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JUDGES 

OF  THE  COURTS  REPORTED  DURING  THE  PERIOD  COVERED 

BY  THIS  VOLUME 


ABnONAi~8uprwna  Court. 
AUntqD  FRAKKLIN,  Chow  JusTioa. 

JUDOM. 

D.  li.  CUNNINOHAIL 

HSNRT  D.  -Exma. 

OAUFOBmAf— Suprams  C«urt. 
r.  IL  AMOEIXOm.  Chv  jnmoa. 
AB80CUTB  jnsncn. 

LUCIEN  SHAW. 
W.  a.  LORIQAN. 

M.  c.  st.osa. 

HENRY  A.  MELVTN. 
WTLL.IAU  P.  LAWLOR. 
CURTIS  D.  WILBUR. 

Dictrlot  Courts  of  AppMl. 

Firtt  Diatrict. 
TH08.  J.  LE:nN0K,  prssidino  Jutnoa. 
F.  H.  KERRIGAN. 
JOHN  EL  RICHARDS. 

Becond  DiaMct. 
N.  P.  CONRET,  PBBiiDiMa  jnmaiL 
VICTOR  E.  SHAW. 
W.  P.  JAMSa 

rWrd  District. 
N.  P.  CHIPUAN,  PBB8IDTN0  JVmUM. 

E.  C.  HART. 

A.  a.  BURNETT. 

COIiORAlDO— Suproma  Court. 

8.  HARRISON  WHITE,  Chzbt  Jd»tiC«.» 
WILLIAM  A.  HILL,  Chtbt  JusTIca.* 

ASSOCUTB  JCBTICn. 

WILLIAM  A.  HIUj.' 
a  HARRISON  WHITBL> 
JAMES  E.  GARRIOUBS. 
TULLT  SCOTT. 
JAMES  B.  TELLER. 
MORTON  S.  BAILEY. 
OEORGE  W.  ALLEN. 

IDAHO— Suprotn*  Courti 
ALVBED  BUIX3B,  CHDlr  Svmrum. 

WILLIAH  M.  MORGAN. 
JOHN  C  RICE. 

KANSAS— Supromo  Court. 
WXLIjIAK  A.  JOHNSTON,  CBxar  Jvanaa 

JU8TICSS. 
ROU&8EU.U  A.  BURGH. 
HENRY  F.  MASON. 
SU^S  PORTER. 
JUDSON  S.  WEST. 
JOHN  MAR8HATJ> 
JOHN  8.  DAWSON. 


^  BecaiM  Aasoclate  JuBtice  Januarjr  12,  1918. 
■  BccaitM  Cblct  JuatlM  Jantutrr  11,  1918. 
•Dl«d  rebruRry  17,  1818.  .  , 

•  AlwolntM  Marcb  S,  UH8,  to  fill  out  mwsplnd 
torn  of  Chu.  H.  Tbaekar. 


KOVTAHA^Suprama  Court. 

THEO.  BRANTLT.  CHiW  JnanOL 
Aaaocun  jubticxs. 
STDNET  SANNSnL 
WM.  li.  HOIXOWAT. 


NEVADA— Supramo  Court. 

P.  A.  McCARRAN.  Chuv  Juaftca. 

laSOCIATB  JiTRTiqpa. 

BBIN  W.  COLEMAN. 
J.  A.  SANDERS.' 


NEW  MEXICO— Suprama  Court. 

RICHARD  H.  HANNA»  Chiv  Jmmca. 
JirsTicas. 
FRANK  W.  PARKER. 
CLARENCE  J.  ROBERT& 


OXXAHONUL— 'Suprama  Court. 

J.  F.  SHARP,  Chimp  Jvarioa. 
SUMMERS  HARDY.  Vioa  Chw  JuanOB. 

AaaocuiB  juancaa. 

MATTHEW  J.  KANBL 
JOHN  B.  TURNER. 
CSIAS.  M.  THACKKB.' 
THOS.  H.  OWEN. 
RUTHERFORD  BRBTT. 
J.  H.  MHiEY. 
ROBT.  M.  RAINETT. 
B.  L.  TIBINGER.* 

■UPUMH  cousT  coiudsaioma. 

Division  So.  X. 
WM.  A.  COLLIER. 
NESTOR  RUMMON& 
A.  M.  STEWART. 

DivMon  So.  ». 

a  A.  OALBRAITH. 
A.  T.  WEST. 
D.  K.  POPE. 

OtvWoti  So.  S. 
W.  R  BLEAKMORS.' 
SAM  HOOKER 
W.  V.  PRYOR 
J.  M.  SPBXNOER* 

Criminal  Court  of  Appaala. 
THOMAS  BL  DOYLE,  FBaaniiNa  JnooB. 
AaaociATa  JVDoaa. 
JASL  R  ARMSTRONG. 
SMITH  C.  MATSON. 


•RMtgned. 

'AppotDted  Febraarr  K,  1918,  to  tll  ont  noex- 
pirad  totm  at  W.  R.  BlMkmore. 
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OREGON— Suprama  Court. 
TOOMAS  A.  UeBRTOB.  CBiar  Jvmnam. 

i>«partm«iit  i, 
HBNRT  U  BBNSON,  PBBHBXMa  Jvam. 

ABBOCUn  JUDQBB. 
LAWRENCE  T.  HARRI& 
GEORGE  H.  BURNETT. 

Department  t, 
HBNRT  J.  BEAN.  pBXBniae  Jvoom. 

AS80CIATB  JUDQBB. 

FRANK  A.  MOORE. 
WALLACE  McCAMANT. 


UTAH— Suprama  Court. 
J.  E.  FRICK.  Ckbv  Jtoticb. 

JUBTIC88. 

WIC.  U.  McCARTT. 

E.  E.  CORFMAN. 
B.  R.  THURMAN. 
VAIiENTINB  GIDEON. 


WABHIKOTON— Suprama  Court. 
OVERTON  O.  BLUS.  Jtranoi. 
Department  l. 
ABSOCUni  JTIBTICBB. 
MARK  A.  FULI^nTON. 

JOHN  F.  MAIN.   

BBOIETT  Nt  PAR^KR. 
J.  8TANLBT  WEBSTER. 

Department  t. 

ABBOCUTE  JTTBTICBa. 

WALLACE  MOUNT. 
GEORGE  E.  MORRIS.* 
STEPHEN  J.  CHAD  WICK. 
O.  R.  HOLCOUB. 
KENNETH  MACKINTOSH.* 


WTOMIN&-8uprama  Court. 

CHART.BS  N.  POTTER.  CHnr  Jjjatum. 

ABBOCIATB  JTTBnCBB. 
CTRU8  BEARD. 
CHARLES  E.  BLYDENBURGH. 


*Dtoa  Hinh  t»  UU.      •OuUHad  ApHl  IE.  IHS. 
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COURT  RULES 


SUPREME  COURT  OF  OKLAHOMA* 


Probate  Procedure 


Rules  of  Procedure  in  Probate  Matters  Adopted  by  the  Justices  of  the  Supreme 
Court  of  Oklahoma,  as  Amended  June  22,  2917 » 
SffecHve  July  10, 1917 


Now  (m  tills  11th  day  of  Jane,  1914,  tbe 
Justices  of  the  Supreme  Court,  pursuant  to 
section  5347.  Rerlsed  Laws  Oklahoma, 
1910,  meet  at  the  capital  of  the  state  of  Okla- 
homa for  tbe  purpose  of  revising  thdr  gen- 
eral rules  and  making  such  amendments  in 
addition  thereto  as  may  be  required  for  the 
proper  and  expeditious  conduct  of  the  busi- 
ness of  said  court  and  other  courts  of  rec- 
ord of  said  stote.  After  due  consideration, 
the  Justices  of  said  Supreme  Court  promul- 
gated and  adopted  the  following  rules: 

DATES  rOB  HBARINO  GUABDUITS  BE- 

POETS. 

Rui*  1. — The    of  each    are 

hereby  set  apart  and  designated  as  the  dates 
on  which  the  court  will  hear,  guardians'  re- 
ports; provided  that  such  reports  have  been 
on  file  and  notice  given,  as  provided  in 
nde  S. 

ANNUAL  OB  SEMIANNUAL  KBPOBTS— 
BBQUISITB8.  WHAT  MUST  SHOW— 
PAILURB  TO  MAKE. 

Bulk  2. — All  guardians  are  required  to 
make  flnwnai,  or  semiannual  reports,  unless 
otherwise  directed,  under  oath,  showing  fully 
and  completely  the  description,  character, 
Und  and  value  of  all  pr<q>erty  held  for  th^r 
wards.  All  items  of  receipts  and  disburse- 
ments must  be  in  detail  and  receipts  produc- 
ed and  filed  for  sums  paid  out  All  securities 
and  assets  should  be  listed  In  each  report, 
and  copies  of  deeds,  mortgages,  etc.,  evidenc- 
ing same  recorded  and  attached  thereto  as 
exhibits.  Upon  an  approval  of  any  order  of 
court  to  Invest  the  funds  of  a  ward,  guardi- 
ans shall  attach  to  their  reports  copies  of  evi- 
dence of  title  or  other  investment.  The  date 
and  amount  of  guardian's  bond,  premliun 
paid,  if  any,  as  well  as  the  dames,  addresses, 
and  solvency  of  sureties  thereon,  must  be 
given.  Tbe  name,  age,  sex,  of  the  ward  and 
relationship,  if  any,  to  the  guardian  dtould 
lie  stated,  and  tJie  school  advantages  disclos- 


ed. All  reports  must  be  selfexplanatory. 
A  failure  or  refusal  to  file  reports  as  doe 
wUl  he  grounds  for  removaL 

NOnGB  OP  HEABINOS— TO  WHOM  GIV- 
EN—OBJECTIONS. 

Ruui  8. — Upon  the  filing  of  the  reports 
and  fixing  of  the  date  for  hearing  thereof, 
the  Judge  shall  cause  notice  to  be  given  of 
the  date  of  such  hearing  to  the  persons  hav- 
ing custody  of  the  ward,  the  representative 
of  the  Interior  Department  or  probate  attor- 
ney, at  least  ten  days  before  tbe  date  of  tbe 
hearing.  Any  person  or  persons  interested 
may  appear  and  make  objections.  If  so  de- 
sired, to  the  aK>roval  of  such  reports,  and 
offer  evidence  to  support  such  objections. 

BBOBIPTS   ON    FINAL  ACOOUNTINCI— 
HEABING,  PBOCEDUBB. 

Buu  4. — ^No  receipts  from  the  ward  upon 
the  final  accounting, of  a  guardian  will  be  ac- 
c^ted  or  considered  unless  the  ward  be 
brou^t  into  open  court,  and  luran  the  hear* 
ing  of  said  final  receipt,  the  irtenographlc 
notes  diall  be  transcribed  and  a  copy  thereof 
filed  with  the  papers  In  the  case.  In  the  con- 
sideration of  any  reports,  annual  or  final,  any 
item  Included  In  any  previous  reports  may  be 
reTiewed. 

HEABING    PETITION    FOR    SALE  OF 
REALTT— DATE— PROCEDURE— CEB- 
TIFIED  CHECK  DEPOSIT. 

RUI.E  fi. — Petitions  for  the  sale  of  land  of 

minors  and  Incompetents  will  be  heard  

of  each  .  On  the  hearing  on  petitions 

for  sale,  the  guardian,  person  in  custody, 
and  the  ward  himself,  when  over  fourteoi 
years  of  age,  must  be  present  and  must  be 
examined  as  to  the  necessity  for  said  sale 
and  the  truth  of  the  all^tlons  of  the  peti- 
tion, and  furnish  such  additional  evidence  as 
the  court  may  require.  The  evidence  offered 
must  be  taken  down  and  transcribed  and  a 


1  Fw  other  roles,  see  166  Pac.  vii. 
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copy  thereof  filed  with  the  papers  in  the  case. 
No  bid  win  be  considered  by  the  court  no- 
lesa  a  certified  check  In  the  amount  of  ten 
(10)  per  cent  of  the  amount  of  the  bid  be 
deposited  either  in  court  or  with  the  guard- 
ian offering  the  land  for  sale. 

ACCOUNT  BEFORE  CONFIRMATION  OF 
SALE— DATE  FOR  CONFIRMATION 
—ABSTRACT  FEE. 

Buu  6.— In  the  sale  of  ndnora'  lands  or 
mlnon^  Interest  in  land,  the  guardians  shall 
be  required  to  rmder  to  the  court  for  bis 
approval  before  confirmation  of  salev  an  ac- 
count of  sale  diowiiv  eadii  item  of  expense 
incurred  in  such  sale,  and  in  no  case  Aall 
abstract  fees  be  diarged  against  the  minor's 
estate^  exc^  by  a  «peclal  agreonent  with  the 
court  at  or  prior  to  the  time  of  filing  Md. 
Confirmation  will  not  be  had  except  on  tbe 


ATTORNEY'S  FEES  ON  SALE  OF  RBAI/FZ. 

Rnu  7. — Under  the  «ale  of  real  estate  by 
guardian,  no  fees  in  »cess  of  the  following 
ftchedule  of  fees  will  be  allowed  attorneys: 

On  the  first  $000  or  less  10  per  eest. 

From  |500  to  |1,D00,  inctudve...  0  per  cent. 
From  $1,500  to  $3,000,  iacludre. .  2  per  cent 
For  all  abore  93,000   1  per  cent 

But  in  DO  case  shall  the  fee  exceed  the  sum 
of  $300.  The  minimum  fee  will  be  9SS,  un- 
less the  court  in  granting  the  petition  for  the 
sale  Shall  sUpnlate  that  the  f6e  and  costs  In- 
iddent  thereto  shall  be  home  by  the  pur- 
chaser. 

GUARDIAN    DELINQUENT — PETITION 
OB  VOUOHBR  NOT  OONSIDBRED. 

BuLi  a— No  petition  for  the  sale  of  ward's 
pn^rty,  or  Toodier  for  the  payment  by  the 
interior  D^tartment  of  money  to  the  guard- 
ian, wHI  be  considered  if  said  guardian  la 
delinquent  In  making  reports  or  filing  inven- 
tory as  required  by  law. 

OIL  AND  OAS  LEA-SB— SALE  OF— PRO- 
CEDURE—NOTICE. 

Ruu  9. — ^No  oil  and  gas,  or  other  mineral 
least  fire  (6)  days  before  the  same  are  sold 
Incompetents,  will  be  approved  except  after 
sale  in  open  court  to  the  highest  and  best 
responsible  bidder.  All  petitions  for  the  ap- 
proval of  oil  and  gas  leases  shall  be  filed  at 
lease  five  (S)  days  before  the  same  are  sold 
as  provided  herein  and  notice  of  such  sale 
must  be  given  by  posting  and  hy  pabllcatlott 
where  pnUlcation  li  practicable,  and  shall  be 
on  ...  — - .  of  each  -  ■— ■■ 

SUPERSEDED  BY  STATUTE. 

Bvu  10.--(Note:  Rule  10  of  the  Rules  is 
smimeded  by  diapter  198  of  Session  Laws, 
Okl..  191S,  pp.  403-40S.  "An  act  providing 
exdnsive  procedure  for  the  sale  of  Interests 
of  fall-blood  Indian  heirs  In  inherited  lands 


and  declaring  an  emergency,"  approved  Ap- 
ril 2, 1910.  Also  see  note  at  end  of  Rules.) 

EXPENDITURES— APPROVAL  OP, 

BcTLK  U. — Guardians  shall  not  expend  for 
or  on  account  of  their  wards  any  sum  unless 
first  authorized  by  the  court  except  In  case 
of  sickness  of  the  ward,  or  other  emergency, 
In  whldi  event  notice  most  be  given  imme- 
diately to  the  court 

OFFICLVLS  RECOGNIZED. 

Ruu  12. — ^nie  national  attorney,  or  any 
of  the  probate  attorneys  tor  the  Five  Civll- 
Ixed  Tribes,  or  the  representative  of  the  De- 
partment of  the  Interior  (or  Department  of 
Justice  in  the  Sanlnole  Nation)  will  be  rec- 
ognized in  any  matter  Invcdvlng  the  person 
or  pnvertj  of  a  idUxen  of  sodi  Nation. 

TRUST  FUNDS— DEPOSIT— HOW  KEPT. 

Bcia  18. — Trust  funds  must  be  deposited 
by  the  guardian  as  trustee,  and  not  to  his 
personal  account  and  where  an  individual  is 
guardian  for  several  persons  or  estates  the 
accounts  shall  be  deiioaited  and  kcvt  s^arate 
and  apart 

BOABD  AND  KEEP  OF  WABD— PABBNT 
GUABDIAN. 

Buu  14. — In  the  settlonent  of  a  guard- 
ian's account  where  the  guardian  is  the  pa- 
rent ot  the  ward,  no  allowance  will  be  made 
trcHtt  the  ward's  estate  for  board  and  keep, 
except  it  Is  made  to  appear  a  positive  injus- 
tice would  result  from  the  enforcement  of 
snch  rule^  and  unless  said  parent  la  unable 
to  support  said  ward. 

FUNDS— INVESTMENT  OF. 

Ruu  16.-^AU  guardians  shall  be  required 
to  secure  loans  for  funds  In  their  hands  be- 
longing to  their  wards,  with  real  estate  first 
mortgage  security  not  to  exceed  60  per  cent 
valnatlon  of  the  land  approved  t^  the  county 
court  Such  guardians  may,  with  the  approv- 
al of  the  court,  Invest  said  funds  In  txmds  of 
the  United  States  or  of  this  state  or  any 
munldpallty  thereof.  (See  note  at  end  of 
Roles.) 

WILLS   OF  INDIANB— PROBATE  PBO- 

CEDURB. 

Ruu  16. — No  win  or  other  instrument  pur- 
porting to  be  a  will  covering  the  lands  of  a 
restricted  Indian  of  the  Five  Clvlllaed  Tribes, 
whether  such  land  be  his  individual  allot- 
ment or  inherited  land,  when  submitted  by 
the  allottee  or  other  person  to  the  proper 
probate  court,  as  required  under  existing  law, 
shall  receive  the  acknowledgment  of,  nor  be 
admitted  to  probate  by  sndi  probate  court 
until  after  notice  shall  have  be«i  given  to 
the  local  probate  or  tribal  attorneys  for  the 
Tribes  or  for  the  Departmoit  of  the  Inte- 
rior, or  8  rqwesentatlve  tbereot 
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BULES  APPLY  TO  BIXX}Ctm>BSHIPS  AND 
ADMINISTRATION. 

Ben*  17. — These  ralen  shall  also  apply  to 
executorships  and  administrations  insofar  as 
they  are  applicable,  especially  inasmncb  as 
sales  of  propoty  and  aocoonUnss  an  ocm- 
cerned. 

ADTEBTISBMBNTS— BLANKS  IN  BULBS 
FILLBD— GOUBTS  OOYBBNED  BT 
BULBS. 

BtTLB  18. — All  advertisements  not  required 
by  law  may  be  waived  with  the  consent  of 
the  connty  court  upon  the  approval  of  the 
probate  attorney  or  tribal  attorney. 

It  Is  ordered  and  directed  by  the  Supreme 
Court  that  the  Judge  of  any  court  wherein 
said  rules  may  be  applicable  shall,  Imme- 
diately after  conference  with  the  probate 
attorney  assigned  to  his  connty  or  district 
by  the  c<KamisslonOT  of  Indian  Affairs,  fill  In 
all  blank  spaces  In  said  rules  left  vacant  by 
the  Justices  of  the  Supreme  Court,  to  suit 
the  convenience  of  said  Judges  and  facilitate 
the  efficient  and  orderly  transaction  of  busi- 
ness in  their  respective  courts. 

And  it  is  further  ordered  and  directed  that 
the  rules  so  promulgated  and  adopted  shall 
ftppjy  to  the  Supreme  Court,  district  courts, 
superior  courts,  county  courts,  and  all  other 
coarta  of  record  throughout  the  state  in 


vMdi  th^  may  be  am>UcaUe,  and  that  ttiey 
diall  be  of  full  force  on  and  aftw  the  16th 
day  of  July,  1914. 

(Note:  On  June  11,  1917,  at  the  time  of  re- 
TiK!^  the  seneral  rules,  these  rules  were  re- 

"BuLu  BEViBBO^And  the  Justices  at  the 
same  time,  in  pnrsnanoe  of  the  authority 
granted  by  sectlim  6347,  Ber.  Laws  of  OUa- 
homa  191<^  have  revised  and  amended  the 
rules  of  prooedure  in  probate  matters  in  the 
following  particulars,  to  wit: 
'  "Bule  toi  (10)  of  rules  of  procedure  In  pro- 
bate matters  adopted  on  the  11th  day  of  June, 
1914,  should  be  omitted  as  the  matters  there- 
in regulated  bsTO  been  provided  for  by  stat- 
ute. 

"Rule  fifteen  (15)  should  be  amended  to 
read  as  fellows:" 
Here  la  set  out  rule  IS  as  given  above: 
"And  as  revised  and  amended,  the  rules  of 
procedure  in  probate,  matters  heretofore  in 
force  are  adopted  and  promulgated  as  the 
Rules  of  Procedure  in  such  matters  and  as 
so  promulgated  and  adopted,  shall  apply  to 
the  Supreme  Court,  district  courts,  superior 
courts,  county  courts,  and  all  other  courts  of 
record  throughout  the  state  In  which  they 
may  be  amdicable  and  that  they  shall  be  of 
foil  force  on  and  aftn  Uitt  10th  day  of  July, 
1917." 


Workmen's  Compensation  Law 


Rules  Prescribed  by  the  Supreme  Court  Governing  the  ^Commencement  and 
Trial  of  Actions  Commenced  for  the  Purpost  of  Rtvievoing  Awards 
or  Decisions  of  the  Commission  under  tkt  Work' 
men's  Compensation  Low. 

(Adopted  February  16, 1916) 


ACnONS   FOB   RBVIBW  — PETITION — 
REQUISITE}S— DESIGNATION  OF 
PABTIE& 

Bulb  L— Actbms  tor  the  purpose  of  re- 
Tieiring  award  or  decUdon  cA  the  Commission 
sban  be  commoKed  In  the  Snprane  Court  by 
the  aggrieved  party  filing  wtOi  the  clerk 
thereof  a  petition,  to  which  shall  be  atta<died 
a  oertifled  oi^  of  the  award  or  dedalon, 
wherein  he  shall  make  assignments  or  sped- 
flcations  u  to  wherein  the  award  or  dedslon 
is  onmeons  ot  illegal.  All  parties  Joining  in 
sndi  petition  sball  be  designated  "petitioner," 
and  the  Commission,  and  all  parties  affected 
by  Oie  award  or  decision  songtat  to  be  re- 
viewed, shall  be  Joined  ther^  as  "respond- 
ents." 


NOTICB— SEBTIOB— PBBSUlfPnON. 

Bulb  IL— Notice  of  tke  filing  of  such  pe- 
tition shall  forOiwlth  be  served  np(m  the  re- 
Dpondoits  therein,  or  their  attorn^  of  rec- 
ord«  by  Uie  daft  of  the  Supreme  Court,  by 
m^  In  the  manner  parties  to  ordinary  ac- 
thms  pending  In  said  court  are  notified  fO.  the 
action  of  the  court  in  ration  to  preliminary 
motions  and  orders.  In  the  absence  of  sub- 
stantial evidence  to  ttie  ccmtrary,  it  shall  be 
presumed  that  sufficient  notice  of  the  filing 
of  said  petition  was  given. 

ANSWBB,    TIME  FOB^BBQUISITBS— 
PLBADIN6S. 

Buu  IIIw— Within  ten  (10)  days  after  the 
tssuanoe  of  the  notice  required  by  rule  II, 
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the  re;q>ond«it  diall  file  a  pleading  wbldi 
shall  be  known  as  an  "answer,"  wherein  be 
shall  set  forth  In  full  an7  and  all  d^enses  he 
may  have  against  the  petition  of  the  peti- 
tioner. The  petition  and  answer  shall  be  all 
the  pleadings  which  shall  be  filed  in  sudi  ac- 
tions In  the  Supreme  Court 

SETTING  AND  TIUE  FOR  HEARING. 

Rdu  it.— ^e  dertc  of  the  Supreme  Court 
shall  set  sncb  actions  for  faearliv  on  the  first 
coort  day  which  occurs  thirty-five  HBSt  days 
after  the  answer  required  by  rule  III  is  filed. 

BRIEFS— TIME  FOR  FIUNO— COPIES. 

Rule  V. — ^Tbe  petitioner  shall  serve  and 
Die  his  brief  within  twenty  (20)  days  after 
the  answer  of  the  respondent  is  filed,  and  the 
respondent  is  required  to  serve  and  file  his 
brief  within  fifteen  (15)  days  after  the  expi- 
ration of  the  time  granted  the  petitioner.  All 
briefs  may  be  typewritten,  and  I^ble  copies 
there<tf  shall  be  provided  for  each  m^ber 
ol^  the  court 

HEARING  8UHMARY— RECORD— QUES- 
TIONS OF  FACT. 

RuLK  YI. — The  action  shall  be  heard  in  a 
summary  manner  upon  the  record  and  pro- 
ceedings had  before  the  Commls^on,  or  as 
much  thereof  as  may  be  necessary  to  present 
for  review  the  questions  raised  by  the  peti- 
tion and  answer ;  and  to  this  end,  the  parties 
may  agree  as  to  what  the  record  and  pro- 
ceedings below  contain,  or  the  conrt,  npon 
Its  own  motion,  or  npon  the  moti(»i  of  any 
of  the  parties  aiffected,  may,  at  any  time  be- 
fore final  decision,  order  the  Commission  to 
forthwith  certify  up  such  record  and  pro- 
ceedings, or  such  part  thereof,  as  may  be 
necessary  for  the  trial  of  such  action.  Upon 
the  hearing  of  such  action  the  decision  of 
the  Commission  shall  be  final  as  to  all  ques- 
tloni  of  fact 

COUNSEL  CHARGED  WITH  NOTICE. 

Ruu  VII. — Prior  to  the  completion  of 
the  trial  record  in  the  Supreme  Court,  in  the 
manner  provided  by  rule  YI,  counsd.  in  the 
pr^Miratlcm  and  filing  of  all  pleadbigs,  pre- 


liminary motions,  brieft,  ete:*  shall  be  charff* 
ed  with  notice  of  the  contents  of  the  records 
and  proceeding  below,  as  they  appear  in  the 
records,  files  and  archives  d  the  Commis- 
si^ 

DISPOSITION  OF  ACTION— DISMISSAL. 

Rule  Vni.— Unless  by  agreement  of  the 
parties,  no  sndt  action  shall  be  dismissed 
the  Supreme  Court  without  a  fuU  bearing 
upon  any  ground,  exc^t  that  the  petiticn  re- 
quired by  rule  I  was  not  filed  within  the 
time  required  by  law.  > 

BfANDATE— ISSUANCE,  TIME  OF— PRO- 
CEDURE. 

Rule  IX. — ^Immediately  after  the  expira- 
tion of  the  ten  (10)  days  frcHn  the  determina- 
tion of  enxSi  action  by  the  Supreme  Court, 
mandate  shall  be  issued  as  In  ordinary  cases 
on  appeal,  on  receipt  of  which  the  Commis- 
sion shall  make  an  order  or  decision  in  ac- 
cordance with  the  Judgment  of  the  Supreme 
Court 

REHEARING— PROCEDURE. 
RuUB  X — ^No  petition  for  rehearing  deci- 
sions rendered  by  the  Supreme  Court  shall 
be  filed,  exc^t  by  order  of  the  Supreme 
Court  mtered  prior  to  the  Issuance  of  man- 
date whor^  shall  be  stated  the  time  within 
whlcili  sach  petltltm  diaU  be  filed. 

ORAL  ARGUMBNT-NOnOB-SUBMIS- 
SION  ON  BRIEFS. 

RnuB  3a.— Attorneys  desiring  to  make  oral 
ailment  shall  file  notice  of  such  Intention 
with  the  clerk,  as  follows:  On  behalf  ot  the 
petitioner  at  the  time  of  filing  his  petition; 
OD  behalf  of  the  respondent  at  the  time  of 
filing  his  answer.  If  no  notice  is  aervedt 
causes  will  be  submitted  on  brieb. 

ACmONS  SUBJECT  TO  GENERAL 
RULES. 

Rni.B  XII.— Such  actions  shall  be  subject 
to  the  general  Rules  of  the  Supreme  Court, 
hwetofore  revised  and  adopted,  in  so  far  as 
the  same  may  be  appUcaUe  and  not  Incon- 
slstent  with  ta»  forgoing  mlea. 
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EASTMAN  T.  ATCHISON.  T.  ft  S.  F.  BT. 
00.   (No.  21281.) 
(Sopreme  Court  of  Kansas.    Feb.  0,  1918. 
Behcarfng  Denied  March  15, 1918.) 

fSvllat>w  by  the  Court.) 

1.  Mastxb  and  Sebtant  ^:»2G4(11>— Action 
TOB  Injdbt— Alleoation  and  Pboof— Va- 

BIANCB.  ' 

Tbe  plaintiff  allied  that  the  defendant'R 
roadmaster  directed  him  to  board  a  car  which 
it  bad  neglixeutly  left  in  an  unsafe  coDdition. 
The  jar?  found  the  negligence  to  consist  of  the 
direction  of  the  roadmaster  to  board  the  car. 
Jield  that,  as  the  negligence  charged  was  not 
proved,  the  plaintiff  cannot  recover. 

2.  TsiAi,  ®=»350(6)  —  Special  Findings— Rb- 
QucfiT  TO  Find  Acts  ot  Nbgligencb. 

It  ia  proper  practice  to  request  the  jury  to 
find  what  the  defendants  acts  of  negligence 
were. 

3.  Tbial  «»351<2)— SuBuiseion  of  Special 

QUESXIOK. 

A  aubmltted  question  Is  examined,  and  not 
found  to  omtain  an;  pitfall  or  trap  for  the  un- 
vary  Juror. 

Appeal  from  District  Court,  Harper  County. 

Aetloa  by  C.  W.  E:aBtmaii  against  the  Atchi- 
son. Tcq;>etui  ft  Santa  Railway  Company. 
JuAsment  for  plalntUT,  and  defendant  ap- 
peals. Reverseidt  with  direction  to  enter 
jodgment  for  defendant 

W.  R.  Smith,  O.  J.  Wood,  and  A.  A.  Scott, 
all  of  T<^>eka,  for  appellant.  E.  C.  Wilcox 
and  Myrtle  Youngberg,  both  of  Anthony, 
and  H.  0.  KlrkendaU,  of  Cherokee.  Okl.,  for 
appellee. 

WTBST,  J.  The  plaintiff,  a  section  foreman, 
recovered  a  judgment  for  injuries  received 
In  boarding  a  passenger  train.  Tbe  defend- 
ant appeals. 

It]  The  i)etiaon  alleged  that,  being  where 
his  dntles  of  Inspecting  the  track  and  super- 
Intending  &e  repair  thereof  required  blm  to 
be,  be  was  ordered  and  motioned  by  the  road- 
master,  who  was  standing  on  the  platform  of 
a  coadi  of  one  of  defendant's  trains,  to  get  on 
tbe  back  end  of  the  coach  and  ride  with  him 
to  the  d^pot;  that  the  defendant  had  negli- 
gently failed  to  provide  the  coach  with  prop- 
steps,  but  bad  permitted  them  to  get  old 
and  worn  and  slanted  and  covered  with  sleet 
and  ice,  and  In  attempting  to  get  on  the  car 
he  slipped  and  fell  and  was  dragged  and  In- 
jured.  The  Jury  foUDd  that  tbe  slippli^  of 


plaintiff's  hands  off  the  handholds  caused 
him  to  fall;  that  the  train  was  moving  about 
a  mile  an  hour  when  the  roadmaster  motioned 
or  told  him  to  get  on  board,  and  four  or  five 
miles  an  hour  when  tbe  plaintiff  received  bis 
injury;  that  the  roadmaster  directed  him'  to 
get  on  when  to  apy  one  using  ordinary  pru- 
dence it  was  obviously  of  great  danger  for 
plaintiff  to  make  the  attempt;  that  if  be  bad 
attempted  to  board  Qie  car  where  the  road- 
master was  standing  when  first  told  so  to  do, 
he  would  not  have  gotten  on  without  injury ; 
that  tbe  plaintiff  was  damaged  $1,300,  to 
which  he  contributed  $300  by  his  own  ne^- 
gence. 

"Q.  2.  If  you  find  for  plaintiff,  then  state 
in  what  respect  the  defendant  was  negligent,  at 
the  time  and  place  in  9ue8tioD.  A.  The  defend- 
ant company  was  negbgent  in  that  Roadmaster 
Carpenter  requested  or  signaled  the  plaintiff 
to  board  its  train." 

It  will  be  observed  that  there  was  no  alle- 
gation of  negligence  on  the  part  of  the  road- 
master, and  the  Jury  found  none  regarding 
the  condition  of  the  train.  The  defendant 
therefore  invokes  the  rule  that  the  charged 
negligence  was  not  found,  and  hence  there 
can  be  no  recovery.  To  this  the  plaintiff  re- 
sponds that  tbe  found  negligence  is  restricted 
to  the  Immediate  time  and  place  of  the  Injury 
and  should  be  construed  together  with  th( 
general  verdict,  the  finding  meaning  that 
the  roadmaster  was  negligent  in  directing 
the  plaintiff  to  board  tbe  train,  and  the  gen- 
eral verdict  meaning  that  the  company  was 
negligent  In  respect  to  tbe  condition  of  the 
car.  The  trouble  with  this  argument  is  that 
the  Jury  had  a  chance  and  were  specially  re- 
quested to  advise  the  parties  what  the  de> 
fondant's  negllgraice  consisted  of,  and  left  out 
everything  but  the  direction  to  get  on  board, 
something  which  the  plaintiff  had  not  in  his 
petition  denounced  or  even  denominated  as 
negligence.  McBeth  v.  Railway  Co.,  95  Kan. 
364,  148  Pac  621;  Splnden  v.  Railway  Co., 
95  Kan.  475,  480. 148  Pac.  747;  Case  v.  Yoak- 
um, 99  Kan.  253.  181  Pac.  642;  Parks  t. 
Railway  Co..  100  Kan.  219,  ife  Pac.  1066. 

[2]  The  plaintiff  also  appeals,  and  com- 
plains that  the  court  permitted  the  Jury  to 
answer  tbe  quoted  question  No.  2,  and  also 
So.  9,  which,  with  Its  answer,  Is  as  follows: 

"Q.  9.  Did  the  roadmaster,  Carpenter,  diroct 
the  plaintiff  to  get  on  the  train  when  to  any 
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one  QBing  ordinar;  prudence  It  vos  obvioual^ 
of  great  danger  for  plaintiff  to  attempt  to  get 
on?  A.  Yes." 

The  obJecUcHi  to  Na  2  was  Uiat  It  was 
"Improper  to  require  tbe  jury  to  envmerate 
the  acts  of  Diligence  by  a  question  so  form- 
ed," and  to  No.  0  that  tt  was  "formed  In 
Buch  a  way  that  It  was  liable  to  mislead  the 
Jary  and  cause  an  answer  the  reyerse  of  their 
Intention." 

It  is  urged  t^at  the  jury  should  not  have 
been  left  to  say  what  the  defendant's  negli- 
gence was,  but  should  have  been  given  a  di- 
rect question  which  could  be  answered  by 
■'Yes"  or  "No."  This  very  sort  of  question, 
however,  was  held  proper  In  Cole  v.  Railway 
Co.,  92  Kan.  132, 139  Pac.  1177,  and  in  Adams 
V.  SaUway  Co..  93  Kan.  476,  144  Paa  999. 

[3]  Question  No.  9  is  referred  to  by  counsel 
as  one  "framed  by  the  most  skilled  wording 
of  high-classed  spedallsts,  calculated  to  in- 
duce a  miscarriage  of  the  Justice,"  and  it  Is 
flald  that,  If  the  answer  Is  "Yes,"  If  finds  the 
defendant  guilty  of  contributory  negligence, 
and,  If  "No,"  it  finds  the  defendant  guilty  of 
no  negligence. 

But  this  does  not  condemn  the  question, 
which  asks  for  something  which  the  parties 
have  a  right  to  know,  and  in  whidi  we  fafl  to 
discover  any  pitfall  or  trap  to  catch  the  un- 
wary Juror.  We  have  overlooked  nothing 
suggested  by  either  side,  and  fall  to  find  In 
the  record  any  error  materially  prejudicial 
to  the  plaintiff,  but  are  Impelled  by  the  set- 
tled rule  heretofore  repeatedly  announced  to 
hold  that  the  negligence  relied  on  by  the 
plaintiff  was  not  shown,  and  hence  that  he 
fiilleu  In  his  action  and  cannot  recover. 

The  Judgment  Is  reversed,  with  directions 
to  enter  juugment  for  the  defendant.  All 
the  Justices  concurring. 


cm  Kan.  488) 

RIVERSIDE  PARK  ASS'N  v.  CITY  OF 
HUTCHINSON  et  al.    (No.  21318.) 

(Supreme  Court  of  Kansas.    Feb.  9,  1918. 
Retiearing  Denied  March  15,  1918.) 

(SyUabua  i]/  the  Court.) 

MoNiciPAi.  Corporations  <J^513(5)  —  Spe- 
cial IMFBOVEMENT  ASSCSSUENT  —  ACTION 

n»  Injunction—Limitations. 
The  statutory  limitation  that  an  action 
cannot  be  maiutaincd  to  enjoin  or  conteat  a 
special  assessment  for  the  improvement  of  a 
street  nniess  it  is  begun  within  30  days  after 
the  amount  due  on  each  lot  or  piece  of  ground 
aaeessed  is  ascertained  (Gen.  St.  1915,  §  1217) 
applies  to  invalidity  as  well  as  irregularity  in 
the  proceedings,  including  objections  that  the 
taxing  district  extends  over  too  much  ground, 
and  also  where  the  land  assessed  included  abut- 
ting ground  not  platted,  and  also  lots  and  blocks 
lying  beyond  the  unplatted  part  which  did  not 
abut  on  the  improved  street.  Invalid  proceed- 
ings of  the  kind  named,  which  would  defeat  an 
assessment  if  attadied  in  time,  are  not  open 
to  atta<^  if  the  time  limit  has  expired. 


A[q)eal  from  District  Court,  Reno  Counl7> 
Suit  for  Injunction  by  the  Biverside  Park 
Assoclatlcm  against  the  Oty  of  Hutddnsoa 
and  others.  Judgment  for  jdaintlff,  and  de- 
fendants appeal.  Reversed  and  cause  re- 
manded, with  InstructitHis  to  enter  Judgmrat 
for  def^idants. 

Walter  F.  Jones,  of  Hutchinson,  for  appel- 
lants. B.  T.  Foote,  of  Hutchinson,  for  ap- 
pellee. 

JOHNSTON,  0.  J.  IWs  was  a  suit  to  enjoin 
the  collection  of  a  paving  tax  assessed  upon 
plaintiff's  property.  On  July  6,  1915,  the 
city  of  Hutdiinson  passed  an  ordinance  pro- 
viding for  the  paving  of  South  Main  street 
from  the  south  line  of  Avenue  F  to  the  Ar* 
kansas  river.  The  following  plat  shows  the 
portion  of  the  street  in  question  and  the 
sUuation  of  the  surrounding  properties. 


On  July  30,  1915,  a  contract  was  made  for 
the  paving,  and  as  first  drawn  up  It  provid- 
ed for  the  paving  to  extend  to  the  river,  but 
It  was  afterward  changed  (and  according 
to  the  testimony  of  the  city  clerk,  without 
authority  for  the  change)  to  read,  from 
Avenue  P  to  the  south  line  of  Riverside  ad- 
dition and  Handy's  addition.  On  November 
17,  1915,  appraisers  appointed  by  the  city 
commissioners  made  an  apprai&emeut  of 
lots  275  to  285  in  Riverside  addition  aud 
lots  276  to  288  in  Handy's  addition, 
but  nothing  south  of  that  was  Included  In 
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the  report  Od  November  26,  1915,  the  dty 
eomnilssioDers,  acting  as  a  board  of  equal- 
txatloD,  made  some  changes  in  the  apprais- 
ers' report,  and  then  also  included  an  as- 
sessment of  lots  20  to  32  in  Dixon's-  addition, 
tract  A.  tract  C,  and  Belle  Dixon  tract;  and 
to  an  ordinance  published  February  17,  1916, 
the  assessment  for  all  of  the  lots  and  tracts 
mentioned  was  made.  Plaintlil  is  the  owner 
fa  lots  23  to  32  and  tracts  C  and  D  in  Dix- 
on's addition,  and  taxes  upon  this  prc^rty, 
except  tract  D,  were  certified  by  the  dty 
clerk  apon  the  roll,  to  be  collected.  Plain- 
tiff's action  to  enjoin  Its  collection  was 
brought  December  11,  1916. 

The  pavement  was  completed  as  far  as  the 
point  where  the  horizontal  lines  are  shown 
aa  the  plat,  awaiting  the  completion  of  a 
new  bridge  by  tbe  county.  The  pavement 
on  the  approacb  to  the  bridge  Indicated  on 
tbe  plat  the  vertical  lines,  is  to  be  paid 
for  by  the  county. 

The  injunction  prayed  for  was  granted 
as  to  lots  23  to  32  in  Dixon's  addition. 
The  def^danta  appeaL 

The  only  question  we  need  to  consider  is 
cue  of  limitation  on  the  right  of  plaintiff  to 
enjoin  or  contest  the  levy  of  the  speidal  as- 
sessment Under  a  statdtory  provision  tlie 
right  to  enjoin  or  contest  such  a  levy  can  be 
exercised  only  wltliln  80  days  after  tbe  as- 
sessment La  ascertained.  Gen.  Stat  1015, 
i  1217.  Plaintiff  did  not  commence  this  ac- 
tion imtU  ten  months  after  the  assessment 
bad  been  ascertained.  It  Is  insisted  by  the 
plaintiff  that  the  city  acted  without  authori- 
ty, in  that  it  assessed  property  not  adjoining 
the  street  to  be  improved,  and  al&o  that  the 
assessment  attempted  was  not  made  in  the 
manner  prescribed  by  law.  The  bar  of  the 
statute  applies  even  if  the  defendants  acted 
without  anthority  in  tbe  inclusion  of  proper- 
ty that  was  not  subject  to  assessment  It 
has  already  been  determined  that  the  30-day 
limitation  applies  to  void  assessments  as 
weli  as  to  Irregular  ones.  City  of  Topeka  v. 
Gage,  44  Kan.  87,  24  Pac.  82.  In  Bockwell 
T.  Junction  City,  92  Kan.  513,  141  Pac.  299, 
Ann.  Cas.  191.6B,  315,  and  the  same  case  on 
rcbearlng,  93  Kan.  1,  142  Pac.  268,  it  was 
ruled  that  the  limitation  in  question  cuts 
off  all  defenses  of  every  kind  and  character, 
indndlng  assessments  fraudulently  made  and 
tluse  which  were  made  without  Jurisdiction 
or  authibrity.  That  holding  has  been  follow- 
ed and  approved  in  Railway  Ca  v.  City  of 
Cbanute,  95  Kan.  161,  147  Pac.  836;  Arment 
T.  Dodge  City,  97  Kan.  94,  154  Pac.  219; 
Wyandotte  County  v.  Haskell,  97  Kan.  304, 
151  Pac.  1029.  No  more  reason  can  be  found 
for  excepting  from  the  limitation  a  defense 
that  the  assessment  Is  Invalid  because  of  in- 
cluding platted  and  implatted  land  or  land 
extending  too  far  from  the  Improved  street 
than  there  was  for  excepting  a  defense  that 


tbe  assessment  was  fraudulent  and  void. 
The  Legislature  manifestly  intended  to  bar 
an  action  for  every  defect,  whether  It  be  for 
irregularity,  or  invalidity,  If  not  begun  with- 
in the  prescribed  time.  Within  that  time 
the  plaintiff  might  have  contested  tbe  right 
of  the  city  commissioners  to  make  an  assess- 
ment on  property  which  the  appraisers  had 
not  included  in  their  report  and  also  where 
the  taxing  district  had  extended  beyond  the 
l^al  limits.  The  intention  of  the  I.eglslature 
was  that  public  improvements  should  not  be 
long  delayed  by  contests  of  this  character  nor 
the  assessment  proceedings  interrupted  by  be- 
lated litigation;  and  so  property  owners  who 
propose  to  challenge  an  assessment  for  any 
kind  of  defect  are  required  to  do  so  promptly 
or  not  at  all.  Ttie  validity  of  such  a  law  is 
beyond  question. 

It  follows  that  the  Judgment  must  be  re- 
versed and  the  cause  remanded,  with  In- 
structitms  to  enter  Judgment  for  the  defend- 
ants. AU  the  Justices  concurring. 


(iOH  Kaa.  368) 
FIBST  NAT.  BANK  OF  HAYS  CITY  t. 
STAAB  et  al.    (No.  20887.) 
(Supreme  Court  of  Kansas.   Feb.  9,  1918.  Re- 
hearing Denied  March  15,  1918.) 

fSvBahva  &ir  tta  Court  J 

1.  TbIAL  <t=»251(2)— IN8TBU0TI0NS--I8SUB8. 

An  instruction  coverin^r  fraud  and  mutual 
mistake,  not  pleaded,  held  improper. 

2.  EVIDENCX  «B»402  ~  PABOX.  BTIDBNOE  — 

Note. 

Rule  followed  that  the  terms  of  a  plain 
promissory  note  cannot  be  varied  by  parm. 

3.  Replevin  <8=»71(1}— Value  of  Pbopebtt— 
Evidence— Aftidavit. 

The  affidavit  in  replevin  made  by  the  plain- 
tiff was  pro|>erly  permitted  to  go  to  tbe  Jury 
on  the  question  of  value  of  the  property  in- 
volved. 

4.  Chattel  Mobtgages  ^3277— Alxtoatxon 

AND  PbOOP— InSKCUBITT, 

Proof  of  a  feeling  of  insecurity  was  suflS- 
cient  to  support  the  plaintiff's  allegatiMi  that 
it  deemed  itself  .  insecure ;  the  reasonableness 
of  such  feeling  being  immaterial. 

Appeal  from  District  Court,  Ellis  County. 

Replevin  by  the  First  National  Bank  of 
Hays  City,  Kan.,  against  A.  P.  Staab  and 
Jacob  P.  Staab.  Judgment  for  defendants, 
and  plaintiff  appeals.  Reversed,  and  cause 
remanded. 

A.  D.  Gilkeson  and  G.  M.  Holmqulst,  both 
of  Hays,  and  0.  Monroe,  of  Topeka,  for  ap- 
pellant. E.  A.  Rea  and  J.  P.  Shutts,  both 
of  Hays,  for  appellees. 

WEST,  J.  The  plaintiff  bank  loaned  Ja- 
cob Staab  $175.25,  taking  his  note  payable 
on  demand,  which  note  his  father  was  to  but 
did  not  sign,  secured  by  a  chattel  mortgage 
on  some  wheat  and  other  property  already 
mortgaged  to  tbe  bank  by  the  defendants  to 
secure  Indebtedness  which  bad  been  running 
and  accumnlating  for  a  number  of  years. 
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Thti  bank  brought  replevin,  and  In  Its  affida- 
vit fixed  the  value  of  the  wheat  at  $3,000, 
and  the  other  property  at  $1,730.  No  rede. 
Uvery  bond  waa  given.  The  bank  sold  the 
wheat  for  $600  and  the  other  property  for 
$971.50.  The  defendants  pleaded  an  oral 
agreement  on  the  part  of  plaintiff's  cashier 
when  the  note  of  Jacob  Staab  was  given  that 
no  action  would  be  taken  on  the  chattel 
mortgages  until  the  wheat  was  threshed  and 
marketed,  and  prayed  Judgment  for  a  return 
of  the  property  or  the  sum  of  $4,Ci00  and 
costs.  The  defendants  recovered  a  Judgment 
for  $3,900,  and  the  plaintiff  appeals,  assign- 
ing as  errors  the  admission  of  evidence  as  to 
the  alleged  agreement  and  certain  other  rul- 
ings touching  evidence  and  Instructions. 

[1,2]  The  principal  complaint  Is  tliat  the 
alleged  parol  agreement  contradicted  the 
terms  of  the  note  given  by  Jacob  Staab.  The 
latter  testified:  That  when  he  gave  this  de- 
mand note  he  thought  It  was  the  same  as 
any  other,  and  would  "give  a  man  time; 
thirty  days  or  ninety  days."  That  he  un- 
derstood from  the  cashier  from  what  be  said 
that  he  was  to  i^ay  after  the  wheat  was 
threshed  and  marketed,  and  that  he  would 
not  have  signed  these  notes  and  chattel  mort- 
gage if  he  had  known  that  the  bank  would 
demand  payment  within  30  days  and  t>efore 
the  wheat  was  threshed  and  marketed.  On 
crosa-examiQation  he  testified  that: 

The  note  was  not  to  be  paid  until  after  har- 
vest "Q.  Who  told  you  that?  A.  Mr.  Mad- 
den. Q.  What  did  he  say?  Give  ua  his  exact 
language.  A.  'Now,'  he  says,  'I  want  you  to 
straij^bten  out  these  notes  this  fall.'  I  says,  I 
will  just  as  soon  as  I  thresh.'    I  says,  'I  can't 

Eay  them  before  that.'  Q.  And  that  Is  what 
0  said?  A.  Yes.  Q.  He  didn't  say  be  would 
not  try  to  collect  them  before  that;  he  had 
^y^^fiarticular  time?    A.  Mo;  he  never  said 

T9)e  court  Instructed  that: 

"Evidence  has  been  presented  as  to  the  agree- 
ment rcKardinE  the  maturity  of  the  note  given 
by  Jacob  P.  Stabb  and  of  the  alleged  exten- 
sion of  his  father's  note  until  tbreBbing  or 
marketing  time.  *  *  *  If,  at  the  time  that 
the  defendant  Jacob  P.  Staab  signed  the  notes 
in  controversy,  ho  and  the  bank  made  an 
agreement  to  the  effect  that  payment  thereon 
was  not  to  be  made  nor  demanded  until  after 
the  wheat  of  the  defendant  was  threshed  and 
marketed,  and  if  it  was  understood  and  agreed 
at  such  time  between  said  defendant  and  the 
bank  that  said  notes  should  not  mature  nor  be 
due  and  payable  until  after  threshing  and  mar- 
keting the  wheat,  such  agre«nent,  if  any,  would 
be  binding  upon  the  plaintiff  as  well  as  the  de> 
fendant,  even  though  the  note  taken  provided 
that  it  was  due  and  payable  'on  demand,*  pro- 
vided that  by  reason  either  of  accident  or  mu- 
tual mistake  of  both  parties,  or  of  fraud  on  the 
part  of  the  bank,  the  note  did  not  express  the 
contract  or  a^eement  of  the  partios  In  relation 
to  the  maturity  of  said  note.**^ 

We  are  compelled  to  hold  that  this  Inatinc* 
tloo  not  only  went  beyond  the  allegations  of 


the  answer  which  did  not  allege  any  fraud 
01-  mutual  mistake  and  the  evidence  which  in 
no  wise  indicated  either,  but  also  went  coun- 
ter to  the  rule  that  the  plain  terms  of  a 
promissoo^  note  cannot  be  varied  by  oral 
testimony.  This  rule  Is  clearly  set  forth  In 
Stevens  v.  Inch,  98  Kan.  306, 158  Paa  43,  and 
Bank  V.  Paper  C5a,  98  Kan.  350,  168  Pac.  44. 
It  is  but  fair,  however,  to  say  that  both  of 
these  decisions  were  rendered  after  the  trial 
of  this  action. 

[3]  It  is  complained  that  the  affidavit  was 
permitted  to  go  to  the  Jury  on  the  question 
of  the  value  of  the  property.  The  court  re- 
fused an  instruction  that  It  should  not  be 
considered,  and  charged  that  while  not  an 
absolute  test  of  the  value,  and  while  made 
only  for  the  purpose  of  fairly  approximating 
the  value  in  fixing  the  amount  of  bond  to 
be  given.  It  might  be  considered  so  far  as  it 
threw  light  upon  the  question  of  a  feeling  of 
Insecurity.  There  was  ho  error  In  this  of 
which  the  plaintiff  can  complain,  for  the 
court  might  have  gone  further  and  charged 
that  the  affidavit  might  be  considered  touch- 
ing the  question  of  value  and  the  plaintiffs 
estimate  thereof.  Crawford  v.  Furlong,  21 
Kan.  698,  Holsington  v.  Armstrong,  22  Kan. 
110,  Mills  V.  MUls,  89  Kan.  4SS,  IS  Pac.  S21, 
and  34  Gyc.  1605. 

[4]  On  the  question  as  to  whether  the  bank 
actually  deemed  Itself  Insecure,  the  Jury  were 
correctly  charged  that  if,  when  the  property 
was  taken,  the  cashier  took  possession  with 
the  conviction  of  insecurity  in  his  mind,  that 
was  sufficient  The  cashier  not  only  testified 
to  this  feeling  of  insecurity,  tmt  gave  cedent 
reasons  therefor.  It  is  complained  that  there 
was  no  evidence  to  the  contrary,  and  that  the 
jury  were  erroneously  permitted  to  pass  on 
the  question.   The  court  Instructed  that: 

As  the  cashier  bad  testified  that  he  had  euch 
feeling  at  the  time  "then  upon  the  facts  of  the 
case  if  you  think  it  Is  at  all  fairly  and  reason- 
ably possible  to  believe  that  he  had  such  feel- 
ing, then  you  should  so  find,  and  it  should  be 
h(Jd  that  the  bank  bad  a  rigbt  to  take  posses- 
sion of  the  property." 

There  Is  nothing  on  the  face  of  the  record 
to  Impugn  his  credibility  In  the  slightest,  ex- 
cept the  matter  of  value  fixed  In  the  afflda^ 
vlt,  but  this  particular  part  of  the  <ibarge  is 
not  complained  of. 

One  of  the  provisions  of  the  mortgage  waa 
that  possession  might  be  taken  if  the  bank 
should  deem  Itself  insecure.  It  was  alleged 
that  It  did  so  deem  Itself.  The  answer  con- 
tained a  general  denial.  It  was  proper, 
therefore,  to  permit  proof  as  to  such  alleged 
feeling  of  Insecurity;  the  reasonableness 
thereof  being  entirely  Immaterial. 

The  Judgment  Is  reversed,  and  the  cause 
remanded  for  further  proceedings.  All  the 
Justices  concurring. 
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•COOPER  T.  COOPER  et  al.    (No.  21045.) 
(Supreme  Coart  of  Kansas.   Feb.  9,  1818.  Be- 
bearinK  Denied  March  15.  1918.) 

{Syllabua  bv  tJte  Court.) 

L  Husband  and  Wrra  «=»325— Alienation 
or  Affections— Dtjtt  at  Husband's  Pae- 

£NT8. 

The  parents  of  a  19  year  old  son  owe  no 
legal  datr  towards  that  a/m'n  wife,  except  not  to 
meddle  intentionally  with  their  flon's  affections 
for  his  wife. 

2.  Husband  and  Wm  ®=9325 — Alienation 
OF  Husband's  Affections — Liability. 

A  mother-in-law  is  not  guilty  of  alienating 
her  infant  son's  affections  for  hia  wife,  merely 
because  she  disliked  the  wife  and  regretted  her 
son's  marriage,  and  expressed  her  belief  that 
because  of  his  extreme  youth  be  was  not  fitted 
for  the  responsibilities  and  duties  of  a  married 
inaji. 

3.  Husband  and  Wife  €=>325— Auenatior 
or  Husbakd'b  AFracnoNB— Ioabilitt. 

A  fatber-in-law  is  not  gnllty  of  alienating 
bis  infant  son's  affections  for  his  wife,  merely 
because  he  gives  hia  son  financial  assistance  to 
attend  school  after  the  wife  has  refused  to  live 
with  the  son  on  account  of  bis  Inability  to  sup- 
port her,  and  when  in  good  faitb  the  father 
sought  to  improve  his  son^s  earning  capacity  by 
improving  his  education. 

1.  Husband  and  Wife  (S=>333(9)  —  Aliena- 
tion OF  Husband's  Affections— Evidence. 
Evidence  examined  and  held  insufficient  to 
snstain  a  judgment  in  favor  (rf  plaintiff  against 
ber  parents-in-law  for  the  alienation  of  her 
busband'a  affectioDa. 

Johnston,  O.  J.,  and  W«rt,  J.,  dissenting  in 
part 

Appeal  from  District  Court,  Allen  County. 

Action  by  HalUe  Cooper  against  J.  A.  Coop- 
tT  and  Cynthia  Co<q)er.  Judgment  for  plain- 
tifl,  and  defendants  appeaL  Reversed,  and 
cause  remanded,  with  instmctlODs  to  enter 
lodgment  for  defendants. 

CuUisoD,  Forrest  &  Clifford,  of  lola,  for  ap- 
pellants. -F.  J.  Oyler,  of  lola,  for  appellee. 

DAWSON.  J.  The  plalnUff  recovered  a 
Judgment  for  damages  against  her  fatber-in- 
law  and  mother-tn-law  tor  alienating  her  hus- 
band's affections. 

On  March  10,  1914,  the  plainOff,  a  girl  of 
20,  marHed  the  defendants'  son,  a  youth  who 
was  about  a  month  under  19  years  of  age. 
The  young  husband  had  no  means  of  support- 
ing his  bride,  so  he  brought  her  to  the  home 
of  his  parents,  with  whom  they  resided  for 
BMne  weeks.  About  May  1, 1914,  the  defend- 
ants permitted  plaintiff  and  her  husband  to 
take  up  their  abode  on  defendants'  farm  and 
to  use  their  furniture.  Early  In  June  the 
plaintiff  and  her  husband  went  on  a  month's 
Tlsit  to  Illinois,  and  on  their  return  they  stay- 
ed a  week  on  the  farm,  and  then  they  moved 
into  furnished  rooms  In  Morao,  where  they  re- 
dded until  November  12, 1914,  when  the  plain- 
tiff went  to  Illinois  to  attend  her  Invalid 
grandmother.  Plaintiff  gave  birth  to  a  child 
in  Illinois  and  remained  there  many  mouths. 
During  her  long  absence  in  Illinois  she  and 


her  husband  bad  become  estrai;ged;  and  be, 
with  some  financial  aid  from  bis  father,  bad 
entered  school  at  Emporia.  Plaintiff  return- 
ed to  Moran  in  October,  1916,  and,  on  demand 
of  plaintiff,  the  defendant  Cooper  recalled  liis 
SOD  from  school,  but  the  young  people  never 
resumed  relations  as  husband  and  wife. 
Plaintiff  caused  her  husband's  arrest  for  non- 
support,  but  he  was  discharged  by  the  ex- 
amining magistrate.  Then  she  instituted  a 
suit  against  him  for  alimony,  and  commenced 
this  action  against  the  defendants.  Issues 
were  joined,  and  the  cause  was  tried  to  a 
jury,  whlc^  gave  a  verdict  for  plaintiff  for 
$5,000  against  both  defendants.  Several  on- 
Important  questions  were  answered  by  the 
jury,  and  also  the  following: 

"Q.  4.  Before  the  estrangement  of  plaintiff 
and  Beryl  Cooper,  did  the  defendant  J.  A.  Coop- 
er have  or  exhibit  any  malice  against  tiie  plain- 
tiff?  A.  Yes.    •    •  • 

"Q.  7.  Did  the  defendant  J.  A.  Cooper  inten- 
tionally and  maliciously  speak  any  word  or  per> 
form  any  act  for  the  purpose  of  alienating  the 
affections  of  his  son  from  the  plaintiff?   A.  Yes. 

"Q.  8.  If  you  answer  the  foregoing  in  the  af- 
firmative, state  what  he  did  or  said.  (Stricken 
out  by  court)" 

A  long  assignment  of  errors  Is  presented, 
the  chief  of  which  Is  that  there  was  no  evi- 
dence upon  which  to  base  the  verdict  of  the 
jury.  To  aid  the  court  In  testing  the  correct- 
ness of  this  contention,  we  have  an  abstract 
of  160  pages  by  appellant  and  a  counter  ab- 
stract of  92  pages  by  the  appellee.  Both  of 
these  bulky  compilations  have  been  studied 
with  care.  Both  are  eunJbered  with  on  in- 
terminable mass  of  more  or  less  irrelevant 
matter,  designed  apparently  to  show  what 
the  defendants  did  and  did  not  do  towards 
establishing  the  young  people  in  housekeep- 
ing and  In  business;  and  what  the  defend- 
ants did  and  failed  to  do  to  show  their  af- 
fection for  plaintiff  and  her  baby  which  was 
the  offspring  of  this  marriage  and  defend- 
ants' grandchild.  There  Is  also  In  the  record 
a  plethora  of  letters  from  plaintiff  to  ber 
husband  while  she  was  In  Illinois.  The  first 
of  these  was  affectionate  In  tone,  but  her 
later  letters  were  filled  with  faultfinding, 
with  exasperation  for  the  young  husband's 
failure  to  pay  bis  bills,  bis  fallnre  to  launch 
himself  In  some  sort  of  paying  business 
which  would  enable  him  to  support  his  wife 
and  child ;  and  between  occasional  terms  of 
endearment  she  called  him  a  "cad,"  a  "calf," 
and  a  "jackass,"  etc.  The  letters  contained, 
also,  an  occasional  allusion  to  her  husband's 
mother,  whom  she  conceived  to  be  the  cause 
of  ber  young  husband's  lack  of  enterprise. 
The  trial  court  admonished  counsel  for  both 
parties  that  much  of  this  correspondence  was 
inadmissible  under  ordinary  rules  of  evl* 
dence,  but  It  all  went  In  by  consent  or  waiver 
of  counseL   21  Cyc.  1625. 

[1]  The  law  does  not  require  anything 
whatever  from  the  hands  of  parents-In-law, 
except  that  they  do  not  meddle  with  the  do- 
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mestlc  felicity  and  affections  of  their  soa 
and  bis  wife.  The  parents  may  hold  aloof, 
decline  to  recognize  the  wife,  show  no  inter- 
est in  her  or  her  chlldrdD,  cut  off  their  son 
without  a  penny  for  marrying  without  their 
approval.  Wise  parents-ln-law,  of  course,  do 
none  of  these  things.  They  usually  ccmsider 
the  daughter-in-law  an  accession  to  their 
family,  take  her  into  their  hearts  and  affec- 
tions, and  relive  the  Joys  of  their  own 
youth  in  the  marital  happiness  of  their  cliil- 
dren;  and  when  grandchildren  come  there 
Is  commonly  a  continuous  and  delightful  con- 
test tietween  the  youthful  parents  and  the 
grandparents  for  first  place  in  the  affections 
of  the  grandchildren.  That  is  the  way  It 
ought  to  be.  Happy  the  grandparents  who 
view  the  matter  In  that  light!  But  If  they 
fall  to  do  so,  they  are  not  to  be  penalized 
in  damages,  unless  they  are  guilty  of  some 
intentional  acts  which  tend  to  alienate  their 
son's  affection  for  his  wife. 

To  support  an  action  against  parents-ln- 
law  for  alienating  their  son's  affections  for 
his  wife,  a  much  stronger  and  clearer  case 
is  required  to  be  established  than  against  a 
stranger.  Powers  v.  Sumbler,  83  Kan.  1,  6, 
110  Pac.  97;  Multer  v.  Knlbbs,  193  Mass. 
556,  79  N.  E.  762,  9  L.  R.  A.  (N.  S.)  322  and 
note,  9  Ann.  Cas.  958 ;  Brown  v.  Brown,  li24 
N.  C.  19,  32  S.  E.  320,  70  Am.  St  Rep.  575 ; 
Belsel  V.  Gerlach,  221  Pa.  232,  70  AtL  721, 
18  U  R.  A.  (N.  S.)  616;  13  B.  G.  L.  1471- 
1475. 

[2]  As  to  Mra  Cooper,  Sr.,  there  was  no 
substantial  evidence  that  she  meddled  with 
the  domestic  felicity  of  her  son  and  daugh- 
ter-ln-law.  True,  she  admonished  them 
against  showing  an  excess  of  their  affections 
iMfore  third  parties  who  might  talk  about 
them  or  laugh  at  them,  and  there  was  some 
evidence  that  she  disliked  the  plaintiff.  But 
her  relations  with  her  daughter-in-law  were 
very  limited.  She  went  visiting  In  Western 
Kansas  and  in  Colorado  for  most  of  the  sum- 
mer and  autumn,  and  consequently  saw  lit- 
tle of  her  son  and  plaintiff  during  the  time 
they  lived  together.  Doubtless  Mrs.  Cooper, 
Sr.,  greatly  regretted  her  son's  marriage  be- 
cause of  his  extreme  youth  and  immature 
fitness  for  marital  responsibilities ;  but  what 
mother  would  do  otherwise?  All  the  evi- 
dence tends  to  show  that  the  general  con- 
duct of  Mr.  Cooper,  Sr.,  towards  plaintiff 
was  kindly,  discreet,  and  tactful.  Disregard- 
ing the  evidence  in  his  behalf  and  which 
tended  to  show  that  he  was  disposed  to  help 
make  the  plaintiff's  and  his  son's  marriage 
a  success  (for  the  Jury  might  disbelieve  that 
evidence),  all  that  appellee  can  show  Is  that 
during  plaintiff's  prolonged  and  voluntary 
absence  In  Illinois  he  advanced  money  to  his 
son  to  go  to  school,  and  that  because  of  bis 
presence  at  some  interviews  which  he  ar- 
ranged between  her  and  his  son  on  her  re- 
turn from  Illinois  she  was  prevented  from 
making  a  private  effort  at  reconciliation 
with  the  latter.  Since  the  son  w:as  admitted- 


ly Incapable  of  making  a  satisfactory  living 
for  her  and  the  plaintiff  had  a  good  home  In 
Illinois  and  had  avowed  her  Intention  to  re- 
main there  until  he  could  do  so,  there  was 
certainly  nothing  wrong  In  the  defendant 
father  assisting  his  son  to  a  further  educa- 
tion which  might  bring  the  result  she  de- 
sired. 

As  to  the  presence  of  Cooper,  Sr.,  at  the  in- 
terviews between  plaintiff  and  her  husband, 
those  Interviews  were  brought  about  by  the 
defendant  It  was  never  hinted  that  he 
should  withdraw  and  leave  the  young  couple 
to  talk  privately.  They  were  disposed  to 
quarrel,  and  defendant  Cooper  was  trying  to 
make  peace  and  harmony  between  them. 
Plaintiff  Intimated  very  pointedly  that  she 
desired  no  private  conference  with  her  hus- 
band. She  told  him  point-blank  that  he 
would  need  to  produce  a  doctor's  certificate 
before  she  would  resume  marital  relations 
with  him. 

li,  4]  On  January  12,  IdlS.  plaintlfl  wrote 

to  her  husband: 

"Beryl  I  am  in  a  mighty  good  borne  and  I  am 
as  welcome  as  I  ever  was  before  I  married  you 
and  I  intend  to  stay  right  where  I  am  until 
you  wake  up  and  prove  yourself  man  enough  to 
support  me.  •  •  •  Now  you  take  that  money 
you  were  going  to  use  to  come  here  and  look  up 
a  job.  Every  other  young  fellow  around  there 
can  make  a  decent  living  for  bis  wife  and  if  I 
were  you  I  would  bate  to  be  the  only  cad.  Of 
couree  they  have  to  work  and  It  Is  no  disgrace 
and  you  are  no  better  than  the  rest  and  a  boy 
that  has  the  health  and  strength  that  you  have 
ought  to  be  ashamed  of  bisself  if  be  was  too 
indolent  to  try  and  help  himself.  •  •  •  You 
can  gallivant  around  and  smoke  your  dgars  and 
act  the  part  of  a  dude  but  when  it  comes  to 
earning  you  take  a  lay-off.   ♦   •  • 

"Now  when  you  can  prove  to  me  you  are  ca- 
pable ot  supporting  me  and  my  child  I  am 
ready  to  take  up  my  part  but  I  will  not  suffer 
the  child  to  he  brought  up  in  poverty  as  long 
as  I  can  help  it.  I  will  work  for  it  rather  than 
deprive  it  of  the  advantages  of  life.'  I  never 
have  had  to  and  never  will  as  long  as  I  stay 
with  my  father.  Now  Beryl  I  hope  you  will 
look  at  this  as  I  have  written  now  don't  wait 
and  depend  on  your  people  any  longer  move  for 
yourself." 

On  February  28,  1915,  she  wrote: 

"You  know  I  always  prefer  the  faim  when 
things  are  halfway  respectable  but  under  con- 
ditions that  you  hold  never.  Perhaps  if  you 
read  your  Scriptures  yon  will  find  where  it 
says  something  like  this  when  a  man  shall  take 
unto  himself  a  wife  he  shall  leave  his  own  peo- 
ple and  cleave  unto  her,  if  you  persist  in  stay- 
ing there  I  will  say  no  more  you  are  stubborn 
about  it  so  I  will  stay  just  where  I  am. 
*  ♦  ♦  You  have  had  your  own  way  since  we 
have  been  married  and  now  I  will  have  mine 
for  a  while.  ♦  •  •  What  a  anob  and  sore 
heed  you  were  and  how  mean  you  were  with 
me  when  you  brought  me  home  this  summer  and 
I  paid  my  own  fare  at  that  yet,  you  think  I 
ought  to  be  willing  to  live  on  the  doorstep  with 
your  people.  No,  never.  You  should  have  mar- 
ried a  girl  from  common  stock  not  Tom  Peck- 
ham's  daughter." 

Early  in  May,  1915,  the  defendant  father- 
in-law  wrote  to  plaintiff  nrging  her  to  return 
to  her  husband.  She  replied  on  May  11» 
1915,  in  part  as  follows: 
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"I  fully  realize  Mr.  Cooper  that  it  ia  hard 
for  a  parent  to  realize  the  errors  of  their  chil- 
droi  bnt  surely  yoa  do  cot  thiub  that  Beryl  has 
played  the  fair  game  with  me  do  you. 

"You  have  aaked  me  to  be  frank  with  you 
otherwise  I  would  not  have  complained. 

"He  baa  informed  me  that  be  will  cot  stay  en 
the  farm  neither  will  be  try  to  do  anything  else 
vet  he  thinhs  I  abonld  return  to  Moran.  If  he 
u  not  willing  to  furnish  support  what  induce- 
ment should  it  be  for  me  to  return. 

"When  Beryl  is  willing  to  act  the  part  of  a 
man  and  husband  to  me  I  am  willing  to  do  my 
part  bat  until  then  I  will  stay  with  my  fa- 
ther. •  •  • 

"Now  I  am  very  sorry  that  ttiis  has  caused 
you  any  unnecessary  worry  but  I  feel  justified 
in  my  action  until  Beryl  proves  to  me  that  he 
is  wuling  to  act  as  a  man  should  act  under  sim- 
ilar conditions  for  I  do  not  expect  great  things 
all  I  ask  is  to  be  treated  fair.   •   *  * 

"Best  regards  to  yourself  and  Mrs.  Cooper. 
Hoping  you  are  not  offended  at  what  I  have 
written." 

It  is  conceded  that  the  aftecUons  of  the 
yonng  couple  were  unimpaired  when  plaintiff 
darted  for  Illinois  in  NoTember,  1814.  Ex- 
cerpts from  counsel's  brief  read : 

"Both  sides  oSered  evidence  in  this  trial  prov- 
ing that  appellee  and  Beryl  had  gotten  along 
tiuether  lovely  up  until  November  12,  1D14, 
when  ap^lee  left  for  Illinois.  *  *  *  ^pel- 
lee  remained  with  her  father  in  Illinois  until 
in  October,  1915,  about  eleven  months.  •  *  • 
During  these  eleven  months  of  absence  many 
letters  passed  between  Beryl  and  appellee,  and 
appellant  Mrs.  Cooper  wrote  to  appellee  one 
letter  just  after  the  birth  of  the  diild.  •  •  * 
These  letters  show  a  growing  alienation  of  Ber- 
yl's affections  from  appellee.  •  •  •  That  dur- 
ing these  months  of  absence  Beryl  never  went 
to  see  appellee  or  his  baby,  although  be  wrote 
her  suggesting  she  could  borrow  the  money  from 
her  father  to  pay  her  fare  home.  •  •  •  The 
appellants  never  sent  the  baby  any  presents. 
*  *  *  Xliat  this  was  the  first  and  only  grand- 
child the  appellants  had  ever  had,  and  appel- 
lants, accoriung  to  their  own  testimony,  bad 
shown  no  interest  in  the  child  at  all;  appel- 
lant Mrs.  Cooper  excusing  herself  for  this  lack 
of  interest  in  the  fact  that  she  had  never  seen 
it.  *  *  *  Appellee,  feeling  that  herself  and 
baby  were  abandoned  by  the  baby's  father,  came 
back  to  Moran  in  October,  1915,  to  see  if  she 
could  not  persuade  Beryl  to  resume  his  duties 
as  husband  and  father.  Upon  her  arrival  at 
Moran  she  found  that  Beryl  was  attending 
sdioo]  at  Emporia,  Kan.,  his  expenses  being  paid 
by  api>ellant8,  and  remonstrated  with  appeUant 
about  their  sending  Beryl  away  to  school  and 
leaving  her  and  ber  baby  unprovided  for ;  and 
asking  them  to  recall  Beryl,  which  Mr.  Cooper 
did.  •  *  ♦  Beryl  returned  to  school  at  Em- 
poria almost  immediately,  and  they  brought  him 
down  from  there  twice  afterwards;  though  ap- 
peUant Mrs.  Cooper  in  her  tes'timony  said  that 
she  opposed  his  going  to  school,  but  said  she 
thought  it  was  a  pity  that  he  should  have  to 
stop  school  now  that  he  had  begun.  *  •  * 
Appellants'  whole  conduct  toward  appellee  was 
that  of  cool  aloofness.  Appellant  Mrs.  Cooper 
never  called  to  see  appellee  or  the  baby,  never 
bad  them  to  her  home  but  once,  and  then  appel- 
lee stayed  over  night,  and  the  next  day  when 
Beryl  came  from  Emporia  she  hurried  appellee 
and  Beryl  off  uptown.  Appellee  told  appellant 
Cooper  and  Beryf  that  she  required  that  Beryl 
go  to  work  to  support  her  and  her  child  and  get 
a  doctor's  certificate  that  be  Was  cot  affected 
by  a  venereal  disease,  neither  of  which  condi- 
tions were  ever  complied  with.  Appellants  met 
appellee  and  her  baby  on  the  streets  of  Moran 
and  refused  to  see  or  recognize  them." 


This  abridged  statement  from  appellee's 
brief  fairly  indicates  the  situation  as  this 
court  gleans  It  from  an  independent  study  of 
the  abstracts.  No  alienation  of  affections 
existed  prior  to  plaintiff's  departure  for  Illi- 
nois. No  malicious  acts  or  conduct  of  de- 
fendants tending  to  cause  alienation  of  their 
son's  affection  for  his  wife  thereafter  are 
disclosed  to  support  and  justify  the  judg- 
ment The  other  errors  need  no  considera- 
tion. 

The  judgment  of  .the  district  court  is  re- 
versed, and  the  cause  remanded,  with  in- 
structions to  enter  judgment  for  defendants. 

BUROH,  MASON,  PORTER,  and  MAR- 
SHALL. JJ.,  concurring.  JOHNSTON,  C.  J., 
and  WEST,  J.,  dissent  from  the  holding' that 
the  evidence  does  not  sustain  the  rerdict  and 
judgment. 


a02  Kan.  426) 
KURT  V.  SHUPB  et  al.   (No.  21275.) 
(Supreme  Court  of  Kansas.   Feb.  Q.  1918.  Be- 
hearing  Denied  March  15,  1918.) 

(Syllabm  by  the  Court.) 

MOBTGAOES   €=>3 19(3)— Payment — Evidence. 

The  evidence  abstracted  has  been  examined, 
and  it  is  held  that  there  was  sufficient  evidoice 
to  sustain  the  judgment  of  the  court 

Appeal  from  District  Court,  Harper  County. 

Action  by  John  Kurt  against  B.  A.  Shupe 
and  others,  and  J.  C.  Elvln  and  J.  G.  Kille, 
with  cross-petition  by  defendants  Elvln  and 
Kille.  Judgment  for  plaintiff,  and  for  de- 
fendant Kllle  against  defendant  Elvln,  and 
ElTln  appeals.  Affirmed. 

D(Hiald  Muir,  of  Anthony,  and  W.  W. 
Schwinn  and  W.  H.  Schwinn,  both  of  Wel- 
lington, for  appeUant  A.  I*  Noble,  of  Wlu- 
fleld,  James  G.  Wa^ibon,  of  Harper,  and  J. 
N.  Ttncher,  of  Medldne  liOdge,  for  appellee. 

MARSHALL,  J.  The  plaintiff  recovered  a 
judgment  foreclcAing  a  mortgage  on  real 
property  In  Harper  county.  That  Judgment 
is  not  questioned.  The  controversy  is  be- 
tween the  deteidants  J.  O.  Elvin  and  J.  G. 
Killel  Judgment  was  rendered  in  favor  ol 
J.  G.  E:iUe  and  i^ainst  J.  C.  Elvln.  who  ap- 
peals. 

The  plaintiff's  mortgage  was  executed  by 
B.  A.  Shupe  and  Maude  Shuite,  and  was 
given  to  secure  the  imyment  of  a  note  for 
$2,876.  After  the  plaintitCs  mortgage  had 
been  executed,  Frank  BurtU;  became  the  own- 
er of  the  real  property,  and,  on  October  28, 
1914,  executed  a  mortfipa<e  thereon  to  J.  G. 
Elvin  for  the  purpose  of  securing  the  pay- 
ment of  91,208.86.  On  January  24,  1916, 
Frank  Burdg  and  wife  executed  another 
mor^ge  to  J.  G.  Kllle  to  secure  the  pay- 
ment of  a  note  for  $355.24.  The  mortgage  to 
Kllle  contained  the  following  recital: 

"This  mortgage  is  given  subject  to  a  mortgage 
of  £2,875  to  A.  A,  Kurt,  and  a  second  mortage 
of  $1,208.85  in  favor  of  J.  C.  Elvin." 
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J.  Q.  Ellle  filed  a  crosa-petltlon.  In  which 
be  set  up  the  mortgage  owned  by  him,  find 
alleged  that  It  was  a  valid  and  subalsting 
Uen  on  the  real  property,  subject  only  to  the 
iieu  of  the  mortgage  of  the  plaintiff,  John 
Kurt.  J.  0.  Elvln  likewise  filed  a  cross-peti- 
tion, in  which  he  set  up  the  mortgage  held 
by  him,  and  alleged  that  It  was  a  second  Uen 
on  the  real  property,  subject  only  to  the 
mortgage  of  the  plaintiff,  and  superior  to 
the  mortgage  held  by  J.  O.  KlUe.  Elvin  also 
alleged  that  the  note  held  by  him  had  been 
lost.  KUle  filed  an  answer  to  Elvin's  cross- 
petition.  In  which  Kllle  denied  that  the  note 
bad  been  lost,  and  alleged  that  It  had  been 
fully  paid  and  discharged  at  tbe  time  the 
cross-petition  was  filed.  The  court  found  for 
the  defendant  KUle,  against  the  defendant 
Elvin,  and  rendered  Judgment  in  lavor  of 
Kllle  on  his  mortgage.  The  court  further 
found  that  the  note  sued  on  by  Elvin  as  a 
lost  note  had  been  paid,  that  the  mortgage 
held  by  him  had  been  satisfied  by  the  pay- 
ment of  the  note,  and  that  the  mortgage  was 
no  longer  a  lien  on  the  real  property.  The 
court  rendered  Judgment  that  Elvin  take 
nothing  by  this  action. 

Elvin  contends  that  there  was  no  evidence 
whatever  from  which  the  court  could  find 
that  the  note  given  to  hlra  had  been  paid, 
and  that  no  fact  was  brought  out  on  the 
trial  which  Justified  the  court  in  canceling 
Elvin's  mortgage  and  advancing  Kllle's  mort- 
gage to  second  place.  After  the  mortgage  by 
Shupe  and  wife  had  been  executed,  Elvin  In 
some  way  became  the  owner  of  the  proi>- 
erty.  Burdg  bought  the  property  from  El- 
vin, and,  in  part  payment  therefor,  gave  El- 
vin the  $1,208.85  mortgage.  Afterward,  El- 
vin, either  for  himself  or  for  Fred  B.  Long, 
repurchased  the  real  property  from  Burdg. 
Burdg  did  not  deal  with  Long  in  effecting 
the  sale  of  the  land;  he  dealt  entirely  with 
Elvin.  The  deed  from  Burdg  and  wife  to 
Long  was  a  general  warranty  deed,  and  It 
did  not  mention  any  mortgages. 

Frank  Bnrdg,  the  maker  of  the  Elvin  and 
KlUe  notes  and  mortgages,  testified,  In  part, 
as  follows: 

"I  paid  one  of  these  mortgages.  I  paid  the 
$1,200  one.  •  •  •  I  received  thia  $1,200 
note  taken  from  Elvin.  Nothing  was  said  about 
the  note,  except  that  it  straiKhtened  it  up.  That 
settled  all  I  owed  Mr.  Blvin.  •  •  •  I  gave 
a  chattel  mortgage.  It  was  under  the  same 
note  to  secure  the  same  note.  I  received  the 
chattel  back  from  Mr.  Elvin.  Mr.  EMd  hand- 
ed it  to  mc,  and  said  that  paid  It.  Paid  all  I 
owed  liim.  *  *  *  Q.  And  Hr.  Long  was  to 
take  it  subject  to  the  mortgage,  was  be?  A. 
You  mean  settle  this  mortgage?  Q.  Yes.  A. 
Tea,  air.  •*•<}.  Three  mortgages,  one  $2,- 
S75,  the  others  $1,208.85.  And  those  mortgages. 
Lone  was  to  take  care  of  those  mortgages? 
A.  He  was  to  take  care  of  all  but  that  $355.24. 
Q.  He  was  not  to  take  care  of  it?  A.  No,  sir. 
Q.  And  you  were  to  take  care  of  that  yourself? 
A,  No.  sir;  Mr.  Elvin  was  to  take  care  of  it. 
I  left  the  money  there  to  pay  It.  •  *  *  Q. 
I  say,  did  Elvin  ever  ^ve  It  to  you?  A.  He 
gave  me  the  note  and  gave  me  those  papers 


when  I  paid  him  the  $1,200.  •  •  •  Q.  Isn't 
this  a  fact,  Mr.  Burdg,  tbe  way  the  thing  was 
done.  You  didn't  pay  any  one  anything,  did 
you?  A.  I  paid  out  no  money.  Q.  And  tho 
agreement  between  yon  and  Elvin  and  Long 
was  that  you  were  to  conver  the  land,  and  that 
Long  was  to  take  care  of  all  your  debts  against 
the  land ;  wasn't  that  the  agreement— let  you 
out?  A.  Why,  it  was  this  way:  I  did  not  owe 
Long  nothing.  What  paper  I  had  was  to  Elvin. 
Q.  Elvin  was  tbe  go-between  between  you  and 
Long?  A.  He  was  tbe  man  I  made  the  tnda 
with ;  yes,  sir.  •  •  •  Q.  You  say  Jim  Elvia 
gave  you  this  note— where  was  He  when  he 

fBve  It  to  you?  A.  In  his  office.  •  •  *  Q. 
ou  were  going  to  move  out  of  Kansas  down 
into  Oklahoma?  A.  Yes,  sir.  Q.  And  you 
wanted  Swinhart  to  hold  that  mortgage  against 
your  property  until  you  got  to  Oklahoma,  didn't 
you?  A.  I  don't  Imow  as  I  have  to  answer 
that  I  d<m't  think  that  has  anything  to  do 
with  it 

"By  the  Court:  Answer  the  questloD.  Do 
you  understand  the  question?  A.  No;  I  do 
sot.  Q.  I  asked  you  if  you  did  not  want  Swin- 
hart to  have  that  mortgage  assigned  to  him  and 
hold  it  until  you  got  moved  into  Oklahoma?  A. 
Well  he  did  that;  yes,  sir.  Q.  But  Swinhart 
did  not  have  any  interest  in  the  chattel  mort- 
gage, did  he?  A.  No,  sir.  Q.  He  did  not  give 
Elvin  any  money?  A.  No,  sir.  Q.  And  you 
requested  that  aasignment  be  made  to  Swin*' 
hart?  A.  Yes,  sir.  Q.  Why  did  yon  want  that 
done?  A.  Sir?  Q.  Why  did  yon  want  that 
done?    A.  Well,  so  I  could  have  the  stock. 

•  *  •  Q.  Did  you  pay  in  any  way  except  by 
the  deed  to  Long?  A.  Why,  that  was  the  only 
way  I  paid  it  '  I  thought  that  was  sufficient 

*  *  *  Q.  I  understood  you,  on  direct  ezami' 
nation  to  pay,  when  you  got  tho  note  from  Jim 
Elvin  at  Harper  he  said  something  to  you 
about  the  note— about  squaring  that  mortgage. 
A.  Well,  he  said  this  way :  He  said  that  squar- 
ed up  this  $1,200  that  I  owed  bim  on  this  chat- 
M  and  on  this  $1,200  mortgage  that  includes 
that  chattel.  Q.  Now,  when  was-  it  that  you 
hod  the  conversation  with  him  about  the  KiHe 
mortgage — about  paying  Kllle?  A.  It  was  there 
the  day  that  I  was  dealing  with  him  on  this 
other  land,  when  they  traded.  It  was  mention- 
ed at  different  times.  One  time  was  out  at 
home,  and  another  time  was  In  town;  talked 
about  It" 

Burdg  had  possession  of  tbe  note  and  pro- 
duced It  at  the  trial. 

The  evidence  above  detailed  Is  sufficient  to 
support  the  finding  of  the  court  that  the  note 
given  to  Elvin  had  been  paid  and  the  mort- 
gage discharged.  That  Is  the  only  question 
presented.  Argument  concerning  what  the 
evidence  proves  or  does  not  prove  Is  unneces- 
sary. 

The  Judgment  Is  affirmed.  All  the  Justices 
concurring: 

(102  Kan.  422) 
DRYSDALB  T.  WETZ  et  al.   (No.  21272.) 

(Snprone  Court  of  Kansas.  Feb.  9, 1918.  R^ 
hearing  Denied  March  15,  1918.) 

(SyUabua  by  the  Court.) 
1.  Appeal  and  Ebbor  €=»173(1)— Peesknta- 

TION  IN  TBtAL  COUBT-^EPABATS  DEFENSES. 
If  one  defendant,  who  Is  sued  jointly  with 
other  defendants  on  a  contract  of  employment 
alleged  to  have  been  entered  into  with  all  of 
them,  has  a  different  defense  from  the  others, 
be  should  present  it  to  the  trial  court  in  the 
form  of  a  request  for  a  special  instruction  or  by 
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a  demarrer  to  the  «7idence.  or  In  Bome  manner 
challeDging  tfae  attention  of  the  court  to  his 
separate  defenee. 

2.  Appeal  and  Bebob  ^=»1001{1)— Kbview— 
JuDovENT — Evidence. 
There  bdn^  eome  evidence  to  sustain  a  jndff- 
ment  against  all  of  the  defendants,  it  is  affirmed. 

Appeal  from  District  Oonrt»  Bai1>er 
Cotraty. 

Action  1v  Jatnes  XL  DiTSdale  against  Wil- 
liam Wetz  and  others.  Judgment  for  plaln- 
tlfl,  and  defendants  appeaL  Affirmed. 

G.  M.  Martin,  of  Medicine  Lodge,  for  ap- 
pellants.  Noble  &  Tluctaer  and  Seward  I. 
Field,  all  of  Medicine  Lodge,  for  appellee^ 

PORTER,  J.  The  action  was  to  recover 
for  labor  and  services  as  a  farm  hand,  plain- 
tiff all^'glng  that  he  had  been  employed  by 
defendants  to  work  for  them  for  a  certain 
period,  and  that  they  had  discharged  him  be- 
fore the  expiration  of  the  term.  The  ver- 
dict of  the  Jury  was  In  plalntitTs  fiivor,  and 
the  defendants  appeal. 

[1]  The  main  contention  is  that  there  was 
no  evidence  to  sustain  a  Judgment  against 
William  Wetz,  and  that  the  court  erred  in 
submitting  to  the  Jury  the  question  of  his 
liabUity.  William  Wetz  is  the  father  of  the 
other  two  defendants,  and  owns  the  farm 
where  plaintiff  worked.  The  defendants  ap- 
peared in  both  the  Justice  and  district  court 
by  the  same  attorneys,  and  no  contention 
was  made  at  either  trial  that  the  employ- 
ment of  plaintiff  was  on  behalf  of  the  sons 
alone,  or  that  there  was  not  sufficient  evi- 
dence to  Justify  the  court  In  submitting  to 
the  Jury  the  question  of  the  liability  of  Wil- 
liam Wetz.  He  neither  demurred  to  tiie  evl- 
dwice,  nor  asked  a  special  instruction  upon 
the  theory  that  the  evidence  was  Insufficient 
to  hold  him  liable;  and  the  contention  now 
urged  seems  to  be  based  upon  the  fact  that 
the  evidence  showed  the  contract  of  plain- 
tilTs  employment  was  made  with  the  sons. 
The  plaintiff  testified  that  he  was  employed 
hy  Fred  and  Herman,  and  that  be  worked 
for  the  defendants,  and  there  was  some  tes- 
timony tending  to  show  that  the  farm  was 
operated  Jointly  by  all  the  defendants.  Wil- 
liam Wetz  testified  that  he  was  not  present 
when  the  boys  hired  plaintiff,  but  when  in- 
formed bj  them  of  the  employment,  be  said 
to  them  that  they  had  done  a  good  thing. 

Complaint  is  made  of  an  instruction  which 
charged  that  there  was  no  dispute  between 
tfae  parties  over  the  fact  that  they  entered 
into  a  verbal  contract  with  the  plaintiff  by 
which  be  agreed  to  perform  work  for  them 
at  a  certain  rate  per  month.  No  objection 
was  made  to  the  instruction.  If  one  of  the 
defendants  had  a  different  theory  from  the 
others  upon  which  he  claimed  he  was  not 
liable  to  plaintiff,  he  should  tiave  presented 
it  to  tbe  court  by  a  request  for  a  special  iu- 
stractl«ni,  or  in  some  otber  manner.  Of  its 
own  motion,  the  conrt  instructed  that  if  the , 


Jnry  found  plalnOff  entitled  to  recover  ftom 
one  or  more  of  tbe  d^endants,  and  not  vi- 
tltled  to  recover  from  all,  they  should  return 
a  verdict  accordingly.  We  are  unable  to  see 
that  William  WeU  was  prejudiced  by  this 
instructlott. 

[2]  There  being  some  evidence  to  sustain 
tbe  Judgment,  it  Is  affirmed.  All  the  Jus- 
tices concurring. 

aOS  Kan.  m) 
SMITH  V.  KANSAS  CITY.    (No.  21514.) 
(Supreme  Court  of  Kansas.  Feb.  9,  1918.  Re- 
hearing Denied  March  16,  1918.) 

(SyJlaTnu  by  the  Court.) 

Release  €=>1S  —  Mistake— Inadbqdact  of 

Payment — VAtiDrrr. 
The  paper  relied  on  aa  a  release  appears  to 
have  been  signed  when  the  parties  were  mutual- . 
ly  mistaken  as  to  the  extent  of  plaintiEE's  inju- 
ries, and  the  sum  therein  named  being  manifest- 
ly inadequate,  such  instrument  is  not  binding. 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  William  Smith  against  the  City 
of  Kansas  City,  Kan.  Jut^pnent  for  plain- 
tiff, and  defendant  appeals.  Affirmed. 

McAnany  &  Alden,  of  Kansas  City,  Kan., 
Frank  L.  Barry,  of  Kansas  City,  Mo.,  and 
Lee  Judy  and  Samuel  Maher,  l>oth  of  Kan- 
sas City,  Kan.,  for  appellant.  ISiompson,  Mc- 
Canles  &  G<xsucb,  of  Kansas  City,  Kan.,  for 
appellee. 

WEST,  J.  The  city  appeals  from  a  judg- 
ment recovered  by  the  plaintiff  for  damages 
caused  by  being  trampled  whllcrln  the  employ 
of  the  city  caring  for  horses  uses  In  connec- 
tion with  Its  fire  department  He  alleged 
that  be  was  65  years  old,  and  was  making 
52  a  day.  The  injury  was  on  February  15, 
1916,  and  on  the  24tb  of  March  thereafter 
he  drew  $33.75,  and  signed  a  paper  called  a 
final  receipt,  for  which  he  alleges  there  was 
no  consideration,  aa  the  amount  paid  him 
was  only  a  part  of  the  compensation  due. 
He  also  pleaded  Inadequacy,  fraud,  and  mu- 
tual mistake.  The  jury  were  charged  that 
the  only  ground  upon  which  the  release  could 
be  set  aside  was  that  of  mutual  mistake  as 
to  the  extent  of  his  injuries  and  gross  In- 
adequacy. The  verdict  was  for  $590.25. 
The  plaintiff  is  an  unlettered  man,  aud  spent 
30  years  of  his  life  with  Barnum's  drcua 
He  testified  to  receiving  injuries  on  the  legs 
and  a  rupture,  and  also  Injui-y  in  the  back ; 
that  he  wore  a  bandage  on  one  leg  for  three 
or  four  weeks;  that  he  was  in  bed  off  and 
on  for  ten  or  twelve  days,  then  got  up  on 
crutches  and  walked  around;  that  he  at- 
tempted to  do  work  at  other  places,  and  had 
been  discharged  for  physical  inability ;  that 
the  city  doctor  came  to  see  him,  did  nothing 
for  one  leg,  and  bandaged  tbe  other,  "and 
put  a  Uttle  splinter  on  It,"  and  said  he  would 
be  up  In  two  or  three  days.    Eleven  or 
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twelve  daya  thereafter  he  sent  for  another 
doctor,  whom'  he  saw  several  times.  This 
doctor  advised  him  not  to  do  work  nntU  he 
got  better.  He  twice  saw  still  another  doc- 
tor, who  gave  him  some  medicine,  and  like 
the  one  Juat  mentioned  told  blm  be  was  rup- 
tured. He  went  to  nnmerous  otber  physi- 
cians, but  appears  nevertheless  to  have  tak- 
en charge  of  his  own  case  to  quite  an  extent. 
He  testified  that  be  was  told  to  go  over  and 
draw  bis  wages,  which  he  supposed  he  was 
doing  when  be  signed  the  paper.  At  the 
time  of  trial  he  testified  that  he  had  not 
done  anything  for  five  or  six  months  until 
the  preceding  week.  He  seems  to  hare  tried 
to  work  at  numerous  places,  but  failed  on 
accotmt  of  bis  inability  to  perform  the  re- 
quired tasksL  When  he  signed  the  p^per  he 
bad  not  attempted  to  do  any  work,  and  did 
not  know  what  effect  his  Injury  wotild  have 
upon  his  ability  to  woric.  The  superintend- 
ent of  the  waterworks  testified  that  he  went 
to  see  the  plaintiff  about  ten  days  after  the 
injury  and  later,  when  be  came  to  the  city 
lull,  that  be  gave  him  the  address  of  Mr. 
Barry,  an  attorney  in  Kansas  City,  Mo.,  who 
was  representing  the  dty ;  that  the  plaintiff 
thought  be  would  be  ablit  to  go  back  to 
work  tiie  following  Monday  momiug.  The 
paper  recites  the  payment  of  $33.75 — 
"said  amount  being  Boch  part  of  my  weekly  wa- 
ges for  the  period  of  4%  weeks  from  the  23d  day 
ot  February,  1916,  to  the  25th  day  of  March, 
1916  (both  dates  included),  as  I  am  entitled  to 
and  making  in  all  with  the  weekly  payments  al- 
ready received  by  me,  the  total  sum  of  $33.75, 
such  payment  being  the  final  payment  of  com- 
penaation  under  the  Workmen's  Compensation 
Law  of  Kansas." 

It  recites  the  release  and  discbarge  of  all 
claims  and  demands,  past,  present,  and  fu- 
ture. Mr.  Barry  testified: 

"Q.  $15  a  week,  and  you  allowed  him  $7.50  a 
week?  A.  Yes,  sir.  Q.  It  bad  then  been  4V| 
weeks  that  he  had  been  off?  A.  No-  for  4^^ 
weeks,  which  would  have  been  up  to  the  day  be 
said  he  was  going  to  return  to  work.  Q.  Well, 
we  will  assume  you  figured  it  will  be  4)4  weeks, 
then  he  would  actually  be  entitled  to  $33.75  op 
to  the  date  he  went  to  work?  A.  Well,  you 
can  figure  it  Q.  You  gave  him  what  he  was  en- 
titled to?  A.  Under  Uie  law  I  gave  just  what 
that  says.  Q.  You  gave  him  just  what  he  was 
entitled  to  up  to  the  day  he  was  going  to  work? 
A.  Yes,  sir.  Q'.  Then  you  took  the  release  from 
him  for  the  rest  of  the  eight  years,  didn't  you? 
A.  No,  air;  I  didn't  Q.  In  addition  to  what  he 
was  entitled  to  you  took  a  release  of  this?  A. 
I  took  that  document,  whatever  you  have  in 
your  hand,  and  it  will  speak  for  itself." 

Enough  of  the  evidence  has  been  recited  to 
show  that  at  the  time  the  paper  was  signed 
the  plaintiff  thought  he  would  be  able  to  go 
to  work-  again  for  the  city.  It  is  apparent 
from  Mr.  Barry's  testimony  that  he  thought 
likewise  and  intended  by  the  use  of  the  in- 
strument In  question  to  foreclose  any  fur- 
ther claim  for  the  injury  already  sustained. 
Acting  in  good  faith,  as  be  seems  to  have 
done,  it  is  but  natural  to  assume  that  Doth 
he  and  the  plaintiff  believed  tbat  the  ma- 


terial results  of  the  injury  had  disappeared, 
and  that  no  snt»tantial  difficulty  on  account 
thereof  would  thereafter  arise  in  plaintiff's 
doing  his  former  work.  It  is  not  only  fair, 
but  reasonably  clear,  therefore,  that  Iwth 
parties  were  acting  under  a  misapprehension 
of  a  real  condition — in.  other  words,  were 
mutually  mistaken ;  and  it  must  go  without 
saying  that  In  view  of  the  real  condition  the 
amount  paid  was  beyond  all  question  Inade- 
quate. No  reason  in  equity  or  in  law  ap< 
pears  why  the  mistake  should  not  be  cor- 
rected and  the  real  Injury  be  compensated 
for.  Of  course  there  is  the  usual  dispute  as 
to  the  extent  of  the  Injury  and  the  usiul  con- 
flict in  the  medical  evidence,  but  these  things 
were  for  tJie  jury,  and  tnere  appears  in  the 
record  sufficient  basis  for  their  conclusions. 

The  Judgment  Is  affirmed.  AU  the  Justices 
concurring. 

(Utt  Kan.  4U) 
SBVERY  STATE  BANE  T.  PEOPLES' 
STATE  BANK.   (No.  21268.) 

(Supreme  Court  of  Kansas.  Feb.  0, 1918.  Be- 
liearing  Denied  March  15,  19180 

(Svllabua  iy  the  Court.) 

Appeal  and  Ebbob  «=>1022(1)— QuiasTiON  or 
Fact— Affibhange. 
The  judgment  resptKida  to  findings  of  fact 
and  conclasions  of  law  stated  by  a  referee.  The 
findings  of  fact  respond  to  the  issues  made  by 
the  pleadings,  and  the  conclusions  of  law  merely 
state  the  legal  liability  arising  on  the  findings  of 
fact  Grounds  for  a  new  trial  were  not  pre- 
sented to  the  district  court  in  time,  and  no  ap- 
peal was  taken  from  the  order  overruling  the 
motion  for  a  new  trial,  which  was  filed.  Seldt 
the  judgment  must  be  affirmed. 

Appeal  from  District  Court,  Mtmtgomery 
Gotmty. 

Action  by  the  Serery  State  Bank  against 
the  People's  State  Bank,  with  connterclaim 
by  defendant  Judgment  for  defendant,  and 
plalDtiff  appeals.  Affirmed. 

F.  S.  Jackson,  of  Topeka,  and  A.  F.  Sims, 
of  Howard,  for  appellant  Chester  Stevens, 
of  Ind^eudeoce,  for  appellee. 

BURCH,  J.  The  action  was  one  to  re- 
cover a  sum  of  money  standing  to  the  cred- 
it of  the  plaintiff  on  the  books  of  the  de- 
fendant The  defendant  couuterclaimed, 
and  was  awarded  Judgment  The  plaintiff 
appeals. 

The  case  was  referred  to  a  referee,  who 
returned  findings  of  fact  and  conclusions  of 
law,  which  disclose  the  nature  of  the  con- 
troversy, and  which  follows: 

"(1)  That  the  plaintiff,  the  Severy  State  Bank, 
la,  and  was  at  all  of  the  times  mentioned  in  the 
pleadings  and  in  the  evidence,  a  banking  corpo- 
ration, organized  and  existing  under  and  by  vir- 
tue of  the  laws  of  the  state  of  Kansas,  with  ite 
bank  at  Severy,  Greenwood  county,  Kan. 

"(2)  Tbat  the  defendant,  the  People's  State 
Bank,  is,  and  was,  during  all  of  the  times  men- 
tlonea  in  the  pleadings  and  in  the  evidence,  a 
banking  corporation,  organized,  existing,  and  do- 
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ing  basiness  under  and  by  virtue  of  tbe  laws  of 
the  state  of  Kansas,  with  its  bank  at  Cberry* 
vale,  Kan. 

"(3)  That  M.  J.  Bidwell  was,  during  all  of  the 
times  in  which  the  transactions  involved  in  this 
action  arose,  that  is,  from  and  prior  to  the  be- 
pnning  of  the  year  1913  to  and  including  a  part 
of  December,  1913,  tbe  president  and  goieral 
manager  of  tne  Severy  State  Bank,  plaintiff  in 
this  action,  and  dnring  all  of  said  time  was  in 
the  active  control,  management,  and  conduct  of 
all  of  its  business  and  affairs,  and  dnly  authoris- 
ed by  said  bank  to  so  manage,  control,  and  con- 
dact  its  affairs. 

"(4)  That  during  the  same  time,  and  ever 
since,  D.  W.  McKinley  was,  has  been,  and  now 
is  the  president  of  the  defendant  bank,  and  in 
the  active  control,  management,  and  conduct  of 
Its  business. 

"(5)  The  defendant  bank  admits  that  it  is  in- 
debted to  the  plaintlfl  bank  In  the  sum  of  $2,- 
435.83. 

"(6)  That  in  the  early  part  of  1913,  M.  J. 
Bidwell  wrote  a  letter  to  toe  defendant,  stating 
that  the  plaintiff  bank  was  about  to  take  some 
good  prime  cattle  loans,  which  it  would  like 
to  dispose  of  to  the  defendant  bank-  and  that 
the  defendant  bank  advised  plaintiff  that  it 
would  handle  some  of  the  loans,  and  that  there- 
after said  defendant  bank  handled  several  loans; 
that  from  the  correspondence  it  was  justified  in 
sfisuming  that  they  were  dealing  with  the  Severy 
State  Bank,  and  not  with  M.  J.  Bidwell  person- 
ally. As  a  matter  of  fact,  some  of  the  loans 
handled  by  the  defendant  bank  at  the  time  tliey 
were  porchased  by  the  said  defendant  bank  be- 
longed to  M.  J.  Bidwell  personally,  and  some 
belonged  to  tbe  Severy  State  Bank. 

"(7)  That  all  of  these  loans  that  were  pur- 
chased by  said  defendant  bank,  either  from  M. 
J.  Bidwell  or  the  plaintiff  bank,  were  settled, 
excepting  two  notra  which  are  in  controversy 
in  this  action.  One  of  these  notes  is  known  as 
the  Flaiz  note;  the  other  is  known  as  tbe  Ed- 
wards note. 

"(8)  That  the  Flaiz  note,  at  the  time  it  was 
sent  to  the  defendant  bank,  was  the  property 
of  the  plaintiff  bank,  and  that  on  or  about  >Sep- 
tembcr  19,  1913,  A.  Flaiz,  the  maker  of  said 
note,  delivered  to  said,  plaintiff  bank  two  checks 
aggregating  $590.38,  with  instructions  to  apply 
them  on  bis  note ;  that  said  checks  were  duly 
cashed,  but  the  proceeds  thereof,  instead  of  be- 
ing indorsed  on  note  as  directed,  were  turned 
over  to  M.  J.  Bidwell,  who  appropriated  it  for 
bis  personal  use,  and  that,  therefore,  the  plain- 
tiff is  indebted  to  said  defendant  for  the  sum  of 
¥590.38,  with  interest  thereon  at  the  rate  of  6 
per  cent,  per  annum  from  the  19th  day  of  Sep- 
tember. 1918. 

"(0)  That  the  other  note  in  controversy  in  this 
action  is  known  as  the  E'dwards  note,  and  is  a 
note  dated  November  1, 1913,  for  the  sum  of  $2,- 
108.44,  and  signed  by  John  Edwards;  that  on 
November  1,  1913,  the  said  plaintiff  bank  ac- 
cepted this  note  and  carried  it  as  cash  item  in 
substitution  for  some  checks  which  it  has  been 
carrying  as  cash  item  for  some  days  previous  to 
November  1st ;  that  after  carrying  this  note  as 
a  cash  item  for  a  day  or  so,  it  was  charged  to 
the  account  of  the  People's  State  Bank,  together 
with  a  letter  which  stated  that  this  was  a  dandy 
good  cattle  loan,  and  was  secured  by  a  mortgage 
which  bad  been  recorded.  As  a  matter  of  fact, 
there  were  prior  mortgages  on  all  of  the  cattle 
reported  to  be  covered  by  said  mortgage,  and 
■aid  mortgage  was  never  recorded,  and  all  of  the 
property  covered  by  said  mortgage  was  taken 
possession  of  by  the  owners  of  the  prior  mort* 
gages;  that  John  Edwards  has  no  other  proper- 
ty with  which  to  pay  this  note,  and  that  be- 
cause said  loan  was  purchased  by  the  defend- 
ant bank  from  plaintiff  bank  on  the  assurance 
that  it  was  a  dandy,  good  cattie  loan,  secured  by 
tcooided  mortgage,  and  because  these  representa- 


tions were  false,  I  find  that  the  plaintiff  Is  in- 
debted to  the  defendant  bank  in  tbe  sum  of 
§2,108.44,  with  interest  from  November  11, 
1913,  at  6  per  cent 

"I  find  as  conclusions  of  law : 

"1.  That  the  defendant  is  entitled  to  a  judg- 
ment against  the  plaintiff  for  the  sum  of  $598.- 
30,  the  amount  received  by  plaintiff  from  A. 
Flaiz,  with  interest  thereon  at  the  rate  of  6 
per  cent,  per  annum  from  the  19th  day  of  Sep- 
tember, 1913,  to  March  27,  1916,  in  the  sum  of 
|90.53,  or  in  sum  as  principal  and  interest, 
$688.83. 

"2.  That  the  defendant  is  entitled  to  a  Judg- 
ment against  the  plaintiff  for  the  sum  of  $2,108.- 
44,  with  interest  at  the  rate  of  6  per  cent,  per 
annum  from  the  lltb  day  of  November.  1913,  to 
March  27. 1916.  in  tbe  sum  of  $300.90,  or  in  the 
sum  of  principal  and  lutercst  of  $2,409.43. 

"3.  That  the  aggregate  judgment  defendant  ia 
entitled  as  against  the  plaintiff  is  $3,098.26. 

"4.  That  the  plaintiff  is  entitled  to  a  credit 
on  the  judgment  in  favor  of  defendant  in  tiie 
sum  of  $2,435.83,  with  interest  thereon  at  the 
rate  of  6  per  cent,  per  annum  from  the  19th  day 
of  February,  1914,  to  March  27,  1916.  in  the 
sum  of  $307.71,  or  in  the  sum  of  prinapal  and 
interest  of  $2,743.54. 

"5.  That  the  final  judgment  should  he  render- 
ed in  fftvor  of  the  defendant  and  l^inst  the 
j^^aintiff  after  allowing  the  above  credit  of  $354.- 

The  plalnti£f  opens  Its  argument  with  the 
following  statement: 

"At  the  outset  of  the  case  it  is  well  to  consid- 
er, under  the  procedure  taken,  what  is  before 

this  court  for  review," 

Consideration  of  the  procedure  taken  com- 
pels the  conclusion  there  is  Bubstantially 
nothing  before  the  court  for  review. 

The  report  of  the  referee  was  filed  on 
March  27,  1916.  Subsequently  some  errors  in 
computation  were  corrected  on  application  of 
the  referee,  which  did  not  affect  the  deter- 
mination of  the  contested  Issues,  and  which 
are  not  now  material.  On  April  4,  1916,  the 
plaintiff  filed  a  motion  to  set  aside  tbe  sixth, 
eighth,  and  ninth  findings  of  fact  and  the 
concliislons  of  law.  The  motion  Is  not  ab- 
stracted. The  defendant  filed  a  motion  for 
Judgment  pursuant  to  the  referee's  report. 
On  November  8,  1916,  the  court  denied  the 
plalntifTs  motion,  granted  the  defendant's 
motion,  and  rendered  Judgment  for  the  de- 
fendant Within  three  days  following  rendi- 
tion of  Judgment  the  plaintiff  filed  a  motion 
for  a  new  trial,  .which  was  overruled  on  De- 
cember 6,  1916.  The  appeal  was  takoi  on 
January  11,  1917.  The  notice  of  appeal  lim- 
ited the  appeal  to  the  proceedings  of  Novem- 
ber 8,  1916.  No  appeal  was  taken  from  the 
order  OTeiruUng  the  motion  for  a  new  trial. 
In  the  brief  the  claim  Is  made  that  Jndgmoit 
should  have  been  rendered  for  tiie  idainUft 
on  the  pleadings. 

No  motion  was  made  in  tiie  district  ooart 
for  jodgmfflit  on  the  pleadings,  and  do  enw 
requiring  correction  by  reversal  of  the  judg- 
ment has  been  cconmitted  witb  respect  to 
renderii^  Judgmoit  on  tbe  pleadings. 

Tbe  moU<m  fDr  a  new  txial  was  not  filed  In 
time.  MilUng  Oo.  v.  S<Areiber,  102  Kan.  173, 
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168  Fac.  222.  No  excuse  for  delay  in  filing 
the  motion  appears,  and,  If  It  were  neces- 
sary, the  presumption  would  be  the  court 
overruled  the  motion  because  it  was  not  filed 
in  time.  If  the  motion  had  been  granted,  the 
presumption  would  be  the  delay  was  ex- 
cused, presumptions  being  Indulged  to  uphold, 
but  not  to  defeat,  Judgments.  Uawever,  no 
appeal  was  taken  from  the  order  denying  a 
new  trial. 

The  motion  to  set  aside  findings  of  tact  not 
being  abstracted,  the  court  is  left  in  igno- 
raoee  of  what  it  contained.  Assuming  It  con- 
tained matter  similar  to  that  embodied  In 
one  of  the  assignments  of  error,  the  motion 
was  pro  tanto  a  motion  for  a  new  trial,  and 
was  not  filed  In  time.  Every  attack  made  on 
the  findings  of  fact  ought  to  have  been  made, 
and  was  In  fact  made,  by  motion  for  a  new 
trial,  the  benefit  of  which  has  been  waived. 

The  conclusions  of  law  stated  by  the  ref- 
eree followed  Inevitably  from  the  findings  of 
fact  Additional  or  different  conclusions  of 
law  do  not  appear  to  have  been  requested. 
So  long  as  the  findings  of  fact  stand,  the 
conclusions  of  law  must  stand. 

Every  other  assignment  of  error  raised 
questions  which  could  properly  be  presented 
to  the  trial  court  only  through  the  Instm- 
mentality  of  a  motion  for  a  new  trial. 

The  plaintiff  invokes  the  case  of  Brown  v. 
Railway  Co.,  83  Kan.  574,  112  Pac.  147.  In 
that  case  all  the  testimony  was  before  the 
court  without  conflict,  and  practically  with  a 
finding  that  it  was  all  true.  The  referee 
held  the  testimony  had  no  tendency  to  prove 
certain  facts.  The  situation  was  the  same 
us  if  the  probative  facts  were  agreed  to,  and 
the  only  question  was  what  ultimate  Infer- 
ence was  .warranted.  It  was  held  the  court 
could  draw  the  Inference,  and  there  was  no 
occasion  for  a  new  trial.  No  such  situation 
l8  presented  here.  In  this  instance  it  was 
necessary  for  the  referee  to  choose  between 
the  testimony  of  different  witnesses  relating 
to  material  matters  respecting  both  notes. 
The  credibility  of  witnesses  was  involved, 
and  probative  facts  tending  to  establish  the 
plalntlfTs  theory  had  to  be  weighed  against 
probative  facts  tending  to  establish  the  de- 
fendant's theory. 

This  opinion  might  well  close  here,  but  be- 
cause the  defendant  has  frankly  met  the 
plaintiff's  contentions  ou  the  merits,  the  court 
has  examined  the  merits  of  the  controversy 
far  enough  to  be  satisfied  the  inclusions  of 
the  referee  and  of  the  district  court  were : 
correct 

The  major  premise  of  the  plaintiff's  case  Is 
that  Bldwell  o.wned  both  notes  when  they 
were  sent  to  the  defendant  The  plaintiff 
received  credit  for  both  notes.  The  action  Is 
brought  to  recover  the  credit,  but  It  Is  claim- 
ed the  transactions  by  which  the  plaintiff 
received  the  credit  were  personal  transac- 
tions of  Bldwell  with  the  defendant,  and  not 
'transactions  between  bank  and  bank,  i^om 
this  premise  infrrrnces  of  fact  and  conclusions 


of  lav  are  derived.  Tbere  was  convlndng 
evidence  that  both  notes  were  the  property 
of  the  plaintiff  when  they  were  purdiased 

by  the  defendant 

The  plaintiff  says  that  ownership  of  the 
notes  was  not  an  issue  made  by  the  plead- 
ings, and  that  evidence  of  ownership  by  the 
bank  was  improperly  admitted.  The  Impor- 
tance of  the  fact  of  ownership  Is  indicated 
by  the  space  in  the  plaintiff's  briete  devoted 
to  argument  based  on  the  contention  Bldwell 
owned  the  notes.  How  It  came  into  the  case, 
whether  directly  or  collaterally,  is  not  very 
material.  But  the  plaintiff  tendered  the 
issue  in  the  petition.  Issue  was  Joined  by 
the  genera]  denial  of  the  answer,  and  the 
plaintiff  itself  supplied  reliable  evidence  that 
it  owned  the  notes.  Ownership  of  the  notes 
was  a  question  of  fact,  and  the  plaintiff 
recognizes  the  nature  of  the  question  when  It 
marshals  evidence  Indicatlt^  the  notes  were 
Bidwell's  notes — the  fact  that  the  notes  were 
payable  to  Bidwell,  conduct  with  respect  to 
other  notes,  the  rule  of  the  banking  depart- 
ment, the  reconcilement  sheet  and  other  evl< 
dence.  The  court  6oes  not  propose  to  debate 
the  evidence,  but  It  may  be  observed  the  rec- 
oncilement sheet  stated  the  truth,  and  did  not 
Indicate  that  the  defendant  took  the  notes  as 
Bldwell  paper  instead  of  bank  paper.  The 
notes  were  made  payable  to  bearer  by  Bid- 
well's  indorsement,  and  came  to  the  defend- 
ant In  tbat  form.  The  plaintiff  was  not  lia- 
ble as  guarantor  or  ludorser,  or  otherwise, 
on  the  Flalz  note,  and  was  not  liable  for  false . 
representation  respecting  that  note.  The  Ed- 
wards note  was  not  In  existence  when  the 
reconcilement  sheet  was  sent  In. 

Bldwell  was  the  discount  committee  of  the 
plaintiff,  so  far  as  It  had  one,  and  was  the 
Severy  State  Bank,  so  far  as  management 
and  control  of  Its  business  were  concerned. 
The  law  did  not  prohibit  the  plaintiff  from 
acquiring  title  to  notes  which  Bldwell  had 
previously  taken  to  himself  In  his  private 
business.  The  regularity  or  irregularity  of 
his  dealings  between  himself  as  an  Individ-, 
ual  and  himself  as  the  bank  are  not  material, 
unless  the  defendant  dealt  with  him  as  an 
Individual,  or  had  reason  to  believe  he  was 
using  his  bank  for  personal  ends  In  the  par^ 
ticular  transactions  Involved.  The  evidence 
is  quite  conclusive  that  the  defendant  dealt 
with  the  plaintiff  as  a  bank,  through  its  pr»- 
Ident,  Bidwell,  and  had  no  more  knowledge 
or  notice  of  Ids  crookedness  than  the  plain- 
tiff's quiescent  board  of  directors,  who  trust- 
ed him  implicitly. 

Flaiz  and  the  cashier  of  the  plaintiff  with 
whom  Flalz  left  checks  to  pay  his  note;  gave 
different  accounts  of  what  took  place  on  that 
occasion.  Accorded  a  liberal  Interpretation, 
and  considered  In  connection  with  other  evi- 
dence, the  testimony  of  Flalz  supports  the 
findings  of  the  referee.  There  is  no  doubt 
about  the  terms  under  which  the  defendant 
bought  cattle  paper  of  the  plainttff,  including 
the  ifldwards  note,  and  it  the  plaintiff,  by  Its 
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president,  conld  sell  the  paper  At  all,  It  could 
bind  Itself,  by  Us  president,  by  representa- 
tions respecting  the  character  of  the  paper, 
which  Induced  the  defendant  to  buy. 

In  the  moticn  to  set  aside  findings,  the  mo- 
tion for  a  new  trial,  and  the  assignments  of 
error.  It  is  charged  that  the  findings  of  fact 
were  Induced  by  erroneous  views  of  the  law, 
and  were  contrary  to  law.  The  law  contem- 
plated is  tliat  discussed  In  the  case  of  Hier 
V.  MUler,  68  Kan.  258,  76  Pac.  77,  63  U  R.  A, 
952,  and  kindred  cases.  The  charge  Is  not 
supported  by  anything  disclosed  by  the  rec- 
ord. If  the  facts  had  been  found  as  the 
plaintiff  desired,  the  law  referred  to  would 
have  applied. .  The  facts  having  been  found 
otherwise,  the  law  which  the  idalntiffl  in- 
vokes has  no  applicaUon. 

It  Is  not  necessary  to  extend  this  obiter 
discussion  of  the  merits  further.  The  <mly 
proper  remedy  for  the  distress  occasioned  by 
the  referee's  work  was  by  timely  motion  for 
ft  new  trial  and  appeal  from  the  order  deny- 
ing a  new  trloL 

The  judgment  of  the  district  court  Is  af- 
firmed.  All  the  Justices  concurring. 


(Utt  Kwo.  US) 

FraST  NAT.  BANK  OF  HAMILTON  T. 
HOFFMAN  et  al.   (No.  212S9.) 

(Supreme  Court  of  Kansas.    Feb.  9,  1918. 
Rehearing  Denied  March  15. 1918.) 

(SyUaiut  by  ihe  Court.) 

1.  Baskbuftct  «=>421(1),  433(5)  —  Lien  — 

PaTHENT— DlBCHABOS  IN  BANKBUPTCT. 

The  maker  of  notee  gave  a  chattel  mortgage 
to  secure  their  payment,  and  afterward  filed  a 
petition  in  bankruptcy.  The  holder  of  the  notes 
procured  their  allowance  as  a  claim  against  tbe 
estate  of  the  bankrupt  All  the  property  cov- 
ered by  the  chattel  mortgage,  except  certain  ex- 
empt property,  was  sold  by  the  trustee  under  an 
agreement  between  tbe  trustee,  the  bankrupt, 
and  the  holder  of  the  notes.  The  bankrupt  was 
hoally  discharged,  although  the  notes  were  not 
paid  in  full.  Held,  that  tbe  dischai^e  released 
tbe  bankrupt  from  further  payment  on  the 
notes,  and  rcloaeed  all  the  unsold  mortgaged 
property  from  the  lien  of  the  chattel  mortgage. 

2.  BAHKBtm^T  «=>428,  431  —  DiSCUABGE  — 

LiABiLirr  or  Codebtob  ob  Subett. 
A  discharge  in  bankruptcy  does  not  release 
a  codebtor  with,  or  surety  for,  the  bankrupt 
from  liability  on  a  debt,  QulesB  that  debt  has 
been  paid. 

Appeal  from  District  Coort,  Greenwood 
Coonty. 

Acti<m  by  the  Elrst  NaUcmal  Bank  of  Ham- 
ilton against  Theodore  F.  HoCbnan  and  Grace 
A  Hoffman.  Judgment  for  defendants,  and 
I^'^'itH*  appeals.  Judgment  as  to  defendant 
Grace  A.  H<^Iman  reversed,  and  judgment 
rendered  against  bw  in  favor  of  the  plaln- 
tlflL 

Howard  J.  Hodgson,  of  Eureka,  for  appel- 
lant. O.  C  Zwlcker,  of  Eureka,  for  appel- 
lees. 


MARSHALL,  J.  The  plaintiff  commenced 
this  action  to  recover  from  Theodore  F.  Hoir- 
mau  the  possession  of  two  horses  and  a  cow, 
and  to  recover  a  perscmal  Judgment  against 
Grace  A  Hoffman  for  $94.55,  the  balance  due 
on  a  promissory  note  toi  $268.75.  Judgment 
was  rendered  In  favor  of  the  defendants,  and 
the  plaintiff  appeals. 

The  defendants  were  husband  and  wlfa 
Tbey  executed  two  notes  to  tbe  plaintiff; 
one  for  $268.75,  the  other  for  $130.90.  To 
secure  the  payment  of  tbe  notes,  tbe  defend- 
ants executed  a  chattel  mortgage  on  per- 
sonal property  owned  by  Theodore  F.  Hoff- 
man, among  which  personal  property  were 
the  two  horses  and  the  cow.  Both  notes  pro- 
vided for  Interest  at  10  per  cent  per  annum 
from  November  13,  1914.  After  tbe  notes 
and  chattel  mortgage  had  been  .executed, 
Theodore  F.  Hoffman  filed  a  petition  in  bank- 
ruptcy. The  plaintiff  procured  the  allow- 
ance of  the  notes  as  a  claim  against  the 
bankrupt  The  property  which  belonged  to 
the  bankrupt  estate  was  advertised  for  sale, 
but  the  trustee  was  directed  by  the  referee 
In  bankruptcy  not  to  sell  any  exempt  projH 
erty.  All  tbe  personal  pnverty  owned 
Theodore  F.  H<^bnan.  Including  tbat  which 
was  exempt,  was  covered  by  tbe  chatty 
mortgage  held  by  the  plaintiff.  On  the  day 
that  the  property?  was  advertised  for  sale,  the 
plaintiff,  the  defendant  Theodore  F.  Hoffman, 
and  the  trustee  in  bankruptcy  entered  into  a 
contract  which  provided  that  the  trustee 
should  sell  enough  of  the  property  to  pay 
the  full  amount  of  tbe  plaintiff's  claim  and 
tbe  costs.  Property  was  then  sold  from 
which  $408  was  realized.  The  two  horses 
and  the  cow  involved  in  this  action  were  not 
sold ;  tliey  were  claimed  by  Theodore  F. 
Hoffman  as  exempt  from  sale  tmder  execu- 
tion. The  proceeds  of  the  sale  were  reported 
by  the  trustee  In  the  bankruptcy  proceeding, 
were  turned  Into  that  proceeding,  and  were 
paid  out  in  that  proceeding.  The  expenses 
were  about  $160.  The  plaintiff  teceiTed  $307 
part  payment  on  its  claim. 

Theodore  F.  Hoffman  was  finally  discharg- 
ed by  the  following  Judgment  entered  by  the 
United  States  District  Court: 

"Whereas,  T,  F.  Hoffman,  of  Neal,  Kansas, 
in  said  district  has  been  duly  adjudged  a  bank- 
rupt, under  tbe  act  of  Congress  relating  to  bank- 
ruptcy, and  appears  to  have  conformedto  all  the 
requirements  of  tbe  law  in  that  behalf,  it  is 
therefore  ordered  by  the  court  that  said  T.  F. 
Hoffman  be  discharged  from  all  debts  end  claims 
which  are  made  probable  by  said  act  against 
his  estate,  and  which  existed  on  the  4th  day  of 
May,  A.  f>.  1914,  on  which  day  the  petition  for 
adjudication  was  filed  by  him  excepting  such 
debts  as  are  by  law  excepted  from  the  opera- 
tion of  a  discharge  in  i>ankruptcy." 

The  plaintiff  received  no  notice  of  tbe  hear- 
ing of  the  application  for  a  "final  discharge. 
The  defendants  set  up  tbe  judgment  of  dis- 
ctiar^e  as  a  bar  to  the  present  action.  The 
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Judgment  of  the  trial  court  in  the  present  ac- 
tion contains  the  following: 

"That  tbe  said  matter  has  be«n  settled  in  the 
United  States  court  at  Ft.  Scott,  Kan.,  in  a 
proceeding  in  bankruptcy,  heretofore  had,  prior 
to  the  bnoeing  of  this  action,  wherein  tbe  said 
bank,  the  plaintitF  herein,  Sled  its  claim  in  that 
court  against  the  defendant  and  received  full 
and  complete  satisfaction  thereon,  and  that  the 
same  was  paid  b;  the  proceedings  in  bankrupt- 
cy, in  case  No.  755  on  file  in  the  District  Court 
of  the  United  States,  Third  Division  of  Kan- 
sas, and  that  the  defendant  received  his  final 
receipt  or  discharge  from  that  court  No.  755, 
and  that  the  court  finds  from  the  evidence  here- 
in adduced  that  the  plaintiff  sold  about  $465 
worth  of  tbe  defendant's  properly  under  the 
chattel  mortgage  sued  upon  In  this  action, 
through  the  trustee  and  receiver  in  bankruptcy, 
to  satisfy  their  claim  of  $400.35  and  interest, 
rctaiuing  tbe  balance  for  th^r  expenses  nnder 
said  chattel  mortgage." 

[1]  1.  What  Is  the  effect  of  the  judgment 
of  discharge  In  the  bankruptcy  proceeding? 
The  answer  to  this  question  is  fonnd  In  the 
federal  statute,  which  reads: 

"A  discharge  in  bankruptcy  shall  release  a 
bankrupt  from  all  of  his  provable  debts."  30 
\h  S.  Stat,  at  Large,  p.  550,  c.  641,  |  17  (U.  S. 
Comp.  St  1910,  %  9601). 

In  Audubon  v.  Shufeldt,  181  U.  S.  575,  577, 
21  Sup.  CL  735,  736  (45  L.  Ed.  1009),  the 
court  said; 

"The  Bankrupt  Act  of  18»8  provides  in  sec- 
tion 1  [IJ.  S.  Comp.  St.  1910,  8  9585]  that  a 
'discbarge'  means  'the  release  of  a  bankrupt 
from  uU  his  debts  which  are  provable  in  twok- 
ruptcy,  except  such  as  are  excepted  by  this 
act* 

The  plaintiff  procured  the  allowance  of  Its 
claim  against  the  bankrupt,  and  aubmitted  to 
the  United  States  District  Court  Its  right  to 
recover  on  the  notes  and  Its  right  to  the  pos- 
session of  the  property  nnder  the  chattel 
mortgage.  That  court  allowed  the  dalm,  ac- 
cepted and  approved  the  report  of  the  trus- 
tee in  bankruptcy,  directed  the  dlq^ositicm 
of  the  proceeds  arlsli^  from  the  sale,  and  fi- 
nally discharged  the  bankrupt  The  plaintiff 
agreed  that  the  trustee  in  bankruptcy  should 
,jell  ^ongh  of  the  mortgaged  property  to  pay 
tbe  plaintlETs  claim  and  the  expenses  of  the 
uankruptcy  proceeding.  The  proceeds  of  the 
sale  were  turned  into  the  court  and  disburs- 
ed by  the  order  of  the  court  If  that  was 
not  done  properly,  the  place  to  make  the  cor- 
rection was  in  tile  bankruptcy  proceeding. 
It  may  be  that  the  discharge  In  bankruptcy 
was  irregolarly  procnred,  but  It  Is  binding 
on  the  plaintiff.  Tbe  plaintiff  cannot  ques- 
tion that  discharge  in  this  court.  Branden- 
burg on  Bankruptcy,  |  U^;  7  C.  J.  417;  3 
B.  C.  L.  314. 

So  far  as  defendant  Theodore  F.  Hoffman 
is  concerned,  the  plaintiff  cannot  look  to  him 
for  any  further  payment  on  either  of  the 
notes.  The  property  mortgaged  was  owned 
by  Theodore  F.  Hoffman,  and  his  discharge 
released  the  property  covered  by  the  chattel 
mortgage  from  any  lien  that  the  plaintiff  had 
to  secure  tbe  payment  of  the  notes.  TbB 


Judgment  denying  the  plaintiff  the  possesdon 
of  the  horses  and  tbe  cow  Is  affirmed. 

[2]  2.  There  remains  for  dlscussloo  the  li- 
ability of  Grace  A.  Hoffman.  She  was  not 
a  party  to  the  bankruptcy  proceeding.  She 
is  not  bound  by  the  Judgment  rendered  In 
that  proceeding ;  neither  Is  the  plaintiff 
bound  by  that  Judgment  so  far  as  defendant 
Grace  A.  Hoffman  is  concerned.  The  federal 
statute  reads: 

"The  liability  of  a  person  who  is  a  codebtor 
with,  or  guarantor  or  in  any  manner  a  surety 
for,  a  bankrupt  shall  not  be  altered  by  the  dis- 
charge of  such  bankrupt."  30  U.  S.  Stat  at 
Large,  p.  550,  J  16.  C-  541  (U.  S.  Comp.  St 
1916,  S  9600). 

,  See,  also,  Brandenburg  on  Bankruptcy  (4th 
Ed.)  S§  1223,  1539-1543  ;  7  C.  J.  409  ;  3  R, 
C.  L.  341 ;  Fallor  v.  Wehe,  98  Kan.  325,  158 
Pac.  74. 

The  trial  court  did  not  specifically  find 
that  both  the  notes  had  been  paid.  The 
court  construed  the  discharge  In  bankruptcy 
to  be  a  cancellation  of  the  debt  as  to  both 
tbe  defendants.  That  construction  was  er- 
roneous. The  debt  was  discharged  as  to  de- 
fendant Grace  A.  Hoffman  so  far  only  as  the 
debt  had  been  paid.  It  appears  from  the 
evidence  abstracted  that  $93.55  of  the  note 
sued  on  has  not  been  paid. 

The  Judgment  as  to  Grace  A.  Hoffman  is 
reversed,  and  Judgment  Is  rendered  against 
her  in  favor  of  the  plaintiff  for  $123.16  tprln- 
dpnl  $03.55  and  interest  $29.61),  and  for  one- 
half  of  the  costs.    All  the  Justices  concurring. 


a02  Kaa.  297) 

CHILLETTI  t.  MlSSOUni,  K.  &  T.  RT.  OO. 

(No.  21235.) 
(Supreme  Court  of  Kansas.    Jan.  12,  191S. 
Rehearing  Denied  March  ^,  1918.) 

(Syllahua  by  the  Court.) 

COBPOBATIONS  €=>507(7)  —  PBOCBSS  —  SeBVICE 

ON  Station  AoENr--STATUTB. 
Where  a  railway  corporation  has  been  plac- 
ed in  the  bands  of  a  receiver  under  an  order  di- 
recting him  to  take  into  his  possession  and  con- 
trol aU  tbe  assets  and  property  of  tbe  corporation 
and  to  operate  the  rauway,  service  of  summons, 
in  an  action  against  the  railway  corporation, 
upon  a  station  agent  who  is  in  the  employ  of 
the  receiver,  and  bad  formerly  occupied  the 
same  position  for  the  corporation,  is  not  good 
service  as  to  the  corporation. 

Appeal  from  District  Court,  Cherokee 

County. 

Action  by  Michael  Cbllletti  against  the 
Missouri,  Kansas  &  Texas  Railway  Com- 
pany. Prom  an  order  sustaining  a  motion 
to  set  aside  the  service  of  summons,  plain- 
tiff appeals.  Affirmed. 

Charles  Stephens,  of  Columbus,  for  appel- 
lant James  W.  Reld  and  W.  W.  Brown, 
both  of  Parsons,  and  Al  F.  Williams,  of  Co- 
lumbus, for  appellee. 

PORTER,  J.  The  trial  court  sustained  a 
motion  to  set  aside  the  service  of  summons, 
and  the  plaintiff  appeals. 


4s»For  other  eases  see  sam*  topic  and  KEY-NUUBEiR  In  all  Kejr-Numbowl  DIcssts  and  IndexM 


Digitized 


Google 


OHILLBTTI      MISSOURI.  K.  A  T.  BT.  CO.  16 


Kan.) 

The  aetlqn  wu  brongbt  October  4,  1915, 
to  recover  agalast  tbe  railway  company  for 
iojartes  allied  to  bare  occurred  several 
years  prior  thereto^  In  September,  1915,  by 
an  order  of  tlie  f^ral  court  a  receiver  was 
aMwinted  fi>r  the  railway  company,  and  all 
the  property  and  assets  of  the  corporation  of 
eveiT  Und  and  nature  and  wherever  sltuatr 
•d  or  found,  was  by  the  order  ot  the  court 
taken  out  of  its  hands  and  turned  over  to 
the  receiver,  who  was  ordered  to  <^»erate  the 
same. 

The  summons  was  served  upon  E.  B.  Lane 
and  the  retorn  recites  that: 

"The  said  E.  R.  Lane  being  the  geQeral  sta- 
tioD  agent  and  representative  of  said  defendants 
and  each  of  them  in  said  capacity,  the  presi- 
dent, vice  president,  treasurer,  secretary,  chair- 
man of  the  board  of  directors,  or  other  chief 
•fficos  not  found  in  my  county  and  tbe  said 
defendants,  or  either  of  them,  not  having  des- 
igaated  any  person  or  officer  upon  wbicb  service 
•t  process  could  be  made  under  the  provision  of 
the  statute." 

Section  72  of  tbe  Code  (Gen.  Stat  1915,  8 
6963)  which  provides  for  the  manner  of  serv* 
ice  of  Bummons  on  a  railroad  corporation, 
reads: 

"Soch  process  may  be  served  on  any  local 
superintendent  of  repairs,  freight  agent,  agent  to 
sell  tickets  or  station  keeper  of  such  company  or 
corporation  in  such  county,  or  euA  process  may 
be  8er\-ed  by  leaving  a  copy  thereof  at  any  de- 
pot or  station  of  such  company  or  corporation 
in  such  connty,  with  some  person  In  charge 
thereof  and  in  the  employ  of  such  company  or 
corporation,  and  such  service  shall  be  hdd  and 
denned  complete  and  effectuaL" 

It  Is  the  oontmtlon  of  plaintiff  that  tbe 
testimony  taken  on  the  heartng  of  the  mo- 
tlni  conclnslvely  establishes  that  B.  R.  Lane, 
at  the  time  the  summons  was  served,  was 
the  station  agent  of  tbe  defendant  He  tes- 
tified in  substance  that  the  duties  perform- 
ed by  bim  In  the  office  and  at  the  station 
had  been  the  same  during  the  last  five  years, 
and  that  after  the  appointment  of  the  re- 
ceiver he  had  performed  certain  services  for 
ttie  railway  conqiany  which  consisted  of 
looking  after  a  number  of  C(Alectlons  for 
services  rendered  by  the  railway  company 
pxevlous  to  tbe  sKiolntnient  of  the  receiver; 
that  be  bad  never  bem  disdiarged  by  the 
railway  company,  except  as  he  was  notifled 
by  a  drcular  letter  sent  to  all  the  employes 
at  Qie  time  the  recover  was  appointed. 
There  Is  a  atlpulatioii  that  aft^  the  receiv- 
ership the  name  of  the  Missouri,  Kansas  & 
Texas  Railway  Ckimpany  remained  uncancel- 
ed mi  all  8tati<Miery  and  forms  of  printed 
blanks  Just  as  It  had  been  previous  to  the 
appointment  of  the  receiver. 

nie  findings  of  the  court  are  that  tbe  re- 
ceiver took  diarge  of  the  property  about 
September  26,  1915,  and  that  E.  R.  Lane  pro- 
ceeded to  took  after  tbe  business  under  the 
onployment  of  the  receiver,  otherwise  per- 
forming practically  the  same  duties  as  those 
he  had  been  performing  In  the  past;  that 
other  than  by  circular  letter  to  all  the  em- 
ployes notifying  them  of  the  receivership  he 


had  not  been  formally  discharged  by  the 
company ;  and  that  in  tbe  first  two  or  three 
months  follon^ng  the  recdversbip  be  «d- 
lected  a  number  of  small  items  of  freight 
and  remitted  them  to  the  railway  company 
as  he  was  directed  to  do  as  general  ^Ight 
and  tidiet  agent  at  Columbus;  and  that  be 
was  receipted  for  the  same  by  the  railway 
company  and  not  by  the  receiver. 

In  our  opinion  tbe  order  setting  aside  the 
service  must  be  affirmed.  Whatever  duties 
the  station  agent  performed  after  Uie  ap- 
polntmoit  of  the  receive,  be  performed  as 
agoit  of  tbe  recover.  Under  tbe  terms  of  the 
order  appointing  the  receive,  the  station 
agent  was  not  in  a  position  where,  in  the 
conduct  of  the  same  business,  he  could  serve 
two  masters.  All  the  property  and  assets 
of  the  defendant  company  were  taken  out  of 
Ite  control  and  placed  In  the  bands  of  the 
receiver  to  control  and  <q>erate.  If  all  the 
former  employCs  of  tbe  railway  company 
continued  to  be  the  agento  of  the  company 
until  they  could  be  Individually  notified  of 
their  discharge  and  re-employment  by  the  re- 
ceiver, an  Intolerable  situation  would  arise 
not  contemplated  by  the  order  of  tbe  court, 
and  one  which  would  benefit  neither  the  pub- 
lic nor  the  property.  No  formal  discharge 
by  the  railway  company  of  its  former  em- 
ployes was  required  In  order  to  sever  the  re- 
lation of  employer  and  employe.  Tliat  re- 
sulted Immediately  on  the  making  of  the  or  - 
der  appointing  the  receiver.  The  railway 
corporation  was  not  dissolved  by  the  ap- 
pointment; it  still  exists  as  a  legal  enti^. 
and  it  may  have  asenta  for  certain  purposes; 
but  no  person  In  tbe  employ  of  the  receiver 
in  operating  the  railway  or  In  handling  any 
of  the  assets  or  property  of  the  railway  com- 
pany, can  be  regarded  as  the  agent  of  the 
company,  nierely  because  of  the  duties  per- 
formed by  him.  Whatever  any  servant, 
agent,  or  employe  does  in  connection  with 
the  operation  or  control  of  any  of  the  assets 
or  property  of  the  railway  company  is  per- 
formed as  agent  of  tbe  receiver  and  not  of 
the  company. 

The  fact  that  the  name  of  the  railway  com- 
pany remained  on  the  blanks  used  by  the  re- 
ceiver in  the  conduct  of  the  business  Is  of  no 
probative  force  any  more  than  the  fact  that 
the  name  on  the  cars  and  engines  of  the 
company  was  not  changed.  In  Railway  Co. 
T.  SEplth,  59  Kan.  80,  52  Pae.  102,  the  ques- 
tion arose  over  the  admissibility  of  testimony 
to  the  effect  that  tbe  engine  causing  the  in- 
jury was  a  Union  Pacific  engine,  and  that  the 
employes  were  employes  of  the  Union  Padflc, 
and  It  was  said  in  the  opinion: 

"In  speaking  of  a  railroad  in  the  bands  of 
receivers,  it  is  usually  designated  by  the  name 
of  the  road,  or  of  the  corporation  owning  it, 
rather  than  that  of  the  receivers.  No  confusion 
ordinarily  arises,  and  there  is  none  in  this  case. 
Proof  that  the  property  was  Union  Pacific  prop- 
erty was  competent  evidence  against  the  receiv- 
ers, whose  duty  It  was  to  have  charge  of  the 
property.   Proof  diat  tbe  employes  were  Union 
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PaciGe  emploT^s  was  good  proof  tiiat  they  were 
employes  of  the  receivers,  when  the  fact  became 
clearly  established  that  the  receivers  bad  entire 
and  exclusive  control  of  all  the  properties  of  the 
company  and  of  the  transaction  of  aU  its  boai- 
ness."  59  Kan.  85.  S2  Pac.  104.  . 

In  Railway  Ca  v.  Bricfcer,  65  Kan.  321, 
69  Pac.  328,  the  question  Involved  was  wheth- 
er or  not  an  employe  of  the  recover  was  also 
an  employe  of  the  corporation,  the  principal 
contention  being  that  the  corporation  was  not 
liable  for  aa  Injury  occasioned  by  the  negli- 
gence of  the  employes  of  the  recover.  It  was 
said  in  the  opinion: 

"The  principle  of  respondeat  aaperfor  has  no 
application.  The  receivers  were  the  officers  of 
the  court  and  not  the  agents  of  the  corporation, 
and  the  corporation  is  not,  therefore,  liable  for 
the  acts  of  the  receivers  or  tbe  acts  of  th^  em- 
plor^s."   65  Kan.  326.  69  Pac.  330. 

Because  the  corporation  could  only  be  lia- 
ble In  consequence  of  some  negligence  of  its 
own  agents  or  employes,  it  was  held  that 
the  company  was  not  liable.  It  was  said  in 
the  opinion: 

"The  plaintiff,  when  injured^  was  not  an  em- 
ploye of  the  corpQration  and  bis  injuries  are  not 
tbe  result  of  the  negligent  act  of  any  agent  of 
the  corporation  or  of  tbe  mismanagement  of  any 
engineer  or  employ^  of  the  corporation."  65 
Kan.  327,  6»  Pac.  330. 

The  same  question  involved  here  has  arisen 
In  a  number  of  cases.  The  decisions,  how- 
ever, are  controlled  by  statutes,  some  of 
which  differ  from  our  provision  as  to  tbe 
manner  of  service  upon  a  railway  company. 
A  case  directly  In  point  Is  Cain  v.  Seaboard 
Air  Line  Railway,  7  Ga.  App.  461,  67  S.  B. 
127.   It  was  there  held  that: 

"Service  of  a  suit  against  a  corporation  in  tbe 
hands  of  a  receiver,  by  serving  an  agent  of  tbe 
receiver,  which  agent  had  formerly  occupied  the 
seme  position  for  the  corporation,  Is  not  good 
service  as  to  the  corporation  (a)  because,  la  or- 
der for  service  upon  a  corimration  to  he  effec- 
tive hy  reason  of  service  upon  an  agent,  the 
agent  must  at  the  time  of  service  be  in  fact  tbe 
agent  of  the  corporation;  and  (b)  because  when 
a  corjwration  Is  in  the  hands  of  a  receiver  who 
is  conducting  its  business,  tbe  agents  and  em- 

gloy^s  are  no  longer  those  of  the  corporation, 
ut  are  the  agents  of  the  receiver.  Cherry  v. 
N.  &  S.  Railroad  Co.,  69  Ga.  446;  Henderson 
T.  Walker,  66  Ga.  481 ;  Ocean  Steamship  Co. 
T.  wader  &  Co.,  107  Ga.  220  [33  S.  E.  179]." 

It  Is  argued  that  the  court  committed  er- 
ror In  Ignoring  certain  presnmptlon&  It  is 

said  In  the  briefs: 

"That  It  is  tbe  legal  duty  of  a  sheriff,  in  serv- 
ing papers,  to  make  due  inquiry  as  to  the  iden- 
tity of  the  person  on  whom  such  papers  are 
served,  and  in  all  cases,  until  the  contrary  is 
shown  by  a  clear  preponderance  of  the  evidence, 
the  presumption  is  that  such  officer  has  perform- 
ed his  duty  and  his  return  speaks  the  truth." 

The  sheriff  made  due  Inquiry  as  to  the 
identity  of  tbe  person  on  whom  he  served  the 
papers,  and  there  Is  no  question  as  to  the  cor- 
rectness of  the  return  in  tbls  respect.  He 
did,  in  fact,  serve  the  papers  m  E.  R.  Lane 
who  was  the  station  agent;  but  when  tbe  or- 
der of  the  court  appointing  the  receiver  was 
Introduced  In  evidence  It  was  shown  that 


tbe  sheriff  was  mistaken  In  stating  Oiat  Lane 
was  the  agent  of  the  railway  company. 

It  is  seriously  contoided  that,  becanse  the 
court  reserved  the  T\&it  to  mo^fy  the  order 
and  to  enlai^  or  diminish  the  duties  of  the 
receiver.  It  devolved  on  the  defendant  to  show 
that  some  other  order  had  not  beoi  made  In 
the  meantime  anthwlBtng  the  railway  com- 
pany to  operate  or  control  its  prapactj.  The 
presumption,  however,  is  that  tbe  order  con- 
tinued In  force  and  elEect  until  the  cwtrarr 
Is  showa  Again,  It  is  said  that: 

"There  Is  no  evidence,  properly  admitted, 
even  tending  to  overturn  the  presumption  that 
the  receiver  acted  wittiin  bia  authori^  when  he 
permitted  the  railway  company,  throudi  its 
agent.  Lane,  to  remain^*  at  the  station  and  "col- 
lect for  it  outstanding  accounts,"  etc 

Tbe  contention  begs  the  qnestlon  by  a88Quip< 
Ing  that  Lane  was  the  agent  of  the  railway 
company. 

The  Judgment  Is  affirmed.  AU  the  Juadcei 
concurring. 


HODGES  T.  BLTTHE.    (No.  8417,) 
(Supreme  Court  of  Oklahoma.   Feb.  12,  191S.> 

(SvlUibus  by  the  Court,) 

Saxes  «=s>374,  381(1)— Bbbach  of  GonraACT 
— RioHT  or  Action— SlEASUBE  (»■  Dauages. 
Where  goods  are  purchased  upon  an  agree- 
ment to  give  promiflsory  notes  for  a  portion  of 
the  purchase  price,  payable  at  stipulated  future 
times,  on  the  refusal  of  tbe  purchaser  to  execute 
and  deliver  such  notes  after  the  goods  have  been 
received  by  him,  the  seller  may,  without  await- 
ing the  expiration  of  the  credit,  maintain  an 
action  for  the  breach  of  the  agreement,  and  ttie 
measore  of  his  recovery  will  be  the  agreed  pur- 
chase price  of  sndi  gooda. 

Commissioners*  Opinl<Mi,  Division  No.  3. 
Error  from  County  Court,  Tulsa  County ;  J. 
W.  Woodford,  Judge. 

Action  by  J.  B.  Blythe  against  J.  F.  Hodg- 
es. From  a  judgment  for  plaintiff  in  the 
county  court,  on  appeal  from  a  Judgment 
for  plaintiff  In  a  justice's  court,  defendant 
brings  error.  AfHrmed. 

Jno.  P.  Kerrigan,  of  Tulsa,  for  plaintiff  In 
error.  R.  E.  Beiger,  of  Tulsa,  for  defendant 
In  error. 

BLEAKMOREi  C.  This  action  was  com- 
menced by  J.  E.  Blythe  as  plaintiff,  against 
J.  F.  Hodges,  defendant.  In  the  Justice  court 
In  Tulsa  county,  to  recover  $157.75,  balance 
on  tbe  purchase  price  of  an  automobile  al- 
leged to  be  due  and  owing  by  defendant  to' 
plalntllf.  Upon  trial  there  was  Judgment  for 
plaintiff  and  defMidant  appealed  to  the  coun- 
ty court  of  said  county,  where  a  like  Judg- 
ment was  rendered,  aad  defendant  has 
brought  the  cause  here  for  review. 

Upon  trial  plaintiff  testified  to  a  contract, 
by  the  terms  of  which  he  sold  to  defendant 
a  certain  automobile  for  tbe  sum  of  $250,  to 
I>e  paid  as  follows:  $25  cash  at  the  time  of 
tbe  making  of  tbe  contract,  and  $75  upon  de- 
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Urery  of  tbe  automobile,  and  S150  payable 
In  30,  00,  and  90  days  after  sucb  delivery,  to 
be  evidenced  by  three  protnlSBory  notes  tv 
be  executed  and  delivered  by  defendant  to 
Um ;  that  pursuant  to  such  contract  he  de- 
livered the  automobile  to  defendant,  wlio 
Itfild  $100  of  the  purchase  price  there<tf,  and 
promised  to  execute  said  notes,  hut  faileu 
and  subsequently  refused  so  to  do. 
Defendant  testified  as  follows: 

"Q.  Mr.  Hodges,  state  to  the  jury  the  dr- 
eomstaoces  of  yonr  agreement  In  the  porchaee 
of  this  car.  A.  Well,  Mr.  Barr  took  me  down 
there  to  Mr.  Blythe.  and  I  wanted  to  buy  a 
car,  and  at  that  time  didn't  have  money  enoueh 
to  pay  for  all  of  it,  and  I  bought  a  car  partly 
cash  and  partly  on  nayments/  and  bought  this 
car,  and  it  was  in  very  bad  condition,  with  the 
agreement  he  was  to  put  it  in  first-class  condL- 
tion.  We  specified  what  was  to  be  done  to  it, 
and  whOe  I  was  still  there  with  him  I  gave  him 
a  diecfc  for  $25  on  the  car.  subject  to  approval. 
Q.  What  about  the  payments?  A.  I  was  to  pay 
him,  on  delivery  of  the  car  $75  more;  on  ap- 
proval of  the  car  I  was  to  give  him  three  notes, 
ISO  eadi,  and  either  to  give  him  a  separate 
note  for  $15  to  cover  tbe  $266,  or  pay  him  cash." 

•  The  sole  contention  of  plaintiff  In  error  Is 
that  tbe  action  was  prematurely  commenced. 
In  our  opinion,  this  contention  Is  not  ten- 
able. While  the  general  rule  seeming  to  be 
that,  where  goods  are  sold,  to  be  [Mid  tor  by 
a  note  doe  and  payable  at  a  future  time  and 
•tbe  note  la  not  given,  the  seller  cannot  re- 
cover in  assumpsit  on  the  general  count  for 
fDoda  sold  and  d^vered  until  the  credit 
baa  expired,  yet  it  la  almost  universally  held 
that  be  may  ImmediateJy  proceed  tor  a 
breadi  of  tbe  special  agreement  to  give  the 
note.  In  this  Jarlsdiotiont  however,  where 
but  one  form  of  action  la  recognized,  if  tbe 
facts  pleaded  uid  proved  established  that  a 
party  Is  entitled  to  relief  in  any  form  (wheth- 
er as  in  tbe  Instant  case,  for  the  purchase 
price  of  gooda  sold,  or.  nominally  for  dahn- 
ages  for  breach  of  a  special  contract),  it 
would  seem  that  he  may  obtain  sucb  relief 
in  tbe  only  action  known  to  tbe  Code.  !rbe 
evidence  bere  clearly  shows  a  refusal  of 
defendant  to  uecnte  die  notes  as  he  bad 
agreed  for  tbe  pnrduue  price  of  the  automo- 
bile, which  under  the  authorities,  immediate- 
ly gave  rise  to  Uie  very  cause  of  actl<Hi  upon 
wbicb  recovezT  was  liad.  In  Stephenson  v. 
Repp,  47  Ohio  St'  551,  25  N.  B.  803.  10  L. 
R.  A.  620,  it  is  held: 

"Where  goods  are  parchased  upon  an  agree- 
ment to  give  a  promissory  note  for  tbe  price, 
paj-able  in  one  year  with  interest,  on  a  refusal 
of  tbe  purchaser  to  make  and  deliver  the  note 
after  the  goods  have  been  delivered,  the  vendor 
may,  without  waiting  for  the  expiration  of  the 
credit,  maintain  an  action  at  once  for  the  breach 
of  the  agreement,  and  the  measure  of  damages 
will  be  the  price  of  the  goods  sold  and  delivered." 

In  the  body  of  the  opinion  It  Is  said: 
"The  plaintiff  in  error  claims  that  the  peti- 
tion below  does  not  state  facts  suffidmt  to  con- 
Btitute  a  cause  of  action,  for  the  reason  that  the 
time  of  the  credit  on  which  the  goods  had  been 
sold  and  delivered  hud  not  expired  at  the  hriug- 
ing  of  the  action,  and  that  he  was  not.  there- 
fore so  Indebted  to  the  plaintiff  as  that  an  ac- 


tion could  be  maintained  for  the  price  of  the 
property  sold  and  delivered.  It  will  be  (Anceded 
that  under  the  common-law  system  of  procedure 
a  general  assumpsit  for  goods  sold  and  delivered 
could  not  have  been  mamtained  upon  the  facts 
stated  in  tbe  petition— the  time  of  the  credit 
not  having  expired,  there  would  have  been  no 
ground  for  averring  an  implied  assumpsit.  But 
this  is  not  material  under  our  system,  where  no 
particular  form  of  action  is  recognised,  and  the 
plaintiff  Is  entitled  to  recover,  if  it  appears 
from  the  facts  stated  In  his  petition  that  he  is 
entitled  to  any  relief.  •  •  •  The  law  ap- 
plicable to  the  case  is  well  stated  by  Brown,  J., 
m  Manna  v.  Mills,  21  Wend.  90  [34  Am.  Dec. 
216] ;  'WhMi  goods  are  sold  to  be  paid  for  by  a 
note  or  bill  payable  at  a  future  day,  and  the 
note  or  bill  is  not  given,  the  vendor  cannot 
maintain  assumpsit  on  the  general  count  for 
goods  sold  and  delivered,  until  the  credit  has 
expired;  but  he  can  sue  immediately  for  a 
breach  of  the  spepial  i^reement.  Mass  en  v. 
Price,  4  East,  147;  Dutton  v.  Solomonson,  3 
Bob.  &  P.  r>S2:  Hoskins  v.  Duperoy.  0  East, 
498;  Hutchinson  v.  Keid,  3  Campb.  329.  In 
sucb  au  action  he  will  be  entitled  to  recover  as 
damages  the  whole  value  of  the  goods,  unless, 
perhaps,  there  should  be  a  rebate  of  interest 
during  the  stipulated  credit  The  cases  referred 
to  by  the  counsel  for  the  plaintiff  in  error  give 
no  countenance  to  the  argument  in  favor  of  a 
different  rule  of  damages.  The  right  of  action 
Is  as  perfect  on  a  neglect  or  refusal  to  give  the 
note  or  bill  as  it  can  be  after  the  credit  has  ex- 
pired. The  only  difference  between  suing  at  one 
time  or  tbe  other  relates  to  the  form  of  the  rem- 
edy; In  the  one  case  the  plaintiff  must  declare 
specifically,  in  the  other  he  mny  dedare  general- 
ly. The  remedy  itself  is  the  same  in  both  cases. 
The  damages  are  the  price  of  tbe  goods.  Tbe 
party  cannot  have  two  actions  for  one  breach 
of  a  single  contract:  and  the  contract  is  no 
more  broken  after  the  credit  expires  than  it 
was  the  moment  the  note  or  bill  was  wroogfully 
withheld." 

See,  also,  Kelly  v.  Pierce.  16  N.  D.  2S4, 112 
N.  W.  895,  12  L.  B.  A.  (N.  S.)  180. 

Tbe  Judgment  of  the  trial  court  should  be 
affirmed. 

PER  CURIAM.   Adopted  in  wbol& 


(67  oki.  m) 
ROCK  ISLAND  COAT.  RnNING  CO.  t. 
TOLEIKIS.   (No.  8124.) 
(Supreme  Court  of  Oklahoma.   Feb.  12,  1918.) 

(St/llahua  hy  the  Court.} 

1.  Trial  «s3260(1)— Requested  Instbuction 

•-^IVEN  iHBTBUonON. 

When  an  instruction  la  given  whlc^  fairly 
contains  the  substance  of  an  Instruction  refus- 
ed, the  refusal  of  such  instructiw  does  not  con- 
stitute reversible  error. 

2.  Masteb  and  SsBTAirr  «s»291(4)  —  Tbxal 
<S='260(1)  —  Action  vob  Injubt  —  Instbdc- 

TIONS. 

Instructions  given  examined,  and  held  to 
correctly  state  the  law  applicable  to  the  issues 
joined  by  the  pleadings  and  tiie  evidence  in  a 
fair  and  impartial  manner.  Eetd,  further,  that 
in  these  circumstances,  it  is  not  error  to  refuse 
to  restate  the  law  of  the  case  in  the  more  ampli- 
fied form  requested  by  one  of  the  parties. 
S.  Setting  Aside  Judohbnt— Obaht'ot  Nkw 
Trial— Statute. 

Section  6005,  Rev.  Laws  1010,  provides : 
"No  judgment  shall  be  set  aside  or  new  trial 
granted  by  any  appellate  court  of  this  state 
in  any  case,  dvll  or  criminal,  on  the  ground  of 


»Fot  otlwr  eases  sat  same  topic  and  KBT-NUHBBR  In  all  Key-Numbered  Digests  and  IndsxM 
171  P.— 2 


Digitized  by 


Google 


18 


m  PACIFIC 


REPORTEB 


(OkL 


mifldirectiOD  of  tbe  lar^  or  the,  improper  admiB- 
eion  or"  rejection  of  evidence,  or  as  to  error  in 
any  matter  of  pleading  or  procedure,  unless,  in 
the  opinion  of  the  court  to  which  application 
is  made,  after  as  ezamiBation  of  the  entire  rec- 
ord, it  appears  that  the  error  complained  of  hag 
probably  resulted  in  a  miscarriage  of  justice, 
or  constitutes  a  substantial  violatioD  of  ■  con- 
stitutional or  statutory  right" 
4.  Appeal  and  Ebbob  ^»1026— Tbux  Eh- 
bobs^New  Tbial. 
After  an  examination  of  the  entire  record, 
we  are  unable  to  ens  that  it  appears  that  the 
errors  complained  ol  ..uve  probably  resulted  in 
a  miscarriage  of  justloe,  or  constitute  a  sub- 
stantial viuiation  ot  any  constitutioDal  or  statu- 
tory right 

Error  from  District  Court,  Pittsburg  Cbim- 
ty;  R.  W.  Htggins,  Judge. 

Action  by  Joe  Tolelkis  against  the  Rock 
Island  Coal  Mining  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Al- 
flrmed. 

W.  H.  Moore  and  C.  O.  Blake,  both  of  El 
Reno,  and  Wright  &  Boyd,  of  McAlester,  for 
plaintiff  Id  error.  Amote  &  AndersoD,  ot 
McAlester,  for  defendant  In  error. 

KANE.  J.  This  was  an  action  tor  dam- 
ages for  personal  Injuries,  ctimmenced  by  the 
defendant  In  error,  plaintiff  l)elow,  against 
the  plaintiff  in  error,  defendant  below.  Up- 
on trial  to  a  jury  there  was  a  verdict  for  the 
plaintiff,  upon  which  judgment  was  duly  en- 
tered, to  reverse  which  this  proceeding  In  er- 
ror was  coniiiien'ced.  Hereafter,  for  conven- 
i&ice,  the  parties  will  be  designated  "plain- 
tiff" and  "defendant,"  respectively,  as  they 
appeared  in  the  trial  court. 

At  the  time  of  the  injury  the  defendant 
was  operating  a  coal  mine,  and  the  plaintiff 
was  in  its  employ  as  a  miner.  The  petition 
alleges  Id  substance  that  at  the  time  of  his 
injury  the  plaintiff  was  working  at  the  face 
of  the  thirteenth  east  air  course  of  said  mine, 
engaged  in  driving  and  advancing  said  air 
course,  and  In  mining  coal  therefrom.  The 
primary  act  of  negligence  complained  of  was 
that  the  defendant.  In  violation  of  the  re- 
qulronenta  of  the  statute,  failed  to  keep  a 
sufficient  current  of  fresh  air  at  plaintiff's 
working  place  to  dilute  and  render  harmless 
the  dangerous  and  explosive  gases,  or  to  re- 
move said  gases,  and  that  In  consequence  of 
said  violation  of  the  statute  the  Injuries  com- 
plained of  were  caused  by  an  explosion  of 
accumulated  gases  In  the  working  place  of 
said  plaintiff.  The  theory  of  the  defendant 
is  stated  by  counsel  in  their  brief  as  fol- 
lows: 

"It  was  the  theory  of  the  defendant  that  the 
'cracking  shots'  exploded  the  night  before  had 
so  cracked  and  opened  the  coal  that  small  pock- 
ets of  gas  had  been  disturbed  and,  as  the  result 
of  the  shot,  or  the  operations  of  the  plaintifC 
with  his  pick,  this  gas  was  allowed  to  'bleed' 
into  the  cutting  which  plaintiff  was  making." 

In  other  words,  it  Is  contended  that  the 
defendant  furnished  the  plaintiff  a  safe  place 
to  work  in  accordance  with  the  provisions  of 


the  statute,  but  the  pla(^'became  nnsafe  dur- 
ing the  progress  of  the  work,  because  the 
plaintiff,  while  working  as  stated,  uncovered 
the  small  quantitUs  of  gas  which  naturally 
accumulate  during  the  progress  of  such  work, 
and  permitted  the  same  to  "bleed"  into  the 
working  place  wttbout  making  the  Inspection 
for  gag  with  a  safety  lamp  that  it  was  his 
duty  to  do,  knowing  such  gas  was  Ukely  to 
accumulate. 

[1]  No  qwafioa  Is  raised  as  to  the  suffi- 
ciency of  the  evidence  to  support  the  judg- 
ment rendered,  the  as^gnuents  of  error  all 
being  directed  to  alleged  error  of  the  court 
In  refusing  to  give  instructions  Nos.  5,  7.  11, 
and  12,  requested  by  the  defendant,  and  er- 
ror in  ^vlng  Instmctlons  Nos.  3  and  6  by 
the  court  The  contention  that  the  court 
erred  In  refoslng  to  give  Instruction  Na  5 
requested  by  the  defendant  la  without  merit, 
for  the  reason  that  bistmction  No.  6  given 
by  the  court  contains  substantially  every 
principle  of  law  contained  In  instruction  Na 
6  refused.  It  Is  well  settled  that,  when 
Instmctlw  la  given  whl<di  fairly  contains  th« 
substance  of  an  instructlfm  refused,  the  re- 
fusal of  audi  instruction  does  not  constitute 
reversible  error.  EUet-Kendall  Shoe  Ca  t. 
Ross,  28  OkL  097.  US  PttC.  892;  Elsmlnger 
V.  Beman,  82  OkL  618,  124  Pac.  288;  Enid 
City  Ry.  Co.  T.  Reynolds,  34  OkL  405,  126- 
Paa  193. 

it]  Counsd's  contention  as  to  the  refusal 
ot  the  court  to  give  Instmctlons  Nos.  2,  3, 
and  4  are  discussed  togetfaw.  Each  of  these 
Instructions,  counsel  say,  sought  to  have  snb- 
mitted  to  the  Jury  the  question  of  assumption 
of  risk,  and  were  drawn  to  present  to  the 
jury  defendant's  theory  of  the  casb  We 
have  elsewhere  stated  in  this  opinion  defend- 
ant's theory  of  its  case.  Their  contention 
now  is  that  if  the  injury  was  proximately 
caused  by  a  danger  which  plahitlff  caused  as 
an.  Incident  in  the  course  of  the  very  wortt 
which  he  at  the  time  was  doing,  he  assum- 
ed the  risk,  and  the  court  erred  In  refusing 
to  submit  the  defense  to  the  Jury. 

In  Instruction  No.  4%  the  trial  court  pre- 
sented the  theory  ot  both  parties  tc^ether 
as  follows: 

"Therefore  the  court  instructs  you  that  If  you 
find  from  a  preponderance  of  the  evidence  that 
the  defendant  failed  to  exercise  ordinary  care 
to  furnish  a  saffident  current  of  fresh  air  to  the 
face  of  the  thirteenth  east  air  course  to  dilute 
and  render  harmless  any  noxious  and  explosive 
gases  that  might  be  accumulated  there,  if  there 
were  any,  and  that  this  was  the  proximate  cause 
of  the  plaintiff's  injury,  then  your  verdict  should 
be  for  the  plaintiff,  unless  ^ou  find  the  plaintiff 
guilty  of  contributory  negligence  as  herein  de- 
nned, or  the  gasee,  if  any,  were  suddenly  opened 
up  by  the  plaintiff  in  his  work  that  the  ordinary 
and  customary  methods  of  inspection  would 'not 
discover;  but  on  the  other  hand,  if  the  defend- 
ant did  use  ordinary  care  in  furnishing  a  suffi- 
cient current  of  air  to  render  harmless  any 
gases,  if  any,  therein  accumulat;pd,  or  if  the 
plaintiff  by  bis  negiigence  contributed  to  the  in- 
jury, or  if  the  injury  was  caused  by  the  sudden 
opening  up  of  a  gas  feeder  as  herein  stated. 
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dien  Uie  plaintiff  sfaoald  not  recover,  and  your 
verdict  should  be  for  the  defendant." 

The  clear  import  of  this  Instrcctlon,  in  bo 
Car  as  It  relates  to  the  defendant's  theory  irf 
its  cose.  Is  that  If  the  injury  was  caused  by 
the  sudden  opening  np  of  the  gas  feeders,  by 
plaintlfC  himself  In  the  coarse  of  his  work, 
thereby  causing  accumulations  of  gas  which 
the  ordinary  and  customar7  methods  of  In- 
spection would  not  discover,  then  theplaintirr 
was  not  entitled  to  recover  and  a  verdict 
should  be  returned  for  the  defendant.  This, 
as  we  understand  it,  is  a  fair  statement  of 
counsel's  theory  of  their  case,  as  stated  by 
them  in  their  brl^ ;  and  we  find  It  no  more 
clearly  or  comprehensively  stated  in  any  of 
the  instructions  which  were  requested  and  re- 
fused. As  the  primary  negligence  complained 
of  was  the  failure  of  the  defendant  to  use  or- 
dinary care  to  keep  a  sufficient  current  of  air 
at  the  face  of  the  plaintiff's  working  place 
to  dilute  and  render  harmless  the  dangerous 
and  explosive  gases,  a  duty  enjoined  upon  it 
by  statute,  the  doctrine  of  assumption  of  risk 
was  not  applicable  to  plalntUf's  theory  of  the 
easfc  Sans  Bols  <3oal  Co.  v.  Janeway,  22 
OkL  425.  99  Pac:  1S3;  Great  TTestem  Coal 
&  Goke  Co.  T.  Coftman,  43  Okl.  404, 143  Pac. 
30;  Cnrtla  ft  Gartside  Co.  t.  Prlbyl,  38  Okl. 
511.  134  Paa  71,  49  L.  R.  A.  (N.  S.)  471; 
Jones  T.  Oklahoma  Planing  Mill  &  Mfg.  Co., 
47  OkL  477,  147  Pac.  990;  Harris-Irby  Cot- 
tOD  Oo.  V.  Duncan,  157  Pac.  746. 

As  the  trial  court  In  the  Instructions  given 
presented  the  theories  of  both  parties  to  the 
Jury  in  a  fair  and  impartial  manner,  there 
was  no  necessity  for  restating  the  same  doc- 
trine in  the  amplified  form  requested  by 
counsel  for  defendant. 

[3]  The  remaining  proposition  argued  by 
counsel  for  defendant  in  their  brief  relates 
to  the  action  of  the  court  In  ^ving  instruc- 
tions Nos.  3  and  5.  Of  this  assignment  of 
error  tt  Is  sufficient  to  say  that  we  have  ex< 
amined  the  instructions  given  by  the  court 
as  a  whole,  and  believe  that  they  are  sub- 
stantially correct,  and  that  they  presented  to 
the  Jury  in  a  fair  and  Impartial  way  the  con- 
tentions of  the  respective  parties.  This  is 
all  that  is  required.  There  is  do  complaint 
as  to  the  sufficiency  of  the  evidence  to  sus- 
tain the  verdict  of  the  jury;  the  sole  re- 
liance for  reversal  being  based  upon  error  of 
the  court  in  relation  to  instructions  given  or 
instructions  requested  and  refused.  Section 
6006,  Rev.  Laws  3^10,  provides: 

"No  judgment  shall  be  set  aside*  or  new  trial 
granted  by  any  appellate  court  of  this  state  in 
any  case,  civil  or  crimiaal,  on  the  ground  of  nii»- 
directioD  of  the  jury  or  the  improper  admission 
or  rejec^on  of  evidence,  or  as  to  error  in  any 
matter  of  pleading  or  procedure,  unless,  in  the 
opution  of  the  court  to  which  application  is 
made,  after  an  ezaminatioa  of  tbe  entire  rec- 
ord, it  appears  that  the  error  .complained  of  has 
probably  resulted  in  a  miscarriage  of  justice, 
or  coutitDteB  a  substantial  violation  of  a  coa- 
■titattmal  or  statutory  right" 


[4]  On  the  whole,  after  an  examination  of 
the  entire  record,  we  are  unable  to  say  that 
tt  appears  that  the  errors  complained  of  have 
probably  resulted  in  a  miscarriage  of  justice 
or  constitute  a  substantial  violation  of  any 
constitutional  or  statutory  right. 

For  the  reasons  stated,  the  jadgm«it  of 
the  court  below  la  affirmed.  All  tbe  Justices 
concur. 


OHSTNB  et  aL  V.  COUNTY  COURT  OF 
CRAIG  GOUNTTT  et  al  (No.  6187.) 
(Supreme  Court  of  Oklaboma.   Feb.  12,  1918.) 

(tiyllabuj)  bt/  the  Court.) 
PBOIIIBmON  <S=33(3)  —  AuMINISirBATION  OF 

Estate — Remedy  at  Law. 
Where  a  county  court  of  this  state  assumes 
jurisdiction  to  administer  upon  an  estate,  and 
the  petition  therefor  shows  upon  its  face  that 
such  county  court  has  jarisdiction  to  administer 
such  estate,  held,  that  a  writ  of  prohibition 
sought  by  an  administrator  appointed  by  a  coun- 
ty court  in  another  county  seeking  to  prohibit 
such  administrator  from  administcrm?  upon  said 
estate  will  not  He  for  the  reason  that  the  ac- 
tion of  the  county  court  in  assuming  jurisdiction 
to  administer  upon  such  estate  may  be  reviewed 
and  corrected  on  appeal,  unless  it  be  made  to 
appear  by  the  pleadings  snd  proof  that  an  ir- 
reparable injury  would  resnlt  on  account  of  thn 
delay  necessarily  incurred  by  an  appeal,  or  that 
an  intolerable  conflict  had  arisen  which  could 
not  be  remedied  by  appeaL 

Commissioners'  Opinion.  Division  No.  2. 
Error  from  District  Court,  Craig  County; 
Preston  S.  Davis,  Judge. 

Prohibition  by  John  B.  Cheyne,  administra- 
tor of  tbe  estate  of  James  Welch,  deceased, 
and  Maud  Welch,  a  minor,  by  John  A.  Dan- 
iels, her  guardian,  against  tbe  County  Court 
of  Craig  County  and  S.  W.  Parka,  County 
Judge  of  Craig  County,  Okl.,  and  others.  De- 
murrer to  petition  sustained,  and  plaintiffs 
bring  error.  Affirmed. 

Riddle,  Bennett  &  Mitchell,  of  Vinita,  and 
F.  D.  Adams  and  A.  0.  Towne,  both  of  Miami, 
for  plaintiffs  in  error.  Davenport  &  Rye,  of 
Ttnita,  for  defendants  In  error. 

WEST,  C.  This  cause  was  begun  In  the 
district  court  of  Craig  county,  Okl.,  on  the 
lEth  day  of  December,  1913,  by  John  S. 
Cheyne,  administrator  of  the  estate  of  James 
Welch,  deceased,  and  Maud  Welch,  a  minor, 
and  sole  heir  at  law  of  James  Welch,  de- 
ceased, by  John  A.  Daniels,  her  guardian, 
plaintiffs  in  error,  plaintiffs  below,  against 
the  county  court  of  Craig  county,  S.  F.  Parks, 
county  judge  of  Craig  county,  and  E.  D. 
PIcklin,  defendants  in  error,  defendants  be- 
low, for  writ  of  prohibition,  to  prohibit  the 
said  defendants  from  administering  upon  the 
estate  of  the  said  James  Welch,  deceased. 
The  parties  will  hereinafter  be  designated  as 
in  the  court  below. 

It  appears  that  the  said  James  Welch,  de- 
ceased, died  In  Yinlta,  Craig  county,  OkL,  on 
or  about  the  26tii  day  of  July,  ^13 ;  that  mi 
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said  date  tbere  was  filed  by  Helen  Welch, 
claimlDg  to  be  tbe  widow  of  the  said  James 
Weldi,  deceased,  a  petition  in  the  county 
court  of  Craig  county,  praying  that  letters  of 
administration  be  granted  on  his  estate.  On 
the  same  day  tbere  was  filed  in  the  county 
cburt  of  Ottawa  county  a  petition  asking  for 
letters  of  administration  to  be  granted  on  the 
estate  of  tlie  said  James  Welch,  deceased,  by 
W.  A.  Waggoner,  who  claimed  to  be  a  credi- 
tor of  said  estate,  and  In  this  petition  Maud 
Welch,  a  minor,  residing  at  Miami  in  Ottawa 
county,  was  alleged  to  be  the  only  heir  at 
law  of  said  James  Welch,  deceased.  The 
county  court  of  both  counties  undertook  to 
assume  jurisdiction,  the  petition  in  both  in- 
stances stated  a  prima  facie  case,  and  alleged 
facts  which.  If  true,  would  entitle  either 
county  to  administer  upon  said  estate.  Both 
counties  assumed  Jurisdiction  of  the  respec- 
tive petitions,  gave  notice,  and  appointed  ad- 
ministrators. It  is  argued  in  the  brief  that 
the  i)etltlon  In  Ottawa  county  was  filed  first, 
and  that,  therefore,  that  county  had  exclu- 
sive jurisdiction  to  act  until  It  was  shown 
that  said  court  was  without  Jurisdiction. 
Both  petitions  were  filed  on  the  same  day, 
but  which  petition  was  filed  first  is  not  made 
to  appear  by  the  record  before  us.  On  the 
11th  day  of  August,  1913,  the  county  court  of 
Craig  county  appointed  the  defendant  E.  D. 
Ficblin  as  administrator  of  the  estate  of 
James  Welch,  deceased,  who  on  said  day 
qualified  as  such  administrator ;  and  on  the 
14th  day  of  August  the  county  court  of  Otta- 
wa county  ai^olnted  the  plaintiff  John  6. 
Cheyne  administrator  of  the  estate  of  James 
Welch,  deceased.  On  the  15th  day  of  Decem- 
ber the  district  court  of  Craig  county  issued 
an  order  against  tbe  defendants  to  show 
cause  why  a  writ  of  prohibition  should  not 
Issne.  In  response  to  said  petition  defend- 
ants filed  a  demnrrer,  which,  omitting  the 
formal  parts,  was  as  follows: 

"Now  come  the  said  county  court  of  Craig 
county,  S.  F.  Parks,  county  judge  of  Craig  coun- 
ty, Okl.,  and  i^.  D.  Ficklin  who  are  named  as 
defendants  in  tbe  petition  heretofore  filed  in  the. 
case,  and  in  response  to  tbe  notice  given  to  them 
under  and  in  pursuance  of  tbe  order  of  the  said 
district  court  made  in  this  case  on  the  15th  day 
of  December,  1913,  requiring  of  them  that  they 
sbow  cause,  it  any  they  can,  why  an  alterna- 
tive writ  of  prohibition  should  not  be  issaetl 
against  them,  say; 

"(1)  That  It  appears  upon  the  face  of  the  said 
petitiOD  that  the  said  county  court  of  Craig 
county  had  full  and  complete  jurisdiction  of  the 
subject-matter  of  the  appointment  of  an  admin- 
istrator of  tbe  estate  of  James  Welch,  deceased. 

"(2)  That  It  appears  upon  the  face  of  the  said 
petition  that  the  said  county  court  of  Cralg 
county  had  at  that  the  time  mentioned  in  the 
said  petition  when  It  took  jurisdiction  of  the 
matter  of  the  administration  of  the  said  estate 
of  the  aaid  James  Welch,  deceased,  and  before 
and  at  all  times  since  full  and  complete  and 
exclusive  jurisdiction  of  the  subject-matter  of 
the  administration  in  probate  matters  in  said 
Craig  county,  and  the  said  petitioners  had  a 
perfect,  complete,  and  adequate  remedy  at  law 
for  the  correcting  of  any  error  to  irregularities 
committed  by  the  said  court  in  the  exercise  of 


its  jurisdictloa,  and  are  not  entitled  to  remedy 
prayed  for  by  their  petition. 

"(3)  Hie  said  petition  does  not  state  facts 
sufiicEent  to  constitute  any  cause  of  action,  does 
not  state  facts  sufficient  to  show  themselves  en- 
titled to  have  issued  against  the  said  defend- 
ants an  alternative  writ  of  prohibition,  or 
apainst  any  of  the  said  defendants,  and  does 
not  state  facts  sufficient  to  show  that  plaintiffs 
are  entitled  to  any  writ  or  order  of  prohibition 
against  tile  said  defendants  or  against  any  of 
Oiem." 

This  demurrer  was  sustained  by  the  court, 
and  thereupon  plaintiffs  declined  to  plead 
further,  elected  to  stand  upon  their  petition, 
and  the  action  of  the  trial  court  in  sustaining 
said  demurrer  Is  brought  here  to  review. 
This  appeal  being  taken  upon  transcript,  we 
are  to  look  only  to  such  errors  as  appear  up- 
on the  face  of  the  petition,  proceedings,  re- 
turn, and  pleadings  subsequent  thereto,  re- 
ports, orders,  and  Judgments.  In  case  of 
Spradllng  v.  Hudson.  45  OkL  767,  146  Pac. 
588,  this  court  In  the  first  paragraph  of  the 
syllabus  lays  down  the  following  rule: 

"Where  an  inferior  court  has  jurisdiction  of 
the  subject-matter  and  the  parties  to  an  acljon, 
and  an  appeal  lies  from  the  orders  of  said 
court  therein  to  tbe  Supreme  Court,  prohibition 
will  not  lie.  though  said  couri  may  roske  erro- 
npous  application  of  the  law  In  the  determina- 
tion of  said  cause." 

In  case  of  State  ex  rel.  Mose  et  al.  v.  Dis- 
trict Court  of  Marshall  County  et  al..  46  OkL 
654.  149  Pac.  240,  the  first  and  second  para- 
graphs of  the  syllabus  are  as  follows: 

"1.  Prohibition,  being  an  extraordinary  reme* 
dy.  cannot  be  resorted  to  when  ordinary  and 
usual  remedies  provided  by  law  are  available 

"2.  The  writ  will  not  be  awarded  on  account 
of  inconvenience,  expense,  or  delny,  nor  for  the 
reason  that  the  applioantn  may  not  be  able  to 
secure  a  supersedeas  bond." 

In  the  body  of  the  opinion  fhe  court  uses 
the  following  language: 

"The  langimee  here  used  Is  plain  and  can- 
not be  mistinilerstood.  If  the  applicsnt  for  a 
writ  of  prohibition  has  a  remedy  by  appeal,  the 
writ  fot  prohibition!  will  not  issue.  Thnt  is  the 
settled  rule  and  doctrine  of  this  court.  There  is 
no  qnfstion  but  what  an  appeal  from  a  decree  of 
partition  lies  from  the  district  court  to  this 
court,  nor  does  the  right  to  appeal  denend  upon 
the  giving  of  a  supersedeas  bond.  The  object 
and  effect  of  tbe  bond  is  simply  to  stay  execo- 
tion— nothing  more.  Besides,  if  the  decree  of 
partition  should  be  without  authority  and  not 
within  the  jurisdiction  of  the  court,  it  would 
simply  be  a  nullity  and  void.  The  purchaser  at 
the  sheriffH  sale,  if  it  should  go  to  that  ex- 
tent, would  have  notice  of  the  appeal,  and  there- 
fore could  not  be  an  innocent  or  protected  pur- 
chaser. In  a  recent  case,  not  yet  officially  pub- 
lished. Justice  Hardy,  speaking  for  the  court 
npon  the  question  of  the  issuance  and  use  of 
the  writ  of  prohibition,  says:  'It  is  a  well- 
settled  rule  in  this  state  that  where  an  inferior 
court  has  jurisdiction  of  the  subject-matter  and 
of  the  parties,  and  where  an  appeal  will  lie 
from  the  order  or  judgment  of  the  court  in  said 
cause  to  the  Supreme  Court,  pending  which  ap- 
peal such  order  may  be  superseded,  a  writ  of 
prohibition  will  not  lie,  even  thoush  such  court 
may  maEe  an  erroneous  application  of  the  law 
to  the  facta  therein.'  In  Spradliog  v,  Hudson 
Judge  (No.  5590)  45  Okl.  767,  146  Pac.  588: 
'The  writ  of  prohibition,  being  an  extraordinary 
writ,  cannot  be  resorted  to  when  the  ordinary 
and  usual  remedies  provided  by  law  may  bi 
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availed  of  by  the  party  cotnplainin?.'  Morrison 
Brown.  Judge,  26  Okl.  201,  109  Pac  237; 
Henidon  Hammond,  County  Judge,  28  OkL 
616,  115  Pac.  775;  Ex  parte  Oklahoma.  220  U. 
8.  191,  31  Sup.  Gt  42C  65  L.  Ed.  481;  8tat« 
r.  Huston.  27  Okl.  606,  118  Pac.  190,  84  I* 
B.  A.  (N.  S.)  380." 

Hi^  on  S4ztTaordloar7  Remedies,  |  770, 
uses  the  following  language: 

"It  is  a  principle  of  universal  application 
which  lies  at  the  ver^  foundation  of  law  of 
prohibition  that  the  jurisdiction  to  issue  is 
strictly  confined  to  cases  where  no  other  remedy 
exists  and  a  sufficient  reason  for  withholding 
the  writ  is  that  the  party  aggrieved  has  an- 
other and  complete  remedy  at  law" 

lu  the  case  of  Goodwyn,  Jndge,  et  al.,  t. 
State  ex  rel.  Wakefield  et  al..  145  Ala.  536, 
40  South.  122,  the  court  uses.tbe  following 
language: 

"Prohibition  la  an  extraordinarjp  writ,  only  to 
be  resorted  to  when  its  exercise  is  necessary  .to 
give  a  general  saperintendence  and  control  of 
inferior  jurisdiction ;  never  to  be  resorted  to  ex- 
cept in  cases  of  usurpation  and  abuse  of  i»ow- 
ers  and  not  then  unless  other  remedies  are  in- 
effectual to  meet  the  exigencies  of  the  case." 

In  case  of  Drummoud  t.  Drummoud  et 
aL,  154  Pac.  514,  the  second  paragraph  of  the 
syllabus  Is  as  follows: 

"Where  a  husband  commenced  action  for  di- 
vorce against  bis  wife  in  the  district  court  of  a 
county,  and  thereupon  said  wife  commenced  ac- 
tion for  divorce  and  incidental  relief  against  him 
in  the  district  court  of  another  county,  and  it 
does  not  appear  that  tiiere  is  or  will  be  any 
sharp  and  intolerable  conflict  of  jurisdiction  be- 
tween said  courts  against  which  there  is  no  ade- 
quate remedy  at  law,  the  writ  of  prohibition 
will  not  issue  to  prevent  the  latter  court  from 
exercising  jurisdSctton." 

Section  esil,  'R.  L.  1910,  Is  as  follows: 
"fflSll.  Appeal  Does  Not  Stay  Issue  of  Let- 
tert.—An  appeal  from  the  decree  or  order  admit- 
ting a  will  to  probate,  or  granting  letters  testa- 
mentary, or  letters  of  administration,  does  not 
stay  the  issuing  of  letters,  where,  in  the  opin- 
ion of  the  county  judge,  manifested  by  an  entry 
Dpon  the  minutes  of  the  court,  the  preservation 
of  the  estate  requires  that  such  letters  should 
issoe.  But  the  letters  so  issued  do  not  confer 
power  to  sell  real  property  by  virtue  of  any 
provision  in  the  wIU,  or  to  pay  or  satisfy  lega- 
cies or  to  distribute  the  property  of  the  decedent 
among  the  next  of  kin,  until  the  final  determina- 
tion of  the  appeal" 

It  will  appear  by  the  provision  of  the  auove 
statute  ttiat  where  the  right  of  a  court  to 
administer  upon  an  estate  or  issue  letters  is 
in  controversy,  and  an  appeal  is  taken 
from  the  action  of  the  court  In  assuming  ju- 
Tisdlctlcm  that  no  letters  will  issue  unless  an 
entry  Is  made  upon  the  minutes  by  the  court 
finding  that  it  is  necessary  to  issue  the  letters 
In  order  to  preserve  the  estate,  but  the  letters 
so  issued  do  not  confer  power  upon  sach  ad- 
mlidstrator  to  sell  such  property,  or  to  pay  or 
satisfy  l^des,  or  to  dispose  of  the  property 
ot  the  decedent  until  the  final  detenulnatloa 
of  the  appeal. 

Secti(m  fSBZl,  R.  U  1910,  is  as  fbllows: 

"6521.  Revwaal  for  Error  Does  Not  Afeot 
Lawful  Ac**.— When  the  order  or  decree  ap- 
pointing an  executor,  or  administrator,  or  guard- 


ian, is  reversed  on  appeal  for  error,  and  not  for 
want  of  jurisdiction  pf  the  court,  all  lawful  acts 
in  administration  upon  the  estate,  performed  by 
such  executor,  or  administrator  or  guardian,  if 
he  have  qualified,  are  as  valid  as  if  such  order 
or  decree  had  bem  affirmed." 

It  would  appear  from  the  reading  of  this 
section  that  where  an  appeal  Is  taken  from 
the  action  of  a  court  in  assuming  jurisdiction, 
and  upon  appeal  it  is  found  that  the  court  is 
without  jurisdiction  to  administer  the  estate, 
then  all  acts  performed  by  such  administrator 
would  be  void  and  of  no  effect  It  would 
therefore  appear  from  the  settled  law  In  this 
jurisdiction  that  in  the  Instant  case  the  plain- 
tiffs should  be  denied  the  writ  of  prohibition 
as  they  have  a  full  and  complete  remedy  at 
law.  The  action  of  the  county  court  of  Oralg 
county  In  appointing  an  administrator  and  is- 
suing letters  testamentary  in  the  matter  of 
the  estate  of  James  Welch,  deceased,  is  sub- 
ject to  review  on  appeal  to  the  district  court, 
and  then  from  the  district  court  to  the  Su- 
preme Court;  and  if  the  facts  disclose  that 
the  county  court  of  Oraig  county  had  no  ju- 
risdiction to  appoint  said  administrator,  then 
Its  action  is  subject  to  review  and  correctlMi 
by  appeal;  and  if  It  is  found  upon  appeal 
that  the  county  court  had  no  jurisdiction  to 
appoint  an  adiministrator,  then  any  act  per- 
formed t>y  such  administrator  would  be  void 
and  of  no  effect 

From  the  record  of  the  transcript  before 
us  the  petition  filed  by  Helen  Welch  In  the 
county  court  of  Craig  county  praying  for  let- 
ters testamentary  upon  the  estate  of  James 
Welch,  deceased,  a  copy  of  which  Is  attached 
by  plaintiffs  to  their  petltiwi  for  writ  of  pro- 
hibition, clearly  shows  jurisdiction  in  the 
county  court  of  Craig  county  to  administer 
upon  this  estate.  The  evidence  whldi  the 
court  considered  in  acting  upon  said  petition 
is  not  before  us.  It  Is  true  that  both  counties 
could  not  administer  upMi  this  estate  at  the 
same  time.  It  Is  true  that  one  of  the  counties 
has  jurisdiction  to  administer  upon  this  estate 
perhaps,  and  the  other  has  not  If  the  county 
court  of  Craig  county  assumed  jurisdiction  to 
administer  this  estate,  wrongfully  finding  the 
residence  of  decedent  to  be  In  said  county  at 
the  time  of  his  death,  then  Its  action  is  subT 
ject  to  review  and  correction  on  appeal.  The 
action  of  both  counties  in  assuming  jurisdic- 
tion to  administer  upon  this  estate  may  be 
reviewed  upon  appeal ;  and  from  the  record 
before  us  it  clearly  appears  from  the  law 
announced  in  the  foregoing  cases  that  the 
plaintiffs  In  error  upon  the  showing  made  are 
not  entitled  to  a  writ  of  prohibition,  and  that 
the  trial  court  below  was  correct  In  sustain- 
ing the  demurrer  to  the  petition. 

A  condltltm  might  arise  where  the  Interest- 
ed parties  were  cut  off  from  their  right  to 
test  by  appeal  the  action  of  the  county  court 
In  assuming  to  administer  upon  an  estate 
which  clearly  had  no  jurisdiction  to  act,  and 
It  might  present  a  condition  where  an  Intoler- 
able conflict  would  arise  between  two  county 
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courts  In  assuming  to  administer  upon  a. 
particular  estate,  and  the-rlght  to  test  this  by 
appeal  was  lost  owing  to  lapse  of  time,  and 
which  might  be  made  to  appear  that  Irrepara- 
ble injury  would  result  on  account  of  the  de- 
lay necessarily  Incurred  by  an  appeal,  and 
thus  present  a  condition  where  the  court 
might  be  Justified  In-lssulng  the  writ,  but  the 
instant  case  does  not  present  sach.  condition. 

Finding  no  error  In  the  action  of  the  court 
below  In  sustaining  the  demurrer  to  the 
petition  of  .  plaintiffs  for  writ  of  proliibition, 
cause  Is  affirmed. 

PER  ODRIAM.  Adopted  In  ^ola 

'   (67  Okl.  807)  — 
INCORPORATED  TOWN  OF  SAI/LISAW  t. 
CHAPPELLE.   (No.  8428.) 

(Saprems  Court  of  Oklahoma.   Feb.  12,  19ia) 

(attttaTnu  hv  the  Court.) 

1.  PLBAonfO  «»193^),  367(2)  —  Deuurbeb — 
Failure  to  Attach  Copt  of  Instrument^ 
Motion. 

The  failure  of  the  plaintiff  to  attach  to  his 
petition  a  copy  of  tiie  written  instrument  upon 
which  his  cause  of  action  is  founded  cannot  be 
reached  by  demurrer,  but  bhould  be  cballengod 
by  motion,  where  the  petition  is  defective  on  that 
account 

2.  Tbial  «s33&— Copt  or  Ihotbuuknt  Susd 

ON. 

Section  5090,  Rev.  Laws  1910,  does  not  ap- 
ply to  public  documents  or  public  records  which 
are  equally  accessible  to  all  the  parties. 
8.  Appbai,  and  Ebrob  «=>  1001(1)  — Vebdict 
OB  JuDOHENT— Sufficiency  op  Evidence. 

Where  there  is  any  evidence  reasonably  tend- 
ing to  support  the  verdict  of  the  jury  or  the 

J'uaginent  of  the  court  in  an  action  of  purely 
egal  cognisance,  the  same  will  not  be  set  aside 
on  appeal  on  the  ground  that  it  is  contrary  to 
the  evidence. 

4.  GoNTBACTs  ®=>353(1)— Action  yor  Bal- 

AN  CE— I N  8TEUCTI0N. 

Instructions  given  examined,  and  held  to 
correctly  state  the  issues  joined  by  the  plead- 
'  ings  and  the  evidence. 

Elrror  from  District  Court,  Sequoyah  Coun- 
ty ;  John  H.  Pltdiford,  Judge. 

Action  by  Charles  Chappelle  against  the 
Incorporated  Town  of  Salllsaw.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

J.  H.  Jarmon,  of  Salllsaw,  for  plaintiff  In 
error.  Frye  ft  Vrye,  of  Salli«aw,  for  defend- 
ant In  evTOt. 

KANE,  J.  This  was  an  action  commenced 
by  tbe  defendant  in  error,  plaintiff  below, 
against  tbe  plaintiff  In  txror,  def«idant  be- 
low, to  recover  the  balance  due  for  construc- 
ting certain  wing  walls  and  floodgates  to  a 
ccmcrete  dam,  pursuant  to  the  terms  of  a 
certain  written  contract  entered  into  between 
the  parties.  The  answer  of  the  defendant, 
after  a  general  denial,  contained  allegations 
to  tbe  effect  that  the  plaintiff  neglected,  fail- 
ed and  refused  to  comi^te  said  wing  walls 


and  floodgates  In  accordance  with  the  terms 
of  his  contract,  and  therefore  he  was  not  en- 
titled to  recover.  The  defendant,  by  way 
of  cross-petition,  also  alleged  that  by  reason 
of  plaintiff's  failure  and  neglect  to  complete 
said  wing  walls  and  floodgates,  in  keeping 
with  his  contract,  the  defendant  suffered 
damage  in  the  sum  of  $953.  Upon  a  trial  to 
a  jury  theVe  was  a  verdict  In  favor  of  the 
plalntllT  in  the  sum  of  $473,  upon  which  Judg- 
ment was  duly  entered,  to  reverse  whldi  this 
proceeding  In  error  was  commenced. 

Counsel  for  defendant  have  summarized 
their  grounds  for  reversal  in  their  brief  as 
follows:  (1)  The  petition  falls  to  state  a 
cause  of  action;  (2)  defendant  was  entitled 
to  a  copy  of  contract  sued  on  before  trial  of 
the  case;  (3)  evidence  Insufliclent;  (4)  Instruc- 
tions erroneous. 

[1]  On  the  first  proposition  counsel  con- 
tend that  as  this  Is  an  action  founded  upon  a 
written  contract,  a  copy  thereof  must  be  at- 
tached to  and  filed  with  the  petition,  and 
that,  while  a  portion  of  the  contract  Is  at- 
tached to  the  petition,  inasmuch  as  the  plans 
and  specifications  mentioned  in  said  contract 
are  not,  this  does  not  constitute  compliance 
with  section  4709,  Itev.  Laws  1910,  which  pro- 
vides: 

"If  the  action  *  *  *  be  founded  on  account 
or  on  a  note,  bill,  or  other  written  instrument 
as  evidence  of  indebtedness,  a  copy  thereof  must 
be  attached  to  and  filed  with  the  pleading.  If 
not  so  attached  and  filed,  the  reason  thereof 
must  be  stated  in  the  pleading." 

Counsel  say  that  In  order  for  the  plaintiff 
to  be  entitled  to  judgment  at  all,  it  was 
necesanry  for  him  to  show  by  proof  that  he 
constructed  these  wing  walls  and  floodgates 
in  keeping  with  the  unattached  specifications 
referred  to.  Therefore,  he  argues,  as  it  was 
necessary  for  that  fact  to  be  proven,  it  was 
necessary  for  the  specifications,  plans,  etc., 
to  be  attached  to  and  filed  with  the  petition. 
A  Buffirieut  answer  to  this  Is  that,  even  if 
we  assume  that  this  is  an  action  founded 
upon  a  contract,  within  the  meaning  of  the 
statute,  the  failure  of  the  plaintiff  to  at- 
tach a  copy  of  the  Instrument  to  his  petition 
cannot  be  raised  by  demurrer  to  the  petition. 
"TUs  deficiency.  If  such  It  be,  cannot  be 
reached  by  demurrer,  but  should  have  been 
challenged  by  motion  If  the  petition  was  de- 
fective on  that  account."  Rogers  Milling  Co. 
V.  Goff,  Gamble  &  Wright  Co.  et  al.,  46  Okl. 
339,  148  Pac.  1029;  England  Bros.  &  Co.  v. 
Young,  26  Okl.  494,  110  Pac.  895;  Andrews 
et  al.  V.  Alcorn,  Adm'r,  13  Kan.  352 ;  Curtis 
V.  Buckley,  14  Kan.  449. 

[2]  In  support  of  his  second  proposition 
counsel  says: 

"The  court  erred  in  denying  the  motion  of  de- 
fendant to  require  plaintiff  to  file  comi^ete 
contract,  including  the  plans,  blueprints,  and 
specifications  prescribed  in  the  manner  in  which 
the  'wing  walls  and  floodgates'  were  to  be  con- 
structed, with  his  petition,  and  to  furnish  tbe 
ori^nal  or  copies  thereof  to  the  defendant." 
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And  tn  support  of  this  proposition  he  calls 
attCTtion  to  section  5096,  Rev.  Laws  1010, 
which  provides: 

"Either  party,  or  his  attorney,  if  required, 

thall  deliver  to  the  other  party  or  his  attorney, 

a  copy  of  any  deed,  instrument  or  other  writing 

whereon  the  action  or  defense  is  founded,  or 

which  he  intends  to  offer  In  evidence  at  the  trioL 
*  •  • » 

It  appears  from  the  record  Uiat  the  plans, 
blueprints  and  speciflcntions  referred  to  by 
counsel  were  at  all  times  prior  to  the  trial 
in  possession  of  the  defendant,  all  being 
public  records  of  the  town  of  SalUsaw,  and,  if 
anything,  more  accessible  to  the  defendant 
than  to  the  plaintiff.  In  such  drcnmstances, 
the  statute  relied  upon  Is  not  applicable. 
Hammerslou^  r.  Hackett,  80  Kan.  64,  1 
Pac.  41. 

It  further  appears  from  the  record  that 
connset  for  the  defendant  did  not  file  his 
request  or  paalie  demand  for  these  blueprints, 
plans,  specifications,  etc.,  until  after  both 
parties  had  answered  ready  for  trial,  and 
that  the  trial  court,  in  ruling  apon  said  mo- 
tion, held  the  demand  came  too  late.  We 
think  the  motion  could  have  been  overruled 
on  either  of  the  foregoing  grounds. 

[3]  The  third  assignment  of  error  attacks 
the  sufficiency  of  the  evidence  to  support  the 
verdict  and  Judgment  rendered.  We  have 
examined  the  evidence  adduced  at  the  trials 
particularly  that  part  of  It  called  to  our  at- 
tention In  the  briefs  of  the  respective  parties, 
and  believe  that  It  reasonably  supports  the 
verdict  and  Judgment  rendered.  Authorities 
are  numerous  to  the  effect  that,  where  there 
Is  any  evidence  reasonably  teuding  to  supirart 
the  verdict  of  the  Jury  or  the  Judgment  of 
the  court  in  an  action  of  purely  legal  cogni- 
zance, the  same  will  not  be  set  aside  on  ap- 
peal <m  the  ground  that  It  Is  contrary  to  the 
evidence.  RoCf  Oil  &  Cotton  Co.  v.  WInn,  27 
Okl.  22,  110  Pac.  652;  New  State  Groc.  Co.  v. 
WUee,  32  Okl.  87,  121  Pac.  252;  Klser  v. 
Nichols.  3S  Okl.  8,  128  Pac.  103;  City  of 
Wynnewood  v.  Cox,  31  OkL  B63,  122  Pac.  528) 
Ann.  Cas.  1913B,  340. 

[4]  The  instruction  complained  of  reads  as 
follows: 

"Ton  are  further  instructed  that  if  you  find 
from  the  evidence  that  the  plaintiff  failed  to  do 
tbe  work  under  the  contract  according  to  the 
plans  and  specifications,  and  that  by  reason  of 
nis  &iilure  to  so  comply  with  said  contract  that 
his  work  was  rendered  useless  and  valueless  to 
tbe  defendant,  and  that,  before  the  defendant 
discovered  that  the  woiii  was  not  done  accord- 
ing to  plans  and  specifications,  the  defendant 
pud  to  tbe  plautiff  the  sum  of  $932.00,  then 
and  in  that  event  you  should  find  in  favor  of 
tbe  defendant  for  the  sum  of  $932.60.  with  in- 
terest therem  from  the  2l8t  day  of  September, 
1910.  at  6  per  cent  per  annum." 

As  we  understand  the  record,  this  Is  a  fair 
statement  of  the  issues  as  'presented  by  tbe 
pleadings  and  the  evidence.  The  plaintiff 
'intended  that  he  was  entitled  to  recover  be- 
cause he  had  complied  with  his  contract ;  tbe 
defendant  d^ied  that  the  plaintiff  had  com- 


pleted bis  contract  according  to  Its  terms, 
and,  by  way  of  cross-petition,  alleged  that,  ln< 
asmudi  as  the  defendant  had  paid  the  plain< 
tiff  the  sum  of  $932.60  upon  the  contract  be- 
fore the  default  was  discovered.  Instead  of 
tbe  plaintiff  being  entitled  to  recover  a  bal- 
ance, he  was  liable  to  the  defendant  for  tbe 
return  of  the  money  thus  paid.  We  think 
the  Instruction  glv^  sufficiently  states  the 
theory  of  the  case,  and  as  we  are  unable  to 
say  thot  the  instructions  requested  by  the  de- 
fendant and  refused  by  the  court  tended  to 
make  the  Issues  any  clearer,  their  refusal,  if 
error  at  all,  was  harmless. 

Finding  no  error  In  the  record,  the  judg- 
ment of  the  court  below  is  affirmed.  All  tbe 
Jnstlcea  concur. 

'  (67  Okl.  SI")) 

BAKEB  et  al.  t.  PITTSBUBO  MORTGAGE 

INT.  CO.   (Ma  8109.) 
(Supreme  Court  of  Oklahoma.   Feb.  12,  1918J 

(Syllahiu  ht/  the  Court.) 

UstTRT  ®=>47— Note — Rate  of  Inteeest. 

Affirmed  upon  tbe  authority  of  Metz  et  al. 
V.  Winne,  15  Okl.  1,  79  Pac.  Covington  et 
al.  v.  Fisher,  22  Okl.  207,  97  Pac.  615.  and 
Garland  et  al.  v.  Union  Trust  Co.  et  aL,  49 
Okl.  654,  105  Pac  197. 

Tbadwr,  J.,  dissenting  in  part 

Brror  from  District  Court,  Roger  Mills 
Cminty ;  T.  P.  Clay,  Judge. 

Action  by  the  Pittsburg  Mortgage  Invest- 
ment Company  against  Earl  W.  Haker  and 
another.  Judgment  tor  plaintiff,  and  defend- 
ants bring  error.  Affirmed. 

Hendrix  &  Tracy,  of  Sayre,  for  plaintiffs  in 
error.  T.  M.  Robiuson,  of  Altus,  for  defend- 
ant in  error. 

KANE,  J.  This  was  an  action  upon  a 
promissory  note  and  to  foreclose  a  mortgage 
given  to  secure  tbe  payment  thereof,  com- 
menced by  tbe  defendant  In  error,  plaintiff 
below,  against  the  plaintiffs  In  error,  d^end- 
ants  below.  Hereafter,  for  convenience,  tbe 
parties  will  be  designated  "plaintiff"  and  "de- 
fendants," respecUvely,  as  they  appeared  in 
the  trial  court  The  petition  was  in  the  usu- 
at  form,  and  admittedly  stated  facts  suffi- 
cient to  constitute  a  cause  of  action.  The 
answer  admitted  the  execution  of  the  note 
and  mortgage  sued  upou,  and  by  way  of  de- 
fense alleged  facts  which  the  pleader  says 
show  that  the  Instruments  sued  upon  were 
usurious,  and  "that  by  reason  of  the  amount 
of  interest  which  said  notes  and  mortgage 
carried  with  them,  aud  Che  Oluouut  which 
was  agreed  to  be  paid  thereon,  tbe  plaintiff, 
by  charging  said  rate  of  Interest,  Incurred 
the  penalty  of  the  usury  law,  to  wit,  double 
the  entire  amount  of  said  usurious  interest 
charged ;  that  the  total  so  charged  was  tbe 
sum  of  $830.78;  that  the  total  amouut  which 
said  contract,  If  It  had  been  made  according 
to  law,  at  10  per  cent  per  annum,  was  the 
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sum  of  $458.87 ;  that  by  reason  of  the  said 
transaction  the  plaintiff  fortelted  the  sum 
of  $1,661.56."  Wherefore  they  pray  that  the 
plaintiff  take  nothing  by  lt&  snit ;  that  said 
notes  and  mortgage  be  declared  canceled  and 
annulled,  and  that  the  sum  of  $1,661.56  be  de- 
clared forfeited  on  said  transaction,  and  that 
these  defendants  be  allowed  credit  for  the  fur- 
ther sum  of  $26,  overcharge  of  Interest  In 
addition  to  said  forfeiture;  that  said  coupon 
note  be  declared  paid  and  discharged,  and 
the  notes  herein  sued  on  .be  declared  paid 
and  discharged,  and  the  said  mortgages  annul- 
led by  reason  of  said  forfeiture,  and  that 
these  defendants  have  judgtnent  over  against 
plaintiff  for  the  balance  of  said  adjudged 
forfeiture,  and  for  general  relief.  After  re- 
ply, in  effect,  a  general  denial,  the  plaintiff 
withdrew  the  same,  and  moved  the  court  for 
Judgment  on  the  pleadings,  which  motion 
was  sustained,  and  Judgment  rendered  in  fa- 
vor of  plaintiff,  to  reverse  which  this  pro- 
ceeding in  error  was  commenced. 

From  the  admitted  facta  It  appears  that 
the  trial  court  rightly  decided  the  case  upon 
the  authority  of  Metz  et  al.  v.  WInne,  15  OkL 
1,  79  Pac.  223,  and  It  Is  conceded  by  the 
parties  that,  unless  the  court  overrules  or 
modifies  the  proposition  of  law  stated  In  the 
first  paragraph  of  the  syllabus  of  that  case, 
the  judgment  of  the  court  below  must  be  af- 
firmed. The  opinion  In  Metz  et  aL  v.  WInne, 
supra,  was  handed  down  by  the  territorial 
±jui>reme  Court  in  September,  1904,  and  the 
proposition  of  law  stated  in  the  first  para- 
graph of  the  syllabus  has  been  approved  at 
least  twice  by  the  Supreme  Court  of  the 
state  since  statehood.  Covington  et  al.  v. 
Fislier,  22  OkL  207,  97  Pac  615;  Garland 
et  aL  V.  tinion  Trust  Co.  et  al.,  49  OkL  654, 
165  Pac.  197.  In  the  latter  case,  after  a  very 
full  examination  and  review  of  the  authori- 
ties, the  court  adheres  to  the  doctrine  an- 
nounced In  Metz  et  al.  v.  WInne,  and  Coving- 
ton et  al.  T.  Fisher,  supra.  In  view  of  the 
recent  discussion  of  this  question  and  the 
conclusion  reached  by  the  court,  further  dis- 
cussion here  would  serve  no  useful  purpose. 

The  judgment  of  the  court  below  Is  af- 
firmed, upon  the  authority  of  Metz  et  aL-r. 
Winne,  Covington  et  aL  y.  Fisher,  and  Gar- 
land et  aL  V.  Union  Trust  Co.  et  al.,  supra. 

All  the  Justices  concur,  except  Mr.  Justice 
TUACKBR,  who  expresses  his  views  in  a 
separate  opinion. 

THACKER,  J.  (concurring.  I  concnr  In 
the  conclusion  reached  and  d^sent  from  the 
reasoning  and  the  rule  announced  in  the 
opinion  of  the  court  In  this  case  tor  the 
same  reason  that  I  did  tbe  same  in  the  case 
of  Garland  r.  Union  Trust  Co.,  165  Pac.  197. 

The  notes  and  mortgages  in  this  case  were 
executed  on  Felsnary  12,  1913,  and  tbe  con- 
tract spedfles  March  1,  1013,  as  the  time 
from  which  the  $760  loan  should  bear  Inter- 


est. A  note  and  mortgage  for  the  principal 
loan  called  for  Interest  thereon  at  the  rate  of 
7  per  cent,  per  annum  end  Interest  coupons 
attached  to  this  note  called  for  tbe  first  pay- 
ment at  the  explratltm  of  nine  months  and 
for  the  succeeding  payments  at  the  end  of 
each  succeeding  year.  Three  additional  notes 
for  $50  each,  payable  on  November  1,  1913, 
November  1,  1914,  and  ^ov^ber  1,  1915, 
were  also  executed  and  delivered  by  the  debt- 
or  to  the  creditor  as  a  part  of  tbe  loan  con- 
tract I  do  not  think  this  shows  the  amount 
of  interest  charged  that  la  contended  by  the 
plaintiff  in  error. 

Allowing  the  $50  called  for  on  November 
1,  1913,  the  $50  called  for  on  November  1, 
1914,  and  the  $50  called  for  on  November  1, 
1015,  each.  In  so  far  as  tbe  same  is  not  In 
excess  of  accrued  interest  on  those  dates,  to 
sterilize  the  Interest-bearing  quality  of  an 
equal  amount  of  the  principal  l^^ed  until 
such  excess  could  lawfully  be  earned  as  In* 
terest,  upon  the  principal  of  the  benefits  to 
be  derived  from  and  burden  Imposed  by  the 
contract,  and  looking  to  the  essence  of  the 
contract  as  a  whole,  it  does  not  appear  that 
usurious  interest  was  charged.  Even  if  it 
be  assumed,  in  the  face  of  the  fact  that  It 
is  not  shown  that  the  borrower's  failure  to 
receive  the  loan  at  the  date  it  comm^ced  to 
•bear  interest  was  due  to  the  toult  of  the 
lender,  it  does  not  appear  that  the  contract 
was  usurious  when  considered  as  a  whole 
and  tested  by  its  l^enefits  and  burden,  unless 
I  have  erred  In  my  calculations ;  but  I  pro- 
test against  the  rule  by  which  this  case  Is 
tested  for  usury  In  the  opinion  <tf  tbe  court. 


RALLS  et  aL  t.  OAYLOB  LUMBER  GO. 
(No.  8420.) 

(Supreme  Court  of  Oklahoma.   Feb.  12,  101&> 

(Svltahua      the  Court.) 

1.  Mechanics'  Libus  «s9>14r-BxBMFT  Pbop- 

EBT7— HOMKSTEAD. 

Under  the  Constitution  and  laws  of  the 
state,  ibe  homestead  of  a  family  is  not  exempt 

from  forced  sale  for  labor  and  materinls  furnisii- 
ed  and  used  in  constructing  improvements  there- 
on, and  one  furnishing  material  to  construct  im- 
provements on  such  homestead  may  perfect  a 
lien  therefor  upon  said  homestead  in  tiie  manner 
prescribed  by  statute  and  enforce  the  same 
against  said  homestead  in  tbe  same  manner  as 
if  there  were  no  homestead  esemptiona 

2.  Mechanics'  Liens  <S=»73(2)  —  Matebial- 
man's  Ijen— Pbopebty  of  Wira— Joindee 
OF  HusBANn— Homestead. 

Where  a  building  contractor  has  a  ccmtract 
with  the  wife,  the  owner  of  (he  homestead,  to 
erect  improvements  thereon,  and  one  furnishes 
material  to  be  used  in  the  constructing  of  such 
improvements  under  an  asreement  with  the 
contractor,  it  is  not  necessary  for  the  husband 
to  join  in  the  contract  for  the  improvements, 
nor  is  it  necessary  that  the  contract  be  made 
directiy  with  the  person  furnishing  the  mate- 
riaL 
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CommlssioDers*  Oldnlon,  DlvlalCHi  No.  8. 
Error  from  District  Goar^  Atoka.  Ocmnty; 
3.  H.  linebangh,  Judge. 

Actlcm  by  the  Gaylor  Lumber  Conqwny,  a 
partnersblp  amslstlng  of  X^oyd*  Oaylor  and 
B.  A.  Oaylor,  against  BJra  A.  Balls  and  oth- 
ers. Jndgm^it  tor  plaintiff,  foredoalng  the 
matnlalmen's  Hens,  uid  defendants  bring 
error.  Affirmed. 

See,  also,  162  Fac.  711. 

J.  6.  Ralls,  of  Atoka,  for  plaintiffs  in  er- 
ror. A.  A.  McDonald  and  A.  M.  Works,  both 
of  ETngo,  for  defendant  in  error. 

PBTOR,  0.  nils  Is  an  actlMH  commenced 
In  the  district  court  of  Atoka  county  by  Cay- 
lor  Lumber  Company,  a  partnership  consist- 
ing of  Floyd  Caylor  and  E.  A.  Caylor,  against 
Bra  A.  Ralls,  J.  G.  Ralls  and  EX  W.  Steward, 
to  foreclose  a  materialman's  lien. 

The  parties  will  be  referred  to  as  they  ai>- 
peared  in  the  trial  court 

The  facts,  so  far  as  necessary  to  the  deter- 
mination of  the  questions  raised  on  appeal, 
are:  That  the  defendants,  Eva  A.  Ralls  and 
J.  G.  Ralls  were  husband  and  wife,  and  oc- 
cupied lot  3  of  block  26  in  the  city  of  Ato4ta 
as  their  homestead;  that  the  title  of  the  lot 
was  in  the  wife,  Eva  A.  Ralls ;  that  she  en- 
tered Into  a  contract  with  the  defendant  E. 
W.  Steward  to  construct  and  erect  a  building 
upon  said  lot,  the  husband,  J.  O.  Ralls,  not 
Joining  with  her  In  said  contract.  The  plain- 
tiff lumber  company  furnished  the  material 
to  the  said  Steward  for  the  construction  of 
said  building.  The  plaintiff  in  due  time  filed 
its  materialman's  lien  and  served  notice 
thereof  upon  the  defendant,  Eva  A.  Ralls,  but 
did  not  serve  notice  thereof  upon  her  husband, 
J.  O.  Ralls,  the  amount  of  the  lien  claim  be- 
ing $1,192.55.  There  was  a  trial  by  the  court 
and  Jury  In  said  cause  and  a  verdict  and 
Judgment  for  the  plaintiff  In  the  amount 
claimed  and  Judgment  for  the  foreclosure  of 
the  materialman's  lien,  from  which  Judgment 
the  defendants  appeal. 

The  contentions  urged  by  the  defendants  on 
aroeal  which  merit  consideration  are  as  fol- 
lows: First,  that  there  can  be  no  lien  for 
material  furnished  for  making  improvements 
upon  a  homestead;  second,  that  where  per- 
sons are  occupying  premises  as  a  homestead, 
the  title  of  which  is  In  the  wife,  a  lien  for 
material  which  is  used  In  making  improve- 
ments on  said  property  cannot  be  created  un- 
less the  husband  Joins  In  the  contract  there- 
for; third,  that  the  notice  of  filing  the  lien 
dalm  must  be  served  on  both  the  husband 
and  wife;  and,  fourth,  that  under  the  laws 
of  the  state  ot  OUahrana,  where  by  contract 
tbe  contractor  agrees  with  the  owner  to  for- 
nlsh  all  the  material  and  labor,  the  i>ers(m 
who  fumlshea  material  under  contract  with 
ttie  cmtractor  has  no  lien  upmi  the  premises 
on  which  the  material  was  used  In  making 
bnivovenients. 

[1]  SectlOD  2.  art  12,  of  the  Oonstitutloii 


of  the  state  protects  t&e  homestead  at  the 
family  from  forced  sale  for  the  paymoit  ot 
debts,  "accept  for  the  purchase  money  there- 
for or  a  part  ot  suCh  purchase  mimey,  the 
taxes  due  thereon,  or  for  woric  and  material 
lued  In  oonstmctliv  Improvemoits  theretm," 
and  ih  fOTecIosnres  to  satisfy  mortgages  Jcdn- 
ed  In  by  both  husbsnd  and  wUe.  The  statute 
exempting  the  homestead  from  forced  sale  is 
practically  Identical  with  the  provlcdoD  of  the 
OonstttutlOQ.  Tbe  dalm  of  the  lAalntiff  be- 
ing for  material  furnished  to  be  used  in  con- 
structing improvements  upon  the  hcKuestead 
foils  squared  within  the  provision  the 
Constitution  excepting  such  claims  from  the 
homestead  exemption.  Under  this  provld<n 
It  seems  to  be  that  there  could  be  no  reason 
In  the  contention  that  the  homestead  Is  not 
subject  to  the  satisfaction  of  the  claim  for 
the  material  furnished  by  the  plaintiff,  but 
the  defendants  claim  that  the  materialman 
has  no  lien  upon  the  homestead,  granting  that 
the  same  is  not  exempted  from  sale  for  tbe 
debt  created  for  material  furnished  to  be 
used  in  constructing  Improvements  thereon. 
While  we  have  no  cases  of  this  court  deciding 
this  particular  phase  of  the  case,  it  seems 
that  from  the  principles  laid  down  in  cases 
construing  analogous  questions,  In  regard  to 
the  homestead  exemptions,  that  It  may  be 
Justly  drawn  from  such  principles  that  tbe 
homestead,  not  being  exempt  for  such  claims, 
is  subject  to  such  claims,  and  the  same  reme- 
dies may  be  pursued  in  enforcing  such  claims, 
as  if  there  were  no  homestead  exemption. 
Atlas  Supply  Co.  v.  Blake,  152  Pac.  601; 
Nichols  V.  Overacker,  16  Kan.  54. 

In  the  case  of  Nichols  v.  Overacker,  16 
Kan,  54,  the  Supreme  Court  of'  Kansas  held, 
in  construing  the  provision  relative  to  home- 
stead exemptions  of  the  Constitution  of  that 
state  similar  to  the  provision  In  the  Constitu- 
tion of  this  state,  that  the  enforcement  of  the 
obligations  against  tbe  homestead  which  are 
within  the  exceptions  of  the  provision  protect- 
ing tbe  homestead  against  forced  sale  are 
governed  by  the  same  rules  as  If  there  were 
no  homestead  exemptions. 

Under  the  principles  announced  In  the  fore- 
going cases,  and  fron^  the  general  prlnclpiea 
of  law,  the  only  reascmable  constrttctlon  that 
can  be  placed  upon  the  Constitution  and  stat- 
ute is  that  the  person  who  furnished  the  ma- 
terial to  be  used  In  making  Improvements 
upon  the  homestead  has  all  tbe  rights  and 
remedies  In  the  enforcement  of  his  claim  as  If 
there  were  no  homestead  exempti<»is,  and  has 
the  right  to  perfect  his  Hen  for  material  fur- 
nished and  foreclose  the  same  against  the 
homestead  Just  as  he  would  against  property 
that  was  not  used  and  occupied  as  a  home- 
stead. 

[2]  The  defendants  contend  that  there 
could  be  no  Urn  created  In  favor  of  the  ma- 
terialman unless  the  contract  for  the  Im- 
provements was  J<^ed  In  by  both  the  hus* 
band  and  the  wife.  It  has  been  uniformly 
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held  by  all  the  conrts  that  a  mortgage  given 
by  tbe  spouse  In  whose  name  the  title  stands 
to  seaire  the  payment  of  the  purchase  Is 
valid  without  tbe  Joining  of  tbe  other  spouse. 
There  Is  no  reason  why  the  same  principle 
should  not  apply  to  obligations  for  material 
furnished.  The  improvements  which  lare 
created  out  of  material  furnished  become 
as  much  a  part  of  the  homestead  as  the 
realty,  and  therefore  the  material  famished 
is  a  factor  in  creating  the  homestead  by  ren- 
dering It  inhabitable.  Hence  the  rights  and 
remedies  of  the  materialman  are  not  Inferior 
in  the  enforcement  of  his  claim  for  material 
famished  to  the  rights  and  remedies  of  tbe 
vendor  in  enforcing  payment  of  the  purchase 
price. 

And,  farther  applying  the  principle  an- 
nounced above,  that  remedies  for  the  enforce- 
ment of  obligations  which  come  within  the 
exertions  of  the  provision  of  the  law  protect- 
ing the  homestead  against  forced  sale  are  the 
same  In  regard  to  other  property,  it  Is  clear 
that  the  husband's  Joining  In  tbe  contract 
for  the  improvements  was  not  necessary. 
And  the  same  reasons  Just  stated  answer  the 
contention  of  the  defendant  that  notice  of  the 
lien  should  be  served  upon  the  husband. 

The  contention  of  the  defendants  that  tbe 
subcontractor  or  the  person  who  furnished 
the  material  under  contract  with  tbe  contrac- 
tor cannot  have  a  Hen  upon  the  premises  on 
which  tbe  improvements  are  made  is  an- 
swered fully  by  section  3804,  Hev.  Laws  1910, 
which  expressly  gives  persons  furnishing  ma- 
terials nnder  a  subcontract  with  the  con- 
tractors liens  upon  tbe  premises  on  which 
sncb  materials  are  used  in  constructing  im- 
provements. 

Therefore  the  judgment  of  the  trial  court 
shonld  be  affirmed. 

PER  CUBIAM.  Adopted  In  whol& 
(C?  Okl.  SOU 

la  re  OKIiAHOMA  GAS  &  ELECTRIC  CO. 
(Noa  7714,  8393.  9203.^ 

(Supreme  (3oart  of  Oklahoma.   Feb.  1%  1918.) 

{Syllahus  hy  the  Court.} 

1.  Taxation  «=>493(8)  —  Equauzation— Ap- 
peal—Presumption. 

On  appeal  from  tbe  state  board  of  equaliza- 
tion, in  the  absence  of  an  affirmative  euiowing 
that  an  erroneous  method  of  valuation  was  used, 
or  that  values  not  properly  assessable  were 
taken  into  consideration,  the  presumption  is 
that  the  action  of  tbe  board  of  equalization  is 
correct 

2.  Taxation  •^»498(8)     ItePBEounoN  and 
Replaceheni^Pbebuuftion. 

In  a  proceeding  for  the  purpose  of  assess- 
ing the  property  of  a  gas  and  electric  company 
for  the  purposes  of  taxation,  in  tbe  absence  of 
evidence  to  tbe  contrary,  the  presumption  is 
that  any  natural  depreciation  in  the  value  of 
its  instmmentalities  are  provided  for  by  replace- 
ments paid  for  out  of  tnc  net  earnings  of  tbe 
company,  and  that  tbe  plant  of  the  corapaoy  is 
always  kept  in  an  ordinary  state  of  efficiency. 


8.  Taxation  •s34(K8)  —  Univobuitt  Dib* 
cbihination. 

The  consideration  of  the  values  represented 
by  franchises  held  by  a  gas  and  electric  company 
in  determining  tbe  taxable  value  of  tbe  pmp- 
erty  owned  by  it  does  not  violate  tbe  onUormity 
clause  of  the  state  Constitution,  nor  constitato 
an  unjust  discrimination  against  such  company. 
4.  Taxation  «=»375  —  Gas  and  Electbio 

CoHPANT  —  Valuation  of  Pbofebtt  — 

Eabninq  Cafacitt. 
The  earning  capacity  of  property  may  be 
considered  in  arriving  at  its  fair  value,  but  ita 
value  cannot  be  determined  by  that  circumstance 
alone. 

Appeal  from  State  Board  of  Equalization. 

The  Oklahoma  Gas  &  Electric  Company 
appeals  from  the  assessment  of  its  property 
for  taxation  by  the  Board  of  Equalization. 
Affirmed. 

Paul  Relss,  of  Oklahoma  City,  for  appel- 
lant. S.  P.  Freellng,  Atty.  Gen.,  and  Jna  B. 
Harrison  and  Hunter  L.  Johnson,  Asst  Attya 
Gen.,  for  appellees. 

HARDY,  J.  From  the  assessment  of  Its 
property  for  taxation  for  the  years  1915, 
1916  and  1917  by  the  state  board  of  equaliza- 
tion, the  Oklahoma  Gas  &  Electric  Company 
appeals.  The  evidence  consists  of  various 
reports  made  by  It  to  tbe  state  board  of 
equalization  and  to  the  Corporation  Commis- 
ston  and  certain  other  documentary  evidence. 
The  value  placed  upon  its  property  by  appel- 
lant for  tbe  purposes  of  taxation  for  the 
year  1915  was  $1,462,901,  1916,  $1,866,000, 
and  for  1917,  $1,947,000,  which  values  were 
arrived  at  by  taking  the  total,  naked,  origi- 
nal cost  of  construction  of  its  plant,  based 
upon  the  cost  of  the  different  items  such  as 
posts,  wires,  etc,  and  deducting  therefrom 
5  per  cent  of  such  original  cost  per  annum 
for  depreciation.  This  amount  did  not  In- 
clude the  value  of  gas  and  electric  frandilses 
owned  by  it,  nor  was  it  Intended  to  represent 
tbe  aggregate  cash  value  of  all  of  its  prop- 
erty as  a  going  concern.  In  the  return  made 
to  the  state  board  of  equalization  for  1915, 
the  total  assets  as  of  February  1,  1917,  afe 
stated  to  be  $6,111,987.59,  1916,  $6,210,539.- 
59,  and  for  1017,  $6,516,766.08,  which  indades 
unsold  bonds  In  the  sum  <^  $75,000  and  gas 
and  electric  franchises  valued  at  $3,610,- 
14S.13. 

[1,  2]  Appellant's  property  was  assessed  for 
taxation  for  the  year  1916  by  the  state  board 
of  equalization  at  $2,500,000,  1916  at  $2,500,- 
000,  and  for  1917  at  $2,825,000,  which 
values  appellant  claims  are  largely  In'  excess 
of  the  taxable  value  of  its  properly.  And 
It  f  urdier  contends  that  such  valuations  work 
a  discrimination  between  appellant  ana 
other  public  service  corporations  and  indi- 
viduals owning  similar  property.  In  support 
of  this  position  It  Is  urged  that  the  board  of 
equalization  erred  In  taking  into  considera- 
tion the  value  of  franchises  owned  by  appel- 
lant, and  also  erred  In  the  method  by  whldl 
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ft  arrived  at  the  valnatioii  fixed.  The  record 
does  not  disclose  the  method  by  which  the 
value  of  appellant's  property  was  deter- 
mioed,  and,  In  the  absence  of  a  showing  that 
an  erroneous  method  of  calculation  was  used, 
or  that  values  not  properly  assessable  were 
taken  Into  consideration,  the  presumption  la 
that  the  proper  method  was  used.  LOsk  t. 
Porter,  156  Pac.  224;  Board  Com'ra  t. 
Held.  162  Fac  733. 

The  question  then  would  be  whether  the 
result  arrived  at  Is  erroneous.  The  total 
assets  as  of  February  1,  1917.'  amounted  to 
$6,516,766.08,  and  if  from  this  amount  be 
deducted  the  amount  of  unsold  bonds  and  the 
Ttlne  of  franchises  as  before  stated,  and  ac- 
counts payable  In  the  bvm  of  $97,770.17. 
there  would  remain  physical,  tangible  prop- 
erty of  the  value  of  $3,286,350.78.  in  addition 
to  whldk  there  is  in  the  hands  of  the  trustee 
of  aK>ellant's  bondholders  the  sum  of  |471r 
981.17,  deposited  from  current  revenue  as  a 
reserve  fund  to  take  care  of  renewals  and 
replacements  and  to  maintain  the  value  of 
the  secnritj  of  the  mortgage  on  the  plant 
nie  flgureEE  for  1016  and  1916  are  essentially 
the  sam^  wltli  small  variations  in  amounts 
of  Income,  expenditures,  ac(»unts  receiva- 
ble, accounts  payable,  and  cash  on  hand.  If 
no  dednctlrais  be  permitted  for  depreciation, 
the  actual  value  of  appellant's  tangible  prop- 
er^ Is  largely  in  excess  of  the  sum  fixed  by 
the  board  of  equallzatiiHi.  There  was  no 
evideioe  of  depreciation,  and  it  will  be  pre- 
sumed that  depreciation  has  been  cared  for 
out  of  current  operating  expenses,  and  de- 
dnctlmis  therefor  should  not  be  permitted. 
Be  Assessment  of  Western  Union  TeL  Co., 
35  OU.  626,  130  Pac.  665. 

[t,  4]  In  addition  to  this  presumption,  the 
record  affirmatiTely  shows  that  depreciation 
has  been  cared  for  out  of  current  c^rattng 
apmses,  and  by  a  reserve  fond  created  es- 
pecially for  that  purpose.  If,  however,  de- 
dnctlons  therefor  be  permitted,  the  result 
would  not  be  different,  because  It  was  prop- 
er for  the  board  of  equalization,  la  fixing 
the  value  of  appellant's  property,  to  take  into 
consideration  the  value  of  franchises  owned 
by  it,  and  said  board  was  required  to  fix 
the  a^egate  value  of  all  of  appellant's 
property  for  the  purpose  of  taxation  at  Its 
fair  cash  value,  estimated  at  the  price  it 
would  bring  at  a  fair  voluntary  sale.  Article 
10,  {8,  Const 

By  section  7302.  Bev.  Laws  1910,  It  Is  pro< 
vided  that  all  property  of  corporations,  banks 
and  bankers,  except  such  as  Is  exempt,  shall 
be  subject  to  taxation,  and  by  section  7343, 
every  gas,  light  "heat  and  power  company 
Is  required  to  return  anonally  to  the  state 
auditor  sworn  statements  of  its  property,  in- 
dndlng  a  statement  of  franchises  held  by 
gach  company  from  any  municipal  corpora- 
tloQ,  showing  the  length  of  time  same  Is 
to  run  and  the  conditions  under  which  they 
were  granted,  and  section  7314  requires  all 


electric  light  and  power  companies,  among 
other  things,  to  show  in  the  return  made  by 
them  to  the  state  auditor  all  contracts  b€^- 
tween  such  corporation  and  any  municipal 
corporation  of  the  state  and  the  amount  of 
revenue  derived  therefrom  and  all  franchises 
owned  or  held  by  such  company.  These  pro- 
visions evidence  beyond  controversy  the  leg- 
islative intent  to  consider  franchises  held  by 
corporations  such  as  appellant  In  determin- 
ing the  value  of  its  property  for  the  purpose 
of  taxation.  Aside  from  the  statutes  specif- 
ically requiring  such  Information  to  be  re- 
turned, the  Constitution  expressly  declares 
that  no  property  sha,U  be  exempt  from  taxa- 
tion except  as  provided  therein.  Section  50, 
art  5,  Const  * 

It  would  be  a  manifest  injustice  to  permit 
the  ^ormous  values  represented  1^  munici- 
pal franchises  to  escape  a  Just  iwc^rtlon  of 
the  burdens  of  taxation.  Such  franchises 
are  property,  and  oft«i  possess  great  value 
and  produce  large  incomes,  and  are  as  pnq^- 
erly  subjects  of  taxation  as  any  other  species 
of  property,  and  the  taxation  thereof  is 
within  the  te^tlmate 'exercise  of  the  taxing 
power  of  the  stata  Teazle  Bank  v.  Fenno, 
8  WaU.  (76  n.  &  )  538, 19  I«  Ed.  482;  Taylor 
r.  Secor,  92  U.  S.  675,  23  L.  Ed.  663;  New 
Orleans  City  &  Lake  B.  Ca  r,  New  Orleans, 
143  U.  S.  192, 12  Sup.  Ct  406. 36  L.  Ed.  121. 

And  tha  consideration  of  intangible  values 
represented  such  banchlses  in  determining 
ttie  taxable  value  of  appellant's  property  does 
not  violate  the  provisions  of  the  Constitution 
requir^  uniformity  of  taxatlm,  nor  does  it 
constitute  an  unjust  discrimination  between 
property  owned  1^  Individuals  and  that  owned 
by  corporations.  While  the  Constltutifm  re- 
quires taxation  In  general  to  be  uniform  and 
equal,  this  provision  is  not  violated,  nor  is 
any  unjust  discrimination  made  betweok  in- 
dividnals  and  corporations,  U  a  different 
mode  of  taxation  Is  adopted  as  between  in- 
dividuals and  corporations  or  between  cor- 
porations of  different  classes.  The  Consti- 
tution authorizes  the  classification  of  prop> 
erty  for  the  purposes  of  taxation  and  the 
valuation  of  dlfTerent  classes  by  different 
methods.  Article  10,  S  8,  Const. ;  Taylor  v. 
Secor,  supra ;  Pac.  Ex.  Co.  v.  Seibert.  142  U. 
S.  339, 12  Sup.  Ct  250,  35  I*  Ed.  1035;  Adams 
Ex.  Co.  V.  Ky.,  166  U.  S.  171,  17  Sup.  Ct 
527,  41  L.  Ed.  960. 

And  it  would  not  be  error  for  the  board  of 
equalization  to  take  Into  consideration  the  in- 
come and  revenue  derived  by  appellant  from 
the  operation  of  its  plant  In  determining  its 
fair  cash  value.  Whatever  property  is 
worth  for  the  purposes  of  income  and  sale, 
it  Is  also  worth  for  the  purposes  of  taxation. 
Be  Ind.  Ter.  Illuminating  Oil  Co.,  43  Okl. 
307,  142  Pac.  997;  Adams  Express  Co.  v. 
Ohio  State  Auditor,  supra.  165  U.  S.  IM,  17 
Sup.  Ct  305,  41  L.  Ed.  6S3. 

The  standard  fixed  by  the  Constitution  In 
determining  the  taxable  value  of  proper^ 
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Ift  that  It  shall  be  assessed  at  Us  fair  cash 
value,  estimated  at  the  price  it  would  bring 
at  a  fair  voluntary  sale,  and  whenever  aepa- 
rate  articles  of  property  such  as  that  owned 
by  api>ellant  are  joined  together  la  unity 
of  ownership  and  unity  of  use,  and  there  has 
been  developed  an  Intangible  value,  such  val- 
ue must  necessarily  be  considered  In  ar- 
riving at  the  fair  cash  value  of  the  property 
as  a  whole  and  as  a  part  of  a  going  concern. 
Re  Assessment  Western  UiUon  Tel.  Co.,  su- 
pra; Adams  Express  Co.  t.  Ohio  State  Au- 
ditor, supra. 

The  evidence  discloses  that  there  ts  out- 
standing capital  stock  amounting  to  $2,600,- 
000,  aqd  outstanding  bonds  to  the  amount  of 
$2,863,000,  which  bear  Interest  at  the  rate  of 
5  per  cent  In  addition  to  paying  Interest 
upon  these  outstanding  bonds,  the  company 
has  been  paying  a  dividend  upon  Its  capital 
atixM  of  8  per  cent,  8%  per  cent,  and  0*^ 
per  cent  and  depreciations  have  been  taken 
care  of  out  of  operating  expenses  and  6  per 
cent  of  the  amount  of  outstanding  bonds  has 
been  set  aside  annually  as  a  reserve  fund 
for  the  purposes  of  maintaining  tbe  value  of 
the  security  of  the  mortgage.  The  net  in- 
come for  1917  was  $403,000,  and  after  paying 
Interest  on  bonds,  tbe  appropriation  to  lake 
care  of  d^redatton,  and  a  dividend  of  7  per 
cent  upon  its  capital  stock,  there  would  re- 
main a  balance  of  $111,986.61.  Capitalizing 
this  sum  at  7  per  cmt.  It  would  pay  a  7  per 
cent,  dividend  upon  an  investment  of  $1,599,- 
808.70,  which,  being  added  to  the  amount  of 
capital  stock  and  bonded  Indebtedness,  would 
give  a  total  earning  capital  value  of  the  en- 
tire property  of  appellants  for  tbe  purposes 
of  sale  of  $7,062,80&70  for  the  year  1917. 
Another  way  of  demonstrating  that  the  valu- 
ation fixed  by  tbe  board  of  equalization  Is  not 
unfair  would  be  to  take  the  value  of  the  tangi- 
ble, physical  property  of  appellant  to  wit 
$3,580,402.74,  and  take  the  surplus  of  $111,- 
9S6.'61,  after  paying  Interest  on  bonds,  divi- 
dends on  stock,  and  depredation  reserve,  and 
capitalizing  It  at  7  per  cent  as  before,  and 
adding  tbe  value  thus  obtained  to  the  actual 
value  of  the  tangible,  physical  property  of 
$3,530,492.74  would  give  a  sale  value  of  $5,- 
180,301.44,  which  is  even  less  than  the  total 
values  returned  to  the  Corporation  Commta- 
filon.  A  similar  calculation  for  each  year 
will  demonstrate  that  tbe  values  fixed  are 
less  than  tbe  actual  value  of  appellant's 
property  for  each  respective  year.  That  It 
Is  proper  In  arriving  at  a  fair  cash  value  of 
property  to  consider  the  Income  and  revenues 
derived  therefrom  Is  not  open  to  serious 
question.  Be  Assessment  of  Osage  &  Okla- 
homa Gas  Co.,  135  Okl.  154,  128  Pac.  692. 
Appellant's  property  was  worth  to  It  In  the 
matter  of  Income  and  revenue  the  valuations 
shown  by  the  foregoing  calculations,  and 
there  la  no  doubt  of  the  power  of  the  state 
to  assess  it  for  taxation  at  that  value,  for 


whatever  may  be  the  fair  cash  valne  of  prop- 
erty, that  value  may  be  accepted  by  tbe 
state  as  tbe  basis  for  taxation,  and  this  value 
ought  not  to  be  evaded  by  any  mere  confu- 
sion of  words  or  Juggling  of  figures  or  shift- 
ing of  accounts.  If  it  be  not  so  taxed,  an 
unjust  discrimination  arises  between  pr{^ 
erty  of  this  character  and  other  property  not 
possessing  sudi  values,  and,  as  stated  by 
Mr.  Justice  Brewer  In  Adams  Express  Co.  v. 
Ohio  State  Auditor,  supra — 

"accumulated  wealth  will  laugh  at  the  crudity 
of  taxing  laws  which  reach  only  the  one  and 
ignore  the  other,  while  they  who  own  tangible 
property,  not  organised  Into  a  aicgle  producing 
plantj  will  feci  tbe  injustice  of  a  syel^m  which 
Bo  misplaces  the  burden  of  taxation." 

Appellant  uses  several  methods  of  illus- 
trating the  contention  that  It  is  not  equally 
assessed  as  compared  with  other  corporatkms 
of  like  character  In  tbe  state.  The  first  com- 
parison is  made  with  the  Oklahoma  Railway 
Company.  This  company  is  not  of  the  same 
class  of  corporations  as  appellant,  and  ttae 
valuation  of  Its  property  stands  upon  a  dif- 
ferent basis.  Besldee  there  Is  no  statement 
In  the  record  of  Uie  assets  of  the  railway 
company  nor  sufficient  evidence  upon  wblidi 
a  fair  comparison  can  be  made.  Comparisoa 
Is  also  made  with  tbe  Muskogee  Gas  A  Elec- 
tric Company  and  the  Enid  Electric  &  Gas 
Company.  There  Is  notiilng  In  tbo  record  In 
tbls  case  upon  wbiCh  a  fiilr  aHnparlam  of 
tbe  assessments  of  tiie  two  convMules  can 
be  made.  While  the  appeals  of  the  respec- 
tive companies  have  been  briefed  together 
and  the  propositions  of  law  urged  are  Iden- 
tical, each  case  Is  presented  in  a  separate 
appeal  upon  Its  own  record.  Neither  Is  there 
sufficient  evidence  to  Justify  the  comparison 
attempted  with  other  corporations.  If  such 
comparisons  were  Justified  and  a  discrepancy 
appeared  between  the  assessment  of  appel- 
lant and  that  of  the  various  companies,  ap- 
pellant's assessment  would  not  thereby  be 
rendered  Illegal,  In  the  absence  of  a  showing 
that  the  discrimination  was  intentional  or 
fraudulent.  There  Is  no  system  of  taxation 
that  Is  perfect,  and  inequalities  and  inaccu- 
racies will  creep  in,  but  such  Inequalities,  If 
the  result  of  an  honest  mistake,  and  not 
based  upon  some  fundamentally  erroneous 
theory,  will  not  avoid  the  assessment  C.  B. 
&  Q.  R.  Co.  V.  Babcock,  2(M  U.  S.  585,  27  Sup. 
Ct  326,  51  L.  Ed.  636,  37  Cya  736;  Cooley 
on  Taxation  (3d  Ed.)  254-260, 

The  assessments  of  Oklahoma  county,  Mus- 
kogee county  and  Garfield  county  for  the 
years  1912  to  1916,  both  inclusive,  are  relied 
upon  as  showing  an  unjust  discrimination 
against  appellant  The  total  assessment  of 
these  counties  for  the  years  1912,  1913,  and 
1914  are  not  In  the  records;  neither  ts  there 
anything  to  show  what  part  of  the  total  val- 
ues of  either  of  the  counties  appellant  or  any 
of  the  other  companies  own,  and  this  cobh 
parleon  is  without  merit 
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This  was  an  appeal  from  the  assessment 
made  by  the  state  board  of  eauallzatlon  un- 
der section  3,  subd.  B,  c.  107,  Sess.  Laws 
1915,  p.  177,  which  la  the  same  In  substance 
as  section  3,  subd.  6,  art.  1,  c.  240,  Sess. 
Iaws  1913.  Under  this  section  a  taxpayer 
may  flie  a  complaint  attacking  his  assess- 
ment, which  complaint  Is  set  for  hearing,  evi- 
dence heard  and  the  complaint  acted  upon. 
From  an  adverse  action  the  taxpayer  or  the 
county  attorney  for  the  taxpaying  public  may 
appeal  to  this  court,  and  we  will  examine 
and  review  the  transcript  of  the  record,  and 
will  afDnii,  modify,  or  annul  the  order  ap- 
pealed from  as  Justice  may  demand. 

On  an  examination  and  review  of  the  Rec- 
ord In  this  case,  It  does  not  appear  that  any 
OTor  was  committed  by  the  board  of  equall- 
ation  In  the  method  by  which  It  arrived  at 
the  valnes  fixed,  nor  that  such  values  are 
unjust  or  ccmtrary  to  the  evidence. 

The  order  appealed  from  la  therefore  af- 
firmed. AU  the  Justices  concur. 
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In  xe  ENID  BLEOTBIO  ft  GAS  0(X 
(Noa.  7712,  8381.) 

<8iVKnM  Ooart  of  Oklahoma.  Feb.  12.  191&. 

Appeal  from  State  Board  of  Bgualizatioo.' 

The  Ekild  Electric  ft  Gaa  Company  appeals 
from  the  assessment  of  its  property  for  taxa- 
tion.  Orders  affirmed. 

Paul  Reiss,  of  Oklahoma  Gibr,  for  appellant. 
8.  e.  Freding.  Atty.  Gen.,  and  Jno.  B.  Harri- 
mm  and  Hunter  L.  Johnson,  Asst  Attjs.  Gen,, 
for  appellees. 

HABDT,  J.  From  the  assessment  of  its 
property  for  taxation  for  the  Staxa  191S  and 
1916  the  I^id  Electric  &  Gaa  Company  appeal. 
Tbe  facts  as  to  this  company  are  presented  in 
reports,  and  retarns  simuar  to  those  presented 
in  tbe  record  In  Be  the  Assessment  of  the  Okla- 
homa Gaa  &  Electric  Company  and  in  Re  As- 
sessment of  the  Muskogee  Gas  &  Electric  Com- 
pany just  decided.  Tbe  appellant  returned  its 
property  for  aasessment  for  1915  at  $223,477 
and  for  1916  at  $206,000.  The  value  as  final- 
ly fixed  by  the  board  of  equalization  was  for 
1915  $275,000,  and  for  1916,  $275,000.  As  in 
the  other  cases,  the  values  returned  by  appellant 
represents  the  naked  cost  of  tbe  different  items 
entering  into  the  construction  of  its  plant  with- 
out considering  the  value  of  the  plant  as  or- 
ganized, and  excludes  from  consideration  fran- 
cfaisea  held  by  it  From  the  original  cost  of  con- 
struction 6  per  cent,  per  annum  for  depreciation 
has  been  draacted.  No  showing  appears  in  the 
record  as  to  depreciation,  and  the  same  cannot 
bo  allowed.  In  re  Assessment  Western  IJnion 
Tel.  Co..  36  OkL  626.  130  Pac.  565:  In  re  As- 
seaament  Oklahoma  Gas  ft  Electric  Cow,  171 
Pac  2a 

It  affirmatively  appears  that  depreciation  has 
bem  taken  care  of.  By  tbe  terms  of  the  mort- 
gige  securing  the  hcmds  of  this  appellaat  it  is 
provided  that  neither  the  value  oC  we  mortgag- 
ed property  nor  the  Hen  of  the  mortgage  wul 
be  dimmisbed  or  impaired  In  any  way  as  a  re- 
mit of  any  action  or  nonaction  on  the  part  of 
the  companTi  and  the  c<HnpaDy  nndertues  to 
keep  in  good  repair  wi^dng  order  and  condition 
an  tti  property,  plant,  appliances,  gyatem,  and 


equipment,  and  that.it  will  from  time  to  time 
make  all  needed  and  proper  repairs  and  replace- 
ments, and  the  return  affinnativdy  shows  that 
Buch  haa  been  done.  If.  notwithstanding  the 
fact  that  repairs  and  replacements  have  been 
taken  care  of,  depreciation  be  allowed,  a  mo- 
ment's reflection  will  show  that  in  20  years 
tho  taxable  value  of  the  plant  will  be  noting, 
and  after  20  years,  less  than  nothing,  although, 
so  far  as  its  efficiency  and  earning  capttcity  is 
concerned,  the  plant  may  have  been  kept  up 
during  all  these  years,  to  its  original  efficiency. 
The  outstanding  paid-up  capital  stock  of  ap- 
pellant for  the  years  in  question,  was  prefer- 
red stock  $439,300  and  common  stock  $500,000. 
The  outstanding  bonds  for  the  same  period 
amounted  to  $620,000.  In  its  reports  made  to 
the  state  auditor  and  board  of  equalizati(»i  and 
a  general  report  made  to  tbe  Corporation  Com- 
mission in  compliance  with  order  No.  774,  the 
total  assets  for  1915  are  shown  to  be  $1,666,- 
589.16  and  for  1916,  $1,671,773.88.  In  these 
totals  the  separate  values  of  the  tangible  and 
intangible  assets  are  not  separated.  For  the 
same  years,  the  gross  revenue  was  $130,458.62 
and  $141,248.18.  respectively,  and  the  net  in- 
come $53,<m.55  and  1168,6^.54.  respectively. 
The  general  report  to  the  Corporation  Commis- 
sion on  April  30,  1914,  shows  the  cost  of  con- 
struction to  that  date  to  be  $689,000,  and  shows 
that  the  appellant  owned  franchises  whldi  were 
valued  by  it  at  $823,786.11.  making  a  total  of 
$1,513,001.56,  which  amount  did  not  include 
tho  value  of  certain  property  discarded.  For  the 
year  ending  February  1,  1915,  improvements  in 
the  sum  of  $2,978.15  and  for  1916  in  the  sum 
of  $5,184.72  were  made.  In  order  to  determine 
the  fair  cash  value  of  appellant's  property  the 
figures  for  1915  may  be  taken.  The  net  income 
for  that  year  was  sufficient  to  pay  5  per  cent, 
interest  on  the  amount  of  outstanding  bonds  and 
a  7  per  cent  dividend  on  a  capital  stock  oE 
$814,750.71,  which  gives  a  total  reasonable  in- 
vestment value  for  that  year  of  $934,750.71. 
This  amount  is  not  equal  to  the  entire  outstand- 
ing capital  stock,  but  gives  a  fair  basis  for  the 
valuation  of  the  assets  for  the  purposes  of  tax- 
ation, which  should  be  assessed,  not  on  the 
par  value  of  the  outstanding  capital  stock,  but 
upon  the  actual  value  of  the  property  as  a 
whole. 

Another  way  of  demonstrating  that  the  values 
fixed  by  the  board  of  equalization  Is  not  unfair 
to  appellant  is  to  take  the  actual  cost  of  con- 
struction of  its  property  as  it  existed  in  1915. 
to  wit,  $692,194  and,  after  allowing  an  annual 
interest  of  7  per  cent  thereon,  which  would 
amount  (o  $43,433.58,  and  dedncting  this 
amount  from  the  total  net  income  of  $63,032.55, 
a  bslance  of  $4,578.97  wonld  remain,  which 
would  pay  a  7  per  cent,  return  on  an  additional 
value  of  $65,413.85,  thus  showing  that  the  net 
income  for  the  year  in  question  would  give  a 
return  of  7  per  cent  upon  a  total  value  of 
$757,607.85.  The  amount  thus  ascertained  is 
much  less  than  the  values  reported  to  the  Cor- 

E oration  Commission,  and  is  less  than  for  1916, 
ut  is  far  in  excess  of  tbe  assessment  for  that 

iear.  A  capitalization  of  the  net  income  for 
916  will  give '  somo  increase  both  in  tangible 
and  intangible  values,  and  will  show  a  value 
largely  in  excess  of  that  fixed  by  the  board  of 
equalization.  Accepting  either  the  returns  in 
the  various  reports  made  by  appellant,  or  as- 
certaining tho  value  of  its  property  by  a  cap- 
italization of  its  net  income,  the  assessments  ap- 
pealed from  are  much  less  than  the  actual  val- 
ues of  the  i}roperty  assessed. 

The  questions  of  law  involved  are  identical 
with  those  in  Re  Assessment  of  the  Oklahoma 
Gaa  &  Electric  Company,  and  upon  the  author- 
i^  of  that  cese^  the  orden  appealed  frun  are 
affirmed.   AU  the  Juaticee  concur. 
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In  re  MUSKOGEE  GAS  &  ELECTniC  CO. 
(Nos.  7713,  8392.  9202.) 

(Sapreme  Court  of  Oklahoma.    Feb.  12,  1918.) 

Appeal  from  State  Board  of  Equalization. 

The  Muskogee  Gas  &  Electric  Company  a^ 
peals  from  orders  of  the  State  Board  of  Equali' 
zQtion,  asseBsing  its  property  for  taxation  for 
certain  years.  Affirmed. 

Paul  Keisa,  of  Oldahoata  City,  for  appellant. 
S.  P.  Freeling,  Atty.  Gen.»  and  Juo.  B.  fifarriHon 
and  Hunter  I*  Johnson,  Asst  Attys.  Gen.,  for 
appellees. 

HARDY,  J.  From  orders  of  the  state  board 
of  equalization,  asBessiog  its  property  for  taxa- 
tion for  the  years  1915,  1910,  and  1917,  the 
Muskogee  Gas  &  Electric  Company  appeals. 

The  estimate  placed  by  appellant  upon  its 
property  for  the  purposes  of  taxation  for  said 
years,  respectively,  is  as  follows :  For  1015, 
15775,172;  1916,  $790,000;  1917,  4783,767. 
These  values  were  arrived  at  by  taking  the 
naked  cost  of  construction  of  appellant's  plant 
and  equipment  disconnected  with  any  value  of 
the  property  as  part  of  a  going  concern  and  de- 
ducting therefrom  5  per  cent,  of  such  cost  per 
annum  for  depreciation.  The  property  was  as- 
sessed by  the  board  of  equalization  of  said  years, 
respectively:  For  1915,  $1,000,000;  1916,  !$!,• 
000,000;  and  for  1917.  $1,200,000,  which  values 
appellant  claims  to  be  excessive,  and  urges  that 
the  board  of  equalization  erred  in  the  method  by 
which  it  arrived  at  such  values,  and  by  taking 
into  consideration  the  value  of  franchises  owned 
by  it,  and  that  such  assessment  constitutes  an 
unjust  discrimination  against  appellant.  The 
outstanding  capital  stock  of  the  company  for 
the  three  years  named  was  $2,314,300,  and  the 
amount  of  its  outstanding  bonds  was  $1,380,000. 
The  total  value  of  its  assets,  including  tangible 
property  and  franchises  for  the  year  1915  as 
shown  by  reports  made  to  the  state  auditor  and 
board  of  equalization,  was  $3,774,dt>3.76,.  and 
the  gross  revenue  for  that  year  amounted  to 
$506,801.57.  The  net  profits  as  shown  by  its 
reports  for  that  year  amounted  to  $48,577.78, 
which  amount  was  arrived  at  by  deducting  from 
the  gross  revenue  operating  expenses,  payment 
of  interest  on  bonds  and  dividends  on  capital 
stock.  The  net  income  given  in  the  report  to 
the  Corporation  Commission  was  $212,678.84. 
For  the  year  1916  the  total  assets  are  shown  to 
be  $3,797,574.69,  and  the  gross  revenue  for  the 
same  year  api»ears  to  have  been  $516,833.^8. 
The  net  income  as  shown  by  the  report  to  the 
Corporation  Commission  for  this  year  was  $2U3,- 
185.11.  For  the  year  1017  the  total  assets  were 
shown  by  reports  to  the  auditor  and  board  of 
equalization  to  he  $3,980,788.14.  and  the  gross 
revenue  for  that  period  was  $606,699.08  and 
the  net  income  for  the  same  year  was  $246,- 
378.U1. 

In  compliance  with  order  No.  774  of  the  Cor- 
poration Commission,  appellant,  on  April  3, 
1914,  filed  a  re^rt  with  the  Corporation  Com- 
mission, giving  in  detail  the  values  of  all  prop- 
erty owned  by  it  from  the  time  of  its  organiza- 
tion to  the  last-mentioned  date,  and  this  report 
was  introduced  before  and  considered  by  the 
board  of  equalization.  From  this  report  it  ap- 
pears that  up  to  and  including  the  month  of 
April,  1914,  appellant  had  paid  out  on  account 
of  construction  the  sum  of  $1,749,771.96,  and 
that  the  value  of  its  property,  tangible  and' in- 
tangible, added  to  the  payment  made  on  ac- 
count of  construction  or  the  acquisition  of  phys- 
ical property,  amounted  to  $3,617,305.41,  which 
included  the  electric  plapt  at  Muskogee,  electric 
plant  at  Ft.  Gibson,  a  gas  plant  at  Muskogee, 
and  an  ice  plant  at  Muskogee.    The  appellant . 


expended  for  improvements  during  1916  $8,790.- 
17;  1916,  $238,404.38;  for  1917,  $35,018.73. 
Adding  annual  improvements  to  the  totals  shown 
in  the  report  of  April  30,  1914,  a  value  would 
be  obtained  of  $3,^6,095JSS:  (or  1916,  $3364,- 
499.92;  for  1917,  ^.886,525.4»— which  totals 
are  less  than  the  amoiuits  returned  in  the  an- 
nual reports  to  the  Corporation  Commission. 
The  claim  for  depreciation  cannot  be  allowed 
because  there  is  no  evidence  thereof.  Be  As- 
sessment Western  Union  TeL  Co^  35  OkL  626, 
130  Pac.  565:  Be  Assessment  Oklahoma  Gas 
&  Elec.  Co.,  171  Pac.  26. 

It  affirmatively  appears  that  depreciations 
have  been  cared  for  in  addition  to  which,  un- 
der the  terms  of  a  mortgage  securing  the  bonds 
of  the  company,  renewals,  and  repairs  in  plants 
and  equipment  have  been  currently  kept  up 
out  of  current  operating  expenses  and  a  reserve 
for  depreciation  has  been  maintained  as  fol- 
lows: For  1015,  $40,000;  1016,  $40,000;  1917, 
$70,000.  While  the  net  income  for  the  three 
years  is  different  yet  in  1915  and  1916  depreci- 
ation was  cared  for  out  of  operating  expenses 
while  in  1917  ^0,000  was  set  aside  for  this  pur- 
pose. Deducting  this  amount  from  the  larger 
income  in  1917,  leaves  the  net  income  for  the 
three  years  substantially  the  same,  so  that  tiie 
value  of  appellant's  property  may  be  approxi- 
mately determined  for  the  three  years  by  capital- 
izing the  net  income,  which  for  1917,  less  the  de- 
preciation reserve,  was  $216,378.61,  which  wu 
sufficient  to  pay  annual  interest  at  5  ^er  cent, 
on  the  bonded  debt  and  a  7  per  cent,  dividend  on 
capital  stock  to  the  amount  of  $2,081,837.28, 
which  is  somewhat  less  than  the  amount  of  capi- 
tal stock  outstanding.  Adding  together  the 
amount  of  bonds,  to  wit^  $1,380,000,  and  the 
sum  upon  which  the  net  income  would  pay  a  7 
per  cent  dividend,  the  property  would  possess 
a  total  income-paying  value  of  $3,494^7.28. 
which  would  be  substantially  the  same  for  each 
of  the  three  years,  and  is  very  largely  in  excess 
of  the  values  fixed  by  the  board  of  equalization. 

Appellant  seeks  to  eliminate  its  gas  plant 
from  consideration  upon  the  claim  that  amounts 
paid  by  it  for  gas  exceed  the  revenues  from  that 
source.  The  contract  under  which  appellant 
obtains  its  gas  is  not  in  the  record,  and  it  does 
not  appear  what  per  cent  of  its  income  is  re- 
ceived from  the  gas  and  electric  departments,  re- 
spectively. The  evidence  does  show  what  its  net 
income  is,  and  it  is  hardly  to  be  presumed  that 
the  compnnv  would  be  operating  its  gas  depart- 
ment at  a  loss.  The  questions  of  law  involved 
in  this  case  have  been  determined  in  Be  Assess- 
ment of  Oklahoma  Gas  &  Electric  Company, 
this  date  decided^  Upon  the  authority  of  that 
case,  the  action  of  the  board  of  equalization  in 
each  of  the  three  cases  here  considered  is  affirm- 
ed. All  the  Justices  concur. 


(87  Okl.  !89) 

STATE  ex  rel.  BREENE,  Chief  Deputy  In- 
spector of  Oil  and  Gas,  v.  HOWABD, 
Sute  Auditor.    (No.  &114.) 

(Supreme  Courb  ot  Oklahoma.   Feb.  12.  1018.) 

(Syltabti*  iv  the  Court.) 

1.  States  «=»44r-BxEctmvi  Ofmces— Cbea- 
TioN    AND    Devolution  —  i.£ui8LATivjc 

The  office  of  diief  deputy  inspector  of  <^ 
and  gas  wells,  created  by  chapter  207,  Laws 
1913,  p.  459,  was  not  imbedded  in  the  Con- 
stitution nor  created  in  pursuance  to  any  man* 
date  thereof,  but  was  pnrdy  a  creation  of  the 
statute,  and  it  was  within  tiie  power  of  the  Leg- 
islature to  abolish  the  office  by  transferring  the 
duties  thereof. 
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2.  CoNsnruTioNAx,  Lav  4=»^S— Lboibzjltitk 
Power— Bight  to  Qitebtion. 
Relator,  bb  chief  deputy  inspector  of  oil 
and  gas  wells,  cannot  urge  the  objection  that 
the  Legislature  is  without  power  to  denude  the 
office  of  chief  mine  inspector  of  any  portion  of 
the  duties  thereof  with  reference  to  the  inspec- 
tor of  oil  and  gas. 

8.  Statutes  ^=9l41(l>— Ahenduxnt  bt  Rkf- 

.-  UENCE— CONSTITUnOHAL  PBOTISIONB. 

Chapter  207,  Laws  1917,  p.  380,  does  not 
purport  to  amend  any  prior  law,  but  on  its  face 
appears  to  be  an  act  in  itself,  and  is  not  with- 
in the  inhibition  of  artitde  o,  I  67,  Williams' 
Constitution,  even  though  it  seeks  to  effectuate 
the  power  conferred  by  reference  to  and  requir- 
ing ue  officers  thereby  created  to  proceed  in  the 
performance  of  their  duties  in  accordance  with 
general  laws  formerly  enacted. 

Error  'from  District  Court,  Oklahoma 
Coimty;  Edward  Dewes  Oldfieldt  Judge. 

Mandamns  I17  the  State  of  Oklahoma,  on 
relation  of  H.  H.  Breene,  Chief  Deputy  In- 
spector of  on  and  Gas,  against  E.  B.  How- 
ard, State  Auditor,  Judipnent  for  defend- 
ant, and  plaintiff  brings  error.  Affirmed. 

Halner,  Bums  &  Toney  and  Stuart,  Cmce 
&  Cruce.  all  of  Oklahoma  City,  for  plaintiff 
in  error.  S,  P.  I'reelliig,  Atty.  Gen.,  and  J.  L 
Howard,  Asst.  Atty.  Gen.,  for  defendant  in 
error. 

HABDT,  J.  The  state,  upon  the  relation 
of  H.  H.  Breene  as  chief  deputy  Inspector  of 
oil  and  gas,  commenced  an  action  in  the  dis- 
trict court  of  Oklahoma  county  against  E.  B. 
Howard,  as  state  auditor,  praying  a  writ  of 
mandamus  directed  to  said  defendant  requir- 
ing him  to  audit  and  allow  the  claims  of  re- 
lator for.  salary  and  expenses  as  chief  dep- 
uty insfpector  of  oil  and  gas  for  the  month  of 
March,  1917.  The  auditor  approved  said 
claim  up  to  and  Including  March  17th,  but 
refused  to  approve  same  for  the  remainder 
of  said  month  for  the  reason  that  the  duties 
pertaining  to  the  office  held  by  relator  had 
been,  by  chapter  207,  Session  Laws  1917,  p. 
385,  transferred  to  the  oil  and  gas  depart- 
ment thereby  established  under  the  Jurisdic- 
tion and  supervision  of  the  Corporation  Com- 
mission. Plaintiff  had  been  appointed  dilef 
deputy  inspector  of  oil  and  gas  wells  by  the 
chief  mine  Inspector  and  performed  the  serv- 
ices and  incurred  the  expenses  for  which 
claim  was  filed.  It  is  admitted  that  the  claim 
had  been  duly  approved  by  the  chief  mine  In- 
spector, and  that  there  were  sufficient  funds 
in  the  hands  of  the  stato  treasurer  for  the 
payment  of  same.  Judgment  was  fw  de- 
fendant, and  plaintiff  brings  error. 

[1]  It  is  first  urged  that  relator  is  not  an 
officer  whose  term,  duties,  and  compensation 
are  within  the  protection  of  the  CiHistitution. 
but  that  he  is  an  employ^  without  a  term, 
and  therefore  has  no  such  right  In  the  sub- 
ject-matter of  the  le^lation  referred  to  as 
would  entitle  him  to  question  the  constltu- 
UtMoality  thereof;  and,  farther,  that  even  If 
be  be  an  officer  be  has  no  property  rights  in 


the  offi(»,  nor  to  ttie  compensatliHi  attached 
thereto,  and  therefore  cannot  afeall  the  va- 
lidity of  sath  legislation. 

Article  6,  I  26,  Williams'  Constitution,  is 
as  fijllows: 

"The  office  of  chief  inspector  of  mines,  oil, 
and  gas  is  hereby  created,  and  the  incumbent  <n 
said  office  shall  be  known  aa  chief  taine  inspec- 
tor. •  *  •  The  chief  mine  inspector  shall 
perform  the  duties,  take  the  oath,  and  execute 
the  bond  prescribed  by  the  Legislature." 

Article  6,  S  26,  is  as  follows: 

"The  liegislature  shall  create  mining  districts 
and  provide  for  the  appointment  or  election  of 
assistant  inspectors  therein,  who  shall  he  under 
the  general  control  of  the  chief  mine  inspector, 
and  the  Legislature  shall  define  their  qualifica- 
tions and  duties  and  fix  their  compensation." 

Section  13  of  the  sdiQdnle,  among  other 
things  provides: 

"  •  *  •  The  chief  mine  inspector  shall  also 
perform  the  duties  required  by  laws  of  the  terri- 
tory ni  Oklahoma  of  the  territorial  oil  inspector 
until  otherwise  provided  by  law." 

Article  6,  S  25,  creates  the  office  of  chief 
mine  inspector,  and  this  office  Is  embedded 
in  the  Constitution,  but  the  duties  to  be  per- 
formed by  that  officer  are  to  be  prescribed 
by  the  Legislature. 

Article  6,  8  26,  commands  the  Legislature 
to  create  mining  districts  and  provide  for 
the  appointment  or  election  of  assistant  In- 
spectors therein,  and  declares  that  said  as- 
sistant Inspectors  shall  be  under  the  control 
of  the  chief  mine  Inspector,  and  requires  the 
Legislature  to  define  their  qualifications  and 
duties  and  to  fix  the  compensation  which 
they  are  to  receive,  and  section  13  of  the 
schedule  imposes  ujpon  the  chief  mine  inspec- 
tor the  performance  of  the  duties  delegated 
to.  the  territorial  oil  inspector  at  the  time 
the  Constitution  was  adopted. 

Pursuant  to  the  mandate  of  article  6,  |  26, 
the  Legislature  of  the  state  at  Its  first  ses- 
sion, chapter  54,  Session  Laws  1907-08,  p. 
521,  and  In  article  2  of  said  chapter  prescrib- 
ed the  duties-and  qnallflcatlons  of  the  chief 
mine  Inspector,  created  three  mining  dis- 
tricts and  provided  for  the  election  therein 
of  assistant  Inspectors  (sections  3949,  3950, 
Rev.  Ijaws  1910),  and  prescribed  their  quali- 
fications and  the  compensation  to  be  received 
by  them.  Relator  was  not  one  of  these,  but 
his  office  was  created  by  chapter  207,  Laws 
1913,  p.  459. 

The  office  held  by  relator,  to  wit,  chief 
deputy  inspector  of  oil  and  gas  wells,  Is  not 
named  In  the  Constitution,  neither  is  any 
provision  made  therein  for  the  creation  of 
such  office,  and  therefore  the  office,  when 
created,  was  purely  a  creation  of  the  statute, 
and  it  was  within  the  power  of  the  Legisla- 
ture to  increase  or  diminish  the  duties  of 
such  office  and  the  compensation  attached 
thereto.  And  the  Legislature  could.  In  Its 
diacretioa,  abolish  the  office  at  will  or  trans- 
fer all,  or  any  portion,  of  the  duties  th«eof 
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to  some  other  office  or  departmoit  If  not  pro- 
hibited by  the  Constitution. 

In  a  number  of  cases  it  has  been  held  that 
county,  deputy  coonty,  or  other  munlcii)al 
officials  are  not  officers  with  a  term,  but  are 
employ^  without  a  term.  Board  of  Com'rs 
V.  Hart,  29  OkL  693, 119  Pac  132,  37  R.  A. 
(N.  S.)  388 ;  State  ex  rel.  Beardon  v.  Harper, 
33  Okl.  572,  123  Pac.  1038;  State  ex  rel.  Mat- 
luck  V.  Oklahoma  aty,  38  OkL  349,  134  Paa 
68 ;  Town  of  Luther  v.  Crossley,  45  OkL  611, 
146  Pac.  S83.  And  It  has  also  been  h^d  that 
the  duties  of  soch  officers  may  be  diminished 
or  entirely  taken  away  at  the  will  of  the 
power  which  created  them.  Town  of  Lather 
v.  Crossley,  supra,  , 

In  Insurance  Co.  of  North  America  v. 
Welch,  154  Pac  48,  It  was  held  to  be  within 
the  power  of  the  Legislature  to  create  an  in- 
surance board  and  delegate  thereto  the  duty 
of  seeing  to  the  execution  of  the  laws  of  the 
state  then  in  force,  or  that  may  be  thereafter 
passed  In  relation  to  Insurance  and  Insurance 
companies  doing  business  In  this  state.  -This 
was  so  because  the  Constitution  did  not  de- 
fine the  duties  of  the  InBurnnce  commission- 
er, but  established  an  insurance  department 
and  left  to  the  Legislature  the  detail  of  pre- 
scribing the  duties  to  be  performed  by  the 
Insurance  commissioner.  The  distinction  be- 
tween that  case  and  this  lies  In  the  fact  that 
the  insurance  board  created  was  a  part  of 
the  insurance  department,  and  that  the  duties 
delegated  to  the  Insurance  board  thus  created 
were  not  transferred  to  another  department 
of  the  state  government.  The  decision  is  in 
point,  however,  upon  the  principle  that  the 
Legislature  may  define  the  duUea  attached  to 
an  office  where  such  authority  Is  delegated  by 
the  Constitution. 

The  law  must  necessarily  be  so  becauae 
oBlcNs  are  nothii^  more  tiun  the  agraits  ct 
the  state  for  efFectnating  the  public  puiposea 
for  wbich  the  state  was  created,  and-  the  pow- 
er to  create  or  abolish  offices  was  Intended  to 
further  the  public  convenience  «nd  necessity, 
and  so  too  are  the  terms  tor  which  they  are 
sheeted,  and  the  duties  which  are  delegated 
to  them.  If  the  power  of  the  Legislature  In 
the  alMenoe  of  constitutional  ^Iiibitlon,  to 
abolish  an  office  when  the  necessity  therefor 
has  ceased  to  exist  be  denied*  progress  and 
Improvement  in  govemmimt  according  to  tbe- 
needs  of  tiie  times  would  be  arrested,  and 
the  state  would  inevitably  become  a  great  pen- 
^n  establlshmient  upon  which  to  quarter  a 
host  cf  sinecures.  It  would  be  Impossible  to 
arrange  the  different  brandies  of  state  gov- 
ernment in  accordance  with  the  needs  tiiere* 
of  except  by  the  slow  and  cumbersome  meth- 
od of  constitutional  amendment,  and  no  gov- 
erment  could  be  competent,  or  perfect.  In 
the  absence  of  a  power  to  enact  and  repeal 
laws  and  to  create  change  or  discontinue  the 
agents  through  whom  the  execution  of  these 
laws  Is  secured.  Such  power  Is  and  will  be 
Indispensable  for  the  preservation  of  the 


body  politic  and  the  safety  of  the  community 
Itself.  Butler  v.  Commonwealth,  10  How. 
402,  13  L.  Ed.  472 ;  Taylor  v.  Beckham,  178 
U.  S.  548,  20  Sup.  Ct  890,  1009,  44  L.  Ed. 
1187. 

It  was  therefore  within  the  power  of  tbe 
Legislatiure  to  increase  or  diminish  the  du- 
ties of  the  office  bdd  by  relator,  or  to  trans- 
fer the  duties  thereof  to  some  other  officer, 
unless  prohibited  by  the  Constitution,  evea 
though  such  transfer  had  the  effect  of  abol- 
ishing said  office.  Mechem  on  Pablic  Offi- 
cers, SS  463-465. 

[2]  The  question  whether  It  was  within  the 
the  power  of  the  Legislature  to  denude  the 
office  of  chief  mine  Inspector  of  the  duties 
transferred  by  the  act  is  a  question  in  which 
relator  has  no  interest,  and  Is  therefore  not 
presented  for  our  consideration  and  we  ex- 
press no  opinion  thereon.  It  Is  an  estab- 
lished rule  that  the  Supreme  Court  will  not 
pass  upon  the  constitutionality  ot  an  act  of 
the  Legislature  nor  any  of  Its  provisions,  un- 
til there  is  presented  a  pr<^er  case  In  which 
It  is  made  to  appear  that  the  person  com- 
plaining has  an  interest  In  the  very  ques- 
tion urged,  and  would  be  entitled  to  the  hsae- 
flts  of  any  decree  that  might  be  rendered  on 
the  decision  of  such  question  or  would  be  sub- 
ject to  the  burdens  thereof.  Insurance  Co.  of 
North  America  v.  Welch,  154  Pac  48 ;  Black 
V.  Gelssler,  159  Pac  li24.  Therefore,  when  it 
Is  determined  that  the  constitutional  require- 
ments as  to  the  passage  of  the  act  have  been 
complied  with,  and  the  power  of  the  Legisla- 
ture to  abolish  the  office  held  by  relator  has 
been  sustained,  his  interest  in  the  subject- 
matter  of  the  legislation  has  been  deter- 
mined. 

In  Black  et  at  t.  Gelssler  et  aL  (not  yet 
<^ctally  reported)  159  Pac  1124,  It  was  hdd 
that  plaintiff  could  not  urge  constitutional 
obtl^HicHis  to  chapter  24,  Sessitm  Lasts  1916* 
p.  83,  cQmm<HiIy  known  as  the  r^stration 
law,  because  It  did  not  appear  that  he  would 
be  affected  In  any  way  the  act,  except 
that  be  would  be  required  to  pay  the  tax 
therein  provided  for,  and  It  was  further  held 
that  an  effid^t  remedy  was  ivovlded  by  stat- 
ute to  protect  his  Interest  as  a  taxpayer.  In 
Wiley  V.  Slnkler,  179  U.  &  58,  21  Snp.  CL 
17,  45  L.  Ed.  84,  the  Supreme  Court  of  the 
United  States  held  that  plaintiff  coidd  not 
question  the  validity  of  a  law  requiring  reg- 
istiatitm  of  voters  because  it  did  not  anieor 
that  plaintiff  was  affected  thereby. 

It  has  also  been  beld  that  a  white  man,  up- 
on trial  for  ap  alleged  crime,  cannot  quea- 
tion  the  constitutionality  of  an  act  because  It 
excludes  negroes  from  the  Jiu'y.  Common- 
wealth V.  Wright,  79  Ky.  22,  42  Am.  Eep.  203. 
And  also  that  a  man  cannot  raise  the  objec- 
tion that  under  the  law  women  are  excluded 
from  service  aa  jurors.  McKInney  v.  State, 
3  Wyo.  719,  30  Pac.  293, 16  L.  B.  A.  710.  And 
It  is  further  held  that  a  white  man  cannot 
raise  the  objection  that  a  law  Is  Invalid  be* 
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cause  It  exdndefl  negroes  from  eqna'l  benefits 
In  the  pabllc  schools  In  the  state.  Marsliall 
T.  Donovan,  10  Bush  (Ky.)  681.  And  so  a 
plaintiff  In  a  divorce  suit  who  has  not  resid- 
ed within  the  state  the  length  of  time  pre- 
scribed by  statute  regulating  action  for  dl- 
Torce  cannot  challenge  the  consdtutlonallty 
thereof.  Pugh  v.  Pugh,  25  S.  D.  7,  124  N.  W. 
959.  32  Lu  R.  A.  (N.  S.)  964.  Neither  can  a 
■herifl  object  to  the  constltutioiiality  of  an 
ftct  fixing  the  fees  of  certain  officials  on  the 
ground  that  it  Is  local  and  special,  where  the 
proTisIons  as  to  the  sheriff  are  complete  with- 
in theraselvefl;  and  capable  of  being  executed 
Independently  of  the  provisions  relating  to 
otiier  officers.  Henderson  t.  State  ot  Indiana 
ex  ret  Stout,  187  Ind.  652,  S6  N.  B.  257.  24 
UB.  A.  4f». 

L^slation  has  frequently  been  sustained 
In  respect  of  oorporatkHis  even  though  held 
Invalid  as  to  natural  persons,  or  corporations 
of  differoit  (dasses.  Tollls  r.  Lake  Erie  & 
Western  B.  R.  Co.,  175  U.  S.  S48,  20  Sup.  Ot 
136, 44  U  Ed.  192;  Pittsburgh,  C,  a  &  St  L. 
B.  Ga  T.  M<nitgomery,  1S2  Ind.  1,  49  N.  E  682, 
60  !#.  R  A.  875,  71  Am.  St.  Bep.  301;  Leep 
V.  St.  T^ls,  I.  H.  &  S.  B.  Co.,  68  Ark.  407.  25 
&  W.  75.  23  li.  R.  A  264,  41  Am.  St  Bep^ 
109;  St  Umis,  I.  U.  ft  S.  B.  Go.  t.  Paul,  64 
Ark.  S3.  40  S.  W.  706,  37  L.  B.  A.  604,  62  Am. 
fit  Bep.  164.  For  fnrtlier  lUustratlons  of 
the  extent  and  at^llcatlon  of  the  rule  the  fol- 
lowing cases  may  be  examined:  JdScLaury  v. 
Watelsky,  89  Tex.  Civ.  App.  894,  87  S.  W. 
1045;  Cronln  t.  Adams,  192  U.  S.  108, 24  Sup. 
Ct  210,  28  L.  Ed.  866;  FideUty  A  Caa.  Co. 
V.  Freeman,  109  Fed.  847,  48  a  a  A.  692,  54 
U  B.  A.  State  ex  rel.  People's  F.  Ids. 
Co.  V.  Michel.  125  La.  5Q,  51  South.  66 ;  Com, 
V.  Porter,  113  Ky.  675,  68  S.  W.  621 ;  McCully 
V.  Chicago,  B.  &  Q.  B.  Co.,  212  Mo.  1,  110  S. 
W.  711 ;  State  v.  Rose,  40  Mont  66,  105  Pac. 
82;  People  ex  rel.  Kenny  v.  Kolks,  80  App. 
DlT.  171,  85  N.  T.  Sopp.  llOO;  Sweeney  v. 
Vebb,  33  Tex.  Civ.  App.  324,  76  S.  W.  766; 
State  ex  rel.  Kellogg  v.  Curreus,  111  Wis.  431, 
87  X.  W.  561,  56  I*  R.  A.  252 ;  State  v.  Barr, 
78  Vt  97.  62  Atl.  43 ;  Mcaelland  v.  Denver, 
36  Colo.  486,  86  Pac.  126, 10  Ann.  Cas.  1014 ; 
Bltx  V.  Ughtston.  10  Oai.  Avj^  685,  103  Pac. 
363. 

[3]  The  legislation  is  assailed  as  being  un- 
constitutional on  the  ground  and  for  the  rea- 
son that  it  is  in  conflict  with,  and  in  direct 
violation  ot  article  5,  $  57,  Williams'  ConsU- 
totiOQ,  which  provides: 

"•  •  •  And  no  law  shall  be  revived, 
amended,  or  the  provisions  thereof  extended  or 
conferred,  by  reference  to  its  title  only;  but 
BO  mocfa  thereof  as  is  revived,  amended,  extend- 
ed, or  conferred  shall  be  re-enacted  and  puUish- 
cd  at  length." 

Tbe  act  Is  said  to  be  in  conflict  with  this 
^vision  of  the  Constitution  because  the 
amendatory  provisions  of  chapter  96,  Session 
Laws  1915,  which  relator  saya  are  ameuded 
by  It  ftre  not  re-enacted  and  published  at 
loigth  as  prayided  In  said  dause  of  the  Con- 
171P.-8 


stltution.  Said  chapter  207,  Session  Laws 
1917,  does  not  purport  to  amend  any  other 
chapter  or  section,  but  on  its  face  purports 
to  be  a  complete  act  in  itself  providing  for 
the  creation  of  an  oil  and  gas  department 
under  the  jurisdiction  of  the  Corporation 
Commia^on  for  the  appf^tment  of  a  diief 
oil  and  gas  conservation  agent  conferring 
exclusive  Jurisdiction  on  the  Corporation 
Commission  in  reference  to  the  conservation 
of  oil  and  gas  and  the  Inspection  of  gasoline 
and  oil,  the  product  of  crude  petroleum,  and 
repeals  all  acts  or  parts  of  acts  in  conflict 
therewith  and  declares  an  emergency. 

The  provision  of  the  Constitution  relied 
t^on  was  intended  to  prevent  the  mischief 
which  arose  by  the  enactment  of  amendatory 
statutes  so  blind  in  terms  that  the  le^^la- 
tors  themselves  were  sometimes  deceived  in 
regard  to  their  effect,  and  the  public,  from  the 
difficulty  in  making  the  necessary  examina- 
tion and  comparison,  failed  to  become  ap^ 
prised  of  Qie  changes  made  in  the  laws  by 
the  enactment  of  snift  legUdation.  A  fa- 
miliar Illustration  was  the  passage  of  an  act 
amending  a  prior  act  which  purported  only 
to  insert  certain  words,  or  to  substitute  a 
phrase  of  another  by  referring  thereto  with- 
out re-enacting  the  section  affected.  Such 
constltntlonal  provisions  have  always  re- 
ceived a  liberal  construction  with  the  view 
of  preventing  the  evil  at  which  they  were 
aimed,  but  when  the  statute  in  Itself  appears 
to  be  original,  and  In  Itself  intelligible  and 
complete,  and  does  not  either  in  its  title  or 
in  the  body  thereof  appear  to  be  revisory  or 
amendatory  ot  any  law,  it  is  not  within  the 
inhibition  of  section  57,  art  6,  even  though 
such  act  seeks  to  effectuate  the  powo:  con- 
ferred by  referring  to,  and  requiring,  the  of- 
ficers thereby  created  to  proceed  in  the  per- 
formance of  their  duties  in  accordance  with 
the  general  laws  previously  enacted.  City  of 
Pond  Creek  v.  Haskell,  21  OkL  711,  97  Pac. 
338;  No.  9182,  In  re  Application  of  John  W. 
Lee,  168  Pac.  53;  1  Lewis*  Sutherland,  Stat 
Const  f  243. 

To  hold  otherwise  would  require  that 
every  statute,  local  or  general,  must  con- 
tain within  itself  every  detail  necessary  for 
its  complete  execution,  and  tbe  Legislature, 
when  It  desired  to  adopt  the  procedure  or 
some  matter  of  detail  contained  in  another 
statute,  could  not  by  suitable  reference 
thereto,  make  the  law  effective,  but  must 
embrace  in  the  proposed  legislation,  and  ac- 
tually insert  therelu,  every  provision  neces- 
sary for  a  complete  working  law  in  itself 
without  referring  to  any  other  provision  of 
tbe  statute.  The  mischief  produced  by  sudi 
construction  would  lead  to  Innumerable  repe- 
titions of  the  laws  on  tbe  statute  books,  and 
would  render  them  too  bulky  and  cumber- 
some for  any  reasonable  use,  and,  in  addi- 
tion, would  render  them  confusing  and  unin- 
telligible almost  beyond  the  power  oC  the 
mind  to  conceive. 
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A  Ter7  full  dlsciudon  of  ttOs  anestlon, 
wllh  copioUB  citation  of  antlK^tieB  and  com- 
ment thereon,  sustaining  the  view  here  ex- 
pressed is  found  In  the  case  of  City  of  Pond 
Creek  et  al.  t.  Haskell,  Gormior,  et  aL,  21 
OkL  711,  97  Pac.  838. 

The  Jadgment  Is  affirmed.  All  tlie  Jus- 
tices concur. 


(97  OkL  m) 

CmOAGO,  B.  I.  ft  P.  BT.  CO.  T.  WEAYEB. 
(No.  8107.) 

(Supreme  Court  ot  Oklahoma.   F«b.  12,  1918.) 

(SyUaJtua  by  the  Court.} 
Appeal  and  Bbbob  <s=»T73(5)  —  Bbiefs  — Bk- 

TEBSAL. 

Where  plaintiff  in  error  has  served  and  filod 
his  brief  in  compliance  with  the  rules  of  this 
court,  and  defendant  in  error  has  neither  filed  a 
brief  nor  offered  an  excuse  for  such  failure,  the 
court  is  not  required  to  search  the  record  to 
find  some  theory  upon  which  the  judgment  of 
the  court  below  may  be  sustained^  but  may, 
where  the  authorities  cited  in  the  brief  filed  ap- 
pear reasonably  to  sustain  the  assignments  of 
error,  reverse  the  case  in  accordance  with  the 
prayer  of  the  petiticm. 

Error  from  County  Court,  Stephens  Coun- 
ty; J.  W.  Marshall,  Judge. 

Action  by  Will  WeaTcr  against  the  Chica- 
go, Rock  Island  &  Padflc  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Reversed,  and  cause  remanded  for 
new  trial. 

Kent  W.  Shartel,  of  Oklahoma  City,  and 
a  O.  Blake,  B.  J.  Boberts,  and  W.  H.  Hoore, 
all  'of  El  Beno,  for  plaintiff  In  error. 

KANE,  J.  This  is  an  action  for  damages 
for  being  wrongfully  ejected  from  a  passen- 
ger train,  commenced  by  the  defendant  in 
error,  plaintiff  below,  against  the  plaintiff 
In  error,  defendant  below.  Upon  trial  to  a 
Jury  there  was  a  verdict  in  favor  of  the 
plaintiff  In  the  simi  of  $141.70,  upon  which 
judgment  was  duly  entered,  to  reverse  which 
this  proceeding  in  error  was  commenced. 

It  seems  that  the  plaintiff,  who  resided  at 
Duncan,  Okl.,  had  been  on  a  visit  to  Wichita 
Falls,  Tex.,  and  in  returning  from  W^lchita 
Falls  to  Duncan  a  controversy  arose  between 
the  plaintiff  and  the  train  auditor  as  to 
whether  the  plaintiff  was  an  interstate  or  an 
Intrastate  passenger.  The  contention  of  the 
auditor  was,  and  the  contention  of  the  rail- 
way company  now  Is,  that  the  plaintiff  was 
an  Interstate  passenger,  and  that  as  such  the 
auditor  was  bound  to  collect  from  him  the 
rate  for  interstate  passengers  prescribed  by 
Its  duly  published  and  filed  tariffs,  and  not  the 
intrastate  rates  of  either  Texas  or  Oklahoma, 
which  were  Somewhat  lower. 

Counsel  for  platntifit  In  error.  In  compli- 
ance with  the  rules  of  this  court,  have  filed 
a  brief  wherein  th^  set  out  portions  of  the 
recwd  and  call  attention  to  many  authorities 


which  seem  to  su^rt  th^  contentkm. 
Among  the  cases  dted  to  which  they  call 
special  attention  is  M.,  K.  &  T.  By.  Co.  v.  Ash- 
inger,  162  Pac.  814.  U  B.  A.  19l7D,  U80^ 
which  they  say  Is  precisely  In  point  and  there- 
fore decisive  of  the  case  at  bar. 

The  defendant  In  error  has  filed  no  brle^ 
although  the  time  has  long  ^ce  expired  for 
doing  so.  It  Is  well  settled  In  this  Jurlsdio- 
tion  that,  where  plaintiff  in  error  has  served 
and  filed  his  brief,  In  Compliance  with  the 
rules  of  this  court,  and  defendant  in  error 
has  neither  filed  a  brief  nor  offered  an 
cuse  for  such  failure,  the  court  Is  not  re- 
quired to  search  the  record  to  find  some  theory 
upon  whl<di  the  judgment  of  the  court  below 
may  be  sustained,  but  may,  where  the  au- 
thorities dted  in  the  brief  filed  appear  rea- 
sonably to  Bustalu  the  assignments  of  error, 
reverse  the  case  In  accordance  with  the 
prayer  of  the  petition.  C  R.  I.  &  P.  Ry.  Oa 
V.  Bo<dier,  84  Okl.  64.  124  Pac.  760;  Hampton 
V.  Thomas,  35  Okl.  529.  130  Pac.  961;  DIevert 
V.  Ralney,  41  Okl.  31.  136  Pac.  lOSe;  Midland 
Valley  R.  Co.  v.  Horton.  46  Okl.  534, 149  Pac 
131:  St.  !..  &  S.  F.  R.  Co.  v.  Metts.  46  Okl. 
502,  149  Pac.  197:  St  L.  &  S.  F.  R.  Co.  v.  Ha- 
worth.  48  Okl.  132.  149  Pac.  1086;  St  I*  &  S. 
F.  R.  Co.  V.  Lowrance.  Adm*x,  169  Pac.  1086, 
not  yet  officially  reported. 

As  the  authorlHea  dted  by  counsel  for 
plaintiff  In  error,  and  particularly  the  case  of 
M.,  K,  ft  T.  Ry.  Co.  v.  Ashlnger,  supra,  ap- 
pear reasonaMv  to  snstaln  the  assignments  of 
error,  the  Judgment  of  the  court  below  Is  re- 
versed, and  the  cause  remanded  for  a  new 
trial.  All  the  Justices  concur. 

■  (67  Okl  281) 

BOARD  or  CO\rRR  OF  OKT.ATTOMA 
COUNTY  V.  BEATY.    (No.  9370.) 

(Supreme  Court  of  Oklahoma.   Feb.  12,  1918.) 

(Byltahua  T>y  the  Ooart.) 

Cleeks  of  Coubts  <©=»12.  33— Evidence 
25(1)— Statutes  ®=>102(4)—Salabt— Clas- 
sification—Judicial  Notice. 
Act  approved  March  7,  1911  (Laws  1910-11, 
c.  60),  amended  chapter  69,  {  30,  Laws  1910, 
and  fixed  the  salary  of  the  clerk  of  the  district 
court  in  counties  having  a  population  in  excess 
of  50,000  at  $3-000  per  annum.  Act  approved 
May  1, 1913  (chapter  161,  Laws  1913).  provided 
that  the  ofBce  of  clerk  of  the  district  court  and 
certain  others  were  thereby  consolidated  Into 
the  office  of  court  clerk,  and  section  9  of  that 
act  fixed  his  compensation  as  provided  by  act 
approved  March  7,  1911.  for  the  clerk  of  the  dis- 
trict court  But  construing  act  approved  May 
1,  1913,  and  May  19,  1913  (Laws  1913,  a  212), 
in  pari  materia  with  section  1  of  the  latter  0|>er- 
ating  as  a  proviso  on  section  5  of  the  former,  we 
held  (Ratcliff  v.  Fleener  et  al..  43  Okl.  652,  148 
Pac.  1051).  that  said  consolidation  did  not  apply 
to  counties  having  a  population  in  excess  of 
80,000,  thereby  excluding  O.  county.  But  act 
approved  February  1,  1915  (Laws  1915.  c.  6), 
in  effect  repealed  the  proviso  and  extended  the 
consolidation  of  Act  May  1,  1918.  to  counties 
having  a  population  of  more  than  60,000,  there- 
by excluding  O.  county,  and  by  section  4  amend* 
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•d  section  9  of  act  approved  May  1, 1913,  so  as 
to  read  that  the  salary  of  the  clerk  In  cotmties 
having  a  population  of  60,000  or  less  should  be 
that  proirfded  for  clerk  of  tho  district  court  by 
act  approved  March  7,  1911,  and  that  in  coun- 
ties or  more  than  60,000,  he  should  receive  a 
•alary  of  $2,100.  Held,  tkat  when  the  Legisla- 
ture, by  section  4,  amended  section  9  as  stated, 
the  effect  was  to  adopt  by  implication  and  in- 
corporate therein  the  act  approved  March  7, 
1911,  BO  as  to,  among  other  things,  provide  that 
the  salary  of  the  court  clerk  in  counties  having 
a  population  in  excess  of  50,000  and  not  to  ex- 
ceed 60,000  shall  be  $3,000,  and  in  counties  hav- 
ing a  population  of  more  than  60,000,  his  sal- 
ary shall  be  92,100.  And  aa  thus  Incorporated 
act  examined,  and  held,  that  while  six  of  the 
dasslGcations  made  by  the  act  may  be  just  and 
reasonable,  when  the  act  makes  the  further 
classification  that  in  counties  having  a  popula- 
tion of  mora  than  60.000,  which  we  judicially 
know  includes  O.  count?  only,  the  clerk  shall  re- 
ceive an  annual  salary  of  $2,100  only,  thereby 
pladng  hia  salary  below  that  of  a  clerk  in  a 
county  containing  a  population  of  34,000,  who, 
under  the  act,  receives  a  salary  of  $2,110,  the 
dasdfication  is  arbitrary  and  unjust,  and,  being 
a  general  law  which  fails  to  operate  uniformly 
throughout  the  state,  violates  Const,  art.  5,  S 
60,  and  cannot  be  sustained  In  so  far  as  It  at- 
tempts to  fix  the  salary  of  the  court  clerk  in 
counties  having  a  population  of  more  than  00,- 
000.  Held,  further,  that  act  approved  March  7, 
1911,  fixes  plaintiff's  salary  as  court  clerk  of  O. 
county  at  $3,000  per  annum,  and  ia  the  gov- 
erning statute  here. 

Error  from  District  Oonrt,  Oklahoma  Coun- 
tj;  Edward  Dewes  Oldfleld,  Judge. 

Action  by  James  Beaty  against  the  Board 
at  Ooonty  GoinmisBlonera  of  CNdahoma  Goun- 
tr.  DCTinrrer  to  petition  ovemiled,  and  Judg- 
ment for  plaintlfl;  and  def^dant  brings  er- 
lof.  Affirmed. 

See,  also,  1S6  Pac  1181. 

Cbas.  B.  Selby,  Co.  Atty.,  of  Oklahoma  Caty, 
and  S.  P.  Freeing,  Atty.  Gen.,  and  R.  E. 
Wood,  Asst.  Atty.  Gen.,  for  plaintiff  In  error. 
D.  a  Levy  and  McAdama  &  Haskell,  all  of 
OklalMwna  City,  for  defendai^t  in  error. 

TCRNER.  J.  On  May  2, 1917,  James  Beaty, 
the  duly  elected,  qualified,  and  acting  court 
clerk  of  Oklahoma  county,  defendant  In  er- 
ror, having  theretofore  been  paid  his  salary 
aa  such  by  the  board  of  county  commisslon- 
tra  for  the  next  preceding  January  and  Feb- 
ruary at  the  rate  of  $250  per  month,  In  the 
district  court  of  that  county,  after  the  same 
had  been  disallowed,  sued  the  board,  plain- 
tiff In  error,  on  account  for  $250,  alle^ng  the 
same  to  be  his  salary  as  court  clerk  earned 
for  March  of  that  year.  After  a  uemurrerto 
his  petition  was  overruled,  and  defendant  had 
thereupon  refused  to  plead  further,  there  was 
Judgment  for  plaintiff,  and  defendant  brings 
the  case  here. 

Whether  the  court  was  right  In  overruling 
the  demurrej-  turns  upon  the  question  of 
whether  section  4  of  chapter  6  of  an  act  ap- 
proved February  1,  1915,  amending  section  9 
of  diapter  161,  Sess.  Laws  1913,  so  as  to  fix 
the  salary  of  the  court  clerk  at  $2,100  in 
counties  having  a  population  of  more  than  60,- 
000  Is  oncrastitatloikal,  and  whether  the  gov- 


erning act  Is  an  act  entitled  an  "Act  amend- 
ing section  30  of  an  act  entitled  'An  act  re- 
lating to  certain  county  and  district  officers,' 
chapter  69  of  Sess.  Laws  1910,  repealing  all 
laws  In  conflict,"  approved  March  7, 1911  (Sess. 
L.  1910-11,  c.  60,  p.  139),  and  fixing  the  salary 
of  the  district  clerk  In  counties  having  a 
population  In  excess  of  60,000  at  $3,000  per 
annum.   Of  this  we  will  now  inquire. 

After  the  latter  act  had  amended  section  SO 
of  the  act  referred  to,  so  as  to  read: 

"The  clerk  of  the  district  court,  the  clerk  of 
the  superior  court,  the  county  clerk,  the  county 
treasurer,  and  the  register  of  deeds,  shall  re- 
ceive aa  their  full  compensation  the  following 
salaries:  In  counties  having  a  population  of 
not  to  exceed  7,000;  the  district  clerk  and 
register  of  deeds,  per  annum  $1,000.  The  coun- 
ty clerk  and  clerk  of  the  county  court,  per 
annum,  $1,000.  The  treasurer,  per  annum, 
$900. 

"In  counties  having  a  population  in  excess  of 
7,000  and  not  to  exceed  10,000  the  sum  of 
$1300  per  annum.  In  addition  to  the  foregoing 
he  shall  receive  the  sum  of  $50  for  each  addi- 
tional 1,000  inhabitants  m  to  20,000  inhabit- 
ants. In  addition  to  the  foregc^ng,  in  counties 
in  excess  of  20,000  and  not  exceeding  30,000 
the  sum  of  $25  for  each  additional  1,000.  In 
addition  to  the  foregoing,  in  counties  having  a 
population  in  excess  of  SOjOOO  and  not  to  ex- 
ceed 40(000,  the  sum  tA  $U  for  each  additional 
1,000.  In  addition  to  the  foregoing,  in  countips 
having  a  jKipulation  in  excess  of  40,000  and 
not  to  exceed  50,000  the  sum  of  $10  for  each 
additional  1,000;  and  in  counties  having  a 
^uiatifHi  in  excess  oi  D0,000  the  sum  ot  ♦3,- 

— along  came  an  act  approved  May  1,  1913 
(chapter  161,  Sess.  U 1913,  p.  330),  wblcb  pro- 
vided that  tbe  office  of  derk  of  the  district 
court,  dexk  of  the  connty  oonrt,  and  clerk  of 
the  superior  court  were  tbereby  consolidated 
into  the  office  <rf  court  clerk,  who  should  per- 
form the  duties  of  all  of  the  offices  ttins  con- 
solidated. Sectlw  9  of  that  act  fixed  his 
compensation  thus: 

"The  court  cleik  and  county  clerk,  provided 
for  in  this  act,  shall  each  receive  the  same 
salary,  as  full  compensation  for  their  services, 
as  is  provided  by  law  for  the  district  clerk  and 
county  clerk" 

— whl<±,  by  the  former  act,  was  fixed  at  $3,- 
000  per  annum  in  counties  having  a  popula- 
tion of  more  than  50,000.  But,  construing 
said  act,  which  we  shall  call  the  consolidation 
act,  in  pari  materia  with  an  act  approved 
May  19, 1913  (Laws  1913,  c.  212),  we  held  that 
section  1  of  that  act  should  operate  as  a  pro- 
viso on  section  5  of  the  consolidation  act  so 
as  to  provide  that  the  consolidation  should 
not  apply  to  counties  such  as  Oklahoma  coun- 
ty having  a  population  of  over  80,000.  Rat- 
llff  T.  Fleener  et  al.,  43  OkL  652,  143  Pac 
1051.  Then,  along  came  an  act  approved  Feb- 
ruary 1,  1915  (chapter  6,  Sess.  L.  1915,  p.  5), 
which  we  will  call  the  second  consolidation 
act,  and  which,  by  enacting  In  luec  verba  sec- 
tion 1  of  the  consolidation  act  without  said 
proviso,  repealed  it  and  extended  the  con- 
solidation of  the  first  act  to  counties  having  a 
population  of  more  than  60,000  (thus  includ- 
ing Oklahoma  county),  and  by  section  4  of 
that  act  amended  section  9  of  chapter  161 
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(Sess.  Ia  1913),  or. the  flrst  consolidation  act, 
80  as  to  read: 

"The  court  clerk  and  the  county  clerk  provid- 
ed for  in  this  act  in  each  countr  haTing  a  pop- 
□lation  of  60.000  or  less,  as  now  or  hereafter 
shown  b;  the  last  federal  census,  shall  each 
receive  the  same  salary  as  full  compeDsatiOD  for 
their  services,  as  provided  by  law  for  the  clerk 
of  the  district  court  and  county  derii.  la  coun- 
ties having  a  population  of  more  than  90,000 
as  now  or  hereafter  shown  by  the  last  federal 
census,  the  court  clerk  and  county  clerk,  shall 
each  receive  a  salary  of  twenty-one  hundred  dol- 
lars ($2,100)  per  annum." 

And  by  section  5  amended  section  11  of  said 
act  so  as  to  abolish  the  office  of  clerk  of  the 
district  court,  clerk  of  the  county  court,  clerk 
of  the  superior  court,  and  register  of  deeds 
In  every  county  of  the  state.  It  is  the  c(m- 
tention  of  plaintiff  that  when  said  section  4  of 
the  act  approved  February  1,  1915,  provides, 
as  we  see,  that  "the  court  clerk  and  the 
county  clerk  provided  for  In  this  act,  In  each 
county  having  a  population  of  60,000  or  less, 

*  *   *   shall  each  receive  the  same  salary 

•  •  •  as  [is]  provided  by  law  for  the  dis- 
trict clerk  and  county  clerk,"  It  means  that  in 
counties  of  60,000  or  less  the  same  salaries 
shall  be  paid  the  court  derk  as  are  provided 
for  district  and  county  clerks  in  counties 
having  a  i>opulatlon  of  60,000  or  less  by  the 
act  of  March  7,  1911  (Sess.  L.  1911,  c  60,  p. 
189),  and  that  when  said  section  further  pro- 
vides, "In  counties  having  a  population  of 
more  than  60,000,  •  •  •  the  court  clerk 
and  county  clerk,  shall  eadi  receive  a  salary 
of  $2,100  per  annum,"  that  said  section  Is  un- 
constitutional, In  that,  construing  both  acts . 
In  pari  materia,  the  classification  of  counties  : 
on  Its  face  Is  so  unfair,  arbitrary,  and  Ir- 
rational that  the  same  can  neither  be  sus- 
tained as  a  general  law  under  article  5,  S 
59,  of  the  Constitution,  for  the  reason  Its 
operation  is  not  uniform  throughout  the  state, 
nor  as  a  special  law,  for  the  reason  that  no 
notice  of  Its  Intended  Introduction  was  filed 
In  the  office  of  the  secretary  of  state  pur- 
suant to  article  5,  {  32,  of  the  Constitution, 
which  is  admitted  on  demurrer. 

When  the  Legislature,  by  section  4  of  the 
act  approved  February  1,  1915,  amended  sec- 
tion 9  of  the  act  aforesaid  so  as  to  read  as 
stated,  the  force  and  effect  thereof  was  to 
adopt  by  implication  and  Incorporate  there- 
in the  act  of  March  7,  1911,  and  together 
they  should  read: 

"The  court  clerk  and  the  county  clerk  pro- 
vided for  in  this  act  in  each  county  having  a 
population  ot  60,000  or  less,  as  now  or  here- 
after shown  by  the  last  feaeral  census,  shall 
each  receive  the  same  salary  as  full  compensa- 
tion for  their  services,  as  provided  by  law  for 
the  clerk  of  the  district  court  and  county  clerk." 

That  Is  to  say : 

"In  counties  having  a  popnlation,  as  now  or 
hereafter  shown  hy  the  last  federal  census,  not 
to  exceed  7,000,  per  annum  $1,000.  In  counties 
having  a  population,  as  now  or  hereafter  shown 
by  the  last  federal  census,  in  excess  of  7,000 
and  not  to  exceed  10,0i30,  the  sum  of  $130 
per  annum.  In  addition  to  the  foregoing,  he 
shall  receive  the  sum  of  $50  for  each  addlnonal 
1,000  inbaUtanti  up  to  20,000  inhabitants.  In 


addition  to  the  foregoing,  In  counties  fn  ex- 
cess of  20,000  and  not  exceeding  30,000,  the 
sum  of  $25  for  each  additional  1,000.  In  addi- 
tion to  the  foregoing,  in  counties  having  a  pop- 
ulation in  excess  of  30,000  and  not  to  exceed 
40,000,  the  sum  of  $15  for  each  additional  1.000. 
In  addition  to  the  foregoing,  in  counties  having 
a  population  in  excess  of  40,000  and  not  to  ex- 
ceed 50,000,  the  sum  of  $10  for  each  additional 
1,(XK);  and  in  counties  having  a  population  in 
excess  of  50,000  (and  not  to  exceed  60,000)  the 
sum  of  $3.0()0:  in  counties  having  a  popnlation 
of  more  than  60,000  as  now  or  hereafter  shown 
by  the  last  federal  census,  the  court  clerk  and 
county  derk  shall  each  receive  a  salary  of 
twenb-ene  hundred  dollars  ($2^00)  per  an- 
num,'' 

And  when  tli«  Legislatore  by  this  act  di- 
vided Oie  counties  of  the  state  Into  five 
classes,  and  provided  In  tbe  flrst  that  the 
salary  of  the  clerk  bi  counties  of  less  than 
7,000  p<vulation  should  be  $1,000  per  annum, 
and,  In  the  seomd.  that  It  should  be  $1,300 
In  counties  with  a  popnlatttm  of  from  7,000 
to  10,000,  inclustve,  plus  $50  for  each  1«000 
additional  popnlation  up  to  20,000,  It  meant 
that  In  counties  of  20,000  the  dei^  shall  re- 
ceive $1,800.  And  when  the  act  makes  a 
third  dastdflcatlMi  and  says  that  In  addition 
to  $1,800,  In  counties  having  more  than  20,- 
000  he  shaU  receive  $25  for  eadi  additional 
1,000  population  up  to  30,000,  It  means  that 
the  clerk  In  a  county  of  30,000  shall  recdve 
$2,050;  And  when  the  act  makes  a  fourth 
classlflcatlffli  and  says.  In  addition  to  $2,050^ 
In  counties  having  a  population  more  than 
30,000  and  not  ovor  40,000,  he  shall  receive 
$15  for  each  additional  1,000,  it  means  that 
in  counties  of  40,000  be  shall  rec^ve  $2,200. 
And  when  the  act  makes  a  fifth  dasslflcaUoa 
and  says  that  In  addition  to  $2,200,  in  conn- 
ties  having  a  population  of  more  than  40,000 
and  not  over  50,000,  he  shall  receive  $10  for 
each  addition  1,000,  it  means  In  counties  of 
50,000  he  shall  receive  $2,300:  And  wb^ 
the  act  makes  a  dxth  classification,  and  says 
that  In  counties  having  a  population  in  ex- 
cess of  that  and  not  to  exceed  60,000.  be 
shall  receive  $3,000,  It  is,  so  far,  a  just  and 
reasonable  dasslficatlon  based  upon  the  prop- 
osition that  the  more  populous  the  county, 
the  more  work  the  derk  will  have  to  do,  and 
hence  the  more  compensation  he  shall  re- 
ceive. But  when  the  act  makes  the  further 
classification  that  In  counties  having  a  popu- 
lation of  more  than  60,000,  which  we  take 
judicial  notice  Includes  Oklahoma  county; 
only,  the  derk  shall  receive  an  annual  salary 
of  $2,100  only,  thereby  placing  his  salary  be- 
low that  of  a  clerk  in  a  county  of  34,000  who, 
under  the  act,  receives  a  salary  of  $2,110, 
the  classification  thereby  becomes  arbitrary 
and  unjust,  and  cannot  stand  In  so  far  as 
providing  for  the  salary  of  plaintiff  is  con- 
cerned for  the  reason,  being  a  general  law. 
It  fails  to  operate  uniformly  thtoughout  the. 
state.  In  Burks  v.  Walker,  25  OkL  353,  109 
Pac.  544,  we  said: 

"To  determine  whether  or  not  a  statute  im 
general  or  special,  courto  will  look  to  the  stat 
ute  to  ascertain  whether  it  will  cqwrate  uni- 
formly upon  all  the  persons  and  parts  itt  the 
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state  that  are  brouKht  within  the  relation  and 
circumstances  proTided  by  it.  People  ex  rel.  v. 
Hoffman,  116  IlL  5S7  [5  N.  E.  M»i8  N.  S. 
78$,  56  Am.  Rep.  793];  Nichols  v.  Walter  et 
a.  37  Minn.  2W  [33  N.  W.  SOO^.  And  the 
operation  is  uniform  if  it  affects  alike  all  per- 
•ons  in  like  situation.  But  where  a  etatute 
operates  upon  a  class,  the  classification  must 
not  be  capricious  or  arbitrary  and  must  be 
reasonable  and  pertain  to  some  particularity  in 
the  subject-matter  calling  for  the  legislatioD. 
As  between  tbe .  persons  and  places  included 
within  the  operation  of  the  law  and  those  omit- 
ted, there  must  be  some  distinctive  characteristic 
apon  which  a  different  treatment  may  be  reason- 

tblj  fotlnded  and  that  furnish  a  practical  and 

real  basis  for  discrimination." 

And,  <iuotlng  approvingly  from  Nichols  t. 
Walter  et  al.,  37  Minn.  264,  33  N.  W.  800, 
we  said : 

"It  is  not  essential  tiiat  it  operate  upon  all 
the  inhabitants  of  the  state;  nor  is  it  an  ob- 
jection that  it  distinguishes  a  class  in  the  very 
nature  of  tiiinffs,  the  law  must,  in  dealing  with 
persons  and  prop«ty  and  govers  inentaf  diyl- 
aons.  group  persons  or  objects  having  similar 
attribates  into  classes,  and  the  general  assembly 
must  legislate  approijriateiy  for  each,  and,  un- 
less it  IS  roade  manifest  that  such  le^islaLioa 
ia  directly  forbidden  by  the  Constitutiini,  or  the 
attempted  classification  is  purely  8rl}itr;iry,  uu- 
reasonable,  unjust,  or  capricious,  Mn-  ]  < 'A  tT  of 
the  General  Assembly  to  thus  classify  cannot  be 
snbcessfully  challenged."  Htate  t.  Bogan,  63 
Ohio  St.  208,  6S  N.  B.  S72,  S2  U  B.  A.  863, 
81  Am.  St.  Rep.  626. 

While  we  take  judicial  notice  of  everythiiif 
calculated  to  affect  the  validity  of  this  stat- 
ute, nothing  we  know  or  which  has  been 
suggested  tends  to  Justify  this  classification. 
For  here  Is  an  act  which,  although  upon  Its 
face  It  purports  to  be  founded  on  a  classifi- 
cation based  upon  the  proposltlim,  obviously 
correct,  that  the  more  populous  tbe  county, 
the  more  work  the  clerk  will  have  to  do,  and 
the  more  cotapmsatlon  be  should  receive, 
provldli^  In  the  last  classification,  In  effect, 
that  Oklahoma  county,  the  most  populous 
county  in  the  state,  shall  be  placed  In  a  class 
by  its^  that  the  basic  principle  of  the  act 
shall  not,  as  to  it.  apply,  but  tbe  contrary, 
and  that  the  more  work  the  court  clerk  in 
that  county  performs  the  less  pay  be  shall 
receive,  but  not  less  than  flO  per  annum 
lees  than  the  court  clerk  in  a  county  contain- 
ing 34,000  population.  This  means  that  tbe 
cleiit  in  Oklahoma  county,  having  a  popula- 
tion of  85,232  at  the  last  federal  census, 
shall  be  required  to  perform  about  2%  times 
as  mudi  work  for  p^  equal  to  that  of  a 
court  clerk  In  a  count7  having  a  p<HHilatlon 
oC  34.00a   Inasmuch  as  this  is  a  statute  that 
excepts  from  the  fvraatlon  of  the  general 
law  Oklalumn  county,  without  any  good  rea< 
son,  and  in  fact  without  any  reason  at  all  so 
tax  as  we  can  see,  it  is  local  and  special  in 
its  nature  and  invalid  under  the  constitution- 
al ^ovlsifn  iiiv<Aed.   1  DHL  oa  Municipal 
Corp.  (Sth  Bd.)  }  170,  says: 

*7Ii)der  a  prohibition  of  special  legislation 
which  embraces  counties  within  its  operation, 
a  classification  of  counties  is  permissible,  and 
a  itatate  whicA  applies  to  all  counties  of  a 
legitimate  dass  ia  a  general  and  not  a  local 
law.  tlbereftm  counties  may  be  divided  into 


classes  according  to  population  for  the  purpose 
of  assessing  property  tor  taxation ;  or  for  the 
purpose  of  relating  the  compensation  of  codq- 
ty  officers,  and  in  other  matters  relating  to  the 
organization  and  government  of  counties  where 
population  furnishes  a  reasonable  basis  for  dis- 
crimination. But%  statute  wliich  excepts  from 
the  operation  of  the  general  laws  one  or  more 
counties  a  rule  of  law  which  is  not  applicable 
to  the  others,  when  no  good  reason  exists  why 
all  should  not  be  subject  to  the  same  rule,  is 
local  and  special,  and  is  invalid  under  the  con- 
stitutional prohibition." 

State  ex  rel.  Douglas  v.  Ritt,  76  Minn.  531, 
79  N.  W.  535,  was  quo  warranto  to  try  the 
right  to  the  office  of  assessor  of  Ramsey  coun- 
ty. The  relator  S.  claimed  it  in  virtue  of 
certain  laws  set  forth  in  his  Information. 
Respondent  R,  claimed  it  by  appointment  In 
virtue  of  a  certain  act  assailed.  Whether 
the  one  or  the  other  should  prevail  turned 
upon  tbe  constitutionality  of  the  latter  act 
It  provided  (Laws  1899,  c.  140) : 

"Section  1.  There  shall  be  elected  in  each 
county  in  this  state,  having  a  population  of 
not  less  than  100,000  and  not  over  185.000  in- 
habitants, a  county  assessor,  who  shall  hold  his 
office  for  two  years  from  and  after  the  first 
Monday  in  January  next  succeeding  his  dec- 
tion,"  etc. 

"Sec.  6.  That  the  board  of  county  commis- 
sioners of  such  counties,  shall  at  their  Qrst 
meeting  after  the  passage  of  this  act  nominate 
and  appoint  a  county  assessor,  who  shall  fill 
such  office  •  •  •  until  the  next  general 
election  to  be  held  in  the  month  of  November, 
1900,  and  until  his  successor  is  elected  and  Qual- 
ified." 

Of  It  the  headnotes  said : 

"The  primary  and  essential  provision  of  the 
act,  and  that  which  differentiates  counties  fall- 
ing within  its  operation,  is  that  it  provides  for 
one  county  assessor  for  the  whole  county,  in- 
stead of  an  assessor  for  each  municipal  divi- 
sion of  tbe  county,  as  provided  by  the  then  ex- 
isting general  laws;" 

And  held: 

"That  tbe  entire  act  is  invalid,  as  being  spe- 
cial legislation  regulating  the  affairs  of  coun- 
ties in  violation  of  section  33,  art.  4,  of  the 
Constitution;    tbe  attempted  classification  by 

Eopulation,  as  applied  to  tbe  subject  of  the  act. 
eing  incomplete,  arbitrary,  and  evasive  of  the 
provisions  of  the  GonstitntitHi.'* 

In  tbe  body  of  the  opinion  it  was  said: 

"It  is  also  urged  that  the  Legislature  must 
be  allowed  a  large  discretion  in  the  matter  of 
classification  by  population.  This  is  true,  bat 
all  that  this  means  is  that  a  classification  ot 
municipalities  by  population  In  statutes  relating 
to  their  structure^  machinery,  and  powers  is 
legitimate  where  population  bears  a  reasonable 
relation  to  the  suoject  of  the  legislation ;  and, 
classification  in  such  cases  being  committed  to 
tbe  judgment  of  tbe  Legislature,  its  judgment 
should  prevail,  unless  the  classification  be  mani- 
festly arbitrary,  illusory,  or  applied  for  tbe  pur- 
pose of  evading  the  provisions  of  tbe  Constitu- 
tion. These  are  tbe  exact  facts  in  this  case. 
That  it  was  intended  to  apply  only  to  Ramsey 
county  would  not  be  clearer  if  the  act  had  in 
express  terms  so  stated." 

It  Is  unnecessary  to  cite  further  authority 
on  a  point  so  clear.  But  see  Weaver  v.  Da- 
vidson County,  104  Tenn.  315,  59  S.  W.  1105; 
Morrison  v.  Bachert,  112  Pa.  322,  6  Atl.  739; 
L'Hote  V.  Hilford,  212  IlL  418,  72  N.  IQ.  399. 
103  Am.  St  Rep.  234;  Commonwealth  ex  ret> 
Brown  t.  Oumbert,  266  Pa.  631.  100  AtL  9M; 
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Freeholders,  eta»  r.  Stevenson,  48  N.  J.  Iaw, 
173. 

We  are  therefore  of  oi^m  that  that  part 
of  the  act  ai^roTed  February  1,  1915  (Laws 
c.  6, 1  4)  which  reads,«'In  counties  hav- 
ing a  population  of  more  than  60,000,  as  now 
or  hereafter  shown  by  the  last  federal  census, 
the  court  clerk  and  county  derk,  shall  rach 
zeceiTe  a  salary  of  92,100  per  annum,**  in  so 
far  as  It  attanpts  to  provide  for  the  salary 
of  plaintiff,  is  unconstitutional  for  the  rea- 
son stated;  that  being  unconstitutional,  it 
leaves  unaffected  that  part  of  the  act  approv- 
ed March  7.  1^11  (Sess.  L.  1911,  c  60.  p. 
139),  operated  upon  by  the  second  cousoll- 
dathm  act  as  stated,  fixing  tbe  salary  of  the 
court  cleriE  In  counties  harlng  a  population 
In  excess  of  60,000  at  $3,000  per  annum,  and 
ttmt  such  is  the  govendng  statute  here  under 
which  plaintiff  is  entitled  to  recover. 

The  Judgment  Is  therefore  afflrmed.  All 
the  Justices  concur,  except  BAINEX,  J.,  who 
concurs  in  conclusion.  THAGKEB,  J.,  not 
participating. 


(67  Okl.  309) 

PAULSEN  et  al.  v.  WEST&RN  ELECTBIO 
GO.  et  aL  (No.  4634.) 

(Supreme  Court  of  Oklahoma.    Feb.  12,  1918.) 

(SyUabut  bp  the  Court,) 

1.  Affbax.  and  Ebbob  «s»se2— Absxonicbht 

or  Ebbob— Tbial  Ebbobs. 
Where  the  plaintiff  is  error  fails  to  assign 
aa  error  the  overruling  his  motion  for  a  new 
trial,  the  Supreme  Court  has  no  power  to  re- 
view errors  alleged  to  have  occurred  during  tbe 
progress  of  the  trial. 

2.  Mechanics*  Liens  €=^04(3)  —  Lien  or 
Subcontbactob  —   Pebsonal  Judoubnt 

AGAINST  OWNBB. 

A  subcontractor,  materialmao,  or  workman, 
between  whom  and  the  owner  there  is  no  privity 
of  contract,  and  in  whose  favor  no  direct  liabil- 
ity has  been  imposed  upon  the  owner,  is  not  en- 
titled to  a  personal  judgment  against  the  owner. 

3.  JUDGUENT  $=»252(1) — PBATBB  FOB  RELIEF 

— Recoveby. 
The  right  to  recover  depends,  not  upon  the 
prayer,  but  upon  the  scope  of  the  pleadings  and 
issues  made,  or  which  might  have  been  made  un- 
der them. 

4.  Appeal  and  EIbbob  ^»1162  —  Judoubnt 
$=»251(1)  —  Pebsonal  Judghbnt  —  Issues 

■ — MODinCATION. 

Tbe  action  of  a  district  court  in  rendering 
a  personal  judgment  against  parties  defendant 
over  their  objection,  which  is  entirely  outside  of 
the  issues  as  made  by  the  pleadings,  constitutes 
reversible  error,  and  where  the  judgment  is  oth- 
erwise valid,  tiiis  court  will  modify  the  same 
by  striking  from  tbe  judgment  that  part  errone-  [ 
ously  entered. 

Error  from  District  Court,  Canadian  Coun- 
ty ;  John  J.  Carney,  Judge. 

Action  by  Western  Electric  Company 
against  Hans  C.  Paulsen  and  Henry  Schafor 
and  another.  Judgment  for  plaintiff,  and 
defendants,  Paulsen  and  Schafer,  bring  er- 
ror.   Modified  aBd  affirmed  on  rehearing. 


B.  B.  Forrest,  of  El  Reno,  for  plalntilb  In 
error.  J.  R.  Bpielman,  of  Oklahoma  City, 
for  defendants  In  error. 

RAINET,  J.  The  Western  Electric  Com- 
pany instituted  this  action  in  the  district 
court  of  Canadian  county,  against  Hodge- 
Scott  Electric  Company,  Henry  Schafer,  and 
Hans  C  Paulsen.  The  plaintiff  alleged,  in 
substance,  that  It  furnished  certain  electrical 
and  telephone  apparatus  to  the  Hodge-Scott 
Electric  Company,  which  company  installed 
said  apparatus  in  the  Sontliem  Hotel,  un- 
der a  contract  with  Henry  Schafer  and  Hans 
0.  Paulsen,  who  were  copartners,  transacting 
business  under  the  firm  name  and  style  of 
the  Southern  HoteL  Issue  was  joined  with 
the  plaintiff  in  8ei>arate  answers  filed  by  the 
Hodge-Scott  Electric  Company  and  tbe  de- 
fendants Schafer  and  Fanls«a.  Trial  was 
bad  to  a  jury,  resulting  in  a  verdict  for  the 
plaintiff,  on  which  tbe  trial  court  rendered 
a  personal  Judgment  against  all  of  tbe  de- 
Wdants  for  the  amount  sued  for,  and  fixed 
a  lien  on  tbe  property  of  tbe  defendants, 
Schafer  and  Paulsen.  From  this  judgment 
tbe  defendants  Schafer  and  Paulsen  have  ap- 
pealed to  this  court. 

[1]  The  petition  in  error  of  plaintiffs  in 
error  does  not  assign  the  overruling  of  the 
motion  for  a  new  trial  as  error,  and  for  that 
reason  we  cannot  review  the  errors  alleged, 
to  have  occurred  during  tbe  trial.  Cleve- 
land et  aL  T.  Lampkiu  et  al.,  160  Pac.  159; 
Witherspoon  v.  Smith  et  aL,  160  Pac,  67; 
Mlllus  et  nx.  v.  Lowrey  Bros.,  164  Pac.  66S; 
Keenan  t.  Ghastaln,  164  Pac.  1146. 

[2, 3]  Plaintiffs  In  error  contend  that  tbe 
court  erred  in  rendering  a  personal  judg- 
ment against  them.  We  think  this  question 
is  properly  raised  by  the  second  and  third 
assignments  of  error,  wMch  specifically  as- 
sign as  error  the  rendering  of  a  personal 
judgment  against  them  whldi  was  without 
tbe  issues  in  the  case. 

It  is  not  alleged  In  the  petition  that  plain- 
tiffs had  a  contract  with  tbe  defendants, 
Schafer  and  Paulsen,  for  the  furnishing  of 
the  electrical  apparatus,  or  that  there  was 
any  privity  of  contract  whatever  between 
tbem  and  tbe  plaintiff,  and  plaintiff  did  not 
allege  any  facts  entitling  it  to  a  personal 
judgment  against  the  defendants,  Scbafer 
and  Paulsen. 

In  Alberti  v.  Moore  et  al.,  20  OU.  78,  9S 
Pac.  543,  14  L.  R.  A.  (N.  S.)  1(©6,  we  held 
that  a  subcontractor,  materialman,  or  work- 
man, between  whom  and  the  owner  there  is 
no  privity  of  contract,  and  In  whose  favor 
no  direct  liability  has  been  Imposed  upon  the 
owner,  is  not  entitled  to  a  personal  Judgment 
against  the  owner.  See,  also.  Union  Bond- 
ing &  Investment  Co.  v.  Bernstein  et  aL,  40 
Okl.  527,  139  Pac.  074. 

It  is  true,  that  in  the  prayer  of  the  peti- 
tion personal  Judgment  Is  asked  against  the 
"defendants,"  but  It  Is  well  setUed  that  the 
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light  to  recover  does  not  depend  npon  the 
prayer  of  the  petition,  but  upon  the  scope  of 
the  pleadings  and  Issues  made,  or  which 
ml^t  have  been  made  under  them.  Bum- 
ham-Banna-MuDger  D.  G.  Co.  t.  Hill,  17  N. 
M.  347,  128  Pac.  62 ;  Lucas  v.  Board  of  CJom- 
mlsBloDcrs  of  Ford  County,  67  Kan.  418,  73 
Pac  66;  WiUoughby  t.  Summers,  162  Pac. 
206. 

We  are  satisfied  that  the  personal  judg- 
ment against  the  plaintiffs  in  error,  Scbafer 
and  Paulsen,  was  entirely  ontalde  of  the  Is- 
sues in  the  case,  and  that  the  court  exceeded 
its  authority  In  r^derlng  a  personal  judg- 
ment against  the  plaintiffs  In  error.  The  aeo- 
ond  paragraph  of  the  syllabus  In  the  case  of 
Champion  et  ox.  t.  Oklahoma  City  Lend  & 
Development  Co.,  159  Pac.  854,  reads  as  fol- 
lows: 

'The  rendition  ot  a  jodgment  which  is  entire- 
ly outside  of  the  issues  as  made  by  the  i^eadingt 
constitutes  rereiMble  error." 

[41  The  personal  Judgment  against  the 
Hodge-Scott  Electric  Company,  and  the  judg- 
ment fixing  the  lien  on  the  property  of  the 
plalntKCs  In  error,  Is  within  the  Issues,  and 
is  valid,  and  for  this  reason  the  Judgment 
will  be  modified  by  striking  therefrom  that 
part  awarding  personal  judgment  against  the 
plaintiffs  In  error,  and,  as  modified,  the 
case  will  be  affirmed.  All  the  Justices  con- 
cur. 

(«rOkL3M) 

TDTTI^B  V.  F.  0.  FINERTT  ft  CO.  «t  at 
(No.  9141.) 

(Snpnme  Court  of  Oklahoma.    Ffb.  12,  191&) 

(Svllahua  hy  the  Court.) 

1.  TTecraT  ^=11—  What  OoNarrroTEs. 

To  constitute  usury,  there  must  either  be 
a  loan  of  money  or  forbearance  ot  a  debt  for 
which  the  borrower  pays  and  the  lender  know- 
inriy  receives  a  hi^er  rate  of  interest  than  that 
allowed,  or  such  higher  rate  ia  reserved,  charg- 
ed, or  secured. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  ITirst  and  Second  Series,  Usury.] 

2.  Ububt  «=363--17bdbious  TEanaAcnoHS— 
Commission. 

Where  T.  borrowed  $2,610  from  F.  &  Co. 
and  by  agreement  executed  bis  note  for  $5,610 
to  inclnde  $3,000  commission  claimed  by  F.  & 
Co.  on  a  prior  transaction,  the  note  was  not 
rendered  usurious  by  including  this  $3,000,  al- 
though the  cfHumission  may  not  have  been  justly 
earned  or  may  have  been  extortionate  and  un- 
reasonable for  the  services  rendered. 
8.  UsuET  «s>ll9— BTAaxoET  or  Law— Quu- 

TIOIT  FOB  JUBT. 
Where  a  note  and  mortgage  executed  for  the 
loan  of  money  are  apparently  fair  on  their  face, 
and  the  interest  reserved  thereby,  as  disclosed  by 
the  terms  of  the  instruments,  is  within  the  legal 
limit,  but  the  claim  is  made  that  usury  was 
charged  under  a  pretended  claim  for  commissioD 
on  a  prior  transaction,  the  qaestion  as  to  wheth- 
er the  amount  bo  charged  was  in  good  faith 
claimed  as  a  commission,  or  was  a  cloak  or 
device  to  evade  the  low  against  usury,  is  a 
question  of  fact  to  be  determined  by  the  jury. 

Error  from  District  Court,  Oklahoma 
County;  Edward  Dewes  Oldfl^d,  Judge. 


Action  by  James  H.  Tuttle  against  P.  O. 
E^erty  &  Co.  and  others.  Judgment  tor  de- 
fendants, and  plaintiff  brings  error.  Af- 
firmed. 

Riddle  ft  Hammeriy,  of  Chickasha,  for 
plaintiff  in  error.  Elverest  A  Campb^  of 
Oklahoma  CSty,  tat  d^enitents  in  error. 

OWEN,  J.  TtOa  actton  was  begun 
plaintiff  in  error,  In  tiie  district  court  of  Ok- 
lahoma county,  to  recover  double  the  amount 
of  alleged  usurious  interest  paid  to  Flnerty 
&  Co.  The  cause  was  tried  to  a  Jury,  verdict 
rendered,  and  judgment  altered  for  the  de- 
fendants. 

[1]  It  appears  that  James  H.  Q?uttle  made 
written  application  to  Flnerty  ft  Ga  for  a 
loan  ot  $12,500,  and  executed  a  note  for  this 
sum  drawing  7  per  cent.  Ihterest,  payable  in 
10  years,  and  as  part  of  the  ,  same  transac- 
U<Mi  execirted  a  note  for  $3,865,  payable  In 
10  annual  installments;  this  note  represent- 
ing the  commission  to  be  paid  to  E^erty  & 
Co.  for  procuring  the  loan.  A  portion  of  the 
$12,600  was  to  he  used  In  paying  off  existing 
loans  secured  by  mortgages.  When  the  mort- 
gages holding  the  prior  loans  refused  to  re- 
lease the  mortgages  without  a  bonus  of  $700, 
the  loans  not  being  due,  plaintiff  refused  to 
pay  the  bonus  and  consummate  the  deal. 
Plaintiff  and  Flnerty  then  entered  Into  a 
transaction  which  resulted  in  plaintiff  bor- 
rowing from  Flnerty  &  Co.  $2,610,  for  which 
he  agreed  to  execute  his  note  secured  by 
mortgage.  To  this  amount  was  added,  by 
agreement  of  the  parties,  $3,000  of  the  cam- 
misslon  claimed  by  Elnerty  &  Co.  for  nego- 
tiating the  loan  of  $12,500,  and  a  note  was 
executed  by  plaintiff  for  $5,610.  This  note, 
with  accumulated  Interest,  was  paid  at  ma- 
turity, and  furnishes  the  basis  for  this  suit 

Plaintiff  contends  that  the  notes  for  $12,- 
500  and  $3,865  were  executed  and  delivered 
upon  condition  that  the  prior  mortgagees 
would  release  their  liens  without  a  bonus, 
and,  since  they  refused  to  do  so,  Flnerty  & 
Go.  did  not  earn  the  commission  of  $3,000 
Included  in  the  note  fOr  $5,610,  and  that  in 
truth  and  In  fad^  the  $3,000  was  dmrged 
plaintifl  tot  the  use  c£  $2,619.  Defendants 
contoid  that  the  notes  were  delivered  un- 
conditionally, and  the  commlsskoi  was  earn- 
ed when  the  loan  of  $12,500  was  negotiated 
and  the  money  ready  to  be  paid  to  the  plain- 
tiff according  to  the  terms  of  the  appltoation, 
and  as  a  compromise  and  In  settlement  It 
was  agreed  to  accept  $3,000  In  full  satisfac- 
tion of  the  commission.  This  issue  of  fact 
was  submitted  to  the  Jury,  and  determined 
in  favor  of  the  defendants  and  against  plain- 
tiff's contention. 

Counsel  for  plaintiff  concede  that  the  orig- 
inal transaction  was  not  tainted  with  usury, 
and  that  Flnerty  ft  Co.  bad  a  rl^t  to  charge 
$3366  cmnmlsslon  for  n^otlating  that  loan. 
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but  Insist  tba  companj  bad  no  rl^t  to  any 
portion  of  the  commission,  because  the  money 
was  not,  in  f&ct,  paid  over  oa  that  loan,  and 
that,  the  con^any  havins  no  right  to  make 
that  chai^  the  note  for  95,610  was  rendered 
usurious  when  98,000,  dahned  as  oommlssion, 
was  Incorporated  with  the  loan  ot  t2fil0.  A 
broker  empli^red  to  procure  a  loan  Is  ordi- 
narily entitled  tt>  his  amunisston,  when  be 
has  procured  a  person  able,  ready,  and  will- 
Ing  to  make  the  loan  on  the  terms  prescribed 
by  the  principal.  0  C.  3.  50S.  But  even  if 
Finerty  &  Co.  bad  not  Justly  earned  the  com- 
mission,' it  does  not  necessarily  follow  that 
the  note  for  $5,610  was  rendered  nsurious 
by  Including  the  $3,000.  Tbe  company  was 
claiming  the  commission,  and  plaintiff  agreed 
that  it  be  Incorporated  In  the  note.  Plain- 
tiff's testimony  on  this  point  is  to  the  effect 
that  he  was  compelled  to  agree  to  this  com- 
mission, although  it  was  not  earned,  in  order 
to  secure  tbe  loon  of  $2,610,  which  his 
straightened  circumstances  at  the  time  made 
it  impei;atWe  to  secure.  Taking  this  as  true, 
the  $3,000  did  not  constitute  usury.  It  was 
neither  a  loan  nor  the  forbearance  of  a  debt, 
but  simply  tbe  amount  which  Finerty  &  Co. 
claimed  to  have  earned  for  their  services  in 
negotiating  tbe  loan  for  $12,500.  It  Is  essen- 
tial, in  order  to  establish  the  plea  of  usury, 
that  there  was  a  loan  or  forbearance  of  mon- 
ey, and  that  for  sucb  loan  or  forbearance 
there  was  an  intent  or  agreement  to  take  or 
reserve  unlawful  interest,  LIvengood  t.  Ball, 
162  Pac.  706;  Davidson  v.  Davis,  69  Fla.  476. 
52  South.  139.  28  li.  R.  A.  (N.  S.)  102,  20 
Ann.  Cas.  1130;  Brlggs  T.  Steele,  91  Ark. 
458,  121  S.  W.  754. 

[3,3]  The  note  for  $5,610  and  tbe  mort- 
gage to  secure  the  same,  being  apparently 
fair  on  their  face,  and  the  interest  disclosed 
by  the  terms  of  these  instruments  appearing 
to  be  within  the  legal  limit,  the  question 
whether  the  $3,000  was  in  payment  of  the 
commission  on  the  original  transaction,  or 
for  the  use  of  tbe  $2,610,  and  the  claim  for 
the  commission  merely  a  cloak  or  device  to 
evade  the  law  against  usury,  was  a  question 
of  fact  for  the  Jury.  Garland  v.  Union  Trust 
Co.,  154  Pac  676.  Since  the  jury  det^mined 
that  issue  against  platotiffs  contention,  we 
must  consider  the  case  in  view  of  this  $3,- 
000  being  for  commission  claimed  and  not 
as  interest  charged. 

Counsel  for  plaintiff  contend  that  the  court 
erred  in  paragraphs  5,  0,  and  10  of  the  in- 
structions to  the  jury.  In  paragraph  5  the 
jury  was  Instructed,  in  effect,  that  If  Fbierty 
&  Ca  had  found  a  perscm  who  was  ready, 
able,  and  willing  to  make  the  loan  of  $12,600, 
as  provided  in  the  coatnct  ot  oni^oyment, 
the  commlsdtm  was  earned,  and  that  such 
commission  was  good  as  put  consideration 
tor  the  execution  of  the  note  for  $5,610. 
Counsel  insist  this  instruction  ignored  the 
theory  of  plaintiff  that  the  commission  was 
not  earned  because  tbe  application  for  the 


original  loan  was  made  on  condition  of  the 
release  ot  the  prior  loan  without  payment  of 
bonus.  If  that  paragraph  stood  al<me^  there 
might  be  cause  of  complaint,  but  In  pan- 
graph  6  tiie  Jury  was  instructed  that  if  ttiey 
found  from  the  evidence  that  the  aj^Ucatlcm 
for  the  original  loan  was  delivered  on  con- 
dition that  it  was  not  to  become  effective  in 
the  event  the  prior  loan  could  not  be  paid 
and  the  mortgage  rdeased,  except  on  pay- 
ment ot  bonus,  then  Finerty  &  Oo.  would  not 
be  entitled  to.  any  commission,  and  In  para- 
graph 7  the  Jury  was  further  Instructed  that. 
If  they  found  that  plaintiff  was  not  Indeed 
to  the  dettodants  on  account  of  the  commi»< 
sion,  but  that  the  claim  of  the  d^aidants  for 
tbe  commia^on  of  $3,000  was  included  In  the 
note  of  $5,610  fOr  the  purpose  and  with  the 
intrat  on  the  part  of  the  defendants  as  a 
bonus  or  additional  interesl  for  the  use  of 
tbe  $2,610,  and  that  the  claim  for  commission 
was  cmly  a  pretense  and  cloak  to  cover  up 
the  real  transaction,  then  this  would  consti- 
tute usury,  and  the  verdict  should  be  for  tbe 
plaintiff. 

In  paragraph  9  the  Jury  was  instructed 
that  a  mere  failure  of  consideration  for  the 
note  of  $3,8%.  by  a  failure  to  earn  the  com- 
mission, would  not  give  rise  to  a  cause  of 
action  in  favor  of  the  plaintiff  for  usury,  and 
that  if  tbe  Jury  found  from  tbe  evidence  that 
the  $3,000  was  Incorporated  in  the  note  for 
$6,610  by  agreement  of  the  parties,  in  settle- 
ment of  the  commission  claimed  to  be  due, 
although  this  commission  had  not  been  just- 
ly earned  by  Finerty  &  Co.,  then  this  would 
not  constitute  usury,  and  could  not  be  re- 
covered in  this  action,  but  recovery  could 
only  be  had  In  an  action  for  failure  of  ,con- 
sideration. 

In  paragraph  10  the  Jury  was  instructed, 
In  effect,  that  since  neither  party  claimed  the 
original  transaction  for  the  loan  of  $12,500 
was  tainted  with  usury,  if  they  believed  the 
$3,000  was  agreed  upon  In  settlement  of  the 
claim  for  commission,  this  added  to  the  loan 
of  $2,810,  would  not  constitute  usury,  al- 
though tbe  jury  might  believe  that  this  claim 
for  commission  was  extorti(Hiate  and  exces- 
sive. Counsel  Insist  that  the  effect  ot  this 
paragraph  in  tbe  Instructions  was  to  invade 
the  jury'a  province  in  weighing  the  evidence 
and  ignored  plaintiff's  theory  of  the  ease. 
It  appears  In  paragraph  12  the  jury  was  to- 
sChicted  that  tbe  paragraphs  of  the  instruc* 
tions  were  to  be  conddered  together  as  a* 
whole,  and  that  the  Jury  was  not  at  liberty 
to  select  any  one  or  more  of  tbe  paragrai^ 
to  the  exclusion  of  the  othera.  We  think  the 
instructions  oKisldered  as  a  whole  properly 
and  fidrly  stated  tbe  law  ai^Ilcable  to  the 
Issuea  Newton  v.  Alien,  168  IHic.  1009. 

Counsel  also  complain  of  error  committed 
by  the  refusal  of  the  court  to  give  certain 
instructiona  requested.  Since  the  Instruc- 
tions that  were  given  properly  and  falriy 
submitted  the  Issues  to  tbe  Jury,  it  follows 
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there  was  no  error  In  Qie  ritual  to  give  tbe 

Instmctioiis  requested. 

It  appearing  there  was  competent  evidence 
reasonably  tending  to  sui^rt  the  rerdlct, 
the  Judgment  will  not  be  dlsturCied.  Arm- 
strong V.  JenklDS.  170  Pac.  215,  No.  8434. 
not  yet  officially  reported. 

The  Judgment  of  the  lower  court  is  af- 
armed.  All  tbe  Justices  concur,  except 
SHARP,  C.  J.,  and  RAINBY  and  THAOKIDR, 
JJ.,  not  partldpating. 


(«7  OkL  2M} 

STATE  a  reL  FBEEiLINO,  Atty.  Geo.,  t. 
HOWARD,  State  Auditor  (ALEXA^'T>ER, 
State  Treasurer,  Interrener).   (No,  9613.) 

(Supreme  Court  of  Oklahoma.    Feb.  12,  1918.) 

(SylJabut  ly  the  Court.) 

1.  Coif 8TITUTZ0NAL  Law  4s>122— Iupazbuent 
OF  Oblioatioh  of  Contbaots— BoNn. 

Chapter  89,  Laws  1910-11,  created  the  pnb- 
Kc  building  fund,  to  be  composed  of  the  proceeds 
of  the  sale  and  rentala  of  section  S3,  and  lands 
granted  to  the  state  in  lieu  thereof  for  chari- 
table and  penal  institutions  and  public  buildings, 
and  antborizecl  the  issuance  and  sale  of  $3,000,- 
000  bonds,  which  should  be  payable  out  of  said 
fund,  ftud  pledged  the  faith  of  the  state  to 
safely  keep  and  preserve  the  proceeds  of  such 
sale  and  rentals,  and  a^ply  same  to  the  pay- 
ment of  the  bonds  authorized  by  that  act,  and  to 
no  other  purpose  or  purposes.  Bonds  were  is- 
sued and  sold  to  the  amount  of  $2,451,000,  of 
which  there  have  aince  matured  and  been  paid 
bonds  in  the  amount  of  ^47,800.  In  1917  the 
Legislature  made  certain  appropriations  for 
public  buildings  payable  out  of  surplus  moneys 
in  the  pubUc  building  fund.  Held,  that  so  long 
as  the  appropriations  did  not  exceed  the  amount 
that  would  be  due  on  the  amount  of  bonds  au- 
tborijied  but  not  issued,  with  the  interest  thpt 
would  accrue  thereon,  the  conditions  of  the  con- 
tract of  the  state  witii  the  holders  of  outstand- 
ing bonds  would  not  be  impaired. 

2.  Statdtes  ^s>224  —  CoNsmnonoN— Sub- 

SEQtENT  T^EGISLATION. 

Subsequent  legislative  enactment  may  be  re- 
sorted to  as  an  aid  in  tbe  interpretation  of  prior 
legislation  upon  the  same  subject. 

3.  States  «=>165 — Tbust  fob  Bondholdebs— 
Management. 

The  state,  as  trustee  for  the  bondholders, 
has  the  same  powers  as  any  other  trustee  would 
have  under  aiinilar  circumstaocea,  and  is  under 
the  obligation  to  exercise  its  powers  for  the  con- 
servation of  the  trust  fund  and  the  accomplish- 
ment of  the  trust  purposes  as  a  prudent  man 
would  exercise  in  Uie  managemwit  of  his  own 
affairs. 

Tbacker,  J.,  dissenting. 

Mandamus  by  the  State  of  Oklahoma,  on 
relation  of  S.  P.  Freeling,  Attorney  General, 
against  E.  B.  Howard,  State  Auditor,  W.  L. 
Alexander,  State  Treasurer,  Intervener.  Case 
submitted  by  agreement  pursuant  to  statute 
as  an  original  proceeding  after  leave  of  court 
obtained,  and  Judgment  for  relator. 

S.  P.  Freeling.  Atty.  Gen.,  and  Hunter  L. 
Jdinson,  Asst  Atty.  Gen.,  for  plaintiff.  Cbas. 
P.  Bamett,  of  Ofelaboma  City,  for  defendant 
and  Intervener. 


HARDT,  3.  This  Is  an  agreed  case  anb* 
mltted  pursuant  to  tbe  provisions  of  sections 
5303  and  630S.  Rer.  Laws  1910,  filed  In  this 
court  as  an  original  proceeding  after  leave  of 
court  first  bad  and  obtained. 

[1]  state,  upon  the  relation  of  tbe  At* 
tomey  General,  prays  a  writ  of  mandamus 
directed  to  the  state  auditor,  commanding 
him  to  open  accounts  against  the  public  bnUd- 
Ing  fund  of  tbe  state  for  the  payment  there- 
from of  appropriations  made  In  1917,  and  to 
Issue  a  warrant  against  said  fund  lu  favor  of 
W.  T.  Emerlch,  and  also  to  compel  said  audi- 
tor to  sign  certain  unsold  public  building 
bonds,  W,  L.  Alexander,  who,  as  state  treas- 
urer, holds  a  large  part  of  the  public  building 
bonds  of  the  state  which  have  been  deposited 
with  blm  by  various  persons,  intervened,  and 
with  defendant  questions  the  right  of  the 
state  to  the  relief  prayed,  and  the  controver- 
sy Is  submitted  to  the  court  to  determine 
whether  Warrants  may  be  lawfully  Issued 
against  said  public  building  fund  to  meet  the 
appropriations  made  In  1917,  and  whether  the 
receipts  from  tbe  proceeds  of  the  sale  and 
rentals  of  lands  known  as  section  33,  and  oth- 
er lands  granted  In  lieu  thereof  in  excess  of 
that  required  to  pay  maturing  installments  of 
bonds  and  accrued  Interest  may  be  used  to 
pay  said  appropriations,  and  whether  certain 
unsold  public  building  bonds,  which  have 
been  signed  by  a  former  auditor,  approved  by 
a  former  Attorney  General  and  registered  by 
a  fMmer  state  treasurer,  should  be  figned, 
approved,  and  registered  by  the  retvective 
persons  now  oocupylng  those  poaitlona.  TSa 
public  building  fond  was  created  by  cbapta 
89,  Laws  1910-11.  {  1,  of  wlilch  declares 
that  all  moneys  received  from  the  sale  or 
rentals  of  section  33,  and  lands  granted,  In 
lieu  thereof,  should  constitute  and  be  known 
as  the  public  building  fund.  Section  2  au- 
thorized tbe  issuance  and  sale  of  $3,000,000 
In  bonds,  payable  out  of  the  proceeds  of  said 
lands,  and  section  9  of  said  act  Is  as  follows: 

"All  'bonds  and  interest  thereon,  when  issued 
as  provided  for  in  this  act,  shall  become  payable 
out  of  the  public  building  fund  arising  from  the 
sale  or  rental  of  section  33,  and  lands  granted 
to  the  state  in  lieu  thereof,  until  all  of  said 
bonds  and  interest  thereon  are  fully  paid.  And 
tbe  good  faith  of  tbe  state  is  solemnly  pledged 
to  aaministcr  tbe  trust  created  by  the  terms  of 
the  Enabling  Act  and  the  Constitution  of  Okla- 
homa, to  apportion  and  dispose  of  all  lands  grant- 
ed to  the  state  for  charitable  and  penal  insti- 
tutions and  public  buildings,  as  the  Legislature 
may  prescribe,  and  safely  keep  and  preserve  the 
proceeds  of  the  rental  and  sale  thereof,  and  ap- 
ply same  to  the  payment  of  the  bonds  authorized 
by  this  act,  and  the  interest  thereon,  as  the 
same  falls  due,  and  to  use  such  funds,  consti- 
tuting tbe  public  building  fund,  for  no  other 
purpose  or  purposes.  All  bonds  shall  be  paid  in 
the  order  In  which  they  are  issued.  The  state 
treasurer,  commissioner  of  school  land  depart- 
ment and  county  treasurers  are  authorized  to 
receive  public  building  bonds  aa  collateral  secu- 
rity for  the  deposit  of  public  funds  in  the  vari- 
ous banks  of  the  state." 
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Pursnant  to  this  cihapter  bonds  were  Is- 
sued and  sold  In  tbe  amount  of  92,451,000, 
of  wbldi  amount  there  has  iduce  matured 
and  been  paid  bonds  In  the  sum  of  ¥447.600, 
leaving  outstanding  bonds  In  the  sum  of 
$2,004,000  with  coupons  thereto  attached  for 
Interest  yet  to  accrue  at  the  rate  of  6  per 
cent  per  annum. 

It  Is  conceded  that  the  provisions  of  said 
chapter  89  constitute  a  contract  between  the 
state  and  the  holders  of  the  bonds  now  out- 
standing, and  that  the  terms  of  said  contract 
cannot  be  imimlred  by  any  subsequent  leg- 
islation. .The  general  rule  Is  that,  where  a 
special  fund  has  be^  pled^  for  use  In  the 
payment  of  bonds  or  otber  obligations,  such 
fund  may  not  be  diverted  to  any  purpose 
otber  than  that  to  wbldi  It  Is  pledged. 
Dlggs  T.  Lobsltz,  4  OkL  232,  43  Pac.  1060; 
Wabash  &  Brie  Canal  Go.  t.  Beers,  67  V. 
S.  (2  Black)  448,  17  L.  Ed.  327;  Loutslana 
V.  Jumel,  107  U.  S.  711,  2  Sup.  Ct  128,  27 
L.  Ed.  448;  Graham  t.  Horton,  6  Kan.  343; 
People  T.  Pachlco,  29  Cal.  210 ;  MoCauley  t. 
Brooks,  16  Cal.  11;  EdemiUer  r.  City  of 
Tacoma,  14  Wash.  376,  44  Pae.  877;  State 
T.  Cardozo,  8  S.  a  71,  28  Am.  Rep.  27S; 
Park  T.  Candler,  113  Go.  647,  89  S.  E.  89; 
Western  Savings  Fund  Society  v.  Philadel- 
phia. 31  Pa.  175 ;  Fazende  et  aL  v.  City  of 
Houston  (C.  G.)  34  Fed.  95. 

The  Attorney  General  contends  ffiat  the 
trust  provisions  of  chapter  89  do  not  pre- 
veot  the  use  of  moneys  received  to  the  credit 
of  the  public  building  fund  In  excess  of  the 
amount  required  to  iwy  Imtallments  of  bonds 
and  Interest  as  they  mature  for  the  purpose 
o(  paying  appropriations  made,  and,  further, 
that  the  pledge  made  by  section  9  of  said 
chapter  extends,  not  alone  to  the  bonds  ac- 
tually sold,  but  to  the  full  amount  of  bonds 
authorized,  and  that  moneys  accruing  to  said 
fund  In  excess  of  the  amount  necessary  to 
pay  current  maturing  bonds  and  Interest 
may  lawfully  be  used  to  meet  appropriations 
,made  without  Impairing  any  contract  obliga- 
tion contained  within  chapter  S9,  so  long  as 
tbe  amount  used  does  not  exceed  tbe  amount 
of  unsold  bonds  and  interest  that  would  ac- 
crue theremi. 

[3}  Previous  to  the  sale  of  the  t>onds  pro- 
vision had  been  made  for  the  sale  of  said 
lands  on  40  years'  time,  the  purchase  price 
to  be  paid  In  Installments  and  to  bear  In- 
terest Rev.  L«ws  1910,  art  1,  c  60.  And 
according  to  tbls  plan  there  was  provided  an 
annual  income  sufficient  to  pay  Installments 
of  bonds  maturing  and  Interest  and  leave  an 
annual  surplus  of  from  $90,000  to  $100,000. 
It  certainly  was  not  the  intention  of  the  Leg- 
islature that  the  total  receipts  to  the  credit 
of  said  fund  should  be  paid  to  the  bondhold- 
ers, for  all  that  they  could  demand  would  be 
the  principal  amount  of  the  bonds  held  by 
them,  together  with  the  Interest  that  would 
accrue  thereon  according  to  the  terms  of  said 
bonds.  Neither  the  state  nor  the  purchasers 
of  said  bonds  understood  otherwise.  Was  it 
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thra  Intended  that  all  of  said  fond,  oQket 
than  what  was  necessary  to  take  care  of  ao* 
crolng  claims  of  bcHuUudders,  should  remain 
Intact  until  the  last  of  said  bonds  had  been 
retired?  By  section  2  ot  chapter  89  certain 
warranto  theretofore  issued  w)ere  made  a  le- 
gal and  valid  lien  against  the  public  building 
fund,  and  by  chapter  34,  Laws  1913,  p.  67,  all 
moneys  tn  the  building  fund,  In  excess  vt 
the  amount  required  for  the  payment  of  out- 
standing bonds  and  interest  accruing,  was 
transferred  to  the  "nnlon  graded  or  consoli- 
dated sduxd  fund."  By  chapter  222,  Laws 
1917.  these  mon^  were  retransf erred  to  the 
public  building  fund  "in  excess  of  the  amount 
for  which  bonds  have  been  issued,"  and  all 
appropriations  for  the  constrnction  of  inib- 
11c  buildings  have  been  made  from  the  pub- 
lic building  fund.  Thus  we  have  le^Iattve 
evidence  of  legislative  Intent.  True  the  ob- 
ligations of  chapter  89  cannot  be  changed  by 
subsequent  legislation,  but  It  Is  permls^Ue 
for  us  to  refer  to  such  subsequent  leglslatloa 
In  order  to  determine  the  legislative  intent  In 
the  enactment  thereof.  Tiger  v.  Western  Ina. 
Co..  221  U.  S.  286,  31  Sup.  Ct  578.  55  L  Ed. 
738;  Board  Com'rs  v.  Alexander^  150  Pac. 
311. 

[3]  Not  all  of  the  bonds  which  were  au- 
thorized have  been  sold,  and  the  question 
arises.  Must  the  moneys  In  the  public  build-  • 
Ing  fund  not  needed  to  pay  matoring  bonds 
and  interest  lie  idle  to  the  credit  of  said 
fund  until  all  of  said  bonds  have  matored 
and  been  paid  and  tbe  state  In  the  meantime 
be  required  to  borrow  moneys  for'  the  credit 
of  said  fund,  and  thereby  incur  lai^r  In- 
debtedness to  be  paid  from  said  fund?  No 
doubt  Is  expressed  of  the  power  of  the  state 
to  sell  the  remainder  of  tbe  bonds  author- 
ized, and  It  Is  admitted  that,  should  this  be 
done,  a  liability  against  the  public  building 
fund  would  be  Incurred  in  excess  of  $1,000,- 
000,  while  If  tbe  moneys  available  and  not 
needed  for  present  demands  may  be  used,  a 
saving  of  more  than  $600,000  will  be  made 
thereby,  the  security  of  the  bondholders  be 
conserved  and  rendered  proportionately  more 
valuable.  The  obligation  of  tbe  state  in  the 
performance  of  the  trust  is  to  conserve  the 
trust  fund,  and  the  plan  proposed  Is  conced- 
ed to  be  In  keeping  with  sound  business  prin- 
ciples and  for  the  best  Interest  of  all  par- 
ties concerned,  but  It  is  said  to  be  In  vio- 
lation of  the  strict  letter  of  the  contract 
The  bondholders  may  be  heard  to  complain 
when  the  obligation  of  their  contract  with 
the  state  has  been  impaired.  Graham  v. 
Horton,  6  Kan.  209;  Fazende  et  al.  v.  City 
of  Houston  (C.  C.)  34  Fed.  95 ;  Trustees,  etc, 
V.  Bailey,  10  Pla.  112,  81  Am.  Dec,  194 ;  Wla- 
bash  &  Erie  Canal  Co.  v.  Beers,  67  U.  S.* 
(2  BUck)  448,  17  h.  Ed.  327 ;  State  v.  Car- 
dozo, 8  S.  a  71,  28  Am.  Rep.  275;  Park  v. 
Candler,  113  Ga.  647,  39  S.  E.  80. 

But  the  payment  of  said  appropriations 
according  to  the  arrangement  proposed  will 
not  have  that  effect   On  the  contraty  the 
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opposite  result  vlll  be  obtained.  Neither 
does  it  violate  the  letter  of  the  contract  bo 
long  as  the  sum  used  does  not  exceed  the 
amount  that  would  be  payable  on  both  prln- 
dpal  and  Interest  of  the  remaining  bonds  au- 
thorized in  the  event  of  th^  sale. 

The  case  of  Trustees  of  the  Internal  Im- 
provement Fund  V.  Bailey,  10  Fla.  112,  81 
Anu  Dec.  191,  is  dted  as  being  opposed  to  the 
o(HKluslon  reached  herein.  The  facts  were 
that  certain  lands  had  been  granted  by  the 
United  States  to  the  state  of  Florida  for  the 
purpose  of  providing  a  system  of  Internal  Im- 
provements. Bonds  had  been  Issued  against 
the  fund  derived  from  those  lands.  There- 
after the  state  undertook  to  divert  a  portion 
of  Uie  fund  to  wotk  upon  a  water  course.  In 
the  litigation  whl<di  followed  the  court  held 
the  purpose  to  which  It  was  desired  to  devote 
the  fund  was  not  within  the  purp<»es  of  the 
trust  fund.  In  the  case  at  bar  the  state  de- 
sires to  apply  the  excess  moneys  on  hand  to 
the  very  purposes  which  would  be  accom- 
plished by  the  sale  of  the  remainder  of  the 
boadB  anthorizeu.  In  the  later  case  of  Trus- 
tees of  Internal  Improvement  Fund  v.  Glea- 
80u,  15  ila.  384,  the  court  sustained  the  right 
of  the  trustees  to  apply  a  part  of  the  trust 
fund  to  the  Improvement  of  the  trust  prop- 
ert7.  As  trustee  the  state  had  the  same  pow- 
ers as  any  other  trustee  under  similar  cir- 
ca instances,  and  was  under  the  obligation  to 
exercise  such  powers  for  the  conservation  of 
the  trust  fund  and  the  accomplishment  of  the 
trust  purposes  as  a  prudent  man  would  exer- 
cise in  his  own  affairs.  Wyman  v.  Herard, 
»  OkL  35,  59  Pac  1000 ;  liorrow  v.  County 
of  SaUne,  21  Kan.  481;  39  Cya  295. 

It  is  the  substance  of  the  fund  In  which 
the  bondholders  are  Interested  and  to  which 
they  look  for  security,  and  it  is  the  value  of 
that  fund,  and  not  the  mere  name  attached 
thereto  upon  which  they  may  rely.  Eidemil- 
ler  V.  City  of  Taeoma,  14  Wash.  376,  44  Pac. 
8S0.  And  if  by  reason  of  prudent  foresight 
and  good  business  judgment  the  fund  has 
been  enhanced  and  the  value  of  their  security 
increased  without  any  part  thereof  being  de- 
voted to  other  purposes,  they  cannot  com- 
plain that  the  obligations  of  their  contract 
have  been  impaired  or  the  value  of  their 
security  injuriously  affected. 

The  claim  of  Emerlch  is  admitted  to  be  cor- 
rect, and  was  duly  approved,  and  defendant 
refuses  to  issue  a  warrant  for  the  payment 
thereof,  for  the  sole  reason  that  he  is  not  ad- 
vised as  to  whether  such  act  upon  his  part 
would  be  legal,  and  for  the  same  sole  reason 
refuses  to  open  accounts  against  the  public 
building  fund  in  accordance  with  the  ap- 
propriations made  in  1917,  and  the  prayer  of 
the  state  is  granted  and  the  auditor  Is  di- 
rected to  Issue  a  warrant  for  the  payment  of 
said  claim  and  to  open  accounts  against  the 
Public  Bulling  Fund  In  accordance  with  the 
prayer  of  plalntUfs  petition. 


Whether  the  pledge  of  the  public  building 
fund  contained  in  diapter  S9  simply  binds  the 
state  to  an  administration  of  the  fund,  and 
the  payment  of  obligations  i^^ainst  said  fund 
as  they  mature,  leaving  all  oth^  amounts 
in  excess  of  that  required  for  this  purpose 
subject  to  aniroprlatlon  prior  to  tbe  payment 
of  all  outstanding  bonds,  is  a  question  that 
we  need  not,  in  the  present  proceeding,  deter- 
mine. Entertaining  the  view  that  tbe  obli- 
gation of  the  contract  with  the  bondholders 
will  not  be  impaired  by  tbe  plan  proposed  so 
long  as  the  excess  mon^  used  do  not  ex- 
ceed the  amount  which  would  be  payable 
upon  the  balance  of  the  bonds  authorized, 
tc^ther  with  Interest  that  would  accrue 
thereon,  we  leave  the  remaining  question  un- 
determined. 

BoUi  parties  Jc^  in  the  request  that  if  we 
should  reach  this  conclusion  the  bonds  previ- 
ously executed  which  remain  unsold  should 
be  delivered  into  court  for  cancellation,  and 
it  Is  ordered  that  said  bonds  be  delir»ed  to 
the  clerk  ot  this  court,  and  by  him  canceled 
as  prayed.  All  the  Justices  concur,  except 
SHARP,  O.  J.,  and  TURNED,  J.,  who  ccm- 
cur  in  conclusion.  THAOKEB,  J.,  dissents. 


«7  OkL  Ml) 

ATCHISON.  T.  ft  S.  F.  BY.  GO.  et  aL  v 
STATE.   OHo.  8219.) 

(Supreme  Court  of  Oklahoma.   Feb.  12,  J91S.) 

fSyJlahut  bv  the  Court.) 

Cabriebs  c=>12(5)— Fa  idence  €=^20  (21— Pub- 
lic Sebvice  Commissions— Reasonabia- 
NB8B  OB  Rate  Oboeb— Judiciai.  Notice. 
Id  response  to  a  rule  to  stiow  cause  wby  the 
Corporation  CommiBsloQ  should  not  Issue  an 
order  providing  that  rates  now  charged  for 
freight  and  passenger  service  shall  not  be  ad- 
vanced by  any  carrier  until  such  advance  is 
approved  by  the  commission,  the  uppellants  ap- 
peared and  filed  a  protest  denying  the  jurisdic- 
tion of  the  commission  to  make  such  order. 
Thereafter,  and  without  taking  any  extrinsic 
evidence  tending  to  show  the  necessity  for  or 
reasonableness  thereof,  a  final  order  was  is- 
sued, providing  that  the  appellants  "shall  not 
advance  the  rates  now  charged  for  freight  or 
passenger  service,  until  such  advance  is  ap- 
proved b;  the  commtseiiHi  and  tariffs  regularly 
filed  with  the  commission."  Held,  that  said  or- 
der is  a  reasonable  exercise  of  the  power  and 
authority  conferred  upon  tbe  commission  bj  the 
Constitution  and  laws  of  tbe  state,  and  invades 
no  substantial  right  of  the  appellants,  either 
state  or  federal.  Held,  further,  that  tbe  taking 
of  extrinsic  evidence  is  not  necessary  to  buih 
port  8u<di  order  where  its  necessity  and  reasm- 
ableness  are  apparent  from  the  mere  statement 
of  conditions  contained  in  the  record,  of  whidl 
the  courts  and  commissicm  may  take  notice^ 

Appeal  from  Corporation  Commission. 

Proceeding  by  the  Corporation  Commission 
against  the  Atchison,  Topeka  &  Santa  F6 
Railway  Company  and  others.  From  a  rate 
order  issued  by  tbe  Commission,  and  from  a 
denial  of  a  motion  for  new  trial,  the  Atchi- 
son, Topeka  ft  Santa  F6  Railway  Company 
and  others  appeal.   Order  afQrmed. 
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171  PAOIPIC  EEPORTBE 


(Okl. 


J.  R.  Cottlngham  and  S.  W.  Hayes,  both 
of  Oklahoma  City,  a  O.  Blake,  of  El  Reno, 
Clifford  L.  Jackson,  of  Muskogee,  and  R.  A. 
Kleloschraidt,  of  Oklahoma  City,  for  appel- 
lants. S.  P.  Freeling,  Atty.  Gen.,  Jno.  B. 
Harrison,  Asst  Atty.  Gen.,  and  Paul  A. 
Walker,  of  Oklahoma  City,  for  the  State. 

KANE,  J.  This  Is  an  appeal  prosecuted  by 
the  above-named  appellante  from  Order  No. 
982  of  the  Corporation  Commission,  whereby 
it  was  ordered  that  said  appellants  "shall 
not  advance  the  rates  now  charged  for  freight 
and  passenger  senrlce  until  such  advance  is 
approved  by  this  commission,  and  tariffs  reg- 
ularly filed  with  the  commission."  The  sub- 
stance of  this  order  was  originally  issued 
and  promulgated  in  the  form  of  proposed  Or- 
der No.  143,  whereby  the  appellants  were  no- 
tified "to  appear  before  the  Corporation  Com- 
mission and  present  any  objections  it  may 
have  and  introduce  any  evidence  and  show 
cause  why  the  commission  should  not  issue 
an  order  providing  that  the  rates  now  charg- 
ed fi>r  all  freight  service  and  the  rates  now 
charged  for  passenger  service  shall  not  be 
advanced  by  any  carrier  until  such  advance 
Is  approved  by  the  commission  and  tariff  filed 
with  the  commission."  Pursuant  to  this  rule 
to  show  cause  the  appellants  appeared  and 
protested  against  the  Issuance  of  the  pro- 
posed order,  upon  the  following  grounds:  (1) 
That  "the  commission  is  without  jurisdiction 
to  make  said  order  as  applied  to  freight 
rates;  (2)  that  the  commission  Is  without 
Jurisdiction  to  make  said  order  as  applied  to 
passenger  fares;  (3)  because  the  entire  in- 
trastate revenues  of  each  of  these  defendants 
is  insufficient  to  yield  a  fair  return  upon  the 
value  of  its  property  devoted  to  the  intra- 
state business  of  these  several  defendants  re- 
spectively, and  particularly  is  the  intrastate 
passenger  revalue  of  each  of  said  defendants 
Insufficient  to  yield  a  fair  return  upon  the 
value  of  its  property  devoted  to  the  intra- 
state passenger  business. 

A  short  time  after  this  protest  was  filed, 
the  Corporation  Commission  Issued  Its  final 
Order  No.  082,  without  taking  any  extrinsic 
evidence  for  the  purpose  of  showing  its  ne- 
cessity or  reasonableness.  Thereafter  the 
appellants  filed  their  motion  for  a  new  trial, 
upon  various  grounds,  which  was  overruled 
by  the  commission,  whereupon  the  appellants 
prosecuted  this  appeal  to  the  Supreme  Court 

The  grounds  for  reversal  of  the  order  of 
the  Commission  assigned  by  counsel  for  ap- 
pellants in  their  brief  may  be  summarized 
as  follows : 

1.  The  Corporation  Commission  erred  in 
promulgating  Order  No.  9S2,  because  said  or- 
der Is  contrary  to  law  and  not  within  the  Ju- 
rls^ction  of  the  Corporation  Commission, 
In  that:  First,  there  was  no  evidence  intro- 
duced to  show  that  said  order  was  necessary 
for  any  of  the  purposes  for  which  the  Corpo- 
ration Gonunisslon  Is  authorized  by  the  Oonr 


stltution  of  the  state  to  promulgate  orders 
prescribing  rates  and  diarges;  second,  be- 
cause said  order  violates  paragraph  S,  S  8i 
art  1  of  the  Constitution  of  the  United 
States,  and  the  Act  of  Congress,  entitled  ''An 
Act  to  Regulate  Commerce*^  (Act  Cong..  Feb. 
4,  1887,  c  104,  24  Stat  379)  and  acts  amend- 
atory thereof. 

We  find  ourselves  quite  unable  to  agree  with 
any  of  these  contenti<Hi&  By  section,  18,  art 
9,  Williams*  Constitution,  the  Ccniporatlon 
Commission  is  granted  thepower  and  authori- 
ty and  is  charged  with  the  dut?  of  supervising^ 
regulating,  and  controlling  all  transportatUxL 
and  transmission  companies  doing  business  la 
this  state  in  all  matters  relatii^  to  the  per- 
formance of  ttiedr  public  duties,  their  charges 
therefor,  correcting  abuses,  preventing  unjust 
discriminations,  and  preventing  extortion  by 
8U(£h  companies,  and  to  that  end  the  conunls- 
sUm  shall  from  time  to  time  prescribe  and 
enforce  against  sudi  companies.  In  the  man< 
ner  hereinafter  authorised,  such  rates,  charge 
es,  dassifications  of  trafllc,  and  rules  and 
regulati<His  and  sbali  require  them  to  estab- 
lish and  maintain  all  8a<&  public  service  fa- 
cilities and  conveniences  as  may  be  reason- 
able and  Just,  which  said  rates,  charges,  clas- 
sifications, rules,  and  regulations  adopted, 
or  acted  upon,  by  any  such  company,  incon- 
sistent with  those  prescribed  by  the  commis- 
sion, within  the  scope  of  Its  authority,  shall 
be  unlawful  and  void.  Another  portion  oC 
the  same  section  requires  the  commission 
from  time  to  time  to  make  and  enforce  such 
rules  and  regulations  to  prevent  xmjust  dis- 
crlmLuatlon  by  any  transportation  or  trans- 
mission company  In  favor  of,  or  against,  any 
person,  locality,  community,  connecting  line, 
or  kind  of  traffic,  in  the  matter  of  car  serv- 
ice, train  or  boat  schedule,  efficiency  of  trans- 
portation, transmission,  or  otherwise.  In  con- 
nection with  the  public  duties  of  such  com- 
pany. In  pursuance  of  the  power  thus 
granted,  it  seems  that  the  Corporation  Com- 
mission had,  some  time  prior  to  the  Issuance 
of  Order  No.  9S2,  prescribed  and  filed  a  gen- 
eral schedule  of  rates  for  intrastate  passen- 
ger and  freight  service  applicable  to  the  vari- 
ous railroads  doing  business  within  the  state. 
The  purpose  of  Order  No.  982,  as  we  under- 
stand it,  is  to  require  the  railroads  to  submit 
to  the  commission  for  approval,  before  they 
become  effective,  any  schedule  of  rates  adopt- 
ed by  them  which  would  change  or  affect  the 
intrastate  rates  established  by  the  commis- 
sion. If  it  is  granted  that  the  Corporation 
Commission  has  the  power  of  promulgating 
intrastate  rates — as  it  unquestionably  has — 
and  that  the  railroads  have  the  right  to 
change  such  rates,  it  would  seem  to  us  that 
an  order  sndi  as  Order  No.  9S2  would  not 
only  be  reasonable,  but  necessary,  for  the 
avoidance  of  tmseemly  conflicts  of  authori^ 
between  these  two  bodies  which  might  grov 
out  of  this  condition,  and  that  It  would  also 
tend  to  encourage  effldrait  and  orderly  co- 
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ordinatloii  between  the  commission  and  the 
officers  of  the  railway  companies,  which  Is 
always  so  desirable  In  the  matter  of  the  en- 
forcement of  the  regulatory  laws  of  the 
state.  In  this  regard  we  are  Impressed  by 
tbe  fairness  of  the  following  statement  made 
by  the  commission  In  their  opinion  iiandlng 
down  this  order: 

"In  determioinr  tbe  fairness  of  rates  to  be 
charged  for  public  service,  both  parties  to  the 
M^rke  most  be  considered.  Neither  tbe  rights 
of  the  paWc  nor  those  of  the  carrier  are  to  be 
ignored.  It  ia  a  rale  invariably  enforced,  that 
before  rates  dharged  by  tbe  carrier  can  be  re- 
duced, an  opportmiity  to  be  heard  shall  be  giv- 
en to  the  carrier.  Carriers  insistently  demand 
that  tbi»  opportunity  shall  be  afforded,  in  or- 
der that  they  may  produce  such  evidence  and 
facts  as  they  deem  essential  to  a  proper  deter- 
mination of  the  reasonableness  of  the  rates  pro- 
posed. In  our  opinion,  the  public  should  not  be 
required  to  pay  advanced  rates  without  an  equal 
opportunity  to  be  beard.  In  other  words,  the 
public  wbo  pay  the  rates  ought  to  be  considM«d 
upon  the  same  footing  with  the  carriers  who  fur- 
nish tbe  service.  No  rates  should  be  increased 
unless  tlicre  is  good  reason  therefor ;  if  the  car- 
rier deems  the  rates  charged  to  be  inadequate, 
cniainly  this  conclusion  ought  to  be  founded  up- 
on facts  within  its  possession  ;  if  so,  those  facts 
could  be  presented  to  the  commission  without 
casting  any  undue  burden  upon  the  carrier;  if 
the  fa^ts  do  not  warrant  such  Increase,  no  ad- 
vance in  rates  should  be  allowed.  Moreover,  it 
ia  a  well-known  fact  that  Individual  shippers  are 
seldom  iu  position  to  soccessfully  attack  tbe 
power  of  the  carrier  to  charge  and  collect  its 
published  rate;  tbe  shipper  most,  if  his  com- 
modities are  to  be  moved,  pay  whatever  charge  is 
made  and  look  to  the  future  for  reparation ;  ad- 
vanced freight  rates  may  drcumscribe  Uie  activi- 
ties of  particular  manufacturing  concerns  and 
may  drive  wholesalers  and  jobbers  from  territory 
in  which  an  extensive  business  has  been  estab- 
lished. Yet  it  may  be  found  after  a  thorough 
ini-estigation  that  there  was  no  juriedictinn  for 
the  advanced  rates.  We  believe  it  fairer  that 
the  investigation  into  the  reasonableness  of 
increased  rates  should  be  made  before  the  ad- 
vances are  put  into  effect,  rather  than  there- 
after." 

Order  No.  982,  as  we  orastrae  It,  and  as  it 
was  construed  by  the  Attorney  General  ap- 
pearing for  the  Co rjK) ration  Commission,  does 
not  in  terms  deny  tbe  railway  ccnnpanlea  the 
right  which  tbey  seem  to  contend  for  here  of 
changing  the  fre^ht  and  passenger  rates  fix- 
ed bs  the  commission  whenever  tbe  exigencies 
of  the  budness  of  the  companies  require  au(di 
action,  but  its  purpose  is  to  require  the  rail- 
roads to  present  their  new  schedules  of  rates 
to  the  Corporation  Commission  for  approval 
before  snch  advance  in  rates  is  made.  Coun- 
sel for  the  Corporation  Commission  say  in 
their  brief  that  the  only  effect  of  Order  No. 
&S2  la  merely  to  admonish  the  appellants  not 
to  violate  the  existing  rules  and  schedules  of 
rates  formerly  promulgated  by  the  commis- 
sion. The  order,  they  say,  does  not  require 
tbe  appellants  to  do  anything  which  would  in- 
jure them ;  they  are  not  required  to  do  any- 
thing which  would  cast  a  burden  upon  them ; 
they  are  simply  admonished  not  to  violate  the 
law;  so  much  and  no  more.  Therefore  the 
appellants  have  nothing  whatever  of  which  to 


complain,  or  upon  which  to  base  a  valid  com- 
plaint 

We  are  disposed  to  agree  with  this  view  of 
the  matter.  Bveu  if  the  railroads  of  the  state 
have  the  right  contended  for,  to  change  the 
intrastate  rates  fixed  by  the  Corporation 
Commission,  a  rule  requiring  them  to  submit 
such  schedule  to  the  Corporation  Commission 
for  approval  before  they  become  efl^ective 
would  not  be  unreasonable  In  view  of  the 
broad  regulatory  power  and  authority  confer- 
red upon  the  CorjHJration  Commission  by  the 
Constitution  and  statutes  of  the  state.  And 
in  the  very  nature  of  things  It  Is  difficult  to 
conceive  why  any  extrinsic  evidence  Is  neces- 
sary to  support  such  an  order,  or  how  any  ex- 
trinsic evidence  could  be  procured  whlcli 
would  render  the  necessity  or  reasonableness 
of  such  an  order  more  apparent  than  the  mere 
statement  of  conditions  contained  in  the  rec- 
ord before  us,  the  existence  of  which  the 
commission  and  court  take  notice.  Of  course, 
this  and  all  other  general  rules  and  orders  of 
a  similar  nature  promulgated  by  the  Corpora: 
tlon  Commission,  prior  to  the  taking  over  of 
the  railroads  by  the  federal  government  as  a 
war  measure,  must  be  administered  in  the 
light  of  these  changed  conditions.  But,  as 
we  have  no  doubt  that  at  the  time  the  order 
was  entered  It  was  entirely  valid,  and  that  it 
novr  invades  no  substantial  right  of  the  ap- 
pellants, either  state  or  federal,  it  ought  to  be 
affirmed,  leaving  the  scope  of  Its  present 
operation  to  the  sound  discretion  of  the  Cor- 
poration Gommlaslon. 

For  the  reasons  stated,  the  order  of  the 
Corporation  Commlsdon.  Is  affirmed.  All  the 
Justices  concur. 


liAMBERT  V.  HARRISON.    (No.  8514.) 
(Supreme  Court  of  Oklahoma.    Feb.  12,  1918.) 

/SyUahut  l>v  the  Court.) 

1.  Bills  and  Notes  €=>496(3) —Action  bt 
Indobsee— BuBDEN  OF  Fsoor. 

Where  an  action  is  brought  by  an  averred 
indorsee  of  a  promissory  note,  claiming  in  bis 
petition  to  have  acquired  ownership  of  such 
note  by  such  indorsement,  and  a  properly  veri- 
fied answer  is. filed  containing  a  general  denial, 
the  burden  is  upon  such  averred  indorsee  to 
prove  by  a  preponderance  of  the  evidence  the 
execution  of  such  indorsement,  and  upon  bis 
failure  to  offer  any  evidence  of  the  execution 
of  sudi  indorsement  the  evidence  is  insufficient 
to  sustain  a  judgment,  upon  said  note,  for  the 
averred  indorsee,  and  it  is  reversible  error  for 
the  court  to  overrule  a  motion  for  a  new'  trial, 
based  upon  the  ground  that  the  Judgment  ren- 
dered ia  not  supported  by  sufficient  evidence. 

2.  Bills  AND  Noteb«=>157— Nbgotiabilitt— 
CoNDmoNS— **Neootiablb  Instbument." 

Where  a  promissory  note  contains  a  condi- 
tion "that  in  the  event  that  said  note  is  paid 
at  maturity  that  6  per  cent  shall  be  deducted 
from  the  amount  thereof,  and  nonpayment  of 
any  installment  for  more  than  thirty  days  aftor 
maturity  renders  remaining  installments  due  at 
holder's  option,"  snch  note  is  not  a  negotiable 
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instruDieiit,  under  Bectiona  4G26  and  4(K!7,  Comp. 
LavB  1009. 

[Ed.  Note.— For  other  definitlona.  see  Words 
and  Phrases,  First  and  Second  Series,  Negotia- 
ble iDBtrumeot.] 

8.  Appeal  and  Ebroe  «»237(1),  238(1)  — 
judguent— sutficienot  of  evidence— re- 
VIEW. 

Id  a  trial  of  a  cause  by  the  court,  the  ques- 
tion of  a  sufficiency  of  the  evidence  to  support 
the  judgment  may  be  reviewed  by  this  court 
u^n  the  overruling  of  the  motion  for  a  new 
trial  alleging  the  insufficiency  of  the  evidence, 
although  there  has  been  no  demurrer  to  the 
evidence  or  request  for  judgment  for  tbe  defend- 
ant. 

CommlssioQcrs'  Opinion,  Division  No.  1. 
Error  from  County  Court,  Woodward  Coun- 
ty ;  Clyde  H.  Wyand,  Judg& 

Action  by  C.  W.  Harrisw  against  O.  L. 
Lambert.  Judgment  for  plalntlfC.  motion  for 
new  trial  overruled,  and  defendant  brings  er- 
ror.  Reversed  and  remanded. 

Swindell  &  Wybrant,  of  Woodward,  for 
plaintiff  In  error.  H.  W.  Patton  and  A,  W. 
Anderson,  both  of  Woodward,  and  Nicholas 
&  Lyle  and  John  H.  Halley,  all  of  Oklahoma 
City,  for  defendant  In  error. 

COULmm..  C.  aiiis  is  an  action  brought 
upon  a  promissory  note,  which  said  note  Ui 
In  the  following  words  and  figures: 

"Chicago,  Illinois,  August  31.  1008. 

"For  value  received,  the  undersigned  promises 
to  pay  at  Chicago,  Illinois,  to  the  order  of  the 
Puritan  Mfg.  Co.  five  hundred  dollars,  as  fol- 
lows: 

"S12S — 1  months  after  date. 

"5125— 8  months  after  date. 

"$125—11  months  after  date. 

"$125 — 14  months  after  date. 

"A  discount  of  6  per  cenL  will  be  given  if  the 
full  amount  of  this  instrument  is  paid  at  ma- 
turity of  first  installment.  Nonpayment  of  any 
installment  for  more  than  thirty  days  after  ma- 
turity renders  remaining  installments  due  at 
holder's  option." 

The  note  was  Indorsed  on  Its  back: 
"Security  State  Bank  at  Mooreland,  Okla- 
homa, September  IS,  1908.  Pay  Johnson  Coun- 
ty Savings  Bank,  Iowa  City,  Iowa,  - or  order. 
Puritan  Mfg.  Co.,  by  M.  H.  Taylor.  Pay  O. 
W.  Harrison,  or  order.  Johnson  County  Sav- 
ings Bank,  Iowa  City,  Iowa.  Geo.  L<.  Palk, 
Cashier." 

It  Is  averred  in  the  petition  that  said  note 
prior  to  Its  maturity  was  indorsed  by  the 
Puritan  Mannfbctnring  Company,  soid,  as- 
signed, and  transferred  to  tbe  plalntUf  h««- 
In  for  a  valuable  consideration  without  no- 
tice of  any  equlttea  existing  between  the 
original  parties.  The  defendant  filed  an 
amended  answer  admitting  that  be  bad 
signed  the  Instromrat,  copy  of  which  Is  at- 
tached to  plaintUTs  petition,  and  denies  gea- 
erally  and  spedflcally  eaCh  and  every  mate- 
rial allegation  contained  In  said  petition,  and 
det  np  that  the  note  was  given  for  Jewelry 
irhlcta  was  worthless,  and  which  was  sold 
under  guaranties,  and  that  said  guaranties 
had  not  been  kept 

There  is  no  direct  or  circumstantial  evi- 


dence to  show  that  said  note  was  sold,  trans- 
ferred, and  assigned  by  the  Puritan  Manu- 
facturing Company  to  the  Johnson  County 
Savings  Bank  of  Iowa  City,  Iowa,  or  that 
the  Johnson  County  Savings  Bank  bad  ever 
sold,  transferred,  and  assigned  tbe  said  note 
to  plaintiff.  Tbe  only  testimony  in  regard  to 
such  Indorsement  of  tbe  note  being  that  same 
bad  been  sent  to  A.  M.  Appelget,  a  member 
of  the  Arm  bringing  the  action,  by  Ralph 
Otto  of  Iowa  City ;  that  tbe  attorney  of 
plaintiff  formed  a  partnership  with  one  Ai^ 
pelget,  and  at  the  time  the  note  sued  upon 
was  In  the  bands  of  Mr.  Appelget,  and  after- 
wards It  was  in  the  bands  of  Appelget  and 
Herod  for  collection,  and  remained  so  until 
December,  1911 ;  that  It  was  subsequently 
returned  to  Ralph  Otto  at  Iowa  City;  that 
the  Indorsements  to  the  Johnson  County  Sav- 
ings Bank  of  Iowa  City  by  the  Puritan  Man- 
ufacturing Company  was  upon  the  note  prior 
to  Its  being  returned  to  Ralph  Otto,  but  the 
indorsement  to  O.  W.  Harrison,  plaintiff,  by 
the  J(^nson  County  Savings  Bank  of  Iowa 
City  was  not  upon  it,  until  It  was  Bent  a  sec- 
ond time  to  said  firm  for  collection. 

The  case  was  tried  to  tbe  court,  and  Judg- 
ment rendered  for  the  plaintiff  In  the  sum  of 
?500,  with  6  per  c«it.  Interest  from  October 
31, 1909,  to  which  the  defendant  duly  except- 
ed. The  defendant  did  not  demur  to  the  evi- 
dence, or  ask  for  a  Judgment,  but  made  time- 
ly motion  for  a  new  trial  upon  the  groimd. 
among  other  grounds,  that  the  Judgment  of 
the  court  Is  not  sustained  hy  sufficient  evi- 
dence. 

[2]  The  note  sued  upon  was  executed  pri- 
or to  the  enactment  of  our  present  "Negoti- 
able Instruments  Law,"  and  In  our  opinion  is* 
not  a  negotiable  instrument  because  It  Is  not 
payable  at  a  time  and  in  a  snm  definite,  by 
reason  of  there  being  a  condition  In  the  note 
that  "a  discount  of  6  per  cent  will  be  given 
If  tbe  full  amount  of  the  Instrument  Is  paid 
at  matnrlty  of  first  Installment.  Nonpay- 
ment of  any  installment  for  more  than  thirty 
days  after  maturity  renders  remaining  In- 
stallments due  at  holder's  option." 

The  note  having  been  executed  prior  to 
the  enactment  of  the  "Negotiable  Instru- 
ments Law"  of  1909  is  governed  by  sections 
4626  and  4627,  Comp.  laws  1909,  whldi  pro- 
vides: 

"A  'negotiable  instrument'  is  a  written  prom- 
ise or  request  for  tbe  payment  of  a  certain  sum 
of  money,  to  order  or  bearer,  and  must  be 
made  payaUe  in  money  only,  and  without  a&y 
condition  oot  certain  of  fulfillment." 

In  Bell  et  al.  v.  Riggs  et  ux.,  34  Okl.  834, 
127  Pac.  427,  41  L  R.  A.  (N.  S.)  1111,  It  la 
said: 

"Stated  In  another  ttkt.  that  rule  is  that  if 
the  date  when  due  or  tbi<  amount  to  be  dnp  de- 
pend uptHi  CMiditions  uncertain  of  fulfillment* 
and  cannot  be  determined  from  the  face  of  the 
note  itself  at  the  time  of  its  execution  without 
reference  to  extraneous  circumstances,  the  note 
is  not  negotiable." 
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See,  also,  Farmers'  Loan  &  Trust  Co.  v. 
McCoy  &  Splvey  Bros.,  32  Okl.  277,  122  Pac. 
125,  40  L.  R.  A.  (N.  S.)  177;  Clevenger  v. 
Levis,  20  OkL  837,  95  Pac.  230,  16  U  R.  A. 
(N.  S.)  410,  16  Ann.  Cas.  56 ;  Clowers  et  al. 
T.  Snowden  et  al.,  21  Okl.  476,  96  Paa  596— 
all  of  said  cases  snpporting  the  rule  of  Ran- 
dolpll  T.  HndsOD,  12  Okl.  516,  74  Paa  946. 

Under  the  view  we  bare  of  the  case  It  la 
not  necessary  for  a  review  of  the  case  to  de- 
termine the  DegotlaUUty  of  the  note  here 
sued  upon,  but  as  the  question  will  probably 
be  presented  In  another  trial  of  the  case  we 
tore  thought  best  to  do  so. 

[1]  Although  tbe  defendant  did  not  chal- 
lenge the  sufficiency  of  the  evidence  by  a  de- 
mnrrer  thereto,  or  ask  a  Judgment  In  his  be- 
half, be  did  timely  move  for  a  new  trial  up- 
on the  sronnd  of  the  Insufficiency  of  the  evi- 
dence to  support  the  judgment,  and  therefore 
u  the  rule  requiring  the  procedure  prece- 
dmt  of  demarrlng  to  the  evidence  or  asking 
m  instructed  verdict  to  authorise  this  court 
to  review  the  evidence  applies  to  a  case  tried 
to  a  jury,  but  does  not  apply  in  a  case  tried 
to  the  court,  this  court  will  review  the  suf- 
ficiency of  the  evidence  to  support  the  judg- 
ment rendered.  Porter  v.  Wilson,  39  OkL 
500,  135  Paa  732;  Lyon  t.  Lyon,  39  OkL  111. 
134  Pac  650. 

[3]  The  verified  answer  denied  the  asslgn- 
Rient  of  the  note,  and  this  placed  the  burden 
of  proof  upon  the  plaintiff  to  show  that  said 
IndiH^ment  to  the  plaintiff  bad  been  made, 
■nd  that  the  title  to  said  note  was  thus 
placed  in  the  plaintiff.  Moore  v.  Leigh-Head 
ft  Co^  48  Obi.  228,  149  Pac.  1129.  The  plain- 
tiff having  failed  to  discbarge  the  harden 
opoQ  him  as  to  proof  of  the  indorsement  by 
not  offerins:  any  evidence  even  tending  to 
show  tbe  execution  of  the  Indorsement  of 
tbe  note  to  tbe  plaintiff,  the  evidence  was  in- 
suffidat  to  entitle  the  plalotiff  to  a  judg- 
ment, and  the  court  committed  reversible  er^ 
nr  in  overruling  a  motion  for  a  new  trial 
based  upon  the  insufficiency  of  the  evidence. 

"Where  the  evidence  in  a  caose  is  inauffident 
to  snstain  tbe  judgment  rendered,  the  court, 
anon  timely  motion,  should  n'ant  a  new  trial." 
Chi^go,  R,  X.  &  P.  Ry.  Co.  v.  Boriag-Kim 
Prodoce  Co.,  157  Pac.  351. 

"Where  there  is  no  evidence  reasonably  tend- 
iag  to  establish  a  material  issue  submitted  to 
the  jury  under  the  instructions  of  the  court, 
whidi  ue  jury  must  have  found  in  favor  of  the 
prev^ing  party  in  order  to  have  returned  the 
verdict  TCtarned,  the  verdict  will  be  set  aside." 
Terry      Creed,  28  Okl.  857,  115  Pac.  1022. 

"Where,  on  inspection  of  the  record,  it  Is 
apparent  that  the  evidence  does  not  reasonably 
nwtain  the  verdict  of  the  jury,  the  verdict  wiU 
be  set  aside  by  this  court.*'  ilassd  t.  Morgan 
rt  sL,  27  OkL  453,  112  Paa  969. 

"Where  there  is  an  entire  ladt  of  evidence  to 
tnstain  a  material  issue  fonnd  by  *  •  •  the 
jnry,  this  court  will  set  aside  the  verdict  and 
crant  a  new  trisL"  Puis  t.  Bobt  Casey,  18 
OU.  142,  92  Pac.  38a 

"Where  the  verdict  of  the  jni?  is  not  tnstained 
by  sufficient  evidence,  or  is  based  upon  con- 
jcetare,  it  is  the  imperative  duty  of  the  court. 


I  upon  timely  motion,  to  set  It  aside  ud  grant  a 
new  triaL"^  Ingram  et  aL  r.  Dunning,  159  Pa& 

927. 

Sectl(m  6038,  B.  L.  1910,  provides  aa  a 
ground  for  motion  for  new  trial  "that  the 
*  *  *  decision  Is  not  enstained  by  suffi- 
cient erldencfe" 

As  the  wror  iH^ted  out  most  work  a  re- 
versal ot  the  cause,  and  all  tbe  other  errors 
assigned  are  practically  decided  in  the  for- 
mer appeal  in  this  case,  we  deem  it  unneces- 
sary to  consider  any  other  errors  assigned  In 
this  appeal. 

This  cause  Is  reversed  and  remanded. 

PEE  CURIAM.   Adopted  In  whole. 


(68  Okt.  3£) 

OOBBIQAir  T.  OKLAHOMA  COAL  CO. 
(No.  8396.) 

(Supreme  Court  of  Oklahoma.    Jan.  20,  1918. 
Rehearing  Denied  March  5,  1918.) 

(ByUaiua  hy  ihe  Court.) 

1.  Negligence  «=»6&— "Peoximate  Cadse." 

Strictly  defined,  an  act  is  the  "proximate 
caose"  of  nn  event,  when  in  the  natural  order  of 
things  and  under  the  particular  circumstances 
surrounding  it  such  an  act  would  necessarily 
produce  that  event;  but  tbe  practical  construc- 
tioD  of  "proximate  cause"  by  the  courts  is  a 
cause  from  which  a  man  o{  ordinary  experience 
and  sagacity  could  foresee  that  tiie  result  might 
probably  ensue. 

[Eli.  Note.— For  other  definitions,  see  WorSs 
and  Phrases,  First  and  Second  Series,  Proxi- 
mate Cause.] 

2.  Masteb  and  Servant  «=s>129{4)— Pebson- 
AX.  Ihjubt— "Pboxihate  Cause.  ' 

Where  an  unezploded  charge  of  dynamite 
is  negligently  left  in  a  hole  in  the  wall  of  an 
entry  in  a  coal  mine,  which  was  plaintiffs  work- 
in|;  place,  and  where  the  mine  owner's  foreman 
failed  to  direct  the  plaintiff  not  to  work  therein, 
but  permitted  him  so  to  do,  and  the  plaintiff, 
the  mine  owner's  employ^,  was  injured  by  the 
explosion  of  said  charge  of  dynamite  while  the 
plaintiff  was  engaged  m  drilling  a  hole  in  eaiil 
entry  in  pursuance  of  hia  duties,  held,  that  tbe 
negligence  of  the  mine  owner  in  leaving  the  un- 
exploded  charge  of  dynamite  in  the  hole,  and  in 
directing  and  permitting  the  plaiutiff  to  work 
therein  under  such  circumstances,  was  the  prox- 
imate cause  of  the  injury. 

^Additional  SvIIo&iM  by  Editorial  Staff.) 

3.  Mastbb  and  Sebvant  €=»S5— Injxjbt  to 

SEBVANT  —  "AcnOHABLB  NEGLIGENCE"  — 

Cause  or  AcnoN. 
In  a  servant's  action  for  personal  injury  the 
three  essential  elements  constitnting  actionable 
negligence  on  the  part  of  the  master,  when  tbe 
wrong  charged  is  not  willful  or  intentionally 
done,  are  the  existence  ot  a  dnty  to  protect  the 
servant;  the  breach  of  tiiat  dul7  and  injury  to 
the  servant  proximately  resulting  therefrom. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Action- 
able Negligence.] 

Brror  from  District  Court,  (Mcnmlgee  Oonn- 
ty;  Ernest  B.  Hughes,  Judge 

Action  by  James  Corrlgan  against  the 
Oklahoma  Coal  Company.  Demurrer  to  peti- 
tion sustained,  and  action  dismissed,  and 
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plaluUff  brings  error.  Reversed  and  remand- 
ed, with  dlrectloDB  to  rdnstate  case  and  to 
OTermle  tbe  demurr^. 

W.  N.  Bedwine,  of  McAlester,  and  U.  N. 
Alexander,  of  Olunulgee,  tm  ptolntlff  In  er- 
ror. William  M.  Matthews,  of  Okmulgee, 
for  defendant  In  error. 

BAINBT,  J.  Tbe  parties  to  this  actlem  will 
be  designated  as  they  appeared  In  tbe  trial 
conrt  One  James  Corrlgan,  as  plaintiff,  In- 
stituted suit  against  the  Oklahoma  Coat 
Company,  a  corporation,  as  defendant,  for 
damages  tor  personal  Injurlra  alleged  to  have 
been  sustained  by  the  plaintiff  on  account  of 
the  negligence  of  the  defendant  company. 
The  defradant  company  filed  a  demurrer  to 
the  plalntifFS  petltkffi,  on  the  ground  that  tbe 
petition  did  not  allege  facts  suifldent  to  con- 
stitute a  cause  of  action.  The  demurrer  was 
sustained,  and  the  action  dismissed  by  the 
trial  court,  and  the  plaintiff  brings  the  case 
here  for  review. 

The  material  averments  of  plaintiff's  peti- 
tion, necessary  to  a  determination  of  the 
questions  presented,  are  as  follows: 

"Oi  Comes  the  plaintiff,  and  avers  that  he 
lives  and  resides  within  the  Jurisdiction  of  the 
aforesaid  court,  and  that  said  defendant,  the 
Oklahoma  Coal  Company,  a  corporation,  is  the 
owner  of  and  operates  coal  mines  in  ttte  afore- 
said county  ana  state,  and  is  within  the  juris- 
diction of  this  court. 

"(2)  Plaintiff  avers  that  on  and  prior  to  Jan- 
nary  19,  1914,  plaintiff  was  worliing  for  said 
defendant,  the  Oklahoma'  Coal  Company,  in  its 
mine  No.  6,  located  near  Dewer,  In  the  uoresaid 
county  and  state,  said  plaintiff  was  working  in 
the  capacity  of  what  is  known  as  brushing  dawn 
the  entry,  and  while  working  in  said  mine,  and 
in  what  was  known  as  the  Fourth  North  Back 
Dip  entry,  and  without  any  fault  of  plaintiff, 
said  plaintiff  was  carelessly  and  negligently  in- 

J'ured  through  the  fault  of  said  defendant,  as 
ereinafter  set  forth. 

"(3)  Plaintiff  avers  that  it  waa  his  duty,  while 
in  the  performance  of  his  work,  to  take  tbe  rock 
down  from  the  roof  of  the  entry  wherein  plain- 
tiff was  at  work,  and  clean  the  same  up  after 
said  rock  had  fallen;  also  cut  said  rock  and 
coal  from  the  sides  of  said  entries  in  order  to 
widen  the  same,  and  also  to  bore  holes  for  the 
shot  firer  to  fire  his  shots  that  the  rock  and 
coal  might  be  loosened  and  taken  down,  which 
shots  were  to  be  &red  by  said  shot  firer  after 
plaintiff  had  come  out  of  said  mine.  On  the  pre- 
vious day  that  said  plaintiff  had  worked  in  said 
mine  subsequent  to  his  injuries,  he  drilled  a 
hole  in  the  wall  of  said  entry  and  placed  a  stick 
of  dynamite  in  the  hole  so  drilled  preparatory 
for  the  shot  firer,  when  said  shot  firer  went 
into  said  mine,  to  fire  the  same,  and  when  plain- 
tiff went  in  said  entry  to  his  work  on  Monday 
morning  he  discovered  that  the  shot  had  not 
been  exploded,  but  was  still  in  the  hole,  and 
the  plaintiff,  in  the  performance  of  his  duty, 
commenced  to  drill  another  hole  a  short  distance 
from  the  first  hole  where  the  shot  so  remained 
unexploded,  and  while  so  drilling  said  hole,  and 
without  any  fault  of  tbe  plaintiff,  the  shot,  by 
some  cause  unknown  to  this  plaintiff,  exploded 
and  injured  the  plaintiff,  as  follows,  to  wit: 
Bursted  the  drum  of  the  left  ear  of  plaintiff, 
which  rendered  him  absolutely  deaf  in  said  ear 
for  life,  fractured  tbe  ribs  of  plaintiff,  and  tore 
the  muscles  therefrom,  injuring  tbe  plaintiff 
in  tbe  left  eye  and  his  nose,  which  injuries  are 
permanent. 
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"(4)  Plaintiff  avers  that  the  hole  driUed  in  the 
wall  of  the  entry  which  exploded  and  injured 
this  plaintiff  was  drilled  on  Saturday  before 
plaintiff  was  injured  on  Monday  foUovring,  and 
that  same  was  attempted  to  be  shot  by  the  shot 
firer  on  Saturday,  but  tbe  firing  of  same  was 
unsuccessful,  and  at  tbe  time  said  plaintiff  com- 
menced to  drill  tbe  second  hole  in  the  wall  of 
said  entry  as  aforesaid,  he  did  not  understand  or 
appreciate  the  danger  or  hazards  connected  with 
the  work  of  drilling  a  bole  so  near  the  bole, 
which  was  charged  with  dynamite,  and  which 
exploded. 

"(5)  Plaintiff  avers  that  he  had  never  been  In- 
structed by  said  defendant  to  not  work  about 
or  near  a  bole  charged  with  dynamite,  and 
knew  nothing  about  tbe  danger  connected  there- 
with. 

"(6)  Plaintiff  avers  that  it  was  the  duty  of 
said  defendant  to  have  a  competent  person  em- 
ployed as  inside  overseer  of  said  coal  company, 
to  visit  and  examine,  each  and  every  day,  all 
working  places  wherein  employes  were  working 
in  said  mine,  and  to  ascertain  whether  or  not 
any  danger  exists  in  and  about  the  working  plac- 
es of  any  cmploy£,  and,  if  so,  to  remove  tbe 
same  therefrom,  and  also  to  not  permit  any  per- 
son to  work  in  or  about  the  place  of-  danger, 
unless  it  is  for  the  purpose  of  making  said  dan- 
gerous place  safe. 

"(J)  Plaintiff  avers  that  said  defendant  did 
not  inspect  or  examine  the  place  wherein  plain- 
tiff was  injured  by  the  explosion  of  the  shot, 
as  aforesaid,  to  ascertain  whether  or  not  the 
same  was  in  a  dangerous  or  unsafe  condition. 

"(8)  Plaintiff  avers  that  he  wns  permitted  to 
work  in  and  about  the  shot  which  bad  not  ex- 
ploded, as  aforesaid,  by  said  defendant,  and  was 
not  directed  to  not  work  in  and  about  said  dan- 
gerous place. 

"(fi)  Plaintiff  avers  that  said  defendant  was 
careless  and  negligent  in  failing  and  refusing  to 
inspect  the  working  place  of  said  plaintiff  each 
and  every  day  to  ascertain  whether  or  not  the 
same  was  in  a  dangerous  condition,  and  care- 
lessly and  negligently  failed  and  refused  to  In- 
spect the  shot,  or  the  dynamite  in  the  bole  whidi 
exploded  and  injured  plaintiff,  after  the  same 
bad  been  placed  therein,  and  had  failed  to  ex- 
plode, and  carelessly  and  negligently  directed  the 
plaintiff  and  permitted  him  to  go  in  and  near 
the  unexploded  dynamite  as  aforesaid,  and  di- 
rected and  permitted  him  to  work  in  and  about 
said  dangerous  place  in  the  performance  of  his 
duty,  in  brushing  down  tlie  entry,  and  which 
was  not  for  the  purpose  of  making  said  danger- 
ous place  safe. 

*'(10)  Said  defendant  was  careless  and  n^li- 
gent  in  failing  and  refusing  to  instruct  tnis 

Slaintlff  of  the  hazards  and  dangers  of  working 
1  and  about  a  hole  which  had  been  charged 
with  dynamite,  and  which  bad  not  been  ex- 
ploded.  All  of  which  was  defendant's  du^  to 

do  60. 

"(11)  Plaintiff  fnrtiier  averS'  that  ho  was 
making,  at  tbe  time  of  his  iojuries,  about  $5 
per  day,  that  he  was  confined  to  his  bed  about 
30  days,  and  was  unable  to  work;  that  since  his 
injuries  he  has  been  unable  to  earn  the  money 
that  be  made  before  his  injuries,  and  he  has  sof- 
fered  and  now  suffers  great  pain  and  agony 
from  said  injuries,  and  by  reason  of  tbe  care- 
lessness and  negligence  of  said  defendant  and 
the  concurrent  careless  and  negligent  acts  of  said 
defendant  be  baa  been  damaged  In  the  sum  of 
$10,000." 

[3]  It  has  frequently  been  held  by  this 
court  that  in  an  action  for  i)er8onal  Injuries 
tbe  three  essential  elements  constitatlng  ac- 
tionable negligence  on  the  part  of  the  mas- 
ter, when  tbe  wrong  charged  Is  not  willful 
or  intentionally  done,  are  tbe  existence  of  a 
duty  on  the  part  of  the  master  to  protect  tbe 
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ierraot,  the  breach  of  that  duty  hy  the  mas- 
ter, and  Injury  to  the  servant  proximately  re- 
snltliiff  therefrom.  When  any  of  these  three 
essential  elements  are  wanting  In  a  petition, 
the  petition  does  not  state  a  cause  of  action, 
bat  when  the  petition  alleges  a  state  of  facts 
comprising  all  these  elements,  It  Is  sufficient 
to  withstand  a  general  demurrer.  Chicago, 
R.  L  &  P.  Ry.  Co.  V.  Brazzell,  40  Okl.  460, 
138  Pac  794;  St  Louis  &  S.  F.  Ry.  Co.  v. 
Snowden,  48  Okl.  115,  149  Pac.  10S3;  Mid- 
land Valley  Ry.  Co.  T.  Williams,  42  OkL  444, 
141  Pae.  1103. 

Ill  An  Inspection  of  the  petition  xmder  con- 
slderatioD  discloses  that  plaintiff  has  alleged 
the  duty  of  the  master  to  furnish  him  a  safe 
place  wlthija  which  to  work ;  that  through 
the  n^ligence  of  the  master,  as  particularly 
set  ont  In  the  petition,  said  working  place 
became  unsafe,  and  through  the  further  neg- 
llg^ce  of  the  master,  as  Is  also  particularly 
set  out  in  said  petition,  and  in  violation  of 
the  duties  owed  him  by  the  master,  that 
plaintiff  was  directed  and  permitted  to  work 
thertin,  and  that  as  a  result  of  said  negli- 
gence the  plaintiff  was  Injured.  The  rule  is 
that  negligence  to  render  a  defendant  liable 
mnst  be  the  proximate  cause  of  the  injury, 
and  that  connection  between  the  act  or  omis- 
sion and  the  resulting  injury  must  be  shovra, 
and  a  complaint  Is  insufficient  if  It  falls  to 
show  such  connection,  or  where  the  contrary 
appears  from  the  other  allegations.  But  no 
particolar  form  of  allegation  Is  necessary, 
and  where  the  negligent  act  causing  the  in- 
jury is  set  out  with  an  allegation  that  by  rea- 
son of,  by,  through,  or  in  consequence  of  such 
negligence  the  plaintiff  was  Injnred,  It  is 
equivalent  to  an  allegation  that  the  defend- 
ant's negligence  caused  the  injury,  or  that  the 
Injary  was  wholly  caused  thereby.  29  Cyc. 
673.  While  there  is  no  direct  allegation  In 
the  petition  under  consideration  that  the 
plalntUTs  injuries  were  caused  solely  by  the 
defendant's  n^ligence,  we  think  the  petition, 
alleging,  as  it  does,  the  particular  acts  of 
negligence  complained  of  in  connection  with 
the  allegation  that,  "without  any  -  fault  of 
plaintiff,  said  plaintiff  was  carelessly  and 
negligently  injured  through  the  fault  of  said 
defendant,  as  hereinafter  set  forth,"  was 
Euffldent  as  against  a  general  demurrer.  It 
follows  that  the  petition  states  a  cause  of  ac- 
tion, unless  counsel  for  defendant  Is  correct 
In  his  contention  that,  although  plaintiff's 
petition  suffidently  chaifies  prlmai^  negli- 
gence on  the  part  of  the  defendant,  It  far- 
ther appears  therefrom  that  snch  negllgebce 
was  not  the  proximate  cause  of  plaintiff's 
injorlea,  but  that  the  n^l^ent  act  of  plain- 
tiff In  drilling  a  hole  in  close  proximity  to  the 
stick  of  dynamite  was  the  prtHElmate  and 
Bole  cause  of  his  injuries.  Notwithstanding 
the  fact  that  plaintiff  has  alleged  In  effect 
that  his  injuries  were  inroximately  caused  by 
the  n^Ugence  of  the  master,  as  set  out  In  his 
petition,  if  it  appears  from  the  facts,  as  al- 
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leged  in  said  petition,  that  the  negligexun  of 
the  master,  therein  pleaded,  had  no  causal 
connection  with  the  plaintiff's  Injuries,  or 
that  said  Injuries  were  proximately  caused 
by  some  other  agency,  In  this  rase  the  act  of 
the  plaintiff  in  drilling  the  hole,  the  petition 
would  be  demurrable.  From  the  facts  al- 
leged, which  are  conceded  to  be  true  for  the 
purposes  of  the  demurrer,  was  the  alleged 
negligence  of  the  master  the  proximate  cause 
of  the  plaintiff's  injuries?  In  the  case  of 
City  National  Bank  of  Mangum  v.  Crow  et 
al.,  27  bkl.  107,  111  Pac  210,  Ann.  Cas. 
1012B,  647,  It  was  held: 

"It  la  true  that,  as  a  general  rule,  if  one  is 
guilty  of  a  negligent  act  wbich  would  not  have 
produced  the  loss  or  injury  but  for  the  subse- 
qucot  iDterveoiDg  Degligeoce  ol  another,  he  will 
not  be  reepoasible  for  the  resulting  damases. 
1  Thompson's  Commentaries  on  the  Law  of  Neg- 
ligence, S  65.  This  doctrine,  however,  is  sub- 
ject to  the  proviso,  among  others,  that  the  cii^ 
cumetances  were  such  that  the  injurious  result 
which  did  happen  might  have  been  foreseen  as 
likely  to  result  from  the  first  wrongful  act  or 
omission.  1  Thompson's  Commentaries  on  the 
Law  of  Negligence,  S  57.  The  test  of  whether 
the  act  complained  of  was  the  remote  or  ^iroxi- 
mate  cause  of  the  injury  is  to  be  found  in  the 
probably  injurious  consequences  which  were  to 
be  anticipated,  not  in  the  number  of  subsequent 
events  and  agencies  which  might  arise.  1 
Thompson's  Commentaries  on  the  Law  of  Neg- 
Ugence,  §  58." 

In  the  case  of  Missouri,  O.  &  G.  Ry.  -Co. 
V.  Miller,  45  Okl.  173,  145  Pac.  367,  the  con- 
tention was  made  that  an  act  of  the  plaintiff, 
and  not  the  primary  negligence  of  the  mas- 
ter, was  the  proximate  cause  of  the  injury, 
and  the  views  of  the  coiirt  therein  expressed 
are  applicable  to  the  question  under  consid- 
eration. In  disposing  of  the  contention  made 
this  court,  in  an  opinion  by  Mr.  Justice  Rid- 
dle, said: 

"Approaching  the  fourth  reason,  it  is  contend- 
ed that  the  act  of  the  defendant  in  piling  the 
coal  and  permitting  it  to  remain  near  the  track 
was  not  toe  proximate  cause  o£  the  injury,  but 
that  it  was  the  act  of  plaintiff  in  rushing  out 
and  attempting  to  board  a  moving  train.  This 
contention  is  untenable.  It  is  true,  had  plain- 
tiff remained  in  the  storeroom  and  not  attempt- 
ed to  board  the  train,  he  would  not  have  bees 
injured  at  this  time  and  by  this  particular  train. 
It  is  also  reasonaUy  cerbiin  that,  had  the  coa* 
not  been  piled  near  this  track,  plaintiff  could 
and  would  have  boarded  the  train  safely;  but, 
according  to  plaintiff's  theory,  under  his  employ- 
ment and  under  instructions  of  his  superior,  he 
was  required  to  board  this  train.  If  his  testi- 
mony is  true,  after  be  first  noticed  tite  train, 
it  would  have  been  most  impossible  for  him  to 
have  run  around  the  train  and  Sagged  it  from 
the  opposite  side,  for  the  end  of  the  rear  coach 
had  already  passed  his  door  when  be  ran  out. 
The  question  is:  When  an  experienced  railroad 
man,  who  has  been  accustomed  to  boarding  mov- 
ing trains,  was  presented  with  a  condition  of 
this  kind,  what  action  is  he  authorized  to  take? 
What  would  have  been  reasonable  to  expect  of 
a  man  of  his  experience  in  performing  the  duty 
which  he  was  called  upon  to  perform?  If  he 
performed  this  duty  as  a  reasonable  man,  en- 
gaged in  Buch  work  with  his  experience  tmder 
the  same  conditions  and  circumstances  would 
have  performed  it,  and  in  obedience  to  orders  of 
a  superior,  who  was  authorized  to  ^ve  such  or- 
ders, then  it  cannot  be  said  that  tus  acts  were 
the  approximate  cause  of  the  injury.  Strictly 
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defined,  an  act  Is  the  'proximate  cause'  of  an 
event  when  io  the  natural  order  of  things  and 
under  the  particular  circumstances  surrounding 
it  BDch  an  act  would  necessarily  produce  that 
event;  but  the  practical  construction  of  'proxi- 
mate cause'  by  ^e  courts  is  a  cause  from  which 
a  man  of  ordinary  experieuce  and  sagacity  could 
foresee  that  the  result  mi^ht  probably  ensue. 
Enochs  T.  Pittshun,  C,  O.  &  St  L.  By.  Co., 
145  Ind.  635,  44  N.  E.  658.  Or,  a«  stated  by 
some  of  the  courts,  where  the  question  is  wheth- 
er a  cause  proximated  to  the  accident,  the  test 
is  whether  it  was  such  that  a  person  of  ordinary 
intelligence  and  prudence  ahould  have  foreseen 
that  the  accident  was  liable  to  be  produced  by 
that  canne.  Wilber  v.  FoUansbee,  97  Wis.  577, 
T2  N.  W.  741.  73  N.  W.  Ji69;  Block  v.  Mil- 
waukee St.  Ky.  Co..  89  Wis.  371,  61  N.  W. 
1101,  27  L.  R.  A.  365,  46  Am.  St.  Rep.  849; 
Davis  V.  Chioago,  M.  &  St.  P.  By.  Co.,  9.1  Wis. 
470,  67  N.  W.  16,  1132,  33  U  B.  A.  654,  67 
Am.  St.  Rep.  935.  Where  different  forces  and 
roaditions  concur  in  producinft  a  result,  it  is 
often  difficult  to  determine  which  is  proper  to 
be  considered  the  cause.  The  law  will  not  go 
further  back  than  to  find  the  active,  efficient, 
and  procuring  cause  of  which  the  event  under 
consideration  is  a  natural  cousequence.  Free- 
man V.  Mer.  Mut.  Acc.  Ass'n,  iri6  Mass.  351, 
30  N.  E.  1013,  17  L.  B  A.  753.  Pop.  al^-o, 
City  Council  of  Montsomery  t.  Wright.  ~-  Ala. 
411.  47  Am.  Rep.  422;  Shear.  &  R.  N.  -  !^  10; 
Williams  v.  So.  Pnc.  Ry.  Co.  [2  Cal.  I  m-.-p. 
Caa.  6131  9  Pac.  152;  Texas  &  P.  Rv.  Cm.  v. 
Woods,  8  Tex.  Civ.  App.  462,  28  S.  W".  416; 
American  Exp.  Co.  v.  Bisley,  179  111.  :i<J5,  53 
N.  R  558;  Missouri,  K.  &  T.  By.  Co.  v.  Byrne, 
100  Fed.  359,  40  C.  O.  A.  402.  Applying  this 
definition  to  the  facts  in  the  instant  case,  and 
accepting  plaintiff's  theory  of  the  case  as  true, 
defendant  might  expect  him  under  the  circum- 
atancea  to  board  the  train  at  the  time  and  in 
the  manner  in  which  he  undertook  to  board  it; 
and,  with  this  in  mind,  it  sefema  to  us  the  ap- 
proximate cause  of  the  injury  was  the  act  of 
defendant  in  piling  the  coal  so  near  the  track 
that  it  would  be  probable  that  plaintiff,  in  at- 
tempting to  board  this  train,  would  likely  come 
in  contact  with  such  coal,  resulting  in  the  ac- 
cident or  injury  complained  of." 

See.  Also,  Chicago,  B.  I.  ft  P.  By.  Co.  t. 
BiBzzell,  40  Okl.  460.  138  Pac.  704 ;  Midland 
Vfdley  By.  Co.  v.  Williams,  42  Okl.  444,  141 
Paa  1103;  Producers'  OU  Co.  v.  Eaton,  44 
Okl.  55, 143  Pac  9. 

In  the  case  of  Bales  v.  McConnell  et  al., 
27  Okl.  407.  112  Pac.  078,  40  L.  B.  A.  (N. 
S.)  940,  the  alleged  negligence  of  the  master 
consisted  In  leaving  cogs  nngnarded  In  a 
liorse-powOT  com  sheller.  The  petition  in 
that  case  also  alleged  that  the  plaintiff  dip- 
ped from  a  wagon  whidi  was  near  said  ma- 
chine, and  upon  alighting  on  the  ground 
threw  ont  his  hand  to  protect  himself,  and  in 
throwing  ont  his  hand  It  caught  la  the  cogs. 
The  trial  court  sustained  a  demurrer  to  this 
petition.  In  support  ot  the  action  ot  the 
trial  court  the  defendant  contended  that 
plaintiffs  slipping  and  falling  from  the  wag- 
on was  the  proximate  cause  of  the  Injury, 
and  that  the  exposed  cogwheels  only  ^ve 
rise  to  tiie  condition  which  made  the  acci- 
dent possible,  and  argued  that  If  the  plain- 
tiff bad  not  slipped  and  fallen  from  the  wag- 
OTi,  the  accident  would  not  have  occurred. 
This  court.  In  an  opinion  by  Mr.  Justice  Tur- 
ner, held  that  the  trial  court  erred  In  sus- 


taining the  demurrer  to  the  petition,  and 
said: 

"That  which  caused  plaintiff  to  dip  from  t^e 
wagon  waa  the  cause  of  his  fall,  but  the  negli- 
gently uni;uarded  coga  were  the  proximate  cause 
of  bia  injury." 

The  <^lnIon  In  the  case  contains  an  In- 
structive discussion  of  proximate  cause. 

[2]  In  applying  the  principles  deduclble 
from  the  above  authorities  to  the  facts  as 
alleged  by  the  plaintiff  In  this  case,  we  must 
say  that  the  alleged  negligence  of  the  mas- 
ter In  permitting  the  working  place  of  the 
plaintiff  to  become  unsafe  by  one  of  the  mas- 
ter's employ^  leaving  an  unexploded  charge 
of  dynamite  In  the  wall  of  the  entry  of  plain- 
tiff's working  place,  and  the  further  negli- 
gence of  the  mine  owner"'s  foreman  In  falling 
to  Inspect  said  working  place,  as  required  by 
the  Mining  Act,  S  3988,  Bev.  Laws  Oklahoma 
1910,  and  the  negligence  of  the  mine  owner's 
foreman  In  directing  and  pcmritting  the 
plaintiff  to  work  near  the  unexploded  charge 
of  dynamite  was  the  proximate  cause  of 
plaintiff's  Injuries.  Under  sUch  clrcnmstanc- 
es  It  seems  to  us  that  the  Injurious  result 
n^hich  did  happen  might  have  been  foreseen 
as  likely  to  result  from  plaintiff  performing 
his  usual  duties  In  his  working  place,  and 
the  consequences  were  such  as  should  tULve 
been  anticipated  by  the  master. 

Upou  a  trial  of  the  Issues  in  this  case  a 
Jury  might  be  Justified  In  finding  that  the  act. 
of  the  plaintiff  In  drilling  the  hole  jx&ir  the 
unexploded  charge  of  dynamite  was  contribu- 
tory negligence,  but  that  question  cannot  be 
determined  upon  the  general  demurrer  to  the 
petition.  In  Duncan  Cotton  OU  Co.  v.  Cox, 
41  Okl.  633,  139  Paa  270,  It  waa  held  that 
where  the  petition  charged  certain  specific 
acts  of  negligence  on  the  part  of  the  defend- 
ant as  the  proximate  cause  of  the  acddent 
resulting  In  the  death  of  the  deceased.  It 
waa  not  error  to  OTemile  a  general  demur- 
rer to  the  petition,  even  thoujA  said  petition 
contained  statements  from  which  the  negli- 
gence of  the  deceased  might  be  Inferred. 

For  the  reasons  stated,  this  cause  Is  re- 
versed and  remanded,  with  directions  to  the 
trial  court  to  reinstate  the  case  and  over- 
rule the  defendant's  demurrw  to  the  plain- 
tiff's petition.  All  the  Justices  concur,  ez- 
c^  KANE,  J.,  and  8HABP,  C.  J.,  who  con- 
cur in  the  conclusion. 


(67  OlLl  263) 

COWOEOCHBE  v.  CHAPMAN  et  aL  (two 

cases). 

WILDCAT  et  al.  v-  SAME. 
Nob.  6970.  6847,  7220. 
(Supreme  Oonrt  of  Oklahoma.   F«b.  12,  1018.) 

fSyllabua  Ay  the  Court.) 
1.  iNniANS  ®=3lS— Beceivees  «=9l2— Lards 

— iNHEatTANCB— DlSCBBTION  OV  COUBT. 

In  a  suit  in  ejectment  and  to  clear  the  ti- 
tle to  certain  lands  C.  answered,  and,  by  way  ^ 
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cross-petition,  set  up  title  thereto  in  himself, 
assailed  for  fraud  in  its  procurement  hie  certain 
deeil  parporting  to  convey  the  same  to  ono  of  his 
codefendauts,  and  prayed  that  said  deed  be  can- 
celed and  bis  title  quieted.  On  bis  application 
for  the  appointment  of  a  receiver  pendente  lite, 
it  appeared  that  A.,  a  dtizen  of  the  Creeb  Na- 
tion and  duly  enrolled  as  such,  died  intestate 
and  unmarried,  after  receiving  his  allotmeut, 
without  mother,  who  was  a  Creek,  or  issue  bim 
Rirvivinr,  leavinz  him  sarviriiiK  0.,  his  father, 
a  fan-blood  CnA,  but  enrolled  as  a  Seminole, 
and  W.,  a  half-brother,  enrolled  as  a  Seminole, 
and  J.,  a  brother  of  the  full  blood,  a  citizen  of 
the  Creek  Nation  and  duly  enroUcd  as  such. 
Section  6  of  the  Supplemental  Agreement  (Act 
Cong.  June  30,  1902,  c.  1323,  32  StaL  500)  and 
chapter  49  of  olansneld's  Digest  of  the  Laws  of 
Arkansas  construed  tt^ether,  and  held  that,  as 
the  land  was  ancestral  and  came  to  A.  by  the 
blood  of  both  tribal  parents,  C,  the  father,  as 
a  Creek  desc^dant  of  A.,  inherited  one-half 
thereof,  and  J-  the  other  by  right  of  repre- 
sentatioQ  of  his  mother.  And  where  it  further 
appeared  that  C,  after  descent  cast  by  A.,  nude, 
executed,  and  delivered  a  deed  purporting  to 
quitcltiim  his  interest  in  the  allotment  of  A. 
to  the  defendant  grantee  named  therein,  which, 
before  delivery,  was  duly  approved  by  the  judge 
of  the  county  court  in  which  the  administration 
of  the  estate  of  A.  was  pending,  held,  further, 
that  the  judge  in  chambers  before  whom  the 
application  was  made 'did  not  abuse  bis  discre- 
tion in  orerruUng  the  same  and  refusing  to 
appoint  a  recover. 

2.  Appeal  and  Bbsob  ^t=»955— Obdeb  Bbfus- 
INQ  TO  Appoint  Receivek— Review. 

Where,  after  a  consideration  of  the  claim 
made  by  a  party  on  his  application  for  the 
appointment  of  a  receiver,  the  appointment  is 
refused,  and  on  appeal  by  bim  to  this  court  bis 
interest  in  the  property  appears  improbable  and 
no  abuse  of  discretion  is  shown,  the  order  re- 
fusing to  appoint  a  recelTer  will  not  be  dis- 
turbed. 

3.  Appeal  and  Ebb«e  ^=>S7l— Vacation  or 
Modification — Statute. 

Where,  pending  a  suit  in  ejectment  and  to 
clear  the  title  to  certain  lands— the  allotment  of 
A,  deceased—C.  answered  and  filed  his/ cross- 
petition  against  the  plaintiffs  and  his  codefend- 
ants,  and  set  up  an  interest  in  the  land,  and 
prayed  that  his  title  thereto  be  quieted ;  and 
where,  pending  the  suit,  another  defendant, 
claiming  adversely  to  him,  went  into  the  county 
court  of  the  county  granting  the  final  order  of 
distribution  of  A.'s  estate  and  invoked  the  ju- 
risdiction of  that  court  to  enter  an  order  nunc 
pvo  tunc  amending  the  final  order  of  distribu- 
tioo  so  as  to  show  that  his  grantor,  who  was 
J.,  a  brother  of  deceased,  inherited  the  entire 
allotment  to  the  exclusion  of  C,  the  father, 
which  the  court  refused  to  do,  whereupon  the 
diBtiict  court  on  appeal  reversed  tbo  county 
court,  whereupon  C.  brought  the  case  here, 
where  the  same  was  numbered  6065,  and  consol- 
idated by  agreement  of  counsel  with  this,  the 
ejectment  suit  brought  here  on  appeal— 
that  as  cause  number  6065  was  an  independent 
proceeding  in  another  court,  no  part  of  wliich 
found  its  way  in  the  ejectment  suit,  that  no 
order  made  therein  is  such  an  intermediate 
Older  involving  the  merits  Ot  the  ejectment  suit 
as  tins  court  is  authorized,  in  considering  said 
nrit  on  appeal,  to  reverse,  vacate,  or  modify  un- 
der the  provisions  of  Rev.  Laws  1910,  §  5236. 

4.  Appeal  and  Ebbob  «=:3966(1)— Dismissal 
AND  Nonsuit  «=>42,  43(1)— Dismissal  or 
C>o88-PBnTiOH  —  DuomnoN  or  Goub^ 
Hzakino. 

Pending  a  suit  in  ejectment  and  to  clear 
the  title  to  certain  lands,  C.  answered  and  Bled 
a  cross-petition  setting  up  his  interest  therein, 
and  thereafter  filed  a  written  dlamlBsal  of  his 


cross-petition,  but  paid  no  part  of  the  costs. 
Rev.  Laws  1910,  §  6126=  construed,  and  held, 
that  such  did  not  operate  as  a  dismissal  there- 
of as  to  him,  and  that  the  court  did  not  err 
in  overruling  liis  motion  to  reinstate  the  same. 
And  where,  the  cause  coming  on  to  be  heard 
on  the  issues  joined  between  plaintiffs  and  de- 
fendants, he  moved  to  continue  the  cause,  which 
was  overruled,  and  judgment  rendered  and  en- 
tered that  Cl  is  no  longer  a  part?  to  this  pro- 
ceeding and  baa  no  right,  title,  or  interest  in 
the  land"  in  controversy,  and  tiiereafter  pro- 
ceeded to  trial  and  to  final  judgment  upon  the 
issues  joined  between  the  oUier  parties  to  the 
suit,  held  that,  as  the  motion  was  addressed  to 
the.  discretion  of  the  court,  bis  action  thereupon 
will  not  be  disturbed  in  the  absence  of  an  abuse 
of  discretion,  which  is  not  claimed.  Held,  fur- 
ther, that  the  court  erred  in  rendering  final 
judgment  against  C  without  giving  bim  bis 
day  in  court  as  a  defendant  and  upon  the  issues 
joined  upon  the  allegations  of  his  answer  and 
cross-petition. 

5.  Indians  <@=>27(7)— Allotted  Land— Evi- 
dence—Instbuctions. 

A  suit  was  brought  by  J.'s  widow  and  heirs 
in  ejectment  and  to  clear  their  title  to  certain 
lands  allotted  to  A.,  deceased.  The  evidence  dis- 
closed that  A.  died  seised  thereof  in  fee  in  1905, 
leaving  him  surviving  no  mother,  who  was  a 
Creek,  nor  issue,  but  C,  his  father,  a  full-blood 
Creet:  enrolled  as  a  Seminole,  and  W.,  a  balf- 
bruthcr  enrolled  as  a  Seminole,  and  J.,  a  brother 
of  the  I'uU  blood  enrolled  as  a  Creek,  and  that 
J.  inherited  an  undivided  half  interest  in  the 
allotment  hnd  died.  The  case  turned  upon  the 
question  of  whether  J.  had  parted  with  the  ti- 
tle thereto  to  defendants  Chapman  and  McFar- 
lin  before  bo  died  ;  concerning :  wliich  the  evi- 
dence further  disclosed  that  J.,  prior  to  the 
removal  of  his  restrictions,  sold,  and  by  war- 
ranty deed  dated  March  31,  1906,  undertook,  as 
the  sole  heir  of  A.,  to  convey  said  land  for 
^800  cash  in  hand  to  the  grantee  named  there- 
in, wbidi  said  deed  was  v(»d,  and,  after  his  re- 
strictions were  removed  at  the  instance  of  said 
grantee,  on  April  28,  1906,  without  further  con- 
sideration, made,  execatcd,  and  delivered  a  sim- 
ilar deed  conT<}yinK  (be  same  land  to  G.,  who 
thereafter  deeded  It  to  the  grantee  named  in 
the  first  deed  and  another,  parties  defendant 
Chapman  and  McFarlin.  Held  insufficient  to 
justify  an  instruction  that  the  first  deed  was 
void,  and  that  if  the  jury  found  for  the  making 
of  the  second  deed  a  contract  or  agreement 
was  entered  into  before  the  removal  of  restric- 
tions the  latter  deed  was  also  void,  and  hence 
the  court  did  not  err  in  refusing  so  to  diarga 

6.  IRDZARB  4=»13  —  ALLOTTKD  LAND— QtJAH- 

TT7M  OF  Indian  Blood— Conclusiveness  op 
Roll. 

Under  Act  April  26,  1906,  c.  1876  (34  Stat 
137).  providing  that  for  all  purposes  tbe  quan- 
tum of  Indian  olood  poeseased  by  any  member  of 
the  Five  Civilized  Tribes  sbafl  he  determined 
by  the  rolls  of  citisens  thereof  approved  by  the 
Secretary  of  the  Interior  (Act  June  21,  1906, 
c.  3504  [34  Stat  325]),  requiring  the  Secretary 
of  tbe  Interior,  on  completion  of  the  approved 
rolls,  to  prepare  and  print  tbe  same  in  a  per- 
manent record  book,  and  Act  May  27,  1908,  c. 
199,  g  3  (35  Stat  312),  declaring  that  the  rolls 
of  citizenship  of  the  Five  Civilized  Tribes  ap- 
proved by  the  Secretary  of  the  Interior  shall  be 
conclusive  evidence  as  to  tbe  quantum  of  In- 
dian blood  of  any  enrolled  citizen,  tho  Creek 
Roll  of  Indians  by  Blood,  as  prepared  by  law, 
is  conclusive,  and  not  subject  to  collateral  at- 
tack. 

Error  from  District  Court,  Creek  County; 
Tom  D.  McKeown,  Trial  Judge. 

Suit  In  ejectment  and  to  clear  title  by 
Chotkey  Wildcat,  a  minor,  by  bis  guardian, 
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and  otbens,  agatnst  Oowokochoe,  James  A. 
C^lapman,  and  R.  W.  McFarlln,  with  auswef 
and  cross-petltlOD  by  Gowokochee  and  by 
bis  codefendants  to  quiet  title,  and  amended 
answer  and  cross-petition  by  Oowokochee  to 
amend  an  order  of  distribution,  and  applica- 
tion by  him  for  the  appointment  of  a  receiver 
pendente  lite.  From  the  Judgment  plaintiffs 
and  Cowiokochee  bring  error.  Affirmed  as  be- 
twetm  plaintiffs  and  defendants  Chapman 
and  McFarlln,  and  reversed  as  to  Ciowoko- 
chee. 

Lewis  C.  LawsoD,  of  Holdenville,  for  plain- 
tiff Id  error  Oowokochee.  John  W.  WlUmott, 
of  Wewoka,  J.  G.  Harley,  of  Muskogee,  and 
Hainer,  Bums  ft  Toney,  of  Oklahoma  City, 
for  plaintiffs  In  error  Chotkey  Wildcat  and 
others.  Harry  H.  Bogere,  of  Tulsa,  and  N. 
A.  Gibson,  of  Muskogee,  for  dM^dants  in 
error. 

irCBNEB,  3.  On  June  4.  1913,  tn  the  dis- 
trict court  of  Oreek  coanty,  Chotkey  Wild- 
cat, a  minor,  by  ills  gnardian,  and  Joshua, 
Simmer,  and  Lnviola  Cunny,  minors,  by  their 
guardian,  and  Lousanna  Marparyedier  and 
Geo.  M.  Swift,  plaintiffs  In  error,  sued  Oowo- 
kochee, James  A.  Chapman,  B.  H.  Mt^rlln, 
defsidanta  in  errw,  and  McMann  Oil  Compa- 
ny, a  corporation.  In  ejectment  for  the  S.  B.  ^ 
of  section  27,  townbip  18  north,  range  7  east, 
containing  160  acres,  and  to  clear  th^r  title 
thereto. 

The  petiticm,  aa  amended.  substantlaUy 
states:  That  the  land  in  questifm  was  thf 
allotment  of  Albert  Wildcat,  a  citizen  of  the 
Greek  Maticm,  who  died  intestate,  seised 
thereof  in  fee,  in  1905,  learing  him  surrMng 
as  bis  only  hdr  at  law  bis  brother,  John 
Wildcat,  a  dtisoi  of  .the  Gre^  NatUm ;  that 
John  died  intestate,  seised  thereof  in  fee,  in 
1910,  leaving  blm  surriTlng  as  his  only  heirs 
at  law  said  Lousanna,  his  widow,  and  their 
four  minor  children,  Chotkey  Wildcat,  Josh- 
ua, Simmer,  and  Luvinla  Cunny,  who  there- 
by became  the  owners  thereof ;  that  she  and 
said  minors,  acting  through  their  respective 
guardians,  bad  theretofore  made,  executed, 
and  delivered  to  plaintiff  Swift  certain, oil 
and  gas  leases  on  said  land,  copies  of  which 
were  thereto  attached,  marked  Exhibits  O, 
D,  and  B,  and  that  the  object  of  the  suit 
was  to  put  the  lessee  In  possession  of  the 
land;  that  they  were  entitled  to  its  Im- 
mediate possession ;  and  that  defendants 
wrongfully  detained  the  same.  For  a  second 
cause  of  action  they  further  state  that  de- 
fendants claiio.  some  Interest  in  the  land  ad- 
verse to  plaintiffs  under  certain  void  con- 
veyances, to  wit:  A  warranty  deed  dated 
March  HI,  1906.  from  John  Wildcat,  as  the 
sole  heir  of  Albert  Wildcat,  purporting  to 
convey  the  land  to  the  defendant  Chapman ; 
a  warranty  deed  dated  April  2S,  1906,  from 
John  Wildcat,  aa  the  sole  heir  of  Al- 
bert Wildcat,  purporting  to  convey  the 
land  to  H.  B.  Gooch;  a  warranty  deed 


dated  January  28,  1907,  from  John  Wild- 
cat and  wife  purporting  to  convey  the 
land  to  J.  Coody  Johnson ;  a  quitclaim  deed 
dated  October  12,  1907,  from  Hampton  B. 
Gooch  and  wife,  purporting  to  convey  the 
land  to  defendants  James  A.  Chapman  and 
B.  M.  McFarlln ;  a  warranty  deed  dated 
January  U,  1908,  from  one  Albert  Wildcat, 
purporting  to  convey  the  land  to  Cecil  Tay- 
lor; a  warranty  deed  dated  January  13, 1908, 
from  said  Taylor,  purporting  to  convey  the 
land  to  J.  Garfield  Buell;  a  quitclaim,  deed 
dated  Deceml>er  21,  1908,  from  J.  Coody 
Johnson,  purporting  to  convey  the  land  to  the 
defendant  Chapman;  a  quitclaim  deed  dated 
October  22,  1909,  from  J.  GarQeld  Buell, 
purporting  to  conv^  the  land  to  defendant 
Chapman ;  a  quitclaim  deed  dated  March 
18,  1911,  from  Watty  Wildcat,  purporting  to 
convey  'the  land  to  said  Chapman ;  a  quit- 
claim deed  dated  April  27,  1912,  from  Watty 
Wildcat,  purporting  to  convey  the  land  to 
defendant  Chapman;  a  quitclaim  deed  dated 
January  20,  1913,  from,  defendant  Gowoko- 
chee, whom  they  alleged  to  be  a  full-blood 
Seminole,  and  hence  .took  do  interest  In 
the  land,  purporting  to  convey  the  land  to 
said  Chapman — all  of  which  were  duly  re- 
corded, and  asked  to  be  set  aside  for  certain 
reasons  stated. 

For  answer  and  cross-petition,  after  a  gen- 
eral denial,  Gowokochee  alleged  that  he  was 
the  father  of  Albert  Wildcat,  a  citizen  of  the 
Creek  Nation  and  duly  enrolled  as  such;  that 
John  was  his  brother  of  the  full  blood,  and 
(was  also  a  citizen  of  the  Creek  Nation  duly 
enrolled  as  such,  and  Watty  Wildcat,  his 
brother  of  the  half  blood,  was  a  Seminole 
and  duly  enrolled  as  such;  that  all  the  deeds 
sought  to  be  set  aside  were  void  for  the  rea- 
sons stated  in  the  petition  and  for  other  reai- 
sons  set  forth  by  him ;  that  after  the  death 
of  Albert,  John  Wildcat  died  In  1910,  leaving 
him  surviving  said  Lousanna,  his  widow, 
and  Chotkey  Wildcat  and  Joshua,  Simmer, 
and  Luvinla  Cunny,  his  children,  and  that 
they  executed  the  leases  as  stated,  but  says 
that  he  is  not  a  full-biood  Seminole,  although 
enrolled  aa  such,  but  is  a  full-blood  Creek, 
and  that  his  father  and  mpther  were  also 
full-blood  Credis  and  duly  enrolled  as  such, 
and  that,  on  the  death  of  Albert,  he,  under 
chapter  49  of  the  Statutes  of  Arkansas,  in- 
herited In  said  land.  If  the  same  were  a  new 
acquisition,  a  life  estate,  and.  If  ancestral, 
at  least  one-lialf  thereof  In  fee  with  his  son 
John;  that  all  the  deeds  set  forth  In  plain- 
tiffs* petition  constitute  a  cloud  upon  his 
title  to  the  land,  and  are  void  for  certain 
reasons  which  he  states,  and  that  the  quit- 
claim deed  from  him  dated  January  20,  1913, 
purporting  to  convey  his  Interest  in  the  land 
to  the  defendant  Chapman,  Is  also  void  for 
fraud  In  its  procuranent;  and  prayed.  In 
effect,  that  his  rights  In  the  land  be  adjudg- 
ed and  decreed  and  his  title  thereto  quieted. 

The  McMann  Oil  company  disclaimed,  and 
passed  out  of  the  case. 
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For  answer  the  defendants  Cbapman  and 
McParlin,  after  general  denial,  admitted  that 
Albert  Wildcat  died  a  Creek  citizen  as 
stated,  seised  and  possessed  of  the  land  in 
controversy,  leaving  him  surviTing  as  his 
only  heir  at  law  Jotm  Wildcat,  also  a  Creek 
dtizen,  bat  allege  that  Albert  died  In  1903. 
They  further  deny  the  execution  of  the  lease 
to  plaintlfF  Swift,  and  that  neither  he  nor 
plaintiffs  have  any  interest  In  or  are  entitled 
to  possession  of  the  land.  Hey  admit  the 
existence  of  all  the  deeds  songht  to  be  set 
aside,  but  deny  that  the  deed  from  Cowoko- 
chee  to  tbem^  dated  January  20,  Is 
void,  but  allege  the  same  to  be  good  and  to 
«mvey  to  them  all  hla  right,  title,  and  Itt- 
terest.  if  any,  In  the  land ;  and  while  they 
disclaitn)  any  interest  under  the  deed  of 
March  31,  1906,  from  Sdtm  Wildcat  to  the 
defradant  CSiapman,  they  rely  to  sup- 
port their  title  upon  the  deed  of  Cowokochee 
to  them,  dated  January  20,  19tS,  and  the 
deed  dated  April  28,  1906,  from  John  Wild- 
cat to  Gooch,  and  the  deed  dated  October 
12,  1907,  from  Gooch  to  them,  and  the  deed 
dated  January  20,  1907,  from  John  WUdeat 
to  J.  Coody  J<Anson,  and  a  quitclaim  deed 
dated  December  21,  1908,  from  J.  Coody 
J<Amson  to  the  defendant  Chapman.  By 
way  of  cross-petition  they  farther  state  that 
Albert  Wildcat  died  intestate  and  without 
issue,  leaving  him  surviving  as  his  only  h^ 
at  law  John  Wildcat,  a  brother  of  the  full 
blood  duly  enrolled  as  a  Creek  dtiz^  of  the 
half  blood.  They  then  set  up  the  deed  of 
Cowokochee  to  CSiapman  aforesaid,  which, 
they  all^e,  was  duly  approved  by  the  county' 
court  of  Seminole  county,  and  passed  to  them 
his  title,  if  any,  and  that  the  Swift  leases  were 
taken  while  they  were  in  adverse  possession 
of  the  land,  and  for  that  reason  are  void,  and 
pray  that  their  title  to  the  land  be  quieted. 

After  issue  Joined  by  answer  to  the  cross- 
petitions  and  reply  came  Cowokochee,  and 
for  amended  answer,  in  effect,  set  up,  as  evi- 
dence of  his  right  to  inherit  a  share  in  the 
land,  that  the  county  court  of  Semintde 
county,  in  a  final  order  of  distribution  of  the 
estate  of  Albert  Wildcat,  a  certified  copy  of 
which  he  files  as  an  exhibit,  on  October  7. 
1912,  adjudged  and  decreed  him  to  be  en- 
titled to  share  equally  therein  with  John 
Wildcat  as  the  sole  heirs  at  law  of  Albert; 
and  again  assailed  for  fraud  in  its  procure- 
ment his  deed  of  January  2,  1913,  purport- 
ing to  quitclaim  the  land  to  Chapman,  and 
prayed  relief  as  in  his  original  answer  and 
for  general  relief.  To  this  plaintiffs  filed  a 
general  denial,  and  assailed  said  proceedings 
of  the  county  court  of  Seminole  county  as 
void  for  certain  reasons,  and  again  alleged 
that  Cowokochee  took  no  Interest  In  the 
land.  To  this  amended  answer  Chapman 
and  McFailin,  after  general  denial,  si>ecif- 
ically  denied  that  Cowokochee  took  any  in- 
terest in  the  land,  but  allege,  if  he  did,  he 
parted  with  his  title  therein  to  Chapman  by 
aald  deed  at  January  20,  1013.    They  spe- 


ciflcally  deny  that  the  county  court  of  Semi- 
nole county  adjudged  and  decreed  as  charg- 
ed, and  all^  that  on  October  7.  1912,  said 
conrt  adjudged  and  decreed  defendant  Co- 
wokochee to  be  a  Seminole  of  the  full  blood 
duly  enrolled  as  such,  and  that  he  inherited 
no  Interest  In  the  land,  and  filed  as  an  ex- 
hibit a  certified  copy  of  a  nunc  pro  tunc  or- 
der of  that  court,  dated  October  7,  1913,  cor- 
recting Its  order  of  October  7,  1912,  so  as  to 
show  that  Cowokochee  took  no  part  of  the 
allotment  of  Albert  Wildcat  Then  came 
Cowokochee,  and  by  leave  of  court  filed  both 
a  second  amended  answer  and  cross-petition, 
and  for  supplemental  matter  set  up  tiiat 
since  his  last  pleading,  to  wit,  on  October  7, 
1913,  the  county  court  of  Seminole  county, 
at  the  instance  of  defendant,  had  set  aside 
and  modified  its  final  order  of  distribution 
of  the  estate  of  Albert  Wildcat,  dated  Oc- 
tober 7,  1912,  wherein  the  court  found  that 
he,  as  the  father,  and  John  Wildcat  as  the 
brother,  were  entitled  to  share  equally  in  the 
estate  of  Albert  Wildcat,  and  had  entered  an 
order  nunc  pro  tunc.  In  effect,  that  John 
Wildcat  was  the  sole  heir  of  Albert  He  al- 
leged that  the  same  was  void  for  certain 
reasons,  and  asked  that  the  same  be  cancel- 
ed and  set  aside.  Of  the  over  200  pages  of 
so-called  pleadings,  it  is  only  necessary  to 
add  that,  after  plaintiffs  had  come  In  and 
stood  upon  the  nunc  pro  tnnc  order  of  the 
county  court  of  Seminole  county  dated  Oc- 
tober 7,  1913,  which,  in  effect,  decreed 
Cowokochee  to  have  no  interest  In  the  land, 
Cowokochee  applied  to  the  Jndge  in  cham- 
bers to  apx>oInt  a  receiver  pendente  ilte. 

After  response  to  the  application,  there 
was  a  hearing  before  the  Judge ;  whereupon 
A.  D.  Norvell,  Judge  of  the  county  court  of 
Seminole  county,  in  support  of  the  applica- 
tion, testified  that  he  became  such  January 
6,  1913;  that  on  January  20,  1913,  Cowoko- 
chee and  his  attorney,  accompanied  by  an 
Interpreter,  appeared  in  his  conrt  to  secure 
the  approval  of  his  quitclaim  deed  to  Chap- 
man of  the  land  In  controversy;  that  the 
attorney  made  known  to  the  court  that  Co- 
wokochee had  employed  him  on  a  contingent 
fee  of  one-half  to  sue  for  and  recover  his 
interest  In  tlie  land;  that  he  did  not  think 
Cowokochee  had  much  Interest  in  it;  that 
his  chances  to  recover  were  not  good ;  that 
the  land  was  not  worth  much ;  that  Chap- 
man wanted  the  land,  and  that  the  $800 
named  as  the  consideration  In  the  deed  was 
what  he  was  willing  to  pay  in  compromise 
of  Oowokochee's  claim  thereto;  that  he 
thought  It  would  be  to  the  best  interest  of 
Cowokochee  to  accept  it,  and  that  the  deed 
be  approved ;  that  Cowokochee  understood 
and  agreed  to  it,  and  had  received  one-half 
of  the  $300.  The  judge  further  testified  that 
Cowokochee  could  not  speak  English,  but 
the  whole  thing  was  explained  to  him 
through  the  interpreter;  after  wbldi  the 
deed  was  approved  In  open  court,  and  pos- 
seaslw  thereof  turned  over  to  Mr.  Turner, 
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the  attorney.  And  that  tSiereupon  the  court 
rendered  and  entered  an  order  of  confirma- 
tion, the  pertinent  part  of  which  reads: 

"That  the  petitioner  herein  ha»  settled  and 
conrnroniised  his  contention  with  the  said  James 
A.  Chapman,  grantee  of  said  John  Wildcat,  and 
in  consideration  of  the  sum  of  $300  cash  has 
agreed  to  execute  a  quitclaim  deed  to  whatever 

{lossible  interest  he  might  have  in  and  to  said 
and,  and  said  deed  is  hero  presented  to  the 
court  for  approval;  that  said  settlement  and 
compromise  appears  to  be  a  fair  and  reasonable 
one,  considering  the  facta  as  set  forth  in  said 
petition  and  as  found  herein,  and  it  appears  to 
the  best  interests  of  said  petitioner  that  nis  said 
deed  be  approved.  Wherefore  it  is  by  the  court 
considorea,  adjudged,  and  decreed  that  the  said 
qultclain>  deed  executed  by  the  said  Cowoliochee 
to  the  said  James  A.  Chapman  to  all  his  inter- 
est in  the  southwest  quarter  of  Sec.  27,  Tp.  18 
north,  range  7  east,  dated  the  20th  day  of  Jan- 
uary, 1913,  be,  and  the  same  is  hereby,  in  all 
thines  ratined,  confirmed,  and  approved. 

^A.  S.  Norvell,  County  Judge." 

Cowokochee  testliied  that  he  was  60  years 
old;  that  he  lived  at  Sasakwa;  that  his  par- 
ents were  Creeks;  that  he  was  an  adopted 
Seminole,  duly  enrolled  as  such;  that  Albet-t 
and  John  Wlld(»t  were  his  aaas  by  a  former 
wif^  who  was  a  Creek,  and  Watty  Wildcat 
was  bis  son  by  his  second  wife;  that  both 
wives  and  Albert  and  Jolm  were  dead;  that 
Albert  died  first,  leaving  him  sarvivlnK  Co- 
wokochee and  John,  and  that  thereafter,  in 
1910,  John  died,  leaving  him  surviTing  Co- 
wokochee and  plaintiffs,  his  widow  and  chU- 
droi;  that  Albert  died  in  1905,  leaving  as 
bis  allotment  the  land  lu  cfmtroversy ;  that 
on  January  20,  1913,  be  accompanied  Turner 
and  an  interpreter  to  the  court  of  Judge 
Korvell,  in  Wewoka,  where  the  deed  was  ap- 
proved, but  no  one  told  him  anything  about 
what  the  deed  contained ;  that  the  judge  ask- 
ed him  if  he  was  satisfied  with  the  deed,  but 
later  said  he  could  not  understand  anything 
the  Judge  said; ,  that  no  one  told  him  what 
the  paper  amounted  to;  that  he  thought  it 
was  a  contract;  that  Turner  told  him  it 
was;  that  it  was  a  contract  to  bring  suit 
for  Ills  interest  in  the  Albert  Wildcat  land. 
Turner  agreeing  to  furnish  the  costs;  that  he 
did  not  know  Chapman that  he  never  sold 
him  the  land;  that  no  one  ever  sold  any- 
thing to  him  about  buying  the  land  for 
Chapman ;  tliat  he  did  not  know  that  the  in- 
strument approved  was  a  deed;  that  the 
next  morning  ^ISO  was  paid  him  by  Turner, 
bis  attorney;  that  Turner  test  the  other 
flSO;  that  be  never  said  anything  about 
what  it  was  for ;  that  be  did  not  ask  the  in- 
terpreter to  interpret  for  him  upon  that 
occasion  and  paid  him  nothing  therefor; 
that  be  knew  nothing  of  what  became  of  the 
deed;  that  not  long  after  be  learned  It  was 
a  deed  to  Chapnian ;  that  no  one  explained  to 
him  what  it  was  at  tlie  time  it  was  approv- 
ed; tliat,  had  he  known  it  to  have  been  a 
deed,  he  would  not  liave  signed  it  or  bad  It 
approved;  that  he  never  required  its  approv- 
al; that  be  did  not  know  what  transpired 
before  Judge  Norvell ;  that  be  took  the  $150 
from  Turner  because  the  Interpreter  told 


him  to;  that  he  asked  the  tnteipreter  not  a 
word  at  the  time;  that  he  did  not  know 
what  the  money  was  for. 

For  Cowokochee  there  was  also  introduc- 
ed in  evidence  a  certified  copy  of  an  order 
of  the  probate  court  of  Seminole  county  set- 
ting aside  the  nunc  pro  tunc  order  of  Oc- 
tober 7,  1013,  and  a  certified  copy  of  anoth- 
er order  of  that  court  refusing  thereafter  to 
enter  an  order  nunc  pro  tunc  to  amend  the 
court's  order  of  October  7, 1912,  so  as  to  show 
the  Judgment  of  the  court  to  be  that  Cowo- 
kochee took  no  part  <it  the  allotment  of  Al- 
bert Wildcat;  but  nowhere  in  the  evidence 
does  there  appear  the  orAer  ot  October  7, 
1912,  relied  on  by  Cowokochee  as  showing 
him  to  be  entitled  to  one-half  th««of,  and 
which,  he  claims,  he  Is  at  least  entiUed  to 
recover  in  this  suit  It  is  admitted  that 
there  were  three  producing  wells  on  the 
allotment 

It  is  unnecessary  to  redte  the  remainder 
of  the  evidence  adduced  upon  the  hearing 
of  and  in  opposition  to  tills  application.  Of 
it  it  is  sufficient  to  say  the  same  was  offered 
by  plaintiffs,  and  was  leveled  at  the  validly 
of  the  warranty  deed  of  John  Wildcat  as 
the  sole  heir  of  Albert  dated  AprU  28, 1906. 
purporting  to  convey  the  land  to  H.  B. 
Gooch,  and  the  quitclaim  deed  of  Gooch  and 
wife,  dated  October  12,  1007.  to  Chapman 
and  McFarlin;  also,  at  the  invalidity  of  the 
warranty  deed  dated  January  28.  1907,  from 
Jolm  Wildcat  and  wife  to  J.  Coody  Johnson, 
and  the  qoitclaim  deed  dated  December  21, 
1908,  from  him  to  Chapman.  This,  it  seems, 
was  fbr  the  purpose  of  showing  that  those 
deeds  were  void,  and  that  John  Wildcat  bad 
not  parted  with  his  Interest  In  the  land 
during  his  lifetime,  and  hence  the  same  was 
inherited  by  plaintiffs  on  descent  cast  by 
him.  It  did  not  tend  to  prove  tb&t  Cowoko- 
chee had  a  probable  right  or  interest  in  the 
land. 

[1 1  Upon  this  showing  the  Judge  overruled 
the  application,  and  refused  to  appoint  a  re- 
ceiver, and  so  adjudged  and  decreed;  to  re- 
verse which  Cowokochee  brings  the  case  here, 
where  it  Is  numbered  5979,  If  we  catdi  the 
contention  of  counsel  for  Cowokochee,  it  is 
that  as  Albert  Wildcat,,  an  enrolled  Creek 
citizen  of  the  half  blood,  died  sole  and  Intes- 
tate In  1905  seised  of  the  allotment  In  ques- 
tion, without  mother  or  Issue  him  surviving, 
leaving  him  surviving  Cowokochee,  his  father, 
a  full-blood  Creek,  but  enrolled  as  a  Seminole, 
and  John  Wildcat  a  brother,  an  enrolled 
Creek  citizen  of  the  half  blood,  and  Watty 
Wildcat,  a  half-brother,  a  citizen  of  the 
Seminole  Nation  and  enrolled  as  such,  he, 
Cowokochee,  as  a  Creek  descendant  of  Al- 
bert, was  entitled  to  inherit  one-half  of  the 
allotment  In  his  own  right  and  his  son  John 
the  other  in  right  of  representation  of  his 
mother,  who  was  a  Creek,  under  the  provi- 
sions of  chapter  49  of  Mansfield's  Digest  of  the 
Statutes  of  Arkansas,  directed  to  apply  by 
section  0  of  the  Supplemental  Greek  Agree- 
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ment  (Act  Cong,  approved  June  30,  ISOZ), 
wMcb  said  section  reads: 

"The  prorisiong  of  the  act  of  CongreBs  tip- 
prored  March  1,  1901  (31  Stat  U  861),  in  bo 
far  as  they  provide  for  descent  and  distribution 
accord inp  to  the  laws  of  the  Creek  Nation,  are 
hereby  repealed  and  the  descent  and  distribu- 
tion  of  land  and  money  provided  for  by  said  act 
shall  be  in  accordance  with  chapter  49  of  Mans- 
field's Digest  of  the  Statutes  of  Arkansas  now 
in  force  in  Indian  Territory;  Provided,  that 
only  citizens  of  the  Creek  Nation,  male  and  fe- 
male, and  their  Creek  descendants  shall  inherit 
lands  of  tite  Creek  Nation ;  And  provided  fur- 
ther, that  if  there  be  no  person  of  Creek  citi- 
aensfaip  to  take  the  descent  and  distribution  of 
said  estate,  then  the  inheritance  shall  go  to  non- 
dtiaen  heirs  in  the  order  named  in  said  chap- 
ter 49."   32  Stat.  600,  c  1323. 

As  said  chapter  49  provides  that  on  the 
death  of  a  person  intestate,  unmarried  and 
leaving  no  children,  the  estate,  if  It  came 
from  the  father,  shall  go  to  the  father,  and 
If  from  the  mother,  It  shall  go  to  the  mother, 
bnt  it  the  estate  be  a  new  acquisition,  it  shall 
ascend  to  the  father  for  his  lifetime,  and 
then  descend  In  remainder  to  the  collateral 
kindred  of  the  Intestate,  it  is  clear,  on  descent 
cast  by  Ail>ert  Wildcat,  Intestate  and  un- 
married, without  mother  or  children  or  their 
descendants,  that,  as  his  allotment  was  not 
a  new  acquisition  (Pigeon  v.  Buck,  38  Okl. 
101,  131  Pac.  1083),  but  was  an  ancestral  es- 
tate which  came  to  him  by  the  blood  of  both 
tribal  parents,  that  Cowokochee,  as  a  Creek 
descendant  of  Albert,  was  entitled  to  In- 
herit one-half  thereof  in  his  own  right,  and 
John  the  otbeii  by  right  of  representation  of 
his  mother,  and  the  court  should  have  so 
held.  This  point  Is  ruled  by  Pigeon  v.  Buck, 
supra,  and  Shulthls  v.  McDougal,  170  Fed. 
529.  95  C.  C.  A  615 ;  Roberts  v.  Underwood, 
38  Okl.  376,  132  Pac.  673 ;  and  Thorn  v.  Cone 
et  al.,  47  Okl.  781,  150  Pac.  701.  In  the  for- 
mer case,  where  descent  was  cast  by  a  citizen 
of  the  Creek  Nation  in  1905,  seised  of  an 
allotment,  the  question  was  whether  the 
brothers  and  sisters  or  the  father  and  mother 
w»e  entitled  to  the  allotment,  all  being  cltl- 
Zeis  of  the  Creek  Nation.  The  governing 
statute  was  as  here,  construing  which,  after 
holding  that  the  allotment  was  not  a  new  ac- 
qoisitlon,  the  court  held  that,  as  the  land 
came  to  the  allottee  by  the  blood  of  both 
tribal  parents,  the  father  and  mother  took  the 
fee  to  the  exclusion  of  the  brothers  and  sis- 
tere.  In  the  Shulthls  Case  the  facta  were 
that  Andrew  J.  Berryhlll,  son  of  George 
Franklin  BerryhUl,  a  citizen  of  the  Creek  Na- 
tion, and  Clementine  Berryhlll,  his  wife,  a 
Dondtizen  of  the  trihe,  died  seised  of  an 
allotment.  Again  the  goTernlng  statute  was 
as  here;  construing  which  the  coart,  after 
holding  that  the  land  was  not  a  new  acquisi- 
ti<Hi,  but  came  to  the  allottee  by  the  blood 
of  his  tribal  parent,  held  that  the  father 
was  entitled  to  Inherit  the  land  in  fee  as  the 
sole  heir  of  the  allottee,  he  having  died  when 
Miiy  a  few  months  old,  leaving  no  brothers 
or  sisters  surviving  htm.  In  the  Underwood 
Case  the  land  was  allotted  to  a  full-blood 


Chickasaw  Indian,  who  thereafter  died  Intes- 
tate in  1907,  leaving  no  descendants  nor 
father  nor  mother.  The  contest  over  his  al- 
lotment was  between  two  paternal  relatives 
and  one  maternal  relative  concerning  their 
respective  interests  In  the  land.  The  govern- 
ing statute  was  the  same  as  here,  and  there 
we  held  the  estate  to  be  ancestral,  and  that 
one-half  passed  to  the  paternal  relatives  and 
the  other  to  the  maternal.  Or,  In  other 
words,  that  the  land  would  have  passed  to  the 
parents  of  the  allottee,  if  living,  and.  being 
dead,  passed  to  their  respective  relatives  in 
equal  moieties  by  right  of  representation. 
This  holding  was  followed  In  the  Thorn  Case. 

From  which  we  learn  that,  as  the  land  in 
question  came  to  Albert  by  the  blood  of  both 
tribal  parents,  the  same,  on  descent  cast  by 
him,  went  to  them  both  in  equal  shares,  if 
living,  or,  if  dead,  to  their  next  of  kin  under 
the  statute,  and  that  Cowokochee,  the  father, 
and  John,  the  brother,  Inherited  the  land  In 
equal  shares.  And  the  court  should  have  so 
held;  that  Is,  if  Cowokochee  was  qualified 
to  inherit  the  land  as  a  Creek  descendant  of 
Albert  under  the  first  proviso  of  section  6, 
supra,  which  provides  "that  only  dtlTiens  of 
the  Creek  Nation,  male  and  female,  and  their 
Creek  descendants,  shall  Inherit  the  land  of 
the  Creek  Nation."  And  such  he'  was  for  the 
reason  that  It  Is  not  only  alleged,  but  the  un- 
controverted  facts  disclose  him  to  be,  al- 
though enrolled  as  a  Seminole,  of  Creek  par- 
entage, and  hence  a  Creek  descendant  of  Al- 
bert, and  hence  qualified  to  inherit  his  allot- 
ment. 

In  Lamb  v.  Baker,  27  Okl.  739. 117  Pac.  189, 
the  governing  statute  was  as  here,  and  the 
question  was  who  took  the  allotment  of  Yama 
Buffalo,  a  citizen  of  the  Creek  Nation,  who 
died  Intestate  In  January,  1903,  after  the 
land  had  been  allotted  to  her.  On  the  one 
band  it  was  contended  it  went  to  her  cousin, 
a  citizen  of  the  Creek  Nation.  On  the  other 
hand,  It  was  contended  it  went  to  her  nieces, 
who  were  of  Creek  blood,  because,  It  was 
urged,  they  were  her  Creek  descendants. 
And  such  the  court  held  them  to  be,  and  enti- 
tled to  Inherit  the  allotment  under  the  first 
proviso,  which  limits  the  inheritance  to  dtl- 
zens  of  the  Creek  Nation  and  their  Creek 
descendants. 

In  Hughes  Land  Co.  et  al.  v.  Bailey  et  aL, 
80  Okl.  191,  120  Pac.  290,  the  governing  stat- 
ute was  also  as  here,  and  the  question  who 
took  the  allotment  of  Charley  McNac,  a  Creek 
citizen  who,  in  1904,  died  intestate  seised 
thereof,  leaving  him  surviving  two  daughters, 
whose  mother  was  a  Seminole  and  they  half- 
blood  Creeks,  but  not  enrolled  as  such,  but  as 
memtwrs  of  the  Seminole  Nation,'  and  a  half- 
brother,  an  enrolled  citizen  of  the  Creek  Na- 
tion. It  was  urged  the  land  went  to  the  half- 
brother,  because  he  was  a  citizen  of  the 
Creek  Nation.  But  the  court  held  not  so,  and 
following  Lamb  v.  Baker,  supra,  that  it  went 
to  the  two  daughters  on  the  ground  they  were 
Creek  descendants  of  their  father  witiiin  the 
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eentemplation  of  tbe  flrat  provlBo  to  section 

6.  In  passing,  tbe  court  said: 

"So,  havicg  determined  that  tho  second  pro- 
viso does  not  constitute  a  limitation  upon  the 
first,  but  was  intended  only  to  provide  for  a  Une 
of  descent  when  no  heirs  ol  tne  classes  named 
in  the  first  proviso  exist,  and  it  beine  admitted 
that  the  defendants  in  error  are  tbe  daughters 
of  the  deceased  allottee,  they  are  in  law  his  de- 
scendants, and,  by  virtuo  of  his  citizenship  in 
tbe  Creek  Nation,  are  Creek  descendants,  though 
enrolled  as  citizens  of  the  Seminole  Nation,  the 
word  'Creek'  having  reference  to  tbe  blood  of 
the  father  and  not  the  tribal  enroUment  of  the 
descendants." 

[2,3]  This  being  true,  standing  alone,  the 
court  should  tiave  appointed  a  receiver  at 
the  Instance  of  Cowokocbee,  for  the  reason 
that  his  right  to  a  Joint  ownership  In  the 
land  appeared,  so  far,  probable.  In  order  to 
justify  the  appointment  of  a  receiver,  Rev. 
Laws  1910,  §  4979,  provides: 

"A  receiver  may  be  appointed  by  the  Supreme 
Court,  the  district  or  supenor  coart,  or  any 
judge  of  either,  or,  in  the  absence  of  said  judges 
from  the  county,  by  the  county  judge: 

"First.  In  an  action  by  a  vendor  to  vacate 
a  fraudulent  purchase  of  property,  or  by  a  credi- 
tor to  subject  any  property  or  fund  to  his  claim, 
or  between  partners  or  others  jointly  owning  or 
interested  In  any  property  or  fund,  on  the  ap- 
plication of  the  plaintiff,  or  of  any  party  wlioue 
right  to  or  interest  in  the  property  or  fund,  or 
tbe  proceeds  thereof,  is  probable,  and  where  it 
is  shown  that  the  property  or  fund  is  in  danger 
of  being  lost,  removed,  or  materially  injur- 
ed.   •  * 

Governed  by  which,  In  Wlllard  Oil  Co.  v. 
Riley  et  al.,  29  Okl.  19,  115  Pac.  1103,  quot- 
ing approvingly  from  High  on  Receivers,  { 

7,  we  said: 

"Tbe  appointment  of  a  receiver  pendente 
lite,  like  the  granting  of  an  interlocutory  in- 
junctioUf  is  to  a  considerable  extent  a  mutter 
resting  in  the  discretion  of  tbe  court  to  which 
tho  application  is  made,  to  be  governed  by  a 
consideration  of  ^e  entire  circumstances  of  the 
case.  And,  ^nce  the  appointment  of  a  receiv- 
er is  thus  a  discretionary  measure,  the  action 
of  the  lower  court  in  appointing  or  denying  a 
receiver  pendente  lite  will  not  be  disturbed  up- 
on appeal  unless  there  has  been  a  clear  abuse." 

And  in  the  syllabus: 

"Where,  from  a  consideration  of  the  claims 
made  by  the  parties  on  an  application  for  ap- 
pointment of  a  receiver  pendente  lite,  the  same 
IS  made,  and  on  appeal  plaintiffs'  interest  in 
the  property  or  fund  appearing  probable,  and 
DO  abuse  of  discretion  is  shown,  and  there  being 
evidence  and  circumstances  reasonably  tending 
to  sustain  tbe  order,  the  same  will  not  be  dis- 
turbed." 

But  let  the  interest  of  Cowokochee  in  the 
land  on  descent  cast  by  Albert  be  as  It  may. 
Assuming  that  Cowokocbee  at  that  time  was 
entitled  to  tbe  most  he  claims,  when  It  was 
shown,  on  tbe  application  to  app<dnt  a  re- 
ceiver, that  be  had,  on  January  20, 1913,  ex- 
ecuted a  quitclaim  deed  thraeto.  without  a 
scintilla  of  fraud  or  duress,  and  rec^ved 
therefor  the  $300  consideration  named  in  the 
deed,  and  on  his  own  petition  and  with  full 
knowledge  of  what  he  did  (as  found,  in  ef- 
fect, by  the  tidal  court)  bad  t^e  deed  approv- 
ed by  formal  order  of  the  county  court,  such 
showing  was  sufficient  to  lead  tbe  court  to 
believe  that  be  had  probably  parted  with  all 


his  Interest  In  tbe  land  to  Chapman,  the 
grantee  In  the  deed,  and  hence  it  cannot  be 
said  tbe  Judge  abused  hla  dlsctetiou  In  re- 
fuse to  appoint  a  recover. 

To  set  aside  this  deed  for  fraud  in  its  pro- 
curement, as  alleged.  It  takes  more  than  tbe 
statement  of  Cowokochee  that  be,  in  dfect, 
understood  notblng  that  took  place  during 
the.  entire  transaction,  or  that.  If  be  did,  be 
thought  the  deed  amiroTed  was  a  contract  and 
mUtook  entirely  the  nature  of  Its  contents. 
This  for  tbe  reason  the  evidence,  chd  the  oth- 
«r  band,  discloses  that  tbe  nature  of  tbe 
transaction  was  explained  to  him  throng  an 
InterivetOT  In  open  court  in  the  presence  of 
tbe  Judge,  whose  duty  it  was  so  to  do  and 
who  will  be  presumed  to  have  done  his  duty. 
When  such  is  tbe  state  of  the  record,  the 
validity  of  tbe  deed  assailed  will  be  upheld 
on  the  ground  that  the  evidence  foils  to  pre- 
ponderate against  the  deed  assailed  and  re- 
pel all  opposing  presumptions  in  favor  of 
the  deed.  Tliia  was,  In  effect,  the  holding  of 
tbe  trial  court,  and  the  court  was  right 
Adams  et  al.  v.  Porter  et  aL,  153  Pac.  899. 
We  are  therefore  of  opinion  that  the  judge 
did  right  in  refu^ng  to  appoint  a  recover 
at  the  instance  ot  Cowokot^ee. 

Then  went  the  defendant  Chapman  and 
tbe  plaintiffs,  tiie  widow  and  children  of 
John  Wildcat,  and  by  petition  filed  in  tbe 
county  court  of  Seminole  county,  October  6.. 
1913,  Invoked  tbe  Jurisdiction  of  that  court 
to  render  and  enter  a  Judgment  nunc  pro 
tunc  correcting  the  final  order  of  dlstiibu* 
tioa  in  the  estate  of  Albert  Wildcat,  dated 
October  7,  1912,  so  as  to  show  that  John 
Wildcat  took  tlie  ^ole  allotment  in  question 
to  tbe  ex<flu8lon  of  CovrdkoOiee.  But  this 
the  court,  after  Cowokochee  had  been  heard» 
refused  to  do;  whereupon  petitioner  at^al* 
ed  to  the  district  court,  where,  on  January 
15,  1914,  the  cause  was  reversed,  with  direc- 
tions to, enter  the  order;  to  reverse  which 
Cowokochee  brings  that  case  here,  where  It 
is  numbered  C055,  and  ordered  consolidated 
with  this  case.  Of  the  errors  assigned  In 
that  case  we  shall  speak  later. 

Thereafter,  with  full  knowledge  of  its  ef- 
fect and  for  $600  cash  in  hand  paid  by  Chap- 
man and  McFarlin,  but  without  payment  of 
costs,  or  the  knowledge  or  consent  of  bis 
counsel,  Cow^okochee  filed  with  the  clerk  of 
the  court  an  Instrument  in  writing  which 
reads: 

"Comes  now  Cowokochee,  one  of  the  defend- 
ants herein,  and  dismisses  his  cross-petiUon 
against  defendants  James  A.  Chapman  and  R. 
M.  McFarlin  and  McMano  Oil  Company,  witli 
prejudice. 

"This  the  8th  day  of  April,  1914. 

bis 

"[Signed]  Cowokochee  X 

mark 

"I  hereby  certify  that  I  signed  the  name  of 
said  Cowokocbee  to  the  above  and  foregoing 
dismiwal  in  his  presence  and  at  his  request, 
after  which  he  made  his  own  mark. 

"U.  O.  Foreman. 

"Additional  witnesses:  Martin  Goot,  Mary 
Tiger." 
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And  executed  tbe  followlBS  afBdavlt: 

"Cowokochee,  bein^  dul;  sworn,  upon  oath 
states  that  he  is  a  citizen  of  the  Senunole  Na- 
tion; that  he  is  over  nzty  years  of  age;  that 
Us  postoffice  address  U  Sasakwa,  Oklahoma; 
that  he  is  one  of  the  defendants  in  case  No. 
3039,  pending  in  district  court,  Creek  county, 
Oklahoma;  that  he  desires  to  dismiss  his  cross- 

Setition  in  said  action  for  the  reason  that  on 
asDarr  20,  1913,  he  executed  a  quitclaim  deed 
in  i&voT  of  def^dant  James  A.  Ohapman,  which 
deed  was  approved  bj  the  connt?  judge  of  Semi- 
nole  county,  Oklahoma:  that  at  the  time  he  exe- 
cnted  said  deed  he  fully  anderstood  same,  and 
understood  that  whatever  rights,  if  any,  be  had 
in  the  estate  of  Albert  Wildcat,  be  conveyed 
by  said  deed;  that  he  received  for  said  quitclaim 
deed  the  sum  of  three  hundred  dollars,  and  that 
be  paid  his  attorney,  John  E.  Turner,  the  sum 
oi  (me  hundred  and  fifty  dollars. 

"Affiant  further  states  that  he  does  not  fur- 
ther want  to  prosecute  said  suit,  because  when 
he  signed  said  deed,  and  got  tbe  money  that  he 
agreed  to  take  for  same  he  understood  fully  the 
transaction,  and  does  not  now  want  to  repudi- 
ate  same;  that  he  would  not  have  filed  said 
cross-petition  herein  had  he  been  fully  advised 
as  to  the  nature  and  contents  thereirfi  and  tliat 
he  is  now  and  has  at  all  times  been  satisfied 
with  the  trade  he  made,  whereby  he  conveyed 
by  gnitclaim  deed  all  Iiia  interest  in  the  allot- 
ment of  Albert  Wildcat,  deceased,  to  James  A. 
Gba^nan.  his 

Cowokochee  X 
mark 

"I  hereby  certify  that  I  signed  the  name  of 
said  Cowokochee  to  the  above  and  foregoing 
affidavit  in  his  presence  and  at  his  request, 
after  whidi  be  made  his  own  mark. 

"U.  G.  Foreman. 

"Additional  wltneases:  Martin  Goot,  Hany 
Tiger. 

"Subscribed  and  sworn  to  before  me  this  8th 
day  of  April,  1914. 
nSeaL]  I.  S.  White.  Notary  Public 

"My  commisdon  expires  March  Sd,  1917." 

WBerenpcm,  on  Ainll  18,  1914,  a  Journal 
entiy  of  rt'iimiHimi  was  duty  filed  and  mtered. 
On  Jtme  25,  1A14,  came  Cowokochee  by  his 
attorney,  and  moved  tlie  court  to  set  aside, 
for  fraud  In  Ita  procurement,  the  order  of 
dismissal  and  r^natate  the  otae,  and,  after 
reqKKiae  Uiereto  filed,  on  September  10, 1914, 
tihe  cause  coming  <m  to  be  beard  upoa  the 
meiita,  by  verifled  aroUcatlm,  in  which  he 
asks  to  baTe  considered  as  a  part  thereof  an 
unverified  applteation  filed  May  2,  1914,  he 
also  moved  the  court  to  continue  the  cause 
W  for  certain  leaeons  set  forth  in  said  un- 
TOlfled  application  not  necessary  to  mention ; 
(Sj)  because  the  motion  to  reinstate  was  pead- 
tag ;  and  because  case  number  6055  was 
podlng  In  thia  court.  And  when  the  court, 
after  hearing  evidence  on  tbe  motion  to  re- 
Instate,  at  the  same  time  overruled  both  mo- 
tions, and  held  that  his  written  dismissal 
automatically  dismissed  tbe  case  as  to  him, 
and  roidered  and  entered  Judgment  that  he 
"is  no  longer  a  party  to  this  proceed Ing,  and 
has  no  right,  title,  or  Interest  in  and  to  the 
lands**  in  amtroveray,  Cowokochee  brings 
the  case  here  by  a^arate  appeal  (which  Is 
nunriwred  6847),  and  for  reversal  as^gns  that 
the  court  «Ted  In  refusing  to  reinstate  hla 
case  and  In  overruling  his  motion  for  a  con- 
tlnnaoce. 

The  court  did  right  in  overruling  the  mo- 


tion to  r^nstate  for  the  reason  that,  as  no 
part  of  the  costs  were  paid  by  Cowokochee 
at  the  time  he  filed  his  written  dismissal,  the 
cause  remained  atill  pending,  and  hence  coold 
not  be  reinstated  upon  motion.  Rev.  Laws 
1910,  i  5126.  provides: 

"A  plalntilf  may,  at  any  time  before  the  trial 
is  commenced,  on  payment  of  the  costs  and  with- 
out any  order  of  court,  dismiss  bis  action  after 
the  filing  of  a  petition  of  intervention  or  answer 
praying  for  affirmative  relief,  but  such  dismissal 
shall  not  prejudice  the  right  of  the  intervener  or 
defendant  to  proceed  with  the  action.  Any  de- 
defendant  or  intervener  may,  in  like  manner, 
dismiss  his  action  against  tbe  plaintiff,  with- 
out an  order  of  court,  at  any  time  before  the 
trial  is  begun,  on  payment  of  the  costs  made  on 
the  claim  filed  by  him.  *  *  *  Such  dismissal 
shall  be  in  writing  and  signed  by  tbe  party  or 
his  attorney,  and  shall  be  filed  with  tbe  clerk 
of  the  district  court,  •  *  •  where  the  action 
is  pending,  who  shall  note  the  fact  on  the  prop- 
er record:  Provided,  such  dismissal  shall  be 
held  to  be  without  prejudice,  unless  the  words 
'with  prejudice'  be  expressed  therein.** 

Construing  this  statute,  In  Harjo  et  aL  v. 
Black  et  al.,  153  Pac.  1137,  we  said: 

"The  statute  was  intended  to  furnish  an  ex- 
peditious means  whereby  a  civil  action  could  be 
voluntarily  dismissed  by  the  plaintiff  at  any 
time  before  the  filing  of  a  petition  of  interven- 
tion or  answer  seeking  affirmative  relief  against 
plaintiff  was  filed,  and  without  the.  necesmty  of 
obtaining  an  order  of  court  directing  such  dis- 
missal. But  tbe  filing  of  the  stipulation  by 
plaintiff  is  not  all,  for  the  statute  requires  that 
the  costs  be  paid.  We  have  already  seen  that, 
although  the  stipulation  was  ffied  on  June  lOtb. 
the  costs  were  not  paid  until  July  6th,  and 
were  not  then  paid  by  the  plaintiffs,  but  by  de- 
fendants. It  cannot  be  said,  therefore,  that  tbe 
mere  filing  of  the  stipulation  automatically 
dismissed  ue  suit  Until  tbe  costs  were  paid  it 
remained  upon  the  court  docket,  as  though  the 
stipulation  had  not  been  filed.  The  court  was 
not  divested  of  jurisdiction  over  the  action  un- 
til a  compliance  with  the  statute." 

We  say  the  conrt  did  right  In  overruling 
the  motion  to  reinstate,  and  that,  too,  al- 
though the  Judgment  entry  shows  the  court 
to  have  been  of  the  erroneous  opinion  that 
tbe  filing  of  the  dismissal  automatically  op- 
erated as  a  dismissal  of  his  cross-action  by 
Cowokochee  without  his  payment  of  costs. 
This  for  tbe  reason  that  we  cannot  reverse 
the  court  where  he  gave  a  wrong  reason  for 
a  right  ruling.  Hodglns  v.  Hodglns,  23  Okl. 
625,  103  Pac.  711. 

[4]  Neither  did  the  court  err  In  overruling 
the  motion  for  a  continuance.  This  for  the 
reason  that  the  motion  was  addressed  to  the* 
discretion  of  the  court,  and  It  la  not  claimed 
tbe  court  abused  its  dlscretloa  Beeldes,  if 
the  application  was  made  on  account  of  the 
absence,  of  evldaice^  aa  It  fails  to  abow  the 
materlaiit?  thereof,  the  same  was  ptooeely 
overruled.  And  we  camu^  see  how,  U  Co- 
wokochee should  win  In  cause  Na  006S  in 
this  court,  and  we  should  accordingly  hold 
that  the  district  court  erred  In  reversing  the 
county  court,  and  that  the  order  of  that 
court  dated  October  7,  1912,  should  remain 
unamended  nunc  pre  tunc  and  ao  as  to  show 
Cowokof^iee  to  be  «itltled  to  one-half  the 
land,  assuming  that  the  Judgnient  of  that 


Digitized  by 


68 


m  PACIFIC  BSPORTBB 


(Ofcl. 


court  to  that  effect  was  admissible  In  evi- 
dence here  to  prove  that  fact,  still  we  cannot 
see  of  what  material  benefit  that  would  be  to 
Cowokochee  since,  by  the  quitclaim  deed  of 
January  20, 1913,  duly  approved  by  the  coun- 
ty court.  It  seems,  from  the  present  state  of 
the  record,  that  he  has  since  parted  with  his 
interest  therein  to  Qiapman,  as  pleaded. 
And,  looking  at  It  In  the  large,  it  Is  rather  a 
novel  proposition  to  say  the  court  erred  In 
refusing  to  continne  one  cause  In  order  to 
await  the  termination  of  another  cause.  In 
which  the  applicant  was  a  party  and  hoped 
to  prevail,  so  as  to  give  the  applicant  an  op- 
portunity to  thereby  secure  evidence  with 
which  to  bolster  up  the  cause  sought  to  be 
continued.  And.  lu  passing,  It  might  be  well 
to  say  that  we  will  not  consider  auy  of  the 
assignments  of  error  In  case  No.  6055,  for  the 
reason  that,  as  that  case  was  an  independent 
proceeding  lu  another  court,  no  part  of  which 
has  found  Its  way  into  this  cause,  no  order 
made  therein  is  such  an  Intermediate  order 
Involving  the  merits  of  this  cause  as  we  are 
authorized  in  this  cause  to  reverse,  vacate, 
or  modify  under  the  provisions  of  the  statute. 
Bev.  Laws  1910,  S  5236. 

IS]  But  it  dues  not  follow  that,  because  the 
court  did  right  In  overruling  Cowokochee's 
motion  for  a  continuance,  he  was  also  right 
in  rendering  and  entering  judgment  that  Co- 
wokochee,  in  effect,  be  eliminated  from  the 
case,  and  that  he  had  no  right,  title,  or  inter- 
est In  the  land.  Itather  was  it  the  duty  of 
the  court  not  to  render,  as  he  did  In  effect, 
final  Judgment  against  Cowokochee,  but, 
when  the  cause  was  reached  on  its  merits,  to 
afford  him  an  opportunity  to  go  to  trial  upon 
the  merits  of  his  cross-petition  and  the  Issues 
joiued  thereon.  This  the  court  did  not  do, 
and  this  was  such  error  as  requires  a  rever- 
sal of  this  cause  as  to  Cowokochee,  so  as  to 
give  him  his  day  In  court. 

On  September  11,  1914,  the  cause  came  on 
for  trial  to  a  Jury  upon  Its  merits  and  upon 
the  issues  Joined  between  plaintiffs  and  de- 
fendants Chapman  and  McFarlln  only,  and 
upon  their  cross-petition,  and  not  upon  the 
merits  of  the  cross-petition  of  Cowokochee. 
There  was  a  verdict  for  defendants,  in  effect, 
that  John  had  parted  with  his  interast  in  the 
land  before  be  died;  whereupon  the  court 
•  rendered  and  entered  judgment  that  plain- 
tiffs take  nothing  by  tlielr  suit,  and  that 
Chapman  and  McFarlln  wer^  the  owners  of 
and  entitled. to  retain  possession  of  the  land 
In  virtue  of  the  deeds  assailed,  purporting  to 
convey  the  land  to  them  from  John.  And, 
granting  the  prayer  of  their  cross-petition, 
the  court  further  adjudged  and  decreed  that 
their  title  to  the  land  be  quieted,  and  that 
plaintiffs  be  enjoined  from  incumbering  the ! 
title,  and  that  the  Swift  leases  be  canceled ; 
to  reverse  which  plaintiffs  bring  the  case 
here  by  separate  appeal  (which  Is  numbered 
7720). 

[e]  On  the  trial,  it  being  In  effect  conceded. 


but  not  by  Cowokochee,  who  took  no  part 
therein,  that  Albert  Wildcat  was  an  enrolled 
Creek  citizen  of  the  half  blood ;  that  he  died 
intestate  in  1906,  seised  of  the  allotmrat  In 
qaestlon,  without  wife  or  issue.  leaving  blm 
surviving  Cowokochee,  bis  father,  a  full- 
blood  Creek,  enrolled  as  a  Seminole,  and 
John  Wildcat,  a  brother,  an  airoUed  Creek 
citizen  of  the  half  blood,  and  Watty  Wildcat, 
a  balf-brother,  a  citizen  of  the  Seminole  Na* 
tion — ^tbe  court  was  of  opinion  that  John 
Wildcat  Inherited  the  land  In  fee,  to  the  ex- 
clusion of  Cowokochee;  that  the  same,  on 
descent  cast  by  John,  went  to  the  plaintiffs, 
bis  widow  and  children,  and  that  they  were 
entitled  to  the  possession  of  the  land,  imless 
John  had  parted  with  his  title  thereto  to  de- 
fendants Chapman  and  McFarlln  before  he 
died.  While  the  court  erred,  as  we  have 
seen,  in  holding  that  John  inherited  the  land 
In  fee  to  the  exclusion  of  Cowokochee.  the 
same  was  harmless,  since,  upon  examination, 
we  find  there  is  no  error  In  the  verdict  and 
Judgment,  In  effect,  that  John  had  parted 
with  his  title  to  the  land  before  he  died-.  To 
maintain  the  Issues  on  their  part,  and  iXt 
show  that  John  bad  not  parted  with  his  in- 
terest in  the  land  before  he  died,  plaintiffs 
offered  to  prove  by  parol  that  John  Wildcat, 
although  the  evidence  discloses  htm  to  be  en- 
rolled as  of  the  half  blood,  was  In  fact  a  full- 
blood  Creek.  This  was  offered  In  order,  if 
proved,  to  show  that  bis  warranty  deed  dat- 
ed March  31,  1906,  purporting  to  convey  the 
land  as  the  sole  heir  of  Albert  Wildcat  to 
Chapman,  and  his  deed  dated  April  28,  -1906. 
to  Gooch,  and  his  warranty  deed  dated  Janu- 
ary 28,  1907,  purporting  to  convey  the  land 
to  J.  Coody  Johnson,  were  void  because  not 
approved  by  the  Secretary  of  the  Interior, 
which  was  excluded,  and  this  Is  plaintiffs' 
first  assignment  of  error.  But,  since  defend- 
ants disclaimed  all  Interest  in  virtue  of  the 
deed  of  March  81,  1906,  of  that  we  need  not 
speak  in  this  connection.  Of  the  deed  of 
April  28,  1906,  it  la  sufiicient  to  say  that,  aa 
John  was  an  adult  of  less  than  full  blood,  be 
at  that  time  was  not  subject  to  the  restric- 
tions against  alienation,  but  had  a  right  to 
sell  his  interest  In  the  land  in  controversy 
without  the  approval  of  the  Secretary  of  the 
Interior,  and  his  quantum  of  Indian  blood 
could  caily  be  determined  by  the  rolls,  and 
could  not  be  collaterally  attacked  by  parol, 
as  attempted. 

Section  ^  of  an  act  approved  April  26. 
1906  (34  Stat.  U  187,  c.  1876),  provides: 

"That  the  ndult  heirs  of  any  deceased  Indian 
of  either  of  the  B*ive  Civilized  Tribes  whose  ae- 
lectioD  has  beeo  made,  or  to  whom  a  deed  or 
patent  has  been  issued  for  bis  or  her  share  of 
the  land  of  the  tribe  to  which  he  or  she  belongs 
or  belonged,  may  sell  and  convey  the  lands  in- 
herited from  sudi  decedent.  •   •  • »» 

And  section  19: 

"  •  •  •  And  for  all  purposes  the  qnantum 
of  Indian  blood  possessed  by  any  member  of 
said  tribes  shall  be  determined  by  the  roUs  of 
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citisetu  of  said  tribes  approved  by  tbe  Secretary 
of  the  Interior.    •    *    • " 

The  Indian  Appropriation  Act  of  June  21, 
1906  <34  Stat  325,  c.  3504),  amons  other 
things,  provides: 

"That  tbe  Secretary  of  tbe  Interior  shall,  op- 
en compIetioD  of  the  approved  rolls,  have  pre- 
pared and  printed  in  a  permanent  record  book 
aoch  rolls  of  the  Five  Civilized  Tribes  and 
that  one  copy  of  such  record  book  shall  be  de- 
posited in  the  office  of  the  recorder  in  eadi  of 
tbe  recording  dlstrieti  for  public  Inspec- 
tion.  •  • 

Concerning  this  same  contention,  in  United 
States  T.  Ferguson  et  al.,  225  Fed.  974,  141 
a  C.  A.  96,  the  Circuit  Court  of  Appeals  for 
this  circuit,  iu  a  case  where,  as  here,  a  deed 
executed  subsequent  to  the  approval  of  the 
act  of  April  2&,  1906.  was  assailed,  said: 

"At  the  trial  appellant  offered  to  show  by  the 
testimony  of  three  witnesses,  to  wit,  Jacob 
Harrison,  Concharty,  and  Catcha  Holatka, 
that  the  mother  of  Marcbe  Yekcha  was  a  full- 
blood  Seminole  Indian.  Tbe  trial  court  ruled 
that  the  Seminole  KoU  of  Indians  by  Blood  was 
concloeive  upon  the  question  as  to  Uie  quantum 
of  Indian  blood  possessed  by  Marche  Yekcha, 
and  that  as  the  act  of  Congress  of  April  26, 
1906,  contained  no  restrictions  as  to  mixed- 
blood  Indians,  decided  that  the  appdiant  could 
not  maintain  tbe  action  and  dismissed  the  bill. 
It  thos  appears  that  the  only  question  for  de- 
cisi<Hi  is  as  to  whether  the  Roll  of  Seminole 
Indians  by  Blood,  as  prepared  bv  law,  is  con- 
clusive against  collateral  attack." 

And.  after  constmiug  the  sections  of  said 
acts,  supra,  together  with  section  3  of  the 
Act  of  May  27,  1908  (35  Stat.  312,  c.  199), 
which  reads: 

'That  the  rolls  of  citizenship  ^d  of  frced- 
men  of  the  Five  Civilized  Tribes  approved  by 
the  Secretary  of  the  Interior  sbaU  be  conclu^ve 
evidence  as  to  the  quantum  of  Indian  blood  of 
any  enrolled  citixcn  or  freedman  of  said 
tribes,    •  • 

— ttid: 

'miia  conrt,  In  Malone  v.  Alderdice,  212  Fed. 
66S.  129  a  C.  A.  204,  and  in  Kono  v.  Hazeh-igg, 
216  Fed.  330,  132  O.  C.  A.  4T4,  decided  that: 
Tbe  commission  to  the  Five  Civilized  Tribes, 
which  made  the  enrollment  of  their  citizens  and 
freedmen,  was  a  quasi  judicial  tribunal,  empow- 
ered to  determine  who  should  bo  enrolled  and 
what  land  should  be  allotted,  and  in  what  way 
it  should  be  allotted  to  every  citizen  and  freed- 
man, and  its  adjudication  of  these  queeticms, 
and  of  every  issue  of  law  and  fact  that  it  was 
necessary  for  it  to  determine  in  order  to  decide 
these  questions,  is  conclusive  and  impervious 
to  collateral  attack.*  The  Circuit  Court  for 
tbe  Eastern  District  of  Oklahoma  in  the  case  of 
BeU  V.  Cook,  192  Fed.  597,  decided  the  question 
in  the  same  way.  To  the  same  effect  is  Yar- 
brongh  v.  Spalding,  31  Okl.  80ft,  123  Pac.  843; 
Uwless  V.  Raddis.  36  Okl.  616.  129  Pac.  711. 
It  results  that  the  ruling  of  tho  trial  court  in 
excluding  evidence  offered  for  the  purpose  of 
showing  that  the  mother  of  Marche  lekoia  was 
a  full  blood  was  correct,  and  the  judgment  be- 
low is  affirmed." 

See,  also,  Campbell  T.  UcSpadd^  44  Okl. 
138.  143  Fac.  113a 

We  are  therefore  of  opinion  that  the  evi- 
dence was  properly  excluded,  and  tliat  the 
deed  of  April  28,  1906,  conveyed  John's  in- 
terest in  the  land  to  Gooch,  as  found  by  the 
Jury,  altbou^  not  approved  by  tbe  Secretary 
ti  the  Interim;  that  la,  unless  tha  court 


erred  in  fairly  submitting  the  issues  to  the 
jury  assailing  it  on  other  grounds.  Other- 
wise assailing  the  deed,  it  was  the  theory  of 
plaintiffs  that  the  deed  dated  March  31,  1906, 
from  John  to  Chapman,  because  executed  be- 
fore the  removal  of  restrictions,  was  void  as 
in  fraud  of  an  act  of  Congress  approved  April 
26,  1906  (34  Stat  137,  c.  1876).  which  reads: 

"And  every  deed  executed  before,  or  for  the 
making  of  which  a  contract  or  agreement  was 
entered  Into  before  the  removal  of  restrictions, 
be  and  tbe  same  is  hereby,  declared  void." 

And  tbe  court  should  have  so  instructed  tbe 
jury,  and  at  the  same  time  left  it  to  them  to 
say  whether  for  tbe  making  of  tbe  deed  of 
April  26,  1906,  a  contract  or  agreement  was 
entered  into  between  the  parties  to  the  first 
deed;  or,  in  other  words,  whether  the  deeds 
were  part  of  one  and  tbe  same  transaction,  or 
whether  the  second  wos  taken  pursuant  to  the 
illegal  contract  of  sale  evidenced  by  the  first 
deed,  and,  if  so,  to  further  Instruct  them  that 
both  deeds  were  void;  and  that  the  court 
erred  in  refusing  so  to  do. 

Not  so,  for  tbe  reason  the  evidence  is  Insuffi- 
dent  to  support  tbe  diarge,  In  that  it  does  not 
reasonably  tend  to  prove  facts  sufficient  to  jus- 
tify an  inference  that  both  deeds  were  execut- 
ed in  violation  of  tbe  statute.  On  this  point 
the  most  that  can  be  said  of  the  evidence  Is 
that  the  deed  of  March  31, 1906,  was  void  as 
In  fraud  of  tbe  statute,  but,  reciting,  as  It  does, 
a  consideration  of  $800,  we  presume  It  was 
paid,  since  the  same  is  not  questioned;  that, 
failing  to  secure  the  title  by  means  Of  said 
deed.  Chapman,  after  John's  restrictions  were 
removed,  sent  bis  agent  from  Holdenvllle, 
bearing  to  him,  while  in  Jail  at  Muskc^ee,  the 
deed  of  April  28th  to  execute,  conveyiug  the 
same  land  to  one  Gooch,  and  that  tbe  agent 
spoke  to  John  through  an  Interpreter,  where- 
upon John,  with  full  knowledge  of  the  effect 
of  bis  act,  and  without  duress  of  any  kind  or 
furtber  consideration,  executed  tbe  deed  after 
which  Gooch,  an  officer  with  Chapman  In  the 
Planters'  Trust  Company,  relinquished  bis 
title  to  tbe  land  by  quitclaim  deed  dated  Oc- 
tober 12, 1907,  to  tbe  defendants  Chapman  and 
McFarlln.  What  though  the  deed  was  void 
and  tainted  with  illegality,  as  taken  in  fraud 
of  the  statute?  lliere  is  no  evidence,  other 
than  that  bearing  upon  that  transaction,  and, 
standing  al<me,  proved  only  that  the  transac- 
tion of  securing  the  title  to  the  land  ended 
with  tbe  execution  and  delivery  thereof  and 
the  iwyment  of  tbe  purchase  money  named  In 
the  deed.  Such  being  true,  there  was  no  evi- 
dence to  go  to  the  jury  from  which  they  could 
reasonably  find  that  both  deeds  were  part 
of  one  and  the  same  transaction,  and  that 
the  taint  of  Illegality  in  tbe  one  tainted  tbe 
other,  and  henoe  that  both  were  void.  What 
though  the  second  deed  was  executed  two 
days  after  tbe  removal  of  restrictions  and 
without  furtber  cwsideratlon?  As  tbe  gran- 
tor ther^tt  bad  at  that  time  a  perfect  right  to 
sell  or  give  bis  land  away,  or  make  good  any 
supposed  moral  obligation  in  conEdderatlw  of 
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the  pnrcbase  money  already  paid,  from  such 
it  could  not  reasonably  be  Inferred  that  for 
the  making  of  the  second  deed  a  contract  or 
agreement  was  entered  Into  between  the  par- 
ties to  the  first  deed,  or  that  the  deeds  were 
part  of  one  and  the  same  transaction,  or  that 
the  second  deed  was  taken  pursuant  to  the 
Illegal  contract  of  aale  evidenced  by  the  first 
deed,  and  hence  the  court  did  not  err  In  re- 
fusing to  Instruct  as  requested.  And  this, 
too,  although  there  was  no  present  payment 
of  a  consideration  for  the  second  deed.  This 
for  the  reason  that  a  deed  is  good  as  t>etween 
the  parties  without  a  consideration.  13  Cyc. 
532. 

Concerning  the  further  testimony  assailing 
the  validity  of  the  deed  of  John  Wildcat  and 
wife,  dated  January  28,  1907,  purp<H*tlng  to 
convey  the  land  to  J.  Goody  Johnson,  and  the 
quitclaim  deed  from  him  to  Chapman  dated 
December  21,  1906,  and  the  exceptions  taken 
to  the  evidence  In  support  thereof,  and  to  the 
Instructions  of  the  court  to  the  jury  oa  the 
issues  Joined  on  their  validity,  we  need  not 
speak,  for  the  reason  that  the  Jury  having 
found,  after  being  correctly  Instructed,  cm  the 
Issues  Joined  as  to  the  validity  of  the  deed 
of  April  28,  1906,  tliat  said  deed  was  good 
and  passed  the  title  from  John  Wildcat  to  de- 
fendants, a  finding  by  us  that  the  court  erred 
in  the  trial  of  said  issues,  In  any  of  tb«  par- 
ticulars assigned,  would  not  work  a  reversal 
of  the  case,  but  such  error  would  be  harmless. 

It  Is  unnecessary  for  as  to  speak  concern- 
ing the  other  deeds  set  forth  In  the  petition ; 
that  Is,  the  deed  from  a  certain  other  person 
of  the  name  of  Albert  Wildcat  purporting, 
after  the  death  of  the  allottee,  Albert  Wild- 
cat, to  convey  the  land  by  warranty  deod, 
dated  January  11,  1908,  to  Cecil  Taylor,  and 
from  him  to  J.  Qarfleld  Buell,  and  from  him 
to  Chapman.  Nor  of  the  deed  of  Watty  Wild- 
cat, dated  March  18,  1906,  purporting  to  con- 
vey the  land  to  Chapman;  or  his  deed  of  a 
later  date,  purporting  to  quitclaim  the  land 
to  Chapman.  This  for  the  reason  that  the 
court,  without  objection.  Instructed  the  latter 
two  out  of  the  case,  and  the  former  deeds 
were  not  otherwise  mentioned  than  tn  the 
pleadings. 

Being  of  (pinion  that  the  Jury  did  right  in 
finding  that  John  Wildcat,  before  bis  death, 
thus  parted  with  his  interest  in  the  land  to 
defendants,  who  are  still  the  owners  and  en- 
titled to  retain  possession  thereof,  and  that 
by  their  leases  the  plaintiff  Swift  took  noth- 
ing, the  judgment  of  the  trial  court  la  affirm- 
ed as  between  plalatlffs  and  defendants  Chap* 


man  and  AfcFarlln,  but  reversed  as  to  Cowo* 
kochee,  not  for  a  new  trial  upon  his  applica- 
tion for  the  appointment  of  a  receiver,  but 
for  a  trial  upon  the  merits  of  the  issues  Join- 
ed upon  the  allegations  that  his  deed  of  Jan- 
uary 20,  1913,  purporting  to  convey  his  inter- 
est In  the  land  to  Chapman,  Is  void  for  fraud 
In  Its  procurement,  and  that  the  nunc  pro 
tunc  order  of  the  county  court  <^  Seminole 
county,  dated  October  7,  1913,  In  effect  that 
Cowokochee  took  no  Interest  in  the  allotment 
of  Albert,  is  void,  and  all  other  Issues  thus 
Joined  upon  which  he  relies  to  show  that  be 
had  not  parted  with  his  Interest  In  the  prem- 
ises in  controversy,  and  Is  entitled  to  have 
his  title  thereto  adjudicated  and  quieted  In 
him.  . 

Let  the  costs  of  this  appeal  be  equally 
divided  between  plaintiffs  Cow<Aodiee  and, 
Cfaapmau  and  McFarlin. 

All  the  Justices  concur,  except  HILEYi  J., 
disqualified  and  not  participating. 

(100  Wub.  697) 

NORTHWESTERN  IMPROVEMENT  CO.  et 
al.  V.  PIERCE  COUNTY.    (No.  13937.) 

(Supreme  C!ourt  of  Washington.    March  4, 
1918.) 

En  Banc:    On  rehearing.  Affirmed. 
For  former  opinion,  see  97  Wash,  528, 167 
Pac.  33. 

J  PER  CURIAM.  Upon  a  rehearing  en 
banc,  a  majority  of  the  court  still  adhere 
to  the  opinion  heretofore  filed  herein  as  re- 
ported in  97  Wash.  528,  167  Pac.  33,  and  for 
the  reasons  there  stated  the  Judgment  la 
affirmed. 

aOO  W&ata.  6aS> 

DALHSTROM  v.  NORTHEIRN  PAC.  RT.  CXX 
et  al. 

DAHLSTROM  et  DX.  t.  SAMBl 

(No.  13974.) 

(Snpreme  Oonrt  of  Washington.   March  4, 
19ia) 

En  Banc.    On  rehearing.  I>enied. 
For  former  optnloo,  see  98  Wash.  390,  167 
Pac.  1078. 

PER  CURIAM.  Upon  a  rehearing  en 
banc,  a  majority  of  the  court  still  adhere  to 
the  opinion  heretofore  filed  herein  as  report- 
ed in  98  Wash.  390.  167  Pac:  1078.  and  for 
the  reascms  then  stated,  the  Judgments  ar» 
ai&rmed. 
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LUCIFER  COAL  CO.  v.  BUSTEB  et  aL 
(No.  9309.) 

(Sapreme  Court  of  Colorado.    Jan.  7,  1918. 
Rehearing  Denied  March  4,  1918.) 

l  cokpobationb  «s>630(6)— judqment  afteb 
Dissolution — Vauditx— Pbesumption. 
A  judgment  against  a  corporation  in  a  suit 
in  which  the  complaint  was  not  filed  until  after 
the  expiration  of  its  charter  by  limttatioa  ia 
asBomed  to  be  valid  until  the  contrary  appears. 

2.  GosPORATions  «=>630(1)  —  Dibsoldtion  ~ 
Bight  of  Action. 

Under  Rev.  St.  1908,  %  899,  relating  to  the 
effect  of  dissolution,  an  action  may  be  maintain- 
ed Bcainst  a  corporation  after  its  disaolution, 
where  the  caoae  of  action  arose  prior  thereto. 

3.  COBPOBATIONS  «=»630(1)  —  BXPIBATIOH  OF 

CiiA  BTKB— Suit— Statute. 
Under  Rev.  St.  1908,  5  847,  providing  that 
corporations,  with  certain  exceptions,  may  not 
exist  for  more  than  20  years,  and  that  the  term 
of  existence  mnst  be  spedfied  in  the  charter, 
and  sections  891,  899,  extending  the  corj^rate 
entity  for  particular  nurposes,  the  capacity  of 
a  corporation  whose  outrter  had  exjpired  to  be 
■aed  for  liabUities  accruing  before  its  dissoln- 
tioo  is  extended,  and  Its  rights  as  a  part?  to 
a  suit  are  the  same  as  those  of  other  parties 
to  actions. 

4.  COBFOUTXOHS  «=»114— SaLK  OF  StOOK. 

Under  Rev.  St.  1908,  |  870,  relating  to 
transfer  of  stock,  the  act  of  a  corporation  after 
the  expiration  of  its  charter,  in  executing  a  bill 
of  sale  of  stock  of  another  company,  without 
then  aiw'g^^wg  or  delivering  tDe  certificate, 
which  waa  lost,  where  a  new  certificate  was  not 
issued  because  the  buyer  failed  to  furnish  a  sat- 
isfactory indemnity  bond  that  the  seller  was 
then  the  record  owner  and  holder  of  the  stock, 
did  not  constitute  a  sale  of  the  stock  as  against 
an  attaching  creditor. 

Error  to  District  Court,  Boulder  County; 
Robt  G.  Strtmg,  Judge 

Suit  for  inJonctioD  by  tbe  Lucifer  Coal 
Company  against  Sauford  D.  Buster,  as 
Sheriff  of  Boulder  County,  and  Mary  Powers. 
Demurrer  to  complaint  sustained,  and  action 
dismissed,  and  plaintiff  brings  error.  Af- 
firmed. 

^mUsm  H.  Dlc^Bon  and  H.  R  Luthe,  both 
of  Deader,  for  plaintiff  In  error.  Rlnn  & 
Ardilbald  and  O.  A.  Johnson,  all  of  Boulder, 
for  defendants  in  error. 

WHITE,  a  J.  [1, 21  A  temporary  Injunc- 
tion, upon  application  ct  plaintiff  In  error, 
mu  Issned  against  Bnster,  as  sheriff  of  Boul- 
der county,  and.  Powers,  defendants  In  error, 
to  prevent  tiie  sale  of  oartaln  shares  of  the 
cairftal  stock  of  the  DaTid8(m  IHtch  Company, 
Thlcb  bad  beoi  levied  ap<»i  by  the  sheriff  un- 
der  an  ezecatkm  issued  upon  a  Judgment  of 
the  district  court  In  tevor  ot  Powers  and 
against  the  Louisville  Coal  Mining  Com- 
pany, a  Colorado  coiporatl<m.  A  demurrer 
to  tbe  complaint  was  sostabied,  and,  plain- 
tiff declining  to  idead  further,  the  actltm  was 
dismissed.  It  la  aU^^.  In  the  complaint 
that  the  Jndgment  tvon  which  the  executlim 
Is  based  was  entered  January  6,  1915,  and 
that  tlie  charter  of  the  Judgmrat  debtor 
therein,  the  Louisville  Coal  Mining  Com- 


pany, had  expired  by  limitation  on  March  13. 
1913.  By  virtue  of  these  facts  it  Is  claimed 
that  the  Judgment  Is  void  and  the  execution  a 
nullity,  notwithstanding  the  complaint  falls 
to  disclose  the  date  of  the  commencement  of 
the  suit  in  which  the  Judgment  was  rendered 
Or  when  such  cause  of  action  arose.  Courts 
assume  that  Judgments,  of  the  character  of 
the  one  here  in  question,  are  valid  until  the 
contrary  appears.  But,  apart  from  this.  It 
Is  conceded  by  the  respective  parties  that  the 
cause  of  action  arcse,  and  the  suit  was  insti- 
tuted, in  1912,  which  was  prior  to  the  dlsso- 
IntloQ  of  the  corporation.  It  has  been  held 
that  by  virtue  of  the  statute  (section  899, 
Rev.  Stat.  1908)  an  action  may  be  maintained 
against  a  corporation  after  its  dissolution, 
where  the  cause  of  action  arose  prior  there- 
to. Kipp  v.  MUler,  47  Colo.  598,  108  Pac. 
164,  135  Am.  SL  Rep.  236;  Stelnhauer  v. 
Colmar,  11  Colo.  App.  494,  500,  55  Pac.  291. 

PlaintUT  In  error,  however,  claims  that  the 
statute  does  not  authorize  the  conclusion, 
and  that  the  statements  to  that  effect  in  the 
cases  cited,  supra,  are  obiter.  We  are  unable 
to  concur  in  this  view.  The  point  was  clear- 
ly presented  in  each  case,  urged  and  relied 
upon  In  the  argument,  and  passed  upon  in 
the  opinion.  Newman  v.  Kay,  57  W.  Va. 
98,  49  S.  E.  926,  68  L.  R.  A.  908,  4  Ann. 
Ca«.  39. 

[3]  It  is  claimed,  however,  that  as  the 
trustees  of  a  corporation,  whose  charter  has 
expired,  are  Invested  with  the  title  to  Its 
property  and  charged  by  law  with  the  admin- 
istration thereof,  a  Judgment  pronounced  in 
an  action  against  such  corporation  Is  con- 
trary to  the  accepted  Ideas  of  1^1  procedure, 
as  it  would  affect  the  rights  of  bona  fide 
creditors  wltbout  giving  them  an  c^tportunlty 
to  be  beard.  We  are  unable  to  concur  in  this 
view.  While  the  existence  of  corporations, 
with  certain  exceptions,  may  not  exceed  20 
years  and  the  term  of  existence  of  eadi  must 
be  spedflcd  In.  Its  certificate  of  Incorporation 
(section  847,  Rev.  Stat  1908),  other  sections 
(891,  899)  of  the  statute  extend,  in  substantial 
effect,  such  corporate  entities  for  particular 
purposes.  Thus  the  section  In  question,  In 
effect,  continued  the  corporate  capacity  of 
the  Louisville  Coal  Mining  Company  to  be 
sued  for  liabilities  which  accrued  before  its 
dissolution.  Singer  ft  Talcott  Stone  Go.  t. 
Hutchinson  et  al^  176  lU.  48,  62,  €1  N.  E.  622. 
Therefore  its  ri^^ts  as  a  party  to  a  suit,  and 
of  those  claiming  under  It,  are  tbe  same  as 
the  xigiits  of  other  parties  to  actions,  and 
there  is  nothing  in  the  case  inconsistent  with 
due  prooas  of  law. 

[4]  It  is  Airther  coutraided  that,  notwlth- 
atandlng  the  validity  of  the  Jndgmait,  the 
contemplated  sale  should  be  enjoined  upon 
the  ground  that  plaintiff  in  error  is  the  own- 
or  ot  the  stock.  The  claim  of  ownership  ia 
baaed  upon  the  following  facts:  Subsequent 
to  the  opiratlon  of  the  charter  of  the  Louis- 
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vUlo  Coal  Mining  Company,  It  purported  to 
execnte,  In  Its  corporate  capacity,  a  bill  of 
sttle  of  the  stock  to  the  plalntl£F  In  error,  bat 
did  not  assign  or  deliver  the  certificate,  as 
tbe  same  had  been  lost  or  misplaced.  De* 
cember  30.  1913,  plalntiflf  In  error  presented 
tbe  alleged  bill  of  sale  to  the  Davidson  Ditch 
Company  in  order  that  the  books  of  such  com- 
pany "sbould  show  the  sale,  transfer,  and  as- 
signment. •  •  • "  The  return  to  the  levy 
of  the  execution  recites  that  a  new  certificate 
was  not  issued  because  the  plaintiff  In  error 
failed  to  furnish,  as  requested,  a  satisfactory 
indemnifying  bond,  and  that  the  Louisville 
Coal  Mining  Company  was  then  tbe  "record 
owner  and  holder"  of  the  stock.  The  transac- 
tion did  not  constitute  a  sale  of  the  stodi  to 
plaintiff  in  error  as  against  an  attadilng 
creditor.  Section  870,  Rev.  Stat  1908 ;  Cen- 
tral Savings  Bank  v.  Smith,  43  Colo.  90,  95 
Pac.  307;  Farmers'  Pawnee  Canal  Ca  v. 
Henderson,  46  Colo.  37,  102  Pac.  1063. 

The  trial  court  did  not  abuse  Its  discretion 
in  the  premises,  and  the  judgment  is  affirmed. 

Judgment  afllrmed. 

(64  Colo.  177)  ~ 

WELSH  et  aL  v.  STEINBAUGH.   (No.  9287.) 

(Supreme  Court  of  Colorado.    Jan.  7,  1918. 
Rehearing  Denied  March  4,  191&) 

1.  cobporations  «s>617(5)  —  dissolution  — 
Validity  of  Pbiob  Judouent. 

Where  the  cauae  of  action  resulting  in  a 
judgment  against  a  corporation  arose  prior 
to  its  dissolutioD,  the  Judgment  waa  valid. 

2.  C(«POBATioNS  «=»019— Dissolution— Sale 

BT  TBCBTBB»— STATUTB. 

Where  the  charter  of  a  domestic  corpora- 
tion expired  by  limitation  on  March  13,  1913, 
its,  bdard  of  directors  and  trustees  of  its  credi- 
tors and  stockholders  were,  under  Rev.  St  1908, 
If  894.  887,  invited  with  its  property  with  full 
power  to  sell  and  dispose  of  it  and  to  settle  its 
affairs,  as  sections  891,  892.  authorizing  a  cor- 
poration under  certain  conditions  to  renew  its 
charter  at  any  time  within  one  year  after  its 
ezpiratioo,  did  not  defer  tbe  title  of  the  direc- 
tors and  trustees  until  the  expiration  of  that 
period. 

En  Banc.  Error  to  District  Court,  Boulder 
County;  Neil  F.  Graham,  Judge. 

Action  by  John  J.  Steinbaugh,  for  himself 
and  others  similarly  situated,  against  Charles 
C  Welsh  and  others,  severally  and  as  trus- 
tees of  the  Ix>ui3ville  Coal  Mining  Company. 
Judgment  for  plaintiff,  and  defendants  bring 
error.  Affirmed. 

Wm.  H.  Dickson  and  H.  E.  Luthe,  both  of 
Denver,  for  plaintiffs  in  error.  Edward  Af- 
ft»Iter,  of  Louisville,  and  F.  O.  Folsom,  of 
Boulder,  for  defendant  in  error. 

WHITBi  C.  J.  The  diarter  of  the  Louls- 
Tille  Coal  Mining  Company,  a  Colorado  cor- 
poratloD,  spired  by  limitation  on  March  IS, 
1918,  at  which  time  the  plalntlffb  in  nror 
constltnted  Its  board  of  directors.  Prior 
thereto  Steinbaugh,  the  defendant  In  error 


here,  had  Instituted  a  suit  in  tbe  district 
court  of  Boulder  county  against  that  corpo- 
ration, In  which  judgment  in  hia  favor  was 
rendered  on  December  17,  1914.  It  is  this 
Judgment  that  forms  the  basis  of  the  case 
now  before  us.  On  October  15,  1913,  the 
plaintiffs  in  error  here,  as  "the  board  of  di- 
rectors of  the  Louisville  Coal  Mining  Com- 
pany and  trustees  of  Its  creditors  and  stock- 
holders," sold  and  conveyed  all  the  property 
of  that  corporation  to  the  Lucifer  Coal  Min- 
ing Company,  a  Wyoming  corporation,  and 
about  the  same  time,  as  "trustees,"  e.xecuted 
another  instrument  of  conveyance  of  the 
same  property  to  the  same  grantee.  The  con- 
sideration expressed  In  each  conveyance  was 
"ten  dollars  and  other  good  and  valuable  con- 
sideration." The  property  so  conveyed  was 
worth  approximately  $100,000.  Some  debts 
of  the  dissolved  corporation  were  paid,  hut 
not  that  here  involved,  though  there  was  suf- 
ficient property  to  produce  funds  for  that 
purpose.  The  real  consideration  for  the 
transfer  of  the  property  by  the  trustees  to 
tbe  Lucifer  Coal  Mining  Company  was  sub- 
stantially its  entire  capital  stock,  consisting 
of  130,000  shares  of  the  par  value  of  $1  per 
share,  together  with  a  like  amount  of  the 
bonds  of  such  company,  all  of  whldi  was  re- 
ceived and  distributed  by  plaintiffs  In  error 
Welsh  and  Loveland  to  the  stockholders  of 
the  Louisville  Coal  Mining  Company  In  pro- 
portion to  tbelr  stock  therein.  Steinbaugh's 
judgment  remaining  unpaid,  he  prosecuted  an 
action  against  the  plaintiffs  In  error  as  Indi- 
viduals and  as  trustees  under  the  statute  of 
the  dissolved  corporation,  and  recovered  tbe 
Judgment  here  Involved.  ' 

Plaintiffs  in  error  claim  that:  (1)  The 
Judgment  of  Steinbaugh  against  the  Louis- 
ville Coal  Mining  Company,  rendered  after 
the  expiration  of  that  corporation's  charter, 
is  void ;  (2)  the  plaintiffs  in  error  lud  not  be- 
come invested  with  the  title  to  the  property 
of  tbe  dissolved  corporation  at  the  time  they 
executed  the  instruments  of  conveyance 
thereof  to  tbe  Lucifer  Coal  Mining  Company  ; 
and  that,  therefore,  this  company  holds  auctx 
property  in  trust  for  the  creditors  and  stock- 
holders of  tbe  dissolved  corporatlw,  and  that 
the  sole  remedy  of  its  (^editors  Is  by  proceed- 
ing In  equity, 

[1]  1.  The  cause  of  action,  resulttng  In  the 
Judgment  of  Steinbaugh  against  th^  Louis- 
ville Coal  Mining  Gbmpany,  arose  prior  to 
the  dissolution  of  that  c(»poration,  and  is, 
thraefore,  valid.  The  Lndfer  Coal  Minins 
Co.  T.  Bastet  et  al.,  decided  at  this  term  of 
court.  171  Pac.  61. 

[2]  2.  Tbe  alleged  inTalldlty  of  the  sale  to 
the  Wy<Miiliig  otnnpany  Is  upMi  the  assump- 
tion that  as  the  statute,  sections  8dl,  888, 
Bev.  Stat  190S,  anthorlzes  iL  corpOTation.  un- 
der certain  omdittons,  to  renew  Its  charter  at 
any  time  within  one  year  ntter  the  »plra- 
tlon  thereof,  plaintiffs  In  error  had  no  title  to 
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the  property  or  power  In  the  premises  until 
the  expiration  of  soch  period.  The  conten- 
tloD  Is  unsound.  Upon  dissolution  by  expira- 
tion ot  Its  charter,  plaintiffs  In  error  were, 
under  the  facts  of  this  case,  Invested  with  the 
property  and  possessed  of  full  power  to  sell 
and  dispose  of  the  same  and  to  settle  the  af- 
fairs of  the  Louisville  Coal  Mining  Company. 
Sectiona  894.  897.  Rev.  Stat.  1908.  There 
was  notWng  which,  expressly  or  impliedly, 
required  the  trustees  to  pos^ne  their  action 
in  the  premises.  Whether,  under  the  pecul- 
iar facts  of  this  case,  the  property  could  be 
followed  into  the  hands  of  the  Lndfer  Coal 
Mining  Company  and  Impressed  with  a  trust 
in  fiBTor  of  the  creditors  of  the  dissolved 
coi^ntioii,  la  unnecessary  to  determine. 
We  are  very  cotain  that  defendant  in  error 
was  not  required  to  resort  to  an  aetion  of 
that  character,  but  had  the  right  to  proceed 
against  plaintiffs  in  error  as  he  did.  Section 
89#,  8iH>ra.  The  Judgment  is  affinned. 
Judgment  affirmed. 


(M  Colo.  160) 

COLLAR  T,  GAARN  et  al.    (So.  8S12.) 
(Supreme  Court  of  Colorado.    Jan.  7,  1918. 

Rehearing  Denied  Mar<^  4,  1918.) 
L  Wills  <S='7G5  —  Natuek  or  Legacy  —  Dk- 

M0N6TBATIVE  BEQUESTS. 

A  will,  after  setting  fdrth  the  property  of 
the  testatrix,  including  a  note  of  a  fraternal 
order,  ^ted  that  as  soon  as  possible  after  tlie 
decease  of  the  testatrix  she  wished  defendant 
to  have  such  note  turned  over  to  ber,  and  if 
that  could  not  be  done,  it  was  her  will  that  de- 
fendant  should  receive  the  interest  tbereoo  until 
the  principal  was  paid  to  her.  and  that  when  the 
principal  was  paid  she  willed  and  directed  tlut 
defendant  should  turn  over  $100  towards  funer- 
al expenses  or  expenses  of  administration.  De- 
fendant was  requested,  in  case  she  died  without 
isBoe,  to  beQueatb  the  proceeds  of  the  note  to 
persons  therein  named.  A  residuary  clause  dis- 
posed of  the  r«ddue  "when  all  of  ^e  above  be- 
quests have  been  paid,"  though  the  bequest  to 
defendant  was  the  only  substantial  one  which 
it  was  claimed  was  specific.  The  residuary 
clause  also  contained  a  reqpest  that  the  l^atee 
shotdd,  by  will,  leave  certain  amounts  to  oth- 
«n.  Hew  tliat  the  bequest  to  defendant  was 
demcmstrative,  and  not  specific,  and  was  not 
extinguished  by  part  payment  of  the  note  and 
the  exchange  of  the  note  and  the  payment  for 
other  secnntiea. 

2.  Wills  ^»4G0  —  Cokstbuctiow  —  Giving 
Eftect  to  Wbolb  Will. 
In  ascertaining  the  meaning  of  any  portion 
of  a  will  the  Instrument  sboald  be  considered  as 
a  whole  and  effect  given  to  all  of  it  if  possible. 

White,  C.  J.,  dissenting. 

En  Banc:  Error  to  D(st}rlct  Court.  City 
and  County  of  Denver;  George  W.  Allen, 
Jndga 

Suit  by  Ruby  Ames  Oaam  against  Emily 
CoH&t  and  others.  Decree  for  plaintiff,  and 
the  defendant  Collar  brings  error.  Revised 
and  remanded. 

Percy  S.  Morris,  ot  Denver,  for  plaintiff 
In  error.  Frank  h.  Grant,  of  Denver,  for 
defendant  in  error  Gaam. 


HILL,  J,  This  action  is  submitted  upon 
an  agreed  short  record  on  error.  (The  prac- 
tice is  commendable.)  It  involves  a  con- 
struction of  the  will  of  Ann  Eliza  McLaugh- 
lin. The  portions  necessary  to  consider  read: 

"First  As  to  my  worldly  estate  and  all  prop- 
erty, real  or  personal,  which  I  shall  have  at 
the  time  of  my  decease,  I  hereby  dispose  of  it  in 
the  following  manner,  to  wit: 

"My  real  estate,  consisting  of  lot  fourteen  (14) 
and  the  adjoining  fifteen  (15)  feet  of  lot  tnir' 
teen  (13).  bloclr  forty-four  (44)  Evans'  addition 
*  •  •  probably  worth  eight  thousand  dol- 
lars ($8,000).  I  have  also  a  note  of  one  thou- 
sand dollars  ($1,000)  of  money  loaned  to  the 
I.  O.  O.  F.,-  and  held  by  Charles  D.  Cobb;  also 
a  small  note  of  sixty-seven  and  fifty  one  hun- 
dredths dollars  ($07.50)  from  Andrew  0.  Gaam, 
my  niece's  husband.  I  do  not  wish  the  above 
described  real  estate  to  be  sold  at  a  sacrifice  if 
it  is  possible  to  avoid  it,  but  after  my  decease, 
in  order  to  settle  the  estate  and  pay  some  un- 
paid debtSf  my  funeral  excuses  and  some  be- 
quests I  wish  to  make,  it  will  probably  be  neces- 
sary to  sell,  so  whenever  it  can  be  sold,  in  the 
judgment  of  the  executors  of  this  will  and  of 
my  niece.  Ruby  Ames  Gaara,  without  too  much 
sacrifice  •  •  •  I  give  them  (my  executors) 
full  power  to  Sdl  and  convey  Uiis  proper- 
ty. ♦ 

"Third.  As  soon  as  possible  after  by  decease 
I  wish  my  niece,  Emily  Collar,  to  have  the  note 
of  one  thousand  dollars  ($1,0001  loaned  to  the 
I.  O.  O.  F.,  and  held  by  Charles  D.  Cobb,  turned 
over  to  her;  or  If  that  cannot  be  done,  I  will 
tbat  she  shall  receive  the  interest  thereon  until 
the  principal  is  paid  to  her,  and  when  the  prin- 
cipal is  paid,  as  her  bequest  is  the  largest  I 
have  made,  I  will  end  direct  that  she  shall  turn 
over  one  hundred  dollars  ($100)  toward  my 
funeral  expenses  or  to  the  expenses  of  admin- 
istering my  estate.  X  pray  my  niece,  Emily 
Collar,  to  make  and  publish  a  last  will  and 
testament,  wherein  the  remainder  of  the  pro- 
ceeds of  said  note,  whether  in  money  or  other 

Eroperty^  shall  be  bequeathed  and  devised  to 
true,  wife  of  my  nephew,  Horatio  Ames  Collar, 
in  the  event  of  my  niece,  Emily  Collar,  dying 
withont  issue  Uving  at  the  time  of  her  deathT* 

The  record  dlsclosies  that  prim  to  the 
death  of  the  testatrix  $550  ot  this  soiled 
I.  O.  O.  F.  note  had  been  paid,  and  that  the 
money  received  therefor,  with  some  $200 
additional,  and  the  note  with  this  i)ayment 
Indorsed  thereon,  had,  by  her  agent,  Mr. 
Cobb,  been  exchanged  for  12  bonds  of  $100 
each  issued  by  the  Odd  Fellows'  Temple  As- 
sociation of  Denver,  and  that  these  bonds 
were  a  part  of  her  estate  at  the  time  of  her 
deatlL, 

t1,2]  This  suit  was  InsUtuted  by  Ruby 
Ames  Gaarn,  the  residuary  legatee,  to  d^ 
termlne  the  interest  of  Miss  Collar  under 
paragraph  8  of  the  will,  eta  The  question 
is:  Was  the  bequest  to  her  of  this  $1,000  note 
a  specific  legacy,  etc,  or  was  it  in  the  na- 
ture of  a  demonstrative  legacy,  whldi,  in  a 
way,  applies  to  both  g^eral  and  spedflc 
legacies?  The  trial  court  held,  In  substance, 
tbat  it  was  a  specific  l^cy,  and  that  It  had 
been  extinguished,  tor  which  reason  that 
Miss  Collar  ataonld  take  nothing  by  this  be* 
quest    We  cannot  agree  with  this  con<dii- 
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sion.  Had  the  lanffUftge  naed  derUed  the 
iu>te  to  Miss  G(^lar  and  stt^ped  tbere,  the 
bequest  would  have  been  spedflc  and  become 
extlngalsbed  by  the  poTmrait  or  other  dla- 
position  of  the  note  during  the  lifetime  of 
the  testatrix.  Musly  t,  Curtis,  36  Colo.  4ft4, 
85  Pac  846,  7  L  B.  A.  (N.  S.)  582,  118  Am. 
SL  Bep.  113,  10  Ann.  Cas,  1134  But  such 
Is  not  the  case  here.  In  ascertaining  the 
meaning  of  any  portitm  of  a  will,  the  Instru- 
ment  should  be  considered  as  a  whole  and  ef- 
fect given  to  aU  of  it,  If  possible.  40  Cyc. 
1408,  1400.  Paragraph  1  sets  forth  the  tes* 
tatrix's  property.  In  paragraph  3  she  says 
not  only  that  she  wants  Miss  Collar  to  have 
tills  note  turned  over  to  her,  but  if  that  can- 
not be  done  she  wills  that  she  receive  the 
interest  thereon  until  the  principal  is  paid 
to  her,  not  until  the  principal  is  paid,  but 
until  It  Is  paid  to  her.  This  language,  in 
substance,  not  only  bequeaths  the  note  to 
her,  but  provides  that,  if  it  cannot  be  given 
her,  the  principal  shall  be  paid  to  her;  also 
that  she  should  receive  Interest  until  sudi 
time  as  the  principal  is  paid  to  her.  It  does 
not  slop  there,  but  provides  that  when  the 
principal  Is  paid,  as  her  bequest  is  the  larg- 
est, she  shall  turn  over  $100  toward  funeral 
exx>enses  or  the  expenses-  of  administration, 
and  it  does  not  stop  there,  but  requests  that 
Miss  Collar,  by  will,  under  certain  condi- 
tions, leave  a  certain  amount  of  the  proceeds 
of  this  note,  whether  in  money  or  property,  to 
another.  In  paragraph  7,  under  which  Mrs. 
Gaarn  was  made  the  residuary  legatee,  it 
makes  her  such  to  the  extent  only  "when  all 
of  the  above  bequests  have  been  paid."  As 
the  bequest  to  Miss  Collar  is  the  only  one  in 
any  substantial  amount  which  It  Is  claimed  is 
spedflc,  the  language  last  quoted  Is  further 
evidence  of  the  testratrix's  intent  that  it  was 
to  be  demonstrative  In  character.  This  para- 
graph also  contains  the  request  that  Mrs. 
Gaarn  by  will  leave  certain  amounts  to  others. 
This  also  strength's  Miss  Collar's  contention 
that  the  bequest  to  her  was  demonstrative. 
In  Nvaly     Cnrtls,  supra,  we  said: 

"Courts  are  not  inclined  to  favor  a  specific 
bequest.  If  compatible  with  tbe  language  em- 
ployed, they  are  disposed  to  interpret  gifts  as 
general,  or  demonstratlre." 

Such  being  the  general  rule,  when  this 
will  is  considered  as  a  whole,  we  conclude 
that  tbe  bequest  to  Miss  Collar  was  in  the 
nature  of  a  demonstrative  legacy,  and  that 
she  is  entitled  to  have  It  satisfied  out  of  the 
Odd  Fellows'  Temple  Asssodation  bonds. 
School  District  V.  International  Co.,  59  Colo. 
486,  149  Pac.  620. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded  for  disposition  accordingly. 

Keversed  and  remanded. 

WHITE,  a  J.,  dissenting.  ALLEN,  J.,  not 

participating. 


(84  Colo.  ZI4) 
ZBIGLEB  T.  BUTLBa    (No.  8071.) 
(Supreme  Court  of  ColoradoL    Veh.  4,  1818.) 

1.  Bbokebs  <S=>45~Riqht  to  Couperution 

— ABANnONlCBNT  OF  EUFLOTHENT. 
A  statement  by  a  broker  employed  to  ne- 
gotiate a  trade,  to  a  disinterested  party  at  a 
time  wben  he  was  impatient  with  his  principal's 
delay,  that  he  did  not  care  whether  tbe  trade 
was  made  or  not  was  not  an  abandonment  of 
his  agreement,  where  the  principal  proceeded 
thereafter  and  tbe  trade  was  consummated. 

2.  Bboksbs  «=»46— Right  to  CoupsNaATiosr 
—Abandonment  or  Dicplotubnt. 

Where  plaintiff  was  employed  by  defendant 
to  oegtTtiate  an  exchange  of  a  house  for  a  stock 
of  goods,  and-  he  inspected  the  goods,  his  re- 
fusal to  accompany  defendant,  who  was  about 
to  make  an  inspection,  was  not  an  abandonment 
of  his  employment,  as  the  acceptance  or  re- 
jection of  tbe  goods  was  solely  with  defend- 
ant, and  it  was  no  part  of  plaintiiE's  duty  to 
again  inspect  them. 

Eirror  to  Prowers  County  Court;  C.  B. 
Thomas,  Judge. 

Action  by  B.  M.  Zeigler  against  N.  K. 
Butler.  Judgment  for  defendant,  and  platn- 
tUt  brings  error.  Reversed,  with  instruc- 
tions. • 

Gordon  &  Gordon,  of  Lamar,  for  plaintiff  in 
error.  O.  6.  Hess,  of  Cartbage,  Mo.,  and  Fred 
W.  Ciidiow,  of  La  Junta,  for  doEendant  in  er- 
ror. 

SCOTT.  X  This  action  is  by  the  plaintiff 
in  error,  plaintiff  ftelcnv,  to  recover  a  broker's 
commission  for  the  n^otlatlon  of  a  sale  or 
trade  of  certain  real  estate  for  tbe  defend- 
ant 

The  defendant  owned  two  houses  In  the 
city  of  Lamar,  whldi  he  valued  at  $3,000. 
He  learned  through  plaintiff  of  a  stock  oC 
groceries  for  trade  at  8/0901  OLty.  He  asked 
plaintiff  to  negotiate  a  trade  of  his  houses 
for  the  stock  of  goods.  This  idalntlff  pn>- 
ceeded  to  do,  with  the  result  that  the  owner 
of  the  goods  sent  an  agent  to  l4unar,  who  In 
company  with  the  plaintiff  inspected  defend- 
ant's  property.  Afterward  the-  owner  of  the 
stock  of  goous  asked  defendant  to  come  to 
Sugar  C^ty  and  buqpect  the  same.  Thla 
the  defendant  did,  and  while  In  Sugar  City 
the  trade  was  consummated.  TUo  bouses  of 
defendant  were  taken  in  <hl  Qie  trade  at  the 
value  of  $3,000.  The  goods  were  ex(Aiaiy»d 
at  invoice  price. 

Upon  the  condufdon  of  plalntUTs  evidence 
the  court  upon  motion  of  defendant  directed 
a  verdict  for  defoidant  In  sustaining  the 
motion  for  a  directed  vradlct  the  court 
found: 

"It  is  my  opinion  that  this  i^aintiff  did  aban- 
don his  agency  by  bis  refusal  to  accompany 
Mr.  Butler  to  make  that  trade,  and  he  further 

E roved  that  abandonment  by  bis  statemoit,  aa 
e  himself  has  admitted  that  he  didn't  care 
whether  the  trade  was  made  or  not  Whether 
or  not  it  was  made  in  Mr.  Butler's  presence,  or 
whether  it  was  made  in  the  presence  of  others. 
It  was  made,  and  it  is  not  denied ;  and  it  is  my 
opinion  that  the  motion  to  instruct  the  jury  to 
find  a  Tordlct  for  tbe  defendant  should  be  so^ 
tained." 
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[1]  This  was  error.  The  finding  admits 
the  employment,  concerning  which  there  Is 
no  doubt,  and  the  mere  alleged  statement 
of  plaintiff  did  not  constitate  abandonment 
of  his  agreement  The  statement  was  not 
made  to  defendant  but  to  a  disinterested 
party,  at  a  time  when  plaintiff  was  impatient 
with  defendant's  delay,  but  the  defendant 
proceeded  thereafter,  and  the  trade  was  con- 
sommated  as  stated. 

[21  It  appears  that  when  d^endant  was 
lAovt  to  go  to  Sugar  Ci^  to  make  the  In- 
qiectiCHi  of  the  goods  he  Invited  plaintiff  to 
CO  with  him.  This  plalptifg  declined,  for  the 
reftSML  stated  that  be  had  taispected  the  stock, 
and  that  defmdant  most  neceasArlly  act 
upon  his  own  judgmoit  in  that  m^eet  It 
la  urged  that  this  also  constituted  an  aban- 
donment by  plaintiff  of  his  onployment  It 
was  no  part  of  plalntUTs  duty  to  again  In- 
q>ect  the  stock  of  goods.  The  acc^tance  or 
rejection  of  the  merchandise  was  solely  with 
defendant,  and  he  acted  accordingly.  Be- 
^es,  the  def^dant  at  do  time  prior  to  the 
trial  denied  bis  liability,  but,  oa  the  con- 
trary, complained  only  of  the  amount  de- 
manded by  plalnUff  for  his  services,  and 
tendered  him  $50. 

The  plaintiff  did  all  tiiat  he  was  required 
to  do  under  the  law.  The  Judgment  Is  re- 
versed, with  Instructioiui  to  proceed  In  ac- 
cordance  with  the  views  herein  expressed. 

Judgment  reversed. 

BUAj,  a  J.,  and  OARBIGUES,  J.,  con- 
cur. 


(U  Colo.  139) 

SAULPAUGH  et  al.  v.  HAMILTON. 
(No.  8698.) 

(Sopreme  Court  of  Colorado.    Jan.  7,  1018. 
Bebearing  Denied  March  4,  1918.) 

1.  Laudlobd  and  Tenant  €=^208(1)— Lia- 
BtLiTY  FOB  Rent— Effect  of  Assignment. 

The  mere  assent  of  a  landlord  to  an  as- 
ngnmcnt  of  a  lease  and  tiie  acceptance  of  rent 
from  the  assignee  did  not  release  the  lessee 
from  his  covmaDt  to  pay  rent  under  the  law 
of  Colorado,  or  that  of  Minnesota,  where  the 
lease  was  made,  especially  where  the  assigament 
was  on  the  express  condition  that  it  should  not 
release  the  lessee  from  his  liability. 

2.  Lakdlobd  and  Tenant  €i=s208(l)— Lia- 
BIUTT  FOB  Rent— Effect  of  Assignment. 

A  lessee,  though,  as  between  himself  and 
bis  assignees,  a  surety  for  the  payment  of  the 
ren^  was  a  principal  as  to  the  lessors,  and  his 
relation  to  them  could  not  be  changed  except 
by  an  agreement  with  them,  and  hence,  where 
they  assented  to  the  assisnments  of  .  the  lease 
OQ  the  express  condition  that  he  should  remain 
Uabl^  they  had  a  right  to  look  to  him  as  the 
principal  debtor,  and  did  not  discharge  him 
by  CsUing  to  record  the  lease,  so  as  to  protect 
tbdr  lien  on  the  personal  property  on  the  leased 
premises  therein  given. 

En  Banc.  Error  to  District  Court,  City 
and  County  of  Denver;  George  W.  Allen, 
Judga 

Action  by  Clarence  H.  Saulpaugh  and  an- 
oOier  against  Charles  B.  Hamilton.  Judg- 


ment for  defendant,  and  plalnttffiB  bring  er 
ror.  Beversed. 

Dana  ft  Blount  and  Blcba^  A.  Smith,  aU 
of  Deaver,  for  plaintiffs  in  ernn-.  Goudy, 
Twltchell  ft  Burkhardt^  of  I>enver,  for  de- 
fendant in  error. 

TELLER,  J.  PlalntUts  in  error  brought 
suit  against  the  defendant  In  error  to  recov- 
er on  a  covenant  In  a  lease  to  pay  the  rent 
of  a  hotel,  and,  the  court  ha^  lug  directed  a 
verdict  for  the  defendant  anil  entered  judg- 
ment thereon,  they  bring  the  cause  ben 
for  review.  The  parties  will  here  be  deslg 
Dated  as  they  were  in  the  trial  court 

The  lease  on  which  the  action  was  brought 
was  made  by  the  plaintiffs  as  lessors  and  the 
defendant  as  lessee  for  a  term  of  years,  and 
contained  a  provision  which  permitted  the 
lessee  to  assign  It  to  a  corporation  thereafter 
to  be  organized:  but  provided  that  "said 
lessee  shall  remain  personally  responsible  for 
the  fulflllment  of  all  the  terms  of  said  lease 
just  the  same  as  if  such  transfer  was  not 
made."  Soon  after  the  execution  of  the 
lease  It  was  assigned  by  the  defendant  to 
the  Monkato  Hotel  Company,  a  corporation 
organized  to  take  it  over.  Some  two  years 
later  the  plaintiffs,  on  the  solicitation  of  the 
defendant,  consented  to  an  assignment  of  the 
lease  by  the  corporation  to  one  Heldenbrand 
and  one  Miller.  This  consent  provided  that 
it  should  "not  in  any  way  release  the  said 
Charles  B.  Hamilton  or  the  Mankato  Hotel 
Company  from  liability  for  rent  upon  said 
lease,"  etc.  These  assignees  falling  to  pay 
the  rent,  the  lessors  brought  this  acOon 
against  the  defendant  as  lessee.  The  lease 
gave  to  the  lessors  a  lien  on  the  furniture 
in  the  hotel  for  the  rent,  but  the  lease  was 
not  recorded.  Heldenbrand  and  Miller  gave 
a  chattel  mortgage  on  said  furniture  to  se- 
cure a  debt  to  a  bank,  which  mortgi^  was 
afterwards  foreclosed. 

The  defense  was  that  the  lessors  by  con- 
senting to  an  assignment  of  the  lease  and 
the  acceptance  of  the  hotel  company,  and  the 
subsequent  assignees,  as  tenants,  relieved  the 
defendant  of  the  liability  for  the  rent  It  la 
also  contended  that  the  defendant,  after  the 
asdgnment,  was  a  mere  surety  for  the  as- 
signees, and  that  the  fkllure  of  the  plaintiffs 
to  record  the  lease,  and  so  preserve  their  se- 
curity, discharged  the  defendant  from  his 
obligation  to  pay  rent 

[1]  It  is  the  settled  law  In  this  Jurisdiction 
that  mere  assent  to  an  assignment  of  a  lease 
and  the  acceptance  of  r&it  from  an  assignee 
does  not  release  the  lessee  from  his  covenant 
to  pay  rent  Wilson  v.  Gerhardt,  9  Cola 
585,  13  Pac.  705.  This  is  the  law  also  in 
Minnesota,  where  this  lease  was  made.  In 
Bees  V.  Lowy,  67  Minn.  881,  BO  N.  W.  81Q, 
It  Is  said: 

"Nothing  is  better  settled  than  that  a  ear- 
render  of  the  lease,  or  a  release  of  a  lessee,  Is  not 
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to  be  Implied  from  the  mere  facta  that  a  lessor 
assented  to  the  assignment  of  the  lease,  and  ac- 
cepted rent  from  the  assignee  in  possession." 

That  l3  a  settled  rule  of  law.  6  M.  A.  L. 
292  ;  24  Cyc.  1177.  This  belDg  so,  It  is  diffl- 
cult  to  perceive  upon  what  ground  a  release 
Is  to  be  'presumed  in  the  face  of  an  express 
condition  that  the  assent  shall  not  work 
a  release. 

[2]  The  extended  discussion  by  defendant's 
counsel  of  the  plaintlCfs'  duties  to  defendant 
as  a  surety  wholly  overlooks  the  fact  that 
while  as  between  him  and  bis  assignees  he 
was  a  surety,  as  to  the  lessors  he  was  a 
principal  by  an  express  covenant  to  pay  the 
rent.  Defendant's  relation  to  plaintiffs  as 
a  debtor  being  fixed  by  the  lease,  it  could  not 
be  changed  except  by  an  agreement  with  the 
plaintiffs  to  that  effect  Instead  of  such  an 
agreement  we  find  plaintiffs  making  their 
assent  to  the  assignments  conditional  upon 
defendant's  remaining  liable  for  the  rent 
Since  the  plaintiffs  had  the  right  to  look  to 
defendant  as  the  principal  debtor,  as  well 
as  to  the  assignees,  the  question  of  their 
failure  to  protect  the  security  by  way  of  the 
lien  on  the  furniture  need  not  be  considered. 

The  assignments  were  both  made  at  the 
Instance  of  the  defendant,  and  it  would  be  a 
.niscarriage  of  Justice  to  allow  those  acts 
thus  induced  to  defeat  tbe  plaintiffs*  right 
to  recover. 

Tbe  court  erred  in  directing  a  verdict,  and 
the  judgment  la  therefore  reversed. 
Judgment  reversed. 

ALLEK,  J.,  not  participating  ' 


(«  Colo.  13) 

PABNCOMB  et  al.  v.  CITY  AND  COUNTY 

OP  DENVER  et  al.    (No.  8747.) 
(Supreme  Court  of  Colorado.  Jan.  7, 1918.  Re- 
hearing Denied  March  4,  1918.) 

1.  Constitutional  juaw  €=3290(3)— Munici- 
vaii  coeporations  <s=»407(1)  —  assessment 
OF  Benefits— Dub  Pbocesh  of  Law. 

Denver  Charter,  $  800,  providing  that  the 
board  of  supervisors  sitting  as  a  board  of  equal- 
isation shall  hear  and  determine  all  complaints 
and  objections  respecting  assessments  for  pub- 
lic improvements,  and  may  recommend  to  the 
board  of  public  works  any  modification  of  their 
apportionments,  that  the  board  of  public  works 
may  thereupon  make  such  modifications  or 
changes  as  to  them  may  seem  equitable  and  just, 
or  may  confirm  tbe  first  apportionment  and 
shall  notify  tbe  council  of  their  final  decision, 
and  that  the  council  shall  thereupon  assess  the 
cost  of  the  improvements,  does  not  deny  due  pro- 
cess of  law,  though  the  board  which  bears  tbe 
complaints  has  power  only  to  suggest  or  rec- 
ommend alterations. 

2.  JunOMENT  ^9G71— Pebboks  Concludei>— 
Actions  on  Beiialf  or  Persons  SiiuijiiKly 

SituatbdC 

The  judgment,  in  an  action  brought  by  a 
property  owner  on  behalf  of  himself  and  all  oth- 
ers similarly  situated  in  a  park  district  of  the 
ci^  of  Denver^  was  res  judicata  on  other  prop- 
er^ owners  similarly  situated  on  the  question 
of  the  couBtitutionality  the  provisions  of  the 
charter  as  to  the  hearing  of  complaints  respect- 


ing assessments,  as  they  coidd  and  should  have 

participated  in  such  action. 

3.  Municipal  Corporations  ^»4S8.  480(^ — 
Public   Iuprovehents  —  Assessubnt  or 
Benefits— Waiver  op  Objections. 
Under  the  Denver  charter  property  owners 
who  had  ample  time  after  lawful  notice  to  pre- 
sent their  complaints  and  objections  respecting 
assessments  for  a  public  improvement  to  the 
proper  board,  but  failed  and  refused  to  do  so, 
could  not  question  any  of  the  acts  of  the  munic- 
ipality in  the  premises. 

En  Banc.  Error  to  District  Court,  City 
and  County  of  Denver;  John  H.  Denison, 

Judge. 

Actitm  by  Henry  Eamcomb  and  others 
against  the  City  and  County  of  Denver  and 
others.  Judgment  for  defendants  on  demur- 
rer, and  plaintiffs  bring  error.  Affirmed. 

Omar  B.  Garwood,  Bert  Martin,  T.  J. 
O'Donnell.  J.  W.  Graham,  and  Canton  O'Don- 
nell,  all  of  Denver,  for  plaintiffs  In  CTror. 
James  A.  Marsh,  City  and  County  Atty.,  Hen- 
ry A.  Llndsley,  and  Walter  E.  Scbwed,  all  of 
Denver,  for  defendants  In  error. 

BAILEY,  J.  in  this  action  plaintiffs  in 
error  here,  plalntfffs  below,  for  themselves 
and  others  similarly  situated,  sought  to  have 
certain  assessments  against  their  properties 
declared  null  and  void,  and  the  City  and 
County  of  Denver  restrained  from  enforc- 
ing payment.  The  assessment  alleged  to  be 
unlawful  is  that  established  by  Ordinance 
No.  3,  Series  of  1913,  of  the  City  and  Comity 
of  Denver,  for  providing  parks  and  perk- 
ways  In  the  H^st  Denver  Park  District  The 
ordinance  sets  out  aa  done  all  tbe  acts  req- 
uisite to  be  done  before  the  ordinance  could 
be  legally  passed,  and  prima  facie  shows 
compliance  with  all  the  charter  provisions 
under  which  tbe  land  was  secured.  Tbe 
property  affected  by  the  ordinance  Is  that 
comprising  the  East  Denver  Park  District, 
the  purpose  being  to  provide  funds  for  what 
Is  known  as  the  "Civic  Center,"  within  such 
district 

Plaintiffs  contest  tbe  regularity  of  the  pre- 
liminary steps  leading  to  the  passage  of  tbe 
assessing  ordinance,  and  also  contend  that, 
due  process  of  law  Is  not  afforded  by  the 
hearing  provided  for  before  the  board  of  su- 
pervisors, sitting  as  a  board  of  equalization, 
since  its  action  is  not  final,  but  advisory  only. 

A  demurrer  to  the  complaint  was  sustain- 
ed and  judgment  of  dismissal  was  entered 
accordingly,  plaintiffs  having  elected  to  stand 
by  their  complaint  and  their  cause  as  there- 
by made. 

[1]  It  Is  urged  that  section  300  of  the 
Charter  of  the  City  and  County  of  Denver 
does  not  provide  due  process  of  law  for  tax- 
atlon  purposes.  The  section  Is  as  follows: 

"At  the  meeting  specified  in  said  notice,  or 
any  adjournment  thereof,  the  Board  of  Super- 
visors, sitting  as  a  board  of  equalization,  snail 
bear  and  determine  all  such  complaints  and  ob- 
jections and  may  recommend  to  the  Board  of 
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Public  Worka  any  modification  of  their  appor- 
tionments. The  Board  of  Public  Works  may 
chereupoQ  make  such  modificatioDs  or  changes 
as  to  them  may  seem  equitable  and  just,  or  ma^ 
confirm  the  first  apportionment,  and  shall  noti- 
fy the  coancil  of  their  final  de<cision ;  and  the 
council  shall  thereupon  by  ordinance  assess  the 
cost'Of  said  iDi))rovement  against  all  the  real  es- 
tate in  said  district  and  Sfiainat  such  persons, 
ni^j^iectlTely,  In  the  proportions  above  mention- 
It  Is  argued  that  as  tiie  board  of  CQual- 
tzatlon  thus  established  has  power  only  to 
suggest  or  recommend  alterations  In  the  as- 
sessments, Protestants  are  without  remedy. 
Tbis  is  Bet  up  as  a  auestlon  never  before 
suggested,  much  less  urged,  In  any  of  the  sev- 
eral cases  In  which  like  Charter  provisions 
baTe  been  construed,  providing  for  the  as- 
sessment and  collection  of  funds  for  public 
improvements. 

Section  300,  supra,  supersedes  section  31 
<Kt  the  Charter  of  1903,  which  makes  sim- 
ilar provi^ons  for  hearing  complaints,  ex- 
cept that  the  City  Council  is  designated  as 
the  equalization  board  to  recommend  chang- 
es In  assessments  to  the  board  of  public 
wortcs.  The  constitutionality  of  secti<m  31, 
was  questioned  in  City  of  Denver  r.  Lon- 
dcmer,  33  Colo.  104,  80  Pac.  117.  where  plain- 
tlfl^  contested  the  saffictoicy  of  the  petitions 
of  the  property  owners  of  a*  paving  district, 
the  legality  of  the  publication  of  the  ordi- 
nance creating  the  district,  the  sufficiency  of 
llie  published  notice  and  the  vaUdity  of  the 
law  creating  the  board  of  public  works.  It 
was  further  contended  that  due  process  of 
law  was  not  provided  by  the  Cbartra,  and 
that  certain  specific  tracts  of  land  were  not 
l>eneflted,  and  that  the  assessments  were  ar- 
MtnuT  and  excessive.  In  substance,  the 
same  questions  were  raised-  in  that  case  as 
are  before  us  in  this  one.  llils  court  upheld 
the  position  of  the  City,  and  while  the  Su- 
prone  Court  of  the  United  States  reversed 
that  decision.  It  did  so  wholly  upon  a  point 
which  in  no  way  affects  any  question  herein 
involved.  This  case  is  ruled,  therefore,  by 
that  case,  except  upon  the  point  upon  which 
it  was  reversed. 

In  discussing  the  Inquiry  whether  the  City 
Council,  as  a  board  of  equalization,  sitting 
for  the  purpose  of  hearing  complaints  and 
with  power  only  to  recommend  relief.  Is  a 
competent  and  constitutional  trlbuoal,  this 
court  in  City  of.  Denver  v.  Londoner,  supra, 
after  discussing  Brown  v.  City  of  Denver,  7 
Colo.  305,  3  Pac.  455,  said: 

Is  argued  that  because  the  judgment  of  the 
city  council  is  not  final,  but  its  action  is  sub- 
ject to  revision  by  the  board  of  public  works, 
that  therefore  it  is  not  a  competent  tribunal. 
The  word  'competent,'  as  employed  in  the 
Brown  Case,  does  not  convey  any  such  meaning, 
but,  rather,  that  the  tribunal  which  the  law  des- 
icnates  shall  be  suitable  and  legally  qualified  to 
let  It  does  not  necessarily  follow  that  the 
js^pnent  of  such  tribunal  must  be  final.  The 
lum  purposes  of  affording  an  owner  a  hearing 
opon  the  question  of  assessing  his  land  for 
qtedal  benefits,  are  to  give  falm  the  opportunity 
to  be  beard  upon  the  anantnm  of  the  tax  which 


may  be  assessed  upon  his  land,  as  well  as  Its 
validity.  If  this  bearing  is  afforded  at  some 
stage  of  the  proceedings,  he  Is  given  the  oppor- 
tunity to  be  neard  which  the  fundamental  law 
contemplates" — citing  Bauman  v.  Ross,  167  U. 
S.  548,  17  Sup.  Ct.  966,  42  L.  Ed.  270. 

Denver  v.  Kennedy,  33  Colo.  80,  80  Pac. 
122,  467,  and  Denver  v.  Dumars,  33  Colo.  94, 
80  Pac.  114,  were  decided  with  Denver  v. 
Londoner,  supra,  and  In  them  other  provi- 
sions relative  to  special  Improvement  taxes 
and  matters  pertaining  to  the  construction  of 
the  Charter  provisions  were  determined,  in 
favor  of  the  City.  The  Supreme  Court  of 
the  United  States,  in  passing  upon  the  con- 
stitutionality of  the  Charter  provisions.  In 
Londnnpr  v.  Denver,  210  U.  S.  373.  28  Sup. 
Ct  708,  62  L.  Ed.  1103.  decided  that  these 
provisions  were  soqnd  and  afforded  due  pro- 
cess of  law.  At  page  380  of  210  U.  S.,  at 
page  711  of  28  Sup.  Ct.  (52  lu  Ed.  1103),  that 
court  said: 

"The  ninth  assignment  questions  the  constitu- 
tionality of  that  part  of  the  law  which  author- 
izes the  assessment  of  benefits.  It  seems  desira- 
ble, for  the  proper  disposition  of  this  and  the 
next  assignment  to  state  the  construction 
which  the  Supreme  Court  gave  to  the  Charter. 
This  may  be  found  in  the  judgment  under  re- 
view and  two  cases  decided  with  it.  Denver 
V.  Kennedy, -33  Colo.  80  [80  Pac.  122,  467]; 
Denver  v.  Dumars.  33  Colo.  90  [80  Pac.  114]. 
From  these  cases  it  appears  tbat  the  lien  upon 
the  adjoining  land  arises  out  of  the  assessment : 
after  the  cost  of  the  work  and  the  provisional 
apportionment  is  certified  to  the  city  council, 
the  land  owners  affected  are  afforded  an  oppor- 
tunity to  be  heard  upon  the  validity  and  amount 
<rf  the  assessment  by  the  council  sitting  as  a 
board  of  equalization;  if  any  further  notice 
than  the  notice  to  file  complaints  and  objections 
is  required,  the  city  authorities  have  the  im- 
plied power  to  give  It;  the  hearing  must  be 
before  the  assessment  iB  made.  This  hearing 
provided  for  by  section  31  is  one  where  the 
board  of  equalization  'shall  hear  the  parties 
complaining  and  such  testimony  as  they  may 
offer  in  support  of  their  complaints  and  objec- 
tions as  would  be  competent  and  relevant*  (33 
Colo.  97  [80  Pac.  114]).  and  that  the  full  hear- 
ing before  the  board  of  equalization  excludes 
the  courts  from  entertaining  any  objections 
whicb  are  cognizable  by  this  board.  The  stat- 
ute itself,  therefore,  is  clear  of  all  constitu- 
tional faults." 

And  at  page  378  of  210  U.  S.,  at  page  711 
of  28  Sup.  Ct  (52  L.  Ed.  1103): 

"a%e  State  Supreme  Court  held  tibat  the  de- 
termination of  the  city  council  was  conclusive 
tbat  a  proper  petition  was  filed,  and  that  deci- 
sion must  be  accepted  by  us  as  the  law  of  the 
State.  The  only  quesUon  for  tbis  court  Is 
whether  the  charter  provision  authorizing  such 
a  finding,  without  notice  to  the  landowners, 
denies  to  them  due  process  of  law.  We  think 
it  does  not" 

And  further,  at  page  380  of  210  U.  S.,  at 
page  712  of  28  Sup.  Ct  (52  U  Ed.  1103): 

"The  fifth  assignment,  though  general,  vague 
and  obscure,  fairly  raises,  we  thmk,  the  ques- 
tion whether  the  assessment  was  made  without 
notice  and  opportunity  for  hearing  to  those  af- 
fected by  it,  tnercby  denying  to  them  due  pro- 
cess of  law.  The  trial  court  found  as  a  fact 
that  no  opportunity  for  hearing  was  afforded, 
and  the  Supreme  Court  did  not  disturb  this 
finding.  •  «  •  Those  interested,  therefore, 
were  informed  that  if  they  reduced  their  com- 
plaints and  objections  to  writing,  and  filed  them 
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within  thirty  days,  those  complaints  and  ob- 
jections wonid  be  heard,  and  would  be  beard  be- 
fore any  assessment  was  made.  The  notice  giv- 
en in  this  casp,  nithotifch  followini;  the  words  of 
the  statute,  did  not  fix  the  time  for  hearing, 
and  apparently  there  were  no  stated  sitting  of 
the  council  acting  as  a  board  of  equalization. 
But  the  notice  purported  only  to  fix  the  time 
for  filing  the  complaints  and  objections,  and  to 
inform  those  who  should  file  them  that  they 
would  be  heard  before  action.  The  statute  ex- 
pressly required  no  other  notice,  but  it  was  sus- 
tained in  the  court  below  on  the  authority  of 
Paulsen  v.  Portland.  149  U.  S.  30  [13  Sup.  Ct 
750.  37  Im  Ed.  637],  because  there  was  an  im- 
plied power  in  the  dty  council  to  pive  notice  of 
the  time  for  bearing.  We  think  that  the  court 
rightly  conceived  toe  meaning  of  that  case  and 
that  the  statute  could  be  sustained  only  upon 
the  theory  drawn  from  it." 

In  Londoner  v.  City  &  County  of  Denver, 
63  Colo.  15,  119  Pac.  156,  the  allegations  of 
the  complaint  are  substantially  the  same  as 
In  tbls  case.  The  Londoner  suit  waa  brought 
on  behalf  of  the  plaintiff  and  all  others  sim- 
ilarly situated  in  the  East  Denver  Park  Dis- 
trict. It  was  alleged,  as  here,  that  the  rules 
for  apportioning  the  tieneflts  were  unreason- 
able and  unjust;  that  there  were  irregular- 
ities, inconsistencies,  conspiracy  and  fraud  in 
the  preliminaries  relating  to  the  notices, 
protests,  remonstrances,  and  the' permission 
given  to  some  protestants  to  withdraw  their 
objecttons.  The  question  of  the  power  of  the 
City  to  acquire  land  except  by  bond  issue 
regularly  approved  by  the  electors,  and 
whether  the  Charter  provisions  provided  due 
process  of  law,  were  also  at  issue.  In  that 
suit,  as  here,  the  cause  was  dismissed  on  de- 
murrer. In  disposing  of  the  alleged  lack  of 
power  in  the  municipality  to  acquire  lands  as 
provided  in  the  Charter,  tbls  court,  on  page 
24  of  62  Colo.,  on  page  160  of  110  Pac,  after 
citing  Hamilton  on  the  Law  of  Special  As- 
sessments, sections  256,  257,  and  sections 
307, 366  and  367  of  Page  &  Jones  on  Taxation 
by  Assessments,  said: 

"We,  therefore,  conclude  that  the  people  of 
the  City  and  County  of  Denver,  when  making  a 
charter  for  the  municipality,  had  the  power  to 
write  therein  provisions  for  the  purchase  of 
lands,  or  for  the  exercise  of  the  power  of  emi- 
nent domain  in  acquiring  lands  for  parks  and 
park-ways,  and  the  payment  therefor,  in  whole 
or  in  part,  by  collections  arising  from  assess- 
mente  made  upon  the  property  within  the  dis- 
tricts specially  benefited  by  the  improvements, 
and  that  the  charter  provisions  in  that  respect 
are  constitutional. 

The  charter  provisions  authorize  the  board 
of  park  conmiissionerB  to  initiate  the  public 
improvements  in  question,  and  to  finally  deter- 
mine whether  the  lands  necessary  therefor  shall 
be  acquired,  subject,  however,  to  the  will  of 
the  owners  of  a  certain  percentage  in  area  of 
the  real  estate  to  be  assessed  for  the  cost  there- 
of, to  annul  that  authority  by  expressing  their 
disapproval  of  the  proposed  improvements  with- 
in a  designated  time."^ 

In  reviewing  the  charter  provisions  rela- 
tive to  the  acquirement  of  land  for  parks 
and  parkways,  the  court,  at  page  20  of  52 
Colo.,  at  page  161  of  119  Pac,  said: 

"The  charter  provisions,  by  necessary  implica- 
tion, provide  for  two  adjudications  of  the  facts 
as  to  the  sufficiency  of  the  notice  given  and  the 


remonstrances  filed.  One,  a  direct  hearing  be- 
fore the  board  of  park  commissioners.  ♦  ♦  • 
The  other,  in  the  nature  of  a  review  of  that 
hearing  by  the  city  council.  •  •  •  It  would 
seem  that  the  action  of  the  board  of  park  com- 
missioners, in  finally  determining  that  said  land 
shall  be  acquired  for  said  purpose,;  would,  if  it 
were  not  for  other  provisions  of  the  charter,  be 
a  conclusive  determination  that  the  property 
owners  assented  to  the  improvement.  But,  be 
that  as  it  ma^,  as  the  charter  expressly  declares 
that  the  finding  of  the  council  by  ordinance  as 
to  such  facts  'shall  be  conclusive  In  ever^  court 
or  other  tribunal,'  the  duty  to  determine,  as 
well  as  the  conclusive  effect  of  tiie  determination 
of  the  ci^  council,  is  fixed  bernid  doubt.  Free- 
man on  Judgments,  sections  622,  523  and  £24." 

Plaintiffs  in  the  case  above  dted  asked  for 
an  injunction  restraining  the  city  council 
from  passing  the  assessing  ordinance.  Prior 
to  the  determination  of  the  suit  on  writ  of 
error  the  ordinance  was  passed  by  the  coun- 
cil. Upon  this  phase  of  the  case  this  court, 
at  page  36  of  Ocdo.,  at  page  163  of  119  Pac, 
held: 

*^e  tdtw  council,  in  the  exercise  of  the  power 
vested  in  it  by  the  Charter,  and  unrestrained 
by  any  [existing]  authority  duly  enacted  an  ordi- 
nance, declaring  the  existence  of  the  essential 
facts.  This  ordinance  has  the  effect  of  a  stat- 
ute ;  and  the  mandate  of  the  people  of  the  mu- 
nicipality, expressed  through  their  charter,  is* 
that  such  findings  shall  be  conclusive  upon 
every  court  or  other  tribunal.  •  •  ♦  Upon 
these  circumstances,  we  certainly  do  not  have 
the  power  to  nullify  the  Iwislative  mandate, 
that  the  finding  of  the  conned  shall  be  coadu- 
uve  upon  every  court  or  otiier  tribunal,  and  de- 
clare it  is  not  conclusive  Upon  us." 

Fraud  was  diarged  as  to  the  prellmiaary 
proceedings  of  the  park  board,  in  practical- 
ly the  same  terms  as  in  the  case  at  bar.  As 
to  this,  the  court,  at  page  40  of  52  Colo.,  at 
page  164  of  119  Pac,  held: 

**We  are  fully  persuaded  that  upon  the  record 
as  here  praentea.-a  court  of  equity  can  grant 
no  relief  to  plaintiff  in  error.** 

In  the  case  at  bar,  tiie  contention  of  plain- 
tiffs in  error  that  the  constitutional  ques- 
tions attempted  to  be  raised  are  new,  and 
afford  valid  ground  tor  annulling  all  the  pro- 
ceedings of  the  city  in  the  matter,  is  without 
foundatloui  This  question  was  •settled  Id 
Londoner  v.  Denver,  210  U.  S.,  as  shown  by 
the  quotation  herein  from  page  380  of  that 
opinion,  28  Sup.  Ct.  708,  62  X*  Ed.  1103.  As 
matter  of  fact,  every  contention  made  by 
plaintiffs  in  error  Is  determined  adversely  to 
them  by  the  rule  of  stare  dedtds,  upon  the 
authorities  herein  referred  to,  from  which 
extracts  are  made. 

[2]  The  constitutionality  of  the  provisions 
of  the  Charter  as  to  hearing  of  complaints 
by  the  board  of  supervisors  is  not  only  set- 
.t)ed  by  the  rule  of  stare  decisis,  but  Is  also 
res  judicata,  for  In  Londoner  v.  Denver,  52 
Colo.  15,  119  Pac.  156,  plaintiff  brought  suit 
upon  behalf  of  himself  and  all  others  sim- 
ilarly situated  in  the  East  Denver  Park  Dis- 
trict. Plaintiffs  In  error  here  were,  and  are, . 
similarly  situated,  and  they  not  only  could 
have  participated  therein,  but  should  have 
doue  80,  and  for  this  reason  the  Judgment  in 
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that  case  Is  blDdlng  on  them.  Freeman  on 
Judgments  (4th  Ed.)  178;  2  Van  Fleet's 
Former  Adjudication,  569,  570 ;  Clarfe  v.  Wolf 
et  aL,  29  Iowa,  197,  207;  State  ex  rel.  Brown 
r.  C.  &  I*  R.  R.  Co.,  13  8.  C.  290;  Lyman 
et  at  V.  Farifl  et  al.,  63  Iowa,  498,  5  N.  W. 
621;  Harmon  r.  Anditor,  etc.,  123  111.  123, 
13  N.  B.  161,  163,  5  Am.  St  Rep.  502 ;  Can- 
non T.  Nelson,  83  Iowa,  242,  48  N.  W.  1083 ; 
Asfaton  T.  City  of  Rochester.  133  N.  Y.  187, 
80  N.  E.  334.  28  Am.  St  Rep.  019,  023;  23 
Cyc:  1269. 

[31  It  is  admitted  that  plaintiffs  in  error 
bad  ample  time  after  lawful  notice  given  to 
present  their  complaints  and  objections  to 
the  pn^r  board,  but  failed  and  refused  to 
do  so.  Under  the  authorities  they  cannot 
now  be  heard  to  question  any  of  the  acts  of 
the  City  and  County  of  Denver  In  the  prem- 
ises: Fox  r.  Upe,  14  Oolo.  App.  2S9,  S9  Pac. 
8S0;  Pipe  r.  Smith,  5  Colo.  146;  Walker  v. 
Pogue,  2  Colo.  App.  1^,  29  Pac.  1017.  The 
judgnvent  of  tlie  lower  court  should  be  af- 
flimed,  and  It  Is  so  ordered. 

TELIMR  and  HILIj^  JJ.,  agree  with  the 
eondnsion.  SOOTT,  J.,  not  partldpatlDg. 


(64  Colo.  1«4) 

GI^ARKD      PEOPLE.   <No.  8868.) 

(Supreme  Court  of  Ccdorado.    Jan.  7.  1918. 
Rehearing  Dmied  Mardb  4.  191&) 

1.  Faiae  Pbetenses  49^(19— WnoHT  AlVO 
SUFFICIENCT  or  ETIDKNCB  —  BELXAHOB  ON 

Pbbtensbb. 
On  a  trial  (or  obtaining  money  from  a  pur- 
chaser of  stock  by  false  pretenses,  evidence  held 
sufficient  to  warrant  a  finding  tbat  the  prosecut- 
ing witness  relied  and  acted  upon  the  uise  p;re- 
tenaes,  though  he  testified  on  cross-ezamination 
tbat  he  did  not  know'that  be  turned  over  in  his 
mind,  at  the  time  of  the  sale,  any  specific  state- 
ment previously  made  to  him.  except,  perhaps, 
in  a  subconsdooB  manner. 

2.  Faiab  PBffrEnsKs  (g=»9— Eleuents  or  Or- 

lENSE — R£I.IANCE  ON  PbETENBES. 

One  may  rely  upon  false  pretenses  previ* 
onsly  made  to  tiim  and  act  on.  and,  because  of, 
socb  pretenses  without  consciously  reflecting 
upon  tbem,  provided  the  Impressions  theretofore 
created  by  such  representations  atlU  remain  in 
his  mind. 

8.  False  Pbeisnsbs  i|  "1  Uli  ■hiihiu  op  Or- 
RNSEB— Adoption  ov  FajlBk  Pbbtbnsbs. 
If  defendant  made  false  pretenses  to  B. 
irithout  intending  B.  to  act  thereon  in  purchas- 
ing stock,  but  afterwards  sold  to  B.  the  stock 
wi^  the  intent  and  design  tbat  B.  should  rely 
opon  and  be  influenced  to  buy  the  stock  and 
nuike  payment  therefor,  because  of  ttie  former 
false  pretenses,  whether  consciously  or  subccm- 
•ciODsly  so  induced  on  the  part  of  B.,  the  former 
pretense  was  by  adt^iCion  renewed  In  making 
tbedeaL 

i.  Faue  Pbbtxnsks  ^=952— 'InersuonoNS— 
Belianoe  on  Pbetenbe. 
On  a  trial  for  false  pretense  the  court  charg- 
ed tbat,  if  defendant  falsely  made  allied  pre- 
tenses without  at  the  time  intending  B.  to  act 
tlitteon  in  purchasing  stock,  but  afterwards  sold 
ttoek  to  B.  with  intent  and  design  that  B. 
shoDld  rdy  thereim  and  be  thereby  influenced 
to  boy  tb»  stock.  *Vhetlier  consciouily  «  mb- 
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consciously  so  Induced  on  the  part  of  B.,"  then 
the  jury  should  treat  the  former  pretense  as  by 
adoption  renewed  upon  such  deal  by  defendant. 
Held,  that  this  instruction  was  justified,  though 
not  required,  by  B.'8  testimony  that  he  believed 
the  representations  previously  made  by  defend- 
ant and  acted  on  them,  and  would  not  have 
paid  for  the  stock  if  he  had  not  believed  them, 
but  tbat  be  did  not  know  that  be  turned  over  in 
his  mind  any  specific  statement  at  the  time  of 
the  purchase  except,  iierhaps,  in  a  snbconsdons 
manner. 

6.  Cbiuznal  Law  «=»^(4)— iHSTBUcnoNih- 
CuBE  of  Ebbob  bt  Otheb  Instbuctions. 
ThQ  instruction  was  not  misleading  on  ac- 
count of  its  reference  to  the  subconscious  mind 
or  its  use  of  the  phrase  "consciously  or  subcon- 
sciously" when  considered  in  connection  with 
other  instructions  in  which  the  jury  were  told 
that  it  must  be  shown  that  B.  parted  with  his 
money,  and  the  defendant  recdved  it  by  means 
of  false  pretenses,  and  that  in  order  for  a  pre- 
tense to  be  an  inducing  cause  of  the  payment  of 
money  it  was  necessary  that  the  money  would 
not  have  been  paid  if  the  pretense  had  not  been 
made  and  had  not  been  believed  and  relied  upon. 

6.  False  Psetenses  ^=»4— Gleuents  of  Of- 
fense. 

Under  the  statute  providing  that,  if  any  per- 
son shall  knowingly  and  designedly  by  false  pre- 
tenses obtain  from  another  any  money  or  other 
property  with  Intent  to  cheat  or  defraud  such 
person,  be  shall  t>e  guilty  oi  obtaining  property 
by  false  pretenses,  Ute  gist  of  the  offense  is  the 
obtaining  of  the  money  by  means  of  false  pre- 
tenses with  intent  to  cheat  or  defraud. 

[Ed.  Note.— For  other  ^definltumcL  see  Words 
and  Phrases,  First  and  Second  Series,  False 
Pretense.] 

7.  False  FsBTENBSa  «=»5— ELXMEnrs  of  Of< 
raNSE— Intent. 

It  is  not  necessary  that  the  intent  to  de- 
fraud should  exist  at  the  time  of  making  false 
pretenses  if  accused*  designs  or  intends,  at  the 
time  of  obtaining  the  m<mey.  to  take  advantage 
of  the  previously  made  folse  pretmseB. 

8.  False  Pbetenses  «=>4— Eleuents  or  Of- 
fense. 

Where  defendant  repeatedly  talked  with  B, 
'  concerning  the  nature  or  the  business  of  a  medi- 
cal corporation,  the  success  of  its  treatment, 
and  the  financial  success  of  its  business,  and 
after  B.  bad  bec<HDe  impressed  with  a  belief 
in  the  truth  of  such  statements,  and  while  he 
was  still  deceived  thereby,  defendant  sold  him 
stock  without  retracting  or  changing  the  pre- 
tenses or  statements  theretofore  made,  this  was 
an  implied  representation  that  the  facts  atil) 
existed  as  theretofore  stated,  and  was  equivalent 
to  a  reiteration  and  renewal  of  the  pretenses 
previously  made. 

9.  False  Pbbtinses  «s»S2— iNSTBtnmoNs— 
Reliance  on  Pbktense. 

Where  the  evidence  showed  such  facta,  an 
instruction  tbat  it  was  not  requisite  that  the 
person  charged  should  have  intended  and  de- 
signed, by  the  pretense  at  the  time  of  making 
it,  to  obtain  money  from  tbe  person  from  whom 
it  was  afterwards  obtained  by  reason  thereof, 
provided  that  upon  the  occasion  of  obtaining 
the  money  he  designed  or  intended  to  take  aif 
vantage  of  tbe  previously  made  and  manifest- 
ed  false  prHense  knowing  tbat  it  was  adapted 
or  likely  to  induce  the  other  to  part  with  the 
money  and  failing  to  make  known  the  truth  in 
relation  to  such  pretenses,  was  applicable  to 
tbe  evidence. 

10.  Cbiminal  Law  ^785(16>— iNBTBUonoNS 
— Cbedibility  of  Witnesses. 

An  instruction  tbat.  If  tbe  jury  believed  from 
the  evidence  that  a  witness  had  knowin^y,  will- 
fully,  and  corruptly  testified  lalsdy  to  any  ma- 
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terial  fact,  they  should  disregard  snch  false  tes- 
timony and  snould  give  any  other  teatinKHiy 
of  the  witness  such  weight  or  no  weight  accord- 
ing aa  they  deemed  it  credible  in  view  of  all  of 
the  evidence,  and  particularly  of  any  credible 
eridence  tending  to  corroborate  it,  was  not  er^ 
roneouB,  as  it  did  not  tell  the  jury  to  disregard 
the  testiinony  of  the  witness  other  than  that 
which  they  believed  to  be  false,  but  only  to  give 
it  the  consideration  due  it  in  view  ot  the  evi- 
dence,  particularly  that  of  a  corroborating  na* 
tnre. 

11.  Falbe  Pbetenses  ®=>&— Elements  or  Or- 

FENSB — CbEDULITT  OF  VICTIM. 

To  constitute  a  "false  pretense"  the  pre- 
tense need  not  be  such  as  will  impose  upon  a 
person  of  ordinary  prudence  or  such  as  cannot 
be  guarded  against,  but  by  caution  or  common 
prudence,  and  any  pretense  which  deceives  the 
person  designed  to  be  deceived  ia  sufficient 
though  it  would  not  deceive  a  person  of  ordi- 
nary prudence  or  would  not  deceive  some  other 
person  under  the  like  circumstances. 

12.  Criminal  Law  ®:»827— Reqcests  fob  Iic- 
stbocti0n»— modifxiho  instbuctiors. 

On  a  trial  for  false  pretenses,  the  eonrt 
chai|;ed  that  to  constitute  a  false  pretense  the 
pretense  need  not  be  such  as  would  impose  upon 
a  person  of  ordinary  prudence  or  such  as  could 
not  be  guarded  against  but  by  caution  or  ccm- 
mon  prudence,  and  that  any  pretense  which  de- 
ceived the  person  designed  to  be  deceived  was 
suflBdent,  though  it  would  not  deceive  a  person 
of  ordinary  prudence  or  sc»ne  other  person  un- 
der the  like  circumstances.  Betd,  that  a  request 
to  modify  this  Instruction  by  submitting  the 
rule  that  in  determining  whether  the  representa- 
tions complained  of  were  calculated  to  deceive 
the  prosecuting  witness,  the  jury  should  take  his 
intelligence  and  ability  into  consideration  was 

{iropeny  refused,  as  this  would  not  modify  the 
nstruction  given,  but  would  merely  have  added 
a  further  proposition  of  law  not  inconsistent 
with  anything  contained  In  the  instruction  given. 

13.  Cbiminal  Law  «s»1038(3)— App.bai<— Rbs- 
BBVATiON  or  Gbounds  or  Betiew  — In- 
STBUcnoKS— Necesbitt  or  Requests. 

On  a  trial  for  false  pretenses  the  failure  to 
charge  that,  in  determiniDg  whether  the  repre- 
sentations were  calculated  to  deceive  the  prose- 
cuting witness,  the  jury  should  connder  his  in- 
teUigence  and  ability,  afforded  no  ground  for 
reversal  where  no  proper  instruction  covering 
the  omitted  point  was  requested  and  refused. 

Eii  Banc.  Error  to  District  Court,  Weld 
CoQDty;  Robt.  G.  Strong,  Judge. 

H.  J.  Clarke  was  convicted  of  obtaining 
money  by  false  pretenses,  and  he  brings  er- 
ror. Affirmed. 

Bdmnnd  J.  Cbordiill,  of  Denver,  for  plain- 
Uff  In  error.  Fred  Farrar,  Atty.  Gen.,  Wen- 
dell Stephens,  Asst  Atty.  Gen.,  Leslie  E. 
Hnbbard,  Atty.  Geo.,  and  John  L.  Schwei- 
gert,  Asst.  Atty.  Gen.,  for  the  People. 

ALLEN,  J.  The  plaintiff  In  error,  tterein- 
af ter  also  referred  to  as  the  defendant,  was 
convicted  of  obtalidng  money  by, false  pre- 
tenses, and  brings  error. 

The  evidence  on  the  part  of  tbe  prosecup 
tion  shows  that  one  O.  P.  Broman,  tbe  pros- 
ecuting witness,  had  several  conversatloiu 
with  tbe  d^endant  durii^  OctObO',  1813.  In 
those  conversations  the  def^dant  represoit- 
ed  to  Broman  ttaat  the  Clarke  Medical  Com- 
pany had  at  that  time  in  operation  two  In- 


stitutions for  the  treatment  of  persons  af- 
flicted witb  either  tbe  liquor  or  tbe  morphine 
haUt;  that  one  of  snch  institutions  was 
located  at  Denver  and  the  other  at  Trinidad ; 
that  the  one  at  Trinidad  took  care  of  the 
miners  there  and  was  a  paying  institution 
because  a  good  many  miners  addicted  to 
strong  drink  were  willing  to  pay  the  fee; 
and  that  the  institution  at  Denver  was  well 
equipped,  had  16  beds,  besides  a  county  ward 
where  county  patiepts,  avera^g  about  12 
a  year,  were  accommodated.  The  evidence 
further  shows  that  in  those  conversations  the 
defendant  represented  that  tbe  company 
earned  In  the  business  between  240  and  260 
per  cent  dtrldends  on  Its  capital  stock,  and 
that  It  bad  $6,000  In  the  bank.  It  was  also 
represented  by  the  defendant  that  there  was 
never  any  difficulty  In  having  the  allied 
Denver  institution  filled  with  Inmates,  and 
that  the  average  fee  in  each  case  was  $lTo, 
and  that  tbe  county  of  Denver  paid  $100  for 
the  treatment  of  each  county  patient. 

The  defendant  denied  that  he  made  such 
representations.  It  appears  to  be  conceded 
that  the  statements  or  pretenses,  If  made, 
were  false.  The  defendant  was  a  director  in 
the  Clarke  Medical  Company,  and  a  major- 
ity of  the  shares  in  the  company  was  held 
by  his  wife.  After  these  conversations  be- 
tween Broman  and  tbe  defendant  took  place, 
and  during  the  same  month,  tbe  defendant 
came  into  Broman's  office,  and,  as  Broman 
testified,  "pulled  out  these  stock  certificates." 
It  appears  that  on  that  occasion  the  de- 
fendant transferred  to  Broman  1,000  shares 
of  stock  In  the  company,  and  received  from 
Broman  a  check  for  $200  at  that  time  and  a 
check  for  $800  at  a  later  date. 

t1]  The  first  contention  of  tbe  plaintiff  in 
error  is  that  tbe  trial  court  erred  In  refus- 
ing to  direct  a  verdict  of  acqulttaL  It  is 
claimed  that  the  evidence  falls  to  show  that 
Broman  relied  upon  the  representations  or 
that  they  constituted  tbe  Initial  cause  of  his 
paying  the  defendant  the  money  as  charged. 

Broman  testified  on  direct  examination 
that  he  believed  the  representations  that  the 
defendant  made;  that  he  acted  upon  them; 
and  that,  if  he  had  not  believed  them,  he 
would  not  have  paid  $1,000  for  the  stock. 
This  witness  further  testified  that  be  secured 
the  stock  as  a  result  of  the  defendant's  rep- 
resentations, and  that  on  account  of  Bu(di 
statements  be  gave  defendant  tbe  two  cbecka 
of  $i,ooa 

The  plaintiff  in  error,  defendant  below,  In- 
dsta  that  this  testimony  of  Broman  must  be 
qualified  by  what  the  witness  said  <m  cross- 
examination,  and  that  bis  testimony  on  such 
cro»«zainlnatlon  materially,  il  not  alto- 
gether destroyed  tbe  apecl&c  statements 
above  mentioned  made  In  the  direct  exami- 
nation. 

We  do  not  take  this  view  of  Broman's  tes- 
timony.   He  testified  on  cross-examlnati(m 
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that  he  did  not  give  tbe  matter  any  serious 
thought  at  tbe  time  be  took  the  stock,  and 
that  the  stock  transaction  "came  at  the  psy- 
chological moment"  The  witness  also  said, 
"I  accepted  the  papers  because  they  made 
out  the  papers  to  me,  or  because  of  Oie  Im- 
pression received  regarding  tbe  business  In 
tlie  past."  In  answer  to  the  question,  "Did 
you  turn  over  In  your  mind  any  specific  state- 
meut  you  bad  heard  whether  from  Clarke 
[tbe  defendant]  or  any  one  else?"  the  wit- 
ness said,  "No;  I  don't  know  that  I  did,  ex- 
cept in  a  subconscious  manner,  perhaps." 

IJ]  This  evidence  did  not  contradict  nor 
was  It  Inconsistent  with,  the  testimony  giv- 
en In  dilef.  One  may  rely  upon  statements 
profTtously  made  to  him,  and  act  on  and  be- 
cause of  the  same,  without  consciously  re- 
flecting upon  those  statements,  provided  tbe 
Impresstons  theretofore  created  by  such  rep- 
resentations still  remain  on  his  mind. 

The  evidence  was  sufficient  to  warrant  the 
jury  in  finding  that  tbe  prosecuting  witness 
relied  and  acted  upon  tbe  false  pretenses, 
lu  tbe  case  of  State  t.  Thatcher,  36  N.  J. 
Law,  445,  tbe  prosecntor  did  not  expressly 
testify  that  he  was  Induced  to  act  because  ct 
the  false  pretenses,  but  the  court  said: 

**It  is  sufficient  If  the  jury  are  satisfied  that 
the  unlawful  purpose  would  not  have  been  ef- 
fected without  tbe  influence  of  the  false  pre- 
tense, added  to  any  other  tircumstance  wnich 
might  have  contributed  to  control  tbe  will  of  tbe 
injured  party." 

There  was  no  error  In  refusing  to  direct 
a  Ttt^ct  ot  acquittal  upon  tbe  ground  men- 
tioned. 

[3,4]  The  plaintlg  In  error  farther  con- 
tends that  the  trial  court  erred  in  including 
In  the  Instruction  numbered  7  the  expression 
"whether  ctmBdonsly  so  Induced  on  tbe  part 
of  Broman."  Tbe  context  of  this  expression, 
or  tbe  portlcm  of  tbe  Instruction  containing 
the  same,  reads  as  follows: 

"And  in  this  ease.  If  you  find  from  the  evi- 
dence beyond  a  reasonable  doubt  that  tbe  de- 
fendant falsely  made,  m  substance,  any  of  the 
alleged  pretenses  without  at  the  time  intending 
Broman  to  act  thereon  in  purchasing  tbe  stock 
of  the  company,  but  afterwards  sold  to  Bromaa 
the  stock  with  intent  and  desigo  that  Broman 
should  rely  upon  and  be  influenced  to  buy  such 
stock  and  make  payment  therefor  because  of  the 
f<wmer  false  pretense,  or  false  pretenses,  wheth- 
er consciously  or  sutxxmsciously  so  induced  on 
tbe  part  of  Broman,  you  should  in  such  case 
treat  sach  former  pretense  as  though  by  adop- 
tion renewed  upon  sodi  dealing  by  the  defendant 
on  trial." 

-  The  expression  contained  in  the  instruc- 
tion, and  objected  to  In  this  connection,  was 
evidently  Intended  to  be  adapted  to  the  the- 
ory that  a  person  may  he  induced  to  act  upon 
statements  previously  made  to  him  without 
at  the  time  of  acting  thinking  about  any  of 
the  statements.  Such  theory  is  correct  be- 
cause Impressions  are  formed  and  a  belief 
may  be  created  at  the  time  when  the  repre- 
•entattons  are  made,  and  a  party  may  act 
opoD  and  because  of  the  statements  and  pre- 
tenaes  without  consdonsly  reflecting  upon 


them  or  even  upon  the  belief  jvhich  they  cre- 
ated. In  such  case  it  may  be  said  that  a 
person  Is  acting  "subconsciously"  In  reliance 
upon  the  truth  of  tbe  statements  previously 
made  to  him  because  of  tbe  impressions  cre- 
ated on  his  mind  by  such  statements.  The 
testimony  In  this  case  justified,  though  not 
required,  some  instruction  based  on  this  the- 
ory. 

[6]  Tbe  Instruction  given  Is  not  erroneous. 
When  considered  nlong  with  other  Instruc 
tions.  It  is  not  misleading  on  account  of  Its 
reference  to  the  subconscious  mind  or  its  use 
of  the  phrase  "consciously  or  subconscious- 
ly." In  other  Instructions  the  jury  were  told 
that  it  must  be  shown  that  Broman  parted 
with  his  money  and  the  defendant  received 
It  by  means  of  the  false  pretenses,  and  that. 
In  order  for  a  pretense  to  be  an  indncdng 
cause  of  the  paying  of  money,  it  Is  necessa- 
ry that  It  be  shown  that  the  money  would 
not  have  been  paid  If  such  pretense  had  not 
been  made  and  bad  not  been  believed  and  re- 
lied upon.  The  Jury  were  told  that  all-  in- 
structions must  be  taken,  considered,  and 
read  together.  There  was  no  prejudicial 
error  In  the  giving  of  instruction  7,  when 
viewed  with  reference  to  the  objection  now 
made  to  it 

The  plalnUtf  in  error  also  complains  of  In- 
struction numbered  7  upon  the  ground  that  it 
"fails  to  state  tbe  law  with  reference  to  the 
intent  on  tbe  part  of  the  accused  persons"  in 
cases  of  this  kind.  Tbe  instruction,  among 
other  things,  states: 

"Nor  is  it  requisite  that  the  person  charged 
*  *  *  should  nave  intended  and  designed  by 
such  pretense  at  the  time  of  making  •  •  « 
the  same  to  obtain  the  money  •  «  •  from 
the  person  from  whom  it  is  afterward  obtained 
by  reason  thereof,  provided  that  the  i)erson  bo 
making  *  •  •  such  pretense  upon  the  sub- 
sequent occasion  of  obtaining  the  money  *  *  * 
from  the  person  to  whom  it  had  ao  before  been 
made,  «  *  •  designed  or  intended  at  the  time 
of  the  obtaining  of  the  money  *  *  *  to  take 
advantage  of  tbe  previously  made  and  manifest- 
ed false  pretense,  knowing  that  the  same  was 
adapted  or  likely  to  indace  the  other  to  part 
with  the  mon^,  *  •  •  and  failing  to  make 
known  the  truth  In  relation  to  such  pretenses. 
«  •  ••' 

[6,  7]  The  statute  defining  the  offense  of 
obtaining  t)roperty  by  false  pretenses  pro- 
vides that,  it  any  person  shall  knowingly  and 
designedly  by  false  pretenses  obtain  from  an- 
other person  any  money  or  other  property 
with  Intent  to  cheat  or  defraud  such  person 
of  the  same,  he  shall  be  guilty  of  the  offense. 
There  is  no  doubt  that  It  is  the  obtaining  of 
the  money  by  means  of  false  pretenses,  with 
intent  to  cheat  or  defrand  tbe  person  from 
whom  It  is  obtained,  that  constitutes  the  gist 
of  the  offense.  Shemwell  v.  People,  (r2  Cola 
— ;  161  Pa&  157,  161.  The  Intent  to  de- 
frand must  exist  at  tbe  time  when  the  pn^ 
erty  is  obtained.  19  Cyc  416.  The  instruc- 
tion given  is  In  accord  with  this  rule,  but  the 
instruction  Is  complained  of  because  it  as- 
sumes that  the  Intent  to  defraud  need  not 
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1st  *'at  the  time  of  making"  tte  f&lse  pre- 
tenses. That,  however,  does  not  render  the 
Instruction  defective. 

"The  false  pretense  need  not  orifiQally  have 
been  made  for  the  purpoae  of  defrauding,  how- 
ever. If  it  is  reiterated  for  that  purpose,  it 
ia  sufficient  Reg.  v.  HamiltoUt  1  Cox,  O.  O. 
244."   10  Oyc.  416.  note  65. 

The  instmctlon  complies  with  this  last- 
menUoned  rule,  since  It  requires  that  the 
prosecutloii  show  that  the  accused  "designed 
or  Intended  at  the  time  of  obtaining  of  the 
mmey  to  take  advantage  of  the  previously 
made  and  manifested  folse  pretense." 

[I,  I]  The  testimony  shows  that  during  Oc- 
tober, 1013,  the  complaining  witness  talked 
with  the  defoidant  almost  every  day  for 
many  days,  "and  almost  Invariably  the  con- 
versation led  to  the  nature  of  the  business 
engaged  In,  the  success  of  the  treatment,  tbe 
flnwT'Ciw]  success  of  the  business;  ttie  con- 
versation would  lead  up  to  that  one  thing." 
Apparently  after  Broman  became  impressed 
with  a  belief  In  the  truth  of  the  defendant's 
r^resentatlons.  tfnd  while  still  being  deceiv- 
ed thereby,  the  defiendant  came  to  bis  office 
and  "pulled  out  the  stock  certificates."  It 
was  thai  that  the  stock  was  transferred  and 
the  def^dant  obtained  the  money.  Neither 
at  that  time  nor  at  any  other  time  did  the 
defendant  retract  or  change  the  pretenses  or 
statements  theretofore  made  by  him,  but  al- 
lowed them  to  remain  within  the  knowledge 
of  Broman  as  they  were  originally  stated. 
We  deem  such  conduct  on  the  part  of  the  de- 
fendant to  be  an  Implied  representation  that 
the  facts  still  existed  as  theretofore  stated, 
and  equivalent  to  a  reiteration  or  renewal  of 
the  pretenses  previously  made.  The  Instruc- 
tion given  was  applicable  to  the  evidence,  and 
was  not  erroneous. 

[1 0]  The  fourth  assignment  of  error  relates 
to  the  giving  of  Instruction  numbered  10,  and 
the  fifth  assignment  of  error  is  predicated 
upon  the  following  portion  of  instruction  10: 

"If  you  believe  from  the  evidence  that  a  wit- 
ness has  knowingly,  willfully,  and  corruptly  tes- 
tified falsely  to  any  fact  material  to  any  issue 
in  this  case,  you  should  disregard  such  false 
testimony  and  should  give  any  other  testimony 
of  that  witness  sudi  weight  or  no  weight,  ac- 
cording as  you  deem  it  to  be  crediUe  m  view 
of  all  tue  evidence,  and  particularly  of  any 
deemed  by  you  to  he  credible  evidence  that  may 
tend  to  corroborate  It  In  whole  or  parL" 

It  Is  only  tills  above^uoted  portlMi  of  in- 
struction 10  which  Is  argued  and  criticized 
In  the  brief  of  plaintiff  in  error,  and  the  re- 
malnder  of  the  Instruction  therefore  need 
not  be  considered.  It  is  claimed  that  the  In- 
struction Is  erroneous  on  account  of  the  use 
of  the  word  "should."  It  reaulres  no  argu- 
ment to  show  that  d^endant  could  not  have 
been  prejudiced  by  instructing  the  jury  that 
they  "should"  disregard  testimony  which  was 
false  and  given  when  the  witness  "knowing- 
ly, willfully,  and  corruptly  testified  falsely." 
As  to  the  use  of  the  word  "should"  with  ref- 


erence to  the  "other  testimony,**  such  use 
did  not  make  the  Instmctlon  erroneous.  The 
Jury  were  not  told  that  they  should  disre- 
gard sudi  other  testimony,  but  rather  were 
Instructed,  In  effect,  to  give  such  testimony 
the  consideratlMi  due  It,  In  view  of  all  the 
evidence,  and  particularly  ot  oorrobcnratlng 
testimony. 

[11-13]  EhTor  Is  assigned  to  the  giving  of 
instruction  numbered  6,  which  reads  as  fol- 
lows: 

"In  order  to  constitute  a  false  pretense  with- 
in the  meaning  of  the  statute,  the  pretense  need 
not  be  such  as  will  impose  upon  a  person  of 
ordinary  prudence  or  such  as  cannot  be  guard- 
ed against  but  by  that  caution  or  common  pru- 
dence; but  any  pretense  whidi  deceives  the 
person  designed  to  be  deceived  thweby  Is  suffi- 
cient, although  It  would  not  deceive  a  persm 
of  ordinary  prudence,  or  would  not  deceive  some 
other  person  or  persona  under  the  like  circum- 
stancea." 

The  Instmctlon  as  gXv&k  correctiy  states 
the  law  on  the  point  covered.  Miller  t.  Pecv 
pie,  22  Colo.  530.  45  Pac.  406.   Tlie  plaintiff 

in  error  contends: 

That  the  trial  court  erred  "in  refurfng  to 
modify  the  said  instroctioa  by  submitting  to  the 
jury  the  rule  that,  in  determining  whether  the 
representations  complained  of  were  calculated 
to  deceive  Broman,  the  jury  should  take  Into 
consideration  the  intelligence  and  ability  of  the 
witness  Broman." 

Submitting  to  tiie  Jury  the  rule  meotloa- 
ed  In  this  contention  would  not  "modify"  the 
InstracUon  given,  but  would  merely  add  a 
further  proposition  of  law  whidi  is  not  in- 
consistent with  anything  contained  In  the 
Instruction  as  given.  No  Instruction  was  of- 
fered by  the  defendant  at  the  trial  with  ref- 
erence to  this  rule.  Mere  nondlreetion  by  the 
trial  court  affords  no  ground  for  reversal, 
where  a  proper  instruction  covering  the  point 
omitted  was  not  requested  and  refused. 
West  V.  People,  CO  Colo.  488,  491,  156  Pac 
137,  and  cases  cited ;  12  Cyc.  658. 

We  find  no  error  appearing  in  the  record. 

The  Judgment  is  affirmed. 

Affirmed. 


<64  Colo.  222) 

¥T.   MORGAN   RESERVOIR   &  IRRIGA- 
TION CO.  et  aL  t.  STERLING  IRR. 
CO.  et  aL   (Na  8859.) 

(Supreme  Court  of  Colorado.   Feb.  4,  1918.) 

1.  AssociATioNB  <8=^11) — OopJTRACTS— Ratifi- 
cation. 

Where  the  president  of  an  unincorporated 
irrigation  association,  empowered  with  manage- 
ment subject  to  directors,  notified  them  be  had 
employed  plaintiffs  as  attorneys  In  suit  against 
the  association,  and  no  director  objeetedt  the 
c<mtract  was  ratified  and  binding: 

2.  AssoouTiOHa  «s>lf9-OonTBAG»— Satztz- 

CATION— PBSSTTHFTIONS. 

Members  of  unincorporated  assodation, 
knowing  of  hiring  of  attorneys,  and  failing  to 
disaffirm  within  a  reasonable  tiiufi,  are  deemed 
to  have  aiBttited. 
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8.  Pbincipai.  akd  Aoent  <S=»173(1J— Baxcti- 
CATioN — Evidence  Bequibed. 
Wbere  the  act  is  beneficial  to  the  princi- 
pal, slight  evidence  of  ratification  will  raise  a 
presumption  of  ratification. 

En  Banc.  Error  to  District  Ooort,  Morgan 
County;  H.  P.  Barke,  Judge. 

Action  against  the  Ft  Morgan  Beeerrolr 
ft  Irrigation  Company  and  others,  tiie  Ster- 
ling Irrigation  Company  and  others,  and  the 
Julesbnrg  Irrigation  Distrlot,  to  recover 
attorney's  fees  and  costs.  Nonsuit  as  to 
tlie  Jnlesburg  IrrlgatlcHi  District,  directed 
Terdlet  for  tbe  Sterling  Irrigation  Company 
and  others,  and  the  Ft.  Morgan  Beservoir 
ft  Irrigation  Company  and  others  bring  error. 
Berersed. 

Johnson  ft  Boblson  and  Stephi»Mon  & 
St^taoison,  all  of  Ft  Moi^an,  for  plaintiffs 
In  error.  C  M.  Bolfaon,  of  Julesburg,  and  T. 
E.  Blunson,  of  Sterling,  tot  defendants  In 
«iTor. 

TEHjLBR,  J.  The  parties  to  this  action 
were  defendants  below  in  an  action  to  recover 
attorney's  fees  and  disbursements  In  a  course 
of  litigation  alleged  to  have  been  brought  for 
and  at  the  Instance  of  said  defendants.  The 
[datntiffa  In  error  admitted  the  allegations 
of  the  complaint,  and  alleged  that  the  other 
defendants  were  Jointly  and  severally  liable. 
Ibe  defendants  In  error,  by  their  answer, 
denied  that  the  plaintiffs  had  been  employed 
by  them  In  said  litigation.  On  the  trial,  at 
the  dose  of  plaintiffs'  case,  tiie  court  sus- 
tained a  motion  by  the  Julesborg  Irrigation 
District  for  a  nonsoit  as  against  It,  directed 
a  verdict  in  favor  of  the  other  defendants, 
who  now  appear  as  defendants  In  error,  and 
entered  judgment  against  the  d^endants 
whldi  had  admitted  liability.  They  bring  the 
case  here  for  review,  and  allege  error  In  the 
court's  mllDgs  in  fiivor  of  tbe  other  d^end- 
ants. 

The  litigation  for  whldi  the  attorney's  fees 
are  claimed  grew  out  of  the  following  cir- 
cumstances: Tbe  defendants  In  that  suit 
were  m^bers  of  an  organization  linowil  as 
"The  Lower  Platte  Protective  Association," 
an  unincorporated  body,  formed  by  various 
ditch  companies  in  water  districts  No.  1  and 
No.  64,  and  the  Julesburg  Irrigation  District, 
for  tbe  announced  purpose  of  protecting  the 
Irrigation  rights  of  Its  memt>ers.  The  plain- 
tiffs acted  as  attorneys  for  the  association  in 
an  adjudication  of  water  rights,  and  In  va- 
rious suits  in  which  the  rights  of  these  par^ 
ties  as  approprlators  were  Involved  through 
dalnis  by  others  for  seepage,  waste,  and 
flood  waters  by  which  said  rights  are  th  great 
part  satisfied.  All  of  the  litigation  resulted 
in  &vor  of  the  members  of  said  association. 
Tbe  constitution  of  the  association  provided 
for  a  board  of  directors  consisting  of  three 
members  from  each  of  the  two  districts,  four 
of  whom  should  constitute  a  quomm  for  tbe 
tcanaactloa  of  business.  It  further  provided 


that  the  president  was  to  "have  general  ex- 
ecutive control  over  all  the  officers,  agents 
and  employes  of  the  association,"  and  that 
he  should  "have  entire  charge  of  the  opera- 
tion and  conduct  of  the  business  and  affairs 
of  the  association,  under  the  direction  and 
supervision  of  the  board  of  directors."  The 
trial  court  held  that,  as  against  the  defend- 
ants In  error,  the  plaintiffs  had  failed  to 
show  an  employment;  this  for  the  reason 
that  they  failed  to  show  any  formal  action  by 
tiie  board  in-  the  matter.  That  was  the 
ground  of  defense  below,  as  It  Is  here. 

The  president  of  the  association  testified, 
and  It  is  undisputed,  that  there  was,  from  the 
Inception  of  the  movement  to  organize  the  as- 
sociation, a  general  understanding  among 
the  parties  In  interest  that  the  plaintiffs 
were  to  be  employed  as  attorneys  of  the 
association;  and  that  In  pursuance  of  such 
understanding,  and  after  consulting  a  major- 
ity of  the  board,  he  employed  the  plaintiffs. 
It  appeared  also  from  the  testimony  of  the 
president  and  of  two  other  directors  that  at 
least  five  of  the  directors  had  knowledge  of 
plaintiffs'  employment  and  of  the  work  they 
were  doing  for  the  association.  The  presi- 
dent testified  that  he  reported  to  the  board, 
at  a  formal  meeting,  the  fact  that  plaintiffs 
had  been  so  employed,  and  that  no  objection 
was  made  thereto.  It  appeared,  also,  that 
the  board  allowed  and  paid  a  number  of  bills 
for  services  and  expenses  of  other  parties 
rendered  at  the  Instance  of  the  president 
without  formal  authority  from  the  board. 
Though  the  litigation  extended  over  several 
years,  there  was  no  meeting  of  the  board  be- 
tween 1908,  the  year  In  which  the  organiza- 
tion was  formed,  and  the  date  on  which  the 
suit  was  begun.  There  is  no  question  as  to 
the  value  of  the  services  rendered  by  plain- 
tiffs, nor  Is  It  denied  that  material  benefits 
accrued  to  all  these  parties  as  a  result  of 
plaintiffs'  efforts. 

[1]  The  members  of  this  association  made 
some  of  its  members  their  agents,  under  the 
designation  of  directors,  to  carry  out  the  pur- 
jtose  for  which  the  association  was  formed, 
and  any  valid  contracts  made  by  these  agents 
win  bind  the  principals.  It  may  be  conceded 
that  the  so-called  directors  did  not  formally 
employ  plaintiffs;  yet,  since  Chase,  one  of 
the  directors  and  acting  as  president  of  the 
association,  reported  to  the  board  of  directors 
the  fact  of  such  employment,  and  they  made 
no  objection  thereto,  the  ratification  of  the 
act  of  employment  Is  complete.  Henry  v. 
Water  Co.,  10  Oolo.  App.  14,  61  Pac  90;  10 
Cyc.  1075  et  seq. 

[2,  3]  Those  members  who  had  knowledge 
of  the  hiring  and  did  not  disaffirm  it  within 
a  reasonable  time  are  deemed  to  have  as- 
sented to  it  Hlgglns  V.  Armstrong,  9  Colo. 
48,  10  Pac.  232;  10  Cyc.  1077.  Where  the 
act  is  beneficial  to  the  principal,  slight  evi- 
dence of  ratiificatlon  will  raise  a  presums^tion 
of  ratification.  Id.  1080  ;  2  Morawetz  on  Cor- 
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porations,  S  629.  Here  the  employm^it  of  an 
attorney  to  protect  the  interests  of  the  mem- 
bers was  the  chief  purpose  of  the  organiza- 
tion. The  employment  of  counsel  was  neces- 
sary to  the  furtherance  of  that  purpose.  It 
is  unnecessary  to  determine  whether  or  not 
all  the  defendants  in  error  were  members 
of  the  association  under  Its  constitution,  or 
whether  an  irrigation  dlatrlct  may  become  a 
partner  with  other  corporations  or  individ- 
uals. 

The  organization  may  be  treated  as  having 
no  legal  existence,  but  the  defendants  In 
error,  acting  within  their  undoubted  powers, 
unitedly  chose  six  agents  to  carry  out  a 
business  enterprise  for  the  benefit  of  all. 
The  plaintiffs  were  retained  by  these  agents, 
litigation  was  carried  on  for  a  period  of  years 
— of  wlildi  all  these  parties  must  have  had 
knowledge — with  results  of  great  value  to  all. 
The  defendants  in  error  are  enjoying  the 
benefits  of  the  transaction,  and  so  far  as  the 
record  shows,  they  made  no  objection  to 
plaintiffs'  employment  until  called  upon  to 
aid  In  paying  therefor.  The  court  erred  in 
taking  the  case  from  the  Jury,  and  holding 
that  the  fact  of  employment  was  not  proved. 

The  Judgment  Is  reversed. 

WTT.T^,  O.  J.»  not  participating. 


(M  Colo.  220) 

DEKVEB  &  S.  Ifa  R.  CO.  T.  CHIOAOO,  B.  & 

Q.  aCO.  etal.  (No.  883a) 
(Supreme  Court  of  Colorado.    Feb.  4,  19ia) 

1.  CoNSTiTUTZoirAL  I*AW  «=s>70(l)^innciAL 

POWBBS  —  EiRCBOACHUBNT  OH  IdOISUTIVX 
POWEBS. 

Courts  are  oot  prohibited  from  reviewing  or- 
ders of  the  Public  Utilities  Commission,  estab- 
lisliing  s  division  of  freight  rates  between  car* 
riera,  on  the  ground  that  sucb  would  be  an  en- 
croachment on  legislative  power. 

2.  Constitutional  Law  ^=>72  —  Judicial 
Powers  —  (Review  of  Obdebs  of  Public 
Utilities  Couicission. 

Laws  1913,  p.  497.  62,  63,  providing  for 
review  and  final  determmation  by  tbe  Supreme 
Court  of  orders  of  the  Public  Utilities  Commis- 
sion, is  not  uDconstltutiooal,  as  cooferriug  on 
the  courts  nonjadicial  powers  encroaching  on 
the  executive. 

3.  Public  Sebvicb  Cowubions  «=»32— Ap- 
peal —  Review  and  DETEBMinATioH  bt 

COUBT. 

Laws  1913,  p.  497,  H  52,  63.  providing  that 
findings  by  the  Public  Utilides  Commission,  on 
disputed  questions  of  feet,  are  not  subject  to 
renew,  and  making  the  provisions  of  the  Code 
of  Civil  Procedure  as  to  review  applicable  so 
far  as  not  in  confiict,  does  not  prevent  the 
court,  in  reviewing  an  order  of  the  commisBion 
making  a  division  and  apportionment  between 
carriers  of  through  rates  from  determining 
whether  there  is  coofiict  of  testimony,  whether 
there  is  competent  evidence  to  support  tbe  order, 
and  whether  soch  order  is  just  and  reasonable. 

4.  Public  Sebvice  CoHUiseions  ^=>82— Re- 
view—Conflicting  EVIDEHCB— "PiaPUTKD 
Question  of  Pact." 

A  confiict  in  deductions  made  by  witnesses, 
but  not  in  their  testimony,  as  to  facts  from 
which  the  Public  Utilities  Commission  should 
draw  its  own  conclusion,  does  not  render  a  de- 


I  cision  thereon  ojie  of  disputed  facts,  not  review- 
!  able  by  the  Supreme  Court  under  Laws  1918,  p. 
'497,  {62:  the  commission's  9ondusion8  being 
of  law  rauer  than  of  fact. 
&.  Cabbibbs  $=>12(5)—OHABaES— Division  or 
Rates— (Reasonableness. 
A  division  of  freight  rates  between  railroads 
by  a  Public  Utilities  Commission,  that  gives  far 
less  than  the  average  ton-mile  rate  on  the 
through  haul  to  the  railroad,  which  has  neces- 
sarily the  lii^eat  ton-mile  cost,  is  unjust  and 
unreasonable. 

6.  Carbiebs  <s=>12(7)— Public  Utilities  Com- 

UI88I0N — CoNSIDEBATION  OF  IjOCAL  FbBIQHT 

Rates  Not  in  Evidence. 
Id  detertnining  a  division  of  freight  rates 
between  railroads,  the  Public  Utilities  Commis- 
sioD  could  not  consider  for  any  purpose  local 
freight  rates  not  offered  in  evidence. 

7.  Cabbiebs  «=9l2(l)— Division  of  Rates- 
Scope  AND  Effect  of  Requlation. 

When  a  reduction  is  made  in  a  through 
freight  rate,  it  does  not  follow  that  the  Public 
Utilities  Comoiission  may  base  a  division  of 
such  new  rate  between  roads  upon  a  former  di- 
vision, regardless  of  its  inequalities. 

8.  Cabbiebs  €=»18(2)— Appeal— Division  of 
TuaouQH  Rates— Mileage. 

A  division  of  tlirough  freight  rates  between 
connecting  railroads,  made  by  the  Public  Utili- 
ties Commission,  without  any  regard  to  mileage 
basis  as  an  element,  is  an  error  of  law,  review- 
able by  the  Supreme  Court  on  appeal. 

9.  Cabbiebs  «=>12(7)  —  Reasonableness  of 
Division  op  Thbouoe  Bate»— Pboof^Fok- 
heb  iKatbs. 

A  prior  division  of  freight  rates,  based  on 
agreement,  does  not  prove  its  reasonableness  aft- 
er the  Public  Utilities  Commission  has  reduced 
the  through  rate. 

IQ.  Cabbiebs  «=>13(3)  —  Chabobs— Division 
OF— Long  and  Shobt  Haul— Discbuiina- 

TION. 

Because  a  railroad  is  located  where  coal  of 
superior  ciuality  is  mined,  which  will  come  into 
competition  with  coal  on  which  connecting  car- 
riers get  a  longer  haul,  is  no  reason  for  dis- 
crimination against  such  railroad  by  the  Public 
Utilities  Commission  in  adjusting  division  of 
through  rate. 

11.  Cabbiebs  ^=^12(5)- Division  of  Rates- 
Evidence- Comfetency—ICates  OF  OTUBB 
Lines. 

An  order  for  division  of  rates,  based  in  part 
on  tbe  comparison  with  what  has  been  agreed  to 
between  roads  carrylug  from  other  coal  fields 
with  a  less  costly  haul,  is  erroneous. 

12.  Cabbiebs  €=9l3(3)— Division  or  Chabobs 
—Reasonableness  or  Local  Rates— Com- 

PABISON. 

Respondent  railroad  company  cannot  com- 

Slain  of  an  adjustment  of  through  rates  from 
iffereut  coal  fields,  which  causes  it  to  haul 
coal  between  tbe  same  stations  at  different  rates 
dependent  on  the  field  from  which  the  coal 
comes,  as  unlawful  discrimination,  and  seelt  to 
justify  the  same  condition  operatug  in  its  fa- 
vor affecting  petitioner  railroad. 

13.  Cabbiebs  «=»12(7)— PusLia  Cohtboi^Di- 
visioN  or  Rate8--Di8tbibution  of  Cabs. 

The  consideration  of  the  relative  number  of 
cars  furnished  on  through  hauls  of  coal  by  the 
respective  carriers  in  fixing  a  division  of  rates 
is  error;  Uiat  being  a  separate  matter  for  ad- 
justment either  by  the  commission  or  the  rail- 
roads. 

14.  Evidence  ®=>48— Judicial  Notice— Oe- 
OEBS  OF  Pubuo  Utilities  Comuission  — 
iRate  Sheets  on  File. 

Assuming  that  the  Su[)reme  Court  will  take 
judicial  notice  of  the  opinions  of  the  Public 
Utilities  Cummission  aa  printed,  it  cannot  tak« 
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notice  of  a  rate  sheet  filed  with  Bach  commia- 
Bion,  but  not  introduced  in  evidence,  or  made  a 
part  of  the  record. 

15.  Oabbiebs  «»>10— Contbol— Fboceedinos 
TO  Prkvknt  Bnfobcemsnt  op  Division  or 
Rates. 

Since  the  power  to  make  rates  and  fix  divi- 
d<ai  ot  rmtes  has  been  lodged  In  commissions, 
both  state  and  federal,  carriers  cannot  retire 
from  a  rate  or  division  so  fixed,  leaving  shippers 
on  their  lines  without  opportunity  to  compete, 
bnt  their  remedy  lies  in  appeal  to  the  commis- 
sion and  courts. 

16.  GaBBIEBS    <8=3l8<2)  —  APPCAIr^MODinCA- 

TiON— Rate- Making  Poweb. 
Laws  1913,  p.  497,  S  52.  providing  that  "up- 
OD  hearing  the  Supreme  Court  shall  enter  judg- 
mait  either  affirming,  setting  aside,  or  modify- 
ing the  order  of  decision  of  the  commission," 
does  not  authorize  such  court  to  modify  an  or- 
der of  the  commiasion  by  fixing  a  division  of 
rates  between  carriers ;  that  power  belonging  to 
the  commission. 

En  Sana  Error  to  Public  Utilities  Com- 
mission. 

Petition  by  the  DenTer  ft  Salt  Lake  Rail- 
road Company  against  the  Chicago,  Burling- 
ton &  Qnincy  Railroad  Company  and  others, 
to  the  Public  Utilities  Coinmlsslon,  from 
whose  decision  the  petitioner  brings  error. 
Berersed,  set  aside  and  remanded. 

Tywm  3.  Dines,  Tyson  Dines,  Jr.,  Carle 
Wbttefaeadt  and  Albert  L^  VogI,  all  of  Denver, 
for  plaintiff  in  error.  E.  E.  Wbltted  and  T. 
M.  Stuart,  Jr.,  both  of  Denver,  for  defendant 
In  error  Burlington.  William  V.  Hodges, 
Wallace  T.  Hughes,  of  Chicago,  lU.,  and  D. 
Edgar  mison  and  Harold  H.  Healy,  both  ot 
Denver,  for  defendant  In  error  Rock  Island. 
C.  C.  Dorsey  and  John  Q.  DIer,  both  of  Den- 
ver, for  defendant  In  error  Union  Pacific. 

BILL^  C.  J.  This  action  Is  to  review  an 
order  of  our  Public  Utilities  Commission  fix- 
ing a  division  or  apportionment  of  through 
rates  on  coal  to  be'  shipped  from  points  In 
northwestern  Colorado,  known  as  the  Oak 
Hills  district,  on  the  road  of  the  petitioner, 
to  points  In  the  eastern  part  of  the  state,  on 
the  roads  of  the  respondents.  2  Colo.  P.  U. 
C.  Bep.  8.  For  convenience  the  petitioner, 
the  Denver  ft  Salt  Lake  Railroad  Company, 
will  be  called  "the  Moffat  road" ;  the  re- 
qwndent  the  Chicago,  Burlington  &  Quincy 
Railroad  Company  "the  Burlington";  the 
Union  Pacific  Railroad  Company  "the  Union 
Padflc" ;  the  Chicago,  Rock  Island  ft  Pacific 
Railway  Company  and  Its  receiver  "the  Bock 
Island";  and  our  Public  Utllltlee  Commis- 
sion "the  commission." 

The  record  discloses  that  on  January  11, 
1915,  the  commission  instituted  on  Its  own 
motion  an  Investigation  into  the  rates  charg- 
ed on  coal  between  these  and  other  points  In 
the  state ;  that  on  May  10th  following  it  an- 
nounced Its  opinion  and  entered  Its  order.  1 
Cola  P.  U.  O.  Rep.  48.  By  this  order  it  re- 
quired the  carriers,  who  are  parties  to  this 
action,  to  establish  new  rates  for  the  trans- 
portation of  coal  between  the  points  above . 


referred  to,  which  new  rates  as  a  whole  were 
materially  lower  than  the  former  ones,  vary- 
ing from  DO  change  at  a  few  points  to  as 
high  as  30  per  cent,  reduction  to  others,  prob- 
ably an  average  reduction  of  at  least  10  per 
cent,  the  exact  amount  being  immaterial  so 
far  as  this  controversy  is  concerned.  The 
carriers  being  unable  to  agree  upon  a  divi- 
sion of  the  new  rates,  the  Moffat  road  ap- 
pealed to  the  commission  to  decide  it.  Its 
decision  was  that  as  between  the  Moffat,  the 
Burlington,  and  the  Union  Pacific  the  new 
rates  should  be  divided  in  the  same  propor- 
tion as  the  former,  each  bearing  Its  propor- 
tion of  the  reduction  In  proportion  to  what 
Its  proportion  of  the  old  rate  bore  to  the 
whole;  that  as  between  the  Moffat  and  the 
Rock  Island  the  divisions  should  be  similar 
to  those  on  the  other  roads,  which  were  dif- 
ferent than  the  former  divisions  betwe«i 
them.  The  Moffat  road  brings  the  case  here 
for  review,  and  contwds  that  the  divisions 
for  it  are  unjust,  unreasonable,  and  contrary 
to  the  evidence,  and  that  there  Is  no  testi- 
mony to  sustain  the  Justness  of  the  order. 

[1,2]  The  respondents  contend  that  this 
court  Is  without  Jurisdiction  to  Interfax  in 
the  respect  complained  of ;  that  the  fixing  of 
the  divisions  is  along  the  same  line  as  ttie 
estaUisfament  of  reasonable  rates,  and  is  leg- 
islative In  character;  that  this  prohibits  a 
review  of  that  question  by  this  court ;  that 
It  Is  the  exercise  of  an  anthmi^  which  the 
law  vests  In  the  comml^Ion,  vis.  the  deter- 
mination ot  a  questlim  of  fact,  and  that  any 
attonpt  .to  provide  tor  a  review  by  a  court 
and  for  Its  final  determination  of  the  mattw 
would  be  unconstitutional  as  giving  to  the 
Judiciary  nonjudicial  powers ;  that  the  courts 
must  not  usurp  administrative  orders  on 
their  own  cone^tlon  of  their  wisdom;  that 
in  any  event  the  questions  of  dlviidons  are 
questions  ot  tact,  which  were  determined  up- 
on conflicting  evidence,  hence  cannot  be  dis- 
turbed. 

The  principles  upon  which  courts  act  in 
su<^  cases  and  tb^r  Jurisdiction  are  well 
settled.  All  such  acts,  so  far  as  we  are  ad- 
vised, including  those  Involving  the  Inter- 
state Commerce  Commission,  provide  for  re- 
view by  the  courts.  No  case  has  been  cited 
which  holds  that  similar  provisions  providing 
for  review  are  for  that  reason  Invalid. 

[3]  The  debatable  question  is  the  scope  and 
extent  of  the  review  and  the  court's  Judg- 
ment In  connection  with  It  Section  52 
(pages  497-498,  Laws  1913)  of  our  act  pro- 
vides for  a  review  by  this  court  for  the  pur- 
pose of  having  the  lawfulness  of  the  com- 
mission's order  Inquired  into  and  determined. 
It  provides  that  no  new  or  additional  evi- 
dence may  be  introduced  In  the  Supreme 
Court,  but  the  case  shall  be  heard  on  the 
record  of  the  commission  as  certified  by  it. 
It  further  provides  that  the  review  shall  not 
extend  further  than  to  determine  whether 
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tbe  c<MnmlBsIon  has  i^ularly  pursued  Its  au- 
thority. Including  a  determination  of  whether 
the  order  or  decision  under  review  violates 
any  right  of  the  petitioner  under  the  Consti- 
tution of  the  United  States,  or  of  the  state 
of  Colorado,  and  whether  the  order  of  the 
commission  is  Just  and  reasonable,  and 
whether  Its  conclusions  are  in  accordance 
with  the  evidence.  It  also  provides  that  the 
findings  and  conclusions  of  the  commission 
on  disputed  questions  of  fact  shall  be  final 
and  shall  not  be  subject  to  review,  also  that 
upon  hearing  the  Supreme  Court  shall  enter 
Judgment  ^ther  affirming,  setting  aside,  or 
modifying  the  order  or  decision  of  the  com- 
mission. Section  53  provides  that  pending  a 
review,  this  court  may  stay  or  suspend,  in 
whole  or  In  part,  the  operation  of  the  com- 
mission's order  on  certain  conditlwis,  etc. 

It  will  thus  be  observed  that  among  other 
things  the  act  requires  this  court  to  deter- 
mine whether  the  order  of  the  commission  is 
Just  and  reasonable,  and  whether  Its  conclu- 
sions are  in  accordance  with  the  evidence. 
This  language  assumes,  as  other  parts  of  the 
act  provide,  that  the  commission  will  talce 
testimony  and  base  its  decision  thereon,  and 
that  on  review  the  testimony  will  be  made  a 
part  of  the  record  for  consideration  by  this 
court  Section  52  further  provides  that  the 
provisions  of  our  Code  of  Civil  Procedure 
relative  to  rights  of  review  shall,  so  far  as 
applicable  and  not  in  conflict  with  the  pro- 
visions of  this  act.  apply  to  proceedings  had 
in  this  court  under  the  provisions  of  this 
section.  When  these  sundry  provisions  are 
considered  together,  it  follows  that  our  re- 
view of  such  cases  was  Intended  to  be  the 
seme  as  In  other  cases  between  litigants,  ex- 
■cept  as  oUieiwise  provided  or  limited  In  the 
act 

Counsel  tor  respondents  contend  that 
the  question  of  a  reasonable  divisim  of  rates 
is  a  question  of  t&ct,  and  fliat  as  section  S3  ot 
the  art  prohibits  us  from  reviewing  any  ques- 
tion of  fttct  based  upon  conflicting  testimony, 
we  ore  without  Jurisdiction  to  go  into  that 
question.  In  order  to  properly  construe  this 
paragraph,  it  should  be  considered  in  connec- 
tion with  those  immediately  preceding  It 
They  provide  that  we  shall  determine  whether 
the  order  of  the  commission  is  Just  and  rea- 
sonably and  whether  Its  conclusions  are  in 
accordance  with  the  evidence.  When  they 
are  read  leather,  we  agree  that  our  duties  in 
so  far  as  this  phase  of  the  contention  Is  con- 
cerned are  controlled  and  limited  by  them. 
We  cannot  agree,  however,  that  they  prohibit 
us  from  considering  the  evidence  in  order  to 
ascertain  from  it,  which  the  act  says  we 
EOiall  do,  whether  the  order  is  Just  and  rea- 
sonable, and  whether  the  commission's  con- 
clusions are  in  accordance  with  the  evidence. 
This  includes  whether  there  Is  a  substantial 
conflict  In  the  evidence,  which,  il  there  Is,  we 
agree  would  prohibit  us  from  overruling  the 
commission's  finding  based  thereon.  Our  con- 


clusions in  this  respect  are  mivorted  by  the 

highest  court  In  the  land. 

In  Interstate  Commerce  Coramiaslon  v. 
Louisville  &  Nashville  Railroad  Co.,  227  U.  S. 
88,  91,  33  Sup.  Ct.  185,  186  (57  L.  Ed.  431), 
the  court  had  under  consideration  an  order 
of  the  Interstate  Commerce  Conmilssltm  re- 
ducing rates.  In  discussing  Its  powers  to 
review  such  orders  the  court  said: 

"In  the  comparatively  few  cases  in  which 
Bucb  questiotiB  have  arisen  it  has  been  distinct- 
ly  rect^ized  that  administrative  orders,  quasi 
judicial  in  character,  are  void  if  a  hearing  was 
denied ;  if  that  granted  was  inadequate  or  man- 
ifestly unfair;  if  the  finding  was  contrary  to 
tbe  'indisputable  character  of  the  evidence;* 

*  *  *  or  if  the  facts  found  do  not,  as  a  mat- 
ter of  law,  support  the  order  made.  *  *  *  In 
a  case  lite  the  present  Uie  courts  will  not  re- 
view  the   commission's   conclusions   of  fact 

*  *  *  by  passing  upon  the  credibility  of  wit- 
nesses, or  conSicta  In  the  testimony.  But  the 
l^al  effect  of  evidence  is  a  question  of  law. 
A  finding  without  evidence  is  beyond  the  power 
of  tbe  commission.  An  order  based  thereon  is 
contrary  to  law,  and  must  in  the  language  of 
tbe  statute^  'be  set  aside  by  a  court  of  compe- 
tent jurisdiction.'  *' 

To  the  same  efl!ect  Is  Interstate  Commerce 
Commission  v.  U.  P.  R.  B.  Co.  et  aL,  222  U. 
S.  641,  32  Sup.  Ct  108,  B6  L.  Ed.  308.  In 
Louisville  4  N.  R.  Oo.  et  aL  v.  United  States 
et  al.  (D.  C.)  216  Fed.  672,  679,  in  comment- 
ing u[>on  the  same  question  the  court  said: 

"Accordingly  it  is  well  settled  that  where  all 
tbe  evidence  introduced  before  the  commission 
is  exhibited  to  the  court.  Its  conclusion  of  fact 
that  a  given  rate  is  reasonable  or  unreasonable 
will  be  accepted  by  the  court  as  final  and  not 
reviewed  upon  the  weight  of  the  evidence,  un- 
less either  there  lb  no  substantial  evidence  sup- 
porting such  conclusion,  or  such  conclusion  la 
contrary  to  tbe  indisputable  character  of  the 
evidence,  in  which  cases  the  conclusion  involves 
an  error  of  law,  and  is  therefore  reidewable  by 
the  court" 

In  Louisville  &  N.  R,  Co.  v.  United  States, 
(D.  C.)  227  Fed.  258,  at  page  262,  the  court 

says: 

"It  is  well  settled,  on  the  one  band,  that  a 
conclusion  of  the  commission  upon  a  question  of 
fact  such  as  tbe  reasonableness  of  a  rate  or  the 
giving  of  a  preference,  whose  correctness  de- 
pends wholly  upon  a  consideration  of  the  weight 
to  be  given  evidence  before  it,  will  not  be  re- 
viewed by  the  court ;  and,  on  the  other  hand, 
that  a  conclusion  which  plainly  involves,  under 
the  undisputed  facts,  an  error  of  law,  or  which 
is  shown  to  l>e  supported  by  no  substantial  evi- 
dence or  to  be  contrary  to  the  indisputable 
character  of  the  evidence,  thereby  likewise  in* 
volving  an  error  of  law,  will  be  so  reviewed." 

In  State  r.  Great  Nortbem  By.  Oo..  130 
Minn.  67.  61,  168  N.  W.  247.  248,  Ann.  Gas. 
1917B,  1201,  In  passing  upon  this  phase  ot 
their  statute,  the  Supreme  Court  <Kf  Minneso- 
ta says: 

"The  order  may  be  vacated  as  nnreasonable 
if  it  Is  contrary  to  some  provision  of  tbe  federal 
or  state  Constitution  or  laws,  or  if  it  is  beyond 
the  power  granted  to  the  commission,  or  if  it  is 
based  on  some  mistake  ot  law,  or  if  there  is 
no  evidence  to  support  it  or  if,  having  regard 
to  the  interest  of  both  the  public  and  tbe  car- 
rier, it  is  so  arbitrary  aa  to  t)e  beyond  the  ex- 
ercise of  a  reasonable  discretion  and  judgment" 

In  Louisiana  A  P.  Ry.  Co.  et  al.  v.  United 
States  et  aL  (Com.  O  209  Fed.  214,  250,  In  re- 


Digitized  by 


Colo.) 


DXarVSR  ft  S.  L.  B.  CO.  V.  CHICAOO,  B-  ft  Q.  B.  CO. 


77 


ferrlng  to  a  finding  of  the  Interstate  Gtnn- 
merce  GommtBslon  tbe  court  says: 

"Whether  or  not  this  is  a  justifiable  finding  of 
fact  is  to  be  determined,  in  the  first  instance  by 
the  Interstate  Commerce  Commission.  When, 
as  in  these  cases,  a  full  and  fair  hearing  has 
been  granted,  the  commission's  Sndings  of  fact 
■re  subject  to  review  in  this  court  only  upon  an 
allegation  that  they  are  not  mutained  by  any 
snbstantial  evidence  in  the  record  before  it  or 
are  arbitrary  in  being  based  upon  Improper  dis- 
tinctions and  considerations." 

This  opinion  was  approved  by  the  Supreme 
Court  of  the  United  States  In  Tap  Line  Cases, 
234  V,  S.  1,  34  Sop.  Ot.  741,  58  L.  Ed.  U85. 
While  these  cases  apply  to  orders  fixing  rates, 
tbe  same  rule  follows  In  division  cases ;  the 
federal  courts  have  thus  applied  them  in 
reviewing  such  cases.  Loxilslana  &  P.  Ry.  Co. 
et  aL  V.  United  States,  supra;  O'Eeefe  v. 
United  States,  240  U.  8.  294.  36  Sup;  Ot.  313. 
60  L.  Ed.  651. 

The  rule  pertaining  to  reviews  in  the  cases 
quoted  from  are  applicable  here  and  call  for 
a  consideration  of  the  evidence  In  order  to 
determine  whether  there  Is  competent  testi- 
mony to  support  tbe  findings  of  the  commls- 
sitm,  and  whether  the  commission's  order  is 
Jnst  and  reasonable.  This  the  statute  says 
we  shall  do;  hence  la  a  duty  which  we  can- 
not escape.  C,  R.  I.  &  P.  R.  Co.  v.  Nebraska 
State  Railroad  Commission  et  al.,  85  Neb.  818, 
124  N.  W.  477,  26  L.  R.  A.  (N.  S.)  444,  reUed 
on  by  ree[>ondents,  does  not  sustain  their  posi- 
tion. So  far  as  applicable,  it  is  in  harmony 
with  the  views  herein  expressed.  The  Ne- 
braska statute  provides  for  appeals  from  the 
commission  to  the  district  court  with  a  pro- 
Tiso: 

"Id  all  trials  under  the  foregoing  article,  the 
burden  of  proof  shall  rest  upon  the  plaintiff,  who 
must  show  by  clear  and  satisfactory  evidence 
that  the  •  •  •  orders  •  •  •  complained 
of  are  unreasonable  and  unjust  to  it." 

It  further  provides  that  the  commission's 
order — 

"shall,  when  pronerly  authenticated,  •  •  • 
be  received  in  evidence  In  the  trial  of  said  cause, 
that  said  •  •  ♦  order  •  •  •  is  prima  fa- 
de Jnst  and  reasonable."  OAbey's  Ann.  St 
1907. 1 10655. 

Upon  review  the  Supreme  Court  said: 
"Under  all  the  facts  in  evidence,  and  giving 
the  statutory  presumption  proper  weight,  we  are 
satisfied  that  the  order  of  the  commission  is  not 
unreasonable,  and  the  judgment  of  the  district 
court  so  finding  is  affirmed." 

This  holding  is  to  tbe  effect  that  the  testi- 
mony was  sufiiclent  to  support  the  finding  of 
the  district  court. 

[4]  The  Moffat  road  claims  that  the  conclu- 
Aons  of  fact  which  tbe  commission  arrived 
at,  as  set  forth  in  its  opinion,  do  not,  as  a 
matter  of  law,  sui^rt  the  order  made ;  that 
the  coQunlssioa'E  order  is  not  only  not  sup- 
ported  by  the  evidence,  but  is  contrary  to  its 
k«al  effect  We  have  given  tbe  testimony 
careful  consideration,  and  find  no  real  conflict 
in  it  It  Is  not  claimed  that  there  is,  upon 
any  question  of  fact,  such  as  locations  of 
mines,  quality  of  coal,  prior  business  markets, 
toads,  distances,  tonnage,  amounts  carrlcfd. 


equipments  of  the  different  roads,  pn^rtion 
ot  cai«  furnished  for  the  ooal  busing,  cost 
of  carriage,  rates  heretofore  charged  by  these 
and  other  roads,  divisions  thereof,  agree- 
ments pertaining  thereto,  dlstancee  in  ctm-i 
nectlon  th««wlth,  local  rates  east  and  west, 
tianls  on  all  lines,  difference  in  cost  of  hauls, 
empties  hauled  and  furnished,  and  all  other 
such  facts.  The  conflict,  if  any,  is  in  the  con- 
clusions drawn  therefirom  by  the  witnesses 
which.  Instead  of  b^ng  testimony,  ts  simply 
their  deductions  as  to  the  legal  effect  of  the 
evidence  concoming  the  real  facts,  which-  are 
not  in  dispute.  These  deductions  were  for 
the  commission  to  make,  and  are  questions  of 
law  rath«:  than  of  fact  We  admit  that  there 
is  a  conflict  in  the  deductlDns  of  these  differ- 
ent witnesses.  For  example,  <me  testified 
that  Interstate  Commerce  Commissioner 
dark  bad  characterized  divisions  as  a  mat- 
ter of  barter  and  trade;  for  this  reason  cer- 
tain dedoctlonB  follow  that  because  certain 
rates  -at  certain  places  had  (wce  been  aroroved 
by  Oie  Interstate  Commerce  OonmiisalfHi.  that 
certain  conclusions  should  follow  here.  An- 
other testlfled  that  because  certain  originat- 
ing carriers  bad  accepted  lower  proportions  In 
order  to  assist  than  to  find  markets  not  on 
their  lines,  that  certain  conclusions  should 
follow  In  this  casa  Sudi  nuitters  were  but 
reasons  or  arguments  as  to  what  they  thongU 
ought  to  follow.  When  It  came  to  testimoaj 
of  existing  facts  pertaining  to  rates,  divisions 
upon  other  roads,  the  custom  concerning  such 
matters,  etc,  there  was  no  dispute. 

In  Interstate  CtMnmerce  Oommlssloii  v. 
Union  Pacific  B.  Co.,  222  U.  S.  611,  S2  Sup. 
Ct  108,  66  U  Bd.  308,  It  is  said: 

"Neither  can  any  specific  effect  be  given  to 
the  statement  of  witnesses  that  the  40-cent  rate 
was  low.  The  reasonableness  of  rates  cannot 
be  proved  by  categorical  answers,  like  those 
given,  where  a  witness  may,  in  terms,  testify 
that  the  goods  were  worth  so  much  per  pound, 
or  the  services  worth  so  much  &  day.  Too  many 
elements  are  involved  in  fixing  k  rate  on  a  par- 
ticular article,  over  a  particular  road,  to  war- 
rant reliance  on  such  method  of  proof.  The 
matter  has  to  be  determined  by  a  consideration 
of  many  facts." 

[S]  This  declaraticai  la  likewise  applicable 
to  the  question  ot  a  dlvidon  of  rates.  It  is 
undisputed  that  between  Oak  Hills  and  Den- 
ver the  Moffat  road  crosses  the  continental  di- 
vide at  an  altitude  of  11,660  feet,  with  28 
miles  of  4  per  cent  grade,  16  ascending  from 
the  west  and  12  descending;  that  tbe  topo- 
graphy of  tbe  country  through  which  it  runs 
Is  almost  entirely  mountainous  with  sharp 
curves,  excessive  grades,  and  high  altitude; 
that  for  these  reasons  (and  the  commission 
so  found)  its  operating  conditions  are  more 
dlffleult'and  expensive  than  on  the  lines  of  the 
respondents  to  tbe  towns  upon  the  prairie 
country  east  of  Denver.  It  was  also  shown 
that  the  west-bound  movement  Into  Colorado 
on  respondents'  lines  was  much  heavier  than 
the  east-bound  movement,  outside  the  coal 
traffic,  and  that  the  coal  movement  east  over 
tbem  furnished  loads  to  many  cars  which,  at 
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times,  would  otherwise  have  to  go  back  emp- 
ty ;  that  the  principal  traffic  on  the  MoCfat 
road  is  coal  for  Denver  and  the  East ;  that 
this  necessitates  the  bauilng  of  a  large  num- 
her  of  cars  west  from  Denver  to  Oak  Creek 
empty,  which  adds  materially  to  its  cost  la 
the  transportation  of  coal  the  other  way.  It 
Is  also  agreed  that  the  average  distance  from 
Oak  Utils  coal  district  on  the  MoCTat  road  to 
Utah  Junction  is  212  miles;  that  from  this 
point  the  MoCfat  road,  out  of  Its  divisions, 
absorbs  a  switching  charge  for  delivery  to 
the  Union  Pacific  and  the  Rock  Island  of  20 
cents  a  ton,  yet  regardless ,  of  all  of  these 
facts  the  commission  awarded  to  the  respond- 
ents' roads  a  much  greater  portion  of  the 
through  rate  per  mile  than  It  allowed  to  the 
Moffat  road,  being  an  average  of  nearly  twice 
as  much.  To  illustrate,  the  divisions  on  lump 
coal  (the  others  being  similar  in  proportion) 
to  which  we  will  add  the  equivalent  per  ton 
per  mile  in  cents  allowed  each  road  to  10  out 
of  some  65  stations  on  the  Burlington  (the  di- 
visions to  the  remainder  being  fixed  on  the 
same  basis)  are  as  follows:  Derby,  distance 
from  Utah  Junction  10  miles,  through  rate 
(1.90  per  ton ;  Moffat's  portion  $1.50  per  ton, 
equivalent  to  .71  cents  per  ton  per  mile ;  Bur- 
lington's portion  40  cents  per  ton,  equivalent 
to  4  cents  per  ton  per  mile.  Barr,  22  miles, 
through  rate  $2  per  ton;  Moffat's  portion 
$1,303  per  ton,  equivalent  to  .61  cents  per 
ton  per  mile ;  Burlington's  portion  09.7  cents 
per  ton,  equival^t  to  3.17  cents  per  ton  per 
mile.  Hudson,  34  mllea,  tbrongh  rate  $2.10 
per  ton;  Moffat's  portion  $1.26  per  ton, 
equivalent  to  .59  cents  per  ton  per  mile; 
Burlington's  portion  84  cents  per  ton,  eqnlv* 
alent  to  2.47  cents  per  ton  per  mite.  Wig- 
gins, 68  miles,  through  rate  $2.40  per  ton; 
Moffat's  portion  $1,241  per  ton,  equlTftlent  to 
.69  cents  per  ton  per  mile ;  Burlington's  por- 
tion $1,159  per  ton,  equivalent  to  1.70  cents 
per  ton  per  mile.  Akron,  116  miles,  through 
rate  $2.85  per  ton ;  Moffat's  portion  $1,296  per 
ton,  equivalent  to  .61  cents  per  ton  per  mile ; 
Burlington's  portion  $1,554  per  ton,  equiva- 
lent to  1.34  cents  per  ton  per  mile.  Schramm, 
148  miles,  through  rate  $3.15  per  ton ;  Mof- 
fat's portion  $1.30  per  ton,  equivalent  to  .66 
cents  per  ton  per  mile ;  Burlington's  portion 
$1.76  per  ton,  equivalent  to  1.10  cents  per  ton 
per  mile.  Laird,  176  miles,  through  rate  $3.40 
per  ton;  Moffat's  portion  $1,499  per  ton, 
equivalent  to  .71  cents  per  ton  per  mile ;  Bur- 
lington's portion  $1,901  per  ton,  equivalent  to 
1.80  cents  per  ton  per  mile.  Sterling,  123 
miles,  through  rate  $2.95  per  ton;  Moffat's 
portion  $1,318  per  ton,  equivalent  to  .62  cents 
per  ton  per  mile;  Burlington's  portion  $1.- 
632  per  ton,  equivalent  to  1.33  cents  per  ton 
per  mile.  Amherst,  187  miles,  through  rate 
$3.50  per  ton;  Moffat's  portion  $1,362  per 
ton,  equivalent  to  .64  cents  per  ton  per  mile ; 
Burlington's  portion  $2.13S  per  too,  equiva- 
lent to  1.14  cents  per  ton  per  mile.  Hereford, 
200  miles,  tbrouj^  rate  $3.50  per  ton ;  Mof- 


fat's portion  $1.32  per  ton,  equivalent  to  .62 
cents  per  ton  per  mile ;  Burlington's  portion 
$2.18  per  ton,  equivalent  to  1.00  cents  per 
ton  per  mile.  To  8  out  of  38  stations  on  the 
Union  Pacific  (the  divisions  to  the  remainder 
being  on  the  same  basis)  are  as  follows:  Saa- 
down,  4  miles  from  Pullman  station  in  Den- 
ver, where  the  Union  Padflc  receives  the 
coal,  through  rate  $2  per  ton ;  Moffat's  por- 
tion $1.50  per  ton,  equivalent  to  .71  cents  per 
ton  per  mile ;  Union  Pacific's  portion  50  cents 
per  ton,  equivalent  to  12.50  cents  per  ton  per 
mile.  Sable,  8  miles,  through  rate  $2  per  ton  ; 
Moffat's  portion  $1,364  per  ton,  equivalent  to 
.64  cents  per  ton  per  mile;  Union  Pacific's 
portion  63.6  cents  per  ton,  equivalent  to  8 
cents  per  ton  per  mile.  Bennett,  30  miles, 
through  rate  $2.15;  Moffat's  portion  $1,152 
per  ton,  equivalent  to  .54  cents  per  ton  per 
mile;  Union  Pacific's  portion  99.8  cents  per 
ton,  equivalent  to  3.32  cents  per  ton  per  mile. 
Hugo,  103  miles,  through  rate  $2.75  per  ton; 
Moffat's  portion  $1.25  per  ton,  equivalent  to 
.59  cents  per  ton  per  mile ;  Union  Pacific's 
portion  $1.50  per  ton,  equivalent  to  1.46  cents 
per  ton  per  mile.  Kit  Carson,  151  miles, 
through  rate  $3.16  per  ton ;  ftloffat's  portion 
$1.26  per  ton,  equivalent  to  .59  cents  per  ton 
per  mile;  Union  Pacific's  portion  $1.89  per 
ton,  equivalent  to  1.25  cents  per  ton  per  mile. 
Chemung,  190  miles,  through  rate  $3.50  per 
ton;  Moffat's  porticm  $1.40  per  ton,  equiva- 
lent to  .66  cents  per  ton  per  mile;  Union  Pa- 
cific's portion  $2,10  per  toa,  equivalent  to 
1.11  cents  per  ton  per  mile.  Masters,  71 
miles,  through  rate  $2.45  per  ton;  Moffat's 
portion  $1,267  per  ton,  equivalent  to  .60  cents 
per  ton  per  mile;  Union  Pacific's  portion 
$1,183  per  ton,  equivalent  to  1-.67  cents  per 
ton  per  mile.  Julesburg,  195  miles,  through 
rate  $3.60  per  ton;  Moffat's  portion  $1.47 
per  ton,  equivalent  to  .69  cents  per  ton  per 
mile;  Union  PadfiCs  portion  $2.03  per  ton, 
equivalent  to  1.04  cents  per  ton  per  mile.  To 
10  stations  on  the  Bock  Island  east  of  Umoo, 
the  divisions  are  about  the  same  as  on  the 
Union  Pacific  east  of  the  same  point. 

In  Its  former  opinion,  wherein  it  reduced 
these  through  rates,  the  comrdsslon  found 
that  the  reduced  rates  fixed  by  it  were  Just 
and  reasonable,  and  would  give  to  the  car- 
riers a  sufficient  return  for  the  services  per- 
formed. In  commenting  concerning  it  they 
said: 

"The  commission  has  given  careful  considera* 
tion  to  the  conditions  surrounding  each  particu- 
lar line,  and  feels  that  they  have  been  most 
liberal  with  the  carriers  in  arriving  at  the 
various  rates  in  this  case.  In  no  case,  exc^t 
in  very  long  hauls,  has  the  rate  been  reduced 
to  less  than  one  cent  per  ton  per  mile,  the  gen- 
eral average  bdng  from  12  to  14  mills  i>er  ton 
per  mile." 

Yet  in  this  case,  when  It  came  to  divisions, 
the  Moffat  road  is  not  given  any  such 
amounts  as  were  stated  In  the  former  case 
that  the  particular  lines  were  entitled  to. 
For  instance,  to  shipments  on  the  Burling- 
ton, the  Moffat  is  given  rates  ot  6.9  mills  to 
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7.1  mills  per  ton  per  mile,  instead  of  an  aver* 
ase  of  12  to  14  mills,  as  the  former  opinion 
states:  whereas,  the  Burlington  divisions  on 
this  haul  yield  it  from  1.09  cents  to  4  cents 
per  ton  per  mile,  or  nearly  twice  as  much 
vtpoD  its  longest  hauls  and  up  to  about  six 
times  as  much  per  ton  per  mile  upon  its 
shortest  haul,  an  average  of  about  twice  aa 
much  on  all  hauls.  The  same  Is  true  concern- 
ing the  Union  Pacific  and  the  Bock  Island. 
It  will  thus  be  observed  that  these  dtrislons 
are  all  out  of  proportion  to  the  mileage,  the 
amount  allowed  per  ton  per  mile  for  such 
mileage  or  the  cost  of  carriage.  *Tl8  true  as 
counsel  for  respondents  urge,  the  testimony 
shows  tliat  for  a  short  haul  on  their  lines 
the  expense  of  carriage  is  greater  per  mile 
than  upon  a  longer  haul  on  the  same  line. 
For  this  reason  they  urge  they  should  be  al- 
lowed a  greater  amount  per  mile  than  the 
Uoffat  road  for  its  longer  haul.  We  appre- 
ciate that  the  Interstate  Commerce  Commls- 
sion  recognizes  this  foct  and  makes  such  al- 
lowances to  the  extent  of  flxlng  a  minimum 
of  25  per  cent  for  the  short  haul.  See  Hay- 
den  Bros.  Coal  Corporation  et  aL  t.  Denver 
ft  Salt  lake  Railroad  Co.  ct  al.,  4S  IntersL 
Com.  Com'n  R.  236,  wherein  at  page  244  It  Is 
said: 

**nie  result  of  applying  the  method  of  divid- 
in%  on  a  mileage  prorate  with  a  minimum  uf 
25  per  cent,  to  the  short  Une,  which  is  a  com- 
m€ta  method  of  dividing  rates  when  an  originat- 
ing or  delivering  line  has  a  relatively  itaort 
haoL- 

If  this  role  were  applied  here,  and  the  cost 
of  carriage  for  the  shorter  haul  considered 
as  a  factor  in  fixing  t£e  divisions,  which  we 
agree  should  be,  it  must  still  be  conceded 
that  there  are  but  two  hauls  Involved  which 
do  not  give  respondents  a  divkdon  greatly 
in  excess  of  25  per  cent.,  while  there  is  no 
testimony  which  shows  that  any  of  these 
hauls  on  their  lines  cost  any  more,  or  even 
as  much,  per  mile  as  do  the  longer  hauls 
on  the  Moffat  line.  Besides,  tbls  argument 
does  not  sustain  the  claim  that  the  commis- 
sioD's  divisions  were  based  upon  the  theory 
of  these  dUTerences  In  the  distances  of  car- 
riage, for  the  reason  that  the  same  dlscrlm- 
iaatlon  Is  made  to  stations  where  the  distance 
on  each  rood  Is  about  the  same.  To  illus- 
trate, the  distance  from  Utah  Junction,  to 
Hereford  on  the  Burlington  is  200  miles,  the 
through  rate  is  $3.50  per  ton;  the  Moffat's 
portion  ts  $1.32  or  .62  cents  per  ton  per  mile ; 
the  Burlington's  portion  Is  $2.18  per  ton,  or 
1^  cents  per  ton  per  mile,  being  over  twice 
as  much  for  practically  the  same  distance. 
The  remainder  of  the  longer  hauls  from  50 
miles  up  on  the  Burlington  will  be  found 
upon  practically  the  same  basis.  This  is  like- 
wise true  of  the  Union  Paclfia  Take  Jules- 
barg,  195  miles  from  Denver,  or  Pullman 
station  in  Denver,  where  it  receives  the  coal, 
the  through  rate  is  $3.50  per  ton;  the  Mof- 
Afs  p»tlon  is  f  1.47  per  ton,  or  .69  cents 
per  Um  per  mile;  the  Unitm  Padflc's  portion 


is  $2.03  per  ton,  or  1.04  cents  per  ton  per 
mile.  To  C3hemung,  a  distance  of  190  miles 
from  Pullman,  the  through  rate  Is  $3.50  per 
ton,  the  Moffat's  portion  is  $1.40  per  ton,  or 
.66  cents  per  ton  per  mile,  while  the  Union 
Pacific's  portion  is  $2.10  per  ton,  or  1.11  cents 
per  ton  per  mile.  In  arriving  at  this  conclu- 
sion, the  commission  says: 

"It  is  a  general  principle  that  the  proportion 
of  a  through  rate  Bball  be  somewhat  lower 
than  the  local  rate;  there  are  m&ay  reasons 
why  this  should  be  bo,  and  the  commission  can 
see  no  reason  why  that  principle  should  not  be 
followed  in  this  case." 

The  commission,  however,  did  not  apply 
this  principle  to  the  respondents*  roads,  but 
only  to  the  petitioners'.  In  comparing  these 
rates  with  the  rates  on  respondents'  roads 
from  the  Northern  foal  field  immediately 
north  of  Denver,  the  commission  says  that 
tbey  are  not  disproportionate  with  them. 
But  their  figures  are  not  in  harmony  with 
these  findings.  They  show  that  In  making 
these  divisions  they  gave  to  the  Union  Pacific 
to  points  on  its  Kansas  divisions  east  of  Den- 
ver and  to  points  oa  its  Julesburg  branch 
east  of  La  Salle  dlvlsltms,  which  average 
about  90.8  per  cent,  and  102.2  per  cent.,  re- 
spectively, of  its  local  rate  from  the  North- 
ern CoI(»ndo  coal  fields  to  the  same  points, 
when  it  only  gave  to  the  Moffat  road  80  and 
8S  per  cent,  respectively,  of  Its  local  rates 
to  Denver ;  that  they  gave  to  the  Burlingtoi^ 
divisions  which  average  120  per  cent  of  Its 
local  rate  from  the  NorChem  coal  fields  to 
the  same  points;  while  It  gave  to  the  Moffat 
road  on  coal  going  to  these  same  points  df- 
Tisions  which  average  only  84  per  cent  of 
its  local  rate  to  Denv^.  Besides,  there  Is 
no  testimony  which  shows  that  these  local 
rates  on  the  Burlington  and  the  Unbm  Pa- 
dflc  are  exc^tlonably  low,  as  was  shown 
concerning  the  Moffat  local  rate  to  Denver. 

[9}  The  petitioner  claims  that  there  was 
no  testimony  offered  of  these  local  rates  on 
the  Burlington  and  the  Union  Pacific,  for 
which  reason  that  the  commission  was  with- 
out authority  to  consider  them  for  comparison 
purposes.  The  petitioner  also  claims  that 
had  they  been  Introduced  in  evidence,  it 
could  have  shown  that  these  hauls  were  on 
prairie  lines,  etc.,  and  therefore  not  compara- 
ble to  that  of  the  Moffat  road.  Respondents 
have  failed  to  show,  and  we  have  been  una- 
ble to  find,  that  these  local  rates  were  offered 
in  evidence,  for  which  reason  the  commis- 
sion was  without  authority  to  consider  them 
for  any  purpose.  Interstate  Commerce  Com- 
mission V.  Louisville  &  Nashville  Railroad 
Co.,  227  U.  S.  S8,  33  Sup.  Ct  185,  57  L.  Ed. 
431.  We  have  commented  upon  these  rates, 
using  the  figures  given  in  the  commission's 
opinion  and  the  briefs  for  the  purpose  of 
showing  (were  tbey  in  evidence)  the  unequal 
portion  of  the  divisions  here  made  when 
compared  with  the  local  rates  of  each  line. 
The  respondents  recognized  these  vast  dis- 
crlminatlims  In  so  far  as  all  facts  heretofore 


Digitized  by 


so 


171  PACIFIC  EEPORTEE 


(Colo. 


statM  are  concerned.  They  seek  to  justify 
their  right  to  the  excessive  portion,  on  the 
theory,  among  others,  of  strategic  position, 
prior  service  to  these  districts  from  othet 
fields,  which,  under  the  former  high»-  rates, 
gave  them  these  same  divisions,  and  for  the 
further  reason  that  since  the  reductions  oth< 
er  initial  carriers  have  agreed  with  them 
upon  the  old  divisions. 

[7]  The  record  discloses  that  for  many 
years  the  respc^ndents  have  been  receiving 
cool  from  other  roads  at  Denver  and  deliv- 
ering it  to  these  stations  from  what  Is  call- 
ed the  Walaenburg  district,  an  average  of 
195  miles  south  of  Denver;  that  coal  from 
this  district  under  the  old  divisions  bad  been 
supplied  to  these  stations  for  many  years  be- 
fore coal  from  the  Moffat  Oak  Hill  district 
entered  the  field;  that  in  1909  the  Oak  Hill 
district  first  became  a  factor  when  the  Mof- 
fat road  fixed  a  rate  to  Denver  of  $1.60  per 
ton  on  lump  coal  and  $1.40  per  ton  on  slack, 
being  the  same  as  from  the  Walsenburg  dis- 
trict; that  it  likewise  accepted  the  same 
divisions  of  the  through  rates  to  points  in- 
volved (except  stations  on  the  Rock  Island) 
aa  were  given  to  the  Initial  carriers  from 
Walsenburg.  For  these  reasons  and  others, 
which  will  hereafter  be  considered,  respond- 
ents contend  tbat  when  any  deduction  is 
made  In  the  tbrougb  rate,  it  should  fcdlow  as 
a  matter  of  .course  tbat  the  divisions  of  the 
lower  rate  should  be  upon  the  same  basis, 
regardless  of  the  inequalities  In  the  former 
divisions.  The  commission  appears  to  bare 
acquiesced  In  this  position.  We  cannot  agree 
with  tbis  conclusi(Hi,  and  the  authorities  do 
not  sustain  it  The  commission  lield  tliat 
tlie  former  through  rates  were  unreasonable, 
and  that  the  reduced  tbrou«^  rates  fixed  by 
it  were  reasonable  It  did  not  change  the 
former  rates  from  either  district  into  Den- 
ver, for  wtilch  reason  its  beading  most  Iiave 
been  tbat  they  were  rea8c»ubl& 

[8]  In  People's  Fuel  &  Sui^  Co.  t,  Orand. 
Trunk  Western  Railway  Co.  et  ah,  27  In- 
terst  Com.  Oomn.  R.  24.  at  page  28.  the  In- 
terstate Commerce  Commlsidon  says: 

"It  is  not  the  separate  factors  in  a  through 
rate,  but  the  rate  or  charge  as  a  whole,  to 
whioi  the  test  of  reasonableness  must  be  ap- 
plied. In  examining  into  the  reasonableness  of 
a  combination  rate  or  charge  we  are  not,  how- 
ever, precluded  from  lookine  to  the  several  fac- 
tors thereof  in  an  effort  to  locate  imreastmable- 
oesa  in  the  total  charge." 

This  comment  Is  applicable  to  the  facts 
here.  The  commission  held  the  former 
through  rate  unreasonable,  but  In  making 
this  division  of  the  new  lower  rates,  they 
based  it  practicelly  upon  two  grounds  and 
de(dlne  to  i^ve  consideration  to  the  other 
general  factors  In  an  effort  to  locate  the 
unreasonableness  in  the  former  total  charge 
in  order  to  place  the  apportionment  of  the 
new  rate  where  it  properly  belongs.  In 
Stacy  &  Sons  v.  Oregon  Short  line  Railroad 
Co.  et  al.,  20  Interst  Com.  Comn.  R.  136,  In 
speaking  on  the  subject  here  involved,  the 


Interstate  Commerce  Commission,  tit  page 
139,  says: 

"The  question  of  divisions  of  these  rates  is 
of  course  now  left  to  the  defendants  to  agree 
upon.  *  *  *  A  mileage  prorate  l>a8is  of 
divisions  woiild  divide  the  eamings  according 
to  the  service  actually  performed  Ey  eat^  car- 
rier." 

In  commenUng  upon  this  language,  our 

commission  in  its  opinion  said: 

"We  agree  with  the  Interstate  Commerce 
CTommisaion  in  the  above  statement.  It  is,  how- 
ever, of  no  assistance  to  the  commisiioa  in  this 
case." 

If  they  considered,  as  they  say,  that  it  was  - 
of  no  assistance  to  them,  that  means  that 
the  mileage  baais  was  not  given  any  consid- 
eration, or  considered  as  a  factor,  or  as  hav- 
ing any  .bearing  in  the  fixing  of  these  dlvi- 
sions;  the  divisions  fixed  confirm  this  state* 
ment  This  was  an  error  of  law.  Such  ques- 
tions are  always  a  proper  element  to  be  conr 
sidered.  Pulp  &  Paper  Mfg.  T.  Ass'n  v.  C, 
M.  &  St  P.  Ry,  Co.  et  aL,  27  Interst.  Com. 
Comn.  R.  83;  Hayden  Bros.  Goal  Corporation 
et  al.  V.  D.  &  S.  L.  R,  Co.  et  al.,  45  Interst. 
Com.  Comn.  R.  236l 

[t]  The  respondents  assert  that  because  of 
the  prior  existence  and  divisions  of  the  old 
Walsenburg  rates  and  their  acceptance  by 
the  Moffat  road,  that  tbis  is  conclusive  evi- 
dence that  those  divisions  were  reasonable, 
and  that  for  this  reason  the  divisions  of  the 
lower  rates  should  be  upon  the  seme  basis. 
This  position  was  evidently  accepted  by  the 
commission.  This  does  not  follow  as  a  mat- 
ter of  course,  and  is  in  conflict  with  the 
previous  rulings  of  the  commission  that  the 
former  through  rates  were  unreasonable. 
These  through  rates  were  the  sum  of  the  di- 
visions, they  being  condemned  by  the  com- 
mission as  too  high;  it  necessarily  foUowa 
tbat  the  division  to  at  least  one  of  the  car- 
riers was  also  too  high.  The  record  shows 
that  when  the  old  Walsenburg  rates  and  di- 
visions were  agreed  upon,  we  had  no  com- 
mission to  appeal  to  In  such  cases.  It  was 
not  until  June.  1906,  that  the  Interstate  Com- 
merce Commission  had  power  to  prescribe 
interstate  rates.  Minnesota  Rate  Cases,  230 
U.  S.  352,  33  Sup.  Ct  729,  57  L.  Ed.  1511, 
48  I*  R.-  A.  (N.  S.)  1151,  Ann.  Cas.  1916A, 
18 ;  I.  O.  C.  V.  C,  N.  O.  &  T.  P.  Ey.  Co.,  167 
U.  S.  479,  17  Sup.  Ct  896,  42  L.  Ed.  243. 

The  record  shows  that  in  order  to  get  its 
coal  into  the  Denver  market,  the  Moffat 
road,  when  cost  of  carriage  is  considered, 
made  a  very  reasonable  local  rate  for  that 
service;  that  It  accepted  the  Walsenburg 
divisions  of  the  old  through  rates  on  tbe 
Burlington  and  the  Union  Pacific,  because 
they  were  the  best  that  It  could  get  at  tlmt 
time,  and  that  it  was  willing  to  participate 
in  those  divisions,  even  thou^  not  profit- 
able to  it  in  order  to  develop  tbe  coal  in- 
dustry along  Its  line.  The  right  to  do  tbis  Is 
recognized  by  the  Interstate  Commerce  Com- 
mission. In  Indianapolis  Freight  Bureau  t. 
P.  B.  R.  Co.,  15  Interst  Com.  Comn.  B.  667. 
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at  page  679,  the  Interstate  Gommerce  Com- 
mission says: 

"A  carrier  may  Toluntaril^  make,  under  the 
force  of  controlling  competition,  rates  which 
it  might  not  be  required  to  make." 

Onr  commissifHi  baa  recognized  this  fact 
In  Greeley  Gas  &  Fuel  Go.  t.  Colorado  & 
Soothem  Ry.  Co.  et  al.,  1  Cola  P.  U.  C.  197, 
It  held  tbat  voluntary  rates  established  by 
carriers  under  high  competitive  conditions 
are  not  a  fair  measure  of  comparison  with 
rates  between  p<^ts  where  little  or  no  compe- 
tltlcm  exists.  By  analogy,  this  position  is 
applicable  to  a  division  of  rates;  a  carrier 
may  voluntarily  agree  to  a  division  which  It 
might  not  be  required  to  accept  This  princi- 
ple applies  to  this  case.  It  should  be  borne 
in  mind  that  It  is  the  commission's  rates  and 
the  division  of  those  rates  by  the  commission 
which  are  Involved.  Tbey  are  not  a  matter 
of  barter  and  trade,  and  the  Moffat  line  Is  not 
at  liberty  to  withdraw  from  them  If  they  are 
miprofitable  and  It  believes  them  to  be  nn- 
Jnst  For  these  reasons,  we  cannot  agree  that 
because  they  participated  in  former  rates  and 
certain  divisions  thereof,  which  gave  them  a 
greater  amount  for  the  services  rendered 
than  those  under  consideration,  that  it  fol- 
lows as  a  matter  of  course  that  a  similar  divi- 
sion upon  a  lower  rate  fixed  by  the  commis- 
sion is  just  or  that  for  this  reason  It  should 
be  divided  upon  the  same  basis  and  the  au- 
thorities do  not  so  hold.  In  Bumham,  Han- 
na,  Munger  Co.  v.  C,  B.  I.  &  P.  By.  Co.,  14 
Intent  Com.  Comn.  B.  299,  the  Interstate 
Conuuerce  Commission  held  that  the  through 
rates  from  Eastern  points  to  the  Missouri 
river  dtles  were  unreasonably  high;  that 
they  were  so  because  those  portions  of  the 
through  rate  between  ItiDssisslppl  river  cross- 
ings and  Missouri  river  cities  were  too  high ; 
for  this  reason  it  ordered  that  the  divisions 
of  certain  carriers  upon  through  transporta- 
tion between  Mississippi  river  cr<»slngs  and 
the  Missouri  river  cities  shonid  be  reduced  to 
«  scale  as  ther^  defined.  This  order  was 
iiEdi^  by  the  Supreme  Court  of  the  United 
Statea  I.  C.  C.  v.  C,  B.  I.  &  P.  By.  Co.,  218 
U.  &  88,  30  Sop.  Gt  661,  54  L.  Ed.  946.  It 
ms  again  observed  by  the  Interstate  Com- 
merce Conunlssion  with  a  slight  change  by 
Increases  to  the  Western  lines.  WarnocU  Co. 
et  at  T.  a  ft  N.  W.  By.  Ga  et  aL,  21  Interst 
Com.  Comn.  B.  546.  The  mileage  of  the  West- 
ern Unes  In  those  cases  In  ivoportifKi.to  the 
whole  were,  prior  to  this  reduction,  less  out 
of  iviQKKtion  than  the  mileage  to  the  statlona 
east  of  Denver  in  c(»nection  with'  the  total 
mileage  under  consideration.  The  fact  that 
the  fonaer  ^viilons  bi^  been  originally 
agreed  upon  and  worked  under  for  years  was 
not  considered  as  a  controIUnig  fftctor  in  tak- 
tng  tbe  reduction  all  off  of  the  Western  lines. 
In  State  of  Iowa,  t,  O.,  St  P.  H.  ft  0.  By. 
Co.  et  aL,  28  Intent  Oom.  C<Hnn.  R.  64,  at 
pagt  73,  the  Interstate  Gommerce  Gommla- 
don  said: 


"It  does  not  follow,  however,  that  a  carrier's 
separate  rates  applicable  to  through  transporta- 
tion are  beyond  control  and  regulation  by  the 
commission.  On  the  contrary,  It  not  infrequent- 
ly bappeoB,  as  in  this  case,  that  the  through 
charges  for  tbe  through  service  are  unreason- 
able because  one  of  the  proportionals  entering 
into  the  through  charges  is  excessive:  and  in 
such  a  case  and  upon  a  proper  record  our  au- 
thority to  reduce  the  unreasonable  through 
charges  by  reducing  the  excessive  proportional 
rate  is  beyond  question.  The  reaBonableness  of 
the  through  rates  is  challenged,  however,  by 
some  of  the  complainants,  and  that  question  is 
before  us  on  the  pleadings  and  on  the  record, 
and  is  the  question  that  is  more  particularly 
dealt  with  In  thia  report  In  support  of  the 
various  contentions  of  tbe  complainants  a  large 
volume  of  testimony  was  offered,  together  with 
numerous  diagrams,  plats,  and  other  exhibits, 
financial  and  otherwise,  by  means  of  which  tbe 
facts  are  graphically  represented.  Although  tbe 
Eastern  defendants  took  no  active  part  in  th« 
hearing,  the  defense  by  the  Western  lines  was 
prepared  with  care.  All  the  points  to  which 
these  exhibits  and  testimony  were  directed  have 
had  careful  consideration,  but  it  is  not  jpossibis 
and  would  not  be  profitable  to  extend  this  state- 
ment of  tbe  case  by  a  discussion  of  them  in  de- 
tail. It  will  suffice  to  say  that  upon  the  wliole 
record  we  have  arrived  at  the  conclusion,  and 
so  find,  that  the  rates  on  class  traffic  moving 
between  interior  Iowa  points  and  the  territory 
east  of  the  Indiana-IUmois  state  line  are  ex- 
cessive and  unreasonable,  and  therefore  unlaw- 
ful. The  proportional  rat«»  between  the  Mis- 
sissippi river  and  the  Eastern  territory  last 
defined  are  in  harmony  with  the  general  system 
of  rates  east  of  the  river,  and  there  is  no  basis 
of  record  for  condemning  that  factor  in  the 
through  charges.  The  through  rates  exacted  ot 
shippers  are  made  excessive  by  reason  of  the 
demands  of  the  carriers  west  of  the  river  and 
tliis  is  the  factor  in  the  through  charges  that 
we  here  condemn  in  finding  that  the  through 
charges  are  excessive." 

In  Cedar  Rapids  Commercial  Club  v.  C,  R. 
I.  &  P.  By.  Co.,  28  Interst  Com.  Conm.  B.  76, 
the  commission  had  under  consideration  the 
question  of  rates  between  Chicago  and  interi- 
or Iowa  points.  It  was  held  that  the  rates 
between  such  interior  points  and  Chicago 
were  unreasonable  and  unduly  discriminative 
in  comparison  with  the  rates  of  the  river 
towns;  that  for  this  reason  the  through  rates 
were  unreasonable,  but  that  the  reduction 
should  be  on  a  graded  scale  between  the  Mis- 
sissippi river  and  those  interior  Iowa  points. 
In  Stacy  &  Sons  v.  O.  S.  L.  R.  £t  Co.,  20  In- 
terst Com.  Comn.  R.  136,  after  holding  that 
certain  through  rates  were  unreasonable,  the 
ounmlssion,  at  page  139,  says: 

"Hie  question  of  divisions  of  these  rates  is 
of  course  now  left  to  the  defendants  to  agree 
upon.  It  may  be  that  their  divisions  will  depetul 
somewhat  upon  whether  the  traffic  is  exchanged 
at  Silver  Bow  or  at  Butte.  The  Ore^  Short 
Line  haul  to  the  junction  with  the  Northnm 
Pacific  would  be  tbe  same  on  a  shipment  to 
Fargo  as  a  shipment  to  Bismarck,  while  the 
Northern  Pacific  haul  would  be  considerably 
greater  to  Fargo  than  to  Bismarck.  The  Oregon 
Short  Line  haul  will  be  somewhat  longer  on 
shipments  from  Hot  Springs  or  Brigbam  than 
on  shipments  from  Logan.  An  arbitrary  basis 
of  divisions  would  ignore  these  differences  in 
the  lengths  of  the  hauls.  A  mileage  prorate 
basis  of  divisions  would  divide  the  earnings  ac- 
cording to  the  service  actually  performed  by 
each  carrier.  If  defendants  are  unable  to  agree 
upon  the  divisicois  of  the  rates  herein  prescribM 
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the  commiBsioiL  will,  upon  further  hearing,  de- 
termine that  guestioo." 

Neither  can  we  agree  that  It  Is  always  cus- 
tomary where  a  through  rate  has  been  reduc- 
ed to  prorate  the  reduction  between  the  car- 
riers upon  the  same  basis  as  each  one's  reduc- 
tion bore  to  the  whole.  In  some  cases  that 
system  has  been  adopted,  but  an  investigation 
of  them  wlU  disdose  that  the  original  appor- 
tionment was  In  harmony  with  some  reasona- 
ble divlirion  in  proportion  to  the  mileage  of 
each,  and  the  services  rendered,  while  In  oth- 
ers the  rule  has  not  been  followed  at  all; 
but  to  the  contrary  they  are  based  upon  some 
equitable  division  in  proportion  to  the  mileage 
of  each.  For  Instance  In  Sloss-SheflBeld  Steel 
&  Iron  Co.  et  al.  v,  L.  &  N.  R.  R,  Co.  et  al.,  35 
Interst.  Com.  Comn.  R.  461,  where  a  reduc- 
tion was  made  on  pig  iron  rates  In  car  lots 
tcom  producing  points  in  Alabama  and  Ten- 
nessee to  points  north,  including  Chicago,  It 
was  held  that  the  Southern  carriers  should 
bear  23  cents  and  the  Northern  carriers  12 
cents  out  of  a  35-cent  reduction  from  a  for- 
mer rate  of  $4.35  when  reduced  to  $4.  The  new 
division  gave  to  the  Southern  lines  operating 
l>etween  Birmingham  and  the  Ohio  river  $2.- 
52,  and  the  Northern  lines  operating  between 
Uie  rWer  and  Chicago  $1.48 ;  the  former  dM- 
Blm  of  the  $4.35  rate  being  $2.75  to  the  South- 
ern lines  and  $1.60  to  the  Northern  lines.  The 
average  distance  through  the  gateway  (the 
Ohio  river)  was  866  miles  Blrmlns^m, 
and  287  miles  from  Cbicaga  ' 

[II]  While  It  may  be  conceded  that  the 
strategic  position  of  e  convany's  road  may  be 
taken  into  consideration  in  the  matter  of  di- 
visions, it  Is  not  by  any  means  the  sole  or  con- 
trolling factor.  In  the  case  last  cited  on  this 
subject,  the  commission,  at  page  463,  said: 

"The  Northern  carriers  take  the  position  that 
DO  part  of  the  reduction  should  be  borne  by 
them.  Their  contention  is  based  chiefly  on  the 
theory  that  pig  iron  from  the  South  displacea 
pig  iron  produced  at  furnaces  la  their  own  ter- 
ritory, and  therefore  does  not  furnish  them  any 
additional  traffic  over  and  above  what  they 
would  otherwise  bauL  In  view  thereof,  and  of 
the  fact  of  their  strategic  position,  with  respect 
to  traffic  that  originates  in  their  own  territory, 
they  claim  to  be  possessed  of  equities  and  ot 
trade  advantages  which  entitle  them  to  larger 
divisions  than  they'  might  otherwise  reasonably 
demand.  The  contention  in  part  implies  an  as- 
sumption that  there  is  practically  no  demand 
for  pig  iron  in  the  Northern  markets  which 
could  not  be  supplied  from  furhaces  in  central 
freight  association  territory.  The  evidence 
shows,  however,  that  for  many  uses,  especially 
in  the  manufacture  of  stoves,  small  castings, 
and  certain  kinds  ot  machinery,  Southern  iron 
is  preferred,  and  that  there  is  considerable  de- 
mand for  it  in  the  Northern  markets.  It  com- 
mands a  ready  sale  as  a  mixture  for  many  kinds 
of  iron  products.  This  is  true  to  such  an  ex- 
tent that  some  foundries  are  quite  largely  de- 
pendent upon  it  because  of  its  peculiar  quali- 
ties as  distinguished  from  pig  inm  from  the 
Northern  furnaces.  It  is  therefore  a  matter  of 
general  public  interest  that  Southern  iron  should 
move  freely  into  the  Northern  territories." 

To  some  extent  this  condition  prevails  here. 
Hie  ttncontradlcted  testimony  discloses  that 
the  Moffat  coal  is  harder  than  that  In  the 


Southern  fields,  or  even  the  Rock  Springs 
Wyoming  coal  on  the  Union  Padflc,  or  that 
in  the  Big  Horn  Basin  on  the  Burlington,  and 
that  it  develops  tests  wlilch  disclose  its  su- 
perior qualities.  The  coal  In  the  local  fields 
north  of  Denver  is  not  (dalmed  to  be  Its 
class;  that  for  all  of  these  reasons  there  is 
an  Increasing  demand  for  it,  and  that  it 
com^mands  a  ready  sale,  which  Is  increasing 
In  the  territory  in  question,  as  well  as  In 
Nebraska,  Kansas,  and  other  points.  In  such 
cases,  as  stated  by  the  Interstate  Commerce 
Commission,  it  is  a  matter  of  general  public 
Interest  that  it  should  move  freely  Into  the 
Eastern  territory.  The  Moffat  road  should 
not  b&  discriminated  against  because  it  Is 
on  its  line.  The  question  of  the  market  and 
demand  for  this  coal  was  eliminated  by  the 
commission  In  fixing  these  divisions.  This 
was  error.  In  Hayden  Bros.  Coal  Corpora- 
tion et  al.  T.  Denver  &  Salt  Lake  R.  R.  Co.  et  • 
al.,  45  Interst  Com.  Comn.  R.  236,  wherein 
the  commission  fixed  divisions  on  this  coal 
to  points  in  Kansas,  Nebraska,  Missouri,  and 
South  Dakota,  at  page  237.  It  said: 

"The  delivering  Hoes  contend  that  cousidera- 
tloD  should  be  given  to  the  fact  that  coal  from 
the  Oak  HUb  distriet  displaces  that  which  could 
be  supplied  by  those  roads  from  producing  points 
on  their  own  lines,  and  thus  deprives  uiem  of 
a  longer  haal  if  the  coal  were  to  originate  at  ■ 
the  latter  points.  But  this  last  contention  was 
also  offered  by  these  same  carriers  in  the  orig- 
inal case,  and  was  there  rejected  as  not  being 
a  sufficient  reason  for  refusing  to  establish  joint 
rates  from  Oak  Hills  to  sucb  destinations. 
Likewise,  in  the  matter  of  divisions,  such  a 
proposition  cannot  be  controlling  in  the  detw 
mination  of  the  portioii  of  the  rate  which  should 
accrue  to  the  delivering  lines  for  the  service 
which  they  perform  on  coal  originating  at  the 
Oak  Hills  mines." 

While  it  is  true  that  In  this  case  the  Inter- 
state Commerce  Commission  gave  to  the  Mof- 
fat road  a  smaller  amount  than  our  commis- 
sion has  awarded  It  for  these  Intrastate  ship- 
ments, it  was  upon  a  three-line  haul,  and 
the  amount  awarded  to  the  delivering  car- 
rier Is  very  much  less  than  awarded  here; 
also  the  divisions  for  these  Interstate  ship- 
ments are  somewh^  equal  in  pr(^rtl<»i  to 
the  mileage  of  each,  while  the  dlvlsioua  un- 
der cousideratlon  are  all  ont  of  proportion  to 
the  mileage,  the  services  rendered,  or  the 
cost  of  carriage.  This  condition  Is  more 
clearly  shown  between  the  intrastate  and  In- 
terstate divi^ons  on  the  Unlou  Pacific  for 
the  same  coal  over  the  Same  line.  To  illue- 
trate,  in  the  case  last  dted,  the  tlirough  rate 
under  consideration  on  .coal  from  Oak  Hills 
to  points  on  the  Chicago  &  Northwestern 
Railway  Company  hauled  from  Denver  to 
jTremont,  Neb.,  over  the  Union  PadSc-  was 
$4;  the  ccHumlssion  gave  to  the  Union  Padflc 
$2.13%  per  ton  as  its  portion  for  hauling  the 
coal  a  distance  of  525  miles.  By  the  division 
under  consideration,  it  gets  $2.03  for  its  haul 
for  the  same  coal  over  the  same  line  from 
Denver  to  Julesburg,  a  distance  of  195  miles, 
yet  Its  strategic  position  la  Just  as  £avorable 
upon  the  Fremont  haul  as  It  Is  npra  ths 
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jQlesbnrg  haal  so  far  as  furnishing  coal  from 
mines  upon  Its  lines  are  concerned,  both  being 
upon  its  main  line  where  they  can  be  readily 
Bnpplled  from  Its  Wyoming  fields.  This  case 
also  discloses  that  under  the  divisions  there- 
in fixed,  the  Union  FaciUc  gets  more  per  ton 
pet  mile  for  Its  Oak  HlHs-Fremont  b&nl  than 
It  gets  for  Its  Rock  SpriDgs-Fremont  haul, 
a  distance  of  763  miles,  and  mach  more  than 
tor  its  Evanstou  haul  to  Fremont,  a  distance 
of  878  miles,  for  which  It  Toluntarlly  accepts  a 
division  of  $3  per  ton.  Other  similar  illus- 
trations could  be  shown  wUch  tend  to  dis- 
close the  vast  discrimination  under  considera- 
tion. In  commenting  upon  the  former  Wal- 
Boibarg  rate,  our  commission.  In  Its  opinion, 
Bays: 

"The  joint  rates  on  coal  from  the  Walsenbnrg 
district  to  points  on  the  lines  of  the  defeodants 
have  been  m  effect  for  many  years,  and  as  far 
as  this  commission  has  been  advised,  the  divi- 
sions ot  the  same  have  been  entirely  satisfac- 
tory to  all  concerned.  The  commission  feels  that 
a  condition  which  has  been  in  effect  for  so  many 
years,  and  which  is  so  closely  associated  with 
the  present  case,  should  have  some  weight  and 
be  given  caref^  cMidderation.'* 

In  re  Bates  on  Lnmbw,  etc.,  SI  Interst 
Com.  ConuL  K.  673,  la  dted  as  authority  for 
this  etmeluBlon,  also  as  a  precedent  for  mak- 
ing the  dlvlaions  the  same  as  the^  were  on 
the  old  rates.  An  examination  of  this  case 
dlsdoeee  that  conditions  are  not  similar. 
Had  the  respmdents  paraltel  lines  to  the 
Moffat  road  from  Denver  into  the  Oak  HUls 
district,  and  were  hauling  similar  coal  upon 
their  own  line  from  this  dlsttlct  throughout 
the  entire  distances,  and  the  Moffat  road  was 
asking  for  a  larger  division  than  frarmerly. 
for  its  haul  to  Denver,  the  Arkansas  case 
wMild  be  applicable  so  far  as  these  phases 
of  It  are  concerned,  and  woMd  be  entitled  to 
be  girai  OHisIderation  accordingly.  But  even 
then,  as  a  comparistm  of  the  divisions  in  that 
ease  will  disclose  It  would  not  be  authority 
to  justify  the  divlslrais  under  cmsideratlon, 
besides  there  are  other  elonents  wbldi  enter 
Into  this  case,  whldi  were  Ignored  by  the 
commission,  which  would  distinguish  it  from 
that,  even  thoufl^  tba  product  come  from 
different  directions ;  for  Instance,  it  appears 
to  be  conceded  tbat  the  cost  of  carriage  per 
mile  iipon  tbe  dlfferoit  Unes  In  tiie  Arkansas 
ease  was  practically  the  Bam&  There  is  a 
vast  difference  In  this  iwvsct  here.  It  Is  un- 
contradicted that  the  mountainous  cbaracte~ 
of  the  Uoffat  line  is  such  that  It  greatly  re- 
stricts the  number  of  cars  that  can  be  handled 
la  a  train;  that  it  requires  two  and  some- 
ttnoes  three  engines  over  a  part  of  the  line  to 
haol  23  cars.  The  cost  from  Walsenbnrg 
Is  muiA  lesa  «Ependv&  It  Is  Shown  that 
one  engine  can  haul  over  twice  as  many  cars 
tntm  this  district  as  can  two  over  the  entire 
Une  oif  the  Hoffat  road. 

In  Coal  Rates  from  Oak  Hills,  Coloradf^  35 
Inteist  Com.  Comn.  R.  456,  the  commission, 
in  fixing  the  divisions  between  the  Moffat  and 
Rode  Island  roads,  recognizes  a  dlstlnctlcm, 
wherdn.  In  concluding  Its  hndlngs,  it  Is  said: 


'This  report  deals  with  a  particular  case.  It 
refers  only  to  tbe  relations  between  tl  e  Moffat 
road  and  tbe  Rock  Island  lines  on  a  particular 
commodity,  and  is  not  intended  for  application 
to  other  commodities  or  to  tbe  relations  of  the 
Moffat  road,  tbe-  Rode  Island,  or  both,  with  oth' 
er  roads.  The  divisions  received  by  the  initial 
lines  in  the  Walsenburg  district,  on  coal  de- 
livered to  the  Rock  Island  at  Pueblo,  while 
not  as  large  as  the  constant  divisions  herein 
found  reascmable  for  tbe  Moffat  road  in  con- 
nection with  the  Rock  Island  at  Denver,  yield 
much  higher  returns  per  ton-mile.  We  have  not 
conBid»ed  them  sufficiently  high  to  measure  the 
divisions  which  the  Moffat  road  should  receive 
for  its  haul  from  Oak  Hills  to  Denver.  The  di- 
vinoos  and  revenues  herein  found  reasoQBble 
for  tbe  Moffat  road's  services  in  connection  with 
the  Rock  Island  should  not  be  used  to  measure 
the  divisl(ms  of  the  carriers  serving  tbe  mines 
at  WalsenbuK  tm  coal  delivered  to  other  car- 
riers at  Pueblo  or  at  Denver,  or  its  own  in 
connection  with  other  carriers." 

A  comparison  will  disclose  that  the  rates 
under  consideration  are  all  out  of  proportion 
to  those  fixed  In  tbe  Rock  Island  case  whm 
considered  from  a  mileage  basis. 

[11]  There  are  other  reasons  which  enter 
into  the  consideration  of  divisions  from  Wal- 
senburg  that  do  not  apply  to  the  Oak  Hills 
district  which  tend  to  show  tbat  Initial  car- 
riers from  Walsenburg  might  be  willing  to 
accept  the  old  basis  of  divisions  when  It 
would  not  be  Just  to  the  Moffat  line.  For  in- 
stance, the  testimony  discloses  that  the  Col- 
orado &  Southern  with  a  line  from  tbe  Wal- 
senburg district  to  Denver  Is  controlled  by  the 
Burlington,  tbat  t)etweeu  them  It  makes  no 
difference  what  the  divisions  are,  but  if  the 
Colorado  &  Southern  Joined  In  a  request  for 
more  equal  divisions,  and  It  was  granted,  the 
Burlington  would  get  less  for  its  haul  when 
the  coal  was  received  at  Denver  from  the 
Denver  &  Rio  Grande  Railroad  Company. 
There  is  no  testimony  which  discloses  that 
the  Denver  &  Rio  Grande  Railroad  Company 
Is  not  satisfied  with  these  divisions,  but  tbe 
cost  of  their  haul  from  Walsenburg  to  Den- 
ver la  materially  less  than  that  of  the  Moffat 
road  from  Oak  Hills.  The  Denver  Rio 
Grande  serves  a  lai^e  territory  out  of  Den- 
ver. It  takes  both  passengers  and  freight 
from  the  Burlington  and  Union  Pacific  to  the 
South  and  West.  To  many  stations  on  Its 
line  for  shipments  coming  from  tbe  East  on 
the  Burlington  and  Union  Pacific,  It  is  in  the 
same  favorable  position  for  exacting  unequal 
divisions  upon  such  sblpments  as  the  respond- 
ents are  with  it  to  stations  on  their  lines  east 
of  Denver.  The  Moffat  road  Is  not  thus  fa- 
vorably situated.  So  far  as  business  from 
the  East  is  concerned,  it  might  be  said  that 
it  ends  nowhere  and  has  nothing  to  offer,  like 
tbe  Denver  &  Rio  Grande  and  the  Colorado 
&  Southern,  when  It  comes  to  a  question  of 
barter  and  trade  concerning  divisions.  For 
this  additional  reason,  this  discrimination 
against  tbe  Moffat  road  reached  In  part  by  a 
comparison  of  what  has  been  agreed  to  be- 
tween the  other  roads  is  emmeoira. 

The  former  division  sheets  w^  not  sub- 
mitted to  the  commission  before  the  hearing, 
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but  after  the  arguments  the  commission  Is- 
sued an  order  requiring  all  parties  to  fur- 
nish them,  which  was  done.  The  petitioner 
claims  that  It  was  relying  upon  the  commis- 
sion to  decide  these  cases  upon  the  record 
made ;  that  it  refrained  from  introducing  Its 
former  division  sheets  for  the  reason  that  It 
considered  them  incompetent  and  immateri- 
al; It  being  admitted  that  the  new  rates 
were  constructed  on  a  different  basis  from 
the  former  ones,  to  wit,  for  each  statton  In- 
stead of  grouping  them.  It  further  suggests 
that  the  previous  divisions  from  the  Walsen- 
burg  lines  bear  on  their  face  evidence  of  bar- 
gaining between  the  carriers,  and  dte  the 
testimony  of  Mr.  Spens,  a  witness  for  the 
Burlington,  In  corroboration  of  this  claim, 
wherein  he  states  that  they  tried  to  get  all 
they  could.  They  further  cite  a  jwrtlon  of 
the  commission's  opinion,  wherein  it  is  said: 

"As  far  as  this  commiasion  has  been  advised, 
the  divisions  of  the  same  have  t>een  entirely  sat- 
isfactory to  all  concerned." 

Counsel  urge  there  is  no  evidence  to  that 
effect;  that  had  these  division  sheets  been 
tu  the  record  when  the  testimony  was  taken 
so  it  would  then  have  been  advised  that  the 
commission  would  consider  them,  that  it 
could  and  would  have  introduced  testimony 
to  establish  that  such  divisions  were  not  sat- 
isfactory to  all  concerned;  that  their  lack 
of  opportunity  to  produce  evidence  showing 
this  and  other  facts  concerning  the  original 
divisions  was  prejudicial  error.  I.  O.  v. 
L.  &  N.  lU  R.  Co.,  227  U.  S.  88,  93,  33  Sup. 
Ct  185,  187  (57  li.  Ed.  431),  Is  cited  as  sus- 
taining this  position.  The  question  Involved 
was  the  legal  sufficiency  of  the  evidence  to 
sustain  the  commission's  order.  The  commis- 
si<Hi  contended  that  the  law  imposed  upon  it 
the  duty  of  keeping  itself  Informed  upon  the 
omdition  of  railroads;  that  for  this  reason 
it  could  consider  the  information  so  obtained 
in  deciding  questions  involved  in  hearings. 
In  answer  to  this  the  court  says: 

"The  commission  is  an  administrative  body, 
and,  even  where  it  acts  in  a  quasi  judicial  ca- 
pacity, is  not  limited  by  the  strict  rules,  as  to 
the  admissibility  of  evidence,  wtiich  prevail  in 
suits  between  private  parties.  IdL  Com,  Comn. 
v.  Boird,  194  U.  S.  25  [24  Sup.  Ct  563,  48  U 
Ed.  860].  But  the  more  liberal  the  practice  in 
admitting  testimony,  tbe  more  imperative  the 
obligation  to  preserve  the  essential  rules  of  evi- 
dence by  which  rights  are  asserted  or  defended. 
In  such  cases  the  commissioners  cannot  act  up- 
on th^  own  information  as  could  jurors  in 
primitive  days.  All  parties  must  be  fully  ap- 
prised of  the  evidence  submitted  or  to  be  con- 
sidered, and  must  l>e  given  opportunity  to  cross- 
examine  witnesses,  to  inspect  documents,  and  to 
<^er  evidence  in  explanation  or  rebuttal.  In  no 
other  way  can  a  party  maintain  its  rights  or 
make  its  defense." 

Counsel  for  respondents  concede  that  this 
declaration  would  be  applicable  had  the  pe- 
titioner, after  notice  of  this  order  and  the 
furnishing  of  those  sheets,  requested  permis- 
sion to  offer  further  testimony  and  argument, 
and  suggests  that  upon  request  the  commis- 
Blon  would  uadonbteidly  bave  granted  It  As 


counsel  agree  upon  the  rights  of  each  to  offer 
further  testimony  after  the  receipt  of  divi- 
sion or  rate  sheets,  and  as  the  case  must  be 
reversed  for  other  reasons,  it  Is  unnecessary 
to  pass  upon  the  respective  contentions  con- 
cerning .this  assignment 

[12]  Respondents  urge  that  if  these  divi- 
sions are  fixed  in  amounts  different  than 
those  from  Walsenburg,  It  will  require  them 
to  haul  coal  from  Denver  to  the  same  stations 
east  at  differrat  amounts  for  the  same  haul, 
depending  upon  which  of  these  fields  it  comes 
from.  This  they  say  would  present  an  un- 
lawful discrimination  against  them.  In  pre- 
senting this  argument  they  overlook  the  con- 
verse of  it  adopted  by  the  commission  against 
the  Mbffat  road  in  their  favor,  and  which 
they  seek  to  Justify ;  that  Is,  that  In  fixing 
the  divisions  for  the  Moffat  road,  on  coal 
from  the  Oak  Hills  district  the  annmission 
has  fixed  Its  division  In  something  over  50 
different  amounts  for  the  same  haul,  depend- 
ing upon  the  destination  of  the  coaL  To  il- 
lustrate, on  the  Burlington,  if  consigned  to 
Derby,  10  miles  frotn  Utah  Junction,  tbe  Mof- 
fat road  gets  $1.50  per  ton,  but  if  consigned 
to  Barr,  22  miles  from  Utah  Junction,  It  gets 
but  $1,303  per  ton,  while  if  consigned  to  Ft. 
Morgan,  a  distance  of  82  miles  from  Utah 
Junction,  it  gets  $1.26  per  ton;  while  if  to 
Laird,  a  distance  of  176  miles  from  Utah 
Junction,  it  gets  $1,499  per  ton,  and  so  on. 
The  same  method  is  applied  to  the  Union  Pa- 
cific and  Rock  Island ;  the  Moffat  road  being 
allowed  as  Its  division  a  different  amount  for 
nearly  every  station,  though  its  haul  is  the 
same  for  each.  Respondents  not  only  make 
no  complaint  concerning  this,  but  seek  to 
Justify  It  In  such  ease  tbey  ought  not  to 
com^in  wben  tbe  same  results  follow 
against  them  because  they  bare  different  di- 
Tlslmis  wltb  otber  roads  fixed  by  agreanent, 

[IS]  The  respondents  were  allowed  to 
show  tbe  pn^rtlon  of  cars  for  Hoffat  coal 
loading  fomisbed  by  tb^  respective  roads 
for  about  three  years  prior  to  this  bearing ; 
It  bdnsr  In  tbelr  favor,  altbongb  gradually 
decreaeing.  niey  nrge  this  as  one  of  the 
reasons  for  tbe  unequal  dfvisi<m  In  propor- 
doa  to  the  mileage  basis.  The  commlasitMi 
accepted  this  as  an  Item  to  be  considered  in 
deddlng  the  question.  We  canno^  agree  vith 
this  con<dn8lon.  In  Hnerftmo  Goal  Ca  v. 
Colorado  &  Southeastem  R.  Go.  et  al,  28 
Interst  Com.  Oomn.  B.  602,  the  Interstate 
Commerce  Commission  held  that  each  carrier 
on  a  throng^  ronte  owes  a  du^  to  tbe  pub- 
lic to  furnish  its  proportion  of  cars  for  tho 
traffic  over  the  through  rbnte ;  that  the  pro- 
portion  of  each  should  be  tbe  proportion  It 
would  have  to  furnish  If  a  car  for  car  in- 
terchange was  acttially  made  at  the  Junction 
points.  The  record  shows  that  a  lai^  num- 
ber of  cars  furnished  by  respondents  were 
for  shipments  of  coal  to  points  on  their  lines 
beyond  Colorado.  No  testimony  was  offer- 
ed as  to  the  number  for  Intrastate  shipments. 
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alone.  For  this  reason  It  is  Impossible  to 
teU  whether  even  In  the  past  respondents 
have  furnished  more  than  their  share  for 
the  stations  under  consideration.  The  rec- 
ord shows  that  the  portion  famished  by  the 
M<rffat  road  is  increafdng,  bat  unless  provid- 
ed by  agreement,  this  matter  sbould  not  have 
any  bearing  on  a  division  to  be  fixed  by  the 
commission  for  the  future.  The  petitioner 
contends  that  this  should  not  have  been  con- 
sidered for  the  reason,  among  others,  that 
tbe  use  of  foreign  equipment  Is  compensated 
for  by  a  per  diem  charge  on  each  car  be- 
tween the  roads,  therefore  it  would  be  un- 
just to  penalize  by  low  divisions  a  road  which 
uses  a  large  proportion  of  foreign  equipment 
when  the  road  pays  a  per  diem  rental  for 
that  equipment  They  cite  no  testimony 
showing  such  a  custom,  for  which  reason  we 
will  not  consider  it,  but  without  It  are  of 
opinion  that  it  ought  not  to  be  taken  into 
consideration  in  fixing  these  divisions.  There 
Is  no  showing  or  promise  as  to  what  any 
road  will  do  in  the  future  in  this  respect 
The  commission  made  no  order  concerning 
It  If  either  falls  to  do  its  share,  the  rule 
for  which  has  heea  laid  down  by  the  Inter- 
state Commerce  Commission,  we  take  It  that 
upon  complaint  our  commission  would  have 
Jtirisdlction,  and  certainly  would  not  require 
the  respondents  to  do  more  than  their  diare. 
In  Wichita  Board  of  Trade  v.  A.,  T.  &  S.  F. 
Ry.  Co.  et  al.,  25  Interst  Com.  Comn.  K. 
825,  in  commenting  upon  this  question,  at 
page  631,  the  Interstate  Commerce  Commis- 
sion says: 

"We  are  not  impressed  by  the  contention  of 
the  Union  Pacific  that  the  present  adjustment 
is  necessary  In  order  that  It  may  retain  posses- 
sion of  its  equipment  As  ve  have  announced 
in  previous  cases,  it  is  proper  that  the  carriers, 
as  between  themaelves,  should  adopt  reasonable 
regulations  calculated  to  induce  the  prompt  re- 
turn of  cars  by  foreign  lines,  but  a  carrier  has 
DO  right  to  establish  regulations  or  fix  rates 
vith  a  view  to  controlling  the  direction  in  which 
its  equipment  shall  be  employed  by  the  Bhipping 
public  Missouri  &  Illinois  Coal  Co.  v.  I.,  O. 
B.  R.,  22  Interst  Com.  Comn.  B-  39." 

By  analogy,  this  declaration  is  applicable 
here.  In  Louisiana  &  P.  Ry.  Co.  v.  United 
States  (Com.  C.)  209  Fed.  244,  the  court  held 
tliat  a  reasonable  division  out  of  joint  rates 
could  not  be  denied  a  common  carrier  for 
transportation  services  by  the  Interstate 
Commerce  Commission  because  of  any  past 
or  iM^sent  derelictions,  or  even  the  fear  of 
farther  violations  of  law. 

[141  Coansel  for  respondents  suggest  that 
In  July,  191fl,  the  MoCCat  road  filed  with  the 
Public  Utilities  Commission  a  freight  tariff, 
naming  Its  proportional  rate  on  coal  from 
Oak  Hills  district  to  Littleton  and  Engle- 
wood,  viz.  the  Santa  F6;  they  say  that 
while  the  tariff  is  not  a  part  of  the  record, 
yet  it  has  been  filed,  and  tbat  this  court  In 
reviewing  the  decisions  of  the  commission 
shoold  take  notice  of  the  public  records  of 
tbat  office.  In  Just  what  manner  this  Is  to 
be  doiu^  they  do  niot  say.   Assuming  that 


we  will  take  Judicial  notice  of  the  commis- 
sion's opinions,  which  are  furnished  In 
pamphlet  and  bound  volume,  we  cannot  agree 
that  we  should  take  notice  of  the  records  In 
that  office.  Had  counsel  desired  this  court 
or  the  commission  to  consider  that  rate 
sheet,  they  should  have  offered  It  as  evidence. 

[  1 S]  The  petitioner  Is  without  terminal  fa- 
cilities in  Denver,  for  which  reason  the  com- 
mission held  that  out  of  its  divisions  Inci- 
dent to  delivery  to  the  Union  Pacific  and 
Rock  Island,  it  must  pay  the  20  cents  per 
ton  charged  for  the  switching  which  is  per- 
formed by  another  company.  Error  is  as- 
signed to  this  ruling.  People's  Fuel  &  Sup- 
ply Co.  V.  Grand  Trunk  Western  Ry.  Co.  et 
al.,  27  Interst  Com.  Comn.  R.  24,  same  title, 
30  Interst.  Com.  Comn,  R.  657,  and  Waverly 
Oil  Works  Co.  V.  Pennsylvania  R.  Co.  et  al.,  28 
Interst  Com.  Comn.  R..  621,  are  cited  as  sus- 
taining It;  while  Sloss-Sheffleld  Steel  &  Iron 
Co.  V.  L.  &  N.  R.  R.  Co.,  35  Interst.  Com. 
Comn.  R,  4G0,  is  relied  upon  as  holding  to  the 
contrary.  The  rule  announced  In  the  cases 
first  dted  appears  to  be  the  general  one  (of 
course  with  exceptions)  followed  by  the  In- 
terstate Commerce  Commission,  We  cannot 
agree  that  the  testimony  was  Insufficient  to 
Justify  Its  adoption  here.  We  do  not  con- 
cur, however,  when  applied  to  this  case,  in 
the  quotation  dted  from  the  first  of  these 
cases,  which  reads: 

"If  it  cannot  afford  to  pay  for  the  termi- 
nal services  which  other  *  •  *  carriers  pro- 
vide, it  will  doubtless  have  to  retire  frcnn  com- 
petitive traffic." 

The  dajf  when  this  quotation  was  applica- 
ble In  a  case  of  this  kind  has  gone  by.  Since 
rate-making  power,  as  well  as  fixing  the  di- 
visions, has  been  lodged  In  commissions  both 
state  and  federal,  the  carriers  are  not  at  lib- 
erty to  retire  from  a  rate  or  division  fixed 
by  the  commission,  so  that  shippers  on  their 
lines  will  have  no  opportunity  to  compete 
with  those  on  others.  The  carrier's  remedy, 
as  adopted  here,  Is  by  an  appeal  to  the  com- 
mission, and  then  to  the  courts. 

In  harmony  with  the  rule  followed  in  In- 
terstate Commerce  Commission  v.  Union  Pa- 
cific Railroad  Co.  et  al.,  222  U.  S.  541,  32 
Sup.  Ct  108,  56  I>.  Ed.  308.  we  have  given  all 
the  testimony.  Including  the  comparison  of 
these  divisions  with  divisions  upon  other 
roads  and  on  these  In  Interstate  shipments, 
as  well  as  the  deductions,  sought  to  be  drawn 
therefrom,  together  with  all  other  competent 
testimony,  careful  consideration.  To  sum- 
marize, our  conclusions  are  that  for  the  rea- 
sons and  in  the  particulars  above  stated,  the 
commission  erred  as  a  matter  of  law  In  con- 
sidering and  giving  effect  to  facts  which 
should  have  no  bearing  upon  the  question, 
and  In  falling  to  consider  and  give  effect  to 
other  facts  which  were  entitled  to  consid- 
eration ;  that  their  order  Is  not  supported 
by  any  substantial  testimony ;  that  it  Is  not 
In  accordance  with  the  evidence;  and  that 
when  tested  by  the  uncontradicted  testimony, 
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It  Is  unjnst  anff  unreasonable.  Their  conclu- 
sions In  these  respects  InTolve  errors  of  law. 
Louisville  &  N.  B.  Ca  v.  United  States  (D. 
C.)  227  Fed.  258;  LoulsvUle  &  N.  B.  CO. 
United  States  (D.  C.)  216  Fed.  672. 

[It]  The  petitioner  calls  our  attention  to 
that  portion  of  section  52  of  our  Utilities  Act 
which  says: 

"Upon  hearlns,  tho  Supreme  Court  shall  en- 
ter judgment  eiUier  affirming,  setting  aside  or 
modifying  the  order  or  dedslon  of  the  conunis- 
Bion." 

It  contends  the  testimony  discloses  tbat 
the  divisions  should  be  in  certain  amounts, 
stating  them,  and  tbat  the  above  language  Is 
authority  for  us  to,  and  that  we  should, 
modify  the  order  of  the  commission  by  fixing 
the  dlTlsions  In  these  amounts.  We  cannot 
agree  with  this  position.  This  court  Is  not 
a  rate-making  tribunal,  and  the  language 
quoted  was  not  Intended  txt  make  It  such. 
The  authority  to  do  this  Is  vested  In  the 
commission  with  the  right  to  a  review  by 
this  court.  We  are  not  only  not  authorized 
to  fix  a  division,  but  feel  it  our  duty  and 
have  attempted  to  discuss  the  points  under 
consideration  in  a  manner  that  will  not  dis- 
close our  personal  views  upon  the  weight  to 
be  given  any  competent  testimony  or  the 
result  that  diould  follow,  and  thereby  em- 
barrass the  commission  in  its  determination 
of  these  questions,  when  considered  under 
correct  principles  of  law. 

For  the  reasons  stated,  the  dedi^on  and 
order  of  the  commisdon  will  be  reversed  and 
set  aside,  and  the  cause  remanded  toi  fur- 
ther proceedings  not  incraidste^  with  the 
views  herein  expressed. 

Reversed  and  remanded. 

WHITE  and  BAILEY,  JJ..  not  partldpat- 
ing. 

(U  Colo.  268) 

CHICAGO,  R.  I.  &  P.  RX.  CO.  et  aL  v.  PUB- 
LIC UTILITIES  COMMISSION  OF 
COLOBADO  et  al.   (No.  8939.) 

(Supreme  Court  of  Colorado.    Feb.  4.  1918.) 

1.  Pdblio  Sebtics  Coumissions  «sa32  —  Ob- 
debs— Appeals— Beview  . 

On  writ  of  error  to  review  an  order  of  the 
Public  Service  Commission,  it  is  the  duty  of 
the  Supreme  Court  under  the  statute  to  ex- 
amine uie  evidence  to  determine  whether  there 
is  any  competent  evidence  to  support  tiie  find- 
ings of  the  commissioD,  and  whether  the  order 
is  just  and  reasonable. 

2.  Cabbiebs  iS=>1  2(7)— Coal  Bates— Obdkbs— 
Evidence— Sufficiency. 

On  writ  of  error  to  review  an  order  of  the 
Public  Service  Commission  apportioning  coal 
rates  between  petitioner  and  the  initial  carrier, 
held,  that  there  was  evidence  to  sustain  the 
findings  of  the  commission  fixing  the  division 
upon  tho  same  basis  as  tbat  for  division  of  the 
rates  between  other  railroad  companies  and  the 
initial  carrier. 

3.  Carriers  ®=  12(7)— Coal  Rates— Obdees— 
Evidence— Sufficiency. 

On  writ  of  error  to  review  an  order  of  the 
Public  Service  Commission  apportioning  coal 


rates  between  the  Initial  carrier  and  petitioner, 
heldf  that  there  was  no  evidence  warranting  the 
commission  in  awarding  to  petitioner  for  car- 
riage over  a  portion  of  its  line,  which  was  par- 
alleled by  the  lino  of  another  railroad  company, 
a  leas  sum  than  was  apportioned  to  such  otlier 
railroad  c<»apany. 

En  Banc.  Error  to  Public  Utilities  Com- 
mission. 

Petition  by  the  Chicago,  Rock  Island  Ss 
Pacific  Railway  Company  and  Jacob  M. 
Dickinson,  receiver,  for  a  writ  of  error  to 
tbe  Public  UtUlUes  Ck>nimission  of  the  State 
of  Colorado  and  others  to  review  an  order 
of  that  board.  Order  reversed  and  re- 
manded. 

William  V.  Hodges,  Wallace  T.  Hughes, 
of  Chicago,  111.,  and  D.  Eidgar  Wilson  and 
Harold  H.  Healy,  both  of  Denver  (M.  U  Bell, 
of  Chlrago,  IlL,  of  counsel),  for  petitioner. 
Tyson  S.  Dines,  l^son  Dines,  Jr.,  Carle 
Whitehead,  and  Albert  L.  VogI,  all  of  'Den- 
ver, for  respondent  Denver  &  S.  U  B.  Co. 

HILL,  C  J.  This  action  Is  to  review  an 
order  of  our  Public  Utilities  Commission  fix- 
ing divisions  of  through  rates  on  coal  to  be 
shipped  from  points  In  northwestern  Colora- 
do, known  as  the  Oak  Hills  district,  on  the 
road  of  the  respondent,  the  Denver  &  StUt 
Lake  Railroad  Company,  called  "the  Moffat 
road,"  to  points  in  Kastern  Colorado,  mi  the 
road  of  the  petitioner,  the  Chicago,  Rock 
Island  &  Pacific  .Hallway  Ck)mpaDy,  called 
•'the  Rock  Island."  When  before  the  Public 
Utilities  Commission,  this  case  was  a  part 
of  Denver  &  S.  L.  R.  Co.  v.  Chicago,  B.  & 
Q.  R.  Co.  (No.  8938)  171  Pac.  74,  decided  at 
this  term.  Both  roads  were  dissatisfied  with 
the  commission's  divisions  and  asked  for  re- 
views, the  Moffat  road  In  the  other  case,  the 
Rock  Island  In  this.  We  allowed  one  record 
for  both.  In  the  other  case,  the  Rock  Island 
joined  in  the  briefs  In  so  far  as  its  conten- 
tions were  the  same  as  the  other  roads; 
hence  the  opinion  in  that  case  controls  those 
questions.  In  this  case  It  urges  the  consid- 
eration of  facts  In  its  favor  which  It  claims 
distinguishes  its  position  from  that  of  the 
Union  Pacific  and  Burlington,  for  which  rea- 
sons' different  results  should  be  reached  con- 
cerning its  divisions. 

[1]  Regardless  at  the  contention  in  the 
other  case  urged  by  the  respondents  other 
than  the  Bock  Island  that  we  vr&ee  without 
]urisdlctl<m  to  consider  these  questions,  etc., 
the  Rock  Island  requests  us  in  Oils  case  to 
not  only  assume  Jurisdiction,  but  to  oondder 
the  evidence,  to  determine  the  evidentiary 
degree  of  certain  testimony,  to  hold  tbat  the 
commission  erred  concerning  It,  to  de(dare 
that  its  order  is  unjust  and  unreasonable,  etc., 
to  set  aside  its  decision  and  make  a  finding 
from  the  testimony  that  Its  divisions  should 
be  in  amounts  as  claimed  by  it  We  canned 
subscribe  to  all  of  these  contentions,  but  agree 


4c»7or  other  cases  sss  lams  topic  and  KBT-NUMBKR  in  all  Ksy-Numbsred  Digests  and  Indexes 


Digitized  by 


y  Google 


Gcdo.)        CHIOAOO,  B.  I.  A  P.  BT.  CO.  T.  FCBUO  UTILTTtES  COMMISSION 


87 


with  those  portions  recognized  as  correct  In 
the  former  opinion,  yiz.  that  Is,  that  It  Is  our 
duty  to  examine  the  testimony  in  order  to  de- 
termine whether  there  is  competent  testimony 
to  sapport  the  findings  of  the  commission,  and 
whether  the  commission's  order  Is  Just  and 
reasonable.  TbSa  the  statute  says  we  shall 
do. 

If]  For  the  reasons  stated  in  case  No. 
8938,  we  find  no  substantial  conflict  in  any 
material  testimony  concerning  the  questions 
under  consideration.  The  commission  held 
that,  as  between  the  Moffat,  the  Burlington, 
and  the  Union  Padflc  roads^  the  divisions 
of  the  new  lower  rate  fixed  by  It  should  be 
prorated  In  the  same  proportion  as  the  for- 
mer divisions,  each  bearing  Its  proportional 
share  of  the  reduction;  that  the  divisions  be- 
tween the  Moffat  and  the  Rock  Island  for 
stations  on  the  Rock  Island  line  east  of 
Limon  should  t>e  on  a  parity  with  the  di- 
visions fixed  for  the  Burlington  and  the 
Union  Pacific  out  of  Denver,  although  some 
of  them  were  fixed  at  less  than  this  copclu- 
slon  calls  for.  These  are  the  alleged  errors 
onnplained  of  as  being  in  conflict  with  both 
the  law  and  the  evidence.  To  sustain  its 
coDtCTtlon  to  the  first,  the  [Rock  Island  points 
to  tefitlmony  which  shows  that  It  bad  t>een 
receiving  a  greater  portion  tor  Its  dlvl- 
^ons  out  of  the  old  rates  than  had  the  Bur- 
lington and  the  Union  Pacific;  hence  the  dl- 
vlsions  to  it  out  of  the  new  rates  are  not 
fixed  In  the  same  propprtlon  as  the  former 
divldons.  Its  jastlflcatlon  for  the&e  prior 
divjdons  and  right  to  the  same  divisions 
here  la:  Prior  agreement  to  the  former  di- 
visions; strategic  position;  agreements  with 
other  roads  from  the  Walsenbnrg  district  to 
certain  divl^ons;  acquiescence  by  them  to 
the  same  proportions  of  the  new  rates,  etc. ; 
also  the  fact  Uiat,  while  the  Rock  Island 
receives  Oak  Hills  coal  at  Denver,  It  receives 
Walsenburg  coal  at  Pueblo.  118  miles  south 
of  Denver;  that  the  Rock  Island  extends  east 
from  Colorado  Sinlngs  erosslng  the  Union 
Pacific  at  Umon  78  miles  distant;  that  it 
uses  the  rails  of  the  Union  Pacific  from 
Umon  direct  to  Denver  89  miles,  and  pays 
wheelage  to  the  Union  Pacific  for  the  use  of 
this  track ;  that  It  enters  Pueblo  over  the 
rails  of  the  Denver  &  Rio  Grande,  to  which 
company  it  pays  wheelage  charges  for  44 
miles  to  Colorado  Springs;  that  the  Walsen* 
bnrg  haul  by  the  initial  carrier  to  Pueblo 
Is  but  63  miles,  then  123  miles  by  the  Rock 
Island  from  Pueblo  to  Limon,  a  total  of  191 
miles  from  Walsenburg;  that  the  Rock  Is- 
land's haul  from  Denver  to  Limon  is  but 
89  miles ;  that  its  service  from  Limon  east  Is 
the  same  whether  the  coal  originates  at  Oak 
Hills  or  Walsenbnrg,  hence  the  greater  rev- 
raiae  to  It  upon  the  Walsenburg  haul.  For 
these  reasons.  It  claims  to  be  entitled  to  a 
larger  division  of  the  through  rate  on  Oak 
Hills  coal  than  either  the  Burlington  or 
Union  Pacific,  and  urges  that  the  commission 


erred  as  a  mattw  of  law  In  holding  other- 
wise. 

In  presenting  these  contentions,  the  peti- 
tioner ignores  the  distance  of  the  haul  from 
the  Oak  Hills  district;  the  services  render- 
ed in  such  carriage ;  the  demand  for  the  Mof- 
fat coal  by  the  public;  the  injustice  of  the 
former  rates  (so  found  by  the  commission 
from  which  no  appeal  was  taken):  that  the 
lower  rate  was  fixed  by  the  commission:  that 
In  Its  general  adjustments  of  these  ratps  it 
did  not  reduce  the  Moffat's  local  rate  to  Den- 
ver; that  the  evidence  discloses  that  this 
local  rate  was  very  reasonable,  when  based 
on  distance  and  cost  of  haul.  The  petition- 
er also  Ignores  the  reastms  for  the  agree- 
ments on  divisions  by  other  carriers  with  It 
and  other  matters  set  forth  in  case  No.  8038, 
also  the  fact  that  the  former  divisions  and 
subsequent  agreement  bJHother  carriers  per- 
taining to  the  new  rate  are  not  controlling 
of  this  controversy.  In  addition,  the  Moffat 
road  earnestly  insists  that  it  never  agreed 
with  the  Rock  Island  on  a  division  of  the 
formw  rates,  and  cites  testimony  to  prove 
it,  which  is  to  the  effect  that  while  It  ship- 
ped coal  to  these  points.  It  accepted  the 
amounts  given  It  by  the  Rock. Island  under 
protest  and  bad  daims  pending  for  the  dif- 
ference; If  there  Is  any  disputed  question 
of  fact  In  the  entire  record,  it  Is  this ;  but, 
conceding  that  the  Rock  Island's  position  is 
correct  concerning  it,  it  is  not  controlling  ot 
the  controversy. 

The  Interstate  Commerce  Commission  has 
fixed  the  same  divisions  for  the  Moffat 
road  for  interstate  shipments  from  the  Oak 
Hills  district  to  points  east  of  Colorado  over 
the  Rock  Island  in  both  two  and  three  line 
hanis  as  it  has  for  similar  shipments  to 
points  east  of  Colorado  over  the  Burllngtm 
and  the  Union  Paclfla  Fta  all  of  these  rea- 
sons, as  welt  as  those  stated  In  case  No. 
8988,  we  cannot  agree  with  the  petitioner 
that  there  is  no  testimony  to  sustain  the 
commission  In  fixing  these  divisions  upon  the 
same  basis'  as  tiiose  for  the  Bnrlingtcm  and 
the  Union  Patdfld*  through  tlie  Denver  gate- 
way, when  they  are  ultimately  established 
under  correct  principles  of  law. 

[3]  The  petitioner  makes  the  further  con- 
tention that,  accepting  the  basis  of  the  Un- 
ion Pacific  and  the  Burlington  divisions  as 
ocHitrolllng  uptm  its  shipments  through  the 
Denver  gateway,  the  order  of  the  commission 
Is  still  imjust,  unreasonable,  and  discrimi- 
native against  it.  In  this,  that  the  commis- 
sion has  awarded  to  It  smaller  divisions 
than  to  the  Union  Pacific  for  practically  the 
same  hauls  and  distances.  They  point  to 
testimony  which  discloses  that  Limon  is  89 
miles  from  Denver,  between  which  points 
the  Union  Pacific  and  the  Rock  Island  use 
the  same  track;  that  frmn  there  east  they 
closely  parallel  each  other,  but  that  the  di- 
visions awarded  the  Rock  Island  for  the 
same  distance  east  of  Limon  are  lower  than 
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to  tbb  Union  Paciflc:  To  llliutrate,  tbe  Un- 
loa  Padflc's  dlvfaion  for  Oak  Hills  sfaip- 
roents  from  Dedver  to  Lbnrai  Is  $1.32S;  to 
Leke^  tbe  first  statlm  east  of  Llnum  on  the 
Union  Padflc,  Its  division  Is  «1^7;  whUe 
to  Mustang,  the  first  station  east  of  Llmon 
on  the  Rock  Island,  but  3  miles  difference 
In  dlst^ce,  its  division  Is  $1,219,  and  less 
than  the  Union  Padflc's  for  the  shorter  haul 
to  Umon  ovw  tbe  same  line ;  Hugo  on  the 
Union  Pacific  east  of  Ltmon  is  10%  while 
Bovlna  on  tbe  Bock  Island,  also  east  of 
Limon,  Is  106,  miles  from  Denver,  both 
through  the  Ltmon  gateway;  yet  tbe  Union 
Pacific  Is  awarded  $1.50  per  tm  as  Its  divi- 
sion to  Hugo,  while  tbe  Rock  Island  is  only 
glv«i  $1,294  as  its  division  to  Bovlna,  and 
that  this  dlscrindnatlon  thus  continues  to  the 
Kansas  line.  We  agree  with  tbe  petlti<mer 
that  there  is  no  l^tlmony  which  justified 
this  discrimination,  or  which  tended  to  dis- 
close that  there  should  be  any  differmce  in 
tbe  divUdmis  between  these  lines  for  tbe 
same  distance  on  dtber  line  tbrou^  tbe  Ll- 
mon gateway,  and  there  has  been  no  reason 
presented  which  justifies  it 

For  tbe  reasons  herein  stated,  as  well  as 
those  in  case.No.  8038,  the  decision  and  order 
'  of  the  commission  will  be  set  aside  and  the 
cause  remanded  for  further  proceedings  not 
Inconsistent  with  the  views  herein  expressed. 

Reversed  and  remanded. 

WHITE  and  BAILEY,  JJ.,  not  partldpat- 
Ing. 

(M  Colo.  21S) 

BMERSON-BBANTINGHAM  IMPLEMENT 

CO.  v.  SYLVESTER    (No.  8973.) 
(Supreme  Court  of  Colorado.    Feb.  4,  1918.) 

1.  Pbinctpal  and  Agent  «=>123(3J— Authob- 

ITT  OF  AQENT— SOFFICIENOT  OF  EVIDENCE. 

Where,  pursuant  to  the  agreement  under 
which  plaintiff  became  a  surety  for  part  of  the 
purchase  price  of  machinery,  the  notes  signed 
by  him  bore  a  notation  stating  that  he  was  to 
be  released  when  the  amouat  of  tbe  notes  sign- 
ed by  him  had  been  paid,  and  the  notes  were 
returned  by  the  seller's  branch  office  to  its  local 
agent  with  a  request  that  (his  provision  should 
be  written  on  a  separate  slip  <tf  paper  to  be 
attached  to  the  notes,  which  was  done,  the  court 
was  justified  in  findmg,  in  the  absence  of  any 
suggestion,  that  the  brandi  office  was  without 
authority  to  agree  to  this  provision  that  this 
was  done  with  the  knowledge  of  the  seller  and 
by  its  authwity. 

2.  CANCELLATIOn  OF  iRBTBUMEnTS  «SS»32,  87 

(8)  —  JuEisDicnoN  —  SDFvioisncr  or  Goic- 

PLAINT. 

Plaintiff  became  surety  on  a  part  of  the 
notes  given  by  the  principal  for  the  price  oE  ma- 
chinery uudcr  tbe  agreement  that  when  the 
amount  for  which  be  was  surety  had  been  paid 
he  was  to  be  released.  The  notes  contained  a 
power  of  attorney  to  confess  judgment  After 
the  principal  had  paid  more  than  the  amount  for 
which  he  was  surety,  be  brought  suit  to  enjoin 
tbe  collection  of  the  notes  as  against  him,  and 
for  the  cancellation  of  his  liabiUty  thereon,  al- 
leging in  tbe  complaint  that,  notwithstanding 
this  agreement  and  his  full  compliance  with  his 
obligation,  tbe  seller  willfully  refused  to  recog- 


nize such  agreement  and  was  attempting  to  en- 
force the  collection  of  the  notes  against  him  and 
threatened  to  cause  a  judgment  by  confession 
to  be  entered  against  bim  and  to  sell  the  notes 
before  maturity  to  an  innocent  purchaser,  and 
to  otherwise  barrass  him,  and  also  alleged  that 
he  had  no  complete  and  adequate  remedy  at  law. 
ffeld,  that  the  complaint  was  aafficieot  and  that 
equity  had  jurisdiction. 

En  Bana  Error  to  District  Court,  Weld 
County;  Nell  F.  Graham,  Judge. 

Suit  by  Walter  T.  Sylvester  against  the 
Emerson-Bran  rtns^iam  Implement  Company. 
Judgment  in  fttvor  of  plaintiff,  and  d^end- 
ant  brings  error.  AJOrmed. 

Frank  L.  Grant,  of  Denver,  fOr  plalntlft 
In  error.  Joseph  a  Ewlng,  of  Greeley,  for 
defendant  in  ernw. 

SCOTT,  J.  This  Is  an  action  by  the  de- 
fendant in  error  to  enjoin  tbe  collection  as 
against  blm,  and  for  the  cancellation  of 
bis  liability  thereon,  of  four  promissory  notes 
signed  by  him  as  snrety  for  one  A.  J.  Hoov- 
er, aggregating  the  sum  of  $1,882.33.  The 
case  was  tried  to  the  court  without  a  Jury 
and  judgment  rmdered  in  accordance  with 
the  prayer  of  tbe  complaint,  which  Judg- 
ment Is  before  us  for  review. 

The  testimony  shows  that  plolntiff  in  er- 
ror through  its  agenta  undertook  to  and  did 
sell  to  the  said  A  J.  Hoover  a  certain 
threshing  machine  and  separator,  for  tbe 
total  sum  of  $4,911,  $S00  of  which  was  paid 
In  casta,  and  the  ronainder  by  deferred  pay- 
ment notes.  Sylvester  signed  but  four  of  these 
notes,  and  In  tbe  aggregate  sum  of  $1,882.33. 
In  the  negotiation  for  the  sale,  the  ImiHe- 
m^t  company  declined  to  acc^t  Hoover 
alone  for  the  payment  of  the  total  price  for 
the  machinery  so  purchased,  and  It  was  final- 
ly agreed  that  If  Hoover  oould  get  some  one 
financially  respmisible  to  sign  notes  In  the 
amount  above  stated,  as  inviAved  In  this 
suit,  Hie  sale  would  be  consummated.  The 
entire  pn^rty  so  sold  was  to  be  covered  by 
chattel  mortgage  on  all  machinery. 

Tbe  plaintiff  was  Induced  by  Hoover  and 
the  company's  agents  to  sign  the  notes  to 
the  extent  stated,  but  not  xmtSl  he  had  se- 
cured the  agreement  that  he  was  to  be  en- 
tirely released  from  the  obligation  when 
Hoover  should  have  paid  on  the  entire  pur- 
chase price  a  sum  equal  to  $1,882.33,  being 
the  total  amount  represented  by  the  notes 
he  was  to  sign. 

Sylvester  joined  Hoover  in  signing  tbe 
a{q;»llcatIon  contract  of  purchase,  to  the  ex- 
tent of  making  a  property  statement,  and 
there  was  written  on  the  mar^n  of  this  con- 
tract aivllcatlon,  al  the  time  and  before  Syl- 
vester ^gned  It,  the  following  omdltion: 

"Sylvester  is  to  be  released  as  soon  as  Sl,- 
882.33  is  paid  on  the  Big  Four  engine,  and  A-1 
Geiser  separator." 

The  machinery  thus  described  was  all 
that  was  included  in  the  purchase  price  o£ 
$4,911.    This  application  contract  was  fw* 


«s>For  other  cues  sm  same  topic  and  KBV-MUHBBR  la  all  K«y-Mamber«d  DigesU  and  lodeiM 
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warded  to  the  branch  house  of  the  machin- 
ery  company  at  Dmivct  and  accepted.  Aft- 
erwaxd  the  notes  were  executed,  and  on  the 
not€a  signed  by  Sylvester  there  was  written 
on  the  back  of  each  note  the  same  words  as 
tn  Sylvester's  release  npon  the  ai^Ucatlon 
ctmtract.  These  notes  were  returned  to  the 
local  agents  of  the  company  by  the  jyeaver 
braodi  office  of  the  company  with  the  request 
that  this  prorlsioa  as  to  the  release  of  Syl- 
Tester  should  not  be  written  on  the  notes 
tmt  on  a'  slip  of  paper  to  be  attached  to  the 
notes.  Duplicate  forma  of  notes  were  re- 
tamed  the  local  agents  tot  that  purpose, 
and  Hoover  and  Sylvester  signed  them; 
tbe  four  notes  were  pinned  together  with  a 
dip  of  paper  on  which  was  written  the  same 
provision  concerning  the  release  of  Sylvester. 

It  l9  admitted  that  Hoover  had  paid  about 
(2,500  on  his  contract,  at  least  an  amomit 
hi  excess  of  his  agieement,  In  addition  to 
the  cash  payment,  but  that  the  machinery 
company  bad  given  the  credit  therefor  upon 
the  notes  signed  by  Hoover  alone,  and  In- 
sisted on  the  payment  by  Sylvester  of  each 
of  the  notes  In  full  as  signed  by  him. 

Each  of  the  notes  contain^  the  following 
confession  of  Judgment  and  waiver  clause: 
"We  hereby  authorize  and  empower  any  at- 
torney at  law  at  any  time  after  interest  or 
principal  in  this  note  becomes  due,  to  appear 
tor  us  before  any  court  of  record  in  the  state 
of  Colorado  or  elsewhere,  and  waive  the  issuing 
and  service  of  process  upon  us,  entering  our 
appearance  therein  and  confess  jud^ent  against 
US  and  Id  favor  of.  said  Emerson^rantingham 
Implement  Company,  payee,  or  its  assigns,  for 
said  gum.  interest,  and  costH,  including  any  at- 
torney fee  of  10  per  cent,  and  thereupon  to  re- 
lease any  and  all  error,  and  waive  all  right  and 
benefit  of  a  second  trial  or  appeal  in  our  behalf, 
also  waiving  the  right  of  exemption  and  stay 
of  execution..  We  also  waive  any  and  all  no- 
tice of  protest  for  nonpayment,  and  in  case  the 
principal  ia  not  paid  when  due,  we  agree  to 
a  10  per  cent  attorney  fee.  whether  suit  is 
tnted  on  this  note  or  not" 

The  madilnery  was  delivered  to  and  ac- 
cepted  by  Hoover  under  this  arrangement 

The  statements  of  fact  as  above  set  forth 
were  testified  to  by  Sylvester  and  Hoover 
and  by  Blystone.  the  soliciting  agent  of  the 
company,  and  by  E.  H.  Soper,  engaged  In 
the  agricultural  implement  business,  at 
Gre^ey,  likewise  a  local  agent  of  the  macbln- 
company,  and  all  of  whom  assisted  in 
the  consnnunatlon  of  the  agreement  and 
were  cognizant  of  the  facts. 

The  first  contention  of  plaintiff  in  error  Is 
that  there  Is  not  sufficient  proof  to  sustain 
the  finding  by  the  court  There  is  the  posi- 
tive testimony  of  Sylvester  and  Hoover  and 
of  the  company's  agents,  Blystone  and  Soper, 
all  in  agreement  and  not  contradicted  as  to 
the  facts  stated.  But  It  is  contended  that 
Sylvester  knew  he  was  dealing  with  an  agent 
of  limited  authority  and  failed  to  show  any 
contract  with  the  marginal  limitation  which 
he  claims  to  have  signed  and  relied  on,  and 
which  he  sajys  was  pinned  to  the  notes  by 
the  agent,  or  that  these  matters  reached  the 
company  or  were  acted  on  by  it 


[1]  ^e  provision  for  release  written  on 
the  margin  of  the  contract  did  not  appear 
on  the  Instnmient  when  offered  in  evidence, 
but  it  Is  plain  from  the  evidence  that  the 
notes  with  the  release  written  on  the  back 
were  returned  to  Blystone,  accwnpanled  by 
a  letter  of  Instruction  from  the  branch  office 
of  the  company,  asking  the  provision  for  re- 
lease be  written  on  a  separate  sheet  of  pa- 
per. Blystone  testifies  that  be  received  this 
letter ;  Soper  testifies  that  he  rend  it;  and 
both  testify  that  they  and  plaintiff  acted  on 
it.  There  is  no  suggestion  that  the  Denver 
branch  office  of  the  cmnpany  was  without 
authority  to  so  agree.  The  court  was  clear- 
1y  justified  In  finding  that  this  was  with 
the  knowledge  of  the  company  and  in  fact 
by  its  authority.  Therefore  the  question  of 
alleged  limited  authority  of  the  local  and 
soliciting  agents,  Is  not  involved  and-  will 
not  be  discussed. 

[2]  It  is  further  contended  that  the  com- 
plaint was  Insufficient  in  that  it  did  not  con- 
tain the  essential  allegations  of  a  suit  In 
equity.  The  complaint  was  not  attacked  by 
demurrer  or  otherwise  on  this  ground  prior 
to  the  trial.  But  we  think  it  is  sufficient 
to  sustain  the  action. 

The  complaint  further  alleged  that  the 
company,  notwithstanding  the  premises  and 
a  full  compliance  with  plaintiff's  ohllgatlon, 
willfully  refused  to  recognize  said  agreement 
and  was  attempting  to  enforce  the  collection 
of  the  said  notes  against  him  and  threat- 
ened to  cause  to  be  entered  a  confession 
judgment  against  him,  and  to  sell  the  same 
before  maturity  to  an  innoc«it  purchaser, 
and  to  otherwise  harasts  him. 

There  was  also  the  allegation  of  no  com- 
plete, adequate*  or  speedy  remedy  at  law. 
We  think  that  Jurisdiction  of  courts  of  equity 
In  this  class  of  cases  is  well  settled  in  this 
Jurisdiction.  Travelers'  Ins.  do.  v.  Jones, 
16  Q>lo.  616,  27  Pac.  807. 

The  reason  for  the  rule  Is  well  stated  In 
the  early  case  of  C<ffnlsh  v.  Bryan,  10  N.  J. 
Eg.  140,  where  it  was  said  that  if  a  party 
holds  an  obligation  which  oug^t  to  be  can- 
celed, and  persists  in  holding  it  for  the  pur- 
pose of  harassing  the  obligor  with  a  suii, 
he  ought  not  to  be  permlttedi  to  select  his 
own  time,  place,  and  drctunstancea  for  such 
prosecution.  And  that  the  mere  fact  that 
the  grounds  upon  which  the  jurisdiction  of 
a  court  is  invoked  may  avail  the  party  in 
sncb.  a  case,  in  an  action  at  law,  and  consti- 
tute a  valid  defense  b>  plea  or  otherwise,  Is 
not  a  sound  objection  to  the  courts'  exercise 
of  equity  power. 

In  a  precisely  similar  case,  and  likewise 
Involving  a  judgment  note,  it  was  said  in 
Olnsb^  T.  Buhinowltz,  20  Pa  Oo.  Ot  Rep. 
230: 

"The  serious  question  in  this  case  is  whether 
a  court  of  etial^  has  jurisdiction,  and  will  in- 
tervene to  prevent  the  confession  of  judgment 
on  a  note  of  this  diaracter  and  compel  the 
bolder  to  deliver  it  ap  for  cancellation.  That 
the  detoidant  has  no  right  to  make  any  use 
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whatsoever  of  tlifl  note  is  free  from  donbt,  and 
that  the  plaintiff  is  entitled  to  have  it  surren- 
dered and  canceled  la  clear  and  beyond  dispute. 
In  these  circumstances  must  the  plaintiff  await 
an  improper  use  of  the  note  before  he  can  move 
to  assert  his  rights  in  the  premises,  and  then 
be  compelled  to  invoke  the  equitable  powers  of 
the  court  to  save  him  from  the  consequences  of 
the  defendant's  wrongful  act?  It  is  in  the  pow- 
er of  the  defendant,  at  his  ^leasnre,  to  make  it 
both  expensive  and  inconvenient  for  the  plaintiff 
to  defend  himself  asainst  an  attempt  to  collect 
this  note,  and  the  lapse  of  time  may  not  only 
wealien  but  actually  defeat  his  defense  to  it. 
Moreover,  the  constant  annoyance  and  hazard 
to  which  tiie  plaintiff  is  subject  by  this  out- 
standing note,  in  tiie  hands  of  one  who  can 
assign  no  valid  reason  for  retaining  it,  is  cal- 
culated to  harass  and  distress  the  plaintiff,  and 
to  do  him  irreparable  injury." 

The  rievr  we  have  taken  in  this  respect 
la  sustained  by  the  great  weight  of  author- 
ity. 

The  jadgment  is  affirmed. 


(177  Col.  493) 

ASATO  T.  EMIRZIAN.    (S.  P.  7464.) 

(Supreme  Court  of  California.     Feb.  13.  1918.) 

1.  Appeal  and  Ebbor  «=>120S(1)  —  Tbovee 

AND  CaNVERSION  ®=»5  —  ItEVEBSAL  —  ReS- 

TiTUTiOM— What  Constitutes  Taking. 
Where  plaintiff  in  action  for  specific  per- 
formance of  contract  to  sell  orange  trees  got 
judgment,  and  defendant  appealed  without  filing 
a  stay  bond,  and  receiver  was  appointed  for 
defendant,  and  delivered  the  trees  to  plaintiff, 
plaintiff's  taking  the  trees  was  not  an  unlawful 
taking,  though  when  the  judgment  was  revers- 
ed he  was  bound  to  account  to  the  defendant  for 
the  property. 

2.  Appeal  and  Bbbob  ^1208(8)— Bbtebsal 
— Restitution. 

-  In  such  case,  if  he  was  unable  to  make  res- 
titntion,  plaintiff  was  bound  to  show  that  loss 
of  the  trees  was  not  due  to  want  of  good  faith 
or  lack  of  common  skill,  prudence,  and  diligence. 

3.  Tbovgb  and  Convebsion  €»5  —  What 
Constitutes. 

In  such  case,  where  plaintiff  took  the  trees 
and  planted  them  in  his  orchard,  then  was  a 
conversion  which  rendered  him  liable  for  the 
value  of  the  trees. 

4.  Appeal  and  Erbob  «=>10(>4(1)— Review- 
Harmless  Erbob— Ehstructiom. 

Where  defendant  gave  no  stay  bond,  and 
plaintiff  under  order  m  court  which  appointed 
receiver  for  defendant  went  on  defendant's  land 
and  removed  trees,  and  planted  them  on  his 
own  land,  and  the  judgment  was  reversed,  in- 
struction to  consider  value  of  trees  at  the  time 
of  conversion,  without  confining  time  of  con- 
version to  the  time  when  the  trees  were  plant- 
ed, was  not  prejudicial,  the  trees  having  been 
transplanted  in  June,  and  presumptively,  there- 
fore, the  conversion  occurred  at  about  the  same 
time  as  the  removal  from  d^endant's  land. 

In  Bank.  AtqpMl  from  Superior  Court. 
Presno  County;  H.  Z.  Austin,  Judge. 

Action  by  SoBfA  Asato  against  Karl  Elmir- 
ilan.  From  an  order  denying  .motion  for 
new  trial  after  Judgment  for  plaintifCt  de- 
fendant appeals.  Affirmed. 

C.  K.  Bonestell,  of  Fresno,  for  appellant 
Geo.  Cosgrav^  of  Fresno,  for  respondent 

VICTOR  E.  SHAW,  Judge  pro  t^.  This 
actlMi  for  convOT8i(Hi  grew  out  of  the  fol- 


lo^ng  facts:  On  June  S,  1900,  the  parties 
entered  Into  a  contract  whereby  tor  a  speci- 
fied consideration  plaintiff,  Asato,  agreed  to 
grow  and  deliver  to  defendant,  Emirzian, 
4,000  orange  trees,  delivery  thereof  to  be 
made  In  June,  1911.  For  some  reason  not 
material  to  the  issues  In  this  case,  the  trees 
were  not  delivered  and  Emirzian  Instituted 
suit  for  the  specific  performance  of  the  con- 
tract, the  result  of  which  was  a  decree  en- 
tered in  his  favor  on  March  28,  1912.  Aitesr 
an  appeal  from  this  Judgment  by  Asato  with- 
out giving  an  undertaMng  to  stay  execution 
thereon,  the  court  upon  aj>pIlcatIon  of  Emir- 
zian aiH^olnted  a  recover,  who.  In  accordance 
with  the  terms  of  the  decree  and  under  or- 
der of  the  court,  made  delivery  of  the  trees 
to  Emtrzlan,  who  planted  the  same  on  his 
lajid  as  a  part  of  his  orange  orchard,  where 
prior  to  the  commencement  of  this  action, 
they  died. 

The  appeal  so  taken  by  Asato  from  the 
Judgment  in  the  former  actttm  resulted  In 
a  reversal  of  the  judgment  Emirzian  v. 
Asato,  23  Oal.  App.  251,  137  Pac.  1072. 
Thereupon,  plaintiff  brought  this  a<rtion  al- 
leging that  on  May  13,  1912,  he  was  the  own- 
er, entitled  to,  and  in  the  exclusive  posses- 
sion of  2.600  orange  trees  then  and  there 
of  the  value  of  $2,600.  which  trees  defend- 
ant unlawfully  took  and  carried  away  and 
converted  to  his  own  use,  all  of  which  alle- 
gations were  denied  by  defendant's  answer. 
The  case  was  tried  by  a  jury  which  render- 
ed at  verdict  as  prayed  for  by  plaintiff  in 
accordance  with  which  Judgment  was  enter- 
ed. Defendant  appeals  from  an  order  of  th& 
court  denying  his  motioa  for  a  new  trlaL 

[1]  In  effect  the  .several  prortslons  of  the 
Code  of  Civil  Procedure  dettore  that  whero 
no  undertaking  on  appeal  Is  ^ven  by  de- 
fendant In  cases  of  this  character  to  stay 
execution  of  the  Judgmmt,  the  sarna  may 
be  enforced  as  though  no  appeal  were  had. 
Hence  the  taking  of  the  trees  by  defendant 
in  this  actlm  under  the  terms  of  the  decree 
as  to  the  «ecutl(Ki  of  irtdch  there  waa  no 
stay  could  not  be  deemed  an  unlawful  or 
wroi^;fal  taking.  "A  Judgment,  althou^^  It 
majr  be  erroneous,  Devertbdess  Is  ttie  act  of 
the  court,  and,  until  reversed,  unless  eupw- 
seded,  which  was  not  done  In  the  Imrtant 
case,  OHQStitutes  a  sufficient  Justlflcatloa  for 
aU  acta  done  In  its  enforcement,  and  attord- 
ed  complete  protectl<m  tor  tlw  defendant 
who  acted  In  reliance  upon  die  adjudlcar 
tion."  State  Nat  Bank  y.  Ladd,  162  Pac. 
6S4.  L.  R.  A.  19170,  1176.  and  cases  there 
cited.  Nevertheless,  where  a  plaintiff  by- 
virtue  of  a  Judgm«it  roidered  in  an  action 
obtains  possession  of  mone^  or  spedflc 
property  of  the  defendant  therein,  the  latter 
upon  a  reversal  of  the  Judgment  on  appeal 
therefrwn  Is  entitled  to  restltutltm  of  the 
property  or  proceeds  of  the  sale  thereof  un- 
der execution.  Sectiim  0S7,  Code  Civ.  Proc. ; 
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DoffdeU  T.  Carpy,  137  CaJ.  333,  70  Pac.  167; 
Asbton  V.  Heydenfeldt,  424  Cal,  19,  56  Pac. 
624.  As  to  such  defendant  "the  courts  will, 
where  Justice  requires  It,  place  him  as  near- 
ly as  may  be  in  the  condlUoti  in  which  he 
stood  previously.*'  Ward  7.  Sherman,  155 
Chi.  287,  100  Pac.  864. 

Since,  under  the  decree,  the  possession  of 
the  trees  taken  by  Emlrrian  was  lawful, 
and  Asato's  right  thereto  did  not  attach 
until  after  the  reversal,  It  follows  that  un- 
til the  Judgment  was  reversed  defendant 
her^  was  lawfully  In'  possession  of  the 
property  so  acquired.  When,  however,  the 
Judgment  was  reversed,  he  was  in  duty 
bound  to  account  to  Asato  for  the  property 
wblcb  he  bad  theretofore  received,  and,  as 
said  in  Ward  v.  Sherman,  supra,  the  rule 
governing  the  extent  of  defendant's  liability 
l3  that  applicable  to  a  tmstee  whldi  In  28 
Am.  &  Eng.  Bncy.  of  Law  <2d  Ed.)  ik  1060, 
Is  stated  as  follows: 

The  general  doctrine  heing  that  trustees 
ought  to  conduct  the  bnainess  of  the  trust  in 
the  same  manner  as  an  ordinarily  prudent  man 
ot  basioess  would  conduct  his  own,  they  will 
not  be  chargeable  with  more  than  they  have  re- 
ceived nor  held  responsible  for  losses  that  may 
uifls^  whoi  they  have  acted  in  good  faith  and 
iritii  ocunnum  skill,  pradence  and  diligence." 

[2, 1]  While  pending  the  appeal  Emlrzlan, 
under  the  principle  stated,  was  entitled  to 
the  possessltm  of  the  property,  his  title 
thereto  was  contingent  upon  the  determina- 
tion ot  the  case,  abd  If,  as  such  trustee,  he 
was  unable  to  make  restitution  of  the  trees, 
it  devolved  upon  him  In  order  to  escape  lia- 
bility to  show  that  such  fact  was  not  due 
to  the  want  of  good  faith,  or  the  lack  of 
common  skill,  prudence,  and  diligence  In  the 
care  thereof.  The  only  evidence  touching 
the  subject  is  that  of  defendant  who  stated 
that  upon  receiving  the  trees  he  planted 
them  In  his  orchard  a,s  part  thereof,  thus 
changing  tb^r  character  from  nursery  stock, 
which  constituted  personal  property^  to  a 
part  of  his  real  property,  thereby  placing 
it  beyond  his  power  to  make  restitution. 
By  such  act.  In  the  absence  of  any  evidence 
showing  necessity  therefor,  or  that  in  so  do- 
ing he  exercised  common  prudence,  he,  in 
violation  of  his  duty  as  trustee  appropriat- 
ed the  prop^ty  and  converted  It  to  his  own 
use  aa  fully  and  to  the  same  extent  as 
though  the  subject  of  controversy  had  been 
a  lot  of  hay,  upon  the  taking  of  which  de- 
fendant had  thereupon  fed  it  to  is  cattle. 
"In  such  cases  the  true  rule  would  seem  to 
be  that  the  trustee  Is  liable  to  the  extent 
of  the  actual  value  of  the  property  at  the 
time  of  the  conversion,  •  •  •  with  inter- 
est" Am.  &  Kng.  E;ncy.  of  Law,  p.  1062.  I£ 
he  had  retained  the  trees  as  personal  prop- 
wty,  in  which  character  they  were  received 
by  him,  he  could  at  any  time  thereafter 
have  made  restitutloa  to  Asato,  in  which 
caae^  nndra  tbe  rule  applied  In  Ward  t. 


Sherman,  supra,  his  liability  for  loss  would 
have  been  that  due  to  want  of  ctMumon  pru- 
dence and  cara  Hadr  the  trees  been  sold 
under  execution,  the  proceeds  thereof  com- 
ing Into  the  hands  of  Ehnlrzlan  would,  in  tbe 
absence  of  fraud,  have  fixed  tlie  amount 
of  his  liability  (section  957,  Oode  Civ.  Proa), 
and  since  he  converted  them  to  his  own  use  his 
liability  should  be  measured  by  the  value  of 
the  trees  at  tbe  time  of  the  conversion.  The 
fact  that  the  trees  thereafter  died  is  imma- 
terial, unless  such  loss  could  be  attributed 
to  some  cause  for  which  defendant  was  not 
responsible  existing  prior  to  the  conversion, 
evidence  bearing  upon  which  question  was 
in  fact  introduced  by  both  parties  as  af- 
fecting the  value  of  the  trees,  which  the  jury 
found  to  be  $1  per  tree  at  the  time  tbeiy 
were  delivered  to  defendant. 

[4]  At  the  trial  plainticrs  theory  of  the 
case  was  that  the  receiver's  dellVCTy  of  the 
trees  to  defendant  constituted  the  conver- 
sipn,  while  that  of  defendant  was  that,  since 
the  taking  by  defendant  was  lawful,  and  the 
capacity  in  whl<di  he  held  the  property  that 
of  a  trustee,  there  could  be  no  conversion 
thereof  by  him.  The  trial  court  Instructed 
the  Jury  that  In  ascertaining  the  value  of 
tbe  trees  they  were  governed  by  the  evidence 
as  to  value  as  of  the  time  of  the  taking  and 
refused  defendant's  requested  Instruction 
fixing  the  value  as  of  the  time  of  the  con- 
version. In  this  the  court  erred,  but  in  view 
of  the  evidence  disclosed  hy  the  record  we 
are  unable  to  perceive  how  defendant  was 
prejudiced  by  the  ruling.  It  was  not  tho 
taking,  which  appears  to  have  been  about 
June  1st,  but  the  appropriation  made  by  de- 
fendant In  planting  the  trees  as  part  of  his 
orange  grove  that  constituted  the  conver- 
sion, and  barring  any  lack  of  proper  care  of 
tbe  trees  on  his  part  prior  to  such  conver- 
sion, their  value  at  such  time  was  the  meas- 
ure of  defendant's  liability.  Nevertheless, 
in  the  absence  of  a;ny  evidence  as  to  the  time 
when  the  trees  were  so  planted  other  than 
that  of  defendant,  who  said  upon  receiving 
the  trees  he  planted  them  In  his  orchard, 
we  may  indulge  the  presumptlcm,  based  upon 
common  knowledge,  that  the  trees,  upon  be- 
ing taken  from  the  nursery  In  June,  were 
permanently  set  In  the  ground  about  the  same 
time,  hence  tbe  error  could  not  have  been 
prejudicial 

The  gist  of  appellant's  whole  claim  and 
argument  Is  that  there  was  no  conversion 
since  def^dant  held  the  trees  as  trustee; 
that  tbe  -permanent  setting  of  the  trees  on 
his  land  in  orchard  form,  thus  appropriating 
them  for  all  time  to  hts  own  use,  was,  in  It- 
self, in  the  absence  of  other  evidence  of 
such  fact,  proof  that  be,  as  trustee,  exercis- 
ed proper  skill  and  diligence  in  the  care  and 
management  of  the  trust  prt^erty,  and  hence, 
though  shown  to  be  in  good  merchantable 
condition  when  he  got  them,  nevertheless, 
since  they  died,  he  is  not  respwisible  tnr  th» 
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loss  to  plaintiff.   We  cannot  assent  to  this 
coutentlon. 
Tbe  order  appealed  from  Is  affirmed. 

We  concur:  ANGBLLOTTI,  C.  J. ;  SLOSS, 
J.;  WILBUR,  J.;  MELVIX,  J.;  SHAW,  J. ; 
RICHARDS,  Judjge  pro  tern. 


(177  Cal.  4S1) 

GRIFFIN  T.  SMITH.    (S.  P.  7915.) 

(Supreme  Court  oC  California.    Feb.  11,  1818.) 

1.  BaNKBUFTCT  ^18S(1)  —  ElTBCT  AB  TO 

Liens,  ■  _ 
Under  BankmptcT  Act  July  1,  189S,  c. 
641,  S  67d,  80  Stat.  564  (U.  S.  Comp.  St  IfllO, 
I  9651),  providing  tbat  liens  riven  or  accepted 
in  good  faith,  aud  uot  in  contemplation  ot,  or 
in  fraud  upon,  that  act,  and  for  a  present  con- 
sidoratioo,  whidi  have  been  recorded,  if  nocea- 
sary,  ahall,  to  the  extent  of  such  present  con- 
eideratioQ  only,  not  be  atfected  thereby,  a  pledge 
of  stock,  created  more  than  four  months  before 
the  filing  of  a  petition  in  bankruptcy  against 
the  pledgor,  was  not  affected  by  the  bankruptcy 
proceeding; 

2.  Bakkeuptot  4=>151— 'TrrLB  Acquibbd  bt 
Tbustbs. 

Where  a  bankrupt  had  pledged  stock  more 
than  four  months  baore  the  filing  of  the  peti- 
tion, tbe  trustee  would  take  only  audi  interest 
in  the  stock  as  the  debtor  had;  that  is,  a  title 
subject  to  the  interest  of  the  pledgee. 

3.  Bankeuptct  ®=>214  —  LZENS  —  Enfobcb- 
ICENT. 

Under  a  pledge  of  stock  created  more  than 

four  months  before  bankruptcy,  the  pled&ee's 
right  to  sell  the  stock  and  apply  the  proceeds  to 
the  payment  of  his  debt  was  not  affected  by  the 
bankruptcy  proceeding: 

4.  Bankbuptcy  ^>214  —  Libns  —  Enfobcb- 

MENT. 

The  filing  of  a  petition  in  bankruptcy  did 
not  oust  a  state  court  of  Jurisdiction  to  enter- 
tain an  action  by  tbe  pledgee  to  foreclose  his 
lien,  but  at  most  authorized  tbe  bankruptcy 
court  to  enjoin  the  prosecution,  or  the  state 
court  to  stay  it 

6.  BaNKBUPTCT  ^9214  —  OOBPOEATIOITB  «=> 

123(24)— Pledge  of  Stock— Enforcement. 
A  pledgor  of  stock,  or  his  creditors  on  his 
bankruptcy,  were  not  entitled  to  ask  that  the 
pledgee,  who  had  a  matured  and  present  right 
to  realize  upon  his  security  should  be  required 
to  defer  the  exercise  of  such  right  indefinitely, 
to  await  a  purely  problematical  increase  in  the 
price  which  might  be  realized  at  a  sale. 

Department  1.  Appeal  from  Superior 
Court,  Alameda  Countr;  WUllam  H.  Dona- 
hue. Judge. 

Action  by  Henry  T.  Griffin  against  F.  M. 
Smith.  From  a  decree  in  favor  of  plaintiff, 
defendant  appeals.  Affirmed. 

Pillsbury,  Madiscm  &  Sutro,  of  San  Fran- 
clsco,  for  appellant  St  Sure  &  Rose,  •of 
Oakland,  for  resptmdent 

SLOSS,  J.  On  June  12. 1912,  the  defend- 
ant executed  and  dellTered  to  plaintiff  a  de- 
mand note  for  f3,000,  secured  b7  a  pledge  of 
certain  shares  of  stock.  A  ooUateral  agree- 
ment, made  at  the  same  time,  authorized  the 
bolder  ot  the  note,  in  case  of  default,  to  sell 
the  pledged  property  at  public  or  private 


sale,  with  or  without  notice  to  the  pledgor. 
This  actioff  was  brought  in  January,  1914, 
to  foreclose  the  lien  of  the  pledge.  The  court 
found  that  $750  of  the  principal  and  $160.05 
of  the  Interest  due  on  the  note  was  uopald, 
and  that  the  plaintiff  had  waived  any  right 
to  a  deficiency  or  personal  Judgment  against 
the  defendant  A  decree  was  accordingly  en- 
tered for  the  sale  of  the  pledged  property 
by  a  commissioner  and  for  the  foreclosure  <Nt 
defendant's  right  of  redemption.  The  de- 
fendant appeals  from  the  Judgment 

His  sole  contention  Is  that  the  court  below 
should  hare  stayed  Its  band  because  of  the 
pendency  of  bankruptcy  proceedings.  It  was 
alleged  in  the  answer,  and  found  by  the 
court,  that  on  July  24,  1913,  there  was  filed 
In  the  Unlteu  States  District  Court  in  and 
for  tbe  Northern  District  of  California,  a  pe- 
tition praying  that  the  defendant  herein  be 
declared  an  involuntary  bankrupt;  that  said 
defendant  had  appeared  In  said  proceeding, 
but  no  adjudication  with  reqtect  to  his  bank- 
ruptcy had  been  made. 

[1-3]  The  plaintiff's  pledge  was  valid  un- 
der the  laws  of  this  state,  It  was  created 
more  than  fonr  months  before  tbe  filing  of 
the  petition  against  the  defendant  and  its 
validity  was  in  no  way  affected  by  the  bank- 
ruptcy proceeding.  Bankruptcy  Act,  S  67, 
subd.  "d"  (U.  S.  Comp.  St  1916,  {  9651).  The 
trustee  appointed  upon  an  adjudication  of 
bankruptcy.  If  there  bad  been  such  adjudica- 
tion, would  have  taken  only  such  interest  In 
the  stock  as  tbe  debtor  bad — that  is,  a  title 
subject  to  the  Interest  of  the  plaintiff  under 
his  pledge.  7  C.  J.  185.  Since  the  Judgment 
under  review  did  not  decree  any  personal  lia- 
bility. It  gave  to  plaintiff  no  more  than  &» 
had  by  the  terms  of  the  collateral  agreement 
viz.,  the  ri^t  to  sell  and  apply  the  proceeds 
to  tbe  payment  of  bis  debt  Tbla  right, 
which  might  have  been  exercised  without 
resort  to  any  court,  was  not  affected  by  the 
bankruptcy  proceedings.  Hiscock  v.  Varick, 
206  U.  S.  28,  27  Sup..  Ct  6S1,  51  L.  Ed.  945. 

[4,  E]  Tbe  filing  of  the  petition  in  bank- 
ruptcy did  not  oust  the  state  court  of  Juris- 
diction  to  entertain  the  present  action.  7 
C.  J.  204,  205.  Tbe  most  that  could  pos- 
sibly be  claimed  Is  that  bankruptcy  court 
might  have  enjoined  tbe  prosecution,  in  a 
state  court,  of  an  action  which  might  inter- 
fere with  Its  own  administration  of  the  es- 
tate, and  that,  on  like  grounds,  the  state 
court  itself  should  have  granted  a  stay.  But 
no  case  was  made  calling  for  Qie  interrea- 
tlon  of  the  bankruptcy  court  The  answer 
avers  tbat  the  pledged  diares  of  stodc  had 
no  "market  Talne,"  and  tbat.  If  they  were 
sold  under  the  most  fovorable  drcnmstances, 
they  would  not  bring  enotagta  to  satisfy  j^aln- 
tlfl*8  demand.  If  this  were  so,  there  would 
be  no  surplus  available  to  the  appellant's 
other  creditors,  and  the  estate  In  bankruptcy 
would  bare  no  Interest  In  seeking  to  control 
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the  foreclosure  sale.  In  re  Hollowoy  (D.  C.) 
93  Fed.  638.  The  answer  alleges  further, 
on  information  and  belief,  that  "the  actual 
Falue  of  the  stock  Is  in  excess  of  the  amount 
due  to  the  plaintifT."  There  is  no  attempt  to 
state  what  value  the  stock  has  above  the 
amoQDt  of  the  debt  But  tf,  overlooking  the 
defective  form  of  the  pleading,  we  take  it 
as  Intended  to  aver  that  a .  substantial  sur- 
plus above  plaintiff's  claim  might  be  realized 
if  the  sale  were  postponed,  the  allegation  is 
sttU  insnfflcieat  The  plaintiff,  as  pledgee, 
has  a  matured  and  present  right  to  realize 
Dpon  his  securi^.  The  pledgor  is  not  Jus- 
tified In  asking  that  the  exercise  of  this 
right  be  deferred  Indefinitely  to  await  a 
purely  problematical  Increase  In  the  price 
which  might  be  realized  at  a  sale.  Nor  are 
the  general  creditors  of  th€  alleged  bankrupt 
entitled  to  this  indulgence^ 

The  answer  showed  no  ground,  therefore, 
for  staying  the  proceedings,  or  otherwise  in- 
terfering with  the  plaintiff  in  the  pursuit 
(tf  bis  r^edy.  In  this  view,  the  further 
points  made  by  tbe  appellant  become  Imma- 
teriaL 

Hie  Judgment  la  affirmed. 

We  concar:  SHAW,  J.;  RICHARDS, 
Judge  pro  tern. 


<in  cii.  4») 

HUDSON  T.  UEIAH  WATER  &  IM PROTE- 
MENT  CO.    (S.  F.  7680.) 

(Supreme  Court  of  California.    Feb.  16,  1918. 
Bebearing  Denied  Mardi  14, 1918.) 

1.  Watebs  avd  Watks  Coubsbs  «=>152(11)— 

ArPBOPRIATION— LnflTINO  BT  DECREE. 
An  old  decree  limiting  a  water  right  to 
what  could  be  conveyed  from  defendant's  pipes 
through  a  half-inch  pipe  means  the  quantity 
that  conld  then  be  conveyed,  and  a  later  de- 
cree, attempting  snch  limitation,  but  not  pro- 
viiiing  for  increased  pressure  and  lessened  iric- 
tion,  enlaces  such  right  to  iaclade  water  here- 
after acquired  by  defendant,  which  is  error. 

2.  Watebs  AifD  Watbb  Coubbks  «=>152(11)— 
Decree — Enlabqino  Right  Apfubtenant 
TO  Land. 

A  decree  erroneously  enlargine  ft  water  right 
limited  by  contract  and  former  decree  from  its 
being  appurtenant  to  four  acres  of  land  to  in- 
clude an  additional  tract,  and  ignoring  a  limita- 
tion to  what  may  be  used  In  sprinklhig  with  a 
hose,  requires  reversaL 

3.  Watkbs  and  Watbb  Coubsbs  ^143— Ap- 

PBOPBtATION-;-QUAIfTITT  OF  WATBB. 
Plaintifrs  right  to  establish  her  private  wa- 
ter right  as  against  the  public  served  by  defend- 
ant corporation  would  d«  measured  not  by  the 
anaoont  daimed  by  her  ivedeceasors,  but  by  the 
amount  which  bad  been  actually  taken  for  ben- 
eficial use  on  the  land  to  wliicb  appurtenant. 

4.  Waters  and  Wateb  Courses  «=»152(11)— 
Rights— Successor  in  Iniebest  Bound  bt 
Decree. 

In  so  for  as  a  company  is  bound  by  a  jodg- 
mait  against  its  predecessors  confirming  the 
lights  of  plaintilTs  predecessors  to  preferential 
right  in  water  appropriated  to  public  use,  it  is 
estopped  from  elaiming  such  rights  unlawful. 


6.  Waters  and  Water  Coubses  *=>130~Ap- 
pbopeiation — Public  Use. 
While  plaintiff  might  enlarge  her  right  to 
use  a  certain  quantit;?  of  water  from  defend- 
ant's pipes  by  prescription  or  implied  grant, 
yet  no  such  right  can  be  acquired  against  waters 
appropriated  or  acgaired  by  defendant  for  pub- 
lic use. 

Department  2.  Appeal  from  Superior 
Court,  Mendocino  County;    J.  Q.  White, 

Judge. 

Action  by  Grace  Hudson  against  tbe  IJklab 
Water  &  Improvement  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed and  remanded. 

Robert  Dmican,  of  Ulclab,  for  appellant. 
Preston  &  Preston,  of  Ufclab,  for  rei^MHident. 

WILBUR,  J.  Defendant  appeals  from  the 
Judgment  establishing  plaintiffs  water  right. 

[1,  2]  Tbe  water  right  in  question  was  be- 
fore this  court  in  Farmer  t.  UUah  Water  Co., 
56  CaL  11.  Plaintiff  dalms  as  tbe  successor 
to  tbe  plaintiff  In  tbat  case  by  mesne  con- 
veyances of  tbe  land  owned  by  Furmer,  and 
seeks  to  bind  tbe  defendant  as  tbe  successor 
of  tbe  defendant  corporation,  the  Uklab  Wa- 
ter Company.  Assuming,  without  deciding, 
that  the  parties  hereto  are  bound  by  the  de- 
cree in  tbe  case  of  Farmer  v.  Uklab  Water 
Co^  tbe  judgment  must,  nevwtbeless,  be  re- 
versed for  the  reason  that  tbe  water  right 
described  therein  Is  entirely  different  from 
the  water  right  confirmed  in  the  decree  In 
Farmer  v.  Uklab  Water  Co.  To  make  this 
apparent,  It  will  be  necessary  to  state  some 
of  the  fticts  and  to  compare  Uie  provisions  of 
tbe  decree  in  tbe  former  case  and  in  this 
case.  At  the  time  of  tbe  rendition  of  tbe 
dedslon  In  E^armer  t.  .Uklab  Water  Co., 
supra,  tbe  defendant  corporation  tber^n  was 
appropriating  a  portion  of  tbe  water  of  Gib- 
son creek  by  means  of  a  dam,  diverting  tbe 
water  into  its  reservoir,  and  conducting  the 
same  therefrom  in  a  two-tncb  pipe,  to  which 
plaintifTs  predecessors  attached  a  balf-lncb 
pipe,  and  it  was  to  tbls  water  of  Gibson  creek 
so  diverted  that  tbe  decree  declared  plain- 
tifTs right.  That  decree  was  entered  on  re- 
trial after  reversal,  and  described  tbe  water 
right  of  plaintiff  therein  with  reference  to 
tbe  amount  of  water  that  would  flow  through 
a  half-inch  pipe,  as  does  the  decree  in  this 
case.  That  amount  varies  with  supply,  pres- 
sure, and  frlctloa  Since  the  decree  in  Far- 
mer V.  Uklafa  Water  Co.,  the  defendant  has 
Increased  the  supply  by  diverting  all  tbe 
water  of  Gibson  creek,  by  diverting  water 
from  Orr  creek,  and  by  pumping  water  from 
wells  on  Russian  river.  It  has  increased  the 
pressure  by  diverting  the  water  a  mile  high- 
er up  Gibson  creek  and  constructing  reser- 
voirs at  a  higher  elevation,  and  it  has  de- 
creased the  friction  in  the  pipes  by  increas- 
ing to  six  inches  the  diameter  of  the  pipe  to 
which  plaintifTs  one-haU  inch  pipe  is  at- 
tached.  It  Is  evident  tbat  tbe  plaintiff  will 
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receive  a  vastly  greater  quantity  of  water 
through  a  half-Inch  pipe  under  the  circum- 
stances stated  than  under  the  system  as  ea* 
tabllsbed  at  the  time  her  right  was  granted 
to  her  predecessor.  But  the  de<7ee  also  con- 
firms iB  plaintiff  a  right  for  all  future  time 
to  nae  the  pipes  and  water  of  the  defendant 
corporation.  If  it  erects  new  reservoirs  at 
greater  elevation  and  establishes  larger  pipe 
lines,  the  plalntlCT  under  this  decree  would 
be  entitled  to  the  increased  flow  In  her  one- 
half  Inch  pipe  due  to  such  increased  supply, 
tor  the  decree  her^u  provides  that: 

"Plaiotiff  is  the  owner  of  bo  much  of  the  wa- 
ter of  the  defendant  corporation  as  may  now  or 
hereafter  at  any  time  now  in  or  through  their 
aqoeducts,  reservoirs,  or  pipes,  as  may  or  can 
be  conveyed  in,  through  or  by  a  pipe  or  aqueduct 
ooe-holf  inch  in  diameter.  Also  the  right  to 
draw  such  supply  of  water  from  the  main  pipes, 
aqueducts,  or  reservoirs,  of  the  said  defendant 
corporation." 

Thus,  It  will  be  obserred,  the  decree  sc- 
.  cures  to  plaintiff  and  her  successors  an  un- 
divided Interest  not  only  In  all  waters  now 
owned  by  the  defendant,  or  passing  Hirough 
Its  idpes,  but  all  water  tbat  may  from  any 
source  subsequently  be  diverted  into  said 
pipes,  and  tills  without  regard  to  the  ques- 
tlffli  as  to  whether  or  not  the  waters  of  Gib- 
son creek  have  becwne  exhausted  for  any 
reason.  In  the  former  decree  there  were 
also  limitations  iipmt  the  amount  of  water 
plaintiff's  predecessors  were  entitled  to  re- 
ceive through  their  luilf-lnch  idpe,  whldi  are 
entirely  ignored  In  the  decree  in  this  case. 
The  right  to  irrigate  was  restricted  "to  wa- 
ter that  may  be  used  In  sprinkling  by  means 
of  a  hose,"  etc.,  and  it  was  therein  provided 
"that  nothing  herein  ccmtained  shall  author- 
ize the  plaintiff  to  use  said  ri^t  and  privi- 
lege for  purposes  of  specnlatton,"  probably 
meaning  that  plahitlff  was  not  allowed  to 
sell  water  for  use  by  others.  But,  for  an 
even  more  obvious  enlargement  of  the  plain- 
tiff's water  right.  It  Is  necessary  that  the 
Judgment  be  reversed.  The  water  right 
which  plaintiff  claims  by  mesne  cwiveyances 
of  land  03  aforesaid  is  ai^rtenant  to  a 
piece  of  land  about  four  acres  In  »tent, 
known  as  the  Fox  property,  ^nce  the  ac- 
quisition of  tbat  land  she  has  also  acquired 
an  adjoining  piece  of  property,  known  as  the 
Bennett  property.  By  the  terms  of  this  de- 
cree, perhaps  by  an  Inadvertence,  the  water 
is  made  appurtenant  to  both  properties,  l^la 
enlargement  of  the  right  Is  particularly  Im- 
portant because  of  the  above-mentioned  limi- 
tations imposed  In  the  decree  In  Farmer  v. 
Uklah  Water  Co.  upon  the  right  to  Irrigate, 
etc.,  even  upon  the  Fox  property. 

[3]  Plaintiff  claims  her  right  under  La 
Mar,  one  of  three  partners  who  originally 
formed  the  copartnership  known  as  the 
Uklah  Water  Company,  succeeded  by  the 
Uklah  Water  Company,  a  public  service  cor- 
poration, defendant  In  Farmer  v.  Uklah  Wa- 
ter Co.  The  defendant  In  the  case  at  bar  Is 
a  public  service  corporation  in  charge  of  a 


public  utility,  organized  since  the  Constltn- 
tl<ai  of  1879,  and  supplying  the  Inhabitants 
of  the  city  of  Uklah  with  watw  purchased  or 
appropriated  by  It  since  its  organisation. 
Where  the  plaintiff  seeks  to  establish  her 
private  right  to  Water  as  i^ainst  the  right  of 
the  public  served  by  the  defendant,  her  right 
would  be  measured  not  by  the  amount  of 
water  wbicb  La  Mar  claimed,  nor  by  the 
amount  which  would  flow  through  a  balf- 
Inch  pipe,  but  by  the  amount  which  had  been 
actually  taken  and  applied  to  a  bmefldal  use 
upon  that  land.  The  "right  to  priority  in 
the  use  of  water  would  also  be  measured  ac- 
cording to  these  facts  and  limited  to  this 
quantity."  Leavltt  v.  I-assen  Irr.  Co.,  157 
Cal.  82,  86,  106  Pac.  404,  29  U  R.  A.  (N.  SO 
213.  It  Is  because  the  water  was  used  with 
the  land  for  Its  benefit  that  it  was  held  to 
be  appurtenant  to  the  land  in  questicm.  Far- 
mer V.  Uklah  Water  Co.,  supra.  There 
should  be  no  difficulty  upon  a  new  trial  In 
fixing  the  quantity  of  water  to  which  plain- 
tiff Is  entitled.  If  any.  In  terms  of  gallons 
per  month,  based  upon  the  amount  ttiat  was 
used  upon  the  Fox  property  during  the  time 
that  the  Uklah  Water  Company,  a  corpora- 
tion, defendant  In  said  Fanner  Case,  waa 
furnishing  such  water  (1S72-1895). 

[4]  Appellant  claims  that  the  conveyance, 
if  any,  to  the  plaintiff  or  her  predecessors 
gives  her  such  a  preferential  right  In  waters 
devoted  to  public  use  as  Is  void  under  the 
law,  citing  such  cases  as  Leavitt  v.  lessen 
Irr.  Co.,  supra,  People  v.  Kerber,  152  CaL 
732,  93  Paa  878,  125  Am.  St  Rep.  93.  City 
of  South  Pasadena  v.  Pasadena  Water  Co., 
152  Cal.  579,  93  Pac.  400,  Bylngton  v.  Sacra- 
mento Valley,  etc.,  Co.,  170  Cal.  124,  148  Pac. 
791,  arising  under  article  11,  8  19.  of  the 
Constitution,  and  Price  v.  Riverside  Land  & 
Irr.  Co.,  56  CaL  432,  under  the  law  and  the 
Constitution  previous  to  the  Constitution  of 
1879.  But  this  principle  does  not  apply  la 
this  case  except  with  reference  to  the  stat- 
ute of  limitations,  which  will  be  hereafter 
discussed,  for,  as  was  held  In  City  &  County 
of  San  Francisco  v.  Itsell,  80  Cal.  57,  22  Pac. 
74,  even  though  there  la  no  power  In  the 
first  Instance  to  make  such  conveyance,  a 
Judgment  establishing  a  private  right,  al- 
though erroneous  In  law.  Is  nevertheless 
binding  upon  the  company  and  Its  succes- 
sors, so  that  in  so  far  as  the  defendant  here 
Is  bound  by  the  decree  in  Farmer  v.  Uklah 
Water  Co.,  it  Is,  to  that  extent,  barred  from 
claiming  that  the  right  therein  confirmed  ta 
violative  of  the  law  against  creating  prefer- 
ential lights  in  water  aroropriated  to  public 
use. 

[5]  The  findings  and  decree  herein  are  bas- 
ed in  part  upon  a  prescriptive  right  In  the 
plaintiff.  Whether  during  the  42  years  that 
plaintiff  and  her  predecessors  have  used  wa- 
ter from  the  pipes  of  the  Uklah  Water  Com- 
pany (1872-1895)  and  of  the  defendant  (1895- 
1914)  the  use  has  been  enlarged  does  not  ap- 
pear from  the  findings  or  decree,  but  the  evl- 
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dence  wonld  seem  to  Indicate  that  the  use 
had  been  about  the  same.  If  this  qnestlon 
arises  upon  a  new  trial,  It  Is  snffldent  to  say 
that  In  so  far  as  any  right  to  water  Is  claim- 
ed by  the  plaintiff  by  reason  of  presCTlptlon 
or  ImiAied  gran^  no  such  rUfbt  can  thus  be 
created  against  the  waters  appropriated  or 
acquired  fOr  public  nse  hy  the  def^dant 
Leavitt  T.  Lassen  Irr.  Co.,  Bogm ;  People  t. 
K.ert>er,  snpra;  Holladay  t.  San  Fran<dsco, 
124  Cal.  352.  67  Pac  146;  County  of  Yolo 
T.  Barney,  79  OaL  875,  21  Pac:  883.  12  Am. 
St  ReiK  152. 

Appellant  makes  the  p^nt  that  the  UUah 
Water  Company  could  not  and  did  not  trans- 
fer all  its  properties  to  the  defendant  com- 
pany. On  a  new  trial  other  and  different  evi- 
dence as  to  the  relation*  of  the  deftodant  to 
the  Ukiab  Water  Cmpany,  a  corporation, 
and  the  properties,  may  be  presented,  so  that 
ve  deem  it  unnecessary  to  discuss  this  ques- 
tlaa,  as  the  gen^l  question  has  been  dis- 
cussed in  recent  cases  this  court,  as  well 
■s  those  (dted  by  counsel.  Bylngton  t.  Sao- 
nunento  Valley,  ete,  Co.,  supra;  Southern 
Padflc  Ga  et  al.  T.  Spring  Valley  Water 
Works  et  al.,  173  Cal.  291,  150  Pac.  865,  U 
R.  A  1917E.  680;  Llmonelra  Ca,  Farmers* 
Dltdi  -Irr.  et  aL  t.  Railed  Comm.  of 
CalUOrnla,  174  GaL  282,  162  Paa  1038. 

The  complaint  states  a  cause  of  action. 

Judgment  reversed. 

We  concur:  MBLVIN,  X;  VICTOR  B. 
SHAW,  Judge  pro  tern. 

an  CaL  4M)  ™ 

ATBRY  T.  WII/FSEE.    (S.  F.  7564.) 
(Supreme  Court  of  California.    Feb.  18,  1918.) 

1.  Tbul  *=»48— Reception  or  Btidencb — 
AoMi8SiBiz.rTT  roB  Pabticulab  Pubfoses. 

In  an  attorney's  action  for  services  is  varl- 
ooa  matters,  a  veriSed  complaint  61ed  against 
defendant  in  an  action  brought  by  third  parties, 
charging  him  with  fraad,  was  properly  admitted 
to  show  the  nature  and  character  of  the  serv- 
ices performed  by  plaintiff  in  warding  off  the  fil- 
ing of  the  complaint,  in  negotiating  with  the 
attorneys  for  the  plaintiff  in  such  suit,  and  in 
KCDring  its  dismissal,  though  it  might  be  sus- 
pected that  the  jury  was  improperly  inflaenced 
by  the  charg^e  of  fraud,  and  though  it  might  have 
been  more  just  to  have  excluded  the  evidence, 
espedaUj;  where  the  court  and  counsel  made  ev- 
ery possible  effort  to  prevent  the  jury  from 
giving  it  any  other  effect  than  that  for  which  it 
was  offered. 

2.  Afpkal  and  Ebbob  <C=>1170(7)— 'Retebsai, 
— Statote — ^Habuless  Ebbob. 

Code  Civ.  Proc.  S  1S54,  provides  that  when 
part  of  an  act,  declaration,  conversation,  or 
writing  -is  given  in  evidence  by  one  party,  the 
whole  on  the  same  subject  may  be  inquired  into 
by  the  other,  and  tbat  when  a  detached  act, 
etc^  13  given  in  evidence,  any  other  act,  etc., 
which  is  necessary  to  make  it  understood  may 
miao  be  given  in  evidence.  SeUt  that,  where  in 
an  attorney's  action  for  services  he  introduced 
letten  written  by  defendant  to  third  parties,  the 
czdnsion  of  the  letters  written  by  the  third 
parties  in  reply  which  bad  not  been  communicat- 
ed to  plaintiff,  and  which  contained  hearsay 


statements  that  plaintiff  had  neglected  his  duty, 
was  not  prejudicial  under  Const,  art.  6,  {  4%, 
prohibiting  the  setting  aside  of  judgments  for 
errors  not  resulting  in  a  miscarriage  of  justice. 
8.  EvinEnCB  ^»105(1)  —  Admibsxbilitt  bt 
Reason  or  Adusszon  or  Siuilab  Evi- 
dence. 

Under  Code  Civ.  Proc  {  1854,  where  evi- 
dence otherwise  incompetent  is  relevant,  if  at 
all,  only  because  connected  with  other  evidence 
in  the  case,  and  would  have  little,  if  any, 
weight,  but  would  be  prejudicial  if  erroneous, 
any  doubt  as  to  its  connection  with  the  evidence 
already  admitted  should  be  resolved  against  its 
admission. 

4.  Peircipal  AND  Agent  <S=»116(1) — Authob- 
ITT— Undisclosed  Limitation. 

Defendant's  instructions  to  his  agent  with 
reference  to  the  scope  of  his  employment  were 
inadmissible  against  an  attorney  to  whom  they 
were  never  communicated,  and  who  had  been  no- 
ticed by  defendant  that  the  agent  represented 
him,  and  was  thereby  fully  justified  in  confer- 
ring with  the  agent  concerning  the  various  mat- 
ters on  which  he  was  employed. 

5.  Evidence  €=>368(7)  —  Documentabt  Evi- 
dence— COMPELLINQ  PbODUCTION. 

Code  Civ.  Proc.  §  1855,  subd.  2,  provides 
that  there  can  be  no  evidence  of  the  contents  of 
a  writing  other  than  the  writing  itself,  except  in 
the  case,  among  others,  when  the  original  is  In 
the  possession  of  the  part;  against  whom  the 
evidence  is  offered,  and  he  fails  to  produce  it 
after  reasonable  notice.  Section  1038  provides 
that,  if  a  writing  be  in  the  custody  of  the  ad- 
verse party,  he  must  first  have  reasonable  notice 
to  produce  it,  and  that,  if  be  then  fail  to  do  so, 
its  contents  may  be  proved  as  in  case  of  its 
loss.  Section  454  provides  that  tbe  items  of  an 
account  need  not  be  pleaded,  but  that  the  plead- 
er must  deliver  to  the  adverse  party  within  five 
days  after  demand  a  copy  of  the  account  or  be 
precluded  from  giving  evidence  thereof.  Section 
1000  authorizes  any  court  or  judge  to  order  ei- 
ther party  to  give  to  the  other  an  inspection  and 
copy,  or  permisaioQ  to  take  a  copy  of  entries  of 
accounts  in  any  book,  etc  Held  that,  where 
the  trial  of  an  action  by  an  attorney  for  serv- 
ices began  April  2Sth,  and  tbe  jury  were  in- 
structed June  4tb,  and  the  action  had  been 
pending  for  more  than  a  year  when  defendant 
on  the  16th  day  of  the  trial  demanded  the  pro- 
duction of  plaintiff's  books,  which  were  then  in 
New  York,  the  court  did  not  err  in  refusing  to 
order  the  production  of  the  books,  as  plaintiff 
was  entitled  to  reasonable  notice  to  produce 
them. 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
Bernard  J.  Flood,  Judge. 

Action  by  Brainard  Avery  against  Ernest 
A.  Wiltsee.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

Charles  S.  Wheeler  and  John  F.  Bowie, 
both  of  San  Francisco  (Charles  S.  Wheels, 
Jr.,  of  San  Francisco,  of  counsel),  tm  appel- 
lant  Wise  &  O'Coimort  of  San  Francisco, 

for  respondent. 

WILBUR,  J,  Defendant  appeals  from  a 
judgment,  after  verdict,  for  the  sum  of  $7,- 
500,  in  an  action  for  attorney's  fees.  The 
main  proposition  urged  Is  that  the  evidence 
is  insuffldent  to  Justify  the  verdict  The  type- 
written transcript  containing  the  testimony 
of  only  two  witnesses,  plaintiff  and  defend- 
ant with  OEhiblts,  covers  8,000  pages;  tbe 
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printed  l>rie&  380  pages.  Plaintiff  claims 
that  for  more  than  two  years  he  was  active- 
ly engaged  as  attorney  for  the  defendant  In 
an  endeavor  to  combine  certain  mining  prop- 
erties in  Mexico,  to  adjust  the  claims  against 
said  properties,  to  settle  a  lawsuit  growing 
oat  of  the  transactions  Invcdved  therein,  and 
in  so  doing  participated  In  the  organization 
of  a  corporation  in  Canada  to  take  over  said 
properties  and  Issned  its  stock  and  den- 
tures, the  same  to  be  sold  for  the  purpose  of 
paying  off  certain  Judgments  and  claims 
against  the  Mexican  mining  properties.  The 
amount  involved  in  these  various  transac- 
tions was  $4,000,000.  Plaintiff  sued  for  $25,- 
000  attorney's  fees.  The  contentions  of  the 
respective  iwrties  were  submitted  to  the  Jury 
under  instructions  which  are  conceded  to  be 
correct  Defendant  contends  that  certain 
services  performed  by  the  plaintiff  were  not 
authorized  by  him  and  were  without  any 
value,  et&  All  the  evidence  for  and  against 
these  claims  was  submitted  to  the  Jury.  It 
is  sufficient  to  say  that  there  was  substan- 
tial  evidence  to  justify  the  verdict. 

11}  Certain  rulings  of  the  trial  court  on 
the  admissibility  of  documentary  evidence 
are  complained  of  by  defendant.  In  each  in- 
stance the  contents  of  the  documents  were 
confessedly  incompetent  as  hearsay  declara- 
tions of  third  parties.  Each  was  offered  be- 
cause of  Its  more  or  less  remote  connection 
with  the  Issues  In  the  caa&  The  plaintiff 
offered  In  evidence  a  verified  complaint  filed 
against  defendant  In  an  action  brought  by 
certain  stockholders  In  one  of  the  mining 
companies  involved  in  the  proposed  organiza- 
tion, charging  the  defendant  with  fraud.  It 
was  conceded  that  the  defradant  was  not 
guilty  of  the  fraud  therein  diai^^  but  the 
ground  upon  whldi  the  complaint  was  offer- 
ed was  to  show  the  nature  and  character  of 
the  services  performed  by  the  plaintiff  In 
warding  off  the  filing  of  the  complaint,  and 
In  negotiating  with  the  attorneys  for  the 
plaintiff  In  that  fraud  suit,  and  finally  In  ae> 
curing  its  dlsmlssaL  Court  and  counsel 
made  every  possible  tttott  to  prevent  the 
jury  from  giving  tlie  evldotce  any  other  ef- 
fect than  that  for  which  It  was  offered.  Not- 
withstanding this,  aK)^lant  claims  that  the 
ruling  is  prejudicially  erroneous  because  "ac- 
cusations ct  misrepresentations  and  fraud 
attached  to  any  person's  name  are  calculated 
to  create  prejudice  agaUist  such  person." 
But  where,  as  here,  the  evid^ice  is  clearly 
admissible  for  one  purpose,  its  reception  In 
evidence  Is  not  error,  even  though  we  may 
suspect  that  the  jury  was  improperly  influ- 
enced thereby,  and  even  though  it  would  have 
been  more  Just  to  have  excluded  the  evidenca 

[2,  S]  The  defendant  offered  in  evidence  cer- 
tain letters  written  by  third  parties  to  him. 
None  of  these  letters  nor  any  information 
contained  therein  had  been  communicated  to 
the  plaintiff.  They  contained  statements, 
confessedly  hearsay,  that  the  plaintiff  had 


neglected  bis  doty.  Hie  defendant  offered 
these  letters  as  a  part  of  the  correspondence 
between  defendant  and  the  said  third  par- 
ties, to  explain  certain  letters  of  the  defend- 
ant In  reply  thereto  already  introduced  in 
evidence  by  the  plaintllL  The  rule  upon  that 
subject  Is  that: 

"When  part  of  an  act,  declaration,  conversa- 
tioD,  or  writing  is  given  in  evidence  by  one 
parl^,  the  whole  on  the  same  subject  may  be  in- 
quired into  by  the  other;  •  •  *  and  when  a 
detached  act,  declaration,  conversation,  or  writ- 
ing is  given  In  evidence,  any  other  act,  declara- 
tion, conversation,  or  writing  which  is  neceaaary 
to  make  It  nnderatood  may  also  be  given  in  evi* 
dence."   Section  1854,  Code  av.  Proc^ 

It  Is  by  no  means  easy  to  apply  this  role 
to  all  the  ramlflcaUona  of  the  evld«ice  In  a 
trlaL  In  passing  upon  the  admissibility  of 
such  evidence  where  the  connection  is  doubt- 
ful, It  is  a  satb  rule  to  exclude  evidence  oth- 
erwise Incompetent,  where  its  admission 
would  be  pr^udldal  if  erroneous.  A  court 
should  be  reluctant  to  admit  evidence  which 
In  Itself  is  incompetoit,  because  of  a  moxB 
or  less  remote  m  inf««ntial  connection  with 
evidence  that  la  ^perly  admitted.  The 
purpose  of  a  trial  Is  to  do  justloe  between 
the  parties,  and  even  though  such  evidence, 
by  reason  of  some  slender  thread  of  eonnec- 
tltm.  is  technically  admlsslMe  under  the 
above  rule,  It  Is  not  prejudicial  error  to  re- 
ject it,  unless  Its  rejection  results  In  a  "mis- 
carriage of  justice."  Coost  GaL  art  6,  { 
4^.  Where  a  party  seeks  to  Introduce  In- 
competent evidence,  relevant,  if  at  all,  only 
because  connected  with  ottier  ei^ence  al- 
ready In  the  case,  and  admissible  solely  be- 
cause of  such  connection,  and  where,  if  er- 
roneously admitted.  It  would  be  prejudicial 
to  one  of  the  parties,  and  would  have  little 
if  any,  proper  weight  with  the  jury,  the  trial 
court,  if  in  douM  as  to  the  suffldoK^  of  the 
connection  shown,  should  resolve  the  doubt 
in  favor  at  the  ex<flu^on  of  the  evidence, 
for  the  error  In  its  exclusion,  if  any,  would 
not  be  prejudldal  to  dther  party,  while  the 
error  in  its  recepticm.  If  any,  would  be  preju- 
dicial to  the  party  against  whom  it  Is  otter- 
ed.  Suffice  It  to  say  that  no  prejudicial  er- 
ror was  committed  In  the  exclusion  of  these 
letters.  It  is  therefore  unnecessary  to  enter 
Into  an  elaborate  discussion  of  the  situation 
which  defendant  claims  sufficiently  connects 
these  letters  with  the  evidoice  to  make  them 
competent 

[4]  Appellant  offered  evidence  of  his  in- 
structions given  to  an  agent  named  Mayer 
with  reference  to  the  scope  of  bis  onploy- 
ment  These  Instructions  were  never  com- 
municated to  the  plaintiff,  who  had  been  no> 
tified  by  the  defendant  that  Mayer  .r^re- 
sented  him  and  was  thereby  fully  justified  In 
conferring  with  Mayer  concerning  the  vari- 
ous matters  on  which  he  was  employed. 
Plaintiff  did  not  base  his  claim  of  ^ploy- 
ment  upon  the  authority  of  Mayer  at  ail,  but 
upon  direct  employment  by  the  defendant. 
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No  error  was  committed  in  esAuding  this 
testimony. 

[i]  Appellant  complains  that  the  court  re- 
fused to  make  an  order  during  the  trial  di- 
recting the  plaintltF  to  produce  his  account 
books  showing  the  expenditures  made  by 
plaintiff  on  b^alf  of  the  defendant.  The  de- 
mand for  the  production  of  these  books  was 
made  on  the  16th  day  of  the  trial.  The  case 
had  been  pending  for  more  than  a  year.  The 
trial  began  April  28, 1915,  and  the  Jury  were 
instracted  June  4, 1915.  At  the  time  the  de- 
mand was  made  the  books  were  la  New  Tqrk, 
Plaintiff  was  entitled  to  reasonable  notice  to 
produce  said  books.  Section  1855.  subd.  2, 
and  section  1938,  Code  Civ.  Proc.  Defend- 
ant coQld  have  demanded  a  bill  of  particu- 
lars (section  454,  Code  CIt.  Proc.),  or  an  In- 
spection of  these  books  (section  1000,  Code 
CIt.  Proc).  Not  having  done  so,  there  was 
no  error  In  refusing  the  demand  made  at  the 
trial  under  the  drcumstanceB  indicated. 

The  judgment  is  affirmed. 

We  concur:  VICTOR  B.  SHAW,  Judge 
pro  tern. ;  MELVIN,  J. 

art  CI.  £M)  ■ 

TOUNGBERG  v.  SOUTH  END  WARE- 
HOUSB  GO.   (8.  F.  7904.) 
ffluprcme  Court  of  Califoitola.   Feb.  15,  1918. 

Rehearhig  Denied  Mareh  14, 19180 
1.  CoHTaAcrrs  «s»246(^— BztiiiouishUsnt— 

SOBSEQUENT  CONTBACT. 

A  contract  by  a  warehouse  company  to  de- 
liver to  plaintiff  one-fourth  of  its  net  income  in 
payment  for  hia  services  as  specified  in  th«  con- 
tract was  extinguished  by  subsequent  written 
contract,  made  when  the  company  was  insol- 
vent, providing  that  plaintiff  and  another  should 
assume  the  company's  indebtedness,  and  that 
plaintiff  shoald  draw  no  money  except  his  sal- 
ary as  fixed  by  such  contract. 
2:  Appeal  and  Bbbob  1(^2(8)— Habmlbbs 
Ebbob— Aduission  of  Evidence. 

In  such  case,  the  admission  of  evidence  as 
to  th?  oral  understanding  of  the  parties  as  to 
the  later  contract,  if  improper,  was  an  imma- 
terial error,  where  the  court  was  bound  to  de- 
cide that  the  later  contract  prevented  plaintifTs 
recbvery. 

Department  1.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
Frank  J.  Murasky,  Judge. 

Artion  by  Charles  J.  Toungbei^  against 
the  South  End  Warehouse  Company.  Judg- 
ment for  defendant,  and  plaintiff  appals. 
Affirmed. 

Wm.  M.  Sims,  ot  San  Frandsoo  (F.  A. 
Plank,  of  aan  Frandso^  of  counsel),  for  ap- 
pelant. W.  G.  Sharpst^  of  San  Francls- 
to,  for  resp<mdent 

RICHARDS,  Judge  pro  tem.  ^nUs  is  an 
uppeal  from  a  Judgment  in  ftiTor  of  the  de- 
fendant In  an  acdon  brou^t  by  the  plaintiff 
to  leoom  the  sum  of  ^,301.33,  claimed  to 
have  become  due  to  him  und»  a  certain  writ- 
ten agreement  made  and  entered  Into  be- 


twe^  the  paiiies  hereto  on  February  1,  1909, 
and  which  provided  for  the  delivery  by  de- 
feudant  to  plaintiff  of  one-fourth  of  its  net 
Income  and  proQts,  In  payment  for  the  rendi- 
tion by  the  plaintiff  of  certain  services  to  the 
defendant,  as  set  forth  in  said  agreement 
The  defendant  In  its  answer  admits  the  mak- 
ing of  said  original  agreement,  and  the  per- 
formance for  a  time  of  certain  services  by  the 
plaintiff  thereunder,  but  denies  that  there 
was  ever  any  greater  sum  than  !i:2.400  due  or 
owing  to  said  plaintiff  under  such  agree- 
ment; and  by  way  of  further  answer  and  de- 
fense avers  that  by  a  subsequent  agreement 
in  writing,  entered  Into  between  the  parties 
on  April  15,  1911,  the  said  plaintiff  waived 
and  released  his  claims  against  the  defend- 
ant for  whatever  share  of  its  proQts  was  due 
under  the  terms  of  the  former  agreement,  for 
the  (x>nsideration  of  the  transfer  to  him  of 
one-half  of  the  capital  stock  of  the  defend- 
ant corporation,  and  of  the  payment  to  him 
thereafter  of  a  stated  salary  of  $100  a  month 
for  all  future  services  to  be  performed  by 
him.  Upon  the  trial  of  the  cause  upon  the 
Issues  thus  tendered,  both  of  these  agree- 
ments were  presented  In  evidence.  There 
were  also  certain  other  facts  admitted  by  the 
pleadings  or  referred  to  In  the  writings, 
which  were  the  subject  of  proper  considera- 
tion by  the  trial  court  in  determining  Its  rul- 
ings as  to  the  effect  of  the  later  writing  In 
'respect  to  the  obligations  of  the  former  one. 
One  of  these  facts,  as  admitted  by  the  ex- 
press terms  of  the  plaintiff's  complaint,  was 
the  fact  that  shortly  after  the  date  of  the 
Qrst  agreement  between  the  parties,  one  G. 
W.  Thomas  was  employed  by  the  defendant, 
pursuant  to  an  oral  understanding  with  the 
plaintiff,  to  perform  certain  of  the  services 
which  the  plaintiff  had  engaged  to  perform 
by  the  terms  of  said  writing.  Another  fact, 
shown  in  evidence  at  the  trial-  and  found 
by  the  court,  was  the  fact  that  the  defend- 
ant was  In  an  insolvent  condition  on  April 
15, 1911,  the  date  of  the  second  written  agree- 
ment. This  later  agreement  contained  a 
clause  providing  that  the  plaintiff,  as  one 
of  the  parties  thereto,  together  with  one 
George  W.  Lamb,  also  a  party  thereto,  "here- 
by agree  to  assume,  and  hereby  assume,  all 
of  the  Indebtedness  due  and  owing  from  the 
South  Ehid  Warehouse  Company.  •  *  • " 
Said  agreement  also  contained  a  clause  pro- 
viding that: 

"None  of  the  parties  of  the  third  part  [which 
included  plaintiff)  shall  draw  any  muney  except 
their  respective  salaries,  which  are  hereby  fixed 
at  $250.00  a  month  for  said  George  W.  Ijamb, 
and  $100.00  a  month  for  said  Charles  J.  Young- 
bei*.** 

Upon  the  trial  of  the  cause  the  defoidant 
offered  certain  oral  erldoice  for  the  purpose, 
as  it  was  claimed,  of  exsdalnlng  th^  two 
clauses  of  the  later  agreement  by  showing 
that  at  the  time  .of  its  ezecati<xi  it  was  orally 
understood  and  agreed  between  the  parties 
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to  it  tbat  It  should  have  the  effect  of  extin- 
guishing whatever  liability  the  defendant 
might  be  under  to  pay  any  share  of  Its  pre- 
vious profits  to  the  plaintiff.  To  the  Intro- 
duction of  this  oral  evidence  the  plaintiff  ob- 
jected, upon  the  ground  that  it  operated  to 
change  the  terms  of  the  written  agreement 
and  was  Inadmissible  under  the  provisions 
of  sections  1625  and  1639  of  the  Civil  Code. 
The  court  overruled  the  objection  and  admit- 
ted the  evidence,  and  upon  the  strength  of 
this  admission,  In  effect,  construed  the  later 
agreement  of  the  parties.  In  its  findings,  to 
amount  to  an  extinction  of  the  obligation 
and  liability  created  by  the  earlier  agree- 
ment for  a  division  of  the  defendant's  profits 
with  the  plaintiff.  It  Is  this  alleged  errone- 
ous ruling  of  the  trial  court  which  underlies 
the  several  assignments  ot  error  which  are 
urged  upon  this  appeal. 

[1,2]  We  are  entirely  satisfied  from  an 
examination  of  the  terras  of  the  written  con- 
tract between  the  parties,  dated  April  15, 
1911,  and  particularly  of  the  above-quoted 
clause  of  it,  that  said  verltlng  required  no 
explanation  or  aid  from  oral  evidence  to 
make  clear  Its  meaning.  The  agreement  of 
the  plaintiff,  that  he,  toother  with  another 
of  the  parties  to  It,  would  assume  all  of  the 
Indebtedness  of  the  South  End  Warehouse 
Company,  and 'his  further  ngtoement  not  to 
draw  any  money  except  his  salary,  then  foi; 
the  first  time  fixed  at  the  definite  sum  of 
SlOO  a  month,  can  he  given  no  other  meaning 
than  that  his  former  extract  with  the  cor- 
poration, and  all  obligations  which  bad  ac- 
crued thereunder,  was  to  be  at  an  end.  The 
fact,  shown  In  evidence  without  objection 
and  found  by  the  court,  that  the  defendant 
corporation  was  at  the  date  of  this  second 
agreement  with  the  plaintiff  In  an  Insolvent 
condition  would  add  further  certainty  to 
this  Interp'rctatlon  il  that  were  necessary, 
but  It  did  not  require  the  aid  of  the  oral  evi- 
dence which  the  court  heard  over  the  objec- 
tion of  the  plaintiff,  to  explain  uncertalaties 
or  ambiguities  which  did  not  exist.  The  rul- 
ing of  the  court,  however,  In  the  admlssloD 
of  such  evidence,  if  Improper,  was  neverthe- 
less an  immaterial  error,  since  it  was  bound 
to  decide  In  any  event  that  the  plaintiff  was 
foreclosed  by  the  express  terms  of  his  writ- 
ten agreement  from  a  recovery  in  this  action- 
Judgment  affirmed. 

We  concur:  SLOSS,  J.;  SHAW,  J. 


(177  cai.  sao) 

HARDING  et  al.  t.  LIBERTY  HOSPITAL 

CORP.    (S.  F.  748S.) 

(Supreme  Court  of  California.  Feb.  16,  1918.) 
1.  Action  $=s>27(1)— CoicpiAUT-CoNErrBUC- 

TION. 

An  amended  complaint,  alleging  that  plain- 
tiff entered  into  a  contract  with  defendant,  a 
corporation  operating  a  hoepital  and  carrying 


on  therein  the  general  baeiness  of  furnisbing 
medicine  and  medical  and  surgical  treatment, 
ambulance,  and  hospital  care  to  the  sick  and 
injured,  by  which  defendant  agreed  to  furnish 
plaintiff  medical  and  surgical  treatment  when 
the  same  should  be  necessary ;  that  plaintiff 
sufl'ered  a  fracture  of  certain  bones  of  her  leg, 
rendering  surgical  treatment  necessary;  that 
defendant  undertoolc  through  it  chief  surgeon  to 
render  and  furnish  such  treatment:  that  the 
BurgeoD  was  incompetent,  and  failed  and  neic- 
lected  to  use  proper  care,  diligence,  and  skill 
in  reducing  the  fracture;  and  that  by  reason 
thereof  plaintiff's  leg  was  shortened  and  its  use 
impaired — shows  that  the  gist  of  plaintifiTs  ac- 
tion, notwithstanding  statements  as  to  the  con- 
tracts, was  the  negligence  oi  defendant's  chief 
surgeon  and  not  breadi  of  contract 
2.  LiHiTATiOK  or  Actions  9=»31 — ^RtTHNiNO 

OF  StATUiE— NEGLIGENCE. 

Code  Civ,  I*roc.  §  340,  stibd.  3,  requiring  ac- 
tions for  libel,  slander,  etc..  or  for  injury  to 
or  death  of  one  caused  by  the  wrongful  act  or 
neglect  of  another,  to  be  begun  within  a  year, 
apnlips  to  an  action  aerainst  a  hospital  corpora- 
tion for  injuries  resulting  from  the  ncfilieence 
of  its  chief  surgeon,  who  failed  to  properly  set 
plaintiff's  broken  leg,  this  being  true  notwith- 
standing the  parties  stood  in  contractual  rela- 
tions, and  the  hospital  corporation  had  agreed 
to  furnish  plaintiff  with  medical  and  surgical 
attention;  and  hence  an  action  against  such 
corporation  riiust  l>e  commenced  within  one  year 
after  the  ne^igent  act. 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  John 
Ilunt,  Judge. 

Action  by  Margaret  A.  Harding  and  George 
K.  Harding,  her  husband,  against  the  Liber- 
ty Hospital  Corporation,  a  corporation. 
From  a  judgment  for  defendant,  after  demur- 
rer had  been  sustained  to  plaintiffs'  amended 
complaint,  plaintiffs  appeal.  Affirmed. 

Edwin  T.  McMurray  and  H.  Clyde  Harms, 
both  of  San  Francisco,  for  appellants.  John 
A  Percy,  of  San  Francisco,  for  respondent. 

BICHARDB.  Judge  pro  tem.  This  is  aa 
appeal  from  a  Judgment  In  favor  of  the  de- 
fendant after  Its  d«nurrer  had  been  sustain- 
ed to  the  plaintiffs'  first  amended  cmnirialat, 
the  latter  declining  to  further  amend.  The 
first  amended  complaint  alle^^,  in  substance, 
that  at  some  date  prior  to  October  11,  1013, 
the  plaintiff  Margaret  A.  Harding  had  rater- 
ed  into  a  contract  with  the  defendant,  a  cor- 
poration operating  a  hospital  and  carrying  on 
therein  "the  general  business  fumishlns 
medicines  and  medical  and  surgical  treat- 
ment, ambulance  and  hospital  care  to  the  rick 
and  injured."  by  the  terms  of  which  contract 
said  corporation  agreed  to  ftimlsh  to  the 
said  plaintiff  medical  and  surgical  treatment 
"when  the  same  may  be  rendered  necessary 
by  any  accidental  Injury  or  In  slclmess  or 
disease";  that  on  the  11th  day  of  October, 
1913,  the  said  plaintiff  suffered  a  fracture  of 
certain  bones  of  her  left  leg  at  the  knee  joint, 
which  rendered  It  necessary  for  her  to  have 
medical  and  surgical  treatment  under  the 
terms  of  said  contract,  and  tbat  on  or  about 
said  last-named  day  the  defendant  nndertook 
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the  treatment  of  said  plalutlDT  for  said  Injury 
and  did  through  Its  chief  surgeon  render  and 
furnish  all  surgical  and  medical  treatment 
received  by  said  plaintiff  therefor;  that  the 
said  chief  sui^eon  of  defendant  was  Incompe- 
tent by  reason  of  a  lack  of  skill  and  e5i>erl' 
ence  to  give  plaintiff  and  to  her  said  Injury 
the  medical  and  surgical  treatment  necessary 
and  proper  therefor,  and  that  in  treating  said 
plalntUT  for  said  Injury  the  said  chief  sur- 
geon of  defendant  wholly  failed  and  neglect- 
ed to  use  and  eserclse  reasonable  and  ordi- 
nary care,  diligence,  and  skill  in  reducing  the 
fracture  of  said  limb  and  In  treating  the 
same,  and  carelessly,  negligently.  Improperly, 
and  unskillfully  set  the  bones  thereof,  and 
negligently,  carelessly  and  unskillfully  failed 
and  omitted  to  use  and  employ  the  necessary, 
ordinary,  proper,  and  approved  methods  in 
tlie  reduction  and  treatment  of  said  fracture, 
and  negligently,  carelessly,  and  unskillfully 
failed  and  omitted  to  remedy  and  correct  the 
defects  resulting  from  said  negligent,  care- 
less, and  unskillful  reduction  and  treatment, 
at  a  time  when  said  defects  could  reasonably 
have  been  corrected  and  remedied  by  the  ex- 
ercise of  ordinary  care,  skill,  and  diligence, 
although  he  well  knew  that  said  defects  ex- 
ited. By  reason  whereof,  and  solely  on  ac- 
count of  defendants  failure  to  furnish  a  com- 
petent and  skilled  surgeon  to  treat  plaintiff 
for  said  Injury  as  aforesaid,  and  the  afore- 
said negligent,  careless,  and  unskillful  treat- 
ment of  said  Injury  by  the  aforesaid  chief 
anrgeoD  of  said  defendant,  said  plaintiff's  left 
leg  has.  become  and  is  short,  weak,  crooked, 
and  deformed,  and  the  usnal  and  proper  use 
thereto  permanently  Impaired,  and  said 
plaintiff  rendered  permanently  lame,  crip- 
pled, and  deformed,  to  her  damage  In  the 
sum  of  ¥25,000,  for  wUch  sum  the  plalntUTs 
prayed  judgment  in  th^r  favor'and  for  tbelr 

COStB. 

Thfo  action  was  commenced  aa  April  12, 
1915.  The  defendant  demurred  to  the  plain- 
tiffs'  flrst  amended  complaint  upon  the  usual 
grounds,  and  also  upon  the  ground  that  the 
philntlffs*  cause  of  action  as  set  forth  ther^ 
was  barred  by  the  provisions  of  snbdlvldon 
3  of  section  340  of  the  Code  of  Civil  Proce- 
dure, The  court  sustained  the  defendant's 
demarrer  upon  this  latter  ground,  and  there- 
after entered  judgment  in  defendant's  favor, 
upon  the  plaintiffs'  refusal  to  further  amend. 
The  sole  question  presented  upon  this  appeal 
Is  as  to  whether  or  not  the  plaintiffs'  cause  of 
action,  as  above  set  forth,  Is  barred  by  the 
provisions  of  subdivision  3  of  section  340  of 
the  Code  of  Civil  Procedure.  The  chapter  of 
the  Code  of  Civil  Procedure  relating  to  the 
periods  prescribed  for  the  commencement  of 
actions  other  than  for  the  recovery  of  real 
property  contains  the  above  section  end  sud- 
dlTldoa,  whldi  reads  in  part  as  follows: 

"Sec.  340.  Within  one  year.  •  •  • 
"3.  Aa  action  for  libel,  slander,  assault,  bat- 
fxr,  CUse  imprisonment,  seduction  or  for  in- 


jury to  or  for  tfae  death  of  one  caused  by  the 
wrongful  act  or  neglect  of  another." 

[1,2]  The  appellants  herein  contend  that 
the  cause  of  action  set  forth  in  their  com- 
plaint Is  one  arising  out  of  tbe  breach  of  the 
plaintiff  Margaret  A  Harding's  contract  with 
the  defendant,  such  breach  consisting  In  Its 
failure  to  furnish  adequate  and  competent 
surgical  treatment  for  her  Injured  limb,  and 
hence  that  her  cause  of  action,  being  one  for 
the  breach  of  a  written  contract,  does  not 
come  within  the  scope  or  effect  of  subdivision 
3  of  section  340  of  the  Code  of  Civil  Proce- 
dure. Notwithstanding  tbe  elaboration  with 
which  tbe  plaintiffs  have  undertaken  to  set 
forth  the  terms  aod  provisions  of  their  said 
contract,  we  are  of  the  opinion  that  tbe  grav- 
amen of  this  action  consists  In  the  alleged 
negligent  acts  of  the  chief  surgeon  of  the  de- 
fendant, consisting  In  his  unskillful  setting 
of  the  said  plaintiff's  Injured  limb,  by  reason 
solely  of  which  the  plaintiff's  alleged  Injury 
and  damage  arose. 

No  distinction  in  prindpie  can  be  discover- 
ed between  this  case  and  tbe  case  of  Basler 
V.  Sacramento,  etc.,  Ry.  Co.,  166  Cal.  33,  134 
Pac.  993.  That  was  an  action  brought  to  re- 
cover damages  for  Injuries  suffered  by  one 
of  the  plaintiffs  while  a  passenger  on  a  street 
car  (grated  by  tbe  defendant  In  tbe  city  of 
Sacramento.  There,  as  here,  the  plaintiffs 
pleaded  tbe  terms  of  the  contract  ont  of 
which  tbe  relation  between  the  parties  arose. 
In  that  case  the  relation  was  tbe  contractual 
one  of  carrier  and  passrager.  In  thia  the  re- 
lation was  the  contractual  one  of  hoq>ital 
and  patient  In  that  case  this  court  held 
that  tbe  pleading  of  tbe  contract  by  tbe 
plaintlflb  was  merely  matter  of  Inducement, 
out  of  the  exlstoice  of  whldi  the  definite  le- 
gal duty  of  tbe  defoidant  arose ;  and  In  that 
case,  as  In  tbe  Instant  one,  tbe  breach  of  that 
definite  legal  duty  oonslsfied  in- the  alleged 
negligent  acts  and  omlsdons  of  tbe  agent  of 
the  defendant  and  consequent  injury  directly 
and  solely  caused  thereby.  Tbe  court  there 
held  that  this  was  tbe  gravamen  of  the  ac- 
tion, dtlng  numerooB  autboritlefl  in  support 
of  Its  view. 

In  tbe  later  case  of  Kreb^os  t.  Undauer, 
166  Pac  17.  tbe  same  question  arose,  and 
was  similarly  decided.  There  the  Injury 
complained  of  was  the  alleged  negligence  of 
the  d^endant  in  failing  to  provide  the  plain- 
tiff with  a  safe  place  to  work,  in  violation  of 
its  contract  of  employment,  .and  the  court 
there  held  the  action  to  be  one  arising  ex  de- 
licto and  to  be  barred  by  the  provision  of  the 
section  and  subdivision  of  tbe  COde  above 
quoted.  In  this  latter  case  the  court  refers 
to  and  disposes  of  the  case  of  Gillette  v. 
Tucker,  07  Ohio  St  106.  65  N.  a  865,  93  Am. 
St.  Rep.  639,  upon  which  the  ai^llant  herein 
particularly  relies.  That  was  k  case  of  mal- 
practice on  the  part  of  a  physician,  whldi 
consisted  in  the  careless  leaving  of  a  sponge 
in  tbe  patient's  wound  after  an  operation. 
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The  court  called  attention  to  the  fact,  advert- 1 
ed  to  by  the  Ohio  trlbnnal  in  Its  decision  of 
said  case,  that  the  neglect  of  the  physician 
was  that  of  leaving  the  sponge  in  the  wound 
until  a  period  within  the  statute,  dnring 
which  Ills  treatment  of  the  case  continued, 
but  that  in  that  case  the  Ohio  tribunal  held 
the  action  to  be  one  ex  delicto,  in  the  case 
at  bar,  while  it  is  true  that  the  complaint  al- 
leges that  the  relation  of  hospital  and  pa- 
tient continued  for  some  time  after  the  date 
of  the  all^d  negligent  acts  of  the  physician 
and  up  to  a  time  within  one  year  prior  to  the 
commencement  of  the  actlMi,  tills  cannot  be 
held  to  negative  the  direct  and  positive  aver- 
ments of  the  complaint  that  the  negl^ent 
acts  of  the  physician  which  caused  the  Im- 
mediate Injury  complained  of  occurred  on 
October  11,  1913,  and  that  said  plalntUTa 
damage  was  solely  referable  thereto. 

In  the  earlier  case  of  Denning  v.  State,  123 
Gal.  316,  55  Pac.  1000,  cited  with  approval  In 
Krebenios  v.  Llndauer,  supra,  the  court,  in 
discussing  the  question  Involved  in  all  of 
these  cases,  says: 

"The  contract  of  employment  has  nothing 
whatever  to  do  with  the  liability  except  to  create 
a  duty  ou  the  part  of  the  employer,  a  duty  not 
expressed  in  the  contract  and  for  the  violation 
of  which  the  contract  of  «mployment  furnishes 
oo  rule  or  standard  for  the  eBtimation  of  dam- 
ages; nor  is  the  action  grounded  upon  the  cod- 
tract,  but  upon  the  duties  apringing  from  the 
relation  created  by  it,  namely,  that  of  employer 
and  employ^,  and  under  the  old  system  of  plead- 
ing was  always  classed  as  an  action  ex  delicto." 

In  the  recent  case  of  Marty  v.  Somers,  1^ 
Pac.  411,  in  which  a  rehearing  has  been  de- 
nied by  this  court,  the  precise  question  pre- 
sented in  the  Instant  case  upon  almost  an 
identloil  state  of  facta  arose.  There  the  con- 
tract of  omployment  was  directly  with  the 
physldan,  who  was  allied  to  have  negli- 
gently performed  the  operation  which  caused 
the  plaintlfTa  injury ;  and  upon  the  authori- 
ty of  Basler  t,  Sacramento,  etc.,  Ry.  Co.,  su- 
pra, the  court  there  held  that  flabdlri8l<»i  3 
ot  section  840  operated  as  a  bar  to  the  action. 
TbB  aotboritleB  dted  herein  from  other  juris- 
dictions, dealing  with  cases  of  alleged  mal- 
practice on  the  part  of  physicians,  are  not 
uniform  In  their  mlings  as  to  whether  the 
actlMi  Is  one  arising  upon  contract  or  tort 
But  the  case  of  Ix>tten  v.  O'Brien,  146  Wis. 
2^,  131  N.  W.  862,  beaxa  InstmctlTely  nptm 
the  case  at  bar.  Its  facts  are  similar.  It  ap- 
pears that  the  employment  of  the  physician 
continued  for  some  time  after  the  date  of  the 
negligent  setting  of  the  plalutlCC's  broken 
arm.  The  court  hdd  that  the  action  sonnded 
in  tort,  and  that  the  cause  of  action  accmed 
when  the  negligent  acts  were  committed, 
wlthont  reference  to  the  time  of  the  physi- 
cian's discharge.  Notwithstanding  the  con- 
flict of  authority  from  other  Jurisdictions,  we 
are  satlsfled  that  it  has  become  the  settled 
rule  in  California  that  actions  for  injuries 
caused  1^  the  negligent  acts  of  another  or  his 


agent  must  be  commenced  within  the  period 
of  one  year  from  the  date  of  the  alleged  In- 
Jury,  and  that  the  fact  that  the  parties  stand 
in  contractual  relation  to  each  other  does  not 
operate  to  change  the  rule  or  extend  the  time 
for  the  commencement  of  such  actions. 
The  Judgment  is  affirmed. 

We  concur:  ANQELLOTTI,  O.  J.;  SliOSS, 
J, ;  SHAW,  J, ;  VICTOB  E.  SHAW.  Judge 
pro  tem. ;  WILBUB,  J. ;  MBLTIN,  J. 


an  OaL  BU> 

J.  Bi.  HOWELiL  00.  et  al.  t.  OOBNINO  IBB. 
CO.etaL  (Sac.  21fi9.) 

(Supreme  Court  ot  California.   Feb.  16,  191&> 

1.  Watebs  and  Water  Coubsrs  «=>49— Bi- 
PABiAjv  Biaars— PaonoTxoR— ^oBK  or  ac- 
tion. 

An  action  will  lie  to  quiet  title  to  riparian 
rights  in  a  stream,  and  a  new  action  is  the  ap- 
propriate remedy  to  clear  up  and  remove  the  u^ 
certainty  oo  the  face  of  a  former  judgment  in- 
volving Buch  rights. 

2.  Watebs  ano  Watbr  Coubses  ^s>T^lMr 

BIOATIOS  COMPANT— PxraUO  SEBVICB. 
A  mutual  water  company  which  diverts  wa- 
ter from  a  stream  and  devotes  it  exduslvely  to 
the  use  of  its  own  stodtholders  and  not  to  the 
general  puUic  is  not  engaged  hi  public  service, 
and  is  not  a  nublie  utility. 

[Ed.  Mote.— For  other  definltion^  see  Words 
and  Phrases,  Second  Series,  Public  Utility.] 

3.  Watebs  and  Wateb  Coubses  4»4&— Ri- 
FABiAN  Rights— Extent. 

A  judgment  depriving  a  riparian  owner  ot 
the  right  to  a  certain  surface  now,  and  permit- 
ting an  Irrigation  company  to  take  the  surplus 
not  necessary  for  such  ownw's  use,  was  an 
invasion  of  the  owner's  technical  right  to  tb* 
full  flow  of  the  stream. 

4.  Watebs  and  Wateb  Coubses  «s>4{>— Bi- 
PABIAJt  Biohts  — JunauENT— Conclusivs- 

NESS. 

A  judgment  adjudicating  the  water  rights 
as  between  a  riparian  owner  and  an  irrigation 
company  is  conclusive  on  the  parties  and  their 
successors  in  interest. 

Department  1.  Appeal  from  Superior 
Court,  Tehama  County ;  John  P.  Ellison, 
Judge. 

Action  by  the  J.  M.  Howell  Company  and 
others  against  the  Coming  Irrigation  Com- 
pany and  others.  Judgment  for  plalnUfiTa^ 
and  defmdants  appeal  Affirmed. 

Frank  Fre«nan,  ot  Willows,  for  appel- 
lants McCoy  &  Gans,  of  Bed  BluflF  (P.  H. 
Coffman,  ot  Bed  Bluff,  of  counsel),  for  re- 
spondents 

SHAW,  J.  ^nie  defendants  at^eal  froni 
the  Judgmrat.  The  plaintiffs,  respectlTely, 
own  tracts  ot  land  which  are  riparian  Co  a 
stream  known  as  Thomas  creek,  in  Tehama 
county.  The  defendant  Corning  'Irrigation 
Company  Is,  and  for  many  years  has  been» 
diverting  water  from  said  creek,  and  carry- 
ing the  same  to  nonriparian  lands  belonging 
to  Its  stockholders,  and  there  distributing  the 
same  to  such  stockholders  for  their  use  on 


4t=9For  otlwr  oases  ■••  same  topic  and  KBT-NUHBBR  In  all  Key-Numbered  DlgMta  and  Indena 
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todi  nonrlparffUi  lands.  The  object  of  ttie 
present  action  la  to  ascertain  and  determine 
tbe  respectlTe  rlgbts  of  the  plalntUb  and  the 
defeadantfl  In  tiie  waters  of  said  stream,  and 
to  qolet  the  plaintiff^  title  to  such  part  there* 
of  as  the^  are  oitltled  to  hare  flow  down  to 
tb^T  lands.  Tbe  principal  defendant  Is  the 
Coming  IrrlgatloD  Company,  the  other  de- 
fwdants  bdng  directors  of  said  company  and 
not  otherwise  Interested  In  tbe  action. 

Tlie  complaint  alleges  that  on  May  14, 
ISM,  In  an  actl(m  l^  the  predecessors  In  In- 
terest of  the  plaintUb,  against  the  said  cor- 
poration d^endaut,  Jadgment  was  duly  giv- 
en, determining  the  respectlTe  rights  of  the 
parties  In  the  creek;  that  the  defaidants 
hate  no  right  ther^  or  thereto  except  as  set 
forth  and  adjudged  In  said  action,  bnt  that 
they  have  nevertheless  diverted  ther^rom 
qoantitlea  of  water  greatly  In  excess  of  their 
rtehts  under  ^said  Judgment,  and  that  they 
hare  violated  the  conditions  of  said  Judg- 
moit  as  to  the  mannw  of  diverting  water 
therefrom,  greatly  to  the  Injnry  of  the  plaln- 
dffs,  and  that  unless  they  are  restrained  they 
will  coatlnne  to  do  so,  and  that  said  defend- 
ants claim  the  rl|^t  to  take  said  waters  In 
excess  of  the  rights  given  to  them  by  said 
Judgment. 

The  judgment  mentioned  Is  made  a  part  of 
t&e  complaint.  It  declares  that  the  defend- 
ant Coming  Irrigation  Company  sball  be 
popetnally  joined  from  taking  any  of  tbe 
waters  of  said  creek  to  tbe  lands  of  its  stock- 
holders, or  at  all,  except  to  tbe  extent  and 
In  the  manner  therdn  set  forth.  It  fixes  tbe 
point  of  diversion  at  which  the  defendant  is 
allowed  to  take  water,  and  tbe  kind  of  ditch 
and  diverting  works  by  which  it  may  do  so, 
forbids  tbe  alteration  of  such  diverting 
worlcs,  and  farther  provides: 

"That  when  there  Is  an  abnn^ance  and  sur- 
plus of  water  in  the  said  creek  for  all  the  uses 
and  pnrposes  of  the  riparian  owners  below  the 
•sid  p<ai)t  of  diversion,  including  the  use  for  the 
purposes  of  irrigation  by  ditches  now  construct- 
td,  then  and  at  audi  time  the  defendant  tbe 
Coming  Irrigation  CtHnpany  may  divert  by  and 
through  tbe  said  ditch  any  amount  of  surplus 
water  and  convey  and  discbarge  the  same  into 
tbe  water  course  known  as  Squaw  Hollow." 

It  further  provides  that  when  tbe  water  is 
low  and  Insaffident  for  tbe  uses  of  tbe  said 
riparian  owners,  the  defendant  company 
shall  not  take  or  divert  from  the  creek  more 
than  100  ln<^es  ct  water  measured  under  a 
*-lndi  pressure,  which  qoantlty  of  water  the 
Judgment  further  provides,  In  effect,  may  be 
taken  by  said  defendant  at  any  time,  provid- 
ed the  same  is  taken  from  the  surface  wa- 
ter llowiDg  in  the  stream  and  not  otherwise. 

For  answer,  the  defendants  alleged  that 
atnce  the  rendition  of  the  said  Judgment  of 
18M,  the  defendant  company  has  acquired  by 
prescrlptlfnt  the  rigfit  to  divert  from  said 
stream  a  qoantlty  at  water  unoontine  to  4r 
000  miner's  ladies,  measored  nndef  a  4-lnch 
preasore.  The  answer  also  allies  by  way  of 
•itogpd  that  during  the  Interval  between 


said  Judgment  of  1S04  and  the  beginning  of 
this  action,  the  plaintiffs  have  stood  by,  with 
full  knowledge  ot  the  diversion  by  said  de- 
fendant, and  of  the  fact  Uiat  said  water  has 
been  distributed  and  used  on  nonripartan 
land,  and  of  the  fact  that  said  defendant  has 
expended  lai^e  sums  ol  money  In  the  erec- 
tion of  works  for  convening  same,  and  have 
made  no  protest  against  such  dlvo^on  or 
expoiditure. 

Tbe  findings  of  the  court  were  that  the  de- 
fendant company  has  acquired  no  prescrip- 
tive rl^t,  and  has  no  rights  In  the  waters  of 
the  stream,  except  sudi  as  are  given  to  It  by 
the  Judgment  of  1894 ;  that  the  said  defend- 
ant has  at  divers  times  diverted  quantities 
ot  water  fr«n  the  creek  greatly  in  excess  of 
the  amount  permitted  to  it  1^  said  Jndg^ 
-ment,  and  has  claimed  the  right  to  do  sa  It 
will  be  fAserved  that  tbe  Judgment -of  1891 
does  not  state  the  quantity  of  water  neces- 
sary for  the  i^alntltrs*  use  upon  th^r  ripari- 
an land,  nor  the  amount,  the  excess  of  which 
may  be  deemed  a  surplus  subject  to  diver- 
sion by  said  defendant.  In  its  findings  in  the 
present  action  the  court  determined  that  the 
quantity  necessary  for  plalnttfTB*  use  was  2,- 
500  Indies,  measured  under  a  4-lnch  pres- 
sure, and  that  tbe  facts  alleged  in  tbe  an- 
swer as  an  estoppel  against  the  plaintiffs, 
are  not  true,  but  that  said  defendant  baa 
been  accustomed  to  take  from  the  surplus 
waters  of  tbe  stream  not  necessary  for  the 
use  of  the  plaintiffs,  tbe  quantity  of  3,100 
miner's  inches,  measured  under  a  4-inch 
pressure. 

Tbe  Judgment  appealed  from  declares  that 
the  defendant  company  shall  be  at  all  times 
entitled  to  take  100  miner's  inches  of  water 
at  the  place  of  diversion  described,  iwovided 
that  amount  Is  flowing  on  tbe  surface;  that 
after  that  amount  shall  have  been  tak^  by 
said  defendant,  2,500  miner's  inches  shall  be 
allowed  to  flow  down  tbe  stream  for  the  use 
of  tbe  plaintiffs;  and  that  tbe  defendant 
Coming  Irrigation  Company  may  take 
through  Its  diversion  works  and  ditches,  all 
the  surplus  not  exceeding  3,100  miner's  inch- 
es, measured  under  a  4-incb  pressure. 

Tbe  defendants  .  claim  that  the  finding 
against  tbe'prescrlptlve  right  to  tbe  water  the 
company  has  been  taking,  over  and  above 
that  allowed  by  the  Judgment  of  1894,  is  not 
snstalned  by  the  evidence.  It  is  suffident  to 
say  that  at  most  there  Is  a  conflict  in  the  evl- 
denoe,  with  sufficient  substantial  evidence  tn 
favor  of  the  finding  of  the  court  to  sui^rt  it 
The  excesdve  dlverslcms  of  the  defendant 
were  interrupted  by  Uie  plaintiffs  flrom  time 
to  time,  and  so  often  that  no  adverse  use 
thereof  foe  a  polod  <^  five  years  has  occurs 
red.  Hence  no  prescriptive  ri^t  to  aucb  wa- 
ter could  accrue. 

"Brea  if  It  were  tm^  as  appellants  dalm, 
tliat  this  action  Is  notfaii^  more  than  an  ac- 
ti<Hi  uptm  the  lotmer  Judgment,  we  are  not 
prepand  to  say  that  sucb  a  Judgment  could 
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not  be  enforced  by  a  new  action  as  well  as 
by  proceedings  in  contempt.  Rowe  t.  Blake, 
99  Cal.  167.  33  Pac.  864,  37  Am.  St.  Rep.  45; 
Ames  V.  Hoy,  12  Cal.  11 ;  Stuart  v.  Lander, 
16  Cal.  373,  76  Am.  Dec.  538.  The  present  ac- 
tion, however.  Is  more  than  a  mere  action  to 
enforce  the  former  Judgment  That  judgment 
contained  elements  of  unoertalnty.  It  allow- 
ed the  defendant  to  take  the  surplus  water 
not  required  for  the  use  of  the  lands  of  the 
plaintiffs  riparian  to  the  stream.  Whether 
this  should  be  construed  to  mean  the  surplus 
over  and  above  that  required  at  the  time  of 
Its  rendition  for  use  upon  said  lands,  or  the 
surplus  in  excess  of  what  might  from  time  to 
time  thereafter  be  necessary  therefor,  is  some- 
what doubtful.  The  court  below  in  the  pres- 
ent action  construed  It  to  mean  the  surplus  in 
excess  of  the  quantity  necessary  in  1894  for 
plaintiffs'  use,  and  the  plaintiffs  do  not  com- 
plain of  this  construction.  It  is  clearly  more 
favorable  to  the  defendants  than  the  opposite 
construction.  But  with  that  construction,  the 
amount  necessary  for  plaintiffs'  use  at  that 
time  is  not  stated  with  precision,  and  no 
facts  are  stated  in  that  Judgment  from  which 
It  could  be  ascertained.  Subsequent  changes 
in  physical  conditions  had  increased  the  diffi- 
culty. The  defendants  had  asserted  the  right 
to  take  from  the  stream  a  quantity  of  water 
that  would  deprive  the  plaintiffs  of  water 
necessary  for  their  use,  and  their  claims  had 
been  successfully  resisted  from  time  to  time 
by  the  plaintiffs.  This  was  the  assertion  of 
rights  to  water  in  excess  of  those  given  it  by 
the- judgment  The  complaint  asks  not  only 
for  the  enforcement  of  the  former  judgment 
but  for  the  quieting  of  their  title  against  the 
new  and  additional  claims  of  the  defendants, 
and  for  an  injunction  against  the  taking  of 
water  by  the  defendants  in  violation  of  the 
former  judgment  or  in  excess  of  the  amount 
allowed  thereby. 

[1]  It  Is  obvious  that  an  action  will  lie  to 
quiet  title  to  riparian  rights  in  a  stream,  and 
it  seems  equally  clear  that  a  new  action  Is 
the  appropriate  remedy  to  clear  up  and  re- 
move the  uncertainty  existing  on  the  face  of 
the  former  judgment  and  by  reason  of  sub- 
sequent events,  as  to  the  quantity  to  be  al- 
lowed to  run  down  to  plaintiffs'  land,  so  that 
the  surplus  available  to  defendants  can  be 
more  readily  determined  than  it  could  be  by 
an  inquiry  as  to  plaintiffs'  needs  In  1894,  or 
at  any  other  time  when  the  surplus  was  in 
question,  in  case  the  former  Judgment  should 
have  l>een  construed  bo  as  to  make  that  the 
test 

[2]  The  defendant  company  daimg  that  it 
Is  a  public  service  corporation;  that  it  has 
been  taking  the  excess  water  over  and  above 
that  allowed  by  the  Judgment  of  1894,  and  ap- 
plying the  same  to  public  use;  that  It  has 
done  this  for  many  years  with  the  Icnowledge 
of  the  plaintiffs,  who  have  allowed  a  large 
ctnumunity  to  be  built  up  by  the  use  of  said 


water,  and  that  consequently  an  estoppel 
arises  under  the  doctrine  established  by  na- 
merous  cases  In  this  court  This  doctrine  is 
reviewed  and  stated  at  length  In  Miller  v. 
Enterprise,  etc.,  Co.,  169  Cal.  415,  147  Pac. 
567.  The  defendant  has  not  brought  It- 
self within  the  doctrine.  It  has  nowhere  al- 
leged that  It  Is  using  its  water  ii;  public  serv- 
ice. On  the  contrary,  the  answer  alleges,  an^ 
it  is  not  disjiuted,  that  it  is  a  mutual  water 
company,  devoting  the  water  which  It  diverts 
exclusively  to  the  use  of  its  own  stockholders, 
and  not  to  the  general  public.  Such  a  corpo- 
ration is  not  engaged  in  public  service,  and  is 
not  a  public  utility  SIcFadden  v.  Board,  74 
Cal.  571,  16  Pac.  397 ;  HUdreth  T.  Monteclto. 
139  Cal.  29,  72  Pac.  395;  Barton  v.  River- 
side Water  Co.,  155  Cal.  518,  101  Pac.  790,  23 
U  R.  A.  (N.  S.)  331.  It  appears  that  the  case 
was  fairly  and  thoroughly  tried  by  the  learn- 
ed judge  of  the  superior  court-  and  that  the 
conclusions  at  which  he  arrived  are  eminently 
reasonable  and  fair  to  the  defendants.  We 
find  no  cause  fdr  Interfering  therewith, 

[3,  ♦]  The  former  judgment,  it  may  be  well 
to  add,  constituted,  a  limitation  upon  the  ri- 
parian rights  which  were  parcel  of  plaintiffs* 
lands  bordering  upon  the  stream.  It  deprived 
them  at}solutely  of  the  right  to  100  miner's 
inches  of  the  surface  flow,  and  so  far  as  It 
permitted  the  defendant  company  to  take  the 
surplus  not  necessary  for  plaintiffs'  use.  It 
was  an  invasion  of  the  technical  right  of  a  ri- 
parian owner  to  the  full  flow  of  the  stream. 
It  is  conclusive  on  the  parties  and  their  suc- 
cessors in  interest  The  defendants  in  this 
action  do  not  complain  of  the  limitation  of 
the  amount  to  be  taken  of  the  surplus  water 
to  3,100  miner's  Inches. 

The  judgment  Is  affirmed. 

.We  concur:  SLOSS,  J.;  RICHARDS, 
Judge  pro  tern. 


(177  Cal.  529) 
PEOPLE  V.  KINGS  COUNTY  DEVELOP- 
MENT CO.   (Sac.  2372.) 
(Supreme  Court  of  California.    Feb.  18,  1918.) 

1.  Public  Lands  4sal44(l)— Saia— Agbicxtl- 

TUBAL  Lands. 
Under  Const,  art  17,  S  3,  as  to  sale  of  state 
lands  suitable  for  cultivation,  and  Act  March 
24,  1893  (St.  1893,  p.  341),  providing  for  eale  of 
land  uncovered  by  the  recession  of  inland  lakes, 
the  surveyor  general  betore  selling  such  land 
must  ascertain  whether  it  is  suitable  for  cul- 
tivation, and  can  make  sales  only  to  actual  set- 
tlers, in  tracts  not  exceeding  320  acres,  if  the 
land  is  suitable  for  cultivation. 

2.  Public  Lands  ®=3l44(l)— Sale— Subvbtob 
Geneeal— Agency  foe  State. 

The  surveyor  general  in  selling  lands  un- 
covered by  recession  of  inland  lakes  under  Const, 
art  17,  g  3,  and  Act  March  24,  1893,  acts  as 
the  agent  of  the  state,  ond^  In  the  absence  of 
fraud  or  mistake,  the  state  is  bound  by  bis  de- 
termination. 

3.  Public  Lands  ®=9l44(4)— Patents— Caw - 
cellation—Pleading — Sufficiency. 

Count,  of  petition  for  cancellation  of  patent 
to  lands  uncovered  by  recession  of  inland  lakes. 
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faiUoc  to  aBege  mistake  of  the  mrvejor  general 
in  BCiliDg  the  land,  and  based  solely  od  the 
theory  that  no  state  officer  may  grant  such  land 
to  one  not  an  actual  settler,  nor  in  excess  of  the 
prescribed  area,  is  insufficient;  the  state  being 
entitled  to  sudi  remedy  only  for  mistake  or 
fnod. 

4.  PvBUO  ZtWDB  ^»144(4)— Patents— CU.R  • 

CELLATION— PX^DINO— SuFnCIENCT. 
A  count  alleging  that  the  patentee  was  not 
an  actual  settler,  and  procured  the  patent  at  the 
instance  of  the  defendant  development  company, 
which  knew  ot  the  fraad,  was  sufficient  as  al- 
leging actual  fraud. 

5.  ijjnTATioN  OP  Actions  ^sstilO.)  —  Stat- 
utes APPLICABLE  —  ACTIOHB  BT  STATE  — 
"Right  oe  Title." 

An  action  by  the  state  to  declare  illegal 
a  patent  and  certificate  of  purchase,  and  to  dtv 
dare  the  state  the  owner  of  the  lands,  is  barred 
only  after  ten  years  under  Code  Oiv.  Proc.  S 
315.  limiting  actions'  by  the  state  in  respect  to 
real  property  to  ten  years  after  the  accrual  of 
the  state's  "right  or  title,"  such  words  meaning 
"cause  of  action,"  and  not  under  section  338, 
snbd.  4,  limiting  actions  for  relief  on  the 
ground  of  fraud  or  mistake  to  three  years,  al- 
though the  bnsis  of  the  action  was  fraud  In  pro- 
caring  the  patent, 

[Ed.  Note. — For  other  definitions,  see  Words 
find  Phrases,  First  and  Second  Series,  Rig^t; 
Tide.] 

In  Bank.  Appeal  from  Superior  Court, 
Kings  County ;  M.  L.  Short,  Judge. 

Suit  by  the  People  against  the  Kings  Coun- 
ty Development  Compauy.  Judgment  for  de- 
fendant after  demurrer  to  the  complaint  was 
sustained,  and  plaintiff  appeals.  Reversed. 

U.  S.  Webb,  Atty.  Gen.,  and  Jones  &  Wel- 
ler,  of  Los  Angeles,  for  appellant  Gibson, 
Dniio  &  Cmtcher,  of  Loe  Angeles,  and  T.  T. 
G.  Gr^ry  and  D.  Hadsell,  both  of  San  Frac- 
cisco,  for  rapondeut. 

SHAW,  J.  A  demurrer  to  the  complaint 
was  sustained  by  the  court  below,  and  there- 
apon  Judgment  was  given  for  Ae  defendant. 
From  this  Judgmmt  the  plaintiff  appeals. 

The  prayer  of  the  complaint  is  that  a  certifi- 
cate of  purchase  and  patent  issued  by  the 
state  to  Amelia  0.,  Johnson  for  the  lands*  de- 
Bcrtbe^  be  declared  illegal  and  void,  and  can- 
cded,  tliat  the  coaveyance  of  the  lands  after- 
wards made  by  Johnson  to  the  defendant  be 
declared  rtrtd,  and  that  the  plaintiff  be  ad- 
Judged  to  be  the  owner  of  the  lands,  free  ot 
Kny  right  or  claim  of  defendant  thereto,  and 
for  such  further  relief  as  may  seem  proper. 

The  complaint  consists  of  two  counts,  each 
relating  to  the  same  subject-matter.  The 
tacts  stated  in  first  count  are  as  follows: 
Tlie  land  described  consisted  of  607.45  acres 
and  belonged  to  the  state.  It  was  a  i>art  of 
the  land  uncovered  by  the  recession  of  the 
inland  lake  known  as  Tulare  Lake,  and  was 
subject  to  sale  under  the  provisions  of  the 
act  of  March  24,  1S93,  providing  for  the  sale 
of  land  uncovered  by  the  recession  of  Inland 
lakes.  On  December  3,  1904,  a  certificate  of 
purchase  of  said  land  was  issued  to  Amelia 
G  JohoBon  In  ptursoance  ot  said  act  Said 


land  was  then  suitable  for  cultivation,  that 
is,  It  was  ready  for  and  susceptible  of  imme- 
diate occupation,  and  was  by  ordinary  farm- 
ing processes  fit  for  agricultural  purposes. 
Amelia  C.  Johnson  was  not  then  and  never 
had  been  an  actual  settler  on  said  land  or 
any  part  thereof.  When  she  made  her  appli- 
cation and  received  the  certificate  therefor, 
she  knew  that  said  land  was  suitable  for  cul- 
tivation. On  June  13,  1906,  a  patent  was  Is- 
sued to  her  for  said  land  In  pursuance  of  said 
certificate,  and  on  July  23,  1907,  without  any 
valuable  consideration,  she  conveyed  said 
lands  to  the  defendant  herein.  Defendant 
and  Its  directors  and  officers  at  the  time  of 
receiving  said  deed  well  knew  that  then,  and 
at  the  time  said  laud  was  so  applied  for  by 
Johnson  and  patented  to  her,  it  was  suita- 
ble for  cultivation,  as  aforesaid. 

The  second  count  of  the  complaint  relates 
to  the  same  purchase  and  alleges  the  same 
facts.  It  adds  thereto  the  further  statemwt 
that  with  her  said  application  Amelia  C 
Johnson  made  an  affidavit  stating  that  she 
desired  to  purchase  said  land  for  her  own 
use  and  ben^t  and  for  no  other  poson  or 
persons  whatsoever,  and  that  she  had  made 
no  contract  to  sell  the  same  to  any  person, 
but  that  In  truth  and  in  fact  she  made  said 
application  and  afildavit  at  the  Instance  and 
for  the  use  of  a  syndicate  of  several  persons, 
then  organized  for  the  purpose  of  acquiring 
In  that  manner  from  the  state  of  California, 
without  any  settlement  thereon,  the  said 
lands  and  other  lands,  which  were  then,  and 
at  all  times  referred  to,  suitable  for  cultiva- 
tion ;  that  said  syndicate,  with  full  knowl- 
edge of  all  of  said  facts,  aided  the  applicant 
In  procuring  her  certificate  of  purchase,  and 
thereafter,  in  pursuance  of  said  purpose, 
procured  the  making  of  said  conveyance  by 
said  Johnson  to  the  defendant ;  and  that  the 
defendant  claims  said  land  by  virtue  of  said 
conveyance  and  not  otherwise. 

The  complaint  was  filed  on  May  22,  1914. 
This  was  less  than  ten  years  after  the  Issu- 
ance of  the  patent  The  demurrer  was  based 
on  the  grounds  that  neither  count  of  the  com- 
plaint stated  facts  sufficient  to  constitute  a 
cause  of  action,  and  that  each  of  the  causes 
of  action  set  forth  therein  are  barred  by  sec- 
tions 315,  31S,  319,  and  subdivision  4  of  sec- 
tion 33S  of  the  Code  of  Civil  Procedure. 

Section  S  of  article  17  of  the  Ckmstitution 
is  as  follows: 

"Lands  belonging  to  this  state,  which  are 
suitable  for  cultivation,  shall  be  granted  (hUj 
to  actual  settlers,  and  in  quantities  not  ezceed- 
iog  three  hundred  and  twenty  acres  to  each  set- 
tler, under  such  conditions  aa  shall  be  prescrib- 
ed by  hiw.'» 

The  act  of  1893  required  that  the  appli- 
cant for  such  land  should  accompany  his  ap- 
plication with  an  affidavit  stating  that  he  de- 
sires to  purchase  the  same  for  his  own  use 
and  benefit,  and  for  the  use  and  benefit  of  no 
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otber  person,  and  that  be  baa  made  no  con- 
tract to  sell  the  same;  that  upon  the  filing 
of  said  application  the  surveyor  general 
Should  canse  the  county  surveyor  of  the 
county  In  which  the  land  lies  to  make  an  ac- 
tual survey  thereof,  and  establish  the  corners 
connecting  the  same  with  the  United  States 
Bun-ey,  and  should  file  with  the  surveyor  gen- 
eral a  copy  of  his  field  notes  and  plats,  and  a 
statement  under  oath  showing  whether  or  not 
the  land  ia  occupied  by  any  actual  settler, 
and  that,  if  the  lands  are  suitable  for  culti- 
vation without  reclamation,  such  lands  shall 
be  sold  only  to  actual  settlers,  In  tracts  not 
exceeding  320  acres.  It  provides  for  the  for- 
mation of  reclamation  districts  to  reclaim 
such  of  said  lands  as  should  not  be  suitable 
for  cultivation  without  reclamation. 

[1,  2]  It  will  be  observed  that  the  Ijeglsla- 
ture  has  followed  the  constitutional  mandate 
and  has  authorized  sales  of  such  lands  only 
when  the  conditions  of  the  Constitution  are 
fulfilled.  The  surveyor  general  is  given  au- 
thority to  sell  land  suitable  for  cultivation, 
in  tracts  not  exceeding  320  acres  to  one  per- 
son, and  to  persons  who  are  actual  settlers 
thereon,  and  not  otherwise.  Before  making 
a  sale  of  such  land  the  duty  rests  upon  him 
to  ascertain  Its  character,  and,  if  it  Is  suita- 
ble for  cultivation  to  make  the  sales  only  to 
the  persons  and  in  quantities  authorized  by 
the  statute.  In  making  this  Inquiry  he  is 
acting  as  the  agent  of  the  state  with  author- 
ity to  determine  the  fact  It  would  seem  to 
follow,  therefore,  that  in  the  absence  of 
fraud  or  mistake  such  as  would  authorize  an 
application  for  relief  in  equity,  the  state  is 
bound  by  his  decision  thereon.  Such  is  the 
uniform  role  of  decision  regarding  patents 
issued  by  the  ofl^cers  of  the  United  States  in 
pursuance  of  acts  of  (Congress  giving  tbem 
similar  authority.  Oage  t.  Ounther,  136  Cal. 
338,  344.  68  Pac.  710,  89  Am.  St  Hep.  141. 
Wd  perceive  no  reason  why  the  same  rule 
should  not  be  applied  to  the  dedsions  of  the 
snrreyor  general  of  the  state  regarding  land 
subject  to  sale  under  this  act  The  power 
to  sell  depends  upon  the  detenDiuation  of  a 
fact,  as  in  the  cases  relating  to  tiie  Unlfed 
States  officers,  and  the  determination  of  the 
fact  by  an  officer  authorized  to  make  it 
should  be  binding  to  the  same  extent  On 
the  otber  band,  if  we  bold  that  the  constitu- 
tional provision  deprives  the  Legislature  of 
the  state  of  power  to  sell  or  authorize  offi- 
cers to  sell  such  land  in  quantities  exceeding 
^0  acres  to  a  single  person,  or  to  those  not 
actual  settlers,  unless  it  is  in  fact  unsuitable 
for  cultivation  at  the  time,  and  that  no  offi- 
cer of  the  state  has  any  power  to  determine 
this  question  so  as  to  bind  tbe  state,  the  re- 
sult would  be  to  place  the  titles  ot  such  lands, 
evm  in  tbe  hands  of  innocent  purchasers 
from  the  patentee,  continually  in  Jeopardy 
thereafter  at  the  Instance  of  the  state,  as 
succeeding  officers  may  see  cause  for  chang- 
ing the  original  decision  as  to  its  character. 


It  is  clear  that  this  would  not  be  a  sound 
public  policy.  It  is  to  the  Interest  of  the 
state  that  when  persons  have  honestly  ac- 
quired title  from  the  state  to  such  lands,  up- 
on applications  made  in  good  faith,  and  upon 
a  decision  thereon  by  the  state  officers  of  the 
facts  involved,  such  titles  should  not  be  sub- 
ject to  attack  in  future  on  the  ground  that 
the  original  decision  was  wrong. 

[31  The  first  count  does  not  allege  that  the 
decision  of  the  surveyor  general  was  made  by 
reason  of  any  mistake,  and  it  is  not  claimed 
by  the  attorney  general  that  this  count  Is 
based  upon  the  theory  of  equitable  relief  on 
the  ground  of  mistake.  It  is  based  solely  on 
the  theory  that  no  power  exists  in  any  state 
officer  to  grant  land  of  that  character  to  one 
not  an  actual  settler,  or  In  excess  of  the  pro- 
scribed area.  For  these  reasons  we  think  the 
first  count  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  , 

[4]  The  addition  in  the  second  count  of  al- 
legations of  fraud  on  the  part  of  the  purchas- 
ers, and  of  knowledge  thereof  on  the  part  ot 
the  present  owners,  clearly  bring  it  within 
the  rules  regarding  fraud,  and  render  that 
count  good  as  a  cause  of  action  to  set  aside 
the  patent  upon  the  groimd  that  it  was  pro- 
cured by  actual  fraud. 

[B]  The  main  controversy  upon  this  appeal 
arises  over  the  question  whether  or  not  the 
action  is  barred  by  tbe  statute  of  limltationa 
Section  315  of  the  Code  of  Civil  Procedure 
provides  the  general  statute  of  limitations 
which  runs  against  the  state.  It  declares 
that  the  state  will  not  sue  any  person  "for 
or  in  respect  to  any  real  property"  unless  the 
state's  "rigjit  or  title  shall  have  accrued 
within  ten  years  before"  the  action  or  pro- 
ceeding is  commenced.  Tbe  words  "right  or 
title"  In  this  passage  are  to  be  construed  to 
mean  "cause 'of  action.*'  Petals  v.  Banning 
Co.,  167  Cal.  643,  616,  140  Pac  587.  If  thia 
section  applies  to  tbe  case,  it  would  follow 
that  the  action  is  not  barred.  There  can  be 
no  dispute  over  the  proposition  that  tbe 
cause  of  action  stated  in  the  complaint  is  an 
action  In  respect  to  real  property.  It  asks 
that  a  patent  for  real  pn^rty  be  canceled, 
and  that  the  state  be  declared  to  be  the  own- 
er of  tbe  land  which  tbe  patent  apparently 
disposed  of.  Tbe  respondents  claim  that  the 
case  is  goTemed  by  subdivision  4  of  section  ' 
338,  providing  that  an  action  for  relief  on  the 
ground  of  ^nd  or  mistake  is  barred  within 
three  years  from  the  time  ot  the  discovery  ot 
the  fraud  or  mistake.  This  theory  is  based 
upon  the  language  of  sections  335  and  345 
of  the  same  chapter  In  which  section  838  la 
found.  Section  335  Is  the  first  section  ot 
chapter  3,  Ut  2.  It  declares  that: 

"The  periods  prescribed  for  tbe  commencement 
of  actions  other  than  for  the  recovety  ot  real 

property,  are  as  follows." 

Then  follow  the  remaining  sections  of  the 
chapter,  including  those  last  mentione<L 
Section  345  declares  Uiat: 


* 
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"The  UmitatioDS  prescribed  in  this  cliapter 
applj  to  actioD*  brought  in  tbe  name  of  the 
atate  or  for  the  benefit  of  the  statCt  in  tiie  aame 
manner  u  to  acti<H>«      private  partiea." 

We  cannot  agree  with  the  contention  ot 
the  respondent  that  these  provisions  make 
the  three-year  statute  applicable  to  an  action 
ot  the  character  herein  presented.  Although 
tbe  second  connt  Is  based  upon  an  alleged 
fraud  perpetrated  by  the  applicant  and  the 
^dlcate  which  procured  the  conveyance  to 
the  defendant,  yet  it  is  not  exclusively  an 
action  for  relief  on  the  ground  of  fraud. 
Its  main  purpose  is  to  obtain  for  the  state 
a  cancellation  of  the  patent.  Issued  for  Ita 
land  its  T>fficers  acting  under  the  In- 
fluence of  the  fraudulent  acts  alleged,  and 
to  have  the  state  declared  to  be  the  owner  of 
that  land.  It  Is  clearly  an  action  in  re^>ect 
to  land,  as  well  as  an  action  for  lEind,  and 
it  Is  governed  by  tbe  provisions  of  section  315 
aforesaid,  ^hla  proposition  Is  well  settled 
in  thLs  state.  Sections  315,  318,  and  319  are 
contained  in  chapter  2  of  the  article  afore- 
said. This  chapter  is  entitled  "Time  of  Com- 
mencing Actions  for  Recovery  of  Real  Prop- 
erty." Its  provisions  relate  to  that  subject, 
and  Ox  the  period  of  limitation  for  actions  by 
private  persons  to  recover  real  property  or 
the  possession  thereof,  and  also  for  actions 
by  the  state,  as  above  mentioned.  It  has 
been  held  In  a  number  of  cases  that  an  action 
by  a  private  person  to  recover  real  property, 
baaed  opon  allegations  that  the  title  was  pro^ 
cured  to  be  conveyed  by  such  person  by 
means  of  fraud,  thongb  an  action  seeking 
relief  on  tbe  ground  of  fraud,  is  nevertheless 
an  action  for  the  recovery  of  real  property, 
and  Is  not  barred  by  tbe  period  of  three 
years  fixed  by  section  338,  but  by  tbe  five- 
year  period  fixed  by  section  318.  These  de- 
dsions  are  based  on  the  proposition  that  the 
aetions  referred  to  In  chapter  3  of  said  arti- 
cle are  "actions  other  than  for  recovery  of 
real  property,"  and  that,  when  the  main  pur- 
pose ot  an  action  Is  to  recover  real  property 
for  tbe  plaintiff,  it  la  barred  in  five  years, 
and  not  In  three  years.  Oakland  t.  Cterpen- 
tier,  18  CaL  Kffi;  Goodnow  v.  Parker,  112  Cal. 
441,  4i  I^c.  738;  Uurtthy  t.  Crowl^,  140 
C^L  141,  73  Fac  820;  South  Tale,  ete.,  Ca  t. 
King,  144  CaL  4S4,  77  Pac  1032;  Hager  v. 
Sblndler,  20  Gal.  47;  SchoUe  v.  Finnea  166 
Cal.  561,  137  241.  This  proposltian  la 
MiMxm^y  stated  and  ari^ed  in  the  cases 
dted,  and  it  is  nnnecessary  to  discuss  it  fur- 
tiwT  In  the  present  case.  Tbe  same  role  must 
obvioosly  be  applied  to  an  actlcm  by  the 
state  in  respect  to  land  claimed  by  tt,  tbe  ob- 
ject of  which  is  to  have  the  state  declared  to 
be  the  owner  thereof,  and  to  have  a  fraudu- 
lent patent  therefor  canceled.  Sudi  action 
is  Dot  barred  until  the  expiration  of  ten 
years  from  the  Issoance  of  the  patrait  at- 
tacked. 

In  siQ)p4Ht  of  their  daim  regarding  the 


statute  of  limitations,  the  defendants  rely  on 
People  T.  Blankenship,  52  Cal.  619.  In  that 
case  the  only  relief  asked  was  the  cancella- 
tion of  the  patent  Apparently  no  relief  was 
asked  regarding  the  land  Itself,  and  the  sole 
discussion  was  upon  the  proposition  that  it 
was  an  action  solely  for  relief  on  the  ground 
of  fraud  within  the  meaning  of  subdivision 
4  of  section  338  aforesaid.  The  principle  of 
the  case  was  condemned  in  Goodnow  v.  Park- 
er, supra,  and  in  Murphy  t.  Crowley,  supra. 
Both  of  these  cases  were  suits  by  private 
persons  similar  to  the  case  at  bar  to  recov- 
er possession  of  land  and  set  aside  deeds 
therefor  ,  under  which  tbe  defendants  hdd, 
alleged  to  have  been  obtained  by  fraud,  and 
80  far  as  People  v.  Blankenship  may  be  deem- 
ed to  be  a  decMon  that,  where  the  restOTa- 
tion  of  the  land  to  the  rightful  owner  'is  the 
main  object  of  the  action,  the  three-year 
statute  applies,  tt  must  be  considered  as  over- 
ruled by  the  later  cases.  Tbe  same  must  be 
said  of  People  t.  Koyo  Lumber  Co.,  99  Cal. 
456,  34  Pac.  96,  which  is  also  dted  by  the 
respondent  There  was  no  serious  discussion 
In  either  case  of  the  question  Involved  in  the 
present  case.  We  are  of  t&e  (pinion  that  tbe 
demurrer  was  Improperly  sustained,  as  to 
tbe  second  count 
The  Judgm^  Is  reversed. 

We  concur:  ANGBLLOm,  C.  J. ;  SLOSS, 
J.;  VICTOR  B.  SHAW,  Judge  pro  tern.;  MEL- 
VIN,  J.;  WILBUR,  X;  BIOHABDS.  Judge 
pro  tan. 

^""^  (177  (3^1  488, 

In  re  VBRWOERT.    (Sac.  262«.) 
(Supreme  Court  of  California.   FeU  13,  1918.) 

1.  GUABDZAN    AND    WaBD    ig=>97  —  PBIVATC 

Salb— Power  of  Coubt. 
Under  Code  Civ.  Proc.  |  1787,  providing 
that  upon  the  petition  of  a  guardian  for  sale 
of  property  the  court  may,  if  the  same  has  been 
prayed  for  in  the  petition,  order  such  sale  to 
00  made  either  at  public  or  private  sale,  and 
section  1788,  providing  that  provisions  of  the 
chapters  of  the  Code  relating  to  sales  of  prop- 
erty by  administrators  shall  apply  to  sales  by 
guardians,  where  the  petition  of  a  guardian  for 
sale  of  land  was  silent  as  to  whether  the  sale 
should  be  private  or  publil^  the  court  could  di- 
rect a  private  sale,  in  view  of  section  1644,  pro- 
viding that  every  such  sale  must  be  ordered  to 
be  made  at  public  auction,  unless  in  the  opin- 
ion of  the  court  it  would  benefit  tbe  estate  to 
sell  at  private  sale. 

2.  GuABDUn  AND  Wakd  ^»101— Sau  of  Rx- 
AI.TT— Rights  of  Pubchaseb. 

'  Where  petition  for  sale  of  ward's  land  gave 
full  information  as  to  tmst  deed  against  same, 
and  stated  that  it  was  the  purpose  of  the  guard- 
ian to  pay  tbe  debts  of  the  ward,  including  that 
secured  by  the  trust  deed,  the  purchaser  could 
not  refuse  to  go  on  with  the  sale  because  of 
such  incumbrances;  the  rule  of  caveat  emptor 
applying  to  such  sales. 

3.  GUABMAW  AND  WaBD  i®=>101— SaLB— Va- 
eATlON. 

Where  bidder  refused  for  unfounded  reasons 
to  comply  with  tbe  terms  of  tbe  sale,  and  the 
guardian  asked  to  have  order  of  confirmation 
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revoked  for  Bueb  cause,  bidder  cannot  be  heard 
to  complain  o£  vacation  of  order  coufinaing  sale. 

4.  GUABDIAN  AND  WaBO  ^slOl  — SALS  OV 

Bbaltt— Vacatinq  Obdeb. 
Where  bidder  refused  iEor  unfounded  reaBons 
to  comply  with  the  terms  of  the  sale,  and  the 
Cuardian  asked  to  have  order  of  confirmation 
revoked  for  sndi  cause,  the  ooart  was  justified 
in  making  an  cwder  vacating  order  confirming 
Bale. 

5.  Guardian  and  Ward  ^»101— Vaoatino 
Obdeb  Confibminq  Salk— Findino. 

On  application  of  guardian  for  vacation  of 
order  ccmnrming  sale  of  land,  where  the  ptir- 
chaser's  answer  was  in  effect  a  repetition  of  his 
refusal  to  carry  out  the  terms  of  the  sale  for 
unfounded  reasons,  there  was  no  real  issue  of 
fact,  and  it  waa  unnecessary  tor  the  court  to 
make  and  file  findings  of  fact  and  coodunona  of 
law. 

6.  GtJABDIAN  AND  WaBD  ®=o101— REXUaAL  Ot 
FUBCUASBB  TO  CaBBY  OUT  SaLB— RIOHT  OF 
GUABOIAN. 

The  guardian  had  the  right  to  endeavor  to 
secure  another  purcliaser  after  defendant's  re- 
fusal for  unfouuded  reasons  to  carry  out  the 
terms  of  the  sale. 

Department  1.  Appeal  from  Superior 
Court,  Kings  County;  M.  L.  Short,  Judge. 

In  the  matter  of  the  guardianship  of  Her- 
man C.  Verwoert  From  an  order  vacating 
au  order  confirming  sale  and  vacating  the 
order  of  sale,  W.  O.  Jenkins,  purchaser  at 
the  bale,  appeals.  Affirmed. 

H.  Scott  Jacobs,  of  Hanford,  and  W.  O. 
Jenkins,  for  appellant  Jplm  G.  Covert»  ot 
Hanford,  for  respondent. 

SHAW,  J.  Alfreda  Verwoert,  as  guardian 
of  the  estate  of  Herman  O.  Verwoert,  obtain- 
ed an  order  directing  the  sale  by  her  as  such 
guardian,  of  certain  real  estate  belonging 
to  the  ward.  The  order  directed  that  the 
sale  be  made  at  private  sale,  one-balf  cash, 
the  balance  on  a  credit  not  to  exceed  ttiree 
years,  wltb  Interest.  The  petition  did  not 
ask  that  the  s^e  be  at  private  sale,  but  was 
silent  on  that  p<dnt:  The  guardian  made  a 
sale  to  W.  O.  Jenkins,  appellant  herein.  A 
return  of  said  sale  was  duly  made,  and  the 
court  made  an  order  confirming  the  same. 
Thereupon  Jenkins  gave  notice  to  the  guard- 
ian that  there  were  certain  defects  In  the 
title  to  the  land,  and  In  the  proceedings  for 
the  sale,  and  that  as  soon  as  snch  defects 
were  removed  he  would  complete  the  first 
payment  and  comply  with  the  terms  of  the 
order  of  sale.  The  alleged  defect  In  the  title 
consisted  of  the  fact  that  there  was  an  out- 
standing deed  of  trust  conveying  the  prop- 
erty to  trustees  to  secure  the  sum  of  $21,000 
owing  to  the  Sacramento  Bank.  The  defect 
alleged  to  exist  in  the  proceedings  was  that 
the  petition  for  the  sale  did  not  ask  that  the 
sale  be  made  at  private  sale.  Thereupon 
the  guardian  moved  the  court  to  vacate  the 
order  confirming  the  sale,  upon  the  gro.und 
that  the  purchaser  had  refused  to  complete 
the  same,  unless  the  alleged  defect  in  the 
proceedings  was  removed  and  the  incuzn- 


brance  arising  from  said  deed  of  trust  satis- 
fied. The  appellant  appeared  and  resisted 
the  motion.  After  hearing  the  evidence,  the 
court  granted  the  motion,  and  thereupon 
made  an  order  vacating  the  order  confirming 
the  sale,  and  also  the  order  directing  the 
guardian  to  make  the  sale.  From  this  order 
the  said  Jenkins  prosecutes  this  appeal. 

[1]  The  objection  made  by  Jenkins  to  the 
validity  of  the  sale  is  untenable,  and  his  ob- 
jection to  the  title  of  the  ward  in  the  land 
sold  to  him  was  not  sufficient  cause  for  bis 
refusal  to  go  on  with  his  purchase.  The 
claim  that  such  a  sale  is  Invalid,  If  made  at 
private  sale,  where  the  petition  therefor  did 
not  ask  for  a  sale  at  private  sale,  Is  not 
supported  by  the  statute.  Section  17S7  of 
the  Code  of  Civil  Procedure  provides  that 
upon  the  petition  of  a  guardian  for  a  sale  of 
property  the  court  "may,  If  the  same  has 
been  prayed  for  In  the  petition,  order  such 
sale  to  be  made  either  at  public  or  private 
sale."  Section  1789  provides  that  the  provi- 
sions of  the  chapters  of  the  Code  relating  to 
sales  of  property  by  administrators,  shall  ap- 
ply to  proceedings  for  such  sales  by  guard- 
ians, unless  otherwise  specially  provided  in 
the  chapter  relating  to  guardians'  sales.  Sec- 
tion 1^  of  the  diapter  relating  to  sales 
administrators  provides  that: 

"Every  such  sale  must  be  ordered  to  be  made 
at  public  auction,  unless,  in  the  opinion  of  the 
court,  it  would  benefit  the  estate  to  sell  the 
whole  or  some  part  such  real  estate  at  pri- 
vate sale ;  the  court  may,  if  the  same  is  asaetk 
for  in  the  petition,  order  or  direct  such  real 
estate  or  any  part  thereof  to  be  sold  at  either 
public  or  private  sale,  as  tiie  executor  or  ad- 
ministrator shall  judge  t^  be  most  beneficial  for 
the  estate." 

The  effect  of  these  provisions  la  not,  as  the 
appellant  contends,  to  require  the  petition 
to  pray  for  a  private  sale  In  order  to  t^ve 
the  court  authority  to  order  audi  private  sale. 
The  Code  provides  tor  two  contingencies 
relatiiv  to  private  sales.  The  semicolon  In  the 
above  quotation  from  section  1644  separates 
two  distinct  propositions.  The  first  propor- 
tion is  that  if  the  court,  exercising  its  own 
discretion,  believes  that  a  private  sale  would 
benefit  the  estate.  It  can  so  determine,  and 
thereupon  make  the  order  accordingly.  Sec- 
tion 1787  does  imt  expressiy  dedare  In  such 
a  case  whether  the  court  can  order  the  sale 
at  private  sale,  or  must  order  It  at  public 
sale;  but  by  virtue  of  section  1789  the  provi- 
sions of  section  1544  are  carried  Into  the 
law  respecting  sales  by  guardians,  and  the 
court  Is  authorized  to  order  a  guardian  to 
sell  at  private  sale  If  It  deems  the  same  bene- 
ficial to  the  estate.  But  the  court  may  take 
another  course.  In  case  the  petition  lays  the 
foundation  therefor,  which  Is  to  leave  the 
question  of  selling  at  public  or  private  sale 
to  the  discretion  and  Judgment  of  the  ad- 
ministrator or  guardian.  This  Is  provided  for 
both  In  section  1544  and  In  section  1787.  By 
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eadi,  hoverar,  Jn  order  to  give  tbeeoartthla 
power  to  cnrnmlt  the  matter  to  the  discretion 
of  the  guardian  or  administrator,  It  is  neces- 
sai7  that  the  same  be  prayed  for  In  the  peti- 
tion, in  the  present  case  the  petition  was  si* 
lent  on  the  subject,  but  the  court  had  power, 
under  section  1544,  In  the  exercise  of  its  own 
discretion,  to  direct  that  the  same  be  made  at 
prLrate  sale. 

[2]  With  respect  to  the  title,  the  rule  of 
caveat  emptor  applies.  A  guardian,  in  mak- 
ing a  sale  in  pursuance  of  an  order  of  court, 
does  not  warrant  the  title  to  the  property 
sold.  Be  merely  Sells  such  title  as  the  ward 
may  have  therein,  and,  unless  the  order  of 
sale  provides  otherwise,  the  purchaser  takes 
the  prc^rty  subject  to  all  Incumbrances 
thereon.  He  is  bound  to  examine  the  title 
and  satisfy  himself  regarding  It  before  he 
makes  his  bid.  Halleck  v.  Guy,  9  Cal.  197, 
70  Am.  Dec.  643;  Miller  &  Lux  v.  Gray,  136 
Cal.  261.  es'Tae.  770.  In  this  case  the  pe- 
tition for  sale  gave  full  Information  of 
the  trust  deed,  and  stated  that  It  was  the 
purpose  of  the  guardian  to  use  the  money 
derived  from  the  sale  to  pay  the  debts  of  the 
ward's  estate,  including  that  secured  by  the 
trust  deed.  The  order  of  sale  was  general, 
and  made  no  provision  for  the  discharge  of 
the  trust  deed.  Having  bid  with  this  in- 
formation, Jenkins  could  not  claim  to  have 
been  misled,  and  he  had  no  right  to  raise  the 
objection  or  refuse  to  go  on  with  the  sale 
because  of  said  Incumbrance. 

[3]  Appellant  further  Insists  that  the  court 
below  had  no  power  or  jurisdiction  to  vacate 
the  order  confirming  the  sale  to  him.  In 
support  of  this  proposition  he  cites  Estate 
of  West,  162  CaL  352,  122  Pnc.  9153;  Estate  of 
McCarthy,  169  Cal.  708, 147  Pac.  941,  and  Es- 
tate of  Leools.  138  Cal.  m,  71  Paa  171. 
These  decisioos.  In'  effect,  merely  declare 
that  after  a  sale  has  been  made,  and  either 
before  or  after  the  confirmation  thereof,  the 
bldd^  at  the  sale  has  a  vested  interest  in 
the  proceedings,  and  a  right  to  have  the  sale 
carried  oat,  upon  compliance  on  his  part  with 
the  terms  specified  In  the  order  under  which 
it  was  made.  They  do  not  hold  that  he  has 
such  right  without  such  compliance.  The 
decision  in  the  Estate  of  Leonls  does  not,  as 
appidlant  contends,  hold  that  the  court  la 
without  any  power  whatever  to  vacate  a 
sale  <tf  real  property  made  by  an  administra- 
tor or  guardian,  exc^t  wh^  the  proceed- 
ings are  unfair  or  the  price  disproportionate 
to  the  value,  as  provided  in  section  1552  of 
the  Code  of  Civil  Procedure.  All  that  the 
case  really  decides  tai  that  point  is  that,  un- 
der the  fActs  shown  In  that  case,  the  court 
had  no  power  to  vacate  the  sale,  except  for 
those  reasons,  tt  cannot  reasonably  be 
claimed  that  after  a  bidder  for  unfounded 
reasons  refuses  to  comply  with  the  terms 
ot  the  sale  made  to  him  in  pursuance  of  an 
order  of  the  court,  and  the  guardian  for  that 


cause  asks  to  have  the  confirmation  revokedt 
Buch.  purchaser,  still  refusing  to  go  on,  can 
be  heard  to  object  to  the  revocation,  and 
by  that  means  prevent  a  sale  to  another  who 
will  complj  or  compel  the  sale  to  himself  upon 
terms  other  than  those  prescribed  in  the  or- 
der. This  is,  In  effect,  what  the  appellant  la 
here  attempting. 

[4]  There  is  no  merit  In  the  claim 
that  the  appllcatloa  to  set  adde  the  order 
confirming  the  sale,  and  the  order  directing 
the  sale  did  not  show  sufl3clent  facts  to  justi- 
fy such  order.  The  facts  we  have  stated 
appear  therein.  What  we  have  already  said 
is  sufficient  upon  that  point. 

[B]  It  was  not  necessary,  in  proceedings 
of  this  character,  for  the  court  below  to 
make  and  file  findings  of  fact  and  conclu- 
sions of  law.  There  was  no  real  Issue  of 
fact.  The  answer  of  the  appellant  to  the 
application  of  the  respondent  was  a  mere 
reiteration  of  his  objections  to  the  validity 
of  the  order  of  sale  and  to  the  title  of  the 
ward  to  the  property  sold,  and  a  demand 
that  the  guardian  be  required  to  remove  the 
objections  and  make  the  title  good.  It  was, 
in  effect,  a  repetition  of  his  refusal  to  carry 
out  the  sale  on  the  terms  of  the  order.  No 
evidence  was  necessary  to  sustain  the  order 
of  the  court.  There  was,  however,  sufficient 
evidence  of  the  facts. 

[6]  It  Is  claimed  that  the  court  erred  in 
refusing  to  permit  the  purchaser  to  show 
that,  after  appellant's  refusal  to  complete 
the  sale  as  above  stated,  the  guardian  had 
been  endeavoring  to  secure  other  purchasers. 
She  had  a  right  to  do  so  after  the  appellant's 
refusal.  These  comprise,  all  the  questions 
discussed  In  the  briefs. 

The  order  appealed  from  Is  affirmed. 

We  concur:  RICHARDS.  Judge  pro  tem.; 
SLOSS.  J. 


(86  Cftl.  App.  796} 
BECKETT  V.  STUART.    (Civ.  2501.) 
(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.  Jan.  9,  1918.) 
APPEAL  Aifn  Ebbob  4s>631— Record— Snm- 

CIENCT. 

On  appeal  from  the  jadgment  alrae  nnder 
the  alternative  method  where  there  is  before  the 
court  a  tyi>ewritten  copy  of  the  judgment  roll 
certified  by  the  clerk  of  the  trial  court,  the  ap- 
peal will  not  be  di^nissed  because  of  the  absence 
of  record  showing  proceedings  at  trial,  as  Is  des- 
ignated under  Cotle  Civ.  Proc  {  953a,  to  tak% 
the  place  of  a  bill  of  exceptions,  a  typewritten 
cop;  of  the  judgment  roll  presenting  such  rec- 
ord as  entitles  the  appeal  to  be  heard  on  the 
m^ts. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  John  W.  Shenfc,  Judga 

Actiou  by  Ida  R.  Beckett  against  Z.  B.  Stu- 
art On  motion  to  dismiss  d^endant's  ap- 
peaL  Denied. 

Hocfeer  &  Ailstln,  Slmma  ft  Fnlwtder,  and 

Stephen  Monteleone,  all  of  Los  Angeles,  for 
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app^nt  Bnpert  B.  Turnbull,  of  Pasadena, 
and  Hugh  Kelly  ,  and  Joe  Crider,  Jr.,  both  ot 

Los  Angeles,  for  respondent 

WORKS,  Judge  pro  tern.  This  is  an  appeal 
from  the  judgment  alone  under  what  Is 
bnown  as  the  altemntire  method.  There  Is 
before  us  no  record  showing  the  proceedings 
at  the  trial,  but  there  Is  on  file  a  typewritten 
copy  of  the  judgment  roll,  certified  by  the 
cleric  of  the  trial  court  Respondent  moves 
to  dismiss  the  appeal  because  of  the  absence 
of  such  record  of  the  trial  as  Is  designated, 
under  section  953a,  Code  of  Civil  Procedure, 
to  take  the  place  of  a  bill  of  exceptions ;  but, 
under  the  opinion  of  the  Supreme  Court  deny- 
ing an  application  for  rehearing  in  McKinnell 
V.  Hansen,  167  Pac.  887,  the  typewritten  copy 
of  the  judgment  roll  presents  such  a  record 
as  eotitles  the  appeal  to  tie  heard  on  the  mer- 
Ita  The  record  of  the  proceedings  at  the 
trial  is  not  necessary  as  a  predicate  to  the 
right  to  such  hearing. 

The  motltm  to  dismiss  the  appeal  Is  denied. 

We  concur:  CONRJCY,  P.  J.;  JAUfIS,  J. 

(85  Cal.  App.  793)  "■=^ 

BALBOA  AMUSEMENT  PRODrCINC  CO. 
et  al.  V.  INHUSTUIAL  ACCIDENT  COM- 
MISSION et  nL    (Civ.  2453.) 

(District  Court  of  Appeal,  Second  District, 
Galitomla.  Jan.  0, 1918.) 

Masteb  and  Servant  <&»373— Wobkiisit*b 

Compensation  Act  —  Accident  "Abisxng 

Out  op  Employment." 
Where  a  motion  picture  company  plant  oc- 
cupied four  corDers  of  a  street  iatersectioa,  and 
an  employig,  whose  duty  it  was  to  remaio  iu  the 
vicinity  until  needed,  was  loitering  in  the  street 
talking  with  other  empIoy6s  about  social  af- 
fairs and  was  run  over  by  a  director's  automo- 
bile, the  Occident  was  not  one  arieiog  out  of 
the  employment  within  the  meaning  of  the 
^Vorkmen*B  Compensation  Act  (St.  1913,  p. 
279). 

Proceedings  under  the  Workmm'B  Compen- 
sation Act  by  Henry  Stanley  to  obtain  com- 
pensation for  personal  injuries.  Opposed  by 
the  Balboa  Amusement  Producing  Company, 
a  corporation,  the  employer,  and  the  Georgia 
Casual^  Company,  a  corporation.  There 
was  an  award  by  the  Industrial  Accident 
Commission,  and  the  employer  and  the  in- 
surance company  apply  for  a  writ  of  review. 
Award  annulled. 

Rediimn  &  Alexander,  of  San  Francisco, 
for  petitioners.  Christopher  M.  Bradley,  of 
San  Francisco,  for  respondents. 

WORKS,  Judge  pro  tem.  The  Balboa 
Amusement  Producing  Company  was  aigag- 
ed  In  the  making  of  motion  pictures,  and 
Henry  Stanley  was  an  actor  employed  by 
It  On  the  day  of  the  accident  out  of  which 
tills  controversy  arLses,  Stanley  reported  to 
the  company;  for  duty  at  the  usual  time  In . 


the  morning,  but  was  told  that  his  services 
were  not  then  needed.  However,  the  rules 
of  the  business  required  blm  to  remain  at 
the  plant  of  the  company,  or  on  the  "lot," 
to  adopt  the  parlance  of  the  motion  picture 
Industry,  for  possible  service  during  Uie  day. 
The  situation  ot  the  company's  lot  was  pecu- 
liar, and  out  ot  the  peculiarity  arises  the 
questicm  to  be  decided  In  this  proceeding. 
Parts  of  the  plant  occupied  the  four  com»a 
of  intersecting  straeCs  in  the  dty  of  Loi^e 
Beach,  and  the  two  thoroughfiires  were  con- 
stantly used  the  officers  and  employes  of 
the  company  in  passing  between  the  portions 
of  the  plant  on  the  respective  comers  in  the 
disdiarge  of  their  duties.  On  the  momins 
of  the  accident,  after  reporting  for  service, 
Stanley  crossed  oae  at  tbe  streets,  proceed- 
ing from  tiie  place  where  be  had  reported  to 
a  dressing  room  on  oae  ot  the  other  comers* 
His  purpose  in  gcdng  to  tlie  dressing  room 
was  to  diange  his  coat,  merely*  for  his  own 
comfort,  after  whicti  he  intoided  to  recross 
the  street  to  play  a  game  of  chess  in  a  part 
oi  the  plant  known  as  the  extra  room.  On 
bis  return  from  the  dressbig  room  he  stopped 
In  tbe  street,  where  be  engaged  In  conv^sa- 
tlon  with  two  other  emplc^Ss  of  the  compa- 
ny. The  conversation  was  purely  social,  and 
related  to  the  private  affairs  of  the  partici- 
pants in  it  While  the  Uttle  knot  of  persons 
was  congregated  in  the  street,  one  of  the  di- 
rectors of  tbe  company  approached  in  an  au- 
tomobile, intending  to  stop  at  the  location 
of  tbe  group.  In  attempting  to  stt^  bto  car 
the  driver  accidentally  struck  tbe  accelera- 
tor, with  the  result  that  the  car  pitdied  tor- 
ward,  struct:  Stanley,  and  Injured  bim.  He 
applied  to  the  Industrial  Accident  Commis- 
sion for  relief  under  the  Workmen's  Com- 
pensation, Insurance,  and  Safety  Act,  and 
the  Commission  made  an  award  in  his  favor. 
The  petitioners,  admitting  that  tbe  accident 
occurred  in  the  course  of  Stanley's  employ- 
ment, contend  that  bis  Injuries  are  not  com- 
pensable under  the  statute,  for  the  reason 
that  they  did  not  arise  out  of  tbe  employ- 

Tbe  respondents,  In  Justlflcatlon  of  the 
award,  cite  many  cases  from  Jurisdictions 
outside  of  California  In  which  compensation 
bas  been  made  for  Injuries  suffered  by  em- 
ployes while  on  public  streets,  but  to  them 
we  need  not  speclflcnlly  refer,  as  we  believe 
tbem  to  be  distinguishable  from  tbe  case  now 
before  us  and  because  the  decisions  of  the 
Supreme  Court  of  this  state  uptwi  the  pres- 
ent question  are  both  numerous  and  clear. 
We  cite  Coronado  Beach  Co.  v.  Pillsbury,  172 
Cal.  6S2,  158  Pac.  212,  L.  R.  A  1916P.  1164; 
Flshering  v.  PUIsbury.  172  Cal.  690,  158  Pac. 
215;  Ktmlwl  v.  Industrial  Accident  Commla- 
slon,  173  Cal.  351,  160  Pac.  150,  L.  R.  A. 
1017B,  595,  Ann.  Cas.  1917E,  312;  Ward  v. 
Industrial  Accident  Commission,  164  Pac. 
1123,  decided  May  2,  1917.   In  tbe  first  of 
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these  cases  It  Is  said  a72  GaL  685,  168  Paa 
213,  L.  R.  A.  1916F,  1164): 

"The  accidents  ariang  out  of  the  emplofment 
of  the  person  injured  are  those  in  which  it  is 
poeable  to  trace  the  injury  to  the  noture  of  the 
employi's  work  or  to  the  risks  to  which  the  em- 
ployer's business  exposes  the  employ^.  The  ac- 
cident most  be  one  resulting  from  a  risk  neces- 
nrily  ioeident  to  the  employment  •  •  • 
It  'arisee  out  of  the  occupation  when  there  is 
I  caasal  rannection  between  the  conditions  un- 
der wtiich  the  servant  works  and  the  resuiting 
injury.  It  need  not  have  been  foreseen  or  ex- 
pected, but  after  the  event  it  must  appear  to 
have  had  its  origin  in  a  risk  connected  with 
the  employmoat,  and  to  have  flowed  from  that 
lonrce  as  a  rational  consequence." 

Tbere  Is  also  a  very  complete  statonent  of 
the  same  mle^  In  difformt  langnage,  in  Kim- 
bol  T.  Industrial  Accident  Gommlgelon,  supra, 
a  part  of  the  statement  Iwiog : 

The  causatiTe  danger  must  be  peculiar  to 
the  work  and  not  common  to  the  neighborhood." 

When  measbred  by  the  standards  set  down 
la  these  cases.  It  Is  not  difficult  to  sfl.tlsfac- 
torily  condode  the  presoit  proceeding.  Even 
If  it  were  conceded  that  injuries  suffered 
by  Stanley  would  have  been  compensable  If 
tbey  had  resulted  from  an  accident  happoilng 
to  him  while  actually  traversing  the  street  on 
the  way  from  changing  his  coat,  for  bis  own 
conveDieDce,  to  a  contest  at  chess,  for  hla 
own  pleasure,  we  have  by  no  means  settled 
the  matter.  If  we  admit  that  bis  risk  in 
crossing  the  street  was  a  ris^  incident  to  bis 
emjrfoyraent,  upon  the  theory  that,  for  the 
purpose  of  crossing  and  recrossing,  the  street 
was  a  part  of  the  company's  lot,  we  are  yet 
afleld.  The  thoroughfare  was  certainly  not 
a  part  of  the  lot  in  the  sense  that  Stanley 
might  properly  hare  loitered,  or  stood  in  so- 
cial converse,  upon  it,  as  be  might  very  prop- 
erly bare  done  up<m  any  part  of  the  lot  lo- 
cated uptm  the  comers  of  the  Inteirsection. 
When  he  stopped  in  the  street  be  assumed  a 
risk  common  to  all  who  might  sojourn  there 
in  the  same  manner.  Under  such  circum- 
stances bis  employer  is  not  called  upon  to 
make  compensation  for  his  Injuries.  They 
did  not  arise  out  of  the  employment 

The  award  Is  annulled. 

We  concur:  OONBET,  P.  J.;  JAMES,  J. 


(B  C«l.  App.  797) 

Ex  parte  MOONET.    (Cr.  709.) 

(District  Court  of  Appeal,  First  District,  Gali- 
fimia.   Jan.  9,  19ia) 

Bail  €=»49— CAPrj-AL  Cases  —  Contbollino 
Facto  E. 

That  petitioner  has  been  acquitted  upon  one 
of  several  indictments  for  murder  pending 
against  her,  while  persuasiTe,  is  not  a  control- 
liig  bctor  in  the  determination  of  an  applica- 
tion for  bail. 

In  the  matter  of  the  application  ttf  Resui 
Uoooer  tor  a  mft  of  habeas  corpus.  Petition 
denied,  and  petlUonar  rooMnded. 


Maxwell  McNutt  and  Nathan  C.  Coghlan, 
both  of  San  Francisco,  for  petitioner.  P.  I* 
Berry,  Deputy  Dist  Atty.,  and  John  D.  Har- 
loe,  both  of  San  Francisco,  for  respondent. 

PER  CURIAM.  The  defendant  is  restrain- 
ed of  her  liberty  under  a  bench  warrant  Is- 
sued out  of  the  superior  court  of  the  state  of 
California,  In  and  for  the  city  and  county  of 
San  Francisco,  upon  eight  separate  Indict- 
ments presented  by  the  grand  jury  in  cases 
entitled  "People  of  the  State  of  California  v. 
Rena  Mooney"  numbered  7530  to  7537,  Inclu- 
sive, wherein  the  defendant  was  charged  with 
the  murder  of  eight  different  persons.  Upon 
one  of  these  indictments  only  the  defendant 
has  been  tried  and  acquitted  by  a  jury.  The 
record  of  that  case  is  before  us,  as  are  olso 
the  proceedings  before  the  grand  jury  In  each 
of  these  several  indictments  which  have  not 
yet  been  put  to  trial. 

The  rule  by  which  this  court  must  be  gov- 
erned in  determining  this  matter  was  early 
laid  down  in  the  case  of  Ex  parte  Troia,  64 
CaL  152,  28  Pac.  231,  and  was  later  followed 
and  reaffirmed  in  the  case  of  Ex  parte  Curtis, 
92  Cal.  188,  28  Pac.  223,  In  which  latter  cas6 
Chief  Justice  Beatty  declared  the  rule  to  be 
that  ball  should  be  denied  In  capital  cases 
"when  the  evidence  Is  sufficient  to  warrant  a 
grand  jury  in  bringing  in  an  indictment,  or, 
what  practically  amounts  to  the  same  thing, 
when  the  evidence  is  sufficient  In  law  to  sus- 
tain a  otipital  conviction."  Quoting  from  the 
case  of  I'x  parte  Trola,  supra,  the  learned 
Chief  Justice  further  stated: 

"Hiis  court,  in  denying  the  application  for 
bail,  said:  'We  cannot  say,  upon  the  evidence 
before  us,  that  the  superior  court  ought  to  set 
aside  the  verdict,  as  not  justified  by  the  evidence, 
should  the  jury  find  the  petitioner  guilty  of  the 
higher  degree  of  the  crime  chained.  We  ought 
not  to  anticipate  the  action  of  the  jury  by  dis- 
charging the  prisoner  from  actual  custody,  with 
or  without  bail,  upon  evidence  which  we  are  not 
prepared  to  say  is  so  iosufiicient  as  that  a  .ver- 
dict requiring  a  capital  sentence,  based  upon 
it,  should  not  be  permitted  to  stand.*  I  do  not 
doubt,"  says  the  Chief  Justice,  "the  soundness 
of  this  rule." 

It  is  needless  to  say  that  the  rule  thus 
early  stated,  and  since  uidfonnly  adhered  to 
in  this  state.  Is  binding  np<m  this  court 

After  a  careful  examination  of  the  record 
before  us  we  are  satisfied  that  it  is  to  be  giv- 
en full  application  to  the  facts  of  the  matter 
now  under  consideration. 

It  Is,  however,  urged  by  the  petitioner 
that  l^e  fact  that  in  one  of  these  several 
causes  she  has  been  tried  and  has  been  found 
not  guilty  by  a  Jury  ia  a  controUtog  cir- 
cumstance, requiring  a  variance  in  tbs  in- 
stant case  from  the  rule  above  stated.  After 
an  examination  of  the  authorities  uearing  up- 
on this  question  we  are  satisfied  that  the  fact 
of  the  petitioner's  acquittal  upon  one  of  these 
several  indictments  pending  against  ber, 
while  ordinarily  persuasive,  nevertheless  it  la 
not  a  controlling  factor  In  the  determination 
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of  an  application  for  ball.  It  is  to  be  pre- 
sumed that  the  courts  and  prosecutlo?  officers 
will  perform  their  duty  promptly  In  present- 
ing others  of  these  several  causes  for  trlaL 
Upon  the  present  state  of  these  causes  we  are 
of  the  opinion  that  the  rule  set  forth  in  the 
case  of  Ex  parte  Curtla,  supra,  should  be  giv- 
en application. 

It  follows  that  the  petition  will  be  denied, 
and  the  petitioner  remanded ;  and  It  is  so  or- 
dered. 

(»  Cal.  App.  806) 

Ex  parte  WEINBERG.    (Or.  723.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   Jan.  9,  1018.) 

Id  the  matter  of  application  of  Israel  Wein- 
ber|;  for  a  writ  of  habeas  corpus.  Denied,  and 
petitioner  remanded. 

Maxwell  McNutt  and  Edwin  Y.  McKenzie, 
both  of  San  Francisct^  for  petitions.  Louis 
Ferrari,  Deputy  Dist  Atty.,  of  San  Frandso^ 
for  respondent 

PER  CURIAM.  The  defendant  is  restrained 
of  his  liberty  under  a  bench  warrant  issued  out 
of  the  superior  court  of  the  state  of  California, 
in  and  fur  the  city  and  county  of  San  Francisco, 
upon  eight  separate  indictments  nrescnted  by 
the  grand  jury  in  cases  entitled  "The  People  of 
the  State  of  California  t.  Israel  Weinberg," 
numbered  7530  to  7537,  inclumve,  wherein  the 
defendant  was  charged  with  the  murder  of  eight 
different  persons.  Upon  one  of  these  indict- 
ments only  the  defendant  has  been  tried  and  ac- 
quitted by  a  jury.  The  record  of  that  case  is 
before  us,  as  are  also  the  proceedings  before 
the  grand  jury  in  each  of  tbese  several  indict- 
ments wlii<m  luive  not  yet  l>een  put  to  trial. 

We  are  of  the  opinion  tbat  the  rule  adopted 
in  the  matter  of  Ex  parte  Mooney,  No.  700, 
171  Pac.  109,  this  day  decided  by  this  court,  as 
well  as  the  reason  for  its  appUcation,  are  to 
be  gives  full  ap^cation  to  the  instant  case. 
Upon  the  reascning  and  authorities  in  tlie  case 
of  Ex  parte  Mooney,  supra,  the  application  here- 
in will  be  denied,  and  the  petitioner  remanded ; 
and  it  is  so  ordered. 


m  Gal.  App.  SOK) 

In  re  WELLS.    (Or.  336.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   Jan.  10,  1918.) 

1.  ArraAL  AND  Ebrob  «=»055(1)— Motion  to 
Steikb  Testimony  —  Sufjt[?ienct  or  Mo- 
tion. 

Where  the  index  to  reporter's  transcript 
contains  no  reference  to  the  exhibits,  a  motion 
to  strike  out  an  exhibit,  which  fails  to  point 
out  where  the  exhibit  can  be  found,  will  be  de- 
nied. 

2.  EVIDBNCB  «=9314(1)  —  HSABSAT  —  JUDO- 
UBNTS— ADHISSIBIUTT  TO  SHOW  FACT. 

A  finding  of  a  court  on  conflicting  evidence 
in  an  notion  for  fraud  is  hearsay  in  a  bearing 
on  application  to  practice  law,  in  which  re- 
spondent is  entitled  to  examine  witnesses  as  to 
the  charges  made  against  him. 

3.  Appeal  and  Ebbor  ^»656(1)— Cobbectino 
Ebbobs  in  TbaNscbipt. 

The  appellate  court  in  an  original  proceed- 
ll^  cannot  correct  errors  in  a  transcript  of  evi- 
dence taken  before  a  referee,  where  there  is  noth- 
ing to  show  whether  or  not  the  stenographer 
took  down  the  evidence  as  given. 


In  the  matter  of  the  application  of  T. 
Alonzo  Wells  to  practice  law.  Motion  to 
strike  out  testimony  takra  before  a  referee. 
Granted  in  part. 

See,  also,  174  Cal.  467,  163  Pac.  657. 

Clyde  Bishop,  R.  Y.  WUlIams,  JoeC.  Burke, 
U  A.  West,  and  S.  M.  Reinhaus,  all  of  Santa. 
Ana,  for  petitioner.  T.  Alonzo  Wells,  In  pro. 
per.  S.  N.  Johnstone,  of  Log  Angeles.  H,  N. 
Mitchell,  of  Sacramento,  and  M.  C.  AtcbisMi, 
of  Los  Angeles,  for  respondents. 

PER  CURIAM.  Counsel  for  rcBpondent 
have  filed  a  motion  to  strike  out  certain  por- 
tions of  the  testimony  taken  l)efore  the  ref- 
eree named,  designated,  and  appointed  by 
the  court  to  take  testimMiy  in  this  proceed- 
ing. It  was  understood  and  agreed  by  and 
between  counsel  on  both  sides  that  this  mo- 
tion should  be  disposed  of  before  briefs  ad- 
dressed to  the  merits  are  filed>  The  portions 
of  the  testimony  which  respondent  asks 
be  stricken  out  are  specified  iu  the  written 
motion,  and,  having  considered  the  same,  we 
now  state  the  conclusions  arrived  at  The 
grounds  of  the  allowance  of  the  motion  as  to 
certain  testimony  are  those  stated  by  respond- 
ent in  his  written  application  to  strike  out. 
Where  the  motion  is  denied  It  is  because  the 
reasons  stated  for  striking  out  are  not  legal- 
ly tenable  as  to  those  ptutltms  of  the  tes- 
timony. 

1.  The  motion  as  to  all  the  testimony'  of 
the  witnesses  George  W.  Mlnter  and  G.  W. 
Stevens  is  granted. 

2.  The  motion  as  to  the  testimony  of  the 
witness  R.  Y.  Williams,  designated  as  subdi- 
visions a,  b,  and  c  In  the  writteii  motion,  is 
granted. 

3.  The  testimony  of  the  witness  W.  H. 
Thomas,  designated  as  subdivisions  a, 

c,  and  d  in  said  written  motion,  is  strlok^ 
out 

[1  ]  4.  The  motion  to  strike  out  petitioner's 
Exhibit  D  is  denied  for  the  reason  that  the 
written  motion  f&lls  to  point  out  where  the 
said  exhibit  may  be  found  In  the  transcript. 
The  index  to  the  reporter's  transcript  con- 
tains no  reference  to  the  several  exhibits,  and 
it  Is  not  the  duty  of  this  court  to  search  that 
voluminous  document  to  find  the  exhibit, 
counsel  themselves  not  having  taken  the 
pains  to  designate  the  particular  part  of  tba 
transcript  In  whicb  it  may  be  found. 

5.  The  motion  to  strike  out  those  portions 
of  the  testimony  of  the  witness  Clyde  Bishop, 
designated  as  subdivisions  a,  bt  c,  1,  m,  n. 
o,  and  8,  Is  granted.  The  motion  as  to  those 
portions  designated  as  subdivisions  d,  e,  t,  g, 
h,  J,  k,  1,  p,  q,  r,  and  t  Is  denied. 

6.  The  moticm.  to  strike  out  petitioner's 
Exhibit  B  is  denied  for  the  reason  given 
above  for  the  ruling  as  to  petitioner's  Ex- 
hibit D. 

7.  The  motion  as  to  the  portlras  of  the 

testimony  of  the  witness  George  W.  Moore, 
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designated  u  sobdl^slong  a,  and  d,  is 
dolled. 

&  The  motion  as  to  tbe  portltnis  of  the 
testimony  of  the  witness  G.  C  Johnson,  desig- 
nated as  snbdlvlslons  a  and     Is  denied. 

9.  The  motlfni  as  to  the  testimony  of 
James  McMillan,  subdivlslais  a  and  b,  is 
denied. 

10.  The  motion  as  to  the  testimony  of  tbe 
witness  O.  B.  Laveilng,  snbdlvlalona  a  and  b, 
Is  dmied. 

U.  Hie  nwti(Hi  as  to  the  testlnmny  of  W. 
D.  Seeley,  subdlvlsloiis  a  and  b,  Is  denied. 

12.  The  motion  as  to  the  testimony  of 
J.  E.  McGowea,  snbdivlslons  a  and  b,  Is  de- 
nied. 

13.  llie  motion  as  to  the  testimony  of  Sterl- 
ing Price,  subdivisions  a  and  b.  and  the 
motion  as  to  tbe  testimony  of  the  fbllow- 
taig  witnesses,  is  denied:  3.  T.  StockttHi; 
A.  W.  Morehouse;  R.  L.  Draper  and  Henry 
Brooks;  Joe  Qothaid,  Dr.  G.  A.  Shank,  and 
C.  H.  Mansnr. 

14.  The  motion  to  strike  out  all  the  tes- 
timony of  Henry  BrotUcs,  Joe  Gothard,  and 
C.  H.  Mansnr  is  denied. 

15.  The  motion  as  to  the  testimony  of  H.  J. 
Forfcy,  subdivisions  a  and  d,  is  denied.  As 
to  the  testluKHiy  of  said  Forgy,  designated 
as  snbdirlslons  b  and  c,  the  nurilou  is 
granted. 

16.  'Hie  motion  as  to  tbe  testimony  of  the 
witness  James  J.  Conrad,  designated  as  sub- 
divisions a  and  b,  Is  denied. 

fJl  17.  The  motion  to  strike  out  the  state- 
ment on  motion  for  a  new  trial  in  the  case 
of  Oommerdal  Bank  of  Santa  Ana,  a  Corpora- 
tion, Plaintiff,  V.  T.  A.  Weils  and  J.  B.  Wells, 
Defendants,  is  granted.  The  said  statement 
Is  in  the  transcript  before  us,  banning  on 
page  279  and  ending  on  page  290  thereof. 
The  general  ground  upon  which  we  base  the 
order  striking  out  the  said  statement  is  that  it 
is  hearsay.  This  testimony  was  offered  for 
the  purpose  of  showing  that,  in  the  above- 
mentioned  case,  in  which  the  statement  was 
prepared,  the  respondent  fraudulently  secur- 
ed a  loan  of  $550  from  the  said  Commercial 
Bank.  Wells  and  his  wife  having  joined  In 
mating  a  promissory  note  to  the  bank  for 
said  siun.  From  ^e  said  statement  on  the 
motion  for  a  new  trial  It  appears  that,  about 
a  year  and  a  half  before  the  "$550  transac- 
tion with  the  said  bank  was  had,  Wells  bor- 
rowed from  the  latter  the  sum  of  $S50.  It 
farther  likewise  appears  that,  either  on  the 
flrst  or  second  of  the  two  said  occasions  on 
which  he  borrowed  money  from  the  bank. 
Wells  told  the  cashier  that  a  certain  tract 
of  land  In  his  wife's  name  was  unlmcumbcr- 
ed.  After  the  $550  loan  was  made  to  the 
K^ndent  by  the  bank,  the  latter  learned 
tbat  ttie  wife  of  the  respondent  had,  on 


the  3d  day  of  June,  1903,  filed  a  homestead 
on  said  land.  The  $550  loan  was  made  on 
the  31st  day  of  A-ogust,  1W3. 

As  a  defuse  to  the  action  by  Uie  bank  on 
the  $550  note,  Wells  pleaded  and  proved  his 
discharge  in  bankruptcy  by  the  United  States 
District  Oonrt  for  the  Southmi  District  of 
California  on  tbe  29th  day  of  January.  1906. 
It  was  admitted  by  Wells  at  the  trial  that 
his  note  to  the  bank  for  $550  was  Included 
in  his  schedule  of  liabilities  filed  In  the  pro- 
ceeding in  bankruptcy,  and  was  dierefore  af- 
fected by  the  adjudication  discharging  blm 
from  all  obllgatltma  or  liabilities  then  list- 
ing against  him. 

Tlins,  It  will  be  seen,  It  became  a  question 
of  vital  Importance  in  that  case  whether  the 
representation  made  to  the  bank  by  Wells 
that  his  wife's  land  was  unincumbered  was 
made  when  be  obtained  the  ipan  for  $350 
or  when  be  obtained  the  loan  for  $560.  U^wn 
this  question  there  was,  according  to  tbe 
statement  on  motion  for  a  new  trial,  a  sharp 
conflict  In  the  testimony,  Wells  having  t^ 
tlfled  that  the  representation  was  made  when 
he  borrowed  the  $350  and  the  bank  officials 
having  testified  that  the  representati<m  was 
made  when  he  borrowed  the  sum  of  $550. 
Of  course,  the  trial  court  had  to  determine 
this  conflict  and  did  so  by  finding  in  favor 
of  the  bank.  Manifestly,  this  was  only  the 
opinion  or  judgment  of  the  trial  judge,  and, 
while  such  opinion  or  judgment  would  be 
conclusive  against  the  respondent  here  in 
certain  Instances  which  could  be  mentioned, 
still  It  cannot  be  held  to  be  otherwise  than 
hearsay  In  this  proceeding,  in  which  the 
respondent  Is  entitled,  as  to  all  of  the  several 
distinct  charges  formally  preferred  against 
him,  to  be  confronted  by  the  witnesses  call- 
ed to  support  those  charges,  and  to  have 
their  testimony  taken  directly  before,  and 
to  cross-examine  them  In  the  presence  and 
bearing  of,  the  tribunal  which  must  ultimate- 
ly pass  upon  the  question  whether  said  charg- 
es have  t>een  sustained  by  sufficient  proof. 

[$]  18.  This  court  is  In  no  position  to  order 
the  transcript  of  the  testimony  corrected  In 
the  several  particulars  indicated  on  pages  24 
and  25  of  the  motion  to  strike  out  We 
have  no  way  of  knowing  whether,  as  re- 
^ondent  contends,  the  alleged  errors  are 
in  fact  errors  or  whether  the  testimony  In 
those  particulars  was  taken  down  and  tran- 
scribed by  the  sten<^apber  as  It  was  given 
before  the  referee.  We  suggest,  however, 
that  the  attorneys  on  both  sides  join  In  hav- 
ing the  stenographer  who  took  the  testimony 
read  to  them  his  notes  touching  the  par- 
ticulars as  to  which  errors  are  claimed  to 
have  been  made  and  agree  upon  and  make 
such  corrections  In  the  particulars  referred 
to  as  the  notes  ot  tbe  reports  may  jnstUy. 
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PIEOPIiB  T.  HANFOBD.   (Or.  697.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   Jan.  10,  1918.) 

1-  Pbostitotion  Inducing  Minor  to 

Become  I nuate— Elements  of  Offense. 
Under  Juvenile  Court  Law  (Sl  1916,  p. 
1246)  i  21,  providing  that  any  person  who  ahall 
induce  or  endeavor  to  induce  any  person  under 
the  age  of  21  years  to  so  live  as  would  cause 
such  person  to  become  or  remain  a  prostitutes 
within  section  1,  subds.  1-13,  inclusive,  shall 
be  guilty,  where  defendant  knowingly  permitted 
prosecuting  witaeas,  a  minor,  to  commit  acts  of 
prostitution  in  defendant's  house  and  encouraged 
the  commission  of  the  same,  she  was  guilty, 
thoogb  prosecuting  witness  may  have  been  pre- 
viouuy  unmoral. 

2.  Witnesses  ^2SS(2)— Parts  or  Document 

— ^IllQHT  OF  ADVEJiaE  PaBTT. 

Where  defendant's  counsel  during  cross-ex- 
amination of  prosecuting  witness  read  into  fhe 
record  a  certajn  portion  of  her  testimony  given 
before  the  judge  of  the  juvenile  court,  the  prose- 
cuting attorney  had  the  right  on  redirect  exam- 
ination to  read  the  portion  omitted  by  defend- 
ant's counsd. 

S.  PBosmimoN  «=»4— Refutation  of  Puck 

-"A  DMISSI BI  litt. 
The  character  of  a  house  of  prostitution  may 
be  established  by  evidence  of  its  general  reputa- 
tion. 

Appeal  from  Superior  Court,  City  and 
County  of  Sau  Frandsco;  George  H.  Caba- 
nisa,  Judge. 

Jennie  Hanford  was  convicted  of  violating 
Juvenile  Court  Law,  §  21,  and  appeals  from 
the  Jud^meut  of  couvlctlou  and  from  an  or- 
der denying  her  motion  lor  new  trlaL  Af- 
firmed. 

Walter  J.  Tbompaon  and  Edward  Lomatt- 
ney,  both  of  San  Frandsco,  for  appellant 
U.  S.  Webl^  Atty.  Qen.,  and  J<dm  H.  Btordan, 
Deputy  Atiy.  Gen-,  for  the  Pet^le. 

LENNON,  P.  J.  Defendant  was  <Aiarged 
by  an  information  filed  in  the  siuwrlor  court 
of  the  city  and  county  of  San  Frandsoo  with 
the  crime  (tf  violating  the  provisions  of  sec- 
tion 21  of  the  Jurenlle  Court  Law.  She  was 
tried,  convicted,  and  sentenced  to  Imprison- 
ment in  the  county  jail  of  said  dty  and  coun- 
ty. Defendant  has  appealed  from  the  Judge- 
ment and  the  order  denying  her  motion  for  a 
new  trlaL 

The  evidence  Is  sufficient  to  establish  .the 
crime  charged.  It  shows  that  the  defendant 
knowingly  permitted  the  prosecuting  witness 
to  commit  acts  of  prostitution  In  the  defend- 
ant's bouse  and  encouraged  the  commission  of 
the  same. 

[1]  It  is  no  defense  that  the  prosecuting 
witness  may  have  been  leading  an  Idle,  disso- 
lute, and  Immoral  life  prior  to  and  at  the 
time  she  went  to  the  house  of  defendant. 
The  statute  under  which  the  defendant  was 
convicted  In  part  provides  that: 

"Any  person  who  shall,  by  an  act  or  omission, 
or  by  threats,  or  commands,  or  persuasion  in- 
duce or  endeavor  to  induce  any  *  *  *  person, 
under  the  age  of  twenty-one  years,  to  do  or  to 


Serform  any  act  or  to  follow  any  course  of  con- 
uct,  or  to  so  live  as  would  cause  or  manifestly 
tend  to  cause  any  such  person  to  become  or  to 
remain  a  person  coming  within  the  forovisions 
of  any  of  subdivisicHis  1  to  13  Inclusive  «t  sec^ 
tion  1  of  this  act,  shall  be  guilty  of  a  misde- 
meanor.  •   •   • "   St.  1915,  p.  1246. 

Thus  It  Is  aroarent  that  the  Juvoiile  Court. 
Law  not  only  denounces  and  condemns  acts 
which  tend  to  make  a  minor  a  prostitute,  but 
also  those  which  tend  to  cause  one,  already  a 
prostitnte,  to  remain  a  prostitute.  In  short, 
the  dear  purpose  and  Intent  ct  the  statute 
is  to  redaim  the  fallen  as  veil  as  protect  the 
virtuous. 

Complaint  Is  uiade  of  the  alleged  mlsc(m- 
dnct  of  the  trial  court,  but  the  record  does 
not  ^ow  that  the  r^arks  ot  the  court  In 
response  to  an  objedlon  whidi  It  Is  claimed 
constituted  misconduct  were  objected  to  or 
assigned  as  misconduct  Moreover,  the  reo- 
ord  shows  that  the  objection  which  provdced 
the  remaxks  of  the  court  .waA  immediately 
withdrawn.  This,  we  take  it.  was  an  acquies- 
cence in  t^e  pertln»u7  and  propriety  of  the 
court's  remarks,  wblcU  were  addressed  solely 
to  counsel  for  the  defendant 

[2]  Defmdant/s  counsd,  during  tbe  cross- 
examinatlDn  of  the  prosecuting  witness  read 
into  the  record  a  certain  portion  of  her  testi- 
mony given  before  the  judge  of  the  juvenile 
court  On  her  redirect  examination  the  pros- 
ecuting attorney  read  into  the  record  a  por- 
tion of  the  same  testimony  given  by  the  wit- 
ness in  the  juvenile  court  whidi  counsel  for 
the  defendant  omitted  to  read.  This  he  had 
a  ri^t  to  do,  for  "where  parts  of  a  conversa- 
tion or  act  or  vrritlng  are  proved,  other  con- 
nected parts  should  be  received."  Jones  on 
EJt.  (2d  Ed.)  p.  192.  Moreover,  even  if  this 
had  been  erroneous  defendant  failed  to  make 
either  a  timely  objectltm  or  a  motion  to  strike 
out 

[S]  The  court  did  not  err  In  admitting  evi- 
dence concerning  the  reputation  of  the  de- 
fendant's house.  The  character  of  a  house  of 
prostitution  may  be  established  by  evidence 
of  Its  general  reputation.  People  v.  De  Mar- 
tini. 25  Cal.  App.  9,  142  Pac.  898. 

Judgment  and  order  affirmed. 

We  concur:  EBRBIOAN,  J.;  BBASLT, 
Judge  pro  tern. 

(35  Cal.  App.  7SS) 

ZIERATH  et  al.  v.  SUPERIOR  COURT  OF 
CALIFORNIA  IN  AND  FOR  LOS  AN- 
GELES COUNTY  et  al.   (Civ.  2610.) 
(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.   Jan.  8,  1918.) 

1.  Cebtiobabi  <S=>2S(2)— Obdebs  Rieviewabi^ 

"To  be  reviewable  on  certiorari,  an  order  of 
the  superior  court  must  have  been  bx  excess  of 

the  court's  jurisdiction. 

2.  JVOGMENT  0=>15O  —  OrraBiNO  DEFAins 
Amendment  of  Fleadino. 

After  default  of  a  defendant,  amending  of 
tbe  complaint  in  a  matter  of  substance  opens 
the  default,  and  judgment  cannot  be  entered  un- 
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leas  tihe  anoided  complaint  is  Berved  on  the  de- 
fendant, but  it  the  complaint  is  onl;  amended 
as  to  form,  the  default  is  not  opened. 

3.  JDDOICBNT  ^S»144— OPENIItO  DBFAUI.T. 

In  entering  judgment  on  an  amended  com- 
plaint, not  served  on  a  defendant  who  default- 
ed, the  court  necessarily  decided  that  the  amend- 
ment was  not  one  in  substance,  and  it  was  with- 
oQt  power  to  set  aside  the  default  on  a  motion 
based  on  the  theory  that  the  court  did  not  have 
jurisdiction  to  enter  the  judgment,  and  it  makes 
no  difference  how  erroneous  the  judgment  was. 

Certiorari  by  A.  a  Zlerath,  W.  F.  HcCaon, 
J.  B.  Glel.  T.  E.  Amlin,  and  Walter  S.  Bootb, 
Jr.,  as  trustees  for  the  stockholders  and  cred- 
itors of  Zlerath  Combination  Drill  Company, 
to  review  an  order  of  the  superior  court  of 
the  ^te  of  California,  in  and  for  the  county 
of  Los  Aisles  and  the  Judge  thereof,  setting 
aside  a  Judgn^t  against  A.  B.  Small  In  the 
action  of  Zlerath  and  others  against  the  Mid- 
way Sootbem  Oil  Company  ot  Long  Beadi 
and  others.   Order  annulled. 

Alfred  H.  SfcAdoo  and  T>avld  B.  Bergman, 
both  of  Los  Angeles,  for  petitioners.  John  B. 
Daly  and  James  H.  Daly,  both  of  Long  Beach, 
for  respondents. 

CONREY.  P.  J.  This  ia  a  proceeding  by 
writ  of  "review  whereby  petlttopers  are  seek- 
ing to  have  ann-ulled  an  orfler  setting  aside  a 
default  Jn^mient  entered  against  one  A.  B. 
Rmall  In  an  action  of  Zlerath  et  al.  v.  Midway 
Soafhem  Oil  Co.  of  Long  Beach  et  al.  In  that 
action  the  plaintiffs  as  judgment  creditors  of 
tbe  corporation  sned  to  obtain  judgment 
against  stockholders  for  the  amount  due  on 
said  previous  judgment,  but  not  exceeding  as 
to  any  stockholder  the  amount  of  his  liability 
for  the  unpaid  portion  of  the  amount  sub- 
scribed by  T'tni  or  by  his  predecessor  in  own- 
ership of  the  stock  as  a  subterlbing  purchas- 
er of  sudi  stock.  An  amended  complaint  was 
filed,  in  tbe  ninth  paragraph  of  which  It  was 
allied  that  upon  each  of  the  shares  of  stock 
of  said  (Arporation  there  has  been  paid  by 
tbe  subscriber,  owner  and  bolder  thereof  an 
amount  equal  to  20  cents  and  no  more  per 
share:  also  that  each  of  the  defendant  stock- 
hcrfders  agreed  with  said  corporation,  at  the 
time  when  he  subscribed  to  and  became  the 
owner  and  hVilder  of  the  shares  of  stock 
chained  to  him  In  the  complaint,  that  he 
^  would  pay  the  balance  of  the  par  value  of 
'  said  shares  of  stock  so  remaining  unpaid  to 
said  corporation,  or  for  Its  use,  when  legally 
called  upon  to  so  do.  On  Mardi  1,  1915,  the 
snnunons  and  a  copy  Qf  this  amended  com- 
plaint were  served  upon  the  defendant  A.  B. 
Small,  and  his  default  for  not  appearing  In 
tbe  action  was  duly  ratered  on  January  19, 
1916.  No  Judgment  was  entered  against  him, 
except  as  hereinafter  stated.  On  November 
IT,  1916,  an  amended  complaint  was  filed  in 
two  Arants.  Tbe  first  count  duplicated  the 
ailegattons  of  Uie  Ont  amended  complaint 
Ttw  second  count  was  a  copy  of  tbe  first 


U3 

count,  ezccftt  that  It  omitted  the  ninth  para- 
graph and  substituted  therefor  other  allega- 
tions. These  substituted  allegations  de- 
scribed certain  transactions  whereby  all  of 
the  capital  stock  of  tbe  corporation,  except 
five  $1  sharefi  theretofore  Issued  was  origi- 
nally issued  to  C.  a.  Faulstick  as  fully  paid 
and  nonassessable  stock  at  the  par  value  of 
$1  per  share;  the  defendants  being  trans: 
ferees  of  portions  of  that  stock.  It  was 
alleged  that  the  stock  was  so  issued  In  con- 
sideration of  the  transfer  by  Faulstick  to  the 
corporation  of  certain  interests  in  real  prt^ 
erty;  that  said  pfoperty  was  not  at  that  time 
worth  any  sum  substantially  near  the  value 
at  which  It  was  received,  and  that  neither 
Faulstii^  nbr  tbe  directors  of  tbe  company 
who  consummated  said  transaction  with  him 
elttaer  knew,  thov^ht,  ot  believed  that  said  in- 
terests in  real  iHri^ierty  had  a  market  value 
of  the  sum  of  ^,000,000,  at  which  it  was  re- 
crived,  or  a  noarket  value  substantially  near 
said  sum.  Further  aUegattons  were  made 
tendb^  to  show  that  said  transaction  and  the 
issuance  of  said  stodc  for  said  InsnflQcient 
consideration  was  Intended  to  operate  as  a 
fraud  upon  future  creditors  of  the  corpo- 
ration. The  allegations  of  said  substituted 
paragraph  did  not  admit  that  the  consider- 
ation paid  to  the  corporation  for  said  stock 
was  equal  In  value  to  20  cents  per  share  of 
the  stock  or  equal  to  any  other  spetAfled  sxmi. 

The  second  amended  complaint  having  been 
served  upon  some  tof  the  defendants,  hut  not 
npon-  the  defendant  A.  B.  Small,  and  some  of 
those  defendants  having  answered,  the  case 
came  on  for  trial,  and  at  the  conclusion  there- 
of findings  were  filed  and  judgment  was  en- 
tered against  certain  of  the  defendants  named 
In  the  complaint  We  may  disregard  tbe  find- 
ings, as  they  would  be  surplusage  so  far  as  a 
defaulting  defendant  was  concerned.  The 
judgment  recited  that  the  summons  and  com* 
plaint  and  amended  complaint  were  duly  and 
regularly  served  upon  the  defendant  A.  B. 
Small,  and  that  bis  default  had  been  duly  and 
regularly  entered.  That  this  rerftal  was  not 
Intended  to  assert  that  the  second  amended 
complaint  was  served  upon  Small  Is  made 
clear  by  the  fact  that  other  recitals  of  the 
judgment  sh'Qw  that  the  second  amended  cwn- 
plalnt  was  served  upon  other  defendants 
therein  named.  It  Is  conceded  by  petitioners 
herein  that  the  second  amended  complaint  in 
that  action  was  not  served  upon  the  defend- 
ant A.  B.  Small.  The  judgment  was  entered 
on  September  21, 1917.  Thereafter,  on  October 
2.^,  1917,  notice  was  0ven  on  behalf  of  A.  B. 
Small,  and  pursuant  thereto  a  motion  was 
duly  made  for  an  order  to  vacate  and  set 
aside  said  judgment  as  to  the  defendant  A. 
B.  SmalL  The  motion  was  sapporteA  by  an 
affidavit  which  we  may  disregard  here,  since 
the  facts  therein  stated,  so  far  as  necessary 
to  be  considered  here,  appear  In  the  judgment 
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roU.  On  NoTonber  16,  1917,  the  court  en- 
tered a  minute  order,  to  the  effect  that  said 
motion  "to  vacate  and  eet  aside  judgment  as 
to  said  defendant  Small  is  by  the  court  grant- 
ed." It  Is  tbls  order  whidi  the  petitioners 
seek  to  have  reviewed  and  annalled. 

[1]  Petitlonera  necessarily  rely  upon  the 
proposition  that  the  order  in  question  was  in 
excess  of  Uie  court's  jurisdiction.  If  In  mak- 
ing said  order  the  court  acted  in  an  unau- 
thorized mode  and  thereby  exceeded  the 
bounds  of  its  power,  Its  actttm  may  be  re- 
viewed on  certiorari.  Carpentw  v.  Superior 
Court,  75  CaL  B96,  19  Pac.  174. 

[2]  The  judgment  which  said  order  pur- 
ports to  vacate  could  not  be  vacated  in  re- 
sponse to  such  a  motion  as  made  in  this  case, 
unless  the  judgment  was  one  which  the  court 
did  not  have  power  to  render.  Tbls  in  turn 
depends  upon  the  more  specific  pr(^sltlon 
that  the  court  was  without  jurisdiction  to 
enter  its  judgment  against  the  defendant  A, 
B.  Small  (he  not  bavins  appeared  in  the  ac- 
tion) without  service  upon  him  of  a  copy  of 
the  second  amended  complaint.  "It  Is  settled 
by  a  long  line  of  decisions  that  where,  after 
the  default  of  a  defendant  has  been  entered, 
a  complaint  Is  amended  In  matter  of  sub- 
stance as  dlstlngulRhed  from  mere  matter  of 
form,  the  amendment  opens  the  default,  and 
unless  the  amended  pleading  he  served  on  the 
defaulting  defendant,  no  judgment  can  prop- 
erly be  entered  on  the  default.""  Cole  v.  Roeb- 
llng  Constractlon  Co..  156  Cal.  443,  446,  105 
Pac.  255,  257.  Potltlonera  herein  contend 
that  the  second  amended  complaint  did  not 
contain  any  amendment  of  a  substantial  na- 
ture, or  which  could  In  any  manner  attect  the 
rights  of  the  defendant  A.  B.  Small.  We  are 
referred  to  the  cases  of  R.  H.  Herrou  Co.  v. 
Shaw,  165  Cal.  668.  13.1  Pac.  488,  Ann.  Cas. 
I915A,  1265,  and  Hnrrlson  v.  Armour,  169 
Cal.  787,  147  Pac.  1166.  These  were  actions 
similar  to  the  action  under  consideration 
here.  In  Harrison  v.  Armour  the  shares  of 
the  corporation  were  $1  each,  and  It  was  al- 
leged that  no  more  than  25  cents  per  share 
bad  been  paid  on  the  stock  subscription.  The 
court  said  (169  Cal.  792.  147  Pac.  1168)  that 
under  the  allegations  of  the  complaint  "It 
would  have  been  open  to  the  plaintiff  to  prove 
that  the  patent  rights,  although  turned  In  at 
a  valuation  of  $60,000,  were  and  were  known 
or  believed  by  the  parties  to  be  worth  much 
less."  So  the  petitioners  argue  here  that  the 
new  matter  contained  In  the  second  count  of 
the  second  amended  complaint  consisted  of 
nothing  more  than  evidentiary  matter  which 
might  have  been  proved  under  the  allega- 
tions of  the  flrst  amended  complaint,  which 
proof  would  have  been  for  tlie  purpose  of 
showing  that  only  20  centa  per  share  bad 


been  paid  m  account  of  the  stoclE  held  by  de- 
fendant  A.  B.  SmaU.  For  reasons  which  will 
next  appear  we  find  it  unnecessary  to  ex- 
press an  opinion  upon  this  question. 

[3]  If  the  second  amended  coin^alnt  dif- 
fered from  the  first  amMided  complaint  only 
in  matters  of  form  not  In  substance  aftecUng 
any  right  at  the  defoidant  A.  B.  Small,  his 
default  would  not  be  opened  the  filing  of 
the  last  amended  pleading.  Cole  v.  Roebling 
Construction  Co.,  supra:  San  Diego  Savings 
Banfe  T.  Goodsell,  137  CaL  420,  425.  70  Pac. 
299;  Woodward  t.  Brown,  119  Cal.  283.  304. 
61  Paa  2,  642.  63  Am.  St  R^.  108.  In  order 
to  determine  that  the  ^intiffs  were  entltted 
to  judgment  against  defoidant  A.  B.  SmaU, 
it  was  necessary  that  the  court  consider  the 
allegations  of  the  amended  complaint  and  of 
the  second  amended  complaint  and  determine 
that  the  amendments  were  merely  matters  of 
form  and  not  of  substance.  The  court  had  Ju- 
risdiction of  the  subject-matter,  and  by  serv- 
ice of  the  summons  and  amended  complaint 
It  obtained  jurisdiction  over  the  defendant  A. 
B.  Small.  It,  therefore,  had  power  to  deter-, 
mine  the  effect  of  amendments  to  the  plead- 
ings and  had  jurisdiction  to  render  judgment 
in  accordance  with  such  determination.  If  the 
judgment  was  based  upon  erroneous  conclu- 
sions upon  the  questions  thus  presented,  it 
was  Done  the  less  a  judgment  rendered  in  the 
exercise  of  an  established  jurisdiction,  and 
could  not  be  set  aside  except  by  a  mode  of 
procedure  provided  by  law  for  the  review  of 
such  judgments.  The  judgment  having  been 
one  entered  as  upon  a  default,  there  could  not 
have  been  a  motion  for  a  new  trial,  nor  could 
there  have  been  a  motion  for  "another  and 
different  judgment"  under  the  provisions  of 
section  663,  Code  of  Civil  Procedure.  The  mo- 
tion to  vacate  the  judgment  in  question  does 
not  purport  to  have  been  made  to  obtain  re- 
lief under  section  473,  Code  of  Civil  Proce- 
dure. The  motion  was  based,  and  must  have 
been  granted  entirely  upon  the  theory  that 
the  judgment  was  void  for  want  of  jurisdic- 
tion In  the  court  to  render  any  judgment 
against  the  nonappearlng  defendant  A.  B. 
Small  without  service  upon  him  of  a  copy 
of  the  second  amended  complaint.  As  we 
have  seen,  the  court  did  have  jurisdiction  to 
render  such  Judgment  This  Is  so,  even 
though  It  were  conceded  now  that  such  action 
of  the  court  was  erroneous.  It  follows  that 
the  court  was  without  jurisdiction  to  make 
the  order  which  Is  here  under  review. 

The  order  of  the  court  below  vacating  its 
Judgment  against  the  defendant  A.  B.  Small 
is  annulled. 

We  concur:  WORKS,  Judge  pro  tern.; 
JAMBS,  J. 
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SPIBR  T.  PECK,  Gotmty  TreaBUrer. 
(Civ.  2512.) 

(District  Goort  of  Appeal,  Second  District,  Cali- 
fornia.  Jan.  14,  1018.)  , 

1.  Statutks  «=»181(2)— CoNsmtcnoN. 

Statates  are  to  be  so  constraed  as  not  to 
sire  rise  to  an  abenrdity  in  their  attempted  ap- 
plicatioQ  nor  to  destroy  tbrir  efficacy  as  a  wliole 
or  in  substantial  part. 

2.  Statutbs  «=3l84—  CoKSTEUonoN  —  Pub- 
pose. 

Strtmg  indices  to  the  legislative  intent  will 
always  be  found  npon  an  inquiry  into  the  na- 
ture of  the  evil  sought  to  be  remedied  by  a  stat- 
ute and  the  object  to  l>e  accomplished. 
8.  Officeeb  €=»30— Salabieb—Holdino  Two 
Offices. 

Juvenile  Court  Act  (St.  1915,  p.  122S)  S  18. 
providing  that  all  probation  (^cers  receiving  a 
salary  of  $75  or  more  per  month  shall  devote 
their  entire  time  and  attention  to  the  duties 
of  their  offices,  and  no  such  probation  officer, 
while  holding  such  office  and  receiving  salary 
therefor,  ahall  be  a  candidate  or  seeic  the  itom- 
ination  for  any  other  public  office  or  employ- 
ment, prohibits  probation  officers  from  acting 
and  receiving  the  salary  under  appointment  as 
superintendent  of  the  detention  home;  the  pro- 
hibition against  being  a  caudidate  and  seeking 
nomination  in  view  of  the  requirement  of  devo- 
tion of  entire  time  being  against  the  holding  as 
well  as  the  seelcing  of  another  office. 

Orleinal  appUcaUon  for  writ  of  mandate 
by  Thomas  W.  Spier  against  H.  E.  Peck, 
as  Treaaarer  of  the  County  of  Ventura.  Ap- 
plication denied. 

Robert  M.  Clarke,  of  Los  Angeles,  for  pe- 
titioner. Don  O.  Bowlcet,  Dlst  Atty.,  of  Ven- 
tura, for  respondent 

WORKS.  Judge  pro  tem.  Petitioner  Is  pro- 
baUon  officer  of  tlie  county  of  Ventura  and  is 

Also  aetlng^  under  appointment  as  superintend- 
ent of  the  detention  home  for  the  same  coun- 
ty, both  of  the  offices,  or  poBlttons,  having 
their  existence  under  what  Is  known  as  the 
Juvenile  ,Ourt  Act  (Stats.  1915.  p.  1225, 
Deering'8  (Jen.  Laws,  Act  No.  1770a>.  The 
law  flies  petitioner's  salary  as  probation  of- 
ficer at  $100  per  month,  and  as  superintend- 
ent of  the  detention  home  at  $50  per  mlonth. 
Section  18  of  the  Juvenile  CTourt  Act  provides, 
among  other  things; 

"All  probation  officers  ♦  •  *  receiving  a 
iialsry  of  seventy-five  dollars  or  more  per  month 
shall  devote  their  entire  time  and  attention  to 
the  duties  of  their  offices,  and  no  such  probation 
officer.  •  •  •  while  holding  such  office  and 
receiving  salary  therefor,  shall  be  a  candidate 
for  or  seek  the  nomination  for  any  other  puMic 
oflSee  or  employment*' 

Tbe  petitioner  presented  to  the  board  of 
supervisors  of  tbe  county  bis  claim  for  salary 
for  June,  1917,  as  supeilntendait  of  tbe  de- 
tmtion  home,  and  tbe  claim  was  allowed. 
The  county  auditor  approved  the  demand  and 
issued  his  warrant  for  Its  payment,  but  the 
respondent,  who  is  the  county  treasurer,  re- 
fused to  make  payment  of  the  warrant  upon 
its  presentatiMi.    Thereupon  tbe  petitioner 
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Instituted  this  proceeding  to  enforce  the  pay- 
ment 

[1,  2]  The  respondent  contends  that  section 
18  of  the  Juvenile  Court  Act  In  that  part  of 
It  from  which  we  hare  quoted,  disqualifies 
the  petitioner,  while  holding  the  post  of  pro- 
bation officer,  from  b^ng  superintendent  of 
the  detention  home  and,  therefore,  from 
drawing  tbe  salary  annexed  to  that  position. 
Can  tbe  language  forbidding  a  prol>atIoD  of- 
ficer to  "be  a  candidate  for  or  seek  the  nom- 
ination for  any  crther  public  office  or  employ- 
ment" receive  that  constroction?  Statutes  are 
to  be  BO  construed  as  not  to  give  rise  to  an  ab- 
surdity  in  their  attempted  application  and  as 
not  to  destroy  their  efficacy  as  a  whole  or  In 
substantial  part  (Murphy  v.  City  of  San  Luis 
Obispo,  119  Cal.  624,  628,  61  Pac.  108S,  SO  Xx 
R.  A.  444;  Ilannon  v.  Southern  Pacific  R.  R. 
Co.,  12  Cal.  App.  350,  356,  107  Pac.  335;  Mn- 
dary  t.  City  <a  EYesno,  20  C^al.  Aw-  01.  96, 97. 
128  Paa  340);  all  rules  of  construction  having 
their  existmce,  of  course,  for  the  purpose  of 
ascertaining  the  intent  of  tbe  Legislature, 
that  being  tbe  prime  object  of  the  construc- 
tion and  interpretation  of  statates.  Strong 
indices  to  tlie  legislative  Intent  will  always  be 
found  upon  an  Inqnlry  Into  tbe  nature  of  the 
evil  sought  to  be  remedied  ley  a  statute  or  In- 
to the  object  to  be  accomplished  by  It  Ban' 
nerman  v.  Boyle.  160  C^L  197,  200.  116  Pac. 
732;  Patton  v.  Los  Angeles  Pacific  Co..  18 
Ca\.  App.  B22,  625,  123  Pflc.  613;  Odell  v. 
Rlhn,  19  Cal.  App.  713.  719,  127  Pac.  802: 
GIse  V.  Myers,  22  Cal.  App.  127,  133  Pac.  600. 

In  one  of  the  cases  above  dted  (Patton  v. 
Los  Angeles  Padflc  Co.),  a  statute  was  under 
review  which  provided: 

"An  employer  Is  not  bound  to  indemiitfy  his 
employ^  for  losses  fjnlfered  bv  the  latter  in  con- 
sequence of  the  ordinary  riskw  of  the  business 
in  which  he  is  emplo.ved,  nor  in  conaeouence  of 
the  negligence  of  another  person  employed  by 
the  same  employer  in  the  same  general  business, 
unless  the  negligence  causing  the  injury  was 
committed  in  the  performance  of  a  duty  the  em- 
ployer owes  by  law  to  the  employ^.  •  •  •  * 
provided,  nevertheless,  that  the  employer  sball 
be  liable  for  such  injury  when  the  same  resnlta 
from  the  wrongful  act,  neclect  or  default  of 
•  •  •  a  coemployfi  engaged  in  another  depart- 
ment of  labor  from  that  of  the  employ6  injured, 
or  employed  npon  a  machine,  railroad  train, 
switch-Bignal  point,  locomotive  engine,  or  ottier 
appliance  than  tiut  npon  which  the  employ^  is 
injured  is  employed.  •  *  *" 

Tbe  fticts  of  the  case  were  that  tbe  motor- 
man  of  an  electric  intemrban  car  was  in- 
jured by  tbe  negllgenoe  of  the  conductor  of 
another  car.  Tbe  nfotorman  brought  suit 
against  the  railroad  ccHnpany  for  damages. 
His  complaint  was  assailed  by  general  de- 
murrer and  in  passing  on  the  demurrer  tbe 
court  said: 

"The  objection  urged  is  that  dnf^e  cars,  like 
those  upon  which  the  plaintiff  and  the  negligent 
conductor  were  employed,  are  not  to  be  consid- 
ered as  machines  or  railroad  trains,  or  to  tie 
comprehended  within  the  term  'other  appliances' 
as  used  in  the  statute.  To  our  minds,  mfluenced 
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hy  the  consideration  that  the  statute  must  be 
given  a  fair  and  reasonable  meaning  and  be 
liberally  construed  to  effect  the  purposes  of  its 
enactment  (Jadd  t.  Letts,  l&S  Cal.  359  [111 
Pac.  12,  41  I*  R.  A.  (N.  S.)  156]),  this  conten- 
tion of  appellant  is  without  merit.  From  the 
pbraseolog;  of  the  provision  quoted  it  is  evi- 
dent that  the  Legislature  intended  to  make  the 
law  broad  in  its  scope  and  to  preeerre  the  lia- 
bility of  the  emplover  for  the  employe's  benefit 
in  all  cases  generallj;  where  the  mechanical  de- 
vice upon  which  the'  injured  servant  is  employed 
is  separate  and  different  from  that  b^ng  operat- 
ed by  the  negligent  employ^.  By  way  of  closer 
definition  of  the  department  of  labor  classifica- 
tion, the  legislators  undertook  to  and  have  said 
in  effect  that  a  person  is  not  employed  in  the 
same  department  with  another  servant  where  he 
is  at  work  with  or  upon  a  different  machine, 
railroad  train,  etc;  and  in  consonance  with 
a  rule  of  fair  construction  it  would  be  proper 
to  say,  if  the  words  'railroad  train'  were  the 
only  descriptive  ones  contained  in  that  portion 
of  the  statute  quoted,  that  that  term  as  applied 
to  an  interurban  railway  is  sufficient  to  include 
a  single  trolley  car.  Such  cars  combine  in  their 
construction  both  motors  for  propulsicHi  and 
seats  for  the  accommodation  of  passengers. 
Used  in  interurban  traffic  they  perform  the 
same  work  over  long  distances  as  does  tbe 
steam-propelled  train.  While  a  train  usually 
consists  of  a  motor  vehicle  and  cars  attadieu 
thereto,  w^ere  these  adjuncts  are  combined  in 
one  carriage  and  serve  the  same  uses,  there  is 
no  good  reason  why  the  one  should  be  said  to  be 
a  train,  within  the  meaning  of  the  statute,  and 
the  other  not  be  so  classed.  In  construing  stat- 
utes courts  are  not  bound  to  an  interpretation 
vhicb  ahall  give  to  words  or  phrases  a  literal, 
close  dictionary  aefinitlon." 

In  Odell  V.  RUin,  another  of  the  cases  we 
have  cited,  the  litigation  was  instituted  under 
the  following  circumstances:  At  the  time  tbe 
controversy  arose  section  4014  of  the  Politi- 
cal Code  provided: 

"The  officers  of  a  township  are  two  justices 
of  the  peace.  *  •  •  In  townships  containing 
dtiea  in  which  city  justices  or  recorders  are 
elected,  there  shall  be  but  one  justice  of  the 
peace,  and  in  townships  having  a  population  of 
less  than  5,000  there  shall  be  but  one  Justice  of 
the  peace.  •  •  • " 

It  was  ccmtended  that  the  dty  of  Richmond 
was  entitled  to  two  Justices  of  the  peace  un- 
der this  section.  In  disposing  of  the  question 
the  Aiurt  said: 

"'We  are  satisfied  that  the  fifteenth  jndidal 
township  of  Contra  Costa  county  was  not  at 
the  time  of  the  election  in  1910  entitled,  under 
the  provisions  of  section  4014  of  the  Political 
Code,  to  more  than  one  justice  of  the  peace. 
•  •  *  It  is  conceded  that  the  judicial  town- 
ship in  question  consists  entirely  of  the  city  of 
lUchmond,  which,  although  .it  has  a  population 
of  more  than  5,000,  is  provided  by  charter  with 
a  dty  justice  of  the  peace,  who  is  appointed  by 
the  city  council.  His  jurisdiction  and  duties  are 
concurrent  and  co-ordinato  with  those  conferred 
generally  upon  justices  of  the  peace  throughout 
the  state.  It  is  petition's  contention  that  the 
term  'elected'  as  employed  in  section  4014,  Polit- 
ical Code,  should  be  construed  to  mean  elected 
by  the  popular  vote  of  the  people.  In  this  con- 
tention we  cannot  concur.  Statutes  must  be 
i-ead  and  considered  in  conjunction  with  the  leg- 
islative intent,  and  then  be  liberally  construed 
with  the  object  in  view  of  effecting  such  intent. 
In  restricting  the  number  of  justices  of  the 
peace  to  one  in  townships  which  include  cities 
in  whidi  city  justices  or  recorders  are  elected, 
it  was  evidently  the  legislative  intent  not  to 
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burden  the  people  of  the  state  with  the  expense 
of  maintaining  more  judicial  officers  than  "were 

actually  necessary  to  the  needs  of  the  people^ 
The  narrow  construction  of  the  statute  here  con- 
tended for  by  petitioner  obviously  would  result 
in  defeating  the  legislative  purpose  ai^d  intent 
in  that  behalf,  and  is  therefore  to  be  avoided  if 
possible.  The  words  'elected*  and  'appointed' 
ordinarily  are  not  synonymous.  In  its  limited 
sense  the  word  'elected'  Is  usually  employed  to 
denote  the  selection  of  a  public  officer  by  the 
qualified  voters  of  a  community.  On  the  other 
band  the  word  'appointed'  la  generally  under- 
stood to  mean  the  selection  of  a  puUic  officer  by 
one  person  who  is  empowered  by  law  to  mate 
the  appointment.  In  its  broadest  sense,  how- 
ever, the  word  'elected'  means  merely  selected. 
When  used  in  that  sense  the  word  'elected'  is 
synonymous  with  the  word  'appointed*;  and 
where,  as  In  the  case  at  bar,  a  public  officer  has 
been  selected  by  the  votes  of  several  membera 
of  a  city  council,  it  may  be  truly  said  in  the 
broadest  sense  of  the  term  that  he  was  elected. 
*  *  *  Having  in  mind  the  spirit  and  purpose 
of  the  Oode  section  under  discussion,  it  seems  to 
us  that  the  word  'elected,'  as  used  therein,  was 
not  intended  to  apply  solely  to  the  election  of 
a  cit^  justice  by  the  votes  of  the  people  at  large ; 
but  inuudetl  ns  veil  the  selectim  of  a  city 
tfce  of  the  peace  by  the  city  council  or  other 
leglhlat've  u-Mly  in  whom  the  power  of  election 
is  conferred  by  law.  In  other  words,  it  is  our 
opinion  that  the  appointment  of  a  city  justice 
of  the  peace  by  the  votes  of  the  city  council  [of 
the  city]  of  Richmond  was  tantamount  to  toe 
election  of  such  justice  of  the  peace  in  the  sense 
contemplated  by  the  iJegislature,  and  that  there- 
fore the  fifteenth  judicial  township  of  Contra 
Costa  county  was  entitled  to  have  out  one  jus- 
tice of  the  peace  at  the  time  of  tiie  dection  in 
1910." 

[3]  In  the  present  case  we  bare  a  potent 
index  to  the  legislatlTe  intent  In  nsing  the 
words  "be  a  candidate'*  and  "seek  the  nom- 
ination," In  the  very  language  of  secUon  18  of 
the  Juvenile  Court  Act  In  the  same  sen- 
tence In  whlcti  these  words  are  found,  and 
preoedli^  them,  It  is  declared  that  probation 
officers  "diall  devote  their  entire  time  and 
attention  to  the  dntles  of  their  offices."  It  Is 
therefore  manifestly  in  aid  of  this  provision 
that  probatlm  offlenn  shall  not  be  candidates 
nor  seek  nominations  for  other  offices  or  em- 
ployments. But  this  plain  legislative  Intent 
win  be  frustrated  and  the  provision  be  re- 
duced to  an  absurdity  if  the  language  em- 
ployed Is  to  receive  a  literal  construction. 
The  time  to  be  expended  by  a  probation  of- 
ficer in  seeking  or  being  a  candidate  for  an- 
other office  or  employment  Would  ordinarily 
be  Inconsiderable  when  contrasted  with  the 
time  expended  by  him  In  occupying  and  dis- 
charging the  duties  of  the  new  office  or  em- 
ployment, if  his  seeking,  or  his  candidacy, 
were  successful.  Moreover,  a  literal  con- 
struction would  serve  to  disqualify  a  proba- 
Uaa  office  who  sought  another  office  or  em- 
ployment sncc^sfully,  but  would  not  disqual- 
ify <KLe  whlo  prooored  and  occupied  anothw 
post  without  actually  or  tedinlcally  seeking 
It  We  are  convinced  that  the  Legl^ture  did. 
not  Intend  such  an  anomaly  to  arise  through 
the  application  o£  the  provl^on  now  .under 
examination.   When  probatlwi  officers  were 
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commanded  not  to  seek  other  places  they 
were  disqualified  from  occupying  such  places. 

Tbe  «ppUcatlon  Cor  a  i>eremptory  writ  of 
mandate  la  denied. 

We  concur:    GONRET.  P.  X;  JAMES,  J. 


CaL  App.  T78) 
JAMES  T.  P.  B.  STEIFEJR  MINING  CX).  et  al 

(Civ.  1742.) 

(District  Court  of  Appeal,  Tbird  District,  Oali- 
fornia.    Jan.  8,  1918.) 

L  CoBFOBATiONa  €=>320(1)  —  Stookboldeb's 
SOIT— Rkstbaikiko  Appbofbzation  bt  Di- 

UCT0B8. 

f^Badiilent  appropriation  of  tbe  funds  ana 
tbe  spoliation  ana  destruction  of  the  property  of 
a  eotporatioD  tbroogb  tbe  agency  of  its  direc- 
tors justifies  the  interposition  of  eaulty  at  the 
stdt,  against  the  corporatlou  and  directors,  by 
a  Btodcbolder  or  stockholders,  who  sustain  a 
fidaciary  relation  to  the  corporation  whose  in- 
terests tiiey  really  represent  in  the  action. 

2.  CoBPOBATiONa  «=>110  —  Stookholdkb's 
Scn^ANCEtUTioN  or  Stock. 

Issuance  of  corporation  stock  without  con- 
sideration, being  a  violation  of  the  eipress  pro- 
Titdoas  of  Const,  art.  12,  {  11,  and  Civ.  Code, 
I  358,  and  a  breach  of  trust  by  the  directors, 
Diay  be  redressed  In  snit  against  the  corporation 
and  directors  by  stodcboTder  for  cancellation 
of  such  stock;  the  corporation  being  concemed 
ic  the  cancellation  of  certificates  of  stock  that 
bare  been  fraudulently  issued  and  are  void. 

3.  CORFOBATIQNS    ^^110    —  StOCKHOLDEB'S 

Scrr— Cancellation  of  Stock— Pleading. 
Id  action  by  stockholder  against  corporation 
snd  directors  for  cancellation  of  stock,  the  al- 
legation of  the  issuance  of  such  ato<^  without 
consideratioD,  and  in  fraud  and  damage  of  said 
cuDpany,  and  in  vioIatioQ  of  the  laws  of  the 
state,  while  subject  to  criticism,  was  sofficient 
as  against  general  demurrer. 

4.  COBPOBATIONS  €=>312(3)  —  LlABILITT  OT 
DiBECTOBS — FBAUDULENT  ApPBOPBIATION. 

Where  treasury  stock  is  sold,  and  the  pro- 
ceeds frandulently  appropriated  by  one  having 
no  right  thereto  with  the  approval,  sanctiou, 
and  connivance  of  the  directors,  they  are  liable 
to  the  corporation,  in  action  by  a  stockholder, 
lor  tbe  amount. 

6.  cobforatiohs  ^110— cancbtlation  of 
Stoce. 

IsBuance  of  corporate  stock  in  exchange  for 
worthiess  land  is  a  fraud  agninst  the  corpora- 
tion cognizable  in  a  stockholder's  action  for 
canedlalioD  of  such  stock. 
&  COBPOBATIONS  «S9320(7)— DEBTS  —  NoTSa 

GiTKH  WXTUOUT  CoNSIDEBATION. 
In  stockholder's  action  for  cancellation  of 
cwporation  notes  and  mortgage,  allegations  that 
tbey  vere  given  fOr  specified  sums,  and  stating, 
OS  information  and  belief,  that  the  company 
*as  not  at  any  time  indebted  to  the  payee  in 
uijr  aam  whatever,  were  sufficient  to  entitle 
plaintiff  to  be  beard  in  a  court  of  equity. 

7.  COBPOBATIONB  €=>^(5)  —  STOOKHOLDEB'S 

AcnoH — Demand  . 
Demand  upon  directors  to  bring  action  to 
recover  corporation  money  or  property  which 
tiiej  have  fraudulently  appropnated  is  not  re- 
quired precedoit  to  action  by  stockholder,  if  it 
appears  sudi  demand  would  have  been  futile. 

8.  LnuTATion  op  Actions  4ss>100(1)— Plead- 

150— DiSCOTEBT  OP  FBAOD— STOOICHOLDEB'S 

AcnoN. 

Id  stockholder's  action  against  corporation 
■nd  directors  for  fraudulent  appropriation,  etc., 
»hi>re  fmine  of  defendants'  acts  were  quite  re- 


mote, there  should  have  been  an  aH^ation  as 
to  when  their  fraudulent  character  was  discov- 
ered by  plaintiff;  the  applicable  statute  of  limi- 
tations being;  Code  Civ.  Proc.  {  338,  subd.  4, 
requiring  actions  for  fraud  to  be  brought  within 
three  years  from  its  discovery. 
0.  Action  «=»50(9)— Stoceholdeb's  Action— 

lupROPEB  Join  DEB. 
Id  stockholder's  action  against  corporation 
and  directors,  a  complaint  stating  a  cause  of 
action  for  nandulent  mlsappropnatlons,  etc., 
but  also  all^in^  false  representations  m  cer- 
tain defendants  inducing  plaintiff's  purchase  of 
his  stock,  and  illegal  levy  of  assessment  on  bis 
stock,  was  demurrable  as  improperly  joining  a 
cause  of  action  for  personal  wrongs  with  one 
for  injories  to  the  corporation. 
10.  Pleading  ^=»225(1)— Sustaining  Demub- 

Bss— Leave  to  Amend. 
Where  a  demurrable  defect  in  the  amended 
complaint  could  easily  be  remedied,  it  was  error 
to  sustain  demurrer  without-  leave  further  to 
amend. 

Appeal  from  Superior  Court,  Butte  Coun- 
ty; Henry  C.  Gesford,  Judge. 

Action  by  Henry  T.  James,  In  behalf  of 
himself  and  all  other  stockholders  desiring 
to  JolD,  against  the  P.  B.  Stelfer  Mining 
Company  and  others.  From  judgment  for 
defendants,  plaintiff  appeals.  Reversed, 
with  directions. 

l!>ank  D.  McClure,  of  Minneapolis,  Minn., 
and  Franklin  P.  Bull,  of  San  Francisco,  for 
appellant  Frank  Freeman,  of  Willows,  W. 
M.  Brown,  of  Los  Angeles,  and  tieorge  E. 
Gardner,  of  Orovllle,  for  respondents. 

BURNETT,  J.  This  appeal,  coming  up  on 
the  Judgment  roll.  Is  from  a  Judgment  duly 
rendered  after  a  demurrer,  both  general  and 
special,  to  the  amended  complaint,  had  been 
sustained  without  leave  further  to  amend. 
The  order  does  not  specify  the  ground  upon 
which  the  demurrer  was  sustained,  but  mere- 
ly sustains  the  demurrer  generally. 

The  grounds  of  demurrer  are:  (1)  That 
the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action ;  (2)  that  sev- 
eral causes  of  action  have  been  improperly 
united,  namely,  a  cause  of  action  in  favor  of 
and  00  behalf  of  tbe  corporation  against 
said  defendants  other  than  the  corporation 
and  a  cause  of  action  in  favor  of  plaintUf 
stockholders  in  their  personal  capacity,  for 
Injuries  to  their  personal  rights  by  said  de- 
fendant; (S)  that  the  complaint  is  respective- 
ly ambiguous,  ancertaln,  and  unintelligible. 
It  may  be  here  Interjected  that  defendants  al- 
so filed  an  answer  denying  all  material  al- 
legations as  to  fraudulent  conduct  and  con- 
troverting any  imputatUm  of  evil  motives  on 
the  part  of  defendauta  With  the  grounds 
of  dt^nrrer  In  mind  we  may  turn  to  tbe 
complaint 

Tbe  first  part  of  Uie  complaint  alleges  gen- 
erally the  Incorjmratlon  of  the  defendant  cor- 
poration, the  names  of  Its  directors  and  offi- 
cers, the  amount  and  par  value  of  its  capi- 
tal stock.  In  paragraidi  7  It  Is  allied  that 
there  has  been  Issued  to  P.  B.,  M.  V.,  S.  M., 


0S9For  aUwr  casM  see  ssdm  topic  sad  KBT-NUUBBR  Ui  all  Kay-Numbered  Dlseet*  and  lodaxei 


Digitized  by 


118 


m  PACIFIC  REPORTER 


<Cfll. 


H.  M.,  Mrs.  Barliara  A.,  and  Mary  O.  Stelfer 
each  56,729^  staarea  ot  Uie  stock  of  said  cor- 
poration "without  condderation,  and  in  f rand 
and  damage  of  said  company,  and  In  tIo- 
latlon  of  the  laws  of  the  state  ot  California." 
Plaintiff  then  purports  to  set  forth  the  ele- 
ments excusing  a  demand  upim  the  directors 
as  being  useless  and  futile  to  bring  an  action 
ro  vindicate  hla  rights  and  redress  his 
wrongs. 

In  paragraphs  9  and  10  plaintiff  alleges 
the  purchase  him  in  August  and  Decem- 
ber, 1911,  of  825  shares  of  supposed  treasury 
stock  for  which  he  paid  $3,750 ;  that  no  part 
of  said  sum  was  received  the  treasury  of 
said  company,  "and  said  money  was  wrong- 
fully converted  from  the  funds  of  said  com- 
pany by  said  M.  V.  Steifer  and  Mary  C.  Stei- 
fer  and  other  persons  unknown  to  plalntiEF, 
for  th^r  own  personal  possession  and  uses, 
with  the  approval,  sanction,  and  connivance 
of  the  directors  of  said  company,  all  to  the 
detriment,  damage,  and  fraud  of  said  com- 
pany, and  the  stockholders  tliereof." 

Paragraph  11  purports  apparently  to  set 
forth  facts  constituting  a  fraud  upon  plain- 
tiff (and  others  named)  personally.  It  avers 
that  in  January,  1902.  defendants,  other  than 
defendant  corporation,  and  others  unknown 
lo  plaintiff,  unlawfully  and  fraudulently  con- 
spired and  combined  to  defraud  plaintiff  and 
all  others  who'  should  purchase  stock  by  or- 
ganizing a  corporation  to  be  known  as  the 
P.  B.  Steifer  Mining  Company,  and  placing 
certain  shares  on  the  market  for  sale  and 
selling  the  same  by  false  representations. 
The  alleged  false  representations  are  then 
particularly  set  forth  and  alleged  to  be  false. 
Paragraphs  11a  and  lib  allege  that  plaintiff 
and  the  other  stockholders  believed  the  fore- 
going fraudulent  representations;  otherwise 
they  would  not  have  purchased  stock.  Plain- 
tiff, however,  does  not  aver  that  the  stock 
was  not  of  the  value  which  he  gave  for  it  at 
the  time  be  purchased,  nor  that  he  was  oth- 
erwise damaged  by  the  reliance  on  said  rep- 
resentations. 

The  complaint  then  proceeds  to  set  forth 
the  Issuance  of  347,500  shares  of  capital 
stock  to  P.  B.  Steifer  in  return  for  certain 
mining  land  conveyed  by  P.  B.  Steifer  to  the 
corporation,  that  said  land  was  worthless, 
and  known  to  be  so  by  the  defendant  direc- 
tors, all  of  which  is  a  fraud  upon  the  com- 
pany and  a  breach  of  trust.  In  the  same 
paragraph  is  alleged  the  fraudulrat  expendi- 
ture of  the  corporate  money  In  useless 
buildings,  flumes,  and  machinery  and  in  the 
payment  of  acesslve  and  Illegitimate  sala- 
ries and  cmnmlsslona;  that  certain  shares  of 
Btock.  were  sold  for  minis  ranging  from  $6  to 
fS  per  share ;  but  tihat  of  said  sums  the  cor- 
poratton  received  at  times  but  91  a  share,  and 
at  othm  nothing,  the  dlfferoice  being  pock- 
eted  by  defendants  and  their  confederates. 
It  is  then  stated  that  SOO  shares  of  stock 
were  sold  to  Alice  I.  Hunt  and  Louise  L 


Hunt  upon  a  guaranty  that  a  dividend  of  $V 
500  would  be  paid  thereon,  or  in  default 
thereof  the  company  would  loan  sal^  Hunts 
the  difference  between  the  dividend  and  $1,- 
600;  that  no  dividend  was  paid,  and  the  of- 
ficers, fraudulently  and  without  authority 
loaned  said  Hunts  $932.50.  It  nowhere  ap- 
pears, however,  that  said  sum  luis  not  been 
r^}ald  nor  that  the  Hunts  were  not  nepooa- 
ible  persons.  Continuing,  the  paragraiA 
avers  the  fraudulent  issuance  to  Mary  G. 
St^er,  witiiout  consideration,  of  thousands 
of  shares  of  stock,  the  subsequent  sale  by  the 
corporation  of  said  stock  and  payment  of  ex- 
orbitant commissions  by  the  corporation,  the 
proceeds  going  to  Mary  C.  Steifer,  the  subse- 
quent borrowing  by  the  corporation  of  said 
sum  fr<Hii  Mary  C.  Steifer,  and  the  giving  to 
ber  of  the  company's  notes  and'  mortgage 
therefor. 

Further  alleging  details  of  the  transaction 
last  above  referred  to,  in  paragraph  13  it  is 
stated  that  the  company  gave  to  Mary  C. 
Steifer  its  promissory  notes  (setting  forth 
amounts  and  terms)  and  a  mortgage  to  secure 
payment  thereof  on  all  the  real  and  personal 
property  of  the  corporation,  and  it  Is  stated, 
on  information  and  belief,  that  the  company 
was  not  at  any  time  indebted  to  said  Mary 
C.  Steifer  In  any  sum  whatever. 

The*rest  of  the  complaint  complains  of  the 
assessment  levied  on  the  stockholders  of  the 
corporation.  It  is  averred  that  said  assess- 
ment is,  by  the  resolution  creating  it,  for  the 
purpose  of  paying  in  part  an  indebtedness  of 
some  $89,000  alleged  to  be  due  Mary  C.  Stei- 
fer, whereas  the  total  corporation  debts 
amounted  only  to  $7,000,  and  therefore  said 
assessment  is  unnecessary ;  that  plaintiff  and 
others  have  not  paid  the  same,  and  their 
stock  is  advertised  for  sale;  that  the  said 
Steifers  have  never  paid  the  assessment  up- 
on their  stock,  but  have  fraudulently  marked 
their  assessments  as  paid  upon  the  books  of 
the  corporation. 

In  paragraph  16  It  Is  allied,  on  Informa- 
tion and  belief,  that  the  dlrectora  on  Janu- 
ary 4,  1915,  did  not  levy  an  assessment  upon 
all  the  stock  of  the  corporation,  to  wit,  616,- 
429  shares,  but  upon  511,949  shares  only. 

The  prayer  in  substance  purports  to  ask; 
(1  and  2)  That  the  issuance  of  the  capital 
stock  to  the  defendants  and  othera  named, 
other  than  the  corporation,  be  declared  il- 
legal and  void,  and  a  fraud  on  the  corpora- 
tion and  the  sbar^oldera  thereof ;  (3)  "that 
the  sale  of  said  capital  stock  to  plaintiff  and 
all  other  stockholders,  other  than  defendants, 
was  made  In  furtherance  of  said  conspiracy 
to  defraud  them  and  made  upon  folse  and 
fraudulent  representations;"  (4)  that  the 
mortgage  and  notes  given  by  the  corporatloQ 
to  Mary  G.  Steifer  be  declared  to  have  been 
glvm  without  con^deration  and  be  dedared 
null  and  void  and  cancded ;  (5)  that  the  aa- 
sessm«it  be  declared  unlawfully  levied,  and 
that  it  be  set  aside  and  its  collection  be  re- 
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Btralned;  (6)  that  tbe  sale  of  the  stock  be 
restrained ;  <7)  that  plalntUFs  be  given  costs 
and  general  relief. 

That  the  amended  complaint  states  a  cause 
of  action  in  behalf  of  the  corporation  against 
the  directors  and  those  co-operating  with 
tbem  caimot  be  doubted.  The  case  Is  bronght 
dearly  within  t])e  mle  announced  and  Illus- 
trated by  many  authorities  to  which  atten- 
tlffli  is  directed  in  the  brief  of  aK>eI]ant  It 
Is  sufficient  to  refer  to  Woodruff  v.  Howes, 
8S  CaL  184,  26  Pac.  Ill;  Wickersham  v. 
Crittenden,  93  Cal.  17,  28  Pac.  788;  Califor- 
nia Calaveras  Mln.  Co.  v.  Walls,  170  CaL 
285,  149  Pac  595;  Whltten  t.  Dabney,  171 
CaL  021,  154  Pac.  312 ;  Harvey  t.  Meigs,  17 
CaL  A  pp.  353,  119  Pac.  941. 

[1]  The  fraudulent  appropriation  of  tbe 
funds  and  the  spoliation  and  destruction  of 
the  property  of  the  corporation  through  the 
agency  of  the  directors  present  an  obvious 
instance  for  the  interposition  of  equity  at 
the  suit  of  a  stockholder  or  stockholders  who 
sostain  a  fiduciary  relation  to  the  corpora- 
tion whose  Interests  they  really  represent  in 
the  action.  The  general  prindide  Is  stated 
In  High  on  Injunctions,  voL  2,  |  1203,  as 
follows: 

'The  protection  of  the  rights  of  shareholders 
in  incorporated  companies  against  the  improp- 
er at  iliesal  action  of  other  shareholders,  or 
of  tbe  officers  of  the  company,  is  a  favorite 
Itranch  of  the  jurisdiction  of  equity  by  injanc- 
tion.  And  it  may  be  asserted  as  a  general  rule 
that  courts  of  equity  may  enjoin,  hi  behalf  of 
the  stockholders  of  an  incorporated  company, 
any  improper  alienation  or  disposition  of  the 
corporale  property  for  other  than  corporate 
purp<«e8,  and  will  restrain  the  commission  of 
acta  which  are  contrary  to  law  and  tend  to  the 
destruction  of  the  franchise,  as  well  as  the  im- 
proper management  of  the  business  of  tlie  com- 
pany, or  a  wrongful  diversion  of  its  fimds  or 
from  depriving  plaintiff  of  his  rights  aa  a  cor- 
porator." 

And  it  is  equally  dear  from  the  authori- 
ties that  a  court  of  equity,  as  far  as  it  can  be 
done,  win  compel  the  restitution  and  restora- 
tion of  the  funds  or  property  of  the  corpora- 
tliw  that  have  been  misappropriated  or  de- 
stroyed by  tbe  directors  and  those  acting  in 
concert  with  them.  To  make  It  manifest 
that  such  Is  the  case  before  ns  we  may  re- 
call more  ^^eclflcally  a  few  of  the  facts  set 
forth  In  the  amended  complaint. 

[2,  3]  The  allegation  In  the  seventh  para- 
graph as  to  the  issuance  of  over  300,000 
shares  of  the  capital  stock  without  consider- 
ation affords  an  Instance  of  the  violation  of 
article  12,  |  11,  of  the  Constitution  of  the 
state  and  section  359  of  the  Civil  Code,  and 
the  directors  thereby  committed  a  breach 
of  trust  to  be  redressed  in  an  action  of  this 
diaracter.  Naturally  the  corporation  is  con- 
«emed  in  the  cancellation  of  certificates  of 
stock  that  have  been  fraudulently  Issued  and 
are  void.  Cortelyou  v.  Imperial  Land  Co., 
166  CaL  376,  104  Pac.  696.  The  form  of  said 
allegation  is  subject  to  criticism,  but  the 
aTerment  should  be  deemed  sufficient  as 
igainst  a  general  d«uurrer. 


[4]  In  the  ninth  paragraph  there  If  an  Im- 
perfect attempt  to  allege  that  treasury  stock 
was  sold  to  plaintiff  and  the  proceeds  fraudu- 
lently appropriated  by  M.  V.  Steifer  with  the 
approval,  sanction,  and  connivance  of  the  di- 
rectors of  the  company.  If  true,  the  direc- 
tors would,  of  course,  be  liable  to  the  corpo- 
ration for  the  amount  of  the  sale,  and  It 
could  be  recovered  in  this  action. 

[6]  In  the  tn-elfth  paragraph  it  appears 
that  the  defendants,  other  than  the  corpora- 
tion, Issued  to  said  P.  B.  Steifer  347.500 
shares  of  the  capital  stock  for  the  right, 
title,  and  interest  of  said  Steifer  in  and  to 
certain  alleged  mining  land  when  said  de- 
fendants knew  that  said  right,  title,  and  In- 
terest of  said  P.  B.  Steifer  "was  worthless 
and  without  value,  and  that  the  transfer  of 
said  capital  stock  to  said  P.  B.  Steifer  was 
without  consideration,"  etc.  Therein,  as  we 
view  it,  Is  presented,  though  somewhat  in- 
artificlally,  another  Instance  of  fraud  agatust 
the  corporation  and  cognizable  in  this  pro- 
ceeding. In  the  same  paragraph  is  set  forth, 
as  we  have  seen,  the  useless  expenditure  of 
a  large  amount  of  the  funds  of  the  corpora- 
tion In  the  section  of  buildings  that  were 
not  designed  or  needed  for  the  le^tlmate 
purposes  of  the  corporation,  and  also  that 
large  blocks  of  treasury  stock  were  sold  and 
the  money  derived  therefrom  converted  to 
their  own  use  by  said  defendants;  that  they 
also  paid  to  themselves  large  suras  of  money 
for  traveling  expenses,  hotel  bills,  and  sala- 
ries out  of  all  proportion  to  the  expenses 
Incurred  and  the  services  rendered:  that 
certain  ^ares  of  stock  belonging  to  the  cor- 
poration were  sold,  and  only  a  portion  of  the 
proceeds  accounted  for;  that  thousands  of 
^ares  were  issued  to  Mary  0.  Steifer  vrith- 
out  consideration;  that  portions  of  said 
stock  were  sold  by  the  secretary  of  the  <»r- 
poration,  and  he  was  paid  therefor  oat  of 
the  funds  of  the  company  a  lai^  sum  for 
commissions;  and  that  a  note  and  mortgage 
were  given  to  said  Mary  0.  Steifer  to  cover 
money  borrowed  from  her,  but  which  she 
had  received  as  the  proceeds  of  tbe  sale  of 
said  stock  fraudulently  issued  to  her  as  above 
stated. 

[8]  In  the  thirteenth  paragraph  there  la 
the  additional  allegation  that  two  notes  and 
a  mortgage  were  given  to  said  Mary  C.  Steif- 
er for  the  sum  of  $49,837.07  and  *40,000,  re- 
spectively, whereas  the  corporation  was  not 
indebted  to  her  In  any  sum  whatever.  The 
foregoing  are  deemed  sufficient  specifications 
of  fraudulent  transactions  affecting  the  in- 
terests of  the  corporation  to  establish  the 
right  of  plalnticr  to  be  beard  In  a  court  of 
equity  In  this  kind  of  proceeding.  As  indi- 
cated, some  of  the  allegations  are  subject  to 
verbal  criticism,  but  we  think  respondents 
seek  to  apply  too  strictly  tbe  technical  rule 
of  pleading.  One  or  two  specifications  may 
be  noticed  briefly. 

[7]  The  failure  of  plaintiff  to  make  de- 
mand upon  tbe  directors  to  bring  the  nctlOD 
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is  sufBdently  ercnsed.  Of  course,  It  Is  Im- 
probable that  tbey  would  be  guilty  of  such 
otultlflcation  as  to  sue  themselves  to  recover 
for  the  corporation  money  or  property  which 
they  had  wickedly  and  fraudulently  appropri- 
ated aud  sequestered.  The  facts  alleged  show 
that  such  demand  would  hare  been  Ignored 
or  scornfully  refused.  It  Is  well  settled  that, 
where  it  appears  that  a  demand,  If  made, 
would  have  been  futile.  It  is  not  required. 
We  may  add  that  the  answer  furnishes  addi- 
tional confirmation  that  no  such  suit  would 
have  been  brought  by  the  directors.  There- 
in they  disavow  any  corrupt  motive,  deny 
any  improper  disposition  of  the  property  of 
the  corporation,  and  affirm  the  utmost  good 
faith  in  all  their  transactions  relating  to 
the  affairs  of  the  company. 

"While  it  is  a  general  rule  that  a  member  or 
stnokholder  of  a  corporation  cannot  have  redress 
from  any  wrong  or  injury  to  the  corporation 
until  he  has  made  an  earnest  effort  to  Becure 
proper  action  by  tbe  managing  body  of  the  cor- 
poration, yet  when  it  appears  that  it  would  be 
futile  and  useless  to  make  a  demand  upon  the 
corporation  or  upon  its  truBtecs  or  officers  to 
commence  a  suit  to  obtain  relief,  or  that  the 
trustees  are  parties  to  tbe  suit  complained  vt 
and  claim  the  right  to  do  what  they  did,  no 
such  demand  may  l>e  made."  Ashton  Dasha- 
way  Aas'n  et  aL,  84  Cal.  61.  22  Pac  600,  23 
Pac.  1091,  7  L.  R.  A.  809;  Woodruff  v.  Howes, 
supra;  Von  Arnim  v.  American  Tube  Works, 
188  Mass.  S15,  74  N.  B.  680:  Simon  v.  Weav- 
er, 143  Wis.  330. 127  N.  W.  950. 

[S]  Nor  can  It  be  maintained  that  the  ac- 
tion is  barred  by  the  statute  of  limitations 
or  by  the  laches  of  plaintiff.  The  suit  was 
brought  certainly  within  a  reasonable  time 
after  the  commission  of  some  of  the  repre- 
heusible  acts.  This  is  especially  true  of  the 
execution  of  tbe  notes  and  mortgages  to  said 
Mary  G.  Steifer.  Some  of  the  other  instanc- 
es were  quite  remote,  and  there  should  have 
be^  an  allegation  as  to  when  discovery  of 
their  fraudulent  character  was  made  by 
plaintiff.  The  pleading  is  silent  as  to  that 
point.  In  the  Whitten  Case,  supra,  It  Is  de- 
clared, that  a  stockholder  who  institutes  such 
an  action  as  this  does  so  "In  a  purely  repre^ 
sentative  character  and  as  a  trustee  to  re- 
dress corporate  Injuries,"  and  that  the  pro- 
vision of  the  statute  of  limitations  applicable 
to  sucb  action  Is  sul)divislon  4  of  section 
338  of  the  Code  of  Civil  Procedure,  providing 
that  actions  for  relief  on  the  ground  of  fraud 
or  mistake  must  be  commenced  within  three 
years,  but  the  cause  of  action  Is  not  to  be 
deemed  to  have  accrued  until  tbe  discovery 
by  the  aggrieved  party  of  the  tacts  constltnt- 
Ing  the  fraud  or  mistake. 

While  the  complaint  as  to  some  of  the 
specifications  is  therefore  defective  in  this 
particular,  yet  upon  the  whole  there  is  a  suf- 
ficient designation  of  fraudulent  acts  within 
a  short  period  anterior  to  the  filing  of  the 
complaint  to  avert  this  general  attack  upon 
the  pleading. 

[I]  As  to  the  misjoinder  of  causes  of  ac- 
tion it  is  undoubtedly  true  that  certain  acts 
of  a  personal  nature  resulting  in  Injury  to 
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plaintiff  Individually,  and  not  produi^ng  any 
wrong  to  the  corporation,  have  been  set  forth 
In  the  complaint  In  connection  with  those  of 
the  nature  to  whlt^  we  have  referred.  Such, 
for  instance,  la  the  purchase  by  plalntlCT  of 
his  stock  by  reason  of  the  false  representa- 
tions of  said  defendants.  It  does  not  appear 
that  the  corporation  was  <)amaged  by  such 
purchase.'  Nor  can  It  be  held  that  the  cor- 
poration would  be  benefited  by  the  annulment 
of  said  purchase.  The  disposition  of  the 
funds  arising  from  the  purchase  Is'  manifest- 
ly of  concern  to  the  corporation  upon  the  the- 
ory that  It  was  treasury  stock,  but  If  plaUi- 
tiff  by  reason  of  false  representations  paid 
for  the  stock  more  than  it  was  worth,  that  is 
a  matter  of  his  personal  interest,  and  his 
wrong  should  be  redressed  in  a  personal  ac- 
tion against  those  who  made  such  represen- 
tations. The  matter  of  the  assessment  upon 
plaintiff's  stock  involves  also,  as  we  view  it, 
a  cause  of  action  personal  in  Its  nature.  The 
corporation  would  hardly  be  in  a  position  to 
complain  because  the  stockholders  paid  Into 
Its  treasury  more  money  than  was  needed. 
The  Individual  etocliholder  is  wronged  when 
be  is  called  upon  to  pay  an  assessment  Ille- 
gally levied  upon  his  stock,  and  he  may,  un- 
der certain  circumstances,  restrain  ilie  sale 
to  enforce  such  assessment,  but  such  contin- 
gency does  not  constitute  the  basis  for  an  ab- 
tion  by  or  on  behalf  of  the  corporatiwi.  Tbe 
observation  herein  does  not  refer  to  the  alle- 
gation in  the  complaint  as  to  the  failure  of 
the  directors  to  assess  a  certain  number  of 
shares  of  the  capital  stock  and  their  conduct 
in  wrongfully  crediting  payment  upon  certain 
other  shares.  These  latter,  of  course,  are  of 
corpwate  concern,  and  are  properly  Included 
In  an  action  like  this. 

As  to  this  feature  of  tiie  case  we  find  some 
profltable  suggestions  In  the  opinion  of  Tur- 
ner T.  Markbam,  155  GaL  S62,  102  Pac.  272. 
wherein  it  was  held  that: 

"An  action  brought  by  a  stockholder  for  the 
benefit  of  a  corporation  is  in  its  nature  and  es- 
sence to  recover  redress  for  some  legal  wrong 
which  the  corporation  itself  has  suffered  ana 
to  prevent  a  failure  of  justice,"  but  "if  the 
corporation  itself  has  suffered  no  wrong  cog- 
nizable at  law  or  in  equity,  it  matters  not  how 
Juet  and  how  grievous  may  be  the  complaint 
ol  the  stockholder,  nor  how  complete  may  be  the 
proof  of  bis  individual  loss,  damage,  or  injury, 
but  he  will  be  compelled  to  resort  to  hb  indi- 
vidual action  to  obtain  a  personal  recovery." 

Therein  Is  an  lltostratlon  somewhat  In 
point  here  to  this  effect: 

"If  A.  upon  tbe  street  sells  to  B.  his  own 
stock  under  the  representation  to  B.  that  it  is 
treasury  stock,  the  corporation  is  not  injured, 
nor  is  A.  estopped  in  an  action  by  the  cmtio- 
ration  from  asserting  that  the  Stock  was  his 
own.  B.,  to  whom  the  representations  were 
made,  may  have  suffered  by  them,  may  have 
bis  cause  of  action  for  redress,  and  may  Insist 
upon  an  estoppel  a^nst  A.,  but  that  estoppel 
only  runs  f<n-  his  benefit  and  to  prevent'  A.  from 
taking  advantage  of  the  wrong  which  he  has 
perpetrated  not  upon  the  corporatioi,  bat  up- 
on B." 
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[16]  Wlthont  going  fnrttier,  we  tMnk  It 
can  be  said  that  a  caose  of  action  for  person- 
al wrongs  has  been  Improperly  Joined  with 
one  for  injuries  to  the  corporation,  and  that 
the  demurrer  upon  that  ground  was  well 
taken.  Bnt  It  is  manifest  that  this  defect 
can  be  easily  remedied,  and  we  are  satisfied 
that  plaintiff  ahonld  have  been  allowed  to 
amend  the  complaint. 

In  Schaake  t.  Eagle,  etc,  Can  Co.,  136  Gal. 
472,  «3  Pac.  1025,  67  Pac  769,  it  was  held 
that: 

"If  a  complaint  states  a  cause  of  action,  It 
is  an  abuse  of  discretioD,  apparent  upon  the 
face  ot  the  record,  to  sastain  demuTrers  thereto 
on  any  grousd  without  granting  leave  to  amend. 
Tfae  fact  that  the  complaint  had  been  once 
before  amended  does  not  justi^  a  refusal  of 
leive  to  amend  in  such  case.  Where  the  order 
refnsiiig  leave  to  amend  a  complaint  stating  a 
cause  ^  action  was  inserted  in  the  order  sus- 
taining demurrers  tbereto.  It  cannot  be  presum- 
ed that  the  plainHff  asked  leave  to  amend  in  ad- 
vance of  the  ruling.  The  order  is  deemed  ex- 
cepted to  by  force  of  the  statute,  and  the  plain- 
tiff is  not  required  to  move  to  vacate  or  modify 
it  in  order  to  have  the  abuse  of  discretion  re- 
viewed upon  appeal." 

We  think  the  Judgment  should  be  reversed, 
with  direction  to  allow  the  plaintiff  to  amend 
his  complaint  If  he  so  elects. 

It  is  so  ordwed. 

We  concur:  CHIPMAN.  P.  J.;  HABT,  J, 
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TBUAX  et  aL  V.  BISBETB  LOCAL  NO.  380, 
COOKS*  AND  WAITERS'  UNION 
etaL   (No.  1544.) 

(Supreme  Court  of  Arizona.    March  5,  1918.) 

1.  Pi^Dino  9=»8(3)— Conoi.iT8iON8. 

In  complaint  alleging  that  defendants  "un- 
lawfully and  maliciously  conspired  and  com- 
bined" to  boycott  plaintiffs  in  their  restaurant, 
the  QDoted  words  are  mere  adjectives,  describ- 
ing the  pleader's  conception  of  the  combination 
formed  by  defendants  to  prosecnte  the  strike  to 
a  successful  conclusion. 

2.  GonSPIBACT    €=»S  —  ZnTEBRBENOS  WITH 

Eifpu>TXB— Stbike. 
The  formation  of  a  comblnatioQ  for  the  pur- 
pose of  declaring  a  strike,  and  by  concerted  ac- 
ti(»i  of  the  persons  combining  prosecuting  such 
strike  to  a  successful  conclusion,  amounts  to 
an  unlawful  and  malicious  conspiracy  aiu!  com- 
Unation  only  where  the  object  is  the  accomplish- 
ment of  a  crime  or  some  unlawful  purpose,  or 
a  lawful  purpose  by  criminal  or  unlawful 
means. 

3.  Trade  Unions  ^t=>8— Peaoetol  Stbikks. 

The  right  of  workingmen  to  organize  a 
union  of  their  craft  for  the  purpose  of  improv- 
ing working  conditiiHis  of  the  members  and  to 
maintain  such  improved  conditions  by  peaceful 
means  cannot  be  questioned. 

4.  Trads  Unions  ^=»S-^tbikes. 

Where  men  in  plaintiffs'  employ  who  are 
members  of  defendant  union  quit  their  employ- 
ment because  plaintiffs  refused  to  pay  them  sat- 
isfactory  wages  and  allow  satisiactory  hours 
within  which  to  work,  a  strike  through  defend- 
ant to  induce  plaintiffs  to  grant  the  demands 
of  the  employes  was  lawful. 


5.  Injunction    «=>101(1)  —  Intebfeebnci: 

WITH  EmPLOTEB— PUBUOATION  OF  EXIST- 
BNCB  OF  StBIKE. 

The  mere  publication  of  the  existence  of  a 
strike  by  trade  union  and  of  its  causes  in  a 
thorough  manner  is  no  ground  for  equitable  in- 
terference on  suit  of  employer. 

6.  Mastbb  and  Sebvaht  «=»83S  —  Causing 
Empu>t£8  to  Quit  Sebvicb. 

Where  no  contract  existed  requiring  mem- 
bers of  defendant  union  in  plaintiffs'  service  to 
continue  work^  defendant  union  violated  no 
right  of  plaintiffs*  by  causing  such  members  to 
quit  their  employment. 

7.  Tbade  Unions  «=»8— Botcott. 

The  members  of  defendant  union  violated  no 
right  of  employers  by  refusing  to  deal  with 
them,  there  being  no  vested  right  in  patronage 
of  union  members. 

8.  Mabteb  and  Sebvant  ®=»338— Intkbfeb- 
knce  with  employbea 

Plaintiffs,  employersj  had  the  legal  right  to 
conduct  their  business  in  their  own  way.  and 
any  attempt  to  interfere  therewith  violated  a 
legal  right. 

9.  Mastrr  and  Sebvant  <^=>338  —  Intebfeb- 
bncx  with  euplotebs. 

An  appeal,  by  one  deeming  himself  injur- 
ed by  the  system  adopted  by  employers  in  con- 
ducting their  business,  to  his  friends  and  to 
members  of  and  sympathizers  with  a  union  to 
which  be  belongs,  requesting  such  persons  to 
cease  dealing  with  the  employers,  cannot  fairly 
be  termed  an  interference  with  the  methods 
adopted  by  the  employers  for  conducting  their 
busmess. 

10.  Injunction  «»10t (2)— Peaceful  Pick- 
etino. 

Under  Civ.  Code  1913,  par.  1464,  prohibit- 
ing courts  from  granting  restraining  orders  to 
prohibit  any  person  or  persons  "from  attend- 
ing at  or  near  a  house  or  place  where  any  per- 
son resides  or  works,  or  carries  on  business,  or 
hap[}ciis  to  be  for  the  purpose  of  peacefully 
obtaining  or  communicating  information,  or  of 
peacefully  persuading  any  person  to  work  or  to 
abstain  from  working,  or  from  ceasing  to  pat- 
ronize or  employ  any  party  to  such  dispute,  or 
from  recommending,  advising,  or  persuading  oth- 
ers by  peaceful  means  so  to  do"  peaceful  pick- 
eting, cannot  be  restrained. 

11.  Injunction  0=>130— Peacefui,  Picket- 
ing— Question  of  Fact. 

Under  Civ.  Code  1913,  par.  1464,  whether 
picketing  is  peacefully  carried  on  Is  a  question 
of  fact 

12.  Appeal  and  Ebbob  «s>1010Cl)— ^i^^^i^QS 
i^upported  bt  subbrantial  evidence  — 
Review. 

When  the  trial  court  has  determined  that 
picketing  is  peaceful,  and  there  is  substantial 
evidence  in  the  record  in  suppwt  of  such  de- 
termination, the  appellate  court  will  not  inter- 
fere. 

13.  Injunction  «=»12S— pBAf^riH.  Fioext- 

iNQ — Evidence. 
Evidence  held  to  justify  court's  finding  that 
defendauts  were  engaged  in  "peaceful"  picketing 
about  plaintiffs'  place  of  business.' 

14.  Injunction  9=»i01(l)  —  Intbbtxbehob 
WITH  Emplotebs— Feeedom  or  Speech. 

Under  Const,  art  2,  {  6,  providing  that  "ev- 
ery person  may  freely  speak,  write,  and  publish 
on  all  subjects,  being  responsible  for  the  abuse 
of  that  right"  a  court  of  equity  cannot  restrain 
members  of  a  labor  union  from  speaking,  writ- 
ing, and  publishing  on  the  subject  of  dispute  be- 
tween the  union  and  employers  of  its  members, 
although  the  members  are  unable  financially  to 
respund  in  damages  for  abuse  of  the  right 

Appeal  from  Superior  Court,  CocUse 
County  ;  Alfred  A.  Lockwood,  Judge. 
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Action  by  William  Trnax  and  another,  co- 
partners doing  business  under  the  firm  name 
and  style  of  William  Tmax,  against  the 
Blsbee  Local,  No.  380,  Cooks'  and  Walters' 
Union,  and  otbers.  Judgment  dismissing  tbe 
action,  and  plalntlCts  appeal.  Affirmed. 

Alexander  Marry  and  Clifton  Mathews, 
both  of  Blsbee,  for  appellants.  WllUam  B. 
deary*  of  Blsbee,  for  i^iipelleea. 

OUNNINOHAM,  J.  This  action  arises  out 
of  a  dispute  between  the  plaintiffs  and  de- 
fendant Blsbee  Local,  No.  380.  Cooks'  and 
Walters'  L'nlon,  wltb  regard  to  wages  and 
hoars  of  employment  of  cooks  and  waiters  in 
plalntUfs*  restaurant  business.  The  plaintiffs 
had  In  their  employ  10  members  of  tbe  said 
defendant  union  at  the  union  wage  scale 
and  hours.  On  or  about  April  9,  1916,  plaln- 
tlifs  notified  all  of  their  employ^  that  the 
rate  of  wages  and  hours  of  employment 
would  be  changed  and  ^ectlve  on  April  10, 
1916.  The  difference  between  the  wages  paid 
up  to  Uie  10th  day  of  April.  1916,  and  the 
wages  tbe  plaintiffs  proposed  to  pay  there- 
after and  the  hours  required,  nowhere  ap- 
pears In  the  record. 

The  defendant  union  contended  for  a  con- 
tinuation of  the  same  hours  and  wages  per 
day.  No  agreement  wltb  respect  to  said  pro- 
posed changes  In  wages  and  hours  of  work 
harlng  been  reached  by  the  defendant  union 
and  the  plaintiffs,  on  April  10,  1016,  all  of 
the  defendant  union  members  quit  plaintiffs' 
employment  Thereupon  d^endant  onion  de* 
clared  a  strike  listed,  and  proceeded  to  ad- 
vertise such  strike.  Tn  advertising  the  said 
strike  the  defiant  union  put  out  "pickets," 
and  caused  tbe  said  idckets  to  carry  banners 
near  tbe  fnmt  entrance  of  plaintiffs'  bushiess 
place,  tbe  Engli^  Kitchen.  Tbe  aiid  ban- 
ners had  printed  thereon  in  large  letters, 
"so  that  the  wording  thereon  could  be  seen 
from  across  the  street,  and  from  a  consid- 
erable distance  up  and  down  the  street,"  the 
following:  "Th.e  English  Kitchen  Unfair  to 
Cooks  and  Waiters  and  Warren  District 
Trades  Assembly."  This  barfner  and  similar 
banners  were  carried  up  and  down  the  street 
In  front  ct  said  English  Kitchen  during  the 
days  and  during  the  nights  until  tbe  busi- 
ness closed.  For  a  period  of  four  days  im- 
mediately following  the  strike  similar  ban- 
ners were  carried  about  the  district  on  bur- 
ros. Also  handbills  or  circulars  were  hand- 
ed to  persons  on  tbe  street  near  the  said 
place  of  business.  The  members  of  defend- 
ant union  or  syuipatlilzers  with  their  actions 
in  the  premises  frequently  talked  about  the 
matter,  and  loudly  advised  all  friends  of  or- 
ganized labor  to  desist  from  patronizing  the 
English  Kitchen. 

Tbe  plaintiffs  exhibit,  with  their  supple- 
mental complaint,  14  of  said  circulars  dis- 
tributed about  the  streets,  11  of  which  close 
with  the  appeal,  "Help  us  win,"  or  words 
to  the  same  effect.  The  other  three  circulars 
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contain  statements  of  the  strike  situation  as 
other  purported  incidents  are  supposed  to 
affect  It 

The  exhibits  are  veiy  similar  In  language 
used,  but  no  good  purpose  will  be  served  In 
producing  them  here.  For  the  purpose  of  Il- 
lustration of  the  appellants'  contention,  X 
present  EJxhlblts  I>  and  K  as  more  nearly 
covering  all  of  such  complaint  Exhibit  D 
Is  as  follows: 

"12  Hours  BIU  Truaz; 

"BilHe  Truax  contends  that  it  Is  impossible 
to  operate  a  restaurant  on  the  eight-hour  basis 
and  make  it  pay.  Witness  every  other  res- 
taurant in  the  Warren  district  operating  satis- 
factorilj  on  the  eisht-hour  basis. 

"Why  does  Bill  Truar  employ  scab  Mezicaa 
painters?  The  truth  is  very  obvious,  it  is 
cheaper  and  hastens  the  day  when  he  'has  It 
made,'  aud  can  return  to  that  dear  Los  Angeles, 
be  a  gentleman,  perhaps  have  a  Japaaese  valet, 
a  Chinese  cook,  and  an  imported  Jamaican 
chniiffeiir, 

"Don't  overlook  the  fact  that  Bill  Truax's 
past  record  relative  to  Union  l^obor  is  not  an 
unblemished  tablet  of  stone,  but  nevertheless 
it  is  quite  as  enduring,  and  be  will  find  it  writ 
in  letters  large  wherever  he  tries  to  do  business 
in  this  U.  S.  A. 

"The  need  and  the  necessity  of  tlie  workers 
to  organize  and  conduct  their  negotiations  with 
the  employers  on  a  collective  bargaiuine  basis 
is  denied  by  few.  That  is  just  where  it  'gets 
to'  Bill  Truax ;  his  autocratic  methods  in  han- 
dling his  help,  chasing  them  down  the  street 
with  a  butcher  knife,  and  other  stunts  of  a 
like  nature  will  have  to  go,  and  believe  us,  ii 
kurtH. 

"Ronember  either  yourself,  your  father,  broth- 
er, or  even  your  sister  may  some  time  want  to 
better  their  economic  conditions,  and  we  pledge 
ourselves  to  help  you  if  we  can,  and  not  a  sin- 
gle member  of  the  allied  trades  or  Cooks'  and 
Waiters'  Union  will  ever  scab  on  you.  Help  us 
win. 

"Cooks'  and  Waiters'  Union  and  Warren  Dis- 
trict Trades  Assembly.  Ore— Union— Printers." 

Exhibit  K.is  as  follows: 

"To  every  man,  woman,  and  diild  and  all 
lovers  of  fair  play: 

"We  are  fighting  the  most  consistent  'bad  ac- 
tor' in  the  district,  Wm.  Truax. 

"Wra.  Truax  fought  the  eighty  per  cent  law. 
(Please  don't  overlook  this  fact.) 

"Wm.  Truax  always  favored  hiring  foreigners 
almost  exclusively. 

"Wm.  Truax  now  sees  the  posdbtUty  of  the 
Greek  peril. 

"We  say  better  an  eight-hour  camp  and  a  ftlir 
wage  than  a  10  or  12  hoar  camp  and  a  fair 
wafrc  a  la  Bill  Truax. 

"Wm.  Truax  is  not  being  discriminated 
against,  but  we  do  want  gilt-edged  assurance 
that  Bill  Truax  will  keep  and  abide  by  the 
tprms  of  his  next  contract  with  the  Cooks*  and 
Waiters'  Union. 

"Wm.  Truax  initiated  this  fight  and  we  are 
going  to  see  it  through  now  that  it  has. been 
forced  upon  us.  When  you  patronize  Bill  Truax 
you  are  aiding  and  abetting  a  diminutive  but 
potential  force  for  evil  in  tearing  down  the 
wages  and  hours  in  this  district 

"Help  us  wlu. 

"Cooks'  and  Waiters'  Union  and  Warrra  Dis- 
trict Trades  Assembly.  Union— Ore— Printers." 

By  tbe  use  of  the  circulars,  handbills,  and 
banners  and  the  street  talks,  the  defendants 
and  their  sjonpathizers  advertised  the  exist- 
ence of  the  strike,  and  appealed  to  the  pub* 
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lie  In  general,  and  to  all  persons  allied  with 
and  friendly  to  organized  labor  In  particular, 
to  li^p  the  defendant  union  win  the  strike. 
.The  nature  of  Ibis  help  requested  at  all  times 
was  to  cease  patronizing  the  plalntHTs  busi- 
ness, the  English  Kitchen  Restaurant,  until 
the  strike  should  be  settled.  Tbe  defendants 
made  known  to  the  general  public  tlie  exist- 
ence of  tbe  strike  and  its  cause  stating 
that  tbe  plaintiffs  are  **iinfelr"  to  organised 
labor. 

These  conditions  existing,  and  defendants 
Oueatoiing  to  continue  along  tbe  same  coarse 
of  publicity  by  tbe  use  of  the  same  means  to 
win  the  strike,  and  tbe  plaintiffs*  business 
having  diministhed  In  volnme,  this  action  was 
cmnmraced  to  restrain  defendants  from  tb^r 
actlTltles  above  referred  to.  In  their  com- 
Idaint  tbe  plaintiffs  allege  that  on  or  about 
tbe  lOtb  day  of  April,  1916,  tbe  defendants 
named,  and  numerous  other  persons,  whose 
names  are  unknown  to  plaintiffs,  and  all  of 
whom  were,  and  now  are,  acting  In  concert 
with  ttie  defendants,  "Unlawfully  and  mall- 
donsly  con^ired  and  comUned  to  Inaugurate, 
and  did  Inaugurate,  in  the  said  city  of  Bis- 
bee,  a  deliberate  and  active  campaign  to  boy- 
cott plaintiffs  and  their  restaurant,  tbe  Eng- 
lish Kitchen,  and  conspired  and  combined  to 
induce,  and  by  threats,  menace,  coercion.  In- 
timidation, and  persuasion  did  Induce,  large 
numbers  of  plaintiffs'  customers,  patrons,  and 
other  persons  •  •  •  to  quit  or  refrain 
from  patronizing  and  trading  with  plaintiffs 
in  their  said  placd  of  business,  the  English 
■Kitchen,  in  consequence  •  •  •  plaintiffs 
have  suffered  injury."  The  complaint  there- 
after sets  forth  a  number  of  alleged  specific 
overt  acts  In  furtherance  "of  said  unlawful 
oonspiracy  and  combination."  The  plaintiffs 
all^e  that  the  defendants,  their  agents  and 
such  other  persons  acting  in  concert  with 
them,  have  threatened,  and  do  now  threaten, 
to  continue  to  harass  and  oppress  plaintiffs  In 
tbe  conduct  of  their  said  business,  and  to  con- 
tinue said  "unlawful  campaign  and  design 
to  boycott  plaintiffs  and  their  said  restaurant, 
tbe  En^Ish  Kitchen."  The  complaint  further 
alleges  that  for  plaintiffs  to  seeli  to  recover 
damages  from  said  defendants  would  Involve 
a  muItlpUdty  of  suits;  "that  •  •  •  each 
and  all  of  said  defendants  are  Insolvent,  and 
therefore  each  and  all  of  said  defendants  are 
and  will  t>e  wholly  unable  to  respond  in  dam- 
ages to  these  plaintiffs  for  any  Injury  or  dam- 
ases  to  these  plaintiffs  from  their  aforesaid 
wrongful  and  unlawful  acts  and  conduct" 
Hie  reUef  demanded  Is  a  writ  of  injunction 
enjoining,  restraining,  and  prohibiting  de- 
fendants, etc,  "from  In  any  manner  or  by 
any  means  amsj^ring  or  combtnli^  to  boycott 
Uie  business  of  plaintiffs,  and  from  tlireaten- 
ing  or  declaring  any  boycott  agfdnst  said 
business  and  firacn  abetting,  aiding,  or  as- 
sisting in  any  sQCb  boycott,  and  &om,  direct- 
ly or  indirectly,  thrAtening,  tfoerclng,  men- 
acing, inOmldatin^  or  persuading  any  per- 


son or  persons  whomsoever  from  buying  from 
or  otherwise  dealing  with  plaintiffs,  and  from 
printing,  publishing,  or  displaying  any  sign, 
banner,  or  other  device  for  the  purpose  of 
advertising  or  in  furtherance  of  any  boycott 
against  plaintiffs*  bu?dne8s,  and  from  referr- 
ing, either  in  print  or  otherwise,  to  plaintiffs 
as  unfair,  In  furtherance  of  sndi  boycott" 

Tbe  defendants  made  answer  by  demurring 
to  the  oonQ)latnt  upon  tbe  grounds  that  tbe 
t&cta  stated  do  not  authorise  equitable  re- 
lief; they  admit  the  existence  of  tbe  nnion; 
they  admit  tliat  the  strike  was  dedarsd  and 
maintained  by  the  union,  and  by  friends  of 
the  union  acting  in  concert,  to  tiie  end  of 
causing  tbe  plaintiffs  to  comply  with  the  de- 
mands of  the  defendant  union  and  its  mem- 
bers, former  employes  of  plaintiffs.  Defend- 
ants deny  that  their  intentions,  purposes,  and 
motives  in  the  use  of  tbe  means  employed  are 
unlawful,  and  they  allege  that  the  purpose  of 
the  strike  and  boycott  was  and  is  for  that  of 
improving  the  Conditions  and  hours  of  em- 
ployment of  the  members  of  defendant  union. 

The  cause  was  beard  by  the  court  on  the 
pleadings,  stipulations,  and  oral  testimony. 
Win.  Truai,  a  witness  in  behalf  of  plaintiffs, 
and  one  of  the  plaintiffs,  testified,  in  sub- 
stance, that  members  of  the  defendant  union 
interfered  with  plaintiffs'  business  by  going 
to  certain  business  men  In  Blsbee,  and  telling 
such  business  men  that  If  any  of  their  (such 
business  men's)  employ<5s  are  caught  going 
Into  the  English  Kitchen  that  they  (the 
union)  would  put  a  ban  on  them  (such  busi- 
ness men);  also,  tbe  plaintiffs*  business  was 
Interfered  with  by  the  defendants*  causing 
banners  to  be  carried  np  and  down  the  street 
In  front  of  plaintiffs'  business  place  and  by 
dcfradants  declaring  to  people  that  plaintiffs 
are  "unfoir"  to  organized  labor  and  to  tbe 
union.  Tbe  banners  were  displayed  In  front 
of  plaintiffs'  business  place  about  12  hours  a 
day  for  a  week  or  so  up  to  the  time  witness 
was  called  to  testify.  Tbe  defendants'  an- 
swer concedes  these  facte.  This  witness  fur- 
ther testifies  as  follows: 

"At  the  time  this  trouble  came  up  I  had  ten 
of  the  members  of  the  waiters'  union  working 
for  me.  We  made  them  a  proposition  of  a  scale 
of  wages  to  go  into  effect  on  Tuesday  morning. 
This  trouble  did  not  arise  out  of  any  objection 
that  the  tea  men  working  for  me  bad.  They 
were  some  outsiders.  These  ten  men  working 
for  me  were  satisfied  with  what  they  were  do- 
ing. •  *  •  These  ten  men  went  out.  •  •  • 
At  tbe  time  that  the  dispute  arose  it  was  be- 
tween ourselves  and  the  union  and  tbe  cooks 
and  waiters  in  Bisbee.  *  *  *  When  we  and 
the  union  did  not  come  to  terms,  they  quit 

*  •  •  We  had  a  difficulty  over  something 
with  the  anion  itself,  and  we  and  the  nnion  did 
not  agree,  and  then  because  we  did  not  agree 
with  the  union  these  men  quit  *  *  *  and 
since  that  time  we  and  the  union  have  failed 
to  come  to  an  agreement   That  is  the  situation, 

•  •  *  I  never  saw  them  have  any  fights  in 
front  of  our  place.  *  *  *  So  far  as  I  know, 
everything  that  was  done  there  was  done  quiet- 
ly, with  the  exception  of  going  in  and  telling 
people  as  I  stated." 
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[1,2]  The  use  of  the  words,  "unlawfully 
and  maliciously  conspired  and  combined," 
are  mere  adjectives  describing  the  pleader's 
conception  of  the  nature  of  the  combination 
formed  by  the  defendants  for  the  purpose  of 
declaring  a  strike,  and,  by  concerted  action 
of  the  persons  combining,  prosecute  such 
strike  to  a  successful  conclusion.  Such  or- 
gaqjzed  concerted  action  amounts  to  an  un- 
lawful and  malicious  conspiracy  and  combl- 
nation  only  In  such  cases  as  the  object  of  the 
combination  Is  to  accomplish  a  criminal  or 
unlawful  purpose,  or  some  purpose  not  in  It- 
self criminal  or  unlawful,  by  criminal  or 
unlawful  means.  PetUbooe  y.  United  States, 
148  U.  S.  1»7,  13  Sup.  Ct  542,  37  L.  Bd.  419. 

[3]  The  right  of  worklngmen  to  organize  a 
union  of  their  craft,  for  the  purpose  of  Im- 
proving the  working  conditions  of  the  mem- 
bers of  such  organization,  and  to  maintain 
such  Improved  conditions  by  peaceful  means, 
la  BO  firmly  fixed  In  the  decided  cases  and  in 
reason  that  such  rights  cannot  now  be  seri- 
ously questioned  by  an  enlightened  court. 
See  Thomas  y.  dndnnatl,  M.  O.  &  T.  P.  By- 
Co.  (a  a)  62  Fed.  802,  817 ;  Nat  ProtecUve 
Asaodatloii  t.  Cnmimings.  170  N.  T.  316,  63 
N.  E.  8G9,  68  U  B.  A.  135.  88  Am.  St;  Rep. 
648 ;  Parkinsmi  Co.  t.  Bunding  Trades  Coun- 
cil. 164  CaL  581,  88  Paa  1027,  21  L.  R.  A.  (N. 
S.)  560,  16  Ann.  Gas.  1165;  Hall  t.  Johnson 
(Or.)  169  Pac.  616. 

The  purpose  of  the  defendant  Blsbee  Lo- 
cal, No.  380.  Cooks'  and  Walters'  Union  in 
organizing  Is  beyond  dispute,  and  sudi  pur- 
pose is  no  other  than  to  Improve  the  working 
condlttons  of  members  of  the  organization. 
Consequently  tbe  agreement  holding  the  de- 
fendants to  a  concerted  action,  and  the  pur- 
pose of  the  agreement,  are,  without  question, 
both  lawful-  We  are  1^  to  Inquire  whether 
the  means  adopted  to  accomplish  such  lawful 
purpose  of  bettering  the  working  conditions 
of  cooks  and  waiters  is  lawful.  The  means 
adopted  to  accomplish  such  purpose  was  the 
strike,  a  so-called  boycott  of  tbe  plaintiffs' 
business,  and  the  placing  of  pickets  near  the 
front  entrance  of  plaintiffs'  restaurant 

[4]  The  drcumstancee  leading  up  to  the 
strike  are  detailed  by  the  plaintiff  William 
Truax,  testifying  as  a  witness  as  above  set 
forth.  Ten  of  the  members  of  defendant  un- 
ion were  working  for  plaintiffs  prior  to  April 
10,  1916.  On  the  9th  day  of  April,  1916. 
plaintiffs  notified  their  employes  that  begin- 
ning on  the  lOtb,  the  succeeding  day,  the 
wages  of  employes  and  the  hours  of  employ- 
ment would  become  different  from  the  wages 
and  hours  theretofore  paid  and  required. 
These  changes  had  been  the  subject  of  dls- 
cusslcm  with  the  defendant  union  officers. 
The  plaintiffs  and  the  union  had  a  "difficul- 
ty" over  "something,"  "and  we  and  the  union 
did  not  agree,  and  then  because  we  did  not 
agree  with  the  union  these  men  quit"  The 
fair'  inference  to  be  drawn  from  this  testi- 
mony is  that  the  difficulty  referred  to  is  the 


dispute  with  regard  to  the  scale  of  wages  and 
hours  of  employment  These  are  the  mat- 
ters the  plaintiffs  and  defendant  unifm  were 
not  able  to  agree  upon.  The  fact  remains 
that  the  men  in  plaintiffs*  employ,  who  are 
members  of  defendant  union,  quit  such  em- 
ployment because  the  plaintiffs  refused  to 
pay  them  satisfactory  wages  for  their  work, 
and  refused  to  allow  such  employes  satisfac- 
tory hours  within  which  to  perform  their 
work.  Hence  the  strike  to  induce  the  plain- 
tiffs to  grant  the  said  demands  of  the  em- 
ployes, made  by  and  through  the  defendant 
Cooks'  and  Walters'  Union,  was  lawful  la 
the  circumstances  shown  to  exist  and  the  ol>- 
iect  sought  See  Railroad  Co.  v.  Bowns,  58 
N.  T.  573 :  Longshore  Printing  Co.  v.  Howell, 
26  Or.  627,  38  Pac.  547,  551,  26  L.  B.  A. 
404,  46  Am.  St  Rep.  640. 

The  means  employed  by  the  promoters  of 
the  strike,  viz.,  the  alleged  boycott,  and  the 
activity  of  tbe  union  pickets  engaged  In  ad- 
vertising the  existence  of  the  strike  and  boy- 
cott, are  questions  of  greatest  difficulty.  The 
questions  presented  In  connection  with  these 
matters  have  been  before  the  courts  in  a 
great  nnmber  of  cases,  and  the  courts  of 
equal  respect  liave  arrived  at  opposite  con- 
clusions. These  conOlctlng  decl^ons  cannot 
be  reconciled  upon  any  principle  of  law. 
The  definitions  of  "boycott"  as  the  word  has 
been  defined  in  the  many  cases,  are  nearly  as 
varied  as  the  cases  defining  the  term.  The 
Supreme  Court  of  California  In  Pierce  v. 
Stablemen's  Union,  156  Cal.  70,  103  Pac.  324, 
adopts  a  meaning  for  the  word  which  meets 
with  my  approval.  That  court  says: 

"  'After  striking,  the  employ^  may  engage  in 
a  "boycott,"  as  that  word  is  here  employed. 
As  here  employed,  it  means  not  only  the  right 
to  tbi  concerted  withdrawal  of  social  and  busi- 
ness intercourse,  but  the  rifcht  by  all  legitimate 
means  of  fair  publication  and  fair  oral  or  writ- 
ten persuasion,  to  induce  others  interested  In, 
or  sympathetic  with,  their  cause  to  withdraw 
tticir  social  intercourse  and  business  patronage 
from  the  employer.  They  may  go  even  further 
than  this,  and  request  of  another  that  he  with- 
draw his  pntronase  from  the  employer,  and  may 
use  tbe  moral  intimidation  and  coercion  of 
threatening  a  like  boycott  against  him  if  he  re- 
fuse BO  to  do,* " 

Referring  to  opposing  authorities,  with  dl^ 

cnssion,  the  court  continues: 

"In  this  respect  this  court  recognizes  no  sub- 
stantial distinction  between  the  80M:alled  pri- 
mary and  secondary  boycott  Each  rests  upon 
the  right  of  the  union  to  withdraw  its  patronage 
from  its  employer,  and  to  induce,  by  fair  means, 
any  and  all  other  persons  to  do  the  same,  and, 
in  the  exercise  of  those  means,  as  the  unions 
wauld  have  the  nnquestioned  right  to  withdraw 
their  patronage  from  a  third  person  who  contin- 
ued to  deal  with  their  emnloyer,  so  they  haTO 
the  unouestioned  right  to  notify  such  third  per- 
son that  they  will  withdraw  their  patronage 
if  be  continues  so  to  deal.  Howevn  opposed  to 
tbe  weight  of  federal  authority  the  views  of  this 
conrt  are,  that  they  are  not  unique  may  be 
noted  by  reading  National  Protective  Associa- 
tion v.  Cummmgs,  170  N.  T.  315,  63  N.  E. 
369,  58  L.  R.  A.  135.  88  Am.  St.  Rep.  648: 
Lindsay  v.  Montana  Federation  of  Labor,  37 
Mont  264,  0«  Pac.  127.  18  li.  B.  A.  (N.  BO 


Digitized  by 


Arts.)     TBUAX  T  BISBEE  LOOAIi  NO.  880,  COOES'  AND  WAITERS*  UNION  126 


707  [127  Am.  St.  Rep.  722],  where  the  highest 
courts  of  these  states  formulate  and  adopt  like 
pzindplea.  *  *  *  To  say  that  a  Iwycott  is 
a  'conspiracy*  immediately  implies  illegality,  aod 
puts  the  conduct  of  the  boycottera  under  the 
nan  of  the  law.  So,  also,  does  the  definition 
which  describes  boycotting  as  'illegal  coercion,' 
designed  to  accomplish  a  certain  end.  As  we 
hare  undertaken  to  define  'boycott,*  it  is  en  or- 

Snized  effort  to  persuade  or  coerce,  which  may 
legal  or  iU^u,  according  to  the  means  em- 
ployed." 

The  means  used,  to  "coerce  and  Intimidate" 
the  plaintiffs  In  this  case  was  the  Inaugnra- 
tion  of  a  campaign  of  publicity,  advertising 
the  existence  of  the  strike  by  the  display  of 
bazmera^  by  pickets,  and  the  distribution  of 
circulars  and  loud  talking  on  the  streets. 
The  facts  advertised  and  given  publicity  are 
tliat  a  strike  against  the  English  Kitchen 
existed;  that  the  said  strike  was  declared 
and  maintained  by  the  defendant  Cooks'  and 
Walters'  Unltm  and  the  Warren  District 
Trades  Assembly ;  that  the  English  Kitchen 
prc^rietors  are  "unfair"  to  organized  labor, 
because  said  proprietors  had  refused  and 
still  refuse  to  grant  union  employes  fair 
wages  and  fair  working  hours;  upon  these 
facts  the  defendants  claim  that,  if  the  pub- 
lic in  general  and  the  union  members  in  par- 
ticular would  cease  to  deal  with  ptalntiifs, 
such  persons  so  ceasing  to  deal  with  plain- 
tiffs would  thereby  help  win. the  strike. 

The  plaintiffs  complain  of  injury  to  their 
business  caused  by  the  said  campaign  of  pub- 
licity, conceding  in  their  testimony  that  a 
strike  exists  and  arose  because  of  ptaintLffs' 
refusal  to  grant  the  wages  and  hours  de- 
manded by  defendant  union  for  imion  mem- 
bers in  plaintiffs'  employ. .  Thereby  the 
plaintiffs  concede  the  existence  of  the  facts 
advertised  by  the  defendants. 

No  right  of  plaintiffs  is  violated  by  pub- 
lishing facts.  Certainly,  If  a  dispute  between 
plaintiffs  and  a  labor  union  exists,  and  one 
of  the  plaintiffs  so  testlQes,  plaintiffs  have 
DO  legal  light  to  enforce  the  union  to  keep 
the  facts  secret  The  extent  of  the  publicity 
given  snch  dispute  Is  unimportant  and  vio- 
lates no  right  of  plaintiffs,  either  civil  or 
cruainal.  If  the  publicity  given  the  exist- 
ence of  the  dispute  results  in  a  loss  of  pat- 
ronage and  business  to  plaintiffs,  such  loss 
Is  attributable  to  the  dispute,  and  not  at- 
trihntable  to  the  publicity  given  to  the  dis- 
pute. 

ISJ  Consequently  the  mere  publication  of 
the  existence  of  a  strike  and  of  its  causes  In 
a  thorough  manner  is  no  ground  for  equita- 
ble Interference  Actionable  language  used 
and  false  statements  made  by  one  party  to 
the  dispute,  tending  to  injure  the  other  par- 
ty to  sudi  dispute  In  advertising  such  dis- 
pute, Is  a  matter  that  I  will  notice  below. 
The  appeal  of  defendants  to  the  friends  of 
organized  labor  and  to  the  general  public  Cb 
cease  patronizing  the  plaintiffs,  made  in  con- 
nection with  the  publication  of  the  strike. 
Is  the  boycott  complained  of  In  this  action. 

[IJ  In  tUa  connecttoB  It  Is  well  to  reman- 


ber  that  the  defendant  union  violated  no 
rights  of  the  plaintiffs  tn  causing  union 
members  In  plaintiffs'  service  to  quit  such 
employment.  The  workmen  had  the  right  to 
quit  separately  or  in  a  body,  without  ques- 
tion, no  contract  to  continue  in  the  service 
being  in  existence,  and  having  been  forced 
to  quit  the  service  by  the  union  would  give 
plaintiffs  no  right  to  complain. 

[7]  Likewise,  the  members  of  defendant 
union  violated  no  right  of  the  plaintiffs  by 
reusing  to  deal  with  the  plaintiffs.  The 
plaintiffs  had  no  vested  right  In  the  patron- 
age of  union  members.  As  a  consequence 
the  union  members,  singly  or  as  a  body,  had 
and  have  the  legal  right  to  refuse  to  trans- 
act any  business  with  the  plaintiffs  for  no 
cause  whatever,  and  by  such  refusal  no  right 
of  the  plaintiffs  is  violated. 

[1,9]  Plahitlffs  hare  the  legal  right  to 
conduct  their  business  as  suits  them,  and 
any  attempt  on  the  part  of  any  one  to  Inter- 
fere with  the  free  conduct  of  that  business 
violates  a  right.  An  appeal  by  one  deem- 
ing himself  Injured  in  some  manner  by  the 
system  adopted  by  the  plaintiffs  in  conduct- 
ing their  business,  to  his  friends  and  to  mem- 
bers of  and  sympathizers  with  a  union  to 
which  such  an  one  belongs,  requesting  such 
frlrads,  members,  and  the  general  public  to 
cease  from  dealing  with  plaintiffs,  cannpt 
fairly  be  tmned  an  interfwence  with  the 
methods  adopted  for  the  conduct  of  plaln< 
tiffs'  business.  I  readily  concede  that  If  swdi 
an  appeal  Is  heeded,  the  result  that  naturally 
would  follow  would  be  a  loss  at  profit  in 
business  transacted;  but  this  effect,  while 
persuasive  of  the  advisability  a  change  in 
business  methods,  would  in  no  sense  be  an 
interference  with  plalnttoy  methods  of  con- 
ducting their  buslnesB.  Consequently  I  am 
of  the  opinion  that  the  defendants  Tl<toted 
no  rl^t  of  the  plalntiiEte  in  declaring,  through 
th^  advertising  and  publicUy  campaign,  a 
concerted  intention  to  cease  all  bu^ess  and 
social  Intercourse  with  the  plaintiffs  during 
such  time  as  the  said  labor  dilute  remain- 
ed unsettled;  and  thdr  appeal  to  organized 
labor-  in  particular  and  the  public  in  general 
to  do  likewise  violated  no  legal  right  of  the 
plalnUffa 

FlaintUEs'  right  to  ocmduct  tb^  business 
according  to  their  own  plans  and  methods, 
without  Interference  from  any  one,  may  be 
or  may  not  be  violated  by  "picketing."  The 
defendants  are  charged  with  "causing  cer- 
tain persons  to  parade  up  and  down  Main 
street  Immediately  In  front  of  said  'English 
Kitchen,'  bearing  a  certain  banner  printed  in 
large  letters,  •  •  •  the  following  Inscrip- 
tion, to  wit,  The  English  Kitchen  Unfair  to 
Cooks  and  Walters  and  Warren  District 
Trades  Assembly' ;  that  this  banner  and  sim- 
ilar banners  are  borne  by  the  persons  having 
them  In  their  possession  during  the  day,  and 
at  night  until  said  restaurant  Is  closed,  up 
and  down  the  street  for  a  space  of  about  15 
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or  20  feet  Immediately  In  front  of  said  Eng- 
lish Kitchen,  and  not  more  than  5  feet  from 
the  front  entrance  thereof,  the  same  being 
the  only  entrance  open  to  the  general  public." 
Plaintiffs  do  not  charge  that  these  men  on 
parade  in  front  of  plaintiffs'  place  of  busi- 
ness are  placed  there  for  the  purpose  of 
watching  and  annoying  the  men  working  for 
plalntifts,  uot  members  of  the  union,  and 
in  that  manner  interfering  with  plalntifTs' 
business.  The, evidence  coming  from  plain- 
tiffs la  that  the  persons  placed  near  their 
place  of  business  acted  at  all  times  peace- 
ably. The  alleged  purpose  for  irtiich  the  men 
were  placed  near  plaintiffs'  busing  entrance 
was  to  advertise  the  strike  and  Influrace 
proapectiTe  customers  from  patronizing  plain- 
tiffs. 

GaseB  that  have  htid  picketing  to  be  per  se 
Illegal,  and  that  there  can  be  no  sudi  thing 
as  peaceable  picketing  (Pierce  r.  Stabtemen's 
Union,  168  Cat  70,  103  Pac.  324;  Barnes  & 
Co.  T.  Chicago  l^p(«raphlcal  Union,  232  111. 
424,  83  N.  E.  »10,  14  L.  B.  A.  (N.  S.)  1018, 
13  Ann.  Cas.  54;  St.  Germain  v.  Bakery,  eCc. 
Union,  97  Wash.  282,  166  Pac.  665,  L.  B,  A. 
1917F,  824;  HaU  T.  Johnson  [Or.]  169  Pac 
516),  deal  with  a  state  of  facts  wherein  the 
purpose  of  the  picketing  was  to  watch  and 
influence  the  employes  working  or  persons 
setidng  employment,  and  by  causing  mto 
who  were  working  to  gnit  work,  or  prevent- 
ing those  seeing  work  from  working.  Mo 
case  baa  been  brought  to  my  attention  here- 
in tbe  "picketing"  was  Intended  solely  to 
affect  prospective  patrons  and  cuatomers  by 
causing  such  patrons  and  customers  to  change 
their  minds  and  trade  dsewhere.  Mo  court, 
80  far  as  I  have  observed,  has  held  such  acts 
of  union  men  "picketing."  let  the  union 
agent  who  displays  a  banner  advertising  the 
existence  of  a  strike  against  the  place  of 
business  In  front  of  which  the  banner  is  dis- 
played and  paraded  Is  commonly  referred  to 
as  a  "picket"  Under  the  evidence  in  this 
case,  as  given  by  Wm.  Truax,  one  of  plain- 
tiffs, the  person  carrying  the  display  ban- 
ners immediately  in  front  of  plaintiffs'  busi- 
ness place  "walks  back  and  forth  and-  does 
not  say  anything.  Ue  never  speaks  to  any 
one.  One  of  them  that  carries  the  banner 
makes  signs  and  in  other  Ways  attracts  tbe 
attention  of  people,  singing  and  whistling." 
On  cross-examination  the  witness  says:  "I 
never  saw  them  have  any  fights  In  front  of 
our  place  or  grab  hold  of  anybody  and  pull 
them  out  So  far  as  I  know,  everything  that 
was  done  there  was  done  quietly,  with  the 
exception"  of  what  witness  was  told  by  oth- 
era. 

Conceding  that  the  persons  who  carried  the 
banners  were  "pickets,"  then  the  purpose  of 
such  picketing  was  to  advertise  and  make 
known  to  tbe  public  hi  general  that  a  strike 
was  on  against  the  English  Kltchm  for  tbe 
reason  that  the  English  Kitchen  is  "unfabr" 
to  organlKed  labor.  Wbaterar  InterferoKn 


with  plaintiffs'  business  tbe  presence  of  the 
banner  carriers  caused,  that  Interference 
did  not  arise  from  any  boisterous  conduct  of 
tbe  carriers.  Their  conduct  was  at  least 
peaceable.  Their  presence  near  the  English 
Kitchen  is  the  only  ground  for  complaint 

[10]  By  the  express  terms  of  Civ.  Code 
1913,  par,  1464,  tbe  courts  are  prohibited 
from  restraining  orders  or  injunctions  tbe  is- 
suance of  which  prohibits  any  person  or  per- 
sons "from  attending  at  or  near  a  house  or 
place  where  any  person  reside^  or  works  or 
carries  on  business,  as  bapp«is  to  be  tar 
the  purpose  of  peaceably  obtaining  or  com- 
munlcatlng  information,  or  of  peaceably  per- 
suading any  person  to  work  or  to  abstain 
from  working;  or  from  ceasing  to  patronize 
or  to  employ  any  parts  to  sucb  dispute;  or 
from  recommending,  advi^g,  or  persuading 
others  by  peaceful  means  so  to  dOb  *  *  *  " 
In  tbe  absence  of  this  statute,  a  serious 
question  would  likely  exist  in  this  jurls^c- 
tlon  whether,  .u  a  matter  of  law,  in  the 
nature  of  things  "peaceful**  picketing  may 
exist;  but  with  lAragraph  1464,  supra,  on 
our  statute  books,  tbat  questlim  la  eliminated 
as  a  question  of  law,  and  expressly  made  a 
question  of  fact  during  the  existence  of  a  la- 
bor strike;  and,  before  the  courts  are  per^ 
mitted  to  interfere  by  injection,  tbe  nec^ 
slty  must  appear  to  prevent  irreparable  In- 
Jury  to  property  or  property  rights,  and  pick- 
eting In  a  peac^ul  manner  creates  no  euxh 
necessity  for  Injonctlm  interference  by  the 
courts. 

[11,12]  Wbether  die  i^cketiug  Is  peacefully 
carried  on  Is  a  question  of  fact  in  this  Juris- 
diction and,  as  is  the  case  in  all  sutib  mat- 
ters, when  the  trial  court  has  determined  the 
questicm,  and  substantial  evidence  in  support 
of  tbe  determination  reached  appears  in  tbe 
record,  the  appellate  court  will  uot  interfere. 

[13]  Under  tlie  evidence  in  this  record,  the 
court  was  Justified  in  finding  as  a  fact  that 
tbe  defendants  were  engaged  in  peacefully 
picketing  about  the  plaintiffs'  place  of  busi- 
ness. 

[14]  Conceding  that  tbe  stetements  on  the 
banners,  circulars,  and  language  used  in  loud 
street  talks,  to  the  effect  that  plaintiffs  are 
"unfair  to  organized  labor" ;  that  one  of  the 
plaintiffs,  armed  with  a  butcher  knife,  has 
a  habit  of  chasing  employ^  on  the  street; 
that  plaintiffs  habitually  violate  contracts 
with  their  employes,  and  other  statements 
attributing  to  plaintiffs  acts  and  character- 
istics which  in  their  nature  tend  to  bring 
plaintiffs  into  disrepute,  contempt,  or  ridi- 
cule, yet  tbe  statements  made  are  statements 
spoken  or  written  and  published  on  the  sub- 
ject of  the  strike  pending  by  persons  inter- 
ested therein ;  and — 

"Every  person  may  freely  speak,  write,  aod 
publish  on  all  subjects,  being  responsible  for  the 
abuse  of  that  right"  Section  6,  article  2,  State 
Constltotion. 

If  a  court  of  equity  may  restrain  and  pro* 
blblt  membraa  of  a  labor  linion  from  speak- 
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iDg,  writing,  and  publishing  on  the  anbject 
of  a  dispute  between  the  union  and  employ- 
ers of  Its  members,  then  the  members  of  a 
labor  unloD  are  not  such  persons  as  are  with- 
in the  contemplation  of  the  said  constitution- 
al provision.  Certainly,  If  the  court  issues 
its  extraordinary  writ  of  Injunction  prohib- 
iting the  defendants  from  dl^laytng  ban- 
ners, drcnlars,  and  talking  on  the  streets 
with  respect  to  the  strike,  then,  while  the 
restraining  order  exists,  the  defendants  re- 
strained by  the  terms  of  such  order  are  de- 
prived of  a  constitutional  right  enjoyed  by 
all  other  citizens  of  the  state.  Can  a  court 
of  equity  thus  suspend  the  constitutional 
rights  of  a  citizen  because  such  citizen  liap- 
pois  to  be  insolvent  and  unable  financially 
to  respond  In  damages  for  the  abuse  of  that 
rig^t?  What  degree  of  wealth  Is  required 
to  authorize  a  citizen  to  enjoy  all  of  his  con- 
stitutional rights  without  Interference  by 
the  courts?  The  answer  is  that  the  matter 
of  financial  worth  does  not  limit  the  consti- 
tatl<MiaI  right  to  speak,  write,  and  publish  on 
rU  subjects.  If  this  right  is  abused  to  the 
barm  of  another,  the  remedy  given  is  an  ac- 
tion for  damages,  and  that  remedy  is  deem- 
ed adequate.  If  the  public  suffers  injury  be- 
cause the  things  written,  printed,  and  pub- 
lished are  maliciously  false,  and  In  their  na- 
ture tend  to  bring  any  person  into  disrepute, 
contempt,  or  ridicule,  the  remedy  is  by  a 
criminal  actloD  of  Ubel.  Sectton  221,  Pen. 
Code  1913. 

In  Lindsay  &  Co.  v.  Montana  Federation 
of  Labor.  37  Mont  264,  96  Pac.  127,  18  U 
R.  A.  (N.  S.)  707,  127  Am.  St  Rep.  722,  the 
court,  having  before  it  the  interpretation  of 
a  similar  constltutlMial  provlsloD,  used  the 
following  language: 

'Tbe  guaranty  of  this  section  extends  as  ful- 
ly to  the  poorest  as  to  the  wealthiest  citizen  of 
the  state ;  and,  tfaoogh  an  abuse  of  the  liberty 
■0  gnarflDteed  may  result  In  loss  for  which  there 
cannot  be  any  adequate  compensation,  the  fram- 
en  of  our  Constitntion  in  preparing  it,  and  the 
people  in  adopting  It^  doubtless  concluded  that 
It  was  better  that  such  results  be  reached  in  iso- 
lated cases  than  that  the  liberty  of  speech  be 
subject  to  the  supervision  of  a  censor.  To  de- 
clare Uia6  a  court  ma^  say  that  an  individual 
shall  not  publish  a  particular  item  is  to  say  tliat 
the  court  may  determine  in  advance  just  what 
the  dtixen  may  or  may  not  apeak  *  •  •  up- 
on a  given  subject,  is,  in  fact,  to  say  such 
court  is  a  censor  of  speech  as  well  as  of  the 
press.  Under  similar  coDstitutional  provisions 
the  Supreme  Courts  of  California  and  Missouri 
have  reached  the  same  conclusion.  Dailey  v. 
Superior  Court,  112  Cal.  94,  44  Paa  458,  32 
h.  R.  A.  273i  63  Am.  St.  Rep.  160;  Marx  & 
Haas  Jeans  Clothing  Co.  v.  Watson,  168  Mo. 
133.  67  S.  W.  891,  56  L.  B.  A.  951,  80  Am.  St 
Bep.  440." 

I  think  this  la  the  sound  interpretation  to 
be  given  the  constitutional  provision  supra. 
The  tact  that  the  person  attacked  by  the 
wrongful  si)eecb,  writing,  or  printing.  If  in- 
jured, may  recover  damages  by  a  civil  action 
he  is  thereby  given  a  complete  remedy,  and 
the  remedy  furnished  Is  adequate  for  the 


purposes,  and  equity  may  not  tie  invoked  be- 
cause the  oCfeuding  person  or  persons  are 
financially  unable  to  respond  In  damages,  or 
because  a  great,  number  of  lawsuits  must  be 
commenced. 

The  court  was  correct  in  Its  findings,  and 
the  order  dismissing  the  action  necessarily 
followed.  I  find  no  reversible  error  in  the 
record,  and  I  am  therefore  of  the  opinl(»i 
that  the  judgment  should  be  afilrmed. 

FRANKLIN,  O.  J.,  and  ROSS,  J.,  concur. 


(19  Ariz.  402) 

SUPERIOR  &  PITTSBURG  COPPER  CO.  v. 

DAVIDOVICH.    (No.  1643.) 
(Supreme  Court  of  Arizona.    March  6,  1918.) 

1.  Master  and  Seevant  ^=a347— EMPLoyias' 
LiABiuTY  Law— Constitution ALiTT. 

The  Employers'  Liability  Law  (Civ.  Code 
1913,  pars.  3163-3162)  is  a  valid  enactment 
witiiin  the  police  power  of  the  state. 

2.  New  Triai.  102(3)— New  lt  Discovbbbd 
Evidence—Diligence. 

In  a  miner's  action  under  the  Employers* 
Liability  Law  for  injuries  to  his  ey^  where  it 
appeared,  on  plaintiff  s  cross-examination,  on  the 
second  day  of  the  trial,  that  he  had  worked  in 
a  particular  city  the  first  two  or  three  months 
he  was  in  this  country,  and,  within  a  few  days 
after  close  of  trial,  the  defendant  sent  its  at- 
torney to  that  city  to  investigate  plaintiff  dur^ 
ing  tus  residence  there,  and  the  visit  resulted 
in  the  discovery  of  evidence  relied  on  for  new- 
trial,  the  diligence  shown  by  defendant  in  secur- 
ing the  evidence  was  sufficient  to  permit  an  in- 
quiry into  its  materiality  as  newly  discovered 
evidence. 

3.  New  Tbial  4s>169  — Nbwlt  Discovered 

Evidence— Question  foe  Trial  Coubt. 
In  considering  motion  for  new  trial  on  the 
ground  of  newly  discovered  evidence,  the  trial 
court  must  inquire  whether  the  proposed  new 
evidence  actuaUy  exists,  whether  such  evidence 
tends  to  establish  any  material  issue  raised  in 
the  pleading  on  the  main  case,  and  whether  such 
evidence  will  probably  cause  a  determination 
different  from  that  reached  on  former  trial. 

4.  Mastek  and  Servant  «s>386(1>— BuploT' 

EES'   LlABlLITT  LAW  —  RlOHT  OP  ACTION  — 

Concession  of  Injur;. 
Where  an  employer,  sued  for  injuries  under 
the  Employers'  Liability  Lew,  concedes  that  the 
servant  was  injured  by  an  accident  in  a  slight 
measure  at  least,  the  servant  la  entitled  to  recov- 
er damages  for  whatever  injury  he  actually  suf- 
fered. 

5.  New  Tbial  «=>108(4)— Newly  Discovered 
Evidence  —  Reducing  Amount  of  Recov- 
ery. 

Proposed  evidence  to  reduce  the  amount  of 
the  recovery  must  be  of  so  convincing  a  char- 
acter that  had  it  been  offered  at  the  trial,  the 
verdict  would  be  clearly  excessive, 
a.  New  Teial  «=»108(4)— Newly  Discovered 
Bvidenok  Tending  to  Reduce  Dauaobs. 

In  an  action  under  the  Emplo^yers'  Liability 
Law,  the  servant  claiming  injuries  to  his  eye 
whereby  he  lost  its  sight  and  judgment  going 
for  him,  where  the  employer,  which  conceded 
some  injury,  after  trial  produced  evidence  tend- 
ing to  show  that  the  servant  had  lost  bis  eye 
sight  in  one  eye  as  the  result  of  a  previous  ac* 
cident,  but  such  proposed  evidence  was  rebut- 
ted by  affidavits  offered  by  plaintiff,  and  it  was 
not  certain  that  the  proposed  evidence,  if  offered 
on  another  trial,  would  reduce  the  verdict  if 
the  jury  believed  it  true,  nor  was  it  convincingly 
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shown  tbat  meh  erldoice  ictoally  exbted,  tli* 
trial  court,  properly  denied  new  trial  for  newly 

discovered  evidence. 

7.  New  Tbial  <s=»161(4)— Biobt  to  CoufXAxn 

or  CONDtTIONB. 
Z>efendaiit  cannot  complain  <^  the  terms  nt 
the  court's  order  granting  it  new  tri^l  on  con- 
dition that  it  pay  plaintifrs  expenses  of  new 
trial,  where,  by  its  silrace,  it  effectively  rejected 
the  conditions  prescribed, 
a  Wab  «s9lO(2)— Bight  to  SuB--GHAiros  or 

Status  to  Aubn  Bheht  Pendhvo  Apfiai- 
An  injured  servant  does  not  lose  his  capacv 
ity  to  sue  under  the  employers'  liability  law  by 
reason  of  a  probable  dumge  in  his  status  frcHn 
that  of  alien  friend  to  that  of  alien  enemy, 
taking  place  since  the  employer's  ai^eal  was 
perfected. 

Appeal  from  Superior  Court,  OocMae  Conn- 
ty;  Alfred  C.  Lockwood,  Judge. 

Action  by  Steve  Davidovlch,  sometimes 
known  as  Steve  Davis,  against  the  Superior 
&  Pittsburg  Copper  Company,  a  corporation. 
From  a  judgment  for  plalntlfT,  and  from  de- 
nial of  Its  motion  for  new  trial,  defendant  ap- 
peals.   Judgment  affirmed. 

This  action  was  commenced  by  the  appel- 
lee, relying  upon  the  Employers'  Liability 
Law  (chapter  6,  tit.  14,  Civil  Code  of  Arizona 
1913),  to  recover  damages  for  alleged  Injuries 
to  and  loss  of  the  sight  of  his  left  eye,  al- 
leged to  have  been  sustained  on  the  6th  day 
of  May,  1914,  while  engaged  in  bis  duties 
operating  a  machine  drill  under  ground  In 
the  appellant's  mine.  In  the  course  of  his 
employment.  The  ai^ellaut  defends  the  action 
upw  the  grounds  that,  because  the  complaint 
falls  to  set  forth  facts  showing  that  defend- 
ant was  n^Iigent  in  some  manner,  or  that 
the  alleged  injuries  resulted  irom  some  fault 
of  defendants,  no  cause  of  action  Is  stated; 
that  the  said  Employers'  Liability  Law  pur- 
porting to  give  a  right  of  action  for  accidental 
injuries  occurring  without  negligence  or  other 
fault  of  the  employer,  la  void  for  the  reason 
such  statute  in  effect  attempts  to  deprive  the 
employer  of  his  property  without  due  process 
of  law,  and  to  deny  him  the  equal  protection 
of  the  law,  and  therefore  Is  in  coudict  with 
the  Constitution  of  the  United  States,  section 
1  of  the  Fourteenth  Amendment.  The  de- 
fendant concedes  that  mud  and  dirt  were 
cast  into  plaintiff's  said  eye  at  the  time  of 
such  accidoit,  and  that  the  plaintiff  suffered 
slight  injuries  therefrom,  but  defendant  de- 
nies that  the  said  accident  caused  plaintiff 
the  loss  of  his  eyesight.  On  the  other  hand, 
defoidant  contends  that  plaintiff's  eyesight 
was  destroyed  as  a  result  of  an  Injury  re- 
ceived several  years  prior  to  the  6th  day  of 
May,  1014.  The  court  overruled  d^endant's 
objections  to  the  constitationaUty  of  the  Em- 
ployers' Uftblllty  Law,  and  the  cause  went 
to  trial  upon  the  issues  of  fact  This  trial 
resulted  In  a  verdict  for  the  plaintiff  for 
$10,000,  and  a  judgment  accordii^Iy.  The  de- 
fendant timely  moved  for  a  itew  trial,  alleg- 
ing a  number  of  grounds,  including  that  of 
evidence  newly  discovered.  This  ground  was 


pressed  in  the  court  below  upon  afBdavlts, 
and  resisted  by  oountn  affidavits.  The  mo- 
^on  was  overruled  upon  all  grounds.  Bul- 
iug  upon  the  Issues  raised  upon  the  grounds 
of  newly  discovered  evidence  the  court,  on 
the  20th  day  of  May,  1918,  entered  an  order — 
"that  upon  the  defradant  advancing  all  neces- 
sary costs  to  be  incurred  by  the  plaintiff  in  a 
new  txial,  such  costs  not  to  exceed  the  sum  of 
92,000,  and  to  be  relaxed  against  the  plaintifl 
in  the  event  that  defendant  prevail  in  the  trial, 
a  new  trial  would  be  granted;  counsel  for  de- 
fendant to  have  ten  days  in  which  to  consider 
and  file  bis  acceptance  or  rejection  in  writing." 

On  June  22, 1916,  another  order  was  made, 
reciting  that  defeadant  wholly  failed  to  com- 
ply with  said  former  order  of  May  20,  1916, 
and  therefore,  the  court  formally  denied  the 
motion  for  a  new  trial  The  defendant  ap- 
peals from  the  judgment  and  from  the  denial 
of  Its  motion  for  a  new  trial  by  operation  of 
law,  and  by  the  order  of  the  court  of  June 
22,  1916. 

Knapp  &  D'Autmnont,  of  Blsbee,  and  H. 
E.  Plcfeett,  of  Douglas,  for  appellant.  Fred 
Sutter  and  Wm.  B.  Cleary,  both  of  Blsbee, 
for  appellee^ 

CUNNINGHAM,  J.  [1]  The  questions  of 
the  constitutionality  raised  on  this  record 
have  been  considered  and  decided  adversely 
to  the  appellant's  contention  in  Superior  & 
Pittsburg  Copper  Co.  v.  Tomlch,  decided  July 

2,  1017,  10  Ariz.   ,  165  Pac.  1101,  and  la 

Inspiration  Consolidated  Copper  Co.  v.  Hen- 

dez,  decided  on  the  same  date,  19  Ariz.  , 

166  Pac  278,  1183,  I  adhere  to  the  decisions 
there  reached,  that  is  chapter  6  of  title  14, 
Employers'  UablUty  Law,  Is  a  valid  enact- 
ment within  the  police  power  of  the  state. 

[2]  The  appellant  assigns  as  error  the  ot^ 
der  of  the  court  d«jying  defendant's  motion 
for  a  new  trial  on  the  ground  of  material 
e\idence  discovered  after  the  close  of  the 
trlaL  The  proposed  new  evidence  is  present- 
ed In  affidavits  filed  in  support  of  the  motion. 
The  following  circumstances  lead  to  the  dis- 
covery of  such  evidence :  During  the  cross- 
examination  of  plaintiff  on  the  second  day 
of  the  trial,  he  stated  that  be  worked  la 
Globe  In  1913.  That  he  came  to  this  country 
about  a  year  before  be  got  hurt.  That  he 
stayed  at  Globe  for  the  first  two  or  three 
months.  "Before  I  came  to  this  country  I 
lived  in  Austria  all  my  ISie,"  Ai^^^lant  as- 
serts that  prior  to.  the  commencement  of  the 
trial,  its  counsel  had  wholly  foiled  to  trace 
the  platntifTs  movements  befinre  he  reaidied 
Blsbee.  Upon  learning  fnon  plaintiff  wMle 
be  was  testifying  on  the  stand  that  he  had 
resided  at  Globe  before  coming  to  Blsbee,  a 
seardL  for  evld«ice  at  Globe  was  cmnmoiced. 
TbB  trial  dosed  on  Fd>ruaxy  12,  1916,  and 
within  a  few  days  thereafter  one  of  d^end- 
anf s  oounsel  visited  Globe  for  the  porpoee 
of  investigating  the  plaintiff  while  residing 
there.  The  result  of  ttiat  investl^tlon  was 
the  discovery  of  the  alleged  evidence  relied 
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upon  for  a  new  trial.  Prior  to  the  trial  de- 
fendant's attoraeya  had  communicated  with 
eye  8i>eciallsts  about  the  state,  mating  In- 
quiries as  to  whether  plalntUT  bad  been 
treated  by  them,  but  this  manner  of  search 
for  evidence  brought  no  results.  The  dili- 
gence shown  by  the  defendant  Is  sufficient 
for  the  purposes  of  this  case  to  permit  an  In- 
quiry Into  the  materiality  of  the  evidence  al- 
leged to  have  been  discovered. 

The  alleged  newly  discovered  evidence  is 
presented  by  affidavits  of  the  graeral  fore- 
man, two  shift  bosses,  and  a  mine  clerk  of 
the  Old  Dominion  mine  at  Globe  and  affi- 
davits of  a  miner  and  another  person.  The 
facts  proposed  to  be  established  by  these  wit- 
nesses on  a  new  trial  are:  That  about  7  to 
10  yeaxB  prior  to  the  dates  of  the  affidavits 
(March.  1916)  the  plaintiff's  eye  was  injured 
by  an  explosion  on  the  1,200-foot  level  In 
the  Old  Domlni<Hi  mine.  That  the  Injury 
caused  the  loss  of  the  eyesight  That  plain- 
tiff admitted  to  certain  of  the  witnesses  that 
he  was  blind  In  one  of  his  eyes  caused  from 
the  said  accident.  The  general  foreman  In 
his  affidavit  Identifies  the  plaintiff  as  the 
man  who  was  injured  at  the  time  of  the  ac- 
ddent  referred  to,  and  positively  states  that 
thereafter  the  man  bo  Injured  was  blind  in 
one  of  hia  eye&  The  other  witnesses  de- 
scribe the  man  to  whom  they  refer,  and  al- 
lege that  th^  can  identify  tlie  man  If  they 
should  again  see  him. 

The  plaintiff  offered  rebutting  affidavits, 
Mune  at  wbidi  tend  to  c<mtiovert  the  general 
foreman's  statements  ctf  positlTe  identlflca- 
tiMk  itf  plaintiff,  and  other  affidavits  posi- 
tively contradict  the  facts  pr^bsed  to  be  es- 
tablished by  the  witnesses,  vis.  that  plain- 
tiff was  Injured  In  an  accident  in  the  Old 
Dominion  mine  by  which  plaintiff  lost  the 
sl^t  of  an  eye,  that  idaintlfl  was  blind  of 
an  eye  prior  to  the  6th  day  of  May,  1914, 
and  that  plaintiff  admitted  to  any  witness 
that  he  lost  the  sight  of  bis  eye  prior  to 
Uay  6,  1914,  from  any  cause.  At  the  hear- 
ing of  Uie  motion,  the  plaintiff  also  offered 
the  oral  testimony  of  a  doctor  who  examined 
plaintiff  physically  on  the  27th  day  of  April, 
1014,  wbo  certified  the  resnlt  of  such  exam- 
Inatitm.  In  connection  with  the  examining 
doctor's  testimony,  his  examination  certifi- 
cate was  Introduced.  This  certificate  as 
written  by  the  doctor  at  the  time  ol  the  ex- 
amination discloses  that  the  sight  of  hotl) 
eyes  was  "O.  K,''  The  doctor  in  his  oral  tes- 
timony would  discredit  the  force  of  his  own 
certificate  by  stating  that  he  usoally  made 
no  examination  of  the  eyesight,  but  relied 
upon  the  answer  of  the  person  being  examin- 
ed, as  to  the  condition  of  the  eyes. 

[S,  4]  The  trial  court  on  the  hearing  of  the 
motion  denied  the  same.  The  matters  of  in- 
qairy  before  the  trial  oourt  were  whether 
the  proposed  new  evidence  actually  exists, 
whether  such  evidence  tends  to  establish  any 
Baterial  issue  raised  in  the  pleading  on  the 
171F.-0 


main  cas^  whether  the  said  evidence  when 
offered  for  the  consideration  of  the  Jury  witn 
all  the  other  evidence  theretofore  offered 
will  probably  cause  a  determination  differ- 
ent from  that  reached  on  the  former  trial. 
The  last  subject  of  Inquiry  need  be  noticed 
here,  the  preceding  subjects  may  be  deemM 
eBtablished.  If  the  proposed  evidence  in- 
volved is  given  the  full  probative  effect  claim- 
ed for  it,  that  effect  Is:  That  the  loss  of  the 
sight  of  an  eye  was  not  one  of  the  results  of 
the  accident  to  plaintiff  on  May  6,  1914,  and 
therefore  not  an  element  of  damage  in  this 
case.  The  proposed  newly  discovered  evi- 
dence, therefore,  relates  entirely  to  the  mat- 
ter of  the  measure  of  damages'.  The  defend- 
ant in  Its  answer  concedes  that  plaintiff  was 
injured  by  an  accident  on  May  6,  1914,  In  a 
slight  measure  by  mud  and  dirt  striking  his 
ey&  Consequently  the  plaintiff  on  defend- 
ant's said  admission,  is  clearly  entitled  to 
recover  damages  for  the  injury  he  actually 
suffered. 

[5]  In  a  personal  Injury  case,  the  damages 
recoverable  for  injuries  to  a  blind  eye  causeid 
from  mud  and  dirt  striking  the  sightless 
member  cannot  be  definitely  weighed  or  meas- 
ured. Whether  the  Jury  based  a  large  or  a 
small,  or  no  i>ortion  of  the  amount  of  this 
verdict  on  the  loss  of  the  eyesight  cannot 
be  determined  with  exactness.  It  Is  a  fair 
presumption  that  this  element  of  damages 
was  one  carrying  the  large  share  of  the  dam- 
ages given.  It  is  fair  to  presume  that  the 
verdict  In  thiii  case  might  have  been  a  snm 
materially  less  In  amount  than  given  had  the 
Jury  believed  that  plaintiff  did  not  lose  the 
sight  of  his  eye  in  the  accident.  It  is'  fair 
to  presume  that,  on  a  new  trial  with  the  evi- 
dence offered  at  the  former  trial  and  with  the 
pn^iosed  new  evidence,  the  jury  could  find 
a  verdict  for  an  amount  of  damages  mate- 
rially less  than  the  amount  found  at  the  form- 
er txlaU  The  rule  is  that  "proposed  evidence 
to  reduce  the  amount  of  the  recover  only 
must  be  of  80  convincing  a  character  that, 
had  it  been  offered  at  the  trial,  the  verdtet 
would  be  clearly  excessive."  29  Cyc  904, 
and  cases  note  63. 

[6]  The  proposed  evidence  teoAs  to  cda- 
dlct  the  evidence  offered  upon'  the  same  snb< 
Jects  by  the  plaintiff.  On  the  other  hand, 
the  proposed  evidoice  is  rebutted,  by  afflda* 
vlts  offered  by  the  plaintiff.  It  is  not  at  all 
certain  that  the  proposed  evidence,  if  offered 
on  another  trial,  would  reduce  the  verdict, 
if  the  Jury  believed  the  proposed  evidence 
true;  neither  Is  it  convincingly  shown  that 
s-uch  proposed  evidence  actually  exists.  The 
trial  court  clearly  believed  that  the  prepond- 
erance of  the  evidence  was  with  the  plaintiff, 
and  that  a  different  result  would  not  follow 
from  a  new  trial.  In  this  I  think  the  court 
was  right.  The  appellate  court  is  not  justi- 
fied in  disturbing  an  order  of  the  lower 
court  refusing  a  new  trial,  .unless  the  lower 
court  has  by  Its  order  (dearly  abused  tba 
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discretion  given  to  It  In  such  matters.  Cer- 
tainly this  record  discloses  no  abuse  of  dis- 
cretion in  this  particular. 

[7]  The  order  made  on  the  20th  day  of 
May,  1916,  granting  to  the  defendant  a  new 
trial  on  conditions  named  In  the  order,  is  the 
subject  of  a  bitter  attack  by  appellant.  Such 
attack  Is  aimed  at  the  conditions  Imposed. 
The  only  harsh  feature  of  the  order  of 
whidi  complaint  Is  made  is  the  requirement 
as  a  condition  precedent  to  a  new  trial  that 
defendant  advance  to  the  plaintiff  money 
with  which  plalntlBf  may  pay  his  costs  incur- 
red on  a  new  trial.  The  evident  purpose  ot 
the  order  was  to  place  within  the  reach  of 
plaintiff  a  sum  of  money  suffi<^ent  to  meet 
plaintiff's  necessary  costs  of  a  new  trial- 
The  order  does  not  require  the  defendant  to 
deliver  the  money  so  advanced  to  the  ab- 
solute possession  of  the  plaintiff,  and  doubt- 
less if  the  defendant  had  been  sufficiently  in- 
terested and  so  requested,  the  court  would 
Aare  made  the  order  more  specific  by  desig- 
nating a  trustee  to  handle  the  money  advanc- 
ed and  otherwise  bold  dominion  over  the 
money  as  a  fund  In  custody  of  the  court  The 
appellant  has  no  grounds  for  complaint  of 
the  terras  of  the  order  in  question,  for  the 
i-eason  it  by  its  silence  effectively  rejected 
the  conditions  prescribed.  No  possible  harm 
in  the-  circumstances  could  overtake  appel- 
lant by  means  of  the  conditions  attached  to 
the  order  made  on  May  20,  1016,  and  the  or- 
dor  denying  a  new  trial  becaifle  effective  ten 
days  after  the  order  of  May  20,  1016,  was 
entered,  viz.  on  the  30th  day  of  May,  1916 — 
on  that  date  the  motion  for  a  new  trial  was 
overruled. 

[8]  I  have  considered  all  other  questions 
raised  by  the  appellant,  and  a  question  pre- 
sented by  the  record  Involving  plaintiff's  ca- 
pacity to  sue,  by  reason  of  a  probable  change 
of  ills  status  from  that  of  alien  friend  to 
that  of  alien  enemy,  taking  place  since  the 
appeal  in  this  cause  was  perfected.  I  find 
no  reversible  error  in  the  record,  and  upon 
the  whole  case,  I  am  of  the  opinion  the  Judg- 
ment must  be  affirmed. 

FBAMKUN,  a  J.,  and  BOSS.  J.,  concur. 
09  Arts.  S96) 

FARMER  et  aL  v.  DAHL  et  aL  (Civ.  1609.) 
(Supreme  Court  of  Arizona.    March  5,  1918.) 

1.  HtmiCtPAX.  COKPOBATIONS  «=»318— Pavino 

lupBovBHENT— -Abandonment  by  Council. 
Under  Yuma  City  Cliarter,  art.  10,  S  *J» 

Jtroviding  that  the  city  council  shall  determine 
ts  own  rules  of  procMure,  and  article  11,  S  1> 
providing  that  the  mayor  shall  sisn  the  minutes 
of  the  council's  meetings  after  they  have  been 
entered  by  the  recorder  and  approved  by  the 
council,  where  the  city  council  had  hearing  on 
the  protest  of  property  owners  liable  to  assess- 
ment for  paving  work,  and,  as  shown  by  the 
motion  as  entered  by  the  clerk,  motion  was  made 
and  unanimously  carried  abandoning  the  work. 


bat  at  the  next  regular  meeting  of  the  coandl,  a . 
week  later,  and  before  the  minutes  of  the  9nor 
meeting  were  approved  by  the  coancil  and  ngaed 
by  the  mayor,  they  were  amended  to  show  that 
the  work  was  not  abandoned,  but  that  the  bid  of 
a  construction  company  was  rejected  and  its 
cash  deposit  returned,  the  city  conndi  did  not 
atwndoQ  the  proposed  work,  thereby  losing  Juris- 
diction, the  first  action  of  the  council  havinc 
been  limited  to  rejection  of  bids,  as  ezpressea 
in  its  amended  minutes. 

2.  MUHICIPAI,  COEPOBATIOirS  «=»323(l)— PAV- 
ING lupBOVEitENT  —  GBANaxne  Gbadb  or 
Street  —  Damaob  to  ABUTTiMa  Owhbbs  — 
Right  to  Coupi^n. 

Taxpayera  seeking  to  enjoin  execution  of  m. 
paving  contract  may  not  complain  that  the  voA 
will  materially  change  the  established  grade  oC 
street,  where  they  themselves  are  not  owner* 
abutting  on  such  street. 

3.  Municipal  Coepobations  «=»465— Street 
Impsovements— Omission  of  Lots  Belomo- 
INQ  TO  Cmf— Statute. 

By  Civ.  Code  1913,  par.  1938.  the  total  ex- 
pense of  all  work  done  shall  be  assessed  .on  lote 
lying  within  the  limits  of  the  assessment  dis- 
trict without  r^ard  to  lots,  pieces,  or  parcels 
of  land  omitted  because  owned  by  the  ledeml 
government,  state,  or  city,  and  used  in  the  per- 
formance pf  any  public  function. 

4.  Municipal  Cobporations  «e=>964 (3)— Fat- 
ing Ihprovehent  —  Payubnt  bt  Cm  ■ — 
Statute. 

.  Under  Civ.  Code  1913,  pars.  1953-1977,  a 
city's  obligation  to  pay  for  a  specific  paving  im- 
provement on  the  ground  that  its  property  ia 
benefited  does  not  accrue  until  after  the  work, 
under  the  contract,  has  been  completed  and  ac- 
cepted, and  it  is  not  made  a  condition  precedent 
that  the  city  shall  have  on  hand  funds  to  meet 
the  obligation  at  the  time  of  incurring  it;  para~ 
grapU  195U  simply  requiring  that  when  the 
money  is  paid  it  shall  be  paid  out  of  the  city's 
general  fund,  unless  otherwise  designated  in 
the  resolution  of  intention. 

5.  Municipal  Corpobations  «=»330(4)— Pav- 
ing lUPROVEUENI^SPBCUnCATION  OP  PAT- 
ENTED Paving  —  Stutliho  Coxpetition  — 
Statute. 

A  city's  contract  for  a  paving  improvraient 
was  not  fraudulent  and  void  as  stifling  compe- 
tition because  specifying  "Warrenite'°  patent^ 
ed  paving,  the  statute  providing  in  CSv.  Codo 
1913.  par.  1974,  subd.  4,  that  patented  material 
might  be  used,  while  the  owners  of  the  patented 
pavement  called  for  had  filed  a  Ucense  agree- 
ment with  the  city  recorder  agreeing  to  furttiah 
the  pavement  to  all  bidders  on  equal  terms. 

Appeal  from  Superior  Court,  Tuma  Coun- 
ty; Frank  Baxter,  Judge. 

Suit  by  Raymond  R.  Farmer  against  EX  W. 
Dahl  and  the  O.  &  C.  Construction  Company, 
a  corporation,  wherein  the  J.  W.  Dorrlngt<Hi 
Investment  Company  Intervened  as  plaintiff. 
From  judgment  dismissing  the  complaints  of 
plaintiff  and  intervener,  they  appeal.  Judg- 
ment affirmed. 

Clement  H.  Coleman,  O.  A.  Ltndeman,  and 
Wupperman  &  Wuppennan,  all  of  Yuma,  for 
appellants.  John  L.  Gust,  of  Phoenix,  for 
appellees. 

ROSS,  J.  This  Is  an  Injunction  proceeding 
brought  by  the  appellant  Farmer,  ns  a  resi- 
dent property  owner  and  taxpayer  of  the 
assessment  district  hereafter  described  of 
the  city  of  Yuma,  to  restrain  aroellee  Dahl, 
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street  superlnteudent,  from  executing  a  pav- 
ing contract  theretofore  awarded  to  appellee 
0.  &  O.  Constraction  Company  by  the  city 
moDcil  of  the  dty,  and  is  based  upon  certain 
alleged  inflrmitles  in  the  preliminary  statu- 
t«7  proceedings  of  the  council  leading  up  to 
ind  antedating  the  letting  of  the  contract 

^peilant  the  J.  W.  Dorrlngton  Investment 
Company  intervened  In  the  suit,  and  In  its 
complaint  sets  forth  practically  the  same 
grounds  as  the  appellant  Farmer.  Upon  the 
trial  before  the  court,  the  temporary  re- 
straiDlng  order  issued  at  the  instance  of  ap- 
pellant Farmer  was  dissolved  and  Judgmeu 
dismissing  the  complaints  -of  both  the  appel- 
Itnta  was  entered. 

It  is  insisted  by  appellants  that  the 
etty  council  abandoned  the  proposed  work 
and  thereby  lost  jurisdiction.  This  conten- 
tloi  is  based  upon  the  following  condition  of 
the  record:  On  March  27,  1917,  as  provided 
hi  paragraphs  1935  and  1956,  c.  8,  tit  7,  ClvU 
Code,  entitled  "Improvements  of  Streets," 
the  dty  council  passed  and  thereafter  caused 
to  be  pnbliataed  a  reaolatlon  of  Intention  to 
pave  and  otlkerwlse  Improve  certain  portions 
Hi  First  street  and  Second  avenue  of  said 
dly  of  Tnma,  as  one  Imiwovement,  to  be 
Mnstmcted  under  one  contract  and  charged 
against  an  assessment  district  therein  de- 
Kribed  by  lots,  blocks,  and  streets.  No  pro- 
tests against  said  woric,  nor  otdectlomi  as  to 
ibe  eztoit  of  tbe  pn^losed  assessment  dl»- 
trict,  were  filed  with,  the  city  cl^rk  within 
the  time  as  provided  in  paragraph  1957,  or 
at  all,  whereupon  the  city  council  assumed 
larlsdlcticm  as  therein  granted,  and  "by  reso- 
lutloo,  ordered  tbe  Improvement  described 
la  the  resolution  of  intention  to  be  done." 
The  superintendent  of  streets  advertised  for 
Mds  for  tbe  proposed  Improvement  and  on 
Hay  3,  1917,  a  contract  to  do  the  work  was 
awarded  by  the  council  to  the  O.  &  O.  Oon- 
rtmctlMi  Company.  A  protest  against  the 
ezecntioQ  of  the  contract  was  filed  with  the 
coondl  within  the  time  provided  in  para- 
graph 19G0,  alleging  that  the  call  for  bids 
WB8  not  published  the  required  length  of 
time,  and  that  the  opening  of  bids  and  the 
Kward  were  premature.  At  the  same  time 
another  paper  was  presented  to  the  council 
signed  by  a  large  number  of  property  owners 
liable  to  assessment  for  the  proposed  work, 
a^lng  the  council  to  abandon  the  work  and 
proceedings.  On  May  15,  1917,  the  council 
had  a  hearing  upon  the  protest,  and  at  the 
nme  time  considered  the  petition  asldng  that 
tbe  w<^  be  abandoned.  Tbe  action  at  this 
meeting  is  one  of  the  bones  of  contention. 
It  Is  the  contention  of  the  appellants  that  a 
mnOoa  was  made  and  unanimously  carried 
ibandoning  tbe  work,  and  they  rely  upon  the 
■otkn  as  entered  hy  the  derk  as  sustaining 
their  position.  However,  at  the  next  regular 
■eetfaig  of  tbe  council  on  May  226,  and  be- 
fore the  ndnotes  of  May  16tb  were  approved 
kythe  council  and  signed  by  the  mayor,  they 


were  amended  to  show  that  the  work  was 
not  abandoned,  but  that  the  bid  of  the  O.  & 
C.  Construction  Company  was  rejected  and 
its  cash  deposit  returned. 

(2)  It  Is  contended  by  appellants  that  the 
established  grade  on  First  street  between 
Madison  avenue  and  Second  avenue  ivould  be 
materially  changed  by  the  proposed  work,  to 
the  damage  of  the  abutting  property  owners, 
and  that  before  this  can  be  done,  the  dam- 
ages must  first  be  asceirtained  and  paid. 

(3)  Objection  la  made  to  tbe  proceedings 
because  the  resolution  of  intention  included 
the  Improvement  of  a  street  In  front  of  a 
piece  of  land  owned  by  the  dty  of  Yuma, 
without  induding  In  tbe  assessment  district 
the  abutting  property  so  belonging  to  tbe 
city. 

(4)  Appellants  contend  that  the  proceed- 
ings are  not  legal,  In  that  certain  lands  be- 
longing to  the  city  and  being  used  for,  and 
dedicated  to,  a  public  use,  were  included  In 
the  assessment  district  without  the  city  hav- 
lilg  funds  In  its  treasury  to  pay  for  the  Im- 
provement pr<q^ly  cbargeal^e  to  the  dty. 

(JS)  Lastly,  It  Is  contended  that,  Inaamuch 
as  tbe  calls  tar  bids  spedfled  that  tbe  Im- 
provonoit  E^uld  be  of  a  bltullthlc  surfac- 
ing known  as  "Warrenite,"  a  patwted  pro- 
cess'owned  and  contndled  by  Warren  Bros. 
Company,  it  prevented  competition  and  gave 
to  ttie  O.  &  O.  Gonstmction  Company  a  mo- 
n<^ly  In  the  Uda,  contrary  to  law. 

After  tbe  dt7  council  bad  rejected  the 
first  bid  of  the  O.  &  a  Construction  Com- 
pany, tbe  prcvosed  work  was  again  adver- 
tised and  tbe  bid  of  tbe  0.  &  0.  Construction 
Company  again  accepted.  Notice  of  tbd 
award  ot  the  contract  to  tbe  O.  of  O.  Con- 
strucUtm  Company  was  again  published  as 
required  by  paragraph  1960,  and  within  the 
15  days  allowed  by  law  appellant  Farmer 
again  protested,  setting  forth  as  ground  of 
protest  the  five  objections  heretofore  enumer- 
ated. We  will  conrider  t^e  points  made  by 
tbe  appellants  In  the  order  above  named. 

It  Is  provided  by  the  dty  charter  that 
when  local  Improvements  are  made,  "the  laws 
of  tbe  state  of  Arizona  in  force  at  the  time 
of  the  improvement  shall  govern  and  con- 
trol, and  all  proceedings  shall  be  In  conform- 
ity therewith."  Section  19,  art  3,  City  Char- 
ter. Chapter  13,  tit  7,  supra,  vests  Incorpo- 
rated dtles,  towns,  and  villages  "with  power 
to  make  local  Improvements  by  special  assess- 
ments or  by  spedal  taamtlon  of  properQr 
L.enefited."   Section  6,  art  9,  Constitution. 

[1]  First  The  trial  court  In  Its  findings, 
found  that  the  dty  council,  by  its  action  at 
its  meeting  of  May  15th,  did  not  abandon 
the  w^ole  proceedings  for  the  work  contem- 
plated In  its  resolution  of  intention,  and 
that  Its  action  on  the  22d  of  May,  In  amend- 
ing tbe  minutes  before  they  were  approved, 
was  la'wfuL  Section  1,  art  It,  of  tbe  City 
Charter,  among  other  things,  provides:  "He 
[the  mayor]  shall  sign  the  minutes  of  Its  meet> 
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ings  after  they  hare  been  entered  In  the 
minutes  by  the  dty  recorder  and  approved 
by  the  council."  The  minutes  of  May  15th,  ns 
recorded  by  the  clerk  of  the  city  council,  were 
not  approved  by  the  council,  nor  signed  by 
the  mayor. 

Section  e  of  article  10  of  the  charter  pro- 
vides; "The  council  shall  determine  Its  own 
rules  of  procedure."  No  irregularity  In  the 
manner  pursued  In  amending  the  minutes  is 
shown.  For  aught  that  appears,  the  course 
followed  by  the  council  was  that  prescribed 
by  its  rules  for  the  conduct  of  its  business. 
The  record  is  that  the  motion  of  May  15th 
was  an  oral  one  and  entered  by  the  clerk 
according  to  his  understanding.  The  coun- 
cil, finding  it  incorrect,  according  to  the  un- 
derstanding of  its  members,  at  the  next  regu- 
lar meeting  and  before  It  was  approved  and 
signed  by  the  mayor,  corrected  It  to  conform 
to  the  motion  as  made  and  passed  by  the 
council.  As  a  fact,  after  hearing  evidence 
upon  the  question,  the  court  found  that  the 
council  by  its  resolution  of  May  15th  only 
Intended  to  reject  the  bid  theretofore  award- 
ed to  the  O.  St  O.  Construction  Company,  be- 
cause the  publication  for  bids  was  not  in 
accordance  with  law,  and  the  bids  were 
prematurely  opened.  If  the  action  of  the  city 
council  was  limited  to  a  rejection  of  the  bids 
as  found  by  the  court  and  as  expressed  in  Its 
amended  minutes  (and  we  tblnk  we  are 
bound  by  these  records),  It  must  follow  that 
the  council  did  not  lose  jurisdiction  as  con- 
tended. 

[2]  Second.  If  It  be  conceded,  as  contended 
by  appellantft.  that  the  grade  on  First  street 
between  Madison  avenue  aBd  Second  avenue 
had  theretofore  been  established,  and  that 
the  proposed  work  would  materially  change 
such  grade,  whatever  might  be  the  rights  of 
abutting  property  owners  afTected  by  such 
(diange  of  grade,  the  appellants  may  not  com- 
plain for  the  reason  that  it  is  not  shown  that 
either  of  them  owqs  any  property  fadng  on 
iilrst  street  at  such  point  In  oOist  words, 
they  fail  to  show  that  they  will  be  In  any  way 
damaged  even  If  a  change  of  grade  la  eftected. 

[I]  Third.  The  third  pctot  made  la  to  the 
effect  that  a  idece  of  land  belonging  to  the 
tits  and  used  In  the  performance  of  a  public 
function  was  exduded  from  tbe  assessment 
district,  notwithstanding  it  faced  upon  and 
was  beneSted  by  the  prc^osed  Improvements. 
This  feature  is  expressly  taken  care  of  by 
paragraph  1938,  wherein  It  Is  provided  that 
in  such  circumstance — 

"the  total  expense  of  all  work  done  shall  be  as- 
sessed on  the  remaining  lots  •  •  «.  lying 
within  the  limits  of  the  assessment  district, 
without  regard  to  sudk  omitted  lots,  pieces  or 
parcels  of  land." 

[4]  Fourth.  The  contention  that  the  dty 
had  no  funds  in  its  treasury  available  to  ap- 
ply to  the  payment  of  its  proportion  of  the 
assessment  by  reason  of  a  piece  or  parcel  of 
Its  land  used  in  the  performance  of  a  pub* : 


lie  function  being  within  the  assessmmt  dis- 
trict, we  do  not  think  is  well  taken. 

The  appellants  rely  upon  section  9  of  arti- 
cle 10  ot  the  Olty  Charter,  which  provides: 

'^e  council  shall  not  create,  audit,  allow  or 
permit  to  accrue  any  debt  or  liability  in  excess 
of  the  available  m<Hiey  in  the  treasury  that  may 
be  legally  apportioned  and  appropriated  for  such 
purpose,  except  in  the  manner  provided  in  this 
charter  for  incurring  indebtedness.  No  money 
shall  be  drawn  or  evidence  of  indebtedness  be 
issued  unless  there  be  at  the  time  sufficient  mon- 
ey in  tho  treasury  legally  applicable  to  the  pay- 
ment of  the  same  except  as  m  this  cbapt^  pro- 
vided.'* 

Doubtless  this  language  Is  broad  enough  to 
forbid  the  dty  council  from  incurring  the 
proposed  debt,  providing  It  was  intended  to 
cover  debts  or  obligations  arising  out  of  coa- 
tracts  to  improve  the  dty's  streets.  We 
think  It  dear  that  it  was  not  so  intended  be: 
cause,  in  subdivision  7  of  section  7  of  said 
article  10,  this  language  Is  employed : 

"Xo  action  providing  for  any  specific  improve* 
me&t,  for  the  appropriation  or  expenditure  of 
any  public  money,  except  a  sum  less  than  five 
hundred  (500)  dollars,  for  the  appropriation, 
acquisttioD,  sale  or  lease  of  public  property; 
for  the  levying  of  any  tax  or  assessment;  for 
the  granting  of  any  franchise;  for  establishtne 
or  changing  fire  limits;  or  for  the  imposing  <n 
any  penalty,  shall  be  taiken  except  by  ordinance; 
provided  that  such  exceptions  be  observed  as 
may  be  called  for  in  cases  where  tlie  council 
takes  action  in  pursaance  of  a  general  law  of 
the  state." 

ETvHTthlng  that  the  comidl  iSA  In  the  mat- 
tBT  of  paving  First  street  and  Second  avoine 
was  done  *'ia  pursuance  of  a  general  law  ot 
the  state."  to  vit,  chapter  13,  tit  7.  ttapn. 
The  dty  oouncil,  haidng  ordered  the  woi4e. 
to  be  done,  the  general  law  creates  the  Ua- 
bllity  in  the  following  language: 

"In  the  event  that  the  l^islatire  body  shall* 
in  sudi  resolution  of  intention,  declare  that  said 
lots,  pieces  or  parcels  of  land  so  owned  as  afore- 
said [that  is,  by  the  dty],  or  any  of  them,  shall 
be  included  in  the  assessment,  or  in  the  event 
that  no  dedaration  is  made  respecting  such  lots, 
pieces  or  parcels  ot  land,  then  said  mnnicipality 
shall  be  liable  for  such  sum  or  sums  as  thereaft- 
er may  be  assessed  against  such  lots,  pieces  or 
parcels  of  land  so  owned  and  used,  which  shall 
be  payable  by  the  said  city  out  of  the  general 
fund,  unless  the  legislative  body  shall  in  its 
resolution  of  intention  designate  another  fond." 
Paragraph  1958. 

Under  the  improvement  statute,  the  ob- 
ligation to  pay  for  spedflc  public  Improve- 
ments does  not  accrue  until  after  the  work 
under  the  contract  has  been  completed  and 
accepted.  The  general  law  does  not  make  It 
a  condition  that  the  dty  shall  have  on  hand 
funds  to  meet  this  obligation  at  the  time  of. 
incurring  It  It  simply  requires  that,  wiiea 
It  is  paid.  It  shall  be  paid  out  of  the  gen- 
eral fund,  unless  otherwise  designated  in 
the  resolution  of  Intention. 

[E]  Fifth.  Under  the  facts  of  this  case, 
the  specification  that  the  work  should  be  of 
the  "Warrenlte"  patented  paving  does  not, 
stifle  competition  and  render  the  proposed 
contract  fraudulent  and  void.  In  the  first 
place,  It  is  provided  In  subdivision  4,  par. 
1874.  that  patented  material  may  be  empipy-. 
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ed  In  any  ImproTement  or  work  donS  under 
tbat  diapter.  It  Is  further  shown  that  this 
speciflcation  does  not  stlde  competition,  for 
the  reason  that  Warren  Bros.  Company,  own- 
ers of  the  patented  pavement  called  for,  bad 
filed  a  llcCTse  agreement  with  the  city  re- 
corder of  the  dty  of  Xoma.  by  which  they 
agreed  to  furnish  the  patented  pavement  to 
all  Udders  <m  equal  terms.  If  all  bidders 
could,  upon  equal  terms,  obtain  from  the 
Warrm  Bros.  Company  the  patented  mate- 
rial called  tar  in  the  spedficatlOTis,  that  Is, 
a  showing  that  the  element  of  competition 
was  present  and,  at  the  same  time,  the  dty 
was  enabled  to  secure  that  kind  of  pave- 
meot.  In  Its  cqpinlon,  best  suited  to  its  cli- 
matic conditions.  Sherrett  v.  City  of  Port- 
land, 75  Or.  449.  147  Pac.  882. 

We  condude  that  the  assignments  are  with- 
out merit,  and  the  Judgment  la  therefore  af- 
firmed. * 

FRANKLIN.  O.  J.»  and  GI7NNINGHAM, 
J.,  concur. 

Of  Aril.  S61)  ' 

DT7FF  T.  STATE.    (No.  480.) 
(Supreme  Court  of  Arizona.    March  6,  1918.) 

1.  OttTMiNAi.  Law  <t=»850— ExpEanrErrrs. 

In  a  prosecution  for  e  violation  of  tiie  pro- 
hibitioD  amendment,  where  the  state's  witnesses 
bad  teatiiied  as  to  the  amount  of  ice  in  eacti 
^as8  containins  liquor,  when  served  to  them,  the 
aamtasioo  of  a  driukiog  elass  containing  a  piece 
of  potty  to  represent  the  ice  and  to  illustrate 
the  liquid  contents  when  the  ice  was  subtracted 
was  proper ;  it  not  bting  the  duty  of  the  court 
to  require  tbe  prosecution  to  nave  the  ice 
brouebt  into  the  courtroom,  cracked  there,  and 
tbe  precise  amount  of  ice  placed  in  each  glass. 

2.  Ceiuinai,  Law  (S=s>1169(5) — Admibbion  of 
Evidence — Cube  bt  Instbuctions. 

In  sudi  prosecution,  any  error  in  proving, 
by  the  riberiSi  how  much  money  the  county  bad 
paid  out  for  detective  services  and  the  profit  to 
the  county  was  cured  by  its  exclusion  and  by 
an  instruction  not  to  consider  it. 

CanaNAz.  Law  ©=3555  —  Detectivb  Evi- 

DEINCB — WeIOHT  and  SUFFICIENOT. 

In  such  prosecution,  an  objection  that  the 
evidence  against  defendant  was  largely  furnish- 
ed by  hired  detectives,  and  that  for  that  reason 
its  weight  and  credibility  were  undermined,  was 
without  force,  as  such  fact  would  have  aided 
tbe  defendant  more  than  It  would  have  harmed 
him. 

4.  Criminal  Law  «=»372(2)— Bvi  deuce— 0th- 
EB  Often BEs— Scheme  ob  Plan. 
In  such  prosecution,  tbe  admission  of  other 
acte  similar  to  the  one  alleged  in  tbe  informa- 
tion was  proper,  where  it  tended  to  show  a 
scheme  or  plan  resorted  to  as  a  subterfuge  to 
evade  tbe  law  and  to  corroborate  and  thrt)W 
Hght  on  the  offense  charged,  and  where  effect 
was  limited  to  showing  such  scheme  or  subter- 
fuge. 

6l  Criminal  Law  ^=>742(1)— Detecxivb  Evi- 
iWKcs— Pbotihcx  or  Jdbt. 
In  a  iwosecati(m  for  the  violation  of  tht 

Erolubition  amendment,  the  weight  and-  credi- 
ility  of  the  testimony  of  the  prosecuting  wit- 
Dcasest  detectives  employed  by  the  county,  by 
reason  of  tbalr  interest  and  character  was  fw 
tbe  jnry. 


6.  Cbiuinal  Law  i^=337— DETEcnvsa. 

There  is  no  law  forUdding  tbe  employment 
of  detectives  to  engage  in  ttte' discovery  and 
suppressitm  of  crime. 

7.  Intoxicatinq  LiquoBS  C=»236<1)— Offehs- 

ES-nSUFFIOIENCT    OF-  EVIDENCE, 

In  a  prosecution  for  the  violation  of  the  pro- 
hibition amendment  for  the  sale  of  whisky,  held 
that  there  was  subetaotial  evidence  in  the  rec- 
ord to  support  a  conviction. 

Appeal  from  Superior  Court,  Yavapai 
County;  Frank  O.  Smith,  Judge. 

Larry  Duff  was  convicted  of  a  violation  of 
the  prohibition  law,  and  he  ai^>eal8.  Af- 
firmed. 

Robert  B.  liorrl8<»,  of  Pr^oott,  for  ap- 
pellant Wil^  E.  Jtmes,  Atty.  Gen.,  and  Geo. 
W.  Har4>en.and  B.  W.  Kramer,  Asst.  Attys. 
Gen.,  for  the  Stata 

FRANKLIN,  C.  J.  The  appellant  was 
convicted  of  a  violation  of  tbe  prohibi- 
tion amendment.  On  tbe  22d  day  of  May, 
1910^  about  10  o'clock  in  the  evening, 
one  R.  H.  Bryant  and  his  wife  went  in- 
to Birch  Bros,  restaurant  In  the  city  of 
Prescott,  entering  tbe  restaurant  through 
a  rear  door  and  occupying  one  of  the  booths 
reserved  for  iMitrons  of  the  place.  It  appears 
tbat  tn  connection  with  this  restaurant  the 
Birch  Bros,  have  a  room  equipped  with  bar 
fixtures,  pool  tables  and  other  paraphernalia 
usually  foiind  in  a  saloon,  the  bar  being  used 
ostensibly  for  the  purpose  of  selling  soft 
drinks  or  nonintozlcating  beverages.  The 
ai^Uant,  Larry  Duff,  was  employed  by 
Birch  Bros,  to  sell  and  serve  beverages  at. 
this  bar,  and,  on  a  call  from  patrons  In  tbe 
booths  adjoining  tbe  restaurant  to  take 
drinks  into  those  private  rooms  for  them. 
It  appears  from  the  testimony  of  the  pros- 
ecuflon  that  the  plan  or  scheme  of  the  Blrcli 
Bros,  to  evade  the  law  was  to  sell  whisky, 
or  other  Intoxicating  liquors,  to  the  patronii 
of  the  place  under  the  subterfuge  of  selling 
ginger  ale.  On,  tbei  evening  in  question, 
Bryant  and  his  wife  purchased  from  appel- 
lant 14  drinks.  These  drinks  were  served 
In  glasses  each  containing  about  six  ounces  of 
liquid.  Seven  of  the  drinks  were  served  to 
Bryant,  and  an  equal  number  to  his  wife. 
Appellant  admits  serving  these  drinks  to  the 
Bryants  on  this  occasion,  but  unequivocally 
asserts  that  the  glasses  placed  before  them 
contained  nothing  but  ginger  ale,  with  the 
addition  of  a  suitable  amount  of  ice  to  each 
glass  thereof;  that  he  served  them  with  no 
Intoxicating  liquor  whatever.  Tbe  Bryants, 
however,  are  equally  positive  that  tbe  ginger 
ale  contained  in  the  glasses  served  to  them 
by  Duff  contained  intoxicating  liquor  dis- 
guised In  the  ginger  ale.  They  drank  por- 
tions of  the  liquid  out  of  each  of  the  glasses, 
and,  when  testifying,  described  with  minute 
particularity  the  Intoxicating  effect  of  tbe 
liquor.  In  addition  to  this,  the  Bryants 
brought  with  them  Into  the  booth  an  empty 
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pint  bottle.  In  this  empty  bottle  they  pour- 
ed portions  of  the  liquid  from  each  of  the 
glasses  serveA  to  them  by  Duff  until  the 
bottle  was  nearly  full,  whereupon  they  took 
It  to  their  room  In  the  hotel  and,  after  pour- 
ing a  small  part  of  its  contents  into  a  small- 
er bottle,  sealed  up  the  larger  bottle  with 
Its  contents.  This  liquor  was  afterwards 
analyzed  by  a  chemist,  and  found  to  contain 
approximately  40  per  cent  alcohol.  These 
bottles  ot  liquor  were  put  in  evidence  over 
the  objection  of  appellant;  the  ground  of 
objection  being  that  they  were  not  sufficient- 
ly Identlfted.  There  Is  no  merit  In  the  ob- 
JecUm  because  the  identity  of  the  exhibits 
was  established  with  a  great  degree  of  preci- 
sion. 

[1]  Ai^llant  complains  because  the  court 
allowed  a  drinking  glass  containing  a  piece 
of  putty  to  be  admitted  In  erldence.  The 
Bryants  bad  testified  as  to  the  amount  of 
Ice  that  was  in  each  glass  containing  the 
llquOT  wb«m  served  to  them.  Hie  purpose 
df  the  patty  tras  mer^  to  r^resent  the  ap- 
proximate amount  of  Ice  In  eadi  glass  and 
Illustrate  to  the  jury  the  liquid  contents 
tiiereof  whesi  the  quantity  of  Ice  was  sub- 
tracted. The  Bryants  testified  clearly  as 
to  the  amount  of  Ice  served  with  each  drink, 
and  the  exhibit  bad  slight,  If  any,  probative 
force,  bat  the  Jury  were  entitled  to  bave 
the  benefit  of  the  exhibit  for  what  It  was 
worth.  The  argument  that  it  was  the  duty 
of  the  court  to  require  the  prosecution  to 
bare  ice  brongbt  Into  the  courtroom,  crtxikeA 
there  and  the  precise  amoont  placed  in  each 
glass.  Is  not  convincing. 

[f\  The  county  attorney,  against  the  ob- 
jection of  appellant,  offered  to  prove  by  the 
sheriff  of  Tavapai  county  how  much  money 
the  county  had  paid  out  for  detective  serv- 
ices In  the  prosecution  of  bootleggers  and  the 
amount  of  profit  the  county  had  earned  since 
the  1st  day  of  January,  1916,  by  reason 
thereof.  This  Is  assigned  as  error,  but  the 
court  rejected  the  offer  of  proof,  and  very 
emphatically  told  the  Jury  to  disregard  it 
and  not  give  It  any  consideration  in  arriving 
at  their  verdict.  Conceding  that  it  was  er- 
ror to  make  such  an  offer,  It  was  cured  by  the 
ruling  of  the  court  and  its  instruction  to 
the  jury. 

[3]  One  of  the  most  vigorous  attacks  upon 
the  evidence  for  the  prosecution  was  that  It 
was  lai^Iy  the  product  of  hired  detectives, 
and,  tor  that  reason  its  weight  and  credibil- 
ity was  undermined.  It  occurs  to  us  that 
tbls  (tfer  made  by  the  prosecution,  If  per- 
mitted, would  rather  bave  aided  tbls  con- 
tention of  the  defense  than  otherwise^ 

C4]  Over  the  objectlcm  of  appellant,  the 
court  permitted  evidence  of  other  acts  than 
the  me  alleged  In  the  Informatlra,  but  of  a 
fdmUar  nature.  According  to  the  testimony 
for  tbB  prosecution,  the  plan  or  scheme 
adopted  for  the  disposal  of  Intoxicating  llq- 
xua  was  to  disguise  sucb  Uquw  in  ginger 


ale.  This  was  but  a  mere  subterfuge  by 
which  the  illicit  traffic  In  the  forbidden  thing 
was  accomplished.  The  appellant  denied  the 
sale  of  intoxicating  liquor  altogether.  His 
claim  was  that  he  sold  ginger  ale  and  nothing 
else.  The  principle  upon  which  proof  of 
other  acts  of  a  similar  nature  is  allowed  ix 
cases  of  this  kind  may  be  readily  under- 
stood, but  it  is  the  practical  application  oi 
the  principle  to  the  concrete  case  that  is  at- 
tended with  difficulty.  In  those  cases  where 
the  evidence  shows  that  the  defendant  has 
concocted  a  scheme  or  plan  and  is  resortlns 
to  a  subterfuge  to  evade  the  law.  this  claas 
of  testimony  will  be  permitted  to  show  the 
system  or  plan,  to  uncover  the  subterfuge, 
"in  corroboration  of  and  to  throw  ll^t  on 
the  offense  charged."  In  Glutt  v.  State,  16 
Ariz.  179,  142  Pac  644,  the  prlncU>le  was 
thus  clearly  stated: 

"The  law  recognizes  that  it  Is  almost  impossi- 
ble to  secure  convictions  for  violations  of  the 
local  option  and  other  liquor  laws,  if  the  evi- 
dence is  confined  to  a  single  sale,  as  ordinarily 
the  crimioal  act  is  witneesed  only  by  the  buyer 
and  seller ;  but  observation  and  common  knowl- 
edge tcacb  that  isolated  and  secret  sales  mSke 
up  and  constitute  the  business,  or  sometimes  an 
important  feature  of  the  business,  of  the  accused 
in  these  cases,  and  for  that  reason  the  facts 
and  ciraumstances  of  other  sales  than  the  par- 
ticular one  charged  are  admitted  as  in  corrobora- 
tion of  and  to  throw  light  on  the  offense  charged. 
Childress  v.  State.  48  Tex.  Cr.  617.  90  S.  W. 
30;  SUte  V.  Peterson,  OS  Minn.  210,  ICS  N. 
W.6." 

While  in  that  case  the  discussion  arose 
upon  as  instructloa  and  the  observations 
made  were  limited  to  the  parttcalar  assign- 
ment of  error  then  before  ns.  we  are  con- 
vinced. In  the  light  of  the  furtUer  considera- 
tion afforded,  that  the  principle  may  be  ex- 
toided  to  tbe  admissibility  of  the  evidence. 
Hie  most  serious  objection  to  be  made  against 
this  class  of  evidence  is  that  the  Jury  might 
thereby  find  the  defendant  guilty  under  tbe 
proof  of  other  similar  acts  when  they  would 
not  find  htm  guilty  of  any  particular  disposi- 
tion of  the  liquor.  This  Is  to  be  obviated, 
however,  by  tbe  instructions  of  tbe  coart 
limiting  the  effect  of  tbe  evidence  and  the 
consideration  thereof  to  the  purpose  for 
which  it  was  offered,  and  on  which  account 
It  was  alone  relevant  and  material.  After 
doing  tbls  and  further  telling  the  jury  that 
the  question  as  to  whether  or  not  the  defend- 
ant has  been  guilty  of  any  other  offense  is 
not  a  question  for  them  to  determine,  the 
court  said: 

"The  question  before  you  ia  wbetber  or  not  the 
defendant  committed  the  particular  crime  as  al- 
leged in  this  information  in  this  case;  and,  If 
you  fail  to  find  beyond  a  reasonable  doubt  that 
the  defendant  committed  this  particular  crime  as 
charged  in  the  informatirai,  even  though  you  be- 
lieve he  Is  guilty  of  these  offenses,  then  I  charge 
you,  you  most  find  him  not  guiltr  in  this  case.** 

In  tbls  we  percdve  no  error.  Indeed,  tlie 
court  had  prevtonsly  told  the  Jury  tbat  be- 
fore they  may  consider  the  evidence  of  other 
sales  of  Intoxicating  liquor,  they  must  be  sat- 
isfied beyond  a  reasonable  doubt  that  the 
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defendant  did  sell  the  particular  intoxlcatlDg 
liquor  as  alleged  In  the  Information,  which 
robbed  the  evidence  of  other  sales  of  any 
probative  force  whatsoever,  and  obviously 
is  more  favorable  to  defendant  than  he  was 
entitled. 

II-7]  The  prosecuting  witness  to  whom  the 
liquor  was  sold  Is  a  detective  who  was  em- 
ployed by  the  county  to  detect  violations  of 
the  liquor  law.  We  are  asked  to  scrutinize 
incoDsistendea  in  the  testimony  that  are  In- 
evitable In  the  record  of  every  case,  to  de- 
stroy the  weight  and  credibility  of  the  testi- 
mony on  account  of  the  interest  and  charac- 
ter of  the  prosecuting  witness,  and  reconcile 
the  conflicts  and  resolve  all  doubts  in  favor 
of  the  defendant  Tbis  is  all  matter  for  ar- 
gument to  a  Jury,  and  it  was  their  exclusive 
province  to  determine  It.  They  have  deter- 
mioed  it  against  the  defendant  upon  substan- 
tial evidence,  and  there  it  most  eaA.  There 
Is  no  law  forbidding  the  employment  of  de- 
tectives to  aid  in  the  discovery  and  suppres- 
b1<hi  of  crime.  Such  a  method  Is  not  Inherent- 
ly bad.  Its  credibility  and  weight  Is  there- 
fore for  the  conslderatioii  of  the  jury.  The 
trial  court  Is  not  permitted  to  tell  the  jury 
that  such  testimony  Is  unworthy  of  belief, 
that  it  should  be  viewed  with  suspicion,  or 
that  It  should  be  closely  scrutinized.  Under 
the  Constitution,  the  trial  court  Is  forbidden 
to  comment  upon  the  testimony  of  witnesses. 
It  is  sufficient  that  the  evidence  has  been 
considered  worthy  of  belief  by  the  Jury.  Our 
duty  is  limited,  then,  to  ascertaining  If  there 
be  any  substantial  evidence  In  the  record  to 
Eui^rt  such  a  verdict,  and  we  so  find.  Other 
assignments  are  made,  but  they  are  not  of 
sufficient  moment  to  require  further  dls- 
cunion. 

Upon  the  whole  case,  substantial  justice 
has  been  done,  and,  there  being  no  reversible 
error,  the  judgment  is  affirmed. 

BOSS  and  CDNNINGHAM,  JJ.,  oncnr. 

(M  AtIx.'  368)  ' 

BIRCH  V.  STATE.    (Cr.  428.) 
(Sopreme  Court  of  Arizona.    March  5,  1918.) 

1.  IMTOXICATINO  LiQUOBS  ^=>198— OfTENSBS 
— PRELIHIItABT  BXAMIRATION. 

In  prosecution  for  disiraaiDg  of  intoxicating 
liquor,  a  preliminanr  examination  before  a  com- 
autting  magistrate  Is  unnecessary. 

2.  CamNAi.  Law  ®=>404(4)— Eviuencb— I>e< 

MONSTRATIVC  EVIDENCE— iDENTrTT. 

Id  a  prc»ecution  for  the  nnlawful  sale  of 
whisky  the  admission  of  the  bottle  in  evidence, 
after  it  was  definitely  traced  from  the  bands  of 
defendant  right  into  the  courtroom,  was  not  ob- 
jectionable on  the  ground  that  it  nad  not  been 
pnq>erly  identified. 

3.  CsnfiNAL  Law  ^=>372(2)— Evidbhcx— 0th- 
EB  Offznbbs. 

In  prosecution  for  unlawful  sale  of  whisky, 
the  admisaioQ  of  evidence  of  other  sales  of  a 
■imilar  nature  to  that  charged  in  the  informa- 
tion was  proper,  wliere  the  evidence  for  Uie 
state  was  to  the  effect  that  defendant  showed  a 


desire  for  secrecy,  and  disposed  of  it  surrepti- 
tiously and  by  a  roundabout  way,  calculated  to 
evade  detection,  and  where  it  was  limited  to 
showing  a  plan  or  scheme. 

4.  Cbiuinal  Law  «»&55— Deibotivk  E>vi- 
DENCE— Province  of  Jubt. 

In  prosecution  for  the  unlawful  sale  of  whis- 
ky the  testimony  of  the  detectives  to  whom  it 
was  sold  was  not  unworthy  of  belief  merely  be- 
cause of  their  employment  and  interest  in  the 
case,  itr  weight  and  credll^ity  being  for  the 
jury, 

5.  Intoxicating  Liquoks  <S=»233(3)— Offens- 
es—Evidence— United  States  License. 

In  a  prosecution  for  selling  whisky  in  vio- 
lation of  the  proliibition  amendraentt  evidence 
that  def^dant  nad  been  granted  a  license  by  the 
United  States  to  retail  intoxicating  liquor  was 
admissible,  as  the  acquisition  or  iKissession  of 
instruments,  or  other  means  of  doing  an  act,  is 
always  a  relevant  inquiry. 
0.  Criminal  Law  €=31159(4)  — Sutficibnoy 
OF  EviDENCEr— Appeal. 

Unless  the  evidence  is  inherently  improba- 
ble or  bad,  the  Supreme  Court  cannot  reject  the 
evidence  for  the  state  and  decide  the  case  upon 
the  evidence  for  the  defendant,  as  the  weight 
aud  credibili^^  of  testimony  must  be  decided  by, 
and  any  conflict  reconcilea  by,  the  jury. 
7.  Criminal  Law  €=3llG3(l)  —  Appeal  —  Re- 

VEBSAL. 

OaBcs  may  be  reversed  in  the  Supreme  Court 
only  where  tne  record  affirmatively  shows  error 
prejudicial  to  stmie  substantial  right  of  a  de- 
fendant. , 

Appeal  from  Superior  Cpur^  Xftvapai 
County;  Frank  O.  Smith,  Judge. 

Bob  Blrcb  was  convicted  of  disposing  of 
Intoxicating  liquor,  and  he  appeals.  Af- 
firmed. 

Kobert  E.  Morrison,  of  Pre&cott,  for  appel- 
lant. Wiley  E.  Jones,  Atty.  Geu.,  Geo.  T. 
Harben  and  R.  W.  Kramer,  Asst.  Attys.  Gen., 
and  John  H.  CampbeU*  of  Tucson,  for  the 
State. 

FRANKLIN,  C.  J.  Appellant  was  convict- 
ed of  disposing  of  intoxicating  liquor  to  one 
S.  E.  Terry,  and  appeals.  According  to  the 
testimony  the  defendant  conducted  a  business 
located  on  Montezuma  street  in  the  dty  of 
Prescott  His  establishment  is  a  two-story 
building  in  which  there  Is  a  barroom  and 
restaurant  on  the  first  fioor.  Adjoining  the 
restaurant  and  used  in  connection  therewith 
are  several  private  rooms  or  booths.  A 
stairway  leads  from  the  lower  to  the  upper 
fioor.  The  upper  part  of  the  house  consists 
of  room&r,  most  of  which  are  used  for  lodging 
guests,  but  some  of  them  are  set  apart  for 
gambling  at  games  with  cards.  The  prose- 
cuting witness,  S.  EL  Terry,  and  his  brother. 
W.  W.  Teny,  wctb  employed  by  Ysvapal 
county  to  obtain  evidence  of  violations  of 
the  liquor  law.  At  a  time  about  midnight, 
either  the  last  hour  of  the  22d  or  tbe  first 
hour  of  the  23d  of  Hay,  1016,  It  Is  not  ex- 
actly clear  which,  these  men  purchased  a 
pint  bottle  of  whldcy  from  appellant  at  his- 
place  of  business. 

[1]  Appellant  complains  of  the  insufficiency 
of  the  Information  because  it  Is  not  shown 
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that  he  wab  committed  to  answer  for  the  of- 
fense after  a  prelimlnarr  examination  before 
a  committing  magistrate.  We  have  held  that 
in  this  class  of  cases  a  preliminary  exami- 
nation b^ore  a  committing  magistrate  is 
unnecessary.  Mo  Yaen  t.  State,  18  Ariz. 
491,  163  Pac.  135,  L.  E.  A.  1917D,  1014. 

[2-4]  Objection  is  made  to  the  introduction 
of  the  bottle  of  whisky  in  evidence  t)eeauBe 
it^was  not  properly  identified.  It  would  be 
difflcnlt  to  imagine  how  an  exhibit  in  a  case 
could  ho  more  clearly  identified.  The  bottle 
of  whisky  was  definitely  traced  from  the 
hands  of  appellant  right  into  the  courtroom. 
It  is  urged  that  the  court  erred  in  allowing 
evidence  of  other  sales  of  a  similar  nature  to 
the  one  charged  in  the  information.  Appellant 
denied  ever  making  any  sale  of  whisky  to  Ter- 
ry. The  evidence  for  tlie  state  is  to  the  ef- 
fect that  the  behavior  of  appellant  showed  a 
desire  for  secrecy.  The  method  adopted  by 
him  for '  disposing  of  whisky  was  surrepti- 
tious and  by  a  secret  and  roundabout  way  well 
calculated  to  evade  detection.  It  was  urged 
persistently  and  with  vigor  that  the  prose- 
cuting witnesses  were  detectives  and,  by  rea- 
son of  their  employment  and  interest  In  the 
case,  ^worthy  of  belief.  In  die  ca&e  of 
aoff  T.  State,  16  Arlx.  179,  142  Pac  844.  we 
said; 

"Most  of  the  sales  testified  to  lo  this  case 
were  sales  made  to  the  prosecuting  witness.  The 
appellant  denied  ever  making  any  sale  to  him- 
This  being  the  Issue,  why  was  not  proof  of 
other  sales  to  the  prosecutmg  witness  than  the 
one  relied  upon  reievaot,  whether  supported  by 
his  testimony  alone  or  by  other  witnesses  as 
corroborating  evidence  of  the  offense  charged? 
There  was  no  direct  testimony  of  sales  by  appel- 
lant to  third  parties,  except  the  testimony  of  the 
prosecuting  witness,  and  those  sales,  it  oelieved 
by  the  jury  to  have  been  made,  were  relevant 
as  a  circumstance  tending  to  show  that  appellaat 
was  In  the  business  of  violating  the  local  option 
law.  There  is  one  thing  certain  from  the  rec- 
ord, and  that  ia  that,  if  appellant  disposed  of 
intoxicating  liquors  at  all.  ne  was  doing  it  se- 
cretly and  under  cover  to  avoid  detection,  and, 
if  a  plan  or  scheme  of  that  kind  was  followed, 
the  evidence  of  other  sales  was  competent  and 
relevant  to  corrot>orate  and  throw  light  upon  the 
offense  charged,  as  stated  ia  the  instruction." 

The  court  In  its  charge  to  the  jury  was 
careful  to  limit  this  character  of  evidence 
to  the  only  purpose  for  wblch  It  la  admis- 
sible. 

The  contention  here  made  has  this  day 
been  decided  in  Duff  v.  State,  171  Pac.  133, 
to  be  without  merit. 

[6]  Objection  is  made  t>ecause  the  state 
was  permitted  to  show  that  appellant  had 
made  application  for  and  been  granted 
a  license  by  the  United  States  to  retail  in- 
toxicating liquor.  The  acquisition  or  pos- 
session of  instruments,  tools,  or  other  means 
of  doing  an  act  is  always  a  relevant  inquiry. 
It  ia  usually  a  most  significant  circumstance. 
What  does  one  naturally  Infer  when  a  gov- 
ernment license  to  sell  liquor  Is  purchased 
by  another?  The  natural  inference  would  be 
that  it  evidences  a  design  to  sell  such  liquor 
of  course.  It  la  CMmiHm  knowledge  that  one 


does  not  procure  at  expense  a  particular 
thing  aa  a  means  for  accomplishing  a  partlo 
uiar  purpose  without  any  design  to  do  the 
act  for  which  such  thing  Is  to  be  used.  Like 
all  evidoKe,  Its  probative  value  varies  as 
the  circumstances  of  each  case  are  developed. 

As  in  the  Duff  Case  Just  de<^ded,  so  In 
this  case  the  testimony  of  the  detectives  la 
vigorously  assailed.  Hie  thread  of  their 
story,  however,  runs  plainly  through  the  reo 
ord.  There  are  softnesses  in  It  here  and 
there,  but  in  the  most  solid  of  rocks  little 
veins  of  softness  are  frequently  encountered. 
To  what  extent  these  little  fissures  detract 
from  the  weigtU:  ot  solidity  of  the  body  is 
for  the  jury,  under  the  instructions  of  the 
court.  The  witnesses  were  subjected  to  a 
most  searching  cross-examination  conducted 
wit^  that  skill  and  vigor  with  which  app^- 
lant's  attorney  Is  so  well  equipped.  Ey&ry 
matter  favorable  to  appellant's  contentions 
has  been  brought  out  and  developed  both  in 
the  trial  court  and  here  on  ai^>eaL 

[6]  The  character  of  the  witnesses,  their 
employment,  the  infiu^ices  which  surround- 
ed them,  and  their  Interest  In  the  result  of 
the  prosecution  were  with  clarity  ami  in 
detail  laid  before  the  triers  of  fact  Tet* 
notwithstapding  all  this,  the  Jury  believed 
the  story  of  the  prosecution  and  discredit- 
ed that  ot  the  defense,  and  this  with  the 
sanction  of  the  trial  Judge.  Unless  It  Is  in- 
herently Improbable  or  bad,  this  court  can- 
not reject  the  evidence  for  the  state  and 
decide  the  case  upon  the  evidence  for  the 
defendant  There  ts  nothing  Inherently  im- 
probable in  the  testimony  that  appellant  sur- 
reptitiously disposed  of  a  twttle  of  whisky. 
The  docket  of  this  court  shows,  that  it  Is 
not  an  uncommon  thing  for  men  to  violate 
the  liquor  law.  It  is  an  oft-repeated  speech 
of  this  court  that  the  weight  and  credibility 
of  testimony  must  be  decided  and  any  conflict 
In  the  evidence  reconciled  by  the  jury.  The 
court  is  concerned  with  the  admissibility  o£ 
evidence  tn  order  to  guard  the  jury  against 
erroneous  persuasions. 

The  artificial  rules  of  procedure  governing 
the  admissibility  of  evidence,  however,  are 
not  the  ultimate  object  of  judidal  investiga- 
tion. As  Mr.  Wigmore  says,  the  procedural 
rules  are  devised  as  a  mere  preliminary  aid 
to  the  main  activity,  viz.  the  persuasion  of 
the  jury's  mind  by  safe  materials.  It  is  the 
proof,  then,  that  assumes,  the  important  place 
in  judicial  investigation  and  relatively  the 
most  important  piaca  It  Is  upon  the  proof 
that  the  chief  duty  of  counsel  Is  focussed  In 
oontentious  persuasion — mind  to  mind,  coun- 
sel to  juror,  the  state  against  the  defendant 
— each  partisan  seeking  to  move  the  mind  o£ 
the  impartial  trlbunah  The  Judgment  of  a 
tribunal  so  constituted  to  try  the  fact,  being 
the  outgrowth  of  these  conditions  and  nour- 
ished in  such  an  atmosphere.  Is  not,  wltUn 
its  peculiar  Jurisdiction,  lightly  to  be  dis- 
regarded. 

[7]  Intoxlratlng  liquor  is  considered  a  most 
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serious  erll  by  tbe  jteople  ot  tliSt  state,  and 
they  bare  adopted  most  drastic  measures  to 
suppress  it  Those  who  have  any  regard  tor 
their  freedom  and  reputatl<His  must  resist 
tbe  temptation  to  engage  In  the  traffic.  Oas- 
es may  be  reversed  In  this  court  only  where 
tbe  record  affirmatively  shows  error  prejudl- 
dal  to  some  substantial  right  of  a  defendant, 
and  there  Is  no  soch  showing  in  this  case. 

Some  assignments  of  error  are  made  whl<A 
have  been  carefully  ccmsldered,  but,  in  our 
judgment,  they  are  without  merit,  and  brev- 
ity forbids  any  particular  discussion.  Upon 
the  whole  case,  the  judgment  must  be  af- 
flnned;  and  it  Is  so  ordered. 

KOSS  and  CUNNINGHAM,  JJ.,  concur. 


(19  AriE.  371) 

PBIESTLT  V.  STATE.   (Cr.  436.) 

(Snpr«me  Court  of  Arizona.    March  5,  1018.) 

L  JUBT  «=>85  —  lUFABTIALtTT  —  DiBOBRTtON 

or  Tbiai.  Ootrar. 
Whether  tbe  existence  of  a  state  of  mind  on 
the  part  of  a  juror  is  such  as  will  prevent  him 
from  acting  with  impartiality  is  ordinarily  a 
matter  which  must  be  left  largely  to  the  wise 
discretion  of  the  trial  court. 

2.  Ceiuinai.  IjAW  «=>1152(2)  —  SELECrmo 
JuBOBs — Revebsible  Ebbob. 

Where  the  exercise  of  the  trial  court's  dis- 
cretion in  determining  tbe  impartiality  of  jurors 
is  clearly  erroneous,  the  appellate  court  is 
bound  to  interfere. 

3.  Cbiminai,  Law  «=s>1166%  (6)— Competency 
OP  JuBOBS— Sebvice  in  Saue  Case. 

In  prosecution  for  an  unlawful  sale  of  in- 
toxicating liquor,  where  the  principal  defense 
was  the  incredibility  of  the  testimony  of  three 
detectires,  whose  testimony  was  relied  on  for  a 
conviction  and  tbe  credibility  of  defendant's  im- 
peaching witness,  it  was  reversible  error  to  com- 
pel defendant  to  select  a  jury  from  a  panel,  in- 
cladiog  five  jurors  who  had  a  day  or  two  before 
rendered  a  verdict  of  guilty  against  another  de- 
fendant, charged  with  an  illegal  sale,  in  which 
the  defense  was  the  same,  and  in  which  the  tes- 
timony of  the  same  three  detectives  was  relied  on 
for  a  conrictiMi,  in  view  of  Const  art.  2,  J  1, 
providing  that  a  frequent  recurrence  to  funda- 
mental principles  is  essential  to  the  security  of 
individDal  rights  and  the  perpetuity  of  free 
corenunent,  and  section  24,  providing  tiiat  in 
criminal  prosecutions  the  accused  shall  have  the 
right  to  trial  by  an  impartial  jury ;  defendant 
being  forced,  having  exhausted  his  peremptory 
dulfenges,  to  accept  a  trial  jury  composed  of  a 
portion  of  the  jury  which  sat  iii  the  first  case. 

4.  JCBT  ^907(1)  —  SEI.ECTIOIT  —  DUTT  OF 
COUBT. 

It  is  the  daty  of  the  trial  judge  to  see  that 
an  unbiased,  unprejudiced,  and  impartial  jnry  is 
selected  in  every  case. 

Appeal  from  Snperior  Court;  Tavapai  Coun- 
ty; Frank  o.  Smith,  Judge. 

Stanley  Priestly  was  adjnuged  guilty  of  a 
misdemeanor  and  appeals.  Reversed,  with 
directions  to  grant  a  new  trlaL 

Robert  E.  Morrison  and  Allen  Hill,  both  of 
Prescott,  tor  appellant  Wiley  B.  Jones,  Atty. 
Gen.,  and  Geo.  W.  Harben  and  R.  W.  Kram- 
er, Asst.  Attys.  Qea.,  for  tbe  State. 


FRANKLIN,  0.  J.  Stanley  Priestly  was 
adjudged  guilty  of  a  misdemeanor,  and  ap- 
peals. He  was  charged  with  selling  Intoxi- 
cating liquor  to  one  C.  J.  Cooper,  and  asks 
a  reversal  of  the  Judgment  of  conviction  main- 
ly up<Ha  the  ground  that  he  was  not  accorded 
a  fair  and  impartial  trial  in  the  sup^or 
court; 

The  panel  from  which  a  jury  was  to  be 
selected  to  try  his  case  contained  five  men 
who,  a  day  or  two  previously,  had  sat  as  ju- 
rors and  rendered  a  verdict  of  guilty  against 
the  defendant  In  the  case  of  State  v.  Larry 
Dulf,>  in  which  case  the  defendant  was  charg- 
ed with  selling  intoxicating  liQuor  to  one  R. 
H.  Bryant.  These  men,  Cooper  and  Bryant, 
are  detectives,  and,  together  with  one  S.  B. 
Terry,  were  employed  by  Yavapai  county 
to  <^taln  evidence  against  those  suspected 
of  violating  the  liquor  law.  In  this  business 
Cooper,  Bryant,  and  Terry  were  working 
t<^ether.  It  was  on  the  testimony  of  these 
three  detectives  that  the  state  relied  for  a 
conviction  In  each  case.  In  the  case  of  State 
V.  Duft,  the  testlmouy  of  the  prosecuting 
witness,  Bryant,  was  corroborated  by  the 
testimony  at  Cooper  and  Terry,  and  !n  the 
case  of  State  v.  Priestly,  the  testimony  of  the 
prosecuting  witness  Cooper  was  corroboratwJ 
by  the  testimony  of  Bryant  and  Terry,  ^e 
main.  If  not  tbe  sole,  de'enslve  matter  in  both 
of  these  cases  was  the  Incredibility  of  the 
testimony  of  these  three  detectives,  Bryant. 
Cooi>er,  and  Terry,  and  the  credibility  of  tbe 
impeaching  witnesses  for  the  defendant.  Ex- 
cept the  names  of  tbe  defendant,  tbe  evldaice 
in  each  case  was  substantially  the  same  and 
from  the  mouths  of  practically  the  same  wit- 
nesses. According  to  the  testimony,  both 
Duff  and  Priestly  were  working  as  bartenders 
for  Bob  Birch  In  bis  place  of  business  on 
Montezuma  street  in  the  city  of  Preerott. 
The  character  of  Birch's  establishment  be- 
came an  Important  issue  in  each  case,  and 
was  the  subject  of  a  mass  of  testimony  pro 
and  con.  The  testimony  for  the  prosecution 
discloses  that  each  of  the  defendants  sold 
Intoxicating  liquor  disguised  In  ginger  ale: 
that  It  was  the  plan  or  scheme  of  Birch  and 
these  defendants,  concocted  by  them  to  evade 
the  law,  to  dispose  of  intoxicating  liquor  In 
this  kind  of  a  disguise.  The  character  of  the 
place  In  which  these  defendants  were  thus 
employed,  the  kind  of  persons  wbo  frequented 
there  and  [mtronlzed  It,  and  the  conduct 
of  the  employes  and  siich  persons  thereabouts, 
all  this  was  gone  Into  by  the  prosecution 
with  much  detail  of  drcnmstance.  In  each 
cose,  to  throw  light  npon  the  particular 
charge  being  tried  and  to  corroborate  the  tes- 
timony given  to  prove  the  specific  sale  for 
which  a  conviction  was  asked  at  the  bands  of 
the  jury,  other  sales  of  a  similar  nature  were 
testified  to  by  the  three  detectives.  So  con- 
nected and  mingled  were  these  offenses  and 
the  circumstances  related  by  the  witnesses 


^»Fior  othtf  «aMi  sm  mow  topic  and  KBT.MUHBBR  in  all  Kay-Numberffd  DlgesU  and  ladcxw 

>m  Pae.  133. 

Digitized  by 


Google 


138 


m  PACIFIC  BBPORTER 


(Alls. 


that  the  trial  of  the  case  of  Daft  was  practi- 
cally a  trial  of  the  case  of  Priestly.  Substan- 
tiially  the  only  difference  in  the  two  cases 
was  the  application  of  practically  the  same 
testimony  by  practically  the  same  witnesses 
to  dUFerent  defendants.  The  conflict  In  the 
testimony  for  the  state  and  that  for  the  de- 
fendant.In  each  case  was  sharp.  The  de- 
fendve  matter  In  both  cases  was  almost  whol- 
ly upon  the  weight  and  credibility  to  be  given 
hy  the  Jury  to  the  testimony  of  the  respective 
witnesses.  Timely  exception  was  made  to 
the  dlsquallflcation  of  these  five  Jurors  to  be 
upon  the  panel,  and  they  were  each  chal- 
lenged for  cause.  Counsel  for  defendant  put 
upon  the  record  before  the  trial  court  with 
clearness  and  in  detail  the  similarity  of  the 
case  of  State  v.  DvS,  wlilch  these  Jurors  had 
tried,  with  the  case  at  State  v.  PriesUy.  the 
trial  of  which  they  were  entering  upon. 
These  Jurors,  howevw,  notwithstanding  the 
similarity  of  the  cases  and  tbelr  conviction  in 
the  Duff  Case  upon  practically  the  same 
evidence  from  the  mouths  of  the  same  wit- 
nesses were  each  emphatically  of  the  opin- 
ion, in  answer  to  questions  put  to  them,  that 
their  knowledge  of  the  Duff  Case,  together 
with  their  verdict  under  oath,  would  not  In- 
fluence them  against  Priestly,  bat  that  each 
could  give  Priestly  a  fialr  and  impartial  trial 
relieved  from  any  conviction  tbey  may  have 
entertained  In  the  Duff  Case.  The  (Chal- 
lenges for  cause  were  eaidi  overruled,  and, 
after  exhausting  his  peremptory  diallenges, 
am^dlant.  Priestly,  was  forced  to  accept  on 
the  pan^  for  the  trial  of  his  case  a  portion 
of  the  Jury  who  had  tlieretofore  sat  upon  the 
previous  case  against  Duff. 

The  Declaration  of  Rights  in  the  Constitu- 
tion of  Arizona,  art.  2,  g  24,  provides: 

"In  criminal  prosecations,  tbe  accused  shall 
have  the  right  *  *  *  to  have  a  speedy  trial 
by  an  impartial  Jury." 

[1,2]  This  constitutional  guaran^  to  per- 
sons accused  ttf  crime,  that  they  shall  have 
a  fair  trial  by  an  Impartial  Jury,  inures  to 
the  benefit  of  every  accused,  irrespective  of 
his  guilt  or  condition  in  life.  Whether  tbe 
existence  of  a  state  of  mind  on  the  part  of 
the  Juror  is  such  as  will  prevent  him  from 
acting  with  entire  Impartiality  Is  ordinarily 
a  matter  that  must  be  left  largely  to  the 
wise  discretion  of  the  trial  court.  But  when 
the  exercise  of  such  discretion  in  a  given 
cause  appears  to  be  clearly  erroneous  under 
well-settled  prindples'of  law,  the  appellate 
court  is  bound  to  interfera 

[3]  The  first  admonition  found  in  our  Con- 
stitution, art  2»  I  1,  Is  that: 

"A  freqaent  recurrence  to  fondamental  prin- 
ci[^  is  essential  to  the  security  of  Individual 
rights  and  the  perpetuity  of  free  goveminent." 

me  b^ilgn  policy  of  tiie  law  that  caus- 
es shall  be  sulMnitted  to  tribunals  indlfCerent 
as  hetweoi  the  parties  must  not  be  filttered 
away  in  exposition,  nor  the  operation  of  so 
just  and  fundam«ital  a  prlnidple  be  nullified 
in  the  practical  administration  of  Juatioe^ 


however  happy  the  breacb  In  Its  obs^anc* 
may  appear  to  those  In  any  particular  In- 
stance wherein  a  conviction  would  appear 
Justifiable  to  such,  though  this  fundammtal 
right  had  been  Invaded.  Tbe  right  of  trial 
Jury  Is  justly  dear  to  the  American  peo- 
ple. Our  fathers  brought  the  right  to  this 
country.  They  knew  that  men  accused  of 
crimes  had  been  broken  upon  the  wheel  after 
being  tortured  Into  a  confession  at  the  rack. 
They  and  their  forbears  had  experienced  tbe 
practices  of  the  Star  Chamber  and  verdicts 
of  guilty  at  the  "Bloody  Assizes"  by  a  pack- 
ed jury,  with  the  brutal  and  odious  Jeffreys 
upon  the  bench  to  serve,  not  Justice,  but  a 
monarch  ambitious  for  autocratic  power. 
With  these  horrors  fresh  in  mind,  or  not  in 
a  remote  historical  sequence,  It  is  not  to  be 
wondered  at  that  the  basic  principle  sounded 
in  the  Great  Charter  as  the  "bulwark  of  ETng- 
Ilsh  liberties"  has  become  the  very  warp  and 
woof  of  our  institutions.  That  as  a  people 
we  have  watdied  with  Jealousy  and  deep 
concern  any  tendency  to  encroach  upon  or 
Impair  any  of  the  essential  elem«its  of  the 
trial  by  Jury,  vis.  number,  impartiality,  una- 
nimity. We  know  the  blood  and  treasure  it 
has  cost  to  get  and  keep  this  birthright  of 
every  American,  of  every  free  man.  Of  the 
suffering  and  l^omii^  that  has  been  endur- 
ed for  the  want  of  It;  of  the  evils  tyran- 
ny and  the  lust  of  power  have  visited  upon 
the  weak  and  helpless  who  were  without  its 
protecting  segls.  Upon  occasion,  as  individu- 
als, we  mar  fed  some  €£  that  indifCerence  to 
the  sacrednees  of  this  institution  which  a 
long-continued  possession  and  use  are  not  un- 
likely to  beget,  and  In  sndt  a  mood  speak 
half  mockingly  of  the  endearing  words  "bul- 
wark," "palladium,"  etc.,  with  which  this 
great  humane  right  has  been  enshrined  in 
our  language,  to  look  upon  such  as  mere  ebul- 
litions fitted  for  a  Fourth  of  July  oration. 
But,  after  all,  each  realizes  the  preat  Impor- 
tance of  the  trial  by  jury  and  the  necessity 
for  preserving  It  In  its  purity  and  Uiguity 
with  none  of  its  substantive  attributes  im- 
paired. 

I  shall  advert  to  the  case  of  State  v.  Holt, 
90  N.  C.  749,  751,  47  Am.  Rep.  544,  546,  547, 
for  some  observations  of  eminent  men  upon 
the  subject.  Said  Merrimon,  J.: 

"Judge  Story,  in  his  Commentaries  on  the 
Constitution,  thus  points  out  its  great  purpose 
and  the  ends  it  subserveB:   'Par.  1780.  The 

!;reat  object  of  a  trial  by  jury  in  criminal  cases 
g  to  guard  aeainst  n  spirit  of  oppression  and 
tyranny  on  the  part  of  rulers,  and  against  a 
spirit  of  violence  and  vindictiveness  on  the  part 
of  the  people.  Indeed,  it  is  often  more  impor- 
tant to  guard  against  ths  latter  than  the  former. 
The  sympathies  of  all  mankind  are  enlisted 
against  tlie  revenge  and  fury  of  a  single  despot, 
and  every  sttempt  will  be  made  to  screen  hia 
victims.  But  how  difficult  Is  it  to  escape  from 
the  vengeance  of  an  indignant  people,  roused  to 
hatred  by  unfounded  calumnies,  or  stimulated  to 
cruel^  by  bitter  political  enmities,  or  unraea» 
ured  jealousies !  l%e  appeal  for  suety  can  un- 
der such  circumstances  scarcely  be  made  by  In- 
nocmce  in  any  other  manner  than  by  the  se* 
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Ten  control  of  courta  of  justice,  and  by  the 
firm  and  impartial  verdict  of  a  jury  sworn  to  do 
rieht,  and  guided  solely  by  legal  evidence  and  a 
sense  of  duty.  In  such  a  course  there  is  a  dou- 
ble  security  against  the  prejudices  of  judges  who 
nay  partake  of  the  wisnes  and  opinions  of  the 
government,  and  against  the  passions  of  the 
multitude  who  may  demand  this  victim  with 
their  clamorous  precipitancy.  So  long,  indeed, 
as  this  palladium  remains  sacred  and  inviolable, 
tbe  liberties  of  a  free  government  cannot  wholly 
tail  But  to  give  it  real  efficiency,  it  must  be 
preserved 'in  its  purity  and  dignity,  and  not  with 
a  view  to  slight  mconveaiencea,  or  Imaginary 
bnrtbena,  be  put  into  the  hands  ot  those  who  are 
incapable  of  estimating  its  worth,  or  are  too 
iuert,  or  too  ignorant,  or  too  imbecile  to  wield 
its  potent  arm? 

"It  is  scarcely  to  be  supposed  that  in  this 
country  any  serious  danger  could  arise  to  the 
citizen  or  to  the  country  generally  from  an  open 
or  flagrant  violation  of  the  fundamental  right  in 
question.  Occasional  instances  have  occurred  in 
times  of  public  danger  and  trouble  wherein  the 
dtizen  was  deprived  of  bis  right  to  a  trial  by 
jury,  and  his  life  was  unlawfully  sacrificed,  but 
such  cases  have  been  few,  and  have  met  with 
very  general  condemnation.  A  greater  danger 
arises  from  practices  and  precedents  that  in- 
sidiously gain  a  foothold  and  power  in  courta 
of  justice,  by  inadvertence  and  lack  of  due  con- 
sideration. The  great  importance  of  trial  by 
jury  is  sometimes  lost  sight  of,  even  in  courta 
of  justice,  in  the  disposition  of  petty  misde- 
meanors, cases  of  no  great  moment,  and  what 
are  called  'plain  cases.'  In  the  economy  of 
time,  the  hurry  of  business,  lack  of  attention, 
hasty  consideration,  irregular  and  unwarranted 
meuods  of  trial  are  adopted,  allowed,  tolerated, 
and  thus  vicious  practices  spring  up,  creating 
sources  of  danger  to  constitutional  right-  It  is 
the  province  and  the  duty  of  the  courts  to  keep 
strict  watch  over  and  protect  fundamental 
rights,  in  all  matters  that  come  before  them. 
Those  who  administer  the  law  should  never  for- 
get that  decided  casea  make  precedents,  prece- 
dents oftentimes  of  little  moment  in  themselves, 
but  which,  in  their  accumulated  power  may,  in 
some  emergency,  overturn  principle  and  subvert 
the  right  of  many  people. 

"Mr.  Justice  Blackstone,  in  commenting  upon 
the  great  excellence  of  trial  by  jury,  thus  points 
oat  the  evil  to  which  we  advert:  'So  that  the 
libertiM  of  England  cannot  but  subsist  so 
long  as  this  palladium  remains  sacred  and  in- 
vio&ble,  not  only  from  all  open  attacks  (which 
none  will  be  so  hardy  as  to  make),  but  also  from 
all  secret  machinations,  which  may  sap  and  un- 
dermine it  by  introducing  new  arbitrary  meth- 
ods of  trial  by  justices  of  the  peace,  commis' 
sioners  of  the  revenue,  and  courta  of  conscience. 
And  however  convenient  these  may  appear  at 
first  (as  doubtless  all  arbitrary  powers,  well 
executed,  are  the  most  convenient),  yet,  let  it 
be  again  remembered  that  delays  and  little  in- 
canTmiences  in  the  form  of  justice  are  the  price 
that  all  free  nations  must'  pay  for  their  liberty 
ID  more  substantial  matters;  that  these  inroads 
opon  the  sacred  bulwark  of  the  nation  are 
fundamentally  opposite  to  the  spirit  of  our  Con- 
stitotiou,  and  that,  though  begun  in  trifles,  the 
precedents  may  gradually  increase  and  spread, 
to  tiie  utter  disuse  of  juries,  in  questions  of  the 
most  momentous  concern.' " 

[4]  The  tendency  of  legislation  la  to  in- 
crease the  dignity  of  tbe  jury  and  lessen  tbe 
power  of  tbe  courts  to  Influence  or  control 
their  verdicts  It  is  indispensable^  tber^ore^ 
to  tbe  due  administration  of  tbe  law  tbat 
this  Important  right  be  carefully  guarded, 
No  higher  duty  rests  upon  the  trial  judge 
than  to  see  tbat  an  unbiased,  unprejudiced, 
and  Impartial  JU17  sbould  in  ^very  case  be 


provided.  If  Jurors  obJectionalAe  In  the 
particulars  here  stated  are  permitted  to 
serve,  this  case  must  become  a  precedent  for 
otb^  sure  to  A)llow,  and  thus  tbe  impair- 
ment ot  the  right  will  Insidiously  gain  such 
a  footh<dd  tbat  the  right  Itself  would  in  time 
become  the  mere  echo  of  a  voice,  a  shadow, 
not  substance,  and  as  "Idle  as  a  painted  ship 
on  a  painted  ocean."  These  objectionable 
jurors  are  no  doubt  good  men  and  represwit- 
atlTe  citizens,  perfectly  conscientious  In  the 
belief  they  expressed  of  an  ability  to  be  In- 
different between  the  state  and  the  defend- 
ant, notwithstanding  the  knowledge  they  bad 
obtained  of  the  facts  and  witnesses  in  a 
court  of  justice  where  they  had  sat  as  ju- 
rors and  given  their  verdict.  So,  too,  the  ac- 
tion of  the  learned  trial  Judge,  we  are  per- 
suaded, was  dictated  by  a  proper  sense  of 
propriety  and  decorum.  But  the  weakness 
and  error  in  the  ruling  lay  In  the  trial  judge 
having  that  confidence  in  the  ability  of  the 
jurors  to  be  entirely  impartial  under  the  cir- 
cumstances, which  confidence  the  jurors  had 
expressed,  each  in  himself.  Having  passed 
upon  the  credibility  of  witnesses  in  a  simi- 
lar case  upon  substantially  the  same  testi- 
mony, and  having  theretofore  rendered  a  ver- 
dict on  their  oaths,  it  Is  not  to  be  believed 
that  they  could  sit  upon  this  case  with  such 
en  opinion  previously  formed  without  It  in- 
fluencing their  action. 

"Answers  by  these  jurors  to  categorical  quea- 
tiona,  though  doubtless  intended  to  be  truthful, 
are  less  convincing  than  the  known  nature  and 
tendency  of  the  human  mind."  State  v.  Ham- 
mon,  84  Kan.  237,  140,  113  Pac.  418,  419. 

We  quote  from  the  syllabus  to  the  case  of 
Edgar  v.  State,  59  Tex.  Cr.  R.  488, 129  S.  W. 
140: 

"In  a  prosecution  for  the  unlawful  sale  of 
intoxicating  liquors,  where  tbe  principal  matter 
of  defense  was  an  attack  on  the  credibility  of 
the  prosecuting  witness,  it  was  error  to  compel 
the  defendant  to  select  a  jury  from  a  panel  in- 
cluding six  jurors  who  had  previously  sat  in 
a  similar  case,  in  which  almost  the  sole  defen- 
sive matter  was  the  credibUity  of  the  same  pros- 
ecuting witness." 

Other  authorities  may  be  consulted:  Green 
V.  State,  54  Tex.  Cr.  E.  8,  lU  S.  W.  933; 
Hardgraves  v.  State,  61  Tex.  Cr.  R.  422,  135 
S.  W.  144;  People  v.  Hoi,  137  Ulcb.  692,  100 
N.  W.  918,  68  L.  B.  A.  871,  4  Ann.  Gas.  960; 
Boutcher  r.  State,  4  OkL  Cr.  R.  676,  Ul  Paa 
1006;  Wickard  r.  State,  100  Ala.  45,  10 
Soath.  491 :  Roberts  v.  State,  4  Ga.  App.  378, 
61  S.  B.  497  ;  24  Cye.  278,  270. 

Other  questions  are  raised  which  have 
been  determined  In  the  cases  of  Duff  t. 
State,  171  Pac.  133,  and  Birch  v.  State,  171 
Pac.  -135,  just  decided,  and  therefore  require 
uo  particular  discussion. 

Appellant,  Priestly,  was  not  accorded  his 
right  to  a  trial  by  an  impartial  jury  within 
the  constitutional  provision.  The  case  must 
be  reversed,  with  direction  to  grant  a  new 
trial.   It  is  so  ordered. 

ROSS  and  CUNNINGHAM.  JJ.,  concur. 
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(!4  N.  M.  82S) 
McBRIDB  T.  OAMPKEDON.    (No.  2092.) 

(Supreme  Court  of  New  Mexico.   Jan.  28, 1918. 
Behearing  Deaied  March  2,  1918.) 

(Syltahus  hv  the  Court.) 

1.  Brokebs  €=>31 — Failure  to  Pbebent  Oz- 
FBB  TO  Pbircipal— Sale  to  Puechaseb, 

A  real  estate  broker,  after  fiDding  a  prospec- 
tive  purchBBer  of  property  at  a  given  price,  in- 
trusted to  him  for  sale,  cannot,  without  disclos- 
ing the  offer  to  hia  principal,  purchase  the 
property  at  a  reduced  price  and  Bcll  the  proper- 
ty to  the  purcbaseT  at  the  aihanced  prue  and 
retain  tiie  profit  bo  realized. 

2.  MOBTOAQES  <®=>21>4  —  EQUITT  or  RXDKUP- 

TiON— Purchase  by  MoBTOAaEB. 
While  the  law  will  permit  a  mortgagee  to 
purchase  the  eguitf  of  redemption  of  a  mort- 
gagor, yet  to  give  validity  to  such  a  sale  it  must 
be  shown  that  the  conduct  of  the  mortgacee  was 
in  all  things  fair  and  frank,  and  that  he  paid 
for  the  property  what  it  was  worth. 

'Appeal  from  District  Court,  Socorro  Coun- 
ty ;  Mecbem,  Judge. 

ActioD  by  Millard  F.  McBrlde  against  Jal- 
lus  CamfiredoD.  Judgment  for  plaintlfl,  and 
defendant  appeals.  Affirmed. 

M.  C.  Spicer,  of  Socorro,  for  appellant. 
Nicholas  &  Nicbolas  and  A.  R.  Uacdonell, 
all  of  Socorro,  for  appellee. 


llOBERTS,  J.  This  suit  was  brougbt  by 
appellee  to  recover  the  sum  of  $300  alleged 
to  be  due  from  appellant  by  reason  of  tbe 
sale  of  certuin  ranch  property  owned  by  ap- 
pellee. Trial  was  bad  in  tbe  district  court 
of  Socorro  county,  and  tbe  court,  after  mak- 
ing certain  findings  of  fact  and  stating  con- 
clusions of  law,  entered  its  Judgment  for 
$300  lu  favor  of  appellee  and  against  appel- 
lant, from  which  judgment  this  appeal  Is 
prosecuted. 

Appellant  has  stated  12  assignments  of 
error  which  he  discusses  under  several  dif- 
ferent points,  based  upon  findings  of  fact 
made  by  tbe  court  and  requested  findings 
refused,  and  conclusions  of  law  stated.  It 
Is  not  necessary  to  set  forth  In  detail  the 
points  discussed.-  We  shall  state  the  facts 
as  they  appear  to  us  from  a  careful  review 
of  the  evidence,  and  apply  the  principles  of 
law  applicable  to  such  facts,  which,  when  so 
done,  will  dispose  of  all  meritorious  ques- 
tions presented  by  appellant.  The  facts  are 
as  follows; 

In  June,  1915,  appellee  was  the  owner  of 
a  possessory  right  to  certain  unsurveyed  gov- 
ernment land,  together  wlUi  Improvements 
thereon.  At  this  time  he  was  Indebted  to 
the  Chambon  estate,  which  was  operating  a 
graeral  store  of.  which  appellant  was  the 
general  manager.  Appelant  had  also  be- 
oome  hJB  mrety  on  certain  promlssoiy  notes 
In  the  stun  of  $300  or  $400,  and  appellee  also 
owed  appellant,  Individually,  certain  sums 
of  money.   The  total  Indebtedness  owing  by 


appellee  to  ai^Ilant,  and  for  which  he  was 
surety,  amounted  to  probably  between  $1,000 
and  $1,200.  To  secure  appellant  for  becom- 
ing surety  on  the  notes  to  tbe  bank,  and  the 
other  Indebtedness  owing  to  appellant  and 
the  Cbambon  estate,  appellee  executed  and 
delivered  to  appellant  a  quitclaim  deed  for  his 
possessory  rights  to  the  unsurveyed  govern- 
ment land  and  to  the  Improvements  thereoa 
and  certain  personal  property.  At  the  time 
of  making  the  deed  ai^llant  gave  to  ap- 
pellee a  contract  signed  by  him,  by  which 
be  agreed  to  reconvey  the  premises  to  app^- 
lee  upon  the  payment  of  the  indebtedness 
secured  thereby  within  one  year  from  the 
date  of  the  execution  of  the  deed.  All  par* 
ties  agree  that  the  deed,  while  absolute  on 
Its  face,  was,  In  legal  effect,  a  mortgage. 

At  the  time  of  tbe  execution  of  the  deed 
appellee  says  In  his  testimony  that  appellant 
agreed  with  him  that  the  premises  therein 
described  were  of  the  value  of  $2,500,  and 
that  appellee  should  endeavor  to  make  a  sale 
of  the  same  for  such  sum,  and  that  be  {ai>- 
pellant)  would  undertake  to  assist  appellee 
In  bringing  about  such  sale.  That  be  so 
agreed  to  undertake  to  assist  aj^cllee  la 
making  the  sale  Is  not  denied  by  appellant  la 
bis  testimony. 

In  S^tember  or  October  a  Mr.  Cox  was 
desirous  of  purchasing  a  place  for  a  cattle 
ranch.  He  had  bad  some  conversation  with  a 
man  named  Taylor  prior  thereto  relative  to 
appellee's  ranch.  At  the  time  In  question 
a  certain  real  estate  agent  In  Socorro,  named 
Buntou,  had  made  an  agreement  with  Mc- 
Brlde, appellee,  that  be  would  undertake  to 
find  a  purchaser  for  the  possessory  claim 
and  Improvements  In  question.  Bunton  saw 
appellant  and  talked  with  him  relative  to 
his  agreement  with  McBrlde  to  find  a  pur- 
chaser, and  told  appellant  that  as  he  held 
the  legal  title  he  would  not  undertake  to 
find  a  purchaser  unless  appellant  would  agree 
to  pay  him  his  commission.  This,  he  says, 
appellant  agreed  to  do.  Thereafter  Bunton 
took  Cox  to  see  the  McBrlde  ranch  and 
Improvements,  They  saw  appellee  and  talk- 
ed with  bim  about  tbe  sale,  and  c^ered  him 
$1,800  for  tbe  possessory  claim  and  improve- 
ments, which  app^ee  refused  to  accept.  Be- 
fore returning  to  Socorro  they  visited  a 
neighbor  of  appellee's,  a  man  named  Taylor. 
Taylor  was  on  very  Intimate  terms  with  ap- 
pellee, and  told  Bunton  and  Cox  that  if  they 
wanted  to  buy  the  ranch  they  should  let 
him  buy  it  for  them.  He  said  he  thon^t 
he  could  buy  the  ranch  for  $1,800.  E:ither  at 
Taylor's  ran^  or  after  the  parties  reached 
Socorro  Oox  gave  a  blank  cheCk  to  Taylor, 
signed  by  himself,  with  instructions  to  fill 
In  the  amount  of  $200  and  the  name  of  the 
payee  in  case  he  w.as  able  to  buy  the  rancli 
for  $1,800:  Taylor  accompanied  Bunton  and 
Cox  to  Socorro,  and  Cox  and  Taylor  talked 
to  appellant  relative  to  the  prox>osed  par* 


A^For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indixw 
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chase  of  the  i>roperty  by  Cox.  Appellant 
and  Taylor  went  to  the  Mlc^de  place  to 
see  him  relative  to  the  sale  of  the  ranch. 
While  possibly  there  Is  no  direct  evidence  of 
the  fact  that  appellant  knew  that  Taylor 
had  the  blank  check  and  was  authorized  to 
pay  $1,800  for  the  possessory  claim  and  Im- 
provements, all  the  facts  and  circumstances 
In  evidence  go  to  show  that  he  had  such 
knowledge    Taylor  and  appellant  failed  to 
find  McBrlde  at  home,  and  ai^Uant  return- 
ed to  Socorro  with  instructions  to  Taylw  to 
see  appellee  at  once,  and  tell  him  that  ap- 
pellant was  willing  to  pay  him  $1,500  for  hla 
possessory  claim  and  improvements.  Taylor 
saw  appellee  and  informed  him  of  appellant's 
willingness  to  pay  him  the  sum  of  $1,500  for 
his  claim  and  Improvements,  but  did  not  tell 
him  that  Cbz  was  wllUng  to  pay  $1,800  for 
the  ranch,  or  that  he  had  the  check  for  $200 
with  which  to  make  the  first  payment  Tay- 
lor also  told  appellee  that  It  was  to  his  in- 
terest to  sell  the  ranch  to  appellant;  that 
if  he  did  not  sell  It  at  that  time  a  Judgment 
owned  by  a  man  named  Montoya  would  take 
his  equity  of  redemption,  and  Taylor  also 
made  cAher  statem^ts  to  bim  relative  to 
eome  govemm^t  scrip  which  be  had  pur- 
chased.  Apprilee  acoHnpanled  Taylor  to  So- 
corro, and  the  two  men  visited  appellant, 
and  appellant  agreed  to  pay  appellee  the 
sum  of  $1,500  for  the  ranch  property,  deduct- 
ing frcMu  sncb  sum  the  indebtedness  secured 
by  the  deed,  and  to  pay  the  balance  in  cash. 
Afipdlee  agreed  to  acc^t  the  offer,  and  $50 
was  paid  in  cash  at  that  time,  and  the  In- 
debtedness was  liquidated  by  appellant,  and 
later  the  ttalance  due  appellee,  amoimtiiig  to 
$300,  vss  paid  by  appellant  by  check.  No 
new  deed  was  executed  by  appellee,  but  it 
was  agreed  between  the  parties,  orally,  that 
the  equity  of  redemption  should  be  surren- 
dered by  appellee,  and  that  the  former  deed 
shmild  pass  fee-simple  title  to  appellant.  A 
short  time  afterwards  l^ylor  delivered  to 
an>cllant  Oox's  check  for  $200,  and  later, 
vbaa  Cox  returned  to  Socorro,  appellant  de- 
livered to  him  a  quitclaim  deed,  Cox's  wife 
b^ng  namied  as  grantee,  to  the  possessory 
claim  and  improvments,  and  received  from 
Oox  the  balance  of  the  purchase  price, 
amounting  to  $1,600.    Appellant  and  Taylor 
divided  the  profit  of  $300  equally.   Some  two 
or  three  months  later  ai^llee  discovered  the 
deception  that  had  been  practiced  upon  him, 
and  institnted  this  action  to  recover  the  sum 
of  $300,  b^Qg  the  difference  In  amount  be* 
twcen  the  sum  paid  by  appellant  and  the 
amount  tor  which  appellant  sold  the  prem- 
ises. 

[1]  Hie  JndgnieDt  of  the  district  court 
awarding  appdlee  a  recovery  of  said  sum  of 
$300  was  oorreot  upon  dther  of  two  theories. 
^fbea  appellmit  undertook  with  ai^lle^  at 
the  tliDe  of  the  execntlbn  of  the  deed  In  ques- 
tion to  assist  appellee  In  making  a  sale  of 
the  premise^  tbe  r^tlonShlp  ct  principal 


and  agent  came  Into  existence,  and  appellant 
was  bound  to  crtwerve  the  utmost  good  faith 
toward  his  principal  in  dealing  with  the 
property  in  question.  A  real  estate  broker, 
after  finding  a  prospective  purchaser  of  prop- 
erty at  a  given  price,  Intrusted  to  him  for 
sale,  cannot,  without  disclosing  tbe  offer  to 
his  principal,  purchase  the  property  from 
the  principal  at  a  reduced  price  and  sell  the 
property  to  the  purchaser  at  the  enhanced 
price  and  retain  the  profit  so  realized.  The 
law  will  not  countenance  such  a  breach  of 
fair  dealing.  Craig  v.  Parsons,  22  N.  M. 
293,  161  Pac.  U17.   In  2  C.  J.  706,  it  Is  said: 

"As  a  general  rule  an  agent  is  not  permitteij 
to  enter  into  any  transaction  with  hia  princi- 
pal on  his  own  behalf  respecting  the  subject- 
matter  of  tbe  agency,  unless  he. acta  with  entire 
good  faith  and  without  any  undue  influence  or 
imposition,  and  makes  a  full  disclosure  of  all 
the  facts  and  circumstances  attendioer  the  traus- 
actiou." 

See,  also,  2  Mechem  on-  Agency,  i  2411. 

Here,  prior  to  the  transaction  in  question, 
appellant  had  refused  to  purchase  tbe  prop- 
erty from  appellee,  and  had  stated  that  he 
did  not  want  it  at  any  price,  but  that  he 
would  help  appellee  sell  it,  and  apparently 
■was  endeavoring  to  do  so,  because  he  agreed 
with  Bunton  that  he  wOuld  pay  him  a  com- 
mission if  he  would  effect  a  sale.  When  he 
discovered,  however,  that  Cox  was  willing 
to  pay  $1,800  for  the  property,  and  that 
Taylor  had  in  his  possession  a  check  for 
$200  which  he  could  turn  over  to  appellant, 
and  thereby  assure  blm  that  the  sale  would 
be  completed,  without  disclosing  the  facts 
to  his  principal,  he  induced  hhn  by  question- 
able means  to  surrender  to  him  the  equity 
of  redemption  for  the  sura  of  $1,500.  Clear- 
ly he  had  no  right  to  retain  the  profit  tinder 
the  principles  discussed. 

[2]  But  assuming,  for  the  sake  of  argu- 
ment, that  appellant  was  not  the  agent  of 
appellee,  and  that  the  principle  applicable 
to  such  relationship  did  not  apply,  yet  the 
Judgment  of  the  court  Is  nevertheless  sus- 
tainable. Appellee  was  induced  to  surren- 
der to  appellant  his  right  of  redemption  to 
the  property  In  question  by  undue  influence 
and  by  unconwlonable  advantage  taken  of 
appellee  by  appellant  Taylor  was  intrusted 
by  appellant  with  the  duty  of  communicat- 
ing to  appellee  his  offer  of  $1,500  and  induc- 
ing the  appellee  to  accept  the  (rffer,  wlfli  an 
understanding  between  Taylmr  and  ai^llant 
that  they  would  divide  the  pn^ts  should  tbey 
succeed  In  inducing  appellee  to  surrender  bis 
equity  of  redemptlim.  Taylor  represented 
to  appellee  that,  unless  he  sold  to  appellant 
at  once  at  the  price  offered,  he  would  lose 
his  equity  of  redemptfim  under  a  Judgment 
which  bad  either  been  taken  or  was  aboift  to 
be  taken  against  him;  also  tbat  he  might 
have  trouble  with  the  United  States  govern- 
ment, or  other  parties,  over  some  scrip  trans- 
acdim.  While  the  law  will  permit  a  mort- 
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gagee  to  purchase  the  equity  of  redemption 
of  a  mortgagor,  yet  to  give  validity  to  such  a 
sale  It  must  be  shown  that  the  conduct  of 
the  mortgagee  was  In  all  tfalugs  fair  and 
frank,  and  that  he  paid  for  the  property 
what  It  was  worth.  As  stated  In  Villa  r. 
Rodrlgues,  12  Wall.  323,  20  L.  Ed.  406: 

"He  must  hold  out  ao  delusive  hopes;  he  must 
exercise  no  undue  lufluence;  he  must  take  no 
advantage  of  the  fears  or  poverty  of  the  other 
party.  Any  indirection  or  obliquity  of  conduct 
is  fatal  to  hie  title.  EJvery  doubt  will  be  re- 
solved acainst  bim.  Where  confidential  rela- 
tions and  the  means  of  oppression  exist,  the 
scrutiny  is  severer  than  in  cases  of  a  different 
character.  The  form  of  the  iuBtruments  em- 
ployed is  immaterial.  That  the  mortgagor 
kuowlngly  surrendered  and  never  Intended  to 
recleira  is  of  no  consequeace.  If  tb^  is  vice  iu 
the  transaction,  the  law,  while  it  will  secure  to 
the  mortgagee  bia  debt,  with  interest,  will  com- 
pel  bim  to  give  back  tbat  which  he  has  taken 
with  unclean  bauds.  Public  policy,  sound  mor- 
als, and  the  protection  due  to  those  whose  prop- 
erty is  tbus  Involved  reQuire  that  such  should 
be  the  law." 

See,  also,  Wagg  v.  Herbert,  19  Okl.  525, 
92  rac.  250  ;  27  Cyc.  1374.  In  the  case  of 
Cassem  v.  Heustis,  201  III.  208,  66  N.  E.  283, 
M  Am.  St.  Rep.  160,  the  court  said: 

"This  court  has  held,  it  is  true,  that,  where  an 
alMolute  deed  of  land  is  given  as  security  for 
an  indebtedness,  a  bona  fide  agreement  may  be 
made  between  the  mortgagee  and  the  mortgagor, 
by  the  terms  of  which  the  equity  of  redemption 
of  the  mortgagor  may  be  extinguished  and  the 
entire  estate  vested  in  the  mortsagee,  but  such 
an  agreement  for  the  eztingulshraent  of  the 
equity  of  redemption  will  never  be  sustained,  un- 
less the  trausactiou  is  fair  and  unaccompanied 
by  any  oppression  or  fraud  or  undue  influence. 
A  court  of  equity  will  never  allow  the  mortgagee 
to  avail  himself  of  his  position  to  obtain  an  ad- 
vantage over  the  mortgagor  by  securing  such  an 
agreement  for  the  vesting  of  the  entire  estate 
in  himself.  Contracts  between  the  mortgagor 
and  mortgagee  for  the  purchase  or  extinguish- 
ment of  tbe  equity  of  redemption  are  always  re- 
garded with  jealousy  by  courts  of  equity.  West 
V.  Reed.  55  111.  242;  Seymour  v.  Mackay,  126 
HI.  341  as  N.  E.  552];  Scanlan  v.  Scanlan, 
134  III.  fSO  [25  N.  E.  652].  In  order  to  deter- 
mine whether  such  a  contract  for  the  extin- 
guishment of  tbe  equity  of  redemption,  if  it  ex- 
ists, is  or  is  not  fair  and  just  to  the  mortgagor, 
the  relations  between  the  parties  will  be  in- 
quired into.  Sutphen  v.  Cushmau.  35  III.  186; 
Conant  v.  Riseborough,  139  111.  390  [28  N.  E. 
7891;  Burton  v.  Perry,  146  IlL  71  [34  N.  E. 

See,  also,  tiynch  t,  Byan,  132  Wis.  271, 
111  N.  W.  707,  112  N.  W.  427.  In  tblft  case 
appellant  baring  parted  with  the  legal  ti- 
tle and  tbe  purchaser  not  having  notice  of 
the  fraud  practiced  upon  appellee,  clearly 
appellant  Is  liable  to  appellee  for  the  profits 
realized  by  him  In  the  transaction. 

For  the  reasons  stated,  the  judgment  of 
the  court  awarding  appellee  a  recovery  of 
the  profits  made  by  appellant  was  right,  and 
its  Judgment  will  be  affirmed ;  and  it  Is  so 
ordered. 

PARKER,  J.,  concurs.  HANNA,  C.  J., 
bting  absent,  did  not  participate. 


<24       M.  314> 
BUNTON  T.  CAMPREDON.   (No.  2091.) 
(Supreme  Court  of  New  Mexico.   Jan.  28,  191S. 
On  Motion  tor  Rehearing,  March  2,  1918.) 

(ByUahiu  hy  ihe  Court,) 

1.  Appeal  and  Ebbob  «=3 1010(1)— Findings 
OF  Court. 

Bindings  of  fact  by  the  court,  atUng  as  tt 
jury,  will  not  be  disturbed,  it  supported  by  sub- 
stantial evidence. 

2.  Fkauds,  Statutb  of  ^»23(4)— I^bt  of 
Anotueb— "Obioinal  Pboiusb  OB  Uhdkb- 

TAKINO." 

A  promise  to  pay  for  services  rendered  to 
a  third  person  at  the  promisor's  request  is  an 
original  undertaking,  not  within  the  statute  of 
frauda 

[IM.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Original 
Promise;  Second  Series,  Original  Uodertaking.] 

3.  Brokebs  «=»6S— Cohhisszoh— SujTXoiSNcr 

OF  Services. 
It  is  not  the  broker  who  first  speaks  of 
property,  but  the  broker  who  is  tbe  procurinc 
cnuee  of  the  sale,  be  he  the  first  or  tbe  second 
who  engaged  the  attention  of  the  puztdiaaer, 
who  is- entitled  to  the  commission. 

On  Motion  for  Rehearing. 
(Additional  SyllabuB  hp  Bditoriia  Staff  J 

4.  Fbauds,  Statute  op  ®=323(1)— Dibect  ob 
collatebal  promise— constbuction. 

Whether  a  promise  is  a  direct  or  collater- 
al undertaking  does  not  depend  solely  upon  the 
words  used  in  making  the  promise  or  upon  the 
form  of  expression,  but  unnn  the  words,  the  situ- 
ation of  tbe  parties,  and  the  circumstances  of 
the  transaction,  the  question  being  whether 
the  parties  understood  the  language  as  being  a 
collateral  or  a  direct  promise. 

Api>eal  from  District  Court,  Socorro  Coun- 
ty ;  Mechem,  Judge. 

Suit  by  W.  B.  Bunton  against  Jnlius  Cam- 
predon.  Jmlgment  for  plalntlfl,  and  defend- 
ant appeals.  Affirmed. 

M.  C.  Spicer,  of  Socorro^  for  appellant. 
Nicholas  &  Nicholas,  of  Socorro,  for  appellee. 

ROBIERTS,  J.  Ai^llee  sned  appellant  for 
$90,  alleged  to  be  due  as  a  commission  for 
effectlng  the  sale  of  certain  real  estate.  He 
recovered  judgment  for  this  amount,  to  re- 
view which  appellant  prosecutes  this  appeal. 

M.  F.  MicBride  bad  a  possessory  daim 
to  certain  unsurveyed  government  land  upon 
which  land  he  had  erected  fences,  houses, 
and  other  improveinrats.  He  was  Indebted 
to  the  Obambon  estate,  of  which  appellant 
was  general  manager,  and  appellant  had  be- 
come McBrlde's  surety  upon  certain  notes 
executed  by  McBrlde.  He  had  also  loaned 
McBrlde  certain  other  moneys.  To  secure 
the  IndeWedness  owing  the  Chambon  estate 
and  his  liability  to  appellant,  he  executed  to 
appellant  a  quitclaim  deed  to  his  possessory 
claim  and  itm>rovement8,  and  took  back  frcMa 
appellant  a  written  agreement  that  he  should 
have  the  right  to  redeem  the  land  at  any- 
time within  one  year  from  the  date  of  tbe 
deed.  In  other  words,  the  deed  was  to  have 
tbe  effect  of  a  mortgage.    Tbe  deed  waa 
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made  seme  time  In  Janet  iSiS,  In  SqitanbOT 
api>ellee  entered  into  a  written  contract  with 
McBride,  by  wtalch  he  undertook  to  find  a 
purchaser  for  the  possessory  claim  and  lm> 
proTonents  as  a  real  estate  broker.  lAter* 
Id  gtdng  <throa^  the  records  in  the  county 
deTk*8  office,  appellee  discovered  the  qnlt- 
daim  deed  mode  to  appellant  by  S&^Bride. 
At  this  time  appellee  met  Berry  Cox,  learned 
that  he  desired  to  purchase  a  cattle  nuidi, 
and  found  that  It  would  probably  suit  him. 
The  McBtide  ranch  was  located  some  dis- 
tance from  -Socorro,  and  It  was  necessary  to 
hire  an  antunoblle  in  order  to  take  Cox  ont 
to  the  ranch.  Appellee  knew  nothing  of  the 
Mgreemeat  between  a|^>ellattt  and  McBride 
to  the  effect  tliat  the  deed  was  to  be  a  mort- 
SBge.   He  called  on  appellant  and  told  him 
that  be  had  made  an  agreement  with  Mc- 
Bride, and  that  he  had  a  proq)ectlve  par- 
diaser.for  the  ran<di;  but  in  view  of  ap- 
pellant's quitclaim  deed  to  the  property,  he 
wmld  not  take  the  EHrospec^Te  purchaser 
oat  to  the  ranch,  and  trust  to  McBrlde's  pay- 
ing his  commission.    Thereapon  aiqieUant 
told  appellee  to  go  ahead  and  consummate 
the  sale  if  possibly  saying,  "And  If  you 
make  the  sale  I  will  pay  the  commi8si<m." 
TbereiqKni  aj^ellee  hired  an  autcunoMle  and 
took  Cox  to  see  the  ranch.   Oox  was  well 
satisfied  with  it,  and  offered  McBride  (1,800 
fior  Uie  place.    Mt^ride  refused  to  sell  at 
Oiat  price.  Appellee  and  Cox,  on  the  return 
trip  to  Socorro,  8toi^>ed  at  Jim  Taylor's 
hooae;    Taylor  was  a  nel^ibOT  to  McBride, 
and  bad  told  Cox  some  time  befwe  that  the 
McBride  place  was  for  sale.    The  parties 
told  Taylor  of  their  negotiations  with  Mc- 
Bride, and  Taylor  stated  that  if  they  want- 
ed to  buy  the  McBride  place  they  should  have 
come  to  him;  that  he  could  get  him  to  sell 
IL   Taylor  acco^^>anied  appellee  and  Oox  to 
Socorro,  and  Cox  gave  Taylor  a  blank  check 
with  his  name  signed  to  it,  and  authorized 
him '  to  fill  In  the  check  for  $200  In  case  he 
was  able  to  effect  the  purchase  of  the  Mo- 
Bride  holdings.  The  parties  called  on  appel- 
lant and  told  him  about  the  negotiations,  and 
appellant  and  Taylor  arranged  to  go  out  to 
the  McBride  ranch.   Oox  left  Socorro ;  Tay- 
lor and  appellant  went  to  the  McBclde  place, 
and  failed  to  see  McBride,  who  was  absent 
Appellant  authorized  Taylor  to  say  to  Mc- 
Bride that  ai^>ellant  was  willing  to  pay  him 
$1,500  for  the  ranch,  and  told  Taylor  that 
if  he  could  buy  the  ranch  for  this  sum  he 
would  divide  the  profits  with  him,  on  the 
sale  to  Cox.   Appellant  returned  to  Socorro 
•nd  Taylor,  within  the  next  day  or  two,  saw 
BfcBride;  and  told  him  of  appellant's  otter, 
and  advised  him  to  let  appellant  have  the 
idaoe,  t^ing  him  that  if  he  did  not  do  so  a 
Jodgment  obtained,  or  about  to  be  obtained, 
ky  a  man  named  Montoya  would  exhaust 
his  equity  In  the  place,  and  also  telling  him  of 
cwtain  trouble  which  he  might  have  with 
the  federal  authorities  r^tlve  to  some  scrip. 


McBride  agreed  to  accept  the  offer  and  ac- 
companied Taylor  to  Sooom^  where  the  par- 
ties visited  appelant,  and  aiwdltfnt's  <^er 
was  aco^ted  McBride,  and  an  oral  agree- 
ment was  made  by  wlilch  McBride  surren- 
d»ed  his  equity  in.  the  pn^oty.  Appellant 
paid  McBride  950  in  cash,  cancded  his  In- 
debtedness, and  a  mcmth  or  two  later  paid 
him  the  balance  in  cash.  On  the  same  day, 
or  sliortly  thoreafter,  Taylor  delivered  to 
iwellant  Gtnc's  chedk  for  f200,  and  later, 
when.  Oox.  returned  to  Socorro^  he  paid  ap- 
pellant ttie  balance  of  the  purdiase  price  of 
f 1,600,  and  took  a  deed  from  appellant  to  the 
property  in  the  name  of  his  wife. 

The  trial  coart  found  that  appellee  had 
effected  the  sale  ot  the  property  to  Cox,  and 
that  be  was  entitled  to  recover  a  commlsEdon 
<m  such  sftle  from  appellant,  and  that  f 90 
was  a  reasonable  commission. 

AE^Uanf  s  first  contentlcm  Is  that  findings 
of  fact  numibered  6,  7,  and  8,  adopted  by  the 
court,  are  not  supported,  substantial  evi- 
dence. 

As  to  the  sixth  finding,  It  Is  contraded 
tibat  there  is  no  evidence  to  support  that 
part  thereof  which  found  that  Jim  Taylor 
was  acting  as  the  agent  of  appellant  In  at- 
tempting to  make  a  sale  of  the  McBride 
ranch,  and  that  McBride  agreed  to  sell  the 
proper^  for  the  sum  of  $1,500,  understand- 
ing at  the  time  he  did  so  that  Cox  was  pur- 
chasing it.  Appellant's  «wn  testimony,  how- 
ever, shows  clearly  that  Taylor  was  acting 
for  him  and  under  his  directions  in  the  ne< 
gotiatlons  with  McBride. 

As  to  the  second  contention,  McBride  tes- 
tified positively  that  he  understood  the  ranch 
was  being  gold  to  Gbx  by  appellant,  for  him. 

The  seventh  finding  was  that,  in  pursuance 
of  negotiations  theretofore  had,  a  deed  was 
executed  by  appellant  to  one  Tex  anna  Cox, 
the  wife  of  said  Berry  Cox,  for  a  considera- 
tion of  ¥1,800,  wbidi  was  paid  either  by  said 
Texanna  Cox  or  her  husband  to  appellant 
This  finding  Is  clearly  supported. by  the  evi- 
dence. In  ftict  there  is  no  evidence  to  thQ 
contrary. 

[1]  By  the  ninth  finding  of  fact  the  court 
found  that  S  per  coit  of  the  amount  realized 
on  the  sale  was  a  reasonable  amount  for  the 
services  rendered  by  aroellee.  This  finding 
Is  supported  by  the  direct  and  uncontradicted 
evidence  of  appellee.  Findings  of  fiict  by  the 
court,  sitting  as  a  Jury,  will  not  be  disturb- 
ed, If  8upp<H-ted  by  substantial  evidence. 
Richardson  v.  Pierce,  14  N.  M.  334,  93  Pac. 
715;  Eagle  Mining  Oo.  v.  Hamilton,  14  N. 
M.  271,  91  Pac  718 ;  Hancock  v.  Beasley,  14 
N.  M.  230,  91  Pac  735;  Candelarla  v.  Miera. 
13  N.  M.  360,  84  Pac.  1020;  Ortiz  v.  Bank, 
12  N.  M.  519,  73  Pac.  529;  Carpenter  v. 
Lindauer,  12  N.  M.  388,  78  Pac.  57 ;  Rush  t. 
Fletcher,  U  N.  M.  555,  70  Pa&  559. 

It  is  next  contended  that  the  court  erred 
In  refusing  to  adc^t  appellant's  requested 
findings  of  fact  numbered  4  and  5.  Request- 
ed finding  numbered  4  was  to  the  effect  that 
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James  Taylor  bad  been  negotiaHng  with 
Berry  Cox.  prior  to  October  10,  1916,  for  the 
sale  of  the  KIcBride  ranch  to  the  said  Cox. 
and  succeeded  In  getting  appellant  to  piir- 
chase  the  McBrlde  ranch,  which  purchase 
was  made  by  appellant  on  or  about  October 
14  or  15,  1915.  at  the  agreed  price  of  $1,500; 
and  the  fifth  finding  of  fact  was  to  the  ^eot 
that  Taylor  thereafter  n^otiated  the  sale 
of  said  ranch  from  appellant  to  Berry  Cox 
for  the  price  of  $1,800.  As  to  the  fourth  re- 
quested finding.  It  is  snfi^dent  to  say  that 
appellant  himself  testified  that  Taylor  was 
acting  for  him  In  making  the  deal  with  Mc- 
Bride,  and  the  court  did  not  err  in  refusing 
to  find  to  the  contrary.  The  fifth  finding  of 
fact  requested  by  appellant  was  properly  re- 
fused by  the  court  The  eridence.  of  COi  is 
to  the  effect  that  the  blank  check  was  given 
to  Taylor  as  a  first  payment  on  the  ranch 
on  the  day  after  Cox  and  Bunton  went  out 
to  the  ranch,  on  or  about  October  11,  1915, 
three  or  four  days  prior  to  the  sale  which  ap- 
pellant claims  was  made  to  him  by  McBride. 
Appellant's  testimony  shows  that  he  knew 
Taylor  had  this  check  In  his  possession  be- 
fore he  "purchased"  the  ranch  from  McBrlde. 

[2]  It  Is  next  contended  that  the  oral 
agreement  between  appellee  and  appellant, 
whereby  appellant  agreed  to  pay  appellee's 
commission  If  he  sold  the  McBride  property 
to  Berry  Cox,  is  within  the  prohlbitiCHi  of 
the  statute  of  frauds  and  void.  The  agree- 
ment, however,  wa»  not  an  undertaking  to 
answer  for  tlte  d^t,  default,  or  miscar- 
riage of  McBride.  It  was  a  direct  under- 
taking on  the  part  of  appellant  to  pay  the 
commiaslon.  A  promise  to  pay  for  services 
rendered  to  a  third  person  at  thie  promisor's 
request  is  an  original  uqdertaklng,  not  with- 
in the  statute  of  frauds.  Sinclair  t.  Bradley, 
62  Mo.  180;  Brown  y.  George,  17  N.  H.  128; 
Hazeltlne  Wilson,  55  N,  3.  Law.  26 
Atl.  79;  Black  t.  White,  13  S.  C.  87;  Lyons 
T.  Daugfatecy  (Tex.  Civ.  AppO  26  S.  W.  146 ; 
Arbudtle  r.  Hawks.  20  Vt  638.  See,  alscs 
20  Cyc.  180.  App^nt  contends  that  if  the 
prondse  was  an  orij^al  undertaking,  there 
was  no  considerat!<Hi  to  support  It,  but  this 
Is  clearly  without  merit. 

[3]  Appellant's  fourth  pn^tosition  is  tliat 
ai^Uee  failed  to  procure  a  purchaser  for 
the  property  upon  terms  acceptable  to  Mc- 
Bride. This  potnt  is  without  merit  While 
McBride,  upon  the  first  visit  did  refuse  to 
accept  the  offer  made  by  Cox,  he  was  Induced 
to  accept  it  by  representations  made  to  him 
by  Taylor,  and  later  did  so.  Appellant  eon- 
tends  that  Taylor  had  been  employed  by  Mc- 
Bride as  agent  to  sell  the  i)roperty,  and  that 
he  was  the  procuring  cause  of  the  sale.  This 
contention  Is,  however,  not  supported  by  th^^ 
evidence.  It  Is  not  the  broker  who  first 
speaks  of  the  property,  but  the  broker  who 
Is  the  procuring  cause  of  the  sale,  be  he  the 
first  or  second,  who  engaged  the  attention 
of  the  purchaser,  who  is  entitled  to  the  com- 


mlsdon.  Patten  WlOia,  1S4  HI  Am»<  615, 
0  C.  J.  6ia 

Finding  no  error  In  the  record,  the  Jud^ 
ment  will  be  affirmed ;  and  tt  is  so  ordered. 

FAItKBR,  J.,  COTCnrs.     HANNA,  <X 
being  absent,  did  not  partlcipat& 

On  Motion  for  Behearing. 

ROBERTS,  J.  Appellant  has  filed  a  motion 
for  rehearing,  and  presents  one  point  only 
which  require  further  discussion.  He  In- 
sists that  the  court,  in  passing  upon  th<»  ques- 
tion raised  in  aKJellant's  brief  that  the  oral 
agreement  between  appellant  and  appellee  was 
an  undertaking  to  answer  for  the  debt,  de- 
fault, or  miscarriage  of  McBride  and  was 
within  the  statute  of  frauds,  failed  to  con- 
sider the  findings  made  by  the  court;  that 
such  findings  show  appellant's  promise  was  a 
collateral  undertaking.  The  court  -found, 
among  other  things: 

"Defendant  at  said  time  agreed  orally  to  pro- 
tect plaintiff  In  his  commlBsion  on  the  sale  of 
the  McBride  ranch  If  he  (plaintiff)  made  a  sale 
thereof  to  Berry  Cox." 

This,  appellant  argues,  is  a  direct  finding 
that  the  oral  agreement  was  a  collateral  un- 
dertaking, and  It  most  be  conceded  that  the 
finding,  standing  alone,  lends  support  to 
appellant's  contention.  The  findings,  how- 
ever, are  to  he  construed  together,  and  in 
other  findings  made  by  the  court  the  situation 
of  the  parties  was  found  and  ell  the  facts  In 
the  case  fully  set  forth. 

[4]  The  question  as  to  whetlier  a  promise 
is  a  direct  or  collateral  undertaking  Is  not 
solely  dependent  upon  the  words  used,  but  la 
to  be  ascertained  from  the  words  used  in 
making  tlie  promise  the  situation  of  the  par- 
ties,' and  all  the  clrcimistances  surroundlus 
the  transaction.  The  character  of  the  prom- 
ise does  not  depend  wholly  upon  the  form 
of  expression,  but  largely  upon  the  situation 
of  the  parties,  and  the  question  always  is 
what  the  parties  actually  understood  by  the 
language,  whether  they  understood  It  to  be  a 
collateral  or  a  direct  promise.  Davis  v. 
Patrick,  141  U.  S.  479,  12  Sup.  Ct  58,  35 
L.  Ed.  S26.  In  a  note  to  the  case  of  Mankla 
V.  Jones,  16  U  B.  A.  (N.  S.)  214,  the  author 
says: 

"This  intention  riioald  be  gathered  from  the 
entire  transaction,  and  will  control  regardless 
of  the  language  nsed  in  creatlncr  the  obligation.'* 

In  the  present  case  the  findings  made  by 
the  court,  relied  upon  by  appellant,  were  not 
Justified  by  the  language  used  by  either  party, 
as  shown  by  the  testimony.  Appellee  testi- 
fied that  appellant  said  that  he  would  pay  the 
commission,  while  appellant's  testimony  was 
to  the  effect  that  he  would  see  that  the  com- 
mission was  paid.  The  court,  after  setting 
forth  Its  findings  and  all  the  material  facts 
relative  to  the  situation  of  the  parties,  gave 
judgm^t  for  appellee,  which  could  only  have 
been  done  upon  the  assumption  that  the  prom- 
ise was  a  direct  undertaking.  We  think  the 
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tnnTonnding  facta  and  drcamatances  justified 
the  conit  In  concluding  that  the  pronilse  to 
pay  was  a  direct  nndertaking,  for  wfafcb  rea- 
son the  fonner  (^ttnion  will  be  adhered  to, 
and  the  motioa  for  rehearing  will  be  denied. 

EIANMA,  a      and  PAjaKER,  J.,  ooncor. 


(51  Utah,  480) 

BUPmO  V.  OBEGON  SHOBT  I/INB  B.  CO. 
(No.  8112.) 

(Supreme  Oonrt  ot  Utah.   Feh.  9,  1918.) 

1.  EviDBHCE  ^=9507  —  Expert  —  Mattbb  or 
Common  Knowledob. 

That  railway  spike  heads  will  fly  off  when 
atruck  too  hard  or  when  itnick  a  alanting  blow 
is  so  self-evident  that  it  was  error  to  admit 
expert  testimony  to  that  effect 

2.  Appeal  and  Erbob  «s»1050(1)— Habmlbss 
Ebbob— Evidence. 

Sudi  error  waa  not  alone  caffidott  to  re- 
quire reversaL 

3.  Mastkb  and  Servant  «=9279(8)  — Negli- 
gence—Evi  denck. 

la  section  hand's  sction  for  loss  ot  eye  when 
bit  by  bead  of  spike  driven  by  fellow  servant, 
evidence  A«U  insufficient  to  show  negligence  ot 
the  master  or  fellow  servant 

4.  Habteb  and  Sebtant  ^280— Absuuption 

OP  RiBK. 

In  section  hand's  action  for  loss  of  eye  wben 
hit  by  bead  of  spike  driven  by  fellow  servant, 
evidence  AeM  to  show  that  the  injury  waa  one 
nsaidly  incident  to  the  service,  and  the  risk  of 
which  was  assumed  by  plaintiff. 

Appeal  from  I>istrict  Court,  Salt  Lake 
County;  George  V.  Goodwin,  Judge; 

Action  by  G.  W.  Bnplng  against  the  Or^n 
Short  Line  Ballroad  Company.  Judgment 
for  plaintiff,  and  def^idant  appeals.  Be- 
Tcrsed  and  remanded,  and  new  trial  granted. 

Geo.  H.  Smith,  J.  V.  1^1^  and  B.  S.  Crow, 
all  of  Salt  Lake  City,  for  appellant  Wil- 
lard  Hanson,  of  Salt  Lake  d^,  for  respond- 
ent 

GIDEON,  3.  The  plaintiff  Instltated  tbla 
action  to  recover  compensation  for  injuries 
alleged  to  bare  been  austidned  by  thf  negU- 
gmce  of  the  defendant  on  or  about  July  21, 
1916.  The-  negligence  alleged  la  that,  while 
the  pUlntm  and  other  workmen  of  the  de- 
fendant wore  oigaged  In  driving  aplkes  on 
defendant's  railroad  at  or  near  Nysaa,  Ore., 
one  of  the  employ^  of  said  defendant  care- 
lessly atntck  and  drove  one  of  the  9ikes, 
hitting  the  same  with  sntdi  force  that  the 
head  of  the  spike  was  knocked  off  and  flew 
and  hit  plaintiff  In  the  ^re,  causing  the  loss 
of  the  ^e  and  otherwise  injuring  plaintiff. 
It  la  further  alleged  that  at  the  time  the 
plaintiff  was  engaged  In  interstate  commerce. 
Defendant  In  its  answer  admlta  the  employ- 
ment of  tha  plaintiff  at  the  time  mentioned, 
and  that  he  was  engaged  in  the  work  stated, 
admits  that  certain  Injuries  were  received 
by  plaintiff,  but  denies  the  negligence  of  de- 
fradant    As  a  further  def«ise  it  alleged 


that  whatever  Injuries  were  received  were 
cansed  by  the  carelessness  and  negligence  of 
plaintiff,  and  that  the  cause  of  such  Injuries 
was  directly  contributed  to  by  the  negligent 
acts  and  omissions  of  plaintiff,  and  that  they 
were  in  no  way  caused  or  contributed  to  by 
the  negligence  of  defendant;  that  the  in- 
juries and  accident  causing  the  same  were 
the  result  of  dangers  usually  and  ordinarily 
incident  to  the  service  and  employment  in 
which  plaintiff  was  engaged ;  that  the  said 
dangers  were  open  to  plaintiff's  observation, 
and  known  to  and  aM>reciated  by  him,  or 
could  have  been  known  to  and  appreciated 
by  him  by  the  exercise  of  ordinary  care; 
that  whatever  injuries  were  received  were 
the  result  of  the  acts  and  negligence  of  a 
fellow  servant  of  the  plaintiff.  On  the  issues 
thus  madCi  trial  was  had  before  the  court 
and  a  Jury,  resulting  In  a  verdict  for  plain- 
tiff.  The  defendant  appeals. 

It  appears  from  the  record  that  the  plain- 
tiff and  one  Cacda  were  repairing  defend- 
ant's railroad  track  as  section  men  and  were, 
on  the  day  In  question,  tightening  or  driving 
spikes  which  held  the  rails  to  the  ties.  Such 
splices,  at  the  place  where  the  plaintiff  was 
working,  had  become  loosened,  were  pulled 
out,  and  standing,  some  one-half  and  others 
an  Inch  or  less,  above  the  tie.  It  was  the 
duty  of  plaintiff  and  Ms  co-workers  to  tight- 
en or  drive  the  spikes  so  that  the  heads 
would  come  in  contact  with  the  rails  and 
hold  the  same  in  place.  Some  ten  minutes 
prior  ta  the  accident  complained  of,  plain- 
tiff's fellow  workman,  Caccia,  had  so  struck  a 
spike  that  part  of  the  head  thereof  was 
knocked  off  and  passed  immediately  under 
plaintiff's  chin.  At  that  time  plaintiff  cau- 
tioned Caccia  to  strike  the  spike  a  direct 
blow  so  that  In  hitting  It  he  would  not  strike 
the  wlke  too  bard  or  In  a  glancing  manner. 
After  having  explained  to  his  fdlow  work- 
man how  to  drive  the  spike  plaintiff,  as  stat- 
ed by  him,  "kind  of  watched  him  there  for 
a  few  Ucka,  then  I  started  in  too.  *  •  • 
He  done  it  fine."  Plaintiff  then  returned  to 
his  work,  and  was  about  one-half  rail  length 
distant  from  Caccia  when  the  accident  oc- 
curred. Plaintiff  further  testified  that  at  the 
moment  of  receiving  the  blow  or  Instantly 
thereafter  Caccia  said,  "I  did  it  wrong." 

It  is  admitted  on  the  part  of  defendant 
that  the  plaintiff  was  engaged  In  Interstate 
commerce  at  the  time  of  the  Injury.  This 
action  is  therefore  prosecuted  under  the  fed- 
eral Employers'  Liability  Act 

During  the  trial  an  experienced  railroad 
man,  one  familiar  with  railroad  construc- 
tion, laying  track,  eta,  was  permitted  to  tes- 
tify cm  behalf  ot  the  plaintiff  as  an  expert  as 
to  the  ri^t  or  pn^>er  method  to  use  In  driv- 
ing rallhwd  spikes.  At  the  (dose  €t  nHBin- 
tiflCs  testimony  d^endant  moved  the  conrc 
for  a  nonsuit,  baaing  that  reqnest  on  the 
ground  tiiat  no  negligence  either  of  the  de- 
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fondant  or  Its  eraployfi  had  been  shown, 
which  motion  was  overruled  by  the  court. 

At  the  close  of  the  case  defendant  request- 
ed an  instruction  directing  a  verdict  In  his 
favor,  claiming  that  the  Injury  was  the  re- 
sult of  the  usual  and  ordinary  risk  Incident 
to  the  service  In  which  plaintiff  was  engag- 
ed. The  court  refused  to  give  that  Instmc- 
tlOD.  The  admission  of  the  expert  testimony, 
the  refusal  of  the  court  to  grant  a  nonsuit, 
and  the  refusal  of  the  court  to  direct  a  ver- 
dict In  defendant's  favor,  are  all  assigned 
as  error. 

[1i  Z]  In  effect,  the  testimony  of  the  ex- 
pert on  behalf  of  the  plaintiff,  as  well  as 
that  offered  In  rebuttal  on  the  part  of  the 
defendant,  was  that  the  right  and  proper  way 
to  drive  splbes  Is  by  a  direct  and  square 
blow  on  the  head.  That  Is  a  matter  that  is 
self-evident,  and  any  ordinary  man  would 
know  that  as  a  matter  of  common  knowledge, 
and  Is  not  a  question  upon  whlcb  reasonable 
men  would  differ.  That  spike  heads  or  parts 
thereof  are  liable  to  break  off  even  If  struck 
a  direct  blow  Is  also  self-evident.  The  court 
for  that  reason  erred  in  overruling  defend-^ 
ant's  objection  to  that  testimony.  However, 
tbat  alone  would  not  be  sufHeient  to  order  a 
reversal  of  the  case.  The  further  assign 
ments  tbat  no  negligence  was  shown  on  the 
part  of  the  defendant  or  Its  employ^,  and 
tbat  the  Injury  was  the  result  of  the  risk  or- 
dinarily Incident  to  the  service  in  which  the 
plaintiff  was  engaged,  are  the  controlling 
questions  presented  on  this  appeaL  It  is  the 
contentltm  of  tbe  appellant  that  there  Is  noth- 
ing in  the  testimony  showing  negligence  on 
its  part  or  on  the  part  oi^  lts  employ^.  That 
the  mere  fart  that  the  bead  of  the  spike  flew 
off  and  struck  plaintiff  did  not  constitute 
negligence;  that  in  the  ordinary  manner  of 
doing  work  of  that  nature  such  accidents  are 
likely  to  happen  and  do  happen  without  any 
negligence  cither  on  the  part  of  the  employer 
or  the  employ^;  that  It  is  likely  >o  happen 
at  any  time  with  the  most  careful  workman, 
and  for  that  reason  is  one  of  the  ordinary 
or  usual  risks  Incident  to  that  particular 
emplbyment  It  is  further  contended  that  it 
is  a  physical  impossibility  to  expect  any  one 
in  driving  railroad  spikes,  however  careful 
or  competent,  to  at  all  times  strike  them  a 
direct  blow,  and  that,  even  If  that  were  pos- 
sible, the  heads  or  parts  of  the  same  are  like- 
ly to  and  do  break  off  and  are  thrown  at 
times  away  from  the  place  where  the  spike 
Is  being  driven,  and  any  one  working  near  Is 
liable  to  be  Injured.  It  is  not  claimed  tbat 
defendant  was  negligent  in  emplc^lng  an  un- 
skilled workman.  Respondrait  insists,  as  I 
understand  his  contention,  that  bis  fellow 
workman  Cacda  atrudc  tbe  aplire  at  the  time 


of  tbe  Injury  a  glancing  and  heavy  blow,  and 
that  by  reason  thereof  the  bead  flew  off  and 
caused  the  injury,  that  to  drive  the  spike  in 
place  no  such  force  was  required  and  that  It 
was  negligence  on  the  jmrt  of  plaintiff's  fel- 
low workman  to  -  so  strike  the  spike,  and 
that  It  was  negligence  for  which  the  employ- 
er Is  liable.  As  indicated,  the  only  direct  or 
afl^rmative  testimony  tending  to  show  negli- 
gence on  the  part  of  the  defendant  or  Its 
employ^  Is  the  statement  of  the  fellow  work- 
man, Caccia,  at  the  time  of  or  immediately 
after  the  happening  of  the  accident,  tliat  "I 
did  it  wrong."  In  his  further  testimony  he 
stated  that  he  did  not  know  whether  he 
struck  the  ^Ike  a  direct  or  glancing  blow; 
that  be  tried  to  strike  It  right  or  directly  on 
the  head. 

[9,  4]  All  the  members  of  this  court  agree 
that  the  district  court  erred  in  the  abmission 
of  tbe  sn-called  expert  testimony.  The  ma- 
jority agree  that  the  court  should  have  grant- 
ed tlie  motion  of  tbe  defendant  for  a  non- 
suit for  the  reasons  stated  by  appellant,  and 
that  at  the  close  of  the  testimony  tbe  court 
should  have  granted  the  defendant's  request 
for  a  directed  verdict  for  the  reasons  as- 
signed, namely,  that  the  injury  was  tbe  re- 
sult of  the  ordinary  or  usual  risk  Incident 
to  tbat  employment,  and  a  risk  assumed  by 
the  plaintiff  when  be  entered  tbat  emiAor- 
ment  and  continued  therein. 

The  writer  Is  of  the  opinion  that  there  Is 
testimony  In  the  record  tending  to  show  that 
the  Injury  was  caused  by  the  negligence  of  a 
fellow  servant,  slight  as  that  testimony  may- 
be, that,  even  If  It  he  admitted  that  the  em- 
ployment is  inherently  dangerous,  and  that 
accidents  may  happen  and  do  happen  in  do- 
ing such  work  in  a  careful  manner,  never- 
theless, when  there  is  testimony  showing  or 
tending  to  show  that  the  Injury  resulted,  not 
from  the  Inherent  danger  of  the  employment 
or  method  or  manner  of  doing  tbe  work,  bat 
from  tbe  negligence  of  a  fellow  servant  In  - 
pursuing  that  particular  method  or  manner, 
that  i(  is  then  a  question  to  be  submitted  to 
tbe  jury.  C.  &  O.  R.  R.  v.  ProHIt,  241  U.  S. 
468,  469,  36  Sup.  Ct  620,  60  U  Ed.  1102. 

But,  as  stated,  It  Is  the  unanimous  judg- 
raeot  of  tbe  other  members  of  the  court  tbat 
the  contentions  of  the  appellant  should  pre- 
vail and  tbe  case  must  tber^ore  be  reversed 
and  a  new  trial  granted.  There  are  other 
assignments  of  error  which.  In  view  of  the 
condusltm  readied.  It  ia  unnecesairy  to  con- 
sider. 

Reversed  and  remanded,  and  n  new  trial 
granted.  Neither  party  to  reooTer  costs  on 
this  aiqpeaL 

FBICK,  a  J.,  and  McCABTX,  COBFMAN 
and  THUBMAN,  JJ,,  ocmcur. 
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(51  UUh,  500) 

TATLOB  T.   PALOMA  GOLD  &  SILVSB 
UININO  GO.    (Now  3075^ 

(Supreme  Court  of  Utah.    Feb.  14,  1918.) 

1.  Appeal  and  Bebob  «=3665  —  Becobd  — 
Abstbact— Biix  OF  Exceptions. 

Where  the  printed  abstract  showed  an  ex- 
tmsioQ  of  time  to  file  a  bill  of  ezceptioua,  and 
inch  statement  was  challenged,  the  court  must 
examine  the  record  to  determine  whether  the 
bill  was  in  fact  filed  as  stated  within  the  re- 
quired time. 

2.  Appeal  and  I^rob  4s>511(3)— Judgment 
BoLi/— What  Constitutes. 

An  unsigned  order  purporting  to  extend  tho 
time  for  filing  a  bill  of  exceptions  is  not  a  part 
of  the  judgment  roll,  and  oannot  be  considered 
for  any  purpose  when  it  appears  in  the  judg- 
ment roll  alone.  Dayton  v.  Free,  40  Utah,  277, 
148  Pac  406;  Hntt^iiBon  t.  Smark,  188  Pac. 
les;  Swanaon  t.  Sims,  170  Pac  774. 

3.  APFBAI.  AND  EhtBOB  «S>511(3)— SCOPB  OP 

Eeview— Record— ^tjFFiciENCT. 
Orders  extending  time  for  filing  bill  of  ex- 
eeptions  are  of  no  force  or  effect  unie^  properly 
certified  by  the  trial  court  as  a  part  of  the  bill 
of  czc^tiuis. 

4.  Appeal  and  Esbob  «=>662(1>— Scope  or 
Review — Becobd— Binding  Effeot. 

Id  determining  whether  the  bill  of  ezcep- 
tlons  baa  been  filed  within  the  required  tjme, 
the  court  on  appeal  is  bound  by  what  the  rec- 
ord shows  in  regard  thereto. 

5.  Appeal  and  Ebbob  i8=>671(1)— Scope  or 
Revikw — Becobd — Suiticienct. 

Where  the  record  affirmatively  shows  that 
bill  of  exertions  was  not  fil^d  within  the  time 
originally  specified,  and  no  valid  order  extend- 
ing the  time  appears,  tho  appeal  must  be  con- 
sidered on  the  judgment  roll  alone. 

6.  Appeal  and  Ebbob  ^3>907(3)— Scope  op 
Review  —  Bxcoud — Sufficienot— Pbesump- 

TION8. 

In  the  absence  of  proper  bill  of  exceptions 
tbe  court  must  presume  that  the  evidence  justi- 
fied the  Pnii^Dgn,  and  the  findings  must  be  sus- 
tained. 

Appeal  ft-om  District  Court,  Salt  L<ake 
Coont7;  F.  C.  Loofbourow,  Judge. 

Suit  by  S.  H.  Taylor  agalnat  tbe  Paloma 
ft  Silver  Mining  CtHnpany.  Judgment 
for  defKidant,  and  plaintiff  appeals.  Af- 
firmed. 

W.  R.  Hutcliinson,  of  Salt  lAke  City,  for 
appellant  Walton  ft  Walton,  of  Salt  Lake 
City,  for  respondent. 

FBICK,  C.  J.  Plaintiff  commenced  this 
actkm  to  compel  the  defendant  a  mining  cor- 
poration, to  transfer  upon  Its  stoc^  books  cer- 
tain shares  of  the  capital  stock  of  said  corpo- 
ration, %t  which  he  claimed  to  be  the  owner, 
and  to  Issue  to  him  new  stock  certificates  for 
tbe  ones  which  he  presented  for  transfer. 
Hie  defendant  In  Its  answer  denied  that 
plaintiff  was  the  owner  of  said  stock,  and  also 
interposed  affirmative  defenses  in  which  it 
averred  that  the  plaintiff  never  obtained  title 
to  said  stock ;  that  he  obtained  the  same  un- 
lawfully; and  furtber  pleaded  that  the  plain- 
tiff and  defendant  had  fully  compromised  and 
settled  plaintiff's  claim  to  said  stock  and  that 
for  tbat  reason  he  was  not  entitled  thereta 


In  other  words,  the  defendant  pleaded  an  ac- 
cord and  satisfaction  respecting  plaintiff's 
claim  to  said  stock.  Plaintiff  filed  a  reply 
In  which  he  reiterated  bis  right  and  title 
to  the  stock ;  admitted  the  settlement  and  ac- 
cord and  satisfaction  set  forth  by  tbe  defend- 
ant, but  averred  that  the  same  was  obtained 
by  fraud  and  duress  and  was  not  binding. 

Upon  substantially  the  foregoing  Issues  a 
trial  to  the  court  resulted  In  findings  of  fact 
in  favor  of  the  defendant  ui>oii  all  the  Issues, 
Including  the  alleged  accord  and  satisfaction 
and  the  fraud  and  duress  pleaded  by  the 
plaintiff.  Judgment  was  accordingly  entered 
In  favor  of  the  defmdant,  and  the  plaintiff 
appeals. 

All  the  assignments  of  error,  except  two, 
assail  the  findings  of  fact,  and  the  two  re- 
ferred to  assail  the  correctness  of  the  conclu- 
sions of  law  and  judgment  This  requires  us 
to  exaiotne  Into  the  evidence.  The  defmd* 
ant  diallenges  our  right  to  do  that  for  thq 
reason  that  plaintiffs  proposed  bill  of  excep- 
tions was  not  served,  settled,  and  allowed 
within  the  time  required  oy  our  statute.  The 
defendant  has  filed  a  motion  to  strike  the  bill 
for  the  reason  just  stated. 

[1,2]  The  record  shows  that  the  motion  for 
a  new  trial  was  denied  December  30,  1916. 
The  record  also  shows  that  the  same  was  de- 
nied while  plaintiff's  counsel  was  present  In 
court  and  that  he  at  that  time,  and  as  a  part 
of  the  order  denying  the  motion  for  a  new 
trial,  obtained  the  following  order:  "Plain- 
tiff Is  given  SO  days  In  which  to  prepare, 
serve,  settle,  and  file  hl^  bill  of  exceptions 
herein."  That  order  gave  the  plaintiff  until 
tbe  30th  day  of  January,  1017,  In  which  to  do 
the  things  spedfled  Uiereln.  bill  of  ex- 
ceptions was,  however,  not  served  until  the 
3d  day  of  April,  1917,  and  was  not  settled  and 
allowed  by  the  court  until  the  18th  day  of 
April,  1917.  Wb  take  notice  of  the  wder 
overruling  tbe  motion  for  a  new  trial  merely 
because  by  Comp.  Laws  1007,  {  8107,  as 
ammded  by  chapter  04,  Laws  Utah  1911,  p. 
13^  such  an  order  Is  made  a  part  of  tbe  Judg- 
ment toU.  Counsel  for  plalntUf,  In  his  printed 
abstract,  states:  "Orders  extending  dme  to 
prepare  serre,  and  file  UU  of  exceptions  en- 
tered January  27  and  March  24, 1017."  Such 
a  statement  in  the  printed  abstract,  unless 
diallenged  by  the  adverse  party,  would  oi^ 
dlnarlly  be  ctmsldered  as  suflldent  Where, 
however,  the  adverse  party  challenges  tbe 
correctness  of  such  a  statem^t,  we  are  re- 
quired to  examine  Into  tbe  record  to  deter- 
mine whether  the  Mil  exo^itlons  was  Id 
fact  settled  and  allowed  within  the  time  re- 
quired oy  DOT  8tatnt&  As  counsel  states  In 
tbe  abstract,  there  is  Inserted  In  what  pur- 
ports to  be  the  Judgmrat  roll  a  pret«ided 
order  extending  the  time  to  prepare  and  file 
plaintiff's  bill  of  exceptions.  That  order  Is, 
however,  not  a  part  of  the  Judgment  roll  and 
we  cannot  consider  It  for  any  pnipose.  Day- 
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ton  r.  rree,  46  Utah,  2T7,  14S  Pac.  408; 
Ilutchlsoa  V.  Smart,  169  Pac.  166;  Swanson 
V.  Sims,  170  Pac.  774. 

[8]  The  record  In  this  case,  In  and  of  Itself 
is  Bttaag,  It  not  conclaslve,  evidence  tbat  the 
rule  In  the  foregoing  cases  Is  sound  and 
should  not  be  departed  from.  The  order 
which  it  la  claimed  was  made  on  the  27th  day 
of  Janaary,  1917,  la  not  signed  by  any  one 
nor  filed  in  any  case,  and  is  not  authenticated 
In  any  way.  Any  person  could  at  any  time  ln-< 
Bert  such  an  order  among  the  papers  which, 
under  section  3197.  supra,  constitute  the  judg- 
ment roll.  While  we  are  not  Intimating  that 
the  order  In  question  was  improperly  inserted 
In  thla  record,  yet  what  we  do  say  Is  that 
sndt  orAers  are  of  no  force  or  effeot  what- 
ever unless  they  are  properly  authenticated  by 
the  trial  -court  by  making  them  a  part  of  the 
blU  of  exceptions.  We  cannot  consider  them 
because  they  are  not  a  part  of  the  Judgment 
roll,  nor  can  we  consider  them  as  a  pert  of 
tiie  bill  of  excQHlons  unless  the  trial  oourt 
has  authenticated  tb«n  as  being  properly 
made  a  part  thereof. 

[4]  When  the  adverse  party  chall«i^  our 
right  to  examine  into  the  evidence  because 
the  same  haa  not  been  properly  settled  in  a 
bill  of  exe^itions,  we  are  required  to  examine 
the  whole  record  to  determine  whether  the 
bill  has  ueen  settled  within  the  time  required 
by  our  statute  and  we  are  bound  by  what 
the  record  discloses  respecting  that  matter. 

[B]  The  record  in  this  case  affirmatively 
shows  that  the  plaintiff's  bill  of  exertions 
was  not  settled  witblu  the  time  required  by 
our  statute,  and,  further,  the  record  does  not 
show  any  proper  order  extending  the  time 
within  which  the  bill  of  exceptions  conld  be 
settled  and  allowed  under  the  statute.  The 
record  shows  that  defendant's  counsel  chal- 
lenged plaintiff's  right  to  settle  the  bill  of 
exceptions  when  It  was  served.  It  was  an 
easy  matter,  therefore,  to  Iiave  the  alleged 
orders  extending  the  time  within  which  to 
settle  and  allow  the  bill  made  a  part  of  the 
bill  and  to  have  the  trial  court  certify  to  th^r 
correctness.  Had  that  been  done,  defendant's 
motion  to  strike  would  necessarily  have  to 
falL  For  the  reasons  Just  stated  we  are  not 
permitted  to  consider  plalnttt' s  proposed  bill 
of  exceptions  In  this  case,  and  hence  the  mo- 
tion to  strike  must  prevail.  The  appeal  must 
therefore  be  considered  on  the  Judgment  roll 
alone. 

[6]  As  before  stated,  the  principal  assign- 
ments challenge  the  sufficiency  of  the  evi- 
dence to  sustain  the  findings  of  fact  In  the 
absence  of  a  proper  bill  of  exceptions  we  are 
bound  to  presume  that  the  evidence  justified 
the  findings,  and  hence  tliey  must  be  sus- 
tained. The  other  asslgnmenta  r^te,  to  the 
conclusions  of  law  and  Jud^mt.  After  ex- 
amining the  findings  we  are  forced  to  the  OHi- 
clnsion  that  neither  of  the  £oreg(^g  assign- 
ments can  prevail.    The  conclusions  of  law 


are  deaily  supported  by  the  findings,  and  the 
judgmat  follows  the  conchulona  of  law. 

In  view  of  the  foregoing  there  is  but  one 
result  permissible,  and  that  Is  to  afilrm  the 
judgment  with  costs  to  ttie  defendant  Sncb 
la  the  <nder. 

McGARTT,  CORFMAN,  TBUBMAN.  and 
GIDEON,  JJ.,  concur. 


(51  Utah.  464> 
HAMMOND  v.  WALL.    (No.  3167.) 
(Supreme  Conrt  of  Utah.    Dec.  28,  1917.  Re- 
hearing Denied  Feb.  8,  1918.) 

1.  MORTOAOES  €=>GjO(1)— FoBKCLoauBB— PEB- 

aoNAL  Liability. 
Under  Oomp.  Laws  1907,  H  3498.  8490^ 
3503,  as  to  tales  on  foreclosnre,  the  court  can 
impose  a  personal  liability  on  the  mortgagor 
only  after  naving  ordered  a  sale  of  tbe  property, 
and  after  tbe  sale  has  been  bad  according  to 
law  and  a  deficiency  appears.*^ 

2.  MOBT04.OBS  9e=3559(:^Fouoz^drb— Pn- 

BONAL  IjIAniOTT. 

The  remedy  pointed  oat  by  such  .statates 
cannot  be  said  to  be  merely  cumalative  so  as  to 
warrant  a  court  of  equity  in  granting  any  re- 
lief known  to  the  courts,  since  Comp.  Laws 
1907,  S  24SQ,  provides  tbat  tbe  Revised  Laws 
establish  tbe  law  respecting  their  subjects;  such 
statutes  being  mandatory. 

3.  CoTJBTB  «=>18  —  Jdbisdiction  —  Lands 
IN  Other  State— roaECLosOBK. 

Where  lands  In  Utah  and  in  Idaho  were 
mortgaged,  a  I^tah  court,  having  decreed  fore- 
closnre and  the  sale  Iiaving  been  made  under 
an  errooeouB  description,  had  the  power,  oa 
proper  petitiMi,  to  reform  the  deed  and  mort* 
gage  BO  as  to  properly  describe  the  lands  and  to 
vacate  tbe  former  sale  and  satisfaction,  but 
could  not  foreclose  the  mortgage  on  the  Idaho 
lands  and  order  the  Utah  sheriff  to  sell  the  Ida* 
ho  lands. 

4.  Contempt    <t=>21  —  Disobediencb  —  Void 
CoDBT  Obher— Effect. 

Where  a  Utah  court  made  a  void  order  for 
foreclosure  of  mortgage  on  lands  in  Idaho,  and 
further  ordered  the  mortgagor  to  make  a  deed 
to  such  lands,  bis  refusal  to  make  such  deed  did 
not  place  him  in  contempt  of  court,  since  he 
was  entitled  to  wait  until  there  had  been  a  legal 
sale  of  the '  mortgaged  premise^  and  the  court 
order  was  absolutely,  void. 

B.  MOBTGAOES«=>281.— SaLB  BT  MOBTGAGOfr— 

Pdbcbabeb'b  Liabilitt. 
Clause  in  deed,  reciting  that  tbe  purchaser 
boufcbt  subject  to  all  liens,  mortgages  and  in- 
cumbrances, did  not  constitute  upon  bis  part 
an  agreement  with  the  mortgagee  to  pay  the 
mortgage. , 

Habeas  corpus  by  L.  I.  Hammond  against 
I.  O.  Wall.  Petitioner  discharged. 

Hammond  &  Hammond,  of  Salt  I^ake  City, 
for  plaintiff.  A.  C.  Hatch,  of  Heber,  and  E. 
A.  Walton,  of  Salt  Lake  City,  for  defendant. 

FRICK,  C.  J.  The  plaintiff,  hereinafter 
called  petitioner,  filed  his  petition  In  this 
court,  in  which  he  alleged  that  he  was  un- 
lawfully restrained  of  his  liberty  by  the 
above-named  defendant,  who  Is  the  sheriCC 


>  BoucofsU  v.  Jacobsea.  S8  Utah,  166,  IN  Pas.  U7. 
IB  L.  R.  A  (N.  8.)  SH;   Ooburn  t.  Bartholomew. 

v&i  Pac.  use. 
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of  Wasatch  couDty,  Utab.  The  petition  was 
filed  November  13,  1917.  to  which  the  cause 
of  detention  was  set  forth.  Thereafter,  and 
before  the  hearing,  petitioner  filed  an  amend- 
ment to  the  petition  In  which  the  cause  of  the 
alleged  lUesallty  of  the  detention  was  more 
fully  set  forth.  A  writ  of  habeas  corpus  was 
duly  Issued  as  prayed,  to  which  the  defend- 
ant made  return  as  provided  by  oar  statute. 

The  arrest  and  detention  of  the  petition- 
er, which  be  alleges  are  unlawful,  are  based 
upon  certain  proceedings  had  in  the  district 
court  of  Wasatch  county,  Utah,  In  which  tbe 
Bank  of  Heber  City,  a  corporatlfHi,  herein- 
after called  bank,  was  plaintiff  and  J.  W. 
Musser,  Bose  B.,  his  wife,  Ban*  W.  Musser, 
Leah  M..  his  wife,  hereinafter  styled  mort- 
gagors, aiid  a  number  of  others,  including 
tbe  petitioner,  were  defendants.  The  record 
of  the  proceedings  in  tbe  actions  out  of  wbldi 
this  proceeding  arises,  as  it  is  presented  by 
both  tbe  petitioner  and  the  defendant,  is  very 
Tolnminous.  The  controlling  facts,  very 
briefly  stated,  are  as  follows:  On  December 
16,  1915,  said  bank.  In  an  actimi  which  was 
then  pending  in  the  district  court  of  Wa- 
satch coonty  against  said  mortgagors,  to  fore- 
dose  a  mortgage,  obtained  a  Judgment  for 
the  Bum  of  $10,600,  and  a  decree  foreclosing 
the  mortgage  which  was  executed  by  said 
mortgagors  to  said  bank  on  lands  a  part  of 
whldi  were  situated  in  Duchesne  county, 
Utali.  and  a  part  In  Franklin  county  of  the 
state  of  Idaha  The  lands  In  Duchesne  coun- 
ty were  subsequently  made  a  part  of  Wasatch 
comity.  Tbe  lands  In  Idaho  were  described 
in  said  mortgage  as  lots  3  and  4,  and  the 
south  half  of  the  northwest  quarter  of  sec- 
tion 3,  township  15  south,  range  38  east  of 
Boise  meridian,  containing  163.87  acres.  The 
district  court  of  WasatdU  county,  Utah,  en- 
tered a  decree  foreclosing  the  mortgage  on 
botb  the  Utah  and  Idaho  lands,  and  order- 
ed the  sheriff  of  the  county  to  sell  the  same 
and  apply  the  proceeds  of  the  sale  In  dis- 
charge of  such  mortgage.  The  sheriff  made 
return  that  he  bad  sold  the  lands  lying  In 
Utah  and  In  Idaho  to  the  bank  for  tbe  sum 
of  (9,000.  of  which  amount  be  obtained  $7,- 
200  from  the  Idaho  lands.  He  therefore 
credited  on  the  bank's  judgment  said  siun 
of  $9,000,  leas  the  costs,  amounting  to  $42.20. 
leaving  the  amoimt  to  be.  credited  on  said 
judgment  tbe  sum  of  $8,957.80,  which  was 
duly  credited  thereon.  After  said  judgment 
of  foreclosure  and  tbe  sale  of  saM  mort- 
gaged premises  tbe  bank  discovered  tbat 
there  was  a  mistake  In  tbe  description  of 
said  Idatao  lands,  and  that  the  same  were 
described  aa  being  in  section  3  wbm  in  tmth 
and  in  fact  the  same  were  situated  in  section 
2.  township  and  range  aforesaid.  Tbe  bank 
also  discovered  that  said  Idaho  lands  were 
emmeoody  described  in  tbe  deed  by  which 
tbe  mortgagors  obtained  tbe  title  thereto,  and 
tbat  tbe  description  in  said  deed  was  tbe 
same  as  In  tbe  mortgage  aforesaid.  After 
the  hank  discovered  said  mistakes  It  then 


commenced  another  action  in  Wasatch  coun- 
ty against  all  of  the  defendants  In  the  first 
action  and  against  some  others.  In  which  lat- 
ter action  It  set  forth  all  of  the  foregoing 
facta,  and  also  set  fortb  that  the  petitioner, 
on  the  6th  day  of  December,  191S,  purchased 
the  Idaho  lands  from  the  mortgagors,  and 
that  the  same  were  conveyed  to  him  by  prim- 
er deed  of  conveyance  In  which  said  lands 
were  correctly  described  as  being  In  section 
2,  township  and  range  aforesaid,  and  that 
the  deed  to  the  petitioner  contained  the  fol- 
lowing clause,  to  wit : 

"iBubject  however,  to  all  liens,  mortgages,  or 
other  incumbrances  of  any  kind  or  nature  what- 
ever now  of  record  in  the  office  of  the  coanty 
recorder  of  said  Franklin  county,  Idaho,  which 
are  existing  liens  or  incumbrances  on  said  prop- 
erty, reference  to  which  records  is  hereby  made 
for  a  full  and  complete  description." 

The  bank  also  alleged,  and  the  court  found, 
tbat  when  the  petiti<xier  purchased  said 
lands  he  had  actual  notice  of  tbe  bank's 
mortgage,  and  tbat  the  consideration  he  paid 
therefor  was  merely  a  sum  equal  to  tbe 
value  of  the  equity  of  redemption.  It  also 
apepars  from  the  record  that  the  petitioner 
thereafter  conveyed  a  portion  of  said  lands 
to  ou^  Harrison  Hill,  subject,  however,  to 
the  Hen  of  said  mortgage.  In  view  of  the 
court's  judgment  this  feature  Is  not  materi- 
al, and  wlU  not  be  referred  to  hereafter.  In 
brief,  ail  of  the  transactions  respecting  said 
mortgaged  lands  are  fully  made  to  appear 
in  the  bank's  complaint,  and  it  was  there 
alleged  that  all  of  the  parties  to  said  action 
had  actual  knowledge  of  tbe  paramount  and 
prior  interest  of  the  bank  In  said  lands,  and 
that  whatever  interest  that  was  claimed  by 
any  one  in  or  to  said  lands  was  subject  to 
tbe  interest  and  right  of  said  bank.  The 
bank  prayed  for,  and  obtained,  a  decree 
whereby  the  sale  of  the  Idaho  lands  and  Che 
satisfaction  of  the  former  decree  to  the  ex- 
tent of  tbe  sum  of  $7,200  received  for  said 
I^abo  lands  was  vacated  and  set  aside;  the 
deed  and  mortgage  aforesaid  were  reformed 
so  as  to  correctly  descritw  said  Idaho  lands; 
that  said  mortgage  as  reformed,  to  the  ex- 
tept  tbat  it  covered  the  Idaho  lands,  was 
again  ordered  foreclosed,  and  said  Idaho 
lauds  were  ordered  sold  by  the  sheriff  of 
Wasatch  county,  Utali.  who  was  appointed 
as  "commissioner  of  this  court";  that  "said 
sale  be  made  as  provided  by  tbe  laws  of 
tbe  state  of  Utah  for  the  sale  of  real  es- 
tate under  executi<m,"  that  said  sheriff, 
after  the  time  for  redemptiim  has  expired, 
and  "no  redemption  being  made,  execute  a 
deed  to  the  purchaser  or  piurchasers  of  tbe 
said  mortgaged  premises  at  said  sal&"  The 
court  further  decreed  tbat  the  petitioner  and 
tbe  other  defendants,  especially  naming  them, 
after  the  period  ot  redemption  provided  by 
the  laws  of  Utab  has  expired  and  after  said 
sheriff  bas  executed  a  deed  as  aforesaid,  diall 
also  "make,  execute,  and  deliver  to  said  pur- 
chaser or  purdiasers  a  good  and  sufficient 
aultdalm  deed*  quitclaiming  and  ccmveylng 
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to  the  purchasers  all  of  Uie  right,  interest, 
claim,  and  demand  of  the  said  defendant's 
and  each  of  them  In  and  to  the  said  premises 
and  every  part  thereto,  and  in  the  meantime 
each  and  all  of  said  defendants  are  enjoined 
and  restrained  tram  transferring  or  Incum- 
bering said  lands  or  the  title  thereto."  There 
are  many  other  matters  referred  to  In  said 
decree,  but  the  foregoing  are  soffldent  to  il- 
lustrate th^  real  qneatlons  InrtdTed  In  this 
proceeding. 

The  sheriff  ot  Wasatch  county,  as  direct- 
ed, again  offered  said  Idaho  lands  for  sale 
In  said  Wasatdi  connty,  and  again  sold  the 
same,  and  after  the  period  of  redemption 
under  the  laws  of  Utah  had  expired  he  exe- 
cuted a  sheriff's  deed  fOr  said  lands  to  the 
purchaser  thereot  Thereafter  a  demand  wtts 
made  upon  the  petitioner  to  execute  and  de- 
liver a  Quitclaim  deed  to  the  purchaser  of 
said  Idaho  lands,  which  he  refused  to  da 
He  was  accordingly  adjudged  to  be  In  coo- 
tempt  of  court,  and  was  arrested,  and  is  now 
being  restrained  of  his  liberty  for  the  rea- 
sons stated. 

The  petitioner's  ooniwel  contraid  that  be  Is 
b^g  unlawfully  restrained  of  his  liberty  for 
the  reason  that  the  district  a>urt  of  Wasatch 
county  was  without  power  or  Jurisdiction  to 
foredose  the  mortgage  on  the  Idaho  lands 
and  to  order  the  sale  thereof,  and  that  It  ex- 
ceeded Its  Jurisdiction  in  requiring  him  to 
execute  and  deliver  a  quitclaim  deed  to  the 
purchaser  of  said  lands,  etc  Upon  the  oth- 
er hand,  the  defendant  insists,  with  much 
vigor,  that  in  view  that  the  district  court 
had  jurisdiction  of  the  subject-matter  and  of 
the  person  of  the  petltlcmer,  it  had  full  pow- 
er  and  Jurisdiction  to  require  him  to  execute 
the  quitclaim  deed.  In  other  words,  the 
coutentlon  Is  that  In  view  that  It  was  ad- 
judged that  the  petitioner  held  the  title  to 
the  Idaho  lands  subject  to  the  rights  of  the 
bank,  and  that  It  was  alleged  that  the  peti- 
tioner bad  no  Interest  in  said  lands,  l}ut 
merely  held  the  1^1  Utle  thereto — that  is, 
that  he  merely  held  the  equity  of  redemp- 
tion—the court  had  ample  power  and  author- 
ity to  require  him  to  convey  that  title  to  any 
person  who  purchased  the  lands  at  the  sher- 
iff's sale.  In  this  connection  counsel  concede 
that  the  court's  order  to  the  sheriff  of  Wa- 
satch county  to  sell  the  Idaho  lands,  and  the 
sheriff's  acts  in  selling  the  same,  were  with- 
out authority  of  law,  but  they  Insist  that  for 
the  reason  that  the  title  was  not  passed  by 
the  sheriff's  deed  the  court  had  the  power  to 
require  the  petitioner  to  convey  the  title 
which  he  held  without  right  to  the  purchas- 
er, and  that  said  power  especially  existed 
because  the  order  to  convey  was  part  of  the 
decree. 

[1]  Counsel  on  both  sides,  in  support  of 
their  contentions,  have  referred  to  numerous 
cases,  to  some  of  which  we  shall  refer  later. 
In  vie*,  however,  of  the  peculiar  provisions 
of  our  statute  relating  to  the  foreclosure  of 
mortgages,  the  cases  dted  by  counsel  can  be 


given  but  litUe,  If  any.  effect  Our  statute 
(Comp.  Laws  1907,  S  3498)  provides: 

"There  can  be  bot  one  action  for  the  recovery 
of  any  debt  or  the  enforcement  of  any  right  se- 
cured by  mortgage  upon  real  estate  or  personal 
property,  which  aotioa  must  be  in  accordance 
with  the  [irovisioas  of  this  chapter.  Judgment 
shall  be  given  adjudging  the  amount  due,  viith 
costs  and  disbursements,  and  the  sale  of  the 
mortgaged  property,  or  some  part  thereof,  to 
satisfy  said  amount,  and  directing  the  sheriff  to 
proceed  and  sell  the  same  according  to  the  pro- 
visions of  law  relating  to  sales  on  execution. 
Such  Judgment  may  be  docketed  at  any  time." 

Section  3499  reads  as  follows: 

"If  it  appears  from  the  return  of  the  officer 
making  the  sale  that  the  proceeds  are  insuffi- 
cient, and  a  balance  still  remains  due,  execu- 
tion may  be  issued  for  such  balance  as  in  other 
cases;  but  oo  such  execution  shall  issue  until 
after  the  sale  of  the  mortgaged  property  and  the 
application  of  the  amount  realized  as  aioresaid," 

The  only  other  section  that  Is  material 
here  Is  section  3503,  which  reads : 

"Sales  of  real  estate  under  judgments  of 
foreclosure  of  mortgages  and  liens  are  subject 
to  redemption  as  in  case  of  sales  under  execu- 
tion." 

We  have  bad  occaalm  to  construe  the  fore- 
going sections  in  Boucofski  v.  Jacobsen.  36 
Utah,  165,  104  Pat  117,  26  L.  R.  A.  (N.  S.) 
89S.  In  that  case,  in  following  the  Supreme 
Court  of  Oallfomla,  from  which  state  our 
statute  ts  taken,  we,  In  effect,  held  that  ac- 
tions to  foreclose  mortgages  under  our  stat- 
ute are  essentially  actions  In  rem ;  that  until 
the  mortgaged  property  is  sold  and  the  pro- 
ceeds of  sale  are  applied  In  discharge  of  the 
mortgage,  there  Is  no  personal  liability  on 
the  part  of  the  mortgagor,  and  "that  the 
personal  liability  of  the  mortgagor  cannot, 
without  his  consent,  be  enforced  until  after 
the  sale  and  for  the  deficiency  only."  We, 
in  a  very  recent  case,  Cobnrn  v,  Bartholomew, 
167  Pac.  1156,  reaffirmed  the  doctrine  laid 
down  in  Boucofski  v.  Jacobsen.  In  this  Ju- 
risdiction, therefore,  the  courts.  In  mortgage 
foreclosure  cases,  can  Impose  a  personal  liabil- 
ity on  the  mortgagor  only  after  having  order- 
ed a  sale  of  the  mortgaged  property  and  aft- 
er the  sale  thereof  has  been  had  according  to 
law,  and  then  he  may  be  held  liable  only  In 
case  there  is  a  deficiency.  The  cases  dted 
by  the  defendant.  In  which  It  Is  held  that 
where  a  court  of  equity  has  Jurisdiction  of 
the  ETubject-matter  and  of  the  i>erson  of  the 
defendant  the  court  may  require  him  to  con- 
vey lands  situated  within  a  foreign  juris- 
diction when  the  suit  and  the  "remedy  grant- 
ed directly  affect  and  operate  upon  the  per- 
son of  the  defendant  and  not  upon  the  sub- 
ject-matter, although  the  subject-matter  Is 
referred  to  in  the  decree,"  have  no  applica- 
tion here.  Among  the  oases  referred  to  by 
counsel  are  the  following:  Butterfleld  T. 
Nt^les  Copper  Co.,  9  Ariz.  212,  80  Pac. 
345;  Noble  v.  Grandin,  120  Mich.  383,  84 
N.  W.  466;  Bevans  v.  Murray.  251  111.  603, 
96  N.  E.  546;  Gordon  v.  Munn,  81  Kan.  537, 
106  Pac.  286,  25  L.  R.  A.  (N.  S.)  917;  Bowler 
V.  Bank,  21  S.  D.  449, 113  N.  W.  61S.  130  Am. 
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St  Rep.  725;  and  Title,  etc.,  Co.  v.  Title,  eta, 
Co.,  171  Cal.  173,  152  Pac.  642-553. 

[2]  As  already  pointed  out,  under  our  etat- 
□te  In  mortgage  foreclosures,  both  the  suit 
and  the  remedy  do  not  and  cannot  operate 
upon  the  mortgagor  personally,  although 
he  is  a  defendant  In  th^  action  unless  and 
ontil  the  remedy  against  the  mortgaged 
property  Is  eihansted.  Nor  can  It  be  said 
that  the  remedy  pointed  out  by  our  statute 
Is  cumulative  merely,  and  that  a  court  of 
cQuity  may,  nevertheless,  grant  any  relief 
kno\(-n  to  such  courts.  Comp;  Laws,  1907, 
1 2489,  In  part  provides : 

'The  Revised  Statutes  establish  the  law  of 
ibis  state  respecting  the  subjects  to  which  they 
tcUte,"  etc. 

^e  statute  is  therefore  mandatory,  and, 
having  spoken  upon  the  subject  of  mortgage 
foreclosures.  Its  mandate  must  be  obeyed  by 
all  courts.  To  the  extent  that  the  doctrine 
of  the  cases  last  referred  to  is  contrary  to 
onr  statute  tliey  cannot  be  given  effect  tn 
this  jurisdiction. 

Under  a  statute  Ulce  ours  the  doctrine  stat- 
ed by  the  author  of  Rorer  on  Judldal  Sales, 
i  5S,  is  applicable.   The  author,  In  speaking 
'  of  jurisdiction,  says : 

Tiflnds  lying  in  one  state  cannot  be  reached 
or  told  under  order,  license,  or  decree  of  a  court 
entered  in  &  different  state.  The  joiisdictiim 
b  local.  The  lex  lod  rei  dte  governs." 

Hie  same  doctrine  is  laid  down  by  the  Su- 
preme Court  of  Michigan  In  Richards  v. 
Boyd,  124  Mich.  396,  83  N.  W.  106.  A  mere 
cursory  examination  and  comparison  of  the 
two  Michigan  cases,  the  one  cited  by  the  de- 
fendant, to  wit.  Noble  V.  Grandin,  125  Mich. 
383,  84  N.  W.  465,  and  the  other  cited  by  the 
petitioner,  namely,  Richards  v.  Boyd,  124 
Mich.  396,  83  N.  W.  106,  will  at  once  disclose 
the  dLstinction  courts  make  between  an  ac- 
tion, the  ultimate  purpose  of  which  la  to 
foreclose  a  mortgage  and  one  which  merely 
"operates  directly  upon  the  person  of  the 
defendant,"  as  was  the  case  In  all  of  the 
cases  cited  by  the  defendant,  and  to  which 
reference  has  been  made. 

[SI  Defemdant's  counsel,  however,  insist 
that  the  case  ont  of  which  the  present  pro- 
ceeding arises  was  such  as  to  confer  Juris- 
diction upon  the  district  court  to  require  the 
petitioner  to  convey  the  title  to  the  mort- 
gaged lands  in  Idaho,  since  he  held  the 
same  snbject  to  the  rights  of  the  mortgagee, 
and  for  the  reason  that  the  order  requiring 
him  to  convey  operated  directly  upon  the 
person  of  the  petitioner  of  which  the  court 
had  jurisdiction.  There  can  be  no  doubt  of 
the  court's  Jurisdiction  respecting  the  mat- 
ters set  forth  in  the  complaint,  in  so  far 
as  they  related  to  the  reformation  and  correc- 
tioo  of  the  deed  and  mortgage,  the  vacating 
(tf  the  former  sale  and  the  former  satisfac- 
tion, and  in  determining  the  rights  and  lia- 
bilities of  the  parties  to  the  action.  Including 
tlie  petitioner.  When  the  court,  however, 
had  granted  the  bank  the  relief  Just  outlined 


and  had  reformed  and  established  Its  mort- 
gage the  court  was  powerless,  under  our 
statute,  to  proceed  further.  It  was  powerless 
to  foreclose  the  mortgage  on  lands  lying  In 
Idaho  and  to  order  the  sheriff  of  Wasatch 
county  to  sell  those  lands  and  to  apply  the 
proceeds  In  satisfaction  of  the  mortgage. 
The  law  clothed  the  sheriff  with  no  such 
power,  and  the  court  was  powerless  to  invest 
him  therewith.  The  district  court  had  Ju- 
rlKdlctlon  to  grant  the  relief  respecting  the 
reformation  of  the  deed  and  mortgage,  since 
to  that  extent  the  action  was  merely  in  per- 
sonam and  operated  only  on  the  persons  Jn- 
terested  In  the  transactions  and  In  the  m|tt- 
gaged  premises,  34  Cyc.  904.  Moreover,  to 
that  extent  the  relief  was  merely  ancillary 
to  the  final  remedy,  which  was  to  foreclose 
the  mortgage  and  to  subject  the  Idaho  lands 
to  the  payment  thereof.  4  Pomeroy,  Eq.  Jur. 
(3d  Ed.)  8  1375.  Had  the  district  court  re- 
frained from  further  action  no  one  would 
now  be  permitted  to  assail  its  decree.  The 
court,  however,  did  not  stop  there,  but  order- 
ed the  Bherifl  of  Wasatch  county  to  do  some- 
thing it  had  no  power  to  order  him  to  do; 
and  after  the  sheriff  had  executed  a  void  or- 
der the  court,  in  order  to  cure  any  defect  In 
the  order  it  was  powerless  to  make,  further 
ordered  the  petitioner  to  execute  a  quitclaim 
deed  to  the  purchaser  of  the  mortgaged  prem- 
ises. It  is  for  refusing  to  obey  that  order, 
which  the  court  had  no  power  to  make,  that 
the  petitioner  is  adjudged  to  be  in  contempt. 
The  record  therefore  presents  a  case  where 
a  court  of  equity  had  jurisdiction  of  the  sub- 
ject-matter and  also  of  the  person  of  the  pe- 
titioner, but  where  the  court  exceeded  Its  ju- 
risdiction In  requiring  a  party  to  the  action 
to  do  something  the  court  could  not  require 
of  him. 

If  It  shall  be  held  that  the  district  court 
had  the  power  to  make  the  order  of  sale  and 
to  require  the  petitioner  to  execute  a  quit- 
claim deed  to  the  purchaser  because  the  pe- 
titioner had  succeeded  to  the  title  of  the 
mortgagors  of  the  mortgaged  premises  sub- 
ject to  the  mortgage  after  the  mortgage  was 
executed,  then  It  follows  that  the  court  has 
the  power  In  any  foreclosure  suit  to  compel 
the  holder  of  the  legal  title,  that  Is,  of  the 
equity  of  redemption,  to  convey  the  same 
to  the  purchaser  of  the  mortgaged  premises 
after  sale.  Indeed,  why  may  not  a  court, 
however  erroneous  such  an  order  may  be, 
order  the  holder  of  the  legal  title  to  convey 
the  same  to  the  mortgagee  before  sale?  That 
Is  in  effect  what  the  court  did  in  this  case, 
since  the  order  of  sale  was  stillborn  and  of 
no  effect.  What  Is  true  of  the  order  of  sale 
is  likewise  true  of  the  sale  Itself.  We  have 
a  case,  therefore,  where  the  court  did  not 
have  Jurisdiction  to  make  the  particular  or- 
der in  question,  although  it  had  jurisdiction 
of  the  subject-matter  and  of  the  person  of 
the  petitioner.  Stating  It  in  another  form, 
the  court  exceeded  Its  Jurisdiction  in  requlr- 
ing  the  petitioner  to  execute  the  quitclaim 
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deed  This  cue»  flierefiore,  dearly  falls 
wltliln  the  doctrine  announced  In  the  follow- 
ing cases:  Bx  parte  Bowland,  104  U.  S.  604, 
26  K  Ed.  Sei ;  Ex  parte  Lange,  18  Wall.  (U. 
SO  176,  21  L.  Bd.  872;  People  t.  Uscomb, 
60  N.  Y.  650,  19  Am.  Sep.  211.  See,  also. 
Bailey,  Habeas  Corpus,  262  et  seg.,  where 
will  be  found  a  fall  discussion  ot  the  doctrine 
Just  referred  ta 

The  case  of  Bx  parte  Bowland  on  principle 
la  not  distinguishable  from  the  case  at  bar. 
In  that  case  the  lower  court  directed  certain 
officials  to  do  an  act  which,  under  the  law, 
they  did  not  hare  the  power  to'  do.  The  of- 
ficers refused  to  act,  and  the  court  commit- 
ted them  for  contempt.  The  officers  Institn- 
ed  pToceedii^ps  In  hab«is  corpus  In  the  Su- 
preme Court  of  the  United  States,  and  that 
court  held  that  the  lower  cotirt  had  exceed- 
ed Its  authority  In  making  the  order,  and 
hence  the  same  was  void.  In  the  course  of 
the  opinion  Mr.  Chief  Justice  Walte,  speak- 
ing for  the  court,  at  page  612  of  104  TJ.  S. 
(26  U  Ed.  861),  said : 

"If  the  command  of  the  peremptory  writ  of 
mandamua  was  in  all  respects  anch  as  the  cir- 
cuit court  had  jurisdiction  to  make,  the  proceed- 
ings for  the  contempt  are  not  reviewable  here. 
Ttut  if  the  command  was  in  whole  or  in  part  be- 
yond the  power  of  the  court,  the  writ,  or  so 
much  as  was  in  excess  of  jurisdiction,  was  void, 
and  the  court  had  no  riRht  in  law  to  punish  Cor 
my  cOTit'^mpt  of  its  nnatithortzed  requirements. 
Sucb  is  tbe  settled  rule  of  decision  in  this  court. 
Ex  parte  Lanw,  18  Wall.  16.^  [21  U  Kd.  S721 ; 
Ex  parte  Parks.  03  U.  S.  18  [23  L.  Kd.  7S71 : 
Ex  parte  Sicbold.  100  U.  S.  371  [25  L.  Ed. 
717]:  Ex  parte  Virginia,  100  U.  S.  839  [25  L. 
Ed:  676]." 

[4}  The  order  <rf  the  district  court  requiring 
the  edieriff  of  Wasatch  county  to  sell  the  Ida- 
ho lands  was  utterly  void.  If  the  sherllT, 
therefore,  had  refused  to  comply  therewith 
and  the  court  had  committed  him  for  con- 
tempt and  he  were  here  complaining,  we,  un- 
der the  authorities  above  dted,  would  be  re- 
quired to  discharge  him.  Now,  In  rlew  of 
our  mortgage  fweclosure  statute,  which  we 
have  set  forth,  there  never  has  been  a  legal 
sale  of  the  mortgaged  premises,  and  hence 
the  period  of  redemption  has  not  expired. 
Indeed,  tt  has  not  vrea  commenced.  Gomp. 
Laws  1007,  fi  3263,  permits  redemption  "\iith- 
in  eix.  months  after  the  sale."  The  petition- 
er, under  the  statute,  had  the  right  to  re- 
deem the  land  as  provided  fn  said  section. 
He  had  the  right,  however,  to  wait  until  the 
land  was  legally  sold  so  that  he,  as  the  stat- 
ute prescribes,  could  ascertain  "the  amount 
of  his  [the  purchaser's!  purchase."  That 
could  be  ascertained  only  after  a  l^al  sale 
of  the  mortgaged  premises. 

It  mast  not  be  assumed  that  the  court's 
order  In  this  case  merely  constituted  error. 


The  ^ect  of  the  order  Is  precisely  the 
same  as  any  order  or  judgment  which  is  In 
eoccess  of  tiie  pleadings  and  Issues  In  a  case. 
Where  the  court  transcends  tbe  pleadings 
and  issues  Its  orders  are  not  voidable,  but 
void.  In  attempting  to  foreclose  the  mort- 
gage on  tbe  Idaho  lands  the  court  dearly 
transcended  its  powers,  and  all  that  waa 
done  In  that  regard  was  void.  After  the 
court  had  reformed  tbe  .mortgage  and  had 
determined  the  rights  of  the  parties  to  the 
action,  it  had  exhausted  its  powers.  It  could 
not  enforce  Its  decree  against  the  lands  ly- 
ing in  Idaho  any  more  then  it  could  order 
the  sale  of  property  In  Idaho  imder  execu- 
tion to  satisfy  a  judgment  obtained  In  Utah, 
in  a  law  case.  The  bank  may  readily  en- 
force its  judgment  by  suing  upon  it  in  the 
Idaho  courts,  and  may  tbere  foreclose  tbe 
mortgage  and  sell  the  lands  to  dlschai^  the 
mortgage  debt 

[6]  Some  claim  Is,  however,  made  by  the 
defendant  that  the  petitioner,  in  legal  effect, 
had  promised  to  pay  the  bank  the  amount 
due  on  the  mortgage,  and  that  he  did  not 
act  in  good  faith  In  purchasing  tbe  lands 
from  tbe  mortgagors,  but  in  doing  that  in- 
tended to  defraud  the  bank.  There  Is,  hotr- , 
ever,  nothing  In  the  contention  that  the  pe- 
titioner had  promised  to  pay  the  bank.  The 
clause  in  the  deed,  which  was  the  only  obll> 
gatlon  assumed  by  the  petitioner,  was  set 
forth  in  the  bank's  complaint  The  petition- 
er did  not  prcnnlse  to  pay  anything  or  any 
one,  but,  as  It  Is  expressed  In  the  deed,  he 
bought  the  land  subject  to  all  U.&xs  exlstlns 
against  it.  The  bank  did,  however,  not  seek 
to  recover  the  amount  secured  by  the  mort- 
gage from  the  petitioner,  but  what  it  sought 
to  do  was  to  reform  the  mortgage,  and  after 
it  was  reformed  to  subject  tbe  Idaho  lands 
to  the  payment  of  the  mortgage  debt  notwith- 
standing any  claim  that  the  petitioner  pre- 
ferred against  said  lands.  The  bank,  after 
having  succeeded  In  having  the  mortgage 
reformed,  and  having  It  declared  a  first  Hen 
on  the  Idaho  lands,  sought  mor^  and  the 
court  granted  It  more,  and  in  doing  so  the 
court  exceeded  its  powers  and  Jurisdiction. 
To  the  extent,  therefore,  that  the  court  .ex- 
ceeded Its  jurisdiction,  as  hereinbefore  ex- 
plained, the  orders  of  the  court  are  void  and 
of  no  effect.  The  judgment  committing  the 
petitioner  for  contempt  la  ther^ore  void  and 
of  no  force  or  effect. 

The  judgment  of  this  court,  therefore,  Is 
that  the  petitioner  be,  and  he  hereby  Is,  dlfr 
charged  from  further  restraint  and  tiiat  he 
recover  his  costs  of  this  proceeding. 

McGABTT,  COBFBfAN,  THUBMAN,  and 
GIDEON,  JJ„  concnr. 
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MOOSB  T.  0ALI0HE9B  MAOHINEIty  CO. 
(No.  8140.) 

(Sopreme  Court  of  Utah.    Feb.  14,  191&) 

Kabteb  ahd  Skbtant  «3>2S6(12>— Oontbib- 

UTOBT  NBOUOENCE. 

A  servant,  working  near  an  open  elevator 
shaft  guarded  onl;  b;  a  channel  iron  36  inches 
from  the  Soor,  who  went  on  his  hands  and  knees 
into  a  cylindrical  iron  tank  to  smooth  its  eds- 
a,  and  in  the  prooesa  rolled  it  into  the  ahaft; 
was  n^gent.! 

Gideon,  J.,  dissentinK. 

Appeal  from  District  Conrt,  Salt  Lake 
Gounty;  €tea  F.  Goodwin,  JodgcL 

Aetioa  by  J.  £L  Moose  against  die  Oaligber 
Uadilne^  Company »  a  corporati<m.  Judg- 
mesot  on  verdict  for  plaintiff,  and  defendant 
anneals.  Beversed. 

Stephens  &  Smith  and  James  A.  Stump, 
all  of  Salt  Lake  City,  for  appellant  WlUard 
Hanson,  of  Salt  Lake  Glty,  for  respondent 

OORFMAN,  J.  Plaintiff  brought  this  ac- 
tion to  recover  damages  for  personal  Injuries 
alleged  to  have  been  sustained  by  him  while 
in  the  employ  of  the  defendant  The  com- 
plaint charges  negligence  on  the  part  of  the 
defendant  The  answer  of  defendant  denies 
all  negligence  on  Its  part  and  for  affirma- 
tive defense  alleges  negligence  of  the  plain- 
tiff, assumption  of  risk,  and  carelessness  and 
negligence  of  plaintiff's  fellow  servants. 

The  facts  as  developed  by  the  testimony 
given  at  the  trial  were,  sabstanttally,  as 
follows:  On  the  22d  day  of  May,  1916,  the 
plaintiff  was  employed  by  defendant  as  a 
sheet  metal  worker  In  Its  two-story  building 
used  for  manufacturing  purposes  in  Salt 
Lake  City.  This  building  was  equipped  with 
an  elevator  running  from  the  first  to  the  sec- 
oDd  floor,  and  was  operated  and  used  by  de- 
fendant's employes  in  carrying  freight  con- 
sisting of  heavy  articles  and  material  from 
one  floor  to  the  other.  On  the  second  floor 
of  said  building  a  channel  iron  was  used  as 
a  guard  rail  across  the  elevator  door  or 
opening  leading  Into  the  elevator  shaft 
This  guard  rail  when  up  was  held  In  place 
by  two  iron  brackets  about  35  inches  from 
the  floor.  The  space  Inside  the  elevator  shaft 
from  guide  to  galde  on  which  the  elevator 
ran,  was  10  feet  4  hiches.  Immediately  In 
front  of  the  elevator  shaft  on  the  second  floor 
and  adjoining  the  same  a  floor  space  about  14 
feet  square  was  smoothly  surfaced  with  ce- 
mmt  or  concrete,  and  it  was  customary  for 
workm«i  to  there  assemble  the  material  used 
and  do  their  work  In  the  constmctlon  of  dif- 
ferent artidn  manufactured  ont  of  sheet 
ffletaL  On  the  said  22d  day  of  May,  at  about 
4:30  o'clo(&  p.  m.,  the  plaintiff  was  engaged 
ta  making  a  galvanized  iron  cylindrical  tank 


»  Hiith  T.  Bccles.  28  Vt»h.  m.  79  Pac.  918;  Frits 
T.  Blwtrlc  Ligbt  Co..  18  Utah,  *93,  56  Pac.  90. 


about  4  feet  high  and  4  feet  3  inches  la 
diameter  on  the  above-mentioned  floor  space, 
and  after  doing  a  portion  of  his  work  he 
turned  the  tank  over  from  an  upright  posi- 
tion to  Its  side,  as  was  customary,  and  then 
proceeded  to  go  inside  the.  tank  and  continue 
bis  work.  While  inside  he  rolled  the  tank 
towards  and  Into  the  op^  elevator  shaft 
and,  with  the  tank,  fell  down  to  the  first 
floor,  thereby  so&talnli^  the  Injuiles  of 
which  he  complains  In  this  action.  How  the 
plaintiff  performed  his  work,  and  the  condi- 
tions and  circumstances  attending  the  acci- 
dent complained  of,  can  be  more  explicitly 
stated  from  the  plalntifTs  own  testimony. 
We  Quote  itom  the  abstract: 

"At  the  time  of  my  Injury  I  had  worked  for 
the  company  about  4  years  and  6  months,  and 
all  the  time  in  the  same  class  of  work.  Was 
paid  $4.50  per  eight  hours.  Am  acquainted 
with  the  Gflligher  Machinery  Oompany  s  place 
of  business.  It  is  in  the  same  place  as  it 
was  when  I  began  working  there.  The  majori- 
ty of  the  time  I  worked  on  the  second  floor  of 
the  building,  probably  a  day  or  two  or  once  a 
month  I  would  have  some  sheets  or  something 
to  cut  downstairs,  but  the  greater  part  of  the 
time  I  worked  on  the  second  story  of  the  build- 
ing. •  *  *  I  was  working  in  iron  tanks  on 
the  day  of  the  injury.  *  •  •  The  tank  I  was 
workinc  in  was  4  feet  3  or  4  inches  in  diame- 
ter, and  4  feet  hiRh.  •  *  *  There  was  more 
space  over  on  the  cement  floor.  It  was  clean. 
I  had  about  14  feet  square  to  work  in.  •  •  * 
This  cemented  place  was  a  good  place  to  do 
the  work.  I  had  be«i  doing  this  kind  of  work 
when  anything  of  the  kind  was  needed  all  the 
time  I  worked  there.  It  was  very  customary 
to  work  on  tibia  cement  floor,  because  we  had  a 
smooth  surface  to  work  on  and  it  was  close  to 
the  rolls  and  to  the  punch.  It  was  also  bandy 
to  take  the  tank  down  when  completed.  You 
didn't  need  to  roll  it  the  full  length  of  the  shop 
and  move  three  or  four  tons  of  stuff  to  get  there. 
The  light  was  always  good  there  when  I  had 
no  good  light  in  other  places.  Others  always 
worked  there  when  they  could  catch  it,  when 
there  waan't  some  one  already  there.  Tho  one 
who  got  there  first  was  the  luclqf  man,  I  was 
workmg  immediately  in  front  of  the  elevator 
shaft.  No  one  had  ever  made  any  objection 
to  my  working  there.  It  was  necessary,  after 
tipping  the  tank  over,  to  go  inside  to  do  my 
work.  I  generally  kneel  on  my  knees,  spread 
my  legs  a  little,  and  roll  the  tank  with  my 
knees  either  way,  to  make  it  conform  with 
where  you  are  pounding  on  the  floor.  That 
Is  the  way  I  was  doing  on  the  day  of  the 
accident  A  channel  iron  2x3,  I  judge,  and  16 
or  16  feet  long,  is  at  the  elevator  shaft  to  keep 
the  tank  from  going  down.  This  iron  went 
across  the  shaft,  as  shown  in  Exhibit  B.  It 
was  a  heavy  piece,  and  was  held  in  place  by 
two  brackets.  The  ends  projected  on  each  side 
beyond  the  brackets  3  or  4  feet  I  should  judge, 
so  it  would  be  necessary  to  lift  the  inm  to 
get  it  out  of  the  brackets.  It  would  require 
some  human  force  to  remove  it  Up  to  the  day 
of  the  accident  this  channel  iron  was  kept  in 
place;  that  Is,  during  the  4^  years  I  had 
worked  there.  I  had  heard  something  said 
about  keeping  it  in  place.  I  heard  It  from  Mr. 
Davis,  our  foroman,  and  from  a  former  fore- 
man, Mr.  King,  and  also  heard  Mr.  Galigher 
say  It  Mr.  Davis  bad  been  foreman  abont  1 
year,  I  think,  and  the  former  foreman  b^ore 
bim  was  Sid  King.  Mr.  Galigher  is  general 
manager  of  the  company,  I  believe.  I  heard  Mr, 
Galigher  say  that  it  must  be  krpt  up  at  all 
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times.  X  heard  him  give  these  instructions. 
I  beard  Mr.  Davis  say  the  same  thing  to  a 
number  of  employes.  By  being  kept  up,  I  un- 
derstood that  the  Channel  iron  was  to  be  kept  in 
the  brackets.  During  the  4^  years  prior  to  the 
day  of  the  accident,  I  judge  I  had  i^robably 
seen  the  iron  out  onco  or  twice,  and  during  that 
time  1  bad  heard  Mr.  Davis  sqt  that  it  must  be. 
kept  up.  Ordinarily  I  saw  it  Kept  up.  •  •  ' 
I  judge  it  was  a  iittle  after  4  o'clock  in  the 
afternoon  of  the  day  of  the  accident  that  I  put 
the  tank  on  the  cement  floor.  •  •  •  Up  to 
the  time  of  the  accident  there  were  probably 
three  or  four  others  working  on  that  Boor.  I 
had  a  helper  whose  name  was  Champion,  I 
think.  *  •  Mr.  Rasmusscn,  I  believe,  and 
his  helper  were  working  on  that  floor  that 
afternoon.  During  the  afternoon  I  saw  some 
one  using  the  elevator,  I  believe  his  name  was 
Larson.  Believe  he  was  loading  pipe  of  some 
kind  on  the  elevator.  *  •  •  In  using  the 
elevator  persons  would  load  it  and  take  it  down 
and  unload  it  and  come  back  and  get  an- 
other load.  Goods  would  be  loaded  on  the  ele- 
vator and  taken  down.  It  Is  simply  an  order 
being  filled.  I  saw  Mr.  Larson  taking  pipe  of 
some  kind  down.  As  he  would  carry  tfais  he 
would  come  right  up  where  I  worked.  That  is 
the  only  way  he  could  go  to  the  elevator.  He 
would  load  the  elevator,  take  it  down,  and  come 
back  as  required.  I  saw  him  doing  that  a  num- 
ber of  times  that  afternoon,  •  It  was  probably 
4:30  or  4:40  that  afternoon  when  the  tank  was 
fumed  down  and  I  went  into  it  Prior  to  that 
the  tank  had  been  standing  upright  It  was 
probably  4:20  or  4  :25  when  I  got  into  the  tank 
w^iile  it  was  standinK  upriEht-  I  wasn't  in  it 
very  long  then,  as  it  didn't  take  very  long  to 
do  what  I  had  to  do.  When  I  got  into  the 
tank  standing  upright  I  climbed  over  the  north 
side  of  it  I  noticed  the  elevator  at  the  time. 
I  couldn't  help  but  notice  it  as  I  was  looking 
right  straiglit  to  it  when  I  jumped  into  -the 
tank.  The  bar  was  then  up  in  its  place.  I 
don't  know  bow  the  elevator  was;  I  didn't  seQ 
it  I  guess  it  was  clear  down  on  the  bottom 
floor.  The  elevator  had  to  be  bdow  or  Z  could 
have  seen  it.  The  elevator  could  be  about  a 
foot  above  the  floor,  but  if  it  bad  t>cen  above  at 
that  time  I  could  have  seen  it  After  doing  my 
woi^  in  the  tank  while  standing  upright  I  came 
out  again  and  saw  my  helper  and  sent  him  for 
two  iron  horses  to  stand  the  tank  on  so  I  could 
rivet  it.  He  had  to  go  down  the  stairway  for 
the  horses.  He  left  me  there  and  started  for 
the  stairway.  At  about  the  time  I  sent  my  be\p- 
er  for  the  horses  I  saw  the  man  loading  the  ele- 
vator. He  was  going  by  mc  towards  the  ele- 
vator. Q.  With  what?  A.  I  don't  know.  I 
don't  think  he  had  anything  at  the  time;  he 
might  have  bad  a  piece  of  pipe;  I  didn't  pay 
much  attention.  He  was  the  same  man  who 
had  been  using  the  elevator  that  afternoon, 
and  ho  was  going  towards  the  elevator  right 
past  my  tank.  I  then  went  in  the  tank ;  the 
tank  having  he&i  turned  over.  The  open  end 
of  the  tank  was  towards  the  northeast  I  went 
Into  it  and  got  on  my  knees  and  was  pounding 
down  the  rough  edges.  As  you  do  that  work 
you  have  to  move  the  tank  tO' conform  with 
where  you  are  pounding  on  the  floor.  The  tank 
rolls  with  70U  on  the  inside.  About  all  you 
can  see  is  a  shadow  or  anything  like  that  The 
only  way  of  seeing  out  would  be  through  tho 
end.  I  was  facing  the  bottom  of  the  tank 
watching  my  work,  and  the  tank  was  rolling 
wiUi  me  in  it  I  went  into  the  elevator  shaft 
and  the  tank  struck  the  top  of  the  cage  after 
it  pitched  down.  The  tank  struck  nothing  in 
going  into  tho  shaft  and  it  didn't  go  over  any- 
thing. The  tank  couldn't  go  over  the  bar  if 
one  end  were  down  on  the  cement  floor.  The 
tank  was  not  stopped,  and  there  wasn't  even  a 
jar  in  jgoiug  into  the  shaft  I  was  in  the  bot- 
tom 01  the  tank.  Tho  tank  struck  bottom 
down.  I  think." 
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On  cro8»:exaiiilaatloa  idaintlff  testified: 
"Q.  Then  when  you  got  into  the  tank,  when, 
it  was  down,  the  bar  was  np,  was  it?  A.  I 
don't  know  ;  I  didn't  look.  Q.  You  didn't  look? 
A,  Not  when  I  went  into  the  can ;  when  it  was 
down  I  had  no  occasion  to.  I  didn't  notice 
whether  the  bar  was  up  or  not  after  I  put  the 
tank  down.  I  didn't  get  out  of  the  tank  after 
I  laid  it  down  and  before  it  fell.  I  worked 
on  my  hands  and  knees,  with  my  face  towards 
the  bottom  of  the  tank,  so  that  I  was  in  a 
stooped  poeitim.'* 

It  further  appears  from  the  testimony  that 
the  plaintiff  was  at  the  time  ot  the  accident 
46  years  of  age,  able  bodied,  in  good  health, 
and  earning  as  a  mechanic  f  4.50  per  day.  As 
a  result  of  the  accident,  be  sustained  In- 
juries to  his  arm,  head,  and  spine,  and  suf- 
fered a  great  deal  of  pain.  Since  the  acci- 
dent and  up  to  the  time  of  trial  In  January, 
1917,  plaintiff  was  unable  to  do  any  bard 
manual  labor.  As  to  whether  his  injuries 
are  permanent  or  cmly  temporary  the  testl- 
mony  is  not  clear. 

There  was  no  material  conflict  In  the  t»- 
timony,  exc^  as  to  the  presence  of  the  em- 
ploy6  Larson  near  the  elevator  immediately 
prior  to  the  accident  Mr.  Larson  testified 
that  he  used  the  Aerator  at  about  130 
o'clock,  that  he  put  the  guard  rail  when 
throui^  using  the  elerator  at  about  2  KM  p. 
m.  and  during  the  r«nalnder  of  the  after- 
noon was  engaged  In  duties  elsewhere  and 
did  not  go  near  the  Uevatmr.  Other  wit- 
nesses corroborated  Larson's  statement 

Trial  was  to  a  Jury,  resulting  in  a  verdict 
for  the  plaintiff,  and  Judgment  was  entered 
thereon  in  the  sum  ot  $8,600;  Defendant  ap- 
peals. 

Errors  are  assigned  in  Uie  refusal  of  the 
court  to  grant  defendant's  motion  for  a  non- 
suit at  the  dose  of  plaintiff's  testimony  In 
chief ;  the  court's  refusal  to  give  and  in  the 
giving  of  certain  Instructions,  among  them 
the  failure  to  direct  the  Jury  to  return  a  ver- 
dict tor  the  defendant;  the  dmlal  of  de- 
fendant's motion  tor  a  new  trial  on  the 
ground  of  the  insuffidracy  of  the  evidence 
to  support  the  verdict,  and  that  the  Judgmoit 
entered  thereon  was  against  law;  and  that 
the  verdict  and  the  Judgment  entered  there- 
on was  excesslT& 

To  our  minds  the  one  controlUug  question 
presented  by  this  appeal  Is  whether  or  not, 
under  the  conditions  and  circumstances  at- 
tending the  accident  complained  of,  plaintiff 
himself  was  not  guilty  of  gross  carelessnesa 
and  negligence  that  was  the  proximate  cause 
and  directly  contributed  to  the  Injuries  he 
received.  It  conclusively  appears  from  the 
record  that  the  elevator  was  properly  con- 
structed and  equipped  with  appliances,  and 
on  the  day  of  tbe  accident  was  In  good  con- 
dition and  repair;  that  it  was  used  exclu- 
sively for  the  purpose  of  carrying  freight 
from  one  floor  to  another  In  tbe  bulldlntc 
where  tbe  plaintiff  was  employed  to  do  his 
work.  It  also  appears  that  the  plaintiff  was 
thoroughly  familiar  with  its  use  and  tbe 
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method  employed  In  Its  operation.  That  the 
defendant  exercised  ordinary  care  and  pru- 
dence In  furnishing  the  plaiutlff  a  reason- 
sblr  safe  place  In  which  to  perform  his  work, 
there  can  be  no  doubt,  and  it  Is  not  contend- 
ed otherwise. 

The  contention  is  made,  however,  by  re- 
wmdent,  that  the  place  where  the  plalntlCf 
was  called  upon  to  do  his  work  was  not 
maintained  in  a  safe  condition,  and  was  ren- 
dered unsafe  by  reason  of  some  person,  pre- 
somably  an  employ^  ot  the  def^dant,  neg- 
lecting to  put  up  the  guard  rail  before  low- 
ering the  etevator,  and  for  this  neglect  the 
defendant  was  cha^eabta  In  support  of 
this  contenttcm,  plaintiff  has  cited  In  his  brief 
the  fflUowlng  cases,  which  he  contends  are 
in  point,  and  apply  to  the  case  at  bar,  to 
wU:  GIttinon  v.  Star  Ga,  180  App.  X>ir.  401. 
U4  N.  Y.  Snpp.  1044;  NaUonai  Syrup  Ga  t. 
Carlson.  155  UL  210^  40  N.  E.  492 ;  Johnson 
T.  Bmler,  61  Pa.  68,  100  Am.  Dea  018;  Ma- 
golre  T.  Uttle  (R  L)  13  AO.  108;  Barber 
Asphalt  Paving  Co.  t.  Austin,  186  Fed.  443, 
108  aa  A.  365;  Hoffman  t.  Glongb,  124  Pa. 
505^  17  AtL  10;  Security  Cement  &  Ume  Ca 
T.  Bowere,  124  Md.  11,  91  Aa  834;  Baferty 
T.  Central  Park,  etc.,  B.  &  Ca,  14  Mlaa  Bep. 
sm,3S2t.Y.  Supp.  1007;  Eastland  t.  Clarke, 
165  M.  Z.  420,  58  N.  a  202,  70  L.  B.  A.  751 ; 
Day  T.  Emery,  etc,  Co.,  114  Ma  App.  479.  80 
8.  W.  003;  Moore  T.  Pac.  Coast  Steel  Co., 
171  CaL  480,  153  Paa  912;  Hennessey  t. 
Wabash  MUls  Co.,  235  Pa.  31,  83  AtL  706; 
Hillebrand  t.  Standard  Biscuit  Co.,  139  CaL 
233,  73  Pae  163.  Wq  have  examined  the 
cases  dted  by  counsel,  and  they  announce 
and  adhere  to  the  well-established  doctrine 
that  it  Is  not  only  the  duty  of  the  master  to 
jUDTlde  a  reasonably  safe  place  for  his  serr- 
aat  to  perform  his  work  in,  but  he  must  use 
dne  diligence,  and  care  in  keeping  the  place 
safe,  so  that  the  servant  will  not  be  unnec- 
essarily exposed  to  danger.  In  the  case  at 
bar  we  think  that  the  conditions  and  circum- 
stances under  which  the  accident  happened 
and  the  plaintiff  here  sustained  his  injuries 
are  so  materially  different  that  the  cases  cit- 
ed by  plaintiff  are  not  in  point  and  do  no( 
apply.  The  testimony  shows  that  the  plain- 
tiff was  tboronghly  familiar  with  the  build- 
ing in  whidi  he  worked,  that  practically  all  of 
bis  work  was  performed  on  the  second  floor; 
tbat  he  knew  the  manner  in  whldi  the  ele- 
ctor was  operated  -  and  the  purposes  for 
wbldi  it  was  being  used  by  the  employtSs  of 
tbe  defendant.  IKuing  the  long  period  of 
Us  employment  prior  to  the  accident,  he 
states  that  he  repeatedly  hea*d  the  foreman 
and  gjaieral  manager  of  the  plaintiff  instruct 
the  employ^  tbat  the  guard  rail  of  the  ele- 
vator most  be  kept  up  at  all  times,  in  the 
braduts  wbidi  beld  it  in  place;  that  ordt- 
oaiOy  It  was  kept  upt  but  on  one  or  two  oc- 
cailiuis  he  had  seen  tbe  guard  rail  out  of 
the  brs4±eta.  Tbe  plaintiff  farther  testified 
Qiat  It  was  apj»arent  to  him  that  some  em- 


ploy6  of  the  defendant  was  using  tbe  eleva- 
tor immediately  before  he  entered  into  the 
tank  to  finish  his  work;  that  he  did  not 
take  notice  whether  the  bar  wo^  up  or  down 
when  he  entered  tbe  tank  after  turning  it 
on  its  aide;  that  he  Immediately  proceeded 
to  roll  the  tank,  in  doing  his  work,  down 
the  open  shaft  of  the  elevator,  and  thus  sus- 
tained the  injuries  of  which  he  complains. 

We  are  not  prepared  to  say  that,  ordina- 
rily, In  cases  of  an  accident,  the  defendant 
would  not  be  cbai^ieable  with  the  failure  of 
Its  employ^,  whose  identity  is  only  presum- 
ably disclosed,  .to  keep  the  guard  rail  of  Its 
elevator  In  ptac^.but  we  are  very  firm  in  our 
t^dnlon  that  under  all  the  circumstances  and 
conditions  attending  plaintiff's  accident,  he 
mus^  as  a  matter  of  law,  be  held  guilty  of 
his  own  gross  carelessness,  more  especially 
in  falling  to  look  and  ascertain  the  condition 
of  the  elevator  shaft  beCiMre  proceeding  In 
tbe  extremely  basardoua,  not  to  say  ridicu- 
lous, niann»  in  whldi  he  did  do  bis  work. 
The  plaintiff  knew  from  experience  that  there 
was  tbe  possibility  of  some  employ^,  or  other 
perstm,  leaving  the  guard  rail  down  and  the 
open  levator  shaft  exposed.  He  states  tbat 
he  entered  the  tank  without  taking  any  no- 
tice of  the  condition  of  the  elevator  shaft, 
or  whether  or  not  tbe  guard  rail  was  in 
placa  He  then  proceeded  to  roll  tbe  tank 
with  himself  In  it  toward  and  into  tbe  o^m 
shaft  when  he  could  Just  as  well  and  con- 
veniently have  rolled  it  In  three  other  direc- 
tions with  porfect  safety.  Both  v.  Bccles, 
28  Utah,  456,  70  Pac.  018;  Prlta  v.  Electric 
Light  Co..  18  Utah,  403,  56  Pac.  00;  Reed  v. 
Stockmeyer,  74  red.  186-180. 20  a  Q  A.  881 ; 
Oleksy  V.  Midland  linseed  Ca.  168  Fed.  896^ 
94  C.  a  A.  306;  Labatt.  Mast  &  Serv.  (2d 
Ed.)  S  1249. 

We  do  not  deem  it.  necessary  to  discuss  nor 
pass  upon  in  detail  all  of  the  questions  rais- 
ed by  ai^ellant's  brief  and  argument,  for  they 
all  go  to  the  question  of  the  right  of  the 
plaintiff  to  recover  of  the  defendant  for  the 
injuries  plaintiff  sustained  under  the  condi- 
tions and  circumstances  attending  the  acci- 
dent of  whl(^  he  complains. 

We  are  of  the  opinion  that  the  trial  court 
erred  in  refusing,  at  tbe  conclusion  of  all 
the  testimony  in  this  case,  to  direct  the  jury 
to  return  a  verdict  In  defendant's  favor  as 
requested. 

It  Is  therefore  ordered  that  the  Judgment 
of  tbe  district  court  be  reversed.  Defendant 

to  recover  costs. 

FRICK,  C.  J.,  and  McGABTZ  and  THUB- 
MAN,  JJ.,  concur. 

GIDEON,  J.  (dissenting).  In  tbe  majority 
opinion  it  is  conceded  that  It  was  the  duty 
of  the  emvioyet  to  famish  the  plaintiff  as  a 
workman  with  a  reasonably  safe  place  in 
which  to  work.  From  the  statement  of  facts 
It  appears  tbat  plaintiff,  and  the  other  work- 
men, had  been  working  at  the  place  in  quee* 
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tion  for  more  than  4%  years  In  exactly  the 
same  kind  of  work  that  the  plaintiff  was 
then  doing.  The  statement  also  shows  that 
It  was  necessary  to  keep  the  bar  across  the 
opening  In  the  elevator  In  order  to  make  that 
particular  place  a  safe  place  in  which  to 
work.  That  plaintifF  did  not  remove  the  bar 
is  self-evident  That  it  was  In  place  when 
he  began  to  do  the  work  at  which  he  was  en- 
gaged at  the  time  of  the  accident  Is  not  dis- 
puted. The  last  time  he  noticed  It  before  he 
went  Into  the  tank  the  rail  was  in  place. 
While  he  was  doing  the  work  in  the  tank 
some  of  the  other  workmen  passed  up  and 
down  with  the  elevator,  an<i  It  la  reasonable 
to  presume  that  the  other  workmen,  or  some 
one  of  them,  left  the  rail  down.  Now,  the 
"gross  negligence"  mentioned,  and  which  Is 
charged  to  the  plaintiff.  Is  that  he  did  not 
come  out  of  the  tank  and  examine  the  open- 
ing Into  the  shaft  after  his  fellow  workmen 
had  evidently  gone  down  to  the  floor  below. 
That  Is,  the  plaintiff  Is  charged  with  gross 
negligence,  forsooth,  because  he  did  not  as- 
snme  that  his  fellow  workmen  would  be 
guilty  of  negligence  by  living  the  bar  down 
when  descending  In  the  elevator  to  the  floor 
below.  In  my  judgment  the  statement  of 
facts  does  not  warrant  any  such  conclusion, 
but,  on  the  contrary,  shows  conclusively,  as 
the  Jury  must  have  found,  that  some  one  of 
the  other  workmen  besides  the  plaintiff, 
without  the  plalntlfTs  knowledge  and  after 
he  had  entered  the  tank  for  the  purpose  of 
doing  the  work  In  question,  negligently  re- 
moved the  bar  and  left  It  down.  No  claim  is 
made  that  the  workman  u^ng  the  elevator 
was  a  fellow  servant  of  the  plaintiff.  Plain- 
tiff did  not,  therefore,  assume  the  risk  due 
to  the  negUgMice  of  such  fellow  workman, 
and  cannot  be  held  responsible  for  any  In- 
jury resulting  from  such  negligence.  The 
employo*  should  be  held  to  answer  tor  such 
negligence. 

The  judgment  of  the  district  court,  in  my 
opinion,  should  be  affirmed.  I  therefore  dis- 
sent 


(41  Not.  330) 

GAT  V.  DISTRICT  COURT  OF  TENTH  JU- 
DICIAL DISTRICT  IN  AND  FOR  CLARK 
COUNTY  et  aL    (No.  2317.) 

(Supreme  Court  of  Nevada.    March  4,  1918.) 

1.  Counties  ®=3G7— Officers— -REMovAi—Ju- 

BIBDICTION  OF  DlBTBICT  COUET. 
Whetlier  or  not  Const,  art.  6,  f  6,  gives  the 
district  court  jurisdiction  of  proceedings  for 
removal  of  county  officers,  article  7,  §  4,  givea 
the  Legislature  plenary  power  to  provide  pro- 
cedure therefor,  and  Uierefore  St.  li>0S-<)9,  c. 
200.  g§  21.  22  (Rev.  Laws.  gS  2851,  2852).  giv- 
ing such  jurisdiction,  is  consotutional. 

2.  CONSTITUTIOHAL  LAW  €»61— DEIXOATION 
OF  POWKB  TO  JUDICIABT. 

Const,  art  3,  f  1,  providing  that  none  of 
the  three  departmeats  of  government  shall  ex- 
ercise functions  belonging  to  the  others  except 
where  expressly  directed,  makes  it  plain  that  the 
district  court  could  be  delegated  powers  other 
than  those  ez*«reiBl'-  mentioned  by  article  6,  fi  ft. 


3.  GoKSTmmoNAi.  Law  ^&13  —  OmcER» 

$S>61— (REUOVAIi— JUBT  TbLAX^ 
St  1908-09,  c.  200.  §S  21,  22  (Rev.  Laws. 
g§  2851,  2852).  providing  for  summary  trial  in 
cases  of  removal  of  officers,  does  not  violate  the 
constitutional  provision  that  one  charged  with 
crime  is  entitled  to  a  jury  trial,  because  the  Le^ 
islature  has  plenary  power  in  such  cases. 

4.  Officebs  <}s974— Reuotait-Titu  of  Ac- 
tion. 

A  proceeding  for  removal  of  a  county  of- 
ficer need  not  be  brouriit  in  the  name  or  the 
state,  under  St.  1008-W,  c.  200,  §S  21,  22  (Iter. 
Laws,  Si  2851,  2852),  giving  procedure  for  re- 
moval of  officers. 

B.  Constitutional  Law  ^343(1)— CoNSTna- 
tionautt  op  Statdxe— Who"  Mat  Chal- 
lenge. 

Where  the  requirement  under  St  1908-09. 
c  200,  Si  21,  22  (Rev.  Laws,  §S  2851,  2852), 
providmg  for  removal  of  officers,  that  officer  re- 
moved snalt  pay  complainant  $500.  Is  waived, 
the  constitutionality  of  such  requirement  can- 
not be  considered. 

e.  StATOTBB  «=>125(1)— TiTU  and  SUBJECIV^ 
REUOVAL  of  OFFI0EB8. 
The  title  to  Sl  1908-08.  c.  200,  relates  to 
only  the  one  subject  of  removal  of  officers,  al- 
though it  provides  several  independent  methods 
for  removing  tbem. 

Original  proceeding  In  certiorari  by  Sam 
Gay  to  Inquire  into  the  Jnrisdlctlim  of  the  Dla- 
trlct  Court  of  the  Tenth  Judicial  Distrtct  of 
the  State  of  Nevada  In  and  for  the  County 
of  Clark  and  Charles  Lee  Horsey,  Judge  of 
said  court   Writ  of  certiorari  dismissed. 

W.  R.  Thomas,  of  Las  Vegas,  A.  W.  Ham, 
of  Los  Angeles,  Cal.,  and  Richard  Ensteed, 
of  Las  Vegas  (Chas.  E7.  Barrett,  of  Las  Veg- 
as, of  counsel),  for  petitioner.  Geo.  B. 
Thatcher,  Atty.  Gen.,  E.  T.  Patrick,  Deputy 
Atty.  Gen,,  and  A.  S.  Henderson,  Dlst.  Atty., 
and  F.  A.  Stevens,  Asst.  Dist  Atty.,  both  of 
Las  Vegas,  for  respondents.  McNamara  & 
Van  Fleet,  of  Elko,  amid  curUe. 

OOLBMAN,  J.  Thla  Is  an  original  pro- 
ceeding in  certiorari  to  inquire  into  the 
Jurisdiction  of  the  Tenth  Judicial  district 
court  of  the  state  of  Nevada  to  ertter  a  judg- 
ment removing  the  petitioner,  Sam  Gay,  as 
sheriff  of  Clark  county,  Nev.,  from  office. 

A  complaint  was  flled  In  the  district  court 
of  said  county,  wherein  it  was  alleged  that 
the  defendant,  Sam  Gay,  as  sherifT,  was  guil- 
ty of  nonfeasance  In  office,  In  that  he  neg- 
lected and  refused  to  arrest  one  Joe  Keate, 
his  deputy,  while  the  latter  was  mailing  an 
assault  with  a  pistol  upon  W.  H.  Harkins,  a 
Justice  of  the  peace,  In  the  presence  of  the  ' 
defendant  Upon  the  filing  of  the  complaint 
citation  was  Issued  and  served  upon  the  de- 
fendant Defendant  did  not  demur  to  the 
complaint  or  In  any  way  question  the  Jurla> 
diction  of  th^  court,  but  filed  an  answer 
denying  certain  of  the  allegations  of  the 
complaint.  The  matter  was  heard  upon  the 
issue  thus  raised,  and  the  court  found  the 
allegations  of  the  complaint  to  be  true  and 
entered  Judgment  removing  the  defendant 
from  office. 

The  Constitution  of  Nevada,  as  do  the 
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CbDstltntions  ot  the  Tarlons  states,  divides 
tbe  powers  of  the  state  Into  three  branches, 
and  provides  that  the  Judicial  power  of  the 
state  shall  be  vested  in  a  Supreme  Court,  dis- 
trict courts,  and  in  jastlces  of  the  peace,  and 
authorizes  the  Legislature  to  establish  mu- 
nicipal courts.  Section  6,  art  6,  of  the  Con- 
stitation,  provides  that  the  district  courts 
shall  have  jurisdiction  in  certain  cases,  but 
does  not  say  that  they  sliall  have  jurisdic- 
tion in  proceedings  for  the  removal  ot  any 
public  offlcer;  hence  counsel  for  petitioner 
contend  that  the  district  court  had  no  juris- 
diction to  hear  and  determine  the  charges 
filed  with  said  court  and  to  make  the  order 
tor  the  removal  of  the  petitioner  from  office. 

[1)  Without  determining  as  to  the  scope 
and  effect  of  section  6,  art  6,  of  the  Consti- 
tution, but  conceding  for  the  sake  of  this 
matter  that  the  district  court  acquired  no 
Jurisdiction  under  the  section  of  the  Constl- 
tation  mentioned,  we  are  nevertheless  of  the 
oi^nlon  that  the  court  had  jurisdiction  to 
bear  and  determine  the  matter  presented  in 
the  complaint  filed  In  the  district  court 
dmrging  the  petitioner  with  nonfeasance  in 
office.  From  time  immemorial  society  has 
ft>und  it  necessary  to  make  some  provision 
for  the  removal  of  venal,  corrupt  faithless, 
and  negligent  public  officers.  Tbe  Impor- 
tance of  this  was  realized  when  the  Constl- 
totloD  of  the  United  States  was  drafted,  and 
this  policy  baa  been  carried  Into  the  Consti- 
tution of  every  state  in  the  Union.  The 
Impeachment  of  all  of  the  state  and  Judldal 
officers  of  Nevada,  except  justices  oC  the 
peace,  is  provided  for  In  article  7  of  the  Oon- 
stltntlon;  and  while  no  procedure  is  pre- 
scribed In  the  Constitution  for  tbe  removal 
of  otbor  officials,  section  4  of  article  7  reads: 

"Provision  shall  be  made  by  law  for  the  re- 
moTsI  from  office  ot  any  civil  officer  other  than 
tiioae  in  this  article  previously  specified,  for 
malfeasance,  or  nonfessance  in  the  performance 
of  bis  duty."* 

It  was  pnrsnant  to  this  provision  of  the 
Constitution  that  the  Legislature  passed  "An 
act  providing  for  thfe  removal  from  office  of 
public  officers  for  malfeasance  or  nonfeas- 
ance In  office,  regulating  the  mode  of  pro- 
cedure, and  other  matters  properly  connect- 
ed therewith."  Stats.  1909,  p.  293 ;  R.  L.  SS 
2851,  2852.  Sections  21  and  22  of  the  act 
read: 

"Sec.2L  If  any  person  now  holding  or  who 
thaU  Imeafter  hold  any  office  in  this  state,, who 
riull  refuse  or  neglect  to  perform  any  official 
act  in  the  manner  and  form  as  now  prescribed 
by  law,  or  who  shall  be  guilty  of  any  malprac- 
tice or  malfeasance  in  office  may  also  be  remov- 
ed therefrom  as  hereinafter  prescribed. 

"Sec.  22.  Whenever  any  complaint  in  writing, 
duly  verified  by  the  oath  of  any  complainant  shall 
be  inesented  to  the  district  court,  allexing  that 
any  officer  within  the  jurisdiction  of  said  court 
tas  be«i  guilty  of  charging  and  collecting  any 
illegal  fees  for  services  rendered  or  to  be  ren- 
dertd  in  his  office,  or  has  refused  or  neglected 
to  perform  the  official  duties  pertaining  to  his 
office  as  presctjl>ed  by  law,  or  has  been  gnllty  of 
any  malpractice  or  malfeasance  in  office,  it  shall 
be  the  duty  of  the  court  to  cite  the  par^  charg- 


ed to  appear  before  him  on  a  certain  day,  not 
more  than  ten  nor  less  than  five  days  from 
the  time  when  said  complaint  diall  be  present- 
ed, and  on  that  day,  or  some  subsequent  das* 
not  more  than  twenty  days  from  that  on  which 
said  complaint  is  presented,  sbaU  proceed  to 
hear,  in  a  summary  mnnner,  tbe  comnlnint  and 
evidence  oCfered  by  the  party  complained  of, 
and  if,  on  such  bearing  it  shall  appear  that  the 
charge  or  charges  of  said  complaint  are  sustain- 
ed, tbe  court  shall  pnter  a  decree  that  said  par- 
ty complained  of  sball  be  deprived  of  his  of- 
fice, and  shall  enter  a  judgment  for  five  hun- 
dred dollars  in  favor  oi  the  complainant  and 
such  costs  as  are  allowed  in  civil  cases." 

The  constitutional  oonventlmi.  In  adopting 
section  4  of  article  7  of  the  Constitation, 
realised,  no  doubt,  that  to  confer  upon  l^s- 
lative  bodies  the  duty  of  Impeaching,  trying, 
and  raooving- district,  county,  township,  and 
municipal  officers  would  be  to  place  an  un- 
due burden  upon  the  L^clslatnre,  and  far- 
thermore  might,  In  some  instances,  unrea- 
sonabty  d^ay  the  removal  of  vicious  offi- 
cials, and  )ii  many  cases  would  afford  no 
relief  whatever,  in  view  of  the  fiict  that  a 
majority  of  the  officers  otmtenqilated  by  sec- 
tion 4,  art  7,  of  the  Constitution,  are  elect- 
ed for  only  two  years,  and  ainoe  the  Legisla- 
ture convenes  during  tbe  month  In  which 
the  public  offlcem  referred  to  take  office,  and 
adjourns  at  the  end  of  60  days,  not  to  re- 
ocmvene  until  after  the  term  of  all  county 
<^cers  shall  have  expired,  and  therefore 
conferred  plenary  power  upon  the  Legisla- 
ture to  provide  a  special  and  summary  pro- 
ceeding for  the  removal  of  certain  officers. 
State  V.  Borstad.  27  N.  D.  683,  147  N.  W. 
380,  Ann.  Caa  1016B,  1014 ;  State  t.  District 
Court  S3  Mont  350,  165  Pae.  294. 

Numerous  objecUons  are  made  to  the  act 
under  whldi  the  proceedings  In  tbe  district 
court  were  had,  but,  as  we  view  the  authori- 
ty conferred  by  the  section  of  the  Constitu- 
tion mentioned,  they  may  t>e  all  brushed 
aside,  save  and  except  such  objections  only 
as  go  to  the  title  of  the  act  We  say  this 
for  the  reason  that  the  power  of  the  Legis- 
lature is  plenary  so  far  as  providing  for  the 
method  of  procedure  is  concerned.  We  do 
not  think  there  la  any  authority  which  ques- 
tions this  view.  The  Supreme  Court  of 
Oallfomla,  in  Re  Marks,  45  Cal.  109.  had  un- 
der consideration  a  statute  substantially  tbe 
same  as  ours,  and  one  which  was  enacted 
pursuant  to  a  constitutional  provislcm  to  all 
Intents  and  purposes  the  same  as  ours. ,  The 
court  In  that  case  said: 

*^e  act  of  1853  does  provide  how,  in  what 
manner,  upon  what  procedure,  in  what  court, 
officers,  not  of  the  first  class,  shall  be  trie<l  for 
that  misdemeanor  in  office  known  at  common 
law,  and  recoj^nized  in  this  statute  as  neglect 
of  official  duty.  Tbe  power  of  the  Legislature 
to  enact  such  a  statute  (under  the  latter  clause 
of  section  18)  is  Dlain— as  obvious  as  is  the 
power  of  the  Assemoly  to  prefer  and  that  of  the 
Senate  to  try  articles  of  impeachment  under  the 
first  clause  of  the  same  section,  l^e  power  to 
remove  certain  officers  for  misdemeanor  in  office 
is  exercised  only  by  the  Assonbly  and  Senate 
under  the  name  of  impeachment— the  Uke  pow- 
er to  remove  all  other  officers  under  Uke  cir- 
cumstances and  for  like  causes  is  to  be  ezer- 
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cued  'in  such  manner  as  the  Iiegislatnre  may 
provide.'  Section  19.  The  power  to  provide  the 
manuer  in  which  a  delinqaent  is  to  be  tried  in 
the  second  case  is  on  a  footing  with  the  power 
to  directly  remove  the  delioquent  by  the  judg- 
ment of  tiie  Senate  in  the  first  case." 

Id  a  comparatively  recent  case,  In  an 
opinion  by  Beatty,  C.  J.,  and  concurred  In  by 
the  full  court,  the  Supreme  Court  of  Cali- 
fornia said: 

"This  is  a  summary  proceeding  regulated,  as 
far  as  it  is  regulated  at  all.  by  a  statute  (Pen. 
Code,  i  768  et  seq.)  which  the  Legislature  has 
plenary  power  to  pass  under  the  authority  of 
section  18  of  article  4  of  the  Constitution,  pro- 
viding for  the  trial  of  public  officers  for  misde- 
meanor in  office  otherwise  than  by  impeachment. 
It  is  exempt  from  merely  technical  rules  of  pro- 
cedure. Case  of  Burleigh,  145  Cal.  36,  78  Fac. 
242."   In  re  Shepard.  101  Gal.  171,  IIS  Pac. 

5ia 

The  Supreme  Court  of  Minnesota,  in  con- 
sidering the  authority  of  the  Legislature  un- 
der a  similar  constitutional  provision  In  the 
case  of  State  v.  Peterson,  50  Minn.  239,  52 
N.  W.  655,  expressed  the  following  views; 

"Article  13  of  the  Constitution,  after  provid- 
ing in  section  1  for  'the  removal  of  state  officers 
and  Judges  of  the  Supreme  and  district  courts 
by  impeachment,'  then  provides  in  section  2  that 
'toe  Legislature  of  the  state  may  provide  for 
the  removal  of  inferior  officers  from  office  for 
malfeasance  or  nonfeasance  iu  the  perforio- 
ance  of  tbelr  duties.'  The  power  thus  confer- 
red is  plenary,  and  confers  authority  upon  the 
Legislature  to  vest  the  power  of  removal,  and 
the  determination  of  the  question  whether  cause 
for  ronoval  exists  in  any  department  of  the 
government,  or  in  any  officer  or  official  body, 
it  may  deem  expedient.  There  is  no  require- 
ment that  this  power  shall  be  conferred  onlv  on 
the  courts.    Indeed,  the  very  purpose  of  this 

{trorision  was  to  provide  a  more  summary  snd 
ess  cumbersome  method  of  removing  inferior 
officers  than  by  impeachment  or  by  indictment, 
according  to  the  course  of  the  common  law,  for 
malfeasauce  or  nonfeasance  in  office.  If.  then, 
the  power  of  removal  vested  in  the  Governor 
by  this  act  be  judicial,  we  ba.n  here  the  consti- 
tutional authorit?  for  it." 

The  Supreme  Court  of  Montana,  In  State 
ex  rel.  Payne  v.  District  Conrt,  63  Hont  850, 
165  Pac.  296.  in  speaking  of  the  authority 
conferred  by  a  section  of  the  Constitution 
of  that  state  similar  to  section  4,  art  7,  of 
our  Constitution,  used  the  following  lan- 
guage: 

"Proceedings  for  the  removal  of  a  public  offi- 
cer do  not  necessarily  partake  of  the  nature  of 
a  criminal  prosecution.  Indeed,  the  power  to 
remove  an  unfaithful  or  negligent  public  official 
is  not  essentially  a  Judicial  power.  Under  our 
Constitution,  Its  exercise  is  left  to  the  Legisla- 
ture itself  or  to  such  other  authority  as  the 
Legislature  may  designate.  This  is  the  olain 
import  of  section  18,  above,  and  is  the  general 
rule  in  the  absence  of  any  constitutional  decla- 
ration upon  the  subject.  28  Cvc.  1370;  State 
V.  Doherty,  25  "La.  Ann.  119,  13  Am.  Rep. 
131 ;  Territory  v.  Cox,  6  Dak.  501.  The  pow- 
er may  be  conferred  upon  the  Governor  (Cam- 
eron .V.  Parker.  2  ukL  277.  38  Pac.  14),  or  upon 
a  board  (Donohue  v.  WUl  Co.,  100  HI.  94).  It 
may  be  conferred  upon  a  court  of  general  or 
limited  JurisdictioQ  to  be  exercised  in  the  mode 
provided  by  law,  and  consequently,  if  the  Leg- 
islature sees  fit  to  require  a  jury  trial,  a  jury 
trial  must  be  had :  but,  if  it  sees  fit  to  provide 
for  a  summary  hearing  without  a  Juiy,  no  con- 
stitutional right  of  the  accused  is  infringed." 


In  State  v.  Grant,  14  Wyo.  41,  81  Pac.  79S. 
1  L.  R.  A.  (N.  S.)  688,  116  Am.  SL  Bep.  9S2. 
the  Snpreme  Court  of  Wyoming,  in  pesslns 
upon  the  power  of  the  L^islature  under  a. 
similar  constitutional  provision,  said: 

"The  Legidature,  however,  under  the  provi- 
sions of  section  19,  art  3,  of  the  Constitutioot 
did  have  express  warrant  for  the  passage  of  an 
act  for  the  removal  of  officers  not  subject  to  Im- 
peachment, and  the  method  of  procedure  in  ef- 
fecting such  removal  is  not  limited  by  any  oth- 
er constitutional  provision.  Attorney  General 
V.  Jochim.  99  Mich.  358,  58  N.  W.  611,  23  I*. 
R,  A.  699,  41  Am.  St  Rep.  606." 

In  Sheen  v.  Pataie,  82  Utah.  29S,  90  Pac. 
440,  it  Is  said: 

"Section  21,  art  6,  of  the  Constitution,  amons 
other  things,  provides  that  such  removals  may 
be  made  'id  such  manner  as  may  be  provided 
by  law.*  Here  a  plenary  power  Is  conferred  up- 
on the  L^slature.  ITiis  provision  of  the  Coo- 
stitiition  is  special,  and  the  mere  fact  that  ia. 
another  part  of  the  same  instrument  (section  IS, 
art  8)  it  is  provided  that  prosecutiou  shall  be 
in  the  name  of  'the  state  of  Utah*  does  not  nec- 
essarily prevent  a  proceeding  dvfl  in  its  conse- 
quences from  being  conducted  in  the  name  of 
a  private  person.** 

The  Supr«ne  Court  of  Mldilgan,  In  People 
ex  rel.  Clay  v.  Stuart  74  Mich.  411,  41  N. 
W.  1091,  16  Am.  St  Rep.  644.  In  passing  upon 
a  similar  constitutional  provision,  observed: 

"It  will  be  noticed  that  the  power  conferred  by 
this  section  of  the  Constitution  is  plenary.  The 
Legislature  is  to  provide  by  law  for  the  ronoval 
of  county  officers,  etc.,  in  such  manner  as  to  them 
shall  seem  just  and  proper.  The  power  confer- 
red is  in  its  nature  political,  and'nas  reference 
eiclusivdy  to  the  polity  of  government,'  which 
would  be  inherently  defective  if  no  remedy  of 
a  summary  nature  could  be  had  to  remove  from 
office  a  person  who,  after  his  election,  had  been 
convicted  of  crime,  or  who  neglected  his  duty, 
or  who  was  guilty  of  malversation  in  the  admin- 
istration of  his  office.  Every  person  elected  to 
a  county,  township,  or  school  district  ofllce 
holds  it  subject  to  removal,  in  the  manner  pro- 
vided by  law  under  this  section  of  the  Constitu- 
tion, which  commits  to  the  Legislature  the  whole 
subject  of  removal.  They  are  to  prescribe  Qie 
mode  in  which  it  shall  be  don&  and  this  in- 
cludes everything  necessary  for  the  accomplish- 
ment of  the  object.  The  causes,  the  charges, 
the  notice,  the  investigation,  and  the  determi- 
nation, and  by  whom  those  shall  he  conducted 
and  the  removal  adjudged,  are  all  in  the  dls- 
crotion  of  the  Legislature." 

In  State  v.  Henderson,  145  Iowa,  657,  324 
N.  W.  767,  Ann.  Oas.  1912A,  1286,  in  passing 
upon  a  case  growing  out  of  constitutional 
and  statutory  provisions  similar  to  ours,  we 
find  the  following: 

"Section  6  of  the  act  under  which  this  pro- 
ceeding ia  prosecuted  expressly  provides  that  tbe 
'proceeding  shall  be  summary  in  its  nature  aad 
triable  as  an  equitable  action.'  We  think,  there- 
fore, that  no  constitutional  right  of  tbe  defend- 
ant was  invaded." 

See,  also,  Moore  v.  Strickling,  46  W.  Va. 
515,  33  a  E.  274,  50  U  R.  A.  279 ;  Woods  v. 
Vamum,  85  Cal.  639,  24  Pac.  843  r  People 
v.  Stuart  74  Jllch.  411,  41  N.  W.  1003,  16 
Am.  St  Bep.  644 ;  State  v.  Seawell,  64  Ala. 
225;  State  v.  Savage,  89  Ala.  1,  7  South. 
7,  7  I*  B.  A.  426. 

[21  In  this  connection  we  Inddeotally  call 
attention  to  section  1,  art,  8,  of  our  Consti- 
tution, which  reada: 
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**rhe  powers  of  the  firovernment  of  tlie  state 
of  Nevads  shall  be  divided  into  three  separate 
departments— t^e  lefftslative,  the  executive  and 
the  judicial;  and  no  persons  charged  with  the 
exercise  of  powers  properly  belonying  to  one  of 
these  departments  ahall  exercise  any  functions 
appertaiaing  to  either  of  the  others,  except  in 
the  cases  herein  espresalr  directed  or  permit- 
ted." 

Tbns  "we  see  that  the  constitutional  con- 
vention made  It  plain  that  other  powers  than 
those  expressly  menttoned  in  section  6,  art. 
6.  of  the  Constitution,  might  be  delegated  to 
flie  district  court 

The  language  of  Norcross,  J.,  in  Bell  t. 
District  Court,  28  Nev.  280.  81  Pac  875,  1 
I*  R,  A,  (N.  S.)  843,  lis  Am.  St  Rep.  854, 
6  Ann.  Caa.  982,  is  not  (q^posed  to  the  view 
we  have  expressed.  What  was  said  In  that 
case  was  directed  to  an  entirely  different 
question  than  the  one  here  presented,  as 
will  be  readily  seen  from  a  reading  of  the 
opinion. 

[I]  But  it  Is  ui^ed,  and  with  apparent 
earnestness,  that  the  complaint  in  removal 
proceedings  in  the  district  court  charged  the 
defendant  with  a  crime,  and  that  he  was  en- 
titled to  a  jury  trial  under  that  section  of 
the  Constltotlon  whidi  provides  that  the 
right  of  trial  by  Jury  shall  remain  Inviolate 
forever.  We  think  we  have  disposed  of  this 
question  by  showing  that  the  L^slatnre  had 
plenary  power  under  the  terms  of  the  Con- 
stitution to  pass  an  act  authorizing  the  re- 
moval of  officers,  and  pursuant  to  that  au- 
thority had  passed  a  law  which  provided  a 
summary  and  special  proceeding  for  such 
.cases.  In  this  connection  we  wish  to  sny 
that  the  case  of  Kllbum  v.  Law,  111  Cal.  237, 
43  Pac  615,  Is  not  in  conflict  with  this  view ; 
for,  while  It  Is  true  that  the  court  in  that 
case,  as  In  other  cases,  held  that  the  proceed- 
ing to  remove  a  public  officer  was  criminal 
In  its  nature,  the  court  said:  'fThe  intent  to 
make  it  a  criminal  prasecutlon  is  to  my  mind 
clear."  The  opinion  then  proceeds  to  give 
'the  reasons  which  Induced  the  court  to  take 
that  view,  and  it  Is  apparent  that  Its  conclu- 
slon  was  reached  because  It  was  the  evident 
Intent  of  the  Legislature  that  the  proceeding 
should  be  criminal  In  Its  nature,  and  not  be- 
cause Qie  Oonstltntlon  contemplated  a  pro- 
ceeding faiherently  criminal  in  Its  character. 
In  fact,  strange  as  It  may  seem,  the  reply 
brief  of  the  petitioner  practically  concedes  as 
mnch;  fw,  in  ansnierlng  the  contention  of 
respcHident  on  this  p<^t,  wherein  It  was 
woa^t  to  show  why  dlEferent  proceedli^  had 
existed  in  California  In  removal  Cases,  conn- 
s' say: 

"The  case— In  re  Marks,  45  CaL  190— is  re- 
lied apon  by  respondent,  byt  it  will  be  noted 
that  the  opliiion  in  that  case  was  prior  to  the 
adoption  of  the  Codes  and  was  had  under  a  pro- 
vision of  law  whi<4i  ceased  to  exist  upon  the 
adoption  of  the  Codes." 

Bat  the  Supreme  Oonrt  of  oatfomia  baa 
lield  that  though  the  proceeding  Is  criminal 
tat  nature,  nnder  certain  statutes,  the  defi- 


ant was  not  entitled  to  a  Jury.  People  t. 
McKamy,  168  Cal.  033,  143  Pac.  752. 

HI  The  contention  that  the  proceeding 
should  have  been  Instituted  in  the  name  of 
the  state  of  Nevada  is  entirely  without  merit. 
As  we  have  shown,  the  inquiry  was  had  un- 
der a  special  proceeding,  provided  pursuant 
to  plenary  power  conferred  by  the  Conati- 
tntion.  Even  In  California,  after  the  adop- 
tion of  the  Codes,  and  under  statutes  which 
the  Supreme  Court  of  that  state  held  showed 
a  clear  Intent  upon  the  part  of  the  Legisla- 
ture to  make  the'  proceedings  criminal  In 
their  nature,  It  was  decided  that  the  accu- 
sation did  not  have  to  be  made  In  the  name 
of  the  people.  Woods  t.  Vamnm,  85  CaL 
630,  24  Pac  848. 

[B]  Objectlui  Is  made  to  ttiat  part  of  the 
act  which  provides  that  the  court  In  making 
the  order  of  ronoval  shall  enter  Judgmexit 
for  $500  in  Cavor  of  the  complainant.  The 
complainant  and  the  defendant  in  the  remov- 
al  proceedings  expressly  agreed  that  this  re- 
quirement of  the  statute  might  be  waived, 
and  accordingly  no  such  Judgment  was  ren- 
dered by  the  court;  hence  we  are  of  the 
opinion  that  it  is  not  necessary  that  we  de- 
termine this  question,  as  it  Is  a  well-estab- 
lished role  of  law  that  no  one  can  urge  that 
an  act  or  part  of  an  act  Is  unconstitutional 
If  his  rights  are  in  no  way  infringed  by  It. 
6  R.  C.  L.  p.  89 ;  8  Cyc.  789. 

[8]  The  objection  made  to  the  title  of  the 
act  of  1909  Is  without  merit  The  title  of 
the  act  relates  to  one  subject  only,  and  that 
Is  to  the  removal  of  public  officers.  It  Is  true 
that  the  act  deals  with  three  methods  of  re- 
moval— one  by  accusation  made  by  the  grand 
Jury,  one  by  Impeachment  by  the  Assembly, 
and  one  by  accusation  by  a  private  citizen. 
That  part  of  the  act  relating  to  Impeachment 
by  the  Assembly  prescribes  the  method  of 
procedure  to  be  followed  in  the  trial  by  the 
Senate.  The  act  also  provides  for  the  sum- 
mary method  by  accusation  of  a  private  in- 
dividual, and  makes  provision  for  the  pro- 
ceedings after  the  accusation  is  filed.  And. 
apparently  realizing  that  individuals  are  re- 
luctant to  file  charges  against  a  public  official 
as  the  basis  for  his  removal,  the  Legislature 
also  made  provision  for  the  initiation  of  pro- 
ceedings for  the  removal  of  a  public  officer 
by  accusation  on  the  part  of  the  grand  Jury. 
In^other  words,  this  act  not  only  supplements 
the  constitutional  provisions  for  the  removal 
of  .state  officials,  but  creates  two  separate, 
distinct,  and  Independent  methods  of  remov- 
al of  county  officers.  Just  why  the  Legisla- 
ture thought  It  necessary  to  create  two  meth- 
ods of  removal  of  county  officials  Is  not  clear, 
but  since  one  method  Is  more  drastic  than 
the  other,  It  may  be  that  the  Leglslatuce  an- 
ticipated that  there  might  l>e  occasions  when 
a  drastic  measure  would  be  needed;  bat 
whatever  the  reason,  or  lack  of  reason,  the 
statute,  which  was  enacted  pursuant  to 
plenary  authority     clear  and  unmistakable 
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language,  creates  the  two  metliods.  and  be- 
yond that  we  cannot  inqnlra 

For  the  reasons  glren,  it  la  ordered  that 
the  writ  of  certiorari  heretofore  lasoed  be, 
and  the  same  la  hereby,  dlsmlBsed. 

SANDERS,  J.,  concon, 

McOARBAN,  O.  J.  (concorrlni^.  I  ooncnr. 
Sections  1,  2,  and  3  of  article  7,  of  our 
Ccmstltatlon  lay  down  the  manner  and  au- 
thority by  which  certain  spedfled  state  and 
Judicial  officers  may  be  removed  from  olHce. 
So  far  aa  thesd  officers  are  concerned,  the 
mode  of  removal  from  office  is  by  the  Coa- 
stltutlon  limited  and  fixed.  Bnt  In  contem- 
plation of  the  necessity  for  removal  of  dvll 
officers  other  than  those  designated,  section 
4  of  article  7  of  the  Constitution  provides: 

"Provision  shall  be  made  by  law  for  the  re- 
moval from  office  of  any  civil  officer  other  than 
those  in  this  article  previously  specified,  for 
malfeasance,  or  nonfeasance  in  the  performance 
of  his  duty." 

By  this  'provision  of  the  organic  law  the 
power  was  reserved  and  assigned  to  the  leg- 
islative branch  of  the  govemment  to  provide 
a  way  by  whldi  civil  officers  other  than  those 
whose  office  is  within  the  contemplation  of 
sections  1,  2,  and  3  ot  article  7  might  be  re- 
moved for  malfeasance  or  nonfeasance  in  of- 
fice. To  meet  this  and  to  provide  a  rule  of 
conduct  by  which  removal  from  office  might 
be  accomplished  as  to  those  officers  not  affect- 
ed by  sections  1,  2,  and  3  ef  article  7  of  the 
Gonstltntlon,  the  Legislature  of  ld09  passed 
the  act  under  which  petittoner,  as  sheriff 
of  Clark  county,  was  brought  before  the  dis- 
trict court,  It  is  the  right  of  the  designated 
authority  or  tribunal  of  determination,  the 
district  court,  to  entratain  such  proceeding 
that  is  here  questlmed.  Section  6  of  article 
e  of  the  Constitution,  In  prescribing  the  ju- 
risdiction of  the  district  court,  cmtalns  no 
words  of  limitation  as  to  matters  of  whldi 
that  court  may  take  jiuisdictlcm,  bnt  rather 
excludes  other  courts  end  tribunals  from 
exercising  Jurisdlctlrai  over  those  subject- 
matters  spedflcally  named  as  belonging  to 
that  of  the  district  cohrt 

To  declare  that  section  6  of  article  6  of 
the  Cmistltotlon  by  its  languid  limited  the 
Jurisdiction  of  the  district  court  to  matters 
specifically  named  in  that  section  would  be 
to  <^>en  discussion  to  any  number  of  matters 
and  proceedings  whidi  reason  of  this  c<m- 
etltutlonal  provision  would  find  no  Jurl^lc- 
timal  resting  place.  Such  was  never  the  In- 
tention of  the  authors  of  our  Constitution. 

By  section  4  of  artide  7  of  the  Ccmstitution 
the  le^slative  branch,  of  the  government 
was  given  full  power  to  mact  laws  looking 
to  the  impeachment  and  removal  of  civil 
(^cers  other  timn  those  mentioned  In  the 
preceding  sections.  The  power  to  enact  sudi 
laws  Implied  power  to  assign  the  acoHnplish- 
ment  of  the  law's  puri>ose  to  a  designated 
functionary.   The  Legislature  of  1909  car- 
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ried  out  Uila  power  by  designating  Qte  dis- 
trict court  as  the  tribunal  befwe  which  mat- 
ters of  this  diaractw  should  be  heard  and 
determined.  In  enacting  the  statute  and 
designating  the  tribunal  before  whldi  ita 
object  ahooM  b»  carried  oat,  the  L^lfdature, 
having  full  power  in  the  matter,  oould,  as  It 
did,  concisely  and  emphatically  outline  the 
steps  to  be  taken  and  r^ldly  lay  the  coarse 
to  be  pursued.  lia  re  Shcqpard.  19L  CaL  171, 
118  Pao;  S13. 

In  my  Jndgment;  the  matter  contemplated 
by  the  statute  cannot  properly  be  termed  a 
criminal  proceeding,  and  I  say  this  fully 
aware  of  the  dedalon  ot  the  Supreme  Court 
of  California  In  the  matter  of  Pec^Ie  v.  Hc- 
Kamy,  168  OaL  531,  14S  Pac.  752,  in  whlcb 
is  reviewed  the  former  deeisimis  of  that 
court  In  re  Curtis.  106  CaL  661,  41  Paa  793^; 
Wheeler  t.  Donnell,  110  Gal.  605,  43  Pac.  1; 
In  re  Burleigh,  145  Cal.  85.  78  Paa  242.  -  It 
is  a  pnxsedlng  for  removal  from  office,  rather 
than  a  prosecution  for  malfeasance  or  non- 
feasance la  office.  Criminal  prosecution 
might  follow  after  removal.  In  whitdi  event 
a  plea  ct  oace  in  Je<vardy  could  not  be  inter- 
posed. 

It  is  c(Hitended  tiiat  this  statnto  Is  in  con- 
travention  of  constitutional  provision  be- 
cause trial  by  Jury  is  not  contemplated  In  the 
proceeding  before  the  district  Judge.  In 
this  respect  It  may  be  properly  said  that  the 
proceeding  contemplated  by  the  statute  Is 
not  a  trial  but  rather  a  proceeding  to  remoTa 
from  public  <^ce^  aiUl  as  such  does  not 
involve  either  life,  liberty  or  property. 

The  question  ben  Involved  has  in  one 
form  or  another  been  passed  upon  on  sever, 
al  occasions  by  the  Supreme  Court  of  tlia 
United  States  under  the  contention  that  hy 
such  statute  the  officer  ronoved  was  deprived 
of  due  process  of  law  under  the  Fourteenib. 
Amendment 

In  the  case  of  Eennard  t.  Louisiana  ex  reL 
Jtforgan,  02  U.  S.  80.  23  L.  Ed.  478.  statutorjr 
proceedings  much  more  summary  than  thos^ 
of  ours  were  considered.  In  that  instance  a. 
statute  of  Louisiana.  Instituted  for  testlns 
right  to  office,  was  under  craisideration.  Tha 
statute  was  upheld  as  providing  due  process 
of  law,  and  the  provision  which  eliminated 
hearing  before  a  Jury  wa^  held  to  be  not  re- 
pugnant to  the  amendment 

In  the  case  of  Faster  v.  Eansas  ex  reL 
Johnston,  Attorney  General,  112  XJ.  S.  201,  5 
Sup.  Ct  8,  97,  28  Lb  Ed.  600,  It  appears  that 
the  Attorney  General  of  the  stete  of  Kansaa 
proceeded  in  quo  warranto  In  the  Supreme 
Court  of  the  state  for  the  removal  of  a  coun- 
ty attorney,  alleging  his  failure  to  prosecute 
certain  vlolatitms  of  the  law  ot  that  state. 
TbB  case  went  to  the  Suiveme  Court  of  tfao 
United  States  on  nile^  and  there,  after  rtfer- 
ring  to  Kennard  v.  Louisiana,  supra,  the 
court  held  that  the  proceeding  was  of  a  civU 
nature,  and  inasmuch  as  the  process  tat  re- 
moval, though  summary,  provided  for  bring- 
ing the  party  into  court  and  notifying  hlm 
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of  the  case  be  had  to  meet,  and  gave  blm  an 
opportunity  to  be  heard  In  hla  defense  and 
gave  opportunity  for  deliberation  and  Judg- 
ment  of  the  court,  It  constituted  due  process 
of  law. 

In  the  case  of  Wilson  t.  North  Carolina, 
160  U.  S.  586,  18  Sup.  Ct  435,  42  L.  Ed.  865, 
the  matter  grew  out  of  the  suspension  of  a 
railroad  commissioner  by  the  Governor  of 
North  Carolina.  On  being  carried  to  the 
Supreme  Court  of  the  United  States,  Mr. 
Justice  Peckham,  speaking  for  that  court, 
nld: 

"The  controverBy  relates  exclusively  to  the 
title  to  a  state  office,  created  by  a  statute  of 
the  state,  and  to  the  rights  of  one  who  was 
elected  to  the  office  so  created.  Those  rights 
are  to  be  measured  by  the  statute  and  by  the 
Constitntion  of  the  state,  excepting  in  so  far 
as  they  may  be  protected  by  any  provision  of 
ae  fedoal  Constitation.'* 

Continuing,  It  was  said: 

"The  procedure  was  iu  accordance  with  the 
ConstitutloD  and  laws  of  tiie  state.  •  •  • 
What  kind  and  how  much  of  a  hearing  the  offi- 
cer should  have  before  suspension  by  the  Gov- 
ernor was  a  matter  for  the  state  Legislature  to 
determine,  having  regard  to  the  Constitution  of 
tiie  state." 

Id  my  Judgment,  that  portion  of  the  stat- 
ute here  Involved  which  would  permit  of  a 
Judgment  against  the  d^>osed  officer  of  any 
sum  of  money  la  clearly  In  violation  of  the 
constitutional  guaranty  prohibiting  the  dep- 
rivation of  property  without  due  process  of 
law.  Even,  however,  were  this  Involved  here, 
which  Is  not  the  case,  since  no  such  Judg- 
ment was  entered  In  this  matter  against  pet\- 
tioner  in  the  district  court,  It  would  not 
avail  In  furtherance  of  petitioner's  conten- 
tion, for,  nnder  the  established  rule  In  this 
court,  constitutional  portions  of  the  statute 
might  be  enforced  If  Intact  and  operative, 
and  anconstltutlonal  portions  might  be  re< 
Jected.  Virginia  &  Truckee  B.  IL  Co.  r.  Hen- 
ry, 8  Nev.  166. 

(a  K«T.  H») 

•GUISTI  T.  OUISrCL   (No.  2290.) 

(Supreme  Coort  ot  Nevada.   Mardi  4,  1918.) 

1.  ApPtAL  ATin  Bbbob  <g=>6S2  —  Sekvice  of 
Tba:vscbipt. 

Where  transcript  was  served  in  part  before 
docketing  of  cause  in  the  Supreme  Court  and 
the  remainder  within  a  reasonable  time  there- 
after, the  appeal  will  not  be  dismissed  under 
court  rale  xiii  (154  Pac.  is),  relating  to  curing  of 
technical  objections,  the  policy  of  the  court  be- 
ing to  give  the  appellant  every  reasonable  op- 
pwtnnity  to  be  heard. 

2.  Atpcai.  and  Erbob  4a»301— Mbuoranditii 
OP  Ebbobs  orv  Motion  tob  New  Tbiai.  — 
Whxh  Necessabt. 

Rev.  Laws.  |  5322,  requiring  service  of 
memorandam  of  errors  upon' adverse  party,  has 
reference  only  to  errors  committed  at  the  trial 
under  section  5320,  subd.  7,  and  not  error  com- 
nitted  in  arriving  at  an  erroneous  conclusion 
u  to  the  legal  effect  of  all  of  the  evidence  in 
the  case,  the  making  of  findings,  or  entering  of 
Jodgment. 


3.  Monet  Lent  «ss>6  —  "ConTBiBuraD"  — 

PLBADIIfO. 
A  complaint,  ailing  that  plaintiff  "con- 
tributed" money  to  the  erection  of  a  buOding, 
does  not  allege  a  loan, 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Contrib- 
ute;] 

4.  f^AUnULBNT      CONVETAVOBS-     4=»21S  — 

"CBEnrroB." 
An  unrecorded  bill  of  sale  of  undelivered 
personalty,  executed  by  a  deceased,  is  not  void 
as  to  an  order  of  court  setting  aside  a  monthly 
allowance  to  wife  of  deceased,  the  wife  not 
being  a  "creditor"  within  Rev.  Laws,  §  1078 
<Comp,  Laws,  {  2703),  making  sales  and  assign- 
ments of  personalty  without  delivery  fraudulent 
as  to  creditors. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Vint  and  Second  Series,  Creditor.] 

5.  EXECUTOBB  ARD  ADMIRISTBATOBS  <5=9l72— 

Fbaudulent  Acts— Effect. 
No  matter  how  many  fraudulent  acts  an 
administrator  is  guilty  of.  he  is  not  divested 
of  contractual  rights  under  a  valid  mortgage 
which  he  has  purchased. 

Appeal  from  District  Cour^  Nye  County; 
Mark  R.  Averill.  Judge. 

Action  by  Phrebe  J.  Gulstl  against  John 
GnlstL  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Eeversed. 

Wm.  Fonnan,  of  Tonopah,  and  P.  E.  Keel- 
er,  of  Long  Beach,  Cel.,  for  appellant. 
Ttomgaaa  St  Thompson,  of  Goldfield,  for  re- 
sptmdent: 

COLEMAN,  J.  The  complaint  alleges  that 
plaintifT.  Phffibe  J.  Guistl,  is  the  widow  of 
Lawrence  Guistl,  who,  at  the  time  of  his 
death  in  October,  1907,  was  a  resident  of 
Beatty,  Nye  county,  Nev.;  that  deceased,  at 
the  time  of  his  death,  was  the  owner  of  a 
dwelling  house  and  the  lot  upon  which  It 
was  situated*  and  certain  other  real  estate 
and  personal  prt^rty.  The  complaint  also 
alleges : 

"That  at  the  time  of  the  erection  of  said  build- 
ing and  the  furnisliing  said  saloon  said  Law- 
rence Ouisti  did  not  nave  funds  sufficient  to 
pay  for  the  erection  of  said  building  and  pur- 
chasing of  said  bar  and  bar  fixtures,  Iron  safe, 
cash  register,  piano,  dot  machine,  and  gambling 
layouts  and  liquors  and  cigars  for  said  saloon, 
and  solicited  this  plaintiff  to  contribute  toward 
the  erection  of  said  buUdinir  and  the  paying  for 
said  bar,  bar  fixtures,  furnishings,  liquors,  and 
cigars  for  said  saloon.  That  pursuant  to  said 
request  this  plaintiff  did  contribute  the  sum  of 
three  thousand  dollars  ($3,000)  toward  the 
erection  of  said  building  and  the  paying  for  said 
bar,  bar  fixtures,  furnishings,  iron  safe,  cash 
register,  piano,  slot  machine,  gambling  layouts 
cigars  and  liquors  for  said  saloon.  That  said 
Lawrence  Guisti  nor  any  other  person  Ims  ever 
paid  or  returned  said  money  or  any  part  there- 
of to  this  plaintiff." 

That  plaintiff  and  the  d^endant  (father 
of  deceased)  are  the  sole  heirs  at  law  of  the 
deceased ;  that  the  defendant,  conspiring  to 
cheat  and  defraud  plaintiff,  purchased  of  the 
Bull  Frog  Bank  &  Trust  Company  a  note  of 
deceased  for  about  $3,000,  which  purported 
to  be  secured  by  a  mortgage  upon  certain 
real  and  personal  property  of  the  deceased, 
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which  note  It  Is  alleged  wag  paid  by  the  de- 
ceased prior  to  his  death. 

It  Is  also  alleged  that  the  defendant,  de- 
signing to  cheat  and  d^h^ud  plaintiff,  Indue- 
ed  plaintiff  to  waive  hor  right  to  be  appoint- 
ed admlnlstratTlx  at  said  estate,  and  as  a 
ctmsldeTatlon  for  such  waiver  promised  and 
agreed  that  plaintiff  should  have  a  lien 
upon  the  real  estate  and  personal  property 
covered  by  the  mortgage  to  the  bank  above 
mentioned,  to  secure  the  payment  of  the  al- 
leged Indebtedness  to  her  of  $3,000;  and 
that  plaintiff,  having  great  faith  and  confi- 
dence In  the  defendant,  did  aecute  such 
waiver,  and  nominate  and  request  that  the 
defendant  be  appointed  to  administer  upon 
said  estate,  and  that  thereafter  he  was  ap- 
pointed by  the  court  as  administrator  thereof 
and  thereafto-  qualified  as  such.  Other  alle- 
gatlons  of  fraud  are  contained  In  the  com- 
plaint, bnt,  taking  the  view  which  we  do  of 
the  case,  it  is  not  necessary  to  state  them. 

It  is  farther  allied  that  upon  her  petition 
the  court  made  an  order  setting  aside  to 
plaintiff,  as  a  widow's  allowance,  the  dwell- 
ing house  mentioned  above  and  the  sum  of 
$130  per  month,  and  that  no  part  of  said 
monthly  allowance  has  been  paid;  that  on 
February  19,  1910,  the  court  approved  the 
final  report  of  the  d^endant,  as  such  admin- 
istrator, and  granted  him  a  discharge  ^m 
his  trust  as  such  administrator. 

By  the  prayer  of  the  complaint  plaintiff 
asks  that  the  decree  of  final  distribution 
tn  the  matt.er  of  the  estate  of  Lawrence  Guis- 
tl,  deceased,  and  the  decree  settling  the  final 
account  of  the  administrator,  and  such  other 
orders  as  may  interfere  with  granting  full 
relief  to  plaintiff,  be  set  aside  and  annulled; 
that  defendant  be  declared  a  trustee  for  the 
benefit  of  plaintiff,  and  that  plaintiff  recover 
Judgment  against  defendant  for  $3,000,  the 
amount  contributed  by  her,  as  alleged  In  the 
complaint,  and  In  a  further  sum  to  cover  the 
monthly  allowance  of  $130,  and  that  the 
same  be  made  a  lien  upon  the  real  estate 
bon^t  by  defendant  from  said  estate,  and 
for  general  relief. 

Defendant  filed  a  demurrer  to  the  com- 
plaint, for  the  reason,  among  others,  that  it 
did  not  state  a  cause  of  action,  which  being 
overruled,  an  answer  was  filed.  By  his  an- 
swer defendant  denies  that  plaintiff  Is  the 
widow  of  the  deceased;  denies  that  the  de- 
ceased contributed  any  money  as  alleged  In 
the  complaint;  denies  that  be  solicited  plain- 
tiff to  renounce  her  right  to  administer  upon 
the  estate  of  the  deceased;  denies  that  he 
told  her  she  did  not  need  an  attorney,  or 
that  he  would  see  that  her  family  allowance 
and  her  claim  of  $3,000  would  be  paid;  de- 
nies all  allegations  of  fraud  on  his  part,  and 
pleads  affirmatively  the  indebtedness  of  the 
Bull  Frog  Bank  &  Trust  Company,  Its  assign- 
ment to  him,  and  all  of  the  various  orders  in 
the  matter  of  the  estate  of  Lawrence  Quisti, 
deceased,  InChiding  the  approval  of  his  final 


report  and  the  order  of  his  discharge  as  ad- 
ministrator. 

Defendant  alto  alleges  that  the  cause  ot 
action  pleaded  by  the  plaintiff  is  barred  by 
section  ,4967,  Revised  Laws.  It  la  also  al- 
leged that  plaintiff's  cause  of  action  is  barred 
by  sectt<Hi  6018,  Revised  Laws. 

It  is  also  alleged  that  if  the  promise  sued 
on  was  made  at  all,  it  was  made  with  refer- 
ence to  the  admintstrfttion  ot  the  said  es- 
tate; that  it  was  a  spedfic  promise  to  an- 
swer for  the  debt  of  said  Intestate  out  of  the 
estate  ot  defendant;  that  said  alleged  agree- 
ment was  not,  nor  was  any  note  or  memo- 
randum thereof,  in  writing,  ever  made  or 
signed  by  defendant,  or  by  his  agent. 

Plaintiff  filed  a  reply,  pleading  estf^pel 
on  the  part  of  defendant  to  deiy  that  she 
was  the  widow  of  Lawrence  Gulstl,  deceased. 

The  case  was  tried  by  the  court  without 
a  Jury,  and  the  court  made  its  findings  of 
fact,  whereby  It  found  all  of  the  material 
allegations  of  the  complaint  to  be  true,  ex- 
cept the  allegation  that  the  note  to  the  bank 
had  been  paid,  and  entered  a  decree  setting 
aside,  annulling,  and  canceling  the  decree  of 
final  distribution  In  the  matter  of  the  estate; 
also  the  order  approving  the  final  account 
of  the  administrator;  also  the  order  confirm- 
ing the  sale  of  the  real  estate  and  personal 
property  under  the  mortgage.  The  court 
rendered  Judgment  In  favor  of  plaintiff  and 
against  defendant  In  the  sum  of  $3,000,  the 
amount  alleged  to  have  been  contributed  by 
plaintiff  to  deceased,  as  alleged  In  the  com- 
plaint, and  In  the  further  sum  of  $3,010  on 
account  of  the  monthly  allowance  of  $130. 
It  was  further  ordered  that  said  Judgment  bo 
made  a  Hen  upon  the  property  bought  by 
defendant  at  the  administrator's  sale,  and 
that  the  ^ame  be  sold  to  pay  said  Judgmoit 
and  costs. 

On  motion  for  a  new  trial  the  court  modi- 
fied Its  Judgment,  so  that.  Instead  of  giving 
judgment  for  $3,010  on  account  of  the  allow- 
ance of  the  court,  it  was  ^ven  for  a  sum  ag- 
gregating 12  monthly  payments,  for  the  rea- 
son that  our  statute  provides  that  when  an 
estate  is  Insolvent  such  allowance  cannot  run 
for  more  than  12  months  (section  5958,  R. 
L.);  and  it  was  further  adjudged  that  Uie 
defendant  Is  a  trustee  and  holding  the  prop- 
erty in  question  as  a  trustee  for  the  benefit 
of  plaintiff  to  the  eartent  of  the  amount  found 
to  be  due  plaintiff  on  accoont  ot  the  fomily 
allowance. 

This  appeal  is  from  the  original  Judgment, 
from  the  Judgment  as  modified,  and  from  the 
order  denying  the  motion  for  a  new  trial. 

Before  entering  upon  a  oonslderatlm  o£ 
the  merits  of  the  case,  it  becomes  necessary 
that  we  dlGqpose  ot  a  motion  to  dismiss  the 
appeal.  This  motion  Is  based  xxpaa  two 
grounds:  First,  because  a  transcript  of  the 
record  was  not  filed  within  30  days  after  the 
taking  of  the  appeal  had  been  perfected,  as 
provided  In  rule  2  (IM  Pac  vill);  and,  sec> 
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ond,  for  the  reason  tliat  "no  transcript  on 
appeal  has  ever  been  served"  upon  respond- 
ent. 

£1}  All  that  we  need  to  say  as  to  ttie  first 
ground  of  the  motion  Is  that  the  record  shows 
that  the  aiH>eaI  was  taken  on  June  16,  1917, 
and  the  transcript  was  filed  on  July  S,  1917, 
less  than  30  days  from  the  taking  of  the 
appeal.    As  to  the  second  ground,  we  might 
say  that  we, think  there  are  at  least  two 
good  reasons  why  It  Is  not  well  taken,  but  we 
will  confine  ourselves  to  one  only.  Para- 
graph 3  ot  rule  25  (154  Pac.  xl)  provides 
tliat  a  copy  of  the  transcript  shall  be  served 
by  appellant  upon  the  opposite  party.  Kule 
8  of  this  court  (154  Pac.  Ix)  reads : 

"Exceptions  or  objectiona  to  tiie  transcript, 
statement,  the  undertaking  on  appeal,  notice  of 
appeal  or  to  its  service  or  proof  oi  service,  or  any 
teclinical  exception  or  objection  to  the  record 
alfecting  the  ri^ht  of  the  appellant  to  be  beard 
on  the  points  of  error  assigned,  which  might 
be  cured  on  sosRestion  of  diminution  of  the  rec- 
ord, must  be  taken  at  tbe  first  term  after  tbe 
transcript  is  filed,  aad  must  be  noted  in  tbe 
written  or  the  printed  "points  of  tbtf  respond- 
ent, and  filed  at  least  one  day  before  the  argu- 
ment, or  they  will  not  be  regarded." 

From  a  reading  of  this  rule,  it  Is  apparent 
that  It  Is  the  policy  of  this  court  to  give 
the  appellant  every  reasonable  opportunity 
to  be  heard  up<Hi  the  merits,  and  that  an  ap- 
peal should  not  be  dismissed  where  an  error 
or  overslgbt  can  be  corrected  without  In- 
Jury  to  the  opposite  party,  where  appellant 
desires  to  make  such  correction.  Prom  the 
record  and  affidavit  on  file  in  this  matter.  It 
appears  that  a  copy  of  a  part  of  the  tran- 
script was  served  before  the  case  was  dock- 
eted In  tMs  court,  and  that  the  balance  there- 
of was  served  within  a  reasonable  Ume  there- 
after. No  injury,  inconvenience,  or  delay 
ippeara  to  bave  been  sustained  by  respond- 
ait  The  case  of  Gardner  v.  Padfic  Power 
Co.,  163  Pac.  731.  Is  dissimilar  from  this,  In 
that  no  copy  ot  the  transcript  was  ever  serv- 
ed and  no  brief  was  ever  filed,  nor  did  ap- ; 
pellant  In  any  way  seek  to  cure  the  defects 
pointed  out.  In  fact.  It  appears  that  the 
appeal  in  tbat  case  was  entirely  abandoned. 

[2]  Oransel  for  respondent  also  moves  to 
strike  from  appellant's  assignment  of  errors 
asslgnmeiit  No.  U,  for  the  reason  that  said 
argument  was  not  embraced  in  and  made 
a  part  of  tbe  memorandum  of  exceptions  re- 
quired by  section  5322,  Revised  Laws.  The 
section  mentioned  provides  that  where  the 
motion  for  new  trial  is  based  upon  "error  In 
law  occurring  at  the  trial  and  excepted  to  by 
tbe  party  making  the  application"  (section 
5320,  Bubd.  7),  the  party  moving  for  a  new 
trial  shall  within  ten  days  •  •  •  serve 
upon  tlie  adverse  party  a  memorandum  of 
sudk  errors  excepted  to  as  he  intends  to  rely 
v^fon,  and  that  no  other  errors  under  such 
ground  shall  be  omaldered,  either  upon  the 
notion  tor  a  new  trial  or  upon  appeal  than 
those  mentioned  In  snch  menunrandam  of  ex- 
eeptUms.  It  is  very  evident  that  by  section 
63^  reference  Is  had  only  to  errors  com- 


mitted by,  the  court  at  the  trial,  and  not 
to  an  error  committed  by  the  court  In  ar- 
riving at  an  erroneous  conclusion  as  to  tbe 
legal  effect  of  all  of  the  evidence  In  the 
case.  Motion  Is  also  made,  to  strike  numer- 
ous other  assignments  of  error,  upon  ttie 
ground  that  they  were  not  embodied  in  the 
memorandum  of  exceptions  required  by  sec- 
tion 6322,  Revised  Lews,  above  quoted.  Xn 
our  opinion,  the  assignment  of  errors  Just 
alluded  to- does  not  go  to  errors  contemplat- 
ed by  section  5322,  Revised  Laws,  but  rather 
to  error  committed  by  the  court  after  the 
trial  had  been  completed,  and  in  the  making 
of  findings  and  In  the  entering  of  judgment 
and  decree.  In  our  opinion,  none  of  the  mo- 
tions are  well  taken,  and  they  are  denied, 
for  the  reasons  which  we  have  given. 

We  come  now  to  a  consideration  of  the 
merits  of  tbe  case.  This  action  was  brought 
to  recover  upon  two  alleged  claims,  one  be- 
ing baaed  upon  the  allowance  By  the  court 
In  the  matter  of  tbe  estate  of  Lawrence 
Gnlstt,  deceased,  of  tbe  so-called  monthly  al- 
lowance of  1180,  and  tbe  other  upon  the  so- 
called  coatribution  by  plaintiff  to  Lawrence 
Gulsti  hi  bis  lifetime  of  the  sum  of  f3,O0O. 
The  complaint  Is  replete  with  allegations  ot 
band  allied  to  have  been  committed  by  de> 
fendant  as  administrator  of  tbe  said  estate, 
all  of  whldi  alleged  fraudulent  acts,  it  is 
claimed,  go  to  aid  in  the  establishment  of 
both  causes  of  action. 

[3]  We  wlU  first  dispose  of  the  canse  of  ac* 
tion  based  upon  the  $3,000  claim;  and  in 
this  connection,  we  call  attention  to  ttie  alle- 
gations in  the  complaint,  whiiA  we  bave  quot- 
ed, which  are  pleaded  by  plaintiff  as  the 
very  foundation  ot  faer  claim.  It  will  be, 
noted  from  the  allegations  that  It  is  contend- 
ed that  the  plaintiff  "contributed**  to  tbe 
erection  by  Lawrence  Gulsti,  deceased,  of  a 
certain  building  and  toward  the  purchase  by 
him  of  certain  persohal  property,  and  upon 
the  strength  of  this  allegation  it  is  claimed 
that  proof  of  a  loan  from  plaintiff  to  Law- 
rence Gulsti  can  Be  established.  There  is  a 
marked  difference  l>etween  "contributing" 
money  and  "loaning"  money.  The  court  did 
not  find  that  plaintiff  loaned  the  deceased 
$3,000,  but  that  she  did  "contribute"  the  sum 
of  $3,000  toward  the  erection  of  said  build- 
ing and  paying  for  said  bar,  bar  fixtures,  fur- 
nishings, cigars,  and  liquors,  etc.  In  Parks, 
Adm'r,  v.  American  Home  Mis.  Soa,  62  Vt 
10,  20Atl.  107,  It  is  said: 

**A  'contribution.'  then,  is  'the  act  of  givhig 
to  a  common  stoclc,  or  in  common  witli  others, 
that  which  is  given  to  a  common  stock  or  pur- 
pose,* etc.   Webst.  Diet" 

New  Standard  Dictionary  defines  "cod- 
tribute"  as  follows: 

"To  give  or  furnish,  in  common  with  others, 
for  a  common  purpose;  supply  as  part  of  a 
common  stock ;  give  in  aid  of  some  Aject." 

See,  also»  Century  Diet.;  Blaok's  Iaw  Diet 
(2d  Bd^ 
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From  these  definitions  of  the  word  "contrib- 
ute." It  is  clear  that  the  complaint  does  not 
allege  a  loan  by  plaintiff  to  Lawrence  GulstL 

[A]  In  disposing  of  the  claim  based  upon 
the  monthly  allowance  of  $130  by  the  court 
la  the  estate  matter,  It  becomes  necessary 
that  we  determine  the  force  and  effect  of 
the  mortgage  given  by  the  deceased  to  the 
Bull  Frog  Bank  &  Trust  Company,  and  as- 
signed to  defendant.  The  note  mentioned 
was  dated  September  11,  1907,  pdyable  on 
demand,  In  the  sum  of  $2,296.20.  The  de- 
ceased died  October  23,  1907,  a  Uttle  over 
one  month  after  the  execution  of  the  note. 
The  uncontradicted  evidence  of  F.  L.  Wax- 
burton,  the  cashier  of  the  bank,  and  a  disin- 
terested witness,  is  to  the  effect  that  this  note 
was  secured  by  a  mortgage  upon  the  real 
and  personal  property  in  question,  and  thdt 
the  note  being  unpaid,  the  bank  sold  the 
same  to  the  defendant  In  this  action  for 
the  sum  of  $3,000.  This  evidence  being  un- 
contradicted, it  is  evident  that  the  claim 
thus  held  was  a  prior  vfllld  claim,  unless 
there  was  some  Inherent  defect  In  the  mort- 
gages. The  real  estate  mortgage  Is  not  at- 
tacked because  of  any  such  defect,  bnt  the 
trial  court  held  that  the  mortgage  upon  the 
[)ersonalty  Is  void  as  against  creditors,  and 
that  plaintiff  was  a  creditor.  The  mortgage 
apon  the  personalty  was  In  the  form  of  a  bill 
of  sale.  There  is  no  question  but  that  an 
nnrecorded  chattel  mortgage  or  bUl  of  sale  of 
personalty,  unaccompanied  by  an  Immediate 
change  of  possession,  is  void  as  to  creditors, 
as  a  general  proposition ;  but  plaintiff's  claim 
based  upon  the  monthly  allowance  docs  not 
come  In  that  class.  The  statute  which  was 
In  force  at  the  time  the  Ull  of  sale  was  given 
Is  section  2708,  Cuttings  Complied  Laws 
(section  107%  B.  L.  1912),  which  reads  as 
follows: 

"Every  sale  made  by  a  vendor  of  goods  and 

chattels  in  his  possession,  or  under  hig  control, 
and  everv  asBignment  of  goods  and  chattels,  un- 
less the  same  be  Hccompanied  by  an  immediate 
delivery,  and  be  followed  by  an  actual  and  con- 
tinued change  of  possession  of  things  sold  or 
assigned,  shall  be  conclusive  evidence  of  fraud, 
as  against  the  creditors  of  the  vendor,  or  tbe 
creditors  of  tbe  person  making  such  assign- 
ment, or  subsequent  purchasers  in  good  faith." 

[E]  The  order  of  the  ooort  setting  aside  a 
monthly  allowadce  to  plaintiff  did  not  con- 
stitute her  a  creditor  in  the  sense  contem- 
plated by  the  statute.  Both  the  real  and 
personal  estate  of  the  deceased,  so  for  as 
corered  by  the  mortgages,  were  subject  to 
spedflc  liens,  which  were,  at  the  time  of  the 
death  of  the  deceased,  valid  as  to  this  plain- 
tiff, and  nothing  whl(di  could  be  done  sub- 
sequent to  the  death  of  the  deceased  would 
operate  to  deprive  lilm  of  his  lien.  No  mat- 
ter how  many  acts  of  fraud  the  defendant 
may  have  been  guilty  of  as  administrator. 
If  any,  or  how  gross  they  may  have  been, 
such  conduct  would  not  divest  him  of  his  [ 


contractual  rights  under  his  mortgages; 
hence  we  do  not  deem  it  necessary  to  coa- 
bider  his  alleged  fraudulent  conduct. 

For  the  reasons  given,  It  Is  ordered  that 
the  judgment  and  order  appealed  from  b^ 
and  the  same  are  hereby,  reversed. 

McCARRAN,  O.  J.,  omcurs.  SANDERS, 
J.,  did  not  participate. 

""""^  (fl  Not.  87B) 

In  re  KA.'STENBOTtN'S  ESTATBL 
(Na  2302.) 

(Supreme  Court  of  Nevada.    March  6,  1918.) 

HUSOAKD  ANO  WiFR  «=9273 (1)— GoiUCUHIXT 

Pbopebit. 

St  1915,  c.  130,  does  not  affect  or  repeal 
Rev.  Laws,  §S  2164,  2165,  relating  to  descent  of 
community  property,  and  where  spouse  dies 
intestate  all  the  communis  property  goes  to  the 
surviving  spouse. 

Appeal  from  District  Court,  Lander  Coun- 
ty; Peter  Breen,  Judge. 

In  the'  matter  of  'the  estate  of  Albert 
Eattenhorn,  deceased.  From  a  decree  dis- 
tributing all  of  the  estate  to  Lalu  Katten- 
horn,  widow  of  the  deceased,  Annie  F.  Kat- 
tenhorn  appeals.  Affirmed. 

Frank  (Turran,  of  Austin,  and  Leonard  B. 
Fowler,  of  Reno,  for  appellant.  Callahan  & 
Brandon,  of  Wlunemucca,  for  respondent 

McCARRAN,  C.  J.  TO  the  marrl^  of  Al- 
l>ert  Kattenhom  and  Lulu  Kattenhom  there 
was  no  issue.  Albert  Kattenhom  died  Intes- 
tate; Lnlu  Kattenhom  survives.  The  dis- 
trict court  In  the  probate  proceedings  found 
that  the  property  of  whldh  Albert  Kattenhom 
died  possessed  was  in  Its  nature  community. 
Lula  Eattenhorn,  respondent  here,  contended 
in  the  district  coart,  and  ttiat  court  sustained 
her  ccmtentlon,  that  she  was  entitled  to  a 
distribnti<n  of  the  entire  estate  of  her  de- 
ceased husband,  Annie  F.  Kattrahom,  moth- 
er ot  the  deceased,  contoided  that  as  such 
she  was  entitled  to  have  an  Interest  in  tbe 
estate  of  her  deceased  Boa  distributed  to 
her.  By  decree  of  the  district  court  tbe  en- 
tire estate  was  ordered  distributed  to  Lola 
Kattenhom,  the  widow.  From  this  decree 
the  mother  of  the  deceased  appeals  to  ttila 
court. 

Nothing  appears  In  the  record  from  which 
we  would  be  required  to  disturb  the  finding  of 
the  trial  court  as  to  the  nature  and  character 
of  tile  prvvorty  left  hy  the  deceased  Katten- 
hom. 

One  questliffl,  and  one  only,  ccHnes  to  tbla 
court  tot  determination  on  appeal.  In  this  ia 
involved  the  interpretation  of  the  force  and. 
effect  of  an  amendatwy  statute  enacted  by 

the  Legislature  of  1915,  entitled: 

"An  act  to  amend  an  act  entitled  'An  act  to 
amend  section  1  of  an  act  entitled  "An  act  to 
regulate  the  settlement  of  estates  of  deceased 
persons,"  approved  Marcli  23,  1897,  and  am 
amended  and  approved  March  16,  1899,  approve 
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ed  Mardi  6.  1901«*  and  fts  amended  Mardi  11, 

WIS." 

The  amendatory  act,  io  so  far  as  Its  effect 
In  tlie  case  at  bar  is  concerned,  Is  as  follows: 

"Section  1.  Section  25ft  of  the  above-entitled 
let  is  hereby  amended  so  as  to  read  as  follows : 

"Sec.  259.  When  any  person  having  title  to 
uty  estate,  not  otherwise  limited  by  marriage 
contract,  ^all  die  intestate  as  to  sach  estate, 
it  shall  descend  and  be  distributed,  subject  to 
tiic  payment  of  his  or  her  debts,  in  the  follow- 
ing manner : 

"First  If  there  be  a  surviving  husband  or 
vife,  and  only  one  child,  or  the  lawful  issue  of 
one  child,  one-half  to  the  surviving  husband  or 
wife,  and  one-half  to  such  diild  or  issue  of  such 
cbUd.  If  there  be  a  surviving  husband  or  wife 
and  more  than  one  child  living,  or  one  child  liv- 
ing and  the  lawful  issue  of  one  or  more  deceased 
children,  one-third  to  the  surviving  husband  or 
wife,  and  the  remainder  in  equal  shares  to  bis 
or  her  children,  and  to  the  lawful  issue  of  any 
deceased  child  by  right  of  representation.  If 
there  be  no  child  of  the  intestate  living  at  his 
or  her  death,  the  remainder  shall  go  to  all  of 
his  or  her  Uneal  descendants,  and  if  all  of  the 
said  descendanta  are  in  the  same  degree  of 
kindred  to  the  intestate,  they  shall  share  equal- 
ly, otherwise  they  shall  take  according  to  the 
right  of  representation. 

"Second.  If  ho  or  she  shall  leave  no  issue,  the 
estate  shall  go,  one-half  to  the  surviving  hus- 
band or  wife,  one-fourth  to  the  intestate's  fa- 
titer  and  Mne-fourth  to  the  inteatate's  mother, 
If  both  an  living ;  if  not  one-half  to  either  the 
father  or  mother  then  living.  //  he  or  «A« 
$hall  have  no  issue,  nor  father,  nor  mother,  the 
Khol«  community  property  of  the  intestate  shall 
go  to  the  surviving  husband  or  wife,  and  one- 
hatf  of  the  separata  property  of  the  intestate 
shaU  ffo  to  the  aurvivmg  husband  or  wife,  and 
the  other  half  thereof  shall  go  in  equal  shares 
to  the  brothers  and  sisters  of  the  intestate,  and 
to  the  children  of  any  deceased  brother  or  sis- 
ter bff  right  of  representation.  If  he  or  she  shall 
leave  no  issue,  or  husband,  or  wife,  tho  estate 
shall  go,  one-half  to  the  intestate's  father  and 
one-half  to  the  intestate's  mother,  if  both  are 
living,  if  not  the  whole  estate  shall  go  to  either 
the  father  or  mother  then  living.  If  he  or  she 
thaU  leave  no  issue,  faiheTj  mother,  Itrother,  or 
sister,  or  children  of  any  tssue,  brother  or  sis- 
ter, all  of  the  property,  both  community  and 
eeparate,  of  the  intestate  lAoU  go  to  the  surviv- 
img  husband  or  w^e.^ 

Session  Acta  19U,  p.  149:   (We  italicize.) 

The  original  act  thus  amended  by  the  Leg- 
telatore  of  1916  was  a  part  of  aa  act  entitled 
"An  act  to  regnlate  Qie  settlement  of  the  es- 
tates of  deceased  persons."  The  statate  from 
its  first  enactment  (Stat  1861,  p.  288)  nntll 
the  present  time  has  referred  to  but  one  tdass 
of  proper^.  It  bas  been  snbject  to  change 
by  way  of  amendment,  and  on  the  several  oc- 
casions when  the  language  was  changed  it 
was  elthw  to  make  It  more  ludd  or  to  change 
tlie  intoest  ct  the  recognised  heirs.  St&t 
1897.  p.  158;  Stat  1899,  p.  110;  Stat.  1901, 
p.  44;  Stat  1903,  pw  218;  Stat  1916,  p.  149. 
It  never  referred  to  other  than  the  separate 
proper^  of  tbe  person  deceased.  In  re  Es- 
tate M  FMey,  24  Ner.  197.  61  Pac.  834,  52 
Pac  6W.  The  langaage  of  the  amendatory 
statate  of  1916  first  aK)eared  la  the  amrad- 
atory  statate  of  1903.  Session  Acts  1903.  p. 
218.  In  the  latter  statate  we  find  for  tbe 
first  time  tbe  expression: 

**It  he  or  she  shall  leave  no  Isano  nor  father 
mx  mother,  tiw  whole  comnmnity  property  of 


the  intestate  shall  go  to  the  surviving  husband 
or  wife,  and  one-half  ct  the  separate  property 
of  tbe  intestato  shall  go  to  the  surviving  husband 
or  wife,"  etc. 

The  expression  "the  whole  community  prop- 
erty of  the  Intestate  shall  go  to  the  surviving 
husband  or  wife"  we  read  as  In  the  nature 
of  a  parenthetical  clause,  the  substance  of 
which  tbe  lawmaking  body  rect^nlzed  as  be- 
ing a  matter  of  course  pursuant  to  tbe  force 
and  effect  of,  and  taking  Its  authority  and 
existence  from,  a  statute  specifically  affecting 
the  disposition  of  community  property.  Sec- 
tion 2165,  R.  U  There  Is  nothing  about  the 
language  of  the  second  subdivision  of  the 
amendatory  statute  of  1916,  any  more  than 
In  the  amendatory  statute  of  1003,  which  at- 
tempts to  amend,  modify,  or  repeal  tbe  stat- 
ute dealing  with  the  disposition  of  commu- 
nity property  on  the  death  of  one  spouse. 

By  section  11  of  tbe  act  defining  the  rights 
of  husband  and  wife,  which  seeUon  bears 
specifically  on  the  distribution  of  community 
property,  It  Is  declared  that  community  prop- 
erty on  the  death  of  the  husband  without  will 
goes  one-half  to  the  wife  and  one-half  to  the 
issue.  If  there  be  no  Issue  and  no  will,  all 
community  property  goes  to  the  surviving 
wlfa  Does  the  second  subdivision  of  the 
amendatory  act  of  1915,  concerning  descent 
and  distribution,  designate  any  part  of  the 
community  property  as  going  to  either  the 
father  or  mother  in  the  event  of  no  Issue? 
There  Is  not  a  word  In  that  statute  that 
would  convey  such  an  Idea  with  any  d^ee  of 
deflnlteness  whatever.  The  amendatory  stat- 
ute says  no  more  with  reference  to  the  com- 
munity property  than  does  section  2165,  R. 
U,  1.  e.,  If  there  be  no  Issue  and  no  will,  the 
whole  community  property  goes  to  the  surviv- 
ing spouse,  and  more,  for,  If  there  be  sepa- 
rate property,  one-half  of  that  also  goes  to  the 
survivor  If  there  be  no  Issue  and  a  fath» 
or  mother  living,  and  If  there  be  no  issue  and 
no  father  or  mother  and  no  brothers  or  sis- 
ters and  no  Issue  of  brothers  or  sisters,  then 
the  whole  property  of  tbe  Intestate,  separate 
as  well  as  community,  goes  to  the  surviving 
husband  or  wife. 

Sections  10  and  11  of  the  statute  defining 
the  rights  of  husband  and  wife  (sections  2164 
and  2165,  Rev.  L.)  prescribe: 

"Sec  10.  Upon  the  death  of  the  wife  the  en- 
tire community  property  belongs  without  ad- 
ministration to  the  surviving  husband.  *  *  * 

"Sec.  11.  Upon  the  death  of  tbe  husband,  one- 
half  of  tho  community  property  goes  to  the  sur- 
viving wife,  and  tbe  other  half  is  subject  to 
the  testimentary  disposition  of  the  husband,  and 
in  tbe  absence  of  such  disposition  goes  to  the 
surviving  children  equally,  and  in  oie  absence 
of  both  such  disposition  and  surviving  cbildroi, 
the  entire  community  pro^rty  belongs  without 
administration  to  the  survivinig  wife.   •  *   • " 

In  the  case  of  Clark  v.  Clarfc,  with  eminent 
counsel  on  both  sides,  it  was  conceded  tbat^ 
the  property  b^ng  community  in  nature,  tbe 
case  did  not  come  within  tbe  statutes  con- 
cerning descents.  Olark  T.  Clark,  17  Ner. 
124,  28  Pac;  238. 
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In  Re  Foley's  Estate,  this  court  had  before 
It  the  consideration  of  the  same  statutes  as 
here  presented.  True,  the  statutes  were 
somewhat  different  at  that  time  as  to  the  dis- 
tributees under  the  statute  governing  descent 
and  distribution.  The  statute  then  provided: 

"Second.  If  he  or  she  shall  leave  no  Issue, 
the  estate  shall  go  in  equal  shares  to  the  sur- 
viving hnsband  or  wife  and  to  the  intestate's 
fatbor."   Gen.  St  1885,  {  2981. 

It  was  there  held  that  the  lower  court  ex- 
ceeded its  Jurisdiction  in  Its  decree  distribut- 
ing community  property  to  other  than  the 
wife.  Indeed,  the  most  that  was  contended 
for  there  was  the  right  of  the  heirs  to  take  a 
part  of  the  property,  Iwth  community  and 
separate,  by  reason  of  a  written  agreement 
to  that  effect  entered  Into  with  the  surrlvlng 
wife.  The  court  held  In  effect  that  even  un- 
der such  agreement  the  community  property 
was  not  subject  to  distribntlon  to  the'  heirs, 
but  passed  to  the  wife.  In  our  Judgment,  the 
amendment  of  1916  was  Intended  to  effect 
DO-  different  result  The  amendatory  stat- 
ute of  1915,  In  so  tar  as  it  refers  to  commu- 
nity prt^ier^,  if  anything,  serves  only  to  car- 
ry oat  the  strict  object  and  intent  of  the  stat- 
ute dealing  with  the  disposition  of  commu- 
nity property  heretofore  quoted.  That  por- 
tion of  the  second  subdlvldon  in  the  amenda- 
tory statute  of  1916  whidi  refers  to  "the 
whole  community  prt^ierty"  as  going  to  the 
snrviTing  husband  or  wlf6  Is  but  a  re-enun- 
dation  of  the  statute  directing  the  dlsposi- 
ti<m  of  community  property.  Bev.  L.  {  2165. 
The  same  may  pn^erly  be  said  with  refer- 
ence to  the  latter  part  of  the  second  subdlvl- 
sitm,  wherein' it  prescribes  when  and  under 
what  circumstances  all  the  property,  both 
community  and  separate,  goes  to  the  surviv- 
ing husband  or  wife.  The  amendatory  stat- 
ute of  1915  in  no  wise  conflicts  with  sections 
10  and  11  of  the  statute  defining  the  rights 
of  husband  and  wife  (Rev.  L.  |S  21C4  and 
21^),  bearing  sped0cally  on  the  disposition 
of  community  property.  In  the  amendatory 
statute  of  1916,  as  the  same  affects  the  set-- 
tlement  of  estates  of  deceased  persons,  there 
Is  not  a  word  or  expression  designating  any 
part  or  fraction  of  the  community  property 
as  going  to,  belonging  to,  or  distributable  to 
other  than  the  husband  or  wife  where  there 
be  such  survivor.  The  amendatory  statute  of 
1915  cannot  be  said  to  even  impliedly  repeal 
or  affect  sections  10  and  11  of  the  act  per- 
taining to  husband  and  wife,  because  as  re- 
gards the  subject  of  community  property  they 
stand  and  operate  coordlnately  and  harmo- 
niously. 

Any  other  interpretation  of  the  amendato- 
ry act  of  1915  would  not  only  do  violence  to 
the  cardinal  principles  of  statutory  construc- 
tion, but  would  serve  to  destroy  the  commu- 
nity property  law  of  this  state,  a  law  enacted 
and  carried  down  on  the  statute  books  of  this 
state  under  a  policy  coexistent  with  the  his- 


tory of  the  state  Itself.  In  the  absence  of 
specific  and  positive  dedaration  by  the  leg- 
islative branclh  of  the  government,  such  hav- 
oc would  not  reasonably  be  contemplated. 

The  property  here  In  question  being  found 
by  the  court  to  be  common  or  community  In 
nature,  left  by  tbe  deceased  unaffected  by 
testamentary  dlsposltiffli  or  the  rights  of  11t- 
Ing  issue,  passes,  puNnant  to  the  spedfic  lan- 
guage of  section  2166  Of  our  Revised  Laws,  to 
the  surviving  wife. 

The  ordra*  and  decree  ot  the  lower  court 
from  wMch  this  appeal  la  taken  is  affirmed. 
It  is  80  ordered. 

SANDERS.  J.,  concurs.  OOLBUAK, 
ccmcnrs  in  the  wder. 


(*2  Nev.  1) 

VINEYARD  LAND  &  STOCK  CO.  T.  DIS- 
TRICT COURT  OF  FOURTH  JUDICIAL 
DIST.  OF  NEVADA  IN  AND  POE  £LKO 
COUNTY  et  al.   (No.  2264.) 

(Supreme  Court  of  Nevada.   Hardi  6,  1918.) 

1.  CoNSTirnnoKAi.  Law  «»48  ~  Pbesoicp- 
TioNs  IN  Favob  or  Act. 

When  a  statute  is  assailed  as  being  nncon- 
stitutioaal,  every  presumption  is  in  favor  of  its 
vaHdity,  all  doubts  must  be  resolved  in  its  favor, 
and,  unless  it  is  clearly  io  derogation  of  some 
coDStitutioDal  provision,  it  must  be  sustained. 

2.  CoNsnTUTiONAi.  Law  ^»70(3)  —  Consid- 

KBATION  BT  OOUBTS  OF  POUCT  OF  LAW. 
The  courts,  in  considering  the  constitution- 
ality of  a  itatate,  have  nothing  to  do  with  the 
general  policy  of  the  law. 

3.  CoNSTrruTiONAi,  Law  «=»278(1)— Watebs 

AND  WaTEB  COUBSEB  ^3>12t^DUS  PKOCESS 

— Nevaoa  Wateb  Law. 
Water  Law  (St.  1913^  c.  140),  as  amended 
by  St.  1916,  c.  253,  providing  that,  subject  to 
existing  rights,  the  water  of  aJl  sources  of  sup- 
ply belongs  to  the  public,  providing  for  tbe  ap- 
pointment of  a  state  engineer,  to  whom  appli- 
cation may  be  made  to  appropriate  any  unap- 
propriated water  in  a  pubue  stream,  etc.,  and 
providing  that  the  state  engineer,  on  his  own 
initiative,  or  on  application  of  one  or  more  users 
of  water  of  any  stream,  may  make  an  order  for 
the  determination  of  the  relative  rights  of  the 
water  users,  there  being  provision  for  notice, 
etc.,  is  not  violative  of  Ceuerai  Const  Amend.  14, 
prohibiting  the  taking  of  property  without  due 
process  of  law. 

4.  CONBITTUTIONAJ.  LAW  4=»a51— Dm  PSO- 
CE88  —  ADHEBERCE  TO  METHODS  IN  EXIST- 
ENCE AT  Time  of  Adoftion  op  Constitd- 

TION. 

It  is  not  the  role  in  Nevada  that  there  can 
be  no  due  process  of  law  unless  the  method^, 
means,  and  instrumentalities  which  were  in 
iatence  at  the  time  of  tbe  adoption  of  tbe  Ne- 
vada Constitutitm  are  adhered  to. 

5.  Constitutional  Law  €=s)S0(1)  —  Wateb 
Law— Bncbqachuert  on  Judiciabt  —  Ju- 

BISDICTION  OF  DiSTBICT  COUBT. 

Water  Law  (St.  1913.  c.  140),  as  amended 
by  SL  1915,  c.  263,  providing  that,  subj^  'to 
existing  rights,  tbe  water  of  all  sources  of  sup- 
ply belongs  to  tbe  public,  providing  for  the  ap- 
pointment of  a  state  engineer,  to  whom  appu- 
c&tion  may  be  made  to  appropriate  any  unap- 
propriated water  in  a  public  stream,  etc.,  and 
providing  that  the  state  engineer,  on  his  own 
initiative   or  on   application   of   one  or  more 
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users  ot  water  of  any  stream,  may  make  an  or- 
der tor  the  determination  of  the  relative  rigbts 
of  the  water  users,  there  beiog  provision  for 
DDtice,  etc,  is  not  violative  of  Const,  art.  6,  { 
6,  providinfT  that  the  district  courts  shall  have 
original  jurisdiction  in  all  cases  which  involve 
the  title  or  the  right  of  possession  to,  or  the 
possession  of,  real  property,  even  though  a  wa- 
ter right  is  real  estate,  since  the  entire  pro- 
ceedings nnder  the  water  law  amount  to  noth- 
ing until  a  copy  of  the  order  of  determination 
of  water  rights  of  the  state  engineer  is  filed  in 
the  office  of  the  clerk  of  the  district  court,  thus 
operating  as  a  complaint,  the  proceedings  be- 
fore the  state  engineer  being  nothing  more  than 
tiie  routine'  of  preparing  and  filing  the  com- 
plaint in  the  district  court,  which  invests  the 
latter  court  with  jurisdiction  to  act. 

6.  Constitutional  Law  «=>55— Sepabation 

OF  POWEBS  OF  GOVEENMEKT— WaTEB  IjAW, 

Water  Law  (St.  1913,  c.  140),  as  amended 
by  St  1915,  a  253,  providing  that,  subject  to 
existing  rights,  the  water  of  all  sources  of  sup- 

belongs  to  the  public,  providing  for  the  ap- 
pointment of  state  engineer  to  whom  applica- 
tion may  be  made  to  appropriate  any  unappro- 
priated water  in  a  public  stream,  etc.,  and  pro- 
viding that  the  state  engineer,  on  his  own  initia- 
tive, or  on  application  of  one  or  more  users  of 
water  of  any  stream,  may  make  an  order  for 
the  determination  of  the  relative  rights  of  the 
water  users,  there  being  provision  for  notice, 
etc.,  is  not  violative  of  Const,  art.  3,  f  1,  and 
article  6,  S  1,  providing  that  the  powers  of  gov- 
emment  ^all  ne  divided  into  three  separate  de- 
partments, the  legislative,  executive,  and  judi- 
cial, etc.,  and  that  the  judicial  power  of  the 
state  shall  be  vested  in  a  supreme  court,  dis- 
trict courts,  and  justices  of  the  peace,  the  act 
not  conferring  judicial  powers  on  the  state  engi- 
neer, since  Uie  procedure  before  him  merely 
pavee  the  way  for  an  adjudication  by  the  dis- 
trict court: 

7.  Ehirest  Domain  «=92(10}— Compensation 
— PuBuo  TlEra— Watsb  Law. 

Water  Law  <St.  1913.  c.  140)  as  amended 
by  St.  1915,  e.  253,  providing  that,  subject  to 
existing  rights,  the  water  of  all  sources  oCsup- 
pljr  belongs  to  the  public,  providing  for  the  ap^ 
pointment  of  a  state  engineer,  to  whom  appU- 
eation  may  be  made  to  appropriate  any  unap- 
propriated water  in  a  public  stream,  etc.,  and 
providing  that  the  state  engineer,  on  his  own 
initiative,  or  on  application  of  one  or  more  of 
the  osers  of  water  of  any  stream,  may  make  an 
order  tor  the  determination  of  the  relative  rights 
of  the  water  users,  there  being  provision  for  no- 
tice, eta,  is  not  violative  of  Const,  art  6,  I  1, 
providing  that  private  property  shall  not  be 
taken  for  public  use  without  just  compensation, 
since  the  law  does  not  contemplate  or  suggest 
the  taking  of  private  property  for  any  public 
or  any  other  use. 

8.  Watebs  and  Water  Coubbes  <S=>128  — 

CONSTITDTIONAUTY  OF  WaTEE  Law  —  Dis- 
TUBDTION  OF  WaTSB  —  DBTBSMINATION  OF 

State  BNOinEEB. 
Water  Law  (St  1918,  c.  140)  $  33,  as 
amended  by  St  1915,  c.  253,  t  3,  providing  that 
from  and  after  the  filing  of  the  state  engineer's 
order  of  determination  with  the  clerk  of  the 
^strict  court,  and  during  the  hearing  thereon, 
the  waters  of  the  stream  in  question  may  be  dis- 
tributed as  indicated  in  the  order  of  determi- 
nation, unlesB  a  stay  bcmd  be  given,  is  not  un- 
constitutionaL 

9.  CoKSTiTxmoHAi.  Law  «=3l06  —  Vbbted 
Rights. 

No  person  has  a  vested  right  in  any  rule  of 
law.  nor  can  any  one  assert  a  vested  right  in 
any  perticalar  mode  of  procedure. 


10.  CONBTITUTIONAL  LaW  <S=»30(i— DtJE  PBO- 

CE83— Wateb  Law. 
Water  Law  (St  1913,  c.  140),  as  amended 
by  St  1915,  c.  253,  is  not  unconstitutional,  as 
permitting  a  taking  of  property  without  due 
process  of  law,  in  that,  should  an  interested 
party  fail  to  file  objections,  to  the  determina- 
tion of  the  state  engine»  as  to  water  rights, 
with  the  clerk  of  the  district  court  in  which 
the  engineer  files  a  copy  of  his  order  of  determi- 
nation, and  the  court  enters  a  decree  in  accord- 
ance with  such  order,  such  decree  will  be  tanta- 
mount to  a  taking  of  prt^rty  without  dne 
process. 

McCarran,  C.  J.,  diluting; 

Petition  for  prohibition,  bn  the  r^Uon  of 
the  Vineyard  Land  &  Stock  Company,  a  cor- 
poration, against  the  District  Court  of  the 
Fourth  Judicial  District  of  the  State  of  Ne- 
vada In  and  for  tbe  County  of  Elko,  E.  J.  L. 
Taber,  District  Judge  of  said  District  Court, 
and  W.  M.  Kearney,  as  State  Engineer  of  the 
state  of  Nevada.  Alternative  writ  vacated, 
and  permanent  writ  denied. 

Chas.  B.  Henderson  and  Carey  Van  Fleet, 
both  of  Elko,  for  petitioner  and  relator.  Geo. 
B.  Thatcher,  Atty.  Gen.,  for  respondents. 
Cheney,  Downer,  Price  &  Hawkins,  of  Beno, 
and  Hugh  H.  Brown,  of  TonQpah,  amid  curiae. 

COLEMAN,  J.  This  Is  a  proceeding  In 
prohibition.  It  appears  from  the  petition  that 
the  state  engineer,  upon  the  application  of 

petitioner,  initiated  proceedings  under  the 
water  law  (Stats.  1913,  p.  192,  as  amended  by 
Stats.  1916,  p.  37^  of  this  state,  to  determine, 
for  admlnlstradTe  purposes  the  relative 
rights  of  the  approprlators  of  the  water  of 
the  Salmon  river  and  its  tributaries,  situated 
In  Elko  county,  Nev. 

After  the  preliminary  steps  provided  for 
In  the  statute  had  been  compiled  with  by  the 
state  engineer,  and  after  a  copy  of  the  order 
of  determination  made  by  him  establishing 
the  relative  rights  of  approprlators  of  the 
water  of  said  stream  had  been  filed  In  the  of- 
fice of  the  clerk  of  the  district  court  of  Elko 
county,  and  after  an  order  had  been  made  by 
that  court  fixing  a  time  for  hearing  upon 
snch  order  of  determination,  these  proceed- 
ings yvere  instituted  to  prohibit  said  court 
from  proceeding  with  such  hearing  or  tak- 
ing any  action  whatever  In  the  matter. 

The  act  In  question  provides  that,  subject 
to  existing  rights,  the  water  of  all  sources  of 
snpidy  belongs  to  the  public,  and  makes  pro- 
tIsIou  for  the  appointment  of  a  state  engi- 
neer, to  whom  application  may  be  made  to 
appropriate  any  unappropriated  water  in  a 
public  stream.  It  is  provided  also  that  the 
state  engineer  may,  on  his  own  Initiative, 
or  upon  the  appUcetl<ni  of  one  or  more  users 
of  water  of  any  stream  In  the  state,  make 
an  order  fOr  the  determination  of  the  relative 
rights  of  the  water  useis  of  such  stream;  and 
by  section  19  of  the  act  It  Is  made  the  duty 
of  the  state  engineer  to  publish  for  four 
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we^  notices  of  biic3l  order  and  tbe  date 
wbenexamlnatUmof  tberl^ts  of  water  usws 
will  begin,  and  notify  all  claimants  ot  rigbts 
In  the  water  of  tbe  stream  to  make  proof 
of  tbelr  dalms.  Sections  20  and  21  provide 
for  an  independent  investigation  by  tbe  state 
engineer  and  the  making  of  surreys  and 
maps.  Section  22  provides  that  after  such 
InrestigatlDn  is. made,  and  maps,  etc.,  are 
filed,  the  state  engineer  shall  give  notice  by 
pnblicattcm  and  by  registered  mall,  of  the 
commeDcement  of  the  taking  of  proofs  by  him 
and  of  the  date  prior  to  which  the  same  juust 
be  filed.  SectloA  33  of  tbe  amendatory  act 
provides  for  the  making  by  the  state  engi- 
neer of  an  order  determining  the  relative 
rights  to  tbe  waters  of  the  stream,  a  certified 
cc^y  of  which,  together  with  tbe  original  evi- 
dence, shall  be  filed  with  the  clerk  of  the  dis- 
trict court,  whereupon  the  court  shall  make 
an  order,  fixing!  a  time  for  a  hearing  upon 
such  order  of  determination,  which  the  state 
engineer  shall  cause  to  be  published  for  four 
consecutive  weeks  in  one  or  more  newspapers, 
and  a  (Jopy  of  which  he  shall  send,  by  regis- 
tered mail,  to  each  party  In  interest.  In- 
terested parties  may,  pursuant  to  the  act, 
five  days  prior  to  the  day  set  for  hearing 
by  the  court,  file  with  the  clcrlt  of  the  court 
exceptions  to  the  order  of  dMermlnatlon 
made  by  tbe  state  engineer.  Sectlim  85  of 
the  amendatory  act  also  provides; 

"The  ord*r  of  determination  by  the  state  en- 
gineer and  the  statements  or  claims  of  clntmnnts 
and  excentions  made  to  tbe  ordf>r  of  determina- 
tion shall  constitute  the  pleadings  and  there 
shall  he  no  other  pleading  in  the  cause.  If  no 
exceptions  shall  have  been  filed  with  the  clerk 
of  the  court  ns  aforesaid,  then  on  the  day  set 
for  the  hearing,  on  motion  of  the  state  engi- 
neer, or  his  attorney,  the  court  shall  enter  a 
decree  affirming  said  order  of  determination.  On 
the  day  set  for  hearing  all  parties  in  interest 
who  have  filed  notices  of  exceptions  as  aforesaid 
shall  appear  in  person  or  by  counsel,  and  it 
shall  be  tbe  duty  of  the  court  to  hear  tbe  same 
or  set  the  time  for  bearing,  until  such  excep- 
tions are  disposed  of,  and  all  proceedings  there* 
under  shall  be  as  nearly  as  may  be  in  accordance 
with  the  rules  goveming  civil  actions." 

Section  38  of  the  amendatory  act  reads: 
"From  and  after  tbe  filing  of  the  order  of  de- 
termination, evidence,  and  transcript  with  the 
county  clerk  as  aforesaid,  and  during  the  time 
the  hearing  of  said  order  is  pending  m  the  dis- 
trict court,  the  division  of  water  from  the  stream 
involved  in  sudi  determination  shall  be  made 
by  the  state  engineer  in  accordance  witii  uid 
order  of  determinaUon." 

The  operation  of  said  order  of  determina- 
tion may  be  stayed.  In  whole  or  in  part,  hy 
tbe  giving  of  a  bond  in  an  amount  to  be 
fixed  by  the  judge  of  tbe  district  court 

The  foregoing  statement  of  the  water  law, 
together  wltb  sucb  other  provisions  as  we 
may  call  attention  to  in  this  (vinlmi,  are,  we 
think,  sufficient  for  a  full  understanding  of 
the  <iue8tions  involved  in  this  case. 

7  be  questions  presented  in  this  matter  are 
not  new;  In  fact,  we  think  It  may  be  said 
that  the  law  involved  Is  well  settled  adverse- 
ly to  the  contention  of  the  petitioner.  Tbe 


purposes  of  tbs  vrater  law  were  fully  set 
forth  by  Norcross,  J.,  in  Ormsby  County  v. 
Kearney,  37  Nev.  814, 142  Pa.c.  808,  where  the 
statute  of  1918  (before  amendments)  was  con- 
sidered, and  we  will  not  und^take  to  restate 
them  at  lengUi,  contenting  ourselves  by  say- 
ing generally  that  the  moving  cause  therefor 
was  to  provide  a  method  whereby  unappro* 
prlated  water  might  be  appr(vrlated,  and 
whereby  the  relative  rights  of  existing  ap- 
propriators  of  tbe  waters  of  the  public 
streams  of  the  state  ml^t  be  determined 
without  great  delay  and  expense  to  such  ap- 
proprlators,  and  to  enable  tbe  state  to  supei^ 
vise  and  administer  tbe  dlstrlbutiou  of  sucb 
waters  so  that  tbe  greatest  good  might  be  at- 
tained therefrom  for  the  development  of  our 
agricultural  resources. 

In  approadiing  the  consideration  <Kf  this 
case,  we  wish  to  say  that  the  main  Questimis 
upon  which  this  decision  must  turn  were 
considered  and  determined  in  the  interpreta- 
tiou  of  similar  laws,  from  wbidi  ours  was 
chlefiy  taken,  in  the  following  cases :  In  re 
Willow  Creek,  74  Or.  592.  144  Pac.  507,'  146 
Pac.  475;  Padfle  Uve  Stock  Co.  t.  Lewis  (D. 
C.)  217  Fed.  05;  Id.,  241 U.  S.  440,  86  Sup.  Ct. 
637.  60  L.  Ed.  1084;  Farm.  Inv.  Co.  t.  Car- 
penter, 9  Wya  110,  &1  Pac.  258,  50  L.  B.  A. 
747,  87  Am.  St.  Bep.  918;  Enterprise  Irr. 
Dlst.  V.  Tri-State  Land  Go.,  02  Neb.  121, 138 
N.  W.  171.  And  the  statutes  now  under  con- 
sideration were  ,  ably  and  exhaustively  ana- 
lyzed -in  tbe  case  of  Bergman  t.  Kearney 
(D.  C.)  241  Fed.  884.  Just  here  we  may  well 
say.  as  did  the  learned  Judge  in  Padfle  Live 
Stock  Co.  T.  Lewis  (D.  a)  217  Fed.  95,  but 
with  added  force  because  of  the  dedsloq  of 
the  Supreme  Court  of  the  United  States  in 
the  same  case,  supra,  and  the  decision  in  the 
Bergman  Case,  supra,  "it  would  be  mere  re- 
Iteration  to  attempt  to  add  anything  to  what 
has  already  been  said  on  this  subject" 

[1 , 2]  Nor  would  it  be  out  of  ^ace  at  the 
threshold  of  this  inquiry  to  call  attrition 
to  the  well-known  canons  of  const ructlOQ 
when  a  statute  is  being  assailed  as  being  un- 
constitutional, namely,  that  every  presump- 
tion is  in  favor  of  the  validity  of  the  act, 
that  all  doubts  must  be  resolved  in  its  fa- 
vor,  and  that  unless  it  is  dearly  in  deroga- 
tion of  some  constitutional  provislmi.  It  must 
be  sustained.  It  is  also  a  well-known  rule 
that  tbe  courts  Mve  nothing  to  do  with  tbe 
general  policy  of  the  law. 

[3]  We  will  first  conslda  the  contention  ' 
that  the  water  law  of  191%  as  amended  In 
1915,  is  unconstltntional  in  that  It  Is  in  vio- 
lation of  the  Fourteenth  Amendment  to  tbe 
federal  Constitution,  prohibiting  tbe  taklns 
of  property  without  due  process  of  law.  As 
stated,  Norcross,  J.,  set  forth  at  length.  In 
the  case  of  Ormsby  County  v.  Kearney,  su- 
pra, the  purpose  of  the  1913  statute,  and 
held  that  in  so  far  as  the  same  was  adminis- 
trative It  was  valid,  and  In  this  view  Talbot, 
C.  J.,  concurred;  but  It  was  also  held  in  that 
case  that,  since  that  statute  sought  to  make 
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tbe  determiaatlon  of  the  state  eugineer  con- 
clusive, subject  to  the  right  of  appeal,  and 
since  no  aiipeal  coulct  be  taken  because  of 
constitutional  UmitatloDS,  that  portion  of  the 
act  providinc  for  an  appeal  was  unconstitu- 
ticHial;  hence  the  amendment  of  1915,  which 
provided  for  a  course  of  procedure  in  the  dis- 
trict court,  by  the  state  ei^ineer,  almost  iden- 
tical with  the  procedure  which  is  provided 
for  by  the  Oregon  statute. 

As  we  under^nd  the  contention  of  conn- 
sd,  it  is  that  that  portion  of  the  act  which 
proTides  f(»r  the  pro<»dure  by  the  state  engi- 
nes from  the  time  of  the  011ng  by  him  of  a 
copy  of  his  order  of  determUiation  with  the 
derk  of  the  district  court  Is  void  as  not  being 
due  process  of  law.   It  certainly  cannot  be 
said  that  this  law  Is  in  violation  of  the  con- 
stitutional provision  mentioned  because  of 
failure  to  provide  tor  the  giviiu;  of  ample  no- 
tice to  all  Interested  parties,  for  we  doubt  If 
in  the  history  of  legislation  an  act  was  ever 
passed  In  whldi  so  many  safeguards  were 
provided  that  a  man  might  not  be  deprived 
of  his  property  in  a  proceeding  without 
knowledge  of  sudi  proceeding  being  brought 
to  his  attention.  The  first  notice  of  the  pro- 
ceedings tmder  the  water  law  is  the  publi- 
cation for  four  weeks  of  an  order  granting  a 
petition  for  the  determination  of  the  relative 
rl^ts  oi  the  users  to  the  waters  of  a  public 
stream,  and  of  a  time  when  the  state  engi- 
neer will  begin  to  make  examinations.  This 
is  followed  by  proceedings  under  section  22 
of  the  act,  which  provides  for  the  publlca- 
tioii  of  notice  of  the  taking  of  testimony  be- 
fore the  state  engineer,  and  in  addition  there- 
to requires  him  to  aerre  upon  each  Into^st- 
ed  party  personally  a  copy  of  such  notice, 
or  else  to  send  it  by  registered  mail;  and  aft- 
er the  taking  of  testimony  before  the  state 
engineer  is  completed,  and  an  order  ot  de- 
tttmlnation  ct  the  water  rights  has  beea 
made  by  bim,  and  a  copy  thereof  filed  with 
the  cleiic  of  the  district  court,  that  court 
must  make  an  order  fixing  tbe  time  for  the 
hearing  upcm  such  order  of  detennlnatlML 
The  order  fixing  the  time  ot  the  hearing  be- 
fore the  court  must  be  published  In  one  or 
more  newspapers  once  a  week  for  four  oon- 
secative  weeks,  and  a  cc^y  thereof  must  also 
be  srait  by  registered  mall  to  eaxh  of  the  par- 
ties whose  Interests  can  be  affected  by  such 
prooee^ngs.  . 

Thus  far  it  will  be  seen  that  before  a  final 
decree  can  be  entered  by  the  court  In  the 
matter,  an  interested  party,  who  Is  known. 
Sets  five  different  notices  of  tbe  proceedings 
before  a  decree  is  entered,  whereas  lot  an 
ordinary  action  to  quiet  title  to  real  estate  a 
defendant  receives  only  one  notice  of  the 
pendency  of  tbe  salt.  But,  so  that  by  no 
possible  cliance  may  a  final  decree  affecting 
a  person's  water  right  to  his  detriment  be 
cnte^,  it  is  farther  provided  by  section  13 
that  any  person  who  has  not  been  served, 
and  who  has  bad  no  actual  knowledge  of 
the  pendemgr  of  the  proceedlngsi  may,  at 


any  time  within  six  months  from  the  entry 
of  the  decree  of  the  court,  petition  the  court 
for  relief.  Thus  It  would  seem  that  the 
Legislature  took  every  precaution  concelv< 
able  to  prevent  a  final  decree  being  entered, 
affectlns  detrimentally  the  -rights  of  an  in- 
terested party,  without  first  giving  him  ac- 
tual notice;  for,  as  provided  by  the  statute, 
tbe  water  is  distributed  In  accordance  with 
the  order  of  determination  of  tbe  state  engi- 
neer as  soon  as  a  copy  thereof  is  filed  in  the 
office  of  the  derk  of  tbe  district  court,  un- 
less a  bond  is  giv^  to  stay  such  distribu- 
tion. In  which  event  the  stay  is  probably 
effective  as  to  the  party  ^ving  the  bond 
only.  Surely  If  tbe  order  of  determination 
and  the  dlstrlbntlon  of  the  water  In  accord- 
ance therewith  is  a  violation  of  the  rights 
of  any  person,  it  will  not  take  him  long  to 
learn  that  he  is  being  deprived  of  his  water, 
especially  If  It  be  during  the  irr^thig  sea- 
son; and,  if  any  contest  whatever  Is  made  in 
the  district  court,  it  is  more  than  likely  that 
no  decree  could  be  entered  in  less  than  six 
months  from  tbe  time  of  tbe  filing  by  tbe 
state  engineer  of  bis  order  of  determination, 
in  which  event,  lUid  with  six  months  there- 
from In  which  to  petition  for  relict  It  will 
be  seen  that  at  least  one  Irrigating  season 
will  have  passed  befbre  tbe  time  will  have 
expired  for  those  who  bad  no  actual  knowl- 
edge of  the  pendency  of  sndL  proceeding  to 
petition  for  relief.  If  no  contest  is  made, 
such  person  will  have  about  seven  months 
from  the  time  when  the  right  of  distribution 
accrued.  Hence  we  see  the  remote  posdbU- 
Ity  of  the  passing. of  tiie  six-mratit  period 
after  the  entry  of  tbe  decree  of  distribution 
without  actual  notice  thereof  being  brought 
to  tbe  knowledge  of  an  Interested  party. 

We  have  already  mentioned  certain  deci- 
sions which  we  think  are  coti trolling  iqion 
the  questicms  involved  in  the  case  at  bar. 
To  our  mind,  we  m^ht  well  base  our  con- 
clusion upon  the  decisions  cited  growing  out 
of  tbe  Oreg<m  statute  and  the  Bergman  Case, 
supra,  without  giving  further  attention  to 
tbe  p<dnte  urged.  As  we  understand  tbe 
contention  of  the  learned  counsel  who  have 
appeared  to  ass^  the  constitutionality  of 
the  water  law  of  Nevada,  It  is  not  claimed 
that  the  decisions  construing  the  Oregon 
statute  are  not  sound,  but  that  they  are  not 
controliing  because,  as  urged,  the  Oregon 
Constitution  empowers  the  Legislature  of 
that  state  to  create  a  tribunal  to  teke  Juris- 
diction over  Just  such  proceedings  as  pro- 
vided for  in  tbe  Oregon  Water  Code,  and 
that  It  Is  by  virtue  of  such  a  constitutional 
provision  tiiat  the  water  board  In  Oregon  ac- 
quired Jurisdiction  to  act,  while  In  Nevada 
the  Constitution  (artlde  6.  $  1)  limits  the 
Judicial  authority  '  to  certein  designated 
courts,  whereas  tbe  water  law  undertakes  to 
confer  Judicial  authority  upon  the  state  en- 
gineer. Conceding  that  there  Is  such  a  con- 
stitutional provision  In  Oregon  as  contended, 
certainly  iietitioner  ou^t  not  to  be  able  to 
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find  comfort  In  that  fact,  for  the  reascm  that 
no  contention  was  made  In  the  Oregon  case 
that  the  statute  In  Question  was  valid  be- 
cause of  such  provision.  On  the  other  hand, 
the  law  was  assailed  upon  the  Identical 
ground  here  urged,  as  pointed  out  In  the 
opinion  of  the  court,  where  It  waa  said  that 
It  was  contended  that  the  Oregon  statute 
"undertakes  to  vest  judicial  power  tn  a  tri- 
bunal and  officers  not  recognized  by  the  Con- 
stiiution  (italics  ours)."  In  re  Willow  Creek, 
supra.  We  think  this  should  suffice  to  show 
the  utter  lack  of  force  of  the  contention. 
The  opinion  In  that  case  turned  upon  the 
point  that  the  duties  Imposed  upon  the  water 
hoard  were  not  judicial  In  character,  hut  at 
most  were  only  quasi  Judicial;  the  court  say- 
ing: 

"The  statute  prescribing  the  duties  to  be  per- 
formed hy  the  water  hoard  and  its  members  in 
their  respective  official  capacities  in  a  detenni- 
natioD  of  water  rights  does  not  confer  judicial 
powers  or  duties  upon  the  board  or  such  officers 
m  any  sense  as  ^dlcated  by  the  Gonstitution. 
Their  duties  are  executive  or  administrative  In 
their  nature.  In  proceedings  under  the  statute 
the  board  is  not  authorized  to  make  determina- 
tions which  are  final  in  character.  Their  find- 
ings and  orders  are  prima  fade  final  and  bind- 
ing until  changed  In  some  proper  proceeding. 
The  findings  of  the  board  are  advisory  rather 
than  authoritative.  It  is  only  when  the  courts 
of  the  state  have  obtained  jurisdiction  of  the 
subject-matter  and  of  the  persons  interested,  and 
rendered  a  decree  in  the  matter  determining  such 
rights,  that,  strictiy  speaking,  an  adjudication 
or  final  determination  is  made.  It  might  be 
said  that  the  duties  of  the  water  board  are  quasi 
judicial  in  their  character.  Such  duties  may 
be  devolved  by  law  on  boards  whose  principu 
duties  are  administrative." 

Not  rally  the  caaes  growing  out  ot  the 
Oregon  law,  but  all  other  cases  growing  out 
of  Blmilar  statutes,  have  h^d  that  the  pow- 
ers conferred  upon  the  official  designated 
under  the  statute  to  snpervtse  and  adminis- 
ter the  laws  were,  at  moat,  quasi  judicial. 
Such  was  the  holding  in  Farmers'  Inr.  C!o.  v. 
Carpenter,  supra,  where  it  Is  said: 

"The  determination  required  to  he  made  by  the 
board  is,  in  our  opinion,  primarily  administra- 
tive rather  than  judicial  in  character.  The  pro- 
ceeding is  one  in  which  a  claimant  does  not  ob- 
tain redress  for  an  Injury,  but  secures  evidence 
of  title  to  a  valuable  right,  a  right  to  use  a 
peculiar  public  commodity.  That  evidence  of 
title  comes  properly  from  an  administrative 
board,  which,  for  the  state  in  its  sovereign  ca- 
padty,  represents  the  public,  and  is  charged 
with  the  duty  of  conserving  public  as  well  as 
private  Interests.    The  board,  it  is  true,  acts 

Sdicially,  but  the  power  exercised  is  quasi  ju- 
cial  only,  and  such  as,  under  proper  circum- 
stances may  appropriately  be  conferred  upon 
executive  officers  or  boards.  The  jurisdiction 
bears  some  resemblance  to  that  of  the  land  de- 
partment of  the  government  concerning  the  dis- 
posal of  the  pubue  lands.  That  department  is 
not  regarded  as  a  court,  or  as  a  branch  of  the 

i'udicial  department;  nor  is  its  jurisdiction  up- 
leld  upon  tbe  basis  of  any  authority  residing  m 
Congress  to  establish  courts.  It  is  considered 
as  an  administrative  department,  and  its  pow- 
ers are  held  to  be  quasi  judicial  only.  Orchard 
V.  Alexander,  157  U.  S.  372,  15  Sup.  Ct.  635, 
39  Ij.  Ed.  737.  There  exists  the  same  partial 
resemblance  to  the  state  board  of  land  ctminiis- 
sioners  of  our  own  state.  State  t.  State  Board 
ot  Lend  Gom'rs,  68  Pac.  202,  7  Wyo.  47a  We 


are  not  persnaded  that  the  act  i>  T<Ai  as  con- 
ferring judicial  power  upon  the  board  in  viola- 
tion of  the  Constitution.^ 

But  It  Is  urged  tliat  that  decision  was  of 
no  weight  In  determining  the  question  before 
the  court,  for  the  reason  that  the  Wyoming 
Constitution  authorized  the  creation  of  a 
tribunal  with  power  to  adjudicate  water 
rights. .  The  Wyoming  Constitution  (article 
8,  S  2)  on  that  point  reada: 

"There  shall  be  coostitnted  a  board  of  con- 
trol, to  be  composed  ci  the  state  engineer,  and 
superintendents  of  tbe  water  divisions;  which 
shall,  under  such  regulations  as  may  be  pre- 
scribed by  law,  have  the  supervision  of  the  wa- 
ters of  the  state  and  of  their  appropriation,  di»* 
tribution  and  diversion,  and  of  tbe  various  offi- 
cers connected  therewith.  Its  decisions  to  be 
subject  to  review  by  tbe  courts  of  the  state." 

So  far  as  we  are  able  to  se^  there  Is  noth- 
ing in  that  secUon  of  the  Wyoming  Consti- 
tution oonfeiTlng  jndli^  power  upon  tbe 
board  of  controL  To  us  It  eeems  clear  that 
tbe  power  q£  the  board  is  limited  to  the  de- 
termination of  questions  o2  a  quasi  jnditdal 
nature,  such  as  may  arise  in  the  Invest^- 
tion  and  granting  of  permits  to  appropriate 
unappropriated  water  in  a  public  stream, 
and  Id  the  supervision  and  administration 
of  the  distribution  of  the  waters  of  the  pub- 
lic streams.  There  is  a  wide  dtfferoice  be- 
tween having  authority  to  supervise  and  ad- 
minister and  having  authority  to  determine 
questions  Involving  vested  rights.  The  for- 
mer may,  we  think,  with  luropriety,  be  left 
to  an  administrative  officer,  while  the  latter 
Is  properly  a  question  for  tbe  courts. 

Furthermore,  from  another  standpoint  we 
see  no  way  of  escaping  the  conclusion  stated 
that  no  Judicial  power  was  Tested  by  the 
Wyoming  Ctmstltutton  in  ttie  board  of  con- 
trol, for  the  reason  that  the  Gonstitutlm  it- 
self states  just  where  the  judli^l  power  of 
the  state  la  vested.   It  reads:  ■ 

"The  judicial  power  of  the  state  shall  be 
vested  in  tbe  senate,  sitting  as  a  court  of  im- 
peaohment,  in  a  supreme  court,  district  courts, 
justices  of  the  peace,  courts  of  arbitration,  and 
such  courts  as  tbe  Legislature  may.  by  general 
law,  establish  for  incorporated  cities  or  incor- 
porated towns."   Article  5,  {  1,  Const  Wyo. 

This  provision  limits  the  exercise  of  judi- 
cial power  to  the  courts  mentioned  therein, 
80  we  think  it  must  be  clear  that  the  dis- 
tinction sought  to  be  made  between  the  Wyo- 
ming statute  and  our  statute  because  of  the 
fact  that  we  have  no  provision  In  our  Con- 
stitution sudi  as  article  8,  §  2,  of  tbe  Wyo- 
ming Constitution  Is  without  support  See 
Bergman  v  Kearney,  supra.  On  this  point 
tbe  Supreme  Court  of  Nebraska,  In  consider- 
ing a  statute  similar  to  ours  prior  to  the 
amendment  of  1915,  says 

"Tn  tbe  face  of  these  decisions,  it  hardly  seems 
necessary  to  again  con^der  tbe  question,  btit 
we  have  done  so,  and  have  examined  further 
authorities.  It  is  a  matter  of  common  knowl- 
edge that  both  in  the  administration  of  the  lawa 
of  tbe  United  States  and  of  the  several  statics, 
boards  of  individuals,  for  tbe  purpose  of  exer- 
cising executive  or  administrative  functions, 
are  often  compelled  to  Inquire  Into  and  detez^ 
mine  questions  requiring  the  exerdse  ut  powers 
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judidal  in  tbeir  nature.  Some  of  snch  deter- 
ininatioQs  are  oftetii  by  virtue  of  tbe  statutes 
flefiniug  tbe  functions  and  power  of  tbe  tribunal, 
final  and  decisive,  and  others  are  made  review- 
aUe  by  aM>ea]  to  tbe  courts.  *  *  •  Whether 
reviewable  by  the  courts  or  not,  the  exercise 
of  soch  powers  by  tribunals  of  this  nature  has 
seldtHQ  been  held  to  be  a  violation  of  tbe  Con- 
stitution in  this  respect.  McGehee,  Dae  Process 
<rf  Law,  162,  368;  Keetz  v.  Michigan,  188  XJ. 
S.  505,  23  Sup.  Ct  390,  47  L.  Ed.  563 ;  Gard- 
ner V.  BonesteU,  180  U.  S.  362,  21  Sup.  Ct 
399,  4S  li.  Ed.  574;  Bates  &  Gnild  Co.  t. 
Payne,  194  IT.  S.  106,  24  Sup.  Ct  595,  48 
Ed.  894 ;  People  ex  reL  Deneen  v.  Simon,  176 
lU.  165,  52  N.  E.  910,  44  L.  R.  A.  801,  62  Am. 
St.  Rep.  175:  Farm  Investment  Co.  v.  Car- 
penter, 9  Wyo.  110,  61  Pac.  258,  50  L.  R.  A. 
747,  87  Am.  St  Rep.  918:  State  v.  Thorne,  112 
Wis.  81,  87  N.  W.  797,  55  L.  a  A.  956;  Gee 
Wo  V.  Sute,  86  Neb.  241,  64  N.  W.  513;  Lin- 
coln Medical  College  v.  Poynter,  60  Neb.  228,  82 
N.  W.  855.  We  are  satisfied  with  tbe  conclu- 
sion reached  by  this  court  in  the  cases  cited, 
which  were  followed  in  Farmers'  Canal  Co.  v. 
Frank,  72  Neb.  136,  100  N.  W.  286,  and  see  no 
reason  to  change  our  conclusion  in  Oiis  respect" 
Enterprise  Irr.  Diet.  v.  Tri-State  Land  Co.,  92 
Neb.  121.  138  N.  W.  179. 

But  It  Is  contended  that  since  notbing  Is 
said  Id  the  Constitution  of  Nebraska  about 
Irrigation,  and  since  the  doctrine  of  riparian 
rights  existed  In  Nebraslia,  the  case  just 
quoted  from  should  not  be  considered  as  an 
authority  by  this  court.  We  fail  to  see  the 
force  of  this  contention.  As  we  understand 
the  law,  unless  the  state  or  federal  Constitu- 
tion proliibits  legislation  upon  a  subject,  the 
power  of  tbe  Legislature  is  plenary;  and 
the  L^lslature  of  Nebraska,  evidently  being 
of  this  view,  passed  an  Irrigation  act  This 
act  was  first  brought  to  the  attention  of  the 
Supreme  Court  of  that  state  in  the  case  of 
Crawford  v.  Hathaway,  60  Neb.  754,  84  N.  W. 
271t  where  the  court  gave  it  scant  considera- 
tloD.  On  an  application  for  a  rehearing,  the 
statute  was  more  folly  considered.  Gl  Neb. 
317,  86  N.  W.  303.  Another  rehearing  was 
had  in  the  case,  wliere  the  full  scope  ctf  the 
act  was  set  oat  Upon  this  rehearing  the 
tonatac  <^nlon8  were  reversed,  and  It  was 
hdd  that  tbe  Irrigation  act  was  constttntlonal, 
bat  that  no  vested  riparian  rights  could  be 
violated.  67  Neb.  325. 93  N.  W.  781, 60  Ll  R.  A. 
888^  108  Am.  St  Bepi  647.  In  that  oplnlw  it 
was  also  held  that  as  to  unappropriated  water 
the  act  In  que^im  ccmtndled,  and  that  vest- 
ed riparian  rights  ml^t  be  ccmdenmed  under 
the  zi^t  of  eminent  domain.  Following  the 
case  Just  meitloned  was  ttie  case  of  Enter- 
prise Irr.  Dlst  V.  Trl-State  Land  Ga,  from 
whlcih  we  bave  quoted  suiwa. 

We  are  unable  to  see  the  force  of  the  dis- 
tinction sought  to  be  made  between  tbe  Ne- 
braska statute  and  the  Nevada  statute.  The 
fact  ia  tbat  the  Constitution  of  neither  of 
these  states  has  a  word  to  say  about  irriga- 
tion, bat  in  Nevada  the  courts  "took  the  bull 
by  the  boms."  and  in  effect  repealed  tbe  doc- 
trine of  riparian  rights  without  awaiting  the 
action  of  the  Liegislature  (Reno  Smelting 
Works  T.  Stevenson,  20  Nev.  269,  21  Paa  317, 
4  L.  B.  A.  60  19  Am.  St  Rep.  364).  whUe  in 


Nebraska  It  was  left  for  the  Legislature  to 
pass  an  irrigation  act 

The  only  dilference  between  the  Constitu- 
tions ct  Wyoming  and  Nebraska  and  ttiat  of 
Nevada,  so  far  as  to  warrant  a  dlCferent  con- 
clusion as  to  the  Nevada  statute  of  1913.  is 
that  there  Is  noUilng  In  the  Constitutions  of 
the  first  two  states  prohibiting  an  appeal 
from  the  order  of  distribution  made  pursu- 
ant to  the  water  laws  of  tbc»e  states,  while 
in  Nevada  tbe  Constitution  prohibits  such  a 
proceeding;  hence,  since  the  amendment  of 
1916,  the  reasoning  and  logic  of  the  Wyo- 
ming and  Nebraska  cases  apply  with  full 
force  to  tbe  situation  now  presented  to  us. 

It  is  also  contended,  if  we  correctly  under- 
stand counsd,  that  there  can  be  no  due  pro- 
cess of  law  except  In  a  proceeding  in  court 
where  summons  is  regularly  issued  and  serv- 
ed in  accordance  with  the  usual  practice  In 
actions  pending  in  such  tribunals.  WhUe  we 
do  not  deem  It  necessary  to  determine  this 
qufstlon,  for  the  reason  tbat  we  think,  as 
will  be  abown  later,  tbat  the  real  proceeding 
wherein  an  adjudlcatlwi  Is  made  Is  after  the 
proceedings  are  Instituted  In  the  district 
court,  however,  as  pointed  out  by  Norcross, 
J.,  in  his  opinion  in  the  Ormst^  County 
Case,  supra,  the  Supreme  Court  of  tbe  United 
States,  to  which  we  must  look  for  a  final 
lnterpretati<m  of  the  federal  Constitution, 
tSolk,  the  contrary  view.  In  tbat  case  Mr. 
Justice  Norcross  quoted  from  Balch  v.  Glenn, 
85  Kan.  735,  119  Pac  97.  43  L.  R.  A.  (N.  S.) 
lOSO,  Ann.  Cas.  1913A,  400,  as  follows: 

"It  has  been  held  by  the  Supreme  Court  of 
the  United  States  that  the  phrase  'due  process 
of  law'  does  not  necessarily  mean  a  judicial 
proceeding.  McMillan  v.  Anderson,  95  U.  S. 
37,  24  L.  Ed.  336.  On  the  other  band,  it  does 
not  necessarily  mean  a  special  tribunal  created 
for  the  express  purpose  of  hearing  the  merits 
of  the  particular  controversy.  Where  ample 
notice  is  provided  which  gives  to  tbe  property 
owner  an  opportunity  to  have  a  hearing  in  any 
court  of  competent' jurisdiction  before  his  prop- 
erty is  affected,  he  is  afforded  due  process  of 
law." 

See,  also,  Reetz  v.  Michigan,  188  U.  S.  507, 
23  Sup.  Ct  391,  47  L.  Ed.  563  ;  8  Cyc.  1084; 
6  R.  O.  L.  p.  459. 

[4]  Counsel  seem  to  labor  under  tbe  Im- 
pression that  there  can  be  no  due  process  of 
law  unless  the  methods,  means,  and  instru- 
mentalities which  were  in  existence  at  the 
time  of  the  adoption  of  our  Constitution  are 
adhered  to.  Such  was  never  the  rule  in  Ne- 
vada, as  shown  by  the  opinion  in  tbe  case 
of  State  V.  Mlllaln,  8  Nev.  466.  where  it  Is 
said: 

"Counsel  further  insists  that  a  constitutional 
ri^ht  of  defendant's  is  violated,  because  the  in- 
dictment does  not  conform  to  the  requirement 
at  common  law,  and  founds  bis  objections  on  a 
part  of  section  8,  article  1,  of  the  state  Consti- 
tution, which  provides  tbat  no  person  shall  be  de- 
prived of  life,  liberty,  or  property,  without  due 
process  of  law.  The  same  rights  are  preserved 
m  article  5  of  Amendments  to  tbe  Constitu- 
tion of  the  United  States,  which  is  hdd  to  be  a 
restriction  of  the  gcvernmoit  of  the  United 
States  and  the  proceedings  of  the  federal  courti. 
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and  does  not  apply  to  tbe  state  governoirats. 
But  tbis  i>  of  no  moment,  as  we  observe  the 
same  provisjon  obtains  in  the  state  Constitu- 
tion, it  has  been  aniversaUy  held,  undtv  a  like 
constitutional  restriction^  that  It  does  not  mean 
'the  process,'  or  otherwise  expressed,  'the  pro- 
ceeding' shall  be  the  same  as  pursued  at  common 
law,  but  that  the  mode  and  manner  of  their 
procedure  may  be  regulated  and  prescribed  by 
statute." 

A  similar  rule  has  also  been  adopted  by 

the  Supreme  Court  of  the  United  States,  as 
shown  In  the  well-considered  case  of  Hurtado 
V.  State  of  California,  110  U.  S.  516,  4  Sup. 
Ot  111,  292,  28  U  Ed.  232,  where  the  question 
is  considered  at  length.  In  that  case  the 
court  quotes  approvingly  from  Kowan  v. 
State,  30  Wis.  129,  11  Am.  Hep.  559,  as  fol- 
lows: 

"But  its  design  was  not  to  confine  the  states 
to  a  particular  mode  of  procedure  in  judicial 
proceedings,  and  prohibit  them  from  prosecuting 
for  felonies  by  information,  instead  of  by  in- 
dictment, if  the;  chose  to  abolish  the  grand  jury 
system.  And  the  words  'due  process  of  Jaw,'  in 
this  amendment,  do  not  mean  and  have  not  the 
effect  to  limit  the  powers  of  state  governments 
to  prosecutions  for  crimes  by  indictments,  but 
tbeee  words  do  mean  law  in  its  regular  course 
of  administration  according  to  preBcril>ed  forms 
and  in  accordance  with  the  general  rules  for 
the  protection  of  individual  rights.  Adminis- 
tratioo  and  remedial  proceedings  must  change, 
&rom  time  to  time,  with  the  advancement  of 
legal  science  and  the  progress  of  society;  and, 
if  the  people  of  the  state  find  it  wise  and  ex- 
pedient to  abolish  the  grand  jury  and  prose- 
cute all  crimes  by  information,  there  is  nothing 
h)  our  state  Constitution  •  *  •  and  noth- 
ing in  the  Fourteen^  Amendment  to  the  Consti- 
tution of  the  United  States  which  prevents  them 
from  doing  so." 

See.  alat^  8  C^c.  1090,  and  cases  cited  la 
note  2. 

Without  oondderlng  the  question  at  great- 
er length,  we  think  the  contention  of  counsel 
tbat  the  statutes  mentioned  are  in  violation 
of  the  Fourteenth  Amendment  is  fully  and 
completely  answered  in  the  opinion  in  Berg- 
man T.  Kearney,  supra,  wherein  the  court 
quotes  copiously  from  the  Oregon  and  federal 
decisions,  and  we  content  ouraelves  with 
calllDs  attention  to  that  oplnicm. 

[6]  But  It  is  said  that  a  water  right  is  real 
estate,  and  hence  the  provisions  in  the  wa- 
ter law  ot  1913,  as  amended  In  1916,  auOior- 
isdng  the  proceedings  here  sought  to  be  pro- 
hibited, are  In  violation  of  section  6,  article 
6,  of  our  Oonstitution,  wherein  it  Is  provided: 

"The  district  courts  in  the  several  judicial 
districts  of  this  state  shall  have  original  juris- 
diction in  all  cases  in  equity;  also  in  all  cases 
at  law  which  involve  the  title  or  the  right  of 
poeaesaion  to,  or  the  possession  ot,  real  prop- 
erty. • 

Conceding  for  the  purposes  of  this  case 
that  a  water  right  Is  real  property,  we  are 
unable  to  see  wherein  the  law  In  questicm  is 
in  any  way  In  violation  of  the  provision  of 
the  Constitution  which  we  have  quoted.  The 
fact  of  the  matter  la  that  the  entire  proceed- 
ings amount  to  nothing  until  a  copy  of  the 
order  of  determination  of  the  state  engineer 
is  filed  In  the  oSce  of  the  clerk  of  the  dis- 
trict couit.  When  this  document  is  filed  in 


that  office  It  oporates  as  and  has  the  force 
and  effect  ot  a  complaint,  and  from  the  time 
of  the  filtog  thereof  the  water  of  the  public 
stream  concerning  wUdi  the  order  Is  made 
is  divided  among  claimants  according  to  the 
terms  of  such  order,  unless  a  braid  is  ^ven 
pending  a  decree  of  the  di^rict  court  Aa 
said  In  Pacific  live  Stock  Oo.  v.  Lewis.  241 
n.  S.  440,  86  Sup.  Ct  637,  60  U  Ed.  10S4: 

"A  serioos  fault  in  this  contention  is  tbat  it 
does  not  recognize  the  true  relation  of  the  pro- 
ceeding before  the  board  to  that  before  the 
court  They  are  not  independent  or  unrelated, 
but  parts  of  a  single  statutory  proceeding,  the 
earlier  stages  of  which  are  before  the  board  and 
the  later  stages  before  the  court.  In  noticing 
claimants,  taking  statements  of  claim,  receiving 
evidence,  and  making  an  advisory  report  the 
board  merely  paves  the  ioay  for  an  adjudication 
hit  the  oourt  of  all  the  rights  involved.  As  the 
Suijreme  Court  ot  the  state  has  said,  the  board's 
duties  are  much  like  those  of  a  referee.  *  *  * 
That  the  state,  consistently  with  due  process  of 
law,  may  thua  commit  the  preliminar]/  proceed- 
ings to  the  board  and  the  fltuil  hearing  and  ad- 
judication to  the  oourt  it  not  debatable."  (Ital- 
ics ours.) 

If  this  language  means  anything.  It  means 
that  the  adjudication — the  determination,  the 
decree-^ls  made  by  the  court;  and  the  pro- 
ceedings before  the  water  board  In  Oregon, 
to  which  the  state  engineer  in  Nevada  holds 
relatively  the  same  position.  Is  nothing  more 
than  the  routine  of  preparing  and  filing  the 
complaint  in  the  court,  which  Invests  tbe 
court  with  Jurisdiction  to  act. 

Suppose  the  water  law  bad  provided  that 
the  Attorney  General  might  proceed  exactly 
8S  it  now  provides  that  the  state  engineer 
may  proceed,  up  to  the  point  of  the^  making 
by  the  state  engineer  of  an  order  of  deter- 
mination, and  In.  lien  of  the-  proceeding  pro- 
vided uiuler  the  law  as  it  toow  stands,  from 
tbe  time  of  making  the  order  of  determina- 
tion, had  provided  that  tbe  Attorney  General 
should,  frmn,  the  informatton  to  be  gathered 
in  the  same  nuinner  as  now  provided  by  law, 
prepare  and  file  In  the  district  court  a  com- 
plaint setting  forth  substantially  the  same 
facts  contained  in  the  state  engliieer's  order 
of  determination,  and  that  from  the  flUng 
thereof  tbe  proceedings  thereupon  should  be 
identically  the  same  as  those  now  contem- 
plated by  the  water  law,  would  any  one  insist 
that  any  constitutional  rlj^t  would  be  vio- 
lated? We  think  not  Xet,  what  is  the  dif- 
ference between  conferring  sudi  power  upoa 
the  state  engineer  and  the  Attorney  General? 
We  see  no  differMice. 

We  do  not  accept  radical  changes  without 
protest  If  a  statute  radically  dltCerent  frtwn 
anything  to  which  we  have  been  accustomed 
Is  enacted,  the  average  lawyer  becomes 
alarmed  and  at  once  brands  It  as  unconstitu- 
tional. Lawyers  generally  were  very  much, 
excited  and  alarmed  when  the  statutes  ot 
the  various  states  creating  railroad  commis- 
sions, corporation  commissions.  Industrial  In- 
surance commissions,  and  the  like,  were  en- 
acted. They  considered  them  not  only  uncon- 
stitutional, but  revolutionary.  Lawyers  do 
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not  /eel  that  way  about  the  matter  to-day,  be- 
cause they  have  become  used  to  such  stat- 
utes. We  do  not  wish  to  be  misunderstood 
as  saying  that  we  can  make  an  unconstltu- 
tlonal  act  constitutional  merely  by  becoming 
familiar  with  its  workings.  We  simply  de- 
sire to  Impress  forcibly  our  illustration  rela- 
tive to  a  statute  providing  for  a  proceeding 
by  the  Attorney  General. 

We  are  too  prone  to  view  l^slatioa  as 
nncoDBtitutional,  unmindful  of  the  fact  tliat, 
unless  a  statute  violates  the  letter  or  spirit 
of  some  portion  of  the  Constitution,  It  should 
be  upheld.  We  think  every  lawyer  and  judge 
in  the  land  could  profit  by  a  reading  of  the 
itiagntficent  address  of  Geo.  B.  Rose,  which 
appears  In  Case  and  Comment  for  October, 
191T,  In  which  he  says: 

"If  we  undertake  to  make  the  Constitution  a 
dam  to  stem  the  tide  of  homan  progress,  we  may 
be  sore  that  it  will  be  swept  away.  It  should 
not  be  an  obstruction.  It  should  be  the  broad 
channel,  with  liigh  and  well-defined  banks,  be- 
tveen  whldi  the  stream  of  progress  may  flow 
on  forever  in  calm  and  majestic  strength.  *  •  * 
These  hidebound  constructions  are  unnecessary, 
and  they  Imperil  the  existence  of  constitution* 
al  government.  The  constitutional  guaranties 
must  be  maintained ;  but  the  only  way  to  main- 
tain them  is  to  mold  them  to  the  requirements 
of  modern  civilization.  They  must  be  reins 
to  guide  the  chariot  of  progress  in  the  road  of 
safety,  not  barriers  across  its  track." 

[I]  It  is  also  contended  that  the  water 
law  ts  void  because  it  is  In  violation  of  sec- 
tion 1,  article  3,  and  section  1,  article  6,  of 
the  state  Constitution.   These  sections  read : 

"The  powers  of  the  government  of  the  state  of 
Nevada  shall  be  divided  into  ttiree  separate  de- 
paitmentB — the  legislative,  the  executive  and  the 
jodidal;  and  no  persons  charged  with  the  exer- 
cise of  powers  properly  belonging  to  one  of  these 
departments  shall  exercise  any  functions  apper- 
taining to  either  of  the  others,  except  in  the 
caaes  herein  expressly  directed  or  permitted/' 
Sectioo  1,  art  £ 

"The  judicial  power  of  the  state  shall  be  vest- 
ed in  a  SQpreme  court,  district  courts,  and  in 
justices  of  the  peace.  The  Legislature  may 
also  establish  courts,  for  moniapal  purposes 
only,  in  incorporated  cities  and  towns."  Section 
1,  art  6. 

The  pabat  which  is  made  Is  that  the  Legis- 
lature attempted  by  the  terms  of  the  water 
law  to  confer  Judicial  powers  upon  the  state 
oiglneer,  whereas  the  Constitution  limits  the 
exercise  of  such  powers  to  the  courts  provid- 
ed for  In  the  ConsUtution.  This  question  was 
considered  at  length  In  the  Ormsby  County 
Case,  supra,  in  the  opinion  of  Norcross,  J., 
where  he  held  that  the  view  now  urged  was 
not  well  taken,  though  a  majority  of  the 
court  took  the  contrary  view.  But,  conced- 
ing that  the  conclusion  of  the  majority  of  the 
court  was  correct,  the  reason  which  justified 
sQch  conclusion  does  not  exist  under  the  law 
as  amended  In  1915,  because,  as  we  have 
shown,  the  procedure  before  the  state  engi- 
neer leallng  up  to  the  determination  by  the 
district  court  simply  "paves  the  way  for  an 
adjudication  by  the  court,"  and  Is  in  no 
sense  a  judicial  proceeding. 

lH  It  is  also  urged  that  the  water  law  la 


unconstitutional,  in  that  it  is  in  violation  of 
section  8,  art  1,  of  the  state  Constitution, 
which  provides,  inter  alia,  "nor  shall  private 
property  be  taken  for  public  use  without  just 
ctwnpensation.  •  •  *  "  We  are  of  the  opin- 
ion that  there  Is  not  the  least  foundation  for 
this  contention.  Nowhere  does  the  law  con- 
template or  suggest  the  taking  of  private 
proi>erty  for  public  or  any  other  use.  Sec- 
tion 2  of  the  water  law  expressly  provides 
that  subject  to  existing  rights,  water  may 
be  appropriated,  while  section  84  expressly 
prohibits  the  Impairing  of  vested  rights. 
The  sole  purpose  of  the  law  is  to  make  defi- 
nite, certain,  and  secure  the  rights  which 
have  already  vested,  to  provide  a  method 
of  determining  If  there  Is  any  unappropri- 
ated water  in  the  public  streams  of  the  state, 
and,  if  so,  to  enable  persons  desirous  of  so 
doing  to  appropriate  the  same,  and  to  see 
that  the  water  is  distributed  In  accordance 
with  the  rights  of  approprlators  as  they  ac- 
tually exist. 

[8,  S]  It  Is  also  suggested  by  counsel  that 
the  act  Is  void  because  that  portion  of  sec- 
tion 33,  as  amended,  which  provides  that 
from  and  after  the  filing  of  the  order  of 
determination  with  the  clerk  of  the  district 
court,  and  during  the  hearing  thereon,  the 
waters  of  the  stream  in  question  may  be  dis- 
tributed.as  Indicated  in  the  order  of  determi- 
nation (unless  a  stay  bond  be  given)  is  un- 
constitutional. We  are  unable  to  agree  with 
this  contention.  As  said  In  Pacific  lAve 
Stock  Co.  V.  Lewis,  241  U.  S.  440,  36  Sup.  Ct 
637,  60  L.  Ed.  1084 : 

"The  proceeding  in  question  is  a  quasi  public 
proceeding,  set  in  motion  by  a  public  agency  of 
the  state.  All  claimants  are  required  to  ap- 
pear and  prove  their  claims;  no  one  can  refuse 
without  forfeiting  his  claim,  and  all  have  the 
same  relation  to  the  proceediog.  It  Is  intended 
to  be  universal  and  to  result  in  a  complete  as- 
certainment of  all  existing  rights,  to  the  end: 
First,  that  the  waters  may  be  distributed,  un- 
der public  aupervistcn,  among  the  lawful  claim- 
ants according  to  their  respective  rights  with- 
out needless  waste  or  controversy;  second,  that 
the  rights  of  all  may  be  evidenced  by  appr<^;iri- 
ate  certificates  and  public  records,  always  read- 
ily accessible,  and  may  not  be  dependent  upon 
the  testimony  of  witnesses  with  its  recognized 
infirmities;  and,  third,  that  the  amount  of  sur- 
plus qr  unclaimed  water,  if  any,  may  be  ascer- 
tained and  rendered  available  to  intending  ap- 
propriatore.  Referring  to  a  situation  resembling 
that  to  which  this  proceeding  Is  addressed,  the 
Supreme  Court  of  Maine  said  in  Warren  v. 
W'estbrook  Manufacturing  Co.,  83  Me.  58,  06 
[33  Atl.  665,  35  L.  R.  A.  388,  51  Am.  St  Rep. 
372].  'To  malie  the  water  power  of  economic 
value,  the  rights  to  its  use,  and  the  division  of 
its  use,  according  to  those  rights,  should  be  de- 
termined in  advance.  This  prior  determination 
in  eriileutly  essential  to  the  peaceful  and  profit- 
able use  by  the  different  parties  having  rlKbts 
Id  a  commcHi  power.  To  leave  them  in  their 
uncertainty — to  leave  one  to  encroach  upon  the 
other,  to  leave  each  to  use  as  much  as  he  can, 
and  leave  the  other  to  sue  at  law  after  the  in- 
jury—is to  leave  the  whole  subject-matter  to 
possible  waste  and  destruction.'  In  considering 
the  purpose  of  the  state  in  authorizing  the  pro- 
ceeding the  Supreme  Court  of  Oregon  said  in  Re 
AVillow  Creek,  74  Or.  592,  613,  617  [144  Pac 
606,  146  Pac  475 J:  To  accelerate  the  develop* 
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ment  of  the  state,  to  promote  peace  and  good  or- 
der, to  mmimize  the  danger  of  vexatious  con- 
trorentieB  wherein  the  shovel  was  often  used 
M  an  instrument  of  warfare,  and  to  provide  a 
coDveoient  way  for  the  adjustinent  and  recording 
of  the  rights  of  the  various  claimants  to  the 
use  of  the  water  of  a  stream  or  other  source 
of  supply  at  a  reasonable  expense,  the  state 
enactnf  the  law  of  1909,  thereby  to  a  limited 
extent  calling  ioto  requisition  its  police  power. 
•  •  •  Water  rights,  like  all  other  rights, 
are  subject  to  such  reasonable  regulations  as 
are  essential  to  the  general  welfare,  peace,  and 
good  order  of  the  citizens  of  the  state,-  to  the 
end  that  the  ase  of  water  by  one,  however  abso- 
lute and  unqualified  his  right  thereto,  shall  not 
be  injurious  to  the  equal  enjoyment  of  others 
entitled  to  the  equal  privilege  of  using  water 
from  the  same  source,  nor  injurious  to  the  rights 
of  the  public* " 

In  view  of  the  character  of  the  proceed- 
ing, there  Is  no  guestloa  but  that  the  T.<^s- 
lature  could  provide  that  upon  the  filing  of 
a  certified  copy  of  the  order  of  determination 
•with  the  clerlt  of  the  district  court,  the  wa- 
ters of  the  stream  system  might,  from  the 
date  of  the  filing  thereof,  be  distributed  ac- 
cording to  its  terms  unless  a  stay  bond  be 
given.  But  we  do  not  concede  that.  If  the 
proceeding  were  not  a  quasi  public  one,  call- 
ing Into  requisition  the  police  power  of  the 
state,  a  statute  providing  for  such  a  proceed- 
ing would  be  unomstltutlfmal.  In  many 
cases,  under  our  practice,  the  court  may, 
ngaa  the  giving  of  a  bradf  issue  a  tempwary 
injunction  before  summons  Is  served  or  no- 
tice is  given  to  the  defendant.  The  state 
and  municipal  corporations  generally  are, 
under  our  statute,  exempted  from  ^ving  bond 
In  certain  proceedings  in  court.  No  person 
has  a  vested  rii^t  in  any  rule  of  law  (New 
York  C.  R.  Co.  T.  White,  213  U.  S.  188.  37 
Sup.  Gt  247,  61  L.  Ed.  667,  L.  R.  A.  1917D, 
1,  Ann.  Cas.  1917D,  629);  neither  can  any 
one  assnt  a  vested  right  in  any  particular 
mode  of  procedure  (B(^  Irr.,  etc.,  Co.  v. 
Stewart,  10  Idaho,  68,  77  Pac.  26, 321 ;  Levpis* 
Sutherland  Stat.  Const.  [2d  Bd.]  {  674).  What 
sanctity  Is  there  in  requiring  a  bond  in  a 
proceeding  tn  court  that  the  sovereign  people 
may  not,  through  the  Legislature,  dispense 
with  unless  inhibited  by  the  Constitution? 
We  know  oi  none,  nor  do  we  Itnow  of  any 
provision  of  the  Constitution  which  restricts 
the  right  of  the  Legislature  in  that  regard. 

[II]  It  is  contaided  that,  should  an  inter- 
ested party  fail  to  file  objectifflis  with  the 
clerk  of  the  district  conrt  In  which  the  state 
engineer  flies  a  copy  of  his  order  of  determi- 
nation, and  the  conrt  enters  a  decree  In  ac- 
cordance with  such  order  of  determination, 
such  decree  would  be  tantamount  to  a  taking 
of  pr<v>erty  without  due  process  of  law.  If 
what  we  have  said  of  the  character  of  the 
proceedings  up  to  and  including  the  filing 
of  the  copy  of  the  order  of  determination 
with  the  clerk  ot  the  district  court  is  sound, 
wft  fall  to  see  wherein  an  Interested  party 
who  falls  to  file  such  exceptions  would  be  in 
a  worse  position  than  the  defendant  in  the 
ordinary  suit  in  the  district  conrt  who  falls 


to  plead  when  duly  summoned,  and  against 
whom  a  default  Judgment  ts  entered.  Yet  no 
one  would  contend  that  such  default  Judg- 
ment, in  the  ordinary  suit,  would  be  equiva- 
lent to  taking  property  without  due  process 
of  law. 

It  is  suggested  also  that  certain  other  sec- 
tions of  the  water  law  are  unconstitutional. 
The  sections  mentioned  are  ind^ndent,  and, 
whether  constitutional  or  unconstitutional, 
can  in  no  way  affect  the  result  upon  this  bear- 
ing. When  the  constitutionality  of  these  sec- 
tions Is  presented  in  an  action  In  which  the 
determination  of  their  validity  is  essential 
to  a  disposition  oi  the  case,  we  will  consider 
and  dispose  of  the  question  Invcdved. 

We  are  constrained  to  say  tbat  in  view  ot 
the  fact  that  the  state  engineer  initiated  ttie 
proceedings  now  sought  to  be  restrained  upon 
petition  of  applicant  for  this  writ,  the  qaee- 
tioD  arises  whether  we  would  not  be  Jus- 
tified in  doiylng  the  writ  without  passing 
upon  its  mCTlta;  but,  In  view  ot  the  state- 
wide importance  of  the  attack  upon  the  con- 
stltuti<mBlity  of  the  water  law,  we  have  de- 
cided to  dispose  of  the  matter  up<Hi  Ita  mer- 
its. 

It  is  ordered  tlut  the  alternative  writ  of 
prohibition  heretofore  Issued  in  this  matter 
be  vacated,  and  that  the  permanoit  writ 
asked  for  be  denied. 

SANDERS,  J.,  concurs. 

McCARBAN,  C  J.  I  dissent  Inasmudi 
as  this  case  was  originally  assigned  to  tbe 
writer  to  pr^tare  the  t^ilnioa  of  tiie  court, 
we  have  transformed  our  ordinal  draft  into 
this  dissenting  (^nlon,  adding  thereto  sudi 
observations  as  we  deem  prop^  In  view  of 
the  attitude  of  the  prevailing  opinion. 

This  is  en  <niglnal  proceeding  in  prohibi- 
tion. From  &e  petition  it  appears  that  the 
state  engineer,  proceeding  under  the  water 
law  of  this  state  as  enacted  in  1918  and  as 
amended  In  1916,  has  made  and  filed  with  the 
(derk  of  tbe  district  court  of  EUko  county  a 
certain  order  of  determination,  esteblishlne 
certain  water  rights,  or  righta  to  the  use  of 
water  ihi  the  Salmon  river  and  its  tributaries, 
among  whitih  are  tbe  vr&tvr  t^ts  tA  peti- 
tioner. 

Petitlonw  alleges  that  it  and  Ita  prede- 
cessors in  interest,  being  the  owners  of  large 
tracta  of  land  aloag  tiie  Salmon  river,  have 
acquired  and  maintained  vested  righta  to  the 
use  of  water  upon  these  lands,  and  sudi  acs 
Qulsitlon  was  made  prior  to  the  raiactmrait  of 
a  statute  creating  the  office  ct  state  englnew 
and  deflnlng  hls  powers  and  duties.  As  a  ba- 
sis for  tbe  petition,  the  nnconsUtnlionality 
of  tbe  statute  of  1913  and  1916  Is  declared. 
Tbe  statute  its^  contains  some  8(Md  sec- 
tions, many  ot  wbidi  are  not  involved  in  the 
proceedings  here.  I  shall  limit  my  conrtdera- 
tioa  In  this  dlssokting  opinion  to  those  seo- 
tions  of  tbe  statute  which  by  reason  of  the 
nature  of  the  proceedings  are  dlrectiy  involr- 
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ed.  Tbe  leplf  to  tiie  petition  for  tbe  writ 
admits  tbe  act  (tf  the  state  oigloeer  In  filing 
Us  orders  of  detmnlnatlon  wltb  the  clerk 
€i  the  district  court  Hence  that  order  of 
determlpatlon,  the  manner  in  which  It  was 
bnnght  about,  its  force  and  effect;  are  tbe 
mbjects  of  Inquiry.  For  Uils  purpose  we  re- 
new and  set  up  certain  sections  of  the  stat- 
ute, some  of  wbldi.  altbouf^  dlsctxmected 
or  having  lnterv«ilng  sections,  must  be  con- 
sidered together  Inasmudi  as  tta^  operate 
)iHntl7.   Secticm  29  provides : 

"Sbonld  any  person  claiming  any  interest  in 
the  stream  system  ioTolved  in  tbe  determination 
»t  relative  rifrhts  to  Qie  use  of  water,  whether 
chimingr  under  vetted  title  or  under  permit  from 
the  state  engineer,  desire  to  contest  any  of  the 
ttatementB  and  proof  of  claims  filed  with  the 
state  engineer  by  any  claimant  to  tbe  waters  of 
such  stream  system,  as  herein  provided,  be  shall, 
within  twen^  days  after  said  evidence  and 
prqob,  as  herein  provided,  shell  have  been  open- 
ed to  public  inQ>ection,  or  within  such  further 
time  as  for  good  cause  shown  ma^  be  allowed  by 
tbe  state  engineer  upon  applicauoa  made  prior 
to  tbe  expiration  of  eaid  twenty  (20)  days,  in 
writing  notify  the  state  engineer,  stating  with 
reasonable  certainty  the  grounds  of  the  proposed 
contest,  which  statement  sball  be  veriSed  by  the 
affidavit  of  tbe  contestant,  his  agent  or  attor- 
ney.  •  • 

Section  30,  as  amended  by  tbe  act  of  1915, 
Is  as  follows: 

"The  state  engineer  shall  fix  a  time  and  place 
for  the  bearing  of  said  contest,  which  date  shall 
not  be  less  than  tliirty  (30)  days  nor  mom  than 
sixty  (60)  days  from  the  date  the  notice  Is 
served  on  the  persons  who  are  parties  to  the 
contest  Said  notice  may  be  sent  by  registered 
mail  to  tbe  person,  and  tbe  receipt  tnereof  shall 
constitute  valid  and  legal  service.  Said  notice 
Buy  also  be  served  by  the  state  engineer,  or  by 
a&T  person  gnalified  and  competent  to  serve 
snbpcenas  as  in  civil  actions,  appointed  by  him, 
and  returns  thereof  made  in  tbe  same  manner 
as  in  civil  actions  in  the  district  courts  of  the 
state.  Tbe  state  engineer  eliall  have  power  to 
adjourn  hearings  from  time  to  time  upon  rea- 
sonable notice  to  all  parties  interested,  and  to 
issue  subpoenas  and  compel  tbe  attendance  of 
witnesses  to  testify  at  such  bearings,  which  shall 
be  served  in  the  same  manner  as  subpoenas 
iasoed  out  of  the  district  courts  of  the  state. 
He  sball  have  tbe  power  to  administer  oaths 
to  witnesses.  In  the  case  of  neglect  or  refusal 
on  tbe  part  of  any  person  to  comply  with  any 
order  of  the  state  engineer  or  any  sutotena,  or 
Ctt  the  refusal  of  an^  witness  to  testi^  to  any 
matter  regarding  which  be  may  be  lawfully  in- 
tempted,  it  shall  be  tho  duty  of  the  district 
court  of  any  county,  or  any  judge  thereof,  on 
application  of  tbe  state  engineer,  to  issue  at- 
tachment proceedings  for  contempt^  as  In  the 
ease  of  disobedienco  of  a  subiKena  issued  from 
sQch  court,  or  a  refusal  to  testify  therein.  Said 
witnesses  shall  receive  fees  as  in  civil  cases,  the 
costs  to  be  taxed  in  tbe  same  manner  as  in 
civil  actions  in  this  state.  The  evidence  in  such 
proceedings  shall  be  confined  to  the  subjects 
enumerated  in  the  notice  of  contest  and  an- 
swer and  reply,  when  the  same  are  permitted 
to  be  filed.  All  testimony  taken  at  such  bear- 
ings shall  be  reported  and  transcribed  in  its  en- 
tirety." 

SectlMi  33,  as  amended  by  the  act  of  1915, 
provides : 

"As  soon  as  practicable  after  the  hearing  of 
contests,  it  sbafl  be  the  duty  of  tbe  state  engi- 
neer to  make,  and  cause  to  be  entered  of  record 
in  bis  office,  an  order  determining  and  establish- 
ing the  several  rights  to  the  waters  of  said 


stream;  provided,  however,  Uiat  within  sixty 
days  after  the  entry  of  an  order  establishing 
water  rights,  tbe  state  engineer  may,  for  good 
cause  shown,  reopen  the  proceedings  and  grant 
a  rehearing.  Sucn  order  of  determination  shall 
be  certified  to  by  the  state  engineer,  and  aa 
many  copies  as  required  printed  in  tbe  state 
printing  office.  A  copy  of  said  order  of  deter- 
minatlMi  shall  be  sent  by  roistered  mail,  or  de- 
livered in  person,  to  each  person  who  has  filed 
proof  of  claim,  and  to  each  person  who  has  be- 
come interested  through  intervention  or  as  a  con- 
testant under  the  provisions  of  soction  26  or 
section  29  of  this  act." 

SecHoa  34,  as  amended  by  the  act  of  1915, 
has  to  do  with  the  flUog  of  tbe  order  of  de- 
termination made  by  the  state  engineer.  It 
Is  as  follows : 

"As  soon  as  practicable  thereafter  a  certified 
copy  of  the  order  of  determination,  together 
with  the  original  evidence  and  transcript  of  tes- 
timony filed  with,  or  taken  before,  the  state 
engineer,  as  aforesaid,  duly  certified  by  bim, 
shall  be  filed  with  the  clerk  of  the  county,  aa 
ex  officio  clerk  of  the  district  court,  in  which 
said  stream  system  is  situated,  or  if  in  more 
than  one  county  but  all  within  one  judidal  dis- 
trict then  with  tbe  said  clerk  of  tbe  county 
wherein  reside  the  largest  number  of  parties  in 
interest  But  if  such  stream  system  shall  be  in 
two  or  more  judicial  districts,  then  the  state 
engineer  shall  notify  tbe  district  judge  of  each 
of  such  judicial  districts  of  his  intent  to  file 
such  order  of  determination,  whereupon,  within 
ten  days  after  receipt  of  such  notice,  such  judg- 
es shall  confer  and  agree  where  the  court  pro- 
ceedings under  this  act  sball  be  held  and  apon 
the  judge  who  shall  preside,  and  on  notificauon 
thereof  tbe  state  engineer  shall  file  said  order 
of  determination,  evidence,  and  transcripts  with 
the  clerk  of  tbe  court  so  designated ;  provided, 
that  if  such  district  judges  fail  to  notify  tiie 
state  engineer  of  their  agreement  as  aforesaid, 
within  five  days  after  the  expiration  of  such 
ten  days,  then,  and  in  that  event  the  state  en- 
gineer may  file  such  order  of  determination, 
evidence,  and  transcript  with  the  clerk  of  any 
county  he  may  elect,  and  the  district  judge  <u 
such  county  shall  have  jurisdiction  over  the  pro- 
ceedings in  relation  thereto.  In  all  instances  a 
certified  copy  of  the  order  of  determination  shall 
be  filed  with  the  county  clerk  of  each  county  in 
which  such  stream  system,  or  any  part  thereof, 
is  situated.  Upon  the  filing  of  the  certified  copy 
of  said  order,  evidence,  and  transcript  with  tiie 
clerk  of  the  court  in  which  the  proceedings  bre 
to  be  bad,  the  state  engineer  shall  procure  an 
order  from  said  court  setting  the  time  for  hear- 
ing. The  clerk  of  such  court  shall  immediately 
furnish  tbe  state  engineer  with  a  certified 
copy  thereof.  It  shall  be  the  duty  of  the  state 
engmeer  immediately  thereupon  to  mail  a  copy 
of  such  certified  order  of  the  court,  by  register- 
ed mail,  addressed  to  each  such  party  in  inter- 
est at  his  last  known  place  of  residence,  and  to 
cause  the  same  to  be  published  at  least  once  a 
week  for  four  consecutive  weeks  in  some  news- 
paper of  general  circulation  published  in  each 
county  in  which  such  stream  system  or  any  part 
thereof  is  located,  and  the  state  engineer  shall 
file  with  tbe  clerk  of  the  court  proof  of  such 
service  by  registered  mail  and  by  publication. 
And  such  service  by  registered  mail  and  by  pub- 
lication shall  be  deemed  full  and  sufficient  notice 
to  all  parties  in  interest  of  the  date  and  pur- 
pose of  such  hearing." 

Section  35,  aa  amended  by  the  act  of  1915, 
provides : 

"At  least  five  days  prior  to  the  day  set  for 
bearing  all  parties  in  interest  who  are  aggriev- 
ed or  dissatisfied  with  the  order  of  determination 
of  the  state  engineer  shall  file  with  the  clerk  of 
said  court  notice  of  exceptions  to  the  order  of 
determioation  of  tbe  state  engineer,  which  no- 
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tice  shall  state  brieflr  flie  ezceptioos  taken,  and 
the  prayer  for  relief,  and  a  copy  thereof  shall 
be  served  upon  or  transmitted  to  the  state  en- 
gineer by  registered  mail-  The  order  of  de- 
termination by  the  state  engineer  and  the  state- 
ments or  claims  of  claimants  and  exceptions 
made  to  the  order  of  determination  shall  con- 
stitute the  pleadings  and  there  shall  be  no  oth- 
er pleadings  in  the  cause.  If  no  exertions  shall 
have  been  filed  with  the  clerk  of  the  court  as 
^foresaid,  then  on  the  day  set  for  the  hearing, 
on  motion  of  the  state  engineer,  or  his  attor^ 
ne^,  the  court  shall  enter  a  decree  affirming 
said  order  of  determination.  On  the  day  set  for 
hearing  all  parties  in  interest  who  have  filed 
notices  of  exceptions  as  aforesaid  shall  appear 
in  person  or  by  counsel,  and  it  shall  be  the  duty 
of  the  court  to  hear  the  same  or  set  the  time 
for  hearing,  until  such  exceptions  are  disposed 
of,  and  all  proceedings  thereunder  shall  be  as 
nearly  as  may  be  in  accordance  with  the  rules 
governing  civil  actions." 

Section  36,  as  amended  by  the  act  of  1915, 
provides: 

"For  further  information  on  any  subject  in 
controversy  the  court  may  employ  one  or  more 

aualified  persons  to  investigate  and  report 
hereon  under  oath,  subject  to  examination  by 
any  party  in  interest  as  to  his  competency  to 
give  expert  testimony  thereon.  The  court,  may, 
if  necessary,  refer  the  case  or  any  part  thereot 
for  such  further  evidence  to  be  taken  by  the 
state  engineer  as  it  may  direct,  and  may  require 
a  further  determination  by  bim,  subject  to  the 
court's  instructions.  Aftor  the  bearing,  the 
court  shall  enter  a  decree  affirming  or  modify- 
ing the  order  of  the  state  engineer.  Upon  the 
hearing  the  court  may  assess  end  adjudge 
against  any  '^arty  such  costs  as  it  may  deem 
just  and  equitable^  or  may  assess  the  coats  in 

{)roportion  to  tiie  amount  of  water  right  al- 
otted.  Appeals  from  such  decree  may  be  taken 
to  the  supreme  court  by  the  state  engineer  or 
any  party  in  interest,  in  the  same  manner  and 
with  the  aame  effect  as  in  civil  cases." 

Section  38,  as  amoided  by  tbe  act  of  1911^ 
piovldee: 

"From  and  after  tbe  filing  of  the  order  of  de- 
termination, evidence,  and  transcript  with  tbe 
county  clerk  as  aforesaid,  and  during  the  time 
the  hearing  of  said  order  is  pending  in  the 
district  court,  the  division  Oif  water  from  the 
stream  involved  in  sudi  determination  shall  be 
made  by  the  state  engineer  in  accordance  with 
said  order  of  determination." 

Section  39,  as  amended  by  the  act  of  1916, 
i^roTldes: 

"At  any  time  after  the  order  of  determina- 
tion, evidence  and  transcript  has  been  filed 
with  the  clerk  of  the  court,  aa  aforesaid,  the 
oporatioa  of  said  order  of  determination  may  be 
stayed  in  whole  or  in  part  by  any  party  upon 
filing  a  bond  in  the  court  wherein  such  deter- 
mination is  pending  in  such  amount  as  the 
judge  thereof  may  prescribe,  conditioned  that 
Buc£  party  will  pay  all  damage  that  may  ac- 
crue by  reason  of  such  determination  not  boing 
enforced,  pending  decree  by  said  court.  Im- 
mediately upon  the  filing  and  approval  of  such 
bond,  the  clerk  of  the  court  shall  transmit  to 
the  state  engineer  a  certified  copy  of  such  bond, 
which  shall  be  recorded  in  the  records  of  his 
office,  and  he  shall  act  in  accordance  with  such 
stay.'' 

SectlCHi  45  of  tbe  act  Is  as  follows: 
"In  any  suit  which  may  be  brought  in  any  dis- 
trict court  in  the  state  for  the  determination 
of  a  .ri^t  or  rights  to  the  use  of  water  of  any 
stream,  all  persons  who  claim  the  right  to  use 
'the  waters  of  such  stream  and  the  stream  sys- 
tem of  which  it  is  a  part  shall  be  made  parties. 
When  any  such  suit  has  been  filed,  the  court 
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shall  by  Its  order  duly  ent«^,  direct  the  state 
engineer  to  furnish  a  complete  hydrographic 
survey  of  audi  stream  system,  which  survey 
shall  be  made  as  provided  in  section  20  of  thu 
act,  in  order  to  obtain  all  physical  data  neces- 
sary to  the  determination  of  the  rights  in- 
volved. The  cost  of  such  suit,  induding  the 
costs  on  behalf  of  tbe  state  and  of  sudi  sur- 
veys, shall  be  charged  against  each  of  the  pri- 
vate parties  thereto  in  proportion  to  tlie  amount 
of  water  right  allotted.  In  the  case  of  any 
such  suit  now  pending  or  hereafter  commenced 
the  same  may  at  any  time  after  its  inception, 
in  the  discretion  of  the  court,  be  transferred 
to  the  state  engineer  for  determination  as  in 
this  act  provided." 

Section  84  declares: 

"Nothing  in  this  act  contained  shall  impair 
the  vested  right  of  any  person  to  the  use  of  wa- 
ter, nor  shall  tbe  right  of  any  person  to  take 
and  tise  water  bo  impaired  or  affected  by  any  of 
the  provisions  of  this  act  where  appropriations 
have  been  initiated  in  accordance  with  law  prior 
to  the  approval  of  this  act.  Any  and  all  appro- 
priations based  upon  applications  and  permits 
now  on  file  in  the  state  engineer's  office,  shall 
bo  perfected  in  accordance  with  the  laws  in 
force  at  the  time  of  their  filing.** 

Stat  1913.  p.  1^;  Stat  1^5,  p.  878. 

Dwelling  now  on  these  statutory  provlsloiia 
as  we  find  then^  and  especially  these  sectional 
inasmudi  as  they  are  the  sectifflis  directly  In- 
volved,  we  may  Inquire,  With  what  does  this 
statute  deal?  It  deals  with  that  rested  estate 
which  one  may  acquire  by  diverting  water 
from  a  public  stream  and  applying  the  same 
to  a  ben^dal  use.  This  is  ctHnmonly  termed 
a  water  right. 

By  reason  oC  the  nature  of  the  soil  and  the 
climatic  conditlona  attendant  in  western  arid 
and  semlarld  states,  it  has  been  recognized, 
and  rightfully  ao,  that  the  waters  at  the  pub- 
lic streams  are  Indispensable  to  the  land,  tb& 
productirenesB  of  the  whole  depending  entire- 
ly, as  it  does,  ap<Mi  the  braefldial  apidicatlon 
of  the  former.  O^ls  being  true,  the  land  and 
the  water  as  beoefldally  applied  thereto  must 
be,  and  Indeed  hare  berai  by  courts  and  text' 
writers,  regarded  as  one  reason  of  their 
cwrelation.  Property  in  land  acquires  its 
value  and  importance^  Its  very  life  in  reglixis 
8u<di  aa  that  enctMupassed  by  this  state,  from 
the  aK>llcatlon  of  water.  A  vested  right  to 
divert  the  waters  from  a  public  stream  and 
apply  tbem  to  a  beneficial  use  in  the  way  o£ 
Irrigation  applies  to  and  Is  of  the  very  nature 
<rf  the  realty  itself.  A  deprivation  of  the 
land  made  valuable  by  the  appUoitlcm  <^  wa- 
ter diverted  from  a  public  strwm  would  na 
more  affect  tbe  property  rights  ot  the  individ- 
ual than  would  the  deprivation  of -the  water 
itself  by  reason  of  which  the  value  of  the  es- 
tate was  acquired  and  without  whldi  it 
would  be  worthless. 

In  the  case  of  Conant  t.  Deep  Cre^  ft  C. 
Valley  Irrigation  Co.,  23  Utah,  627,  66  Fac. 
188,  00  Am.  St  Bep.  721,  the  Supreme  Court 
of  that  state  declared  In  ^ect  that  an  actloa 
to  ascertain,  determine,  and  decree  the  extent 
and  priority  of  water  rights  partakes  of  the 
nature  of  an  action  to  quiet  title  to  real  es- 
tate. The  same  court,  In  the  case  of  Taylor  v. 
Hulett,  15  Idaho,  265,  97  Pac.  37»  19  L.  R.  A. 
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(N.  8.)  53S,  held  that  a  water  right  appnrte- 
Dant  to  irrigated  land  was  real  property. 

The  right  to  the  flow  and  use  of  water,  be- 
ing a  right  in  a  natural  resource,  was  held 
by  the  Supreme  Court  of  Colorado,  In  the 
case  of  Travelers*  Insurance  Co.  v.  Childs,  25 
Colo.  360,  54  Pac.  1020,  to  be  real  estate;  and 
to  the  same  effect  will  be  found  Davis  v.  Ran- 
dall. 44  Cola  488,  00  Pac.  322.  and  Bates  t. 
Hall.  44  Colo.  360,  98  Pac.  3. 

In  the  case  of  Hill  v.  Newman,  6  Cal.  445, 
63  Am.  Dea  140,  the  Supreme  Court  <^  Cali- 
fornia held  that  a  justice  of  the  peace,  al- 
thongh  conferred  with  jurisdiction  to  try  and 
determlue  actions  for  damages  for  taking,  de- 
taining and  injuring  personal  property,  had 
no  jurisdiction  over  an  action  for  diversion  of 
water  because  It  was  an  action  concerning 
title  to  real  estate.  Holding  to  the  same  con- 
clusion, we  find  the  case  of  Griseza  v.  Terwil- 
Uger,  144  Cal.  456,  77  Pac.  1034. 

In  the  case  of  Yankee  Jim's  Union  Water 
Co.  V.  Crary,  25  Cal.  504,  85  Am.  Dec.  145,  the 
Supreme  Court  of  California  held  that  water 
rights  may  be  held,  granted,  abandoned,  or 
lost  by  the  same  means  as  a  right  of  the  same 
character  Issuing  out  of  lands  to  which  a 
private  title  exists,  saying  that; 

"The  right  of  the  first  a^propriator  may  be 
lost,  in  whole  or  in  some  limited  portions,  by 
the  adverse  po^ession  of  another.  And  when 
such  person  has  had  the  continued,  unlntemipt- 
cd,  and  adverse  enjoyment  of  the  water  course, 
or  of  some  certain  portion  of  it,  during  the  pe- 
riod limited  by  the  statute  of  limitations  for 
entry  u|>ou  lands,  the  law  will  presume  a  grant 
of  the  r^t  M  hdd  and  enjoyed  by  him." 

Supporting  this  gmeral  proposition  of  law 
may  be  totind  the  cases  of  Lower- Kings  River 
Water  Ditch  Co.  v.  Kings  River  &  F.  C.  Co., 
60  CaL  410,  and  Last  Chance  Co.  v.  Emigrant 
Ditch  Co.,  129  Cal.  278,  61  Pac.  960.  See, 
also,  Hayes  v.  Fine,  91  Cal.  398,  27  Pac.  772; 
StanislBus  Water  Go.  v.  Bachman,  152  Cal. 
716.  93  Paa  868, 115  L.  R.  A.  (N.  S.)  359. 

Hr.  Kinney,  In  his  work  on  Irrigation  and 
Water  Rights,  summing  up  the  subject,  puts 
It  thus: 

"It  is  generally  conceded  by  all  the  authori- 
ties that  a  water  right,  or  an  interest  in  a  wa- 
ter right,  is  real  property,  and  it  is  so  treated 
ander  all  the  rales  of  law  eppertalnuig  to  such 
Ktmerty,"  Kinney  on  Irrigation  and  Water 
Kigbts  (2d  Ed.)  voL  2,  p.  1328. 

The  assertion  of  the  author  in  this  respect 
Is  supported  by  a  line  of  authorities  wherein 
the  question  has  been  discussed  and  deter- 
mined In  nearly  every  phase. 

To  the  same  effect  will  be  found  the  hold- 
ing of  the  courts  In  the  cases  of  Hough  v. 
Porter,  51  Or.  318,  95  Pac.  732,  98  Pac.  1083, 
102  Pac.  728;  Town  of  Sterling  et  al.  v. 
Pawnee  Dltdi  Extension  Co.,  42  Colo.  421, 
9i  Pac.  339,  16  L.  R.  A.  (N.  S.)  238 ;  Fisher 
et  aL  V.  Bonntifal  City,  21  Tlta3i,  20.  69  Pac. 
S20. 

Hr.  Weil,  In  his  work  on  Water  Rlglits  in 
the  Western  States  (vol.  1)  asserts  the  same 
general  principle. 

Our  Legislature  has  in  but  one  instance, 
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so  far  as  we  are  able  to  ascertain,  attempted 
to  define  the  term  "real  property,"  and  in 
that  Instance  they  declared  that: 

"The  term  'real  property'  shall  include  every 
estate,  interest  and  right  in  lands,  tenements 
and  hereditaments,  corporeal  or  incorporeal." 
Section  6294,  sub.  10,  Rev.  Laws. 

In  the  case  of  Rick^  X4tnd  &  Cattle  Co.  t. 
MlUer  A  Lux.  162  Fed.  It,  81  G  a  A.  207, 
Judge  Wtdverton,  speaking  for  the  Circuit 
Cotirt  of  Ai^eals  for  the  Ninth  Circuit,  ana- 
ly^  the  question  at  hand  with  a  finesse 
which  is  to  our  mind  unanswerable,  and 
there  the  court,  after  a  complete  analysis  In 
which  be  referred  to  numerous  cases  support- 
ing the  position,  held  that  an  appropriation 
of  water  from  a  public  stream  put  to  a  bene- 
ficial use  "savors  ot  and  Is  a  part  of  the  real 
estate."  Speaking  of  the  nature  of  the  suit, 
whidi  was  in  that  instance  (me  to  determine 
water  rights  on  the  Walker  ilver,  the  court 
said: 

"The  suit  •  *  *  in  Its  purpose  and  effect, 
is  one  to  guiet  title  to  reidty." 

This  court.  Qteaklng  through  Mr.  Justice 
Hawley.  has  declared  to  the  same  effect,  hold- 
ing that  a  right  to  the  use  of  water  diverted 
from  a  public  stream  should  be  regarded 
and  protected  as  property.  Dalton  v.  Bow- 
ker,  8  Nev.  190. 

Hence,  it  may  be  asserted  as  the  first  and 
major  premise  of  the  position  which  we  here 
take  that  the  subject-matter  dealt  with  by 
the  sectltma  of  the  act  referred  to  Is  real 
property. 

The  valldltr  of  this  act  la  challenged  un- 
der the  several  sections  of  our  GtHistitution. 
as  well  as  under  the  Fourteenth  Amendment. 
Article  1,  f  8,  of  our  ConstltutiDn  provides. 
Inter  alia: 

"No  person  shall  be  subject  to  be  twice  put  in 
jeopardy  for  the  same  offense  •  •  •  nor  be 
deprived  of  life,  liberty,  or  property,  without 
due  process  of  law.   •   •   • " 

Article  3,  i  1,  provides: 

"The  powers  ot  the  ^vemment  of  the  state 
of  Nevada  shall  be  divided  into  three  separate 
departments— the  legislative,  the  executive  and 
the  judicial ;  and  no  persons  charged  with  the 
exercise  of  powers  properly  belonging  to  odc  of 
these  departments  shall  exercise  any  functions 
appertaining  to  either  of  the  others,  except  in 
the  cases  herein  expressly  directed  or  permit- 
ted." .     *^  ^ 

Article  4,  §i  1  and  6,  provide: 

"Sec.  1.  The  judicial  power  of  this  state  shall 
be  vested  in  a  supreme  court,  district  courts, 
and  in  justices  of  the  peace.  The  Legislature 
may  also  establish  courts,  tor  municipal  purpos- 
es only,  in  incorporated  cities  and  towns. 

"Sec.  6.  The  district  courts  in  the  several  ju- 
dicial districts  of  this  state  shall  have  original 
jurisdiction  in  all  cases  In  equilr;  also  In  all 
cases  at  law  which  Involve  the  tiue  or  the  right 
of  possession  to,  or  the  possession  of  real  prop- 
erty, or  mining  ciaims,  or  the  legality  of  any' 
tax,  impost,  assessment,  toll  or  municipal  fine, 
and  in  all  trther  cases  in  which  the  demand  (ex- 
clusive of  interest)  or  the  value  of  the  property 
in  controversy  exceeds  three  hundred  dollars. 
•  *  *  7hey  shall  also  have  Snal  appellate  ju- 
risdiction in  cases  arising  in  justices  courts, 
and  such  other  inferior  tribunals  as  may  be 
established  by  law.  The  district  courts,  and 
the  judges  thereof  shall  have  power  to  issue 
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vrits  of  mandamas,  injuDCtion,  quo  warranto, 
certiorari,  and  all  other  writs  proper  and  necea- 
aatj  to  the  complete  exexdse  o£  their  jurisdic- 
tion. •  ♦ 

The  firamers  of  our  Constitution,  judging 
from  the  report  of  debates  upon  the  subject, 
appear  to  have  been  most  zealous  and  care- 
ful Id  the  language  selected  and  the  terms 
used  in  each  particular  section  and  article 
It  was  no  haphazard  selection  of  provisions 
tlirown  together  for  the  purpose  of  forming 
the  fundamental  law  for  the  government  of 
a  new  state.  Words  were  selected  with  re- 
gard to  their  true,  usual,  and  ordinary  ac- 
ceptation and  meaning;  and  we,  In  constru- 
ing and  applying  these  provisions,  now  may 
well  give  these  terms  the  very  broadest  mean- 
ing of  which  they  are  susceptible,  but  none 
such  as  would  be  inconsistent  with  the  spirit 
and  intent  of  the  f  ramers  of  that  organic  law, 

Mr.  Chief  Justice  Marshall,  in  the  ease  of 
Gibbons  v.  Ogden,  9  Wheat.  1,  6  L.  Ed.  23. 
at  page  188,  expresses  the  Idea  when  he  says 
that  the  framers  of  the  Constitution  must  be 
understood  to  have  employed  words  in  their 
natural  sense  and  to  have  intended  what  they 
have  said.  The  application  of  this  rule 
would  forbid  forced  or  unnatural  construc- 
tion to  be  put  upon  the  language  found  In  the 
constitutional  provisions.  "This."  says  Mr. 
Cooley,  "seans  so  obvious  a  truism  that  one 
expects  to  see  it  universally  accepted  without 
question;  but  the  attempt  is  made  so  often 
by  Interested  subtlety  and  ingenious  refine- 
ment to  Induce  the  courts  to  force  from  these 
(nstruments  a  meaning  which  their  framers 
never  held,  that  it  freqnoitty  becomes  neces- 
sary to  redeclare  this  fundamental  maxim." 
Cocdey,  dmstitutlonal  Limitations,  p.  03. 

In  so  far  aa  the  sections  of  the  water  law 
of  this  state  directly  iuTOlved  In  the  proceed- 
ings in  the  district  court  are  concmied,  and 
in  our  attempt  to  test  them  under  the  con- 
stitutional provisions,  we  may  be  mindful  of 
the  rule  that  we  are  bound  to  indulge  In  the 
presumption  of  the  validity  of  the  statute, 
and  we  should  so  construe  unless  we  find  in 
the  Constitution  some  specific  inhibition 
iphich  has  been  disregarded  or  some  express 
command  which  has  been  disobeyed. 

Reluctant  as  we  may  be  to  accept  a  re- 
sponsibility wherein  by  reason  of  the  nature 
of  our  duties  we  may  be  called  upon  to  nulli- 
fy the  enactment  of  the  legislative  branch  of 
the  government,  the  seriousness  of  that  re- 
sponsibility Impresses  us  all  the  more  with 
the  necessity  that  we  should  speak  plainly 
and  emphatically,  and  when  we  find  some 
specific  Inhibition  of  the  Constitution  which 
has  been  disregarded  or  some  express  com- 
mand thereof  which  has  been  disobeyed,  we 
should  adopt  no  apologetic  language,  but  de- 
clare the  condition,  that  the  future  may  be 
benefited  thereby. 

Sections  25,  80,  33,  34,  35,  36.  37,  38,  and 
30  of  the  water  law  as  amended  seek  to  deal 
in  a  determinative  way  with  the  sabject  ot 
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real  property.  In  this  and  in  tlie  results  ac- 
complished pursuant  to  these  statutory  pro- 
visions, has  a  specific  inhibition  of  the  Con- 
stitution been  disregarded,  lias  stme  express 
command  of  the  Constitution  been  disobeyed? 
This  Is  the  scc^e  and  limit  of  our  inquiry. 
The  Identical  question  here  presented  was  up 
for  consideration  before  the  federal  District 
Court  of  the  District  of  Nevada  but  a  short 
time  since  (Bergman  v.  Kearney  p>.  C]  241 
Fed.  884),  and  Inasmuch  as  the  views  ex- 
pressed there  by  the  learned  Judge  is  the  ap- 
parent inspiration  of  the  prevailing  opinion 
here,  we  deem  both  most  eminently  worthy 
of  review. 

Certain  sections  of  this  act — and  to  these 
sections  we  confine  ourselves  entirely — would 
confer  upon  the  state  engineer  the  power  to 
determine  in  the  first  instance  the  title  to  and 
the  right  to  possession  of  real  property  as 
such  is  founded  In  the  use  and  beneficial  ap- 
plication of  water  diverted  from  the  public 
streams. 

The  framers  of  our  Oonstitntion,  recogniz- 
ing that  some  tribunal  or  arbiter  was  nec- 
essary for  the  settlement  of  disputes  and  con- 
troversies having  to  do  with  the  title  to  or 
possession  ot  real  property,  dedgnated  in  no 
uncertain  language  tbe  district  court  aa  cre- 
ated by  the  Constitution  to  be  the  tribunal 
that  should  have  Jnrlsdlctitxi  over  sndi  mat- 
ters. The  district  court  by  the  express  pro- 
visions of  the  Constitution  (article  6,  |  ^  Is 
conferred  with  original  JuriLadlctiott  of  cases 
in  equity,  and  cases  at  law  "which  involTo 
the  title  or  right  of  possession  to  or  possesaloa 
of  real  property." 

Sections  20,  SO,  33,  and  34  of  the  act  pro- 
vide for  the  Institution,  hearing,  and  deter- 
mination of  a  contest,  the  subject  of  which 
is  the  right  of  the  contestants  to  a  stated  ap- 
propriation of  water.  Under  tiime  sections 
the  state  engineer  assumes  functions  ot  equal 
edgnlflcance  to  a  constituted  court  The 
pleadings  are  provided  for  and  the  Issues  of 
fact  and  law  are  thereby  made.  Witnesses 
are  required  to  testify  before  the  state  en- 
gineer. The  subject-matter  of  the  action  is 
the  independent,  usufructuary  estate  in  the 
use  of  water.  Vested  rights  are  set  up  and 
their  validity  passed  upon  by  the  state  engi- 
neer. An  order  is  made  and  caused  to  be  en- 
tered of  record  by  the  engineer  "determining 
and  establishing"  these  rights,  vested  or  oth- 
erwise. The  order  of  the  state  engineer  thus 
made  becomes  eifectlve  against  the  property 
of  the  parties  contestant  immediately  on  its 
being  filed  with  the  clerk  of  the  district  court. 
This  is  the  original  or  initial  proceeding  in- 
volving property  of  the  highest  order.  Is  the 
function  Judicial?  Is  it  "the  exercise  of  that 
portion  of  Judicial  authority  appertaining  to 
or  belonging  to  the  Judicial  department?" 
Bergman  v.  Kearney,  supra.  It  is  not  neces- 
sary for  this  court  to  answer  this  query.  Tbe 
organic  law  (section  6,  art.  6)  answers  far 
above  our  power  to  add  or  detract.  It  is  tbe 
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exercise  of  that  portion  of  Judicial  authority 
belonging  originally  to  the  district  court. 

By  section  35  the  district  court,  the  con- 
stituted court  of  original  jurisdiction,  is  made 
a  court  of  review  only.  The  order  of  deter- 
mination having  already  been  made  and  filed 
by  the  state  engineer  pursuant  to  sections  29, 
30,  33,  and  34,  and  the  establishment  having 
been  already  set  up  and  put  Into  eifect,  the 
district  court  reviews  the  orders  and  estab- 
lishments already  made  by  the  state  engi- 
neer, and  this  review  Is  limited  to  the  orders 
of  determination  made,  and  is  circumscribed 
as  to  those  orders  by  the  scope  of  the  excep- 
tions filed  as  provided  in  section  35.  We  say 
this  because  the  pleadings  as  fixed  by  section 
35  t>eing  "the  order  of  determination  of  the 
state  engineer  and  the  statements  or  claims 
of  claimants  and  exceptions  made  to  the 
order  of  determination"  limit  and  fix  the 
scope  of  the  review  that  may  he  conducted 
by  the  district  court.  Finally,  the  district 
court  may,  pursuant  to  section  36,  do  but  one 
of  two  prescribed  acts:  "Affirm  or  modify 
the  order  of  the  state  engineer."  So  by  these 
sections  It  is  sought  to  transfer  the  court  of 
original  jurisdiction  Into  a  court  of  review, 
where  its  field  of  review  Is  limited  and  Its 
powers  or  relief  are  fixed,  and  where  the 
greatest  function  that  It  can  perform  with 
reference  to  a  subject-matter  over  which  it 
was  by  the  organic  law  given  original  Juris- 
diction Is  to  affirm  or  modify  orders  made 
originally  another  tribunal.  If  this  statute 
Is  to  be  upheld,  the  district  court  ceases  to  be 
a  coort  of  first  instance  as  to  these  matters 
and  becomes  a  court  invested  with  limited 
powers  of  review  and  yet  more  limited  powers 
as  to  the  making  of  orders  therein.  Instead  of 
being  a  proceeding  the  initial  stages  of  whidi 
are  before  the  engineer  and  the  final  stages 
before  the  district  court,  the  reverse  is  the 
ftict,  for  It  is  the  order  of  determination  as 
initiially  and  finally  made  by  the  state  &vSi- 
neer  that  is  dealt  with  by  the  district  court. 
Such  order  by  the  language  of  section  86  Is 
final,  subject  only  to  modification  by  the  dis- 
trict court.  Modification  has  to  do  rather 
with  degree  of  effectiveness  than  with  final- 
ity. If  that  court  affirms,  it  merely  reasserts 
(Standard  Diet.)  an  order  in  the  making  of 
which  it  bad  no  part.  Certainly,  it  will  not 
be  seriously  contended  that  this  is  the  origi- 
nal Jurisdiction  prescribed  by  section  6  of  ar- 
ticle 6  of  the  Constitution  as  belonging  to  the 
district  court. 

The  Si4)reme  Court  of  the  United  States, 
in  Patdfic  Live  Stock  Co.  v.  Lewis,  referring 
to  the  Or^n  law  nnder  the  Oregon  Consti- 
tution, said: 

That  the  state,  oHisistently  with  due  process 
of  law,  may  thus  commit  the  preliminary  pro- 
Medings  to  the  board  and  the  nnal  bearing  and 
adjadication  to  the  court  Is  not  debatable,"  Pa- 
cific Live  Stock  Co.  v.  Lewis,  241  U.  S.  440,  86 
Sap.  Ct  637,  60  L.  Ed.  1084. 

Such  observations  might,  under  the  pecul- 
iar language  of  the  Oi^oa  Constitution, 


making  no  mention  of  the  matter  of  original 
Jurisdiction  over  real  property,  be  pertinent. 
Again,  it  might  apply  by  reason  of  the  pe- 
culiar reviewing  powers  conferred  on  the  cir- 
cuit court  of  Or^on  by  their  Constitution. 
But  under  our  Constitution,  which  of  itself 
"commits  the  preliminary  proceedings"  in 
matters  involving  title  to  real  property  spe- 
cifically to  the  district  court  and  limits  the 
power  of  review  by  such  court  ■  to  certain 
matters  arising  in  the  Justice's  court  only 
(Anderson  v.  Kearney,  37  Nev.  314,  142  Pac. 
803),  such  an  observation  as  that  made  in  the 
Lewis  Case  is  not  to  be  anticipated. 

It  is  asserted  that  the  proceeding  follow- 
ing the  acts  of  the  state  engineer  In  making 
his  determination  and  establishment  Is  a  spe- 
cial proceeding;  that  the  transfer  from  the 
state  engineer's  office  to  the  district  court  is 
not  an  appeaL 

Taking  the  first  assertion  as  to  special 
proceeding,  it  must  be  admitted  that  If  it  is 
a  special  proceeding.  It  Is  one  originating  be- 
fore a  ministerial  officer ;  and  If  it  Is  a  spe- 
cial proceeding,  it  Is  one  involving  title  to 
real  property,  a  subject  constitutionally  as- 
signed to  the  Judicial  branch  of  the  govern- 
ment If  It  Is  a  spedal  proceeding.  Its  cul- 
mination is  an  order  establishing  rights  to 
the  possession  of  real  property,  an  order,  the 
finality  of  which  can,  by  the  terms  of  section 
36,  be  dlstuited  by  the  district  court  to  the 
extent  oqty  of  modification. 

Taking  the  second  assertion,  that  the  pro- 
ceeding in  the  district  court  Is  not  an  appeal, 
the  language  of  the  statute  (setitifm  36)  pre- 
cludes the  Idea  of  a  trial  de  nova  The  lat- 
ter term  implies  complete  power  to  try  and 
detramlne  as  of  the  first  Instance.  The  lan- 
guage of  the  statute  here  studiously  avoids 
such,  and  makes  the  power  of  determination 
of  the  district  court  limited  to  afflrraaoce  or 
modlflcatlffli  of  an  order  of  establishment 
already  made  and  entered  by  a  subordinate 
authority.  Can  it  be  seriously  contended 
that  this  is  the  origtnat  Jurisdiction  rqrased 
In  the  district  court  by  the  framers  of  article 
6,  S  6,  of  the  Constitution?  However  minute- 
ly the  district  court  may  review  the  proceed- 
ings nnder  the  exceptions  taken  (section  35), 
whatever  evidence  may  be  produced  before 
the  district  court  within  the  scope  of  the  ex- 
ceptions, however  erroneous  or  unfounded 
the  court  may  find  the  determination  of  the 
state  engineer,  such  determination  must 
stand  In  that  court  subject  only  to  modifica- 
tion. The  determination  of  the  state  englr 
neer  when  filed  in  the  district  court  under 
our  statute  (section  34)  is  not  there  as  a  mat- 
ter of  evidence  (Padflc  Live  Stock  Co.  v. 
Lewis,  supra;  In  re  Willow  Creek,  74  Or. 
592, 144  Pac.  505,  146  Pac.  475).  It  has  pass- 
ed beyond  the  realm  of  the  evidentiary.  It 
cannot  be  excluded.  The  rules  of  materiali- 
ty, relevancy,  competency,  and  general  ad- 
missibility are  Inoperative,  because  the  stat- 
ute confirms  it  as  a  flxl^  which  must  be  at* 
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flnned,  or  at  most  can  be  but  modified.  How 
in  seriousness  can  it  be  said  that  tbls  order 
of  determination,  made  originally  by  the 
state  eogineer,  tbe  finality  of  wblcb  cannot 
be  disturbed,  but  at  most  can  be  but  modified, 
is  not  of  the  very  essence  of  that  which  is 
the  Bloe  Qua  non  of  that  Judicial  power  vest- 
ed in  the  ori^nal  Jurisdiction  of  tlie  district 
court?  True,  the  form  of  the  procedure 
whereby  the  determination  of  the  state  engi- 
neer goes  to  the  district  court  Is  not  such 
as  we  are  accustomed  to  recognize  as  au  ap- 
peal, but  the  substance  of  tbe  whole  proceed- 
ing In  tbe  district  court  is  that  of  review 
only,  review  looking  only  to  affirmance  or 
modidcation.  An  appeal  or  review,  except 
where  it  ia  provided  for  bearing  de  novo,  la 
not  to  be  regarded  as  a  trial.  People  v.  Mc- 
Kemy,  168  Cal.  531,  143  Pac.  752.  Hence  the 
trial,  if  there  be  one,  in  which  is  Involved 
tbe  title  or  right  to  possession  of  real  prop- 
erty in  so  far  as  the  sanje  is  involved  In  a 
vested  water  right  Is,  under  this  statute, 
originally  conducted,  and  tbe  original  order 
of  determination  Is  entered  by  the  state  en- 
gineer. A  review  of  that  trial  looking  tmly 
to  affirmance  or  modification  of  that  order  Is 
conducted  in  tbe  district  court ;  and,  wheth- 
er this  review  be  termed  an  appeal  or  a  spe- 
cial proceeding,  the  substance  and  result  are 
the  same.  Due  process  of  law  as  affecting 
real  property  under  our  Constitution  (article 
6,  S  ti)  placed  the  power  of  original. trial  and 
final  determination  In  tbe  district  court;  the 
whole  matter  was  one  for  tbe  judicial  branch 
of  tbe  government  only.  This  was  a  consti- 
tutional guaranty  under  section  8,  art.  1. 
The  Judicial  authority  of  the  state  "may," 
says  the  Supreme  Court  of  tbe  United  States, 
"keep  within  the  letter  of  the  statute  pre- 
scribing forms  of  procedure  In  the  courts  and 
giving  tbe  parties  interested  the  fullest  op- 
poriuntty  to  be  heard,  and  yet  It  migbt  be 
Chat  its  final  action  would  be  Inconsistent 
with  the  amendment  (Fourteenth  Amend- 
ment, United  States  Constitution).  In  deter- 
mining what  is  due  process  of  law,  regard 
must  be  had  to  substance,  not  to  form."  Chi- 
cago, Burlington  &  Qulucy  R.  B.  Co.  v.  City 
Of  Cbicago,  166  U.  S.  226,  17  Sup.  CL  581. 
41  U  Ed.  979. 

And  again  In  the  case  of  Davidson  t.  New 
Orleans,  96  U.  S.  97,  24  U  Ed.  616,  that  court 
made  the  pertinent  observation: 

"Can  a  state  make  anytbing  dae  |>roce8s  of 
law  which,  by  Its  own  legislation,  it  chooses 
to  declare  such?  To  affirm  this  is  to  hold  that 
the  pruhihitiou  to  the  states  is  of  no  avail,  or 
has  no  application  where  the  invasion  of  pri- 
vate rights  is  effeeted  under  the  forms  of  state 
legislation." 

By  this  statute  and  under  tbe  sections  pro- 
viding for  the  trial  and  determination  by  the 
state  engineer  of  property  rights  in  the  con- 
test proceeding  (sections  29,  30,  33,  34,  35, 
and  36)  that  officer  Is  made  to  assume  the 
powers  properly  belonging  to  the  Judicial 
branch  of  the  soTernmeut. 


These  sections  of  the  water  statute  wen 
taken  largely  frcou  a  similar  statute  found 
In  the  state  of  Oregon.  In  passlnc  upon 
these  sections  ot  the  act  as  they  are  now 
am^ded  by  our  statute  of  1915,  tbe  federal 
court,  in  Bergman  v.  Kearney,  adopted  the 
conclusion  announced  by  the  Supreme  Court 
of  the  United  States  In  the  case  of  Pacific 
Live  Stock  Co.  V.  Lewis,  supra,  where  like 
provisions  of  the  Oregon  statute  were  chal- 
lenged. Tbe  Constitution  of  Oregon  (articl« 
7,  i  9)  provides: 

"AU  judicial  power,  antliority,  and  Jurisdic* 
tion  not  vested  by  this  Constitution,  or  by  lewa 
coiieistent  therewith,  eiclusively  in  aome  other 
court,  shall  belong  to  the  circuit  courts;  and 
they  shall  have  appellate  jurisdiction  and  su- 
pervisory control  over  tbe  county  courts,  and 
all  other  inferiw  courts,  officers,  and  tribunals.** 

In  tbe  Lewis  Case  the  ai^cdlant  concluded, 
as  does  petlUono:  here,  that  the  proceeding 
in  the  drcult  court  constituted  an  appeal  and 
was  tberefOTe  a  proceeding,  the  nature  of 
whidi  was  not  pn^rly  bel(Higlng  to  the  cir- 
cuit court  The  Supreme  Court  of  tbe  Unit- 
ed States,  reviewing  this  provision  of  the 
water  taw  of  Oregon,  In  response  to  the  argu- 
ment of  appellant  said: 

"A  serious  fault  in  this  contention  Is  that  it 
does  not  recognize  the  true  relation  of  the  pro- 
ceeding before  the  board  to  that  before  the 
court  They  are  not  independent  or  unrelated, 
but  parts  of  a  single  statutory  proceeding,  the 
earlier  stages  of  which  are  before  the  board  and 
the  later  stages  before  the  court  In  notifying 
claimants,  taking  statements  of  claim,  receiving 
evidence,  and  making  an  advisory  report  the 
board  merely  paves  the  way  for  an  adjudication 
by  the  court  of  all  tbe  rights  involved.  As  the 
Supreme  Court  of  the  state  has  said,  the  tKiard's 
duties  are  much  like  those  of  a  referee."  Pa- 
cifiic  Live  Stock  Co.  v.  Lewis,  supra. 

Speaking  of  tills  phase  of  our  water  law. 
Judge  Farrlngtoo,  In  his  opinion  In  the  case 
of  Bergman  v.  Kearney,  said: 

"There  is  no  appeal  from  tbe  determination 
of  the  engineer  to  the  dietrict  court,  but  rather 
a  continuation  In  that  court  of  proceedings  com- 
menced by  and  before  the  state  engineer." 

The  dedaion  of  the  Sopr^e  Court  of  the 
United  States  In  tbe  case  of  Pacific  Live 
Stock  Co.  T.  Lewis,  v^lle  it  appears  to  have 
afforded  the  thought  which  guided  the  learn- 
ed Judge  of  the  federal  court  in  the  assertion 
Just  quoted,  appears  to  our  mind  to  afford 
no  assistance  in  deciding  the  question  as  to 
the  nature  of  the  proceedings  before  tbe  state 
engineer  and  as  to  the  validity  of  sections 
30,  33.  34,  35,  36,  and  38  of  the  statute  un- 
der the  sections  of  our  Constitution.  In  that 
case  tbe  court  was,  as  It  expressly  declares, 
guided  by  the  decision  of  tbe  Supreme  Court 
of  Oh^u  In  tbe  case  of  In  re  Willow  Creek, 
supra.  This  latter  decision  of  the  Supreme 
Court  of  Oregon  was  construing  the  statute 
of  that  state  in  tbe  light  of  their  Constitu- 
tion, wherein  the  Jurisdiction  of  the  circuit 
court  is  as  stated.  Under  their  constitutional 
provision  the  way  was  made  clear  for  mat- 
ters such  as  the  investigation  by  the  circuit 
court  of  tbe  findings  and  determination  of 
the  water  board,  the  latter  being  the  "early 


Digitized  by 


TINBYABD  LAND  ft  STOCK  OO.  T.  DISTBICT  GOUBT 


181 


stages"  of  a  statutory  proceeding,  the  'later  1 
stages"  of  which  might  be  before  the  circuit 
court  under  Its  conatitntlonal  grant  of  "ap- 1 
pellate  Jurisdiction  and  supervisory  control 
over   •    •   •   officers  and  tribunals." 

It  Is  said  in  the  prevailing  opinion  that 
□either  the  Constitution  of  Nebraska  nor  Ne- 
vada "has  a  word  to  say  about  irrigation." 
Hence,  the  decision  of  the  Supreme  Court  of 
Nebraska  In  the  cases  of  Crawford  v.  Hatha- 
way, 60  Neb.  754,  84  N.  W.  271,  and  Enter- 
prise Irrigation  District  v.  Trl-State  Land 
Co.,  92  Neb.  121,  138  N.  W.  171,  should  be 
guiding  anthorities  here.  True,  neither  the 
Constitution  of  Nevada  nor  that  of  Nebraska 
mentions  irrigation;  in  both,  however,  prc^- 
crty  rights  are  protected.  But,  singularly, 
in  Nevada  real  property  is  a  subject  over 
which  a  given  tribunal,  the  district  court,  Is 
vested  with  original  Jurisdiction.  No  such 
provision  Is  found  In  the  Constitution  of  Ne- 
braska. This  same  distinction  ma?  be  noted 
in  comparing  the  Constitution  oi  Nevada 
with  those  of  Wyoming  and  Oregon,  and  this 
distinction  differentiates  the  effect  of  the  wa- 
ter statute  of  those  states,  from  that  of  onrs 
onder  our  constitutional  provisions.  This 
differentiation  takes  from,  the  force  and  ef- 
fect of  the  dedstone  rendered  In  the  states 
named. 

Hie  function  exercised  by  the  state  engi- 
neer under  sections  29,  30,  33,  and  34  being 
an  original  "determination  and  establish* 
ment"  of  the  right  to  possession  and  enjoy* 
m&at  of  property  arrived  at  after  a  trial  coa- 
ducted  with  all  the  formality  with  which 
sudi  would  be  conducted  in  a  court  of  es- 
tablished Jurisdiction,  attended  with  all  the 
seriousness  and  responsibility  that  is  always 
attendant  where  title  and  right  to  iKtssesslon 
of  property  Is  Involved,  is  one  which  by  the 
express  command  of  the  Constitution  is  placed 
to  the  district  court,  wlilch  by  the  specific  In- 
liibition  of  tliat  organic  law  Is  denied  to  any 
other  aothority. 

Keeping  always  in  mind  the  nature  of  the 
proceeding  contemplated  by  our  water  law 
and  the  character  and  nature  of  the  subject- 
matter,  and  realizing  ttiat  our  water  law  was 
largely  drafted  from  the  Oregon  statute,  we 
may  dwell  with  more  than  usual  seriousness 
m  a  comparison  of  the  constitutional  grant 
of  Jurisdiction  of  our  district  court  with  that 
of  the  circuit  court  of  Oregon.  The  Constl- 
totion  of  Oregon  (article  7,  §  1)  vests  the  Ju- 
dicial power  of  the  state  in  the  Supreme 
Court,  circuit  court,  and  county  courts.  To 
the  circuit  court  Is  granted  general  Jurisdic- 
tion to  be  limited,  regulated,  and  defined  by 
law.  Section  9  of  article  7  makes  dear  the 
pladufc  of  all  Judidal  power  not  otherwise 
vested  by  the  Constitution  or  by  laws  In  the 
drcQit  court  Tbe  term  "Jurisdiction"  as  ap- 
plied to  oonrts  fans  been  rarioosly  defined. 
It  is: 

Tlie  power  conferred  on  a  court  by  Constitu- 
tion or  statate  to  take  cognizance  of  the  sub- 
Ject-matter  (k  a  litigation  and  the  parties 


I  brought  before  it,  and  to  legally  hear,  try,  and 
determine  the  issues  •   •   *  Joined  by  them, 
1  either  of  law  or  of  fact"   Brown  on  Jurlsdic- 
tiou,  S  2.    Western  Union  Tel.  Co.  v.  Arnold, 
33  Ter.  Civ.  App.  306,  77  S.  W.  249. 

"Jurisdiction  is  the  right  to  put  the  wheels  of 
Justice  in  motion  and  to  proceed  to  the  final  de- 
termination of  a  cause  upon  the  pleadings  and 
evidence."  Illinois  Central  R.  €k>.  v.  Adams, 
180  U.  S.  28,  21  Sup.  Ct.  251,  45  L.  Ed.-410: 
Venner  r.  Great  Northern  By.,  209  U.  8.  24, 
28  Sup.  Ct  S28,  62  L.  Bd.  m 

Jurisdiction  Is  not  <nily  the  power  to  hear 
and  detmuln^  bnt  also  the  power  to  render 
a  parilcolar  Judgment  In  a  particular  case. 
Charles  t.  Wlilte^  214  Ma  187, 112  S.  W.  545, 
21  U  R,  A.  (N.  a)  481,  m  Am.  St  Rep.  674. 

Turning  to  onr  Constitution  (article  6,  i  6), 
we  find  spedflc  conference  of  Jurisdiction 
placed  In  the  district  court  with  reference  to 
a  given  and  specific  subject-matter,  to  wit, 
title  to  real  property  and  the  right  of  pos- 
session thereto,  so  the  right  to  put  the 
wheels  of  Justice  in  motion  and  proceed  to 
final  determination  as  to  these  ^)eclfic  sub- 
jects is  vested  in  onr  district  court  More- 
over, the  section  of  the  organic  law  referred 
to  gives  the  district  conrt  ori(Hnal  Jurisdic- 
tion.  The  word  "original"  Is  defined  as: 

"Of  or  belonging  to  the  beginning;  the  first 
stage  or  existence  of  a  thing."  Standard  Dic- 
tionary, 

"Of  or  pertaining  to  the  origin  or  beginning ; 
first  in  order  or  existence;  bSonging  to  or  be- 
ing the  origin  or  source."  Webster. 

"Pertaining  to  or  characteristic  cf  the  first  or 
earliest  stages  or  state  of  anything.  Century. 

"Proceeding  immediately  from  its  source :  not 
arising  from  or  dependent  on  any  other  thing ; 
indepMident;  uoderivative."  Oxford. 

OnO  Constitution  not  only  specifies  the 
branch  of  the  state  government  in  which  that 
particular  subject  to  wit  title  to  and  posses- 
sion of  real  property,  ^lall  be  determined, 
and  specifically  provides  the  forum  in  which 
such  matters  may  be  heard  and  determined, 
but  with  equal  emphasis  it  declares  that 
forum  to  be  the  situs  of  the  first  stage  or  ex- 
istence of  a  case  Involving  matters  of  this 
general  character.  It  Is^  a  well-established 
doctrine  that  the  extent,  character,  and  com- 
pleteness of  Jurisdiction  of  a  court  Is  ordi- 
narily to  be  determined  by  the  provisious  of 
the  organic  law  or  by  such  statutory  provi- 
sions as  may  be  enacted  thereunder.  To  give 
sanction  to  the  expression  found  in  the  pre- 
vailing opinion,  and  taken  from  the  opinion 
of  the  federal  district  court  in  the  case  of 
Bergman  v.  Kearney,  wherein  Is  declared 
that  the  proceedings  provided  for  by  sections 
36,  37,  and  38  are  but  a  continuation  in  the 
district  court  of  proceedings  commenced  by 
and  before  the  state  engineer,  we  must  close 
our  eyes  not  only  to  the  technical  but  to  the 
ordinary  acceptation  and  meaning  of  the 
term  "original  Jurisdiction"  as  found  In  sec- 
tion 6  of  article  6  of  our  Constitution  applica- 
ble to  our  district  court.  The  term  permlte  of 
no  such  Interpretation  as  signifying  the  con- 
tinuation of  a  something  commenced  before 
any  other  authority.  This  term  Is  applied  to 
a  specific  fonun  which  Is  euqKtwered  to  deal 
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orlglimlly  ^th  spedflc  si^Jects;  It  limits 
the  place  of  first  existence  of  actions  with 
reference  to  the  matters  named.  Actions 
commenced  In  a  court  endowed  with  original 
Jurisdiction  mast,  by  reason  of  the  very  terms 
used,  glvlDg  the  words  their  very  broadest 
scope  and  slgnlflc&nce,  be  independent  and 
unrated  to  any  primaiT  or  Inferior  author- 
ities. Original  jurisdiction  is  a  vested  power 
which  bears  no  relation  to  prior  proceedings. 
It  is  a  power  independent  and  unrelated; 
hence  the  view  taken  by  the  Supreme  Court 
of  the  United  States  in  the  case  of  I?aclfic 
Live  Sl»ck  Co.  V.  Lewis,  supra,  as  to  the 
Talidity  of  the  Oregon  law  In  the  light  of  the 
Oregon  Constitution,  cannot  be  Unding  or 
applicable,  and  we  regret  that  It  can  be  of 
no  assistance,  in  view  of  the  vested  power 
and  emphatic  exdnslveness  thereof  placed 
specifically  in  the  district  court  by  the  Con- 
stitution of  this  state  as  to  the  subject  of 
real  pn^rty,  its  title  and  possession. 

Addressing  himself  to  this  phase  of  the 
question  and  to  Qie  same  contentitm  as  that 
of  petitioner  here,  the  learned  Judge  of  the 
federal  court  in  the  case  of -Bergman  v. 
Kearney,  rays: 

"The  insistence  that  the  proceedings  provid- 
ed in  the  statute  as  amended  are  tantamount  to 
an  appeal  to  the  district  court,  as  authorized  in 
the  act  of  1913,  is  not  well  founded.  At  no 
itage  does  tbe  determination  possess  any  of  the 
characteristics  of  finality;  it  cannot  be  regard- 
ed as  terminating  between  the  parties  litigation 
on  the  merits  of  the  case." 

We  dwell  on  the  words  of  tbe  learned 
Judge,  because  they  give  force  to  our  posi- 
tion botb  as  to  section  38  and  also  as  to  tbe 
effect  ot  sections  84,  S5,  36,  and  37. 

The  very  thing  prescribed  against  by  sec- 
tion 6  of  article  6  of  tbe  Constitution  is  here 
presented,  to  wit,  a  proceeding  involving  ti- 
tle to  or  possession  of  real  pnv>erty  brought 
before  the  district  court,  the  initUl  stage  or 
existence  of  which  \ras  before  another  Juris- 
dictUm  or  officer.  Moreover,  by  the  opera- 
tion of  these  serous  in  conjunctiwi  with 
section  88,  not  on^  are  the  iniUal  stages  and 
existence  of  the  proceedings  broi^t  before 
an  antbority  other  than  tbat  prescribed  by 
section  6  of  article  6  at  the  Constitution,  but 
the  initial  order  of  determination  is  before 
anoUier  anfhOTtty,  and  more,  the  initial  pow- 
er of  execution  of  sudi  orders  of  determlna- 
tiw  (aecUon  88),  which  execntiiMi  lays  hold 
on  real  proper^,  dlTests  of  or  crafera  pos- 
sesion, declares  the  right  of  poesesaloa  to, 
and  would  deliver  possession  thereof;  all  of 
whlcb  powers  are  by  the  ctmstitutlonal  pre- 
scription placed  originally  in  the  district 
court 

In  r^erence  to  Qiis  proceeding,  the  court. 
In  Bergman  t.  Kearney,  further  comments: 

"It  [tbe  order  <^  determination]  t^erates,  not 
as  a  judgment,  but  as  a  pleading,  or  the  findit^ 
of  a  referee." 

Again  we  dwtil  <m  the  words  of  the  learn- 
ed federal  court,  tm  we  may  enphaslze  our 
thoughts  therein. 


Section  33  requires  the  state  engineer  to 
"malie,  and  cause  to  be  entered  of  record  in 
his  office,  an  order  determining  and  estab- 
lUhing  the  several  rights  to  the  waters  <rf 
said  stream.  ♦  ^*  •"  Section  34  provides 
for  tbe  flllng  of  this  order  of  determination 
and  establishment  In  the  office  of  the  derk 
of  the  court-  This  is  made  and  entered  prior 
to  any  court  action. 

A  pleading  is  a  statement  of  causes  of  ac- 
tion or  grounds  of  defense;  allegatious  of 
what  Is  affirmed  on  one  side  or  denied  on  the 
other,  disclosing  to  the  tribunal  of  trial  the 
matter  in  di£^te  between  the  parties.  It 
seems  to  us  we  are  going  far  afield  when  we 
try  to  apply  this  definition  to  an  order  of  de- 
termination filed  In  a  court  subject  to  attack 
only  within  the  scope  of  exceptions  filed 
thereto^  and  which  order  of  determinatiw 
can  only  be  affected  in  that  court  to  the  ex- 
tent of  modification  or  affirmance. 

Section  38  commands  the  state  ei^neer, 
after  filing  hfs  order  of  determination  with 
the  derk  of  the  district  court,  to  immediately 
assume  the  role  of  executioner,  and  witboat 
let  or  hindrance,  ,08  though  clothed  with  all 
the  equitable  writs,  enter  upon  private  pr<^ 
erty,  close  and  open  beadgates,  confer  or  di- 
vest possession  of  property.  Let  us  view  sec- 
tion 38  under  the  theory  of  respondent  that 
the  state  engineer  m^ht  exercise  the  powers 
there  sought  to  be  conferred  because  bis  ac- 
tion in  this  resi>ect  was  but  temporary  at 
most  and  was  not  final.  If  this  ministerial 
officer  can  confer  or  divest  title  to  proper^ 
for  the  period  of  an  hour.  If  be  can  for  a  day 
oust  of  or  instate  to  possession  of  real  prc^- 
erty,  what  is  there  to  limit  the  time  during 
which  his  order  conferring  or  divesting  title 
or  ousting  of  or  instating  to  possession  may 
be  enforced?  If  the  determination  and  or- 
der and  the  execution  thereof  made  by  the 
state  engineer  affecting  the  title  to  and  right 
to  possession  of  real  property  can,  under  our 
Constitution,  be  effective  for  the  shortest 
period  of  time,  can  it  not  with  equal  sanc- 
tion be  made  to  be  effective  at  the  pleasure 
of  that  officer?  When  the  Constitution  de- 
clared tbat  where  a  controversy  arose  in- 
volving the  title  or  right  to  possession  of 
real  property  it  should  originate  in  the  dis- 
trict court,  did  it  infer  there  that  any  other 
power  than  that  tribunal  coold  even  tempo- 
rarily oust  of  possession  or  divest  of  owner- 
ship? Was  not  the  Jurisdiction  conferred 
on  the  district  court  by  article  flb  I  0* 
original  and  exclusively  so?  If  so,  then  by 
what  other  means  than  tbe  power  and  pro- 
cess of  th6  district  court  may  title  to  real 
property  or  the  right  to  possession  thereof 
be  even  temporarily  determined?  The  pre- 
vailiiv  opinion  in  dealing  with  section  38 
waives  it  aside  by  alluding  to  the  provision 
of  section  39,  wherein  it  declares  tbat  the 
operation  of  the  order  of  determination  "may- 
be stayed  in  whole  or  In  part  by  any  party 
upon  filing  a  bond  In  tbe  court  wherein  snch 
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determination  Is  pending:"  We  deem  It  snf- 
fident  obserratioQ  to  say  that  we  are  bere 
required  to  determine  whether  a  law  is  con- 
trary to  constitutional  prescripttm,  rather 
than  as  to  bow  the  effect  of  the  law  may  .be 
aTcMeO.  Section  $S  Is  before  ns  in  this 
prooeedinc  more  effectually  than  any  otbw 
section  of  the  statutel  It  Is  no  answer  to  the 
question  of  constltotlcxiality  to  say  that  the 
effect  of  the  law  may  be  stayed  by  the  Kiving 
of  a  bond  by  the  parly  against  whom  the 
operation  of  the  law  may  be  enforced.  Such 
does  not  operate  to  make  a  void  law  Talid, 
nor  does  the  fact  that  by  this  means  there 
is  offered  a  simple  way  of  avoiding  the  force 
of  the  law  restdre  the  question  of  Its  con- 
stitntiocality.  This  section  deals  with  prop- 
erty of  the  highest  order  and  of  .which  no 
man  may  be  deprived  without  due  process  of 
law.  Section  S,  art  1,  Const  The  question 
Is  not,  may  the  force  of  this  statute  be 
avoided  by  some  court  order  such  as 
the  issuance  of  an  extraordinary  writ, 
but  rather,  does  the  statute  when  enforced 
place  In  the  hands  of  some  ministerial  officer, 
power  and  privilege  which  by  the  organic 
law  may  ooly  be  exercised  by  the  judicial 
branch  of  the  government?  We  have  de- 
clared that  where  the  means  for  the  exercise 
of  a  grant  of  power  are  given,  no  other  or 
different  means  can  be  employed  as  belog 
more  effectual  or  convenient  State  v.  Hal- 
lo^ 14  Nev.  202,  33  Am.  Rep.  559;  Fletcher 
V.  OUver,  25  Art.  289. 

Let  OS  suppose  that  a  statute  was  enacted  ; 
authorizing  tbe  state  engineer  to  Inquire  as 
to  the  title  and  right  to  possession  of  all 
lands  contiguous  to  the  natural  water  courses 
in  this  state,  and  that  as  to  a  strip  of  land 
for  <Hie  mile  on  each  side  of  such  water 
courses  he  was  empowered  to  inquire  as  to 
the  ownersblp  or  right  to  possession  and  to 
"determine  and  establish"  the  same,  and, 
after  filing  his  determination  and  establish- 
ment in  the  office  of  the  clerk  of  the  district 
court,  he  was  empowered  by  the  statute  to 
Issue  his  orders,  putting  his  determination 
and  establishment  into  effect  Iiet  us  sup- 
pose that  pursuant  to  such  statute  the  state 
engineer,  having  determined  and  established 
title  and  right  to  possession  of  the  lands  ad- 
jacent and  contiguous  to  the  Carson  river 
system,  sought  to  exercise  bis  orders,  and 
in  fnrtherance  thereof  directed  that  certain 
parties  vacate  a  given  tract  and  that  the 
same  be  turned  over  to  another ;  that  certain 
gates  be  thrown  open  and  others  permanently 
closed;  that  certain  titles  were  good  and  suf- 
Scieat  and  others  were  void;  would  such  a 
statute  be  constitatlonal?  Under  section  6 
of  article  7  of  our  organic  law,  would  such 
acts  be  recognized?  Manifestly  not  A  writ 
of  injunction  wonld  no  doubt  lie  to  prevent 
tbe  acts  of  tbe  state  engines  in  this  respect 
bnt  If  the  statute  be  challenged  as  to  its 
ooDstitntlonaU^,  would  It  be  a  sufficient  an- 
swer for  this  court  to  say  that,  inasmuch! 


as  a  ranedy  was  available  by  way  of  injunc* 
tion,  tlie  question  of  constitutionality  might 
be  overloc^ed?  Would  this  court  be  wamnt- 
edj  when  called  upon  to  declare  as  to  the 
constitutionality  of  tlte  statute,  in  sayli^: 
"Assumli^  that  this  statute  is  unconstitu- 
tional, the  parties  are  protected  In  their 
property  rights,  inasmuch  as  they  may  seek 
relief  by  Injunction,"  or  would  It  suffice  to 
say  that,  inasmuch  as  Injunction  might  be 
Boui^t  to  prevent  the  acts  of  the  engineer, 
therefore  the  act  was  not  in  ccmtraventitm 
of  the  organic  law? 

But  there  is  another  oblservatlm  that  might 
be  made  as  to  the  availability  of  a  remedy 
by  injunction  against  the  order  determining 
and  establishing  water  rights  under  sectlou 
33  of  the  statute  under  consideration  and 
against  the  enforcement  of  such  orders  as 
provided  for  by  section  38  of  tbe  statute. 
The  learned  Judge  of  the  federal  court  in 
tbe  Bergman  Case,  like  tbe  prevailing  opin- 
ion In  this  case,  passed  lightly  over  sections 
33  and  38  and  laid  emphasis  on  tbe  so-called 
remedy  offered  by  section  39.  The  prevailing 
opinion  contents  itself  with  the  assump- 
tive hypothesis  that  section  38  is  unconsti- 
tutional. In  order  to  typify  the  remedy 
suggested  by  section  39,  relied  upon  In  the 
prevailing  t^Inlon,  let  us  assume  that  an  np- 
proprlator  on  the  upper  waters  of  the  North 
fork  of  the  Humboldt  (a  tributary  of  the  Hum- 
boldt river  system)  finding  his  vested  rights 
impaired  by  the  state  engineer,  seeks  the 
;  remedy  of  injunction  to  prevent  his  being 
deprived  of  his  property  by  the  acts  of  that 
officer.  For  immediate  relief  he  must  act 
under  set^lmi  30  of  the  statute  whldi  pro- 
vides: 

"At  any  time  after  the  order  of  determination, 
evidence  nnd  transcript  has  been  filed  with  the 
clerk  of  the  court  as  aforesaid,  the  operation 
of  Kflid  order  of  determination  may  be  stayed  In 
whole  or  In  part  by  any  pnrt;  upon  filing  a 
bond  in  tbe  court  wherein  such  determination  is 
pending  in  such  amount  as  the  judge  thereof 
may  prescribe,  conditioned  that  auch  party  tciU 
pay  ail  damage  that  may  accrue  by  reason  of 
sucK  determination  not  beinfr  enforced,  pend- 
ing deoree  by  Mid  oovrt.  •  •  • »'  (We  itali- 
cize.) 

To  whom  may  damage  accrue  by  reason  of 
such  determination  not  being  enforced?  All 
the  appropriators  <»i  a  stream  system  affect- 
ed by  the  order  of  determination  made  by 
the  state  engineer  whose  order  of  determina- 
tion the  approprlator  seeks  to  stay.  The  in- 
junction proceedings  must  be  and  are  none 
other  than  a  proceeding  for  the  determina- 
tion of  a  water  right  and  to  relieve  such  wa- 
ter right  of  an  order  unjustly  and  Illegally 
made.  That  being  true,  the  party  seeking 
Injunctive  relief,  imless  he  brings  in  all  the 
appropriators  on  the  stream,  will  be  met 
with  tbe  objection  of  defect  of  parties  de- 
fendant, because  by  section  45  of  tbe  original 
act  of  1913  it  Is  provided  that : 

"In  any  suit  which  may  be  brought  in  any 
district  court  in  tbe  state  for  the  determination 
,  of  a  right  or  rigbbi  to  the  use  of  water  of  any 
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stream,  all  persons  who  dalm  the  right  to  aae 
the  waters  of  such  stream  end  the  stream  ayt- 
lem  of  whiok  it  ia  a  port  aball  be  made  parties.'* 
etc.   Stat  1B18,  p.  §01. 

So  our  appn^riator  on  the  North  totk  seek- 
ing Injunctive  rallef  from  the  order  affecting 
bis  property  must  bring  in  as  parties  defend- 
ant, under  the  authority  of  sections  39  and 
43,  not  alone  the  state  oi^eer,  but  "alt 
persons  who  claim  the  right  to  use  the  wa- 
ters of  such  stream  and  the  stream  system 
of  which  It  is  a  part"  The  stream  system 
of  which  the  North  fork  is  a  part  is  the  Hum- 
boldt river  system,  extending  from  Northern 
Elko  county  to  Western  Humboldt  county, 
affecting  a  culture  watered  area  of  approxi- 
mately 300.000  aores,  with  more  than  400 
water  users  and  appn^iiators.  The  court 
in  flxing  the  bond  before  the  issuance  of  the 
injunction  must  do  so  with  a  view  to  the 
"damage  that  may  accrue  by  reason  ot  such 
determlnatton  not  being  enforced,"  and  the 
condition  must  run  accordingly.  Injunctive 
relief  under  such  conditions  is  the  adequate 
protection  suggested  by  the  prevailing  opin- 
l<Hi,  afforded  way  of  staying  the  order  of 
detennlnati<xi..  To  htan  whose  prt^rty  baa 
been  taken,  whose  vested  rights  have  been 
divested,  whose  possession  has  been  ousted, 
whrae  title  may  have  been  set  aside,  an  In- 
Jimctlon  under  such  conditions  is  said  to  be 
available;.  Sectlcm  39,  taken,  as  it  ranst  be, 
in  connection  with  section  4S  of  the  act  of 
1913,  makes  injunctive  relief  a  useless  and 
Impossible  thing.  However  Just  may  be  the 
approprlator's  <Ause,  however  secure  and  well 
founded  may  be  Us  vested  right,  immediate 
relief  froir  the  effects  of  an  order,  however 
unjust  or  unauthorized.  Is  a  thing  impossi- 
ble. A  more  effective  plan  of  making  the  de- 
termtnaticoi  and  order  of  the  state  oiglneer 
entered  and  put  fwth  under  sections  33  and 
38  free  from  interference  by  court  action 
could  scarcely  be  concaved.  By  these  sec- 
tions a  condition,  and  not  a  theory,  Is  pre- 
sented. The  injunctive  relief  offered  by  sec- 
tion 39,  when  sought  for,  will,  in  the  light 
uf  section  46,  be  found  to  be  a  remedy,  that 
does  not  reUeve^  a  function  without  sub- 
stance, a  oamoufiage  which  serves  the  pur- 
l>08e  of  covering  the  hidden  sting  In  sec- 
tion 3& 

Respondents  contend  that  section  38  is  put 
In  force  only  by  the  properly  constituted  au- 
thority, and  in  furtherance  of  this  tbey  argue 
that  not  until  the  final  order  and  decree  of 
the  state  engineer  are  filed  with  the  clerk  of 
the  district  court  may  such  order  become 
operative.   In  this  they  say  is  due  process. 

The  contention  of  respondents  in  this  re- 
spect finds  sanction  only  in  the  fact  that  the 
order  of  determination,  evidence,  and  tran- 
script are  filed  with  the  clerk  of  that  tri- 
bunal wherein  is  vested  the  original  power  to 
determine  matters  of  that  nature.  If  we 
read  the  section  correctly,  It  calls  for  no  Ju- 
dicial investigation  or  sanction  to  put  it  In 
operation.  From  the  time  the  state  engineer 


BEPORTBB  (Nev, 

files  the  orders  of  determination  which  be 
made,  affecGng  certain  property  rights,  he 
might  set  about  under  the  sanction  of  section 
38  and  from  thence  exercise  all  the  Jurisdic- 
tion and  powers  that  by  the  organic  law  were 
reposed  In  the  district  court.  The  Judge  of 
the  district  court,  that'  constituted  officer 
whose  Judgment  and  decision  Is  presumed  to 
be  exercised  and  In  whom  ia  rei>osed  the 
powers  and  duties  under  the  law  of  deter- 
mining title,  possession,  and  right  to  pos* 
session  of  real  property,  might  be  in  the  re- 
mote ends  of  the  state,  yet  by  the  mere  act  of 
filfug  his  determination  the  state  engineer 
becomes  clothed  with  powers  to  fix,  limit, 
regulate,  establish,  and  set  up  the  title  or 
the  right  of  possession  or  the  possession  of 
real  property  within  that  Judicial  district 
This  statfute  may  give  evidence  of  a  studied 
effort  to  clothe  the  proceedings  with  the  out- 
ward form  of  due  process  of  law,  but  with 
that  Ingenious  refinement  of  which  Mr.  Coo- 
ley  makes  mention,  It  is  made  devoid  of  th& 
substance.  Chicago,  Burlington  &  Q.  R.  R. 
Co.  V.  City  of  Chicago,  supra. 

Section  38  ousts  the  district  court  of  its 
constitutional  function  and  seeks  to  repose 
lu  a  ministerial  officer  powers  which  belong 
exclusively  In  that  court  It  is  in  contra- 
vpjition  of  the  letter  and  spirit  of  the  Consti- 
tution, as  expressed  In  section  6,  article  6,  as 
well  as  in  article  3,  §  1. 

In  the  case  of  Bergman  v.  Kearney,  supra, 
plaintiff  contended,  as  does  petitioner  here, 
iliat  these  sections  of  the  act  were  void  as 
conferring  judicial  powers  on  a  nonjudicial 
officer.  In  the  opinion  In  that  case,  the  court 
took  occasion  to  remark : 

"Apparently  it  is  not  the  exercise  of  all  judi- 
cial authority,  bat  the  exercise  of  that  portion 
of  the  Judicial  authority  pertaining  or  belonginK 
to  the  jndii^  deinrtment  which  Is  forbidden.^ 

We  would  search  In  vain  for  an  expres- 
sion more  cogent  to  the  furtherance  of  our 
riews.  Real  prc^rty,  the  title  thereof,  and 
questions  involving  the  possession  or  right  of 
possession  thereof,  are  all  matters  which  the 
Constitution  ordained  shoold  be  originally 
dealt  with,  perthin  to,  and  belong  to  the  Judi- 
cial department.  These  matters  are  exclu- 
sively and  originally  within  the  Jurisdiction- 
al authority  pertaining  and  belonging  to  the 
district  court  The  exercise  of  Judicial  au- 
thority to  the  extent  of  ousting  from  or  coa- 
ferrlttg  possession  of  real  property  Is  not 
only  ultimately,  but  orUAnally,  in  the  district 
court,  and  any  act  which  seeks  to  place  this 
power  to  any  extent  In  any  other  tribunal, 
board,  body,  or  officer  must  fall  by  the  force 
of  the  organic  law,  and  especially  imder  the 
view  thereof  as  expressed  by  the  learned, 
judge  of  the  federal  court  ' 

It  is  the  exception  found  in  section  1  of 
article  3  of  our  Constitution  that  adds 
phasls  to  the  application  of  the  expression  of 
the  learned  Judge  of  the  federal  court: 

"No  persons  charged  with  the  exercide  of 
powers  properly  belonging  to  one  of  these  de> 
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partmcnta  shall  exerdse  asy  functioiia  apper- 
taining to  either  of  the  others,  except  in  caset 
herein  e»pretslj/  directed  or  permitted." 

There  are  excepti(His  expressly  directed 
and  permitted  by  the  organic  law  Itself. 
These  exceptions  furnished  the  basis  for  the 
assertion  In  the  Bergman-Kearney  Case  that 
"a  complete  and  perfect  separatioil  of  pow- 
ers Is  not  made  by  the  Constitution  Itself." 
The  veto  power  of  the  Governor  Is  author- 
ized by  the  Constitution;  likewise  the  Lieu- 
tenant Governor  is  made  the  presiding  officer 
of  the  Senate.  It  Is  by  constitutional  provi- 
elon  that  the  Legislature  is  made  the  judge 
of  the  quallflcatlons  of  its  own  members,  and 
the  Senate,  the  high  court  of  Impeachment 
By  section  6,  art  6,  the  original  JurlsdlcUon 
over  the  subject  of  real  property,  title  there- 
to, and  possession  thereof,  was  specifically 
rested  in  the  Judicial  branch,  and  no  excep- 
tion Is  expressly  directed  or  permitted,  nor 
can  such  exception  be  inferred  from  the  lan- 
guage employed.  The  power  of  originally 
patting  in  motion  the  wheels  of  Justice  ap- 
plicable to  the  title  or  right  to  possession  of 
real  property  is  seated  in  a  designated  branch 
of  the  government,  and  that  without  the  re- 
motest inference  of  exception: 

"When  tlie  Constitntioii  defines  the  circam- 
iCances  under  which  a  right  may  be  exercised 
or  a  penalty  impoeed,  the  epecification  is  an 
implied  prohibitioa  against  legialative  interfer- 
ence to  add  to  the  condition."  Gooley,  Constitu- 
tioiial  limitations,  p.  99. 

It  Is  seriously  contended  here  that  the 
powers  sought  to  be  conferred  on  the  state 
engineer  by  section  29  and  those  sections  fol- 
lowing are  not  such  as  belong  to  Judicial  of- 
ficers; and  in  furtherance  of  this  argument 
It  Is  said  that  all  acts  Judicial  in  their  na- 
tnre  are  not  within  the  exclusive  province  of 
the  Jodlclal  department  of  the  government 
We  are  referred  to  instances  where  nonjudi- 
dal  officers  have  been  required  to  exercise 
foQCtlons  which  in  a  sense  are  Judicial  and 
courts  have  held  statutes  Imposing  such  du- 
ties or  powers  to  be  constitutional.  Perhaps 
the  most  striking  illustration  of  this  Is  found 
in  the  statutes  creating  our  Railroad  Com- 
lulssiott,  the  constitutionality  of  which  was 
passed  upon  in  the  case  of  Southern  Pacific 
T.  Bartlne  (O.  G.)  170  Fed.  725.  But  there 
It  was  held  that  the  power  exercised  by  this 
commission,  as  by  other  boards  similarly 
created,  is,  In  a  constitutional  sense,  legisla- 
tive rather  than  Judicial  "Judicial  power 
in  the  constitutional  sense,"  says  the  court 
la  the  Bergman  Case,  supra,  "is  something 
more  than  authority  to  hear  and  determine ; 
it  includes  the  power  to  decide  finally  and 
conclusively.*'  We  would  add  to  this  eipres- 
KioD  by  saying  that  when  by  constitutional 
niandate  the  power  to  hear  originally  and 
decide  finally  as  to  a  specific  thing,  as  In 
this  instance  the  right  to  possession  of  real 
pwqwrty,  is  placed  in  the  Judicial  branch  of 
the  government,  then  a  statute  which  seeks 
to  confer  these  powers,  either  in  the  initial 
stage  of  determlnattou  or  finally,  la  some 


other  branch  of  the  government,  la  void  as 
against  the  constitutional  mandate.  If  the 
original  Jurisdiction  to  determine  reasonable 
rates  to  be  charged  for  freights  and  -fares  by 
common  carrier  was  a  function  which  by  the 
constitutional  mandate  could  be  exercised 
originally  and  finally  only  by  the  district 
court,  would  not  the  fixing  of  freights  and 
fares  by  a  board  or  officer  other  than  the 
district  court  be  a  usurpation  of  Judicial 
function? 

It  is  absurd  to  argue  that  In  the  proceed- 
ing before  the  state  engineer  nothing  Is  In- 
volved which  belongs  to  the  function  of  the 
district  court  under  Its  constitutional  grant 
of  Jurisdiction.  A  mere  analysis  of  the  mat- 
ter dispels  such  a  contention.  From  the  very 
moment  that  the  state  engineer  attempts  to 
eetablieh  (sections  29,  30,  and  33),  title  and 
right  to  imssesslon  are  involved.  By  reason 
of  the  force  and  effect  of  section  38,  the  Im- 
mediate possession  of  and  right  of  posses- 
sion of  a  usufructuary  estate  is  to  be  deter- 
mined. When  the  proceeding  before  the  state 
engineer  passes  out  of  the  realm  of  Investiga- 
tion Into  that  of  eitablishment  or  determina- 
tion, the  nature  of  the  proceedings  changes ; 
and  the  constitutional  fvescrlptlon,  establish- 
ing the  specific  functions  of  the  several 
branches  of  the  state  government,  as  a  traf- 
fic officer  on  the  avenae  of  governmental 
guarantees,  calls  a  halt  and  points  the  way. 
Up  to  a  given  point  the  proceedings  are  min- 
isterial; when  they  assume  to  establisn  or 
determine  (sections  25  to  38)  they  take  on 
the  nature  of  an  action  to  quiet  title  (Rickey 
LAUd  &  Cattle  Co.  v.  Miller  &  Lax,  supra), 
and  that  function  belongs  from  the  very  ini- 
tial step  to  the  district  court 

It  has  been  suggested  that  the  statute  here 
under  consideration  is  enacted  under  the^M)- 
lice  power  of  the  state  and  for  regulation; 
hence  the  observations  as  to  the  application 
of  the  several  aections  of  the  Constltutlw 
are  not  well  takoL  No  authority  of  which 
we  are  aware  has  ever  held  that  police  regn- 
latlon  took  the  place  of  or  superseded  spe- 
cific constitutional  provision.  Determinatlmi 
and  establishment  of  individual  or  relative 
property  rights  is  one  thing;  police  regula- 
tion after  determination  and  establishment  Is 
another.  Where  by  the  organic  law  Itself  the 
way  is  made  and  the  machinery  furnished 
for  the  carrying  out  of  a  given  policy,  that 
is  final  and  police  regulation  can  only  fol- 
low. 

To  those  who,  believing  In  organized  gov- 
ernment, would  adhere  to  a  democracy,  the 
Constitution  Is  looked  to  as  the  instrument 
of  guaranty,  and  Its  specific  Inhibitions  and 
commands  are  to  be  enforced  and  carried 
out  We  are  referred  to  the  learned  words 
coming  by  way  of  an  excerpt  from  an  ad- 
dress of  Mr.  George  B.  Rose,  of  the  Arkan- 
sas bar.  The  language  and  thought  therein 
expressed,  In  the  midst  of  the  prevailing 
opinion*  Ig  most  refreshing  and  enlightening. 
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In  our  hnmlAe  way  we  ml^t  interpolate  the 
words  of  the  learned  author  hy  Baying:  that 
the  Constitution  is  never  a  "dam  to  stem  the 
tide  of  hainan  progress,"  when  it  points  the 
way  and  paves  ttie  avenne  by  which  that 
progress  may  be  accomplished.  It  is  the 
avoidance  of  ttiat  "broad  channel**  famished 
by  the  organic  law  for  human  pngmes,  and 
evasive  constructions  sanctioning  such  avoid- 
ance, that  imperils  the  existence  of  constitu- 
tional gDvra-nment  by  making  the  same  a 
"mere  scrap  of  paper**  ratfaw  thai^  a  guar- 
anty. It  is  the  "ConstltuticHi  be  damned" 
theory  that  wrec^  the  chariot  of  democratic 
government  and  makes  the  road  of  constitu- 
tional safety  a  Qnagmh>e  of  uncertainty. 

In  the  proceeding  before  os  it  is  sought  to 
prohibit  the  district  court  from  assuming 
jurisdiction  of  a  matter  involving  title  and 
right  to  possession  of  real  property  where  a 
determination  and  establishmmt  of  that  ti- 
tle has  been  already  made  by  a  ministerial 
officer  and  where,  notwithstandii^  the  con< 
atitutional  direction  that  such,  was  the  origi- 
nal function  of  the  disMct  court,  the  deter- 
mlnatlon  and  establishment  as  originally 
made  by  the  ministerial  officer  can  only  be 
affected  to  the  extent  of  modification. 

The  order  of  determination  was  originally 
and  finally  made  by  a  ministerial  officer,  and 
In  this  -be  exercised  functions  belonging  to 
the  district  court 

The  district  court  assumes  to  take  Jarls- 
diction  of  this  matter  after  determination  -by 
a  ministerial  officer,  and  can  only  review  to 
nlttmately  affirm  or  modify  that  determina- 
tion. In  this  it  permits  Itself  to  be  divested 
of  original  Jurisdiction  and  assumes  an  ap- 
pellate JariBdicti(m  forbiddra  by  the  Consti- 
tntion. 

The  order  of  determination  wblCh  the  low- 
er court  will  act  upon  and  which  it  will  mod- 
1^  or  affirm,  Is  a  decree  by  which  It  la  bound, 
and  not  of  its  own  making.  It  la  not  due 
process  of  law. 

The  writ  afaould  have  issued. 

(87  Or.  476) 

ARCHAMBEAU  T.  EDMUNSON  et  al 
(Supreme  Court  of  Oregon.    Feb.  26,  1918.) 

1.  Trial  ^=>3G6— Speciai.  Intebbooatobies— 
Defects. 

Objections  to  the  form  of  special  interroga- 
tories submitted  are  waived  where,  prior  to  sub- 
mission, thej  were  not  called  to  tlie  court's  at- 
tention. 

2.  TaiAi,  «s>350(2),  355(3)— Spioial  Iitteb- 
BOOATOBiBS— Objections. 

A  special  interrogatory  should  not  submit  to 
the  jury  a  question  callin^for  a  conclusion  of 
law,  and.  in  order  to  sanction  judgment,  a  spe- 
cial verdict  should  contain  statements  of  ulti- 
mate facta. 

3.  Deeds  «=»66  —  Delivxbt— Question  of 
Fact. 

Where  there  is  any  controversy  upon  the 
subject  the  delivery  of  a  deed  or  instrument  of 
such  nature  is  a  question  of  fact 


4.  Trial  <&=>366— Speciai,  Iktbbboqatobibs— 
Objections— Waiveb. 
Where  the  court's  attention  was  not  called 
to  any  defect  of  form,  a  special  interrogatory 
aubmittinz  to  the  jury  the  question  whether  a 
contract  for  the  sale  of  land  was  delivered  is 
not  open  to  objection  on  the  ground  that  it  call- 
ed for  determination  of  the  ultimate  fact  of  de- 
livery instead  of  the  evidentiary  facts  from 
whidi  that  fact  was  to  be  deduced. 

6.  Evidence  ^=>246  — Adhibsionb  — Aduis- 
BIONS  IN  Open  CorrBT. 

In  an  action  for  damages  for  breach  of  con- 
tract to  convey  land,  where  pUintifa  counsel  fan 
open  court  stated  that  if  the  contract  was  not 
delivered  plaintiff  would  only  be  entitled  to  re- 
cover sums  paid,  such  statement  is  an  admission 
binding  on  plaintiff,  and  a  verdict  for  a  greater 
sum  cannot  be  sustained  where  the  jury  found 
that  the  contract  had  not  been  delivered. 
C  Tbial  «=»359(1)— Special  Findings— Con- 
flicts. 

Under  L.  O.  L.  {  155,  special  findings  by  the 
jury  will,  where  conflicting  with  the  general 
verdict,  control. 

7.  Appeal  and  Esrob  «=>876  —  iREvraw  — 
Questions  Pbesented. 

While  under  L.  O.  L.  i  548,  an  order  set- 
ting aside  judgment  is  deemed  a  final  judgment 
for  the  purpose  of  review,  yet  as  there  is  no  de- 
termination on  the  merits,  the  propriety  of  a 
ruling  that  counterclaims  and  defenses  inter- 
posed by  certain  of  the  defendants  were  suffi- 
cient cannot  be  reviewed. 

8.  Tbial   <t=>219  —  lNBTBncTiONS— "Execu- 
tion OP  Wbitinq." 

In  an  action  for  damages  for  breach  of  a 
contract  to  convey  land,  an  instruction  that  be- 
fore the  contract  could  be  binding  on  defend- 
ants there  must  be  an  execution  and  delivery, 
and  if  there  was  no  delivery  or  if  there  was  an 
unauthorized  delivery  there  could  be  no  recov- 
ery, is,  under  L.  O.  L.  g  777,  declaring  that  the 
execution  of  a  writing  is  the  subscribing  and  de- 
livering, erroneous;  there  being  no  attempt  in 
the  instructions  to  define  or  explain  what  in 
law  constitutes  the  delivery  of  a  writing. 

9.  New  Tbial  <s=>40(^— Aothobitt  or  Coubt 
— Ebbob  of  Law. 

Under  Const,  art  7,  f  3,  as  amended,  de^ 
daring  that  in  actions  at  law  where  the  value 
in  controversy  shall  exceed  920  the  right  of 
trial  by  pury  shall  be  preserved,  and  no  fact 
tried  by  jury  shall  be  otherwise  re-examined  in 
any  court  unless  the  court  can  alBrmativdy 
say  there  Is  no  evidence  to  support  the  verdict, 
the  trial  court  has  authority  on  its  own  motion 
to  grant  a  new  trial  on  account  of  errors  in  in- 
structions submitting  the  cause  to  the  jaryt 
even  though  no  exception  was  taken. 

Department  2.  Appeal  from  Circuit  Court. 
Lane  County;  G.  F.  Sklpworth,  Judge. 

Action  by  F.  A.  Archambeau  against  Don- 
na Edmunson  and  others.  On  defendants' 
motion  a  Judgment  and  verdict  for  plaintiff 
was  set  aside,  and  thereafter  the  court  on  its 
own  motion  set  aside  a  second  Judgmmt  and 
granted  new  trial,  from  which  order  defend- 
ants appeal,  and  plaintiff  cross-appeals  from 
the  order  setting  aside  the  first  judgm^ti 
Affirmed. 

This  was  an  action  to  recover  damages  for 
the  alleged  breach  of  an  agreement.  The 
complaint,  as  far  as  deemed  material  herein, . 
substantially  charges  that  on  September  — | 
1912,  a  written  contract  was  subscribed  by 
the  parties  whereby  the  defendants.  In  con- 
sideration of  the  payment  of  ¥150  an  acre, 


For  other  cmu      sam«  topic       KET-NUMBEB  Id  mil  Ker-Numbered  Digests  and  Indexes 


Digitized  by 


Or.) 


ARCHAMBEAU  t.  EDMUNSON 


187 


sUpnlated  to  sell  and  convey  to  the  plaintiff 
a  sand  and  gravel  bar  in  the  Willamette  riv- 
er on  the  BUgbton  farm  in  Lane  county,  Or., 
and  within  a  designated  time  they  .would  pro- 
cure a  survey  of  the  land  and  deposit  with  a 
Bpedfled  hank  an  abstract  showing  a  market- 
able title  to  the.  tract  and  a  deed  conveying 
It  to-tbe  plaintiff ;  that  pursuant  to  the  terms 
of  the  agreement  he  too^  possession  of  the 
land,  made  valuable  toqiroTements  thereon, 
and  paid  $400  on  account  of  the  purchase 
price;  that  the  written  contract  was  subse- 
Quently  modified  so  that  plaintiff  agreed  to 
pay  ¥175  an  acre  for  the  premises;  that 
without  his  consent  the  defendants  sold  and 
«Hiveyed  to  a  third  person  a  part  of  the 
tnct  which  they  had  stipulated  to  grant  to 
the  plaintiff,  to  his  damage^  etc.  The  au- 
9wec  denies  the  material  averments  of  the 
oHnplaint  and  for  a  further  defense,  so  far 
as  considered  important,  alleges  in  effect  that 
no  written  agreement  had  ever  been  consum- 
mated by  tlie  parties;  that  the  defendants 
bwl  fully  performed  all  the  terms  of  an  oral 
agreemoit  to  sell  and  convey  the  land,  caus- 
ing the  premises  to  be  surveyed  and  toidered 
a  deed  therefor  to  the  plaintiff  from  whom 
they  demanded  the  rnnainder  of  the  consid- 
eration, but  he  refused  to  comply  therewith. 
For  another  defense  and  by  way  of  counter- 
daim  the  answer  cAiarges  that  the  plaintiff 
hauled  away  from  the  bar  sand  and  gravel 
of  a  specified  value,  and  tqwn  deinand  for  the 
payment  thereof  he*  refused  to  adjust  the 
matter  to  ttie  defendants*  damage.  A  reply 
put  in  issue  the  allegations  of  new  matter 
in  the  answer.  At  the  trial  of  the  cause  tes- 
timony  was  received  on  the  part  of  the  de- 
fmdants  tending  to  show  that  a  writing  was 
rabscribed  by  them  and  left  with  their  attor- 
ns from  whom,  without  their  consent,  an 
agent  -of  the  plaintiff  obtained  the  document 
tot-  the  represented  purpose  of  making  a 
copy,  and  thereupon  delivered  the  paper  to 
Ms  principal  who  signed  it  When  all  the 
testimony  had  been  received,  the  court  ad- 
dressing plaintiff's  counsel  Inquired : 

"It  the  jory  should  find  that  this  contract  was 
never  dehvered  to  the  plamtlff,  then  do  you 
cmcede  that  your  case  would  foil?" 

The  counsel  replied: 
Ho,  air;  I  do  not. 

"^e  Conrt:  Suppose  that  tb«  jury  should 
find  tbat  tbis  contract  was  never  consummated, 
Mver  delivered? 

••Connsel;  Eveo  in  that  event,  we  would  be 
totiUed  to  our  money  back  on  the  ground  that 
ti>e  Ttolation  of  the  contract  was  wUlful. 

'The  Court:  You  would  not  contend  that  you 
wonld  be  entitled  to  any  more  than  your  money 

•XJoonsel:  If  they  found  that  no  contract  was 
delivered,  all  we  would  be  entitled  to  would  be 
opon  the  basis  of  a  rescission.   Our  money  back, 

"The  Court:  TTiat  is  one  of  the  special  ques- 
fioos  tbat  I  am  going  to  submit  to  the  jury." 

Thereupon  wrlttra  Interrogations,  without 
objection  or  exertion,  were  propounded  by 
the  court  to  the  Jury,  who  answered  them  as 
fallows:  ' 


Question  No.  1.  Was  the  written  contract 
Exhibit  A  delivered  by  the  defendant  to  the 
plaintiff?    Answer:  No. 

"QuesUon  No.  2.  Did  the  defendants  offer 
to  convey  to  the  plaintiff  all  the  land  which  they 
agreed  to  convey?   Answer:  No. 

"Question  No.  3.  How  much,  if  any,  is  the 
plaintiff  entitled  to  as  general  damages?  An- 
swer: $1,600. 

"Question  No.  4.  How  much.  If  any,  are  the 
defendants  entitled  to  recover  on  account  of 
sand  and  gravel  removed  from  the  premises? 
Answer:  Nothing." 

A  general  verdict  was  also  returned  in 
plaintiff's  favor  for  $1,600,  and  a  Judgment 
was  entered  therefor.  The  defendants'  coun- 
sel then  moved  to  set  aside  such  determina- 
tion and  for  a  judgment  in  favor  of  their 
clients  on  the  ground  that  the  general  ver- 
dict was  inconsistent  with  the  special  flud- 
ings,  which  motion  was  granted.  Thereupon 
the  court,  upon  its  own  motion,  deeming  that 
Its  charge  to  the  jury,  which  was  not  chal- 
lenged in  any  manner,  was  not  sufficiently 
specific  in  respect  to  the  alleged  delivery  of 
the  .written  contract,  set  aside  the  latter 
Judgment  and  granted  a  new  trial,  from 
which  order  the  defendants  appealed.  There- 
after the  plaintiff  also  took  a  cross-appeal' 
from  the  order  setting  aside  the  first  Judg- 
ment 

Ohaa.  A.  Hardy  and  John  M.  Williams, 
both  of  Eugme  (Williams  &  Bean,  of  Eugene, 
on  the  brief),  for  appellant  Fred  B-  Smith 
and  O.  M.  Kissinger,  both  of  Bugote  (J.  H. 
Bower,  of  Xlorence,  and  W.  6.  Martin,  of 
Ehigene,  on  the  bri^,  fmr  respondents. 

ACOOBB,  J.  (after  stating  the  fiicts  as 
above).  [1]  Considering  these  appeals  In  re- 
verse order.  It  Is  contended  by  plaintiff's 
counsel  that  an  error  was  committed  in  sub- 
mitting to  the  Jury  the  first  Intem^tory, 
which  it  is  asserted  involved  ah  issue  of  law 
that  should  have  been  determined  by  the 
court,  and  that  thoui^  the  written  contract 
may  not  have  been  actually  delivered,  the 
Inquiry  took  from  the  Jury  a  conslderatton  of 
the  question  as  to  whether  or  not  the  alleged 
agreement  was  acted  upon  by  the  parties  and 
thereby  ratlfled  bo  as  to  become  a  binding 
obligation,  and  for  these  reasons  the  first 
Judgmoit  was  Improperly  set  asid&  A  text- 
writer,  r^OTing  to  such  Interrogatories,  re- 
marks: 

"If  the  questions  asked  are  defective,  the 
court's  attention  should  be  called  to  the  fact 
before  they  are  submitted,  otherwise  they  will 
not  be  closely  criticized  on  appeal.  But  if  ques- 
tions are  omitted  which  a  party  thinks  should 
be  submitted,  he  cannot  raise  the  question  by 
objecting  to  the  submission  of  the  draft  His 
remedy  is  by  submittins  an  additional  draft 
containing  the  facts  on  which  he  desires  find- 
ings."   Olementson,  Special  Verdicts,  p.  69. 

This  author  further  observes: 

"Objections  to  form  must  he  made  at  the  time 
of  submission,  otherwise  It  will  be  presumed 
that  there  was  assent  to  the  submission  of  ques- 
tions as  drawn  by  the  court"  Id.  193. 

As  no  obje<^n8  to  the  Interrogatories  suIh 
mitted  were  interposed,  nor  additional  drafts 
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saggested,  so  as  to  call  to  the  court's  atten- 
tion the  facts  now  urged  in  respect  to  a  pos- 
sible ratification  of  the  terms  of  the  alleged 
contract,  all  questions  relating  to  that  sub- 
ject were  thereby  waived. 

[2-4]  In  support  of  the  assertion  that  the 
first  Interrogatory  involved  a  question  of  law, 
reliance  is  bad  upon  the  case  of  White  v. 
White,  34  Or,  141,  158,  60  Pac.  801.  56  Pac. 
645,  where,  over  objection,  an  issue  was  sub- 
mitted requiring  a  special  verdict  as  to  the 
delivery  of  a  deed,  and  It  was  held  that  the 
investigation  demanded  properly  related  to  a 
probative  fact  upon  which  the  rights  of  the 
parties  depended  and  was  determinative  of 
the  case,  and  that  the  Interrogatory  did  not 
refer  to  mere  evidentiary  facts,  .which  might 
afford  only  prima  fade  proof  of  some  other 
fact  In  that  case  the  inquiry  submitted, 
omitting  names,  was  In  effect:  Did  the  de- 
ceased in  his  lifetime  voluntarily  place  the 
deed  in  question  In  possession  and  control  of 
the  defendant,  the  grantee  named  in  tbe  seal- 
ed instrument?  An  objection  was  interposed 
to  tbe  question  on  tbe  ground  that  It  was  in- 
conclusive, immaterial,  and  misleading.  The 
jury  answered  the  Inquiry  In  the  affirmative. 

When  there  Is  any  controversy  upon  the 
subject,  the  delivery  of  a  deed  Is  always  a 
question  of  fact.  2  Jones,  Real  Prop.  }  1220. 
In  Flint  V.  Phipps,  16  Or.  437,  439.  19  Pac 
643,  646,  Mr.  Justice  Strahan,  In  speaking  of 
a  deed  remarks: 

"The  question  of  delivery  is  purely  a  qoeBtion 
of  fact" 

lo  State  T.  Leonard.  73  Or.  451,  483.  144 
Pac.  683,  Mr.  Justice  Ramsey  in  referring  to 

this  subject  observes: 

"The  question  of  delivery  is  always  a  question 
of  fact  lor  tuu  jury  where  there  in  any  conllict 
in  tbe  evidence  in  relation  thereto." 

A  text-writer,  discussing  this  matter,  says: 
"Some  courts  have  stated  broadly  that  de- 
livery la  a  question  of  fact  Taken  literally, 
however,  this  declaration  is,  perhaps,  too  sweep- 
ing, as  ignoring  tbe  occasional  Instances  in 
which  the  undisputed  facts  establish  delivery 
as  a  matter  of  law.  And  strictly  speaking  tbe 
question  is  rather  one  of  mixed  law  and  fact, 
for  from  tbe  detail  of  facts  established  the  legal 
conclusion  must  be  drawn,  though,  since  the 
jury  usually  must  find  a  delivery  or  not,  or  else 
the  circumstances  from  which  the  court  may 
draw  its  conclusions,  tbe  question  may  properly 
be  denominated,  as  has  been  done  in  a  number 
of  cases,  largely  one  of  fact,  being  so  much  so, 
indeed,  that  the  decision  of  the  lower  court  is 
conclusive  unless  the  specific  facts  found  con- 
clusively establish  tbe  contrary."  8  R.  0.  L. 
976. 

The  rule  established  sustains  the  statement 
that  an  Interrogatory  should  not  be  submitted 
to  the  jury  which  calls  for  a  conclusion  of 
law  (38  Qyc.  1912,  1917),  and  In  order  to 
sanction  a  judgment  rendered  thereon,  special 
verdicts  must  contain  statements  of  ultimate 
facts.  Id.  1921.  As  no  objection  was  inter- 
posed to  the  form  of  the  Inquiry,  an  answer 
to  which  required  a  consideration  and  deter- 
mination on  the  part  of  the  jury  of  the  ulti- 
mate (fact  tdatlJig  to  the  dellvei;  of  the 


written  contract  and  tiot  the  mere  evidentiary 
facts  from  which  the  fact  ineapable  of  tur- 
ther  analysis,  was  to  be  deduced,  no  error 
was  committed  in  the  respect  alleged. 

[S]  It  la  insisted  by  plaintiff's  counsel  that 
the  second  Interrogatory  assumes  that  the  de- 
fradanta  agreed  to  convey  ^e  land  to  the 
plaintiff,  and  that  this  Inquiry  is  so  Incoq^t- 
ent  with  the  first,  Jhat  an  error  was  com- 
mitted in  setting  aside  the  original  judgment 
From  the  colloquy  betwe«a  the  court  and 
plaintiflfs  counsel,  as  hereinbefore  set  forth, 
the  issue  seems  to  have  been  narrowed  to  a 
consideration  of  the  questltm  as  to  whether 
or  not  tbe  defendants  delivered  to  his  client 
the  written  contract,  and  U  no  surrender 
thereof  had  been  made  then  the  plaintiff's  re- 
covery was  limited  to  $400,  the  amount  paid 
on  account  of  the  alleged  purchase,  from  an 
acceptance  of  which  sum  an  oral  agreement 
to  sell  and  convey  the  land  might  reasonably 
be  inferred,  and  this  being  so,  a  breach  there- 
of required  a  return  of  the  money  thus  re- 
ceived. This  Is  the  construction  which  the 
trial  court  seems  to  have  given  to  the  second 
lnterr(^tory,  the  language  of  which  is  not 
inconsistent  with  the  first 

It  la  argued  by  plaintiff's  counsel  that  the 
jury  unmistakably  intended  to  award  his 
client  a  recovery  of  $1,600,  and  hence  the 
judgment  originally  rendered  therefor  was 
erroneously  set  aside.  The  answers  to  the 
first  and  third  interrogatCHrles  are  inconsist- 
ent when  viewed  In  the  Hght  of  the  questions 
propounded  by  the  court  to  plaintiff's  counsel 
and  his  replies  thereto.  Since  be  thus  sol- 
emnly asserted  In  open  court  that  only  $400 
could  legally  be  recovered,  in  case  the  jnry 
should  find  the  written  contract  was  never 
delivered,  that  declaration  should  be  binding. 

[6]  When  special  findings  made  by  the  Jury 
are  inconsistent  with  the  general  verdict  the 
findings  are  controlliog.  U  O.  L.  |  155 ; 
Rolfes  v.  Russel,  5  Or.  400;  "Loewenberg  v. 
Rosenthal,  18  Or.  178,  22  Pac  601 ;  Leavltt 
V.  Shook,  47  Or.  239,  83  Paa  391 ;  Palmer  v, 
Portland  Ry.,  I*  &  P.  Co.,  62  Or.  639, 125  Pac 
840;  Parker  v.  Smith  Lumber  Co.,  70  Or.  41, 
138  Pat  lOea ;  Herrlln  v.  Brown  &  McCabe, 
71  Or.  470,  142  Pac.  772.  In  consequence  of 
the  inconsistency  in  the  answers  to  the  Inter- 
rogatories mentioned,  the  judgment  based  up- 
on the  general  verdict  was  properly  set  aside. 
Instead  of  disregarding  the  answer  to  tbe 
first  question  returned  by  the  jury  and  roi- 
dering  judgment  on  the  general  verdict. 

[7]  E]xceptiona  were  takra  by  plalnttfTB 
counsel  to  the  court's  ruling  that  a  counter- 
claim, Interposed  as  a  defense  to  the  mainte- 
nance of  the  action,  was  suflSdent  and  in  sus- 
taining the  contention  of  the  defendants  H. 
L.  Edmunson,  Millie  Bli^ton,  and  R.  A. 
Maltzan  that  each  signed  the  writing  tntaided 
as  a  contract  in  order  to  release  an  inchoate 
right  of  ctirtesy  or  of  dower  in, and  to  the 
premises  described  In  the  complaint,  and 
that  neither  of  them  was  liable  for  a  breach 
of  the  acreemeut.   It  will  be  rememborod 
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tbat  the  crosB-appe&l  waa  taken  from  the  or- 
der setting  aside  the  first  Judgment. .  Saoh 
direction  of  a  court  Is  deemed  to  be  a  judg- 
mmt  or  decree  for  the  purpose  of  being  re- 
newed, li.  O.  Ll  I  648.  The  only  questlOTi 
presented  by  an  ai^al  from  an  order  setting 
aside  a  Judgment  is  the  action  of  the  court 
In  that  respect,  and,  as  np  final  determination 
upon  the  merits  of  the  cause  then  remains, 
any  other  ruling  in  relation  to  the  issues 
most  necessarily  be  held  in  abeyance  until  a 
judgment  thereon  has  been  regulnrly  ren- 
dered. The  allied  assignments  of  error  in 
these  particnlaiB  will  therefore  not  be  con- 
■IderecL 

[I,  I]  The  defendants'  counsel  contend  tbat 
gtace  no  ot>jectlcais  were  made  or  exceptions 
taken  to  any  part  of  the  charge  to  the  Jury, 
tbe  court  erred  in  setting  aside  the  Judgment 
ultimately  rendered  In  favor  of  their  clients 
and  In  granting  a  new  trlaL  It  will  be  re- 
membered that  tbe  trial  court,  deeming  Its 
unchallenged  Instructions  in  respect  to  an 
alleged  delivery  of  the  written  contract  were 
Insufficient  properly  to  enable  the  Jury  to 
understand  tbe  rules  of  law  governing  the 
surrender  of  the  possession  of  a  writing,  set 
aside  the  second  Judgment  and  granted  a  new 
trial  upon  its  own  initiative.  Tbe  Jury  were 
charged  later  alia  as  follows: 

"Before  this  written  contract  can  be  binding 
upon  tbe  defendants,  there  must  be  an  execution 
and  delivery  of  the  contract.  If  you  find  there 
was  not  a  delivery  of  tbe  contract,  or  if  you 
find  it  was  an  unauthorized  delivery  of  tbe  con- 
tract, then  X  instruct  you  that  -  the  plaintiff 
would  not  be  entitled  to  recover,  and  it  would 
be  your  dn^  to  return  Into  court  a  verdict  for 
the  defendants." 

From  the  language  thus  employed  it  will 
be  seen  that  a  dlstlnctlim  was  made  between 
tiie  tenuB  "execntlon"  and  "delivery."  while 
onr  statute  dedares:  "The  executlcm  of  a 
wrttingr  ia  the  snbscrlblng^  and  ddlvering  It, 
with  or  without  affixing  a  seal."  L.  O.  U  $ 
777.  Tbe  execution  of  a  document  thn^ore 
necessarily  includes  Its  delivery.  The  In- 
structions do  not  attempt  to  define  or  explain 
In  any  manner  what  in  law  constitutes  the 
delivery  of  a  writing,  which  surrender  of 
PDssessdon  has  been  held  to  mean  any  act, 
word,  or  conduct  from  wbldi  may  reasonably 
be  inferred  an  express  or  Implied  assent  on 
tbe  part  of  one  party  to  the  document  that  it 
sbonld  Irrevocably  pass  beyond  his  control, 
and  then  or  subsequently  to  be  ultimately  pos- 
sessed by  the  other  party  to  the  Instrument 
Pain  V.  Smith,  14  Or.  82,  12  Pac.  365,  58  Am. 
R^.  281;  Shirley  v.  Burcb,  16  Or.  83,  18  Pac 
Kl,  8  Am.  St  Eep.  273;  Allen  v.  Ayer,  26  Or. 
589.  39  Pac.  1;  HoflTmlre  v.  Martin,  29  Or.  240, 
45  Pac.  754;  Tyler  v.  Gate,  29  Or.  515,  45  Pac. 
800:  Payne  v.  Hallgartb,  33  Or.  430,  54  Pac. 
182:  Swank  v.  Swank,  37  Or.  430,  61  Paa  846; 
Plerson  v.  Fisher,  48  Or.  223,  85  Pac.  621; 
Burtis  V.  Kennedy,  49  Or.  588,  90  Pac.  1102; 
Reeder  v.  Reeder,  50  Or.  204,  91  Pac.  1075; 
r«ote  T.  Uchty.  60  Or.  642,  120  Pac.  388; 


Thrush  V.  Thrush,  63  Or.  143,  125  Pac.  267. 

126  Pac.  994. 

Tbe  rule  formerly  obtained  In  Oregon  that 
the  granting  or  denial  of  a  motion  for  a  new 
trial  was  a  matter  resting  within  the  discre- 
tion of  the  trial  court,  whose  action  upon  tbe 
application  would  not  be  disturbed  upon  ap< 
peal,  except  in  case  of  a  manifest  abuse  of 
what  sbonld  have  been  an  exercise  of  sound 
Judgment  Section  3,  art  7,  of  the  Organic 
Law  of  this  state,  as  amended,  declares: 

"In  actions  at  law,  where  tbe  value  In  con- 
troversy shall  exceed  twenty  dollars,  the  right 
of  trial  by  jury  shall  be  preserved,  and  no  fact 
tried  by  a  Jury  shall  he  otnerwise  re-examined  in 
any  court  of  this  state,  unless  the  court  can  af- 
firmatively say  there  ia  no  evidence  to  siipport 
the  verdict"    Gen.  Laws.  Or.  1911,  p.  7. 

Since  that  amendment  became  operative  it 
has  been  held  tbat  tbe  granting  of  a  new 
trial  was  not  a  matter  of  discretion;  that  an 
order  for  tbe  rehearing  of  a  cause  could  not 
be  sanctioned  except  when  tbe  court  had  com- 
mitted some,  error,  which,  if  properly  except- 
ed to  or  seasonably  called  to  the  attention 
of  tbe  court  and  the  motion  denied,  would 
have  been  sufficient  cause  for  a  reversal  of  the 
Judgment  If  It  bad  been  brought  up  for  re- 
view; and  that  under  sndi  circumstances  the 
trial  court  upon  motion  or  sua  sponte  pos- 
sessed adequate  power  and  was  authorized 
within  the  prescribed  time  to  correct  tbe  er- 
Vor  which  it  had  committed  by  granting  a 
new  trial.  De  Vail  v.  De  Vail,  60  Or.  493, 
118  Paa  843,  120  Pac.  13,  Ann.  Cas.  1814A, 
409.  40  L.  B.  A.  (N.  S.)  291;  Taylor  v.  Taylor, 
61  Or.  257,  121  Pac.  431,  964;  Sullivan  v. 
Wakefield.  66  Or.  628.  133  Paa  641;  Smith 
l^pewriter  Ga  v.  McGeorge,  72  Or.  623, 143 
Pac.  906;  Rndolph  v.  Portland  Ry^  L.  &  P.  Co., 
72  Or.  560,  144  Pac.  93;  Frederick  &  Nelson 
V.  Bard.  74  Or.  457, 145  Pac.  669;  McOInnls  v. 
Studebaker,  75  Or.  519, 146  Pac  825. 147  Pac 
626,  Ll  B.  a.  1916B,  868.  Ann.  Gas.  1917B, 
1190;  Delovage  v.  Old  Oregon  C^namery  Co., 
76  Or.  430, 147  Pac.  392, 149  Pac  817;  PuUen 
T.  Eugene,  77  Or.  320,  146  Pac  822,  147  Pac. 
768, 1191,  161  Pac  474,  Ann.  Caa.  1917D,  933: 
Brewster  v.  Springer,  79  Or.  88. 154  Pac  418; 
Wakefield  v.  Supple,  82  Or.  595, 160  Pac.  376; 
Speer  t.  Smith,  83  Or.  671,  163  Pac  979. 

The  rule  thus  established  ought  In  our 
opinion  to  be  enlarged  so  that,  when  by  rea- 
son of  some  misapplication  of  the  principles 
of  law  to  which  no  exception  has  t>een  taken, 
or  in  consequence  of  some  Inadvertence  to 
which  attention  has  not  been  called.  If  the 
court  Is  satisfied  that  a  party  has  not  had  his 
cause  properly  presented.  Justice  which  should 
be  dispensed  In  all  cases  sanctions  the  setting 
aside  of  a  Judgment  rendered  upon  a  verdict 
and  the  granting  of  a  new  trial,  when  such 
action  of  the  lower  court  does  not  violate 
section  3  of  article  7  of  the  Constitution  of 
Oregon,  respecting  the  quantum  of  evidence. 

In  this  Instance,  tbe  action  of  the  court  lu 
granting  a  new  trial  in  consequence  of  its 
failure  properly  to  instruct  the  Jury  In  tela- 
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tion  to  the  delivery  of  the  alleged  written 
contract  brings  this  case  within  the  rule  last 
announced,  and,  this  being  so,  the  orders  ap- 
pealed from  are  affirmed. 

McBRIDE,  G.  X,  and  McCAMANT  and 
BESfSON,  JJ.,  concnr. 


(88  Or.  84) 

OABEL  V.  ABMSTEIONO. 

(Supreme  Court  of  Oregon.   Feb.  26,  1018.) 

1.  Pleading-  ^225(2)— DEicuBjtBB—DiSCBli;' 
TION  07  Court. 

Permission  to  amend  after  a  demurrer  Is 
enstained  should  ordinarily  be  granted,  but  tbe 
matter  rests  in  the  discretion  of  the  court,  and 
denial  of  permission  to  amend  after  demurrer  is 
sustained  to  affirmative  matter  in  defaidant's 
fourth  amended  answer  cannot  be  treated  as  an 
abuse  of  discretion. 

2.  Pij:ADiNa  «s>380— Issozs— BviDENOK  Ad- 
missible. 

Evidence  In  support  of  affinqative  allega- 
tions of  the  answer  to  which  demurrer  was  sus- 
tained, and  which  were  out  of  the  case,  was 
properly  excluded. 

3.  Patmknt  <J^82(4)  —  Recovebt  —  VOLUK- 

TEEES. 

Where,  after  defendant  purchased  a  bakery, 
giving  a  chattel  mortgage  to  secure  the  pur- 
chase-money notes,  and  the  seller  induced  her  to 
pay  for  personal  property  on  the  premises  on 
the  ground  that  it  was  not  included  in  the  sale, 
defendant  cannot,  in  a  suit  to  foreclose  the 
chattel  mortgage,  offset  the  amount  of  the  pay- 
ment which  was  not  made  under  duress,  on  the 
ground  that  the  property  so  paid  for  was  in- 
cluded in  the  sale,  for  defendant  was  as  to  euch ' 
payment  only  a  volunteer. 

4.  Cbattez.  Mobtoaoes  «=»274  —  Belief  — 

INCHES. 

Where  such  payment  was  made  in  July, 
1913,  and  suit  on  the  chattel  mortgage  was  be- 
gun in  October,  1914,  but  the  payment  was  not 
set  up  by  defendant  until  the  filing  of  her  fourth 
amended  answer,  on  March  30,  1916,  the  lapse 
of  time  precluded  recovery  of  the  payment;  no 
equity  other  than  that  arising  on  account  of  the 
payment  appearing. 

6.  Chattel  Mobtoaqxs  4=»277— Plbadino— 
constbuction. 
While  a  pleading  is  to  be  construed  most 
strongly  against  the  pleader,  the  language  is  to 
be  Interpreted  fairly  and  in  accordance  with  the 
intent  of  the  pleader  if  that  intent  is  to  be  gath- 
ered from  a  reasonable  construction  of  the  lan- 
guage used;  hence  in  a  suit  to  foreclose 
a  chattel  mortgage  given  to  secure  notes  exe- 
cuted for  the  purchase  of  a  bakery,  an  answer, 
allying  that  plaintifif,  seller,  misrepresented  to 
defendant  purchaser  the  profitableness  of  the 
bakery  business,  was  a  sufficient  aVerment  that 
the  sale  was  indnced  by  material  misrepresenta- 
tions. 

6.  Set-Off  and  Codntebclaiu  4e»14— Suit 
IN  EquiTT— I^qal  Demand. 
Where  plaintifr  sold  defendant  a  bakery, 
misrepresenting  the  profits  of  the  business,  de- 
fendant's remedy  on  account  of  the  misrepresen- 
tations is  at  law,  and  hence  in  a  suit  to  foreclose 
a.  chattel  mortgage  on  the  property  given  to  se- 
cure purchase-money  not^  defendant  cannot 
as  a  counterclaim  set  up  the  misrepresentations, 
for  Zj.  O.  L.  S  401,  relating  to  counterclaims  in 
equity,  declares  that  the  counterclaim  shall  be 
one  on  which  a  suit  in  equity  might  6e  main- 
tained hy  defendant  againBt  plaintiff. 


7.  PLEADnrO  <=»148— COVKTBUCTIOH— SUZTI- 

CIENCY. 

The  sufficiency  of  a  pleading  is  to  be  tested 
by  its  allegations,  not  by  the  name  which  the 
pleader  has  given  it,  and  an  answer  in  a  suit  to 
foreclose  a  chattel  mortgage,  which  set  up  a  val- 
id defense  by  way  of  recoupment,  is  not  sub* 
ject  to  demurrer,  though  it  was  denominated  a 
counterclaim. 

8.  Set-Off  and  Couwtebclaim  ^»20(2) — ^Re- 
coupment— Pleading. 

In  a  suit  to  foreclose  a  chattel  mortgage 
on  a  bakery,  given  to  secure  purchase-money 
notes,  defendant,  the  purchaser,  and  mortgagor, 
may  by  way  of  recoupment  plead  the  seller's 
misrepresentations  by  means  m  which  the  sale 
was  induced. 

9.  Pleading  «=»143— DKFEims— Dbmurbeb. 

In  a  suit  to  foreclose  a  chattel  mortgage  giv- 
en to  secure  purchase-money  notes,  defendant's 
answer,  setting  up  by  way  of  recoupment  dam- 
ages for  fraudulent  misrepresentations  made  in 
eHecttng  the  sale,  is  not  subject  to  demurrer,  al- 
though the  damages  alleged  to  have  resulted 
from  the  fraud  were  less  than  the  amount  of 
plaintiCfs  demand,  for  such  answer  was  a  good 
defense  pro  tanto. 

10.  Chattel  Mobtoaqes  ^9272  —  Fobbolo* 

BDEE— DEFENSEa 
In  a  suit  to  foreclose  a  chattel  mortgage  on 
a  bakery  given  to  secure  notes  for  its  purchase, 
defendant  s  answer  setting  up  that  the  plaintill 
agreed  not  to  conduct  a  bakery  in  that  section 
for  at  least  a  year,  but  that  shortly  after  the 
sale  he  notified  customers  he  would  soon  be  en- 
frnded  in  the  bakery  huainess,  and  shortly  there* 
after  did  engage  in  such  business  to  defendant's 
damage,  is  defective,  not  showing  that  plaintiff 
opened  the  second  establishment  within  the  year 
period. 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County;  C.  U.  Gantenbein,  Judges 

Suit  by  George  Gabel  against  Jennie  Arm- 
strong. From  a  decree  for  plaintiff,  defend- 
ant appeals.  Reversed  and  remanded. 

This  is  a  suit  brougbt  to  foreclose  a  ebat^ 
tel  mortgage  on  a  bakery,  given  to  secure 
promissory  notes  of  the  defendant,  aggregat- 
ing $2,500.  Payments  had  been  made  on  the 
debt,  and  at  the  .  time  the  suit  was  brought, 
the  balance  due  was  alleged  to  be  $1,100,  with 
Interest  The  defendant  was  permitted  to  file 
foar  answers.  Plaintiff's  demurrer  to  the  af- 
firmative matter  in  the  fourth  amended  an- 
swer was  sustained.  The  court  refused  to 
permit  defendant  to  file  a  fifth  answer,  and 
the  case  was  tried  on  the  complaint  and  the 
denials  contained  In  the  fourth  amended  an- 
swer. The  decree  was  for  plaintiff,  and  the 
defendant  appeals. 

Bradley  A.  EJwers,  of  Portland  (Sears  & 
Ewers,  ot  Portland,  on  the  briefs),  for  api>el- 
lant  B.  Cole,  of  Portiand  {C  A.  Bell,  ot 
Portland,  on  the  briefs),  for  reqwndent 

McCAMANT,  J.  (aft«>  statliig  the  facts  as 
aboTcO.  11]  Errcw  Is  asdgned  on  the  refusal 
of  the  circuit  court  to  permit  defendant  to 
file  a  fifth  amended  answer.  Permission  to 
amend  after  a  demurrer  Is  sustained  should 
ordinarily  be  granted,  but  the  matter  r^ts  in 
the  discretion  of  the  court  West  t.  McDon* 
aid,  74  Or.  421,  423, 144  Pac.  656.  In  the  case 
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at  bar  we  are  advised  by  the  briefs  of  certain 
Diatters  whicti  should  hare  InclinM  the  cir- 
calt  conrt  to  be  liberal  In  permitting  defend- 
ant to  amend.  These  matters  do  not  other- 
wise appear  frwn  the  record.  Wo  cannot  say 
that  there  was  an  abuse  of  the  court's  dis- 
cretion when  defendant  was  denied  the  right 
to  file  a  fifth  answer. 

[2]  Error  is  also  assigned  on  the  exclnston 
of  testimoDy  offered  by  the  defendant.  This 
testimony  tended  to  sustain  the  affirmative 
allegations  which  went  out  of  the  case  on  de- 
murrer. The  Issues  as  they  stood  at  the  time 
of  trial  did  not  authorize  the  admission  of 
tliis  evidence.  The  only  other  errors  assigned 
by  defendant  are  based  on  the  order  sustain- 
ing the  demurrers  to  the  three  affirmative  de- 
fenses set  up  in  the  fourth  amended  answer. 

[3, 4]  The  first  of  these  affirmative  defenses 
alleges  that  defendant  purchased  the  bakery 
described  in  the  mortgage  from  plaintiff  and 
his  co-owners  for  $3,000;  that  $500  of  this 
smn  was  paid  In  cash,  and  that  the  notes  for 
the  security  of  which  the  mortgage  was  given 
represented  the  remainder  of  the  purchase 
price.  It  Is  then  alleged  that  the  vendors 
falsely  represented  to  defendant  that  the  pur- 
diase  covered  certain  personal  property  of 
the  reasonable  value  of  $350,  located  on  the 
premises,  but  that  thereafter  the  vendors  in- 
daced  defendant  to  pay  them  the  sum  of  $350 
for  this  property.  It  is  alleged  that  defend- 
ant Is  entitled  to  have  this  sum  credited  on 
the  cause  of  action  asserted  in  the  complaint. 
Tlie  $350  was  paid  July  7,  1913,  the  suit  was 
hronght  October  23,  1914,  and  the  fourth 
amended  answer  was  filed  March  30,  1916. 
There  Is  nothing  to  show  that  defendant  act- 
ed under  duress  In  making  this  payment 
The  payment  was  made  at  a  time  when  the 
falsi^  of  the  representations  had  been  dem- 
onstrated and  when  defendant  labored  un- 
der no  misapprehension  as  to  the  facts.  She 
therefore  paid  as  a  volunteer,  and  cannot  re- 
cover the  money.  Scott  v.  Ford,  45  Or.  531, 
535-545,  78  Pac.  742,  80  Pac.  899,  68  L.  R.  A. 
468;  Eugene  v.  Lane  County,  60  Or.  468.  470, 
93  Paa  255.  If  she  were  otherwise  entitled  to 
rescind  and  recover  the  $350,  lapse  of  time 
woold  bar  her  right,  in  the  absence  of  some 
equity' not  disclosed  by  this  record.  Ckwper  v. 
milsboro  Garden  Tracts,  78  Or.  74.  85,  152 
Pac.  488,  Ann.  Cas.  1917E,  840.  The  court  did 
not  err  In  holding  this  pleading  insufficient 

[S]  The  second  affirmative  answer  repeats 
the  auctions  of  the  first  defense  as  to  the 
drcumstances  luder  which  the  notes  and 
mortgage  were  executed  by  defendant  It  Is 
then  averred: 

"ThAt  in  order  to  induce  the  defendant  to  por- 
d>ase  from  the  plaintiff,  Henry  Gabel  and  Mary 
GabeL  the  personal  property  hereinabove  de- 
•eribed,  the  plaintiff,  Henry  Oabel  and  Mary 
Gtbel.  falaely  and  fraudulently  represented  to  the 
d^radant  that  many  months  prior  to  said  July 
S,  1913,  they  bad  been  operating  the  said  bak- 
ery; •  •  •  that  they  were  drawing  between 
tbem  |39  per  week  as  part  of  the  running  ex- 
pnuet  of  said  business,  and  after  paying  all  otli- 
V  tt^enses  of  conductuig  the  said  bosineas  were 


making  a  proSt  of  not  less  than  $300  per  month, 
which  they  were  dividing  among  them;  that  said 
bakery  business  was  being  conducted  at  a  large 
profit  of  not  less  than  $300  per  month,  and 
would  continue  in  the  ordinair  course  of  busi- 
ness to  net  defendant  such  profit;  •  •  •  that 
each  and  all  of  the  said  representations  were 
false  and  untrue,  and  were  known  by  the  plain- 
tiff, Henry  Gabel  and  Mary  Gabel,  to  be  false 
and  untrue,  and  were  made  by  them  to  the  de- 
fendant for  the  purpose  of  falsely  and  fraudu- 
lently inducing  the  defendant  to  purchase  said 
personal  property,  and  that  plaintiff  and  Henry 
Gabel  and  Mary  Gabel  intended  that  the  said 
defendant  ahoula  rely  upon  said  representations, 
and  defendant  did  rely  thereon,  and,  believing 
the  same  to  be  true,  made  the  purchase  afore- 
said ;  that  in  truth  and  in  fact  the  said  bakery 
business  had  not  been  conducted  at  a  proflt  by 
the  plaintiff  and  said  Henry  Gabel  and  Mary 
Gabel,  but  had  in  fact  for  some  time  prior  to 
the  said  sale  been  conducted  by  them  at  a  loss." 

There  are  other  allegations  not  necessary 
to  be  quoted.  We  think  that  the  avermrats 
wfdcb  we  have  set  out  suflSciently  allege  ac> 
tiomible  fraud.  They  contain  all  of  the  ele- 
ments of  a  valid  plea  as  defined  in  Rolfes  v. 
Russel,  6  Or.  400,  402.  WhlJe  the  pleading 
Is  to  be  most  strongly  construed  against  the 
pleader,  the  language  is  to  be  interpreted 
fairly  and  In  accordance  with  the  intent  of 
the  pleader  If  that  Intent  Is  to  be  gathered 
from  a  reasonable  construction  of  the  lan- 
guage used.  Defendant  plainly  Intended  to 
charge  that  plaintiff  and  his  co-owners  repre- 
sented that  they  were  in  possession  of  the 
bal^ery  at  the  time  of  the  sale;  that  they  bad 
been  operating  the  bakery  tor  many  months 
at  a  profit  whlcb  was  specified  In  the  repre- 
sentations; that  In  fact  the  bakery  was  con- 
ducted at  a  loss;  tbat  tbe  representations 
were  made  with  intrat  to  deceive  and  were 
acted  on  by  defendant  to  her  Injury.  There 
can  be  no  doubt  of  the  materlallt?  of  tbe  mis- 
representation. The  profitableness  of  a  busi- 
ness is  vitally  related  to  its  value,  and  is  al- 
ways Important  from  the  standpdnt  of  the 
purchaser. 

[8]  This  portion  of  defendant's  pleading  Is 
denominated  a  counterclaim.  It  is  (dear  that 
If  defendant  bad  sued  In  assertion  of  the 
rights  alleged,  ber  remedy  would  have  been 
at  law.  39  Cyc.  1997.  This  affirmative  an- 
swer is  therefore  not  good  as  a  counterclaim 
in  equity  witMn  the  provisions  of  section 
401,  Lv  O.  L. 

[7]  It  Is  well  settled,  however,  that  the  suf- 
ficiency of  a  pleading  Is  to  be  tested  by  Its 
all^ations,  not  by  the  name  which  t|ie  plead- 
er has  given  It  A  pleading  Is  not  obnoxious 
to  general  demurrer  if  any  portion  of  It  by 
fair  construction  states  a  cause  of  action  or 
defense.  Simpson  v.  Prather,  6  Or.  86,  88; 
Jackson  v.  Jackson,  17  Or.  110,  112,  113,  19 
Pac.  847;  Waggy  v.  Scott  29  Or.  386,  388,  45 
Pac.  774.  It  is  of  no  consequence  that  the 
pleader  has  misapprehended  the  legal  effect 
of  his  allegations  and  claims  for  them  con- 
clusions not  warranted.  Hanna  v.  Hdpe,  168 
Pac.  018,  619;  Robinson  t.  Fhegley,  84  Or. 
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124,  128,  130,.  163  Pa&  U66.  If  thla  portion 
of  the  answer  states  a  defense  to  tbe  salt, 
the  circuit  coart  erred  in  sustaining  the  de- 
murrer by  which  it  was  attacked. 

[1]  It  Is  a  well-established  principle  of  eq- 
uity Jurisprudence  that  the  mortgagor  may 
defend  against  the  foreclosure  of  a  purchase- 
money  mortgage  on  the  ground  of  fraudulfflit 
representations  Indudng  the  purchase,  and 
that  this  defense  Is  available  where  the  right 
to  rescind  is  waived  and  damages  are  claimed 
by  way  of  recoupment.  Twltchell  v.  Bridge, 
42  Vt  68:  McMIchael  v.  Webster.  57  N.  J.  Eq. 
205,  41  Atl.  714,  73  Am.  St.  Rep.  630;  Allen  v. 
Heun,  197  111.  486,  494,  495.  64  N,  B.  250  ;  27 
Cyc  1556;  19  R.  a  L.  542,  543;  21  L.  R.  A. 
324,  note.  Under  the  old  chancery  practice, 
such  defense  could  be  set  up  by  answer;  a 
cross-bill  was  imnecessary  to  Its  assertion. 
McMlchael  v.  Webster,  57  N.  J.  Eq.  295,  297, 
298,  41  Atl.  714,  73  Am.  St  Rep.  630.  This  Is 
tantamount  to  holding  these  allegations  defen- 
sive; it  is  well  settled  that  affirmative  re- 
lief UDder  the  chancery  practice  Is  obtainable 
oDly  by  cross-bin.  2  Daniel's  Chancery 
Pleading  and  Practice  (6th  Ed.)  1550;  10  R. 
C.  L.  262.  Twltchell  v.  Bridge,  42  Vt.  68,  74, 
wag  a  suit  to  foreclose  a  purchase-money 
mortgage.  The  answer  alleged  fraudulent 
representations  Inducing  the  purchase  by  de- 
fendant, and  prayed  that  defendant  be  credit- 
ed with  the  damages  suffered  by  reason  of 
this  firaad.  Plaintiff  challenged  the  right  of 
defendant  to  set  up  this  defense  in  equity. 
Hie  court  said: 

"The  technical  objection  to  adjusting  tiiis 
whole  matter  io  this  suit  is  of  no  avail  in  a 
court  of  equity.  It  is  In  no  sense  an  oSeet;  It 
Ib  a  defense  growing  out  of  the  same  contract  on 
which  the  note  and  the  mortfcage  were  givon, 
and  strikes  at  the  consideration  of  the  note. 
The  proof  shows  a  partial  want  of  consideration. 
The  orator  is  asking  tfae  court  in  a  proceeding 
instituted  by  himself  to  enforce  the  note  for  the 
whole  nominal  amount,  and  thus  to  compel  the 
defendant  to  pay  more  than  he  jusdy  or  eqtiita* 
biy  owes,  or  else  to  be  barred  of  his  equity  of 
redemption.  A  party  wtko  asks  eguity  must  do 
equity.  It  is  not  in  accordance  with  equity  law 
to  compel  this  defendant  to  pay  for  land  be  nev- 
er bad ;  to  pay  more  than  uie  orator  is  entitled 
to  hold;  and  to  compel  the  defendant  to  resort 
to  a  court  of  law  to  recover  back  the  excess. 
The  whole  matter  should  be  adjusted  in  this 
suit,  and  the  defendant  decreed  to  pay  only  so 
much  as  the  orator  Is  equitably  entitled  to  re- 
ceive and  ultimately  retain." 

We  are  committed  by  two  recent  decisions 
of  this  court  to  the  doctrine  that  on  the  fore* 
closure  of  a  pundiase-money  mortgage  It  la 
competent  for  the  defendant  to  allege  fraud 
on  the  part  of  plaintiff  indudng  the  porchaae 
and  to  recoup  the  damages  arising  therefrom 
against  plaintiff's  cause  of  suit  Kr^nbrlng 
T.  Mathews,  81  Or.  243. 169  Pac.  75;  Hanna  v. 
Hope,  168  Pac.  618,  619.  The  defendant 
was  therefore  within  her  rights  In  ailing 
the  fraud  of  plaintiff  and  his  co-owners  as  a 
defense  to  this  suit 

[I]  Defendant  claims  damages  In  the  snm 
of  ¥760  as  the  result  of  the  fraud  alleged. 


The'  answer  Is  plainly  Insoffldait  aa  a  bar 
to  the  salt,  and  plaintiff  contend  that  tor 
this  reascMi  tt  Is  demurrableu  In  support  of 
Uiis  contention  we  are  dted  to  Webb  v.  Kick- 

erson,  11  Or.  382,  385,  4  Pac.  1126,  Case  Co.  v. 
Campbell,  14  Or.  460,  469,  13  Pac.  324,  Berg- 
man T.  Inman,  43  Or.  466,  464,  72  Paa  1080, 
73  Pac  341,  99  Am.  St  Rep.  771,  and  Spring- 
er T.  Jenkins,  47  Or.  602,  007,  84  Pac  479. 
In  none  of  these  <wlnlons  was  the  langoage 
relied  on  by  plaintiff  essential  to  the  con- 
clusions reached  1^  the  court  The  aath<w^ 
1^  of  these  caaes  is  greatly  Impaired  by  the 
later  decision  of  Swank  t.  Hwert,  66  Or. 
487,  602,  603.  106  Pac  901,  which  overruled 
Springer  v.  Jmklns.  The  case  of  Bergman 
V.  Inman  dtes  Pomeroy  on  Code  Remedies 
(3d  Ed.)  S  608.  In  this  text-book  the  foUow- 
Ing  principle  la  announced: 

"If  a  defense  Is  set  up  as  an  answer  to  the 
whole  cause  of  action,  while  it  is  in  fact  only  a 
partial  one  *  *  *  it  will  be  bad  on  demut^ 
rer." 

This  principle  Is  not  appllcqUe  to  the  an- 
swer under  consideration. 

In  a  suit  for  $1,100  an  answer  setting  up 
fraud  at  the  Inception  of  the  contract  sued 
on  and  claiming  damages  in  the  sum  of  $750 
by  reason  of  the  fraud  cannot  be  treated  as 
an  attempt  to  answer  the  whole  cause  of 
suit  In  a  note  to  the  section  above  dted, 
Mr.  Pomeroy  says: 

"But  this  rule  docs  not  extend  to  an  answer 
simply  pleading  a  set-off  less  than  the  plaintiff's 
demand,  since  a  set-off  is  not  strictly  a  defense.'* 

We  think  that  the  circuit  court  erred  in 
sustaining  the  demurrer  to  this  portion  of 
the  answer. 

[101  The  third  affirmative  defense  is  also 
alleged  as  a  counterclaim.  It  repeats  the 
auctions  of  the  first  defense  as  to  the  cir- 
cumstances under  which  the  notes  and  mort- 
gage were  executed.  It  Is  then  averred  that 
plaintiff  and  bis  co-owners  agreed  with  de- 
fendant that  they  would  not  for  at  least  a 
year,  conduct  a  bakery  in  the  section  of 
Portland  where  the  bakery  sold  was  located. 
It  is  alleged  that  shortly  after  the  sale  plain- 
tiff and  his  co-owners  notified  the  customers 
of  the  bakery  tliat  they  would  soon  be  en- 
gaged in  the  same  business  in  the  same  vi- 
cinity, and  that  shortly  thereafter  tliey  did 
engage  in  the  bakery  business  within  ono 
block  of  defendant's  location.  It  is  alleged 
that  defendant  failed  In  business  aa  the  re- 
sult of  this  competition,  and  damages  in  the 
sum  of  $250  are  claimed  on  this  ground. 

This  pleading  is  defective  in  that  it  foils 
to  allege  a  consideration  for  the  agreement 
relied  on,  and  in  that  It  falls  to  all^  that 
plaintiff  and  his  associates  opened  thdr  com- 
peting bakery  within  a  year  from  the  date 
of  the  sale  to  defendant  Tfae  circuit  court 
did  not  err  in  sustaining  the  demurrer  to 
this  portion  of  the  answer. 

The  judgment  is  reversed,  and  the  cause 
remanded. 

MOORE  and  BENSON,  J3^  concur. 
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BDBNBTT,  X  {concnrrinff  specially).  A 
mere  defense  la  not  as  a  rule  available  as 
ground  for  an  original  action.  This  chiarac- 
terlstic  distinguishes  the  second  affirmative 
answer,  and  puts  It  in  the  classification  of 
pure  counterclaims,  for  without  reference  to 
whether  the  chattel  mortgage  was  due  or  not 
ia  already  paid,  the  defendant  could  have  in- 
stituted an  action  at  law  to  recover  damages 
from  the  plaintifT  for  the  fraud  he  had  prac- 
ticed upon  her  immediately  upon  her  discov- 
ery thereof.  She  thus  had  a  plain,  speedy, 
and  adequate  remedy  at  law,  ousting  the 
equity  side  of  the  court  of  jurisdiction,  as 
taught  by  section  389,  L.  O.  L.,  and  citations 
in  the  appended  note.  By  alleging  a  return 
or  refused  offer  to  return  what  she  had  re- 
ceived in  the  transaction,  she  might  have  us- 
ed the  fraud  as  an  element  in  the  statement 
of  a  cause  of  suit  to  rescind  the  contract  by 
which  she  became  the  owner  of  the  bakery, 
to  cancel  the  notes  and  mortgage,  and  to  re- 
store to  her  what  she  had  paid.  Again,  if 
she  bad  added  to  her  present  statement  an 
averment  that  the  plaintiff  is  insolvent,  so 
that  a  claim  for  damages  could  not  be  col- 
lected from  him,  she  would  have  had  a  good 
answer  under  section  401,  L.  O.  L.  '  In  both 
cases  the  matter  would  have  been  of  equi- 
table cognizance,  and  In  the  first  an  original 
salt  could  have  been  maintained.  If  the 
question  were  res  Integra,  the  writer  would 
dissent  from  the  conclusion  reached  by  Mr. 
Justice  McCAMANT  on  the  ground  that  the 
answer  doeu  not  state  a  counterclaim  in  equi- 
ty ;  but  as  the  court  has  decided  It  the  other 
way  in  Hanna  v.  Hope,  and  Kreinbrlng  v. 
Uathews,  which  he  cites,  and  as  the  rule 
seems  to  be  confined  to  purchase-money  mort- 
gages, I  concur  on  the  ground  of  stare  de- 
dsla. 


vn  Or.  «s> 

GREAT  WESTERN  LAND  CO,  v.  WAITE. 
(Supreme  Court  of  Oregon.   Feb.  26,  1918.) 

BboKERS  ^343(3)  —  CONTBACT  OF  EMPLOY- 
MENT— Statute  of  Fbauds. 
Correspondence  held  not  to  show  a  contract 
of  employment  of  plaintiff  by  defendant  as  his 
broker  to  sell  land,  within  L.  O.  h.  i  808,  re- 
quiring a  written  memorandum  of  such,  contract, 
expressing  the  consideration. 

Department  1.  Appeal  from  Circuit  Court, 
Uultnomah  County;  Bobert  G.  Morrow, 
Judge. 

On  petition  for  rehearing.  Overruled. 
For  former  opinion,  see  168  Paa  Q27. 

John  K.  KoUocfc,  of  Portland,  for  appel- 
lant C.  I*  Beamas,  and  Uttlefleld  &  Ma- 
(Hire,  all  of  INHtland,  tor  respondent 

BCRNEIT,  J.  Protestlne  against  the  re- 
versal of  the  Judgment  for  tiie  plaintiff  in 
Ola  cas^  with  dlrectltms  for  the  trial  court 
to  enter  a  jodgment  of  nonsuit  therein,  the 
Idalntur  baa  filed  a  petition  for  rehearing, 
enitetklbig  that  it  was  wrong  to  grant  the 


nonsuit;  that  the  decision  was  erroneous  In 
refusing  to  consider  testimony  as  to  the 
contents  of  a  missing  letter;  and  that  the 
condualon  reached  was  contrary  to  earlier 
decisions  of  this  court  upon  the  same  ques- 
tion under  the  statute  of  frauds.  For  the 
sake  of  greater  clarity  we  here  set  down  In 
full  all  the  papers  passing  between  the  par^ 
ties  aa  disclosed  by  the  record: 

1. 

"Nov.  25,  1913. 
"Mr.  Waite,  Sutherlin.  Oreg.— Dear  Sir:  We 
understand  that  you  are  the  owner  of  a  large 
tract  of  land  at  Round  Prairie,  and  that  the 
same  hag  been  submitted  on  the  basis  of  $20 
an  acre.  We  believe  that  we  are  in  a  position 
to  BuccessfuU;  submit  this  property  and  would 
like  to  have  your  authorization  to  submit  the 
same  and  giving  us  the  very  lowest  cash  price 
oa  the  property,  also  statinK;  what  commissions 
yon  would  pay  in  the  event  of  sale ;  also  stat- 
las  whether  you  would  consider  good  income 
city  trade  for  part  or  all  of  the  property.  We 
have  some  clients  interested  in  a  proposition 
of  this  kind  and  your  immediate  attention  to 
this  will  be  highly  appreciated  aa  our  parties 
are  waiting  for  an  answer  from  us.  Thanking 
you  for  your  immediate  attention  to  this,  we 
beg  to  remain,  ' 
••Yours  truly, 

"Qreat  Western  Land  Co.,  Inc., 

"By         ,  President" 

2. 

As  shown  by  the  oral  testimony  to  which  al- 
lasion  has  been  made,  all  that  the  missing  letter 
amounted  to  was  a  request  from  the  plaintifl 
to  Waite  asking  for  an  answer  to  the  letter 
above  quoted,  dated  November  25,  1913. 

8. 

"December  18.  1913. 
"Great  Western  Land  Co.,  Eugene,  Oregon- 
Gentlemen:  Tour  favor  of  December  first  at 
hand  and,  in  answer  to  the  same,  b^  to  state 
that,  if  you  have  a  purchaser  for  my  Boaad 
Prairie  tcact  of  land,  consistins  of  thirty-five 
hundred  eif;ht-two  (35S2)  acres.  I  will  make  tbe 
price  fifteen  dollars  ($15)  per  acre  net  to  me. 
This  is  a  bed  rock  price  and  will  only  be  of- 
fered at  that  price  for  a  short  time.  If,  in  case 
you  have  an  interested  party.  I  will  fcive  you 
a  reasonable  time  in  which  to  close  the  deal, 
but  would  not  care  to  give  any  extended  op- 
tion at  this  time.  This  place  sold  for  fifty-four 
thousand  ($54000)  six  years  ago.  and  since  that 
time,  farm  lands  have  more  than  doubled  is 
value  in  our  county.  My  terms  would  be  one- 
half  cash,  and  balance  on  three  or  five  years' 
time,  at  eight  per  cent  These  terms  miftht  be 
changed  a  little  to  suit  purchaser,  but  any 
amount  left  standing  on  tbe  place  would  ha'vt 

to  bear  eight  per  cent  Interest.  _   

"Very  respectfuUy  yours.     F.  B.  Waite, 
"Sutherlin,  Oregon." 

4. 

"December  20,  1913. 
"F.  B.  Waite,  Sutherlin,  Oregon— Dear  Sir: 
Replying  to  your  favor  of  the  18th  Inst,  and 
thanking  you  for  your  kind  offer,  on  tbe  basis 
of  which  we  are  now  endeavoring  to  negotiate 
a  deal  for  your  property,  we  will  say  that  it  is 
possible  that  our  client  may  not  be  able  to  pay 
one-half  cash  at  this  time,  but  we  believe  that 
such  a  substantial  payment  will  be  made  that 
the  balances  would  he  amply  secured.  We  are 
co-operating  with  some  other  people  in  the  mat< 
ter  of  handling  this  deal  and  naturally  will  en- 
deavor to  make  as  much  profit  out  of  the  trans- 
action as  possible,  and  will  expect  you  to  pro- 
tect us  in  tbe  matter  of  difference  between  the 
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net  price  and  tiie  qiiotati<His  to  be  made  to  the 
purcbaBer ;  we  undentand  this  is  in  the  neigh- 
borhood of  ?20.00  an  acre,  although  it  may  be 
considerably  less  before  the  deal  is  finally  con- 
sununated.  We  feel  that  you  are  entitled  to 
know  the  details  of  the  transacUon  and  shall  be 

fiteased  to  keep  you  informed  aa  to  our  progress 
Q  the  matter.  'Again  thanking  you  for  your 
faTor  and  trusting  that  we  may  be  able  to  be  of 
service  to  you,  we  beg  to  remain, 
"Yours  truly, 

''Great  Western  Land  Co.,  Inc., 

"By        ,  Presidenf 

6. 

"MarshSeld  Ore  Jan  2  1914 
"Great  Western  Land  Co  Eugene  Ore 

"Will  be  here  Chandler  Hotel  until  further 
notice  F.  B.  Waite" 

(Telegram.) 

6. 

"Sutherlin,  Ore.,  Jan.  6, 1914. 
*'I  hereby  agree  to  protect  you  The  Great 
Western  lland  Co.'  of  Eugene  in  the  sale  of 
3582  acres  Round  Prairie  to  Rev.  Doering  or 
associates.  The  price  shall  be  not  less  than 
$16.50  to  the  Rev.  Doering  and  $15.00  net  to 
me.  Subject  to  change  only  under  agreement 
with  you.  F.  B.  Waite," 

7. 

"Eugene  Ore  Jan  6  1914 

"F.  B.  Waite  Sutherlin  Ore 

"Out  of  our  commiRsiuu  of  one  dollar  and  fifty 
cents  per  acre  we  will  stand  as  a  part  payment 
for  getting  immediate  possession  Itound  Prairie 
Farm  one  thousand  dollars  one  half  commis- 
sion payable  when  first  payment  of  ten  thousand 
dollars  is  made  balance  of  commission  'payable 
out  of  second  payment 

"Great  Western  Land  Co." 

(Telegram.) 

The  missing  letter  is  negligible  and  the 
omission  to  consider  testimony  about  it  fur- 
nishes no  ground  for  rehearing  because  it 
adds  notbing  to  terms  or  conditions  of  the 
negotiation.  The  letter  opening  the  corre- 
spondence on  behalf  of  plaintiff  properly 
may  be  construed  as  that  of  a  buying  broker 
approaching  a  landowner  in  the  interest  of 
the  former's  client.  The  plaintiff  there  in- 
forms the  defendant  that  "we  have  some 
clients  interested  in  a  proposition  of  this 
kind,"  and  the  defendant  was  well  within 
his  rights  in  considering  this  as  an  overture 
by  those  clients  acting  through  their  own 
broker  to  begin  negotiations  for  the  purchase 
of  the  land  in  question.  We  note  indeed  that 
the  plaintiff  asks  in  that  letter  that  the  de- 
fendant state  what  commission  he  would  pay 
tn  the  event  of  a  sale;  but  asking  the  ques- 
tion does  not  amount  to  a  contract.  It  is  not 
a  case  where  silence  gives  consent  On  the 
contrary,  In  the  defendant's  letter  of  Decem- 
ber 18th  we  find  him  treating  this  corre- 
spondence of  the  plaintiff  as  a  quest  for  an 
option.  He  gives  the  lowest  price,  without 
any  intimation  about  commission,  and  after 
saying  that  the  land  will  be  offered  at  the 
price  named  only  for  a  short  time,  he  says: 

"I  will  give  you  a  reasonable  time  in  which 
to  close  the  deal,  but  would  not  care  to  give 
any  extended  option  at  this  time." 

Thus  far  we  have  no  acceptance  by  the 
plaintiff  of  whatever  offer  may  be  framed 
opoQ  the  defendant's  letters.   In  the  next 


letter  of  December  20, 1913,  the  plaintiff  faila 
to  accept  the  condition  imposed  by  the  de- 
fendant for  payment  by  the  purchiiser  of  half 
cash  and  balance  on  three  or  five  years*  time 
at  8  per  cent.,  saying: 

"That  It  is  possible  that  our  client  may  not  be 
able  to  pay  one-half  cash  at  this  time,  but  w« 
believe  that  such  a  substantial  payment  will  b» 
made  that  the  balance  would  be  amply  secured." 

Here  also  ts  an  utter  Uu^  of  acc^tanoe 
of  the  offer  of  the  defmdant  so  as  to  corre- 
spond precisely  therewith.  The  telegram 
from  the  defendant  at  Harshfleld  throws  no 
light  upon  the  subject  It  merely  locates 
him  until  further  notice*  Th^  come  the  In- 
Btruiiiait  be  signed  at  Sutherlin,  January  6, 
1914,  and  the  telegram  sent  to  him  by  tfaie 
plaintiff  from  Eugene  on  the  same  day.  The 
testimony  does  not  disclose  which  one  ot 
these  papers  was  first  In  point  of  time.  How- 
ever, if  the  telegram  preceded  the  "protect** 
paper,  the  latter  instrument  does  not  show 
any  assent  to  the  terms  of  the  former  what- 
ever they  are.  If  the  *!protect'*  paper  was 
first,  then  the  telegram  was  an  effort  to  add 
another  condition  to  which  no  sutwequoit 
assent  is  shown,  thus  leaving  the  negotiation 
open  with  the  result  that  there  was  no  con- 
tract for  want  of  final  acc^tance  of  the  ad- 
ditional terma  proposed. 

Remembering  that  the  statute  says,  "Evi- 
dence, therefore,  of  the  agreement  shall  not 
t>e  received  other  than  the  writing  or  secon- 
dary evidence  of  its  contents,"  It  becomes  our 
duty  to  construe  the  quoted  documents  and 
determine  whether  in  effect  they  amount  to 
a  contract  of  hiring  as  alleged  tn  the  com- 
plaint. The  rule  is  as  stated  by  Mr.  Justice 
McBrlde  in  Henry  t.  Harker.  61  Or.  276,  290, 
122  Pac.  298,  290: 

"But  when,  as  In  this  case,  the  contract  con- 
sists wholly  of  a  writing  or  series  of  writings 
all  admitted  to  be  genuine,  and  containing  no 
technical  terms,  the  construction  of  the  writings 
becomes  a  matter  of  pure  law  for  the  court. 
Hutchison  t.  Bowler,  5  M.  &  W.  685:  God- 
da  rd  T,  Foster,  17  Wall.  123  [21  L.  Ed.  689]." 

Looking  at  the  whole  case  made  by  the  cor- 
respondence to  which  the  statute  restricts  us 
as  a  matter  of  evidence,  there  is  no  situation 
disclosed  where  one  party  makes  a  distinct 
proposition  to  the  other  which  is  immistata- 
bly  and  precisely  accepted  by  the  latter  In 
the  exact  terms  in  which  it  was  offered. 
Moreover,  as  we  have  shown,  the  plaintiff 
approached  the  defendant  In  the  character  of 
a  buying  broker  and  agent  acting  and  pro- 
posing to  act  for  another  party  not  disclosed. 
There  Is  nothing  In  the  writings  on  either 
side  showing  that  the  defendant  ever  assent- 
ed to  any  change  of  front  on  the  part  of  the 
plaintiff.  The  writing  of  Janxiary  6,  1914, 
signed  by  the  defendant  at  Sutherlhi,  Is 
consistent  only  with  the  rOle  assumed  by  the 
plaintiff  of  representing  some  one  other  than 
the  defendant.  It  may  be  likened  to  the  tele- 
grams involved  In  the  case  of  Beymer  Bau- 
man  Lead  Co.  v.  Haynes,  81  Me.  27,  16  AtL 
326.   It  seems  that  the  plaintiff  there  was 
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a  wholesale  dealer  in  i»alnt  materials,  and 
ms  represented  by  traveling  salesmen.  The 
dtfendants  were  retailers,  and  telegraphed 
the  plaintiff  thos:  "Will  you  protect  and 
foarantee  us  on  lead  until  your  agent  gets 
hoe?  We  are  offered  indnoements."  The 
plaintiff  answered:  "Tes."  The  court,  am- 
itruing  the  word  "protect,"  said:  "We  are 
ntlsOed  tiiat  the  meaning  ot  the  apreraion 
was  that  the  plaintiffs  would  sell  as  low  as 
the  most  favorable  market  price  at  the  time." 
In  the  l^ht  of  that  precedent  the  writing 
under  Immediate  consideration  ia  profierls 
coDstmed  only  as  an  agreement  by  Watte  not 
to  sell  the  land  for  less  than  f  16.60  per  acre, 
leaving  the  plaintiff  to  get  as  mndh  as  it 
could  from  its  own  client,  the  expected  pur- 
chaser. The  telegrams  in  the  Maine  case 
were  not  set  down  as  an  agreement  to  pay 
nwn^,  but  were  held  to  be  a  stipulation  to 
maintalD  minimum  prices  on  lead.  That  is 
alliralte  did  in  the  present  instance,  grant- 
log  that  the  writing  he  signed  otherwise  ex- 
presses a  valid  contract.  Under  that  in- 
Btrument  tbe  plaintiff  could  have  quoted  any 
price  it  chose  to  its  principal  subject  to  the 
minimum  prescribed  by  its  terms.  It  does 
not  In  any  sense  constitute  an  agreement  by 
Walte  to  pay  money  nor  a  hiring  of  th^plain- 
tiff  by  the  defendant,  and  yet  hiring  is  what 
the  plaintiff  relies  upon  In  its  complaint. 

Again,  in  all  this  correspondence  there  Is 
notUng  expressing  anything  paid  or  prom- 
ised or  a  condition  to  be  performed  by  the 
I^alntiff  which  induced  the  defendant  to  act 
or  to  sign  any  writing.  We  might  almost 
take  judicial  notice  that  a  real  estate  bro- 
ker is  always  on  tbe  lookout  for  a  commis- 
Bion  from  whatever  source  It  may  come.  On 
tbe  other  hand,  it  Is  equally  certain  that  the 
ovner  of  land  usually  declines  to  pay  a  com- 
mission unless  he  has  promised  to  do  so.  To 
that  end  tbe  statute  was  framed  requiring 
the  agreement  to  be  reduced  to  writing  ex- 
pressing tbe  consideration  and  subscribed  by 
the  party  to  be  charged.  Giving  to  all  these 
writings  their  utmost  scope  as  in  effect  one 
inatrumoit,  there  is  no  language  in  any  of 
tbem  amonntlng  to  an  expression  of  the  con- 
sideration even  by  "necessary  implication  as 
MKoe  of  the  courts  have  put  it"  Even  the 
"OMnmlssion"  mentioned  in  plaintiff's  tele- 
snun  of  January  ft,  1914,  may  be  the  com- 
pensation to  be  paid  by  the  purchaser  who 
was  the  client  of  the  plaintiff  as  stated  In  Its 
letter  beginning  the  correspondence.  Going 
to  the  limit  of  construction  favorable  to  the 
plaintiff  in  the  direction  of  implication,  it 
cauDot  be  "necessarily  implied"  that  the 
commission  mentioned  was  to  be  paid  by  the 
defendant 

la  tbe  petition  for  rehearing  the  plaintiff 
has  dted  Bowman  v.  Wade,  54  Or.  347,  103 
Pac  72,  claiming  that  the  decision  therein 
leads  to  the  conclusion  that  a  contract  not 
measuring  up  to  the  statute  of  frauds  Is  not 
tlways  utterly  void.  The  statute,  however, 
njs  In  direct  terms  that  such  an  agreement 
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is  void.  Moreover,  the  oplni<»i  bi  the  case 
does  not  teach  tbe  doctrine  ascribed  to  it. 
It  was  a  case  where  the  plaintiff  averred 
that  he  had  loaned  to  the  defendant  a  sum 
of  money  to  be  repaid  in  three  years,  with 
interest,  and  that,  as  evidence  of  the  loan, 
the  defendant  had  caused  bis  demented  son 
to  execute  a  promissory  note  for  the  laud 
secured  by  mortgage  on  land  to  whicb  he 
had  no  title.  The  defendant  himself  signed 
no  paper.  Under  these  circumstances,  on 
discovering  the  true  condition  of  affairs,  the 
plaintiff  brou^t  the  adion  as  for  money  had 
and  received  seeking  to  charge  the  defendant 
directly  for  repayment  of  the  money.  On 
belialf  of  Wade  it  was  urged  tbat  tbe  agree- 
ment mentioned  was  void  so  far  as  be  was 
concerned  because  it  was  within  tbe  statute 
of  frauds  making  void  under  its  provisions 
"an  agreement  that  by  its  terms  is  not  to  be 
performed  witliin  a  year  from  the  making 
thereof."  So  ftir  as  tbe  statute  of  frauds  is 
concerned  the  opinion  of  Mr.  Justice  Slater 
adopted  the'  argument  of  Mr.  Chief  Justice 
Dixon  In  McCleUan  v,  Sanford,  26  Wis.  595, 
reaching  the  conclusion  that  the  doctrine  of 
the  cases  is  that  the  ^vision  of  the  statute 
now  being  considered  applies  to  contracts 
not  to  be  performed  on  either  side  within  the 
year,  and  that  as  the  plaintiff  Bowman  had 
performed  his  part  of  the  contract  complete- 
ly within  the  year  by  advancing  the  money, 
Uie  statute  did  not  apply.  Even  this  con- 
struction was  limited  to  cases  where  the  stip- 
ulation  sought  to  be  enforced  related  solely 
to  the  payment  of  a  money  consideration. 

Beyond  all  this  also  tbe  court  seems  to 
have  placed  its  decision  upon  tbe  ground 
"that  if  it  were  held  to  be  within  the  stat- 
ute, he  [the  plaintiff]  may  recover  not  upon 
the  contract,  but  for  money  bad  and  re- 
ceived, if  the  complaint  be  so  framed;  this  is 
undoubtedly  held  by  many  authorities"  (cit- 
ing them).  That  Is  to  say,  the  fact  that  the 
plaintiff  advanced  money  to  the  defendant 
may  be  shown  and  for  the  purpose  of  nega- 
tiving tbe  idea  that  it  was  made  to  liquidate 
any  obligation  which  tbe  payor  owed  tbe 
payee,  or  that  it  was  intended  as  a  gift,  evi- 
dence of  the  void  agreement  may  be  received. 
In  any  event,  the  Bowman-Wade  Case  is  not 
apropos  here  because  It  Is  confined  to  cases 
where  there  Is  an  effort  on  the  part  of  the 
plaintiff  to  recover  an  actual  payment  of 
money,  and  the  principle  is  restricted  to  the 
recovery  of  cash  considerations  already  paid. 
The  distinguishing  characteristic  of  that 
precedent  in  that  respect  Is  wanting  here,  for 
It  Is  not  pretended  that  any  money  passed 
between  the  parties  to  the  present  case 

In  brief,  If  we  view  tbe  writings  as  an  in- 
stance of  contract  by  offer  and  acc^tance, 
there  is  no  situation  disclosed  where  one 
party  accepts  precisely  and  exactly  the  offer 
of  the  other  without  proposing  new  terms. 
Further,  the  plaintiff  having  assutq^  the  at- 
titude of  a  buying  broker  seeking  for  an  op- 
tion it  has  shown  nothing  indicating  a  change 
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of  front,  and  thts  does  not  prove  tbe  allega- 
tion that  the  defendant  hired  the  plaintiff; 
and,  finally,  there  Is  no  language  In  any  of 
the  writings,  takm  all  together,  which  ex- 
presses anything  to  be  done,  promised,  or 
performed  hy  the  plaintiff  which  would  serve 
as  an  inducement  or  ccmBlderatton  sufficient 
to  satisfy  the  statute  and  charge  the  defend- 
ant 

The  petiti<m  for  rehearing  Is  overruled. 

McBRIDE,  G.  J.,  and  McCAMANT,  J.,  con- 
cur. 

HARRIS,  J.  (concurring  specially).  The 
writings  suggest  that  the  Great  Western 
Land  Company  might  have  occupied  any  one 
of  three  possible  positions:  (1)  As  a  purchas- 
ing broker  for  its  "client"  H,  E.  Doerlng;  (2) 
as  an  optionee,  if  such  a  term  Is  permissible, 
holding  an  option  with  a  limitation  upon  the 
price  to  be  quoted  by  him;  or  (3)  as  a  sell- 
ing broker  for  Waite.  If  Waite  did  no  more 
than  to  offer  to  deal  with  the  plaintiff  as  a 
purchasing  broker  or  as  an  optionee,  it  would 
avail  the  Great  Western  Land  Company  noth- 
ing if  It  did  not  accept  such  offer.  If  the 
plaintiff  offered  to  deal  with  Waite  as  his  sell- 
ing broker  that  offer  could  not  benefit  the 
plaintiff  if  Waite  did  not  accept  it  The  com- 
plaint alleges  that  the  plaintiff  was  authoriz- 
ed and  employed  to  act  as  a  selling  broker  for 
Waite,  and  hence  by  its  pleading  the  plaintiff 
admits  that  It  did  not  accept  any  offer  that 
Waite  may  have  made  to  deal  with  the  plain- 
tiff as  a  purchasing  broker  for  Its  "clients," 
or  as- tbe  holder  of  an  option.  If  the  plaintiff 
recovOTS  at  all  It  can  tmiy  recover  by  show- 
ing that,  as  a  result  of  an  offer  by  one  and  an 
acceptance  at  that  offer  by  the  other,  It  was 
authorised  and  employed  to  act  as  a  selling 
broker  for  Waite.  If  the  writings  signed  by 
Waite  disclose  nothing  but  offers  to  treat 
with,  the  plaintiff  as  a  purchasing  broker  for 
its  "clients"  or  as  tbe  boldnr  of  on  option, 
the  plaintiff  cannot  prevail,  for  Waite  is  "the 
party  to  be  chained."  Looking  at  tbe  writ- 
ings signed  by  Waite  It  will  be  seen  that 
every  instrument  slgnQd  by  him  proceeds  up- 
on the  theory  that  he  is  dealing  with  or  of- 
fwlng  to  deal  with  Uie  Great  Western  Land 
Company  as  a  purchasing  briber  for  its 
"cUents"  or  as  the  bolder  of  an  option. 
Waite  never  at  any  time  agreed  to  pay  a 
cx)mml88lon.  Tbe  first  letter  written  by  him 
speaks  of  an  optkxi,  and  tbe  "protect"  letter 
of  January  6, 1914,'  makes  It  clear,  especially 
wtaen  construed  In  connection  with  tbe  plain- 
tiff's letter  of  December  20, 1913,  that  he  did 
not  consider  that  he  was  dealing  with  tbe 
plaintiff  as  bis  selling  broker. 

It  most  be  remembered  that  die  plaintiff 
must  produce  a  writing  or  writings  contain- 
ing the  essential  terms  of  the  contract  ex- 
pressed wltii  such  a  degree  of  certainty  that 
It  may  bs  understood  without  recourse  to 
parol  evidence  to  show  the  intention  of  the 
parties.  Browne  on  St  of  Frauds  (Otb  Ed.) 


S  371 ;  20  Cyc.  25a  And  the  writing  or  writ- 
ings relied  lapon  by  tbe  plaintiff  must  tend  to 
prove  and  not  disprove  the  existence  of  an 
agreement  between  tbe  parties  authorizing  or 
emplcQTlng-the  Great  Western  Land  Ckm^iaDy 
to  sell  Waite's  land  for  blm  for  a  commission. 
Browne  mi  St  (tf  Frauds  &ai  E)d.)  {  371a: 
Ostterlln  v.  Bush,  89  Or.  486,  601,  S9  Paa 
706,  65  Pac.  1064.  Giving  tbe  writings  dgned 
by  the  plaintiff  a  meaning  most  favorable  to 
the  plaintiff,  and  tiien  examining  tbe  writings 
signed  by  the  defendant.  It  cannot  be  said 
that  the  parties  at  any  time  made  an  ogree- 
mrait  authorizing  or  onploylng  the  plaintiff 
to  sell  the  land  for  a  eommisston  or  compen- 
satitm  to  be  paid  by  Waite.  The  doCendant 
is  tbe  party  to  be  diarged,  and  the  essential 
terms  of  the  agreanent  must  be  in  writing 
signed  by  bim;  and  while  it  is  true  that  the 
statute  Is  satisfied  bir  letters  and  tel^^rams^ 
it  is  also  true  that  tbe  requirements  of  tbe 
statute  are  not  fulfilled  if  the  letters  and  tele- 
grams amount  to  nothing  more  than  offers 
and  unaccepted  counter  offers. 

Th6  promise  sued  upon  Is  the  alleged  prom- 
ise of  Waite  to  pay  a  onnmisslon  tar  finding 
a  purchaser.  It  Is  not  claimed  that  tbe  plain- 
tiff paid  anything  or  made  any  promise  to 
Walto^ras  a  consideration  for  bis  allied 
promise  to  pay  a  c<Hnmlsalan,  and  tberefore 
the  alleged  service  to  be  rendered  by  tbe  platn- 
tlfl  would  be  the  oonsldeiatbrn  for  tbe  pnmi- 
Ise  sued  upon.  Laying  aside  any  Question 
concerning  tlie  expression  of  tba  consid- 
eration and  viewing  the  service  to  be  per- 
formed by  the  brokw  sc^ely  as  <me  of  the  ea- 
sentlal  elements  ot  the  contract,  it  must,  of 
course,  like  the  other  essential  dements  (riP 
the  contract,  be  stated  In  tbe  writing  with 
such  a  degree  of  certabity  that  It  may  be  un- 
derstood wlth<nit  recourse  to  parol  evidence 
to  show  tbe  Intontitm  of  tbe  parties;  and 
if  tbe  service  to  be  performed  were  so  stated 
it  would  probably  be  sufficiently  expressed  to 
satisfy  the  statute  when  viewed  as  the  ctm- 
slderatlon  for  the  prwnise  sued  upon,  for  It 
would  be  difficult  to  concave  of  a  writing 
whlcb  would  not  either  in  terms  or  by  neces- 
sary Implication  show  the  consideration  for 
tbe  promise  to  pay  a  commission  where  tbe 
service  to  be  performed  by  the  broker  Is  the 
consideration  for  the  promise  of  tbe  owner 
and  the  writing  contains  all  the  essentials  of 
an  agreement  authorizing  a  broker  to  sell 
land  for  a  commission.  The  olffitacle  con- 
fronting the  plaintiff  in  tbe  Instant  case  la 
that  the  writings  do  not  disclose  an  agree- 
ment by  Waite  to  pay  the  plaintiff  a  commis- 
sion if  the  latter  found  a  purdiaser.  If  tbe 
writings  did  reveal  such  an  agreemrat  th^ 
would  probably  contain  an  expression  of  the 
consdderation,  assuming  that  the  service  of 
the  broker  ccmstituted  tbe  ccm^a'atloo,  tost 
it  is  everywhere  held,  Indudlng  Jurisdlctlcma 
having  statutes  requiring  tbe  omsidaration 
to  be  expressed,  that  the  consideration  is  suf- 
ficiently expressed  if  It  la  "^pressly  express- 
ed" or  if  it  appears  by  necessary  Infereace. 
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CMborne  t.  Baker,  84  Minn.  HOT,  8U,  25  N.  W. 
606,  67  ahl  55.  In  no  Jurisdiction  la  It 
hdd  that  tbe  oonridnatl(m  Is  not  pressed 
wben  It  appears  by  necessary  inference; 

"Hie  petition  for  a  rdiearipg  ahoold  be  de- 
nied. 

(11  Op.  Miy  ■  ■ 

WEBSTER  et  ah  T.  ROGERS  et  aL 
(Snpreme  Court  ot  Orefon.    JS^h.  26,  19180 

1.  ExBounoN  <g=>213— Et&ECUTioN  Sals  '—  As 
Judicial  Sau. 

Under  the  Or^n  practice,  a  sale  on  execa- 
tkm  partakes  of  tbe  character  of  a  judicial  sale. 

2.  Execution  <ft=>307— Dek d — TmK  fob  Mak- 
ino. 

Tbe  right  of  a  parchaaer  at  Bucb  a  sale  to 
a  sheriff's  deed  is  not  lost  by  tbe  expiration  of 
the  time  within  which  a  second  execution  eonld 
issue  on  tbe  judgment. 

8.  ExEcmoN  «S9228— AcQtasraa  Laho  at 
JtrDioiAi.  Sau. 
It  was  not  fraudulent  for  a  mortgagee  of 
land,  who  on  account  of  a  great  number  of  judg- 
ment liens  did  not  desire  to  foreclose  at  great 
expense,  to  induce  a  judgment  creditor  to  Issue 
an  execution  and  aeU  tbe  land,  and  to  bny  the 
land  at  tbe  sale. 

4.  RXFOBMATION    OF    iNBTBTTHXim    ^»11  — 
MOBTOAGES— FOBBOLOSUBI. 

A  mortgage  given  as  secari^  for  an  accom- 
BM>dation  "note  to  F.  and  B,"  whereas  tbe  note 
was  in  favor  of  W.  O.,  executed  at  the  F.  and 
B.  bank,  evidencing  a  loan  made  through  the 
good  offices  of  tbe  blank,  could  be  reformed  in  a 
imctosora  ffCP*"l1'  tbe  accommodated  party. 

5.  'TufANOT  at  CoHVOir  «=»19(4)— Mobtgaob 
BT  One  to  AkothkBt-Who  Mat  Pubchase 

AT  POBBGI.OSUBB. 

Where  a  tenant  in  common  mortgages  bis 
iitfetest  to  another  tmant  in  common,  the  la^ 
ter  can  bny  at  a  foredosare  sale. 

6.  TE.yANCT  IK  Coifuon  ^>10(3)  •-  Butinq 

IlTTEBEST  OF  AnOTOEB  AT  JUDICIAL  SALE. 

A  tenant  in  common  can  buy  tbe  interest  of 
another  tenant  at  a  public  sale  nnder  execution 
without  beins  charged  as  a  trustee  for  such 
tenant,  although  he  would  be  a  trustee  if  he 
bought  an  outstanding  hostile  title. 

T.  Tenanct  in  CoHUOH  «s»3S(8)-^nDioiAi. 
Sales— Adiquaot  or  Gousideeation— Eti- 

DXNCB. 

Evidence  held  to  warrant  a  finding  that  a 
tmant  in  common  did  not  buy  tiie  interest  of 
another  tenant  at  a  Judicial  sale  at  an  inade- 
taate  price. 

&  ExEctmoH  «»256(1)— Sales— AcmoN  to 
Set  Aside — ^Laches. 
Where  tbe  interest  of  a  tenant  tn  common 
is  real  property  is  incumbered  with  judgment 
hens  in  excess  of  its  value,  and  where  such  ten- 
ant stands  by  for  18  years  after  his  cotenant  baa 
porch asod  the  formers  moiety  at  execution  sate, 
the  purchaser  paying  all  taxes  and  street  im- 
pTovements  and  constructing  a  valuable  build- 
lag  on  the  land,  the  former  will  not  be  heard 
to  attack  the  execution  sale  after  tbe  expiration 
of  the  liens  of  tbe  judgments  with  which  the 
property  is  incumbered.  A  suit  making  such  an 
attack  <»i  his  behalf  is  barred  by  laobea. 

DtfKrtment  2,  Appeal  from  drcolt 
Couit,  Coos  Comity;  O.  F.  Skipwortb,  Judge. 

Smt  by  Alma  Webster  and  Wlalter  B.  Web- 
•ter  against  S.  C.  Rogers  and  Frank  Rogues 
to  aside  a  sheriff's  deed  as  a  cloud  on 
title.  Decree  Cor  defendants,  and  plaintiffs 
appeal.  Affirmed. 

In  1890  the  defmdant  8. 0.  Rogm  and  W. 
IB.  Webster  contracted  for  the  purchase  of 
lota  2, 8, «,  and  7  In  block  2  of  B.  a  Dean  A 
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Company's  Second  addition  to  Alarshfleld.  A 
deed  in  th^  farm  was  executed  December  1, 
18d2.  They  held  the  property  as  tenants  in 
common.  Webster's  Interest  In  the  property 
Immediately  became  subject  to  a  number  of 
lieds.  The  first  of  t^hese  was  a  mortgage  he 
gave  the  defendant  Rogers  May  14, 1891,  to  se- 
cure the  latter  cm  an  Indorstfnent  of  a  9600 
note  which  Bogers  signed  for  the  accommoda- 
tion of  Webster.  The  seoond  of  Oiem  was  a 
judgment  In  the  sum  of  1399.50  recovered 
against  Wtebsttf  iQr  Ebdu^  and  Miller  Octoba 
8, 1802.  Sundry  other  judgments  were  docket- 
ed agalnat  Webstar  In  1882^  and  still  others 
were  recovered  later.  Webster  paid  the  Inter- 
est on  the  note  indorsed  by  Bogers  untn  May 
18,  1894.  Tbeceattet  he  made  no  paymrats 
and  on  December  18, 1894,  BogOs  was  obliged 
to  meet  the  note,  payii^  tiie  Bum  <tf  ${^.25. 
From  the  time  when  the  contract  of  pur- 
chase was  made  in  1890  Rogers  had  paid  all 
the  taxM  and  other  charges  Incident  to  car- 
rying tbe  property.  By  1896  Webster  was  in 
his  debt  to  the  amount  of  $200  additional  on 
these  accounts.  In  1805  Wdwter  l^t  Or^n, 
acquired  a  residence  in  Arizona  and  remained 
there  until  his  death  on  Getter  7,  1904.  He 
was  hc^elessly  insolvent  when  he  left  this 
state.  The  plaintiff  Walter  H.  Webster  is 
bis  son,  and  the  plaintiff  Alma  Webster  is  his 
granddaughter.  They,  with  Annie  Webster, 
his  widow,  are  bis  betrs  at  law.  In  tbe 
spring  of  1896  tbe  defendant  Bogers  consulted 
Mr.  J.  W.  Bennett  of  the  Coos  county  bar 
witti  a  view  to  the  foreclosure  of  his  mwt- 
gage.  Mr.  Bennett  advised  him  that  so  many 
judgments  had  been  docketed  against  Web- 
ster that  the  foreclosure  of  the  mortgage 
would  be  expensive  and  burdeusMue.  Mr. 
Bennett  suggested  a  sale  of  the  pr<v>erty  un- 
der the  Elchold  and  Miller  judgment,  which 
Bennett  had  secured.  Rogers  acceded  to  this 
suggestion.  An  execution  was  sued  out,  the 
property  was  regularly  advertised  in  the 
newspaper,  which  published  notices  of  all 
sberifTs  sales,  and  on  May  14,  1896,  the  in- 
terest of  Webster  in  these  lots  was  purdiased 
by  Frank  Bogers  in  trust  for  S.  a  Bogers 
for  $40.  The  sale  was  reported  to  the  court, 
and  was  confirmed  Octt^r  IS,  1806.  There- 
after S.  C.  Bogers  exercised  domtoion  over 
the  property.  Tba  lots  were  used  for  the 
storage  of  lumber  and  strae,  permission  for 
such  use  being  given  by  the  defendant  S.  G. 
Rogers,  who  continued  to  pay  the  taxes.  He 
also  paid  a  heavy  municipal  lien  for  a  street 
Improvemait.  A  sheriff's  deed  tii  favor  of 
Frank  Rogers  was  executed  October  29, 1906, 
and  he  conveyed  the  property  to  S.  0.  Rogers. 
On  JannaiT  11,  1004,  S.  0.  Bogeia  acquired 
title  to  lots  1  and  8  in  the  same  block,  and 
In  June,  1006,  be  began  the  constructicm  of 
a  two-story  building  whldi  was  completed  the 
fcAlowing  year  at  a  cost  of  $1(^000,  and  which 
covers  the  lots  pundiased  in  1904  as  well 
as  those  in  dlq>ute  in  this  cas&  Since  thai 
this  d^endant  has  been  In  the  actual  and 
ndusLve  posseasioD  oif  the  property.  Annie 
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Webster  conveyed  her  dower  right  to  S.  0. 
Eogers  September  17,  1912,  for  a  considera- 
tion of  $25.  On  May  28,  1915,  plaintiffs  died 
their  complaint,  alleging  that  tbey  are  the 
owners  of  the  property,  and  praying  that 
the  sheriff's  deed  to  Frank  Rogers  be  set  aside 
as  a  cloud  upon  their  title.  It  nill  not  t>e 
necessary  to  review  the  pleadings;  it  is 
enough  to  say  that  they  were  sufficient  to 
present  the  questions  on  which  the  case  turns. 
The  circuit  court  dismissed  the  complaint, 
and  plaintiffs  appeal. 

W.  T.  Slater,  of  Portland  (Stoll  &  Hodge, 
of  MarshQeld,  on  the  brief),  for  api>ellant8. 
A.  J.  Sherwood,  of  CoqulUe  (L.  A.  LilJeQvlst 
and  Bennett,  Swanton  &  Bennett,  all  of 
Marshfleld,  on  the  brief),  for  respondents. 

McGAMAMT,  J.  (after  stating  the  facts  as 
above).  Plaintiffs  t«Iy  chiefly  on  the  fact  that 
the  ^erllTs  deed  was  not  Issued  to  Frank 
Rogers  until  October  29,  1906.  The  sale  was 
made  on  an  execution  based  on  a  Judgment 
recovered  October  3, 1802.  The  execution  was 
issued  March  11,  1896.  A  period  of  more 
than  10  years  lapsed  between  the  date  of 
this  execution  and  the  date  of  the  sheriffa 
deed;  it  appean  that  no  farther  executions 
were  issued  in  the  interim.  Section  241,  B. 
&  G.  Code,  then  in  force  and  since  repealed, 
was  as  follows: 

"It,  at  any  time  after  the  entry  of  judgment, 
a  period  of  ten  coneocutive  years  shall  have 
elapsed  without  an  execution  being  issued  on 
such  judgment  during  sadi  period,  no  execution 
shall  thereafter  issue  on  such  judgment,  and 
such  judgment  shall  thereafter  be  conclusively 
presumed  to  be  paid  and  satisfied  unless  an  exe- 
cution be  issued  thereon  witiiin  one  year  from 
the  passage  of  this  act" 

Plaintiffs  contend  that  a  sheriff's  deed  can- 
not lawfully  issue  after  the  Judgment  on 
which  It  Is  based  has  lost  its  vitality.  We 
are  dted  to  a  long  line  of  authority  to  the  ef- 
fect that  a  valid  sale  cannot  be  made  under 
an  execution  issued  on  a  dead  Judgment 
Plaintiffs  cite  the  following  cases  in  support 
of  their  ultimate  contention  that  when  the 
life  of  a  Judgment  ends  a  sheriff's  deed  can- 
not thereafter  issue  to  consummate  a  sale 
made  while  the  Judgment  was  effective.  Dix- 
on V.  Dixon,  89  App.  Dlv.  603,  86  N.  Y.  Supp. 
609;  Middlesboro  Water  Co.  v.  Neal,  103  Ky. 
586,  49  S.  W.  428;  McCall  v.  White,  73  Ala. 
5^;  Rucker  v.  Dooley,  49  III.  377,  95  Am. 
Dec.  614;  Harmon  v.  Larned,  58  IlL  169; 
Cottlngham  v.  Springer,  88  111.  00;  Peterson 
V.  Emmerson,  135  111.  55,  25  N.  E.  842 ;  Rann 
V.  McTleman,  187  III.  193,  58  N.  E.  390; 
Bradley  v.  Ughtcnp,  202  111.  154,  67  N.  E.  45. 

The  later  Illinois  cases  do  not  tend  to  sup- 
port plaintiffs'  contention,  because  they  are 
based  wholly  on  an  Illinois  statute  which 
forbids  the  execution  of  a  sheriffs  deed  after 
the  lapse  of  6  years  from  the  expiration  of 
the  period  of  redemption.  The  authority  of 
the  earlier  Illinois  cases  is  destroyed  for  the 
purposes  of  this  case  by  the  decision  in  Cot- 
tin^m  T.  Springer,  88  IlL  90,  96,  97.  This 


case  squarely  holds  that  objection  to  a  sher- 
iff's deed  on  the  ground  here  asserted  Is 
available  only  to  an  Innocent  purchaser  from 
the  execution  defendant;  it  cannot  be  urged 
by  his  heirs. 

The  Alabama  case  holds  that,  when  a  sher- 
iff's deed  is  applied  for  10  years  after  the 
sale,  in  the  absaice  of  evidence  that  the  pur- 
chaser has  been  In  possession,  an  explanation 
of  the  delay  should  be  offered.  The  doctrine 
of  this  case  does  not  help  plaintiffs.  It 
abundantly  appears  that  all  acta  of  dominifm 
over  the  pr(^rty  in  dispute  were  exercised 
by  S.  C.  Rogers  at  all  times  after  the  sheriff's 
sale,  and  that  when  the  sherifTs  deed  was 
secured  his  possesion  was  actual,  hostile, 
and  complete. 

As  we  read  the  Kentucky  case  it  does  not 
hold  that  a  sheriflTs  deed  must  be  executed 
during  the  life  of  the  Judgment  under  which 
the  sale  is  made.  In  that  case  the  sale  was 
made  in  1853;  there  was  no  satisfactory 
proof  that  the  purchase  price  had  ever  been 
paid;  the  defendant  in  the  writ  continued  to 
live  on  the  land  for  7  years  after  the  sale ; 
the  plaintiff  In  the  writ  lived  in  the  immedi- 
ate neighborhood,  and  must  have  known  of 
the  occupancy  of  the  land ;  It  was  doubtful  If 
the  purchaser  had  ever  been  in  possession, 
but,  If  so,  he  had  given  up  possession  prior  to 
the  Civil  War;  the  sheriff's  deed  was  execut- 
ed in  1894,  41  years  after  the  sale.  It  was 
held  that  a  c<mcludTe  presamption  diould 
be  Indulged  that  the  debtor  bad  redeemed 
from  the  sale; 

The  case  of  Dixon  r.  Dixon,  89  App;  Dlv. 
608,  fm-W».  8S  N.  Y.  Supp.  609,  turns  largely 
on  the  ftict  that  the  deed  was  executed  43  years 
aftOT  the  sale  The  opinion  lays  some  empha^s 
on  the  explratlMk  of  the  lien  of  the  Judgmoit 
bef(Hre  the  issuance  of  the  deed.  Under  tbe 
laws  of  New  Y<h^  in  fmee  at  tbe  time  when 
this  sale  was  made  there  was  no  requlronrat 
that  the  sheriff  should  report  bis  proceedings, 
nor  was  any  provision  made  for  conflrmatltm. 
3  Rev.  Stat  N.  Y.  (5th  Ed.)  pp.  651-655.  The 
sale  which  took  place  was  an  execution,  as 
distinguished  from  a  Judicial,  sale.  If  such  a 
sale  Is  made  in  violation  of  law,  the  title  of 
the  defendant  is  not  disturbed,  and  tbe  judg- 
ment of  plaintiff  Is  not  impaired.  There  Is  no 
provision  for  curing  the  defects  by  an  order 
of  confirmation  passed  after  the  expiration  of 
a  period  allowed  for  exceptions  to  the  regu- 
larity of  the  sale. 

[1,  2]  Under  the  Oregon  statute  a  sale  on 
execution  partakes  of  the  character  of  a  Judi- 
cial sale.  It  must  be  reported  to  the  court ; 
It  becomes  effective  to  start  the  period  of  re- 
demption only  when  it  Is  confirmed.  Hie 
Oregon  statute  allows  a  time  after  the  filing 
of  the  report  of  sale  within  which  any  party 
Interested  may  call  the  attention  of  the  court 
to  irregularities  in  the  sale.  The  confirma- 
tion of  the  sale  is  an  acceptance  by  the  court 
of  the  bid  of  tbe  purchaser.  The  judgment 
debtor  la  credited  with  the  amount  of  the 
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btd;  If  he  redeems  the  effect  of  the  sale  is 
abio^ted,  but  the  judgment  stands  satisfied 
In  whole  ox  in  part  In  accordance  with  the 
price  for  ^hich  the  property  is  sold.  Id  any 
event  the  judgment  is  satlsSed  to  the  extent 
of  the  purchase  prica  The  rights  of  the  pur- 
diaser  are  based  on  the  price  paid  for  the 
property  and  credited  on  the  judgment.  In 
the  event  of  redemption  the  purchaser  re- 
cdves  this  sum  with  Interest  He  Is  not  con- 
cerned with  the  remainder  of  the  Judgment 
debt,  and  we  cannot  see  why  the  expiration 
of  its  lien  should  affect  his  right  to  a  sheriff's 
deed.  As  to  the  distinction  between  execu- 
tlMx  and  judicial  sates,  see  IT  Am.  &  Eng. 
Ena  Law  (2d  Ed.)  856;  Borer  on  Judicial 
Sales  (2d  Ed.)  247;  Noland  t.  Barrett,  122 
Mo.  181.  26  S.  W.  692,  43  Am.  St  Bep.  572. 

In  Talbot  v.  Cook,  57  Or.  535,  538,  112  Pac. 
700,  710.  Mr.  Justice  Burnett  discusses  Dix- 
on r.  Dixon,  supra,  and  distinguishes  the 
New  York  law  tram  the  Oregon  law  on  an- 
other ground  which  is  conclusive  of  this 
bnmch  of  the  cwtroTorsr.  His  (pinion 
states: 

"No  limitation  is  expresely  provided  by  our 
Code  against  tlie  time  ■within  which  a  ^«riff 
may  execute  a  deed  to  the  purchaser  at  a  fore- 
doenre'eale.*' 

The  statute  in  force  when  the  dierlff's  deed 
to  Frank  R(^rs  was  executed,  section  1035, 
B.  Sc  C.  Code,  Is  as  follows: 

"The  former  sheriff  shall  return  all  process, 
whether  before  or  after  judgment  or  decree, 
which  he  has  fal^  execated,  and  shiril  complete 
the  execatioD  of  all  final  process  which  he  has 
be^un  to  execute:  .  Provided,  that  in  all  cases 
where  real  property  has  been  or  may  be  sold 
Doder  execution  by  any  sheriff,  and  he  shall  fail 
or  neglect  durinir  bis  term  of  office,  by  virtue  of 
the  expiraticm  thereof,  or  otherwise,  to  make  or 
execute  a  proper  Bheriffa  deed  conveying  said 
property  to  the  piircbaacr;  or  if  through  mis- 
take in  its  execution,  or  otherwise,  any  sheriff's 
deed  shall  be  inoperative,  the  sheriff  in  office 
at  any  time  after  such  purchaser  shall  he  en- 
titled  to  a  deed  shall  execute  euob  conveyance, 
sod  such  conveyance  so  executed  shall  have 
the  same  force  and  effect  as  if  made  by  the 
sheriff  who  made  the  sale." 

A  fair  construction  of  this  statute  nega- 
tives this  contention  of  plaintiffs.  The  sher- 
iS  is  required  to  execute  the  conveyance  "at 
any  time  after  such  purchaser  shall  be  en- 
titled to  a  deed."  To  hold  that  the  pur- 
elia8»*s  right  to  a  deed  expires  with  the  lien 
of  the  judgment  under  which  the  property  Is 
sold  would  be  to  read  into  the  statute  words 
which  tlie  L^slature  has  not  written  there 
and  to  disregard  the  le^^atlve  Intent  mani- 
fested by  the  language  above  quoted. 

[S]  Plaintiff^  charges  of  fraud  are  not 
btffne  out  by  the  evidence.  The  sale  took 
place  at  a  time  when  Wdbster  had  left  the 
state  and  abandoned  all  Intention  of  settling 
with  bis  creditors.  He  had  executed  ^ht 
mortgages  for  sums  aggregating  118,006.13. 
Six  at  tbese  mortgages  had  been  foreclosed 
prior  to  the  time  when  defendants  purchased 
the  property  in  dlspnta  8.  C  Bogers  had 
been  more  lenient  Uian  most  of  Webster's 


creditors.  Webster's  Interest  In  the  property 
in  dispute  was  subject  to  the  lien  of  the 
Rogers  mortgage  for  $600,  and  to  the  lien 
of  12  judgments  aggregating  $7,038.10.  No 
witness  gives  the  property  such  a  value  as  to 
allow  Webster  any  beneficial  Interest  In  It 
over  and  above  these  liens.  The  preponder^ 
ance  of  the  testimony  shows  that  WAster'a 
half  of  the  propwty  was  worth  far  less  than 
the  liens  with  which  It  was  Incumbered. 
Rogers  had  paid  all  taxes  levied  from  1890 
to  1896.  He  was  carrying  Webster  for  $200 
In  excess  of  the  mortgage  debt  He  was  en- 
titled to  a  settlement 

Mr.  Bennett  Is  not  subject  to  criticism  for 
su^estlng  a  sale  under  the  Eldiold  and 
Miller  judgment  in  Ueu  of  the  burdensome 
and  oiKnslve  ronedy  of  foreclosure.  The 
result  was  a  credit  to  Eichold  and  Miller  of 
$13.75  In  excess  of  tbe  expeoses  ot  sale. 
The  Rogers  mortage  was  the  first  Hen  on 
the  land.  The  Eicbold  and  Miller  judgm«it 
was  an  honest  d^t  The  proceeding  wai 
not  collusive  but  was  an  effort  of  a  patient 
creditor  to  make  some  salvage  on  an  Indebt- 
edness which  would  have  been  wholly  lost  In 
the  absence  of  affirmative  action  on  his  part 
The  proceedings  were  strictly  In  accord  with 
the  statute  Tbe  case  has  nothing  In  com- 
mon with  Conklln  v.  le.  Dow,  33  Or.  354,  64 
Pac.  218. 

[4]  It  is  argued  that  Webster's  mortgage 
to  S.  C.  Rogers  was  defective  In  that  It  de- 
scribed the  a'ccommodation  note  signed  by 
Bogers  as  "a  note  to  Flanagan  &  Bennett" 
whereas  It  was  a  note  In  favor  of  Walter 
Oldland,  execated  at  the  Flanagan  &  Ben- 
nett bank,  evldendng  a  loan  made  through 
the  good  offices  of  the  bank.  The  mortgage 
gave  the  date,  amount,  and  maturity  of  the 
note  correctly.  It  recited  that  Rogers  sign- 
ed the  note  as  "security"  for  Webster.  It  Is 
doubtful  if  this  mortgage  can  be  said  to  be 
defective  under  plaintiffs'  authorities.  See 
New  V.  Sailors,  114  Ind.  407,  410,  16  N.  E. 
609,  5  Am.  St.  Rep.  632;  Bowen  v.  EatcUff, 
140  Ind.  393,  397,  39  N.  E.  860,  49  Am.  St. 
Rep.  203.  In  any  event  the  mortgage  could 
have  been  reformed  as  against  Webster  in  a 
foreclosure  suit  Bramhall  t.  Flood,  41 
Conn.  68. 

[Sj  It  Is  suggested  that  Rogers  as  the  ten- 
ant In  common  of  Webster  was  disqualified 
from  purchasing.  By  mortgaging  his  Inter- 
est In  the  property  to  Rogers,  Webster  con- 
sented that  Bogers  might  buy  at  a  foreclosure 
sale.  Twin  Lick  Co.  v.  Marbury,  91  U.  S. 
587,  590,  23  U  Ed.  328;  BawUngs  v.  New 
Memphis  Co.,  105  Tenn.  268,  60  S.  W.  206, 
214;  Preston  v.  Lougfaran,  68  Hun.  210.  215, 
12  N.  Y.  Supp.  813. 

[t]  His  right  to  hoy  at  a  sale  under  an 
execution  to  which  he  was  a  stranger  is  even 
clearer.  Flsk  v.  Sarber,  6  Watts  ft  S.  (Pa.) 
18 ;  Allen  v.  GUlette,- 127  U.  S.  689,  506,  8 
Sup.  Ct  1331,  32  L.  Ed.  271.  While  a  ten- 
ant In  common  will  be  cliai^;ed  as  a  trus- 
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tee  if  he  purchases  an  ontstaDdlng  hostile  ti- 
tle, the  weight  of  authority  entitles  him  to 
buy  the  moiety  of  bis  cotenant  at  a  public 
sale  thereof  under  legal  process  running 
against  the  property  of  the  cotenant  Free- 
man on  Cotenancy  and  Partition  (2d  Ed.) 
165;  Balrd  v.  Balrd's  Heirs,  1  Dev.  &  Bat 
Eq.  (21  N.  C.)  B24.  31  Am.  Dec.  399 ;  McNutt 
T.  Nuevo  Land  Co.,  167  Cal.  459,  466-467, 
140  Pac.  6 ;  Starkweather  t.  Jenner,  216  U. 
S.  524,  528.  30  Sup.  Gt  382,  M  U  Ed.  602. 
17  Ann.  Cas.  1167. 

17]  Plaintiffs  attack  the  sale  on  the  ground 
of  Inadequacy  of  price.  It  appears  that 
Webster  paid  $2,400  for  his  Interest  in  the 
lots  in  controversy.  They  were  purchased 
during  a  boom,  at  a  time  when  real  estate 
sold  readily.  In  1896,  when  tbe  defendants 
purchased  at  sherllTs  sale,  the  boom  had  flat- 
tened out  and  property  was  unsalable  ex-! 
cept  at  prices  which  were  a  small  fraction  of 
former  values.  There  Is  testimony  that  those 
who  were  not  obliged  to  sell  continued  to 
value  their  property  at  the  same  prices  as  be- 
fore tbe  depression,  but  the  adequacy  of  the 
price  obtained  at  a  Judicial  sale  is  to  be  test- 
ed by  comparison  with  prices  paid  for  like 
property  at  sales  made  at  or  about  the  same 
time.  The  property  sdld  by  the  sheriff  was 
subject  to  the  lien  of  the  Rogers  mortgage. 
On  the  day  of  sale  the  mortgage  debt  amount- 
ed to  $603.58.  The  lots  sold  subject  to  this 
Incumbrance  for  $40.  A  previous  execution 
against  Webster  had  been  returned  nulla 
bona.  Counsel  who  controlled  this  execution 
testified  that  he  did  not  think  tbe  lots  were 
worth  the  amount  of  the  mortgage,  and  for 
this  reason  refrained  from  levying  upon 
'them.  S.  C  Sogers  testlfled  that  be  was 
willing  to  bid  a  larger  sum  than  that  for 
n«hich  the  property  was  struck  off  and  sold. 
This  circumstance  cannot  be  permitted  to  de- 
feat the  sale.  If  the  rule  were  otherwise, 
sales  at  public  auction  would  be  a  precarious 
source  of  title.  Plaintiffs  have  produced  a 
number  of  witnesses  who  appraise  the  prop- 
erty at  the  time  of  sale  at  sums  largely  In 
excess  of  the  price  paid,  and  defendant  of- 
fers evidence  to  show  that  Webster's  equity 
of  redemption  had  no  value.  The  lower 
court  found  In  accordance  with  this  latter 
testimony  that  Webster's  half  interest  In  the 
property  did  not  exceed  $400  In  value.  It  Is 
suffldent  for  present  purposes  to  say  that 
the  Inadequacy  of  ptice,  if  any,  was  not 
gross.  Plaintiffs  are  not  entitled  to  relief 
on  this  ground.  Farmers'  Co.  v.  Oregon  Pa- 
cific RaUroad  Co.,  28  Or.  44,  69,  70,  40  Pac. 
1089;  Nodlne  v.  Richmond,  48  Or.  527,  544, 
87  Pac  775.  We  do  not  Intend  to  decide  that 
after  the  conQrmatlon  of  a  sale  it  Is  com- 
petent tor  the  defendant  In  tbe  writ  or  his 
mocesBor  tn  Intereat  to  attadc  tbe  sale  on 


the  ground  of  Inadequacy  of  price.  That  the 
order  of  conflrmatlon  concludes  this  question 
Is  Intimated  in  Leinenweber  t.  Brown,  24  Or. 

548.  552. 

[8]  The  defense  of  laches  asserted  by  the 
defendants  Is  clearly  made  out  Plaintiffs 
and  their  predecessor  In  Interest  have  paid 
no  part  of  tbe  taxes  since  the  land  was  pur- 
chased In  1890.  A  street  assessment  of  $1«- 
008  was  paid  by  8.  C.  Rogers.  The  plaintiff 
Walter  H.  Webster  resided  In  Marshfleld  un- 
til lS9a  He  knew  the  condition  of  the  real 
estate  market,  and  must  have  known  that  at 
tbe  time  of  the  sale  his  father  had  no  bene- 
ficial Interest  In  the  property.  No  one  could 
think  that  at  that  time  his  father's  interest 
In  the  property  was  worth  the  amount  of  the 
liens  with  which  It  was  Incumbered.  He 
stood  by  until  these  liens  were  outlawed,  and 
until  9  years  after  S.  C.  Rogers  had  con- 
structed a  valuable  building  on  the  property. 
The  front  of  this  building  is  situate  on  lots 
In  which  plaintiffs  assert  no  Interest  If 
they  were  to  prevail  in  this  suit  they  would 
be  entitled  to  a  half  interest  In  the  lots  on 
wblch  tbe  rear  portion  of  the  building  Is  con- 
structed. The  compliilnt  was  filed  19  years 
after  the  sale.  In  the  meantime  the  busi- 
ness section  of  Marshfield  had  shifted,  the 
population  had  Increased,  and  the  property 
had  acquired  a  value  It  did  not  possess  in 
1896.  In  the  10  years  Intervening  between 
the  sheriff's  sale  and  the  construction  of  ttie 
building,  the  possession  of  S.  G.  Rogers  fell 
short  ot  tbe  requirements  of  the  law  of  ad* 
verse  possession,  but  he  exerdsed  dominion 
over  the  property  from  time  to  time.  Tbere 
were  open  and  visible  marks  of  this  domin- 
ion, notice  of  which  Is  chargeable  to  these 
plaintiffs  and  their  ancestor.  Within  the 
principles  of  the  law  of  laches  as  expounded 
by  Mr.  Justice  Wolverton  In  Raymond  v, 
Flavel,  27  Or.  219,  238,  40  Paa  158,  by 
Mr.  Justice  Moore  In  Loomls  v.  Rosen- 
thal. 34  Or.  585,  600-603,  57  Pac.  55.  and  as 
applied  by  Mr.  Justice  Bean  In  Crowley  v. 
Grant,  63  Or.  212,  221,  127  Pac.  28,  plain- 
tiffs' claim  is  stale,  and  It  would  be  m<«t  in- 
equitable to  adjudge  them  tbe  owners  of  a 
half  interest  in  this  property.  If  the  de- 
fense of  equitable  confirmation  bad  been 
pleaded,  tbe  case  would  fall  within  the  doc- 
trine of  MascaU  T.  Murray,  7«  Or.  637,  601, 
149  Paa  617.  Plalntlfla'  right  to  litigate 
this  controversy  in  a  court  of  equity  has  not 
been  challenged,  and  this  opinion  must  not 
he  construed  as  adjudging  that  such  right  ex- 
ists. 

The  decree  of  tbe  lower  court  is  affirmed. 

McBRIDB^  a  J.,  and  MOORE  and  BEAN, 
JJ.,  coaicaE. 
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WILSON  V.  OITI  OP  PORTLAND  et  al. 
(Snpreme  CtfiiTt  ^  Or^mO'    Feb.  26,  1018.) 

1.  Municipal  Oobporations  «=»514{1)  — 
Street  iMPEOVEitENTB  —  Reassessment  — 
ahendheift  of  jubisoictioitai.  defects  in 
Oboihaugbs. 

Under  Portland  (Mty  Charter,  $  400,  aU 
manner  of  errors  and  IrregularitieB  in  ordinances 
tot  assessment  of  street  improvem^ts  may  be 
corrected  whether  Juri8dicti<»ial  or  otherwise, 
and  a  reasBesament  made  lor  pavemwt  alnad7 
laid. 

2,  MUXICIPAI.  GOBFOSATIONB  «S»MO— StBEEX 

Assessments— Fbeeholdeb's  Right  to  bb 
Heard. 

Under  sudi  charter  prorislon,  a  frediolder 
of  Portland  should  make  his  objection  to  street 
improvements  in  the  beginning,  since  it  is  never 
too  late  for  the  city  to  amend  a  defect  in  ordi- 
nance for  assessment  therefor,  provided  only 
that  somewhere  the  freeholder  has  bad  oppor- 
tunity to  be  heard  before  his  property  is  taken 
for  payment  of  the  tax. 

Department  1.   Appeal  from  Circuit  Court, 
Multnomali  County;  W.  N.  Gatens,  Judge, 
rehearing.     Rehearing  denied. 
For  former  opinion,  see  169  Pac.  90. 

W.  P.  La  Roche  and  L.  K.  Latoarette,  both 
of  Portland,  for  appellant.  W.  M.  Gr^ry, 
of  Portland,  for  respondent 

BURNETT,  J.  In  his  petition  for  rehear- 
ing the  plaintiff  lays  much  stress  upon  tlie 
case  of  Murray  v.  La  Grande,  76  Or.  508, 
149  Pac  1019,  as  being  In  direct  conflict  with 
the  former  opinion  in  the  Instant  case.  In 
prescribing  the  formula  for  street  Improve- 
ment.s  the  La  Grande  charter  under  which 
the  Murray  proceedings  were  had  states  In 
substance  that  when  an  Improvement  is  pro- 
posed a  committee  of  the  council  shall  exam- 
ine the  property  and  make  a  report  as  to  its 
valuation  and  extent  and  of  the  benefits  to 
be  derived  thereby  on  account  of  the  propos- 
ed iaprovement  Af^  'rectiTlng  the  report 
and  before  making  any  levy  of  taxes  to 
plaintiff  for  the  improrement  the  council 
most  cause  notloe  to  be  given  In  terms  pre- 
scribed Xi^  the  diarter,  giving  sundry  details 
not  necessary  here  to  mentioiit  after  which 
follows  this  language: 

"After  a  compliance  with  this  sabdivision  the 
council  shall  be  deemed  to  have  acquired  juris- 
diction to  order  the  making  of  such  improve- 
ments." 

ThU  is  the  only  manner  and  time  pr^cribed 
by  the  La  Grande  charter  in  which  Jurisdic- 
tion may  be  acquired.  It  is  also  said  In  the 
same  section: 

"If  any  assessment  is  set  aside  by  order  of  any 
court  the  council  may  cause  a  new  me  to  be 
made  in  like  manner  for  the  same  purpose  for 
the  collection  of  the  amount  so  assessed." 

It  mil  be  noted  that  In  the  La  Grande 
charter  tiiere  is  but  one  time  and  place  in 
the  process  vhae  the  dty  may  obtain  Juris- 
diction; and  the  power  of  correction  vested 
In  tbe  council  does  not  include  an  amendment 
to  core  the  defect  in  the  proceedings  by 


which  the  acquisition  of  Jurisdiction  was  at- 
tempted.  It  seems,  therefore,  that  one  ef- 
fort to  acquire  Jurisdiction  would  exliaust 
the  prerogative  of  the  council  in  tliat  partic- 
ular proceeding.  It  was  conceded  In  that 
case  that  the  city  of  La  Grande  had  not  done 
the  things  prescribed  by  its  charter  as  the 
necessary  foundation  of  Jurisdiction. 

[1]  The  authority  of  the  city  of  Portland 
under  its  charter  Is  much  more  extensive  and 
far-reaching.  As  pointed  out  In  the  former 
opinion,  section  400  of  the  Portland  Charter 
empowers  the  municipality  to  correct  all 
manner  of  errors  and  Irregularities  whether 
they  be  "Jurisdictional  or  otherwise."  The 
distinction  between  the  two  charters  Is 
found  In  tbe  fact  that  in  that  of  La  Grande 
there  is  provided  but  one  point  In  the  pro- 
cedure where  the  city  can  acquire  Jurisdic- 
tion for  any  purpose  and  beyond  which  It 
cannot  retrace  its  steps  In  its  effort  to  amend 
Its  errors;  while  that  of  Portland  enables 
the  municipally  to  go  back  and  begin  again 
even  to  rectify  any  lack  of  authority  not  ex- 
ceptii^  the  abs^ce  of  Jurisdiction  itself. 
In  brief  tbe  Portland  charter  permits  cor- 
rection of  Jurisdictional  defects,  while  that 
of  l4i  Grande  tmder  conalderatlcm  in  the  Mur- 
ray Case  did  not. 

So  It  is  a  possible  event  that  acting  either 
directly  or  through  the  agency  of  contractors 
the  city  may  have  laid  down  a  pavement  as 
stated  In  the  complaint  herein  before  discov- 
ering its  mistake  In  supposing  It  had  acquired 
authority  to  do  so.  Yet  It  is  not  powerless  to 
escape  the  consequences  of  such  a  blunder,  al- 
though the  effort  to  extricate  itself  may  in- 
,volve  the  exercise  of  the  taxing  power.  The 
complaint  does  not  differentiate  the  plain- 
tiff's grievance  from  such  circumstances.  He 
.argues  that  a  mere  volunteer  might  pave  a 
street  and  the  dty  could  pay  for  It,  but  his 
complaint  does  not  state  such  a  case.  That 
question  Is  not  presented  on  the  record  be- 
fore us,  and  we  make  no  Intimation  what 
the  decision  should  be  If  tbe  city,  as  an  act 
of  Its  sovereignty,  should  adopt  some  com- 
pleted but  unauthorized  work  of  the  kind 
which  it  deemed  of  real  public  benefit,  and 
as  an  exercise  of  its  taxing  prerogative 
should  essay  to  lay  a  special  impost  with 
which  to  raise  funds  to  pay  for  IL 

[2]  Under  the  present  Portland  charter  it 
behooves  the  freeholder  to  he  vigilant  In  re- 
spect to  street  improvements  in  his  vicinity 
and  resist  them  In  their  inclplency  if  he  has 
cause  for  doing  so.  He  cannot  safely  wait 
until  a  pavement  Is  Installed  and  then  fbr 
the  first  time  begin  to  object,  for  that  Is  we 
of  the  things  the  dty  can  put  In  the  street 
and  make  him  pay  for.  It  may  err  In  its  ef- 
fort to  acquire  authority  over  the  adjacent 
property  In  the  beginning,  but  it  seems  to  be 
a  case  of  "never  too  late  to  mend,"  and  the 
municipality  may  return  again  and  again 
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to  the  task  until  it  reaches  the  desired  re- 
sult, always  provided  that  somewhere  in  the 
process  the  freeholder  has  an  opportunity  to 
be  heard  before  his  property  Is  taken  for  pay- 
ment of  the  tax. 
The  petition  for  r^earlng  Is  overruled. 

McBRIDB.  a  J.,  and  BENSON  and  HAB- 
BIS»  J3.t  conear. 


(88  Or.  fiGI) 

SBRVICB  et  aL     SUHFTER  VALIiET  RT. 
CO.* 

(Snpreme  Court  of  Oregon.    Feb.  26,  1918.) 

1.  Carriers  «=»202— -Bill  ofLadinq — Inter- 
state oB  Intrastate. 

A  bill  of  lading  is  not  concIusiTe  of  the 
character  of  the  shipment  as  iuterstate  or  in- 
trastate commerce,  but  it  may  be  considered  as 
a  circumstance  with  other  incidents  of  the  trans- 
action on  the  question;  the  issue  being  one  of 
fact  for  the  jury,  unless  the  evidence  is  conclu- 
sive. 

2.  TBIAI,  «=»244(2)  —  iNBTBUCTXONa  —  SlN- 

OLiNO  Out  Evidence. 
Requested  histructions,  selecting  particular 

fiieces  of  testimony  and  charging  the  jury  whol- 
y  thereon,  when  there  are  other  circumstances 
proper  for  its  consideration,  is  an  invasion  of 
the  province  of  the  jury, 

3.  CoMUERCE  «=»27(4)  —  Interstate  Com- 

UBBCE— COHMOn  CONTBOL. 
Shipments  over  defendant's  road  wholly 
within  the  state  were  not  necessarily  interstate 
commerce,  depending  on  whether  the  acts  were 
done  under  a  common  control,  management,  or 
arrangement  f6r  a  ctmtinnous  sbipment  from  one 
state  to  another,  merely  because  the  lumber  was 
destined  for  points  outside  of  the  state,  as  shown 
by  notations  on  the  bills  of  lading,  and  was  at 
the  terminus  of  defendant  delivered  to  a  con- 
necting line  and  by  it  carried  out  of  the  state 
and  delivered ;  and  it  paid  defendant  its  charges 
for  its  bauL 

4.  GARBIBBS    «=»202    —    OVIBCHAROES  FOB 

Fbeight— Interest. 
Interest  should  not  be  allowed  on  a  daim 
for  overcharge  in  freight  rates. 

B.  Abatement  and  Revival  ®=375(1)  —  Sub- 
stitution OP  Parties — Effect  after  Re- 
versal. 

The  substitution  in  the  appellate  court  of 
parties  for  the  plaintiff  corporation,  because  of 
the  expiration  of  the  five  years  after  its  disso- 
lution within  which  it  could  wind  up  its  affairs, 
is  only  for  the  purpose  of  appeal,  and  so  after 
reversal  there  must  oe  a  substitntion  in  tlie  trial 
court. 

6.  Abateuent  and  Revival  €=:»75(1)  —  Sne- 
STiTOTioN  OF  Parties— New  Pleading. 

Substitution  in  the  trial  court  for  a  plain- 
tiff corporation  which  has  become  defunct,  of 
its  Btocaholders,  for  which  leave  must  be  ob- 
tained, must  be  not  merely  by  insertion  of  their 
names  in  the  complaint,  but  by  allegations  there- 
in showing  their  right  to  recover,  on  which  de- 
fendant may  take  issue. 

7.  Appeal  and  Error  «=>193(9) — Objections 
Below— Want  of  Cause  of  Action. 

Objection  that  the  complaint  does  not  state 
fuot<i  siifTirient  to  constitute  a  cause  of  action, 
excepted  by  L.  O.  L.  S  72,  from  the  grounds  of 
objection  that  shall  be  deemed  waived  if  not  tak- 
en by  demurrer  or  answer,  may  be  made  for  the 
first  time  on  appeal. 


S.  Appeal  aitd  Esbob  ^108^  —  OBno- 
TioNB  Below— Want  of  Cause  of  Acnoir. 
Where  names  of  oarticB  are  written  into  a 
complaint  as  substituted  for  plaintiff,  without 
any  allegations  showing  right  m  them  to  recov- 
er, the  ground  ot  objection,  relative  to  right  to 
raise  it  for  the  first  time  on  appeal,  is  that 
the  complaint  does  not  state  a  cause  of  action, 
and  not  that  the  substituted  parties  have  not 
legal  capacity  to  sue,  which  applies  to  miaoritr, 
insanity,  or  the  like. 

0.  Abatement  and  Revival  «»77— Substi- 
tution OF  Parties— Order— Effect. 
An  order  of  the  trial  court  that  certain  per- 
sona are  substituted  as  plaintiffs  amounts  to  no 
more  than  permission  to  them  to  proceed  in 
their  own  right,  and  does  not  dispense  with  ne- 
cessity of  their  stating  a  cause  of  action  in 
themselves. 

10.  Appeal  and  Error  «=»112 — Void  Judg- 
ment. 

Appeal  may  be  taken  from  a  void  judgment. 

11.  Abatement  and  Revival  *=»74(6)  — Re- 
mand ON  Appeal — Continuance  of  action 

BY  Substituted  Parties. 
The  greatest  effect  that  a  remand  (or  new 
trial,  after  it  appears  that  plaintiff  corporation 
has  become  defunct,  can  have,  relative  to  right 
to  continue  the  action  by  substitution  of  the 
corporation's  successors  in  interest  as  plaintiffs, 
is  to  extend  to  such  time  the  commencement  of 
the  year  limited  by  !<.  O.  L.  S  38,  for  allowing 
the  same. 

In  Banc.  Appeal  from  Circuit  Court,  Baker 
County;  Dalton  Btggs,  Judge. 

Action  by  Robert  Service  and  others,  sub- 
stituted for  the  Service  &  Wright  Lumber 
Company,  against  the  Sumpter  Valley  Rail- 
way Company.  Judgment  for  plalntlfls,  and 
defendant  appeals.  Reversed. 

The  Service  &  Wright  Lumber  Company,  a 
corporation,  commenced  an  action  against  tbe 
defendant  railway  c<mipany  on  September  11, 
1909,  to  recover  what  the  former  claimed  was 
an  excess  over  what  was  reasonable  which 
was  charged  to  and  paid  by  It  on  lumber 
transported  by  the  defendant  for  tbe  plaintiff 
between  Deer  Credc  siding  and  Baker,  in 
Baker  county.  Or.  From  an  adverse  judg- 
ment the  defendant  appealed,  and  secured  a 
reversal  In  an  opinion  reported  In  67  Or.  63. 
135  Pac.  589.  A  second  trial  In  tbe  drcait 
court  again  resulted  In  a  judgmoit  for  the 
plaintiff,  and  on  appeal  tbe  action  was  dis- 
missed on  tbe  ground  that  as  the  record  dis- 
closed the  plaintiff  ccvporation  had  been  dis- 
solved more  than  five  yean  prior  to  filing  tbe 
amended  answer  stating  that  fact.  81  Or.  32, 
149  Pac.  531,  152  -Pac.  262,  158  Pac.  175.  A( 
this  juncture  Robert  Service  and  oUiers,  urg- 
ing substitution  for  the  first  time,  applied  to 
this  court  to  be  substituted  toe  the  original 
plaintiff  coiporation  whidi  had  been  dissolved 
as  hereinafter  stated,  and  by  an  ex  parte  af- 
fidavit gave  as  grounds  tlierefor  tliat  all  the 
debts  of  the  concern  had  been  paid,  and  that 
they  were  Its  only  stockholdeis.  On  this 
showing  they  were  substituted,  and  their  mo- 
tion for  a  rehearing  in  this  court  was  grant- 
ed. The  judgment  of  tbe  circuit  court  was 
again  reversed  for  the  reasons  stated  in  the 
first  opinion. 
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We  here  set  down  the  chronology  of  this 
litigation  as  follows:  The  alleged  cause  of 
action  In  favor  of  the  original  plaintiff  cor- 
poration accrued  May  27,  1906 ;  the  resolu- 
tion of  Its  stockholders  to  dissolve  It  was 
adc^ted  May  3.  1907;  the  secretary  of  state 
issued  his  dissolution  certificate  May  7,  1907; 
the  original  action  was  commenced  Septem- 
ber 11,  1909 ;  the  first  judgment  of  the  cir- 
cuit cou^  was  rendered  November  3,  1911; 
the  defendant's  first  appeal  was  perfected 
April  29,  1912;  the  period  of  five  years  from 
the  dissolution  of  the  corporation  ended  May 
7,  1912;  the  original  reversal  of  the  cause 
on  appeal  to  this  court  was  rendered  Septem- 
ber 30,  1913;  the  second  circuit  court  judg- 
ment was  entered  January  9,  1914;  the  ac- 
tion was  dismissed  In  this  court  June  15, 
1915 ;  the  petition  of  Robert  Service  and  oth- 
ers to  this  court  to  be  substituted  was  allow- 
ed Octc^r  22,  1915,  and  the  cause*  wjis  set 
for  rehearing;  the  original  opinion  of  Sep- 
tember 30,  1013,  was  adopted  and  the  judg- 
ment was  reversed  June  20,  1916;  the  judg- 
ment from  which  the  present  appeals  were 
taken  was  r»idered  in  the  circuit  court  De- 
cember 22, 1916.  and  both  parties  appealed. 

Joiui  Ja  Rand,  ot  Baker,  and  W.  Lair 
TtKHnpson,  of  Portland  (Snow,  Bronangh  & 
niompEKMi.  of  Portland,  on  the  brlefis),  for 
appellant  Samuel  White,  of  Portland,  and 
Robert  Service,  of  Baker,  for  respondents. 

BURNETT,  3.  (after  stating  the  facts  as 
aMve).  On  the  appeal  of  the  defendant  there 
are  three questlfHis  to  be  treated:  (1)  Wheth- 
er and  to  what  extent  the  question  <^  Inter- 
state conunerce  Is  InvidTed  In  this  case ;  (2) 
fbe  correctness  of  the  drcnlt  court's  inatruc- 
tlon  to  the  Jury,  to  the  efTect  that,  If  they 
found  for  the  plaintiff,  they  should  allow  In- 
terest from  May  27,  1906,  to  the  date  of  the 
vttdict;  and  (3)  whether  the  stodcbolders 
of  the  original  plaintiff  corporation  have 
beni'  properly  substituted  therefor  so  as  to 
maintain  this  action. 

So  tar  as  the  first  question  Is  concerned  it 
Is  embodied  in  the  defendant's  assignments 
of  error  numbered  3,  4,  and  5.  Under  the: 
third  assignment  it  contends  that  the  court 
erred  in  refusing  to  give  this  instraction: 

*He  jury  is  instructed  that,  eliminating  the 
four  local  shipments  to  which  your  attention  has 
been  directed,  the  bills  of  lading  issued  by  the 
defendant  for  all  shipments  prior  to  the  5th  of 
May,  1905,  were  contracts  for  interstate  trans- 
portation, and  that  under  the  provisions  of  the 
act  of  Congress  approved  February  4,  1887,  and 
the  acts  amendatory  thereof,  and  the  decisions 
of  the  federal  courts  defining  the  meaning  of 
these  acts,  plaintiffs  cannot  recover  for  any 
freight  paid  to  the  defendant  for  the  transporta- 
tion called  for  in  said  bills  of  lading." 

The  fourth  and  fifth  assignments  predicate 
error  ixpon  the  court's  refusal  to  give  in- 
structions 21  and  22  requested  by  the  de- 
fendant and  here  set  down  as  follows: 

"(21)  The  plaintiff  Robert  Service  has  testified 
that  the  bulk  of  the  contents  of  800  of  the  cars 
vhich  came  down  over  the  line  of  the  defendant  I 


I  from  Deer  Creek  spur  to  Baker  was  transferred 
I  ou  arrival  at  Baker  to  broad  gauge  cars  in  which 
the  lumber  left  the  state  of  Oregon  for  rfiip- 
ment  to  consignees  from  whom  the  Service  & 
Wright  Lumber  Company  had  received  orders. 
I  instruct  you  that  the  carriage  of  the  shipments 
of  lumber  referred  to  in  the  foregoing  testimony 
was  interstate  commerce,  and  that  under  the 
provisions  of  the  act  of  Congress  approved  Feb* 
ruary  4,  ISST^  and  the  acts  amendatory  thereof 
and  the  deoisions  of  the  federal  courts  defining 
the  meaning  of  the  said  acts  of  Congress,  plain- 
tiffs cannot  recover  for  any  freight  which  may 
have  been  paid  on  any  of  the  said  800  cars. 

"(22)  The  plaintiff  Robert  Service  has  testified 
that  the  bulk  of  the  contents  of  800  of  the  cars 
which  came  down  over  the  line  of  the  defend- 
ant from  Deer  Creek  spur  to  Baker  was  trans- 
ferred on  arrival  at  Baker  to  broad  gauge  cars 
in  which  the  lumber  left  the  state  of  Oregon  for 
shipment  to  consignees  from  whom  the  Service 
&  Wright  Lumber  Company  had  received  or- 
ders. I  instruct  you  that  under  this  evidence 
the  bulk  of  the  contents  of  the  800  Sumptcr  Val- 
ley cars  referred  to  which  were  transferred  to 
the  broad  gauge  cars  and  went  out  of  the  state 
of  Oregon  were  carried  in  interstate  commerce, 
and  that  plaintiffs  cannot  recover  in  this  case 
for  any  freight  -which  the  Service  &  Wright 
Lumber  Company  may  have  paid  for  the  car- 
riage from  Deer  Creek  spur  to  Baker  of  the  hoik 
of  the  said  800  cars  so  transferred.  I  instruct 
you  that  the  provisions  of  the  act  of  Congress  of 
date  February  4,  1887,  regulating  interstate 
commerce,  and  the  acts  amendatory  thereof  and 
the  decisions  of  the  federal  courts,  defining  the 
meaning  of  these  statutes  preclude  the  recovery 
by  plaintiff  of  any  freight  so  paid  by  the  Serv- 
ice &  Wright  Lumber  Company." 

At  .all  the  times  mentioned  in  this  litigation 
the  defendant  owned  and  operated  a  railway 
from  Baker,  in  Baker  county.  Or.,  to  a  ter- 
minus west  of  that  town,  all  within  the  state 
of  Oregon.  The  shipments  in  question  were 
made  from  what  is  known  as  Deer  Creek 
spur  to  Baker.  It  is  conceded  that  four 
carloads  of  lumber  never  went  beyond  the 
latter  point,  but  were  disposed  of  to  the  local 
trade  there.  Some  evidence  is  In  the  record 
also  to  the  effect  that  at  least  the  bulk  of 
the  contents  of  800  of  the  defendant's  cars 
was  Immediately  shipped  out  of  the  state  by 
another  railroad  passing  through  Baker,  and 
that  when  tbe  cars  of  the  defendant  arrived 
there  laden  with  the  lumber  of  the  Service  & 
Wright  Lumber  Company  the  ag^ts  of  that 
corporation  took  charge  of  the  lumber  and 
loaded  It  upon  cars  procured  by  It  from  the 
other  railroad  company  upon  which  It  was 
shipped  out  of  the  state.  Mr.  Robert  Service, 
the  principal  witness  for  the  plaintiff,  testi- 
fied to  the  effect  that  in  every  instance  when 
any  of  the  lumber  in  question  arrived  at 
Baker  in  the  defendant's  cars  it  was  set  or 
spotted  on  the  track  where  it  was  unloaded 
or  where  portions  of  it  could  be  transferred, 
and,  as  soon  as  It  was  spotted,  the  plaintiff 
corporation  by  its  agents  took  charge  of  it, 
had  complete  control  of  it,  sold  it  In  Baker 
if  It  wished,  or  shipped  It  wherever  It  pleas- 
ed, and  did  with  it  as  it  wanted  to.  There 
Is  in  evidence,  as  shown  by  the  bill  of  ex- 
ceptions, a  letter  of  the  defendant  compa- 
ny written  by  its  general  passenger  and 
freight  agent  addressed  to  tbe  original  plain- 
tllt  cwporation  as  follows: 


Digitized  by 


171  PACIFIC  BBPOBTES 


(Or. 


"Baker  Oltjr.  OregoD,  April  24,  1005. 

"Service  &  Wright  Lumber  Co.,  Baker  City, 
Oregon — Gentlemen:  Replying  to  yours  of  the 
20th  inst.:  The  transfer  of  lumber  from  our 
cars  to  stsDiIard  gauge  cars,  and  the  selection  of 
those  standard  gauge  cara  for  such  transfer 
purposes,  has  been  entirely  with  yourselves  for  a 
long  time  past.  You  have  made  your  shipments 
from  mill  on  Deer  creek  to  Baker  on  our  cars. 
At  Baker  you  have  made  requisition  upon  O.  R. 
&  N.  Oo.  for  such  standard  gauge  cata  as  you  saw 
fit,  and  when  such  cara  were  designated  to  us  by 
O.  R.  &  N.  Co.  yardmaster,  we  have  spotted 
them  convenient  to  your  lumber,  on  our  cars, 
for  transfer.  When  the  transfer  was  made  by 
you,  we  were  notified  and  the  standard  gauge 
car  loaded  was  and  baa  been  set  over  on  O.  B. 
Sc  N.  Co.  tracks  by  our  switch  crew.  We  have 
assumed  no  responsibility  whatever  for  the  lum- 
ber in  any  manner,  except  to  move  it  over  to 
O.  R.  &  N.  tracks  when  notified  by  yon  to  do 
so,  after  its  arrival  at  Baker. 

"We  are  under  no  obligations  to  transfer  lum- 
ber, or  any  other  shipment,  as  a  matter  of  fact, 
from  our  tracks  to  O.  U.  &  N.  Co.  or  vice  yersa. 
We  agree  to  responsibility  for  its  arrival  at 
Baker  station,  but  our  responsibility  then  ceases. 
We  have  no  contract  with  the  O.  R.  &  N.  Co. 
by  which  we  can  demand  any  certain  kind  or 
number  of  cars,  or  at  any  particular  time  or 
day.  We  cannot,  and  will  not,  agree  to  assume 
any  responsibility  for  lumber  shipments  trans- 
ferred from  our  cars  to  standard  gauge  cars, 
or  for  losses  or  damages  arising  from  overweight, 
underweights,  less  than  minimum  charge  ship- 
ments, or  from  any  cause  whatever,  from  the 
time  sucb  shipments  are  received  by  us  at  Baker 
and  expense  bills  or  freight  charges  made  out. 
If  you  make  a  shipment  of  lumber  of  such 
lengths,  sizes  and  quantities  that  it  is  next  to 
impossible  to  transfer  to  a  standard  gauge  car, 
unl^  such  car  is  of  a  size  that  calls  for  a  mini- 
mum weight  over  and  above  the  actual  weight 
of  lumber— that  will  be  your  loss— if  any  such 
there  be,  and  not  ours. 

"We  will  not  agree  to,  or  be  responsible  for, 
securing  from  O.  R.  &  N".  Co.  any  particular 
kind  or  class  of  car,  small  or  large,  box,  flat  or 
stock,  for  transfer  purposes  for  any  particular 
lumber  shipment,  to  go  forward  at  any  particu- 
lar time  or  date,  or  to  contain  any  certain  quan- 
tity in  weight  or  measurement  of  lumber;  but 
will  use,  handle  and  place  in  position  for  trans- 
fer purposes  such  cars,  and  only  such  cars  as 
may  be  designated  and  set  olT  on  Joint  tracks  for 
our  use  by  O.  R.  &  N.  Co.  yardmaster.  In 
short,  we  do  not  propose  to  assume  any  risk  or 
liability  for  matters  which  we  cannot  control  or 
direcrt.  The  securing  or  providing  of  standard 
gauge  cars  of  any  particular  kind  for  transfer 
purposes  is  one  of  the  matters  we  cannot  control 
or  direct. 

"It  is  my  understanding  that  for  some  time 

Sast  you  have  made  direct  demand  of  O.  B.  & 
r.  Co.  for  such  cars  you  have  needed  from  time 
to  time,  it  being  agreed  and  understood  that  yoa 
should  do  so,  in  order  that  we  could  not  prop- 
erly be  accused  of  not  assigning  to  you  an 
equitable  number  and  kind  of  cars,  that  were 
turned  over  to  us  by  O.  R.  &  N.  Oo.  I  supposed 
that  matters  were  working  along  smoothly,  and 
that  all  cause!!— supposed  or  .real— for -dissatis- 
faction removed. 
"We  positively  refuse  to  make  any  change  to 

E resent  arrangements  that  will,  or  may,  brin;^  a 
ability  to  us,  for  loss  or  damage  resulting  from 
any  act  done  or  performed  by  any  person,  our 
employ^  or  otherwise,  during  the  act  of  transfer 
from  our  cars  to  standard  gauge  and  delivery 
of  same  to  O.  R.  &  N.  Oo. 
"Yours  truly, 

"Sampler  Valley  Railway  Co., 
"Per  Joseph  Barton,  G.  P.  &  F.  A" 

Another  letter  from  general  counsel  for  the 
defendant  to  a  member  of  tbe  IntersCate 


Commerce  Commission  was  also  pnt  In  evi- 
dence over  detfendant'B  objection.  Tols 
letter  appears  at  large  in  67  Or.  p.  SO,  LIS 
Pac.  539,  reporting  the  first  opinion  la  tbU 
case,  and  need  not  be  here  repeated.  It  is 
sufBdent  to  say  of  it  tlut  it  constitutea 
a  strict  disclaimer  on  the  part  of  tbe  defend- 
ant tltat  it  waa  engaged  In  or  ctmc^ed 
with  Interstate  commerce  so  as  to  be  sub- 
ject to  the  Jnrlsdictioa  of  tbe  Interstate  Com- 
merce Commlsalon. 

Of  tbe  bills  of  lading  alluded  to  In  tbe 
first-quoted  Instmction  requested  by  tbe  de- 
fendant it  Is  enough  to  say  that  th^  all  rcs> 
quired  lumber  to  be  transported  from  Deer 
Creek  spur.  Or.,  to  Baker  City,  Or.  Thsy 
were  all  ^gned  by  the  defendant  as  tbe 
carrier  and  by  tbe  plalnttfT  as  the  shimmer. 
The  printed  conditions  in  all  <tf  them  wfero 
substantially  identical.  On  one  form,  under 
the  head  of  "Consignee,  Marks  and  Desti- 
natlOta,"  was  inanted  tbe  name  and  address 
of  a  consignee  outside  of  the  state  of  Oregon. 
On  a  second,  under  the  same  head,  was  put  ta 
the  name  of  tbe  orij^al  plalntUt  corporation, 
-with  its  address  at  Baker  C^ty,  Or.,  and 
under  the  description  of  the  article  shipped 
was  a  notation,  "Adams-Pelgerrln  Co.  Ship 
to  Shoshone,  Ida.,  Destination,  Twin  Falls, 
Ida."  On  the  third  no  name  appeared  under 
the  head  noted,  but  with  the  description  of 
tbe  article  were  these  words,  "Chicago  Lum- 
ber &  Coal  Co.,  Oakley,  Kansas." 

[1]  Tbe  substance  of  the  defendant's  con- 
tention is  that  on  sucb  bills  of  lading  and  tbe 
testimony  alluded  to  In  the  requested,  in- 
structions the  circuit  court  ought  as  a  mat- 
ter of  law  to  have  decided  conclusively  that 
the  transaction  was  Interstate  commerce 
which  would  oust  tbe  state  court  of  juris- 
diction. It  is  conceded  by  both  parties  that 
If  In  very  truth  the  shipments  In  question 
were  part  of  commerce  between  the  states, 
any  dispute  or  any  question  In  relation  there- 
to must  be  determined  by  the  Interstate 
Commerce  Commission  In  the  first  instance 
and  not  by  the  state  court.  The  question 
with  which  we  are  concerned  at  present  is 
whether  on  the  record  before  us  the  questlcm 
of  Interstate  commerce  Is  purely  one  of  law 
to  be  declared  by  the  court  pereiuptorUy.  It 
Is  Indeed  true  that  the  construction  of  con- 
tracts and  tbe  declaration  of  their  legal 
effect  Is  the  exclusive  province  of  the  court; 
but  it  is  equally  true  that  on  federal  ques- 
tions where  the  United  States  courts  have 
construed  congressional  enactments  the  state 
courts  are  bound  to  follow  tbe  same.  As 
to  the  first  Instruction  the  question  is 
whether  the  court  should  say  as  a  matter 
of  law  that  the  bills  of  lading  as  described 
above  were  conclusive  on  the  nature  of  the 
transaction  making  It  interstate  commerce  be- 
yond cavil.  We  might  content  ourselves  with 
tbe  dedsioD  on  this  point  when  the  case  waa 
before  us  in  Service  &  Wright  Lumber  Oo.  v. 
Sumpter  Valley  Ry.  Co.,  67  Or.  63,  84,  135 
Pac.  539;  but  counsel  have  again  present- 
ed the  matter  with  an  array  of  auUioritlea 
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wbich  tre  hare  stndlonsly  examined  and  here 
review: 

The  decision  In  Atchison,  T.  &  S.  F.  Ry.  v. 
Harold,  241  U.  S.  371,  36  Sup.  Ot  665,  60  L. 
Ed.  1050,  was  rendered  June  5,  1916.  The 
case  Inrolved  a  carload  shipment  of  corn 
from  Yanka,  Neb.,  to  Topeka,  Kan.,  in  care 
of  the  plaintiff.  An  Interstate  bill  of  lading 
was  issued.  While  the  com  was  in  transit 
orer  the  Union  Pactflc  Railway,  the  holder 
surrendered  the  bill  of  lading  to  an  agent 
of  the  Santa  F6  in  Kansas  City,  Mo.,  and 
took  another  bill  treating  the  car  as  being 
at  the  latter  place,  though.  In  fact,  It  was 
yet  In  transit  to  Topeka.  The  Supreme  Court 
of  the  United  States  looked  past  the  terms 
of  both  bills,  and  classed  the  shipment  as 
Interstate  because:  (1)  The  drm  to  be  not!* 
fled  of  the  shipment  was  at  Kansas  City, 
Mo. ;  (2)  there  was  no  person  at  Topeka  to 
whom  the  same  was  consigned;  and  (3)  the 
flpst  bill  having  the  direction  "C/o  S.  F. 
for  shipment,"  It  was  apparent  that  the  move- 
ment was  not  Intended  to  stop  at  Topeka, 
but  that  It  should  go  farther  as  directed 
by  the  indorsee  of  the  first  bill  of  lading 
while  in  transit  There  was  no  intrastate 
Ull  of  lading  in  the  case.  The  same  tourt 
on  June  10,  1913,  decided  the  case  of  the  R. 
R.  Com.  of  La.  v.  Tex.  &  Pac.  Ry..  229  U.  S. 
336,  33  Sup.  Ct  837,  57  L.  Ed.  1215.  That 
was  a  suit  in  the  United  States  courts  to  en- 
Join  the  enforcement  of  penal  ordera  of  the 
state  Railway  Commls^on  of  Ijoulslana. 
Certain  logs  and  staves  were  delivered  to 
mllways  ,at  various  points  In  Louisiana 
consigned  to  parties  in  New  Orleans,  who 
were  engaged  In  exporting  such  stuff  to 
Europe.  The  railway  transportation  was 
wholly  within  the  state,  and  the  bills  of  lad- 
ing 'were  all  Intrastate.  The  jshipments 
passed  through  the  hands  of  two  railway 
companies,  and  the  order  ot  the  consignees 
were  ddlrnred  at  New  Orleans  directly  to 
steamers  plying  to  European  ports.  The 
property  was  all  the  time  In  the  physical 
custody  of  the  trangportatlou  companies,  and 
not  wltbln  that  of  the  consignees.  No  de- 
murrage was  charged  for  delay  beyond  the 
four  days*  free  time  allowed  by  the  state 
Railway  GommlBBlo&  tot  intrastate  shipments, 
and  they  all  paid  the  usual  charges  for  han- 
dling th  tranBsblpment  of  foreign  exports. 
The  merchandise  was  Intended  by  the  Clip- 
pers for  f<H^gn  »porL  The  pith  of  the  de- 
dsion  was  In  these  words: 

"The  principle  enunciated  in  the  cases  was 
that  it  18  the  esgeotial  character  of  the  com- 
nerce,  not  the  accident  of  local  or  through  bills 
of  lading,  which  determines  federal  or  state  con- 
trol over  it.  And  it  takes  character  as  inter- 
state or  foreign  commerce  when  it  is  actually 
started  in  the  course  of  transportation  to  anoth- 
er state  or  to  a  foreign  country.  The  facts  of 
the  case  at  bar  bring  it  within  the  ruling." 

Tbe  coDTt  sitting  In  equity  assumed,  as  It 
bad  the  right,  to  decide  ttie  foct,  and  held 
that  it  was  not  concluded  as  a  matter  of  law 
by  the  terms  of  the  bills  <hE  lading  in  deter- 
mining whetho:  It  was  Interstate  or  Intra* 


'  state  commerce.  In  1013  Tex.  &  N.  O.  R.  R. 
Co.  T.  Sabine  Tram.  Co..  227  U.  S.  Ill,  33 
Sup.  Ct  229,  67  L.  Ed.  442,  was  decided. 
That  also  was  a  trial  by  the  court  The  lum- 
ber was  shipped  from  Ruliff  to  Beaumont  by 
one  railroad,  and  thence  by  anoOier  to  Sa- 
bine on  intrastate  bills  of  lading.  On  arrival 
at  Sabine,  by, direction  ot  tbe  firm  that  bad 
bought  the  lumber  en  route  by  paying  draft 
with  bills  of  ladUig  attached,  the  loaded 
cars  were  at  once  run  on  about  one  quarter 
of  a  mile  begrond  tbe  railroad  station  to  a 
dock  where  the  lumber  was  unloaded  within 
reach  of  ship's  tackle  by  whl<di  It  was  taken 
aboard  as  cargo  for  foreign  export.  The 
court  considered  tbe  usual  course  of  bnslness 
connected  with  such  shipment,  and  the  fact 
that  tbe  parties  took  advantage  of  the  longer 
free'  time  allowed  for  moving  foreign  ex- 
ports from  cars  to  ships  over  that  for  han- 
dling domestic  freight.  It  was  held  that  the 
facts  that  the  bills  of  lading  were  whcdly  In- 
trastate and  the  railroad  transportation  en- 
tirely within  the  state  of  Texas  were  not 
controlling  in  the  matter.  In  other  words,  a 
conatrnction  of  tbe  bills  of'  lading  was  not 
decisive  of  the  character  of  the  shipment, 
wfiether  Interstate  or  Intrastate.  The  Den- 
ver  &  R.  O.  Ry.  Co.  t.  Interstate  Com.  Com- 
mission (Com.  C.)  195  Fed.  068,  was  decided 
April  9,  1912.  The  Missouri  Pacific  Railway 
carried  a  carload  of  beer  from  SL  Louis,  Mo., 
to  Pueblo,  Colo.,  on  its  local  waybill  diarglng 
Its  own  local  rate.  The  waybill  showed  Baer 
Bros.  Merc.  Co.  as  consignee,  and  Leadville, 
Cola,  as  tbe  destlDStion  of  the  lOdpment 
At  Pueblo  tbe  car  was  put  on  an  interchange 
trad:,  where  the  Missouri  Pacific  and  Den- 
ver &  Rio  Grande  delivered  airload  traffic 
to  each  other.  The  former  road  then  deliv- 
ered to  tbe  latter  a  transfer  sheet,  showing 
ciHidgnor,  point  of  shipment's  ori^n,  weight 
and  contents  of  the  car,  together  with  the 
name  of  consignee  and  destination.  Tbe  lat- 
ter road  then  took  the  car  and  moved  It  to 
Leadville  on  a  local  waybill  of  Its  own, 
charging  its  own  freight  rate  separately,  and 
also  noting  consignor,  consignee,  and  desti- 
nation, together  with  the  back  charges  of 
the  Missouri  Pacific.  The  usual  course  of 
business  was  for  each  road  to  collect  for 
the  other  all  the  letter's  unpaid  charges  or. 
If  charges  were  prepaid,  for  the  collector  to 
account  to  tbe  other,  all  being  subject  to  dally 
settlement  Notwithstanding  the  Denver  & 
Rio  Grande  operated  only  within  Colorado 
on  Its  own  local  waybill  and  bad  no  joint 
rate  with  eastern  connections  for  Colorado 
pohits,  yet  the  Conunerce  Court  disregarded 
the  local  waybill  under  wbich  the  Denver  & 
Rio  Grande  operated,  and  held  that  the  facts 
showed  interstate  commerce.  The  proceed- 
ing was  a  suit  In  which  all  the  issues  were 
determined  by  the  court,  and  turned  upon 
a  quesUon  of  fact  uot  upon  a  legal  constmc- 
tlon  of  the  waybilL  It  Is  said  In  Penn.  Ry. 
Oa  T.  Clark  Bros.  Coal  Mining  Co.,  238  U. 
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8.  456,  35  Sup.  Ct.  896,  59  L.  Ed.  1400.  de- 
cided in  June,  1915: 

"In  determining  whether  commerce  is  inter- 
state or  intrastate,  regard  must  be  had  to  its 
essential  character.  Mere  billing,  or  the  place 
at  which  the  title  passeiB,  is  not  determinatiTe." 

What  Is  known  as  the  "lake  cargo"  coal 
case  (R.  R.  Com.  t.  Worthlngton,  225  U.  S. 
101,  32  Sup.  Ct  653.  56  h.  Ed.  1004).  decided 
In  1912,  was  where  the  Railroad  Commission 
of  OUo  nndertook  to  fix  railroad  rates  for 
transportation  of  coal  from  Interior  points 
in  that  state  to  coal  bunkers  at  Huron,  Ohio, 
to  be  transported  by  steamers  to  other  states 
as  required.  The  court  said: 

"The  qneBti<m  is,  then,  one  of  fact.  •  •  • 
It  ia  true  that  the  shipper  transports  the  coal 
ordinarily  upon  bil]a  of  lading  to  himself,  or  to 
another  for  himself,  at  Huron  ou  Lake  ,Erie. 
The  so-called  'lake  cargo  coal'  is  necessarily 
shipped  beyond  Hartm.  If  it  stops  ther^  an- 
other and  higher  rate  applies." 

The  court  then  ^nsidered  the  circumstanc- 
es of  a  lower  rate  applied  to  the  transporta- 
tion, including  the  loading  on  the  steamers 
and  trimming  the  cargo,  whenever  the  coal 
went  out  of  the  state.  The  court  disregard- 
ed as  not  conclu^ve  the  fact  that  the  coal 
was  billed  only  to  Huron  and  distinguished 
Gulf,  etc.,  Ry.  Co.  v.  Texas,  204  U.  S.  403, 
27  Sup.  Ot.  360.  61  L.  Ed.  540,  involving  a 
sblpmrat  of  corn  between  two  points  In  Tex- 
as where  the  court  held  that  the  Interstate 
transportation  from  another  state  bad  been 
completed  under  a  contract  to  deliver  the 
com  at  Texarkana,  Tex.,  and  that  when  sold 
there  the  buyer's  shipment  of  It  to  Gold- 
thwaite,  Tex.,  constituted  a  new,  Independent 
intrastate  shipment  Tex.  &  Pac.  Ry.  Co.  v. 
Langbehn  (Tex.  Civ.  App.)  158  S.  W.  244,  de- 
cided in  1913,  also  ignores  local  bills  of  lad- 
ing as  nonconcluslve.  Galveston,  etc.,  Ry.  v. 
Carmack  (Tex.  Civ.  App.)  176  S.  158.  de- 
cided In  1915,  involved  a  shipment  of  horses 
from  Alpine,  Tex.,  destined  to  Little  Rock, 
Ark.  The  court  there  said : 

"There  is  no  merit  in  the  contention  that  it 
was  an  intrastate  shipment.  The  fact  that  ap- 
pellant [common  carrier]  only  obligated  itself 
to  transport  the  animals  to  San  Antonio  does 
not  affect  the  interstate  character  of  the  ship- 
ment  It  was  clearly  interstate  in  its  nature." 

In  Ifill  was  decided  S.  P.  Terminal  Co.  v. 
Interstate  Commerce  Com.,  218  U.  S.  498,  31 
Sup.  Ct  279,  55  L.  Ed.  310.  The  terminal 
company  had  some  docks  at  Galveston  form- 
ing a  connecting  link  In  transportation  of 
freight  from  interior  Texas  points  to  the 
seaboard,  and  thence  by  ship  to  other  states 
and  countries.  It  did  not  charge  defendant 
Young  the  same  dockage  rates  as  it  did  oth- 
ers In  handling  oil  cake  and  meal,  but  leas- 
ed to  him  one  of  the  piers  at  such  an  an- 
nual rental  that  he  was  enabled  to  make  a 
profit  of  30  or  40  cents  per  ton  of  such  prod- 
uce over  the  average  gain  of  his  competitors 
in  sudi  transaction,  in  a  suit  by  the  Inter- 
state Commerce  Commission  to  enjoin  opera- 
tions under  the  lease  as  discriminative  on 
the  part  of  the  terminal  company,  it  was 


urged  that  the  transportation  was  not  Inter- 
state commerce,  and  that  tbe  commission 
therefore  had  no  authority  in  the  matter 
because,  among  other  reasons,  the  oil  cake 
was  hauled  to  the  Galveston  docks  on  intra- 
state waybills  only,  there  unloaded,  ground 
Into  meal,  and  sacked  for  water  carria^. 
The  court  considered  all  the  circumstances 
affecting  the  business.  Including  the  fact  that 
the  premises  on  which  the  docks  were  lo- 
cated had  been  dedicated  substantially  for 
the  e.stabllshment  of  terminal  facilities  for 
certain  railroad  and  steamship  systems. 
The  court  refused  to  be  bound  by  the  con- 
struction of  the  local  bills  of  lading  under 
which  the  products  were  brought  to  Galves- 
ton, and  found  from  all  tbe  evidence  as  a 
fact  that  the  transactions  constituted  Inter- 
state commerce.  Lusk  v.  Atkinson.  268  Mo. 
109,  186  S.  W.  703,  decided  in  1916,  was  a 
proceeding  to  review  the  action  of  the  Mis- 
souri Public  Service  Commission  fixing  the 
rates  to  be  charged  on  shipments  of  ties 
gathered  at  various  points  In  that  state,  car- 
ried by  railroad  to  a  station  called  Com- 
merce, and  afterwards  sent  Into  other  states 
to  fill  contracts  for  delivery  there.  Dispos- 
ing of  the  contention  that  the  business  was 
not  interstate  commerce,  after  reviewing  the 
precedents,  the  Supreme  Court  of  Uissouil  in 
that  case  said: 

"In  order  to  determine  this  question,  it  is  im- 
portant and  necessary  to  ascertain;  (1)  What 
was  the  motive  or  intention  of  the  shipper? 
(2)  And  what  was  the  object  and  purpose  to 
which  the  shipment  was  devoted?  These  two 
tests  necessarily  determine  the  nature  of  the 
shipment  as  being  interstate  or  intrastate,  and 
they  were  had  in  mind  in  each  of  the  foregoing 
cases,  wherein  the  court  passed  upon  that  ques- 
tion.'* 

It  is  hornbook  law  that  intent  and  purpose 
are  always  questions  of  fact  In  1916  was 
decided  Alabama  Great  So.  Ry.  v.  McFadden 
(D.  C.)  232  Fed.  1000.  The  case  was  decided 
on  a  rule  for  judgment  for  want  of  sufficient 
affidavit  of  defense.  Tbe  facts  were  admit- 
ted, In  substance,  that  loose  cotton  was 
bought  by  the  defendants  at  various  points  in 
Alabama  and  shipped  on  local  bills  of  lading 
to  Birmingham,  Ala.,  for  compression,  when 
it  was  shipped  on  new  bills  of  lading  to  Kew 
Orleans.  The  through  rate  allowed  from  Al- 
bertvllle,  the  origin  of  the  shipment,  to  New 
Orleans  was  57  ceots  per  hundred.  The  local 
rate  from  Albertvllle  to  Birmingham  was  11 
cents,  and  from  Birmingham  to  New  Orleans 
32  cents,  a  total 'of  43  cents,  which  defend- 
ants were  told  by  platntifTs  agent  was  the 
correct  one,  and  which  they  paid.  The  rail- 
road company  brought  action  to  recover  the 
difference  between  57  cents,  the  rate  estab- 
lished by  the  Interstate  Commerce  Commis- 
sion, and  43  cents,  actually  paid.  The  court 
disregarded  the  local  waybills,  and  consid- 
ered all  the  circumstances  as  questions  of 
fact  On  appear  to  the  Third  Circuit  Court 
of  Appeals,  the  affirmance  of  the  decision  of 
the  District  Court  was  made  largely  to  de- 


Digitized  by 


SERVICE  T.  SUMPTER  TALLET  KY.  GO. 


207 


pend  apon  the  fact  that  the  cotton  remained 
all  the  time  In  the  custody  of  the  carrier  who 
nnloaded  and  compressed  It,  under. a  provi- 
sion of  the  bill  of  lading  ^vlng  It  that  prlvl- 
l^e,  after  which  It  continued  the  transporta- 
tion. The  decision  attaches  a  great  deal  of 
Importance  to  the  fact  that  the  shippers  did 
not,  as  they  might,  take  the  cotton  Into  their 
possession  at  Birmingham,  the  terminal  nam- 
ed In  the  Intrastate  bill  of  lading.  Mc- 
Fadden  t.  Ala.  Grt.  8a  By.  Co.,  242  Fed.  6^, 
154  C.  C.  A.  338. 

We  recall  the  testimony  In  the  case  at  bar 
to  the  efTect  that  when  the  lumber  arrived  at 
Baker  the  original  plaintiff  corporatl<m  took 
physical  custody  of  it  and  had  complete  con- 
trol of  it.  The  clear  effect  of  the  opinion  In 
the  case  last  dted  is  to  make' such  evidence 
sofficient  to  take  to  the  Jury  the  question  of 
fact  Involved  In  determining  whether  the 
transaction  was  one  of  Interstate  commerce. 
In  1891  was  decided  Cutting  v.  Fla.  Ry.  & 
NaT.  Co.  (0.  C.)  4Q  Fed.  641.  This  was  a  suit 
in  equity  where  the  interveners  besought  the 
court  to  direct  Its  receiver  of  an  insolvent 
railroad  company  to  return  the  excess  of 
what  he  had  charged  over  the  rate  fixed  by 
the  state  Railroad  Commission  on  shipments 
of  oranges  from  points  wittiln  the  state  to  an- 
other Intrastate  point  and  thence  to  other 
states.  The  court  laid  aside  as  negligible  the 
local  bills  of  lading,  and  held  that,  where 
the  fruit  was  shipped  to  platntifTs  agent  at  a 
point  withlB  the  state,  and  he,  without  taking 
custody  of  it,  merely  had  It  rebliled  to  con- 
signees in  other  states,  the  business  was  in- 
terstate commerce,  notwithstanding  the  local 
Mils  of  lading.  Swift  &  Co.  v.  U.  S.,  196  V.  S. 
375,  35  Sup.  Ct.  276,  49  L.  Ed.  518,  decided 
January  30.  1905,  was  a  suit  to  restrain  re- 
peated violations  of  the  law  against  unlawful 
CMnblnations  In  restraint  of  trade.  The  bills 
of  lading  were  not  considered.  The  court 
there  held  that  when,  as  In  that  case,  cattle 
are  shipped  from  one  state  to  another  without 
change  or  delay  except  enough  to  secure  a 
buyer  at  some  stockyard  en  route,  and  when 
this  is  a  typical,  constantly  recurring  course 
of  trade  it  constitutes  Interstate  commerce,  at 
least  where  a  resident  of  one  state  purchases 
from  an  Inhabitant  of  another.  In  April, 
1887.  the  case  of  Es  parte  Koehler  (C.  C.)  30 
Fed.  867,  was  decided  by  the  late  Judge 
Deady.  It  involved  a  petition  to  instruct  the 
receiver  of  the  Oregon  &  California  Railroad 
Company  in  respect  to  his  duty.  The  Oregon 
itallway  &  Navigation  Company's  steamers 
carried  freight  from  San  Francisco,  Cal,,  to 
Portland,  Or.,  where  the  receiver  took  it  and 
ountled  it  over  the  railroad  wholly  within 
the  state  to  its  ultimate  destlnati<m  on  its 
own  bills  of  lading.  Each  carrier  fixed  and 
collected  its  own  charges  Independent  of  the 
other,  and  they  were  not  under  a  common 
Gtmtrol  or  managemrat  The  learned  judge 
decided  that: 

"So  long  as  the  railway  and  steamer  are  each 
■perated  under  a  separate  and  distinct  control, 


making  its  own  ratea,  and  onlv  liable  for  the 
carriage  and  safe  delivery  of  the  goods  at  the 
end  of  its  own  route,  the  act  does  not  apply  to 
the  transaction.  To  malie  these  carriers  aub- 
ject  to  the  act,  the  railway  and  vessel  must,  as 
therein  provided,  be  operated  or  used  under  a 
'common  control,'  a  control  to  which  each  alike 
is  subject,  and  by  which  rates  are  prescribed 
and  bills  of  lading  given  for  the  carriage  of 
goods  over  both  routes  as  one." 

About  ten  years  later  was  handed  down 
an  opinion  In  United  States  v.  Colorado  & 
N.  W.  Ry.  Co.,  157  Fed.  321,  86  C.  C.  A  27, 
15  L.  R.  A  (N.  S.)  167,  18  Ann.  Cas.  893.  It 
was  a  case  to  recover  a  penalty  for  viola- 
tion of  the  federal  Safety  Appliance  Act  (U. 
S.  Comp.  St  1916,  S  8605  et  seq.).  Judge  San- 
bom  points  out  that  the  construction  of  the 
Interstate  Commerce  Act  (section  8563  et 
seq.)  does  not  affect  the  construction  to  he 
given  to  the  safety  appliance  law.  He  indi- 
cates two  classes  of  carriers  operating  with- 
in a  single  state  and  engaged  in  transporting 
articles  of  Interstate  commerce: 

"(a)  Those  who  conducted  that  transportation 
with  another  or  other  carriers  under  a  common 
control,  management,  or  arrangement  for  a 
continuous  carriaKe,  or  shipment;  and  (b) 
those  who  conducted  such  transportation  alone, 
or  with  other  carriers  without  any  common  con- 
trol, management,  or  arrangement  for  auch  a 
carriage  or  shipment" 

He  then  shows  that  the  interstate  com- 
merce lav  applies  only  to  the  first  class, 
while  the  other  act  includes  both;  that  the 
two  CTactments  are  not  hi  pari  materia  be- 
cause the  first  relates  to  contracts  and  rates 
of  transportation,  while  the  second  has  ref- 
ereilte  to  the  constructloii  of  the  cars  and. 
engines  employed  to  carry  interstate  com- 
merce Id  any  form.  The  evils  attacked  In 
the  former  were  favoritism  and  discrimina- 
tion in  contracts  for  carriage,  while  those  in 
the  latter  were  injuries  to  employes  on  ac- 
count of  defective  car  equipment  The  case 
is  not  an  authority  on  matters  involved  in 
the  one  at  bar.  In  U.  S.  v.  III.  Terminal 
Co.  (D.  O.)  168  Fed.  546,  decided  in  1909, 
there  was  an  indictment  for  transporting  In- 
terstate commerce  without  filing  Its  schedule 
of  rates  with  the  Interstate  Commerce  Com- 
mission. The  defendant's  road  was  wholly 
within  the  state  of  Illinois,  but  by  Its  plea 
of  guilty  It  admitted  that  It  was  hauling 
shipments  of  merchandise  moving  entirely  by 
rail  on  a  continuous  passage  from  one  state 
to  another.  Louisville  &  Nashville  R.  Co.  v. 
Behlmer,  175  U.  S.  648,  20  Sup.  Ct  209,  44 
L.  Ed.  309,  was  decided  In  1900.  On  ship- 
ments of  hay  from  Memphis,  Tenn.,  by  vari- 
ous roads  through  Summerville,  S.  C,  to 
Charleston,  S.  C,  the  participating  roads 
shared  in  a  rate  common  to  Summerville  and 
Charleston,  but  for  the  shorter  route  to  Sum- 
merville there  was  added  to  this  and  exclu- 
sively appropriated  by  the  local  road  the  rate 
from  Charleston  back  to  Summerville.  It 
was  held  to  be  interstate  commerce  subject- 
ing the  charges  to  revision  by  the  Interstate 
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Craimeroe  CommissliHi  becanae  the  entire 
transportation  was  oontlnnous  by  railways 
operating  under  a  common  arrangement  for 
through  trafflc.  A  similar  case  Is  that  of  the 

Cindimatl,  N.  O.  &  Tex.  Pac.  By.  v.  Inter- 
state Commerce  Commission,  162  17.  S.  184, 
16  Sup.  Ct  700,  40  L.  Ed.  035,  decided  In 
1806.  In  the  latter  case  the  plaintiff  In  er- 
ror operated  a  railway  from  Cincinnati, 
Ohio,  to  Chattanooga,  Tenn.  The  Western  & 
Atlantic  Ry.  Company  owned  a  road  extend- 
ing southerly  from  Chattanooga,  to  Atlanta, 
Ga.,  and  from  there  the  Georgia  Railroad 
Company  operated  a  third  line  easterly 
through  Social  Circle,  to  Aagusta,  Ga.,  the 
latter  road  being  entirely  within  the  limits 
of  that  state.  The  three  roads  made  a  com- 
mon joint  rate  of  $1.07  per  hundred  from 
Cincinnati  to  either  Atlanta  or  Augusta, 
which  they  divided  among  themselves  in  cer- 
tain proportlona  For  shipments  from  Cin- 
cinnati, Ohio,  to  Social  Circle,  $1.37  was 
charged,  being  the  $1.07  to  Atlanta  which  It 
divided  between  the  first  two  roads  to  the 
exclusion  of  the  last  one,  which  collected  an 
additional  30  cents  for  its  own  use,  wtiicb 
was  Its  state  established  rate  on  shipments 
orlgloaUng  at  Atlanta  and  sent  to  Social  Cir- 
cle. The  court  held  that  whether  the  Geor- 
gia com[)any  was  engaged  in  interstate  com- 
merce depended  upon  whether  what  it  did 
was  done  "under  a  common  control,  manage- 
ment, or  arrangement  for  continuous  car- 
riage or  shipment"  Under  the  interstate 
commerce  law  as  it  then  stood,  it  was  held  in 
that  case  to  be  comx>etent  for  a  local  road 
situated  entirely  within  a  state  to  tianl 
freight  coming  from  another  state,  and  tliat, 
too,  independent  of  any  control,  except  that 
of  its  home  state,  provided  Its  transportation 
was  undertaken  In  good  faith  as  a  new  and 
independent  enterprise.  On  the  other  hand, 
If  the  local  road  had  elected  to  become  a 
party  to  a  contract  or  arrangement  with 
roads  In  other  states  to  carry  foreign  freight 
by  agreeing  to  receive  the  goods  on  foreign 
through  bills  of  lading  and  to  participate  in 
through  rates,  it  thereby  made  Its  trackage 
part  of  a  continuous  line  for  the  carriage  of 
a  through  shipment,  and  so  became  amenable 
to  federal  control  under  the  intestate  com- 
merce law.  In  1908  ai^ieared  tile  opinion  of 
the  Interstate  Commerce  Commission  In  Lan- 
Ing-Uarrla  Coal  &  Grain  Co.  t.  Mo.  Pac  By., 
13  Interst  Com.  B.  164.  The  plaintiff  ship- 
ped two  cars  of  coal  from  Springfield,  IlL. 
to  Kansas  City,  Ma,  rla  the  Wabash  Ball- 
way,  and  after  arrival  at  the  latter  place 
fbrwarded  both  of  them  the  Missouri  Pa- 
cific Railway  to  points  In  Kansas.  The 
tbrongh  Joint  rate  from  Springfield  to  the 
Kansas  points  was  $3.73,  while  the  sum  of 
the  local  rate  from  SprlngOeld  to  Kansas 
City,  plus  that  from  Kansas  City  to  Kansas 
points,  was  $3.50.  The  two  roads  charged 
the  higher  through  rate.  The  commission 
considered  the  Intent  of  the  shipper  In  deter- 


mining  the  rate  applicable,  and,.  awanllES 
reparation  for  exeesstve  diarges,  said: 

"Prom  ■  the  facts,  it  la  dear  that  the  com- 
plainant intended  these  aa  strictly  local  ship 
ments,  and  no  evidence  was  offered  by  defendant 
to  controvert  this  contention.  It  is  true  that 
complainant  was  unable  to  say  positively  wheth- 
er or  not  these  particular  cars  of  coal  had  been 
sold  by  it  prior  to  the  time  they  reached  Kan- 
sas City,  but  it  is  a  fact  that  no  orders  were 
given  to  tbe  defendant  to  carry  the  coal  to  any 
other  points  until  after  it  had  actually  reached 
Kansas  City.  •  •  •  The  biiUneof  both  ship- 
ments here  concerned  was  to  Kansas  City. 
*  *  *  Tbey  might  have  been  held  there,  the 
cars  unload(»,  aid  the  coal  sold  at  Kansas 
City." 

As  a  question  of  fact  the  commission  found 
that  the  transportation  was  composed  of  two 
local  shipments,  and  applied  the  local  rates 
Instead  of  the  eetablished  Joint  one.  In  Be 
Through  Routes  &  Through  Rates,  12  In- 
terst Com.  R.  163,  a  section  of  the  syllabus 
reads  thus: 

"Existence  of  a  through  route  Is  to  be  deter- 
mined by  the  incidents  and  circumstances  of  the 
shipment,  such  as  the  billing,  the  transfer  from 
one  carrier  to  another,  the  collection  and  divi- 
sion of  transportation  charges,  or  the  use  of  a 
proportional  rate  to  or  from  junction  points  or 
basmg  points.  These  InddentB  'named  are 
not  to  be  regarded  as  exclusive  of  others  which 
may  tend  to  estaUish  a  carrier's  course  of 
bosineBs  with  respect  to  through  shipments." 

Morgan  t.  Mo.,  K.  ft  T.  By.  Co.,  12  Interst 
Com.  B.  525.  was  decided  In  1D07.  Owlnc  to 
local  competlticai  the  company  made  a  spe- 
cial low  rate  on  shipments  of  live  sto<^  from 
Crowder  Clt7,  Ind.  T.,  to  Kansas  City.  Mo. 
At  the  same  time  It  had  Joint  rates  with  oth- 
er roads  from  points  west  of  Crowder  City  to 
Kansas  City,  whldi  were  greater  than  tbe 
sum  of  local  rates  to  Growdor  City,  pins  tbe 
spe<^l  low  rate  from  thmce  to  Kansas  City. 
The  commi!»slon  snstalned  the  right  to  charge 
the  Joint  rate  on  shipments  orii^oaUng  west 
of  Crowder  City  witiiout  reduction  on  ac- 
count of  the  special  low  rate  named.  An- 
swering the  contention  ttaat  this  would  al- 
low shippers  from  the  west  to  take  th^r  cat- 
tle out  of  the  cars  at  Crowder  City,  Immedi- 
ately run  them  back  Into  the  same  cars,  and 
forward  them  to  their  destination  at  Kansas 
City  on  the  special  rate^  the  commission  said: 
"Then  seems  to  be  no  doubt  as  to  the  right 
of  the  shipper  to  consign  a  shipment  to  a  ^v- 
en  point  nay  charges  upon  it  assume  custody, 
and  take  possession  of  tbe  property,  and  later 
reship  it  to  another  point  under  rates  lawfully 
applicable  to  such  reshipment.  A  carrier  or 
carrier's  agent  may  not,  however,  act  as  for- 
warding or  recoDsigning  agent  for  a  shipper  for 
the  purpose  of  evaomg  or  defeating  the  terms  or 
purposes  of  the  law  or  in  such  manner  as  to 
defeat  or  evade  the  intent  of  the  law.  To  do 
that  would  be  to  resort  to  one  ot  the  devices 
prohibited  in  the  act" 

Tbe  doctrine  to  be  drawn  from  all  these 
decisions  Is  that  a  bill  of  lading  Is  not  con- 
clusive of  tbe  (diaracter'of  the  shipment,  yet 
the  Instruction  requested  and  spedfled  in  the 
third  assignment  of  error  would  require  the 
trial  Judge  to  say  as  a  matter  of  law,  based 
alone  upon  the  bill  of  lading  In  qnestion,  tlmt 
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the  tiBiuactlon  was  one  of  loterstate  com- 
merce so  as  to  oust  the  state  court  of  Juris- 
diction. If  SQch  a  document  is  inconcluslTe 
In  one  case  It  Is  Incimclaslre  In  others.  The 
dear  reason  of  the  cases  cited  la  to  the  effect 
that  the  UU  of  lading  may  be  considered  as 
a  drcnnratance  with  other  Inddents  of  the 
transaction  throwing  light  on  the  question  of 
fact  whether  it  be  Interstate  or  intrastate 
commerce.  Notwithstanding  the  declaration 
at  defendant's  general  counsel  and  Its  freight 
and  passraiger  agent  disclaiming  all  authority 
over  or  in  connection  with  the  shipment  be- 
yond Its  own  lines  and  the  testimony  of  Ser- 
vice to  the  effect  that  his  company,  the  orig- 
inal plaintiff,  took  actual  charge  and  custody 
of  all  the  lumber  at  Baker,  we  are  asked  to 
disregard  all  this  and  direct  the  court  be- 
low to  say  as  a  matter  of  law  that  the  trans- 
action was  Interstate  commerce.  At  the  least 
these  items  of  testimony  to  which  allusion 
has  ^st  been  made  were  sufficient  to  carry 
this  disputed  question  of  fact  to  the  Jury. 
That  the  issue  of  whether  the  transaction  la 
Interstate  commerce  or  not  Is  one  of  fact  to 
be  determined  by  the  jury  under  proper  In- 
structions is  taught  also  by  State  t.  Taber 
Lumber  Co..  101  Minn.  186,  112  N.  W.  214,  13 
L.  R.  A.  (N.  S.)  800;  Tredway  t.  Riley,  32  Neb. 
495.  49  N.  W.  268.  29  Am.  St  Rep.  447,  note; 
Commonwealth  t.  People's  Sxpress  Co.,  201 
Mass.  564,  88  N.  E.  420,  131  Am.  St.  Rep.  416. 
In  our  Judgment  there  Is  at  least  some  testi- 
mony to  be  considered  on  both  sides  of  the 
gnestlm  about  interstate  commerce;  and, 
however  great  the  preponderance  In  Its  favor 
as  estimated  by  the  defendant,  we  cannot  say 
tiiat  its  showing  Is  so  concloslTe  as  rightly 
to  call  from  the  trial  conrt  a  peremptwy  di- 
rection to  the  Jury  to  find  against  the  plain- 
tiff on  that  point 

[21  Moreover,  all  the  Instmctlons  referred 
to  in  assignments  S,  4,  and  6  are  subject  to 
the  eritifism  that  they  sought  to  advise  the 
Jury  of  Oie  effect  of  certain  acts  which,  be- 
cause of  the  nature  of  the  controversy,  were 
prominent  when  there  was  other  evidence  in 
the  case  which  properly  could  be  considered 
In  the  same  relation.  The  court  cannot  select 
any  particular  piece  of  testimony,  and  charge 
the  Jury  wholly  xipon  that,  when  there  are 
other  circumstances  proper  for  Its  considera- 
tion. Stanley  v.  Smith,  IC  Or.  505,  16  Pac. 
174;  Patterson  v.  Hayden,  17  Or.  238,  21  Pac. 
129.  3  L.  R.  A.  529,  11  Am.  .St  Rep.  822; 
Crossen  V.  Oliver,  41  Or.  605,  69  Paa  308; 
State  V.  Deal,  43  Or.  17,  70  Pac.  534;  Kellogg 
V.  Ford.  70  Or.  213,  139  Pac.  757;  Saratc^  Inv. 
Co.  V.  Kern,  78  Or.  243,  148  Pac.  1125.  The 
principle  is  thus  aptly  stated  in  the  syllabus 
to  Chundi  T.  Melville^  17  Or.  413,  21  Pa&  387: 

'^Unless  evidence  Is  by  law  conclnsive  upon 
the  parties,  it  would  be  error  for  the  trinl  court 
to  select  a  single  fact  or  part  of  the  evidence 
where  there  was  a  conflict  and  instruct  the 
jory  that  they  must  find  Uielr  verdict  on  that 
&et  alone,  and  in  a  particular  way.   Such  an 
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instructioD  would  be  an  Invasion  of  the  rii^ts 

of  the  Jury." 

In  cases  like  the  present  It  Is  permissible 
for  the  court  to  state  to  the  Jury  a  hypothet- 
ical case  covering  the  entire  contention  of 
each  party,  and  to  declare  to  the  Jury  that  if 
they  Sod  sndi  to  be  the  fact  the  law  will  be 
as  directed  by  the  court  If  the  testimony  is* 
indisputably  all  one  way,  the  court  can  di- 
rect a  verdict  according  to  the  admltteiJ 
facts;  bat  where  there  Is  any  material  dis- 
pate  about  the  facts,  or  where  reasonable 
men  legitimately  may  draw  dlCEerent  conclu- 
sions from  a  given  stnte  of  fiicts,  the  ded- 
Blon  of  the  ultimate  question  In  dispute  in  a 
jury  case  must  be  left  to  the  jurors.  O^iere 
was  no  error  In  revising  the  Instructions  al- 
luded to  In  the  third,  fourth,  and  fifth  assi^- 
ments  of  error  because  they  each  Invaded  the 
province  of  the  jury. 

rs]  Besides  all  tUs.  It  Is  not  directly  al- 
lied in  the  answer  that  tb^  acts  therein  de- 
scribed were  done  under  a  common  control, 
management,  or  arrangnnaat  for  a  contin- 
uous shipment  from  one  state  or  territory  of 
the  United  States  to  any  other  state  or  terri- 
tory. It  is  said  that  the  lumber  "was  con- 
sl^ed  and  destined  for  points  outside  of  the 
state  of  Oregon,"  as  shown  by  the  Mils  of  lad- 
ing made  out  by  the  plaintiff  and  signed  by 
the  defendant's  rppresentatlTe;  that  the  lum- 
ber was  delivered  to  a  connecting  line  of  rail- 
road at  Baker  for  the  purpose  of  being  trans- 
ported by  that  carrier,  by  whom  It  was  car- 
ried to  points  outside  of  the  state  and  deliv- 
ered; and  that  the  cwinectlns  carrier  paid  to 
the  defendant  Its  charges  for  the  haul  from 
Deer  Creek  ^ur  to  Baker.  As  the  statute 
then  stood,  all  these  things  might  have  been 
done  without  there  being  any  common  con- 
trol, management  or  arrangement  for  a  con- 
tinuous carriage.  The  pleading  Is  silent  on 
the  point  of  the  transaction  being  the  result 
of  common  control.  The  statements  in  the 
answer  narrate  matters  which  would  no 
doubt  be  receivable  In  evidence  as  circum- 
stances tending  to  prove  common  control,  but 
this  ultimate  fact  Is  not  stated.  That  thf» 
things  alleged  In  the  answer  In  that  behalf 
do  not  necessarily  ccmstltute  Interstate  com- 
merce Is  shown  by  Helserman  v.  Burlington 
R.  Co.,  63  Iowa.  732.  18  N.  W.  903;  United 
States  v.  Geddes,  131  Fed.  452,  65  C.  C.  A. 
320;  Interstate  Com.  Com.  v.  Bellaire,  etc.. 
B.  Co.  (C.  C.)  77  Fed.  942 :  Coe  v.  Errol.  116  U. 
S.  517. 6  Sup.  Ct.  475,  29  L.  Ed.  TlS;  Diamond 
Match  Co.  V.  Ontonagon,  188  U.  8.  82,  23  Sup. 
Ct  266,  47  L.  Ed.  349. 

[4]  It  was  error  to  allow  interest  on  the 
sort  of  <^alm  described  In  the  complaint  The 
question  was  considered  and  decided  In  Sar- 
gent V.  Am.  Bank  &  Trust  Co.,  80  Or.  16,  38, 
154  Pac.  759,  156  Pac.  431. 

(6,  t]  It  remains  to  consider  whether  sub- 
stitution was  effected  In  the  circuit  court  so 
as  to  allow  the  stockholders  of  the  original 
corporate  plaintiff  to  prosecute  this  action. 
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So  far  aa  tbe  allegations  thereof  are  con- 
cerned the  cause  was  tried  the  third  time  In 
the  circuit  court  on  the  same  complaint  used 
In  the  first  trial.  The  only  indication  of  ac- 
tual substitution  there  Is  that  in  some  places 
afterwards  the  names  of  Robert  Service,  Mrs. 
Robert  Service,  and  Peter  Service  were  put 
Into  the  title  of  the  cause.  There  Is  an  ntter 
absence  of  averment  connecting  any  of  these 
Individuals  with  the  original  plalntlCf  corpo- 
ration, or  with  the  matters  alleged  In  the 
complaint  It  becomes  necessary  to  inquire: 
<1)  As  to  the  effect  and  extent  of  the  order 
of  this  court  allowing  a  substitution  of  par- 
ties plaintiff;  and  (2)  whether  substitution 
was  actually  accomplished  In  the  circuit 
court.  This  Is  an  action  at  law,  the  final  de- 
termination of  which  Is  embodied  In  a  Judg- 
ment. This  court  has  no  original  jurisdic- 
tion in  such  cases.  The  cause  Is  not  tried 
here  de  novo  as  In  suits  In  equity.  In  actions 
at  law  of  this  sort  the  Supreme  Court  exists 
only  to  review  the  decisions  of  the  circuit 
court  on  the  questions  of  law  appearing  in 
the  transcript.  L.O.  L.5556.  This,  of  course. 
Is  subject  to  the  terms  of  section  3,  art  7,  of 
our  Constitution,  authorizing  this  court  on 
appeal*  to  direct  judgment  In  certain  cases  in 
like  manner,  and  with  like  effect  as  decrees 
are  entered  in  equity  cases;  but  hitherto  the 
court  has  not  exercised  that  prerogative 
herein. 

Remembering  ttiat  the  cause  was  originally 
proBecated  to  final  Judgment  In  the  circuit 
conrt  and  the  appeal  perfected  eight  days  be- 
fore the  expiration  of  five  years  from  the  dis- 
solution of  the  former  plaintiff  corporation,  it 
Is  apparent  that  prior  to  the  first  appeal  the 
question  of  snbsUtutlfm  of  parties  had  not 
arisen  In  tbs  circuit  court,  nor  could  It  have 
arisen  because  the  plaintiff  corporation  was 
yet  In  existence  as  an  active  participant  In 
the  litigation.  Up  to  the  time  of  the  first  ap- 
peal, therefore,  the  drcnlt  conrt  had  not  com- 
mitted any  raror  about  change  of  parties,  and 
there  was  nothing  in  that  respect  either  to  af- 
firm or  to  reverse.  Meanwhile,  the  plaintiff 
corporation  had  lapsed.  Section  88,  L.  O.  L.. 
reads  thus: 

"No  acdon  shall  abate  by  the  death,  marriRge, 
or  other  disability  of  a  party,  or  by  the  trans- 
fer of  any  interest  therein,  if  the  cause  of  action 
survive  or  continue.  In  caee  of  the"  death, 
marriage,  or  other  disnbility  of  a  party,  the 
court  may,  at  any  time  within  one  year  thereaft- 
er, on  motion,  allow  the  action  to  be  continued 
hy  or  against  his  personal  representatives  or 
successors  in  Interest" 

This  statutory  rule  is  applicable  In  the  fol- 
lowing manner  to  the  transactions  already 
bad  in  this  court  as  to  a  change  of  parties. 
An  appeal  Is  a  proceeding  distinct  and  sepa- 
rate from  the  original  Judgment  Shlrl^  v. 
Burch,  16  Or.  1, 18  Pao.  344.  It  can  he  deter- 
mined only  In  the  appellate  court  The  cause 
of  action  on  api>eal  is  the  right  to  have  the 
determination  of  the  circuit  court  reversed 
or  modified.    Jameson  t.  Bartlett,  63  Neb. 


BEFOBTEB  (Or. 

638,  88  N.  W.  860.  The  ^roeoaQng  to  enfwee 
tbls  cause  of  action,  as  distinguished  from  the 
one  In  the  complaint,  was  ripe  for  the  ccmsld- 
eratlon  and  determination  of  this  court  when 
the  appeal  was  pwfected  on  April  29,  1912, 
^ght  days  beftnre  the  lapse  of  the  ordinal 
corporate  plaintiff.  Having  thus  acquired 
Jurisdiction  over  the  parties  and  the  subject- 
matter  of  the  new  action,  conventionally  de- 
nominated  an  appeal,  which  was  Instituted  to 
overturn  the  Judgment  of  the  drcult  court, 
this  court  in  a  case  where  snbstltntlon  is  per- 
missible, has  power  to  retain  the  proceeding 
and  preserve  It  by  the  requisite  change  of 
parties  for  the  purposes  of  the  appeal  and  the 
adjudication  thereof,  but  no  further.  It  Is 
much  like  Pendletim  Russell,  144  U.  S.  640. 
12  Sup.  Ct  743.  36  L.  Ed.  574,  Where  an  In- 
surance corporation  was  dissolved  pending  Its 
appeal  to  the  United  States  Supreme  Conrt 
Its  receiver  in  the  state  court  which  dissolved 
it  obtained  permission  there  to  employ  coun- 
sel in  the  United  States  Supreme  Court  to 
argue  the  case.  He  did  so,  and  the  orlj^al 
decision  was  reversed.  No  snbstitDtion  was 
made  anywhere^  In  a  new  trial  a  Judgment 
was  again  rendered  against  the 'corporation, 
and  It  was  h^d  on  final  appeal  to  the  United 
States  Supreme  Court  that  the  receiver  was 
right  In  rejecting  the  last  Judgment  as  a 
claim  against  property  in  his  hands,  because, 
being  against  a  defunct  corporation,  it  was  a 
nullity.  To  allow  substitution  here  for  the 
purposes  of  litlgatlcm  over  which  tbls  conrt 
has  obtained  juri»dicti(«i  by  perfection  of  axi- 
peal  is  a  necessary  inddent  to  the  exercise 
of  the  only  authority  vested  In  this  tribunal; 
bat  it  cannot  assume  or  oxerdse  control  In 
matters  referable  alone  to  the  original  juris- 
diction of  the  circuit  court  The  only  func- 
tion of  Bubbtltution  In  this  court  was  to  en- 
able us  to  decide  the  question  before  ns  on 
appeal,  and,  the  purpose  of  its  exercise  hav- 
ing been  accomplished,  its  effect  Is  ended. 
Whatever  may  be  said  as  to  the  regularity  of 
the  substitution  In  this  court  for  the  first 
time,  the  order  allowing  It  Is  the  law  of  the 
case.  The  question  Is,  What  was  the  extent 
and  effect  of  the  order?  The  reversal  left  the 
litigation  where  It  was  at  the  beginning  ot 
the  first  trial  in  the  drcult  court  and  if  any 
one  was  entitled  to  prolong  it  as  the  succes- 
sor in  Interest  of  the  original  plaintiff.  It  was 
his  duty  to  apply  to  that  court  for  leave  to  bo 
substituted  for  his  predecessor  In  title.  It 
is  taught  in  Reay  v.  Heaz^ton,  128  Cal.  335, 
60  Pac.  977,  lhat  change  of  parties  In  the  Su- 
preme Court  should  be  followed  by  substitu- 
tion in  the  court  below  on  proper  averments. 
Again,  in  Fay  v.  Steubenrauch,  138  Cal.  650. 
72  Pac.  156,  It  Is  laid  down  tliat  substltutioa 
should  be  made  first  In  the  nisi  prins  court ; 
but  when  made  first  In  the  Supr«ae  Court  it 
should  be  renewed  In  the  trial  court  It  is 
said  in  Planters'  Bank  v.  Bass,  2  La.  Xnn. 
430,  that  if  substitutl<m  In  the  Suprrane  Court 
Involves  only  a  question  of  law,  It  will  be 
made  for  the  purpose  of  exercising  appellate 
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Jurisdiction;  bnt  If  a  matter  of  fact  Is  drawn 
In  question,  the  cause  will  be  remanded  to  the 
lower  court  to  work  out  the  substitution. 
The  doctrine  to  be  derived  from  Pendleton  7. 
Russell,  supra,  Is  that,  In  the  absence  of  sub- 
stitution before  the  court  having  original 
Jarisdlction,  the  resulting  judgment  la  a  nul- 
Uty.  In  Prior  t.  Kiso,  96  Mo.  303,  d  S.  W. 
898,  It  is  taught  that  <«i  tiie  death  of  a  ao)e 
defendant  In  error  it  is  ocHnpetmt,  to  make 
his  reiirefientatlve  a  party  on  return  of  the 
cause  to  the  lower  court  In  BfacRae  v.  Kan- 
sas Caiy,  09  Kan.  457,  77  Pac.  94,  the  statute 
made  the  directors  In  office  at  the  time  of  the 
dissolution  of  a  corporation  trustees  for  the 
purpose  of  winding  up  the  business;  but 
even  then  it  was  held  that  a  Judgment  in  fa- 
vor of  the  oorporatlon,  afterwards  dissolved 
coDld  not  be  enforced  without  the  substitu- 
tion of  these  trustees,  and  the  Supreme  Court 
remanded  the  cause  to  the  circuit  court  for 
further  proceedings. 

It  is  clear  that  the  order  of  this  court,  al< 
lowing  subsUtutlcn,  was  applicable  only  to 
the  proceedings  before  1^  and  could  have  no 
farther  effect  To  hold  oUierwlse  would  be  to 
say  that  a  stranger  to  the  cause  may,  for  the 
first  time,  appear  In  the  Supreme  Court, 
mend  his  hold  by  withdrawing  the  demurrer 
of  the  former  plaintiff  to  the  plea  of  the  de- 
fendant made  below  that  the  corporate  plain- 
tiff has  been  dissolved,  and  confess  and  avoid 
the  same  by  a  reply  that  the  newcomer  is  its 
successor.  This  would  amount  to  a  pure  de- 
parture from  the  original  cause  of  action  as 
stated  In  the  complaint,  and  the  allowance  of 
it  would  be  an  infringement  upon  the  original 
Jurisdiction  of  the  circuit  court  Again, 
whether  the  interveners  are  really  stock- 
holders and  all  of  such  share  owners  interest- 
ed In  the  original  plaintiff  and  whether  all  its 
debts  were  paid  so  that  the  shareholders  be- 
came tenants  in  common 'of  the  residuum  of 
Its  assets  and  might  have  instituted  appro- 
priate litigation  to  recover  the  same  are  facts 
necessary  to  be  allied  in  Issuable  form  to 
constitute  a  good  complaint  In  their  behalf, 
if  they  would  bring  themselves  within  the 
doctrine  of  such  cases  as  Baldwin  v.  Johnson, 
95  Tex.  S5,  65  S.  W.  171;  Stearns  Coal  & 
Lumber  Co.  v.  Van  Winkle,  221  Fed.  590.  137 
C.  C.  A.  314;  Stark  Elec.  R.  Co.  v.  McGinty 
Contracting  Co.,  238  Fed.  667,  151  C.  C.  A. 
507,  and  Gasgne  v.  Ball,  65  Fla.  3S3,  62  South. 
215.  The  precedents  Just  noted  are  not  au- 
thority for  change  of  parties  in  an  aiqpellate 
court  exercising  jurisdiction  over  a  new  and 
distinct  proceeding.  Neither  are  they  lo- 
stancte  where  stockholders  were  substituted 
for  thdr  a>rporatl(m  at  nisi  prius.  In  none 
of  thou  did  the  corporatlcm '  commence  the 
original  litigation.  Hiose  decisions  merely 
enunciate  tlie  principle  that  when  the  corpo- 
ntian  la  In  very  truth  wound  up  and  all 
claims  against  It  are  satisfied,  a  situation  is 
ivesented  i^eze  the  stockholders  have  be- 
come the  legal  aa  well  as  the  equitable  own- 


&ra  ot  what  remains  of  tbe  property  of  Oie 
concern,  and  may  recover  it  by  suitable  pro* 
cedure.  On  the  necessary  allegations  an- 
tliorlring  such  a  recovery  the  defendant  Is 
entitled  to  its  day  in  court,  and.  Issue  being 
tendered  and  Joined  upon  them  In  this  ac- 
tion at  law,  it  has  the  right  to  a  jury  trial, 
which  cannot  be  forestalled  or  violated  by 
the  order  of  substttutlM),  which  tUs  court 
made  only  for  the  purposes  ot  the  appeal,  ot 
which  alone  It  bad  Jurisdiction.  Or.  Const 
drt  1,  S  17.  The  Ipse  dixit  of  an  ex  parte  af- 
fidavit, presented  only  to  the  ai^llate  court 
in  connection  with  litigation  tiier^  cannot 
supersede  the  right  of  trial  by  Jury  in  the 
circuit  court 

That  sectlcm  38,  L.  O.  L.,  relates  to  oorpora- 
tirais  Is  at  least  the  law  cX.  this  case;  but 
even  then  this  court  will  apply  its  provldona 
only  to  the  extent  of  Its  own  Jurisdiction  for 
the  preservatlm  of  the  cause  of  action  be- 
fore It,  which  is  none  other  than  the  right  to 
review  the  dedslou  <Kf  the  circuit  court,  and 
will  not  invade  the  original  Jurisdiction  of 
that  court  on  a  question  whldi  has  never 
been  presfflited  to  It.  Even  in  Long  v.  Thomp- 
son, 34  Or.  359,  56  Pac.  978,  this  court  did  not 
pretend  to  change  parties  except  for  the  pur- 
poses of  the  appeal,  nor  to  Impose  its  order 
upon  the  circuit  court  so  as  to  bar  that  tri- 
bunal from  deddhig  by  jury  trial  the  facts 
upon  which  substltutlcm  must  be  granted  If 
allowed.  If  snbstitotlfm  Is  made  regularly  In 
the  circuit  court  where  original  JurisdicUmi 
exists,  It  is  binding  upon  this  court;  but  the 
reverse  Is  not  true.  The  reason  is  that  under 
our  system  the  Supreme  Court  is  one  of  spe- 
cial and  limited  antliority.  This  power  to  ad- 
mit new  parties  to  an  action  is  confined  to 
and  is  exercised  only  for  the  purpose  of  tiie 
proceeding  before  It  of  whl(di  it  has  gained 
Jurisdiction  by  the  perfection  of  an  appeal. 
We  have  no  right  to  reverse,  affirm,  or  modify 
the  decision  of  the  drcult  court  on  matters 
not  presented  by  Ite  record. 

As  stated,  no  t^ange  whatever  was  made  In 
the  averments  of  the  complaint  upon  which 
first  trial  was  had.  It  is  taught  In  White  v. 
Johnson,  27  Or.  282,  292,  40  Pac.  611,  514  (50 
Am.  St.  Rep.  726)  that: 

"The  procedure  for  bringing  in  new  parties 
after  the  court  has  made  the  order  to  that  effect 
appears  to  be  to  amend  the  complaint  by  insert- 
ing tberein  such  aHegatioQS  aa  are  necessary  to 
make  the  persons  omitted  parties  to  the  aeUon, 
and  to  insert  their  names  in  the  summons; 
and,  if  they  do  not  enter  an  appearance,  to 
serve  them  with  the  amended  summons  and 
complaint,  giving  them  the  usual  time  allowed 
by  statute  to  originai  parties  in  which  to  an- 
swer. Fitnam's  Trial  Procedure.  §  351;  Pen- 
field  V.  Wheeler,  27  Minn.  358  (7  N.  W.  364)." 

[7]  It  la  true  the  White-Johnson  Case  was 
decided  with  reference  to  bringing  In  a  de- 
fendant; but  the  analogy  supports  the  doc- 
trine that  If  a  new  plaintiff  intervenes,  be 
must  put  npcm  the  record  proper  avermoitB 
showing  bis  right  to  sue,  so  that  the  defend- 
ant, if  it  chooses,  mar  challenge  the  same 
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and  have  a  Jury  to  inquire  concerning  the 
troth  of  the  issue.  The  complaint  upon 
which  the  action  was  tried  the  third  time, 
being  Identical  In  allegations  with  the  one 
used  in  the  first  trial,  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action  lo 
faror  of  the  individuals  substituted  in  this 
court  for  the  purposes  of  the  appeaL  The 
defendant  filed  a  general  demurrer  to  this 
complaint,  and  the  same  was  overruled.  The 
matter  was  again  raised  by  a  motion  on  the 
part  of  the  defendant  to  direct  a  verdict  in 
its  favor  after  all  the  testimony  was  produc- 
ed. This  motion  was  also  denied.  If  these 
are  not  sufficient  to  raise  the  question,  re- 
coarse  may  be  bad  to  section  72,  L.  O. 
where  It  is  stated: 

"If  DO  objection  be  taken,  either  by  demurrer 
or  answer,  Uie  defendant  shall  be  deemed  to  have 
waived  the  same,  excepting  only  the  objection 
to  the  jurisdiction  of  tae  court,  and  the  objec- 
tion that  the  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action." 

It  has  been  held  many  time  that  these 
excepted  grounds  of  demurrer  may  be  urged 
the  first  time  in  the  Supreme  Court,  and  that 
failure  to  count  upon  them  In  the  assign- 
ments of  error  does  not  conclude  tbe  ap- 
pealing party.  Moreover,  It  Is  an  error  ap- 
parent upon  the  face  of  tbe  record,  and  In- 
volves a  decision  upon  a  point  of  law  made 
wholly  upon  matters  In  writing  and  on  file 
in  the  court  Hence  the  question  la  before  us 
despite  tbe  criticism  made  of  tbe  motion 
for  a  nonsuit,  which  did  not  specify  the 
grounds  upon  which  it  was  urged. 

[8]  Neither  is  the  objection  properly  clas- 
sified as  one  going  to  the  legal  capacity  of 
the  plaintiffs  to  sue.  It  Is  true  that  if  it  Is 
manifest  upon  tbe  face  of  the  complaint  that 
the  plaintiff  has  not  legal  capacity  to  sue. 
it  La  ground  of  demurrer  under  section  68, 
L.  O.  L.,  and  one  which  Is  waived  If  It  so 
appear  and  the  defendant  answers  without 
raising  that  objection.  That  rule  applies  to 
cases  where  It  appears  by  the  first  pleading 
that  the  moving  party  himself  would  have  a 
cause  of  action  except  for  some  disability 
apparent  In  bis  Initiatory  statement,  such  as 
minority.  Insanity,  or  the  like.  To  be  a  good 
complaint,  Immune  from -the  effects  of  a 
general  demurrer,  the  plaintiff  must  show  In 
himself  legal  connection  with  the  matter  in- 
volved in  litigation  and  a  right  in  himself  to 
recover  the  amount  demanded.  Falling  in 
this,  his  pleading  does  not  state  a  cause  of 
action,  and  tbe  objection  may  be  raised  for 
the  first  time  In  the  Supreme  Court 

In  brief,  on  this  branch  of  the  case,  the 
effect  of  the  substitution  of  parties  in  this 
court  ended  with  tbe  reversal  of  the  judg- 
ment of  the  circuit  court  If  any  one  claim- 
ing under  the  original  plaintiff  would  have 
continued  the  litigation,  it  was  his  duty  to 
apply  to  the  circuit  court  to  be  substituted. 
Having  (*tained  the  necessary  permission 
there,  it  could  be  enjoyed  and  made  avail- 
able only  by  appropriate  averments  amend- 
ing tbe  complaint,  in  default  of  which  no 
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Judgment  could  be  rendered  against  the  de- 
fendant In  favor  of  the  plaintiffs  any  more 
than  A.  could  recover  upon  a  promissory 
note  given  to  B.  by  C.  without  alleging  In- 
dorsement to  himself. 

[S]  It  Is  true,  that  as  appears  by  the  ab- 
stract the  circuit  court  on  December  0,  1916, 
entered  an  ex  parte  order  "that  Robert 
Service,  Mrs.  Robert  Service,  and  Peter  Serv- 
ice be,  and  they  hereby  are,  substituted  In 
this  court  as  parties  plaintiff  in  said  cause." 
The  language  of  section  3S,  L.  O.  L.,  Is  that: 

"The  court  may  •  •  •  allow  the  action  to 
be  cootinued  by  or  against  his  personal  represen- 
tatives or  successors  in  interest" 

The  order  of  the  circuit  court,  therefore, 
amounted  to  no  more  than  permission  to  the 
applicants  to  proceed  In  th^r  own  right 
which  might  have  l}een  denied;  but  It  did 
not,  nor  could  It,  dispense  with  the  necessity 
of  tb^r  stating'  a  cause  of  action  In  them- 
selves. In  oOier  words,  although  allowed  to 
make  substltutton,  they  did  not  accc^it  the 
permission  In  the  only  way  It  conld  be  made 
available.  We  have  thus  a  situation  where 
subatitntlML  has  not  been  effected  In  the 
circuit  court  whldi  alwe  has  original  Jnzia- 
diction  to  determine  the  case  <m  Its  merits. 
To  all  Intenta  and  purposes  the  prosecuttoo. 
of  the  actltm  was  continued  as  if  the  pro- 
ceedings were  conducted  In  the  name  of  tbe 
corporation.  The  allegations  of  tbe  com- 
plaint cannot  be  controlled  nor  enlarged  by 
the  mere  names  used  In  the  title.  The  result 
is  in  legal  effect  as  though  a  Judgment  had 
been  rmdered  In  favor  of  a  defunct  corpora- 
tion. 

"Where  the  diarter  of  a  corporation  expiree 

during  the  pendency  of  a  suit,  the  suit  must 
abate,  whether  the  company  be  plaintiff  or  de- 
fendant" Rider  v.  Nelson,  7  Leigh  (34  Va.> 
154,  80  Am.  Dec.  495. 

In  Greenbrier  v.  Livesay,  6  W.  Va.  44, 
Livesay  and  others  sued  to  compel  the  board 
of  supervisors  of  ^Greenbrier  county  to  ad- 
mit them  to  seats  in  that  body.  Pending 
an  appeal  by  the  supervisors  the  board  was 
abolished  by  constitutional  provision,  and 
the  Supreme  Court  abated  the  suit  In  La 
Polnte  T.  (yMalley,  47  Wis.  332,  2  N.  W.  632. 
the  plaintiff  to%vn  was  abolished  by  the 
county  authorities  before  It  appealed.  The 
Supreme  Court  held  that  the  appeal  by  It 
must  be  dismissed,  as  its  action  had  abated. 
In  Venable  Bros.  v.  So.  Granite  Ca,  135  Ga. 
508,  69  S.  E.  822,  32  L.  R.  A.  (N.  S.)  446, 
after  the  expiration  of  the  charter  the  liti- 
gation was  carried  on  by  two  men  who  own- 
ed all  the  stock.  On  hearing  in  the  lower 
court  of  the  report  of  the  referee,  counsel 
for  the  corporation  suggested  Its  lapse,  and 
the  court  abated  the  action.  In  May  v.  State 
Bank,  2  Rob.  (Va.)  66,  40  Am.  Dea  726,  the 
charter  of  the  defendant  expired  pending  an 
action  prosecuted  by  it  but  Judgment  was 
rendered  In  its  favor  after  appeal,  although, 
the  decision  was  the  other  way  in  the  trial 
court  before  the  charter  lapsed.  An  execu- 
tion was  Issued  on  the  Judpnmt  roidered  In 
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that  «ODrt  In  obedience  to  the  reversal,  but 
after  the  expiration  of  the  charter.  The 
writ  was  quashed  on  showing  the  dissolu- 
tion of  the  corporation.  Banldn  t.  Sher- 
wood, 33  Me.  909.  decides  that  an  action 
brought  against  a  corporation  whose  char- 
ter has  been  repealed  results  In  a  void  judg- 
ment Merrill  t.  Suffolk  Back,  31  Me.  67,  GO 
Am.  Dec  649,  teaches  that  no  legal  judg- 
ment can  be  rendered  against  a  defunct  cor- 
poration, and  that  stockholders  in  such  a 
concern,  whose  prc^terty  has  been  levied  upon 
to  satisfy  a  judgment  rendered  against  It 
after  dissolntlon,  have  snffld^t  privity  to 
sue  out  a  writ  of  error  to  annul  it.  It  Is 
decided  in  Thornton  t.  Marginal  Freight  Ry. 
Ga,  128  Masa  32.  that  a  judgment  against  a 
ccvporation  after  expiration  of  the  statutory 
three-year  period  in  which  it  may  wind  up 
its  business  on  dlssoluttcm  la  void.  The  own- 
er  of  such  a  Judgmoit  has  no  standing  In 
equity  to  reach  Ite  assets  in  the  absence  of 
the  appolntm«it  of  a  receiver.  So,  also,  In 
Ea^e  Chair  Co.  v.  K^sey,  23  E:an.  632,  It 
is  said  that  the  court  will  not  render  a  judg- 
ment on  the  Terdict  for  a  defnnct  corpora- 
tion, nor  for  its  assignee  without  amendment 
of  the  pleadings  to  show  his  right  to  the 
judgment  In  Kelly  v.  Ro(4ieUe  (Tex.  Civ. 
App.)  93  S.  W.  164,  the  court  distinguishes 
between  actions  and  suits  to  which  a  dis- 
solved corporation  Is  a  party,  and  demon- 
strates that  the  dissolution  abates  an  action 
beyond  revival  while  the  suit  Is  in  a  state  of 
suspension  subject  to  review  by  bill  of  re- 
vivor. In  Ufe  Assodaticm  v.  Goode,  71  Tex. 
90,  8  S.  W.  630,  after  holding  that  no  ac- 
tion can  be  prosecuted  by  or  against  a  cor- 
poration after  Ito  dissolution,  and  that  judg- 
ment cannot  be  rendered  thereon,  the  court 
says: 

"At  law  an  action  abated  by  the  death  of  a 
sole  defendant  ceases  for  all  purposes,  is  en- 
tirely dead,  end  cannot  be  revived." 

See,  also,  Dundee  Mortgage  &  Trust  Inv. 
Co.  T.  Hughes  <C.  C.)  77  Fed.  855,  856.  Au- 
thorities might  be  multiplied  showing  that, 
unless  the  statute  allowing  substitution  Is 
complied  with,  the  action  at  law  abates  Ir- 
revocably. In  this  instance,  as  we  have  seen, 
there  were  no  attempts  by  appropriate  aver- 
moit  to  (4iarge  the  defendant  on  behalf  of 
the  individuals  who  have  attempted  to  con< 
tbae  the  litigation.  Under  the  precedents 
dted  the  result  was  a  void  Judgment 

[11]  The  rule  has  been  laid  down  in  this 
state  that  an  appeal  may  be  taken  by  an  ag- 
grieved party  from  such  a  judgment  Smith 
V.  EUendale  Mill  to.,  4  Or.  70;  Trullenger 
V.  Todd,  5  Or.  36;  Askren  v.  Squire,  29  Or. 
228,  46  Pac.  779;  Oregon  R.  &  N.  Co.  v. 
JiwUack.  M  Or.  196,  102  Pac.  1011,  20  Ann. 
Eaa  092;  Sturgis  v.  Sturgls,  51  Or.  10,  93 
Pac.  096.  15  L.  R.  A.  (N.  S.)  1034,  131  Am. 
8t.  Rep.  724 ;  Holton  v.  Helton,  64  Or.  290, 
129  Pac.  532,  48  I*  R.  A  (N.  S.)  779.  The  dis- 
podtltm  to  be  made  of  the  latest  decision  of 


the  circuit  court  la  therefore  properly  be- 
fore us. 

[11]  In  the  judgment  of  the  writer,  the 
power  of  this  court  In  the  matter  of  substi- 
tution was  functus  officio  when  the  case  was 
reversed  June  20,  1916,  and  could  have  no 
'further  effect  It  was  exercised  only  as  a 
means  of  determining  the  case  then  before 
us,  the  decision  of  which  set  the  matter  at 
large  so  far  as  the  circuit  court  was  con- 
cerned. This  court  bad  no  right,  and  did  not 
attempt,  cm  the  record  before  it  at  that 
time,  to  foreclose  the  defendant  from  resist- 
ing an  attempt  by  new  parties  to  Intrude  up- 
on the  lltigatirai  in  the  <drcult  court.  Neither 
had  we  the  power  nor  did  we  pretend  to  sus- 
pend or  prolong  the  one-year  period  men- 
tioned In  section  38,  L.  O.  L.,  In  the  Interest 
of  the  stockholders  who  brought  about  the 
lapse  of  their  corporation  by  their  own  act 
and  made  no  move  to  avail  themselves  of  the 
benefit  of  the  statute  until  eight  years  there- 
after. Still  less  had  we  authority  to  control 
in  advance  the  exercise  of  Its  original  juris- 
diction by  the  circuit  court  acting  under 
that  section.  None  of  the  opinions  heretofore 
rendered  sancttons  the  idea  that  we  could 
do  flo. 

Passing  all  this,  however,  the  utmost  effect 
to  be  given  to  the  former  remand  for  a  new 
trial,  the  result  reached  in  the  opinion  of  Mr. 
Justice  Bean  rendered  June  20,  1916.  was 
thereby  to  allow  the  stockholders  to  make  a 
case  In  the  circuit  court  If  th^  could.  As 
we  have  shown,  this  Involved  their  applica- 
tion there  for  leave  to  be  substituted,  coupled 
with  an  amended  complaint  stating  a  cause 
of  action  on  their  behall  Granting  tiiat  the 
reversal  set  forward  the  demise  of  the  origi- 
nal corporate  plaintiff  to  that  date  and  made 
section  38,  L.  O.  L.,  again  applicable,  it  also 
again  put  Into  c^eratlon  the  one-year  limit 
of  that  section  within  which  the  would-be 
plaintiffs  should  have  had  themselves  sub- 
stituted below.  Though  warned  of  this  ele- 
ment of  the  litigation  by  the  law  and  the 
constant  attitude  of  the  defendant,  yet  to 
this  day,  so  far  as  the  record  sbows,  they 
have  taken  no  measure  to  avail  themselves  of 
the  opportunity  afforded  them  to  present  to 
the  trial  court  their  own  case  in  Ueu  of  that 
of  the  corporation  under  which  they  claim. 
Persistently  the  contest  has  been  waged  on 
the  old  complaint  whidi  states  nothing  to  the 
direct  advantage  of  the  individual  stocl:- 
holders.  By  falling  to  put  in  an  amended 
pleading  showing  in  themselves  a  right  to 
recover,  they  have  utterly  neglected  to  pre- 
pare for  the  new  trial  awarded  by  the  opinion 
of  Mr.  Justice  Bean.  Meanwhile,  under  the 
construction  most  favorable  for  them,  the 
year  since  then  in  which  they  m^ht  have 
amended  the  comirfalnt  has  passed,  and  they 
are  yet  wlthont  a  statement  of  th^  cause 
of  action  as  distinguished  from  tbat  of  the 
original  corporation.  Time  has  thus  fore- 
closed their  opportunity  to*  substitute  the  one 
for  the  other  in  this  action.    It  would 
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be  useless  to  remand  this  case  for  a  new 
trial,  for  the  obstacle  preventhig  substitution 
is  insuperable.  We  can  only  give  the  defend- 
ant a  judgment  here  reversing  that  of  the  cir- 
cuit court  without  the  c<Hiclltiaa  awarding  a 
new  trial. 

In  dismissing  this  branch  of  the  case  it 
win  be  noted  that  consideration  has  been 
given  only  to  the  right  to  continue  the  prose- 
cution of  this  particular  action,  and  not  to 
the  question  of  whether  a  cause  of  action  or 
suit  exists  in  favor  of  the  stockholders  or  is 
barred  by  lapse  of  time.  As  to  those  possible 
features,  we  make  no  intimation. 

On  the  appeal  of  the  plaintiffs  they  rely 
upon  certain  questions  about  admission  of 
testimony  affecting  the  basis  upon  which 
reasonableness  of  rates  is  to  be  determined 
and  instructions  on  the  same  questions.  For 
the  purposes  of  this  opinion  it  is  sufficient  to 
say  that  those  matters  are  sufficiently  con- 
sidered In  the  original  opinion.  67  Or.  63, 
135  Pac.  539.  The  conclusion  of  the  whole 
matter  Is  that  the  judgment  of  the  circuit 
court  is  reversed  without  the  usual  privilege 
of  a  remand  for  further  proceedings. 

MOOKE  and  McCAMAXT,  JJ.,  not  sitting. 

(ST  Or.  B17)  "-=— 

OREGON  HOME  BUILDERS  v.  OROWLET. 

(Supreme  Court  of  Oregon.   Feb.  26,  1918.) 

1.  BbDKEBS  *=»7  —  CONSIDEITATION  —  BBO- 

kib's  Contract. 
An  owner's  promise  In  bis  written  olfer  to 

pay  a  commission  for  the  sale  or  exchange  of 
realty  was  dcsiirned  to  procure  a  broker's  serv- 
ices, such  services  to  be  rendered  are  taken  as 
the  considemtion  for  the  promise 

2.  Brokerb  'S=>43(3)— Contract— Statute  or 
Fbauds— Consideration  . 

Under  Ia  O.  L.  S  808,  sobd.  8,  requiring 
broker's  contract  to  buy  or  sell  to  state  the 
consideration,  while  the  consideration  must  he 
expressed,  it  need  not  be  formally  and  precisely 
expressed,  and  it  is  sufficiently  npieued  if  it 
appears  by  necessary  inference. 

3.  Bbokebs  <@=>43{3)— Statute  of  Frauds— 

■WbITTBN  OfTEB— PaBOL  ACCEPTANCE. 

A  written  offer  may  constitute  a  sufficient 
memorandum  of  the  broker's  written  contract 
required  by  L.  O.  L.  }  808,  subd.  8,  to  charge 
the  party  making  it,  if  it  is  later  accepted  by 
parol. 

Department  1.  Appeal  from  Circuit  Court, 
Multnomab  Goimty;  Robert  O.  Morrovr, 
Judge. 

On  rehearing.  Denied. 

For  former  opinion,  see  170  Faa  718. 

W.  B.  Shively,  of  Portland,  for  appellant 
H.  D.  Angell,  of  Portland  (Angell  &  Fisher, 
of  Portland,  on  the  brief),  for  respondent 

HARRIS,  X  Tbe  original  opinion  states 
that  the  contention  that  the  conslderatlcm 
is  not  expressed  InvolTes  a  determlnatl(m  ait 
two  anestlms:  "(1)  What  is  the  ccmsldera- 
tloD  that  most  be  expressed?  and  (2)  Wh«i  can 
It  be  said  that  the  consideration  Is  express- 


ed?" Before  attanptlng  to  ascertain  wheth- 
er the  consideration  Is  expressed  In  the  writ- 
ing, the  original  opinion  suggests  three  possi- 
ble considerations  for  the  promise  sued  upon : 
(1)  A  promise  by  the  broker ;  (2)  payment  of 
money  by  the  broker ;  and  (3)  the  service  to 
be  rendered  by  the  broker.  The  opinion  pro- 
ceeds to  eliminate  the  first  two  things  stig- 
gested,  determines  that  the  service  rendered 
by  the  broker  is  the  consideration,  and  then 
undertakes  to  ascertain  whether  the  consid- 
eration is  expressed  in  the  writing.  The  pe- 
titioner now  Insists  that  the  conclusion  that 
the  service  of  the  broker  is  the  consideration 
"cannot  be  drawn  from  the  facts,"  and  that 
it  is  a  mere  assum^ition.  The  plaintiff  does 
not  claim  that  the  consideration  for  the  prom- 
ise of  the  defendant  Is  to  be  found  In  a  prom- 
ise made  by  the  plaintiff  or  in  money  paid  by 
It.  In  his  printed  brief  the  respondent  per- 
sistently and  consistently  contended  that  the 
writing  was  a  nudum  pactum  because  without 
consideration.  For  example,  on  page  11  ot 
respondent's  brief  we  find  the  following : 

"The  consideration,  therefore,  in  the  instant 
case  is  that  which  induced  the  respondent 
Crowley  to  sifm  the  offer  upon  which  the  appel- 
liint  relies.  If  there  was  a  monetary  considera- 
tion, what  was  it,  and  from  whom  and  to  whom 
did  it  move?  Tbe  complaint  is  silent  aa  to  tbia. 
If  there  was  a  mutual  covenant  or  promise  on 
the  part  of  tbe  Oregon  Home  Builders  as  an 
inducement  to  the  respondent  Crowley  for  mak- 
ing this  offer,  where  is  the  promise  ^pressed 
in  tbe  writing  or  in  the  complaint?  The  only 
answer  is.  there  was  no  sucn  promise,  neither 
is  there  any  expressed  in  the  writing  nor  any 
allegation  in  the  complaint  that  one  was  made. 
The  conclusion  is,  as  hereinbefore  stated,  that 
this  written  offer  was  a  voluntary  one  for  which 
no  consideration  was  given,  and  in  which  no 
consideration  is  expressed." 

Again,  for  the  purpose  of  supporting  his 
argument  that  the  complaint  Is  Insufficient  the 
respondent  says: 

"There  was  no  finandal  conslderatlcm  given, 
neither  was  tfaere  a  covenant  on  behalf  of  the 
Oregon  Home  Builders  to  do  or  refrain  fnon  do- 
ing anytliing." 

n  ]  When  we  concluded  that  the  considera- 
tion was  not  to  be  found  In  a  promise  made 
by  the  plaintiff  or  In  money  paid  by  It  we 
merely  determined  the  nonexistence  of  what 
the  plaintiff  admitted  and  defendant  himself 
contemted  did  not  exist  If  it  be  conceded 
that  the  c(Hialderati(m  could  have  been  any 
one  of  the  three  things  su^sted  as  a  possi- 
ble consideration,  and  if  it  is  afterwards 
ascertained  that  the  writing  does  not  repress 
two  of  those  possible  considerations,  bnt  does 
express  tbe  third  one,  then  it  is  at  least 
fair  to  conclnde  that  the  thing  expressed  la 
the  consideration ;  and,  "moreovex,  it  would 
be  illogical  to  say  that  the  thing  expressed 
was  not  the  consideraUon  merely  because  the 
other  two  unexpressed  tUngs  could  have  been, 
the  consideration,  and  when  we  find  a  consid- 
eration expressed  in  the  writing  the  instm- 
ment  cannot  be  said  to  be  Insufficient  merely 
because  some  other  possible  consideratlrat  is 
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not  expressed.  There  must  be  some  measure 
by  wblcb  to  test  tbe  sufficiency  of  a  writing, 
and  tbe  test  Is  found  In  the  rule  found  in 
Browne  on  St  of  Frauds  (5th  Ed.)  S  405,  and 
quoted  In  tbe  original  opinion.  Applying 
this  rule  to  the  writing,  it  Is  obvious  that 
CP0wley*s  promise  to  pay  a  commission  was 
designed  to  procure  tbe  rendition  of  the  serv- 
ice which  the  plalntlft  did  render,  and  hence 
the  service  "so  stipulated  for  by  the  de- 
fendant Is  taken  to  be  tbe  Inducement  to  his 
prmnlse." 

[J]  Tbe  petitioner  Insists  that  "there  Is  no 
spedflc  statement  anywhere  In  the  writing 
stating  what  tbe  consideration  la  for  Crow- 
ley's promise."  Although  the  consideration 
must  be  expressed,  it  need  not  be  formally 
and  precisely  expressed.  In  every  Jurisdic- 
tion,.it  is  held  that  the  consideration  Is  ex- 
pressed if  it  appears  by  necessary  Inference. 
In  every  one  of  tbe  states  having  a  statute 
requiring  the  expression  of  the  coi^deratlon 
it  Is  the  established  rule  that  tlie  statute  is 
satisfied  if  the  consideration,  appears  by  nec- 
essary inference;  and  so,  too,  where  an  ex- 
pression of  tbe  consideration  is  required  by 
force  of  Judicial  decision  the  requirement  is 
fulfilled  if  the  consideration  appears  by  nec- 
essary inference.  Tbe  courts  have  differed 
upon  many  questions  arising  out  of  tbe  stat- 
ute of  frauds,  but  xrpon  this  question  all  Ju- 
risdictions are  agreed.  Tbe  rule  that  the 
consideration  Is  suffidently  expressed  If  It 
appears  by  necessary  Inference  was  employ- 
ed by  this  court  when  trying  to  find  a  con- 
sideration for  the  writing  involved  in  Corbltt 
v.  Salem  Gaslight  Company,  6  Or.  405,  408, 
25  Am.  Bep.  641;  it  was  recognized  again  In 
Johnston  t.  Wadsworth,  24  Or.  494,  503,  34 
Pac.  13;  it  was  indubitably  adopted  and 
squarely  applied  In  Henderson  v.  Lemke,  60 
Or.  363.  365.  119  Pac.  482;  and  It  was  again 
anilied  in  the  original  opinion  in  the  Instant 
case.  This  role  has  been  applied  for  more 
than  k  c^tnry,  is  accepted  everywhere  with- 
out protest  or  dissent,  and  Is  thoroughly  es- 
tabltsbed  In  our  Jurispmdence.  Indeed,  if 
there  is  any  departure  anywhere  frnn  the 
rule  applied  In  the  original  oiAnlon  it  is  (me 
of  telaxatitm  rather  than  restriction,  for  the 
language  of  many  cases  Is  more  liberal  than 
Uie  langn^^e  employed  In  the  Instant  case. 

{Si  The  defendant  takes  the  position  that 
the  oral  acceptance  by  the  plaintiff  "was  void 
under  the  statute  of  frauds  and  no  proof 
eouU  be  (Aered  thereon."  The  law  is  stated 
in  20  eye  254.  thus: 

"A  written  offer  ma;  constitute  a  sufficient 
memoraDdum  of  tbe  contract  to  charge  the 
party  making  it  if  later  accepted  by  parol." 

See,  also,  Browne  on  St.  (tf  Frauds  (JSth 
Ed.)  S  345a. 

The  original  opinion  is  not  out  of  Joint  with 
Lneddemann  v.  Budolf,  79  Or.  249,  154  Pac. 
116.  155  Pac  172;  nor  Is  It  In  confilct  with 
Great  Western  I^and  Co.  v.  Walte,  108  Pac. 
927.  In  the  former  case  the  writings  dls- 
doaed  nottdng  "but  fjruitleas  negotiation;" 


and  In  the  latter  tbe  plaintiff  was  without 
any  writing,  signed  by  tbe  party  to  be  charg- 
ed, showing  a  hiring.  In  neither  of  these  cas- 
es -did  tbe  minds  of  tbe  parties  meet  upon  an 
offer  made  by  one  and  accepted  by  tbe  other. 
In  the  Instant  case  tbe  minds  of  the  parties 
did  meet.  ITie  written  offer  was  accepted 
and  after  being  accepted  tbe  condition  of  the 
promise  was  performed.  Tbe  writing  signed 
by  tbe  party  to  be  charged  names  both  par- 
ties, describes  tbe  subject-matter,  states  the 
promise,  and  prescribes  the  condition  upon 
which  the  promise  Is  made.  Having  accepted 
the  written  offer  and  performed  the  condition, 
the  plaintiff  is  In  a  position  to  compel  pay- 
ment because  the  writing  contains  every  ele- 
ment necessary  to  satisfy  the  statute. 
The  petition  for  a  rehearing  Is  denied. 

McBRIDE,  C.  J.,  and  BENSON,  J.,  concur. 

BURNETT,  J.  (concurring  specially).  In 
the  petition  for  rehearing  In  this  case  coun- 
sel for  defendant  indulge  in  some  criticism 
of  the  language  used  In  the  opinion  by  Mr. 
Justice  HARRIS  here  quoted: 

"The  consideration  for  the  promise  upon  wbich 
this  action  is  brongbt  cannot  be  said  to  l>e  a 
promise  made  by  the  plaintiff  or  money  paid 
by  it,  because  the  writing  does  not  state  nor  is 
it  claimed  that  the  plaintiff  gave  a  promise  or 
paid  money  for  the  promise  of  ^e  defendant" 

The  critique  is  aimed  at  and  can  apply 
only'  to  the  method  of  tbe  argument  by  tbe 
process  of  exclusion  centering  finally  uptm 
the  construction  of  the  <mly  writing  adduced 
in  evidenca 

We  must  all  agree  that  In  tills  case  the 
crucial  questicm  is  whether  the  writing  of 
October  26,  1915,  quoted  at  large  in  the  fra^ 
mer  opinion,  is  sufficient  within  the  statute 
of  frauds  to  cbai^  the  defendant  who  signed 
the  same.  All  other  questions  aside,  tbe  con- 
troversy narrows  down  to  whether  there  is 
an  expression  in  that  instrument  of  the  con- 
sideration necessary  to  support  tbe  same. 
Explicitly  declaring  to  the  plaintiff  to  whom 
the  writing  was  addressed  that  it  Is  employ- 
ed and  authorized  to  offer  the  realty  describ- 
ed In  the  mortgage  for  sale  and  to  accept  a 
deposit  to  be  applied  to  the  purchase  price, 
the  defendant  states  in  so  many  words: 

"In  tbe  event  that  you  find  a  buyer  ready  aud 
willing  to  consummate  a  deal  for  said  price 
and  terms  or,  on  such  further  terms  and  price 
as  may  be  agreed  to  by  me  or  place  me  in  touch 
with  a  buyer  to  whom  1  at  any  subsequent  time 
sell  or  convey  said  property  I  will  agree  to 
pay  you  in  cash  as  a  commission  for  your  serv- 
ices the  following  sums,"  describing  the  per- 
centage to  be  paid. 

"To  express"  in  the  sense  used  by  tbe  stat- 
ute is  "to  set  forth  or  manifest  to  tbe  obser- 
vation or  understanding  especially  by  writ- 
ten or  spoken  language."  Standard  Diction- 
ary, title  "Express."  Webster  gives  the  fol- 
lowing definition:  "To  represent  In  words ;  to 
state;  utter;  hence  to  make  known  or  manl- 
test ;  to  give  or  convey  a  true  Impression  of." 
The  Century  Dictionary  defines  it  thus:  "To 
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make  known  In  any  way,  bnt  especially  by 
epofcen  or  written  words."  In  the  excerpt 
quotedi  from  the  Instrument  which  the  de- 
fendant signed  he  conveys  to  the  understand- 
ing by  his  written  language  the  thing  which 
induced  him  to  sign  the  document  to  con- 
summate a  deal  for  the  stated  price  an<' 
terms.   In  effect,  he  says  to  the  plaintiff: 

"Tour  finding  a  boyer,  etc..  induces  m©  to  sign 
this  writing  b;  wbicb  I  bind  myself  to  i>rv  you 
money  for  your  services  to  be  rendered  in  the 
respect  I  have  described." 

The  fault  in  the  ai^m«it  of  the  defendant 
seems  to  be  that  he  thinks  the  consideration 
required  must  be  a  present  consideration; 
either  the  concurrent  paymrat  of  money  or  a 
promise  coincident  In  time  with  the  making 
of  the  agreement  signed  by  the  defendant. 
It  is  true  that  a  past  consideration  Is  not, 
while  on  the  other  hand  present  considera- 
tion is,  competent  to  aost^n  an  agreement; 
and  it  la  likewise  true  that  a  condition  to  be 
performed  in  the  future  is  a  consideration 
effldrat  in  the  snpport  ot  a  present  contract. 
If  the  future  condition  la  not  performed  the 
contract  lapses,  not  because  it  was  TOiA  ab 
initio,  but  because  the  consideration  fails, 
thus  releasing  the  promisor. 

It  is  plain  here  what  moved  the  defendant 
to  sign  the  writing  upon  which  he  Is  charg- 
ed, and  this  moving  cause  Is  delineated  by 
the  very  language  of  the  Instrument  itself 
constituting  an  expression  of  the  considera- 
tion within  the  meaning  of  the  statute. 
Ivueddemann  v.  Rudolf,  79  Or.  249,  154  Pac 
116,  155  Pac.  172,  was  decided  chiefly,  on  the 
principle  that  the  correspondence  did  not 
amount  to  a  contract  by  offer  and  acceptance; 
that  "throughout  the  whole  correspondence 
there  Is  never  a  point  where  one  party  says 
'I  offer  this,'  and  the  other  party  replies  "I 
accept  it.'  '*  It  is  not  an  authority  control- 
ling the  present  Issue.  Neither  Is  Great 
Western  Land  Co.  v.  Walte,  168  Pac.  927,  a 
parallel  case  with  the  one  In  hand,  for  In 
that  instance  there  was  no  expres^on  of  any- 
thing which  could  be  counted  upon  either 
presently  or  In  the  future  as  an  inducement 
to  the  defendant  to  sign  the  writing  upon 
which  the  plaintiff  sought  to  charge  hiio. 


(8T  Or.  mo) 

HELHASB  T.  MEIiHASE  et  aL 

(Supreme  Court  of  Oregon.  March  S,  1918.) 

1.  Wills  ^=>286— Settiro  Abide  Pbobate— 
Issues  and  Pboof. 

In  a  proceeding  to  set  aside  the  probate  of 
a  will,  a  petition,  alleging  that  tbe  instrument 
admitted  to  probate  was  not  tbe  last  will  and 
testament  of  the  dece<lent,  was  suffirient  to  per- 
mit the  admission  of  evidence  of  the  existence 
of  a  later  will  revoking  the  one  admitted  to  pro- 
bate. 

2.  Wills  «=a296— Lost  Wills— Pabol  Evx- 

OENCE. 

Iq  a  proceeding  to  set  aside  tbe  probate  of 
a  will,  evidence  of  the  execution  and  contents 
of  a  later  lost  will,  so  far  ae  they  could  be  re- 


produced from  the  memory  of  wttneases  cog- 
nizant of  the  drcumstanccB,  was  admissible  to 
show  that  it  superseded  and  revoked  tbe  will 
admitted  to  probate:  there  being  no  attempt  to 
probate  tbe  lost  will. 

3.  Wills  <8=>306  —  Bbvocatton  bt  8ub8i< 
QUENT  Lost  Will— Sufficiency  or  Bvi- 

DEKCB. 

In  a  proceeding  to  set  aside  the  probate  of 
a  will,  evidence  held  sufficient  to  show  that  the 
testator  made  a  later  will  revoking  tbe  me  pro- 
bated, which  was  lost  or  suppressed. 

4.  Wills  9s»30Q  —  Revocatiok  bt  Subse- 
QDENT  Lost  Will  —  Sufficiency  of  Evi- 
dence. 

In  a  proceeding  to  set  aside  the  probate  of 
a  will,  it  was  not  necessary  for  the  petitioner  to 
prove  the  whole  substance  of  a  later  lost  will, 
and  it  was  sufficient  that  ^e  clearly  established 
the  fact  that  a  later  will  was  made,  and  that  it 
revoked  prior  wills. 

D^rtment  2.  Appeal  from  CHrcnit  Court, 
EOamath  County;  D.  V.  Knykendatl,  flndge. 

Proceeding  by  Henrietta  F.  Melbaae 
against  Custav  Melhase,  executor  of  Freder- 
ick Melhase,  de<xased,  and  others.  From  a 
decree  in  favor  of  the  peUtloner,  d^ndants 
appeal.  Affirmed. 

This  is  a  proceeding  to  set  aside  the  pro- 
bate of  a  will.  The  petition  alleges,  in  sub- 
stance, that  Frederick  Melhase  died  Decem- 
ber 8,  1915,  being  at  the  time  a  resident  of 
Klamath  county.  Or. ;  that  on  December  16, 
1915,  Gustav  Melhase  presented  to  the  coun- 
ty court  an  instrument  purporting  to  be  the 
last  will  and  testament  of  said  decedent,  and 
filed  a  petition  for  its  admission  to  probate, 
and  the  a[H>oIntment  of  himself  as  executor, 
which  petition  was  granted.  Then  succeed 
the  following  allegations: 

"That  the  said  Frederick  Melhase  never  sicn- 
ed  the  said  panwrted  and  alleged  in^rumeot  in 
the  preeence  ol  the  witnesses  whose  signatures 
Rppear  upon  same;  that  the  said  witnesses 
never  signed  tbe  said  instrument  at  the  request 
of  the  said  Frederick  Melhase,  and  that  the 
said  Frederick  Melhase  never,  at  any  time*  pub- 
lished the  said  instrument  and  declared  the  same 
to  be  hie  last  will  and  testament,  and  there- 
fore, plaintiff  alleges  that  the  said  purported 
and  alleged  instrument  never  was  tbe  wul  and 
testament  of  the  said  Frederick  Melhase.  ^niat 
the  defendants,  and  all  of  them,  well  knew  mt 
the  time  of  the  offering  of  said  instrument  as 
the  last  will  and  testament  of  the  »aid  Freder- 
ick Melhase  that  the  said  instrument  was  not 
the  last  will  and  testament  of  Frederick  Mel- 
hase, deceased.  That  tbe  said  instrument  of- 
fered and  admitted  to  probate  is  not  tbe  last 
will  and  testament  of  the  said  Frederick  Mel- 
hase, deceased.  That  the  said  defendants,  act- 
ing together,  have  conspired  to  suppress,  and 
have  suppressed,  the  true  will  and  testament  oC 
the  said  fVederick  Melhase,  deceased,  to  the 
damage  of  this  plaintiff." 

Tbe  defendants  answered,  admitting  gener- 
ally the  probating  <d  the  alleged  will  of  1908 
and  denying  the  paragrai^s  above  quoted. 
A  trial  was  bad  before  the  county  conrt  sit- 
ting in  probata  which  found  In  favn-  ot  the 
respondent  and  dismissed  tlie  petition. 
Thereupcm  petitioner  appoUed  to  the  drcnit 
court,  which  found  for  the  petitioner,  and  re- 
versed the  decree  of  the  county  court  and  re- 
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TcAed  and  annulled  the  letters  testamentary 
issoed  to  defendant  GustaT  Melhasa  From 
flila  decree  dotendants  appral. 

a  F.  Stone*  of  Klamath  Foils,  and  W. 
I^r  Thompstm,  of  P<ntland  (Snow.  Bronaugh 
A  Thompeon,  of  POTtland,  on  the  biief),  for 
aH>ellantB.  Charles  J.  Fergnsou,  of  Klamath 
Falls,  and  h.  R.  Webster,  ot  Portland  (Thom- 
u  Drake,  of  Klamath  Falls,  and  Emmons  & 
Webster,  of  Portland,  on  the  brief),  fw  re- 
qmndent. 

McBRIDE,  C.  J.  (after  stating  the  facts  as 
above).  A  prelimlnai7  question  Is  raised  by 
re^ndent  as  to  the  validity  of  the  execution 
of  the  will  presented  to  the  county  court  by 
defendant  Oustav  Melhase,  but  it  la  sufficient 
to  say  that  we  are  of  the  opinion  that  It  was 
properly  attested  and  entitled  to  probate  un- 
less it  had  been  reveled  by  a  subsequent  will. 
We  take  It  therefore  as  established  that  on 
the  28th  day  of  July,  1008,  deceased  duly 
executed  a  valid  will  by  which  he  devised 
certain  property  and  bestowed  legacies  up<Hi 
plaintiff  and  the  defendants,  and  unless  there 
was  a  later  will,  revoking  that  of  July  28, 
1908.  petitioner's  contest  must  fall.  Having 
established  the  wUl  <a  1008  as  a  will  valid  in 
form  and  substance,  the  proponent  was  not 
obliged  to  negative  by  testimony  the  exist- 
ence of  a  possible  subsequent  will,  and  it  de- 
volved upon  tlie  petitioner  to  show,  by  testi- 
mony of  the  same  character  as  that  required 
of  the  proponent  In  the  first  instftnce,  that  de- 
ceased executed  a  later  will  which,  by  Its  ac- 
toal  language  or  by  necessary  Implication,  re- 
voked the  will  presented  by  prwonent. 

[1.2]  It  Is  claimed  by  appellants  that  the 
petition  does  not  state  fticts  sufficient  to  per- 
mit the  admission  of  evidence  of  the  existence 
of  a  later  will,  but  we  think  the  allegatlqn 
that  the  instmment  propounded  is  "not  the 
last  win  and  testament"  of  deceased.  Is  broad 
enough  to  justify  the  admission  of  any  testi- 
mony  whida  might  tend  to  show  a  state  of 
&cts  Inconsistent  with  the  continued  validi- 
ty of  the  instrument  The  contention  of  the 
petitioner  la  that  in  1911  the  deceased  made 
a  valid  niU,  revoidng  the  will  of  1908,  which 
win  has  been  lost,  suppressed,  and  destroyed, 
and  all  of  the  contents  of  which  cannot  be 
reproduced  by  oral  testimony.  There  is  no 
attempt  here  to  probate  this  alleged  lost  will. 
Evidence  of  Its  execution  Is  only  admitted 
(or  the  purpose  of  showing  that  It  superseded 
and  revoked  the  will  of  1908,  for  which  pur- 
pose we  think  evidence  of  Its  execution  and 
contents,  so  far  as  they  could  be  reproduced 
from  the  memory  of  witnesses  cognizant  of 
the  drcomstancea,  was  admissible. 

[3]  We  will  now  consider  the  testimony  re- 
garding the  execution  of  the  alleged  will  of 
191L  It  was  not  produced.  If  It  actually 
existed  it  was  lost  or  suppressed.  The  evl- 
daice  that  it  was  suppressed  by  the  propo- 
nent is  not  c<mclusive.  Shortly  after  the 
death  of  his  brother,  he  procnred  from  the  pe- 


titioner the  keys  to  tbe  safety  deposit  box  of 
deceased,  which  he  claims  to  have  been  a 
partnership  box  of  himself  and  deceased,  but 
to  which  he  had  no  key  and  no  access  during 
his  brother's  absence,  and  in  c<nnpBny  with 
his  near  relatives  made  a  search  for  a  will 
and  produced  the  will  of  1908.  It  Is  a  sus- 
pidous  circumstence  that  this  search  was 
made  without  notice  to  the  wife  of  deceased, 
who  was  certainly  the  person  most  Interested 
in  the  result,  and  only  In  the  presence  of  the 
immediate  relatives  of  proponent  It  also 
appears  that  proponent  la  claiming  an  oral 
partnership  with  deceased,  and  that  bis  in- 
terests In  that  respect  would  be  antagonistic 
to  petitioner.  His  conduct  In  Instituting  tbls 
secret  examination  Is  at  least  open  to  suspi- 
cion, which  his  testimony  does  not  dispel. 
The  opportunity  to  examine  and  suppress  a 
later  will  existed,  there  was  a  possible  mo- 
tive, and  the  secret  method  adopted  does  not 
commend  Itself.  The  evidrace  of  Mr.  Stone, 
who  Is  one  of  the  att<nm^s  for  proponrat,  is 
sigatflcant.  He  testified.'  In  substance,  that 
when  the  1008  will  was  brought  to  his  ofBce  he 
told  proponent  to  go  back  and  take  another 
look,  and  further  testified  as  follows: 

"Q.  I  think  yon  have  stated  that  you  told  the 
witness  Gustev  Melhase,  when  be  brought  that 

will  and  this  envelope  together,  as  you  my  thia 
paper  here,  this  purported  will  aod  another  en- 
velope—you told  him  to  go  back  and  take  an- 
other look?  A.  Yes:  I  did.  Q.  You  had  a 
reason  for  telling  him  that?  A.  Yes.  Q.  What 
was  the  reason  ?  Can  you  tell  us  now.  Mr. 
Stone?  A.  Well,  I  had  an  impression  we  had 
made  Fred  Alelhase's  will.  Q.  Well,  now —  A. 
That  recalled  the  impression  to  my  mind.  Q. 
You  didn't  make  this  (referring  to  Fxhibit  A)? 
A.  Ifo,  I  didn't  make  that;  that  is  not  my  work 
on  the  typewriter,  or  the  work  of  anybody  thiit 
ever  worked  for  me  on  the  typewriter.  No;  I 
never  made  that  will.  •  *  •  Q.  In  your  i)|)in- 
ion,  when  did  you  make  a  will  for  Fred  Mel- 
hase, about  when?  A.  Well,  according  to  the 
impression  that  is  in  my  mind,  I  think  I  made 
a  will  for  Fred  Melhase  some  time  in  the  early 
part  of  1911.  Q.  That  would  be  some  three 
years  later?  A.  Yee;  in  1011.  Q.  The  will 
was  executed,  I  suppose?  If  you  made  a  will 
for  him,  it  was  executed?  A.  Wefi,  I  don't 
remember  its  execution  as  an  independent  fact. 
I  don't  believe  I  remember  tbe  execution  of  any 
iastrument  that  was  ever  made  in  my  office  un- 
less it  was  made  a  few  days  ago,  as  an  independ- 
ent fact;  that  each  person  ^ning.  Now.  to 
illustrate,  1  think  I  made  a  wiU  for  Mrs.  Mel- 
hase. Q.  About  when?  A.  About  the  early 
part  of  1911.  Q.  ^ght  at  the  same  time  you 
made  the  will  for  Ered  Melhase?  A.  About 
tbe  same  time,  but  I  don't  remember.  I  don't 
remember  seeing  her  eigu  that  wilL  There  are 
some  people  probably  who  remember  those 
things.  1  can't  unless  I  try  to  store  my  memory 
with  them,  and  that  would  be  useless;  if  one 
did  that,  they  would  he  so  confused,  they  could 
not  testify  to  anything.  •  •  •  Q.  Now  in 
the  will  that  you  made,  have  you  any  recollec- 
tion what  it  purported  to  give,  devise,  and  who 
the  legatees  and  devisees  were?  Do  you  remem- 
ber any  of  them?  A.  Well,  now  there  is  some- 
thing in  my  mind  in  a  rather  indistinct  way;  it 
is  no  stronger  than  what  I  said  with  reference 
to  my  memory  of  having  made  his  will.  Q.  You 
have  noticed  the  contents  of  this,  have  you  not, 
this  Exhibit  A  here?  A.  Yes:  I  am  familiar 
wiUi  the  contents  of  that  Q.  You  have  noticed 
a  devise  in  here  to  Mis.  Henrietta  F.  Melhase, 
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the  widow?  A.  Tes.  Q.  Do  you  remember 
whether  she  was  mentioneo  in  the  will  that  ^ou 
made  for  Fred  Melhase?  A.  My  recollectloo 
ia  that  she  was.  Q.  Do  you  remember  of  a  per- 
SOD  mentioned  in  the  will  that  you  made,  zettine 
a  legacy,  a  little  child,  a  little  girl  of  i'Vea 
Shallock,  of  this  city?  A.  Yes,  I— that,  to  fact, 
la  the  thing  that  fixes  the  making  of  the  will 

00  my  mind,  or  that  fixes  in  my  memory  there 
was  a  legacy,  or  I  am  of  the  opinion,  to  the 
best  of  my —  Q.  Has  it  come  back  to  you? 
A.  There  was  a  legacy  left  to  the  little  girl  of 
Fred  Shallock.  Q.  Little  Constance  Shallock? 
A.  I  don't  know  what  her  name  is;  her  mother 
is  sitting  here,  Mrs.  £Yed  Shallock.  Q.  Mrs. 
Fred  Shallock's  little  daughter?    A.  Yea.  Q. 

1  will  ask  you  to  state  whether  or  not  you  were 
legal  adviser  for  the  deceased,  Frederick  Mel- 
hnse,  for  some  time  prior  to  his  death?  A.  I 
was  for  a  number  of  years.  Q.  I  will  ask  you 
to  state  with  reference  to  that  little  girl  wheth- 
er or  not  you  hare  heard  the  deceased,  when 
addressing  himself  with  reference  to  her  use  any 
pet  name?  Did  you  ever  hear  him  ctiU  ber 
'That  little  devil'  for  instance,  meaning  it  in  an 
endearing  way?  A.  Yes,  I  have  heard  Fred 
Mflhase  talk  aboot  the  little  girl  frequently.  I 
have  beard  liim  talk  in  my  office.  I  have  beard 
him  speak  of  her.  He  thought  a  great  deal  of 
the -little  girl.  1  hate;  yes.  I  have  often  seen 
him  on  the  street  with  her.  Q.  She  called  bim 
granddad?  A.  I  think  he  thought  <iuite  a  lot 
of  the  little  girl,  and  she  seemed  to  think  a 
great  deal  of  bim.  Q.  Now,  do  you  have  any 
recollection  of  about  the  amount  of  legacy  to 
that  little  girl?  A.  Somehow  or  another  I  have 
it  in  my  mind  that  it  was  $1,500;  that  is  the 
way  I  recollect  it.  Q.  I  will  ask  you  to  state 
whether  or  not  you  are  acquainted  with  Mra. 
Fretlericka  Melbase,  the  mother  of  Frederick 
Melhase,  deceased.  Were  yon  acquainted  with 
ber  In  her  lifetime?   A.  Mo." 

The  witness  further  testlQed: 

"A.  Let  me  tell  you  the  frame  of  my  mind. 
If  you  were  to  present  me  with  a  will  witnessed 
by  myRelf  and  J.  J.  Barrett,  and  signed  by  Fred- 
erick Melhase,  I  would  not  hesitate  a  minute,  if 
it  was  made  about  that  time,  to  state  that  I 
maf\e  that  will,  and  to  say  that  was  my  signa- 
tun  ',  if  it  was  my  signature;  but  as  I  told  you, 
I  dftn't  rememlwr  seemg  Fred  Melhaae  sign  that 
will,  and  I  don't  remember  seeing  J.  J.  Barrett 
sign  as  a  witness.  I  don't  remember  signing 
myself.  I  told  you  what  I  do  remember  accord- 
ing to  the  way  I  recollect  it.  I  remember  draw- 
ing a  will  for  Fred  Melhase,  remember  of  Bar- 
rett sitting  at  the  typewriter  in  the  other  office 
and  writing  on  that  will.  Now,  that  is  just 
about  all  I  recollect,  so  far  as  the  making  of 
the  will  is  concerned.  I  have  got  that  fixed  in 
my  memory  as  something,  some  way  or  another, 
that  got  into  my  memory,  and  it  is  there,  and 
I  recalled  it  at  the  time  this  will  was  brought 
into  my  office,  when  we  took  it  out  of  these  en- 
velopes. I  recollected  that,  and  I  thought  that 
probably  there  might  be  another  will.  I  wns 
under  that  impression.  Of  course,  after  a  man 
dies  and  yon  made  hia  will.  It  comes  into  your 
mind  some  way  or  other.  Q.  Certainly.  A.  I 
was  under  the  impression  when  the  will  was 
brought  in,  it  would  be  the  one  I  made.  Q. 
Naturally.  A.  That  is  about  the  way  the  thing 
was  fixed  in  my  mind.  As  X  told  you,  I  don  t 
understand  the  memory  of  a  man  who  can  go 
on  the  Rtand  and  say  he  can  remember  signing, 
or  anything  like  tba^  so  many  years  afterwards. 
I  cannot  do  it." 

Mr.  Stone  was  not  Tolunteering  any  testi- 
mony against  his  client,  but  nobody  can  read 
the  record  of  It  as  a  whole  without  being 
satisfied  that  his  memory  convinces  him  that 
Id  1911  he  made  a  will  for  the  deceased,  and 
that  the  details  of  the  transaction  only  are 
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uncertain,  as  they  well  might  be  after  a  laisa 
of  so  many  years.  Mr.  Stone's  partner,  at 
the  time  the  alleged  will  was  executed,  was 
J.  J.  Barrett,  a  young  man  just  entering  up- 
on the  practice  of  law,  who  testlQed  that  Ln 
the  first  half  of  January,  1911,  the  deceased 
came  to  the  law  office  of  Stone  and  Barrett 
and  had  a  talk  with  Mr.  Stone;  that  as  a  re- 
sult of  that  Interview,  Mr.  Stone  drew  up  in 
pencil  the  draft  of  a  will  for  deceased,  and 
handed  It  to  him  to  copy  upon  the  typewriter, 
which  he  did:  that  it  was  the  first  will  he 
ever  had  anything  to  do  with  drafting;  that 
he  was  not  very  familiar  with  the  form  ot 
wills  at  that  time,  and  kept  a  copy  which 
he  used  thereafter  as  a  form  In  drafting 
other  wills;  that  the  will  was  In  the  ordinary 
form  used  here  In  Oregon;  that  he  remem- 
bered the  names  of  the  persons  mentioned  as 
legatee.s  and  devisees ;  that  Gus  Melhase  and 
Fred  Shallock  were  named  as  executors ; 
that  he  could  not  recollect  the  amounts  of  the 
various  bequests  and  l^cles,  but  was  posi- 
tive that  Fred  Shallock's  daughter  was  to  re- 
ceive $1,500.  He  remembered  that  the  wife 
of  deceased  was  mentioned  In  the  will  and 
also  his  mother,  three  brothers,  and  two  sis- 
ters; that  witness  and  Mr.  C.  F.  Stone  sub- 
scribed their  names  as  witnesses.  In  answer 
to  leading  questions  Mr.  Barrett  testified  that 
the  will  contained  the  usual  clause  revoiklng 
all  prior  wills  and  codicils. 

Unless  this  witness  has  committed  down- 
right perjury,  the  deceased  in  January,  1911, 
executed  a  will  revoking  all  other  wlUa  It  Is 
easy  to  forget  an  actual  occurrence,  but  it  Is 
not  within  the  bounds  of  ordinary  experlrace 
that  one  honestly  thinks  he  remembers  the 
details  of  an  occurrence  which  happened  only 
In  his  imagination.  This  testimony  Is  either  * 
fabricated  out  of  whole  cloth  or  It  Is  true 
We  believe  It  to  be  true,  because  it  is  corrob- 
orated by  the  Imiwrfect  recollection  of  Mr. 
Stone  and  the  additional  circumstances  here- 
after referred  to.  Mr.  Stone  testifies  that 
the  one  thing  that  recalls  Indistinctly  to  his 
memory  the  fact  that  he  made  a  will  for  de- 
ceased was  the  fact  of  a  legacy  given  by  It 
to  little  Constance  Shallock,  the  daughter  of 
Fred  Shallock.  It  is  in  evidence  that  he  was 
greatly  attached  to  the  child,  and  referred 
In  a  rough,  yet  endearing  way,  to  her  as 
his  "little  devil"  and  his  little  partner.  The 
child  is  not  mentioned  in  the  will  of  190S. 

F.  C.  Stitser,  a  friend  of  deceased,  visit- 
ed him  in  Sao  Francisco  during  his  last  Ill- 
ness, and  In  the  course  of  a  conversation  with 
him  not  necessary  to  detail  here,  said,  refer- 
ring  to  Constance  Shallock,  "I  suppose  yonr 
little  partner  Is  remembered  in  your  will," 
to  which  he  says  that  deceased  replied,  "Yes, 
that  little  devil  will  be  remembered,"  or  "has 
been,"  or  words  to  that  effect  Barrett  tes- 
tifies that  the  fact  that  this  little  girl  (who 
was  seven  years  old  and  no  relation  to  de- 
ceased) was  remembered  in  the  will  made  a 
distinct  Impression  on  his  mind,  and,  as  aI-> 
ready  remarked,  this  drcumstance  seems  to 
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have  created  a  distinct  Impression  on  the 
miod  of  Judge  Stone.  Mrs.  Melhase  (wife 
of  deceased)  testified  that  in  1915,  deceased 
had  Ills  bank  boxes  at  home,  examining  his 
papers,  and  she  said  to  him,  referring  to  one 
of  the  boxes,  "Does  that  amount  to  all  your 
worldly  affairs?'*  and  he  answered,  "It  prob- 
ably does,"  and  said,  motioning  to  one  of  the 
boxes,  "My  will  is  In  there."  She  then  asked, 
"WBio  made  your  will?"  and  he  answered, 
"Stone  made  my  will."  Stone  testifies  that  he 
never  drew  the  1908  will.  An  old  friend  of 
deceased,  Mr.  W.  T.  Lee,  visited  him  at  San 
Francisco  during  his  last  Illness,  and  in  the 
course  of  a  discussion  about  his  health  and 
In  relation  to  a  contemplated  operation,  he 
remarked  that  he  "had  thln^  fixed."  The 
testimony  of  this  witness  continues  as  fol- 
lows: 

"Q.  Did  he  explain  to  yon  what  he  meant  by 
faaving  things  fixed?  A.  Well,  he  said  he  had 
his  will  made.  1  said  that  it  made  no  diSerence 
about  a  will,  that  what  I  was  trying  to  get  from 
him  was  a  promise  that  he  wouldn't  let  them 
cot  him  np;  that  the  will  proposition  would  be 
after  be  was  gon&  He  says,  'Yes;  that  is  true, 
bat  I  have  made,  up  my  mind  to  go  and  have 
this  doDe  and  I  am  going  to  do  it.'  Q.  Did  he 
refer  to  tbe  will  again?  A.  He  said  his  will, 
and  I  asked  him  'Who- does  your  work  for  you, 
Pred,  along  that  line?*  'Why.'  he  saya,  'Stone.* 
I  don't  know  whether  be  said  Stone  and  Gale  or 
jast  Charley  Stone.  He  said,  'Charley  Stone 
has  been  my  attorney  for  a  long  time.'  Q.  Do 
yon  mean  to  be  understood  that  be  told  you 
that  C.  F.  Stone,  lawyer,  made  his  will?  A. 
Well,  I  mean  to  be  understood  that  he  left  the 
impression  with  me  that  Stone  wafi  the  man 
that  yts.B  connected  with  that  proposition.  I 
wouldn't  8^  that  be  told  me  that  Charley  Stone 
made  bis  will,  but  I  will  say  that  he  gave  me  to 
miderstand  that  Charley  Stone  had  attended  to 
bis  business,  and  that  he  bad  fixed  the  proposi- 
tion all  up.  Q.  Did  he  tell  you  where  bis 
will  was  at  that  time?  A  He  said  it  was  in 
Seimen's  Bank." 

Prom  all  these  circumstances  we  are  irre- 
sistibly drawn  to  the  conclusion  that  Mr. 
Stone's  impression  and  Mr.  Barrett's  abso- 
lute statement  that  Mr.  Stone  drew  up  a 
will  for  deceased  in  January,  1911,  are  cor- 
rect. We  have  Mr.  Barrett*8  direct  testimony 
that  It  was  in  the  usual  form  of  wills,  andf 
that  he  kept  a  copy  as  a  guide  In  makki^ 
other  wills.  It  is  objected  that  this  was 
in  answer  to  leading  questions,  but  no  objec- 
tions were  made  to  the  questions  upon  this 
or  any  other  ground,  and  when  a  lawyer  says 
that  a  will  was  in  the  usual  form  every  oth- 
er lawyer  and  every  Judge  knows  what  he 
means,  and  the  same  may  be  said  of  Barrett's 
testimony,  that  the  will  of  1911  contained 
the  usual  clause  revoking  all  other  wills  and 
coflldls.  If  we  assume  that  a  will  was  made 
—end  we  think  that  fact  was  clearly  estab- 
lished— it  would  seem  natural  that  a  lawyer 
of  Judge  Stone's  wide  experience  and  knowl- 
edge  would  have  attached  to  It  a  revocation 
clause.  A  mere  tyro  at  the  law  might  omit 
It,  buf  Judge  Stone  never  would,  anu  from  his 
very  familiarity  with  that  kind  of  business 
he  would  not  remember  such  a  detail,  while  a  j 


beginner  Uke  Mr.  Barrett  copying  his  first 
will  would  be  more  llk^  to  remember  every 
little  thing  connected  with  its  proper  execu- 
tion. 

A  plausible  argument  Is  drawn  by  defend- 
ant from  the  fact  that  no  charge  for  drawing 
the  will  of  Fred  Melhase  Is  found  upon  the 
books  of  the  firm  of  Stone  &  Barrett,  al- 
though they  disclose  the  fact  that  chains 
for  less  Important  services  were  frequently 
made.  The  circumstance  is  not  without 
weight,  but  In  the  face  of  the  other  circum- 
stances above  mentioned  and  the  direct  tes- 
timony as  to  the  occurrence,  it  is  not  com- 
pelling. Nine  years  have  passed  .since  the  al- 
leged will  was  written,  and  there  may  have 
been  a  reason  existing  at  the  time,  but  now 
forgotten,  why.  no  -  dmrge  was  ever  made, 
or  if  made  not  entered. 

[4]  It  was  net  necessary  in  this  case  that 
the  petitioner  should  reproduce  the  whole 
substance  of  the  second  will.  It  is  sufficient 
that  she  should  clearly  establish  tbe  fact 
that  a  second  will  was  made,  and  that  It  con- 
tained a  clause  revoking  prior  wills.  In  re 
Cunningham's  Will,  38  Minn.  169,  36  N.  W. 
269,  8  Am.  St.  Rep.  650.  We  are  of  Che  opin- 
ion that  this  has  been  done  in  the  case  at 
bar,  and  the  decree  of  tbe  drcnlt  court  is 
therefore  affirmed. 

MOORB.  HARRIS,  and  BEIAN,  JJ..  concur. 


(87  Or.  602) 

ADAMS   T.   PORTLAND   RT..   LIGHT  ft 
POWER  00. 

(Supreme  Court  of  Oregon.   Uardi  5, 1918.) 

L  Cabriebs  4^292(l$»-CABBiAaE  or  Pabsbh- 
OBRS  —  iNJUBiaS   TO   PASaBHGXBa—  Meoli- 

OENCE. 

Where  a  door  leading  from  the  main  com- 
partment of  the  street  car  to  tho  front  plat- 
form and  designed  to  swing  either  way  for  the 
ingress  or  egress  of  passengers  worked  so  bard 
that  a  passenger  who  was  directed  by  the  mo- 
torman  to  push  on  tbe  door  was,  when  she  final- 
ly forced  the  door  open,  carried  by  the  force  of 
her  push  and  the  sudden  opening  out  into  the 
platform  and  down  into  the  highway  where  she 
fell,  the  street  railroad  company  cannot  defeat 
recovery  on  the  ground  that  there  was  no  ac- 
tionable negligence,  for  the  door.  In  the  very 
nature  of  things,  was  defective. 

2.  Trial  (S=>251(8)— Casbzagb  of  Passenoebs 

— iNSTEncnONS. 

In  a  personal  injury  action  by  passenger  on 
street  car,  the  refusal  of  instruction  on  (»ntrlb- 
utory  negligence  which  was  not  pleaded  was 
not  error,  the  jury  t>eing  plainly  charged  so  that 
they  must  have  understood  that  there  could  be 
no  recovery  unless  street  railroad  company  was 
negligent  and  its  negligence  was  the  pronmate 
cause  of  the  injury. 

3.  Cabbiees  €=9303(8) — Cabbiaqe  or  Passen- 
oebs —  Dunr  TO  Assist  Passenqeb  in 
Aliohting. 

While  a  carrier  is  ordinarily  under  no  duty 
to  assist  a  passenger  In  alighting,  it  is  the  duty 
of  the  earner's  servants  to  assist  a  passenger 
where  there  is  some  unusual  danger  or  difficulty 
arising  from  tbe  means  afforded  for  alighting. 
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4.  Gauiebs  «=»320(^— Oabbiage  or  Passen- 

GEBS-^AcnoNS— JUBT  QUESTION. 
In  an  actitm  for  injury  received  by  plaintiff 
when  she  fell  as  the  result  of  tho  sudden  open- 
ing of  a  door  on  street  car  furnished  for  egress 
aeainBt  which  she  was  ti^d  to  push,  question 
whether  carrier's  serrants  in  ehaive  <^  the  car 
were  negligent  In  failing  to  opoi  the  dooTt  Aeld, 
under  the  evidence,  for  the  jury. 

D^rtment  1.  Appeal  ftom  Glrcnlt  Court, 
Multnomab  County;  O.  U.  Gantenbeln, 
Judge. 

Actitm  hy  Ruby  Adam  against  the  Port- 
laud  Railway,  lAgbt  &  Power  Company,  a 
corporation.  From  a  judgment  for  i^aintlff, 
d^endant  appeals.  Affirmed. 

The  defendant  appealed  from  a  Jndgment 
which  was  awarded  to  the  plaintiff  on  ac- 
count of  personal  Injuries  sustained  by  her. 
The  plaintiff  was  a  passenger  on  one  of  the 
street  cars  operated  by  the  defendant  In  the 
cUy  of  Portland.  The  main  room  or  body 
of  the  car  was  separated  frtra  the  vestlbole 
in  the  front  end  by  a  partition  wall  extend- 
ing across  the  car.  Built  In  this  partition 
wall  was  a  door  hung  on  hinges.  This  door 
was  made  to  swing  either  way  and  when 
closed  was  kept  in  place  by  friction  with  a 
spring  set  In  the  top  of  the  casing  of  the 
door.  The  motorman  described  the  spring 
as  follows: 

"There  is  a  little  spring  there  with  a  little 
opening  in  the  center  of  it  •  *  *  The  door 
rtiD  slip  either  way,  and  when  it  comes  into  tho 
little  opening  it  holda  it,  so  thnt  you  can  pull 
it  either  way  through  the  friction." 

There  was  also  an  "exit  door**  leading 
from  the  vestibule  so  that  a  passCTger  who 
desired  to  leave  the  car  would  pass  from 
the  main  room  or  body  of  the  car  through 
the  door  In  the  partition  wall  Into  the  res- 
titrnle  and,  then  through  the  exit  door  to  the 
street  When  the  car  stopped  at  the  plaln- 
tlfTs  destination  she  attempted  to  open  the 
partition  door  and  finding  that  It  "worked 
hard  and  stiff"  she  "pushed  hard"  on  the 
door  with  the  result  that  It  opened  sud- 
denly, causing  her  to  follow  the  door,  as  It 
swung  on  Its  hinges,  Into  the  vestibule  and 
thence  throu{^  the  exit  Aoar  Into  the  street 
The  plaintiff  alleges  In  her  complaint: 

"That  defendant  was  then  and  there  careless 
and  necligf'nt  in  the  following  particulars,  to 
wit:  (1)  Tliat  the  front  door,  through  which 
defendant  left  said  car,  worked  hard  and  stiff, 
and  would  not  open  excepting  when  great  exer- 
tion was  applied  thereto,  and  that  when  plain- 
tiff was  leaving  said  car,  in  opening  the  door, 
dbe  pushed  the  same,  and,  by  reason  of  the  same 
being  stiff  and  hard  and  difficult  to  move,  it 
upencd  abruptly  and  suddenly,  causing  plaintiff 
to  fall  onto  the  street;  (2)  that  said  defendant, 
through  its  crew  in  charge  of  said  car.  careless- 
ly and  negligently  failed  to  open  the  front  door 
of  said  car  so  that  plaintiff  could  alight  from 
the  same." 

Aside  from  admlaslcm  of  the  corpOTate 
character  of  the  defendant  and  ttiat  the  cor- 
poration was  engaged  in  operating  a  street 
car  system,  the  answer  consisted  of  a  general 
denlaL 


The  plaintiff  was  called  m  a  witness  and 

testified  as  follows: 

"Q.  Well,  I  wish  you  would  tell  the  jury  when 
you  got  there,  what  was  done,  on  your  part. 
A.  When  the  car  stopped  for  the  passengers  to 
get  off,  and  I  always  go  out  the  front  end  of 
the  car  at  that  place,  and  the  other  passengers 
did  the  same,  I  went  to  open  tbt  door,  but  I 
couldn't  open  it  and  I  Imocked  on  the  glass 
and  told  the  motorman—  I  said  to  the  motor- 
man,  'I  can't  open  this  door and  he  says,  'Push 
it;  it  binds;'  and  I  pushed  it—  Q.  (interrapt- 
ing).  He  said  what?  A.  'Push  it;  it  binds;' 
and  I  pushed  it  and  be  said  'Push  it  harder ;  it 
binds  y  end  I  first  pushed  it  with  one  hsnd, 
but  when  he  told  me  that  I  pushed  it  with  both' 
hands,  and  1  pushed  and  pushed  hard,  and  it 
opened  very  eoddenly,  and  the  door  swung  out 
and,  my  hands  being  on  the  door,  I  followed  It 
right  along,  and  I  landed  on  the  pavement  I 
don't  know  hardly  how  I  did  get  there,  but 
as  the  door  swung  back,  I  followed  it  right 
around  through  the  other  door.  Q.  Now,  you 
say-  you  land^  oa  the  pavement?  A.  Yes,  sir. 
Q.  Just  tell  the  jury  in  what  position.  A- 
Well,  I  never  touched  the  steps.  In  following 
the  door  around,  with  my  hands  on  it  I  had 
no  way  of  catching  hold  of  anything  to  gain 
my  balance,  and  I  went  right  over  the  steps 
and  never  touched  them,  and  I  fell  sitting  up — 
and  I  eouldnt  help  myself  up  at  aU.  I  couldn't 
move,  when  I  tried  to  get  up.'* 

We  here  set  down  portions  of  the  plain- 
tiff's testimony  given  on  cross-examination: 

."Q.  So  that  when  you  tried  to  open  it  by 
pusaing  it,  you  called  then  to  the  motorman. 
did  you?  What  did  you  gay  to  the  motorman? 
A.  I  says,  'I  can't  open  this  door.'  Q.  And  he 
said  'Push  on  it?"  A.  He  said,  'E*ush  on  it; 
it  binds;'  and  told  me  that  several  times;  to 
'push  it  harder.'  Q.  And  then  you  started  to 
push  it  Well,  you  knew  that  the  door  was 
going  to  open  that  way,  didn't  you  ?  A  I  knew 
it  afterward.  Q.  Well,  didn't  you  know  it  at 
the  time?  A.  I  didn't  expect  it  to  go  so  sud- 
denly. When  I  gave  that  harder  push  it  just 
went  suddenly,  and  I  bad  my  hands  on  the 
door,  and  I  couldn't  let  go  and  catch  hold  of 
anything  to  save  myself;  I  ju»t  followed  it 
right  around  with  my  hands  on  the  door,  and 
going  down  that  little  drop  there  was  what  made 
me  fall.  Q.  Ton  thought  it  would  open,  didn't 
you?  A.  I  thought  it  would  open,  yes;  but  I 
didn't  know  it  was  going  to  go  so  auddeidy. 
Q.  Well,  you  were  pushing  on  it?  A.  Yes;  I 
pushed  on  it  to  open  the  door,  because  I  was 
told  to,  but  I  didn't  know  it  was  just  going  to 
just  drop  away  in  a  minute  so  suddenly  as 
thaV 

H.  A.  Leiter.  of  Portland  (Griffith,  L^ter 
ft  Allen  and  F.  J.  Lonergan,  all  of  Portland, 
on  the  'brief),  for  appellant  W.  E.  Farr^, 
of  Portland  (Davis  &  Farrell.  of  Portland 
on  the  brief),  for  respondent 

HAIRRI^  3.  (after  stating  the  facts  as 
above).  [1]  The  defendant  takes  the  posi- 
tion that  the  facts  pleaded  in  the  complaint 
and  teetifled  to  by  the  plaintiff  do  not  con- 
stitute actionable  nef^gence  and  that  the  in- 
stant case  is  C(»itrolled  by  Ooss  r.  Northern 
Pacific  Railway  Co.,  48  Or.  439,  87  Pac.  149. 
The  decision  in  that  case  was  rested  upon 
the  ground  that  there  was  no  proctf  of  any 
fact  or  drcumstance  attending  the  acddoit 
frpm  which  an  inference  of  negligence  could 
be  drawn,  and  that  therefore  the  negligence 
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complained  of  was  left  wholly  and  entirely  to 
Inference  and  presumption  Ircm.  the  mere 
happening  of  the  accident.  In  C?hrlstensen 
V.  O.  S.  L.  R.  Co.,  35  Utah,  137,  99  Pnc.  670, 
2aL.jR.A.(N.S.)255,l&A,Tm.  Oas.  1159,  also 
relied  upon  by  the  defendant,  the  conclusion 
reached  by  the  court  was  predicated  on  the 
theory  that  there  was  no  evidence  of  any 
defect  In  any  appliance  or  instrumentality 
used  by  the  company  unless  such  defect 
could  be  Inferred  from  the  fact  that 
the  door  closed  while  the  passeng^  was 
in  the  act  of  alighting  from  the  train 
after  passing  through  the  open  door.  If,  in 
the  Instant  cose,  the  mere  hap[>enlng  of  an 
accident  ctmstltuted  the  only  evidence  of  neg- 
ligence then  the  plaintiff  could  not  prevail. 
However,  the  plaintiff  offered  evidence  of 
more  than  the  mere  happening  of  the  acci- 
dent; she  testified  to  the  attendant  circum- 
stances, which.  If  true,  constitute  actionable 
negllgencei  The  door  was  designed  to 
swing  either  way  so  that  passengers  could 
pass  tltfough  It  up<»i  entering  or  when  leav- 
ing the  car.  The  door  was  Installed  for  the 
use  of  the  plaintiff  and  all  other  passengers, 
ud  she  had  Uie  right  to  use  It  for  the  por- 
poee  for  which  It  was  Installed.  Moreover, 
riie  poshed  on  the  door  In  res^Mmse  to  an 
express  invitation  of  the  defendant  If  the 
Hoot  worked  hard  as  the  plaintiff  says  It 
did,  and  If  she  could  not  open  the  door  ex- 
eqtt  by  pushing  It  as  she  claims  she  did, 
thai  it  Is  obvious  that  the  door  was  an  Im- 
proper one  and  that  the  defendant  failed  to 
perform  ttie  duty  required  of  It  by  the  law. 
Tb%  defendant  made  no  attempt  to  show  that 
the  spring  was  examined  after  the  accident 
and  found  to  work  properly.  If  the  testl- 
niony  of  the  plaintiff  Is  to  be  believed,  then 
In  the  very  nature  of  things  either  the  spring 
or  the  door  Itself  was  defective.  McCarty 
T.  St  touts  8.  Ry.  Of>.,  105  Mo.  AppI  696, 
80  S.  W.  7.  It  was  not  error  for  the  court 
to  refuse  to  grant  the  motions  for  a  nonsuit 
or  to  decline  to  direct  a  verdict  for  the  de- 
fendant 

[2]  The  court  did  not  annmlt  prejudicial 
error  in  refusing  to  instruct  the  jury  upon 
eontribut(H7  n^llgence  The  defendant  did 
not  i^ead  ctmtrlbutiHT  negllgmce  as  a  de- 
i&tsb.  The  pleadings  mad^  no  issue  upon 
that  questton.  Nor  was  the  evidence  such 
u  to  entitle  the  defendant  SDccessfolly  to 
claim  that  It  was  Injnred  by  the  refusal  of 
the  court  to  tdiarge  the  jury  upon  contrlbu* 
tory  negligence,  even  though  it  be  assumed, 
without  deciding,  that  an  instruction  upon 
oontribntory  negligence  might  sometimes  be 
proper  evoi  in  the  absence  of  an  answer 
pleading  it  as  a  defense.  Dunn  v.  Orchard 
Land  Co.,  68  Or.  97,  103,  136  Pac.  872.  When 
the  verdict  Is  examined  In  the  light  of  the 
Instructions  actually  given,  it  will  plainly 
BKiear  that  the  Jury  myst  have  understood 
that  the  plalntUT  could  not  recow  unless 


she  showed  that  the  defendant  was  negligent 
and  that  such  negligence  was  the  proximate 
cause  of  the  Injury, 

[3,  4]  The  complaint  accuses  the  defendant 
of  negligence  because  the  crew  in  charge  of 
the  car  failed  to  open  the  door  so  that  the 
plaintiff  could  alight  from  the  car.  It  is 
true  that,  stated  generally,  the  carrier  is 
under  no  duty  to  assist  a  passenger  In  alight- 
ing. But  there  are  exceptions  to  this  general 
rule  (1  NelUs  on  Street  Railways  [2d  Ed.] 
§  301),  as  where  there  Is  some  unusual  dan- 
ger or  difficulty  arising  from  the  means  af- 
forded for  alighting  (6  Oyc.  611;  10  C.  J 
932.)  Strictly  speaking  the  plaintiff  was 
not  Injured  while  alighting  from  the  car. 
She  was  attanptlng  to  go  from  the  main 
room  to  the  vestibule  so  that  she  could  then 
alight  from  the  car.  According  to  the  tes- 
timony of  the  plaintiff  the  motorman  had 
knowledge  of  the  condition  of  the  door ; 
he  was  made  aware  of  the  difficulty  which 
she  was  experiencing  in  attempting  to  open 
the  door,  and  Instead  of  assisting  her  to 
open  the  door  the  motorman  Instructed  her 
wbat  to  do  and  she  followed  his  Instruction. 
Assuming  the  facts  to  be  as  testified  to  by 
the  plaintiff,  it  was  not  error  to  permit  the 
jury  to  consider  the  second  spedflcation  of 
n^ligence. 

On  the  whole  record  we  think  the  defend- 
ant had  a  fair  trial,  and  that  It  was  not 
prejudiced  1^  anything  occnrrlng  at  the 
trial. 

The  judgment  is  ther^re  affirmed. 

McBRlDE,  C.  J.,  and  BENSON  and  BUR- 
NETT, JJ.,  concur. 

(87  Or.  612) 
PArPTES  V.  HARBAUGH. 

CSupreme  Court  of  Oregon.   March  5,  1918.) 

1.  Chattel  Mobtgaqes  ^=s>152— Bxecqtioh— 
Pbiobiti— Statutes. 

L.  O.  L.  S  7407,  having  been  enacted  after 
section  799,  prevails  in  case  of  any  repugnancy 
■8  regards  priority  between  unrecorded  chattel 
mortgage,  without  delivery  and  chauge  of  poe- 
ficssion,  and  subsequently  levied  executions. 

2.  Chaitkl   Mobtoages  *=>152— Pworitt— 
Execution— Statutes. 

Execution  creditors  being  classified  by  L.  O. 
L.  %i  233,  301.  as  purchasers  in  good  faith,  as 
against  third  persons,  are  protected  by  section 
7407,  subsequently  enacted,  declaring  unrecord- 
ed chattel  mortgages,  without  delivery  and 
change  of  possession  of  property,  void  as  against 
subsequent  purchasers  in  good  faith. 

Department  1.  Appeal  from  drcoit  Court, 
Lane  County;  O.  F.  Sklpworth,  Judge. 

Action  by  David  Pattee  against  Jasper  J. 
Harbaugh.  Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

Plaintiff  held  an  unrecorded  chattel  mort- 
gage on  soihe  grain  consisting  of  wheat  and 
oats,  to  secure  a  valid  subsisting  debt.  The 
property  remained  In  the  possession  of  the 
debtor.  Two  execotlonfl  based  upon  regular 


>For  ottv  CM«s  ■••  tam*  topic  and  KBT-NUHBER  la  all  KayNumbvcd  Dig Mta  and  lodcxM 


Digitized  by 


Google 


222 


171  PACIFIC  KEPORTER 


and  valid  judgments  were  placed  in  the 
liands  of  the  defendant  as  constable.  With- 
out any  knowledge  of  the  mortgage  he  levied 
both  executions  upon  the  grain  and  sold  It 
in  satisfaction  of  the  Judgments.  PlalntifF 
then  began  this  action  to  recover  the  prop- 
erty or  its  value.  Issues  having  been  join- 
ed and  a  trial  had,  there  was  a  Judgment 
for  defendant,  and  plaintiff  appeals. 

H.  B.  Slattery.  of  Eugene,  for  appellant 
L.  M.  Travis,  qH  Eugene,  for  respondent 

BENSON,  J.  [1 ,  2]  There  Is  no  controversy 
as  to  the  facts.  We  are  simply  called  upon 
to  say  which  party  upon  the  agreed  facts  is 
entitled  to  prevail.  The  problem  is  one  of 
statutory  construction.  The  earliest  legis- 
lation in  Oregon  upon  the  subject  is  found 
in  the  Code  of  1855,  at  page  528,  which 
makes  unrecorded  chattel  mortgages  "void 
as  against  the  creditors  of  the  mortgagor 
and  as  against  subsequent  purchasers  and 
mortgagees  in  good  faith,"  unless  there  is  an 
immediate  delivery  and  actual  continued 
change  of  possession  of  the  property.  This 
statute  was  expressly  repealed  in  1862,  and 
at  the  same  session  the  Legislature  enacted 
what  is  section  799,  L.  O.  Ia  of  which  sub- 
section 40  provides  that  such  an  unrecorded 
mortgage  creates  a  presumption  of  fraud 
as  against  the  creditors  of  the  seller  or  as- 
signor or  as  against  subsequent  purchasers 
in  good  faith.  At  the  same  session  section 
301,  L.  O.  L.,  became  a  law,  declaring  that 
attaching  creditors  as  against  third  persons 
are  to  be  deemed  purchasers  in  good  faith, 
and  likewise  section  233,  L.  O.  L.,  providing, 
inter  alia,  that  In  execution  proceedings 
"property  shall  be  levied  on  in  like  manner 
and  with  like  effect  as  similar  property  is 
attached." 

In  1893,  the  law  of  1855,  above  referred  to, 
was  In  substance  re-enacted,  omitting,  how- 
ever, the  words  "as  against  the  creditors  of 
the  mortgagor,"  and  so  the  law  now  stands 
as  section  7407,  I,.  O.  I*  Plaintiff  contends 
that  by  virtue  of  the  provisions  of  section 
799,  L.  O.  L.,  he  Is  entitled  to  prevail  upon 
showing  the  good  faith  of  the  transactions 
resulting  in  the  mortgage,  and  that  section 
7407  la  not  available  to  defendant  for  the 
reason  that  creditors  are  not  protected  there- 
by. It  will  be  observed  tbat  section  799  re- 
fers, not  only  to  mortgages,  but  to  absolute 
sales  as  well  where  as  the  latter  statute 
(7407)  applies  exclusively  to  mortgages,  and 
if  they  be  repugnant  In  any  of  their  parts  the 
later  legislation  must  prevail  as  to  such  con- 
flicting portions.  Referring  to  the  foilure 
to  mention  creditors  of  the  mortgagor  in  seo- 
tion  7407,  li.  O.  Lk,  it  is  sufficiently  answered 
by  calling  attention  to  the  fact  that  when 
the  law  of  1856  was  passed  attachment  and 
»ecutlon  creditors  were  not  classified  as 
pundia&ers  in  good  faitli,  bat  were  so  des- 


ignated by  statute  In  1862,  and  when  the 
act  of  1893  (section  7407,  L.  O.  L.)  was  fram- 
ed It  would  have  been  a  needless  Iteration 
expressly  to  have  named  creditors  of  the 
mortgagor,  since  they  were  elsewhere  declar- 
ed to  be  purchasers. 

We  conclude  that  there  was  no  error  in  the 
determination  reached  by  the  trial  court 
and  the  Judgment  is  therefore  affirmed. 

McBRIDE,  G.  J.,  and  BURNETT  and 
BEAN,  JJ.,  concur. 


(S7  Or.  B7«) 

LEARNED  et  al.  v.  HOLBROOK  et  aL 

(Supreme  Court  of  Oregon.    Mardi  5,  1918.) 

Dauaoes  €=>85 — Liquidated  Dahaoes — Ef- 
fect—Ao  eeement. 
Where  the  parties  by  contract  stated  a  rea- 
sonable sum  as  liquidated  damages,  neither 
could  urge  tbat  the  damages  were  greater  or 
less  than  the  amount  agreed  uptm. 

Department  2.  Api>eal  from  Circuit 
Court,  Multn4»nah  Coun^;  George  K.  Da- 
vis. Judge. 

On  petition  for  rehearing.  Rehearing  de- 
nied. 

For  former  opinion,  see  170  Pac.  630. 

Miller  Murdock  and  Y.  A.  Crum.  both  of 
Portland,  for  appellants.  Wood,  Montague, 
Hunt  &  Cookingham,  of  Portland,  for  re- 
spondents. 

McCAMANT.  J.  Defendants  petition  ns 
to  modify  our  conclusions  in  so  far  as  they 
direct  the  lower  court  to  enter  Judgment  in 
favor  of  plaintiffs  In  the  sum  nominated  in 
the  bond.  They  ask  that  the  cause  be  re- 
manded to  the  lower  court  with  leave  to  de- 
fendants to  offer  evidence  to  show  that  plain- 
tiffs have  sustained  no  damage  by  the  de- 
fault complained  of. 

For  reasons  with  which  we  are  still  sat- 
isfied, we  have  ruled  tliat  it  was  compet^t 
for  these  parties  to  liquidate  the  damages 
arising  from  a  default  by  the  defendants  in 
the  agreement  alleged  In  the  complaint.  We 
have  decided  that  the  sum  at  which  these 
damages  were  liquidated  was  not  unreason- 
able in  view  of  the  conditions  obtaining  when 
the  bond  was  e:?ecuted. 

It  follows  tliat  the  parties  are  bound  by 
thdr  agreonent.  Plaintiffs  could  not  be 
heard  to  say  that  their  damages  are  greater 
than  12,000,  and  defendants  are  not  entitled 
to  urge  tbat  there  are  no  damages.  Salem. 
T.  Anson,  40  Or.  339,  345,  67  Paa  100,  56 
L.  R.  A.  160.  01  Am.  St.  Rep.  485;  Webster 
T.  Bosanquet  [1012]  A.  O.  304.  Ann.  Oas. 
iei2G,  1010. 

I^e  former  opinion  is  adhered  to. 

McBRIDE,  a  J.,  and  BEAN  and  HARRIS. 
JJ.,  concur. 
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(ST  Or.  «») 

PRATT  T.  GIBSON. 
(Supreme  Court  of  Oregon,  March  S,  1918.) 

1.  APPEAI.  AND  EBBO&  «S»544(1,  8)~ABSEHCI 

or  Bixx  or  Excephoh— Extbht  or  Re- 
view . 

No  bill  of  exceptions  accompanTing  tran- 
icript  and  defendant's  asslgnmeDts  being  that 
eoart  erred  in  overruling  demurrer  to  complaint 
and  in  refusing  and  in  giving  instructions,  the 
only  matter  which  will  be  considered  on  appeol 
is  the  ruling  upon  demurrer ;  the  objection  ^at 
a  complaint  does  not  state  facta  sufficient  to 
constitute  a  cause  of  action  never  being  waived 
under  L.  O.  L.  S  72. 

2.  Animals  «=»44  —  lMjuBrEs  — Complaint— 

SumCIENCT. 
A  complaint  alleging  that  plaintiff  was  the 
owner  of  and  entitled  to  poesesaion  of  one  Jer- 
sey buU  calf  of  the  age  of  five  months  worth 
$100,  and  that  defendants  caoght  said  calf  and 
castrated  him,  to  the  damage  of  plaintiff  in  the 
nun  of  (100,  was  sufficient. 

In  Banc.  Appeal  from  Circnlt  Court, 
Crook  County;  T.  BL  J.  Duffy,  Judge. 

Action  in  Justice  court  by  Alice  D.  Pratt 
against  Joe  Gibson  and  others.  There  was 
Ju^ient  for  plalntitr  agalnBt  defendant 
named,  whidi  Judgment  was  amended  on  de- 
fendant's ai^>eal  to  the  circuit  court,  and  de- 
fendant, named  appeals.  Affirmed. 

This  action  was  commenced  by  Alice  D. 
Pratt  In  a  justice's  court  of  Crook  county, 
Or.  Tbe  complaint  reads: 

"Comes  now  Oie  above-named  plaintiff,  and 
for  cause  of  action  against  the  above-named  de- 
fendants complains  and  alleges  as  follows,  to 
wit:  (1)  Tbe  plaintiff  complains  and  alleges 
that  on  or  about  the  25th  day  of  Mardi.  1010, 
u  Crook  county.  Or-,  tbe  plaintiff  was  the  own- 
er of  and  entitled  to  the  possession  of  one  Jer- 
sey boll  calf  of  the  age  of  about  five  months; 
that  said  calf  was  sired  by  pure-hred  Jersey 
bull  out  of  an  extra  good  high-grade  Jersey 
milk  cow :  that  said  calf  was  of  the  value  of 
$100.  (2)  The  plaintiff  alleges  that  the  above- 
named  defendants.  Joe  Gibson,  Grover  Gibson, 
Ralph  Gibson,  and  Earnest  Gibson,  acting  to- 
gether, caught  the  above-mentioned  calf  and 
castrated  him,  on  the  25th  day  of  March,  1916, 
at  their  ranch  in  Crook  county,  Or.,  to  the 
oaoage  of  the  plaintiff  in  the  sum  of  $100." 

Judgment  was  demanded  for  tbat  amount 
and  for  the  costs  and  disbursemoits  of  tlie 
action.  Tbe  answer  is  as  follows: 

"Comes  now  the-defendants  in  the  above-enti- 
tled action  and  admit,  deny,  and  allege  as 
follows^  to  wit:  We  admit  all  of  section  1  of 
the  plamtilTs  complaint,  except  the  alleged  val- 
ae  of  the  calt  Wie  deny  each  and  every  allega- 
tion of  section  2  of  plaintiff's  complaint,  and  al- 
lege that  we  neither  acting  together  nor  single 
handed  did  castrate  nor  in  any  way  harm  any 
calf  belonging  to  the  above-named  plaintiff." 

Judgment  was  demanded  for  the  costs  and 
disbursements.  The  cause  was  tried  in  that 
court  and  a  verdict  was  returned  in  plaln- 
tlfTs  favor  and  against  Joe  Gibson  alone  for 
$75,  as  damages,  and  a  judgment  therefor 
and  for  the  costs  and  .disbursements  having 
been  rendered,  he  aM>ealed  to  the  circuit 
court  for  that  county.  He  interposed  in  that 
court  a  demurrer  to  the  complaint  on  the 
ground  that  it  did  not  state  tects  sufficient  to 


CMistltnte  a  cause  of  action  against  him. 
Tbe  demurrer  was  overruled,  and  the  cause, 
being  retried,  resulted  in  a  like  rerdlct  and 
Jn^ment.  Upon  motion,  however,  it  was  or- 
dered that  unless  t^e  plaintiff  remitted  $37.- 
60  of  tbe  sum  so  recovered,  the  judgmoit 
sliould  be  set  ai^de  and  a  new  trial  granted. 
This  condition  was  omiplled  with,  and  fnxn 
the  amended  Judgment  the  defendant  against 
whom  the  Judgment  was  g^ven  appeals  to  this 
court 

N.  G.  Wallace,  of  Prineville,  for  appellant. 
Jay  H.  Upton,  of  Prineville,  for  respondent 

MOORE,  J.  (after  stating  tbe  facts  as 
above).  The  transcript  filed  herein  contains 
a  copy  of  the  demurrer,  duplicates  of  the  or- 
ders made  by  tbe  circuit  court  copies  of  the 
verdict,  the  judgment,  the  notice  of  appeal, 
the  undertaking  therefor,  the  exception  to 
the  sofflciency  of  the  sureties  thereon,  and 
the  ruling  of  the  court  In  relation  thereto, 
to  which  the  certificate  of  tbe  clerk  is  ap- 
pended. There  have  also  been  sent  up  the 
original  papers  filed  In  tbe  justice's  court 
and  copies  of  orders  made  therein  to  which 
tbe  clerk  also  attaches  his  certificate.  No  bill 
of  exceptions,  however,  accompanies  the 
transcript 

[1,  2]  The  appellant's  counsel  assigns  as  er- 
rors alleged  to  have  been  committed  by  the 
trial  court  Its  action  in  overruling  the  demur- 
rer, its  refusal  to  Instruct  the  Jury  as  re- 
quested, and  Its  giving  of  Instructions  to 
which  exceptions  were  taken.  None  of  these 
matters  are  properly  before  us  for  cousidera- 
tlon,  except  the  ruling  upon  tbe  demurrer; 
for  the  objection  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action  is  never  waived.  Ia  O.  L.  $  72.  An 
examination  of  the  averments  of  tbe  com- 
plaint, as  hereinbefore  set  forth,  will  show 
tbat  the  Initiatory  pleading  Is  sufficient  In  all 
particulars.  Tbe  judgment  should  therefore 
t>e  affirmed ;  and  it  Is  so  ordered. 


(87  Or.  stm 

DEPOT  BCAI/TY  STNDICATE  v.  SINTER 
PRISE  BREWING  00. 

(Supreme  Court  of  Oregon.    March  5.  1918.) 

<^95— Eqditabuc  Estoppel— 


1.  Estoppel 
Silence. 

One  is  usually  required  to  hastily  refute  oral 
declarations,  made  m  his  presence,  affecting 
him  injuriously,  but  this  does  not  generally  ap- 
ply to  letters,  except  where  acted  upon  or  in- 
vited. 

2.  Pbincipal  and  Agent  <=s>170(3)— Unad- 
TuoRizED  Acts  op  Agent  —  Silence  or 
Pbincipal— Ratibication. 

Where  unauthorized  contract  of  agent  ia 
brought  to  the  knowledge  of  the  principal,  ei- 
ther orally  or  by  letter,  the  principal  must  has- 
tUy  disavow  it  or  he  will  be  held  to  have  rati- 
fied it  and  particularly  so  if  the  failure  to  do 
so  mighft  impose  loss  or  injury  upon  tbe  other 
party. 
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3.  PBIROIPAL  AlfD  AOBNT  4t»  163(1)— "RATI- 
FICATION" OF  (SOHTUCT  —  "Ebtoffbl  in 

Pais." 

A  clear  diitlnction  exists  between  ratiSca- 
tion  of  contract  by  a  principal  and  estoppel  in 
pais;  ratification  following  the  unauuiorized 
act,  and  estoppel  being  based  on  principal's  in- 
ducement to  another  to  act  to  his  prejudice. 

IBd.  Note.— For  other  definitions  see  Words 
and  Phrases,  First  and  Second  Series,  Estoppel 
in  Pais ;  BatiGcation.! 

Department  2.   Appeal  from  Circuit  Court, 
Multnomah  County;  C.  U.  Gantenbeln,  Judge. 
On  rehearing.  Former  opinion  affirmed. 
For  former  (pinion,  see  170  Pac.  294. 

Jos^lL  SlmoDt  of  Portland  (Dolph,  Maliory, 
Simon  ft  GearlD,  of  Portland,  on  the  trleOt 
tor  appellant.  B.  W.  Montague^  oi  Port- 
land (Wood,  Montague  &  Hunt  and  Douald 
M.  Graham,  all  of  Portland,  on  the  brief),  for 
respondent 

MOOBE,J.  Inapetltlonforr^eBrli^itis 
Insisted  that  the  defendant  was  under  no  legal 
(d>Ugatiou  to  reply  to  the  plaintUTs  letter  of 
January  11,  1815,  containing  Uie  Information 
that  the  term  of  the  lease  had  been  extended, 
two  months,  from  November  1st  of  that  year, 
and  the  monthly  rent  of  $200  reduced  to 
$125  to  May  1.  1915,  and  to  ¥150  for  the  re- 
mainder of  the  term,  which  modiflcation  was 
made  pursuant  to  an  agreement  with  C.  B. 
Williams,  the  agent  of  the  defendant,  with 
the  understanding  that  Its  guaranty  would 
continue  until  December  31,  191^  and  that, 
when  this  court  concluded  the  defendant's 
failure  to  answer  such  communication  consti- 
tuted on  acceptance  of  the  condition  stated 
tliereln,  the  plaintiff  was  thus  permitted  to 
introduce  evidence  which  had  been  manufac- 
tured for  the  occasion,  whereby,  an  error  was 
committed. 

[t]  "When  oral  declarations  are  made  by  a 
party  in  the  presence  and  hearing  of  his  ad- 
versary, who  Is  under  no  restraint  and  cod- 
8clous  of  the  charge  thus  imputed,  assert- 
ing against  him  an  obligation  which  might 
be  enforceable,  or  his  commission  of  an  of- 
fense, or  limiting  his  title  to  property,  or 
affecting  him  injuriously,  it  is  reasonable 
to  suppose  he  would  promptly  deny  such  pos- 
itive declarations,  if  he  desired  to  escape  un- 
favorable Inferences  which  might  be  deduced 
from  ills  silence,  and  hence  he  is  usually  re- 
quired hastily  to  refute  such  charges.  16 
Cyc.  958.  This  rule,  however,  does  not  gen- 
erally apply  to  written  communications  con- 
taining statements  of  facts,  a  failure  to  deny 
which  is  not  construed  as  a  tadt  admission 
of  the  truth  of  the  writing,  and  no  unfavor- 
able inference  arises  from  such  silence,  ex- 
cept in  cases  when  the  party  receiving  the 
letter  has  invited  it,  or  where  there  is  reason 
to  believe  be  has  acted  upon  the  Information 
thus  received,  or  when  there  has  been  sent 


with  the  letter  bills  Ethowlng  a  shipment  of 
goods,  which  Invoices  have  been  retained 
without  objection,  or  where  m<mey  has  been 
sent  upon  a  condition  stated  in  the  letter  and 
the  sum  hab  not  been  returned.  Id.  960.  As 
sustaining  the  legal  principle  thus  stated,  see 
State  r.  MacFarland,  83  N.  J.  Law,  474.  63 
AtL  903,  Ann.  Cas.  1914B,  782;  Seevers  v. 
Cleveland  Coal  Co.,  158  Iowa,  674.  138  N.  W. 
793,  Ann.  Cas.  1915D,  188. 

[2]  These  rules,  however,  have  no  applica- 
tion to  the  law  governing  the  relaticm  of 
agency.  If  a  principal,  when  fully  notified 
thereof,  neglects  promptly  to  disavow  an  act 
or  contract  of  his  agent  in  excess  of  his  au- 
thority, such  silence  will  usually  be  Interpret- 
ed as  an  implied  ratification,  and  particularly 
so  If  the  fitllure  speedily  to  repudiate  such 
'conduct  or  agreement  might  impose  upon  the 
other  party  loss  or  Injury.  31  Cya  1276;  2 
C  J.  505;  Curtze  v.  Irtm  Dyke  Mining  Co., 
46  Or.  601,  806,  81  Pac.  815: 

"The  rule,"  says  Mr.  Justice  Bean  in  R«id 
V.  Alaeka  Paclcing  Co.,  47  Or.  215.  220,  83  Pac. 
139,  141  *'ia  elementary  that  when  an  agent, 
in  contracting  for  bis  principal,  exceeds  his 
authority,  the  principal,  upon  being  fully  in- 
formed of  the  facts,  must,  within  a  reasonable 
time,  disavow  or  disatlirm  the  act  of  his  agent, 
especially  in  cases  where  his  silence  iplght  op- 
erate to  the  prejudice  of  innocent  parties,  or  he 
will  be  held  to  have  ratified  and  affirmed  such 
unauthorized  act,  and  such  ratification  will  be 
equivalent  to  a  precedent  authwlty." 

To  the  seme  ^ect  see,  alsc^  2  a  J.  904.  { 
124,  and  exbaostlTe  notes  on  this  subject. 

[3]  Batiflcatlon  by  a  principal  of  an  unau- 
thorized act  of  his  agoit  has  occasloDally 
been  grounded  upon  the  doctrlno  of  ui  equi- 
table estoppel.  A  dear  distinction,  Ixowever. 
exists  betweai  an  estoppd  in  pals  and  rati- 
flcatlon. 

"The  substance  of  ratification  is  confirmation 
of  the  unauthorized  act  or  contract  after  it  has 
been  done  or  made,  whereas  the  substance  of 
estoppel  is  the  principal's  inducement  to  another 
to  act  to  his  prejudice.  Acts  and  conduct 
amounting  to  an  estoppel  in  pais  may  in  some 
instances  amount  to  a  ratification ;  but  on  the 
other  hand  ratification  may  be  complete  without 
any  elements  of  estoppeL^'  2  O.  J.  468  ;  31 
Cya  1247. 

In  the  case  at  bar,  It  Is  possible  the  exten- 
sion of  the  term  of  tbo  lease  and  the  reduc- 
tion of  the  monthly  ix-nt  might  be  regarded 
as  creating  an  equitable  estc^pel.  but,  how- 
ever that  may  be,  we  rest  our  decision  upon 
an  implied  ratification  by  the  defendant  o£ 
its  agent's  unauthorized  assumption  of  au- 
thority, by  falling,  when  fully  notified  there- 
of, promptly  to  deny  his  power  to  conernm- 
mate  the  agreement 

We  therefore  adhere  to  the  former  opinion, 
and  the  petition  for  a  rehearing  is  denied. 

McBBIDE,  C.  J.,  and  McCAMANT  and 
BEAN,  JJ.,  concur. 
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STATB  T.  BOBERTS.   (No.  14613.) 

(Supreme  CSourt  of  Washington.   Bfarch  9, 
1918.) 

L  Indiotuent  and  Inpobhatioh  Cs»126(18) 

— DUPLICITT — "GBAFTINa." 

Bern.  Code  1915,  {  2333,  denoancea  the  crime 
of  "grafting^'  and  apeci&es  three  methods  in 
vhich  the  crime  may  be  committed,  the  first  of 
vbich  ia  by  receiving  compensation  on  a  promise 
to  influence  any  poblic  officer  to  refnse,  neglect, 
or  defer  tbe  perionnance  of  any  official  duty, 
and  the  third  of  which  la  by  asking  or  receiving 
any  compensation  on  a  promise  to  influence  any 
public  officer  in  respect  to  any  act,  decision,  vote, 
opinion  or  other  proceeding.  Held  that,  while 
the  method  described  in  the  third  clause  may  in 
general  terms  cover  that  specifically  described 
m  the  first  clause,  an  information  charging  the 
coQunission  of  the  crime  substantially  in  the 
terms  used  in  the  statute  in  defining  the  first 
method  does  not  diarge  two  crimes,  and,  more- 
over, the  statute  merely  denounces  different 
metbods  of  committing  the  same  crime  and  not 
different  crimes. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Graft.] 

Z  Cbiuznai.  Law  «=»678(1)-— Eij:ction— Nb- 

CE8S1TY— ALTKBNATIVE  PbOMTSE. 
Where  an  information  charged  defendant 
with  obtaining  mone^  on  tbe  representation  that 
he  conid  and  would  uifincnce  a  judge  to  disqiiss 
a  case  or  delay  the  proceedings  therein,  the 
court  properly  refused  to  re<Tu5re  the  state  to 
elect  between  tbe  charge  of  an  agreement  to  io- 
flaence  the  judge  to  dismiss  the  action  and  the 
charge  of  au  agreement  to  influence  a  delay  of 
the  proceedings,  as  the  charge  was  uot  in  the  al- 
ternative but  waa  a  positive  charge  that  defend- 
ant represented  Uiat  he  could  and  would  do  one 
the  other. 

3.  OBSTBUCnnGi  JUSTIOK  «»1S — EVIDSNC»— 
AOUISSIBIUTT. 

Where  the  prosecuting  witness  testified  that 
defpndunt  promised  to  get  btra  out  of  his  tron- 
ble,  and  later  made  a  similar  nromise  and  told 
him  that  he  had  gone  to  tbe  back  door  of  tbe 
judge's  office  and  talked  to  him,  and  that  the 
judge  had  called  in  the  prosecuting  attorney  and 
his  assistant  and  talked  to  them,  the  testimony 
of  a  witness  that  defendant  said  he  had  ways 
of  getting  into  the  judge's  office  and  that  he 
coaid  do  more  with  the  judge  than  people 
thought,  or  than  other  people  could,  was  admia- 
•ible,  even  though  this  statement  was  made  on 
tbe  evening  following  tbe  payment  of  the  money, 
as  it  bore  upon  the  nature  of  tbe  transaction 
as  understood  by  the  parties,  and  corroborated 
the  prosecntinjf  witness'  version  of  tbe  conver- 
satioD  tbe  evenmg  before. 

4.  OBSTBUCTiNa  Jusnoi:  «s»17%.  New,  vol. 
14  Key-No.  Series  —  Obutino  —  QvBBTZons 

rOB  JUBT. 

On  a  trial  for  obtaining  money  on  tbe  repre* 
aentatkm  that  defendant  could  and  would  in- 
fluence a  judge  to  dismiss  a  case  or  delay  pro- 
ceedings, evidence  held  stiSicient  to  justify  the 
denial  of  a  directed  verdict  of  acquittaL 

5.  CsnnvAi:.  Law  ^3713  —  Asouicbnt  op 
Counsez^Pevun  bkct  to  BvinENCE. 

On  such  trial,  Ihe  argument  of  the  assist- 
ant prosecuting  attorney  that  defendant  bad 
rendered  the  prosecuting  witness  no  service  for 
tbe  money  paid  him  hf*d  a  legitimate  comment 
In  vietf  of  the  evidence. 
C  Cbdunal  Law  «=»116fS(3)  —  Appeal  — 

Habicuss  Ebbob  —  Bbbobs  Favobablb  to 

AppELLAirr. 
If,  under  Rem.  Code  1915,  f  2333,  denounc- 
faig  the  offense  of  obtaining  money  on  a  promise 
to  infloence  official  action,  the  exception  applica- 


ble where  tbe  parties  understand  in  good  faitii 
that  no  means  shall  be  employed  except  explana- 
tion and  argument  does  not  apply  to  the  com- 
mission of  the  offense  in  the  first  method  speci- 
fied in  the  statute,  the  incorporation  of  such 
exception  in  an  instruction  defining  the  offense 
with  which  defendant  was  charged  was  not 
prejudicial,  but  was  in  his  favor. 
7.  OBaTBUCTiNo  Justice  4=9l  —  OBAimva  — 
Elements  of  Ofteksb. 
Under  Bern.  Code  1915,  {  2333,  denouncing 
the  offense  of  obtaining  money  on  a  promise  to 
infiuence  official  action,  the  intention  to  ccjmipt 
the  officer  by  the  payment  to  hhn  <Mt  money 
is  cot  the  gravamen  of  tbe  offense. 

Department  2.  Appeal  ftrom  Snperltn* 
Court,  Pierce  County;  M.  U  Ollflord,  Judgev 

J.  U  Boberts  was  convicted  of  grafting, 
and  he  appeals.  Affirmed. 

I    H.  W.  Lneders,  of  Tacoma,  for  appellant 
i  Fred  G.  Bcm&nn  and  3.  W.  Seddeoi,  both  of 
Tacoma,  for  the  State. 

KLLIS,  O.  J.  Defmdaiit  was  prosecuted 
for  the  crime  of  grafting  under  an  informa- 
tion charging,  In  substance^  tbat  In  Pierce 
county.  Wash.,  on  or  about  March  12,  1917, 
be  received  trom  Prank  Barr<m  $210  upon 
the  r^resentation  tbat  be  could  and  would 
Influence  Judge  £.  M.  Card  to  neglect  and  de- 
fer the  performance  of  his  duty  as  a  judge 
of  the  superior  court  in  the  case  of  State  v. 
Barron  thm  pending  in  the  department  of- 
that  court  in  that  county  and  state  presided 
I  Over  by  Judge  Card,  In  that  be  would  influ- 
ence Judge  Card  to  dismiss  that  case  or  de- 
I  lay  proceedings  therein  so  that  Frank  Bar- 
I  ron  would  receive  no  punishment  in  that 
'  cause,  and  that  it  was  not  clearly  understood 
in  good  faith  between  Barron  and  defendant 
,'  that  no  means  or  Influence  should  be  employ- 
ed except  explanation  and  argument  upon 
the  merits  of  the  case.  Defendant  demurred 
to  the  information  on  tbe  grounds :  (1)  That 
It  'is  not  direct  and  certain  as  regards  tlie 
crime  charged,"  and  tliat  (2)  it  "does  not 
state  focts  snffldoit  to  constitute  a  public 
offense."  The  d^urra-  was  overruled. 
Wlien  the  case  was  called  for  trial,  defend- 
ant requested  that  the  state  be  required  to 
elect  whether  it  would  stand  upon  the  charge 
that  defoidant  agreed  to  iufluence  the  court 
to  dismiss  the  case,  or  the  diarge  that  he 
agreed  to  influence  the  court  to  delay  proceed- 
ings therein.  The  request  was  denied.  Be- 
fore the  Jury  was  Impaneled,  the  state,  over 
d^endant's  objection,  was  iiermitted  to  in- 
dorse the  names  of  three  witnesses  upon 
the  information.  No  continuance  was  asked 
nor  any  claim  of  prejudice  mad& 

It  developed  in  evidmce  that  the  prosecut- 
ing witness,  Barron,  had  been  charged  in 
Pierce  county,  Wash.,  with  the  crime  ffiC  se- 
duction. He  had  fled  to  Montana  and  had 
been  brou^t  back  to  Pierce  county  about 
March  1,  1017,  through  extradition  proceed- 
ings. He  bad  employed  an  attorney,  and  un- 
der his  advice  bad  entered  a  plea  of  not 
guilty.  Through  a  Mrs.  Waters,  he  met  de- 
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fendant  at  her  house  on  Friday,  March  9, 
1M7.  As  to  what  transpired  at  this  and  two 
subsequent  meetings  the  evidence  Is  In  sharp 
ctmflict. 

Barron,  who  evidently  spoke  English  with 
difficulty,  testified :  That  at  this  first  meet- 
ing be  told  defendant,  "I  got  a  little  trouble." 
That  defendant  answered :  "That  Is  all  right 
I  am  going  to  pull  you  out"  That  defendant 
asked  and  was  told  the  name  of  the  girl, 
and  -offered  his  services  for  $550,  $300  down 
and  $250  afterwards.  That  he  then  took  the 
name  of  Barron's  attorney  and  said  he  would 
see  hhp  and  the  deputy  prosecuting  attorney. 
That  Barron  then  paid  $90  to  defendant 
promising  to  pay  the  other  $210  on  the  next 
Monday.  Barron  further  testified  that  on  the 
evening  of  Monday,  March  12th,  he  and  a 
friend,  one  Sledzlewskl,  went  to  defendant's 
room  in  the  Pierce  Hotel.  That  defendant 
then  asked  him  to  pay  the  money,  and  said, 
"I  have  your  case  and  will  handle  It  and  get 
you  out,"  further  stating  that  he  had  seen 
the  prosecuting  attorney  who  would  not  listen, 
but  defendant  had  gone  to  the  back  door  of 
Judge  Card's  office  and  talked  to  him,  and 
Judge  Card  called  In  the  prosecuting  attorney 
and  his  assistant  and  talked  to  them,  after 
which  the  assistant  prosecutor  told  defend- 
ant he  would  let  him  know  what  they  would 
*  do.  That  at  one  of  these  meetings  defendant 
told  Barron  not  to  tell  any  one  of  the  ar- 
rangement because  if  found  out  defendant 
would  get  a  fine  of  $1,000,  and  that  If  a 
lawyer  was  needed  defendant  would  furnish 
one  as  he  did  not  like  Barron's  then  attorney. 
That  at  this  meeting  ot  March  12th,  defendant 
told  Barron  the  cheapest  way  was  to  marry 
the  girl,  otherwise  they  would  send  him  to 
the  penitentiary;  that  If  he  married  the 
girl  he  would  not  have  to  live  with  her.  That 
Barron  then  said  he  would  think  it  over  and 
let  him  know  the  next  day,  but  paid  defend- 
ant the  $210  at  that  time.  That  next  day  (he 
did  not  state  the  hour)  he  went  to  defendant's 
room  and  told  him  he  would  marry  the  girl. 
That  defendant  arrani^od  for  a  meeting  with 
the  assistant  prosecuting  attorney  on  March 
14th,  when  he  (defendant),  the  assistant 
prosecutor,  and  a  justice  of  the  peace  went 
to  the  White  Shield  Home,  where  the  girl  was 
staying,  and  he  there  married  bet.  The 
case  was  then  dismissed. 

As  to  what  happened  at  tlie  second  meet- 
ing when  the  $210  was  paid,  SledzlewskI 
fully  corroborated  Barron,  adding  that  de- 
fendant said : 

"That  he  had  certain  ways  of  getting  into 
Judge  Card's  office,  and  he  could  do  more  with 
Judge  Card  than  people  thought,  or  that  (than) 
other  people  could;  that  be  could  not  do  any- 
thing with  the  prosecuting  attorney's  office,  but 
that  he  could  do  more  with  Judge  Card's  office." 

He  could  not  remember  whether  this  was 
on  the  evening  of  March  12,  or  March  13, 
1917. 

Defendant  denied  that  he  promised  to  In- 
fluence Judge  Card,  or  that  he  claimed  that 
be  ooald  do  bo^  or  claimed  to  have  Aoceaa  to 


his  office.  He  testified  that  there  was  no 
agreement  as  to  how  the  money  was  to  be 
used,  except  an  understanding  that  he  would 
endeavor  to  get  two  men,  who,  as  Barron  told 
him,  had  been  keeping  company  with  the  girl, 
to  testify  to  that  fact  and  to  swear  that  Bar- 
ron had  not  had  any  relations  with  her,  but 
that  he  told  Barron  he  would  not  allow,  them 
to  perjure  themselves  and  would  not  "frame- 
up  <m  the  girl."  Yet  he  testified  that  at  this 
same  Interview  of  March  12th,  when  Barron 
paid  him  the  $210  to  get  this  evidence,  Bar- 
ron had  admitted  in  substance  that  he  tiad 
seduced  the  girl  under  a  promise  of  marriage, 
and  that  he  at  once  advised  Barron  to  marry 
her. 

One  Jacobson,  a  friend  of  defendant,  testi- 
fied that  he  was  present  at  a  meeting  In  de- 
fendant's room  on  the  evening  of  March  12th 
or  March  13th,  and  that  some  compromise 
with  the  prosecuting  attorney's  office  was 
talked  of,  but  defendant  said  nothing  about 
seeing  Judge  Card.  He  stated,  however,  that 
he  understood  that  the  money  had  been  paid 
the  evening  before  so  that  his  testimony 
hardly  contradicts  that  of  Barron  and  Sled- 
zlewskI. 

It  is  hardly  necessary  to  say  that  both 
Judge  Card  and  the  prosecuting  attorney  de- 
nied that  defendant  ever  approached  them  In 
any  surreptitious  manner,  and  It  Is  admitted 
that  he  never  even  spoke  to  Judge  Card  or 
approached  him  In  any  way.  There  was  oth- 
er evidence,  but  It  casts  little  or  no  light  upon 
the  vital  conflict  here  presented. 

The  jury  returned  a  verdict  of  guilty.  Mo- 
tions for  a  new  trial  and  In  arrest  of  Judg- 
ment were  overruled.  Prom  the  judgment  of 
conviction  and-sentence,  defendant  appeals. 

[1]  It  Is  first  contended  that  the  informa- 
tion charges,  more  than  one  crime.  We  con- 
fess to  much  difficulty  in  following  appel- 
lant's argument  on  this  point  It  seems  to 
amount  to  the  following:  The  statute  defin- 
ing the  crime  of  grafting  (Eem.  Code,  §  2333) 
specifies  three  methods  in  which  it  may  be 
committed.  The  terms  employed  In  defining 
the  first  and  the  third  methods  are  in  some 
respects  similar.  It  is  urged  therefore'  that 
the  Information  here  charging  the  commis- 
sion of  the  crime  substantially  In  the  terms 
used  in  the  statute  in  defining  the  first  meth- 
od In  effect  charges  its  commission  by  the 
third  method  also,  and  therefore  charges  two 
crimes.  The  statute  Itself  furnishes  a  suffi- 
cient answer  to  this  argument  While  the 
terms  employed  in  the  first  and  third  ciausea 
are  in  some  respects  similar,  they  are  far 
from  identical.  The  specific  official  acts  or 
conduct,  the  taking  of  money  under  a  promise 
to  exert  a  sinister  infiuence  upon  which  la 
declared  to  constitute  the  crime,  are  not  the 
same.  In  the  first  clause  the  infiuence  prc«a- 
Ised  to  be  exerted  upon  the  officer  Is  to  cause 
him  "to  refuse,  neglect,  or  defer  the  perform- 
ance of  any  official  duty."  In  the  ttilrd  clause 
it  Is  to  Influence  the  officer  "In  respect  to  any 
act;  dedEdoo.  vote,  oidnion  or  other  proceed- 
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log."  Thongb  tbe  method  thus  described  In 
the  third  clause  may  in  general  terms  cover 
tbat  specifically  described  in  the  first  clause, 
it  is  obvious  that  the  first  clause  does  not  cov- 
er all  that  Is  denounced  in  the  third,  but  la 
speciflcally  segregated  from  it  A  charge 
tberefore  couched  !□  the  more  specific  lan- 
guage of  tbe  first  clause  charges  a  commission 
of  tbe  crime  in  the  method  denounced  by  that 
clause  alone.  Moreover,  the  statute  does  not, 
as  counsel  assumes,  define  three  crimes.  It 
merely  denounces  three  methods  of  commit- 
ting the  same  crime,  and  the  Informatlott  in 
this  case  clearly  charges  its  commission  In 
the  first  of  these  methods  ouly.  It  charges 
tlie  commission  of  but  one  crime  and  in  lan- 
guage plainly  Indicating  the  manner  of  its 
commission.  The  demurrer  was  properly 
ovCTruled. 

[2]  We  find  no  merit  in  the  further  claim 
ttuit  the  court  erred  in  refusing  to  require  the 
state  to  elect  whether  It  would  stand  upon  a 
diarge  that  appellant  agreed  to  Influence  the 
Judge  to  dismiss  the  action  of  State  v.  Barron, 
or  upon  a  charge  tbat  be  agreed  to  Influence  a 
delay  of  proceedings  therein.  The  Informa- 
tlcNi  does  not  charge  that  he  ^ther  represent- 
ed that  he  couid  and  would  do  one  or  tbe  otb 
er  of  these  things,  leaving  what  be  promised 
a  matter  of  doubt,  but  that  he  represented 
that  he  could  and  would  do  the  one  or  the 
othN',  whl(^  left  no  doul)t  as  to  the  character 
cf  the  r^resentatiou.  The  charge  was  not 
In  the  alternative.  It  was  a  positive  charge 
that  he  represented  that  he  could  and  would 
do  ffoe  of  two  tilings  In  the  alternative*  both 
(tf  vhidi  are  denounced  by  the  statute.  Tbe 
difference  is  plain.  The  motion  was  properly 
dmled. 

[S]  It  Is  next  ccmtended  that  the  court  er^ 
red  la  refastng  to  Btrl|ce  tbe  testimony  of 
SledEiewsU  as  to  what  occurred  at  the  meet 
iug  of  Mardi  IStii,  in  ai^llant's  room,  <m  the 
gmmd  that  the  ^0  had  been  paid  before 
that  time.  While  this  witness  apparently 
ODOld  not  segregate  in  his  own  n^d  just 
what  was  said  at  the  meeting  of  March  12th, 
frcoD  what  was  said  at  the  meeting  of  March 
13th,  it  is  clear  from  liis  reference  to  the  pay- 
ment of  the  $210,  which  was  admittedly  made 
OD  the  12th,  tbat  the  conversation  touching 
Judge  Card,  if  it  ever  took  place,  took  place 
at  the  meeting  of  March  12th  and  was  made 
as  an  inducement  to  the  payment  of  the  mon- 
ey. This  Is  further  borne  out  by  the  testi- 
mony of  Jacobson  that  Judge  Card's  name 
was  not  mentioned  at  tiie  meeting  when  he 
was  present  and  that  he  then  understood  tbat 
tbe  money  bad  been  paid  the  night  before. 
Be  that  as  it  may,  we  agree  with  the  trial 
court  that  what  transpired  at  all  of  these 
meetings  was  admissible  as  bearing  upon  the 
nature  of  the  ti:ansactlon  as  understood  by 
Qie  parties  throughout.  1  Wharton,  Grim. 
Bv.  (10th  EdO  PP-  501,  602.  Even  If  Sled- 
ilev^tl's  testimony  as  to  appellant^s  repre- 
mtatlon  that  he  had  a  means  of  secret  access 


to  the  Judge's  chambers  were  capable  only  of 
the  construction  that  It  took  place  on  the 
evening  after  that  on  which  money  was  paid, 
it  would  stUl  be  admissible  as  sbowing  that 
appellant's  then  attitude  was  the  same  as 
that  testified  to  by  Barron  of  the  evening 
before  when,  as  Barron  said,  appellant  told 
him  he  had  already  approached  tlie  indgia  by 
a  back  door.  It  was  admissible  as,  in  a  meas- 
ure, corrotwratlng  Barron's  version  of  that 
conversation.  The  motion  to  strike  was  pn^ 
erly  denied. 

[4]  App^nf  a  third  contentltm  Is  that  bis 
motion  for  a  directed  verdict  of  acquittal, 
made  at  the  dose  of  tbe  state's  case,  should 
have  been  granted.  As  we  view  it,  Barron's 
testimony  alme  was  sufficient  to  take  the 
case  to  the  Jury.  But,  as  we  have  Just  no- 
ticed, Barron  was  corroborated  by  Sledziew- 
ski.  True,  ai^llant*s  represoitations,  as 
testified  to  by  these  men,  were  made  after 
the  first  meeting  oC  March  9th,  but  they  were 
made  before  the  payment  of  tiie  $210  <m  tbe 
evndng  ot  March  12th,  and  If  then  made, 
which  was  a  question  for  the  Jury,  th^r  only 
possible  purpose  was  to  induce  that  payment. 
It  is  true  also  appellant  testified  that  this 
mon^  was  paid  on  his  agreement  to  secure 
certain  evidence,  but  be  admitted  that  at  tbe 
same  time  Barron  confessed  that  he  had  in 
fact  seduced  the  ^1  under  a  promise  of 
marriage,  so  that  appellant  and  Barron  both 
thea  knew  that  tbe  desired  evidence  could 
not  be  secured.  This  is  certain  if,  as  appel- 
lant further  testified,  be  then  told  Barron 
tbat  he  woud  not  consent  to  perjury  nor  a 
"frame-up  on  the  girl."  Tbe  motion  for  a 
directed  verdict  was  properly  denied. 

[6]  It  Is  strenuously  urged  that  the  court 
erred  in  permitting  the  assistant  prosecut- 
ing attorney  to  argue,  in  substance,  that  ap- 
pellant rendered  Barron  no  service'  for  the 
money.  We  have  read  tbe  little  of  tbe  argu- 
ment which  is  set  out  In  tbe  record-  In  view 
of  the  above-noticed  evidence,  we  agree  with 
the  trial  court  that  the  argument  was  a 
legitimate  comment 

[9]  Appellant  criticizes  tbe  court's  instruc- 
tions deflnlng  grafting.  In  tbat  It  told  the 
Jury,  in  substance,  that  an  agreement  to  in- 
fluence a  Judicial  officer  to  neglect  or  defer 
tbe  performance  of  his  Judicial  duty  would 
constitute  the  offense,  unless  it  was  under^ 
stood  in  good  faith  that  no  means  should  be 
employed  "except  explanation  and  argument 
upon  the  merits."  It  Is  urged  that  under  the 
statute  {Rem.  Code,  {  2333)  this  exception 
applies  only  to  a  commission  of  tbe  crime 
in  tbe  metbod  denounced  In  tbe  third  clause 
of  that  section,  and  not  to  that  denounced  In 
the  first  clause.  Assuming,  without  decld 
ing,  that  this  critlcdsm  Is  well  taken,  the  ad 
ditlon  of  the  exception  was  obviously  not 
prejudicial.  If  error,  it  was  distinctly  er- 
ror in  appellant's  favor.  Other  claims  of  er 
ror  in  tbe  instructions  are  sugg^ed,  but  we 
cannot  discuss  tbem  in  detail.  We  have  ex- 
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amlned  the  Instructions  wifb  care.  We  are 
convinced  that  they  clearly  and  correctly 
Btated  the  law  as  applied  to  the  evidence. 

[7]  A  furtlier  claim  of  error  is  predicated 
upon  the  court's  refusal  to  instruct  upon 
the  theory  that  the  gravamen  of  the  offense 
charged  was  the  Intention  of  appellant  to 
corrupt  the  Judicial  officer  by  the  payment  to 
him  of  money.  It  seems  to  u^  too  plain  for 
argument  that  the  statute  is  capable  of  no 
such  coQstructlon. 

We  have  discussed  every  assignment  of 
error  that  appellant  has  seen  fit  to  discuss 
in  his  brief  or  in  the  oral  argumeut  We 
have  also  examined  the  assignments  which 
he  has  not  discussed.  We  can  find  no  ground 
warranting  a  reversal. 

The  Judgment  Is  affirmed. 

MOUNT,  HOLCOMB,  and  CHADWICK, 
JJ.,  coDCnr. 

(100  Wash.  466) 

'     BRADFORD-KENNEDY  00.  v.  BU- 
CHANAN.   (No.  14018.) 

(Supreme  CJourt  of  Washington.    March  2, 
1918.) 

1.  Bailment  «s»12  —  Qbatuitoub  Bauxk  — 
Irstructjohb— Consent. 

A  gratuitoQB  bailee,  who  is~  sent  money  for 
a  certain  purpose  with  written  instructions, 
must  be  presumeii  to  have  acquiesced  and  con- 
sented to  the  written  instructions,  where  he  did 
not  disavow  the  terms  under  which  sent. 

2.  Bailment  «=>31(3)— Gbatuitous  Bailee- 
Negligence — E  VIDENCK. 

Evidence  held  to  show  that  one  to  whom 
money  was  sent  for  a  certain  purpose  was  a 
gratuitous  bailee,  and  that  he  was  not  grossly 
negligent  in  handling  the  money  nor  in  miscon- 
struing his  instructions. 

Department  2.  Appeal  from  Su^rlor 
Court,  Pierce  County;  M.  L.  Clifford,  Judge. 

Action  by  the  Bradford-Kennedy  Company 
against  James  Buchanan.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  dismissed. 

John  E.  Gallagher,  of  Tacoma,  for  appel- 
lant J.  H.  Gordon  and  A.  O.  Burmelster, 
both  of  Tacoma,  for  respondent 

HOLCOMB,  J.  This  case  was  formerly  be- 
fore this  court  and  reported  In  91  Wash.  S39, 
158  Pac.  76.  Upon  appeal  the  court  remand- 
ed the  cBvae  for  further  proof  to  be  added  to 
that  already  taKen,  and  further  proceedings 
not  Inconslsteiit  with  the  opfadon.  Among 
other  Uilngs  It  was  determined  on  the  former 
appeal  that  the  cause  had  not  been  heard  and 
decided  below  upon  the  pnver  principles;  that 
the  evidence  clearly  disposed  that  appi^ant 
was  a  mandatary  under  a  gratuitous  bail- 
ment to  buy  logs  with  his  prindpars  mcmey 
and  as  such  Is  UaUe  only  for  gross  negli- 
gence ;  and  t^t,  while  he  must  not  disregard 
plain  instructions,  he  is  not  punished  when 
be  honestly  mistakes  instructions. 

Upcm  the  retrial  below  no  additional  evl- 


deuce  was  produced  to  show  any  other  status 
on  the  part -of  appellant  than  that  of  gratal- 
toos  mandatary.  He  reiterated  that  his  in- 
structions were  different  from  those  assert- 
ed by  respondent.  In  the  former  opinion  is 
set  forth  a  letter  of  instructions  from  re- 
spondent accompanying  the  money  intrusted 
to  appellant.  Appellant  insisted  in  the  latter 
trial  as  well  as  in  the  former  that  he  was 
to  use  the  money  as  a  sort  of  revolving  \€>s 
fund;  that  the  respondent  would  demand  free 
shingles  only  as  the  shingle  company  could 
afTord  to  ship  them  without  immediate  pay- 
ment, and  would  continue  to  pay  for  the 
shingles  If  necessary  to  keep  the  concern  go- 
ing, and  be  satisfied  if  shingles  not  shipped 
to  it  were  sold  and  the  proceeds  used  by 
Buchanan  for  the  purchase  of  further  logs  as 
respondent's  property. 

In  the  former  opinion  it  was  also  stated 
that: 

**It  shoDld  be  proved  beyond  doubt  that  Bn- 
chanan  bad  no  right  except  to  buy,  canse  to  be 
manufactured,  ship  to  Bradford,  or  resell  and 
remit." 

There  was  no  further  testimony  upon  this 
point  Buchanan  reasserted  his  understand- 
ing of  an  oral  agreement  which  he  said  he 
had  with  Bradford,  president  of  respondent, 
prior  to  the  sending  of  the  letter  set  forth 
in  the  former  opinion,  in  which  It  was  under- 
stood that  the  Tacoma  Lumber  &  Shingle 
Company  was  to  be  kept  on  its  feet  and  kept 
going. 

[1]  However  that  may  be,  when  the  remit- 
tance came,  accompanied  by  the  letter  of  in- 
structions, it  was  the  duty  of  Buchanan  to 
disavow  the  terms  under  which  It  was  sent, 
and  if  he  did  not  he  must  be  presumed  to 
have  acquiesced  in  and  tacitly  consented 
thereto.  He  would  not,  however,  be  held 
under  a  mandatary's  liability  to  a  strict  ac- 
countability, as  would  a  paid  bailee.  Hav- 
ing again  shown,  doubtless  honestly,  that  he 
misconceived  bis  instructions,  he  could,  as 
said  In  the  former  appeal,  be  held  only  t<x 
such  damage  as  actually  occurred  and  only 
for  his  own  gross  negligence.  The  trial 
court  again  held  that  the  net  value  of  the 
shingles  purdiased  with  the  $2,000,  had  the 
logs  been  delivered  to  the  Tacoma  Lumber 
Shingle  Company  to  be  sold  for  the  account 
of  respondent  and  26  cents  per  thousand 
deducted  for  the  sawing,  drying,  loading. 
etCt  was  92,000,  and  that  respondrait  was 
entitled  to  that  sum  wiUi  tnt^vst  from  April 
1,  1913,  t<«etber  wit&  costs  and  costs  on  the 
former  appeal. 

At  the  last  trial  resptmdent  introdooett 
the  evldmce  <3i  one  wholly  disinterested  wit- 
ness, one  Hagbuig,  whose  testimwiy  is  con- 
vincing that  the  minimum  net  market  price 
of  tiie  ordinary  brand  of  shingles  afttt*  B^eb- 
ruary  24th,  whoi  the  money  was  advanoed. 
to  appellant,  and  b^ore  April  1st,  when  the 
Tacoma  Lumber  &  Shingle  Company  became. 
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Insolvent  and  went  Into  the  hands  of  a  re- 
ceiver for  liquidation,  was  $1.60  per  thou- 
sand on  board  car,  and  that  the  minimum 
net  market  value  of  clears  or  the  higher 
grade  of  shingles  was  $1.90  per  thousand  at 
the  mill  during  that  time.  The  minimum 
must  be  taken  as  the  definitely  established 
price  rather  than  the  maximum.  It  is  also 
shown  by  this  witness  that  the  average  price 
of  logs  during  that  time  was  $12  per  thou- 
sand; that  $2,000  would  have  bought  dur- 
ing that  time  166,600  feet;  that  therefore 
the  logs  could  be  manufactured  lnt6  10,000 
shingles  per  thousand  feet  of  logs,  or  1,666,- 
000  shingles;  that  the  logs  averaged  one- 
fourth  clears  or  the  higher  grade  and  three- 
fourths  stars  or  the  ordina^ry  grade.  Ac^ 
cording  to  these  figures  the  net  value  of  the 
shingles  which  during  that  time  could  have 
been  produced  at  the  mill  in  Tacoma  would 
have  been  approximately  $2,800.  This  in- 
cludes the  price  of  75  cents  per  thousand 
for  sawing,  drying,  loading,  etc.,  and  also 
includes  an  average  of  12  cents  per  thou- 
sand, amounting  to  $200,  for  underweights 
on  shipments  of  shingles  to  which  the  manu- 
factorer  is  entitled.  As  respondent  concedes. 
It  was  required  to  pay  7C|  cents  per  thou- 
sand tar  sawing,  drying,  and  loading  the 
shingles  which  would  have  been  its  own; 
that  of  course  ^ould  be  deducted ;  and  on  1,- 
666,000  shingles  that  amounts  to  approxl- 
matdy  $1,250.  The  most  therefore  the  re- 
qKxident  could  be  entitled  to  under  the  new 
evidence,  If  appellant  Is  liable  at  all,  is  the 
sum  of  $1,750,  with  Interest  from  April  1, 
1913,  at  the  legal  rate. 

[2]  But  we  are  not  satisfied  that  respond- 
eat was  entitled  to  recover  anything.  The 
evid^ce  is  no  different  from  that  before 
upon  the  question  of  the  gratuitous  bail- 
mCTt  Respondent's  president  admitted  In 
the  former  hearing  that  appellant  was  to 
reodve  nothing  for  his  services.  Appellant 
was  no  more,  but  rather  much  less,  concern- 
ed in  the  affairs  of  the  Tacoma  Lumber  & 
Shingle  Company  ttian  was  respondent  It- 
selt  Benpondent  had  advanced  to  that  com- 
pany about  $2,600  for  which  it  held  a  mort- 
gage, and  had  &  contract  with  it  whereby  it 
was  to  manufacture  and  deliver  shingles 
to  respondent  at  10  cents  per  thousand  less 
than  the  market  price  at  any  time,  and  cer- 
tain other  deductions  were  to  be  applied 
to  the  shingle  company's  account  After 
February  24,  1918,  23  cars,  containing  5,803,- 
000  shingles  were  shipped  to  respcmdent  im- 
der  this  prior  arrangement,  to  respondent's 
total  gain  of  $2,44&07.  At  the  time  of  the 
adran cement  by  respondent  to  appellant  of 
the  $2,000,  the  president  of  respondent  was 
In  Tacoma  and  was  familiar  with  the  con- 
dition and  affairs  of  the  Tacoma  Lumber  & 
Shingle  Company.  He  was  in  fact  well 
Aoqaalnted  with  one  Orandall  who  was  the 
president  and  general  manager  of  the  shin- 
gle company  and  was  a  £<mner  onployS  of 
w^ondent   .Appelant  was  0w  friaid  of 


another  of  the  stockholders,  one  La  Vergne. 
It  seems  that  both  respondent's  president 
and  appellant  had  l)ecome  Interested  in  the 
affairs  of  the  shingle  company;  the  <Hie  for 
its  own  security  and  the  other  gratuitously. 
The  shingle  company  was  In  a  precarious 
financial  condition  and  could  not  obtain 
logs  sufficient  for  its  operations.  Appellant 
was  never  at  any  time  interested  flnanclally 
in  the  shingle  company,  and  never  had  any 
interest  In  Its  operations  except  to  see  it 
succeed.  He  profited  not  a  cent  from  the 
money  Intrusted  to  him  nor  from  his  other 
activities  in  behalf  of  the  shingle  company. 
The  money  intrusted  to  him,  as  was  shown 
in  the  former  opinion,  was  not  converted 
by  him,  but  was  at  once  devoted  to  the 
purchase  of  logs,  together  with  much  more 
of  appellant's  own  money.  Several  pressing 
d^ta  of  the  shingle  company  were  also 
paid  by  appellant,  either  out  of  the  funds 
of  respondent  and  his  own,  or  funds  derived 
from  the  shipment  of  shingles  to  respondent 
Hie  payment  of  most  of  the  claims  paid 
was  necessary  In  order  to  continue  opera- 
tions and  protect  the  business  of  the  shingle 
comQmny,  and  even  the  logs  of  respondent, 
as  was  stated  In  the  former  opinion,  would 
become  Involved  in  laborers'  claims  In  the 
event  of  failure,  and  probably  receivership 
expenses,  which  afterwards  proved  to  be 
true.  Tbe  Instructions  given  by  respondent 
when  transmitting  the  money  to  appellant 
required  that  shipments  should  be  made  as 
rapidly  as  possible  and  the  amount  retru-ned 
as  soon  as  it  could  be  done  without  inconven- 
ience to  the  operation.  From  the  evidence  In 
both  the  former  and  the  last  trial  it  is  evi- 
dent tliat  the  money  oould  not  have  be^  re- 
turned prior  to  April  1st  when  the  company 
w^t  into  liquidation,  "without  Inconven- 
ience to  its  operaiion."  Under  this  provi- 
sion appellant  could  easily  err  honestly  in 
his  duty,  even  had  he  been  a  paid  bailee. 

The  record  Is  also  amvlneing  that  Cran- 
dall,  president  and  general  manager  of  the 
shingle  cwnpany  and  long-time  friend  of  the 
president  of  respondent  persisted  in  ship* 
ping  to  respondent  shingles  mauTifactured 
out  of  the  logs  bought,  by  appellant  as  If  under 
the  old  contract  the  shingle  company  liad 
with  respondent,  ignoring  the  new  arrange- 
ment made  by  respondent  with  appellant 
Notwithstanding  repeated  protests  on  the 
part  of  respondent  to  Crandall,  and  at  least 
once  to  appellant  that  method  was  pursued 
till  the  last  Indeed,  it  seems  almost  im- 
possible, considering  the  capacity  of  the 
shingle  company,  physically  and  financially, 
to  have  complied  with  both  arrangements 
with  respondent  during  that  period.  It 
seems  clear  from  the  evidence,  If  there  was 
any  gross  negligence  in  dealing  with  respond- 
ent's affairs,  it  must  be  attributed  to  Oran- 
dall. Appellant  had  no  power  in  the  man- 
agement of  the  stiingle  company's  business, 
and  Crandall  had  sole  power  ther^n.  It  is 
to  be  remembered  that  the  $2,000  was  ad- 
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ranced  to  appelant  for  the  sole  ben^t  of 
the  shingle  company  and  respondent  Itself. 
Appellant  profited  nothing,  either  directly 
or  Indirectly,  through  the  bailment  intrust- 
ed to  him.  Be8p<Hident  obtained  from  the 
logs  purchased  for  the  shingle  company,  up- 
oo  its  former  debt  and  In  profits,  $2,448. 

Unfortunate  as  it  may  be  that  respondent 
must  lose  the  amount  intrusted  to  appelant 
as  a  gratuitoua  bailment,  there  is  no  con- 
vincing evldmce  shown  on  either  bearing 
In  the  case  that  the  money  was  lost  through 
the  gross  negligence  of  appellant. 

The  Judgmmt  is  reversed  and  the  action 
dismissed. 

ELLIS,  O.  X,  and  CHADWIGE  and  MOR- 
RIS, JJ.,  concur. 


(100  Wash.  469} 

grigg;s  t.  waynb.  (No.  14299.) 

(Supreme  Court  of  Washington.    March  2, 

1.  Appbax.  and  Bbbob  «=s>1004Q-)— Bxason- 
ABUHns  OF  Fkb  —  VraoioT  —  ConOLUSIVE- 
KES8. 

On  issue  of  reosonableQesB  of  the  fee  retain- 
ed by  defendant  attorney  for  eervicea  rendered 
plaintiff,  the  verdict  supported  by  testimony, 
whether  lar^e  or  small,  is  concIuaiTe,  unless  the 
court  committed  error  ia  the  course  of  the  trial. 

2.  Evidence  «=s»G53(3)— Hypothetical  Ques- 
tions —  Basino  upon  Evidence  of  one 
Pabtt  Only. 

A  hypothetical  question  may  be  based  upon 
any  assumption  of  facts  which  the  testimony 
tends  to  prove  according  to  the  theory  o£  the 
examining  counsel,  althou^  such  testimony  ia 
meager  and  not  at  all  in  line  with  the  theory 
of  the  adversary's  case. 

3.  Evidence  <t=9543(2$— C^ebt  Witnesses 

— COMPBTKNCY. 

In  case  involving  reasonaUenesB  of  attor- 
n^'s  fee  charged  for  services  in  another  case, 
lawyers  of  some  years  experience  in  the  general 
practice  of  law  were  competent  to  express  an 
opinion  based  on  testimony  of  the  party  pro- 
posing them. 

4.  TUAL  «»140(1)— Weight  or  Tbstihont— 
Questions  fob  Jubt, 

The  witness  bein^  competent,  the  weight  to 
be  given  tiis  opinion  is  for  the  jury. 
6.  Evidence  «=>5i53(4)— Opinion  Evidence-^ 

Gkounds  fob  Rejecting. 

•  Meagemesa  o£  testimony  is  not  a  ground  for 
rejecting  expert  opinion. 

6.  SVIDKNCB  «=»S58(2)— OBOBS'EXAUINATIOlt 

or  EXPEBl^DlSCHETION. 
The  trial  judge  has  a  large  discretion  in 
allowing  cross-examination  of  witnesses  called 
to  give  expert  opinion. 

7.  Appeal  and  Ebbob  4=»1003  —  Bbvibw  — 
Gbounds— Weight  of  Tbstuiont. 

Objections  going  to  weight  of  testimony  af- 
ford no  ground  for  interference  with  verdict. 
&  Appbai,  and  Ebbob  •9=>1050(3)— Admission 
or  Testiuont — Habmless  Ebrob. 

In  suit  to  recover  part  of  fee  retained  by 
defendant  attorney  for  services  in  procuring 
plaintiff's  interest  in  her  husband's  estate,  a 
copy  of  the  administrator's  final  account,  though 
nonecessary,  was  competent  a  least  to  prove 
the  amount  of  the  estate,  «o  that  its  admission 
was  not  prejudicial  to  defendant. 

Department  2,  Appeal  from  Superior 
Court.  Spokane  County;  Hugo  Oswald,  Judge. 


Action  by  Sadie  Orlggs  ag^nst  James  A. 
W)ayne.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

James  A  Wayne  and  Post,  Russell,  Carey 
&  Higglns,  of  Spokane,  for  app^ant  John 
L.  Dirks  and  J.  M.  Simpson,  both  at  SpcAane, 
for  re^ondent. 

CHADWICK,  J.  Appellant  was  employed 
by  respondent  to  procure  her  inheritable  In- 
terest in  the  estate  of  her  husband  then  being 
administered  la  the  courts  of  Idaho.  Out  of 
the  whole  sum  collected,  appellant  retained 
$1,000  for  his  services.  Respondent  brought 
this  action  to  recover  $850.  admitting  $150 
to  be  a  reasonable  charge  for  the  work  ap- 
pellant had 'done.  The  case  went  to  a  Jury, 
which  returned  a  verdict  for  $750. 

[1]  The  general  issue  was  the  reasonable- 
ness of  the  fee,  and  the  verdict  Is  final  unless 
the  court  committed  error  In  the  course  of  the 
trIaL 

11,  3]  The  first  assignment  is  that  the  court 
permitted  certain  witnesses  to  testify  answer- 
ing hypothetical  questions  which  failed  to  em- 
body all  of  the  facts  relating  to  the  subject 
upon  which  their  (pinions  were  asked,  and 
without  a  showing  of  sufficient  experience  or 
knowledge  of  the  law,  the  practice,  and  the 
usual  charges  for  such  services  as  were  ren- 
dered by  appellant  In  the  state  of  Idaho. 

The  rule  as  formulated  In  8  Etocyc.  of 
Pleading  &  Practice,  756,  Is  quoted: 

"The  hypothetical  question  should,  however, 
embody  substantially  all  of  the  facts  relating  to 
the  subject  upon  which  the  opinion  of  the  wit- 
nesa  is  asked,  since  the  opinion  of  the  witness 
ia  worthless  and  may  be  misleading  if  given  on 
a  state  of  facta  which  does  not  exist  A  dis- 
crepancy between  the  facts  proven,  or  admitted, 
and  the  facts  upon  whldi  the  oninitm  is  givoi. 
may  be  very  material." 

This  rule  doea  not  prevail  tn  all  Ita  strict- 
ness in  this  state.  Our  courts  are  forbidden 
to  aBnmeat  upon  the  evidoicet  or  its  snffl- 
tiency.  If  competent  and  relevant  In  defer- 
ence to  this  limitation  upon  our  powers  no 
doubt,  and  for  other  equally  sound  reasons, 
we  have  declared  a  more  liberal  rul&  It  is 
noted  following  the  text  Just  quoted: 

"A  hypothetical  question  may  be  based  upon 
any  assumption  of  facts  which  the  testimony 
tends  to  prove,  according  to  the  theory  of  th« 
examining  oonnseL"  8  Encye.  of  Plead.  &  Pmc 
757. 

Of  course  w«  do  not  want  to  be  understood 
as  holding  that  the  court  Is  bound  to  hear,  or 
submit  to  the  Jury,  the  testimony  of  one  who 
has  no  quallflcatUms  whatever,  or  who  does 
not  sbow  a  sofflclrat  knowledge  of  the  sab- 
Ject-matter  to  warrant  his  drawing  a  c(m- 
clnslon.  Flerson  r.  Northern  Padflc  R.  Co.* 
52  Wash.  695, 100  Pac.  999.  Nor  do  we  want 
to  be  undra'stood  as  holding  tliat  the  trial 
Judge  had  no  discretion  in  sadti  matters.  But 
where,  as  tn  this  case,  the  witnesses  ott^ed 
as  experts  were  lawyers  of  some  years  experi- 
ence In  the  general  practice  of  the  law,  they 
are  competent  to  express  an  opinion  baaed  up- 
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on  the  testiinony  of  tbe  party  propoBing  them, 
although  sudi  testimony  may  be  meager  and 
not  at  all  in  line  with  the  theoiy<  oC  the  ad- 
Tersarles*  case. 

[4]  Hie  witness  being  competent,  the 
weight  to  be  given  his  opinion  In  the  light 
of  all  the  evidence  is  for  the  Jury.  A  careful 
reading  of  the  record  falls  to  convince  us  that 
the  qoestions  complained  of  were  not  based 
on  tbe  testimony  of  res{tondent's  witnesses 
and  the  theory  of  her  case.  Hanstad  v. 
Canadian  Fadflc  R.  Co.,  44  Wash.  505,  87 
Pac  S32. 

[f  ]  M eagerness  of  testimony  Is  not  a  ground 
for  rejecting  expert  opinion.  State  v.  Pea- 
cock, 58  Wash.  41. 107  Paa  1022.  27  L  R.  A. 
(N.  S.)  702. 

[I]  Ai^lant  was  free  to.  and  no  doubt 
did,  bring  to  tbe  attrition  of  the  jury  by 
cross-examination  the  experience  of  tbe  wit- 
nesses, their  knowledge,  or  la(^  of  knowledge, 
of  the  practice  In  the  state  of  Idaho;  the 
facts  upon  which  they  based  their  testimony 
as  to  a  reasonable  charge,  and  tbe  facts  upon 
whldk  affiant  was  residing  tbe  dalin.  Tbe 
trial  jQdge  has  a  large  dlBcreti<Hi  In  allowing 
cross-examination  of  witnesses  called  to  give 
expert  opinion.  Seattle  9s  Montana  Ry.  Ca 
r.  Boeder,  30  Wash.  244,  70  Pac.  498,  94  Am. 
SL  Rep.  864. 

[7]  Summed  iVi  the  obJecti<m8  of  connsel 
go  to  the  weight  of  tbe  testimony  rather  than 
its  competency.  This  affords  no  I^sbX,  ground 
for  Interference  with  tbe  verdlcL  In  Re 
Mercer  Street,  Seattle,  55  Wash.  116, 104  Pac: 
1331 

[I]  It  1b  next  omtended  that  the-  court 
erred  In  admitting  a  cxups  of  the  final  account 
of  the  admlnlatrator  In  tbe  matter  clt  the 
estate  <tf  respfMideafs  husband.  While  the 
admisrion  of  this  docmnaqt  was  perba^  Im- 
material, or  at  least  unnecessary.  It  was  not 
preJudldaL  It  was  competent  at  least  to 
prove  the  amount  of  tbe  estate. 

Appelant  finally  urges  that  tbe  case  sliould 
be  reversed  because  "the  damages  are  exees- 
stve"  There  Is  no  Questl(m  In  tills  case  of 
damages.  Tlie  scde  question  Is  the  reason- 
ableness of  tbe  charge,  and  whether  the  ver- 
dict be  great  or  small,  If  there  Is  testimony 
to  sustain  it,  it  oonclud«8  the  ctmtrovmy. 

Affirmed. 

MOUNT.  MOBBIS,  and  HOLCOMB.  JJ.. 
OMicar. 

ON  Wub.  468}  — 

lANDRT  T.  SEATim  P.  A.  A  W.  BT.  00. 

(Na  14290.) 

(SiVKme  Court  of  Washington.    March  2, 
1918.) 

L  JnoouENT  9=»190(5)—MoTioff8— Decision 
—Powers  of  Codbt. 
A  trial  court,  after  informally  IndlcatinK  to 
annuel  that  a  motion  for  jud^ent  notwith- 
■tudins  the  verdict  would  be  overraled,  may 
thereafter  grant  sach  motion. 


2.  JuDOHENT  ®=>280— What  CoNsrrruTES. 

Tbe  formal  judgment  entered  is  controlling, 
IrreBpective  of  memorandum  opinions  or  minute 
entries,  except  where  the  clerk,  pursuant  to 
statute,  enters  judgmmt  after  a  jury  trial. 

8.  Masteb  and  SEBVAnr  «=92S8(5>— Injubt 
TO  Sebvant — Assumption  of  Risk. 
Evidence  that  plaintiff  lineman  ascended  a 
telephone  pole,  which  was  set  an  insufBcient  dis- 
tance Id  the  ground,  without  digging  around  the 
base  to  determine  the  depth  to  waicfa  it  was 
set,  oiade  plaintiff's  assumption  of  risk  a  jury 
gnestimi. 

Department  2.  Appeal  fmn  Superior 
Court.  Clallam  County;  J<dui  M.  Ralston, 
Judge. 

Action  by  Ambrose  A.  liBndry  against  tbe 
Seattle,  Port  Angeles  &  Western  Railway 
Conqtany.  Judgment  for  defendant,  and 
plalnUff  appeals.  Remanded,  with  Instruc- 
tions. 

Griffin  &  Griffin,  of  Seattle,  for  appellant. 
Geo.  W.  Korte,  Corwln  S.  Shank,  and  U.  C. 
Belt,  all  of  Seattle,  for  respondent. 

OHADWICK.  J.  This  case  is  presented 
from  many  angles,  but,  as  we  view  It,  there 
is  but  one  question  for  present  decision.  Ac- 
tion was  brought  by  appellant  to  recover 
damages  for  t)ersonaI  Injuries  suffered  while 
in  the  employ  of  the  respondent.  It  seemd 
that  appellant  with  another  was  employed  In 
repairing  telephone  lines  along  the  right  of 
way  of  respondent's  road,  whldi  had  been 
demoralized  by  severe  storms.  One  Borgon 
had  contracted  with  respondent  to  make  the 
repairs,  and  had  Immediate  chaise  of  the 
work.  Borgon  and  appellant  worked  togeth- 
er. Appellant  was  told  to  climb  a  pole  and 
put  an  Insulator  on  It.  Tbe  pole  was  stand- 
ing on  a  rather  steep  bank  on  the  down  side 
of  the  hill,  and  in  earth  that  had  been  thrown 
out  when  the  roadbed  had  been  cut  along  the 
hillside.  Tbe  pole  stood  upright  and  seem- 
ed to  be  sound  and  solid.  Borgon  says  he 
applied  the  usual  test,  as  did  appellant,  by 
putting  bis  hand  against  the  pole  and  ,  posh- 
ing It  to  see  if  it  was  set  firmly  in  the  earth. 
Appellant  went  to  the  top  of  the  pole,  and 
as  he  was  in  tbe  act  of  lowering  a  line  for 
the  purpose  of  hauling  up  a  guy  wire  to  be 
attached  to  a  "dead  man,"  which  they  had 
previously  set  in  the  ground,  the  pole  gave 
way.  Appellant  fell  with  It,  sustaining  tbe 
injuries  of  which  he  now  complains.  It  was 
then  discovered  that  the  pole  had  not  been 
set  In  the  ground  a  suSlelent  distance  to  sus- 
tain the  superadded  weight  of  the  lineman. 
It  is  the  practice  to  set  poles  in  the  ground 
a  distance  equal  to  about  one-flfth  of  the 
height.  Tbe  pole  was  about  25  feet  high, 
and  was  set  In  the  ground  between  19  and 
25  inches.  Appellant  Is  a  lineman  of  many 
years'  experience,  and  upon  this  showing  of 
fact,  respondent  moved  for  a  nonsuit  This 
motion  was  overruled.  When  the  testimony 
was  all  in,  respondent  reasserted  Its  1^1 
position  by  motion  for  a  directed  verdict 
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This  was  alao  overmled,  and  the  case  sent 
to  the  Jury.  Upon  the  return  of  an  adverse 
verdict,  re^ondent  made  a  motion  for  a  Jadg- 
ment  Don  obstaate  veredicto  and  a  motion 
for  a  new  trial.  The  court  took  the  several 
motions  under  advisement,  and  after  due  con- 
sideration wrote  to  counsel  on  either  side  at 
Seattle  that  the  motion  for  judgment  non 
obstante  would  be  overruled,  and  directed 
that  an  order  be  prepared.  This  order  was 
prepared,  "O.  K.'d"  by  counsel  for  respondent, 
and  returned  to  the  trial  judge.  Whereupon 
the  judge,  after  more  mature  consideration, 
came  to  the  conclusion  that  his  first  Impres- 
sion of  the  case  was  wrong,  and  directed  that 
a  judgment  non  obstante  veredicto  be  en- 
tered. 

[1,2]  Counsel  first  contends  that  the  court 
had  no  power  after  deciding  that  the  mo- 
tion non  obstante  veredicto  should  be  over- 
ruled to  thereafter  entertain  it,  and  enter  a 
judgment  in  favor  of  the  respondent.  We 
think  It  has  been  fairly  settled  by  the  deci- 
sions of  this  court  that  the  formal  judgment 
as  entered  is  the  judgment  of  the  court  ir- 
respective of  memorandum  opinions  or  min- 
ute entries  (State  ex  rel.  Jensen  v.  Bell,  34 
Wash.  185,  75  Pac.  641 ;  Gould  v.  Austin,  52 
Wash.  457,  100  Pac.  1029;  McGulre  v.  Bry- 
ant Lumber  &  Shingle  Co.,  63  Wasb.  426,  102 
Pac  237;  Michel  v.  White,  ft4  Wash.  343, 
116  Pac.  680),  excepting,  of  course,  a  Judg- 
ment entry  made  by  the  clerk  under  the  stat- 
ute directing  that  such  judgment  should  be 
entered  by  the  clerk  In  cases  tried  by  a  jury. 

[3]  It  Is  the  contention  of  counsel  that  ap- 
pellant, being  an  experienced  lineman,  was 
bound  to  Inspect  the  pole  before  climbing, 
and,  having  inspected  it,  he  is  bound  by  such 
Inspection  and  cannot  recover.  In  other 
words,  that  he  Is  bound  to  an  assumption  of 
risk.  Appellant  contends  that  no  means  of 
Inspecting  poles  was  provided.  It  seems  that 
the  distance  a  pole  may  be  set  In  the  ground 
can  be  determined  by  the  use  of  an  iron  rod, 
and  it  Is  said  that  this  should  have  been  tar^ 
nlsbed  if  respondent  would  hold  appellant  to 
the  rule  of  self-Insurance.  This  is  met  by 
respondent  with  a  suggestion  that  the  duty 
of  Inspection,  by  whatever  means,  was  on  ap- 
pellant, and  that  an  Inspection  which  would 
have  shown  the  distance  the  pole  was  set  In 
the  ground  could  have  been  made  by  appel- 
lant with  a  shovel,  which  had  been  furnish- 
ed by  respcmdent,  and  which  appellant  was 
using  In  tbe  work  tn  which  he  was  then  en- 
gaged. This  court  has  held  that  when  a  per- 
son, being  experienced  In  his  line  of  work, 
undertakes  to  do  a  certain  thing  calling  for 
the  exercise  of  skill  and  judgment,  he  is 
bonnd  to  inq>ect  and  reject  all  unfit  tools  and 
aiH>liances  that  are  put  in  his  hands,  and 
that  he  assumes  at  his  own  risk  all  work 
depending  upon  the  strength  and  security  of 
the  means  and  methods  employed  by  him, 
the  theory  of  the  law  being  that  the  ex- 
perienced or  expert  workman  Is  quite  as  com- 
petent to  appreciate  danger  and  avoid  it  as 


Is  his  principle.  But,  after  all,  the  varionjB 
principles  that  are  laid  down  by  the  courts 
In  negligence  cases  where  contributory  negli- 
gence, or  assumption  of  risk,  are  urged  as 
a  defense  are  but  means  to  the  same  end. 
to  find  out  the  degree  of  care  required  ot 
the  one  so  charged,  and  to  inquire  whether, 
under  the  facts  of  the  particular  case,  he 
met  the  legal  tests  of  prudence,  whether  he 
acted  as  a  man  of  ordinary  prudence  would 
have  acted  under  the  same  or  similar  drcnm- 
stances.  In  the  case  at  bar,  the  pole  seem- 
ed to  be  firmly  set  In  the  ground.  There 
was  nothing  about  It  to  challenge  the  atten- 
tion of  the  two  men  who  were  engaged  in  the 
work.  Appellant  tried  It  by  putting  hl» 
weight  against  It  It  seemed  secure.  We 
cannot  hold  as  a  matter  of  law  Vbat  appel- 
lant had  no  right  to  act  upon  appearances, 
or  that  he  was  bound  to  the  extraordinary 
care  of  digging  around  or  at  the  side  of  a 
seemingly  solid  pole  with  a  shovel  to  see 
how  for  it  was  set  in  the  ground.  The  de> 
feet  was  not  discoverable  by  ordinary  tests. 
There  was  nothing  to  Indicate  that  the  pole 
was  not  set  to  a  sufficient  depth  In  the 
ground  to  support  it.  We  think  under  such 
a  state  of  facts  the  question  of  the  assump- 
tion of  risk  was  for  the  jury,  and  it  has  de- 
cided that  question  in  favor  of  appellant. 
There  are  many  cases  In  our  reports  which 
affirm  these  principles.  Cases  from  other 
courts  in  [>oint  In  fact  as  well  as  law  are 
Bland  v.  Shreveport  Belt  Ry.  Co,  48  La, 
Ann.  1057,  20  Sbuth.  284,  36  h.  R.  A  114; 
Arnold  v.  Northeastern  Pennsylvania  Tele- 
phone Co..  253  Pa.  23,  97  Atl.  1038;  Holden 
V.  Gary  Telephone  Co.,  109  Minn.  59,  122  N. 
W.  1020;  Western  Union  TelegraiAi  Co.  t. 
Holtby.  139  Ky.  458,  93  S.  W.  652. 

Counsel  have,  no  doubt,  cited  other  cas« 
In  point.  If  so,  they  are  scattered  through 
their  rather  lengthy  brief  under  the  alias 
"supra,"  a  method  of  Identification  tolerable 
In  a  short  brief  or  opinion,  but  truly  distract- 
ing tn  one  of  any  length.  Our  time  will  not 
permit  further  search  of  the  briefs  for  true 
marks  and  brands.  Authorities  are  not  nec- 
essary to  support  our  holding,  for  if  our 
premises  be  correct,  the  case  Is  controlled 
by  fundamental  principles.  Anderson  v.  In- 
land Telephone  &  Telegraph  Co.,  19  Wash, 
575,  53  Pac.  657,  41  U  R.  A.  410;  Goddnrd 
V.  Interstate  Telephone  Co.,  56  Wash.  536, 
106  Pac.  188 ;  and  Hord  v.  Pacific  Telephone 
&  Telegraph  Co.,  68  Wash.  119,  122  Pac.  598, 
are  relied  up<m  by  respondent  as  decisive^ 
In  the  Anderson  Case,  the  injured  tmrty  was 
an  experienced  lineman  and  under  a  duty 
to  take  care  of  his  own  safety.  His  work 
was  hazardous^  The  danger  was  obvious  to 
an  experienced  man.  He  had  been  supplied 
with  all  means  of  testing  wires  and  insula- 
tors. Be  assumed  an  ordinary  risk,  which, 
on  account  of  the  nature  of  his  work,  he  waa 
bound  to  anticipate,  and  which  he  took  no 
means  to  avoid,  having  everything  In  his  own 
hands  to  avoid  the  danger.  In  the  case  at 
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bar  appellant  assumed  the  duty  of  ordinary 
care  and  performed  It  The  character  of 
the  risk,  and  his  relation  thereto,  did  not 
demand  that  be  seek  out  hidden  or  latent 
dangers.  The  facts  distinguish  both  the  God- 
i3ard  Case  and  the  Herd  Case.  In  the  one 
case  Ooddard  rested  his  weight  upon  a  bent 
iron  step  set  In  the  pole.  In  le^I  contem- 
plation he  Just  stepped  out  In  the  air.  Be- 
ing an  experienced  Uneman  doing  the  special 
work  of  a  trouble  man,  he  was  charged  with 
the  duty  of  avoiding  an  obvious  danger.  So 
In  the  Herd  Case,  an  experienced  lineman 
was  content  to  set  his  spurs  or  climbers  in 
a  rotten  spot  in  the  pole.  A  duty  of  inspec- 
tion to  the  extent  of  avoiding  obvious  defects 
was  upon  him.  Under  the  admitted  facts  the 
court  held  that  he  did  not  take  ordinary  pre- 
cantlons  for  his  own  safety  and  to  avoid 
defects  which  would  have  been  apparent  had 
he  done  so.  The  court  held  that  a  "casual 
i^ance"  did  not  meet  the  full  measure  of  his 
duty. 

,We  take  it  that  the  motion  for  Judgmait 
non  obstante  veredicto  was  a  renewal  of  the 
motion  for  nonsuit  upon  the  grounds  of  In- 
sufficient testimony  to  take  the  case  to  the 
jury  nnder  the  doctrine  of  the  assumption 
of  risk.  Having  found  that  the  case  was  for 
the  Jury,  It  Is  necessary  to  remand,  with  In- 
structions to  pass  upon  the  motion  for  a  new 
trial;  all  other  questions  of  law  being  re- 
served pending  Qie  action  (tf  the  lower  court 

ELLIS,  C.  J.,  and  MOUNT.  HOBRXS,  and 
HOLCOMB,  JJ.,  concur. 

(i»  WMh.  419)  ' 
HIBBABD  et  nx.  t.  OREGON-WASHING- 
TON B.  A  NAV.  CX>.  et  aL 
(No.  1418S.) 

CBnpraine  Court  of  Washingbm.    Feb.  28, 
1W8.) 

L  EAiLBOAoa  «=>297(4)— Collisions  — Ac- 
tions FOB  Injubies—Sufficiemct  or  Evi- 
DsncE. 

,  In  an  action  for  injuries  sustaiited  in  a  col- 
lision occurring  after  dark  between  a  street  car 
and  a  train  which  was  backing  from  a  direction 
in  which  there  were  no  street  lights  or  other  fix- 
ed lights,  if  there  was  evidence  that  there  was 
no  light  on  the  rear  of  the  train,  the  jury  were 
warranted  in  concluding  that  the  failure  to  have 
I  light  there  was  negligence  and  the  proximate 
cause  of  the  collision  and  the  injuries. 
2.  Bailboadb  ®=>297(A  —  GffiUJSiONB — Ac- 
tions FOB  lNJDBIES--QnEeTI0N8  FOE  JUBT. 
The  testimony  o£  two  passengers,  who  were 
looking  and  had  an  opportunity  to  see,  that 
they  saw  no  lights  in  the  direction  from  which 
the  train  was  backing,  and  the  testimony  of  an- 
other passenger  that,  immediately  following  the 
accident,  and  when  the  conditions  were  such 
ttiat  one  looking  for  a  light  would  probably  have 
found  one  or  some  evidence  thereof,  he  looked 
<»refn]ly  for  a  light  and  for  evidence  of  any 
ught  having  been  on  the  rear  the  train  and 
Miled  to  find  any  light  or  any  evidence  there- 
of, made  a  qnestion  tor  the  jury  as  to  whether 
there  was  a  light  on  the  rear  of  the  train,  in 
tte  absence  of  any  positive  evidence  that  there 


was  a  light,  conceding  that  all  of  such  evidence 
was  negative  in  character. 
3.  Railboaos  <S=3297(1)  —  Goixisions — Ac- 
tions roB  I  NJUBiES— Complaint. 
A  complaint,  alleging  that  defendants  were 
negligent,  u  that  they  operated  the  train  in  a 
negligent  manner,  in  that  they  were  backing  it 
after  dark  without  having  or  displaying  any 
lights  or  sufficient  lights  to  warn  persons  ap- 
proaching the  crossing  of  its  approach,  sum- 
ciently  charged  negligence  in  so  far  as  the  want 
of  a  Ught  on  the  rear  of  the  train  was  concerned. 

Department  1.  Appeal  from  Superior 
Court,  E^lng  County;  Kenneth  Mackintosh, 
Judge. 

Action  by  Russell  Hlbbard  aud  wife  against 
the  Oregon-Washington  Railroad  &  Navi- 
gation Company  and  others.  From  a  Judg- 
ment for  plalntiffB,  defendants  appeal.  Af- 
firmed. 

The  complaint  alleged  that  defendanfls 
were  guilty  of  carelessness  and  n^ligence 
towarus  plaintiffs,  in  that  they  carelessly  and 
negligently  operated  the  freight  train  at  the 
time  and  place  of  the  accident  in  a  careless 
and  negligent  manner,  in  that  they  were 
were  backing  the  train  after  dark  without 
having  or  displaying  any  lights,  or  .sufflcient 
lights  to  warn  persons  approaching  the  cross- 
ing of  its  approach. 

Bogle,  Oraves,  Merrltt  &  Bogle,  of  Seattle, 
for  appellants.  Bradford,  AlUs(ni  ft  Egan, 
of  Seattle,  for  respondents. 

PARKER,  J.  The  plaintiffs,  Hlbbard  and 
wife,  seek  recovery  of  damages  for  personal 
injuries  to  both  of  them  which  they  claim 
were  caused  by  the  negligence  of  the  defend- 
ant railroad  company  and  Its  onployfis. 
T^al  in  the  superior  court  for  King  county. 
Bitting  with  a  Jury,  resulted  in  verdict  and 
Judgment  awarding  the  plaintiffs  damages 
In  the  sum  of  $2,054,  from  which  the  de- 
fendants have  appealed  to  this  court 

Abont  »  o'clock  In  the  evening  of  April  11. 
191A,  respondents,  Hlbbard  and  wife,  were 
passengers  on  a  street  car  In  Seattle,  which 
was  proceeding  west  on  Spokane  avoiue, 
approaching  Whatcom  av^ue,  whldi  rons 
north  and  south.  It  was  then  dark.  Thne 
were  street  li|^ts  at  the  intersection  of  these 
avenues,  and  at  other  places  along  Spokane 
avenue.  There  were  no  street  lights  or  other 
fixed  lights  to  the  soat^  of  Spokane  araiue 
In  this  neighborhood,  so  Uiat  one  looking  to 
the  sonUi  would  be  looking  Into  the  dark 
where  trabi  or  other  moving  li^ts  would  be 
readily  recognized.  There  were  no  obstruc- 
tlcms  to  the  view  to  the  south.  AppelWt 
railroad  company  maintains  one  of  Its  tradka 
on  Whatcom  avemie,  which  track  crosses  the 
street  car  tradic  at  right  an^es  in  the  In- 
tersection of  these  arenneB.  As  the  street  car 
upcm  which  reqwndents  were  passengers  was 
approatdiing  this  crosedng  teom  the  east,  em- 
ployes of  appellant  railroad  company  were 
slowly  backing  a  long  freight  train  north  to- 
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wards  the  crossing,  along  Its  track  on  Wliat- 
coiu  avenue.  Thl&'  train  had  no  caboose  upon 
its  rear  end  and  It  is  claimed  by  respoiident 
that  It  had  no  light  upon  Its  rear  end.  As  the 
street  car  passed  over  the  crossing,  the  rear 
car  of  the  train  came  into  collision  with  the 
street  car,  striking  it  near  the  middle  of  the 
south  side,  resulting  in  the  injoriea  to  re- 
spondents for  which  they  seek  recovery. 

The  principal  contention  here  made  by 
counsel  for  appellants  is  that  the  trial  court 
erred  in  denj'ing  their  motion  for  a  directed 
verdict,  made  at  the  close  of  respondents* 
evidence,  upon  the  ground  that  the  evidence 
was  not  sufflcient  to  support  any  recovery 
against  appellants,  counsel  for  appellants  at 
the  same  time  announcing  to  the  court  that 
they  rested.  They  did  not  offer  any  evi- 
dence in  their  own  behalf,  and  participated 
no  further  in  the  trial,  not  even  to  the  ex- 
tent of  arguing  the  case  to  the  jury. 

[1,  2]  It  seems  clear  to  us  that  if  the  jury 
were  warranted  In  believing  from  the  evi- 
dence  that  there  was  no  light  upon  the  rear 
of  the  train,  they  would  also  be  fully  war- 
ranted in  concluding  that  the  failure  to  have 
a  light  on  the  rear  of  the  train  was'  negli- 
gence on  the  part  of  appellants,  and  the 
proximate  cause  of  the  collision  and  respond- 
ents' Injuries.  Indeed  we  do  not  understand 
counsel  tor  appellants  to  seriously  contend 
to  the  contrary;  that  la.  we  do  not  under- 
stand them  to  serioufiiy  cfmtend  that  the 
court  should  so  decide  as  a  matter  of  law. 
The  real  contention  here  made  Is  that  there 
was  not  sufficient  erldenoe  to  warrant  the 
Jury  concluding  that  there  was  no  light  upon 
the  rear  of  the  train,  and  this  seems  to  us 
is  litUe  else  than  a  oontentloa  that  the  evi- 
deace  falls  in  that  respect  because  It  was 
wholly  negative  In  character.  Downs,  who 
was  a  passengOT  "on  the  street  car  and  a 
witness  for  respondents  upon  the  trial,  testi- 
fied. In  substance,  Hiat  Immediately  follow- 
ing the  accident  be  locked  car^ully  for  a 
light  upon  the  rear  end  tjf  the  train  and  also 
for  evidence  of  any  llg^t  having  been  there, 
but  failed  to  find  any  light  there  or  evidence 
of  any  light  having  been  ttaera  The  condi-' 
tlons  were  then  such  that  the  Jury  could  well 
conclude  that  ime  looking  for  such  a  light 
would  probably  have  found  one  or  some  evi- 
dence of  one  having  been  there  had  It  been 
there  while  the  train  was  backing  onto  the 
crossing.  Two  other  witnesses  for  respond- 
ents, passengers  on  the  street  car,  looking  and 
having  an  opportunity  for  seeing  to  the  south 
from  the  car  Just  before  reaching  the  cross- 
ing, said  that  they  did  not  see  any  lights  In 
the  direction  from  which  the  train  was  back- 
ing. We  may  concede  that  all  this  evidence 
was  negative  In  diaracter,  even  that  of 
Downs,  yet  we  cannot  say  as  a  matter  of  law 
that  it  was  not  sufficient  to  carry  the  ques- 
tion of  whether  or  not  a  light  was  upon  the 
-  rear  ot  the  train,  to  the  Jury,  especially  In 


view  of  the  fact  that  no  positive  evidence  was 
offered  by  appellants  to  show  that  there  vras 
a  light  upon  the  rear  of  the  train.  Schon  v. 
Modern  Woodmen  of  America,  61  Wash.  482, 
99  Pac.  25;  McKinney  v.  Port  Townsend 
&  P.  S.  R.  R.  Co.,  91  Wash.  387,  158  Pa& 
107;  Riley  v.  Northern  Padflc  I^.  Oo.,  36 
Mont  545,  93  Pac  948. 

[3]  Some  contention  Is  made  in  appellant's 
behalf  touching  the  sufficiency  of  the  com- 
plaint It  is  clearly  sufficient  in  charging 
negligence  in  so  far  as  the  want  of  a  light  on 
the  rear  of  the  train  is  concerned;  and,  since 
we  are  of  the  opinion  that  the  evidence  intro- 
duced was  sufficient  to  carry  the  case  to  the 
Jury  upon  the  question  of  n^ligence  in  that 
IMirtlcuIar,  and  a  new  trial  1^  not  asked  for, 
we  thlnlf  there  is  no  occasion  to  notice  the 
sufficiency  of  the  complaint  in  so  far  as  it 
charges  negligence  In  other  particulars  is 
concerned,  with  reference  to  whidi  some 
evidence  was  Introduced. 

The  Judgment  Is  affirmed.  ^ 

ELLIS,  C.  J.,  and  FUI/DEETON,  WEB- 
ST£IR,  and  KfAIN,  JJ.,  concur. 


(100  Wash.  472> 

WISHKAH  BOOM  CO.  v.  GREENWOOD 
TIMBER  CO.   (No.  14390.) 

(Supreme  Court  of  Washington.   March  2, 
19ia> 

1.  AfFEAI.  ARn  EutOB  «»639(1)— OlOUITDS 
FOR   DiSiaSSAI.  —  iHSUmUlKROT   OF  AB- 

BTBACT. 

Under  the  express  i»wiri(Hui  of  I^aws  1915, 
p.  3^  1  6,  insumciency  of  the  abstract  is  not 

ground  for  dismissing  the  appeal,  but  only  for 
a  motion  to  amend  the  abstract  upon  terms, 
espedally  where  the  evidence  and  the  exhibits 
were  voluminous,  and  it  was  doubtful  whether 
a  satisfactory  abstract  could  have  been  made 
unless  prepared  in  almost  the  same  volume  as 
the  statement  of  facte  and  exhibits. 

2.  Tbial  ®=»3s8(2)— Findings  and  Conclu- 
sions—Cases IN  Which  Required. 

A  suit  to  enforce  liens  for  driving  and 
booming  logs  being  one  In  equity,  it  was  a  mat- 
ter of  discretion  with  the  trial  conrt  whether 
he  would  malce  findings  of  fact,  and  concluslona 
of  law. 

3.  APPBAL  AJID  EBBOE  «=>2i66(1)— RESERVA- 
TION OF  Oboundb  of  Review— Necessity  ot 
Exceptions. 

Where  the  court  made  no  findings  of  fact 
and  conclusions  of  law,  his  memorandum  deci- 
sion that  75  cents  a  thousand  feet  would  be  a 
reasonable  diarge  for  driving  and  booming  tim- 
ber, and  that  plaintiff  might  have  a  lien  in  that 
amount,  was  not  aucb  a  finding  of  fact  as  was 
required  to  be  excepted  to. 

4.  IjOOS  and  Logqino  ®=>14 — Dbiving  and 
BooBiiNQ  Loos— Rates—Judicial  Sopebvi- 
sroN. 

The  oonrts  cannot  make  rates  for  dririnK 
and  booming  logs,  but  can  only  determine  wheth- 
er or  not  the  rates  attempted  to  be  exacted  by 
a  boom  company  are  reasonable. 

6.  Loos  AND  LoGSnfG  ^33<11)  —  Dbxtino 
AND  Booming  Loos— Lkens— Decbee. 
In  a  suit  to  enforce  liens  for  driving  and 
booming  logs,  a  decree  allowing  a  foreclosure  of 
the  liens  and  Judgment  for  a  specified  amount  to 
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include  all  services  in  driving,  booming,  han- 
dling, and  delivering  the  logs  referred  only  to  a 
deliverr  at  plaintiff's  boom,  and  not  to  a  de- 
livery to  some  other  point  to  be  decdgnated  by 
defendant. 

6.  Loos  AND  LOOGINO  9:=933<1CQ  —  I^IVINO 
AND  BOOHINO  Loaa—LlENO—FlNDINaB. 

In  a  suit  to  enforce  Hens  for  driving  and 
booming  logs,  where  plaintiff's  complaint  as  vrell 
as  its  liens  a^^ated  the  total  charges  for  both 
driving  and  booming,  the  court  was  not  required 
to  separately  find  and  state  the  rates  allowed 
for  booming  and  for  driving. 

7.  Logs  and  Logging  <S=>14 — Dbivinq  and 
BooiciNo  Logs— Rates— Reasonabi^nbss. 

In  the  absence  of  any  statute  adopting  a 
basis  of  valuation,  the  present  fair  cast)  value 
of  the  property  of  a  boom  company  devoted  to 
its  booming  and  driving  operations,  which  is  its 
reproduction  cost  minus-  its  depreciation,  if 
any,  is  a  proper  basis  for  determining  the  rea- 
sonableness of  rates  attempted  to  be  exacted. 

D^iartmeDt  2.  Appeal  from  Superior 
Court,  Grays  Harbor  County;  Walter  M. 
French,  Judge. 

Action  by  the  Wlshkah  Boom  Company 
against  the  Greenwood  Timber  Company. 
From  a  judgment  for  plaintifT  for  an  tosulB- 
cient  amount,  it  appeals.  Affirmed. 

Harry  B.  Wilson,  of  Seattle,  and  John  O. 
Hogan,  of  Aberdeen,  for  appellant  W,  H. 
Abel,  of  Mcmtesano,  and  Donwortta  &  Todd,  of 
Seattle,  for  reaptmdenL 

BOLCOMB,  J.  This  case  was  before  the 
court  (XI  a  former  appeal  to  determine  the 
question  of  whether  or  not  the  courts  could 
pass  upon  the  reasonableness  of  the  rates  of 
booming  and  driving  companies.  Wlshkah 
Boom  Co.  v.  Greenwood  Timber  Co.,  88  Wash. 
568,  153  Pac.  367.  This  is  a  consolidation  of 
two  actions  brought  to  enforce  two  liens  for 
driving  and  booming  logs  on  the  Wlshkah. riv- 
er for  respondent  The  cause  of  action  arose 
In  1913,  and  the  logs  were  both  driven  and 
boomed  by  appellant  on  the  west  branch  of 
the  WIsbkafa  rlTer. 

Appellant  allied  that  the  rate  and  charge 
of  65  centa  per  thousand  feet  board  measure 
tor  driving  logs  from  the  place  on  the  Wlsh- 
kah river  from  which  respondent's  logs  were 
driven,  and  40  cents  per  thousand  feet  board 
measure  for  catching,  holding,  sorting,  and 
rafting  the  logs  in  the  boom  of  appellant  on 
tide  water  in  the  Wlshkah  river,  making  a 
total  charge  on  the  logs  of  $1.05  per  thousand 
feet  board  measure  for  driving,  catching, 
■sorting,  rafting  and  booming,  were  reasonable 
and  proper  rates  and  charges.  Appellant  an- 
swered and  dolled  tliat  the  rates  charged  and 
demanded  were  rensonable,  and  affirmatively 
alleged  that  35  c^ts  per  thousand  feet  board 
measure  is  a  reasonable  charging  rate  for 
all  driving  services  performed  by  appellant 
for  respondent,  and  that  30  cents  per  thou- 
sand feet  board  measure  Is  a  reasonable  charg- 
ing rate  for  all  booming  services  so  perform- 
ed ;  at  which  rates  respondent  tendered  sums 
aggregating  the  total  charge  affirmatively  al- 
lied to  be  due,  and  later  by  permission  of 


the  court  deposited  the  money  in  the  registry 
of  the  court  to  take  the  place  of  the  lien. 
Upon  tlie  remanding  of  the  case,  Issue  was 
Joined  by  appellant's  replying  to  the  affirma- 
tive allegations  of  respondent,  and  the  case 
proceeded  to  tilaL  At  the  trial  appellant 
conceded  that  30  cents  was  a  reasonable  sum 
to  be  allowed  it  for  Its  booming  charges,  thus 
dlf^osing  of  that  Issue  In  favor  of  the  conten- 
tion of  re^xmdent  Later  during  the  prog>- 
ress  of  the  trial  respcmdent  asked  leave  to 
amend  its  answer  by  alleging  that  20  cent" 
per  thousand  feet  for  bo(»ning  would  be  a 
reasonable  rate.  Tlie  court  denied  this  appli- 
cation, and  no  exception  to  the  ruling  of  the 
court  was  taken  respondent 

The  trial  was  had  largely  upon  the  testi- 
mony of  expert  witnesses  and  documentary 
evideace.  One  Johnson,  an  expert  account- 
ant, and  aae  Burroughs,  an  expert  engineer 
and  rate  expert  testified  In  behalf  of  ap- 
pellant, and  cme  T(»rrey,  an  expert  accountant, 
and  Gray,  an  oiglneer  and  expert  on  rate 
matters,  on  behalf  of  resptmdent.  These  wit- 
nesses fi^pparently  went  deeply  into  tlie  busi- 
ness and  op^tlons  of  appellant  In  order  to 
enable  them  to  Intelligently  testify.  Other 
witnesses  also  testifled  to  other  matters  In- 
T(dved.  The  court  by  memorandum  decision 
held  that: 

"Considering  the  value  of  plalntiflTs  property, 
what  would  be  a  fair  return  on  the  invesbnent 
the  costs  and  expenses,  and  maintenance  and  op- 
eration, and  considering  also  the  vast  amount  of 
timber  which  must  necessarily  be  marketed  by 
means  of  driving  it  down  the  Wisbkab  river,  the 
court  is  of  the  opinion  that  75  cents  per  thou- 
sand feet  board  measure  would  be  a  reason- 
able charge  for  timber  which  the  plaintiff  may 
drive  and  boom,  and  therefore  finds  that  plain- 
dfF  may  have  a  lien  in  the  amount  of  75  cents 
per  thousand." 

It  will  be  seen  that  the  court  lumped  the 
driving  and  booming  chaises  together  In  the 
sum  of  75  c^ts  per  thousand  feet  board 
measure.  Appellant  made  a  written  request 
to  the  court  to  make  and  enter  findings  of 
fact  and  conclusions  of  law,  and  particularly 
to  make  separate  findings  as  to  the  rate  al- 
lowed for  booming  and  as  to  the  rate  allow- 
ed for  driving.  This  request  was  denied  by 
the  court  and  an  exception  allowed.  Hie 
boom  company  submitted  to  the  court  re- 
quested findings  of  fact  and  conclusions  of 
law,  which  the  court  denied. 

[1]  At  the  outset  we  are  met  by  a  motion 
on  the  part  of  respondent  to  dismiss  the  ap- 
peal because  appellant  has  failed  to  file  an 
abstract  in  accordance  with  the  statutes  and 
rules  of  court  The  statement  of  facts  in 
the  ease  covers  595  pages.  Appellant  intro- 
duced in  evidence  14  exhibits,  many  of  them 
very  voluminous.  Respondent  Introduced  in 
evidence  16  exhibits,  many  of  which  are  volu- 
minous. The  abstract  of  the  evidence  covers 
only  14  pages,  of  which  half  are  devoted  to 
abstracting  the  testimony  on  direct  examina- 
tion of  the  two  experts  of  appellant  The 
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cross-examination  of  tbese  two  experts  re- 
quires nearly  100  pages  in  the  statemeait  of 
facts,  and  la  abstracted  in  about  three  lines. 
The  testimony  of  res^wndait's  experts  Is  ab- 
stracted in  about  46  lines  of  typewriting, 
and  their  r^orts  are  not  abstracted  at  all. 
This,  bowerer,  Is  a  Tery  Important  case,  and 
the  writer  of  the  opinion  felt  it  necessary  to 
examine  with  care  the  written  summaries  in 
full,  of  the  experts  on  both  sides,  and  much  of 
the  testimony  of  the  parties  as  reported. 
It  is  doubtful  whether  an  abstract  could  have 
been  made  which  would  hare  been  satisfac- 
tory tmlesB  It  had  been  prepared  in  almost 
the  same  volume  as  the  statement  of  facts 
and  exhibits.  After  the  passage  of  the  stat- 
ute amending  the  law  regarding  abstracts  of 
record  in  1915  (Laws  1915,  p.  302,  §  6),  this 
court  held,  In  Eranzusch  v.  Trustee  Co.,  M 
Wash.  629,  161  Pac  492,  that  Insufficiency  of 
the  abstract  of  the  evidence  or  of  Its  index 
is  ground  not  for  the  dismissal  of  the  appeal, 
but  only  fbr  a  motion  to  amend  the  abstract 
upon  terms.  The  motion  Is  therefore  denied. 

li,  S]  Respondent  mores  also  to  strike  the 
statement  (rf  facts  and  affirm  the  Judgment, 
for  the  reason  that  no  exceptions  were  tak^ 
to  the  findings  of  the  court  upon  which  the 
judgment  was  based,  and  the  question  pre- 
sented by  assignments  of  error  relates  (mly 
to  questicHis  of  fact  This  being  an  equit7 
case,  no  findings  of  feet  and  omduslons  of 
taw  were  necessary,  and  It  was  a  matter  of 
discretion  with  the  trial  court  whether  he 
made  any.  He  made  uon^  and  the  memo- 
randum decision  cannot  be  considered  as  a 
finding  of  act  This  motl<m  Is  also  denied. 

[4]  While  this  Is  a  rate  case.  It  must  be 
understood  that  the  courts  cannot  make  rates. 
Their  power  is  limited  to  the  determination 
of  whether  or  not  rates  attempted  to  be  ex- 
acted In  a  given  case  are  reasonable  rates.  The 
case  is  analogous  to  an  Inquiry  before  the 
Interstate  Commerce  Commission,  under  the 
original  act  creating  that  body,  whereby  It 
was  given  no  power  to  fix  rates.  Upon  specific 
complaint  it  could  determine  whether  a  par- 
ticular rate  or  schedule  of  rates  was  reason- 
able, and  the  courts  could  only  pass  ui>on  tbe 
validity  of  tbe  methods  used  by  the  Inter- 
state Commerce  Commission  and  the  results 
reached. 

[B]  1.  The  first  complaint  Is  that  the  court 
erred  In  making  Its  judgment  Include  deliv- 
ery of  the  logs.  Under  the  terms  of  the  de- 
cree allowing  a  foreclosure  of  the  liens  and 
judgment  for  75  cents  per  thousand  feet 
board  measure,  to  Include  "all  services  per- 
formed by  the  plaintiff  In  driving,  booming, 
handling,  and  delivering  said  logs,"  It  Is  ob- 
vious that  the  word  "delivering"  was  meant 
only  as  delivering  at  appellant's  boom,  not 
delivering  to  some  other  point  to  be  desig- 
nated by  respondent  At  any  rate  such  er- 
ror, If  error  It  was,  may  be  obviated  by  mod- 
ifying the  decree  to  include  the  words  "at 
Its  boom"  after  the  word  "delivering,'* 


[I]  2.  The  seccKid  claim  Is  that  the  court 
erred  in  refusing  plalntltTs  request  to  make 
and  enter  findings  of  fact  and  conciaslons  of 
law  In  the  case,  and  in  refusing  to  separate- 
ly &id  or  state  tbe  rates  allowed  by  the  court 
for  I)oomlng  and  for  driving.  It  was  not  er- 
ror to  refuse  to  make  findings  of  fact  and 
conclusions  of  law.  It  la  well  settled  in  this 
state  that,  in  an  equity  case,  this  Is  a  mat- 
ter of  discretion  with  the  trial  court  Nor 
was  there  any  necessity  for  the  court  to  sep- 
arately find  and  state  the  rates  allowed  by 
thct  court  for  booming  and  for  driving. 
While  this  is  a  rate  case,  and  may  be  used 
as  a  precedent  In  the  future  by  either  party, 
ft  is  not  a  case  where  the  rates  can  be  firmly 
established  for  the  fntara  The  appellant  la 
its  complaint  aggr^ated  Its  total  diarges 
and  abrogated  them  In  its  liens,  alleging  la 
the  complaint  that  the  total  reasonable 
chars^  were  fl.05  for  both  the  driving  and 
the  booming  opra'atlons.  The  eourt  may  have 
aggregated  them  merely  for  brevity,  and  It 
may  have  considered  that  the  80-cent  rate 
was  admitted  1^  the  afflrmatlTe  pleadings  ot 
rei^udeut  and  conceded  by  appellant  for 
booming  and  that  the  45-c«it  rate  was  a  rea- 
sonable rate  for  the  driving,  niat  not  to  ex- 
ceed 30  cents  for  tbe  booming  was  admitted 
by;  respondent  and  omoeded  by  appellant,  and 
therefore  uncontrovertlbly  established  as  the 
mazlmnm  wtaic^  could  be  dbarged  for  bo<»n- 
Ing,  is  aerai  from  preceding  statements  herein. 
Bvt  all  of  the  evidence  In  the  case  was  be- 
fore the  court,  and  whether  or  not  the  court 
permitted  reapondrat  to  amend  Its  pleading 
so  as  to  allege  tbat  not  to  exceed  20  cents 
per  thousand  feet  board  measure  was  a  rea- 
sonable rate  fbr  booming  slnoe  there  la  evi- 
dence In  the  case  tending  to  Justify  that  con- 
trition, the  court  may  have  found  that  20  or 
25  cents  per  thousand  feet  board  measure 
was  a  reasonable  rate  for  booming  and  tbe 
remainder  fbr  driving,  considering  the  plead- 
ing amended  to  conform  to  the  evldencei  Its 
uncertainty  however  is  not  apai  to  attach 
because  tbe  combined  rate  or  total.  If  segre- 
gated into  portions,  Is  in  any  event  within 
the  evidence  and  within  the  pleadings. 

8.  The  third  assignment  of  error  Is  the  one 
on  which  appellant  mainly  relies.  The  ques- 
tion discussed  is  whether  the  rate  of  60  cents 
allied  and  claimed  for  driving  and  30  cents 
conceded  end  claimed  for  booming  shouUl 
have  been  sustained.  It  Is  evident  that  the 
court  relied  principally  upon  the  evidence  of 
the  experts  for  respondent,  and  while  the  re- 
ports of  appellant's  experts  are  elaborate  ana 
go  very  largely  into  minutest  details,  thOTe 
is  considerable  indication  that  appellant's  ex- 
perts carry  Inflated  values  Into  their  methods 
of  valuation,  and  exorbitant  expenses  and 
charges  In  their  maintenance,  reproducing, 
and  operating  charges  Some,  In  fact,  are 
apparently  duplicated.  The  very  admirable 
report  of  Mr.  Gray,  showing  his  methods  of 
arriving  at  his  conclusloiBB^  is  so  predae,  con- 
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dse,  and  simple  In  Its  premlKs,  metbods,  and 
coDclnsions  that  any  one,  wbetber  an  expert 
or  not,  can  quickly  nnderstand  and  appie- 
date  them.  He  also  displayed  the  utmost 
fairness  toward  the  appellant  and  gave  It 
considerable  advantage  In  bis  premiseg  and 
Redactions,  such  as,  that  It  was  <^ratlng 
an  expensive  plant  for  a  limited  term  of  ac- 
tivities nntll  the  sources  of  bnalness  would 
be  exhausted,  and  was  not  shch  a  permanent 
plant  as  a  railroad  or  a  street  railway.  His 
estimates  and  his  testimony  throughout  show 
the  fairness  of  this  consideration  toward  the 
appellant,  and  yet  bis  conclusions  would  Jus- 
ui^  a  finding  of  a  materially  lower  rate  at 
the  present  time  than  was  apparently  at  least 
made  by  the  court,  for  booming,  and  a  slight- 
ly lower  rate  for  driving.  A  complete  analy- 
sis of  the  methods  and  figures  of  the  experts 
would  be  Interesting  or  Important  to  no  one 
but  the  parties.  We  have  examined  them 
and  the  trial  court  heard  and  saw  the  wit- 
nesses and  found  a  total  rate  which  seems 
from  the  evidence  to  be  a  very  reasonable 
rate.  We  may  say  In  passing  that,  tmder  the 
evidence,  a  driving  rate  of  45  cents  per  thou- 
sand feet  board  measure  and  30  cents  per 
thousand  feet  board  measure  for  booming  and 
rafting  the  logs,  if  desirable  to  separate  the 
rates,  seem  to  be  amply  sufficient  and  reason- 
able rates.  The  appellant,  however,  never 
separated  Its  driving  and  booming  operations. 
It  did,  as  shown  by  the  manner  of  paying  its 
superintendent,  charge  one-fourth  of  the  sal- 
ary of  Its  superintendent  per  month  to  drlv- 
log  operations  and  three-fourths  to  booming. 
This  was  substantially  the  method  adopted 
as  approximately  proper  by  expert  Gray.  It 
la  shown  also  that  from  1902  to  190S  a  joint 
rate  of  60  cents  for  driving,  booming,  and 
towing  was  in  effect  as  fixed  by  appellant, 
and  from  February,  1909,  to  May,  1910,  a 
driving  rate  of  35  cents  and  a  booming  rate 
of  40  cents.  It  Is  also  shown  Incidentally 
that  mudi  business  on  the  stream  In  question 
was  lost  the  preceding  year  because  of  the 
rates  charged  by  appellant;  loggers  operat- 
ing on  the  stream  not  being  willing  to  meet 
the  rates.  On  other  similar  streams  In  that 
vicinity,  where  the  conditions  are  much  the 
nme  or  even  more  difficult  and  the  driving 
longer,  lower  rates  are  charged  than  were 
here  allowed  by  the  court 

[7]  Much  is  said  by  counsel  for  appellant, 
and  was  said  by  their  expert,  as  to  the  prop- 
er rating  base.  Appellant  contends  that  the 
fair  value  of  the  depredated  value  of  the 
property  devoted  by  the  boom  company  to  Its 
booming  and  driving  operations  as  adopted 
by  respondent's  expert  was  not  a  proper  ba- 
ds upon  which  to  flgare  its  rates,  and  con- 
toida  that  the  cost  of  rqnroduction  now  was 
to  be  taken  as  the  rating  bas^  and  that  it 
was  oitltled  to  charge  rates  that  would  pro- 
dnoe  a  fair  return  ap<m  all  its  property  at 
the  cost  if  purchased  new  now.   There  is  no 


statute  adopting  the  basis  of  valuation  of 
such  pablic  utility.  We  are  of  the  opinion 
that  the  i»oper  rating  base  of  any  such  pub- 
lic utility  is  the  present  fair  cash  value, 
which  is  its  reproduction  cost  minus  its  de- 
preciation, if  any.  Knoxville  t.  Water  Co., 
212  U.  S.  1,  29  Sup.  Gt.  148,  53  L.  Ed.  371; 
Minnesota  Bate  Cases,  230  U.  S.  352,  33  Sup^ 
Ot  729,  57  Lu  m.  1511,  48  L.  B.  A.  (N.  S.) 
1151,  Ann.  Ga&  1916A,  18;  Pione«  TeL  & 
TeL  Go.  V.  Westenhaver,  29  Okl.  429, 118  Pac. 
354,  38  U  R.  A.  (N.  S.)  209. 

Finding  nothing  in  the  record  which  would 
Justify  reversal,  the  decrees  are  affirmed. 

BIjLIS.  a  J.,  and  CHADWIOK,  MOUNT, 
and  MORItIS,  JJ.,  concur. 


(100  Wash,  m) 

LANHAM  V.  LONGMIRE  et  al.  (No.  14529.) 
(Supreme  Court  of  Washington.  Feb.  26, 1918.) 

1.  Execution  ®=»  194(3)  —  Levt  —  Claiub  bt 
Thiro  Persons. 

While  a  bill  of  sale  from  a  third  person  in 
the  hands  of  one  claiming  property  levied  on 
under  execution  is  prima  facie  evidence  of  title, 
it  does  not  conclude  the  execution  creditor  from 
showine  that  the  title  was  in  fact  in  the  execu- 
tion debtor  at  the  time  ot  the  levy. 

2.  Execution  ^»181  —  Lbvt  —  Oeajuji  bt 
Thibd  Pebsons— nTi;,E. 

A  third  person  showing  title  to  property  at 
the  time  of  a  levy  would  not  be  defeated  by  rea- 
son of  having  scad  the  property  under  warranty 
between  the  date  ct  levy  and  trial  of  bis  claim, 

3.  Sales  «»199— TBAivsna  or  Tmx— In- 
tention. 

When  title  passes  in  a  sale  of  personalt;  is 
a  question  of  intention,  even  though  where  qual- 
ity, quanti^,  or  price  is  to  be  determined  a  pre- 
sumption exists  that  title  does  not  pass  until 
Its  determination. 

4.  Sao:s  ^=>218H—DEijvEBr— Title. 

Where  an  automobile  was  delivered,  evi- 
dence held  to  show  that  title  passed  althouib 
the  price  had  not  been  agreed  on. 

Department  2.  Appeal  from  Superior 
Gourt,  Pierce  County ;  Ernest  M.  Card, 
Judge. 

Claim  and  delivery  by  J.  D.  Lanbam 
against  Robert  Longmlre  and  others  to  ob- 
tain property  levied  on  while  in  the  hands  of 
a  judgment  d^or.  Judgment  for  defend- 
ants, and  plaintiff  appeala  Affirmed. 

rmomas  J.  Wayne,  d  Tacoma,  tor  appe- 
lant Ryan  ft  Desmond,  of  Seattle,  for  re- 
spondents. 

CHADWICK,  J.  On  the  20th  day  of  May, 
1914,  re^ondent  Louisa  C.  Pletsch,  as  ad- 
ministratrix, recovered  a  Judgment  against 
one  P.  W.  Smyley.  In  March,  1917,  Smyley 
was  engaged  In  the  automobile  business  at 
Tacoma,  Wash.  Appelant  owned  an  Over- 
land automobile,  which  was  turned  over  to 
Smyley  on  the  25th  day  of  Mardi.  On  the 
2Sth  day  of  Mandi,  the  car  was  seised  by  liie 
sheriff  on  an  execution  as  the  property  ot 
Smyley.  On  March  31st  appellant  began  this 
action,  and  made  affidavit  (Rem.  Code,  S  573) 
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that  he  was  the  owner  of  the  car  and  enti- 
tled to  Its  immediate  possession.  A  redeliv- 
ery b(md  was  filed,  and  the  car  returned  to 
appellant.  On  the  Slat  day  of  Mardi  appel- 
lant and  Smyley  consummated  a  trade,  Smy- 
ley  allowing  a  credit  of  fSOO  on  a  new 
Chandler  car,  wbltb  he  turned  over  to  appel- 
lant on  that  day.  He  thereafter  used  the 
Overland  car  as  his  own  until  It  was  sold  to 
third  parties.  The  court  sitting  without  a 
jury  held  in  favor  of  respondents,  and  ap- 
pellant has  appealed. 

It  is  assigned  as  error  that  the  court  held 
that  it  was  Incumbent  upon  appellant  to 
prove  title  at  the  time  of  trial,  whereas  the 
law  Is  that  he  may  recover  If  he  proves  title 
at  the  time  of  the  levy. 

[1]  Appellant  offered  a  bill  of  sale  showing 
final  payment  by  him  to  a  third  party  for 
the  Overland  car,  and  this  he  contends  makes 
proof  of  ownership  that  cannot  be  overcome 
by  subsequent  events.  It  may  be  granted 
that  a  deraignment  of  title  from  a  third  par- 
ty makes  a  prima  facie  case,  but  it  does  not 
conclude  an  execution  creditor  from  showing 
that  the  title  was  in  fact  In  the  execution 
debtor  at  the  time  of  the  levy. 

"However  conclusive  the  terms  of  a  written  io- 
strument  may  be  between  the  parties  thereto, 
they  are  not  bo  conclusive  between  either  of 
those  parties  and  a  third  person  in  litigation 
where  the  terms  of  the  written  contract  are  only 
coUaterall;  in  issue."  Ransom  v.  Wickstrom  & 
Co.,  84  Wash.  418,  140  Pac.  1041,  L.  R.  A. 
1916A,  588. 

Counsel  differ  aa  to  the  meaning  of  our 
Ptatnte  (Rem.  Code,  i  573).  The  one  Insists 
that  it  means  that  the  title,  or  right  of  pos- 
session, shall  be  proved  as  of  the  time  of  the 
levy ;  and  the  other,  that  it  means  that  such 
proofs  shall  be  as  of  the  time  of  the  trial. 
Respondents'  reasoning  Is  that,  whereas  un- 
der our  claim  and  delivery  statute  the  sher- 
iff does  not  try  the  title,  or  right  of  posses- 
sion, as  at  common  law  or  under  some  stat- 
utes, the  engagement  to  make  good  his  title 
means  to  make  It  good  in  a  court  of  compe- 
tent Jurisdiction,  and  at  a  time  when  the 
bond  may  be  exonerated  or  enforced  by  a 
proper  Judgment. 

[2]  It  may  be  granted  tliat  a  claimant  in 
an  ordinary  case  may  sustain  himself  by 
showing  title,  or  a  right  of  possession,  at  the 
time  of  the  levy,  for  we  can  readily  c(mceive 
that  he  may  have  sold  his  property  to  a  third 
person,  pending  a  trial,  under  a  warranty  of 
title.  If  this  were  made  to  appear,  a  de- 
fendant in  claim  and  delivery  could  not  set 
□p  the  sale  to  defeat  the  right  of  the  claim- 
ant 

[3, 4]  But  whatever  the  rule  may  he  as  to 
the  time  when  the  title,  or  right  of  possea- 
\Sion,  is  to  be  established,  we  are  satisSed 
that  In  so  far  as  appellant  is  concerned  Smy- 
ley had  title  at  the  time  of  levy.  The  books 
•contain  no  hard  and  fast  rule  as  to  the  time 
(Then  title  will  pass  as  between  vendor  and 


vendee.  It  la  a.  question  of  Intention ;  and, 
althoofi^  the  tact  that  something  remains  to 
be  done,  as  to  determine  quality,  quantity,  or 
price,  affords  a  presumption  that  title  Is  not 
Intended  to  pass  until  Its  performance,  the 
inesnmptlon  Is  not  conclusive.  35  Cyc.  282. 
A  d^Twy  to  the  buyer  la  strong  evidence  ot 
an  intention  to  pass  the  title  at  once.  Id. 
286. 

"This  question  as  to'tbe  passing  of  tlUe  is 
franght  with  difficulties,  and  not  always  easy 
of  solutloQ.  An  examination  of  the  multitude 
ol  cases  bearing  upon  this  subject,  with  their 
infinite  variety  of  facts,  and  at  least  apparent 
conflict  of  law,  ofttimes  tends  to  confuse  rather 
than  to  enlighten  the  mind  of  the  inquirer.  It 
is  best,  therefore,  to  consider  always,  in  cases 
of  this  kind,  the  general  principles  ot  the  law. 
and  then  apply  them  as  best  we  may  to  the 
facts  of  the  case  in  hand."  Sherwood  v.  Walk- 
er. 60  Mich.  568,  33  N.  W.  919,  11  Am.  St  Rep. 
531. 

Now  in  the  case  at  bar,  the  property  had 
been  voluntarily  delivered  to  Smyley.  It 
was  in  his  possession  at  the  time  the  levy 
was  made.  This  possession  was  not  Inter- 
rupted by  the  redelivery,  but  continued  un- 
til the  price,  or  an  allowance  for  the  old 
ear,  had  been  agreed  upon.  Appellant  never 
had  possession  of  the  car,  nor  has  he  ever 
had  any  control  over  it  since  he  delivered  it  • 
to  Smyley.  He  admits  he  filed  the  affidavit 
In  claim  and  delivery  at  the  Instance  and  re- 
quest of  Smyley,  who  Is  paying  the  costs  ot- 
this  action. 

Taking  the  whole  record  with  all  Its  legiti- 
mate Inferences,  we  are  convinced  that  as 
between  appellant  and  Smyley  title  passed 
on  or  before  the  28th  day  of  March,  and  that 
appellant  has  failed  to  make  good  his  title 
even  as  of  the  day  of  the  levy.  This  case 
rests  more  In  fact  than  in  law,  and  we  are 
convinced  that  no  Jury  would  ever  return  a 
verdict  contrary  to  the  findings  of  the  trial 
Judge. 

Affirmed. 

ELLIS,  C.  J.,  and  MOUNT   and  HOLr 
COMB,  JJ.,  concur. 

aOO  Wash.  tK) 

STATE  ex  rel.  GRAYS  HARBOR  LOGGINO 
CO.  et  al.  T.  SUPERIOR  COURT  FOR 
GRAYS  HARBOR  'COUNTY  et  al. 
(No.  14356.) 
(Supreme    Court    of    Washington.  March 
2,  1918.) 

1.  EuiNENT  DouAin  «=>264  —  Method  to 
Review  Right  to  Take  Peopebtt— Cbbti- 

OBAM  OB  WbIT  of  REVIEW. 

The  only  method  to  review  the  question  of 
the  right  to  take  property  under  the  power  of 
eminent  domain — that  is,  the  question  of  use 
and  necesHlty— is  by  certiorari  or  writ  of  re- 
view. 

2,  Eminent  Dokain  <9=264— Decbek  or  Ap- 
PBOPBiATiON— Method  to  Review— CEftTX- 
oBABi  OB  Wbit  of  Review. 

The  only  method  to  review  a  decree  of  ap- 
propriatioD  of  private  property  under  power 
of  eminent  domain,  if  any,  is  by  certiorari  or 
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review,  bat  the  coart  cannot  again  reriew  the 
adjudication  of  neceasit?  of  appropriation, 
which  is  also  reviewable  by  certiorari  or  re- 
view, nor  review  that  question  at  all  if  it  was 
allowed  to  become  final  without  review. 
8.  Eminent  Domain  «=>262{1)  —  Ebbob 
nou  JuDO-usNT  AwARDino  Dauaoes  in 

CONDElfNATION  PBOCEEDING— SCOPB  OF  RE- 
VIEW. 

On  error  from  a  Judgment  awarding  dam- 
agea  in  a  condemnation  proceeding,  no  question 
can  be  ndsed  as  to  the  right  to  condemnation, 
and  the  review  will  be  confined  solely  to  the 
propriety  and  juatness  of  the  amount  of  dam- 
ages. 

4.  Eminent  Douain  <8=>264 — Wbit  of  Re- 
VIEW  AS  TO  Obdbb  of  NscEBSiTr— Thii  fob 

APFI4CATI0N. 

Writ  of  review  to  review  the  judgment  or 
order  of  necessity  entered  in  an  emment  do- 
main case  must  be  applied  for  within  30  days 
from  date  of  entry  of  judgment 
6.  Eminent  Domain  «=»18811)— Judgment 
or  Nbcessitt  to  Condemn— finautt. 
Withoat  adjudication  and  judgment  of  ne- 
cessity to  condemn,  no  subsequent  proceedings 
ean  be  had  in  the  condemnation  proceedings, 
and  judgment  of  necessi^  is  final,  subject  only 
to  review  aa  provided  by  law. 

6.  Eminent  Domain  «s9246(2)—G0NDBaf na- 
tion PB0CEEDZH0&— NaTUBE  OF  DECBEE  OF 
APPBOPBtATION  ~  BlNDXNQ  FOBOB  ON  AF- 
PBOPBIATOS. 

A  decree  of  appropriation  In  condemnation 
proceedtags  ia  merely  a  collective  judgment,  in- 
corporating in  it  the  decree  or  order  of  neces- 
sity and  judgment  on  tbe  award  of  the  jury, 
and  veats  title  in  an  appropriator  on  condition 
that  he  pay  the  owner  or  into  court  for  his 
benefit  the  money  awarded,  and  under  it  the  ap- 
propriator can  waive  his  right  to  appropriate 
and  take  tbe  land,  abandon  it,  and  refuse  to 
pay  tbe  money,  in  which  case  the  owner  of  the 
land  retaina  it  and  the  previoaa  orders  and 
judgmenta  are  noil. 

Department  2.  Application  for  writ  of  re- 
view and  stay  of  proceedings  by  the  State  of 
Washington,  on  the  relation  of  Grays  Har- 
bor Logging  Company  and  W,  R.  Boeing, 
against  the  Superior  Court  for  Grays  Har- 
bw  County  and  W.  A.  Reynolds,  Presiding 
Jadge  thereof,  and  Coats-Fordney  Logging; 
Company.  Writ  and  stay  d^ed. 

Donwortb  &  Todd,  of  Seattle,  W.  H.  Abel, 
of  MonteBano,  A.  M.  Abel,  of  Aberdeen,  and 
R.  £.  Campbell,  of  Seattle,  for  relators. 
Bridges  &  Broener,  of  Aberde«i,  for  respcmd- 
enta. 

HOLCOMB,  J.  This  Is  an  original  appli- 
cation for  a  writ  of  review  and  a  stay  of  pro- 
ceedings pending  the  final  disposition  of  a 
condemnation  action  instltated  under  the  pro- 
visions of  tbe  private  way  of  necessity  act 
(Laws  1913,  p.  412,  c  133;  Rem.  Code,  { 
5S57-— 1  et  seq.)  in  the  superior  court  of  Grays 
Harbor  county,  wherein  the  Coats-Fordney 
Ix^ging  Company  is  the  petitioner  and  the 
Grays  Harbor  Logging  Company  and  W.  E. 
Boeing  are  tbe  respondents.  The  writ  is 
argued  for  and  the  relief  demanded  on  the 
groond  that  relators  have  no  adequate  rem- 
edy by  ai^>eal. 

In  the  original  cause  proceedings  were  bad 


which  resulted  in  an  order  ot  condemnation 
being  entered  in  the  cause  on  October  15, 
1914.  On  October  22,  1914,  a  petition  for  a 
writ  of  review  to  review  the  order  of  con- 
demnation was  presented  to  this  court  by  the 
respondents  Grays  Harbor  Logging  Company 
and  Bwing,  which  came  on  regularly  to  be 
heard  upon  October  19,  1914.  This  court 
made  and  entered  its  decision  which  is  re- 
ported in  82  Wash.  503,  144  Pac  722.  The 
decision  there  affirmed  the  decision  of  the 
superior  court  and  upheld  the  order  of  con- 
demnation or  adjudication  of  the  use  and  ne- 
cessity for  taking  the  property.  A  petition 
for  rehearing  being  filed  and  denied,  the 
judgment  of  this  court  was  entered  in  ac- 
cordance with  its  decision  on  March  1,  1915. 
On  April  8,  1915,  a  petition  in  that  cause  for 
a  writ  of  error  to  the  Supreme  Court  of  the 
United  States  was  filed  in  this  court,  and  on 
that  date  an  'order  directing  the  issuance  of 
a  writ  of  error  was  entered.  The  cause  pro- 
ceeded to  hearing  before  the  Supreme  Court 
of  the  United  States,  and  upon  March  6, 1917, 
that  court  made  and  entered  its  decision  dia- 
missing  the  cause  for  want  of  Jurisdiction  up- 
on tbe  ground  that  the  order  ot  necessity  and 
public  ose  to  review  whldi  tbe  writ  of  error 
had  been.  Issued  was  not  a  fluid  Judgnent, 
but  should  be  construed  as  being  subject  to 
the  conditions  that  the  proper  compensation 
to  be  paid  for  the  taking  ct  the  pr<K>erty  de- 
scribed in  the  petition  must  be  first  ascer- 
tained and  paid.  In  the  opinion  It  was  said: 
"When  the  litigation  in  the  state  courts  Is 
brought  to  a  conclusion,  the  case  may  be 
brought  here  upon  tiie  federal  questions  already 
raised  as  well  as  any  that  may  be  raised 
hereafter;  for  although  the  state  conrts,  in 
the  proceedings  still  to  be  taken,  presumably 
will  feel  themselves  bound  by  the  decision  here- 
tofore made  by  the  Supreme  Court  (82  Wash. 
503),  as  laying  down  the  law  of  the  case,  this 
court  will  not  be  thus  bound."  Grays  Harbor 
Logging  Co.  T.  Coats-Fordney  Logging  Co.,  243 
U.  ST^l.  37  Sap.  Gt  295,  61  U  Ed.  702. 

Thereafter  upon  Jn^  2,  1917,  the  cause 
having  been  ronitted  to  the  superior  court  of 
Grays  Harbor  county,  a  trial  was  had  be- 
fbre  the  court  and  Jury  upon  tbe  qacistion  <tf 
the  damages  to  be  awarded  and  paid  the  re- 
spondents, tbe  relators  here,  for  the  taking 
and  damaging  of  their  lands  as  described  in 
the  petition  for  condemnation.  The  Jury 
awarded  damages,  and  Judgmwt  was  entered 
thereon  in  fsTor  of  relators  in  the  sum  ot 
$2,500  as  tbe  value  of  the  lands  taken  and 
damages  to  the  remainder.  On  August  21, 
1917,  the  court  made  and  entered  Its  decree 
of  appropriation  In  the  cause.  The  relators 
here  have  appealed  from  the  judgment  of 
award  of  the  lower  court,  and  have  also 
brought  this  proceeding  for  a  writ  of  review, 
frankly  stating  that  they  are  seeking,  and 
believe  they  are  entitled  to,  a  review  of  all 
three  of  the  Judgments  heretofore  entered  in 
tbe  cause,  In  order  to  obtain  a  final  determi- 
nation so  that  they  can  have  the  question  of 
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the  onutttQtlonali^  of  tbs  ^vate  mj  ot 
necessity  act  passed  upon  by  tbe  Smweme 
Court  of  the  United  Stetes  upon  a  flnal  Judg- 
ment. 

The  act  under  which  tbe  omdemnatlon  pro* 
ceedlng  was  Instituted  prorides  that  the  inro- 
cedure  shall  be  tbe  same  as  that  provide  for 
tile  cmdemnatlon  of  private  property  by  rail- 
road companies.  Rem.  Code,  |  58S7— 2.  The 
method  of  procedure  In  condemnation  actions 
by  railroad  wmpanies  Is  found  in  section  921 
et  seq.,  Rem.  Code.  In  considering  the  pro- 
visions of  tbe  last  act  this  court,  In  the  case 
of  Chicago.  M.  &  P.  S.  B.  T.  Stosser,  82 
Wash.  467, 144  Pac.  706,  said: 

"The  statute  referred  to  seemingly  contem- 
plates the  entry,  during  the  courBe  of  the  pro- 
ceedings, of  three  separate  and  distinct  judg- 
ments: First  (by  Rem.  &  BaJ.  Code,  {  925; 
P.  C.  171,  I  176).  a  judgment  finding  that  tbe 
contemplated  use  tor  which  the  property  sought 
to  be  appropriated  is  really  a  public  use,  and 
the-necessity  for  its  taking  for  that  use;  sec* 
ond  (by  Id.  {  92ft:  P.  C.  171,  {  177),  a  judg- 
ment nxing  tbe  amount  of  the  award  that  ib 
made  to  the  owner  of  the  property  appropriat- 
ed because  of  the  appropriation,  botib  for  the 
property  actually  talcen  and  for  other  property 
damaKed  thereby;  end,  third  (by  Id.  S  927;  P. 
G.  171,  i  178).  *  •  »  judgment  or  de- 
cree 01  appropriation  of  the  land,  real  estate, 
premiaeB,  right  of  way,  or  other  property 
sought  to  be  appropriated,  thereby  vesting  the 
legu  title  to  the  same  in  the  corporation  seek- 
ing to  appropriate  such  land,  real  iestate,  prem- 
ises, r^nt  of  way,  or  other  property  for  cor- 
porate purposes.*^* 

An  appeal  Is  granted  by  the  statute  <mly 
from  the  second  of  the  Judgments  abore  re- 
ferred to.  namely,  that  awarding  the  damag- 
es. Rem.  Code,  |  931;  Chicago,  M.  &  P.  S. 
R.  Ca  T.  Sloeser,  supra;  North  Coast  B.  0». 
T.  Gffltry,  BS  Wash.  80, 107  Pac.  1069. 

11]  Tbe  only  method  of  reviewing  the  ques- 
tioo  of  the  right  to  take  property  under  the 
power  of  eminent  domain— that  Is,  the  ques- 
tion of  use  and  necesslty^is  by  certiorari 
oe  writ  of  review.  Seattle  U.  Co.  v.  B. 
B.  ft  B.  B.  Co..  29  Wash.  491.  69  Paa  1107, 
92  Am.  St  Rc^  907;  Whatcom  County  t. 
Tellowkanlm,  48  Wash.  90. 92  Pac.  892;  State 
ex  rel.  Pagett  t.  Superior  Court,  46  Wash. 
85.  89  Paa  178;  State  ex  rel.  Alexander  t. 
Superior  - Court,  42  Wuh.  684,  86  Pac.  673; 
State  ex  rel.  Smith  v.  Si^ralor  Court,  SO 
Wash.  219,  70  Paa  484. 

[2]  The  only  method  of  reviewing  tlie  de- 
cree of  appropriation,  the  last  of  the  three 
judgments  above  mentioned,  if  at  all,  la  by 
certlorail  or  review.  Chicago,  M.  ft  P.  S.  B. 
Ca  T.  Slosser,  supra;  Olymida  L.  ft  P. 
y.  Tomwater  P.  Co.,  66  Wash.  392,  104  Fiac. 
778;  State  ex  rel.  Davis  v.  Sup«lor  Court, 
82  Wash.  31,  143  Paa  168.  Bv«i  then  we 
cannot  again  review  the  adjudication  of  ne- 
cessity, nor  review  that  question  at  all  If  It 
wias  allowed  to  become  flnal  without  re- 
view th«%ot 

[3]  We  have  held  that,  uprai  an  error  from 
a  Judgment  awarding  damages  in  a  condem- 
nation proceeding,  no  question  can  be  raised 
as  to  the  xl^t  to  condemn,  but  that  the  re- 


view win  be  omflned  solely  to  Qie  j^iwiedy 
and  justness  of  tiie  amount  ot  dama^ciu 
Fmitland  Irrlgaticm  Go.  v.  Smith,  64  Wash. 
185.  102  Paa  1031;  North  Coast  B.  B.  Co.  t. 
Gentry,  supra;  Oalispel  Dllcli^  Dist  t.  Mc- 
Lelsh,  68  Wash.  831. 116  Pac.  608 ;  Seattle  P. 
A.  ft  G.  B.  V.  Land,  81  Wash.  206. 142  Pac 
680;  State  ex  reL  Davis  v.  Sup^or  Conrt, 
supra. 

The  only  qnestitm  thai  whidi  relators  may 
present  to  this  court  upon  appeal  from  the 
second  Judgment  Is  that  of  the  adequacy  of 
the  damages  awarded,  and  for  this  reason 
they  contend  that,  having  no  appeal  from  tbe 
last  Judgment  the  decree  of  appropriatim 
Teirttnff  the  title  in  the  appropriator,  they 
have  the  right  to  a  writ  of  review  ther^tom 
which  would  review  the  original  order  or . 
Judgment  of  necessity. 

[4]  We  have  uniformly  held  that  the  writ 
of  ravlew  for  the  purpose  of  reviewing  the 
Judgment  or  order  ot  necessi^  altered  in  an 
eminent  d(Hnaln  case  must  be  allied  for 
within  30  days  from  tlie  date  of  the  oitry  of 
the  judgment  State  ox  rel.  Lowary  v.  Su- 
polor  Conrt  41  Wash.  450.  83  Paa  726; 
State  ex  re^  Alexander  v.  Superior  Court, 
42  Wash.  684. 86  Paa  673 ;  State  «  reL  Turn- 
water  P.,  eta,  Co.  T.  Snperlmr  Court,  66 
Wash.  287,  106  Paa  SIS. 

tt]  The  Judgmeat  of  necessity  was  altered 
herdn  October  15, 1914,  and.  within  30  digrs 
thereafter  these  same  rdators  petltlcmed  this 
conrt  for  a  writ  ot  review  to  review  the  iden- 
tical Judgment  of  necessity  whidk  it  now 
seeks  to  have  the  conrt  again  review.  At 
tliat  time  this  court  fully  reviewed  evory 
question  Involved  in  the  presoit  appIicatioD, 
including  tbe  constitntlMial  question,  and 
aiAeld  the  judgmokt  of  the  lower  court  and 
the  constituU(»iaU1y  of  the  private  way  of 
necessity  statnta  To  issue  a  writ  now  would 
reverse  all  prerions  decisions  of  this  court 
and  establlah  a  precedent  wMch  would  re- 
quire this  court  to  issue  the  writ  in  all  sub- 
seqoent  ccmdemnatiim  cases  after  the  decree 
of  appnvrlatlon  bad  beoi  made,  and  again 
review  the  judgment  ot  necesdty.  Without 
the  adjudication  and  judgment  ot  necessity 
no  subsequent  proceedings  can  be  had.  Am 
to  that  under  our  ftystem,  it  Is  flnal  sidtject 
only  to  review  as  i^vlded  by  law. 

[6]  It  seems-  to  us  that  the  Supreme  Court 
of  the  United  States  overloolced  our  decisions 
holding  that  the  Judgment  or  order  of  neces- 
sity under  our  statutes  is  a  flnal  judgmoit. 
And  it  has  always  been  held  by  that  court 
that  ccmstmctlons  ot  local  statutes  and  of  Ju- 
dicial procedure  by  the  court  of  last  resort 
of  a  state  will  be  followed  by  that  court  Tha 
decree  ot  appn^riation  is  nothing  more  than 
a  collective  judgment  incorporating  in  it  the 
decree  or  order  of  necessity  and  Judgment 
on  the  award  of  the  Jury,  ^e  decree  ot 
proprlatlon  vests  title  in  an  approi^Atoir 
upon  the  condition  that  the  appropriator  paye 
to  the  owner  or  into  cpurt  tor  his  benefit  tbe 
money  awarded,  and  tliere  Is  nothing  to 
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bind  or  compel  ihe  approprlator  bo  to  da 
Be  can  even  then  waive  his  right  to  appropri- 
ate anA  take  the  land,  abandon  It,  and  refuse 
to  pay  the  money ;  In  which  case  the  owner 
of  the  land  wonld  retain  his  land  and  the 
prevlonsjadgmentsand  orders  would  be  null. 

For  these  reasons  the  writ  of  review  and 
stay  of  proceedings  are  denied.  ■ 

ELI/IS,  C.  J.,  and  CHADWIOK,  MOUNT, 
and  HOKaiS.  JJ.,  concur. 


(100  waMh.  an 
00ATS-EX>RDNE7    LOGGING    CO.  T. 
GKATS  HARBOR  LOGGING  00. 
et  al.   (No.  14565.) 

(Supreme    Ckiart    of    Washington.  Ifardi 

2,  1918.) 

1.  Eminent  Douain  «»262(1)  —  Pbocbeo- 
INQ8 — Appeal  fboh  Award-Question  Pbb- 

8ENTED. 

An  appeal  from  an  award  of  damages  In  a 
condemnation  case  presents  to  the  Supreme 
CkHirt  for  coosideratioD  only  the  propriety  and 
joatlee  of  the  award. 

2.  Appeal  and  Bbrob  «=»816— Oonsolida- 
TioK  or  Phockedimos  fob  Rbvibw— Pbes- 

EHTATION   Of  I>IFFEBENT  QUBSTIOHS. 

Wbere  an  appeal  and  an  application  for 
writ  of  review  present  entirely  different  ques- 
tions, motion  to  consolidate  them  will  be  de- 
nied. 

Department  2.  Appeal  from  Superior 
Court,  Grays  Harbor  County;  W.  A.  Rey- 
nolds. Judge. 

Proceedings  to  condemn  a  private  way  by 
the  Coats-Fordney  Logging  Company  against 
the  Grays  Harbor  Logging  Company  and  W. 
E.  Boeing.  From  judgment  of  damages,  de- 
fendants appeal.  Affirmed. 

Donworth  &  Todd,  of  Seattle,  W,  H.  Abel, 
of  Montesano,  and  A.  M.  Abel,  of  Aberdeen, 
tor  appellants.  Bridges  &  Bruoier,  of  Aber- 
deu,  for  respondent 

MOUNT.  J.  This  appeal  is  from  a  judg- 
ment of  $2,500  damages  for  the  taking  of  an 
alleged  private  way  of  necessity  ttirongh  the 
lands  of  the  appellants. 

[1]  The  only  error  assigned  la  that  the 
statute  upon  which  the  proceeding  Is  based 
is  in  violation  of  the  Fourteenth  Amend- 
ment to  the  federal  Constitution.  That  ques'- 
ti(m  was  determined  adversely  to  the  conten- 
tion of  the  appellants  In  State  ex  reL  Grays 
Harbor  Logging  Co.  v.  Snpertor  Court,  82 
Wash.  503,  144  Pac  722.  No  new  argum^t 
Is  presented  upon  this  api>eaL  This  court 
has  uniformly  held  that  an  appeal  from  an 
award  of  damages  In  a  condemnation  case 
presents  to  this  court  for  cwislderatltm  only 
the  propriety  and  justice  of  the  award.  State 
ret  UcCormtdi:  t.  Superior  Court,  43 
WadL  81,  86  Pa&  206;  State  ex  reL  Pagett 
T.  Superior  Court,  46  Wash.  35,  89  Pac.  178 ; 
Whatcom  County  t*  Yellowkanim.  48  Wash. 
80,  82  Pac  882;  Calispel  Diking  District  v. 


McLelsh,  63  Wash.  331,  115  Pac.  508.  No 
claim  Is  made  upon  this  appeal  that  the  dam- 
ages awarded  were  not  sufficient,  or"  that  the 
trial  court  committed  error  upon  the  trial 
of  that  question.-  There  is  therefore  noth- 
ing for  us  to  consider,  unless  we  review  our 
decision  In  State  ex  rel.  Grays  Harbor  Log- 
ging Co.  V.  Superior  Court,  supra.  Since  the 
question  there  considered  cannot  be  raised 
upon  th&  appeal.  It  follows  that '  the  judg- 
ment must  be  affirmed. 

[2]  We  are  asked  by  the  appellants  to  con- 
solidate this  appeal  with  the  appllcntion  for  a 
vFrIt  of  review  In  State  ex  rel.  Gravs,  Harbor 
Co.  V.  Superior  Court,  171  Pac.  238.  These 
cases  present  entirely  different  que8ti<»is. 
For  that  reason  the  motion  Is  denied. 

ELLIS,  C.  X,  and  HOLCOMB  and  OHAD- 
WICK,  ,TJ.,  concur. 


a<M>  Wash.  417} 
STATE  V.  CLAT.    (No.  14603.) 
(Supreme  Court  of  Washington.   Feb.  26, 1918.) 

1.  Obiuinal  Law  <s=>S76(2)  —  Tbzal  —  Dis- 
missal FOB  Delay. 

Under  Rem.  Code  1915,  S  2312,  providing 
that,  if  a  defendant  whose  trial  has  not  been 
postponed  upon  his  own  application  be  not 
brought  to  trial  within  60  days  after  the  lodict- 
ment  is  found  or  the  informanon  filed,  the  court 
shall  order  it  dismissed  unless  good  cause  to  the 
contrary  is  shown,  ^ood  cause  may  be  shown 
for  the  refusal  to  dismiss  a  prosecution  other 
than  the  postponement  of  the  trial  on  defend 
ant's  application. 

2.  Cbiminal  Law  4P»1144(7>— Appkal— Pbb- 

SnUFTIONS. 
Where  the  record  contains  no  statement  ol 
facts  indicating  what  showing  was  made  by 
either  party  on  a  motion  to  dismies  for  failure 
to  bring  defendant  to  trial  within  60  days,  and 
the  order  denying  the  motion  does  not  show  up- 
on what  facts  it  rests,  it  must  be  assumed  that 
good  cause  was  shown  justifying  the  refusal  to 
dismiss. 

Department  1.  Appeal  from  Superior 
Court,  King  County ;  Mitchell  Gilliam,  Judge. 

liBwrence  Clay  was  convicted  of  keeping 
Intoxicating  liquor  with  Intent  to  sell  it,  and 
be  appeals.  Affirmed. 

Howard  O.  Durk,  of  Seattle,  for  appellant 
Alfred  H.  Lnndln,  Everett  O.  Ellis,  and  Jo 
seph  A.  Barto,  all  of  Seattle,  for  the  State. 

PARKER,  J.  The  defmdant.  Clay,  wa& 
charged  by  InformaUon  filed  In  the  superior 
court  for  King  county  with  the  offense  ol 
keeping  intoxicating  liquor  with  intent  to  s^l 
the  same.  He  has  appealed  from  a  judgment 
of  conviction  rendered  against  him  In  that 
court  following  his  trial  before  the  court,  a 
Jury  trial  being  waived. 

It  is  first  ctmtended  In  appellant's  b^lf 
that  the  trial  court  erred  In  denying  his  mo- 
tion to  dismiss  the  case  because  it  was  not 
brought  to  trial  within  00  days  fallowing  the 
filing  of  the  Information.    The  inf(vmation 
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was  filed  on  May  29,  1917,  tbe  motion  to  dts-, 
miss  was  filed  on  Angust  8,  1917,  the  motion 
was  tafflrd  and  denied  the  same  day,  and  the 
trial  was  had  on  September  6,  1917.  Coun- 
sel for  appellant  rely  upon  Qie  provtslnis  of 
Rectlon  2312.  Rem.  Code,  whl^  reads: 

"If  a  defendant  indicted  or  informed  against 
for  an  offeuse,  whose  trial  has  not  been  post- 
poiu'd  upon  his  own  application,  be  not  brought 
to  trial  within  sixty  days  after  the  indictment 
is  found  or  the  inforination  filed,  the  court  aball 
order  it  to  be  diemiased,  unleea  good  cause  to 
the  contrary  is  shown." 

t1,  2]  It  is  plain  from  the  concluding  words 
of  this  section  that  there  may  be  good  cause 
shown  for  the  court's  refusal  to  dismiss  a 
prosecution  after  the  expiration  of  the  pre- 
scribed 60-day  period,  aside  from  the  post- 
ponement of  the  trial  on  ai^llcation  of  the 
defendant  It  would  seem  to  follow  as  a  mat- 
ter of  course  that  we  must  presume  good 
cause  was  shown  to  the  court  tor  its  refusal 
to  dismiss  this  case,  unless  there;  are  facts 
properly  appearing  Ui  tbe  record  brought 
here  affirmatively  showing  that  the  court 
erred  in  refusing  to  dismiss  the  case.  We 
do  not  have  In  this  record  any  statement  of 
facts  tellii^  us  what  showing  of  facts  was 
made  to  the  trial  court  In  behalf  of  appellant 
or  the  state  upon  which  the  court  rested  Its 
order  denying  ttils  motion  to  dismiss,  nor 
does  the  order  refusing  dismissal  tell  us  up- 
on what  fads  It  was  by  the  court  rested. 
It  Is  true  there  are  among  the  papers  in  the 
clerk's  transcript  some  copies  of  affidavits 
pro  and  con  stating  facta  hearing  u[H>n  the 
question  of  appellant's  right  to  a  dismissal, 
but  we  cannot  know  that  they  were  present- 
ed to  or  considered  by  the  court  with  refer- 
ence to  that  question,  nor  can  we  know  but 
that  other  evidence  of  relevant  facts  was 
presented  to  the  court  touching  the  question 
of  dismissal.  Counsel  for  the  state  Insists 
that  for  this  reason  we  cannot  consider  the 
alleged  error  of  the  court  in  refusing  to  dis- 
miss the  case,  and  that  therefore  we  must 
proceed  upon  the  presumption  that  there  was 
good  cause  shown,  and  that  the  court  did  not 
err  in  denying  the  motion  to  dismiss.  We  are 
quite  clear  that  this  Is  the  only  course  we 
can  pursue  in  the  light  of  this  record.  Inter- 
national Dev.  Co.  V.  Sanger,  75  Wash.  546, 
135  Pac.  28;  Beall  &  Co.  v.  O'Connor,  78 
Wash.  651.  139  Pac.  605 ;  Mattson  v.  Eureka 
Lbr.  Co.,  79  Wash.  266,  140  Pac.  377 ;  Thur- 
man  v.  Kildall,  80  Wash.  283,  141  Pac.  691. 

It  is  further  contended  that  the  evidence 
fails  to  support  the  judgment  of  conviction. 
We  have  read  all  the  evidence  with  care,  and 
are  quite  convinced  that  It  fully  warrants  the 
conclaslon  reached  by  the  trial  court  upon 
the  merits. 

The  judgmrat  Is  afflnned. 

EI/LIS,  O.  J.,  and  FULLERTON,  BIAIN, 
and  WEBSTER,  JJ.,  concur. 


(m  Wash.  4S1) 

LOCKE  V.  PUGET  SOUND  INTERNATION- 
AL BT.  &  POWER  CO.  et  aL 
(Mo.  1405B.) 

(Suvreme   Conrt   of   Wasldngtum.  Warota 
2,  191&) 

Street  Raixsoaos  ^=>108(2)  —  Ooujsxon 
WITH  T^cTCLB— Last  CUub  Obancb. 
As  soon  as  defendant's  motorman  saw  that 
plaintiff  on  a  tricycle  was  continuing  his  course 
to  cross  the  track  in  front  of  the  car,  he  was  un- 
der duty  to  care  for  his  safety,  and  seeing  that 
he  was  not  heeding  the  warning  by  sounding  of 
tbe  car  gong,  be  w^s  put  on  notice  that  plaintifT 
was  not  in  full  possession  of  his  faculties,  and, 
if  having  time,  was  under  duty  to  protect  him  by 
other  means;  failing  in  observance  of  whloi 
the  doctrine  of  the  last  clear  chance  applies, 
though  plaintiff's  negligence  in  not  looking  con- 
tinued up  to  tbe  time  of  the  accident. 

D^rtment  2.  Appeal  from  Superior 
Court,  Snohomish  County;  Bverett  Smith, 
Judge. 

Action  by  D.  W.  Locke  against  the  Puget 
Sound  International  Railway  &  Power  Com- 
pany and  another.  From  a  Judgment  for 
plalntur,  defendants  appeaL  Affirmed. 

Cooley,  Uoran  &  Mnlvlhm.  of  Everett,  for 
app^lants.  BlatA  &  Black  and  B.  C.  D^ley, 
all  of  Bverett,  tor  rewoudent. 

OBADWICK,  J.  At  about  4  o'clock  on 
the  afternoon  at  tbe  27th  day  of  Mandi,  1915, 
respondent  was  struck  by  a  car  operated  by 
ai^ellant  on  the  streets  of  Everett  The  ac- 
cident occurred  m  Colby  avenue,  a  prln- 
cipal  thwonghfare  running  north  and  soutli. 
CoLby  avenue  intersects  Hewitt  avenue^  tbe 
principal  business  street  in  the  city, 
Colby  avenue  cars  have  ^dr  southern  teiv 
mlnus  at  Hewitt  avenue.  The  first  street 
north  of  Hewitt  avenue  is  California  street. 
From  California  street  north  to  the  place  of 
the  accident  the  grade  Is  practically  level. 
On  the  day  mentioned,  respondent,  who  la 
lame  and  quite  hard  of  hearing,  had  gone  to 
the  office  of  Doctor  Hathaway  on  the  west 
side  of  Colby  avenue.  He  left  his  vdilcle,  a 
tricycle.  In  front  of  the  doctor's  residence. 
After  his  errand  had  been  performed,  he 
mounted  his  tricycle,  and,  after  looking  to 
the  south  and  seeing  no  car  approaching 
and  no  vehicles  other  than  some  automobiles, 
he  started  diagonally  across  Colby  avenue, 
intending  to  put  himself  on  tbe  east  side  of 
the  car  tracks,  or  on  the  right-hand  side  of 
the  street. 

The  Jury  could  have  found  that  the  car 
started  from  Hewitt  avenue  north  on  Colby 
street  at  about  the  time  respondent  left  the 
curb  in  front  of  the  doctor's  office.  The 
motorman  testified  that  he  saw  respondent 
leave  the  curb  In  front  of  the  doctor's  office 
when  he  started  the  car  at  California  street. 
The  street  car  was  stopped  at  California 
street  to  take  on  a  passenger.  The  motor- 
man  sounded  his  gong  as  he  started  the  car. 
As  the  car  nwved  north  he  appreciated  tho 
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fltct  that  respondent  was  intent  vpon  cross- 
ing tbe  track.  He  sounded  bis  goag  almost 
contUraoosly  up  to  the  time  respondent  was 
atrnok.  The  accident  occurred  approximate- 
ly 105  feet  north  of  Gallfornla  street  Be- 
Qwndent's  trii^cle  was  struck  hy  the  left- 
hand  corner  of  the  car.  The  car  was  stopped 
by  setting  tbe  brakes  hard  In  a  distance  prob- 
ably equal  to,  or  little  more  than,  its  length, 
although  the  Jury  would  have  been  Justified 
In  finding  a  greater  distance. 

The  assignments  of  error  all  go  to  the 
legal  sufficiency  of  tbe  evidence  to  sustain 
the  Terdlct,  it  being  appellant's  contention 
that  respondent  was  so  regardless  of  bis  own 
safety  that  be  is  to  be  charged  with  contrlbu- 
twy  negligence  as  a  matter  of  law,  and  al- 
though appellant  may  have  been  negligent, 
the  negligence  of  respondent  was  concurring 
and  continuing  up  to  the  time  of  the  acci- 
dent. Appellant  admits  that  respondent  suf- 
fered from  a  certain  degree  of  deafness,  but 
cootends  that  there  is  no  evidence  that  the 
motorman  knew  of  his  Infirmity.  Tbe  posi- 
tion of  appellant  Is  that  there  was  no  duty 
OQ  the  part  of  the  motorman  to  take  care 
of  respondent's  safety  until  respondent  actu- 
ally came  Into  tbe  zone  of  danger,  which  Is 
fixed  as  the  car  track,  or  so  near  the  car 
track  that  tbe  car  would  strike  any  object  In 
Its  way.  This  contention  is  based  upon  tbe 
assumption  that  there  was  a  primary  duty 
on  the  part  of  the  re^ondent,  knowing  of 
the  existence  of  the  car  track  and  tbe  possi- 
bility of  cars  approaching  at  any  time,  to 
take  account  of  his  own  safety  to  tbe  extent 
of  looking  before  putting  himself  In  a  posi- 
tion where  be  might  be  injured. 

Tbe  facts  in  this  case  are  such  that  appel- 
lant canDot  avail  himself  of  tbe  principles 
relied  on.  Tbe  duty  of  the  motorman  be- 
gan at  tbe  very  moment  that  be  saw  respond- 
ent moving  into  a  situation  of  peril;  that 
momjent  is  fixed  by  his  own  testimony  when 
be  was  starting  tbe  car  at  California  street; 
or,  in  other  words,  tbe  duty  of  the  motorman 
b«gan  at  the  time  he  b^n  to  perform  it 
He  sounded  his  gong  from  tbe  time  he  saw 
respondent  until  ttie  car  struck  him.  Wheth- 
er the  mere  ringing  of  tbe  gong,  which  it  Is 
ocmceded  did  not  attract  respondent's  attri- 
tion, was  a  sufficient  performanoe  of  duty 
noA&e  all  the  t&cta  was  a  question  tor  the 
inry. 

In  Beeman  v.  Puget  Sound  Traction,  L. 
*  P.  Co.,  79  Wash.  137, 139  Pac.  1087,  speak- 
ing of  tbe  duty  of  a  motorman  on  a  street 
car — and  it  will  be  borne  in  mind  that  tbe 
duties  of  the  traveler  and  the  motorman  are 
ledprocal — we  quoted  from  Johnson  v.  Wash- 
ington Water  Power  Ca,  73  Wash.  (He, 
132  Pac  392: 

"A  motorman  has  the  right  to  assame  that  a 
pcrxm  on  tho  street  will  exercise  such  care  to 
avoid  injury,  and  he  may  lawfully  act  on  that 
•muDpnon,  until  tbe  omduct  at  th«  person 
wans  Um  to  the  coutTaiy." 


But  the  continued  movonent  c£  a  person 
toward  a  place  of  danger  after  a  warning 
sound  is  notice  that  he  Is  unaware  of  his 
peril,  and  Is  oiough  to  break  the  redprocal 
balance  of  duly,  and,  if  it  can  be  said  that  ha 
had  the  time  to  do  so,  puts  upon  tbe  motor- 
man  the  poi^tlve  duty  of  avoiding  an  acci- 
dent 

In  Budman  v.  Seattle  Elec.  Co.,  61  Wash. 
281,  112  Pac.  356,  the  motwrnon  saw  tbe 
plalntitt  a^roachlng  the  train  when  distant 
about  two  car  lengths.  He  let  tbe  car  drift 
and  rang  his  gong  in  time  to  warn  plaintiff. 
He  supposed  plaintiff  knew  Qie  car  was  com- 
ing. Tbe  evidence  did  not  show  that  the 
plaintiff  actually  knew  of  the  extetence  of 
tbe  car.  A  verdict  of  the  Jury  that  this  did 
not  meet  the  measure  of  the  company's  duty 
was  sustained.  So  in  Te<^er  v.  Seattle,  Ren- 
ton  &  Southern  R.  Co.,  60  Wa^.  670,  111 
Pac.  791,  Ann.  Cas.  1912B,  842: 

"The  motorman  testified  that,  when  he  first 
obaerved  the  boy,  he  was  about  15  feet  ftom  the 
track,  and  in  a  place  of  safety,  'if  ho  had  stop- 
ped'; that  be  kept  ringing  the  gong,  but  that 
tbe  boy  'kept  |omg  rigbt  along,*^  and  that  tbe 
boy  'was  about  15  feet  of  the  ear,  running  across 
through  the  street  over  Qie  crossing.' " 

We  said: 

*^f,  by  the  exerdso  of  proper  vigilance,  the 
motorman  could  have  seen  tbe  child  In  time  to 
atop  the  car  and  avoid  striking  bim,  it  was  his 
duty  to  do  bo;  and  if,  when  he  saw  tbe  boy,  bis 
conduct  indicated  that  be  was  intending  to  cross 
the  trade,  and  that  be  had  not  seen  the  car  or 
heard  tbe  signals,  if  any  were  given,  it  was  tbe 
duty  of  the  motorman  to  use  every  effort  to  stop 
the  car." 

In  each  of  Uiese  cases,  tbe  court  noticed 
that  the  collateral  fitcts  ot  age  and  mental 
alertness  were  pn^>er  itema  to  be  conddered 
by  the  Jury.  In  the  case  at  bar,  respondent's 
infirmity  was  a  probative  fact  when  con- 
sidered In  tbe  light  ot  all  the  erldoicev  We 
think  the  case  falls  naturally  within  the 
doctrine  ot  the  last  clear  chance,  notwith- 
standing counsel's  coutentiwi  "that  If  the 
negligence  of  the  appellant  was  mer^  con- 
currrat  with  that  of  re^ndent.  and  that 
respondent's  ne^lgenoe  continued  up  to  the 
time  of  the  accident  and  was  concurrent 
with  that  of  tbe  appelant,  the  doctrine  of 
last  clear  chance  hits  no  appUcaUon." 

Much  ct  the  confusioa  attending  tbe  doc- 
trine of  the  last  dear  duuce  has  ccnne  from 
a  seemli^  belief  on  the  part  of  many  Judges 
and  text-writers  that  it  is  in  itself  a  prin- 
ciple of  law  and  subject  to  arbitrary  defini- 
tion, whereas  it  Is  no  more  than  a  Judicial 
exception  to  estaUlshed  principles,  resting 
In  fact  and  not  in  law.  The  cbance  to  avoid 
an  injury  is  a  relative  question  to  be  resolved 
solely  by  reference  to  the  facts  oC  each  par- 
ticular case.  If  the  one  party  knows  of  the 
peril  of  the  other,  although  brous^t  about 
by  that  other's  negligence,  in  time  to  avoid  in- 
juring him,  be  is  at  once  put  to  a  degree  ot 
care  comm^surate  with  the  present  situa- 
tion of  the  parties. 


Digitized  by 


244 


171  PACIFIC 


REPORTER 


(Wash. 


The  doctrine  of  last  clear  chance  does  not 
abrogate  any  of  the  rules  of  proximate  cause; 
It  rather  affirms  them.  It  is  a  rule  of  con- 
reolence  as  well  as  neceeslty,  to  which  the 
courts  have  Tesorted  In  aU  proper  cases 
where  contributory  negligence  Is  pleaded  as 
a  defense,  and  a  jury  is  called  upon  to  find 
the  proximate  cause.  The  rule  as  we  under- 
stand it  to  be  l8  laid  down  In.  NelUs  on  Street 
Railways. 

"Contributory  negligence  of  a  party  injured 
will  not  defeat  Us  action,  if  the  defendant  or  its 
servants  might  by  reasonable  care  and  pru- 
dence have  discovered  his  perU  in  time  to  save 
him,  and  thus  have  avoided  the  consequences 
of  the  injured  party's  negligence.  In  such  a 
case  the  plaintjflfs  alleged  contributory  negli- 
gence could  not  be  said  to  be  the  direct  and 
proximate  cause  of  the  acddeuL  but  the  de- 
fendant's negligence  would  be  the  proximate 
cause  and  would  thus  render  it  liable."  Nellis 
on  Street  Railways  (2d  Ed.)  $  462. 

The  argunuent  of  counsel  Is  not  unlike 
that  made  in  the  case  of  Mosso  v.  Stanton 
Company.  75  Wash.  220,  134  Pac.  941,  U  R. 
A.  ldl6A,  943,  where  it  Is  said: 

"The  appellant  cites  certain  authorities,  most 
of  them  railroad  or  street  car  cases,  and  some 
of  them  cases  arising  on  injuries  to  trespass- 
ers on  railroad  trades,  to  sustain  the  conten- 
tion that  in  no  case  can  a  plaintijf  recover 
where  his  negligence  continues  up  to  the  time 
of  the  injury.  The  authorities  cited  hardly 
bear  that  construction.  •  •  •  At  any  rate, 
this  court  has  held,  in  accordance  with  many 
courts  and  with  what  we  conceive  to  be  the 
more  logical  as  well  as  the  more  humane  rule, 
that  where  the  peril  of  a  traveler  on  the  high- 
way is  actually  discovered  and  should  be  ap- 
preciated by  the  operator  of  a  street  car,  or 
other  agency  of  danger,  there  arises  a  new  duty 
to  exercise  all  reasonable  care  to  avoid  injury, 
and  the  failure  to  exercise  such  care,  if  it 
results  in  injury,  will  render  a  defendant  lia- 
ble, notwithstanding  the  continuance  of  the 
plaintiff's  negligeuce  up  to  the  instant  of  the 
mjury.  O'Brien  v.  Washington  Water  Power 
Co.,  71  Wash.  688,  129  Pac.  391;  Dyerson  v. 
ITnion  Pac.  R  Co.,  74  Kan.  628,  87  Pac.  680. 
7  U  R.  A.  (N.  S.)  132  [11  Ann.  Cas.  2071; 
Bruggeman  v.  Illinois  Cent  R  Co.,  147  Iowa, 
187.  123  N.  W.  1007  [Ann.  Cas.  1912B,  876].'* 

A  fair  statement  of  the  law  Is  to  be.  found 
In  Gallaglier  v.  Mauchestor  Street  Railway, 
70  N.  H.  212,  47  Atl.  610: 

"If  due  care  on  the  part  of  either  at  the  time 
of  the  injury  would  prevent  it,  the  antecedent 
negligence  of  one  or  both  parUes  is  Immaterial, 
except  it  may  be  as  one  of  the  circumstances 
by  waich  the  requisite  measure  of  care  ia  to  be 
determined." 

In  that  case  the  motormaa  "mie^t  hare 
stopped  -the  car  sooner  than  he  did." 

BedeU  r.  Detroit.  etCL,  RaUway,  131  Mich. 
668,  9S  N.  W.  349,  Is  a  case  somewhat  similar 
to  Uie  case  at  bar.  The  plaintiff  was  afflict* 
ed  with  deafness  as  Is  respondent.  The 
court  said: 

"The  only  question  which  can  fairly  be  made 
upon  tliis  record  is  whether  the  facts  justified 
toe  submission  of  the  question  to  the  jury  in 
the  form  adopted  by  the  circuit  Judge.  It  ia 
contended  by  the  defendant  that  the  evidence 
■hows  that  the  decedent  was  signaled  by  his 
companions,  and  warned  of  the  danger.  This 
is  doubtless  true,  but  it  is  also  apparent  that 
the  decedent  did  not  understand  the  signals 


^ven;  and  there  was  testimony  from  which  the 
jury  might  have  inferred  that  the  motorman 
observed  that  these  signals  were  not  being 
understood  or  observed  by  decedent.  The  de- 
fendant also  contends  that  the  case  is  one  tike 
Fritz  T.  RaUway  Company,  105  Mich.  00  i9Z 
N.  W.  1007),  namely,  an  attempt  to  cross  the 
track,  unexpected  and  sudden.  But  the  pres- 
ent case  differs  from  that  in  ttiis:  That  lor  a 
considerable  distance  the  decedent,  while  pur- 
suing his  way  on  his  bicycle,  ahead  of  and  in 
the  same  direction  in  which  the  electric  car  was 
going,  was  near  enough  to  the  track  to  be  in  a 
place  of  danger;  and  tiiis  within  the  observa- 
tion of  the  motorman.  There  was  testimony, 
therefore,  bringing  the  case  within  the  rule  of 
the  cases  first  above  cited,  and,  as  the  only  er- 
ror relied  upon  is  the  refusal  of  the  circuit 
judge  to  direct  a  verdict  for  the  defendant,  the 
judgment  will  be  affirmed." 

In  McAndrews  r.  St  Louis  &  Sub.  B.  Co., 
83  Mo.  App.  233,  the  court  held; 

"The  only  negligence  attributable  to  plaintiff 
is  that  he  endeavored  to  pass  wagons  on  a 
public  street  which  obstructed  bis  way.  and  that 
in  the  necessary  use  of  the  part  of  tiie  street 
covered  by  the  tracks  of  defendant,  be  went 
upon  the-  same  without  looking  or  listening  for 
the  approach  of  trains,  and  that  he  continued  to 
use  this  part  of  the  street  witiiout  looking  for 
the  approach  of  a  train  from  his  rear  op  to  the 
time  of  the  accident.  Conceding  that  this  waa 
negligence  on  the  part  of  the  plaintiff,  yet  the 
testimony  fairly  supoorts  the  inference  that  he 
went  upon  the  track  of  defendant  at  such  a 
distance  ahead  of  the  car  in  bis  rear  that  the 
motorman  in  charge  of  the  car,  by  ordinary 
care,  could  have  stopped  the  car,  after  he  had 
discovered  the  plaintiff  in  a  position  of  peril. 
This  evidence  presented  an  issue  as  to  the  prox- 
imate cause  of  the  injury  to  plaintiff  and  th« 
damage  to  his  property,  which  be  was  entitied 
to  have  the  jury  pass  upon." 

Fluhart  v.  SeatUe  Electric  Co.,  65  Wash. 
291,  118  Paa  51.  Helliesen  v.  Seattle  Elec- 
tric Company,  56  Wash.  278,  105  Pac.  45S, 
and  Dlmuria  v.  Seattle  Transfer  Co.,  50 
Wash.  633.  97  Pac.  657,  22  L.  R  A.  (N.  S.) 
471,  are  readily  distinguished  upon  the  facts. 
In  none  of  these  cases  was  the  peril  of  the 
pedestrian  apparent  for  an  appreciable  time 
before  the  acddent,  nor  did  it  continue  long 
enough  after  discovery  to  put  the  driver  up- 
on either  actual  or  implied  notice  of  the  dan- 
ger In  time  to  have  avoided  the  Injury.  Un- 
der a  somewhat  similar  state  of  facts,  we 
held  that  these  cases  would  not  control. 
Lndwigs  V.  Dumas,  72  Wash.  68,  129  Pac  903: 

"He  was  in  plain  view  of  the  defendant,  and 
apparentiy  crossing  the  course  which  defendant 
desired  to  take  at  that  time.  Whether  he 
should  have  seen  the  defendant  and  avoided  the 
automobile,  or  whether  the  defendant  should 
have  seen  the  plaintiff  and  avoided  liUn,  were, 
we  think,  questions  for  the  jury.** 

Scharf  v.  Spokane  ft  Inland  Empire  R  Co., 
92  Wash.  561,  159  Pac.  797,  Is  also  relied  up- 
on. That  ease  was  properly  decided  upon  the 
theory  that  the  one  injured  was  a  mere  li- 
censee, or  trrapasser,  to  whom  the  defend- 
ant company  owed  no  duty  other  than  to 
avoid  a  wanton  or  willful  injury.  It  will 
be  observed  that  the  opinion  of  the  court 
does  not  rest  entirely  upon  the  amtinuiog 
negll£ea(»  of  the  decedent,  but  the  knowledge 


Digitized  by 


WashJ 


JJOCKE  T. 


GBKENB 


245 


of  the  re^ndent  Is  considered  as  of  equal 
weigtit. 

Our  atteutloa  Is  called  to  the  case  of 
Bullia  V.  Ball,  98  Wasb.  342,  167  Pac.  942. 
Tbat  case  has  no  bearing  upon  the  case  at 
bar.  The  court  there  held  that  the  doctrine 
of  the  last  clear  chance  was  not  applicable 
to  tbe  facts;  but,  If  It  were  so,  the  court  had 
Instructed  upon  the  only  phase  of  the  doc- 
trine tbat  could  have  even  a  remote  bearing, 
and  inasmuch  as  appellant  had  not  excepted 
to  the  Instruction  of  tbe  court,  he  was  in  no 
position  to  urge  It  as  error.  In  the  last 
analysis  tbe  case  of  Bullis  v.  Ball  wab  little 
more  than  a' race  for  the  crossing,  a  condition 
oDt  of  which  no  right  of  action  would  possi- 
bly arise. 

In  the  instant  case  respondent  was  In  the 
rightful  use  of  the  street  His  ^rsistence 
Id  crossing  after  timely  warning  had  been 
given  was  enough  to  put  the  motorman  on 
notice  that  he  was  not  in  full  possession  of 
his  Acuities  of  seeing  and  hearing.  When 
the  motorman  saw  respondent  and  rang  the 
gcng,  he  had  the  right  to  a&sume  tliat  re- 
spcmdent  would  look  oat  for  his  own  safety 
to  the  ext^t  of  stopping,  or  clearing  the 
track  U  upon  it  But  when  respondmt  did 
not  heed  tbe  warning,  tbe  motorman,  having 
time,  was  In  duty  bound  to  protect  him. 

In  Johnson  t.  Washington  Water  Power 
Co..  73  Wash.  G16,  132  Pac.  392.  tbe  Injured 
party  was  aware  of  tbe  approaching  air. 
Hla  duty  was  equal,  if  not  greater,  than 
that  of  tbe  motorman,  for  knowing  the  ^tua- 
tloD,  be  could  have  kept  his  way  or  turned 
off  the  trade  and  aTOided  tbe  accident  His 
negligence  was  clearly  the  proximate  cause. 

It  is  diarged  tbat  the  affirmance  of  this 
case  wiU  Indorse  tbe  doctrine  of  comparative 
negligence — a  doctrine  which  this  court  has 
persistently  rejected.  There  are  cases  some- 
vbat  simUar  where  a  recovery  has  be&i  denied 
mier  the  doctrine  of  oomparatlve  n^llgence, 
tmt  this  court,  whether  for  sound  or  unsound 
reasons,  has  rejected  these  and  like  cases. 
In  tbe  Moaso  Case  the  court  assumed  to  di- 
vide the  doctrine  of  the  last  clear  diance, 
tlie  flrst  el«nent  being — 
"*  *  *  asflumuig  that  a  traveler  has  neKli- 
Kcntlf  placed  himself  in  a  dangerous  situation 
upon  tbe  highway,  then,  as  we  have  seen,  when- 
ever the  peraon  in  control  of  such  agency  ac- 
tnally  sees  the  traveler'a  situation  and  should 
appreciate  his  danger,  the  last  chance  rule  ap- 
plies, without  regard  to  the  contlnniDg  negli- 
fence  of  the  traveler  concurring  with  that  of 
^^^erator  up  to  the  very  instant  of  the  in- 

If  this  be  an  adoption  of  the  doctrine  of 
comparative  negligence,  and  It  be  vicious, 
the  court  has  erred  In  declaring  what  it  has 
conceived  to  be  "tbe  more  logical  as  well 
as  the  more  hnmane  rule,"  and  a  majority  of 
the  judges  have  sustained  it  against  repeated 
assaults. 

WheUier  appellants  had  notice  of  the  peril 
of  respondent,  and  had  time  to  avoid  Injur- 


ing him  notwithstanding  bis  contributory 
negligence,  was  a  question  tot  the  Jury, 
^e  Judgment  is  affirmed. 

ELLIS,  G.  J.,  and  MOUNT,  MOBBIS,  and 
HOLGOMB.  J3.,  concur. 


(100  Wash.  397) 
LOCKE  V.  OREENEl  et  ux. 

(Supreme  Court  of  Washington.    Feb.  26, 

1918.) 

1.  Municipal   Cobpobations   ^:>706(8)  — • 
CaossiNG  Accidents— I  NSTBCfcnoN  8, 

In  action  for  death  of  minor  when  atruclc 
by  automobile  on  street  crossing,  where  plaintiff 
relied  on  negligent  driving  after  discovery  or  the 
duty  to  discover  the  minor's  ignorance  of  the 
approaching  automobile,  and  defendant  relied  on 
the  theory  tbat  the  minor  carelessly  stepped  in 
front  of  the  automobile  when  there  was  no  time 
to  avoid  injury,  an  instruction  oa  tbe  last  clear 
chance  doctrine  was  not  erroneous. 

2.  Municipal   Cobpohationb   *=>70B(2)  — 
Stbeets — Right  to  Use. 

A  pedestrian  has  tbe  same  right  to  use  the 
street  as  a  vehicle,  especially  at  or  near  cros»- 
ings,  though  he  cannot  obstruct  traffic. 

3.  Trial  *=9232(5)  —  iNOTaaonoNS  —  Defini- 
tion OF  "Contbibutobt  Neoligbncb." 

In  action  for  death  of  minor»when  struck  by 
automobile  at  street  crossing,  instruction  that 
there  could  be  no  recovery  if  deceased  was  not 
using  his  faculties  or  powers  of  observation  in  a 
reasonable  way,  having  in  consideration  his  age 
and  experience,  and  that  if  be  had  been  using 
them  in  such  manner  the  accident  would  not  have 
happened^  or  that  bis  failure  to  use  them  con- 
tributed in  any  material  degree  to  tiie  accident, 
and  that  he  did  not  look  for  the  automobile  when 
by  so  looking  he  could  have  observed  its  ap- 
proach  and  avoided  collision  by  tbe  exercise  of 
reason,  sufficiently  defined  contributory  negli- 
gence. 

[Ed.  Kote— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Contribu- 
tory Negligence.] 

4.  Municipal   Cobporatioks   «»706(7)  — 
Cbobsino  Acczdbhtb  —  QuBsnons  roB 

JUEY. 

Evidence  held  to  present  a  question  for  the 
Jury  whether  the  deceased  boy  ran  in  front  ot 
defendant's  automobile. 

Department  2.  Appeal  from  Superior 
Court,  Spc^iane  County;  Hugo  E.  Oswald, 
Judge. 

Action  by  W.  J.  Locke  against  Bcmald  A. 
Greene  and  wife.    Judgment  for  plalntUC, 

and  defendants  appeal.  Affirmed. 

McCarthy  &  Edge,  of  Spokane,  for  appel- 
lants. Glen  E.  Cunningham  and  R.  J.  Dan- 
son,  both  of  Spokane,  for  respondent 

MOUNT,  J.  This  action  was  brought  by 
the  respondent  to  recover  damages  for  the 
death  of  his  son,  who  was  run  over  and  kill- 
ed by  an  automobile  driven  by  defendant  B. 
A.  Greene. 

In  the  complaint  plaintiff  alleged  tbat  the 
defendant  Greene  approached  the  deceased 
boy  on  a  public  street  at  an  unlawful  rate  of 
speed,  and,  without  warning,  soimding  his 
horn,  or  bringing  his  automobile  under  con- 


»For  other  easM  sea  same  topic  and  KBT-NUMBBR  Id  all  Key-Nombered  Disost*  and  IndexM 
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trol,  attempted  to  drive  between  the  deceased 
and  another  b<^,  when  his  automobile  struck 
plaintiff's  SOD  Tyree  Locke,  and  killed  bim. 
For  answer  to  the  complaint  the  defendants 
denied  any  n^ligence,  and  alleged  that  the 
boy  who  met  his  death  was  guilty  of  con- 
tributory negligence  because  he  stepped  In 
front  of  defendants'  car  when  there  was  no 
time  for  the  defendants  to  avoid  the  collision. 
Upon  these  Issues  the  case  was  tried  to  a 
Jury,  and  resulted  In  a  verdict  and  Judgment 
la  favor  of  the  plalntltF.  The  defendants 
have  appealed. 

The  facts  are,  In  substance,  as  fcdiows: 
On  the  morning  of  the  4th  day  of  July,  1916, 
the  resp(Hident*s  son,  Tyree  I^ke,  and  anoth- 
er boy  were  shooting  firecrackers  In  the  dty 
of  Spokane.  They  were  upon  Monroe  street, 
a  street  which  runs  In  a  northerly  and  south- 
erly direction.  Eleventh  avenue  intersects 
this  street  from  the  west  A  little  south  of 
the  Intersection  of  Eleventh  avenue,  Xorman 
avenue  enters  from  the  east  upon  Monroe 
.street  The  two  boys,  on  that  morning,  came 
from  Eleventh  avenue  onto  Monroe  street, 
and  proceeded  a  short  distance  to  the  north. 
One  of  the  boys  was  standing  about  the  mid- 
dle of  Monrof  street,  and  near  the  rails  of 
a  street  car  line  which  was  upon  that  street. 
Tyre©  Locke  was  on  the  east  side  of  Monroe 
street,  a  little  to  the  east  of  the  other  boy. 
He  was  somewhere  near  the  curb.  The  boys 
were  looking  to  the  westward.  A  street  car, 
going  south,  passed  them  while  they  were  in 
this  posidoD.  The  appellant  Greene  was 
driving  his  automobile  from  the  south  to 
the  norih  on  Monroe  street  He  saw  these 
boys  for  a  distance  of  800  feet  before  he  came 
to  them.  He  met  the  street  car  a  short  dis- 
tance south  of  where  the  boys  were.  He  tes- 
tifies that  he  was  traveling  12  or  IS  miles 
per  hour  on  a  slight  down  grade ;  that  there 
was  room  enough  to  pass  between  the  boys, 
and  he  undertook  to  do  so;  and  that  Tyree 
Locke  stuped  in  fr<mt  of  his  automobile,  and 
was  struck  by  the  front  right-hand  fender, 
and  the  automobile  ran  over  Mm  and  killed 
htm. 

The  theory  of  the  resp<Hident  at  the  trial 
was  that  the  boys  were  standing  near  togeth-. 
er,  that  they  did  not  see  the  automobile,  and 
that  it  came  down  upoaa.  them  without  warn- 
ing, and  ran  over  Tyree  Locke  and  killed  him. 
The  theory  of  the  defense  was,  as  above  in- 
dicated, that  the  appellant  was  driving  his 
car  at  a  moderate  rate  of  speed,  that  he  un- 
dertook to  go  between  the  two  boys,  where 
there  appeared  to  be  plenty  of  room,  and 
that  the  deceased  boy  stuped  in  front  of 
ai^llanti^  car  and  was^  for  that  reason, 
killed. 

The  court  instructed  the  Jury,  among  oth- 
er things,  as  follows: 

"You  are  instructed  that  If  you  find  that 
Tyt^  Locke  was  not  using  his  faculties  or 

Emen  of  observation  In  a  reasonable  way,  ha^ 
g  in  conrideration  lus  age  and  experieQce,  and 
that  If  he  had  been  using  the  same  la  such  man- 
ner the  accident  would  not  have  happened,  or 


that  bis  failure  to  use  the  same  contributed  in 
any  material  degree  to  the  happening  of  the  ac- 
cident, and  these  things  you  believe  by  a  fair 
preponderance  of  the  evidence,  then  his  father 
canuot  recover  from  either  of  the  defendants. 
unJeas  jfou  further  believe  from  the  evidence 
that,  at  the  tame  time,  said  Tyree  Locke  WM 
wtcontdom  of  the  approach  of  the  defendant^a 
automohile,  and  the  defendant  driver  thereof  »aio 
gaid  Tyree  Locke  and  observed  his  ttaie  of  mind 
and  discovered  hia  peril  in  time  to  have  avoided 
the  coUision  with  him  and  failed  in  this  duty." 

,  The  court  further  gave  the  following  In- 
struction: 

"If  you  believe  from  the  evidence  that  Tyree 
Locke  collided  with  the  automobile  of  the  de- 
fendants, tbat  when  he  came  into  collision  with 
it  he  was  in  tbat  part  of  the  east  side  of  Monroe 
street  in  which  automobiles  are  required  to 
travel,  and  that  he  did  not,  either  before  enter- 
ing upon  or  when  in  that  portion  of  the  street, 
look  tor  the  approach  of  automobiles  from  the 
south,  and  that  by  so  looking  he  could  by  the 
esercifie  of  reasonable  care  have  observed  the 
approach  of  the  automobile,  and  could,  by  the 
exercise  of  reasonable  cnre  have  avoided  cominfc 
in  collision  therewith,  then  he  would  be  guilty 
of  contributory  negligence,  and  your  verdict 
should  be  for  the  defendant,  unless  you  further 
helieve  from  the  evidence  that  at  satd  time  said 
Tyree  Locke  iraa  unconscious  of  the  approach  of 
the  defendant's  automobile:  that  the  defendant 
driver  thereof  gaw  $aid  Tyree  Locke  and  ob- 
served his  state  of  mind  and  discovered  his  peril 
in  time  to  have  avoided  the  collision  with  him 
and  failed  in  hie  dutjf." 

[1]  It  Is  strenuously  argned  by  the  appel- 
lant that  the  italicized  portions  of  these  two 
Instnidlons  are  erroneous,  because  ttiey  seek 
to  apply,  the  dortrlne  of  last  clear  chance  to 
the  focts  In  the  case.  As  we  hare  indicated 
above,  the  re^Kuident  tried  the  case  upon  the 
theory  that  the  emtellants  saw  the  boys  upon 
the  street  and  should  have  known,  from  the 
manner  of  the  boys,  that  they  did  not  see  the 
approach  of  the  appellants*  car;  that  the 
appellants,  driving  at  an  nnreasonable  rate  of 
speed,  carelessly  ran  the  boy  down  and  killed 
htm ;  while  the  appellants'  theory  was  that 
the  boy  carelessly  stepped  in  front  of  the  ap- 
proaching automobUe  when  there  was  no 
time  to  avoid  the  Injury,  and  met  bis  death 
therein.  These  Instructions,  we  tbXnk,  pre- 
sent both  theories  ot  the  case,  and  under  the 
rule  which  this  court  has  followed  In  a  num- 
ber of  cases  the  Italicized  portions  of  ttiese 
instructions  was  not  error.  In  the  case  of 
M<»so  V.  Stantm  Co.,  75  Wash.  220.  at  page 
228,  134  Pac.  941.  at  page  945  [Lk  R.  A. 
1916A,  943],  we  said: 

"The  courts  are  wide  of  an  agreement  as  to 
the  extent  of  the  last  chance  doctrine  as  applied 
to  the  operation  of  trains,  street  cars,  automo- 
biles, and  the  like.  But  what  we  conceive  to  be 
the  sounder  view  is  this:  Assuming  that  a  trav- 
eler has  negligently  placed  himself  in  a  danger* 
ous  situation  upon  the  highway,  then,  as  we 
have  seen,  whenever  the  person  in  control  of 
such  agency  actually  sees  the  traveler's  situation 
and  should  appreciate  his  danger,  the  last  chance 
rule  applies,  without  regard  to  the  continning 
negligence  of  the  traveler  concurring  with  that 
of  the  operator  up  to  tbe  very  instant  of  the 
injury."  Herrlck  t.  Washington  Water  Power 
Co.,  75  Wash.  149,  1S4  Pac.  934.  48  L.  R.  A. 
(K.       040;  Underbill  v.  Stevenson,  170  Pu. 
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It  follows  tliat  tbe  Italicized  portions  of 
these  instmcUoDS  were  not  erroneous. 
[2]  At  tbe  b^lnnlng  of  one  of  tbe  instrnc- 

tlons  tbe  court  said  to  the  jary: 

"Xou  are  instrocted  that  Tyree  Locke  had  the 
■ame  right  to  use  tbe  public  street  of  the  city 
that  tbe  defendant  bad.^' 

It  la  argued  tbat  tbls  was  error.  We  ttdnk 
there  can  be  no,  donbt  tbat  a  pedestrian  has 
tbe  same  ri^t  to  the  use  of  a  public  street 
as  a  veblcle^  espedally  at  or  near  crossinga. 
These  boys,  at  the  ttane  of  tbe  accident,  came 
upon  Monroe  street  at  a  street  crossing. 
They  were  a  little  to  tiie  norOi  of  that  cross- 
ing, and,  while  It  was  tbelr  privilege  to  be 
upon  the-  street,  they,  oC  course,  would  not  be 
aatborlzed  to  obstruct  traffic  any  more  than 
a  Tebi<de;  but  certainly  It  cannot  be  said 
that  a  pedestrian  has  less  right  to  be  upon  a 
public  street  than  a  Tcbicle.  We  think  there 
is  no  error  in  this  sentence,  and,  when  used 
with  reference  to  the  other  Instructions,  tbe 
court  meant  that  a  pedestrian,  when  upon  a 
street,  had  tlie  same  right  as  a  vehicle. 

Appellants  next  argue  tbat  tbe  court  erred 
In  refusing  to  give  requested  Instructions 
numbered  2,  3,  6,  7.  and  8 ;  but  we  are  satis- 
fied that  tbe  gist  of  these  Instmctlona  was 
given  In  the  part  not  Italldzed  of  those  alwve 
considered. 

[3]  It  is  argued  tliat  the  court  nowhere  de* 
fined  contributory  negligence;  but  it  is  ap- 
parent that  the  two  Instructions  above  quot- 
ed contained  a  definition  of  contributory  neg- 
ligence, and  told  tbe  Jury,  In  substance,  that, 
if  there  was  failure  on  the  part  of  the  de- 
ceased to  look  for  the  approach  of  automo- 
biles from  the  south,  or  failure  to  use  rea- 
sonable care,  and  thereby  have  avoided  the 
accident,  there  could  be  no  recovery.  Of 
course  this  meant  that  there  could  be  no  re- 
covery if  tbe  appellant  was  not  guilty  of  neg- 
ligence which  primarily  caused  the  collision. 
The  instructions  given  by  the  court  in  this 
case  appear  to  have  been  carefully  prepared. 
They  state  the  law  of  tbe  case  clearly  and 
concisely,  and  we  are  saUsfied  tbat  there  was 
no  error  in  the  Instructions. 

[4]  It  Is  lastly  argued  by  the  appellants 
that  tbe  court  erred  In  refusing  to  grant  a 
nonsuit ;  but  It  Is  apparent  from  the  state- 
ment of  tbe  case  which  ^ve  have  hereinbefore 
made  that  tbe  question  of  the  negligence  of 
the  appellants  was  one  for  the  jury.  If  tbe 
appellant,  as  evidence  offered  by  the  respond- 
ent tends  to  show,  was  driving  his  automo- 
bile at  an  unreasonable  rate  of  speed  past  the 
street  car,  and  upon  the  boys  who  were 
standing  In  the  street,  nneonsdous  of  his  ap- 
proadi,  there  can  be  no  doubt  of  liability. 
If  the  deceased  boy  stepped  inmiedtately  in 
front  of  the  automobile  of  the  appellants 
when  there  was  no  time  to  avoid  the  acci- 
dent, of  coarse  there  could  be  no  recovery; 
but  a  question  was  submitted  to  the  Jury  by 
tbe  appellants,  as  follows:  "Did  Tyree  Locke 


run  in  front  ot  Dr.  Green^  automobile?*' 
The  jury  ansvered  this  question  In  the  nega- 
tlve.  So  that  the  remaining  question  In  tbe 
case  was  wbetAer  tbe  appellant  driver  of  the 
aut(»uobUe  saw  the  boya  In  time  to  avoid 
striking  them  and  was  negUgoit  in  not  bar- 
ing bis  car  under  control  at  tliat  time.  That 
was  a  question  for  the  Jury,  and,  we  think, 
was  properly  submitted. 
The  Judgment  must  therefore  be  affirmed. 

^3^8,  a  J.,  and  HOLCOMB  and  OHAD- 
WICK.  JJ.,  concur. 

'  '  (100  Wwb.  442) 

TAR  V.  MODEL  BAKEBT  CO.    (Na  14160.) 
(Supreme  Court  of  Washington.   Mandi  2, 

ms.) 

1.  Appeal  and  Erbor  ■^=3544(1) — Statement 
OF  Facts— Effect  of  Sthikinq. 

Where  statement  of  facts  was  stricken  on 
motion  prior  to  hearing,  all  inquiry  into  assign- 
ments of  error  going  to  the  rejection  of  offered 
testimony  and  into  all  assignments  upon  in- 
structions of  the  court  is  cut  off. 

2.  Appkajl  and  Ebbob  «=»544(1)— Statbubnt 
or  Facts— EvFBOT  of  Stbikiho. 

Where  the  statement  of  facts  has  been 
stricken,  the  merit  of  the  instructiooa  cannot 
be  determined  on  appeal  unless  they  would  be 
wrong  under  any  conceivable  state  of  facts. 

3.  Appeal  ano  BBBOB-«sa907(3)— Statbmxnt 
OF  Facts. 

Where  the  errors  relied  on  cannot  be  review- 
ed without  reference  to  a  statement  of  facts, 
and  there  is  none,  a  presumption  of  regularity 
calling  for  an  affirmance  attends  the  judgment. 

4.  Appeal  and  Ebbob  ^==>f>44(l) — Statement 
OF  Facts— Effect  op  Steikinq. 

Where  the  statement  of  facta  ha^  been 
stricken,  the  tranelation  of  a  technical  term  by 
the  court  cannot  be  held  to  be  a  comment  upon 
the  weight  of  evidence  which  calls  for  a  new 
trial,  since  to  work  such  result  the  comment 
must  be  preJadidaL 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County. 

Action  by  William  Tar  against  the  Model 
Bakery  Company.  Judgment  for  defendant, 
and  plaintiff  appeals.  Affirmed. 

W.  B.  Mitchell,  of  Spokane,  for  appellant 
Danson,  Williams  &  Dauson  and  George  D. 
Lantz,  all  of  Spokane,  for  respondent. 

CHADWICK,  J.  [11  Prior  to  the  time  set 
for  the  bearing  of  this  case  the  statement  of 
facts  was  stricken  on  the  motion  of  respond- 
ent. This  precludes  all  inquiry  iuio  assign- 
ments of  error  going  to  the  rejection  of  of- 
fered testimony  and  also  to  all  assignments 
upon  the  Instructions  of  the  court  Weld  v. 
Wheeler,  90  Wash.  178,  155  Pac.  748;  Mor- 
gan V.  Bankers'  Trust  Company,  63  Wash. 
476,  115  Pac.  1047. 

[2,  3]  We  have  often  held  that  It  is  error 
to  Instruct  the  Jury  by  submitting  the  law  In 
the  way  of  abstract  propositions.  It  fol- 
lows as  a  matter  of  course,  If  instrucUons 
must  have  some  reasonable  relation  to  the 
facts,  that  tbe  merit  of  the  instructions  can 
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only  be  determined  by  reference  to  the  facts, 
unless,  indeed,  the  instructions  complained 
of  would  be  wrong  under  any  concelvuble 
state  of  facts,  which  is  not  urged  by  counseL 
The  rule  Is  well  established  that,  where  the 
errors  relied  on  cannot  be  reviewed  without 
reference  to  the  statement  of  facts,  a  pre- 
sumption of  regularity  calling  for  an  af- 
firmance attends  the  Judgment.  Stedman  v. 
Keener,  71  Wash.  462,  128  Pac.  1047;  Mc- 
Donald V.  Van  HouteD,  D9  Wash.  593,  HO 
Pac.  428;  Taklma  Grocery  Co.  v.  Benoit,  56 
Wash.  208.  105  Pac.  476. 

[4]  It  Is  also  contended  that  the  court 
made  comment  on  the  evidence  to  the  preju- 
dice of  appellant.  In  one  of  its  instructions 
the  court  said : 

"The  evidence  of  the  physician  in  the  case 
shows  that  plaintiff  was  suffering  from  occu- 

f>ational  dermatitis,  which  simply  means  an 
nflammatioD  due  to  dishwashing.''^ 

Reference  to  the  testimony  of  witnesses 
may,  or  may  not,  be  a  comment  within  the 
meaning  of  the  Constitution,  depending  en- 
tirely upon  a  view  of  the  whole  testimony, 
which  can  only  be  had  by  a  refCTCnce  to 
the  statement  of  facts.  Such  comments 
must  be  prejudicial.  Earles  v.  BIgelow,  7 
Wash.  681,  35  Pac.  390;  Johnson  v.  North- 
Iiort  Smelting  &  Refining  Co.,  BO  Wash.  569, 
97  Pac.  746;  Sheflleld  v.  Union  Oil  Ca,  82 
Wash.  386,  144  Pac.  529. 

We  think  It  would  do  violence  to  the  spirit 
of  the  law  to  hold,  in  the  absence  of  a  rec- 
ord, that  the  translation  of  a  technical  term 
by  the  court  was  a  comment  calling  for  a 
new  trial.  The  fact  may  not  have  been  con- 
troverted. Conover  v.  Carpenter,  57  Wash. 
147,  106  Pac.  620;  Carlisle  Packing  Co.  v. 
I>emlng,  62  Wash.  455,  114  Pac  172;  White 
V.  Jansen,  81  Wash.  485,  142  Pac.  1140. 

Affirmed. 

ELLIS,  C.  J.,  and  MOUNT,  MORRIS,  and 
HOLOOMB,  JJ.,  concur. 


(lOO  Wash.  481) 

STATE  ex  rel  MOORB  et  ax.  v.  SUPEailOR 
COURT  OF  SPOKANE  COUNTT. 
(No.  14639.) 

(Supreme  Court  of  Washington.   Mardi  2, 
1918.) 

1.  BuiNENT  Domain  <8=>246(3)— Conhkmna- 
TioN  Pboceedinqs— Abandonment. 

Condemnation  proceedings  by  a  railroad  are 
abandoned  when  it  files  its  motion  to  dismiss, 
within  a  reasonable  time  after  the  return  of 
verdict  awarding  damages. 

2.  EuiKENT  Domain  «=9246(3)  —  Condehna- 

TION   PaOCBEOZNOB  —  ABANnONMBNT  —  EVX- 

DENCB. 

It  is  evidence  of  abandonment  of  condemna- 
tion proceedings  for  right  of  way  that  the  raU- 
rcMul  on  buildiDg  into  the  city  abandons  the  part 
of  its  route  over  the  lands  in  question,  and  pro- 
ceeds by  a  different  route  under  a  trackage 
agreement  with  another  company. 


8.  EiianBNT  Doicaut  ^246(2h-Ooin>BifnA- 

raOR  PbOCBKDINOS— RlGItT  TO  ABANnON. 
A  railroad  may  abandon  condemnation  pro- 
ceedings after  an  award  of  damages;  the  rights 
of  the  parties  not  changing  till  the  damagea 
have  been  ascertained  and  paid. 

4.  CoNsnTunoNAi.  Law  «=»93(1)— Condem- 
nation Proceedings  —  Award  —  VEarrED 
BioHT  OP  Pbopebtt  Owner. 

The  owner  of  land  for  which  condemnation 
proceedings  have  been  instituted  can  obtain  no 
Tested  rigiit  to  the  award  till  by  Its  payment  the 
condemnuiK  party  has  obtained  the  r^ht  to  ap- 
propriate the  land  to  its  use. 

Department  2.  Original  proceeding  by  thft 
State,  on  the  relation  of  James  Z.  Mooro 
and  wife,  against  the  Superior  COurt  of  Spo- 
kane County,  and  Hon.  Bruce  Blake,  Judge. 
Writ  denied. 

Robertson  ft  MUler,  E.  H.  Snllivan,  and 

5.  R.  G-reen,  all  ofl  Spokane,  for  relators. 
Cullen,  Lee  ft  Matthews,  of  Spokane,  for 
respondent 

MORRIS,  J.  Relators  by  this  writ  seek 
a  review  of  the  orden  of  the  lower  court 
dismissing  condemnation  proceedings  as  to 
lands  of  the  relators.  The  condemnatloa 
proceedings  were  commenced  In  the  lower 
court  ou  September  7,  1909,  by  the  Chicago, 
Milwaukee  ft  Puget  Sound  Railway  Company 
seeking  to  condemn,  among  other  lands, 
eight  lots  belonging  to  relators  In  East  Side 
Syndicate  addition  to  Spokane;  the  rail- 
way company  at  the  same  time  filing  in  the 
county  auditor's  office  a  notice  of  Us  pendens. 
In  due  time  an  order  of  necessity  was  made, 
and  on  April  IS,  1910,  a  hearing  was  bad 
for  the  purpose  of  ascertaining  the  amount 
to  be  awarded  relators  for  the  taking  of 
their  land,  and  a  verdict  returned  fixing  ttie 
damages  $30,000.  Within  two  days  the 
railway  company,  beine  dissatisfied  with 
the  amount  ct  the  verdict,  filed  a  motion  for 
a  new  trial.  Nothing  seems  to  have  been 
done  by  dttaer  party  relaUve  t<^  this  motion 
until  August  27th.  when  a  stipulation  was 
made  for  Its  hearing  on  September  Sd.  In 
the  meantime  on  June  21st  Uie  railway  com- 
pany obtained  a  franchise  from  the  dty  of 
Spokane  to  construct  a  railway  line  into  the 
dty  over  a  route  covering  the  lands  ot  re- 
lators, and  on  August  8th  filed  its  formal 
acceptance  of  such  ftunchlse  with  the  dty 
clerk.  On  Sept^ber  2d  the  railway  com- 
pany filed  its  motion  to  dismiss  the  condenth- 
nation  proceedings  and  noted  the  motion  for 
hearing  SePt^ber  10th.  Neither  the  mo- 
tion for  a  new  trial  nor  the  motion  to  die- 
mdss  was  heard  at  the  time  noted.  On  March 
8,  1911,  relators  filed  a  motion  for  Judgment 
on  the  verdict  All  of  these  pendii^  motions 
seem  to  have  been  heard  togetbw  the 
lowet  court  on  April  8,  1911,  when  the  low- 
er court  granted  the  railway  company's  mo- 
tion to  dismiss  conditioned  on  the  ^try  of 
Judgment  on  the  verdict  and  tiie  payment  of 
costs  to  relators.    The  railway  company 
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failed  to  oHniilr  wlUi  Oiese  conditions  for 
the  reaaona  now  stated  tbat  It  ftared  Its 
act  migbt  be  construed  as  a  waiver  of  Its 
motion  to  dismiss.  The  matter  rested  In 
this  condition  nntll  January  2S,  1917,  whea 
the  railway  ctnupany  filed  a  secood  motion  to 
dismiss.  On  May  Slst  relators  filed  a  second 
owtion  fiir  Judgment  on  the  verdict.  These 
two  motions  were  heard  together  and  on 
November  1,  1917,  the  lower  court  denied 
relators'  motion  for  judgment  and  granted 
the  railway  company's  motion  to  dlnniss 
conditioned  as  In  the  order  of  Ainil  8,  1911, 
that  Judgment  be  first  entered  on  the  ver- 
dict whereuixMi  the  proceedings  would  be 
dismissed  at  the  cost  ot  the  railway  o«n< 
pany.  Hda  is  the  ordw  iq>  tor  review. 

[1-41  These  facts  present  the  question 
whether  or  not  the  railway  company  aCan- 
doned  the  condemnation  proceedings.  We 
think  it  clear  that  it  baa  done  so,  and  that 
sodi  abandonment  took  place  when  it  filed 
Its  motion  to  dismiss  on  September  2,  1910, 
whidi  waa  within  a  reasonable  time  after 
tiie  return  of  the  verdict  awarding  damages. 
Further  evidence  of  abandonment  Is  shown 
by  the  fact  that  the  railway  company  upon 
building  its  line  into  Spokane  from  the  east 
abandoned  that  part  of  the  route  crossing  re- 
lators' lands  and  proceeded  by  a  different 
route  under  a  trackage  agreement  with  an  es- 
tablished railway  Una  That  a  railroad  may 
abandon  Condemnation  proceedings  after 
the  award  of  damages  is  well  settled  in  this 
stata  Pt  Angeles  R.  R,  Co.  v.  Cook,  38 
Waph.  184,  80  Pac.  305;  Pt.  Townsend  So. 
R.  R.  Co.  V.  Barbare,  46  Wash.  275,  89  Paa 
710.  Such  is  also  the  general  T(ule  in  the 
absence  of  statutory  provisions.  Nixon  v. 
Man-,  190  Fed.  913,  111,  C.  C.  A  503.  36  L. 
R.  A.  (N.  S.)  1067 :  Cunningham  v.  MMnphls 
H.  R.  Terminal,  126  Tenn.  343.  149  S.  W. 
103,  .\nn.  Cas.  1913E,  1062;  Lewis  on  Emi- 
nent Domain,  i  656. 

The  reason  for  this  rule  In  states  with 
constitutional  and  statutory  provisions  such 
as  ours  is  that  the  land  cannot  be  taken  un- 
til the  damages  have  been  first  ascertained 
and  paid.  UntU  that  time  the  rights  of  the 
parties  have  not  changed.  The  cMideranlng 
party  has  acquired  nothing,  and  the  land- 
owner has  lost  nothing.  By  the  same  rea- 
soning that  prevents  the  condemning  party 
from  obtaining  any  vested  right  to  the  land 
to  be  taken  until  the  damages  have  been  as- 
certained and  paid  It  follows  that  the  ovnier 
of  the  land  can  obtain  no  vested,  right  to 
the  award  until  by  Its  payment  the  condemn- 
hig  party  has  obtained  the  right  to  appropri- 
ate his  land  to  its  use.  State  ex  rel.  Struntz 
V.  Spokane  County,  85  Wash.  187,  147  Pac. 
879. 

The  reasM)  for  the  long  delay  In  this  case 
Is  aroarent  The  railway  company  regard- 
ed the  conden2na.tlon  award  as  excessive  and 
did  not  desire  to  appropriate  the  lands  of 


the  relators  at  that  prioek  Bdatofs  obtained 
an  award  whidi  tbc^  desired  to  enforce  as 
a  money  judgment,  and  not  subject  them- 
selves to  the  diatacra  of  a  second  condemna- 
tion or  ttie  return  of  a  smsJler  award.  Jt 
relatiHtf  dedre  bad  been  only  to  dear  tbeAr 
lands  ot  the  condemnatlmi  proceeding^  fhey 
could  at  any  time  after  the  railway  cam.-. 
pany  had  filed  Its  motion  to  dismiss  have  ob- 
tained an  order  from  the  lower  court  dis- 
missing the  iwoceedings  oa  the  ground  ot 
abandonment;  th^  wmot,  therefore,  throw 
the  whole  burden  of  this  delay  upcm  the 
railway  company,  since  the  opportunity  to 
proceed  was  as  mudi  within  their  power 
as  within  tbat  ot  the  railway  company. 

We  find  no  error  in  the  order  complained 
of,  and  the  writ  Is  doiIed. 

ELLIS,  a  J.,  and  MOUNT,  OHADWIOK, 
and  HOLCX)MB,  JJ.,  concur. 


OOO  Wash.  40B) 
TATLOB  et  al.  v.  CITY  OF  SPOKAm 
(No.  1426S.) 

(Supreme  Oourt  ot  Wasblngton.    Feb.  26. 
1918.) 

1.  MU.NIOIFAL   CORPOBATIONB  9=>822(^— IH- 
JUBIKS  ON  STBBETS—lNSTBDC-riONS. 

la  aa  action  for  injuries  sustained  on  an  icy 
sidewalk,  the  court  charged  that,  if  plaintiff 
knew  of  the  dangerous  condition  of  toe  side- 
walk, the  law  required  more  care  than  if  she 
knew  nothing  about  it ;  that  the  degree  of  care 
would  still  be  ordinary  care,  but  that  she  would 
be  required  to  use  the  ordinary  care  which  rea- 
sonable prudence  and  caution  would  dictate  to 
the  ordinary  traveler  as  being  proper;  that  if 
she  exercised  this  care,  and  injury  resulted,  she 
was  without  fault,  but  if  not,  and  the  failure 
BO  to  do  proximately  contributed  to  the  iujury, 
she  was  negligent,  and  could  not  recover ;  tbat 
the  question  of  whether  on  all  the  facts  she  was 
guilty  of  negligence  was  for  the  jury,  and  tbat, 
while  any  previous  'knowledge  of  the  condition 
of  the  sidewalk,  and  the  wearing  of  high-heeled 
shoes,  were  not  conclusive  tbat  she  was  guilty 
of  contributory  negligence,  yet  the  jury,  if  they 
found  that  such  acts  or  omissions  on  her  part 
were  acts  of  negligence  contributing  proximately 
to  her  injury,  migbt  Sud  for  defendant.  Held, 
that  this  instruction  was  not  erroneous,  as  mak- 
ing the  character  of  the  shoes  worn  an  independ- 
ent act  o£  negligence,  but  merely  told  the  jury 
tbat  if  plaintiff  had  knowledge  of  the  condition 
of  the  sidewalk,  and  was  wearing  higb-heeled 
shoes,  and  if  sucb  acta  were  acts  of  negligence, 
she  could  not  recover. 

2.  MUNICIFAZ.  CoBPOBATions  4=»821(20>— In- 
JUBiES  ON  Stbeets— ^Questions  fob  Jubt. 

In  an  action  for  injuries  sustained  on  an  icy 
sidewalk,  where  the  shoes  worn  by  plaintiff 
were  in  evidence,  it  was  a  question  for  Uie  jury 
whether  it  was  negligence  to  wear  such  sooea 
on  an  icy  sidewalk. 

3.  Appeai,  and  Errob  $=>1033f5) — ^Tbial 
186,  194(16)— iNSTBucnoNS—CoHiaiNTS  oh 
Evidence  —  Ebbob  in  Appeuant's  Pavob. 

Id  an  action  for  Injuries  sustained  on  an  icy 
sidewalk,  an  instruction  that  the  fact,  if  true, 
that  plaintiff  was  wearing  high-heeled  shoes  was 
not  conclusive  that  she  was  goilty  of  contribu- 
tory negligence  was  neither  a  commoit  <m  a  fact 
nor  on  the  weight  to  be  attributed  to  the  fact 
that  she  was  wearing  high-beelcd  shoes,  and,  if 
error,  was  error  in  plaintiff's  favor. 
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4.  HuniOIPAL  COBFOUTIORB  ^S»821(19,  20)— 
INJUBIBS  on  STKEETS-TQtrSSnONB  FOB  JUBT. 
!□  BQ  action  for  injuries  sustained  on  an 
icj  sidewalk,  evidence  held  to  make  a  question 
for  the  Jury  as  to  whether  plaintiff's  shoes  were 
the  kind  usually  Mora,  and  whether  they  were 
the  primary  cause  of  Ue  acddent 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  E.  H.  Sullivan, 
Judge. 

Action  by  Ruth  K.  Taylor  and  husband 
against  the  City  of  Spokane.  From  a  Judg- 
ment for  defendant,  plaintiffs  appeal.  Af- 
finned. 

Danson,  Williams  &  Danson,  of  Spokane, 
for  appellants,  J.  M.  Geraghty  and  Alex.  M. 
WttnstOD,  both  of  Spottane,  for  respondent 

MOUNT,  J.  Mr&  Ruth  K.  Taylor,  one  of 
the  plaintiffs  in  this  action,  was  Injured  as 
the  result  of  a  fall  upon  an  loe^vered  side- 
walk In  the  city  of  Spokane.  She  and  her 
husband  sued  the  dty  to  recover  damages, 
alleging  negligence  In  permitting  the  side- 
walk to  be  covered  with  ice  upon  which  ash- 
es bad  been  thrown.  The  dty,  for  answer, 
denied  n^Ugmce  on  its  part,  and  alleged 
contributory  negligence  on  the  part  of  the 
plaintiff  Ruth  K.  Taylor  by  reason  of  the  fact 
that  she  knew  the  condition  of  the  walk,  and 
was  negligent  In  going  thereon  wearing  high- 
heeled  shoes.  The  cause  was  tried  to  the 
court  and  a  Jury ;  a  verdict  was  returned  In 
favor  of  the  defendant ;  a  Judgmrat  of  dis- 
missal was  entered;  and  the  plaintiffs  have 
appealed,  alleging  error  in  an  instructlm  of 
the  court  to  the  Jury  as  follows: 

"I  instruct  you  that  if  Mrs.  Taylor  knew  of 
the  alleged  dangerous  condition  of  the  sidewalk 
prior  to  the  time  of  the  accident,  then  the  law 
would  require  more  care  on  her  part  to  avoid 
injury  than  if  she  knew  notbins  about  it  The 
degree  of  care  in  each  case  required  to  be  used 
by  Mrs.  Taylor  would  still  be  ordinary  care, 
and  she  would  not  be  under  obligation  to  use 
a  greater  degree  of  care  than  ordinary  care, 
but  would  be  required  to  use  that  degree  of 
care,  to  wit,  ordinary  care,  which  reasonable 
prudence  and  caution  would  dictate  to  the  ordi- 
nary traveler  as  being  proper  to  be  used.  When 
a  person  knows  of  a  dangerous  sidewalk,  the 
law  requires  of  her  to  exercise  such  reasonable 
care  as  an  ordinarily  prudent  and  cautious  per- 
son would  use  under  like  circumstances.  If 
this  is  done,  and  injury  results,  the  person  is 
without  fault  and  if  yon  find  this  to  be  the 
case,  Mrs.  Taylor  was  not  guilty  of  contribu- 
tory negligence.  If  this  was  not  done,  and  the 
failure  so  to  do  proximately  contributed  to  the 
injury,  then  Mrs.  Taylor  was  guilty  of  contribu- 
tory negligence,  and  cannot  recover.  The  ques- 
tion of  whether,  upon  all  the  facts  in  the  case  as 
disclosed  from  all  the  evidence.  Mrs.  Taylor  was 
or  was  not  guilty  of  contributory  negligence 
is  one  for  your  determination,  and  while  pre- 
vious knowledge,  if  you  find  she  had  such  knowl- 
edge, of  the  condition  of  the  sidewalk,  on  the 
part  of  Mrs.  Ta-lor,  and  the  fact  that  she  was, 
if  you  find  that  she  was,  wearing  high-beeled 
shoes,  is  not  conclusive  that  she  was  guilty  of 
contributory  n^ligence,  yet  you  have  a  right  to, 
and  may.  if  you  find  that  such  acts  or  omis- 
sions on  her  part  were  acts  of  negligence  con- 
tributing proximately  to  her  injury,  find  for  the 
defendant." 


[1,2]  It  is  argued  by  counsel  for  the  appel- 
lants that  this  instruction  Is  erroneous  be- 
cause it  makes  the  character  of  the  shoes 
worn  an  independent  act  of  negligence.  We 
think  there  Is  no  merit  In  this  contention. 
The  instruction  tells  the  Jury  that  If  they 
found  that  Mrs.  Taylor  had  knowledge  of 
the  condition  of  the  ^dewalk,  and  was  wear- 
ing high-heeled  shoes,  and  If  they  found  that 
such  acts  were  acts  of  negligence,  then  she 
could  not  recover.  But  even  if  we  were  to  con- 
clude that  the  Instruction  is  susceptible  of 
the  construction  which  appellants  seek  to 
place  upon  It.  we  think  it  would  not  In  that 
event  be  erroneous,  4lnce  It  was  a  question 
for  the  Jury  to  determine  from  the  character 
of  the  shoe  which  was  placed  In  evidence  by 
the  appellants  whether  it  was  negligence  for 
Mrs.  Taylor  to  wear  such  shoes  upon  an  icy 
sidewalk. 

In  the  case  of  Armstrong  v.  Yakima  Hotel 
Co.,  75  Wash.  477,  135  Pac.  233,  where  It  was 
contended  that  the  shoes  worn  by  the  re- 
spondent In  that  case  had  high  heels,  which 
caused  the  acddent,  and  where  the  defense 
was  one  of  contributory  negligence,  because 
the  respondent  wore  a  narrow  skirt  and  high- 
heeled  shoes,  we  said: 

"Both  the  skirt  and  the  shoes  were  in  evi- 
dence. Oil  such  a  conflict,  it  is  elementary  that 
the  questions  of  negligence  and  contributory  neg- 
ligence were  both  for  the  jnry." 

So  it  was  in  this  case.  If  either  the  knowl- 
edge  of  the  cmiditlon  of  the  sidewalk  or  the 
fact  that  Mrs.  Taylor  was  wearing  improper 
shoes  with  which  to  go  iip<m  a  walk,  the  con- 
dition of  which  she  knew,  was  the  primary 
cause  of  the  acddent,  she,  ot  course^  was 
gnilty  of  contributory  negU^nee,  and  could 
not  recover. 

[S]  A^iellants  furthw  contend  that  the 
statement  in  the  instruction  that: 

"The  fact  that  she  was,  if  you  find  that  she 
was,  wearing  high-beeled  shoes,  is  not  conclusive 
that  she  was  guilty  of  contributory  negligence" 

— ^Is  equivalent  to  instmcting  the  Jury  that, 
if  Mrs.  Taylor  was  wearing  high-beeled  shoes, 
that  was  evidence  of  negligence,  and  entitled 
to  any  weight  short  of  ccmdustveness;  and 
it  Is  ai^ed  that  this  was  a  comment  upon 
the  evidence.  We  Uiink  it  was  neither  a 
oomment  upon  a  fact  nor  upon  the  weight  to 
be  attributed  to  the  fact  that  she  was  wear- 
ing high-heeled  shoes.  The  court  simply  told 
the  Jury  that  If  they  found  It  was  a  fact  that 
she  was  wearing  hlgh-heded  shoes,  that  fact 
was  not  conclusive  that  she  was  guilty  of  nes- 
Ilgence.  It  this  statonent  were  held  to  be 
error,  it  would  be  error  in  fovor  of  appellants. 

[4]  Appellants  also  argue  that  there  was 
no  evidence  that  the  heels  of  these  shoes  were 
h^her  than  those  ordinarily  worn  upm  the 
street.  One  of  the  shoes  admittedly  worn  by 
Mrs.  Taylor  ma  introduced  in  evidence. 
Mrs.  Taylor,  vrhsn  a  witness  upon  the  stand, 
testified  that,  at  the  time  of  her  fall,  she 
made  a  statement  that  she  was  afraid  her 
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husband  would  attribute  the  fall  to  her  hlgh- 
heeled  shoes.  A  vritoesa  for  the  respondent 
testified  that  her  statement  was  that  the 
accident  was  caused  by  "those  foolish  high- 
heeled  shoes."  The  Jury  was  at  liberty  to 
decide  from  this  evidence  whether  the  shoes 
vere  the  kind  usually  worn,  and  whether  the 
shoes  worn  were  the  primary  cause  of  the 
accident. 

The  Instructions,  as  a  whole,  were  fair  and 
clear,  and,  we  think,  stated  the  law  properly 
to  the  jury. 

We  find  no  error  In  the  record,  and  the 
judgment  Is  therefore  affirmed. 

ELLIS,  a  J.,  and  HOLGOMB,  CHAD- 
WICK,  and  MORRIS,  JJ^  omcur. 

(MO  Wuh.  fl9>  ' 

LARSON  V.  HODGE,  Sheriff  of  King  County, 
et  al.    (No.  14350.) 

(Snprane  Court  of  W»shiDgton.    Feb.  27, 
1918.) 

1.  Principal  anu  Agent  ^s>103(8).  113(2)— 
Power  of  Attobnbt— Conbteuctiok. 

Doe  baviug  power  of  attorney  from  mort- 
Ragee,  giving  right  to  act  generally  !□  settlement 
of  all  daims  against  a  transportation  company 
and  more  particularly  as  to  the  payment  of  cei^. 
tain  mortj^e  notes  secured  by  a  mortgage  on  a 
named  launch,  could  foreclose  the  mortgage  and 
take  possession  of  the  launch,  but  had  no  pow- 
er, after  having  purchased  the  launch  at  fore- 
etosore  sale,  to  sell  It. 

2.  Shbbitfb    ANn    Constables    0=>12O  — 
Wbosgful  Writ  of  Sale— Liabilitt. 

Where  mortgagee's  agent  had  power  to  fore- 
close a  mortgage  and  t^e  possession,  but  had 
no  power  to  aell  property  after  bidding  it  in 
at  foreclosure  sale,  defendant  sheriff,  who  made 
retam  in  the  name,  of  and  executed  a  bill  of 
Hie  to  one  to  whom  the  agent  sold  the  property, 
«u  liable  for  damages  suffered  by  estate  of 
mortgagee. 

3.  JvoouENT  «=i630— Joint  ToBT-FEAsoaa— 

JUDGHENT  AGAINST  OnB  AS  BAB. 

Where  mortgagee's  agent  had  no  power  to 
sell  property  after  bidding  it  in  on  foreclosure, 
drfendant  sheriff,  who  made  return  in  the 
Dame  of  and  execnted  a  bill  of  sale  to  A.,  to 
wbom  the  agent  had  sold  the  property,  and  A., 
who  accepted  the  bill  of  sale  and  retained  pos- 
sessioii,  were  joint  tort-feasors,  so  that  neither 
could  set  up  anything  less  than  a  satisfaction 
of  a  judgment  against  the  other  as  a  bar  to  an 

■CtitHL 

Dqjartment  2.  Appeal  from  Saperlor 
Coort,  Klag  County;  Kenneth  Mackintosh, 
Judge. 

Action  by  Oladie  H.  Larscm,  admtnlstra- 
tzix  of  the  estate  of  B.  F.  Rldiardson,  de- 
ceased, against  Robert  T.  Hodge^  Sheriff  of 
King  County,  and  anotlier.  Jn^^ent  for 
plaintlfF,  and  defendants  appeaL  Affirmed. 

Alfred  H.  Lundln,  Edwin  C.  Ewlng,  and 
C.  B.  White,  aU  of  Seattle,  for  appellants. 
P.  W.  WUlett  and  O.  U  WlUett,  both  of  Se- 
attle, for  respondent. 

CHADWXCK,  J.  This  Is  an  action  brought 
by  Gladle  M.  Larson,  administratrix  of  the 


estate  of  B.  F.  Richardson,  deceased,  to  re- 
cover damages  from  the  defendants,  Robert 
T.  Hodge,  as  sheriff  of  King  county,  and  the 
National  Surety  Company,  surety  on  his  offi- 
cial bond,  for  a  wrongful  return  of  sale. 
Prior  to  March,  1915,  B.  F.  Richardson  was 
the  holder  of  a  chattel  mortgage  on  the  "City 
of  Bothel,"  a  small  boat  plying  on  the  waters 
of  Lake  Washington.  The  mortgage  being 
overdue,  foreclosure  proceedings  were  insti- 
tuted through  the  sheriff's  office  under  title 
8,  c.  1,  Rem.  Code.  On  March  1,  1915,  the 
boat  was  bid  In  by  one  E.  J.  Pettys,  attorney 
in  fact  for  the  mortgagee,  In  the  name  of  tlie 
mort^gee  for  f2M-  On  March  17.  1916, 
B.  F.  Richardson  died.  On  March  22,  1916, 
the  sheriff  madd  a  return  in  the  i^une  of,  and 
executed  a  bill  of  sale  to,  J.  U  Anderson,  to 
whom  Pettys  had  sold  the  boat.  The  con- 
sideration for  the  sale  of  the  boat  to  Ander- 
son was  91,6^,  evidenced  by  three  notes  for 
$500  each,  and  $120  In  cash.  The  notes  were 
made  payable  to  Pettys.  He  cashed  one  note 
and  absconded.  Anderson  took  and  retained 
possession  of  the  ttoat  The  plaintiff  brought 
an  action  against  Anderson  for  the  value  of 
the  boat.  On  a  second  trial,  the  Jury  brought 
in  a  verdict  for  $2,300.  In  favor  of  the  plain- 
tiff. This  was  set  aside  by  the  trial  Judge. 
On  appeal  to  this  court,  Larson  v.  Anderson, 
97  Wash.  484,  166  Pac.  774,  55  Wash.  Dec. 
284,  we  directed  that  judgment  be  entered  In 
favor  of  plaintiff  on  the  verdict  of  the  Jury. 
At  the  time  of  the  trial  of  this  action  in  the 
court  below,  the  final  decision  had  not  been 
handed  down  In  the  case  of  Larson  v.  An- 
derson. The  result  of  the  trial  was  a  verdict 
and  Judgment  In  plaintiff's  favor  for  $1,800. 

Appellants  contend  that  the  sheriff  is  not 
liable,  for  the  reason  that  the  return  and  bill 
of  sale  were  made  out  under  the  direction  of 
Pettys,  who  had  a  power  of  attorney  from 
Richardson.  Respondent  denies  that  Pettys 
had  any  authority  to  direct  the  return.  She 
insists  that  In  any  event  Richardson's  death 
revoked  the  power  of  attorney,  and  therefore 
the  sheriff  can  daim  no  protection  under  any 
instructions  which  may  have  been  given  by 
Petl^s.  Appellants  attempted  to  prove  that 
Pettys  authorized  the  transfer  of  the  boat 
to  Anderson,  and  directed  the  sheriff  to  make 
out  the  bill  of  sale  prim  to  Rlchardsoif s 
death.  Whether  Pettys  attempted  to  trans- 
fer the  boat  to  Anderson,  and  directed  the 
sheriff  to  make  out  the  bill  of  sale  before 
Richardson's  death,  rests  In  a  decided  con- 
flict of  testimony.  We  think,  however,  that 
the  Jury  was  Justified  in  finding  that  these 
transactions  did  not  take  place  until  after 
Richardson's  death. 

[1]  But  In  view  of  the  form  of  the  power 
of  attorney  on  which  appellants  are  relying, 
we  think  it  unnecessary  to  review  this  ques- 
tion. The  power  of  attorney  under  whldl 
Pettys  acted  was  as  follows: 
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"Know  all  men  by  these  presents  that  I,  Ben- 
Jamtn  P.  Richardson,  of  Elkhart  county,  state 
of  Indiana,  do  hereby  appoint  Edward  Pettys, 
city  of  Elkhart,  Elkhart  county,  Indiana,  my 
attorney  for  me  and  In  my  stead  to  act  gen- 
erally as  my  attorney  and  representative  at 
Bothel,  state  of  Washington,  in  the  settlement 
of  any  and  all  claims  that  I  now  have  against 
the  Bothel  Transportation  Company  of  King 
county,  state  of  Washington,  and  more  particu- 
larly to  the  payment  of  three  certain  mortgage 
notes,  which  said  notes  are  secured  by  mortgage 
on  steamer.  City  of  Bothel.  launch  W.  E.  Har- 
ringtou.  to  attend  to  and  carry  out  all  matters 
in  reference  thereto,  in  which  I  may  be  inter- 
ested and  on  my  behalf  to  execute  instruments 
and  to  do  all  snch  other  matters  and  things, 
as  fully  and  as  completely,  as  if  I  were  person- 
ally present  and  to  authorize  him  to  receive  and 
receipt  from  the  Bothel  Transportation  Com- 
pany, for  any  and  alt  money  or  moneys  that 
may  be  due  and  owing  me  by  said  company,  and 
to  further  authorize  him  to  execute  an  assign- 
ment of  all  stock  held  by  me  in  the  Bothel 
Tranroortation  Company  and  to  execute  the 
transt^  and  assign  any  or  all  claims  that  I 
may  bare  against  tbe  Bothel  Transportation 
Company,  to  any  person  to  whom  he  shall  sell 
or  dispose  for  valuable  consideration,  my  claims 
against  said  company." 

It  Is  apparent  that  Pettys  had  aathorlty  to 
deal  with  Richardson's  claims  against  the 
Botbel  Transportation  Company  and  the 
stock  he  owned  in  that  company.  But  the 
power  gave  bUn  no  authority  to  do  anything 
other  than  what  was  necessary  (o  be  done  to 
carry  out  the  express  authority  delegated  to 
blm.  Pettys  was  authorized  to  receive  mon- 
ey from  tbe  Bothel  Transportation  Company, 
and  to  receipt  for  it.  He  had  the  right  to 
foreclose  tbe  mortgage  and  take  the  boat 
He  was  permitted  to  sell  or  transfer  tUe 
claim  (mortgage)  to  some  one  else.  To  ac- 
complish these  ends  he  could  execute  what- 
ever Instruments  were  necessary. 

Wben  Pettys  bid  in  tbe  boat  in  the  name  of 
bU  principal,  Richardson's  claim  against  the 
company  was  satisfied.  Pettys  bad  no  au- 
thority^ to  deal  generally  with  Richardson's 
property.  His  powers  were  limited  to  dealing 
with  claims  against  and  to  tbe  disposition 
of  the  stock  of  tbe  Botbel  Traneportatlon 
Company.  To  say  tbat  be  bad  ttie  right  to 
sell  tbe  boat  would  be  eqidvalent  to  saying 
tbat  if  be  bad  sold  the  mortgage  for  cash, 
or  if  It  had  been  p^d  by  the  company,  tbat 
be  would  have  bad  the  rigbt  to  invest  tbe 
proceeds  as  be  saw  fit.  No  sucb  broad  pow- 
ers were  given  In  tbe  power  of  attorney. 
Wbtle  tbe  language  is  general  in  places,  it 
is  clearly  apparent  tbat  tbe  authority  given 
Is  general  only  so  far  as  It  directs  tbe  do- 
ing of  anything  which  may  be  necessary  in 
carrying  out  tbe  express  powers  given. 

[2]  Tbls  being  true,  tbe  sheriff  bad  no  right 
or  authority  to  make  out  tbe  return  and  is- 
sue the  bill  of  sale  that  be  did.  As  these 
acts  resulted  In  tbe  Mtate  of  |>laintUrB  tes- 


tator being  deprived  of  tbe  boat,  it  follows 
that  the  sheriff  is  liable  for  the  damage  that 
was  suffered  by  the  estate. 

Appellants  assign  as  error  tbe  giving  and 
rejection  of  different  instructions.  As  the 
objections  which  appellants  make  to  the  giv- 
ing or  refusing  of  Instructions  all  rest  on  tbe 
theory  that  there  was  a  power  of  attorney 
which  would  have  authorized  Pettys  during 
Richardson's  life  to  sell  or  transfer  the  boat 
to  Anderson,  It  necessarily  follows  tbat  there 
Is  no  merit  In  any  of  the  assignments  of  er- 
ror going  to  tbe  Instructions. 

[3]  Appellants  contend  that  tbe  Judgment 
obtained  in  the  suit  against  Anderson  Is  a 
bar  to  the  present  action  against  the  sheriff. 
The  only  Injury  complained  of  in  either  ac- 
tion is  that  plaintiff  was  deprived  of  tbe 
steamboat  It  is  immaterial  whether  we 
call  the  action  against  Anderson  trover,  con- 
version, or  assumpsit  or  say  that  the  action 
against  the  sheriff  la  a  survival  of  the  old 
common-law  action  of  amercement  or  hold 
tbat  It  Is  maintained  by  virtue  of  Rem.  Code. 
i  4000.  The  wrong  done  to  tbe  plaintiff  is  tbe 
same.  It  was  not  the  wrongful  execution  of 
the  bill  of  sale  tbat  gave  plaintiff  a  right  of 
action  In  either  case.  Both  actions  grow  out 
of  the  Illegal  retention  of  the  steamboat 

When  tbe  sheriff  executed  tbe  bill  of  sale, 
he  initiated  the  wrong,  and  when  Andersou 
accepted  the  bill  of  sale  and  retained  posses- 
sion of  the  boat,  he  consummated  It  It 
was  their  Joint  acts  that  deprived  plaintiff 
of  the  boat,  and  they  thus  became  Joint  tort- 
feasors. It  is  immaterial  that  the  act  of  the 
one  was  a  violation  of  a  statutory  duty, 
while  tbe  other  was  an  interference  with  a 
common-law  right.  In  Dowell  v.  Chicago. 
Rock  Island  ft  Pacific  Railway  Co.,  83  Kan. 
562,  112  P.  136.  affirmed  229  U.  S.  102,  33 
Sup.  Ct.  684,  67  li.  Ed.  1090,  the  Kansas  Su- 
preme Court  said: 

"Tbe  fact  that  the  liability  of  one  of  the  joint 
tort-feasors  was  statutory  and  that  of  the  other 
arose  under  the  common  law  does  not  preclude 
the  joinder  of  both  as  defendants  or  make  the 
controversy  separable,  nor  does  the  fact  that 
different  tines  of  proof  may  be  necessary  to  es- 
tablish the  negligence  of  each  have  that  ef- 
fect" 

It  is  too  weU  setded  to  need  citation  ct  au- 
thority that  joint  tort-feasors  may  be  sued 
either  Jointly,  or  severally,  and  tbat  a  Judg- 
ment against  one  is  not  a  bar  to  suit  a^nst 
another.  While  plalntifl  can  have  but  one 
satlsfactlm  for  her  wrong,  yet  as  between 
Anderson  and  the  sheriff,  neittier  can  set  up 
anything  less  than  a  satisfaction  at  a  Judg- 
ment against  the  other  as  a  bar  to  an  actimu 

ELUS,   a  and    HOLOOHB  and 

BIODNT,  33.,  concur. 
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m  Wash.  483) 

STATE  V.  MONEYMAKER. 

(Sapreme  Court  of  Wasbingt<m.   March  2, 
1918.) 

h  GBunNAX  Law  «=»6S6i(2)  —  Tbiai,  —  Re- 
vases  OF  JUDOB— ReBUEIHO  COUNSEL 
After  counsel  had  Htsted  that  he  did  not 
want  to  disclose  the  purpose  of  a  question  asked 
on  cross-examination,  as  this  would  defeat  the 
erosB-«xaminatioQ,  it  was  error  for  the  court  to 
remark  that,  if  counsel  was  trying  to  hide  some- 
thing from  the  jury,  the  court  was  not  going  to 
belp  bim,  as  this  tended  to  put  counsel  in  an 
nnfavorable  light  before  the  jur^.  and  to  some 
extent  deprived  accused  of  bu  ngbt  to  be  rep- 
resented by  counsel. 

2.  Witnesses  €=3347— Iufkaobuht— Bapb 
—Absence  of  Goicpiaint. 
On  8  trial  for  rape  on  a  girl  of  IS,  where 
the  state  nnnecessarily  proved  both  force  and 
lack  of  consent,  accused  had  a  right  to  show  the 
absence  of  any  complaint  by  the  prosecuting 
witness  as  touching  her  credibility,  though  it 
was  not  material  to  the  act  charged. 

Department  2.  Appeal  from  Superior 
Court,  Lewis  Ooonty;  W.  A  Beynolds, 
Judge. 

Charles  Moneymaher  was  convicted  of  rape, 
and  be  appeals.  Beyersed,  and  new  trial 
ordered. 

Unrray  ft  Gmber,  of  CSiehaUa,  for  appel- 
lant W.  H.  Cameron,  of  Ceutralla,  for  the 
Statb 

HOBRIS,  J.  Appeal  from  a  conviction  of 
rape  vptm  a  female  diUd  of  the  age  of  13 
Tears.  Among  the  errors  assigned  we  find 
two  to  be  well  taken.  The  prosecuting  wit- 
ness had  testified  that  the  act  complained  of 
was  without  her  consrat  and  accomplished 
by  force.  During  her  cross-examination  the 
record  discloses  the  following: 

"Q-  Did  you  have  any  conversation  with  your 
mother  when  you  got  back? 

"Mr.  Hancock:  We  object  to  that  as  immate- 
rial and  irrelevant.  Ciui  see  no  purpose  for 
which  that  could  be  penDiasible. 

"The  Court:  I  can  see  no  purpose  of  that. 
What  is  your  purpose,  Mr.  Murray? 

"Mr.  Murray:  If  the  court  please,  I  do  not 
want  to  disclose  my  purpose.  By  disdoeing 
your  purpose  yoa  defeat  the  very  idea  of  cross- 
examination. 

*Tlie  Court:  Well,  Mr.  Murray,  if  you  are 
trying  to  hide  something  from  this  jury  the 
court  is  not  going  to  help  you.  Sustained.  Do 
not  see  its  competency. 

"Q.  Did  you  make  any  complaint  to  her  at 
that  time? 

**Mr.  Hancock:  We  object  to  that  on  the  same 
ground. 

"The  Court:  Not  germane,  and  the  court  ad- 
heres to  his  ruling. 
"Mr.  Murray:  Exception. 
"The  Court:  E>xception  allowed." 

[1]  Persons  accused  of  crime  hare  the  right 
to  be  represented  by  counsel  whose  useful- 
ness ^11  not  be  impaired  by  any  unfavor- 
able remark  or  critical  attitude  on  the  part  of 
the  trial  Judge  in  the  presence  of  the  Jurors, 
nlio  are  quldc  to  observe  and  apt  to  receive 
hostile  impressions,  which  deprive  them  of 
ttiat  fair  and  unbiased  mental  attitude  which 


every  Juror  ^uld  at  all  times  possess  In 
order  to  do  Justice  between  the  state  and  the 
defendant  at  the  bar.  When  a  trial  judge 
discredits  counsel  for  the  defense  In  a  crimi- 
nal case,  he,  to  a  certain  extent,  discredits 
the  defense,  and  thus  derives  a  defendant  of 
a  constitutional  right.  As  was  said  in  State 
V.  Phillips,  59  Wash.  252,  109  Pac.  1047: 

"The  aid  of  counsel  is  guaranteed  by  the  Con- 
stitution to  every  person  accused  of  crime,  and 
this  is  universally  recognized  as  one  of  the  sur- 
est safeguards  against  injustice  and  oppression. 
Any  conduct  or  statement  on  the  part  of  the 
court  which  tends  to  impair  the  influence  or 
destroy  the  usefulness  of  counsel  is  palpable 
and  manifest  error." 

The  language  of  the  cmirt  here  complained 
of  was  a  rebuke  to  counsel,  and  would  clear- 
ly tend  to  put  counsel  In  an  unfavorable 
light  before  the  Jury,  entitling  the  accused  to 
a  new  trial  before  a  Jury  not  subject  to  such 
unfavorable  infiuence  or  comment  State  t. 
White,  10  Wash.  611,  39  Paa  160, 41  Pac.  44a. 

[J]  While,  because  of  the  age  of  the  prose- 
cuting witness,  It  was  not  necessary  for  the 
state  to  prove  the  act  complained  of  was  ac- 
complished with  or  without  consent  or  force, 
the  state  did  undertake  to  prove  both  force 
and  lack  of  conseut  The  circumstances  un- 
der which  the  act  was  committed  and  those 
attendant  circumstances  that  have  always 
been  regarded  as  material  in  cases  of  this 
character,  such  as  seasonable  complaint  or 
the  lack  of  it  while  not  material  to  the  act 
charged,  are  most  material  as  affecting  the 
credibility  of  the  prc»ecutlng  witness.  That 
seasonable  complaint  was  made  Is  a  corro- 
borative Incident  tending  to  suwwrt  the  story 
of  the  prosecuting  witness.  That  seasonable 
complaint  was  not  made  Is  a  circumstance 
enititled  to  such  weight  as  under  all  the  cir- 
cumstances it  merits.  It  is  the  inference  to 
be  drawn  from  the  fact  that  complaint  was  or 
was  not  made  that  makes  the  testimony  ad- 
missible, Irrespective  of  the  fact  that  the  act 
was  accomplished  with  or  without  consent; 
the  evidence  being  admissible  not  so  much 
to  prove  or  disprove  the  act  as  to  add  credit 
or  discredit  to  the  testimony  of  the  prosecut- 
ing witness.  It  is  as  much  the  natural  in- 
stinct of  a  girl  under  the  age  of  consent  to 
complain  of  an  outrage  to  her  person  as  It 
Is  of  a  girl  over  the  age.  The  law  establish- 
ing the  age  of  consent  does  not  work  a  cor- 
resp<Hiding  change  In  human  nature  In  this 
respect.  The  accused  had  the  right,  there- 
fore, to  show  the  absence  of  complaint  as 
touching  the  credibility  of  the  prosecuting 
witness.  State  v.  Griffin,  43  Wash.  591,  86 
Pac.  951,  11  Ann.  Gas.  95;  People  v.  Bald- 
win, 117  Gal.  244,  49  Pac.  186;  People  v. 
WUmot  139  Cal.  103,  72  Pac.  838. 

For  these  two  errors,  the  judgment  la 
reversed,  and  a  new  trial  ordered. 

ELUS,  a  J.,  and  OHADWICK,  MOUNT, 
and  HOLCOMB,  JJ.,  concur. 
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(100  Waeb.  448) 

STATE  v.  METROPOLITAN  PARK  DIST. 
OF  TAGOMA. 

(Sapreme    Court    of    Washinston.  Harcb 
2,  19ia) 

1.  Municipal     Cobpobations     €=31042  — 

CbIMINAI.  LiaBILITT— EMPLOTfiS. 

Neither  metropolitan  park  districts,  creat- 
ed municipal  corporations  by  Rem.  Code  1915, 
S  5835  et  seq.,  nor  any  municipal  corporation, 
can  be  guiltj  of  violating  Rem.  Code  1915.  § 
65S0a,  prohibiting  the  employment  of  females 
more  than  eight  hours  in  any  mechanical  or 
mercantile  establishment,  laundry,  hotel  or 
restaurant,  but  those  acting  for  them  can  be 
guilty  thereof. 

2.  Cbiminal  Law  «=9l3  —  Vioution  or 
Pbnal  Statutes. 

Penal  statutes  cannot  be  violated  without 
some  one  being  guilty  of  a  crime. 

3.  Municipal  Corpobatiohb  «=3276— Pabk 

DiSTBICTS— POWEBS. 

Metropolitan 'park  dlBtricts,  created  special 
municipal  corporatioDS  by  Rem.  Code  1915,  $ 
5885  et  seQ.,  have  no  power  to  operate  a  pub- 
lic restaurant. 

4.  MOMICIPAL      COBPOBATIONB       «=>1041  — 
PaBKS— "tiOVEBNHENTAL  FUNCTION." 

The  regulation  and  malntcoance  of  public 
parks  is  a  governmental  function  of  municipal 
corporations,  and  not  a  private  or  proprietary 
act 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Govenunental 
Function.] 

En  Banc.  Appeal  from  Si^erior  Court, 
Pierce  County;  E.  M.  Card,  Jndge. 

Tbe  Meu-uiwlitan  Park  District  of  Taco- 
ma  wail  convicted  of  empIoyliM^  females 
more  than  dgbt  hours  tn  a  restaurant,  and 
It  appeals.  Reversed. 

Stiles  &  Latcham,  of  Tacoma,  for  appel- 
lant Fred  G.  Remann  and  J.  W.  Selden, 
botb  of  Tacoma,  for  the  State. 

MORRIS,  J.  Tbe  appellant  was  Informed 
against,  and  convicted  of  a  violation  of  the 
statute  forbidding  the  employment  of  females 
more  than  eight  bours  a  day  In  any  mechani- 
cal or  mercantile  establishment,  laundry,  bo- 
tel,  or  restaurant    Rem,  Code,  g  8580a. 

[1]  The  only  question  presented  by  this 
api>eal  Is  the  criminal  liability  of  a  munM- 
pal  corporation,  sucb  as  appellant  for  any 
violation  of  this  act.  Metropolitan  park  dis- 
tricts are  created  special  municipal  corpora- 
tions under  section  5835  et  seq.  of  the  Code, 
empowering  cities  of  tbe  first  class  to  cre- 
ate such  districts  for  tbe  management,  con- 
trol, Improvement,  maintenance,  and  acquisi- 
tion of  parks  and  boulevards.  Section  5833 
provides  that  when  a  metropolitan  park  dis- 
trict shall  be  created  it  shall  at  once  become 
a  separate  and  distinct  corporation,  tbe  offi- 
cers of  which  shall  be  a  board  of  park  com- 
missioners consisting  of  five  members.  Tbe 
corporation  is  given  tbe  right  of  eminent 
domain,  to  purchase  and  acquire  lands  for 
park  purposes,  to  regulate,  manage,  and  con- 
trol parks  and  boulevards;  the  intent  of  the 
act  bdng  expressed  to  place  the  sole  man- 


ag^ent  control,  and  improvement  of  parka 
and  boulevards  within  cities  of  tbe  first 
class  exclusively  within  tbe  control  of  a  met- 
ropolitan park  district  and  its  board  of  com- 
missioners. The  Information  charges  that 
tbe  Metropolitan  Park  EHstrict  of  Tacoma 
employed  a  female  in  a  restaurant  more 
than  eight  hours  in  one  day.  The  liability 
of  municipal  corporations  to  criminal  In- 
dictment upon  the  authorities  seems  to  be 
determined  by  the  question  as  to  whether  or 
not  the  act  complained  of  constitutes  a  nui- 
sance; the  rule,  as  we  gather  it,  being  that 
a  municipal  corporation  may  be  indicted  or 
informed  against  only  for  misfeasance  or 
nonfeasance  In  cases  where  a  positive  duty 
Is  Imposed  upon  it  and  where  tbe  mental  ele- 
ment Is  negligence,  and  that  It  is  Incapable 
of  committing  any  offense  of  a  purely  crimi- 
nal nature  which  bas  in  it  tbe  element  of 
evil  Intent  malice,  or  willful  violation  of  tbe 
law's  command.  Green's  Brice's  Ultra  Vires, 
pp.  366-368J  Dillon,  Municipal  Corporations, 
pp.  1597-1601;  28  Cyc.  1775.  Under  tbls 
rule  tbls  information  cannot  be  sustained. 
Tbe  act  complained  of  contains  no  element 
of  the  violation. of  a  public  duty  Imposed  up- 
on metropolitan  park  districts  by  law.  It 
charges  tbe  violation  of  an  act  which  tba 
state  makes  a  criminal  offense  imder  a  strict- 
ly penal  statute,  the  violation  of  which, 
though  by  a  municipal  corporation  not  sub- 
ject to  criminal  process,  need  not  go  unpun- 
ished, as  the  act  itself  in  section  656Sa,  Rem. 
Code,  provides  tliat  any  employer,  overseer, 
superintendent  or  other  agent  of  any  Buch 
employer  shall,  upon  conviction  of  any.  vio- 
lation at  the  act  be  punished,  etc. 

[2]  Penal  statutes  cannot  be  violated  with- 
out some  one  being  guilty  of  a  crime,  and  id 
this  case  the  law  bas  specifically  provided 
that  tbe  actor  may  be  pimished.  Although 
tbe  Metropolitan  Park  District  Itself  cannot 
commit  tbe  offense  charged,  some  one  acting 
in  Its  behalf  and  claiming  to  represent  It 
may.  We  have  found  no  case  suatalnlng 
this  InformatloD,  unless  it  be  Pe<q;>le  v.  Chi- 
cago. 2S6  111.  558,  100  N.  E.  Ifi4,  43  L.  B.  A. 
(N.  S.)  954,  Ann.  Cas.  1913E,  309,  where  the 
city  of  (^licago  was  convicted  under  an  In- 
formation diarging  a  violation  of  a  statute 
very  similar  to  ours,  limiting  the  hours  of 
female  labor.  Tbe  employment  in  that  case 
was  of  two  females;  one  a  cook,  tbe  other 
a  nurse,  In  a  public  Institution  of  tbe  city 
known  as  the  Isolation  Hospital  Separate 
Informations  were  filed,  and  separate  coa- 
vlcllons  had,  the  cases  being  consolidated  on 
appeaL  The  criminal  liability  of  tbe  dty 
seems  to  be  sustained  uptm  two  tiieorles :  <1) 
That  the  dty  of  Chicago  was  acting  within 
the  powers  conferred  upw  it  In  malntalnlns 
an  Isolation  hospital;  and  (2)  that  In  so 
maintaining  a  hospital  It  Was  acting  within 
its  private  as  distinguished  from  Its  govern- 
mental capacity.  If  it  \»i  granted,  as  It 
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seems  to  be  In  the  Chicago  case,  that  the 
maintenance  and  regulation  of  an  isolation 
hospital  Is  the  exerdse  of  an  administratlre 
power  conferred  upon  the  city  of  Chicago  or 
permitted  to  it  for  Its  own  benefit  In  Its  -cor- 
porate ca[>adty,  whether  performed  for  gain 
or  not,  or  whether  in  the  nature  of  a  busi- 
ness enterprise  or  not,  the  city  in  the  exer- 
cise of  such  power  is  neither  sovereign  nor 
Immane,  and  upon  this  theory  the  Informa- 
ti<Hi  might  be  sustained.  A  municipal  cor- 
poration Is  sorereign,  and  immune  only  in 
80  fiir  as  It  represents  the  state.  Its  Immu- 
nity, Ulie  Its  sovereignty,  "Is  in  a  sense  bor- 
rowed, and  the  one  la  commensurate  with 
the  other."  Rlddoch  v.  State,  68  Wash. 
329,  334, 123  Pac.  450.  42  I*  R.  A.  (N.  S.)  251, 
Ann.  Cas.  1913B,  1033. 

[3, 4]  In  this  state,  however,  these  assump- 
tions and  the  reasoning  based  thereon  can- 
not be  sustained.  Under  our  statute  metro- 
politan park  districts  are  municipal  corpo- 
rations with  specific  and  distinct  powers  re- 
lating to  the  acquiring,  maintenance,  and 
control  of  parks  lu  dtles  of  the  first  class. 
The  operation  of  a  public  restaurant  is  not 
among  the  powers  conferred,  nor  Is  it  inci- 
dent or  necessary  to  any  conferred  power. 
It  must  be  therefore  regarded  as  an  ultra 
Tires  act  Neither  In  this  state  Is  the  regu- 
lation and  maintenance  of  public  parks  a 
private  or  proprietary  act  of  a  municipal 
corporation,  but  rests  purely  within  the  gov- 
ernmental function  of  such  corporations. 
Russell  V.  Tacoma,  8  Wash.  166,  36  Pac  605, 
40  Aid.  St.  Rep.  895.  The  assimiptlons  and 
reasoning  of  the  Chicago  case  must  there- 
fore fall  in  their  ai^llcatlou  here. 

Our  opinion  is  that  the  information  cannot 
be  sustained,  and  the  judgment  is  reversed. 

MOUNT,  MAIN,  GHADWIOE,  PABKER, 
and  HOLCOMB,  JJ.,  concur. 

(IW  Wash.  444) 

HANSEN  V.  LEMLEY.    (No.  14227.) 

(Supreme  Court  of  Washington.    Marcb  2, 
1918.) 

L  PLBADIHO  ^s>248(4)— AlOENDUBNT— DEFAB- 
TUBS  BY  AUENDMBRT. 
A  written  complaint  alleged  that  defendant, 
knowing  plaintiff  was  a  minor,  informed  him 
that.  If  he  would  work  In  defendant's  buwness, 
defendant  would  take  him  in  as  a  partner:  that 
'  plaintiff  worked  225  days,  and  was  paid  $45 ; 
that  defendant  at  times  claimed  that  they  were 
partners  and  again  that  tbey  were  not ;  that 
pJfiff^iff  never  miderstood  what  their  relations 
were ;  that  be  was  unable  to  get  any  settlement; 
that  be  personally  served  a  notice  on  defendant 
rescinding  and  avoiding  any  agreement  regard- 
ing a  partnership,  and  demanded  payment  of  the 
reasonable  value  of  his  services ;  that  his  serv- 
ices were  reasonably  worth  30  cents  an  hour; 
and  that  the  total  sum  due  him  was  $765.  An 
amended  complaint  alleged  that  plaintiff  worked 
2,700  hours  for  defendant  at  his  special  in- 
stance and  request,  that  his  services  were  rea- 
■ooablr  worth  30  cents  an  hour,  that  defendant 
had  paid  him  $45,  leaving  a  balance  due  of 
1766,  no  part  of  which  had  been  paid.    Held  , 


{ that,  assumine  that  a  departure  can  be  created 
by  the  amendment  of  a  complaint,  there  was 
nevertheless  no  departure,  as  both  complaints 
sought  a  recovery  on  the  implied  contract  that 
arises  when  one  person  performs  work  for  an- 
other at  the  other's  request ;  the  allegation  of 
the  anfulfiUed  contract  of  partnership  being 
only  a  matter  of  inducement,  or  possibly  antkf 
patmg  a  defense  which  might  have  been  stricken 
on  motion. 

2.  New  Tbial  <S=>44(1)  —  Gboun OS— Miscon- 
duct OF  JUBOES. 
A  remark  of  one  woman  Juror  daring  an  ad- 
journment of  court,  assented  to  by  another  jn- 
ror,  that  she  just  hated  "that  lawyer  with  the 
mustache,"  who  was  attorney  for  defendant, 
was  not  misconduct  justifying  a  new  trial, 
where  no  prejudice  was  reflected  by  the  ver- 
dict, especially  in  view  of  the  well-known  ex- 
travagances of  speech  of  the  present  generation. 

'  Department  2.  Appeal  from  Superior  Court, 
Snohomish  County ;  Guy  C.  Alston.  Judge. 

Action  by  Victor  Hansra  against  Charles 
Lemley.  From  a  judgment  for  plalntUE,  de- 
fendant appeals.  Affirmed. 

E.  L.  Turner,  of  Edmonds,  for  appellant 
George  W.  Louttlt,  of  Everett,  for  reiq;>0Dd- 
enL 

CHADWICK,  X  Plaintiff  brought  this  ac- 
tion to  recover  money  alleged  to  be  due  upon 
an  Implied  contract  to  pay  for  work  and  la- 
bor. In  his  original  complaint  he  alleged 
that  on  or  about  the  28th  day  of  October, 

1915,  the  defendant,  with  knowledge  that 
plaintiff  was  a  minor.  Informed  him  that,  If 
he  would  come  and  work  In  the  garage,  re- 
pair shop,  and  automobile  agency  defendant 
then  owned,  defendant  would  take  him  In  as 
a  partner;  that  plaintiff  b^an  work,  and 
worked  for  225  days,  averaging  more  than 
12  hours  per  day;  that  altogether  defendant 
paid  plaintiff  the  sum  of  $45,  at  times  claim- 
ing Ch^  were  partners,  then  again  claiming 
they  were  not;  that  plaintiff  never  under- 
stood Jnst  wb&t  his  relations  with  defend- 
ant were;  that  plaintiff  was  unable 'to  get  any 
settl^nent  fi'ora  defendant;  that  on  July  20, 

1916,  plaintiff  personally  served  a  notice  on 
detesidant  to  the  effect  that  any  agreemrats 
between  plaintiff  and  defendant  r^ardlng  a 
partnership  were  rescinded  and  voided,  and 
demanding  paymmt  from  defendant  tor  the 
work  performed' at  the  mte  of  80  cents  per 
hour,  less  the  sum  of  $45;  that  plaintiff's  serv- 
ices were  reasonably  worth  30  cents  per 
hour;  that  the  plaintiff  had  worked  2.700 
hours;  that  the  total  sum  due  and  owing  to 
plaintiff  was  $765,  after  crediting  defendant 
with  the  sum  of  $45  above  referred  to;  and 
that  defendant  had  failed  and  neglected  to 
pay  the  same. 

A  demurrer  was  overruled.  Defendant  an- 
swered, denying  all  the  material  allegations 
of  the  complaint,  and  "admitting"  that  plain- 
tiff had  worked  as  a  partner.  An  aflSrmatlve 
answer  was  set  up.  This  waa  waived  at  the 
trial. 

After  plalDtiffs  flrst  witness  had  been 
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called  to  testilQr  defendant  oWected  to  the  in- 
troduction of  fartber  testimony  on  the 
ground  that  the  complaint  did  not  state  facts 
SDffldent  to  constitute  a  cause  of  action,  and 
moved  for  Judgment  on  the  pleadings.  There- 
upon over  defendaofs  objection,  plaintiff 
asted  and  obtained  leave  to  file  an  amended 
complaint.  Briefly  stated,  the  amended  com- 
plaint alleged  that  from  October  28,  1915,  to 
Jime  9. 1916,  the  plaintiff  worked  2,700  hours 
for  defendant  at  defendant's  special  instance 
and  request;  that  plaintiff's  services  were 
reasonably  worth  30  cents  per  hour;  that  de- 
fendant lias  paid  plaintiff  the  sum  of  $45, 
leaving  a  balance  due  of  $766,  do  part  of 
which  sum  has  been  paid. 

Defendant  did  not  ask  for  a  continuance, 
but  made  oral  answer  denying  all  the  materi- 
al allegations  of  plaintiff's  complaint,  except 
the  payment  of  the  sum  of  $45,  which  defend- 
ant alleged  was  paid  by  the  partnership  ex- 
isting between  plaintiff  and  defendant 
Plaintiff  replied,  denying  that  the  sum  of  $45 
was  paid  by  the  partnership.  The  trial  re- 
sulted in  a  verdict  In  favor  of  the  plaintiff 
toe  the  sum  of  $550,  vpoa  which  judgment 
was  entered. 

[1]  All  asidgnmentB  of  error  going  to  the 
merit  of  the  case  are  based  on  the  contention 
that  the  cause  of  action  set  forth  In  the 
amended  complaint  Is  a  departure  from  the 
original  complaint  Granting,  but  without 
holding,  that  a  departure  can  be  created  by 
the  amendment  of  a  complaint,  we  ttiink  there 
Is  no  departure.  Van  Behrens  t.  Rettkowskl, 
37  Wash.  247,  79  Pac  787;  Cummings  t.  Weir, 
37  Wash.  42,  79  Pac.  487;  Oldfleld  v.  Angeles 
Brewlne  &  Malting  Ca,  72  Wash.  168,  129 
Pac.  109S.  The  original  complaint  stated  a 
cause  of  action.  It  was  drawn  upon  the 
theory  that  plaintiff  had  performed  work 
and  labor  for  the  defendant  for  wWch  be  was 
entitled  to  be  compensated.  The  all^tion 
of  an  unfulfilled  contract  of  partnership  was, 
at  best,  only  a  matter  of  inducement,  or  pos- 
sibly anticipation  of  a  defense.  It  might 
have  been  stricken  on  motion.  The  amended 
complaint  alleges  that  .plaintiff  performed 
work  and  labor  for  the  defendant  at  his  spe- 
dal  instance  and  request  Clearly,  then, 
there  Is  no  Inconsistency;  fco*  In  both  com- 
plaints plaintiff  is  seeking  a  recovery,  not  on 
any  espri'ss  contract  of  partnership,  or  other- 
wise, but  on  the  implied  contract  that  arises 
when  one  person  i)erforras  work  and  lalwr  for 
another  at  the  other's  request 

[2]  It  is  assigned  that  the  case  should  be 
retried  because  of  the  roisoooduct  of  "two 
woman  Jurors."  Their  fault  Is  detailed  by 
two  men  who  were  witnesses  for  the  defend- 
ant They  make  affidavits  in  the  same  lan- 
guage: 

"That  upon  adjonmment  of  court  at  the  noon 
hour  a^ant  in  company  with  *  •  •  another 
witness  in  said  cause,  were  overtaken  and  pass- 
ed upon  the  street  leading  from  the  courthouse 
to  the  down  town  district  of  Everett  by  two  of 


the  women  Jurors  who  sat  bt  said  trial,  and  who 

were  seated  in  the  upper  tier  of  seats  Is  the  jury 
box;  tiiat  when  said  Jurors  passed  affiant  be 
heard  the  following  colloquy  Iwtween  them: 
One  of  them  said  to  the  other,  *I  Just  hate  that 
\&wyer  with  the  mustache,'  to  which  the  other 
replied  that  'she  did  too' ;  that  the  lawyer  re- 
ferred to  was  E.  Ia  Turner,  the  attorney  for  the 
defendant  in  the  Bbove:entitled  cause,  and  could 
be  no  other  for  the  reason  that  said  "rumer  was 
the  only  attorney  engaged  in  the  trial  who  woro 
a  mustache." 

Counsel  insists: 

"That  these  [affidavits]  speak  for  themselves 
and  certainty  show  prejudice  and  misconduct 
on  the  part  of  two  members  of  the  jury,  which 
we  fully  believe  warrant  the  granting  oi  a  new 
triaL" 

Althou]^  the  fftult  of  the  "two  woman  Ju> 
rors"  may  seem  grievous  to  appellant,  and 
well  calculated  to  Incite  counsel  to  a  Just 
resentment,  we  cannot  make  ourselves  be- 
lieve that  a  showing  of  prejudice,  of  wbldx 
the  law  will  take  notice,  has  been  made  out- 
No  authorities  are  dted  In  support  of  this 
assignment  (tf  error,  nor  have  we  lot^ced  for 
any,  d^)endine  entirely  on  the  self-evident 
proposition  that,  wtaoe  there  are  no  books  of 
authority,  it  is  always  safe  to  torn  the  leaves 
of  human  experiencek 

It  Is  not  made  clear  whether  the  **two  wo- 
man Jurors"  were  voicing  a  malice  toward 
counsel  for  appellant  and  made  reference  to 
his  mustache  as  a  mark  of  identlQcatlon,  or 
were  only  Innocently  voicing  the  age-old  prej- 
udice against  the  hirsute  adornment  of  the 
face,  which  some  of  the  sex  have  nursed  ever 
since  the  days  of  DelUah.  Then  again  we  can 
almost  take  Judicial  notice  of  the  fact  that 
the  present  generation  Is  extravagant  oC 
Erpec<^.  Terms  In  young  ladies  seminaries, 
and  even  college  careers,  have  sometimes 
netted  no  more  In  the  way  of  a  vocabulary, 
or  In  power  of  expression,  that  *'I  Just  hate,** 
"I  Just  love,"  "It  Is  perfectly  grand,"  "It  Is 
perfectly  lovely,"  or  "perfectly  terrible"— 
terms  applied  without  reference  to  teal 
emodon,  and  to  things  animate  and  Inani- 
mate from  marshmellows  to  men,  and  from 
breakfast  foods  to  works  of  art 

If  we  were  Justified  In  relying  upon  our 
observations  of  human  nature,  we  would 
question  that  part  of  the  affidavits  wherein  It 
is  alleged  that  the  "other  dlsdple"  of  the 
court  assented  saying  "she  did,  too,"  for  It  la 
more  likely  that  she  manifested  her  appro" 
batlon  with  the  more  famll^r  words,  **I 
should  say." 

No  prejudice  Is  reflected  in  the  verdict. 
Prejudice  against  client  or  counsel  Is  a  thing 
to  be  Inquired  Into  on  voir  dire,  and  we  can- 
not think  that  the  fair  Jurors  would  "hate" 
counsel  to  the  extent  at  least,  of  penallKing 
his  client  for  a  cause  so  trivial  and  harmless, 
and  for  a  condition  so  easily  removed. 

Affirmed. 

ELLIS.  O.  J.,  and  MOUNT,  MOBBIS,  and 
HOLCOMB,  JJ.,  concur. 
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BAD£R  r.  SANDEB  et  aL    (No.  14230.) 

(Snpnme  Court  of  Waahington.    Feb.  26, 

1918.) 

JUDQHENT  <^743(2)— RBS  ADJUDIOATA— SUB- 
JECT -  M  ATTE  R—P  A  BTI  EB. 
Where  plaintiff  in  a  former  anlt  litigated 
as  to  the  amount  of  water  that  should  flow  from 
me  creek  into  anotber,  and  obtained  decree  that 
00  inches  was  the  maximum  amoontt  snefa  de- 
cree is  res  adjudicata  of  the  total  amount  of 
water  the  creek  was  entitled  to  receive,  in  a 
subsequent  suit  between  the  aame  parties  or 
their  successors  involving  the  same  question,  al- 
though plaindfE  baa  since  become  the  owner  of 
other  land  on  anch  creek  by  purchase  from  one 
who  was  not  a  party  to  the  former  action. 

Departm^t  2.  Appeal  from  Superior 
Cotui;  Kittitas  County;  Balpb  Kaaffman, 
Judge. 

Action  WllUam  H.  Bader  against  Olive 
Sander  and  otliers.  From  Judgment  for  de- 
ISendanta  Sander  and  Bot^,  plalntlfT  ap- 
peals. AfOrmed. 

Pruyn  &  Hoeffler  and  Arthur  McGulre,  all 
at  EUensburg,  Dor  appellant.  Carroll  Bk 
Graves,  of  Seattle,  and  John  H.  McDantels, 
of  EUensburg,  for  resi>ondents. 

MORRIS.  J.  Appellant  brought  this  ac- 
tion against  respondents  and  nuinerous  other 
defeodaats  owning  lands  riparian  to  Wilson 
and  Lyie  creeks,  in  Kittitas  county,  praying 
that  his  title  to  60  inches  of  water  flowing 
from  Wilson  creek  into  Lyie  creek  be  quiet- 
ed, with  the  usual  iDjunctlve  relief.  AH  of 
the  defendants,  save  respondents,  defaulted. 
The  respondents  answered,  setting  up  af- 
firmatii^ely  prior  rights  to  the  waiters 
of  Wilson  and  Lyle  creeks;  the  respond- 
ents Bovey  claiming  under  respondent  San- 
der. Respondent  Sander  further  alleged 
that  on  Angust  12,  1890,  a  decree  was 
entered  in  the  superior  court  of  Kittitas 
county.  In  cause  No.  96,  entitled  Carl 
A  Sander  v.  J.  B.  Jones  et  al.,  which  de- 
cree adjudicated  the  rights  to  the  use  of  the 
waters  of  Wilson  and  Lyle  creeks  adversely 
to  the  right  no>w  sought  to  be  litigated  by 
appellant,  and  claimed  such  decree  to  be 
binding  and  of  full  force  against  the  appel- 
lants. This  defense  was  sustained,  and 
plaintifTs  appeal. 

The  only  question,  then,  arising  upon  this 
appeal  is  whether  or  not  the  decree  of  August 
12,  180O,  in  cause  No.  96,  la  res  Judicata. 
The  following  description  of  the  physical 
situation,  taken  from  respondent  Sander's 
brief  will  be  helpful: 

"Wilson  creek  is  one  of  two  main  streams 
baving  their  common  origin  in  the  monntains 
ijing  to  the  north  of  Kittitas  valley.  The  wa- 
ters come  down  a  number  of  canyons  and  unite 
sod  flow  in  s  common  channel  for  a  mile  or 
•0.  Then  they  divide  into  two  forks,  one  of 
vhich,  flowing  in  a  aoutheasterl^  direction,  is 
Nanam  creek,  and  the  other,  Sowing  in  a  south- 
vesterly  direction,  is  Wilson  creek.  Some  miles 
Mow  the  forks  another  and  smaller  stream, 
taown  as  Lyle  creek,  goes  out  from  Wilson 
creek  and  rnna  to  the  south.   Appellant  Rader 


owns  lands  along  Lyle  creek.  Bespond^t  Olive 
Sander  owns  lands  along  Wilson  creek  below 
tiie  bead  of  Lyla  creek." 

The  plaintiff  In  cause  No.  96  then  repre- 
sented the  intwest  and  rlgbts  now  owned 
by  the  respondents.  Tbe  defendants  Indnd- 
ed  this  appellant  and  other  owners  of  lands 
upon  Lyle  and  upon  Wilson  creek  above  the 
lands  ot  respondents.  The  purpose  ot  tbe 
action  was  to  establtsb  tbe  rights  of  Sander 
In  the  watffis  of  Wilson  creek,  and  to  enjoin 
the  defmdants  from  using  or  diverting  the 
waters  in  any  manner  detrimental  to  tbe 
Sander  right  Tbe  appellant,  as  the  owner 
of  lands  lying  between  Nonum  and  Lyle 
creeks,  answered  In  cause  No.  96.  denying 
any  use  or  diversion  as  against  Sander,  and 
claiming  the  right  to  tbe  nse  of  70  Inches  of 
water  from  Wilson  creek,  to  flow  throogb 
Lyle  creek  to  his  then  lands.  The  decree 
established  the  *Sander  right  to  the  waters 
of  Wilson  creek ;  found  that  Lyle  creek  was 
a  part  of  Wilson  creek ;  adjudged  that  Rad- 
er and  the  other  defendants  had  diverted  the 
water  from  Wilson  creek  to  Lyle  creek,  to 
the  use  of  which  Sander  was  entitled;  es- 
tablished the  respective  rights  of  the  par- 
ties, including  Rader,  to  the  waters  of  Wil- 
son and  Lyle  creeks;  and  then  decreed: 

"Th'at  during  the  months  of  April  and  May 
of  each  year  when  there  is  an  ordinary  supply 
of  water  in  said  Wilson  creek,  GO  inches  ot  said 
water  shall  flow  down  said  Lyle  creek,  and  said 
flow  in  Lyle  creek  shall  decrease  during  the 
month  of  June  according  to  the  stage  of  water 
in  said  Wilson  creek  until  tbe  1st  day  .of  July 
of  each  year,  at  which  time  it  shall  cease." 

In  the  presoit  action.  It  aivears  that  Rad- 
er, since  tbe  decree  in  cause  Na  96,  has 
become  tbe  owner  of  lands  lying  between 
Nanum  and  Wle  creeks  that  were,  at  tbe 
time  of  tbe  former  decree,  owned  by  bis  fa- 
ther, A.  J.  Rader,  #bo  was  not  a  party  to 
the  former  salt  lit  Is  by  rlrtne  of  this  own- 
ership to  these  anbaequently  acquired  tondr 
that  Rader  now  seeks  to  obtain  an  adjudica- 
tion, claiming  as  to  thorn  the  right  to  tba 
use  of  60  inches  of  tbe  water  to  flow  bom 
Wilson  creek  Into  creek,  asserting  be 
Is  not  bound  by  the  decree  in  cause  Na  96, 
.his  grantor  not  baving  been  made  a  [>arty  In 
;  tbat  action,  nor  any  water  right  affecting 
these  lands  having  there  been  determined; 
while  respondents  contend  that,  as  between 
rights  to  the  respective  waters  of  Wilson 
creek  and  Lyle  creek,  the  former  decree  is 
conclusive,  and  that  If,  by  his  subsequent  pur- 
chase, appellant  obtained  any  rights  to  tbe 
waters  of  Lyle  creek,  that  right  must  be  en- 
forced against  the  lands  riparian  to  Lyle 
creek  and  not  against  the  lands  of  respond- 
ents  upon  Wilson  creek.  It  Is  evldeht  from  tbe 
language  of  tbe  decree  in  cause  Na  96,  when 
read  in  connection  with  tbe  pleadings,  find- 
ings of  fact,  and  conclusions  of  law,  that  it 
determined  and  adjudicated  60  inches  as  tbe 
maximum  flow  of  water  from  Wilson  creek 
Into  Lyle  creek,  and  divided  this  amount  ot 


^»ror  otlisr  easM      sams  topic  an*  KBT-NVMBBR  In  all  Ker-Numbercd  Diiwts  and  Indtxas 


Digitized  by 


268 


171  PACIFIC 


REPORTBB 


(Waah. 


water  to  the  riparian  lands  according  to  the 
pespectlve  rights.  The  plaintiff  in  that  suit 
was  contending  on\j  as  to  the  amount  of  water 
that  should  flow  from  Wilson  creek  Into  Lyle 
creek.  He  was  not  interested,  as  between 
the  lands  riparian  to  Lyle  creek,  how  that 
water  should  be  divided.  It  was  not  a  ques- 
tion of  title  or  ownership,  but  of  the  amount 
of  water.  The  owners  upon  Lyle  creek,  while 
as  between  themselves  there  was  a  question 
which  was  adjudicated  as  to  their  respective 
rights,  contended  mainly  against  the  plain- 
tiff as  to  the  amount  of  water  that  should 
be  decreed  flowable  into  I^yle  creek.  That 
question,  irrespective  of  how  the  water  was 
to  be  divided,  was  determined  and  is  now 
res  Judicata.  Sixty  inches  of  water  is  the 
maximum  that  can  be  diverted  from  Wilson 
creek  Into  Lyle  creek. 

The  fact  that  Rader  Is  now  suing  In  a 
different  capacity — as  the  owner  of  other 
lands — does  not  alter  the  question  one  way 
or  the  other.  The  fact  remains  the  same. 
Lyle  creek  is  entitled  to  a  maximum  of  60 
Inches  of  water,  as  established  In  the  former 
decree.  If  that  decree  is  to  be  opened  in  this 
suit,  or  any  other  affecting  the  same  rights, 
then  the  rights  of  owners  of  lands  upon  Wil- 
son creek,  quieted  in  them  during  all  the 
years  that  have  elapsed  since  the  entry  of 
that  decree,  presumably  passing  through 
various  ownerships,  made  the  subject  of 
various  contracts,  are  now  subject  to  change, 
and  partial  or  total  loss.  It  means  the  re- 
opening of  that  decree  and  a  rehearing  upon 
the  rights  there  determined.  The  capacity 
which  enabled  appellant  to  question  the 
amount  of  water  that  should  flow  from  Wil- 
son creek  Into  Lyle  creek  was  his  ownership 
Of  lands  riparian  to  Lyle  creek.  The  materi- 
al fact  and  essential  determination  was  not 
the  capacity  in  which  he  sought  affirmative 
relief,  but  the  relief  itself.  An  adjudication 
of  the  relative  flow  of  these  two  creeks  was 
the  main  fact  to  be,  and  which  was,  deter- 
mined; not  the  right  or  capacity,  which 
enabled  him  to  litigate  that  fact.  In  Blssell 
r.  Spring  Valley  Township,  ]24  U.  S.  225, 
8  Snp.  Ct.  495,  31  L.  Ed.  411,  it  was  held  that 
an  adjudication  In  an  action  on  coupons  of 
municipal  bonds  sustaining  the  defense  that 
the  municipality  never  executed  the  bonds, 
that  the  Irands  were  not  Its  legal  obligations, 
was  conclnslve  in  a  subsequent  action  brought 
by  the  same  party  on  differmt  coupons  of 
the  same  bonds.  In  New  Orleans  v.  Citi- 
Eens*  Bank,  167  V.  S.  371.  17  Sup.  Ct.  905, 
42  L.  Dd.  202,  It  was  held  that: 

"The  estoppel  resulting  from  tbe  ttilng  ad- 
judged Joes  not  depend  upon  whether  there  is 
the  same  demand  in  both  cases,  but  exists,  even 
although  there  be  different  demands,  when  the 
qucstioD  upon  which  the  recovery  of  the  see- 
ond  demand  depends  has  under  identical  cir- 
cumstances and  conditions  been  previously  con- 
duded  by  a  judgment  between  the  parties  or 
dieir  piiTiea,** 


The  controlling  question  here  Is  whether, 
under  the  pleadings  in  the  former  suit,  the 
amount  of  water  to  be  taken  from  WIIsmi 
creek  by  Lyle  creek  was  a  matter  In  issue 
and  determined  as  between  the  parties  to 
this  suit  Tliat  it  was  a  matter  in  Issue, 
and  a  determinative  issue,  and  was  actually 
decided  in  the  former  case,  is.  It  seems  to  us, 
clear.  That  it  was  material  Is  equally  clear, 
for  up<HL  Its  dgtermlnatlon  depended  the 
question  of  the  amount  of  water  in  WUeoa 
creek  usable  and  to  be  used  by  the  lands 
upon  Wilson  creek,  and  the  amount  that 
could  be  diverted  to  the  lands  upon  L^le 
creek.  In  Southern  Pacific  Railroad  Co. 
v.  United  States,  168  U.  S.  1,  18  Sup. 
Ct  18,  42  L.  Eld.  355,  the  case  turned 
upon  whether  a  prior  adjudication  of  the 
sufficiency  of  certain  maps  as  amounting  to 
a  definite  location  as  to  certain  lands  thereby 
brought  within  its  land  grant  was  conclusive 
of  the  question  of  the  sufficiency  of  those 
maps  when  the  same  question  was  present- 
ed In  regard  to  other  lands,  and  the  court 
held  that  the  prior  adjudication  of  that 
question  was  controlling.    The  court  said: ' 

"The  general  principle  announced  in  numer- 
ous cases  is  that  a  right,  question,  or  fact  dis- 
tinctly put  in  issue  and  directly  determined  by 
a  court  of  competent  jurisdiction,  as  a  ground 
of  recovery,  cannot  be  disputed  in  a  BUbse<iuent 
suit  between  the  same  parties  or  their  privies ; 
and,  even  if  tbe  second  suit  is  for  a  different 
cauae  of  action,  tbe  right,  queation,  or  fact  once 
8u  determined  must,  as  between  the  same  parties  ' 
or  their  privies,  be  taken  as  conclusively  es- 
tablished, BO  long  as  the  judgment  in  the  first 
suit  remains  unmodified." 

In  Mvnson  v.  Baldwin,  93  Wash.  36,  169 
Pac.  1070,  citing  2  Black,  Judgments,  8  767, 
we  held  that  one  of  the  tests  of  whether  or 
not  a  former  Judgment  Is  res  judicata  la 
whether  or  not  the  facts  relied  upon  for  re- 
covery In  the  second  action  negative  or  are 
inconsistent  with  the  facts  in  the  former 
Judgment  Where  there  Is  no  direct  opposi- 
tion or  inconsistency,  but  the  facts  relied 
upon  in  both  suits  may  be  equally  true,  there 
is  no  bar.  Appljing  this  rule  to  the  facta 
here.  It  seems  clear  to  us  that  there  is  such 
inconsistency  and  direct  opposition  In  the 
two  sets  of  facts  that  one  most  necessarily 
n^atlve  the  other.  Sixty  Inches  of  water 
having  t>een  decreed  the  maximum  flow  of 
Lyle  creek  In  the  former  suit.  It  cannot  now, 
as  between  the  same  parties,  be  equally  true 
that  a  greater  amount  of  water  Is  to  be 
taken  from  Wilson  creek  and  turned  into 
I^yle  creek.  Such  decrees  would  be  in  direct 
opposition  to  each  other.  They  cannot  both 
stand.  Nor  can  tbe  facts  8U[H?ortlEV  them 
be  equally  true. 

What  we  have  said  is  sufficient  to  state 
our  view  of  the  question  presrated  by  the 
appeal,  and  the  Judgmoit  la  affirmed. 

ELLIS,  C.  J.,  and  MOUNT,  CHAD  WICK, 
and  HOLGOMB,  JJ„  concur; 
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STATE!  ex  rel.'HUST<m  t.  BIQ  BEND 
LAND  00. 

BIG  BEND  LAND  00.  v.  ETUSTON  et  ni. 

(No8.  14633,  13502.) 

(Supreme  Court  of  WashitiKtoii.  Feb.  27,  1018.) 

1.  FOBCIBLE  EKTBT  AND  DkTAINKB  «»38{2)— 

Dismissal  fob  Want  of  Jurisdiction  — 

Restitdtion. 
Though  plaintiff,  on  filing  the  complaint, 
in  an  action  of  unlawful  detainer,  caused  a  writ 
of  restitution  to  be  issued,  which  was  executed 
bj  ousting  defendants  from  the  Land  and  placing 
[ualntiff  m  possession,  the  court,  never  naving 
acquired  jurisdiction  to  determine  the  merits, 
could  not,  on  dismissal,  order  restitution  to  de- 
fendants, but  at  most  vacation  of  the  order  of 
restitution  under  which  ttiey  were  ousted ;  their 
dtoation  and  remedies  being  the  same  as  though 
plaintiff,  without  beginning  suit,  had  gone  on 
the  land  and  forcibly  removed  Qiem. 

On  Motion  to  Becall  Remittitur, 

2.  Appeal  and  Ebboe  iS=>1218  —  Remand  — 
Bbcallieio  Remittitdb. 

The  remittitur,  on  reversal  of  judgment  for 
plaintiff  in  unlawful  detainer,  with  direction  to 
dismiss,  on  the  ground  that  jurisdiction  of  de- 
fendants was  not  obtained,  will  not  be  recalled, 
to  the  end  of  declaring  that  defendant's  motion 
fw  an  order  in  the  lower  court,  on  the  going 
down  of  the  remittitur,  for  an  order  of  restitu- 
tion, was  an  appearance  seeking  affirmative  re- 
lief, curing  all  jurisdictional  defects,  so  that 
the  case  should  be  decided  on  the  merits. 

Department  2.  Original  proceeding  by  the 
State,  on  the  relation  of  R.  E.  Huston 
for  a  writ  of  mandamus  against  the  Big 
Bend  Land  Company,  and  motion  by  plaintiff 
lo  the  case  of  the  Big  Bend  Land  Company 
against  R.  E.  Bnston  and  wife  for  writ  of 
restltntlon.  Writ  and  motl(»i  denied. 

John  G.  Barnes,  of  Seattle,  for  relators. 
Uenitt,  Lantry  &  Merrltt,  of  Spokane,  for 
revondent 

CHADWIGK;  J.  This  proceeding  arises 
out  of  the  case  of  the  Big  Bend  Land  Oo.  t. 
Huston,  168  Fac  •47a  When  the  remittitur 
vent  down,  counsel  fbr  defendants  Huston 
Bkored  the  oonrt— 

"*  *  *  for  judgment  dismissing  said  action 
and  proceeding,  for  the  costs  and  disbursements 
,«f  relators  herein,  and  for  an  order  directing 
die  iasoance  by  the  clerk  of  said  court,  under 
the  seal  tbereca,  of  a  writ  of  restitation  direct- 
ed to  tiie  sheriff  of  Lincoln  conuty,  commanding 
liim  to  restore  to  relators  the  possession  of  Ibe 
lands  and  premises  hereinbefore  described,  the 
poHKsrioD  of  which  was  taken  from  them  by 
tbe  Big  Bend  Land  Company  on  the  10th  day  of 
March,  1915,  by  means  of  the  writ  of  restitu- 
tion isaoed  and  executed  as  hereinbefore  [in  the 
original  proceeding]  set  forth." 

Hie  trial  judge  refnsed  to  make  the  order 
of  restitution.  He  Justifies  nnder  our  opln- 
km  in  the  main  case. 

"Our  conclusion  is  that  the  lower  court  was 
without  Jurisdiction  to  entertain  the  action,  and 
the  judgment  apiiealed  from  is  reversed  and  the 
cause  remanded,  with  direction  to  dismiss.  The 
parties  wiU  be  left  to  enforce  such  rights,  if 
say,  as  th«  possess  in  tome  appropriate  metb- 
•d,  npon  wnioi  we  neither  express  nor  intimate 


an  opinion."   Big  Bend  Land  Co.  t.  Huston. 

supra. 

It  is  the  contention  of  tbe  relator  that  he 
is  entitled  to  be  restored  to  the  possession  of 
the  premises  from  which  he  was  ousted  by 
the  Big  Bend  Land  Company  under  Rem. 
Code,  §  1742: 

"If  by  a  decision  of  the  Supreme  Court  the  ap> 
pellant  becomes  entitled  to  a  rutoration  of  any 
part  of  the  money  or  property  that  was  taken 

from  him  by  means  of  tne  judgment  or  order  ap- 
pealed from,  either  the  Supreme  Court  or  the 
court  below  may  direct  an  execution  or  writ  of 
restitution  to  issue  for  the  purpose  of  restoring 
to  the  appellant  his  property,  or  the  value  there* 
of.  But  property  acquired  by  a  parchnser  ia 
good  faith,  under  a  judgment  subsequently  re- 
versed, shall  not  be  affected  by  such  reversal." 

[1]  When  tbe  niain  ease  was  before  this 
court,  the  form  of  the  Judgment  to  be  enter- 
ed by  the  superior  court  was  carefully  con- 
sidered by  the  judges,  and  it  was  decided 
that  we  could  not  direct  any  judgment  other 
than  one  of  dismissal,  leaving  the  parties  to 
such  rights  as  they  might  have  under  the 
general  rules  of  law.  The  defendants  in 
that  case,  the  relators  here,  attacked  the 
jurisdiction  of  the  court  under  a  special  ap- 
pearance which  they  maintained  throughout. 
We  held  that  the  court  had  never  acquired 
Jurisdiction  to  determine  the  merit  of  the 
case.  If  the  court  did  not  acquire  jurisdic- 
tion to  determine  the  merit  of  the  case.  It 
would  seem  that  it  would  have  no  jurisdic- 
tion to  enter  a  Judgment,  which  from  the 
nature  of  things  must  rest  In  the  merits. 
The  most  that  relators  could  demand  even 
under  the  most  favorable  view  of  tbe  law 
would  be  an  order  vacating  the  opder  of  res- 
titution under  which  they  were  ousted.  Mail 
Co.  V.  Flanders,  79  U.  S.  (12  Wall.)  130,  20 
L.  Ed.  249,  but  that  would  not  restore  them 
to  the  possession  of  the  land.  To  accom- 
plish that  end  would  require  an  affirmative 
order  based  npon  a  right  of  possession,  which 
relators  have  successfully  challenged  the  ju- 
risdiction of  the  court  to  try  out 

"And  if  the  court  has  not  acquired  jurisdic- 
tion of  the  person  of  the  defendant,  that  is.  if 
no  suEBcient  process  has  been  served  upon  him, 
there  can  be  no  judgment,  even  of  abatement, 
rendered  against  tbe  plaintiff;  for  the  defend- 
ant must  become  a  party  before  the  court  before 
he  can  have  judgment.  Black  on  Judgments 
{2d  Ed.)  S  220;  King  v.  Poole,  36  Barb.  (N. 
Y.)  242. 

The  situation  of  tbe  relators,  in  so  fttr  as 
present  rights  of  action  and  remedies  are 
concerned,  Is  the  same  as  If  the  Big  Bend 
Land  Company  had,  without  b^lnnlng  snlt 
at  all,  gone  upon  the  land  In  controversy 
and  forcibly  removed'tbe  relators  therefrom. 
The  relators  have  been  denied  no  remedy. 
They  may  bring  an  action  for  any  relief  to 
which  they  may  conceive  tbemselTes  entitled 

The  writ  Is  denied. 

On  Motion  to  Recall  Renlittltar. 

[2]  On  the  day  that  the  ajlpilcatlon  for 
tbe  writ  of  mandamus  was  drgued,  there 
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came  on  to  be  beard  also  the  motion  of  the 
plaintiff,  tbe  Big  Bend  Land  Company,  for  a 
recall  of  the  remittitur,  to  the  end  that  we 
should  now  declare  that  the  defendants  have 
waived  their  objections  to  the  JurlBdlctlon 
of  the  court,  and  decide  the  merit  of  the 
case.  As  stated  in  the  fore  part  of  this  opin- 
ion, defendants  moved  for  an  order  of  resti- 
tution upon  the  going  down  of  the  remittitur. 
It  Is  contended  that  this  is  an  appearance 
seeking  affirmative  relief,  and  although  made 
after  judgment,  is  a  cure  of  all  jurisdiction- 
al defects.  Many  cases  are  cited  as  sustain- 
ing counsels'  contention,  but  we  have  per- 
sistently refused  to  recall  remittiturs  for  the 
purpose  of  renewing  the  records  of  trial 
courta  The  remedy  by  appeal,  or  writ  of 
review,  is  ample  and  more  orderly.  These 
remedies  are  designated  by  statute  for  the 
correction  of  errors  In  the  court  below.  No 
statute  has  ever  been  enacted  to  protect 
against  the  errors  of  this  court;  but,  in  or- 
der tbqt  mistakes  made  In  entering  final 
judgments  may  not  go  uncorrected,  we  have, 
in  the  exercise  of  what  we  have  conceived 
to  be  our  inherent  power  to  cure  our  own 
mistakes,  recalled  remittiturs  for  the  pur- 
pose of  advising  a  proper  judgment  Tit- 
low  V.  Cascade  Oatmeal  Co.,  16  Wash.  676, 
48  Pac.  406 ;  State  ex  rel.  Burke  t.  County 
Commissioners.  61  Wash.  684,  112  Pac.  929. 

It  is  not  made  to  appear  that  any  mistake 
has  been  made  In  the  entry  of  judgment  but, 
on  the  contrary,  it  appears  that  the  court 
is  proceediiv  to  follow  onr  Jndgmmt  to  the 
letter. 

No  legal  'ground  Is  shown  for  the  recall  of 
the  remittitur,  and  the  motion  Is  denied. 

ELLIS,  O.  J.,  and  HOLCOMB  and  MOUNT, 
JJ.,  concur. 

(tl  Idaho.  Z19)  ■== 

PULLMAN  CO.  V.  STATE  BOABD  OF 
EQUAUZATION  et  aL. 

(Supreme  Court  of  Idaho.    March  2,  1918.) 

1.  Ckbtiobabi  «ss>3^Affucatioh  foe  Wkit 
—Time. 

Application  for  a  writ  of  review  must  be 
made  within  a  reasonable  time. 

2.  Certiobari  «=>39 — ^Application— Time. 

The  time  within  which  an  appeal  may  be 
taken  in  appealable  cases  will  be  deemed  to  be 
the  limit  of  a  reasonable  time  for  an  applica- 
tion for  a  writ  pf  review,  unless  exceptional 
circumstances  be  ahown  which  justify  an  exten- 
gioD  of  time. 

Original  proceeding  by  the  Pullman  Com- 
pany to  obtain  a  writ  of  review  directed  to 
the  State  Board  of  Equalization  of  the  State 
of  Idaho  and  others.  Writ  quashed  and  peti- 
tion denied. 

Hawley  &  Hawley,  of  Boise,  fOr  plalntur. 
T.  A.  Walters,  Atty.  Gen.,  and  A.  C  Hind- 
man  and  J.  P.  Pope,  Asst  Attya.  Oen.,  for 
defendants. 


RICE,  J.  This  Is  an  original  proceeding 
brought  in  this  court  to  obtain  a  writ  of  re- 
view directed  to  the  state  board  of  equallsa- 
tlon  and  commanding  it  to  certl^  to  this 
court  Its  records  In  the  matter  of  tlie  assess- 
ment of  plalntifTs  property  In  the  state  of 
Idaho  for  the  year  1917. 

It  is  alleged  in  the  petition  that  the  orAer 
complained  of  was  made  In  the  month  of 
August,  1917.  The  petition  was  filed  in  thi^ 
court  on  January  4,  1918.  An  alternative 
writ  was  Issued,  and  the  defendants  have 
moved  to  qnash  the  writ  and  to  set  aside  the 
order  upon  the  ground  that  the  petitioner 
was  guilty  of  lachea,  in  that  it  bad  delayed 
an  unreasonable  length  of  time  In  making 
application  for  the  relief  sought. 

[1,2]  Hie  statute  does  not  limit  the  time 
within  which  a  writ  of  review  may  be  prose- 
cuted. Under  the  statutes  an  appeal  to  the 
Supreme '  Court  must  be  taken  within  90 
days  after  the  entry  of  the  judgment  ap- 
pealed from.  In  the  absence  of  a  statute 
limiting  the  time  within  wtilch  an  applica- 
tion for  writ  of  review  may  be  prosecuted, 
the  rule  is  that  it  must  be  applied  for  with- 
in a  reasonable  time,  which  wUl  be  deemed 
to  be  the  time  within  which  an  appeal  may 
be  taken  in  appealable  cases,  unless  for 
good  cause  shown  some  other  period  be  fixed. 

In  the  case  of  Spooner  v.  Seattle,  6  Wash. 
370,  33  Pac.  963,  It  is  said: 

"The  writ  of  certiorari  is  In  the  nature  of 
an  appeal,  and,  while  the  statute  does  not  fix 
the  time  within  which  the  writ  should  be  ap- 
plied for,  it  should  be  applied  for  within  a  rea- 
sonable time  after  the  act  complained  of  baa 
been  done,  and  two  years  and  opward  was  not 
a  reasonable  time." 

And  in  the  case  of  State  v.  Superior  Court, 
56  Wash.  287,  105  Pac.  816,  It  Is  said: 

"While  the  statute  fizea  no  time  within  which 
a  writ  of  review  must  be  applied  for,  we  have 
held  by  analogy  that  the  writ  must  be  applied 
for  within  the  time  fixed  for  taking  an  appeal." 

The  leading  case  In  California  is  that  of 
Keys  T.  Marin  Connty,  42  Cal.  252,  In  whl<A 
the  court  said: 

"It  has  been  observed  already  that  In  the  case 
at  bar  nearly  two  years  were  permitted  to  elapse 
after  the  entry  of  the  order  complained  of  before 
application  was  made  for  the  writ.  An  appeal 
to  this  court  from  a  final  judgment  of  a  diB«* 
trict  court  is  barred  by  the  lapse  of  one  year; 
and  we  are  of  opinion  that,  unless  circumstances 
of  an  extraordinary  character  be  shown  to  have 
intervened,  the  remedy  through  a  writ  of  certi- 
orari should  be  held  to  be  baned  by  the  Japaa  ot 
a  like  period  ot  time." 

See  People  t.  Mayor  of  N.  T.,  2  HUl  (N. 
T.)  9;  Oliompson  t.  Hultnomnh  County,  2 
Or.  Bi;  Klmple  Superior  Gonrt,  66  CaL 
136,  4  Pac.  1149;  Smith  v.  Sup«lor  Court, 
07  Cal.  S48,  32  Pac.  S22;  Beynolds  t.  Svverl- 
or  Court,  64  Cal.  372,  28  Pac.  121;  Crosby  t. 
Probate  Court,  3  Utah,  61,  5  Pejs.  652;  SUte 
T.  Superior  Court,  42  Wash.  684,  86  Pac.  678 ; 
State  T.  Superior  Court,  84  Wash.  663,  147 
Pac.  408;  Detroit  t.  Murphy,  05  Mich.  631, 
55  N.  W.  441;  Petition  of  Tucker,  27  N.  H. 
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405;  People  v.  Commissioners,  82  N.  T.  506 ; 
Stedman  v.  Bradford,  3  Phlla.  (Pa.)  258;  Long 
T,  Railroad  Co.,  35  W.  Va.  333,  13  S.  B.  1010; 
State  V.  Milwaukee  County,  58  Wis.  4,  16  N. 
W.  21;  Hernandez  t.  Hutchison,  20  Porto 
Blco  Rep.  484 :  11  0.  J.  146. 

While  this  question  has  not  been  passed 
iqwn  directly  by  the  Supreme  Gonrt  of  tbls 
state,  it  has  been  decided  that  a  bill  of  re- 
view, by  analogy  to  an  appeal,  must  be 
broaght  within  the  time  limit  for  prosecut- 
ins  an  ajqteaL  Hyde  t.  Lamberson,  1  Idaho, 
530;  McMillan  t.  Wooley,  6  Idaho,  36.  51 
Pac.  1029. 

The  petition  In  tills  case  does  not  disclose 
drcmnatances  of  a  special  nature  which  re- 
quire an  extension  of  time.- 

The  writ  will  be  quashed  and  the  petition 
denied.  Costs  awarded  to  the  defendants. 

BUDOE,  O.  J.,  and  MORGAN,  J.,  concur. 


(15  wjro.  my 

COOK  T.  ELMORE.    (No.  856.) 

(Supreme  Court  of  Wyoming.   March  18,  1018.) 

L  EXECUTOBe  AITD  Adhinistbatobs  €=>]31— 
Collection  of  Asssts— Rents  and  Profits 
or  Real  Estate. 
L'ndcr  Comp.  St.  1910.  {  5556,  providinff 
that  fin  executor  or  administrator  is  entitled  to 
tbe  posBession  of  all  the  real  and  personal  es- 
tate of  the  decedent  and  to  receive  the  rents 
tnd  profits  of  the  real  estate  untU  the  estate 
IB  settled,  an  executrix  and  ancillary  adminis- 
tratrix was  entitled  to  recover  the  rents  and 
pro&ta  of  land  held  by  defendant  in  trust  for 
the  decedent  pending  the  settlement  of  the  es- 
tite. 

2.  LnoTATioN  OF  Actions  <=»10S  (2)— AocBTT- 

AL  OF  CAUSB— TbUST. 

Limitations  do  not  run  in  favor  of  a  trus- 
tee of  an  express  trust  until  he  has  taken  some 
action  amounting  to  a  repudiation  of  the  trust, 
u  his  possession  is  the  possession  of  tiie  cestui 
qne  trust,  and  is  not  adverse. 
8.  Limitation  of  Actions  4s»1(^3)— Acobit- 
AL  or  Cause— Tbust. 

Ordinarily  limitations  run  in  favor  of  a 
trastee  under  a  constructive  or  resulting  trust 
from  the  time  the  act  occurs  which  creates  the 
trust,  but  this  general  rule  la  subject  to  an  ex- 
ception, applicable  where  the  cestui  que  trust 
is  in  possession,  and  the  trustee  has  done  noth- 
ing inconsistent  with  the  recocnition  of  the 
trust  or  has  not  asserted  an  adverse  claim. 
4.  liiiaTATioN  OF  AcTions  ^»102(7)— ACOBU- 
AL  OF  Cause— Tbust. 

Where  defendant,  who  was  E.'s  foreman, 
purdiased  land  in  bis  own  name  with  E.'s  mon- 
W;  which  was  thereafter  used  in  conducting 
cl'fl  stock-raisiuK  and  ranching  business  until 
the  formation  of  a  partnership  between  E.  and 
defendant,  and  by  toe  partnership  under  a  lease 
from  E.  from  that  time  until  E.'s  death,  and 
tfc«  lease  provided  for  the  payment  of  rent  to 
E.,  bat  contained  nothing  aa  to  any  land  of  de- 
fendant, and  defendant  never  asserted  any  ad- 
verse claim  until  after  B.'b  death,  limitations 
ad  not  run  In  defendant's  favor  until  that  time. 
&  ExBcnroBS  and  Aduinistbatobs  4ss>120(1) 

—  ESTAJBUSHMKNT  AND  BNnBOEUKirT  OF 

Tbdsis— Right  to  Sue. 
Under  Comp.  St  1910,  {  5727,  providing 
that  land  shall  descend  subject  to  the  payment 
of  the  debts  of  the  decedent  to  the  persons  there- 
m  specified,  and  section  5562,  providing  that 


actions  for  the  recovery  of  property,  real  or 
personal,  or  for  the  possession  thereof,  and  all 
actions  founded  upon  contracts,  may  t>e  main- 
tained by  and  against  executors  and  adminis- 
trators, in  all  cases  in  which  they  might  have 
been  maintained  by  or  against  the  decedent,  an 
executor  or  administrator  as  such  has  no  title 
to  the  real  estate  of  a  decedent,  and  cannot  ene 
to  establish  a  resulting  trust  and  compel  the 
conveyance  of  the  land. 

Error  to  District  Court,  Campbell  County; 
O.  H.  Parmelee,  Judge. 

Action  by  Lydla  H.  Elmore,  as  executrix 
and  adminlatrhtrix  of  Mike  Elmore,  deceas- 
ed, against  Claude  K.  Cook.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed in  part,  and  reversed  and  remanded 
in  part 

La  rielche  &  Dlefendra^er,  of  Sheridan, 
and  Don  L.  Wnkeman,  of  Gillette,  for  plain- 
tiff in  error.  Mets  &  Sachett,  of  Sheridan, 
for  defendant  in  error. 

BBARD,  J.  I^dia  H.  Bimore,  as  execn- 
crlz  of  the  will  of  Mike  Elmore/  deceased, 
and  as  administratrix  of  the  estate  of  said 
Mike  Bimore,  deceased,  brought  an  action 
against  Claude  K.  Cook,  allying,  In  sub- 
stance, in  her  petition,  that  Blik«  Elmore 
died  on  the  lOtb  day  of  May,  1910,  leaving  a 
will  which  was  duly  admitted  to  probate  In 
the  state  of  New  York  June  9,  1910,  and 
that  on  June  10,  1910,  lettas  testamentary 
and  of  administration  were  issued  to  aald 
Lydla  H.  Elmore  as  executrix  of  said  will, 
and  that  the  admlnlatratlon  of  said  estate 
in  the  state  of  New  Tork  la  stlU  pending; 
that  said  will  was  duly  probated  in  the  dift- 
trlct  court  of -Campbell  county,  Wya,  Aoguat 
4,  1913,  and  ancillary  letters  testamentary 
and  of  admhilstratlon  were  Issued  to  her  for 
the  administration  of  said  estate  In  Wyo- 
ming; that  she  duly  qualified  and  la  still  act- 
ing as  such;  that  in  1901  said  Mike  Bimore 
emi^oyed  and  directed  the  said  Cook  .to  pur- 
chase for  him  certain  lands  situated  in  said 
Campbell  county,  and  In  pursuance  of  said 
arrangement  said  Cook  purchased  said  lands 
and  received  a  deed  therefor  November  21, 
1901,  which  deed  was  duly  recorded  in  the 
oflice  of  the  county  clerk  and  ex  officio  regis- 
ter of  deeds  in  said  county;  that  said  lands 
were  purchased  for  and  with  the  fuuds  of 
said  Mike  Elmore,  and  that  the  deed  should 
have  been  taken  la  his  name,  but  was  erro- 
neously taken  in  the  name  of  said  Cook ;  that 
the  money  for  the  recording  of  said  deed  and 
for  the  payment  of  the  taxes  on  said  land, 
until  the  time  of  his  death,  was  furnished 
by  said  Elmore;  that  since  his  death  the 
taxes  have  been  paid  by  plaintiff;  that  from 
November,  1901,  until  the  time  of  his  d^th 
said  Mike  Elmore  occupied  and  used  said 
lands;  that  after  the  death  of  said  Mike  El- 
more the  said  Cook,  without  the  consent  of 
plaintiff,  or  the  heirs  of  said  Mike  Elmore, 
deceased,  wrongfully  entered  Into  possession 
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of  said  lands  and  excluded  plftlntUt  tlierefrom, 
and  still  continues  ao  to  do,  and  claims  to  be 
the  abeolate  owner  thereof,  and  has  bad  the 
use  and  benefit  of  said  lands  since  May  10, 
1910;  that  said  Hike  EHmore  did  not  know 
Uiat  the  deed  to  said  land  was  taken  in  the 
name  of  said  Cook,  and  that  as  soon  as 
plaintiff  learned  that  Cook  claimed  said 
land,  and  at  her  first  opportunity  after  her 
said  appointment,  she  brought  the  action  "to 
compel  the  conveyance  of  said  land  by  the 
defendant  to  the  plaintiff  and  to  decree  the 
title  of  said  lands  to  and  in  the  said  estate" ; 
that  the  reasonable  rental  value  of  Said  land 
is  about  $150  per  annum,  and  that  plaintiff 
has  been  damaged  by  the  wrongful  with- 
holding of  said  lands  by  defradant  in  the 
sum  of  $ttOO,  no  part  of  which  has  been  paid; 
that  the  title  of  record  of  said  lands  still 
continues  in  the  name  of  defendant;  and 
that  there  are  no  incumbrances  of  record 
against  the  same,  or  known  to  plaintiff.  Ttie 
plaintiff  prayed— 

"judgment -against  the  defendant  that  the  de- 
fendant be  required  to  execute  a  good  and  suffi- 
cient conveyance  o£  the  said  lands  to  this 
plaintiff,  and  in  case  of  failure  thereof  that  the 
said  lands  be  decreed  by  the  court  to  this  plain- 
tiff, and  that  the  plaintiff  have  Judgment  against 
the  defendant  for  $600  damages,  and  the  costs 
of  this  action,  and  for  such  otfaer  and  further 
relief  as  in  equity  this  plaintiff  may  be  entitled 
to  receive." 

The  action  was  commenced  August  9,  1913. 
A  peneral  demurrer  was  filed  to  the  petition, 
whl'h  was  Overruled,  and  defendant  answer- 
ed. In  his  answer  defendant  denied  that 
the  was  purchased  by  him  tmder  any  ar- 
i-ani.'ex.  «nt  with  Mike  Elmore,  or  with  his 
fuad^  LXit  alleged  ttiat  be  purchased  the 
same  w.H.'i  his  own  money  and  for  his  own 
use  and  benefit;  that  he  was  the  absolute 
owner  ai  said  land,  and  had  been  in  the 
)>eaoeabl£,  open,  and  undisputed  possession 
Df  the  ssme  since  he  purchased  the  same, 
Novembei  21,  1901;  admitted  that  Mike  El- 
more used  miC  lands  for  grazing  purposes, 
but  allegt^  that  said  use  was  In  considera- 
tion of  the  payment  of  the  taxes  thereon  by 
said  Elmoiv: ;  admitted  that  he  had  excluded 
plaintiff  fiom  said  lands  since  September  S, 
1911 ;  denied  that  the  rental  value  of  said 
land  wns  1^150  per  annum;  denied  that  the 
deed  to  said  land  was  erroneously  taken  in 
Ills  name.   Defendant  farther  pleaded: 

"That  the  cause  of  action  sued  upon,  set  forth, 
and  ailegaJ  in  plalntUTs  petitloo  did  not  ac- 
crue within  four  years  immediately  preceding 
the  commencement  of  plaintiff's  action.^ 

Plaintiff  relied,  and  denied  the  affirma- 
tive allevations  of  the  answer.  The  forego- 
ing snmmary  of  the  pleadings,  we  think,  suf- 
ficiently presents  the  Issues. 

The  case  was  tried  to  the  court,  and  the 
following  findings  of  fact  were  made  by  the 
court  (omitting  the  preliminary  statements): 

It  "finds  generally  In  favor  of  the  plaintiff 
and  against  the  defendant  upon  the  issues  join- 
ed herein.  The  court  finds  that  the  facts  set 
out  in  thff  plaintiffs  petition  are  true,  and 
that  Lydia  H.  Ehnore,  as  executrix  of  the  estate 


of  Mike  Elmore,  deceased,  and  as  hur  and 
sole  devisee  of  Mike  Elmore,  deceased,  is  the 
equitable  owner  of  the  lands  described  in  the 
plaintiff'B  petition  herein  and  hereinafter  aet 
forth  in  this  decree,  and  that  the  defendant, 
Claude  K.  Cook,  holds  the  legal  title  to  said 
lands  in  trust  for  the  heirs  and  devisees  of 
Mike  Elmore,  deceased,  and  that  he  should  be 
required  by  the  decree  of  this  court  to  make 
conveyance  of  the  \egal  title  to  said  lands  and 
premises  to  Lydia  Hi  Elmore,  as  heir  and  sole 
devisee  of  said  Hike  Elmore,  deceased.'* 

Whereupm  the  court  rendered  the  follow- 
ing decree: 

"It  is  tlierefore  hereby  ordered,  adjudged,  and 
decreed  that  Lydia  H.  Elmore,  as  executrix  of 

the  last  will  and  testament  of  Mike  Elmore, 
deceased,  and  as  heir  and  sole  devisee  of  said 
Mike  Elmore,  deceased,  is  the  owner  in  fee 
simple  of  the  lands  and  premises  described  in 

glaintiff's  petition,  and  that  the  defendant, 
laude  K.  Cook,  holds  the  naked  l^al  title  to 
said  landa  and  premises  in  trust  for  said  Lydia 
H.  Elmore,  as  heir  and  sole  devisee  of  said 
Mike  Elmore,  deceased,  which  said  lands  and 
premises  are  described  as  follows,  to  wit:  [De- 
scribing the  lands.]  It  is  further  ordered,  ad- 
judged, and  decreed  that  the  said  defendant, 
Claude  K.  Cook,  be,  and  he  is  hereby,  directed 
and  required  to  convey  by  good  and  sufficient 
deed  to  the  said  Lydia  H.  Elmore  the  said 
above-described  premises  and  real  estate  and 
the  whole  thereof,  together  with  all  the  im- 
provements, ditches,  and  water  rights  and 
hereditaments  thereunto  belonging  or  in  any 
wise  appertaining;  the  said  deed  to  be  made, 
executed,  and  ddfivered  by  the  said  defendant, 
Claude  K.  Cook,  to  the  said  Lydia  H.  Elmore 
within  ten  days  from  the  entry  of  this  decree, 
and  in  failure  thereof  this  decree  shall  stand 
as  a  transfer  of  the  said  title  of  said  premises 
to  the  said  Lydia  H.  Elmore  in  fee  simple. 

"It  is  further  hereby  ordered  and  adjudged 
that  the  plaintiff,  Lydia  H.  Elmore,  as  executrix 
of  the  estate  of  Mike  Elmore,  deceased,  and  as 
administratrix  of  said  estate,  have  and  recover 
of  and  from  the  defendant,  Claude  K.  Cook, 
S450  dfiinces  sustained  by  her  for  the  wrong- 
ful witMioUiing  of  said  lands  and  her  costs  here- 
in, tasp.:  [It  $184.65,  and  that  she  have  execu- 
tion therefor.  To  all  of  which  decree  and 
judgment  the  defendant  excepts." 

A  motion  for  a  new  trial  was  filed  by  de- 
fendant, and  by  the  court  doiied.  Defend- 
ant brings  error. 
.The  petition  contains  hut  one  count;  bat 
plaintiff  prayed  not  only  for  the  recovery 
of  the  rents  and  profits  of  the  land  during  the 
time  she  alleges  she  was  wrongfully  kept  out 
of  possession,  but  also  that  It  be  decreed  that 
the  defendant  holds  the  legal  title  In  trust, 
and  that  be  be  required  to  convey  the  legal 
title  to  the  plaintiff;  and  that  appears  to 
have  been  the  theory  upon 'which  the  case 
was  tried  and  determined.  The  contentions 
of  counsel  for  plaintiff  in  error  are  that  the 
action  was  barred  by  the  statute  of  limita- 
tions, hut,  if  not  60  barred,  that  the  findings, 
judgment,  and  decree  of  the  district  court 
are  not  supported  by  sufficient  evidence. 

It  appears  that  from  about  1896  to  Jan- 
uary 1,  1910,  Mike  Elmore  was  engaged  in 
the  stock-raising  and  ranching  business  In 
Wyoming,  and  that  the  defendant,  Cook,  was 
hla  foreman  or  manager,  handled  the  funds, 
sold  and  received  the  money  for  stock  soM, 
and  paid  the  expenses  of  conducting  the  busl- 
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ness  from  money  so  received  or  furnished 
by  Elmore,  Cook  receiving  a  salary  for  Us 
services.  The  land  In  dispute  was  Inclosed 
with  other  lands,  and  occupied  and  used  In 
conducting  the  business;  but  just  when  It 
was  BO  inclosed  does  not  satisfactorily  ap- 
pear. On  January  1,  1910,  Elmore  and  Cook 
entered  Into  a  written  agreement  of  copart- 
nership for  the  purpose  of  "carrying  on  a 
ranching  business  on  the  ranch  of  M.  Elmore 
near  Gillette,  Wyo.,"  and  further  providing: 
*^at  H.  E3more  leases  to  Elmore  and  Cook 
the  aforesaid  ranch  for  a  tenn  of  five  years 
for  one  thousand  dollars  per  year." 

From  that  time  until  the  death  of  Elmore 
the  land  In  dispute  continued  to  be  occupied 
and  used  with  the  other  lands  in  the  inclosure 
in  the  same  manner  In  which  It  hud  been  oc- 
cupied and  used  by  Elmore  prior  to  the 
formation  of  the  partnership,  do  change  be- 
ing  made  in  that  respect  at  the  time  it  was 
purchased  and  deeded  to  Cook.  The  partner- 
ship agreement  further  provided  that  Elmore 
should  pay  for  any  improvements  made  upon 
the  ranch  In  the  way  of  ditches  and  reservoirs 
and  for  plowing.  No  land  belonging  to  Cook 
Is  mentioned  in  the  agreement  Cook  pur- 
chased the  land  November  21,  1901,  through 
one  MUo  Adams,  and  charged  the  purchase 
price,  $425,  to  Elmore  In  his  accounts,  and  It 
was  paid  by  Elmore.  The  fee  for  recording 
the  deed  and  the  taxes  on  the  land  thereafter 
were  paid  and  charged  hy  Cook  to  Elmore. 
There  was  some  testimony  that  Cook  had 
stated  that  the  deed  was  erroneously  made  to 
him  Instead  of  to  Elmore.  There  was  also 
testimony  to  the  effect  that  Elmore  had  stat- 
ed, in  his  lifetime,  that  the  land  belonged  to 
Ctx>k.  It  does  not,  however,  otherwise  appear 
that  Elmore  had  actual  notice  or  knowledge 
that  the  title  to  the  land  was  taken  In  the 
name  of  Cook,  or  any  notice  other  than  that 
Imparted  by  the  record.  We  have  not  at- 
tempted to  set  out  all  of  the  evidence,  but, 
considering  It  as  a  whole,  we  think  it  sufB- 
dent,  as  between  the  parties  to  this  action, 
to  sustain  the  finding  of  the  district  court 
that  Cook  held  the  legal  title  In  trust  for 
Elmore,  and  that  plalnUff  was  entitled  to  re- 
cover the  rents  and  profits  of  the  land  pend- 
ing the  settlement  of  the  estate  ot  Mike  El- 
nore,  deceased. 

tl]  The  statute  (section  5556,  Comp.  Stat 
1910)  provides  that  the  executor  or  adminis- 
trator is  entitled  to  the  possession  of  all  the 
real  and  personal  estate  of  the  decedent,  and 
to  receive  the  rents  and  profits  of  the  real 
estate  until  the  estate  Is  settled.  Therefore 
the  money  Judgment  In  favor  of  the  plaintiff 
and  against  the  defendant  should  be  afiSrmed, 
tmless  the  action  was  barred  by  the  statute 
of  limitations. 

[1-4]  It  Is  weU  settled  that  the  statute  of 
limitations  does  not  run  in  favor  of  a  trustee 
of  an  express  trust  until  he  has  taken  some 
action  whl<A  amounts  to  a  repudiation  of  the 
trust;  the  reason  assigned  for  the  rule  being 
that  the  possession  of  the  trustee  wt^le  car^ 


rying  out  the  purposes  of  the  trust  Is  deemed  • 
the  possession  of  the  cestui  que  trust,  and 
the .  holding  by  the  trustee  Is  not  adverse. 
The  rule,  however.  Is  different  with  respect 
to  constructive  or  resulting  trusts;  the  gen- 
eral rule  in  sudi  Cases  being  that  the  statute 
commences  to  run  from  the  time  the  act  oc- 
curs which  creates  the  trust,  or,  In  other 
words,  when  the  cestui  que  trust  could  bring 
an  action  to  enforce  the  trust,  and  that  no 
repudiation  of  the  trust  by  the  trustee  is 
necessary  to  start  the  running  of  the  statute. 
But  to  that  general  rule  there  Is  a  well  de- 
fined and  recognized  exception,  viz.  when 
the  cestui  que  trust  Is  In  possession,  and  the 
trustee  has  done  nothing  inconsistent  with  a 
recognition  of  the  trust,  or  has  not  airaerted 
an  adverse  claim.  In  I^kln  y.  Sierra  Buttea 

G.  M.  Co.  (a  0.)  25  Fed.  837,  Jndge  Sawyer 
said: 

"Upon  well-settled  principles  of  law  the  stat- 
ute does  not  be^tn  to  run  against  a  cestui  que 
trust  in  possession  until  the  date  of  his  ouster 
therefrom,  no  matter  whether  the  trust  be  ex- 
press or  implied." 

And  the  same  rule  was  approved  and  fol- 
lowed in  Norton  v.  MeDevlt,  122  N.  C.  755,  30 
S.  E.  24;  Barrollhet  v.  Anspacher,  68  Cal. 
116,  8  Pac.  804;  Planner  v.  Butler,  131  N.  C. 
155,  42  S.  E.  547;  Lufkln  v.  Jakeman,  188 
Mass.  628,  74  N.  E.  033 ;  Boyd  T.  Boyd,  163 
111.  611,  45  N.  B.  118. 

In  this  case  the  land  was  used  in  conduct'- 
Ing  Elmore's  business  from  the  time  the  deed 
to  Cook  was  executed  until  the  fori^iatlon  of 
the  partnership,  and  by  the  partnership  from 
that  time  until  after  the  death  of  Elmore. 
When  the  written  agreement  of  copartnership 
was  entered  into  It  provided  for  the  payment 
of  rent  for  Elmore's  land,  but  contained  noth- 
ing as  to  any  land  of  Cook;  and  there  Is  no 
competent  evidence  in  the  record  of  any  ad- 
verse claim  by  Cook  until  after  Elmore's 
death.  Such  being  the  situation,  even  if  the 
four-year  statute  of  limitations  pleaded  is 
applicable,  four  years  had  not  run  since  Cook 
asserted  an  adverse  claim,  and  the  action  to 
recover  the  rents  and  profits  was  not  barred. 

[El  The  only  remaining  question  in  the  case 
arises  on  the  finding  of  the  court  "that  Lydia 

H.  Elmore,  as  executrix  of  the  estate  of  Mike 
Elmore,  deceased,  and  as  heir  and  sole  dev- 
isee of  Mike  Elmore,  deceased,  is  the  equit- 
able owner  of  the  lands  described  In  the  plain- 
tiff's petition,"  and  decreeing  that  Lydla  H. 
Elmore,  as  executrix  of  the  last  will  and 
testament  of  Mike  Elmore,  deceased,  and 
as  heir  and  sole  devisee  of  said  Mike  Elmore, 
deceased,  Is  the  owner  in  fee  simple  of  said 
lands,  and  requiring  Claude  K.  Co<^  to  con- 
vey said  lands  to  said  Lydia  H.  Elinore, 
Upon  the  death  of  Mike  Elmore  whatever 
title,  if  any,  which  he  had  to  the  land  in  con- 
troversy, either  passed  by  his  will  to  some 
devisee  or  devisees,  or,  if  not  devised,  then 
It  descended  to  his  heirs,  subject  to  the  pay- 
ment of  his  debts.  Section  5727,  Comp.  Stat 
1910.    In  this  case  the  will  was  not  Intro- 
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duced  In  evidence.  It  Is  not  alleged,  nor  Is 
there  any  erldaice  In  the  record  of  any  kind 
showing  or  tending  to  show,  what  disposition 
of  ttie  land  in  iinestion,  Or  <tf  any  of  Ub  pn^ 
erty,  Mike  Eboore  made  by  bis  wlU.  It  Inci- 
dentally aiipears  In  the  testimony  that  Lydla 
H.  Slmore  Is  the  widow  of  deceased,  bnt  it 
also  appears  that  he  had  at  least  one  son 
who  survived  htm,  and  who  testified  as  a 
witness  in  the  case.  How  the  court  could  find 
from  the  evidence  In  this  record  that  Lcrdla 
H.  Elmore,  as  executrix,  and  as  heir  and  sole 
devisee,  is  the  equitable  owner  of  the  land, 
we  are  at  a  loss  to  understand.  So  Sa.T  as  the 
record  discloses,  she  acquired  no  title  as  ex- 
ccQtrix,  and  as  administratrix  no  title  to  the 
real  estate  of  deceased  vested  ta  her.  True, 
she  had,  In  either  Case,  the  right  to  the  pos- 
session of  the  real  estate  owned  by  Mike  El- 
more at  the  time  of  his  death;  but  the  title 
passed  to  the  devisee  or  heirs  at  the  Instant 
of  his  death.  The  plaintiff.  In  her  capacity  as 
executrix  or  administratrix,  In  which  she 
sues,  could  not  maintain  an  action  to  estab- 
lish and  enforce  such  a  triut  as  is  here  al- 
leged and  to  require  the  legal  title  to  be 
conveyed  to  her.  The  statute  ^ecti<»i  5562. 
Gomp.  Stat  1010)  provides: 

"Actions  for  the  recovery  of  any  property, 
real  or  personal,  or  for  the  possession  thereof, 
and  aU  actions  founded  upon  contracts,  may  be 
maintoined  by  and  against  executors  and  admin- 
istrators, in  all  cases  in  which  the  same  might 
'  have  been  maintained  by  or  against  thor  re- 
spective testators  or  intestates."  - 

It  is  well  known  that  our  probate  statutes 
were  taken  directly  from  the  statntea  of  Cali- 
fornia in  force  at  the  time  of  the  ad(vtion 
of  our  Code  of  Probate  Law  and  Procedure  In 
January,  1891.  As  eady  as  1881  the  Supreme 
Court  of  California  had  cmstnied  the  sec- 
tion last  above  quoted  In  the  case  of  Janes  v. 
Throckmorton,  57  CaL  368.  In  that  case  the 
action  was  brought  by  the  heirs  of  the  de- 
ceased, and  it  was  objected  that  they  were 
not  the  proper  parties,  and  that  the  action 
should  have  been  brought  by  the  adminis- 
trator under  the  provisions  of  the  statute.  It 
was  held  that  the  statute  did  not  confer  upon 
the  administrator  the  power  to  compel  a 
conveyance  of  the  title  to  himself.  The  court 
said: 

"The  present  action  is  brought  to  establish 
a  trust,  and  to  compel  defendant  to  couvey  the 
legal  title  to  real  eHiate  to  tbe  plaintiffs  as  heirs 
at  law  of  Janes.  On  bis  death  bis  title,  tben  an 
equity,  passed  to  the  heirs,  as  was  held  in  tbe 
cases  laat  dted;  and  unless  it  can  be  maintain- 
ed, wbicb  we  think  cannot  be  done,  that  the 
administrator  is  entitled  under  our  statute  to 
have  tbe  title  to  tbe  property  conveyed  to  him, 
it  would  seem  clear  that  he  is  not  the  proper 
party  to  bring  this  action." 

Tbe  decision  in  that  case  was  cited,  approv- 
ed, and  followed  In  Field  v.  Andrada,  106  Cal. 
107,  S9  Paa  323.  See,  also,  Johnston  v.  John- 
ston. 173  Mo.  91,  73  8.  W.  202,  61  L.  R.  A.  166, 
96  Am.  St  Rep.  486. 

The  reason  for  the  rule,  we  think.  Is  obvi- 


ous. TtB  executor  or  administrate,  as  such, 
is  vested  with  no  title  to  the  real  estate  of 
the  deceased,  and  if  such  an  action  could  be 
maintained,  It  would  not  unite  the  legal  and 
equitable  title.  The  <Kily  eflCect  would  be  to 
substitute  we  trustee  for  another,  and  that 
without  the  consent  of  the  cestui  que  trust, 
the  teal  party  in  Interest  ai^  not  a  party  to 
the  action.  On  that  branch  of  the  case  tiie 
petition  fails  to  state  facts  soffliAent  to  con- 
stitute a  cause  of  action.  It  Is  not  nifflclent 
to  state  facts  suffldent  to  (Mmstitnte  a  cause 
of  action  In  favor  of  some  one  against  a  de- 
fendant, but  the  facts  stated  must  constitute 
a  cause  of  action  in  favor  of  the  plaintiff 
against  tbe  defoidant  Railroad  Ca  t.  City 
of  Bellalr«,  67  Ohio  St  297,  6S  N.  EL  1007 ; 
McKenney  v.  Hinahan,  119  Wis.  661, 97  N.  W. 
480.  . 

Few  the  reasons  above  stated,  the  decree  of 
the  district  court  that  I^'dla  H.  VStmxe,  as 
executrix  of  the  last  will  and  testament  of 
Mike  Elmore,  deceased,  and  as  heir  and  sole 
devisee  of  said  Mike  Elmore,  deceased,  is  the 
owner  in  fee  simple  of  the  lands  In  controver- 
sy, and  that  defendant  Cook,  holds  the  naked 
legal  title  thereto  In  trust  for  her  as  heir  and 
sole  devisee,  and  requiring  defendant  Cook, 
to  convey  the  land  to  her,  and  on  his  failure 
to  do  so,  the  decree  to  stand  as  a  transfer  to 
her  of  the  title  to  the  land  in  fee  simple,  la. 
erroneoua 

The  Judgment  In  so  far  as  It  awards  Judg- 
ment In  favor  of  plaintiff  against  defendant 
for  the  rents  and  profits  of  tbe  land,  is  afiinn- 
ed.  In  so  far  as  It  decrees  the  plaintiff  to  be 
the  equitable  owner  of  the  land  and  requires 
defendant  to  convey  to  her,  or  attempts  to 
vest  the  title  In  her  by  the  decree,  it  Is  re- 
versed. The  case  will  be  remanded  to  the  dis- 
trict court,  with  directions  to  vacate  and  set 
aside  the  decree  which  vests  the  title  In  Lydla 
H.  Elmore,  and  for  further  proceedings  not 
Inconsistent  with  this  opinion.  The  case  be- 
ing affirmed  in  part  and  reversed  in  part  the 
plaintiff  In  error  will  be  allowed  bis  costs  In 
this  court  except  costs  of  his  brief. 

Affirmed  In  part  and  reversed  In  part 

POTTER,  a  J.,  and  BLYDENBORGH,  J., 
concur. 

(26  Wyo.  «»> 

ESSELSTTN  v.  OWt  CREEK  COAL  CO. 
(No.  930.) 

(Supreme  Court  of  Wyoming.  March  IS,  1918.) 

Appeal  and  Ebbob  «s9407(2)  —  Sebvice  o» 
SuHuoNs  IN  Ebbob  —  "Comuencbment  or 

PBOCEEDINGS  IN  EbBOB." 

An  original  summons  in  error,  not  served 
before  return  day,  confers  no  jurisdiction,  nor 
does  the  filing  of  a  prscipe  for  an  alias  Bum- 
mons  and  service  of  the  summons  more  than 
60  days  after  the  filing  of  the  petition  in  errcw 
constitute  tbe  commencement  of  proceedings  in 
error,  under  Comp.  St  1910.  {  Bill,  as  amoid- 
ed  by  Laws  1017,  e.  70,  prescribing  procedure 
to  obtain  review. 
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Error  to  District  Court,  Hot  Springs  Ooun- 
t7;  ?.  W.  Uets,  Judge. 

Action  between  E.  E.  Baselstyn  and  the 
Owl  Creek  Coal  Company,  a  corporation. 
Jndgment  for  tbe  latter,  and  the  former 
brings  error.  Motions  to  quash  the  service 
of  the  original  summons  In  error  and  the 
alias  summons  In  error.  Motions  granted, 
and  proceedings  dismissed. 

Goddard  &  Clark,  of  Billings,  MonL,  for 
plaintiff  in  error.  C.  A.  Eutcher,  of  Sheri- 
dan, and  C.  A.  Zaring,  of  Basin,  for  defend- 
ant in  error. 

BEARD,  J.  The  petition  In  error  in  this 
case  was  filed  December  10,  1917.  Preedpe 
for  summons  in  error  was  filed,  and  sum' 
nnms  in  error  Issued  the  same  day  and  made 
returnable  on  or  before  January  10,  1918. 
Service  of  said  summons  was  made  January 
24,  1918,  and  returned  and  filed  January  28, 
1918.  Preeclpe  for  alias  summons  In  error 
was  filed  February  23,  1918,  and  alias  sum- 
mons In  error  ^s  Issued  on  that  day  and 
made  returnable  on  or  before  March  25, 
1918,  was  served  February  25,  1918,  and  re- 
turned and  filed  February  27,  1918.  Defend- 
ant in  error,  appearing  specially  for  that 
purpose,  has  submitted  motions  to  quash  the 
aerrlce  of  the  original  summons  in  error,  for 
the  reason  that  it  was  not  served  until  after 
Ow  return  day;  also  to  quash  the  alias  sum- 
mms  In  enor  for  Uie  reason  Hiat.  It  was  not 
Issued  or  served  'until  more  than  fiO  days 
after  the  filing  at  the  p»tltl<ni  in  error. 
Chapter  70,  S.  L.  1917,  amoiding  and  re-en- 
acting s^on  (ail.  CoBop,  Stat  1910,  pro- 
fides: 

"The  proceeding  to  obtain  such  reversal,  va- 
eatioD,  or  modification,  shall  be  by  petition  in 
error  filed  in  the  court  bavins  power  to  make 
the  reversal,  vacation  or  modification,  and  set 
ting  forth  the  errors  complained  of.  There  shall 
also  be  filed  at  the  same  time  a  praecipe  for 
nunmons,  or  the  affidavit  hereinafter  provided 
for,  or  both  as  the  case  may  be.  Thereupon  a 
■ommoDs  shall  Issue  and  be  served  in  the  man- 
ner provided  by  law  for  the  service  of  summons 
in  civil  actions,  and  service  on  the  attorney  of 
record  in  the  original  case  aball  be  sufficient 
Summons  shall  be  made  returnable  thirty  days 
after  its  date  unless  said  date  would  fall  on 
Sonda;  or  on  a  legal  holiday  in  which  case  it 
ihall  be  made  returnable  on  the  next  succeeding 
secular  or  business  day.  •  •  •  If  service  is 
not  procured  on  said  summons,  a  like  alias  sum- 
mons shall  be  issued  upon  the  filing  of  a  pnedpe 
therefor.  To  constitate  the  commencement  of 
SDch  proceedings  in  error  service  of  summons 
most  be  made  within  sixty  days  from  the  filing 
ot  the  petition  In  error.  *  •  •  When  serv- 
ice of  summons  or  publication  of  notice  is  made, 
ta  above  provided,  the  proceedings  in  error  shall 
be  deemed  commenced  as  of  the  date  of  filing 
the  petition  in  error." 

It  is  only  necessary  to  refer  to  the  statute 
above  quoted  for  authority  to  grant  the  mo- 
tions in  this  case.  Hie  original  summons, 
not  having  been  served  during  the  life  of 
the  writ,  conferred  no  jurisdiction  of  the 
person  of  the  defendant  in  error.  "After 


the  return  day  a  vrlt  loses  its  rltality,  and 
service  made  thereafter  ia  a  nidllty*  confos 
ring  no  Jurisdiction  over  the  person  so  serv- 
ed." 1  Enc  P.  ft  P.  600,  and  note  2.  And. 
as  the  pneclpe  for  the  alias  summons  was 
not  filed,  and  the  summons  was  not  issued  or 
served  until  more  than  60  days  after  the  fil- 
ing of  the  peUtlcm  in  error,  such  summons 
and  service  did  not,  according  to  the  plain 
language  of  the  statute,  constitute  the  com- 
mencement of  proceedings  in  error,  based  up- 
on such  petltlim,  and  said  summons  should 
be  quashed.  The  motions,  therefore,  will  be 
granted,  and  the  service  of  the  original  sum- 
mons, and  the  alias  summons  will  be  quash- 
ed. And  inasmuch  as  the  time  within,  which 
service  of  a  summons  based  upon  petition 
in  error  now  on  file  has  expired  and  as  serv- 
ice made  hereafter  would  not  constitute  the 
commencement  of  those  proceedings  in  error, 
it  Is  further  ordered  by  the  court  on  its  own 
moti(m  that  said  proceedings  In  error  be  dis- 
missed. 

Service  of  original  summons  and  alias 
summons  quashed,  and  proceedings  In  error 
dismissed. 

.  POOrrBR,  a  J.,  and  BLTDSNBUBGH,  J., 
concur. 

<»  wyo.  4W) 

OALKINS  V.  WYOMXNG  COAL  MHONO 
CO.  etaL  (No.  80S0 

(Supreme  Court  of  Wyomhig.  B£azch  1^  1918.) 

1.  MaSTEB  and  SiiSVANT  <©=232  —  Ihjueies 
TO  Sebvamt — ScoPB  or  Duties. 

Recover;  could  not  be  had  for  the  death  of 
a  servant,  whose  duty  It  was  to  turn  oif  electric- 
ity with  a  stick  and  not  to  repair  apparatus, 
who  was  killed  while  attemptinE  to  fix  a  switch, 
especially  where  be  bad  been  mstracted  to  do 
something  else  at  the  time. 

2.  TsiAL  4=3169  —  DiBBxniHa  VutDior—Bvi- 

DBNCE. 

Where  it  clearly  appears  to  the  trial  court 
that  giving  the  evidence  its  full  probative  force, 
together  with  all  reasonable  inferences  deduci- 
ble  therefrom.  It  fails  to  establish  a  daim  or 
defense,  it  is  the  dntr  tA  the  court  to  so  instruct 
the  jury. 

Error  to  District  Court,  Sheridan  County; 
C.  H.  Parmelee,  Judge. 

Action  by  Edward  ti.  Calkins,  administra- 
tor of  the  estate  of  Myron  Chamberlain,  de< 
ceased,  against  the  Wyoming  Coal  Mining 
Con^>auy,  a  corporation,  and  the  Sheridan 
County  Electric  Company,  a  corporation. 
Judgment  for  defendants  on  directed  ver- 
dicts, and  plalntm  brings  error.  Atfirmed. 

Fred  H.  Free,  of  Sioux  City,  Iowa,  and  Fred 
H.  Blume,  of  Sheridan,  for  plaintiff  In  error. 
Charles  A.  KutcUer  and  D.  P.  B.  Marshall, 
both  of  Sheridan,  for  defendants  In  error. 

BEARD,  J.  The  plaintiff  in  error  brought 
an  action  against  the  defendants  In  error  to 
recover  damages  for  the  death  of  Myron 
Chamberlain,  alleged  to  have  been  caused 
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by  the  negligence  of  defendants.  At  the  close 
of  plalntlfTs  evidence,  the  court  granted  the 
motiona  of  each  of  the  defendants  for  a  di- 
rected verdict.  The  court  thereupon  Instruct- 
ed the  Jury  to  return  a  verdict  In  favor  of 
each  of  the  defendants,  which  was  done,  and 
Jud^ent  was  entered  accMdingly.  Plain- 
tiff brings  error. 

The  defendant  Sheridan  County  Electric 
Company  was  engaged  In  the  business  of  gea- 
eratlng,  selling,  and  distributing  electricity 
for  lights  and  power,  and  at  the  time  of  the 
accident  complained  of  was  furnishing  elec- 
tricity over  its  wires  to  defendant  the  Wy- 
oming Coal  Mining  Company  at  a  certain  sub- 
station' owned  and  (^>erated  by  the  coal  com- 
pany. At  the  time  Chamberlain  met  with 
death,  he  was,  and  for  some  time  prior  there- 
to had  been.  In  the  employ  of  the  coal  com- 
pany as  a  laborer  caring  for  said  substation 
and  the  machinery  and  appliances  therein, 
whl<di  machinery  and  appliances  consisted  of 
certain  wires.  Insulators,  transformers,  con- 
verters, switches,  etc.  Plaintiff  all^^,  In 
substance.  In  his  petition:  That  satd  sub- 
station was  defe^rely  constructed  and  main- 
tained. In  that  the  building  was  constmcted 
of  sheet  Iron  and  that  the  line  wires  entering 
the  building  and  connecting  with  certain 
switches  were  placed  not  more  than  14  Inches 
from  a  certain  iron  pipe  In  the  building  form- 
ing a  "ground."  That  said  wires  carried, 
when  in  <^ratlon,  23,000  volts  of  electricity 
and  were  not  Insulated.  That  said  switches 
were  about  9  feet  from  the  floor  of  the  build- 
ing and  were  operated  with  wooden  sticks  In 
turning  on  and  off  the  current  at  the  substa- 
tion. That  deceased  was  about  66  years  of 
age,  did  not  know  of  said  defects,  and  was 
Ignorant  of  the  dangeta  connected  with  hand- 
ling said  electric  current,  and  had  not  been 
warned  of  the  danger  by  defendants.  ITiat 
on  the  day  of  the  accident  the  coal  company 
Informed  Chamberlain  by  telephone  that  the 
current  was  shut  off  from  said  substation. 
That,  relying  on  such  Information,  he  placed 
a  ladder  against  the  wall  and  climbed  up  to 
cme  of  said  switches,  which  had  becmne  dis- 
arranged and  out  of  reimlr,  to  repair  the 
same,  and,  his  body  otnalng  In  contact  with 
said  Inm  pipe  and  said  switch,  he  was  In- 
stantly killed.  That  he  did  not  know  that 
the  current  was  then  on  said  wire. 

The  defendants,  separately,  answered  deny- 
ing any  negligence  on  the  part  of  either,  and 
allied  that  the  death  was  caused  by  the 
negligence  of  said  Chamberlain.  Alleged  that 
a  short  time  before  the  death  of  Chamber- 
lain he  was  directed  by  the  general  manager 
of  the  coal  company  to  pnll  out  the  stick 
switches  at  the  substation  and  to  then  Imme- 
diately go  to  the  mine  and  order  the  men  to 
cease  work  for  the  night  and  come  out  of  the 
mine.  But  for  some  reason  unknown  to  de- 
fendants he  procured  a  ladder  from  outside 
the  buUdlne^  aad,  with  knowledge  of  the  dan- 


ger, carelessly  and  negligently  climbed  up  to 
said  switch  and  wire.  The  coal  company  fur- 
ther pleaded  assumption  of  risk  1^  Cham- 
berlain. 

A  careful  consideration  of  all  of  the  evi- 
dence, we  think,  fully  establishes  the  follow* 
ing  stated  facts:  That  the  substation  and 
the  machinery  therein  were  constructed.  In- 
stalled, and  maintained  substantially  as  al- 
leged. That  Chamberlain  at  the  time  of  his 
death  was,  and  for  four  or  Ave  months  prior 
thereto  had  been,  employed  by  the  coal  con>-' 
pany  as  a  laborer  in  said  substation  looking 
after  and  attending  to  the  machinery  therein. 
That  he  was  about  56  years  of  age  and  a  man 
of  ordinary  Intelligence.  That  he  had  been 
Informed  that  there  were  22,000  volts  of  elec- 
tricity passing  through  the  switches  men- 
tioned. That  It  Is  not  practical  to  Insulate 
wires  carrying  22,000  volts  of  electricity, 
lliat  the  switches  were  operated  by  means 
of  woodai  poles  about  six  feet  in  length,  and 
that  there  was  no  danger  In  so  operating 
th«n.  Tbnt  It  was  not  a  part  ot  Chamber- 
lain's duties  to  repair  the  switches,  but  was 
his  duty  If  a  fuse  burned  out  of  the  end  of  a 
switch  stick  to  remove  the  stick,  put  a  fuse 
therein,  and  replace  the  switch  stl<^  That 
such  r^lr  was  not  attoided  with  danger. 
That  (m  the  evening  of  the  accident  Chamber- 
lain was  directed  by  the  general  manager  of 
the  coal  company  by  telephcme  "to  pull  the 
switches  and  notify  the  men  to  come  out  of 
the  mine;  that  there  would  be  no  more  power 
to-night;  that  th^re  was  trouble  at  the  plant 
at  Acme."  Another  witness  states  that  the 
directions  to  Chamberlain  were  "to  pull  out 
the  stick  switches  and  go  down  In  the  mine 
and  get  the  men  out;  that  there  wouldn't  be 
any  more  power  until  Bibb  and  his  men  got 
out  there  at  9  o'clock."  That,  upon  receiving 
such  instructions,  Chamberlain  pulled  the 
switch  sticks,  but  It  does  not  appear  tliat  he 
th^  went  Into  the  mine  and  called  the  men 
out.  He  procured  a  ladder,  placed  It  against 
the  wall  near  one  of  the  switches,  climbed  up 
to  the  iron  pipe  which  was  about  twelve  feet 
from  the  floor  of  the  bnlldlng,  and  came  In 
contact  with  the  pipe  and  the  switch  or  wire, 
and  was  thereby  killed.  That  the  current 
was  on  the  wires  at  that'  time,  and  the 
switches  were  not  out  of  repair. 

[1]  Upon  the  facts  of  the  case  as  we  under- 
stand them  from  the  record,  and  as  above 
briefly  stated,  there  appears  to  us  to  be  only 
one  conclusion  fairly  to  be  arrived  at,  and 
that  is  that  the  direct  and  proximate  cause 
of  the  death  of  Chamberlalo  was  his  own 
negligence  in  voluntarily  and  outside  the  line 
and  scope  of  his  duties  going  Into  a  place  of 
danger;  and,  not  only  so,  but  in  disregard  of 
his  instructions  at  the  time.  He  was  directed 
to  pull  the  stick  swlt^es  and  then  go  Into 
the  mine  and  call  the  men  out  He  was  in- 
formed, accordingly  to  the  testimony  of  one 
witness,  that  the  trouble  was  elsewhere  (at 
Acme)  and,  according  to  another  witness,  to 
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poll  the  stI<A  switches  and  then  go  Into  the 
mhie  and  call  the  men. out,  and  that  men 
from  the  electric  company  would  be  there  at 
9  o'clock  Whether  or  not  be  went  into  the 
as  directed,  after  be  pulled  the  switcb- 
ei,  does  not  ai^war  from  tbe  evidence.  If  be 
did  not,  be  was  clearly  Tlolatlng  his  instruc- 
tions in  doing  what  he  did.  And  if  be  in  fact 
went  into  the  mine  and  called  tbe  men  out, 
he  must  bare  returned  and  attempted  to  In- 
Testigate  or  remedy  a  supposed  defect  which 
be  had  been  informed  would  be  attended  to 
by  men  from  the  electric  company.  We  tblnk 
It  dearly  appears  tliat  bad  deceased  kept 
within  tbe  scope  of  his  employment  and  tbe 
discharge  of  his  duties,  and  bad  not  disre- 
garded his  instructions,  tbe  ao^dent  would 
not  have  hai^vened.  It  is  proper  also  to  state 
that  there  is  no  allegation  in  the  petition  that 
It  was  the  duty  of  Chamberlain  to  repair  or 
attempt  to  Te[»ir  the  switches. 

[2]  When  it  clearly  appears  to  the  trial 
conrt  that  upon  tbe  evidence  produced,  giving 
to  It  Its  full  probative  force,  together  with  all 
reasonable  inferences  duduclble  therefrom, 
It  rails  to  establish  In  law  a  claim,  or  defense, 
It  Is  not  only  the  right  but  the  duty  of  the 
court  to  so  Instmct  the  Jury.  So  In  this  case, 
hail  It  been  submitted  to  the  Jury  on  the  evi- 
dence contained  In  the  record,  and  had  tbe 
Jm-y  returned  a  verdict  In  favor  of  plaintiff 
and  against  either  of  the  defendants,  It  would 
In  oar  opinion,  have  been  tbe  duty  of  the 
court  to  have  set  It  aside. 

We  discover  no  prejudicial  error  in  the 
record,  and  the  Judgment  of  the  district  court 
la  afflrmed. 

Affirmed. 

POTTER,  a   J.,   and  BliTDENBTJEGH, 

concur. 


(X  vyo.  on 

HATCH  BBOS.  CO.  v.  BLACK  et  al. 

(No.  884.) 

(Snpretoe  Conrt  of  Wyoming.  Bfarch  18. 1918.) 

1  Dedication  i©=»CO— Accept  an  cb  bt  Pub- 
lic—Persons Bound. 
A  dedication  of  a  highway  which  is  accepted 
bj  pablic  user,  while  binding  upon  tbe  dedica- 
tor and  those  holding  under  him,  does  not  re- 

Stnre  the  public  anthorities  to  maintain  or  care 
or  the  highway. 

2.  DiDiCATiOH  «»1  —  Highways  «=37(1)  — 

"Priscbiptioii." 
The  distinction  between  a  highway  by  pre- 
scription and  one  by  dedication  is  that  "pre- 
•cription"  is  an  adverse  holding  under  color  of 
right,  while  a  "dedication,"  whether  expressed 
or  iiD[died,  rests  upon  the  consent  of  the  owner. 

[Ed.  Note.— For  otlier  deOnitions.  see  Words 
and  Phrasea,  First  and  Second  Series,  Dedica- 
tion; Preacription.l 

t.  Dedication  ^=>45  —  Acceptance  —  Ques- 
tions rOB  JTTBT. 
What  facts  constitntd  an  acceptance  of  a 
dedication  and  when  such  acceptance  takes 
place  are  Questions  necessarily  differing  with 
eadi  separate  case,  and  are  to  be  submitted  to 
the  Jnry  mider  proper  instructions. 


Krror  to  District  Court,  Uinta  County; 
John  R,  Arnold.  Judge. 

On  petition  for  rehearing.  Bebearlng  de* 
Died. 

For  former  ojdnion,  see  166  Paa  618. 

Fayson  W.  Spaulding,  of  Eivanston,  and 
Bagley  &  Asbton.  of  Salt  Lake  City.  Utab, 
for  plaintiff  in  error.  B.  M.  Ansberman,  of 
Bvanston,  for  defendants  In  error.  Gorthell, 
McCollongb  &  Corthell,  of  Laramie*  amid 
curise. 

BLYDENBUB6H,  J.  Defendants  In  error 
filed  a  petition  for  rehearing  herein,  and  addi- 
tional counsel  joined  therein  and  requested  to 
be  beard,  and  stated  in  their  brief  that  "tbe 
establishment  of  a  highway  by  acts  of  tbe  un- 
official public  Is  a  Question  of  Immense  im- 
port," and  "much  public  Interest  has  been 
manifested  in  tbe  opinion  of  the  court  on  this 
question  since  it  was  first  handed  down,"  and 
'■it  la  to  be  regretted  that  the  case  was  not 
argued  orally,  and  that  it  was  not  submitted 
to  the  consideration  of  a  full  bench."  On  ac- 
count of  these  suggestions  and  representa- 
tions an  oral  argument  was  ordered  on  the 
petition  for  rehearing,  and  a  very  able  and 
exhaustive  argument  of  the  question  Involved 
was  heard  by  a  full  bench,  and  elaborate 
briefs  were  Sled  In  addition  to  those  original- 
ly filed  in  tbe  case. 

It  was  admitted  at  tbe  argument  on  this 
hearing  that  the  case  would  have  to  be  sent 
bade  for  a  new  trial  for  the  reasons  stated 
In  the  cqalnion  relating  to  the  evidence  as  to 
damages,  and  It  Is  not  sought  to  change  the 
Judgment  of  this  court  in  that  respect,  but 
it  Is  contended  that  this  court  was  in  error  In 
holding  virtually  that  a  highway  could  be  es- 
tablished in  Wyoming  by  an  acceptance  of  tbe 
grant  or  dedication  by  the  federal  govern- 
ment under  the  act  of  July  26,  1866,  by  user 
by  the  public  without  any  official  act  on  the 
part  of  the  county  authorities.  In  fact  this 
is  the  only  question  presented  by  the  petitloo 
for  rehearing.  The  general  law  on  tbe  sub- 
ject Is  well  stated  in  13  Cyc  p.  465; 

"An  offer  of  dedication,  to  bind  tbe  dedicator, 
need  not  be  accepted  by  tbe  city  or  county  or 
other  public  authoriti^  but  may  be  accepted 
by  the  general  public— to  deQy  this  would  ba 
to  deny  the  whole  doctrine  of  dedication.  The 
general  public  accepts  by  entering  upon  the  land 
and  enjoying  the  privileges  offered,  or,  briefly, 
by  user.  Kxcept  when  user  is  relied  on  to  raise 
a  presumption  of  dedication,  the  duration  of  the 
user  is  wholly  immaterial.  It  is  not  necessary 
that  such  user  should  continue  any  definite 
leu^h  of  time,  or  that  so  long  as  the  persons  en- 
joymg  it  have  d'^ne  so  as  members  of  the  gen- 
eral public  and  not  as  neighbors  or  licensees,  or 
otherwise  in  their  individual  capacity,  they 
should  be  of  any  defined  number.  While  no 
dedication  will  be  presumed  from  user  alone, 
unless  the  user  has  been  so  long  and  so  gen- 
eral that  the  public  convenience  would  be  ma- 
terially affected  by  its  interruption,  no  such  re- 
quirranent  applies  strictly  as  fo  the  user  which 
constitutes  the  accep&nce  of  a  dedica^m  other- 
wise establish^;  it  being  only  necessary  that 
those  who  would  naturally  be  expected  to  eaivr 
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It  do.  w  ban  don«  ao,  at  thidr  plMsare  and 
CMiTenience." 

That  this  doctrine  pertained  In  Wyoming, 
and  that  there  can  be  an  acceptance  of  the 
federal  dedication  by  user  under  the  laws  of 
the  territory  of  Wyoming  at  least  prior  to 
3886  Is  evident  from  the  statutes  as  quoted  In 
the  original  opinion  herein,  and  was  admitted 
at  the  bearing,  but  it  was  contended  that  the 
statutes  of  the  territory,  tftglnning  with  1877, 
perhaps,  and  certainly  from  1886,  and  the 
statutes  of  the  state  since  Its  admission,  es- 
pecially the  act  of  1895,  are  Inconsistent  with 
an  acceptance  by  public  unofficial  user  of  the 
federal  grant,  and  In  fact  repealed  the  com- 
mon-law right '  originally  recognized.  The 
cougressional  act  of  1866  (Act  July  26,  1866, 
c.  202,  14  Stat  253  [U.  S.  Comp-.  St.  1916,  S 
4919J),  was  passed  to  give  the  public  a  right 
of  way  over  the  public  lands  of  the  United 
States  that  they  could  not  bare  acquired  in 
any  other  way. 

"The  object  of  the  grant,"  it  was  said  in 
Wells  V.  Tennington  County  (1891)  2  S.  D.  1, 
48  N.  W.  805,  39  Am.  St.  Rep.  758,  "was  to 
enable  the  dtizena  and  residents  of  the  states 
and  territories  where  public  lands  belonging  to 
the  United  States  were  utuated  to  build  and 
construct  such  highways  across  the  public  do- 
main as  the  exigencies  of  their  localides  might 
require,  without  making  themselves  liable  as 
treapassers.  And  when  the  location  of  the  high- 
way and  roads  was  made  by  competent  author- 
ity or  by  public  use,  the  dedication  took  effect 
by  relation  as  of  the  date  of  the  act;  the  act 
having  the  same  operation  upon  the  lines  of  the 
road  as  if  specifically  described  in  it.  *  *  * 
The  parties  to  a  dedication  are  the  owners  and 
the  public;  and  it  must  be  remembered  that 
the  public  is  an  ever-existing  grantee,  capable 
of  taking  dedications  for  pubhc  usee,  and  its 
interests  are  a  sufficient  consideration  to  sup- 
port them." 

This  dedication  by  Congress  to  the  public 
of  rights  of  way  for  highways  over  the  public 
lands  of  the  United  States  Is  a  valuable  ri^t, 
and  it  is  not  to  be  presumed  that  the  Legisla- 
ture in  this  state,  where  distances  are  great, 
county  funds  ftom  taxation  applicable  to 
road  work  comparatlTely  small  and  inade- 
quate to  meet  the  demands  of  the  inhabitants 
in  different  parts  of  tbe  county,  where  roads 
In  new  and  sparsely  settled  portions  of  the 
state  of  necessity  bare  to  be  made  and  travel- 
ed by  the  public  without  the  aid  ot  tbe  coun- 
ty autborltiee,  Intoided  to  abrogate  and  an- 
nul this  right  and  op«i  the  way  to  legalized 
blackmail  of  the  county  authorities  by  fenc- 
ing up  such  used  roads  and  requiring  the  coun- 
ty thereaf tOT  to  condemn  and  pay  damages  for 
a  way  otherwise  belonging  to  tbe  public,  un- 
less such  Intention  Is  bo  clearly  expressed  by 
tbe  enactm^t  that  no  other  conclusion  can  be 
readied.  This  was  especially  true  at  the  time 
of  the  passage  of  the  act  of  Congress  in  1866 
in  the  then  mountain  territories,  and  there 
were  few  publiq  authorities  that  could  take 
charge  of  roads  and  highways,  the  taxable 
property  from  which  funds  could  be  raised 
was  so  small  as  to  be  negligible  and  the  dis- 
tances so  great  between  settlements,  the 


only  methods  of  transportation,  even  for  the 
necessaries  of  life  for  tbe  most  part,  were 
wagons  or  pack  trains,  It  must  have  been 
necessarily  presumed  that  the  acceptance  of 
tills  grant  by  user  by  the  general  public  was 
to  be  usual  one.  The  grant  has  been  held  to 
be  one  in  preesentl,  although  floating  In  char- 
acter until  the  locus  In  quo  Is  established,  ^- 
ther  by  legislative  action  aa  In  those  jurisdic- 
tions which  declared  all  section  lines  public 
roads,  by  surveys  by  the  public  authorities 
or  by  becoming  deflnltely  marked  upon 
the  ground  by  public  user,  either  of  which 
methods  becomes  an  acceptance  and  all  subse- 
quent settlers  or  locators  took  the  land  from 
the  government  subject  to  the  easement  of  the 
public  thus  granted.  The  original  act  of  1868 
(Laws  1869.  c.  26,  p.  330)  in  the  first  section 
mentions  all  the  different  kinds  of  highways, 
and  recognized  the  common-law  doctrine  of  es- 
tablishment of  highways  by  user  without  de- 
claring any  specific  method  or  enacting  any 
new  law  In  this  regard.  It  will  be  observed 
that  the  early  act,  while  prescribing  the  meth- 
od by  which  roads  might  be  changed,  altered, 
or  new  roads  laid  out  by  the  county,  does  not 
anywhere  enjoin  on  the  county  authorities 
tbe  duty  to  maintain  or  keep  in  repair  tbe 
highways  mentioned  In  the  act  The  condi- 
tions at  the  time  6f  this  act  were  much  the 
same  In  Wyoming  as  stated  above  at  the  time 
of  the  passage  of  the  congressional  act,  and 
the  Ave  counties  of  the  territory  extended 
from  Colorado  to  the  Montana  line,  taxable 
property  was  small  In  amount,  distances  to 
be  traveled  were  great,  and  the  settlements 
far  apart 

This  act  remained  in  force  uutU  the  act  of 
March  12,  18^,  whicb  appears  as  chapter  99, 
Laws  of  1886,  and  was  entitled  an  act  con- 
cerning roads  and  highways.  The  first  sec- 
tion of  tUs  act  is  as  follows: 

"That  all  county  roads  shall  be  under  the 
supervision  of  tbe  board  of  county  commission- 
ers of  the  county  wherein  said  road  is  located, 
and  no  county  road  ahail  be  hereafter  establish- 
ed, nor  shall  any  such  road  be  altered  or  vacat- 
ed In  any  county  in  this  territory  except  by 
authority  of  tbe  county  commissioners  of  the 
proper  county." 

This  is  the  first  legislative  word  in  Wyo- 
mlng  that  spedflcally  placed  any  roads  under 
the  supervision  of  the  county  commisslcmers 
and  enjoined  a  duty  upon  the  county  officials 
to  maintain  and  keep  them  in  repair.  This 
act  provides  for  the  election  or  appointment 
of  road  supervisors,  and  prescribes  their  du- 
ties, and  the  means  for  working  the  roads, 
but  it  is  significant  that  wherever  a  duty- 
Is  imposed  by  the  act  upon  county  officials  in 
this  chapter,  it  mentions  county  roads,  and 
prescribes  the  width  of  couTiiy  roads,  etc 
This  act  repeals  in  terms  the  act  of  I860 
which  had  become  chapter  102  of  the  Compil- 
ed Statutes  of  1876,  but  did  not  repeal  any 
common-law  doctrine  thereby,  and  that  It 
still  recognized  that  tbe  congressional  grant 
could  be  accepted  by  public  user,  and  that 
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oflier  highways  existed  and  could  be  estab- 
lished besides  those  coanty  roads  provided 
for  in  the  act  in  regard  to  which  a  duty  of 
malDtenancc  and  repair  was  Imposed  upon 
the  county  (rfOcers  Is  shown  by  section  32, 
which  was  as  follows : 

"Wbm  any  pabUe  road,  heretofore  laid  out  or 
trareled  as  audi,  or  hereafter  to  be  laid  out  or 
tnveled  as  a  public  road,  crosses  any  streani  of 
water,  and  such  stream  Is  at  any  time  during 
the  year  fordable  where  such  road  crosBes  or 
shall  croas  the  same,  the  said  ford  and  the 
banks  of  the  stream  adjacent  thereto,  and  the 
roadway  or  track  usually  traveled  leadinr  to 
and  from  such  hi^way,  to  and  from  such  ford, 
shall  be  deemed  and  taken  to  be  a  part,  portiou 
and  continuation  'of  such  public  road  and  high- 
way. Any  person  who  shall  obstruct  any  such 
ford,  or  the  road  leading  thereto,  •  •  • 
■hall  be  liable  to  the  same  penaltlea  as  for  ob- 
Btructing  a  public  highway. 

[1]  This  clearly  rect^uizes  the  right  to  es- 
tablish public  roads  by  travel  or  public  user 
without  action  by  the  public  authorities. 
Tb\s  act  clearly  shows  that  the  object  sought 
to  be  accomplished  by  the  Ijeglslature  was 
prescribing  those  roads  and  highways  in  re- 
gard to  which  a  duty  was  imposed  to  main- 
tain or  keep  in  repair.  And  this  is  in  accord 
with  the  authorities  that  a  dedication  for  a 
highway  which  is  accepted  by  public  user, 
while  binding  upon  the  dedicator  and  those 
holding  under  him,  does  not  require  the  pub- 
lic authorities  to  maintain  or  care  for  the 
highway. 

"Although  the  rule  is  almost  unquestioned 
that  user  by  the  general  public  will  not,  in  ad- 
dition to  binding  the  dedicator  and  coneiimmat- 
ing  the  dedication,  bind  the  public  authorities  ao 
that  they  will  be  responsible  for  its  care  and 
maintenance,  this  subject  has  presented  diffi- 
culties and  has  caused  confusion.  The  general 
rale  is  that  the  public  by  user  cannot  so  ac- 
«^  as  to  bind  the  muBidpality."  18  Oye.  468. 

The  act  of  1890  (Laws  1890,  c.  86)  did  not 
In  any  way  change  the  law  in  this  respect, 
and  the  act  of  1891  (Laws  1890-91,  c.  97) 
merdy  amended  the  act  of  1890,  although  it 
amended  the  first  section  of  the  act  of  1890 
by  specifically  adding  to  the  declared  public 
highways  others  beside  county  roads,  and 
then  spedflcally  declares,  as  In  the  acts  of 
1869  and  1890,  that  county  roads  shall  be 
under  the  managem(<tat  and  control  of  the 
county  c<HnmLssioners,  and  shall  not  be  es- 
tablished or  vacated  except  by  them.  The 
act  of  1895  (Laws  1895.  c.  69),  which  is  the 
present  law  of  the  state  at  all  afCecting  this 
matter,  In  section  l,  re-enacta  the  first  par- 
agraph of  the  law  of  1891,  and  adding  "na- 
tional" to  state,  territorial,  and  county  roads 
then  enacts,  in  a  s^rnte  sentence,  the  pro 
rtslOT  which  led  to  the  instruction  declared 
erroneous  In  the  original  opinion  in  this  case : 

"All  roads  that  have  been  designated  or  mark- 
ed as  highways  on  government  maps  or  plats 
in  the  record  of  any  land  office  of  the  United 
States  within  this  state,  and  which  have  been 

Cbhcly  used  as  traveled  highways,  and  which 
n  not  been  dosed  or  vacated  by  order  of  the 
board  of  the  connty  commissionera  of  tiie  coun- 
ty wherein  the  same  are  located,  are  declared 
to  be  public  highways  until  the  same  are  closed 
w  vacated  by  order  of  the  board  of  county 


commissionera  of  the  conntr  wherein  Hie  same 
are  located,  and  the  board  or  officer  charged 

by  law  with  such  duty  shall  keep  the  same  open 
and  in  repair  the  same  as  in  the  case  of  roads 
regularly  laid  out  and  opened  by  order  of  the 
board  of  the  county  commissioners." 

This  provision  clearly  designates  such 
roads  as  are  to  be  added  to  those  which  the 
county  authorities  are  required  to  maintain 
and  repair,  and  In  no  way  affects  other  high- 
ways upon  which  this  duty  may  not  be  Im- 
posed'. It  is  especdally  significant  that  this 
act  places  in  a  separate  section  the  provision 
regarding  the  countv  roads  which  was  con- 
tained in  the  one'  section  of  the  former  act, 
sectlw  2  being  as  follows: 

"All  county  roads  shall  be  under  the  super- 
vision, management  and  control  of  the  board  of 
the  county  commlesioners  of  the  county  where- 
in such  roads  are  located,  and  no  county  road 
shall  hereafter  be  established,  altere<l  or  vacated 
in  any  county  In  this  state,  except  by  the  au- 
thority of  the  board  of  the  county  commisFion- 
ers  of  the  county  wherein  such  road  is  located, 
except  as  in  this  act  provided." 

Other  sectl<ms  of  this  last  act  as  to  width 
of  county  roads  are  substantially  the  same 
as  In  the  former  acts,  and  the  act  redacts 
without  change,  In  secticai  67,  section  32  of 
the  act  <tf  1886,  cdntalning  these  slgniflcant 
words: 

"When  any  public  road  heretofore  laid  out 
or  traveled  aa  such  or  hereafter  to  be  laid  out  or 
traveled  as  a  public  road,"  etc. 

This  Is  carried  Into  the  Wyoming  Compiled 
Statutes  as  section  2571,  and  Is  the  iwesent 
law  of  the  state,  clearly  recognizing  the 
right  of  the  public  by  traveling  a  road  as  a 
public  road  to  accept  the  congressional  grant 
or  dedication.  The  repealing  section  of  this 
act,  section  64,  after  repealing  each  of  the 
prior  statutes  regarding  roads  and  by- 
ways, expressly  enumerating  them,  closes 
with  these  significant  words: 

"Any  and  all  rights  obtained  by,  secured  to, 
or  vetMi  in  tha  public  or  any  person,  corpora- 
tion or  association  of  persons  under  laws  exist- 
ing at  the  time  of  the  taking  effect  of  this  act, 
are  hereby  preserved  and  continued  in  force 
the  same  as  if  this  act  had  not  been  passed," 

It  is  evident  It  was  not  the  legislatlTe  In- 
tention to  take  from  the  public  a  valuable 
light  of  acceptance  of  the  federal  grunt, 
but  to  preserve  to  it  every  and  all  rights  It 
had. 

While  doubtless  the  county  commissioners 
could  accept  the  federal  dedication  by  sur- 
vey and  other  acts  fixing  the  locus  of  a  road 
over  the  public  domain,  such  method  or  a 
direct  act  of  the  Legislature  Is  not  exclusive 
of  an  acceptance  by  the  public  by  unofficial 
user,  as  has  been  held  In  those  states  where 
section  lines  Iiad  be^  designated  as  high- 
ways. In  the  case  of  Cemetery  Association 
V.  Meniuger,  14  Kan.  312,  Justice  Brewer, 
in  holding  a  dedication  could  be  established 
by  user,  on  page  316,  said: 

"No  formal  acceptance  by  any  particular 
authorities  is  essentiaL  The  mere  user  by  the 
public  may  be  of  such  a  character  as  to  consti- 
tute an  acceptance.  Indeed,  such  aser  by  the 
public  with  a  knowledge  of  the  owner  may  be 
sufficient  evidence  of  both  the  dedicatitm  and  th« 
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acceptance.  We  know  this  doctrine  is  denied 
by  some  courts,  but  It  seems  to  us  to  rest  upon 

the  soundest  principles." 

Altliougb  it  was  pointed  out  In  the  origUial 
opinion  that  in  the  case  of  Commissioners 
T.  Patrick^  18  Wyo.  130,  104  Pac.  531, 107  Pac. 
748,  this  court  was  "considering  the  question 
of  the  establishment  of  a  highway  over  pri- 
vate lands  by  pr^crlption,  and  that  the  fed- 
eral grant  was  not  involved  In  the  case," 
counsel  is  persistent  In  claiming  that  the 
Patrick  Case  settled  by  its  holding  and  rea- 
soning the  question  here  involved  and  says: 

"Highways  by  prescription  rest  upon  implied 
dedication.  We  l>elieve  it  is  universally  held 
that  in  all  cases  where  highways  may  be  or 
have  been  established  by  public  user  for  the 
length  of  time  required  in  the  local  jurigdictions 
to  create  the  right,  such  right  has  always  rest- 
ed upon  the  supposition  or  presumption  of  an 
original  dedication  by  the  owner." 

[2]  Counsel  is  in  error  In  this  statement, 
and  does  not  seem  to  grasp  the  great  distinc- 
tion between  a  highway  by  prescription  and 
one  by  dedication.  Prescription  is  an  adverse 
holding  and  under  color  of  right.  Dedica- 
tion, whether  express  or  Implied,  rests  upon 
the  consent  of  the  owner,  and,  while  It  Is 
not  necessary  to  Invoke  common-law  fictions 
ur  fallacious  presumptions  to  faustain  modem 
short-time  statutes  of  limitations  which  are 
weiUlesignated  statutes  of  repose,  fixing 
time  within  which  actions  may  be  commenc- 
ed, it  Is  said  in  37  Cyc.  pp.  18,  19: 

"By  the  better  opinion,  however,  the  doctrine 
of  prescription,  as  applied  to  highways,  is  based 
on  the  presumption  an  antecedent  exercise 
of  the  power  of  emioent  domain  by  the  proper 
authorities." 

And  a  lai^  number  of  authorities  from 
many  states  are  dted  in  the  notes  to  sustain 
the  text 

Th»word  "user"  has  been  lnv(^ed  in  three 
differait  ffays  and  purposes  in  the  various 
cases  relating  to  highways:  First,  where  it 
Is  sought  to  hold  that  a  highway  may  be  ac- 
quired by  prescription  In  adverse  user  and 
under  color  of  right,  and  where  there  is  any 
definite  entity  as  ttie  oovnty  offldals  upon 
whom  It  derolTes  to  assert  this  right^as  hos- 
tile and  adverse  to  the  owner,  it  Is  generally 
bdd  that  the  evidence  must  show  some  at- 
tempt at  least  to  assert  a  right  by  sach  offl- 
dals, and  it  was  so  held  in  the  Patrick 
Case;  second,  where  it  la  attempted  to  show 
that  a  Ughway  exists,  not  by  adverse  nser, 
bat  by  aoqnlescence  of  tbe  owner  and  user 
by  tbe  public,  where  it  ia  held  that  a  long 
user  by  the  public  without  objection  from 
tbe  owner  is  necessary  to  imply  a  dedication 
as  well  as  an  acc^tance  by  the  public;  and, 
third,  where  tfaoe  la  an  express  dedlaitl(ni 
UDd  acceptance  of  tbe  same  is  sought  to  be 
shom  by  nser  in  any  of  tbe  ways  stated 
above.  Only  tlie  third  class  has  any  appli- 
catloa  to  the  matters  involved  in  this  cas^ 


the  acceptance  of  the  federal  grant,  bnt  coun- 
sel and  some  courts  have  not  clearly  sepa- 
rated the  doctrines  applied  to  the  different 
classes  of  cases  in  whidi  this  matter  of  vmt 
is  discussed,  mils  court.  In  both  of  the  <vin- 
ions  In  tbe  ^trick  Case,  very  carefully  cui- 
fined  its  statements  to  the  matter  nnd^  con- 
slderaticHi,  viz.  to  questions  of  a  highway  by 
prescriptiou  over  privately  owned  lands,  and 
the  numerous  quotatlms  from  that  case  in 
counsd's  brief  show  that  the  court  confined 
Its  statements  to  matters  relatlijK  to  pre- 
scription. The  first  quotation  used  Is  as 
follows: 

"The  question  *  *  *  is,  can  a  road  so  lo- 
cated be  diverted  from  its  original  course  to 
and  over  lands  of  another,  in  the  absence  of 
dedication  hy  the  owner,  without  official  action 
or  tbe  assumption  of  control  by  the  board,  and 
by  long-continued  use  by  the  paUic,  become  a 
public  or  county  road?" 

And  tbe  next  quotation: 

"In  addition  to  tbe  use  of  the  road  by  the 

public  tn  the  absence  of  a  dedication,  express 
or  implied,  by  the  owner  of  the  land,  other  than 
by  hia  mere  silence,  assumption  of  control  and 
jurisdiction  over  it  by  the  board  of  county  com- 
missioners for  the  period  of  limitation  should 
be  shown,"    (Italics  are  ours.) 

This  last  quotation  states  In  a  nutshell  the 
whole  matter  of  what  was  decided  In  the  Pat- 
rick Case.  These  expressions  not  only  ex- 
pressly do  not  apply  to  matters  of  dedication, 
and  not  even  implied  dedication  was  consid- 
ered, but  at  least  infer  that  In  cases  of  dedi- 
cation a  road  may  become  a  public  highway 
by  public  user.  And  so  as  to  the  other  quota- 
tions from  the  Patrick  Case,  In  each,  by  spe- 
cific language  the  things  said  are  limited  to 
the  qucfatlon  of  prescription.  The  one  rela- 
tive to  the  absence  of  a  statute  in  Wyoming 
may  serve  as  an  example: 

"There  has  never  existed  in  this  state  a  stat- 
ute to  the  effect  that  the  mere  use  of  a  road  by 
the  pul)lic  may  ripen  into  a  title  or  riffht  there' 
to  by  prescription,  but  in  some  states  there  ia 
such  a  statute,  which  la  held  to  qualify  the  com- 
mon law  rule." 

[S]  It  Is  not  necessary  to  pursue  this  dis- 
cussion further.  We  bold,  as  in  tbe  original 
opinion,  that  there  Is  nothing  in  our  stat- 
utes that  takes  away  the  right  of  the  public 
to  accept  by  unoffldal  user  the  federal  grant 
of  rights  of  way  over  tbe  public  domain  so  aa 
to  bind  subsequent  grantees  ot  the  govern- 
ment, but  our  statutes  seem  to  distinctly  rec- 
ognize that  right  As  to  what  facts  will  oon- 
stltute  an  acceptance  or  when  sudi  acceptance 
takes  place  are  questlmui  that  will  of  necea* 
sity  differ  with  each  separate  case,  and  such 
are  to  be  submitted  to  the  Jury  imder  proper 
Instmctiona  of  the  court  A  rdiearlng  wlU 
be  denied. 

Rehearing  denied. 

POTTSB,  O.  J.,  and  BOARD,  3^  concur. 
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LINDEICaN  t.  PINSON  vt  iL  (No.  3854.) 
(Snpreme  Court  of  Montana.    Fd).  27,  1918.) 

1.  Taxation  «=»761-Tax  Deed— Validiti. 
A  tax  deed  indicating  that  about  247  lots 

Btcated  in  21  different  blocks  were  sold  en 
muse  is  void  upon  its  face,  since  the  court 
kDows  the  different  blocks  were  separated  by 
■tieeti  and  alleys,  and  that  the  lots  were  there* 
fore  noncontiguous. 

2.  Vendob  and  Fttbchasis  €=>133  —  CON- 
TBACT  OF  Sale  —  Breach  —  "Delivbb  Good 
AND  Sufficient  Deed." 

a  contract  to  deliver  a  good  and  sufficient 
deed  imports  tiiat  the  vendor  will  furnish  a  good 
title,  and  is  breached  where  a  vendor  without 
title  tenders  a  quitclaim  deed  sufficient  in  form. 

3.  Taxation  <g=>803  —  lauiTATions  —  Void 
Tax  Deed — ^^ettino  Aside. 

Revised  Code,  S  2654,  as  amended  by  Laws 
1909,  c  50,  prohibiting  actions  to  annul  tax 
deeds,  unless  commenced  within  two  years  after 
issuance  of  the  tax  deed,  is  inapplicable  to  a 
tax  deed  void  upon  its  face. 

Appeal  from  District  Court,  Powell  Coun- 
ty; George  B.  Wioston,  Judge. 

Action  by  Linus  Llndemaa  against  John 
P.  Plnson  and  Bertha  Plnson.  Judgment  for 
plaintiff,  and  defendants  appeal.  Affirmed. 

Thomas  F.  Shea,  of  Deer  Lodge,  for  appel- 
lants. W.  B.  Keeley,  of  D«er  Lodge,  for  re- 
spttident 

LBSLIE,  Disbrlct  Judge.  This  action  was 
brought  by  Linus  Undeman  against  Jobn 
F.  Plnson  and  Bertba  Plnson,  his  wife,  to 
reoorer  damages  for  the  breadi  of  a  contract 
altered  Into  between  the  parties  on  the  2d 
day  of  NoT«nber,  191%  whereby  defendants 
sgreed  to  sell  ajid  conv^  to  the  plaintiff  lots 
11  and  12,  In  block  7,  Syndicate  addition  to 
Deer  Lodge,  Mont,  npon  payment  to  them  of 
the  agreed  purchase  prlc&  By  the  terms  of 
the  contract,  which  Is  set  forth  In  full  in 
plaintiffs  second  amended  complaint,  the 
plaintiff  was  obligated  to  pay  $10  cash  upon 
the  execution  of  the  agreement  and  $166  in 
monthly  Installments  of  $10  each,  wltli  annu- 
al Interest  upon  the  deferred  payments  until 
the  purchase  price  should  be  paid.  With  re- 
q>ect  to  d^endants'  liability  under  the  con- 
tract, after  complete  payment  to  them,  it 
reads: 

"When  the  vendee  has  fulfilled  all  the  condi- 
tions of  this  contract  a  good  and  sufficient  deed 
dial]  be  executed  by  the  vendors,  their  heirs, 
executors  or  administrators,  to  the  vendee,  his 
heirs  or  assigns." 

In  view  of  the  admissions  of  counsel  for 
both  parties  at  the  trial,  the  cause  was  re- 
lieved of  all  questions  of  fact  except  as  to  the 
dliaiacter  of  title  held  by  the  defendants  to 
nld  lots,  and  It  is  unimportant  to  refer  fur- 
ther  to  the  pleadings.  The  cause  was  tried 
by  the  ooort  Atttn^  without  a  Jury,  resulting 
In  a  Judgment  for  the  plaintiff.  Defoidants 


hare  appealed  fn^n  the  Judgment  and  trom 
an  order  denying  them  a  new  trlaU 

It  was  admitted  on  the  trial  that  the  plain- 
tiff bad  complied  with  all  of  the  conditions 
Imposed  upon  him  by  the  terms  of  the  con- 
tract, and,  further,  that  before  the  Institution 
of  this  action  and  again  at  the  trial,  the  de- 
fendants tendered  to  the  plaintiff  a  quitclaim 
deed  to  said  lots  sufficient  in  form  as  a  quit- 
claim deed.  Thereupon,  for  the  purpose  of 
showing  the  source  of  title  In  defendants  to 
the  lots  in  question,  plaintiff  Introduced  five 
separate  deeds.  The  first  a  tax  deed,  dated 
March  31,  1S94,  from  the  county  treasurer  of 
Deer  Lodge  county,  assuming  to  convey  to 
Christian  Schurch  247  lots  In  21  different 
blocks  in  the  Syndicate  addition  to  Deer 
Lodge,  and  including  the  lots  In  controversy. 
Tbe  next,  a  quitclaim  deed  dated  May  5, 
18»4,  from  Christian  Schurch  and  wife  to  T. 
B.  Crutcher,  conveying,  among  others,  the 
said  lots  11  and  12.  Another,  dated  June  28, 
1W5,  from  Thomas  E,  Crutcher,  quitclaim- 
ing said  two  lots  to  Edward'  Scharnikow.  A 
bargain  and  sale  deed  dated  December  12, 
1908,  conveying  said  lots  from  said  Scharni- 
kow and  wife  to  L.  C.  Seattle,  and,  finally,  a 
quitclaim  deed  dated  December  3,  1912,  from 
L.  C.  Beattle  to  J.  F.  Plnson. 

The  defendant  J.  F.  Plnson  and  W.  B.  Kee- 
ley were  sworn  and  testified  as  witnesses  on 
behalf  of  defendants,  but  their  testimony 
throws  no  light  upon  the  subject-matter  in- 
volved In  this  case.  The  above-noted  admls- 
sions  of  the  parties  at  the  trial,  the  deeds 
above  referred  to,  and  the  unimportant  tes- 
timony of  said  Plnson  and  Eeeley,  constitute 
the  sum  of  the  testimony  In  the  case,  and  the 
determination  of  the  rights  of  the  parties 
resolves  itself  into  the  solution  of  the  ques- 
tion whether  the  tender  of  the  quitclaim  deed 
to  the  plaintiff  was  a  sufficient  compliance  on 
the  part  of  the  defendantSt  with  the  terms  of 
their  contract. 

[1]  The  tax  deed  received  In  evidence  In  the 
case  shows  on  its  face  that  certain  lots  va< 
rionsly  numbered,  consisting  of  about  247,  and 
situated  in  21  different  blocks,  ranging  In 
their  numbers  from  1  to  151,  In  the  Syndi- 
cate addition  to  I>eer  Lodge,  and  embracing 
said  lots  11  and  12  in  block  7,  were  assessed 
all  together,  and  that  they  were  sold  en 
masse  for  $21,  "being  the  whole  amount  of 
the  taxes.  Interest  and  costs  then  due  and 
remaining  unpaid  on  said  property."  As  was 
said  in  North  Real  Estate,  L.  &  T.  Co.  v.  Bill- 
ings L.  &  T.  Ca,  86  Mont  356,  867.  93  Pac. 
40,  44: 

"We  know,  of  course,  that  blocks  in  cities 
and  towns  are  bounded  by  streets  and  alleys, 
end  it  therefore  follows  that  the  lots  In  these 
different  blocks  could  not  be  adioining  lots. 
•  *  •  Under  the  statute  there  is  no  doubt 
that  a  deed  would  not  be  invalid  because  it  con- 
veys a  number  of  lots  or  parceb  of  land;  but 
it  is  equally  dear  to  us  that,  where  a  deed  shows 
on  Its  face  that  several  aoncontlffuous  parcels 
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of  proper^  were  sold  en  mame,  the  deed  ii 
void." 

In  HoTsky  t.  McKeDoan,  53  Mont.  50,  61, 
162  Pac  376,  379,  a  case  bearing  facts  with 
respect  to  assessment,  tax  sale  procedure  and 
deed,  similar  to  this  case,  it  Is  satd: 

"We  entertain  no  doubt  that  such  a  sale  as 
this  deed  discloses  was  in  contravention  of  the 
law  and  a  deed  which  shows  it  is  void  on  its 
fece"— citing  the  first  above-named  case  and 
Rush  T.  Lewis  &  Clark  County,  36  Mont.  666, 
93  Pac.  943. 

A  furOiA  dl8cu8al(»i  of  the  InTalidity  ot 
QiB  tax  deed  in  this  case  la  needless. 

[2]  Sdinrcb  acgpired  no  title  to  the  lots 
herein  invc^TOd,  and  the  defendants,  daimtng 
to  derive  title  through  that  source,  stand  in 
no  better  situation.  When  th€y  obligated 
themselves  to  execute  "a  good  and  sutBclent 
deed"  to  their  vendee,  something  more  was 
contemplated  by  all  of  the  parties  than  the 
execution  and  delivery  of  a  quitclaim  deed 
"sufficient  In  form"  but  barren  of  substance. 
A  covenant  to  execute  and  delivra  a  good  and 
sufficient  deed  imports  that  the  vendor  will 
furnish  a  good  title  to  the  land  in  question. 
A  purchaser  may  bargain  fcur  a  doubtful  ti- 
tle, but  he  should  not  be  bfHi  to  have  done  so 
unless  upon  satisfactory  evidence  It  appears 
that  It  was  his  intention  so  to  do.  The  rec- 
ord In  this  case  discloses  nothing  that  mill- 
tatM  against  the  conclusion  that  It  was  the 
Intention  of  the  parties,  embodied  In  their 
contract,  that  the  plaintiff  should  pay  the 
agreed  price  for  the  lots,  and  when  he  did 
BO  that  the  defendants  would  execnte  to  blm 
a  deed  conveying  to  him  a  good  title  to  the 
same.  Many  of  the  cases  bearing  upon  this 
subject  may  be  found  In  39  Oyc.  cited  In  sup- 
port of  the  text,  at  pages  1442  and  1484-1486. 
The  quitclaim  deed  tendered  to  the  plaintiff 
by  the  defendants  was  a  nullity,  and  at  best 
could  have  conveyed  only  such  title  as  the 
grantors  had  at  the  time  of  its  execution. 
Wetzsteln  t.  Largey,  27  Mont  212.  70  Pac. 
717. 

[3]  Counsel  for  appellants  in  hla  brief  In- 
vokes the  provisions  of  section  2654,  Revised 
Codes,  as  amended  by  chapter  60  of  the  Ses- 
aloD  Laws  of  1909.  It  has  no  force  or  effect 
as  disclosed  by  the  record  in  this  case,  and 
any  discussion  upon  the  subject  with  respect 
thereto  is  foreclosed  by  what  was  said  tn 
Horsky  v.  McKennan,  at  page  64  of  63  Mont., 
162  Pac.  376,  supra.  This  being  an  action  for 
breach  of  contract,  and  the  plaintiff  having 
sustained  by  ample  proof  the  burden  of  the 
alleged  breach  by  the  defendants,  the  other 
assignments  are  not  desrarvlng  of  further  con- 
sideration. 

No  error  appearing  In  the  record,  the  Judg- 
ment and  order  are  affirmed. 

SANKDR  and  HOLLOW  AT,  33.,  concur. 
BRAMTLT,  0.  3.,  b^g  absent,  takes  no  part 

In  the  foregoing  decision. 


(64  Ucmt.  MS) 
THRIFT  T.  TBRTPP.   (No.  8875.) 
(Supreme  Court  of  Montana.    Feb.  27.  1918.) 

1.  DivoBCE  «»202  —  Alimoht— SuiTiciraoT 
OP  Sebvicb  of  PaocEss. 

A  divorce  decree,  being  In  personam  so  far 
as  it  awards  alimony  In  a  sum  certain,  Is  in- 
valid, as  to  eucb  award,  if  bued  upon  substi- 
tuted service  alone. 

2.  DivoBCK  «=>249(1),  261  — Alimont  — Im- 
pounding Pbopebtt  Before  awajrd. 

If  proper^  of  husband  defending  divorce 
suit  is  impounded  by  tihe  plaintiff,  judgment  for 
alimony  in  a  sum  certain,  even  though  render- 
ed on  substituted  service,  may  be  satis&ed  out 
of  the  property,  but  not  otherwise,  or,  aa  au- 
thorized by  Rev.  Codes,  1  3686,  the  property  it- 
self may  be  set  over  to  the  wife's  use  for  a  lim- 
ited period;  but  under  no  circumstances  can 
the  court  transfer  the  title  to  the  wife  abso- 
lutely. 

3.  DivoBCE  <8=»250  —  DiSPoaiTion  of  Pbop- 
ebtt. 

That  separate  funds  of  a  wife,  suing  for  di- 
vorce, may  nave  b6en  employed  in  tlie  improve- 
ment.of  lands  standing  in  her  husband's  name, 
does  not  create  a  trust  or  interest  in  the  prop- 
erty itself  in  her  favor. 

4.  DivoBCB  «g=»290—DECBKB  — Custody  of 
Child  in  Another  State. 

A  divorce  decree,  since  it  has  no  extraterri- 
torial force,  is  a  nullity  in  so  far  aa  it  at- 
tempts to  operate  utkhi  the  status  of  a  minor 
child  residing  in  another  state. 

5.  Appeal  and  Ebbob  ^»714(5)— Suctkcien- 

CT  OF  RbCOBD — ^AIDEB  BY  BbieFS. 

The  Supreme  Court  is  bound  by  tlte  record, 
and  may  not  decide  cases  upon  statements  con- 
tained in  the  briefs. 

Appeal  from  District  Court,  Chouteau 
County ;  John  W.  Tattan,  Judge. 

Actl(»i  by  Florence  Thrift  against  Harmon 
l^rlft.  From  an  order  denying  plaintiff's  mo- 
tion, be  appeals.  Reversed  and  remanded. 

Stranahan  &  Stranahan,  of.Ft.  B^ton,  for 
appellant  H.  8.  McGlnley,  of  Ft  Boiton. 
for  respcmdent 

HOLLOWAT.  J.  Upon  the  trial  ot  ma 
case  the  diettrlct  coort  granted  a  divorce  tn 
favOT  ot  the  plalntlfr,  awarded  her  alimony 
In  a  spedflc  sum,  payable  monthly,  trans- 
ferred to  her  absc^otedy  certain  real  property 
belonging  to  the  defendant,  and  gave  to  her 
the  custody  ot  a  minor  child,  the  issne  of  the 
marriage;  The  defendant  and  the  dilld  wen 
residents  of  Indiana.  Service  of  summons 
was  made  by  publlcatton,  and  there  was  no 
appearance  by  defoidant  b^ore  trial.  Sub- 
sequently dtfendant  appeared  qiedally  and 
moved  to  have  dlmlnated  frcnn  the  decree 
the  provislCHis  for  alimony,  the  transfer  of 
the  real  estate,  and  the  custody  c£  the  dilld. 
The  motion  was  denied,  and  this  appeal  Is 
fnxn  the  ordw. 

[1]  1.  In  so  far  as  the  decree  awards  ali- 
mony in  a  sum  certain,  it  is  in  personam  (14 
Cyc.  745),  and  it  Is  now  settled  beyond  ecu- 
troversy  that  sndi  a  decree  cannot  be  rm- 
drared  upon  substituted  aaniea  abme.  Feno- 
oyer  v.  Neff.  9S  U.  S.  714,  24  Ii.  Ed.  S6S; 
Silver  Camp  Mln,  Co.  v.  DIckert,  81  Blont. 
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4S8,  78  Pac  067,  87  L  B.  A.  MO,  8  Ann.  Cas. 
1000. 

[2,  S]  2.  The  decree  assumes  to  traosfer 
to  plaintiff  absolutely  160  acres  of  land  be- 
longing to  defendant  and  acquired  by  lilm 
under  the  homestead  laws  of  the  United 
States,  withoat  having  first  brought  the 
property  under  the  control  of  the  court  by  ap- 
propriate proceedings.  If  this  property  had 
been  Impounded,  a  judgment  for  alimony  In 
a  snm  certain,  even  though  rendered  on  sub- 
stituted service,  might  have  been  satisfied  out 
of  the  property,  but  not  otherwise  (English  v. 
Jenks,  54  Mont.  — ,  169  Pac.  727),  or  the 
property  itself  might  have  been  set  over  to 
the  use  of  the  wife  for  a  limited  period,  as 
anthorized  by  section  3685,  Revised  Codes; 
but  under  no  circumstances  could  the  court 
transfer  the  title  absolutely,  and,  having 
failed  to  subject  the  property  to  Its  control, 
the  order  affecting  it  Is  void.  The  fact  that 
sqnrate  funds  of  the  wife  may  have  been 
employed  in  the  improvement  of  these  lands 
does  not  create  a  trust  or  Interest  In  the 
property  itself  in  her  favor.  Cizek  v.  C^zek 
(on  rehearing),  69  Neb.  797,  96  N.  W.  ii" 
09  N.  W.  28,  5  Ann.  Cas.  464,  and  note. 
Moreover,  the  court  did  not  assume  to  trans- 
fer to  plaintiff  her  own  property,  hut  the 
property  of  the  husband. 

14]  3.  The  decree  has  no  extraterritorial 
effect,  and  in  so  far  as  it  attempts  to  operate 
apon  the  status  of  the  minor  child  residing  In 
Indiana,  it  Is  a  nullity.  E>e  La  Montanya  v. 
De  U  Montanya,  112  Oal.  101,  44  Pac.  345, 
32  L.  R.  A.  82,  53  Am.  St.  Rep.  165;  Cooley's 
Constitutional  LlmltationB  (7th  Ed.)  p.  584. 

[f]  In  his  brief,  counsel  for  respwdent  as- 
serts that  defendant  and  the  ctiild  were  resl- 
dmts  of  Montana,  only  tanporarJly  absent, 
and  that  defendant  has  accepted  the  fmlts 
of  this  decree  and  may  not  ai^eal  troia  it. 
If  these  facts  appeared  In  the  record,  differ- 
ent questions  would  be  presented;  but  there 
Is  not  even  a  suggestion  of  either.  We  are 
bound  by  the  record*  and  may  not  dedde 
tbese  cases  upon  statements  contained  in  the 
briefs. 

The  order  Is  reversed,  and  the  cause  is  re- 
manded, with  directions  to  modify  the  decree 
Id  conform!^  wttb  d^ndanf  s  motion. 

BANNER,  J.,  concnrs.  The  CHIEF  JUS- 
TICE, being  absrat,  takes  no  part  In  the  f  ore- 
folng  dedsloD. 


(U  Moat  461) 

STATE  ex  «1.  TOPLET  v.  DISTRICT 
COURT  OP  FOURTH  JUDICIAL  DIST. 
m  AND  FOB  RAVALLI  COUNTY  et  al. 
(No.  4183.) 

(Snpreme  Goart  of  Montana.   Feb.  26,  1918.) 

Conns  *=>207(2)  —  Wbit  ow  Sdfbbvisort 
CoxTBOL— Scope. 
Snpervisory  control  will  not  be  exercised 

to  renew  an  order  of  the  dietrict  court  refna- 
inf  to  set  aside  a  default  divorce  decree,  rela- 


trlx  having  an  adequate  r«nedy  by  appeal,  time 
for  which  nea  not  expired,  there  being  no  hard- 
ship peculiar  to  the  case  or  different  from  that 
suffered  by  all  apTiellants,  and  the  special  inter- 
est in  the  state  claimed  as  sufficient  to  warrant 
the  proceeding  Justifying  a  motion  to  advance. 

Proceedings  by  ttie  State,  on  the  ration  of 
Mary  3.  Topl^,  against  the  District  Court 
of  the  Fourth  Judicial  District  In  and  for 
the  County  of  (Etavalll  and  R.  Lee  McCnlIo<di, 
a  Judge  thereof,  to  review  an  order  of  said 
district  court  refusing  to  set  aside  a  decree 
of  divmrce  entered  by  default  In  the  case  of 
John  W.  Topley  against  relatrix.  Proceed- 
ing dismissed. 

8.  J.  Bischoff,  of  Missoula,  for  relatrix. 
Geo.  T.  Baggs,  of  StevensvlUe,  and  Harry  H. 
Parsons,  of  Missoula,  for  respondents. 

BANNER,  J.  Supervisory  control  to  re- 
view an  order  of  the  district  court  of  BavalU 
county,  refusing  to  set  aside  a  decree  of  di- 
vorce entered  by  default.  We  state  the  facts 
substantially  as  conceded  by  respondents  in 
their  brief,  to  wit:  John  Topley  filed  in 
said  court  his  complaint  for  dlvnrce  against 
the  relatrix,  Mary  J.  Topley.  He  claimed 
residence  In  Montana,  she  being  in  New  York. 
The  complaint  was  weak  and  defective;  the 
Issuance  of  the  alias  summons  was  at  least 
Irregular.  Service  or  purported  service  was 
by  publication  and  not  personal.  In  due  time 
the  default  of  the  relatrix  was  ratered,  and 
the  decree  rendered  without  legal  notice  to 
her,  actual  or  constructive.  Immediately 
upon  learning  of  the  facts  she  filed  a  motion 
to  set  aside  the  decree  upon  the  grounds, 
mainly,  that  the  court  had  no  jurisdiction 
of  the  person  of  the  relatrix  or  of  tbe  sub- 
ject-matter of  the  action,  and  that  the  de- 
cree was  procured  through  fraud  practiced 
upon  the  court  This  was  supported  by  nu- 
merous exhibits  and  affidavits,  accompanied 
by  a  propoeed  answer  sufBdent  on  its  face 
The  motion  was  heard,  and  <hi  January  28. 
1918,  was  overruled. 

JuBt  why  on  such  a  state  of  fticts.  Ignoring 
the  Retailed  strength  of  relatrix's  showing, 
the  court  refused  to  set  aside  the  decree  and 
open  the  default  is  to  us  incomprehensible. 
But  the  relatrix  has  an  adequate  remedy 
without  resort  to  this  most  extraordinary 
of  all  legal  proceedings.  The  order  referred 
to  is  appealable;  the  time  for  appeal  has  not 
expired,  and  will  not  expire  for  yet  a  little 
while.  No  hardship  peculiar  to  the  case  or 
different  from  that  suffered  by  all  appellants 
is  presented,  and  the  special  interest  In  the 
state  claimed  as  sufficient  to  warrant  thir 
Interposition  would  Justify  a  motion  -to  ad- 
vance. This  proceeding  will  not  lie  unless 
there  Is  no  appeal,  or  the  remedy  by  appea) 
is  inadequate.  (In  re  Weston,  28  Mont.  207. 
72  Pac.  512;  State  ex  rel.  Carroll  v.  District 
Court,  50  Mont  428,  147  Pac.  612);  and  we 
cannot  permit  it  to  be  used  as  a  conrait^o^ 
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or  diortOT  route  to  precedoioe  over  other 
causes  equally  entitled  to  onr  conaideratlon. 

F&r  tbis  rea8<Hi  the  proceeding  la  dismissed 
at  relatrlz's  cost 

Dismissed. 

HOLLOWAT,  J.,  concurs.  BRAMTLT,  C 
J.,  belns  absent,  did  not  hear  the  argument, 
and  takes  no  part  in  the  foregoing  decision. 


<S4  MoDL  m) 

COMO  ORCHARD  LAND  CO.  t.  MARKHAM 

et  al.   (No.  3874.) 
(Supreme  Court  of  Montana.    Feb.  25,  1918.) 

1.  Pleading  «b»360(1)— Motion  to  Stsikb — 

Effect. 

A  motion  to  strike  has  the  effect  of  de- 
murrer as  admitting  allegations  attacked. 

2.  Fraud  <S=»31— Election  of  Rehedibb. 

A  perBon  injured  by  the  fraudulent  acta  of 
another  may  elect  to  rescind,  or  may  affirm  the 
transaction  and  sue  for  damages. 

3.  Fbaud  ^=>0— Elements. 

False  representations  as  to  material  mat- 
ters, from  which  damages  proximately  result, 
constitute  actionable  fraud. 

4.  Fbaud  ®:»13(2) — Suferiob  KNowLEmoB. 

If  the  party  expressing  the  opinion  pos- 
sesses superior  knowledge,  such  as  would  rea- 
sonably justify  the  conclusion  that  his  opinion 
carries  with  it  the  implied  assertion  that  he 
knows  the  facts  which  justify  it^  his  statement 
is  actionable  if  he  knows  that  he  does  not  hon- 
estly entertain  the  opinion  because  it  Is  contrary 
to  the  facts. 

5.  Fbaud  ®=3ll(l)  —  Mattebb  or  Fact  ob 

Opinion. 

An  opinion  may  be  so  blended  with  facts 
that  it  amounts  to  a  statement  of  facts  8u»- 
taining  a  charge  of  fraud. 

6.  Fraud  ®=>22(1)  —  Oppoevunitx  to  Iktbs- 

tiqatb. 

If  the  complaining  party  examined  the  prop- 
erty (the  subject-matter  of  the  transaction)  or 
had  the  opportunity  at  hand  to  examine  it,  and 
failed  wiuiout  fault  of  bis  adversary,  he  cannot 

Elead  his  own  iMd  judgment  in  the  one  case,  or 
is  negligence  in  the  other,  as  a  foundation  for 
legal  liability. 

7.  Fraud  €=»22(1) — Dtm  to  Investigate. 

While  the  law  does  not  reward  the  negli- 

f;ence  or  folly  of  a  buyer,  it  docs  not  require 
lim  to  pursue  an  independent  investigation  to 
ascertain  the  truth  or  falsity  of  the  seller's  rep- 
resentations when  the  proi>erty  is  situated  a 
long  distance  from  the  place  of  the  transaction 
and  an  investigalion  would  entail  great  ex- 
pense. 

8.  Fbaud  €==»64(5) — Questions  fob  Jdrt. 

In  suit  to  foreclose  purchase-money  mort- 
gage on  Montana  land,  where  defendants  coun- 
terclaimed  damages  for  fraudulent  representa- 
tions as  to  the  land,  which  was  sold  for  orchard 
purposes,  it  being  inferable  from  the  counter- 
claim that  the  sale  took  place  in  Wisconsin 
where  defendants  resided,  whether,  under  the 
circumstances,  defendants  were  negligent  In  fail- 
ing to  go  to  Montana  to  investigate  the  truth  of 
the  representations,  was  for  the  jury. 

9.  Fbaud  9s»64(3) — Questions  fob  Jubt. 

In  suit  by  orchard  land  company  to  foreclose 
purchase-money  mortgage,  where  defendants, 
residents  of  a  distant  state,  counterclaimed  for 
false  representations  as  to  the  land,  whether,  nn- 
der  the  advantageous  position  occupied  by  plain- 
tiff, its  opinions  were  not  so  blended  with  al- 
leged facts  "as  to  constitute  them  fraudulent 
representations,  was' for  the  jury. 


10.  Fbaud  «=>20 — Qvestions  worn  Jubt. 

In  suit  by  Montana  orchard  land  company 
to  foreclose  purchase-money  mortgage  on  land 
sold  under  agreement  that  vendor  would  plant 
the  land  to  orchards  and  cultivate  it  for  fivo 
years,  where  defendant  coonterclaimed  damages 
for  false  representationB,  alleging  representa- 
tions that  uie  locality  where  the  lands  are 
situated  was  a  long-tried  fruit  district,  free 
from  serious  crop  ftiilares,  damaging  frosts, 
or  harmful  pests;  that  fruits  of  hardy  and 
sdmibardy  varieties  proper  in  t^e  locality 
as  nowhere  else  in  the  United  States;  that 
the  demand  for  Montana  grown  fruits  exceed- 
ed the  supply,  and  there  was  a  ready  home 
market  at  remunerative  prices;  that  orchards 
operated  by  plaintiff  in  the  vicinity  bad  been 
successful,  yielding  large  profits  on  the  invest- 
ments; that  apple  growing  has  been  very  profit- 
able io  this  vicini^,  it  being  undeijatood  that 
these  lands  would  be  devoted  principally  to  ap- 
ple raising ;  and  that  plaintiff  had  available  ex- 
pert knowledge  of  the  business  which  would  be 
applied  to  the  end  that  proper  selections  of  trees 
would  be  made  and  conditions  injuriously  affect- 
ing the  industry  avoided — while  very  broad  and 
even  immoderate  in  the  terms  employed,  were 
none  of  them  as  a  matter  of  law  so  inherently 
improbable  that  defendants,  as  reasonably  pru- 
dent persons,  ought  to  have  questitmed  uieir 
verity. 

11.  Fraud  9=»20— Reliance  on  Repbcsbn- 

tations — Cbedulitt  of  Plaintiff. 
Defendants  in  action  for  fraud  inducing  a 
purchase  should  not  be  heard  to  say  that  his  rep- 
resentations were  so  immoderate  that  plaintiff 
had  no  right  as  a  reasonably  prudent  person 
to  rely  on  them,  for  a  fraudulent  vendor  can- 
not appeal  to  the  law  to  extol  his  deceit  and 
condemn  the  credulity  of  his  victim. 

12.  VeNDOB  and  PuBCHABEB  4=986(1)— FA£BE- 
TT  OF  REPBESENTATIONS. 

The  falsity  of  representations  as  to  land 
sold  depends,  not  on  whether  such  representa- 
tions affect  the  quality  of  the  land,  but  on 
whether  such  representations  affect  tiie  value  of 
the  land  for  the  purpose  for  which  the  land  is 
sold. 

13.  Tgndob  and  Pubohaseb  <&=933— Falsitt 

OF  Rkpbesentationb  as  to  Value  —  "Ac- 
tual Fbaud." 
Within  Rev.  Codes,  {  4978,  defining  "actual 
fraud,"  representations  of  vendor  of  orchard 
lands  sold  under  agreement  that  vendor  would 
plnnt  the  lands  to  orchards  and  cultivate  them 
for  five  years;  that  the  locality  where  the  landa 
are  situated  was  a  long-tried  fruit  district,  &ee 
from  serious  crop  failures,  damaging  frosts,  or 
harmful  pests;  tnat  frnita  of  hardy  and  semi- 
hardy  varieties  prosper  in  the  locality  as  no- 
where else  in  the  United  States;  that  the  de- 
mand for  Montana  grown  fruits  exceeded  the 
supply,  and  there  was  a  ready  home  market  at 
remunerative  prices;  that  orcnards  operated  by 
plaintiff  in  the  vicinity  had  been  successful, 
yielding  large  profits  on  the  investments;  that 
apple  growing  has  been  very  profitable  in  this 
vicinity,  it  being  understood  that  these  landa 
would  be  devoted  principally  to  -  apple  raising ; 
and  that  plaintiff  had  available  expert  knowl- 
edge of  the  business  which  would  be  applied  to 
the  end  that  proper  selections  of  trees  would  be 
made  and  conditions  injuriously  affecting  tiie 
industry  avoided — If  false,  constituted  fraud. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Swiss,  Actual 
Fraud.] 

Appeal  fran  District  Ooort,  BavaUt 
County;  B.  Lee  McCutloch,  Judge. 

ActloD  by  the  Gomo  Orchard  Land  Omn- 
pany  against  Stuart  H.  Markham  and  an* 
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otlier.  From  Jndgmoit  for  pTalotlff,  defend- 
ants appeal.    Reversed  and  remanded. 

Wfflsb,  Nolan  &  Scalltm,  of  Helena,  for  ap- 
pellanta  O'Hara  &  Madeeu,  of  Hamilton, 
for  reqwndent 

HOLLOWAt,  J.  nils  nilt  was  Instituted 
to  fmdose  a  nHnrtgage  giroi  to  secure  an 
Ind^tednesB  of  $4,SO0.  The  defendants  ad- 
mit the  execntlon  of  the  notes  and  mortgage 
and,  bf  way  of  afflrmatlve  defoiae  or  coun- 
terdalm,  all^:  That  in  Bfar.  1909.  th^ 
purduued  from  the  plaintiff  the  lands  de- 
aeribed  in  the  nKKtgage  and  that  the  In- 
debtodnesa  sued  upon  represents  the  unpaid 
balance  <^  the  purchase  price.  That  the 
lands  were  sold  by  plaintiff  and  purdiased 
b7  defmdants  for  rarchard  purpmes.  That 
plaintiff  agreed  to  plant  the  lands  to  or- 
diards  and  cultiTate  than  for  five  years, 
lliat  def^idants  were  resldoits  of  Wtscon- 
dn,  wltiiout  nporieDOe  In  fruit  raising  and 
without  any  knowledge  of  die  lands  except 
sucfa  knowledge  as  they  gained  from  the  In- 
fonnation  fiunlahed  by  plaintiff.  That,  to 
Induce  tbe  pnrdiase^  plaintiff  represented 
to  defendants  (b)  that  the  locality  where  the 
lands  are  situated  was  a  long-tried  fruit 
district,  free  from  aerlous  crop  fitllures, 
danu«ing  frosts,  or  harmful  pests;  (d)  that 
fruits  ot  hardy  and  semihardy  varieties  pros- 
per In  the  locally  as  nowhere  dse  in  the 
United  States;  (e)  that  the  demand  for  Mon- 
tana grown  fruits  acceded  the  supiAy  and 
that  there  was  a  ready  home  mairltet  at  re- 
muneratlTe  prioes;  (g)  that  orchards  vpet- 
ated  by  idalnttff  li^.the  vicinity  bad  been 
Boocessful,  yldding  '  large  profits  on  the 
Investments;  (h)  that  apple  growing  has 
been  very  pn^table  In  this  vldnUy,  It  being 
nndmtood  that  these  lands  would  be  de- 
voted prindpcUly  to  a^Ae  ral^ng;  and  (k) 
that  plaintiff  had  avaibiUe  expert  knowl- 
edge of  the  business  which  would  oe  apidled 
to  the  end  that  pn^^er  sdectlons  of  trees 
would  be  made  and  conditions  Injuriously 
affecting  tlie  industry  avoided.  It  Is  alleg- 
ed that  all  of  ttiese  rQ[>resentatl(ms  were 
fiUse;  were  known  ito  plaintiff  to  be  false 
whm  made;  that  they  were  Intended  to  be 
accepted  as  tme  and  to  be  acted  vpoa ;  that 
they  were  beUeved  and  acted  inpon  by  do> 
fradants  to  th^  damage,  and  that  but  for 
than  the  lands  would  not  have  been  purclias- 
ed ;  that  defeadants  were  lulled  into  a  sense 
of  security  by  subsequent  statements  of  the 
same  character  and  did  not  discover  that 
the;  bad  been  Imposed  upon  imtU  within 
ilz  months  of  the  date  this  action  was  In- 
stituted. 

Upon  motion  of  plaintiff,  the  trial  court 
rtruct  out  all  the  allegations  of  misrepre- 
sentation and,  def^dants  declining  to  plead 
farther,  suffered  Judgment  to  be  entered 
against  them  and  appealed. 

II]  The  motion  to  strike  has  the  effect 
of  a  demurrer,  and  for  the  purposes  of  this 


appeal  all  the  allegations  stricken  are 
deemed  to  be  tnie.  Reduced  to  its  lowest 
terms,  the  question  presented  Is:  Are  these 
representations,  or  any  of  them,  of  such 
character  as  to  furnish  the  basis  for  relief 
tmder  the  drcumBtances? 

[2]  It  is  elementary  that  a  person  injured 
by  the  fraudulent  acts  of  another  may  elect 
to  rescind  or  may  affirm  the  transaction 
and  sue  for  damages.  12  R.  O.  Ij.  p.  405. 
In  order  to  state  a  cause  of  action  for  re- 
scission, it  is  necessary  for  the  complaining 
party  to  allege  that  he  has  restored  to  the 
other  party  everything  of  value  which  was 
received  under  the  contract,  or  that  he  has 
offered  to  make  restitution  upon  condition 
that  the  offending  party  do  likewise,  unless 
it  is  made  to  appear  that  the  latter  is  un- 
able or  positively  refuses  to  do  so.  Rev. 
Codes,  ;  B0C5 ;  18  Ency.  PI.  &  Pr.  829.  The 
counterclaim  contains  none  of  these  neces- 
sary allegations  and  will  not  Justify  rescis- 
sion. 

[3]  Does  It  state  a  cause  of  action  for 
damages?  It  does  if  the  represeutatlpns 
are  material  and  It  can  be  said  that  dam- 
ages fiow  tbereftom  in  the  sequence  of  cause 
and  effect. 

Probhbly  the  most  familiar  example  of 
fraud  consists  of  telling  a  deliberate  and 
intentional  falsehood  concerning  a  material 
matter.  It  is  sometimes  said  that  the  ex- 
pression of  an  opinion  furnishes  no  ground 
for  legal  relief  to  one  who  relies  upon  It  to 
his  injury.  Other  authorities,  however, 
modify  this  rule  and  limit  the  Immunity  to 
cases  where  the  statement  amounts  to  noth- 
ing more  than  an  opinion  and  the  parties 
have  equal  knowledge  of  the  subject-matter, 
or  equal  means  of  knowledge.  Van  Horn 
V.  O'Connor,  42  Wash.  513,  85  Pao.  260; 
Aitken  V.  Bjerkvlg,  77  Or.  397,  150  Pac.  278. 

In  Butte  Hardware  Co.  v.  Knox,  28  Mont 
111,  72  Pac.  301,  this  court  said: 

"Mere  expressions  of  opinion  or  of  judgment 
do  not,  except  in  particular  cases,  which  must 
be  shown  by  tiie  pleadings,  coastltnte  actionable 
fraud  or  false  repr«entationB." 

And  this  doctrine  was  approved  in  Ott  v. 
Pace,  48  Mont  82,  116  Pac.  87.  But  in  nel- 
Oier  case  was  any  attempt  made  to  amplify 
the  subject  or  designate  the  circumstances 
under  whldi  the  expression  of  an  opinion 
mlfl^t  constitute  firaud. 

[4,  S]  We  think  ttie  following  rule  is  sus- 
tained hy  reason  and  the  auOiorltles:  If  the 
party  i^reoedng  the  oidnion  possesses  su- 
perior knowledge,  atudi  as  would  reaSMiably 
Justify  the  concluidott  that  his  oplnlcm  carries 
with  it  the  implied  assertion  that  he  knows 
the  facts  which  Justify  it,  his  statement  is  ac- 
tionable if  he  knows  that  he  does  not  honest- 
ly entertain  the  <^lnion  l)ecause  it  is  con- 
trary to  the  facts.  Edward  Barron  EJstate 
Co.  v.  Woodruff,  163  CaL  561,  126  Pac.  351, 
42  L.  R.  A.  (N.  S.)  125.  Bo,  likewise,  an  pin- 
ion may  be  so  blended  with  facts  that  It 
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amoants  to  a  Btatement  of  fitcts.  Sheer  t. 
Hoyt,  13  Cal.  App.  662.  110  Paa  477. 

Aatboritlea  may  be  foand  vhidi,  by  makii% 
a  liberal  allowance  for  tbe  optimism  of  ft  sell- 
er, refuse  to  hold  him  legally  responsible 
for  "puffing  his  own  wares"  or  mgaging  Id 
so-called  dealer's  talk,  even  tbough  his  state- 
ments do  not  square  with  the  truth,  and  this 
upon  the  theory  tbat  no  sensible  perstm  ought 
to  be  Influenced  by  such  considerations;  but 
even  this  ruie,  thus  broadly  stated,  Is  not 
generally  looked  upon  with  favor  at  the  pres- 
ent time.  Prescott  v.  Brown.  30  Okl.  428, 120 
Pac.  991.  Of  course,  statements  may  be  so 
extravagant  that  even  tbe  most  credulous 
person  ought  not  to  believe  them,  and  the  law 
cannot  undertake  to  reward  mere  folly. 
Prom  the  very  nature  of  the  subject  there, 
cannot  be  any  definite  rule  by  which  to  de- 
termine whether  representations  do  or  do 
not  constitute  fraud.  The  utmost  that  can 
be  done  is  to  judge  the  representations  In- 
volved In  tbe  particular  case,  by  the  results 
which  ouRht  reasonably  to  be  anticipated 
from  a  reliance  upon  them,  by  one  whose  sit- 
uation Is  such  that  he  may  rightfully  accept 
them  as  true. 

[6-1]  If  the  complaining  party  examined 
the  property  (the  subject-matter  of  the  trans- 
action), or  had  the  opportunity  at  hand  to 
examine  it,  and  failed  without  fault  of  his 
adversary,  he  cannot  plead  his  own  bad  judg- 
ment In  the  one  case,  or  his  negligence  in 
the  other,  as  a  foundation  for  legal  liability. 
Power  &  Bro.  v.  Turner,  37  Mont  521,  97 
Pac.  950.  But  while  the  law  does  not  reward 
the  negligence  or  foUy  of  a  buyer.  It  does 
not  require  him  to  pursue  an  Independent  In- 
vestigation to  ascertain  the  truth  or  falsity 
of  the  seller's  representations  when  the  prop- 
erty is  situated  a  long  distance  from  the 
place  of  the  transaction  and  an  investigation 
would  entail  great  expense.  Becker  v.  Clark, 
83  Wash.  37,  145  Pac.  65.  It  Is  not  alleged 
specifically  that  the  sale  of  these  lands  took 
place  in  Wisconsin,  but  we  think  It  la  fairly 
inferable  from  the  counterclaim,  considered 
in  its  entirety.  It  was  therefore  a  question 
for  the  Jury  whether,  under  the  circumstanc- 
es, the  defendants  were  negligent  In  failing 
to  investigate.  It  was  also  a  question  for  the 
jury  whether,  under  the  advantageous  posi- 
tion occupied  by  the  plalntlfT,  Its  opinions 
were  not  so  blended  with  alleged  facts  as  to 
constitute  them  fraudulent  representations 
within  the  rule  above. 

[1 0, 11  ]  Some  of  these  representations  are 
very  broad,  even  immoderate  in  the  terms 
employed ;  but  we  do  not  think  tbat  it  can  be 
said,  as  ft  matter  of  law,  that  any  one  of 
them  Is  so  Inherently  ImprobaUe  that  defend* 
snts,  as  reasonably  prudut  perscMis,  ought  to 
have  questioned  Its  verity.  It  Is  rather  an 
unsavory  defense  for  plain tUT  to  say: 

"I  made  these  representations  to  induce  tbe 
Bale,  knowing  they  were  false;  but  defendants 


were  foolish  not  to  saspeet  I  was  a  knave.** 
Jacobsen  v.  Wbitely,  ISSWls.  4S4,  120  N.  W. 

286. 

A  fraudulent  vendor  cannot  appeal  to  the 
law  to  extol  his  deceit  and  condemn  the  cre- 
dulity of  his  victim. 

[12,13]  It  la  no  answ^  for  plaintiff  to 
make  that  these  representations.  If  false,  do 
not  affect  the  quality  of  the  lands.  Defend- 
ants had  tbe  right  to  select  tbe  purpose  tor 
whldt  they  would  he  devoted,  and,  idnce  th^ 
were  sold  for  orchard  purposes,  the  questlm 
is:  I>o  these  representations,  if  false,  af- 
fect the  value  of  tbe  lands  for  tiie  porpoaea 
intended?  It  would  seem  to  follow  as  a  nat- 
ural consequence  that  these  lands  would  be 
worth  much  less  for  fruit  raising  If  the  lo* 
cality  was  subject  to  late  frosts  In  the  spriiv 
or  early  frosts  in  tbe  fall,  or  if  it  was  in- 
fected viTith  harmful  Insect  pests,  or  If  hardy 
or  semthardy  varieties  could  not  he  made  to 
pro^r.  pT  if  tbe  home  maricet  was  already 
glutted  with  Montana  grown  fmlts,  or  if  oth- 
er ortdiards  in  tbe  vicinity  bad  proved  fiail- 
ures,  or  it  plaintiff  did  not  have  export 
knowledge  ot  the  butfness  available  tot  Qse 
in  making  proper  selections  of  trees  for  plant- 
ing or  in  the  care  of  the  wcbards  during  the 
prehearing  period.  We  have  omitted  riefer^ 
ence  to  such  other  representations  as  we 
deem  immaterial  under  the  drcnmstanoes. 
For  instance.  It  ts  allied  that  plaintiff  rep- 
resented that  there  was  available  an  ample 
supply  of  water  for  trrlgatlott ;  but  It  la  not 
alleged  that  these  lands  require  irrigation. 

The  representations  considered  herein  fall 
within  the  definition  of  fraud,  contained  In 
section  4978,  Revised  Codes,  and  for  this  rea- 
son the  court  erred  in  striking  Qiem  from  the 
answer. 

The  judgment  is  reversed,  and  the  cause  la 
remanded  for  further  proceedings. 
Beversed  and  remanded. 

SANNBR,  J.,  concurs.  KIANTLY,  O.  J., 
being  absent,  takes  no  part  in  the  foregoing 
decision. 

(H  M«dL  4M} 

GRANT  V.  WILLIAMS.  Jnatice  ol  the  Peace, 

«tal.  (No.  3866.) 
(Supreme  Court  of  Montana.    Feb.  2,  1918.) 

1.  HAUCIOUS    PBOSBCUTIOir    «s>50  —  GOM- 
PLAIHT— SUIWCIEHCT. 

A  malicious  prosecution  complaint  h«td  de- 
fective because  not  alleging  tbat  Uie  proceedings 
were  instituted  maliciously. 

2.  FAum  IuPBisoiiiisirrOs»20<l}— CoicnjuNT 
— SusnoiBNCT. 

A  false  imprisonment  complaint,  alleging 
that  defendant  acted  as  town  marshal  when  un- 
lawfully and  wrongfully  arresting  plaintiff,  but 
not  stating  tbat  he  acted  wltfaoat  a  warrant  or 
process,  is  defective  In  view  of  Rev.  Codes,  { 
7962,  subd.  15,  creating  a  rebuttable  presump- 
tion that  official  duties  were  regularly  performed. 

3.  False  Impeisonment  €=>20(1)— Pleadino 

— AlXBQATIONS — SdPTICIKNCT. 

A  pleader's  extravagant  use  of  tbe  tern*^ 
"wrongfully"  and  "unlawfully"  will  not  dispense 
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with  thft  necessity  of  statlnf  facts  on  whicb  is- 
sue may  be  joineii]. 

Appeal  from  District  Court,  Blaine.  Coun- 
ty ;  John  \v.  Tattan,  Judge. 

Action  by  Hugh  L.  Grant  against  W.  H. 
Lutz,  L.  V.  Bogy,  and  Edward  Price,  and  P. 
N.  Williams  as  Justice  of  the  Peace.  From 
a  judgment  In  favor  of  the  first  three  named 
defendants,  plaintiff  appeals.  Affirmed. 

See,  also.  54  Mont  — .  169  Pac.  286. 

B.  E.  O'Eeefe,  of  Chinook,  for  appellant. 
John  Collins,  ot  Dillon,  tor  Tespond«it&  - 

HOLLOWAT.  J.  The  factd  out  of  which 
this  ocmtroveray  arises  are  set  forth  fully  in 
Grant  v.  Willlama  et  al^  64  Mont — ,  160 
Pac.  286.  This  appeal  Is  from  the  Judgment 
in  favor  of  defendant  Lutz  and  his  sureties, 
Bogy  and  Price. 

[1]  1.  It  la  not  alleged  In  the  complaint 
that  LutE  acted  maliciously  in  instituting  the 
proceedings  in  the  Justice  court  and  for  this 
reason  a  cause  of  action  for  malicious  prose- 
cution is  not  stated.  Smith  v.  Davis,  3  Mont 
109;  Gromd  v.  LossI,  48  Mont.  274,  136  Pac. 
1069;  Stephens  v.  Contey,  48  Mont.  3S2,  138 
Pac.  189,  Ann.  Cas.  1915D,  958. 

[2,  S]  2.  The  complaint  charges  that  de- 
fendant Lutz  acted  In  his  official  capacity  as 
town  marshal  of  Chinook  when  he  arrested 
the  plaintiff,  but  it  falls  to  allege  that  he 
acted  without  warrant  or  other  sufficient  legal 
process.  From  the  facts  stated,  the  presump- 
tion arises  that  Lutz  performed  an  ofBclal 
duty  In  a  regular  manner  (Rev.  Codes,  S  7962, 
Bubdlv.  15),  and  to  make  out  a  cause  of  ac- 
tion for  false  imprisonment  the  burden  was 
imposed  upon  the  plaintiff  to  state  facts  sut- 
fldent  to  overcome  this  presumption  and  to 
discJose  wherein  the  violation  of  his  liberty 
was  tmlawful.  This  he  failed  to  do.  The 
most  extravagant  use  of  the  terms  "wrong- 
fnlly"  and  "unlawfully"  will  not  serve  to  re- 
lieve the  pleader  of  the  necessity  of  stating 
tacts  upon  which  Issue  may  be  Joined.  Go- 
ing V.  Dinwiddle,  86  Cal.  633,  25  Pac.  129. 

The  complaint  does  not  state  a  cause  of 
action,  and  the  court  ruled  correctly  In  sus^ 
talnlng  the  demurrer. 

The  Judgment  is  affirmed. 

Affirmed. 

SANNER,  J.,  concurs.  BRANTLT,  a  X, 
bdug  absent  did  not  hear  the  argument  and 
takes  no  part  in  the  foregoing  decision. 
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SCHWAB  V.  McVET.    (No.  3869.) 
(Supreme  Court  of  Montana.    Feb.  14,  1918.) 
L  Lawdlobd  and  Tenant  ®=»2(> — Leases— 

CEtTAINlT. 

Written  fnstrnment  naming  the  parties,  fix- 
ing the  term  at  five  years,  referring  to  the  land 
learcd,  and  providing  only  that  no  rent  shall  be 
paid  for  the  first  year  and  that  thereafter  the 
bnolord  shall  ree^ve  one-third  of  all  the  crop 


and  one-half  of  the  Increase  of  any  stock  placed 
on  the  land,  and  providine  that  any  improve- 
ments made  shall  be  placed  on  the  premises  by 
the  lessee,  is  void  for  uncertainty,  and  is  not 
enforceable,  since  it  requires  nothing  to  be  done, 
but  merely  states  who  shall  do  it  it  it  is  done. 
2.  CONTBACTS  «=:>9(1)  —  ENroOCBABIUTT  — 
DEFINlTBNBSa 
Under  Rev.  Codes,  S  4999,  providhig  that  a 
contract  with  a  single  object  go  vaguely  express- 
ed as  to  be  unascertainable  is  void,  to  constitute 
an  enforceable  contract  the  agreement  of  the 
parties  must  be  sufliciently  certahl  and  explicit 
that  their  full  intention  may  be  ascertained  to  a 
reasonable  degree  of  certainty. 

Appeal  from  District  Court,  Ravalli  Coun- 
ty; R.  Lee  McCuUoch,  Judge. 

Action  by  George  Schwab  against  Worth 
McVey.  Judgment  on  directed  verdict  for 
defendant  and  order  denying  new  trial,  and 
plaintiff  ai^ieahL  Affirmed. 

B.  C.  Kurtz  and  H.  C.  Packer,  both  of 
Hamilton,  for  ai^llant  Geo.  T.  Baggs,  of 
StevensvUle,  for  respondent 

HOLLOW  AT,  J.  This  action  In  claim  and 
delivery  was  brought  to  recover  possession  of 
certain  grain,  or  its  value  in  the  event  that 
possession  cannot  be  had.  By  his  answer, 
defendant  admits  that  he  Is  in  possession  of 
the  property  and  admits  Its  value  as  claim- 
ed by  plaintiff.  He  denies  all  the  other  al- 
legations of  the  complaint  and,  by  way  of 
affirmative  defense,  alleges  that  on  March 
10,  1913,  be  leased  tctrm  plaintiff  for  a  term 
of  .five  years  a  ranch  consisting  of  800  acres 
of  unbroken  land;  that  during  the  season  of 
1913  he  broke  127  acres;  that  in  1914  plain- 
tiff solicited  him  to  break  additional  ground, 
but  that  he  refused  to  comply  except  upon 
condition  that  he  be  given  the  entire  crop 
to  be  raised  on  such  newly  plowed  -ground 
during  the  first  crop  season;  that  plaintiff 
agreed  to  this  condition;  that  he  (defendant] 
plowed  too  acres  of  sod  and  seeded  It  to 
grain  in  the  spring  of  1915;  and  that  the 
grain  In  controversy  was  raised  on  that  100 
acres  during  the  first  crop  season  after  it 
was  broken.  The  reply  admits  the  execution 
of  the  lease  of  March,  1913,  and  denies  all 
other  allegations  of  the  answer.  At  the  con- 
clusion of  the  testimony  the  court  directed 
a  verdict  for  defendant,  and  plaintiff  appeal- 
ed from  the  Judgment  and  from  an  order 
denying  him  a  new  trial. 

There  Is  not  any  substantial  conflict  In 
the  evidence.  Either  plaintiff  or  defendant 
was  entitled  to  prevail  as  a  matter  of  law, 
and  the  only  question  presented  by  the  rec- 
ord Is:  Did  the  trial  court  err  in  directing 
the  verdict  for  defendant? 

The  lease  of  March,  1913,  names  the  plain- 
tiff as  first  party  and  defendant  as  second 
party,  fixes  the  term  at  five  years,  refers  to 
ttie  land  leased,  and  then  contains  this  para- 
graph only: 

"It  being  understood  and  agreed  between  both 
parties  that  no  rent  shall  be  paid  Cor  the  year 
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ending  March  1,  1914,  and  tliat  thereafter  said 
first  party  shall  receive  one-tfaird  of  all  the  crop 
raised  each  year,  his  share  of  same  to  be  deliv- 
ered at  the  thresher  to  the  said  first  party,  said 
second  party  to  have  the  threshing  done  at  his 
expense;  it  being  also  nnderstood  that  one-balf 
the  increase  from  any  stock  placed  apon  the 
land  during  the  life  of  this  lease,  by  said  first 
party,  shall  belong  to  said  first  party;  it  also  be- 
ing nnderatood  that  any  and  all  improvements 
put  upon  the  land  shall  be  so  plac^  by  the  sec- 
ond party." 

The  trial  court  held  this  lease  void  for 
uncertainty,  and  held  further  that  the  only 
binding  contract  between  the  parties  was  tbe 
oral  agreement  of  1914,  under  which  defend- 
ant plowed  the  100  acres  and  raised  thereon 
the  grain  in  controversy. 

[t]  Upon  the  trial,  counsel  for  the  respec- 
tive parties  proceeded  upon  the  theory  that 
the  written  lease  is  valid,  that  defendant  re- 
lies upon  the  oral  agreement  as  constituting 
a  modification  of  the  terms  of  the  lease,  and 
that  the  only  controversy  arises  over  the 
(liiestion:  Was  that  oral  agreement  executed 
or  executory?  If  It  were  necessary  to  a 
determination  of  these  appeals  to  do  so,  we 
should  be  Inclined  to  hold  that  the  oral 
agreement  was  fully  executed  and  that  evi- 
dence of  Its  terms  was  properly  admitted  un- 
der section  5067,  Revised  Codes,  or  that  the 
judgment  might  be  justified  upon  a  different 
theory,  viz.  the  lease  does  not  require  McVey 
to  do  any  plowing,  and  therefore  tbe  agree- 
ment under  which  the  plowing  was  done  and 
the  crop  raised  In  1915  waa  an  agreement  In- 
dependent of  the  lease  and  not  a  modifica- 
tion of  It;  but  we  agree  with  the  trial  court 
that  the  lease  of  1913  Is  void  for  uncertain- 
ty. The  only  definite  provision  In  it  secures 
to  defendant  the  posse^on  of  the  land  for 
five  years,  but  there  Is  not  any  consideration 
for  this  agreement  Beyond  that,  the  lease 
does  Dot  bind  either  party  to  do  anything. 
It  does  not  provide  that  any  plowing  shall 
be  done.  It  provides  that  after  the  first  year 
Schwab  shall  receive  one-third  of  all  the 
crops  raised  each  year,  but  It  does  not  re- 
quire McVey  to  raise  any  crops.  It  also 
provides  that  Schwab  Is  to  have  one-half  of 
the  Increase  of  any  stock  he  may  place  on 
the  land  during  the  life  of  the  lease,  but  it 
does  not  require  him  to  place  any  stock  on 
tbe  land.  It  also  provides  that  any  and  all 
improvements  put  upon  tbe  land  shall  be  so 
placed  by  HcVey,  but  It  does  not  require  any 
improvements  to  be  placed  on  the  land. 

[2]  It  is  an  elementary  rule  of  law  that, 
to  constitute  an  enforceable  contract,  the 
agreement  of  the  parties  to  It  must  be  suffi- 
ciently certain  and  explicit  that  their  full 
Intention  may  be  ascertained  to  a  reasona- 
ble degree  of  certainty.  6  B.  a  L.  p.  644. 

"If  an  agreement  be  so  vague  and  Indefinite 
that  it  Is  not  possible  to  collect  from  it  the  full 
intention  of  the  parties,  it  is  void;  for  neither 
the  eonrt  nor  the  Jury  can  maice  an  aneement 
for  the  parties."  Price  ▼.  Stipek,  39  Hont.  426, 
104  Pac.  196. 


Section  4999,  Revised  Codes,  provides: 
"Where  a  contract  has  bat  a  angle  object, 
and  such  object  is  *  *  *  so  vaguely  ezpren- 
ed  as  to  be  wholly  anaacertainable,  the  entire 

contract  is  void." 

We  approve  the  dlspositlou  made  of  this 
case  by  the  trial  court  The  Judgment  and 
order  are  affirmed. 

Affirmed. 

SANNER,  J.,  concurs.  .  BRANTLT,  a  J., 
being  absent,  takes  no  pert  in  the  fwegolng 
decision. 

(H  Mont  w<> 

GLOVER  V.  CHICAGO,  M.  &  ST.  P.  BY.  OO. 
etal.  (No.  3800.) 

(Supreme  Court  of  Montana.    Feb.  26,  1918.) 

1.  Master  and  Sebvart  <s:»88(5)— Soon  or 

Emplotment, 
Where  a  telegraph  operator,  while  off  duty, 
was  injured  by  defect  in  roadmaster's  gasoline 
speeder  on  which  he  was  journeying  to  a  nearby 
town  to  prcKure  supplies,  on  tbe  roadmaster's 
invitation,  the  railroad  company  was  not  liable 
to  him  as  employ^,  since  he  was  journeying  nei- 
ther to  nor  from  his  work,  was  engaged  upon  his 
own  private  business,  and  was  actuated  in  his 
choice  of  ways  to  r«ach  his  destinaibm  by  mo- 
tives entirely  personaL 

2.  Masteb  and  Sebvant  ^=»143  —  Rules  — 
Knowledge  bt  Servant. 

If  a  telegraph  operator,  injured  by  riding  on 
a  company  gasoline  speeder  on  business  of  his 
own,  had  no  knowledge  of  the  company's  rule 
forbidding  employes  to  ride  on  such  speeders  of 
the  company,  ne  would  not  be  bound  by  it 

3.  Masteb  and  Servant  «=9l44  —  Rules  — 

CUSTOHABT  DiBBEOARD  OF  RUU:. 
It  it  was  the  custom  of  railroad  employ^ 
to  ride  on  railroad's  gasoline  speeders  on  their 
private  business,  a  company  rule  forbidding  such 
riding  could  not  c<Hitrol  ai  to  an  employ^  bo 
riding  injured  by  defect  in  the  speeder. 

4.  Carriers  ®=>240— Pabbbnoebs — ^^Pebuis- 
sioN  TO  Ride. 

Where  attitude  of  railroad  company  towards 
employes  riding  on  railroad's  gasoline  speeders 
OD  their  private  business  was,  at  most  one  of 

germission,  not  of  obligation,  it  was  not  liable 
>  an  employ^  so  riding,  injured  by  defect  in 
Bpeeder,  on  the  theory  of  his  being  a  passenger. 

5.  Carriers  ®=>240— Railroads  <3=>276(2)— 
Licensees— EuFLOTfi  Ridino  on  OAsoLxn: 
Speeder. 

Where  railroad  employ^,  injured  while  riding 
on  private  business  on  tbe  roadmaster's  gasoline 
speeder,  bad,  aside  from  the  roadmaster's  invita- 
tion, no  warrant  for  so  riding  other  than  ac- 
quiescence implied  from  custom,  he  was  a  mere 
licensee,  to  whom  the  company  owed  no  duty  to 
keep  its  speeder  in  good  condition  or  to  operate 
it  with  caution. 

6.  Master  and  Sebvant  ^=>88(5)— Authobi- 

TY  OF  ROADUASTEB. 

A  railroad  roadmaster,  inviting  another  em- 
ploy4  to  ride  with  him  on  his  gasoline  speeder, 
bad  no  authority  to  create  any  higher  relation 
of  such  employe  to  the  railroad  than  a  mere 
licensee ;  bis  duties  being  circumscribed  and 
confined  to  maintenance  of  way. 

7.  Railroads  «=3276(2) — Dutt  to  OtnEsrr. 

A  railroad-  company  owes  to  a  guest  iMfangr 
on  its  gasoline  speeder  the  duty  to  use  reason- 
able care  for  his  safety. 
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&  Keouokitcb  «=»121(2)  —  Res  Ipsa  Loqtti- 

TUB. 

Where  the  happeniDS  of  an  accident  is  not 
oecessarilr  Inconautent  with  ordinary  care,  rei 
ipflt  loqnitnr  cannot  apply. 

Appeal  from  District  Court,  Mlggoula 
Gouoty;  Theo.  Lentz,  Judge. 

Action  by  William  H.  Glover  against  tlie 
Gbicaso,  Milwaukee  &  St.  Paul  Railway 
Otunpany  and  anotber.  From  Judgment  for 
plaintiff,  defendant^  appeal.  Reversed  and 
remanded. 

Henry  C.  Stiff,  of  Missoula,  and  Geo.  W. 
Korte,  of  Seattle,  Wash.,  for  appellants. 
Harry  H.  Parsons,  of  Missoula,  and  Bdward 
Horsky,  of  Helena,  for  req^ondent 

SANNER,  J.  On  June  18,  1914,  the  plain- 
tiff (respondent  here)  was  Injured  while  rid- 
ing upon  a  gasoline  speeder  driven  by  the 
defendant  Grimes  upon  the  defendant  com- 
pany's tracks  between  East  Portal  and  Sal- 
tese,  in  this  state.  He  claims  the  right  to 
recover  upon  these  allegations  of  his  com- 
plaint: That  he  was  at  the  time  a  telegraph 
operator  employed  by  the  defendant  com- 
pany at  East  Portal  and  was  en  route  to  Sal- 
tese  for  the  purpose  of  obtaining  groceries 
and  other  food  supplies  for  himself;  that 
the  defendant  Grimes  was  and  still  Is  a  road- 
master  of  the  railway  company,  whose  au- 
thority as  such  extended  over  this  and  other 
portions  of  its  line  and  who  as  such  possess- 
ed and  used  said  speeder;  that  the  speeder 
was  made  to  and  did  seat  more  than  one  per- 
soa  and  was  capable  of  running  at  a  high 
and  dangerous  rate  of  speed ;  that  after  Janu- 
ary 1,  1914  (at  which  time  certain  privilegea 
of  free  transportation  for  foodstuffs  thereto- 
fore extended  by  the  company  to  Its  em- 
ploy^ at  East  Portal  were  revoked)  "It  be- 
came and  was  the  custom  of  the  defendants 
to  take  or  Invite  said  employ^  at  said  place 
on  said  motorcar  and  similar  cars  and  con- 
vey and  carry  them  to  a  station  where  said 
materials  could  be  purchased  and  obtained, 
and 'elsewhere;"  that  on  the  day  of  the  ac- 
cident plaintiff  boarded  said  speeder  pursu- 
ant ta  such  invitation;  that  unknown  to 
blm.  but  known,  or  by  the  exercise  of  due 
care  knowabte,  to  the  defendants,  the  speeder 
"was  in  a  defective  and  dangerous  condition, 
In  that  one  of  the  Iron  bolts  which  had  to  do 
with  holding  and  keeping  in  place  one  of  the 
wheels  thereof  was  loose,  unconnected,  and 
wholly  inadequate  for  said  purpose,  and  at 
said  time  carelessly  and  negligently  left  and 
maintained  In  such  condition ;"  that  the  de- 
fendants negligently  failed  to  inspect  the  car 
or  to  warn  the  plaintiff  of  Its  defective  con 
dltlon;  that  with  the  car  in  such  condition 
the  defendants  started  with  the  plaintiff 
thweon  down  grade  from  East  Portal  to  Sal- 
tese,  and  "negligently  and  carelessly  ran, 
operated,  and  propelled  said  car  at  a  high, 
rapid,  and  dangerous  rate  of  speed,  so  that, 
and  by  reason  thereof,  the  said  bolt  so  negli- 


gently and  carelesBly  kept  In  aaia  car  came 
loose  from  said  car,  the  rod  holding  aald 
wheel  in  place  by  reason  thereof  came  loose 
therefrom,  and  tike  said  car,  by  reason  there- 
of, while  going  at  said  careless  and  danger^ 
ons  rate  of  speed.  Jumped  the  tracks  *  *  • 
casting  the  plaintiff  violently  to  the  ground," 
inflicting  the  Injuries  referred  to.  To  this 
complaint  demurrers  and  motions  were  ad- 
dressed, and,  these  being  overruled,  separate 
answers  were  filed,  the  effect  of  wtdcb  was 
to  Join  Issue  and  to  plead  tliat  the  derail- 
ment and  plaintiff's  Injuries  were  due  to  his 
own  misbehavior  while  riding  said  car. 

The  evidence  adduced  by  the  plaintiff 
tmded  to  diow  tile  fbllowing:  His  Journey 
to  Saltese  was  to  procure  supplies  for  him- 
self; it  thai  was  and  for  several  months 
had  been  the  custom  for  employ^  to  be  tak- 
en upon  the  speeders  and  motorcars  of  the 
company  both  ways  from  East  Portal  on  pri- 
vate Duslness  of  their  own  as  well  as  upon 
company  business,  which  custom  was  so  open 
and  notorious  as  to  chaise  the  defendants 
with  knowledge  thereof;  on  this  particular 
occasion  the  plaintiff  was  personally  invited 
by  Grimes  to  go  upon  the  speeder  and  did 
so  to  avoid  paying  the  fare,  amounting  to 
25  cents,  upon  the  regular  passenger  train; 
they  left  a  few  minutes  ahead  of  the  pas- 
senger train  wbldi  was  scheduled  to  run 
over  that  stretch  of  track  at  not  more  than 
25  miles  an  hour ;  the  derailment  was  caus- 
ed by  the  distance  rod  between  the  wheels 
on  one  side  of  the  speeder  coming  loose,  due; 
to  the  breaking  of  the  bolt  Intended  to  keep 
the  rod  In  place,  and  while  the  speeder,  op- 
erated by  Grimes,  was  traveling  approxi- 
mately 35  miles  an  hour.  , 

The  defendants,  appealing  from  the  Judg- 
ment against  tbem,  as  w^l  as  from  an  order 
denying  their  motion  for  new  trial,  insist  that 
no  actionable  negligence  is  alleged  in  the 
complaint  or  established  by  the  evidence.  It 
is  elementary,  of  course,  that  one  who  seeks 
a  recovery  for  actionable  negligence  must 
show:  (1)  That  the  defendant  was  under  a 
legal  duty  to  protect  him  from  the  injury; 
(2)  that  the  defendant  failed  to  perform  the 
duty ;  and  (3)  that  the  Injury  was  proxi- 
mately caused  by  the  defendant's  delinquen- 
cy. Elllnghouse  v.  Ajax  Live  Stock  Co.,  51 
Mont  275,  152  Pac.  481,  L.  R.  A.  1916D,  836; 
Barry  v.  Badger,  64  Mont  — ,  169  Pac.  34. 
The  plaintiff  Insists  that  he  has  met  these 
requirements,  although  upon  Just  what  the- 
ory of  duty  neglected  is  not  very  clearly  ex- 
plained. 

(1]  As  to  Grimes,  the  plaintiff  was  un- 
doubtedly a  guest;  as  to  the  company,  his 
relationship  must  have  been  (a)  employ^  (b) 
passenger,  (c)  licensee,  (d)  guest,  or  (e)  tres- 
passer. That  he  was  not  an  employe  within 
any  rule  of  obligation  due  to  him  as  such,  or 
conversely,  within  any  rule  by  which  the 
company  could  be  answerable  for  his  acts. 
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Is  perfectly  dear.  He  was  ofF  shift,  Jour- 
neying neither  to  nor  from  his  work,  engaged 
Dpon  his  own  private  mission,  actuated  in 
his  choice  of  ways  to  reach  his  destination 
by  motives  entirely  personal.  Elllnghouse  v. 
AJax  Live  Stock  Co.,  supra,  IS  R.  C.  L.  ppt 
580-584,  8  86  et  seq.  No  recovery,  therefore, 
oan  be  justified  upon  the  theory  of  duty  aris- 
ing out  of  the  relation  of  master  and  serv- 
ant. 

[2,  3]  It  is  equally  clear  that  he  was  not 
a  trespasser.  Suggestion  Is  made  that  the 
e\'idence  on  the  part  of  the  plalntlCF  shows  a 
rule  forbidding  employes  to  ride  upon  the 
motorcars  of  the  company ;  but  whether  this 
rule  really  existed  at  the  time  of  the  acci- 
dent, or,  If  It  existed,  whether  the  plaintiff 
had  knowledge  of  It  may  well  he  doubted. 
If  ho  had  no  knowledge  of  it,  of  course  he 
could  not  be  bound  by  it  (Pascoe  v.  Nelson,  62 
Mont.  405,  158  Paa  317),  and  If  It  was  more 
honored  In  the  breach  than  In  the  observance 
— as  the  custom  to  the  contrary  would  seem 
to  Indicate — It  could  not  control  in  the  face 
of  that  custom  (Alexander  v.  Great  Northern 
Ry.  Co.,  51  Mont.  565,  577,  154  Pac  914). 
Granting  the  custom,  and  that  the  plaintiff 
was  on  the  speeder  pursuant  to  It,  recovery 
could  not  be  defeated  on  the  ground  that  the 
company  owed  him  no  duty  save  to  refrain 
from  wanton  or  willful  Injury. 

[4]  Although  the  plaintiff  testified  to  the 
view  that  he  was  a  passenger,  we  think  this 
too  must  be  negatived.  With  regard  to  the 
use  of  Its  speeders  by  employes  engaged  in 
missions  of  their  own,  the  attitude  of  the 
company  was,  at  most,  one  of  permission, 
not  obligation.  It  was  plainly  not  bound 
by  any  law  or  agreement  to  carry  them  In 
this  way.  Indeed,  the  plaintiff  makes  no 
claim  that  he  had  a  right  to  be  so  carried, 
but  he  shows  a  very  clear  percepticm  that 
the  company  was  not  obliged  to  carry  him 
In  any  way  except  foe  hire,  or  pursuant  to  a 
pass  aw)lied  for  and  furnished,  upon  the 
trains  r^ularly  provided  for  passenger 
service,  one  of  which  was  shortly  to  arrive^ 
The  c(»nplalnt  is  not  framed,  the  case  was 
not  tried,  the  jury  were  not  instructed  upon 
the  passenger  theory,  and  therefore  It  must 
be  eliminated  as  a  tenable  basis  for  the  ro- 
covery  In  this  case. 

IS,  t]  It  is  our  present  view  that,  as  to 
the  company,  the  status  of  the  plaintiff  was 
that  of  a  mere  licensee.  We  think  this  fol- 
lows from  the  fact  that,  aside  from  the  In- 
vitation of  Grimes,  no  warrant  for  using 
the  speeder  Is  shown,  other  than  acquies- 
cence implied  from  custom.  If  this  be  true, 
plaintiff  accepted  the  conditions  as  he 
found  them;  the  company  owed  him  no 
duty  to  keep  Its  speeder  in  good  condition 
or  to  operate  it  with  caution.  17  R.  O.  L. 
594,  §  98;  Martin  v.  Northern  Pae.  Ry.  Co., 
51  Mont  31,  37,  38,  149  Pac.  89;  Pollock 
on  Torts  (10th  Ed.)  pp.  544-547.  Nor  was 
Grimes  vested  with  authority  to  create  any 
higher  relation.   Tha  plaintut  calls  him  an 


officer  of  the  company  and  not  an  employ^; 
but  his  duties  were  drcumsCTlbed,  confined 
to  maintenance  of  way;  he  was  furnished 
with  the  speeder  as  he  was  with  a  pass 
and  a  freight  permit  to  facilitate  the  per- 
formance of  these  duties;  beyond  this 
he  had  no  authority  and  could  no  more 
create  a  relationship  to  the  company,  with 
Its  liabilities,  through  sharing  the  speeder 
than  he  could  through  sharing  the  permit  or 
the  pass. 

[7, 8]  Let  it  be  assumed,  however,  that 
the  plaintiff  was  something  more  than  a 
mere  licensee — say  a  guest — one  present  by 
Invitation,  Implied  as  to  the  company,  ex- 
press as  to  Grimes.  Thus,  both  defendanta 
stand  or  fall  by  the  same  test,  to  wit,  the 
duty  to  use  reasonable  care  for  the  plaln- 
tlfTs  safety.  Montague  v.  Hanson,  38  Mont. 
376,  383,  387,  99  Pac.  1063.  In  what  way 
was  that  duty  breached  under  the  pleadings 
and  evidence  here  presented?  The  breach 
of  duty  alleged  Is  that  the  defendants  suf- 
fered the  car  to  get  out  of  order  and  ran 
It  at  a  rate  of  speed  which  was  excessive 
and  dangerous  In  view  of  its  condition.  la 
other  words,  the  defective  condition  and 
the  speed — not  either  alone — caused  the  de- 
railment and  the  Injury.  This  being  true. 
It  does  not  suffice  to  show  that  the  speed 
was  great,  but  It  must  ajipear  that  under 
Conditions  known,  or  with  reasonable  care 
knowable,  to  the  defendants,  the  speed  was 
dangerous;  or,  to  put  the  matter  in  anoth* 
er  form,  we  must  determine  that  there  was 
a  negligent  failure  to  know  or  correct  the 
condition  of  the  car.  And  here  the  evidence 
Is  altogether  ladiing  as  to  either  defend- 
ant It  Is  Inferable  from  the  evidence  that 
the  bolt  above  referred  to  broke  and  thus 
released  the  distance  rod,  causing  the 
wheels  to  lose  their  proper  distance  or  align- 
ment There  Is  not  a  word  to  Indicate  that 
the  brealc  was  due  to  any  defect  known,  ob- 
vious, or  observable  either  to  the  company 
or  to  Grimes,  and  nothing  to  warrant  the 
view  that  dther  the  company  or  Grimes  had 
failed  to  adequately  Inspect  the  car^  before 
its  use.  Apparently  the  plaintiff  proceeded 
upon  the  theory  that  such  a  showing  was 
unneces^ry,  although  failure  to  Inspect  was 
alleged  In  the  complaint;  but  &9  the  hs.p- 
penlng  of  the  accident  Is  not  necessarily  In- 
consistent with  ordinary  care,  res  Ipsa  lo< 
quitur  cannot  aM)Iy.  In  this  respect  there- 
fore— and  this  Is  the  only  respect  in  which 
the  defendants  oould  be  held  to  answer — the 
case  faUs. 

It  is  unnecessary  to  consider  the  other 
assignments  of  error,  which  In  fact  are  not 
argued  In  appellants'  brief.  The  judgment 
and  order  appealed  from  are  reversed  and 
the  cause  Is  remanded  for  retrial. 

Reversed  and  remanded. 

HOLLOWAY,  J.,  concurs.  BRANTLT,  OL 
J.,  being  absent,  takes  no  part  la  the  tog^ 
going  decision. 
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DATIS   T.    STSSWAB,^,    GoTernor,    et  aL 
(No.  4127.) 

(8<qi>reine  Court  of  Montana.   Feb.  18,  1918.) 

1.  Public  Lands  ^»1583^,  New.  vol.  2A 
Key-No.  Series— School  LIhds— Sale— Va- 
UDiTT— "Town." 

The  meaning  of  the  word  "town"  as  used 
in  Contt  art,  IT.  %  1,  problbltins  sales  of  school 
lands  wttfain  three  miles  of  the  limits  of  a 
town,  as  disclosed  hy  debates  in  constitutional 
convention,  is  tb'e  popular  definition  of  the  word 
"town,"  and  includes  all  such  aggregBtions  of 
hoases  and  inhabitants  as  are  located  upoD  a 
regalarl;  platted  town  rite,  regardless  of 
whether  the  town  Is  incorporated. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Town.] 

2.  Public  Lands  <3=»15S^,  New,  vol.  2A 
Key.-No.  Series— School  Lands— Sale— Va- 
UDiTT— "Limits  of  Town." 

In  view  of  debates  in  constitntional  con- 
vention disclosing  that  the  word  "limits,"  as 
Dsed  in  Const,  art.  17,  S  1,  prohibiting  sale  of 
■chool  lands  within  three  miles  of  the  limits  of 
ao7  town  .was  intended  to  mean  the  outside 
bomtdariet  of  the  town  as  indicated  upon  rej;- 
nlarly  filed  plats,  in  view  of  Comp.  St  1887, 
if  2011-2039,  it  must  be  assumed  that  the 
adoption  of  such  article  of  the  Constitution  was 
iBsde  with  full  knowledge  of  such  existing  law, 
and  that  the  three-mile  distance  from  the  lim-. 
its  of  the  town  would  necessarily  be  measured 
from  the  nearest  point  shown  upon  the  town- 
aite  plat 

S.  Public  Lands  <8=>168)i,  New,  vol.  2A 
Key-No.  Series— SCHOOL  LANDS— Saub—Ya- 
UDiTT— "Town." 
The  town  of  Square  Butte,  located  on  a 
regnlarly  platted  town  site,  with  stores,  eleva- 
tors, school,  post  office,  and  residences,  is, 
thongh   unincorporated,   a   town   within  the 
meanins  of  Const  art  17,  {  1,  so  as  to  pre- 
vent sale  of  school  land  lying  within  three  miles 
thereof. 

Appeal  from  District  Court,  Cbouteau 
County;  John  W.  Tattan,  Judge. 

Action  between  Albert  H.  Davis  and  Sam- 
nel  V.  Stewart,  as  Governor,  and  others,  sub- 
mitted to  the  district  court  upon  an  agreed 
abttenient  of  facts.  Judgment  for  defend- 
ant?, and  plaiutlir  appeals.  Affirmed. 

Rtranahan  ft  Stranalias,  of  Unvre  (William 
T.  PiRott  of  Helena,  of  cimnsel).  tor  appellant 
K.  C.  Ford  and  B.  U  Mitchell,  both  of  Helena, 
for  respondents. 

SPEXCER.  District  Judge.  ThSa  action 
vas  submitted  to  the  district  court  of  Chou- 
teau county,  upon  an  agreed  atatemoit  of 
farts,  presenting  for  decision  the  followins 
questiou: 

"1b  Square  Butte  a  'town*  within  the  mean- 
ing  of  article  17,  section  1,  of  the  Constitution 
of  the  state  of  Montana,  so  as  to  prevent  the 
tale  of  a  qtiarter  section  of  state  land  lying 
within  three  miles  thereof?" 

The  court  answered  In  the  affirmative  and, 
in  accord  with  the  stipulation  that  such  an- 
swer should  be  followed  by  a  dismissal  of 
the  action,  Judgment  for  the  defendants  was 
entered.  From  that  judgment  the  plaintiff 
appeals. 

The  agreed  statement  shows:  That  at  an 
auction  duly  advertised  by  the  respondents 


and  held  May  4,  1915,  there  was  offered  for 
sale  a  certain  tract  of  state  lands  containing 
172.72  acres  and  lying  within  three  miles 
of  Square  Butte  In  Chouteau  county;  that  the 
appellant  who  was  and  la  a  person  qualified 
to  purchase  state  lands  attended  said  sale 
and  made  the  highest  and  beat  bid  for  said 
tract;  that  the  same  was  struck  off  to  Him 
at  his  bid,  to  wit,  $20  per  acre,  which  was 
the  price  at  which  said  land  tiad  been  ap- 
praised by  the  state;  tliat  he  thereafter  ten- 
dered to  the  proper  officers  15  per  cent  of 
the  purdiase  price  of  said  tract  and  stands 
ready  and  willing  to  pay  for  the  same  and  to 
do  all  things  necessary  as  purchaser  there- 
of, but  the  respondents  have  refused  and  still 
refuse  to  proceed  further  with  the  sale  be- 
cause, after  the  sale  and  before  the  tender, 
the  state  land  ofiScers  discovered  the  fact 
that  the  tract  in  question  lies  within  three 
miles  of  Square  Butte;  "that  on  May  4, 
1915,  Square  Butte  was  an  aggregation  of 
dwelling  bouses  and  stores  located  upon  a 
branch  line  of  the  Chicago,  Milwaukee  &  St. 
Paul  Railway,  between  Ijewlstown  and  Great 
Falls,  Mont,  in  section  3,  township  20  north, 
range  12  east;  that  Square  Butte  consists 
of  a  railway  station,  post  ofl3ce,  two  general 
mercantile  stores,  one  delivery  bam,  three 
grain  elevators,  one  school,  ^ght  dwelling 
houses,  and  ten  small  cabins  or  stiacks,  one 
hotel  and  saloon;  that  Square  Butte  is  a 
platted  town  site,  the  plat  of  which  has  been 
duly  filed  in  the  office  of  the  clerk  and  re- 
corder of  Chouteau  county,  Mont,  and  that 
it  has  a  population  of  70  people,  and  that  no 
proceedings  have  ever  been  had  at  any  time 
for  the  incorporation  of  the  said  Square 
Butte." 

Accepting  the  foregoing  as  all  of  the  facts 
essential  to  a  determination  of  the  question 
Involved  In  this  appeal,  and  keeping  espe- 
cially in  mind  those  portions  of  the  agreed 
statement  which  detail  the  number  and  kind 
of  buildings  in  Square  Butte  and  the  popu- 
lation thereof:  that  Square  Butte  is  a  plat- 
ted town  sit^  and  tlut  the  plat  thereof  is 
duly  flled  In  the  office  of  the  clerk  and  re- 
corder of  Chouteau  county.  It  Incomes  neces- 
sary, If  the  Judgment  of  .the  lower  court  la 
to  be  sustained,  (a)  to  delve  into  a  labyrinth 
of  uncertain  definitions  of  the  word  "town," 
and  (b)  to  consider  the  prevailing  conditions 
and  snrroundlng  circumstances,  the  subject- 
matter  under  consideration  and -the  objects 
to  be  attained  at  the  time  of  the  adoption  of 
sections  1  and  2  of  article  17,  as  part  of  our 
state  Constitution  In  1889.  Kiose  sections 
read: 

"Sec.  1.  An  lands  of  the  state  that  have  been, 
or  that  may  hereafter  be  granted  to  the  state 
by  Congress,  and  all  lands  acquired  by  gift  or 
grant  or  devise,  from  any  person  or  corpora- 
tion, shall  be  public  lands  of  the  state,  and 
shall  be  held  in  trust  for  the  people,  to  be  dis- 
posed of  as  hereafter  provided,  for  the  re- 
spective purposes  for  which  thev  have  been  or 
may  be  granted,  donated  or  devised;  and  none 
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of  Bdd]  land,  nor  any  eetate  or  interest  tfaere- 
in,  shall  ever  be  disposed  of  except  in  pursu- 
ance of  general  laws  providing  for  such  disposi- 
tion, nor  unless  the  full  market  value  of  the 
estate  or  interest  disposed  of,  be  ascertained  in 
such  maimer  as  ma;  be  provided  by  law,  be 
paid  or  safely  secured  to  the  state;  nor  shall 
any  lands  which  the  state  holds  b^  grant  from 
the  United  States  (In  any  case  in  whidi  the 
manner  of  disposal  and  minimum  [»rice  are  so 
prescribed)  be  disposed  of,  except  in  the  man- 
ner and  for  at  least  the  price  prescribed  in  the 
grant  thereof,  without  the  consent  of  the  Unit< 
ed  States.  Said  lands  shall  be  classified  by  the 
board  of  land  commissioners,  as  follows:  First, 
lands  which  are  valuable  only  for  grazing  pur- 
poses. Second,  those  which  are  principally 
valuable  for  the  timber  that  is  on  them.  Third, 
agricultural  lands.  Fourth,  lands  within  the 
limits  of  any  town  or  city  or  within  three  miles 
of  such  limits:  Provided,  that  any  of  said  lands 
may  be  re-classi&ed  whenever,  by  reason  of 
increased  facilities  for  irrigation  or  otherwise, 
they  shall  be  subject  to  different  classification. 

■"Sec.  2.  ♦  •  •  The  land  of  the  fourth 
class  shall  be  sold  in  alternate  lots  of  not  more 
than  five  acres  each,  and  not  more  than  one- 
half  of  any  one  tract  of  such  lands  shall  be 
sold  prior  to  the  year  one  thousand  nine  hun- 
dred and  ten  (1910.)" 

CH  (ft)  To  arrive  at  a  definite  point  In 
nnmbi^  of  inbabitants  or  number  or  charac- 
ter of  business  houses,  or  geographical  limi- 
tations, when  a  community  assumes  the  dig- 
nity of  a  town  In  its  popular  sense  is  quite 
impossible,  and  a  review  of  various  defini- 
tions by  the  lexicographers  and  text-writers, 
aa  well  as  decisions  by  the  courts  of  last  re- 
sort -throughout  the  country,  enlightens  us 
but  little,  and  discloses  the  fact  to  be  that 
whether  a  certain  community  is  to  be  classed 
as  a  town  or  not.  as  contemplated  by  article 
17,  I  1,  of  our  Constitution,  depends  «itirely 
upon  its  own  surroundings,  such  as  number 
of  inhabltantSt  number  of  buildings,  and 
character  of  business  houses,  whether  located 
upon  a  regularly  platted  town  site  or  not, 
and  why  it  aspires  to  be  promoted  to  the 
more  exalted  station  in  Its  growth. 

No  one  would  undertake  to  say  that  a 
motley  collection  of  ten  buildings,  housing 
as  many  or  more  persona,  and  irrespective 
of  whether  such  buildings  were  business 
houses  or  not,  and  irrespective  of  its  rega- 
larity  in  geographical  location,  was  under 
all  drcumstances  a  town,  any  more  than 
would  any  one  deny  that,  in  popular  signifi- 
cance, at  least,  an  aggregathm  of  600  houses 
furnishing  shelter  for  an  equal  number  of 
people,  used  for  residences,  mercantile  ^ores, 
blacksmith  shops,  salocms,  warehouses,  mar- 
kets, a  post  office,  and  other  business  pur- 
poses, was  a  town,  even  though  unincorpo- 
rated. Certainly,  it  could  not  be  successful- 
ly contended  that  a  community  qualified  to 
meet  the  statutory  requirements  for  incorpo- 
ration would  not  be  entitled  to  be  dignified 
by  the  word  "town," 

In  State  ex  rel.  Powers  v.  Dale,  47  Mont 
227.  131  Pac  670,  Ann.  Cas.  iei4D.  227.  the 
court  said: 

"The  term  'town*  hat  a  general  and  popular, 
as  well  as  a  technical,  meaning.  In  common 
parlance  it  has  had  an  almost  unvarying  signifi- 
cance; derived  from  the  Anglo-Saxon  'tun,'  it 


originally  meant  *a  collection  of  faousu  in- 
closed  by  a  hedge,  wall,  or  palisade'  (Century 
Dictionary):  it  still  means  'any  considerable 
collection  oi  dwelling  bouses,  as  distinguished 
from  the  adjacent  country*  (Standard  Diction- 
ary), or  'an  aggregation  of  houses  so  near  to 
one  another  that  the  inhabitants  may  fairly 
be  said  to  dweU  together*   (38  Cyc  606). 

•  *  •  It  is  quite  true  that  in  both  the  Con- 
Btitadon  and  the  Codes  the  term  'dty  or  town* 
is  used  without  any  definite  prefix,  but  under 
circumstances  which  make  it  clear  that  only 
incorporated  cities  or  towns  is  meant;  and  a 
further  investigation  also  disdosea  the  fre- 
quent legislative  use  of  the  term  'dty  or  town' 
without  any  definite  prefix,  but  under  dream- 
stances  which  would  render  it  absurd  to  hold 
that  only  incorporated  dties  and  towns  is 
meant.  *  *  *  It  is  not  correct  to  say  that, 
whenever  an  nnincorporated  town  is  meant,  it 
has  been  explidtly  so  declared,  or  that  the  use 
of  the  term  'town'  without  the  definite  prefix, 
is  in  all  cases  intended  to  be  an  incorporated 
town." 

See,  also,  Mllville  Gaslight  Co.  v.  Vine- 
land  L.  &  P.  Co.,  72  N.  J.  Eq.  310.  65  Atl. 
504 ;  Ralls  V.  Parrlsh,  105  Tex.  253,  147  S. 
W.  564. 

In  popular  use  and  acceptance  the  words 
"city,"  *tovm,"  and  "village"  present  nothing 
obscure.  "The  word  'town'  is  more  compre- 
hensive than  ^ther  of  the  others;  It  Is  a 
generic  word,  applicable  as  well  to  a  city  as 
to  a  village.  In  England  a  dty  was  distin- 
guished from  other  towns  by  the  fact  that  it 
had  a  cathedral,  and  was  the  residence  of  a 
bishop,  but  in  this  country  the  name  'city'  Is 
used  ordinarily  to  designate  the  larger  class- 
es of  towns.  The  name  'village'  always  car- 
ries to  the  mind  the  idea  <rf  a  small  urban 
community.  A  dty  is  a  town,  and  a  village 
Is  a  tovm,  but  the  word  'city'  or  'village'  in- 
dicates the  size  of  the  town."  State  ex  rel. 
Scott  V.  Llchte,  226  Mo.  273,  126  S.  W.  466. 
Se^  aiso,  Territory  ex  tel.  Kelly  v.  Stewart 
et  aL,  1  Wash.  OS,  28  Pac.  400,  8 
U  R.  A.  106;  Rapalje  &  Lawrence  Law 
Diet  1282;  1  Blackstone^  114;  2  Bouvler 
Law  Diet.  603.  The  prlndpal  and  essential 
Idea  conveyed  "ia  that  of  oneness,  community, 
locality,  vldnlty  •  •  •  a  body  of  people 
collected  or  gathered  together  in  one  mass 

*  *  *  and  having  a  c(»nmunlty  of  Inter- 
est because  residents  of  the  same  place."  Ci- 
ty of  Denvw  et  aL  v.  Coul^ban.  20  Colo.  471, 
30  Pac.  425.  27  L.  R.  A.  751;  Siskiyou  U 
&  M.  Co.  V.  Hostel  et  aL,  121  Cal.  511.  S3 
Pac.  111&  In  fact,  the  word  "town"  in  its 
po(pular  significance  has  been  accepted  by  all 
the  writers  to  mean  substantially  the  same 
thing,  although  defined  In  different  language, 
and  when  you  have  an  aggregation  of  InhaUt- 
ants  and  houses  used  for  various  purposes  so 
near  to  one  another  that  the  Inhabitants  may 
fairly  be  said  to  dwell  together,  you  havft 
a  town  in  the  common  acceptation  of  the 
word.  Of  course,  the  statutes  of  this  state 
leave  no  uncertainty  as  to  what  a  town  is, 
viewed  in  the  light  of  the  statutes  covering 
munldpal  incorporations,  and  for  all  pur- 
poses of  statutory  construction  In  that  con- 
nection the  matter  ia  settled  and  requires  ii» 
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comment  Ber.  Codes.  |  3208,  and  amend- 1 
meats,  and  sections  S202  and  3206. 

(b)  Bat  to  say  that  Square  Butte  Is  a  town 
as  pc^nlarly  defined,  only  brings  us  half 
way  to  the  concluKlon  sought  upon  this  ap- 
peal. Did  article  17,  il,  ot  oar  Constitution 
contemplate  an  "incorporated  town,"  and,  it 
not,  what  was  Intended  by  the  use  of  the 
word  "limits"?  From  what  point  would  tho 
tbree-mile  limit  be  measured?  Article  17, 
S  1,  of  the  Constitution  must  be  construed  in 
the  light  of  conditions  prevailing  at  the 
time  of  its  enactment  in  1689,  and  after  ob- 
serving the  language  used  by  the  framers  of 
our  Constitution,  the  subject-matter  under 
consideration,  and  the  object  to  be  attained 
(State  V.  Keeler,  52  Mont.  205,  217,  156 
Pae.  1080,  L.  It  A.  1916E,  472,  Ann.  Cas. 
1917E.  619,  citing  State  ei  reL  Jackson  v. 
KennH  Mont    45,    60    Pac.  589; 

State  ex  reL  Hlllls  t.  SuUivan,  48  Mont 
320,  137  Pac.  392;  State  ex  rel.  McGowan 
T.  Sedgwick,  46  Moot  187,  127  Pac.  94; 
Northern  Pac.  By.  Oa  r.  MJelde,  48  Mont.  287, 
137  Pac.  386)  aU  of  which  Justify  the  conclu- 
slon  that  the  framers  of  the  Constitution  did 
not  intmd  "incorporated"  towns  when  they 
nsed  the  wotd  "town"  without  prefix  In 
section  I  of  article  17,  txit  that  undeniably 
tlU7  Intended  towns  as  pt^ularly  contem- 
plated, and  had  In  mind  the  then  existlns 
statutes  coTWing  the  location  of  "town  ^tes" 
when  they  used  the  word  "limits." 

At  the  time  of  the  Constitational  Gonven- 
don  in  1889  the  Congress  of  the  United 
States  had  granted  to  the  state  of  Montana 
portions  ot  this  great  empire  for  the  sni^rt, 
use,  and  maintenance  of  our  common  schools. 
Uscosslon  was  had  at  that  conTCntlon  as  to 
the  manner  of  handling,  using  or  disposing  oi 
SDcb  lands  for  the  advantage  and  best  In- 
ttfests  of  the  schools,  and  to  that  end  the 
debate  covered  the  question  whether  the 
towns  referred  to  should  be  "Incorporat- 
ed" or  nniucrporated ;  whether  the  dis- 
tance from  the  limits  oft  the  town  was 
to  be  one  mile  or  six;  whether  the 
WOTd  "limits"  sufficiently  designated  a  point 
from  which  to  measure  distance  If  the  town 
were  unincorporated,  and  the  object  of  ex- 
teodlng  the  distance  to  more  than  one  mile, 
Tiz.  to  lessen  the  probability  of  sale  until 
snch  time  as  the  town  near  which  the  land 
was  situated  had  bad  an  opimrtunity  to 
grow,  and  thereby  enhance  the  value  of  said 
laods  and  secure  more  money  to  the  state  for 
the  benefit  of  Its  common  schools. 

The  matter  came  before  the  convention 
upon  *'pn^x>sitions  34  and  35"  offered  for 
adoption  as  parts  of  the  Constitution.  Prop* 
witUm  34  contained  a  classlBcatifHi  Identical 
with  tliat  found  in  section  1  of  article  17 
kbore,-  except  as  to  lands  of  the  fourth  class, 
nd  these,  as  stated  In.  proposition  34,  were 
"lands  within  the  cwrttorate  limits  of  any  in- 
CDrp(vated  town  or  city  within  a  mile  of 
ndi  limits  and  which  are  worth  more  than 


I  $50  per  acra"  According  to  the  record  of  the 
convention  proceedings  (pages  2385  to  2387, 
2391,  2428  to  2430,  all  Inclusive),  Mr.  Myers, 
of  Yellowstone,  offBTeA  an  amendment  to 
strike  from  the  language  above  quoted  the 
word  "incorporated"  and  the  words  "and 
which  are  worth  more  than  $50  per  acre,"  stat- 
ing that  his  objects  were  "to  take  the  sense  oi 
the  convention  as  to  whether  they  desire  to  re- 
tain the  lands  adjacent  to  Incorporated  cities 
only  or  Incorporated  towns,"  and  "as  to  wheth- 
er they  desire  to  sell  lands  that  are  worth 
less  than  $50  per  acre."  In  the  discussion 
which  followed,  as  elsewhere  In  the  debates 
of  the  convention,  its  attentlcm  was  called 
to  the  fact  that  relatively  few  of  the  urban 
communities  In  Montana  had  been  incorporat- 
ed ;  and  Mr.  Collins,  of  Cascade,  expresslog 
favor  towards  Mr.  Myers*  amendment,  said: 

"But  I  would  like  to  see  it  go  a  lltUe  farther. 
Tbe  one-mile  limit  ia  too  near;  it  shotild  be 
made  five  or  six  miles,  because  scliool  Inods, 
within  Biz  miles  of  any  growing  little  tovm  in 
Montana,  or  any  city  or  incorporated  town,  are 
valuable." 

Otlier  expressions  were  In  similar  vein,  and 
In  ccmsequence  the  convention  struck  out 
the  words  "corporate"  and  "tnoorporated"  In 
pnvosltiiai  84,  leaving  the  word  "town"  with- 
out any  prefix,  and  extended  the  distance  to 
three  miles,  eeeai  in  the  presoit  proTision. 
And  as  we  are  amidy  antiiorlzed  to  examine 
the  proceedings  of  the  cMistltnttoDal  conren- 
titm  to  assist  in  determiidng  tbe  intent  of  the 
convention  and  the  onderstanding  they  bad 
of  the  meaning  of  certain  words  and  phrases 
(State  T.  Gamp  Sing,  18  Mont  128,  142,  44 
Pac.  S16,  32  Lu  S.  A.  63S,  66  Am.  St  Rep. 
661;  Northern  Paa  By.  Ca  t.  Mnsselslt^ 
County,  54  Mmt  — ,  169  Pac.  SSU  It  con<du- 
sively  appears  that  all  argument  la  now  fore* 
dosed  as  to  the  sense  In  which  the  word 
"town"  was  used,  and  whether  Incorporated 
or  unincorporated  towns  were  referred  to 
and  intended.. 

[2]  But  lastly,  conceding  Square  Butte  to 
be  a  town,  though  unincorporated,  it  yet 
could  not  meet  the  requirements  of  the  Con- 
stitution without  "limits."  The  agreed  state* 
ment  of  facts  discloses  that: 

"Square  Butte  is  a  platted  town  site,  the 
plat  of  which  has  bem  duly  filed  in  the  office  of 
the  derk  and  recorder  of  Chouteau  county." 

Upon  page  2430  of  the  proceedings  of  the 
convention,  supra,  we  find  the  attention  of 
the  convention  called  to  the  fact  that  there 
might  be  dlfilculty  in  defining  the  llmlte  of  an 
unincorporated  town,  whereupon  Mr.  Bur- 
leigh, of  Coster  county,  observed  that  the 
"existing  law"  required  the  llmlte  to  be  de- 
fined. The  existing  laws  referred  to  were 
the  Compiled  Stetutes  of  1887,  sections  2011 
to  2039,  indutdve,  and  contained  provisions 
for  applications  by  the  citizens  of  any  town, 
whether  incorporated  or  unincorporated,  to 
create  or  own  town  sites;  for  surveying  the 
land  comprising  the  prop(»ed  town  site  and 


Digitized  by 


^84 


171  PACIFIC 


BEPORTEB 


(Mont. 


submitting  plat  and  survey  to  the  board  of 
county  commissioners;  for  laying  off  the 
town  site  into  lots,  blocks,  streets,  and  al- 
leys, and  filing  plat  thereof  In  the  office  of  the 
clerk  and  recorder  after  acceptance  by  the 
board  of  county  conunlssioners,  etc.  Sections 
2011  to  2039,  hudUBlve,  Complied  Stat,  of 
ISSt. 

So  we  must  assnme  that  when  the  conven- 
tion adopted  article  17,  {  1,  it  did  so  with 
full  knowledge  of  the  existing  laws  covering 
platted  town  sites,  and  contemplated  towns 
located  upon  town  sites  as  the  same  were 
platted  and  filed  In  the  office  of  the  clerk  and 
recorder,  and  that  therefore  the  three-mile 
distance  from  the  limits  of  the  town  would 
necessarily  be  measured  from  the  nearest 
point  shown  upon  the  town  site  plat. 

[3]  From  all  of  the  foregoing  it  foltows 
that  Square  Butte,  located  iipon  a  platted 
town  site,  with  Its  stores,  elevators,  school, 
post  office,  and  residences,  Is,  though  unin- 
corporated, a  town  within  the  meaning  of  ar- 
ticle 17,  S  1>  of  the  Constitution  of  the  state 
of  Montana,  so  as  to  prevent  the  sale  of  a 
quarter  section  of  state  land  lying  within 
three  miles  thereof ;  that  there  was  no  error 
as  complained  of  by  appellant ;  and  that  the 
Judgment  of  the  lower  court  should  be  af- 
firmed. It  is  BO  ordered. 

Affirmed* 

SANNEB  and  HOLI>OWAT,  JJ.,  concur. 
SPENCER,  Judge  of  the  Thirteenth  Judicial 
District,  sat  In  place  of  the  Chief  Justice. 


(S4  Hoot  468) 

STATE  T.  CATERNI.   (No.  3850.) 

(Supreme  Court  of  Montana.   Feb.  26,  1918.) 

1.  Criminal  Law  «s>074(1)— Motion  in  Ab- 

BEST— Defects  in  Information — Variance. 
Since,  under  Rey.  Codes,  8S  8353,  9200,  a 
motion  in  arrest  lies  only  for  certain  defects 
appearing  on  Uie  face  oi  the  indictment  or  in- 
formation, not  waived  failure  to  demur,  re- 
sort to  evidence  extrinsic  to  the  indictment  or 
information  to  show  that  it  does  not  accurately 
state  the  facta  is  not  permissible  on  such  mo- 
tion. 

2.  Homicide  <p»17  —  Khxino  Onb  Pbbson 

INTBNDINO  TO  MUBDKB  AHOmEB— "MUROBB 
IN  FiBST  DBQBEE." 

Killing  one  person  nndesignedly  in  the  at- 
tempt to  murder  another,  although  not  a  guilt- 
less homicide,  is  not  murder  in  the  first  degree; 
the  deliberate,  premeditated  design  specifically 
to  kill  the  person  who  was  killed  or  to  kiU 
him  as  one  of  a  crowd  being  lacking. 

[Ed.  Note.— For  otber  definitions,  see  Words 
and  I'hrases,  First  end  Second  Series,  Murder 
in  First  Degree.] 

8.  Homicide  «=»300(11)— SBLF-DKFENsa— In- 

STBUCTIOKS. 

Where  one  accused  of  having  killed  a  ten 
year  old  child,  defended  on  ground  tiiat  if  he 
killed  the  child  it  was  undesigned  and  in  the 

course  of  defending  himself  against  the  child's 
brother,  an  instruction  offered  by  the  state, 
on  aelf-deCeoee,  requiring  accused  to  be  in  fear 
of  the  deceased,  was  error. 


4.  Gbiminai.  Law  «s»S6SC^BvxnsncE— Rn 

Gestji. 

Evidence  was  admissible  for  accused  that 
deceased's  brother  was  practically  running 
amuck  the  entire  evening,  armed  with  a  stiletto, 
guarrding  with  and  tbreateoin^  otber  persons 
besides  accused;  such  matter  bemg  res  gests. 

B.  Homicide  «s>191— Bvzdxkcb. 

Such  evidence,  within  proper  limits,  was  ad- 
missible as  tending  to  support  accused's  claim 
of  fear  as  well  as  to  show  who  was  the  aggres* 
8or,  and  thus  responsible  for  the  killing. 

6.  Homicide  ^^12tJ— Onintentionax,  Kili.- 
INO  in  Self-Dbfensb  Against  Anotheb. 
Proof  that  accused  killed  one  person  und^ 
signedly    while    properly    defending  himself 
against  another  entitles  him  to  acquittal. 

Appeal  from  District  Court,  Silver  Bow 
CTounty;  Michael  Donlan,  Judge. 

John  C^aterni  was  convicted  of  murder,  and 
appeals.   Reversed  and  remanded. 

Peter  Breen  and  A  O.  McDanlels,  both  of 
Butte,  for  appellant.  S.  C-  Ford,  of  Helena, 
Frank  Woody»  of  Butte,  and  U  Mltch^ 
of  Helena,  for  the  Statew 

BANNER,  J.  John  Caternl,  convicted  In 
the  district  court  of  Sliver  Bow  county  at 
murder  in  the  first  degree,  seeks  a  reversal 
of  the  Judgment  against  him  and  of  an  order 
denying  his  motion  for  new  trial,  npcm  sev- 
eral grounds,  dilef  among  them  these: 

[1]  1.  That  the  information  Is  inaaffldent 
to  withstand  the  motion  In  arrest  of  Jiidg> 
ment  duly  made  and  by  the  court  denied. 
The  motion  as  made  covered  a  wide  Odd,  bat 
its  principal  point  is  that  the  information 
charges  the  intentional  killing  of  Bocdilno 
CalvettI,  whereas  the  evidence  in  the  case 
shows  that  If  Roccblno  CalvettI  was  UUed 
by  Caternl,  such  killing  was  accidental  and 
nnintoitiimal,  tlie  shot  being  aimed  at  and 
intended  for  Severino  Catvetti.  The  contra- 
tion  is  invalid.  A  motion  in  arrest  lies  only 
for  certain  defects  appearing  on  the  face  ot 
the  Indictment  or  information,  not  waived 
by  failure  to  demur.  Sections  9353,  ftSw^ 
Rev.  Codes.  There  was  no  d«nurrer  to  this 
information,  and  whether  it  tells  a  true  story 
or  not,  it  Is  upon  its  ftice  dear,  sp&Mc,  and 
sufficient  Resort  to  evidence  extrinsic  to 
it  Co  show  that  it  does  not  accurately  stato 
the  facts  is  not  permissible  on  motion  in  ar> 
rest  Bute  v.  TuUy,  SI  Hont  866.  371,  78 
Pac.  700^  8  Ann.  Oas.  824. 

[2]  2.  That  the  verdict  Is  not  warranted 
by  the  evidence  in  this:  It  does  not  show  the 
killing  of  Rocchino  by  Caternl.  bat  does  show 
that  the  shot  which  killed  Rocchino,  If  It 
came  from  Gatmii,  was  delivered  by  the  lat- 
ter In  his  necessary  self-defense  against  Sev- 
erino CalvettI,  and  iras  not  intended  for 
Rocchino,  but  for  Severino.  Briefly  stated* 
the  situation  as  described  by  the  record  ia 
Quit  BocdUno  was  a  child  ten  years  old ;  aa 
the  result  of  an  altercation  in  whidi  Sever- 
ino Caternl,  and  perhaps  others,  not  indad* 
Ittg  Rocchino,  were  engaged,  Gatexni,  con- 
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ceniag  himself  to  be  In  danger  of  his  life 
from  Severino,  shot  twice  at  the  latter,  and 
It  ts  claimed  by  the  state  that  both  shots 
took  effect,  one  killing  Beverlno  and  the  oth- 
er Uocchlno.  As  to  whether  Rocchlno  was  In 
fact  shot  by  Cateml,  and  whether  Gatemi 
was  acting  in  self-defense,  the  eridence  is 
more  or  1^  conflicting,  but  the  conflict  must 
be  taken  as  resolved  against  Oateml  by  the 
verdict  of  the  jury.  That  he  did  not  in  fact 
desire  or  purpose  to  shoot  or  kill  Rocchino 
must,  however,  be  conceded,  fi>r  all  the  evi- 
dence  is  to  that  eliFect.  How,  then,  stands 
the  verdict  in  this  situation,  remranberlng 
that  Oie  statute  requires,  as  a  constltnent  of 
murder  in  the  flrst  degree,  a  deliberate,  pre^ 
meditated  design  to  kUl  (Rev.  Codes,  i  8292)? 
Tbe  geDa-al  rule  as  stated  in  13  R.  C.  L.  at 
pages  745,  740,  Is  that  the  slayer  "is  guilty 
or  Innocent  exactly  as  though  tbe  fatal  shot 
bad  caused  the  death  ot  the  person  intended 
to  be  killed;  tbe  Intent  Is  transferred  to  ttie 
person  whose  death  baa  been  cansed."  Bnt 
la  this  jurisdiction  tbe  law  ts  settled  other- 
wise.  Section  21,  chapter  4,  Fourth  DivU 
Bkm,  Compiled  Statutes  1887,  aK>lled  by  this 
eonit  in  Territory  v.  Bowand,  8  tloat,  110, 
19  Pae.  695,  is  the  same  as  our  present  sec- 
tion 82^.  Revised  Codes ;  and  in  that  case 
four  oidnions  were  written  which,  though 
dlfftting  in  other  respects,  do  al^  agree  that 
a  diarge  of  murder  in  the  flrst  degree 
against  R.  for  the  premeditated,  tntenttoual 
kllllog  of  B.  was  not  sustained  by  evidence 
showing  that  B.  was  killed  undesignedly  In 
an  effort  by  B,  to  accomplish  the  mur- 
der of  U.  Territory  v.  Rowand,  8  Mont  110, 
121.  19  Pac.  595;  Id.,  8  Mont  432,  438,  20 
Fac  688,  21  Pac.  19.  In  sndi  case  the  homi* 
dde  is  of  course  not  a  guiltless  one,  but  it 
Is  not  murdn*  in  the  flrst  degree  because  the 
QKdflc  Intent  required  by  tbe  statute,  the 
deliberate,  premeditated  design  speciflcally 
to  kill  the  person  who  was  killed  or  to  kill 
him  Its  one  of  a  crowd,  is  lacking;  and  It  be- 
comes murder  in  the  second  degree  or  man- 
slaughter, according  to  the  circumstances. 
See,  also,  People  v.  Robinson.  6  Utah,  101, 
21  Paa  403. 

[S]  3.  That  the  district  court  misdirected 
the  jury  in  its  charge,,  especially  In  instruc- 
tions 14,  16,  17,  and  19.  Instructions  14,  16, 
tnd  17  explicitly  authorize  the  jury  to  con- 
Tict  of  murder  In  the  first  degree.  In  view 
of  what  we  have  Just  said,  these  instructions 
were  Improper  and,  as  the  Jury  followed 
tbem,  manifestly  preJndidaL  Instruction  19, 
offered  by  tbe  state,  imdertook  to  present 
tbe  theory  and  limitations  of  self-defense; 
bat  It  was  ill  adapted  to  this  particular  case 
because  it  required  Cateml  to  be  in  fear 
tnm  the  deceased  Rocchlno.  Cateml  never 
dalmed  to  be  In  fear  of  Rocchino;  his  claim 
—by  whldi  he  was  bound  for  good  or  111 — 
*u  that  if  he  killed  Rocchlno,  It  was  unde- 
•Igned  and  in  the  course  of  self-defense 


against  Severino.  Olliw  InatracUons  make 
this  apparent;  there  was  no  need  for  the 
confusion  created  by  Na  19. 

[4-6]  4.  That  the  court  erred  In  excluding 
evidence  tending  to  show  that  Severino  Cal- 
vettl  was  practically  running  amuck  the  en- 
tire evening,  armed  with  a  stiletto,  quarrel- 
ing with  and  threatening  other  persons  be- 
sldes  the  accused.  TiAn  was  all  res  gestn; 
but  independently  of  that.  It  was  a  pn^r 
subject  of  Inquiry  which  the  accused  was  en< 
Utled  to  pursue  within  the  limits  of  a  rea- 
sonable liberality,  as  tending  to  suppcnt  his 
claim  of  fear  aa  well  as  to  Show  who  was 
the  aegresstH"  and  thus  responsible  for  the 
tragic  end.  State  Whitwortii,  47  Mont. 
424,  133  Pac  S64;  State  t-  Hanlon,  38  Mont, 
S57,  100  ^e.  1035.  The  theory  of  the  exclu- 
sion aeema  to  have  been  that  upon  the  trial 
lor  killing  Itocdiino.  the  acts  and  conduct  of 
Severino  were  Irrelevant;  but  this  ignores 
the  rii^t  of  Caterai  to  contend  ttiat  Roc- 
chino was  killed  undesignedly  while  Cateml 
was  pn^rly  defending  himself  against 
Severino;  yet  Cateml  was  entitled  to  so 
contend  and  to  be  acquitted  if  his  contention 
edionld  be  upheld,  as  tbe  jury  were  told  with 
more  or  leas  clarity  in  the  Instradlons. 

6.  That  tbe  court  erred  in  very  many  oth- 
er mllngs  in  tlie  course  of  the  trial,  covered 
by  85  astdgnments.  Some  of  these  have  mer- 
it, others  not;  and  aa  we  are  confident  that 
upon  a  retrial  valid  ground  of  complaint 
will  not  recur,  we  deem  it  unnecessary  to 
further  discuss  them. 

Hie  Judgment  and  order  appealed  tnm 
are  reversed,  and  the  cause  Is  muanded  fior 
new  trial. 

Reversed  and  remanded. 

HOLLOWAT,  J.,  concura.  BRANTLT.  C. 
J.,  being  absent;  takes  no  part  in  fore- 
going  decUdon. 

OM  Gal.  7SS> 
HALL  V.  THURSTON.  (L  A.  4068.) 
(Supreme  Court  of  Caliromia.   Dee.  14.  1017.) 

1.  Bills  ako  Notes  «=»624— Tttli:  to  Sus- 
tain ACTION—EVIDBNOE. 

Ttie  possession  of  notes,  showing  no  pay- 
menta  thereon  duly  indorsed  by  tbe  payee,  con- 
stitutes a  prima  facie  showing  of  plaintiCfB 
right  to  recover,  which,  coupled  with  proof  that 
the  transfer  complained  of  made  to  plaintiff's 
assignor  was  done  by  order  of  the  board  of  di- 
rectors of  a  rightful  holder,  of  which  board  de- 
fendant was  a  member  present  and  acting,  ia 
sufficient 

2.  Bills  and  Notes  <=>489(3)  —  Aonons  — 
Defenses— Pleading. 

The  rejection  of  defendant's  offer  in  evi- 
dence of  a  purported  agreement  between  himself 
and  bis  assignee  of  his  own  indorsed  notes  for 
the  purpose  of  showinr  equities  in  defendants 
favor  by  which  plaintiff  would  be  bound  is  not 
error,  where  saeh  equities  or  agreements  were 
not  pleaded. 

3.  Bills  ANn  Notes  <s»4S8(3)— Pleaoinob— 
Bona  Fioe  Pubohabbbs  Aim  MATunrrr. 

Where,  undn  Code  Civ.  Proc  |  368,  a  note 
is  aasigned,  after  auturily  any  d^oues  exisdng 
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in  favor  of  tbe  maker  at  the  time  or  before  no- 
tice of  assignment  are  not  available,  unless 
pleaded. 

4.  Biixa  AND  KoTES  «:=>427(3)  —  Patuent 

AND  DiSCHABUE. 

The  maker's  payment  of  a  note  to  a  former 
bolder  after  notice  of  transfer  was  at  bis  peril 

D^rtment  2.  Appeal  from  Snperlor 
Court,  Los  Angeles  GouDty;  A.  J.  Buckles, 
Judge. 

Action  by  F.  B.  Hall  against  h.  F.  Thurs- 
ton. Judgment  for  plaintiff,  and  def«idaut 
appeals.  Ailirmed. 

B.  F.  Woodard  and  E.  J.  Fleming,  both  of 
Los  Angeles,  for  appellant.  A  C.  Boutbe,  of 
Los  Angeles,  for  respondent. 

VICTOH  E3.  SHAW,  Judge  pro  tem.  This 
Is  an  appeal  by  the  defendant  from  a  Judg- 
ment entered  in  favor  of  plaintiff  upon  two 
promissory  notes  made  by  defendant,  payable 
to  his  own  order  and  by  him  Indorsed  and  de- 
livered to  tbe  International  Security  Com- 
pany (a  corporation),  of  which  one  Newton  J. 
Skinner  was  at  the  time  president. 

The  complaint  alleges  that  after  thetr  ma- 
turity the  notes  were  for  a  valuable  consid- 
eration transferred  by  said  corporation  to  said 
Skinner,  who  thereafter  for  value  transferred 
them  to  one  George  C.  Smith,  by  whom  they 
were  delivered  to  plaintiff.  The  answer  admits 
tbe  making  and  delivery  of  the  notes  to  the  In- 
ternational Security  Company  for  a  valuable 
consideration  and  as  a  defense  to  the  cause 
alleges  that  at  all  the  times  mentioned  the 
notes  were  the  property  of  said  corporation, 
and  that  "Skinner  falsely  and  fraudulently 
secured  possession  thereof ;  that  no  transfer 
of  the  same  was  made  by  said  corporation; 
and  "that  prior  to  the  commencement  of  the 
action  plaintiff  paid  to  said  International  Se- 
curity Company  the  entire  Indebtedness  rep- 
resented by  said  pr(HnlBSor7  notes,  together 
with  interest  thereon." 

[1]  Upon  the  ground  of  want  of  sufflclent 
evidence  to  sustain  the  same  appellant  at- 
tacks the  finding  that  after  the  maturity  of 
the  notes  they  were  for  a  valuable  considera- 
tion transferred  to  and  became  the  property 
of  Newton  J.  Skinner.  In  the  absence  of 
want  of  consideration  pleaded  for  the  making 
of  the  notes,  we  are  unable  to  perceive  the 
materiality  of  the  finding  so  far  as  it  con- 
cerns defendant.  However,  conceding  It  to  be 
material,  possession  of  tbe  notes  by  plaintiff, 
duly  indorsed  by  the  payee  therein  named, 
and  upon  which  no  payments  appear  to  have 
been  made,  was  as  to  plaintiff  a  suCBdent 
prima  fade  showing  to  establish  his  right  to 
recover  thereon.  In  addition  to  this  fact, 
there  was  evidence  tending  to  show  that  the 
notes  were,  by  resolution  of  tbe  board  of  di- 
rectors of  the  International  Security  Com- 
pany, ordered  transferred  In  settlement  of  an 
account  known  as  the  Magee  account  In  which 
Skinner  had  some  Interest,  which  transfer  so 
made  by  the  preslctent  of  the  company  ap> 
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pears  to  have  been  ratified  by  the  board  of  di- 
rectors of  which  defendant  was  a  member 
present  and  acting  In  the  transaction. 

[2]  The  action  of  the  court  In  sustaining 
plaintiff's  objection  to  defendant's  offer  la 
evidence  of  a  written  agreement  made  by  him 
with  the  International  Security  Company 
acting  through  Skinner,  then  president  of  said 
company,  Is  assigned,  as  error.  Appellant 
claims  this  agreement  related  to  said  notes 
and  modified  their  terms  in  reference  to  his 
obligation  for  the  payment  thereof,  and  thus, 
as  between  the  defendant  and  the  company 
created  equities  In  his  favor  whereby  plain- 
tiff was  bound.  A  sufficient  answer  to  his 
contention  and  the  alleged  error  predicated 
upon  the  ruling  of  the  court  In  sustaining 
plaintiff's  objection  to  the  question  asked  de- 
fendant, "Did  you  make  an  agreement  (with 
the  company)  by  which  these  notes  were  not 
to  be  paid?"  is  that  no  such  equities  or  agree- 
ments were  pleaded  and  no  tender  made  by 
answer  of  any  Issue  under  which  the  docu- 
ment was  admissible  in  evidence.  Moreover, 
the  agreement  on  Its  face  makes  no  refer- 
ence to  the  notes  involved  In  the  action. 
There  was  no  error  in  the  ruling. 

[3]  Immediately  following  the  ruling  upon 
the  question  last  referred  to  counsel  for  de- 
fendant said,  "Your  honor  rules  that  we  can- 
not put  In  any  evidence  as  to  the  payment  ot 
these  notes!"  to  which  the  court  replied,  "It 
Is  Just  about  that  way."  For  the  reason  that 
the  answer  did  not  allege  facts  constituting 
any  defense  to  the  notes  In  the  hands  of  plain- 
tiff as  legal  holder  thereof  the  ruling  was  cor- 
rect They  were  payable  to  the  maker  by 
whom  they  were  Indorsed,  and  hence  passed 
by  delivery.  Bank  of  Lassen  Co.  v.  Sherer, 
lOS  Cal.  513,  41  Pac.  415.  The  delivery  con- 
stituting an  assignment  thereof  was  made  by 
the  International  Security  Company  after  the 
notes  had  matured.  As  provided  In  section 
3G8  of  the  Code  of  Civil  Procedure,  they  were 
as  to  plaintiff  subject  to  any  defenses  exist- 
ing In  favor  of  defendant  at  the  time  or  be- 
fore notice  of  the  assignment.  As  stated,  the 
only  defense  pleaded  was  that  plaintiff  was 
not  the  owner  of  the  notes  (as  to  which  the 
court  upon  sufflclent  evidence  found  In  favor 
of  plaintlfD.  and  the  alleged  fact  that  defend- 
ant prior  to  the  commencement  of  tbe  action 
paid,  not  the  notes,  but  "the  Indebtedness 
represented  by  said  promissory  notes"  to  the 
International  Security  Company.  Clearly  If 
at  the  time  of  the  transfer  made  by  the  com- 
pany defendant  had  paid  the  notes,  or  If  subr- 
sequent  thereto  he  had  without  notice  of  the 
assignment  made  payment,  such  facts,  if 
pleaded,  would  constitute  a  defense.  Bank  of 
Stockton  r.  Jones,  65  Cal.  437,  4  Pac  418.  It 
Is  not  alleged,  however,  that  payment  was 
made  before  notice  of  the  transfer.  Indeed, 
we  may  say  the  state  of  the  record  Is  such 
that  defendant  could  not  truthfully  have 
made  such  allegatt(m.  Hence,  since  pro<tf  of 
the  allegation,  In  tbe  absence  of  erlduice  that 
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payment  was  made  prtor  to  notice,  as  to 
vbicb  tbere  was  nether  BTennent  nor  offer 
of  eridence,  would  conatltnte  no  defense  to 
tbe  action. 

[4]  After  the  transfer  of  the  notes  prior  to 
payment  thereof,  of  which  fact  defendant  by 
nncontradicted  evidence  is  shown  to  hare  had 
notice,  payment  thereof  If  made  by  him  to  the 
iQternational  Security  Company,  having,  as 
tie  knew,  no  Interest  therein,  was  at  his  periL 

The  Judgment  is  affirmed. 

We  concur:  MELTIN,  J.;  HBNSHAW,  J. 
aw  Cal.  7«) 

DESESET  WATEB,  OIL  &  IRRIGATION 

CO.  v.  STATE.    (Sac.  20S1.) 
(Suppema  Court  of  California.    Dec.  14,  1917.) 

AJPPXAL  AND  Ebbob  «S=»835(2)  — (Reheabino — 
Mattkbs  Not  Ubged  on  Objginal  Ueab- 
mo. 

Where,  in  a  suit  to  condemD  land  within  a 
national  forest  reservation  as  land  of  tbe  state, 
tbe  defense  that  tbe  state  had  parted  with  its 
title  by  offering  the  land  to  the  United  States 
la  a  basis  for  lien  land  selections  was  treated 
as  ia  issue,  and  evidence  thereon  was  introducs 
ed,  and  the  decisions  of  the  state  and  federal 
Supreme  Courts  were  based  thereon,  the  objec- 
tion could  not  be  made  on  a  rehearing  in  the 
state  Supreme  Court  that  the  pleadlaga  were  in- 
niffideut  to  present  this  defense. 

In  Bank.  Ai^eal  from  Superior  Court, 
Ifono  County;  William  S.  Wells,  Judge. 

On  rehearing.  Judgment  reversed. 

For  former  opinion,  see  167  CaL  147,  188 
Pac  981. 

D.  S.  Webb.  Atty.  Gen.,  and  John  T. 
Nonrse,  Deputy  Atty.  Gen.  (Percy  V.  Long, 
City  Atty.,  and  J.  P.  English,  Asst.  City 
Atty.,  both  of  San  Francisco,  Amicl  curlte), 
toT  the  State.  A.  H.  Rlcketts  and  Metson, 
Drew  &  Machenzte,  all  of  San  Francisco,  and 
Horatio  Allen,  for  respondent. 

PER  CURIA&f.  Upon  appeal  to  this  court 
the  judgment  of  the  trial  court  was  affirmed, 
for  reasons  given  in  the  opiDlon.  167  Cal. 
147,  138  Pac.  981.  Under  writ  of  error  to 
the  Supreme  Court  of  the  United  States  (243 
V.  S.  415,  37  Sup.  Ot  394,  61  L.  Ed.  821),  that 
oMirt  decided  that  the  construction  which 
this  court  put  upon  the  federal  statute, 
therein  following  the  decision  of  the  highest 
federal  court  which  had  spoken  upon  the 
matter  (Hlbberd  v.  Slack  [C.  C.]  84  Fed.  571), 
was  erroneous,  and  that,  while  the  state  of 
California  had  acquired  title  to  the  lands  in 
question  It  had  waived  Its  right  to  such 
lands.  The  lands  were  withdrawn  from  sale 
by  the  state  by  an  act  of  the  Legislature,  and 
the  surveyor  general  of  the  state  had  ofiTered 
tbe  land  back  to  the  United  States  as  bases 
for  lieu  land  selections.  The  effect  of  the 
acts  of  the  state  under  the  construction 
which  the  Supreme  Court  of  the  United 
States  has  put  upon  the  federal  statute  la 
not  doubtful,    in  equity  the  state  of  Cali- 


fornia has  surrendered  Its  title  to  these 
lands  to  the  United  States,  and  only  the  ac- 
tion of  an  executive  department  of  the  Unit* 
ed  States — the  Land  Office — is  necessary  to 
complete  the  legal  transfer  of  title. 

Upon  rehearing  before  this  court,  however, 
it  is  argued  that  the  sole  all<^tion  touch- 
ing this  matter  Is  simply  that  the  state  al- 
leges "that  the  land  described  in  plalntifPs 
complaint  is  surveyed  land  and  Is  wholly  sit- 
uate within  the  exterior  boundaries  of  a 
permanent  reserratlon."  It  is  contended 
that  this  allegation  is  InsutBdent  to  present 
the  defense  that  tbe  state  had  thus  parted 
with  its  title,  and  that  to  treat  It  as  present- 
ing such  a  defense  would  be  to  do  violence 
to  the  admissions  in  the  pleading  that  the 
land  la  owned  by  -the  state  of  California. 
But  to  this  it  must  be  answered  that  at  the 
trial  the  pleadings  were  accepted  as  being 
sufflcieat  to  presoit  tbe  issue  which  was 
elaborately  discussed  in  the  former  decision 
of  the  case  and  whi<di  formed  the  subject  of 
review  by  the  Supreme  Court  of  the  United 
States.  "thB  matters  having  ieea  accepted  as 
being  questions  in  issue,  evid^ce  having 
been  addressed  to  them  pro  and  con,  and  the 
decision  by  this  court  and  by  the  Supreme 
Court  of  the  United  States  having  been  baa- 
ed thereon,  respondoit  cannot  be  heard  upon 
the  objection  which  it  now  presents. 

It  follows  therefrom  that  tbe  Judgment  ap- 
pealed from  must  be  reversed,  and  it  is  or- 
dered accwdlngly. 


BUDD  V.  HUGHES  et  al. 


a7S  Gal.  687) 

(L.  A.  4068.) 


(Supreme  Court  of  California.   Dec  13,  1917.) 

1.  Evidence  «ss3!S1  —  Paboi,  Evidencb  Ar- 

FECTINQ  WRTTING— BirxS  OF  SALE. 

Oral  evidence  will  not  be  received  to  vary 
the  terms  of  a  written  instrument,  a  rule  an- 
plicable  in  actions  between  parties  to  a  bill  of 
sale. 

2.  EviDENCK  4t=»419(7)— Pakol  Evidence  Af- 
fecting   WAITING  —  XONAPPLICATION  OP 

Bulb  Where  Contboverst  is  Between 
Pabtt  to  WamNO  and  One  Not  a  Pabtt. 
Where  tbe  lessor  of  a  motion  picture  thea- 
ter, having  re-entered  for  nonpayment  of  rent, 
executed  bill  of  sale  of  the  personalty  therein, 
including  theater  chairs  installed  by  her  ten- 
ant, to  a  corporation,  selling  and  transferring 
the  property  for  $7,6(X>,  in  action  by  the  as- 
signee of  the  tenant  against  tbe  lessor's  execu- 
tor and  executrix  to  recover  for  the  personalty 
thus  wrongfully  sold,  evidence  that  other  con- 
siderations than  the  tenant's  personalty  enter- 
ed into  the  transaction  resulting  in  tbe  bill  of 
sale  was  not  inadmissible  as  varying  the  terms 
of  the  bill  of  sale,  since  where  the  controversy 
Is  between  a  party  to  a  written  contract,  and 
one  who  is  neither  a  part?  nor  privy  to  one 
who  is,  the  role  excluding  parol  evidence  \o  ex- 
plain, vary,  modify,  or  contradict  a  writing 
does  not  apply. 

3.  Appeal  and  Ebbob  «=»1071(1)— Hariclbsb 
Ebbob— FiRDiNQ  of  No  Indebtedness. 

In  an  action  for  money  had  and  received  by 
defendant  for  plaintiff's  use,  error  in  finding 
that  defendant  was  not  indebted  to  plaintiETs 
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asBijaor  In  tny  sum  was  cured  by  jadgmcat  reii> 

dered  for  plaintiff  for  $2,000. 

4.  Appeal  and  Ebbok  «=>883— Habuless  Kb- 

BOB— COMPBLLING  PlAINTIPP  TO  AMEND. 
Where  the  court,  at  close  of  trial,  stated  the 
allegations  of  the  complaint  were  auch  that 
judgment  could  not  be  given  In  plaintiff's  fa* 
vor  without  amending,  though  on  the  evidence 
he  was  entitled  to  recover,  whereupon  plaintiff 
under  protest  amended,  be  was  not  In  a  position 
to  assert  he  was  prejudiced  hj  the  court's  ac- 
tion, as  it  was  optional  with  Urn  whether  or 
not  he  amended  and  toolc  judgment,  or,  in  the 
absence  of  amendment  to  like  effect  pi  the  an- 
swer, let  judgment  other  than  as  confessed 
therein  go  tor  defendant 

6.  Pleading  €=»S(Z)— Conoj^ubion  op  Law. 

A  complaint  alleging  that  defendant  was 
holding  certain  propert;^  as  trustee  for  plaintiff 
pleaded  a  mere  conclusion. 

6.  Tbusts  <S=3352— Convebsion  op  Pebson- 
alty  in  tlieateb  bt  sale— rloht  op  ten- 
ANT TO  Entire  Pbice. 
Where  the  lessor  of  a  motion  picture  thea- 
ter,  whose   lessee   placedf  certain  personalty 
therein,  after  ro-entry  sold  the  whole  business 
for  8  lump  sum,  there  was  no  such  comming- 
ling of  goods  as  entitled  the  lessee  to  the  whole 
purchase  price  received,  when  the  value  of  his 
goods  thus  converted  by  the  lessor  was  readily 
ascertainable. 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Frank  6.  Fin- 
layson.  Judge. 

Action  by  Harold  Budd  against  Henry 

West  Hughes  and  Bosy  B.  Hughes,  as  Joint 
executor  and  executrix,  respectively,  of  the 
last  will  and  testament  of  Mattie  W.  Hughes, 
deceased.  From  a  judgment  for  plaintiff, 
and  an  order  denying  his  motion  for  new  tri- 
al, he  appeals.  Judgment  and  order  affirmed. 

WlUis  S.  Mitchell  and  Davis,  Kemp  &  Post, 
all  of  Los  Angeles,  for  appellant.  W.  W. 
Butler,  of  Lob  Angeles,  for  respondents. 


VICTOR  B.  SHAW,  Judge  pro  tem.  TMs 
action  grew  out  of  the  following  facts:  Un- 
der a  lease  executed  to  him  by  Mattie  W. 
Hughes,  the  assignor  of  plaintiff  was  a  ten- 
ant of  a  building  In  Los  Angeles  wherein  he 
conducted  a  moving  picture  business  known 
as  the  College  Theater.  In  connection  there- 
with he  installed  theater  chairs  and  other 
personal  property,  the  use  of  which  was  re- 
quired in  operating  the  playhouse.  The  les- 
see having  made  default  In  the  payment  of 
his  rent,  the  lessor,  pursuant  to  a  judgment 
rendered  in  her  favor  in  an  action  for  unlaw- 
ful detainer,  re-entered  the  premises  where- 
in plaintiff  had  left  the  personal  property 
and  used  the  same  in  carrying  on  the  busi- 
ness from  December  15,  1911,  to  January  16, 
1912,  upon  which  last-mentioned  date  she,  by 
bill  of  sale  executed  to  a  corporation .  of 
which  R  J.  Tally  was  chief  owner,  sold  and 
transferred  the  personal  property  for  a  con- 
sideration therein  specified  of  $7,500  for  the 
recovery  of  which  sum  this  action  was  Instl- 
tuted.  The  court  gave  Judgment  In  favor  of 
plaintiff  for  the  sum  of  $2,000,  from  which, 


and  an  order  den^ng  bis  ntoUcm  tar  a  new 
trial,  be  prosecutes  this  appoU. 

The  complaint  contains  two  counts,  one  for 
money  bad  and  received  by  defendant  tor 
plaintUTs  use,  and  the  other  based  upon,  the 
theory  that  defendants*  testatrix  bdd  tbe 
property  as  an  Involimtary  trustee  for  pl^a> 
tiff  to  wbOEQ  she  was  acooantabte,  not  tor  tbe 
value  of  tbe  goods  cwverted,  *  but  tor  the 
$7,500  allied  to  have  been  rec^ved  therefor. 

The  chief  error  upon  which  appellant  con- 
tends for  a  reversal  is  that  tbe  court  over 
his  objection  received  evidence  tending  to 
show  that  while  the  personal  pr<^rty  de- 
scribed in  tbe  bill  of  sale  as  shown  thereby 
constituted  the  sole  and  only  consideration 
for  the  payment  of  the  $7,500,  other  consid- 
erations did  In  fact  enter  into  the  transac* 
tion,  chief  among  which  was  a  five-year  lease 
of  the  College  Theater  at  a  greatly  reduced 
rental  from  that  specified  in  plaintiff's  lease, 
and  the  good  will  of  an  established  business. 
That  this  was  true  clearly  appears  not  only 
from  uncontradicted  testimony,  but  from  tbe 
fact  that  the  execution  of  the  bill  of  sale  fol- 
lowed a  contract  made  the  preceding  day  by 
the  agent  of  Mattie  W.  Hughes,  whereby  as 
said  agent  he  agreed  for  said  sum  of  $7,600 
to  deliver  the  bill  of  sate  transferring  the 
personal  property  contained  in  said  theater, 
together  with  a  five-year  lease  of  the  prem- 
ises, for  a  specified  rental,  which  lease  was 
executed  by  said  Mattie  W.  Hughes  as  ^reed 
to  by  her  said  agent 

[1 , 2]  In  support  of  bis  contention  appel- 
lant Invokes  tbe  donentary  jnlndple  Qiat 
oral  evldoiee  will  not  be  received  to  vary  tbe 
terms  of  a  written  Instnunent,  and  hence  tbe 
parties  to  tbla  action  are  bound  by  the  lan- 
guage of  tbe  bUI  of  sale,  tbe  terms  of  which 
cannot,  it  la  claimed,  be  varied  by  parol  evi- 
dence. That  sndi  rule  Is  aivlbmble  In  ao> 
tlons  between  parties  to  a  bill  of  sale  Is  con- 
ceded. Hodson  V.  Vamey,  122  CaL  619,  5S 
Paa  41S.  Plaintiff,  however,  was  not  a  par- 
ty to  the  written  instrument,  and  in  no  wise 
bound  thereby.  Had  the  sale  of  tbe  property 
by  Hnghes  been  made  for  one-half  in  value 
of  the  property,  could  it  be  said  that  siich 
fact  would  limit  plaintiff's  right  to  recover 
In  an  action  for  the  oonverslon?  Clearly  not. 
And  in  such  controversy,  since  one  of  the 
parties  is  free  to  show  the  true  character  oC 
the  transaction.  It  must  follow  that  the  oth- 
er party  to  the  action  Is  likewise  free. 
"Where  the  controversy  Is  between  a  party 
to  a  written  contract  and  one  who  is  neither 
a  party  to  it  or  privy  to  one  who  Is,  the 
rule  excluding  parol  evidence  to  explain,  va- 
ry, modify  or  contradict  tbe  writing  does  not 
apply."  11  Am.  &  Eng.  Ency.  of  Law,  550; 
Smith  V.  Mojidban,  44  Oal.  63;  Greve  v. 
Echo  Oil  Ca,  8  CaL  App.  275,  96  Pac.  904: 
Bussman  v.  Wlike,  50  Cal.  250.  The  rec^ 
tion  of  evidence  disclosing  the  true  (dianus 
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ter  of  tbe  transaction  to  be  otherwise  than 
BM  shown  by  the  writing  was  not  error. 

[S]  Conceding  the  court  erred  In  finding 
that  Mattle  W.  Hughes  was  not  indebted  to 
plaintiff's  assignor  In  any  sum  whatever  for 
money  had  and  received  for  his  use  and  ben- 
efit, such  error  as  to  him  was  cured  by  the 
judgment  rendered  in  bis  favor  for  $2,000. 

[4]  Error  is  predicated  upon  the  fact  that 
tbe  court  at  the  close  of  the  trial  stated  that 
tbe  allegations  of  the  complaint  were  such 
that  Willie  upon  the  evidence  plaintiff  was 
entitled  to  recover  judgment  it  could  not  be 
given  in  hia  favor  without  amending  the 
complaint ;  that  otherwise  Judgment  must  go 
for  defendant.  Thereupon  plaintiff  under 
protest  amended  his  complaint.  Clearly  it 
was  optional  with  plaintiff  whether  or  not  be 
amended  and  took  Judgment  for  $2,000,  St  in 
the  absence  of  an  amendment  to  like  effect  in 
the  answer  let  Judgment  other  than  as  con- 
fessed therein  go  for  defendant  In  no  event 
is  be  in  a  position  to  assert  that  he  was 
prejudiced  by  tbe  action  of  the  court. 

[E,  I]  The  complaint  alleged  that  "Mattie 
W.  Hughes  was  holding  the  said  property" 
as  trustee  for  plaintiff.  Other  than  this  mere 
conclusion,  tbe  facts  pleaded  show  an  ordi- 
nary case  of  conT«rslon  of  the  property 
which  it  U  alleged  she  sold  for  $7,500.  This 
all^^ttoD-ls  denied.  Hence  It  devolved  upon 
plaintiff  to  show  what  defendant  received 
for  tbe  property,  and  this  tbe  court  by  suffl- 
dat  evidence  found  to  be  the  value  thereof 
fixed  at  $2,000.  Assuming  that  in  the  broad 
weoae  of  tbe  term  a  trost  existed  there  was 
no  BDdi  commingling  of  goods  tbet  entitled 
plaintiff  to  tbe  whole  purchase  price  receiv- 
ed when  as  diown  tbe  value  of  the  goods  was 
readily  ascertainable.  As  well  might  It  be 
nld  tbat  one  who  aeUs  100  head  of  cattle, 
ammg  whicb  Is  wrongfully  Included  an  ani- 
mal belongiiv  to  his  neighbor,  must,  on  like 
groond,  torn  over  to  bis  neighbor  the  entire 
proceeds  of  sale  received  for  tbe  herd. 

The  Judgment  and  order  are  affirmed. 

We  concur:  H£LVIN,  J. ;  HBNSHAW»  J. 


076  Cal.  7») 

In  re  SMITH'S  ESTATE.   (L.  A  6227.) 
(Sapreme  Court  of  California.   Dec  14.  1917.) 

1.  Wills    (&=>322 — Psobatb — Testamentabt 
CAPAcrrr— Contest— Ob  DEB  of  Pboof. 

Tbe  court  in  its  diacretion  coold  require  pro- 
ponoits  to  make  formal  proof  ot  tbe  ezecntim  of 
tbe  will  before  proceeding  with  tbe  contest 

2.  Wills  ^=)34S  ~  Denial  op  Pbobatb  — 
Gkocndb. 

The  court  having  ordered  proponents  to 
make  formal  proof  of  tbe  ^ecutfon  of  the  will 
bdbre  proceeding  witli  the  contest,  and  the; 
having  refused  to  introduce  any  teatimony,  pro- 
liate  was  properly  denied. 
IL  Wills  €=3334— Oboeb  Dentinq  Pbobatk 
— PmorNGs — Necessitt. 

In  lucb  case,  no  findings  were  necessary  to 
support  the  order  denying  probate ;  it  not  being 


a  decision  upon  facts,  but  practically  a  nonsnik 

for  want  of  evidence. 

Department  1.  Appeal .  from  Superior 
Court,  Kem  County;  Howard  A  Peairs, 
Judge. 

In  the  matter  of  the  estate  of  William  A 
Smith,  deceased.  From  an  order  denying 
probate  granted  on  the  motion  of  W.  A.  Sny- 
der, contestant  D.  O.  Dobson  and  anotboi; 
proponents,  appeaL  Affirmed. 

Earl  B.  Moss,  of  Ventura,  for  iq>peUants. 
J.  W.  Wiley  and  Wiley  &  lAmbert,  all  of 
Bakersfleld,  for  respondent 

SHAW,  J.  D.  O.  Dobaon  and  Sarah  J. 
Henderson  filed  a  petition  for  the  probate  of 
a  document  alleged  to  be  tbe  last  will  of  Wil- 
liam A  Smith,  deceased.  Thereafter  W.  A 
Snyder  filed  a  contest  ot  said  will,  on  th9 
ground  that  tbe  same  was  not  duly  executed 
by  the  decedent  Upon  the  hearing  tbe  pro- 
pon^ta,  Dobatm  and  Henderson,  who  are  the 
app^lants  hei^  moved  tbe  court  to  require 
the  contestant  to  prove  tbat  he  was  an  In- 
terested party,  entitled  to  maintain  a  contest 
of  tbe  will,  before  proceeding  further  in  t^ 
casfc  Snyder  moved  the  court  to  require 
the  proponoits  to  first  make  the  formal  proof 
of  the  execution  of  the  wllL  The  court  , 
granted  the  latter  moti<m  and  directed  the 
appellants  to  proceed  first  with  ttuir  formal 
proot  This  they  refused  to  do,  and  there- 
upon refused  to  offer  any  proof  whatsoever 
of  the  due  execution  of  the  will.  The  con- 
testant thesa  moved  tta  court  to  draiy  the  ad- 
mission of  tbe  vill  to  probate.  The  court 
granted  the  motion  and,  as  we  Infer,  made 
an  order  accordingly,  from  which  the  pro- 
ponents 8n>eal.  The  order  appealed  tnxn  is 
not  a  part  of  the  record,  as  tlie  Code  re- 
qniree.  Code  Civ.  Proc.  f  951.  We  gather 
tbe  above  facta  from  the  notice  of  appeal 
and  from  the  undisputed  statements  of  the 
respondent's  brief. 

[1, 2]  There  Is  no  merit  in  the  appeal.  'She 
court  may  direct  tbe  order  of  proof  In  such 
cases,  and  in  Its  discretion  could  require  tbe 
proponents  of  tbe  will  to  introduce  their 
evidence  of  Its  execution  before  proceeding 
with  tbe  contest  Estate  of  Latour,140  CaL 
437,  78  Pac.  1070,  74  Pac.  441;  Estate  of 
Cullberg^  169  Cal.  365.  146  Pac.  SS8.  Tbe 
court  having  so  ordered,  and  the  ai^llants 
thereupon  refusing  to  Introduce  any  testimo- 
ny, the  court  could  not  do  otherwise  than 
to  deny  the  probate  of  the  document  offered 
as  a  will.  Though  tbe  court  had  power  to 
require  that  tbe  contestant  first  prove  bis 
interrat  In  the  ratate.  it  was  not  bound  to 
do  so.  Estate  of  Land,  166  Cal.  540,  137 
Pac;  246. 

[3]  No  findings  were  necessary  to  support 
the  order  complained  of.  It  was  not  a  deci- 
sion upon  facts,  but  practically  a  nonsuit  for 
want  of  any  evidence.  Under  the  clrciun- 
stances,  the  question  whether  or  not  the  coor 
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testant  had  snffldently  alleged  that  he  was 
Interested  In  the  estate  is  Immaterial. 
The  order  Is  affirmed. 

We  etmcar:  SLOSS,  X;  LAWLOR,  J. 


(176  Cal.  7S1> 

HOME  SAV.  BANK  OP  LOS  ANOBLBS  t. 
LOS  ANGELES  CITY  RPJALTY  00. 
et  al.    (L.  A.  4005.) 

(Supreme  Court  of  California.    Dec.  14,  1917.) 

1.  cobpobations  €=:>232(2)— subscbiptioit  to 
Stock— Full  Payment. 

If  a  corporation  issued  300  shares  of  its 
stock,  of  a  par  value  of  $100,  in  return  for  the 

traiuifer  to  it  of  notes  and  real  eetiitc  valued  by 
it  ot  ^30,000,  the  transaction  having  been  en- 
tered into  in  good  faith,  the  shares  were  fully 
paid. 

2.  COEtORATlONS  «=»232(2)— SnBSCEIPTION  TO 

Stock— Payment. 
If  a  corporation  issued  300  shares  of  its 
stock,  of  a  par  value  of  $100  each,  to  D.  for 
notes  and  property  turned  over  to  the  corpora- 
tion at  less  than  $20,000,  it  having  been  agreed 
between  D.  sod  B.  that  out  of  the  shares  issued 
to  D.,  B.  should  have  100,  and  the  property 
tcansferred  by  D.  having  been  intended  to  pay 
for  bis  own  200  shares,  nothing  had  been  paid 
on  B.'b  100  shares  transferred  to  him  by  D. 

3.  GOBPOAATIONS   «S»232(1)   —    MINUTES  OF 

CouFANY — Conclusiveness  against  Cked* 
iToaa 

The  entry  In  the  minutes  of  a  corporation 
that  300  shares  of  stock  bad  been  paid  for  in 
full  was  not  conclusive  against  creditors  of  the 
corporation  entitled  to  disclose  the  true  nature 
of  the  transaction  between  the  company  and  the 
two  subscribers  to  the  300  shares. 
i.  Afpbai.  and  Eebob  «=>1011(1) — Bbvxbw— - 

OONFLICTING  EVIDENCE. 

The  Supreme  Court  on  appeal  cannot  say 
that  the  trial  court,  in  resolving  a  conflict  of 
testimony,  should  have  believed  the  evidence 
offered  by  one  side  rather  than  the  other. 
5.  cobporationb  €=s92({9(3)  —  payment  tob 
Srabes — Sufficiency  of  Evidence. 

In  an  action  by  a  creditor  of  a  corporation 
to  recover  unpaid  subscriptions  from  stockhold- 
ers, evidence  held  to  warrant  the  hading  that 
notfalDK  )iad  ever  been  paid  on  the  100  shares 
issued  to  one  stockholder  and  transferred  by  him 
to  another. 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  County;  W.  M.  Conley. 
Judge. 

Action  by  the  Home  Savings  Bank  of  Los 
Angeles,  a  corporation,  against  the  Los  An- 
geles City  Realty  Company,  a  corporation,  C. 
M.  Du  Vernet,  J.  A.  Bullard,  and  others. 
From  ludgment  for  plaintiff  against  defend- 
ants Bullard  and  Du  Vernet,  and  from  an 
onler  ienyiog  his  motion  for  new  trial,  de- 
fendant Bullard  appeals.  Judgment  and 
order  qfBrmed. 

F.  O.  Austin  and  Samuel  Barnes  Smith, 
both  f't  Los  Angeles,  for  appellant.  Goudge, 
WUliims,  Chandler  &  Hughes,  of  Los  An- 
geieflt  for  rrapondent 

SLOSS,  J.  Los  Angeles  City  Realty  Com- 
pany (a  corporation)  made  and  delivered  its 
promissory  note  for  $5,000  to  G.  M.  Du  Ver- 


net, who  Indorsed  U  to  the  plaintiff.  The 
plaintiff,  having  recovered  Judgment  against 
said  realty  ccHnpany  and  Du  Vernet  for  the 
amount  of  said  note,  brought  this  action 
against  J.  H.  Bullard  and  others,  as  stock- 
holders of  the  Los  Angeles  City  Realty  Com- 
pany, to  recover  the  unpaid  subscriptions  al- 
leged to  be  due  from  them  on  their  shares. 
The  complaint  alleged  that  Bullard  .had  sub- 
scribed for,  and  was  the  owner  of,  95  shores, 
of  the  par  value  of  $100  each,  for  which  noth- 
ing bad  been  paid  to  the  corporation.  Judg- 
ment was  sought  against  him  and  his  code- 
fendants  for  the  amounts  remaining  unpaid 
on  their  several  subscriptions,  not  exceeding 
the  amount  due  on  the  Judgment  against  the 
corporation.  The  defendants  answered,  al- 
leging, among  other  things,  that  the  shares 
of  stock  held  by  tbem  had  been  paid  for  In 
full.  Findings  were  wolved,  and  judgment 
was  entered  in  favor  of  plaintiff  against  J. 
H.  Bullard  and  C.  M.  Du  Vernet.  J.  H. 
Bullard  appeals  from  the  Judgment,  and  from 
an  order  denying  his  motion  for  a  new  trial. 

The  only  point  made  in  support  of  the  ap- 
peal is  that  the  evidence  does  not  support  the 
implied  finding  that  nothing  had  been  paid  on 
the  05  shares  of  stodc  owned  by  appellant. 
It  appears  that  J.  H.  Bullard  had  been  the 
owner  of  200  shares  of  the  stock  of  the  corpo- 
ration. One  hundred  shares  were  Issued  to 
him  January  81,  1907.  For  these  he  paid,  in 
cash,  $10,000,  the  full  par  value  of  the  stock. 
No  liability  waa  dalmed  with  respect  to  this 
issue.  One  hundred  other  shares  were  trans- 
ferred to  Bullard  by  Du  Vernet.  They  formed 
a  part  SOD  shares  which  had  been  original- 
ly issued  by  the  corporation  to  Du  Vernet. 
Of  the  100  thus  transferred  to  Bullard.  5 
were  owned  by  Kittle  L.  Anstin,  leaving  In 
Bullard  the  05  shares  mentioned  in  the  com- 
plaint 

[1]  The  point  in  dispute  Intween  the  par- 
ties was  whether  the  300  shares  issued  to  Da 
Vernet  had  been  fully  paid  for  by  him.  The 
appellant  introduced  evidence  .which  tended 
to  answer  this  quesUon  in  the  affirmative. 
The  resolution  of  the  board  of  directors  of 
the  corporation  authorisdng  the  Issue  of  the 
300  shares  to  Du  Vernet  declared  that  said 
shares  were  Issued  In  consideration  of  the 
transfer  by  Du  Vernet  of  certain  notes  and 
certain  real  estate  valued  at  $30,000.  The 
ai^llant  Bullard  testified  that  this  value 
had  been  placed  upon  the  notes  and  realty 
so  transferred,  and  that  the  corporation  had 
accepted  them  at  that  value.  According  to 
Bullard  they  were  worth  more  than  $30,000. 
If  the  transaction  between  the  corporation 
and  Du  Vernet  was  truthfully  described  In 
the  resolution,  and  if  It  was  entered  into  in 
good  faith,  the  shares  must  be  regarded  as 
fully  paid.  But,  on  the  other  hand,  Du  Ver- 
net, who  was  called  as  a  witness  by  the  re- 
spondent, testified  that  he  had  been  engaged 
In  business  for  himself  before  the  organlza- 
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tion  of  the  Los  Angeles  City  Realty  Company ; 
that  when  the  corporation  was  formed  It  was 
agreed  between  him  and  Bullard  that  ont  of 
tbe  300  shares  Issued  to  him  he  was  to  have 
200  and  Bullard  100;  that  the  notes  and  real 
property  turned  over  by  Du  Vernet  to  the  cor- 
poration were.  In  fact,  valued  and  taken  at 
BOTQething  less  than  ?20,000,  and  were  In- 
tended to  pay  for  the  200  shiires  which  were 
to  go  to  Du  Vernet.  The  SOO.shares  were  Is- 
sued to  him,  and  100  ot  them  were  taken  by 
Bullaril. 

[2-4]  If  this  testimony  was  true,  It  support- 
ed tbe  finding  that  nothing  had  ever  been 
paid  on  the  100  shares  thus  passing  to  Bul- 
lard. To  be  sure,  the  records  of  tbe  corpora- 
tion showed  on  their  face  that  the  300  shares 
had  been  paid  for  In  full.  But  tbe  entry  in 
the  minutes  was  not  conclusive  against  credi- 
tors of  the  corporation,  who  were  entitled  to 
disclose  the  true  nature  of  the  transaction. 
Herron  Co.  v.  Shaw.  165  Cal.  668.  133  i'ac. 
488,  Ann.  Gas.  1915A,  1266.  It  Is  argued  by 
the  appellant  that  Du  Vemet's  testimony 
ahonld  not  have  been  accepted  by  the  trial 
court.  Such  an  argument  is  futile  here. 
There  was  nothing  inherently  improbable  in 
the  story  told  by  Du  Vernet.  The  trial  court 
was  simply  called  upon  to  resolve  a  conflict 
of  testimony,  and  we  cannot,  on  appeal,  say 
that  it  should  have  believed  the  evidence  of- 
fered by  the  one  side,  rather  than  the  other. 

[IJ  It  may  he  added  that  the  corporate  rec- 
ords themselves  are  not  altogether  in  accord 
with  the  epi>ellant's  claim.  In  Febrnary,  1908, 
about  a  year  after  the  issue  of  the  stock  In 
coDtrovergy,  the  president  made  a  report  in 
which  he  stated  that  the  company  had,  on 
February  1,  1907,  "purchased  the  assets  con- 
sisting of  secured  and  unsecured  notes  and 
certain  real  estate  of  O.  M.  Du  Vernet, 
amounting  to  f  19,943.95."  With  this  evidence 
to  support  the  theory  ,  of  the  respondent,  there 
can  certainly  be  no  force  In  the  claim  that 
tbe  evidence  not  warrant  the  finding  com- 
plained of. 

The  Judgment  and  Ui«  wder  denying  a  new 
trial  are  affirmed. 

We  conear:  SHAW,  J,;  LAWLOB,  J, 


an  OrI.  734) 

PARR  T.  WOLCOrr  et  at  (L.  A.  4063.) 

(Supreme  Court  of  California.  Dec.  14,  1917.) 

1.  Bills  and  Notes  «=>523  —  AssiBNiorNT 

ARD  TBANSFEK— SUFFICZEKCT  Ot  EVIDENCE. 

In  an  action  on  a  note,  evidence  held  in- 
nifficieDt  to  show  the  sale,  assignment,  and 
trtnafer  of  tbe  note  by  tbe  payee  to  plaintifTs 
tiaaiferror  bank,  and  the  indorsement,  transfer, 
ud  delivery  by  the  bank  to  plaintifC. 

2.  PtioaES  «s»44— Pledge  of  Note  as  Se- 
cusnr— Payment  or  Loan. 

Where  tbe  payee  of  a  note  borrowed  its 
iBooat  from  a  bank  on  tiie  security  of  tbe  note, 
ttconpanied  by  bis  own  guaranty  in  the  form  of 
Ui  personal  check,  unal  the  loan  was  paid 
tbe  note  remained  in  the  bank's  hands  as  a 


pledge,  bat  when  the  payee  repaid  the  loan  the 
bank's  lien  was  extinguished,  and  it  held  the 
note  thereafter  as  a  mere  depositary  for  tbe 
payee. 

3.  Bills  and  Notes  «=9511— £hriDENCX— Ma- 

TEBZALITT. 

In  an  action  on  a  note  on  which  tiie  payee 
borrowed  its  amount  from  a  bank  on  Its  security, 
accompanied  by  his  own  security,  the  bank  trans- 
ferring the  note  for  collection  to  plaintiff,  the 
payee  being  the  real  owner  of  tiie  note  having 
paid  the  loan,  tbe  makers  thereof  were  entitled 
to  credit  for  any  payments  received  by  him,  and 
evidence  that  he  had  been  paid  $S,000  collected 
by  him,  which  he  had  agreed  ttf  apply  on  the  in- 
debtedness, was  admissible. 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  County;  W.  M.  Conley. 
Judge. 

Action  by  Roy  J.  Parr  against  N.  A.  Wol- 
cott  and  others..  Prom  a  Judgment  for  plain- 
tiff, and  an  order  denying  their  motion  for 
new  trial,  defendants  appeaL  Judgment  and 
order  reversed. 

Roland  6.  Swaffleld,  of.  Long  Beach,  and 
Stutsman  &  Stutsman,  Tanner,  Odell,  Odell  ft 
Taft  and  Williams,  Goudge  ft  Chandler,  all 
of  Los  Angeles,  for  appellants.  P.  C.  Austin 
and  Samuel  Barnes  Smltli,  both  of  Los  Ange- 
les, for  respondent 

SLOSS,  J.  Tbe  complaint  all^^  that  oa 
May  16,  1910,  tbe  l^os  Angeles  City  Realty 
Company,  a  corporation,  made,  executed,  and 
delivered  Its  promissory  note,  wbereby  it 
promised  to  pay  to  the  order  of  J.  H.  Bullard, 
trustee,  on  or  before  three  years  after  date^ 
the  sum  of  $15,000,  and  interest  payable 
•mcuthly,  with  an  option  to  the  holder  to  de- 
clare tbe  principal  due  on  default  in  the  pay- 
ment of  interest;  that  before  the  deliv^  of 
said  note  the  defendants,  by  writing  thereon, 
guaranteed  the  payment  of  tbe  note  in  words 
as  follows: 

"For  value  received,  we  jointly  and  severally 
guarantee  payments  of  tiiis  note,  and  any  re- 
newal thereof  and  hereby  waive  protest,  demand 
and  notice  of  nonpayment     [Signed]  N. 
WoIcotL   E.  M.  K.  WolcOtt.   P.  A.  King." 

Tbe  complaint  alleges  that  on  July  1,  1912, 
and  before  maturity,  J.  H.  Bullard,  trustee, 
sold,  assigned,  and  transferred  tbe  note  to  the 
United  States  National  Bank;  that  in  due 
course  of  business  said  bank  Indorsed  said 
note  and  delivered  same  to  plaintiff,  who  Is 
now  the  lawful  holder  thereof.  It  is  alleged 
that  the  maker  of  tbe  note  has  defaulted  in 
the  payment  of  Interest  since  January  16, 
1911;  that  no  part  of  tbe  principal  has  been 
paid,  except  $151.19,  and  that  the  balance  of 
the  principal,  together  with  interest  from 
February  16, 1911,  is  due.  Prior  to  tbe  flUng 
of  the  complaint  tbe  plaintiff  exercised  bis 
tlon  to  declare  the  whole  sum  due,  and  de> 
manded  paymrat  from  the  maker,  which  was 
refused. 

N.  A.  and  B.  M.  K.  Wolcott  answered  joint- 
ly, and  defendant  King  filed  a  separate  ai^ 

swer.  The  answers  deny,  amon^  other  things^ 
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the  making  of  the  note,  its  transfer  to  the 
United  States  National  Bank  by  BuUard,  or 
by  said  bank  to  the  plaintiff.  They  also  deny 
the  allegation  of  nonpayment  of  the  note. 
The  answers  seek,  tn  addition,  to  set  np  the 
invnlldlty  of  the  note  Itself,  and  the  rescission 
by  the  defendants  of  their  guaranty  because 
of  fraudulent  misrepresentations  alleged  to 
have  been  made  to  them.  The  court  found 
that  the  note  was  made  as  alleged,  and  found 
In  faTor  of  the  plaintiff  on  the  allegations  of 
nonpayment  and  of  indorsement  and  delivery 
of  the  note.  It  also  found  that  no  fraudu- 
lent representations  bad  been  made  by  the 
payee  to  the  defendants.  There  Is  a  flnding: 

"That  tbe  allegations  of  the  defendants  tbat 
said  note  was  not  duly  executed  are  not  trne; 
*  *  *  end  that  the  defendants  have  no  legal 
standing  to  Question  the  execution  thereot" 

Judgment  was  entered  In  favor  of  the 
plaintiff  as  ^syed,  and  defendants  appeal 
from  such  Ju^ment  and  from  an  order  deny- 
ing their  motion  tot  a  new  trial. 

[1 , 2]  Tbe  hill  of  exceptions  contains  speci- 
fications of  Insufficiency  of  the  evidence  assail- 
ing, among  other  things,  those  regarding  the 
sale,  assignment,  and  transfer  of  the  note  by 
Bullard  to  the  United  States  National  Bank, 
and  the  Indorsement,  -transfer,  and  delivery 
by  tbe  bank  to  the  plaintiff.  We  think  the  at- 
tack upon  these  findings  well  founded.  The 
only  evidence  of  the  transaction  between  Bul- 
lard and  tbe  United  States  National  Bank 
was  that  of  O.  M.  Souden,  vice  president  of 
said  bank.  His  testimony  was,  in  effect,  that 
Bullard  came  to  him  and  asked  tf  tbe  hank 
would  discount  the  note.  Souden  refused  to 
do  so.  Bullard  thereupon  offering  to  guaran- 
tee tbe  note,  Souden  told  him  that  the  bank 
would  loan  him  money  upon  It  If  he  would 
guarantee  it.  Bullard  Indorsed  the  note  to 
the  bank  without  recourse,  and  was  Immedi- 
ately handed  a  check  for  $15,000.  Bullard  at 
the  same  time  handed  the  bank  his  check  for 
$15,000,  which  was  the  form  agreed  upon  for 
his  guaranty  of  the  note.  Bullard's  check, 
which  apparently  was  drawn  on  the  United 
States  National  Bank,  was  passed  through 
the  bank's  books  the  following  day  and  charg- 
ed to  Bullard's  account  The  amount  was  ap- 
plied to  the  payment  of  the  loan  which  bad 
been  made  to  him. 

"As  BOon  as  the  transaction  was  over,"  Mr. 
Souden  testified,  "the  note  was  filed  away  for 
the  account  of  Dr.  Bullard.  •  •  •  We  con- 
sidered it  as  Dr.  Bullanl's  property.  When  we 
cashed  Dr.  Bullard's  check  and  marked  this 
loan  card  paid,  the  loan  which  we  had  made  to 
Dr.  Bullard  on  that  day  was  then  and  there 
paid." 

While  in  the  earlier  part  of  his  testimony 
Mr.  Souden  bad  said  that  the  bank  "bought 
the  note,"  his  later  and  more  detailed  ex- 
planation, of  which  we  have  given  the  sub- 
stance, shows  plainly  that  the  real  nature  of 
the  transaction  was  tbat  Dr.  Bullard  borrow- 
ed $16,000  from  the  bank  on  tbe  security  of 
the  note,  accompanied  by  bis  own  guaranty 
In  the  form  of  his  personal  check.  Until  this 


loan  was  paid,  the  note  remained  In  the  hands 
of  the  bank  as  a  pledge.  When,  on  the  fol- 
lowing day.  Dr.  Bullard  paid  the  loan,  the 
lien  was  extinguished,  and  the  note  was 
thereafter  held  by  the  bank  as  a  mere  d^ 
posltory  for  Dr.  Bullard,  the  true  owner. 
The  indorsement  to  the  plaintiff  was  conced- 
edly  without  consideration,  and  for  pun)osea 
of  collection  only.  There  Is  no  evidence  that 
the  bank,  which  was  thus  holding  the  note 
for  Dr.  Bullard,  the  true  owner,  had  any  au- 
thority to  make  a  transfer  of  it  for  purposes 
of  collection,  or  otherwise. 

[S]  But,  if  It  could  be  inferred  on  the  entire 
record  tbat  the  transfer  to  plaintiff  was  made 
with  the  sanction  and  approval  of  Dr.  Bul- 
lard, it  still  remains  tlmt  the  plaintiff,  in  su- 
ing the  defendants  on  their  guaranty,  was 
acting  as  agent  for  Dr.  Bullard,  rather  than 
for  the  bank.  In  this  aspect  it  becomes  im- 
portant to  consider  the  ruling  of  the  court 
excluding  evidence  on  an  offer  by  tbe  defend- 
ants to  prove  that  $5,000  had  been  paid  on 
the  note  by  means  of  money  collected  by  Dr. 
Bullard,  which,  as  defendants  claimed  he  had 
agreed  with  the  maker  of  the  note  to  apply 
iq>on  this  indebtedness.  If,  as  we  have  en- 
deavored to  show.  Dr.  Bullard  was  the  real 
owner  of  the  note,  and  of  the  guaranty  in- 
dorsed upon  it,  no  question  of  bona  fide  hold- 
er can  arise.  Be  was  certainly  bound  by  bis 
own  act,  and  the  defendants  were  entitled  to 
credit  for  any  payments  actually  received  b7 
him.  It  was  manifest  error  to  reject  the  prof- 
fered testimony. 

Various  other  ^nestttnu  of  Interest  are  sue- 
gested,  or  suggest  themselves.  They  are,  how- 
ever, not  presented  In  the  briefs  with  the  car» 
and  thorovghness  which  their  importance  de- 
serves. We  Bhall  not,  therefore,  at  this  time 
undertake  to  express  any  opinion  regarding 
their  merits.  In  preparation  for  a  new  trial 
it  would  be  vnAl  for  coimsd  <ai  both  ddes  to 
more  folly  Inyestlgate  these  polntSi  among 
which  we  may  mention:  (1)  The  qnesUtm  of 
the  rli^t  of  the  gnanntors  to  attack  the 
Undlng  force  of  the  note  as  against  its  mak- 
er; (2)  whether  the  doctrine  protecting  a  bona 
fide  header  of  negotiable  paper  takii«  fOr  val- 
ne  before  maturity  has  any  application  to  a 
contract  of  guaranty  like  the  <Hie  In  suit;  (3> 
whether  a  note  payable  to  J.  B.  Bullard, 
trustee.  Is  to  .be  regarded  In  law  as  a  note 
payable  to  the  person  named,  as  an  Individu- 
al, or  may  be  shown  to  bare  been  given  to 
him  in  a  representative  capacity;  (4)  whether 
the  fact  (assuming  that  It  could  be  shown) 
that  Bullard  was  acting  as  trustee  for  anoth- 
er has  any  bearing  on  the  validity  of  the  cor- 
porate action  authorizing  the  note,  when  it 
appears  that  Bullard's  own  vote  as  director 
was  necessary  to  the  passage  of  the  resolution 
under  which  the  note  was  made ;  (6)  in  what 
respects  the  liabilities  of  a  guarantor  whose 
contract  has  been  written  on  a  negotiable  In- 
strument differ  from  those  of  an  Indorser. 

Bome  or  all  of  these  questions  may  become 
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Important  on  a  new  trial,  and  It  Is  doe  to  the 
trial  court  that  they  should  be  more  ade- 
qaately  presented  than  they  have  been  on 
ttils  appeal. 

HbB  Judgment  and  the  order  denying  a  new 
trial  are  reversed. 

Weconnir:  SHAW,;.;  LAWLOB,  J. 


U7T  Cil  587) 

LEWIS  T.  HATES  et  al.   (S.  F.  7561.) 

(Sapreme  Court  of  California.    Feb.  21,  1918. 
Rehearing  Denied  March  21,  1918.) 

1.  PABTfTEItSHIF  «=3l99 — ACTION B—PABTIEB. 

Plaintiff,  in  an  action  for  damages  for  a  libel 
published  conceniing  her,  could  not  recover  for 
btisiness  losses  anstained  by  a  partnership  of 
Tbich  she  was  a  member,  without  joining  the  oth- 
er members  as  plaintifEs,  in  view  of  Code  Civ. 
Proc.  I  3S2,  requiring  parties  united  in  interest 
t«  join  as  plaintiffs. 

2.  Appbai.  Ann  Grbob  4s»1066  —  Habhlbss 
Ebbob— IirsTBUonoN. 

In  a  libel  suit  for  publishing  an  article 
Oat  plaintiff  had  leprosy,  where  there  was  no 
evidence  from  which  the  jury  could  have  found 
that  the  article  waa  privileged,  an  instruction 
that  the  article  was  not  privileged  could  in  no 
event  be  prejudicial  to  defendant. 
8.  Libel  and  Slakdbb  «=9l24(8)— Dauagxs— 
Inbteuctions. 

As  in  suit  for  publishing  an  article  that 
plaintiff  had  leprosy,  the  amount  of  damages 
depended  upon  the  extent  of  the  defamation,  the 
court  properly  submitted  the  question  of  dam- 
ages without  expression  other  tban  that  implied 
from  the  statement  that  the  article  was  libelous 
per  ae. 

4.  LiBBL  AHD  SUin>BB  4SS>124(1) — MODIFICA- 
TION or  BsqUEBTED  iHSIBDCnOiNS— "Oblo- 

In  suit  for  pnhliaMng  an  article  stating  that 
plaintiff  bad  leprosy,  that  the  conrt  modified  de- 
fendant's requested  instruction  that  "the  word 
obloquy  ia  defined  aa  blame,  reprehension"  by 
adding  "a  cause  of  disgrace  or  reproach"  con- 
Btitntei  no  cause  for  complaint. 

[Ed.  Note.— For  other  definitiims.  see  Words 
and  Pbrases.  Obloquy.] 

Department  2.  Appeal  firom  Superior 
Court,  Santa  Clara  County;  J.  B.  Weldi, 

Judge.  - 

ActlOTi  by  Carrie  L.  Lewis  against  B.  A. 
Hayes  and  others.  From  a  Judgment  for  plain- 
titf  and  an  order  denying  new  trial,  the  Mer- 
cury Publl^ilng  Company  appeals.  Judgment 
modified  and  affirmed,  and  order  affirmed. 

Kicbolas  Bowden,  of  San  Jose,  for  appel- 
lant, Louis  Oneal  and  Owen  D.  Richardson, 
both  of  San  Joae,  for  resp<mdent 

VICTOR  E.  SHAW,  Judge  pro  tern.  Ac- 
tion to  recover  both  general  and  special  dam- 
ages for  a  libel  published  by  def^dant  and 
ai^ieUant  of  and  concerning  platntifr.  Judg- 
ment went  for  plaintiff,  from  whl^  and  an 
wder  denying  defendant's  mcAlon  for  a  new 
trial,  defendant  appeals. 

The  case  was  here  on  a  former  appeal 
(Lewis  T.  Hayes,  165  OaL  627,  1B2  Fac.  1022, 
Ann.  Oas.  1Sl-a>f  148),  to  1^  oidnlom  In 


which  reference  Is  made  fbr  a  full  statement 
of  the  fticts  Involved. 

The  daUn  fbr  special  damages  as  set  oat  in 
the  MHnplaInt  waa  based  upon  the  ftict  that 
at  the  time  In  question  plalntUF  was  engag- 
ed In  keeping  a  rooming  bouse  and  also  con- 
ducted a  dancdng  school,  the  revenues  from' 
bodt  of  which  ventures  were  impaired.  Hie 
Jury  by  special  verdict  fixed  plalntttTs  dam- 
age for  loss  to  the  rotnnlng  house  business 
at  $300,  and  that  for  loss  to  the  business 
of  the  <tenclng  school  at  $700.  The  errors 
complained  of  relate  chiefly  to  rulings  of 
the  court  tondilng  these  special  damages. 

[1]  In  the  course  of  the  trial  it  was  for  the 
first  time  made  to  cmiclusiTely  appear  that 
plaintiff's  sister  was  a  partner  with  her  In 
conducting  both  the  rooming  house  and  danc- 
ing school.  Appellant  Insists  that,  since  the 
loss  was  sustained  the  cc^rtnershbi, 
plaintiff  alone  could  not  maintain  the  action 
for  tiie  recovery  of  special  damages  suffered 
by  her  as  a  member  thereof,  and  hence  it  is 
claimed  the  court  erred  in  denying  defend- 
ant's motion,  seasonably  made  at  the  close 
of  the  e^denc^  to  withdraw  fr<»a  the  Jury 
the  issue  as  to  special  damages.  This  con- 
tention must  be  sustained.  Any  actual  loss 
to  plalntur  measurable  in  mcstey  was  the  re- 
sult of  damage  to  the  copartnership  business 
in  whlcb  she  and  lier  slstor  Hden  were  Joint- 
ly interested.  Her  special  damage,  as  appear^ 
ed  from  her  testimony,  was  based  BtAdy  and 
alone  npon  the  damage  to  the  business  of  the 
firm  01  which  she  was  a  monhn-.  If  Its  busi- 
ness was  damaged  by  any  wrongful  act  of  de- 
fnidant,  then,  undo:  section  3S2  ot  the  Code 
of  GiTll  Procedure,  the  partners  Jointiy  in- 
terested ther^  should  be  Joined  as  plain- 
tiffs in  an  actlai  where  recovery  may  be 
had  for  &e  whole  injury  to  the  copartnership 
buslnesa  The  law  will  not  tolerate  a  divi- 
sion ftf  a  Joint  right  ct  action  Into  several 
actions.  Nightingale  t.  Scannell,  6  Cal.  506, 
65  Am.  Dec.  526 ;  Hu^Eies  v.  Boring.  16  (M. 
81.  In  18  Amwican  and  Bnifllsh  E^cyldope- 
dia  of  Law,  page  lOBS,  the  author  says : 

"It  is  not,  however,  necessary  that  partners 
against  or  concerning  whom  words  actionable 
per  Be  have  been  uttered  or  published  should 
join  in  seeking  their  remedy,  for  one  partner 
may  in  a  separate  suit  recover  whatever  dam- 
ages have  been  caused  to  him  by  the  libel  or 
slander,  hot  he  cannot  recover  for  any  special 
damage  iohich  haa  reaulted  to  the  firm  aa  auch." 
(Italics  ours.) 

See,  also,  Robinson  v.  Merchant,  7  Q.  B. 
918;  Havemeyer  v.  Fuller,  60  How.  Prac. 
(N,  816.  Respondent,  In  support  of  the 
action  of  the  conrt,  has  cited  a  number  4Xt 
cases,  among  them  Rosenwald  v,  Hamma> 
stein,  12  Daly  (N.  Y.)  377 ;  Const  Pub.  Co.  t. 
Way,  94  Ga.  120.  None  of  them,  however, 
are  applicable  to  the  facta  here  presoited, 
but  are  to  the  effect  that, .  where  the  llb^- 
ous  article  concerns  both  a  partnership  and 
Its  members  individually,  sudi  Individuals 
may  sue  B^nrat^  for  tbsUr  Indivldnal  dam- 
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ages,  but,  aa  said  In  Oolller  t.  Postnm  Cereal  i 
Co.,  Ltd.,  150  App.  Div.  16»,  134  N.  Y.  Supp. ' 
847; 

"They  do  not  hold  that  each  may  recover  in 
separate  suits  tiie  damages  caused  to  him  as  a 
member  of  the  6rm" 

— which  Is  precisely  what  plaintiff  Is  seek- 
ing to  do  In  this  action.  It  would  seem  clear 
that  If  the  recovery  sought  by  the  individual 
partner  was  for  special  damage  only  arising 
from  loss  to  the  business,  he  could  not  main- 
tain such  action,  since  he  would  not  be  affect- 
ed as  an  individual.  Neither,  where  part- 
ners sue  jointly  for  damages  to  the  firm 
business,  could  they  recover  general  damages 
sustained  by  each  as  individual  members  of 
the  firm.  As  said  in  the  case  last  cited : 

"We  think  that  the  converse  of  that  proposi- 
tion holds  good,  and  that  the  true  rule  is  that 
the  damages  to  the  copartnership  roust  be  re- 
covered by  the  partners  jointly,  and  that  dam- 
ages to  the  partnera  individually  must  be  recov- 
ered by  the  partners  separately;  otherwise  it 
would  be  necessary  to  have  a  partnership  ac- 
counting in  a  libel  suit,  and  we  can  perceive  no 
reason  for  making  a  diatinction  aa  far  as  the 
point  under  consideratioo  ia  concerned,  between 
actions  for  libel  and  those  for  other  torts,  or 
even  for  breach  of  contract." 

Our  conclusion  is  that  the  court  erred  in 
not  granting  defendant's  motion  to  withdraw 
from  the  Jury  all  consideration  of  the  ques- 
tion relating  to  special  damages.  Under  her 
own  testimony,  plaintiff  was  not  entitled  to 
recover  such  damage,  and  the  Jury  should 
have  been  instructed  accordingly.  This  view 
renders  it  unnecessary  to  discuss  other  alleg- 
ed errors  touching  the  subject  of  such  dam- 
age. 

[2]  Appellant  complains  of  instruction  num- 
bered 5,  wherein  the  court  charged  the  Jury 
that  as  a  matter  of  law  the  publication  of 
the  article  was  not  privileged.  The  evidence 
touching  the  character  of  the  article  is  sub- 
stantially the  same  as  that  offered  on  the 
former  trial.  On  appeal  from  the  judgment 
therein  defendant  Insisted  that  the  publica- 
tion of  the  article  was  privDeged  within  the 
meaning  of  subdlvlsloa  4,  |  47,  ClTil  Code. 
It  was  there  said : 

"The  article  nowhere  purports  to  be  a  report 
of  any  public  official  proceeding,  or  of  anything 
said  in  the  course  thereof,  nor  was  it,  in  fac^ 
snch  a  report." 

There  was  no  evidence  upon  which  the 
Jury  could  have  found  the  article  to  be  a 
privileged  publication,  and  hence  In  no  event 
could  the  instruction  be  deemed  prejudicial. 

[3, 4]  The  court  instructed  the  jury  that 
the  publication  complained  of  was,  as  a  mat- 
ter of  law,  libelous  per  se,  and  that  upon 
proof  of  the  falsity  plaintiff  was  entitled  to 
recover  at  least  nominal  damages,  but  that 
"you,  however,  are  the  sole  judges  as  to  the 
degree  or  extent  to  which  the  publication 
complained  of  was,  and  Is,  defamatory,  or 
to  which  It  exposed  plaintiff  to  obloquy  or 
caused  her  to  be  shunned  or  avoided."  Ob- 
jection is  made  to  that  part  of  the  instnic- 


tlon  inclosed  in  quotation  marks,  the  ^onnd 
therefor  being  that  the  jury  was  charged 
up<Ki  matters  of  fact.  The  article  was,  as 
stated,  actionable  per  se.  Simpson  v.  Press 
Pub.  Co.,  33  Misc.  Rep.  228,  67  N.  Y.  Supp. 
401.  Plahatlff  was  entitled  to  at  least  nomi- 
nal damages.  The  amount  of  damage,  howev- 
er, which  she  was  entitled  to  depended  upon 
the  extent  of  the  defamation  and  exposure 
to  obloquy.  Very  properly  this  question  was 
submitted  to  the  jury  without  expression 
other  than  that  as  Implied  by  the  statement 
that  It  was  libelous  per  se.  Defendant's  re- 
quested instruction  that  "the  word  obloquy 
Is  defined  as  blame,  reprehension"  was  by  the 
court  modified  by  adding  thereto  the  words 
"a  cause  of  disgrace  or  reproadi."  The  defi- 
faition  In  substantial  form  so  given  by  the 
court  was  approved  in  Bettner  v.  Holt,  70 
Gal.  270, 11  Pac.  713,  and  finds  support  in  the 
standard  dictionaries,  and  hence  constitutes 
no  cause  for  complaint. 

In  so  far  as  the  trial  and  proceedings  re- 
late to  the  subject  of  plaintiff's  general  dam- 
age, which,  as  found  by  the  jury,  was  $2,750, 
the  record  discloses  no  prejudicial  error.  As 
heretofore  stated,  however,  the  court  erred 
in  not  granting  defendant's  motion  to  with- 
draw from  the  jury  all  consideration  of  the 
question  of  special  damage  arising  out  of 
the  injury  to  the  partnership  business  of 
plaintiff  and  her  sister  and  on  account  of 
which  claim  for  special  damage  the  Jury- 
awarded  her  $1,000.  To  this  extrait  the 
Judgment  is  erroneous. 

Therefore  it  is  ordered  that  the  Judgmmt 
herein  be  modified  by  deducting  therefrom 
as  of  the  date  of  the  entry  thereof  the  ^um 
of  $1,000,  and,  as  thus  modified,  the  same, 
and  the  order  appealed  from,  are  affirmed. 

We  concnr:   MELVIN,  J.;  WILBUB,  J. 


(177  Cal.  655) 

PEOPLE  ex  reL  Board  of  State  Harbor  Com'rs 
V.  SOUTHERN  PAO.  CO.    (S.  P.  7385.) 

(Supreme  Court  of  California.    Feb.  18,  1918.) 

1.  Pleading  20(1)— Sufficiency  or  De- 
niALS— Inconsistent  Allegations. 

In  an  action  by  the  board  of  state  barbor 
commissionera  to  recover  possession  of  parcels 
of  land  alleged  to  constitute  portiona  of  Chan- 
nel atreet  in  the  city  of  San  Francisco,  an  an- 
awer  not  expressly  denying  that  the  lands  wero 
portions  of  Channel  street,  but  alleging  that 
they  constituted  parts  of  block  22,  as  delineat- 
ed upou  a  map  of  the  beach  and  water  lots  of 
such  city,  put  in  issue  the  question  whether  the 
parcels  were  situated  in  Channel  street  or  in 
block  22. 

2.  Evidence:  4=9383(9)  —  Documentaxt  Evi- 
dencb—Wbight  and  Er-racT, 

Such  map  ahowing  that  block  22  lay  Imme- 
diately nortberl?  of  and  abutted  upon  Channel, 
street  and  formed  no  part  of  such  street,  but 
giving  no  figures  showing  the  width  of  the 
streets  or  the  size  of  the  blocks,  constituted  no 
evidence  .that  the  parcels  described  In  the  com- 
plaint were  portions  of  Channel  street 
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8.  Mtjnicjpai.  Cobpobattons  <S=>695 — Streets 
—  RECOV13T  or  Possession  —  Bubden  of 
Pboof. 

Concedinn  that  the  court  would  take  judi- 
cial notice  that  the  state  was  the  owner  of 
Cbftiinel  street,  the  burden  was  on  plaintiff  to 
introduoe  evidence  sufficient  to  establish  the  fact 
that  the  possession  of  the  defendant  complained 
of  encroached  upon  Channel  street,  and,  having 
failed  to  do  this,  a.  nonsuit  was  properly 
granted. 

4.  EVIDENCB  ®=s23(2)— JODICIAL  NOTICE— OF- 
FICIAL Maps. 
The  court  takes  judicial  notice  of  the  Red 
Line  Map  of  the  beach  and  water  lots  of  the 
dt7  of  San  Francisco,  but  cannot  take  judicial 
notice  of  the  extent  of  the  possessions  of  the 
various  peraons  oceaprinff  lands  within  the  red 
lines. 

3.  Navioadle  Waters  <g=>l(7)— PBEstrMPXiON 

AS  TO  NaVIGABILITT. 

L'ader  Act  Marcb  28.  1868  (St.  1867-68,  p. 
356),  proTidiog  that  there  should  be  a  navigable 
canal  in  the  middle  of  Channel  street  in  San 
Francisco  140  feet  wide,  strips  outside  of  the 
140-foot  channel  are  preeamptively  not  in  nav- 
igable water. 

6.  Evidence  ^=»10(1)  —  Judioxax.  Notick  — 
Geoobapbical  Facts. 

By  Act  March  26,  1851  (St.  1851,  p.  307), 
the  state  granted  to  the  city  of  San  Francisco 
for  99  years  the  lots  and  blocks  shown  on  a  map 
of  the  beach  and  water  lots  of  that  city.  Act 
March  26.  1868  (St.  1867-68,  355).  provided 
for  a  navigable  canal  in  the  middle  of  Cbaoael 
street  140  feet  wide.  St.  1877-78,  p.  263,  I 
2,  gave  the  board  of  state  harbor  commission- 
ers jurisdiction  over  Chaunel  street  as  far  as 
the  ebb  and  flow  of  tide  water.  Hold  that,  as- 
suming that  some  of  the  blocks  granted  to  the 
city  may  not  have  been  reclaimed,  and  that  tbo 
tide  still  ebbs  and  flows  over  them,  the  court 
caniiot  take  judicial  notice  that  any  particular 
block  granted  by  the  state  to  the  city  is  still 
sidtject  to  tlie  ebb  and  flow  of  the  tide. 

7.  Natioabub  Waters  €=>37(8)— Lands  un- 
der Wateb— Gbants  by  State — PRESDMPr 

TIOMS. 

The  presumption  is  that  blocks  granted  by 
the  state  to  the  city  of  San  Francisco  for  00 
years  by  the  Act  of  March  26,  1851  (St.  1851, 
p.  307),  even  if  within  the  ebb  and  flow  of  the 
tide,  were  not  navigable,  or  that  the  public 
easement  for  navigation  was  intended  to  be 
abandoned  as  to  them,  and  that  consequently 
they  are  not  now  within  the  jurisdiction  of  the 
state  harbor  commission. 

In  Bank,  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  George 
A  Sturtevant,  Judge. 

Three  actions  by  tbe  Pec^le,  on  relation 
of  the  Board  of  State  Harbor  Commls^oners, 
against  the  Southern  Pacific  Company.  From 
a  Judgment  of  nonsuit,  plaintiff  appeals.  Af- 
flnnedL 

Daniel  A.  Ryan,  of  San  Frandsco,  tor  ap- 
pellant. Frank  McGowan,  of  San  Frandsco, 
for  respondent 

SHAW,  J.  Three  cases  pending  In  the  su- 
perior court  between  the  parties  hereto,  num- 
bered respectively  in  that  court  13007,  13090, 
and  13555,  were,  by  stipulation  of  tbe  parties, 
tried  together  upon  tbe  same  evidence.  They 
each  Involve  the  same  questions  of  law  and 
fiut,  but  differ  in  regard  to  the  description 
of  property  inTtflved.   The  complaints  state 


causes  of  action  for  tbe  recovery  of  possession 
of  parcels  of  land  alleged  to  be  portions  of 
Qiannel  street.  In  tbe  city  and  county  of  San 
Francisco,  and  to  be  the  pnv>erty  of  the 
state  of  California.  Tbey  are  strips  of  land 
30  feet  wide,  occupying  spaces  aggregating 
about  GOO  feet,  running  east  and  west,  be- 
tween Fifth  and  Slsth  streets.  The  com- 
plaint alleges  that  Channel  street  Is  an  arm 
of  the  bay  of  San  Francisco,  and  has  a  width 
of  200  feet  *  that  the  tidewaters  of  tbe  bay 
regularly  ebb  and  flow  over  and  upon  the 
same,  and  that  said  street  la  dedicated  to  pub- 
lic use  for  navl^tlon  and  commerce  as  a  part 
of  the  navigable  waters  of  the  state;  that  the 
state  Is,  and  always  has  been,  seised  in  fee 
and  entitled  to  the  possession  thereof;  that 
tbe  relator  Is  entitled  to  its  possesion  and 
control  08  an  agency  of  the  state;  and  that 
the  defendant  is  In  possession  of  the  said 
parcels,  holding  without  light.  The  prayer 
was  for  the  recovery  of  possesion  only. 

'The  answer  denies  that  Channel  street  Is 
an  arm  of  8nn  Frandsco  Bay,  or  that  tld^ 
waters  of  the  bay  ebb  and  flow  thereon,  or 
that  the  state  Is  the  owner  tliereof.  It  also 
denies  the  dedication  to  public  use,  and  denies 
that  the  state  or  any  ot  its  agents  has  the 
right  to  the  possession  or  control  thereof.  It 
does  not  expressly  deny  the  all^atlon  that 
the  lands  described  in  Oie  complaint  are  por- 
tions of  Channel  street.  It  avers  that  the  de- 
fendant has  acquired  title  to  said  parcels  by 
adverse  possession,  and  Is  now  the  owner 
thereof.  It  further  alleges  that  said  parcels 
of  land  constitute  parts  of  block  22,  as  de- 
lineated upon  a  map  of  the  beach  and  water 
lots  of  the  dty  of  San  Francisco,  known  as 
the  "Red  Une  Map,"  surveyed  by  William  M. 
Eddy  In  1851,  which  said  lots  and  blocks 
were  granted  by  the  state  of  California  to  the 
city  of  San  Frandsco  for  the  period  of  09 
years  by  the  act  of  March  26,  1851  (Stats. 
1851,  p.  307,  G.  &  S.  p.  764),  and  that  by  mesne 
conveyances  from  the  city  of  San  Francisco 
the  defendant  has  become  tbe  owner  of  all 
the  right,  title,  and  Interest  of  said  city  there- 
in, and  Is  now  lawfully  entitled  to  the  posses- 
sion, and  Is  in  possession  thereof,  as  succes- 
sor In  interest  of  said  city. 

Upon  the  trial  plaintiff  introduced  In  evi- 
dence tbe  aforesaid  Red  Line  Map,  showing 
the  relative  positions  of  block  22  and  Chan- 
nel street.  A  witness  then  testified  on  behalf 
of  the  plaintiff  that  he  was  the  engineer  of 
the  state  harbor  commission,  and  that  he  had 
examined  the  said  Red  Line  Map,  and  was 
unable  from  the  scale  noted  thereon  to  deter- 
mine tbe  length  or  width  of  tbe  blocks  there- 
on delineated.  Upon  this  evidence  the  plaln- 
tiff  rested  Its  case.  Thereupon  the  defend- 
ant moved  tbe  court  for  a  Judgment  of  non- 
suit, on  the  ground  that  tbe  plaintiff  had  not 
shown  either  the  title,  possession,  or  right  of 
possesion  to  the  land  described  In  the  com- 
plaint. The  motion  was  granted,  and  tbere- 
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npon  Judgment  was  0ven  in  favor  of  the  de- 
tendant  for  its  costs.  From  tbis  Judgment 
the  plaintiff  prosecutes  these  appeals. 

[1]  The  pleadings  put  in  issue  the  question 
whether  the  parcels  of  land  were  situated  in 
Chaonel  street  or  In  block  22.  Burris  t. 
People's  Ditch  Co.,  104  Cal.  253,  37  Pac  922. 
In  order  to  make  oat  its  case  it  was  necessary 
for  the  plaintiff  to  prove  that  they  were  In 
Channel  street.  The  case  was  tried  and  sub- 
mitted upon  that  theory.  The  act  of  1851 
under  which  the  aforesaid  Red  LAne  Map  was 
prepared  purports  to  grant  to  the  city  of  San 
BYant^sco,  for  the  term  of  99  years  from 
March  26,  1851,  the  use  and  occupation  of  all 
the  lots  of  land  delineated  on  said  Red  Line 
Map.  The  right  of  possession  of  the  said  lots, 
block  22  being  one  of  them,  thereupon  passed 
from  the  state  to  the  city  of  San  Francisco, 
except  as  modified  by  section  6  of  the  act, 
which  declares  that  nothing  therein  shall  be 
construed  "as  a  surrender  by  the  state  of  its 
right  to  regulate  the  construction  of  wharves 
or  other  Improvements,  so  that  they  shall  not 
interfere  with  the  shipping  and  commercial 
interests  of  the  bay  and  harbor  of  San  Fran- 
cisco." 

[2,  3]  The  Red  Line  Map  showed  that  block 
22  lies  immediately  northerly  of  and  abutting 
upon  Channel  street,  and  that  it  forma  no 
part  of  that  street.  It  constituted  no  evi- 
dence of  the  fact  In  issue  that  the  parcels  de- 
scribed in  the  complaint  were  portions  of 
Channel  street,  unless  supplemented  by  addi- 
tional evidence  showiQg  the  width  of  Chan- 
nel street,  and  that  the  boundaries  as  set 
forth  In  the  complaint.  If  extended  thereon, 
would  Include  portions  of  Channel  street  in- 
stead of  portions  of  said  block  22.  The  map 
gives  no  figures  showing  the  width  of  the 
streets  or  the  length  and  width  of  the  blocks. 
The  appellant  in  Its  brief  admits  that  It  does 
not  show  the  width  of  Channel  street,  or  of 
block  22.  No  other  proof  on  the  subject  was 
offered.  Conceding,  as  claimed,  that  the  court 
wlU  take  Judicial  notice  of  the  fact  that  the 
state  Is  the  owner  of  Channel  street,  the  bur- 
den remained  upon  the  plaintiff  to  Introduce 
avidence  sufliclent  to  establish  the  fact  that 
the  possession  of  the  defendant  complained  of 
encroached  upon  the  legal  boundaries  of 
Channel  street.  Having  failed  to  do  this,  the 
court  properly  granted  the  nonsuit. 

[4-7]  The  appellant  argues  that  all  of  the 
land  inclosed  within  the  Red  Line  Map  was 
originally  tldeland  belonging  to  the  state; 
that  the  effect  of  the  grant  by  the  act  of  1851 
was  to  convey  to  San  Francisco  a  99-year  es- 
tate In  all  the  lots  delineated  on  the  map,  but 
that  those  of  the  streets  which  were  arms  of 
the  bay  and  constituted  navigable  waters  re- 
jnalned  in  the  control  and  possession  of  the 
utate,  notwithstanding  that  grant  (People  v. 
Williams,  64  Cal.  498,  2  Pac.  393) ;  that  one 
who  asserts  a  change  of  the  character  of  the 
land  from  tldeland  to  upland  must  show  the 
fa&s ;  and  hence  that  the  defendant  has  the 
burden  of  proving  that  its  possessions  were 


not  a  part  of  Channd  street,  but  consisted 
of  portions  of  block  22,  and  that,  as  the  court 
had  no  Jndlclal  knowledge  that  the  property 
in  possession  of  the  defendant  was  not  with- 
in the  boundaries  of  Channel  street.  It  must 
presume  that  they  were  within  that  street, 
and  tliat  the  plaintiff  was  entitled  to  posses- 
sion thereot  We  cannot  see  the  force  of  this 
reasoning.  The  court  takes  Judicial  notice  of 
the  Red  Une  Map  (Merritt  v.  Barta,  158  Cal. 
381,  111  Pac.  259),  but  it  cannot  take  Judicial 
notice  of  the  extent  of  the  possessions  of  the 
various  persons  who  occupy  lands  within  the 
red  lines.  The  act  of  Mardi  26,  1868  (Stats. 
1867-68,  p.  355),  declared  that  there  should  be 
a  navigable  canal  in  the  middle  of  Channel 
street  which  was  to  be  140  feet  wide.  If 
Channel  street  was  laid  off  to  be  200  feet  In 
width,  which  plaintiff  alleged,  but  did  not 
prove,  the  courses  and  distances  given  in  the 
plaintiffs  descriptions  would  bring  the  strips 
In  controversy  outside  and  northerly  of  this 
140-foot  channel,  and  -presumptively  they 
would  not  be  In  navigable  water.  Section  2 
of  the  act  of  1878  (Stats,  1877-78.  p.  263) 
declares  that  the  Jurisdiction  of  the  board  of 
state  harbor  commissioners  over  Channel 
street  shall  extend  as  far  as  the  ebb  and  flow 
of  tidewater.  The  appellants  argue  that,  as 
all  of  the  land  was  originally  under  the  ebb 
and  flow  of  tidewater,  any  one  who  claims 
possession  under  the  grant  of  1851  must 
show  that  his  land  Is  above  hl^  tide,  and 
that.  In  the  absence  of  such  showing,  the 
court  should  have  found  that  the  parcels 
possessed  by  the  defendant  were  under  the 
ebb  and  flow  of  the  tide,  and  conseQueutly 
within  the  Jurisdiction  of  the  harbor  com- 
mission. We  need  not  determine  here  wheth- 
er or  not  the  grant  of  1851  transferred  to  the 
dty  of  San  Francisco  the  power  to  exclude 
from  navigation  the  blocks  delineated  upon 
the  map,  as  distinguished  from  the  streets, 
notwithstanding  provisions  of  the  act  of  1878. 
Assuming  that  some  of  the  blocks  may  not 
have  been  reclaimed,  and  that  the  tide  still 
ebbs  and  flows  over  them,  there  Is  no  law 
which  requires  the  court  to  take  Judicial 
knowledge  of  the  extent  of  such  flow.  The 
court  cannot  know  that  any  particular  block 
is  still  subject  to  the  ebb  and  flow  of  the  tide. 
The  presumption  from  the  grant  of  1851 
would  be  that  the  blocks,  even  If  within  the 
ebb  and  flow  of  the  tide,  were  not  navigable, 
or  that  the  public  easement  for  navigation 
was  intended  to  be  abandoned  as  to  them, 
and  consequently  that  they  are  not  now  with- 
in the  Jurisdiction  of  the  state  harbor  commis- 
sion. The  evident  purpose  of  the  grant  of 
1851  was  to  enable  the  city  of  San  Francisco 
to  cause  the  said  blocks  to  be  put  in  posses- 
sion of  private  Individuals,  who  might  pos- 
sess and  improve  the  same,  and,  during  tlie 
term  of  the  estate  given  to  the  city  at  least, 
exclude  them  from  use  for  navigation.  If 
the  plaintiff  claims  otherwise  with  respect  to 
the  particular  property  In  controversy,  It  was 
Incumbent  upon  U  to  offer  evidence  to  prore 
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Oat  it  consUtated  a  put  of  the  nav^ble 
dianneL 

The  principles  whlcih  contnd  the  ri^te  of 
flie  state  In  tide  lands.  Its  powers  to  make 
dispositions  of  sndi  lands,  and  the  rights  of 
mtmldpallties  to  whom  It  has  ddegated  the 
disposition,  supervision,  and  control  of  snch 
lands,  have  been  the  sabject  of  extmded  con- 
dderatlon  by  this  court  In  cases  dedded  since 
the  present  action  was  b^n.  People  t.  Cal- 
ifornia Flab  Company.  186  CaL  676, 138  Pac 
19;  People  t.  3.  P.  Co..  166  Cftl.  614. 1S8  Pac. 
M;  People  r.  S.  P.  Co.,  166  Oal.  627,  138 
Pac.  103;  People  t.  Banning  Co.,  166  Cal. 
630.  138  Pac.  100;  People  t.  Banning  Co., 
166  Oal.  635.  138  Pac.  101;  People  t.  Ban- 
nlDg  Ga,  167  C&L  643.  140  Pac.  587:  People 
T.  Banning  Co.,  167  Oal..  652.  140  Pac.  601 ; 
Patton  T.  U  A..  169  Cal.  521.  147  Pac.  141 ; 
Knadson  t.  Kearny,  171  Cal.  260,  162  Pac. 
541.  Tbe  last  case  dted  deals  partlcolariy 
with  the  subject  of  dispositions  of  tidelands 
to  the  dty  of  San  Frandsoo  In  furtherance 
of  navlgaUon.  The  briefs  in  the  prerent  case 
discass  these  gneetions  extenslTely,  and  en- 
deavor to  apply  the  prindples  there  laid 
down  to  tlie  fiicts  existing  in  this  case.  In 
view  ot  the  lack  of  erldmce  to  prove  pos- 
aession,  we  do  not  think  the  questions  arise, 
and  ttierefbre  we  dedlne  to  consider  them. 

The  iadgm«it  Is  affirmed. 

We  concur:  ANOBIXOTTI.  C.  J. ; 
SLOSS.  J.;  MELVIN,  J.;  WILBUR,  J.; 
RICHARDS,  Judge  pro  tem.;  VICTOR  B. 
SHAW,  Judge  pro  tem. 


(177  Cal.  6K) 

In  T«  BYAerS  ESTATE.   (&  F.  8448.) 
(Snpreme  Court  of  California.    Feb.  23,  1918.) 

1.  Wills  «=:9421  —  Judohxnt  ADMiinna  to 
Pbobatb~Gou.atsbal  Attack. 

A  judgment  admitting  a  will  to  probate, 
from  which  an  appeal  was  taken,  and  which 
bad  become  final,  could  not  be  collaterall;  at- 
tacked by  motion  to  strike  on  the  ground  that 
it  waa  not  a  wilL 

2.  Judgment   «=»486(1)  —  Cou^TEftAL  At- 
tack. 

A  decree  in  a  proceeding  in  rem  pronounced 
br  a  court  competently  jnrisdictioned  is  not  ab- 
•uutelr  void  because  it  plainly  disobeys  tbe  law. 

Department  2.  Appeal  from  Superior 
Court,  Alameda  County;  Wm.  .H.  Wells, 
Judge. 

In  the  matter  of  the  estate  of  John  O. 
Kyan,  dec^ised.  Motion  by  James  Reld  and 
Mary  Htzgerald  to  strike  from  the  records 
of  tbe  probate  court  the  ijurported  will  of  tbe 
deceased  of  which  H.  B.  Mehrmann  was  pro- 
pcHient  From  an  order  denying  the  motion, 
the  contestants  appeal.  Affirmed. 

George  Ingraham,  of  Oakland,  for  appel- 
lants. Abe  P.  Leach  and  Harry  Si  Learii, 
both  of  Oakland,  for  respradoit. 


ISMJVTN,  J.  This  !■  an  Bjfpeel  from  an 
order  denying  the  motion  of  appellants  to 
strttie  fran  the  records  of  tbe  probate  court 
tbe  allseed  and  purpwted  last  wiU  and  tea- 
tameut  of  the  deceased.  It  appears  that  in 
1010  appellants  filed  in  the  superior  court  a 
contest  of  tbe  will  of  JcAm  O.  Ryan,  deceased, 
and  a  petition  for  tbe  revocation  of  the  pro- 
bate therectf.  Respondent,  Mebnnann,  an- 
swered, a  trial  was  had  upon  issue  Joined, 
and  a  judgment  and  decree  was  entered  In 
favor  of  the  said  Mehrmann  finding,  among 
other  things,  "that  said  instrument  contains 
the  matters  and  things  required  by  law  to  be 
contained  and  set  ft>rtb  In  a  last  wilL"  Sub- 
sequently an  appeal  was  taken  by  these  ap- 
pellants to  this  court,  and  the  judgment  ot 
the  superior  court  bad  become  final  before 
the  present  motion  was  made. 

[1]  Tbe  sole  contention  of  ai^llants  la 
that  the  purported  will  Is  not  In  reality  a 
will  at  all  and  diiq>08e8  of  no  property.  But 
this  is  a  question  which  we  need  not  dis- 
cuss, because,  in  our  opinion,  the  judgment 
and  decree  is  invulnerable  to  collateral  at- 
tach such  as  that  which  aEq)^lant8  seek  to 
make  In  this  proceeding.  The  superior  court 
at  tbe  time  it  made  the  order  admltting-the 
wiU  to  probate  not  only  had  tbe  instrument 
before  it,  but  also  bad  the  advantage  of  parol 
evidence  as  to  the  att»dlng  drctunstanees 
connected  with  its  execution.  Mitchell  v. 
Donohue.  100  OaL  202,  34  Paa  614,  88  Am. 
St.  Rep.  279.  But,  aside  from  this  fact,  it  la 
tbe  rule  in  GaUfomla  that  a  Judgment  ad- 
mitting a  wIU  to  probate  is  a  Judgment  in 
rem,  and  may  not  be  thus  collaterally  attack- 
ed. Matter  of  the  Will  of  Warfleld,  22  Oal. 
61;  Bogem  v.  King,  22  CaL  72;  Estate  of 
Twombley,  120  Cal.  350,  62  Pac.  816. 

[2]  Counsel  for  appellants  seems  to  idn  his 
faith  upon  the  case  of  Bla(^sber  Co.  v. 
Northrop;  17^  Ala.  100.  67  Sooth.  743,  42  U 
R.  A.  (N.  S.)  454,  in  which  tbe  Supreme  Court 
of  Alabama  held  that  a  decree  showing  on  its 
face  that  a  will  admitted  to  probate  was  not 
attested  as  required  by  statute  Is  subject  to 
collateral  attack.  Bven  if  we  were  to  follow 
tbe  reasoning  of  that  case.  It  would  hardly 
be  authority  in  California,  particularly  in 
view  of  the  fact  that  ia  the  opinion  great 
stress  is  laid  upon  the  point  that  tbe  inva- 
lidity of  the  will  appears  upon  tbe  face  of 
the  decree,  while  in  the  matter  at  bar  appel- 
lants sought  to  show  tbe  invalidity  of  the 
will  by  proof  aliunde.  In  that  case  Mr.  Jus- 
tice McClellan  filed  a  very  powerful  dissent- 
Ing  opinion  In  which,  among  other  things,  he 
said: 

"Tbe  idea  that  a  decree  in  a  proceeding  in 
rem  pronounced  by  a  court  competently  jurla- 
dictioned  to  so  pronounce  is  absiMotely  void  be- 
cause It  plainly  disobeys  tbe  law  Is,  It  seems  to 
me,  a  startling  proposition,  tbe  consequences  of 
which  will  be,  if  applied,  profound,  widespread, 
and  recurrently  surprising.  Res  judicata,  aa 
referred  to  collateral  assailment,  becomes  a 
shadow  merely,  instead  ot  a  wholesome  and  !m- 
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pmtlTdj  neceMsry  doctrine^  it  mdi  an  Idea 
finally  and  folly  preraila.'* 

With  tliese  sentiments  we  thonra^ly 
agree,  but,  even  If  we  wen  Inclined  to  follow 
the  reasmtns  of  tlie  majori^  of  the  cooit  in 
tBsit  case,  we  would  find  oureelvee  confronted 
by  a  different,  doctrine  established  for  many 
years  in  CaUfomla. 

It  follows  that  the  order  appealed  from 
mnst  be  aflOrmed ;  and  it  Is  so  ordered. 

We  concur:  VICTOR  B.  SHAW,  Judge 
pro  t^ ;  WII^UR,  J. 

(176  Cal.  711) 

MAHAFFEY  et  al.  v.  INDUSTRIAL  ACCI- 
DENT COMMISSION.    (S.  F.  8362.) 
(Supreme  Court  of  California.    Dec.  14,  1017.) 

Master  and  Sebtant  ^9385(1)— Workmen's 
Compensation  Act— Fixing  ^^.nnualEarn- 

INOS. 

Employment  in  the  work  of  cleaning  roofs, 
preliminary  to  paintins  them,  in  which  an  em- 
ployd  waa  injured,  being  irregular  and  only  oe- 
casional,  his  average  annual  earnings  are  to  be 
fixed,  not  according  to  the  method  provided  by 
Workmen's  Compensation  Act  (St.  1913,  p.  279) 
17.  subde.  1,  2,  as  amended  by  St.  1915,  Dp. 
086,  1087,  both  of  which  contemplate  a  kind 
of  employment  that  is  permanent  and  steady, 
but  according  to  subdivision  3,  as  amended  by 
St.  1915,  p.  1087,  providing  that,  where  the 
foregoing  methods  cannot  reasonably  and  fair- 
ly be  applied,  such  earnings  shall  be  taken  at 
such  sum  as  ahaU  reasonably  represent  his  av- 
erage annual  earning  capacity  in  the  kind  o£ 
employment  in  which  he  was  injured,  or  in  any 
employment  comparable  therewith,  but  not  of  a 
higher  class,  which  sum  must  be  arrived  at  by 
ascertaining  from  evidence  what  his  earning  ca- 
pacity in  fact  was. 

In  Bank.  Certiorari  by  N.  W.  Mahaffey 
and  another  against  the  Industrial  Accident 
Commission.  Award  annulled,  and  proceed- 
ings remanded. 

Redman  &  Alexander,  of  San  Francisco, 
for  petitioners.  Christopher  M.  Bradl^,  of 
San  Francisco,  for  respondent 

SLOSS,  J.  Certiorari  to  review  an  award 
of  the  Industrial  Accident  Commission.  Ma- 
ha^ey.  one  of  the  petitioners,  was  a  contrac- 
tor. In  the  performance  of  contracts  for  re- 
pairing and  painting  roofs,  be  sometimes 
found  it  necessary,  before  painting  a  roof,  to 
have  the  moss  and  dirt  scraped  from  the 
shingles.  Rees  was  employed  by  Mahaffey 
to  do  work  of  this  character,  and  while  so 
employed  fell  from  a  roof  and  was  injured. 
The  commission  found  he  had  sustained  a 
pamanrait  partial  disability  equal  to  25U 
per  cent  of  total  disability,  ^titling  him  to 
a  disability  Indemnity  of  65  per  cenL  of  his 
average  weekly  earnings  for  a  period  of  101 
weeks.  Workmen's  Comp.  Act,  |  15.  The 
average  annual  earnings  were  found  to  be 
f90(^  and  the  average  weekly  earnings 
917.81.  Certain  payments  having  already 
been  made  before  the  Institution  of  the  pro- 
ceedings, the  commission  found  the  balance 
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dne  to  be  $200.60.  The  petttttmer^  who  are 
the  employer  and  his  insurance  carrier,  at- 
ta^  the  award  upon  the  ground  prlndpaUy, 
that  the  evldace  does  not  snataln  the  flndtng 
with  respect  to  Bees'  avwage  weddy  earn- 
ings.. 

Bees  was  68  ytmts  of  age,  and  not  engaged 
in  any  fixed  or  steady  employment  He  own- 
ed some  improved  real  projterty,  and  devoted 
part  of  his  time  to  Its  care  and  repair,  and 
to  looking  after  some  property  belonging  to 
his  wif&  He  also  took  occasional  Jobs  fmn 
Uahaff^  in  cleaning  roofs,  and  was  some- 
times employed  casually  by  others  in  differ- 
ent  kinds  of  work.  He  was  paid  Mahaf- 
fey at  the  rate  of  $3  a  day.  The  tirorK  ot 
cleaning  roofs  was,  however,  intermittent  In 
character,  and  It  is  clear  from  all  the  testi- 
mony that  Kees  was  not  engaged  in  It  for 
more  than  16  to  20  days  a  year.  Mahaffey 
had  hired  other  men  to  do  work  of  the  same 
kind;  but,  as  be  testlQed,  it  was  a  special 
kind  of  work,  and  he  could  not  readily  "pick 
up"  men  to  do  it  Tbe  evidence  In  the  rec- 
ord, and  every  inference  that  may  fairly  be 
drawn,  indicate  that  employment  of  this  kind 
was  occasional  and  Irr^ular,  and  tliat  nei- 
ther Rees  nor  any  one  else  was  employed 
steadUy  at  it 

The  commission  fixed  the  ^pioy^'s  annual 
earnings  at  300  times  his  daily  waga  This, 
we  think,  was  not  in  accord  with  the  statu- 
tory provision  applicable  to  the  case  shown 
by  the  evidence.  Under  section  17  of  the 
Workmen's  (Ik)mpenBatlon  Act,  weekly  earn- 
ings shall  tie  one  fifty-second  of  the  average 
annual  earnings,  and  average  annual  earn- 
ings are  to  be  arrived  at  as  follows: 

"(1)  If  the  injured  employ^  has  worked  in  the 
same  employment,  whether  for  tbe  same  employ- 
er or  not,  during  substantially  the  whole  of  the 
year  immediately  precedin<r  his  injury,  his  aver~ 
age  annual  earnings  shall  consist  of  three  hun- 
dred times  the  average  daily  earnings,  wage  or 
salary  which  he  earned  as  such  employ^  during 
the  days  when  so  employed. 

"(2)  If  the  injured  employ^  has  not  so  worked 
in  such  employment  during  substantially  tbe 
whole  of  such  immediately  preceding  year,  his 
average  annual  earnings  shall  consist  of  three 
hundred  times  the  average  daily  earnings,  wage 
or  salary  which  an  employ^  of  the  same  class, 
working  substantially  the  whole  of  such  imme- 
diately preceding  year,  in  the  same  or  a  similar 
kind  of  employment,  in  tlie  same  or  a  neighbor- 
ing place,  earned  during  the  days  when  so  em- 
ployed. 

"(3)  In  every  case  where  for  any  reason  tbe 
foregoing  methods  of  arriving  at  the  average 
annual  earnings  of  the  injured  employ^  cannot 
reasonably  and  fairly  be  applied,  such  annual 
earnings  shall  be  taken  at  aucti  sum  as  shall  rea- 
sonably represent  tbe  average  annual  eurning 
capacity  fft  the  injured  employs  at  the  time  o£ 
tbe  hijury  in  the  kind  ot  employment  in  which 
he  was  then  working,  or  in  any  employment 
comparable  therewith,  but  not  of  a  higher 
class." 

Subdivision  1  obvloosly  cannot  be  looked 
to  in  the  [nvaent  case,  because  Beea  had  not 
worked  In  this  employmrat  during  substan- 
tially the  whole  of  tbe  preceding  year.  Tlie 
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mmmisslon  seems  to  have  gone  on  the  view 
that  snbdlTialoii  2  was  the  goTerolng  provl- 
Bfon.  Bat  we  think  this  subdivision  equally 
inax^eableu  Under  its  terms  the  annual 
earnings  are  measured  by  300  times  the  doily 
earnings  of  an  employ^  of  the  same  dass 
working  substantially  the  whole  of  the  pre- 
ceding year  in  the  same  or  a  similar  employ- 
ment As  we  have  Indicated,  there  Is  no  evi- 
dence that  any  one  else  engaged  In  this  em- 
ployment or  a  similar  one  did  or  could  work 
during  substantially  the  whole  of  the  year. 
Both  subdivisions  1  and  2  contnnplate  a  kind 
of  employment  which  Is  permanent  and 
steady,  and  which,  for  that  reason,  affords  to 
an  employ^  the  possibility,  at  least,  of  earn- 
ing annually  an  amount  measured  by  the 
number  of  working  days  in  a  year,  estimated 
and  fixed  by  the  act  at  300.  Where  this  kind 
of  employment  Is  not  ^own  to  exist,  the 
case  falls  within  sabdlvislon  3,  under  which 
the  annual  earnings  are  to  be  token  as  the 
sum  whidi  will  "reasonably  represent  the 
aver^  annual  earning  capacity"  of  the  «n- 
ploy£  "in  the  kind  of  employment  in  which 
be  was  then  working,  or  in  any  employment 
comparable  therewith,  but  not  of  a  higher 
class."  Under  this  subdivisiim,  the  amount 
of  annual  earnings  is  not  reached,  by  mnltl- 
plying  the  employes  dally  earnings  by  any 
arbitrary  figure,  bnt  by  ascertaining  from  the 
evidence  what  his  earning  capacity  in  fact 
was.  The  evidence  before  the  C(»nmlsaIon 
did  not  show  that  Bees  could  have  earned  in 
the  employment  in  gnestion,  or  ti^  any  em- 
ployment comparable  to  It,  anything  more 
than  the  amonnt  which  he  had  actually  earn- 
ed in  the  past,  which  was  but  a  fraction  of 
the  amount  fixed  by  ttie  ccKnmission  as  his 
average  annual  earnings.  The  award  must 
therefore  fall,  inasmndi  as  the  commission's 
authority  to  make  an  award  d^nds  upon 
evidence  tending  tp  show  the  existence  of  the 
conditions  justifying  the  award. 

Tbe  award  is  attacked  upon  a  further 
ground,  bat  this,  we  think,  involves  merely 
a  question  of  fact,  upon  which  the  comrals- 
[don's  finding  Is  conclusive  If  it  have  any  sup- 
port in  the  record.  The  finding'  Is  not  with- 
out such  support. 

The  award  is  annulled,  and  the  proceeding 
remanded  to  the  commission  for  further  pro- 
ceedings not  inconsistent  with  the  views  here- 
in expressed. 

We  concur:  ANGELLOTTI,  C.  J. ;  SHAW, 
J.;  HELYlNf  J.;  HBNSHAW,  J. 

077  Oal.  m)  ' 

TUBNER  et  al.  v.  KAST  SIDB  OANAL  & 

IBRIQATION  GO.  (Saa  2742.) 
(Supreme  Onirt  of  OaUftwnla.   Feb.  20,  19ia) 

L  Costs  «s»222  —  Aixowauci  —  Statutes 
— Ohaitoe  or  RuiEs. 
Although,  when  a  brief  was  printed,  recov- 
ery vt  expense  therefor  aa  costs  waa  not  lawftd, 


such  may  be  so  allowed  under  provisions  of 
Code  Civ.  Proc.  S  1027.  which  later,  but  before 
decision  on  appeal,  went  into  effect;  costs  bting 
but  an  incident  to  a  judgment 
2.  Costs  «=32M(1)  —  Appeal  —  Exfenbb  OF 

Transcript— "Actually  Paid  Out  in  Gon- 

heotion  with  Appeal." 
In  view  of  Code  Civ.  Proc.  5  1027,  specify- 
ing "amounts  actually  paid  out,"  where  appel- 
lant used  a  transcript  of  the  evidence,  which 
she  secured  and  paid  for  prior  to  the  Judgment 
appealed  from,  and  was  at  no  expense  therefor 
thereafter,  the  expense  of  such  transcript  cannot 
be  taxed  as  costs  on  appeal. 

In  Bank.  Appeal  from  Superior  Court, 
Merced  County;  K.  X.  Rector,  Judge. 

Action  by  Elizabeth  Turner,  administra- 
trix of  William  C.  Turner,  deceased,  and 
others,  against  the  East  Side  Canal  &  Irri- 
gation Company,  a  corporation.  After  judg- 
ment, appeal,  and  reversal  (lt>9  Cal.  052,  147 
Pac.  579),  order  was  made  denying  defend- 
ant's motion  to  tax  costs,  from  which  it  ap- 
peals.  Reversed,  with  directions. 

James  F.  Peck,  of  San  Frandsco  (Charles 
W.  Byrnes,  of  San  Francisco,  of  counsel), 
for  appellant  Edward  F.  Treadwell,  of  San 
Francisco,  Frank  H.  Short,  of  Fresno,  and 
George  F.  Buck,  of  Stockton,  for  respond- 
ents. 

ANGEC/LOlTri,  O.  3.  On  an  appeal  by  the 
plaintUfs  in  this  actl(»  the  part  of  the  judg- 
ment appealed  from  was  reversed.  168  Cal. 
103,  142  Pac.  69.  Upon  the  going  down  ot 
the  remittitur  the  plaintiffs  filed  a  memo- 
randum of  their  costs  on  appeaL  A  motion 
to  Iiave  coats  taxed  by  the  court  was  made 
by  defendant,  and  this  motion  was  denied. 
We  have  here  an  appeal  by  defendant  from 
the  mrder  denying  this  motion. 

[1]  The  appeal  presents  the  anestion  of 
the  right  of  plaintiffs  to  recover  as  costs  of 
the  appeal  the  amounts  shown  by  two  items 
of  the  monorandnm  of  costs.  The  statute 
in  force  at  the  time  the  decision  of  reversal 
by  this  court  was  rendered  (June  29,  1914) 
was,  80  far  as  material,  as  follows: 

"The  party  entitled  to  coats,  or  to  whom  costs 
are  awarded,  may  recover  all  amounts  actually 
paid  out  by  him  in  connection  with  said  appeal 
and  the  preparation  of  the  record  for  the  anneal, 
including  the  costs  of  printing  briefs;  provided, 
however,  that  no  amount  shall  l>e  allowed  as 
costs  of  printing  briefs  in  excess  of  fifty  dollars 
to  any  oae  party."  Section  1027,  Code  Cftv, 
Proc. 

The  memorandum  of  coats  included  an 
Item  of  $50,  being  part  of  the  cost  of  print- 
ing plaintiffs*  brief  on  their  appeal.  The  ob- 
jection to  this  item  is  that  at  the  time  the 
brief  was  printed  and  filed  there  was  no  law 
authorizing  the  recovery  of  any  part  of  the 
expense  thereof  as  costs.  After  such  filing 
and  prior  to  our  decision  of  reversal  the 
statute  was  amraded  to  read  as  hereinbefore 
set  forth.  Defendant's  claim  is  that  the 
statute  may  not  be  read  as  applicable  to 
briefs  printed  and  filed  prior  to  the  taking 
effect  of  the  amendmoit   Precisely  the  sit- 


^sator  otbtr  caMS  sm  nnu  topic  aol  KBT-KOUBBR  la  all  Xer-NomlwrMl  Slgaats  and  IndsxM 


Digitized  by 


Google 


300 


m  PACIFIC 


BGPORTBB 


(CaL 


nation  here  presented  was  presented  in  Cain 
T.  French.  29  CaL  App.  725,  166  Pac.  518. 
On  the  theory  that  costs  are  but  an  incident 
of  a  Judgment,  and  that  the  rule  pertaining 
to  their  allowance  may  be  changed  or  modi- 
fied by  statute  during  the  pendency  of  the 
proceeding,  It  was  held  by  the  District  Court 
of  Appeal  of  the  First  District  that  the  statr 
ute  in  force  at  the  time  the  judgment  on  the 
appeal  is  given  controls,  and  that  the  party 
was  therefore  entitled  to  recover  the  cost  of 
printing  the  brief,  not  exceeding  $50.  A  peti- 
tion for  a  bearing  in  this  court,  was  denied. 
That  costs  are  but  an  incident  to  the  judg- 
ment has  many  times  been  declared,  as  it 
was  In  JJegble  v.  Begble,  128  Cal.  154.  60  Pac. 
067,  49  L.  Jt.  A  141,  where  it  was  also  said 
that  their  recovery  is  governed  by  the  statute 
In  force  at  the  time  the  right  to  have  them 
taxed  accrued.  This  appears  to  be  the  gen- 
eral rule.  In  so  far  as  costs  on 'appeal  are 
concerned,  this  tlqie,  as  was  held  in  Eaton  t. 
Southern  Pacific  Co.,  81  Cul.  App.  379.  160 
Pac.  687,  Is  the  time  of  the  rendition  of  the 
Judgment  on  appeal  We  think  the  question 
presented  was  correctly  decided  In  Cain  v. 
French,  supra.  It  follows  that  the  lower 
court  did  not  err  In  allowing  this  Item. 

[2]  The  other  item  was  one  of  $882.60.  be- 
ing fpr  "Preparing  record  on  appeal,  tran- 
script of  testimony,  8,826  folios,  at  lOcts.. 
$8^.60."  It  sufficiently  appears  from  the  af- 
fidavit of  one  of  the  plahitlfls*  attorneys 
that  no  amount  whatever  was  actually  paid 
out,  or,  Indeed,  any  pecuniary  liability  Incui^ 
red,  in  the  matter  of  this  transcript  of  testi- 
mony at  any  time  after  the  judgment  ap- 
pealed tnm  was  glren,  or,  so  far  as  appears, 
wltb  any  view  to  taking  any  appeal.  At  the 
time  of  tbe  trial,  which,  accordii^  to  the  af- 
fidavit, commenced  In  the  year  1906,  the 
trial  court  ordered  the  testimony  written  up 
at  the  expense  of  the  parties  for  the  purjMS- 
es  of  the  trial,  and  plaintiffs  at  the  same 
time  ordered  an  extra  copy  for  their  own 
use,  thereby  obtaining  the  same  at  one-b)ilf 
the  rate  charged  for  a  single  copy.  The 
amount  charged  and  then  paid  by  pla&itlffs 
to  the  shorthand  r^rter  for  this  extra  copy 
was  $882.60,  and  It  la  this  payment  that 
plaintiff  seeks  to  recover  as  costs  of  appeaL 
Subsequently  the  Judgment  was  given  against 
plaintiffs,  and  they,  in  due  time,  took  their 
appeaL  On  that  appeal  plainttffs  presented 
the  record  provided  by  section  953a  et  seq. 
of  the  Code  of  ClvU  Procedure  (enacted  In 
1907),  which  includes  a  transcription  of  the 
notes  of  the  shorthand  reporter  of  the  pro- 
ceedings at  the  trial,  certified  by  him  and 
settled  by  the  judge.  To  procure  such  a  rec- 
ord, which  will  be  available  for  use  on  an 
appeal,  it  la  essential  that  the  party  prepar- 
ing to  appeal  shall,  within  a  specified  time 
after  Judgment,  file  a  demand  for  the  prepa- 
ration of  the  same,  in  pursuance  of  which 
the  reporter  transcribes  his  notes  and  certi- 
fies the  aame^  being  paid  by  such  party  the 


charge  allowed  by  law  therefor.  Such  a 
payment,  of  course,  can  be  recovered  as  a 
cost  of  appeal,  being  an  amount  actually 
paid  out  in  the  preparation  of  the  record 
on  appeal.  In  the  case  at  bar  the  plaintiffs, 
having  made  the  demand,  arranged  with  the 
reporter  to  use,  in  making  up  his  transcript, 
their  copy  which  they  had  obtained  and 
paid  for  during  the  trial.  This  was  done, 
and,  as  we  have  said,  It  sufficiently  appears 
that  nothing  whatever  was  paid  ont  by 
plaintiffs  on  account  thereof.  It  would  have 
cost  double  the  amount  to  have  had  the  re- 
porter prepare  a  new  transcript  in  the  usual 
way  for  the  purposes  of  the  appeal,  and  the 
whole  thereof  would  have  been  recoverable 
as  costs.  Defendant  has  not  waived,  by  stip- 
ulation or  otherwise,  the  right  to  object  to 
this  item  of  alleged  costs.  The  question  is 
whether,  imder  these  circumstances,  the  orig- 
inal cost  of  the  transcript  to  the  plaintiffs 
can  be  recovered  by  them  as  costs  of  appeaL 
We  are  satisfied  that,  in  view  of  the  lan- 
guage of  our  statute  (section  1027,  Code 
Civ.  Proc),  and  notwithstanding  much  ap- 
parent reasonableness  in  plaintiffs'  claim, 
this,  question  must  be  answered  in  the  nega- 
tive. The  right  to  recover  costs  exists  sole- 
ly by  virtue  of  statute  (Begbie  v.  Begble,  128 
Cal.  154,  60  Pac.  667,  49  L.  B.  A  141),  and 
warrant  for  their  recovery  must  be  found  in 
some  statute.  In  the  absence  of  statutory 
authorization,  it  cannot  avail  that  under  the 
circumstances  of  a  particular  case  It  appears 
to  a  court  that  a  charge  is,  as  matter  of 
fact,  fair  and  reasonable.  Our  statute  re- 
garding this  matter  Is  plain  and  unambigu- 
ous, and  clearly  confines  the  recovery  of 
costs  of  appeal  to  "amounts  actually  paid 
out  •  •  •  In  connection  with  said  ap- 
peal and  the  preparation  of  the  record  for 
the  appeal,  including  the  costs  of  printing 
briefs,"  etc  We  are  utterly  at  a  loss  to  see 
bow,  upon  the  facts  here  shown,  it  can  rea- 
sonably be  held  that,  in  so  far  as  this  tran- 
script Is  concerned,  any  amount  was  "actu- 
ally paid  out,"  either  "in  connection  with 
said  appeal"  or  In  "the  preparation  of  the 
record  for  the  appeal."  By  reason  of  the 
fact  that  plaintiffs,  at  the  time  the  Judgment 
against  them  was  given,  already  had  a  tran- 
script of  the  proceediiigs  of  the  trial  and 
were  able  to  arrange  with  the  r^orter  with- 
out cost  to  them  to  certify  that  transcript, 
they  were  put  to  no  cost  whatever  by  reason 
of  the  appeal,  in  so  far  as  the  preparation 
of  a  record  for  the  appeal  was  coucerned. 
The  record  for  the  appeal  under  section 
953a.  in  so  far  as  the  reporter's  transcript 
is  concerned,  is  the  transcript  furnished  by 
him  in  response  to  the  legal  demand  there- 
for, made  after  Judgment  and  within  the 
time  and  in  the  manner  specified  in  the  sec- 
tion. When  the  record  is  prepared  under 
this  section,  It  is  the  money  that  the  appel- 
lant Is  actually  compelled  to  pay  out  to  ob- 
tain this  record  that  he  is  entitled  to  tecpr- 
er.  If  perchance  be  is  able,  by  arrangement 
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with  the  reporter,  to  so  utllla^  In  the  prep- 
aration of  the  reporter's  transcript  material 
that  he  had  acquired  before  judgment  and 
then  owns,  that  the  reporter's  charge  will  be 
lessened,  or,  as  here,  entirely  obviated,  so 
much  the  better  for  all  parties,  for  him  In 
the  event  that  he  loses  on  appeal,  and  for 
the  adverse  party  in  the  event  that  he  wins. 
But  the  original  cost  of  that  material  Is  not 
an  expense  to  which  he  was  put  by  reason 
of  the  appeal  (Bank  of  Woodland  v.  Hiatt, 
59  Cal.  5S0),  and  was  not  money  actually 
paid  out  In  connection  with  the  appeal  or  in 
the  preparation  of  the  record  for  the  appeal. 
While  the  facts  are  somewhat  different,  the 
expense  of  this  transcript  was  Just  as  must 
"purely  an  expense  In  the  conduct  of  the 
case  In  the  superior  court  and  ♦  •  •  not 
a  part  of  the  preparation  of  the  record  for 
the  appeal,"  as  was  the  transcript  in  EJaton 
v.-  Southern  Pacific  Co.,  31  Cal.  App.  379, 
160  Pac.  687,  and  this,  altogether  regardless 
of  whether  It  was  a  legitimate  item  of  costs 
in  that  court.  It  was  not  a  cost  of  appeal. 
In  view  of  the  plain  language  of  our  stat- 
ute, we  cannot  adopt  the  Tlew  enunciated  in 
Akerly  v.  Vilas,  23  Wis.  e2a  It  follows, 
from  what  we  have  said,  that  the  Item  In 
question  should  not  have  been  allowed. 

There  is  no  force  in  the  claim  that  the 
cost  bill  was  not  properly  verified. 

The  order  appealed  from  is  reversed,  with 
direcUons  to  the  court  below  to  disallow  the 
Item  of  $882.60  for  transcript  of  testimony, 
and  to  tax  plalntUEs*  cmts  on  said  appeal  at 
the  sum  of  $80.75. 

We  concur:  WILBUB,  J.;  MELVIN,  J.; 
SLOSS,  J.:  SHAW.  J.;  VICTOR  E.  SHAW. 
Judge  pro  tean. ;  BIGQARDS,  Judge  pro  tern. 

an  cti.  EGO)  «— 

THOMAS  T.  FUBSMAN  et        (S.  F.  7569.) 

{Sopreme  Court  of  Oalifotnla.   Feb.  18,  1918.) 

L  ACKNOWUEDOICKKX  «=S>54— E^FTBCI  —  "ElX- 
BCDTJON." 

Under  Code  Civ.  Proc.  §  1933,  providing 
that  the  executioQ  of  an  instrument  is  the  sub- 
scribiiig  and  delivering  of  it,  with  or  without 
■flixing  a  seal,  section  1948,  providing  that 
every  private  writing,  eicept  last  wills  and 
testatneota,  may  be  acknowledged,  or  proved 
and  certified,  in  the  manner  provided  for  the 
acknowledgment  of  conveyances  of  real  prop- 
erty, and  section  1951,  declaring '  that  every, 
nutroment  conveying  or  affecting  real  property, 
acknowledged  and  proved,  or  certified  as  pro- 
vided, may,  together  with  the  certificate  of  ac- 
knowledgmoit  or  proof,  be  read  in  evidence 
Titfaont  farther  proof,  an  assignment  of  a  cause 
of  actitm,  duly  acknowledged  in  the  same  man- 
aer  as  a  conveyance  of  real  property,  ^bere 
oncontradicted  and  produced  by  tbe  assignee, 
nguires  a  finding  of  due  execntlon  and  disliv- 
"7- 

(Ed.  JXiam.~Vm  other  definitions,  see  Worda 
aad  PhrsMS,  First  and  Second  Series,  Execute.] 

&  Nkw  Tkiai.  «»106(3>— Newlt  Discover- 
ed BVIDBHCX— RlQHT  TO  NEW  TRIAL. 

Where,  on  defendant's  testimony,  the  court 
nmid  Uiat  a  person  to  whom  plauitiS*8  as- 


signor furnished  supplies  and  materials  was  not 
defendant's  agent,  newly  discovered  evidence 
that  after  -such  findiiw  defendant  commenced 
an  action,  filing  a  vorlfled  complaint  allying 
that  such  person  was  liis  agent,  necessitates  a 
new  trial,  for  it  is  obvious  that  defendant  must 
either  have  falsely  testified,  or  made  a  false 
affidavit 

In  Bank.  Appeal  from  Superior  Court; 
Cil7  and  County  of  San  Francisco ;  Jaa.  M. 
Iroutt.  Judge. 

Action  by  Floyd  C.  Thomas,  substituted  for 
M.  A.  Vamey,  against  H.  C.  Fursman  and 
otber&  From  a  Judgment  for  defendant 
Wayraire.  and  an  order  denying  new  trial* 
plaintiff  appeals.  Reversed,  and  cause  re- 
manded for  new  trial. 

Joseph  K.  Hutchinson  and  Walter  Slack, 
both  of  San  Francisco,  for  appellant  H.  L. 
Clayberg  ond  Clayberg  &  Whltmore.  all  of 
San  Frandsoo*  for  resptHidents. 

RICHARDS,  Judge  pro  tern.  This  Is  an  ap- 
peari  from  a  judgment  in  favor  of  the  defend- 
ant R.  Waymlre,  and  from  an  order  denying 
the  plaintiff's  motion  for  a  new  trial.  The 
action  was  brought  to  recover  for  services 
rendered  and  for  machines,  materials,  and 
supplies  furnished  by  one  M.  A.  Vamey  to 
the  defendants  in  cmmectlon  with  the  per- 
formance of  certain  annual  assessment  work 
upon  certain  placer  mining  claims  at  Searles 
Lake  in  San  Bernardino  county;  said  claims 
having  each  been  located  In  the  name  of  one 
or  other  of  the  several  defendants  herein. 
These  several  locations  appear  to  have  been 
made  by  one  Henry  E.  Lee.  acting  on  bdialf 
of  each  of  the  defendants  in  .the  making 
thereof,  and  the  plaintiff  alleged  that  he  had 
been  employed  by  said  Henry  E.  Lee  as  the 
agent  of  each  ot  said  defendants  to  furnish, 
equip,  aud  operate  two  automobiles,  which 
were  to  he  used  In  transporting  the  necessary 
men,  material,  and  supplies  required  In  doing 
the  annual  assessment  work  of  each  of  the 
defendants  upon  these  dalma.  The  defend- 
ant Waymlre  in  his  verified  answer  denied 
the  authority  of  said  Lee  to  act  as  his  agent 
In  the  employment  of  tbe  plaintiff,  or  to  use 
the  machines,  materials,  or  8Uiq;)lies  alleged 
to  have  been  furnished  by  him.  The  cause 
came  on  for  trial  In  tbe  early  part  of  the  year 
1914,  and  on  April  ISth  of  that  year  the  trial 
court  made  a  minute  order  directing  Judg- 
ment In  favor  of  the  plaintiff  and  against  the 
defendant  Waymlre.  The  action  had  orig- 
inally been  begun  in  the  name  of  said  N'amey, 
but  In  the  meantime  and  prior  to  said  order 
for  Jud^ent  tbe  plaintiff  had  made  an  as- 
signment of  his  claim  to  Floyd  G.  Thomas, 
who,  after  said  order  for  Judgment,  moved 
the  court  for  permission  to  have  himself  sub- 
stituted as  plaintiff  in  tbe  action,  and  also 
for  leave  to  file  an  amended  complaint  setting 
up  such  asdgnment.  and  also  correcting  oex- 
tain  other  discrepancies  in  the  <nig;lnal  aon^ 
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plaint  The  court  granted  said  motion,  and 
after  such  amendment  had  been  made  and  on 
Jane  14th  filed  Its  findings  and  Judgm^t  In 
fBTor  of  the  substitnted  plaintiff  in  the  ac- 
tion. 

On  the  same  day  the  defendant  Waymlre 
served  and  filed  a  notice  of  motion  to  set 
aside  the  Judgment  Just  entered  against  him,, 
upon  the  ground,  among  others,  that  no  copy 
of  the  complaint  as  amended  had  been  served 
upon  him.  The  court  granted  said  motion 
and  permitted  the  defendant  Waymlre  to  an- 
swer the  amended  complaint.  This  he  did, 
at  first  by  way  of  demurrer,  which  the  court 
overruled;  whereupon  he  filed  an  answer,  re- 
peating his  former  denials  and  further  deny- 
ing the  sufficiency  of  the  assignment  of  the 
cause  of  action.  The  court  thereupon  pro- 
ceeded to  hear  evidence  upon*  the  Issue  pre- 
sented as  to  the  genuineness  and  due  execu- 
tion of  said  assignment  and  as  to  the  delivery 
thereof,  with  the  result  that  Judgment  was 
ordered  in  favor  of  the  defendant  Waymlre, 
the  court  making  general  findings  In  his  favor 
upon  the  issue  of  the  alleged  want  of  au- 
thority in  Lee  to  act  as  his  agent  in  the  em- 
ployment of  the  plalntifTs  assignor,  or  In  the 
use  of  the  machines,  material,  and  supplies 
alleged  to  have  been  furnished  by  the  latter. 
The  court  also  particularly  made  its  finding 
In  favor  of  Waymlre  upon  the  Issue  as  to  the 
due  execution  and  delivery  of  the  assignment, 
holding  tliat  due  execution  or  delivery  at 
such  assignment  had  not  been  proven. 

The  plalntiGE  in  due  time  moved  for  a  new 
trial  upon  a  number  of  grounds,  among  which 
was  the  insuCBcieQCy  of  the  evidence  to  Justi- 
fy the  finding  ot  the  court  that  no  proper  de- 
livery of  the  asdgnment  In  Question  tiad  been 
shown,  and  upon  the  farther  ground  of  newly 
discovered  evidence.  In  support  of  this  lat- 
ter ground  the  plabitlff  filed  an  affidavit  set- 
ting forth  the  fact  that  after  the  trial  of  the 
cause,  wherein  the  de^dant  Waymire  bad 
testified  that  Henry  B.  Lee  was  not  bis  au- 
thorized agent  in  making  the  arran^menta 
with  the  platntilTs  assignor  upon  which  this 
suit  was  predicated,  he  (Waymire)  liad  com- 
menced an  action  against  several  of  his  for- 
mer associates  In  the  matter  of  making  the 
locations  at  Searles  Lake  and  of  doing  the 
assessment  work  thereon,  and  that  Id  his 
t'erified  complaint  in  said  action,  which' was 
made  a  part  of  said  affidavit,  said  Waymlre 
bad  averred  explicitly  that  the  said  Henry  E. 
Lee  was  his  duly  authorized  agent  in  relation 
to  all  such  matters.  The  plalntitTs  motion 
loT  a  new  trial  having  been  denied  upon  all 
the  grounds  stated,  he  prosecutes  this  appeal 
from  the  judgment  and  order  so  made. 

[1]  in  support  of  the  appellant's  conten- 
tion tliat  the  trial  court  was  In  error  in  Its 
■(flndlng  to  the  effect  that  the  due  execution 
.and  delivery  of  the  assignment  of  the  original 
plaintiff's  cause  of  action  to  the  substituted 
plaintiff  and  present  appellant  herein  had  not 
beoi  proT^  appellant  called  attention  In  bis 


opening  brief  herein  to  the  fact  that  the  writ- 
ten assignment  In  question  had  been  produced 
in  court  by  the  attorney  of  record  originally 
for  the  assignor,  but  at  the  time  of  trial  for 
the  assignee,  who  knew  nothing  of  his  own 
knowledge  as  to  the  signature  of  the  assignor 
or  as  to  the  delivery  of  the  assignment,  his 
only  knowledge  upon  the  subject  being  deriv- 
ed through  correspondence  with  certain  other 
attorneys  who  had  retained  him  to  represent 
the  original  plaintiff,  and  from  whom  he  tiad 
received  the  assignment  in  question.  It  is, 
to  say  the  least,  very  doubtful,  whether  this 
evidence  standing  alone  in  the  record  would 
have  been  sufficient  to  have  supported  a  find- 
ing as  to  the  due  execution  and  delivery  of 
the  assignment  in  question;  but  upon  peti- 
tion for  rebearing  the  appellant  for  the  first 
time  directs  our  attention  to  the  fact,  as 
shown  in  Che  record,  that  the  assignment. in 
question  was  acknowledged  before  a  notary 
public,  who  had  duly  certified  to  the  execution 
thereof  by  the  assignor. 

This  additional  showing  being  entirely  un- 
contradicted puts  a  new  phase  upon  the  situa- 
tion, and  fumlshee'  sufficient  prima  facie 
proof  of  the  due  execution  and  delivery  of 
the  assignment  in  the  absence  of  evidence  to 
tbe  contrary.  SecUon  1933  ot  the  Code  of 
CSvil  Procedure  provides  that: 

"The  execution  of  an  instrument  is  the  sub- 
scribing and  delivery  of  it,  with  or  without  af- 
fixing a  seal." 

Section  1948  of  the  Code  of  CivU  Procedure 
provides  that: 

"Every  private  writing,  except  last  wills  and 
testaments,  may  be  acknowledged  or  proved  and 
certified  in  tbe  manner  provided  for  the  ac- 
knowledgment or  proof  of  conveyances  of  real 
property,  and  the  certificate  of  such  acknowl- 
edgment or  proof  is  prima  facie  evidence  of  the 
execution  of  tbe  writing  in  tbe  same  maaner  aa. 
if  it  were  a  conveyance  of  real  property." 

Section  1951  of  the  Code  of  CivU  Procedure 
provides  that: 

"Every  instrument  conveying  or  affecting  real 
property,  acknowledged  or  proved  and  certified, 
as  provided  in  the  Gvil  Code,  may,  togethec 
with  the  certificate  of  acknowledgment  or  proof, 
be  read  in  evidence  in  an  action  or  proceeding 
without  further  proof." 

The  assignment  in  question  having  been 
thus  duly  acknowledged  and  attested  and 
having  been  produced  in  court  from  the  pos- 
session of  the  assignee,  and  there  having  beea 
Introduced  no  evidence  whatsoever  to  contro- 
vert the  prima  fade  showing  of  tbe  due  execu- 
tion and  delivery  of  said  assignment  thus 
made,  the  trial  court  was  in  error  In  making  its 
finding  contrary  to  the  facts  thus  proven. 

[2]  The  other  points  urged  by  the  appel- 
lant as  grounds  for  a  reversal  relate,  with 
one  exception,  to  matters  of  procedure  during 
the  trial  of  the  cause  and  are  not  of  snfll- 
dent  merit  to  require  consideration  her& 
The  appellant,  however,  contends  that  tha 
court  Improperly  denied  his  motion  for  a  new 
trial  upon  the  ground  of  newly  discovered  evi- 
dence, and  since  this  point  relates  directly  to 
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tbe  credibility  of  tlie  defendant  Way  mire, 
npoa  wbow  testimony  as  a  wltneas  at  the 
Wal  the  conrt  made  Ito  finding  to  the  effect 
that  Henry  B.  Lee  was  not  the  authorized 
•gent  of  said  Waymlre  In  making  the  engage- 
mmta  with  the  plaintUTs  assignor  oat  of 
which  this  action  arose,  the  appellant's  con- 
tention In  this  regard  merits  consIderetitMi 
here.  Upon  the  trial  of  the  cause  the  defend- 
ant Waymire  testified  in  positive  terms  that 
said  Henry  E.  Lee  was  not  his  agent,  and 
bad  no  authority  as  such  to  engage  the  serv- 
ices or  use  the  machines,  material,  or  supplies 
of  the  plaintiff's  assignor  as  set  forth  in  the 
complaint.  Upcm  his  testimony  as  thns  given 
the  court  found  In  his  favor  upon  this  Issue. 
Upon  motion  for  a  new  trial  the  plaintiff 
produced  the  verified  complaint  of  said  Way- 
mlre in  an  action  commenced  by  him  subse- 
qaently  to  his  testimony  as  thus  given,  where- 
in said  Waymlre  explicitly  averred  that  said 
Henry  E.  Lee  was  his  duly  authorized  agent 
at  all  of  the  times  and  in  relation  to  all  of  the 
matters'  wherein  the  services  of  the  plain- 
tiff's assignor  had  been  enlisted.  This  show- 
ing was  undisputed  by  the  said  defendant 
Waymire,  and  in  our  opinion  it  furnished, 
In  view  of  the  circumstances  of  this  case,  a 
compelling  answer  why  the  plaintlfTs  mo- 
tion for  a  new  trial  should  have  been  graoted, 
dnce  it  showed  that  the  defendant  Waymlre 
bad  certified  falsely  either  as  a  witness  at 
the  trial  of  the  Instant  case  or  as  a  cnnplain' 
ant  in  the  sut>sequent  one. 

Upon  t>oth  of  the  foregoing  grounds,  there- 
ton,  the  Judgment  and  order  are  reversed, 
and  the  cause  remanded  for  a  new  trial. 

We  concur:  ANGELIX)TTI,  a  J.;  SLOSS, 
J.;  UELVIN,  J.;  WILBUR,  J. 


057  Cal.  537) 

In  re  BRADY'S  ESTATE. 
BBADT  et  at  V.  BBOPHX  et  aL 
(S.  r.  8431.) 

(Sapreme  Court  of  California.    Feb.  18,  1918. 
Rehearing  Deoicd  March  18, 1918.) 

L  EXECUTOBS  AJVD  ADMINISTRATORS  4S=S>1(>  — 

JcaisDiCTiON  TO  Appoint  —  Residence  — 
Evidence. 

Evidence  held  to  show  that  deceased's  resi- 
dence waa  Id  Maria  coanty  and  not  in  San 
rrancisco,  so  that  the  court  was  without  juris- 
diction to  appoint  administratrices  in  the  coun- 
ty of  San  Francisco. 

2.  EXECUTOBS  AND  AdHINISTBATOBS  ®=>10  — 

JuKisnicnoK  to  Appoint— Residence — Ev- 
idence. 

Where  deceased  deliberately  changed  his 
nddence  from  San  Francisco  to  Marin  count}', 
indicating  such  change  by  ttaving  his  registra- 
tioo  as  a  voter  in  Sut  Francisco  county  can- 
celed and  by  registering  in  Marin  county,  the 
entry  of  liis  name  in  telephone  books  by  his 
daasbter  as  a  resident  of  San  Francisco  was 
entitled  to  no  weight  in  determining  his  resi- 
ienee. 


Department  L  Appeal  from  Superior. 
Court,  City  and  County  of  San  Francisco; 
Thomas  F.  Graham,  Judge. 

Proceedings  in  the  estate  of  William  J. 
Brady,  deceased.  From  an  order  appointing 
Elizabeth  F.  Brophy  and  another  as  admin- 
istratrices of  the  estate,  Edward  B.  Brady 
and  another  appeal.  Reversed. 

Metson,  Drew  &  Mackenzie,  of  San  Fran- 
Cisco  (B.  H.  Ryan,  of  San  Francisco,  of  coun- 
sel), for  appellants.  Walter  H.  Unforth  and 
Charles  F.  Hanlon,  both  of  San  Francisco, 
for  respondents. 

SHAW,  3.  This  Is  an  appeal  from  an  or- 
der appointing  the  respondents  admlnlstra- 
'  trices  of  the  estate  of  WllUam  J.  Brady,  de- 
ceased. 

Brady  died  in  the  ctly  and  county  of  San 
Francisco,  on  April  11,  1917.  The  respond- 
ants  Elizabeth  F.  Brophy  and  Gabrielle  G. 
Traynor,  daughters  of  said  decedent,  filed  a 
petition  In  the  San  Francisco  superior  court, 
aslElng  that  tbey  be  appointed  administratric- 
es of  said  estate.  The  appellants  Edward  R. 
Brady,  a  son,  and  Mary  L.  Hyde,  a  daughter 
of  said  decedent,  appeared  In  opposiUon  to 
the  application,  and  alleged  ttiat  at  the  time 
of  the  death  of  said  decedent  he  was  not  a 
resident  of  the  city  and  county  of  San  Fran- 
cisco, but  was  a  resident  of  the  county  of 
Marin,  and  that  in  consequence  thereof  the 
superior  court  of  the  city  and  county  of  San 
Francisco  had  no  Jurisdiction  of  the  estate. 
The  only  question  presented  upon  this  ap< 
peal  Is  whether  or  not  the  said  decedent  was 
a  resident  ot  San  Francisco  or  a  resident  of 
the  city  of  Ross  in  the  County  of  Marin.  The 
finding  of  the  court  was  that  he  was  a  resU 
dent  of  San  Francisco,  and  thereupon  letter:: 
were  Issued  to  the  respondents  as  prayed 
for.  The  substance  of  the  evidence  may  be 
briefly  stated 

For  some  20  years  prior  to  bis  death  Brady 
had  owned  a  house  which  he  occupied  as  a 
brane,  at  182  Devisadero  street.  In  Sao  Fran- 
cisco, and  another  house  situated  In  the  ci^ 
of  Ross,  in  the  county  of  Marin,  which  be  al- 
so occupied  as  a  home,  spending  five  or  six 
months  of  each  year  during  the  wloter  In 
San  Francisco,  and  five  or  six  months  dur- 
ing the  summer  In  Ross.  Until  the  year  1814 
be  claimed  the  city  of  San  £^ancisco  as  his 
residence,  and  reglst«%d  as  a  voter  and  vot- 
ed there.  His  hatiit  of  life  during  all  these 
years  was,  as  above  stated,  to  live  about 
half  at  each  year  In  San  Frandsco,  and  the 
other  half  In  Ross.  During  the  time  be  lived 
in  San  Frandisco  be  frequoitly  went  to  Boss 
at  week-ends,  and  remained  there  a  day  or 
two,  returning  then  to  San  Francisco.  It  was 
also  his  bablt  while  he  stayed  In  San  Fran- 
cisco to  go  to  Boss  each  day  and  return  to 
San  Francisco  In  the  evening.  He  kept  a 
large  part  of  his  clothing  in  Ross  while  sleep- 
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Inc  In  San  Frandaoow  In  JxCj,  1014,  be  had 
Us  r^stmtlon  In  San  Francisco  canceled, 
and  registered  as  a  voter  In  Marin  county, 
stating  In  his  allldaTlt  for  that  purpose  that 
bis  residence  was  at  the  dty  of  Ross.  He 
had  nine  children.  Including  the  two  respond- 
ents, seven  of  whom  resided  In  and  about 
San  Frandsco.  The  two  rrapondents  did 
not  testis.  The  other  five  children  living 
near  San  Francisco  testified  as  witnesses,  de- 
claring tbat  at  the  time  of  changing  his  r%- 
IstratloQ,  and  afterwards,  the  decedent  re- 
peatedly said  to  them  tbat  be  liad  changed 
his  residence  from  San  Francisco  to  Ross 
with  the  purpose  of  becoming  a  citizm  of 
Rosa.  In  parsuance  of  tbls  intent  and  un- 
der this  registration  he  voted  at  Roas  in  that 
year  at  the  primary  election,  and  also  at  the 
general  election.  Thereafter,  in  February, 
ldl6,  he  again  registered  as  a  voter  In  the 
county  of  Marin,  declaring  that  his  residence 
was  In  precinct  No.  2,  In  the  city  of  Ross.  In 
pursuance  of  this  registration  he  again  voted 
In  that  city  at  the  primary  election  in  Au- 
gust. He  also  told  Mr.  Metson  and  Mr. 
Drew,  the  only  other  persons  who  testified, 
that  he  was  a  resident  of  Ross,  and  that  he 
voted  there.  This  was  all  the  evidence  on 
the  subject  of  his  residence,  except  the  tele- 
phone books  and  the  San  Francisco  City  Di- 
rectories for  1914,  1915,  and  1916,  each  of 
which  showed  an  entry  of  bis  name,  and  gave 
his  residence  at  182  De^sadero  street,  San 
E^randsco.  There  waa  no  proof,  however, 
that  either  of  Ibese  entries  was  anthoriaed 
hy  him,  but  bis  danghter,  Mrs.  Hyd^  who 
lived  with  falm  and  house  for  him,  tes- 
ttfled  that  abe  bad  .  his  name  put  in  the  tele- 
phone bo61c  because  nobody  knew  where  to 
find  him,  and  tbat  her  fathw  nevw  used  the 
telephone.  There  was  also  admitted  In  evi- 
dence a  notice  of  his  death,  published  there- 
after In  a  newspaper,  and  a  certificate  tnnn 
the  California  state  board  of  health,  showing 
the  report  of  his  death  made  by  his  em,  BJd- 
ward  B.  Brady.  Each  of  these  documents 
stated  that  his  residence  was  182  Devisadero 
street.  Each  of  course  was  prepared  after 
his  death. 

[1]  We  do  not  tliink  that  the  court  below 
was  Justified  from  this  evidence  In  finding 
that  the  deceased,  at  the  time  of  bis  death, 
was  a  resident  of  San  Francisco.  His  habit 
of  living  a  part  of  the  time  In  San  Francisco, 
and  a  part  of  the  time  in  Ross,  and  of  main- 
taining substantially  the  same  sort  of  an  es- 
tablishment at  each  place,  made  the  place 
of  his  residence  depend  upon  his  Intention  as 
manifested  by  his  acts  and  declarations  on 
the  subject.  The  outward  evidences  as  to  bis 
residence  were  the  same  with  respect  to  each 
place.  He  had  the  absolute  right  to  fix  the 
place  of  his  residence  at  either  place  as  he 
chose.  j 

[2]  The  evidence  tbat  he  did  change  the  I 


place  of  bis  residence  from  San  Francisco  to 
Boss  la  positive,  clear,  and  convincing,  and 
it  comprises  all  the  snbstantlal  evidence  on 
the  subject  A  court  is  not  at  liberty  to  over- 
rule the  determination  of  the  decedent,  or  to 
disregard  sndi  evidence,  in  the  absence  of 
any  substantial  evidence  to  tbe  contrary. 
The  oitrtes  In  tbe  telephone  books  were  first 
Inserted  in  1914,  and  (hey  were  explained  by 
the  testimony  of  Mrs,  Hyde  that  she  had 
them  inserted  so  tbat  i>eop1e  would  know 
where  to  find  him  In  San  Francisco.  The  en- 
tries In  the  directories  were  not  shown  to 
have  emanated  from  Brady,  and,  in  the  face 
of  his  condutrt  and  declarations  as  to  his  res- 
idence In  Ross,  they  are  entitled  to  no  weight 
as  evidence  of  legal  residence.  The  presump- 
tion that  a  person  Is  innocent  of  crime  is 
very  strong,  and  It  Is  not  to  be  assumed.  In 
the  absence  of  substantial  evidence  of  the 
fact,  that  Brady  committed  perjury  In  mak- 
ing his  affidavits  of  registration.  The  fact 
tbat  his  original  place  of  residence  was  San 
Francisco  la  of  no  force  to  raise  the  presump- 
tion that  It  continued  to  be  there  after  the 
year  1914,  as  against  the  positive  evidence 
tbat  In  that  year  he  deliberately  changed  It 
to  the  city  of  Ross.  The  evidence  does  not 
support  a  finding  that  at  the  time  of  his 
death  he  was  a  resident  of  San  Frandsca 
The  order  is  reversed. 

We  c(xicur:  SLOSS,  X;  ^OHARDS, 
Judge  pro  tern. 

(L7t  <M.  600) 

RANSOME-ORUMMET  CO.  t.  BENNETT 
«t  aL    (S.  F.  6859.) 

(Supreme  Conrt  of  CaUforaia.   Feb.  20,  1918.) 

1.  MumCIFAZ.  COBPOUTIONS  9=i^!i67(2) — CoH- 
PLAINT— CONSTBUOnON. 

Complaiot  in  action  to  foredose  lien  of  as- 
sessment for  street  improvement  must  be  held 
sufficient  as  against  objection  that  it  shows  that 
the  resolution  of  intention  for  tbe  work  was 
fatally  defective  in  its  description  of  the  loca- 
tion of  the  proposed  work ;  it  being  impossible 
to  say  from  the  face  of  tbe  description  that  it 
is  either  void  or  uncertain. 

2.  MUNICIPAI.  COBPOKATIOKa  $=>567(2)  — 
STBEBT  IltFHOVBMINT  —  ASSBSSMINT  —  COU-> 

PLAINT. 

Complaint  in  action  to  foreclose  lien  of  as- 
aessmeDt  for  street  improvemeDt  should  show 
compliance  with  tbe  requirement  of  the  charter 
that  tbe  bid  be  accompanied  by  "BoneoUttsioo" 
and  "nonprivate  agreement"  affidavits. 

3.  Appeal  ano  Ebbob  «=;»1169(3)— Afpibu- 
ANCE  FOE  Defect  in  CoMPtAimv-JtrnoMENT 
fob  Defendant  on  Mebits. 

Though  by  omission  of  an  allegation,  a 
complaint  does  not  state  facts  sufficient  to  con- 
Btituta  a  cause  of  action,  and  eeneral  demurrer 
thereto  was  improperly  overruled,  yet  the  rec- 
ord making  it  manifest  judgment  for  defendant, 
after  a  trial  on  tbe  merits,  was  in  no  way  based 
on  or  due  to  any  defect  in  the  complaint,  it  will 
not  be  sustained  on  the  ground  of  insufficiency 
of  the  complaint ;  it  not  appearing  It  cannot  D« 
amended  to  obviate  tbe  defect. 
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4.  MUNICIPAI.  GOBPOBATIONS  «=:>46  —  FBO- 
HOLD   ChABTEB— "AlCENDlCSNT." 

A  city's  freehold  charter  adopting  as  part 
thereof  the  general  street  law  as  amended  ''and 
as  hereafter  amended,"  a  subsequent  repeal  of 
part  of  such  law,  while  taking  away  the  power 
thereby  conferred,  is  not  an  amendment  of  the 
charter  within  Const,  art  11,  i  8,  limiting 
method  of  amendment  to  election. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Pfaraaei,  First  and  Second  Series,  Amend- 
meotj 

6.  MURICIFAL   COBPOBATIOHB  4»40e(2)— lU- 
FKOTBMKNTB— EXEUFTIOir— AGBBBUEHIV-RX- 

FBAX  OF  Statute. 
Where  after  a  city,  under  power  of  Vroo- 
man  Act  (St.  1885.  p.  160)  S  20.  accepted  a 
street  with  exemption  of  abutting  property  from 
aasesBDiait  for  subsequent  repairs,  such  section 
was  repealed  (St.  1911,  jt.-  626),  such  property 
ceased  to  be  so  exempt  as  to  subsequent  repairs ; 
the  exemption  being  only  a  gratuity,  ana  con- 
taining no  element  of  contract. 

6.  municipai,    cobporationb    *=3562(1)  — 
Street  Iufbotements  —  Validitt  of  Ab- 
8e8sment— subbtt  on  bokd. 
That  the  surety  on  the  various  bonds  requir- 
ed of  bidder  and  contractor  for  street  improve- 
ment was  not  of  the  character  required  by  the 
city's  charter,  a  resident  freeholder  or  a  domes- 
tic corporatifui,  the  bonds  being  otherwise  good 
and  sufficient,  and  accepted  and  approved  by 
the  proper  officers,  is  not  available  as  a  defense 
in  an  action  to  foreclose  the  lien  of  the  assess- 
ment for  the  improvement 

In  Bank.  Appeal  from  Superior  Conrt, 
SonU  Clara  Ooanty :  J.  R.  Welch,  Judge. 

Action  by  the  Ransome-Crummey  Company 
against  S.  F.  Bennett  and  others.  From  au 
adverse  jndsment,  plaintiff  appeals.  Revers- 
ed and  remanded. 

B.  H.  F.  Soto,  of  San  Francisco  (Morrison, 
Donne  ft  Brobeck,  of  San  Francisco,  of  coun- 
sd,  and  Fabins  T.  Finch  and  Paul  F.  Fratea- 
BB,  both  of  San  Frandsco,  amid  carls),  for 
appdlant  Will  M.  Beggs,  B.  a  McOomish, 
and  B^gB  &  UcComlsh,  all  ot  San  Jose,  for 
reqKmdents.  Morrison,  Donne  ft  Brobeck, 
J.  A.  Cooper,  I*  M.  Hoefler,  and  George  F. 
Snyder,  all  of  San  Frandaco,  amid  curiffi. 

ANOEIXOTT;,  C.  J.  This  Jb  an  action  by 
a  atrert  omtractor  to  foredose  the  lien  of  a 
Btreet  assessment  on  account  of  street  Im- 
inrorements  In  the  dty  of  San  Jose.  Defend- 
ant Bennett  was  sued  as  the  owner  of  the 
property;  the  other  defmdants  being  alleged 
to  have  or  ^im  some  Interest  or  lien  whldi. 
If  It  exists,  Is  subject  to  plalntUTs  alleged 
Uen.  D^endanta  had  Judgment  and  plaintiff 
appeals  therefrom  on  the  Judgment  roll  al<me. 
By  a  decision  heretofore  rendered  by  this 
court  the  Judgment  was  affirmed,  but  that 
ded^ffl]  was  vacated  and  a  rehearing  grant- 
ed for  the  purpose  of  giving  further  consld-> 
etatlon  to  some  of  the  auestl<ms  involved. 

In  the  superior  coort  a'  demurr^  was  In- 
terposed to  the  complaint  by  defendant  Ben- 
nett and  It  was  ovnraled.  All  the  defend- 
ants answered,  and  the  case  was  tried  upon 
the  merits.  Findings  were  filed  which,  while 
In  the  main  In  favor  of  the  plaintiff  as 


against  Bennett,  were  in  twVi  respects  (here- 
inafter to  be  considered)  in  accord  with  af- 
firmative allegations  of  his  answer.  It  was 
upon  these  two  matters  that  the  court  below 
based  its  Judgment  for  defendant  Bennett, 
notwlthstamiing  that  It  found  all  of  the  ma- 
terial allegations  of  the  complaint  to  be  true. 
On  this  appeal,  the  defendants  (respond- 
ents) insist,  in  support  of  the  Judgment,  that 
the  complaint  did  not  state  facts  suffldent  to 
constitute  a  caase  of  action,  and  that  for  this 
reason,  regardless  of  any  other,  the  judgment 
must  be  affirmed.  Appellant,  while  claiming 
that  the  complaint  suffldently  states  a  cause 
of  action,  insists  that  under  the  drcumstanc- 
es,  respondents  cannot  be  heard  to  make  this 
objection  on  this  appeal. 

[1]  It  was  urged  in  respondents'  brief  that 
the  complaint  was  Insufficient  in  two  re- 
spects. One  objection  was  that  it  showed 
that  the  resolution  of  intention  for  the  work 
was  fatally  defective  In  its  description  of  the 
location  of  the  proposed  work.  As  to  this 
objedion,  the  distrld  court  of  appeal  of  the 
First  dlstrlrt.  In  dedding  this  case,  substan- 
tially said  that  it  could  not  be  determined 
from  the  face  of  the  description  that  it  Is  ei- 
ther void  or  uncertain,  and  that  in  consider- 
ing the  questlMi  of  the  suffldency  of  the 
pleading  it  must  be  regarded  as  suffldent. 
In  this  view  we  concur. 

[2, 31  The  other  objection  to  the  complaint 
in  this  behalf  is  based  upon  the  failure  of 
the  complaint  to  spedQcally  allege,  the  mak- 
ing and  filing  of  the  "noncoUusIon  affidavit" 
and  the  "nonprlvate  agreement  affidavit." 
To  a  proper  understanding  of  this  claim,  as 
well  as  the  other  objertions  urged  against  the 
assessment,  it  is  necessary  to  make  a  brief 
statement  The  freeholders'  charter  of  the 
city  of  San  Jose,  adopted  in  the  year  1897 
and  In  force  at  the  time  of  these  proceedings, 
adopts  and  makes  part  of  Itself,  where  not 
inconsistoit  with  its  express  provisions,  the 
general  street  law,  commonly  known  as  tbe 
Vrooman  Act  (St  1885,  p.  147),  as  the  said 
law  was  at  the  time  of  the  adoption  of  the 
charter,  and  as  such  law  "hereafter  shall  be 
amended."  In  view  of  the  express  provision 
of  the  charter  to  that  dfect,  its  provisions 
prevail  over  those  of  the  Vrooman  Act  wher- 
ever a  conflict  exists.  Barber  Asphalt  Pav- 
ing Co.  V.  Costa,  171  Cal.  138,  152  Paa  296. 
A  charter  provision  requires  that  each  bid 
for  street  work  shall  be  accompanied  by  the 
affidavit  of  the  bidder  to  the  effect  that  bis 
bid  is  genuine  and  not  collusive  or  sham, 
and  tliat  be  has  not  connived  or  agreed,  di- 
rectly or  indirect^,  with  any  other  bidder  or 
person  to  put  in  a  sham  bid,  etc;  Anottier 
provltfon  requires  that  before  any  assess- 
ment is  made,  Qie  contractor  must  file  anoth- 
er affidavit  "to  tlie  effect  that  he  has  not  en- 
tered Into  any  private  agreement,  verbal  or 
written,  with  any  person  liable  to  be  as* 
sessed  for  said  work,  or  with  any  one  In  his 
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behalf,  to  accei>t  a  price  from  him  less  than 
the  price  named  In  said  contract,  nor  to  make 
any  rebate  or  deduction  to  him  from  sacb 
price."  The  filing  of  these  affidavits  Is  ea- 
sential  to  a  valid  assessment,  and  a  com- 
plaint in  an  action  to  foreclose  such  an  as- 
sessment which  falls  to  show  snch  filing  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action.  Barber  Asphalt,  etc.,  Co.  v.  Costa, 
supra.  The  complaint  here  does  not  specix- 
ically  allege  the  filing  of  these  affidavits,  and 
ou  this  ground  respondent  claims  It  is  fatal- 
ly defective.  Appellant  claims  that,  by  nec- 
essary inference  from  the  matters  specified 
in  the  complaint,  such  filing  Is  sufficiently 
shown.  For  the  purposes  of  this  decision  we 
shall  assume  that  there  was  no  sufficient  al- 
legation In  this  behalf.  The  question  then  Is 
whether  respondents  should  be  heard,  under 
the  circumstances  shown  by  the  record,  to 
use  the  language  of  our  former  opinion  In 
this  case,  to  urge  the-polnt,  not  In  reversal, 
but  in  support  of  the  judgment  which  they 
recovered  upon  wholly  different  grounds. 
The  record  demonstrates  that  the  court  ad- 
hered to  its  order  overruling  the  demurrer 
throughout  ibe  case.  The  action  was  tried 
upon  the  merits.  The  findings  recite  that 
"witnesses  were  sworn  and  examined,  and 
evidence  Introduced  on  b^balf  of  the  respec- 
tive parties  and  the  cause  submitted  to  the 
court  tor  decision."  It  is  obvious  that  ap- 
pellant was  permitted  to  introduce  evidence 
in  support  of  all  the  allegations  of  its  com- 
plaint, for  the  court  found  that  all  of  the 
allegatloLs  of  the  complaint  except  that  as 
to  the  Inferiority  of  the  lien  of  the  defend- 
ants other  than  Bennett  are  true.  There 
were  two  findings  in  favor  of  Bennett,  based 
upon  affirmative  allegations  of  his  answer, 
one  to  the  effect  that  tbe  roadway  of  the 
street  had  previously  been  accepted  by  the 
city  with  an  agreement  to  keep  the  same  in 
repair  thenceforth,  and  the  other  to  the  ef- 
fect that  the  bonds  furnished  by  the  con- 
tractor were  not  In  accord  with  the  require- 
ments of  the  charter  of  San  Jose.  In  its  con- 
clusions of  law  the  court  siiid  "as  conclusions 
o£  law  from  the  foregoing  facts,  the  court 
finds,"  etc.  The  Judgment  given  for  defend- 
ants (respondents)  was  not  one  of  nonsuit, 
nor  was  It  a  Judgment  on  the  pleadings.  By 
its  very  terms  It  was  based  on  the  findings 
of  tact,  and  in  so  far  as  Bennett  was  con- 
cerned was  manifestly  based  on  the  conclu- 
sion of  the  court  as  to  the  legal  effect  of  the 
findings  on  the  affirmative  allegations  of  the 
answer  to  which  we  have  referred.  It  does 
not  appear  that  the  facts  were  such  that  the 
complaint  could  not  have  been  so  amended  as 
to  obviate  the  objection  made. 

We  are  satisfied  that  under  the  drcnm- 
stances  this  court  should  not  affirm  the  Judg- 
ment on  account  of  this  defect  In  the  com- 
plaint, and  that  to  do  so  wonid  manifestly 
be  most  unjust  It  is  true  that  a  defendant 
does  not  waive  snch  an  objection  by  an- 
Bwerlzig  and  proceeding  to  trial,  and  that  be 


will  be  heard  to  urge  It  on  his  appeal  from 
any  judgment  based  thereon  by  which  be  la 
aggrieved.  But  be  will  not  always  he  heard 
to  Invoke  such  an  objection  to  sustain  a  judg- 
ment or  order  In  bis  own  t&vot  based  on 
other  grounds.  It  has  been  held  by  this 
court  that  on  an  appeal  by  a  plalntiflf  from 
an  order  dismissing  an  action  made  under 
subdivision  7,  S  581,  Code  of  Civil  Procedure, 
the  defendant  will  not  be  heard  to  urge  tbe 
insufficiency  of  the  complaint  to  state  a  cause 
of  action  as  a  ground  for  affirmance.  If  the 
court  cannot  see  that  the  objection  cannot  be 
obviated  by  amendment  (Pacific  Pav.  Co.  v. 
Vlzelich,  141  C:al.  4,  74  Pnc.  352),  and  that 
the  same  thing  Is  true  on  an  appeal  by  a 
plaintiff  from  an  order  denying  his  motlcm 
for  a  new  trial,  tiie  court  saying,  among  oth- 
er things:. 

"At  all  events,  this  is  true  in  cases  like  the 
present,  where  the  alleged  defect  is  merely  tech- 
uical,  and  can  be  remedied  by  an  amendment." 
County  Bank  t.  Jack,  148  GaL  437,  83  Pac. 
705,  113  Am.  SL  Bep.  285. 

In  our  former  opinion  (superseded  by  this 
opinion)  It  was  said,  through  Mr.  Justice 
Hensbaw: 

"It  win  not  be  held  in  such  a  case  as  this, 
for  the  reaeoDB  briefly  to  be  given,  that  a  de- 
fendant whose  eeneral  demurrer  has  been  over- 
ruled and  who  has  thereafter  gone  to  trial  and 
secured  a  judgment  upon  some  wholly  foreign 
ground  to  that  presented  by  the  general  demui^ 
rer,  can  have  that  judgment  sustained  because 
of  tbe  defect  in  the  complaint  The  reason  is 
that  the  law  strongly  favors  the  determinatio& 
of  litigation  upon  toe  merits,  and  that  uniform- 
ity in  tbe  administration  of  jusHce  is  a  funda- 
mental right  San  Jose  Ranch  Co.  v.  San  Jose 
Land  &  Water  Co..  126  CaL  322  [58  Pac.  824]. 
Conceding  respondrat's  contention  that  his 
grounds  of  general  demurrer  were  well  taken, 
the  court  in  overruling  that  demurrer  thereby 
declared  to  the  litigants  its  conviction  that  the 
complaint  was  sufficient  Had  it  sustained  the 
demurrer,  plaintiff  as  matter  of  right  would 
have  been  entitled  to  amend  and  by  this  amend- 
ment these  issues  would  perhaps  have  been  elim- 
inated from  the  ease.  *  *  •  Thus  by  the 
method  here  invoked  a  litigant  with  whom  the 
court  rules  as  to  the  sufficiency  of  his  complaint 
will,  because  of  the  error  of  the  trial  court,  be 
forever  debarred  from  the  right  to  a  trial  of 
bis  cause  of  action  upon  the  merits.  The  true 
principle  we  conceive  to  be  this:  Tiiat  if  after 
general  demurrer  to  the  complaint  has  been 
overruled,  it  shall  be  made  to  appear  upon  an 
appeal  such  as  this  that  the  complaint  is  not 
amendable  in  the  particular  complained  of,  then 
the  respondent  on  appeal  will  be  heard  to  urge- 
this  fact  in  support  of  the  judgment  Such 
was  the  case  presented  In  Bell  v.  Thompson,  147 
Cal.  689  [S2  Pac.  327],  where  the  respondent  on 
appeal  urged  tlie  insufficiency  of  the  complaint 
to  charge  a  cause  of  action.  Thia  court  upheld 
the  contention  and  said:  'The  absence  of  this 
necessary  averment  doubtless  arose  from  the 
fact  that  ft 'was  impossible  for  tbe  pleader  under 
the  facts,  to  make  such  an  allegation.'  But 
where  as  here,  it  is  not  made  to  appear  that 
tbe  complaint  was  not  amendable,  it  would  be 
manifestly  unjust  to  permit  the  respondent  to 
support  a  judgment  upon  a  ground  which  the 
trial  court  refused  to  recognute  as  valid  when,  if 
it  bad  recognized  it  as  valid,  the  plaintiff  conld 
and  would  have  met  the  objection  by  amend- 
ment." 

To  these  views  we  adhere.  We  arc,  ot 
course,  speakSng  cmly  of  a  case  In  wbteh  th» 
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record  makes  It  manifest  that  the  Judgment 
glren  for  tbe  defendant  was  In  no  way  based 
upon  or  due  to  any  defect  lu  tbe  complaint 
-  [4,  i]  As  to  the  finding  of  a  previous  ac- 
ceptance b7  wdlnance  of  Augnst,  1889,  of  ttie 
roadway  of  the  street  by  the  city  of  San  Jose, 
with  tlie  agreement  on  Its  part  to  thereafter 
keep  the  same  in  repair,  tlie  material  facts, 
rexy  briefly  stated,  are  as  follows:  ^e  only 
legal  basis  for  such  an  acceptance  was  to  be 
foond  in  section  20  of  the  Vrobman  Act,  aa 
it  then  existed.  This  sectim  substantially 
inorided  that  whenever  any  street  or  portion 
thereof  has  been  or  shall  be  fully  constructed 
to  the  satisfaction  of  the  superintendent  of 
streets  and  of  the  city  council,  and  Is  In  good 
coDditlon  tbroughont,  etc.,  tbe  same  shall  be 
accepted  by  the  dty  ootincU,  by  ordinance, 
and  thereafter  shall  be  k^t  In  repair  and  im- 
proved by  the  city.  According  to  the  finding 
an  ordinance  was  ad<q?ted  by  the  city 
in  August,  1889,  as  to  the  roadway  here  In- 
volved. We  shall  aasome  that  the  facts  were 
such  as  to  authorize  the  enactment  of  this 
ordinance  under  this  section,  and  that  It  was 
a  valid  «3actment  precluding  further  repair 
and  improvement  of  the-  roadway  at  the  ex- 
pense of  the  property  fronting  thereon  for  so 
long  as  it  remained  efTectire.  But  section  20 
of  tbe  Vrooman  Act  was  repealed  on  April  5, 
19U  (St  1911,  p.  62ti).  and  there  was  not 
when  the  proceeding  for  street  work  here  in- 
v<rived  was  subsequently  commenced,  any 
SDCb  provision  either  In  tbe  Vroomau  Act  or 
the  freeholders'  charter  of  tbe  city  of  San 
Jose.  As  to  this  repeal,  and  the  eftect  there- 
of, It  was  said  in  our  former  <^inlon  (super- 
seded by  this  opinion): 

"Appeliant  cootends  that  the  repeal  struck 
dead  the  ordinance  of  acceptance.  JEtespondent 
makes  answer  that  when  the  charter  of  San 
Jose  in  1897  adopted  the  Vrooman  Act  aa  part 
of  itself,  that  act  became  a  part  of  the  charter, 
beyond  l^islative  control,  and  that  cousequent- 
Ir  the  x^eal  by  the  Legislature  of  section  '20 
did  not  affect  the  validity  and  vitality  of  that 
section,  so  made  a  part  of  tbe  charter,  which 
continued  to  be  tbe  subsisting  law  of  San  Jose. 
It  is  true  that  a  freeholders  charter  adopted 
as  was  this,  is  amendable  only  in  the  manner 
prescribed  by  section  8,  art  11,  of  the  Consti- 
tution, and  that  in  municipal  affairs  the  provi- 
siona  of  such  charter  are  paramount  to  general 
laws  covering  the  same  subject-matter.  But 
San  Jose's  freeholders  charter  in  terms  declares 
(article  8,  c.  I,  {  1,  charter  of  San  Jose ;  Stats. 
1897,  p.  615),  that  the  general  street  law  of 
1885  'as  since  amended  and  as  hereafter  shall 
be  amended,  is  hereby  adopted  as  a  part  of 
this  charter.*  And  where  such  a  charter  thus 
makes  a  part  of  itself  a  general  le^lative  enact- 
ment pertinect  to  the  adminiatration  of  its  mu- 
nicipal affairs,  and  expressly  provides  that  that 
enactment  as  thereafter  it  ma^  be  modified  by 
the  sterol  Legislatare  shall  still  be  the  control- 
liog  law  of  tbe  municipality,  such  modification 
tgt  way  of  amendment  of  tbe  general  law  which 
the  Legislature  may  enact  is  not  within  the  pro- 
■hibition  of  the  ConsUtation,  which  is  designed 
to  prevent  the  autonomy  of  the  city  in  its  mu- 
niciptd  affairs  from  being  limited,  affected,  or 
impaired  by  the  general  Legislature  without  con- 
sent of  the  city,  and  it  Is  therefore  held  that 
the  ieisisbtive  rc^teal  of  Bectl<m  20  of  the  Vroo- 
man Act  operated  to  repeal  tbe  power  confer- 


red upon  tlie  city  of  San  Jose  in  the  matter  un- 
der consideration.  As  to  the  effect  of  that  re- 
peal but  little  need  be  added  to  what  has  gone  be- 
fore. The  exemption  from  future  taxation  award- 
ed to  property  owners  who  have  paid  for  the  im- 
provement of  a  street  fronting  on  their  land  is  a 
gratuity — a  privilege  conferred  by  the  supreme 
lawmaking  power,  the  Legislature,  containing 
in  it  no  element  of  contract  confemng  upon  the 
property  owners  no  vested  right,  and  therefore 
subject  to  repeal  by  the  Legislature  at  any  time, 
without  inSicting  upon  the  property  owner  any 
grievance  of  which  be  can  be  heard  to  com- 
plain. It  is  true  that  his  property  is  exempt 
while  tbe  law  of  exemption  remains  u^on  the 
books,  but  when  in  its  wisdom  the  Legislature 
sees  fit  to  withdraw  this  favor  the  exemption 
is  at  an  end.  So  says  Cooley  (Const  Lira.  [7th 
Ed.l  396):  'For  it  is  conceded  on  all  sides,  that 
if  the  exemption  is  made  as  a  privilege  only,  it 
may  be  revoked  at  any  time.  And  it  is  but  rea- 
sonable that  the  exemption  be  construed  with 
strictness.'  Upon  the  subject-matter  the  deci- 
sions are  uniform  and  harmonious.  City  of 
Seattle  v.  Kelleher.  li>5  U.  S.  351  [25  Sup.  Ct. 
44,  49  L.  Ed.  232] ;  Ettor  v.  Tacoma,  228  U.  S. 
148  [33  Sup.  Ct.  42S,  57  L.  Ed.  773] ;  Carsteng 
V.  Fond  du  Lac  [137  Wis.  4(5,'il  119  N.  W.  117  : 
Bradley  v.  McAtee.  etc.,  70  Ky.  [7  Bush]  867 
[3  Am.  Rep.  309] ;  Broadway  Baptist  Church 
v.  McAteo,  71  Ky.  [8  Bush.]  SOS  [8  Am.  Rep. 
480];  Ladd  v.  City  of  Portland  132  Or.  271] 
51  Pac.  654  [67  Am.  St  Rep.  5201:  City  of 
Rochester  v.  Rochester  Ry.  Co.  [182  N.  T.  99] 
74  N.  E.  953  [70  L.  R.  A.  773] ;  Durkee  v.  City 
of  Barre  [81  Vt  530]  71  Atl.  810;  Miller  v. 
Hageman,  114  Iowa,  195  [86  N.  W.  281] ;  Peo- 
ple ex  rel.  Coney  Island  Jockey  Club  v.  Purdy 
fl52  App.  Div.  175]  186  N,  Y.  Supp.  667." 

To  these  views  we  adhere.  It  follows  that 
tbe  facts  embraced  In  this  finding  constitute 
no  defense  to  plaintiff's  action, 

[t]  As  to  tbe  finding  In  regard  to  tbe  bonds, 
which  was  simply  tliat  the  various  bonds  fur- 
nished by  plaintiff  "were  not  bonds  by  indi- 
vidual sureties,  nor  were  they  given  by  a  cor- 
poration organized  under  the  laws  of  the 
state  of  California  as  provided  by  the  charter 
of  the  city  of  San  Jose":  Tbe  charter  con- 
tained a  provision  to  the  effect  that  no  sure- 
ty on  any  bond  required  In  such  proceeding 
shall  be  taken  unless  be  be  a  resident  free- 
holder in  tbe  state  of  California,  and,  fur* 
tber,  that  a  bond  of  a  surety  company  organ- 
ized under  the  laws  of  the  state  of  California 
may  be  taken  if  approved  by  tbe  mayor  and 
common  council.  The  first  bond  here  involv- 
ed was  one  given  by  the  contractor  when  ten- 
dering bis  bid  for  the  contract  to  the  common 
council ;  the  Vrooman  Act  prohibiting  the  con- 
sideration of  any  bid  unless  accompanied  by  a 
check  or  a  bond,  the  penalty, being  In  tbe  na- 
ture of  liquidated  damages  to  the  city,  in 
case  the  bidder  after  receiving  the  award  fail* 
ed  to  enter  into  the  contract  The  second 
and  third  were  bonds  required  by  such  act  to 
be  given  by  the  contractor  on  entering  into  hla 
contract  one  Inuring  to  the  benefit  of  all  per- 
sons, etc.,  performing  services  or  furnishing 
material  to  the  contractor  for  the  work  and 
the  other  in  favor  of  the  city,  conditioned  for 
the  faithful  performance  by  the  contractor  of 
his  contract  AH  of  these  bonds  were  given, 
and  they  were  all,  according  to  tbe  findings, 
"good  and  sufllclent"  Tbe  bid  of  the  contrao- 
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tor,  accompanied  by  the  first  bond,  was  con- 
sidered and  the  contract  awarded  to  plaintiff. 
It  thereupon  entered  Into  the  contract  The 
second  and  third  bonds  were  accepted  and  ap- 
proved by  the  proper  officers.  The  work  con- 
tracted to  be  done  was  fully  done  In  accord 
with  the  contract  to  the  satisfaction  of  the 
proper  officers  and  accepted.  The  question  is 
whether  under  these  circumstances  the  fact 
that  the  surety  on  these  bonds,  otherwise 
good  and  sufficient,  was  not  of  the  class  des- 
ignated by  the  charter,  is  available  as  a  de- 
fense In  an  action  to  foreclose  the  Hen  of  the 
assessment  We  think  this  question  Is  cor- 
rectly answered  In  the  negative  by  what  was 
said  and  held  In  Miller  v.  Mayo,  88  Cal.  668, 
26  Pac.  364,  and  Greenwood  v.  Morrison,  128 
Cal.  350,  60  Pac.  971,  and  on  further  consid- 
eration we  are  satisfied  that  Manning  v.  Den, 
90  Cal.  610,  27  Pac.  435,  decided  nothing  to 
the  contrary.  It  follows  that  the  facts  em- 
braced in  this  finding  constitute  no  defense 
to  plaintlCTs  action. 

From  what  we  have  said  It  follows  that 
the  Judgment  finds  no  sufficient  support  In 
tlie  findings  and  must  be  reversed.  Plaintiff 
should  be  allowed  by  the  superior  court  to 
amend  Its  complaint  if  so  advised. 

The  Judgment  is  reversed  and  the  cause  re- 
manded for  further  proceedings  not  inconsis- 
tent with  the  views  herein  expressed. 

We  concur:  SLOSS,  J.;  SHAW,  J.;  MEL- 
VIN,  J. ;  WII/BUB,  J,;  VICTOR  E.  SHAW, 
Judge  pro  torn. 


an  Cal.  574) 

RANSOMB-ORUMMST  00.  T.  COTJLTBR. 

(S.  F.  6870.) 

(Supreme  Court  of  Galifomia.   Feb.  20.  1918.) 

MuNioiPAi.  CoRPOBATtoKa  4=»443  —  Street 
Ihpboveuents  —  AssBsstucNTS  —  Yaliditt 
—Private  Agreement. 
The  provision  of  a  city  charter  that,  when 
the  work  of  a  street  improvement  under  any 
contract  shall  have  been  completed,  the  con- 
tractor shall  make  and  file  an  affidavit  that  he 
has  not  entered  into  any  private  agreement 
with  aoy  person  liable  to  be  assessed  for  the 
work  to  accept  a  price  from  him  less  than  that 
named  in  the  contract  and  no  assessment  shall 
be  made  till  such  affidavit  is  filed,  and  any 
Buch  agreement  shall,  as  to  all  persons  liable 
to  be  assessed  for  such  work,  oUier  than  the 
parties  to  the  agreement,  avoid  any  assessment 
for  the  work,  refers  only  to  a  private  agreement 
with  relation  to  some  contemplated  street  im- 
provement by  the  dty  under  the  street  law, 
and  not  to  a  private  contract  between  a  con- 
tractor and  property  owners  for  the  doing  of 
street  work  directly  for  them,  and  not  under 
contract  with  the  city,  as  one  long  before,  and 
having  no  reference  to,  any  contemplated  im- 
provement by  the  city. 

In  Bank.  Ai^ieal  from  Superior  Court, 
Santa  Clara  County;  J.  R.  Welch,  Judg& 

Action  by  the  Ransome-Cmnuney  Com- 
pany against  William  A.  Coulter.   From  an 


adverse  Judgment,  plaintiff  qn)eal&  Re- 
versed and  remanded. 

B.  M.  F.  Soto,  of  San  Francisco  (Morii- 
son,  Dunne  ic  Brobeck,  ot  San  Francisco, 
of  counsel),  for  appellant  WUilam  A.  Coul- 
ter, of  San  Jose,  in  pro.  per. 

ANOBLLOITI.  a  J.  Thte  is  an  appeal 
by  plaintiff  from  a  judgment  in  ftivor  of  de- 
fendant in  an  action  to  foreclose  a  street 
assessment  lien.  Tbe  claims  of  respond«it 
in  support  of  tbe  Judgment  as  shown  his 
brief,  with  one  exception,  are  substantially 
tbe  f>ame  as  those  made  by  the  respondent 
in  Bansome<7mmmey  Co.  t.  Bennett  et  al. 
(S.  F.  6859)  171  Pac.  304,  this  day  decided, 
and  there  being  no  material  difference  in  tbe 
facts,  the  decision  in  tlut  case  disposes  oC 
such  claims. 

The  one  exception  Is  as  to  the  matter  of 
an  alleged  private  agreement  hy  the  contrac- 
tor, with  certain  of  the  property  owners 
liable  to  be  assessed  for  the  work. 

The  proceeding  for  the  street  work  here 
Involved,  the  regradlng  and  paving  of  the 
roadway  of  the  crossing  of  Santa  Clara  and 
Twelfth  streets,  etc.,  was  Initiated  October  9, 
1911,  by  the  adoption  of  a  resolution  of  inten- 
tion and  the  contract  therefor  was  awarded 
to  plaintiff  February  2,  1912. 

The  trial  court  found  In  regard  to  this  sub- 
stantially as  follows:  A  private  agreement 
of  June  21,  1909,  was  entered  Into  by  plain- 
tiff, with  certain  owners  of  lots  fronting  on 
East  Santa  Clara  street,  defendant  not  l>e- 
ing  a  party  (It  appearing  from  his  answer 
that  be  did  not  acquire  his  property  until 
April,  1012),  "for  the  paving  and  improving 
of  said  street,  Including  the  crossing,  from 
Fourth  street  to  the  Coyote  bridge,  for  the 
agreed  sum  of  16  cents  a  square  foot  for  as- 
phalt paving.  Including  concrete  foundation, 
and  grading,  and  for  catch-basins,  each  $36." 
The  plaintiff  was  awarded  its  city  contract  on 
February  2,  1912,  which  contract  included 
catch-basins  at  |7S  each,  and  pavement  in- 
cluding concrete  foundation  and  regradlng, 
at  25  cents  per  square  foot  and  "was  largely 
in  excess  of  the  contract  with  private  citi- 
zens for  the  bame  material  and  work."  The 
two  contracts,  the  one  private,  the  other  with 
the  city,  included  the  roadway  of  the  cross- 
ing of  Santa  Olara  and  Twelfth  streets. 

In  this  connection  defendant's  reliance  ts 
on  a  provision  of  the  charter  of  San  Jos^ 
which  Is  as  follows: 

"When  the  work  under  any  contract  shall 
have  been  completed,  tbe  contractor  shall  make 
out  and  file  in  the  office  of  the  superintendent  of 
streets  an  affidavit  to  the  effect  that  he  hae  not 
entered  into  any  private  agreement,  verbal  or 
written,  with  any  person  liable  to  bo  asaesspd 
for  said  work,  or  with  any  one  In  his  behalf 
to  accept  a  price  from  him  le$i  than  the  prioe 
named  in  tatd  contract,  nor  to  moke  any  reiate 
or  deduction  to  him  from  weh  price,  and  no  aa> 
sessment  shall  be  made  until  thi?  affidavit  im 
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filed.  'Any  *uch  offrMmmt  thaU  te  deemed  a 
fnud  upon  aU  peraone  liable  to  he  Maetted 
ior  such  tcork,  other  tbao  the  property  owners 
wbo  were  parties  to  the  asreement,  and  shell 
operate  to  void  as  to  audi  peraons  bo  defirauded, 
ai»  aaseswnent  made  far  the  work  done  under 
faid  contract"   (Italics  are  oura.) 

We  tblnk  It  manifest  that  this  charter 
proTldon  has  no  appUcatiiHi  to  the  sltuatloD 
ihown  by  the  flndlng  referred  to. 

The  wbaiiB  purpose  of  snch  a  prorlstw  Is 
perfectly  <dear.  It  was  to  meet  by  express 
prorislon  of  law  snch  a  sltotlon  as  was  pre- 
sented In  Brady  v.  Bartlett,  60  Gal.  850,  with 
a  view  to  preTentlng  any  collnslon  or  prl- 
T8te  agreemeDt  between  the  street  contractor 
and  some  of  the  property  owners  with  refer- 
ttice  to  a  proceeding  by  the  dty  under  the 
street  law  for  street  Improrement,  wbldi 
might  tei^  to  the  pecuniary  disadvantage 
of  the  other  property  owners.  Beasonably 
constmed  the  language  used  has  reference 
only  to  a  private  agreement  with  relation  to 
■ome  contemplated  street  ImproTement  hy 
the  dty  under  the  street  law,  and  simply  for- 
blds  any  private  arrangement  between  the 
contractor  and  spme  of  the  property  owners 
with  relation  to  that  improvement  when  made 
by  the  dty  by  which  he  agrees  to  accept 
from  them  less  than  the  amount  to  which 
be  would  be  entitled  under  Ills  contract  with 
the  dty  and  the  ai^essment  based  thereon. 
It  has  no  reference  whatever  to  such  a  con- 
tract as  the  finding  here  shows — a  private 
contract  between  a  contractor  and  property 
owners  for  the  doing  of  street  work  direct- 
ly for  them,  and  not  under  contract  with  the 
city.  The  finding  malies  it  perfectly  clear 
that  the  private  contract  in  this  case,  made 
over  16  months  before  the  initiation  of  the 
proceedings  here  invcdved,  was  simply  a 
contract  for  the  doing  of  work  by  the  con- 
tractor directly  for  the  property  owners, 
who  were  to  pay  him  a  stipulated  price  there- 
for, and  that  It  had  no  reference  to  any  con- 
templated street  improvement  by  the  city. 
It  Is  unnecessary  to  consider  other  claims 
of  appellant  In  regard  to  this  finding.  In 
view  of  our  conclusion  as  to  the  proper  con- 
struction of  the  charter  provision,  the  facts 
found  do  not  constitute  a  defense  to  plain- 
tilTa  claim.  The  conclusion  of  the  trial 
court,  based  thereon,  that  the  "nonprlvate 
tgreement  affidavit"  filed  by  plaintiff  was 
false,  was  erroneous. 

For  the  reasons  we  have  given  the  judg- 
ment must  be  reversed.  Plaintiff  should 
be  allowed  by  the  lower  court  to  amend  its 
complaint  It  it  be  so  advised. 

The  Judgment  is  reversed  and  the  cause 
remanded  for  further  proceedings  not  Incon- 
slstent  with  the  views  herein  expressed. 

We  concur:  SLOSS,  J. ;  SHAW,  J. ;  MEL- 
VIX,  J.;  WU/BUE,  J.;  VICTOR  E.  SHAW, 
Judge  pro  tem. 


0.71  Cal.  S2S) 
WALKER  v.  SELMA  FRUIT  <X>..  Inc. 

(S.  F.  7523.) 

(Supreme  Oonrt  of  Oaliforaia.  Feb.  18»  1918.) 
C^RPOR&Tions  «w6TO(l)— TRANeraa  of  Cob- 

PORATS  PBOPERTT— CONSTBUOnON. 

The  debtor  corporation's  charter  having  been 
forfeited,  the  contract  of  a  new  corporaboa  by 
which  it  agreed  to  purchase  lands,  patent  ap- 
plications, machinery,  brandi,  all  packing  ma- 
terial and  supplies  on  hand,  and  all  contracts 
for  supplies  of  the  debtor  corporation,  and 
agreed  to  carry  out  all  contracts  for  fruit  for 
delivery  after  August  1,  1908,  and  to  pay  for 
all  expenses  previous  to  sndi  date  in  developing 
markets,  did  not  bind  the  new  corporation  to 
pay  for  fruit  previously  acquired  by  the  debtor 
corporation  for  which  there  had  been  an  ac- 
count stated  on  August  1,  1908. 

In  Bank.  Appeal  from  Superior  Court, 
Fresno  County ;  Geo.  E.  Church,  Judge. 

Action  by  Nellie  M.  Walker,  as  adminis- 
tratrix of  the  estate  of  William  E.  Walker, 
deceased,  against  the  Selma  Fruit  Company, 
Incorporated.  Judgment  for  plaintiff,  and 
defendant  appeals.  Reversed. 

Harris  &  Hayhnrst'  and  U  L.  Cory,  all  of 
Fresno,  for  appellant  Everts  A  EKvlng,  of 
Fresno,  and  Charles  B.  Holton,  of  Whittler, 
for  respondent 

ANGELLOm,  a  J.  In  May,  1907,  plain- 
tiff's Intestate  entered  into  a  contract  of  sale 
with  the  Selma  Fruit  Ccnnpany,  a  corpora- 
tion, covering  his  raisin  crop  for  ttiat  year  on 
20  acres  In  Fresno  county,  the  same  to  be  de- 
livered to  the  company  not  later  tlun  Decem- 
ber 1.  1907.  The  raisins  were  delivered  to 
said  company  during  Oiat  year.  On  August 
1,  1908,  there  was  a  balance  of  $3,006.61  due 
Mr.  Walker  from  the  Selma  Fruit  Company 
for  these  raisins ;  an  account  being  then  stat- 
ed between  th^.  in  1911  plaintiff  brought 
and  maintained  to  Judgment  an  action  for 
this  balance  against  the  Selma  Fruit  Com- 
pany and  its  directors  as  trustees ;  the  char- 
ter of  the  corporation  ba/lng  been  forfeited 
for  failure  to  pay  Its  license  tax.  Thie  Judg- 
ment being  entirely  unsatisfied,  plaintiff  sub- 
sequently brought  this  action  thereon  against 
the  Selma  Fruit  Company,  Ina,  a  new  cor- 
poration organized  subsequent  to  Auj^ist  1, 
1908,  to  which- had  been  transferred  the  busi- 
ness of  the  Selma  Ftiilt  Company.  Judg- 
ment was  given  in  her  favor  against  this  new 
corporation  for  the  full  amount  of  the  claim 
with  Interest  The  defendant  appeals  from 
such  Judgment 

This  Judgment  can  be  sustained  only  on  the 
theory  that  by  a  written  agreement  of  Au- 
gust 1,  1908,  between  the  Selma  Fruit  Com- 
pany and  T.  H.  Elliott,  on  the  one  hand,  and 
a  committee  of  subscribers  of  the  capital 
stock  of  a  corporation  then  proposed  to  be  or- 
ganized (which  it  may  be  conceded  was  this 
defendant),  on  the  other,  the  new  corpora- 
tion, through  this  committee,  assumed  the 
obligation  of  satisfying  all  the  obligations  of 
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the  Selma  Fruit  Company  existing  on  that 
date.  The  complaint  was  framed  and  the  ac- 
tion was  tried  solely  on  this  theory,  and  there 
Is  nothing  In  the  evidence  adduced  on  the 
trial  that  would  support  the  judgment  <Jn 
any  other  theory.  Passing  then  all  other 
points  made  by  appellant,  we  take  up  the 
question  of  the  proper  constructiou  of*  this 
agreement. 

From  its  recitals  this  agreement  appears 
to  be  supplemental  to  a  previous  agreement 
dated  June  17,  1908,  for  the  sale  by  the  Sel- 
ma Fruit  Company  and  T.  H.  Elliott  of  cer- 
tain patent  applications  of  Elliott,  and  "four- 
teen lots  with  the  packing  houses,  machinery, 
brands,  etc.,  of  the  Selma  Fruit  Company,  all 
packing  material  and  supplies  on  hand  and 
all  contracts  for  supplies  in  connection  with 
said  business,  and  contracts  for  the  purchase 
of  about  one  hundred  tons'  of  raisins."  It 
further  recites  the  appointment  of  the  com- 
mittee by  the  subscribers  of  the  proposed 
new  corporation  to  make  arrangements  to  im- 
mediately take  over  the  business  of  the  Sel- 
ma Fniit  Company  and  the  use  of  the  ma- 
chinery covered  by  the  patent  applications. 
It  then  provides  substantially  as  follows: 

The  business  of  the  Sclraa  Fruit  Company  and 
the  use  of  the  premisea  and  machinery  shall  be 
continued  by  the  Selma  Fruit  Company,  com- 
mencing August  1,  1908,  "for  and  on,  behalf  of 
said  corporation  so  to  be  formed  by  said  com- 
mittee •  •  •  until  said  new  corporation 
shall  be  formally  organized  and  shall  by  formal 
resolution  take  over  the  operating  of  said  busi- 
ness for  its  own  account." 

"All  the  contracts  made  by  said  Selma  Fruit 
Company  for  the  delivery  of  dried  fruit  and 
raisins  by  growers  on  and  after  August  1,  1908, 
and  all  contracts  made  by  saici  company  for 
the  sale  of  dried  fruits  or  raisins,  for  dehvery 
after  August  1,  1908,  shall  be  carried  out  by 
said  Selma  Fruit  Company  tor  and  on  behaU 
of  said  new  corporation." 

"All  expenses  accrued  and  accruing  on  busi- 
ness maturiog  after  August  1,  1908.  In  connec- 
tion with  said  business  and  all  obligations  and 
profits  in  connection  with  said  business  after 
said  date  shall  be  accounted  (or  to  said  new  cor^ 
poration." 

"Any  eipenaes  Incurred  by  said  Selma  Fruit 
Company  previous  to  August  1,  1908,  in  de- 
veloping the  markets  and  corresponding  with 
broken  and  dealers  in  regard  to  contracts  for 
business  maturing  subsequent  to  August  1,  1908, 
and  unearned  insurance  premiums  subsequent  to 
said  date,  shall  be  paid  for  by  said  new  corpo- 
ration, subject  to  an  accounting  to  be  bad 
later  on." 

"All  business  contracted  on  or  after  August 
1,  1908,  shall  be  subject  to  the  consideration  and 
approval  ot  the  parties  of  the  second  part 

hereto." 

"It  is  understood  that  said  Selma  Fruit  Com- 
pany shall  have  the  privilege  of  using  the  fa- 
cilities of  the  house  to  finish  the  processing, 
seeding,  packing,  and  shipping  of  the  raisins 
heretofore  bought  by  them  and  now  on  hand, 
subject  to  cost  of  labor  and  materials  used  to 
be  paid  by  them." 

Provision  is  then  made  for  an  accounting 
to  the  new  corporation  of  all  exi)enses  and 
profits  of  the  operation  of  the  business  under 
the  agreement,  and  It  is  also  provided  that,  if 
the  new  corporation  Is  not  formed,  or  If  It 
falls  to  proTids  within  a  reasonable  time  for 


the  taking  over  of  the  property  tran'tfened 
"according  to  this  agreement  and  the  agree- 
ment of  June  17.  1908,  and  its  modlficaticxis 
and  extensions."  all  such  property  "shall  re- 
vert" to  the  Selma  Fruit  Company  and  El- 
liott. It  is  declared  that  an  Inventory  "of 
the  packing  material  and  sui^Ues  on  hand" 
which  are  to  be  transferred  under  the  terms 
of  said  agreement  Is  attached,  but  this  Invra- 
tory  was  not  shown  by  the  evidence. 

We  are  unable  to  see  In  this  anj-thlng  im- 
porting an  assumption  on  the  part  of  the  pur- 
chaser, the  pressed  new  corporation,  of  any 
liability  of  the  Selma  Fruit  Company  on  ac^ 
count  of  raisins  actually  purchased  by  and 
delivered  to  said  company  prior  to  August  1, 
1908.  Of  course.  It  Is  apparent  from  this  In- 
strument that  the  new  company  was  purchas- 
ing from  the  vendors  the.  plant,  machinery, 
good  will,  trade-marks,  patent  rights,  "pair- 
ing material  and  supplies  on  band,  and  all 
contracts  for  supplies  In  ccninoctlon  with  such 
business."  together-  with  e(»ne  oraitracts  for 
the  purchase  of  about  100  tons  of  raisins,  all 
with  a  view  to  taJdng  orer  and  thenceforth 
carrying  on  the  boslness  theretofore  carried 
on  by  the  Selma  F^lt  Company,  but  this  Im- 
plies no  transfer  of  debts  dne  the  company 
on  business  already  done,  or  the  assomption 
of  debts  dne  from  the  company  on  account  of 
su<^  business.  It  does  not  even  appear  ttut 
any  transfer  of  raisins  or  dried  fmit  already 
bought  by  and  delivered  to  the  company  was 
contemplated.  In  this  connection  respondent 
relies  on  the  words  In  the  recitals  "all  pack- 
ing material  and  supplies  on  hand  and  all 
contracts  for  supplies  in  connection  with  said 
business,"  but  manifestly  the  word  "sup- 
plies," as  here  used  (unless  the  Inventory  re- 
ferred to  shows  otherwise),  should  not  be 
held  to  Include  raisins  and  dried  fruit  bought 
and  on  hand.  Raisins  and  contracts  for  the 
purchase  and  delivery  of  raisins  are  so  spe- 
cifically provided  for  as  to  make  such  a  con- 
struction unreasonable.  In  the  present  condt- 
tlwi  of  the  record  at  least.  The  specific  pro- 
vision that  the  Selma  Fruit  Company  shall 
have  the  privilege  of  using  the  fei^ltles  of 
the  house  to  finish  the  processing,  seeding, 
packing,  and  shipping  "of  the  raisins  hereto- 
fore bought  by  them  and  now  on  hand."  paying 
the  cost  of  labor  and  materials  used  therein, 
indicates  clearly  enough  that  there  was  no 
transfer  of  the  stoc^  of  raisins  actually 
owned  and  possessed  by  the  company.  The 
provlsUm  that  the  new  company  will  pay  ex- 
penses Incurred  by  the  Selma  EYnIt  Oon^wny 
prerlouB  to  Angnst  1. 1908,  "In  deTeI<^li^  the 
markets  and  corresponding  with  brokers  and 
dealers  In  regard  to  contracts  for  bnsiness 
maturing  subsequent  to  August  1,  1908,  and 
unearned  Insurance  premiums  subsequ^t  to 
said  date."  clearly  Indicates  absenoe  ot  any 
Intent  that  debts  accrued  prior  to  August  1st, 
and  not  specially  provided  for  by  the  agree- 
ment, were  to  be  assumed  by  the  purchaser. 
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Tha  agreement  Bbows  very  clearly  the  Inten- 
tion  that  the  contracts  for  the  delivery  of 
fruit  or  raisins  by  growers  in  which  the  new 
company  was  to  have  any  concern  were  those 
only  In  which  the  delivery  was  undertaken 
tat  or  after  August  1,  1908.  The  plain  idea 
was  that  the  transfer  of  the  business  was  to 
be  practically  as  of  that  date,  and  that,  inas- 
rnndi  as  the  new  corporation  had  not  then 
been  created,  the  Setme  Fruit  Company  was 
to  contlaue  to  operate  the  business  for  the 
new  corporation  until  ks  organization,  ao 
anmUng  to  the  new  corporation  for  "ail  ex- 
penses accrued  and  accruing  on  buslneBS  ma- 
toring  after  August  1,  1908,  In  connection 
with  said  business  and  all  obligations  and 
profltB  in  connection  with  said  business  after 
said  date.**  As  to  "business  matnilng"  prfor 
to  August  1,  1B08.  as  was  the  situation  with 
reference  to  the  transaction  here  Involved,  It 
Is  plain  that  there  was  no  intent  that  the 
purdiaser  should  acquire  any  right  or  assume 
any  oblation. 

Certain  expressions  in  the  opinion  of  the 
District  Court  of  Appeal  of  the  Third  Appel- 
late District  in  Stevens  v.  Selma  Fruit  Co., 
Inc.,  18  Cal.  App.  242,  123  Pac.  212,  are  not 
In  accord  with  our  conclusion.  That  case 
differed  very  materially  In  Its  facts  from  the 
case  at  bar,  and.  In  so  far  as  the  opinion 
states  that  by  the  language  of  the  agreement 
(which  was  the  very  agreement  here  in- 
volved) the  Intention  was  that  the  purchaser 
should  take  over  all  the  properties  of  the  Sel- 
ma Fruit  Company  and  assume  all  Its  obliga- 
tions, we  think  the  views  expressed  were  en- 
tirely imnecessary  to  a  dedston  of  the  case. 
We  have  no  disposition  to  question  the  cor- 
rectness of  the  decision  in  that  case,  but  we 
cannot  concur  in  the  expressions  in  the  opin- 
ion to  which  we  have  specially  referred. 

UK  Judgment  is  reversed. 

We  concur:  SLOSS,  J.;  VICTOR  E. 
SHAW.  Judge  pro  tern.;  SIIAW,  3;  MELVXN, 
J.;  WILBT}B,  J. 

077  CftL  60S) 
WBIGHT  T.  LOAIZA  et  aL   (S.  F.  8413.) 

(Snpieme  Court  of  CaHfomia.   Feb.  23,  1918.) 

LnoTATiON  OF  Actions  ^»29(2)  —  "Book 
Account." 

An  ondertaker'B  book  entries  agamst  a  de- 
fendant do  not  constitute  a  "book  account" 
against  his  codefendant  and  sister,  who  had 
agreed  to  pay  part  of  such  charges,  within  Code 
Ob.  Proc  f  337,  subd.  2,  which,  prior  to  its 
ameodmcDt  oy  St  1917,  p.  299,  provided  a  four- 
year  limitation  period  upon  open  book  account 
actions,  bat  an  action  thereon  was  outlawed 
as  to  the  sister  after  the  two-year  period  pre- 
•cribed  for  oral  contracts  by  section  3S9,  subd.  1. 

[Ed.  Note.—For  other  definitions,  see  Words 
and  Phrases,  Book  Account.] 

lUchards  and  Victor  E.  Shaw.  Judges  pro 
tem.,  dlBsenting. 


In  Bank.  Appeal  from  Saperlor  Court, 
City  and  County  of  San  Francisco;  W.  B. 
Guy,  Judge. 

Action  by  Harold  L.  Wright  against  W. 
T.  Loalza  and  Dolores  Loalza.  A  judgment 
fbr  plalnftifT  was  affirmed,  as  to  Dolores 
Loalza,  by  the  District  Court  of  Appeal,  First 
District  a66  PsLC  369),  and  she  appeals. 
Judgment  reversed. 

Leon  E.  Morris,  of  San  Francisco,  for  ap- 
pellant. T.  A.  Perkins  and  McCutchen,  Gl- 
uey &  Willard.  all  ot  fian  Francisco,  for  re- 
spondent 

SIjOSS,  J.  Tills  action  was  brought 
against  W.  Y.  Loalza  and  Dolores  Loalza, 
brother  and  sister,  to  recover  a  balance  of 
$405.30  claimed  to  be  due  to  N.  Gray  &  Co., 
a  corporation,  plaintiffs  assignor,  for  ma- 
terials furnished  and  services  rendered  in 
connection  with  the  funeral  of  a  deceased 
brother  of  the  defendants.  The  total  amount 
of  the  bill  was  $615.30.  The  arrangements 
for  the  funeral  were  made  by  W.  Y.  I^oalza, 
who  acted  for  himself  and  his  sister,  Dolores. 
Hie  sister  had  authorized  blm  so  to  do,  stat- 
ing that  she  would  pay  all  of  the  charge 
over  $150.  These  facts  were  communicated 
to  N.  Gray  ft  Co.  at  the  time  the  order  wAs 
l^ven.  Subsequently  W.  T.  Loaiza  paid  $150 
oa  account  of  the  charge.  The  court  gave 
Judgment  against  the  defendant  Dolores  for 
the  balance  of  $466.30,  and  flhe  takes  this  ap- 
peal. 

By  her  answer  the  appelant  pleaded  the 
bar  of  sectim  839.  subd.  1.  of  the  Code  of 
avll  Procedure.  The  only  quesUm  is  wheth- 
er the  court's  finding  against  -this  plea  ir 
sustained  by  the  evidence. 

More  than  two  years  elapsed  betweoi  the 
accrual  of  the  liability  and  the  commence- 
ment of  the  action.  The  contract  was  not  In 
writing,  and  the  action  was  therefore  barred 
unless  tt  may  be  viewed  as  governed  by  sub- 
division 2  of  section  337.  Befwe  its  recrat 
amendment  (Stats.  1917.  p.  299),  that  subdi- 
vision fixed  a  four-year  period  of  limita- 
tion for  actions  "to  recover  a  balance  due 
upon  a  mutual,  open,  and  curroit  account 
or  upon  an  open  book  account"  The  view 
of  the  court  below  was  that  the  action  was 
one  upon  an  open  book  account 

[1]  About  the  time  of  the  rendition  ol 
the  services,  N.  Gray  &  Co.  made  an  entry 
of  the  agreed  amount  In  a  book  d^lgnated 
as  "Funeral  Record."  Tlie  charge  was  made 
against  W.  7.  Loalza,  and  the  subsequent 
payments  made  by  him  were  credited  on  this 
account  Appellant's  name  did  not  aiHwar  in 
any  form  on  the  books  of  pUtntifrs  assignor. 
The  briefs  discuss  at  some  leiigth  the  ques- 
tion whetber  entries  so  made  constitute  an 
opea  book  account  We  need  not  go  Into 
this,  since  we  are  satisfied  that,  so  t&r  as 
the  appellant  Is  concerned,  the  action  cannot 
be  regarded  as  one  upon  a  book  account  at 
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oil.  A  book  account  Is  defined  as  a  "detailed 
statement,  kept  in  a  book,  In  the  nature  of 
debit  and  credit,  arising  out  ot  contract  or 
some  fiduciary  relation."  1  O.  J.  597.  A 
necessary  element  Is  that  th&  book  shall 
show  against  whom  and  In  whose  faror  the 
charges  are  mada  1  C  J.  598.  We  do  not 
see  how  book  entries  of  charges  against  and 
credits  in  favor  of,  A  alone  can  be  said  to 
constitute  a  book  account  against  B.  within 
the  meaning,  at  least,  of  section  3*17.  It  may 
fairly  be  assumed  that  the  idea  underly- 
ing the  enactmeut  of  both  eubdivlslons  of 
this  section  was  that  a  longer  period  of 
limitation  might  well  be  allowed  where  the 
existence  of  the  claim  sued  upon  was  sup- 
ported by  some  kind  of  wrlttHi  evidence. 
Where,  on  the  other  hand,  the  establishment 
of  the  contract  rests  on  oral  testimony  only, 
the  law  requires  the  action  to  be  brought 
before  the  lapse  of  time  may  prevent  the  pro- 
duction of  witnesses,  or  impair  their  memor- 
ies. If  this  view  be  correct,  the  action 
against  Dolores  must  be  regarded  as  one 
upon  an  oral  contract,  and  not  one  upon  a 
book  account  There  Is  no  account  or  other 
writing  whidi  In  any  way  indicates  her  lia- 
bility. To  connect  her  with  the  transactiims 
at  all,  resort  must  be  had  to  parol  testimony. 
Decisions  from  other  Jurisdictions  are  cited 
In  the  briefs  on  both  sides.  But  these  cases 
deal  with  an  entirely  different  subject-matter, 
and  they  throw  no  light  on  the  question  be- 
fore us. 

We  conclude,  therefore,  that  the  evidence 
does  not  support  the  finding  against  the  de- 
fendant's plea  that  the  action  was  barred. 

The  Judgment  is  reversed. 

We  concur:  ANGELLOTTI,  C  3. ;  SHAW, 
J. ;  MKLVIN,  J. ;  WILBUB,  J. 

RICHARDS,  Judge,  pro  tern.  X  dissent: 
The  facts  of  tlie  case  are  correctly  set  forth 
in  the  main  opinion.  In  our  view,  however, 
the  only  question  in  the  case  Is  as  to  whether 
the  entries  made  in  the  books  of  the  plain- 
tiff's  assignor  constitute  an  <^n  book  ao 
count  as  to  the  defendant  Dolores  Loalza. 

The  account  sued  upMi  has  all  the  elements 
of  a  book  account  according  to  the  detlnition 
of  tliat  term.  It  was  entered  in  a  book.  It 
was  a  detailed  statement  in  the  nature  of 
debit  and  credit  arising  out  of  a  contract 
It  contained  the  names  of  a  creditor  and 
debtor.  So  far  as  the  defendant  W.  T.  Loal- 
za is  concerned,  It  is  undeniable  that  it  was 
a  book  account;  and.  since  W.  Y.  Loalza 
made  paymenbs  which  from  time  to  time 
were  credited  upon  it  It  was  as  to  him  an  open 
book  account  Mercantile  Trust  Co.  v.  Doe, 
26  Cal.  App.  246.  146  Pac.  692.  Was  It  also 
a  book  account  as  to  his  sister  Dolores  Loal- 
za? The  evidence  showing  the  authorization 
of  W.  Y.  Loalza  as  the  agent  of  Dolores 
Loaiza  to  incur  the  Indebtedness  and  hence, 
of  necessity,  to  create  the  account,  is  undis- 
puted.   I&  ordering  the  goods  in  qnestlon 


W.  Y.  Loalza  acted  In  the  4aa]  capacity  of 
a  principal,  and  of  agent  for  hia  sSster, 
Dolores  Loalza  and  was  so  niMlerstood  to  be 
acting  by  the  creditor  at  the  time  of  the 
creation  of  the  account  This  being  so,  his 
name  upon  the  creditor's  books  represents 
both  bis  prlndpalship  and  his  agency,  as 
fully  as  though  the  name  of  his  principal  had 
been  inserted.  The  authorities  are  in  practi- 
cal uniformity  upon  the  propositi<Hi  that  an 
action  may  be  brought  against  the  principal 
upon  an  account  f<Hr  goods  charged  upon  the 
books  of  a  creditor  to  the  agent,  and  that 
In  this  respect  book  accounts  and  simple  con- 
tracts in  writing,  made  In  the  name  of  an 
agent  stand  upon  the  same  footing.  1  Iiiech- 
em  on  Agency,  $  1424 ;  2  Mechcm  on  Agency, 
S  "2055 ;  Clark  &  Skyles  on  Agency,  |  458. 
In  Mechem  on  Agency,  }  2055,  supra,  It  is 
stated  that: 

"The  cases  are  very  numerous  in  wfaidi  or- 
ders, proposals  and  informal  contracts  of  aD 
kinds,  though  nomiDally  in  the  name  of  the 
agent  are  really  an  account  of  the  principal. 
In  such  cases  the  i>rincipal  is  liable,  and  be  may 
also  sue." 

In  Clark  &  Skyles  on  Agency,  8  458,  tt  is 
stated  to  be  the  rule  that  a  principal  may  be 
sued  on  a  contract  made  in  tbe  name  of  his 
agent,  and  that  this  rule  applies  not  only  to 
oral  contracts,  but  to  all  simple  contracts  in 
writing,  and  parol  evidence  is  admissible  to 
show  that  a  person,  executing  a  written  con- 
tract in  his  own  name,  did  so  in  fact  as  the 
agent  of  an  undisclosed  prlnclpaL  The  text 
of  the  foregoing  authorities  la  founded  In 
part  upon  the  following  cases,  In  each  of 
which  the  action  was  against  the  principal 
upon  an  account  standing  In  the  name  of  the 
agent:  Meeker  v.  Claghorn,  44  N.  Y.  349; 
Foster  v.  Persdi,  68  N.  Y.  400;  Dyer  v. 
Swift  154  Mass.  159,  28  N.  E.  8;  Gardner  v. 
Bean,  124  Mass.  847 ;  Lyon-  v.  Chamberlain* 
41  Mich.  119, 1  N.  W.  983;  Bylogton  v.  Simp- 
son, 134  Mass.  169,  45  Am.  R^.  314.  In  the 
case  last  above  cited,  which  was  an  action  to 
recover  a  balance  due  upon  a  building  con- 
tract in  tbe  name  of  an  agent,  the  court 
says: 

"That  a  party  not  mentioned  in  a  simple  con- 
tract in  writing  may  be  charged  as  a  principal 
upon  oral  evidence  even  where  the  writing  gives 
no  indication  of  an  intent  to  bind  any  oth& 
person  than  the  signer  ia  as  well  settled  as  an; 
part  of  the  law  of  evidence^" 

In  an  action  either  upon  a  book  account  or 
upon  a  written  contract,  the  book  in  the  one 
case,  and  the  writing  In  the  other,  are  mere- 
ly the  evidence  of  the  transaction,  and  no 
distinction  can  be  drawn  as  to  their  admissi- 
bility In  evidence  when  the  fact  of  the  agency 
Is  shown.  Had  this  action  been  brought 
within  the  period  of  tbe  two-year  limitation, 
to  recover  upon  the  original  account,  there 
would  seem  to  be  no  question  upon  the 
strength  of  the  foregoing  authorities  as  to 
the  right  of  the  creditor  to  recov«-  against 
Dolores  Loalza  upon  this  account,  standing 
as  it  did  In  the  name  of  her  agent  W. 
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Loalza,  after  proof  oi  hU  agency.  This  ac- 
tioQ,  howerer,  was  bronght  to  recover  a  bal- 
ance doe  npon  said  account  after  the  two- 
year  period  of  limitation  for  actions  upon 
simple  accounts  had  expired.  The  defense  of 
Dolores  Loaiza  is  the  statute  of  UmitatlonB. 
The  respondent's  answer  to  this  defense  Is 
that  the  account  had  become  an  open  book 
acconnt  by  reason  of  payments  made  Qiere- 
oa  by  W.  Y.  Loaiza  prior  to  the  commence- 
ment of  this  action,  and  hence  that,  this  ac- 
tion being  one  to  recover  the  balance  diie 
apon  an  opea  book  account,  the  period  as  to 
it  Is  four  years,  as  prorided  In  subdivision  2 
of  section  337  of  the  Code  of  Civil  Procedure, 
as  said  section  and  subdivision  read  at  the 
time  this  action  was  begun.  It  must  be  ad- 
mitted that  this  action  has  become  an  open 
book  accoont  as  to  W.  T.  Loais&a,  by  virtue  of 
his  payments  thereon.  Mercantile  Tmst  Oo. 
V.  Doe,  supra.  Wby  has  it  not  also  become 
ao  opm  book  acconnt  as  to  bla  principal, 
Dolores  Loaiza,  for  a  Uke  reason?  The  same 
reasons  and  the  same  aathorities  wblcb 
would  render  this  a  book  acconnt  against 
Diriorefl  Lmtiza,  nnder  the  name  of  her  agent, 
W.  J.  Loaiza,  would  render  it  an  open  book 
accoont  against  her,  if  by  the  payments  there- 
on It  had  become  an  open  book  account 
against  him.  It  Is  tme  the  payments  were 
sot  made  by  ber,  but  they  were  made  by  her 
coprinctpal  apon  tMs  account,  and  were  made 
for  her  benefit  and  In  order  to  reduce,  as 
they  did  reduce,  the  amount  of  her  llaMUt^ 
tberetm.  Having  thus  received  the  full  bene- 
fit of  these  payments  made  by  her  cpprind- 
pal,  who  was  also  ber  agent  upon  this  ac- 
coTuit,  and  which  bad  the  efTect  of  keeping 
the  account  open  as  to  bim,  is  she  In  a  posi- 
tion to  dalQi  that  It  was  closed  as  to  her  so 
aa  to  entitle  her  to  plead  the  two-year  llmita- 
tlim  as  her  sole  defense  to  this  action? 
Then  would  seem  to  be  neither  reason  nor 
Justice  behind  such  a  contention. 
The  Judgment  should  be  affirmed. 

I  concur:  VICTOR  E.  SHAW,  Judge  pro 
tern. 


(1T7  Cti.  HO) 

NORTHWESTERN  MUT.  LIFE  INS.  CO.  v. 
ROBERTS.  State  Treasurer. 

MASSACHUSETTS  MUT.  LIFE  INS.  OO.  v. 
SAME. 

(S.  F.  75SQ.) 

(Bapreme  Court  of  California.   Feb.  18,  IftLS. 
Rehearing  Denied  March  18,  1018.) 

1.  Taxation  *=»137— Propebtt  Exkupi— <Rb- 
TDB^TED  PREMIUMB— "Every." 
Const,  art.  13,  i  14,  sabd.  providing 
tut  e?ery  inaorance  company  or  association 
Mug  bnsiness  in  this  state  shall  annually  pay 
w  state  a  tax  of  one  and  a  half  per  cent,  upon 
ue  amount  of  the  cross  premiums  receive^]  npon 
to  boaiiieas  done  m  this  state  lera  return  pre- 
■iiUDB  and  reinsurance  in  companies  or  asso- 
aaDons  authorised  to  do  business  in  this  state," 


imposes  a  tax  npon  "every"  insurance  company 
or  association,  whether  a  stock  or  mutual  con- 
cern, doing  business  within  the  state. 

[Ed.  Note.-~For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Every.] 

2.  Taxation  «±al40  —  Pbofbbtt  Ezbhft  — 

"Retdbn  Pbeuicub." 
In  Const,  art  13,  S  14,  subd.  "b,"  imposing 
a  tax  upon  the  gross  premiums  of  every  insur- 
ance company  or  afoodatlon  doing  business  in 
the  state,  less  "return  preminms,"  the  quoted 
words  must  be  confined  to  that  portion  of  the 
premium  which  has  been  unearned  and  which 
msured  has  the  legal  right  to  have  returned. 

3.  Taxation  <&s>140  —  Pbopbbtt  Exekft  — 
"Retobn  Pbbuiuub." 

The  excess  of  income  over  cost  of  insurancoj 
which  does  not  merely  represent  the  excess  of 
premiums  over  cost  of  insurance,  but  income 
from  forfeiture^  lapses,  etc.,  paid  by  mutual 
benefit  life  insurance  companies  to  members  as 
dividends,  cannot  be  deemed  "return  premiums" 
within  Const,  art  13,  §  14,  subd.  "b."  exempt- 
ing such  premiums  from  taxation. 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  James 
M.  Seawell,  Judge. 

Consolidated  actions  by  the  Northwests 
Mutual  lAfe  Insurance  Gonq>any  and  by  the 
Massachusetts  Mutual  I4fe  Insurance  Com- 
pany agftinst  R  Roberts,  as  State  Treas- 
urer. Judgments  for  defendant,  and  plain- 
tiffs a^ieaL  AflBrmed. 

David  L.  Levy,  Walter  Shelton,  and  Camp- 
bell, Weaver,  Shelton  &  Levy,  all  of  San 
Francisco,  for  appellants.  V.  S.  Webb,  Atty. 
Gen.  (John  W.  Stetson,  of  Oakland,  of  coun- 
sel), for  respondent. 

RICHARDS.  Judge  pro  tern.  These  are 
appeals  from  judgments  rendered  in  favor 
pf  the  defendant.  The  cases  'were  consoli- 
dated upon  the  trial  and  upon  appeal,  being 
identical  as  to  the  l^al  principles  Involved. 
These  actions  were  brought  against  the  de- 
fendant as  treasurer  of  the  state  of  Cali- 
fornia to  recover  certain  taxes  paid  by  each 
ot  said  plaintiffs  under  protest,  which  said 
taxes  It  was  claimed  by  each  of  said  plain- 
tiffs had  been  lll^ally  assessed  and  levied 
by  the  state  board  of  equalization,  and  Ille- 
gally collected  by  the  defendant  as  state 
treasurer.  The  plaintiffs  are  each  mutual 
benefit  Insurance  companies.  The  particular 
taxes  claimed  by  them  to  bave  been  Illegally 
assessed  and  imlawfully  collected  were  as- 
sessed, levied,  and  collected  In  pursuance. of 
article  13,  §  14,  subd.  "b,"  of  the  OousUtution 
of  California  as  amended  In  the  year  1910, 
80  as  to  Include  said  subdivision,  which  reads 
In  part  as  follows: 

"Every  insurance  company  or  association  do- 
ing business  in  this  state  shall  annually  pay  to 
the  state  a  tax  of  one  and  a  half  per  cent  up- 
on the  amount  of  the  gross  premiums  received 
upon  its  business  done  in  thia  state,  less  re- 
tdm  premiums  and  reinsurance  in  companies  or 
associations  authori2ed  to  do  business  in  tiiis 
state." 

The  single  question  Involved  In  these  ap- 
peals turns  upon  the  construction  to  be  glv- 
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en  to  the  phrase  "return  premiums"  as  used 
In  the  provision  of  the  Constitution  above 
quoted.  The  contention  of  the  plaintiffs  In 
both  of  these  cases  Is  that  this  phrase  must 
be  given  a  construction  which  will  be  broad 
enough  to  Include  those  sums  which  mutual 
benefit  insurance  companies  annually  i>ay  to 
their  Insured  membership  In  the  form  of 
what  has  heretofore  been  known  as  "divi- 
dends," but  which,  according  to  the  plain- 
tiffs' contention,  is  none  other  than  the  ex- 
cess of  premiums  above  the  actual  cost  of 
insurance  which  has  been  prudentlally  col- 
lected from  their  membership  in  order  to 
provide  against  contingent  or  possible  loss 
during  the  year,  and  which,  not  having  been 
needed  or  used  for  such  purposes,  is  return- 
ed to  them,  and  hence,  xmder  the  construc- 
tion of  this  phrase  in  the  subdivision  of  the 
Constitution  under  review  for  which  the 
plaintiffs  contend,  Is  returned  premiums, 
and  as  such  not  subject  to  taxation.  Turn- 
ing to  the  subdivision  of  the  Constitution 
above  quoted  in  which  this  phrase  occurs, 
there  are  several  observations  regarding  its 
general  language  which  may  serve  to  clarify 
this  discussion. 

[1]  In  the  first  place  It  is  to  be  noted  that 
this  provision  of  the  Constitution  has  for  Its 
purpose  an  increase  in  the  revenues  of  the 
state  by  the  hnposltlon  of  a  tax  upon  every 
Insurance  company  or  association  doing  busi- 
ness within  It.  It  Is  made  to  apply  equally 
to  fire  Insurance  companies  or  associations 
and  to  life  insurance  companies  or  associa- 
tions, and  to  each  of  these,  whether  the  par- 
ticular Insurance  company  or  association,  ei- 
ther fire  or  life,  is  doing  business  as  a  stock 
concern,  dividing  its  profits  periodically 
among  Its  members,  regardless  of  whether 
these  are  also  Insured  In  It,  or  is  doing  busi- 
ness as  a  mutual  concern,  dividing  its  ex- 
cess periodically  among  the  body  of  Its  in- 
sured membership.  The  foregoing  consider- 
ation is  important  In  determining  the  con- 
struction to  be  placed  upon  the  particular 
clauses  of  the  Constitution  under  review, 
since  it  could  not  be  seriously  contended  that 
the  framers  of  this  constitutional  amend- 
ment had  In  mind  one  definition  of  the 
meaning  of  the  clause  in  question  In  Its  ap- 
plication to  one  of  the  foregoing  kinds  of  In- 
surance companies  or  associations  and  quite 
a  different  meaning  as  applied  to  another. 
In  other  words,  the  interpretation  to  be  put 
upon  this  phrase  must  be  one  applicable  in- 
differently to  each  and  to  all  of  the  general 
class  of  Institutions  subject  to  this  form  of 
taxation. 

Proceeding  from  this  point.  It  next  be- 
comes Important  to  Inquire  whether  the 
phrase  "return  premiums"  had  taken  on  a 
particular  or  technical  significance  in  rela- 
tion to  any  classes  of  Insurance  concerns  In- 
cluded within  the  general  terms  of  this 
amendment  prior  to  the  time  of  its  adoption. 
As  to  this  question  there  Is  no  dispute  among 
the  parties  to  these  proceedings,  for  It  is 
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conceded  that  in  so  far  as  the  phrase  "re- 
turn premiums"  had  relation  to  fire  Insar- 
ance  companies  or  associations  doing  bnai' 
ness  as  stock  concerns,  and  also  In  a  more 
limited  degree  to  life  insnrance  companies 
or  associations  of  the  same  character,  the 
phrase  "return  premiums"  had  acquired  a 
limited  and  technical  significance,  not  only 
in  this  state,  but  generally  in  the  Insurance 
world,  which  meaning  had  become  so  defi- 
nitely fixed  as  to  have  found  a  place  In  the 
law  dictionaries  and  In  the  recognized  text- 
books upon  fire  and  life  insurance.  la 
Black's  Law  Dictionary  the  phrase  Is  listed 
and  is  defined  to  mean: 

"The  repayment  of  the  whole  or  a  ratable 
part  of  the  premium  paid  for  a  policy  of  in- 
surance utK>n  the  cancellation  of  .the  contract 
before  the  time  fixed  for  its  expiration." 

In  Bouvler's  Law  Dictionary  the  phrase  la 
also  found  and  Is  similarly  defined.  lo 
Joyce  on  Insurance  and  also  In  Elliott  on  In- 
surance— the  two  main  modem  text-books 
on  this  branch  of  the  law — there  are  to  be 
found  in  each  an  entire  subdivision  devoted 
to  the  subject  of  "return  of  premiums  and 
assessments,"  In  which  these  terms  are  giv- 
en application  to  cases  wherein  the  risk  has 
not  attached,  or  where  the  policy  is  void,  or 
has  been  Issued  through  a  mistake  of  law  or 
fact,  or  has  been  procured  through  fraud 
and  the  like,  and  wherein  the  use  of  the 
phrase  is  limited  to  the  class  of  cases  above 
enumerated.  Joyce  on  Ins.  c.  So;  Elliott  on 
Ins.  {  299.  Seo,  also,  Dawson's  Elements  of 
Life  Ins.  p.  1C6.  Nowhere,  In  fact,  so  far 
as  the  industry  of  counsel  In  the  search  for 
precedents  have  gone,  or  as  our  own  Inde- 
pendent research  has  extended,  had  the 
phrase  "return  premium"  ever  l>een  given 
In  the  domain  of  either  fire  or  life  insur- 
ance, prior  to  the  enactment  of  the  amend- 
ment to  our  Constitution  under  review,  any 
other  than  the  limited  meaning  In  which 
that  phrase  has  been  defined  and  discussed 
by  the  law  dictionaries  and  law-writers 
above  referred  to.  And  to  this  statement 
may  be  added  another  and  a  conceded  fact 
by  the  parties  herein,  which  Is  that  the 
phrase  "return  premium"  had  never,  prior 
to  the  adoption  of  the  said  amendment  to 
the  Constitution,  been  used  or  employed  by 
mutual  benefit  insurance  companies  or  asso- 
ciations anywhere  in  relation  to  the  excess 
in  the  Income  of  these  concerns  distributed 
periodically  among  their  members.  These 
considerations  become  all  the  more  signifi- 
cant when  we  look  to  the  origin  of  the 
phrase  "return  premium"  In  its  relation  to 
our  California  law.  As  early  as  1862  the 
Xiegislature  passed  a  statute  Imposing  a  tax 
upon  foreign  Insurance  companies  and  their 
agencies  doing  business  In  California.  Stats, 
of  CaL  1862,  p.  243.  By  the  terms  of  thU 
act  an  annual  statement  was  required  from 
the  office  or  agency  of  every  Insurance  com- 
pany to  be  filed  with  the  treasurer  of  the 
county  In  which  such  office  or  agency  was 
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located,  exhibiting  the  gross  amount  of  pre- 
miama  collected  bj  each,  less  the  gross 
amount  of  "return  premiums."  The  act  fur- 
ther provided  for  a  tax  of  2  per  cent  on  the 
amount  of  gross  premiums  so  reported  after 
deducting  "return  premiums"  upon  all  Are, 
marine,  and  Inland  risks,  and  a  tax  of  1  per 
cent,  on  the  amount  of  premiums  collected 
from  life  risks.  In  1903  (St.  1903,  p.  359), 
the  substance  of  this  early  statute  was  car- 
ried into  the  Political  Code,  with  the  excep- 
tion that  its  application  wap  expressly  lim- 
ited to  fire  Insurance  companies.  It  is  to  be 
noted,  however,  that  the  precise  language 
of  the  present  constitutional  amendment  Is 
to  be  found  in  this  section  of  the  Political 
Code,  thus  indicating  the  source  from  which 
the  framers  of  the  amendment  derived  its 
pliraseology.  Pol.  Code,  8  622a.  This  sec- 
tioD  of  the  Code  was  amended  in  1905  (St 
1905,  p.  186),  and  again  In  1907  (St  1907.  p. 
162),  but  its  irfirasing  in  respect  to  the  point 
in  question  remained  the  same.  In  the 
meantime  the  Civil  Code  had  been  dealing 
with  the  same  subject  In  the  year  1S72,  ar- 
ticle TUI,  title  XI  was  enacted  in  that 
Code,  in  which  article  occur  a  number  of 
sections  treating  of  the  subject  of  return  of 
premiums,  wherein  are  set  forth  the  several 
conditionB  under  which  a  return  of  premium 
may  be  had  and  may  be  enforced  by  the  In- 
sured. These  include  cases  where  no  part 
of  the  interest  of  the  Insured  in  the  thing 
insured  Is  exposed  to  the  perils  insured 
against,  or  where  the  policy  has  been  sur- 
rendered before  its  time  expires,  or  where 
(he  contract  of  insurance  is  voidable  for 
fraud,  or  where  there  is  an  overlnsurance  by 
several  Insurers.  Civ.  Code,  gg  2616  to  2622, 
inclusive  The  use  of  the  phrase  is  thus 
found  to  be  limited  in  the  Civil  Code  to 
practically  the  same  meaning  embraced  in 
its  definition  by  the  dictionaries  and  text- 
writers  already  referred  to.  Such  was  tlie 
state  of  the  law  and  sudi  was  the  limited 
meaning  attributed  with  practical  unanimi- 
ty to  the  term  "return  premiums"  at  the 
dme  tbe  amendment  to  the  Constitution  un- 
der review  was  framed  by  the  Legislature 
and  adopted  by  the  people  of  California. 

[2]  Without  doubt  its  use  in  defining  a  cer- 
tain portion  of  the  gross  premiums  of  insur- 
ance companies  to  be  excepted  from  the  tax- 
es imposed  by  the  amendment  mi^^t  have 
been  limited  by  express  terms  to  life  or  fire 
ioaorance  companies  or  associations  doing 
basin  ess  as  stock  concerns,  or  such  meaning 
might  have  been  in  the  same  maimer  extend- 
ed so  as  to  Include  the  cases  of  Income  over 
the  cost  of  insurance  which  mutual  benefit 
OKnpanies  or  associations  are  wont  to  dis- 
tribute among  their  membership ;  bat,  in  the 
absoice  of  such  a  differentiation,  we  are  con- 
strained by  rules  of  interpretation,  too  well 
known  to  require  recital,  to  tbe  giving  to 
the  phrase  "return  premiums,"  as  used  gen- 
erally In  this  clause  of  the  amendment  to  the 
Constitntlon,  the  one  and  only  meaning  which 


had  been  universally  assigned  to  It  for  a- 
long  time  prior  to  the  date  of  the  adoption 
of  said  amendment  and  which  it  bore  by  gen- 
eral acceptance  at  that  time.  Its  meaning 
and  application  as  thus  interpreted  must  be 
confined  to  that  portion  of  the  premium  of 
all  Insurance  companies  or  associations  af- 
fected by  the  araondment  which  has,  for  the 
reasons  above  referred  to,  been  unearned,  and 
to  the  return  of  which  the  Insured  has  a 
right  enforceable  at  law.  It  Is  clear  tliat  as 
to  such  portions  of  the  gross  premiums  of 
iir;urance  companies  or  associations  as  they 
are,  for  the  reasons  stated,  not  lawfully  en- 
titled to  retain,  no  tax  should  be  levied,  and 
that  it  is  to  such  portions  of  their  premiums 
as  they  are  thus  lawfully  bound  to  return 
that  the  exemption  in  this  constitutional 
amendment  was  intended  to  apply. 

[3]  It  is,  however,  strenuously  and  elabo- 
rately argued  on  behalf  of  the  appellants 
herein  that  they  and  each  of  them  come 
strictly  within  tbe  class  of  mutual  benefit 
Insurance  companies  or  associations  the  plan 
and  purpose  of  which  Is  to  furnish  Insurance 
to  the  body  of  their  membership  at  cost,  and 
not  to  make  a  profit  out  of  the  business  done, 
nor  to  accumulate  any  sum  which  would  be 
^strlbutable  as  dividends  In  the  usual  and 
ordinary  acceptation  of  that  term;  that  the 
amount  of  premiums  periodically  collected 
from  their  membership  Is  only  increased 
above  the  bare  cost  of  insurance  In  order  to 
protect  them  and  their  members  against  such 
unforeseen  contingencies  or  extraordinary 
outlays  as  might  arise  during  any  year;  and 
thaf  when  these  do  not  occur  the  excess 
above  the  ascertained  cost  of  Insurance  is  re- 
turned to  their  membership  under  tbe  name 
or  form  of  dividends,  but  that  It  constitutes 
in  fact  a  return  of  the  excess  of  premiums 
collected,  and  hence  should  be  Included  in 
the  exemption  provided  for  In  the  Constitu- 
tion. The  argument  is  specious,  and  were  It 
founded  entirely  In  fact  Is  one  which  might 
well  be  presented  to  the  Legislature  or  the. 
people  In  an  effort  to  effect  a  change  in  the 
phraseology  of  the  constitutional  amendment 
under  review,  but  It  cannot  be  availed  of  to 
procure  from  the  courts  another  and  differ- 
ent interpretation  of  a  phrase  which  has 
been  found  to  have  had  by  universal  usage 
a  more  restricted  meaning  at  the  time  It  was 
engrafted  upon  the  law.  Besides,  It  Is  by 
no  means  conceded  by  the  respondent  tfiat 
the  argument  Is  founded  in  fact  for,  while 
It  may  be  admitted  that  mutual  Insurance 
companies  or  associations  are  theoretically 
committed  to  the  policy  of  providing  insur- 
ance to  their  members  at  cost,  and  of  theo- 
retically returning  to  them  the  excess  of  pre- 
miums prudentially  collected  for  the  purpose 
of  taking  care  of  unforeseen  contingencies, 
the  truth  is  that  the  so-called  dividends 
which  these  institutions  periodically  distrib- 
ute among  their  members,  and  which  we  are 
urged  herein  to  define  as  "return  premiums," 
do  not  actually  represent  the  outworking  of 
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these  theories,  and  are  not  In  fact  limited  to 
such  excess,  and  do  not,  In  practical  effect, 
result  in  a  return  to  the  membership  of  these 
Institutions  the  actual  excess  in  premiums 
above  the  cost  to  each  of  his  insurance.  Ac- 
cording to  the  evidence  presented  in  these 
cases,  mutual  benefit  Insurance  companies  or 
associations  have  other  sources  of  income 
than  that  of  premiums.  They  derive  certain 
incomes  from  forfeitures,  surrenders,  and 
lapses;  also  from  the  increase  in  the  value 
of  investments  in  securities  or  in  lands,  and 
from  rents  and  Interest  on  investments  and 
loans,  and  from  annuities.  These  are  inter- 
mingled with  premiums  received  in  the  gen- 
eral calculations  of  the  earnings  of  the  insti- 
tution, and  out  of  the  funds  thus  accumulat- 
ed there  are  paid  the  overhead  expenses,  the 
sums  falling  due  on  poltdes,  the  amounts  to 
be  set  aside  as  reserve,  etc.  From  this  ac- 
cumulation derived  from  these  various  sourc- 
es is  also  paid  periodically  to  Its  members 
such  an  amount  as  the  business  of  the  insti- 
tution Justifies,  in  the  form  of  what,  prior  to 
the  adoption  of  the  constitutional  amend- 
ment in  question,  was  known  and  defined  aa 
dividends,  but  which  Is  now  sought  to  be  des- 
ignated as  "return  premiums."  A  considera- 
tion of  the  sources  of  the  funds  thus  distrib- 
uted di-scloses  that  these  cannot,  by  any  re- 
finement of  bookkeeping  or  of  reasoning  be 
made  to  represent  either  the  actual  excess 
over  cost  of  insurance  paid  by  the  member- 
ship of  these  institutions,  nor  the  actual  re- 
turn to  each  member  of  his  excess  of  pre- 
mium over  the  cost  of  Insurance  to  him. 

Asldo,  therefore,  from  the  conclusion  which 
we  have  felt  Impelled  to  draw  as  to  the 
meaning  of  the  phrase  "return  premiums," 
derived  from  Its  previous  use,  we  thus  dis- 
cover that  the  amounts  periodically  distrib- 
uted by  these  Institutions  ammig  their  mem- 
bership In  the  form  of  dividends  cannot  be 
deemed  "return  premiums"  when  considered 
either  from  the  viewpoint  of  the  variety  of 
■sources  from  which  they  are  derived  nor  from 
that  of  the  conceded  fact  that  they  do  not 
represent  as  to  each  member  of  the  institu- 
tion the  excess  of  premium  over  cost  of  In- 
surance which  he  has  actually  paid.  In  this 
connection  It  may  be  noted,  as  having  a  more 
or  less  important  bearing  upon  this  phase  of 
the  discussion,  that  there  is  no  agreement, 
either  express  or  Implied,  between  the  pre- 
mium payer  and  the  mutual  benefit  company 
or  association  of  which  he  Is  a  member,  to 
the  effect  that  he  shall  have  insurance  at 
cost,  or  that  he  stiall  have  any  enforceable 
right  to  receive  or  recover  any  amount  In  the 
form  of  a  return  premium  or  otherwise  cor- 
responding to  the  excess  which  he  has  paid  in 
premiums  over  the  cost  of  insurance.  The 
amount  of  premium  to  be  paid  by  each  mem- 
ber is  fixed  by  a  consideration  of  the  busi- 
ness principles  governing  successful  insur- 
ance companies  or  associations  whether  they 
are  stock  or  mutual  benefit  concerns.  The 
premium  once  paid  is  gone  from  its  payer 
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forever,  unless  It  can  come  ba<&  to  him  in 
the  form  of  dividaids  or  profits  wpoa.  the 
business  of  the  institution  to  which  he  be- 
longs, and  in  which  business  the  same  prin- 
ciples of  prudential  management  and  wise 
and  careful  investmrat  prevail  as  those  r^ 
ulatlng  insurance  of  every  kind  and  form. 
Prom  this  viewpoint  the  ftict  that  the  pre- 
mium payer  is  or  is  not  also  a  member,  or 
In  that  sense  a  shareholder,  in  the  particular 
form  or  class  of  insurance  company  or  asso- 
ciation with  which  he  has  chosen  to  he  allied, 
ceases  to  be  a  matter  of  more  than  minor  con- 
sideration. The  framers  of  the  ctmstituticxi* 
al  am«idment  In  question  drew  no  distinc- 
tion tKtween  the  insurance  companies  or  as- 
sociations to  be  affected  by  the  form  of  tax- 
ation it  imposes,  and  evidently,  by  its  gen- 
eral terms,  intended  that  the  gross  premiums 
received  by  all  insurance  companies  or  asso- 
ciations indifferently  should  not  be  deleted 
by  dividends  In  the  levy  of  the  state  tax 
thereon.  It  is  to  bo  noted  In  this  immediate 
connectlOTi  that  the  state  of  Oallfomia  is 
unique  among  the  commonwealths  of  this 
country  in  the  phrasing  of  its  laws  relative 
to  tbe  imposition  of  taxes  upon  Insurance 
companies  or  associations  doing  businesH 
within  it  No  other  state,  save  one,  has  ex- 
pressly laid  its  tax  upon  the  gross  premiDms 
of  such  ^stitutions,  or  has  In  express  terms 
exempt«l  from  the  effect  of  such  taxatltm 
"return  premiums."  As  a  result  of  this  there 
is  a  paucity  of  cases  bearing  directly  or  by 
any  close  analogy  upon  the  question  involv" 
ed  in  the  present  controversy.  Counsel  for 
appellants  cite  a  number  of  cases  which  It 
is  claimed  touch  the  point  at  Issue  bera 
Ttieir  chief  reliance  is  upon  the  case  of  Mu- 
tual Bwieflt  Life  Ins.  Co.  v.  Herold  (D.  C.) 
198  Fed.  199.  That  was  a  case  Involving  a 
construction  of  the  federal  Corporation  Tax 
Act  (Act  Aug.  &  1909,  &  6,  36  Stat  112,  | 
38,  U.  S.  Comp.  St  Supp.  1911,  p.  946),  by  the 
terms  of  which  a  special  excise  tax  was  to  be 
levied  upon  all  insurance  companies  organ- 
ized under  the  laws  of  the  United  States  or 
of  any  state  or  territory  "equivalent  to  one 
per  cent  upon  the  entire  net  Income  •  •  • 
received  within  the  year  from  all  sources.** 
The  action  was  brought  by  the  plaintiff  to 
recover  from  the  def^dant  a  collector  of 
Internal  revenue,  certain  taxes  paid  to  blm 
under  said  statute,  upon  the  contention  that 
certain  dividends  which  it  claimed  represent- 
ed an  excess  of  premiiuns  collected  from  its 
members,  and  which  were  accredited  upon 
the  amount  of  premiums  such  members  were 
to  pay  In  the  succeeding  year,  were  not  to  be 
classed  as  "Income  received"  by  the  plain  tiff 
so  as  to  be  subject  to  such  taxation.  The 
statement  of  facts  in  the  case  assumes  that 
these  dividends  so  applied  were  In  fact  mere- 
ly excess  premiums  previously  collected,  a 
fact  not  conceded  in  the  instant  case,  and 
the  decision  Is  predicated  upon  this  assump- 
tion: but.  aside  from  this,  the  distinction 
between  that  case  and  also  the  other  cases 
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which  counsel  dte  as  havlog  followed  Its 
doctrine.  Is  obvious,  consisting,  as  It  does,  In 
tbe  qnlte  different  phrasing  of  the  law  in 
each  case.  We  do  not  regard  this  line  of  cas- 
es relied  tipon  by  the  appellants  herein  as 
authority  for  the  construction  which  they 
would  have  us  place  upon  the  peculiar  word- 
ing of  the  constltational  provision  here  un- 
der review.  The  only  other  state  having  a 
statute  w^lth  the  same  wording  as  that  of  the 
California  law  Is  the  state  ot  New  Mexico, 
which,  subsequently  to  the  passage  of  our 
eDnstitutl<nial  amendmait,  embodied  Its  pre- 
cise language  In  an  act  imposing  taxes  upon 
insurance  companies  In  that  state.  In  a  case 
arlslD)^  under  said  act  the  Supreme  Court  of 
New  Mexico,  by  a  decision  of  two  of  its  three 
Justices,  held  that  dividends  of  mutual  ben- 
efit life  Insurance  companies  were  to  be  class- 
ed as  return  premiums  and  were  to  be  de- 
ducted as  such  from  the  gross  premiums  of 
snch  companies  subject  to  taxation.  Ufe  Ins. 
Co.  V.  Chaves,  21  N.  M.  264,  153  Pac.  303. 
This  decision  is  based  npon  the  reasMilng  of 
the  case  of  the  Mutual  Benefit  I4fe  Ins.  Oo. 

Herold,  supra,  and  makes  no  refcr«iee 
to  the  history  of  the  amendment  to  the  Cali- 
fornia Constitution,  from  which  the  precise 
language  of  the  act  it  assumes  to  construe 
was  obviously  taken.  It  Is  sufficient  to  say 
that  we  do  not  regard  this  case  as  controlling 
or  even  persuasive  authority  In  the  decision 
of  the  Instant  case.  It  may  be  said  In  conclu- 
sion that  while  tbe  anthoilties  upon  the  gen- 
eral subject  of  taxation  of  the  Incomes  or 
earnings  of  insurance  companies  or  associa- 
tions are  numerous  and  are  quite  conflicting, 
they  depend  so  largely  upon  the  peculiar 
wording  and  differing  phraseol<^  of  the  stat- 
utes of  the  several  states,  or  of  tbe  United 
States,  upon  this  subject,  as  to  render  un- 
profitable an  attempt  to  review  or  harmonlEe 
them  here.  From  what  has  heretofore  been 
stated,  we  are  of  tbe  opinion  that  Uie  conten- 
tlms  of  the  appellants  herein  as  to  the  con- 
struction to  be  placed  upcm  the  amendment 
to  the  ConstitDtlon  In  qoestlon  cannot  be  sob- 
talned. 

The  Judgmrats  are  aflhmed. 

We  concur:  ANOELLOTTI,  a  J. ;  SLOSS. 
I.;  TICTOa  B.  SHAW,  Judge  pro  ton. 

(m  cai.  m)  "  '  ' 

WESTERN  UNION  TELEGRAPH  CO.  r, 
COMMERCIAL  PAC.  CABLE  GO. 
{S.  F.  77»2.) 

(Siqweme  Cmrt  of  Oalifomia.  B^b.  20.  1918.) 

1.  Telegraphs  and  Telephones  ^»34— Dis- 

CSnilNATION. 

Where  a  ^dfic  cable  company  with  its 
taradnua  In  San  Frandsco  had  as  Its  chief 
fnMtxmm  two  tdegraph  companies,  its  require- 
Mnt  of  one  telegraph  company  that  to  tbe 
tatter's  messages  received  for  cable  tranemle- 
iiwi  there  be  added  the  words  "via  San  Fran- 
ciscc^  and  tin  date  (tf  acceptance,  making  four 


or  five  words  in  all,  to  be  paid  for  at  the  regolar 
cable  toll  of  per  word,  was  not  a  necessary 
or  reasonable  requirement  in  the  conduct  of  its 
business;  such  words  not  being  reqaired  to  be 
added  to  the  cable  mcseages  of  other  customers, 
including  the  other  telegraph  company. 

2.  Tbleobapbs  and  Telephones  34— Dis- 
crimination. 

The  discrimination  arising  out  of  the  en- 
forcement of  snch  requirement  against  one  tde- 
graph  company  alone  was  unjust  and  unlawful; 
its  effect,  in  adding  oo  additional  charge  or  toll 
upon  each  cable  message  sent  for  such  company 
of  approximately  $5  a  message,  when  no  sim- 
ilar charge  was  exacted  from  tbe  other  tele- 
graph .  company,  being  to -increase  tbe  letter's 
business  at  the  expense,  amounting  practically 
to  tbe  exclusion,  of  the  telegraph  company  dis- 
criminated against,  in  relation  to  that  particu- 
lar field. 

3.  Estoppel  «»99— Equrrr  ^=^(3)— Telb- 

OBAPHS  AMD  TELEPHONES  —  DlSCBIMINA- 
TION. 

In  suit  by  telegraph  company  against  cable 
ewnpany  to  enjoin  discriminatory  requirement 
of  additional  words  at  toll  rates  on  cable  mes- 
sages received  through  plaintiff,  plaintiff  was 
not  estopped  to  claim  such  discrimination  was 
unreasonable  and  unjust  because  it  had  itself 
been  guilty  of  attempts  to  impose  and  enforce 
similar  requirements  as  to  adding  words  and 
tolls  in  the  course  of  its  own  business  through- 
out the  country,  for  the  maxim  that  he  who 
comes  into  equity  must  do  so  with  dean  hands 
has  reference  to  the  particular  transaction  in 
which  relief  Is  sought,  and  not  to  tbe  general 
morals  or  conduct  of  the  plaintiff. 

4.  Telegraphs  and  TEtEPHOKEs  4=»67(4)  — 
Loss  OF  Pbofits— Discretion  of  Court. 

In  action  by  telegraph  company  against 
cable  company  for  discrimination  in  charges, 
where  damages  claimed  by  plaintiff  for  shrink- 
age of  its  cable'  business  during  the  enforcement 
of  the  discrimination  were  objected  to  as  in- 
volving elements  too  remote  and  speculative  for 
admeasurement,  the  fixing  and  allowance  of 
$1,000  as  damages  for  such  shrinkage  was  not 
an  unreasonable  exerdse  of  the  court's  dis- 
cretion, where  some  falling  off  in  plaintiff's 
business  as  a  direct  result  of  the  discrimina- 
tion was  admitted,  and  tbe  evidence  adduced 
furnished  some  more  or  less  definite  data  from 
which  to  make  the  approximation  on  which  the 
court  based  its  findmgs'  and  judgment  as  to 
such  probable  loss. 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Frandsco;  J.  M.  Sea- 
weai.  Judge. 

Action  by  the  Western  Union  Telegraph 
Company  against  the  Commercial  Pad 9c 
Cable  Company.  From  Judgment  for  plain- 
tiff, defendant  appeals.  Affirmed. 

Garret  W.  McEnemey  and  Percy  E.  Towne, 
both  of  Sun  Francisco  (Wn».  W,  Cook,  of  New 
York  City,  of  counsel),  for  appellant  Bever- 
ly L.  Hodghead,  of  San  Francisco  (Albert 
T.  Benedict,  of  New  Xork  City,  of  counsel), 
for  respoDdrat. 

RICHARDS,  Judge  pro  tern.  This  is  an 
appeal  from  a  judgment  In  favor  of  plaintiff 
In  an  action  to  have  established  that  certain 
charges  and  tolls  exacted  by  the  defendant 
from  the  plaintiff  for  the  transmission  of  Its 
messages  over  the  Padflc  cable  to  Orleatal 
points  are  discrlmlnatotr  and  excesstve,  and 
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to  have  the  defendant  enjoined  from  the  Im- 
position and  exaction  of  such  charges  and 
tolls,  and  to  recover  damages  for  injuries 
alleged  to  have  been  sustained  by  the  plain- 
tiff  through  such  demand  and  exaction.  The 
main  facts  of  the  case  are  not  the  subject 
of  much  controversy,  though  the  conclusions 
drawn  from  them  by  the  respective  parties  to 
the  adion  are  widely  divergent.  The  de- 
fendant, Gommerdal  Pacific  Cable  Company, 
Is  the  owner  of  the  Padflc  Ocean  cable  hav- 
ing Its  American  terminus  at  San  Francisco 
and  extending  by  way  of  Hawaii  to  the  prin- 
cipal porta  in  China,  Japan,  and  the  Philip- 
pine Islands.  This  cable  was  constructed  In 
1902,  and  was  put  Into  operation  in  the  fol- 
lowing year.  The  American  business  trans- 
mitted over  it  westward  originates  in  all 
parts  of  the  United  States  where  there  are 
tdegraph  offices,  and  is  transferred  to  the 
cable  wires  at  San  Francisco.  The  two  prin- 
cipal suppliers  of  business  in  the  way  of  ca- 
blegrams to  the  defendant  liave  trom  the  in- 
ception of  the  operation  of  its  cable  been  the 
plaintiff,  Western  Union  Tel^rapb  Company, 
and  the  Postal  Telegraph  Cable  Company. 
These  two  companies  hare  offices  scattered 
generally  throughout  the  United  States,  and 
are  not  only  competitors  In  the  business  of  lo- 
cal telegraphy,  but  are  also  competitors  and 
rivals  in  the  business  of  receiving  and  for- 
warding messages  for  trans-PacLQc  tel^ra- 
phy  by  the  defendant's  cable  lines.  This 
latter  competition  and  rivalry  began  when 
the  defendant's  cable  was  opened  for  opera- 
tion In  1903,  and  still  continues.  The  defend- 
ant has  from  the  beginning  charged  a  uni- 
form rate  or  toll  of  $1  per  word  for  mes- 
sages from  San  Francisco  to  the  Orient. 
This  charge  or  toll  Is  collected  by  the  tele- 
graph company  receiving  the  message  for 
transmission  at  the  point  of  Its  acceptance. 
In  addition  to  Its  charge  for  the  local  service 
to  San  Francisco,  and  is  paid  by  the  com- 
pany receiving  It  to  the  defendant.  Prior  to 
1908  this  charge  or  toll  was  uniform  In  Its 
application  to  its  chief  competing  customers. 
The  defendant,  though  by  the  terms  of  Its 
articles  of  Incoriwration  It  apparently  con- 
templated the  establishment  by  Itself  of  a 
system  of  cable  and  telegraph  lines  to  be  own- 
ed by  it  extending  from  the  Orient  eastward 
as  far  as  New  York,  has  never.  In  fact,  con- 
structed or  operated  any  telegraph  lines  to 
the  eastward  of  San  Francisco,  which  latter 
point  has  always  been,  and  stlU  remains,  Its 
terminal.  In  the  year  1908  the  defendant 
entered  Into  an  arrangement  with  the  Postal 
Telegraph  Cable  Company,  by  which  the  lat- 
ter corporation  agreed  to  construct  and  main- 
tain a  telegraph  line  between  New  York  and 
San  Francisco  for  the  transmission  exclnslTe- 
ly  of  cable  messages.  The  resnlt  of  this 
agreement  was  the  establishment  between  the 
d^endant  and  the  Postal  Tel^raph  Cable 
Company  of  friendly  relations  in  which  the 
Dlalntiff  did  not  share.    On  May  23,  1908, 


the  defendant  company  gave  notice  to  the 
plaintiff  that  thereafter  there  would  be  added 
to  each  of  the  latter's  messages  delivered 
to  defendant  for  transmission  to  the  Orient, 
the  words  "via  San  Francisco,"  together  with 
the  date  of  the  acceptance  of  the  message 
at  San  Francisco,  making  four  or  five  words 
In  all;  and  that  upon  such  added  words  the 
plaintiff  would  be  required  to  pay  the  regular 
charge  or  toll  of  $1  per  word.  The  effect  of 
the  enforcement  of  this  requirrai^t  was  to 
add  a^roximately  ¥5  to  the  cost  of  each 
cablegram  delivered  by  the  plaintiff  to  the 
defendant  for  transmission  by  its  cable  to 
Oriental  points.  A  like  addition  of  these 
words  was  not  required  by  the  defendant 
from  the  Postal  Telegraph  Cable  Company, 
nor  were  they  added  to  Its  messages,  nor  was 
a  like  charge  or  toll  exacted  by  defendant 
from  it.  The  direct  result  of  the  enforcement 
at  this  rule  against  the  plaintiff  was  an  In- 
crease in  the  cost  of  cable  messages  accepted 
by  plaintiff  for  transmission  to  the  Orient 
over  the  defendant's  cable  to  the  extent  of 
SQcn  added  c3iani;e  or  toU  over  that  required 
to  be  paid  for  a  like  service  by  its  competitor 
and  rival,  the  Postal  Telegraph  Cable  Com- 
pany. The  plaintiff  paid  under  prot«it  these 
added  charges  for  about  two  months  after  the 
date  of  tbelt  imposition,  and  then,  and  <m 
July  28,  190S,  commenced  this  action  tar  an 
injunction  and  for  damages. 

The  trial  court  made  Its  findings  in  the 
plaintiff's  favor  npon  the  Issues  tendered  in 
the  pleadings,  and  rendered  its  Judgment 
accordingly,  enjoining  the  defendant  from  the 
further  Imposition  of  these  added  charges 
and  tolla  It  also  found  the  plaintiff  entitled 
to  recover  the  simi  of  |1,582.12,  the  amount 
actually  paid  by  It  as  a  result  of  the  said 
exaction,  and  the  further  sum  of  $1,000  dam- 
ages for  injuries  to  plaintiff's  business  dur- 
ing the  period  of  Its  imposition. 

While  the  record  contains  many  assign- 
ments of  error  on  the  part  of  the  appellant, 
they  all  revolve  about  its  four  main  con- 
tentions in  this  appeal.  These  are:  F^rst, 
that  no  added  charge  or  toll  is  made  by  de- 
fendant against  the  plaintiff;  that  the  charge 
or  toll  In  question  is  made  by  the  Ppstal  Tele- 
graph Cable  Company,  and  whatever  Re- 
course, If  any,  plaintiff  has  is  against  It  and 
not  against  the  defendant;  second,  that  tlVe 
requirement  of  the  added  words  to  the  plain-  ■ 
tiff's  messages  is  reasonable  and  necessary 
in  the  conduct  of  the  defendant's  business, 
and  hence  the  added  charges  and  tolls  ate 
proper;  third,  that  any  discrimination  that 
may  exist  in  favor  of  the  Postal  Telegraph 
Cable  Company  is  neither  unjust  nor  unrea- 
sonable, but  Is  justified  by  Uie  relation  be- 
tween the  defendant  and  that  company; 
fourth,  that  the  court  erred  in  its  Judgment 
for  damages  against  the  def^dant,  especial- 
ly in  its  award  of  91,000  for  injuries  to  the 
plaintiff's  business,  such  danuges  being  toe 
remote  and  i^ecnlative  to  be  Justified. 
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A8  to  the  first  of  these  pn^^osltlons  we 
are  of  the  opinion  that  the  evidence  does  not 
sostaln  the  ^pellant^s  contmtlon.  The  evl- 
dence  was  without  serious  conflict  that  the 
d^endant  Is  and  was  at  all  times  the  owner 
ot  the  Padfic  cable  since  its  construction 
from  and  including  its  terminus  ia  San  Fran- 
dsco  to  its  various  Oriental  termlnii;  that 
the  defendant  exacted  from  all  customers 
using  said  cable  the  full  amount  of  Its  usual 
charges  and  tolls  from  San  Francisco  to'  all 
points  westward,  and  that  such  charges  and 
tolls,  In  so  far  as  they  refer  to  the.  words 
of  the  message  Itself,  were  and  are  collected 
from  both  the  Postal  Telegraph  Cable  Compa- 
ny and  the  plalotiff  herein  without  division  or 
reduction;  that  the  cable  operator  at  San 
Francisco  has  supervision  over  all  the  defend- 
ant's cable  operators  wherever  located,  and 
keeps  accounts  of  Bii  its  messages  and  reports 
the  same  directly  to  the  defendant  In  its  New 
YotI:  office,  and  that  Its  customers  make 
settlements  upon  these  reports,  paying  direct- 
ly to  the  defendant  the  sums  shown  therein 
to  be  du&  It  is  true  that  by  virtue  of  the 
aforesaid  friendly  arrangement  between  the 
defendant  and  the  Postal  Telegraph  Cable 
Company  the  San  Francl&co  office  of  the  lat- 
ter is  also  the  olfice  of  the  defendant,  and 
tbat  the  operator  there  in  charge  is  an  em- 
ploy6  of  the  Postal  Telegraph  Cable  Com- 
pany, and  that  the  forwarding  of  ali  cable 
messages  is  accomplished  through  the  Postal 
Tel^aph  Gable  Company  by  the  use  of  its 
offices,  Instruments,  and  employes;  but  the 
evidence  sufficiently  shows,  and  we  thinli  the 
court  correctly  found,  that  in  performing 
these  various  services  the  Postal  Telegraph 
Cable  Company  acts  merely  In  the  capacity 
of  an  agent  for  the  defendant,  and  that  it  at 
all  times  acted  as  such  agent  in  the  addition 
of  the  words  Indicated  to  the  plaintiff's  cable 
messages  and  In  the  imposition  and  collection 
of  the  charges  or  tolls  thereoq  which  gave 
rise  to  this  action. 

Some  emphasis  is  placed  In  the  ailment 
of  counsel  for  appellant  upon  the  form  of  the 
written  agreement  between  the  defendant  and 
the  Postal  Telegraph  Cable  Company  whidi 
is  attached  as  an  exhibit  to  its  answer  here- 
bi,  but  an  examination  of  that  document  does 
oot  induce  a  change  of  view  as  to  the  rela- 
tion of  agency  between  the  parties  to  it  in  so 
far  as  the  operation  of  the  San  Francisco  of- 
flce  which  is  the  terminus  of  def^dant's  ca- 
ble is  concerned,  nor  as  to  the  imposition  of 
the  diarges  or  tolls  of  which  the  plaintiff 
complains.  In  addition,  however,  to  this,  it 
appeani  that  this  written  agreement  was  not 
formulated  or  entered  into  between  the  par- 
ties to  it  until  several  months  after  the  pres- 
ent action  was  begun,  and  must  have  little,  if 
any,  influence  in  the  determination  of  these 
Issiies. 

t1]  The  next  contention  uf  che  appellant  la 
that  the  requirement  that  the  words,  "via 
San  Ftandao^"  together  with  the  further  1 


words  givlng  the  date  of  receipt  of  plaintiff's 
messages,  is  a  reasonable  and  necessary  re- 
quirement in  the  conduct  ot  defendant's  busi- 
ness, and  hence  that  the  charges  therefor 
were  proper  and  lawful.  The  evidmce  does 
not  sustain  this  contention.  It  is  conced- 
ed that  the  addiUon  of  these  objectionable 
words  was  not  requested  by  the  plaintiff 
and  were  of  no  beneflt  to  it,  and  were  not  req- 
uisite in  order  to  clarify,  identic,  or  improve 
In  any  way  its  cable  messages.  That  they 
are  not  a  necessary  regulation  in  the  conduct 
of  the  defendant's  business  Is  shown  by  the 
fact  that  like  words  are  not  added  to  the 
cable  messages  of  the  Postal  Telegraph  Cable 
Company  or  of  any  of  Its  customers  suve  only 
the  plaintiff  herein.  Had  the  defendant  been 
able  to  show  that  the  addition  of  the. words 
in  question  was  required  of  all  customers  de- 
livering to  it  cable  messages  for  Oriental 
transmission,  it  might  with  a  show  of  rea- 
son, backed  by  quite  respectable  authority, 
urge  that  the  requirement  of  the  addition  of 
these  words  with  the  consequent  charge 
therefor  was  a  reasonable  regulation;  but  the 
very  authorities  which  the  appellant  cites  as 
sustaining  Its  claim  In  re&pect  to  the  rea- 
sonableness of  this  exaction  show  that  the  ba- 
sis of  the  claim  must  be  laid  In  the  fact  that 
the  requirement  is  applied  Impartially  to  all 
customers  without  distinction  from  whom 
the  cable  company  receives  messages  for 
transmission.  It  was  so  expressly  held  in  the 
case  of  Atlantic  &  Padflc  TeL  Co.  v.  Western 
Union  TeL  Co.,  4  Daly  (N.  X.)  527,  which  Is 
relied  upon  by  appellant  as  sustaining  its 
views,  wherein  the  court,  referring  to  a  simi- 
lar requirement  and  the  reasons  for  It,  said: 

"Whatever  may  be  the  [form]  grounds  for 
adopting  it,  no  court  of  justice  would  bold  that 
such  a  regulation  is  unreasonable,  if  it  is  ap- 
plied by  the  defendants  to  all  telegraph  com- 
panies in  New  Torh,  without  distinctioQ.  from 
whom  th»^  receive  messages  for  tranamiuion 
to  Europe.^ 

In  the  absence,  however,  of  such  a  show- 
ing and  In  the  presence  of  the  conceded  fact 
as  to  the  two  chief  customers  of  the  defend- 
ant seeking  the  trananls^on  of  cable  mes- 
sages, the  imposition  of  the  added  words, 
with  the  consequent  increase  of  tolls,  is  re- 
quired of  the  one  but  not  of  the  other,  the 
inference  Is  irresistible  that  the  rule  Impos- 
ing this  unequal  burden  upon  the  plaintiff 
alone  is  not  a  necessary  or  reasonable  regu- 
lation In  the  conduct  of  the  defendant's  busi- 
ness, and  Is  not  therefore  defensible  upon 
that  ground.  This  will  appear  all  the  more 
plainly  a  little  later  when  its  effect  upon  the 
plaintiff's  cable  business  Is  the  subject  of  re- 
view. 

[2,  3]  The  appellant's  third  contention,  to 
the  effect  that  whatever  discrimination  may 
exist  against  the  plaintiff  and  In  favor  of  the 
Postal  Telegraph  Cable  Company,  arising  out 
of  the  addition  to  the  messages  of  the  for- 
mer of  the  required  words  with  the  conse- 
quent charges  br  tolls^  is  nether  unjust  nor 
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nnreastxiaUe  nciQlTes  Uttle  more  than  Its 
mere  statonent  to  supply  Ito  refutatifm.  The 
unUorm  cbarge  of  the'  defiendant  upon  cable 
mesaiges  proper  was  and  la  a  dollar  a  word. 
Wben  to  ttala  chftrge  or  toll  tliere  was  super- 
added an  additions^  charge  or  toll  of  approz- 
tinatol7  $&  upon  each  cable  message  sent  for 
the  plaintiff  when  no  similar  charge  was  ex- 
acted upon  message  received  for  like  t^ans- 
mlssdon  from  its  dtiUst  competitor,  the  Postal 
Telegraph  Cable  Company,  the  Inevitable  re- 
sult wotdd  follow  that  the  latter,  being  thns 
able  to  send  cable  messages  to  the  Orient  by 
the  defendant's  cable  cheaper  than  Its  rlnU 
«mld  do  to  the  extoit  of  approximately  $5  a 
message, '  would  have  a  speedy  Increase  in 
that  line  of  business  at  the  ezp^ise,  amount- 
ing practically  to  the  exclusion,  of  Its  rival 
in  relation  to  that  particular  field.  That 
these  facts  and  consequences  are  sufficient  to 
show  an  unjust  and  unlawful  discrimination 
the  authorities*  fully  establish.  Wyman  on 
Pub.  Ser.  Corp.  vol  2,  H  1286.  1290,  1201, 
1289;  Postol  Telegraph  Co.  v.  Cumberland 
T.  &  T,  Ca  (a  a)  177  Fed.  726;  Western 
Union  Tel.  Co.  v.  CaU  Pub.  Ca,  181  U.  a 
92,  21  Sup.  Gt  661,  45  L.  Ed.  765;  Hutchi- 
son on  Carriers,  }  243;  Commercial  Cable 
Co.  V.  Western  Union  Tel.  Co.  (Interst  Com. 
Com'n  R.)  decided  May  21, 1917.  The  friendly 
arrangement  between  the  defendant  and  the 
Postal  Tel^raph  Cable  Company  out  of  the 
existence  of  which  this  discrimination  obvi- 
ously arose  can  afford  no  Justification  for 
deltendant  conslstnit  with  the  well-settled 
prlndples  of  equity  governing  the  business 
of  common  carriers  In  thtAt  relation  to  their 
competing  customers  and  to  the  public  at 
large.  The  only  serious  attempt  on  the  part 
of  defradant  to  justify  this  evident  discrimi- 
nation is  to  be  found  in  ito  contention  that 
the  plaintiff  ts  estopped  to  claim  that  as  to 
it  the  discrimination  la  unreasonable  and  un- 
just because  of  the  fact  that  It  has  Itself 
been  guilty  of  attempto  to  Impose  and  en- 
force predsely  the  same  requirements  as  to 
adding  words  and  tolls  in  the  course  of  its 
business  throughout  the  country,  and  has 
used,  and  is  In  fact  still  using,  the  same 
sort  of  discrimination  amcmg  Its  customers 
In  so  dt^ng.  In  Its  attempt  to  plead  and 
prove  by  specific  example  the  plaintiffs  al- 
leged delinquencies  in  respect  to  these  mat- 
ters, the  defendant  was  frustrated  by  the  ac- 
tion of  the  trial  court  through  its  order  sus- 
taining a  demurrer  to  the  defendant's  sup- 
plemental answer  setting  forth  the  particu- 
lars of  the  plaintiff's  sins  In  this  regard  and 
by  the  further  refusal  of  the  court  to  per- 
mit testimony  to  be  offered  in  support  of  the 
defendant's  claim.  There  was  no  error  in 
the  action  of  the  court  in  respect  to  these 
rulings.  The  maxim  that  be  who  comes  Into 
a  court  of  equity  must  do  so  with  (dean 
hands  has  reference  to  the  particular  trans- 
action in  which  relief  is  souf^t,  and  not  to 
the  general  morals  or  conduct  of  the  person 
seeking  such  relief^    Were  it  otherwise 


courts  of  equity  would  have  found  themselves 
larg^  restricted  in  their  powers  to  affmd 
relief  to  that  certain  dass  ct  llUganto  which 
Imve  most  fi«quently  sought  to  invoke  their 
aid  in  modem  times.  We  find  no  merit, 
thertfore,  In  the  deffendai^'s  ^ea  of  an  es- 
toppel to  the  plaintiff's '  claim  of  an  unjust 
discrimination  in  the  Instont  case. 

[4]  The  final  oontoitlon  of  the  appeUant  is 
that  the  trial  court  was  in  errw  In  Its  find- 
ings and  Judgment  amirdlng  plaintiff  dam- 
ages. The  appellant  does  not  very  serioosly 
cmnplaln  that  the  court^s  award  of  fl,5l^l2, 
claimed  and  proven  the  plaintiff  to  have 
been  the  amount  which  it  actually  paid  for 
the  transmission  of  the  added  words  under 
the  opmtion  of  the  regulatlmi  of  whidi  it 
complains,  was  an  Improper  allowance,  nor 
do  we  think  toat  It  could  well  object  to  this 
item  of  damages.  But  the  appellant  liuists 
that  as  to  ttie  allowance  of  ^,000  as  dam- 
ages to  the  plaintiff  for  the  allied  shrinkage 
of  ito  cable  business  during  the  raforc^eut 
of  the  regulation  complained  of,  these  ele- 
ments of  damage  are  too  remote  and  apeaa.- 
lative  for  admeasurunent  in  the  form  of 
^tamages  or  tor  flzatlra  at  toe  amount  award- 
ed idaintlff.  It  admlto  with  no  dltqrate  that 
the  plaintiff  would  have  some  fiilllng  off  in 
business,  vrith  Ite  oonseqnoit  loss  of  proflte, 
as  a  direct  result  of  tlie  discrimination  of 
which  It  complains.  The  injury  which  it 
would  thuB  suffer  through  the  loss  of  eocb 
probable  profits  has  heretofore  bem  h^  by 
tola  court  to  be  the  proper  subject  of  ad- 
measnremuit  of  damages  in  cases  whore  the 
evidence  disposed  a  reasonable  possibility 
of  their  approximate  estimation.  Shoemaker 
V.  Acker,  116  Cal.  239,  48  Pac.  62;  Padfio 
Steam  Whaling  Ca  v.  Alaska  Papers'  Ass'n, 
138  CaL  638,  72  Pac  161 ;  McQullkln  v.  Pos- 
tal Telegni^  CaUe  Co.,  27  CaL  A^jf.  688, 
161  Pac.  21.  In  the  case  at  bar  the  aver- 
ments of  the  plaintiff's  v^lfied  complaint  in 
respect  to  this  particular  element  of  damage 
wore  not  controverted  by  the  defendant,  Its 
S^O'al  denial  thereof  b^ng  stricken  from  Its 
answer  oa  motton  and  not  having  been  re- 
placed by  an  amendment  thereto  The  court, 
nevertheless,  took  testimony  in  respect  to 
such  averments,  the  plaintiff  producing  kv- 
eral  witnesses  in  snppwt  thereof  and  the  de- 
fondant  ocmtentlng  Itself  with  a  cross-examt- 
natlon  of  these  witnesses.  From  the  evl* 
dence  thns  elicited  it  appeared  that  Imme- 
diately prior  to  the  Imposition  ot  the  added 
chai^  and  tolls  upon  ite  cable  messages  the 
plaintiff  had  beea  receiving  for  caUe  trans- 
mission over  defendant's  lines  to  the  Ori^t 
an  average  of  30  messages  a  day  from  vari- 
ous parts  of  the  United  Stotes,  and  that  al- 
most Immediately  after  the  said  impositloa 
of  these  added  charges  and  tolls  the  number 
of  these  messages  so  received  by  plaintiff  de- 
clined to  an  average  of  from  10  to  16  per 
day,  whidtt  shrinkage  In  business  continued 
up  to  the  date  of  the  Institution  of  this  mo- 
tlon  and  the  issuance  of  the  Injunction  there- 
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in.  Then  was  also  some  evidence  as  to  the 
cost  and  profit  to  the  plaintiff  In  the  sending 
of  messages  to  the  Orient  by  means  of  the 
defendant's  cable  as  compared  with  that  of 
the  traosmlsslan  of  like  messages  to  the  same 
eastern  points  by  way  of  the  Atlantic  cables. 
Prom  the  evidence  thus  adduced  the  trial 
court  was  furnished  some  more  or  less  def- 
inite data  from  which  to  make  the  epprozl- 
matlon  on  which  It  made  Its  findings  and 
Judgment  as  to  plaintiff's  probable  loss  of 
patronage  and  profits  from  the  defendant's 
wrongful  act  We  are  unable  to  say  that  the 
amount  fixed  by  the  court  as  its  estimate  of 
such  loss  was  an  unreasonable  exercise  of 
Its  discretion  In  that  regard.  The  finding  and 
jndgment  in  t|ut  respect  will  not.  therefore, 
be  disturbed. 

No  other  points  being  presented  for  con- 
sideration itpon  this  appeal,  the  Judgment  is 
alBrmed. 

We  concur:  ANGBLLOTTI,  0.  J.;  SLOSS, 
J.;  SHAW,  J.;  MBLVIN,  J.;  WIIjBUB,J.; 
VICTOR  B.  SHAW,  Jodge  pro  tern. 


(36  CaL  App.  1) 

ABMSTRONG  v.  INDUSTRIAL  ACCIDENT 
COMMISSION  OF  STATB  OF  CALI- 
FORNIA et  al.   (OiT.  2424.) 

(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.   Jan.  12,  1918.    Rehearing  Denied 
by  Supreme  Court  March  11,  1918.) 

UAsm  AND  Servant  ^=>362  —  Woekhen's 

COUFBHSATION    AOT— "EMPLOY  fc*'—"CAflUAI. 

Emplotuent." 
Under  Workmen's  Compensation  Insurance 
and  Safe^  Act  (St.  1918,  pp.  279,  284)  I  14, 
defining  employ^,"  and  excluding  therefrom 
any  person  whose  employment  is  both  casual 
and  not  in  the  usual  course  of  the  trade,  busi- 
ness, profession,  or  occupation  of  his  employ- 
er, a  carpenter,  employed  for  over  three  months 
It  day  wages  to  erect  a  dwelling  house  for  the 
ovner,  was  an  employ6,  and  entitled  to  com- 
pensation when  injured;  bis  employment  not 
being  casual,  not  in  the  nsaal  coarse  of  his  em- 
ployer's business. 

[Zd.  Note. — For  other  definitions,  see  Words 
and  Phrases,  E^rst  and  Second  Series,  Employe.] 

Aj^licatlon  by  Thomas  V.  Hardwick  for 
workmen's  compensation ;  opposed  by  Leroy 
Armstrong,  employer.  To  review  an  award 
of  the  Industrial  Accident  Commission  of  the 
State  of  California  in  favor  of  the  applicant, 
the  employer  petltloua  for  a  writ  of  review. 
Award  affirmed. 

KvMter  St  Sallabury,  of  Los  Angeles,  for 
petitions.  OhristoiAer  M.  Bradley,  of  San 
I^andsco,  for  respnideDts. 

CONREY.  P.  J.  On  writ  of  review  to  de- 
tomine-the  validity  of  an  award  made  by  re- 
spondent Oommlssion. 

Thomas  V.  Hardwick  was  employed  by  the 
petitioner  L^y  Armstrong  to  work  as  a  car- 
VBitBt  on  day  wagea  In  the  erection  of  a 


dwelling  honse  to  be  occupied  by  the  employ- 
er and  his  family.  After  Hardwick  had  been 
so  employed  for  about  three  months,  and 
while  he  was  engaged  in  work  on  the  em- 
ployer's house,  an  accident  occurred,  where- 
by Hardwick  received  the  InJuriea  for  which 
compensation  has  been  awarded.  It  is  ad- 
mitted by  respondent  that  the  employment  of 
Hardwick  was  not  in  the  usual  course  of  the 
trade,  business,  profession,  or  occapatlbn  of 
the  employer.  Respondent  cfrntenda.  how- 
ever, that  the  employment  was  not  "casual" 
within  the  meaning  of  the  ^V'orkmen's  Com- 
pensation Act,  and  that,  therefore,  the  lia- 
bility exists.  Hils  contention  covers  the  only 
question  for  determination  in  this  proceed- 
ing. 

Section  14  of  the  Workmen's  Compensa- 
tion, Insurance,  and  Safety  Act,  in  Its  de0nl- 
tion  of  the  word  "employ^,"  as  used  In  that 
act,  excludes  therefrom  "any  person  whose 
employment  is  both  casual  and  not  In  the 
usual  course  of  the  trade,  business,  profes- 
sion, or  occupation  of  his  employer."  That 
clause  was  considered  by  this  court  in  Blood 
V.  Industrial  Accident  Commission,  30  Gat 
App.  274,  157  Pae.  1140,  where  we  referred 
to  decisions  from  other  Jurisdictions  where 
the  same  subject  was  under  consideration. 
In  that  case  the  claimant  was  employed  at 
a  daily  wage  to  apply  two  coats  of  paint  to  a 
two-story  frame  building  at  that  time  occu- 
pied by  the  owner.  The  employment  was  not 
for  any  definite  period  of  time,  but  the  evi- 
dence showed  tliat  the  work  would  reasona- 
bly have  been  done  within  two  weeks.  After 
entering  upon  his  work  the  claimant  was  ac- 
ddentally  injured  while  engaged  In  the  work. 
This  court  held  that  the  employment  was 
casual,  and  as  it  was  also  not  in  the  usual 
course  of  any  business  of  the  employer,  the 
award  was  annulled.  In  Maryland  Casualty 
Co.  T.  Pillsbury  et  aL,  Gonunissloners,  etc., 
172  Cal.  748, 158  Pac.  1031,  the  claimant  was 
employed  by  the  day  to  repair  a  fann  trac- 
tor. On  hlB  behalf  argument  was  made  that 
the  employment  was  permanent  as  being  "for 
an  indefinite  period  which  may  be  severed  by 
either  party."  The  court  replied  that  this 
definittou  of  permanent  employment  did  not 
fit  the  hiring  of  the  claimant  Snow,  who  was 
employed  by  the  day.  "There  was  nothing 
indefinite  about  It,  except  the  time  wbidi 
might  be  consumed  In  making  the  necessary' 
repairs  on  the  tractor,  but  nevertheless  Snow 
was  hired  for  the  definite  period  reasonably 
necessary  for  the  fixing  of  that  particular 
machine."  Held,  that  the  employment  was 
"casual"  In  the  sense  of  being  "Inddental"* 
and  "occasional" ;  that  being  undoubtedly 
the  definition  of  the  word  as  used  In  the 
statute.  In  Miller  &  Lux,  Inc.,  v.  Industrial 
Accident  Commission,  32  Cal.  App.  250,  162 
Pac.  651,  we  have  the  opinion  of  the  first 
District  Court  of  Appeal  upon  the  same  ques- 
tion, illustrated  by  somewhat  dlffermt  facte, 
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There  the  claimant  was  employed  as  a  car- 
penter and  as  the  foreman  In  charge  of  the 
construction  of  a  "14-room  cottage"  located 
upon  the  land  of  the  employer.  After  having 
continued  in  this  employment  for  a  period 
of  67  days,  and  while  so  employed,  the  claim- 
ant suffered  the  accidental  Injury  for  which 
compensation  was  awarded  to  him  by  the 
comnjlssion.  After  a  statement  of  the  facts, 
the  court  held  that  the  applicant's  employ- 
ment was  neither  casual  nor  out  of  the  usu- 
al course  of  business  of  the  employer,  and 
the  award  was  affirmed.  The  court  said: 

"The  cases  collected  with  much  industry  and 
cited  by  counsel  for  the  petitioner  will,  when 
analyzed,  show  that  the  rule  depended  in  each 
case  upon  its  particular  state  of  facts;  and  that 
as  to  these  facts  they  may  each  be  easily  differ- 
entiated from  the  case  at  bar.  To  hold  that  the 
applicant's  employment  to  act  as  foreman  over 
a  number  of  other  carpenters  in  the  erection  of 
a  14-room  building,  involving  an  engagement  of 
several  months  of  regular  and  daily  recurring 
labor,  to  be  'casual'  would,  in  our  opinion,  re- 
strict the  operation  of  the  statute  beyond  its 
reasonable  «nd  liberal  interpretation." 

In  Michigan  the  Workmen's  Compensation 
Act  (Pub.  Acts  Mich.  1912  [Ex.  Sess.]  No.  10), 
does  not  include  In  its  benefits  any  person 
whose  employment  is  but  casual.  An  in- 
structive case  under  tbat  statute  is  Dyer 
James  Black  Mascmry  &  Contracting  Co.,  192 
Mich.  400, 158  N.  W.  959.  The  employer  was 
the  principal  contractor  engaged  in  tbe  con- 
struction of  a  building  In  the  city  of  Detroit. 
Finding  it  necessary  to  have  some  pwson  to 
look  after  the  delivery  of  glass  at  tbe  build- 
ing and  see  to  the  unloading  of  the  glass,  the 
employer  arranged  with  tiie  claimant  Dyer 
to  do  this  work  from  time  to  time  as  the 
l^ss  arrived.  Tbe  claimant  was  injured 
while  thus  employed.  In  that  case  some  of 
tbe  principal  decisions  are  referred  to,  in- 
cluding those  relied  upon  by  os  in  Blood  v. 
Industrial  Accident  Commlsfdon.  supra.  It 
was  held  that  the  employment  of  tbe  claim- 
ant was  not  casual. 

With  respect  to  this  particular  question, 
we  think  that  the  case  of  Miller  &  Lux,  luc, 
V.  Industrial  Accident  Commission,  supra,  is 
closely  like  the  case  at  bar,  and  the  language 
which  we  have  quoted  from  that  decision  Is 
applicable  here.  Our  own  decision  In  Blood 
v.  Industrial  Accident  Commission,  supra, 
does  not  necessarily  conflict  with  this  conclu- 
sion. The  claimant  there  was  employed  to 
do  work,  which  was  in  the  nature  of  repairs 
to  an  existing  building.  The  claimant  was 
employed  at  a  fixed  rate  per  day,  but  his  con- 
tract was  one  of  employment  for  the  entire 
job,  which  was  fixed  and  limited  In  its 
amount  and  in  the  description  of  the  work 
which  claimant  was  to  do.  It  is  not  reason- 
ably possible  to  set  forth  a  hard  and  fast 
definition  of  casual  employment,  whereby 
every  case  may  be  determined  like  a  mathe- 
matical problem.  It  is  our  opinion  tbat  the 
award  made  by  the  commission  is  based  upon 


a  correct  application  of  the  statute  to  tlie 
facts  of  this  case. 
The  award  Is  affirmed. 

W6  concur:  JAMES,  X;  WORKS.  Jvdss 

pro  tern. 

(6S  Okl.  ») 

SHARUM  T.  JOHNSTON  et  aL  (No.  8484.) 
(Supreme  Court  of  Oklahoma.    Feb.  29,  191&) 

(Byltalua  iv  the  Court.) 
Indians  «='27(6)  —  Action  for  Title  and 
Possession  or  Hohestead— SinmciENCT  or 

BVIDINCE. 

Record  examined,  and  AeM,  tbat  the  findings 
of  fact  of  tbe  trial  court  are  contrary  to  the 
evidence. 

Error  from  District  Court,  Cherokee  Coun- 
ty; Jolm  H.  Pltchford,  Judge. 

Action  by  Ellis  Woftord  against  A.  H.  Sliar- 
um  and  others,  with  answer  and  cross-peti- 
tl<m  by  defendant  Sharum,  whereupon  plain- 
tiff dismissed  liis  cause  of  action  and  an- 
swered the'  mws-petition.  Judgmmt  for 
Wufford,  and  Sbarum  brings  error.  Revers- 
ed ond  remanded,  with  directions. 

Benjamin  B.  Wheeler,  of  Muskogee,  for 
plaintiff  in  error. 

KANE,  J.  This  was  an  action  by  EUls 
Wofford,  a  Cherokee  freedman,  one  of  the  de- 
fendants In  error,  as  plaintiff,  against  the 
plaintiff  in  error  and  the  other  defendants 
in  error,  as  defendants,  to  recover  title  and 
possession  of  40  acres  of  land  which  had 
been  allotted  to  Ellis  Wofford  as  bis  home- 
stead. After  tbe  plaintiff  in  error  Sharum 
had  answered  and  filed  a  cross-petition  in 
which  be  alleged  tbat  he  was  the  owner  In 
fee  simple  of  said  land  and  prayed  that  the 
title  and  possession  thereof  be  quieted  in 
him.  tbe  plaintiff,  Ellis  Wofford,  dismissed 
his  cause  of  action,  this  leaving  nothing  b^ 
fore  the  court  but  the  Issues  joined  by  the 
cross-petition  of  the  plaintiff  In  error  Shar- 
um, and  the  answer  thereto  filed  by  ElUa 
Wofford.  Upon  Issues  thus  Joined  there  was 
a  trial  to  the  court,  who  made  special  find- 
ings of  f&ct  and  conclusions  of  law  favorable 
to  Wofford.  upon  which  Judgment  was  diily 
entered,  to  reverse  which  this  proceeding  In 
error  was  commenced. 

As  the  case  on  its  merits  turns  on  the  suf- 
ficiency of  the  evidence  to  support  the  find- 
ings of  the  court  iielow.  we  need  only  notice 
the  principal  assignment  of  error  relied  upoa 
by  counsd  for  plaintifl  in  error  whldi  he 
states  in  his  brief  as  follows: 

"The  court  erred  in  finding  that  the  plaintiff. 
Ellis  Wofford,  had  not  reached  the  ajce  of  m&- 
jority,  to  wit,  21  years  of  age,  accordmg  to  tbe 
enrollment  records  of  the  commissioner  to  th« 
Five  Civilized  Tribes,  on  the  9tb  day  of  April, 
1910;  said  finding  being  contrary  to  the  evi- 
dence in  the  trial  of  said  cause:  and  the  court 
erred  in  not  finding  as  a  fact  that  the  plaintiCC 
Kills  Wofford  became  21  years  of  age,  aocord- 
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ing  to  said  enroIUnent  records,  on  the  8th  day 

of  April,  1910." 

The  evidence  shows  that  the  land  Involr- 
ed  was  the  homestead  of  ElUs  WoSord.  a 
Cherokee  freedman,  and  that  the  deed 
through  which  Shamm  claimed  title  was  ex- 
ecuted hy  Wofford  ou  the  10th  day  of  April, 
1910.  The  evidence  relied  upon  to  establish 
the  majority  of  Wofford  on  that  date  con- 
sisted of  the  census  card  supplemented  by  a 
transcript  of  the  evidence  o£  Napoleon  Wof- 
ford, a  brother  of  the  allottee,  taken  before 
the  land  office  at  the  time  Ellis  WoCCord  en- 
rolled, which  were  duly  certified  as  a  correct 
copy  of  the  enrollment  record.  This  enroll- 
ment record  shows  that  Ellis  Wofford  was 
enrolled  as  a  Cherokee  freedman  on  the  8th 
day  of  April,  1901,  and  that  -at  that  time  he 
was  12  years  of  age.  Aa  the  deed  under 
which  Sharum  claims  was  executed  subse- 
quent to  the  act  of  May  27,  1908  (35  Stat 
312,  c  199),  the  enrollment  record  must  be 
deemed  conclusive  evidence  of  the  age  of  the 
allottee.  Scott  v.  Brakel  et  al.,  43  Okl.  650, 
143  Pac.  510.  The  enrollment  record  show- 
ing that  the  allottee  was  12  years  of  age  on 
^tU  8,  1901,  It  only  requires  a  simple  math- 
ematical calculation  to  determine  that  he 
was  21  years  of  age  on  the  8th  day  of  April, 
1910,  the  day  before  he  executed  the  deed  to 
Sharum. 

Inasmuch  as  we  are  not  favored  with  a 
brief  by  counsel  for  defendant  In  error,  we 
are  unable  to  conjecture  upon  what  grctund 
the  trial  court  found  to  the  contrary,  or  to 
conceive  any  sound  theory  upaa  which  such 
ilndlDg  can  be  affirmed.  Therefore  tiie  con- 
tention of  counsel  tar  plaintiff  in  error  that 
the  findings  of  the  trial  court  are  contrary 
to  the  evidence  must  be  sustained. 

The  Jadgment  of  the  court  below  la  re* 
versed  and  the  cause  remanded,  with  direc- 
tions to  grant  a  new  trial.  AU  the  Justices 
concur. 


LXTSK  et  al.  v.  RYAN,  County  Treasurer. 
(So.  78S9.) 

(Snpreme  Court  of  Oklahoma.   Fdk  12,  1918.) 

(EyUabua  iv  the  Court.) 

1.  STATxrrEs  «=»21,  64(8)  —  Revenub  Act  — 
Co.vsTmmoNAL  Pbovisions. 

Sectira  7,  Act  July  6.  1913  (Session  Lews 
1913,  G.  240.  art  1),  is  not  a  biU  for  the  raising 
flf  revenue,  but  simply  provides  a  procedure  for 
the  recovery  of  Illegal  taxes  paid,  end  la  sep- 
arable from  other  parts  of  said  act,  and  is 
tberefore  in  no  wise  in  conflict  with  section 
33,  art.  6,  of  the  Oonstitntion,  notwithstanding 
otber  .parts  of  said  act  may  be  violative  of  the 
Constitntion. 

2.  TAXAXion  «s»543($— IiixoAL  Taxsb— Ac- 
tion TO  RZCOVEB — PBTTriOR. 

lo  an  action  to  recover  illegal  taxes  which 
kave  been  paid,  a  petition  which  alleges  the 
pounds  upon  whldi  Uie  illegality  of  such  tax 


is  predicated,  that  such  illegal  tax  was  paid  to 
the  oiBcer  authorized  by  law  to  receive  it,  and 
that  at  the  time  such  payment  was  made  notice 
was  given  by  the  party  paying  such  taxes  to  the 
officer  collecting  such  tax  tliat  suit  would  be 
brought  against  such  collecting  officer  for  the 
recovery  of  the  illegal  taxes  so  paid,  contains 
all  the  necessary  averments  of  facts  as  to 
render  such  petition  invulnerable  to  demurrer 
"tbat  tbe  petition  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action." 

3.  Taxation  *=>543(6>— Illegal  Taxes— Ac- 
tion TO  Recovee—Petitios. 

In  an  action  under  section  7,  Session  Laws 
1913,  c.  240,  art.  1,  for  the  recovery  of  money 
paid  on  account  of  an  illegal  tax,  it  is  not  neces- 
sary, to  constitute  a  good  petition,  to  aver 
therein  that  such  payment  was  made  under  du- 
ress. 

4.  Evidence  «!=>23(1),  33  — Judicial  Notice 
—  Gbnebax.  Laws  —  Meeting  and  Final 
AjjJointNUENT  or  Iaqislatube. 

The  courts  of  record  of  this  state  will  take 
Judicial  notice  of  the  date  of  the  passage  and 
approval  of  general  laws  passed  by  tbe  I^egisla- 
tore  of  this  state,  and  the  date  of  the  meeting 
and  Snal  adjournment  of  the  Legislature  of  this 
state. 

5.  SumciENCT  OF  Petition. 

The  petition  in  this  case  has  been  carefully 
examined,  and  found  to  contain  every  necessary 
averment  of  facts  to  state  a  cause  of  action 
against  the  defendant  for  the  recovery  of  money 
paid  for  Illegal  taxes. 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Ck>urt,  Okmulgeb  Coun- 
ty ;  Earnest  B.  Hughes,  Judge. 

Suit  by  James  W.  Lnsk  and  others,  re- 
ceivers of  the  St.  Louis  &  San  Francisco  Rail- 
road Company,  and  the  company,  against  M. 
Ryan,  County  Treasurer  of  Okmulgee  Coun- 
ty, Okl.  Demurrer  to  amended  petition  sus* 
talned  and  petition  dismissed,  with  judgment 
against  plaintiffs  for  cost,  and  they  bring  er- 
ror. Reversed  and  remanded,  with  instinc- 
tlons  to  overrule  the  demurrer. 

W.  r.  Evans,  of  St.  Louis.  Ho.,  and  B.  A. 
El^nschmldt  and  B^ed  E.  Suits,  both  of 
Oklahoma  City,  for  plaintiffs  in  error.  R.  B, 
Simpson,  Co.  Atty.,  and  Fred  M.  Carter,  both 
of  Okmulgee,  ft>r  Pendant  in  error. 


COLLIER,  a.  This  Is  a  suit  instituted  by 
the  plaintiffs  in  error  against  the  defendant 
In  error  to  recover  certain  illegal  and  exces- 
sive taxes  paid  hy  tbe  plaintiffs  in  error  to  the 
defendant  in  error.  Hereinafter  the  parties 
will  be  designated  as  they  were  in  the  trial 
court.  The  petition  is  very  voluminous,  and 
it  Is  unnecessary  for  a  propo>  understanding 
and  determinatitm  of  the  question  InvolTed  In 
this  case  to  set  it  out  in  f  ulL  It  is  sufficient 
to  state  that  said  petition  avers  an  excessive, 
111^1,  and  unanthraized  levy  of  taxes,  that 
It  sets  out  the  grounds  upon  which  is  predi- 
cated that  said  tax  Is  excessive,  illegal,  and 
unauthorized,  that  one-half  of  said  alleged 
Illegal  taxes  amounted  to  $1,970.31,  which 
was  the  full  amount  of  the  taxte  payable  at 
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the  time  and  In  the  maimer  provided  by  law, 
which  said  amount  was  paid  by  the  plaintiff 
to  the  defendant,  the  officer  anthorlzed  by 
law  to  collect  the  same,  that  at  the  time  of 
making  said  payment  plaintiff  gave  written 
notice  to  the  defendant  of  the  specific  grounds 
upon  which  the  excessive,  illegal,  and  unau- 
thorized levy  was  predicated,  and  that  suit 
would  be  brought  by  the  plaintiff  against  the 
defendant  for  the  recovery  of  the  money  aO 
paid,  and  that  plalhtlflfs  would  hold  defend- 
ant and  Okmulgee  county  liable  for  the  same. 
To  the  amended  petition  defendant  interpos- 
ed demurrer  because  the  said  amended  peti- 
tion does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  against  the  defendant 
and  in  favor  of  the  plaintiffs.  The  court  sus- 
tained the  demurrer,  and  the  plaintiff  elect- 
ing to  stand  upon  said  amended  petition,  the 
court  dismissed  the  petition  and  rendered 
judgment  against  the  plaintiff  for  costs.  To 
reverse  the  said  action  of  the  court  this  ap- 
peal is  prosecuted. 

This  action  Is  brought  under  section  7  of 
<a  the  Session  Laws  of  1913,  p.  63S,  which 
reads  aa  follows: 

"Id  all  cases  where  the  illegality  of  the  tax  is 
alleged  to  arise  by  reason  of  some  action  from 
wbich  the  laws  provide  no  appeal,  the  aggrieved 
person  shall  ^ay  tbe  full  amount  of  the  taxes  at 
the  time  and  in  the  manner  provided  by  law,  and 
shall  give  notice  to  the  officer  collecting  the  tax- 
es showing  the  grounds  of  complaint  and  that 
suit  will  be  brought  against  the  officer  for  a 
recovery  of  them.  It  shall  be  the  duty  of  such 
collecting  officer  to  hold  such  taxes  separate  and 
apart  from  all  other  taxes  collected  by  him,  for 
a  period  of  thirty  days,  and  if  within  such  time 
summons  shall  be  served  upon  such  officer  in  a 
suit  for  recovery  of  such  taxes,  the  officer  shall 
further  hold  such  taxes  until  the  final  determi- 
nation of  such  suit  All  such  suits  shall  bo 
brought  in  the  court  having  jurisdiction  thereof, 
and  they  shall  have  precedence,  therein.  If,  np- 
on  final  determination  of  any  such  suit,  the 
court  shall  determine  that  the  taxes  were  illegal- 
ly collected,  as  not  being  due  the  state,  county 
or  subdivision  of  the  county,  the  court  shall 
render  judgment  showing  the  correct  and  legal 
amount  of  taxes  due  by  such  perf^on,  and  shall 
issue  such  order  in  accordance  with  the  court's 
findings,  and  if  such  order  shows  that  tbe  taxes 
so  paid  are  in  excess  of  the  legal  and  correct 
amount  due,  the  collecting  officer  shall  pay  to 
such  person  tbe  excess  and  shall  take  his  re- 
ceipt therefor." 

[1]  We  ana  first  met  with  Qie  conteiitlini, 
on  the  part  of  the  defendant  that  said  section 
7,  sapra,  being  a  revenne  measure.  Is  nncoo- 
stltutlonal  and  void  Hot  the  reason  that  said 
act  was  passed  during  the  last  Are  days  of 
Uie  Legislature,  In  violation  of  section  83, 
art.  6,  of  the  Constitution.  We  are  of  tbe 
opinion,  and  so  bold,  that  section  7,  art  1, 
Act  July  5,  1913  (Session  Laws  1913,  p.  638). 
la  not  a  bill  for  tbe  raising  of  revenue,  but 
dmply  provides  a  procedure  to  recover  ille- 
gal taxes  paid,  and  kaid  section  7  Is  separa- 
ble from  the  other  provisions  of  the  act,  and 
may  stand  notwithstanding  other  parts  of  the 
act  must  fall,  and  therefore  said  section  7 
is  In  no  wise  in  conflict  with  8ecti<»i  83,  ar- 


ticle 5,  of  the  Constitution.  This  court  in 
Anderson  v.  Ritterbusch,  County  Treasurer, 
22  Obi.  761,  98  Pat  1002,  held: 

"  'Revenue  laws'  are  those  laws  only  whose 
principal  object  is  the  raising  of  revenue,  and 
not  those  under  wbich  revenue  may  incidentally 
arise.  •  •  •  'Revenue  bUIs'  are  thoee  that 
levy  taxes  in  the  strict  sense  of  the  word,  and 
are  not  bills  for  other  purposes  which  may  in- 
cidentally create  revenue.  *  •  • » 

In  tbe  matter  of  tbe  assessment  of  the 
Spninkle  Co.,  170  Pac.  1147,  Commissioner 
Hooker  follows  the  holding  of  Jadge  Hardy 
In  Black  (jt  al.  t.  Gelssler  et  al.,  169  Pac 
112^  and,  pasaing  upon  tbe  identical  a^Hoa 
7  here  nnder  review,  says: 

"This  statute  in  question  cannot  be  classed  as 
a  revenue  measure,  and  therefore  is  not  sub- 
ject to  tbe  objection  'that  it  was  passed  daring 
the  last  five  days  of  the  session.' " 

[2-4]  It  is  tme,  as  contended  in  the  bri^ 
of  plaintiff,  that  there  was  no  proof  offered 
as  to  when  tbe  L^slatnre  adjourned,  but 
the  contention  of  the  plaintiff  that  tbe  quee- 
Uoo.  at  "when  the  Leii^slature  adjourned 
must  be  raised  by  answer  and  proof  is  with- 
out the  slightest  force,  as  the  courts  will  take 
judicial  knowledge  of  the  time  of  the  final 
adjournment  of  the  Legislature  of  this  state. 
16  Cyc.  906C;  Perkins  v.  Perkins,  7  Conn. 
558,  18  Am.  Dec.  120. 

"This  court  will  take  judicial  knowledge  of 
the  Legislature  and  its  established  and  usual 
course  of  proceeding."  James,  Commentaries 
on  Evidence,  vol,  1,  p.  511. 

"The  courts  take  judicial  notice  of  the  public 
and  private  official  acts  of  the  legislative  de- 
partment of  the  state,  and  of  all  matters  with 
the  Legislature  and  its  proceedings."  French  v. 
Senate,  146  Cal.  604,  80  Pac.  1031,  69  I*  B. 
A.  656,  2  Ann.  Cas.  766:  Prlnea  T.  SkiUin,  71 
Me.  361,  36  Am.  Rep.  WS. 

"So  a  court  will  recognize  the  time  of  the 
commencement  and  close  of  a  session  of  the 
Legislature."  15  R.  C.  U  p.  1110 :  Richardson 
T.  McChesney.  21S  U.  8.  81  Sup.  Ct.  48, 
64  U  Ed.  1121. 

In  tbe  instant  case  It  was  only  necessary 
to  constitute  a  petition  invulnerable  to  the 
demurrer  interposed  to  all^e  with  particu- 
larity that  the  tax  complained  of  was  levied 
in  excess  of  tbe  estimate  of  the  reauirement 
of  the  school  district  for  tlie  fiscal  year ;  that 
said  tax  was  paid  to  the  officer  authorized  by 
law  to  &}\lect  the  same ;  that  same  was  paid : 
and  that  at  the  time  of  said  payment  t&e 
plaintiff  in  error  gave  notice  to  the  officer 
collecting  the  tax,  showing  tbe  grounda  oC 
complaint  against  the  collection  of  said  tax, 
and  that  snit  would  be  brought  against  tbe 
officer  for  .a  recovery  of  the  money  paid. 
Whettaer  or  not  said  taxes  were  paid  under 
duress  Is  not  germane  to  the  Issue  here,  and 
therefore  It  la  not  necessary  to  pass  upon  the 
Inslstance  of  tbe  plaintiff  that  said  payment 
was  so  paid. 

If  the  tax  levied  was  in  excess  of  the  re- 
quirement of  tbe  necessities  for  the  school 
district.  It  was  Illegal  and  void  as  to  such 
excessive  levy.   St.  Loula  &  S.  F.  By.  Co.  r. 
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Hawortb.  County  Tnssanr,  et  ftL,  48  Okl. 
132, 149  Pac.  1086. 

[fil  The  demurrer,  of  course,  admits  that 
Bald  16T7  was  excessive;  and,  the  petition 
BTcrring  all  of  the  allegatlcms  necessary  to 
be.  avenged  to  constitute  a  good  petition  un- 
der the  act  under  which  this  action  Is 
broai^  (section  7,  snpra)— the  court  com- 
mitted reversible  error  in  sustaining  the  de- 
murrer to  the  petition. 

This  cause  is  reversed  and  remanded,  with 
instructions  to  the  trial  court  to  overrule  the 
demurrer  to  the  petition. 

•  PEE  CUBIAU.  Adopted  In  whole. 
(«  Okl.  aos) 

ALWOOD  et  al.  v.  IIAKRItSON  ct  aL 
(Ko.  8271.) 

(Sopreme  Coiwt  of  Oklahoraa.    Sept.  25,  1917. 
Rebcaring  TDenied  Nov.  6,  1917.) 

(Byllahm  by  the  CourtJ 
Attachment  ®=9228— Bills  and  Notes 

445— MOBTOAOE  PeO  VISION— ACCELKBATIOW— 

AcnoK— TniE  OF  Accrual, 
Aq  action  was  commeDced  on  February  25, 
1916,  on  a  promissory  note  dated  December  1, 
1914,  payable  two  years  after  date,  with  inter- 
est payable  annually,  the  payment  of  which  said 
Dote  was  secured  by  a  mortgage  contairine  the 
provision  that  upon  default  in  the  payment  of 
any  interest  when  due  the  whole  of  saiu  sum  or 
soma  of  interest  shall  become  due  and  payable. 
Defaolt  was  made  in  the  payment  of  the  in- 
terest due  on  said  note  December  1,  1915. 
Betd:  (1)  That  said  provision  relates  alone  to 
B  foreclosure  of  the  said  mor^ge,  and  that 
■aid  provision  In  said  mortgage  does  not  accel- 
erate the  time  of  payment  of  aaid  note.  (2) 
That  said  action  upon  said  note  was  premature- 
ly  brought,  and  that  an  attachment  sued  out  at 
the  time  said  action  on  the  note  was  brought, 
based  upon  the  grounds  set  out  in  subsection  9 
of  section  4812,  Rev.  Laws  1910,  was  on  mo- 
tion properly  set  aside  and  discharged,  on  the 
gronnds  that  the  debt  set  forth  in  the  cause  of 
action  of  the  plaintitf,  and  in  the  affidavit  for  at- 
tachment bmint  was  not  due  at  the  time  tfl  said 
action. 

Commissioners*  Opinion,  Division  No.  1. 
Error  from  District  Court,  Creek  County; 
Earnest  B.  Bughes,  Judge. 

Action  by  B.  S.  Alwood  and  another  against 
Isabelle  Harrison  and  Ed  Harrison,  with 
affidavit  of  attachment,  in  which  R  B.  Leeka 
intervened.  Motion  to  dissolve  attachment 
sustained,  motion  to  set  aside  the  Judgment 
and  order  and  for  a  new  trial  overruled,  and 
plaintiffs  bring  error.  Judgm^t  sustaining 
motion  to  dissolve  attachment  affirmed. 

Asp,  Snyder,  Owen  &  Lybrand,  of  Okla- 
homa City,  and  R.  B.  Thompson,  of  Sapulpa, 
for  plaintUEs  In  error.  Pat  Malloy,  of  Tulsa, 
and  Parker  &  Simons,  of  Enid,  fqr  defend- 
■Bti  In  error* 

OOUJEB»  a  On  February  25,  1916, 
pbdntUTs  In  flrror,  hev^nafter  styled  plaln- 
tUb,  Instituted  llils  action  in  the  district 
eoott  of  CnA  county  to  recone  upon  a, 


Iffomtssory  note  executed  by  Isabdle  Harri- 
son and  Bid  Harrison,  two  of  the  defend- 
ants In  error,  hereinafter  called  d^endants, 
to  the  plalntUfs  in  error,  which  said  note  Is 
dated  December  1, 1914,  for  the  sum  of  $8,000 
payable  two  years  after  date,  the  payment 
of  which  said  note  was  secured  by  a  mort- 
gage upon  lands  In  Ouster  county,  and  real 
estate  In  Kansas,  whldi  said  mortgage,  as 
averred  In  the  petition,  contained  the  follow- 
ing provisions: 

"Now  if  said  party  of  the  first  part  shall  pay 
or  cause  to  be'  paid  to  said  parties  of  the  sec- 
ond part,  their  heirs  or  assigns,  said  sum  of 
money  in  the  above-described  note  mentioned, 
together  with  the  interest  thereon,  according  to 
the  terms  and  tenor  of  the  same;  then  this  mort- 
gage shall  be  wholly  discharged  and  void ;  and 
otherwise  shall  remain  in  full  force  and  effect. 
But  if  said  sum  or  sums  of  money  or  any  part 
thereof,  or  any  interest  thereon,  is  not  paid 
when  the  same  Is  due,  and  if  the  taxes  ana  as- 
sessments of  every  nature  which  are  or  may  be 
assessed  and  levied  against  said  premises,  or 
any  part  thereof,  are  not  paid  when  the  same 
are  by  law  made  dne  and  payable,  the  whole  of 
said  sum  or  sums  and  interest  thereon  shall 
then  become  due  and  payable,  and  said  parties 
of  the  second  part  shall  be  entitled  to  the  pos- 
session of  said  pronises." 

It  was  also  averred  In  the  petition  in  this 
case  that  there  had  been  a  default  by  the 
defendants  in  error  Isabelle  Harrison  and 
Ed  Harrison  in  payment  of  the  intemt  dne 
December  1,  1915,  upon  the  note  sued  upon. 

On  the  same  day  that  said  original  suit 
was  filed  lO^tlfF  in  error  filed  an  affidavit 
for  attadunent,  wbtcta  said  affidavit,  omit- 
ting caption,  is  as  follows: 

"B.  S.  Alwood,  of  lawful  age,  being  first  duly 
sworn,  upon  his  oath  deposes  and  says: 

"That  he  is  one  of  the  plaintiffs  in  the  above- 
entitled  action ;  that  the  said  plaintifEs  have 
brought  this  action  in  this  court  to  recover  from 
the  said  defendants  the  sum  of  $8,640,  with< 
interest  thereon  from  the  1st  day  of  December, 
1915,  at  the  rate  of  8  per  cent,  per  annum  upon 
one  promissory  note  in  writing,  dated  Decem- 
ber 1,  1914,  and  due  and  payable  two  years 
after  date,  a  copy  of  which  said  note  is  hereto 
attached,  marked  for  identification,  'Exhibit  A,' 
and  is  here  referred  to  and  made  a  part  of  this 
affidavit  in  attachment,  together  yrith  the  sum 
of  $864,  as  and  for  an  attorney's  fee  for  aaid 
plaintiffs,  as  provided  in  said  note. 

"This  affiant  further  says  that  as  a  part  of 
the  same  transaction,  the  said  defendant  Isabelle 
Harrison  did  execute,  acknowledge,  and  deliver 
to  the  said  plaintiffs  her  certain  mortgage  deed 
in  writing,  dated  the  14th  day  of  Deccmber,- 
1914,  on  the  following  described  real  estate  situ- 
ated in  Custer  county,  state  of  Oklahoma,  to 
wit:  The  south  half  of  the  southeast  quarter, 
and  the  south  half  of  the  southwest  quarter  of 
section  30,  and  the  northwest  quarter  of  the 
northwest  quarter  of  section  31.  all  in  township 
15  north  of  range  17  west  of  the  Indian  Merid- 
ian.' 

"Affiant  further  says  that  the  said  mortgage 
deed  was  executed  and  delivered  to  the  plaintiffs 
by  the  said  Isabelle  Harrison  for  the  purpose 
of  securing  the  said  promissory  note,  a  copy  of 
which  is  hereto  attached  as  Exhibit  A ;  that  by 
the  terms  of  said  mortgage  deed  it  was  express* 
ly  provided  as  follows,  to  wit:  'Now  if  said 
party  of  tiie  first  part  shall  pay  or  cause  to  be 

Eaid  to  said  parties  of  the  second  part,  their 
eirs  or  asdgns,  said  sum  or  sums  of  money  !■ 
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Cbe  above-described  note  fnentioaed,  together 
with  Interest  tbcreon,  accordine  to  the  terms  and 
tenor  of  the  same,  then  this  mortgage  shall  be 
wholly  discbarged  and  void;  and  otherwise  shall 
remain  in  full  force  and  effect.  But  if  said 
sum  or  aoms  of  money  or  any  part  tbereof,  or 
any  interest  thereon,  is  not  paid  when  the  same 
is  dae,  and  if  the  taxes  and  assMsments  of  every 
nature  which  are  or  may  he  asscfised  or  levied 
against  said  premises,  or  any  part  thereof,  are 
not  paid  when  the  same  are  by  law  made  due  and 
payable,  the  whole  of  said  sum  or  sums  and  in- 
terest thereon  shall  then  become  due  and  pity- 
able,  nod  said  parties  of  the  second  part  shall  be 
entitled  to  the  possession  of  said  premises.' 

"Affiant  further  says  that  the  said  defendants, 
and  each  of  them,  have  failed,  neglected,  and 
refused  to  pay  the  interest  due  upon  said  note 
on  the  1st  day  of  December,  1915,  and  that 
there  is  now  due  and  remaining  unpaid  thereon 
the  full  sum  of  $8,640,  with  interest  thereon 
from  the  Ist  day  of  December,  A.  D.  1915,  at 
the  rate  of  8  per  cent,  per  annum. 

"Affiant  further  says  that  the  said  claim  of 
the  staid  plaintiffs  against  the  said  defendants, 
and  each  of  them,  for  the  snm  of  $8.G40,  with 
Interest  thereon  from  the  Ist  day  of  December, 
1915,  is  just,  and  affiant  believes  and  avera  and 
states  that  the  plaintifTs  ought  to  recover  of 
and  from  said  defendants  the  said  sum  of  $8,040, 
with  interest  thereon  from  the  Ist  day  of  De- 
cember, 1915.  at  the  rate  of  8  par  cent  per 
annum. 

"Affiant  further  says  that  the  said  defendants 
fraudulently  contracted  the  said  debt,  and  fraud- 
nlently  incurred  the  liability  and  obligation  for 
which  this  suit  has  been  brought,  in  this,  to  wit: 
That  the  said  defendants,  at  the  time  of  the 
execution  and  delivery  of  said  note  and  the 
mortgage  deed  aforesaid,  executed  and  delivered 
the  same  to  these  plaintiffs  in  consideration  of 
the  sale  by  these  plaintiffs  to  said  defendant  Ed 
Harrison  of  a  certain  livery  stable,  with  horses, 
wagons,  buggies,  harness,  and  a  complete  livery 
stable  outfit,  which  said  plaintiffs  sold  to  the 
said  defendant,  Ed  Harrison,  for  the  agreed 
price  and  sum  of  $10,000,  $2,000  cash,  and  the 
balance  of  said  purchase  price  was  rebresented 
by  the  said  note,  Exhibit  A  af<n«said,  and  se- 
cured by  the  said  mortgage  aforesaid;  that  at 
the  time  of  the  execution  and  delivery  of  said 
note  and  said  mortgage,  and  the  sale  and  de- 
livery by  these  plaintiffs  to  the  said  defendant 
of  aiad  Uvery  staole  and  stock  of  horses,  wagons, 
baggies,  harness,  and  paraphernalia,  the  said 
defendants  represented  tnat  the  said  lands  above 
described,  situated  in  Custer  county,  state  of 
Oklahoma,  were  of  the  full  value  of  $10,000; 
that  the  plaintiffs  had  not  seen  the  said  land; 
had  no  knowledge  of  its  value  or  the  kind,  char- 
acter,  or  quality  of  the  said  land,  and  relied 
wholly  npon  the  representations  of  aidd  defend- 
ants as  to  the  value  thereof. 

"Affiant  further  says  that  the  said  land  is  not 
of  the  value  of  to  exceed  the  sum  of  $4,000, 
and  that  the  same  is  incumbered  by  mortgage  in 
the  sum  of  $2,000,  and  that  the  said  land  over 
and  above  the  first  mortgage  thereon  is  not  of  a 
value  greater  than  the  sum  of  $2,000. 

"Affiant  further  says  that  at  the  time  of  said 
lale  of  said  livery  stable  and  property  to  the 
said  defendants,  the  said  defendants  represented 
to  the  said  plaintiffs  that  the  said  Isabella  Har^ 
rison,  one  of  the  makers  of  said  note  and  the 
mortgagor  in  the  said  mortgage  herein  men- 
tioned and  described  was  well  worth  the  sum  of 
$65,000;  that  at  the  time  of  said  representa- 
tiona  these  plaintiffs  were  not  advised  and  had 
no  means  oi  knowing  what  the  said  defendant 
Isabelle  Harrison  was  worth  in  property,  or 
where  the  said  property  was  located,  and  relied 
•olely  upon  the  representations  of  said  defend- 
ant Ed  Harrison  in  relation  thereto. 

"Affiant  further  says  that  each,  all,  and  every 
of  said  representations  so  made  by  the  defend- 
■nt  Ed  Barrison,  at  the  time  of  said  aale,  was 
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false  and  untroe,  and  by  the  aatd  Ed  Harrison 
known  to  be  falsie  and  known  to  be  antrue.  and 
the  said  defendant  Ed  Harriaon  well  knew  that 
these  plaintiffs  relied  upon  Che  said  representa- 
tions and  macre  the  said  sale  of  said  livery  sta- 
ble, wagons,  horses,  harness,  buggies,  and  the 
said  complete  Uvery  outfit  to  the  said  defendant 
Ed  Harrisoni  relying  upon  the  said  representa- 
tions so  maae  by  the  said  "BA  Harrison  to  b« 
true. 

"Affiant  further  says  that  after  diligent  in- 
quiry as  to  the  worth  of  said  defendant  Isabelle 
Harrison,  he  is  informed  and  believes  and  al- 
leges ana  states  the  fact  to  be  that  the  said 
Isabelle  Harrison  is  execution  proof,  and  that 
she  is  not  able  to  respond  to  any  judgment  that 
may  be  rendered  upon  the  said  note,  and  that 
the  amount  of  the  said  note  and  the  interest 
thereon  cannot  be  collected  from  the  said  de^ 
fendant  Isabelle  Harrison  by  execution. 

"Affiant  further  says  that  the  said  defendant 
Ed  Harrison  is  insolvent  and  has  no  property 
out  of  which  the  said  sum  can  be  collected, 
except  the  livery  stable,  horses,  buggips,  wagons 
and  harness,  and  the  said  Uvery  outfit  sold  to 
the  said  Ed  Harrison  by  the  plaintiffs  as  afore* 
said. 

"Further  affiant  saitfa  not. 

*'R.  S.  Alwood. 
"Subscribed  in  my  presence  and  sworn  to  be- 
fore me  this  25th  day  of  February,  A  D.  lOia 
"[Seal.l 

"Ray  McElhinney,  Deputy  Court  Clerk," 

Bond  was  executed  by  plaintifF  in  error, 
and  order  of  attachment  was  Issued  and  lev- 
ied ui>on  real  and  personal  property  describ- 
ed in  an  inventory  attached  to  the  sherlfTs 
leturn  of  the  order  of  attachment  belong- 
ing to  the  defendants  in  error,  ot  the  aggre- 
gate value  of  about  $17,000. 

On  the  6tb  day  of  March,  1916,  the  said  de- 
fendants, Isabelle  Harrison  and  Ed  Harrison, 
Qled  In  said  case  a  motion  to  dissolve  the 
said  attachment,  which  said  motion,  omitting 
caption,  is  as  follows: 

"Come  now  the  defendants  named  in  the 
above-entitled  action,  and  move  the  court  to  die* 
solve  the  order  of  attachment  Issued  herein  and 
to  release  all  of  the  property  levied  on  pur- 
suant to  said  order  of  attachment  by  tho  sheriCf 
of  Creek  county,  Okl.,  and  for  grounds  of  said 
motion  allege  and  state:  That  the  plaintiffs  and 
the  defendants,  prior  to  the  execution  of  ti^e 
note  and  mortgage  set  forth  in  the  petition  of 
plaintiffs  and  the  affidavit  for  attachment,  made, 
executed,  and  entered  into  a  contract  in  writing; 
that  said  contract,  by  the  terms  thereof,  in- 
eluded  all  of  the  agreements  and  representations 
between  the  parties  covering  all  of  the  transac- 
tions concerning  said  property  and  the  execu- 
tion of  said  note  and  mortgage  sued  on  and  de- 
scribed in  the  petition  of  plaintiffs;  that  said 
contract  was  executed  in  aupHcate,  and  a  du- 
plicate copy  thereof  is  in  the  possession  of  the 
plaintiffs.  A  true  and  correct  copy  of  said  con- 
tract is  hereto  attached. 

"Defendants  deny  that  they,  or  either  of  thenn, 
at  the  time,  or  at  any  time  prior  thereto,  of  the 
execution  and  delivery  of  said  note  and  mort- 
gage represented  to  the  said  plaintiffs  that  the 
real  estate  situate  in  Custer  county,  Okl,  was 
of  the  value  of  $10,000,  or  made  any  representa- 
tion relative  thereto,  and  deny  that  they,  or  ei- 
ther of  them,  made  any  statement  or  rcpresenta« 
tion  to  the  plaintiffs  to  the  effect  that  Oie  de- 
fendant Isabelle  Harriscoi  was  well  worth  the 
sum  of  $65,000,  or  any  other  sum,  or  made 
any  statement  relative  to  her  financial  responsi- 
bility, but  allege  that  all  repreeentations  and 
statements  concerning  said  transaction  were  em- 
bodied in  the  said  written  contract  above  refer- 
red to,  and  no  such  statement  or  representations, 
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■8  aforesaid,  were  contained  in  said  written  con- 
tract. Defendants  allege  the  fact  to  be  that 
prior  to  the  execotion  of  aaid  note  and  mortgage, 
and  during  the  said  negotiations  leading  op  ^ 
said  contract,  they  miaested  the  said  plain- 
tiffs to  nialie  a  trip  to  Caster  connty,  Okl.,  that 
tbe7  might  see  and  make  tbeir  own  appraisement 
of  the  Talue  of  said  Ouster  county  real  estate, 
and  for  such  purpose  offered  to  defray  the 
necessary  expenses  of  the  plaintiffs  incurred  in 
makine  snch  investigation. 

"Defendants  deny  that  they  fraudulently  con- 
tracted the  said  debt  evidenced  by  said  note, 
and  fraudulently  incurred  the  liability  and  obli- 
gation for  which  the  action  in  the  entitled  cause 
u  maintained,  but  aver  the  fact  to  he  that  said 
note  was  executed  and  said  mortgage  given  in 
perfect  good  faith  and  with  the  honest  intention 
of  paying  the  obligation  thereby  incurred  when 
tho  same  would  be  due.  That  it  is  the  present 
intention  of  said  defendants  to  make  pasrment  of 
said  note  when  the  same  falls  due. 

"Defendants  deny  that  the  obligation  and  debt 
evidenced  by  said  note  of  said  defoidants  is 
due,  but  allege  that  the  same  will  not  become 
due  until  the  Ist  day  of  December,  1916.  De- 
fendants admit  that  the  total  amount  of  interest 
due  upon  said  note  was  not  paid  the  Ist  day  of 
December,  1915,  bnt  allege  that  said  plaintifTs 
for  a  valuable  consideration  waived  the  payment 
of  said  interest  That  as  a  part  of  the  said  con- 
sideration for  agreement  to  waive  said  pay- 
ment on  said  date  and  extend  the  time  therefor, 
d^endants  paid,  and  said  plaintifb  accepted,  the 
sum  of  $100  in  part  payment  of  said  interest 
and  as  a  consideration  of  said  extension.  That 
the  said  extension  was  agreed  upon  by  the 
plaintiffs  and  defendants  for  such  time  as  would 
enable  the  plaintiffs  to  make  an  investigation  of 
the  value  of  the  property  covered  by  said  mort- 
gage, with  the  view  of  a  proposed  transfer  of 
said  property  to  the  plaintifTs  and  the  making  of 
a  complete  settlement  of  said  debt. 

"Defendants  deny  Ahat  they,  or  either  of  tbem, 
are  insolvent  or  were  at  the  time  the  attach- 
ment was  sued  out, 

"Defendants  alleged  that  the  property  attached 
and  beld  by  the  sheriff  for  the  plaintiffs  pursu- 
ant to  the  order  of  attachment  issued  herein  and 
the  property  covered  by  mortgage  for  the  se- 
curity of  the  payment  of  said  note  far  exceeds 
the  amount  of  plaintiffs'  claim,  to  wit,  the  sum 
of  $8,640,  in  that  said  propefty  so  attached  and 
covered  by  mortgage  is  of  the  approximate  value 
of  $12,000j  and  that  by  reason  thereof  said  at- 
tachment IS  excessive  and  oppressive. 

"Defendants  allege  that  this  action  was  pre* 
maturely  brought,  and  that  the  note  sued  on 
was  not  due  at  the  time  of  the  institution  of 
said  suit 

"Defendants  deny  that  the  real  estate  in  Cas- 
ter county  is  of  the  valne  of  $2,000  over  and 
above  incambrancea,  but  allege  the  fact  to  be 
that  the  same  is  well  worth  $4,000  over  and 
above  any  incumbrances. 

"Defendants  allege  that  most  of  the  property 
attached  in  this  action,  as  described  in  the  re- 
turn of  the  sberiff  herein,  was,  at  the  time  of 
such  levy  and  prior  thereto,  covered  by  a  valid 
and  subsisting  chattel  mortgage  in  the  sum  of 
$2,000,  with  accrued  interest  to,  and  in  favor  of 
the  First  National  Bank  of  Drumright  Okl. 
That  said  plaintiffs  and  the  sheriff  of  Greek 
county,  Okl.,  at  the  time  of  the  levy  on  said 
property,  had  actual  knowledge  and  constructive 
notice  of  the  existence  of  said  mortgage,  that 
neither  said  plaintiffs  nor  the  sheriff  before 
kvying  said  writ  paid  or  tendei%d  to  said  bank, 
or  deposited  with  the  county  treasurer  of  Creek 
coon^,  Okl.,  for  the  use  and  benefit  of  said 
bank,  the  amount  of  said  debt  and  interest  by 
said  mortgage  secured,  aa  provided  by  law. 

Pat  Maloy  and  Earl  Foster, 

"Attorneys  for  Defendants. 

"Know  all  men  by  these  presents,  that  the 
jM-State  Livery  Company,  by  its  manager  Mr. 
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M.  J.  Marvin,  hereinafter  known  as  the  party  of 
the  first  part,  and  E.  D.  narrison,  known  as 
the  party  of  the  second  part  have  this  day  en- 
tered into  the  following  contract  to  wit: 

"For  and  in  consideration  of  the  sum  of  $10,- 
000.00  the  said  party  of  the  first  part  agrees  to 
sell,  transfer  and  deliver  all  of  its  horses,  wag- 
ons and  harness,  and  etc.,  pertaining  to  the  Tri- 
State  Livery  Co.  business,  together  with  build- 
ings located  in  Drumright  and  Dropright  Okla- 
homa, including  all  buildings  and  lots  in  Drop- 
right with  the  exception  of  one  heavy  team  of 
gray  and  black  mares,  together  wiUi  six  (6) 
colts  and  wagon  and  harness,  and  also  all  tools 
and  materia]  and  etc.,  contained  in  blacksmith 
shop  now  located  on  said  lots  in  Drumright,  the 
said  party  of  the  second  part  agrees  to  pay 
rent  on  said  ground  for  a  period  of  one  year  at 
the  rate  of  $20.00  per  month,  and  said  party 
of  the  first  part  is  to  furnish  and  guarantee  to 
lease  the  said  Jot  now  occupied  by  the  black- 
smith shop  for  a  period  of  one  year  from  the 
first  of  December  at  the  rate  of  $20.00  per 
month. 

"The  above  contract  la  condition  of  the  faith- 
ful iwrformance  of  the  said  party  of  the  second 
part  to  pay  to  the  said  party  of  the  fir.^t  part 
the  sum  of  $2,000.00  cash  and  the  balance'  of 
$8,000.00  with  interest  at  8  per  cent  from  date 
in  two  years  from  December  1.  The  said  party 
indebtedness  being  secured  by  notes  for  like 
amount  said  notes  to  be  secured  by  200  acres 
of  land  located  in  Custer  county,  Oklahoma, 
and  one  bam  located  in  Kiowa,  Kansas,  all  the 
above  property  is  free  from  all  incumbrances  and 
loans,  with  the  exception  of  $2,700.00  which  is 
agniust  the  said  farm. 

"And  to  better  secure  the  above  indebtedness 
the  party  of  the  second  part  agrees  that  his 
mother,  Mrs.  Dol!  Harrison  of  Tulsa,  Okla- 
homa, is  to  sign  all  the  said  notes." 

On  the  Ctb  day  of  March,  1916,  R.  B.  Lceka. 
hereinafter  called  intervener,  filed  a  motion 
and  interplea,  which  said  motion  and  Inter- 
plea,  omitting  caption,  is  as  follows: 

"Comes  now  R.  B.  Leeka  by  his  attorneys, 
Parker  &  Simons,  and  mak^  application  to  the 
court  to  be  allowed  to  intervene  In  this  action 
and  to  file  herein  his  motion  asking  that  the 
attachment  sued  ont  herein  by  the  plaintiffs  and 
levied  upon  certain  property  claimed  to  be  the 
property  of  said  defendants  and  which  said 
property  is  described  and  set  ont  in  the  inven- 
tory and  appraisement  returned  and  filed  herein 
by  the  sheriff  be  vacated,  set  aside  and  held  for 
naught  and  for  grounds  therefor  aaid  B.  B. 
Leeka  alleges  and  says: 

''That  at  the  time  of  the  transaction  referred 
to  in  the  affidavit  for  attachment  of  the  plain- 
tiffs, wherein  the  said  plaintifTs  claim  to  have 
sold  to  the  said  defendant  Ed  Harrison  a  certain 
livery  stable,  with  horses,  wagons,  buggies,  har- 
ness, and  complete  livery  outfit  the  facts  are 
that  the  said  plaintiffs,  for  the  purpose  of  trans- 
ferring the  title  of  said  personal  property,  made, 
executed,  and  delivered  to  this  intervener,  R,  B. 
Leeka,  their  bill  of  sale  of  all  of  the  proper^  by 
them  conveyed  as  the  consideration  for  the  $10.- 
000  referred  to  in  said  affidavit  of  which  $2,000 
was  paid  to  them  in  cash  b^  the  said  R.  B. 
Lecha  and  the  balance  of  which  was  evidenced 
by  a  promissory  note  for  $8,000  signed  by  the 
said  defendants  Ed  Harrison  and  Isabelle  Har- 
rison. That  the  said  olaintiffa,  at  the  time  of 
said  transaction,  well  anew,  and  the  fact  was 
that  the  title  to  all  of  the  personal  property 
being  sold  by  the  said  plaintiffs  to  the  defendant 
FA  Harrison  was  transferred  to  the  said  R.  B. 
Leeka  for  the  purpose  of  securing  him  and  in- 
demnifying him  against  the  moneys  which  he 
was  advancing  at  that  time,  and  had  advanced 
for  the  use  and  benefit  of  said  Ed  Harrison  and 
for  future  advances,  if  any,  to  be  made  by  him 
for  the  said  Ed  Harrison,  and  that  pursuant  to 
such  arrangement  the  said  R.  B.  Leeka  borrowed 
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tin  flnm  of  $2,000  from  tbe  Flnt  National  Bank 
«f  Drnmright,  OM.,  and  made,  execnted,  and 
ddivered  to  said  bank  a  chattel  mortgase  to  ae- 
core  note  siven  therefor  upon  all  the  propertr 
■old  b7  the  plaintiSa  to  said  Ed  Harrison,  and 
which  eaid  money  waa  borrowed  and  the  said 
chattel  waa  ^ven  to  aaid  bank  with  the  full 
knowledge  and  consent  of  said  plaintiffs  herein, 
and  the  fact  was,  and  is,  that  the  said  R.  B. 
Leeka  borrowed  said  money  from  the  Mrat  Na- 
tional Bank  of  Drumright,  giving  his  note  there- 
for, and  said  chattel  morteage  to  secure  the 
same,  for  the  purpose  of  obtaining  said  money 
to  be  pnid  to  the  plaintiffs,  and  that  said  mort- 
gage'atill  remains  unsatisfied  as  a  valid  and  sub- 
sisting mortgage  and  first  lien  upon  the  property 
sold  by  the  plaintiffs  to  the  said  defendant  Ed 
Harrison,  and  attached  in  this  action,  and  that 
there  la  s^ll  due  and  unpaid  on  said  mortgage 
debt  the  sum  of  $1,000  and  accrued  interest  and 
that  neither  the  said  plaintiffs,  nor  the  sheriff 
who  levied  said  attachment  upou  said  property, 
or  cither  of  them,  have  tendered  to  said  First 
National  Bank  of  Drumright,  Okl.,  the  amount 
due  and  owing  aa  aald  chattel  mortgage  or  de- 
posited the  amount  thereof  with  the  county 
treasurer  of  Creek  eonnty  for  the  use  and  bene- 
fit of  said  bank. 

"That  after  said  transaction  and  the  sale  of 
■aid  personal  property  to  the  defendant,  Ed 
Harrison  by  the  plaintiffs,  the  said  defendant  Ed 
Harrison  acquired  additional  horses  and  livery 

anipmcnt  of  various  kinds,  and  started  two 
ditional  livery  stables,  one  at  Shamrock  and 
one  at  Capper,  ooth  in  Greek  connty,  0U.|  and 
that  the  property  Eold  by  the  plaintiffs  to  the  de- 
fendant  Harrison  at  the  time  of  such  transac- 
tion was  contained  in  two  livery  outfits,  one  at 
Drumright  and  one  at  Markham,  both  in  Creek 
county,  OkL  That  at  the  time  of  the  attach- 
ment sued  out  herein,  the  property  seized  under 
said  order  of  attachment  was  located  at  the  four 
places  above  named,  and  consisted  of  four  sepa- 
rate livery  stables  with  their  equipment.  That 
after  the  transaction  constituting  the  alleged 
sale  of  the  property  by  the  plaintiffs  to  said  de- 
fendant Ed  Harrison,  and  after  he  had  started 
said  additional  livery  stables  at  Shamrock  and 
Capper,  he  gave  a  new  and  additional  chattel 
mortgage  to  said  First  National  Bank  of  Drum- 
right,  Okl.,  for  the  purpose  of  securing  the  new 
note  of  $1,000,  representing  the  additional  loan 
from  said  bank  and  which  said  note  was  signed 
by  said  R.  B.  Leeka,  as  aarety.  That  said  chat- 
tel mortgage  covers  the  property  located  at 
Shamrock  and  Capper,  which  has  been  attached 
by  the  sheriff  in  this  action,  and  is  a  valid  and 
subsisting  lien  upon  said  property  and  la  unpaid, 
and  neither  the  plaintiffs  nor  the  sheriff  have 
tendered  or  offered  to  pay  the  First  National 
Bank  of  Drumright  the  amount  of  said  mort- 
gage, nor  deposited  the  amount  of  said  mort- 
gage debt  with  the  county  treasurer  of  Creek 
county  for  the  use  and  benefit  of  the  First  Na- 
tional Bank  of  Drumright,  Okl. 

"Intervener  further  alleges  that  after  Qie 
transaction  of  the  sale  of  said  property  by  the 
plaintiffs  to  the  defendant  Ed  Harrison,  and  in 
the  matter  of  enlarging  and  extending  said  liv- 
ery business  and  of  enabling  the  said  defendant 
£}d  Harrison,  to  increase  said  business,  this 
Intervener  fnrairiied  him  with  additional  equip- 
ment for  eaid  livery  stables,  par.t  of  which 
consisted  of  the  consolidation  of  the  equipment 
of  another  livery  stable  which  bad  been  owned 
bj  said  R.  B.  Leeka,  with  the  business  of  the 
■aid  Ed  Harrison  and  of  proper^  and  moneys 
invested  In  aaid  bndnesa  and  furnished  to 
■aid  Ed  Harrison  by  the  said  R.  B.  Leeka  to 
the  approximate  amoant  of  $2,500  and  for  all 
of  which  advances  and  investments  the  said  R. 
B.  Leeka  held  and  still  holds  the  bill  of  sale 
flven  to  him  b^  said  plaintiffs.  Investing  the 
legal  title  to  said  property  in  him  as  security 
therefor. 

"That  in  addition  to  the  indebtednesa  above 


BBPOBTEK  (OkL 

set  forth,  owinc  from  the  atld  Ed  Harrison  to 
the  said  11.  B.  Leeka.  the  said  Ed  Harrison  owes 

the  said  R.  B.  Leeka  a  general  balance  of  ap> 
proximately  $3,800  for  other  indebtedness  and 
edvancementa  and  to  secure  the  payment  ot 
which  it  was  agreed  between  the  said  Ed  Harri- 
son and  said  R.  B.  Leeka  that  the  aforesaid  bill 
of  sale  should  be  held  fay  the  said  R.  B.  Leeka 
as  security  for  all  of  said  indebtednesa,  and  that 
the  said  bill  of  sale  is  in  truth  and  In  fact  ft 
mortgage  In  favor  of  the  said  R.  B.  Leeka  for 
the  purpose  of  securing  him  for  ail  of  the  above 
and  foregoing  indebtedness,  and  that  the  said 
plaintiffs  had  actual  and  constructive  knowledge 
of  said  bill  of  sale,  and  made  said  bill  of  siue 
themselves  to  said  B.  B.  Leeka  pursuant  to  the 
request  of  said  Ed  Harrison  and  said  R.  B. 
Leeka,  for  the  purpose  of  carrriuf  out  their 
agreements  and  arrangements  as  aforesaid. 
That  all  of  said  indebtedness  above  set  forth 
still  due,  owing,  and  unpaid,  and  both,  by  reason 
of  the  mortgages  above  set  forth  to  the  First 
National  Bank  of  Drumright,  Okl.^  and  of  said 
bill  of  sale  by  which  this  intervener  holds  titie 
to  said  property,  as  security  for  the  obligations 
above  set  forth,  this  intervener  claims,  alleges, 
and  sets  forth  that  said  property  ia  not  subject 
to  attachment  at  the  hands  of  these  plaintiffs. 

"Now,  therefore,  the  said  R.  B.  Leeka  prays 
the  court  that  said  attachment  be  dissolved,  set 
aside,  and  held  for  naught  and  for  all  propw 
relief." 

On  hearing  the  motion  to  dlasolTe  the  at- 
tachment npwt  the  qoestlon  of  the  commis- 
sion of  the  fraud  allied  In  the  affldarit  f « 
the  attachm»tt,  as  the  grounds  thereof,  evl- 
denoe  vnM  Introduced,  which  evidence,  by 
reason  of  the  views  we  take  of  the  case,  vra 
deem  unnecessair  to  redte.  The  court  sus- 
tained the  motion  to  dissolve  the  attachment 
"up(Hi  the  sole  and  only«gronnd  that  the  to- 
debtednesB  set  forth  as  the  cause  ot  action 
of  the  plaintiff  and  in  the  affidavit  toe  at- 
tachment herdn,  was  not  due  at  the  time  ot 
the  commencanott  of  this  action."  to  which 
ruling  ot  the  court  said  plaintiff  duly  except- 
ed. Thereupon  the  said  plaintiffs  0led  their 
motion  to  set  aside  tiie  Judgment  and  order  ot 
the  court,  to  grant  the  plalntUb  a  new  trial 
herein,  which  motion  was  overruled,  excepted 
to  and  error  brought  to  this  court 

There  are  nft  a«slgnm«ats  of  error  set  out 
in  the  voluminous  brief  ot  the  plaintiffs,  and 
their  only  contentions  are  that  the  traud 
alleged  in  the  aflMavit  tor  attachment  waa 
proved  by  a  preponderance  of  the  evidence, 
and  that  the  note  sued  tipon,  by  reason  of  the 
said  provlsltm  In  the  mortgage  which  is  here- 
Inbefora  set  out  hnc  verba,  was  due  at  the 
time  this  action  was  commenced.  Whether  or 
not  fraud  was  practiced  by  the  defendants, 
or  either  of  them,  In  the  purdiase  of  the  prop- 
erty, for  whidi  the  note  described  in  the  pe- 
tition In  the  instant  case  was  given,  in  our 
opinion,  and  we  so  hold,  is  entirely  Imma- 
terial to  determine  the  issues  involved  In  this 
cause;  and,  even  If  it  be  admitted  that  fraud 
was  proved  to  have  been  practiced  upon  the 
plaintiffs  In  error  by  defendant  in  the  pur- 
chase of  said  property,  which  we  do  not  hold 
and  aa  to  which  fact  we  express  no  opinion, 
it  would  not  authorize  the  court  to  have  sus- 
tained the  attachment,  for  the  note  upon 
which  this  action  la  predicated  was  not  due 
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at  the  time  the  action  was  commenced.  Sec- 
UoQ  4812,  Revised  Laws  1910,  provlcles  tbat 
Bt  and  after  tbe  commencement  ot  a  cItU  ac- 
tion the  plaintiff  may  have  attachment 
■gainst  the  property  of  the  defendant  It  Is 
certainly  true  that  a  dTll  action  to  recover 
opon  a  promissory  note  cannot  be  legally  com- 
meoced  prior  to  the  maturity  of  the  note 
sued  upon,  and  that  an  attachment  will  not 
lie  unless  the  debt  upon  which  the  attach- 
ment Is  predicated  Is  due,  except  In  the  case 
[HTo^ided  by  section  4864,  Revised  Laws  1910, 
which  said  section  has  no  field  of  operation 
In  the  instant  case. 

Therefore  the  pivotal  question  Involved  in 
this  case  Is,  was  the  note  which  Is  the  basis 
of  the  action  upon  which  the  attachment  Isr 
sued  due  at  the  time  suit  thereon  was  com- 
menced? We  are  unable  to  agree  with  the 
contention  of  the  plaintiff  tliat  by  reason  of 
the  provision  In  the  mortgage  a  failure  of  the 
defendants  to  pay  Interest  as  provided  In  said 
note  accelerated  the  time  of  the  payment 
of  the  note — admitting  that  defendants  were 
In  default  of  the  annual  interest  due — as  we 
are  of  the  opinion  and  so  hold  that  said  pro- 
vision only  (^erates  to  accelerate  the  time 
of  payment  of  said  note  where  a  foreclosure 
of  a  mortgage  Is  sought,  and  that  default  In 
the  pay  ment  of  said  interest  did  not  work 
the  maturity  of  the  note  and  antedate  the 
time  of  Its  payment  stated  in  the  note  when, 
as  in  the  Instant  case,  an  action  Is  brought 
upon  the  note  alone  and  an  attachment  based 
t^n  said  note  Is  issued  and  levied. 

It  Is  true  that  the  authorities  are  in  con- 
flict upon  the  vital  question  involved  In  this 
case — the  time  of  maturity  of  the  indebted- 
ness which  Is  the  basis  of  this  action  and  the 
attachment  issued  and  levied — but  we  think, 
and  so  hold,  that  the  weight  of  authority  is 
In  accord  with  the  conclusion  we  have 
reached. 

"When  notes  are  lecured  by  mcnrtxage  or  deed 
of  troBt  which  provides  that  all  becomes  due 
and  payable  on  default  In  the  payment  of  any 
one  of  them  when  it  becomes  due  or  upon  de- 
fault in  the  payment  of  interest,  such  default 
will  render  all  due  for  the  purpose  of  foreclos- 
ing the  mortgage,  but  according  to  the  better 
opinion  it  does  not  render  them  due  for  other 
purposes  before  the  time  fixed  by  their  terms, 
as  for  the  purpose  of  a  personal  action  or  judg- 
ment on  soch  other  notes  as  are  not  due  by 
Oieir  terms."   7  Cyc.  860. 

"Where  a  deed  of  .trust  provides  that  in  de- 
fault in  the  payment  of  interest,  the  whole  note 
■hall  become  due  for  the  purpose  of  foreclosure, 
tfae  entire  note  becomes  due  for  that  purpose 
whatever  the  interest  becomes  due  and  remains 
unpaid.  Bat,  except  for  that  purpose,  the  note 
is  not  affected  by  a  deed  of  trust."  Board  of 
Trustees  of  Westminster  College  v.  Peirsol  et 
mL  161  Mo.  270,  61  S.  W.  8U. 

A  promissory  note  is  not  affected  as  to  the 
date  of  its  maturity  bv  the  terms  of  a  deed  of 
trust  aecuring  it,  dedaring  that  It  shall  be- 
come doe  <mcrefanlt  of  payment  Hi  another  note, 
mept  for  purposeB  of  uiforcing  the  mortgage 


security."  Owings  et  al  t.  McEenzIe,  138  Mo. 

323.  Z3  S.  W.  802.  40  L.  R.  A.  154. 
"Where  a  deed  of  trust  Riven  to  secure  the 

Sayment  of  several  notes  falling  due  at  different 
ates  provided  tbat  if  any  note  should  remain 
unpaid  after  it  fell  due  dien  all  the  notes  should 
become  due,  the  notes  'become  due  only  for  the 
purpose  of  distributing  the  fund  realized  by  tfae 
Bale  under  the  power.  Such  provision  will  not 
authorize  the  rendition  of  a  personal  judgment 
against  the  maker  [thereof]  before  the  notes 
mature."  William  T.  Mason  v.  Joseph  S.  Bar- 
nard and  Eliza  B.  Fithian.  36  Mo.  385. 

"A  negotiable  promissory  note,  due  in  the  fu- 
ture, according  to  its  terms,  cannot  be  brought 
to  immediate  maturity  through  a  clause  in  the 
mortgage  given  to  secure  the  same,  authorizing 
the  mortgagee  to  declare  the  debt^  or  note  due 
upon  default  in  any  of  the  provisions  found  in 
the  mortgase."  White  t.  Miller,  52  Minn.  807, 
54  N.  W.  730,  19  U  B.  A.  673. 

The  conflict  In  authorities  upon  the  vital 
question  Involved  in  this  case  we  think  has 
been  resolved  In  this  cpurt  in  favor  of  the 
conclusion  reached  by  us  In  the  cases  of  Phil- 
lips V.  Williams  et  ui.,  33  Okl.  766,  127  Pac 
1072;  Core  v.  Smith,  23  OkL  909,  102  Pac 
114. 

In  the  case  of  Phillips  v.  Wlillams  et  ux., 
supra.  Turner,  Chief  Justice,  quotes  with  ap- 
proval the  following  syllabus  in  McClelland 
T.  Bishop,  42  Ohio  St  124: 

"Where  there  is  a  series  of  negotiable  notes 
in  the  usual  form,  for  distinct  sums  of  money, 
payable  at  distinct  and  specified  times  in  the 
future,  with  a  mortgage  to  secure  each,  accord- 
ing to  its  tenor  and  effect,  which  contains  a 
stipulation  that,  if  default  be  made  in  the  pay- 
ment of  any  one,  'then  each  and  all  should  fall 
due,  and  this  mortgage  to  become  absolute  as 
to  all  said  notes  remaining  unpaid  at  the  hap- 
pening of  such  default,'  held,  that  such  stipula- 
tion relates  to  the  remedy  by  foreclosure  or  oth- 
er proceedings  under  the  mortgage,  and  -  upon 
such  default,  the  mortgage  may  be  foreclosed  for 
the  whole  debt.  It  is  a  stipulation  for  the  ad- 
vantage of  the  mortgagee,  and  of  full  force  as 
to  a  remedy  on  the  mortgage,  but  does  not 
operate  to  vary  or  extinguish  the  obligations  ex- 
pressed on  the  face  of  the  notes  themselves  for 
general  purges." 

In  Core  t.  Smltb,  sapra.  It  is  heldt 

"Where  a  note,  payable  two  years  after  date, 
with  interest  payable  seminnnually,  secured  by 
mortgage  providing.  'But  if  said  sum  or  sums, 
or  any  part  thereof,  or  any  interest  thereon,  is 
not  paid  when  the  same  is  due,  and  if  the  taxes 
and  assessments  of  every  nature,  which  are  or 
may  be  assessed  and  levied  against  said  prem- 
ises, or  any  part  thereof,  are  not  paid  when  the 
same  are  by  law  made  due  and  payable,  then 
the  whole  of  said  sum  or  sums  and  interest 
thereon,  rfiall  and  by  these  presents  become  doe 
and  payable,'  is  in  default  for  nonpayment  of 
interest  and  taxes  on  the  third  Monday  in 'Janu- 
ary, 1898,  held,  that  a  cause  of  action  upon  such 
default  does  not  accrue  within  the  meaning  of 
the  statute  of  limitation  •  •  •  so  as  to 
start  Ihe  running  of  said  statute." 

The  Judgment  of  the  trial  court  in  sus- 
taining the  motion  to  dLssolTe  the  attachment 

is  affirmed. 

PER  CURIAM.  Adopted  In  whol«b 
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COLLINS  et  al.  v.  GAEVET  et  aL  (No.  9373.) 

(Supine  Oourt  of  Oklahoma.    Oct  9.  1917. 
BehearinK  Denied  Oct.  90.  1917.) 

(ByUalut  l]f  th«  Court.) 

Appeal  akd  Erbok  «=>544fl)  —  Tbanbcbipt 
OF  Record — Case-Made. 
Where  the  only  errors  alleged  are  In  over- 
ruling the  motion  for  a  new  trial,  and  in  not 
rendering  indgment  for  plointiEE  in  error  on 
pleadings,  this  court  will  not  consider  same  up- 
on a  trauBCrint  o£  the  record  and  in  the  ahsesce 
of  a  case-made. 

Error  from  District  Court,  Woodward 
County ;  J.  C.  Robberts,  Judge. 

Action  between  Luke  B.  Collins  and  anoth- 
er and  John  Garvey  and  another.  Judg- 
ment for  the  latter,  and  the  former  tvlng 
error.  Dismissed. 

Swlndall  ft  Wybrant,  of  "WooAwaxA,  for 
plaintiffs  In  error.  D.  P.  Marnm,  of  Wood- 
ward, and  Enibry,  Crockett  A  Johnson,  of 
Oklahoma  City,  for  defendants  in  error. 

OWEN.  J.  The  only  assignmMits  alleged 
in  the  petition  in  error  are  that  the  court 
erred  In  overruling  th^  mottoa  ft>r  a  new 
trial,  and  that  the  court  erred  in  not  render- 
ing Judgmoit  for  plaintiff  In  error  on  the 
pleadings.  The  appeal  was  taken  by  tran- 
script, and  there  has  been  no  case-made  or 
bill  of  exceptions  died.  Defendant  in  error 
has  filed  motion  to  dismiss  the  aiqwal.  Under 
the  mle  announced  by  this  court  In  the  case 
of  Ulller  T.  Markl^.  152  Pac.  345,  and 
authorities  there  cited,  the  motion  must  be 
sustained.  The  appeal  is  therefore  dis- 
missed. 

(68  Okt.  SI) 

LONSDALE  t.  SCHLEGEL.    (No.  8466.) 
{Supreme  Court  of  Oklahoma.   F^p.  26,  1918.) 

fBvlMm§  ht  tA«  OanrU) 

1.  Evidence  ®=>222{6)—Admi8siowb— Liabil- 
ity ON  Account. 

Evidence  that,  prior  to  the  institution  of  the 
action,  the  defendant  admitted  he  owed  the 
amount  sued  for,  is  admissible  in  support  of 
plaintiff's  cause  of  action  on  an  open  accounL 

2.  Trial  <8=3296(1}  —  Instbdction  —  CUEB  of 
Errob. 

While  an  instruction  standing  alone  may  be 
subjected  to  criticism  as  being  indefinite  and 
uncertain,  yet  if  other  instructions  fairly  sub- 
mit the  material  issues  to  the  jury,  reversible 
error  is  not  committed. 

3.  Tbial  «=3295^)— InsTBUOTion— Thboby  of 

Case. 

Record  examined,  and  held,  that  the  instruc- 
tion complained  vt,  when  considered  in  connec- 
tion with  other  instructions  given,  fairly  states 
the  law  applicable  to  the  theory  of  the  case  up- 
on which  it  was  commenced  and  tried. 

Error  from  Superior  Court,  Tulsa  Coimty; 
M.  A.  Breckinridge,  Judge. 

Actl<m  by  O.  U.  Schlegel  against  E.  F. 
Lcmsdale.  Judgment  for  plalntlfl^  and  de- 
fendant brings  error.  Aflinned. 


J.  J.  Henderson,  ol  Tulsa,  tor  plaintiff  In 
error.  Bandolph,  Haver  ft  Shirk,  of  Tulsa, 
for  defendant  in  enor. 

KAND,  J.  !niis  was  an'  action  upcm  an 
open  account,  c<Hnm^ced  by  the  defendant 
In  error,  plaintiff  b^ow.  against  the  plaintiff 
In  error,  defendant  below.  The  petition, 
which  was  in  the  usual  form,  with  a  verified 
statement  of  account  attached  thereto,  fai^ 
ther  alleged  that  prior  to  the  commencement 
of  the  action  the  defendant  acknowledged 
the  correctness  of  the  account  sued  upon, 
and  agreed  that  the  amount  due  should  bear 
interest  at  the  rate  of  8  per  cent  per  an- 
num for  tlie  purpose  of  inducing  the  plain- 
tiff to  withhold  suit  uid  extend  the  time  of 
payment  for  a  short  time,  and  tliat  said  ex- 
tension has  long  since  expired.  The  answer 
of  the  defendant  consisted  of  a  goieral  de- 
nial and  allegations  setting  up  defrasive  mat- 
ter, to  the  effect  that,  the  defoidant  had 
paid  certain  of  the  itoDS  set  forth  in  the  ac- 
count attached  to  the  petition,  for  which  he 
was  not  allowed  credit  And  by  way  of 
cross-petition  he  alleged  that  the  plalntUT 
was  indebted  to  hira  In  the  sum  of  $711.35, 
as  per  an  Itemized  statement  attached  to  his 
cross-petition.  Wherefore  he  prayed  judg- 
ment against  the  plaintUf  in  the  sum  of 
$457.57.  The  reply  to  this  amended  answer 
and  cross-petition  consisted  of  a  general  de- 
nial. Upon  trial  to  a  jury  there  was  a  ver- 
dict for  the  plaintiff  in  the  sum  of  $966.60, 
upon  which  judgment  was  duly  entered,  to 
reverse  which  this  proceeding  In  error  was 
commenced. 

[1,  $]  The  only  assignment  of  error  argued 
by  counsel  for  plaintiff  In  error  In  his  brief 
Is  that  the  trial  court  erred  in  giving  instruc- 
tion No.  1  to  the  jury.  We  do  not  think  this 
so-called  instruction  was  erroneous.  Indeed, 
It  does  not  attempt  to  state  any  applicable 
principle  of  law,  but  purports  to  be  merely 
a  r^sumd  of  plaintiff's  theory  of  the  case.  It 
Is  probably  true  that  In  making  this  state- 
ment the  court  did  not  follow  with  absolute 
fidelity  the  language  used  by  counsel  for 
plaintiff  In  outlining  the  theory  of  his  case 
in  his  petition;  but,  notwithstanding  this, 
we  do  not  believe  that  the  Instruction  given 
Is  subject  to  the  criticism  leveled  at  It,  that 
Is.  that  it  instructed  the  jury  that  plaintiff's 
action  was  an  action  on  an  account  stated, 
and  not  upon  an  open  account  The  plain- 
tiff alleged  that  the  defendant  la  indebted  to 
him  on  an  open  accoant  and  that  the  defend- 
ant admitted  that  the  accoimt  sued  on  was 
correct  In  the  testimony  of  the  plaintiff, 
he  stated  that  the  defendant  admitted  the 
correctness  at  this  account,  and  agreed  to 
pay  it  with  Interest;  while  the  defoidant  In 
bis  testimony  denleid  that  he  admitted  the 
correctness  of  this  account  The  Jury  may 
or  may  not  have  believed  that  the  defendant 
admitted  the  account  If  they  believed  that 
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he  did  not  admit  it,  th^e  was  still  ample  evi- 
dence in  the  record  to  prove  It  correct,  and 
practically  no  evidence  tending  to  disprove 
it  If  the  Jury  did  believe  the  defendant  ad- 
mitted the  correctness  ot  this  account,  it 
would  only  be  cumulative  evidence  tending 
to  corroborate  the  other  evidence  offered  for 
the  purpose  of  establishing  the  open  account. 
Neither  the  allegations  of  the  petition  as  to 
the  admissions  of  the  defendant,  nor  the  tes- 
timony offered  to  establish  such  admissions, 
nor  the  statements  relating  thereto  by  the 
court  in  the  instruction  complained  of,  were 
inconsistent  with  the  theory  tliat  the  action 
was  on  an  open  account  The  rule  fa  well 
settled  that: 

"An  account  may  be  supported  without  proof 
a«  to  the  particular  items  by  proving  that  de- 
fendant had  admitted  the  account  to  be  correct. 
Id  other  words,  evidence  of  a  stated  account 
is  sufficient  proof  to  support  plaintiff's  cause  of 
action  on  an  open  account,  and  therefore  it  may 
be  supported  by  an  implied,  as  well  as  an  ex- 
press, admission,  as  by  the  assent  which  is  pre- 
Bomed  from  acquiescence  in  an  account  render- 
ed." 1  Corpus  Juris,  662. 

It  la  also  well  settled  that,  in  an  action  to 
recover  a  balance  due  on  an  account  for  goods 
sold,  evidence  that  prior  to  the  Institution 
of  the  suit,  plaintiff  and  defendant  had  a 
settlement,  and  that  def^dant  admitted  he 
owed  the  amount  sued  for,  is  not  such  a  va- 
riance as  wUl  defeat  recovery.  Theus  & 
Marbury  t.  Jlpsim,  8  Willson,  Olv.  Cas.  Ct 
Ai^  (1^)  I  Ida 

[2]  Moreover,  In  tbo  second  instruction 
given  the  court  again  states  the  Issues  In- 
voired  and  the  law  applicable  thereto  with 
such  Clearness  and  particularity  as  to  re- 
nwve  all  possibility  of  the  Jury  being  misled 
as  to  the  issues  by  the  Instruction  complain- 
ed  of.   The  rule  Is  that : 

"While  an  instruction  standing  alone  may  be 
sutijected  to  criticism  as  beln;  indefinite  and  un- 
certain, yet  if  other  instructions  fairly  submit 
the  material  issues  to  the  jury,  reversible  error 
U  not  committed."  Gasted  v.  Brooks,  46  OkL 
180, 148  Paa  158. 

Finding  no  reversible  error  in  the  record, 
the  Judgment  of  the  court  below  Is  affirmed. 
All  the  Justices  concur. 


THOMPSON  et  al.  v.  KIDDIE  et  al. 
(No.  7848.) 

(Sopreme  Court  of  Oklahoma.    Jan.  29,  1918.) 

(SyUabut  hy  the  Court.) 
Chahfebtt  and  Maintenance  ®=>7{3)— Con- 

VETANCE  OF  ReSTBICTED  INDIAN  LaNDS. 

While  the  alienation  of  her  allotted  lands 
was  restricted,  a  member  of  the  Choctaw  Tribe 
of  Indians  by  warranty  deed  attempted  to  con- 
vey the  same ;  the  grantee  obtahiing  and  retain- 
ing posseesion  thereof  for  more  than  one  year. 
Subsequently  restrictions  upon  alienation  were 
removed,  and  the  allottee  conveyed  the  lands  to 
another.  In  an  action  by  the  second  grantee 
agataist  the  first  to  recover  possession  of  the 
premise*!,  fteU,  that  the  validi^  of  the  second 
conveyance  was  not  affected  by  ^e  champerty 
statute  (section  2260.  Bev.  Laws  1910).  as  the 


alienation  of  such  restricted  lands  is  controlled 
by  congressional  enactment. 

Gommlssloners'  Opinion,  Division  No.  8. 
Error  firom  District  Court,  Grady  County; 
Cham  Jones,  Judge. 

Action  by  W.  J.  Thompson  and  another 
against  F.  E.  Riddle  and  others.  Judgment 
for  defendants,  and  plaintiffs  bring  error. 
Motion  to  dismiss  denied,  and  Judgment  re- 
versed, with  directions  to  enter  Judgment 
for  plaintiffs. 

Thompson,  Patterson  &  Farmer  and  Blan- 
ton  &  Andrews,  all  of  Paula  Valley,  for  plain- 
tiffs In  error.  Harry  Hammorly,  of  Chlck- 
asha,  for  defendant  In  error. 

PBYOR,  C.  This  action  was  commenced  In 
the  district  court  of  Grady  county,  Okl.,  by 
the  plaintiffs  in  error  W.  J.  Thompson  and 
John  P.  McConahey,  for  the  recovery  of  a  cer- 
tain tract  of  land  lying  in  Grady  county, 
Okl.  The  cause  was  submitted  and  final 
Judgment  rendered  upon  an  agreed  statement 
of  facts. 

In  so  far  as  material  to  the  Issues  present- 
ed for  determination  on  appeal,  the  facts  are 
as  follows:  The  lands  involved  In  this  action 
are  a  part  of  the  surplus  allotment  of  Emma 
Boxlcr ;  the  said  Emma  Bozler  Is  a  member 
of  the  Choctaw  Tribe  of  Indians  by  blood; 
the  record  disclosing  that  she  Is  of  one-fourth 
Indian  blood.  A  certificate  of  allotment  was 
Issued  to  the  said  Emma  Bozler  In  the  year 
1903.  Patent  for  said  land  was  Issued  to  her 
on  the  80th  day  of  July,  1908.  In  the  month 
<a  May  or  June,  1906,  defendant  F.  S.  Riddle 
w%nt  Into  the  possession  of  said  lands,  claim- 
ing tiUe  to  the  same  under  a  deed  of  convey- 
ance executed  by  said  allottee  on  said  date, 
and  under  and  hy  virtue  of  said  deed  of  con- 
veyance and  a  written  contract  of  sale  exe- 
cuted by  the  said  Emma  Boxler  in  April, 
1907.  P.  E.  Riddle,  has  been  In  the  adverse, 
open,  notorious,  and  actual  possession  of 
said  premises  ever  since.  On  the  25th  day  of 
February,  1911,  while  the  defendant  P.  B. 
Riddle  was  so  In  possession  of  said  lands,  the 
said  Emma  Boxler,  executed  and  delivered  to 
the  said  F.  E.  Riddle  a  warranty  deed  for 
said  lands '  for  an  express  consideration  of 
$1,000.  On  the  19th  day  of  December,  1907, 
the  Secretary  of  the  Interior  made  an  order 
removing  the  restrictions  upon  alienation  of 
said  land,  effective  30  days  from  the  date 
thereof.  On  the  18th  day  of  January,  1908, 
the  said  Emma  Boxler,  allottee,  executed  for 
a  valuable  consideration  a  warranty  deed  to 
the  said  lands  to  the  plaintiffs  W.  J.  Thomp- 
son and  John  P.  McConahey.  On  the  13th  of 
March,  1908,  the  allottee  executed  a  warran- 
ty deed  to  the  same  grantees  to  the  said  lands. 

It  Is  agreed  that  whatever  right  or  inter- 
est claimed  in  said  lands  by  the  other  de- 
fendants is  claimed  through  the  said  F.  E. 
Riddle,  and  not  otfaerwlsa  TJvoa  this  atate- 
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ment  of  tacts  there  was  judgment  for  the 
defendanta,  and  plaintiffs  appeal. 

The  first  question  for  consideration  Is  the 
motloD  of  the  defendant  F.  E.  Riddle  to  dla- 
miss  this,  the  appeal.  The  ground  of  the  mo- 
tion is  that  the  Citizens'  National  Bank  of 
Chlckasha  is  a  necessary  party  to  the  appeal, 
and  It  is  not  made  a  party,  either  defendant 
or  plaintiff  In  error.  The  petition  of  the 
plaintiffs  states  that  the  defendant  bank 
claims  some  right,  title,  ,or  intei-est  in  and  to 
the  lands  adverse  to  plaintiffs,  and  asks  that 
it  be  summoned  In  said  cause  to  appeal  and 
set  np  whatever  claim  It  had  to  said  land. 

Th^  defendant  bank  In  Its  answer  alleges 
that  It  claims  an  Interest  in  said  premises  by 
virtue  of  a  mortgage  given  to  the  bank  by  the 
defendant  F.  E.  Riddle;  that  If  in  fact  the 
plaintiffs  are  entitled  to  recover  against  the 
defendant  F.  EX  Riddle  and  the  other  defend- 
ants, th6n  defendant  bank  has  no  fnrtber 
defense  to  make  to  plaintiffs'  suit;  tliat  it 
disclaims  any  rigbt  or  interest  In  said  prem- 
ises, except  sack  as  It  might  hold  1^  virtue 
of  mortgage,  whldi  depends  upon  the  title 
and  right  to  said  lands  of  Oie  defaidant 
Riddle  at  the  time  of  the  execution  of  the 
mortgage,  and  asks  that  this  defendant  be 
not  held  for  any  costs  in  the  action.  In  ef- 
fect, the  answer  of  the  bank  la  a  disclaimer 
in  the  event  the  issues  are  determined  In  fav- 
or of  the  plaintiffs  and  against  the  defendant 
Rlddl&  The  answer  of  the  defendant  bank 
clearly  submits  whatever  rights  it  claims  to 
abide  the  result  of  the  issue  between  the 
plaintiffs  and  the  dtfendant  Riddle,  and  its 
claim  is  conditioned  upon  the  Issues  being  de- 
termined In  favor  of  the  defendant  Riddle. 
The  record  does  not  disclose  that  the  defend- 
ant bank  made  any  active  defense  to  said  ac- 
tion. However,  the  record  does  disclose  that 
A.  L.  Herr  and  Harry  Hammerly  accepted 
service  of  the  case-made  as  attorneys  for  all 
of  the  defendants,  and  waived  the  Issuance 
and  service  of  summons  In  error  In  said 
cause,  and  waived  appearance  at  the  time  of 
the  settling  and  signing  of  the  case-made  by 
the  trial  judge.  Under  these  circumstances, 
clearly  the  motion  of  the  defendant  F.  E. 
Riddle  to  dismiss  the  appeal  in  said  cause 
should  t>e  denied. 

The  only  question  presented  for  determina- 
tion on  appeal  on  the  merits  Is  whether  or 
not  the  deeds  made  to  plaintiffs  are  champer- 
tous  and  void  by  reason  of  the  champerty 
statute.  It  Is  the  contention  of  the  defendant 
that  as  the  defendant  had  long  been  In  the 
adverse  possession  of  the  premises  and  the 
grantor  of  the  plaintiffs  had  not  been  In  pos- 
session or  received  the  rents  and  profits  of 
said  premises  within  a  year  next  preceding 
the  time  of  the  making  of  the  deed  to  the 
plaintiffs  by  the  allottee,  Emma  Boxler,  that 
said  deed  to  them  was  champertous  and  void, 
and  the  only  person  to  whom  the  allottee 
could  make  a  valid  deed  was  the  defendant 
F.  St.  Riddle^  who  was  in  possession  of  said 


premises,  and  that  the  deed  of  tlie  allottee, 
Etoma  Boxler,  to  the  defendant  F.  E.  Riddle, 
made  on  the  25tb  day  of  February,  1911,  was 
valid  and  conveyed  perfect  title  to  the  de- 
fendant F.  E.  Riddle.  . 

This  presents  the  question  of  whether  or 
not  the  champerty  statute  Is  applicable  to 
restricted  Indian  lands,  and  whether  or  not 
this  statute  is  in  conflict  with  the  acts  of 
Congress  governing  the  alienation  of  restrict- 
ed Indian  lands.  This  question  has  been 
passed  on  by  this  court  in  two  recent  cases, 
and  It  Is  held  that  the  champerty  statute  has 
no  application  in  cases  of  this  diaracter. 
Morrow  Indian  Orphans'  Home  v.  McClendon, 
166  Paa  1101,  not  yet  officially  reported; 
Miller  v.  Grayson,  166  Pac,  1077,  not  yet  offi- 
cially reported. 

The  deed  and  contract  under  which  the 
defendant  Riddle  entered  into  and  held  pos- 
sesion of  the  land  were  absolutely  void,  and, 
under  the  holdings  In  the  above  cases,  the  al- 
lottee, upon  the  removal  of  her  restrlctlom 
by  the  Secretary  of  the  Interior,  had  a  right 
to  convey  to  any  other  person,  free,  unincom- 
bered,  and  unhampered  1^  reason  of  any 
transactions  idie  m^t  bave  bad  wltb  tbe 
defendant  F.  B.  Riddle  during  the  peziod  of 
restrictions. 

The  purpose  and  Intent  of  Congress  is  to 
make  all  conveyance*  and  transactions  in 
regard  to  these  restricted  lands  In  contraven- 
tion of  the  acts  of  Congress  an  absolute 
nullity,  and  to  protect  the  rit^ta  of  tbe  In- 
dian and  bis  lands  to  the  end  that  when  the 
disabilities  of  an  Indiftn  allottee  and  the  re- 
sti^ctlons  upon  alienation  are  removed,  be 
might  hold  said  lands  himself  or  convey  them 
to  others,  free,  and  unincumbered  and  In  ab- 
solute disregard  of  any  transacticm  he  might 
have  consummated  during  the  period  of  re- 
striction or  disability.  To  hoia  th&t  the 
champerty  statute  applied  would  diminish 
the  rights  of  the  Indian  in  the  exercise  of 
control  and  ownership  over  his  lands  after 
the  restrictions  had  been  removed.  He  would 
be  limited  to  sell  only  to  the  person  In  ad- 
verse possession,  or  to  go  into  court  and 
by  action  oust  the  person  in  adverse  posses- 
sion before  he  could  sell  his  lands  to  another. 
This  the  court  held  in  the  case  of  Morrow  In- 
dian Orphans'  Home  v,  McClendon,  supra, 
was  not  Incumbent  upon  the  Indian  allottee. 

To  hold  that  the  champerty  statute  Is  ap- 
plicable and  rendered  conveyances  void  made 
to  others  than  the  one  In  adverse  possession 
would  leave  the  Indian,  his  restrictions  on 
alienation  being  removed,  only  the  alternative 
of  selling  tils  lands  to  the  person  In  adverse 
possession  or  bring  an  action  to  dispossess 
such  person.  This  would  be  giving  force  and 
effect  to  these  attempted  conveyances  and 
transactions  which  the  law  denounced  as  ab- 
solute nullities.  The  law  will  not  permit  one 
to  gain  an  advantageous  position  over  tbe 
other  purchasers  through  a  void  transactiim 
with  an  Indian  during  the  existence  of  the 
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restrictions  on  ftIIeDatI<ni.  The  law  so  safe- 
gnards  the  title  to  Iand«  of  tbla  character 
that  when  the  restricttons  are  removed  the 
Indian  Is  free  to  sell  to  the  best  advantage, 
and  all  purdi&sers  are  on  equal  footing,  and 
any  <me  may  pnrdiaae  without  Incurring  any 
cnlpability  on  his  part  by  reason  of  the 
champerty  statute. 

For  these  reasons  It  mast  be  held  that  the 
coort  erred  in  holding  that  the  deeds  to  the 
plaintlfrs  were  champertous,  void,  and  in- 
operative to  convey  title  to  the  plaintiffs. 

Therefore  this  cause  should  be  reversed, 
wlOi  directions  to  the  trial  court  to  enter 
Judgment  for  the  plaintiffs. 

PER  CURIAM.  Ad<^>ted  in  wliolfc 


(6S  OU.  M)   

HABBAH  T.  OLDFIELD.  District  Judge. 

(No.  9540.) 

(Supreme  Court  of  Oklahoma.   Feb.  26,  1918.) 

f8t/Ilabiu  hy  the  Court.) 

PsoHiBiTiON  <&=»3(2)  —  Erroneous  Apflioa- 
Tiow  of  Law — Rehedy  by  Appeal. 
Where  an  inferior  court  has  jurisdiction  of 
the  sobject-matter  and  the  parties  to  an  ac- 
tioa,  and  an  appeal  will  lie  to  the  Supreme 
Court  from  the  order  of  said  inferior  court,  pro- 
liibition  will  not  issue,  though  the  trial  court 
may  make  an  erroneous  appUcation  of  die  law 
in  the  determination  of  the  usues  tiierein. 

OrigloaJl  petttUm  tea  writ  of  probibiUoA 
by  Jes^  Harrata  against  -  Edward  Dewes 
OldStid,  Judge  of  tlw  Tbirteenth  Judicial 
District  of  the  State  of  Oklahoma,  sitting 
in  Oklahoaia  County,  OkL  Dismissed. 

J<^  H.  Myers^  of  (^lahoma  CSty,  for 
pUtaitiff.  Wilson,  TomerUn  &  Bnckhcdts*  of 
fflilahoma.  City,  tm  defesidant. 

HARDY,  J.  Jessie  Harrah  fUed  in  this 
court  M  original  petition  wher^n  she  prayed 
a  writ  of  prohibition  against  Hoa.  Edward 
Dewes  Oldfield,  one  of  the  Judges  of  the  dis- 
trict court  of  Oklahoma  county.  The  par- 
ties win  be  referred  to  as  plaintiff  and  de- 
fwidant,  respectively. 

Id  an  action  pending  In  the  district  court 
entitled  National  Trust  A  Investment  Com- 
pany, a  corporation*  v.  Frank  Harrah,  cer- 
tain proceedings  were  had  in  aid  of  exe- 
entlon  Issued  against  defendant,  Frank 
Harrah,  upon  a  nulla  Ixma  return  thereof. 
In  that  proceeding  the  district  court  made 
an  ord^  forbidding  and  restraining  the  sate 
or  disposition  in  any  manner  of  certain  tax 
certificates  sought  to  be  impounded  and  ap- 
propriated to  the  satisfoctlon  of  the  Judg- 
ment. The  cause  was  referred  to  Hon. 
Wm.  R.  Taylor  asi  referee,  who  took  testl- 
DKNty  and  reported  his  findings  of  fact  and 
cDoduslcHia  ot  law  to  the  court  The  re- 
port coming  cm  for  hearing  on  motion  to 
confirm  and  moticxi  for  additional  findings 
<f  fact  and  exceptions  thereto,  same  was  by 


the  court  confirmed  as  to  certain  findings 
of  fact,  wherein  It  was  found  that  said  tax 
sale  certificates  were  the  proper^  of  Frank 
Harrah,  and  that  they  had  been  fraudulent- 
ly transferred  to  his  wife,  Jessie  Harrah, 
the  plalntlfr.  The  court  made  additional 
findings  to  the  effect  that  certain  other  tax 
sale  certificates  were  the  property  of  the  de- 
fendant, Frank  Harrah,  but  had  been  fraud- 
ulently placed  In  the  name  of  his  son,  0.  S. 
Harrah,  and  transferred  to  plaintiff.  There- 
upon 0.  F.  Johnson,  sheriff  of  Oklahoma 
county,  was  app<rfnted  receiver  of  said  prw- 
erty  and  directed  to  institute  replevin  or 
any  other  proper  proceedings  to  recover  pos- 
session of  said  tax  sale  certificates,  which 
cause  la  now  pending,  and  one  of  the  ob- 
jects of  this  proceeding  is  to  prohibit  de- 
fendant as  Judge  of  the  district  court  of  Ok- 
lahoma cotuty  from  entertaining  Jurisdic- 
tion of  said  replevin  suit  and  proceeding 
■further  therein.  In  the  proceeding  in  aid 
of  execution  referred  to  after  the  Institu- 
tion of  the  replevin  action  by  the  receiver 
informations  were  filed  advising  the  court 
that  plaintiff,  Jessie  Harrah,  her  husband, 
Frank  Harrah,  and  their  son,  C.  S.  Harrah, 
and  J<^  H.  My^s,  their  attorney,  had  con- 
temptuously  violatedt  the  injunctlonal  or- 
ders Inned  by  the  court  In  that  said  tax 
sale  certificates  bad  been  sold  and  disposed 
<tf  and  were  in  the  hands  of  third  persons 
unknown  and  beytnd  the  ]ari8dlcti<m  of  the 
court,  and  it  14  also  sought  to  restrain  da* 
fendant  fimq  en^taloing  Jurisdiction  ot 
this  contempt  proceeding. 

The  principal  ground  urged  for  the  Issu- 
ance of  the  writ  la  that  In  tbe  Judgment 
confirming  the  resMnt  of  the  refwee  it  was 
expressly  adjudged  that  said  tax  ^sale  cer- 
tificates were  the  iw<^>erty  (rf  the  def^d- 
ant,  Frank  Harrah,  and  had  heea  wrongful- 
ly transferred  to  plaintiff,  Jesde  Harrah, 
and  that  by  said  findings  and  decree  tt  was 
attempted  to  adjudicate  the  rights  of  plain- 
tiff in  an  action  to  which  she  was  not  a 
party  and  by  a  Judgment  from  which  she 
had  no  right  of  appeal.  Tbe  test  as  to  wheth- 
er the  writ  of  pr<^ibition  should. issue  is 
whether  the  court  wherein  the  proceeding 
is  pending  which  is  sought  to  be  prohibited 
had  jurisdiction  thereof,  for  where  an  In- 
ferior court  has  Jurisdiction  of  the  subject- 
matter  and  the  parties  to  en  action,  and  an 
appeal  lies  from  the  orders  and  Judgment  of 
said  court  therein  to  the  Supreme  Court, 
prohibition  will  not)  Lasue,  though  said 
court  may  make  an  erroneous  application 
of  the  law  in  the  determination  of  the  is- 
sues therein.  Spradling  v.  Hudson,  4S  OkL 
767,  146  Pac.  588;  State  v.  District  Court 
of  Marshall  Co.,  46  Okl.  654,  149  Pac  240. 

It  is  not  contended  that  the  district  court 
of  Oklahoma  county  is  without  Jurisdiction 
to  entertain  the  replevin  action  brought  by 
the  receiver,  but,  as  stated,  the  daim  Is  that 
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the  judgment  In  the  original  proceeding  pur- 
ports  to  adjudicate  matters  that  should  be 
litigated  In  the  replevin  suit.  This  objec- 
tion does  not  go  to  the  Jurisdiction  of  the 
court.  We  will  not  at  this  time  undertake 
ta  pass  upon  the  effect  of  the  Judgment  np- 
on  the  rights  of  plaintiff  who  alleges  that 
she  was  not  a  party  thereto,  hut  will  leave 
this  question  to  be  determined  by  the  trial 
court  when  same  Is  properly  presented  In 
the  replevin  action. 

No  contention  Is  made  that  the  district 
court  Is  not  possessed  of  the  power  and  ju- 
risdiction to  hear  and  determine  the  con- 
tempt proceeding.  The  contention  of  plain- 
tiff in  reference  to  this  branch  of  the  case 
is  that  tlie  order  which  is  alleged  to  have 
been  violated  was  Issued  without  requiring 
a  bond  to  'be  given,  and  was  against  the 
plaintiff  who  was  not  a  party  to  that  action. 
If  this  contention  be  true  it  may  be  urged 
as  a  defwisc  In  the  trial  court  and  should 
be  called  to  the  attention  of  that  court  In 
order  that  he  may  have  an  opportunity  to 
investigate  the  truth  of  the  allegations. 

It  is  dear  that  the  district  court  of  Ok- 
lahoma county  has  jurisdiction  both  of  the 
replevin  action  and  of  the  contempt  proceed- 
ings, and  may  lawfully  hear  and  determine 
all  the  questions  that  are  here  urged,  and 
the  bare  fear  that  the  court  may  misaw)ly 
the  law  in  the  determination  of  such  ques- 
tions will  not  authorize  us  to  interfere,  for 
the  writ  of  prohibition  cannot  be  made  a 
substitute  for  appeal  or  writ  of  error. 

The  petition  is  therefore  dismissed. 


HOLMBOE  r-  NEALB.    (No.  8272.) 
(Supreme  Court  of  Oklahoma.   Feb.  26,  1918.) 

(Sylla^ua  hy  the  Court.) 

1.  APPEAL  ANn  Ebbob  «=>1067— Tbial 

203(1)  —  INSTBUCTIONB  —  ISSCBS— RSVKBSI- 

BLE  EbBOB. 

It  is  the  duty  of  the  court,  when  duly  re- 
quested, to  submit  by  instructious  to  the  jury 
any  material  issue,  theory,  or  defense  which  the 
evidence  tends  to  support,  and  a  failure  to  do 
BO  is  reversible  error  when.  In  the  opinion  of  the 
court,  after  an  examination  of  the  entire  rec- 
ord, it  appears  that  the  error  complained  of  has 
probably  resulted  in  a  miscarriage  of  justice. 

2.  Tbial  €=»203(1)— Submission  of  IssuEft— 
CoNTBABT  Evidence. 

The  rtebt  to  have  the  same  sabmitted  to  the 
jury  is  not  affected  by  the  fact  that  there  Is 
evidence  to  the  contrary. 

3.  Master  and  Sebvant  <^300  —  Injubt  to 
Third  Pebson — Liability. 

Where  the  injury  complained  of  Is  the  re- 
sult solely  of  a  negligent  act  of  a  third  person 
who  does  not  stand  in  such  relation  to  the  de- 
fendant as  to  render  the  doctrine  of  respondeat 
superior  applicable,  no  liability  can  attach  to 
the  defendant 

Commissioners'  Opinion,  Dlvtsion  No.  3. 
Error  from  District  Court,  Cleveland  Coun- 
tsi  F.  B.  Swank,  Judge. 

Action  by  Mrs.  E.  J.  Neale  against  J.  A. 


Holmboe,  doing  business  as  the  Holmboe 
Company.  Judgment  for  plalotUt,  and  de- 
fendant brings  error.  Reraaed,  and  cause 
remanded  for  new  trlaL 

Vaught  &  Brewer  and  John  H.  Halley,  all 
of  Oklahoma  C^ty.  and  Ralph  a  Hardie,  ot 
Norman*  for  plaintiff  In  error.  W.  L.  HJagle- 
ton  and  Roy  V.  Lewis,  both  of  Norman,  for 
defendant  in  error. 

HOOKER,  C.  Tb6  construction  company 
contracted  with  the  state  of  Oklahoma  to 
erect  a  power  plant  at  the  university  located 
at  NOTman,  Okl.,  and  on  the  day  of  the  al- 
leged injury  involved  here  it  was  engaged  in 
laying  pipe  lines  from  the  power  plant  to 
the  buildings  located  upon  the  campus  of 
the  university,  and  in  order  to  do  so  It  was 
necessary  for  It  to  excavate  ditches  over  and 
across  the  campus  of  the  university  and  the 
streets  and  sidewalk  used  In  connectiw 
therewith.  Th.o  niegligence  complained  of 
here  is  that  It  had  excavated  a  dltdi  across 
the  street  and  sidewalk  which  had  Ion;  and 
continuously  been  used  the  general  pub- 
lic, and  that  it  had  ne^gratly  failed  to  prop- 
erty safeguard  the  same  by  means  of  bar- 
riers and  ll^ts  to  inform  the  general  public, 
accustomed  to  use  said  street,  that  said  ditch 
had  been  excavated,  and  thereby  ittevent  In- 
jury to  those  using  the  same  And  It  Is  al- 
leged that  the  plaintiff,  on  the  night  in  ques- 
tion, in  returning  from  one  of  the  buildings 
on  the  campus  where  her  duty  called  her  to 
ber  home  along  the  usual,  customary,  and 
natural  route,  passed  down  the  sidewalk 
which  she  was  accustomed  to  use,  and  that 
she  Hicountered  an  ohstmctlon  across  the 
sidewalk,  and  in  attempting  to  pass  the  same, 
without  fault  on  her  part  and  without  knowl- 
edge or  warning,  of  the  danger,  fell  into  the 
ditch  which  the  construction  company  bad 
excavated  across  said  street  and  sidewalk, 
and  was  thereby  injured,  for  which  she  seeks 
to  recover  damages  here. 

The  answer  consisted  of  a  general  denial, 
a  plea  of  contributory  negligence,  and  for  a 
third  and  separate  defense  it  Is  asserted  by 
the  construction  company  that  It  had  left 
the  street  and  the  sidewalk  In  a  safe  condi- 
tion, but  that  the  owner  of  the  property, 
without  the  knowledge  or  consent  of  the  con- 
struction company,  after  it  had  placed  the 
street  and  sidewalk  In  a  safe  condition  for 
use  by  pedestrians  accustomed  to  use  the 
same,  bad  altered  and  changed  It,  and  If  the 
same  were  rendered  unsafe,  that  it  was  doe 
to  the  act  of  the  owner  over  which  the  con- 
struction company  had  no  control. 

The  facts  here  disclose  that  the  plaintiff 
below  on  the  night  in  question  was  pursuins 
the  usual  route  of  travel  from  the  engineer- 
ing building  located  on  iJie  campus  of  the 
university  east  of  the  extension  of  Asp  ave- 
nue to  her  home,  that  she  crossed  the  exten- 
sion of  Asp  avenue  immediately  west  of  the 
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oigiiieerlng  bnUdlng  to  the  west  side  of  Asp 
avenue  extended,  and  then  started  north  up- 
OD  the  sidewalk  located  upon  the  west  side 
of  Asp  avCTue  extended  In  the  direction  of 
Iier  home,  and  that,  when  she  had  almost  ap- 
proached the  boulevard  rannlng  east  and 
west  through  the  campus,  she  encountered 
an  obstruction  across  the  sidewalk,  and  In 
endeavoring  to  go  around  this  obstruction 
she  fell  Into  an  open  ditch  and  suffered  the 
Injuries  complained  of  here.  It  is  contended 
by  her  that  there  was  no  light  placed  at 
that  point  which  would  enable  pedestrians  to 
find  their  way,  and '  that  a  plank  placed 
across  this  ditch,  by  means  of  which  pedes- 
trians were  Intended  to  cross  the  same,  was 
insufficient  to  safely  protect  the  lives  and 
limbs  <d  those  using  It  therefor. 

The  evidence  on  behalf  of  the  construction 
company  would  tend  to  establish  that  It  did 
not  place  the  obstructions  upon  said  side- 
walk of  which  the  plalstifr  below  complains, 
hut  left  this  sidewalk  entirely  open  with 
guard  rails  upon  ttie  east  and  west  side 
thoreof,  and  with  limits  upon  the  north  and 
■ODth  end  of  said  guard  rails,  so  that  pedes- 
trians using  said  sidewalk  could  not  fiiU  in 
the  ditch,  and  could  see  that  excavations  had 
bem  made-  and  pass  over  the  same  fn  safety, 
but  that  after  these  soard  rails  had  been 
erected  upon  the  east  and  west  side  of  the 
sidemlk  over  said  ditch,  and  the  lights  had 
been  placed  at  the  north  and  sound  end 
thoeof;  the  superintendent  of  the  university 
sronnds  bad,  without  Its  knowledge  or  con- 
sult, texa  np  the  sidewalk  tot  a  distance  of 
15  or  20  feet  over  and  upon  either  side  of 
said  ditch,  and  made  the  same  anew,  and 
Inasmuch  as  the  same  was  fresh,  the  afore- 
said superintendent  placed  barriers  across 
the  sidewalk  so  that  the  same  could  not  be 
used  until  it  had  dried,  and  that  the  super- 
intendent fixed  a  passageway  at  the  side  of 
the  sidewalk  by  means  of  planks  across  the 
dittii,  and  had  left  certain  lights  to  property 
'advise  the  public  of  this  condition. 

A  trial  was  bad,  and  a  Judgment  rendered 
against  the  company,  from  which  It  has  ap- 
pealed here,  only  assigning  as  error  the  re- 
fusal of  the  court  to  submit  to  the  Jury  its 
theory  of  the  defense  contended  for  by  it; 
that  Is,  that  if  the  condition  of  this  side- 
walk was  unsafe  to  the  traveling  public,  and 
had  been  rendered  so  by  the  act  of  the  own- 
er over  which  the  construction  company  had 
no  control,  It  could  not  be  held  responsible 
therefor,  and  that  It  had  upon  this  particular 
occasion  placed  this  sidewalk  in  a  safe  con- 
dition to  be  used  by  the  public,  and  had 
properly  guarded  the  same  by  means  of 
guard  rails  and  lights  so  that  Injury  could 
not  come  to  those  using  the  sidewalk,  and 
that  the  snperlntendent  of  the  university 
ptninda,  without  Its  knowledge  or  consent, 
had  thereafter  altered  this  condition  by  tear- 
ing up  the  sidewalk,  biUlding  new  sidewalk, 
and  erecting  obetructiona  across  the  same 


upcm  the  north  and  south  side  of  said  ditch 
In  order  to  avoid  the  use  thereof  by  the  pub- 
lic. And  it  Is  further  asserted  by  the  con- 
struction company  that,  If  this  sidewalk  was 
rendered  unsaf^,  the  same  was  due  to  the 
act  of  the  owner  or  the  superintendent  of 
the  university  grounds,  and  not  to  any  act 
of  Its  owa 

[1-3]  An  examination  of  the  evidence  here 
is  clearly  sufBdent  to  justify  the  submission 
of  that  question  to  the  jury;  for,  If  It  be 
true,  the  same  constitutes  a  perfect  defense 
to  the  plaintiff's  cause  of  action. 

In  1  Thompson  on  Negligence,  590,  It  Is 
said: 

"If  .the  negligence  of  the  proprietor,  and  not 
that  of  the  contractor,  is  toe  proximate  cause 
of  the  injury,  tben  the  proprietor  will  be  liable 
to  the  person  injured." 

In  29  Cyc.  477,  the  rule  is  laid  down  as  fol- 
lows ; 

"Where  the  injury  is  the  result  solely  of  the 
negligent  act  of  a  third  person  who  does  not 
stand  in  sucii  a  relation  to  defendant  as  to  ren- 
der the  doctrine  of  respondeat  superior  apnlica- 
ble,  no  liability  attaches  to  tne  defendant. 
The  fact  that  the  negligent  act  which  caused 
the  injury  was  done  on  a  person's  land  or  prop- 
erty will  not  render  him  liable  where  he  had  no 
control  over  the  person  commlttine  such  act, 
and  the  act  was  not  committed  on  his  account, 
nor  where  the  third  person  whose  negligence 
caused  the  injury  asaames  control  of  the  owner's 
proper^  without  authority." 

Thia  court  in  Menten  T.  Rldhards  et  al., 
153  Pac.  U77,  said: 

*^E!ach  party  to  a  controversy  Is  entitled  to 
have  his  theory  of  the  case  presented  to  the  jury 
by  proper  instruction,  provided  the  same  has 
been  properly  pleaded  and  he  has  introduced  evi- 
dence tending  to  support  such  theory." 

And  In  Oklah(»na  By.  Co.  v.  Christenson, 
47  Okl.  132,  148  Pac  94,  this  court  said: 

"The  Instmctions  of  the  court  should  be  based 
upon  the  issues  as  made  by  the  pleadings  and 
the  evidence,  and  should  present  the  respective 
theories  of  the  parties  in  accordance  with  the 
testimony,  offered  In  support  thereof." 

And  In  A.,  T.  &  S.  F.  Ry.  Co.  v.  Jamison, 
149  Pac.  195,  this  court  said : 

"In  a  case  tried  to  a  jury,  where  the  evidence 
tends  to  support  the  same,  it  is  the  duty  of  the 
court  to  submit  by  appropriate  instructions 
the  theories  of  defense ;  and  failure  so  to  do,  at 
the  request  of  the  defendant,  constitutes  preju- 
dicial error." 

And  In  Spnrri^  Lbr.  Co.  v.  Dodson,  30  Okl. 

412,  120  Pac.  934,  this  court  said : 

"It  is  the  duty  of  the  court  to  submit  to  the 
jury,  and  give  instructions  thereon,  any  issue, 
theory,  or  defense  which  the  evidence  tends  to 
support.  This  right  is  not  affected  by  the  fact 
that  there  Is  countervailing  testimony." 

Tlie  plaintiff  in  error  requested  the  court 
to  Instruct  the  jury  in  accordance  with  the 
theory  of  Its  defense  as  stated  above.  The 
court  refused  to  do  so. 

A  careful  examination  of  the  pleadings 
and  evidence  conclusively  leads  one  to  the 
•conclusion  that  It  was  prejudicial  error  for 
the  court  to  refuse  to  give  this  Instruction. 
For  this  the  Judgment  of  the  lower  court  la 
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Tev&reexl,  and  Otis  cause  remanded  for  a 
new  trlaL 

PBB  ODBIAH.  Adopted  in  whole. 


«8  OU.  S3) 

WATSON  T.  STONE  et  aL   (No.  8477.) 
(^preme  Oonrt  of  Oklahoma.   Feb.  20,  ms.) 

(SyUahiu  by  the  €ourt.) 

1.  Husband  and  Wife  «ssi86— Antenuptial 

Contract— Action  to  Quiet  Titm:. 
Tbe  plaintiff  and  his  deceased  wife  before 
their  marriage  entered  into  an  antenuptial  con- 
tract to  the  effect  that  neither  by  reason  of  their 
marriage  should  claim  or  acquire  any  right, 
title,  or  interest  in  or  to  the  property  then  own- 
ed by  the  other,  but  Uiat  any  rew  estate  ac- 

auired  after  their  marriage  should  be  owned  by 
lem  in  common.  After  the  death  of  the  wife, 
the  defendants  herein,  her  children  by  a  former 
marriage,  claimed  an  interest  in  certain  real  es- 
tate owned  by  the  plaintiff,  on  the  ground  that 
it  was  acquired  after  marriage,  and  also  claim- 
ed that  it  was  purchased  with  funds  jointly 
owned  by  their  mother  and  the  plaintiff.  The 
plaintiff,  in  a  suit  brought  by  himself  to  quiet 
title,  testified  that  tbe  real  estate  was  purchased 
after  his  marriage  to  the  defendant's  mother, 
but  that  it  was  purchased  with  the  proceeds  of 
the  sale  of  property  owned  by  him  before  his 
marriage.  The  court  eustaiued  a  demurrer  to 
plaintiff's  evidence.   Held,  thia  was  error. 

2.  CONTBACTB  «»147(1)— CONSTRUCTION— IN- 
TENT OF  pABTIEa 

A  contract  mast  be  given  a  fair  and  reason- 
able interpretation,  and  such  effect  as  was  rea- 
sonably contemplated  by  the  parties  at  tbe  time 
they  entered  into  the  contract 

Error  from  District  Coart,  Woods  County; 
W.  0.  Crow,  Judge. 

Action  by  R.  M.  Watson  against  J.  N.  Stone 
and  oth^  to  quiet  title.  Judgment  for  de- 
fendants, and  plaintiff  brings  eiror.  Be* 
versed  and  remanded. 

L.  T.  Wilson.  H.  A.  Noali,  and  J.  P.  Grove, 
all  of  Alva,  for  plaintiff  In  error.  B.  W. 
Snoddy,  of  Alva,  for  defendants  In  error. 

BRldlTT,  J.  This  action  was  commenced  in 
the  district  court  of  Woods  county  by  the 
plaintiff  In  error,  R.  M.  Watson,  as  plaintiff, 
against  the  defendants  In  error  as  defend- 
ants, to  quiet  title  to  the  tract  of  land  de- 
scrlbed  in  the  petition. 

It  appears  that  the  d^endants  are  the  step- 
chUdren  of  the  plaintiff,  R.  U.  Watson ;  that 
In  1897  the  plaintiff  married  Mrs.  Missouri 
A.  Stone,  the  mother  of  the  defendants  (now 
deceased),  who  was  then  a  widow  possessing 
certain  property.  The  plaintiff  also  owned 
certain  property,  and  before  their  marriage 
the  said  Mrs.  Stone  and  the  plaintiff  en- 
tered Into  an  antenuptial  contract  to  the  ef- 
fect that  neither  should  claim  or  acquire  any 
right,  title,  or  interest  in  or  to  the  proi»erty 
owned  by  the  other  at  the  time  of  their  mar- 
riage, but  that  any  real  estate  acquired  dur- 
ing coverture  should  be  held  in  commoo. 
After  the  death  of  their  mother,  the  defend- 
ants bad  this  contract  recorded.  The  plain- 


tiff in  his  petition  sets  out  the  antenuptial 
contract,  but  pleads  that  the  real  estate  In- 
volved In  this  controversy,  wlille  purchased 
after  his  marriage  to  his  deceased  wife,  was 
purchased  with  the  inroceeds  of  the  sale  ot 
real  estate  owned  by  him  at  tbe  time  of  his 
marriage.  The  defendants  answered,  and  by 
cross-petition  asked  for  an  undivided  one- 
half  Interest  In  said  real  estate,  alleging  that 
the  said  real  estate  was  acquired  after  the 
marriage  of  plaintiff  and  their  mother,  and 
also  alleged  that  It  was  purchased  with  the 
joint  funds  of  the  plaintiff  and  the  mother 
of  the  defendants. 

Tbe  plaintiff  testified  in  his  own  behalf  at 
the  trial  that  after  bis  marriage  to  the  moth- 
er of  the  defendants,  he  took  Ms  wire  and  her 
seven  children,  the  defendants  herein,  to  his 
homestead,  where  they  resided  for  some  time; 
ttiat  finally  he  sold  this  farm  for  fl,600,  and 
purchased  another  farm  for  $1,800,  upon 
which  the  family  resided  until  platotlff  sold 
that  for  $4,500,  and  he  Immediately  pur- 
chased another  farm,  paying  $6,000  for  that, 
upon  which  he  and  the  family  resided  until 
he  sold  that  for  $9,600,  and  immediately  pur- 
chased tbe  farm  In  controversy,  paying  $8,200 
for  it.  The  plaintiff  further  testified  that 
none  of  (be  wife's  money  or  property  went 
into  this  farm;  but  that  when  he  sold  his 
first  homestead  for  $1,600,  and  purchased  an- 
other for  $1,800,  that  he  paid  the  difference 
of  $200  In  live  stock  and  certain  personal 
property  that  he  had  acquired  and  owned 
prior  to  his  marriage  to  the  mother  of  the  de- 
fendants; that  when  he  sold  this  farm  for 
$4,000,  and  purdiased  another  for  $6,000,  that 
he  paid  tbe  difference  out  of  the  proceeds  <tf 
tbe  sale  of  certain  real  estate  that  he  owned 
in  Cf^rado  at  and  befne  the  time  of  bis 
marriage  to  tbe  mother  of  the  defendanta 
This  la  substantially  tbe  evldoice  of  the 
plalntlfl,  Watson.  At  tbe  close  of  this  evt- 
dence  the  d^endants  demurred  to  the  evi- 
dCTc^  and  the  demurrer  was  sustained  by  the 
court,  and  Judgment  entered  awarding  tbe  de-' 
fendants  a  one-half  undivided  Interest  in  and 
to  tbe  farm  in  cmtroversy. 

[1,2]  The  plaintiff,  Watson,  has  appealed 
from  this  iodgment  and  assigns  a  number  ot 
errors,  hut  we  think  it  is  snffidMit  to  say  that 
tbe  court  ' erred  in  sustaining  the  demurrer 
to  tbe  plaintiff's  evidence,  for  under  tbe  ante- 
nuptial contract  the  wife  was  not  oitltled  to 
any  part  of  the  property  that  the  plaintiff 
owned  at  the  time  of  bis  marriage  to  her, 
and  hla  testimony  is  Otat  nothing  but  the 
proceeds  of  bis  strata  pnqperty  wait  into 
tbe  farm,  which  is  tbe  sabject  of  this  litiga- 
tion; and  the  mere  fact  that  this  farm  waa 
purchased  after  their  marriage  wottld  not 
within  Itself  give  the  wife  any  Interest  in  it, 
for  the  contract  was  that  only  real  estate  ac- 
quired during  coverture  should  be  held  in 
common,  and  this  omtract  must  be  given  a 
reasonable  and  tair  lnterpretati(m  and  sach 
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•ffect  as  wna  reaeonably  eratemplated  by  the 
parties  at  the  time  It  was  entered  Into,  and 
tbey  certainly  never  Intended  that  the  plain- 
tiff Bhonld  forf^t  all  the  benefits  under  this 
an^nptlal  contract  If  he  sboold  sell  his 
homestead,  and  reinvested  the  proceeds  .of 
that  sale  in  another  farm.  Such  was  never 
tattended  to  be  the  effect  of  that  clause  in 
the  contract,  which  provides  that  all  real 
estate  acquired  during  coverture  should  be 
held  In  common.  But  that  clause  simply 
means  that  if,  by  their  Joint  efforts,  they 
should  be  able  to  acquire  additional  real  es- 
tate holdings,  that  they  should  share  such 
holdings  equally.  But  under  the  testimony  of 
tbe  plaintiff,  this  tract  of  land  la  controversy 
was  not  an  additional  holding,  but  was  pur- 
chased directly  with  the  proceeds  of  the  farm 
he  owned  at  tbe  time  he  married  the  de- 
ceased, enhanced  by  advances  In  the  price  of 
real  estate. 

Under  this  state  of  the  record.  It  was  error 
for  the  court  to  sustain  a  demurrer  to  tbe 
evidence.  Tbe  Judgmoit  is  reversed,  and  the 
caoae  remanded  for  a  new  trial.  All  the  Jns- 
tloes  concur. 

SCHAFEB  V.  MIDLAND  HOTEL  CO.  ot  aL 

(No.  833S.) 

(Supreme  Court  of  Olclahoma.    Jan.  8.  1918. 
Bebearing  Denied  Bfarcb  19. 1918.) 

(avOabut  hp  ike  Court.) 
JunoifEirr  «=s>lB9(S)  —  New  TUai.  ^s^eS- 

JODGICENT    NOTWrrHSTAITDZnO    VlBSIOT  — 

Evidence. 

Where  there  is  no  legal  evidence  reasonably 
tending  to  support  the  verdict  of  tbe  jury,  the 
umo  Bbould  be  set  aside.  The  evidence  in  this 
case  examined,  and  held,  that  there  is  no  legal 
evidence  reasonably  tending  to  support  the  judg- 
ment for  tlie  defendant,  and  that  the  court  erred 
in  ovcrraling  the  motion  of  tbe  idaintiff  for 
jodgmoit,  notwitbstandliig  the  verdict 

Oranmiaaioners*  Opli^on,  Dlvlrtoa  Na  8. 
Emw  from  District  Court,  Oomancfae  Coun- 
ty; Cham  Jones,  Judge.  ^ 

Actiok  by  Henry  Schafer  agaUst  the  Mid- 
land Hotel  Oxnpany  and  6.  H.  Block.  Judg- 
ment for  defendants,  and  jrialntlff  brings  er- 
ror. Reversed,  with  directlms  to  enter  Jadg- 
ment  for  plaintiff. 

Stuart,  Cmce  &  Oruce,  of  Oklahoma  City, 
and  R,  B.  Forrest,  of  El  Reno,  for  plaintiff  in 
oror.  Johnson  &  Steves  and  B.  M.  Parmen- 
tar,  all  of  Lawton,  for  d^endants  In  error. 

PRTOR,  C.  This  Is  an  action  commenced 
In  the  district  eonrt  of  Comandbe  county 
by  Henry  Schafer  against  the  Midland  Hotel 
Company,  a  corporation,  and  G.  H.  Block  for 
the  recovery  on  a  note  in  the  sum  of  $5,(X)0, 
and  the  recovery  of  $2,228  as  money  advanced 
to  the  Midland  Hotel  Company  by  the  plain- 
tiff, Henry  Schafer.  The  parties  will  be  re- 
ferred to  as  they  appeared  in  the  trial  court 

The  phiintlff  alleges  in  his  petition  that 
on  the  26th  day  of  November,  1909,  the  Mid- 


land Hotel  Company  made  and  execated  Its 
note  for  the  sum  of  $5,000,  payable  to  the 
Third  National  Bank  of  St  Louis,  and  in- 
dorsed by  the  plaintiff.  Hairy  Schafer,  and 
the  defendant  Garret  H.  BloA;  that  said 
note  was  made  for  the  purpose  of  securing 
a  loan  of  said  amount  for  the  use  and  bene- 
fit of  tbe  hotel  company,  and  was  used  for 
the  purpose  of  completing  the  Midland  Ho^ 
which  was  owned  by  the  said  corporatitm; 
that  the  note  was  payable  on  the  25th  day 
of  January,  1910 ;  that  said  note,  at  its  ma- 
turity, was  held  by  the  City  National  Bank 
of  Lawt<m;  that  when  said  note  became  due, 
the  corporation  did  not  have  the  funds  with 
which  to  pay  said  note,  and  the  plaintiff,  as 
Indorser  of  said  note,  paid  the  same;  there- 
by the  plaintiff  became  bolder  and  owner  of 
said  note,  and  by  reason  thereof  the  said  de- 
fradantsjire  due  to  the  plaintiff  $5,009,  the 
principal  sum  and  interest  therera  from  tbe 
1st  day  of  rebruary,  1910. 

For  a  sec(Hid  cause  of  action  the  plaintiff 
alleges  that  on  ttie  81st  day  of  December, 
1010,  he  advanced  $S00  In  cafAi  to  the  said 
hotel  company,  which  Is  due  and  unpaid, 
and  owing  to  bim  by  said  hotel  company  and 
said  Garret  H.  Blodc,  and  thereafter  on  the 
Sd  day  of  January,  1910,  tbe  plaintiff  advanc- 
ed the  said  hotel  company  $1,728,  vtaldh  is 
due  and  unpaid  and  owing  to  the  plaintiff 
by  the  dtfendant  hotti  company  and  Garret 
H.  Block;  that  oh  the  13th  day  of  April. 
1910,  the  above  amounts,  aggregating  $7,228, 
with  interest  were  due  and  owing  to  the 
plaintiff  from  tbe  def^dants,  and  on  that 
date  the  plaintiff  sold  his  Interest  In  the 
said  hotel  to  the  d^endant  6.  H.  Block,  and 
on  that  date  the  plaintiff  and  defendant 
Block  entered  Into  an  agreement  whereby 
Block  agreed  to  pay  all  outstandtug  obli- 
gations against  the  hotel  company,  and  hold 
this  plaintiff  harmless  by  reason  thereof. 

The  answer  of  the  defendants  In  effect  Is : 
They  admit  the  execution  of  the  note  by  the 
Midland  Hotel  Company  and  the  payment  of 
the  same  by  the  plaintiff;  they  also  admit 
that  tbe  plaintiff  advanced  In  money  the  sum 
of  $2,228  to  the  Midland  Hotel  Company  for 
its  use  and  benefit,  but  allege  In  this  connec- 
tion that  prior  thereto  the  plaintiff,  Henry 
Schafer,  and  Block,  organized  said  corpora- 
tion with  a  capital  stock  of  $100,000,  and  Is- 
sued to  the  plaintiff  and  defendant  Block 
250  shares  each  at  a  par  value  of  $100 ;  that 
there  was  an  agreement  behveen  the  plain- 
tiff, Schafer,  and  the  defendant  Bloclt  that 
each  should  contribute  an  equal  amount  to 
the  completion  and  fnrnishlng  of  the  hotel: 
that  the  plaintiff,  Schafer,  had  contributed 
about  $18,000,  of  which  the  $7,228  Involved 
in  this  controversy  was  a  part,  and  alleges 
that  Block  had  contributed  $24,000  towards 
bis  pro  rata  share,  and  alleges  that  the  $5,000 
note  was  given  for  the  purpose  to  secure 
numey  for  the  plaintiff  which  was  to  be  con- 
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tribated  by  him  to  Oie  hotel  compaay,  ana 
that  the  hotel  company  and  the  defendant 
Block  were  indorsers  on  said  note  for  the 
said  plaintiff,  Schafer ;  and  denies  any  liabil- 
ity of  the  hotel  company  or  the  defendant 
Block  on  said  note,  or  on  the  amounts  claim- 
ed to  have  been  advanced  by  said  plaintiff  to 
the  said  defendant  company.  The  plaintiff 
in  reply  denies  all  new  matter  set  np  by  the 
defendants  In  their  answer.  On  these  Issues 
there  was  a  trial  to  a  Jury  and  a  verdict  In 
favor  of  the  defendants.  The  plaintiff  filed 
a  motion  for  Judgment  non  obstante  veredic- 
to, which  was  by  the  court  overruled.  Judg- 
ment was  rendered  upon  the  verdict,  and  the 
plaintiff  appeals. 

The  only  question  raised  and  presented  to 
the  trial  court  was  a  challenge  to  the  sufH- 
ciency  of  the  evidence  to  sustain  the  verdict 
of  the  Jury.  This  requires  an  examination  of 
the  record  by  this. court  to  determine  wheth- 
er or  not  there  la  any  legal  evidence  to  sup- 
port the  verdict 

The  real  issues  of  fact  In  this  case  are 
whether  or  not  there  was  an  agreement  be- 
tween the  plaintiff  and  the  defendant  Block 
that  each  should  contribute  an  equal  amount 
to  the  completion  and  furnishing  of  the  ho- 
tel, and  whether  or  not  the  amount  sued  for, 
the  $5,000  note,  and  the  $2,228  was  contribut- 
ed by  the  plaintiff  as  his  pro  rata  share. 
There  Is  no  dispute,  and  It  Is  admitted  by  the 
defendants  that  the  plaintiff  did  advance  to 
the  hotel  the  said  amounts.  The  plaintiff  tes- 
tifies that  the  $5,000  was  borrowed  by  the 
corporation,  and  the  defendant  Block  and 
the  plaintiff  were  indorsers  on  the  note.  He 
denies  In  his  testimony  any  agreemait  or 
any  understanding  whereby  such  funds 
should  be  considered  as  his  Individual  con- 
tribution to  the  hotel  com(«ny.  The  evidence 
relied  upon  by  the  defendants  to  establish 
their  defense  la  the  testimony  of  the  defend- 
ant Block. 

On  the  main  Issue,  the  defendant  Block 
testified  In  part  as  follows  In  regard  to  the 
execution  of  the  note : 

"Q.  Did  you  and  Schafer  have  any  conversa- 
tion about  the  matter,  and  if  so,  what  was  snid? 
A.  Schafer  came  down,  and  I  told  him  we  would 
have  to  have  some  money,  and  I  told  him  I 
thoaght  we  could  get  it  at  the  City  National 
Bank,  and  we  went  to  Mr.  English,  and  he  let 
us  have  the  S5.000.  We  indorsed  It  as  the  Mid- 
land Hotel  Company,  and  in  person.  Q.  When 
you  got  the  money,  whose  money  was  It!  A. 
It  went  to  the  hotel  company."^ 

As  to  payment: 

Schafer  did  not  pay  out  any  money  for 
the  hotel  company,  did  he?  A.  He  paid  out 
S5,000.  He  paid  the  bank.  Q.  la  tiiat  this 
$5,000  note?  A.  Yes,  sir.  Q.  You  mean  to 
say  that  he  went  and  paid  off  the  $5,000  note, 
and  that  was  given  by  the  hotel  company?  A. 
That  was  given  by  the  hotel  company.  Q.  And 
he  paid  that  off?  A.  Yea,  sir.  Q.  That  is  the 
note  that  is  in  controversy  here?  A  Yes,  sir. 
Q.  You  asked  him  to  go  and  do  it,  or  you  told 
him  the  bank  wanted  the  money?  A.  Yes,  sir; 
I  told  him  the  bank  wanted  the  money.  Q. 
You  don't  deny  that  that  $1,728  that  Schafer 
turned  over  to  you  in  cash  which  yon  put  in 


there  was  a  charge  and  a  proper  diarn  agalnrt 

the  Midland  Hotel  Company?  A.  From  his 
standpoint  it  would  be  so ;  he  kept  track  of 
what  ne  put  in.  Q.  You  don't  deny  that  that  is 
a  proper  charge  against  the  hotel  company?  A. 
Of  course,  it  u  a  proper  charge.  Q.  And  a»  is 
the  $5,000?  A.  Tea.  sir.  Q.  The  $500  item 
wduld  be?  A  Yes,  sir;  but  I  never  saw  any- 
thing about  the  note  after  he  had  taken  It.  I 
found  out  from  the  bank  that  he  paid  it  Q. 
The  hotel  owed  it?  A.  Yes,  sir.  Q.  If  theoe 
Items  were  properiy  diargoabla  against  the 
Midland  Hotel  Company,  why  does  not  the  Mid- 
land Hotel  Company  pay  these  amounts  to 
Schafer?  A.  Because  when  I  made  the  con- 
tract with  him  I  told  him  'for  all  his  interest 
in  the  hotel  what  I  would  give  him.'  Q.  What 
did  you  understand?  A,  I  told  him  I  would 
give  $18,000  at  first  for  all  his  interest  This 
money  had  been  i>aid  by  him,  and  of  course  he 
had  that  mach  interest  in  the  hotel,  and  I 
told  him  what  I  would  give  for  his  interest,  and 
he  hemmed  and  hawed  around,  and  Snally  took 
$18,500  for  his  interest  in  the  hotel.  Q.  You 
had  that  contract  written  down  in  black  and 
white?  A  Yes,  sir.  Q.  And  now  you  will  not 
pay  him  the  debt  l)ecause  you  understood  he 
was  to  turn  over  the  note  to  yon  in  connection 
with  the  payment  of  that  stock?  A.  1  made 
that  offer  for  all  his  interest" 

In  this  connection  It  is  appropriate  to  ob- 
serve that  this  case  was  in  this  court  once 
before;  and  the  original  answer  admitted  the 
execution  of  the  note  by  the  Midland  Hotel 
Company,  and  the  company  received  and 
used  the  $5,000;  also  admitted  that  Schafer 
had  advanced  to  the  hotel  company,  in  cash, 
the  $2,228  involved  here. 

The  contract  between  the  plaintiff  and  the 
defendant  Block,  entered  into  at  the  time 
that  Schafer  sold  his  shares  to  Block,  coor 
taiued  the  following  provision:  . 

"And  the  said  party  of  the  second  part  fBlot^] 
hereby  agrees  that  he  will  pay  off  and  discharge 
all  obligations  against  the  Midland  Hotel  Com- 
pany, and  hold  and  save  harmless  the  said  party 
of  Uie  first  part  [Schafer]  from  any  and  all  ob- 
ligationB  which  he  may  have  entered  into  joint- 
ly with  the  party  of  the  second  part  or  in  his 
own  name  for  the  use  and  benefit  of  the  Mid- 
land Hotel  Company." 

The  defoise  In  this  action  then  was: 

"That  as  a  part  of  the  consideration  of  said 

transaction  it  was  mutually  agreed  that  the  said 
plaintiff  should  and  would  release  the  said  de- 
fendaut  Garret  11.  Block  and  said  corporation 
from  any  and  all  obligaticHis  against  them  or 
either  of  them  on  account  of  any  advances  made 
by  suid  plaintiff  to  said  hotel  company  then 
claimed  by  said  plaintiff  to  the  amouut  of  $7,- 
200.  •  *  «  That  by  mutual  mistake  of  the 
parties  and  the  scrivener  who  wrote  the  con- 
tract, said  provisions  were  omitted  from  tii»  con- 
tract" 

And  It  was  asked  that  the  contract  be  re- 
formed by  the  court  to  incorporate  the  above 
provision.  This  court  held  on  appeal  that 
the  evidence  of  the  d^endant  was  not  suffi- 
cient to  Justify  a  reformation  of  the  contract 
incorporatli^  said  provMon  as  having  been 
omitted  by  mutual  mistake. 

It  will  be  readily  seen  that  the  testimony 
of  the  defendant,  as  above  set  out,  tends 
rather  to  support  the  plalntifTa  claim  thaa 
the  defendants',  or  tends  rather  to  establish 
the  contention  in  his  former  answer  that  the 
plaintiff  had  agreed  to  release  the  defendant 
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Block  and  tbe  corporation  from  any  liability 
by  reason  of  the  amooats  claimed  Uian  to  es- 
tablish his  contention  under  bis  present  an- 
Bwer  tbat  there  was  an  agreement  that  this 
amoont  should  and  was  contributed  as  the 
pco  rata  share  of  the  plaintiff  to  the  hotel 
company.  Tbe  defendant  Block  farther  tes- 
tifies that  the  hotel  cost  $96,000,  but  when  he 
attempts  to  disclose  the  actual  expenditure, 
he  cannot  account  tor  bnt  $46,000  that  was 
actnaUy  put  Into  the  hotel;  $31,000  for  the 
cost  of  oompletln?  the  building,  and  about 
$15,000  for  furniture.  When  called  upon  to 
explain  the  $50,000  dUferenoe  between  $46,- 
000  and  $96,000,  be  says  that  he  and  Schafer 
always  held  the  orl^nal  property  as  pur- 
diased  by  the  Uidland  Hotti  Gon^ny  at  a 
value  of  $50,000  In  case  they  should  want  to 
sell,  and  that  the  only  way  to  make  the  hotel 
cost  $96,000  Is  to  add  this  $50,000  to  the  $46,- 
000.  In  a  statement  as  to  the  cost  and  In- 
debtedness of  the  hotel  made  by  Block  to 
Scbafer,  Block  makes  a  statement  that  the 
hotel  company  owed  him  $6,310.94;  says  that 
this  advancement  to  the  hotel  was  in  mate- 
rial and  in  cash  both;  that  this  Included  all 
that  the  hotel  owed  him.  In  another  state- 
ment and  in  his  answer  he  claims  that  he  bad 
advanced  $24,226,  but  Is  unable  to  explain 
where,  when,  or  In  any  manner  whatever  how 
he  put  this  money  Into  the  hotel,  having  ac- 
counted practically  for  all  of  the  $46,000, 
which  he  says  the  hotel  and  furnishings 
thereof  actually  cost,  to  have  been  received 
from  other  sources.  He  had  been  served 
with  notice  by  the  plaintiff  to  produce  all  the 
books,  he  having  had  the  books  In  chaise, 
showing  all  of  the  record  of  the  Indebtedness 
of  the  hotel,  including  tbe  advancements  that 
be  claimed  to  have  made  to  the  hotel.  He 
produced  the  books  of  the  hotd,  and  when 
questioned  about  tbe  advancements  he 
daimed  to  have  made,  the  only  response  he 
was  able  to  make  was  that  the  books  would 
show,  and  when  be  wonld  be  unable  to  show 
by  the  books  that  he  had  made  the  advance- 
ments be  would  erade  the  questions  1^  say- 
ing that  bis  lumber  yard  books  would  show 
what  he  had  advanced. 

Taking  the  testimony  of  the  d^ndant 
alone,  and  giving  it  all  of  the  reasonable  in- 
tet&xcea  and  deductions  that  may  be  drawn 
from  it,  It  Is  so  Inoonristent  and  contradlc- 
tory  within  Itself  that  it  totally  fails  to  es- 
tablish tbe  defense  of  the  defendants  tbat 
there  was  an  agreement  between  Block  and 
Sdiafer  tbat  thegr  would  contribute '  equal 
amounts  necessary  for  tbe  completion  of 
the  hotel,  or  that  there  was  an  agreement 
1^  Schafer  that  he  would  release  Block 
and  the  hotel  company,  at  the  time  Schafer 
sold  to  Block,  from  any  liability  by  reason 
of  any  advancements  or  Indebtedness  wbtdi 
Schafer  might  claim  against  tbe  hotel  com- 
pany, or  against  Block,  or  to  show  that 


Block  had  contributed  an  aK>reclable  amount 
to  the  completion  of  the  hotel.  And,  fur- 
ther, giving  the  testimony  of  the  defend- 
ant its  reasonable  force  and  effect,  it  Is  man 
favorable  to  the  plainttlT  than  to  the  defend- 
ants, and  tends  more  reastmably  to  support 
tbe  plaintUTs  claim  than  it  does  the  defend- 
ants'. Tbe  evidence  as  a  whole  is  not  sndti 
that  reasonable  minds  may  .arrive  at  a  differ- 
ent conclusion.  Taking  it  as  a  whole,  there  is 
but  one  conduslon  to  be  reached,  and  that 
conclusion  must  be  in  favor  of  the  plaintiff. 

When  tbe  evidence  of  a  party  Is  so  unsatis- 
factory, inconsistent,  and  contradictory  that 
it  has  within  itself  no  substantial  worth,  and 
in  particular  when  It  is  more  favorable  to 
the  otiier  party  than  to  tbe  party  in  whose 
behalf  it  is  introduced,  the  court  or  the  jury 
is  not  Justified  In  rendering  Judgment  on  such 
evidence,  and  the  court  or  jury  should  re- 
fuse to  follow  It  National  Union  v.  Kelley, 
42  Okl.  98, 140  Pac.  1157.  Therefbre  the  trial 
Judge  should  have  sustained  the  motion  of 
the  plaintiff  for  Judgment  non  obstante  vere- 
dicto. 

This  cause  should  be  reversed,  with  direc- 
tions to  tbe  trial  court  to  enter  Judgment  for 
tbe  plaintiff. 

FEB  CURIAM.  Adopted  In  whole; 

'  (14  Okl.  Cr.  367) 

Er  parte  SHIRLET  et  al.  (No.  A-32S0.) 
(Orlminal  Court  of  Appeals  of  Oklahoma. 

March  16, 1918.) 

(ftyXlabut  hy  Editorial  Staff.) 

Habeas  Corpus  «=3llO — Admission  to  Bah™ 
On  habeas  corpos  to.  be  let  to  bail,  where  it 
appeared  that  applicants  were  held  on  a  cfaari;c 
of  having  been  present  at  a  quarrel  in  which 
deceased  had  been  killed  by  another  who  had 
been  admitted  to  bail  in  the  sum  of  $5,000,  ap- 
plicants would  be  granted  bail  in  the  same  sum, 
and,  on  the  fl^vinig  and  apinvval  of  a  proper 
bond,  discharged. 

Aivllcatlon  by  Gallls  Shirley  and  Sam 
Stevenson  for  a  writ  of  habeas  corpus  to  be 
let  to  bail.  Application  granted,  and,  on  giv- 
ing and  approval  of  proper  bond,  petitioners 
to  be  discharged. 

Stanley  &  Osborn,  of  Pauls  Yalley,  for 
petitioners.   R.  McMillan,  Asst  Atty.  Gen., 

opposed. 

PER  CURIAM.  This  Is  an  application  by 
Oallis  Shirley  and  Sam  Stevenson  tot  a  writ 
of  hat>eas  corpus  to  be  let  to  baU. 

An  examination  of  the  record  discloses  the 
fact  that  Ollle  Prince  was  killed  on  the  9th 
day  of  February,  1918,  in  the  vicinity  of 
Katie,  in  Qarvlu  county.  A  number  of  ne- 
groes were  in  the  party.  There  had  been  a 
gambling  game  and  whisky  drinking  carousal 
in  effect  for  considerable  time  on  the  day  of 
the  homidde.  A  brother-in-law  of  the  de- 
ceased during  the  time  tbe  carousal  was  in 
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prgfreea  became  engaged  in  a  controversy 
with  a  ne^cro  nameci  Stevenson.  A  fistic  en- 
counter ensued  wherein  both  parties  were 
knocked  down.  Immediately  fallowing  this 
dlfflcnlty  Simp  Stevenson  shot  the  deceased, 
Prince.  A  large  number  of  shots  were  fired 
by  various  persons.  Simp  Stevenson  admit- 
ted that  he  did  the  kuiing;  that  the  others 
took  part  in  the  fl{^t  after  be  had  fired  the 
fatal  shot. 

The  district  court  of  Garvin  county  grant- 
ed ball  to  Simp  Stevenson  and  two  others, 
but  denied  ball  to  these  petitioners. 

Without  expressing  any  opinions  upon  the 
weight  of  the  evidence  or  the  culijabllity  of 
the  various  parties  accused  of  this  homicide, 
it  Is  our  Judgment  that  the  petitioners  herein 
should  be  granted  bail. 

In  view  of  the  showing  made  before  this 
court  and  the  fact  that  the  district  court  of 
Garvin  county  fixed  ball  for  Simp  Stevenson 
and  others  In  the  sum  of  $5,000,  It  is  the  or- 
der of  this  court  that  the  peftithmers  herein 
be  granted  ball  in  like  sums,  formal  recog- 
nizance to  be  entered  into  as  provided  by 
law  and  all  conditlooa  Imposed  thereby,  the 
bond  to  be  approved  by  the  court  cleit  of 
Garvin  county.  When  proper  bail  bond  la 
given  and  approved  by  the  court  clerk  of  aaid 
county,  the  petitioners  shall  be  discharged 
and  allowed  their  freeddm  on  the  ball  so 
furnished. 


(U  Okl.  Cr.  883) 

HESTER  v.  STATE.    (No.  A-2837.) 

(Oriminal  Court  o<  Appeals  of  Oklahoma. 
March  ID,  igi&) 

(BvUabia  hy  the  Court.) 

OenmrAL  Law  «=9ll59(2)  —  Question  or 
Fact^Review. 
The  determination  <^  qaestions  of  fact  are 
exclusively  for  the  jury,  and  when  the  record 
discloses  ample  testimony  to  support  the  coo- 
dusioa  reached,  the  judgment  wQl  not  be  re- 
versed In  the  absence  of  substantial  error  at 
law. 

Ai^>eal  fHHu  County  Court,  Pottawatomie 
CbuDty;  Hal  Jfrfmscm,  Judge. 

John  Hester  was  conrlcted  of  violating  the 
probibltoiy  liquor  law,  and  he  a^teala.  At- 
llrmed. 

Mark  Goode,  of  Shawnee,  for  plaintiff  in 
error.  S.  P.  Freellng,  Atty.  Gen.,  and  R. 
McMillan,  Asst.  Atty.  Gen.,  for  the  State. 

ARMSTRONG,  J.  The  plaintiff  In  error, 
John  Hester,  was  convicted  in  the  county 
court  of  Pottawatomie  county  at  the  April, 
1916,  term  on  a  charge  of  having  the  unlawful 
possession  of  intoxicating  liquor  with  Intent 
to  sell  the  same,  and  his  punishmeut  fixed  at 
a  fine  of  $50  and  Imprisonment  in  the  county 
jail  of  Pottawatomie  county  for  a  period  <tf 
80  days. 

The  only  proposItltHis  raised  by  tbe  platn- 
tUt  In  error  and  discussed  in  the  tnief  In- 
TOlr»  questions  wbldi  were  excloalTely  ft>r 


the  determination  oi  the  jury.  These  ques- 
tions were  determined  adversely  to  the  wish- 
es and  contentions  of  the  plaintiff  In  error, 
but  In  our  judgment,  properly  determined. 

There  are  no  errors  sufficient  to  warrant  a 
reversal  of  the  judgment  It  Is  therefore  a^ 
firmed. 

DOrus,  P.  J.,  and  MATSON»  J.,  ooncar. 

^^^'^       (U  Okl.  Or.  »4i 

HELilS  T.  STATE.    {No.  A-284S.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
March  19,  1918.) 

(BpUahiu  iv  *h»  CourtJ 

1.  OKiMiifAL  Law  4s9S9(3)— "FaiHOiPAi.." 

All  persons  concerned  in  the  commission  of 
crime,  whether  it  be  felony  or  misdemeanor,  and 
whether  they  directly  commit  the  act  constitut- 
ing the  offense,  or  aid  and  abet  in  its  commis- 
sion, though  not  present,  are  principals.  Set^ 
tion  2101,  Rev.  Laws  1910. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Princi- 
pal.] 

2.  Irtoxicating  Liquoas  «s>236<ll)— Unlaw- 
ful Sale-^ufficienot  of  Evioence. 

In  a  prosecation  for  selling  intoxicating 
liquors,  the  evidence  considered,  and  held  su^ 
Qcient  to  sustain  the  verdict,  and  that  no  mi^ 
terial  error  was  committed, 

{Additional  SvUabus  ly  Editorial  Staff.) 

3.  CaiMiNAL  Law  «=3ll00  —  Case-Maob  — 
Copy  op  Judgment. 

Where  the  record  of  an  informal  judgment 
rendered  in  pursuance  of  the  verdict  shows 
when  judgment  was  rendered,  against  whom,  for 
what  offense,  and  that  sentence  was  pronounced 
in  accordance  with  the  verdict,  it  ia  sufficient 
against  the  objection  that  the  case-made  does 
not  contain  a  copy  of  the  judgment. 

Appeal  from  County  Court,  Ottawa  Coun- 
ty; Vem  E.  Thompson,  Judge. 

Geoi^e  Helms  was.  convicted  of  selling  In- 
toxicating liquors,  and  he  appeals.  Affirmed. 

Mason  &  Church,  of  Miami,  for  plaintiff  in 
error.  S.  P.  Preeiing,  Atty.  Gen.,  and  p.  Mc- 
Millan, Asst  Atty.  Gen.,  for  the  State, 

DOYLE,  P.  J.  This  app^l  ts  prosecuted 
from  a  CMivletlon  had  in  the  county  court  of 
Ottawa  county  on  the  14th  day  ot  July,  1916, 
In  which  the  defendant  was  found  gailt7  of 
selUng  Intoxicating  liquors,  to  wit^  beer  and 
whisky,  to  W.  A.  Wagoner,  Sam  SolllTaa, 
and  Ed.  Ballard,  and  his  punh^unent  assess- 
ed by  a  fine  of  (300,  and  imprisonment  in 
the  county  Jail  for  a  period  of  60  days. 

The  testimony  of  Ed.  Ballard  and  Sam 
Sullivan  was  to  tbe  effect  that  tbey  boa^t 
beer  In  the  defendant's  Joint  in  Gardln,  said 
county;  tbat  a  man  known  as  "Cedar  Bed 
Bland"  sold  tba  beer,  but  the  defendant  was 
present  at  tbe  time;  that  the  defiant  help- 
ed to  ice  the  beer.  Frank  Staton  testlfled 
that  he  owim  the  land  that  the  bnildlng  was 
on,  and  had  rented  the  ground  and  reo^ved 
the  rent  from  tbe  defendant  The  state  alao 
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Introduced  a  certtfled  copy  of  the  United 
States  Internal  reTenne  record,  showing  the 
payment  of  the  special  tax  required  from 
retail  liquor  dealers,  Issued  November  8, 
1915.  to  G.  Helms;  plac^  lots  1  and  2,  block 

1,  Cardin,  Okl.  There  was  no  testimony 
(^ered  on  the  part  of  the  defendant. 

[1,2]  Considering  the  various  errors  assign- 
ed, we  find  that  the  information  Is  sufficient. 
As  to  the  snflldency  of  the  evidence  to  sus- 
tain the  verdict,  all  persona  who  take  part, 
participate,  or  engage  In  an  offense  are  guilty 
as  prindpalB.  The  evld^ee  showing  that  the 
party  selling  the  Intoxicating  liquor  was  an 
employ^  of  the  d^endant  Is  uncontradicted. 

[S]  After  ft  careful  ezamlnatlrai  of  the  rec- 
ord, we  are  clearly  of  the  opinion  that  the 
^ipMl  Is  destitute  (tf  merit.  The  Attorney 
General  has  filed  a  motion  to  dismiss  the  ap- 
peal on  the  ground  that  the  case-made  does 
not  contain  a  c(^y  of  the  Ja^ment  rendered. 

The  record  shows  an  Informal  Judgment 
rendered  In  pursuance  of  the  verdict.  It 
shows  that  judgment  was  rendered  by  the 
court,  when  rendered,  against  whom,  for 
what  offense,  and  that  sentence  was  pro- 
nounced In  acoordanoe  with  the  verdld;. 
This  Is  all  that  la  necessary.  Bx  parte  Sari 
Howard.  2  Okl.  Cr.  663,  103  Paa  663. 

The  record  does  not  disclose  any  reversible 
error.  The  ]udgm«it  of  conviction  la  there- 
fore affirmed. 

ABUSraONO  and  BiATSO^,  JJ.,  concur. 

01  OU.  Oe.  S48)  ' 

SMITH  V.  STATS.   (No.  A-2235.) 

(Criminal  Conrt  of  Appeals  <^  Oklahoma. 
March  14,  19ia) 

fSylldbua  iy  the  Court.) 

L  Cbiminal  Law  <Et=>121,  1150— Discbbtion 
OF  Tbial  Coum— Chabgk  or  Vekdk— Bb- 
vrcw. 

A  petition  for  a  change  oi  venue  is  addressed 
to  the  Boand  discretion  of  the  trial  court,  and, 
Tintess  it  clearly  appears  that  there  is  an  abuse 
of  such  dtacretion,  tnis  court  will  not  reverse  the 
jndgineDt  for  the  failure  of  the  trial  conrt  to 
Krant  a  change  of  venue. 

2.  Ceiuinai>  Law  &=»603(11)— Application 
roB  Continuance— Absence  of  Witness. 

An  application  for  continuance  because  of 
the  absence  at  a  witness  should  show  due  dili- 
seoce. 

8.  CBnavAX,  Law  439869(1)— Evidkhcb— 0th- 
BB  OrraNSES. 

Evidence  of  an  offense  other  than  the  one 
charged  is  admissible  only  when  It  tenda  to 
prove  the  offense  charged.  To  be  competent 
and  admissible,  it  must  have  some  logical  con- 
nection with  the  offense  charged. 
i.  Wttnbssbs    €=»305(2)  —  Constitutional 

PRIVILEQB  —  WaIVKB— ObOSS-EXAMINATXON 
— iHFBACHUXNT. 

A  defendant,  by  availing  liimself  of  the  priv- 
ilege of  testifying  in  hia  own  behalf,  thus 
waives  his  constitutional  privilege  and  has  all 
the  rights  and  is  subject  to  the  same  rules  of 
CT08s.«xamination  and  Impeachment  as  other 
witnesses. 


Q.  WrrNBSSES  (83»359  — Gbkdibzutt— Pbios 

Conviction — Statutb. 
Section  5046.  Bev.  lAWs,  permits  the  proof 
of  a  prior  convictioi  of  a  defendant  in  a  crimi- 
nal case  for  the  purpose  of  affecting  his  cred- 
ibility. This  proof  may  be  made  either  bj  the 
record  or  by  the  cross-examination  of  the  de- 
fendant, and  cross-examination  as  to  other  sep- 
arate and  distinct  transactions  and  offenses  is 
not  permissible,  unless  such  testimony  tends  to 
prove  the  commission  of  the  offense  charged, 
and  should  in  general  be  limited  to  matters  per- 
tinent to  the  issue,  or  such  as  may  be  proved 
by  other  witnesses. 

0.  Cbiminal  I^w  «=»785(1)  —  Tbial  —  IN- 

BTEUCTION— iMrEACHMENT  OF  WlTNESaES. 

Where  a  conviction  depends  upon  the  tes- 
timony of  an  accomplice  who  is  a  coofessed  per- 
jurer and  a  convict,  and  another  witness  was  a 
convict,  and  several  of  the  witnesses  whose  tes- 
timony was  relied  upon  to  corroborate  the  ac- 
complice were  confessed  perjurers  and  who  were 
impeached  by  testimony  showing  that  their  gen- 
eral reputation  for  truth  and  veracity  was  bad, 
it  was  error  to  refuse  to  instruct  the  jury  on 
the  law  applicable  to  the  impeadmiaLt  of  wit- 
nesses. 

Ai^eal  from  District  Court,  TCIublta  Coun- 
ty; O.  A.  Brown,  Judge. 

James  H.  Smith  was  convicted  of  the  theft 
of  two  mules,  and  he  appeals.  Reversed. 

On  July  11,  1013,  the  county  attorney  of 
Washita  conn^  filed  an  Information  in  the 
district  court  of  said  county  charging  James 
Smith  with  the  theft  of  two  mules,  the  per- 
sonal property  of  the  Colony  Mercantile  Com- 
pany, and  alleging  that  said  crime  was  com- 
mitted about  the  SOOi  of  Xovember,  1910. 
Upon  his  trial  he.  was  found  guilty  and  his 
ppnlshment  fixed  at  five  years*  Imprisonment 
in  the  penitentiary.  The  evidence  shows  that 
the  pair  <^  mules  were  stolen  from  the  Colony 
Mercantile  Company  on  the  night  of  the  30th 
of  November,  1910;  that  the  mules  were 
found  west  of  Mayfield,  Kan.,  and  the  harness 
taken  with  the  mules  found  at  Alva,  and 
also  a  baggy  taken  frwn  Weatherford  with 
the  mules  was  found  at  Alva. 

The  evidence  connecting  and  tending  to 
connect  the  defendant  Smith,  brlefiy  stated, 
was  as  follows: 

John  Samples  testified:  Tbat  at  the  time 
In  question  be  lived  in  Weatherford,  and  had 
been  In  the  livery  business  there  vrith  the  de- 
fendant, but  is  now  in  the  penitentiary  at  Mc- 
Alester,  serving  a  ten-year  term  for  stealing 
the  said  mules.  That  on  the  n^t  of  Mov^- 
ber  30, 1910,  be  went  south  from  Weatherford 
abo^t  tbree^uarters  of  a  mile  and  waited 
until  Smith  came,  and-  they  went  on  to  Col- 
ony ;  each  riding  a  bay  horse.  They  reached 
Colony  at>out  8  o'clock.  That  they  met  two 
rigs  on  the  way,  one  south  of  Weatherford  at 
the  jog,  and  the  other  about  four  miles  north 
of  Colony.  That  they  first  took  the  harness, 
and  afterwards  Smith  led  the  mules  out  while 
witness  held  their  horses.  They  then  went 
west  two  or  three  miles  and  met  some  one 
driving  an  automobile,  then  went  on  to 
Weatherford,  and  witness  stopped  at  the 
creamery  while  Smith  fetched  an  old  buggy 


^sTor  oUmt  easw  see  mom  tople  and  KBT-NUHBBB  in  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


342 


171  PACIFIC  BBPORTBB 


tiut  had  belonged  to  Fet^  Gates,  ftnd  witness 
bltebed  the  mules  to  It.  That  witness  drove 
tbe  mules  to  Alva  and  sold  the  mules,  buggy, 
and  harness  to  one  Prdltt  for  $330.  That  he 
k^t  $30  and  deported  $300  In  the  bank  there 
in  the  name  of  J.  H.  Smith.  That  a  short 
time  afterwards  he  drew  out  the  money  and 
bought  a  ticket  tat  Geary,  and  from  there 
went  to  El  Reno,  and  then  went  to  Hydro,  and 
there  tel^honed  to  Smith,  and  he  met  him  at 
Hydro  and  took  Mm  to  Weatherford,  and  on 
the  way  he  gave  Smith  $100  of  the  money. 
That,  when  he  was  arrested  for  stealing  tbe 
mules,  Smith  hdped  to  frame  a  defense  for 
him.  That  George  Lama  was  to  swear  that 
he  saw  witness  at  Bl  Reno,  and  that  Smith 
was  to  get  witness  out  of  the  penitentiary. 
Tbat  Smith  wrote  him  several  letters  while 
he  was  In  the  penitentiary,  which  letters  were 
produced  and  read  In  evidence.  The  tenor  of 
the  letters  Is  that  Smith  was  the  friend  of 
.fohn  Samples  and  was  trying  to  help  him  oy 
sending  him  money  and  trying  to  get  a  par- 
d(Hi  for  him.  On  cross-examination  he  testi- 
Sed  tbat  Smith  that  day  had  been  driving 
Mr.  Near ;  "that  he  got  bacA  before  bedtime." 
and  took  Mr.  Near  to  tbe  hotel,  and  came 
back  to  the  bam,  and  then  they  started  on 
the  trip  to  Col(my;  that  a  mile  aud  a  half 
out  they  met  a  wagon  or  bu^  and  spoke, 
and  within  three  or  four  miles  of  Colony  they 
met  another  rig;  tbat  witness  went  to  one 
side  and  Smith  to  the  other,  and  they  spoke 
to  the  person  driving ;  tbat  no  one  went  with 
him  on  his  way  to  Alva.  The  transcript  of 
his  former  testimony  was  read,  contradicting 
his  statements  on  this  trial. 

Eddy  Keyes  testified  that,  when  John  Sam- 
ples was  prosecuted  for  stealing  the  mules, 
he  bad  a  conversation  with  John  Samples  and 
Jim  Smith  about  liis  testimony  as  a  witness 
in  Samples'  trial,  and  they  wanted  him  to 
swear  that  he  saw  John  Samples  in  El  Reno 
about  the  time  the  mules  were  stolen,  and  It 
was  not  true ;  that  be  heard  Smith  tell  John 
Samples  to  stand  pat  and  not  to  turn  him, 
and  be  would  help  Samples;  that  after  John 
Sanqtles  had  gone  to  the  penitentiary  he  was 
present  when  Jim  Smith  told  Carl  Samples  to 
take  a  team  of  horses  to  apply  on  John's  law- 
yer fee,  and  Carl  Samples  asked  witness  to 
go  with  him  to  the  pasture  to  get  the  team, 
and  they  went  out  to  the  pasture  and  brought 
the  horses  in  and  put  them  In  Samples'  bam. 
His  crosa-examinatioD  shows  tbat  he  had 
been  a  bootlegger,  had  been  convicted  of  theft, 
and  at  the  time  in  question  was  living  with  a 
prostitute. 

Hoy  Hahn  testified  that  be  was  cashier  of 
a  bank  at  Alva,  and  on  December  3,  1910, 
cashed  a  check  drawn  on  the  E^rst  National 
Bank  of  Alva  for  $300,  payable  to  J.  H. 
Smith,  and  signed  by  J.  H.  Prultt;  that 
John  Samples  was  the  man  who  presented 
tha  check. 

yv'.  M.  Grij^  testified  that  he  lived  north 
of  Colony,  and  on  the  night  of  November  30, 
1910,  he  was  on  his  way  home,  and  about  tour 


miles  out  from  Colony  he  met  Ur.  Smith  and 
Mr.  Samples,  going  south ;  that  Ike  was  trav- 
eling tn  a  hack  and  they  were  horseba^; 
tbat  as  they  passed  they  separated  and  one 
went  on  one  side  and  tbe  other  on  the  ottier 
side;  that  be  had  known  Samples  and  Smith 
for  several  years.  On  cross-examination  he 
stated  that  Jess  Hitt  was  with  him;  that  he 
did  Ms  trading  at  Colony,  and  the  next  morn- 
ing attended  a  sale  near  there  and  heard 
about  the  mules  being  stolen;  knew  that 
John  Samples  was  arrested  for  stealing  the 
mules,  but  never  sp(Ae  about  meeting  him 
and  Smith;  never  told  anybody  that  he  had 
seen  Samples  and  Smith  that  night  until  to- 
day on  the  witness  stand;  that  Samples  and 
Smith  as  they  passed  blm  said,  "How  do 
you  do?" 

Leroy  Griggs  testified  that  he  lived  about 
three  miles  northwest  of  Colony;  that  on  the 
night  of  November  30th  he  met  two  fellows 
on  horseback  about  a  mite  north  of  Colony, 
and  as  they  passed  both  of  them  said,  "How 
do  you  do?"  and  that  he  recognized  John 
Samples  and  Mr.  Smith  by  their  voices;  that 
it  was  then  between  8  and  9  o'clock.  On 
cross-examination  he  stated  that  he  attend- 
ed a  sale  near  Colony  the  next  morning  and 
beard  that  the  mules  were  stolen  and  knew 
about  John  Samples'  arrest  and  trial  for 
stealing  the  mules,  but  had  never  said  any- 
thing to  anybody  about  seeing  these  men 
that  night 

George  Lama  testified  that  he  lived  at>  Kl 
Reno  on  or  about  November  30,  1910.  and 
bad  a  conversation  with  John  Samples  and 
Jim  Smith  after  Samples'  arrest,  and  tliey 
wanted  him  to  testify  as  a  witness  for  Sun- 
pies  that  he  saw  John  Samples  in  El  "R&io 
on  the  2d  and  3d  days  of  December,  and  that 
as  a  witness  be  did  so  testify,  and  that  his 
tesUmony  was  false;  tbat  he  had  been  con- 
victed for  gambling  and  carrying  a  six- 
shooter. 

Carl  Samples,  a  brother  of  John  Samples, 
testified  that  he  is  now  serving  a  three-year 
sentence  in  the  penitentiary  at  McAlester  for 
cattle  theft  In  Caddo  coimty;  that  after  his 
brother  John  was  convicted  and  sent  to  the 
penitentiary  he  had  several  "talks"  with  the 
defendant  Smith;  that  he  was  sitting  In 
Smith's  bam  office  and  heard  Smith  say  to 
Norman  Henry  and  others  that  John  Sam- 
ple ought  to  have  been  in  tbe  penitentiary 
ten  years  sooner,  and  he  stepped  up  and 
Smith  apologized  to  him;  that  Smith  told 
him  he  paid  part  of  the  lawyer's  fee,  and  he 
told  Smith  he  was  Just  as  guilty  as  John 
was,  and  he  said  at  first  he  was  not,  but 
finally  admitted  that  he  was  in  it;  that  an- 
other time  Smith  told  him  he  just  got  $20 
out  of  the  mule  deal;  that  Smith  told  bim 
he  bad  a  team  that  he  would  give  to  Connell; 
the  lawyer  and  witness  went  with  Bddle 
Keyes  to  the  pasture  and  got  the  horses  and 
turned  them  over  to  bis  father.  On  cross- 
examination  he  stated  tbat  on  the  night  the 
mules  were  stolen  he  was  down  in  Caddo 
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eounty;  Out  he  knew  wb^  his  brother  John 
took  the  trip  to  Alva;  that  the  defendant 
Smith  tried  to  hire  htm  to  testily  as  a  wit- 
ness for  his  brother  John;  that  Ted  Bftlley 
Is  his  brother-in-law  and  vlBlted  blm  two  or 
tbree  times  while  he  was  In  jail  at  A^paho; 
that  he  did  not  tell  Ted  Ball^  that  witness 
and  Oeoi^  Lama  were  the  fellows  that  took 
those  mules  away  from  Colony. 

Pete  Cates  te^lfled  that  a  short  time  pri- 
or to  November  80th  he  sold  an  old  traggy 
with  a  tongue  in  it  io  John  Samples. 

B.  E.  EKivall  testified  that  aa  the  erenlng 
of  Mov«nber  30th  he  saw  John  Samples  east 
of  Weatherford  riding  a  black  horse. 

A  stipulation  by  the  state  and  the  defend- 
ant was  ffled  that  In  1010  the  SOth  of  No- 
vember  was  Wednesday,  and  the  defendant 
waives  his  constitutional  right  to  be  con- 
fronted with  witness  Walter  F.  EHckena, 
agreeing  that  the  questions  and  answers  may 
be  read  as  the  evidence  of  said  witness  If  he 
were  present  The  testlinony  of  the  witness 
Is  as  follows:  That  he  resides  at  Red  Lake, 
Minn.;  on  November  SOth  lived  at  Colony, 
Okl.,  and  was  superintendent  of  Indian 
scbool  thn%;  was  west  of  Colony  on  the 
Dlght  of  the  theft;  met  two  men  about  10 
o'dock,  each  riding  a  small  horse,  and  each 
was  leading  a  mule  with  harness  on;  wit- 
oess  was  in  an  automobile;  had  been  ac- 
quainted with  Jim  Smith  for  a  long  time  prl- 
or  to  tliat;  saw  Jim  Smith  the  n»t  morn- 
ing In  the  vicinity  of  Colony  in  c(Hnpany 
with  Mr.  Near;  witness  told  Smith  and  Near 
about  the  mules  bavlng  heai  stolai. 

Tor  the  defense,  C.  E.  Near  testified  that 
he  is  a  collector  for  the  International  Har- 
vests- C«npany;  his  territory  Includes  Cus- 
ter  county;  that  he  was  In  Weatherford  on 
the  29tb  and  SOth  of  November  and  made  a 
drive  in  the  afternoon  with  Jim  Smltb,  and 
got  bade  about  6  o'clock;  went  to  the 
Smith  bam  between  8  and  9  o'clock  that 
evening  to  outline  a  drive  for  the  next  day, 
and  talked  with  Jim  Smith;  was  at  the  barn 
until  10  o'clock  or  later;  that  John  Samples 
was  there  at  9  o'clock,  but  witness  did  not 
see  Samples  after  the  train  came  in;  walked 
to  the  Park  Hotel  with  Jim  Smith  after  10 
o^dodE,  and  Smith  went  on  in  the  direction 
of  his  home;  left  Weatherford  with  Jim 
Smith  the  next  morning,  and  th^  drove  to- 
wards Colony;  met  Mr.  Dickens  west  of  .Col- 
ony, and  Mr.  Dicftens  ^ke  of  the  mules 
having  been  sttden  the  night  before;  about  8 
tfdoGk  that  evoilng  he  and  Smith  got  hack 
to  Weatherford,  and  witness  stayed  at  the 
Park  Hotel  that  night  ^ 

Charles  C.  Penn  testified  That  In  1910  he 
was  in  the  hotel  bu^ess  at  Weatherford; 
was  acquainted  with  O.  B.  Near;  produced 
Us  hotel  register  showing  tMt  Mr.  Near  reg- 
istered there  m  the  29th  of  November,  1910, 
and  identified  the  signature;  tbat  he  knows 
the  general  reputation  of  Oeorge  Lama  for 
truth  and  veracity;  and  that  It  was  bad. 

Bd  Austin  testifled  that  he  bought  out 


John  Samples'  Inter^t  In  the  livery  busi- 
ness with  Smith  in  July,  1910;  that  Jbn 
Smith  was  driving  with  lir.  Near  on  the 
SOth  of  Novembw  and  John  Sunples  was 
around  the  bam  tbat  evening;  that  he  sl^ 
at  the  bam  and  heard  a  rig  eome  in  during 
the  nl^t;  that  John  Samples  was  there  the 
next  morning  in  bed  with  a  man  by  the  name 
of  Wright;  that  there  was  a  rig  taken  out  of 
the  bam  that  night,  and  the  bam  account 
showed  a  diarge  against  Oeorge  Casey.  The 
charge  against  Geoi^e  Casey  was  submitted 
to  the  Jury,  and  defendant's  attorney,  know- 
ing that  the  county  attorney  had  a  magnify- 
ing glass,  called  for  it,  and  turned  it  and  the 
book  over  to  the  Jury  with  the  request  that 
they  examine  a  particular  item,  the  one  that 
Mr.  Smith,  special  counsel  for  the  state,  said 
had  been  erased,  and  the  jxuy  examined  the 
book  with  the  gla». 

George  Casey  testified  Out  he  had  been 
acquainted  with  Jim  SnUth  and  John  Sam- 
ples for  years;  tbat  he  Is  a  farmer  and  lives 
out  from  Weatherford;  In  the  early  winter 
of  1910  he  made  a  drive  from  Weatherford 
to  his  home;  he  had  been  to  Clinton  and  ar- 
rived at  Weatherftord  at  9  o'clock  or  later 
in  the  night;  got  the  rig  at  Smith's  stable, 
and  John  Samples  did  the  driving;  It  was 
six  miles  out;  after  Jt^n  Samples  was  ar^ 
rested,  he  came  to  witness'  place  and  asked 
him  if  he  remembered  him  driving  him  home 
on  the  nU^ht  of  the  SOth  of  November,  and 
witness  said  he  did  not  know  the  date  of 
that  drive. 

Barney  Davis,  ei-Sherilf  of  Custer  connty, 
testifled  that  he  was  acquainted  with  the 
general  r^utation  of  George  Lama,  Carl 
Samples,  and  John  Samples  for  truth  and 
veracity,  and  their  reputations  were  bad. 

Tom  Hudglns  testified  that  he  was  ac- 
quainted with  Jim  Smith  and  C.  E.  Near, 
and  on  the  1st  day  of  December,  1910,  he  met 
them  at  a  sale  near  Colony. 

H.  W.  Morrison  testified  that  he  knows  the 
reputation  of  George  Lama,  Carl  Samples, 
and  John  Samples  for  truth  and  veracity, 
and  their  reputations  were  iHid. 

To  the  same  effect  was  the  testimony  of 
George  E.  Llndley  and  Walker  Moore. 

Mack  W.  Utzman  testified  that  he  had  a 
talk  with  George  Lama  after  Jim  Smith  was 
arrested,  and  Lama  said: 

"We  have  got  to  drag  him  in  if  we  want  to 
clear  John  Samples."  "No,  Jim  is  not  gnilty 
of  the  charge  any  more  than  you  are."  And, 
"Jim  ia  not  guil^.  Jobn  Samples  never  got 
them,  because  Carl  and  I  led  them  away." 

C.  li.  Gasseway  testifled  that  he  talked 
with  Eddie  Keyes  about  the  Smith  case,  and 

Keyes  said: 

"We  bad  to  turn  against  Smith."  "Old  man 
Samples  offored  me  $100  to  swear  against  him, 
and  I  called  Jim  up  and  told  him  that  if  he 
would  furnish  me  enough  money  I  would  get  oat 
of  the  country,  aod  that  Samples  had  offered  him 
SlOO,  and  that  in  Smith's  preliminajy  be 
(Keyes)  had  sworn  to  lies  against  Smith." 
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Ed  Daries  testified  that  be  was  dty  mar- 
shal at  Weatherford;  was  acguatnted  with 
the  general  reputation  of  George  Lama,  John 
Samples,  Carl  Samples,  and  Eddie  Keyes  for 
truth  and  veracity,  and  tbelr  reputations  are 
all  bad. 

Tim  Murphy  testified  that  be  was  In 
Weatherford  on  the  day  that  the  mules  were 
stolen  that  night;  that  ho  saw  Carl  Samples, 
John  Samples,  and  Near  together;  that  they 
were  on  horseback  and  were  going  south. 

Edna  Crume  testified  that  she  was  court 
reporter  for  the  county  court,  and  as  such 
took  the  testtm<niy  at  the  preliminary  trial 
of  Jim  Smith,  and  afterwards  correctly  tran- 
scribed the  same;  that  George  Lama  as  a 
witness  testified  In  part  as  follows: 

"Q.  State  whether  or  not  you  had  any  con- 
versation with  Jim  Smith  or  John  Samples  re- 
^rdini;  John's  case,  wlierein  he  was  convicted 
for  stealing  the  mules  from  the  Colony  Mercan- 
tilo  Company.  A.  I  don't  know  that  I  did. 
Q.  State  whether  yon  ever  heard  them  talk 
Mbnut  it?  A.  Yes,  sir;  I  heard  them  talk 
ahont  it,  but  1  don't  remcmbct  what  they  said 
abuut  it." 

James  H.  Smith,  as  a  witness  In  his  own 
behalf,  testified  that  be  bad  been  a  resident 
of  Custer  county  for  about  14  years,  the  last 
4  a  resident  of  Weatherford;  that  his  age 
was  43  years ;  lived  with  his  family,  consist- 
ing of  a  wife  and  three  children;  that  John 
Samples  was  his  partner  In  the  livery  busi- 
ness for  about  five  mouths;  that  Samples  sold 
bts  Interest  to  Ed  Austin  In  July.  1910,  but 
after  that  was  about  the  barn  often;  that  on 
the  afternoon  of  November  30th  he  made  a 
drive  with  C.  E.  Near,  the  Znteroational  Har- 
vester man,  getting  back  about  6  o'clodi;  that 
after  sapper  be  went  back  to  the  barn,  and 
Mr.  Near  came  In  about  8  o'clock  and  arrang- 
ed his  route  for  a  drive  the  next  day ;  that 
Mr.  Near  ranalned  there  until  about  10 
o'cloA ;  that  he  walked  with  him  to  the  Park 
Hotel,  and  then  wait  on  home;  that  evening 
Mr.  Casey  came  In  and  hired  a  team  to  take 
blm  borne;  John  Samples  was  there  and  drove 
Hr.  Caa^  borne;  that  Mr.  Casey  did  not 
pay,  and  he  charged  tbe  same  to  blm  oa  the 
book  that  erenlng:  that  the  next  morning  be 
found  the  man  working  at  tbe  bam  and  John 
Samples  there;  that  be  drove  Mr.  Near 
south ;  about  four  miles  west  of  Colony  they 
met  Mr.  Dickens,  and  be  told  about  the 
mules  having  been  stolen;  that  he  was  not 
acquainted  with  W.  M.  Gilggs  or  Leroy 
Griggs,  witnesses  who  testified  for  the  state, 
and  that  he  was  interested  In  John  Samples' 
defense  because  he  thought  he  was  innocent, 
but  did  not  know  tmtU  Samples'  trial  that 
Samples  had  anything  to  do  with  getting  the 
mules  out  of  tbe  country. 

The  transcript  of  the  testimony  contains 
about  600  pages,  but  the  foregoing  state- 
ment l8  sufficient  for  the  purpose  of  this  opin- 
ion. 

Jones  A  Bashore,  of  Gordell,  and  Geo.  T. 
Webster  and  James  Staack^ord,  both  of  CUn- 


ton,  for  plaintiff  In  error.  The  Attorney 
General  and  B.  McMillan,  Asst.  4tty.  GOL* 
for  tbe  State. 

DOrLE,  P.  J.  (after  stating  the  facts  as 
above).  The  plaintiff  in  error  has  assigned 
a  large  number  of  errors  od  the  record,  but 
the  view  we  are  constrained  to  take  of  this 
case  win  render  It  unnecessary  for  ua  to 
pass  upon  all  the  questions  presented. 

[1]  The  first  contention  Is  that  the  court 
erred  in  refusing  to  graht  a  change  of  venue. 

The  petition  was  verified  by  the  defendant. 
It  was  alleged  in  the  petition  that  the  minds 
of  the  inhabitants  of  Washita  county  are  so 
prejudiced  against  tbe  defendant  that  he 
cannot  obtain  a  fair  and  Impartial  trial  In 
said  county;  that  John  Samplps,  tbe  princi- 
pal witness  for  the  state,  was  convicted  in 
I  Washita  county  in  1!)10,  and  that  on  his  trial 
I  this  defendant  was  a  witness  for  John  Sam- 
.  pics,  and  tbe  people  of  the  county  had  be- 
come greatly  biased  against  this  defendant  on 
,  that  account;  that  the  Anti-Horse  Thief  As- 
i  fioclntlon  of  Washita  tounty  took  an  active 
'  part  In  the  prosecution  of  John  Samples; 
I  that  Its  members  st  the  time  formed  a  great 
I  dislike  to  this  defendant,  and  said  organlza- 
!  tion  has  employed  J.  W.  Smith,  of  Cordell. 
I  ex  county  attorney  of  Washita  county,  to 
prosecute  blm  and  has  paid  a  large  fee  to 
him  In  the  case;  that  the  organization  has 
175  members  scattered  over  the  county; 
that  they  are  men  of  high  standing  and  tbe 
case  has  been  widely  discussed,  and  It  has 
had  the  effect  to  prejudice  the  minds  of  the 
Inhabitants  to  such  a  decree  that  he  cannot 
obtain  a  fair  and  impartial  trial  In  said  coun- 
ty, and  in  support  of  the  petition  be  filed  tbe 
affidavits  of  27  other  citizens  of  the  coun^. 
The  state  called  10  witnesses  In  resisting  tbe 
application. 

It  has  been  the  uniform  holding  ot  this 
court  that  the  granting  of  a  change  of  venue 
Is,  under  tbe  statute,  a  matter  resting  with- 
in the  sound  discretion  of  the  trial  court, 
and,  unless  it  clearly  appears  that  there  is 
an  abuse  of  such  discretion,  this  court  will 
not  reverse  the  Judgment  for  a  failure  of  the 
trial  court  to  grant  a  change  of  venue.  Con- 
sidering all  of  the  facts  and  circumstances 
disclosed  by  the  record  in  the  present  case, 
we  cannot  say  that  the  court  erred  In  refus- 
ing to  grant  the  change. 

[J]  The  next  assignment  is  that  the  court 
erred  In  overruling  the  defendant's  notice 
for  a  continuance. 

The  case  was  called  for  trial  October  13, 
1913.  Thereupsn  the  defendant  filed  hla  mo- 
tion for  a  continuance  upon  the  ground  of 
the  absence  of  Ted  Bailey,  a  material  witness^ 
and  In  support  thereof  relied  upon  his  affida- 
vit setting  forth  that  on  the  6th  day  of  Oc* 
tober,  the  time  the  case  was  set  for  trial 
he  caused  a  subpoena  to  issue  which  is  here- 
with exhibited;  that  said  witness  lives  at 
Weatherford,  and  the  judge  of  the  district 
court  ordered  a  subp<ena  to  Issue  for 'said 
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witness,  wltli  others  directed  to  tbe  sheriff 
<rf  Caster  county ;  that  the  retnrn  of  the  offi- 
cer gAows  that  Ted  BaUer  has  not  been  serv- 
ed ;  tbat  the  defendant  has  exercised  all  due 
diligence  to  find  said  witness  who  Is  tempo- 
rarily absent  from  Weatherford  as  affiant 
Terily  believes;  ttiat  the  defendant  expects 
to  proTC  by  the  said  wltuess  "that  Carl  Sam- 
ples, a  witness  for  the  state,  told  him  six  or 
mvea  weeks  i^,  while  he  (Carl  Samples)  was 
in  Jail  at  Arapaho,  that  be  (Carl  Samples) 
and  George  Idma  were  the  ones  who  stole 
the  Colony  Mercantile  Company's  mules,  and 
that  it  was  not  John  Samples  and  James 
Smith  who  stole  thero,  and  that  this  case  is 
a  pat  up  Job  on  James  Smith,  and  affiant 
farther  says  that  tbe  said  witness,  Carl  Sam- 
ples, will  deny  that  he  so  stated  to  Ted  BaU- 
ey,  as  he  varily  believes." 

It  has  been  the  uniform  holding  of  this 
court  that  the  granting  or  the  refusal  of  a 
continuance  is  lartrely  a  matter  within  the 
discretion  of  the  trial  court  and  no  rule  Is 
more  firmly  established  than  that  this  court 
will  not  reverse  a  judgment  of  the  trial 
court  upon  the  ground  that  it  refused  to 
grant  a  continuance,  unless  It  appears  that 
such  court  has  manifestly  abused  Its  discre- 
tion in  refusing  It. 

The  evidence  upon  the  trial  shows  tbat  said 
absent  witness  was  at  the  time  in  the  ad- 
joining coon^  of  Caddo.  The  defendant's 
affidavit  does  not  disclose  Enicb  diligence  on 
his  part  to  procure  the  attendance  of  this 
witness  as  the  law  required,  or  such  as  made 
it  the  duty  of  the  court  to  grant  a  omtlnu- 
ance.  It  follows  that  tbe  motion  was  proper- 
ly overruled. 

[31  Numerous  errora  are  assigned  on  the 
rolings  of  the  court  In  the  admlaslon  of  cer- 
tain testimony  over  the  defendant's  objec- 
tions. The  court  permitted  the  witness  John 
Samples  to  testify  as  follows : 

"Q.  Was  Jim  Smith  on  your  bond?  A.  Yes, 
air.  Q.  Now,  John,  in  the  trial  of  that  case, 
yon  may  state  whether  or  not  there  was  any 
testimony  produced  by  yon  and  Jim  Smith  in 
Kur  defense  that  was  perjury  testimony,  and 
known  to  be  so  by  you  and  Jim?  A.  Yes,  sir. 
Q.  You  may  state  to  the  jury  just  how  you  and 
Mr.  Smith  arranged  tbe  defense  of  your  case; 
Btate  all  .about  it.  A.  Well,  he  come  and  told 
me  what  aU  he  could  prove  and  who  he  could 
prove  all  thia  by.    He  told  me  he  would  get 

Mr.   ,  an  attorney  of  Oklahoma  City,  to 

beat  the  case ;  Mr.  drew  a  draft  for  $50 

CD  Ur.  Smith,  and  he  turned  it  down.  Smith 
said  that  he  would  get  George  Iiama  and  Ed- 
die  Keyefl  as  witnesses^  for  me,  and  we  got 
George  Lama  and  Eddie  Keyes,  and  we  took 
tnnis  about  drilling  and  coaching  them  what  to 
■wear  to." 

Eddie  Keyes,  over  the  defendant's  objec- 
tkxns,  was  permitted  to  testify  to  conversa- 
tlois  with  the  d^endant  Smith  and  John 
Samples  about  what  his  testimony  would  be 
by  way  of  establishing  an  alibi  for  Samples 
in  his  case. 

George  Lama,  over  the  defendant's  objec- 
tions, was  permitted  to  testify  that  John 
Samples  and  the  defendant  Smith  wanted 


him  to  swear  that  he  was  at  EU  Beno  with 
Samples  so  as  to  establish  an  alibi  for  Sam- 
ples. 

Carl  Samples  over  the  defendant's  objec- 
tions, was  permitted  to  testify  that  the  de- 
fendant Smith  tried  to  hire  him  to  teeti^  as 
a  witness  for  his  brother  Jcibn  Samples.  Tbn 
testimony  of  this  character  and  kind  takes 
up  many  pages  of  the  record. 

Gouiael  for  the  di^raidant  moved  tbe  court 
"to  withdraw  from  the  consideration  of  the 
Jnxy  all  of  the  testimoDy  of  John  Samples,  Ed- 
die K^es,  George  Ijama,  and  Carl  Samples 
with  reference  to  the  matter  of  teuning  up  a 
defense  for  Jtim  Samples  in  hia  case,  fbr  the 
reason  that  the  same  is  inampetent,  irrele- 
vant, and  immaterial,  not  a  part  of  the  res 
geatsB,  and  tending  In  no  way  to  corroborate 
tbb  witness  JtAn  Samples  as  an  accomplice." 
Which  motlcn  was  overmled,  and  ezcepti<m8 
allowed. 

We  are  of  the  (pinion  tiiat  this  testimony 
was  Inadmissible,  because,  if  true,  it  bad  r^- 
erence  to  a  s^rate  and  distinct  crime,  that 
of  subomatioa  of  perjury  on  the  trial  of  John 
Samples^  and  its  admission  could  not  have 
been  otherwise  than  prejudicial  to  the  de- 
fendant. 

Evidence  of  an  offense  oth»  than  tile  one 
charged  Is  admissible  <«ly  when  it  tends  to 
prove  the  offense  charged.  To  be  competent 
and  admissible,  it  most  have  some  logical  con- 
nection with  the  offense  charged.  The  case 
was  tried  by  the  state  upon  tbe  theory  tliat 
the  defendant  Smith  had  personally  assisted 
Jc^n  Samples  in  taking  the  miiles.  That  Is 
the  testimony  of  John  Samples.  The  defend- 
ant made  his  defense  agalust  that  theory. 
John  Samples,  a  confessed  accomplice,  bad  to 
be  corroborated.  Apparently,  thia  testimony 
was  admitted  by  the  court  under  the  theory 
that  it  tended  to  corroborate  John  Samples. 
Under  the  state's  theory,  the  defendant  Smith 
was  either  In  Colony  on  the  night  of  the  theft 
assisting  John  Samples,  or  he  was  not  guilty. 
The  efforts  of  the  defendant  to  help  John 
Samples  make  his  defense  about  a  year  after 
the  theft  in  no  way  tends  to  prove  that  he 
was  with  Samples  at  Colony  when  tbe  mules 
were  stolen.  The  testimony  of  John  Samples, 
Eddie  Keyes,  and  George  Lama  in  this  re- 
gard raised  a  collateral  Issue  for  the  jury. 
Before  the  jury  could  consider  thia  testimony 
even  In  corroboration  of  John  Samples,  they 
must  in  effect  find  the  defendant  Smith  guilty 
of  sutmrnatlon  of  perjury;  but,  if  tbe  de- 
fendant had  been  on  trial  for  this  grave  of- 
fense, It  would  have  been  the  duty  of  the 
court  to  instruct  the  jury  that  they  could  not 
convict  the  defendant  upon  the  uncorroborat- 
ed evidence  of  said  witnesses,  for  by  their 
own  testimony  they  were  accomplices  of 
Smith  in  the  commission  of  the  crime  of  sub- 
ornation <^  perjury  We  are  also  of  the 
opinion  that  the  letters  written  by  the  defend- 
ant to  J(^n  Samples  were  inadmissible;  they 
contained  no  admission  against  interest,  nor 
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any  statement  that  could  In  any  way  be  con* 
strued  as  an  admission  of  guilt 

[4]  The  next  assignment  Is  misconduct  of 
the  attorney  for  the  state  In  asking  certain 
questions  upon  the  cross-examination  of  the 
defendant,  and  error  of  the  court  In  permit- 
ting the  same. 

It  appears  from  the  record  that  upon  his 
crosG-examiDatlon  he  was  asked  the  following 
questions  and  was  forced  to  answer  them 
over  his  objections: 

"Q.  Stflte  whether  or  not  yon  stopped  at  Par- 
sons with  o  woman  whose  reputation  for  chas- 
tit;  was  bad  and  not  related  to  you?  A.  No, 
sir.  Q.  Did  you  take  with  you  any  woman  of 
unchaste  character  when  you  weut  to  Kansas 
City?  A.  No,  sir.  Q.  Did  you  sleep  with  any 
woman  while  you  were  there  other  than  yuur 
wife?  A.  I  did.  Q.  At  that  time  you  had  a 
wife  and  two  or  three  children.  A.  I  had  a 
wife  and  two  babies ;  yea,  sir.  Q.  Now,  I  will 
ask  you  if  it  is  not  true  that  these  boys  and  you 
and  others  kept  women  there  at  your  livery 
stable  and  in  the  hotels  at  Weatborford  and 
slept  with  them  various  and  sundry  nights?  A. 
No,  sir.  Q.  Did  you  and  these  boys  ever  keep 
girla  around  your  livery  stable  aud  in  the  ho- 
tels? A.  No.  sir;  I  didn't.  Q.  Did  you  know 
anything  about  having  performed  an  operation 
on  any  of  these  pirla?  The  Court:  Objection 
sustained.  Gentlemen  of  the  jury,  with  refer- 
ence to  the  operation  you  wUl  disregard  that 
question." 

The  graeral  rule  Is  that,  when  the  defend- 
ant In  a  criminal  case  voluntarily  takes  the 
stand  as  a  witness  In  his  own  behalf,  he  has 
all  the  rights  of  otlier  witnesses  and  is  sub- 
ject to  the  same  rules  of  cross-examination 
and  impeachment  as  other  witness^  People 
y.  Dupounce.  133  Mich.  1,  94  N.  W.  388,  103 
Am.  St.  Rep.  435,  2  Ann.  Gas.  246;  Harrold 
T.  Territory,  18  OkL  896,  11  Ann.  Ca&  818; 
Buxton  T.  State,  11  Okl.  Or.  86,  148  Pac.  58. 

In  the  case  of  Hopkins  t.  State,  9  Okl.  Or. 
101,  130  Pac.  ilOl.  Ann.  Cas.  1915B,  736,  this 
court  said: 

"As  to  what  is  the  proper  practice  on  cross- 
examination  of  witnesses,  the  general  rule  is 
that  the  party,  cross-examined  should  be  confined 
to  the  matters  concerning  which  the  witness 
has  been  examined  in  chief;  but  this  rule 
should  be  liberally  construed  so  as  to  permit  any 
question  to  be  asked  on  crosB-examination  which 
reasonably  tends  to  explain,  contradict,  or  dis- 
credit any  testimony  given  by  the  witness  in 
chief,  or  to  test  his  accuracy,  memory,  veracity, 
character,  or  credibility.  This  must  necessarily 
include  impeaching  questions,  although  they 
may  relate  to  matters  independent  of  tixe  ques- 
tions testified  to  in  chief. 

"When  the  croas-exemination  is  directed  to 
matters  not  Inquired  about  in  the  principal  ex- 
amination, its  course  and  extent  are  very  large- 
ly subject  to  the  control  of  the  court  in  the  ex- 
ercise of  a  sound  discretion ;  and,  unless  it  af- 
firmatively appears  that  this  discretion  was 
abused,  the  rulrngs  of  the  trial  court  will  not  he 
reviewed  on  appeal." 

And  see  Castleberry  t.  State,  10  Okl.  Or. 
604,  139  Pac,  132. 

Dlscusslhg  the  scope  of  cross-examinatlfm, 
Mr.  Gremleaf  says: 

"There  may,  secondly,  be  a  limitation  based 
on  the  general  impropriety  of  allowing  an  un- 
restrained raking-up  of  the  witness'  misdeeds 


and  of  thus  making  the  witness  box  a  source 
pt  annoyance  and  terror  both  to  reputable  and 
disreputable  persons  alike.  The  ntility  of  sndi 
exposures  is  comparatively  so  small,  and  the 
abuse  of  such  cross-examination  by  unscrupu- 
lous counsel  is  so  common,  that  some  measures 
ot  restriction  are  highly  desirable,  and  this  at- 
titude of  the  courts  may  well  be  emphasized  as 
the  only  proper  one.  The  object  is  attained,  in 
most  jurisdictions,  by  declaring  the  trial  court 
to  have  discretion  to  set  limits  to  such  an  ex- 
amination (irrespective  of  its  relevancy),  and 
to  forbid  it  whenever  it  seems  to  be  unneces- 
sary or  profitless  or  undesirable;  and  such  is 
the  rule  now  In  vogue  in  the  majority  of  juris- 
dictions. A  few  courts,  with  courage  and  wis- 
dom, have  taken  the  step  of  forbidding  entirely 
such  cross-examination  as  to  diaracter."  Green- 
leaf  on  Ev.  vol.  1  (Idtb  Ed.)  par.  401b. 

[fi]  Our  statute  permits  the  proof  of  a  prior 
conviction  of  a  defendant  In  a  criminal  case 
for  the  purpose  of  affecting  his  credibility. 
Section  5046,  Rev.  Laws.  This  proof  may  be 
made  either  by  the  record  or  by  the  cross- 
examination  of  the  defendant,  and  cross-ex- 
amination as  to  other  separate  and  distinct 
transactions  and  offenses  Is  not  permissible, 
unless  such  testimony  tends  to  prove  the  com- 
mission of  the  offense  charged,  and  ^ould  in 
general  be  limited  to  matters  pertinent  to  the. 
issue,  or  such  as  may  be  proved  by  other 
witnesses. 

We  are  of  the  opinion  that  the  cross-exam- 
ination objected  to  was  improper  and  highly 
prejudicial  to  the  defendant,  and  the  action 
of  the  special  prosecutor  in  asking  such  ques- 
tions constituted  misconduct  oa  his  part. 
The  obvious  purpose  and  the  undoubted  effect 
of  such  course  of  cross-examination  was  to 
degrade  the  defendant  and  prejudice  the 
minds  of  the  jury  against  him,  and  the  rul- 
ings of  the  trial  court  In  permitting  the  same 
and  compelling  the  defendant  to  answer  such 
questions  constitutee  prejudicial  error. 

Several  errors  are  based  upon  the  excep- 
tions taken  to  the  Instructions  given  and  the 
refusal  of  the  court  to  give  certain  requested 
instructions.  Among  others,  the  defendant 
requested  four  Instructions  based  upon  the 
law  applicable  to  the  Impeachment  of  wit- 
nesses, Including  an  Instruction  approved  by 
this  court  In  the  case  of  Nelson  v.  State,  3 
Okl.  Cr.  468, 106  Pac  647.  The  .charge  of  the 
court  did  not  include  any  Instruction  covering 
the  law  of  Impeachment 

[6]  In  view  of  the  fact  that  two  of  the 
state's  witnesses  were  convicts,  serving  their 
terms,  and  that  several  of  the  state's  wit- 
nesses were  confessed  perjurers,  and  were 
impeached  by  testimony  showing  that  thetr 
general  reputation  for  truth  and  veracity  was 
bad,  and  that  no  attempt  was  made  to  contra- 
dict these  character  witnesses  in  any  way. 
we  think  the  court  should  have  Instmcted  Uie 
Jury  on  the  law  applicable  to  the  impeach- 
ment of  witneraes,  especially  In  a  case  of  tills 
kind  where  the  testimony  relied  upon  to  se- 
cure a  conviction  was,  at  most,  only  techni- 
cally sufficient  to  support  a  verdict  of  guilty. 

For  the  reasons  stated,  we  think  the  de- 
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tttidant  loa  not  had  a  fUr  and  Impartial 
trial 

Tbo  Judgment  of  tbe  lover  ooart  Is  tbere- 
fore  reversed. 

ABMSTRONG  and  MATSON,  J  J.,  concur. 


(li  Okl.  Cr.  386) 
LUPPT  et  al.  t.  STATE.    (No.  A-2881.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 

March  19,  1918.) 

(Syllabut  hy  Editorial  Staff.) 

1.  Cbihinal  Law  €!=»939(2)  —  New  Tbial  — 
Newly  Discovebed  Evidence — Diligence. 

An  application  for  a  new  tiial  on  the  ground 
of  newly  discovered  evidence  will  be  denied 
where  tbe  record  sbowg  that  defendants  knew 
of  the  absent  witness  long  before  trial,  and  did 
not  exercise  due  diligence  to  obtain  his  presence 
It  the  trial  or  to  take  his  deposition. 

2.  Cbijiinal  Law  <t=>938(l)  —  New  Teial  — 
Newlt  Discovered  Evidence  —  Self- 
Ihcbiuinatino  Testihont. 

An  application  for  a  new  trial  on  tbe  ground 
of  newly  discovered  evidence  should  be  denied 
where  it  appeared  that  the  testimony  sought 
would  criminate  the  absent  witness  himself, 
since  he  could  not  be  compelled  to  testify. 

Ai^>eal  from  County  Court,  Washington 
Ooimty;  Robert  D.  Waddlll,  Judge. 

Oiarles  Luppy  and  William  E.  Rogers  were 
convicted  of  unlawfully  transporting  Intoxi- 
cating liquors  in  Washington  county,  OkL,  and 
Boiteuced  to  pay  a  fine  of  fl60,  and  to  serve 
80  days  in  the  county  jail,  and  tbey  appeaL 
Afllrmed. 

Cbarltim  &  Farrell,  of  Bartlesvllle,  for 
plaintUTs  in  error.  S.  P.  Freeling,  Atty.  Gen., 
and  R.  HcMiUan,  Asst  Atty.  Gen.,  tot  the 
Stat& 

PER  CURXAM.  No  brief  has  been  filed 
nor  oral  argument  made  In  behalf  of  plain- 
tiffs In  error.  This  case  is  submitted  on  the 
record.  We  find  the  Information  sufficient  to 
support  a  charge  of  unlawfully  transporting 
Intoxicating  Uquora  While  the  evidence  is 
confiicting,  that  upon  the  part  of  the  state 
sufficiently  supports  the  allegations  of  the  in- 
formation. No  exceptions  were  taken  to  any 
of  tbe  iQstructiona  given  by  .the  court.  After 
an  examination  of  same,  we  find  that  they 
correctly  state  the  law,  and  are  as  favorable 
to  the  defendants  as  their  defense  would 
warrant. 

[1,2]  The  application  for  a  new  trial  on 
tbe  ground  of  newly  discovered  evidence  is 
without  merit,  because  It  is  apparent  fnxn 
this  record  that  the  defendants  Imew  of  the 
ibemt  witness  long  before  they  were  tried, 
and  did  not  exercise  doe  diligence  either  to 
obtain  his  presence  at  the  trial  or  to  take  his 
deposition,  and  also  that,  if  such  person  was 
produced  as  a  witness,  he  cotild  not  be  made 
to  testify  to  facts  or  circumstances  which 
would  tend  solely  to  incriminate  himself,  and 
the  affidavit  abows  that  the  facta  wbi^  were 
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expected  to  be  proved  by  said  witness  were 
such  as  would  fasten  the  guilt  for  the  alleged 
crime  upon  him. 

After  a  nrefnl  examination  of  the  record, 
we  find  no  error  suflSdent  to  Justify  a  rever- 
sal of  ttils  Judgment,  and  said  Judgment  €t 
conviction  la  tberefiffe  afllrmed. 

"""^^        (14  Okl.  cr.  37») 

HALL  et  aL  T.  STATE.  (No.  A-2835.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
March  19,  1918.) 

(Syllabua  6y  *Ae  Court.) 

OaiuiNAL  Law  <(=all59(l)— Review— Ques- 
tion OP  Fact. 
This  coart  will  not  reverse  a  judgment  of 
the  trial  court  for  lack  of  evidence  where  there 
is  evidence  in  tbe  record  reasonatdy  tending  to 
sustain  the  judgment. 

Appeal  from  County  Court,  Ottawa  Ooun* 
ty;  Vem  E.  Thompson,  Judge. 

C.  H.  Hall  andX).  W.  Davis  were  convicted 
of  violating  tbe  prohibitory  law,  and  th^ 
appeal.  AflSrmed. 

Don  M.  Crump,  M.  G.  Bailey,  and  W.  J. 
Crump,  all  of  Muskogee,  for  plalDtlfTs  In  er- 
ror. S.  P.  Freeling,  Atty.  Gen.,  and  R,  Mc- 
Millan, Asst.  Atty.  Gen.,  for  the  State. 

DOYLE,  P.  J.  The  plalntifTs  In  error,  C. 
H.  Hall  and  O.  W.  Davis,  were  Jointly  charg- 
ed, tried,  and  convicted  in  the  county  court 
of  Ottawa  county  upon  an  information 
charging  that  In  said  county  on  or  about  thfe 
21st  day  of  March,  1916,  they  did  have  In 
their  possession  "150  quarts  of  whisky  with 
tbe  wrongful  and  unlawful  intent  to  dispose 
of  the  same  in  violation  of  the  prohibitory 
liquor  law  of  the  state  of  Oklahoma."  Tbe 
jury  failed  to  fix  the  punishment  July  20, 
1916,  the  court  rendered  Judgment  and  sen- 
tenced the  defendant  Hall  to  be  confined  for 
30  days  in  the  county  Jail  and  to  pay  a  fine 
of  $350,  and  sentenced  the  defendant  DaVls 
to  be  confined  In  the  county  Jail  for  30  days 
and  to  pay  a  fine  of  $500.  From  the  Judg- 
ments tbe  defendants  appeal. 

The  errors  assigned  are  based  upon  the 
alleged  insufficiency  of  the  information,  on 
the  rulings  of  the  court  on  tbe  evidence,  and 
the  alleged  insufficiency  of  ttie  evidence  to 
sustain  the  verdict 

To  a  correct  understanding  of  the  case 
so  far  as  it  involves  the  sufficiency  of  the 
evidence,  the  following  Is  a  brief  statement 
of  the  same: 

W.  P.  Kimball,  night  policeman  in  the 
city  of  Miami,  and  Guy  Parker,  a  police 
officer,  received  a  phone  message,  and  in  re- 
sponse thereto  went  to  a  certain  place  in  the 
city  of  Miami  end  found  an  automobile  load- 
ed with  150  quarts  of  whisky. 

Kimball  testified  that  he  knew  the  de- 
fendants, and  on  the  21st  of  March,  1916,  he 
received  a  message  that  there  was  an  anto 
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coming  from  tbe  north  traveling  at  a  high 
rate  of  speed,  and,  with  Policeman  Parker, 
went  to  meet  It;  after  going  several  blocks 
they  found  a  car  stalled  at  the  foot  of  the 
bill,  and  the  defendant  Hall  was  standing 
behind  a  stamp  near  by,  and  shortly  after- 
wards the  defendant  Davis  and  one  Dave 
Pounds  appeared  with  a  team,  and  they 
arretted  Davis;  he  had  a  rope  with  him; 
the  car  was  a  flve-passenger  Ford;  that  they 
searched  Hall  behind  the  stump,  and  found 
on  his  person  a  number  of  38  cartridges  and 
a  scabbard  In  the  lap  robe,  and  also  found  a 
38  Smith  &  Wesson  pistol  near  where  he 
was  standing;  Kimball  asked  him  if  be  was 
In  the  habit  of  coming  through  there  with 
booze,  and  he  said  this  was  his  third  trip ; 
that  he  was  not  In  the  habit  of  baullag  wbis- 
ky.  but  be  was  in  Joplin  and  thought  he 
might  as  well  pick  up  a  few  easy  dollars  as 
not;  that  the  defendant  Davis  also  bad  a 
pistol  on  bim. 

Guy  Parker  testlfled  ttuCt  It  was  about 
two  o'clock  in  tbe  morning  when  he,  with 
Mr.  Kimball,  reached  the  car;  that  there 
were  148  qoarts  of  whisky  In  tbe  car;  that 
when  Davis  and  Pounds  came  they  dropped 
a  doubletree,  and  Davis  had  a  rope  in  his 
baud;  that  later  he  found  a  tag  on  the  in- 
ner tube  of  the  car  that  had  tbe  name  of 
"Davis"  on  It 

Pounds  testified  that  be  was  a  transfer 
man  in  Miami;  about  2  o'clock  in  the  morn- 
ing the  defendant  Davis  came  to  his  bam 
and  wanted  him  to  come  and  get  his  maclilne 
out ;  that  he  took  a  team,  rope,  and  double- 
tree, and  went  with  him ;  that  the  car  was 
down  In  a  hollow,  and  when  they  reached 
there  Policeman  Kimball  pulled  a  gun  and 
ordered  tbem  to  hold  up  their  bands. 

For  tbe  defense  Earl  Jacks(Hi  testlfled 
that  he  saw  two  men  driving  a  car  going 
south  in  the  direction  of  where  the  car 
stopped;  that  it  was  a  moonlight  nlgbt.  and 
the  two  men  he  saw  in  the  car  were  not  tbe 
defendants,  Davis  and  Ball. 

Earnest  licLemon  testified  that  be  lived 
at  Haskell,  and  tbe  defendants,  Davis  and 
Hall,  lived  at  Haskell ;  that  Hall  never  own- 
ed a  car,  and  Davis  owned  a  flve-passenger 
Ford,  but  sold  it  atwot  two  weeks  before  to 
a  man  that  worked  for  an  oil  company. 

It  is  a  sufficient  answer  to  the  cont^tions 
made  In  .the  def^dants*  brief  that  no  de- 
^murrer  was  Sled  to  tbe  information.  How- 
ever, we  find  that  the  information  is  sufficient 
in  every  way.  In  foct,  we  find  nothing  in 
the  record  of  whidi  the  defraidants  have  any 
Jnst  complaint  Counsel  urge  that  the  allega- 
tion in  the  Information  is  possession  with 
the  '^unlawful  Intent  to  dispose  of  tbe  same," 
and  that  there  was  no  evidence  showing  such 
intent  Tbe  evidence  shows  possession  of 
148  quarts  of  whisky.  That  In  itself  was 
Buffident  to  submit  the  issue  to  the  jury. 

Tarioos  crltletsms  are  made  In  the  defend* 


ants*  brief  upon  tbe  tnstmctions  ^ven.  Vie 
find  that  tbe  charge  of  tbe  court  fully  and 
fairly  covered  the  law  of  the  case,  and  the 
criticisms  made  are  not  well  founded. 

It  is  apparent  that  Justice  has  been  done^ 
and  the  Judgment  of  conviction  ought  not 
be  reversed,  except  for  some  plain  error  in 
tbe  proceedings  whldi  was  or  might  be  prei- 
ndlcial  to  the  defendants.  We  find  no  such 
error  in  the  record. 

The  Judgment  appealed  from  Is. therefore 
affirmed. 

ABMSXRONG  and  MATSON,  JJ.,  concur. 


(102  Kan.  178) 

STATE  ex  rel.  McCORMICK  t.  FISHBACK, 
Clerk  of  City  Court.     (No.  21602.) 

(Supreme  Court  of  Kansas.  Dec.  8,  1917. 
hearing  Denied  Dee.  28, 19170 

(SvUabiu  bjr  the  CourtJ 

1.  Glebes  of  Coorts  «=>8— REiiovAZ.—l3ur> 
FiciENCT  OF  Petition— Statute. 

A  petition  which  allegea  facts  soiEcient  to 
show  that  under  section  3810  of  tbe  General 
Statutes  of  181S.  it  waa  tbe  lefU  duty  ci  the 
clerk  of  the  city  court  of  Wichita  to  pay  into 
the  county  treasury  certain  costs  that  had  been 
collected  by  him,  and  which  alleges  a  willful 
failure  to  p«form  that  duty,  states  a  cause  of 
action  under  section  7603  of  the  General  Stat- 
utes of  1915  (Code  Civ.  Proc.  {  686a). 

2.  Clebks  of  Coubts  <9=a70  —  Payment  of 
Costs— Excuse  fob  Failubb— Statute. 

A  mlsunderatandiog  the  operation  of  sec- 
tioa  3310  of  tbe  General  SUtutes  of  1915  and 
of  chapter  1S3  of  tbe  Laws  of  1917,  when  nei- 
ther statute  is  complied  with,  is  not  a  suffident 
excuse,  on  the  part  of  the  clerk  of  tbe  city  court 
of  Wichita,  for  his  failure  to  pay  to  tbe  countjy 
treasurer  costs  that  should  have  been  so  paid  on 
the  first  Monday  of  August  1917. 

3.  Officees  «=»74  —  Removal  —  Judoicbnt  — 
Bab— E^XTBNT. 

A  judgment  rendered  in  favor  of  an  officer 
in  an  action  prosecuted  under  section  7603  of 
the  General  Statutes  of  1915  (C3ode  Civ.  Proc.  } 
686a)  is  a  bar  to  any  further  prosecution  under 
that  statute  as  to  all  acts  that  were  included 
in  the  petition  at  the  time  it  was  filed,  but  it  is 
not  a  bar  to  a  prosecution  for  acts  which  occur- 
red after  the  petition  was  filed,  which  were  not 
included  therem,  and  which  were  not  passed  on 
in  the  actitw. 

Original  qno  TTarranto  by  tbe  State  oC 
Kansas,  on  the  relation  of  Rosa  McCormick, 
against  J.  B.  Flsbback,  Clerk  of  tbe  City 
Court  of  Wichita  City,  in  Wichita  City 
Township,  in  Sedgwick  County.  Defendant 
removed  from  office. 

Koss  C.  Mccormick,  tilenn  Porter,  anfl 
Thomas  E.  Elcock,  all  of  Wichita,  for  plain- 
tiff. O.  H.  Bentley  and  E.  U  IToulke,  both 
of  Wichita,  for  defendant 

MARSHALL  J.  This  Is  an  original  pro- 
ceeding in  this  court,  brought  under  section 
7603  of  the  General  Statutes  of  1916  (Code 
Civ.  Proc.  S  686a),  to  remove  the  defendant 
from  tbe  office  of  cleric  of  the  dty  court  of 
Wichita  in  Wichita  City  tawnahU>  In  Seds- 
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wl(*  conntr,  for  fftUore  to  pay  over  to  the 
comity  treasurer  of  Sedgwick  county,  on  the 
first  Monday  In  August,  1917,  the  sum  ot 
H01.70,  costs  that  should  have  been  paid  to 
the  county  treasurer  on  that  day,  as  directed 
by  section  3310  of  the  General  Statutes  of 
1915. 

[1]  1.  The  petition,  among  other  tiUngs,  al- 
leges: 

"l^at  on  the  6th  day  ot  August,  the  same  be- 
ing the  first  Monday  in  the  month  of  Augmrt, 
1917.  said  J.  B.  Fisbbac^,  as  clerk  of  the  city 
court  as  aforesaid,  had  io  bis  possession  and 
onder  his  control,  or  should  have  had  In  his  pos- 
leasion  and  under  his  contK^  the  sum  of  ¥401.- 
70,  the  same  being  fees  and  costs  collected  by 
the  said  J.  B.  Fishback  during  the  month  ot 
Jnly  1917,  and  prior  thereto  in  civil  and  cnm- 
inaf  cases  in  the  office  of  the  clerk  of  the  dty 
conrt  as  aforesaid,  and  that  the  same  was  not 
fees  dee  witnesses  or  jurors  in  said  cases.  That 
oa  the  said  Oth  day  of  August,  the  same  being 
the  first  Monday  in  Augviat.  the   said  J. 

B.  Fishback  had  willfully  failed,  oeglected  and 
refnaed  to  pay  over  to  the  county  treasurer  of 
Sedgwick  county,  Kan.,  the  said  aum  of|^*"9* 
fees  and  costs  collected  by  Bald  J.  B.  Fishback, 
as  aforesaid.  That  said  sum  of'money  was  col- 
lected by  the  said  defendant,  J.  B.  Plahback, 
doiiDS  the  month  of  July,  1917,  and  prior  there- 
to, and  that  on  the  said  6th  day  ot  August,  1917, 
it  thereupon  became  the  duty  oijoined  by  law  on 
the  said  J.  B.  Fishback,  to  pay  over  such  sum 
<rf  1401.70,  then  in  his  hands,  and  held  by  him 
as  aforesaid,  into  the  county  treasury  of  Sedg- 
wick county,  ..Kan." 

The  defendant  demurs  to  the  petition  and 
mores  to  .qoash  it,  to  set  It  asid^  and  to 
hold  It  for  naiM^t  on  the  ground  that  the 
petlUon  does  not  state  facts  sufficient  to  con- 
atitnte  a  cause  of  action. 

Section  3S10  of  the  Graieral  Statutes  of 
WS  reads:  ■ 

"Tn  all  causes,  dvU  or  criminal,  brought  in 
said  court  [the  city  court  ot  Wichita],  there  ^all 
be  taxed  mereln  the  same  fees  as  are  allowed 
by  law  in  such  cases  before  justices  of  the  peace 
in  this  state,  and  when  the  same  are  collected 
th^  shall  be  paid  by  the  derk  ot  said  court, 
on  the  first  Monday  in  each  month,  to  the  coud- 
ty  treasurer  of  Sedgwick  county,  Kan.,  and  all 
such  costs  and  fees  shall  be  collected  as  is  iiro- 
vided  by  law  for  the  collection  of  costs  in  jus- 
tice courts  of  this  state,  and  said  county  treas- 
urer shall  credit  the  same  to  the  county  funds, 
and  give  duplicate  receipts  for  the  same,  one  of 
which  shall  on  the  same  day  be  deposited  with 
the  county  clerk  by  the  clerk  of  said  court,  to- 
getber  with  a  detailed  statement  of  the  items 
of  costs,  the  title  of  the  case  in  which  they  were 
paid,  and  the  name  of  the  parties  paying  the 
same:  Providing,  that  no  fees  of  witnesses  or 
jurors  shall  be,  so  deposited,  but  shall  be  paid 
rar  the  clerk  of  said  court  to  the  parties  to  whom 
tney  are  due." 

Section  7603  of  the  Oeneral  Statutes  of 
1915  (Code  OlT.  Proc  |  686a)  reads.  In  part, 
as  follows: 

"Every  person  holding  any  office  of  trust  or 
profit,  under  and  by  virtue  of  any  of  the  laws 
of  the  state  of  Kansas,  either  state,  distriot, 
connty,  township  or  city  office,  who  shall  will- 
fully misconduct  himself  in  office,  or  who  sbull 
wiluuUy  neglect  to  perform  any  duty  enjoined 
upon  sudi  officer  by  any  of  the  laws  of  the  state 
of  Kansas,  *  •  •  shall  forfeit  his  office  end 
shall  be  ousted  from  sndi  office  in  the  manner 
hereinafter  prorided." 


The  petition  alleges  facts  sufficient  to  show 
a  legal  duty  on  the  part  of  the  defendant  to 
pay  to  the  county  treasurer  the  money  In  his 
hands  belonging  to  Sedgwick  county,  and  also 
alleges  the  willful  failure  of  the  defendant 
to  perform  that  duty.  The  petition  states  a 
cause  of  action.  The  demurrer  Is  oTerruled, 
and  the  motion  to  quash  is  denied. 

[2]  2.  As  an  excuse  for  his  failure  to  pay 
the  money  to  the  county  treasurer  on  the  6th 
day  of  Au,gust,  the  dtfendant.  In  substance, 
alleges  that,  because  of  a  misunderstanding 
of  section  3310  of  the  General  Statutes  of 
1915  and  of  chapter  133  of  the  Laws  of  1917. 
confusion  arose  concerning  the  ttmes  of  mak- 
ing payments  to  the  county  treasurer,  and,  in 
substance,  further  allies  that  the  matters 
and  things  of  which  complaint  is  made  in  the 
petition  arose  out  of  that  confusion. 

Section  3310  at  the-  General  Statutes  of 
1915  requires  tliat  the  money  shall  be  paid  to 
the  county  treasurer  on  the  fired:  Monday  of 
each  month.  Chapter  133  ot  the  Laws  of 
1917  requires  that  all  money  received  shall  be 
deposited  with  the  county  treasurer  daily, 
and  that  all  disbursements  shall  be  made  by 
check  on  the  county  treasurer.  The  evidence 
discloses  that  the  defendant  did  not  comply 
with  either  of  these  statutes.  If  all  money 
received  had  been  deposited  dally  with  the 
county  treasurer,  when  the  first  Monday  of 
the  month  came,  all  the  money  then  due  the 
county  would  be  in  the  hands  of  the  county 
treasurer,  and  no  shortage  could  arise.  Con- 
fusion arising  out  of  a  misunderstanding  of 
the  operation  of  these  statutes  Is  not  an  ex- 
cuse for  failure  to  pay  the  amount  that  was 
due  the  county  on  the  6th  day  of  August, 
1917. 

[3]  3.  The  defendant,  lu  his  answer,  sets 
up,  as  a  bar  to  the  prosecution  of  this  action, 
a  judgment  rendered  lu  bis  favor  on  July  21, 
1917,  in  an  action  In  the  district  court  of 
Sedgwick  county,  which  action  had  been  com- 
menced on  July  2,  1917,  and  In  which  the 
state  of  Kansas,  on  the  relation  of  Ross  Mc- 
Cormlck,  county  attorney  of  Sedgwick  coun- 
ty, sought  to  oust  the  defendant  from  the  of- 
fice of  clerk  of  the  city  court  of  Wichita.  The 
flrat  petition,  filed  In  that  action  on  July  2, 
1917,  alleged  that  there  was  $4,080.65  in  the 
hands  of  the  defendant  on  June  30,  1917,  and 
that  the  defendant  failed  to  pay  that  amount 
to  the  county  treasurer  of  Sedgwick  county  as 
directed  by  law.  The  defendant  filed  a  mo- 
tion to  quash  that  petition,  and  the  plaintiff, 
on  July  13,  1917,  filed  an  amended  iwtition, 
and  on  July  20,  1917,  filed  another  amended 
petitl<xi.  In  the  last  amended  petition,  the 
plaintiff  alleged  that  on  June  30,  1017,  there 
was  $4,080.^  In  the  defendant's  hands  which 
had  been  received  and  collected  from  various 
sources  prior  to  June  30,  1916,  and  which  he 
failed  to  pay  into  the  county  treasury.  The 
court  sustained  a  motion  to  quash  that 
amended  petition.  The  plaintiff  stood  on  the 
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petltioD,  and  Judgment  was  rendered  in  favor 

of  the  defendant  for  costs, 

Tbe  evidence,  taken  by  a  commissioner  ap- 
I>olntedi  by  this  court,  shows  the  following 
facts:  On  tbe  first  Monday  In  August,  1917, 
$650.85  was  due  from  the  defendant  to  the 
county,  for  costs  that  had  been  paid  In  cases 
that  bad  been  closed  before  that  day.  Noth- 
ing was  then  paid  by  tbe  defendant  to  the 
county  treasurer.  On  August  8,  1917,  J.  H. 
McPherson,  county  auditor  of  Sedgwick  coun- 
ty, presented  a  bill  to  the  defendant  for  the 
amount  then  due  tbe  county  and  asked  the  de- 
fendant for  immediate  payment.  Nothing 
was  paid  until  August  15tb  when  $249.15  was 
paid.  In  September,  $900.88  additional  was 
paid.  Those  amounts  covered  all  that  was 
due  the  county  at  the  time  the  last  payment 
was  made.  After  tbe  Judgment  was  rendered 
In  tbe  district  court,  a  large  number  of  per- 
sons, witnesses  and  jurors,  who  had  fees  in 
the  hands  of  the  defendant,  demanded  and 
received  payment  of  tbe  amounts  due  tbem. 
On  August  0,  1917,  the  defendant  did  not 
have  In  his  hands  enough  money  to  pay  the 
amount  then  due  tbe  county  and  to  pay  those 
to  whom  fees  were  due.  He  obtained  from 
outside  sources  a  part  of  the  money  necessary 
to  pay  these  amounts.  The  defendant  bad, 
to  smne  extent,  commingled  the  funds  In  bis 
hands  as  derk  of  the  dty  court  with  his  In- 
dividual money. 

There  Is  nothing  In  the  evidence  to  show 
that  tbe  defendant  Intended  to  embezzle  any 
of  the  money  in  his  hands,  but  tbe  only  ctMiclu- 
sion  that  can  be  drawn  from  the  evidence  Is 
that  be  did  not  have  sufficient  money  to  pay 
what  was  due  to  the  county  treasurer  and 
to  Individuals.  Agents,  trustees,  receivers, 
guardians,  executors  and  administrators,  and 
public  officers  must  keep  the  trust  money  and 
property  in  tb^r  bands  separate  and  apart 
from  their  Individual  money  and  property, 
or  abide  the  consequences. 

The  judgment  in  the  district  court  of  Sedg- 


wick county  is  a  bar  to  all  matters  that  were 
included  In  tbe  petition  in  that  action,  but 
nothing  thatj  occurred  after  June  30,  1917, 
was  Included  in  that  petition  or  passed  on  in 
that  action ;  therefore  that  judgment  is  not  a 
bar  to  anything  that  occurred  after  June  30, 
1917. 

In  the  city  court,  In  cases  that  were  closed 
between  June  30  and  August  1,  1917,  the  de- 
fendant received  more  than  $100  that  he 
should  have  paid  Into  tbe  county  treasury  ca 
tbe  6th  day  of  August.  In  cases  that  were 
closed  between  July  21,  3917,  the  day  the 
judgment  was  rendered  In  the  district  court, 
and  August  1,  1917,  the  defendant  had  re- 
ceived more  than  $45  that  should  have  been 
paid  Into  the  county  treasury  on  the  6tb  day 
of  August.  These  amounts  were  Included  in 
the  $401.70,  which  Is  made  the  basis  of  this 
action,  and  which  the  defendant  admits  was 
due  on  the  6th  day  of  August.  These  several 
amounts  were  Included  In  the  demand  made 
on  the  defendant  by  the  county  auditor.  Tbe 
defendant's  JaHure  to  make  payment  on  the 
6tb  day  of  August  was  not  caused  by  any 
mistake  or  confusion  brou^t  about  by  a  mis- 
understanding of  the  law.  From  the  evi- 
dence, tbe  conclusion  must  be  drawn  that  the 
failure  to  make  payment  was  intentional, 
made  so  by  the  fact  that  the  def^dant  did 
not  have  the  money  with  wbldi  to  make  pay- 
ment ;  but,  whether  he  had  tbe  money  or  not, 
payment  was  enjoined  on  him  by  law,  and  his 
failure  to  make  that  payment  subjects  him  to 
this  proceedii^. 

When  the  defendant,  at  the  time  fixed  by 
law,  failed  to  pay  the  amotmts  that  had  been 
received  by  him,  he  was  guilty  of  willful  neg- 
lect to  perform  the  duty  enjoined  on  him  by 
section  3310  of  the  General  Statutes  of  1915. 

Under  the  law,  the  conclusion  is  Inevitable 
that  the  defendant  must  be  removed  from  the 
office  of  the  clerk  of  the  city  court  of  Wichita 
(Sty  township  in  Sedgwick  county,  and  It  im 
so  ordraed.  All  the  Justices  concurring. 
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RICABDO  et  aL  T.  CENTRAL  COAL  & 
COKE  CO.  et  al.   (No.  21472.) 
(Snprane  Court  of  Kamas.   E>ec.  8,  1917.  Re- 
hearing Denied  Dec  28,  1917.) 

(Byllabitt  hv  ihe  Court.) 

1.  Attobket  and  Client  ®=>  192(2)— Lien- 
Application  FOB  DiSTElBUTION  OF  PUNDS— 

Affi  DA  viTs—* 'Motion.  " 
An  application  for  the  distribution  of  a  fund 
against  which  several  attorneys'  liens  are  claim- 
ed is  a  motion,  and  the  Code  permits  the  use  of 
affidavits  at  tlie  hearing  thereof. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Motion.] 

2.  Witnesses  ^»260— Right  of  Cboss-Ex- 

AMIRATION— AtTOBNET's     LiENS— DiSTBIBU- 

TioN  OF  Funds.  , 
An  attorney,  whose  daim  of  lien  is  denied  at 
ACh  a  hearing  because  the  court  is  convinced 
from  his  own  testimony  that  he  Tias  performwl 
no  services  entitling  him  thereto,  has  no  stand- 
ing to  complain  of  the  refusal  to  allow  him  to 
cross-examine  the  makers  of  affidavits  used  in 
behalf  of  other  claimants. 

Appeal   from   District   Court,  Cheroliee 

County. 

Suit  by  Remigi  Ricardo  against  the  Central 
Coal  *  Coke  Company  and  others.  Judgment 
for  plaintiff  was  reversed  on  appeal,  and  a 
new  trial  ordered,  and  after  a  settlement,  F. 
B.  Wheeler,  C.  A.  McNeill,  and  Maurice  Mc- 
Neill, attorneys  for  platntlCT.  and  D.  G.  Smith, 
aed  claims  for  attorney's  fees.  From  an 
order  allowing  the  claim  of  Wheeler  and  the 
McNeills,  and  denying  that  of  Smith,  Smith 
appeals.  Affirmed. 

S.  L.  Walker,  of  Columbus,  and  D.  O. 
Smith,  of  Oirard,  for  appellant  F.  B.  Wheel- 
of  PittsbunE.  and  0.  A.  McNeill,  of  Oolum- 
btu;  for  appellees. 

MASON,  J.  Remigi  Ricardo  sued  the  Cen- 
tral Coal  &  Coke  Company  on  account  of  In- 
juries received  while  in  its  employ.  He 
recovered  a  judgment,  which  was  reversed 
upon  appeal  by  reason  of  the  instructions 
given  and  refused,  a  new  trial  being  or- 
dered. Ricardo  v.  Coal  &  Coke  Co.,  100 
Ean.  95,  163  Pac.  641.  Up  to  this  point  In 
the  litigation  he  was  represented  by  F.  B. 
Wheeler,  C.  A,  McNeill,  and  Maurice  McNeill. 
After  the  reversal  the  case  was  settled  for 
$2,500,  which  the  defendant  paid  Into  conrt. 
Claims  of  attorneys'  liens  were  made  by  the 
attorneys  .named,  and  also  by  D.  Q.  Smltli. 
A  bearing  was  had  upon  motions  for  the  dis- 
tribution of  the  fond.  The  court  allowed  the 
claim  of  Wheeler  and  the  McNeills,  and  de- 
nied that  of  Smith,  who  appeals. 

Smith  contends  (hat  he  had  an  oral  con- 
tract with  the  plaintiff  for  the  handling  of 
the  case  before  the  other  attorneys  had  had 
any  communication  with  him ;  that  while  he 
took  no  part  in  the  litigation  prior  to  the  re- 
versal of  the  Judgment,  the  settlement  was 
brought  atwut  by  Ms  efforts.  His  contentions 
an  disputed  by  the  plaintieF  and  the  other 
attorneys.    The  grounds  upon  which  a  re- 


versal is  asked  are  that  the  court  (1)  permit- 
ted the  appellees  to  Introduce  affidavits  in 
evidence,  the  makers  of  which  were  present 
at  the  time,  and  {2)  refused  to  allow  tlie  ap- 
pellant to  call  the  affiants  for  cross-examina- 
tion. 

[1]  1.  The  statute  provides  that  where  a 
judgment  npon  which  an  attorney's  lien  Is 
claimed  'is  paid  to  the  clerk,  the  court  or 
judge  may,  "on  application  of  any  party  Inter- 
ested," determine  the  amount  due  on  the  lien, 
if  any,  and  "make  an  order  for  the  distribu- 
tion of  said  moneys  according  to  the  respec- 
tive rights  of  the  parties."  Gen.  Stat.  1915, 
§  485.  The  application  referred  to  conforms 
to  the  statutory  definition  of  a  motion,  belt^ 
"an  application  for  an  order,  addressed  to 
the  court,  or  a  judge  in  vacation,  by  any 
party  to  a  suit  or  proceeding,  or  one  Inter- 
ested therein  or  affected  thereby."  Gen.  Stat. 
1915,  S  7460  (Code  Civ.  Proc.  §  556).  The  Code 
specifically  authorizes  affidavits  to  be  used 
"upon  a  motion."  Gen.  Stat.  1915,  g  72.54 
{Code  av.  Proc.  §  350).  It  Is  therefore  mani- 
fest that  no  error  was  permitted  In  allowing 
affidavits  to  be  Introduced. 

[2)  2.  Where  the  maker  of  an  affidavit  re- 
lating to  a  controverted  question  of  fact  ma- 
terial to  the  decision  of  a  case  is  present  at 
the  hearing,  the  refusal  of  the  court  to  allow 
him  to  be  cross-atamlned  by  the  opposing 
counsel  might  In  some  cases  be  regarded  as 
an  abuse  of  discretion,  because  of  its  amount- 
ing to  a  rejection  of  a  convenient,  effective, 
and  usual  means  of  testing  the  truth  of  tes- 
timony upon  which  the  investl|ta.tIon  may 
turn.  But  here  the  trldl  court  expressly 
stated  the  reason  for  disallowing  the  claim 
of  the  appellant  to  be  that  tt  was  convinced 
by  his  own  testimony  that  he  had  done  noth- 
ing to  entitle  him  to  a  lien.  A  cros^t-ezamina- 
tlon  of  the  witnesses  for  the  appellees  might 
have  tended  to  impair  the  dalm  of  the  other 
attorneys  to  a  Uen,  but  if  the  appellant  had 
no  lien  of  his  own  be  bad  no  standing  to 
challenge  theirs,  and  as  the  court  found  from 
his  own  statements  that  be  was  not  entitled 
to  a  lien,  he  manifestly  suffered  no  prejudice 
from  being  denied  an  opportunity  to  cross- 
examine  the  witnesses,  or  to  go  more  fully 
into  any  other  question. 

The  judgmoit  Is  affirmed.  All  the  Justices 
concurring. 

im  Kan.  287,  B62} 
BUBZIO  T.  JOFLTN  &  P.  BY,  GO. 
(No.  21224.) 

(Supreme  Court  of  Kansas.    Jan.  12,  1918. 
On  Rehearing,  March  Q,  1913.) 

(SyUabut  by  the  Court.) 

1.  Tbiai-  ®=33fi5(l)  —  AwswKHs  to  Special 
Questions— Facts  ob  Conclusions. 
Where  a  jury  has  been  properly  instructed 
concerning  negligence  and  reasonable  and  ordi- 
nary care  and  diligence,  the  answers  to  spedal 
quesdons  which  depend  for  their  interiffetation 
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<m  the  deflnltbm  of  tiiOBe  tenns  rtate  tacts  and 
not  condtulonB  of  law. 

2.  NeQUGEKC*  <»»05(1)  —  iMPtfTED  Neqij- 
OENCE— PaBEWT  and  CHILD. 
The  Degligeoce  of  a  father  In  driving  an  au- 
tomobile across  a  railroad  track  without  stop- 
ping, looking,  or  listening  cannot  be  imputed  to 
hie  ten  year  old  eon  who  is  riding  with  him. 

8.  Bailboads  <S»314  —  Pebsonal  Injury  — 

NbOUGBNCB  —  OB8TBT7CTION  OF  BlQHT  OV 

Wat. 

Liability  of  a  railway  company  for  in- 
juries to  thoee  riding  in  an  automobile,  sustained 
in  a  collision  with  a  train  at  a  highway  cross- 
ing, may  be  founded  on  the  company's  negli- 
gence  in  allowing  weeds,  grass,  and  brush  to 
grow  on  its  right  of  way  so  as  to  obstruct  the 
vision  of  those  riding  in  th^  automobile  while 
they  are  approaching  the  railway  track. 

4.  Tbial  <©=>359(1)  —  Genebal  Vebdict  — 
Special  Vebdiciv-Cossistejjcy. 
The  generaJ  verdict  must  stand  where  the 
answers  to  special  questions,  when  properly  in- 
terpreted so  as  to  support  ttiat  verdict,  are  con- 
sistent therewith  and  do  not  contradict  each 
other. 

Appeal  from  District  Court,  Cherokee 
County. 

Action  by  August  Burzlo,  by  bis  next 
friend,  Pauline  Burzlo,  against  the  Joplln  & 
Pittsburg  Baihvay  Company.  Judgment  for 
plalntiiT,  and  defendant  appeals.  AJHrmed. 

John  P.  Curran,  of  Pittsburg,  for  appellant. 
C.  A.  McMelll,  of  Columbus,  and  Maurice  Mc- 
Neill, of  Kansas  City,  Mo.,  for  appdlee. 

B£ABSHALL,  J.  The  defendant  appeals 
from  a  judgment  rendered  in  favor  of  the 
plaintiff  1!dt  Injuries  sustained  by  him  in  a 
railroad  cn>sslng  acddent 

The  plaintiff,  a  boy  ten  years  old,  was  rid- 
ing with  his  mother  in  the  rear  seat  of  an  au- 
tomobile driven  by  hla  father.  The  father 
attempted  to  di'Ive  the  automobile  across  the 
railway  track  in  front  of  an  approaching 
electric  car.  At  the  place  of  the  aoddent,  the 
txa.<£ls.  ran  In  a  straight  line  for  some  dis- 
tance north  and  south,  and  ran  parallel  with 
a  pnl^Ic  road  near  the  railroad  right  of  way. 
John  Barzio,  the  plaintiffs  father,  with  the 
plaintiff  and  the  plaintiff's  mother,  left  his 
home  to  go  to  Pittsburg,  and  for  some  dis- 
tance, going  north,  traveled  along  the  cdde  of 
the  defendant's  railroad  and  saw  the  car. 
with  which  the  antomcAUe  collided,'  going 
north.  The  electric  car  and  the  automobile 
passed  each  oth^r  once  or  twice  during  the 
trip.  At  the  place  of  the  accident,  a  road 
running  east  and  west,  crossed  the  railroad 
track.  About  5^  feet  west  of  the  track  and 
for  200  feet  sooth  of  the  east  and  west  road, 
there  was  a  hedge  whidi  prevented  a  view  of 
the  railroad,  and  betwem  the  hedge  and  the 
railroad  there  was  a  growth  of  bmsh,  weeds 
and  grass  which,  for  a  portion  of  liie  dis- 
tance, prevented  a  view  of  the  railroad 
from  the  public  road  ninnlng  east  and  west 
After  turning  east  fr<»n  the  road  mnulng 
north  and  south,  to  cross  the  railroad  trank 
and  for  abont   15  feet  from  the  railroad 


track,  there  was  on  unobstructed  Tlew  of  the 
track  to  the  south  for  200  f«rt  or  more.  Jobn 
Burzla  turned  ea^  and  attempted  to  cross 
the  railroad.  He  did  not  see  the  car  coming 
until  be  was  cm  the  track.  He  slowed  down 
his  car  before  he  crossed  the  track,  ^e 
electric  car  struck  the  automobile  and  In- 
jured the  plaintiff.  To  recover  for  that  in- 
jury, he  brought  this  action. 

The  plaintiff  alleged  that  the  defWdant 
negligently  permitted  the  growth  of  vegeta- 
tion, hedge,  weeds,  and  tmderbrush;  that 
the  defendant,  on  the  occasion  of  the  acdl* 
dent,  did  not  give  any  warning  of  the  ap- 
proach  of  the  electric  car ;  and  that  the  de- 
fendant failed  to  provide  the  electric  car 
with  good  and  sufficient  brakes  so  that  It 
could  be  quickly  stopped,  and  failed  to  pro- 
vide the  electric  car  with  a  good  and  suffi- 
cient whistle  or  other  signal  with  which  to 
warn  pereons  of  danger.  The  jury,  on  ques- 
tions requested  by  the  plaintiff,  made  special 
hudlngs  of  fact  as  follows: 

"No.  1.  Was  there  a  growth  of  hedge  or  grass 
or  weeds  or  underbrush  on  defendant's  right  of 
way,  that  obstructed  the  view  to  the  south  of 
one  traveling  past  in  an  automobile  on  the  road 
plaintiff  was  injured  on,  if  injured,  to  that  ex- 
tent that,  an  occupant  of  the  automobile  could 
not,  with  reasonable  and  ordinary  care  and 
diligence,  have  seen  the  approaching  car  until 
too  near  the  crossing  to  avoid  injury?  Answer: 
Tes. 

"No.  2.  Was  the  defendant  negligent  In  fail- 
ing to  keep  its  right  of  way  and  the  approach 
to  the  track  reasonably  free  from  weeds,  grass, 
and  underbrush,  thereby  obstructing  the  view 
of  cars  coming  from  the  south  by  persons  go- 
ing east  in  an  automobil^  until  practically  up- 
on the  tradi?  Answer:  Yes. 

"No.  3.  If  you  answer  questions  Nos.  1  and  2 
in  the  affirmative,  state  whether  or  not  such 
conditifms  contributed  to  plaintiff's  injury,  if 
any.   Answer:  Yes. 

"No.  4.  Was  the  defendant  negligent  in  faUiog 
to  give  reasonable  notice,  alarm,  and  warning 
of  the  approach  of  its  lino  car  to  the  crossing 
in  question?   Answer:  Tes. 

"No.  5.  Did  the  defendant's  agents  and  em- 
ployes in  charge  of  the  line  car  have  notice  and 
knowledge  of  the  fact  tbat  an  automobile  with 
occupants  was  approaching  the  crossing  in 
question?   Answer;  No. 

"Na  e.  Was  the  line  car  of  the  defendant 
equipped  with  a  whistle  for  giving  warning  or 
alarm?  Answer:  No. 

"No.  7.  Was  the  line  car  equipped  with  air 
brakes?    Answer:  No. 

"No.  8.  Did  tbe  plaintiff,  August  Bunio,  do 
anything  that  was  careless  or  negligent  at  or 
prior  to  the  time  of  his  injury  whloi  contributed 
thereto?    Answer:  No." 

On  questions  requested  by  the  defendant, 
the  jury  answered  as  follows: 

"Question  1.  How  fast  was  the  automobile  go- 
ing [miles  per  &our]  as  it  turned  east  and  ap- 
proached the  railroad  track?  Answer:  SSsht 
milea  per  hour. 

"Question  2.  How  many  feet  west  of  the  west 
line  of  the  railway  right  of  way  was  the  hedge- 
row which  plaintiEE  claims  obstructed  the  view 
of  tbe  driver  of  the  automobile?  Answer:  Vivm 
feet  6  inches. 

"Question  3.  How  far  south  down  the  railroad 
track  could  the  driver  of  the  automobile  have 
Been  the  approaching  electric  car  after  oe  turn- 
ed the  corner  and  just  before  he  drove  from  a 
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place  of  safety  onto  tb«  railroad  trade,  had  be 
stopped  the  automobile  and  looked  or  listened 
for  a  car?  Answer:  Fifteen  feet  west  of  track. 
8ee  200  feet. 

"Question  4.  Was  the  bell  or  gong  --n  the  elec- 
tric car  rung  or  sounded  as  the  car  approached 
the  road  crossing?   Answer:  Yes. 

"Question  5.  How  fast  was  the  electric  car 
foiug  [miles  per  boor]  when  tbe  motorman  saw 
that  the  driver  of  the  automobile  intended  ta 
try  to  cross  the  railroad  track  in  front  of  tbe 
electric  car?    Answer:   Twenty  milea. 

"Question  6.  '^bat  caution,  if  any,  did  the 
driver  of  the  automobile  exercise  after  tbe  turn 
east  was  made  and  as  he  approached  the  rail- 
road crossing  to  avoid  a  coUiuon  frith  the  elec- 
tric car?   Answer:  Slowed  down. 

"Question  7.  What  notice  or  warning,  if  any, 
did  the  motonnan  on  tbe  electric  car  have  that 
the  automobile  was  going  to  be  turned  at  tbe 
comer  and  go  east  across  the  railroad  before  tbe 
automobile  went  around  tbe  comer  and  onto  tbe 
railroad  track  in  front  of  the  electric  car?  An- 
•wer:  Didn't  have  any. 

"Question  8.  What  was  the  negligence,  if  any, 
that  caused  the  plaintiff's  injuries?  Answer: 
Not  properly  equipped. 

"Question  9.  How  far  south  was  tbe  railroad 
car  from  tbe  road  crossing  and  point  of  collision 
when  tbe  motorman  saw  and  realized  that  tbe 
driver  of  tbe  automobile  was  attemptiDg  to  cross 
the  railroad  in  front  of  the  electric  car?  An- 
swer: Forty  feet. 

"Question  10.  What  did  tbe  defendant  fail  to 
do  tiiat  it  should  have  done  that  caused  plain- 
tiff's injuries?  Answer:  Didn't  have  car  prop- 
txly  equipped  witii  air  brakes  and  whistle."^ 

[1]  1.  Tbe  defendant  argnes  that  the  spe- 
cial findings  of  the  jury  sbow  that  tbe  ver- 
dict should  bare  been  for  the  defendant,  and 
that  tbe  plaintiff  was  not  entitled  tu  judg- 
meat,  and  further  argues  that  the  answers 
to  questions  numbered  1,  2,  3,  and  4  of  those 
requested  by  the  platoUff  are  conclusions  of 
law.  This  argument  Is  not  good.  The  in- 
Btractlons  of  the  court  are  not  set  out  In  the 
abstract  In  the  absence  of  the  instructions, 
it  Is  presumed  that  they  properly  covered 
the  legal  propositions  embraced  in  each  of 
these  questions,  and  It  Is  further  presumed 
tbat  the  jury  followed  tbe  instructions  in  an- 
swering these  questions.  Under  proper  In- 
structions, these  answers  state  facts  and  not 
conclusions  of  law. 

[2]  2.  Under  the  evidence  and  under  tbe 
Oadings  of  the  Jury,  John  Burzio  was  guUty 
of  such  contributory  negligence  as  would  pre- 
vent him  from  recovering  any  damages  sus- 
tained by  lilm  In  tbe  accident,  for  the  rea- 
son that  he  attempted  to  cross  a  railroad 
track  without  stopping,  looking,  of  listening, 
although  there  was  a  place  of  safety  from 
which  bis  view  of  tbe  track  was  unobstruct- 
ed, and  from  which  he  could  see  the  ap- 
proaching car  for  a  distance  of  200  feet.  Ja- 
cobs T.  Railway  Ca,  97  Kan.  247,  154  Pac 
1023,  L.  R.  A.  lOlOD,  783 ;  Webe  v.  Railway 
Co.,  97  Kan.  794,  156  Paa  742,  U  R,  A. 
1916E,  455;  Bu^itou  v.  RaUway  Co.,  100  Kan. 
165,  163  Pac  801 ;  Williams  t.  Etailway  Co., 
100  Kan.  336,  164  Paa  260;  Moler  v.  Rall- 
my  Co.,  101  Kan.  280,  166  Pac.  488. 

Bot,  can  the  negligence  of  John  Burzio  be 
Imputed  to  tbe  plaintiff?  The  evidence  does 
&ot  sbow  tbat  the  plaintiff  exercised  or  at- 
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tempted  to  exercise  any  control  over  his  fa- 
ther while  he  was  driving  the  automobile.  A 
clear  statement  of  the  rule  of  law  governing 
the  recovery  of  damages  under  such  circum- 
stances is  found  lu  Corley  v.  Railway  Co.,  00 
Kan.  70,  133  Pac  556,  Ann.  Gas.  1915B,  764, 
as  follows: 

"The  question  presented  is  whether  he  is  to 
be  deemed  diargeable  with  the  negligence  ot 
tbe  driver.  lAe  doctrine  ^t  one  who  volun- 
tarily becomes  a  passenger  in  a  conveyance 
thereby  so  far  identifies  himself  with  the  driver 
that  be  caimot  recover  for  an  injury  negligently 
infiicted  by  a  third  person,  if  the  drivers  negli- 
gence was  a  contributing  cause,  never  gained 
much  of  a  foothold  in  this  country,  and  is  now 
repudiated  in  England,  where  it  originated. 
The  history  of  its  rise  and  decline  is  traced  in 
a  note  in  8  L.  R.  A.  (N.  S.)  597,  where  cases 
are  gathered'  illustrating  all  phases  of  tbe  sub- 
ject Save  in  a  few  jurisdictions  tbe  negligence 
of  a  driver  cannot  be  imputed  to  a  passenger 
who  in  fact  has  no  control  over  him.  Note,  9 
A.  &  E.  Ann.  Caa.  408;  note,  10  A.  &  E.  Ann. 
Gae.  1225;  note  Ann.  Gas.  1913B,  6S4.  See, 
also,  Denton  v.  Railway  Co.,  ante  [90  Kan.]  61 
1133  Pac.  558.  47  L.  R.  A.  (N.  S.)  820,  Ann. 
Cas.  1915B,  639].  This  rule  applies  in  the  case 
of  a  guest  who  is  ridi^  with  the  driver  for 
their  mutual  pleasure.  20  Cyc.  548-550;  note, 
8  I/.  R.  4.  (N.  S.)  648  ;  7  A.  &  E.  Encycl.  of  L. 
447,  448.  Where  two  persons  are  engaged  in  a 
common  enterprise,  using  a  conveyance  for  tbelr 
purpose,  each  is  said  to  be  responsible  for  thn 
acts  of  tbe  other,  but  for  this  situation  to  arise 
each  must  have  an  equal  right  of  control  29 
Cyc.  543;  note,  8  li.  R.  A.  (N.  B.)  628.  In  the 
present  case  the  jury  found  that  tbe  deceased 
was  riding  with  the  owner  of  the  automobile  as 
an  invited  guest  on  a  pleasure  trip.  The  de- 
fendant therefore  cannot  successfully  invoke 
the  doctrine  of  Imputed  negligence."  90  Kan. 
73,  74,  133  Pac.  5!^  (Ann.  Cas.  1915B,  764). 

In  the  Gorley  Case  an  automobile  was  neg- 
ligently driven  onto  a  railroad  track  and 
was  struck  by  a  passing  train.  In  tbat  case 
tbe  plaintiCTs  husband  was  a  guest  of  the 
driver  of  the  automobile,  and  was  killed  In 
the  accident.  See,  also,  City  of  Leavenworth 
V.  Hatch,  57  Kan,  57,  45  Pac.  65,  57  Am.  St. 
Rep.  309;  Reading  Township  v.  Telfer,  57 
Kan.  798,  48  Pac.  134,  57  Am.  St  Rep.  355 ; 
Williams  V.  Wlthlngton,  88  Kan.  809,  129 
Paa  1148;  Denton  v.  Railway  Co.,  90  Kan, 
51,  133  Pac  558,  47  I*  R,  A.  (N.  S.)  820,  Ann. 
Cas.  1915B,  639;  Anthony  v.  Klefner,  96 
Kan.  194,  198,  150  Pac  524,  L.  B.  A.  1915F, 
876,  Ann.  Cas.  1916E,  264;  Denton  v.  RaU- 
way Co.,  97  Kan.  498,  155  Pac  812 ;  AngeU  v. 
Railway  Co.,  97  Kan.  688,  156  Pac  763. 

The  negligence  of  John  Burzio  cannot  be 
Imputed  to  tbe  plaintiff. 

[3]  3.  The  defendant  contends  that  it  was 
not  negligent,  and  that,  therefore.  It  Is  not 
liable  to  the  plaintiff  for  tbe  damages  sus- 
tained by  bim.  This  contention  Is  good  If 
the  defendant  was  not  negligent,  but  the  con- 
tention Is  not  good  If  the  defendant  was  neg- 
ligent The  petition  charged  that  the  defend- 
ant was  negligent  In  permitting  vegetation, 
hedge,  weeds,  and  underbrush  to  grow  on  Its 
right  of  way  so  as  to  obstruct  the  view  of 
the  railroad  track  from  any  one  traveling 
on  the  road  running  east  and  west  The  jury 
found  tbat  the  defendant  was  negligent  Id 
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fftlUng  to  ke^  Its  rlgbt  of  way  free  from 
weeds,  grass,  and  onderlmisb.  In  Corley  t. 
BaUway  Ga,  90  Kan.  70,  183  Pac.  656,  Ann. 
Caa  191SB.  704,  tbls  court  said: 

"liability  of  ■  railway  company  for  injuries 
occasioned  by  a  collision  at  a  hignwa?  crossing 
may  b«  founded  upon  its  negligence  in  allowing 
unnecessary  obstructions  to  vision  to  exist  np- 
on  the  right  of  way."    Syl.  par.  1. 

In  the  Corley  Case,  this  court  carefully  ex- 
amined the  question  now  under  discussion 
and  reached  the  conclusion  Just  stated. 

[4]  4.  It  is  urged  that  the  findings  of  the 
jury  were  contradictory  to  each  other  and 
to  the  general  verdict,  and  It  Is  also  urged 
that  Judgment  should  have  been  for  the  de- 
fendant. The  special  questions  should  be  in- 
terpreted so  as  to  support  the  general  ver- 
dict rather  than  so  as  to  overturn  and  de- 
stroy It.  Solomon  R.  Co.  t.  Jones,  34  Kan. 
443.  8  Pa&  730;  U.  P.  Ry.  Co.  v.  Fray,  43 
Kan.  750,  23  Pac.  1039;  Jackson  v.  Llnnlng- 
ton,  47  Kan.  396,  28  Pac  173,  27  Am.  St 
Rep.  300;  Kansas  City  v.  Slangstrom,  63 
Kan.  431,  36  Pac.  706;  Railroad  Co.  v. 
Swarts,  68  Kan.  235,  244,  48  Pac.  953;  Mac- 
Elree  v.  Wolfersberger,  59  Kan.  10^,  52  Pac. 
69;  Osbum  v.  Railway  Co.,  75  Kan.  746,  90 
Pac.  2S9 ;  Lewellen  t.  Gas  Co.,  85  Kan.  117, 
121,  116  Pac.  221 ;  McClaln  v.  Railway  Co., 
SO  Kan.  24,  28,  130  Pac.  646,  Ann.  Caa.  1914E, 
699;  Orr  V.  Railway  Co.,  98  Kan.  120,  123, 
157  Paa  421 ;  Tarln  v.  Railway  Co.,  98  Kan. 
606,  608,  158  Pac.  874. 

None  of  the  special  findings  contradicts, 
but  ail  are  consistent  with,  the  finding  that 
the  defendant  was  negligent  in  allowing 
weeds,  grass,  and  brush  to  grow  on  Its  right 
of  way.   That  finding  supports  the  verdict 

The  Judgment  Is  affirmed.  All  the  Justices 
concurring. 

On  Rehearing. 

In  a  petition  for  a  rehearing,  the  defendant 
challenges  the  correctness  of  a  statement  made 
io  the  opinion  found  in  Hurzio  v.  Railway  Co., 
102  Kan.  287,  171  Pac.  361.  That  statement 
is  as  follows:  "It  is  urged  that  tiie  findings  of 
the  jury  are  contradictory  to  each  other."  The 
(lefeodtmt  contends  that  this  matter  was  not 
presented.  An  examination  of  the  defendant's 
brief  discloses  that  the  contention  is  correct 
This  matter  was  not  urged  as  a  ground  for  re* 
versing  the  judgmeut  of  the  trial  court  The 
opinion  that  has  been  rendered  is  modified,  by 
striking  out  all  reference  to  the  findings  of  the 
jury  being  contradictory  to  each  other.  With 
this  modification,  the  opinion  is  adhered  to. 


(101  Kan.  215)   

HARWOOD  T.  CHICAGO,  R.  I.  ft  P.  RT.  CO. 

(No.  21294.) 
(Supreme  Court  of  Kansas.    June  9,  1917. 
Rehearing  Denied  Dec  8,  1917.) 

(8yttabu$  ly  tht  OourtJ 

1.  Death  *=>9, 38— Repeal  of  Statotb— Lim- 
itation OF  AonoN. 
The  statute  authorizing  the  maintcsance  of 
an  action  to  recover  damages  where  the  death  of 
one  results  from  the  wrongful  act  or  omission  of 
another,  and  which  provides  a  limitation  as  to 
the  time  an  action  must  be  brought  and  as  to 
tlie  amount  of  recovery  (Civ.  Code,  1  419  [Qen. 
St  1915.  S  7323]),  was  not  repealed  by  the  Em- 
ployers' IdabiUty  Act  (Laws  1911.  a  239),  and 


as  the  latter  act  contains  no  provisionB  limiting 
the  time  within  which  actions  shall  be  brought 
nnder  it  to  recover  damages  for  death  negligent- 
ly and  wrongfully  caused,  the  limitatioD  pro- 
scribed in  the  death  statute  governs;  and  where 
the  action  Is  not  brought  wftnln  two  years  a^r 
the  cause  of  action  accrues,^  It  is  barred. 

2.  Death  <S=38  —  Action  fob  WnoifQirnc 
Dkato— Limitation— Ejtect. 
As  the  provision  of  the  death  statute  refer- 
rsd  to  is  a  umitatlon  not  <hiIj  upon  the  remedy, 
but  also  upon  th«  right,  and  as  the  right  is  lost 
if  the  action  Is  not  brought  wtt^in  the  prescribed 
timet  any  repreeentaticHi  or  agreement  of  an 
agent  of  the  defendant  which  may  have  induced 
delay  will  not  estopp  the  defnidant  from  daim.- 
ing  th«  benefit  of  the  Bndtatlon. 

Appeal  from  District  Court,  Jewell  County. 

Action  by  W.  J.  Harwood.  as  administrator 
of  the  estate  of  Otis  E.  Harwood,  deceased, 
against  the  Chicago.  Rock  Island  &  Pacific  Rail- 
way Company.  Prom  a  judgment  overruling 
its  demurrer  to  the  petition,  defendant  appeals. 
Reversed,  and  cause  remanded,  with  directions 
to  sustain  the  demurrer  and  to  enter  judgment 
for  defendant. 

Paul  E.  Walker  and  Luther  Burns,  both  of 
Topeka,  and  R.  W.  Turner,  of  Mankato,  for  ap- 
pellant. W.  R.  Mitchell  and  White,  Mahia  & 
Mahln,  all  of  Maukato,  for  appellee. 

JOHNSTON,  C.  J.  W.  J.  Harwood,  the 
father  of  Otis  E.  Harwood,  as  administrator 
of  the  latter's  estate,  brought  this  action 
against  the  Chicago,  Rock  Island  &  PadQc 
Railway  Company  to  recover  damages  for 
negligently  causing  the  death  of  the  decedent 
while  the  latter  was  in  defendant's  employ. 
From  the  judgment  of  the  district  court  over- 
ruling the  defendant's  demurrer  to  the  peti- 
tion, the  latter  appeals. 

The  petition  was  filed  September  13,  1916. 
and  the  substance  of  its  allegations  was  aa 
follows:  On  January  14,  1914,  the  deceased, 
a  boy  16  years  old  and  inexperienced  In  rela- 
tion to  the  dangers  of  electricity,  was  work- 
ing under  the  direction  of  defendant's  fwe- 
man  in  measuring  the  height  of  certain  high- 
power  electric  light  wires  crossing  the  de- 
fendant's right  of  way.  Through  the  negli- 
gence of  defendant  in  using  for  that  purpose 
a  tapellne  which  contained  metal  strands, 
the  boy,  who  was  instructed  to  hold  one  end 
of  the  tape  line  while  the  other  was  thrown 
over  the  electric  wires,  was  Instantly  killed 
by  a  heavy  chaise  of  electricity  ccmducted 
to  bis  hody  from  the  wires  above.  It  was 
also  alleged  that  a  former  action  for  the 
same  cause  was  brought  on  May  7,  1915,  by 
W.  J.  Harwood  and  Mary  Harwood,  the  par- 
ents of  the  deceased,  against  the  defendant 
herein,  and  also  the  Concordia  Electric  Light 
Oompany,  and  that  before  that  acticm  was 
commenced  the  defendant  railway  company 
had  r^resented  to  the  Harwoods  that,  if 
they  would  join  the  electric  light  company 
as  a  defendant  in  that  action,  then  in  the 
event  that  a  prima  facie  showing  was  made 
of  the  liability  of  the  railway  company  the 
latter  would  pay  to  the  Harwoods  the  sum 
of  $2,500  as  damages  for  the  death  of  their 
son.  It  was  further  alleged  that  the  long 
delay  In  bringing  the  present  action  was  doe 
to  the  fact  that  Via  Harwoods  bdiered,  re- 
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Ued  Dpon,  and  acted  iq;>on  Uie  rqiresaitatlons 
made  by  tbe  railway  conqKuiy,  and  that  there 
was  no  laclkes  tipon  tbe  part'  of  the  Harwoods. 
tb^  attomeTt  <"  tbe  plalntilt  berein,  and 
Oat  fhe  former  action  was  on  M ardi  8, 1916, 
vpoa  a  demnrror  filed  by  the  railway  com- 
pany, dismissed  aa  to  It  olberwlse  tban  upon 
tbe  merits  and  ^tbout  a  trial  of  the  Issues. 

The  abstract  contains  part  of  the  record 
(tf  the  former  action  and  from  the  Journal 
entry  of  Judgment  it  ^pears  that  at  the 
dose  of  plaintiffs'  evidence  a  demnrrer  there- 
to by  tbe  railway  company  was  sustained 
upon  the  sole  ground  that  the  plaintiffs  did 
not  have  tbe  l^al  capacity  to  sue,  and  that 
a  demurrer  by  the  Concordia  Electric  Ught 
Company  was  oTermled,  and  the  cause  pro- 
ceeded against  the  latter,  with  a  resulting 
Terdlct  in  its  favor.  No  appeal  was  taken 
tj  the  plaintiffs  In  that  action  from  the 
orders  or  Judgment  rendered. 

[1]  The  ground  of  the  defendant's  demur- 
rer to  the  petition  was  that  the  petition  .did 
not  state  sufficient  fticts  to  constitute  a  cause 
of  action,  or  rather  that  the  cause  of  action 
was  barred  by  tbe  statute  of  limitations. 
Ihe  main  question  upon  which  tbe  parfles 
divide  is  whether  or  not  the  limitation  in 
the  death  statute  (Civ.  Ck>de,  S  419  [Gen.  St 
1915,  S  7323])  applies.  Plaintiff  contends 
that  the  action  was  brought  tmder  the  Em- 
ployers' Uabillty  Act  (Laws  1911,  c.  239  [Gen. 
Stat  1915,  {  84801),  and  that,  as  no  llmlta- 
tlon  is  prescribed  in  the  act  Itself,  and  as  tbe 
action  is  upon  a  liability  created  by  statute, 
tbe  general  limitation  which  gives  three 
years  after  a  cause  of  action  accrues  In 
which  to  commence  the  action  Is  the  one 
which  governs.  Plaintiff  argues  that,  If  the 
legislature  had  intended  to  place  a  limita- 
tion upon  the  liability  created  by  the  act 
It  would  have,  been  expressed  In  tbe  act,  as 
was  done  la  the  death  statute,  and,  as  no 
limitation  Is  attached  to  the  right  to  sue, 
the  action  may  be  brought  within  the  time 
prescribed  In  tbe  general  statutes  of  limita- 
tions. 

Tlie  Employers'  Liability  Act,  under  which 
tbe  action  was  brought,  Is  the  Inter  act,  and 
it  provides  that  all  previous  acts  and  parts 
of  acts  so  far  as  they  conflict  wltb  any  of 
the  provisions  in  this  act  are  r^ealed.  Be- 
ing tbe  latest  expression  of  the  legislative 
will,  all  repugnant  provisions  in  former  stat- 
atea  must  be  deemed  to  be  bu^ratlve.  Hie 
death  statute  and  the  Employers'  Liability 
Act  both  provide  that  a  recovery  may  be  bad 
where  death  has  been  caused  by  the  wrong 
or  neglect  of  another.  Under  both  statutes 
actions  may  be  brought  by  tbe  personal  rep- 
resentatives of  the  deceased,  but  under  the 
death  statute  tbe  widow  or  next  of  kin  may 
bring  tbe  action  If  the  deceased  was  a  non- 
resident, or  if,  being  a  resident  no  personal 
representative  has  been  appointed.  By  the 
deatb  statute  the  damage  Inures  to  the  ex- 
dnslre  benefit  of  tbe  widow  and  children  or 
tbe  next  of  kin  of  the  deceased,  while  In  the 
later  act  the  damages  are  for  the  benefit  of 
widow  and  children,  husband  and  children. 


or  diildren  or  mother  or  tether  of  the  de- 
ceased, and,  if  none,  then  to  the  next  of 
Un  dependent  upon  Oi%  emidoyC  Hi  an  a(V 
ti<Hi  brought  under  the  deatii  statute  the  com- 
mon-law  defense  of  contribut<my  negligence 
of  and  assmnpdoa  of  risk  by  the  deceased 
are  available  to  tbe  defendant,  wbile  under 
the  later  act  neither  la  a  def^ns^  but  the 
damages  may  be  mltli^ted  by  the  contribu- 
tory negligence  of  the  deceased  to  tbe  extent 
of  the  negligence  attributable  to  him.  The 
earlier  statute  covers  only  liabilities  for 
death  which  result  from  a  wrongful  act  or 
omission,  while  tbe  later  one  makes  a  rail- 
road omipany  Uable  for  injuries  to  its  em- 
ploy&  who  survive,  and  also  in  case  of  the 
death  of  an  employ^  resnltlDg  in  whole  or  In 
part  from  tbe  negligence  of  any  officer,  agent, 
or  «npIoye  of  tbe  railroad  company ;  and  it 
also  enumerates  a  great  number  of  insuffl' 
daides  and  defects  in  the  railroad.  Its  OQulp- 
ment.  machinery,  and  appliances,  upon  which 
a  liaUUty  will  arise.  Under  the  death  stat- 
ute no  provision  Is  made  for  setting  off  in- 
demnity or  insurance  that  may  have  been 
paid  to  tbe  injured  employe,  while  under  the 
employers'  liability  statute  tbe  railroad  com- 
pany may  set  off  any  sum  contributed  or 
paid  to  any  insurance,  relief,  benefit,  or  in- 
demnity that  may  have  been  paid  to  the 
injured  employ^  on  account  of  the  death  for 
which  the  action  is  brouf^t  In  the  death 
statute  there  is  a  provision  limiting  the 
amount  of  damages  thot  may  be  recovered 
for  death  to  $10,000,  but  tbe  Employers'  Ua- 
billty Act  doea  not  place  any  limitation  upon 
the  amount  of  recovery,  nor  does  it  refer  to 
the  question  of  limitation  of  amount  The 
death  statute  has  the  express  limitation 
which  Is  brought  directly  in  question  In  this 
action  that  tb»  action  fbr  deatb  must  be 
brought  within  two  years,  while  tbe  Em- 
ployertf  UaUlity  Act  makes  no  refermce 
whatever  to  the  time  In  which  an  action  may 
be  brought.  While  tbe  later  act  Is  mudi 
broader  in  its  scope  than  tbe  earllw  one,  and 
wbile  both  cover  some  of  tbe  same  sabject- 
matter,  there  are  important  provisions  of 
the  earlier  one  not  covered  by  tlie  later  one^ 
and  manifestly  such  prorlaions  have  not  been 
repealed.  There  was  no  express  repeal  of 
tbe  old  statute,  and  to  otherwise  effect  a  re- 
peal the  legislative  purpose  muat  be  dearly 
indicated. 

In  St^hma  t.  Ballou,  2t  Kan.  694,  it  was 
said: 

"It  the  provisions  of  die  old  act  and  of  the  new 

can  be  reconciled  by  any  possible  mode  of  inter- 
pretation or  construction,  if  the  old  act  and  tba 
new  can  both  be  given  force  and  effect  accord' 
ing  to  their  terms  and  under  any  circumstances, 
then  it  should  never  be  held  that  one  overturns 
and  destroys  tbe  other,  but  both  should  be  given 
fuU  force  and  effect"  27  Kan.  601. 

Tbe  general  rule  is  that  If  there  is  a 
plBia  and  Irreconcilable  r^ugnflncy  between 
some  of  the  provisions  of  the  old  statute  and 
of  the  new,  and  as  to  others  there  is  no  con- 
flict the  repugnant  provisions  of,  the  old  must 
be  deemed  to  be  repealed,  but  the  other  pr<N 
visions  wiU  be  given  eff^^^^^(J{)^^^ 
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pealed  only  to  the  extent  of  the  repugnancy 
Homaday  t.  State,  63  Kan.  499,  65  Pac.  656 ; 
Newman  v.  Lake,  70  Kan,  848,  T9  Pac.  675; 
State  T.  Hoover,  78  Kan.  863,  98  Pac  276; 
86  Cyc.  1073. 

As  we  have  seen,  there  are'  Important  gen- 
eral provisions  of  the  old  statute  not  In  the 
new,  and  there  is  scope  for  the  operation  of 
these  in  an  action  to  recover  damages  for 
death  occasioned  by  wrong  and  neglect.  The 
limitations  upon  the  amount  of  recovery  and 
In  the  time  within  which  actions  shall  be 
brought  In  death  cases  are  general  Code  pro- 
visions which  have  been  In  force  for  many 
years  and  appear  to  be  as  ai^llcable  to  death 
cases  under  the  new  statute  as  under  any  of 
the  preceding  ones. 

The  question  can  hardly  be  regarded  as 
open  to  further  Inquiry  or  interpretation 
since  the  decision  in  Cheek  t.  Railway  Co., 
89  Kan.  247,  131  Pac.  017.  There  a  recent 
statute  was  under  consideration  which  pro- 
vided, among  other  things,  that  an  owner, 
lessee,  or  operator  of  a  coal  mine  should  be 
liable  to  the  widow  and  heirs  of  a  miner  who 
lost  his  life  throuf^  the  willful  failure  of 
sncb  owner,  lessee,  or  operator  to  provide  toe 
the  safety  and  protection  of  miners  In  the 
way  the  statute  requires.  Gen.  Stat.  1915, 
I  6280.  act  did  not  prescribe  the  pro- 

cedure nor  fix  any  limitation  as  to  when  an 
action  should  be  brought  under  it  nor  yet  as 
to  the  amount  of  recovery,  and  It  was  held 
that  actions  under  It  toolc  the  same  form  and 
course  as  If  conducted  under  the  general 
Code  provisions  relating  to  death  by  wrong- 
ful act  It  was  said: 

"No  procedure  is  prescribed  for  the  enforce- 
ment of  tbe  right,  and  whenever  the  Legislature 
gives  an  action,  but  does  not  designate  the  kind 
of  action  or  prescribe  the  mode  of  procedure 
therein,  such  nctlon  shall  be  held  to  be  tbe  civil 
action  of  th«  Code  of  Civil  Procedure  and  shall 
be  proceeded  in  accordingly.  Civ.  Code,  |  752. 
The  result  is  that  the  mining  statute  take«  its 
place  among  tbe  provisions  of  the  Code  of  Civil 
Procedure  relating  to  death  b;  wrongful  act,  and 
becomes  subject  to  those  proTislons  in  all  respects 
Bot  differentiated  by  the  mining  statute  itself. 
The  action  must  be  brought  within  two  years; 
the  damages  cannot  exceed  J10,000;  and  tbey 
are  to  be  distributed  in  the  same  manner  as  per- 
sonal property  of  the  deceased."  89  Kan.  254, 
131  Pac.  62a 

There  la  a  close  Mmtlarity  between  that 
case  and  this  one,  and  the  rale  there  adopted 
Is  a  govemli^  precedent  as  to  the  applica- 
tion of  the  statute  of  limitations  la  tbe  pres- 
ent case.  The  Employers'  liability  Act  takes 
its  place  In  tbe  statutes  of  the  state  and  is 
subject  to  the  general  provt8i<ais  of  tbe  Code 
applicable  to  the  different  provisions  of  that 
act,  and  an  action  brought  under  It  for  recov- 
ery of  damages  for  the  death  of  an  employ^ 
is  subject  to  and  must  be  tried  under  the 
rules  of  civil  procedure  not  inconsistent  with 
the  provisions  In  the  act  itself.  There  being 
no  limitation  in  tbe  new  act,  the  one  pre- 
scribed by  the  Code  In  death  cases  Is  ap- 


plicable, and,  as  tbe  case  was  not  brought 
within  that  time,  the  plalntifTs  cause  of  ac- 
tion was  eflfectually  barred. 

[2]  The  view  taken  makes  It  unnecessary 
to  pass  upon  the  question  so  much  argued 
whether  the  decision  In  the  case  brought  by 
the  parents  of  the  deceased  to  recover  dam- 
ages for  the  death  of  their  son  In  which  tha 
court,  upon  a  demurrer  to  the  evidence,  de- 
cided that  they  were  not  entitled  to  a  recov- 
ery, and  from  which  It  appears  no  appeal  was 
taken,  constituted  a  bar  to  the  action  sub- 
sequently brought  by  the  administrator.  It 
was  alleged  that  cme  reason  for  the  delay  in 
brining  the  present  action  was  that  the 
claim  agent  of  the  defendant  told  the  parents 
of  the  deceased  and  their  attorney  that.  If 
a  suit  was  brought  against  the  defendant, 
and  also  the  electric  light  company,  and  m. 
prima  facte  showing  of  liability  was  made, 
the  railway  company  would  pay  th^  $2,000 
as  damages,  and  that  they  brought  such  an 
action,  wbldi  was  not  decided  nntll  Marcb 
8, 19ip,  more  than  two  years  after  the  deatb 
ck  the  son.  It  would  seem  from  the  result 
tn  that  case  that  a  prima  fade  showing  of 
liability  was  not  made  as  a  demurrer  to  thdr 
evidence  was  sustained  by  the  trial  court. 
Besides,  tbe  limitation  in  question  fs  not  only 
a  limitation  upon  the  remedy,  but  also  upou 
the  r^bt,  and  the  right  is  lost  If  the  action 
la  not  brougbt  within  the  prescribed  time. 
Hamilton  t.  H.  &  St  J.  Rid.  Co..  39  Kan.  56, 
18  Pac.  67;  Rodman  v.  Railway  Co.,  66  Kan. 
645,  70  Pac  642.  58  li.  R.  A.  704. 

In  Bement  t.  Grand  Rapids  ft  t.  Ry*  Cn,' 
(Mlcb.)  160  N.  W.  424,  it  was  held  that  where 
a  statute  create  a  liability  where  none  ex- 
isted, and  the  limitation  of  the  remedy  Is  m. 
limitation  of  the  tight  the  fact  tiiat  an 
agreement  or  fraudulent  represnitatloTia  have 
been  made  by  the  defendant  will  not  estop 
him  from  claiming  the  benefit  ef  the  statute. 

The  theory  is  Giat,  a  condition  being  at- 
tached to  the  right,  tt  must  be  enforced  with- 
in the  time  fixed.  In  such  case  the  condi- 
tion really  becomes  a  part  of  Uie  ri^t,  and 
the  rlf^t  Is  lost  if  the  time  is  disregarded. 
It  follows  that  tbe  decision  of  the  trial  court 
overruling  the  demurrer  to  Qie  petition  must 
be  reversed,  and  the  cause  remanded,  wltli 
directions  to  sustain  the  demurrer  and  enter 
Judgment  for  the  defendant  All  the  Jostlcee 
concurring. 

^  (S4  Colo.  4oe> 

DENVER  ft  R.  G.  R.  CO.  T.  DUFFZ. 
(No.  9S43.) 

(Supreme  Court  of  Colorado.    March  4,  1918.) 

Justices  of  th«  Peace  «=al59(12)— Aphsal — 
BbNO. 

Bcv.  St.  1908,  S  3S53,  providing  that  a  party 
appealing  from  a  justice  court  judgment  sbaU 
not  be  prejudiced  by  the  informality  or  icsuffi- 
ciency  of  the  bond  if  he  give  a  good  bond  within 
a  reasonable  time,  applies,  although  tbe  original 
bond  was  signed  only  by  the  surety  and  not  by 
tbe  appealing  party. 
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Error  to  Lal»  Ooonty  Oonrt;  TlKHnas  T. 
0^ab<mey,  Jadse. 

Actum  by  Mike  Daffy  against  tlie  DenTer 
ft  Rio  Grande  Kallroad  Ccmpany  before  a 
justice  of  tbe  peace.  Defendant's  appeal  to 
tbe  county  court  was  dismissed,  and  It  brings 
error.  Reversed  and  remanded.  vri\h  direc- 
tions. 

E.  N.  Clark  and  G.  A.  Luxford,  both  of 
Denver,  and  J.  W.  (^arke.  of  LeadviUe,  for 
plaintiff  In  error.  .Tames  T.  Hogan,  of  Lead- 
Tille,  for  defendant  in  error. 

HILL,  C.  J.  This  actl<m  was  Instituted  by 
the  defendant  in  error  before  a  justice  of  the 
peace.  Upon  appeal  to  the  county  court,  he 
moved  to  dismiss  the  a^>eal  for  the  reason 
that  no  appeal  bond  had  been  given ;  the  pur- 
ported bond,  filed  and  approved,  not  being 
signed  by  the  defendant,  but  by  its  surety  on- 
ly. This  motion  was  granted,  and  the  action 
dismissed,  without  giving  the  defendant  an 
opportunity  to  furnish  a  gOod  bond.  In  this 
the  trial  court  erred.  In  such  cases,  section 
3^,  Rev.  Stats.  1908,  gives  to  the  defendant 
a  reasonable  time  within  which  to  file  a  good 
and  sufficient  bond.  Schofleld  v.  Felt,  10 
Colo.  146,  14  Paa  128.  The  contention,  be- 
cause the  bond  was  not  signed  by  the  defend- 
ant, that  it  was  no  bond,  hence  section  8853, 
supra,  does  not  apply,  is  not  well  taken. 
Wheeler  v.  Kuhn.  9  Colo.  196, 11  Pac.  97. 

While  this  case  is  now  being  presented  on 
application  for  supersedeas  only,  it  is  con- 
trolled by  former  cases,  involving  tbe  same 
points,  which  are  not  now  debatable  In  this 
jurisdiction ;  for  this  reason  we  are  of  opln- 
l«i  that  It  should  be  finally  disposed  of  at 
this  time.  The  judgment  will  be  reversed, 
and  the  cause  remanded,  with  directions  to 
vacate  the  order  of  dismissal,  and  give  to  the 
defendant  a  reasonable  time  within  which  to 
execute  and  have  approved  an  appeal  bond. 

Reversed  and  remanded,  with  directions. 

WHETS  and  TELUGR,  33^  concur. 

(64  (Mo.  tm 

POOR  V.  WILSON,  Oonnty  l^eamir«r. 
(Nb.  8858.) 

(Sapreme  Court  of  Colorado.   March  4,  1918.) 

Waters  and  Watkb  Ooubses  *=»231  — Ibbi- 
GATioN  DiffraioT^TiXES— Bonds— Patmint 

OP  INTKBEST. 

Where  an  Irrigation  district  bad  five  issues 
of  bonds  oatstandine  and  tbe  tax  for  one  year 
eorered  interest  on  all  of  such  issues,  a  property 
owner  within  the  district  could  not  use  interest 
coupons  clipped  from  one  issue  of  bonds  to  pay 
that  portion  of  his  tax  on  other  issues,  so  that 
a  tender  of  coupons  of  cme  issue  to  pay  such  a 
tax  eovertng  all  the  issues  was  insufficient. 

Error  to  District  Court*  Otero  County;  J. 
B.  Rlzer,  Judge. 

Mandamus  by  George  B.  Poor  against  Ben- 
jamin G.  Wilson,  as  County  Treasurer  of 
Otero  County  and  ei-offlelo  Treasurer  of  the 


WILSON  857 

Otero  Irr^tkm  District,  a  ooiporatlon.  To 
review  a  Jndi^nent  for  defendant  dlamlaalng 
the  action*  the  plaintiff  brings  mor.  Af- 
firmed. 

H.  E.  Popham  and  Pershing,  Tltsworth  & 
Fry,  all  of  Denver,  for  plaintiff  in  error. 
Thomas  E.  Skinker,  of  SL  Lools,  Mo.,  and 
Charles  B.  Sabln,  of  la  Junta,  tor  defendant 
In  error.. 

HlhTj,  C  3.  Tbe  plaintiff  In  error,  as  the 
owner  of  land  In  the  Otero  Irrigation  Dis- 
trict, Instituted  this  action  In  mandamus  to 
compel  tbe  defendant  Wilson,  as  county  treas- 
urer of  Otero  county,  to  accept  in  payment  of 
the  tax  levied  to  pay  interest  on  Irrif^atlon 
district  bonds  Included  In  the  first  half  of 
taxes  due  In  1915,  Interest  coupons  clipped 
from  certain  bonds  of  the  district;  also,  to 
accept  a  district  warrant  and  a  certain 
amount  of  money  In  payment  of  the  first  half 
of  the  tax  levied  for  maintenance  of  said 
district  payable  In  the  year  1915.  The  Judg- 
ment was  for  the  defendant,  and  the  action 
dismissed. 

The  record  discloses;  Tbkt  the  Otero  Irri- 
gation District  has  outstanding  five  different 
Issues  of  bonds.  The  first  were  Issued  in 
1902.  the  second  In  1906.  tbe  third  In  1909, 
the  fourth  In  February,  1910.  and  the  fifth  In 
September  following.  That  the  coupons  ten- 
dered by  plaintiff  were  cllK>ed  from  the  fifth 
Issue  of  bonds  and  were  due  June  1,  1915. 
That  the  plaintiff  was  the  owner  of  certain 
lands  In  the  district  Tliat  bis  taxes  payable 
thereon  In  1915  were  as  follows:  Interest 
on  the  Ave  Issues  of  district  bonds,  $243.71, 
principal  due  on  bonds  $113.02,  for  matnte* 
nance  and  operating  expenses  of  the  district 
$123.62,  for  State,  county,  and  school  taxes 
That  on  March  16, 1915,  the  plalntUT 
tendered  to  defmdant  In  payment  of  the  first 
hnlf  of  all  of  said  taxes  etf^t  Interest  cou- 
pons for  $15  each.  clliH>ed  from  the  fifth  Issue 
of  b<«ds  as  aforesaid,  a  warrant  of  the  dis- 
trict payable  In  1915  out  of  the  maintenance 
fund  for  $60  and  $80.97  In  cash.  It  Is  agreed 
that  the  coupons,  warrant,  and  moneys  ten- 
dered are  snffleient  In  amount  to  pay  the  first 
half  of  said  taxes  If  proper  to  be  used  at  the 
time  and  for  the  purposes  tendered. 

The  treasurer  urges  several  reasons  to  Jus- 
tify his  actions.^  It  Is  unnecessary  to  consid- 
er more  than  one.  Tbe  tender  was  as  a 
whole.  This  action  was  to  compel  its  accept- 
ance as  a  whole.  It  Is  agreed  that  tbe  levy 
for  Interest  was  made  upon  all  of  the  lands 
in  the  district,  and  was  In  the  amount  re- 
quired to  pay  all  the  Interest  upon  all  the 
Issues  for  the  year  1915,  with  15  per  cent 
added  for  delinquendee.  When  applied  to 
this  case,  tbe  ruling  In  Thomas  v.  Patterson, 
61  Colo.  647,  159  Pac.  34,  makes  It  the  duty 
of  the  treasurer  to  ai)portIon  the  moneys  re* 
celved  for  any  tract  of  land  In  payment  of 
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this  Iot7  Cor  inta«8t  to  the  credit  of  the  In- 
terest acconnt  of  each  of  the  five  tssaea  of 
bonds  In  prcq>ortion  that  the  amoimt  of  eadi 
beers  to  the  whole.  Somewhat  similar  con- 
clusions pertaining  to  oar  Irrigation  District 
Act  were  reached  in  Eberliart  r.  Canon  et 
al.,  61  Cola  340,  157  Pac.  189,  and  Ordiard 
Mesa  Farm  Co.  v.  Canon  et  al.,  61  Colo.  347, 
157  Paa  192.  It  follows  that  the  plaintiff 
cannot  use  coupons  clipped  from  oae  Issue  of 
bonds  to  pay  that  portion  of  Ms  tax^  which 
were  levied  for  the  payment  of  interest  upon 
otber  Issues  of  bonds.  For  this  reason  the 
treasurer  was  JustiQed  in  refusing  the  tender 
made. 

The  Judinnent  Is  affirmed. 
Affirmed. 

BAILKT  and  ALLEN,  JJ.,  concur. 

(64  Colo.  342)  * 
WeSTEBN  INS.  CO.  OF  PITTSBURGH, 
PA..  T.  SEASS  et  al.   <Na  8872.) 

(Supreme  Ooort  of  Colorado.   March  4,  1918.) 

IITS0RANCE  <S=>422  —  FiBE  POLICY  —  BXPLO- 
BIOKS. 

A  fire  policy  provision  against  liability  from 
explosions,  unless  fire  ensues,  and  la  such  event 
for  the  fire  damage  only,  does  not  exempt  from 
HabUity  for  loss  where  tiie  fire  preceded  and 
proximate^  caused  tiie  explosion. 

Error  to  District  Court,  Cl^  and  County 
of  Denver;  John  A.  Perry,  Judge. 

Action  by  Rebecka  Skass  and  Milton  L. 
Anfenger  against  the  Western  Insurance 
Company  of  Pittsburgh,  Pa.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Af- 
firmed. 

Sylvester  G.  Williams,  of  Denver,  for 
plaintiff  in  error.  Philip  Hornbein  and  Mil- 
ton L.  Anfenger,  both  of  Denver,  for  defend- 
ants In  error. 

ALLEN,  J.  This  is  an  action  upon  a  fire 
Insurance  policy  to  recover  Indemnity  for 
loss  occasioned  by  flre  uimn  premises  insur- 
ed by  the  plaintiff  In  error. 

Hie  plaintiffs  below,  the  insured,  alleged, 
and  the  evidence  shows,  that  a  flre  occurred 
at  the  dwelling  bouse  described  and  protect- 
ed by  the  policy;  that  after  the  flre  had 
been  in  progress  'for  some  little  time  an  ex- 
plosion occurred  causing  a'  portion  of  the 
building  to  collapse;  that  the  flre  preceded 
and  was  the  direct  and  proximate  cause  of 
the  explosion  and  of  the  injury  to  the  build- 
ing ;  and  that  the  explosion  was  an  incident 
to  the  flre.  It  is  admitted  that  the  total  loss 
occasioned  by  both  the  flre  and  the  explosion 
amounted  to  $661.43,  and  that  the  loss  occa- 
sioned by  the  flre  alone,  when  considered  as 
If  no  explosion  had  occurred,  amounted  to 
$68.  The  plaintiffs  sued  for,  and  recovered,  a 
judgment  for  the  loss  occasioned  by  the  flre 
Itself  and  also  for  the  loss  caused  by  the 
explosion. 


The  main  contention  of  the  plaintiff  in  er- 
ror, the  Insarlng  otmpany,  and  the  only 
c<mtentIon  discnssed  in  its  brief,  is  Out  b7 
the  terms  of  the  policy  the  company  is  not 
Uable  for  the  ei^loslon  damage  in  this  case. 
The  policy  sued  on  was  admitted  In  evi- 
dence, and  It  is  therein  pxoTtded  and  agreed 
that: 

"The  Western  Insurance  Company,  In  contdd- 
eration  of  the  stipulations  herem  named  [etc.] 
does  insure  Rebecka  Skass,  *  •  •  against  all 
direct  loss  or  damage  by  fire,  except  as  herein- 
after provided  *  *  *  to  the  following  de- 
scribed property.** 

Under  the  heading,  "Conditions  Referred 
to  In  the  Body  of  Contract"  are  various 
provisions,  including  the  following: 

"This  company  shall  not  be  liable  for  loss 
caused  directly  or  indirectly  by  invasion 
*  *  *  or  (unless  fire  ensues,  and  in  that 
event  for  the  damage  by  fire  only)  by  explosioa 
of  any  kind." 

The  ext^osion  clause  above  quoted  is  the 
only  basis  for  the  contention  of  plaintiff  in 
error,  and  the  sole  question  for  determina- 
tion Is  whether  such  clause  relieves  the  in- 
surer from  any  liability  for  the  loss  result- 
ing fnnn  the  explosion,  under  the  t&eta  and 
circumstances  disclosed  by  the  evidence  In 
the  case  at  bar.  In  the  case  of  German- 
American  Insurance  Co.  v.  Hyman,  42  Colo. 
156,  94  Pac.  27,  16  U  B.  A.  (N.  S.)  77.  this 
court  hSTing  before  it  a  fire  insorance  policy 
contidnlng  an  explosion  clause  In  the  same 
language  as  Is  the  clause  in  question  in 
the  instant  case,  used  the  followlnK  language 
in  determining  the  liability  of  the  Insurer: 

"If  the  fire  preceded  the  explosion  and  the 
explosion  was  an  incident  thereto,  the  fire  waa 
the  direct  or  proximate  cause  of  the  injury  by 
the  explosion,  and  plaintiff  was  entitled  to  re- 
cover for  his  entire  loss," 

The  plaintiff  in  error  contends  that  the 
language  above  quoted  is  obiter  dictum,  and 
that  therefore  the  Hyman  Case  is  not  de- 
cisive of  the  instant  case  under  the  doctrine 
of  stare  decisis.  We  do  not  concede  that  the 
point  thus  raised  is  well  taken,  but  even  If 
the  language  quoted  should  be  regarded  as 
obiter  dictum  the  result,  nevertheless,  would 
be  the  same.  The  rule  stated  in  tbe  opinion 
in  the  Hyman  Case' is  in  accord  with  most, 
if  not  all,  of  the  decisions  of  various  courts 
that  have  determined  the  liability  of  an  In- 
surer under  a  flre  insurance  policy  contain- 
ing this  usual  explosion  clause,  where,  as  In 
the  case  at  bar,  a  hostile  flre  preceded  and 
caused  the  explosion  and  the  explosion  was 
an  incident  to  snch  flre.  Supporting  the 
view  taken  in  the  Hyman  Case,  to  the  effect 
that  in  such  cases  the  Insured  is  entitled  to 
recover  his  entire  loss,  are  the  following  au- 
thorities: Transatlantic  Fire  Ins.  Co.  v.  Dor- 
sey.  56  Md.  70,  40  Am.  Rep.  403;  Washburn 
V.  Miami  Valley  Ins.  Co.  (O.  0.)  2  Flip.  664, 
2  Fed.  633;  Hall  v.  National  Flre  Ins.  Co.., 
115  Tenn.  613.  92  S.  W.  402,  112  Am.  St  Repu 
870,  5  Ann.  Cas.  777,  and  note;  Wheder  y. 
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Phenlx  Ins.  Co.,  203  N.  T.  283.  96  N.  E.  452. 
Ann.  Cos.  1913A,  1297,  and  note,  38  L.  R.  A. 
(N.  S.)  474  and  note;  MItdiell  v.  Potomac 
Ins.  Co.,  183  U.  S.  42,  22  Sup.  Ct  22,  46  li. 
Bd.  74;  Fire  Ass'n  of  Philadelphia  t.  Evans- 
TlUe  Brewing  Ass'n  (Fla.)  76  South.  197.  In 
Transatlantic  Fire  Ins.  Co.  t.  Dorsey,  eupra, 
it  is  said: 

"In  this  case,  the  exception  of  llabilitr  for 
eiplosions  of  an^  kind  is  certainly  very  broad 
and  comprehensive:  but  that  exception  must 
not  be  so  construed  as  to  defeat  the  main  and 
principal  object  of  the  insurance.  •  •  •  But 
where  a  fire  has  occurred,  and  is  in  proirress,  the 
effects  of  which  are  covered  by  the  policy,  and 
an  explosion  takes  place  as  an  incident  or  result 
tliereof,  so  as  to  increase  the  loss,  wbetber  tbe 
whole  of  the  damage  or  loss  thus  produced  can 
be  regarded  as  within  the  protection  of  the  in- 
surance, in  a  case  where  the  policy  contains  tbe 
exemption  from  liability  for  oplosions,  has  been 
the  subject  of  some  diversity  of  judicial  opinion. 
We  tbink,  however,  both  upon  reason  and  the 
fstablished  rules  of  construction,  that  such  loss 
should  be  regarded  as  within  the  risk  assumed 
bjr  the  insurers.  In  such  case,  the  fire  is  the 
direct  and  efficient  cause  of  tbe  loss,  and  the 
explosion  but  the  incident,  and  if  tite  insurers 
intend  to  exclude  sach  liability,  they  must  do  so 
by  plain  and  unambiguous  terms." 

In  14  R.  C.  L.  1218,  S  398,  the  text  refer- 
ring to  clauses  in  fire  Insurance  policies  ex- 
emptlng  the  insurer  from  liability  In  case  of 
explosion.  It  is  said: 

"Under  a  provision  of  the  latter  character,  if 
the  fire  precedes  the  explosion,  and  the  explosion 
is  an  incident  thereto,  the  fire  is  the  direct  or 
proximate  cause  of  the  uijury  by  the  explosion, 
and  the  insured  is  entitled  to  recover  for  his 
entire  loss." 

In  view  of  tbe  authorities  above  dted,  we 
aie  at  the  i^^on  that  the  rule  announced 
In  tiie  Hyraan  Case  correctly  states  ttie  law 
anrticaMe  in  the  instant  case,  and  that  un- 
da  the  facts  disclosed  by  the  evidence  In 
this  case,  the  plaintiff  below  are  entitled  to 
recover,  under  Oie  terms  of  the  policy  sued 
on.  the  totol  loss  occasioned  by  Irath  the  fire 
and  tbe  explosion. 

For  the  r^sons  above  ttfven,  and  adopting 
tbe  rule  announced  in  tbe  Hyman  Cbse,  the 
Jnd^nent  Is  afflnned. 

Affirmed. 

miXj,  a  jr.*  and  BAILEX,  X,  concur. 

(64  Colo.  332)  ^—a™ 

DE  BOSS  T.  PEOPLE.    <No.  8965.) 
(Snpreme  Court  of  Colorado.  March  4,  1918.) 

1.  FoBGEBT  4=»9  —  What  Constxtuikb  — 

"FoBOB*'— "CODITEBEFBarr." 

To  forge  or  counterfeit  an  instrument  Is  to 
falsely  make  it. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Coun- 
terfeit; Forge.] 

2.  FoBOEBT  ^=»9  —  What  Cowbiituteb  — 
"Falselt  Make." 

Bev.  St.  1006,  {  1704,  declaring  persons 
guilty  of  foi^ery  who  should  "falsely  make," 
alter,  forge,  or  counterfeit  a  request  for  a  pay- ' 
ment  of  money,  etc,  is  inapplicable  to  a  padded 
railroad  time  roll  from  which  tbe  pay  roll  was , 


made,  since  tbe  time  roll  itself  was  genuine,  al- 
though containing  false  entries. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  For^ 
gery.l 

En  Bane.  Error  to  District  Court,  Lake 
County;  Charles  Cavender,  Judge. 

Oharlee  De  Boee  was  convicted  of  forgery, 
and  brlnggi  error.  Reversed. 

Hogan  &  Bonner,  of  Leadville,  for  plaintiff 
In  error.  Fred  Farrar,  Atty.  Gen.,  and  Ralph 
E.  C  Kerwin,  Asst.  Atty.  Gen.,  for  tbe  Peo- 
ple. 


GABRIGUES,  J.  Charles  De  Rose  was 
convicted  of  forgery  In  the  court  below,  and 
sentenced  to  a  term  In  the  penitentiary. 

The  Information  charged  that  he  felonious- 
ly and  falsely  made  and  forged  a  certain 
order,  warrant,  and  request  for  the  payment 
of  money  by  the  Denver  &  Rio  Grande  Rail- 
road Company,  to  wit,  a  certain  railway 
time  roll,  and  did  feloniously  utter,  publish, 
pass,  and  attempt  to  pass  as  true  and  gen- 
uine, a  certain  false  order,  warrant,  and  re- 
quest for  the  payment  of  money  by  the  Den- 
ver &  Rio  Grande  Railroad  Company,  to  wit, 
a  roadway  time  roll,  with  intent  to  damage 
and  defraud  tbe  company. 

On  motion  for  a  bill  of  particulars,  the 
prosecution  furnished  defendant  with  a  a^y 
of  the  instrument  alleged  to  have  been  forged 
and  uttered,  which  is  a  time  sheet  or  rail- 
road time  rtiU  containing  the  names  of  men 
who  worked  on  the -Tennessee  Pass  section; 
the  time  tb^  worked  and  rate  and  amount 
of  compensation  due  eadi  for  tbe  month  of 
December,  1915,  whidi  defendant,  as  section 
foranan,  made  and  certlfled  as  correct  and 
sent  In  to  ttie  roadmaster. 

Tbe  evidence  sbo^  that  defendant  was 
section  boss  or  foreman  on  the  Tennessee 
Pass  section;  that  a  part  of  his  duties  was 
to  make  out  and  send  in  the  time  roll  of  the 
men  who  were  working  for  him  on  the  sec- 
tion at  the  end  of  the  month:  that  he  "pad- 
ded" the  time  roll  for  the  month  of  December, 
1915,  by  crediting  Albert  De  Rose  with  more 
days  than  he  had  worked  during  that  month. 
The  customary  method  of  pnying  section  men 
was  for  the  foreman  to  make  out  the  time 
roll  at  the  end  of  the  month,  certify  It  as 
correct,  and  send  it  to  the  office  of  the  road- 
master,  where  It  was  checked  over,  counter- 
signed, and  sent  to  the  superintendent's  office 
as  the  basis  of  the  pay  roll.  The  time  roll 
remains  in  the  superintendent's  office,  and 
the  pay  roll  Is  made  up  from  It  and  sent  to 
the  treasurer's  office  in  Denver,  from  which 
office  the  pay  checks,  when  written,  are  sent 
to  the  men  whose  names  ai^>ear  on  the  roU. 
In  this  Instance  the  fraud  was  discovered  in 
the  roadmaster'e  offloe  before  the  pay  loU 
was  made  up. 
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The  conrt  Instrncted  the  jury: 

"(S)  Under  the  statates  of  ^Colorado,  th« 
fabricaUoD  of  any  falBe  iostfument  with  intent 
to  defraud,  or  the  attempt  to  pass  such  inatm- 
meat  with  like  intent,  is  forgery,  even  though 
there  in  no  forged  indoreement  by  the  payee. 
The  crime  does  not  consist  in  accoinpliabing 
the  fraud,  but  in  attempting  it  by  prohibited 
means,  and,  if  you  should  nnd  from  the  evi- 
dence that  Charles  De  Rose  placed  the  name 
of  Albert  De  Rose  upon  the  pay  roll  with  intent 
to  defraud  the  Denver  &  Rio  Grande  Railroad 
Company  out  of  pay  for  any  number  of  days, 
you  will  find  bim  guilty  of  forgery." 

The  statute  provides: 

"Every  person  who  ihall  falsely  make,  alter, 
forge  or  counterfeit  •  •  •  any  order  or 
warrant  or  rerjuest  for  the  payment  of  money 

•  •  •  with  intent  to  damage  or  defraud  any 
person  or  persons,  body  politic  or  corporate 

*  *  *  ;  or  shall  otter,  pabtish,  pass,  or  at- 
tempt to  pass  as  true  and  genuine,  or  cause  to 
be  uttered,  published,  passed,  or  attempted 
to  be  passed,  as  true  and  genuine,  any  of  the 
above  named  false,  altered,  forged  or  counter- 
feited matters  as  above  specified  and  described, 
knowing  the*  same  to  be  false,  altered,  forged  or 
counterfeited,  with  intent  to  prejudice,  damage 
or  defraud  any  person  or  pergons,  body  politic 
or  corporate  •  •  •  ;  every  person  so  of- 
fending, shall  be  deemed  guil^  of  forgery." 
(Rev.  St.  1908,  {  1701). 

II,  2]  1.  ThU  writing  Is  what  It  purports  to 
be — a  true  and  genuine  instrument,  although 
It  contains  false  statements.  It  is  not  a 
false  paper,  and  the  execution  of  such  a  docu- 
ment does  not  constitute  forgery.  The  prose- 
cution failed  to  distinguish  between  falsely 
making  an  Instrument  and  making  a  false 
Instrument,  and  this  pai>er  was  not  falsely 
made  or  forged.  To  foi^e  or  counterfeit  an 
instrument  is  to  falsely  make  it  The  term 
"falsely  make"  as  used  In  the  statute  refers 
to  the  paper  Itself  as  being  false,  and  not  to 
the  truth  or  falsity  of  Its  statements.  The 
statute  refers  to  the  false  making  or  altering, 
and  not  to  the  tenor  of  the  writing"  or  the 
facts  stated  therein.  .A  false  statement  of 
fact  In  an  instrument  which  Is  Itself  genuine, 
by  which  another  iwrson  Is  deceived  and  de- 
frauded. Is  not  forgery.  State  v.  Toong,  46 
N.  H.  266.  88  Am.  Dec  212:  Territory  v.  Guti- 
errez, 13  N.  M.  312.  84  Pac.  625,  5  L.  R.  A. 
(N.  S.)  375 :  TT.  S.  v.  Glasener  (D.  C.)  81  Fed. 
5ft6.  So  in  tills  ca?e  defendant,  when  he 
made  np  and  signed  the  time  roll,  did  not 
make  a  false  writing.  The  document  Itself  Is 
genuine,  and  the  fact  that  he  made  a  false 
statement  In  the  writing  does  not  constitute 
the  crime  of  forgery. 

The  judgment  of  the  lower  court  Is  re- 
versed. 

Reversed. 

SCOTT,  J.,  not  participating. 


(«  Colo.  222)   

ROTGE  V.  ROTGE.    (No.  8922.) 

(Supreme  Court  of  Colorado.    March  4,  1018.) 

1.  DivoKCE  <g=3217  —  Tkmpobabt  Alimony  — 
Increase. 

The  amonnt  ordered  to  be  paid  as  temporary 
alimony  may  be  increased  to  meet  the  wife's 


needs  from  changed  drcomstancea  because  of  a 
necessary  surgical  operation  with  its  expenses. 

2.  DiVOBCK  «S9287— ALXHONT— APPKUr-MOD- 
IFICATION  07  JUDOKKHT  —  TEOBHICAX.  BI^ 

BOR, 

For  technical  error  In  (mlering,  by  way  of 
increase  of  temporary  alimony,  a  husband  to 

pay  ethers  Iheir  cUims  against  the  wife  for  sav- 
gical  operation,  instead  of  into  court  to  be  im>* 
plied  by  her,  the  appellate  court  will  not  reverse, 
but  modify. 

Bn  Banc.  Error  to  District  Court,  SU  Pa- 
go County ;  W.  S.  Morris,  Judge. 

Suit  by  Grace  F.  Rotge  against  John  F. 
Rotge.  There  was  an  order  for  payment  by 
defendant  by  way  of  temporary  alimony,  and 
be  brings  error.  Modified  and  affirmed. 

M.  M.  Bums  and  Ira  Harris,  botb  of  Col- 
orado Springs,  and  Edward  C.  Stlmson  and 
Page  M.  Brereton,  both  of  Denrer,  for  plain- 
tiff In  error.  W.  D.  Lombard  and  James  A. 
Orr,  both  oi  Colorado  Springs,  for  defendant 
In  error. 

WHITE,  J.  The  questltm  Involved  grows 
out  of  a  divorce  proceeding,  wherein  the  de- 
fendant In  error  here  was  plaintiff  and  the 
plaintiff  In  error  was  defendant  Upon  ap- 
plication for  temporary  alimony,  etc.,  the 
court  entered  an  order  requiring  the  defend- 
ant to  pay  plaintiff  $125  per  month,  $100  as 
attorney  fees,  and  the  further  sum  of  $25 
as  court  costs,  "until  the  further  order  of  the 
court."  Thereafter  an  answer  was  filed  to 
the  complaint  for  divorce.  While  the  matter 
was  thus  pending,  and  approximately  six 
months  after  the  date  of  the  filing  of  the  an- 
swer, plaintiff  filed  a  petition  In  the  case, 
wherein  she  recited  the  order  aforesaid,  re- 
lating to  temporary  alimony,  etc.,  and  al- 
leged "that  at  the  time  of  the  granting  of 
said  order  it  was  understood  by  all  parties 
to  this  cause,  and  so  stated  upon  the  hearing 
for  such  order,  by  the  said  judge  of  this 
court,  that  such  sum  was  allowed  with  the 
understanding  that  It  was  not  to  cover,  or 
intended  by  the  court  to  cover,  unforeseen 
conditions  or  contingencies  that  might  arise 
whereby  the  plaintiff  might  undergo  other 
expense  necessary  and  required  to  be  paid, 
prior  to  the  trial  of  this  cause  and  final  de- 
termination thereof  In  this  court."  She  fur- 
ther alleged  that  subsequent  to  such  order, 
and  prior  to  the.  filing  of  the  Lastant  petition. 
It  became  necessary  for  plaintiff  to  undergo 
an  operation,  "and  for  that  purpose  [she] 
was  taken"  to  a  hospital  where  she  was  o|>- 
erated  on ;  that  the  necessary  expenses  incur- 
red in  such  operation  were  $28.90  for  hospi- 
tal fee  and  $160  fee  of  the  surgeon,  which 
she  had  Incurred,  was  unable  to  pay,  and  now 
owed ;  that  the  aforesaid  temporary  alimony 
required  by  order  of  the  court  to  be  paid  by 
defendant  to  plaintiff  per  month  was  and  la 
"Inadequate  and  InsufBdent  with  which  to 
take  care  of  the  extra  expense."  The  peti- 
tion was  sworn  to,  and  ended  with  a  prayer 
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Quit  the  coort  reqatre  the  defendant  to  tortb- 
wltta  pay  to  plaintiff,  or  to  the  hospital  dnd 
the  scrgeon,  the  aforesaid  sums.  No  answer 
or  affidavits  denying  the  facts  alleged  In  the 
petition  were  filed.  Upon  the  hearing  tff  the 
peUtlon,  It  waa  conceded  by  counsel  on  either 
side  that  the  surgeon  who  performed  the 
(^[leration  had  sued  the  iHtrtles  to  this  suit 
before  a  Justice  of  the  peace  and  recovered 
judgment  against  both  for  the  amount  of 
his  fee,  but  nothing  had  been  recovered  upon 
the  Judgment,  though  plaintiff  in  error  had 
been  gamisbed  as  being  indebted  to  defend- 
ant in  error,  and  had  answered  thereto,  ad- 
mitting his  indebtedness  for  the  monthly  al- 
iHMHiy  due-  The  court  thereuptm  finmd  the 
Issues  upon  the  petition  In  fitvor  of  plain- 
tiff, and  that  the  expenses  of  the  operation 
and  hospital  bill  incurred  were  an  unfore- 
seen conth^ency,  for  whi<A  no  provision  had 
been  made  by  the  court  and  that  the  bills 
were  Just,  and  that  Judgment  for  the  sur- 
geon's bill  had  bem  rendered  in  the  Justice 
court  against  both  the  iHuHes  to  this  suit, 
and  ordered  that  plaintiff  in  error  herein  pay 
the  hospital  bill  and  said  Jadgment,'and  that 
the  payment  of  said  aihounts  should  In  no 
wise  be  deducted  from  or  in  any  way  affect 
the  temporary  alimony  required  by  prior  or- 
der of  the  court  to  be  paid  by  defendant  to 
plaintiff  each  month. 

tl]  The  ordinary  rule  that,  where  in  a  di- 
vorce suit  temporary  alimony  baa  been' 
awarded  the  wife  and  the  husband  duly  pays 
the  same,  be  wUl  not  be  liable  thereafter  for 
necessaries  subsequently  furnished  her  has 
no  application  to  the  fiicts  of  this  case.  It 
may  be  that  the  husband,  In  the  Instant  case, 
might  have  avoided  the  Judgment  against 
himself  in  the  Justice  court  by  making  the 
defense  now  suggested.  This  he  did  not  do, 
and  the  finding  is  that  a  Judgment  was  ren- 
de^'ed  therein  against  both  the  parties  hereto 
and  stands  unpaid.  "Whtle  it  is  the  debt  of 
the  husband.  It  Is  likewise  the  debt  of  the 
wife,  and  the  substantial  effect  of  the  order 
Is  that  the  husband  furnish  her  with  money 
to  pay  her  debt.  If  compliance  with  the  or- 
der incidentally  satisfies  a  Judgment  against 
the  husband.  It  In  no  wise  affects  this  con- 
troversy. The  question  here  relates  to  the 
power  of  the  district  court,  where  the  divorce 
salt  is  pending,  to  increase  the  payments,  re- 
quired to  be  made  by  the  husband  during  the 
pendency  of  the  suit,  to  meet  the  needs  of  tbe 
wife  wUch  have  arisen  because  of  changed 
conditions,  and  has  nothing  to  do  with  the 
rights  of  third  parties  as  against  the  hus- 
band. 

[2]  Defendant  further  contends  that  the 
order  is  Invalid,  for  the  reason  that  It  re- 
quires Mm  to  make  payments  to  persons  not 
parties  to  tbe  suit  It  Is  true  that  It  directs 
defendant  to  pay  the  hospital  bill  Incurred 
by  plaintiff,  and  the  Judgment  la  favor  of  the 
SDTgeoa  for  his  services.  The  purpose  of  tbe 


proceeding  was  to  relieve  plainUff  of  the  ob- 
ligations in  question,  and,  if  It  was  technical- 
ly an  error  to  order  defendant  to  pay  the 
same  directly,  Instead  of  requiring  him  to 
pay  the  necessaty  amount  into  the  court  to 
be  need  by  plaintiff  In  the  dlschai^  of  such 
indebtedness,  it  may  be  corrected  here,  and 
a  reversal  of  the  Judgment  Is  unnecessary. 
The  Ju^ment  is  accordingly  so  modifled, 
and,  as  modified,  affirmed. 
Judgment  affirmed. 

SOOTT,  J.,  not  parUdpeting. 

(64  Colo.  326) 
FORKBR  V.  HOPKINS  et  aL    (No.  8942.) 
(Supreme  Court  of  Colorado.    March  4,  1918.) 

1.  JUOQHEITT  «S)720— BES  JUDICATA— WAIXB 

Rights. 

A  decree  settling  the  appropriationa  and 
priorities  of  the  reroectlve  ditches  to  tbe  use  of 

water  of  a  stream  for  irrigation,  rendered  In  an 
appropriate  proceeding  in  whicli  a  prior 
ment  of  tbe  ditch  owners  settling  their  riglits 
to  the  waters  was  introduced  in  evidence,  is  res 
judicata  of  their  rights  in  snit  by  one  of  the 
ditch  owners  against  the  others  to  enjoin  viola- 
tion of  the  agreement 

2.  Judgment  «=>287  —  Bntbt  —  Erracx  — 
Mistake. 

A  decree  as  entered,  even  if  dlffermt  from 
that  pronounced,  is  binding  till  corrected  by  ap- 
propriate proceeding. 

3.  Contracts  <S=>103— Validitt— Contbaven- 
TION  OF  I»Awe. 

Any  private  contract  the  effect  of  which  is 
to  abrogate  the  water  laws  and  deprive  tbe  wa- 
ter officials  of  their  legal  powers  and  duties  to 
enforce  the  judicial  water  decrees,  is  void. 

4.  Judgment  €=»501 — Collatebai.  Attack. 

If  a  decree  as  entered  be  contrary  to  the 
evidence  and  the  findings  'of  tbe  referee  con- 
firmed and  accepted  by  tbe  court  the  remedpr 
is  by  appropriate  objeGtl<»i8  at  tbe  time,  and  if 
these  be  ovemiled,  by  appeal. 

En  Banc.  Error  to  District  Court  Gar- 
field Oonnty ;  John  T.  Shumate,  Judge. 

Salt  by  TllUe  Forker  against  J.  W.  Hop- 
kins and  others.  Decree  for  defendants,  and 
plaintiff  brings  erx'or.  Affirmed. 

Thomas  A.  Rucker,  of  Aspen,  and  J.  W. 
Dolllson,  of  Glenwood  Springs,  for  plaintiff 
In  error.  Ed.  T.  Taylor  and  Ohas.  W.  Tay- 
lor, both  of  Glenwood  Springs,  for  defend- 
ants tn  error  Hopkins.  C.  W.  Darrow,  of 
Glenwood  Springs,  for  defendants  In  error 
Schlelscher. 

GARRIGUBS,  J.  TiUIe  Porker,  owner  of 
the  Forker  &  Gibson  ditch,  brought  this  suit 
against  defendants  In  error,  owners  of  the 
Landis  ditches  Nos.  1  and  2.  the  O.  E.  ditch, 
and  the  Chapman  ditch.  From  the  com- 
plaint to  which  a  demurrer  was  sustained,  It 
appears  that  In  1888  there  were  five  con- 
structed ditches  diverting  water  for  irriga- 
tion from  Landis  creek,  a  stream  In  Garfield 
county  furnishing  but  a  small  quantity  of 
water,  to  wit:  Landls  ditdies  Nos.  1  and  2, 
owned  by  Dollle  Landia ;  O.  K.  dib^,  owned 
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bj  O.  A.  Kendall;  Forker  &  Glbs(m  ditch, 
owned  by  William  Forker  and  one  Gibson; 
and  the  Chapman  ditch,  owned  by  Frank 
Chapman.  These  are  the  only  ditches  on  the 
stream,  and  they  are  alleged  to  have  appro- 
priated all  the  water.  May  12, 1888,  the  own> 
ers  of  the  several  ditches  entered  into  the 
following  agreement  In  writing,  by  wMch 
Kendall  was  to  have  one-flfth  of  the  water 
of  the  creek  for  the  O.  K.  ditdi,  and  the  oth- 
er ditches  the  remainder: 

•The  undersigned,  Wm.  Forker,  Frank  Chap- 
man, Mrs.  DolUe  Laodis,  Mrs.  Tillie  Gibson,  and 
C.  A.  Kendall,  parties  of  the  first  part,  and  C. 
A.  Kendall,  party  of  the  second  part,  all  of 
SprinF  Valley,  Garfield  county,  Colo.,  have  this 
the  12th  day  of  May,  A.  D.  1888,  agreed  upon 
and  made  the  following  settlement  of  their  con- 
fiicting  water  rights  and  priorities,  in  and  by 
these  presents  make,  acknowledge,  and  confirm 
the  foUowing  conveyances  in  the  premises:  The 
said  parties  of  the  first  part  relinquish  and 
convey  unto  the  party  of  the  second  part,  his 
heirs  and  assigns,  one-fifth  of  the  entire  waters 
running  in  the  natural  water  coarse  of  what  is 
known  as  I^andis  creek,  said  one-fifth  to  be  taken 
for  agricultural  or  otber  purposes,  but  only  to 
be  taken  by  the  party  of  the  se<;on(l  part  be- 
tween the  first  day  of  April  and  the  last  day  of 
September  of  each  and  every  year,  and  none  of 
said  waters  to  be  taken  by  party  of  the  second 
part  at  any  other  than  the  last-mentioned  time 
or  period  of  time.  The  party  of  the  second  part 
relinQuishes  and  conveys  unto  the  parties  of  the 
first  part,  their  heirs  and  assigns,  four-fifths  of 
the  waters  of  said  creek  during  the  period  last 
mentioned,  and  all  tbB  waters  of  said  creek 
during  the  balance  of  any  and  every  year;  that 
is  to  say,  between  the  first  day  of  October  of 
each  year  and  the  last  day  of  March  of  the  suc- 
ceeding year;  the  said  waters  to  he  used  for 
agricultttfal  or  other  parpcnes.  Whereas,  the 
several  parties  or  their  grantors  or  privies  in 
estate  have  heretofore  filed  in  the  office  of  the 
clerk  of  said  county  their  several  statements  and 
plats  of  ditch  or  water  dalma,  claiming  the 
waters  of  said  creek  for  the  purposes  aforesaid, 
now  the  intent  and  object  of  this  conveyance  and 
grant  is  to  convey  to  the  several  parties  all  in- 
terests acquired  by  virtue  of  the  said  several 
statements  according  to  the  proportions  and  for 
the  purposes  herein  stated.  As  a  part,  of  this 
contract  It  is  hereby  stipulated  that  a  disinter- 
ested person  shall  act  as  water  commissioner, 
whenever  his  services  are  required  by  either 
partr,  who  shall  superintend  the  makmg  and 
maintaining  the  headgates  that  may  be  required 
by  any  one  of  the  several,  parties,  and  shall  con- 
trol the  flow  of  water  therein  with  the  view  or 
for  the  purpose  of  carrying  out  the  intent  of 
this  instrument  If  the  parties  cannot  agree 
upon  the  person  who  shall  act  as  such  commis- 
sioner, he  shall  be  selected  hy  arbltraticn,  as 
provided  by  law  or  the  agreement  of  the  parties. 
This  covenant  shall  run  with  the  lands  of  the 
several  parties  hereto.  It  is  agreed  that  the 
said  commissioner  shall,  without  a  day's  delay, 
in  order  that  the  crops  for  the  present  year  may 
be  saved,  proceed  to  put  in  the  several  head- 

fates  mentioned  and  perform  the  otber  duties 
erein  prescribed." 

After  this  and  prior  to  October  9,  1889, 
William  Forker  sold  to  one  Graham,  and 
Frank  Chapman  sold  to  Fred  Chapman,  and 
on  this  date  Landls,  Kendall,  Graham,  Gib- 
son, and  Fred  Chapman,  as  owners  of  the 
Tailoos  ditches,  each  filed  a  separate  petition 
In  the  district  court  asking  for  a  statutory 
adjndicatlon  settling  the  appropriation  and 
inrUHi^  of  Uie  respectlTe  ditches  to  the  use 


of  water  for  irrigation,  none  of  which,  how- 
ever, made  any  reference  to  the  agreement 
The  court  referred  the  matter  to  a  ref»ea 
to  take  testimony  and  submit  draft  of  find- 
ings and  a  decree.  The  agreement  herelnhe- 
fQj*e  mentioned  was  Introduced  In  evidence 
and  the  claimants  each  testified  before  the 
referee  that  they  were  willing  to  abide  bj 
the  agreement  and  desired  that  a  decree  be 
entered  in  accordance  therewith.  The  find- 
ings of  the  referee,  among  other  things,  stat- 
ed that  by  the  written  agreement  of  the 
claimants  the  priorities  of  the  ditches  are 
equal,  and  in  the  distribution  of  the  water 
the  water  commissioner  should  divide  the 
water  of  the  creek  to  the  ditches  according- 
ly. The  findings  were  approved  and  confirm- 
ed in  all  respects  by  the  court  and  filed  in 
the  clerk's  office  with  the  evidence.  Notwith- 
standing the  court  adopted  the  findings,  it 
signed  a  decree  which  was  entered  of  record, 
giving  to  each  ditch  the  appropriation  and 
priority  to  which  It  was  entitled  under  the 
rule  of  priority,  lrreBi>ective  of  the  contract, 
as  follows: 

Ditch  No.  32A— claimant,  DolUe  Landis ; 
name,  Landis  ditch  No.  1;  priority  No.  36A; 
date,  June  1,  1882;  amount,  1.6  cuoic  feet  per 

second. 

Ditch  No.  32B— claimant,  Dollie  Landia: 
name,  Landis  ditch  No.  2;  priority  No.  36B; 
date,  Jane  1,  1S82;  amonnt,  1.6  cubic  feet  per 
second. 

Ditch  No.  72A— claimant,  Clark  A.  Koidali; 
name,  O.  K.  ditch;  priority  No.  91A;  date, 
May  Its  1884;  amonnt,  1.2  cubic  feet  per  sec- 
ond. 

Ditch  No.  85A — claimants,  Forker  and  Gibeon; 
name,  Forker  &  Gibson  ditch;  priority  No. 
117A;  date,  April  30.  1885;  amount,  1.6  cubic 
feet  per  second. 

Ditch  No.  103A— claimant,  Fred  Chapman; 
name.  Chapman  ditch;  priority  No.  143;  date, 
April  25,  1886;  amount,  2  cubic  feet  per  sec- 
ond. 

After  the  deciree  was  entered,  Tillie  Forker 
became  the  sole  owner  of  the  Forker  &  Gib- 
son ditch,  water  rights,  and  lands  thereun- 
der, and  defendants  in  error  acquired  by  pur- 
chase the  other  ditches,  water  rights,  and 
lands  thereunder.  The  complaint  alleges 
that  each  and  all  of  said  defendants  had,  at 
the  time  they  acquired  title  to  their  lands 
and  their  ditches  and  their  right  to  the  use 
of  water  from  Landis  creek,  complete  notice 
and  knowledge  of  the  existence  of  said  con- 
tract, and  the  terms  and  conditions  thereof, 
and  that  their  grantors  had  at  all  times  ac- 
quiesced therein,  and  divided  the  waters  of 
the  creek  In  accordance  with  the  terms  of 
the  contract;  that  in  1914  def^dants  vio- 
lated the  agreement  and  took  all  the  waters 
of  the  stream  In  times  of  scarcity;  hut  no- 
where is  it  alleged  that  they  violated  the 
terms  of  the  decree.  The  complaint  prays 
for  an  injunction  restraining  defendants 
from  Interfering  with  plaintiff's  use  of  the 
water  of  the  creek  as  provided  by  the  con- 
tract; that  the  contract  be  declared  In  full 
force  and  binding  upon  the  parties  to  the 
action;  and  £or  damages  and  costs. 
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[1, 2]  1  The  position  of  plaintiff  seems  to 
be  tbat  tlie  Talidlty  of  the  contract  and  not 
the  ralidity  of  the  decree  Is  Involved;  that 
It  was  the  duty  of  the  court  In  the  adjudica- 
tion proceeding  to  enter  a  decree  settling  the 
appropriations  of  the  ditches  according  to  the 
priorities.  Just  as  was  d<me,  and  leave  the 
parties  to  adjust  ttielr  rights  among  them- 
selves under  the  prior  agreement,  and,  If 
they  could  not  do  bo,  that  an  action  might 
be  brought  to  enforce  the  agreement,  notwith- 
standing tiie  decree. 

No  doubt  there  Is  a  conflict  .l^etween  the 
agrwment,  the  findings,  and  the  decree,  and 
the  question  In  this  suit  is.  Which  shall 
prevail?  Which  shall  the  water  commission- 
er rect^Ize  In  the  distribution  ctf  the  water 
to  Qie  ditches,  the  agreemoit  and  findings 
or  the  decree?  While  it  Is  true  the  adjudi- 
cation conferred  or  created  no  new  rights 
upon  the  parties,  still  the  decree  la  the  final 
Judgment  pronounced  hy  the  court  In  the 
STstem  of  procedure  enacted  for  the  express 
parpose  of  determining  and  settling  the  ap- 
propriations and  priorities  of  the  various 
ditches  on  the  stream,  and  it  Is  res  Judicata 
as  to  tbo  matters  therein  adjudicated  and 
settled.  It  is  doubtful  whether  ttie  files  in  the 
dei^'s  office  containing  the  evidence  and  flnd- 
luga  ot  the  vdene  could  be  admitted  in  ev- 
Ideaoe  In  this  case  for  the  purpose  of  Im- 
peaching; varying,  or  avoiding  the  force  and 
effect  ot  the  decree;  If  the  decree  «it^«d  is 
different  from  the  decree  pronounced,  there  Is 
an  appn^rlate  way  by  which  it  may  be  made 
to  speafc  the  trutii;  in  this  proceeding  we 
are  bound  by  the  decree  as  entered. 

In  Bates  v.  Hall,  44  Oola  at  page  867,  98 
Paa  6.  it  la  said: 

"The  general  statutory  decree  was  required  to 
be  estered  in  the  judgment  book  of  the  court 
As  thus  spread  on  the  records  it  Is  the  best 
evidence  of  what  was  adjudicated  In  that  pro- 
ceeding. If  it  is  different  from  the  decree  as 
reported  by  the  referee,  the  presumption  is  the 
latter  was  modified  by  the  court  alter  the  re- 
port was  filed  and  before  the  entry  was  made. 
Upon  the  showing  in  this  record,  it  is  doubtful 
if  E!xhlbit  A  was  sufficiently  identified  to  jus- 
tify its  admisatoo  as  evidence  at  all.  If.  aa 
claimed  by  respondents.  It  had  been  altered,  the 
coart  Bhoald  not  have  admitted  it.  If  the  decree 
as  entered  is  different  from  the  decree  as  actual- 
ly pronounced,  those  ^making  such  contention 
dioold  make  the  entr^  speak  the  truth.  Until 
ft  is  80  corrected,  it  is  binding  on  all  the  par- 
ties and  prevails  over  the  exhibit,  even  though 
the  latter  cwtahu  what  the  court  dedded.** 


[3,4]  Our  0(m>tltutl<m  provtOes  that  the 
water  ot  every  natural  stream  within  the 
state  ta  the  property  of  the  public,  that  is, 
of  the  peo^e  of  the  state^  and  it  Is  dedi- 
cated to  their  use  in  tliat  instrum^L  The 
stat^  throU]^  the  Legislature,  has  establish- 
ed a  syston  of  procedure  by  which  the  vol- 
ume and  priority  of  ditehes  on  the  streams 
may  be  Judlt^Uy  determined  and  decrees 
entered  accordingly.  It  also  provides  for  the 
polling  of  the  streams  and  the  dlstribuU<»i 
of  the  water  to  the  ditches  mtltled  thereto 
by  statutory  officers  appointed  by  the  Gov- 
ernor for  that  purpose,  who  must  distribute 
the  water  according  to  the  decrees.  Any 
private  contract,  the  effect  of  which  Is  to  ab- 
rogate these  laws  and  deprive  the  water  ofl9- 
clals  of  their  legal  powers  and  duties  to  en- 
force the  Judicial  water  decrees,  must  of  ne- 
cessity be  vo^.  These  Irrigation  decrees  de- 
fine the  rights  of  the  ditches  to  divert  wa- 
ter from  the  streams  and  become  the  law  of 
distribution  to  be  followed  by  the  police 
officers  in  times  of  scarcity,  when  It  Is  neces- 
sary to  polloe  the  stream.  In  the  case  at  bar, 
the  decree  is  i^ded  and  an  attempt  made  to 
avoid  its  enforcement  by  diowlng  that  its 
terms  are  not  In  accordance  with  tiie  evi 
denee  and  the  findings  of  the  referee  which 
were  adopted  by  the  court  If  it  be  true  thac 
the  decree  entered  by  the  court  Is  contrary 
to  the  evidence  and  the  findings  of  the  ref- 
eree confirmed  and  accepted  by  the  court,  tha 
time  to  correct  such  error  was  then  and  there, 
and  In  the  manner  provided  by  law.  Appro- 
priate objections  should  have  been  made  to 
the  proposed  decree,  and,  If  overruled,  the 
complaining  parties  had  their  remedy  by  ap- 
peal to  this  court,  where  any  alleged  wrong, 
mistake,  or  error  oould  have  been  reviewed. 
The  decree  was  signed  and  entered  tn  1800, 
and  has  since  been  a  matter  of  public  rec- 
ord. Any  Interested  party  could  ask,  and 
the  water  officials  would  be  boimd  to  distrib- 
ute, the  water  in  accordance  with  its  terms, 
regardless  of  the  contract  or  agreement  en- 
tered Into  by  the  parties  prior  thereto  con- 
cerning the  distribution  of  the  water. 

The  judgment  of  the  lower  court  is  zl|^t 
and  will  be  affirmed. 

Affirmed. 

8C0IT,  J.,  not  participating 
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PAINESVILLB  NAT.  BANK  OF  PAINES- 
VILLB,  OHIO,  T.  HANNAN  et  aL 
(Na  8721.) 

(Sapreme  Coort  of  Colorado.   Ifaidi  4,  1918.) 

1.  Oarbiebs  «=»68— Plbdob  or  Bnx  of  Lad- 
ing—Title. 

When  a  bank  io  good  faith  makes  advances, 
whether  as  a  purdiaser  or  lender,  and  receives 
a  bill  of  lading  as  security,  it  has  a  claim  npoa 
the  property  covered  by  the  bill  of  lading,  which 
is  good  as  against  the  claim  of  a  creditor  of  the 
ahipper. 

2.  Appeal  ahd  Ebbob  «s»173(6)  —  Quxsnon 
Not  Raised  Bklow. 

Where  defendaDts  did  not  plead  the  statute 
of  frauds  as  a  defense  in  the  lower  court,  it 
could  not  be  invoked  for  the  first  time  in  the 
Supreme  Court. 

3.  Attachment  «=»377— WBoworuL  Attach- 
ICENT— Exemplary  Damages. 

In  action  for  damages  for  sale  of  plaintiff's 
property  under  attachment  afrainst  another, 
eiempiary  damages  are  not  recoverable. 

Eii  Baoc  Error  to  District  Court,  City 
and  County  of  Denver;  H.  P.  Burke,  Judge. 

Action  by  the  Painesville  National  Bank  of 
Palnesvilie,  Ohio,  against  George  E.  Hatman 
and  another.  Jvdgmeot  for  defendants,  and 
plaintltr  brings  error.  Beversed  and  re- 
manded. 

Dana  &  blotint  and  Bldiard  A.  Smith,  all 
of  Denver,  for  plaintiff  In  error.  Grant  L. 
Hndsrai,  of  Dmver,  for  defendants  In  error. 

BAILET,  J.  lUa  salt  Is  to  recovra'  dam- 
ages on  aocount  of  the  sale  by  NIsbet,  as 
sheriff,  of  an  antomoUIe  and  equipment  pur- 
suant to  a  levy  ot  a  writ  of  attat^ent  Is- 
sued In  a  suit  wherein  Hannan,  the  other 
dtfmdant  her^n,  was  plaintiff,  against  the 
Vnlcan  Manufacturing  Company,  of  Obla  At 
the  c(Hicla^<m  of  testimony  of  plaintiff,  de- 
fradants  moved  a  non-suit  The  motion  was 
allowed  and  the  cause  dUmissed.  Plaintiff 
brings  the  proceedings  here  for  review  on 
error.  In  the  opinion  the  partial  will  be  des- 
^ated  as  In  the  trial  court 

The  essential  Acts  are  that  Hannan,  a 
draler  In  antomot^Ues  In  Denver,  was  a  cred- 
itor of  the  Vulcan  Manufacturing  Company 
of  Palnesvilie.  Ohio,  In  the  sum  of  $250.  and 
while  that  company  was  so  Indebted  to  him 
he  placed  an  order  with  it  for  the  machine 
which  he  later  seized  under  attadiment. 
Prior  to  the  receipt  of  bis  order  that  com- 
pany bad  shipped  the  car  in  ^spute  to  Chi- 
cago, consigned  to  the  plaintiff  bank,  sub- 
ject to  the  order  of  an  automobile  company 
of  that  dty.  A  draft  payable  to  the  bank, 
was  attached  to  the  bill  of  lading,  bnt  the 
Chicago  firm  neither  paid  the  draft  nor  ac- 
cepted the  car.  Upon  receipt  of  the  order 
from  defendant  Hannan  the  car  Was  re- 
consigned  to  the  plaintiff  bank,  at  Denver, 
subject  to  the  order  of  Hannan,  with  draft 
against  him  payable  to  the  order  of  the 
bank.  When  the  automobile  reached  Denver 
Hannan  attadied  it,  as  the  pn^rty  of  the 


Vulcan  company.  In  a  suit  wherein  he  was 
plaintiff  and  that  company  defendant  It 
was  later  sold  by  defendant  Nisbet  as  sher- 
iff, despite  the  protest  and  claim  of  plaintiff, 
asserted  from  the  time  of  the  attachment 
levy,  upon  a  Judgment  obtained  In  the  at- 
tachment suit. 

There  is  nothing  in  the  record  before  us  to 
overcome  the  proofs  that  the  bank  received 
the  bill  of  lading  either  as  security  for  mon- 
ey advanced  to  the  Vulcan  company,  or  in 
an  outright  purchase  of  the  automobil&  The 
only  question  Is  whether  the  bank  may  be 
regarded  as  the  owner  of  the  property  cover- 
ed by  the  bill  of  lading  at  the  time  It  was 
seized  under  attachment.  The  method  fol- 
lowed by  the  Vulcan  company  and  the  bank 
Is  of  common  use  in  transactions  of  this  char- 
acter. The  status  of  parties  who  advance 
m<mey  upon  bills  of  lading  as  security,  or  for 
the  purchase  of  the  property,  has  be«i  fre- 
quently before  the  courts.  In  Schmidt  t. 
Bank.  10  Colo.  App.  261,  50  Pnc.  733,  in 
speaking  of  the  rights  of  the  holders  of  bills 
of  lading  as  collateral,  as  against  a  creditor 
who  attempts  to  stop  the  goods  in  transitu, 
the  court  at  page  262  (50  Pa&  734)  said : 

"It  is  therefore  true  that  as  between  a  bona 
Sde  transferee  for  value  of  a  bfU  of  lading  and 
a  creditor  who  seeks  to  stop  the  goods  In  transit, 
the  equity  of  the  transferee  must  prevaU." 

One  of  the  antlibrltlea  dted  In  ttiat  opinion 
Is  Means  t.  Bank  of  Randall,  146  U.  S.  020, 
13  Sup.  Ct  186,  86  U  Ed.  1107.  In  that  case 
the  bank  advanced  money  to  bay  cattle^ 
which  were  8hli^)ed  to  defendants.  The  bill 
of  lading  was  ^ven  to  the  bank  as  security. 
Defendants  sold  the  cattle  and  applied  ttM 
proceeds  upon  an  old  account  between  than- 
selves  and  the  shippers  of  the  cattle.  In 
discussing  the  rights  of  the  bank  under  sndi 
circumstances  It  was  said  at  page  027  (13 
Sup.  Ct  189): 

"When  the  bin  of  lading  was  transferred  and 
delivered  as  collateral  security,  the  rif^hts  of 
the  pledgee  under  it  were  the  bame  as  those  of 
an  actual  purchaser,  so  far  as  the  exercise  of 
those  rights  was  necessary  to  protect  the  hold- 
er. *  *  *  A  bank  which  makes  advances 
on  a  bill  of  lading  has  a  lien  to  the  extent  of 
the  advances,  on  the  property  in  the  hands  of 
the  consignee,  and  can  recover  from  him  the 
proceeds  w  the  property  consigned,  even  though 
the  consignor  be  indebted  to  the  consignee  on 
general  account;  and  the  consignee  cannot  ap- 
propriate the  property  or  its  proceeds  to  his 
own  use  in  payment  of  a  prior  debt." 

That  the  delivery  of  a  bill  of  lading  Is  a 
symbolic  delivery  ot  the  goods  was  affirmed 
in  Merchants*  Exchange  Bank  v.  M'Graw,  76 
Fed.  030,  where,  at  page  933,  22  a  a  A. 
622,  at  page  625,  numerous  anthortttes  are 
cited  In  support  of  the  following : 

"There  are  numerous  authorities  which.  In 
Bubetance,  declare  that  the  delivery,  by  an  owner 
of  goods,  of  a  common  carrier's  recdpt  far  tbem, 
as  security  for  an  advance  of  money  with  the 
intentioa  to  transfer  the  property  In  the  goods, 
is  a  symbolic  delivery  of  them,  and  vests  in  the 
person  making  the  advance  a  sijedal  property 
in  the  goods,  sufficient  to  enahle^im  to  maintain 
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replevin  or  trorert  or  otber  action  at  law. 
agaiast  another  who  attacbea  them  npon  a  writ 
against  the  general  owner." 

In  First  National  Bank  t.  Mt.  Pleasant 
Milling  Co.,  103  Iowa,  518,  72  N.  W.  689.  the 
bank  claimed  an  interest  in  two  cars  of  wheat 
by  virtue  of  a  bill  of  lading.  Defendant 
claimed  the  wheat  nnder  a  writ  of  attadi- 
ment   The  court  held: 

"Bills  of  lading  represent  property,  and,  when 
indorsed  or  aasignea,  operate  as  a  symbolical 
delivery  to  the  indorsee  or  assignee  of  the  prop- 
erty covered  thereby.  •  •  •  The  question 
here  presented  is  not  whether  the  indorsee  takes 
the  bdl  of  lading  free  from  equities  or  defenses 
ia  the  hands  of  the  orli^nal  holder,  but  whether 
he  has  a  better  title  to  the  grain  than  an  at- 
taching creditor  of  the  indorser.  If  A.  should 
purchase  a  horse  from  B.  and  secure  the  deliv- 
ery thereof  upon  a  promise  to  pay  for  the  same 
at  some  future  time,  he  certainly  has  better  title 
than  C,  who  attache  the  horse  as  the  property 
of  B.  after  the  delivery  to  A.  So  when  the 
iriaintiff  in  this  case  cashed  'the  draft,  and  took 
Uie  assignment  of  the  bill  of  lading  from  the 
Commission  Company,  it  secured  a  better  title 
than  the  Milling  Company,  which  attached  the 
grain  while  in  transit;  and  the  fact  that,  when 
the  grain  was  attached,  it  had  not  been  called 
npon  to  make  any  direct  advances  to  the  Com- 
nuBsion  Company,  is  not,  in  itself,  of  controlling 
Importance.  •  ♦  *  If  the  bank  had  gimnly 
nndertaken  the  collection  of  the  purchase  price 
as  agent  of  t^e  Oommission  Company,  then  the 
title  to  the  grain  remained  in  the  latter  com- 
pany, and  it  was  subject  to  attachment  until 
delivered  to  and  paid  for  by  the  Roller  Mills. 
But  if  the  bank  purchased  the  draft,  and  ac- 
cepted the  bills  of  lading  as  collateral  security, 
or  if  it  purchased  the  grain  outright,  and  accept- 
ed the  bills  of  lading  as  evidence  of  this  pur- 
chase, or  if,  in  consideration  of  the  indorsement 
and  delivery  of  the  bills  of  lading,  it  made  or 
agreed  to  make  certain  definite  future  advances, 
it  acquired  a  title  to  the  grain  which  could  not 
be  defeated  by  a  snbsequent  attachment" 

[1]  When  a  tank  In  good  faith  makes  ad- 
vances, whether  as  a  purcdiaser  or  lender, 
and  receives  a  bill  of  lading  as  security,  It 
has  a  claim  upon  the  propertr  covered  by  the 
bill  of  lading  which  is  good  as  against  the 
claim  of  a  creditor  of  the  shipper.  No  au- 
thorities have  hcen,  or  can  cited  which 
ooQttvvert  this  proposition. 

[2]  Defendants,  however,  rely  npon  section 
2868,  B.  S.  1908,  of  the  statute  of  frauds  of 
this  state,  and  in^t  that  under  it  the  sale 
ut  the  antmnobile  to  the  bank  was  void, 
for  tbe  reason  that  it  was  not  followed  by 
an  immediate  delivery  and  an  actual  and 
continuous  change  of  possesion.  Defend- 
ants did  not  plead  tbe  statute  in  the  lower 
court,  and  even  It  properly  pleaded  it  would 
have  berai  a  good  defense^  a  qnestl<Hi  we  do 
not  decide  it  cannot  be  invoked  for  the  first 
time  In  tliis  court  on  review.  Benjamin  v. 
Hattler,  8  Cola  App.  284,  32  Pac.  837;  Ty- 
non  T.  Despaln.  22  Cola  240.  43  Pac.  1030; 
Hamlll  V.  Han,  4  Colo.  Aw-  200, 35  Pac.  027; 
Hunt  T.  Hayt,  10  Oolo.  281,  15  Pac  410. 
T^poB  Oie  qoMtlon  of  the  statnte  of  frauds  fts 
a  defense  in  cases  of  this  diaracter,  see  Cary 
T.  WtlUams,  47  OOla  256»  107  Pac  210.  135 
Am.  8t  Bep.  219. 


[S]  Neither  the  pleadings  not  tbe  facts 
warranted  the  introductlMi  of  testimony  as 
to  tbe  expenses  plaintiCE  incurred  in  the  pros- 
ecution of  this  suit.  Such  expense  la  not  a 
proper  element  of  damage  under  the  facts  of 
this  case.  The  action  is  not  one  in  whldi  ex- 
emplary damages  are  recoverable. 

The  judgment  of  the  lower  court  Is  revers- 
ed and  the  cause  remanded,  with  leave  to 
the  parties  to  amend  their  pleadings  if  so 
advised  and  for  further  proceedings  in  con- 
formity with  the  views  herein  expressed. 

SCOTT,  J.,  not  participating. 

(84  Colo.  315) 
BUNNELL  T.  HOLMES  et  at  (No.  8002.) 
(Supreme  Court  of  Colorado.    March  4,  1918.) 

1.  JUDQUEHT  «S5l39  —  VaCATINO  —  DlSCBE- 

noH. 

Setting  aside  a  judgment  and  allowing  an 
answer  to  the  merits  under  Code  Civ.  Proc  { 
81,  authorizing  such  action  within  a  year  where 
the  summons  has  not  been  personally  served, 
rests  within  the  trial  court's  sound  discretion. 

2.  Appeal  and  Bbbob  «»9S7(1}— Bctixw  — 
discektion  of  couet  —  vacating  judq- 

llENT. 

The  trial  court's  action  on  a  motion  to  set 
aside  a  Judgment  and  allow  an  answer  to  the 
merits  under  Code  Civ.  Proa  S  81,  is  conclusive 
upon  appeal,  where  the  trial  court  has  not 
abused  its  discretion. 

3.  Judgment  *=3l62(^— Vacateio— Bdbden 
OP  Pboof. 

A  defendant  seeking  to  have  a  judgment  set 
aside  and  to  be  allowed  to  answer  under  Oode 
Civ.  Proc.  I  81,  has  the  burden  of  establishing 
his  right  to  aadi  relief. 

4.  Attobkey  and  Client  $=>104  —  Attob- 
ket'b  Knowledge— Iufutino  to  Client. 

Where  attorneys  were  employed  to  ascertain 
whether  there  were  suits  pending  affecting  titie 
to  certain  land,  information  acquired  by  eudi 
attorneys  through  examining  the  court  records 
is  imputed  to  tiie  client. 

6.    JUDGUENT  «=»13S(2)— VACAnKO—DlSOBB- 

tion. 

Refusal  to  vacate  a  judgment  quieting  title 
and  allow  an  answer  to  the  merits  under  Code 
Civ.  Proc  f  81,  authorizing  such  action  within 
a  year  where  personal  service  has  not  been 
made,  held  not  an  abuse  of  the  discretion,  where 
there  was  evidence  indicating  that  defendant 
both  personally  and  through  bis  attorneys  had 
notice  of  tbe  proceeding  prior  to  judgment. 

Error  to  District  Court,  Tnma  Count?;  H. 

P,  Burke,  Jnd^ 

Action  to  quiet  title  by  Sadie  I.  Holmes 
and  W.  D.  McGinnis  against  George  B.  Bun- 
nell. Prom  an  order  denying  a  motion  to  set 
aside  a  default  Judgnwnt,  the  def^idant 
bidngs  error.  AflArmed. 

M.  M.  Bulkeley,  of  Wray,  and  Mahln  &  Ma- 
hln,  at  Smith  Center,  Kul,  for  plaintiff  in 
fflror.  John  F.  Mail,  of  Denver,  tor  defendr 
ants  in  error. 

ALLEN,  3.  On  Mardi  6, 1915,  H<Ame»  and 
McGinnis.  plaintiffs  below,^  commraced  an  ac- 
tion against  Bunnell,  defendant  below,  to 
quiet  title  to  certain  real  estate.    BunneU  vnu 
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a  nonresld^t,  and  service  was  bad  upon 
Mm  by  pabllcatlon.  The  last  pnbllcatioii  of 
sunmons  was  upon  May  27,  lOlS.  The  de- 
fault of  the  defendant  waa  entered  <mi  Octo- 
ber 16,  1915,  wblch  was  over  three  months 
after  It  could  have  been  entered.  On  the 
same  day  a  hearing  was  had,  and  judgment 
given  for  plaintiffs.  On  November  1,  1915, 
the  defendant  filed  a  motion  to  set  aside  the 
default  Judgment  On  April  27,  1916,  upon  a 
hearing  at  which  both  parties  appeared,  tbe 
motion  was  overruled.  Defendant  brings 
the  case  here  foe  review. 

[1,2]  Tbe  granting  or  denying  of  a  mo- 
tion to  set  aside  a  Judgmoit  and  to  allow  an- 
swer to  tlie  merits  under  section  81,  Revised 
Code  1906,  relied  on  by  defendant,  is  discre- 
tionary with  the  trial  count.  FuUen  t.  Wun- 
deilidi,  54  Colo.  349,  361.  ISO  Paa  1007.  The 
trial  ooort's  conclusion  on  such  motion,  In 
the  absoice  of  an  abuse  of  dlSCTetion,  Is  con- 
clusive upon  this  court  Wallace  t.  Heitler, 
52  Colo.  620.  622,  123  Pftc.  954. 

The  question  presented  upon  this  review  is 
whether  the  trial  court  abused  its  discretion 
in  refusing  to  vacate  the  default  Judgment, 
upcHi  the  shovring  made  by  the  affidavits  at- 
tached to  the  defendant's  motion  and  the  tes- 
timony taken  at  the  last-mentioned  hearing. 

[3-1]  Tbe  burden  was  on  the  defendant  to 
show  everything  that  would  oitltle  Mm  to  a 
vacatlcm  of  tbe  Judgmoit  In  the  exercise  of 
sound  discretion  by  the-  court  FuUeo  t. 
Wunderllcb.  supra.  l%e  defendant  states  In 
hla  affidavit  that  he  had  no  knowledge  or  no- 
tice of  the  pendency  of  this  action  until  Oc- 
tober 20,  1916.  TlK  plalntilfB,  on  the  other 
hand,  Introduced  evidence  tending  to  timw 
that  the  defendant  had  actual  notice  of  the 
pendency  of  this  action  for  more  than  three 
months  prior  to  the  time  his  defoult  was 
enters.  Hie  qnestlon  whether  the  d^SeoA- 
ant  had  actual  knowledge  of  the  pendoicy 
of  the  action  in  time  to  have  appeared  and 
answered  befbre  default  was  entered  was  one 
of  Act  to  be  detomined  by  the  court  upon 
the  evtd«io&  ^i^er  t.  BCaslin,  %  Kan. 
130.  116  Pa&  227.  If  the  trial  court  Was 
warranted  in  finding  that  the  defmdant  did 
have  such  notice,  It  would  be  a  <drcumstance 
strongly  tending  to  Justly  the  court  In  de- 
nying a  motion  to  tacate  the  judgmmt  As 
said  In  the  Fullra  Oas^  supra: 

"The  defendant  could  have  known  all  about 
the  suit  and  might  be  sttemptiiv  to  take  advan- 
tage of  his  being  a  nonresident  In  order  to  delay 
its  ultimate  termiQation." 

See.  also.  Smith  t.  GoUis,  42  Mont  850, 
112  Pae  1070,  Ann.  Oas.  1912A,  115S. 

Tbe  defendant  In  his  affidavit  states  that 
about  the  1st  of  June,  1916,  he  employed 
Mahln  &  Mahin,  attorneys,  to  ascertain 
whether  there  was  any  suit  affecting  the 
title  to  the  land  lnv<^ved  In  this  action.  The 
evidence  discloses  that  F.  W.  Mahln,  of  tbe 
firm  of  Mahin  &  Mahln,  came  to  Wray.  Yuma 
county,  about  Jtme  80,  1915,  and  while  there 
adted  for  and  examined  the  fllea  In  this 


case  In  the  office  of  the  clerk  of  the  district 
court  Mahin  must  have  known  at  that  time 
that  the  suit  was  pending,  and  he  gained  this 
knowledge  In  the  course  of  the  particular 
transaction  In  whldi  he  was  employed  by  the 
defendant  Under  these  circumstances  the 
knowledge  of  the  attorney  Is  Imputed  to  the 
client,  in  this  case  the  defendant.  6  GL  J. 
638,  S  144. 

The  clerk  of  the  court  testified  that  the 
order  of  publlcatloU  and  affidavit  set  forth 
the  post  office  address  of  the  defendant  as 
Smith  Center.  Kan.  It  is  admitted  that  this 
address  Is  correct  The  Oerk  testified  that 
he  smt  a  copy  of  the  sunun(Hia  and  a  cc^y  of 
the  complaint  by  mall  to  the  defendant  at 
Smith  Center,  Kan. ;  that  he  made  an  affi- 
uavlt  to  that  ^ect;  and  that  he  personally 
remembers  that  he  did  so  mall  the  copy  ot 
snmm<»is  and  complaint;  also  that  it  was 
mailed  in  a  envelope  bearing  his  official  re- 
turn card,  and  that  It  never  came  back. 
The  clerk  further  testified  that  he  received 
a  letter  frwn  the  defendant's  attorn^  on 
May  8, 1915.  and  in  answer  thereto  sent  them 
a  copy  of  the  comi^alnt  In  this  case  Tbeae 
are  additional  fiicts  t«idlng  to  abow  that 
both  the  defendant  and  his  attorn^  had 
actual  notice  of  the  pendoicy  of  the  actfcm. 
The  testimony  of  the  tierk  is  not  contra- 
dicted. The  clerk's  affidavit,  to  which  be 
refers  In  his  testlmimy,  Is  In  flie  reowd,  and 
recites  that  he  mailed  a  copy  ct  the  summons 
to  the  defendant  at  SmlUi  Center,  Kan.,  on 
April  28.  1916.  1^  defendant  did  not  al- 
iMft  in  his  affidavit  that  he  did  not  recelire 
a  copy  of  the  summons  or  cow  of  the  com- 
plaint mailed  to  him. 

Ihe  defendant  attempted  to  meet  the  fore- 
goiiv  facts  by  showing  tliat  Mahln  mis- 
take Informed  him  that  no  suit  was  pending, 
and  that  the  mistake  was  due  to  Hahln's 
cMifnslng  the  Instant  case  with  anothw  case 
that  had  also  been  pending.  The  trial  oonrt 
was  not  bound  to  relieve  the  defendant  from 
the  consequences  of  n^igenoe.  If  any,  there 
was  in  this  ctmnection,  on  the  part  ot  his  at- 
torneys. 16  B.  C.  I/.  711.  I  161.  Mahln,  on 
b^lf  of  the  def«dant,  also  testified  that  be 
had  never  received  any  resp<mse  to  a  letter 
that  his  firm  wrote  to  the  derk  <jS  tbe  court 
in  May.  1916.  This  is  not  very  matnlal, 
aSxuee  Mahin  came  to  the  clerk's  office  with- 
in two  months  thereaflw.  Mahln  also  te»- 
tlfled  that  he  wrote  to  the  dierk  on  July  20, 
1916.  asking  if  any  suit  had  been  filed,  and 
that  no  reply  was  received,  l^e  (Hetk,  how- 
ever, testified  that  he  has  no  recollection  of 
having  recdved  the  letter.  As  said  In  Wal- 
lace T.  Heitler,  supra: 

"All  of  the  facts  were  before  the  trial  court, 
and  it  is  not  tbe  province  of  a  review  court  to 
overturn  tbe  findings  of  a  trial  court  upon  such 
matters,  unless  it  clearly  appears  that  an  arbi- 
trary and  unjustifiable  discretion  has  been  exer^ 
cised." 

Upon  a  full  consideration  of  all  the  facte 
that  w«e  in  evidoice  b^ore  the  trial  coozt* 
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we  cannot  jtistly  flnd  that  the  court  abused 
Us  discretion  In  overruling  the  motion.  We 
are  of  opinion  that  no  sufficient  reason  Is 
shown  why  the  judgment  should  be  set  aside, 
md  it  Is  therefore  affirmed. 
Affirmed. 

HILL,  a      and  BAILET,  J.,  ctaicar. 

(«4  Colo.  S34) 

RIO  GBANDE  JUNCTION  BT.  CO.  t.  OR- 
CHARD MESA  IRB.  DIST. 
(No.  8970.) 

(Sapreme  Court  of  Colorado.    March  4,  191S.) 

X  Mandahtts  ®=>114— Wabbantb  or  Ibbi- 
QATioN  DiaTRiet— Rembdt  op  H01.DEB. 
Where  warrant  of  an  irrigation  district  is 
accepted  in  payment  of  its  debt,  the  warrant 
holder's  remedy,  if  there  are  no  funds  to  pay 
the  warrant  and  the  proper  officers  fall  to  cer- 
tifj  an  amount  suffldent  to  include  the  war- 
raat  and  make  levy  therdor,  is  exdasively  by 
mandamus  to  compel  such  action ;  and  the  war- 
rant holder  cannot  sue  to  recover  a  money  judg- 
ment on  the  warrant. 

2.  Mandamus  <c=3ll4— Ibbigation  Disxbiots 

— WaBEANTS— COtXKCTION. 

An  irrigation  district  warrant  chargeable 
to  general  funds  for  maintenance,  etc.,  ia  upon 
a  special  fund  for  the  year's  maintenance,  etc., 
witiiin  the  rule  making  mandamus  the  exclusive 
remedy  ior  collection  of  a  warrant  drawn  upon 
•  apeml  fond. 

3.  Appeal  and  Bbbob  «»843(4)— Review— 
Unhecxssabt  Mattebs  —  Rcuno  on  Db- 

HU8BBB. 

Under  Rev.  St  1908,  i  S6,  requiring  com- 
plaint to  concisely  state  the  cause  of  action 
withoot  unnecessary  repetition,  and  section  84, 
requiring  technical  defects  in  pleading  to  be 
dinwarded,  where  by  the  third  count  of  the 
complaint,  merely  continuing  the  allegations  of 
the  first  two  counts,  plaintiff  disclosed  it  had 
no  cause  of  action,  correctnesa  of  the  lower 
court's  ruling  iu  sustaining  demurrer  to  the 
first  and  second  alleged  causes  ol  action  would 
not  be  cmsldered. 

Error  to  District  Conrt,  Mesa  County; 
Thomas  J.  Black,  Judge. 

Action  by  the  Rio  Grande  Junction  Rail- 
way Company  against  the  Orchard  Mesa  Ir- 
rigation District  Judgment  for  defendant, 
and  plaintiff  brings  error.  AiBrmed. 

E.  N.  Clark  and  O.  A.  Lozford,  both  of 
Deuver,  for  plalntlfl  in  error.  Beniamin 
UriiBtti,  of  Denva>,  for  defendant  In  error. 

HILL,  C.  J.  The  plaintiff  In  error,  here- 
after called  the  plaintiff,  elected  to  stand 
upon  its  second  amended  complaint  after  a 
donurrer  bad  been  sustained  thereta  It 
contained  three  alleged  cansea  of  acUon 
growing  out  of  the  same  transactitm,  and 
wMdi  entitled  It,  if  at  all,  to  but  one  Judg- 
ment Tbe  first  count,  in  substance,  alleges 
that  the  defendant  is  an  irrigation  district ; 
that  in  November,  1009,  it  entered  into  a 
written  contract  with  the  plaintiff,  ratified 
tf  its  electors  at  an  election  held  for  that 
porpos^  etc.,  whereby  the  plaintiff  agreed  to 
raise  Its  tracks  on  the  north  bank  of  Grand 
rivo-  so  as  to  protect  thm  from  damage  by 


reason  of  water  to  be  impounded  in  a  dam 
which  the  district  was  then  constructing; 
that  the  district  agreed  to  pay  plaintiff  the 
cost  of  this  work,  and  was  to  deposit  with 
It  $35,000  to  be  applied  in  such  payment,  If 
that  amount  was  required ;  that  if  It  cost 
more  It  would  pay  the  additional  amount, 
etc. ;  that  the  district  deposited  the  $35,000 ; 
that  the  work  was  done  as  agreed;  that  Its 
total  cost  was  $43,733.77;  that  after  credit- 
ing the  $35,000,  there  was  a  balance  due  of 
$8,733.77;  that  plaintiff  made  out  en  Item- 
ized account  of  said  balance  due,  verified  and 
filed  it  with  the  secretary  of  the  defendant ; 
that  said  (daim  was  disallowed  by  the  board 
of  directors  of  said  district,  and  that  there  Is 
due  the  plaintiff  said  sum  wltb  Interest  from 
the  25th  of  November,  1011;  that  defendant 
has  at  all  times  neglected,  and  does  now  n^- 
lect,  to  make  the  nec^sary  levy  to  pay  or 
provide  for  the  payment  of  said  sum,  and 
that  defendant  does  not  intend  to  provide 
any  funds  to  pay  the  balance  due.  Judg- 
ment Is  prayed  for  the  amount  alleged  to 
be  due,  with  Interest 

The  second  count  alleges  the  same  facts  as 
the  first  up  to  the  amount  due  It;  then  al- 
lies that  the  defendant  disputed  the  bal- 
ance due  and  entered  into  negotiations  for 
an  adjustment  of  the  sum  to  be  paid,  etc. ; 
that  in  consequence  of  said  negotiations,  and 
on  or  about  November  27,  1911,  the  parties 
then  and  there  agreed  that  the  plaintiff 
would  accept  $8,104.85  in  full  settlem^t  of 
all  that  was  due  under  said  ccmtract;  that 
the  defendant  promised  to  pay  said  amount, 
and  by  its  board  of  directors  did  audit  and 
allow  said  bill  for  the  sum  of  $8,104.85,  but 
that  defendant  has  neglected  and  does  neg- 
lect to  make  the  necessary  levy  to  pay  or 
provide  for  the  payment  of  said  sum;  that 
there  Is  no  money  In  the  treasury  of  said 
district  with  which  to  pay  any  part  of  said 
sum ;  and  that  defendant  does  not  intend  to 
provide  any  funds  to  pay  the  balance  due, 
etc.  The  prayer  is  for  judgment  for  the 
amount  last  named,  etc. 

The  third  count  Is  practically  the  same  as 
the  first  and  second  up  to  and  including  the 
performance  of  the  contract.  It  then  alleges: 
That  plaintiff  filed  Its  claim  in  due  form 
with  the  secretary.  That  thereafter,  and  In 
November,  1911,  the  claim  was  duly  audited 
and  allowed  by  the  board  of  directors  of  the 
defendant  district  In  the  sum  of  $8,104.86, 
and  that  on  January  2,  1912,  the  board  of 
directors  ordered  a  warrant  drawn  for  the 
payment  of  same;  that  on  January  4th  fol- 
lowing the  defendant  issued  and  delivered  to 
plaintiff  Its  warrant  therefor,  the  material 
portion  of  which  reads: ' 

"Pay  to  the  Rio  Grande  Junction  Railway 
Company  or  bearer,  $8,104.85,  •  •  •.  For 
services  or  material  for  maintenance,  operation 
and  current  expense  of  said  district.  Chaige 
same  to  general  fund  for  mftlntenance,**  eta 

Tliat  on  January  5th  following  the  plain- 
tiff presented  said  warrant  to  the  tteasaxet  of 
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tbe  diBtrlet  for  paymttit.  That  there  were 
no  funds  to  pay  sold  wamint  That  Its  pay- 
ment was  refused,  and  it  was  registered  as 

Mlovrs: 

"Registered.  PKsented.  No  fondi.  Jan.  5, 
1912.  This  warrant  draws  Interest  from  this 
date  at  6  per  cent  per  annunL 

"Benton  Canon,  do.  Treas." 

miat  ttils  warrant  has  never  be«i  paid, 
and  la  still  due.  That  under  and  by  virtue 
of  the  laws  pertaining  to  irrigation  districts, 
the  board  of  directors  Is  required  to  make  a 
levy  upon  the  land  Included  within  said  dis- 
trict at  a  certain  rate  pn  acre  sufflclrat  to 
pay  off  delinquent  and  outstanding  warrants. 
That  the  ^oard  of  directors  of  defradant  has 
failed  and  neglected  to  make  any  8uch  levy, 
for  tbe  purpose  of  paying  this  warrant,  and 
does  now  neglect  and  refuse  to  make  any 
levy  to  pay  said  warrant  or  any  iwrt  there- 
of. That  tiiere  is  now  due  the  plaintiff  there- 
on $8.1<M.85  with  interest  The  prayer  is  for 
judgment  for  this  amount. 

[1]  As  the  third  alleged  cause  of  action 
covers  the  entire  transaction,  it  should  be 
ctmsldered  first  Were  we  disposed  to  be 
tedinical,  we  could  affirm  the  court's  ruling 
th»eon  by  calling  attention  to  the  fact  that 
Oie  itTigatl<m  district  act  does  not  require 
or  authorize  the  board  of  directtars  of  a  dis- 
trict to  make  a  levy  to  pay  outstanding  war- 
rants or  any  levy  for  any  purpose.  The  pow- 
er to  make  levies  for  the  district  la  vested 
in  the  board  of  county  commissioners;  hence 
the  n^lect  or  refusal  of  the  district  board 
to  do  something  which  it  has  no  right  to  do 
tails  to  state  any  neglect  of  duty  on  Its 
part  We  do  not  car^  however,  to  dispose 
of  this  count  in  this  manner.  In  order  to 
consider  it  on  the  real  pcrint  Involved,  we 
will  assome  that  the  allegatitm  Is  suffidoit  to 
charge  neglect  upon  the  part  of  those  whose 
duty  it  was  to  certify  an  amount  snffldent  to 
Include  this  warrant,  as  well  as  a  failure 
upon  the  part  ut  those  whose  duty  it  was 
to  make  tbe  levy  therefor.  Witb  these  as- 
smnptions  indnded,  are  the  facts  suffident 
to  allow  the  plaintiff,  after  accepting  a  wai> 
rant  in  payment  of  its  debt,  to  thereafter  se- 
cure a  money  Judgment  upon  tbe  warrant? 
When  contested,  it  has  never  been  permitted, 
upon  such  a  showing  as  to  county,  city,  or 
town  warrants  In  this  Jurisdiction,  bat  to 
the  contrary,  wlm  nothing  more  Is  presented 
than  alleged  In  this  count  mandamus  is 
held  to  be  the  ^elusive  remedy.  Forbes  v. 
Grand  Oonnty,  23  Colo.  344.  47  Paa  388; 
GunnlsMi  Ckranty  v.  Sims,  31  Colo.  483,  74 
Pac.  467;  City  of  Denver  v.  National  Ex- 
change Bank,  34  Colo.  387,  82  Pac.  448; 
<aty  of  Denver  v.  Bottom  et  al.,  44  Colo.  308, 
98  Pac.  13;  Berkey  v.  County  Commissioners, 
48  Colo.  104,  110  Pac.  197,  20  Ann.  Cas.  1109; 
Beraey  v.  Itwln,  8  Colo.  App.  66, 89  Pac.  900 ; 
Grand  County  v.  People  16  Cola  App.  215, 
M  Paa  676. 

While  the  cases  cited  apply  to  warrants  of 
(»)unties,  cities,  and  towns,  the  reasons  giv- 


en for  0ie  rule  make  It  applicable  to  war* 
rants  of  irrigation  districts.  In  Frabes  t. 
Grand  County,  supra,  this  court  spraklng 
through  Mr.  Justice  Ooddard,  points  out  the 
l^ld^tlOT  pertaining  to  claims  against  a 
county,  their  allowance,  payment  In  warrants, 
registration  thereof,  the  levying  and  colIe<N 
tim  of  taxes  tor  their  payment  the  paying 
of  same  In  the  order  of  th^  reglstratifKi, 
etc.,  followed  with  the  conclusion  that  the 
header  has  the  ri^t  to  a  writ  of  mandamus 
to  compel  their  payment  out  of  the  fuote 
levied  for  that  purpose  and  In  certain  casea 
to  onnpd  a  levy  In  otder  to  create  a  fund 
out  of  which  they  can  be  paid.  Tbe  irriga- 
tion district  act  contains  somewhat  similar 
provisions.  Including  a  clause  that  the  reve- 
nue laws  of  Uie  state  for  the  assessmmt 
levying,  and  collection  of  taxes  on  real  es- 
tate tor  county  pnrpoees,  except  as  modified 
In  the  act  shall  be  applicable.  Tbla  act 
makes  it  the  duty  of  a  district  board  of  di- 
rectors, on  or  before  S^tember  Ist  of  each 
year,  to  determine  the  amount  of  money  re- 
quired to  meet  the  maintenance,  operating 
and  current  expenses  for  the  nsning  year, 
and  to  certl^  to  the  county  commiBsloners 
said  amount  together  with  such  an  addition- 
al amount  as  may  be  necessary  to  meet  any 
deficiency  In  the  payment  of  said  expenses 
theretofore  incurred.  Upon  die  receipt  at 
this  certificate,  the  county  commissioners 
are  required  to  make  a  levy  auffldent  not 
only  to  raise  the  amount  thus  certified,  but 
15  per  cent  additional  to  cover  delinquency. 
It  will  thus  be  seen  Out  a  ccMtnplete  method 
is  provided  to  take  care  of  the  cnrr«it  ex- 
penses of  the  district  by  making  a  levy  snflS- 
dent  therefor,  and  15  per  cent  additional; 
If  this  proves  inadequate,  the  act  provides 
that  the  board  at  Its  next  annual  meeting  fw 
this  purpose  shall  Include  such  additional 
amount  as  may  be  necessary  to  meet  any 
deficiency,  in  the  payment  of  said  expenses 
theretofore  incurred.  To  put  it  In  the  lan- 
guage of  Chief  Justice  Campbell,  in  Gunni- 
son County  V.  Sims,  supra: 

'This  method  .of  payment  and  enforcement 
of  tbe  same  is  e'xclusive  except,  as  in  case  of 
county  warrants,  when  for  some  exceptional 
reason*  such  as  a  diversion  of  the  fund,  a  dif- 
ferent procedure  may  be  resorted  to." 

In  the  case  at  bar  no  such  exception  la 
pleaded,  but  to  the  contrary  the  neglect  ot 
duty  presented  In  plaintiff's  brief  consists  in 
the  district  board's  failure  to  certify  an 
amount  sufficient  to  cover  this  warrant  and 
the  county  commissioner's  failure  to  make  the 
necessary  levy  therefor.  There  Is  no  all^ra- 
tion  In  the  complaint  except  by  lnferen<%  that 
the  district  board  neglected  Its  duty  in  this 
respect,  but  If  either  board  has,  the  ruling 
In  the  cases  above  cited  is  to  the  effect  that 
plalntUTs  remedy  was  by  mandamus  to  com- 
pel them  to  perform  it 

[2]  Tbe  contention  that  the  warrant  was 
upon  the  general  fund  of  the  district  and  for 
that  reason  the  cases  dted  are  not  appUca- 
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ble,  is  not  well  taken.  Tbe  warrant  Is  not 
npon  fnncUi  not  otherwise  appropriated,  bat 
reads  chargeable  to  general  funds  for  main- 
tenance, etc.  In  Eberhart  t.  Canon,  as  treas- 
urer of  this  irrigation  district.  61  Colo.  340, 
157  Pac.  ISO.  this  court  held  that  the  mon- 
^8  derived  ftom  the  levy  for  one  year  for 
maintenance,  operating,  and  current  expens- 
es could  not  be  used  for  other  purposes,  or 
for  the  payment  of  the  same  kind  of  ex- 
penses for  some  other  year  until  all  of  those 
for  the  year  for  wblch  It  had  been  levied 
were  paid ;  also  that  the  levy  made  to  meet 
the  deflclency  in  the  payment  of  expenses 
theretofore  incurred  could  not  be  used  for 
other  purposes  until  the  deficiency  for  which 
It  was  created  had  been  paid.  Ilils  ruling, 
in  a  sense,  Is  to  tbe  effect  that  each  of  these 
funds  is  a  special  fund,  to  the  extent  at 
least  that  each  must  be  used  for  the  purpose 
for  which  it  was  created,  until  that  purpose 
is  accomplished,  and  that  as  to  this  general 
fund,  so-called,  it  must  be  api^ed  to  the 
payment  ot  the  maintenance,  <^rating  and 
currait  expenses  for  the  ensuing  year,  and 
none  ottier,  at  least  until  sudi  expenses  for 
that  year  had  been  satisfied.  An  irrigation 
district  Is  hot  a  quasi  mnnlcipal  COTporatlon, 
created  fbr  a  specific  purpose.  It  is  likewise 
mtly  authorized  to  procure  funds  by  taxation 
for  certain  purposes.  The  fund  upon  which 
this  warrant  was  drawn  was  of  that  class, 
and  brings  it  within  the  rule  recognized  by 
our  former  cases. 

[3]  By  a  supplemental  brief,  plaintiff  urg- 
es a  rerersal  under  the  rule  that,  when  test- 
ed by  a  demurrer,  each  count  or  separate  al- 
teged  canse  of  action  In  a  complaint  stands 
alone,  as  if  It  were  a  separate  complaint. 
For  this  reason  it  urges  that  If  the  first  or 
second  count  states  a  canse  of  action,  al- 
though omitting  to  state  all  of  the  facts  as 
contained  in  the  third  count  and  by  stating 
some  that  are  In  apparent  condlct  with  It, 
tbe  demurrer  should  hare  been  overruled  as 
to  them.  We  appreciate  the  fwce  of  this 
role  where  applicable,  but  the  cases  cited 
do  not  cover  a  state  of  facts  as  presented 
here,  which  disclose  that  If  the  allegations  In 
plaintiff's  t^lrd  count  are  true.  It  could  not 
maintain  this  action  on  either  of  the  three 
counts.  The  third  count  contains  the  allega- 
tion that  It  accepted  and  had  registered  a 
warrant  for  the  debt  sued  on.  This  Is  not 
diluted  in  either  the  first  or  the  second 
count  It  Is  but  a  continuation  of  the  hls- 
t(^  of  the  transaction  between  the  parties, 
and  by  alleging  It  the  plaintiff  has  pleaded 
Itself  out  of  court,  but  regardless  of  this  it 
now  asks  us  to  Ignore  this  allegation  for 
the  purpose  of  passing  upon  the  demurrer  to 
its  first  and  second  counts  concerning  the 
same  transaction.  Section  55,  Revised  Code 
1906,  says: 

'TTbe  eomplatat  shall  contain :  *  *  *  A 
statement  of  tbe  facts  constituting  the  cause  of 


action,  in  orcUnary  and  conda*  language,  with- 
out unnecessary  repetition.'' 

In  Cripple  Creek  M.  Co.  t.  Brabant,  87 
Colo.  423,  425,  87  Pac.  794,  It  is  said: 

"As  stated  in  Spaulding  v.  Saltiel.  IS  Colo.  86, 
88  [31  Pac.  480],  the  practice  of  pleading  a 
double  statement  of  tbe  case  so  as  to  meet  tbe 
ezigencjes  of  the  proofii  Is  not,  as  a  general 
rule,  permitted  under  the  Code.  The  rule,  how- 
ever, is  not  absolutely  Inflexible." 

The  foregoing  states  the  practice  in  this 
Jurisdiction.  It  la  questionable  If  the  &ct» 
disclosed  Jostlfy  the  attempted  effort  to 
plead  three  causes  of  action  when  all  the 
facts  could  have  been  included  In  one  simple 
statement  without  unnecessary  repetition, 
but  in  any  event,  vrhm  the  record  Is  consid- 
ered as  a  whole,  it  does  not  Justify  a  re- 
versal. 

Section  84,  Bevlsed  Code  1908,  provides 
that: 

"The  court  shall  in  every  stage  of  an  action 
disregard  nny  error  or  defect  in  the  ploadings 
or  proceedin?a  which  shall  not  afEect  tlm  suh- 
stanttal  rifchts  of  the  parties,  and  do  judsment' 
shall  be  reversed  or  affected  by  reason  of  such 
error  or  defect" 

The  plaintiff  having  disclosed  by  Its  plead- 
ings that  In  no  event  would  It  be  entitled  to 
maintain  this  action,  It  would  be  but  a  waste 
of  time  to  pass  upon  its  contentions  concern- 
ing the  correctness  of  the  ruling  In  sustain- 
ing tbe  demurrer  to  Its  first  and  second  al- 
leged causes  of  action. 

The  Judgment  Is  affirmed. 

Affirmed. 

BAILBY  aAd  ALI<BN,  JJ.,  concur. 
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OF  COLORADO  et  aL    (No.  9294.) 
(Supreme  Court  of  Colorado.   Mardi  4,  1918.) 

1,  Mabteb  Airn  Sebtant  «s»417(7)  —  Wobk- 
men's  Compensation— CoNCLHsivKNESs  or 

Under  Laws  1915,  c.  179,  {  88,  making 
workmen's  comp^isation  awards  reviewable 
only  as  to  queeaons  of  law,  an  award  is  con- 
clusive QpOD  all  matters  of  fact  prnperly  in  dis- 
pute before  the  commisBion,  where  supported  by 
evidence  or  reasonable  inferences  to  be  drawn 
therefrom. 

2.  Masteb  and  Sbbtant  «=»417(1)  —  Wobe- 
men's  Compensation— Appeal. 

A  workmen's  compensation   hearing,  held  ' 

Eursuant  to  the  claimant's  apoUcation  for  a  re- 
earing,  at  which  the  commission  considered 
new,  as  well  as  old,  issues,  was  equivalent  to  a 
new  trial,  so  as  to  preclude  an  appeal  to  the 
district  court  prior  to  a  rehearing  application, 
in  view  of  Workmen's  Compensation  Act,  g  77, 
prohibiting  actions  to  set  aside  awards  until  aft- 
er a  rebeuing  application  to  tbe  commisslou. 

En  Banc.  Error  to  District  Court  City 
and  County  of  Denver;  John  I.  Mulllns, 
Judge. 

Workmen's  compensation  proceedings  by 
Pletro  Passlnl  against  the  American  Smelt- 
ing A  Beflning  Company.  From  an  award  by 
the  Industrial  Commission,  tbe  claimant  ap> 
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pealed  to  the  district  court,  and  from  a  Judg- 
ment sastolnlug  a  demurrer  to  his  c(«n);daint, 
he  brings  error.  Affirmed. 

George  Allan  Smith,  of  DeoTer,  for  plain- 
tUf  in  error.  Henry  A.  Dnbbs  and  Henry  G. 
Tidal,  both  of  Denver,  tor  defendant  In  er- 
ror  American  Smelting  &  Refining  Co.  Les- 
lie E.  Hubbard,  Att7<  Gen.,  and  John  L. 
StAwelgert,  Asst  At^.  Qea.,  for  itef^dant 
In  error  Industrial  Commission. 

BAILEY,  J.  This  case  Is  here  on  writ  of 
error  to  review  a  Judgment  of  the  district 
court  sustaining  a  demurrer  to  the  com- 
plaint in  an  appeal  from  the  findings  of  the 
State  Industrial  Commission. 

The  claimant  was  Injured  in  May,  1916,  by 
falling  from  a  platform.  From  the  time  of 
the  Injury  until  the  hearing  before  the  Com- 
mission he  had  received  compensation  from, 
and  had  been  cared  for  and  received  medical 
attention  through  the  defendant,  the  Amer- 
ican Smelting  &  Refining  Company,  In  whose 
employment  he  was  when  injured.  On  De- 
cember 8th,  1916,  lie  was  awarded  compensa- 
tion to  January  5th,  1917,  by  the  Commis- 
sion. At  that  time  his  Injuries  were  found 
to  consist  of  a  bruised  shoulder,  and  trau- 
matic neurosis,  which  latter  was  held  to  be 
the  proximate  result  of  the  acddent  On 
February  16th,  1917,  the  case  was  reopened 
by  the  Commission,  for  the  purpose  of  deter- 
mining the  extent  of  other  alleged  disabili- 
ties. The  defendant  company  denied  further 
liability,  bat  expressed  willingness  to  pro- 
vide additional  treatment  It  was  thereupon 
ordered  by  the  Commission  that  If  claimant 
would  subject  himseii:  to  medical  and  hos- 
pital treatment  he  should  be  awarded  com- 
pensation from  and  after  January  5th,  1917. 
But  should  he  fail  and  refuse  to  avail  him- 
self of  the  proposed  treatment,  that  the  origi- 
nal order,  denying  compensation  after. sucli 
date,  should  stand. 

On  April  7th,  1917,  he  filed  a  petition  for 
rehearing,  whlcb  was  denied.  On  May  19th 
he  filed  another  petition  for  rehearing,  which 
was  granted,  and  on  June  11th,  after  what 
was  to  all  intents  and  purposes  a  primary  or 
original  trial,  the  Commission  set  aside  the 
February  award  and  affirmed  the  award  of 
December  8th.  Without  applying  for  a  new 
trial  he  brought  action  in  the  district  court, 
where  his  complaint  was  dismissed  on  de- 
murrer, and  the  findings  and  award  of  the 
Commission  sustained. 

[11  In  considering  questions  arising  out  of 
the  sufficiency  of  the  evidence  which  supports 
the  award,  it  must  be  borne  in  mind  that  the 
court  Is  expressly  bound  by  statute.  See- 
tim  83,  chapter  179,  Laws  1016,  is  as  fol- 
lows: 

"The  CommiBsion  or  any  party  who  may  con- 
sider himaelf  aggrieved  by  a  judgment  entered 
upon  a  review  of  any  such  finding,  order  or 
award,  may  have  questions  of  law  only  review- 
ed *  *  *  by  the  supreme  coort." 

This  court  may  consider  only  the  I^t 
questhm  of  whether  there  Is  evidence  to  sap- 


port  the  findings,  and  not  whether  the  Com- 
mission has  misconstrued  Its  probative  ef- 
fect The  award  is  conclusive  ui>on  all  mat- 
ters of  fact  properly  in  dispute  before  the 
Commission,  where  supported  by  evidence,  or 
reasonable  Inference  to  be  drawn  therefrom. 
Papluaw  V.  Grand  Trunk  Ry.  Co.,  189  Midi. 
441,  155  N.  W.  545;  Redfield  v.  Michigan  Ins. 
Co.,  183  Mich.  633,  150  N.  W.  362 ;  WUliam 
Rabr  Co.  v.  Industrial  Com.  (Wis.)  163  N.  W. 
646;  In  re  Von  Ette,  223  Mass.  56,  111  N.  R 
696,  L.  R.  A.  1916D.  641;  Oniji  v.  Studebaker 
Corp.  (Mlcb.)  163  N.  W.  23;  ^onuold  on 
Workmen's  Compensation,  i  242. 

[2]  So  far  as  the  merits  of  the  case  are 
concerned,,  there  is  nothing  In  the  record  up- 
on whlcb  the  findings  of  the  Gonunisslon  may 
be  properly  set  aside.  It  appears,  however, 
that  the  district  court  sustained  the  demur- 
rer to  the  complaint  on  the  ground  that 
claimant  failed  to  follow  the  statute  in  per- 
fecting his  appeal.  The  first  finding  and 
award,  that  of  December  8th,  1916,  provided 
for  compensation  to  January  5th,  1917,  and 
by  it  the  Commission  In  eftect  fonnd  that 
claimant  was  disabled  and  that  he  probably 
would  remain  so  until  that  date.  It  la  ni^ed 
that  the  Commission  had  no  power  thus  ar- 
bitrarily to  fix  the  date  of  the  recovery  of 
the  claimant,  but  we  are  not  called  upon  to 
pass  upon  tbiB  question,  fbr  the  reason  that 
the  case  was  reopened,  presumably  for  the 
very  purpose  of  ascertaining  whether  there 
was  a  chai^  in  claimant's  condltltnL  Afta* 
the  hearing  of  S^mary  10th  it  was  ordered 
that  dalmant  receive  hoqdtal  trratment  ten- 
dered by  the  def«)dant  company,  and  "If  not 
accepted  by  the  claimant  diall  be  in  fall  dis- 
charge of  all  UablUly  of  the  respondent" 
On  June  11th  a  new  finding  and  award  was 
made  and  entered,  setting  aside  the  Febm- 
ary  award  and  affirming  that  of  Decmber 
8th. 

At  the  hearing  upon  which  ttie  award  of 
June  11th  to  based,  entirely  new  Issues  as 
well  as  the  bid  ones  were  before  the  Gom- 
mlsslon,  and  full  consideration  was  ^Yea  to 
both.  That  hearing  can  In  no  sense  be  con- 
sidered a  mere  review  of  fbrmer  findings. 
More  testimony  was  then  taken. than  at  any 
previous  hearing  8<Hne  of  which  related  to 
an  entirely  new  malady,  alleged  to  have  re- 
cently developed  as  a  result  of  the  accident, 
and  the  proceedings  were,  as  stated  above, 
practtcally  a  new  triaL  Upon  all  of  the  Is- 
sues new  and  old  the  findings  were  advoee 
to  the  claimant  The  district  court  was 
therefore  without  Jurisdiction  to  review  the 
actions  of  the  Commission  until  the  claim- 
ant had  first  petitioned  It  for  a  rehearing,  as 
provided  by  section  69  of  the  Act  Failure 
to  petition  for  a  rehearing  brings  the  claim- 
ant within  section  77,  which  provides: 

"No  action  •  •  *  to  set  aside"  and  "find- 
ing, order  or  award  of  the  Commission,  •  *  * 
Bhiul  be  brought  unless  the  plaintiff  shafi  have 
first  applied  to  the  GtHnmlssion  for  a  reheariiiB 
thereon  as  provided  by  this  Act" 
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Ttie  purpose  of  tba  Act  Is  to  conflne  the 
settlement  of  compensaUon  cases  to  the  Oom- 
miaalffli  Itself,  so  far  as  Is  condstent  with 
jnatfce.  It  Is  clei\r  that  the  legtslatlTe  in< 
tmt  was  that  the  Cominl^^ui  should  he  giv- 
en an  <^portunlt7  to  review  its  own  findings, 
before  permitting  claimants,  or  other  dissat- 
isfled  persons,  to  resort  to  the  courts. 

In  the  case  at  bar  the  claimant  failed  to 
avail  himself  of  his  right  to  petition  for  a 
rehearing  before  he  a^tealed  to  the  district 
conrt,  and  for  this  reason  the  appeal  was  In- 
competent and  fDtlle.  The  Judgment  of  the 
district  court  must  therefore  be  affirmed. 

Judgment  affirmed. 

SCOTT,  J.,  not  partldpatli^ 

(H  Colo.  318) 

HOOD  ct  aL  v.  BURLINGTON  DITCH,  RBS- 
EBYOIR  &  LAND  CO.    (No.  8803.) 

(Sapreme  Coart  of  Colorado.   March  4,  1818.) 

Waikbs  Ann  Wateb  Cottbses  «sb260— Ibbi- 

OATIOK  COHPANIES— AOENCT, 

That  companies  carrying  water  bj  canals 
from  reservoir  Irrigation  company  were  agents 
of  the  irrigation  company  and  not  of  its  custo- 
mers nsing  the  water  so  carried  was  not  es- 
tablished  by  the  fact  that  some  of  the  officers 
of  tho  irrigation  company  and  carrying  com- 
panies were  the  bame,  or  that  the  irrigation 
company  occasionally  allowed  an  employ^  of  a 
carrying  company  to  turn  tbe  water  into  the  ex- 
tension ditches  from  tbe  reservoir;  and  there- 
fore tho  irrigation  company  was  not^  liable  to 
such  customers  for  the  negligent  distributioQ  of 
water  by  the  carrying  companies. 

Error  to  District  Court,  Adams  County; 
H.  S.  Class,  Judge. 

Action  by  TO,  C.  Hood  and  others  against 
the  Burlington  Ditch,  Reservoir  &  Land  Com- 
pany. Judgment  for  defendant,  and  plaintiffs 
brfag  error.  Affirmed. 

W.  C.  Hood,  Jr.,  of  Brighton,  for  plaintiffs 
hi  error.  -Smith,  Bnx^  &  Ferguson,  of  Den- 
ver, tor  defendant  in  error. 

HILL,  O.  J.  The  platnttffB  In  error,  here- 
after called  tbe  plaintiffs,  instituted  this  ac- 
tion to  recover  damages  to  crops  caused  from 
la(*  of  water  during  the  year  1910,  which 
they  allege  the  defendant  had  contracted  to 
fmnlsh  them,  and  th^r  assignors,  through  Its 
ditch  and  reservoir  system.  A  motion  for 
nonsuit  was  sustained  and  the  action  dis- 
missed. This  is  the  error  complained  of. 
The  evidence  discloses  that  the  defendant  is 
the  owner  of  what  ts  called  the  Burlingt(m 
dltdi,  which  secures  Its  water  from  the  Platte 
river  near  Denver,  rnnnli^  thence  in  a  north- 
easterly direction  to  near  the  town  of  Barr, 
where  it  owns  a  system  of  reservoirs  called 
Barr  Lake;  that  It  Is  what  is  commonly 
known  as  a  mutual  ditch  and  reservoir  com- 
pany, and  as  such  has  priorities  for  its  ditch 
and  reservoir;  ttiat  a  large  number  of  Its 
^ockholders  are  supplied  from  Its  dlteh 
before  It  gets  to  the  reservoir,  the  remainder 


out  of  the  reservoir ;  that  <xaly  stockholders 
are  entitled  to  water;  that  in  order  for  them 
to  get  it,  in  addition  to  paying  annual  assess* 
ments  on  tb^r  stock,  they  must  dgn  an  appli- 
cation or  contract  for  the  amount  of  water 
they  wish  for  any  year,  and  pay  an  addition- 
al amount  therefw;  that  the  defendant's  proi^ 
erties  tomlnate  at  the  reservoir;  that  In  or* 
der  to  have  the  water  carried  from  the  reser- 
voir to  the  lands  involved  as  well  as  other 
tracts,  two  carrying  companies  were  Incor- 
porated known  as  the  Extension  and  Hndstm 
Companies,  each  o^  which  constructed  two 
laterals  or  carrying  canals  startlpg  near  the 
main  dam  of  the  reservoir  (Barr  Lake),  thence 
running  In  northerly  directions;  that  in  or- 
der to  derive  any  benefit  from  stock  in  these 
cariying  companies  its  owners  must  likewise 
be  stockholders  in  the  defendant  company. 
In  other  words,  it  requires  stock  in  both  to 
give  the  privily  of  carriage  from  Uie  river 
to  the  kinds  north  of  the  reserrcdr;  that  the 
practice  has  been  for  the  defendant  company 
to  secure  the  water  from  the  river,  carry  it 
through  its* ditch,  store  it  in  the  reservoir, 
then  turn  it  out  or  into  these  Extension  dlt<3t- 
es  when  called  for  by  the  person  In  charge  of 
them,  to  be  by  them  carried  to  their  respec- 
tive stockholders  entitled  thereto,  and  In  pro- 
portion to  the  amount  that  each  is  «itltled 
from  the  defendant  company. 

The  complaint,  among  other  things,  charg- 
es the  d^endant  with  negligence  in  not  secur- 
ing sufficient  water  In  the  reservoir  during 
the  winter  ot  1009  and  1910.  It  Is  agreed, 
however,  that  this  allegation  was  not  sus- 
tained by  any  proof,  hut  to  the  contrary  that 
the  reservoir  was  reasonably  supplied  In  the 
spring  of  1910,  and  that  the  negligence  prov- 
en, if  any,  was  in  the  conservation  and  dis- 
tribution of  tbe  water  In  and  from  the  reser- 
vcAt  during  the  Irrigation  season  of  the  year 
last  named.  When  sustaining  the  motion  for 
nuisuit  and  holding  the  defendant  guiltless  in 
these  respects,  the  conrt  said: 

"Tbe  main  question  now,  and  It  seems  to  me 
at  all  times  hag  been,  the  wrongful  distribu- 
tion. *  *  *  I  think  the  Burlington  Company, 
the  defendant,  is  not  charged  wiia  the  distribu- 
tion of  the  water  after  it  is  turned  out  of  the 
headgates  at  Barr  Lake.  Counsel  now  has  met 
that  coDtentioQ  by  relying  upon  the  terms  of 
the  contract,  which  says  that,  in  effect,  the  Bur- 
lington Ditch,  Reservoir  &  Land  Company  had 
agreed  to  driver  the  water  to  lands  of  the  plain- 
tiffs. I  was  very  n^uch  interested  in  that  the- 
ory of  construction  of  the  contract,  but  I  find 
that  I  am  not  in  accord  with  his  views  in  that 
regard.  The  testimony  shows  that  the  purpose 
of  the  Extension  Company  was  to  carry  the  wa- 
ter and  charge  for  the  same.  *  *  *  So  in 
this  case  if  the  water  was  wrongfully  distribut- 
ed^ it  was  the  wrongful  act  of  the  Extension 
Ditch  Company  and  not  of  the  Burlingttm 
Ditch,  Beservoir  ft  Land  Company." 

We  are  in  accord  with  this  conclusion. 
The  record  discloses  that  the  Extension  Com- 
panies were  organized  by  tbe  consumers  of 
water  below  tbe  reserv<^r  for  the  pnrpose 
of  receiving  from  the  reservoir  the  waters  to 
which  the  plaintiffs  as  stockhtdders  of  the 
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defendant  were  entitled.  The  Extension 
Companies  were  the  agents  of  the  plaintiffs 
for  this  puipose,  and  when  the  defendant  de- 
livered the  water  to  them  for  the  plaintiffs. 
Its  duties  conremlng  It  ceased,  the  responsi- 
bility for  Its  proper  distribution  rested  upon 
the  Kxtenslon  Companies,  of  which  plaintiffs 
were  stockholders.  The  fact  that  some  of  the 
officers  of  the  defendant  were  also  ouicers  of 
the  Klztenslon  Company  did  not  make  any 
difference  In  this  respect  The  fact  that  the 
defendant  at  times  allowed  an  employe  of  the 
Extension  Company's  to  tnrn  the  water  Into 
the  Extension  ditches  from  the  reservoir  did 
not  change  this  status,  as  he  was  only  doing 
what  he  would  liave  had  a  right  to  call  upon 
the  defendant  to  do  for  him.  According  to 
the  evidence.  It  was  the  duty  of  the  defendant- 
company  to  turn  the  water  into  the  Exten- 
sion ditches  when  called  for  by  those  in 
charge  of  them;  when  this  was  done,  as  be- 
fore stated,  its  respon^billty  ceased;  the 
handling  of  it  thereafter,  including  Its  dis- 
tribution, was  the  act  of  the  Extension  Com- 
panies. The  fact  that  the  defendant  com- 
pany permitted  these  employes  to  do  certain 
acts  for  it  which  were  proper,  viz.  turn  the 
water  from  the  reservoir  Into  the  Extension 
ditches,  wonid  not  make  it  liable  for  its 
wrongful  distribution  by  the  same  persons  as 
employes  of  the  Extension  Companies. 

The  claim  that  the  ExtenaiiUi  Companies 
were  the  agents  of  the  defendant  company 
In  delivering  the  water  Is  not  sustained  by 
ai^  proot  Tls  true,  the  contract  says,  that 
the  water  Is  to  be  used  for  Irrigation  and 
domestic  purposes  upon  certain  land,  de- 
scribing It,  but  there  is  nothing  In  the  con- 
tract whlcb  says  that  the  defendant  com- 
pany shall  d^ver  It  to  these  lands.  The  evl- 
doit  object  of  the  CfHupany  in  placing  this 
limitation  In  the  contract  was  to  limit  the 
amount  of  land  that  could  be  Irrigated  by  any 
stockholder  with  a  certain  amount  of  water, 
also  probably  to  prevent  the  consumer  from 
selling,  leasing,  or  delivering  any  portion  of  It 
to  another  for  other  lands.  Whether  this 
limitation  is  valid  need  not  be  determined, 
but  It  is  incapable  of  b^g  construed  into  a 
contract  of  carriage  to  the  lands  of  the  con- 
sumer. As  heretofore  stated,  the  E!xt«ision 
Companies  were  expressly  organized  for  this 
purpose.  This  ftict,  together  with  the  prac- 
tice followed,  tends  to  disclose  that  the  par- 
ties bad  never  placed  such  a  construction 
upon  the  contract 

The  authorities  .cited  which  recognize  cer- 
tain prindples  pertaining  to  connecting  lines 
of  railroads  where  the  Initial  carrier  re- 
ceives the  commodity  for  transportation  to  a 
station  upon  another  line  has  no  api^cation 
to  a  case  of  this  kind. 

The  judgment  is  affirmed. 

Affirmed. 

OARRIOTJES  and  SCOTT,  33.,  concur. 


(64  Colo.  296) 

HALLIWILL  V.  WEIBLB  et  aL  (No.  8718.) 
(Supreme  Court  of  Colorado.    March  4,  1918.) 

1.  Desds  <&=>32— Fillino*  in  Blanks. 

As  a  deed  becoibes  effective  only  upon  de- 
livery, and  an  agent  may  perform  that  function, 
a  deed,  executed  with  blanks  for  the  inBertion  of 
the  name  of  tlie  grantee,  given  to  an  agent,  and 
Bubfiequently  filled  and  delivered  by  the  agrait 
of  ttie  grantor,  Ib  valid. 

2.  Principal  and  Agent  <g3>117(l)— Fillino 
IN  Blanks  in  Deed— -AnTnoBiTT. 

Authority  to  an  agent  to  fill  in  blanks  left 
in  an  executed  deed  for  insertion  of  'grantee's 
name  may  be  conferred  orallyj  or  may  be  im- 
plied from  facts  which  fairly  justify  the  infer- 
ence. 

En  Banc.  Error  to  District  Court,  Prow- 
ers County;  A.  Watson  McHendrie,  Judge. 

Action  by  Martha  J.  Halllwlll  against 
Charles  J.  Weible  and  another.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Affirmed. 

W.  A.  Merrill  and  Allyn  Cole,  both  of 
I^amar,  for  plaintiff  in  error.  Hllliard,  Lll- 
yard  &  Elnnicnm,  of  Denver,  and  J.  K. 
Doughty,  of  Lamar,  for  d^ndants  In  error. 

WHITE,  J.  The  cause  of  action  is  the 
partition  of  certain  real  estate  In  the  town 
of  Granada.  It  was  brought  by  plalntUf  In 
error  against  Charles  H.  Welble,  who  dis- 
claimed any  interest  in  the  premises,  and 
thereupon,  by  proper  pleadings,  Wilson  be- 
came the  real  defendant  In  the  case;  and, 
upon  trial.  Judgment  was  entered  in  his  fa- 
vor. Wilson  claimed  to  be  the  owner  In  fee 
and  entitled  to  possesslim  of  the  premises 
under  and  by  Tirtoe  of  a  certain  warranty 
deed  made,  executed,  and  delivered  to  Urn 
for  a  valuable  consideration  by  the  plaintiff 
and  Charles  H.  Welble,  who  was  then  h«r 
husband,  on  or  about  the  10th,  day  ot  No- 
vember, 1913.  Plaintiff  d«ied  that  the  In- 
strument was  ber  deed ;  admitted  that  oa  or 
about  the  date  destgnated  she  signed  and  ac- 
knowledged a  deed  pnrportlngJ»  convey  tihe 
premises,  but  alleged  that  no  grantee  was 
named  therein,  and  that  there  was  no  con- 
sideration ther^r.  She  further  alleged 
that  her  husband  had  ''represoited  to  her 
ttut  If  slie  would  sign  and  adcnowled^  a 
deed  in  blank,  be  could  and  would  s^  the 
property  for  enou^  to  enable  him  to  pay' 
her  one  thousand  dollars  for  her  Interest 
in  the  premises,"  and  that  she  had  received 
no  compensation  whatever  for  her  Interest 
ther^n,  and  had  never  authorized  tlie  Inser* 
timi  ot  the  name  of  defendant  Wilson  as  the 
grantee  In  said  deed.  The  pleadings  on  the 
part  of  Wilson  set  forth  the  deed  in  hoec 
verba,  ivayed  Qiat  the  title  to  the  premises 
be  quieted  In  him,  and  tor  possession  there- 
of, and  alleged  that  in  consideration  of  the 
delivery  of  the  deed  conv^lng  to  him  the 
premises,  subject  to  an  incumbrance  of  $760^ 
which  he  assumed  and  agreed  to  pay,  he, 
under  the  direction  of  Uie  plaintUfs  hm 
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band,  executed  and  acknowledged  a  deed  to 
certain  lands  owned  by  him  in  Las  Animas 
count?,  and  gave  sncb  instrument  of  convey- 
ance to  plaintiff's  husband  upon  receipt  of 
the  aforesaid  instrument  of  conveyance  of 
the  premises  in  controversy,  and  that  plain- 
tiff should  not  be  permitted,  in  good  con- 
science and  equity,  to  deny  that  she  had  ex- 
ecated  and  delivered  the  deed  under  which 
be  claimed  the  premises. 

The  undisputed  focts  are  tbat  plalntlfF, 
until  a  few  days  before  the  institution  of 
thia  suit,  was  ttie  wife  of  defendant  Charles 
H.  Weible ;  that  on  November  10,  1918,  and 
for  some  time  prior  thereto,  each  owned  an 
undivided  one-half  Interest  in  the  premises 
In  question.  Plaintiff  considered  the  proper- 
ty, subject  to  the  mortgage  indebtedness 
thereon,  worth  $2,000,  and  desired  to  sell 
ber  interest  therein  for  $1,000.  Her  husband 
was  negotiating  for  Its  purctmse,  and  wrote 
her  that  he  could  make  the  deal  through 
trading  the  premises  for  two  houses  in  Den- 
rer;  and  that  if  she  would  sign  a  deed  with- 
out designating  a  grantee  therein,  and  send 
the  same  to  him  in  Denver,  he  would  close 
such  trade,  borrow  $1,000  on  the  property  be 
received  in  exchange,  and  send  the  same  to 
her  In  payment  of  her  one-half  interest  In 
the  premises.  Plaintiff  thereupon  signed 
and  acknowledged  a  warranty  deed,  In  which 
there  was  no  grantee  named,  purporting  to 
convey  her  Interest  In  the  premises,  and 
transmitted  the  same  to  ber  husband  as  re- 
quested. Plaintiff  testified  tbat  her  husband 
did  not  tell  ber  the  name  of  the  person 
who  owned  the  property  fOr  which  he  in- 
tended to  trade;  tbat  she  Intended  ttiat  the 
person  to  whom  be  deUvered  the  deed  should 
get  the  itropcrty  therein  described,  and  did 
not  question  that  her  husband  would  give 
her  the  money,  and  did  not  care  In  particular 
what  trade  was  made,  it  she  got  her  money. 
Wilson  was  S3  years  old,  bad  been  a  farmer 
all  his  life,  and  the  transaction  betweoi  him 
and  plalnUfrs  bosband  was  carried  on 
tbroDgh  a  zeal  estate  agent  by  the  name  of 
Waterman,  who  l»ron^t  the  deed  to  Wilson 
witii  the  name  "John  Wltooo"  therein  writ- 
ten as  grantee;  and,  upon  Olson's  calling  at- 
tention to  the  fact  that  bis  name  was  "John 
A.  Wilson,"  Waterman  Inserted  the  Inltia] 
"A."  Shortly  after  the  transaction.  Water- 
man, in  his  office,  introduced  the  plaintiff  to 
Wilson,  when  the  former  said  to  the  latter, 
"Yon  are  the  new  owner  of  the  hotel"  (the 
property  In  controversy  here),  to  which  Wil- 
son replied  that  be  was.  It  was  some  60 
days  thereafter  that  plaintiff  first  complain- 
ed to  Wilson  of  lack  of  authority  In  her  hus- 
band to  consummate  the  transaction. 

Cpon  this  state  of  (acts  the  question  aris- 
es: Is  the  instrument  under  which  Wilson 
<^ms  tiUe  the  valid  deed  of  plaintiff?  In 
many,  If  not  In  most  of  the  early  decisions, 
and  in  some  of  the  later,  the  courts  have 
adopted  the  strict  view,  and  held  tbat  blanks 


In  a  deed  of  conveyance  may  not  be  filled,  ex- 
cept by  authority  under  seal,  yet  the  more 
modern  view  In  the  United  States  "and  that 
now  supported  by  the  weight  of  authority,  at 
least  of  modem  authority,  Is  that  parol  au- 
thority is  sufficient  to  authorize  the  filling 
of  blanks  left  in  sealed  Instruments."  1  K. 
C.  .L.  I  41,  pp.  1009,  1010.  In  fact.  In  those 
jurisdictions  tbat  have  by  statute  abolished 
seals,  wtUch  is  the  case  in  this  state  (section 
682,  R.  S.  1908)  it  seems  that  the  decisions 
are  harmonious  In  holding  that  where  a 
party  executes  a  deed,  bond,  or  other  instru- 
ment with  a  blank  to  be  filled,  like  grantee, 
obligee  or  payee  to  make  it  complete  he  may, 
by  parol,  authorize  another  to  fill  the  same, 
and  when  so  perfected  and  delivered  to  the 
grantee,  it  is  a  valid  instrument  Authority 
under  seal  being  no  longer  necessary  to  give 
validity  to  such  Instruments,  they  are  on  the 
same  footing  as  simple  contracts,  and  the 
same  rule  should  be  applied  to  all.  Mont- 
g<»nery  v.  Dresher,  90  Neb.  633,  134  N.  W. 
251,  38  L.  B.  A.  (N.  S.)  423.  Such,  also,  is 
the  substantial  effect  of  Palacios  v.  Brasher, 
18  Cola  593,  596,  597,  34  Pac.  251,  36  Am. 
St.  Rep.  305. 

[1]  It  is  true  that  authority  to  make  a 
deed  must  be  given  by  deed;  nevertheless 
the  insertion  of  the  name  of  the  grantee  In 
a  blank  left  in  such  instrument  does  not  prop- 
erly fall  within  the  inhibition  of  that  rule. 
Such  Insertipn  merely  completes  the  writing 
of  the  Instrument  and  does  not  change  Its 
legal  effect  Tbe  principle  is  stated  as  fol- 
lows: 

"The  role  that  the  signing,  sealing,  and  deliv- 
ery of  a  blank  which  is  to  be  filled  as  a  deed  can 
give  no  authority  to  make  the  paper  a  deed  was 
never  intended  to  prescril)e  to  toe  grantor  the 
order  of  time  in  which  the  several  parts  of  a 
deed  should  be  written.  The  whole  act  of  execu- 
tion is  finally  consummated  by  delivery,  and  if 
the  grantor  should  think  proper  to  reverse  tbe 
usual  order  io  tbe  manner  of  executing  the  in- 
strument, but  in  the  end  perfect  it  by  delivery, 
it  is  a  good  deed."   2  O.  J.  S  128,  p.  1248. 

As  a  deed  becomes  effective  only  upon  de- 
livery, and  an  agent  may  perform  that  func- 
tion, a  deed,  executed  with  blanks  for  the  In- 
sertion of  the  name  of  the  grantee,  given  to 
an  agent,  and  subsequently  filled  and  deliver- 
ed by  the  agent  of  the  grantor,  is  valid. 
Farmers'  Bank  v.  Wwthlngton,  145  Mo.  91, 
46  S.  W.  745;  2  C,  J.  S  129,  p.  1248;  Id.  i 
133,  p.  1249;  Crlbben  v.  Deal,  21  Or.  211,  27 
Pac.  1046,  28  Am.  St  Hep.  746;  Friend  v. 
Tahr,  126  Wis.  291,  298,  104  N.  W.  997,  1  L. 
B.  A.  (N.  S.)  891, 110  Am.  St  Sep.  924;  Laf- 
ferty  v.  bafferty,  42  W.  Va.  788,  787,  789,  28 
S.  a  262. 

[21  In  South  Berwick  t.  Huntress,  53  He. 
89,  96,  87  Am.  Dec.  635,  it  is  said: 

"When  the  instrument  is  a  sealed  instrument 
when  signed  by  the  party,  the  filling  in  of  the 
blanks  afterwards  by  another  is  not,  strictly 
speaking,  the  execution  of  a  sealed  instrument. 
That  has  already  been  done  by  the  party  him- 
self. Tbe  third  party  does  not  make  it  a  spe- 
cialty by  his  act  It  was  one  before.  The  filling 
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up  merely  perfpcts  an  Imperfect  sealed  deed  or 
boDd." 

Moreover,  the  authority  to  flU  such  blanks 
may  be  conferred  orally,  or  It  may  be  Implied 
from  facts  which  fairly  Justify  the  Inference. 
Hall  V.  Kary,  133  Iowa,  465,  468,  110  N.  W. 
930, 119  Am.  St  Rep.  639 ;  Swartz  v.  Ballou, 
47  Iowa,  188,  29  Am.  Rep.  470;  Forster  v. 
Moore,  156  N.  T.  666,  50  N.  E.  1117,  affirming 
the  decision  In  79  Hun,  472,  29  N.  T.  Supp. 
1(JS2.  It  has  been  held  that  where  a  party 
executes  a  deed  having  a  blank,  instead  of 
the  name  of  the  grantee,  and  delivers  the 
same  to  another  In  such  Imperfect  state,  he 
Intends  thereby  to  confer  on  such  other  au- 
thority to  complete  the  Instrument  and  make 
It  effective  by  delivery  to  the  grantee  whose 
name  Is  Inserted.  Friend  t.  Yabr,  supra; 
South  Berwick  v.  Huntress,  supra.  So  it  has 
been  declared  that  where  a  note  and  mort- 
gage fully  executed,  except  a  blank  in  each 
for  Oie  name  of  the  payee  and  mortgagee, 
were  delivered  to  an  agent,  who  was  to  pro- 
cure from  wbomsoerer  he  could  a  loan  of 
money  thereon  for  the  maker,  It  shows  an  In- 
tent that  the  agent  should  fill  the  blanks,  and 
when  80  filled  the  Instruments  were  valid, 
without  a  new  execution  and  delivery.  Van 
Etta  V.  Evenson,  28  ^s.  HH,  9  Am.  Bep.  486. 
In  Swartz  r.  Ballon,  supra,  where  the  owner 
of  land  executed  a  deed  without  designating 
a  grantee  ttiereln,  and  placed  It  in  the  hands 
of  another  party  under  circumstances  which 
raised  an  implied  authority  in  the  latter  to 
Insert  the  name  of  the  grantee,  It  was  held 
that  the  Insertion  of  the  grantee's  name,  ^- 
ther  by  the  party  receiving  the  deed  or  by 
some  (me  authorized  by  blm,  made  the  in- 
strument effective  as  a  conveyance. 

So  the  facts  here  warrant  the  conclusion 
that  plaintiff  Intended  that  there  ^ould  be 
inserted  in  her  deed  as  grantee  the  name  of 
any  person  with  whom  her  husband  might 
consummate  a  trade  or  sale  of  the  property  in 
question.  Furthermore,  In  the  Instant  case 
the  deed  came  to  the  defendant  Wilson  for  a 
valuable  consideration,  with  his  full  name 
written  therein  as  the  grantee.  It  had  been 
signed,  acknowledged,  and  sent  out  by  the 
plaintiff  with  the  Intent  that  It  should  convey 
title  to  the  person  whose  name  was  Inserted 
therein  as  grantee  by  or  through  the  authori- 
ty of  her  husband.  There  Is  ample  evidence 
to  warrant  the  conclusion  that  Wilson's 
name,  Including  the  Initial  "A.,"  was  so  In- 
serted; and  the  plaintiff  Is  therefore  estopped 
from  denying  the  validly  of  the  deed.  When 
a  grantor  signs  and  seals  a  deed,  leaving  un- 
flUed  blanks  of  the  character  of  those  here 
Involved,  and  gives  It  to  an  agent  with  au- 
thority to  fill  the  same  and  deliver  the  Instru- 
ment, and  the  agent  fills  the  blanks  and  de- 
livers the  deed  to  the  grantee,  the  maker  Is 
estopped  to  deny  that  the  Instrument,  as  de- 
livered. Is  his  deed.  Phelps  v.  Sullivan,  140 
Mass.  36.  2  N.  B.  121,  64  Am.  Rep.  442.  If 


plaintiff  was  deceived  by  her  husband  to  her 
flnanclal  Injury,  It  'n'ould  he  .unjust  and  In- 
equitable to  relieve  her  by  placing  the  bur- 
den upon  defendant  Wilson.  Wyman  t. 
Bank,  5  Colo.  30,  36,  40  Am.  Rep.  133. 

We  find  no  substantial  error  In  the  proceed- 
ings and  the  Judgment  Is  therefore  affirmed. 

SCOTT,  J.,  not  participating. 


MX  Nev.  431) 

McKIBBIN  V.  DISTRICT  COURT  OF  SEC- 
OND JUDICIAL  DIST.  OF  NEVADA  IN 
AND  FOR  WASHOB  COUNTY  ct  al.  (No. 
2325.) 

(Supreme  Court  of  Nevada.    March  15,  191&) 

1.  Insane  Pebsons  «=»94(1)— Actions— Ap- 
pOIntuent  of  Guabdian  An  LiteU. 

Under  Rev.  I*aw8,  {  4992,  as  to  appointment 
of  guardian  ad  litem,  such  appointment  may  be 
made  for  an  Insane  defendant  in  any  case  where 
Jurisdiction  of  the  sabject-matter  has  been  ac- 
quired. 

2.  iHSANt  Persons  «=994(1)  —  AcnoNB  — 
Guabdian  Ad  Litem— Insane  Norbbszdbiit 
Defendant— DivoBCK  Suit, 

Under  Rev.  Laws,  §  4902,  the  court  may 
appoint  a  guardian  ad  Utem  for  a  nonresident 
Insane  defendant  In  a  divorce  suit;  the  action 
being  substantially  in  rem. 

Original  proceeding  In  certiorari  by  L.  H. 
McKlbbln  against  the  District  Court  of  the 
Second  Judicial  District  of  the  State  of  Neva- 
da tn  and  for  Washoe  County,  and  Thomas  J. 
Morau,  Judge  thereof.  Dismissed. 

H.  V.  Morehouse,  of  Reno^  for  petitioner. 
Hoyt,  Gibbons,  French  &  Sprlngm^rer,  of 
Reno,  for  resimndMits. 

COLEMAN,  J.  This  Is  an  original  proceed- 
ing In  certiorari  to  review  an  order  of  the 
Second  Judicial  district  court  of  the  state 
of  Nevada,  made  sua  sponte,  appointing  a 
guardian  ad  litem  for  an  Insane  defendant  In 
a  divorce  suit.  It  being  the  contention  of  the 
petitioner  that  In  making  the  appolntmoit 
the  court  exceeded  Its  Jurisdiction. . 

The  statute  under  which  the  court  acted 
in  making  the  appointment  of  a  guardian  ad 
litem  Is  section  4992,  Revised  Laws,  which 
reads: 

"When  an  infant,  or  an  insane  or  incompetent 
person  is  a  party,  be  must  appear  either  by  his 
general  guardian  or  by  a  guardian  ad  litem  ap- 
pointed by  the  court  in  which  the  action  is  peno- 
log,  in  each-case.  A  guardian  ad  litem  may  be 
appointed  in  any  case,  when  it  is  deemed  by  the 
court  in  which  the  action  or  proceeding  is  prose- 
cuted, or  by  a  judge  thereof,  expedient  to  repre- 
sent the  infant,  insane,  or  incompetent  person 
in  the  action  or  proceeding,  notwithstandmg  he 
may  have  a  general  guardian  and  may  nave 
appeared  by  him." 

It  Is  the  contention  of  petitioner  that  the 
district  court  has  no  Jurisdiction  to  appoint 
a  guardian  ad  litem  for  an  Infant  or  Insane 
defendant,  unless  such  defendant  Is:  (1)  A 
ward  of  the  court,  or  (2)  owns  or  has  some 
property  right  In  the  state  which  Is  Involved 
In  the  litigation;  and  It  Is  contended  that 
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since  defeDdant  Is  ^  nonresident  of  Nevada 
she  cannot  be  a  ward  of  the  court,  and  as  no 
property  rights  are  Involved  In  the  divorce 
action,  the  order  appointing  a  guardian  ad 
Utem  was  In  excess  of  the  Jurlsdictlfxi  of  the 
court. 

It  is  Insisted  that  the  Legislature,  In  enact- 
ing the  section  of  the  statute  quoted,  meant 
to  legislate  In  behalf  only  of  evich  Infants  and 
Insane  persons  as  were  residents  of  the  state, 
or  who  had  property  rights  within  the  state. 
For  the  purpose  of  presenting  an  argument  in 
support  of  bis  contention,  counsel  for  peti- 
tioner rears  a  straw  man  and  then  proceeds 
to  demolish  it.  He  says  In  his  brief: 

"To  illustrate,  no  action  ia  personam  will  lie 
tgamst  a  nonresident.  Now  section  4992,  R. 
L.,  says  nothing  about  actions  in  personam  or  in 
rem  or  quasi  in  rem  or  as  to  the  procedure  or 
process  of  serving  defendants,  whether  eane  or 
usane  or  infants  or  adults.  Suppose,  then,  A. 
sboold  sue  B.  apmi  a  promissory  note  for  $5.- 
OOO  made  by  B.  in  Nevada  when  sane,  and  aft- 
er making  the  note  B.  should  go  to  Alabama 
and  become  a  resident  of  Alabama,  and  tbere 
goes  insane  and  is  sent  to  an  asylum.  Could 
tlie  court  appoint  a  guardian  ad  litem  for  B. 
as  such  defendant,  and  by  appearance  through 
such  guardian  ad  Utem  proceed  to  judgment  and 
render  a  judgment  in  personam?  No.  But  if 
tiie.court'B  construction  of  section  4992,  R.  L., 
is  correct,  then  the  court  could  confer  upon 
itself  jurisdiction,  and  enter  a  judgment  in  per- 
sonam, by  appointing  a  guardian  ad  litem,  be- 
cause the  defendant  was  an  insane  defendant. 
The  gmurdian  ad  litem  represents  the  defendant. 
His  appearance  by  demurrer  or  answer  is  the 
appearance  of  the  defendant" 

Tliera  la  no  parallel  between  the  case  pre- 
sented to  the  district  court  and  the  hypotheti- 
cal case  presented  by  oounseL  In  the  Imagl- 
nai;  case  the  court  would  be  powerless  to 
enter  any  fclnd  of  an  order,  for  the  reason 
that  no  Jnrlsdictlm  could  be  obtained  to  put 
the  machinery  of  the  court  In  motion,  while 
in  the  case  presented  In  the  petition  herein 
the  madUnery  of  the  court  was  set  in  motion 
by  the  constmctlve  service  of  summons  upon 
the  defendant,  and  the  court  thereby  acquired 
Jurisdiction  to  bear  and  determine. 

£1]  We  cannot  agree  with  counsel  for  peti- 
tioner that  the  appointment  and  aiqpearance 
of  a  guardian  ad  litem  would  omstltute  sut^ 
an  appearance  on  the  part  of  the  d^endant 
as  would  be  equivalent  In  legal  effect  to  a  per- 
sonal appearance  by  a  sane  defendant 
Rhoads  V.  Rboads.  43  HI.  2S9.  There  Is  only 
one  question  involved  an&er  the  allegations 
of  the  complaint  filed  In  the  divorce  action, 
and  that  pertains  acAely  to  the  petitioner's 
right  to  a  divorce.  Counsel  concedes  the  an- 
tlK»ity  of  the  court  to  app<^t  a  guardian  ad 
Utem  for  a  nonresident  Insane  defendant  in 
an  action  In  which  property  rights  are  in- 
volved, even  thon^  of  limited  ralue.  This  Is 
an  action  substantially  In  rem,  and  to  our. 
mind  the  right  to  have  the  marriage  status 
preserved  Is  one  which  may  be  of  incalculable 
value  to  the  defendant  The  defendant  Is 
helpless:  she  cannot  defend  herself;  if  the 
court  Is  without  Jurlsdlt^on  to  appoint  some 


one  to  defend  her,  gross  fraud  and  Injustice 
may  be  perpetrated  upon  her.  We  are  of  the 
opinion  that  the  courts  of  this  state  may  ap- 
point a  guardian  ad  litem  In  any  case  In 
which  the  defendant  Is  Insane,  whether  resi- 
dent or  nonresident  in  which  jurisdiction  to 
hear  and  determine  the  matter  involved  has 
been  acquired.  To  bold  to  the  contrary  would 
be  to  open  wide  the  door  for  the  perpetration 
of  fraud. 

[2]  A  nonresident  defendant  In  a  divorce 
action  has  a  right  to  defend  such  a  suit  and 
that  right  should  not  be  forfeited  merely  be- 
cause the  defendant  happens  to  be  insane. 
As  was  said  in  Malln  v.  Malin,  2  Johns.  Ch. 
(N.  T.)  240: 

"A  person  incompetent  to  protect  himself, 
from  age  or  weakness  of  mind,  *  -*  *  ought 
to  come  under  Uie  protection  of  the  court" 

Greater  reasons  exist  for  the  enforcement 
of  this  rule  In  divorce  acUoni^  because  of 
the  Interest  of  the  public  in  the  preservation 
of  the  marriage  status.  The  power  of  the 
court  to  make  the  appolntmoat  complained  of 
cannot  be  doubted. 

It  Is  ui^ed  by  appellant  tliat  certain  lan- 
guage In  the  opinion  tn  De  l4L  Montanya  De 
La  Montanya,  112  Cal.  101,  44  Pac.  345,  32  Li 
R.  A.  82, 53  Am.  St.  Rep.  165.  where  there  bad 
been  no  personal  service,  wherein  the  author- 
ity of  the  trial  court  to  enter  a  decree  rela- 
tive to  alimony  and  the  custody  of  the  chil- 
dren of  the  parties  was  considered,  snstalns 
his  contention.  We  are  unable  to  so  view 
the  matter.  Ahont  all  that  was  decided  tbere 
was  tiiat,  in  view  of  the  lack  of  personal  serv- 
ice of  summons  upon  the  defendant  the  trial 
court  had  before  it  to  act  upon  only  the  mar- 
riage statute,  and  that  so  much  of  the  Judg- 
ment as  pertained  to  alimony  and  the  custody 
of  the  children  was  erroneous.  The  reason- 
ing in  that  case  would  apply  with  equal  force 
to  an  action  to  quiet  title  to  real  estate  where 
the  defendant  was  a  nonresident  and  where 
service  of  summons  was  obtained  by  publica- 
tion. 

It  Is  ordered  that  the  proceedings  be,  and 
the  same  are  her^y,  dismissed. 

McCARRAN,  a  3.,  and  SANDERS,  J„  con- 
cur. 

(41  Ner.  406) 

STATE  ex  rel.  CITY  OF  RENO  v.  RENO 

TRACTION  CO,    (No.  2314.) 
(Supreme  Court  of  Nevada.    March  16,  1918.) 
Reuovai,  of  Causes  ^s>41  —  Divbbsitt  of 

CmzKNSHIF  —  Quo   WaBBANTO  BT  STATB 

Against  Pobeion  Cobpobation— "Citizbn." 
Quo  warranto  proceeding  by  the  state,  on 
the  relation  of  a  city,  against  a  foreign  corpora- 
tion, for  failure  to  comply  with  its  franchise, 
instituted  by  the  Attorney  General,  under  Rev. 
Laws,  S§  5656-6669.  5663.  as  to  quo  warranto 
held  an  action  by  the  state,  and  not  the  city, 
preventing  removal  for  diveraty  of  citizenship; 
a  state  not  being  a  citizen. 

[Gd.  Note.— For  other  definition^  see  Words 
and  Phrases.  First  and  Sectmd  Series,  CitiienJ 
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Original  proceeding  In  qao  warranto  by 
the  State,  on  the  relation  <rf  the  City  of  Reno, 
against  the  Reno  Traction  Company.  De- 
fendant moTes  to  have  the  cause  removed  to 
the  federal  court  Doiled. 

Gewge  B.  Thatcher,  Atty.  Gen.,  and  Ia  D. 
Summerfield,  City  At^.,  of  Reno,  for  plain- 
tiff. H<^  Gibbons,  French  &  Springmeyer, 
of  Reno^  and  Goodfellow,  Sells,  Moore  &  Or- 
rl(^,  of  San  Francisco,  Cal..  tax  defendant 

McCARRAN,  C.  J.  This  is  an  original  pro- 
ceeding in  quo  warranto.  The  defendant  has 
filed  the  necessary  notice,  petition,  and  bond, 
and  has  moved  this  conrt  for  an  order  remov- 
ing the  cause  to  the  United  States  District 
Court  for  the  District  of  Nevada,  upon  the 
ground  and  for  the  reason  that  the  contro- 
versy is  between  citizens  of  different  states 
and  that  more  than  $3,000  is  involved.  It  is 
admitted  by  the  plaintiff  here  that  there  Is  in- 
volved more  than  $3,000.  Objection  is  inter- 
posed to  the  removal,  however,  on  the  ground 
that  the  state  of  Nevada  is  party  plaintiff, 
and  therefore  the  controversy  is  not  between 
citizens  of  different  states. 

It  Is  the  contention  of  defendant,  as  movant 
in  this  proceeding,  that  the  action  Is  properly 
one  between  the  city  of  Reno,  as  a  municipal 
corporation,  and  the  defendant  as  a  foreign 
corporation.  The  complaint  In  this  proceed- 
ing is  entitled  "State  of  Nevada  ex  rel.  City 
of  Reno,  a  Municipal  Corporation."  The  pro- 
ceedings were  Instituted  in  this  court  by  the 
Attorney  General  of  the  state  of  Nevada,  aft- 
er having  made  application  to  this  court  for 
leave  to  bring  action  upon  the  relation  of  the 
city  of  Reno,  and  after  having  obtained  or- 
ders granting  leave  pursuant  to  said  appli- 
cations, nils  action  is  commenced  pursuant 
to  the  provisions  of  our  Civil  Practice  Act 
S  714  (section  6^  et  seq.,  Rev.  L.): 

"A  civil  action  may  be  broufrht  in  the  name 
of  the  state:  1.  Against  a  person  who  usurps, 
intrudes  into,  or  unlawfully  holds  or  exercises, 

a  public  office,  civil  or  military,  or  a  franchise, 
within  this  state  or  any  officer  In  a  corporation 
created  by  the  authority  of  this  state.   •   •   •  " 

Section  5657,  Rev.  L.,  provides: 

"A  lilte  action  may  be  brought  against  a  cor- 
poration: 1.  When  it  has  offended  against  a 
provision  of  an  act  by  or  under  which  it  was 
created,  altered,  or  renewed^r  any  act  altering 
or  amendlDK  i$uch  acts.  2.  When  it  has  forfeit- 
ed its  privileges  and  franchises  by  a  nonuser. 

3.  When  it  has  committed  or  omitted  an  act 
which  amounts  to  a  surrender  or  a  forfeiture  of 
its  corporate  rights,  privileges,  and  franchises. 

4.  When  it  has  misused  a  franchise  or  privilege 
conferred  upon  it  by  law,  or  exercised  a  fran- 
chise or  privilege  not  so  conferred." 

Sec.  5658,  Rev.  L.,  provides: 
"The  Attorney  General,  when  directed  by  the 
Governor,  shall  commence  any  such  action/'  etc. 

Sec.  6669,  Rev.  h.,  provides: 

"Such  officer  [the  Attorney  General],  may  op^ 
on  his  own  relation,  bring  any  such  action,  or 
he  may,  on  the  leave  of  the  court,  or  a  judge 
tbereor,  in  vacation,  bring  the  action  upon  the 
rdation  of  another  person ;  and,  if  the  action 
be  brought  under  snbdivision  one  <tf  the  first  sec- 


tion of  this  chapter,  he  may  require  McoritT  for 
costs  to  be  ^ven  as  is  other  cases." 

Sec  6663,  Bev.  Ij.,  provides: 

"An  action  under  this  chapter  can  be  brooght 
In  the  Supreme  Court  of  the  state  or  in  the 
district  court  of  the  proper  county." 

On  the  face  of  the  complaint  it  appears 
that  the  action  la  commenced  by  the  state 
Nevada,  on  relation  of  ttte  dty  of  Raio,  a  mu- 
nicipal corporation.  After  relating  the  cor- 
porate existence  of  the  city  of  Reno,  as  well 
as  the  corporate  existence  of  the  defendant 
the  ctanplalnt  proceeds  as  to  the  adoption  of 
a  city  ordinance  by  the  city  of  Beno,  which 
said  ordinance  granted  to  H.  E.  Reid,  H.  J. 
Gosse,  H.  J.  Darling,  and  S.  H.  Wheeler,  their 
sacc^sors  in  interest  and  assigns,  a  fran- 
chise  to  construct  maint^,  and  operate  a 
street  railroad  over  certain  streets  and  ave- 
nues in  the  city  of  Beno ;  that  thereafter  the 
franchlsi^  thus  granted  to  the  parties  named 
was  by  them  sold  to  the  Reno  Traction  Com- 
pany,  defendant  in  the  proceedings  instituted 
in  this  court;  that  the  Beno  Traction  Compa- 
ny constructed  in  the  city  of  Reno  street  rail- 
way tracks  on  certain  designated  streets 
within  the  corporate  limits  of  the  city  of 
Reno;  that  for  more  liian  three  years  last 
past  the  defendant  Reno  Traction  Company, 
has  wholly  failed,  refused,  and  neglected  at 
its  own  expense  to  keep  the  space  within  and 
between  its  railway  tracks  and  for  two  feet 
on  each  side  thereof  on  certain  designated 
streets  In  as  good  repair  as  the  adjoining 
street,  although  frequently  directed  by  the 
city  council  of  said  city  of  Beno  so  to  do  dai>> 
ing  the  period  aforesaid. 

The  complaint  sets  up,  by  way  of  exhibit. 
Ordinance  No.  28,  under  which  the  defendant 
Reno  Traction  Company,  obtained  and  secur- 
ed its  franchise,  and  in  violation  of  the  pro- 
visions of  which  it  is  alleged  the  Traction 
Company  has  failed,  refused,  and  neglected  to 
keep  Its  tracks  and  the  space  between  the 
rails  thereof  in  as  good  repair  as  the  ad- 
Joining  street  The  complaint  further  al- 
leges failure,  refusal,  and  neglect  on  the  part 
of  the  Traction  Company  to  maintain  its 
electrical  equipment  used  in  operating  said 
street  railway,  so  that  return  currents  shall 
be  carried  according  to  the  most  approved 
method,  so  as  to  avoid,  so  far  as  possible,  in- 
Jury  to  water  pipes  through  property  on  cer- 
tain designated  streets;  further,  that  for 
more  than  three  years  the  defendant,  Reno 
Traction  Company,  has  failed,  refused,  and 
neglected  to  run  cars  sufficient  for  the  trans- 
portation of  all  desiring  passage  over  said 
railway  tracks  constructed  under  Ordinance 
No.  28;  and  that  the  failure,  refusal,  and 
neglect  of  the  defendant  in  this  respect  was 
not  due  to  the  elements,  riots,  strikes,  litiga- 
tion, or  other  unavoidable  causes.  The  com- 
plaint avers  failure  on  the  part  of  the  Trac- 
tion Company  to  comply  with  the  city  ordl' 
nance  In  the  way  of  carrying  lights  on  the 
front  and  rear  of  its  cars  during  the  night- 
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time,  when  tbe  atme  were  being  operated 
orer  the  lines  of  the  company  on  the  streets 
dealgnated. 

Chapter  8  of  'the  Jqdldal  Code  of  the 
United  otate^  relative  to  removal  of  causes, 
provides,  int«r  alia: 

"Any  emit  of  a  judicial  nature,  at  law  or  in 
equity,  arising  under  the  Constitutioo  or  laws 
of  the  United  States,  or  treaties  nia<1e,  or  which 
shall  be  made,  under  their  authority,  of  which 
the  District  Courts  of  the  United  States  are  giv- 
oi  orifdnal  jarisdietion  by  this  title,  which  may 
DOW  be  pending  or  which  may  hereafter  be 
brought,  in  any  state  court,  may  be  removed  by 
the  defendant  or  defendants  therein  to  the  Dis- 
trict Court  of  the  United  States  for  the  proper 
district.  Any  other  suit  of  a  civil  nature,  at 
law  or  in  equity,  of  which  the  District  Courts 
of  tbe  United  States  are  given  jurisdiction  by 
this  title,  and  which  are  now  pending  or  which 
may  hereafter  be  brought,  in  any  state  court, 
may  be  removed  into  the  District  Court  of  the 
United  States  for  the  proper  district  by  the  de- 
fendant or  defendants  therein,  being  nonresi- 
dents of  that  state.  And  when  in  any  suit  men- 
tioned in  this  section  there  -shaU  be  a  contro- 
versy which  is  wholly  between  citizens  of  dif- 
ferent states,  and  which  can  be  fully  determined 
as  between  them,  then  either  one  or  more  of  the 
defendants  actually  interested  in  such  contro- 
versy may  remove  such  suit  into  the  District 
Court  of  the  United  States  for  the  proper  dis- 
trict." Judicial  Code  of  the  United  States,  e. 
8,  p.  22  (U.  S.  Comp.  St  1916,  S  1010). 

The  motion  for  removal  In  this  case  Is 
sou^t  for  sol^y  upon  the  ground  that  It  Is 
a  controversy  between  citizens  of  different 
states,,  tbe  matter  in  controversy  exceeding, 
ezduslTe  of  Interest  and  costs,  the  sum  of 
f3,000.  In  furtherance  of  this  motl<m,  the 
movant  here  asserts  that  the  city  of  Reno 
Is  the  real  party  In  Interest  as  plaintiff,  and, 
it  being  a  citizen  of  tbe  state  of  Nevada,  de- 
fendant may  prc^rly  demand  r^noval,  be- 
ing a  citizen  of  California. 

Hr.  Moon,  In  his  work  on  the  Removal  of 
Causes,  concisely  states  the  propositloD  thus: 

"When  does  the  duty  of  the  state  court  'to 
accept  said  petition  and  bond'  arise?  Clearly, 
if  the  language  of  the  statute  is  given  any  force, 
it  does  not  arise  unless  the  salt  is  a  removable 
one  and  petitioner  is  entitled  to  remove  it:  nor 
does  it  arise  in  any  such  case  until  the  petition 
and  bond  have  been  made  and  filed  in  compliance 
with  the  statute.  When  the  case  is  found  to  be 
a  removable  one,  and  the  conditions  precedent 
to  a  removal  have  been  performed,  then  and  not 
tmtU  then,  shall  the  state  court  'accept  said  peti- 
tion and  bond  and  proceed  no  further  in  such 
■mt' ''   Moon  on  Removal  of  Causes,  §  177. 

Mr.  Justice  Harlan,  In  speaking  for  the 
Snpreme  vourt  of  the  United  States  In  the 
case  of  Crehore  v.  Ohio  &  M.  R.  Co.,  131  U. 
S.  240,  9  Sup.  OL  692,  33  L.  Ed.  144,  illu- 
mlnated  the  subject  by  tbe  following  asser- 
tion: 

"It  thus  appears  that  a  case  is  not,  in  law, 
removed  from  the  state  court,  upon  the  ground 
Aat  it  involves  a  controversy  between  citizens 
of  different  states,  unless,  at  tbe  time  the  appli- 
cation for  removal  Is  made,  the  record,  upon  its 
face,  shows  it  to  tie  one  that  is  removable.  We 
ay,  upon  its  face,  liecaose  'the  state  court  Is 
miy  at  liberty  to  Inquire  whether,  on  the  face 
of, the  record,  a  case  has  been  made  which  re- 
quires it  to  proceed  no  further,'  and  'all  issues 
pf  fact  made  upon  the  petition  tor  removal  must 
bs  tried  in  the  Circuit  Court*  •  *  •  If  the 


case  be  not  removed,  the  jurisdiction  of  the  state 
court  remains  nnaflfiected,  and,  under  the  act  of 
Congress,  the  Jurisdiction  of  the  federal  court 
could  not  attach  until  it  becomes  the  duty  of  the 
state  court  to  proceed  no  further.  No  anch  duty 
arises  unless  a  case  is  made  by  Ihe  record  tiiat 
entitles  the  party  to  a  removal." 

It  Is  a  well-settled  principle  that  a  dty  as 
a  muDldpal  corporatlcm  Is  a  dtlzen  of  the 
state  within  which  it  exists,  within  the 
meaning  of  the  Judicial  Code.  Foster,  A 
Treatise  on  Federal  Practice,  vol.  1,  p.  134 ; 
Vincent  v.  Lincoln  County  (C.  C-)  30  Fed. 
749;  Lincoln  County  v.  Lunlng,  133  U.  S.  629, 
10  Sup.  Ct  363.  33  I*  Dd.  766;  Loeb  v.  Co- 
lumbia A-wp.,  179  U.  S.  472,  21  Sup.  Ct  174, 
45  L.  Ed.  280.  Another  principle  which  we 
Aeem  to  be  established  beyond  successful 
controversy  is  that  a  suit  between  an  in- 
corporated dty  and  a  citizen  of  another 
state  may  be  removed  for  diversity  of  cttl* 
zenshlp^  Tsleta  v.  Canda  (C.  C.)  67  Fed.  6. 
The  pnqmedtlon  before  us  may  be  pnt  thus: 
If  tbe  artlon  la  one  Instttnted  by  the  state 
as  tbe  real  party  in  Interest  against  a  for- 
eign dtlzoi,  tbe  cause  is  not  removable.  If 
tbe  action  is  one  between  the  dty  of  Reno 
as  plaintur  and  a  foreign  dtlzen,  tbe  cause 
Is  removably  and  the  order  prayed  for 
should  be  entered. 

It  Is  tbe  c(»tenti(m  of  the  movant  here 
that  Inaamnch  as  the  franchise  by  antbority 
of  wbidi  they  operate  thdr  street  railroad 
was  granted  by  the  mmildpal  corporation, 
and  inasmndi  as  the  streets  over  which  their 
street  nailroad  la  cqporated  are  properly 
within  and  under  the  contrcrt  of  tbe  city  of 
Reno,  tbereston  it  Is  the  mnnidpal  corpora- 
tion that  is  the  real  party  In  interest;  h^ce 
the  cause  should  be  removed  for  diversity  of 
dtisensblp.  It  la  as  a  proposition  of  law 
eminently  cstaUlshed  that  a  mnnidpal  cor- 
poratlon  Is  but  the  agency  by  and  through 
whidi  the  state  exerdses  its  sovereignty  In 
a  e^ven  locality.  The  fermer  is  the  creature 
of  tbe  latter  and  sabject  to  its  dominance 
and  control  within  constitutional  limitations, 
rity  of  Reno  v.  Stoddard  and  Dnnkle,  167 
Pac.  317. 

It  la  established  by  almost  universal  ac- 
ceptation tbat  the  state,  acting  through  Ita 
L^slature,  may  exerdse  complete  control 
and  dominance  over  tbe  streets,  avenues,  and 
alleyways  ot  towns,  dtles,  and  municipal 
corporations.  This  rule  has  found  sanction 
in  the  »presslon  of  courts  in  various  pro- 
ceedings and  for  many  purposes.  We  find  it 
asserted  to  permit  public  service  corpora- 
tions to  lay  pipes  and  wires.  St.  Paul  v.  Chi- 
cago R.  Co.,  63  Minn,  330,  63  N,  W.  267,  65 
N.  W.  649,  68  N.  W.  458,  34  L.  R.  A.  184; 
Bodges  V.  Western  Union  TeL  Co.,  72  Miss. 
910.  18  South.  84,  29  Ll  a  A.  770;  Pwt- 
land  R.  Co.  v.  Portland,  14  Or.  188,  12  Pac. 
265,  58  Am.  Rep.  290 ;  San  Antonio  Tradion 
Co.  V.  Altgelt,  200  U.  S.  804,  26  Sup.  Ct.  261, 
50  U  Bd.  491;  33  B.  O.  U  163.  And  where 
it  was  deemed  necessary  to  destroy  a  pub< 
lie  highway  for  tbe  establishment  oi  othet 


Digitized  by 


378  171  PACIFIC 

public  works.  H^&ner  t.  Cass,  etc.,  Coun- 
ties, 193  111.  439,  62  N.  B.  201.  58  L.  R.  A. 
S63.  The  rule  has  been  Invoked  to  reqoire 
a  municipal  corporation  to  appropriate  m<m- 
ey  for  the  maintenance  of  a  public  way. 
Pumphrey  v.  Baltimore,  47  Md.  145,  28  Am. 
Rep.  446;  Simon  v.  Northup,  27  Or.  487,  40 
Paa  S60,  30  L.  R.  A  171.  It  has  been  up- 
held where  by  legislative  action  the  state 
sought  to  control  certain  streets  of  a  city  and 
to  exercise  that  control  through  commis- 
sioners for  the  purposes  of  a  driveway.  Peo- 
ple v.  Walsh.  96  111.  232,  38  Am.  Rep.  135. 

In  the  case  of  Cicero  Lumber  Co.  v.  Town 
of  dcero  et  al.,  176  111.  0.  61  N.  S.  758,  42 
li.  R.  A.  696,  68  Am.  St  Rep.  155,  the  court 
said: 

"While  it  is  true  that  the  public  highways  are 
(or  the  use  of  the  general  public,  it  Is  at  the 
same  time  true  that  the  Lefdslature  is  a  repre- 
sentative of  the  public  at  large.  As  such  repre- 
sentative, it  may  pr&jit  the  use  or  supeTvision 
and  control  over  the  highways  to  a  municipal 
corporation,  so  long  as  the  highways  are  not  di- 
verted to  some  use,  substantially  different  from 
that,  for  which  they  were  originally  intended. 
*  •  *  A  city  or  incorporated  town,  not  only 
bears  a  property  or  private  relation  to  the  state, 
hut  it  also  bears  a  political  relation  thereto.  In 
its  political  relation,  it  is  merely  an  agency  of 
the  state.  The  mnnlcipal  corporations  of  the 
state  are  the  mere  creatures  of  the  state,  and  ex- 
ist by  the  authority  of  the  legislature  and  sub- 
ject to  its  control.  Henee.  when  a  city  or  in- 
corporated town  holds  a  street  for  the  benffit  of 
the  public,  It  holds  It  for  the  benefit  of 
that  entire  public,  of  which  the  legislature 
ia  the  representative.  As  the  municipnlity  is 
a  mere  agent  of  the  state,  the  Legislature 
can  direct  the  manner  in  which  it  shall  control 
the  streets  within  its  limits.  The  property 
riehts  and  easements,  which  the  municipality 
has  in  public  etreets  and  ways,  are  held  by  it 
at  the  will  of  the  Legislature.  Of  course,  this 
statement  Is  subject  to  the  further  statement, 
that  such  property,  as  the  municipality  holds  In 
its  private  capacity,  is  as  much  protected  by  the 
Constitution  as  the  property  of  the  private  oiti- 
sen.  But,  so  far  as  It  holds  property  as  a  mere 
agency  of  the  government  of  the  state,  the  consti- 
tutional provisions  above  referred  to  have  no  ap- 
plication, because  the  state  can  control  the  agen- 
cies created  by  it  for  the  purposes  of  govern- 
ment." 

Mr.  Dillon,  in  his  work  oa  Municipal  Cor- 
porations, says: 

"The  plenary  power  of  the  Legislature  over 
streets  and  highways  is  such  that  it  may,  in  the 
absence  of  such  constitutional  restrictions,  va- 
cate or  discontinue  them,  or  invest  municipal 
corporations  with  this  authority.  Without  a 
judicial  determination,  a  municipal  corporation, 
under  the  authority  conferred  by  its  charter  to 
locate  and  establish  streets  and  alleys  and  to 
vacate  the  same,  may  constitutionally  order  a 
vacation  of  a  street ;  and  this  power  when  exer- 
cised with  due  regard  to  individual  rights,  will 
not  be  restrained  at  the  instance  of  a  property 
owner,  claiming  that  he  Is  Interested  In  beeping 
open  the  streets  dedicsted  to  the  public."  Dil- 
lon on  Municipal  Corporations,  S  666. 

When  the  d^endant  In  this  acti(»i,  ttirougb 
Its  predecessors,  secured  Its  franchise  for  the 
construction  and  maintenance  of  ft  street 
railroad  on  and  over  the  streets  and  aTenues 
of  the  dty  of  Rwo,  it  secured  this  franchise 
by  the  authority  and  grant  of  the  state  of 
Nevada  acting  by  and  tbrongh  its  duly  au- 
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thorlzed  agent,  the  dty  of  Reno.  To  the  dty 
of  Reno  was  delegated  the  power  to  grant 
the  f randiise  and  to  pass  ordinances  in  coo- 
nectlon  therewith.  This,  however,  ccmstitut- 
ed  but  a  delegation  of  authority  frmn  the 
sovereignty  of  the  state.  A'  municipal  cop- 
poration,  it  is  said,  has  no  powers  whldi  are 
not  derived  from  and  subordinate  to  those 
of  the  state.  This  has  been  held,  even  In 
cases  where  the  m|unidpal  corporation  had 
Its  exlst^ce  before  the  state  in  which  It  was 
located  became  an  lnd^)Gmdent  soverdgn. 
Mt.  Pleasant  v.  Beckwith,  100  U.  S.  514,  25 
Ll  Ed.  699;  Williams  v.  Eggleston,  170  U. 
S.  304,  18  Sup.  Ct.  617,  42  L  Ed.  1047; 
Attorney  General  v.  Lowrey,  199  U.  S.  233, 
26  Sup.  Ct  27,  60  L.  Ed.  167.  It  is  stated 
in  the  text  of  Ruling  Case  Law  that  the  people 
of  a  particular  portion  of  a  state,  by  enjoy- 
ing the  privilege  of  self-government,  acquire 
DO  vested  right  therein  as  against  the 
Ijegislature  representing  the  people  of  the 
state.  19  R.  C.  U  731.  That  the  estate,  act- 
ing through  Its  Legislature,  may  exercise 
supreme  contrcri  over  all  streets,  alleyways, 
and  avenues,  has  been  declared  to  be  a  law 
In  nearly  every  Jorlsdictlon  where  the  qties- 
tion  has  been  brought  before  the  courts. 
Grand  Trunk  R  R.  Oo.  v.  South  Bend.  227 
U.  S.  544,  33  Sup.  Ot  305i  57  L  "Ed.  633,  44 
L.  R.  A.  (N.  S.)  405;  Marietta  Chair  Co.  v. 
HendersoD,  121  Ga.  399,  49  S.  B.  312.  104 
Am.  iSt.  Rep.  156, 12  Ann.  Cas.  83 ;  Cummins 
V.  Seymour,  79  Ind.  491,  41  Am.  Rep.  618; 
Stanley  v.  Davenport,  54  Iowa,  463.  2  N.  W. 
1064,  6  N.  W.  706,  37  Am.  Rep.  216;  Ottawa 
R.  R  Co.  V,  Larson,  40  Kan.  301, 19  Pac  661, 
2  L.  R.  A.  59 ;  Crawford  Electric  Co.  v.  Knox 
County  Power  Co.,  110  Me.  286,  86  Atl.  119, 
Ann.  Cas.  19140,  933:  Dooly  Block  v.  Salt 
Lake  Rapid  Transit  Co.,  9  Utah*  31,  33  Pac 
229,  24  L  R  A.  610;  Ex  parte  Smith,  26  Cftl. 
App.  116. 146  Pac.  82;  Hcppes  Co.  v.  Ciilcago, 
260  lU.  506, 103  N.  E.  455;  Wabash  R.  R.  Co. 
V.  Defiance,  167  U.  S.  8a  17  Sup.  Ct  748, 
42  I*  Ed.  87;  United  R.  R,  Co.  t.  Jersey 
aty,  71  N.  J.  Law,  80,  58  Atl.  71;  Hoey  v, 
Gllroy,  129  N.  T.  132,  29  N.  E.  85 ;  Simon 
V.  Northup,  supra ;  State,  v.  Missouri  TeL 
Co.,  189  Mo.  83,  88  S.  W.  41;  Prince  v. 
Crocker,  166  Mass.  347,  44  N.  EX  44©,  32  L. 
R.  A  610;  Council  Bluffs  v.  Kansas  dty 
Ry.  Co.,  45  Iowa,  338,  24  Am.  Rep.  773 ;  La 
Harpe  v.  Elm  Tp.  Gas  Co.,  69  Kan.  97,  76  Pac. 
448 ;  Baltimore  R.  R,  Co.  v.  Beaney,  42  Ud. 
117 ;  Balrd  v.  Rice,  63  Pa.  489 ;  13  H.  C.  L.  163. 
It  was  the  function  of  the  state  to  determine 
as  to  what  conveniences  for  traffic  or  trar^ 
the  public  might  enjoy  over  the  streets  or 
avenues  of  the  dty  of  Bena  Cicero  Lum- 
ber Co.  V.  Cicero,  supra;  Barrows  t.  Syca- 
more, 150  m.  588^  37  N.  B.  1096*  25  U  R.  A. 
535,  41  Am.  St.  Rep.  400;  Simon  v.  Northup, 
supra. 

The  rule  recognizing  the  sovereignly  oC 
the  state  over  the  streets  and  avenues  of  a 
munidpal  corporation  within  its  bordens, 
founded  as  it  is  upon  neoessl^  and  reasoo^ 
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must  be  regarded  as  a  reality  and  not  a 
flcdoo.  Hence  in  this  case  tlie  state,  looking 
to  the  mode  of  travel  that  was  to  be  famish- 
ed as  an  accommodation  to  the  public  over  the 
streets  and  avenues  of  the  city  of  Reno,  and 
being  sovereign  In  control  over  those  streets 
and  avenues,  granted,  through  Its  agent,  the 
municipal  corporation,  a  franchise  to  the 
predecessors  in  interest  of  defendant  here. 
The  granting  of  this  franchise  did  not  oon- 
sdtate  a  relinquishment  of  the  sovereignty 
held  by  the  state  over  those  streets  and  ave- 
nnes,  nor  a  relinquishment  of  the  power  to 
control  the  letting  and  regulation  of  fran- 
dilses  on  or  over  such  streets  and  avenues. 
The  city  of  Reno  as  a  municipal  corporation 
may  have  bad  at  all  times  an  interest  co- 
ordinate with  the  state  in  the  letting  of  fran- 
chises for  public  service  on  the  streets  and 
avenues  within  its  limits.  TbXs,  however,  in 
no  wise  detracted  from  the  sovereignty  or 
control  or  interest  which  the  state  held  in 
the  matter,  ■  If  the  state,  exercising  its  right 
<rf  control  over  the  streets  of  the  dty  of 
Reno,  was  ttie  real  party  In  Interest,  and 
only  acted  through  its  ageut  in  the  granting 
of  the  franchise  to  the  predecessors  of  the 
defendant,  then  we  take  it  that  It  will  noC 
be  gainsaid  that  the  state  is  the  real  party 
Interested,  lo<^ing  to  the  carrying  out  of 
the  terms  of  that  franchise  and  the  oiforce- 
mient  of  the  ordinance  by  and  through  which 
the  franchise  was  In  the  first  instance  grant- 
ed. In  the  action  at  bar  the  state  proceeds 
In  this  court  on  the  relation  of  the  of 
BenOk  hut  the  state  of  Nevada  Is  the  plaintlfT 
and  the  real  party  in  interest. 

Aside  from  the  fact  that  the  state,  being 
sovereign  over  the  streets  and  avenues  of 
the  dty,  Is  therefore  the  real  party  in  in- 
terest, hence  the  real  party  plaintiff,  it  must 
be  fiirther  observed  that.  Inasmuch  as  the  ac- 
tion commenced  in  this  court  is  a  special 
proceeding,  whldi  under  oar  statute  could 
only  be  Instituted  by  the  state  through  its 
Attorney  General,  and  which  in  this  Instance 
Is  Instituted  in  strict  compliance  with  that 
statute,  courts  are  bound  to  regard  the  state 
as  the  real  party  plaintlflf.  The  municipal  cor- 
poration as  such  has  no  power  under  the  stat- 
ute to  institute  the  proceeding.  This  right  Is 
limited  to  the  state  alone.  Were  we  to  hold 
that  the  municipality  is  the  party  plaintlif,  as 
oontended  for  by  defendant  here,  then  for 
want  of  authority  in  the  plalntilt  corpora- 
tlon  the  proceeding  would  fall,  and  there 
would  be  no  cause  of  action  to  remove. 

In  view  of  the  many  decisions  rendered 
by  the  federal  courts  and  by  the  Supreme 
Uxirt  of  the  United  States,  we  take  it  that 
It  will  not  be  serloosly  contended  that  the 
rule  of  diTeraity  of  citizenship  <^rates  for 
the  purpose  of  removal  under  the  Judicial 
Oode^  where  the  state  Is  a  party  and  the 
other  party  to  the  action  Is  the  citizen  of  a 
foreign  state.  The  action  here  is  not  such 
ts  may  be  termed  a  "suit  arising  under  the 
Owstltutlcm  or  laws  ct  the  United  States 


or  treaties  made  under  their  authority,"  in- 
asmu<di  as  a  correct  decision  of  the  matter 
in  controversy  does  not  depend  on  the  con- 
struction of  either,  nor  is  the  title  set  up  by 
the  parties,  so  far  as  the  pleadings  are  be- 
fore this  court,  one  such  as  may  be  denied 
by  one  construction  of  the  Constitution  or 
laws  of  the  United  States  or  sustained  by 
the  opposite  construction.  Cohens  v.  Vir- 
ginia, 6  Wheat.  379,  5  L.  Ed.  257 ;  RaUroad 
Oo.  V.  Mississippi,  102  U.  &  135,  26  L.  Ed.  06; 
Starin  v.  New  York,  115  U.  S.  248,  6  Sup. 
Ct  28,  29  L.  Ed.  388.  "A  suit  by  a  state  In 
one  of  its  own  courts  cannot  be  removed," 
aays  the  Supreme  Court  of  the  United  States, 
"unless  it  be  a  suit  arising  under  the  Con- 
stitution or  laws  of  the  United  States  or 
treaties  made  under  their  authority."  Ger- 
raanla  Ins.  Oo.  v.  State  of  Wisconsin,  119 
U.  S.  473,  7  Sup.  Ct.  260,  30  I*  Ed.  461. 
"A.  state  is  not  a  citizen,"  says  the  Supreme 
Court  of  the  United  States,  "and,  under  the 
Judiciary  Acts  of  the  United  States,  it  is 
well  settled  that  a  suit  between  a  state  and 
a  citizen  or  a  corporation  of  another  state 
is  not  between  citizens  of  different  states, 
and  that  the  Circuit  Court  of  the  United 
States  has  no  Jurisdiction  of.  it,  unless  it 
arises  under  the  Constitution,  laws  or  trea- 
ties of  the  United  States."  Postal  Tel.  Cable 
Co.  v.  Alabama,  155  U.  a  48fi,  15  Sup.  Ct 
192,  39  U  Ed.  231. 

In  the  case  of  Arkansas  v.  Kansas  &  Tex- 
as Goal  Co.,  183  U.  S.  185,  22  Sup.  Ot  47, 
46  L.  Ed.  144,  the  action  was  comonenced  by 
the  state  of  Arkansas,  on  the  relation  of 
Jo  Johnson,  as  prosecuting  attorney  for  the 
Twelfth  judicial  circuit  against  a  foreign 
corporation  defendant  The  defendant  filed 
a  petition  for  removal  to  the  United  States 
court  on  the  ground  that  the  relator,  Jo 
Johnson,  was  a  dtizra  of  Arkansas,  and  that 
the  defendant  was  a  citizen  ot  Missouri.  On 
refusal  by  the  state  court  to  remove,  the 
matter  was  taken  to  the  federal  court  The 
latter  refused  to  remand  and  retained  the 
case  for  trIaL  On  appeal  to  the  Supreme 
Court  of  the  United  States,  the  action  of 
the  federal  court  in  refusing  to  remand  was 
reversed.  In  speaking  for  the  court,  Mr. 
Chief  Justice  Puller  said: 

"We  need  not  spend  any  time  on  the  conten- 
tion that  this  was  a  controversy  between  citi- 
zens of  different  states.  The  Circuit  Court 
correctly  held  otherwise.  The  state  of  Arkansas 
was  the  part?  complainant,  and  a  state  is  not 
a  citizen." 

Holding  to  the'  same  effect  are  the  cases 
of  Postal  Telegraph  Cable  Ca  v.  State  of 
Alabama,  165  U.  S.  482,  15  Sup.  Ct  192,  39 
U  Ed.  231;  Stone  v.  South  Carolina.  117  U. 
S.  430,  6  Sup.  Ct  799.  29  L.  Ed.  962. 

We  are  referred  by  defendant  to  a  number 
of  authorities  which  they  claim  to  support 
their  contention  that  this  is  a  case  for  re- 
moval, in  the  case  of  State  ot  IlL  ex  rel. 
Hunt,  Attorney  General,  v.  Illinois  Central  B. 
R.  Co.  (C.  a)  33  Fed.  721.  the  action  was  In 
quo  warranto,  brought  In  the  name  of  the 
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state,  by  the  Attorney  General,  to  prevent  a  i 
railroad  from  exerdsing  certain  rigbta  and! 
privileges  and  from  controlling  certain  lands. 
The  motlOTi  for  removal  was  based  upon  own- 
ership in  land  acquired  under  an  act  of  the 
Legislature ;  that  subsequently  the  act  grant- 
ing the  land  was  repealed,  and  that  such  re- 
pealing act  was  In  violation  of  the  provisions 
of  the  Constitution  of  the  United  States  relat- 
ing to  laws  impairing  the  obligations  of  con- 
tracts and  of  the  Fourteenth  Amendment  de- 
claring that  no  person  shall  be  deprived  of 
property  without  due  process  of  law.  On  mo- 
tion to  remand  from  the  federal  circuit  court 
for  the  Northern  District  of  Illinois,  the  court 
denied  the  motion,  but  rather  upon  the 
ground  that  the  case  was  one  arising  under 
the  Constitution  of  the  United  States  and  in- 
volving the  interpretation  of  the  federal  Con- 
BtltutloD,  in  order  to  arrive  at  a  correct  deci- 
sion of  the  question  presented.  In  that  case 
the  question  of  diversity  of  (dtizensfaip  was 
not  beffflre  the  court 

In  the  case  of  Ames  r.  Kansas  ex  lel. 
J(AnstoD,  Attorney  General,  111  U.  S.  449, 
4  Sup.  Ct  487,  28  L.  Ed.  4^,  two  questions 
were  con^dered  by  the  Supreme  Court  of  the 
United  States:  First,  whether  the  suit  was 
of  a  (^Til  nature,  at  law.  or  la  equity,  arising 
under  the  laws  of  the  United  States;  and, 
second,  whether,  if  they  were  such,  it  could 
be  removed  under  the  act  of  March  8,  1875, 
inasmuch  as  it  was  brought  by  a  state  to  try 
the  r^ht  of  a  corporation  and  its  directors 
to  exercise  corporate  powers  and  franchises 
within  the  territorial  Jurlsdica<m  of  the 
state.  The  puriKwe  of  the  action  was  to  test 
the  validity  of  a  consolidation  entered  into 
between  Uie  Kansas  PaciBc  Railway  Compa- 
ny and  One  Uni<m  Pacific  Railway  Company. 
The  case  turned  solely  upon  the  validity  of 
the  consolidation  in  the  light  of  authority 
conferred  for  that  purpose  by  an  act  of  Con- 
gress. In  arriving  at  a  determination  as  to 
the  matter,  the  court  said: 

"If  the  acts  of  Congress  confer  the  authority, 
the  consolidation  is  valid;  if  not,  it  is  invalid. 
Clearly,  therefore,  the  cases  arise  under  these 
acts  of  Congress,  for,  to  use  the  language  of 
Mr.  Chief  Justice  Marshall  in  Osbom  t.  Unit* 
ed  States  Bank,  0  Wheat.  825  [6  L.  Ed.  2U4], 
an  act  of  Congress  'Is  the  first  ingredient  in  the 
case — is  its  origin — is  that  from  which  every 
other  part  arises.'  The  right  set  up  by  the 
company,  and  by  the  creditors  as  weU,  will  be 
defeated  by  one  construction  of  these  acts  and 
sustained  by  the  opposite  construction.  When 
this  is  so,  it  has  never  been  doubted  that  a  case 
is  presented  which  arises  under  the  laws  of  the 
United  States." 

We  are  referred  to  the  case  of  City  of  New 
Orleans  v.  Sbeppard,  10  La.  Ann.  268.  There 
the  suit  was  Instituted  by  the  mualdpal  cor- 
poration for  an  amount  alleged  to  be  due  for 
muDlcipal  taxes.  The  defendant  Sbeppard 
took  a  rule  to  show  cause  why  the  suit  should 
not  be  transferred  to  the  Circuit  Court  of  the 
United  States,  asserting  in  furtherance  of  his 
motion  that  he  was  a  citizen  of  the  state  of 
Tlri^A.    The  munidpalit?  contested  his 


I  citizenship.  The  trial  court  held,  under  the 
!  facts  presented,  that  he  was  a  citizen  of  the 
state  of  Louisiana.  On  appeal  to  the  Su- 
preme Court,  that  tribunal,  reviewing  the- 
case,  held  that  on  the  showing  made  the  de- 
fendant had  established  his  citizenship  in  the 
state  of  Virginia,  and,  inasmudi  as  the  ac- 
tion was  between  a  citizen  of  the  state  of 
Louisiana  as  plaintiff  and  a  citizen  of  a  for- 
eign state  as  defendant,  the  action  was  prop- 
erly removable  to  the  federal  court.  It  will 
be  noted  that  this  case  turned  rather  on  a 
question  of  fact  than  on  a  proposition  of  law. 

In  the  case  of  City  of  Tsleta  v.  Cauda  et  aL 
<C.  C.)  C7  Fed.  6,  the  controversy  was  between 
the  city  of  Ysleta,  a  municipal  corporation  in 
£1  Paso  county,  Tex.,  as  plaintiff,  and  a  dti- 
zen  of  the  state  of  New  York.  There  the  mu- 
nicipal corporation  was  suing  in  its  individu- 
al corporate  capai^ty,  and  the  case  was  re- 
tained by  the  Circuit  Court  of  the  United 
States  because  this  foot  appeared  on  the  face 
of  the  complaint  In  the  matter  at  bar  we 
find  from  the  ta.ce  at  the  complaint  that  the 
action  is  one  between  tlie  state  of  Nevada,  oa 
the  ration  ot  a  dtlzm  ot  that  state,  and  a 
dtizen  of  a  foreign  state.  We  are  at  a  loss 
to  discover  the  analo^n^. 

In  the  case  of  Vincent  t.  Uncoln  Ooonty 
(C.  O.)  30  Fed.  749,  the  action  was  between  an 
Individual  dtizen  of  a  fbre^  state  and  <me 
of  the  counties  of  this  state.  Hiere  It  was  es- 
tablished. In  conformity  with  the  dedslons  oC 
this  court  (Waltz  t.  Ormsby  Count?,  1  Nev. 
370;  GlaAe  v.  I^on  County,  8  Nev.  181;  Flor- 
al Springs  Water  Co.  t.  Rires,  14  Nev.  434), 
that  a  county  as  a  munidpal  corporation,  or 
at  least  as  a  quasi  municipal  corporation,  was 
liable  to  be  sued  in  any  court  of  competent 
JurisdlctlML  In  that  action  the  state  was 
not  a  party,  either  nominally  or  otherwise. 

In  the  case  of  State  of  Washington  ex  reL 
City  of  Tacoma  v.  Tacoma  Railway  &  Power 
Co.  (G.  C.)  244  Fed.  9S9,  the  action  was  in 
the  form  of  a  proceeding  instituted  pursuant 
to  the  Code  of  the  State  of  Washington  for 
a  writ  of  mandamus  to  compel  the  holder  of 
a  street  railway  franchise  to  operate  cars  on 
one  of  its  lines,  so  as  to  render  an  adequate 
service,  for  the  cwnpensatlon  of  a  single  con- 
tinuous trip.  The  question  of  diversity  of 
citizenship  was  not  considered  by  the  court. 
We  take  It  from  a  reading  of  the  opinion  tbat 
it  was  conceded  by  all  parties  that  the  action 
was  instituted  by  the  city  of  Tacomn,  acting 
in  its  individual  corporate  capacity.  The  Cir- 
cuit Court  for  the  Western  District  of  Wa*- 
iugton  did  not  assume  to  determine  its  right 
to  retain  the  action  on  the  ground  of  diversity 
of  citizenship.  The  court,  after  quoting  from 
the  statute  of  the  state  of  Washington 
(Pierce's  Code,  1906, 1  1406).  said: 

"If  this  suit  is  such  a  proceeding  as  contem- 
plated and  authorized  by  the  above-quoted  sec- 
tions of  the  Code,  for  a  writ  of  maDdamus  pur* 
and  simple,  it  is  not  cognizable  in  this  court, 
and  the  motion  to  remand  should  be  granted. 
It  becomes  necesssryt  however,  for  the  court  to 


Digitized  by 


Ner.) 

examine  the  record  and  form  its  own  conclusion 
as  to  the  real  nature  of  the  proceeding,  irrespec- 
tive ot  the  means  by  whicb  uie  llt^ants  propose 
to  obtain  tbe  relief  desired.    The  affidavit  of 

the  mayor,  which  stands  as  the  complainant's 
Tileadine.  does  not  set  forth  any  duty  specifical- 
ly enjoined  by  law,  nor  any  specific  right  or  of- 
ncf>.  to  the  use  or  enjoyment  of  wbicn  any  par- 
ticular person  is  entiOed,  and  from  which  he 
has  been  unlawfully  precluded.  On  the  con- 
trary, the  proceeding  is  in  the  interest  of  the 
general  "ublic,  and  the  grounds  of  complaint  are 
neglect  and  refusal  to  render  the  service  of  a 
common  carrier  in  accordance  with  general 
principles  of  law  and  in  the  discharge  of  an  obli- 
gation assumed  by  contract..  In  other  words, 
the  powers  of  a  court  of  equity  are  invoked  to 
compel  tbe  specific  performance  of  a  contract" 

In  view  of  the  fact  that  the  question  pre- 
sented In  the  matter  at  bar  turns  squarely 
on  the  question  pt  diversity  of  dtlzensblp, 
rather  than  as  to  its  being  an  action  at  law 
or  in  equity  under  the  Constitution  of  the 
United  States  or  the  acts  of  Congress,  the 
Tacotna  Oase,  last  dted,  furnishes  neither 
assistance  to  determine  nor  light  to  review 
the  matter  before  ns.  If  tbe  authority  last 
reviewed  does  anything,  it  inferentially  8ui>- 
ports  the  position  which  we  take  here.  The 
observation  of  the  court  there  made  is  pat  In 
tbe  matter  at  bar ;  there  it  Is  said 

this  suit  is  such  a  proceeding  as  contem- 
plated and  authorized  by  the  above-quoted  sec- 
tion of  the  Code  [Code  of  Washington],  for  a 
writ  of  mandamus  pure  and  simple,  it  is  not 
cognizable  in  this  court  and  the  motion  to  re- 
■land  should  be  granted." 

The  proceeding  here  is  that  contemplated 
and  authorized  by  the  different  sections  of 
the  Code  of  this  state  providing  for  actions 
In  quo  warranto  to  be  Instituted  by  the  state 
through  Ita  adviser,  the  Attorney  Omeral, 
against  a  cori>oration,  basing  such  proceeding 
on  the  several  grounds  nominated  by  the 
statute.  It  is  therefore  such  a  proceeding  as, 
in  the  Judgment  of  the  learned  federal  court 
in  the  case  of  Washington  ex  rel.  City  of  Ta- 
coma  V.  Tacoma,  •etc,  Co.,  supra,  would  call 
for  an  order  to  remand,  wen  It  In  ttiat  ju- 
risdiction. 

Section  1  of  article  S  ot  our  Oonstltntloo 

provides : 

••The  Legislature  shall  pass  no  special  act  In 
any  matter  relating  to  corporate  powers  except 
for  municipal  purposes;  but  corporations  may 
be  formed  under  general  laws ;  and  all  such 
laws  may  from  time  to  time  be  altered  or  re- 
pealed."^ 

Under  the  provision  of  the  organic  law 
quoted,  plmary  powers  were  reserved  to  the 
Legislature  to  enact  laws  dealing  with  corpo- 
rations and  with  franchises  granted  to  cor- 
ptnutions.  Under  this  constitutional  provl- 
sl<m  Is  contemplated  statutes  such  as  that 
under  which  this  action  was  commenced, 
rraochlses  suc^  as  that  held  by  the  defendant 
fssne  from  the  sovereign.  State  ex  rel.  Kan* 
■as  City  V.  Fifth  St  B.  R.  Co.,  140  Mo.  539, 
41  S.  W.  955,  3S  L.  R.  A.  218,  62  Am.  St 
Bep.  742.  In  the  matter  at  bar  tbe  dty  of 
Reno  conld  not,  under  the  statute,  bring 
this  action  in  its  own  name.  The  xwoceed- 
Ing  is  one  reserved  to  the  state. 
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It  is  sureested  that,  to  Justify  this  court  in 
refusing  to  enter  the  order  of  removal,  the 
action  must  be  based  upon  s<Hne  act  done  . In 
violation  of  the  common  law  or  of  the  stat- 
ute law  of  the  state.  In  this  respect  it  will 
be  noted  that  the  proceedings  here  are  based 
on  the  violation  of  a  city  ordinance,  paraed 
In  conformity  with  and  under  sanction  and 
authority  of  our  statutes.  The  very  sugges- 
tion made  is  dealt  with  convincingly  by  the 
Supreme  Court  of  Wisconsin  in  the  case  of 
State  ex  rel.  Attorney  General  v.  Madison  St. 
Railway  Co.,  72  Wis.  612,  40  N.  W.  487.  1  L. 
R.  A.  771.  There  It  was  said  that  a  violation 
of  the  ordinance  is  a  violation  of  the  stat- 
ute permitting  such  ordinance  and  sanction- 
ing such  frandilse.  ^e  court  observed : 

"The  common  council,  in  passing  the  ordi- 
nance, acted  as  the  agent  of  the  state  and  as 
public  officers  by  virtue  of  such  delegated  au- 
thority. The  streets  are  for  the  public  use,  and 
so  also  are  the  street  railways,  affording  increas- 
ed advantages  and  facilities  to  the  public,  and 
they  are  primarily  under  the  control  of  the  Leg- 
islature, and  the  power  of  the  municipalities  in 
respect  thereto  is  entirely  derived  from  the  Leg- 
islature. *  •  *  The  immunities  and  privileg- 
es granted  to  the  company  by  the  ordinance  are 
as  much  the  franchises  of  the  corporation  as  if 
they  had  been  directiy  granted  by  the  statute 
under  which  it  was  organized.  The  common 
council  of  the  city  of  Madison  is  authorised  to 

Srant  them  by  the  statute,  and  such  power  is  -a 
elegated  one.  What  the  common  council  does 
within  that  power  is  done  b^  the  Legislature 
through  its  agency.  The  public  has  an  interest 
in  these  franchises ;  the  power  to  grant  them, 
therefore,  must  be  derived  from  the  Legisla- 
ture." 

To  the  same  general  effect  was  the  decla- 
ration of  the  Supreme  Court  of  the  United 
States  In  the  case  of  Transportation  Co.  v. 
Chicago,  9»  U.  S.  641,  25  L.  Ed.  336. 

It  has-been  suggested  that  the  ground  re- 
lied upon  in  these  proceedings  Is  based  en- 
tirely upon  the  violation  of  contractual 
rights  flowing  from  the  franchise  granted 
by  the  dty  of  Reno.  In  our  Judgment,  It 
had  better  be  said  to  be  a  proceeding  where 
the  ground  relied  upon  is  the  abuse  of  cor- 
porate powers  granted  by  the  franchise  and 
failure  to  comply  with  the  requirements  and 
conditions  on  which  the  franchise  was  ac- 
quired. It  is  a  settled  principle  of  law  that 
the  acts  of  a  corporation  in  this  respect  can 
be  assailed  most  appropriately  In  dlroict 
proceedings  brought  by  the  state  for  that 
purpose.  Horelman  v.  Railroad,  79  Mo.  643 ; 
Mackall  T.a&O.  Canal  Co.,  91 U.  S.  306,  24 
L.  Ed.  161. 

This  principle  was  asserted,  with  approved 
authorities,  by  the  Supreme  Court  of  the 
United  States  in  the  case  of  National  Bank 
v.  Matthews,  98  U.  S.  628,  25  L.  Ed.  188. 
This  very  suggestion  was  made  to  the  Su- 
preme Court  of  Kansas  In  the  case  of  City  of 
Olatho  V.  Mo.  &  Kan,  Interurban  Ry.  Co.,  78 
Kan.  193,  96  Pac.  42.  The  proceedings  there, 
as  here,  were  quo  warranto,  brought  by  the 
dty  of  Olathe  against  the  railway  company, 
seeking  to  forfeit  the  rights  granted  by  the 
ordinance  to  tbe  corporation.   It  was  eon- 
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tended  by  the  company  there  that  the  contro- 
veray  indicated  by  the  petition  related  to 
mere  matter  of  contractual  rights  between 
the  dty  and  the  company,  and  was  therefore 
not  triable  in  quo  warranto  proceedings. 
The  court  there  referred  to  its  previous  de- 
termination of  the  question  In  the  case  of 
State  V.  Des  Molues  City  By.  Co.,  135  Iowa, 
694,  109  N.  W.  867,  saying: 

"But  it  is  ■  tlioroughly  well-established  prop- 
osition that  rights  granted  to  a  corporation,  ei- 
ther directly,  or  by  the  Btate  indirectly,  through 
the  act  of  a  minor  municipality  authorized  by 
the  state,  are  to  be  regarded  as  franchises  no 
less  than  is  the  right  to  be  a  corporation.  Both 
classes  of  rights  are  derived  mediately  or  imme- 
diately from  the  state,  and  both  are  subject  to 
the  ianerent  power  of  the  state  to  guard  against 
their  abuse  by  the  grantee  or  usurpation  by  a 
wrongdoer.  The  occnpation  of  the  public  street 
for  railway  purposes  is  not  a  matter  of  common 
right,  and  without  a  l^slative  grant  therefor 
the  construction  or  maintenance  of  such  a  rail- 
way would  expose  the  party  responsible  there- 
for to  punishment  as  for  a  nuisance.  The  mu- 
nicipality to  which  ia  given  authority  to  grant 
such  privilege  exercises  a  delegated  power  only, 
and  it  cannot  grant  to  any  person  or  corpora- 
tion a  privilege  which  is  coniessedly  in  deroga- 
tion of  the  common  right,  in  a  manner  which 
shall  exclude  the  power  of  the  state  to  inquire 
into  its  abuse,  or  to  prevent  the  subversion  of 
the  public  interests  which  the  legiidative  grant 
was  intended  to  protect  •  •  *  That  the 
right  to  occupy  the  public  streets  with  a  railway 
depends  entirely  upon  legislative  grant  and  is 
therefore  a  franchise,  notwithstanaing  the  fact 
that  the  terms  of  such  grant  and  their  accept- 
ance constitutes  also  a  contract,  is  too  well  set- 
tled to  be  open  to  serious  question.  *  *  * 
Not  only  is  the  a— 'lication  of  quo  warranto  or 
its  statutory  substitute  to  cases  of  this  hind  up- 
held by  the  overwhelming  weight  of  authority, 
bat  it  is  clearly  in  accord  witA  the  dictates  of 
sound  put^c  policy." 

At  thia  point,  and  pursuant  to  the  Bugges- 
tlon  made,  It  may  be  wtil  to  consider  the  na- 
ture of  the  proceeding  Instituted  here,  and 
wbldi  defendant  seeks  to  r^nove.  This  Is 
u  action  lo  quo  warranto.  The  common-law 
writ  of  qno  warranto  was  in  the  nature  of  a 
writ  ttom  the  sovereign,  directed  to  one  who 
claimed  an  office  or  franchlsa  The  puipose 
In  cases  of  franchise  was  to  require  of  the 
defendant  that  he  show  what  warrant  he 
exercised  such.  This  writ,  or  proceedings 
identical  In  nature,  has  been  writt^  into  the 
statnte  law  of  many  of  the  states  of  the 
Union,  and  In  nearly  every  Instance  the 
principles  of  the  ancient  writ  have  been  rec- 
ognized, In  that  the  state  has  been  made  to 
take  the  place  of  the  sovereign,  the  writ  is- 
suing from  and  by  the  state  for  the  purpose 
at  Inquiring  by  what  warrant  an  office  or 
frandilBe  is  held  or  oijoyed.  We  have  al- 
ready made  mention  of  the  rule  as  to  the 
pnqirietT  of  the  proceedti^B  by  qno  warran- 
to  to  test  the  right  to  exercise  a  franchise. 

As  regards  fordgn  corporations  It  has 
been  generally  held  that  such  like  domestic 
bodies  are  subject  to  quo  warranto  proceed- 
ings to  try  rights  to  the  enj<^ent  of  fran- 
chises. State  V.  Western  Union  Mutual  U  I. 
Co.,  47  Ohio  St  167,  24  N.  E.  392,  8  L.  R.  A 
129;  Attorney  General  t.  Booth  Co.,  143 


Mich.  89,  106  N.  W.  868.  The  proceeding 
bere,  being  that  of  qno  warranto,  is  to  be 
distinguished  from  a  proceeding  Involvlnc 
acts  violative  of  contractual  obligations.  So 
the  matter  at  bar  is,  by  reason  of  its  nature, 
one  to  be  distinguished  from  cases  Involving 
injunctive  proceedings  instituted  to  prevent 
municipalities  from  annulling  or  violating 
contractual  relations  by  subsequoit  ordinance. 
Quo  warranto  inquires  if,  In  view  of  certain 
alleged  conditions,  any  franchise  really  ex- 
ists. 

One  other  view  of  this  matter  seems  perti- 
nent, in  response  to  the  suggestion.  The 
franchise  which  Is  the  subject-matter  of  the 
action  here  was  acc^ted  and  Its  privileges 
enjoyed  subject  to  the  fulfillment  of  condi- 
tions therein  expressly  laid  down.  Under 
the  ordinance  by  whl(^  the  franchise  came 
Into  existence,  user  and  improvement  being 
conditions  stated  upon  whi<di  enjoyment 
might  continue,  the  question  cannot  arise  as 
to  the  impairment  of  the  obligation  of  a  con- 
tract; the  company  defendant  having  ac- 
cepted its  franchise  privileges  subjeot  to  the 
reserved  power  of  the  state  to  question  by 
quo  warranto  proceedings  the  validity  and 
existence  of  that  franchise.  Sioux  City  St. 
By.  Co.  V.  Siouj  City,  138  U.  S.  108,  11  Sup. 
Ct.  226,  S4  Ia  Ed.  898 ;  State  ex  rel.  Kansas 
City  V.  Fifth  St.  R.  R  Co.,  140  Mo.  539,  41  S. 
W.  9QS.  38  Ia  R.  A.  218,  62  Am.  St  Rep.  742. 

Reference  is  made  to  section  26  of  the  dty 
ordinance  under  which  the  frandilse  was 
granted.  The  latter  part  of  that  section 
reads: 

"The  said  city  shall  thereupon  be  entitled  to 
take  such  action  and  Institute  such  proceedings 
as  may  be  necessary  or  essential  to  liave  such 
forfeiture  fixed  and  declared." 

This  provlsUm  in  tbB  ordinance  of  the  city 
of  ReDo  could  not  be  said  to  abrogate  or  sus- 
pend the  plain  provisions  of  the  statutes  of 
the  state  providing  for  adions  such  as  that 
instituted  here.  Indeed,  the  dty  could  not 
by  the  mere  adoption  of  thhr  ordinance  dde> 
gate  to  Itself  the  sole  power  to  fix  or  declare 
a  forfdtnre  of  the  franchise.  The  idmtical 
question  here  suggested  was  dealt  with  un- 
der a  similar  provision  of  a  dty  ordinance 
In  the  case  of  State  ex  rel.  Kansas  City  r. 
Fifth  St  B.  R.  Ca,  supra,  where,  referring 
to  the  provldon  of  the  ordinance  ajB  to  the 
ri^t  of  the  dty  to  proceed  In  its  own  name, 
the  court  said: 

"The  sovereign  power  of  the  state  to  proceed 
against  defendant  by  quo  warranto  for  forfei- 
ture of  its  franchise,  even  at  the  relation  of  the 
city,  cannot  be  contracted  away  or  in  any  way 
abridged  by  the  city.  At  most,  such  a  provision 
in  the  ordmance  only  provided  the  city  another 
remedy." 

In  this  reegpect  we  might  with  pn^rlety 
refer  to  similar  analysis  resorted  to  by  the 
Supreme  Court  of  Massadmsetts  In  the  caae 
of  Attorney  General  t.  Tudor  Ice  Co.,  1<M 
Mass.  239,  6  Am.  R«p.  227. 

But  there  Is  yet  another  view  to  be  ex- 
pressed as  to  this  section  of  the  ordinance. 
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It  must  be  prestuued  that  this  ordinance  was 
enacted  by  the  city  with  a  view  to  general 
laws  and  statutes  bearing  npon  the  institu- 
tion of  necessary  or  essential  proceedings  to 
have  such  forfeiture  fixed  and  declared.  By 
the  very  language  of  this  section  of  the  ordl- 
naDce  It  is  made  plain  that  the  city  did  not 
limit  itself  as  to  the  manner  or  mode  by 
which,  or  the  jurisdiction  In  which,  it  would 
take  action  or  institute  such  proceedings. 
If  the  city  saw  fit,  as  it  did  here,  to  make 
itself  the  relator  to  its  sovereign,  the  state  of 
Nevada,  that  the  latter  might,  under  consti- 
totional  rights  and  statutory  provisions,  in- 
stitute this  action,  then  it  has  done  neither 
more  nor  less  than  that  whi<^  by  the  lan- 
guage of  tbe  ordinance  it  declared  the  right 
to  do. 

Assuming  that  the  city,  acting  In  its  own 
name,  could  have  brought  action  to  curtail 
or  annul  the  franchise  held'  by  the  defend- 
ant here,  which  is  not  according  to  our  un- 
derstanding of  the  law  (People  v.  Sutter  St. 
Ry.  Co.,  117  CaL  612,  49  Pac.  736),  would  the 
existence  of  such  a  right  limit  the  city  to 
that  right  only,  if  other  modes  or  proceed- 
ings for  accomplishing  the  same  result  were 
evaUable?  Or  would  the  existence  of  such  a 
right  prevent  the  state  of  Nevada  from  insti- 
tuting this  action  on  ration  of  the  dty? 
Manifestly  not  Neitba  tbe  institiition  of 
this  action  nor  the  enactmoit  of  the  Legis- 
lature providing  tor  such  constitutes  an  ab- 
n^tlon,  abridsrment,  or  drcamscrlptioD  of 
any  right  acquired  by  the  tity  of  Keno 
through  the  special  act  of  Incoriroratlon.  In 
the  language  of  section  26  of  the  ordinance 
we  find  nothing  whldi  attempte  to  take  from 
the  force  and-  effect  ot  the  general  statute, 
nor  which  would  attempt  to  bind  the  dty  to 
beorane  Uie  sole  party  plaintiff  in  taking  such 
action  or  instituting  such  proceeding  neces- 
sary or  essential  to  have  forfeiture  declared. 

It  Is  asserted  that  to  justify  the  refusal  of 
this  court  to  enter  an  order  of  removal  an- 
iet  the  statute  tbe  action  must  be  based  up- 
on some  act  done  in  violation  of  the  common 
law  or  of  the  statute  law  of  the  state.  It 
will  be  sufiiclent  to  observe,  in  response  to 
this  suggestion,  that  the  motion  for  removal 
here  is  instituted  solely  on  the  diversity  of 
citizenship ;  and  In  view  of  the  rule  in  that 
respect  so  oft  declared,  the  movant  here  re- 
lies on  the  asserted  fact  that  such  diversi- 
ty appears  on  the  face  of  the  complaint. 
Growing  out  of  the  suggestion  It  may  be  fur- 
ther observed  that,  in  order  to  demand  re- 
moval warrantable  from  the  nature  of  the 
action,  the  latter  must  be  such  as,  under  the 
provision  ot  diapter  3  of  the  Judicial  Code, 
constitutes  an  action  In  law  or  In  equity 
ailsliig  under  tbe  Otmstltution  or  laws  of  the 
United  States,  which  might  be  defeated  by 
one  ctmstractlon  ot  these  acts  or  sustained 
1^  the  opposite  construction.   Ames  v.  Kan- 


sas, supra.   Such  is  not  even  contended  for 

by  eminent  counsel  here. 

We  must  not  be  understood  here  as  decid- 
ing any  matter,  save  and  except  the  question 
of  the  removal  of  the  quo  warranto  proceed- 
ings from  this  court,  where  they  were  Insti- 
tuted, to  the  United  States  District  Court  for 
the  District  of  Nevada,  on  the  ground  of  di- 
versity of  citizenship.  do  not,  therefore, 
assume  to  determine  the  law  of  the  case  as 
regards  the  merits  of  the  quo  warranto  pro- 
ceedings. Many  matters  toudied  upon  in  the 
opinion  are  set  up  arguendo,  and  not  as  mat- 
ters which  we  assume  to  decide.  In  this 
proceeding  on  motion  for  removal  there  was 
in  fact  but  one  question  to  be  determined, 
namely,  as  to  whether  the  action  here  com- 
menced, was  one  by  the  city  of  Reno,  as  a 
citizen  of  the  state  of  Nevada,  against  a  citi- 
zen of  a  foreign  state,  or  one  between  tbe 
state  of  Nevada  and  a  citizen  of  a  foreign 
jurisdiction,  having  determined  that  It  Is  the 
latter,  and  not  the  former,  a  mere  suggestion 
as  to  the  law  fixing  the  jurisdiction  of  feder- 
al courts  might  have  served  to  answer  all 
other  questions.  This  however.  Is  not  for 
our  concern. 

We  conclude  the  question,  In  the  light  of 
observations  already  made,  by  saying  that. 
Inasmuch  as  the  matter  pending  in  this  court 
is  a  proceeding  Instituted  by  the  state  of  Ne- 
vada as  plaintiff.  In  conformity  with  statu- 
tory provision,  notwithstanding  that  it  Is  on 
relation  of  the  city  of  Heno,  the  state,  and 
not  the  municipal  corporation,  Is  the  party 
plaintiff.  Tbe  proceeding  here,  being  one  be- 
tween the  state  of  Nevada  and  a  citizen  of  a 
foreign  state,  Is  not  an  action  between  citi- 
zens of  different  states,  hence  Is  not  such  as 
may  be  removed  to  the  United  States  Dis- 
trict Court  on  tbe  ground  of  dlvwsity  of 
citizenship. 

The  motlcm  tot  rmoval  is  dented.  It  Is  so 
ordered. 

GOLDMAN  and  SANDEBS,  JJ.,  concur. 


(41  Ner.  8M) 
In  re  DELANET'S  ESTATE.    (No.  2311.) 
(Supreme  Court  of  Nevada.    March  15,  1918.) 

1.  EXECUTOES  AND  ADMINISTBATOBS  «»12d(l) 
—  SPECULATIVB  BXPENDITUBBB  —  NSCKSSITT 

or  CouBT  Obdgr. 
Wbere  an  estate  had  few  debts,  and  consist- 
ed largely  of  cash  and  four  mining  claims,  and 
the  administrator,  without  court  order,  paid  oat 
$1,000  for  assessment  work  on  the  claims,  when 
adjoiniAg  claims  gave  promise  of  profit,  and  lat- 
er abandoned  the  clauns,  the  venture  was  so 
epeculative  4is  to  surcharge  the  administrator 
with  each  sums. 

2.  EXECDTORS  AND  AdUINISTBATOBS  ^^527 — 

Duties — Sureties — Liability. 
An  administrator  is  bound  to  tbe  exercise  of 
care  and  diligence,  sucb  as  prudent  and  judi- 
cious men  ordinarily  bestow  upon  their  own  im- 
portant affairs,  and  it  ia  his  duty  to  settle  and 
distribute  the  estate  with  as  little  delay  as  prac- 
ticable;  and  whenever  he  does  what  the  law 
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prohibits,  or  fails  to  exerdse  reasonable  care  and 
diligeDce  In  the  CDdeavor  to  do  what  the  law  en- 
joins, he  and  his  sureties  are  liable  for  the  dam- 
age consequent  upon  such  act  or  omisuon. 

8.  EZKCUTOBS  AND  ADUINISTBATOBS  «=»450— 

Duties  of  Aduinistbatob. 
Under  Rev.  Laws,  M  5963,  6964,  6967,  6041. 
as  to  duties  of  an  adniiniatrator,  expedient  ad- 
ministration is  required,  and  where  an  estate 
had  cnsh  on  hand  to  meet  all  indebtedness,  and 
everything  was  present  to  facilitate  a  speed; 
discharge  of  the  trust,  bat  the  administrator 
permitted  the  estate  to  drag  on  for  nearly 
seren  years  without  an  accounting  and  without 
any  attempt  to  secure  an  order  for  expenditure 
of  money,  he  was  guilty  of  a  breach  of  his  du- 
ties. 

4.  EXXCUTOBS  AND  ADUIIVIBTKATOBS  «s>104  (4) 

—Funds— INTEBEOT. 
Where  the  estate  at  all  times  had  sufficient 
money  on  deposit  under  certificntea  of  deposit  to 
pay  indebtedness,  but  the  administrator  made  no 
accounting  for  nearly  seven  years,  he  was 
chargeable  with  interest  on  the  moneys,  although 
there  was  a  suit  to  establish  heirship. 
6.  EXECUTOBS  AND  AdUINISTBATOBS  ^»109(1) 

— SUBCUAROINQ  ADHINISTBATOBS. 

Where  an  estate  was  administered  in  a  judi- 
cial district  consisting  of  two  counties  where 
sessions  of  the  district  court  might  occur  at  the 
judge's  direction,  the  administrator's  failure  to 
secure  an  order  for  expenditure  of  moneys  in 
assessment  work  on  mining  claims  for  one  year 
would  not  necessarily  charge  him  with  such 
amount  when  the  investment  proved  to  be  specu- 
lative nnd  worthless. 

a.  EXECUTOBSAND  AdIONISTBATORS  «=>104(4) 

— Fun  ds— Intekest. 
Where  money  of  an  estate  is  held  by  an  ad- 
ministrator after  the  time  when  by  proper  ac- 
counting and  other  administrative  acts  in  con- 
formity with  the  statutory  requirements,  he 
could  have  paid  out  and  distributed  the  same  by 
court  order,  he  should  be  chargeable  with  in- 
terest on  the  money  thus  held. 

Appeal  from  District  Court,  Lauder  Coun- 
ty; Peter  Bre^  Judge. 

In  the  matter  of  the  estate  of  Patrick  H. 
Detaney,  deceased.  On  appeal  from  rulings 
on  items  of  the  account  of  the  administrator, 
Beversed  and  remanded. 

Milton  B.  Badt,  of  Elko,  for  appellants. 
Charles  B.  Heuderson  and  Car^  Van  Fleet, 
both  of  Elko,  for  respoudeuta. 

McCABRAN.  0.  J.  An  administrator  was 
appointed  on  the  26th  day  of  February,  1908, 
to  take  charge  of  and  administer  the  estate 
of  Patrick  H.  Delaney,  deceased.  On  De- 
cember 8,  1908,  an  inventory  and  appraise- 
ment was  filed  which  set  forth  the  iwoperty 
of  the  estate  and  the  appraised  values  as 
follows: 

C«rtlBcat«    of    deposit,    Borton  Banking 

Companr   |S,000  00 

Cash  In  bank,  Horton  Banking  Company...  1,200  00 

Cash  received  from  coroner   6  10 

Pour  lots  iQ  BattiB  Mountain,  Nev.   118  00 

Ona  cabin,  12x14   260  00 

Four  mining  claims  tn  Battto  Mountain 
mining  district,  known  as  Delaware  No.  1, 

No.  E,  No.  S,  and  No.  4   600  00 

One  Iron  bed,  springs,  and  mattress   12  00 

Two  comforters  and  two  pillows   4  00 

One  eamp  stove   •>       8  00 

CooMng  uteDslla.  three  places.  ..r.   1  00 


A  total  ot  |7,0H  10 


It  appears  that  from  DecembCT,  1908,  until 
July  1,  1915,  no  accounting  was  ever  made 
by  the  administrator  as  to  the  estate  or  its 
condition.  On  the  last-named  date,  pursu- 
ant to  a  citation  duly  issued  by  the  district 
court,  a  first  and  final  account  was  rendered. 
In  this  first  and  final  accounting  It  appears 
that  the  administrator  charges  himself  with 
cash  received  $6,224.46,  and  credits  himself 
with  cash  paid  out  in  the  total  sum  of  94,- 
370.94.  Of  the  $6,224.46  with  which  the  ad- 
ministrator charges  himself,  $6,200.45  was 
in  the  nature  of  certificates  of  deposit  and 
cash  at  the  time  at  which  the  administration 
commenced.  The  sum  of  $24  appears  to 
have  been  received  in  the  form  of  rental  for 
the  cabia.  In  addition  to  this,  the  adminis- 
trator testified  at  the  bearing  that  he  had  on 
hand  $100  received  as  additional  rental  for 
this  cabin. 

Objection  wad  raised  in  the  district  court 
to  the  several  items  of  cash  paid  out  by  the 
administrator  from  the  moneys  of  the  es- 
tate. It  Is  from  the  court's  rulings  on  these 
objections  that  appeal  is  taken  to  this  court 

In  the  first  and  final  accounting  there  ap- 
pear the  items  of  cash  paid  out  as  follows: 


Nov.  7,  UOS.  To   George  W. 

ment  work 
claims  

Dec,    UOO.  To  Oeorge  W, 
ment  woA 
claims   

Nov.,    UIO.  To  Qeorge  W. 

ment  work 
claims   

Dec    UU.  To  Qeorge  W. 

ment  work 
claims  


Trlpplett,  assess- 

oa    four  mining 

Tripplett,  assess- 
on    (our  mining 

Tripplett,  assess- 
on    tour  mining 

Trlppl'etC  assess- 
on    four  mining 
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400 

— making  a  total  of  $1,600  aK>earlng  as  paid 
out  by  the  administrator  from  the  moneys  ot 
the  estate  for  assessment  work  on  the  Dela- 
ware claims  for  the  years  1908.  1909,  1910, 
and  1911. 

It  is  admitted  by  the  administrator,  and 
in  this  the  record  Is  onuiluslve,  that  no  or- 
der of  court  was  ever  applied  fOr,  nor  was 
any  order  made  or  altered,  authorizing,  al- 
lowing, reQulring,  or  directing  the  expend!- 
ture  of  these  several  sums  prior  to  their  ex- 
penditure. It  is  the  contention  of  respond- 
ent  that  inasmuch  as  the  four  mining  claims 
known  as  the  Delaware  No.  1,  Ko.  2,  No.  3, 
and  No.  4  were  the  property  -of  the  deceased 
Delaney,  in  order  to  hold  these  mining 
claims  for  the  estate  It  was  necessary  to 
perform  the  annual  assessment  work  there- 
on. From  the  testimony  of  the  administra- 
tor it  is  disclosed  that  after  the  year  1911 
□o  assessment  work  was  performed  on  these 
claims.  In  other  words,  they  were  abandon- 
ed., In  Justification  for  the  performance  of 
the  assessment  work  and  the  exi>endlture  of 
the  moneys  of  the  estate  on  these  mining 
claims,  the  administrator  relates  of  the  ex; 
istence  of  other  mining  property  in  the  im- 
mediate vicinity  which,  being  worked  and 
devel(v>ed  by  other  parties,  gare  prmnise  o£ 


4tEsFer  other  eases  sev  same  topic  and  KBT-NUUBBR  In  all  ICey-Numbered  DIgesto  and  Indnes 


Digitized  by 


Google 


m  RE  DBLAKBY'S  ESTATB 


886 


IH^sentlng  mineral  d^Ktslts  of  great  value; 
tbat  Inasmnch  as  tbe  Delaner  group  was 
etmtlgnoua  to  this  other  mining  property, 
tie,  as  administrator,  believed  that  tbe  De- 
laney  group  should  be  protected  by  the  per- 
formance of  the  annual  assessment  worlc, 
and  thereby  held  for  the  estate.  It  la  dis- 
closed that  no  work  was  [>erformed  on  tbe 
Delaware  group  after  the  year  1911,  because 
development  on  tbe  contiguous  mlnbig  prop- 
erty had  ceased  and  nothing  of  value  bad 
been  disclosed. 

Xotblng  appears  In  tbe  record  by  way  of 
jnstlficatlon  or  excuse  for  tbe  failure  of  the 
administrator  to  secure  an  order  of  the  dis- 
trict court  allowing  or  directing  the  expend- 
iture of  these  several  sums  of  money.  He 
was  appointed  administrator  on  tbe  26tb  day 
of  February.  1908,  and  according  to  bis  own 
statement,  as  appears  in  the  first  and  fiual 
accountli^,  the  first  expenditure  of  money 
for  tbe  assessment  work  was  In  December  of 
tbat  year.  Tbe  Inventory  and  awraiaement 
disclosing  the  existence  of  the  mining  claims 
known  as  tbe  Delaware  No.  1,  Na  2,  No.  3, 
and  No.  4  twlonglng  to  tbe  estate  of  Patrick 
Delaney  bad  been  made  long  prior  to  the 
date  on  whldi  the  first  expenditure  for  as- 
sessment WOTk  was  made  by  tbe  administra- 
tor. The  ^stence  of  tbe  Delaware  group 
of  mining  claims  as  pmgerty  belonging  to 
tbe  estate  of  the  deceased  was  known  to  tbe 
administrator  prior  to  the  death  of  the  de- 
ceased. We  make  reference  to  these  facta 
because  we  are  forced  to  tbe  conclusion  tbat 
tbere  was  anyde  time  and  opportunity  for 
tbe  administrator  to  have  presented  tbe 
matter  to  tbe  district  court,  the  properly 
oonstltnted  authority,  and  to  bare  received 
from  tbat  court  an  order  directing  the  ex- 
penditure of  such  money  as  it  deemed  neces- 
sary for  the  preservation  of  the  mining 
(dalms  to  tbe  estate. 

Another  tact  appears  quite  8lgnlflcant-~l. 
e.,  even  though  It  might  have  been  reasona- 
bly necessary  tbat  the  assessment  work  for 
tbe  year  1908  should  be  performed  upon  the 
mining  claims  In  order  to  bold  tbem  for  the 
estate,  later  expenditures  under  the  admin- 
istration awwar  to  us  to  have  been  entirely 
unnecessary  and  unwarranted,  inasmuch  as 
the  condition  of  tbe  estate,  as  disclosed  By 
tbe  final  accounting,  was  such  as  would 
have  warranted  its  being  closed  and  the  res- 
idue properly  distributed  to  the  parties  en- 
titled, long  prior  to  the  time  at  which  it  be- 
came necessary  to  perform  tbe  assessment 
work  of  1909. 

Aside  from  three  claims  of  minor  impor- 
tance, amounting  in  the  aggregate  to  $306.- 
19,  the  estate  was  practically  free  from  In- 
debtedness. Aside  from  tbe  group  of  mining 
claims  and  a  small  piece  of  realty  In  tbe 
town  of  Battle  Mountain,  and  a  few  Items 
of  minor  personal  property,  tbe  estate  con- 
dated  entirdy  of  cadi  represented  by  tbe 
eetttflcates  of  d^>oslt  forf5,000and  tbec^ea 
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accoimt  of  $1,200  In  tbe  Horton  Banking 
Company  in  tbe  town  of  Battle  Mountain. 

It  Is  the  contendon  of  respondent  here  tbat 
good  faith  on  the  part  of  the  administrator 
Is  all  tbat  Is  necessary  to  warrant  tbe  allow- 
ance of  these  several  Itms,  and  tbat  it  was 
tbe  duty  of  tbe  administrator  to  see  to  It  that 
tbe  assessment  work  on  this  group  of  claims 
belonging  to  the  estate  was  performed  each 
succeeding  year  in  order  to  bold  tbe  prop- 
erty for  the  estate.  Tbe  learned  counsel  for 
tbe  respondent,  by  way  of  argument  In  his 
brief,  puts  tbe  matter  thus: 

"But  what  would  have  been  said,  and  what 
bitter  attack  would  have  been  made,  if  these 
claima  had  been  abandoned  by  the  admiDistrator 
at  the  time  that  he  took  possession  of  the  prop- 
erty and  Senator  Kearne  bad  been  doing  tbe  as- 
seesmeot  work  on  these  claims  alongside  of  tbe 
claims  possessed  by  the  estate?" 

In  furtherance  of  tbe  contention  of  re- 
spondent, we  are  referred  to  a  number  of 
decisions  rendered  by  this  court  dealing  with 
matters  of  somewhat  similar  Import,  and  in- 
asmuch as  these  decisions  support  the  posi- 
tion which  we  take  here,  we  deem  It  proper 
to  review  the  same  at  some  length.  In  tbe 
Matter  of  the  Estate  of  Marco  Mlllenovlch, 
5  Nev.  161,  this  court  bad  occasion  to  pass 
ui>on  the  acts  of  an  administrator  where  ob- 
jection bad  been  filed  to  his  paying  out  cer- 
tain sums  of  money  to  meet  assessment 
levied  upon  mining  stock  belonging  to  tbe 
estate,  At  tbe  very  outset  of  tbe  opinion  of 
tbe  court,  eipeaklni*  throng  Chief  Justice 
Lewis,  an  obs^vatlon  Is  made  which  we 
deem  mtwt  pertinent  to  the  matter  at  bar. 
There  It  Is  said: 

"When  the  law  requires  a  thing  to  he  done, 
and  has  not  plainly  marked  out  the  manner  in 
which  it  shall  be  performed,  tJie  executor  or  ad- 
ministrator ia  required  to  exercise  not  only  the 
utmost  good  faith  but  alao  ordinary  prudence 
and  judgment  in  its  execution.  But  when  it  has 
already  pointed  out  a  certain  course  to  be  pur- 
sued, tbat  course  must  be  atrictly  followed. 
*  *  *  'If  tbe  administrator  has  acted  for  tbe 
benefit  of  the  estate,  used  proper  diligence,  and 
acted  with  ordinary  care  and  drcaniBpection  in 
the  diacharge  of  his  trust,  he  ought  not  to  be 
held  answerable  for  the  losses  which  could  not 
have  been  foreseen,  and  which  ordinary  precau- 
tion could  not  guard  against' " 

Again,  the  court  says,  and  here  Its  obser- 
vation Is  especially  applicable: 

"If,  for  example,  he  [the  administrator}  should 
in  good  faith  do  an  act  without  an  order  of 
court,  which  the  law  declares  shall  not  be  done 
without  such  order,  and  if  the  act  were  one 
which  tbe  court  would  have  approved  or  ordered 
done,  and  no  Injury  has  resulted  from  his  action, 
he  should  not  be  chargeable  with  mismanage- 
ment of  the  estate.  In  every  such  case,  how- 
ever, the  executor  renders  himself  liable  for  any 
loss  which  may  be  sustained  by  reason  of  the 
irregularity  of  his  proceeding." 

As  to  tbe  propriety  of  paying  tbe  assess- 
ment on  valuable  mining  stock  held  in  the 
estate  and  the  continuation  of  such  assess- 
ment, tbe  court  said: 

"To  allow  valuable  stock  to  be  sold  for  assess* 
ments  less  than  its  value  would  certainly  subject 
an  executor  to  the  charge  of  misconduct.  It  is 
perhaps  not  his  duty,  nor  do  we  think  he  would 
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be  justified  in  holdini:  stock  which  is  subject  to 
assessments  beyond  such  time  as  will  be  neces- 
sary to  obtain  an  order  of  court  respecting  it. 
Property  of  this  kind,  which  is  only  an  expense 
to  the  estate,  should  certainly  be  disposed  of  in 
some  way,  unless  it  be  quite  evident  that  it 
would  be  for  the  interest  of  the  estate  to  bold  it. 
But  in  such  case  an  executor  would  certainly 
subject  himBelf  to  liability  for  all  loss  unless  he 
acted  under  the  direction  of  the  court ;  for  his 
primary  duty,  it  would  seem,  is  to  obtain  an  or- 
der to  sell  such  property.  But  an  order  of  court, 
ordering  him  to  pay  all  assessments,  is  a  suffi- 
cient protection  to  him." 

It  appears  that  In  that  case  the  executor, 
before  payiag  the  assessment  on  the  mining 
stock,  had  obtained  an  order  of  the  probate 
conrt  authorizing  bis  action  In  this  respect, 
and  this  court  In 'reviewing  the  matter  said: 

"Had  he  not  acted  under  an  order  of  the  court 
we  should  be  induced  to  think  it  should  not  be 
allowed,  for  payment  of  the  amount  of  assess- 
ments here  charged  would,  if  not  paid  by  order  of 
court,  be  unwarranted  under  the  circumstances." 

In  the  case  of  Lucich  r.  Marco  Medtn,  3 
Nev.  93,  93  Am.  Dec.  376,  the  court.  In  deal- 
ing with  the  question  of  the  right  of  the  ad- 
ministrator to  pay  out  the  moneys  of  the  es- 
tate for  assessments  on  mining  stock,  said:  j 

"If  he  held  mining  stock  which  was  likely  to 
be  forfeited  before  he  could  apply  to  the  court ! 
for  instructions,  he  mi^bt  be  justified  in  paying  j 
something  to  preserve  it.    *    *    *    If  he  held  i 
stock  liable  to  large  assessments,  he  should  have  I 
applied  to  tbe  court  for  leave  to  do  one  of  two  i 
totnga:  Either  to  sell  the  stock,  or,  better  still, 
if  tbe  estate  was  surely  solvent  without  the 
stock,  to  turn  it  over  to  the  legatees,  and  let 
them  sell,  or  take  their  chances  on  specuiation 
with  it" 

[1]  Tbe  doctrine  here  announced  Is  exactly 
applicable  to  the  matter  at  bar.  The  mining 
claims  belonging  to  the  estate  were  of  but 
conjectural  or  speculative  value.  At  most 
they  were  but  a  prospect,  the  possibility  of 
which  was  enhanced  by  reason  of  the  conti- 
guity of  the  property  to  other  mining  pros- 
pects upon  which  development  work  was  be- 
ing done.  An  administrator,  in  conducting 
tbe  affairs  of  an  estate,  Is  not  required  nor 
presumed  to  enter  Into  a  game  of  chance 
where  tbe  money  which  belongs  either  to  the 
creditors  or  to  the  heirs  is  thrown  into  the 
gamble.  Expenditures  made  for  the  purpose 
of  preserving  the  estate  until  proper  court 
orders  may  be  made  with  reference  to  Its  dis- 
position Is~one  thing;  hazarding  the  money 
of  the.  estate  on  speculative  ventures,  with- 
out court  order,  is  another.  The  former  louks 
to  the  preservation  of  the  property  of  the  es- 
tate until  such  time  as  It  may  be  properly 
disposed  of  by  order  of  court;  the  latter  Is 
an  unwarranted  depletion  of  the  estate.  An 
order  of  court  Is  the  administrator's  protec- 
tion in  either  case. 

In  the  Matter  of  the  Estate  of  Knight,  12 
Cal.  200,  73  Am.  Dec  631,  tbe  Supreme  CJourt 
there  laM  down  the  doctrine  that  an  admin- 
istrator Is  not  permitted  at  discretion  to  ex- 
pend the  money  of  tbe  estate  even  for  tbe 
purpose  of  paying  off  incumbrances  arising 
npm  the  pr<^>erty,  upon  the  theory  that  the 
property  may  Increase  In  value,  and  thereby 


a  speculation  may  be  made  for  the  estate. 
In  that  case  the  right  of  the  court  to  direct 
such  expenditures  as  mlfpit  be  necessary  to 
save  the  estate  from  great  sacriSce  la  recog- 
nized, but  tbe  act  of  the  administrator  in  di- 
verting the  inouej  of  tbe  estate  without  such 
order  Is  declared  to  be  one  the  result  of 
which  must  be  tmme  by  him  and  for  which 
he  must  be  accountable. 

'  A  very  Interesting  consideration  of  a  mat- 
ter quite  similar  to  that  presented  in  the  case 
at  bar  la  found  In  Shlnn's  Estate,  166  Pa. 
121,  30  Atl.  1026,  1030,  45  Am.  St  Rep.  65«. 
There  the  money  of  the  estate  was  expended 
In  developing  certain  mining  properties  sit- 
uated in  a  foreign  jurisdiction.  The  property 
bad  been  held  by  the  deceased,  and  during 
his  lifetime  he  nad  undertaken  to  develop  the 
same.  The  administrator,  with  a  view  of 
continuing  such,  expended  large  sums  of  mon- 
ey. The  venture  was  a  follure.  The  court 
said: 

"The  iron  ore  operation  was  a  speculative  ven- 
ture whirh  the  decedent,  in  his  lifetime,  had  a 
perfect  right  to  enter  upon ;  his  business  was  to 
accumulate  an  estate.  If  his  ventures  turned  out 
successful,  he  reaped  the  profits;  if  unsuccess- 
fol,  no  otbcrs  were  interested  or  had  a  right  to 
complain.  But  the  business  of  this  administra- 
tor was  not  to  make  money  for  the  state  by  has- 
ardous  ventures  but  to  save  that  which  came  int* 
his  hands,  for  creditors  and  kin,  by  prudent 
business  management  Speculative  veDtores 
were  not  prudent  business  management" 

In  that  case,  as  In  the  matter  at  bar.  the 
expenditure  was  made  by  the  administrator 
without  order  of  court,  and  we  find  there  the 
doctrine  aM>lIed  that  under  such  circum- 
stances such  act  was  sufficient  to  establish  a 
devastavit  against  the  administrator,  war- 
ranting a  surcharge  of  the  amount  lost  to  tlia 
estate. 

The  doctrine  applicable  to  risking  assets 
of  an  estate  In  the  continuation  of  the  trade 
or  business  of  tbe  decedent,  while  not  strict- 
ly applicable  to  the  matter  at  bar,  furnishes, 
nevertheless,  no  small  degree  of  support  for 
the  position  which  we  take  here.  The  rule 
in  that  respect  has  been  asserted  to  be  that 
an  administrator  or  executor.  In  the  absence 
of  authority  therefor,  Is  not  permitted  to  use 
any  part  of  the  estate  In  trade  or  manufac- 
turing or  stock  speculation,  or  other  business 
ventures  whereby  the  trust  fimd  is  put  at 
hazard.  Western  Newspaper  Onion  v.  Thur- 
mond, 27  Okl.  261,  111  Pac.  204,  Ann.  Cas. 
1912B,  727;  Mathews  v.  Sheehan,  76  Coon. 
654,  57  Atl.  694,  100  Am.  St  Hep.  1017; 
Campbell  v.  Faxon,  73  Kan.  675,  S5  Pac.  7e0, 
5  U  R.  A  (N.  S.)  1002 ;  KeUey  v.  KeUey  (a 
C.)  84  Fed.  420;  Fleming  v.  KeUy,  18  Colo. 
App.  23,  69  Pac.  272;  Lusk  v.  Patterson,  2 
Colo.  App.  307,  30  Paa  253;  Rose's  Estate, 
80  Cal.  16G,  22  Pac.  86 ;  In  re  Smith,  118  Cal. 
462,  50  Pac.  701. 

[2]  This  estate  was  held  by  the  admlnish 
trator  for  a  period  of  seven  years,  without 
even  so  much  as  filing  the  first  accounting; 
and  It  appears  that  the  first  and  final  ae> 
count  was  only  filed  by  the  administrator 
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tfter  the  Issuance  of  an  order  and  dtatlon  by 
the  district  court  directing  the  same.  From 
all  that  appears  In  the  record,  every  claim 
against  the  estate  could  have  been  paid  In 
cash,  and  every  matter  pertaining  to  the  es- 
tate could  have  been,  In  compliance  with  stat- 
atory  provlslnn,  performed  and  the  whole  es- 
tate wound  up,  ready  for  distribution,  with- 
in a  year,  or  at  most  a  year  and  a  half,  from 
the  date  on  whi<^  the  administrator  here 
was  ap[K}lnted. 

The  language  of  Mr.  Justice  Garber,  in 
speaking  for  this  court  In  the  case  of  McNabb 
T.  Wiiom,  7  Nev.  171,  and  the  doctrine  laid 
down  there,  are  especially  pertinebt  to  the 
matter  at  bar.  There  It  was  said: 

"We  quite  agree  that  an  administrator  is 
bound  to  the  exercise  of  cere  and  diligence,  such 
•8  prudfDt  and  Judicious  men  ordiunrily  bestow 
upon  their  own  important  affairs;  that  it  is  his 
duty  to  settle  and  distribute  the  estate  with  as 
little  delay  aa  practicable;  and  that  whenever 
he  does  what  the  law  prohibits,  or  falls  to  ex- 
ndw  reasonable  care  and  diligence  in  the  en- 
deavor to  do  what  the  law  enjoins,  he  and  his 
rareties  are  liable  for  the  damage  consequent 
upon  audi  act  or  omlnion.** 

The  respondrat  here  relies  upon  the  case 
vt  Freud's  Estate,  131  CftL  607,  68  Pac.  1080, 
82  Am.  St.  407,  and  It  Is  i»ntended  that 
there  tbe  Supreme  Ckmrt  of  California  revera- 
ed  its  decision  and  overruled  the  doctrine  as 
made  in  tbe  case  o£  Knlgbt's  Case,  supra. 
His  coDtentlon  in  this  respect  la  not  tenable. 
In  the  Freud  C^^se  die  Supmne  Court  of 
Oaltfomia,  referring  to  its  decision  in  the 
Knight  Case,  said: 

"Nor  is  the  decision  in  Re  Knight's  Estate 
applicable  here.  In  Qiat  case  it  was  said,  as  is 
doabtiess  brue,  that,  while  it  Is  the  doty  of  the 
administrator  to  preurve  the  estate,  'this  does 
Mt  mean  that  he  la,  at  discretion,  to  pay  oS  all 
incambrances  resting  on  the  property  upon  the 
notion  that  the  property  may  increase  in  value, 
aod  thereby  a  speculation  may  be  made  by  the 
otate';  and  tbe  point  directly  ruled  waagthat  *be 
auinot  advance  money  to  remove  Incumbrances 
unless  his  intestate  was  bound  to  pay  tbe  mon- 
ey.' Thua,  apparently,  the  decision  is  placed 
OD  two  grounds,  namely:  (1)  On  the  ground  ex- 
pressed, which  is  in  effect  that  the  administra- 
tor cannot  pay  all  incumbrances  at  discretion 
for  speculative  purposes,  or,  it  might  have  been 
•aid,  for  any  purpose  except  for  the  preservation 
of  the  property,  and  where  necessary  for  that 
purpose;  and  (2)  on  the  ground  that  he  cannot 

Cy  off  incumbrances  'onless  his  intestate  was 
nnd  to  pay  the  money.' " 

Cmtinuing,  tbe  court  says: 

"But  the  power  of  tbe  administrator  to  pay 
df  incambrances  in  any  case  results  solely  from 
the  necessibr  of  preserving  tbe  property,  and 
can  be  justified  only  on  the  ground  that  the  Vien 
is  a  charge  on  tbe  estate,  and  therefore  a  peril 
to  it;  and  this  is  equally  true  whether  the  lien 
was  created  by  the  intestate,  or,  as  in  the  case 
•f  taxes,  in  some  other  way." 

It  wHl  be  seen  that  the  Supreme  Court  of 
Oillfomla  In  the  Freud  Case  rather  adher- 
ed to  the  doctrine  laid  down  in  the  c&ae  of 
In  re  Knight,  but  deemed  the  same  inai^lica- 
Ue  to  tbe  case  thai  undn-  consideration. 
In  the  case  ttf  In  re  Smith,  118  Cal.  462,  60 
Pac.  701,  Oie  Supreme  Court  of  California 
tetened.  ai^rovingly  to  its  dedaion  laid  down 


In  He  Moore's  Estate,  57  Cal.  437.  There  the 
court  gave  expression  to  that  which  is  the 
accepted  rule,  namely,  that  the  primary  pur- 
pose and  reason  of  administration  of  any  es- 
tate are,  first,  to  preserve  the  estate  until 
distribution  can  be  made,  and,  second,  to 
pay  off  the  debts  of  the  decedent  In  the 
case  at  bar  the  very  nature  and  condition  of 
the  estate,  as  disclosed  by  the  record,  the 
fact  that  the  estate  consisted  almost  entire- 
ly of  cash  on  baud,  and  that  as  against  the 
estate  there  were  but  few  and  minor  claims, 
made  the  whole  trust  one  which  could  have 
been  speedily  discharged.  The  mining  claims 
belonging  to  the  decedent  and  remalntng  In 
his  estate  could  have  been  made  the  subject 
of  prompt  and  speedy  court  orders,  by  means 
of.  which  they  could  have  been  properly  dis- 
posed of  or  turned  into  the  hands  and  pos- 
session of  the  heirs,  In  which  case  It  would 
have  been  for  them  to  have  assumed  the 
responsibility  of  speculation;  or,  If  the  con- 
ditions were  such  as  to  warrant  the  expen- 
diture of  the  moneys  of  the  estate,  the  court 
could  have  properly  ordered  such. 

Much  stress  Is  laid  by  the  respondent  on 
the  case  of  Armstrong's  Estate,  125  Oal.  603, 
58  Pac  184.  In  that  case  an  administrator, 
finding  that  certain  horses  belonging  to  the 
estate  were  held  by  a  party  wlio  claimed  a 
lien  np<xk  them  for  pasturage  to  the  amount 
of  $83.66,  redeemed  the  same  under  a  com- 
promise in  which  he  paid  out  the  money  of 
t^e  estate  to  the  amount  of  $89.50,  believing 
at  the  time  that  the  horses  would  sell  for 
considerably  more  than  the  amount  of  the 
Hen.  It  developed  later,  however,  that  the 
amount  derived  from  the  sale  was  but  $56.- 
75.  The  court  diarged  the  administrator 
with  the  difference.  The  Supreme  Court, 
in  reviewing  the  question,  held  that  the  sur- 
charge was  improper,  but  said : 

*The  act  might  have  been  for  the  benefit  of 
tbe  estate,  and  as  there  is  no  proof  of  negligence 
or  want  of  ordinary  care,  and  the  proof  uiows 
that  the  administrator  acted  in  good  faith,  ve 
must  hold  that  if  bis  acts  could,  under  any  state 
of  facts,  be  sustained  as  valid,  they  must  t>e  pre- 
sumed to  be  valid  under  such  state  of  facts 
rather  than  be  held  invalid  from  the  mere  fact 
that  the  property  did  not  sdl  for  enough  to  re- 
pay the  amount  paid  out  by  the  administrator." 

Continuing,  the  court  said: 

"We  do  not  lay  down  the  rule  that  an  admin- 
istrator can,  of  his  own  volition,  redeem  pledged 
personal  property,  or  property  upon  which  there 
is  a  valid  lien,  under  all  circumstances,  and 
justify  his  acta  in  case  of  loss  to  the  estate. 
If  the  proof  should  show  that  the  property,  at 
the  time  it  was  redeemed,  was  of  little  value, 
while  a  large  amount  was  paid  out  for  the  pur- 
pose of  redeeming  it.  or  If  the  drouns'tances 
were  such  that  we  could  not  say  a  reasonably 
prudent  man  would  have  done  the  same  thing, 
tteu  the  circumstances  might  justify  the  charg- 
ing of  the  loss  to  the  administrator." 

Tbe  assertion  hut  emphasizes  the  position 
whi(^  we  take  here  with  referoice  to  tbe 
question  at  bar.  The  pn^r^  upm  which 
the  mon^  was  Invested  was  of  no  fixed,  defi- 
nite value.  It  was  a  mining  prospect,  pure 
and  simple.  A  large  amount  wak  paid  out  for 
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the  purpose  of  dc^g  assessm^t  work  year 
after  year  witbont  any  ^ort  to  relieve  this 
estate  of  the  necessity  of  such  expenditure, 
either  by  attempting  to  sell  the  property  in 
the  open  market,  under  court  order,  or  to 
distribute  the  same  to  the  heirs  of  the  es- 
tate; and,  moreover,  without  any  attempt 
on  the  part  of  the  administrator  to  clothe 
himself  with  an  order  of  court  authorizing 
his  acts  in  making  such  expenditures. 

IXespondent  quotes  at  length  from  Ross  on 
Probate  Mw,  vol.  1,  |  305,  but  the  very  doc- 
trine which  we  apply  to  the  case  at  bar  Is 
asserted  in  the  quoted  excerpt  from  the 
learned  author.  Speaking  of  the  adminis- 
trator, he  says: 

"In  short,  be  may  do  wbatever  is  necessary  to 
the  prcsorvatioD  of  the  estate  intrusted  to  his 
care,  snhjpot  to  the  continjipncy  of  the  expense 
being  disallowed  by  the  court;  but,  as  a  rule, 
bis  duty  is  cooIiDed  to  preserving  and  adminis- 
tering the  estate  and  turning  it  over  to  the 
heirs  or  devisees  as  soon  as  practicable,  and  not 
to  speculate  with  It,  carry  on  business  on  its 
accoant,  or  improve  it  for  the  benefit  of  d»- 
trihutees." 

[3]  In  an  estate  like  that  presented  by  the 
record  tn  the  case  at  bar,  where  there  is 
cash  on  hand  in  the  estate  to  meet  outstand- 
ing claims  and  Indebtedness,  where  every- 
thing Is  present  to  facilitate  a  speedy  dis- 
charge of  the  trust,  but  where,  notwithstand- 
ing this,  the  estate  is  permitted  to  drag  on 
for  a  period  of  nearly  seven  years  wltJurat 
any  accounting,  without  any  attempt  to  se- 
cure an  order  of  court  permitting  the  expen- 
diture of  money,  we  are  at  a  loss  to  know 
bow,  nnder  such  circumstances.  It  can  be 
said  the  administrator  complied  with  the 
rule  fixing  the  duty  of  such  officer  aa  the 
same  is  laid  down  by  Mr.  Boss  la  his  work 
on  Probate  Law. 

"The  duties  of  the  executors,"  says  Judge 
Lorlgan  In  Re  Wllley's  Estate,  "are  to  pre- 
serve the  estate,  pay  the  Indebtedness  of  the 
deceased,  the  chains  of  administration,  and 
put  the  estate  In  such  condition  tJhat  distrlbu- 
Uoa  may  be  had  to  those  entitled  to  It,  nnder 
the  wUI."  In  re  Willi's  Estate,  140  GaL 
238,  73  Pac.  998. 

Not  only  was  the  money  of  the  estate  for- 
ever lost  to  the  heirs  and  devisees,  but  In 
addition  to  this  the  very  property  on  which 
this  money  had  been  expended  In  the  way  of 
speculation  had  been  by  the  administrator 
later  abandoned  and  It  too  lost  to  those  en- 
titled. Such  conduct,  we  say,  falls  to  meas- 
ure up  to  the  rule^  and  falls.  In  our  Judg- 
ment, to  clear  the  administrator  of  a  sur- 
charge. 

We  are  referred  to  the  case  of  In  re  Syl- 
var's  Estate,  1  Cal.  App.  35, 81  Pac.  663.  This 
case  Is  especially  relied  upon  by  respondent 
as  asserting  a  doctrine  justifying  the  de- 
lay In  closing  up  the  estate.  In  that  case  we 
find  one  of  the  very  contingencies  which 
might  Justify  delay  in  administration,  name- 
ly, the  [>wdency  of  litigation.  Indeed,  we 
might  concur  la  the  assertion  of  the  court 
there  set  forth: 


"There  are  many  cases  tn  wWcfc  the  settie- 
mcnt  of  estates  Is  unavoidably  delayed  without 
the  fault  of  the  adminiBtrator." 

Indeed,  we  might  join  In  ttie  assertion 
that  all  presumptions  are  In  t&vor  of  the  i^- 
ularlty  of  the  management  (tf  the  estate  by 
the  adndnistrator,  and  we  would  add  to  this 
by  saying  that  wh«i  on  the  vety  ftice  of  the 
proceedings  Irregnlarity  is  made  manifest, 
and  n^Iect  and  Irr^rularlty  made  to  be  the 
apparent  basis  for  loss  to  the  estate^  the  pre- 
sumption In  fh,ym  ot  regularity  is  then  over- 
come. 

Deep-seated  in  the  lines  of  our  law  as 
that  law  is  written  we  And  a  penAstent  mani- 
festation of  a  policy  declaring  for  efficiency 
and  prwnptness  In  the  matter  of  administra- 
tion of  estates  ot  persons  deceased,  and  we 
might  say  here  that  this  is  especially  true 
and  especially  to  be  desired  where  intestacy 
is  presttit  Section  5063,  Rev.  L..  provides 
that  every  executor  and  administrator  shall, 
immediately  after  anointment,  cause  notice 
tfaweof  to  be  glvm.  Section  5964  provides 
that  all  persons  having  claims  against  such 
an  estate  shall  file  proof  thereof  within  3 
months  after  the  first  publication  of  notice. 
Section  6967  provides  that  within  15  days 
after  the  time  for  filing  proof  of  claims 
against  an  estate  shall  have  expired,  the  ex- 
ecutor or  administrator  shall  examine  and 
aUow  or  disallow  the  claims  so  filed,  and 
within  5  days  from  the  time  of  taking  such 
action  all  claims  so  acted  upon  by  the  exec- 
utor or  administrator  shall  be  presented  to 
the  district  Judge  for  his  allowance  or  disal- 
lowance. Section  6041  provides  that  within 
30  days  after  the  district  Judge  shall  have 
acted  upon  the  claims  so  presented  to  him, 
the  executor  or  admlnlstrattn*  shall  file  his 
first  account  The  spirit,  as  well  as  the  let- 
ter of  these  sections  last  referred  to,  express- 
es the  RolI<7  of  our  law.  Expedient  admin- 
istration is  called  for  by  every  section  of  the 
statute.  Conditions  may  arise  In  the  coiirse 
of  an  administration  where  reasonable  de- 
lays tn  excess  of  those  contemplated  by  the 
statute  might  be  tolerable  or  Jnstlfiable. 

[4]  Appellants  contend  that  the  adminis- 
trator should  be  surcharged  with  interest  on 
the  money  of  the  estate  held  by  him.  Tlie 
record  shows  that  when  he  came  Into  control- 
of  the  estate  the  cash  belonging  thereto  was 
represented  to  the  extent  of  $5,000  by  certifi- 
cates of  deposit  bearing  no  Interest,  and  ap- 
proximately $1,200  was  In  the  bank  sabject 
to  check.  The  record  suggests  proceedings 
to  establish  heirship,  filed  in  the  year  1911, 
and  decree  establishing  heirship  entered 
March  16.  1915.  The  general  rule  applicable 
to  personal  liability  of  an  administrator  or 
executor  to  distributees  for  interest  where 
there  has  been  delay  in  closing  up  the  es- 
tate Is  that  It  depends  entirely  upon  the 
reasonableness  or  unreasonableness  of  the  de- 
lay under  all  the  drcumstauces  of  a  partic- 
ular case.  NonrespoQslblllty  for  Interest  ap- 
plies where  the  delay  was  reas'mable; 
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sponslbiUty  for  Interest  attaches  where  the 
delay  wag  unreasonable.  11  B.  G.  L.  p.  148, 
I  156. 

In  a  number  of  cases  courts  hare  held  the 
pendency  of  suits  to  be  sufficient  cause  for 
delaying  settlement,  hence  sufficient  cause  to 
avert  a  charge  of  Interest.  Chase  t.  Locfe- 
erraan.  11  Gill  &  J.  (Md.)  185, 35  Am.  Dec.  277; 
Hclntire  v.  Mower.  204  Mass.  233,  90  N.  E. 
567;  Clark  v.  Knox,  70  Ala.  607,  45  Am.  Rep. 
93.  In  the  case  of  Clark  v.  Knox,  supra,  In- 
terest was  deemed  a  proper  charge  against 
the  administrator,  he  having  held  the  mon- 
eys after  the  period  of  18  months.  In  Jac- 
oway  V.  Hall, -67  Ark.  340,  65  S.  W.  12,  Inter- 
est was  held  a  proper  charge  where  funds 
were  held  for  20  years.  In  McDonald  v.  Peo- 
ple. 222  III.  325,  78  N.  E.  609,  the  adminis- 
trator was  held  chargeable  with  interest  aft- 
er th^  expiration  of  2%  years  from  his  ap- 
pointment, where  moneys  of  the  estate  were 
held  after  that  time.  In  Hall  v.  Grovier,  25 
Hich.  428,  Interest  was  held  properly  charge- 
able where  the  money  came  into  the  hands 
of  the  administrator  about  one  year  after 
his  appointment  and  was  held  20  years. 
Holding  to  the  same  effect  Is  the  case  of 
Owens  T.  Owens,  84  Miss.  673,  37  South.  149. 
In  Brandon  v.  Hoggatt,  32  Miss.  335,  the  es- 
tate w^s  distributed  after  one  year  from  the 
appointment  of  the  administrator.  He  was 
charged  with  interest  because  before  that 
time  there  was  more  than  sufficient  money 
on  hand  to  meet  the  payment  of  debts.  In 
Scott  v.  Crews,  72  Mo.  261,  the  administrator 
sold  property  of  the  estate  and  accepted  notes 
of  solvit  persons  In  payment  therefor.  He 
failed  to  collect  the  notes  until  compelled 
so  to  do  by  proceedings.  Interest  was  held 
properly  chargeable.  In  re  Childs,  5  Misc. 
H^.  560,  26  N.  T.  Supp.  721,  the  administra- 
tor was  held  personally  Uable  for  intereist, 
having  allowed  10  years  to  elapse.  Two 
years  waa  held  to  be  a  reasonable  time. 

Under  varying  circumstances  and  periods 
of  time  administrators  hare  been  held  per- 
sonally liable  for  Interest  on  money  held 
them  belonging  to  the  estate.  McKlnney  v. 
Nnnn,  82  Tex.  44,  17  S.  W.  516 ;  Kraiyon  t. 
Kenyon,  31  R.  I.  270,  76  Atl.  798;  Foster  t. 
Harris,  10  Pa.  457;  Hasler  v.  Hasler,  1 
Bradf.  (N.  T.)  248.  The  case  of  Pickens  v. 
Miller,  83  N.  C.  543,  as  to  time  and  condi- 
tions, Is  quite  in  point  here.  The  rule  in  Eng- 
land is  found  in  the  case  of  I^ttleliales  v. 
Gascoyne,  2  Eng.  Rul.  Cas.  172,  and  >  again 
In  Bo^te  T.  Hawartb,  17  Beavan's  Bep. 
259. 

Respondent  contends  here  that  Inasmuch 
aa  It  required  some  time  to  establish  heir- 
ship and  such  was  not  decreed  until  1915, 
hence  as  administrator  he  should  not  be  per- 
acmally  responsible  for  interest  Such  does 
not  appeal  to  us  with  any  degree  of  force. 
In  view  of  the  circumstances  presented  by 
the  record.  From  the  very  flrst  the  money 
waa  In  the  hands  of  the  administrator.  It 
wu  In  the  Horton  Bank  in  Battle  Mountain, 


where  the  administrator  lived.  The  estate 
was  almost  free  from  Indebtedness.  There 
was  nothing  about  the  estate  which  would 
cause  the  administrator  to  allow  the  money 
to  remain  Idle.  We  find  courts  dealing  with 
the  proposition  under  very  ^milar  condi- 
tions, and  in  almost  every  Instance  the  ad- 
ministrator has  been  charged  with  Interest. 
In  the  case  of  McCanse  v.  Goffe,  66  Mo.  App. 
586,  the  estate  was  one  against  which  there 
were  no  claims.  The  administrator  made  no 
settlement  for  a  period  of  about  5  years. 
As  a  reason  for  delay  he  asserted  ».conten- 
tlon  between  the  distributees  as  to  rf  proper 
construction  of  the  will,  alleging  that  after 
long  delay  and  contention  with  the  heirs  be 
filed  a  suit  praying  for  an  interpretation  of 
the  will.  It  was  held  that  even  though  he 
was  Justified  in  asking  for  a  construction  of 
the  will,  he  was  not  Justified  In  delaying 
4  or  5  years  before  proceeding.  He  was  held 
chargeable  with  interest.  In  the  case  of 
Boyd  V.  Swallows,  59  IIL  App.  636,  It  was 
held  that  the  administrator  was  chargeable 
with  Interest  on  the  money  retained  for  2% 
years  from  the  date  of  his  appointment; 
this,  too,  notwithstanding  that  if  any  order 
had  been  made  directing  him  to  distribute 
the  money  he  could  not  have  done  so  be- 
cause the  whereabouts  of  some  of  the  dis- 
tributees was  unknown  and  others  were 
thought  to  be  dead. 

Interest  was  held  by  the  court  to  be  prop- 
erly chargeable  where  the  executor  delayed 
the  settlement  of  the  estAjte  for  more  than  3 
years,  JusUQing  his  acts  by  saying  that  the 
dUtilbntees  were  foreigners  and  could  not  be 
reached.  King  v.  Berry,  3  N.  J.  ]S!q.  261.  To 
the  same  effect  Is  the  holding  in  the  case  of 
Hetfleld  V.  Deband.  54  N.  J.  Eq.  871,  34  AtL 
882.  In  the  case  of  Almy  v.  Ptobate  Court, 
18  B.  I.  G12,  30  Aa  468,  the  money  of  the 
estate  was  held  by  the  executors  for  a  pol- 
od  of  8  years.   The  court  said: 

"The  fact  that  it  was  not  made  to  appear  at 
the  trial  that  the  executors  knew  who  the  per- 
sons wer<r  that  were  entitled  to  share  in  the 
money  in  their  hands,  or  their  places  of  resi- 
dence, is  not  enough  to  relieve  them  from  the 
payment  oi  interest  Even  if  such  was  the  fact, 
it  was  still  the  duty  of  the  executors  to  have 
deposited  the  money  where  it  would  have  earned 
interest  for  the  benefit  of  those  entitled  to  the 
money  when  they  were  ascertained." 

In  the  case  of  Doster  v.  Arnold,  60  Ga.  316, 
it  was  held  that  pending  litigation  with  ref- 
erence to  the  estate  did  not  relieve  the  ad- 
ministrator from  liability  for  Interest,  he 
having  kept  the  funds  uninvested  in  his 
hands. 

[6]  In  view  of  the  fact  that  this  estate 
was  administered  In  a.  Judicial  district  con- 
sisting of  two  counties,  where  sessions  of  the 
district  court  may  occur  at  such  times  as 
the  Judge  thereof  may  direct,  there  ml^t 
have  been  some  reasonable  excuse  for  the 
failure  of  the  administrator  to  secure  an  or- 
der of  tbe  court  authorizing  the  expenditure 
of  the  money  for  the  flrst  annual  assessment 
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work  after  bis  appointment  For  tbat  rea-> 
son,  the  administrator  might  be  properly 
relleTed  of  the  snrcharge  for  that  Item.  As 
to  the  other  items  fbr  assessment  work,  the 
absence  of  an  order  of  court  was  wtthont 
justification. 

[6]  We  deem  it  proper  to  say  that  where 
money  of  an  estate  is  held  by  an  administra- 
tor after  the  time  when  by  proper  account- 
ing and  other  administrative  acts  In  con- 
formity with  the  statutory  reQuirements,  he 
could  huge  paid  out  and  distributed  the  same 
by  couiv  »rder,  be  should  be  chargeable  with 
Interest  on  the  money  thus  held.  This  mat- 
ter must,  in  most  Instances,  be  tor  the  court 
to  determine.  In  the  case  at  bar  we  are 
unable  to  see  from  the  record  as  It  Is  before 
us  why  distribution  was  not  made.  If  the 
money  of  the  estate  or  any  part  thereof  was 
held  by  the  admiaUtrator  after  he  could, 
with  reasonable  diligence  on  his  part,  hare 
distributed  the  same  pursuant  to  proper  or- 
ders, then  be  Is  chargeable  with  interest  on 
the  money  thus  retained.  As  this  matter 
most  be  seat  back  to  the  district  court,  we 
assume  tbat  that  tribunal,  in  conformity 
with  the  proofs  as  made  when  the  matter  Is 
again  presented,  will  apply  the  rule  we  have 
here  asserted. 

The  order  appealed  from  is  reversed,  and 
the  cause  ronanded.  It  Is  so  ordered. 

OOLBMAN  and  8ANDBRS.  JX,  codcdt. 


(88  Or.  228) 

Hd^MOBB  T.  WESTERN  imiON  TELE- 
GBAPH  CO. 

(Snpreme  Court  of  Oregon.  Hardi  S,  1918J 

1.  Mastbk  and  Servant  «»78  —  Beneftt 
Fund — Scope  of  Plan — Construction. 

A  plan  of  benefits  voluntarily  promulgated 
by  a  large  employer,  which  creates  and  main- 
tains the  fund  from  which  they  are  to  be  paid, 
should  not  be  exteoded  by  the  courts  to  embrace 
eases  falling  without  the  iDtention  of  its  author, 
as  maDifested  by  a  fair  and  just  coostruction 
of  its  language.  . 

2.  Master  and  Servant  '  «=>78  —  Benefit 
Fund— Contract. 

A  plan  of  benefits  promulgated  by  sn  em* 
ployer  company,  providing  tbat  all  in  its  em- 
ploy on  or  after  a  certain  day  shall  be  entitled 
to  Insurance  against  death  by  acddent  in  tbeir 
work,  and  that  claims  for  death  benefits  shall  be 
payable  at  a  time  stated,  being  brought  to  the 
attention  of  all  employes,  constitutes  a  contract, 
it  being  presumed  to  be  accepted  by  an  employd 
remaining  in  its  service,  and  his  services  there- 
after rendered  being  tuffieient  consideration  to 
support  the  promise. 

8.  Master  and  Servant  ^s>7S  —  Benefit 
Fund— Right  under  Pun— Subhission  to 
Committee— Waiver. 
Right  of  employer,  -under  its  plan  of  benefits 
for  employes,  to  have  the  facts  decided  by  the 
committee,  Is  waived  by  ite  answer  in  an  action 
for  benefits^  admitting  the  facts  are  as  stated  in 
the  complaint. 

4.  Masteb  and  Servant  ^^78  —  Benefit 
Fund— Determination  bt  Committeb. 
Under  the  rule  of  expressio  unins  excluso 
alteiius.  It  la  to  be  inferred  from  provision  in 


an  employer's  plan  of  beneSts  for  employes,  that 
questions  of  fact  shall  be  determined  conclusive- 
ly by  the  committee,  that  the  committee  has  no 
authority  to  bind  either  party  by  any  dedsioii 
on  a  question  of  law. 

5.  Master  and  Servant  «=»78  —  Benefit 
Fund— Action— Submission  to  Comhittkb. 

Though  the  plan  of  benefits  promulgated  by 
an  employer  declares  the  employer's  obligation 

limited  to  the  appointment  of  a  committee  to 
administer  the  funds  according  to  the  regula- 
tions, and  to  make  payments  out  of  the  fund  on 
the  order  of  the  committee,  yet.  It  llmltinff  the 
committee's  power  to  the  determination  of  the 
facts,  and  the  employe's  contract  for  insuranceu 
to  which  Insurance  the  plan  declares  an  employe 
entitled,  being  with  the  employer,  and  the  claim 
for  benefit  against  it,  a  right  which  the  courts 
are  competent  to  enforce  arises  by  operation  of 
law,  on  the  facts  being  determined  by  action  of 
the  committee  or  by  agreement  of  the  parties, 
BO  that  failure  of  the  committee  to  act  on  a 
claim  does  not  bar  maintenance  of  action  there- 
on ;  the  employer's  answer  admitting  the  fact 
to  be  as  alleged  in  the  complaint. 

6.  Pleading  €=>4030)  —  Comfulikt— Aider 
bt  subseqtient  pleadings. 

Failure  of  complaint  to  allege  tender  of  re- 
lease of  liability,  delivery  of  which  is  by  con- 
tract made  a  condition  to  right  of  payment,  is 
aided  by  answer,  showing  that  defendant  denies 
all  liability,  so  that  tender  would  have  been 
nnavailing. 

T.  Master  and  Servant  ^s»78  —  Benefit 

Fund— Tender  oP  Reuiase— Waives. 
A  tender  of  release  of  liability  made,  by 
contract  between  emoloyer  and  empl«y€  for 
death  benefit,  a  conditiim  of  payment  is  waived 
by  employer's  denial  of  all  llabiltty. 

8.  Master  and  Servant  <I=3>78  —  Benefit 
Fund— Provision  of  Plan— Bbrbfit8  un- 
der State  I^aw. 

Provision  of  voluntary  plan  of  benefits  for 
employes  promulgated  hy  an  employer  doing 
business  throughout  the  country,  that  in  case 
any  employ^  or  his  beneficiaries  shall  be  entitled 
under  the  law  of  any  state  to  any  compensation 
greater  than  that  herein  provided,  tb«  amount 
paid  the  employ^  shall  be  that  provided  by  the 
statute  (though  drawn  by  one  evidently  familiar 
only  wiih  compensation  laws  providing  for  pay- 
ments by  employer  directly  to  employ^),  applies 
in  case  of  a  state  compensation  law,  thereafter 
enacted,  nnder  which  payments  a^e  made  by  the 
state,  from  a  fund  supplied  chiefly  by  contribu- 
tions of  employers. 

9.  Master  and  Servant  «sa78  —  Benefit 
Fund— Provision  of  Plan— Pathent  un- 
der State  IjAw. 

Provision  of  voluntary  plan  of  benefits  for 
employes  promulgated  by  an  employer,  that  in 
case  any  employ^  or  his  beneficiaries  shall  he 
entitled  under  the  laws  of  any  state  to  any  cnm- 
pensatioo  greater  than  that  therein  provided, 
the  amount  paid  to  the  employ^  shall  be  that 
prescribed  by  the  statute,  means  that  it  shall  be 
read  in  the  light  of  the  law  of  the  state  In  which 
the  employ6  resides  and  is  Injured,  and  that, 
if  the  'benefit  to  which  the  law  entitles  him  or 
his  beneSciaries  Is  greater  than  provided  by  the 
plan,  the  larger  benefit  shall  btf  paid,  and  shall 
exclude  right  to  the  smaller,  and  that,  if  the 
amount  provided  hy  the  statute  Is  less  than 
that  provided  by  the  plan,  the  employer  shall 
pay  such  sum  as,  added  to  the  statutory  pay- 
ment, shall  equal  t^e  sum  provided  by  the  t^ul 

10.  Master  and  Servant  *=»78  —  Benef*e 
Fund — Burden  of  Proof  under  Plan- 
Greater  Benefit  under  State  Law. 

A  widow  of  a  deceased  employ^  being  under 
a  plan  of  beneBts  promulgated  by  the  employer 
entitled  to  recover  of  it  a  certain  sum  on  ac- 
count of  his  death,  unless  her  right  Is  barred 
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bv  the  providoD  of  the  plan  denying  the  right 
if  the  benefit  provided  for  her  by  the  statute 
is  greater  than  that  provided  for  her  by  the 
plan,  the  employer  has  the  burden  of  Bhowing  it 
is  greater. 

11.  Masteb  and  Sehvant  «=>78  —  BmEFlT 
PUNI>— BRIGHT  UNDEB  PLAN— GbEATEB  BeN- 

Eirr  unoEB  State  Law— Evidence. 
The  employer  failn  in  hia  necessary  showing 
that  the  benefit  provided  by  statate  for  the  wid- 
ow of  an  employ^  idlled  in  his  work — $30  a 
month  as  long  as  she  lives  and  remains  nnmar- 
jied — exceeds  that  provided  by  benefit  plan  pro- 
malgated  by  the  employer— $2,700— there  being  no 
presumption  that  she  wiU  remain  unmarried  for 
eight  years,  so  that  she  Is  entitled  to  judgment. 

12.  Masteb  and  Seevant  ®=>78  —  Benefit 
Pt7Nd— Amount  of  Recoveby. 

Benefits  provided  by  statute  for  widow  of 
onployfi  killed  in  his  work— $30  a  montii  as  long 
as  she  lives  and  remains  unmarried — not  being 
shown  to  exceed  the  benefit  of  $2,700,  provid- 
ed by  the  plan  of  benefits  promulgated  by  the 
employer,  she  is  entitled  to  judgment  under  such 
plan  to  $2,700,  less  the  sum  she  shall  have  re- 
ceived from  the  Industrial  Accident  Commission 
at  the  time  judgment  is  entered. 

Department  2.  Appeal  from  Circuit  COnrt, 
Unltnomali  County;  Henry  E.  McGlmi. 
Judge. 

Action  by  Jessie  Mcliemore  against  the 
Western  TTnion  Telegraph  Company.  Judg- 
ment for  defendant  on  a  directed  verdict,  and 
plalntlif  appeals.  Reyersed  end  remanded. 

Judgment  modified  on  rehearli^,  171  Pac. 
1049. 

This  la  an  action  bronght  by  Jessie  McLe- 
more,  tbe  widow  of  Homer  McLemore,  to  re- 
'  cover  tbe  sum  of  $2,700  claimed  to  be  due  her 
as  a  life  insurance  benefit  under  a  plan  pro- 
mulgated by  the  defendant  January  1,  1013. 
It  appears  that  Homer  McLeraore  entered  the 
employ  of  the  defendant  in  March,  1912,  and 
remained  In  such  employ  until  March  1,  1915, 
when  he  lost  his  life  through  accident  while 
in  the  performance  of  his  worfe.  While  plaln- 
tUTa  husband  was  working  for  defendant, 
the  latter  announced  a.  plan  for  employes* 
pensions,  disability  benefits,  and  insurance, 
which,  under  the  contention  of  plaintiff,  con- 
stituted a  contract  with  each  of  Its  employes. 
The  salient  provisions  of  the  plan  are  as  fol- 
lows: 

"1.  Object 

"The  company  undertakes  in  accordance  with 
these  regulations,  to  establish,  maintain  and  ad- 
minister a  fund  to  be  known  as  the  'Employes' 
Benefit  Fund'  for  the  payment  of  definite 
amounts  to  its  employes  when  they  are  disabled  . 
by  accident  or  sickness  or  when  they  are  retired 
from  service,  or,  in  the  event  of  death,  to 
their  dq;>Nident  relatives. 

"2.  Defioitionfl.  \ 

"(3)  The  word  'committee'  shall  mean  the 
persons  appointed  by  tbe  board  to  administer 
the  employes*  benefit  fund  in  accordance  with  < 
wproved  regulations.  1 

(4)  The  word  'employis*  shall  mean  those  ; 
persons  who  receive  a  regular  and  stated  com-  i 
pensation  from  the  company  other  than  a  pen-  : 
doD  or  retainer. 

"(5)  Tbe  word  'fund'  shall  mean  the  'Em- 
plojes'  Benefit  Fund'  as  set  forth  in  the  first  ' 
paragraph  of  these  regulations. 
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"3.  The  Fund. 

"(1)  The  company  has  made  an  appropriation 
for  the  estabhshment  of  the  fund  and  agrees  to 
make  further  appropriations  as  provided  in  sec- 
tion 11.  A 

"(2)  The  company  shall  be  the  custodian  of 
the  fund  which  shall  draw  Interest  at  the  rate 
of  4  per  cent,  per  annum  on  the  av^'age  balance 
pa.ral'le  semiannually. 

"(3)  The  company  guarantees  the  dlsbursfr- 
ment  of  the  fund  in  accordance  with  these  regu- 
lations. 

"4.  Committee. 

"(1)  There  shall  be  a  committee  of  five  (5) 
appomted  by  the  board  to  serve  during  its 
pleasure,  which  committee  shall  be  charged  with 
tbe  administration  of  the  plan  and  the  fund 
hereby  established.  l%is  committee  shall  be 
called  the  employes'  benefit  fund  committee  and 
shall  be  empowered  to  employ  a  secretair  and 
such  other  assistants  as  may  be  required  In  the 
administration  of  the  fund. 

"8.  Life  Insurance. 

"(1)  All  employfis  of  the  company  on  January 
1,  1913,  or  thereafter  shall  be  entitled  to  in- 
surance against  death  by  accident  occnrring  in 
and  due  to  the  performance  of  work  for  the 
company.  This  insurance  shall  be  paid  to  the 
employes*  beneficiaries  as  hereinafter  provided, 
ancl  shall  equal  three  years'  average  wages  as 
hereinafter  defined,  but  in  no  case  shall  it  ex- 
ceed five  thousand  dollars  ($5,000). 

"0.  General  Provisions. 

"(3)  Benefits  may  be  suspended  or  terminated 
by  the  committee  In  all  cases  of  gross  miscon- 
duct," 

"(19)  Payment  of  benefit  on  account  of  death 
of  an  employ^  shall  be  made  in  the  following 
order:  Provided,  however,  that  upon  written 
application  of  an  emptoy6,  and  good  cause 
shown,  the  committee  shall  authorize  a  change 
in  such  order  of  payment,  but  no  persons  other 
than  the  beneficiaries  herein  designated  shall  re- 
ceive payment  on  account  of  such  oenefit :  First. 
To  the  wife  (or  husband)  of  such  employ^,  if 
dependent  upon  him  (or  h'er)  for  support. 

"(20)  Claims  for  death  benefits  will  be  pay- 
able within  thirty  days  after  the  required  evi- 
dence of  their  validity  is  furnished. 

"(21)  All  claims  for  death  benefits,  to  be  vaUd 
must  be  made  within  one  year  from  the  date  or 
the  alleged  death  on  which  tbe  claim  is  based." 
"(28)  In  case  of  injury  to  or  death  of  an  em- 

£loyk  entitling  him  or  bis  representatives  or 
eneficiaries  to  benefits  under  these  regulations, 
he  or  they  may  elect  to  accept  such  benefits  or  to 
prosecute  such  claims  as  he  or  they  may  have  at 
law  against  tbe  company. 

"(29)  Should  claim  otiierwise  than  hereunder 
be  presented  or  suit  brought  against  the  com- 
pany, or  against  any  other  corporation,  which 
may  be  at  the  time  associated  therewith  in  ad- 
ministration of  the  employes'  benefit  fund,  for 
damages  on  account  of  injury  or  death  of  an  em- 
ploy^,  such  employ^  or  his  l)eneficiaries  shall 
not  he  entitled  to  any  payment  from  the  em- 
ployes' benefit  fund  on  account  of  such  injury 
or  death,  unless  such  claim  shall  be  withdrawn 
or  such  suit  shall  be  discontinued  before  trial 
thereof  or  decision  rendered  therein." 

"(31)  The  acceptance  of  any  benefits  from  the 
employes  benefit  fnnd  by  an  employ^  or  his 
beneficiary  or  benefidarles,  on  account  of  in- 
jury or  death  shall  operate  as  a  release  and 
satisfaction  of  all  claims  against  the  company 
for  damages  arising  from  or  growing  out  of  such 
injury  or  death,  and,  further,  in  the  event  <^ 
tbe  death  of  an  employ^  no  part  of  tiie  death 
benefit  or  unpaid  disability  shall  be  due  or  pay- 
able unless  and  until  good  and  sufficient  release 
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fdiall  be  delivered  to  the  committee,  of  all  claims 
against  the  employes'  benefit  fund  aa  well  as 
aKainat  the  company,  arising  from  or  growing 
out  of  the  death  of  the  employ^,  said  release 
baviJ^  been  duly  executed  by  all  who  might  le- 
gally assert  such  claims. 

"(32)  In  case  any  employ^  or  his  beneficiarips 
shall  be  entitled  under  the  laws  of  any  state 
to  any  compensation,  pension,  or  other  benefit 
greater  than  that  herein  provided,  the  amount 
paid  to  the  employi  shall  be  that  prescribed  by 
statute.  The  committee  are  authorized  to  pay 
the  amount  of  such  liability  in  the  manner  pre- 
scribed by  law  instead  of  in  accordance  with 
the  provisions  contained  herein.  In  case  the 
statutory  liability  is  less  than  the  onnpany's 
liability  hereunder,  the  committee  may  malce  uie 
payments  required  by  law  and  shall  pay  to 
such  employe  or  to  those  peraona  entitled  to 
take  hereunder  the  excess  of  the  amount  pay- 
able hereunder  above  the  amount  so  paid  in  ac- 
cordance with  law.  In  case  any  statutory  pay- 
ment has  to  be  made  or  any  judgment  is  recover- 
ed by  an  employe  or  his  beneficiaries  against  the 
company  on  account  of  the  leeal  liability  above 
described,  or  any  liability  for  damages  on  ac- 
count of  accident  or  death,  or  on  account  of 
any  liability  hereunder,  the  amount  of  the  stat- 
utory payment  or  judgment  ahall  be  chargeable 
to  the  fund. 

"(33)  Questions  of  fact  arising  in  the  admin- 
istration of  these  regulations  shall  be  deter- 
mined conclusively  for  all  parties  by  the  com- 
mittee." 

"11.  Obligation  of  the  Company. 

"The  obligation  of  the  Company  is  limited: 
"First  To  safeguarding  the  sum  already  ap- 
propriated. 

"Second.  To  crediting  said  sum  4  per  cent 
per  annum  of  the  unexpended  balance  of  the 
fund. 

**Tbird.  To  the  appointment  of  a  committee  to 
administer  the  fund  according  to  these  regula- 
tions. 

"Fourth.  To  making  paymrats  out  of  the  fund 
upon  the  order  of  the  committee. 

"B^fth.  To  adding  to  the  fund  at  the  end  of 
each  fiscal  year  such  amount  as  will  restore  it 
to  the  original  amount,  provided  that  such  ad- 
dition.sbaU  in  no  year  exceed  4  per  cent  of  the 
company's  pay  rw." 

"13.  Change  In  Regulations. 

"Hie  committee,  with  the  consent  oi  the  presi- 
dent may  from  time  to  time  make  such  changes 
in  these  regulations  as  in  their  judgment  will 
more  effectually  carry  out  the  purpose  expressed 
therein,  but  such  changes  shaU  not  without  his 
consent  affect  the  rights  of  any^employ€  to  any 
benefit,  insurance,  or  pension  to  which  he  may 
have  previously  become  entitled  hereunder." 

In  1913  the  Leglslatare  ot  this  state  enact- 
ed a  law  published  as  chapter  112  of  the  Ses- 
sion Laws  for  that  year,  which  provides  for 
compensation  to  employes  Injured  and  de- 
pendent relatives  of  employes  killed  In  the 
occupations  coming  under  the  operation  of  the 
statute.  Both  defendant  and  the  deceased 
elected  to  assume  the  obligations  and  accept 
the  benefits  defined  by  this  legislation.  On 
the  death  of  her  husband  plaintiff  applied-  to 
the  Industrial  Accident  Commission,  and  It 
was  adjudged  that  she  should  receive  the  sum 
of  fSO  a  month  so  long  as  she  should  remain 
unmarried,  and  the  additional  sum  <tf  $6  a 
month  for  the  care  ot  a  cihUd  born  to  her 
after  the  death  of  her  husband,  the  latter 
payments  to  terminate  when  the  dilld  ahould 
become  16  years  of  age.  These  are  the  pay- 
ments prescribed  by  section  21  of  the  act  of 


1913.  and  It  Is  admitted  that  plaintiff  baa 
been  receiving  them.  Plaintiff  was  19  years 
of  age  on  March  S,  1916,  and  h^  expectancy 
of  life  was  42.87  years.  If  she  lives  out  her 
expectancy  and  remains  unmarried  she  will 
receive  $15,433  from  the  state  for  herself  and 
(1,152  for  her  child.  Her  husband  was  earn- 
ing $900  a  year  at  the  time  of  his  doitb ;  un- 
der the  defendant's  plan  plaintiff  is  entitled 
to  $2,700  If  she  is  entitled  to  anything.  The. 
lower  court  helA  that  the  payments  to  wbidi 
plaintiff  Is  entitled  under  the  act  of  1913  are 
a  greater  benefit  than  that  provided  under 
the  defendant's  plan,  and  that  plaintiff's 
rlg^t  to  recover  was  barred  by  the  provisions 
of  section  S2  of  article  9  of  the  plan  above 
quoted.  A  directed  verdict  was  given  for  de- 
fendant, judgment  was  entered  thereon,  and 
plaintiff  appeals. 

V.  A.  Crura,  of  Portland,  for  appellant 
Hall  a  Lusk,  of  Portland  (Dolph.  MaUory. 
Simon  &  Gearin,  of  Portland,  on  the  brleC), 
for  respondent 

McCAMAXT,  J.  (after  stating  the  facts  as 
above).  [1]  It  Is  contended  that  the  plan 
promulgated  by  the  defendant  should  be 
treated  like  a  policy  of  life  Insurance  and 
construed  strictly  against  defendant.  This 
contention  Is  supported  by  Western  Union  Co. 
V.  Hughes,  228  Fed.  885,  143  C.  C.  A.  283. 
We  are  committed  to  such  strict  construction 
In  the  case  of  a  life  insurance  policy.  String- 
ham  V.  Mutual  Co.,  44  Or.  447,  448,  75  Pac. 
822.  This  is  not  an  action  on  a  life  Insur- 
ance policy.  The  defendant  Is  not  a  life 
underwriter,  but  a  telegraph  company.  Its 
promulgation  of  the  plan  under  which  this 
action  is  brought  is  differentiated  from  an 
ordinary  transaction  in  the  commercial  world. 
The  protection  and  benefits  assured  by  the 
defendant  to  its  employ^  Impose  upon  the 
defendant  a  burden  greater  than  any  exacted 
from  employers  by  the  law  In  Its  present 
state  of  development  The  fund  from  which 
these  benefits  are  paid  Is'  created  and  main- 
tained by  the  defendant;  there  Is  no  provi- 
sion for  deductions  from  the  wages  of  the 
employes  for  the  benefit  of  the  fund.  A 
plan  of  this  character  voluntarily  promul- 
gated by  a  large  employer  of  labor  should 
not  be  extended  by  the  courts  so  as  to  em- 
brace cases  falling  without  the  intent  of  the 
author  of  the  plan  as  manifested  by  a  fair 
and  just  construction  of  the  language  nsed. 
These  principles  of  construction  seem  to  be 
applied  by  the  Appellate  Division  of  the  Su- 
preme Court  of  New  York  In  McNevIn  v.  Sol- 
vay  Process  Co.,  32  App.  Dlv.  «10,  53  N.  T. 
Sui^.  98,  a  case  affirmed  by  the  Court  of  Ap- 
peals, 167  N.  X.  530.  aO  N.  B.  1110. 

[2]  It  Is  contended  that  the  plan  Is  a  mere 
benefaction,  and  that  the  evidence  foils  to 
sustain  the  charge  in  the  complaint  that  it 
constitutes  a  contract  made  by  the  defendant 
with  its  employes.  It  is  provided  in  artide 
8|  section  1: 
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<*An  amplor^s  of  the  companT  on  Jamwry  1, 
1013,  or  tnereafter  iball  be  entitled  to  Insnrance 
•gainat  death  by  accident  occurring  in  and  due 
to  tim  jwrformance  of  work  for  the  company." 

The  plan  contalnliif  this  offer  was  brought 
to  th«  attention  of  all  employte.  The  Ian* 
goage  used  ImpivtB  a  rlgbt  in  the  employ^ 
to  the  protection  spedfled.  The  statement  In 
section  20  of  article  9  that  claims  for  death 
benefits  will  be  payable  at  a  time  stated  Im- 
plies an  obligation  of  the  defoidant  to  make 
sudi  payments.  Section  28  of  article  9  quoted 
above  clearly  Im^ies  the  creatl(m  of  a  right 
mder  the  plan  whldli  may  be  assorted  or 
waived  at  the  dection  of  the  onployfe.  In 
effect,  the  defendant  said  to  Its  employes: 

"If  you  remain  in  the  dl8cbar|e  of  your  duties, 
those  dependent  upon  you  sball  be  eutitled  to 
beuefits  m  the  event  of  your  death,  to  the  ex- 
tent of  the  aums  epeciSed  in  this  plan." 

I'laintifTa  husband  did'  remain  in  defend- 
ant's employ  and  lost  his  life  while  in  the 
performance  of  his  duties.  We  find  here  all 
the  elements  of  «  contract. 

"Where  the  offer  is  to  do  snnething  if  the  of- 
feree will  not  merely  promise  to  do.  but  do, 
MunethinfT,  compliance  with  the  condition  of  the 
offer  by  doing  the  act  in  the  way  prescribed  is 
oi^inarily  eufficient  evidence  of  the  acceptor's 
asaent."   Id  C.  J.  284. 

We  are  committed  to  the  foregoing  princi- 
ple by  Fish  V.  Henarie,  13  Or.  156,  168,  9 
Paa  322.  Plaintiffs  husband  must  be  deem- 
ed to  have  accepted  the  plan  offered,  and  his 
services  rendered  subsequoit  to  the  promul- 
gation of  the  plan  are  a  sufQdent  considera- 
tion to  support  the  defendant's  promise  to 
pay.  While  this  qu^tlon  Is  not  discussed 
in  Western  Union  Company  v.  Hughes,  228 
Fed.  885,  143  C.  C.  A.  283,  the  effect  of  the 
opinion  is  to  decide  that  the  plan  offered  by 
the  defendant  constttntes  a  contract  with  its 
employes  on  which  an  action  may  be  main- 
tained. In  McNevin  v.  Solvay  Process  Co.. 
32  App.  Dtv.  610.  617,  63  N.  T.  Supp.  08, 
the  defendant  admitted  that  a  similar  scheme 
to  that  -nitta  which  we  are  concerned  con- 
stitnted  a  contract  betweffl  empl<^er  and 
emplc^fis. 

13-5]  Under  article  11  of  the  plan: 

"The  obligation  of  the  company  is  limited: 
•  •  •  Third.  To  the  appointment  of  a  com- 
mittee to  administer  the  fund  according  to  these 
regulations.  Fourth.  To  making  payments  oat 
of  the  fund  upon  the  order  of  the  committee." 

It  is  neither  alleged  nor  proved  that  the 
committee  has  acted  on  plaintiff's  claim,  and 
defendant  contends  that  for  this  reason  plain- 
tiffs suit  cannot  be  maintained.  Defendant 
relies  on  Legg  v.  Swift  &  Co..  167  Mo.  App. 
427.  151  S.  W.  230,  and  McNevln  v.  Solvay 
Process  Co.,  32  App.  Dlv.  610.  53  N.  Y.  Supp. 
98.  In  the  first  of  these  cases  plalntiCTs 
claim  was  not  against  the  defendant,  bnt 
against  an  association  organized  at  the  In- 
stance of  the  defendant  for  the  protection 
of  defendant's  employes.  The  fund  was 
created  wholly  by  deductions  from  the  wages 
of  thf;  employes,  and  the  defendant  was 
Bieiely  the  treasurer  of  the  fond.  A  demur- 


rer to  the  petition  was  sustained  In  the  tow- 
er court  and  this  action  was  affirmed.  In 
the  case  at  bar  the  contract  of  the  deceased 
was  with  the  defendant,  and  plaintiff's 
claim  if  valid  at  all  Is  against  defendant 
In  McNevan  v.  Solvay  Process  Co.,  the  plan 
provided  that  the  funds  available  should  be 
and  remain  the  sole  property  of  defendant 
until  paid  over  to  the  employe,  and  that 
in  no  case  could  an  employ^  demand  payment 
except  when  the  def^dant  through  its  trus- 
tees should  adjudge  him  entitled  thereto. 
The  defendant's  trustees  were  entitled  under 
the  plan  to  decide  without  appeal  all  ques- 
tions both  of  law  and  of  fact  It  was  held 
that  the  employe  bad  no  vested  right  In  the 
fund  until  payment  was  made  to  him. 

The  functions  of  the  defendant's  commit- 
tee are  by  no  means  so  extensive  as  those 
of  the  trustees  in  the  New  Tork  case.  It  is 
provided  in  section  33  of  article  9  of  the 
plan  that  "questions  of  fact  arising  in  the 
administration  of  these  regulations  shall  be 
determined  conclusively  for  all  parties  by  the 
committee."  Under  this  provision  It  was  com- 
petent for  the  defendant  to  refuse  payment  of 
plaintiff's  claim  until  the  facts  on  which  it  is 
based  bad  been  determined  in  her  favor  by  the 
committee.  It  has  waived  this  right  by  admit- 
ting in  the  answer  that  the  facts  with  refer- 
ence to  the  employment  of  plaintiff's  husband 
and  his  accidental  death  while  in  defendant's 
service  are  as  stated  in  the  complaint.  EJx- 
pressio  unius  exclu&io  alteilua  The  infer- 
ence is  that  the  committee  has  no  anthorl- 
ty  to  bind  either  the  defendant  or  one  of  its 
employes  by  any  dedslon  on  a  question  of 
law.  It  is  provided  by  section  1  of  artide  8, 
quoted  above,  that  plalntUTs  husband  was 
entitled  to  Ufe  Insurance.  A  right  was 
created  subj^t  to  the  determination  of  the 
facts  on  which  the  right  is  dependent  In  the 
manner  set  out  Id  the  plan.  A  fair  construc- 
tion of  the  plan  leads  us  to  the  oonclusioa 
that  when  the  facts  are  once  detennined, 
elttier  by  the  action  of  the  committee  or  by 
agreement  of  the  parties,  a  rij^t  arises  by 
operation  of  law  which  the  courts  are  con^ 
petent  to  mforce.  The  failure  of  the  com- 
mittee to  act  on  plaintUfs  dalm  does  ndt 
bar  the  malntraiance  of  this  action. 

[6,  7]  It  1b  provided  in  section  31  of  arti- 
de 9: 

"In  the  event  of  the  death  of  an  empioyfi  no 
part  of  the  death  benefit  or  unpaid  diflnbility 
shall  be  due  or  payable  unless  and  until  good 
and  sufficient  release  shall  be  delivered  to  the 
committee,  of  all  claims  against  the  emnloytfs* 
benefit  fund  as  well  as  against  the  company, 
arising  or  growing  out  of  the  death  of  the  em- 
ploye, said  release  having  been  duly  executed  by 
all  who  might  legally  assert  such  claims." 

We  think  that  plaintiff  should  have  ten- 
dered the  release  specified  above  and  demand- 
ed the  sum  she  claims  from  the  defendant. 
Such  tender  should  have  been  alleged  in  the 
complaint.  In  this  respect,  however,  the 
complaint  is  aided  by  the  answer.  It  appears 
from  the  defendant's  pleading  that  such  a 
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tender  would  have  been  nnaTalUug,  as  the  de- 
fendant denies  all  liability  to  plaintiif.  The 
law  does  not  exact  a  vain  thing.  The  all^a- 
tiona  of  the  answer  excuse  the  fallnre  of 
plaintiff  to  make  tender  of  the  release  called 
for  by  the  provision  above  quoted.  Merrill  v. 
Hexter.  52  Or.  138,  144,  94  Pac.  972,  96  Pac 
865;  LIvesley  v.  Krebs  Hop  Co.,  B7  Or.  352, 
367,  97  Pac.  718,  107  Pac.  460,  112  Pac  1 ; 
Woods  V.  Wlkstrom,  67  Or.  581,  601,  135  Pac. 
192;  Wallowa  Co.  v.  Hamilton,  70  Or.  433, 
447,  142  Pac.  321.  It  should  be  noted  in  this 
connection  that  the  acceptance  by  plaintiff 
of  any  money  from  the  fund  created  by  de- 
fendant operates  to  discharge  defendant  from 
any  claim  which  might  otherwise  be  asserted 
by  plaintiff  because  of  the  death  of  her  hus- 
band. Such  is  the  express  provision  of  sec- 
tion 31  of  article  9  of  the  plan. 

[>,  >]  This  brings  us  to  the  point  on  which 
the  case  turned  In  the  lower  court  Section 
32  of  article  9  of  the  plan  provides: 

>  "In  case  any  employ^  or  bis  beneficiaries  shall 
be  entitled  under  the  laws  of  any  state  tt>  any 
compensation,  pension  or  other  benefit  greater 
than  that  herem  provided,  the  amount  naid  to 
the  employ^  shall  be  that  prescribed  by  the 
statute.'' 

Plaintiff  contends  that  the  entire  section  of 
the  plan  trinn  which  the  above  words  are 
qnoted  should  be  disregarded  because  the  au- 
thor of  the  plan  bad  in  n^d  compensation 
lam  under  which  the  benefits  are  paid  by 
the  employer  and  tb&t  the  Oregon  statute, 
under  wlii<A  the  payments  are  made  the 
state,  is  wholly  without  the  scope  ftnd  pur- 
view of  this  section.  We  are  not  favorably 
impressed  with  this  contention.  The  fond 
from  which  the  state  makes  lutyments  under 
the  act  of  1913  is  supplied  (Mefly  by  contri- 
butions made  by  employers  of  labor.  Most 
of  the  payments  made  to  the  employes  and 
theb*  beneficiaries  are  made  indirectly  by  the 
empltqrers.  Giving  to  the  plan  the  fair  oon- 
stmction  to  which  it  is  entitled,  an  intention 
Is  manifested  that  it  shall  be  read  In  t^e 
light  of  the  laws  of  t^e  state  in  which  the 
employe  resides  and  in  which  he  is  injured. 
If  the  benefit  to  which  he  or  fats  beneficiaries 
are  entitled  under  the  law  Is  greater  than 
the  benefit  provided  by  the  plan,  the  larger 
benefit  shall  be  paid  and  Ediall  exclude  any 
right  to  the  smaller  benefit  for  whidi  defend- 
ant has  made  provl^on.  It  the  amount  pro- 
vided by  statute  is  less  than  that  provided  by 
the  plan,  the  company  shall  pay  to  the  em- 
ploye or  his  beneficiaries  such  sum  as,  added 
to  the  statutory  payment,  shall  equal  the 
sum  provided  by  the  plan.  At  the  time  when 
the  defendant  promulgated  Its  scheme  the 
Ofegon  statute  bad  not  been  enacted.  The 
author  of  the  plan  was  evidently  familiar 
only  with  compensation  laws  which  provided 
for  payments  by  the  employer  directly  to  the 
employe.  The  iatentiou  is  nevertheless  ap- 
parent from  the  language  used  In  section  82 


of  article  0,  and  It  should  be  given  effect  ai 

above  stated. 

[10-12]  It  remains  to  apply  these  facts  t« 
the  Instant  case.  Under  the  plan  plaintiff  is 
entitled  to  $2,700.  Under  the  statute  she  Is 
entitled  to  $30  a  month  so  long  as  she  lives 
and  remains  unmarried.  If  she  lives  and  re- 
mains unmarried  for  as  much  as  eight  years, 
she  will  receive  under  the  statute  a  larger 
Sinn  than  that  provided  by  the  plan.  If  she 
dies  or  marries  within  seven  years,  the  ben- 
efit prescribed  by  the  plan  Is  greater  than 
that  provided  by  the  statute.  She  was  19 
years  of  age  at  the  time  of  ber  husband's 
death,  and  the  record  justifies  the  presump- 
tion tbat  she  will  live  42.87  years.  There  Is 
no  presumption  that  she  will  remain  unmar- 
ried for  that  period  or  for  el^t  years. 

We  have  seen  that  plaintiff  is  entitled  to 
recover  unless  her  right  Is  barred  by  the  pro- 
visions of  section  32  of  article  9  of  the  plan. 
Under  this  section  the  burden  devolves  an 
defendant  to  show  that  the  benefit  provided 
for  plaintiff  under  the  act  of  1913  Is  greater 
than  that  provided  by  the  plan.  Defendant's 
showing  is  defective  for  the  reason  that 
plaintiff  may  marry  within  seven  years  frmn 
the  death  of  her  husband.  It  does  not  appear 
from  this  record  that  ber  benefit  under  the 
law  Is  greater  than  that  under  the  plan.  De- 
fendant, having  tailed  to  show  this  fact,  has 
failed  to  make  out  its  defense.  FlainHff  la 
entitled  to  judgment  for  $2,700. 1^  the  sum 
she  shall  have  received  from  the  Industrial 
Accident  Commission  at  the  tLme  when  the 
judgment  Is  entered.  In  figuring  this  amonnt 
de  should  not  be  charged  with  the  sum  of  $6 
a  monUi  paid  tor  the  care  of  her  child.  If 
the  parties  are  unable  to  agree  as  to  the  cred- 
it to  which  the  defendant  Is  enUtled,  the 
amount  can  he  determined  at  a  hearing  in 
the  circuit  court. 

The  judgment  is  reversed  and  the  cause  re- 
manded for  further  proceedings  in  accord- 
ance with  this  (Qdnlon. 

HcBBIDB,  a  J.,  and  UOOBB  and  BEAN. 
JJ.,  concur. 

(97  Or.  610 
SANFORD  V.  PIKE  et  al 
(Supreme  Court  of  Oregon.    Uarch  5,  1918.) 

1.  BiLi3  AND  Notes  «=>489(3)— Action— Db- 
FENSE8 — Want  of  Consideration— Plead- 
ing. 

The  rom]ilaint,  in  action  on  a  note,  alleging  an 
indebtedness  in  settlement  of  which  the  note  waa 
^ven,  and  the  answer  not  denying  this,  but, 
liiough  alleginff  wont  of  knowledge  of  the  ex- 
act flmonnt  ot  the  indebtedness,  pleading  a  set- 
off, the  defense  of  want  of  consideration  Is  not 
available. 

2.  Set-Ofp  and  Codntebclaim  ®=>41  — 
Claims  in  Which  Otiiebs  abb  Intebested. 

A  fund  constituting  an  asset  in  which  others 
than  defendants  are  mterested,  and  rights  In 
which  have  not  been  s^regated,  cannot  be  oaed 
by  way  of  set-off. 


4ts»Fw  other  cum  te*  tame  topic  and  KSiT-NUUBER  In  all  Key-Numberod  DlceetB  and  Indaxw 
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D^artment  1.  Appeal  from  Circuit  Court, 
Coos  County;  G.  F.  Sklpworth,  Judge. 
On  petition  for  rehearing.  Denied. 
For  former  opinion,  see  170  Fac.  729. 

0.  P.  Cosbow,  of  Roaeburg,  for  appel- 
lants. A.  S.  Hammond,  of  North  Bend,  and 
E.  D.  Sperry,  of  GoquUle,  for  responduts. 

McCAMANT,  J.  [1]  In  a  peUtion  for  a  re- 
bearlng  the  defendants  Pike  again  press  up- 
<Hi  tiB  their  contention  that  the  note  sued  on 
was  without  consideration  to  support  It  It 
is  contended  that,  even  if  the  account  stand- 
ing to  the  credit  of  Pike,  trustee,  be  disre- 
garded, there  was  no  debt  owing  from  the 
defendant  W.  E.  Pike  to  the  bank  at  the 
time  when  his  Arm  executed  the  note  secur- 
ed by  the  deed  of  trust.  This  contention  Is 
not  available  to  these  defendants  under 
the  pleadings.  It  Is  alleged  In  the  com- 
plaint: 

"That  at  said  time  the  above-Qumcd  defendants 
W.  E.  Pike  aijd  P.  L.  Phelan  were  indebted  to 
'  tlie  First  Nntional  Bank  and  one  W.  B.  Ham- 
mitte  in  a  large  sam  of  money,  to  wit,  in  excess 
of  S18,000.  That  by  the  terms  of  an  arranee- 
meat  and  settlement  between  said  W.  "E.  Pike 
and  said  P.  L.  Phelan  the  eaid  P.  L.  Phelan 
assnmed  $4,SS.S  of  said  indebtedness,  and  gave 
his  note  therefor  to  the  plaintiff,  securing  the 
same  1^  a  mortgage  on  real  property  situate  in 
Coos  county.  Or.,  and  the  defendant  W.  E.  Pike 
gave  to  the  first  National  Bank  of  Boseburg, 
Or.,  his  note  bearing  date  of  April  16, 1910,  that 
being  the  date  of  the  alleged  settlement  between 
said  Pike  and  said  Phelan,  for  the  sum  of  £13,- 
500."  ' 

The  corresponding  portion  of  the  answer  is 
as  follows: 

"Answering  the  allegations  contained  In  par- 
agraph 2  of  plaintiff's  complaint,  defendants  ad- 
mit that  at  about  the  time  alleged  a  settlement 
.was  had  between  W.  E.  Pike  and  P.  I*  Phelan, 
substantially  as  alleged  in  said  paragraph  2, 
and  that  the  defendant  Pike  executed  a  note  set 
ODt  in  said  paragraph,  but  defendants  allege  that 
they  had  no  knowledge  of  and  no  dealings  with 
W.  B.  Hammitte  and  cannot  state  exact  amount 
due  or  owing  to  the  First  National  Bank,  at 
said  date.** 

The  complaint  plainly  alleges  an  Indebted- 
ness to  the  bank  and  to  Hammitte  of  $13,- 
500.  This  allegation  is  not  denied.  It  clear- 
ly appears  that  Hammitte's  share  of  the 
debt  was  $4,000  and  the  defendants  Pike 
therefore  admit  a  debt  due  to  the  bank 
amounting  to  $9,500. 

The  gist  of  the  defense  asserted  by  the 
answer  Is  stated  In  the  extracts  quoted  In 
the  former  opinion.  It  plainly  appears  that 
the  pleader  claimed  for  the  defendants  Pike 
the  right  to  set  off  against  their  debt  to  the 
bank  the  balance  In  the  Pike  Trustee  ao- 
CDunt  The  claim  that  there  was  nothing 
due  the  bank  is  baaed  on  the  contention  that 
the  credit  due  Pike,  trustee,  Is  greater  than 
tbe  debt  evidenced  by  the  note  sued  on. 

[2]  It  Is  of  no  consequence  that  Mrs.  Pike 
Is  one  of  the  Elnnlcutt  heirs,  and  therefore 
one  of  the  beneficiaries  In  the  trust.  It  ap- 
pears by  the  testimony  of  W.  G.  Pike  that 
two  of  tbe  beneficiaries  had  not  been  settled  . 
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with  when  the  case  was  tried.  The  amount 
due  these  beneficiaries  bas  not  been  segregat- 
ed from  the  amount  which  W.  E.  Pike  claims 
as  his  owa  The  fund  was  therefore  an  as- 
set In  which  others  than  ^ese  defendants 
were  Interested.  Such  a  fund  cannot  be 
used  by  way  of  set-off  to  pay  the  debts  of  the 
defendants  Pike.  A  relaxation  of  this  rule 
would  lead  to  Intolerable  abuses. 

It  is  finally  contended  In  the  petition  for 
rehearing  that  the  question  on  which  the 
case  turns  under  the  former  opinion  Is  not 
raised  by  the  pleadings.  The  portions  of  the 
answer  quoted  in  the  opinion  are  not  sepa- 
rately stated  as  an  affirmative  defense  to 
the  suit,  and  that  may  be  tbe  reason  why 
plaintiff  failed  to  attack  them  by  demurrer. 
Issue  is  joined  on  these  allegations  by  tb^ 
reply,  and  plaintiff  in  his  brief  and  in  his 
oral  argument  contended  that  the  set-off 
pleaded  by  the  defendants  Pike  is  unavail- 
able to  them.  This  contention  is  supported 
chiefly  by  arguments  which  we  have  not 
found  it  necessary  to  pass  on.  Error  Is  as- 
signed on  the  findings  of  the  circuit  court 
which  gave  the  defendants  Pike  credit  for 
the  balance  in  tbe  Pike  Trustee  account,  and 
especially  on  a  finding  that  the  amount  with 
which  tbe  defendant  bank  Is  charged  was 
due  to  W.  E.  Pike  Individually.  Tbe  ques- 
tion decided  In  tbe  former  opinion  is  the 
controlling  question  In  the  case,  and  it  Is 
squarely  presented  by  the  record  before  ns. 
The  petition  for  rehearing  is  denied. 

MOORB,  BURNETT,  and  BENSON,  JJ., 
concur. 

C87  Or.  W) 

STATE  T.  AUSPLUND. 

<Supreme  Conrt  of  Oregon.    March  12,  1918.) 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County;  John  P.  Kavanaugb, 
Judge. 

On  petition  for  rehearing.  Behearlng  de- 
nied. 

For  former  <qpinion,  see  167  Pac.  1010. 

J.  F.  Logan,  of  Portland  (Logan  ft  Smith 
and  J.  J.  Fitzgerald,  all  of  Portland,  on  the 
brief),  for  appellant  Oi  CX  Hindman,  ot 
Portland,  for  the  State. 

BENSON,  J.  Counsel  for  defendant  has 
presented  an  exceedingly  vigorous  argument 
for  a  rehearing,  based  upon  the  contention 
that  affidavits  of  Jurors  offered  for  the  pur- 
pose of  impeaching  their  verdict  ought  to  be 
considered  by  the  court  upon  a  motion  for  a 
new  trial.  However,  nothing  is  said  therein 
that  has  not  had  very  serious  consideration 
of  this  court  upon  several  occasions,  and  yet 
we  have  not  been  able  to  arrive  at  a  conclu- 
sion which  would  reverse  the  doctrine  an- 
noimced  In  Cllne  v.  Broy,  1  Or.  89,  and  con>- 
sistently  followed  ever  since.  Nothing  can 
be  added  at  this  time  to  tbe  original  o^nion 
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bereln.  to  which  we  adhere.  The  petition  Is 

■  deuled. 

UcBRIDE;  O.  3.,  and  BIIBNETT  and 
HARRIS,  JJ^  concur. 

(87  Or.  <U) 

CITY  OP  SEASIDE  v.  ORRGON  SURETY 
&  CASUALTY  CO. 

(Supreme  Court  of  Or^on.    March  B,  1918.) 

1.  MUNICIFAI.  COBPORATIONS  ^=3145  — BOND 

OF  CiTT  Trkasureb— Essentials. 
A  bond  of  a  city  treasurer,  providing'  tbat 
the  surety  shall  make  good  any  loss  sustained 
by  the  city  by  any  act  of  fraud  or  diBhonesty  of 
the  treasurer  amounting  to  larceny,  waa  auffi- 
cieut;  it  not  being  necessary  to 'detail  in  the 
bond  the  treaaurera  duties  ued  by  law. 

2.  Municipal  Cobfobatioks  4=»173(2)— 
Bo.vo  OF  Orrv  Tbeasubeb^Labcbny. 

That  the  money  appropriated  by  the  city 
treasurer  to  his  own  use  passed  through  the 
vaults  of  a  bank  of  which  he  waa  cashier  did 
not  render  the  funds  not  a  subject  of  larceny 
within  his  official  bond  securing  against  larceny. 

3.  Appeal  and  Ebrob  i8=>882(10)— Exclusion 
OF  Evidence— Invited  Eb&or. 

Where  tendered  evidence  waa  excluded  up- 
on solicitation  of  defendant,  defoadant  cannot 
complain. 

4.  Municipal  Cobpobations  4B=>173(2}— 
Tbeasubeb's  Bond— "Labcent." 

A  bond  of  a  city  treasurer,  agreeing  to  make 
good  any  loss  sustained  by  the  dt7  by  any  act 
of  fraud  or  dishonesty  of  the  treasurer  amount- 
ing to  "larceny,"  included  larceny  as  defined  by 
L.  O.  L.  I  lw7,  as  to  canversion  of  public 
money. 

[Ed.  Note^For  other  definitions,  Me  Words 
and  Phrases,  First  and  Second  Series,  Larceny.] 

6.  INTEBEST  «=s>19(l)— ACCBUAI.   OF  RlOHT^ 

Unliquidated  Dbuand. 
Under  U  O.  L.  j  6028,  providing  for  intei^ 
est  on  money  received  for  the  use  of  another 
and  retained  beyond  a  reaaooable  time,  in  an 
action  on  an  official  bond  of  a  defaulting  city 
treasurer  not  stipulating  for  interest,  there 
could  be  no  recovery  of  interest  until  after 
judgment;  the  amount  of  liability  not  having 
been  ascertained  or  agreed  upcn. 

e.  Costs  4=»69  —  Dxbbubssuehts  of  Post 
Tbial. 

Where  defendant  secured  an  erroneous  de- 
cision on  the  first  trial,  which  decision  was  set 
aside  on  plaintiff's  moticm,  plaintiff,  who  secur- 
ed judgment  on  the  second  trial,  was  entitled 
to  disbursementa  Incurred  at  the  first  trial  un- 
der Ia  O.  L.  §  566,  providing  that  party  enti- 
tled to  costs  shall  have  allowed  all  necessary 
disbursements. 

7.  Witnesses  9=»29  —  Attbndaivcb  Outsidb 
or  CoUNTT— Mileage. 

Under  L.  O.  L.  {  3145,  entitling  witnesses 
to  mileage  at  the  rate  of  10  cents  a  mile  in  ^o- 
ing  to  and  returning  from  the  place  of  service 
except  in  counties  of  60,000  inhabitants,  where 
the  rato  Is  fixed  at  6  cents,  a  witness  from  a 
county  of  the  first  class,  attending  court  in  a 
coun^  of  the  latter  class  by  order  of  the  court, 
would  be  entitled  to  double  mileage  at  the  rate 
of  K  cents  only. 

&  Oonstitdtioital  liAw  «=>206<1)— Witness- 
X8  €=>29— Bbtbbbals  and  Annuities. 
L.  O.  L.  S  3145,  entitling  witnesses  to  mile- 
age at  the  rate  of  10  cents  a  mile  except  in 
counties  of  50,000  inhabitants,  where  the  rate  is 
fioted  at  6  cents,  applies  to  all  citizena,  and  is 
not  inimical  to  0<mst.  art  1,  |  20,  providing 
that  no  law  shall  be  passed  granting  to  any 


citizen  Drivileges  of  anoaltles,  which  upon  t3)« 
same  terms  shall  not  equally  belong  to  all  dti- 
sena. 

Department  2.  Appeal  frwn  Circuit  Court, 
Multnomah  County;  R.  G.  Morrow,  Jiidg& 

Action  by  the  City  of  Seaside  against  the 
Or^n  Surety  &  Casualty  Company.  Jud^* 
ment  for  plaintiff,  and  defendant  api>ealfl| 
plaintiff  also  appealing  from  judgmoit  deny- 
ing interest  Modifled  and  affirmed. 

This  ia  an  action  brought  by  the  plaintiff. 
City  of  Sea^de,  a  municipal  corporation,  to 
recover  the  sum  of  ¥7,949.09,  together  with 
interest  theretm  at  the  rate  of  6  per  cent  per 
anniuu  from  Novemb«  4,  1910,  upon  a  bond 
to  Insure  the  fidelity  of  E.  N.  Hennlnger.  as 
treasurer  of  Seaside,  during  his  term  of 
office  of  two  years.  It  was  executed  and 
delivered  by  E.  N.  lienninger  and  the  Union 
Guarantee  Asso<datlon  to  the  plaintiff  on 
March  9, 1910,  and  later,  the  defendant  Ore- 
gon Surety  ft  Casualty  Company,  took  over 
the  business  of  that  association  and  assum- 
ed all  the  liabilities  upon  the  bond.  The 
cause  was  tried  by  the  court  and  jury.  Judg- 
ment went  for  the  plaintiff  for  the  principal 
amount  claimed  without  Interest  Defendant 
appeals  from  the  principal  Judgment  and  aa 
to  certain  costs.  Plaintiff  also  appeals  from 
that  part  of  the  judgment  denying  It  interest 
A  former  appeal  of  this  case  was  taken  to 
this  court  (see  SO  Or.  345,  157  Pac.  150), 
wherein  a  clear  statement  of  the  issues  was 
fully  made.  We  will  therefore  refer  only 
to  those  directly  involved  herein.  Among 
its  several  provisions  the  instrument  recites 
the  following: 

"Whereas,  Edmund  N.  Henninger.  hereinaf^ 

er  called  the  'employ^,'  has  been  appointed  to 
the  position  of  treasurer  in  the  service  of  the 
town  of  Seaside,  Oregon,  hereinafter  called  the 
'employer,'  and  baa  been  required  to  furnish  a 
bona  for  his  honesl^  In  the  performanco  of  hie 
dudes  In  the  said  portion.  •  •  *  Now  there- 
fore, in  consiiteration  of  the  sum  of  one  hun- 
dred five  and  oO/lOO  dollars,  paid  as  a  premium 
for  the  period  from  March  9,  1910,  to  March  O. 
1912,  at  12  o'dock  noon,  ana  upon  the  taitii  oC 
the  said  statement  as  aforesaid  by  the  onployer, 
which  the  employer  hereby  warrants  to  be  true, 
it  is  hereby  agreed  and  declared,  that  subject 
to  the  provisions  and  conditions  herein  contain- 
ed, which  shall  be  conditions  precedent  to  the 
right  on  the  part  of  the  employer  to  recover 
under  this  bond,  the  association  shall,  within 
three  months  next  after  notice,  accompanied  by 
satisfactory  proof  of  a  loss  as  hereiiu^ter  men- 
tioned, has  been  given  to  the  association,  make 
good  and  reimburse  to  the  employer  all  and  any 
pecuniary  loss  sustained  by  the  employer,  of 
money,  securities,  or  other  personal  pn^rty 
in  the  possession  of  the  employ^,  or  for  the 
possession  of  which  he  is  responsible,  by  any  act 
of  fraud  or  dishonesty  on  the  part  of  said  em- 
ploy*  in  tHe  discharge  of  the  duties  of  his  of- 
fice or  position  as  set  forth  in  said  statement 
referred  to,  amounting  to  larceny  or  embezzle- 
ment, and  which  shall  have  been  committed  dur- 
ing the  continuance  of  this  bond,  or  any  renew- 
al thereof,  and  discovered  during  said  ccmtinu- 
ance,  or  witiiiu  six  mouths  thereafter,  or  with- 
in six  months  from  tlio  death  or  dismissal,  or 
retirement  of  Uie  employ^  from  the  service  of 
the  said  employer.   Provided  always  tiiat  aaM 
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aesociatioii  shall  not  be  liable,  by  virtae  of  this 
bond,  for  any  mere  error  of  judgment  or  in- 
jadiaoos  exercise  of  discretioQ  on  the  part  of 
said  employ^,  in  and  about  all  or  any  matters 
wherein  he  shall  have  been  vested  with  discre- 
tioD,  dtber  by  instruction  or  rules  and  regula- 
tions of  the  said  employer.  And  it  is  expressly 
understood  and  agreed  that  the  said  associa- 
tioD  shall  in  do  way  be  held  liable  hereunder 
to  make  good  any  loss  that  may  accrue  to  the 
said  employer  by  reason  of  any  act,  or  thing 
dtmc,  or  left  undone,  by  said  employ^,  in  obedi- 
ence toy  or  in  pursuance  of  any  discretion,  in- 
Btnicti<m  or  aathorization  conveyed  to  and  re- 
ceived by  him  from  said  employer,  or  its  duly  au- 
thorised officer  in  its  behalf ;  and  it  is  expressly 
mtderstood  and  agreed  that  the  said  aseoda- 
tkn  shall  In  no  way  be  held  liaible  hereunder, 
to  make  good  any  loss  by  robbery,  or  other- 
wise,  that  the  said  employer  may  sustain,  except 
by  direct  act,  or  connivance  of  said  employe. 
*  *  *  The  association  shall  not  in  any  wise 
be  responsible  to  the  employer  under  this  bond, 
to  a  greater  extent  than  nfteen  thousand  and 
00/100  ($15,000.00)  dolUrs.  *  •  •  It  being 
the  true  intent  and  meaning  of  this  bond  that 
the  association  shall  be  responsible  only  as  afore- 
said, for  moneys,  sectfrities  or  property  divert- 
ed from  the  employer  through  fraud  or  dishon- 
esty, amounting  to  larceny  or  embezzlement  as 
aforesaid  on  the  part  of  the  employ^  within  the 
period  specified  in  this  bond,  while  In  the  dis- 
charee  of  the  duties  of  the  <iSSce  or  position  to 
which   he   has   been   elected    or  appointed. 

Hie  plalntlfr  seeka  to  recover  because  the 
city  treasurer  as  alleged  In  the  complaint 
"wrongfully  and  unlawfully  embezzled  and 
&lled  to  accoont  for  and  failed  to  pay  over 
to  the  plaintiff  or  the  successor  In  office  of 
said  E.  N.  Hennlnger  tbe  full  sum  of  (7.949.- 
09,  wU^  said  sum  of  money  tbe  said  B.  N. 
Eennlnger  as  soch  treasurer  wnmgfuUy  and 
unlawfully  stole  and  embezzled."  The  erl- 
dence  tended  to  support  the  averments  of  the 
cnnplalnt  and  to  show  that  Hennlnger,  as 
treasurer,  on  or  about  Novonber  4,  1910, 
"had  received  and  not  paid  out  the  sum  of 
17.919.00."  Hennlnger  was  cashier  of  tbe 
Bank  of  Seaside,  and  committed  suicide  on 
November  4,  1910.  After  this  action  was 
commenced  the  receiver  of  tbe  bank  paid  a 
dividend  of  lO^/io  per  cent,  and  the  city 
received  9776  oa  that  account.  The  Jury  re- 
turned a  verdict  in  favor  of  tbe  plaintiff  In 
the  sum  of  $7474.09,  principal,  and  tbe  fur- 
tbw  sum  of  $2jeOiJS0,  interest  .tbere(m.  Judg- 
ment was  duly  altered  upon  this  verdict  but 
upon  motion  to  set  aside  tbe  verdict  and 
judgment  the  court  modified  the  Judgment  as 
to  the  item  of  interest  and  entered  Judgment 
In  tavor  c€  tbe  i^aintlfiE  and  against  tbe  de- 
fendant In  the  sum  of  17,174.09,  and  ewts 
and  disbursements  taxed  at  $132.63. 

S.  C.  Spencer,  of  Portland  (Wilbur,  Spen- 
cer it  Beckett,  of  Portland,  Frank  Spittle,  of 
Ast(H*ia.  and  F.  G.  Howell,  of  Portland,  on 
the  brlefa),  for  appellant  G.  0.  Fulton,  of 
Astoria  (A  G.  Foltoo.  of  Astoria,  and  Victor 
J.  UillCT,  of  Seaside^  on  the  briefs),  for  re- 
spondoit 

BB&N^  J.  (after  stating  tbe  facta  as  above). 
Tb»  defeodaAt  c^mtends  that  the  p<dlcy  only 
Kuannteed  tbe  bcmesty  and  Integrity  of  Hen- 


nlnger as  treasurer,  and  did  not  insure  the 
repaymmt  of  the  fund  to  the  city  In  any 
event  or  ivovlde  against  technical  or  statu- 
tory larceny  as  Is  provided  In  section  1957, 
L.  O.  L.  The  plaintiff  contends  that  because, 
of  that  section  the  defendant  was  liable  upon 
t-he  policy  when  the  treasurer  did  not  repay 
the  sum  received  by  blm,  and  the  trial  court 
so  ruled,  and  charged  that  larcraiy  as  men- 
tioned In  the  obligation  of  defendant  Includ- 
ed the  definition  of  larceny  contained  In  sec- 
tion 1957,  L.  O.  Ia  At  the  close  of  plaintiff's 
case  counsel  for  defendant  moved  the  court 
for  a  Judgment  of  nonsuit,  which  was  denied. 
Defendant  offered  no  evidence.  A  request 
was  made  that  the  court  instruct  the  Jury  to 
return  a  verdict  in  favor  of  defendant  and 
also  in  accordance  with  defendant's  theory  of 
the  case.  This  was  refused.  These  rulings 
are  assigned  as  errors. 

The  charter  of  the  city  of  Seaside  required 
the  dty  treasurer  to  give  a  bond  with  sure- 
ty in  the  sum  of  $15,000,  but  did  not  provide 
tiie  form  nor  detail  the  conditions  of  such 
obligation.  Defendant  urges  that  the  instru- 
ment is  not  a  bond  as  required  by  the  charter, 
but  has  only  the  force  of  a  common-law 
bond ;  that  the  defalcation  of  the  city  treas- 
urer does  not  come  within  tbe  terms  of  the 
bond,  in  that  tbe  failure  to  account  for  or 
pay  over  tbe  mon^  In  his  hands  belonging 
to  the  dty  does  not  constitute  fraud  or  dis- 
honesty amounting  to  larceny  or  embezsle- 
ment  This  contention  was  disposed  of  up<m 
the  former  appeal  by  the  opinion  of  Mr.  Jus- 
tloe  Benson  (80  Or.  354,  167  Pa&  160)  where. 
In  anticipation  of  a  new  trial  herein  In  ex- 
pressing the  view  of  this  court  as  to  wheth- 
er the  larceny  defined  In  section  1957,  U  O. 
.L.,  is  covered  tbe  language  of  the  bond, 
the  learned  Justice  said: 

"As  we  read  this  statute,  It  provides  that 
when  a  public  officer  receives  public  moneys, 
the  burden  is  upon  such  officer  to  pay  the  mon- 
ey to  the  party  entitled  thereto,  or  to  so  ac- 
count for  it  as  to  free  his  own  skirts  of  dis- 
bcmesty.  Failing  to  do  this,  the  animus  furandi 
is  a  legitimate  inference." 

[1]  We  reaffirm  the  terse  and  plain  an- 
nouncement made  as  a  direction  for  the  trial 
that  has  since  been  had  in  this  cause,  where- 
in It  was  shown  that  as  dty  treasurer,  E.  N. 
Hennlnger,  received  the  sum  of  $7,949.09  be- 
longing to  the  plaintiff  city,  and  failed  to 
pay  the  same  to  the  plaintiff  or  to  any  one 
for  it  or  to  account  for  the  same  in  any  man- 
ner. No  evidence  was  offered  tending  to 
show  that  the  public  funds  were  lost  or  de- 
stroyed in  any  innocent  way.  No  conclusion 
can  be  drawn  from  tbe  fads  in  evidence  ex- 
cept that  tbe  dty  treasurer  was  guilty  of 
larceny  of  public  mon^.  as  defined  by  tbe 
statute.  By  tbe  expUdt  terms  of  the  obliga- 
tion of  the  defendant  company,  by  whatever 
name  the  Instrument  may  be  called,  tbe  obli- 
gor Is  required  to  pay  to  tbe  dty  the  sum  so 
lost  by  tbe  dishonesty  of  its  official.  tbe 
redtation  of  tbe  monorandum  in  writti^  it 
Is  apparent  that  it  was  executed  wltb  a  view 
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to  conforming  to  the  reauirements  of  tbe  ctty  . 
charter,  and  we  think  It  la  presumed  that  the 
statute  of  this  state  In  regard  to  larceny  of 
public  money  was  also  contemplated.  -  Per- 
haps It  may  be  said  that  the  docoment  is  a 
kind  of  blanket  agreement  spread  over  a  large 
area  and  was  intended  as  a  sort  of  "cure  for 
all  Ills,"  yet  when  the  pertinent  part  is  sifted 
oat  of  the  verbiage  we  find  that  in  considera- 
tion of  the  premium  mentioned  "It  is  hereby 
agreed  and  declared"  that  "the  association 
shall  within"  the  time  specified  "make  good 
and  reimburse  to  the  employer  (the  city)  all 
and  any  loss  sustained  by  the  employer 
•  •  •  of  money,  securities,  or  other  per- 
sonal property-  In  the  possession  of  the  em- 
ployfi,  or  for  the  posaesslou  of  which  he  is 
resiwnsible,  by  any  act  of  fraud  or  dishon- 
esty on  the  part  of  said  employe  In  the  dis- 
charge of  tbe  duties  of  his  office  or  posi- 
tion as  set  forth  in  said  statement  referred 
to,  amounting  to  larceny  or  embezzlement, 
and  which  shall  have  been  committed  dur- 
ing the  continuance  of  this  bond."  Tbe 
association  shall  not  be  responsible  under 
this  bond  for  more  than  $15,000.  It  seems 
to  us  that  the  obligation  is  Just  as  effica- 
cious as  though  the  usual  words  "are  held 
and  firmly  txtund"  had  been  employed.  The 
obligation  of  tbe  association  Is  plain.  Tbe 
written  instrument  shows  that  Henninger 
was  treasurer  of  the  city.  The  law  fixes  his 
obligations,  and  it  was  unnecessary  to  detail 
the  same  in  the  bond.  There  was  no  error  in 
denying  the  motion  of  defendant  for  a  non- 
suit and  refusing  to  direct  a  verdict  for  de- 
fendant. 

It  13  contended  by  counsel  for  defendant 
that  the  words  of  the  contract  "fraud  or  dis- 
honesty amounting  to  larceny  or  embezzler 
ment"  mean  tbe  dishonest  conduct  of  the 
treasurer,  which  la  equivalent  to  larceny  or 
embezzlement;  that  the  contract  "cannot 
mean  conduct  which  does  not  involve  a 
crime,  nor  does  It  involve  a  crime  statutory 
or  otherwise.  In  which  there  is  absent  the 
element  of  fraud  or  dishonesty."  This  claim 
may  be  wholly  conceded.  It  Is  only  neces- 
sary to  refer  again  to  the  law  of  this  case 
as  declared  in  the  former  (pinion,  where  it 
was  held  that  tbe  allegation  of  the  complaint 
as  to  the  violation  of  section  1957  by  the 
larceny  of  the  city's  money  constitutes  fraud 
and  dishonesty.  The  evidence  In  the  case 
shows  prima  facie  a  crime  on  the  part  of 
Henninger.  It  has  not  been  explained  or 
refuted  so  "as  to  tree  his  (Hennioger's)  own 
skirts  of  dishonesty." 

In  Bankin  v.  U.  S.  Fidelity  &  Guaranty  Co., 
86  Ohio  St  267,  99  N.  B.  314,  cited  by  de- 
foidant,  tbe  court  had  under  consideration 
the  terms  of  a  bond  precisely  the  same  as 
those  in  this  case.   It  was  held  that: 

"When  the  terms  of  a  bond  clearly  indicate 
|he  intention  of  the  obligor  and  obligee  that 
there  shall  be  an  indemnity  to  the  latter  on  ac- 
eouDt  of  the  default  of  an  employ^  doubtful 
terms  will  be  so  construed  as  to  effoctoate  rath- 
jT  than  to  defeat  that  intention." 


It  might  be  apropos  to  quote  with  sugges- 
tlveness  of  application  from  86  Ohio  SL  317, 
99  N.  E.  281,  in  that  opinion,  namely,  that: 

"A  decision  in  favor  qt  tbe  guaranty  c(Mii- 
pany  upon  this  ground  would  unply  that  its 
business  in  this  state  omsists  in  the  eoUectioB 
of  premiums," 

[2,  3]  The  contratlon  of  defendant  that  the 
defalcation  of  Henninger  did  not  amount  to 
larceny  under  our  statute  is  made  upon  the 
theory  that  he  was  cashier  of  the  Bank  of 
Seaside  and  deposited  the  city's  money  In  the 
bank  and  it  failed.  The  evidence  tended  to 
show,  however,  and  the  jury  found  that  Hoa- 
nlnger  as  cashier  received  and  disbursed  tbe 
money  for  the  bank  for  a  long  time  before  It 
closed  its  doors ;  that  but  a  small  percentage 
of  the  money  remained  In  the  bank  when 
Henninger  committed  suicide,  and  that  be 
had  appropriated  the  same  to  his  own  use^ 
The  fact  that  the  money  passed  through  the 
vault  of  the  bank  would  not  render  It  not  the 
subject  of  larceny.  When  Mr.  F.  S.  Godfrey, 
reroiver  for  ■  the  defunct  bank,  was  on  the 
witness  stand,  for  tbe  purpose  of  showing 
that  Henninger,  who  was  cashier  of  the  bank 
and  received  and  paid  out  all  of  its  money, 
was  respwiaible  for  the  wrecking  of  the  bank, 
plaintiff's  counsel  asked  tbe  witness:  "How 
much  money  was'  in  the  bank  at  the  time  It 
closed  Its  doors,  if  you  know?"  Upon  ob- 
jection of  counsel  for  defendant  as  Irrelevant 
the  answer  was  excluded.  Thereupon  coun- 
sel for  plaintiff  offered  to  prove  by  the  evi- 
dence, and  stated  that  the  witness  would  tes- 
tify, that  at  the  time  he  was  appointed  re- 
ceiver of  the  Bank  of  Seaside  and  took  charge 
of  it,  which  was  very  shortly  after  and  with- 
in two  days  after  E.  N.  Henninger  committed 
suicide,  there  was  less  than  $500  in  the  banlc 
vaults;  that  the  bank  had  received  on  open 
accounts  deposits  aggregating  $70,600,  and 
was  indebted  to  that  amount  at  the  time  the 
bank  was  closed.  Upon  objection  of  defend- 
ant's connsel  the  tender  of  tbe  evidence  was 
rejected.  Under  this  state  of  the  record  the 
defendant,  as  Henninger's  sponsor,  cannot 
claim  any  advantage  by  contending  that  the 
evidence  shows  that  the  money  In  question 
was  paid  to  Henninger  at  tbe  bank,  and  that 
he  d^sited  it  in  tbe  bank,  or  that  the  loss 
was  occasioned  by  the  failure  of  the  bank. 
The  evidence  In  r^rd  to  the  transaction  at 
the  bank  having  been  kept  from  the  jury  at 
tbe  solicitation  of  defendant,  we  are  of  the 
opinion  that  that  feature  of  the  case  is  not 
before  this  court.  If  there  was'  any  error  in 
this  respect,  it  was  invited  by  the  defendant, 
and  it  cannot  complain.  Caldwell  Bk.  &  T. 
Co  V.  Porter,  02  Or.  818,  331,  95  Pac  1,  97 
Pac  541 ;  State  v.  Byan,  66  Or.  B24,  531,  108 
Pac.  1009.  It  is  claimed  by  defendant  that 
the  court  erred  In  giving  tbe  following  In- 
strnctlons  to  the  jury: 

^4]  "Larceny  Is  ordinarUy  defined  to  be  the 
taking  and  carrying  away  of  the  property  of  an- 
othor  with  intent  to  convert  it  to  your  own  use. 
But  the  sUtuto  of  tbe  sUte  has  a  further  defi- 
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BitloQ  of  larceny.  Section  1957  provides :  If 
any  persoo  shall  receive  any  money  whatever 
for  this  state,  or  for  any  county,  town  or  other 
mDoicipal  or  j^ublic  corporatioii  therein,  or 
■ball  have  in  his  possession  any  money  what- 
ever belonging  to  such  state,  county,  town  or 
e&rporation,  or  in  which  such  state,  county,  town 
M  corporation  is  interested,  and  shall  in  any 
way  convert  to  hfa  own,  use  any  portion  there- 
of, or  shall  loan,  with  or  without  interest,  all  or 
any  portion  thereof,  or  shall  neglect  or  refuse  to 
pay  over  any  portion  thereof  as  by  law  directed 
ana  required,  or  when  lawfully  demanded  so  to 
do,  such  person  shall  be  denmed  guil^  of  lar- 
ceny.' The  word  'larceny'  as  used  in  this  bond 
means,  not  only  its  ordinary  acceptation  of  tak- 
ing and  carrying  away,  what  we  commonly  call 
stealmg,  but  tt  also  includes  the  meaning  given 
by  this  statute. " 

Tbe  instruction  correctly  states  tbe  law  of 
this  state  as  api^led  to  tbe  focts  in  this  case 
snd  Is  approves.  The  Judgment  few  the  prin- 
cipal amount,  $7,174.09,  is  affirmed. 

[I]  The  court  eliminated  from. the  judg- 
moit  the  amount  of  interest,  $2,606.50,  as 
found  by  the  verdict,  and  plaintiff  appeals 
from  that  part  of  tbe  judgment  There  are 
two  ways  only  In  which  interest  may  lie  oil- 
lectible:  (1)  By  contract  to  pay  Interest; 
and  (2)  by  statutory  authority.  In  the  pres- 
ent case  the  claim  is  made  by  virtue  of  tbe 
latter,  namely,  section  6028,  L.  O.  L.,  as  It 
was  prior  to  the  amendment  by  chapter  358, 
Laws  of  1917.  In  the  case  of  Holtz  v.  Olds, 
84  Or.  581,  164  Pac.  5S3,  1184,  the  rule  in 
Baker  v.  Huntington,  48  Or.  503,  603.  87  Pac. 
1036.  89  Pac.  144,  was  reaffirmed.  This  rule 
has  stood  too  long  to  be  disturbed  otherwise 
than  by  legislation.  The  Baker  Case,'  like  the 
present  one,  was  for  the  enforcement  of  tbe 
collection  on  an  official's  bond  on  account  of 
the  defalcation  of  that  officer.  The  ruling  In 
that  case  precludes  the  recovery  of  interest 
by  plaintiff.  The  bond  In  suit  Is  not  for  h 
Ikiuldated  amount,  but  provides  for  a  penalty 
or  indemnity.  The  amount.  In  so  far  aa  the 
liability  of  the  defendant  Is  concerned,  was 
not  ascertained,  fixedr  or  agreed  upon  in  any 
way  until  the  judgment  herein  was  rendered. 
Until  then  as  to  the  defendant  tbe  amount  due 
was  unliquidated.  A  bona  fide  contest  of  the 
right  to  recover  was  made.  The  bond  does  not 
stipulate  for  the  payment  of  interest.  On  the 
contrary,  tt  iHrovldes  for  a  certain  time  of 
payment  after  proof  (A  loss.  For  different 
Idiases  of  the  question  see  Sorenson  v.  Ore- 
gon Power  Co.,  47  Or.  24,  82  Pac.  10;  Rich- 
ardson V.  Inv.  Co.,  66  Or.  353,  133  Pac.  773; 
Templeton  v.  Bocbler,  73  Or.  494,  507,  144 
Pac  40fi;  Schade  v.  Muller,  75  Or.  225,  233, 
146  Pac.  144;  Sai^ent  v.  Am.  Bk.  &  Trust 
Co.  80  Or.  16, 3»,  164  Pac.  759.  156  Pac.  431 ; 
Carltim  Lumber  Go.  v.  Lumber  Ins.  Co.,  81 
Or.  896,  158  Pac.  807,  160  Pac.  969.  The 
Judgment  as  to  interest  la  affirmed. 

tl]  Over  tbe  injection  of  defendant  the 
trial  court  allowed  platntiS'a  disbursements 
likcurred  upon  a  previous  trial  of  the  case. 
This  ia.  assigned  as  error.  This  raisra  the 
iHMStlon  as  to  costs  and  disbursements  upcm  a 
fiumo:  trial  of  the  cause  when  the  verdict 


was  retomed  In  fiivor  of  d^endant  aind  on 
motion  of  plaintiff  set  aside.  It  Is  ui^ed  by 
counsel  for  d^endant  that  the  matter  is  gov- 
erned by  tbe  rule  announced  In  Wade  v. 
Amalgamated  Sugar  Co.,  71  Or.  76,  77,  142 
Pac  S50,  where  Mr.  Chief  Justice  BicBride 
remarked  that: 

"There  is  a  dearth  of  anthoritr  on  tills  sub- 
jecL  and  plausible  argnmentB  may  be  urged  on 
either  side." 

The  common-law  rule  that,  "whwe  after 
a  reversal  a  party  again  recovered  Judgment, 
he  could  recover  only  tlte  disbursemoits  of 
the  last  trial"  was  adopted.  The  basis  of  this 
rule  is  that  as  the  party  erroneously  obtained 
the  former  Judgment,  he  is  not  entitled  to  dis- 
bursements incurred  upon  such  previous 
trial.  In  the  present  case  we  have  the  re- 
verse, as  defendant  secured  an  erroneous  de- 
cision upon  the  first  trial  which  was  reversed 
by  the  trial  court  and  the  granting  of  a  new 
trial  was  affirmed  upon  appeal  on  accoimt  of 
an  erroneous  charge  to  the  Jury.  Plaintiff 
was  compelled  to  have  its  witnesses  in  at- 
tendance upon  such  trial;  otherwise  judg- 
ment would  have  gone  against  it  beyond  re- 
call. The  prejudicial  errors  of  the  first  trial ' 
were  not  the  fault  of  plaintiff.  The  plaintiff 
having  recovered  a  judgment  for  $7,174.09, 
the  question  now  presented  under  section  566, 
L,  O.  L.,  which  provides  that  "a  party  en- 
titled to  costs  shall  also  be  allowed  for  all 
necessary  disbursements"  Is:  Were  the  dis- 
bursements of  plalnUfF  upon  the  former  trial 
necessary?  The  trial  court  found  that  th^ 
were,  and  such  ruling  should  be  upheld. 

[7,  8]  The  court  denied  defendant's  objec- 
tion to  the  allowance  of  double  mileage  at  10 
cents  per  mile  for  witnesses  residing  and 
served  with  a  subpeena  in  Clatsop  county 
who  attended  by  order  of  the  court.  Etefend- 
ant  contends  that  such  witnesses  are  entitled 
to  only  10  cents  per  mile  In  accordance  with 
section  3145,  li.  O.  L.,  which  provides: 

"Every  officer  or  person  whose  fees  are  pro- 
scribed in  this  title  who  shall  be  required  to 
travel  in  order  to  execute  or  perform  any  pub- 
lic duty,  in  addition  to  the  fees  hereinbefore 
prescribed,  shall  be  entitled  to  mileage  at  the 
rate  of  ten  cents  per  mile  in  going  to  and  re- 
turning from  the  place  where  the  service  is  per- 
formed^ provided,  however,  that  in  counties 
containing  more  than  fifty  thousand  inhabi- 
tants, jurors  and  witnesses  shall  be  entitled  to 
such  mileage  at  the  rate  of  five  cents  per  mile, 
and  no  more,  in  so  going  and  returning," 

Counsel  for  plaintiff  contCTd  that  witnras- 
es  living  in  a  county  where  10  cents  a  mile  is 
allowed  by  statute  should  be  allowed  the 
larger  rate  for  attendance  iqwn  court  in  a 
conn^<where  the  lesser  rate  prevfldls.  While 
there  may  he  reason  to  regret  the  want  of 
uniformity  of  the  enactment,  it  is  a  legisla- 
tive Question  in  which  various  conditions, 
such  as  transportaticm  fiicUltles  and  other 
metropolitan  environments,  are  takoi  into  ac- 
count by  tbe  legislative  mind.  A  litigant  sub< 
mlttlng  himself  to  the  Jurisdiction  of  a  court 
in  tither  class  <UE  counties  is  bound  by  the 
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law  vntUcable  to  tbat  county.  l%e.  law  ap- 
plies to  all  dtlzena  allk^  and  la  not  inimical 
to  section  20,  art  1,  ot  the  Constitution. 
FlalntUTa  witnesses  sabpoenaed  and  ordered 
to  attend  court  from  out^de  of  Multnomah 
county  should  be  allowed  double  mileage  at 
the  rate  of  5  oeota  per  mile  or  10  cents  per 
mile.  ' 

The  Judgment  of  the  lower  court  aa  to  the 
taxation  of  costs  will  therefore  be  corrected 
so  as  to  allow  plaintiff  for  the  Clatsop  coun- 
ty witnesses  10  cents  double  mileage  instead 
of  20  cents.  In  all  other  restpects  ttie  Judg. 
ments  la  affirmed. 

McBRIDB,  C.  J.,  and  MOORE  and  Mc- 
CA3IANT,  JJ.  ctmcur. 


(87  Or.  637) 

OITT  OF  GRANTS  PASS  T.  ROGUE  BIVBE 

PUBLIC  SERVICE  CORP.  et  aL 
(Supreme  Court  of  Oregon.    March  B,  1918.) 

1.  Statutes  €=»120(5)  —  Bxtzai,  —  Consti- 
tutional Pbovisxon. 

Const,  art  4,  §  20,  declares  tbat  every  act 
Bhall  embrace  but  one  subject,  and  matters 
properly  connected  therewith,  which  subject 
sbaU  be  embraced  in  the  title,  but  that  if  any 
subject  shall  be  embraced  in  an  act  which  shall 
not  be  expressed  in  the  title,  such  act  shall  be 
void  only  as  to  that  subject.  Act  Feb.  28,  1913 
(Laws  1913,  p.  689),  is  entitled  "An  act  to  pro- 
vide for  the  organization  and  incorporation  of 
cities  and  towns  and  to  legalize  sucb  corpora- 
tions as  heretofore  have  attempted  to  be- incor- 
porated under  chapter  1  of  title  XXVI  of  Lord's 
Oregon  Laws,  and  are  navr  ezerdsing  the  func- 
tions of  incorporated  cities  and  towns  under 
such  attempted  incorporatioo."  Section  11  at 
the  act  expressly  repealed  title  26,  Ia  O.  L. 
Held,  that  as  the  caption  of  the  Act  of  1913 
did  not  mention  the  repeal  of  any  existing  law8» 
and  did  not  suggest  any  attempt  to  repeal  any 
law  or  curtail  the  eetabUsbed  privileges  of  any 
city  or  town,  the  attempted  repeal  of  L.  O.  L. 
tiL  20,  was  ineffective,  save  in  so  far  as  a 
change  in  procedure  for  incorporatioo  of  mu- 
nicipalities might  work  an  im^ied  repeal,  and 
bence  sections  3211,  3220,  giving  privileges  to 
municipalities,  which  were  part  of  title  26,  were 
not  repealed. 

2.  MUMIdPAL  COBPOBATIONS  «=357— AdTHOB- 
ITY  OF  MUNICXPALITT — CBABTEB. 

The  powers  of  a  municipality  are  not  neces- 
sarily restricted  to  those  expressed  in  its  char- 
ter, and  a  municipality  may  relf  on  the  general 
statutes  applicable  to  all  municipalities  enacted 
prior  to  the  grant  of  its  charter. 

3.  Municipal  Cobfobationb  €=>4 — Chabtbb 
— Constitutional  Pbovisions. 

Those  constitutional  provisions  (article  11, 
I  2)  adopted  June  4,  1906,  forbidding  the  Leg- 
islature to  enact,  amend,  or  repeal  any  charter 
or  act  of  incorporation  for  any  municipality  or 
town,  do  not  apply  to  a  municipal  corporation 
already  chartered,  and  which  under  existing 
laws  was  entitled  to  exercise  enumerated  privi- 
leges. 

4.  Dahaoes  «=b78(4)— Munxcifal  Cobpoba- 

TXOHS  —  DiGHTIKa  PLAMTS  —  BONDS  —  Rb- 
OOVEBT. 

A  municipal  corporation  authorized  by  L. 
O.  L.  SS  3211,  3229,  to  sue  and  be  sued,  con- 
tract and  be  contracted  with,  acquire,  hold,  pos- 
sess, diwose  ot  property,  and  to  provide  for  the 
lighting  of  streets,  and  furnishing  the  city  or 
town  and  the  inbabitants  therewith  with  gas 


or  other  lights  as  weU  as  to  allow  the  use  of 
streets  and  alleys  of  the  city  to  any  person  or 
corporation  who  may  desire  to  estebli^  woi^s 
for  supplying  the  city  and  its  iDhabitaots  with 
water,  or  lights,  upon  sudi  reasonable  terms  as 
the  council  may  prescribe,  granted  defendant 
corporation  a  franchise  to  erect  iwles  and  string 
wires  in  the  streets  of  the  town,  the  ordinaoco 
requiring  defendant  to  give  a  bmid  conditioned 
that  it  should  have  a  certain  portion  of  its  serv- 
ice in  full  operation  within  nine  months  after 
the  grant  of  the  frandiise  and  should  maintain 
it  so  aa  to  furnish  electricity  adequate  for  light 
and  power  purposes.  Defendant  accepted  the 
terms  of  the  grant  end  accepted  and  executed 
its  bond,  but  failed  to  erect  poles  or  in  any  way 
to  comply  with  the  requirement  that  it  should 
have  a  certain  percentage  of  its  service  in  full 
operation  within  nine  months.  Held,  tbat  the 
municipality  might  without  proof  of  any  special 
or  actua]  damages  recover  the  full  amount  of  the 
uodertaking. 

Department  1.  Appeal  from'  Circuit  Conrt 
Josephine  County;  F.  M.  Calkins,  Judge. 

Action  by  the  City  of  Grants  Pass,  a  mu- 
nicipal corporation,  against  the  Rogue  River 
Public  Service  Corporation  and  another. 
From  a  Judgment  for  plaintiff;  defendants 
appeaL  Affirmed. 

By  an  ordinance  adi^ted  by  Its  legal  Tot- 
ers  the  dty  of  Grants  Pass  granted  a  fran- 
chise to  the  defendant  Rogue  River  Public 
Service  Corporation  to  plant  poles,  string 
wires,  and  do  other  things  necessary  for  the 
establishment  of  an  electric  plant  in  that 
town.  The  ordinance  required  that  the  gran- 
tee give  a  bond  to  the  municipality  in  the 
Slim  of  $1,000,  conditioned,  substantially,  that 
it  should  have  a  certain  portion  of  Its  service 
in  full  operation  within  nine  months  after 
the  date  of  the  enactm^t  aftwwards 
should  maintain  It  so  as  to  furnish  electricity 
adequate  for  light  and  power  purposes.  The 
defendant  accepted  tiie  terms  of  the  grant 
and  executed  its  bond  as  required,  with  the 
American  Sure^  Company  of  New  York  aa 
its  surety.  Nothing,  however,  was  done  by 
the  defendant  under  the  franchise  at  any 
time.  After  the  lapse  of  the  nine  months' 
period  specified  In  the  b<»id  the  <Aty  by  an 
ordinance  also  adopted  by  the  people  declar- 
ed a  forfeiture  of  the  undertaking  and  aft- 
erwards brought  this  action  to  recover  the 
amount  named.  Each  of  the  defendants  filed 
a  general  demurrer  to  tbe  complaint  which, 
being  overruled,  they  refused  to  plead  fur- 
ther, and  judgment  followed  for  the  face  of 
the  bond  and  costs.   They  have  appealed. 

F.  C.  Howell,  of  Portland  (O.  S.  Blan<ii- 
ard,  of  Grants  Pass,  on  tbe  brief),  for  appel- 
lants. H.  D.  Norton,  of  Grants  Pas%  for  re- 
spondent. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  [1]  The  plaintiff  dty  operates  under 
a  charter  euacted  by  the  Legislative  Assem- 
bly of  the  state  In  the  form  of  an  act  ap- 
proved February  16,  1901.  In  the  preeoit 
Juncture  it  relies  for  sanction  of  its  action 
not  only  upon  that  enactment  but  also  upon 
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tbe  ifeneral  statute  of  1883  embodied  In  title 
26,  U  O.  L.,  diapters  1-S,  lncliislT&  Section 
8211,  Ia  O.  U,  reads  thus:  • 

"Municipal  corporations  now  eristing  in  this 
state,  or  sereafter  organized  therein  under  this 
act.  shall  be  bodies  politic  and  corporate,  under 
the  name  of  the  city  or  town,  as  the  case 
be,  of  —t  and  as  snch  may  sue  and  be  sued, 
contract  and  be  ctmtracted  with,  acquire,  hold, 
possesfl.  dispose  of  propert;  subject  to  the  re- 
fitrictlona  contained  in  tUs  act  or  other  laws  of 
this  state,  have  a  common  seal,  and  change  or 
alter  same  at  pleasure,  and  exercise  such  other 
powers  and  have  such  other  privileges  as  are 
now  conferred  by  law,  or  by  this  act,  or  which 
may  hereafter  be  conferred  by  laws  duly  enact' 
ed  by  the  legislative  assembler  of  this  state,  and 
shall  have  perpetual  succession." 

It  Is  said  also  in  section  3229,  L.  O.  L.: 

mayor  and  aldermen  shall  compose  the 
common  coundl  of  any  snch  city  or  town  orjuan- 
ized  under  this  act,  and  at  any  regulsr  meeting 
thereof  shall  have  power  to  provide  for  lighting 
the  streets,  and  fumisWng  Buch  city  or  town 
and  inhabitants  thereof  with  gas  or  other  lights, 
an^  with  pure  and  wholesome  water;  and  tor 
snch  purposes  may  construct  such  water,  gas, 
or  other  works,  within  or  without  the  dty  lim- 
its as  may  be  necessary  or  convenient  therefor, 
and  may  allow  the  use  of  the  streets  and  alleys 
of  the  city  to  any  person,  company,  or  corpora- 
tion who  may  desire  to  establish  works  for  sup- 
plying the  city  and  inhabitants  thereof  with 
such  water  or  lights  upon  such  reasonable  terms 
and  conditions  as  the  council  may  prescribe." 

By  the  terms  of  the  legislation  of  1893, 
noted  aboTe,  the  privileges  accorded -by  the 
latter  section  Inured  not  only  to  maDldpall- 
ties  created  under  tbe  act  Itself,  but  also  to 
all  others  of  tbe  kind  then  existing.  We  are 
not  unmindful  of  the  act  Of  February  28, 
1913  (Laws  1913,  p.  689),  the  title  of  which 
reads  thus: 

"An  act  to  provide  for  the  organi2ation  and 
incorporation  of  cities  and  towns  and  to  le- 
galize snch  corporations  as  heretofore  have  at- 
tempted to  be  incorporated  under  chapter  1  pf 
title  XXVI  of  Lord's  Or^n  Laws,  and  are  now 
exercising  the  functions  of  incorporated  cities 
and  tovms  under  such  attempted  incorporation." 

Section  11  thereof  dedares: 

"Caiapter  1  of  title  XXYI  of  Lord's  Orwon 
Laws  snd  all  acts  snd  psrts  of  acts  In  conflict 
therewith  are  hereby  repealed." 

We  here  set  down  section  20,  article  4,  of 
the  Constitution  of  the  state: 

"Every  act  shall  embrace  but  one  subject,  and 
matters  properly  connected  therewith,  which 
subject  shall  be  expressed  in  the  title.  But  if 
any  subject  shall  be  embraced  in  an  act  which 
shall  not  be  expressed  in  the  title,  such  act  shall 
be  Toid  only  as  to  so  much  thereof  as  shall  not 
be  expressed  in  the  title." 

In  tbe  title  of  tbe  act  In  question  there  is 
no  hint  whatever  of  any  Intention  to  repeal 
any  law  or  to  curtail  the  established  prlvi- 
l^ea  of  any  city  or  town.  The  right  to  con- 
tract and  to  prescribe  tbe  terms  thereof  was 
Tested  by  that  statute  fn  all  municipal  corpo- 
rations and  no  one  reeding. tbe  title  In  ques- 
tion could  divine  that  the  legislative  body 
Intoided  to  cancel  those  rights.  The  prin- 
cipal features  of  .  the  law  appearing  In  the 
body  thereof  relate  to  the  maoner  In  which 
the  creation  of  a  new  city  or  town  may  be 
Initiated:  and,  so  far  as  It  actually  and  nec- 


essarlly  supersedes  the  former  procedure,  It 
would  prt^bly  amount  to  a  repeal  by  Un- 
plicaUonj  bnt  only  so  becanse  we  are  advised 
by  the  title  of  the  probable  acope  of  the  act, 
and  dot,  however,  of  any  proposed  avulsi<Hi  of 
long-settled  rights.  We  bold,  therefore,  that 
as  against  the  grant  of  the  privll^^  men- 
tioned the  repealing  wmds  In  section  11  are 
void  under  the  constitutional  provision  al- 
ready noted  because  the  subject  of  audi  re* 
peal  is  not  named  in  the  title. 

[2]  The  d^endants  ui^  that  the  act  of 
1893  Is  not  available  to  the  plaintiff  corpora- 
tion, that  It  can  operate  solely  by  its  char- 
ter, and  that  unlMs  in  this  latter  Instrument 
It  has  express  authority  to  exact  a  bond  the 
attempt  to  do  so  Is  void  and  creates  no  liabil- 
ity upon  the  defendants,  although  they  dis- 
regarded the  covenant  thereof.  It  is  true 
that  by  tbe  strict  letter  of  some  utterances  of 
the  court  in  cases  heretofore  under  considera- 
tion color  Is  given  to  sudi  a  contention,  for  It 
Is  often  said  that  a  corporation  Is  bound  by 
its  charter  and  cannot  exceed  the  terms 
thereof.  Without  exc(5>tion;  however,  In 
those  cases  a  charter  was  confessedly  tbe 
only  source  of  corporate  power  then  under 
judicial  consideration.  In  our  judgment  It 
Is  not  necessary  that  all  the  authority  of  any 
municipality  shall  be  found  in  some  one 
enactment  of  the  legislative  departm^it  of 
the  state.  That  branch  of  the  govemiaeut  Is 
not  restricted  within  such  narrow  terms  as 
to  require  it  to  express  all  its  will  upon  any 
subject  In  a  single  statute. 

[3]  Neither  is  the  question  before  us  with- 
in the  scope  or  prohibition  of  the  later  consti- 
tutional provisions  forbidding  the  I.«gls1ative 
Assembly  to  enact,  amend,  or  repeal  any  char- 
ter or  act  of  Incorporation  for  any  munlclpnl- 
ity.  city,  or  town  (article  11,  |  2).  This  con- 
stltutlfmal  measure  was  not  adopted  until 
Jqne  4,  190ft,  while  the  privileges  conferred 
by  the  actual  charter  of  Grants  Pass  and  by 
the  act  of  1893  were  all  promulgated  long  be- 
fore. At  that  time  at  least  It  wag  not  neces- 
sary that  such  a  subject  be  treated  as  if  the 
state  should  tender  to  a  munldpaltty  a  cer- 
tain privilege  which  the  latter  could  accept 
or  reject  as  If  it  were  a  high  contracting  par- 
ty. Then  municipalities  of  tbe  kind  were  un- 
der the  sole  control  of  the  legislative  depart- 
ment. The  latter  could  award  or  withhold 
privileges,  and  without  further  ado  the  town 
could  operate  under  the  franchises  thus  toa- 
ferred. 

[41  The  resulting  legislative  situation  is 
substantially  like  that  portrayed  In  and  gov- 
erned by  the  case  of  City  of  Salem  v.  Anson. 
40  Or.  339,  67  Paa  190,  66  L.  K.  A.  169,  »t 
Am.  St  Bep.  4S5.  In  that  Instance  Anson 
had  procured  a  franchise  from  the  dty  allow- 
ing him  tbe  use  of  the  streets  and  alleys  for 
the  purpose  of  establishing  an  electric  light 
plant.  The  town  exacted  from  blm  a  bond 
almost  precisely  like  the  one  In  question  In 
its  general  provisions.  This  court  sustained 
the  city  in  recovering  the  full  amount  of  the 
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□ndertaklng,  without  being  compelled  to  show 
that  It  had  suffered  any  special  or  actual 
damages  whatever.  That  case  rules  the  pres- 
ent one.  On  its  authority  we  affirm  the  judg- 
ment of  tbe  dreult  court 

HcBBIDi:.  a  and  BBNSON  and  HAB- 
RIS,  JJ.>  concur. 

(89  Or.  ffi8) 

In  re  CHBWAUOAN  RIVER. 
(Supreme  Court  of  Oregon.  March  5, 1918.) 

1.  APPEAI.  AND  ESBOB  ^»329— PABTIBa— Iff- 
TBRVENTION  OH  APPEAI.. 

The  Supreme  Court  Is  a  court  of  appellate 
jurisdiction  only,  and  cannot  admit  interveners 
who  were  strangers  to  the  proceeding  below, 
84  that  would  be  an  exercise  of  original  juris- 
diction. 

2.  Appeal  and  Erbob  «=»414— Noticb  op  Ap- 
peal—Advebse  Paetiks. 

Any  one  whose  rights  may  be  iojuriously 
affected  by  the  modification  of  a  decree  is  a  par- 
ty adverse  to  the  one  appealing,  and  should  be 
served  with  notice  of  appeal. 

3.  Appkai.  and   Ebkob  €=»413 — Notice  or 
Appeal — Pa  bties— Dismissal. 

A  proceeding  was  commenced  before  the 
board  of  control  to  determine  the  relative  riKhta 
of  the  users  of  the  water  of  a  river,  and  od  no- 
tice numerous  users  appeared  and  filed  their 
claims  and  notices  of  contest,  and  after  hear- 
ings, etc.,  the  record  was  filed  in  the  circuit 
court,  and  it  entered  a  decree  modifying  the 
lindlngs  of  the  board,  from  the  whole  of  which 
decree  two  of  the  parties  appearing  before  the 
board  and  the  circuit  court  separately  appealed, 
but  failed  to  serve  notice  of  appeal  upon  all 
the  parties  appearing  in  the  circuit  court.  Ia 
O.  L.  $  0660,  as  amended  by  Laws  1913,  p. 
161,  provides  that  in  such  proceedings  appeals 
from  the  decree  may  be  taken  to  the  Supreme 
Court  the  same  as  In  other  cases  in  equity,  ex^ 
cept  that  notice  of  appeal  must  be  served  and 
filed  within  60  days  from  the  entry  of  the  decree, 
and  section  556  provides  that  upon  an  appeal 
from  a  decree  the  suit  shall  be  tried  upon  the 
transctipt  and  accompanying  evidence.  Held 
that,  as  the  rights  of  all  the  parties  were  put  in 
issue  by  the  appeals,  the  failure  to  give  notice 
of  appeal  to  all  who  were  parties  below  deptiv- 
cd  Uie  Supreme  Court  of  Jurisdiction  of  the 
subject-matter. 

4.  Appeal  and  Ebbob  ^»414  —  Appellate 
Jdbisdiction— Notice  of  Appeal. 

To  give  the  Supreme  Court  jurisdiction,  no- 
tice of  appeal  must  be  served  upon  every  adverse 
party. 

5.  Appeal  and  Ebrob  €=>396— Right  of  Ap- 
peal—Con DITION  s. 

The  privilege  of  appeal  is  not  inherent  or 
constitutional,  but  exists  only  by  virtue  of  the 
statute,  and  if  the  statute  is  burdensome  in  re- 
spect to  notices  of  appeal,  expenses,  etc.,  it  is 
not  the  province  of  the  court  to  amend  it  or  to 
dispense  with  its  requirements,  especially  in 
view  of  L.  O.  L.  §  550,  as  amended  by  Laws 
1913,  p.  617,  granting  the  privilege  of  giving 
oral  notice  of  appeal  in  open  court  at  rendi- 
tion of  final  decree. 

6.  Appbai,  and  Ebbob  «3>417(1))-Notioe  of 

Appeal— Contents. 
A  notice  of  appeal  should  contain  enough  in 
its  terms  to  show  that  the  party  presenting  the 
•ome  is  really  a  party  to  the  record  sought  to  be 
reversed  or  modified. 

In  Banc.  Ai^eals  from  Circuit  Court,  Lake 
County;  Bernard  Daly,  Judge. 


REPORTER  (Or. 

Proceeding  before  the  Board  of  Control,  or 
the  State  Laud  Board,  to  determine  the  rela- 
tive rights  of  the  users  of  the  water  of  Che- 
waucan  River  and  Its  tributaries,  a  tributary 
of  Lake  Abort,  in  which  numerous  respond- 
ents appeared  and  filed  their  claims  and  no- 
tices of  coDtest,  whereupon  the  record  made 
up  by  the  Board  was  fll^  In  the  dreuit  court. 
From  a  decree  uiodlfying  the  findings  of  the 
Board  the  Northwest  Town-Site  Company  and 
the  Portland  Irrigation  Company  separately 
appeal,  and  certain  parties,  strangers  to  tlie 
proceeding,  move  for  leave  to  Intervene.  Ap- 
peals dismissed. 

A  proceeding  was  commenced  before  the 
board  of  control  under  section  6635  et  seq. 
Ij.  O.  L.,  to  determine  the  relative  rights  of 
the  users  of  the  water  of  Chewaucan  river  in 
Lake  county.  Responding  to  the  notice  of  the 
board  Issued  by  virtue  of  section  6636,  99 
users  of  the  water  filed  their  claims  before 
the  board.  Some  30  notices  of  contest  were 
also  filed  before  that  body,  and  after  the  bear- 
ings and  examlDatloDs  provided  for  by  tlie 
statute  the  record  thus  made  up  by  the  board 
was  filed  in  the  circuit  court  of  Jjake  county. 
A  date  for  hearing  the  same  was  fixed  by  the 
court,  and  notice  thereof  was  given  to  all 
the  claimants  who  had  appeared  in  the  pro- 
ceeding. After  hearing  the  parties  and  tak- 
ing further  evldeace.  the  circuit  court  modi- 
fled  the  findings  of  the  board,  and  entered  a 
decree  accordingly.  From  this  decree  and 
the  whole  thereof  the  Northwest  Town-Site 
Company  and  tlie  Portland  lrrigati(n  Com* 
pany,  parties  appearing  both  before  fhe 
board  and  the  dreuit  court,  have  separately 
appealed.  Nether  of  them  served  its  notice 
of  ai^eal  upon  the  other  appellant  nor  on  all 
of  the  individuals  who  appeared  before  the 
board  and  the  drcnit  court  In  text,  there 
are  about  70  dalnaants  and  parties  to  the 
record  in  the  drcolt  court  upon  whom  no 
such  notice  has  been  served  by  any  one. 

Some  of  the  parties  upon  whom  that  pa- 
per was  served  have  moved  to  dismiss  the 
appeal  on  the  ground  that  it  was  not  served 
upon  the  other  parties  to  the  record  before 
the  drcnit  court  named  In  the  motion.  An- 
other ground  of  dismissal  specified  an- 
other motitHi  is  that  the  notice  does  not  con- 
tain the  names  of  the  parties  to  the  suit,  and 
that  there  Is  nottilng  in  the  paper  Itself  to 
show  that  the  one  promulgating  It  was  a  par- 
ty to  the  proceeding  at  any  stage.  Separate 
motions  were  made  on  behalf  of  certain  Indi- 
viduals who  were  not  made  parties  to  the 
proceeding  at  any  stage  and  applied  to  this 
court  for  the  first  time  for  leave  to  Intervene 
and  dismiss  the  appeal  of  the  Portland  Irri- 
gation Company  on  the  ground  that  tbey  had 
entered  Into  contract  with  that  concern  to 
buy  land  Included  in  a  certain  irrigation  proj- 
er*,  and  were  Induced  to  do  so  by  sundry  rep- 
resentations that  ample  water  rights  were 
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appartenant  to  the  tracts  whlcb  they  had 
extracted  to  buy,  but  that  said  statements 
were  untrue  and  amounted  to  fraud  upon 
them.  These  matters  appeared  by  affidavit 
filed  In  this  court  and  the  affiants  move  to 
dismiss  the  appeal  on  the  ground  that  the 
prolongation  of  the  litigation  Involved  would 
defer  their  settlement  with  the  company  with 
which  they  had  contracted.  We  also  have  a 
brief  emanating  from  the  office  of  the  Attor- 
ney General  and  that  of  the  state  desert  land 
board,  as  amid  curlie,  resisting  the  motion 
to  dismiss  the  appeals,  contending  that  the 
award  of  water  to  the  parties  to  this  pro- 
ceeding will  materially  Interfere  with  pro- 
posed irrigation  projects  contemplated  hy  the 
state  authorities. 

Woodi,  Montagae,  Hunt  &  Cooklngbam  and 
Uonel  R.  Webster,  all  of  Portland,  for  appel- 
lants. A.  E.  Reames,  of  Medford,  for  W. 
T.  Miller  and  otliers.  W.  Lair  Thompson,  of 
Portl&nd,  for  Fred  T.  Elsey  and  others,  and 
Chewancan  Land  &  Cattle  Co.  Conrad  P. 
Olson;  of  Portland,  for  J.  T.  Wenstrom  and 
others.  Geo.  H.  Brown,  Atty.  Gen.,  and  Percy 
A  Cupper,  Asst.  Sec.  State  Deserfe  Land 
Board,  of  Salem,  amid  curiS; 


BtJRNETET,  J.  (after  stating  the  facts  as 
above).  [II  The'  motion  of  the  Interveners, 
who  attact  the  Northwest  Town-Site  Com- 
pany and  the  Portland  Irrigation  Company  for 
the  first  time  In  this  court,  In  an  effort  to  re- 
move their  appeals  as  an  obstacle  to  their 
settlement  with  the  latter  concern,  is  not  en- 
titled to  consideration  here.  This  court  Is 
one  of  appellate  Jurisdiction  only.  It  cannot 
admit  Interveners,  as  that  would  be  an  exer- 
cise of  original  jurisdiction.  If  the  parties 
concerned  in  this  motion  had  desired  to  par- 
ticipate in  the  UtigatloD,  it  was  their  duty  to 
ai^ly  at  least  to  the  circuit  court,  If  not  to 
the  water  board.  Acting  under  section  38, 
L.  O.  L.,  and  to  preserve  the  matter  involved 
in  the  appeal  over  which  It  baa  Jurisdiction, 
this  court  has  la  some  Instances  substituted 
parties  when  the  suit  or  action  would  other- 
wise abate  by  the  death  or  other  disability 
of  a  party  or  by  transfer  of  some  Interest 
therdn  If  the  cause  of  action  survived,  but 
that  is  not  like  the  case  before  us,  where 
strangers  Intmde  upon  the  litigation,  not 
seeking  to  be  substituted  for  any  party  there- 
to, but  making  a  new  attach  upon  one  of  the 
Utlgants. 

The  statement  of  the  principle  that  this 
court  is  one  of  appellate  Jurisdiction  only, 
and  that  to  admit  strangers  to  participate  in 
litigation  here  would  be  the  exerdse  of  origi- 
nal jurisdiction,  is  suffldent  to  dismiss  the 
motion  of  such  parties  from  further  con- 
sideration. 

[2, 1]  The  chief  question  to  be  dedded  is 
wh^lker  the  failure  to  serve  notice  of  appeal 
apoD  all  the  parties  who  appeared  in  the  cir- 
cuit court  prevents  the  jurisdiction  of  this 
court  attadilng  to  ttie  subject-matter.  It 


appears  to  be  conceded  by  all  parties  that  any 
one  whose  rights  may  be  Injuriously  affected 
by  a  modification  of  the  decree  Is  a  party  ad- 
verse to  the  one  appealing  and  should  be 
served  with  notice. 

It  Is  said  In  section  6650,  L.  O.  L.,  as  amend* 
ed  by  the  act  of  February  21,  1913  (Laws 
1913,  c.  97),  treating  of  this  sort  of  procedure, 
that: 

"Appeals  may  be  taken  to  the  Saprcme  Court 
upon  such  decrees  in  the  same  manner  and  with 
the  same  effect  as  in  other  cases  in  equi^,  ex- 
cept that  notice  of  appeal  must  be  served  and 
filed  within  aixty  days  from  the  entzy  of  the  de- 
cree." 

It  is  also  said  In  section  566,  L.  O.  Jj.,  that: 
"Unon  an  appeal  from  a  decree  given  In  any 
court  the  suit~  shall  be  tried  anew  upon  the 
transcript  and  evidence  accompanying  it." 

We  Bote  also  that  the  appeal  In  each  In- 
stance here  Is  from  the  decree  and  the  whole 
thereof,  so  that  the  entire  determination  of 
the  drctilt  court  Is  called  in  question.  In 
other  words,  the  adjustment  of  the  relative 
rights  of  ail  the  parties  concerned  before  the 
trial  court  respecting  the  waters  of  the  Che- 
waucan  river  Is  put  at  stake  by  the  appeals. 
This  necessarily  involves  the  examination  of. 
the  entire  question  and  all  the  Issues  of  the 
proceeding.  The  whole  affair  is  subjected  to 
readjustment,  If  we  have  jurisdiction  of  the 
same.  The  two  parties  appealing'  are  dissat- 
isfied with  the  settlement  in  the  circuit  court. 
They  want  more  water  op  more  favorable 
terms  for  the  use  of  what  they  have.  If  suc- 
cessful, this  means  that  the  award  to  other 
parties  will  be  disturbed  In  some  measure. 
The  enterprise  of  the  Portland  Irrigation 
Company,  for  Instance,  must  be  within  irri- 
gation limits  of  the  stream.  We  will  suppose 
that  this  appellant  Is  successful  in  securing 
a  modification  of  the  decree,  so  that  It  will 
acquire  more  water.  If  such  Is  the  result, 
it  will  pro  tanto  lessen  the  amount  which 
will  flow  down  the  stream  and  be  open  to  fu- 
ture appr(H»riation,  not  only  to  those  parties 
who  are  served  with  notice,  but  also  by  those 
who  are  not  served,  and  who  already  have 
or  may  hereafter  obtain  access  to  the  stream. 
The  fact  that  appropriations  for  certain 
tracts  of  land,  as  related  to  all  others  In- 
volved, have  been  established  by  the  decree, 
does  not  deprive  their  owners  of  the  right  to 
make  additional  af^rc^rlatlons  in  the  future, 
if  water  Is  there  to  be  appropriated  and  can 
be  applied  to  benefldal  uses.  This  is  true  of 
both  those  below  and  those  above  any  exist- 
ing approprlator.  Th<jse  below  him  are  en- 
titled to  the  water  in  excess  of  his  appropria- 
tion; those  above  him  are  entitled,  of  coarse, 
to  their  original  rights,  and  also  to  appro- 
priate water  otherwise  unappropriated,  and 
not  necessary  to  fill  his  quota. 

If  the  presence  of  these  parties  was  neces- 
sary for  the  exerdse  of  the  jurisdiction  of  the 
drcuit  court,  it  is  n<Mie  the  1^  essential  to 
the  exercise  of  the  limited  appelate  author- 
ity of  this  court  The  reason  Is  that  the  very 
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essence  of  any  decree  In  sacb  litigation  Is 
tbe  determination  of  the  relative  rights  of  the 
parties.  This  element  of  eadi  right  being 
relative  to  all  others  persists  from  the  begin- 
ning to  the  end  of  such  litigation,  so  that 
the  plaint  of  one  party  mnst  affect  all  others 
in  a  greater  or  less  degree. 

The  uses  to  which  water  may  be  put  are 
manifold  and  variable  and  fluctuate  as  much 
as  the  rise  and  fail  of  the  stream  Itself,  so 
that  it  is  Important  at  every  stage  of  the 
proceeding  for  the  court  to  have  before  it  ail 
whose  rights  attach  to  the  thing  submitted 
to  the  court  for  adjustment  This  quality  of 
variability  was  so  apparent  to  the  legislative 
power  that  it  has  provided  tn  section  6654,  Ij. 
O.  L.,  as  follows: 

"Within  six  months  from  the  date  of  the  de- 
cree of  the  circuit  court  determining  the  rights 
QpoQ  any  stream,  or  if  appealed  within  six 
months  from  the  decinion  of  the  Supreme  Court, 
the  Board  of  Control,  or  any  party  iatereeted, 
may  apply  to  the  circuit  court  for  a  rehearing 
upon  grounds  to  be  stated  in  tbe  application. 
Thereupon,  if  in  the  discretion  of  the  court  it 
shall  appear  that  there  are  good  grounds  for  the 
rehearing,  the  circuit  court,  or  judge  thereof, 
shall  mue  an  order  fixing  a  time  and  place 
when  such  application  shall  he  heard." 

[4]  This,  however,  does  not  alter  the  rule 
long  established  tn  respect  to  proceedinga  in 
this  court  that,  In  order  to  give  It  jurisdiction 
to  act,  the  notice  of  appeal  must  be  served 
upon  every  adverse  party. 

[I]  It  is  contended  that  this  Involves  such 
a  great  expense,  owing  to  the  large  number  of 
parties,  that  it  practically  destroys  the  right 
to  appeal.  This  privily,  however.  Is  not 
inherent  nor  constitutional.  It  exists  only  by 
virtue  of  the  statute,  and  if  the  application 
of  the  enactment  Is  burdensome,  It  Is  not  the 
province  of  the  courts  to  amend  the  same  or 
to  dispense  with  Its  requirements.  The  rem- 
edy must  1)6  found  In  the  legislative  branch  of 
the  government.  Moreover,  the  Code,  lA  sec- 
tion 550,  U  O.  L.,  as  amended  by  chapter 
319,  Laws  of  1913,  grants  the  privilege  of 
giving  oral  notice  of  appeal  In  opGa  court  at 
the  rendition  of  final  decree  which  certainly 
cannot  be  extraordinarily  expensive. 

[6]  Respecting  the  contents  of  the  notice 
of  appeal,  It  would  seem  that  such  a  docu- 
ment should  contain  enough  In  Its  tel-ms  to 
show  that  the  party  presenting  the  same  Is 
really  a  party  to  the  record  sought  to  be  re- 
versed or  modified.  Otherwise  any  stranger 
could  Intrude  upon  a  proceeding  without  hav- 
ing any  interest  whatever  in  the  same.  It 
would  more  widely  open  the  door  to  those 
who  come  before  the  court  under  the  designa- 
tion of  amlcl  curise,  when  in  reality  they  are 
bittw  partisans  or  "Greeks  bearing  gifts." 
So  far  as  the  terms  of  the  notices  before  us 
are  concerned,  they  might  have  been  given 
by  tbe  various  strangers.  It  Is  sufficient  for 
the  purposes  of  this  dedsioo,  however,  to  rest 
It  npon  the  principle  that  the  court  has  not 
acquired  jurisdiction  because  many'  of  the 


adverse  parties  have  not  been  sOTved  with 
notice  of  appeat 
The  appeals  must  be  dismissed. 

BEAN.  J..  ccHicurs  in  the  result  BENSON 
and  McCAMANT,  JJ.,  took  no  part  In  the  con- 
alderati<(n)  of  this  case. 

.  m  Or.  em 

THOMAS  et  al.  v.  THRUSTON. 
(Supreme  Court  of  Oregon.    March  12,  1918.) 

1.  Apprat,  and  Error  ^=3913— Obaiitbs  m 
Deed— Presdmption. 

Where  sheriff's  return  upon  order  to  bring 
in  new  parties  showed  that  E.  bad  succeeded  to 
rights  of  M.,  it  will  be  presumed  that  E.'s  wife, 
who  joined  him  in  demurring  to  complaint,  and 
who  is  named  as  a  proper  party  in  assignments 
of  error,  is  one  ot  grantees  in  deed  executed 
by  M. 

2.  Waters  and  Watbb  Coubses  «9l52(ll)— 
Use  of  Water  fob  Irbioatioit  —  Biema — 
Detbbhination  . 

In  suit  to  establish  relative  rights  to  use  of 
water  for  irrigation,  whether  a  part:f'B  inter- 
est wholly  coincides  with  that  of  plaintiffs  or 
defendant  is  not  very  important,  since  a  decree 
applicable  to  rights  of  each  should  be  rendered 
woere  justified  by  pleadings  and  evidence^ 

3.  Appbax.  and  Ebbor  (S=>414— Notice  of  Ap- 
peal—Ad  veebe  Parties. 

As  those  brought  in  by  dne  service  of  court's 
order  and  whose  demurrers  to  complaint  were 
sustained  were  adverse  parties  as  to  defendant, 
whose  motion  to  amend  his  answer  so  as  to  make 
demurrants  defmdants  in  the  suit  was  denied,  the 
Supreme  Court  acquired  no  jurisdiction  of  defend- 
ant's appeal  from  decree  after  trial  where  no  no- 
tice of  appeal  was  served  on  demurrants  in  view 
of  L.  O.  L.  S  providing  that  when  a  complete 
determination  of  a  controversy  cannot  be  had 
without  the  presence  of  other  parties,  the  court 
shall  cause  tnem  to  be  brought  in,  and  section 
558,  providing  that  the  appellate  court  may  re* 
view  any  intermediate  order  Involving  the  mer- 
its or  necessarily  affecting  the  judgment  or  d^ 
cree  appealed  from. 

I>^rtment  1.  ^peal  from  Clmiit  Court; 
Lake  County ;  Robert  Ot.  Morrow,  Judge. 

Suit  by  Ij.  Q.  Thomas  and  others  against 
E.  O.  Tbruston.  in  whicli  an  order  was  made 
requiring  others  to  be  brought  in  and  made 
parties  plaintiffs  or'  defendants.  From  de- 
cree rendered,  'Biraston  appeala  Appeal  dls< 
missed. 

A.  E.  Reames,  of  Medford,  in  this  court 
only  (U  F.  Conn,  of  Lakevlew,  on  the  brief), 
for  appellant  W.  Lair  Thompson,  of  Port- 
land, for  respondents. 

PER  CURIAM.  This  suit  was  begun  July 
22. 1908,  to  restrain  the  destruction  of  a  dam 
built  in  Cogswell  creek,  Lake  county.  Or.,  at 
the  bead  of  an  irrigating  ditch  which  divert- 
ed from  that  stream  water  and  conducted  It 
to  the  plaintiffs'  lands  where  It  was  used  for 
raising  crops.  An  amended  complaint  was 
filed  October  22,  1006,  and  an  answer  waa 
put  In  April  5.  1909,  when  the  defendant  fil- 
ed his  affidavit,  showing  that  designated  per- 
sons were  asserting  rights  to  the  use  of  wa- 
ter from  that  creek.  The  deftodanfs  cotmBet 
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tberenpon  moved  that  the  pencHU  bo  Indicat- 
ed be  brought  In  and  made  partlea,  as  plaln- 
tlffa  or  defendants.  A  reply  was  filed  Ma7 
10,  1900,  when  the  plaintiff  L.  G.  Thomas 
iat»niA^  a  counter  aflidavlt  (^posing  the 
making  of  the  persons  named  as  parties. 
Two  days  thereafter  the  defendant  filed  a 
nq^onental  and  amended  affidavit,  Indlcat- 
Ing  the  interest  of  the' designated  persons  in 
the  subject-matter  of  tbs  suit  An  order  was 
made  by  the  court  December  27,  1910»  re- 
quiring that  there  should  be  brought  In  and 
made  parties,  as  plaintiffs  or  defendants, 
Anna  McGrath,  George  Barrli«t(H),  Wm.  Bar- 
rlngton,  Eliza  McC^eady,  and  D.  B.  Bender- 
son,  or  tbe  grantee  or  successor  In  Interest 
of  either,  and  that  a  copy  of  tbe  order,  certi- 
fied by  the  clerb,  should  be  served  by  tbe 
Bherlff  upon  the  persons  so  named,  who  were 
commanded  to  appear  and  plead  on  or  before 
March  1,  19U.  The  return  of  that  officer 
shows  that  he  served  a  duly  certified  copy  of 
die  order  upon  H.  yemon  and  Ed  Hartzog, 
the  successors  In  interest  of  Anna  McGrath ; 
that  he  also  delivered  a  like  copy  thereof  to 
all  the  other  persons  named  therein,  except 
EUza  McCready,  who,  after  diligent  search 
and  inquiry,  he  was  unable  to  find  in  the 
state  of  Oregon,  and  that  he  further  served 
a  copy  of  the  order  on  all  the  original  par- 
ties to  this  suit,  except  the  plaintiff  Lewis  E. 
McGuUey,  whom  he  was  unable  to  find  In  the- 
state,  but  learned  he  was  absent  therefrom. 
D.  E.  Henderson  on  April  3, 1911,  filed  a  dis- 
claimer showing  he  had  never  asserted  a 
right  to  or  Interest  in  the  use  of  any  of  the 
water  In  Cogswell  creek.  On  the  10th  of 
that  month  Eliza  McCready,  formerly  ElUza 
Barrington,  George  Barrlngtoo,  and  W.  J. 
Moore,  as  guardian  of  the  estate  of  Wm. 
Barrington,  a  minor,  demurred  to  the  amend- 
ed complaint,  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
suit  against  either  of  them.  At  the  same 
time  Hurley  Vernon,  ^ma  E.  hartzog,  and 
Ed  Hartzog,  her  husband,  as  the  successors 
In  Interest  of  Anna  McGrath,  also  demurred 
to  that  pleading  for  the  same  reason.  Pur- 
suant to  a  declaration  made  by  the  court 
that  all  subsequent  matters  relating  to  the 
suit  should  be  submitted  to  the  judge  of  an- 
other circuit  court,  a  stipulation  was  entered 
into  August  29,  1911,  by  the  plaintiffs'  attor- 
ney and  counsel  for  the  parties  who  had  de- 
murred to  the  amended  complaint,  that  these 
demurrers  should  be  considered  upon  briefs 
by  the  judge  of  the  circuit  court  for  Jackson 
county  at  chambers,  who  was  thereby  au- 
thorized to  determine  the  same  and  make  the 
necessary  orders  thereat,  whereupon  all  the 
papers  including  written  arguments  were 
sent  to  that  judge,  who,  after  due  examina- 
tion, made  an  order  sustaining  the  demur- 
rers. Hie  defendant's  counsel  on  January 
10,  1913,  served  upon  all  the  interested  par^ 
Ues  a  motion  ft>r  leave  to  file  an  amended  an- 
Kwer,  and  asked  that  his  pleading  be  altered 


so  as  to  make  the  parties  who  had  demurred 
to  the  amended  complaint  defendants  In  the 
suit.  This  motion  by  agreement  of  the  par- 
ties was  transmitted  to  the  judge  of  the  cir- 
cuit court  for  Jackson  county,  who,  on  July 
8,  1013,  denied  the  application.  Thereafter 
the  cause  was  tried  resulting  In  a  decree 
from  which  the  defendant  undertook  to  ap- 
peal by  serving  a  notice  thereof  upon  the 
original  plalntlffB  and  their  attorney  and  by 
giving  the  required  undertaking.  The  plain- 
tiffs' counsel  moved  to  dismiss  the  appeal  be- 
cause the  notice  was  not  served  upon  Eliza 
McCready,  George  Barrington,  Wm.  Barring- 
ton,  W.  J.  Moore,  as  guardian  of  the  latter, 
Anna  McGrath,  or  Hurley  Vernon,  Elma  E. 
Hartzog,  and  Ed  Hartzog,  as  successors  In  In- 
terest of  Anna  McGrath,  or  p.  B.  Henderson, 
or  upon  either  thereof,  or  upon  his  or  th^r 
attorney.  This  motion  was  temporarily  de- 
nted by  this  court,  with  leave,  however,  to 
renew  the  application  at  the  argument  of  the 
cause  on  the  merits,  when  It  was  again  In- 
sisted by  plaintiffs'  counsel  that,  by  reason  of 
the  failure  thus  to  serve  the  notice  of  appeal 
upon  thcf  persons  last  named,  no'  jurisdiction 
of  the  cause  was  obtained. 

The  question  to  be  considered  is  whether 
or  liot  the  interest  of  such  persons.  In  rela- 
tion to  the  decree  which  has  been  brought  up 
for  review,  Is  In  conflict  with  a  modification 
or  a  reversal  thereof.  The  Victorian,  24  Or. 
121,  32  Pac.  1010,  41  -Am.  St;  Bep.  83&  See, 
also,  Van  Zandt  v.  Parson,  81  Or.  458,  169 
Pac.  1153,  where  other  like  dlacnssions  upon 
this  subjed;  are  collated.  One  of  the  errors 
assigned  in  the  abstract  of  tbe  defendant's 
counsel  reads  in  part: 

"That  the  court  erred  in  denying  appellant's 
motion  •  •  •  f or  permiasion  to  file  an 
amended  answer,  setting  up  appellant's  rights 
as  against  the  new  parties,  Elma  E.  Hartzog, 
Ed  Hartzog,  Hurley  Vernon,  George  Bnrring- 
ton,  William  Barrington,  and  Eliza  McCready, 
for  the  reason  that  said  parties,  and  each  of 
tliem,  were  necessary  parties  to  the  adjudica- 
tion, and  without  whose  presence  the  rights  of 
the  respective  parties,  to  the  waters  of  said 
stream,  could  not  be  aajudicated." 

"Tbe  court  may  determine  any  controversy 
between  parties  before  it,  when  it  can  be  done 
without  prejudice  to  the  rights  of  others,  or  by 
saving  their  rights;  but  when  a  complete  de- 
termination of  the  controTersy  cannot  be  had 
Without  the  presence  of  other  parties,  the  court 
shall  cause  them  to  be  brought  in.*'  Section 
41,  L.  O.  L. 

The  defendant's  affidavits  in  support  of  his 
motion  to  bring  In  other  parties  describes  the 
real  property  ovmed  by  Anna 'McGrath,  and 
states  that,  at  the  commencement  of  this  suit 
and  for  four  years  prior  thereto,  she  and  her 
grantors  were  using  and  claiming  a  right  to 
appropriate  a  part  of  the  waters  of  Cogswell 
creek  to  the  Irrigation  of  her  land,  giving  the 
point  of  diversion  as  located  above  the  head 
of  the  ditch  owned  by  the  plaintiffs  and  th« 
defendant 

[1 1  The  return  of  tbe  sheriff  indorsed  upon 
the  order  to  bring  In  new  parties  shows  that 
H.  Vernon  and  Ed  Hartzog  had  succeeded 
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to  the  rights  of  Anna  HcGrath.  As  Elma  E. 
Hartzog  Joined  her  hnsband.  Ed  Hartzog,  In 
denmrriuK  to  the  am^ded  complaint,  and  as 
she  Is  also  named  In  the  assignment  of  errors 
as  a  proper  part?,  It  must  be  assumed  sbe 
is  one  of  the  grantees  named  In  a  deed  exe- 
cuted by  Anna  MoGrath,  or  that  she  succeed- 
ed to  her  interest  wholly  or  In  part  to  the 
land. 

The  defendant's  affidavit  also  states  that 
George  and  William  Barrlngton,  who  are 
minors,  and  Elizabeth  McCready  own  speci- 
fied parcels  of  real  property,  and  for  more 
than  three  years  they  have  been  and  are  using, 
under  a  claim  of  right,  a  part  of  the  waters 
of  the  creek  In  Irrigating  their  lands,  by  an 
extpnslon  of  the  Anna  JlcGrath  ditch. 

The  affidavit  further  shows  that  D.  B.  Hen- 
dersou  is  the  owner  oC  particularly  described 
land,  and  at  the  commencement  of  this  suit 
he  was  diverting,  from  a  tributary  of  Cogs- 
well creek,  water  and  using  it  under  an  as- 
sertion of  right  In  irrigating  his  premises  by 
means  of  a  ditdi  dug  further  up  the  stream 
than  the  ditches  of  the  plaintiffs  and  of  the 
defendant. 

In  Hough  v.  Porter,  51  Or.  318,  95  Pac.  732, 
98  Pac.  1083,  102  Pac.  728,  which  was  a  suit 
to  determine  the  right  to  the  use  of  flowing 
water  for  irrigation  purposes,  it  was  held 
that  under  section  -41,  L.  O.  L.,  the  court 
properly  exercised  Its  discretion  and  was  au- 
thorized to  make  an  order  requiring  all  In- 
terested parties  to  submit  their  claims  for 
adjudication. 

In  Williams  v.  Pacific  Surety  Co.,  66  Or. 
151,  155,  127  Pac.  145,  131  Pac.  1021,  132 
Pac.  959,  133  Pac.  1186,  It  was  ruled  that 
while  at  common  law  only  one  Judgment 
could  be  given  in  favor  of  all  plaintiffs  or 
defendants,  the  c6urt,  under  section  41,  L. 
O.  L.,  might  give  judgment  for  or  against  one 
or  more  of  several  defendants,  or  for  or 
against  one  or  more  plaintiffs,  as  justice 
might  require,  and  determine  the  ultimate 
rights  of  the  parties  between  themselves. 

[2]  In  a  suit  to  establish  relative  rights  to 
the  use  of  water  for  Irrigation,  while  there 
may  be  a  community  of  Interest  between  the 
plalntills  or  the  defendants,  adverse  claims 
may  possibly  arise  between  parties  of  the 
game  class  In  which  case  each  becomes  an. 
Ishmael,  for  "his  hand  will  be  against  ev- 
ery man,  and  every  man's  hand  against  him." 
In  such  a  suit  whether  a  party's  interests 
wholly  coincides  with  that  of  the  plaintiffs 
or  the  defendants  is  not  so  very  important, 
ednce  a  decree  applicable  to  the  rights  of  each 
to  the  use  ol  water  for  the  purpose  spedfled 
should  be  made  when  it  Is  justified  by  the 
avermmts  of  the  ideadlngs  and  sahstantl- 


ated  by.  the  evidence;  even  if  the  final  deter- 
mination be  prejudicial  to  one  mwe  par- 
ties of  the  same  class. 

It  will  be  home  in  mind  that  <me  of  the 
plaintifFs  filed  an  affidavit  against  the  mak- 
ing of  an  order  to  bring  in  new  parties.  In 
view  of  this  hostility  it  la  not  reasonable  to 
suppose  that,  in  the  absence  of  a  command  by 
the  court  to  that  effect,  the  complaint  would 
bave  been  amended  so  as  to  charge  the  par- 
ties who  were  ordered  to  be  brought  In  with 
any  infringement  of  the  plaintiffs'  right  to 
the  use  of  water  for  Irrigation.  No  alteration 
having  been  made  in  this  respect  In  the  plain- 
tiffs' primary  pleading,  the  demurrers  Inter- 
posed thereto  by  the  new  parties  were  neces- 
sarily sustained.  This  action  did  not  leave 
the  drfendant  remediless,  and  his  counsel  tak- 
ing advantage  of  the  situation  moved  for 
leave  to  amend  the  answer  so  as  to  charge 
the  parties  who  had  been  brought  in  with  the 
ase  of  ^vater  to  his  prejudice  frwn  the  creek 
for  irrigation,  which  motion  was  denied.  If 
the  notice  of  appeal  had'  been  served  ujwn  the 
new  parties,  it  would  have  been  necessary.  In 
reviewing  the  decree,  If  the  alleged  error  had 
been  assigned,  to  consider  the  action  of  the 
court  in  denying  the  motion,  and  If  it  were 
found  that  discretion  had  been  abused  In  this 
particular  a  reversal  of  the  decree  would 
have  be^  inevitable,  and  the  cause  could 
have  been  remanded  to  correct  the  error,  tor 
an  appeal  brings  up  all  Intermediate  orders 
that  have  been  made  preceding  the  final  dis- 
position of  the  cause.   U  O.  U  8  558. 

[3]  Pursuant  to  due  service  of  the  court's 
order,  the  parties  who  were  thus  brought  in, 
except  D.  E.  Henderson,  demurred  to  the 
amended  complaint,  thereby  appearing  In 
the  suit  In  sustaining  the  demurrers,  the 
parties  who  Interposed  them  remain  as  such 
until  the  decree  rendered  herein  passes  be- 
yond the  possibility  of  a  reversal  or  modifi- 
cation. It  is  safe  to  predict  that  the  parties 
ordered  to  be  brought  in  opposed  a  judicial 
investigation  of  their  alleged  rights  to  the  use 
of  the  waters  of  Cogswell  creek. 

If  the  notice  of  appeal  had  been  served  up- 
on them,  and  the  action  of  the  court  In  re- 
fusing to  permit  the  defendant  to  amend  his 
answer  so  as  to  charge  them  with  interfering 
with  his  right  to  the  use  of  the  water  of 
that  stream  bad  been  set  aside,  the  Interests 
of  the  new  parties  in  rehitlon  to  the  final  de- 
termination would  necessarily  have  been  In 
conflict  with  a  modlflcatl<Hi  or  reversal 
sought  by  the  appeal,  and  hence  they  are  ad- 
verse parties,  a  failure  to  serve  whom  with 
the  notice  of  the  appeal  did  not  confer  npon 
this  court  jurisdiction  of  the  cause,  and  tOx 
that  reason  the  appeal  Is  dismissed. 
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OABRIKER  et  nx.  v.  LAKE  COUNTY  et  al. 

(Snpreme  Court  of  Oresoa.    March  12,  1818.) 

Statutes  <&=a35%~LocAL  Laws— Iititzatitx 
— PowEBs  OF  People  of  Oouhtt. 
Const,  art  4,  $  la,  providing  that  the  initia- 
ttve  and  referenaum  powers  reserved  to  the  peo- 
ple hj  the  Constitution  are  further  reserved  to 
the  legal  voters  of  ever;  municipality  and  dis- 
trict, as  to  ail  local,  speciaL  and  municipal  leg- 
islation of  ever^  character  in  and  for  their  re- 
spective municipalities  and  districts,  does  not 
confer  on  the  voters  of  a  county  power  to  adopt 
a  law,  autboriziug  the  county  court  to  levy  taxes 
for  the  payment  of  bounties  on  jackrabbits,  in 
the  absence  of  any  enabling  act  passed  by  the 
Legislature,  or  by  the  people  of  the  whole  state 
granting  such  power  to  the  people  of  a  county. 

D^mrtmeDt  1.  Appeal  from  Circuit  Court, 
Lake  County ;  L.  F.  Conn,  Judge. 

Suit  by  L.  A.  Carriker  and  wife  against 
Lake  County  and  others.  From  a  decree  in 
favor  of  plaintifCs,  defendants  appeaL  Af- 
flrmed. 

This  salt  Involves  the  qoesti(m  of  'irhether 
the  voters  of  Lake  county  can,  In  the  exer- 
cise of  the  Initiative  and  without  an  enabling 
act,  enact  a  law  authorizing  the  county  court 
to  levy  taxes  for  the  payment  of  bounties  on 
Jackrabblts.  '  A  petition  was  signed  by  more 
than  15  per  cent  of  the  let^l  voters  residing 
In  LaKe  county  and  filed  with  the  secretary 
of  state  on  July  7,  1916,  asking  that  a  pro- 
posed m^ure  providing  for  the  levying  of 
taxes  for  the  payment  of  bounties  on  Jack- 
rabbits  killed  In  Lake  county,  be  submitted 
to  the  voters  of  that  county  at  the  regular 
biennial  election  to  be  held  on  Novouber  7, 
1016.  The  title  and  first  two  sections  of  the 
measure  read  as  follows: 

"An  act  to  authorize,  empower  and  direct  the 
county  court  of  Lake  county,  Oregon,  to 
provide  for  the  payment  of  a  bounty  for  the 
Killing  of  jackrabbite  in  Lake  county,  Ore- 
gon, by  the  residents  of  said  county;  to  levy 
a  sufficient  tax  for  the  payment  of  such  boun- 
ty, and  directing  the  payment  of  the  same 
from  the  general  fund  of  the  county  if  such 
levy  be  not  made;  and  to  prescribe  regula- 
tions for  the  manner  of  making  the  necessary 
proof  of  the  number  of  rabbits  killed  and  the 
roles  under  which  such  bounty  shall  be  paid. 
"Be  it  enacted  by  the  people  of  the  county  of 

Z^e,  state  of  Oregon: 

"Section  1.  That  the  coonty  court  of  Lake 
county,  Oregon,  be,  and  it  is  hereby  authorized, 
empowered  and  directed  to  order  paid  from  the 
general  fund  of  said  county,  or  from  a  special 
fund  created  for  that  purpose  by  the  said  county 
court,  the  sum  of  Sve  cents  for  each  jackrabbit 
that  may  be  killed  within  the  boundaries  of 
Lake  county,  Oregon,  by  residents  of  said  coun- 
ty, from  and  after  the  taking  effect  of  this  act 

"Sea  2.  It  shall  be  the  duty  of  said  county 
court,  at  the  regular  term  thereof  for  the  pur- 
pose of  levying  taxes,  to  compute  the  estimated 
expenditure  for  the  purpose  of  this  act  for  the 
ensuing  year,  and  to  make  a  sufficient  levy,  ei- 
ther as  a  general  county  tax  or  a  special  .'Rab- 
bit Bounty  Tax,'  to  cover  such  estimate:  Pro- 
vided, tluit  shotud  the  amount  so  levied  in  any 
one  year  be  Insufficioit  to  pay  the  earned  boanly 
for  that  year,  or  should  the  said  county  court 
ftil,  neglect  or  refuse  to  make  such  levy,  the 


bounty  provided  for  In  this  act  shall  he  paid 
from  the  general  fund  of  the  said  county." 
See  chapter  4,  Uiws  1917. 

The  remaining  sections  relate  to  the  man- 
ner of  making  proof  of  claims,  and  to  the 
payment  of  bounties.  The  measure  was  sub- 
mitted to  the  voters  of  Lake  county  pursu- 
ant to  the  petition.  There  were  1,049  votes 
for  and  589  against  the  measure.  On  De- 
cember 9,  1916.  the  county  cburt  made  a  tax 
levy  to  meet  the  county  expenses  estimated 
for  the  ensuing  year,  including  a  tax  "for 
Jackrabbit  bounty  fund — 4.8  mills."  If  all  the 
taxes  had  been  paid  the  levy  made  by  the 
county  court  would  have  produced  the  fol- 
lowing amounts: 

For  Jackrabbit  bounty  946,217  27 

For  general  school  purposes...   32.028  M 

For  general  road  purposes   21,803  31 

For  all  county  purposes  including  pay- 
ment of  Lake  county's  portion  ol  sUte 
tax    79430  23 

The  coxuity  assessor  extended  the  total 
levy,  on  the  assessment  rolls,  against  all  the 
taxable  property  In  Lake  county,  and  the 
Bheriif  proceeded  to  attempt  to  collect  all  the 
taxes  levied -by  the  county  court,  including 
the  tax  levied  for  the  purpose  of  paying^  boun- 
ties on  Jackrabhits.  The  plaintiffs,  who  are 
taxpayers  residing  In  Lake  county,  paid  all 
their  taxes  except  the  rabbit  bounty  tax,  and 
then  brought  this  suit  to  enjoin  the  collection 
of  the  rabbit  bounty  tax.  The  trial  court 
overruled  a  demurrer  to  the  complaint.  The 
defendants  declined  -  to  plead  further,  and  a 
decree  was  entered  canceling  the  Jackrabbit 
bounty  tax,  and  enjoining  the  county  officers 
from  collecting  it..  The  defendants  appealed. 

T.  S.  McKlnn^,  Dlst  Atty..  of  Idkevlew, 
and  Wm.  S.  U'Ren*  of  Portland  (Arthur  D. 
Hay,  of  Lakevlew,  on  the  brief),  for  appel- 
lants. W.  Lair  Thompson,  of  Portland,  tor 
respondents. 

HARRIS,  J.  (after  stating  the  facts  as 
above).  Article  9,  §  3,  of  the  state  Constitu- 
tion provides  that  "no  tax  shall  be  levied  ex- 
cept in  pursuance  of  law."  Unless  the  Jack- 
rabbit bounty  tax  was  levied  "in  pursuance 
of  law"  it  would  contravene  the  Constitution, 
and  therefore  would  be  invalid.  There  Is 
no  law  authorizing  the  levy  of  the  tax  in 
question,  unless  It  can  be  said  that  the  meas- 
ure voted  upon  by  the  people  of  Lake  county 
became  a  law  when  a  majority  of  the  voters 
by  their  ballots  registered  their  approval  of 
the  measure  on  election  day.  The  validity  of 
the  measure  depends  upon  whether  the  voters 
bad  power  to  enact  It  into  a  law  for  Lake 
county.  No  act  has  ever  been  passed  by  the 
Legislature  or  by  the  people  of  the  whole 
state  granting  unto  the  voters  of  a  county 
tiie  right  to  enact  a  Jackrabbit  bounty  law 
for  themselves.  It  Is  argued  by  the  defend- 
ants that  article  4,  section  la,  of  the  state 
Constitution  of  Itself,  without  the  aid  of  an 
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enabling  act  passed  by  the  Legislature  or  by 
the  people  of  the  whole  state  In  the  exercise 
of  the  InltlatlTe,  grants  to  the  people  of  a 
county  the  power  to  pass  a  law  for  their 
county.  The  Instant  case  Is  controlled  by 
Rose  V.  Port  of  Portland,  82  Or.  541,  556.  557, 
162  Pac.  498,  503,  where  we  held  that: 

"Both  eecttons  [article  4,  §  la,  and  article  2, 
of  the  state  Coustitutionl  recognize  the  ne- 
cpssity  of  a  chatter  as  the  measure  of  the  leg- 
islative power  to  be  exercised  by  corporations 
aod  both  sections  contemplate  that  no  local  sub- 
division of  governm'ent  except  cities  and  towns 
can  appropriate  legislative  power  onto  itself." 

And  that: 

"No  subdivision  of  government  like  a  port  or 
district  can  exercise  power  unless  that  power  is 
first  granted  by  some  lawmakers  authorized  to 
legislate  that  power  to  the  municipality  or  dis- 
trict." 

Although  the  municipality  In  Rose  v.  Port 
of  Portland  was  a  port,  and  the  municipality 
in  the  Instant  case  Is  a  county,  nevertheless 
the  legal  principle  involved  is  Identical  In 
both  cases.  The  opinion  in  Rose  v.  Port  of 
Portland  was  the  unanimous  opinion  of  this 
court,  and  represented  the  careful  and  delib- 
erate judgment  of  all  Its  members;  and 
therefore  for  the  reasons  stated  In  that  opin- 
ion and  on  the  authority  of  that  precedent 
and  of  Barber  t.  Johnson,  167  Pac.  800,  we 
hold  that  the  voters  of  Lake  county  were 
without  power  to  authorize  the  tax,  and  that 
the  iackrabbit  bounty  measure  Is  void. 

The  demurrer  to  the  complaint  was  proper- 
ly overruled,  and  the  decree  Is  affirmed. 

McBRIDD,  a  J.,  and  BUENETT  and 
MOORE,  JJ..  concur. 


(87  Or.  657) 

COOPER  V.  FOX  et  aL 
(Supreme  Court  of  Oregon.    March  12,  191S.) 

1.  Mdnicipai,  Cobporations  «=»986— Coun- 

TY  Roads— JUBXBDICTION  07  COUNIT  CoUBT 

—Exclusion  or  Ihtebfebence  bt  Cut— 
Statutes. 

Under  Laws  1917,  p.  588,  S  2,  and  page 
613,  §S  2,  5,  7,  10,  and  24,  relating  to  county 
roads,  control  thereof,  and  taxation  therefor, 
a  county  court  has  exclusive  jurisdiction  over 
all  county  roads  within  the  county,  necessarily 
excluding  the  right  of  every  municipal  corpo- 
ration through  whose  limits  such  highways 
extend  from  interfering  therewith,  and  neither 
a  city  nor  its  officers  can  superintend  the  out- 
lay of  any  money  raised  by  municipal  taxation 
for  maintenance  of  streets,  etc.,  in  improving 
a  county  road  within  its  borders. 

2.  Highways  €=>105(2)  —  Delegation  or 

POWEB  TO  lUPROVE— LlUITATION  OF  BXBS- 
0I8B  TO  OOUNTT  OFFICEBS— STATUTE. 
The  delegation  of  power  to  the  county 
court,  by  Laws  1917,  p.  5S8,  §  2,  to  improve  a 
county  road,  limits  its  exercise  to  the  specified 
author!^,  thereby  excluding  the  coundlmen  of 
a  dty  or  any. other  officer  or  person,  except  as 
assistant  to  a  member  of  the  county  court  or 
other  county  officer. 

In  Banc.  Appeal  from  drcnlt  Court,  Cla(^ 
amas  County;  George  R.  Bagley,  Judg& 
Suit  by  Julia  Ooopor  against  D.  B.  Fox, 


stdntltuted  for  A  King  Wilson,  deceived, 
M.  Dedzuu  and  others,  and  the  CSty  of  Dswe- 
go,  Cladcamas  County,  Or.,  to  enjoin  threat- 
ened outlay  ot  money  In  improving  county 
road  within  dty.  From  a  decree  granting 
the  relief  prayed,  d^endants  appeal.  Af- 
firmed. 

Jos.  E.  Hedges,  of  Oregon  dty,  for  ap- 
pellants. Wm.  M.  Stone,  of  Oregon  City,  for 

respondent 

MOORE,  J.  The  evidence  received  at  the 
trial  supports  the  findings  of  fact  made 
by  the  court  to  the  effect  that  by  an  exercise 
of  initiative  power,  the  city  of  Oswego  was 
Incorporated  January  15,  1910 ;  that  about 
40  years  prior  thereto  a  county  road,  extend- 
ing from  Oregon  City  northerly,  was  laid 
out  and  established  across  land  now  in- 
cluded within  that  city,  which  part  of  the 
highway  in  such  municipality,  though  there 
designated  as  Front  street,  always  has  since 
It  was  laid  out  been  used  by  the'  public,  and 
Is  subject  to  the  Jurisdiction  and  control  of 
the  county  court  of  Clackamas  county;  that 
the  plaintiff  la  a  taxpayer  of  the  city  of  Os- 
wego, and  the  defendants,  aside  from  the 
municipality,  are  the  mayor  and  coundlmen 
thereof  respectively,  and  a  contractor;  that 
for  the  past  four  years  there  has  been  levied 
on  all  assessable  property  in  that  dty,  pur- 
suant to  the  provisions  of  Its  charter,  an  an- 
nual tax  of  10  mills  on  the  dollar,  a  part  of 
whldi  exaction  has  been  set  aside  for  the 
maintenance  and  repair  of  streets  and  side- 
walks ;  that  there  Is  now  on  hand  for  sudi 
purpose  $4,016,  of  which  sum'  about  $900  was 
received  by  the  city  from  the  county  conrt 
of  that  county  as  the  share  dtie  the  munic- 
ipality of  the  public  road  fund;  that  on 
August  10,  1917,  an  ordinance  was  enacted 
and  approved  providing  for  the  improvement 
of  Front  Street  according  to  plans  and  epecl- 
Scatiotts  thereof,  and  the  payment  of  a  part 
of  the  costs  thus  to  be  incurred  from  the 
fund  so  raised  by  taxatl<m;  and  that  pursuant 
to  such  legislation  the  defendant  contractor 
proposed  to  do  the  required  work  t<a  $2,766.- 
90,  and  such  executive  offlcnrs  aco^>ted  tbe 
bid  and  threatened  to  enter  into  a  contract 
with  him  for  sa&i  Invrov^nent  As  a  con- 
clusion of  law  the  court  also  found  that  no 
part  of  the  sum  of  money  so  raised  by  levy 
of  the  municipal  tax  could  leigally  be  used  In 
ImivoTlng  Front  street,  which  highway  waa 
a  county  road,  and  jiot  a  dty  street 

It  satisfactorily  appears  that  no  part  ct 
the  county  road  within  the  dty  <tf  Osw^^ 
and  thffle  known  as  Fnmt  street,  was  ever 
vacated,  or  Jurisdiction  thereof  abandoned 
by  the  county  court  Clackamas  county. 
If  the  exp&tae  to  be  incnrred  by  Improving 
that  part  ot,  the  hlj^way  within  the  dty  liad 
been  attempted  to  be  liquidated  by  a  fund  to 
be  raised  by  a  special  assesnment  of  the  real 
property  abutting  upon  the  county  road,  for 
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t&e  benefit  supposed  to  be  conferred,  tlie  pro- 
ceedings would  have  been  wholly  futile.  Oolo 
v.  Seaside,  80  Or.  73.  156  Paa  569;  CSirlstle 
T.  Bandon.  82  Or.  481,  162  Pac.  24a 

Eicerpts  from  statutes  which  are  deemed 
to  be  Involved  herein  will  be  set  forth: 

"AU  coDD^  roada  shall  be  trader  the  anper- 
visioo  ot  the  county  court  wherein  said  road  is 
located.  Eaeh  county  court  within  tbia  state 
shall  have  the  authority,  and  it  shall  be  its 
duty,   to   8upernse,   control   and   direct  the 

*  *  *  maintenance  and  keeping  in  repair,  im- 
provement and  vacation  of  all  county  roads 
within  its  county,  and  to  prescribe  the  methods 
and  manner  of  working,  improving  and  repair- 
ing the  some.  •  •  ♦  The  powers  herein  giv- 
en may  be  exercised  directly  by  the  court,  or 
through  some  one  of  its  members  designated 
for  that  purpose,  with  the  aid  of  necessary  as- 
sistants."   Gen.  Laws  Or.  1917,  c.  295,  S  2. 

"On  and  after  January  1,  1918,  the  offices  of 
road  supervisor  and  road  master,  as  fixed  and 
defined  by  taw  prior  to  the  taking  effect  of  this 
Act,  shall  be  and  are  hereby  abolished,"  Gen. 
Uws  Or.  1917,  c.  299,  S  2. 

"The  county  court  shall  employ  such  deputy 
roadmasters,  patrolmen  and  assistants  as  may 
in  its  judgment  be  necessary  to  enable  the  road* 
master  to  perform  his  duties  expeditiously  and 
economically."    Id.  S  5. 

"It  shall  be  the  duty  of  the  county  roadmas- 
ter  and  his  deputies  and  asaistants  *  *  *  to 
Buperintend  all  work  done  upon  the  roads  and 
bridges  within  the  county,  whether  done  under 
contract  or  otherwise.  *  *  *  To  discharge 
and  perform  all  duties  that  are  imposed  upon 
road  sapervisors  by  any  law  of  tiiia  state." 
Id  j  7. 

"Each  county  court  at  the  September  term 
thereof,  shall  so  arrange  the  road  districts  of 
the  county  aa  to  conform  to  the  provisions  of 
this  section.  •  ♦  *  Provided,  tbat  all  road 
districts  formed  under  the  provisions  of  this 
act  shall  be  formed  from  contiguous  territory: 
Provided  further,  that  every  incorporated  city 
and  town  shall  constitute  a  separate  road  dis- 
trict."  Id.  S  10. 

"The  county  court  may  levy  a  tax  not  to  ex- 
ceed ten  mills  on  the  dollar  on  ail  taxable  prop- 
erty of  sach  county,  at  the  time  of  making  the 
annual  tax  levy,  which  shall  be  set  apart  in  the 
county    treasury   as   a   general   road  fund. 

*  *  *  Said  tax  shall  be  paid  in  money,  and 
levied  and  collected  in  the  same  manner  as 
other  county  taxes  are  levied  and  collected,  and 
when  so  collected  shall  be  used  for  road  pur- 
poses only,  as  provided  in  this  act,  and  seventy 
per  cent,  thereof  shall  be  apportioned  to  the 
several  road  districts,  including  districts  cora- 

rised  of  incorporated  cities  and  towns."  Id. 
24. 

As  these  statutes  contained  no  emergency 
clauscB,  they  went  into  effect  90  days  after 
February  19,  1917,  when  the  Legislature  ad- 
journed, or  May  20,  1917.  Const.  Or.  art  4, 
I  28. 

[1]  From  these  selections  It  will  be  seen 
that  the  county  court  has  esclusive  Jurisdic- 
tion over  all  county  roads  within  the  county, 
thereby  necessarily  excluding  the  right  of  ev- 
ery municipal  corporation  through  whose  lim- 
its such  highways  may  extend  from  interfer- 
ing therewith.  The  city  of  Oswego  cannot,  as 
an  independent  agency  of  the  state,  nor  can 
any  of  Its  officers,  superintend  the  outlay  of 
any  money  raised  by  taxation  in  Improving  a 
coonl^  road  within  Its  borders. 

[2]  The  prayer  of  the  complaint  herein 


does  not  ask  that  the  defendants  be  enjoined 
from  expending  any  part  of  the  $900  received 
front  Clackamas  county  In  repairing  the 
highway  known  as  Front  street  in  the  city  of 
Osw^o,  and  the  decree  rendered  conforms 
to  sudi  request  The  right  of  any  officer  of 
the  municdpality,  unless  specially  appointed 
by  the  county  court  to  assist  it  or  one  of  its 
members  or  other  officer  of  the  court,  to 
superintend  the  outlay  of  any  part  of  the 
money  so  received  from  the  county,  may  well 
be  doubted.  It  will  be  remembered  that  the 
authority  to  Improve  a  county  road  Is  vested 
In  the  county  court,  which  power  may  be  ex- 
ercised by  that  tribunal,  or  by  one  of  Its 
members  designated  for  that  purpose  with 
the  aid  of  necessary  assistance.  Gen.  Laws 
Or.  1917,  c.  295,  I  2.  Thi&  delegation  of 
power  necessarily  limits  its  exercise  to  the 
authority  specified,  thereby  excluding  the 
a>uncllmen  of  a  dty  or  any  other  oflScer  or 
person,  except  as  an  assistant  to  a  member 
of  the  county  court  or  other  county  officer. 
That  part  of  the  decree,  however,  will  not  be 
disturbed,  for  It  is  quite  probable  that,  since 
the  outlay  of  the  money  which  was  received 
from  the  county  was  not  enjoined,  the  $000 
may  have  been  expended  by  or  under  the  di- 
rection of  a  city  officer. 

It  Is  not  necessary  to  Inquire  whether  or 
not  a  municipal  corporatlOTi  can  legally  ap- 
propriate money  which  has  been  raised  by 
direct  taxation  to  aid  in  repairing  a  county 
road  within  its  corporate  limits,  when  the 
county  court  or  some  member  thereof,  or 
other  county  officer,  superintends  the  im- 
provement, for  that  question  Is  not  before  us. 

As  the  highway  undertaken  to  be  improv- 
ed herein  Is  a  county  road  which  has  nerer 
heen  vacated  by  the  county  court,  upon  con- 
dition that  the  street  was  to  be  kept  open 
and  In  repair  for  public  use  by  the  munici- 
pality, the  decree  should  be  affirmed;  and 
it  Is  BO  wdered. 

(87  Or.  efi2) 
SPENCER  et  al.  v.  SMALL  et  al. 
(Supreme  Court  of  Oregon.   March  12,  1918.) 
Justices  of  the  Peace  «=9l22(2)— Pbode 

OF  SeBVICE— SUFFICIBNOT. 
Where  the  sheriff's  return  on  summons  did 
not  state  that  cop^  of  complaint  served  with 
summons  was  certified  to  be  correct  by  plain- 
tiff, bis  agent  or  attorney  or  the  justice,  the 
service  was  insufficient  to  warrant  a  juflgment 
by  default,  in  view  of  L,  O.  L.  §  2420,  providing 
that  the  summons  Hhall  he  served  by  delivering 
a  fcopy  thereof,  together  with  a  copy  of  the 
complaint  certified  to  be  correct  by  plaintiff, 
bia  agent  or  attorney  or  the  justice. 

In  Banc.  Appeal  from  Circuit  Court,  Tilla- 
mook County;  George  R.  Bagley,  Judge. 

Action  by  H.  B.  Spoicer  and  another 
against  F.  D.  Small  and  others.  Judgmmt 
tap  plaintiffs,  and  defendants  appeaL  Af- 
firmed. 

This  is  an  action  brought  for  the  conver- 
sion of  an  automobile.  The  defendants  jua- 
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tlfy  under  an  ezecntloii  sale  on  a  Jndgment 
■which  they  allege  was  recovered  by  the  de- 
fendaots  Small  and  Urle  against  the  plaintiff 
Spencer  in  a  Justice's  court  in  Tillamook 
county.  Plaintiffs  deny  that  any  such  Judg- 
ment was  rendered.  The  defendant  Burke 
was  a  deputy  sheriff  who  is  alleged  to  have 
conducted  the  execution  sale.  It  appears 
that  an  action  was  brought  against  the  plain- 
tiff Spencer  as  alleged,  and  a  default  Judg- 
ment was  rendered  against  him.  The  real 
dispute  has  to  do  with  the  service  of  the 
summons,  plaintiffs  contending  that  the  rec- 
ord fails  to  show  any  service  sufficient  to 
support  the  Judgment  as  against  a  collateral 
Bttaclc  Plaintiffs  bad  judgment  In  the  In- 
stant case,  and  defendants  appeal. 

E.  J.  Claussen,  of  TlUamook,  for  appellants. 
George  P.  Wlnslow.  of  Tillamook,  for  re- 
BpoDdents. 

McCAMANT,  J.  (after  staUng  the  facts  as 
above).  The  only  error  assigned  Is  the  ex- 
clusion by  the  court  of  the  snmincms  and  tbe 
return  thereon  in  the  case  of  Small  and  Urle 
against  Spencer.  The  return  was  as  follows: 
"State  of  Oregon,  County  of  TSllamook— se.: 

"I  hereby  certify  that  I  served  the  within 
summons  within  said  state  and  county  on  tbe 
23d  day  of  December,  1915,  on  the  within  nam- 
ed defendant  H.  B.  Spencer,  by  delivering  a 
copy  thereof  prepared  and  certified  to  by  me  as 
deputy  sheriff,  together  with  a  copy  of  Uie  com- 
plaint prepared  and  certified  to  by    to 

  personally  and  in  person. 

"H.  Crenshaw,  by  J.  L.  Burke,  Deputy." 

Section  2420,  L.  O.  L..  Is  as  follows : 
"The  Bummona  shall  be  served  by  delivering 
a  copy  thereof,  together  with  a  copy  of  the 
complaint,  certified  to  be  correct  bv  the  plain- 
tiff, his  agent  or  attorney  or  the  justice,  to  the 
defendant  in  the  manner  provided  for  in  the 
Code  of  Civil  Procedure  for  the  aervice  of  sum- 
mons in  actions  in  courts  of  record.  The  sum- 
mons shall  be  returned  to  the  justice  by  whom 
it  was  issued  by  the  officer  serving  it,  with  the 
proof  of  such  service,  or  that  the  defendant 
cannot  be  found." 

Id  holding  this  return  Insufficient  to  sup- 
port a  Judgment,  tbe  circuit  court  followed 
Belflls  T.  Flint.  15  Or.  168,  161,  14  Pac.  293, 
29a  In  this  esse  Mr.  Gblef  Justice  Lord 
said: 

"The  return  on  the  aummons  does  not  show 
ttiat  a  copy  of  tbe  complaint  certified  by  the 
justice  of  the  peace  before  whom  tbe  cause  was 
pending,  or  certified  to  by  the  plaintiff,  his 
agent  or  attorney,  was  served  on  the  defend- 
ant. This  is  a  statutory  requirement  which 
itiust  be  observed  beforejuriadiction  can  be 
assumed  or  conferred.  Whether  it  has  been 
complied  with  or  not,  we  must  look  to  fhc 
return  of  the  officer  upon  whom  is  imposed  this 
duty.  As  the  return  of  that  officer  do^s  not 
show  that  a  copy  of  tbe  complaint,  certified  as 
required,  was  served,  the  service  is  Insufficient 
to  warrant  a  Judgment  by  default  against  the 
defendant" 

The  statute  In  force  at  the  time  the  above 
case  was  decided  provided  that  In  actions  In 
courts  of  record  service  should  be  made  as 
follows: 


The  summons  shall  be  served  by  delivering 
a  copy  thereof,  together  with  a  copy  of  the 
complaint  prepared  and  certified  by  tat  plain- 
tiff, his  agent  or  attorney,  or  by  the  countr 
clerk."  Deady  and  Lane  Code,  page  111^  |  S4. 

The  above  provision  was  made  applicable 
to  actions  in  Justice's  courts  by  aectim  7  of 
the  statute  governing  procedure  in  these 
courts,  found  aa  page  463  of  the  Coda  It 
win  be  noted  that  the  statute  under  which 
Belflls  V.  Flint  was  decided  is  substantially 
identical  with  section  2420,  L.  O.  U  Belflls 
V.  Flint  has  never  been  overruled.  It  Is  cited 
with  anfioval  In  Lane  r.  Ball.  83  On  404, 
4 15, 160  Fac.  144. 163  Pac.  975.  In  the  case  at 
bar  the  return  falls  to  show  the  service  on 
Spencer  of  a  copy  of  the  complaint  certifled 
to  be  correct  by  the  i^alntlff,  bis  agait  or 
attorney  or  by  the  Justice  of  the  peace.  This 
case  is  therefore  not  to  be  distinguished  fKHn 
Bemis  V.  Flint  Defoidants  dte  Moore  Real- 
ty Co.  V.  Carr,  61  Or.  34,  39,  120  Pac  742, 
and  Stadelman  v.  Miner.  83  Or.  S48.  155  Pac. 
708,  163  Pac,  685,  983.  These  cases  are  in- 
structive as  to  the  principles  whidi  should 
be  applied  when  a  Judicial  record  Is  coUater- 
ally  attacked,  but  neither  ot  them  inv<dved 
the  snffldoicy  of  a  sheriffs  return  m  a  sum- 
mons. ^E^ese  authorities  do  not  modify  tbe 
rule  announced  In  Belflls  v.  Flint 

It  Allows  that  the  Judgment  should  be 
affirmed ;  and  It  is  so  ordered. 


(87  Or.  866) 

BELCHER  T.  LA  GRANDE  NAT.  BANK. 
(Supreme  Court  of  Oregon.    March  12,  1918.> 

1.  E^BAUDULENT    CONVEYANCES    ^=-221  —  DE- 
LIVERY OF  Deeds— RiGUT  to  Question. 

A  judgment  creditor  of  one  of  two  grantors 
could  only  gueation  the  delivery  of  the  convey- 
ance so  far  as  it  involved  the  interest  of  his 
debtor. 

2.  Deeds  «=358(2)— Sufficixnot  or  Deuvsbt 
—Delivery  to  Agent  of  Gbantee. 

Where  a  deed  by  S.  and  B.  was  delivered 
to  B^  as  the  agrait  of  tbe  grantee,  there  was 
a  sufficient  delivery  so  far  as  the  interest  of  S. 
was  concerned. 

3.  Judgment  ©=9788(1) — Pbxobctt  of  Lien — 
Unbecobded  Conveyance. 

Under  Ll  O.  L^  8  207,  providlBK  that  a  con- 
veyance of  real  property  shall  be  void  as  against 
the  lien  of  a  judgment,  unless  recorded  at  the 
time  of  docketing  tbe  judgment,  or  unless  re- 
corded within  the  time  after  ita  execution  pro- 
vided by  law,  a  judgment  lien,  in  order  to  luive 
precedence  over  a  prior  unrecorded  deed,  must 
have  been  talien  or  acquired  in  good  faith,  with- 
out notice  or  knowledge  of  the  unrecorded  con- 
veyance. 

4.  JuDGiunrr  «S3788(2) — Pbiobitt  or  Libit— 
Unbecobdrd  Convbyanoi. 

Where  ownera  of  land,  who  had  contracted 
to  sell  it,  conveyed  the  land  and  assigned  tbe 
contracts  to  tlie  grantee,  but  the  deed  was  not 
recorded,  the  possession  of  tbe  land  by  tbe  ex- 
ecutory purchasers  was  such  possession  by 
strangers  to  the  legal  title  as  charged  a  judg^ 
ment  creditor  with  notice  of  tbe  grantee's  rights, 
though  the  premises  were  in  possession  of  the 
same  persons  l>efore  and  after  the  conveyauecw 
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Departm^t  2.  Asq;>eal  from  Glnmlt  Ooort, 
HoltnoiiialL  Oonnty;  John  P.  Kavanaugh, 
Judges 

Suit  by  Lou  A.  Beldier  against  the  La 
Grande  National  Bank.  From  a  decree  for 
plaintiff,  defendant  appeal^.  Affirmed. 

nils  is  a  suit  to  remove  a  cloud  from  the 
title  to  real  estate.  The  htstorj-  of  the  trans- 
actions Involved  Is  about  as  follows:  W.  F. 
SUne  and  F.  S.  Belcher  were  the  joint  own- 
ers of  two  pieces  of  residence  property  In  the 
city  of  PMtland.  On  Mandi  30,  1909,  they 
executed  a  contract  of  sale  of  one  tract  to 
Jobo  F.  Beaumont  and  wife,  providing  for 
monthly  payments  upon  the  purchase  price, 
and  a  covenant  to  convey  upon  payment  of  a 
stlpniated  sum,  and  the  purchasers  entered 
into  Immediate  occupation  of  the  premises. 
On  July  16,  1909,  they  entered  Into  a  similar 
C(Hitract  for  the  sale  of  the  other  lot  of  land 
to  Genevieve  Chapman  Sweet,  who  entered 
Into  immediate  occupation  of  the  premises. 
On  November  1,  1909,  they  executed  a  deed 
conveying  both  tracts,  subject  to  the  above 
ctHitracts  and  certain  mortgages,  to  plaintiff, 
who  la  ttie  mother  of  F.  S.  Belcher  and  the 
annt  of  Mrs.  Stlne.  On  the  same  day  that 
the  deed  to  plalntifF  was  executed  the  two 
contracts  of  sale  above  meatloDed  were  also 
aadgoed  to  her  by  written  indorsement  there- 
on, which  Indorsement  was  made  npon  the 
dapllcates  held  by  the  purchasers.  The  con- 
veyance to  plaintiff  was  signed  and  acknowl- 
edged by  Stlne  and  F.  S.  Belcher  and  their 
wives,  and  at  that  time  handed  to  F.  S,  Bel- 
dier as  the  agent  of  the  plalntUT,  but,  due 
to  an  oversight,  It  was -not  recorded  at  that 
time.  On  June  13,  1913,  defendant  obtained 
a  Judgment  against  Stlne  in  Union  county, 
where  it  was  docketed,  and  on  August  12, 
1913,  a  transcript  thereof  was  docketed  in 
Multnomah  county.  The  occupation  of  the 
purchasers  Beaumont  and  Sweet  or  their 
assignees  continued  until  after  tlie  Judgment 
was  docketed  and  this  suit  was  commoiced. 
Then  was  a  d^ree  for  plaintiff,  from  which 
defendant  appeals. 

Turner  Oliver,  of  Spokane^  Wash.  (C.  H. 
Finn,  of  La  Grande,  and  Rogers  MacVeagh, 
of  Portland,  on  the  brief),  for  appellant 
Robert  F.  Magidre,  of  Portland  (Littlefield  & 
Hagnlre,  of  POTtland,  on  die  brief),  for  re- 
spondent 

BENSON,  J.  (after  stating  the  facts  as 
Above).  [1, 2]  Upon  the  facts  as  above  stated 
we  are  called  upon  to  decide  whether  or  not 
plalntUTs  unrecorded  deed  Is  superior  to  the 
lien  of  defendant's  docketed  Judgment  Conn- 
ed for  detoidant  urge  that  the  evidence  does 
not  estaUlsb  a  delivery  of  plalntUTs  deed. 


The  defendant  can  only  qnCstloa  the  delivery 
of  the  conveyance  so  far  as  it  Involves  the 
lntOT«st  the  grantor  Stlne^  and  as  to  bla 
Interest,  at  least,  the  evidence  Is  clear  that 
the  deed  was  delivered  to  the  son  as  the  agent 
of  his  mother.  The  conveyance  was  exe- 
cuted at  a  time  when,  sq  far  as  the  record  dis- 
closes, there  were  no  creditors  to  complain, 
and  the  transaction  carries  no  taint  of  fraud. 
The  Judgment  was  not  docketed  in  Hultno- 
mah  county  nnttl  nearly  four  years  after  the 
transfer  of  the  pn^ierty  to  plaintiff.  Prior 
to  such  transfer-  and  at  all  times  Bubsequeat 
thereto,  and  until  after  this  suit  was  com- 
menced, the  pri^pertlea  Involved  were  In  the 
open  and  notoriooa  occupancy  of  strangle 
to  the  legal  title;  that  Is,  of  the  holders  of 
contracts  for  the  purchase  of  the  land. 

[t,  4]  In  support  of  the  contention  that  the 
lien  of  Its  Judgment  is  superior  to  plaintiff's 
deed,  d^endant  relies  upon  Uie  language  of 
sectlm  207,  Lb  O.  L.  Tba  effect  of  this 
statute  was  first  considered  by  this  court  in 
Stannls  v.  Nidbolson,  2  Or.  382,  in  which  it 
was  held  that  a  Judgment  lien  cannot,  by 
virtue  of  that  act,  prevail  aver  known  equi- 
table rights,  and  ttils  view  has  been  omslst- 
ently  maintained  in  nuny  decistrais  since 
then.  In  one  of  these  (Tjiprent  v.  Lanning,  32 
Or.  11,  18.  51  Fac.  80,  81),  Mr.  Justice  Wol- 
verton  says: 

"It  has  become  tbe  settled  construction  of  thia 
statute  that  a  Judgment  Uen,  in  order  to  have 
precedence  over  a  prior  unrecorded  deed  or  mort- 
gage, muBt  have  been  taken  or  acquired  in  good 
faith,  withouC  notice  or  knowledge  of  such  prior 
unrecorded  conveyance  or  mortgage,  thus  put- 
ting the  judgment  lien  creditor  upon  the  same 
footing  as  if  be  bad  subsequently  acquired  a  deed 
to  the  same  premises." 

In  Bandall  v.  Llngwall,  43  Or.  383,  73  Pac. 
1,  Mr.  Justice  Bean  says : 

"It  seems  to  be  well  settled  that  the  open,  ex- 
clusive, and  notorious  possession  of  property  by 
a  stranger  to  tbe  title  is  suSiclent  to  put  those 
who  deal  witb  it  upon  inquiry  concerning  the 
rights  and  equities  of  the  par^  in  possession, 
and  to  charge  them  with  knowledge  thereof  when 
no  inquiry  Is  made.*' 

Defendant  urges  that  in  this  case  the  occu- 
pants of  the  pronlses  prior  to  tbe  execuUon 
of  plaintiff's  deed  ,are  the  same  people  who 
occupied  them  afterward.  We  cannot  see 
that  the  Identtly  of  the  occupants  makes  any 
substantial  difference  In  the  result,  for  the 
fact  at  all  times  ronalned  tiie  same— they 
were  strangers  to  the  title  and  iiossessed  the 
information  which  should  have  informed  de- 
fendant of  plaintiff's  equities.  We  conclude 
that  the  decree  of  the  trial  court  should  be 
affirmed;  and  it  Is  so  ordered. 

McBRIDB,  a  J.,  and  BEIAN  and  HOORE, 
JJ.,  concur. 
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MERCEK  T.  GHRMANTA  FIRE  INS.  CO. 
(Supreme  Court  T)f  Oregon.    March  12,  1918.) 

1.  Evidence  <&s>405<1)  —  Pabol  Evidsnce 
Vabtino  Wbitinqb. 

In  acti<m  on  insurance  iwHcy,  it  was  error 
to  admit  parol  evidence  to  vary  the  contract, 
unless  the  insurer  wag  estopped  to  avail  itselt 
of  the  portions  of  the  contract  sought  to  be 
modified. 

2.  Insurance  <@=»124  —  Chabacteb  of  Oon- 

TBACT. 

A  policy  of  insurance  ie  a  personal  contract. 
8.  Insurance  ^=9150(1)— Ohaoacteb  or  Con- 

TBAUT— KlQUTS  OF  WIFE. 

A  wife  cannot  recover  on  an  insurance  ifol- 
icy  in  ber  basband's  favor. 

4,  InSUBANCE  <|^»37a— OOKTBAOTB  EsTOPPEL. 

Notwithstanding  L.  0.  L.  S  4666,  providing 
the  standard  foim  of  fire  insurance  policy^  an 
insurer  may  estop  itself  to  rely  on  a  defense 
reserved  to  it  In  such  standard  policy. 

5.  Pbincipal  and  Aqemt  ©=3 143(2)— Undis- 
closed Principal— HiOBT  to  Sue. 

An  undisclosed  principal  may  ordinarily 
sue  on  a  contract  made  by  his  agent  for  bis  bene- 
fit 

0.  Insurance  <&=»15G(1)~Undi8closeo  Prin- 
cipal—Right  TO  Sue. 
An  action  on  an  open  insurance  polic:^  is 
within  the  rule  that  an  undisclosed  brindpal 
may  ordinarily  sue  on  a  contract  made  by  his 
agent  for  bis  benetit. 

7.  Insurance  ®=>373(1)— Contracts— Estop* 
pel. 

Where  the  property  owner,  on  learning  that 
a  Sre  policy  was  in  her  divorced  husband's  name, 
sent  her  agent  to  the  insurer's  agent,  who  ad- 
vised her  to  get  an  assignment  of  the  policy,  but 
said  that  tbe  policy  was  all  right,  when  in  fact 
it  was  void,  the  insurer  was  estopped  to  defend 
under  clause  of  policy  avoiding  it  it  the  insured's 
interest  were  other  than  as  therein  stated. 

8.  Pleading  «=»ld0(2)— Replt— Depabtubb. 

Where  property  owner  set  up  fire  policy  in 
her  divorced  husband's  name,  and  the  insurer 
set  up  clause  avoiding  policy  if  the  insured's 
interest  were  other  than  as  stated,  and  the  reply 
only  relied  on  estoppel  in  pais  to  set  up  such 
defense,  in  that  insurer's  agent  told  plaintiff 
the  policy  was  valid,  plaintiff  could  not  recover, 
since  the  estoppel,  being  pleaded  only  in  the  re- 
ply, was  not  available  to  plaintiff. 

Department  2.  Appeal  from  Circuit  Court, 
Marion  County;  Percy      Kelly,  Judge. 

Action  by  Mary  1.  Mercer  against  tbe  Ger* 
mania  Fire  Insurance  Company,  a  corpora- 
tion. Judgment  on  verdict  for  plaintiff,  and 
defendant  appeals.   Reversed  and  remanded. 

This  Is  an  action  brought  by  Mary  I.  Mer- 
cer on  a  policy  of  fire  insurance  issued  by  tbe 
defendant  April  7,  1915,  covering  some  real 
and  personal  property  Id  Marlon  county  be- 
longing to  plaintiff.  The  property  was  de- 
stroyed by  fire  January  27,  19XQ.  The  pol- 
icy was  In  favor  of  A.  G.  Mercer,  who  Is 
alleged  in  the  complaint  to  have  been  the 
agent  of  plaintiff  and  to  have  negotiated 
the  insurance  <hi  plaintiff's  behalf.  The  an- 
swer denies  that  dtfendant  made  any  con- 
tract with  plaintiff.  It  alleges  that  the  pol- 
icy written  In  favor  of  A.  G.  Mercer  con- 
tained all  the  stipulations  required  to  be 
placed  therein  by  the  laws  of  Oregon,  and 
^vided  that  the  policy  ^ould  be  void  If 
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the  Interest  of  tbe  Insured  were  other  than 
sole  and  unconditional  ownership.  -The  re- 
ply alleges  that  In  December,  ldl5,  plaintiff 
learned  for  the  first  time  that  the  policy  liad 
been  written  in  the  name  of  A.  G.  Mercer; 
that  she  requested  defendant  to  amend  the 
policy  by  inserting  plaintiCTs  name  therein  in 
lieu  of  that  of  A.  G.  Mercer,  or  that  defend- 
ant cancel  the  policy  and  issue  to  her  a  new 
one  for  tbe  remainder  of  the  term;  that  de- 
fendant refused  to  comply  with  these  re- 
quests or  to  return  to  plaintiff  any  part  of 
tbe  premium  paid;  that  defendant  advised 
plaintiff  to  secure  an  assignment  of  tbe  pol- 
icy from  A.  O.  Mercer,  and  assured  her  that 
she  would  be  indemnified  in  tbe  event  of  a 
fire  pending  the  a.sslgnment  of  tbe  policy. 
These  facts  are  alleged  as  an  estoppel  against 
the  afDrmative  defense  relied  on  by  defend- 
ant. A  jury  found  for  plaintiff  on  the  above 
issues,  and  defendant  appeals  from  a  judg- 
ment entered  on  this  verdict. 

J.  C.  Veazle,  of  Portland  (Veazle,  McCourt 
&  Veazle,  of  Portland,  on  the  brief),  tor  ap- 
pellant, John  H.  McNary,  of  Salem  (McNary 
&  McNary,  of  Salem,  on  tbe  brief)*  tor  re- 
^Kindent 

McGAMAl^,  7.  [1-S]  Error  la  assigned 
on  the  reception  of  evidence  that  the  pn^r^ 
ty  destroyed  belonged  to  plaintiff,  and  that 
her  husband,  A.  G.  llercw,  acted  as  her 
agent  In  pro«iring  the  Insuranoa  This  pa- 
rol evidence  tended  to  modify  the  terms  of 
the  written  contract,  and  the  court  erred  In 
receiving  It  unless  defoidant  la  estopped 
from  availing  Itself  .of  the  portions  of  tbe 
contract  so  undertaken  to  be  modified.  A 
policy  Insurance  Is  a  personal  contract. 
Joyce  <m  Insurance  (1st  Ed.)  |  23;  Droiuen 
V.  London  Assurance  CorporaUon  (C.  C.)  20 
Fed.  657,  668,  65ft.  A  wife  cannot  recover 
on  a  policy  of  Insurance  written  In  favor  of 
her  husband.  Trott  v.  Woolwich  Co.,  83  M& 
362,  22  AtL  245;  Pelican  Ca  v.  Smith.  107 
Ala.  313,  IS  South.  105.  The  form  of  a  fire 
Insurance  policy  is  statutory  In  this  state. 
Section  4666,  li.  O.  L.  It  Is  held  that  the 
conditions  of  this  statutory  policy  can  be 
waived  by  the  insurer  <Mily  in  the  manner 
therein  specified.  Oatman  v.  Bankers*  Asso- 
ciation, 66  Or.  388,  39&-^8.  138  Pac.  1183, 
134  Paa  1033;  Boardman  v.  Insurance  Ca 
of  Pennsylvania,  84  Or.  60.  70, 164  Pac.  668. 

[4]  The  distinction  between  waiver  and 
estoppel  as  applied  to  an  action  on  a  con- 
tract of  Insurance  Is  clearly  pointed  out  by 
Mr.  Chief  Justice  Moore  in  KlmbaU  v.  Hor- 
ticultural Fire  Relief,  79  Or.  133,  140,  141, 
154  Pac.  57&  It  was  not  the  intention  of 
the  Legislature  when  it  enacted  the  statute 
defining  tbe  form  of  an  Insurance  policy  to 
relieve  insurance  comiwnles  from  those  es- 
toppels In  pais  which  are  essential  to  fair 
dealing  in  the  business  world.  Notwltb- 
standlng  this  leglslatlott,  an  Insurer  may  atfU 
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estop  itself  from  relying  on  one  or  more  of 
the  defenses  reserved  to  It  In  the  standard 
policy.  1  Clement  on  Fire  Insurance,  409, 
410;  Welch  v.  Fire  Association,  120  Wis.  456, 
98  N.  W.  227;  Kimball  v.  Horticultural  Fire 
ReUef.  79  Or.  133,  140,  141,  154  Pat  67a 
It  Is  admitted  that  plaintiff  was  sole  owner 
of  the  insured  property  at  the  date  of  the 
policy  and  at  all  times  thereafter,  and  It  Is 
clearly  proved  that  A.  G.  Mercer  acted  as  her 
agent  in  negotiating  the  insurance.  The 
money  used  to  pay  the  premium  belonged  to 
plahitur. 

[S-7]  It  appears  from  ttie  testimony  that 
five  or  six  weeks  prior  to  the  fire  plaintiff 
learned  for  the  first  time  that  the  policy  was 
taken  in  the  name  of  A.  G.  Mercer,  whom 
in  the  meantime  she  had  divorced;  she  there- 
upon sent  an  agent  to  Mr.  W.  E.  Llston,  de- 
fendant's agent  who  had  written  the  policy; 
there  is  no  substantial  dispute  as  to  the  con- 
versation which  ensued;  Llston  advised  Mrs. 
Mercer  to  secure  an  assignment  of  the  pol- 
icy, but  told  her  that  the  policy  then  in  her 
possession  was  all  right.  There  was  sufficient 
testimony  to  take  to  the  jury  the  question  of 
whether  plaintiff  rejied  on  this  statement 
and  failed  for  this  reason  to  secure  other 
insurance.  Llston  was  still  agent  for  the  de- 
fendant when  the  above  conversation  took 
place. 

We  find  here  all  of  the  elemmts  of  an  es- 
toppel within  the  role  announced  In  Page 
V.  Smith,  13  Or.  410,  414,  10  Pac.  833,  and 
Oregon  v.  Portland  General  Co.,  52  Or.  502, 
528,  95  Pac  722,  98  P.  160.  The  poUcy  writ- 
ten In  April,  1915,  was  void;  plaintiff  was 
informed  it  was  all  right.  This  statement 
yna  made  to  a  woman  Ignorant  of  the  truth ; 
it  was  made  by  an  underwriter  of  large  ex- 
perience who  knew  the  facts.  He  most  have 
Intmded  that  t^ntiff  should  act  upon  it  and 
there  Is  evidence  that  she  did  lely  upon  it  to 
her  Injury.  Defendant  should  not  be  permit- 
ted to  escape  llaUUty  im  tbia  policy  ra  the 
gronnd  Qiat  It  namc^  A.  6.  Mercer  as  the 
insured.  An  undisclosed  principal  may  ordi- 
narily sne  on  a  contract  made  by  hia  agent 
for  bis  benefit,  Kingsley  t.  Slebreelit,  92 
Me.  23,  42  Atl.  249, 69  Am.  St.  Rep.  488;  Pow- 
ell T.  Wade,  109  Ala.  OS,  19  South.  500,  6S  Am. 
St  Rep.  ViS;  Warder  v.  White,  14  111.  App. 
SO;  Prlchard  t.  Bndd,  76  Fed.  710,  22  C.  C. 
A.  504 ;  Morris  v.  Chesapeake  Co.  (D.  C)  126 
Fed.  ^  An  actlm  <m  an  open  insurance 
policy  Is  within  this  ml&  New  Orleans  Oa 
T.  Spruance,  IS  111.  Ayip.  676^  The  evidence 
was  snfBdent  to  Justii^  the  -Jniy  In  holding 
defendant  estopped  to  Insist  on  those  provi- 
sl<HW  ot  the  policy  wtdsSi  take  this  contract 
out  of  the  operation  of  the  foregoing  prind- 
Ples  of  law. 

[I]  The  facts  constituting  the  estoppel  are 
allied  only  In  the  reply,  and  defendant  con- 
tends that  they  are  for  that  reason  unavail- 
able to  plaintUf. 


"It  bas  often  been  held  by  this  court  that  the 
plaintiff  must  prevail,  if  at  all,  upon  the  mat- 
ters alleged  in  his  complaint,  and  that  he  can- 
not set  up  one  cause  of  action  or  suit  in  the 
complaint,  •  •  •  amj  recover  upon  anoth- 
er and  different  ground  of  relief  alleged  in  a 
reply."  Union  Street  Railway  Co.  v.  First 
National  Bank,  42  Or.  606,  611,  72  Pac.  688. 

In  applying  the  foregoing  principle  it  has 
been  held  that  in  an  action  on  a  contract 
plaintiff  must  prove  a  right  to  prevail  un- 
der the  contract  unless  he  alleges  in  his 
complaint  a  waiver  on  the  part  of  the  defend- 
ant of  some  of  the  provisions  of  the  contract 
or  an  estoppel  to  assert  them  as  a  defense. 
Hannan  v.  Greenfield,  36  Or.  97,  102,  58  Pac. 
888;  Young  v.  Stickney,  46  Or.  101,  104,  105, 
79  Pac.  345.  This  doctrine  has  been  repeat- 
edly applied  in  actions  on  Insurance  policies. 
Bruce  v.  Phoenix  Co.,  24  Or.  486,  491,  34 
Pac.  16;  Long  Greek  Association  v.  State 
Insurance  Co.,  29  Or.  569,  573,  46  Pac.  366: 
Cranston  v.  West  Coast  Co.,  63  Or.  427,  442. 
128  Pac.  427;  Waller  v.  City  of  New  York 
Co.,  84  Or.  284,  293,  164  Pac.  959.  This 
question  was  not  called  to  the  attention  of  the 
court  In  Lindstrom  v.  National  Co.,  84  Or. 
588,  165  Pac.  675,  and  this  case  must  not  be 
considered  as  overruling  the  earlier  decisions. 
The  question  is  concluded  in  this  jarlsdlction 
by  the  precedents  above  cited. 

The  contract  on  which  plaintiff  sues  Is  an 
insurance  policy  In  favor  of  A.  Q.  Mercer.  It 
provides  that  the  policy  shall  be  void  If  the 
Interest  of  the  insured  be  other  than  sole 
and  unconditional  ownership  of  the  property 
covered.  A.  G.  Mercer  did  not  own  this  prop- 
erty. It  is  manifest,  therefore,  that  plaintiff 
cannot  recover  on  the  contract  as  drawn, 
and  the  complaint  falls  to  allege  an  estoppel 
of  the  defendant  to  Insist  on  its  rights  under 
tha  policy. 

It  follows  that  the  court  erred  in  receiv- 
ing oral  evidence  which  tended  to  modify 
the  written  contract  sued  on,  and  the  judg- 
meat  must  be  reversed.  If  this  testimony 
had  been  excluded  because  of  the  condition  of 
the  pleadings,  it  Is  probable  that  plaintiff 
could  have  amended  so  as  to  obviate  the  ob- 
jections. We  think,  therefore,  that  we  should 
not  direct,  judgment  of  nonsuit,  but  should 
remand  the  cause  for  further  invceedlngs, 
and  it  is  so  ordered. 

McBRIDB,  a  J.,  and  MOOBB  and  BEAN, 
JJ-  concur. 


(88  Or.  247) 


WEST  T.  KERN. 


<Snpreme  Oonrt  of  Oregon.    March  12,  1918.) 

1.  Mastkk  and  Sssvaht  «=a830(8)  —  Thibd 
Pbbson*?  Injubt— AxrrouoBiis  Accident— 

Pbesumption. 
Where  plaintiff  proves  that  the  vehicle 
which  caused  bis  injury  belonged  to  defendant, 
he  makes  a  prima  facie  case,  since  the  jury  may 
infer  that  the  driver  was  defendant's  servant 
and  that  the  vehicle  was  being  used  for  d^ 
fendant's  pnrposea.  ' 
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8.  Appeal  and  Erbob  «=>1001Cl)— Soopb  or 
Revikw — Findings  of  Fact. 
The  decision  on  a  qaestioo  of  fact  hj  the 
Jury,  submitted  upon  sumcieot  evidence,  U  final 
and  cannot  be  disturbed  on  appeal. 

Department  1.  Appeal  from  Circuit  Court, 
HnltDomab  County ;  H.  H.  Belt,  Judge. 

Action  by  Clarence  W.  West  against  Dan- 
iel Kern.  Judgment  for  plalntUt,  and  de- 
fendant anteals.  Affirmed. 

Judgment  afQrmed  on  rehearing,  171  Pae. 
1050. 

Hie  defendant,  Daniel  Eem,  has  appealed 
from  a  Judgment  obtained  against  him  by  the 
plaintiff,  Clarence  W.  West,  for  injuries  re- 
sulting from  a  collision  with  an  automobile 
In  the  city  of  Portland.  Lawrence  B.  Kern 
is  a  nephew  of  Daniel  Kern,  ridelo  Lopez 
worked  as  gardener  end  "all-around  man 
around  the  house"  of  Daniel  Kern,  who  re- 
sided on  the  east  side  of  the  Willamette  riv- 
er. East  Burnslde  street  extends  east  and 
west.  East  Twenty-Second  street  runs  north 
and  south  and  Intersects  East  Burnslde 
street  The  plaintiff  was  riding  a  motor- 
cycle going  west  along  tlie  north  side  of  East 
Burnslde  street,  Intending  to  proceed  across 
and  beyond  East  Twenty-Second  street 
Lawrence  R.  Kern  and  Fldelo  Lopez,  with 
Lopez  at  the  wheel,  were  traveling  ea^ 
along  the  south  side  of  East  Burnslde  street 
In  an  automobile  owned  by  Daniel  Kern,  In- 
tending to  turn  to  the  left  and  go  north  on 
Bast  Twenty-Second  street.  Instead  of  pass- 
ing around  the  center  of  the  intersection  of 
the  two  streets,  the  driver  of  the  automobile 
"cut  the  comer"  and  struck  and  seriously  in- 
jured the  plaintUI,  who  was  proceeding  west 
on  the  motorcycle. 

The  complaint  alleges  that: 

"Said  automobile  was  witb  the  consent  and 
knowledge  and  direction  of  said  defendant  being 
operated  by  certain  agents  and  employes  of  said 
defendant  who  were  then  and  there  driving  said 
automobile  in  behalf  of  said  defendant  and  with- 
in the  scope  of  their  employment  and  authority 
for  said  defendant" 

B.  W.  Wilbur,  of  PorUand  (Wilbur,  Spen- 
cer &  Becket  and  F.  O.  Howell,  all  of  Port 
land,  on  the  brief),  for  appellant  Dan  J, 
Malarkey  and  A.  M.  Dibble,  both  of  Portland 
(Malarkey,  Seabrook  &  Dibble,  of  Portland, 
on  the  brief),  for  re^ondent 

HARRIS,  J.  (after  stating  the  facts  as 
above).  The  only  error  assigned  by  the  de- 
fendant arises  out  of  the  refusal  of  the  court 
to  direct  a  verdict  in  favor  of  the  defendant. 
This  assignment  of  error  Is  predicated  upon 
the  contention  that  there  was  no  evidence  to 
show  that  Lawrence  E.  Kem  was  an  agent 
of  Daniel  Kem;  that,  although  Lopez  was 
employed  as  a  gardener  and  "an  all-around 
man  around  the  house,"  he  was  acting  be- 
yond the  scope  of  his  employment  when  driv- 
ing the  automobile ;  and  that  therefore  there 
was  no  evidence  upon  which  the  Jury  could 
find  that  the  automobile  was  being  driven  by 
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u  servant  or  servants  of  the  defendant  while 
acting  within  the  8Coi»e  of  their  employment 
The  plalntUt  argues  that  the  motion  fbr  a 
directed  vwdlct  was  proiperly  denied  for  two 
reasons:  First,  because  the  admisdon  by  the 
defendant  that  he  owned  the  autom(^e  was 
prima  fade  evidence  that  the  car  was  being 
driven  for  him  and  by  bis  servant  or  serv- 
ants; and,  second,  because,  Independent  of 
the  admission  of  ownership,  there  was  evi- 
dence to  support  a  finding  tiiat  the  automo- 
bile was  being  driven  for  the  defendant  by 
his  servant  or  servants. 

Daniel  Kern  admitted  that  he  owned  the 
automobile  which  struck  the  plaintiff;  he 
dented  that  Lawrence  B.  Kern  was  his 
Agmt ;  and,  while  admitting  that  Lopez  was 
his  servant,  he  denied  that  Lopes  bad  any 
duties  to  perform  in  connection  with  the  au- 
tomobile. The  defendant  says  In  his  brief 
that  the  court  permitted  the  case  to  go  to  the 
jury  upon  the  theory  that  a  prima  fade  case 
had  been  made  out  by  his  admission  that  he 
owned  the  automobile,  plus  the  fact  that  the 
driver  was  his  employ^.  The  defendant  takes 
the  position  that: 

"If  a  prima  facie  case  is  ever  established  in 
such  an  action  as  this,  two  facts  muFt  concur: 
(1)  The  ownership  of  the  automobile  by  the  de- 
fendant; (2)  that  it  was  operated  by  an  em- 
ploy6  whose  duty  it  was  to  drive  the  car  and 
care  for  it  In  other  words,  he  must  be  the 
regularly  employed  and  acting  chauffeur." 

The  rule  contended  for  by  the  defendant  Is 
the  doctrine  of  some  Jurisdlcti<»is.  White 
Oak  Coal  Co.  v.  Rlvoux,  88  Ohio  St  18,  102 
N.  E.  302,  46  I*  R.  A.  (N.  S.)  1091,  Ann.  Cas. 
1914C,  1082;  Trombley  v.  Stevens-Duryea 
Co..  206  Mass.  616,  92  N.  B.  764,  2  N.  C.  a 
A.  806;  Lotz  v.  Hanlon,  217  Pa.  339.  66  Atl. 
525.  10  U  R.  A.  (N.  S.)  202,  118  Am.  St  Bep. 
922,  10  Ann.  Cas.  731 ;  Berry  on  Automobiles 
(2d  Ed.)  (  617,  p.  700 ;  Babbitt  on  Motor  Ve- 
hicles, §  569;  Buddy  on  Automobiles  (3d  Ed.) 
S§  281,  283.  Other  Jurisdictions  have  adopt- 
ed a  more  liberal  rule. 

In  Joyce  v.  Capel.  8  Car.  A  P.  370,  the 
plaintiff  averred  that  he  was  In  possession 
of  a  lug-boat  and  that  the  barque  of  the  de- 
fendants, navigated  by  their  servant,  was,  by 
his  negligence,  run  against  the  lug-boat  A 
witness,  who  was  on  board  the  lug-boat, 
stated  that  he  saw  the  name  of  Capel  oa  the 
barge,  and  the  No.  1055 ;  but  Oiat,  when  the 
men  in  the  employ  of  the  defendants  were 
shown  to  him.  at  thdr  wharf,  lie  could  not 
identify  the  bargeman  who  steered  the  barge. 
It  was  proved  that  the  No.  1065  was  the 
number  belonging  to  the  barge  of  the  defend- 
ants. For  the  defendants  it  was  xireeA  that 
it  had  not  been  shown  that  the  barge  was 
navigated  the  defendants'  servaitf  at  the 
time,  and  that  the  barge  might  have  beea 
taken  by  some  cme  else,  or  Uiat  It  might  have 
been  on  hire.  But  It  was  niled  hy  L(nd  Deo- 
man  that: 

"If  the  bai^  was  on  hire  that  will  be  for  the 

defendants  to  show.   The  barge  being  the  barge 
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of  tite  defendants,  tliere  Is  prima  facie  evidflnce 
that  the  bargeman  was  their  servant  till  they 
explain  it." 

In  1  Shearman  &  Bedfield  on  Negligence 
(6th  Ed.)  {  158.  the  authors  say  that: 

"When  the  plaintiff  has  suffered  injur;  from 
tlie  negligent  management  of  a  vehicle,  such  as 
a  boat,  ciir,  or  carriage,  it  is  salticieDt  prima 
fiicie  evidence  that  the  negligence  was  imputable 
to  the  defendant,  to  show  that  he  was  tbe  owner 
of  the  thing,  without  proving  affirmatively  tbat 
the  person  In  charge  was  the  defendant's  serv- 
ant It  lies  with  the  defendant  to  show  that  the 
person  in  charge  was  not  his  servant.  leaving 
him  to  show,  if  be  can,  tiiat  tbe  property  was 
not  under  bis  control  at  the  time,  and  that  tbe 
accident  was  occasioned  by  the  fault  of  a  stran- 
ger, an  independent  contractor,  or  other  person, 
for  whose  negligence  the  owner  would  not  be 
answerable." 

The  excerpt  taken  from  Shearman  &  Red- 
field  on  Negligence  .Is  quoted  with  approval 
Id  Honston  v.  Keats  Auto  Co.,  85  Or.  125, 129, 
166  Pac.  531. 

In  Vonderhorst  Brewing  Co.  v.  Amrhlne, 
98  Md.  406,  56  Atl.  833,  there  was  evidence 
Bfaowlng  tbat  the  wagon  which  collided  with 
the  plaintiff  was  owned  by  tbe  Vonderhorst 
Brewing  Company,  and  there  was  also  evi- 
dence that  the  wagon  which  ran  into  plain- 
tiff's team  had  on  It  the  name  of  the  Vonder- 
horst Brewing  Company.  It  was  held  that 
these  facts  were  sufficient  to  Justify  the  jury 
In  concluding  tbat  the  driver  of  the  wagon 
was  the  agent  of  tbe  owner  of  tlie  wagon. 
The  court  there  says: 

"It  is  a  reasonable  presumption  that  a  per- 
soB  driving  tbe  team  of  another  is  tbe  agent  or 
servant  of  the  owner  of  the  team,  unless  it  be 
^owct  by  tbe  owner  of  the  team  that  the  con- 
trary is  the  fact" 

In  Oeiselman  t.  |chmidt.  106  Mjl.  680.  686, 
68  Atl.  202.  205,  the  plaintlfr  offered  evidence 
tending  to  prove  that  the  horse  and  wagon 
driven  against  the  plaintUf  belonged  to  the 
defendant,  and  the  court  ruled  that:  "The 
jtiry  might  reasonably  conclude  that  the  driv- 
er was  his  agent." 

In  Xorrls  v.  Kohler,  41  N.  T.  42,  It  ap- 
peared that  William  H.  Norris,  who  was 
killed  while  standing  on  the  sidewalk  ped- 
dling: vegetables,  was  struck  by  tbe  'pole  of  a 
wagon  to  which  a  span  of  runaway  horses 
were  attached.  Tbe  mnaway  team  was 
proved  to  be  owned  by  tbe  defendant,  and 
tbe  name  of  the  defendant  was  on  the  rear 
of  the  wagon.  It  was  urgetf  on  appeal  tbat 
It  had  not  been  shown  that  the  person  driv- 
ing tbe  team  was  In  the  service  of  the  de- 
fendant Tbe  conrt  disposed  of  tbe  objection 
thus: 

"On  tbe  second  point,  whether  the  driver  of 
the  wagon  was  the  servant  of  tbe  defendant, 
the  evidence  consisted,  first,  of  the  fact  of  own- 
ership. The  property  being  proved  to  belong  to 
the  defendant,  it  is  urged  tnat  a  presumption 
arises  that  it  was  In  use  for  his  benefit,  and  on 
his  own  account  This  argument,  I  think,  is  a 
sound  one.  The  ownership,  of  the  personal  prop- 
erty draws  to  it  the  possession.  Th«  owner  is 
entitled  to  have  and  keep  possession,  and  no 
otiier  person  can  jnsUy.  obtain  possessiou  until 
BMne  act  irf  authority  from  the  owner  is  proved. 
Ownership  implies  possession,  and  possession  Is, 


in  subordination  to  title.  No  proof  was  given 
in  the  present  case,  separating  tbe  ownership 
from  the  posseasim,  ttnA  the  presnmption  of  law 
is  that  the  wagon  and  horses  of  the  defendant 

were  in  use  in  bis  service,  and  on  bis  account" 

In  Edgeworth  v.  Wood,  58  N.  J.  Law,  463, 
468,  33  Atl.  040,  942,  the  plaintiff  was  In- 
jured by  being  run  over  in  the  public  street 
by  a  wagon  drawn  by  two  horses  and  there 
was  evidence  to  show  that  the  United  States 
Express  Company  was  the  owner.  The  court 
held  that  proof  of  ownership  "Is  sufficient  to 
establish  prima  facie  that  the  wagon,  being 
owned  by  the  company,  was  in  its  possession, 
and  that  whoever  was  driving  It  was  doing 
so  for  the  company." 

In  Knust  V.  Bullock,  69  Wash.  141,  148, 
109  Pac.  329,  330,  tlie  court  says: 

"In  cases  of  this  kind,  where  it  is  shown  that 
the  wagon  and  team  doing  damage  belonged  to 
the  defendants  at  the  time  of  tbe  injury,  that 
fact  establishes  prima  fade  tbat  the  wagon  and 
team  were  Is  possession  of  tbe  owner,  and  that 
whoever  waa  driving  it  was  doing  so  for  the 
owner." 

To  tbe  same  effect  are  Purdy  v.  Sherman, 
74  Wash.  309,  133  Pac  440;  Birch  v.  Aber- 
cromble,  74  Wash.  486,  480, 133  Pac.  1020,  60 
L.  R.  A.  (N.  S.)  59. 

[1]  While  there  was  evidence  In  Kahn  v. 
Home  Tel.  &  Tel.  Co.,  78  Or.  308,  162  Pac. 
240,  and  in  Houston  v.  Keats  Auto  Co.,  86 
O^.  125,  lee  Pac.  531,  tending  to  show  tbat 
the  driver  of  tbe  offending  automobile  was 
an  agent  having  dutira  in  connection  with 
the  car,  nevertheless  these  two  cases,  and 
particularly  the  latter,  when  read  in  the 
light  of  the  authorities  cited  in  the  respec- 
tive opinions,  plainly  incline  towards  the 
doctrine  tbat  proof  of  ownership  is  prima 
facie  evidence  that  the  negligence  was  Im- 
putable to  the  defendant  without  proving  af- 
firmatively that  the  person  in  charge  was  the* 
defendant's  servant  Indeed,  tbe  opinion  In 
Houston  T.  Keats  Auto  Co.,  supra,  may  be 
regarded  as  a  precedent  supporting  tbe  con- 
tention of  the  plaintiff  here;  for  this  court, 
^)eaking  through  Mr.  Justice  McCamont,  ex- 
pressly stated  that: 

"The  admission  of  ownership  made  by  the  de- 
fendants in  the  case  at  bar  was  therefore  suffi- 
cient to  make  out  a  prima  facie  case  on  the  con- 
troverted questions.'*^ 

This  rule  proceeds  on  the  theory  that  tbe 
facts  are  peculiarly  within  tbe  knowledge  of 
tbe  defendant  and  that  be  can  easily  furnish 
tbe  necessary  evidence  to  show  that  the  ve- 
hicle was  not  being  used  for  him,  if  such  Is 
tbe  tact  If  it  be  said  that  this  rule  occa- 
sionally imposes  a  hardship  upon  a  defend- 
ant, the  answer  Is  tbat  a  less  liberal  rule 
would  more  frequently  result  in  hardship  to 
a  plaintiff.  We  adhere  to  tbe  doctrine  to- 
wards which  tbe  opinion  in  Kahn  v.  Home 
Tel.  &  Tel.  Co.,  supra,  IncHnes  and  for  which 
the  opinion  in  Houston  v.  Keats  Auto  Co., 
supra,  pronounces,  and  we  hold  that  proof 
of  ownersb^  makes  a  prima  fade  case 
against  the  owner. 
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This  conclasion.  !t  1b  true,  does  not  entire- 
ly harmonize  with  the  disposition  made  of 
the  case  of  Smith  v.  Bums,  71  Or.  133,  135 
Pac.  20a  142  Pac.  352,  L.  B.  A.  1916A,  1130, 
Ann.  Cas.  1916A,  666.  A  verdict  was  return- 
ed against  both  Bums,  the  owner,  and  Goss- 
man,  the  driver  of  the  automobile,  and  on 
appeal  the  Judgment  against  Bums  was  an- 
nulled. If  the  fact  that  Bums  owned  the 
car  made  a  prima  fade  case  of  liability 
against  blm,  then  there  was  some  legal  evi- 
dence to  support  the  verdict  and  the  court 
was  powerless  to  set  it  aside.  Sullivan  t. 
Wakefield,  65  Or.  S28,  536.  133  Pac.  641. 
And  hence  the  fact  that  the  court  did  set 
aside  the  verdict  would  imply  that  proof  of 
ownership  does  not  make  a  prima  fade  case 
if  it  be  assumed  that  the  rule  announced  in 
Sullivan  V.  Wakefield  was  kept  in  mind. 
The  only  Question  discussed  in  Smith  t.. 
Bums  was  whether  the  court  should  have 
directed  a  verdict  for  Burns;  and  the  ded- 
trion  of  that  question  turned  on  Qie  fact 
that: 

"Gossman  was  not  running  the  machine  for 

the  purpose  for  which  Burns  owned  and  kept  it, 
but  Bolely  for  his  own  private  purpose,  without 
the  knowledge  or  direction  of  Burns." 

The  owner  was,  of  course,  exempt  from 
liability  If  Gossman  was  running  the  car 
"solely  for  his  own  private  puriwse,  without 
the  knowledge  or  direction  of  Rums,"  In 
Smith  V.  Burns  It  was  decided  that  the  evi- 
dence showed  that  Gossman  bad  the  car  for 
his  own  use  without  the  knowledge  or  direc- 
tion of  Its  owner,  and  on-  that  fact  it  was 
held  that  Burns  was  not  liable,  ^e  ques- 
tion of  whether  or  not  proof  of  the  owner- 
ship of  the  offending  automobile  made  a 
prima  facie  case  of  liability  was  not  dis- 
cussed in  the  opinion;  nor,  assuming  that 
proof  of  ownership  made  a  prima  fade  case, 
was  any  notice  taken  of  the  question  of 
whether  or  not  the  court  can  imder  the 
present  form  of  our  Constitution  grant  a 
nonsuit,  or  direct  or  set  aside  a  verdict  when 
the  court  thinks  that  the  evidence  over- 
comes the  prima  fade  case  made  by  mere 
proof  of  ou-nership.  The  precedents  prlnd- 
pally  relied  upon  in  Smith  v.  Burns  are  tak- 
en from  the  state  of  Washington ;  but  It 
must  be  remembered  that,  while  the  courts 
of  that  state  recognize  the  rule  that  proof 
oi  ownership  makes  a  prima  facie  case  of 
liability,  they  also  exercise  the  power,  which 
the  courts  of  Oregon  once  possessed,  of  set- 
ting aside  a  verdict  when  it  is  against  the 
dear  wdght  of  the  evidence.  Series  t. 
Series,  8S  Or.  289.  57  Pac.  634;  Ludberg  t. 
Barghoom,  78  Wash.  47%  181  F)a&  1106^ 


While  the  court  did  not,  tn  Smith  v.  Bums, 
squarely  dedde  that  proof  of  ownership  does 
or  does  not  make  a  prima  fade  case  against 
the  owner  of  the  automobile,  yd:  in  the  final 
analysis,  if  such  proof  does  make  a  prima 
fade  case.  It  wopld  furnish  some  evidence 
of  liability,  and  the  court  would  therefore  be 
preduded  from  re-examining  the  fact  tried 
and  determined  by  the  Jury.  Although 
Smith  V.  Burns  and  the  instant  case  cannot 
be  completely  harmonized  when  the  former 
case  is  analyzed  in  the  light  of  the  rule  es- 
tablished in  Sullivan  v.  Wakefield,  yet  we 
do  not  regard  Smith  t.  Bums  as  a  i»ecedent 
holding  that  proof  of  ownership  does  not 
make  a  prima  fade  case  of  UaUlity,  for.  the 
reason  that  the  quration  is  not  dismissed  or 
even  noticed  in  the  opinion, 

£1]  However,  the  prima  fade  case  whlcb 
Is  made  out  from  the  admis^on  of  owner- 
ship is,  in  the  Iqstant  cas^  supplemented  by 
other  evidence.  While  the  evidence  was  cir- 
cumstantial, nevertheless  there  was  evidence 
from  which  the  Jury  could  condude  that  the 
automobile  was  being  driven  by  agents  of 
the  defendant  acting  within  their  authority. 
A  complete  statenent  of  all  the  evido-nce 
would  not  serve  any  good  purpose.  It  is 
sufildent  to  say  that  we  have  carefully  ex- 
amined the  entire  transcript  of  the  testi- 
mony and  find  that  there  are  many  facts 
which,  when  construed  togetiiOT  and  with 
relation  to  »di  other,  form  a  chain  of  cir- 
cumstances tending  to  show  that  the  persons 
were  driving  the  car  in  bdialf  of  defendant 
and  wftiiin  the  scope  of  thdr  authority.  The 
court  told  the  Jury  in  the  plainest  language 
that  the  plaintiff  could  opt  recover  unless  be 
proved  that  tlie  automobile  was  bdng  driv- 
en with  the  consent  and  knowledge  of  the 
defendant  and  by  his  agent  or  agents  acting 
within  the  scope  of  tbdr  emjdoyment.  TbB 
verdict  Is  irrefutable  evidence  that  the  Jory 
found  that  the  car  was  being  driv«i  by 
agents  of  the  defendant  while  acting  witliin 
the  scope  ot  their  authority.  It  Is  not  for 
us  to  say  whether  we  think  the  evidence 
preponderates  for  or  against  the  defendant. 
The  decision  of  that  question  was  for  the 
jury,  and  by  thdr  verdict  they  have  dedded 
the  question  against  the  defendant  We  can- 
not aflSrmatively  say  that  there  was  no  evi- 
dence to  support  the  verdict,  and  the  ver- 
diet  of  the  jury  Is  therefore  a  finality.  Sal- 
livan  V.  Wakefield.  65  Or.  528,  535,  138  Pac 
641;  Kahn  v.  Home  TeL  &  TeL  Co.,  78  Or. 
308,  152  Pac.  240. 

The  judgment  is  aflinned. 

McBRIDB.  a  J.,  and  BBNSON  and  Mo- 
OAllANT,  JJ.t  ooncnr. 
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1.  GUSBfENS  HOBST  00.  T.  NEW  BLUB 
POINT  MINING  00.  et  aL 

DUBST  T.  SAME  (two  cmm). 

(Saa  2465-2467.) 

(Sapreme  Coort  of  OaUfivnia.   F«b.  27*  1918. 
On  Rehearing,  March  29,  19ia) 

1.  Watees  and  Water  Coubses  ^=>130— Ap- 
propriation—"Fobeign  Watebs." 
Where  plaintiffs  had  always  used  the  natn- 
ral  water  of  a  stream,  but  the  Btream  had  been 


aosmented  by  foreign  waters  deposited  in  it 
by  a  city,  auca  foreign  waters  constituted  aban- 
coned  personalty,  and  defendants,  who  could 


first  take  tbem  from  the  stream,  liad  the  right 
to  their  uae,  since  plaintiffs  could  recover,  if  at 
all,  only  on  the  strength  of  their  own  title,  and 
not  on  the  wealcness  of  defendant's,  and  as 
^aintiffs  could  not  prevent  the  removal  of  such 
Imign  waters  by  those  responsible  for  tiieir 
presence  in  the  stream,  they  could  acquire  no 
title  to  the  waters  by  adverse  posseasion. 

2.  Waters  and  Wateb  Coubsbs  «=>42,  142— 

APPBOPBIATION— AbtIFICIAL  WATEBa 

A  riparian  owner  has  a  right  to  the  usufruct 
of  the  natural  water  of  the  stream,  but  an  ap- 
propriator  of  the  waters  artificially  added  is  a 
taker  of  the  corpus  of  that  which  exists  in  the 
stream  oslr  by  Tirtne  of  its  abandooment 

3.  Watebs  and  Wauk  CouBsmi  «=s>162(ll)— 

SlOHTS  OF  RiPjUBXAH  OWKIBS— JUDOlCBnTS 

— SumciinoT. 
A  judgment  finding  tJtat  a  riparian  owner 
vaa  entitled  to  all  the  natural  flow  of  1,191 
Inches,  and  that  defendants  were  entitled  to  the 
foreign  water  varying  from  500  to  1,400  inches 
Id  the  course  of  the  year,  was  sufficiently  deB- 
nit& 

4.  Appbal  and  Ebboe  €=>907(1>— Soopb  or 
Bbview— PustncPTZONa. 

Under  the  rule  favoring  the  -sustaining  rath- 
er than  the  reversal  of  judgments,  the  court,  in 
the  absence  of  the  evidence,  must  assume  that 
the  evidence  justifies  the  findings,  and  that  the 
judgment  is  in  accordance  with  equity. 

5.  Watebs  and  Watkb  Coubses  ^»1S2(4)  — 
Bights  or  Bipabiah  Ownsb  —  Jubibdio- 
noir. 

Where  plaintiff  sought  to  quiet  its  ri^ht  to 
the  natural  flow  of  a  nver  at  its  lands  in  one 
coonty.'the  mere  fact  that  a  tributary  creek  had 
a  separate  name,  and  extended  through  another 
county,  did  not  make  it  less  a  part  of  the  river, 
so  that  the  court  of  the  county  wherein  plain- 
tifTs  land  lay  had  jurisdiction  under  Const,  art. 
tt,  I  5t  requiring  actions  as  to  real  property  to 
be  brought  within  county  where  the  property  is 
litoated. 

In  .Bank.  Appeal  from  Superior  Court. 
Tnba  County;  Eugene  P.  McDanlel,  Judge. 

tbxeo  suitB  by  the  B.  Clemens  Horst  Com- 
pany, Balpb  H.  Durst,  and  Rose  Frances 
Durst,  as  executrix,  respectively,  against  tbe 
New  Blue  Point  Mining  Company  and  others. 
From  those  parts  of  tbe  judgments  adverse 
to  them,  the  plaintiff  In  each  case  appeals. 
Affirmed. 

On  petition  for  rehearing,  petition  denied. 

W.  H.  Oarlln,  of  Marysvllle,  and  Samoel 
0.  "WUtl,  at  San  Francisco,  for  appellants. 
Bert  Schleslnger,  James  F.  Sheeban.  c.  J. 
Hccgerty.  and  Knight  &  Heggerty,  all  of 


San  Francisco,  F,  T.  Nllon,  of  Nevada  City, 
Byron  Coleman,  of  Los  Angeles,  and  John 
Molroy*  oC  Qiaa  Valley,  fi>r  remondnti. 

MBLVIN,  J.  PlmlntUb  ai^)e&l  f  nxn  parts 
of  judgments  identical  In  three  cases  involT- 
Ing  the  flow  of  Bear  river  and  its  tributary 
Wolf  creek  to  the  lands  plaintiffs  In  Tnba 
and  Placer  counties.  The  three  appeals  are 
by  stipulation  to  be  govemed  by  the  declsi<m 
based  upon  the  transcr^t  in  the  case  entitled 
"B.  Clemens  Horst  Company  y.  New  Blue 
Point  Mining  OOmpBnjy." 

B.  Olemena  Hont  Company  Qtwelnafter 
to  be  known  as  ■'philntur'  or  "appellant^ 
has  owned  for  more  than  a  Quarter  of  a 
century  land  riparian  to  Bear  river.  Hie 
water  flowing  ^o  said  land  comes  partly  txan 
a  tributary  of  Bear  river  known  as  W(df 
creek,  which  has  its  confluence  with  die  rir- 
er  above  plalntifTs  land.  Upon  Wolf  creek 
tbe  predecessors  of  defendants  maintained 
a  dam.  This  dam  was  completed  in  1862,  and 
was  constructed  at  la^  cost,  and  has  been 
maintained  by  defendants  or  their  predeces- 
sors in  interest  ever  since.  Heading  at  tills 
dam  was  a  dlteh  sometimes  known  as  the 
"Gaidpbell  Ditch."  It  was  28  miles  long. 
Two  miles  from  Its  head  this  ditch  crossed 
a  tributary  of  Wolf  creek  known  as  Frenrfi 
ravine,  and  no  water  carried  beyond  French 
ravine  in  said  ditch  ever  did,  now  does,  or  can 
return  to  Wolf  creek  or  Bear  river  above  the 
land  of  platntlCE. 

■  Beginning  in  1862,  2,000  Inches  of  water 
was  carried  by  said  ditch  In  the  winter  time 
each  year  and  not  returned  to  either  the 
creek  or  the  river,  being  used  in  gravel  mines 
at  Smartsvllle.  A  small  qaantity  has  been 
and  still  Is  distributed  In  such  manner  that 
a  portion  of  It  has  been  returned  to  tbe 
stream  above  the  land  of  plaintifT,  but  as 
there  la  no  controversy  over  this  water,  It 
will  not  be  considered  In  this  opinion.  Win- 
ter diversions  through  tbe  ditch  continued 
until  1883,  when  the  mining  at  Smartsvllle 
outside  of  the  watershed  of  Bear  river  and 
Wolf  creek  was  stopped  by  Injunction.  Be- 
tween 1883  and  1910  no  water  In  winter  was 
carried  by  the  ditch  outside  of  the  said  wa- 
tershed. 

Id  the  irrigation  season,  however,  from 
1862  to  1901,  water  for  irrigating  purp<wes 
was  distributed  along  the  course  of  the  ditch 
In  amounts  varying  from  100  to  800  Inches  of 
water,  none  of  which  was  returned  at  or 
above  plaintiff's  lands.  All  the  other  water 
diverted  by  the  ditch  was  released  before 
reaching  French  ravine.  In  1901  the  flume 
crossing  French  ravine  broke  down,  and 
from  that  year  until  191,0  no  water  was  con- 
ducted beyond_  that  place.  At  all  Hmes  be- 
tween 1901  nnd  1910  all  water  taken  from 
Wolf  creek  by  the  dam  and  ditch  was  re- 
turned to  the  stream  above  plalntifTs  lands 
and  flowed  on  plalntifTs  lands,  where  It 
was  used  by  plaintiff. 
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Upon  this  history  of  the  use  of  the  water 
it  was  held  that  defendants,  between  the 
years  1901  and  1910,  bad  forfeited  all  rl^t 
to  tate  any  of  the  natural  flow  of  Wolf  creek 
to  any  place  outside  of  the  watershed  of  that 
stream  or  that  of  Bear  river,  and  had  never 
recovered  said  right  either  by  prescription 
or  otherwise.  In  regard  to  all  of  the  natural 
flow  of  these  streams,  plalntlfT  as  a  riparian 
owner  was  found  to  have  rights  prior  and 
superior  to  any  which  defendants  might  as- 
sert In  1909  defendants  reopened  Campbell 
ditch,  rebuilt  the  flume  across  French  ravine, 
and  began  to  distribute  at  places  beyond 
E*rench  ravine  and  outside  of  the  watershed 
of  Wolf  creek  and  that  of  Bear  river  water 
varying  In  amount  from  500  to  2,500  Inches. 

It  was  found  by  the  court  that  Wolf  creek 
receives,  and  for  more  than 'half  a  century 
has  received,  In  addition  to  Its  natural  flow, 
water  coming  from  sources  without  Its  water- 
shed  and  known  as  "foreign  water."  This 
"foreign  water"  Is  made  up  of  sewage  from 
the  city  of  Grass  Valley  and  water  discharg- 
ed from  mines  and  mills,  the  city,  mines,  and 
mills  receiving  their  supply  from  a  canal 
which  leads  from  Tuha  river.  The  canal  Is 
owned  hy  persona  not  in  privity  wlth»these 
litigants,  or  any  of  them,  and  not  parties  to 
this  controversy.  All  of  the  discharges  of 
"foreign  water"  enter  Wolf  creek  above  the 
Campbell  dam  and  commingle  with  the  oth- 
er waters  of  said  stream.  Said  "foiteign  wa- 
ter" is  never  less  than  500  indies  nor  more 
tlian  1,400  indies.  Tbe  natural  flow  of  Wolf 
creek  at  the  lowest  stage  is  fonnd  to  be  al- 
ways at  least  1,191  Inches.  It  was  further 
fotmd  by  the  court  that  plaintiff  has  a  para- 
mount  right  to  the  natural  flow  to  its  lands 
of  the  water  In  Wolf  creek  and  Bear  river, 
but  tliat  defendants  have  a  right  superior  to 
plaintiff  to  all  of  the  "foreign  water"  at  all 
times  for  nse  at  any  place  within  or  without 
the  watershed  of  Wolf  creek  or  Bear  river. 

The  essential  condusitnis  of  law  were  that 
plaintiff  Is  entitled  to  all  <a  the  natural  flow 
to  its  lands;  that  defendants,  as  against 
plaintiff,  liave  a  right  to  use  the  "foreign  wa- 
ter" not  exceeding  1,400  Indies;  and  that 
plaintiff  may  have  an  injunction  restrain- 
ing defendants  from  diverting  any  save  the 
"foreign  water"  from  Wolf  creek.  By  the 
Judgment  which  follows  the  condnslms  of 
law,  the  title  of  plaintiff  to  the  natural  flow 
Is  quieted. 

The  priadpal  question  Involved  in  this  ap- 
peal is  the  fdlowlng:  Where  the  flow  of  a 
natural  stream  is  augmented  by  artificial 
means,  that  is  by  waters  which,  without  the 
interrention  of  human  agency  would  never 
reach  the  stream,  does  this  artlfldal  flow  In- 
nre  to  the  benefit  of  riparian  owners,  or  is  it 
merely  in  the  nature  of  abandoned  personal- 
wlildi  may  be  appropriated  by  the  first 
person  who  can  take  it  from  the  stream? 

^M^llant  agrees  with  respondents  that 
tlw  *^oreign  water"  la  an  increment  of  Wolf 
eredr  abandoned  by  those  who  produce  It 
VbUe  the  right  <if  the  producers  at  any  time 


to  forsake  the  practice  of  putting  water  Into 
Wolf  creek  is  conceded,  the  right  of  respond- 
ents, In  the  absence  of  any  privity  with  said 
producers,  to  appropriate  this  surplus  flow 
is  denied.  Appellant  calls  the  court's  atten- 
tion to  the  case  of  Arkwright  v.  Gell,  5  Mee- 
son  and  Welsby.  2(^226.  In  that  case  i^lne 
owners  had  drained  their  workings  by  a  tun- 
nel frcHU  which  water  was  discharged  in  such 
a  way  that  It  flowed  to  plaintiffs  and  was 
used  by  them  to  operate  mills.  For  the  pur- 
pose of  securing  better  drainage  the  owners 
of  the  mine  dag  a  deeper  tunnel  which  caused 
the  other  to  run  dry.  In  this  they  were  up- 
held on  the  ground  that  those  creating  the 
supply  may  discontinue  It  In  principle  that 
case  seems  to  fit  the  one  point  upon  which 
appellant  and  respondents  agree,  namely,  the 
right  of  the  producer  of  the  artificial  flow  to 
cease  furnishing  It,  but  appellant  lays  great 
stress  upon  the  comment  on  the  case  in 
Washburn  on  Easements  at  page  420  (4tb 
Ed.),  which  Is  as  follows: 

"It  will  be  remarked,  as  an  important  circum- 
stance in  this  case,  that  the  one  who  dug  the 
second  sough  and  caused  the  diversion  was  in- 
terested in  the  mines  thereby  to  be  drained. 
Had  it  been  otherwise,  had  he  been  a  stranger, 
or  merely  the  owner  of  the  land  lyiiw  between 
the  outlet  of  the  first  sooeb  and  the  tuace  where 
the  water  entered  into  the  natural  stream,  he 
would  have  bad  no  right  to  divert  the  current  is- 
suing from  the  mine,  so  as  to  deprive  the  plain- 
tiff of  the  use  of  the  water  flowing  In  the  same, 
after  haviog  enjoyed  it  so  long." 

It  Is  contended  that  as  among  all  the  rest 
of  the  world  except  the  producer,  the  min- 
gled stream  of  natural  and  artificially  Intro- 
duced water  follows  the  usual  law  of  water 
courses,  and  that  it  Is  Immaterial  as  between 
two  claimants  how  the  water  got  Into  the 
bed  of  the  stream.  In  this  behalf  a  number 
of  authorities  are  cited,  Including  Wood  v. 
Waud.  3  Exch.  748,  Druley  v.  Adam.  102  lU. 
177,  Eddy  V.  Simpson,  3  Cal.  249,  58  Am. 
Dec.  408,  Schulz  v.  Sweeny,  19  Nev.  359.  11 
Pac.  253,  3  Am.  St  Rep.  888,  and  Hollett  v. 
Davis,  54  Wash.  326,  103  Pac.  423.  '  In  the 
case  last  dted  It  was  held  that  the  owner 
of  a  spring  who  diverts  its  waters  Into  an 
artificial  channel  may  not  after  the  lapse 
of  the  period  of  the  statute  of  limitations, 
return  the  waters  to  their  natural  channd 
to  the  Injury  of  a  lower  riparian  owner  on 
the  water  course  through  which  the  .water 
has  long  been  discharged.  The  case  was  d«- 
dded  upon  the  doctrine  of  estoppel,  and  has 
little  value  here.  The  other  cases  were  de- 
termined t^n  authority  of  dedsions  under 
the  common  law.  Eddy  v.  Simpson,  the  Cal- 
ifomian  authority  dted  was  to  the  effect 
that  producer^  of  water  who  had  abandoned 
It  could  not  retake  It  from  the  stream  into 
wnidi  it  bad  been  discharged  if  by  so  doln^ 
they  prevented  its  application  to  the  landa 
of  lower  riparian  owners  who  had  been  mak- 
ing benefldal  use  of  It;  but  In  Hofrman  t. 
Stone,  7  Cal.  46.  this  doctrine  was  modified 
and  a  ruling  made,  which  has  been  consist- 
ently followed  ever  since,  that  an  ivpropEi> 
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itor  may  nse  a  natural  water  course  as  a 
part  of  the  process  of  conducting  tbe  ap- 
propriated fluid  to  a  place  of  storage.  In 
that  case  It  was  held  that  only  the  natural 
water  In  the  stream  belonged  to  the  first  ap- 
propriator,  and  that  tbe  artificial  water 
might  be  retaken  by  those  who  had  dls- 
cbarged  It  Into  tbe  water  course.  And  ia 
the  leading  case  of  Eatz  v.  Walklnsbaw,  141 
CaL  116-135,  70  Pac.  663,  74  Pac.  766,  64  L. 
R.  A.  236,  99  Am.  St  Bep.  35,  Eddy  T.  fitmp- 
son  was  cited  during  the  discussion  of  tbe 
deTiatlons  from  tbe  common  law  which  have 
been  brought  about  by  local  necessitieB  and 
the  physical  and  climatic  difference  between 
Aigland  and  California.  Very  early  In  the 
Ustory  ot  Irrlgatian  In  California  this  court 
began  to  draw  distinctions  between  tbe  ri- 
parian rights  recc«niz«d  under  the  common 
law  and  the  law  of  appropriation  wliich  ma 
called  a  law  of  necessity,  fbllowing  castom 
rathtf  than  fixed  conditioiui  In  Miller'  r. 
Wheeler.  54  Wash.  429,  103  Pac  ^1,  28  L. 
B.  A.  (N.  S.)  1065,  this  difference  is  discoased 
and  many  cases  are  listed,  tbe  court  citing 
with  special  approval  and  quoting  from 
Butte  Canal  A  Ditch  Co.  v.  Vaughn,  11  CaL 
143,  70  Am.  Dec.  769,  wherein  the  right  of 
the  original  approprlator  of  water  again  to 
take  it  after  Its  discharge  Into  an  alien  wa- 
ter course — a  right  denied  in  the  case  of  Ed- 
dy T.  Simpson— is  again  declared.  It  is  un- 
necessary, however,  to  prolong  the  discussion 
of  this  phase  of  the  case  because  appellant 
admits  that,  under  the  authorities,  the  peo- 
ple who  put  the  water  brought  from  sources 
outside  of  the  watershed  Into  Wolf  creek 
might  at  their  pleasure  discontinue  such  In- 
crement, leaving  appellant  without  remedy. 

[1]  If,  then,  the  appellant  can  obtain  no 
easement  or  right  by  adverse  possession  or 
user  against  the  people  at  Grass  Valley  who 
add  to  tbe  corpus  of  the  stream,  bow,  ask 
respondents,  can  plaintiff  maintain  tbe  pres- 
et action  without  first  establishing  a  right 
to  the  nse  of  this  water?  We  can  find  no 
satisfactory  answer  to  this  question  that  will 
fit  with  appellant's  contentions.  Bespotid- 
ents  invoke  the  rule  of  property  that  plain- 
tiff  must  rely  upon  the  strength  of  Its  own 
title,  and  not  upon  the  weakness  of  that  of 
Its  adversarieft— citing  Little  Sespe  Consoli- 
dated Oil  Co.  y.  Badgalupl,  167  Gal.  381, 139 
Pac.,  802.  We  can  see  no  escape  from  tbe 
loeic  of  the  role  so  invoked  and  its  appUca* 
tlm  to  the  oonditions  here  presented  fear  onr 
consideration. 

[21  A  riparian  owner  baa  a  right  to  tbe 
BBiLf^uct  or  the  natural  water  of  the  stream, 
bat  an  approprlator  ot  tbe  waters  artificial- 
ly added  is  a  taker  ct  the  corpus  of  tltat 
which  exists  In  the  stream  only  by  virtue  of 
Its  abandonment  So  Jealous  have  tbe  courts 
•f  this  state  been  for  economy  in  the  use  of 
irater  and  tbe  fair  apportionment  of  the 
predous  fluid  fw  beneficial  purposes  that 
they  baTe  loosed  to  restrain  tbe  dlver^n 


of  water  by  a  nonrlparian  approprlator,  at 
the  suit  of  a  lower  riparian  owner,  when 
the  amount  diverted  would  not  be  used  by 
the  latter,  but  wonld  greatly  benefit  the  per- 
son diverting  it.  San  Joaquin  &  Kings  Riv- 
er Canal  &  Irrigation  Co.  v.  Fresno  Flume 
&  Irrigation  Co.,  158  Cal.  626,  112  Pac.  182, 
35  L.  R.  A.  (N.  S.)  832 ;  Modoc  Land  &  Live 
Stock  Co.  V.  Booth,  102  Cal.  151,  36  Pac. 
431 ;  FIfield  v.  Spring  Valley  Water  Works, 
130  Cal.  652,  62  Pac.  1054. 

In  Gallatin  v.  Coming  Irrigation  Co.,  163 
Cal.  405,  126  Pac.  864,  Ann.  Cas.  1914A,  74, 
the  court  was  discussing  a  'situation  in  which 
defendant  pressed  to  divert  for  purposes  of 
irrigation  on  nimripailaB  lands  surplus  wa- 
ter carried  in  a  stream  during  periods  of 
nnnsual  fiood.  injunction  against  defend- 
ants was  refused  when  demanded  by  plain- 
tiffs, who  were  lower  riparian  proprietors, 
on  the  ground  that  tbe  taking  of  tbe  flood, 
waters  wrought  no  present  damage  to  said 
plaintiffs.  After  a  review  of  the  dedslmis 
applicable  to  the  problem  before  tbe  court 
the  following  language  waa  nsed  in  tb»  deci- 
sion: 

"Ttiese  dedsions  in  effect  establish  the  just 

rale  that  flood  waters  which  are  of  no  snbBtaa- 
tial  benefit  to  the  riparian  owner  or  to  hie  land, 
and  are  not  used  by  him,  may  be  taken  at  will, 
by  any  person  who  can  lawfully  gain  access  to 
tbe  stream,  and  conducted  to  lands  not  ripariaa, 
and  even  beyond  the  watershed,  without  the 
consent  of  tbe  riparion  owner  and  witliout  com- 
pensation to  him.  They  are  not  a  part  of  the 
flow  of  the  stream  which  constitutes  'parcel* 
of  his  land,  within  the  meaning  of  the  law  of 
riparian  rights." 

In  Cohen  v.  La  Canada  Land  &  Water  Co., 
161  Gal.  680,  91  Pac.  684.  11  L.  R.  A.  (N.  S.) 
752,  the  plaintiff  songbt  to  restrain  defend- 
ants from  diverting  and  carrying  away  cer- 
tain waters  developed  by  tunnels  on  lands 
from  which  plaintiff  bad  conducted  the  flow 
of  certain  springs.  It  was  found  that  the 
developed  waters  were  not  such  as  would  un- 
der natural  conditions  find  their  way  to 
the  springs,  and  that,  except  for  tbe  tunnels 
the  supply  thereby  made  available  would 
have  gone  by  percolation  outside  of  the  wa- 
tershed of  the  stream  on  wblcb  plaintiCF's 
land  was  located.  Among  other  things  the 
court  said: 

"Under  these  circumstaneeB,  aa  the  waters  de- 
veloped by  the  tunnels  were  not  waters  which 
would  have  trended  towards  or  supported  or  af- 
fected any  stream  flowing  by  tbe  land  of  ap- 
pellant, nor  any  springs  in  or  to  the  waters  of 
which  she  had  any  claim  or  interest,  she  waa 
not  injured  as  an  adjoining  proprietor  or  as  an 
apijropriator,  and  hence  could  not  complain  or 
insist  upon  tbe  application  of  the  rule  announc- 
ed in  the  cases  cited  to  prevent  the  respondents 
from  talcing  such  developed  waters  to  any  lands 
to  which  they  might  see  fit  to  conduct  them. 
For  authority  sustaining  this  proposition,  we 
cite  Hanson  v.  McCue,  42  Cal.  306  [10  Am. 
Rep.  299],  Gould  v.  Eaton,  111  Cal.  639  [52 
Am.  St  Rep.  201,  44  Pac.  319],  and  Montecito. 
etc.,  Co.  V.  Santa  Barbara,  144  Cal.  685  [77 
Pac.  1113]." 

So  In  tbe  present  case  It  may  be  said  that 
as  tbe  surplus  waters  would  not  In  the  course 
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«f  nature  reach  appellaiif  s  land,  tbat  coi^ 
ration  may  not  complain  of  being  deprived 
thereof  either  hy  the  producers  of  the  ex- 
cess, by  their  assignees,  or  by  a  stranger  to 
their  title  who  appropriated  the  abandon- 
ed excess  for  proper  purposes. 

Respondents  cite  Danoenbrlnk  v.  Burger, 
23  Cal.  App.  587,  188  Pac.  751,  as  supporting 
their  contention  that  where  water  has  been 
conducted  Into  a  stream  other  than  that 
from  which  It  was  taken  and  has  been  aban- 
doned, the  rights  therein  are  in  the  nature 
of  those  which  one  may  enjoy  in  personalty ; 
the  approprlator  being  entitled  to  the  cor- 
pus thereof  rather  than  the  usufruct.  The 
discussion  in  the  opinion  In  that  case  sup- 
ports the  contention  of  respondents,  for  the 
following  language  is  there  used: 

"It  Is  well  settled  tbat  where  water  escaping 
or  leaking  from  an  artiSclal  water  course  goes 
to  waste  by  flowing  promiBcuoasly  over  other 
lands  or  finds  its  way  to  some  other  stream 
than  the  one  trom  which  it  is  diverted  into  such 
artificial  water  course,  a  cerson  appropriatiDg 
such  water  thus  merely  takes  the  corpus  and 
not  the  usufruct  therein.  In  such  case,  having 
the  usufructuary  right  in  sudi  water,  toe  own- 
er of  such  ditch  or  artificial  water  course  is  at 
liberty  at  any  time  to  change  or  alter  it  with- 
out invading  any  vested  right  of  the  approprla- 
tor, even  though  the  efleet  of  audi  change  or  al- 
teration must  uevitably  result  in  depriving  the 
approprlator  of  the  water  escaping  from  such 
water  course  and  which  he  has  appropriated  and 
used,  perhapa  for  a  long  period  of  time.  As 
is  said  in  Hanson  v.  McCue.  42  Cal.  303  [IQ 
Am.  Rep.  299],  and  approved  In  Eatz  v.  Walk- 
inshaw,  141  Cal.  116  [99  Am.  St.  Rep.  35,  64 
I*.  R.  A.  236.  70  Pac.  663,  74  Pac.  766],  the 
owner  of  an  artificial  water  course  ia  not  bound 
to  maintain  the  artificial  stream  for  the  benefit 
of  those  who  have  appropriated  waters  escaping 
therefrom.  •  •  •  In  other  words,  the  appro- 
prlator merely  secures  the  corpus  of  the  water 
thus  escaping  as  personalty,  but  does  not  there- 
by secure  or  acquire  the  right  to  the  continuous 
flow  of  such  water." 

We  are  convinced  that  plaintiff  and  re- 
Qpondoite  were  uptm  an  equal  footliuc  with 
reference  to  the  surplqa  water,  and  that  the 
ones  who  first  secured  It  may  not  be  deprived 
of  the  right  to  the  use  of  It,  even  outside  of 
the  watershed  of  Wolf  creek  by  the  person  or 
conxH'ation  dalmlng  aa-a  lower  riparian  pro* 
prietor  on  Bear  river.  This  disposes  the 
principal  qnestlon  Involved  herein,  and  our 
determination  of  this  matter  is  not  altered 
by  the  oplnlm  In  Schwann  t.  Cotton,  [1916] 
2  Chancery,  469,  dealing  wltli  a  controversy 
between  riparian  proprietors  In  a  Jurisdic- 
tion in  which  our  law  of  appropriation  of 
waters  has  no  application.  The  case  of 
Davis  T.  Gale,  82  Cal.  26, 91  Am.  Dec.  564,  al- 
so cited  in  this  behalf,  Is  of  little  value  to  us 
here  because  the  points  decided  were  so  dlf- 
flereut  from  thiMe  Involved  In  this  controver- 
sy. Tbat  was  a  salt  betwerai  approprlators, 
each  claiming  a  priori^,  not  a  controversy 
based  xxptm  riparian  rights  of  either  party. 

(8, 4]  Appellant  attacks  the  judgment  upon 
the  ground  that  it  Is  n(^  du^uite.  That  the 
amount  of  "foreign  watei^  varies  greatly  at 
different  periods  during  the  year  Is  found. 
Its  maxlmnm  (1.400  inched  and  Its  minimum 
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(600  indies)  are  fixed  by  the  findings,  but  It 
Is  argued  that  as  the  amount  of  the  flow  of 
the  added  water  is  never  constant,  and  never 
wlU  be,  it  Is  impossible  to  tell  when  respond- 
ents are  going  beyond  the  appropriation  of 
the  added  water  and  taking  from  the  natural 
flow.  The  effect  of  the  judgment  says  ap> 
pellant  Is  to  restrict  It  over  the  whole  year 
to  the  minimum  flow  of  natural  water  found 
to  be  In  the  stream  at  the  end  of  the  seascm. 
It  la  argued  that  the  judgment  la  just  as  un- 
certain  as  that  found  erroneous  for  uncer- 
tainty In  Watson  r.  Lawson,  166  Oal.  286-243, 
135  Pac.  961.  An  examination  of  the  said 
judgment  shows,  however,  that  it  la  much 
more  specific  than  the  one  described  In  the 
dted  case.  In  that  case  defendants  had  been 
fbund  by  the  superior  court  to  be  entitled  to 
"suffldoit  water  for  the  proper  irrigation  of 
BO  much  of  their  several  lands  as  they  have 
heretofore  Irrigated  with  such  water."  As 
there  was  nothing  to  show  the  number  of 
acres  prevloasly  irrigated,  nor  the  amount 
of  water  such  irrigation  would  require  the 
judgment  was  of  course  hopelessly  indefinite. 
In  the  case  at  twr  defendants  are  adjudged 
to  he  mtitled  to  all  of  the  "foreign  water" 
not  exceeding  1.400  Inches,  and  are  enjoined 
from  taking  more  than  that  quantity.  Con- 
versely steted,  the  court  forbade  defendants 
to  take  more  than  would  leave  in  the  stream 
1,191  Inches  of  the  water  from  Wolf  creek 
whldi  had  been  judicially  determined  to  be 
the  minimum  quantity  of  natural  water  flow- 
ing at  the  Intake  of  th<dr  ditch.  Under  the 
role  which  favors  the  sustainli^  rather  than 
the  reversal  of  judgments  we  must  assume 
that  the  evidence  (which  Is  not  set  forth  in 
this  record)  justifies  the  findings,  and  that 
said  judgment  is  in  accordance  with  fairness 
and  equity. 

[I]  Certain  of  the  respondents  qnestlon  the 
Jurisdiction  of  t^e  court  to  try  this  case  and 
contend  that  they  should  have  been  awarded 
a  judgmioit  of  dismissal  under  section  6  of 
article  6,  of  the  Ctmstltutlon  ot  California. 
This,  th^  say.  Is  an  action  to  quiet  title  to 
the  waters  of  Bear  river  and  its  tributaries. 
Including  Wolf  creek,  and  as  the  latt«r 
stream  is  entirely  within  the  county  of  Neva- 
da, they  assert  that  the  superior  court  in  and 
for  the  said  coimty  alone  had  jurisdlctton  to 
entertain  such  a  suit.  The  court  found  that 
plaintltrs  right  sought  to  be  quieted  was  *^ 
part  and  parcel  of  its  Tuba  county  lands.** 
The  action  was  properly  commenced  and  tried 
In  Tuba  county.  Miller  &  Lux  t.  Madera 
Canal  ft  Irrigation  Co.,  156  Cal.  69-7S,  0» 
Pac  502.  22  L.  R.  A.  (N.  S.)  881;  I^or 
V.  Haggin,  69  Cal.  266-391. 4  Pac.  919, 10  Pac; 
074  Plaintiff  was  seeking  to  quiet  Its  right 
to  the  natural  flow  of  Bear  river  at  its  lands 
in  Tuba  county.  The  mere  fiict  that  W<At 
creek  has  a  separate  name  and  extends 
through  another  county  does  not  make  It  leas 
a  part  of  Bear  river.  Porters  Bar  Dredging 
Ca  V.  Beaudry,  16  Cal.  A»p.  761-766^  115  Pac. 
961. 


Digitized  by 


OaL) 


BOLIiAND 


T.  KELLT 


421 


It  follows  ttiat  respondents  vere  not  en- 
titled to  a  Jndginent  of  dismissal 

The  parts  <^  the  Judgments  from  which  ap- 
peals are  taken  are  affirmed. 

We  concur:  ANGELLOTTI,  0.  J. ; 
6HAW,  J.;  VICTOR  E.  SHAW,  Jndg^  pro 
tem;;  SLOSS,  J.;  WILBUR,  J. 

On  Rehearing. 

FEB  CURIAM.  The  petition  fbr  rehearing 
ia  denied.  The  conrt  does  not  constme  the 
opinion  her^  as  deciding  the  qnestlon  as  to 
what  rights  may  be  acquired  in  so-called  "for- 
eign waters."  as  between  appropriators,  or 
by  prescription.  The  record  in  these  cases 
presents  a  controversy  between  the  plaintiffs 
claiming  the  waters  In  question  solely  by  vlr* 
tne  of  thtir  lower  riparian  ownership  of  the 
banks  of  Bear  river,  of  which  Wolf  credE  Is 
a  tributary,  and  the  defendants  claiming  the 
rlg^t  to  divert  the  foreign  waters  of  WoH 
aeA  by  vbtne'<tf  their  approprtatlon  and 
a^Ueatlcm  of  the  same  to  benefldal  uses. 

O-Ti  cii.  vm  " '  ^ 

HOUjAND  v.  KBLLT.    (S.  F.  7673.) 
CSnpreme  Court  of  California.    Dec.  27,  1917. 

On  Rehearing  in  Bank,  March  18,  1918.) 

1.  DBSCBIfT  JlSD  DiSISIBimOIT  4=974r--STAT- 
DTES. 

On  death  of  a  wife,  intestate,  all  of  her  es- 
tate, real  and  persona),  vested  in  her  heirs,  un- 
der Civ.  Code,  S§  1383,  1384,  1386,  1402,  but 
without  right  of  immediate  cnjoymeiit,  the 
ricfats  and  duties  of  the  administrator  interven- 
ing. 

2.  Descent  Ann  Disisibittioit  <t— tflO  Cot- 
ucTioN  or  Debts— Title  to  Peesonaltt, 

Generally  speaking,  in  the  absence  of  some 
default  or  fraud  or  refusal  on  the  part  of  the 
adminietrator  to  collect  the  property  of  tlie  es- 
tate, the  heir  may  not  bring  action  in  his  in- 
dhidnal  capacity  to  collect  debts  due  the  estate 
or  to  preserve  Utle  to  the  personalty. 

On  Behearing. 

8.  DEBCBNT  iVD   DXSTBIBVTZON   4=»91(S)  — 

GoLLEonon  or  Estate  bt  Heik— Pleadinq 

SPECIAI,  CIBCUU8TANCE8. 

In  order  to  maintain  an  action  for  the  re- 
covery of  or  affectlag  the  personal  estate  of  bis 
decedent,  an  heir  in  his  complaint  must  set  forth 
the  spedal  clrcumatancea  which  constitute  as  to 
him  as  exception  to  the  general  rule  tbat  the 
qualified  personal  representative  of  deceased 
alone  may  bu& 

4.  BZECUTOBS  AND  ADlflNIBTRATOBe  <S=>57  — 

Suit  to  Set  Aside  Fbaudulent  TxANsrsB 

BT  INTESTATX. 
An  administrator  cannot  sue  to  set  aside  a 
fraudulent  transfer  made  by  his  intestate  unless 
there  is  a  deficiency  of  assets  wherewith  to  pay 
•^•rtitg  creditors.  , 

6.  bxbcutobs  and  aoicxnistbatobs  «=»49  — 
Monet    Pbocdbbd    ebou    Decedent  bx 

PKADO— ACTIOH   BT  AdMINISTBATOB. 

Where  decedent  in  her  lifetime  might  have 
amed  to  recover  money  in  bank  which  she  was 
Induced  to  part  with  by  fraud,  it  ia  her  personal 
representative's,  dubr  to  sue  for  the  recovery 
there<tf  u  part  of  tha  estate  to  which  he  is  en- 
tiUed. 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Tiancisco; 
Geob  A.  Stutevant,  Jndco. 


Action  tiy  Fatrlcic  Holland  agtinst  JnUa 
McCarthy.  From  a  judgment  for  deCmdao^ 
plaintiff  aw>eals  ;  William  A.  Kelly,  as  ex- 
ecutor of  defendant* ■  estate,  being  substi- 
tuted on  her  death.    Judgment  affirmed. 

See,  also.  158  Pac.  1045 ;  169  Pac.  1000. 

W.  B.  Gashman,  of  San  Francisco  (R.  M. 
F.  Soto,  of  San  Francisco,  of  counsel),  for 
appellant  William  A.  Kelly,  of  San  S^an- 
Cisco,  for  respondent 

MELYIN,  J.  Plaintiff  appeals  from  a 
judgment  entered  after  the  sustaining  of  de* 
fondant's  demurrer  to  the  complaint  and  the 
failure  of  plaintiff  to  amend  his  pleading 
within  the  time  allowed  by  the  court  Upon 
suggestion  of  tbe  death  of  JoUa  McCarthy, 
the  executor  of  her  last  will  has  been  substi- 
tuted as  respondent 

Patrick  Holland  sued  as  surviving  husband 
of  Mary  Anne  Holland,  deceased,  to  quiet  ti- 
tle to  a  fund  deposited  by  said  Mary  Anne 
Holland  during  her  lif^lme  In  the  bank  of 
defendant  Uie  Hlbranla  Savings  &  Loan  So- 
ciety. There  are  four  counts  In  whldh  It  Is 
elaborately  pleaded  that  prior  to  her  death 
Mrs.  Holland,  by  an  instrument  In  writing, 
apparently  made  the  account  payable  to  her- 
self or  Julia  McCarthy  or  to  the  survivor; 
that  thereafter  Julia  McCarthy  caused  the 
money  to  be  transferred  to  another  and  new 
account  In  the  names  of  "Julia  McCarthy  or 
Mary  Anne  Holland,  payable  to  either  or  the 
survivor" ;  and  that  all  of  the  original  sum 
still  remained  on  deport  in  the  said  bank 
exc^t  ¥500  drawn  by  Jnlla  McCarthy  dur- 
ing the  life  of  Mrs.  Holland.  There  are  al- 
legations, which  we  need  not  set  forth  In 
full,  to  the  effect  that  Julia  McCarthy  by 
fraud,  undue  influence,  and  by  plying  Mrs. 
Holland  with  liquor,  succeeded  in  wrougful- 
ly  securing  the  fund  in  question,  at  a  time 
when  Mrs.  Holland  was  Incompetent  law- 
fully to  dispose  of  said  property. 

[1,2]  One  of  the  points  made  by  the  de- 
murrer to  the  complaint  was  tbat  plaintiff 
did  not  have  capacity  to  sue.  This  objection 
was,  in  our  opinion,  well  taken. 

While  conceding  that  In  California  there 
la  no  authority  Supporting  the  right  of  one 
taking  by  inheritance  as  plaintiff  herein  to 
sue  to  quiet  title  to  personal  property  of  his 
decedent,  nevertheless  appellant  bases  his 
assertion  of  such  right  upon  the  propositions: 
(1)  That  upon  the  death  of  Mrs.  Holland,  in- 
testate, all  of  her  estate,  real  and  personal, 
vested  in  l;er  heirs  (dting  Civ.  Code,  SI  1383, 
1384,  1386,  1402;  Estate  of  Patterson,  155 
Cal.  626,  102  Pac  941,  28  U  R.  A.  [N.  S.] 
654,  132  Am.  St  Rep.  116,  18  Ann.  Cas.  625; 
Raulet  v.  Northwestern  National  Insurance 
Co.,  157  Cal.  213,  107  Pac.  292,  and  other 
authorities  to  the  same  effect) ;  (2)  that  In 
California  a  tenant  In  common  may  sue  alone 
without  joining  bis  cotenants  (citing  section 
884,  Code  Civ.  Proc.;  Cassln  v.  Nicholson, 
154  Cal.  497.  98  Paa  190,  and  other  authorl- 
tlee).   While  his  premises  are  ondonbtedlj: 
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correct,  tbe  conclusion  drawn  by  appellant  is 
erroneous.  Indeed  one  of  the  aectlons  died 
In  his  brief  <1384  of  the  ClvU  Code)  provides 
that  tbe  property  of  an  Intestate  passes  to 
hla  or  her  heirs  "subject  to  the  control  of  tbe 
probate  court"  Therefore,  in  the  absence  of 
special  equitable  reasons  (of  a  sort  which  are 
not  set  forth  in  this  complaint),  no  heir  as 
Budi  would  be  permitted  to  sue  directly  to 
quiet  title  .to  prc^rty  belonglns  to  the  es> 
tate  of  his  Intestate.  While  title  to  the  prop- 
erty of  bis  intestate  vests  in  an  heir  upon  the 
death  of  such  Intestate,  his  title  does  not 
carry  with  It  the  right  of  immediate  ^oy- 
ment  The  ri^ts  and  duties  of  the  admin- 
istrator of  the  estate  Intervene  between  vest- 
ing of  title  and  right  to  possesion.  Section 
1452,  Code  of  Civil  Procedure,  authorizing 
such  suits  by  heirs  or  devisees,  is  limited  to 
real  property.  Therefore,  gmwally  speak- 
ing and  In  the  absence  of  some  default  or 


some  fraud  or  a  refusal  on  the  part  of  the*  action  and  want  of  suffldoit  facts  to  con- 


admlnlstrator  to  collect  the  property  of  the 
estate,  the  heir  may  not,  in  his  Individnal  cb$ 
padty,  bring  an  action  to  collect  debts  due 
the  estate  or  one  to  preserve  title  to  the  per- 
sonal  p«q^rty.  ftebertson  v.  Burrell,  110 
CaL  568.  42  Pac.  1086;  Bollinger  v.  Bol- 
linger, 154  Cal.  695-707,  99  Pac.  196?  Miller 
v.  Ash,  156  Cal.  544-^6.  105  Pac  600 ;  Sog- 
ers v;  Schlotterback,  167  CaL  35,  66,  138 
Pac  728 ;  18  C^c.  355. 

Oar  condosion  upon  this  branch  of  the 
case  removes  tiie  necessity  of  dedding  wheth- 
er or  not  plaintiff  is  estopped  to  prosecute 
this  acticm  by  tbe  dedslon  of  the  District 
Court  of  AK>eal  In  McCarthy  v.  Holland,  30 
CaL  App.  495,  158  Pac  1046,  a  case  which 
we  refused  to  transfer  to  this  court  on  pe- 
tition to  that  end. 

The  judgment  is  affirmed. 

We  concur:  ANGELLOTTI,  a  J.;  HEN- 
SHAW,  J. 

On  Rehearing. 

VICTOR  E.  SHAW,  Judge  pro  tem.  De- 
fendant's demurrer  to  tbe  complaint  was  sus- 
tained, and  plaintiff  falling  to  answer  with- 
in tbe  time  allowed  therefor,  a  judgment 
was  entered  for  defendant,  from  which  plain- 
tiff appeals. 

The  complaint  Is  In  four  counts,  and,  in 
so  far  as  material  to  our  consideration  of 
the  case,  alleges:  That  plaintiff  and  Mar- 
garet I.  McNamara  are  the  sole  heirs  of 
Mary  Anne  Holland,  who  died  intestate;  that 
at  the  time  of  her  death  deceased  bad  on 
deposit  in  the  Hibemla  Savings  &  Loan  So- 
ciety the  snm  of  $5,633.43,  which  was  her 
Borate  property;  that  some  time  prior  to 
her  death,  by  reason  of  the  mental  incompe- 
tency of  the  deceased  and  the  wrongful  acts 
of  Julia  McCarthy  (for  whom  since  her  de- 
cease William  Kelly,  as  executor  of  her  es- 
tate, has  been  substituted  as  defendant),  the 
latter  secured  from  deceased  a  written  in- 
Btnunent  authorizing  a  transfer  of  said  de* 


posit  from  the  name  and  account  of  Mary 
Ahne  Holland  to  a  new  account  In  the  names 
of  "Julia  McCarthy,  or  Mary  Anne  Holland, 
payable  to  either,  or  the  survivor^ ;  that  the 
instrument  so  authorizing  such  transfer  wis 
procured  by  undue  influence;  that  it  was 
never  signed  by  Mary  Anne  Holland,  nor.  de- 
livered to  Julia  McCarthy,  who  wrongfully 
and  without  right  dalma  title  to  the  deport 
of  mon^.  The  prayer  of  the  c<»nplaiut  is 
that  said  written  Instrument  authorlzlns  the 
transfer  of  the  account  be  declared  x<M; 
that  said  deposit  of  money  be  adjudged  to  be 
a  part  of  the  estate  of  the  decedent;  that 
the  Hibernia  Savings  &  Loan  Society  holds 
said  mon^  in  trust  for  the  use  and  benefit  of 
the  estate  of  deceased  and  for  the  plaintiff; 
and  that  the  court  direct  that  payment  there- 
of be  made  to  plaintiff.  Among  other  i^onnds 
<w  demurrer  sustained  by  a  general  order  was 
4uit  of  plaintiff's  capacity  to  maintain  the 


ftitute  a  cause  of  action. 

Assuming,  as  we  must,' against  the  demur- 
rer, that  this  money  as  alleged  t)eIonged  to 
deceased  at  the  time  of  her  death  and  that 
she  died  Intestate,  leaving  plaintiff  and  Mar- 
garet I.  McNamara  as  Iier  sole  heirs,  they 
are,  as  provided  by  section  1384  of  the  Civil 
Code,  entitled  to  it  "subject  to  tbe  control 
of  the  probate  court,  and  to  the  possession 
of  any  administrator  appointed  by  that  court, 
for  the  purposes  of  administration."  To  like 
effect  is  section  1452  of  the  Code  of  Civil  Pro- 
cedure, which  declares  the  executor  or  ad- 
ministrator entitled  to  the  possession  of  all 
the  estate  of  a  decedent  until  the  estate  Is 
settled  or  delivered  by  order  of  the  court  to 
those  entitled  thereto,  but  which,  as  to  real 
estate  only,  provides  that  the  heirs  alone,  or 
jointly  with  the  executor  or  administrator, 
may  sue  to  recover  or  quiet  title  to  the  same. 
By  section  1581  of  the  Code  of  Civil  Pro- 
cedure, the  executor  or  administrator  is  re- 
quired to  take  into  possession  ell  the  estate 
of  a  decedent,  and  by  section  1582  such  per- 
sonal representative  Is  empowered  to  insti- 
tute actions  for  the  recovery  of  such  prop- 
erty, whether  reol  or  personal,  "or  to  deter- 
mine any  adverse  claim  thereon."  These  sec- 
tions, and  tbe  provisions  of  others  pertinent 
to  the  subject,  contemplate  that  transfers  of 
property  of  deceased  persons  shall  be  effect- 
ed by  means  of  administration  under  the 
control  and  orders  of  the  probate  court  act- 
ing under  and  pursuant  to  provisions  of  law 
designed  to  protect  the  rights  and  Interests, 
not  only  of  the  estate  of  the  decedent,  but 
of  ail  persons  Interested  therein,  whether 
creditors,  daimants,  heirs,  or  legatees.  To 
permit  one  claiming  to  be  sole  heir  of  a  de> 
ceased  person,  who  is  alleged  to  have  died 
intestate,  leaving  a  deposit  of  money  in  bank, 
to  maintain  an  action  of  any  character  af- 
fecting the  property,  whether  for  the  direct 
recovery  thereof  or  to  determine  an  adverse 
right  thereto,  is  well  calculated  to  lead  to  la- 
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evitable  confusion  and  InconTeolence.  There 
mlgbt  be  legatees  under  a  will,  or  heirs  other 
than  tbe  (me  suing,  or  creditors  of  the  dece- 
dent entitled  to  sncb  money  in  payment  of 
tb^  dalms,  none  of  whom  would  be  affected 
by  the  jndgmeiit 


heir  must  in  bis  complaint  set  forth  the 
special  clrcamstances  which  as  to  him  consti- 
tute the  exception  to  the  rule,  and  by  virtue 
of  which  be  is  entitled  to  maintain  the  action. 
To  undertake  to  specify  grounds  which  would 
bring  a  case  within  the  exc^ition  could  serve 


Assuming  that  In  the  case  at  har  and  npon  no  purpose,  since  each  case  must  be  goT»ned 


losne  Joined  upon  all  the  auctions  of  the 
complaint,  Judgment  had  been  rendered  for 
the  defendants,  sotHi  Judgment  would  be  In- 
effectual as  a  plea  In  bar  to  an  action  against 
the  same  d^endants  for  the  same  property 
brought  by  the  administrator  of  the  estate. 
One  having  possession  of  money  or  prc^ierty 
of  a  decedent  at  tbe  time  of  the  latter's 
death  should  not  at  the  suit  of  an  heir  be 
called  up<Hi  at  his  peril  to  deliver  or  pay  It 


by  the  drcnmstauces  thereof.  Sufficient  to 
say  that  the  complaint  in  the  Instant  case 
(the  material  allegations  of  which  we  have 
set  out)  la  entirely  barren  (j£  any  facts  con- 
stituting grounds  for  Invoking  the  equitable 
aid  of  the  court  in  protecting  plaintiff's  in- 
terest In  the  estate  of  decedent  Such  ac- 
tions can  be  maintained  cmly  by  the  qualified 
personal  representative  of  the  deceased,  tbe 
existence  of  whom,  having  charge  of  the  ea- 


over,  unless  he  can  conclusively  establish  ;  tate,  we  must  assume  in  the  absence  of  any 


for  all  time  that  there  was  no  will,  no  lega- 
te^ no  creditors  of  the  estate,  and  no  other 
heirs,  without  all  of  which  be  could  not  be 
exempt  from  liability,  nor  unless  a  Judgment 
therein  rendered  in  his  favor  would  protect 
blm  in  subsequent  litigation  for  tbe  same 
property  by  other  heirs  i>r  the  personal  rep- 
resentatives of  tbe  deceased.  In  Grattan  v. 
Wiggins,  23  Cal.  16,  It  Is  said,  quoting  from 
the  syllabus: 

"A  debt  due  to  the  intestate  is  a  personalty, 
and  does  not  descend  to  the  heir  like  realty,  but 
rests  in  the  admiaiatrator,  who  has  the  sole 
right  to  maintain  actions  to  collect  the  same." 

To  this  point  the  case  was  dted  with  ap- 
proval in  Robertson  t.  Burrell,  110  Cai.  568, 
42  Pac  1086,  where  the  court  says: 

*'Xor  can  the  heir,  by  any  act  of  bis  own, 
strip  the  representative  of  any  of  his  rights,  nor 
relieve  him  from  tbe  performance  of  any  of  his 
duties,  heir  may  sell  bis  interest,  but  the 
administrator  still  has  control  of  tbe  property 
sold  for  the  payment  of  debts  and  the  general 
porposes  of  administration.  Tbe  heir  cannot 
an  action  to  enforce  payments  or  collect 


dVS;  •  *.  •  and,  even  when  he  attempts  toj  oniy  the  power,  but  It  is  bis  duty,  to  sue 
do  so  by  Humg  in  his  mdividnal  capacity  an#  "   „  „         J  ^. 


as  executor,  the  right  of  action  not  being  in 
both,  but  in  the  executor  alone,  a  demurrer  will 
be  sostajaed." 

To  the  same  effect  is  Buchanan  v.  Buchan- 
an, 75  N.  J.  Bq.  274,  71  Atl.  745,  22  L.  R.  A. 
(N.  S.)  454, 138  Am,  St.  Hep.  563,  20  Ann.  Cas. 
91,  where  it  is  held  that  the  next  of  kin  of  a 
decedent  have  no  standing  in  a  court  of  law 
or  equity  to  maintain  an  action  for  the  re- 
covery of  property  alleged  to  belong  to  the 
estate  of  their  decedent.  The  general  rule, 
supported  by  all  the  authorities  In  this  as  In 
other  Jurisdictions,  is  that  In  the  absence 
of  special  circumstances  an  heir  cannot  main- 
tain an  action  for  the  recovery  «f  or  affecting 
the  perstmal  estate  of  his  decedent 

IS]  If  such  be  tba  geDeral  rule,  then  it  fol- 
lows  that  In  order  to  maintain  the  action  the 


allegations  to  the  contrary. 

[4,  81  Appellant  In  support  of  his  conten- 
tion cites  a  number  of  cases  to  the  effect  that 
an  administrator  cannot  £.ue  to  set  aside  a 
fraudulent  transfer  made  by  his  Intestate, 
unless  there  Is  a  'deficiency  of  assets  where- 
with to  pay  existing  creditors.  ,  This  is  quite 
true,  for  the  reason  that  the  creditors  only 
are  interested.  The  heirs  stand  in  tbe  shoes 
of  the  fraudulent  grantor,  and  since  he  would 
hare  been  precluded  from  setting  aside  such 
conveyance  it  necessarily  follows  that  tbey 
are  likewise  bound.  Sbiels  v.  Nathan,  12  Cal. 
App.  604,  108  Pac.  34;  Emmons  v.  Barton, 
109  Cal.  662,  42  Pac.  303.  The  instant  cose, 
however,  does  not  Involve  a  fraudulent  con- 
veyance made  by  plaintiff's  intestate.  Ac- 
cording to  the  complaint,  the  fraud  and 
wrong  whereby  Mary  Anne  Holland  was  in- 
duced to  part  with  the  money  was  committed 
by  Julia  McCarthy,  and  since  Mary  Anne  Hol- 
Mnd  in  her  lifetime  might  have  brought  suit 
To  recover  it,  her  personal  representative  not 


for  tbe  recovery  thereof  as  a  part  of  the  es- 
tate of  decedent,  to  which,  as  administrator, 
he  is  entitled.  The  cases  of  Tully  v.  Tully, 
137  Cal.  80,  69  Pac.  700,  and  Estate  of  Page, 
67  CaL  241,  cited  by  appellant  as  upholding 
the  right  of  an  heir  to  bring  suit  to  quiet 
title  to  real  estate,  are  not  applicable,  for 
the  reason  that  such  right  Is  secured  by  the 
provisions  of  section  1452  of  the  Code  of 
Civil  Procedure. 

Upon  further  consideration  of  the  case,  we 
are  satisfied  vrith  tbe  conclusion  reached  in 
the  department  decision. 
The  Judgment  Is  therefor  aflOrmed. 

We  concur:  ANGBLLOTTI,  O.  J.;  SHAW, 
J.;  SLOSS,  jr.;  MELTIN,  J.;  WILBUR,  J.; 
BIOHABDS,  Judge  pro  ton. 
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OOHBIN  T.  ADOLPH  KUTNEB  00.  tt  aL 
(S.  F.  7028.) 

(Snprontt  OowC  vi  Oallfornla.   Feb.  28,  1918. 
Bebeaxfnr  Denied  Blarch  26, 19m) 

1.  BASiiaRTe  4s»26(4)— Staibwat— Destbtdo- 

non  OF  BUILDIKG. 
An  iDstrnment  ziviDg  an  adjoining  lasdown* 
er,  and  her  heirs  ^rerer,  a  riftht  of  way  in  a 
stairway  in  the  grantor's  building  and  refer- 
ring to  the  privilege  as  an  easement  appurte- 
nant to  the  grantee's  property,  conveyed  no  es- 
tate which  survived  uie  building's  destruction 
by  fire. 

2.  Easbubntb   «=>26(4)— Tbbuination— De- 

8TBUCTI0N  or  BUILDINQ. 

Ordinarily  an  adjacent  landowner's  right 
to  use  a  particular  ^art  of  a  building  for  a 
special  purpose  terminates  witti  the  building's 

destruction. 

Department  2.  Appeal  ■  from  Superior 
Court,  Fresno  Count? ;  H.  Z.  Ansttn,  Judge. 

Action  to  quiet  title  by  Ethel  Ruth  Cohen 
against  the  Adolph  Kutner  Company,  a  cor- 
poration, and  Alfred  Kutner.  Judgment  for 
defendants,  and  plalntlS  appeals.  AfBrmed. 

Wise  &  O'Connor,  of  Sau  Francisco,  for  ap- 
pelant Barbour  ft  Cashln,  of  Fresno,  for 
resptrndents. 

MBLVIN,  J.  In  this  case  defendants'  de- 
murrer to  the  complaint  was  sustained  with- 
out leave  to  amend,  and  JudgmMit  was  ac- 
cordingly entered. 

Plaintlfr  sought  by  this  action  to  quiet  title 
to  an  alleged  easement' on  the  land  adjoin- 
ing her  property  which  was  owned  by  the  de- 
fendants; for  an  Injunction  to  restrain  de- 
fendants from  interfering  with  plaintiff's  use 
of  the  said  easement;  for  damages;  and 
for  other  relief.  The  essential  facts  set  forth 
in  the  complaint  are  as  follows:  In  1885  W. 
D.  Grady  was  the  owner  of  lots  27,  28,  and 
29  of  block  72  of  the  city  of  Fresno.  Defend- 
ants herein  are  his  successors  in  interest. 
On  the  Orady  property  was  a  building  and  at 
one  end  of  the  building  nearest  to  lot  30  was 
a  stairway  extending  from  the  street  to  the 
second  story  of  said  building.  Eliza  Ruth 
desired  to  purchase  a  part  of  lot  30  in  block 
72  adjoining  the  property  of  W.  D.  Grady 
and  belonging  to  his  Infant  son.  On  Febru- 
ary 6,  1885,  Mr.  Grady  and  Mrs.  Ruth  enter- 
ed into  an  agreement  whereby  said  Grady 
did  "grant,  bargain,  sell,  and  confirm  unto 
said"  Eaiza  Ruth,  and  to  her  heirs  and  as- 
signs forever,  "a  right  of  way  in,  over,  down, 
and  up  said  stairway  on  said  lot  29  in  said 
block  72."  Eliza  Ruth  purchased  the  part 
of  lot  80  adjoining  lot  29.  erected  a  building 
thereon  in  accordance  with  the  terms  of  the 
written  agreement,  made  a  doorway  opening 
from  her  building  onto  the  stairway  in  ques- 
tion, and  she  and  her  tenants  used  the  said 
stairway  from  that  time  until  the  year  1916, 
when  the  Grady  building  was  destroyed  by 
flr&  Defendants  are  about  to  erect  upon 
their  property  a  one-story  building,  making 


(Oal. 

no  proTlslcm  f<v  Ui*  rMtoratloii  of  Oie  de- 
stroyed stairway. 

[1, 2]  It  is  agreed  by  counsel  on  both  iddes 
that  there  Is  Jnst  one  question  Involved  In 
this  case,  namely:  Did  W.  D.  Orady,  by  the 
instrument  referred  to,  grant  to  EUiza  Bath 
any  estate  in  the  land?  In  order  to  discuss 
this  question  It  will  be  necessary  to  quote 
the  essential  parts  of  the  writing  made  by 
Mr.  Grady  and  Mrs.  Ruth.  By  the  terms  of 
this  writing  Bir.  Grady,  party  of  the  flrst 
part, 

"does  hereby  grant,  bargain,  sell,  and  confirm 
unto  said  parly  of  the  second  part  [Mrs.  Ruth], 
and  to  her  heirs  and  assigns  forever,  a  right 
of  way  in.  over,  down  and  up  said  stairway 
hereinbefore  described  on  said  lot  29  in  said 
block  72  as  aforesaid;  for  the  said  party  of 
the  second  part,  her  heirs  and  assigns  and  her 
and  their  servants  and  tenants,  at  au  times  free- 
ly to  pass  and  repass,  on  foot  or  otherwise,  from 
said  public  street  in  said  town  of  EVesno  to  the 
landing  of  said  stairway  In  the  second  story  of 
said  brick  building  of  said  part^  of  the  first 
part  and  from  said  landing  to  the  said  public 
street  as  aforesaid;  the  said  stairway  being 
of  the  width  of  five  feet  and  running  from  said 
I  street  to  the  second  story  of  said  brick  build- 
'  ing  belonging  to  the  said  party  of  the  first  part 
as  aforesaid,  and  the  said  way  shall  be  forever 
of  the  dimenrions  as  aforesaid." 

The  closing  paragrapli  of  the  Instniment  Is 
as  follows: 

"To  have  and  to  hold  said  easemoit  and  priv 
Uege  to  the  said  party  of  the  second  part,  her 
heirs  and  assigns,  forever,  as  appurtenant  to 
said  lot  80  in  said  block  72." 

Appellant  insists  tlj^at  an  easement  was 
granted  for  the  following  reasons:  First,  the 
agreement  refers  to  the  right  granted  by 
Grady  to  Mrs.  Ruth  as  an  easement;  second, 
the  grant  Is  In  terms  to  her  heirs  and  as- 
signs forever;  third,  the  habendum  clause 
states  that  she  is  "to  have  and  to  hold  said 
easement  and  privilege  to  the  said  party  of 
the  second  part,  her  heirs  and  assigns,  for- 
ever, as  appurtenant  to  said  lot  30  In  block 
72" ;  and,  fourth,  It  Is  contended  that  the 
form  of  the  entire  instrument  which  appears 
to  be  most  carefully  drawn,  permits  of  but 
one  interpretation,  and  that  is  that  a  grant 
of  an  interest  In  the  land  was  intended. 
While  It  is  true  that  the  right  granted  Is  re- 
ferred to  in  the  document  as  au  easement, 
respondent  cites  authority  to  the  effect' that 
the  words  "easement"  and  "license"  are  used 
Indiscriminately  even  by  courts,  and  that  la 
interpreting  documents  of  this  kind  courts 
look  to  the  intent  of  the  parties  rather  than 
to  the  mere  choice  of  words.  As  was  said 
in  Cook  r.  Chicago,  B.  ft  Q.  B.  B.  Co.,  40 
Iowa,  451-456: 

"The  distinction  between  a  license  and  an 
easement  is,  oftentimes,  voiy  subtle  and  dilB- 
cult  to  discern." 

But,  by  whatever  name  we  may  call  the 
right  granted  by  the  instrument  in  question, 
it  is  clear  that  the  parties  to  the  contract 
did  not  intend  to  convey  any  interest  In  the 
land  beyond  that  which  was  necessary  for 
the  maintenance  of  the  stairway  during  its 
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ezlBtence  We  are  conrluced  that  upon  the 
degtrnctlon  of  the  building  the  right  of  the 
jlBinttff  to  the  use  of  defendants'  property 
ceased.  The  authorities  amply  sustain  this 
conclusion.  Mr.  Leonard  A.  Jones,  in  his 
treatise  on  Easements,  at  section  838,  uses 
the  following  language: 

"An  easement  in  a  boildine  is  eztingoished  by 
the  destmction  of  the  building,  so  that  there 
Ib  nothing  ddod  which  it  can  operate.  An  ease- 
ment IB  an  interest  in  real  estate,  and  survives 
the  destruction  of  a  part  of  the  servient  es- 
tate when  there  is  anythinE  remaining  upon 
which  the  dominant  estate  may  operate.  If  the 
right  is  a  mere- license,  (he  fact  of  destniction 
is  not  material,  since  the  denial  of  the  right 
works  a  revocation;  there  being  no  such  right 
as  a  license  not  subject  to  revocation  and  fall- 
ing short  of  an  easement.  But  a  reservation 
OQ  the  sale  of  half  a  lot  improved  by  a  double 
building,  of  a  right  of  way  over  the  stairways  of 
the  other  half,  such  as  would  be  necessary  to 
the  proper  use  of  the  second  story,  does  not  cre- 
ate an  interest  In' the  soil  which  survives  the 
destruction  of  the  building." 

In  support  of  his  text  he  quotes  Shirley  v. 
Crabb,  138  Ind.  200-204,  37  N.  E.  130,  46  Am. 
St.  Rep.  376.  Another  oft-quoted,  authority 
which  sustains  respondents*  position  Is  Uahn 
T.  Baker  Lodge,  No.  47,  21  Or.  30,  27  Pac.  166, 
13  L.  R.  A.  168,  28  Am.  St.  Rep.  723.  De- 
fendant In  that  case  owned  a  lodge  hall  in 
plalntifTs  building,  and  as  appurtenant  there- 
to possessed  an  easement  to  a  means  of  in- 
gress and  egress.  The  building  was  destroy- 
ed by  Are,  and  subsequently  defendant  under- 
took to  exercise  its  supposed  right  of  re- 
building the  walls  for  the  purpose  of  recon- 
structing an  npper  story  and  recreating  a 
middle  room  in  place  of  the  one  destroyed 
by  fire.  It  was  held  that  under  the  language 
of  the  grant  to  the  defendant  no  interest  In 
the  property,  was  given,  and  that  upon  the 
loss  of  the  building  the  right  to  maintain  the 
room  vanished.  Regarding  the  easement, 
the  coort  qwke  as  follows: 

"The  remaining  question  is  whether  the  eese- 
ment  for  tbe  purpoae  of  ingress  and  egress  was 
extinguished  by  the  destruction  of  the  building. 
The  ucta  show  that  such  casement  was  granted 
for  the  particular  purpose  of  affording  ingress 
and  egress  to  the  bnilding.  Without  It  the 
principal  thins:  (the  room  granted)  would  be 
practically  useless.  It  was  essential  and  neces- 
sary for  the  enjoyment  of  the  room,  end  was 
granted  on  account  of  IL  Nor  is  it  of  any  use, 
within  the  purposes  of  the  grant,  without  the 
exiatence  of  tbe  room.  In  such  case  the  genera] 
rule,  as  stated  by  Mr.  Washbume,  is  that,  'tf 
an  easement  for  a  particular  purpose  is  granted, 
when  that  porpoeo  no  longer  exists,  there  is  an 
end  of  the  easement'  Wash,  on  Ease.  654,  667. 
When  the  reason  and  necessity  for  the  easement 
ceased,  within  the  Inteat  for  which  it  was 
granted,  as  it  did  when  the  bnilding  was  destroy- 
ed by  fire,  it  would  logically  result  there  was 
an  end  of  the  easement" 

In  Douglas  V.  Coonley,  84  Hun,  158,  32  N. 
T.  Snpp.  444,  the  conveyance  under  discus- 
sion grouted,  sold,  and  conveyed  to  Margaret 
A.  CantweU,  her  heirs  and  assigns,  the  right 
of  way  to  pass  and  repass  up  and  down  tbe 
passageway  or  stairway  between  the  store 
owned  by  said  Margaret  A.  CantweU  and 
that  ot  the  grantora.   Tbe  Aivpellate  Divi- 


sion of  the  Supreme  Court  held  that  the  ease* 
ment  continued  only  so  long  as  the  building 
of  which  the  stairwny  was  a  part  existed, 
and  that  it  ceased  with  the  destruction  of 
the  building.  In  that  case  it  appeared,  how- 
ever, that  the  building  had  been  reconstruct- 
ed npon  exactly  the  same  lines  as  its  pred- 
ecessor, and  the  Court  of  Appeals  reversed 
the  Judgment,  holding  that  under  the  pecu- 
liar circumstances  of  the  case  tbe  easement 
had  been  revived.  Douglas  v.  Coonley,  156 
N.  T.  521,  51  N.  E.  283,  66  Am.  St.  Rep. 
680.  That  decision,  however,  Is  authority 
in  favor  of  respondents'  position  in  the  case 
at  bar.  In  the  very  able  opinion  by  Mr. 
Chief  Justice  Parker  tbe  following  language 
la  used: 

"The  Appellate  Division  regarded  the  case  as 
controlled  by  Heartt  v.  Kniger,  121  N.  T.  386 
N.  E.  841,  9  U  R,  A.  135.  18  Am.  St.  Bcp. 
829).  That  case  la  certainly  authority  for  the 
proposition  that  these  plaintiffs  had  no  right 
to  Insist  upon  a  reconstruction  of  the  party  wall 
or  of  the  stairway.  The  buildings  having  been 
destroyed  without  fault  on  the  part  of  the  de- 
fendants, It  was  their  right  thereafter  to  make 
such  use  of  tbe  land  as  should  seem  to  them 
most  conducive  to  their  interests;  tiiey  could 
not  by  their  own  act  affect  the  plaintiffs'  ease- 
ment, but  an  outside  force  beyond  tbe  defend- 
ants', control  having  destroyed  the  bnildings  and 
the  major  part  of  uie  party  wall.  It  was  wittiin 
their  power  thereafter  to  so  use  the  land  that 
the  plaintiffs*  easements  should  not  be  revived. 
Had  they  done  so,  a  iHtuation  would  have  been 
presented  within  the  doctrine  of  Heartt  v.  Kru- 
ger,  supra." 

It  Is  to  be  noted  that  the  terms  of  tbe 
grant  In  the  Coonley  Case  and  ttiose  of  the 
writing  in  the  case  before  us  are  very  sim- 
ilar. Plaintiffs  predecessor  In  this  case  was 
granted  "a  right  of  way  in,  over,  down,  and 
up  said  stairway."  While  there  was  a  cov- 
enant for  maintenance  of  tbe  stairway  at  tbe 
width  Indicated,  there  was  no  agreement  to 
rebuild  in  case  of  Its  destruction,  and  there 
can  be,  we  think,  no  rational  doubt  that  the 
parties  had  not  In  contemplation  the  grant 
of  any  Interest  in  the  real  property  as  dis- 
tinguished from  the  stairway  Itselt 

The  use  of  the  word  "forever"  In  ccmnec- 
tlon  with  the  words  "heirs  and  assigns*'  adds 
no  particular  strength  to  plaintiff's  position. 
Doubtless  that  word  would  become  highly 
significant  If  defendants  had  reconstructed 
the  building  on  Its  former  lines  without 
building  a  stairway  similar  to  the  one  de- 
stroyed by  fire.  But  in  the  present  state  of 
facts  tbe  word  "fbrever"  does  not,  as  wo 
have  indicated,  assist  plaintiff  materially. 
Nor  Is  the  appurtenance  made  a  perpetual 
adjunct  to  the  soli  merely  because  It  Is  speci- 
fied as  an  appurtenance  In  the  grant  An  ap- 
purtenance does  not  remain  a  servitude  for 
all  time,  uut  only  during  the  «:lstence  of  tbe 
servient  tenement.  Where  a  mere  right  to 
use  a  part  of  a  bnilding  la  granted,  no  pro- 
prietary Interest  in  the  land  is  conv^ed,  and 
upon  this  principle  it  has  been  held  that  one 
to  whom  is  granted  the  right  to  construct  a 
second  story  nprai  a  building  'to  have  and  to 
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own  said  second  story"  fot  his  nse  perpetual- 
ly does  not  thereby  acquire  any  proprietary 
interest  in  tbe  freehold  of  which'  such  second 
story  becomes  a  part  Thorn  v.  Wilson,  110 
Tnd.  325,  11  N.  E.  230,  59  Am.  Rep.  209. 
Generally  speaking,  the  right  to  tbe  use  of  a 
particular  part  of  a  building  for  any  special 
purpose  by  the  owner  of  adjacent  property 
terminates  with  the  destruction  of  the  build- 
ing, and  the  courts  will  only  iiold  otherwise 
in  cases  where  a  different  intention  is  plain- 
ly manifested  by  the  lan^age  of  the  grant. 
For  example,  the  right  to  the  use  of  a  wall 
on  a  neighbor's  property  ends  when  the 
building  of  which  the  wall  Is  a  part  is  de- 
stroyed by  fire.  Bowhay  v.  Richards,  81  Neb. 
7C4,  116  N.  W.  677.  19  I,.  R.  A.  (N.  S.)  883. 
And  the  Supreme  Court  of  New  Hampshire 
has  held  that  the  grantee  of  a  right  to  grind 
at  a  cornmlll  cannot  maintain  an  action 
against  one  owning  the  mill  for  not  beeping 
It  in  repair.  Bartlett  v.  Peaslee.  20  N.  H.  547, 
51  Am.  Dec.  242.  It  Is  unnecessary  to  mul- 
'  tiply  authorities  upon  this  point. 

As  we  are  convinced  by  an  examination  of 
the  instrument  pleaded  by  plaintiff  that  the 
intiHit  of  the  parties  thereto  was  that  the 
easement  over  the  stairway  should  be  en- 
joyed only  while  the  building  existed.  In  its 
then  present  form,  we  agree  thoroughly  with 
the  conclusions  reached  by  the  superior 
court 

The  Judgment  is  ftfBrmed. 

We  concur:  WILBUR,  J.J  VICTOR  B. 
SHAW.  Jadge  pro  tem. 


(177  Cal.  618) 

KEMPER  V.  INDUSTRIAL  AOC.  COMMIS- 
SION.   (S,  F.  8434.) 

(Supreme  Court  of  Califonila.    Feb.  25,  1018. 
Rehearing  Denied  March  25,  1918.) 

1.  MaSTEB  and  SBBVANT  «=»414— WOBKMEN'e 

Compensation— PowEBs  of  Commission. 
The  Industrial  Accident  Commission  has  the 
power  to  determine  whether  or  not  it  has  juris- 
diction  to  hear  a  controversy  after  the  apparent 
bar  caused  by  the  passage  of  the  period  of  the 
statute  of  limitations. 

2.  Limitation  of  Actions  «s»15— Agbeemknt 
—Estoppel. 

Parties  to  a  controversy  may  agree  to  fore- 
go the  statute  of  limitations  for  a  definite  period, 
and  such  an  agreeojent  may  operate  as  an  estop- 
pel to  a  plea  of  the  statute. 

3.  LnfiTATiOK  or  AcnoifB  «s3l6— Waitx&— 
Estoppel. 

Where  employer  and  insurer  agreed  to  waive 
the  statute  of  limitations  for  a  reasonable  time, 
as  to  an  injured  servant's  claim,  when  he  later 
attMnpted  to  file  a  dalm,  he  ceased  to  rely  on 
such  waiver  or  estoppel,  and  when  his  claim 
was  not  completed  u>r  over  six  months  there- 
after, 8  denial  of  award  could  not  be  disturbed, 
since  estoppel  in  no  case  extends  beyond  tbe 
act  done  or  omitted  in  reliance  on  the  conduct 
or  representation  of  the  party  sought  to  be  es- 
topped. 

In  Bank.  Proceeding  by  William  H.  Kem- 
per for  workmoi's  compensation,  opposed  by 


the  Nathan-Dohrmann  Company,  employer, 
and  the  iCtna  Life  Insurance  Company,  in- 
surer. To  review  a  denial  of  an  award  by 
the  Industrial  Accident  Commission,  Kemper 
seeks  writ  of  review  and  order  to  show 
cause.   Order  discharged,  and  writ  dented. 

Edwin  H.  Williams  and  George  J.  Hat- 
field, both  of  San  EYandsco.  for  petitioner. 
Cbrtetopfaer  M.  Bradley  and  Redman  & 
Alexander,  all  of  San  Francisco*  for  re- 
spondent 

HELVIN.  J.  Petltiraier  Kvs^t  a  reWew 
of  a  Judgment  made  by .  respondents,  as 
members  of  and  conatitutliig  the  Industrial 
Accident  Commission  of  the  state  of  Cali- 
fornia, denying  to  such  petitioner  any  com- 
pensation for  certain  injuries  which  the  com- 
mission found  he  bad  sustained  In  the  course 
of  his  employment  on  or  atwut  the  29th  day 
of  September,  1915.  An  order  to  show  cause 
was  Issued,  and  a  hearing  watf  duly  bad  be- 
fore this  court. 

On  the  date  mentioned  the  applicant  re- 
ceived an  Injury  to  his  hand  by  scratching  It 
upon  a  piece  of  scrap  iron.  Infection  set  In. 
but  in  October  he  returned  to  his  employ- 
ment, and  worked  from  that  time  until 
nearly  tbe  end  of  November.  In  December 
he  was  afflicted  with  what  was  believed  to 
be  Dietastatic  Infection,  and  he  quit  work 
until  the  3d  day  of  January,  1916,  when  he 
returned  to  his  employment  and  remained 
two  weeks.  Subsequently  he  went  to  a  hos- 
pital and  was  treated  for  serious  Illness  for 
a  long  time.  An  application  for  adjustment 
of  the  controversy  was  not  filed  until  the 
5th  day  of  March,  1917.  and  the  Industrial 
Accident  Commission  found  that  under  tbe 
limitation  provided  by  section  10  of  tbe 
Compensation  Act  (St  1913,  p.  279)  his  cause 
of  action  was  barred.  Tbe  commlsKloa  found 
that  under  the  facts  the  applicant  would 
have  been  entitled  to  compensation,  but  "in- 
asmncb  as  be  failed  to  file  any  application 
at  all  until  more  than  six  months  from  the 
date  when  disability  occurred,  this  commis- 
sion is  without  Jurisdiction  to  extend  any 
relief  in  the  premises." 

The  petitioner  admits  that  his  claim  was 
jiot  filed  within  the  time  prescribed  by  the 
statute,  but  insists  that  the  time  limit  was 
waived  by  the  defendants  below.  Respond- 
ents contend,  faoweTer,  that  conce^ng  every- 
thing daimed  by  petitioner,  he  did  not  rely 
upon  any  assurances  of  the  defendants  after 
October,  1016,  and  that  therefore  he  is  not 
entitled  to  dalm  estoppd  after  that  date. 
The  applicant  asserts  that  he  relied  upon  a 
letter  written  by  Mr.  Stockwell,  of  the  .^t- 
na  Life  Insurance  Company,  his  eidt>loyep*s 
insurance  carrier,  and  also  upon  the  assur- 
ances given  him  by  Mr.  Nevin.  superintend- 
ent of  Nathan-Dolmnaim  Company,  his  em- 
ployer.   It  appears  Tirtually  without  con- 
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tradfption  tbat  Mr.  Nevin,  at  the  suggestion 
of  Mr.  Kemper,  took  up  with  the  insurance 
company  the  matter  of  a  waiver  of  the  stat- 
ute of  limitations,  and  sucli  a  letter  was 
written  under  date  of  September  21,  1916, 
and  was  as  follows: 

"  *Io  re  W.  H.  Kemper. 

"  'Mr.  Mueadorffer  has  requested  UB  to  write 
fou  concerning  our  attitude  in  regard  to  plead- 
ing ttie  statute  of  limitatioDS  if  a  claim  should 
be  made  against  us  b;  the  above  injured  before 
the  Industrial  Accident  Commission.  While 
the  time  within  which  the  injured  has  to  prove 
his  claim  has  long  since  passed,  we  are  willing 
to  waive  the  statute  of  limitatioos  if  the  ia- 
jured  presents  his  claim  withhi  a  reasonable 
time  from  this  date.* " 

[1-3]  We  are  of  the  opinion  that  nndonbt- 
edty  the  commission  lias  the  power  to  deter- 
mine whether  or  not  It  has  Jurisdiction  to 
hear  a  controversy  after  the  apparent  bar 
caused  by  the  passage  of  the  period  of  the 
statute  of  limitations.  It  Is  undoubtedly 
true  tbat  parties  to  a  controversy  may  enter 
into  an  agreement  to  forego  the  statnte  of 
limitations  for  a  definite  period,  and  that 
•such  an  agreement  may  operate  as  an  es- 
toppel to  a  plea  of  the  statnte.  Wells  Far- 
go &  Co.  V.  Bnright,  127  Cal.  669,  60  Pac. 
439,  49  L.  It.  A.  647;  State  Loan  &  Trust 
Co.  V.  Cochran,  130  Cal.  245,  62  Pac.  466, 
600.  But  nevertheless  we  do  not  feel  con- 
strained to  set  aside  the  action  of  the  Indus- 
trial Accident  Commission  for  the  reason 
tbat  the  uncontradicted  tesMmony  shows 
that  after  October.  1016,  when  Mr.  Kemper 
took  affirmative  action  looking  to  the  filing 
of  bis  claim  for  compensation,  he  no  longer 
depended  upon  the  agreement  to  forego  the 
statute.  At  that  time  be  telephoned  to  the 
officers  of  the  commission  advising  them  of 
his  condition  and  telling  them  of  his  desire 
to  file  a  claim.  A  representative  of  the  In- 
dustrial Accident  Commission  waS  sent  to 
the  hospital.  A  blank  application  was  par- 
tially filled.  The  employ^  of  the  commission 
was  requested  to  complete  the  preparation 
of  the  document  and  to  file  tt  with  the  com- 
mission, and  Mr.  Kemper  supposed  that  he 
had  done  bo,  but,  as  a  matter  of  fact,  no 
claim  was  actually  filed  nntU  Mardi,  1917. 

A»  Is  soggested  by  respondents,  the  Insur- 
ance carrier  is  not  responsible  fOr  this  abor- 
tive att^pt  on  Kemper's  part  to  commence 
his  suit.  Obrlonsly  he  did  not  rely  upon  the 
agreement  to  forego  the  statute  after  the 
day  be  took  matters  Into  bis  own  hands,  for 
be  then  intended  to  wait  no  longer.  JE^top- 
pel  'in  no  case  extends  beyond  the  act  done 
or  omitted  In  reliance  on  the  conduct  or  rep- 
resentation of  the  party  sou^t  to  be  estop- 
ped." 16  Cyc.  783.;  BIgeJow  on  Estoppel 
(6tti  Bd.)  6M  et  seq.  The  person  asserting 
an  eatoK»el  must  be  induced  bo  act  or  refrain 
from  actlng^  by  bla  opponent's  conduct. 
Bamhart  r.  Folkertb,  V&  Cal.  497,  29  Pac. 
SO;  Gonsldered  in  its  strongest  aspect,  the 


waiver  of  the  statute  of  limitations  only  ex- 
tended to  a  reasonable  time  from  the  date 
thereof.  Undoubtedly  the  commission  was 
clothed  with  authority  to  determine  what  In 
fact  was  a  reasonable  delay  for  the  com-, 
mencement  of  the  action,  and  inasmuch  as 
the  commissioners  have  determined  this 
question,  we  are  not  In  a  position  to  over- 
rule their  findings.  While  the  language  of 
the  commission  to  the  effect  that  It  was 
without  jurisdiction  to  determine  that  the 
waiver  nullified  the  plea  of  the  statute  of 
limitations  Is  somewhat  equivocal  and  not 
altogether  clear  in  its  meaning,  It  Is  proba- 
ble that,  as  suggested  by  counsel  for  re- 
spondents, "the  person  drawing  the  findings 
for  the  commlsslone]^  merely  meant  to  con- 
vey the  Idea  that,  as  the  plea  of  the  statute 
of  limitations  had  been  sustained, ,  the  com- 
mission would  not  hear  the  case  in  chief." 
But,  whatever  may  have  been  the  Intent  of 
the  commissioners  in  the  use  of  the  word 
"Jurisdiction,"  the  fact  remains  tbat  tbey 
had  the  right  to  apply  tbe  statnte  of  limita- 
tions under  the  facts  as  presented,  tbat  they 
did  apply  it,  and  tbat  therefore  tbelr  find- 
ing mast  stand. 

Upon  this  record  we  may  not  revle^  the 
judgment 

The  OTder  to  show  cause  is  discharged, 
and  petitioner's  prayer  for  the  issuance  of  a 
writ  of  certiorari  is  denied. 

We  concur:  ANGBLIXXTTI,  C.  J.;  SHAW, 
J.;  VICTOR  BL  SHAW,  Judge  pro  tem.; 
WILBUR,  X;  SLOSS,  J.;  RICHARDS, 
Judge  pro  tem.* 

(177  C&l.  «10) 

MARYLAND  CASUALTY  CO.  v.  MATSON 
NAV.  00.  et  at   (a  F.  7428.) 

(Supreme  Court  of  California.    Feb.  23,  1918. 
Rehearing  Denied  March  25, 1918.) 

1.  Whaeves  ®=s22— Injuries  to— Liabiutt. 

In  action  for  damages  from  collision  of  de- 
fendant's steamer  with  dock  warehouse  of  plain- 
tiff's assignor,  plaintiff  could  only  recover  upon 
a, sufficient  showing  of  negligence  on  the  part  of 
defendants  in  the  nandling  of  their  steamer. 

2.  Appeax.  and  Ebbob  «=»1011(1)— FlHDiiro 
Based  on  Cohflictino  Evidence— Review. 

Tbe  evidence  being  in  sharp  conflict  on  is- 
sue of  negligence,  trial  court's  finding  that  de- 
fendants were  not  negligent  will  not  be  dis- 
turbed. 

3.  Whaeves  €c»22— Injubibs  Due  to  Sudden 
Upheaval  of  Tide. 

Defendants  handling  their  vessel  with  due 
care  .would  not  be  responsible  for  injury  to 
dodc  if  heaving  forward  of  vessel,  the  cause  of 
injury,  was  due  to  the  sudden  upheaval  in  tide. 

4.  Meoliobnce  €=3l21(2)— Res  Ipsa  Loqui- 
TUB- Application  . 

Conceding  that  plaintiff  was  entitled  to  the 
applicati<m  of  the  prindple  of  res  ipsa  loquitur, 
defendants  could  avoid  its  application  by  an  af- 
firmative showing  of  dne  care  which  would  jus- 
tify a  court  finding  that  any  inference  to  be 
drawn  from  appUcation  of  principle  had  been 
overcome. 
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Department  1.  A^al  from,  Superior 
Court.  City  and  County  of  San  Frandaco; 
George  A.  Sturtevant,  Judge. 

Action  by  the  Maryland  Casualty  Company 
against  the  Matson  Navigation  Company  and 
others.  Judgment  for  defoidanta.  and  plain- 
tiff  appeals.  Affirmed. 

Gavin  McNab,  A.  H.  Jarman,  and  Nat 
Schmulowltz,  all  of  San  Francisco,  for  ap- 
pellant Andros  &  Hengstler  and  Qolden 
W.  Bell,  all  of  San  Francisco,  for  respond- 
ents. 

RICHARDS,  Judge  pro  tern.  This  Is  an 
action  for  damages,  commenced  by  the  plain- 
tiff as  assignee  of  California  &  Hawaiian  8u- 
gar  Refining  Company,  against  the  defend- 
ants, said  damages  being  alleged  to  have 
arisen  by  reason  of  the  negligence  of  the 
defendants  in  the  management  and  operation 
of  the  steamer  Hyades,  through  which  the 
said  steamer  collided  with  the  dock  ware- 
house of  the  California  &  Hawaiian  Sugar 
Refining  Company,  at  Crockett,  Cal.;  the 
consequence  of  which  collision  being  the 
breakage  of  certain  water  pipes  constituting 
a  sprinkler  system  for  the  extinction  of  fire 
within  said  warehouse,  by  which  the  waters 
In  said  pipes  escaped  and  damaged  a  large 
quantity  of  sugar  stored  therein.  The  com- 
plaint sets  forth  in  detail  the  facts  relating 
to  the  arrival  of  the  steamer  Hyades  at  the 
dock  of  the  plaintUTs  assignor  on  the  day 
preceding  the  occurrence  of  the  collision, 
and  its  safely  docking  tliere  and  discharging 
the  greater  part  of  Its  cargo,  after  which  it 
moved  out  into  the  bay,  .remaining  over 
night,  but  returning  the  following  morning 
to  resume  its  former  position  at  the  dock. 
It  was  while  said  steamer  was  again  attempt- 
ing to  lay  alongside  of  said  dock  that  the 
collision  occurred  which  caused  the  damage 
out  of  which  this  action  arose.  The  com- 
plaint in  that  behalf  alleges  tliat  the  defend- 
ants so  willfully,  negligently,  carelessly,  and 
uDsklllfully  managed  and  steered  said  steam- 
er that  it  ran  into  said  dock  warehouse  with 
great  force,  tearing  and  destroying  a  portion 
of  the  north  wall  thereof,  and  causing  the 
Immediate  Injury  complained  of.  The  answer 
of  the  defendants,  while  admitting  in  the 
main  the  plaintiffs  detailed  statement  of 
the  movements  of  the  steamer  on  the  day 
preceding  the  accident,  and  up  to  the  time  of 
Its  attempted  second  docking  at  the  pier,  de- 
nies tlut  the  management  and  operation  of 
its  said  steamer  was  in  any  respect  negli- 
gent, careless,  or  unskillful,  or  that  said 
steamer  ran  into  or  against  said  dock  ware- 
house ttirough  any  negligence,  willfulness, 
or  want  of  skill  upon  the  defendants'  part 
The  defendants*  answer  proceeds  to  aver 
that  the  only  negligence  existing  at  the  time 
of  such  accident  was  that  of  the  plaintifF's 
assignor^  consisting  in  the  maintenance  by 
it  of  an  improper,  insecure.  Insufficient,  and 
faultily  constructed  dock  war^ouse,  by  rea- 
«ni  of  whldk  the  Injuries  in  question  arose. 


(CaL 

The  cause  was  tried  by  the  court  sitting 
without  a  Jury,  and  upon  submission  of  the 
cause  It  made  its  findings  of  fact  to  the  ^Eect 
that  the  defendants  had  been  guilty  of  no 
negligence,  carelessness,  or  unskillfulness  in 
the  management  and  operation  of  their  said 
steamship  at  the  time  of  the  collision,  or  at 
any  time  having  relation  thereto;  as  to  the 
defendants'  plea  regarding  the  Improper  and 
faulty  construction  of  the  dock  warehouse  of 
plaintiff's  assignor,  the  court  found  "that 
said  dock  warehouse  at  the  time  when  said 
steamer  Hyades  made  fast  thereto  was  im- 
proper, insecure,  insufficient,  and  faulty  in 
its  construction  and  nature."  The  ]udgm«it 
of  the  court  was  accordingly  in  the  defend- 
ants' favor,  and  from  such  judgment  the 
plaintiff  prosecutes  this  appeal. 

[1]  The  appellant  takes  the  position  that 
the  only  question  presented  upon  this  appeal 
Is  the  qu^tlon  as  to  whether  the  defendants 
were  negligent,  careless,  or  unskillful  in  their 
attempted  docking  of  said  steamer  at  the 
Immediate  time  of  the  accident  from  which 
its  assignor's  injuries  arose.  Our  attention 
is  called  to  a  colloquy  between  counsel  for 
the  respective  parties  to  the  action,  at  the 
inception  of  the  trial,  as  a  result  of  which, 
according  to  the  appellant's  contention,  every 
other  question,  including  the  question  as  to 
the  faulty  construction  of  the  dock  ware- 
house, was  eliminated  from  the. case.  The 
respondents  did  not  so  construe  the  colloquy, 
and  apparently  the  trial  court  did  not  regard 
the  issue  as  to  the  faulty  construction  of  the 
dock  warehouse  as  abandoned,  since  it  made 
a  finding  thereon;  but  in  our  view  of  the 
case  this  particular  controverey  is  not  ma- 
terial, since  the  plaintiff  could  only  recover, 
if  at  all,  upon  a  sufficient  showing  of  neg- 
ligence on  the  part  of  the  defendants  in  the 
handling  of  their  ship,  as  a  result  of  which 
the  injury  complained  of  arose;  and  if  the 
finding  of  the  trial  court,  to  the  effect  that 
there  was  no  negligence  in  respect  to  the 
matter  complained  of  on  the  part  of  the  de- 
fendants, is  sustained  by  sufficient  evidence, 
there  is  an  end  to  the  plaintiff's  case. 

[2, 1]  Upon  this  branch  of  the  case  the  rec- 
ord is  voluminous,  and  the  evidence  is  in 
sharp  and  irreconcilable  conflict  Just  what 
caused  the  collision  does  not  appear  very 
definitely,  but  there  Is  ample  evidence  on  the 
part  of  eyewitnesses  to  the  docking  of  the 
ship  to  Justify  the  finding  of  the  trial  court 
that  this  was  being  brought  about  in  the 
exercise  of  due  care  on  the  defendants'  part; 
and  there  is  also  some  evidence  to  the  effect 
that  the  action  of  the  vessel  in  heaving  for- 
ward at  a  critical  moment  In  the  process  of 
bringing  her  up  to  the  dock  was  due  to  a 
sudden  upheaval  in  the  tide,  throwing  the 
bow  of  the  ship  in  towards  the  wharf  in  such 
a  way  as  to  strike  the  dock  warehouse  at 
the  point  of  Its  Injury ;  a  fact  for  whidi  the 
defendants  would  not  be  responsible,  if,  aa 
the  court  finds,  they  were  tiftudltng  th^ 
ship  with  due  care.  In  this  state  of  the  eri- 
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dence  in  the  case  this  coort  wlU  not  disturb 
tbe  findings  and  Judgment  of  the  trial  court 

[4]  The  ai^llant,  however,  contends  that 
it  Is  entitled  to  the  appllcatiOD  of  the  prin- 
ciple of  res  ipsa  loqaitar  In  aid  of  Its  asser- 
tion that  the  accident  occurred  through  the 
negligence  of  the  defendants.  But  conced- 
log,  without  determining,  that  this  is  a  prop- 
er case  for  the  application  of  this  principle, 
and  that  the  plaintiff  would  have  had  a  right 
to  rely  apon  it,  as  affording  a  prima  facie 
showing  of  negligence,  still  the  defendants 
would  not  be  prevented  from  avoiding  Its 
application  and  effect  by  affirmative  proof 
that  it  had  been  in  no  wise  negligent  In  dock- 
lag  its  ship;  and  the  trial  court,  sitting  as 
a  jury  and  hearing  these  proofs,  would  be 
entitled  to  find,  as  it  did  find,  that  any  In- 
ference which  might  have  arisen  through  the 
application  in  tbe  plaintiff's-  favor  of  the 
doctrine  of  res  Ipsa  loquitur  bad  been  over< 
come  by  tbe  defendants'  affirmative  showing 
of  due  care. 

Judgment  affirmed. 

We  coDcnr:   SLOSS,  J.;  SHAW,  J. 


nn  Cal.  tU) 

FIDEIilTX  &  GASTTALTT  GO.  OF  NEW 
YORK  et  aL  V.  INDUSTRIAL  ACCIDENT 
COMMISSION  OF  CALIFORNIA  et  al. 
(L.  A-  47W.) 

(Supreme  Court  of  California.    Feb.  26,  1918. 
Rehearing  Denied  March  25, 1918.) 

1.  Uabixb  akd  Sbbvaitt  9=»371— WoBKusn's 
ooufkhsatioif  actb  —  constbdotion  — 
"Accident.** 

Under  tbe  Workmen's  Compensation  Act 
<St  1913,  p.  279)  S  12,  as  it  stood  in  January, 
1914,  providing  for  compensation  for  any  per- 
aoDsl  injuries  by  accident  arising  out  of  and 
in  tbe  course  of  the  employment,  the  word  "ao 
ddect"  cannot  be  confined  to  an  injury  by  ex- 
ternal, violent,  and  accidental  means,  but  in- 
cludes injuries  to  workmen  which  are  uoezpect- 
ed  and  unintentional. 

[Edi  Note.— For  other  definitions,  see  Words 
and  Phrasea,  First  and  Second  Series,  Acci- 
dent] 

2.  Mastkb  ard  Sbbvaut  «»371— Wobkubn's 
compbnsatioh  actb— gorstsuonon— "ac- 

CIOBNT." 

A  show  card  sl^  writer  wbo  used  quanti- 
ties of  wood  alcohol  m  an  air  brush  used  in  writ- 
ing cards,  and  owing  to  rush  of  work  used  such 
qcantities  of  the  oJcohoI  that  his  sight  was 
permanently  impaired,  was  entitled  to  compen- 
sation: his  injuries  having  bera  sustained  by 
acddent 

In  Bank.  Application  to  the  Industrial 
Accident  Commission  by  Lester  M.  De  Witt 
for  workmen's  compensation,  opposed  by  Ja- 
coby  Bros.,  Incorporated,  employer,  and  the 
Fidelity  A  Casualty  Company  of  New  York, 
Incorporated,  Insurer.  To  review  an  award 
of  tbe  Commission  in  favor  of  the  applicant, 
the  Insurer  and  the  employer  apply  for  writ 
of  review  against  the  Commission  and  A. 
J.  PfUsbnry  and  others,  members  thereof. 
Petition  denied  and  award  affirmed. 


Jennings  &  Horton  and  R.  P.  Jennings, 
all  of  Los  Angeles,  for  petitioners.  Christo- 
pher M.  Bradley,  of  San  Francisco  (Frank 
P.  Doherty,  of  Los  Angeles,  of  counsel),  for 
respondents. 

RICHARDS,  Judge  pro  tem.  This  Is  an 
application  for  a  writ  of  review  after  an 
award  by  the  Industrial  Accident  Commis- 
sion in  favor  of  one  Lester  M.  De  Witt 
against  his  employers,  Jacoby  Bros.,  a  cor- 
poration, and  Its  Insurer,  the  Sidellty  &  Cas- 
ualty Compaqy  of  New  York,  a  corporation, 
the  petitioners  herein. 

Tbe  facts  of  the  case  upon  whl<dk  It  la 
alleged  by  tbe  petitioners  that  the  commis- 
sion arrived  at  an  erroneous  conclusion  as 
a  matter  of  law  are  set  forth  In  the  findings 
of  the  commission,  which  It  is  conceded 
there  was  evidence  adduced  before  It  suffi- 
cient to  support  Said  findings  are  as  fol- 
lows: 

"(1)  That  Lester  M.  De  Witt,  applicant  here- 
in, was  injured  by  accident  on  the  7th  day  of 
January,  1914,  while  in  tbe  employment  of  de* 
fendant  Jacoby  Bros.,  and  that  said  acddent 
arose  out  of  and  happened  in  the  course  of  said 
employment  and  in  the  manner  following: 

"(a)  Said  Lester  M.  De  Witt  was  for  about 
two  years  prior  to  the  happening  of  said  acci- 
dent- a  show  card  sign  writer,  and,  the  better 
to  shade  in  colors  in  the  attistic  writing  of 
said  cards,  he  was,  and  for  about  1%  years  bad 
been,  in  tbe  habit  of  using  dyes  dissolved  in 
wood  alcohol  and  forced  through  a  fine  needle 
by  air  pressure. 

"(b)  That  ordinarily  he  used  this  appliance 
only  a  very  small  portion  of  time,  but  durinr 
the  holidays  immediately  preceding  said  acci- 
dent there  was  a  very  much  greater  use  of 
[this]  apparatus,  and  directly  after  the  holidays, 
when  the  pressure  of  work  had  somewhat  slack* 
eoed,  said  De  Witt  used  an  extraordinary 
quantity  of  wood  alcohol  in  deaning  the  appa- 
ratus and  in  washing  and  deaning  his  bands; 
that  he  used  such  extraordinary  quantity  by 
pouringit  on  dotbs. 

"  ((0  That  on  the  7th  of  January  said  De  Witt 
bad  not  noticed  anything  the  matter  with  his 
eyesight,  but,  on  that  day,  he  suddenly  found 
that  his  vision  was  very  greatly  affected  and  went 
to  see  an  oculist  wbo  fitted  him  with  glasses, 
but  tdld  him  that  glasses  would  do  him  very 
little»good  because  there  was  a  degeneration  of 
the  optic  nerves. 

"(d)  By  the  13th  of  January  he  was  entirely 
unable  to  use  liia  eyes  for  the  work  be  had  been 
doing,  and  from  and  after  that  date  until  tb^ 
date  of  hearing  had  been  hardy  able  to  make 
his  way  about  the  streets  and  was  unable  to 
do  any  work  requiring  even  ordinary  vision. 

"(e)  That,  while  using  wood  alcohol,  as  here- 
inbefore described,  for  sudi  deaning  purposes, 
on  or  about  the  7th  of  January,  1914,  the  eyes 
and  optic  nerve  were  exposed  to  and  came  in 
contact  with  the  vapor  of  wood  alcohol  in  un- 
usual quantitje^  involving  the  sudden  impair- 
ment of  the  visuHi  of  said  applicant,  and  that 
said  injuries  so  received  constituted  an  acci- 
dent whidi  arose  out  of  and  happened  in  the 
course  of  said  employment,  and  were  not  the 
result  of  an  occupational  ^sease." 

[1 , 2]  It  is  tbe  concluding  phrase  of  the 
foregoing  findings  which  the  petitioners  as- 
sail as  a  legal  condusion  not  justified  by  the 
language  of  the  Workmen's  Compensation 
Act  as  It  read  at  the  time  of  the  Injury  up- 
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on  which  the  award  herein  was  made.  Sec- 
tion 12  of  the  Workmen's  Compensation  Act, 
the  so-called  Boynton  Act,  as  It  stood  in  Jan- 
nary,  1914,  the  time  of  the  applicant's  In- 
Jury,  provided  that: 

"Liability  for  tbe  compenaation  provided  by 
this  act,  in  lieu  of  any  other  liablii^  whatso- 
ever, shall,  without  regard  to  negllsenc^  exist 
against  an  employer  for  any  personal  injuries 
sustained  by  his  employes  bv  accident  arising 
out  of  and  m  the  course  of  the  employment." 

It  Is  the  contention  of  the  petitioners  here- 
in that  the  Injury  suffered  by  the  applicant 
under  the  state  of  facts  as  found  by  the 
commission  was  not  an  "injury  sustained  by 
acctdent"  within  the  meaning  of  that  phrase 
as  used  in  the  foregoing  excerpt  from  the 
Workmen's  Compensation  Act.  In  support  of 
this  contention  tbe  petitioners  urge  that  the 
words  "injury  sustained  by  accident"  are  to 
be  given  a  meaning  which  would  conQne 
their  application  to  cases  where  tbe  means 
or  cause  of  the  Injury  was  accidental;  as 
where  it  was  the  result  of  a  casualty  or  of 
the  happening  of  some  precedent  circum- 
stance or  event  which,  being  Itself  unexpect- 
ed or  out  of  the  ordinary,  was  thus  to  be 
deemed  accidental;  and  that  the  word  "ac- 
cident" as  employed  in  the  act  cannot  be 
given  application  to  the  Instant  case  where 
the  result  In  the  way  of  lujury  to  the  ap- 
plicant, however  unexpected  and  unintended, 
was  due  to  the  doing  by  him  of  acts  which 
he  intended  to  do  and  to  the  use  of  means 
which  be  Intended  to  use  In  the  course  of 
his  ordinary  employment.  In  support  of  this 
contention  the  petitioner  herein  chiefly  re- 
lies on  the  cases  of  Rock  v.  Travelers'  Ins. 
Co.,  172  Cal.  463,  156  Pac.  1029,  L.  K.  A. 
1916E,  1196,  and  the  cases  cited  tberehi, 
where  this  doctrine  Is  laid  down  as  applica- 
ble to  accidents  to  recover  upon  ordinary  life 
or  accident  Insurance  policies.  There  can  be 
no  doubt  as  to  the  correctness  of  the  prin- 
ciple.announced  in  these  cases  in  respect  to 
the  construction  to  be  placed  upon  such  in- 
surance policies  which,  as  in  the  cascof  the 
policy  sued  upon  In  the  Rock  Case,  limited 
their  application  to  "injuries  effected  through 
external,  violent  and  accidratal  means." 

This  court  has,  however,  heretofore  htid 
that  the  phrase  "injuries  sustained  by  acci- 
dent" as  used  In  the  Workmen's  Compensa- 
tion Act  Is  to  be  given  the  broader  interpre- 
tation In  harmony  with  the  spirit  of  liberal- 
ity in  wbich  It  was  conceived  and  In  which 
by  tbe  terms  of  the  act  we  are  required  to 
construe  1^  so  as  to  make  it  an>licable  to 
injuries  to  workmen  which  are  nnexpected 
and  unintentional  and  which  thus  come  with- 
in tbe  meanlDg  of  the  term  "acddents"  as  It 
Is  popularly  understood.  In  adopting  this 
inteipretatton  of  the  terms  of  the  act  above 
referred  to  we  have  beoi  •mindful  of  tbe 
source  from  which  our  statute  was  evident- 


ly derived,  viz.  the  Workmen's  Compensa- 
tion Act  of  England,  enacted  by  Parliament 
In  the  year  1S97,  under  section  1  of  whldi 
employers  are  declared  to  be  liable  to  their 
employ^  for  "persotial  injuries  by  accidrat 
arising  out  of  and  in  tbe  course  of  the  em- 
ployment." Construing  this  act  of  Parlia- 
ment, Lord  MacNaughtrai.  in  the  leading  case 
of  Penton  v.  Tborley,  Ld.  OOOSi,  A.  C  443, 
said: 

"The  expression  'accid(>nt'  is  used  In  the  pub- 
lic and  ordinary  sense  of  the  word  as  deootinc 
an  unlooked  for  event  wbich  is  not  expected  or 
designed." 

In  tlie  case  of  Western  Indemnity  Co.  t. 
Plllsbury,  170  GaL  686,  161  Pac.  898,  tbls 
language  was  expressly  adopted  as  defining 
the  word  "accident"  as  used  in  our  Work- 
men's Compensation  Act.  In  tbe  case  of 
Southwestern  Surety  Insurance  Co.  v.  Pills- 
bury,  172  CaL  760,  158  Pac.  762,  this  court 
drew  attention  to  tbe  distinction  to  be  dcawn 
between  cases  arising  out  of  the  more  limit- 
ed phraseology  of  life  or  accident  Insurance 
poli<ies  as  Illustrated  in  tbe  Rock  Case,  and 
the  broader  meaning  to  be  applied  to  the  lan- 
guage employed  in  the  Workmen's  Compen- 
sation Act;  while  in  the  yet  more  recent  case 
of  Ocean  Accident  &  Guaranty  Co.  t.  Indus- 
trial Accident  Com..  173  Cal.  813,  159  Pac 
1041,  L.  R.  A.  1017B,  336,  the  words  of  the 
act  In  Question  were  again  considered  as 
having  been  taken  literally  from  the  Work- 
men's Compensation  Act  of  England  with  the 
construction  they  bad  there  rec^ved  prior  to 
their  Incorporation  Into  our  California  stat- 
utes. Ain)lylng  this  current  of  authority  to 
tbe  facts  of  tbe  case  at  bar.  It  must  be  evi- 
dent that  the  Injury  suffered  by  the  applicant 
as  set  forth  in  the  flndlngs  of  fact  of  the  In- 
dustrial Acctdent  Commlsrton  and  for  which 
he  was  awarded  compensation  was  an  "acci- 
dent" within  the  meaning  of  the  act  Many 
cases  might  he  cited  from  other  states  having 
similar  statutes  and  from  England,  In  which 
like  unforeseen,  unexpected,  and  nnlntfended 
Injuries  to  employes  have  been  classed  as 
"accidents"  and  held  suiflcient  to  Justify 
awards,  such  as  injuries  sustained  by  per- 
sons while  lifting  heavy  objects,  or  through 
exposure  to  drafts  or  chilly  air,  or  icy  water 
In  mines,  or  through  the  rupture  of  blood 
vessels  brought  on  by  unusual  heat  or  over 
exertion,  or  through  the  inhalation  of  poi- 
sonous gases,  and  the  like ;  but  we  tbink  the 
reasoning  of  the  decisions  of  this  court  above 
dted  sufficient  to  define  the  scope  and  mean- 
ing of  tbe  act  so  as  to  Justify  its  application 
to  the  instant  case. 

For  the  foregoing  reasons  the  peUtion  here- 
in is  denied,  and  the  award  of  the  conunls- 
sion  affirmed. 

We  concur:  ANGEIiLOTTI.  C  J.;  SHAW. 
3.;  SLOSS,J.;  WILBUR,  J.;  MELVIN,  J. 
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HAIiUDIB  T.  FIRST  FEDERAL  TRUST 

CO.    (3.  F.  7678.) 
(Sapreme  Court  of  CaHfornia.    Feb.  23,  191& 
Rehearing  Denied  March  25,  191&) 

1  Appeal  and  Ebbob  <t=>9S)C,  1011<1)— Find- 
iNos  Based  on  CoNrucriNo  Evidence- 
Review. 

Finding  made  upon  conflicting  evidence  ia 
conclusive, -and  appellate  court  must  view  infer- 
ences which  the  trial  court  might  reasonably 
have  drawn  a«  erldence  tendiiv  to  aupport  the 
finding  aasaUed. 

2.  Fraud  «=s20— Reliance  on  Misbepbbsbn- 
tati ons— n  ece881ty. 

Reliance  on  fraudulent  misrepresentations 
is  a  necessan  element  in  an  acboo  twaed  on 
fraud  or  deceit 

3.  Fraud  ©=>58(4)— (Reliance  on  Repbesen- 

TATIOM&— SumCIENCT  OF  EVIDENCE. 

In  an  action  to  compel  an  accounting  for 
dividends  realized  by  purchaser  of  shares  of 
stock,  held,  under  evidence,  that  the  seller  did 
not  rely  upon  purchaser's  alleged  fraudulent  rep- 
resentatioQB,  out  upon  his  own  judgment,  ex- 
perience, and  iolormation. 

4.  Fraud  ®=>23-'Pabties  in  Fiduciabt  Rb- 
UTios— Duty  to  Disclose  Facts. 

Ab  between  the  purchaser  of  stock  who  was 
director  and  general  manager  of  a  corporatioa 
aod  the  seller  who  was  director  and  president, 
there  was  no  duty  of  either  to  disclose  all  facts 
vithia  his  li:nowledge. 

5.  GOBPOBATIONS  «=»116  — SAUB  Of  StOCK  — 
SETTTNa  ASIDB— GbOUNDS— INADEQDACX  O*" 
Price. 

Where  the  parties  stood  on  equal  terms, 
that  stuck  purchased  was  worth  very  much  more 
than  the  price  paid  would  not  afford  a  ground 
for  setting  aside  sal& 

Department  1.  Appeal  from  Superior  Court, 
City  and  Onuitr  of  San  Frandsco;  J.  M.  Sea- 
weU,  Judge. 

Action  by  Martha  E.  HalUdle,  as  trustee 
for  the  stockholders  of  the  California  Wire 
Works,  against  the  First  Federal  Trust  Com- 
pany, as  administrator  of  the  estate  of  Victor 
Elnglnger,  deceased.  Judgment  for  defend- 
ant, and  plaintiff  appeals.  Affirmed. 

Osgood  Putnam  and  Win.  O.  Crittenden, 
both,  of  San  Francisco,  and  Cbas.  C.  Boynton, 
of  Oakland,  for  appellant   Cushlng  &  Gush- 
ing, William  H.  Gorrill,  and  Wm.  S.  Mc- 
,   Knight  all  ot  San  fYandsco,  for  respondent. 

SLOSS,  J.  For  many  years  California 
Wire  Works,  a  corporation,  bad  been  engaged 
In  the  manufacture  of  various  wire  products, 
including  wire  netting.  The  company  bad 
been  founded  by  A.  8.  Hallldle,  who  was  its 
manager  and  prindiul  stockbolder.  Victor 
Englnger,  who  had  beea  in  its  employ,  en- 
cased In  the  mannfticture  ot  wire  cloth  and 
netting  on  bis  own  account  In  1895  Hallldle 
and  Eiagtaset  organized  California  Wire 
Cloth  Covapanj,  a  corporation  which  was 
formed  to  take  over  the  wire  cloth  and  net^ 
tlnsr  bosiiieas  of  Qia  wire  works  and  that  of 
Ei^lnger.  Ebginger  took  a  majority  of  the 
stock  of  tbe  new  corporation,  and  became 
Ita  treaanrer  and  general  manager.  Certain 
machinery  of  the  wire  worka  was  sold  to  the 


wire  cloth  company  for  an  agreed  price,  paid 
in  part  by  tbe  issuance  to  California  Wire 
Works  of  50  shares  of  the  capital  stock  of 
the  California  Wire  Cloth  Company,  r^ard- 
ed  by  the  parties  as  paid  np  to  tbe  extent  ot 
950  per  share. 

In  January,  1899.  Englnger  bought  these  60 
shares  for  $1,625,  or  «32.SO  per  share.  The 
present  action  was  brought  to  compel  an  ac- 
counting of  dividends  and  other  proceeds 
realized  by  the  purchaser,  on  the  ground 
that  the  sale  bad  been  induced  by  fraudu- 
lent misrepresentations  made  by  Englnger  to 
HalUdle,  who  was  acting  In  the  transaction 
for  California  Wire  Works.  The  plaintiff, 
who  Is  the  widow  of  A.  8.  Hallldie.  maln- 
tnlns  the  action  as  trustee  for  tbe  stockhold- 
ers of  California  Wire  Works,  Whldi  has 
forfdted  Ittf  charter.  Judgment  went  in  fa- 
vor ot  tbe  defendant  Bngtnger,  and  the  plain- 
tiff appeals.  Pendinar  tiie  appeal  Bnginger 
died,  and  tbe  First  Federal  Trust  Company, 
tbe  administratOT  of  his  estate,  has  been  snb- 
stltuted  SB  defendant  and  respondent 

nie  findings  of  the  court  were  against  the 
aTfflments  of  fraud  contained  fn  the  com- 
plaint There  Is  a  further  finding  that  nei- 
ther Hallldle  nor  the  California  Wire  Works 
acted  or  relied  upon  any  false  statement  or 
representation  allied  to  hare  been  made  by 
Englnger.  The  only  substantial  ground 
urged  by  the  plaintiff  in  support  of  her  ap- 
peal Is  that  the  evidence  does  not  support 
these  findings. 

The  complaint  set  up  two  classes  of  fraud- 
ulent misrepresentations,  which,  as  was 
claimed,  had  operated  to  Induce  HalUdle  to 
sell  tbe  stock  of  the  wire  works  to  Engioger 
at  $32.50  a  share.  It  was  allied,  In  consid- 
erable detail,  that  during  the  several  years 
pre'ceding  the  sale  Englnger  had  made  false 
entries  In  the  Inventories  and  accounts  of  said 
California  Wire  Cloth  Company,  and  had 
thereby  deceived  Hallldle  into  the  belief  that 
the  assets  and  profits  of  said  corporation 
were  smaller  than  they  In  fact  were.  We 
may  dismiss  this  branch  of  tbe  case  with  the 
statemrat  that  the  court  found  that  there 
had  been  no  falsification  of  the  corporate  rec- 
ords, and  that  a  reading  of  the  transcript 
satisfies  us  that  the  appellant  concedes  little 
enough  when  she  admits  that  this  finding  Is 
sustained  by  the  evidence.  The  learned  judge 
of  the  trial  court  had  strong  warrant  for 
saying,  as  he  did,  that  "the  evidence  is  con- 
clusive that  tbe  d^endant  [Englnger]  did  not 
make  those  alterations.*'  The  other  alleged 
mUrepresentatlonB  were  oral,  relating,  prin- 
cipally, to  the  profits  earned  by  the  Califor- 
nia Wire  Cloth  Ccmipaiiy  for  the  two  or  three 
years  preceding  the  purchase  of  the  fifty 
shares  by  Elnglnger.  In  substance,  the  alle* 
gation  of  the  complaint  la  that  the  corpora- 
tion bad  made  large  profits  during  the  years 
from  1S95  to  1899;  that  Englnger  repeatedly 
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stated  to  Hallldle  that  flie  company  was  not 
making  any  profits;  that  tbese  representa- 
tions were  made  by  him  for  the  purpose  of 
misleading  HalUdle  and  Inducing  blm,  as 
manager  of  the  California  Wire  Works,  to 
sell  said  60  shares  of  stock  to  defendant,  for 
a  price  far  below  their  actual  value,  which  Is 
alleged  to  have  been,  at  the  time  of  the  sale, 
In  excess  of        per  share. 

t1]  As  we  have  said,  the  coiurt  found  that 
no  false  representations  were  made.  The 
appellant's  claim  that  this  finding  Is  contrary 
to  the  uncontradicted  evidence  is  based  upon 
a  distorted  and  partial  view  of  a  few  Isolated 
extracts  from  the  testimony  of  Elnglnger. 
FIndlnBS  made  upon  conflicting  evidence  are 
conclusive  here,  and  an  appellate  court  must 
view  all '  Inferences  which  the  trial  court 
might  reasonably  have  drawn  as  evidence 
tending  to  support  a  finding  assailed.  Ryder 
V.  Bamberger,  172  Cal.  791, 158  Pae.  753.  The 
record,  read  in  the  light  of  this  rule,  is  en- 
tirely ecmslstent  with  tbe  conclusion  that 
Vhateret  representations  Englnger  may  have 
made  to  Hallldle  were  substantially  true. 
Much  Is  sought  to  be  made  of  the  tect  that 
the  California  Wire  Cloth  Company  derived 
large  profits  from  ttie  sale  of  netting  tor  use 
In  flah  nets,  a  brandi  of  business  that  began 
to  develop  shortly  before  the  sale  of  the 
shares  of  stock  here  In  qnestlfm.  Without  go- 
Ing  Into  tbls  matter  at  lengtb,  we  deem  it 
Huffldent  to  say  ttiat  tbe  evidence  fidly  }asti- 
fled  the  conclusion  that  Bnglnger  said  and 
did  nothing  tending  to  mislead  Hallldle  in 
this,  or  In  any  other  matter  affecting  tbe  val- 
ue of  the  stock. 

[2,  S]  But.  tega^eSB  of  ISiese  couEddera- 
tions,  the  appellant  Is  still  confronted  by  the 
finding  that  Hallldle  tOA  not  rely  upon  En- 
ginger's  stat^nents.  Such  reliance  is,  of 
course,  a  necessary  elonent  In  i£n  action 
based  <m  fraud  or  deceit  Hax<m-Nowlln 
Co.  T.  Norswing,  166  Cal.  (SOft,  137  Pac.  240. 
The  finding  la  amply  sustained  by  the  evi- 
dence. Hallldle  was  a  man  of  long  experience 
in  tbe  manufacture  and  sale  of  the  very 
class  of  articles  made  and  sold  by  the  Cali- 
fornia Wlra  "Cloth  Company.  The  California 
Wire  Works,  of  which  he  was  manager,  had 
for  many  years  been  engaged  In  the  manu- 
facture of  wire  netting.  As  stated  above, 
the  vrtre  dotb  company  was  organized  for 
the  purpose,  among  other  things,  of  taking 
over  the  wire  netting  business  and  machinery 
of  the  California  Wire  Works.  HalUdie  be- 
came a  director  and  the  president  of  the 
Oallfomia  Wire  Cloth  Company,  and  contin- 
ued in  these  capacities  until  the  sale  of  the 
50  shares.  It  was  his  practice  to  attend  the 
meetings  of  the  board  of  directors,  which 
T-ere  held  monthly.  While  his  health  was 
somewhat  Impaired,  there  Is  no  suggestion 
that  he  was  suffering  from  any  mental  weak- 
ness or  derangement,  or  that  he  was  incapac- 
itated from  attending  to  business.  At  the 
meetings  of  tbe  CaUfomla  Wire  Cloth  Com- 


BflPOBTEB  (Oal. 

pany*  statonents  of  tbe  aecounts  and  trans- 
actions of  tbe  company  were  presented  by 
Ens^nger  and  read  to  tiie  directors.  QSw  gen- 
eral conditions  of  the  business  were  dlBcnsa- 

ed.  The  evidence  Indicates  that,  tiuongboat 
the  first  years  of  tbe  bosineas  cares  of  tiie 
wire  doth  ccunpany,  Hallldle  was  anytidng 
but  optimistic  with  regard  to  the  company's 
aUllty  to  realize  substantial  profits  from  the 
manufacture  at  wire  netting.  In  August  tw 
September,  1898,  Englnger  made  an  otter  of 
¥32.60  per  abare  for  the  stock  owned 
California  Wire  Works.  BalUdie  did  not 
act  on  the  offer  for  tiiree  or  four  mcmtbs. 
F^Uy,  in  January,  1899,  he  advised  En- 
ginger  that  the  board  of  directors  ot  the  Wire 
Works  had  decided  to  sell  tbe  stock  at  the 
figure  ofiFered.  Just  prior  to  this,  public 
announcement  bad  been  made  of  a  consolida- 
tion of  tbe  manufacturers  of  wire  to  whom 
the  wire  cloth  company  had  to  look  for  its 
supplies  of  wire  to  be  used  in  the  making 
of  Its  netting  and  cloth.  The  record  justi- 
fies the  Inference  that  HaUidie  feared  that 
the  manufacture  and  sale  of  wire  netting 
would  be  rendered  more  difficult  and  hazard- 
ous by  the  amalgamation,  and  that  this  ap- 
prehension was,  in  large  part  at  least,  the 
moving  cause  of  bis  decision  to  sell.  At  any 
T&tG,  the  trial  court  was  warranted  In  con- 
cluding that  Hallldle  relied  up<m  his  own 
judgment,  experience  and  information  In  act- 
log  upon  the  offer  made  by  Englnger.  That 
he  bad  not  the  same  faith  In  tbe  future  of 
the  business  that  Enginger  had  is  apparent 
That  the  subsequent  progress  of  the  corpora- 
tion vindicated  Englnger's  judgment  la  equal- 
ly plain.  But  the  fact  that  the  purchase 
proved  very  profitable  to  Englnger  would  not 
justify  a  court  In  setting  it  aside. 

[f]  It  Is  suggested  In  the  appellant's  brief 
that  even  if  there  was  no  active  misrepre- 
sentation by  Englnger,  there  was  a  failure 
upon  his  part  to  disclose  all  of  tbe  facts 
within  his  knowledge.  But  tbe  evidence  did 
not  show  any  such  relation  between  tbe  par- 
ties as  to  impose  upon  Enginger  the  stringent 
obl^ationa  of  a  trustee.  While  Enginger 
was  a  director  and  general  manager  .of  the 
wire  doth  company,  it  must  be  remembered 
that  Hallldle  himself  was  not  only  a  director 
but  the  president  ot  the  corporation.  In 
negotiating  for  the  stock,  the  two  stood  on 
equal  terms,  and  neither  owed  the  other  any 
special  duty  of  a  fiduciary  nature. 

[6]  This  being  the  rdation  between  the 
parties,  the  fact,  if  it  be  a  fact,  that  the 
stock  was,  at  the  time  of  the  purchase,  worth 
very  much  more  than  the  price  paid,  does 
not  furnish  a  ground  for  setting  the  transac- 
tion asld& 

"Where  the  parties  were  both  In  a  sitoatioii 
to  form  an  independent  judgment  concerning  the 
transacUoD.  and  acted  kaowingl;  and  intention- 
ally, mere  Inadequacy  In  the  price,  •  •  •  on- 
accompanied  by  other  ineqnitable  Inddmts,  la 
never  of  itself  a  suffident  ground  for  canceling 
on  executed  or  executory  contract.'*  Pom.  £4. 
Jur.  (3d  Ed.)  S  926. 
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We  see  no  leason  to  Question  tlie  correct- 
ness of  the  concltudoiis  reached  below. 
Tbe  judgment  Is  afllnned. 

We  concur:  SH!AW.  J. ;  lUOHABDS. 
Judge  pro  tem. 

an  Cal.  «96)  ■-«™— 

BRYAN  T.  TEVIS.    (S.  V.  8548.) 
(Suprenie  Court  of  Oalifornia.    Feb.  27,  1918.) 

1.  APPBAI.  and  EbBQB  «C3»622— Tbaitbcbift— 
Time  fob  Filing. 

From  a  judgment  of  March  18, 1914,  defend- 
ant appealed  on  May  IS,  1914,  haTing  given 
notice  of  intention  to  move  for  new  Crial  "upon 
a  statement  of  the  case,"  on  April  24,  1914. 
No  transcript  was  filed.  On  May  1,  1916,  the 
proceeding  tor  new  trial  was  diamissed  for  lack 
of  diligence,  and  such  order  became  finaL  On 
May  6,  1916,  defendant  gave  notice  of  motion 
to  vacate  such  order.  On  September  IB,  1916, 
the  order  was  vacated,  but  on  September  21, 
1916,  the  last  order  was  vacated  and  tbe  motion 
to  vacate  was  set  for  further  hearing.  On  Jan- 
Qary  5,  1917,  such  motion  was  finally  denied. 
Beld,  that  the  last  order  in  effect  ended  audi 
Itroceedings  for  new  trial,  and  from  its  date  the 
time  began  to  run  within  which  the  transcript 
must  be  filed  where  proceedings  for  new  trial  are 

rnding  in  the  lower  court,  under  rules  2  and 
<110  Pac  ix  and  x),  providing  that  the  tran- 
script must  be  filed  within  40  days  after  perfec- 
tion of  appeal,  but  that,  if  prepared  under  Code 
Civ.  Proc.  $  953a,  the  time- for  filing  shall  not 
begin  to  run  until  the  proceeding  to  obtain  it 
has  been  terminated. 

2.  Appeal  and  Ebbob  <8=>622— Tbansobipt— 
TiiiE  FOB  Filing. 

In  such  case,  where  defendant  on  January 
15,  1917,  was  refused  settlement  of  statement 
on  motion  for  new  trial  to  be  used  on  appeal 
from  the  Judgment,  such  order  being  in  effect 
dismissal  and  termination  of  the  proceeding  for 
settlement,  thenceforth  no  proceeding  for  tbe 
settlement  of  the  statement  which  mi^ht  be  used 
on  the  appeal  was  pending,  and  the  time  within 
which  the  transcript  might  be  filed  commenced 
to  run. 

3.  Appkal  AifD  Ebbob  «=»624— Tbanscbxpt— 
Tmc  FOB  Filing. 

In  soch  case,  pendency  of  appeals  from,  the 
orders  of  January  6  and  16,  1917,  did  not  ipso 
facto  extend  the  time  for  filing  transcript  on  ap- 
peal from  the  judgment 

4.  Appeal  and  Ebbob  «=3628(2)— Tbanbcbipt 
— TiMK  fob  Piling. 

If,  in  the  matter  of  obtaining  a  record,  it 
li  clearly  made  to  appear  in  the  Supreme  Court 
on  a  motion  to  dismiss  an  appeal  that  there  had 
been  an  arbitrary  disregard  by  the  lower  court 
of  the  rights  of  the  appellant  in  the  dismissal 
of  his  proceeding  for  a  record  or  bill  to  deter- 
mine whether  the  appellant  bad  proceeded  with 
due  diligence,  with  the  result  that  there  is  sub- 
Btantial  merit  in  an  appeal  involving  the  ques- 
tion of  the  right  of  a  party  to  a  record  on  an-' 
other  appeal,  and  the  party  is  prosecuting  the 
■ame  diUgently,  tbe  court  might  be  warranted 
in  refusing  to  dismiss  the  former  ilt)peal  nntil 
the  gneetion  of  the  right  to  the  record  is  final- 
terminated,  but  io  tbe  absence  of  such  a 
wing  in  regard  to  the  subsequent  appeal  the 
eonrt  will  not  regard  it»  pendency  as  an  answer 
to  tb»  motion  to  dismiss. 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  Ban  Francisco ;  Bernard 
J.  Flood,  Judge. 

Afrtlou  by  Sarah  A.  Bryan,  administratrix 
at  the  estate  of  Jesse  W.  Bryan,  deceased, 
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against  WllUam  S.  Terls.  On  plalntUTs  mo- 
tion to  dismiss  defendant's  an>eal  from  jadg- 
meat       plalntUf.   Appeal  dismissed. 

John  B.  B»inett,  of  San  Frandsco,  for  ap- 
pellant. Thomas,  Beedy  &  Lcinagan,  of  San 
FrandsQO,  tor  respondoit. 

ANOBLLpTTI,  a  J.  ^lis  Is  a  motion  to 
dismiss  an  appeal  from  a  judgment  on  the 
ground  that  an>dlant  has  telled  to  file  bis 
transcript  im  aweal  within  tbe  time  pre- 
scribed by  our  rules.  Bules  2  and  5  (110 
Pac  ix,  I).  The  appeal  was  taken  May  13, 
1914,  from  a  judgment  entered  March  16, 
1914,  notice  of  Intention  to  more  for  a  new 
trial  "upon  a  stotement  of  the  case"  to  be 
thereafter  prepared,  having  been  given  and 
filed  April  24,  1914.  Mo  transcript  bas  ever 
been  filed,  lender  the  rules  herednbetore  re- 
ferred to,  the  49-dBy  period  within  which  ap 
pellant  could  file  his  transcrU>t  did  not  be- 
gin  to  run  "ontU  the  motion  tor  a  new  trial 
has  been  decided,  or  the  proceeding  tberetoi 
dismissed."  Ldkewlse  such  time  did  not  be- 
gin to  run  during  the  pudency  of  any  pro- 
ceeding "for  the  settlonent  of  tbe  bill  of  ex- 
ceptions or.  statement  which  may  be  used  in 
support  of  sudi  api)eBl."  It  Is  npf«i  these 
provisions  of  our  rules  that  appellant  must 
neoesBarlly  rely  to  defeat  tbe  motbm  to  dis- 
miss. 

[1]  As  to  tbe  motion  for  a  new  trial,  it 
appears  that  on  April  1, 1916,  the  trial  court, 
on  motion  duly  made,  heard,  and  submitted, 
made  an  order  dismissing  the  proceeding  on 
the  ground  that  the  defendant  bad  not  pros- 
ecuted the  same  with  due  dil^ence.  No  ap- 
peal was  ever  taken  from  this  order,  and  It 
has  long  since  become  final.  This  motion 
was  in  effect  one  denying  the  motion  for  a 
new  trial.  Voll  v.  HoIUs,  60  Cal.  572 ;  Lang 
V.  Superior  Court,  71  Cal.  491,  12  Pac.  306. 
416;  Galbraith  v.  Lowe,  142  Cal.  295,  75  Pac. 
831.  Instead  of  appealing  from  this  order 
appellant,  on  May  6,  1916,  gave  notice  of  a 
motion  to  vacate  It,  on  tbe  ground  that  his 
delay  In  prosecuting  the  motion  for  a  new 
.trial  was  aue  to  mistake  and  excusable  neg- 
lect. On  ^ptember  15,  1916,  tbe  superior 
court  made  an  order  purporting  to  vacate 
the  order  of  dismissal.    On  September  21, 

1916,  the  superior  court  made  an  order  ex 
parte  purporting  to  vacate  the  last-named 
order,  and  setting  the  motion  to  vacate  the 
order  dismissing  the  proceedings  for  a  new 
trial  for  further  hearing.   On  January  5, 

1917,  after  a  hearing,  the  superior  court 
made  its  order  finally  denying  the  motion  to 
vacate  the  order  dismissing  the  proceedings 
for  a  new  trial.  Whatever  may  be  said  as 
to  the  effect  of  any  of  the  previous  orders 
made  after  that  of  April  1,  1916,  dismissing 
the  proceeding  for  a  new  trial,  this  order  of 
January  5,  1917,  was  certainly  in  substance 
and  enect  one  deciding  and  denying  the  mo- 
tion for  a  new  trial  and  definitely  ending  tbe 
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proceeding  therefor.  In  so  far  as  the  pro- 
vision  of  onr  rules  postponing  tbe  commence- 
ment of  the  time  within  which  the  transcript 
must  be  filed  where  a  proceeding  for  a  new 
trial  is  p^dlng  In  the  lower  court  is  coo- 
cerned,  the  time  for  transcript  commenced  to 
run  at  least  as  early  as  that  date. 

[2, 3]  As  to  the  pendency  of  the  proceeding 
for  a  statement  which  might  be  used  on  said 
appeal  from  the  Judgment:  On  January  15, 
1917,  appellant  demanded  of  the  Judge  of  the 
lower  court  that  he  settle  the  statement  on 
motion  for  a  new  trial  tn  order  that  he  might 
use  the  same  on  his  appeal  from  the  Judg- 
ment. The  judge  refused  to  do  this.  On 
the  same  day  an  order  signed  by  the  judge 
was  entered  on  the  minutes  of  the  court 
denying  the  application  for  the  settlement  of 
the  statement.  This  order  was  In  effect  one 
dismissing  and  terminating  the  proceeding  In 
the  lower  court  for  the  settlement  of  the 
statement.  Thenceforth,  within  the  meaning 
of  our  rules,  no  proceeding  for  the  settle- 
ment of  the  statement  which  might  be  used 
on  the  appeal  was  pending,  and  the  time 
within  which  the  transcript  might  be  filed 
commenced  to  run.  See  Williams  t.  Wil- 
liams, ICS  Pac.  19.  No  resort  to  mandate  to 
compel  the  settlemfmt  of  the  statement  was 
made  prior  to  the  service  of  the  notice  of 
motion  to  dismiss  the  appeal  (Ocfober  26, 
1917),  and  Indeed  no  application  for  any  such 
remedy  has  been  made  up  to  this  time  See 
Murphy  v.  Stelllng,  138  Cal.  642,  643,  72  Pac. 
176;  Hartmann  v.  Smith.  140  Cal.  461,  467, 
74  Pac.  7.  Appellant  In  February,  1917,  did 
appeal  from  the  orders  of  January  5th  and 
15th.  and  is  now  seeking  to  obtain  the  set- 
tlement of  a  bill  of  exceptions  to  be  used  on 
those  appeals,  but  up  to  this  time  apparently 
without  success.  If  we  concede  that  these 
orders  are  appealable,  the  pendency  of  the 
ai^)eals  does  not  ipso  facto  extend  the  time 
for  fillip  transcript  on  the  appeal  from  the 
judgment.   See  Williams  v.  Williams,  supra. 

{4]  As  substantially  sn^^ed  In  tbe  case 
Just  cited,  if,  in  the  matter  of  obtaining  a 
record,  it  is  clearly  made  to  appear  In  this 
court  on  a  moti<m  to  dismiss  an  appeal  that 
there  had  been  an  arbitrary  disregard  by  the 
lower  court  of  the  rights  of  tbe  ai^llant  in 
the  dismissal  of  his  proceeding  for  a  record 
or  bill— «  gross  abuse  of  the  discretion  com- 
mitted to  it,  to  determine  whether  the  ap- 
pellant had  proceeded  with  due  diligence 
with  tbe  resultthat  there  is  substantial  mer- 
it in  an  appeal  invtdving  the  question  of  the 
ri^t  of  a  party  to  a  record  on  another  ap- 
peal, and  the  party  is  prosecuting  tbe  same 
diligently,  we  might  be  warranted  in  refus- 
ing to  dismiss  the  former  appeal  untQ  the 
question  of  the  right  to  the  record  is  finally 
determined.  But  where  such  a  showing  in 
regard  to  tbe  subsequent  appeal  is  not  made 
to  a[^>ear,  we  will  not  regard  Its  pendency  as 
an  answer  to  the  motion  to  dismiss.   In  the 


case  at  bar  appellant's  proposed  bill  of  ex- 
ceptions on  the  subsequent  appeals  bas  been 
presented  as  a  part  of  the  evidence  on  this 
motion.  It  Is  apparent  to  us,  therefrom,  that 
there  is  no  merit  in  the  sut^equent  appeals. 
The  conclusion  of  the  court  below  that  the 
appellant  had  not  proceeded  with  due  dil- 
igence in  the  matter  of  obtaining  a  settle- 
ment of  the  statement  to  be  used  on  the  mo- 
tion for  a  new  trial,  and  that  the  lack  of 
diligence  was  inexcusable,  which  was  the 
very  matter  determined  by  the  court  in  dis- 
missing the  proceeding  for  a  new  trial,  conld 
not  be  disturbed  by  us  under  the  circum- 
stances shown,  in  view  of  such  authorities 
as  Dorcy  v.  Brodls,  153  Cal.  673,  675,  96  Pac. 
278,  Galbrelth  v.  Lowe,  142  Cal.  295,  75  Pac 
831,  and  Miller  v.  Queen  Ins.  Co.,  2  Cal.  App. 
267.  83  Pac.  287.  The  order  regarding  the 
new  trial  .proceeding  would  therefore  have 
to  be  affirmed,  as  would  also  the  order  of 
January  15,  1917,  relative  to  the  statement 
Itself,  which.  In  view  of  the  ground  upon 
which  the  order  dismissing  the  new  trial  pro- 
ceeding was  based,  was  a  necessary  conse- 
quence thereof.  The  Inexcusable  lack  of  dil- 
igence was  necessarily, the  same  In  each  case, 
and  the  showing  was  of  such  a  nature  that 
the  action  of  tbe  trial  court  conld  not  be  dis- 
turbed as  to  either. 

It  follows  that  tbe  motion  to  dismiss  the 
appeal  Is  well  based,  and  must  be  granted. 

The  appeal  Is  dismissed. 

We  concur:  SHAW,  J,;  SLOSS,  J.; 
MELVTN,  J.;  WILBUR,  J.;  VICTOR  B. 
SHAW,  JTudge  pro  tan. 

Cal.  «22) 

THE  EMPORIUM  v.  CITY  OF  SAN  MATEO 

et  al.   (S.  F.  7385.) 
(Suprenle  Court  of  Clalifomia.   Feb.  26,  1918.) 

1.  Licenses  «=»6(12)  —  Powebs  of  Cities  — 
Delivebt  Wagons. 

Under  Const,  art.  11,  8  11.  providtng  that 
any  city  may  make  and  enforce  within  its  lim- 
its all  stich  local  police,  sanitary,  and  other  reg- 
ulations as  are  not  in  conflict  with  )ieneral  laws 
and  Municipal  Incorporation  Act  (SL  1883,  p. 
270)  §  862,  subd.  10,  authorizing  the  board  of 
trustees  of  cities  of  the  sixth  class  to  license  all 
kinds  of  business  transacted  and  carried  on  in 
such  city,  a  city  of  such  class  was  authorised  to 
impose  a  license  tax  on  persons  operating  or 
maintainiDK  delivery  wagons  on  its  streets. 

2.  Licenses  <g=>6(12)  —  Powebs  of  Cities  — 
Deuvebt  Wagons. 

Where  the  jjroprictor  of  a  department  store 
In  San  Erancisco  established  and  regularly 
maintaine'in  the  city  of  San  Mateo  a  local  de- 
livery system  with  horses,  wagons,  and  em- 
ployes regularly  engaged  in  receiving  sooda  from 
the  railroad  stations  in  sudi  city,  ana  delivering 
them  to  the  store's  customers.  It  brought  itself 
within  the  taxing  powers  of  the  city  of  San 
Mateo,  and  an  ordinance,  imposing  a  license  tax 
on  persons  operating  or  maintaining  delivery 
wagons  on  tbe  streets  of  the  dty,  was  valid  aa 
applied  to  it. 

In  Bank.  Appeal  from  Superior  Ooart, 
San  Mateo  County ;  George  H.  Buck,  Judges 
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Action  by  nie  Emporium  against  the  City 
of  San  Mateo  and  another.  From  a  judg- 
ment for  deCendants,  plaintiff  appeals.  Af- 
firmed. 

E>Ddl^  D.  Sales  and  Theodore  A.  Bell, 
both  of  San  Frandaco,  for  appellant  Charles 
K.  Kirkbrlde.  City  Atty..  and  Joseph  B.  Gor- 
don, both  of  Saa  Mateo,  for  resp(Hidents. 

PBR  GUBIAM.  This  appeal  waa  first 
heard  in  the  District  Court  of  Appeal  for  tiie 
First  DtetrlGt,  where  the  following  opinion, 
prepared  by  Mr.  Justice  Richards,  was  filed : 

"This  is  an  appeal  from  a  judsmeDt  in  the 
defendants'  favor  following  an  order  sustain* 
ing  their  demurrer  witboat  leave  to  amend. 

"The  complaint  shows  that  the  plaintiff  is  a 
corporation  engaged  in  the  retail  dry  goods  busi* 
ness  in  the  city  of  San  Francisco,  having  cus- 
tomers  within  said  city  and  also  within  the 
several  cities  and  towns  is  proximity  to  said 
metropolis  and  flround  the  S&o  Francisco  Bay, 
among  which  is  the  city  of  San  Mateo;  that  for 
the  purpose  of  delivery  of  articles  of  merchan- 
dise purchased  fFom  it  by  residents  of  or  in  the 
vicinity  of  the  city  of  San  Mateo  the  plaintiff 
maintains  within  said  city  of  San  Mateo  a 
system  of  local  delivery,  consisting  of  horses 
and  wagons  in  charge  of  its  employes,  whose 
daily  duty  it  is  to  receive  such  articles  of  mer- 
chandise at  the  stations  in  said  dty  to  which 
they  have  been  shijjped  by  rail,  thrre  to  load 
same  upon  such  debvery  wafrons  and  deliver  the 
several  articles  of  merdiandise  to  their  respec- 
tive purchasers  within  and  about  said  city;  that 
the  city  of  San  Mateo  has  an  ordinance  enti- 
tled 'Gmeral  License  Ordinance.'  which  pro- 
vides, in  subdivision  IS  of  section  11  thereof, 
for  the  levyiug  and  collection  of  a  license  tas 
upon  every  person,  firm,  or  corporation  driving, 
operating,  or  maintaining  upon  any  street  in 
said  city  a  delivery  wagon  or  wagons,  at  a  spec- 
ified rate  for  each  such  wagon  according  to  its 
tonnage  capacity.  The  defendants  are  averred 
to  have  persistently  attempted  to  collect  the 
amount  of  license  required  by  this  ordinance 
from  the  plaintiff,  and  this  action  was  instituted 
to  enjoin  cbem  from  so  doing;  The  plaintiff  con- 
ten  de  that  the  ordinance  Is  invalid  for  several 
reasons,  and  also  that,  even  though  generally 
valid,  it  is  inoperative  in  its  application  to  the 
plaintiff. 

[(]  "With  respect  to  the  power  of  the  city  of 
San  Mateo  to  enact  the  ordinance  in  question  we 
think  its  authority  to  do  bo  was  ample  under 
section  11  of  article  11  of  the  state  Constitu- 
tion; and  also  under  section  862,  subd.  10,  of 
the  Municipal  Incorporation  Act  (St.  1883,  p. 
270),  nnder  which  San  Mateo  was  organized  as 
a  city  of  the  sixth  class. 

[2]  "The  main  question  in  the  case  arises  out 
of-  tbe  disputed  appiicabili^  of  the  ordinance  to 
the  plaintiff,  Its  contention  in  that  behalf  be- 
ing that  the  power  conferred  by  the  Constitu- 
tion and  statute  upon  the  city  of  San  Mateo 
and  attempted  to  be  exercised  in  the  form  of 
tbe  ordinance  in  question  was  that  of  imposing  a 
tax  upon  business  privileges,  and  that  as  such 
said  ordinance  must  be  confined  in  its  operation 
to  such  business  as  is  transacted  and  carried  on 
in  such  city  and  town,  and  under  the  express 
terms  of  tbe  ^ant  of  power  to  it  in  the  act  of 
its  incorporation;  and  hence  that  the  plaintiff, 
as  a  business  institution  established  and  being 
conducted  in  San  Francisco,  ia  not  subject  to 
the  terms  of  said  ordinance. 

"It  may  be  conceded  that  if  the  case  presented 
by  the  complaint  shows  that  tbe  plaintiff,  selling 
articles  of  merchandise  in  and  at  its  place  of 
business  In  San  Francisco  to  persons  residing 
in  tbe  tdty  of  San  Mateo  and  its  vicinity,  and 
as  an  iaddent  to  aach  sales  was  engaged  in  mak- 


ing soch  casual  and  occasional  deliveries  of 
such  merchandise  in  San  Mateo  and  other  out- 
side towns  or  cities  as  their  retail  sales  therein 
required,  b^  means  of  delivery  wagons  going  out 
from  its  said  place  of  business  in  the  metropolis 
and  passing  over  and  along- the  streets  of  the 
city  of  San  Mateo  in  tbe  course  of  making  such 
deliveries,  the  said  plaintUf  would  not  be  subject 
to  tbe  imposition  or  collection  by  such  outside 
municipality  of  a  license  tax  upon  its  said  de- 
livery wagons.  It  would  seem  to  be  the  rule 
that  such  use  of  the  streets  of  a  city  as  would 
be  merely  occasional  and  incidental  to  a  busi- 
ness conducted  elsewhere  than  within  its  bonnd- 
aries  would  not  be  the  proper  subject  of  taxa- 
tion. In  re  Smith,  33  Cal.  App.  161,  164  Pac 
618.  On  the  other  hand,  when  a  business  insti- 
tution, though  located  as  to  its  central  place  of 
conduction  or  of  the  sale  of  its  goods  or  products 
in  one  city  or  town,  conducts  through  delivery 
wagons  or  other  vehicles  a  regular  system  of  de- 
livery to  customers  within  another  municipality, 
the  latter  under  proper  authority  may  im^se  a 
license  tax  upon  the  wagons  or  other  appliances 
of  the  distributing  business  which  is  thus  actual- 
ly done  within  it  and  upon  and  along  its  streets. 
Memphis  v.  Battaile,  55  Tenn.  (8  Heisk.)  524,  2^ 
Am.  Bep.  285;  City  of  Carterville  v.  Blystone, 
160  Mo.  App.  191,  141  S.  W.  701 :  Wonner  v. 
Carterville,  142  Mo.  App.  120,  125  S.  W.  861. 
These  authorities  from  other  jurisdictions  seem 
to  us  to  correctly  state  the  rule  in  this  regard, 
and  thpy  are  not  out  of  harmony  with  tbe  re- 
cent case  of  Bramman  v.  City  of  Alameda,  162 
Cal.  64S,  124  Pac.  243,  which  upon  a  somewhat 
different  state  of  facts  lays  down  a  broad  ride 
respecting  the  powers  of  municipalities  in  this 
state  to  levy  taxes  for  revenue  and  regulation 
upon  business  privileges  conducted  within  them, 
to  tbe  extent  of  holding  that  under  a  proper 
classification  the  city  of  Alameda  had  power  to 
pass  on  ordinance  imposing  a  license  tax  upon 
persons  doing  a  certain  business  within  it,  and 
also  upon  the  delivery  wagons  of  those  engaged 
in  such  business  who  maintained,  in  addition 
thereto  and  in  aid  thereof,  a  system  of  delivery 
wagons  within  the  municipality.  The  present 
action  presents  an  even  stronger  case  for  the 
application  of  the  latter  and,  we  think,  the  bet- 
ter rule.  The  plaintiff  in  the  instant  case,  as  its 
complaint  affirmatively  shows,  has  not  been  sat- 
isfied to  make  deliveries  of  its  goods  sold  to  pa- 
trons in  San  Mateo  through  the  occasional  and 
purely  incidental  means  of  delivery  wagons  op- 
erated as  an  immediate  adjunct  to  its  drygoods 
store  in  San  Francisco,  and  using  the  streets  of 
San  Mateo  tberefor  in  a  transient  way;  but,  on 
tbe  contrary,  tbe  plaintiff  has  established  and 
regularly  maintains  in  the  said  city  of  San 
Mateo  a  local  delivery  system,  with  horses, 
wagons,  and  employes  regularly  engaged  io  the 
occupation  of  going  daily  to  the  railroad  sta- 
tions of  said  city,  and  there  receiving  and  load- 
ing upon  their  said  wagons  the  goods  and  mer- 
chandise of  the  plaintiff  sent  to  said  places  of 
distribution  by  rail  and  thence  carried  by  reg- 
ular deliveries  upon  and  along  the  streets  of 
said  city  to  the  places  of  business  or  residence 
of  the  persons  purchasing  the  same.  In  other 
words,  the  complaint  herein  places  the  case  in 
precisely  the  same  [losition  it  would  have  been 
had  tb'e  plaintiff,  instead  of  organizing  and 
equipping  its  own  local  delivery  system  in 
San  Mateo,  made  a  contract  with  a'local  deliv- 
ery establishment  for  the  sole  carriage  and  de- 
livery by  it  of  the  goods  of  the  plaintiff  shipped 
to  said  point  by  rail,  which  local  institution 
would  seek  to  avoid  the  burdens  of  tbe  ordi- 
nance in  question  upon  the  ground  that  it  and 
its  activities  were  merely  incidental  to  the 
business  of  the  plaintiff  conducted  in  San  Fran- 
cisco. This  statement  of  the  situation  illus- 
trates the  distinction  in  principle  between  the 
different  lines  of  cases  cited  by  the  respective 
parties  to  this  controversy.  The  business  which 
the  deftmdants  are  seeking  to  bring  within  the 
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Kope  <rf  fiw  ordinance  Is  not  that  wUdi  th« 
plaintiff  is  Gondnctlnz  at  its  San  Francisco 
store,  bot  is  that  which  it  is  maintaining  in 
its  regular  local  delivei?  srstem  within  and  up- 
on the  streets  of  Sao  Mateo.  Under  the  fore- 
going circumstances  aa  oatiined  b;  its  own 
pleading  we  are  entirely  satisfied  that  the  plain- 
tiff has  brought  itself  within  the  taxing  powers 
of  the  ci^  of  San  Mateo,  and  that  the  ordinance 
in  question  is  not  only  valid  as  within  the 
scope  of  the  powers  of  the  municipality  to  en- 
act the  same,  but  is  also  valid  in  its  application 
to  the  plaintiff  upon  the  state  of  facts  disclosed 
in  this  complaint. 
"Judgment  affirmed." 

Upon  petition  of  the  appellant,  the  caase 
was  ordered  transferred  to  this  court.  After 
careful  consideration  of  the  points  presented, 
we  have  reached  the  conclusion  that  the  opin- 
ion of  the  District  Court  of  Appeal  makes  an 
entirely  correct  and  satisfactory  dl8i)ositlon 
of  the  gnestions  presented. 

For  the  reasons  therein  stated.  It  la  or- 
dered that  the  Judgment  appealed  from  be 
affirmed. 

<3S  Gal.  App.  U) 

OBERHOLZER  v.  HUBBELU    (Civ.  2297.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia. Jan.  19,  1918.  Rehearing  Denied 
by  Supreme  Court  March  18,  1918.) 

L  MuHicipAi.  CoaroBATiONS  «»70tt(7)  — 
Use  of  Sibeets  —  Pbbsonal  Injdbub  — 

QUESnoiT  FOB  JUBT. 
That  occupants  of  buggy  on  left  side  of 
street  injured  in  collision  with  automobile 
wtdfdi,  in  order  to  avoid  collision  with  vehicle 
on  right  side,  turned  obliquely  to  left  side,  could 
have  seen  automobile  and  would  have  stopped 
had  they  been  looking,  does  not  constitute  con- 
tributory negligence  aa  a  matter  of  law. 
2.  Municipal  CoBPoaaTiONS    «»7()6(4)  — 

Use  of  Stbebt— Collision— Evidence. 
In  action  for  injuries  to  occupants  of  buggy 
In  collision  with  automobile,  evidence  of  dis- 
position of  horse  is  irrelevant  where  there  was 
no  idiowing  that  horse  waa  frightened  or  was 
unmanageable  before  the  collision. 
&  Trial  ^28(3)— View  by  Jubt— Chakoe 

of  Conditions. 
Where  15  months  intervened  between  time 
of  collision  of  buggy  with  automobile,  during 
which  time  the  automobile  had  been  in  use  and 
bad  made  several  long  trips,  refusal  to  permit 
jury  to  inspect  automobile  was  proper. 
4.  Appeal  and  Ebbob  ^=»974(1)  —  Discbk- 

noH— Special  Issues. 
Under  Code  CSv.  Froc.  8  620,  as  amended 
is  1909,  making  submission  of  spedal  issues 
to  jury  discretionary  with  trial  court,  such  dis- 
cretion wUl  not  be  reviewed  unless  abuse  is 
shown. 

Appeal  from  Superior  Court,  Sonoma 
County;  Thos.  C.  Denny,  Judge. 

Action  by  Mary  Oberholzer  against  Orton 
B.  Hubbell.  From  judgment  for  plaintlfl,  de- 
fendant appeals.  Affirmed. 

Rolfe  L.  niompson  and  R.  U.  Barrett, 
both  of  Santa  Rosa,  fw  appellant.  GU  P. 
Ball,  of  Petalnma,  and  W.  F.  Cowan,  of  San- 
ta Bosa,  for  reapondentL 

LBNNON,  P.  J.  TbiB  to  an  a^eal  fii^  & 
Judgment  of  $1,000  obtained  by  plalnticr  in  an 
action  for  damages  for  personal  Injuries  sus- 


tained by  her  in  the  collision  of  an  automobile 
owned  by  the  defendant  with  the  boggy  in 
which  she  was  riding.  , 

The  evidence  which  supports  the  allega- 
tions  of  plaintiff's  complaint  la  to  the  effect 
that  the  plaintiff,  accompanied  by  her  hus- 
band, was  riding  In  a  borse-drawn  vehicle 
driven  by  her  husband  westerly  along  and  on 
the  right-hand  side  of  Western  avenue  in 
the  city  of  Petaluma ;  that  an  automobile 
owned  by  the  defendant  Hubbell  was  being 
driven  by  him  at  a  speed  of  about  20  miles 
per  hour  along  Keller  street,  In  said  city.  In 
a  northerly  direction;  that  upon  arriving  at 
the  intersection  of  W^estem  avenue  and  Kel- 
ler street  the  automobile  suddenly  encounter- 
ed another  horse  and  wagon;  that  in  an  en- 
deavor to  avoid  a  collision  with  the  latter 
rig  the  defendant  turned  his  automobile  ob- 
liquely from  the  right  to  the  left-hand  side 
of  Keller  street,  and  collided  with  the  plain- 
atpB  rig,  which  had  partly  passed  the  Inter- 
section of  the  center  line  of  the  two  streets; 
that  because  of  the  fact  that  the  defendant 
had  turned  and  directed  his  automobile  to 
the  left-hand  side  of  the  street  and  behind 
the  horse  and  wagon  which  he  first  encoun- 
tered he  failed  to  observe  the  plaintiff's  rig, 
and  consequently  collided  with  It;  and  that 
the  defendant  had  sounded  no  warning  what- 
ever of  the  approach  of  his  autmnobile.  The 
result  of  the  collision  was  that  the  plainOff 
and  her  husband  were  thrown  to  the  roadv^ay 
and  injured. 

[1]  It  was  developed  upon  the  cross-exami- 
nation of  the  plaintiff  that  there  was  nothing 
to  obstruct  her  view  or  that  of  her  husband 
of  the  approach  of  the  defendant's  automo- 
bile ;  that  neither  she  nor  her  husband  lo<A- 
ed  to  see  if  other  vehicles  were  approaching ; 
and  that  If  they  had  looked  in  the  directlmi 
from  which  the  defendant's  automobile  ap- 
proached they  could  have  seen  it  and  "would 
have  stopped."  Because  of  this  testimony  it 
is  insisted  upon  behalf  of  the  defendant  that 
the  plaintiff  should  have  been  nonsuited  upon 
the  theory  that  the  evidence  adduced  in  sup- 
port of  her  case  showed  contribatory  negli- 
gence affirmatively  and  as  a  matter  oT  law.  In 
an  endeavor  to  sustain  this  contention  counsel 
tor  defendant  rely  upon  the  rule  declared  la 
a  series  of  cases  decided  in  this  and  other 
Jurisdictions  which  deal  witti  the  standard  of 
conduct  by  which  the  contributory  negligence 
of  persons  who  are  apprMdUng  and  intend- 
ing to  cross  the  tradu  of  a  rallvray  otunpany 
Is  ascratained. 

It  is  ohvlons  that  the  rule  governing  the 
standard  of  omdnct  of  a  pecson  approaching 
a  railway  track,  in  itself  a  warning  of  danger, 
is  not  applicable  to  a  case  where  the  flacts. 
as  here,  are  of  such  a  characto'  as  to  give 
no  warning  to  the  irtalntlff  of  aiiy  immedlata 
danger,  and  that  the  amount  of  vlgilanoa 
necessary  to  constitute  due  caxe  to  corre- 
spondingly less  in  the  latter  case. 


4s»For  other  cases  see  same  topic  and  KBY-NUHBBR  In  all  Key-NumbeEWl  Dlgestt  and  Indeas 
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similarly  the  case  of  Davis  v.  Breuner  Ca 
et  al.,  167  CaL  683, 140  Pac  586,  dted  and  re- 
lied on  by  defendant,  is  distinguiBhable  <»i  Its 
facts.  .That  case  deals  with  the  standard  of 
conduct  of  a  pedestrian  In  crossing  a  street, 
and  there  it  Is  said  that  it  Is  the  duty  of  the 
pedestrian  to  look  both  ways  before  starting 
to  cross. 

Ordinarily  plaintiff  and  her  husband  would 
not  be  required  to  obserr^  the  progress  of 
Tehldes  to  the  left  of  them,  and  prior  to  the 
collision  iuTolred  here  there  was  no  warning 
of  the  approach  of  the  defendant's  automo- 
bile, which  had  swerved  to  the  left  and  wrong 
Bide  of  the  road,  and  thereby  suddenly  came 
Into  a  po8ltl(m  which  plaintiff  and  her  hus- 
band were  not  required  and  had  no  reason  to 
antidpate. 

In  the  case  of  Hamlin  r.  Pacific  Electric 
Br-  Co..  150  Cal.  776.  S9  Faa  1109,  the  court 
said: 

"Manifestly  it  is  Impossible  for  one  driving 
a  vehicle  along  a  street  to  look  in  both  direc- 
ti<ni8  at  once,  and  it  shoold  ordioaril;  be  left 
to  the  jury  to  determine  under  the  drcnmstanc- 
«■  of  each  particular  case  what-  ambnnt  of  vig- 
Uance  was  requisite  in  order  to  constitute  due 
care." 

Under  these  circumstances  the  question  of 
the  alleged  contributory  negligence  of  the 
plaintiff  and  her  husband  was,  we  think,  not 
one  of  law,  but  was  rather  one  of  fact  for 
the  Jury  to  determine,  and  that  question  hav- 
ing been  decided  adversely  to  the  defendant 
In  accord  with  the  evidence,  the  finding  of 
the  Jpry  In  that  behalf  cannot  be  Buocessful- 
Jy  assailed  upon  i^peal. 

[2]  The  court  did  not  err  in  exdudii^  evi- 
dence of  the  nature  and  disposition  of  the 
plalntUTa  horse.  It  was  not  claimed,  and 
tliere  was  no  showing  or  ofEer  to  show  that 
the  horse  had  become  frightened  at  the  ap- 
proach of  the  defendant's  automobile  or  was 
In  any  way  unmanageable  until  after  the  col- 
lision bad  occurred. 

[3]  Nor  did  the  court  err  in  refusing  to  per- 
mit the  jury  to  inspect  the  defendant's  auto- 
mobile  for  the  purpose  of  ascertaining  the 
extent  and  character  of  the  damage  done  to 
the  automobile  by  the  c<dUsion.  Srane  15 
months  had  Intervened  l)etween  the  time  of 
the  collisiou  and  the  hearing  of  the  case,  dur- 
ing which  time  the  automobile  had  been  In 
use,  and  had  made  several  long  trips,  one  as 
far  as  to  Los  Angeles  and  back.  Under  these 
circumstances  we  think  that  the  trial  court 
was  Justified  In  refaslng  to  permit  the  Jury 
to  Inspect  the  automobile  upon  the  ground 
Qiat  SQCh  lnsi>ectioQ  was  too  remote  in  point 
of  time  from  the  collision  complained  of. 
Moreover,  it  appears  from  the  record  that  the 
nature  and  extent  of  the  Injuries  to  the  auto- 
mobile resulting  from  the  collision  were  testi- 
fied to  in  detail  by  a  witness  for  the  defend- 
ant, and  that  testimony  was  ndther  disputed 
nor  attempted  to  be  contradicted  by  the  plain- 
tiff. 


[4]  There  la  no  merit  in  the  contention  that 
the  court  erred  to  the  prejudice  of  the  de< 
fendant  In  refusing  to  submit  to  the  Jury  two 
special  issues  proposed  and  presented  by  the 
defendant  relative  to  the  alleged  contributory 
negligence  of  the  plaintiff.  Section  626  of  the 
Code  of  Civil  Procedure,  as  amended  in  1909, 
makes  the  submission  of  special  issues  dis- 
cretionary with  the  trial  court,  and  we  can- 
not say  that  under  all  of  the  circumstances' 
of  the  case  that  Uie  court  abused  its  diacre- 

tt(HL 

The  Judgment  and  order  are  affirmed. 

We  concur:  KBEBIOAN.  J.;  BBASLY. 
Judge  pro  tem. 

'         <86  Cal.  App.  2») 

SANTINA  T.  TOMUNSON.     (OlT.  2292.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia. Jan.  28,  19ia) 

1.  MunCIPAI.  CoaPOBAXEONS  «=>706(4)— USB 
or  Stbeets—Neguoence— -Pleading. 

Generallv,  In  an  action  for  Injuries  from  ' 
collision  wiui  automobile  on  street  ordinances 
claimed  to  be  violated  are  admissible  In  evi- 
dence under  the  general  averment  of  negligence. 

2.  municifal  cobpor&tions  <s:=>705(4)  — 
Use  op  Stbeet'  —  Pebsonal  Iiwubieb— 
Ordinances— Evidence. 

A  traffic  ordinance  providii^  that  driver  of 
veliide  shall  keep  such  vehide  «x  feet  on  right 
side  of  running  board  of  street  car  which  is 
stopping  to  take  on  or  discharge  passenger  is 
not  applicable  to  running  board  on  left  side  of 
car,  and  such  ordinance  is  irrelevant  in  action 
for  injuries  to  passenger  allgbting  on  left  side 
of  car  stmck  by  automobile  runnmg  nearer  to 
left  running  board  than  six  feet 

3.  Appeal  and  Error  «=»1060(2)— Habu- 
LE8S  Error— Evidence. 

Under  such  circumstances  the  admission  of 
the  ordinance  was  prejodidal  error  as  leading 
the  jury  to  bdieve  that  ordinance  had  been 
violated. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Frandsco ;  John  Hunt.  Judge. 

Action  by  Peter  Santlna  against  Blcbard 
R.  Tomlin^ota.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.  Reversed. 

Chas.  L.  Brown  and  John  J.  Mazza,  both 
of  San  Francisco,  for  appellant.  Hadsell, 
Sweet  &  Ingalls,  of  San  Francisco,  for  re- 
spondent 

I^NNON,  P.  J.  This  is  an  appeal  from  a 
judgment  in  favor  of  the  plaintiff  in  the  sum 
of  $300  damages. 

Peter  Santlna,  the  plaintiff,  was  riding  on 
a  street  car  traveling  In  a  northwesterly  di- 
rection along  Columbus  avenue  in  the  city 
and  county  of  San  Francisco.  When  the  car 
approached  the  crossing  of  Vallejo  street  and 
Columbus  avenue  the  plaintiff  asked  the  con- 
ductor to  stop  at  Vallejo  street  There  is  a 
conflict  in  the  testimony  as  to  whether  or 
not  the  car  had  fully  stopped  when  the  plain- 
tiff alighted,  but  the  testimony  Is  clear  to  the  - 
effect  that  the  plaintiff  swung  off  the  front 
left-hand  side  of  the  car.    Immediately  up- 


^3>For  other  eases  sm  Mune  toplo  and  KBY-KOllBBR  tn  all  K«r-Niimber«d  Digesu  and  Indexsk 

Digitized  by  Google 


438 


171  PAOIFIC  BEPORTGB 


(Cal. 


on  readiing  the  groand  plaintUf  started  for 
the  corner  of  Columbus  avenue  and  Vallejo 
street  A  Ford  automobile  was  parked  along 
the  curbing  on  Columbus  avenue  and  plain- 
tiff descended  from  the  street  car  in  front  of 
this  machine.  Defendant,  Dr.  Tomlinsoo, 
driving  his  automobile,  was  traveling  In  a 
southeasterly  direction  along  Columbus  ave- 
nue, and'  was  passing  the  parked  Ford  car, 
driving  the  wheels  of  fals  automobile  astride 
the  oater  rail  of  the  westerly  car  track  at 
the  time  plaintiff  alighted.  The  plaintiff  bad 
taken  a  couple  of  steps  when  he  was  struck 
by  defendant's  automobile.  The  car  upon 
which  the  plaintiff  was  riding  was  composed 
of  three  sections,  an  open  front,  a  closed 
middle  section,  and  an  open  back,  and  pas- 
sengers could,  If  tbcy  desired,  board  or  alight 
from  the  car  without  interference  on  either 
side  thereof. 

[1  ]  The  principal  point  made  In  support  of 
the  appeal  is  that  the  trial  court  erred  to  the 
prejudice  of  the  defendant  In  permitting  In 
evidence  over  objection  a  traffic  ordinance 
of  the  dty  and  county  of  San  Frandsco, 
which  provides  that: 

"Every  person  riding,  driving,  propelling  or  in 
charge  of  any  vehicle  upon  any  street  shall 
keep  such  vehicle  at  least  six  feet  on  the  right 
hand  side  from  tbe  running  board  or  lower  step 
of  any  street  car  which  is  stopping  for  the  pnr- 
pose  of  taking  on  or  discharging  passengers." 

The  only  objection  made  to  the  Introduc- 
tion of  the  ordinance  In  evidence  was  that  It 
was  immaterial,  and  It  Is  now  urged  that 
this  objection  was  well  taken  because  the 
plaintiff  failed  In  the  first  instance  to  plead 
tbe  ordinance,  and  that  the  evidence  adduced 
in  support  of  the  plaintiff's  case  did  not  es- 
tabilgb  nor  tend  to  establish  any  fact  or  set 
of  facts  upon  which  the  ordinance  In  ques- 
tion had  any  natural  legitimate  bearing  or 
Influence.  With  reference  to  the  first  phase 
of  this  contention  it  will  sufllce  to  say  that 
in  actions  of  this  character  the  existence  of 
an  ordinance  and  tbe  fact  of  its  violation 
are  essentially  matters  of  evidence  and  not 
of  pleading,  and  therefore  are,  generally 
speaking,  admissible  in  evidence  under  tbe 
usual  general  averment  of  negligence  such 
as  was  made  in  tbe  present  case.  Cragg  v, 
Los  Angeles  Trust  Co.,  154  Cal.  663,  98  Pac. 
1063,  10  Ann.  Cas.  1061 ;  Connell  'v.  Harris, 
23  Cal.  App.  637,  138  Pac.  949 ;  Fresno  Trac- 
tion Co.  V,  Atchison,  eta,  Ry.  Co.  (Sup.)  165 
Pac  1013. 

[2]  The  second  phase  of  the  defendant's 
contention  concerning  tbe  materiality  of  tbe 
ordinance  in  question  Is  well  taken  and  must 
be  sustained.  Although  not  required  to  be 
specifically  pleaded,  nevertheless  the  existence 
of  the  ordinance  and  the  fact  of  Its  violation 
were  neither  relevant  nor  material  in  the  face 
of  the  manifest  fact  that  the  ordinance  Itself 
had  no  application  to  the  main,  material  facts 
and  circimistances  developed  upon  tbe  plain- 
tiff's case  concerning  tbe  cause  and  charac- 
ter of  tbe  collision  of  the  defendant's  auto- 
mobile with  the  plaintiff.   For  Instance,  it. 


was  an  established  fact  of  the  plalntifTs  case 
that  the  defendant  was  driving  an  automo- 
bile in  a  southerly  direction  upon  the  right- 
hand  side  of  the  street  where  be  was  privi- 
leged and  required  to  be,  and  that  the  street 
car  was  proceeding  In  a  northerly  direction 
upon  the  opposite  side  of  the  street.  Thus  it 
will  be  seen  that  the  defendant's  automobile 
was  travelins  to  the  left  of  the  street  car  as 
tbe  car  itself  was  proceeding  In  an  opposite 
direction  up  Colnmbua  avenue.  While  there 
was  some  evidence  that  the  defendant's  au- 
tomobile was  traveling  less  than  six  feet 
away  from  the  left-hand  running  board  of 
the  street  car  at  or  about  tbe  time  it  was 
stopped  to  permit  the  defendant  to  alight 
therefrom,  nevertheless  tbe  ordinance  in 
question  plainly  and  unequivocally  pertains 
to  end  prohibits  the  driving  ot  an  automo- 
bile on  the  right-hand  side  of  a  stopping 
street  car  closer  than  six  feet  from  tbe  run- 
ning board  on  that  side  of  the  car.  In  oth- 
er words,  the  ordinance  plainly  refers  to  one 
and  only  one  running  board,  and  that  la  tbe 
running  hoard  on  the  rlgbt-hand  side  of  the 
street  car.  No  other  construction  can  be 
placed  upon  the  ordinance^ 

[S]  This  twlng  so  and  the  evidence  showing 
witbout  conflict  that  the  defendant's  automo- 
bile never  approached  the  rlgbt-hand  running 
board  of  the  car  upon  which  the  plaintiff 
was  riding.  It  seems  very  clear  that  tbe  ordi- 
nance In  question  was  entirely  Irrdevant 
and  Immaterial  to  the  facts  ratabllshed  and 
relied  upon  plaintiff  to  support  his  cause 
of  action  for  negligence  and  damages.  -That 
the  admission  of  the  ordinance  In  evidence 
was  prejudldal  to  the  defendant  is  obvious. 
Undoubtedly  It  had  a  tendency  to  cause  the 
jury  to  believe  that  the  defendant  had  been 
guilty  of  a  violation  of  it  Its  admission 
could  serve  no  other  purpose,  and  serving 
that  purpose  doubtless  prejudiced  the  defend- 
ant and  his  case  upon  the  Issue  ot  ne^geace 
in  the  eyes  of  tiie  jury.  It  is  further  con- 
tended upon  behalf  of  the  defoidant  that  the 
evidence  does  not  support  the  finding  of  the 
jury  implied  from  the  verdict  that  the  de- 
fendant wa?  guilty  of  n^igence  in  the  oper- 
ation ot  his  entomohile  at  the  time  of  the 
colllslim,  and  that  the  evidence  on  the  other 
band  does  show  that  the  plaintiff  was  guilty 
of  contributory  negligence. 

The  argument  made  in  support  of  this  eon- 
tentldn  is  directed  larg^  to  a  conslderatioa 
of  tbe  weight  of  the  evidence  and  the  credi- 
bility of  the  witnesses,  and  we  are  aatlsfled, 
after  a  review  of  the  record,  that  the  ques- 
tion of  the  negligent^  of  the  defendant  and 
the  dalmed  contributory  n^ligence  of  tb» 
plaintiff  were,  under  all  of  the  tacts  end  cir- 
cumstances of  the  case,  questions  of  face 
for  tbe  jury  to  determine,  and  were  ther^bre 
properly  submitted  to  it  for  ded^oa 

Tbe  Judgment  and  order  appealed  from  an 
reversed. 

We  concur:  KERRIGAN,  J.;  BBA.SI«T» 
Judge  pro  tem. 
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PEOPLE  r.  TANNER  et  al.    (Cr.  420.) 
(District  Court  of  Appeal.  Third  District,  Call- 
foruia.    Jan.  21,  1918.) 

1.  RoBBEBT  €=32S(1)— BviomtCB— Hbaksat— 
Matebialitt. 
In  prosecution  for  robbery,  while  exclnsion- 
■ly  hearsay  role  does  not  apply  to  documents 
and  testimony  that  defendants  sought  to  force 
the  prosecuting  witness  to  join  the  I.  W,  W., 
Uieissae  of  membership  of  defendants  in  the 

1.  W.  W.  was  irrelevant,  except  for  the  purpose 
of  estabuflbing  motive  in  the  robbery  after  prose- 
cuting wjtness  refused  to  join  the  order. 

2.  Gkiuihal  Law  «s»1169(5)  —  Appbai.  — 
Harmless  Errob. 

In  prosecution  for  robbery,  no  prejudice  re- 
sulted from  adniistiion  of  evidence  concerning 
connection  of  defendants  with  the  I.  W.  W.,  and 
their  attempt  to  force  the  prosecuting  witness 
to  join  such  organization,  where  the  judge  spe- 
cifically instructed  the  jury  to  disregard  all 
testimony  not  pertinent,  and  especially  that  con- 
cerning the  I.  W.  W. 

3.  Criminal  Law  «8=>1144(8)— Appeai^Pm- 

suurnoNB— Selection  of  Juby. 
On  appeal,  the  court  must  assume  that  a 
jury  carefully  selected  were  men  o£  at  least  av- 
erage intelligence,  fully  capable  of  appreciating 
and  following  the  instructions  given  them. 

4.  Cbihinal  Law  <^730(12)  —  Appeal  — 
Harmless  Erbobu 

MiKconduct  of  district  attorney  in  prosecu- 
tion for  robbery  in  referring  to  connection  of  de- 
lundants  with  the  I.  W.  W.  wu  not  prejudicial, 
where  the  court  specifically  instructed  not  to 
c-uDsider  any  insinuations  tbat  defendants  were 
members  of  the  I.  W.  W. 

5.  ROBBEBT  4»24(1)— EVZDENOX— SDFVICIEH- 
CY. 

,  EvidMce  held  to  sustain  conviction  of  the 
cnme  of  robbetr. 


Anieal  from  Superior  Court,  Humboldt 
Coonty;  Denrer  Sevier.  Judge. 

George  Tanner  and  Edwin  £tagle  were  con- 
victed of  robbery,  and  from  the  judgment 
and  order  denying  new  trial  tb^  appeal. 
Affirmed. 

Metzler  &  Mitchell,  of  Eureka,  for  appel- 
lants. U.  S.  Webb,  Atty.  Gen.,  and  J.  Cbarles 
Jones^  Deputy  Atty.  Gen.,  for  tbe  People. 

BURNETT,  J.  Defendants  were  Informed 
against  by  the  district  attorney  of  the  county 
of  Humboldt  for  the  crime  of  robbery  com- 
mitted upon  one  James  McMurray.  They 
were  thereupon  duly  tried  and  convicted  of 
the  crime  charged.  Defendants  moved  for 
a  new  trial,  which  motion  was  denied,  and 
they  were  thereupon  sentenced  to  imprlBoo- 
ment  in  tbe  state  prison,  tbe  Judgment  fix- 
ing an  indeterminate  sentence.  Defendants 
prosecute  this  appeal  from  the  judgment  and 
order,  alleging  for  reversal  that  the  court 
erred  in  Its  rulings  on  the  admissibility  of 
evidence,  that  the  district  attorney  was 
guilty  of  misconduct,  and  that  tbe  verdict 
was  against  tbe  law  and  tbe  evidence. 

Briefly  the  facts  disclose  that  soon  after 
James  HcMnrray  bad  met  tbe  defendants 
tnd  coovivlallzed  with  them,  be  was  invited 
to  their  room  In  a  hot^ ;  that  upon  entering 
tbe  nxHn  defendants  locked  the  door;  that 


aft»  a  few  drinks  defendants,  exhibiting  cer- 
tain I.  W.  W.  blanks  and  docnmmts,  re- 
quested Htdfnmy  to  join  the  I.  W.  W.; 
tliat  upon  his  refusal  one  of  tbe  defendants 
assailed  him  ^th  a  small  table  that  stood 
In  the  room,  and  then  ordered  him  to  deliver 
over  his  mooey.  McMurray  was  forced  to 
undress  and  get  into  bed  and  his  dothor 
were  searched.  Upon  arising  in  tbe  mont 
ing  McMurray  found  defendants  to  have  left 
He  then  reported  tbe  matter  to  the  police, 
who  fonnd  upon  deftodants,  when  arrested, 
money  in  denominations  possessed  tbe 
prosecuting  witness  the  night  before. 

Appellants'  complaint  is  particularly  and 
solely  aimed  at  tbe  admlsdon  of  the  evidence 
that  defendants  in  the  room  requested  Mc- 
Murray to  join  the  I.  W.  W..  to  tbe  admis- 
sion of  certain  papers  of  defendants  bearing 
the  L  W.  W.  title,  and  to  the  remarks  of  tbe 
district  attorney  characterizing  defendants 
as  members  of  that  organization.  Tbe  gist 
of  all  defendants'  objections  is  the  reference 
to  the  I.  W.  W. 

[1]  Respondent  seeks  to  support  the  admis- 
sion of  this  evidence  as  a  part  of  the  res- 
gestse.  Whatever  the  meaning  of  that  phrase, 
it  is  at  once  apparent  that  the  exclusionary 
hearsay  rule  has  no  application  here.  The 
truth  or  falsity  of  defendants'  membership 
in  the  I.  W.  W.  Is,  as  la  at  once  obvious,  ir- 
relevant to  the  charge  of  robbery.  It  Is 
probable,  however,  and  the  remarks  of  the 
district  attorney  seem  to  so  indicate,  that 
the  prosecution's  theory  was  that  McMur- 
ray's  refusal  to  Join  the  organization  of  In- 
dustrial Workers  furnished  a  motive,  at 
least  In  part,  for  tbe  treatment  he  subse- 
quently and  immediately  received.  We  can 
readily  understand  how  the  evidence  could 
be  oiTered  and  received  for  such  purpose, 
and  the  ruling  of  the  court  was  undoubtedly 
correct. 

[2]  As  to  tbe  question  of  membership  in 
said  organization  and  the  district  attorney's 
reference  thereto,  It  is  clear  that  defendants 
suffered  no  prejudice  in  view  of  the  follow- 
ing instructions  given  at  defendants'  request: 

"You  are  instructed  to  disregard  all  testimony 
given,  other  than  that  iiertlnent  to  the  crime  as 
alleged  in  the  information;  tbe  fact  that  some 
evidence  has  been  introduced  which  would  tend 
to  show  that  the  defendants  bad  some  litera- 
ture of  tbe  I.  W.  W.'a  (Industrial  Workers  of 
the  World)  upon  them  or  In  their  possession 
must  have  no  weight  in  determining  the  guilt  or 
innocence  of  the  defendants  of  the  crime  of  rob- 
bery, and  you  are  not  permitted  to  take  any  evi- 
dence which  does  not  pertain  to  the  crime  as 
alleged  in  tbe  taformation  into  considera^on  in 
rendering  your  verdict, 

"Tou  are  instructed  that  the  defendants  are 
on  trial  for  the  commission  of  the  crime  as 
charged  in  the  information;  and  in  reaching 
a  verdict,  you  are  not  to  take  into  consideration 
any  insinuations  that  may  have  heen  made,  dar- 
ing the  trial  that  the  defendants  are  or  were 
members  of  any  disreputable  organization,  or 
any  organization  at  all.  Neither  are  you  to 
consider  the  presence  of  any  iiteratnre  found  in 
the  possession  of  tbe  defendants  as  a  elrcum- 
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Btanoe  tending  to  prove  that  tbe^  are  guilty  of 
the  crime  as  charged  in  the  information." 

[3]  The  Jnrors  were  carefully  examined  by 
defendants,  who  exercised  many  peremptory 
challenges,  to  the  end,  nnqneBtloaably,  that 
they  might  obtain  a  Jury  with  whose  Intel- 
ligence, common  sense,  and  Impartiality  they 
were  satisfied.  And  we  must  assume  that  the 
Jury  thus  carefully  selected  were  men  of  at 
least  average  Intelligence  and  nnderstandlng, 
and  fully  capable  of  appreciating  and  follow- 
ing the  Instructions  given  them.  We  caunot 
hold  otherwise  than  that  they  followed  the 
Instructions  In  question  and  put  from  their 
minds  any  influence  that  may  have  been  oc- 
casioned by  reference  to  the  Industrial  Work- 
ers of  the  World.  So  viewing  the  ease,  It  la 
difficult  to  see  how  defendants  suffered  the 
prejudice  complained  ot 

[4]  What  Is  said  above  disposes  also  of 
the  question  of  the  district  attorney's  mis- 
conduct In  referrlug  to  the  organization  of 
the  L  W.  W.  It  thus  becomes  unnecessary 
to  descant  furCher  upon  that  pc^nt. 

[S]  The  evidence  was  saffldeat  to  Justly 
the  verdict. 

The  Judgment  and  order  are  affirmed. 

We  concur:  GSIPMAN,  P.  3,;  HART,  J. 

(S8  CaL  App.  26}  ^' 

PEOPLB  V.  BARKDOUa   (Or.  409.) 
(District  Court  of  Appeal,  Third  District.  Oall- 
-    fomia.   Jan.  22,  1913.) 

1.  Cbiuinal  IiAW  ©=»37— Illegal  Salb — De- 
fense— PURCIIARR  UY  DKnCCTIVE. 

It  was  no  defense  to  a  prosecution  for  un- 
lawfully sellingr  alcoholic  liquor  in  no-license  ter- 
ritory that  the  purchase  was  made  by  one  in 
the  service  of  t^e  county,  employed  by  the  sher- 
iff for  $60  a  month  to  ferret  out  "blind  piggers," 
or  illicit  sellers  of  intoxicants. 

2.  Witnesses  «=s>31S— Chabaoteb  Evidbnob 
— Absence  of  Attack. 

In  a  prosecutioa  for  unlawfully  selling  al- 
coholio  liquor  in  no-license  territory,  where 
defendant's  reputati^w  for  truth  and  veracity 
was  not  questioned  by  any  evidence  introduced 
by  the  people,  bis  offer  to  prove  that  his  char- 
act^  in  such  respect  was  good  was  properly  re- 
fused. 

Appeal  trma  Superior  Conr^  Hendodno 
County;  J.  Q.  White,  Judge. 

Oharles  D.  Barkdoll  was  convicted  of  hav- 
ing unlawfully  disposed  of  alcoh<dlc  liquor 
within  no-license  tenitory,  and.  from  the  Judg- 
ment and  an  order  d«i^g  his  motUm  tor 
new  trial,  he  appeals.  Affirmed. 

Weldon  &  Mocliler,  of  Uklab,  for  appellant 
0.  S.  Webb.  Atty.  Gen.,  and  J.  Chas.  Jones, 
Deputy  Atty.  Qen.,  for  the  People; 

CHIPMAN,  P.  J.  Defmdant  was  Indicted 
for  and  convicted  of  having  unlawfully  sold, 
furnished,  and  distributed  alcoholic  liquor  to 
one  William  Frey  within  the  boundaries  of 
the  third  supervisor  district  of  Mendocino 
county :  the  same  being  no-license  territory. 
He  appeals  from  the  Judgment  ot  conviction 


and  from  the  order  doiylng  Us  motion  tot  a 
new  trial. 

Counsel  for  am)ellant  present  three  quea* 
Hons  for  review:  (1)  Ttx&t  the  court  erred  In 
not  granting  defendant's  motion,  made  at 
the  close  of  the  people's  evidence,  to  instruct 
the  Jury  to  acquit;  (2)  that  the  court  erred 
In  not  permitting  defendant  to  Introduce  evl* 
dence  of  his  good  character;  (3)  that  the 
court  erred  In  not  pronoundng  Judgment  on 
the  verdict  of  the  jury.  The  first  and  third 
of  these  points  rest  upon  the  sam^  proposi- 
tion as  stated  In  defendant's  brief: 

"That  all  the  evidence  in  this  case  shows  that 
Instead  of  a  sale  it  was  an  'entrapment';  that  it 
was  made  by  an  officer  who  was  under  the  pay 
of  officers  of  this  county;  that  if  any  crime 
was  had  it  was  instigated  by  a  representative  of 
the  officers  of  the  county  and  at  their  instance 
and  with  money  furnished  by  them." 

Defendant  was  conducting  a  barber  shop 
in  the  town  of  Oorelo,  Round  Valley.  "Bke 
shop  consisted  of  a  front  or  operating  room 
and  a  room  back  of  the  WM-Mng  rotun.  One 
Swaney  was  In  the  sarvlce  of  the  coan^» 
employed  by  Sheriff  Byrnes,  and  was  rec^v- 
ing  $50  per  month,  and  no  other  onnpraisa- 
tlon  fior  hla  services,  which  were  to  ferret 
out  "blind  I^ggen^''  or  illicit  sellers  ot  in- 
toxicating liquors,  In  Round  Valley.  Among 
his  acquaintances  in  the  valley  was  one  Frel 
or  Frey,  the  prosecuting  wltnras.  Frei  waa 
well  known  to  defendant  and  was  in  the 
habit  of  visiting  defendant  In  his  sht^  *'to 
chat  with  him — ^pretty  chummy."  Swan^ 
and  Vrei  met  at  Ciovelo  In  front  of  driend- 
ant's  barber  shop,  on  the  day  charged  in  tlie 
indictment,  and  Swaney  asked  Frei  to  go  in- 
to defendant's  Aop  and  bt^  a  small  bottle  of 
whisky,  i^vii^  Fret  a  dollar  of  bis  own  mon- 
ey with  which  to  pay  for  it  Frd  did  not 
know  at  the  time  that  Swaney  was  a  deteo> 
tlve.  Fid  was  somewhat  given  to  drinking, 
and  admitted  that  he  had  been  drinking  Oiat 
day,  and  might  have  been  In  some  degree 
intoxicated.  His  testimony  was  ttiat  be  went 
Into  the  Bbop  and  purchased  "one  ot  tbe 
small  soda  bottles  or  i^t  bottles,"  and  after- 
ward delivered  it  to  Swaney,  and  drank  some 
ot  the  contoits  with  Swaney  and  another 
man  In  a  nearby  alley ;  that  it  was  delivered 
to  him  personally  In  the  back  room  ot  his 
shop  by  defendant,  to  whom  he  paid  the 
dollar  given  him  by  Swaney.  The  bottleb 
with  what  remained  of  the  contents,  was 
afterwards  delivered  to  the  dierlff, 
marked  it  for  identification  and  placed  it  in 
his  safe,  where  it  remained  and  was  produc- 
ed at  the  trial  and  its  contente  shown  to  con- 
tain 4Si  per  cent  "of  absolute  alo^l  by  vol- 
um&".  Detective  Swaney  was  asked  to  state 
what  was  done  at  the  time,  and  teatifled  as 
follows: 

"Why,  I  met  Frei  on  the  street  in  front  of 
Barkdoli's  barber  shop,  and  I  asked  him  if  bo 
could  get  me  a  bottle  of  whisky,  and  he  said. 
*Tqs,'  he  would,  80  I  gave  him  a  dollar,  and  we 
went  over  on  the  sidewalk  In'  front  of  the  baJ^• 
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b«r  shop,  and  lie  told  me  to  wait  outside,  and 
he -went  in,  and  about  ten  minutes  be  came  oat 
and  aaid  he  didn't  have  any;  he  wouM  have 
to  wait  a  little  while,  bo  I  waited  about  20 
minutea,  and  then  X  went  in  to  see  about  it, 
and  Frei  wasn't  in  there  at  the  time,  bo  I  went 
Into  the  back  room,  and  there  was  a  couple  of 
Indians  in  there,  and  opened  the  baek  door,  and 
I  seen  Mr.  BarkdoU  coming  with  a  flack.  Q. 
Where  waa  be?  A.  Why,  he  was  coming  in 
from  the  back  yard.  Q.  He  was  out  in  the 
ba<^  yard  when  you  saw  him?    A.  Ye^  sir. 

SWell.  go  ahead  and  tell  us.  A.  And  I  ask- 
hlm  if  Frei  hadn't  ^ven  him  a  dollar  for  a 
bottle,  and  he  told  me,  'Tes';  I  told  him  I 
would  like  to  get  the  bottle,  and  he  told  me  that 
he  wouldn't  give  me  the  bottle;  be  would  give  it 
to  Frei;  he  was  the  one  that  gave  him  the  dol- 
lar. So  I  went  out  then,  and  I  see  Frei  on 
the  sidewalk,  and  I  reminded  him  of  it  affaiii, 
aad  aboDt  ten  minutes  he  came  out  with  a  bottle 
and  told  me  to  come  over  into  the  pool  room 
n^  door  there.  About  ten  minutes  after  I 
came  out,  Z  met  Mr.  Frei;  I  reminded  him  of 
the  bottle  again,  and  he  went  back  into  the 
barber  shop ;  when  he  came  out  with  the  bottle 
why  he  told  me  to  come  into  the  pool  room;  I 
went  into  the  pool  room,  opened  the  bottle  then, 
and  had  a  couple  of  drinn  out  of  it,  him  and 
another  feliow  by  the  name  of  George  Fitch. 
Then  he  gave  me  the  remainder  of  the  bottle, 
tj.  And  what  kind  of  a  bottle  was  it  in?  A. 
That's  the  bottle  there." 

He  testified  that  he  k^t  the  bottle  with  its 
remaining  contents  and  delivered  it  to  Sher- 
iff Byrnes  without  In  any  way  changing  the 
contents  of  the  bottle.   He  testified  further: 

"Q.  Where  were  you  when  Frei  went  in  the 
last  time?  A.  I  waa  oo  the  sidewalk  in  front 
of  BarkdoU'B  barber  shop.  Q.  And  are  there 
windows  in  the  front  of  the  barber  shop?  A. 
Tes.  Q.  Could  you  see  into  the  shop?  A.  Well, 
there-  was  two  rooms  in  the  shop,  front  room 
and  barber  room  and  back  room  in  there.  Q. 
Well,  could  you  see  into  either  one  of  the  rooms? 
A.  les,  I  could  see  into  the  front  room.  Q. 
And  could  you  see  into  the  back  room?  A.  No, 
sir.  Q.  Did  you  see  where  Mr.  Frei  went  when 
he  went  into  the  barber  shop?  A.  Yes.  Q.  And 
where  did  he  go?  A.  Into  the  back  room.  Q. 
And  was  BarkdoU  in  the  shop,  that  is,  in  the 
front  part  of  the  shop,  when  Frei  went  in?  A. 
Yes.  Q.  And  did  he  remain  there  all  of  the 
time  that  Frei  was  inside?  A.  No,  sir;  he 
went  into  a  back  room  when  Frei  went  in.  Q. 
Did  you  see  Frei  when  be  came  from  the  back 
room?  A.  Tes.  I  seen  him  when  be  came  out. 
Q.  And  did  you  see  BarkdoU?  A.  No,  sir. 
I  didn't  se«  BarkdoU.  Q.  He  didn't  come  out 
with  Frei?    A.  No.  sir.^ 

Cminsel  ft>r  defendant  cite  certain  Colorado 
cases  which  announce  the  rule  that: 

*^nie  sale  of  ligaors,  in  violation  of  a  town 
ordinance,  to  one  who  purchases  the  liquor,  at 
the  instigation  of  the  town,  for  the  purpose 
of  laying  a  foundation  to  prosecute  the  seller, 
does  not  authorize  a  conviction  under  the  ordi- 
nance." Wilcox  V.  People,  17  Colo.  App.  109, 
67  Pac.  343;  Ford  v.  City  of  Denver.  10  Colo. 
App.  500,  51  Pac.  1015;  People  v.  Braisted,  13 
Colo.  App.  532,  68  Pac.  796. 

In  People  v.  Cblpman,  a  later  Colorado 
case,  31  Colo.  90,  71  Paa  1108,  the  detective 
was  in  the  pay  of  the  municipality,  but  pur- 
diased  the  liquor  with  bis  own  money.  It 
was  held  no  defense  that  be  was  an  officer. 
In  People  t.  O'Brien,  35  Mont  482,  90  Paa 
tE20,  10  Ann.  Cas.  1006,  a  Montana  case,  the 
money  with  which  the  liquor  was  purchased 


was  furnished  the  witness  by  the  county 
attorney.  It  was  h^d  no  defense.  Citing  the 
mle  as  stated  in  28  Gyc.  at  page  184: 

"It  is  DO  defense  to  a  prosecution  for  an  Il- 
legal sale  of  liquor  that  the  purchase  was  made 
by  a  'spotter*  detective,  or  hired  iDformer." 

Numerous  cases  are  dted  In  support  of  the 

text 

[1, 2]  Where  a  person  Is  Innocrait  of  any  in- 
tention to  commit  a  crime,  and  Is  Inveigled 
Into  its  commission  by  an  officer  of  tbe  law 
for  the  purpose  of  advancing  his  standing 
for  efficiency  or  to  obtain  revenue  by  fine 
for  the  municipality,  It  might  be  said  to  up- 
hold such  practices  would  be  repugnant  to 
any  Just  conception  of  good  morals  and  vio- 
lative of  sound  public  policy.  But  we  have 
no  such  case  here.  The  facts  and  circum- 
stances snrrounding  the  transaction  in  the 
present  Instance  were  quite  sufficient  to  Jus- 
tify the  jury  in  believing  that  the  defendant 
was  ready,  able,  and  willing  to  comply  with 
the  request  made  of  him.  He  testified  In  his 
own  defense,  and  his  testimony  went  no  fur- 
ther than  to  deny  that  be  sold  or  gave  a 
bottle  of  liquor  to  Frei,  as  testified  to  by 
blm.  Tbe  evidence  In  the  case  has  no  ten- 
dency to  place  defendant  in  the  category  of 
those  persons  in  whose  behalf  some  courts 
have  enforced  the  rule  Invoked  by  him.  De- 
fendant's reputation  for  truth  and  veracity 
was  in  no  wise  questioned  by  any  evidence 
Introduced  by  the  people.  It  was  not  error 
to  refnse  defendant'9  offer  to  prove  that  his 
character  in  that  respect  was  good  where 
there  was  no  evidence  Introduced  tending  to 
show  that  his  general  reputation  for  truth 
and  veracity  was  bad.  People  t.  CowgiU,  03 
Cal.  596,  20  Pac.  228;  TiUe  Ins.  Co.  r.  Inger- 
soU,  153  Gal.  1,  7,  04  Pac.  04. 

The  Judgment  and  the  order  are  affirmed. 

We  concur:  BURNETT,  J.;  HABT,  J. 


m  Cal.  App.  tn 

PEOPLE  T.  FRANKLIN.   (Or.  418.) 

(District  Court  of  Appenl,  Third  District  Cali- 
fornia.  Jan.  22,  1918.   Rehearing  Denied 
by  Supreme  Court  March  21,  1918.) 

Gbxhinal  Law  «=»1202(5)— Yebdict— Finn- 
ING  ON  Prior  Conviction. 
Under  Pen.  Code,  §  1158,  where  the  infor- 
mation charges  a  prior  conviction,  unless  the 
answer  admit  it  the  verdict  must  find  thereon ; 
and  its  omission  to  do  so  is  fatal,  unless  the 
Bubseqnent  crime  charged  is  itself  one  for  com- 
mission of  which  the  court  can  impose  panish- 
ment 

Appeal  from  Superior  Ooort^  San  Joaquin 
County ;  D.  M.  Toung,  Judgfe 

Ida  Franklin,  ctxtricted  of  selUng  moiiAine, 
was  granted  a  new  trial,  and  the  Peivle  aih 
peal.  Affirmed. 

U.  S.  Webb,  Atty.  Gen.,  and  J.  CSias.  Jones, 
D^uty  Atty.  Gen.,  for  the  People  WaltM 
F.  Liyndi,  of  Stockton,  for  reiq>ondent 
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CHIPMAN,  P.  J.  Defendant  was  Inform- 
ed against  by  the  district  attorney  of  San 
Joaquin  county  for  the  crime  of  selling  and 
furnishing  morphine,  and  having  suffered  two 
prior  convictions  for  l&e  crimes  and  punish- 
able under  the  same  statute.  The  defendant 
moved  the  court  for  a  new  trial,  whirfi  was 
granted,  and  the  people  thereup<m  took  an 
appeal  from  the  order. 

The  minute  order  made  by  the  court  fol- 
lowing the  motion  reads  as  follows: 

"Thereupon  tbe  coart  made  an  order  granting 
defendant's  motion  for  a  n«w  trial  upon  the 
ground  that  the  defendant  had  not  been  properly 
arrai^neil.  in  that  said  defendant  had  not  been 
asked  whether  or  not  she  had  suffered  the  prior 
convictions  charged  against  her  in  the  infor- 
mation and  had  not  specifically  entered  her  plea 
thereto,  and  that  the  jury  did  not  find  specifical- 
ly on  tixe  charge  of  the  prior  convictions." 

Tbe  minute  entry  made  at  the  arraign- 
ment of  defendant  reads  as  follows: 

"The  defendant  waived  time  allowed  by  the 
statute  before  answering  the  information,  and, 
upon  being  aslied  by  the  court  whether  ahe 
pleads  'guilty'  or  'not  guilty,*  to  the  offense 
charged  in  tbe  information,  the  defendant  in 
person  pleads  that  she  is  not  guilty." 

Thereupon  the  court  fixed  tbe  day  for  tbe 
trial.   Tbe  verdict  reads: 

"We,  the  jury  ia  the  above-entitled  caase,  find 
tbe  defendant,  Ida  Franltlin,  guilty  as  charged." 

The  points  now  urged  as  grounds  for  re- 
versing the  order  were  before  this  court  in 
People  V.  IMieber,  168  Pac.  578.  In  a  careful 
and  painstaking  opinion,  written  by  Mr.  Jus- 
tice Hart,  It  was  shown,«we  think  with  clear- 
ness, that  under  section  1158  of  the  Penal 
Oode.  where  a  previous  conviction  of  the  ac- 
cused is  charged,  the  Jury  must,  unless  the 
answer  of  the  defendant  to  the  charge  of  a 
previous  conviction  admits  it  to  be  true,  find 
whether  or  not  he  has  suCTered  such  previous 
conviction,  and  where  the  jury  fall  to  make 
such  specific  finding,  the  omission  Is  fatal  to 
tbe  Judgment,  unless  the  subsequent  crime 
<diarged  is  Itself  one  for  the  commission  of 
wblch  it  Ifl  within  the  Jurisdiction  of  the  su- 
perior court  to  impose  punishment.  The  Due- 
ber  Case  cannot  be  distinguished  from  this 
case,  and,  as  no  reason  Is  advanced  which 
c<mTiuces  na  that  tbe  I>ueber  Case  was  not 
correctly  dedded,  it  must  rule  this  case, 
order  is  therefore  affirmed. 

WecOQCor:  BUBNETFT,  J.;  HART.  T. 

(36  Cal.  App.  63)   

PEOPLE  V.  DONALDSON.    {Or.  699.) 

(DIatrict  Court  of  Appeal,  First  District,  Cali- 
fornia. Jan.  26,  1918.  Rehearing  Denied 
Feb.  26.  1918.  Denied  by  Supreme  Court 
Hardt  2S,  191&) 

1.  CazuiNAl.  Law  «=»1167(4)— HABituss  Ea- 

BOB— AUENUMENT  Or  INFORMATION. 

Amendment  of  an  information  was  not  prej< 
ndicial.  where  evidence  of  matters  therein  would 
have  been  admissible  without  amendment. 

2.  False  Pretenses  ®=»38  —  Information  — 
Scope  of  Investigation. 

Under  an  information  for  obtaining  money 
by  false  pretenses,  in  that  defendant  falsely  rep- 


resented that  mining  property  contained  a  "vast 
quantity  of  pay  ore,"  evidence  of  acreage  of 
claim,  improvements,  personal  appearance,  and 
innocent  expression  of  defendant  and  his  be* 
gulling  smile  was  admissible. 

3.  Criminal  Law  ^703  —  MzacoNDnor  of 
Prosecution. 

In  prosecution  for  obtaining  money  by  false 
pretenses,  it  was  not  misconduct  for  the  prose- 
cuting attorney  to  state  that  he  was  going  to 
prove  conspiracy  between  defendant  and  a  pre- 
tended psychologist,  who  foretold  the  coming  of 
the  defendant,  and  then  not  to  introduce  any 
evidence  concerning  the  conspiracy,  where  there 
was  nothing  to  show  that  the  statement  was  not 
made  in  good  faith,  and  that  testimony  was  not 
offered  on  such  phase  because  the  prosecution 
found  it  was  unable  to  prove  the  conspiracy. 

4.  Ceiminal  Law  <t=»728<5)— Misconouct  or 
PaosEcuTiON— Waiver  of  Objection. 

Objection  to  statement  made  by  prosecution 
is  waived,  where  it  was  not  assigned  as  mis- 
conduct and  no  request  was  made  to  admonish 
the  jury. 

Appeal  from  Superior  Court,  and 
County  of  San  Frandsco;  George  H.  Caba- 
alss.  Judge. 

John  T.  Donaldson  was  couTlcted  of  ob- 
taining money  by  false  pretenses,  and  be  ap- 
peals. Affirmed. 

Edgar  D.  Pelxotto,  of  San  FranCisco,  for 
appellant.  XJ.  S.  Webb,  Atty.  Gen.,  and  John 
II.  RIordan,  Deputy  At^.  Oen.,  for  tbe  Peo- 
ple. 

KERRIGAN,  J.  D^endant  was  diarged 
by  information  filed  by  tbe  district  attorney 
of  the  dty  and  county  of  San  Francisco  with 
Ihe  crime  of  obtaining  money  by  false  pre- 
tenses. He  was  tried,  convicted,  and  sen- 
tenced to  four  years*  Imprisonment  la  the 
state  prison.  He  now  appeals  from  said 
Judgment  and  from  tbe  order  denyli^  his  mo- 
tion for  a  new  trial. 

From  tbe  record  It  appears  that  one  Mar- 
guerite H.  Nesbltt,  the  prosecutrix,  conducted 
a  small  grocery  store  In  tbe  outskirts  of  San 
Francisco,  and  that  tbe  defendant,  having 
heard  that  she  bad  recently  won  $20,000  In  a 
lottery,  conceived  a  plan  to  get  this  moaey 
from  her.  Accordingly,  after  having  by  a 
rose  made  her  acquaintance,  he  represented 
to  her  that  be  was  tbe  owner  of  a  very  valu- 
able mine  out  of  which  be  luid  made  within 
the  past  six  months  the  sum  of  f 100,000; 
that  if  she  cared  to  do  so  he  thought  be  could 
arrange  to  let  her  Invest  $20,000,  which 
amount  was  needed  to  complete  certain  nec- 
essary Improvements  on  the  mining  property, 
and  that  It  she  should  do  so  she  would,  with- 
in a  short  time,  thereby  gain  at  least  $100.- 
000.  She  was  Inexperienced,  gullible,  and 
guileless;  he  was  persuasive,  tactful,  an& 
unscrupulous.  She  parted  with  her  money. 
The  mine  was  worthless.  This  prosecution 
resulted. 

Taking  up  tbe  main  point  relied  upon  by 
the  defendant  for  a  reversal  of  tbe  judgment, 
we  find  that  during  tbe  trial,  In  order  to 
meet  an  objection  of  the  defendant  and  ont 
of  an  excess  of  caution,  tbe  court  made  an 
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order  permitting  ttie  district  attorney  to 
make  a  farther  amendment  to  tbe  Informa- 
tion (one  having  already  been  made)  so  as  to 
Inclade  within  Its  averments  certain  specific 
pretmses  not  set  forth  therein.  Tbe  defend- 
ant now  assigns  as  error  the  order  allowing 
this  amendment,  claiming  that  It  was  ooa 
of  sDbstance  and  not  within  the  terms  of  sec- 
tion 1008  of  the  Penal  Code.  The  asserted 
defect  In  tbe  proceedings  of  course  does  not 
appear  upon  the  UiCt  of  the  Information,  and 
therefore  is  not  raised  by  the  demurrer;  and, 
as  the  defendant  did  not  object  to  the  ad- 
mlsslmi  of  the  evidence  Introduced,  under  tliis 
amendment,  he  camiot  now  be  heard  to  com- 
plain unless  tbe  motion  to  strike  the  Infor- 
mation from  the  record,  which  was  filed  by 
tbe  defendant,  may  on  the  ground  set  forth 
therein  be  regarded  as  broad  enough  to  raise 
the  point  now  made. 

[1, 2j  Assuming,  without  deciding,  that  this 
Is  so,  still  we  think  the  contention  untenable, 
tor  In  our  view  tbe  evid^ce  was  admissible 
under  the  Information  before  the  amendment 
complained  of  was  made;  and  if  this  be  true 
tbe  amendment  was  unnecessary,  and  no 
prejadice  to  the  rights  of  tbe  defendant  re- 
sulted from  the  admission  of  this  evidence. 
We  think  that  where,  as  in  the  present  case,, 
the  main  Inducing  cause  of  the  parting  with 
the  money  or  property  Is  stated  in  the  infor- 
mation, it  is  sufficient,  and  that  evidence 
amplifying  such  main  inducing  cause  is  ad- 
missible. In  the  case  at  bar  it  appears  from 
the  averments  of  the  information  that  the 
chief  misrepresentations  made  by  tbe  de- 
fendant were  as  to  the  Immense  value  of  the 
mining  property  claimed  to  be  owned  by  him, 
and  as  to  the  "vast  quantity  of  pay  ore"  on 
the  claim  all  ready  to  be  worked.  Under 
these  averments  the  .evidence  introduced  by 
the  prosecution  of  representations  made  by 
the  defendant  as  to  the  value  in  money  of 
such  ore,  as  to  tbe  acreage  of  the  claim,  the 
improvements  thereon,  and  the  number  of 
men  there  employed  was,  we  think,  clearly 
admlMible.  Such  representations  were  but 
detailed  statements  relating  to  and  tending  to 
support  the  principal  false  pretenses  averred 
In  tbe  information,  and  no  amendment  there- 
of was  essential  In  order  to  permit  those 
matters  to  go  to  the  jury.  Carrying  defend- 
ant's argument  to  its  logical  conclusion.  It 
would  be  necessary  to  charge  all  the  inducing 
statements  which  may  have  Influenced  tbe 
victim  to  part  with  her  money.  Here  it  ap- 
pears that  tbe  defendant,  when  about  to  pro- 
pose this  so-called  investment  to  the  prosecu- 
trix, dressed  for  the  occasion,  that  be  wore  a 
large  diamond  stud  in  bis  shirt  front,  and 
caused  his  face  to  be  freshly  massaged.  Sup- 
pose the  testimony  had  gone  further  and  had 
described  his  well-dressed  appearance,  his 
expression  of  coimtenance,  his  beguiling 
smile,  his  appearance  of  frankness,  and  at- 
tributed to  him  all  the  charm  of  a  Walllng- 
ford,  would  it  be  pretended  that  such  matters 
were  not  admlBslble  In  evidence  unless  Incor^ 
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porated  in  tbe  Information?  No  doubt  tbe 
rule  is  that  where  the  main  pretense  Is 
charged,  evidence  Is  admissible  of  minor 
pretenses  which  may  have  exercised  some  in- 
fluence In  producing  the  result  Although 
the  sacks  might  not  have  broken  the  camel's 
back  without  the  final  straw,  yet  If  the  sacks 
be  spedfled  without  tbe  straw,  that  must  be 
suffldoit.  Cowen  v.  People,  14  III.  348. 

[3,  4]  In  his  opening  statement  to  the  jury 
the  prosecuting  officer  stated  that  he  expected 
to  be  able  to  show  a  conspiracy  between  the 
defendant  and  a  certain  so-called  psycholo- 
gist parading  under  the  name  of  Dr.  Byron 
Kingston,  in  which  Kingston  called  upon  the 
prosecutrix  concerning  certain  charitable 
work  in  which  he  claimed  to  be  interested,  on 
which  occasion,  pretending  to  be  greatly 
pressed  for  time,  he  asked  her  to  call  on  him 
at  bis  office  the  next  day  to  discuss  tbe  sub- 
ject further;  that  she  did  so,  and  during 
tiieir  conversation  she  was  led  to  speak  of 
spiritualism,  whereupon  Kingston  drew  some 
mystic  signs  upon  a  piece  of  paper  and  also 
a  star  and  circle,  placed  the  palm  of  his  open 
hand  across  his  forehead,  and  informed  the 
prosecutrix  that  a  man  would  call  upon  her 
soon  (describing  the  defendant)  with  a  busi- 
ness proposition,  which  she  ought  to  accept, 
and  that  if  she  did  so  she  would  have  limou- 
sines and  rings  and  things  and  fine  array. 
Three  days  later  tbe  defendant  visited  her, 
pretending  to  be  looking  for  one  Frank  Pol- 
lock, with  whom,  he  said,  as  boys  they 
"skinned  cattle  together  in  Santa  Cruz,"  and 
for  whom  he  was  now  looking  with  a  view 
to  letting  him  in  "on  the  ground  floor"  of  a 
rich  mining  Investment.  Here  follows  a 
statement  of  the  iHwsecutlng  officer  of  the 
conversations  between  the  defendant  and  tbe 
prosecutrix  to  which  a  brief  r^erence  has 
already  been  made.  It  appears  that  tbe  pros- 
ecution, through  Inability  to  prove  the  con- 
spiracy, offered  no  testimony  thereon;  and 
the  deltendant  now  claims  that  the  reference 
to  such  matters  constituted  misconduct  for 
whidi  tlie  judgment  should  be  reversed. 
There  Is  absolutely  notUng  In  the  record  in- 
dicating that  the  statement  of  the  district 
attorney  was  made  In  bad  f&ith,  and  there- 
fore it  did  not  constitute  misconduct  People 
V.  Gleason,  127  CaL  323,  G9  Pac.  682.  But 
even  if  it  did,  the  defendant  did  not  asslgu  It 
as  such,  nor  request  the  court  to  give  the 
usual  admonltitHi.  Consequently  the  objec- 
tion of  the  defendant  made  at  the  time  must 
be  deemed  to  have  been  waived.  People  v. 
Mancuso,  23  Cal.  App.  146,  137  Pac.  278. 

There  Is  no  merit  in  the  defendant's  fur- 
ther point,  raised  by  the  demurrer,  that  the 
information  does  not  show  the  causal  con- 
nection between  the  false  pretenses  and  the 
parting  with  the  money. 

Judgment  and  order  afflrmed. 

We  concur:  LENNON,  P.  J.;  BSASLT, 
Judge,  pro  tem. 


PBOPIiB  T.  DONALDSON 
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BARNABD  t.  BILBT  et  aL    (No.  73S9.) 
(Supreme  Coort  of  Oklahoma.    Oct  30,  1917. 
Behe«riits  Denied  March  19, 191&) 

(SvUabM  &v  ike  Court.) 

1.  Descent  ard  Distbibution  c=»31--Chil- 

DBEH  OF  DECXASBD  BEOTBEB  OF  DECBDENIN— 

Statute. 

Under  section  6805,  Wilson's  Annotated 
Statutes  of  1903,  children  of  a  deceased  brother 
of  the  decedent  take  their  interest  in  the  es- 
tate of  the  decedent  directly  from  such  decedent, 
and  not  through  their  father,  who  died  before 
the  decedent,  and  tbeir  right  to  their  iiaherited 
interest  in  the  estate  is  not  affected  by  the  acts 
of  their  father  in  reference  to  the  proper^  de- 
scended. 

2.  EXECUT0B8  AND  ADUINIBTRATOBB  «s»38  — 

"Assets." 

The  term  "asaetB,"  as  applied  to  decedents' 
estates,  means  property,  real  or  personal,  tangi- 
ble or  intangible,  legal  or  equitable,  which  can 
be  niade  available  for  or  may  be  appropriated 
to  the  payment  of  debts. 

(Kd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Assets.] 

3.  Indiahs  «=»13--Hohbstbad  Allotiiekth- 

"Assets." 

The  homestead  allotment  of  a  minor  Creek 
freedman  who  died  April  1908,  is  not  subject 
to  the  payment  of  the  debts  of  the  decedent,  and 
is  therefore  not  assets  of  the  decedent's  estate. 

4.  Indians  «s>15(1)— Adhinistbatob's  Salb 

or  Allotted  Land  —  Title  —  Collatebal 
Attack. 

A  purchaser  at  an  administrator's  sale  of 
the  allotted  land  of  a  minor  Greek  freedman 
takea  the  title  subject  to  all  the  restrictions,  con- 
ditions, or  limitations  imposed  thereon  by  the 
acts  of  Congress  relating  thereto,  and  such  a 
sale  is  subject  to  a  collateral  attack. 

Tbacker,  J.,  dissentinx. 

Error  from  District  Court,  Wagoner  Ooan- 
ty;  Fred  P.  Branson,  Judge. 

Soit  in  ejectment  by  John  S.  BUby  against 
James  M.  Barnard,  and,  pending  such  suit, 
action  for  Injunction  by  Barnard  against 
BUby  and  others.  Actlws  consolidated  and 
tried  together,  .and  from  the  judgment,  and 
from  Uie  overruling  of  his  motion  fbr  a  new 
trial,  Barnard  brings  error.  Berersed  and 
remanded,  with  directions. 

Robert  F.  Blair,  of  Wagoner,  for  plaintiff 
in  error.  Blttenhouse  &  Brown,  of  Wagoner, 
for  defendant  in  error  Bllby.  Dan  M.  Mere- 
dith and  F.  Scruggs,  both  of  Muskogee,  for 
other  defendants  In  error. 

RAINEY,  J.  This  case  involves  the  title 
to  the  allotment  of  Tom  Bentie,  an  enrolled 
Creek  freedman,  who  died  on  the  22d  day  of 
April,  1908,  Intestate,  unmarried,  and  with- 
out Issue,  leaving  surviving  bim  as  his  next 
of  kin  and  heirs  at  law  the  following:  Sophia 
Thompson,  mother,  Louis  E.  Nero,  and  Rob- 
ert Nero,  half-brothers,  Sam  Bentie,  brother, 
Alice  Bentie,  sister,  Curtis  Nero  and  Sadie 
Nero,  nephew  and  niece,  respectively,  chil- 
dren of  his  predeceased  brother.  Will  Nero, 
and  Mattte  Cooks,  a  niece. 

Lonls  E.  Nero  was  appointed  administra- 


tor of  the  estate  of  the  said  Tom  Bentie  on 
the  9th  day  of  June,  1908,  and  soon  there 
after  filed  his  petition  In  the  county  court  of 
Wagoner  county  for  the  sale  of  the  home- 
stead allotment  of  the  decedent  for  the  pur- 
pose, as  alleged  in  said  petition,  of  paying 
the  debts  of  the  deceased,  costs  of  adminis- 
tration, etc.  Tbe  petition  was  granted,  and 
said  homestead  allotment  was  purchased  at 
the  administrator's  sale  by  one  John  S. 
Bilby. 

Tom  Bentie,  who  was  a  minor  at  the  time 
of  bis  death,  when  about  14  years  of  age, 
attempted  to  convey  by  two  warranty  deeds, 
one  for  80  acres  and  one  for  40  acres,  his 
surplus  allotment  to  his  half-brother.  Will 
Nero.  Soon  after  the  execution  of  these 
deeds  Will  Nero  attempted  to  convey  tbe 
80-acre  tract  to  James  M.  Barnard,  and  the 
40-acre  tract  to  H.  V.  Lowe,  and  H.  T.  Lowe, 
In  turn,  attempted  to  convey  the  40-acre  tract 
to  James  M.  Barnard. 

Subsequent  to  the  execntlon  at  these  deeds 
Lonls  Nov,  as  nort  frloid  ot  Tom  Boitle, 
commenced  an  action  In  the  District  Court  of 
the  United  States  at  Wagoner,  OkL,  against 
James  M.  Barnard,  to  cancel  and  set  aside 
these  conveyances,  as  douds  npon  ttie  tlUe 
of  the  said  Tom  Bentie.  With  the  advent  of 
statehood  this  action  was  transferred  to  the 
district  court  of  Wagoner  conntyt  as  succes- 
sor to  tbe  United  States  District  Court,  and 
while  the  cause  was  pending  therein  Tom 
Bentie  died,  and  the  cause  wsa  revived  In 
tbe  name  of  his  heirs  and  Louis  B.  N«n>,  as 
administrator  of  bis  estate,  and  on  April 
27, 1909,  judgmoit  was  rendered  ther^  can- 
cdlng  the  aforemratloned  deeds.  No  appeal 
was  takoi  from  this  judgment. 

Subsequent  to  the  death  of  Tom  Bratle. 
and  prior  to  the  administrator's  sale  of  bis 
homestead  allotment  to  Bllby,  Sophia  Thomp- 
son and  Alice  Bentie  sold  to  James  M.  Bar- 
nard tbe  interest  Inherited  by  them  In  both 
the  surplus  and  homestead  allotments  of  the 
deceased. 

Louis  E.  Nero,  as  administrator  of  the  es- 
tate of  the  deceased,  agreed  to  give  Mr.  P. 
Scrubs,  an  attorney  at  law  of  Wagoner, 
OkL,  an  undivided  one-fourth  interest  in  the 
deceased's  allotment,  as  attorney's  fees  in 
cause  No.  1373,  said  action  being  the  one 
wherein  judgment  was  procured  canceling 
the  deeds  above  mentioned.  This  agreement 
was  in  writing  and  ai^roved  by  the  county 
court  of  Wagoner  county. 

Will  Nero  died  prior  to  the  death  of  Tom 
Rentle,  and  left  as  his  children  and  only  heirs 
at  law  Curtis  Nero  and  Sadie  Nero.  Bar- 
nard went  Into  possession  of  the  surplns  al- 
lotment soon  after  Will  Nero  and  H.  V.  Lowe 
attempted  to  convey  the  land  to  him,  and  he 
went  Into  possession  of  the  homestead  allot* 
ment  Immediately  after  Sophia  Thompson 
sold  him  her  Interest  therein.  After  his  pur- 
chase at  the  administrator's  sale  Bilby  filed 
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salt  In  ejectmrat  In  tlie  district  court  of 
Wagoner  coanty.  said  action  bdng  Na  380, 
lUpUnst  James  M.  Barnard,  for  the  possesion 
of  Tom  Bentl^s  homestead  allotment  Barn- 
ard answwed,  alleging  Oiat  61157*8  title  was 
void,  and  while  this  action  was  still  poid- 
Ing  and  undecided,  Barnard  Instituted  en  ac- 
tion In  the  same  court  against  Bllby  and 
the  heirs  of  Tom  Bentle,  deceased.  In  this 
action  Barnard  sought  to  enjoin  the  prose- 
cution by  Bilhy  ot  canse  No.  380.  and  to  set 
adde  the  judgment  In  cause  Na  1373,  alleg- 
ing that  the  Jadgment  In  said  cause  was  void, 
for  the  reason  that  the  action  had  never 
been  properly  revived.  The  action  Instituted 
by  Barnard  In  the  district  court  was  Na 
639,  and  was  consolidated  with  cause  No. 
3S0,  and  the  two  cases  were,  by  agreement, 
tried  together,  before  the  court,  a  Jury  being 
waived. 

The  findings  of  the  trial  court  in  said  con- 
solidated cases  are  too  long  to  be  Incorporat- 
ed herein  In  fall,  but  In  substance  they  were 
as  follows: 

(1)  That  the  devolution  of  the  estate  of 
'Tom  RenUe,  deceased,  is  governed  by  the 
laws  of  descent  and  distribution  of  the  state 
of  Oblahoma. 

(2)  That  the  administrator's  sale  of  the 
homestead  allotment  of  the  deceased  operat- 
ed to  vest  in  John  S.  Bllby  the  fee-simple  ti- 
tle thereto. 

(3)  That  John  S.  Bllby  Is  entitied  to  pos- 
session of  said  homestead  allotment,  together 
with  damages  In  the  sum  of  $720. 

<4)  That  James  M.  Barnard  is  entitled  to 
recover  of  and  from  John  S.  Bllby  the  sum 
of  $1,000,  the  same  being  the  value  of  the 
improvements  placed  on  the  homestead  al- 
lotment of  Tom  Rentie  by  Barnard,  In  good 
faith  and  under  color  of  title. 

(19  That  Mattie  Cooks  has  an  undivided 
one-seventb  Interest  In  the  surplus  allotment 
of  Tom  Rentie,  deceased. 

(6)  That  Louis  E.  Nero  has  an  undivided 
three-sevenths  Interest  in  said  allotment,  hav- 
ing purchased  the  Interests  of  Robert  Nero 
and  Sam  Rentie. 

(7)  That  James  M.  Barnard  has  an  undi- 
vided two-sevenths  Interest  in  said  surplus 
allotment 

(8)  That  Curtis  Nero  and  Sadie  Nero  to- 
gether have  an  undivided  one-seventh  Intei^ 
est  in  said  surplus  allotment 

(9)  That  F.  Scruggs  has  an  undivided  one- 
fourth  Interest  in  said  anrplna  allotment  and 
"tbat  F.  Scmggs  recover  of  and  from  each 
of  the  said  defoidants  and  plaintiffs  an  un- 
divided cme-fourth  interest  in  said  surplus 
allotment  and  that  shares  of  Louis  E. 
Ken,  James  M.  Barnard,  Mattie  Cooks.  Sadie 
Nod,  and  Gortls  Nero  be  calculate  after 
said  30  acres  of  the  said  F.  Scruggs  is  taken 
Kwas  fnnn  laie  said  120  acres." 

Mr.  Barnard  ezc^)ted  to  the  Judgment  and 
filed  a  mothm  for  a  new  trial,  which  was 
uverrnled.  and  as  plainUft  in  error  brings 


the  case  here  for  review.  Hereinafter  be 
will  be  denmnlnated  as  pteintlff,  and  all  the 
other  parties  herein  as  defendants. 

Plaintiff  first  contends  that  the  Judgment 
In  the  suit  Instituted  by  Tom  Rentie  against 
him  In  the  United  States  court  Is  void,  for 
the  reason  that  said  cause  was  not  properly 
revived  In  the  name  of  the  heirs  and  admin- 
istrator of  the  estate  of  the  deceased.  The 
trial  court  found: 

Tbat  the  cause  was  properly  revived,  and 
"that  the  judgment  renaered  by  the  district 
court  of  Wagoner  county  in  cause  No.  1373  was 
rendered  after  a 'general  appearance  therein  by 
Barnard,  and  after  the  same  had  been  revived  by 
the  heirs  at  law  and  the  administrator  of  the 
estate  of  Tom  Rentie,  deceased,  and  after  full 
notice  to  the  plaintiff,  and  to  his  attorney  of 
record,  that  no  appeal  had  been  taken  from  the 
JudgmeDt'in  said  cause,  and  that  the  Judgment 
therein  was  conclusive  as  to  all  matters  and  sob- 
jects  litigated  ther^." 

This  finding  of  the  trial  court  Is  not  4dearly 
against  the  weli^t  of  the  erldoioe,  and  we 
are  not  at  liberty  to  disturb  tiie  same. 
Sehoek  et  aL  v.  Fish,  45  OU.  12. 144  Pac.  QUi. 

In  the  trial  of  the  Instant  case  It  was  con- 
toided  the  iriLalntiff  that  Louis  B.  Nero 
and  Will  Nero  entered  into  a  ctmsplraey 
whereby  they  were  to  convey  Tom  Rentie'a 
allotment  to  the  plaintiff,  knowing  that  said 
land  could  not  be  lawfully  conveyed  on  ac- 
count of  the  minority  of  Tom  Bentie,  Will 
Nerc/s  grantw.  and  that  the  said  Louis  E. 
Neve  and  the  heirs  of  WUl  Nero,  deceased, 
are  esttqpped  to  claim  any  title  or  Interest  in 
the  land  In  controversy.  Tbe  alleged  con- 
si^racy  was  one  of  the  vigorously  cwteated 
issues  In  the  case,  and  evidoice  was  ottered 
In  support  ot  end  against  plalntUTs  conten- 
timi,  but  the  trial  court  found  against  plain- 
tiff, in  the  following  language: 

"That  said  Louis  E.  Nero  was  not  present 
when  any  of  the  said  deeds  by  Tom  Rentie  to 
Will  Nero  or  from  Will  Nero  to  H.  V.  Lowe 
and  James  M.  Barnard  were  execated,  and  had 
no  knowledge  or  information  of  their  execution, 
and  did  not  enter  into  any  conspiracy  or  con- 
federation with  the  said  Will  Nero  and  Tom 
Rentie  to  take  the  said  deeds  from  Tom  Rentie 
to  the  said  Will  Nero  for  the  purpose  of  cheat- 
ing and  defrauding  James  M.  Barnard  and  H. 
T.  Lowe,  by  and  tbrough  the  sale  of  the  said 
land." 

We  have  wdghed  the  evidence  in  the 
record,  and  the  weight  thereof,  In  our  opin- 
ion. Is  In  accord  with  the  findings  of  the 
court  Schock  et  aL  v.  Fish,  supra. 

[1]  It  la  next  urged  tbat  Curtis  Nero  and 
Sadie  Nero,  children  of  Will  Nero,  deceased, 
are  eatoi^>ed  frmn  asserting  any  title  to  the 
land  In  controversy  by  the  alleged  wrongful 
conduct  <Ht  th^  father  In  Imposing  upon  the 
plaintiff  an  invalid  title  to  said  land.  It  Is 
plaintiff's  thecHT  that  when  Will  Nero  execut- 
ed and  delivered  his  deed,  with  convenants  of 
general  warranty  to  the  plaintiff  and  to  the 
plalntiiFs  grantor,  Low^  that  the  said  Will . 
Nero  and  all  persons  In  inlvl^  with  htm,  In- 
tiudlng  Curtis  Nero  and  Sadie  Nero,  as  his 
beirs.  are  estopped  forever  from  claiming 
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any  right,  title,  or  Interest  In  and  to  the  land 
described  In  said  deeds,  and  are  estopped  to 
claim  the  right  to  the  possession  of  said  land. 
It  la  plaintiff's  contrition  that  upon  the 
death  of  Tom  Rentle  the  title  went  through 
Will  Kero  to  his  heirs,  and  that  the  interest 
Inherited  by  said  heirs  through  Will  Nero 
was  an  after-acquired  title  In  Will  Nero,  and 
vested  In  Barnard,  as  Will  Nero's  grantee. 
We  cannot  agree  with  this  contention,  for  the 
reason  that  Will  Nero  died  prior  to  the  death 
at  Tom  Kentle,  and  upon  the  death  of  Tom 
Bentle  be  never  acquired  any  title  to  Tom 
Rentle'a  allotment.  The  applicable  part  of 
our  statutes  on  succession  la  section  6S05 
Wilson's  Annotated  statutes  of  1908,  whldi 
was  In  force  and  effect  at  the  time  of  the 
death  of  Tom  Bentle.  It  reads: 

"If  tbere  be  no  issne,  nor  husband,  ^lor  wife. 
Dor  father,  nor  mother,  then  la  equal  shares  to 
the  brotht^rs  and  nisters  of  the  decedent)  and  to 
the  children  of  any  deceased  hrotber  or  sister, 
by  right  of  representation." 

Under  this  statute  Curtis  Nero  and  Sadie 
Nero  did  not  take  their  share  in  the  allot' 
meot  of  the  deceased,  Tom  Rentle,  from  Will 
Nero,  but  took  direct  from  their  ancestor, 
Tom  Rentle,  by  representation. 

In  the  case  of  Case  v.  Wildrldge,  4  Ind. 
51,  the  Supreme  Court  of  Indiana  held  that, 
where  a  grandfather  dies  leaving  a  grand- 
daughter as  Ms  heir,  the  latter  inherits  from 
the  grandfather,  and  not  through  her  father, 
who  died  before  the  grandfather,  and  she  Is 
therefore  not  affected  by  the  acts  of  her  fa- 
ther In  reference  to  the  property  descended. 
This  Is  also  the  holding  of  the  Supreme  Court 
of  Louisiana  In  the  case  of  McKenzie  v.  Ba- 
con, 40  Lq.  Ann.  157,  4  South.  65,  wherein 
the  court  said: 

"Where  a  person  dies  leaving  no  descendants 
or  ascendants,  but  a  brother  and  children  of  a 
predeceased  brother,  the  latter  are  called  to  the 
BucccBsion  of  their  uncle  by  representation,  the 
children  representing  their  predeceased  father," 
and  "derive  their  right  to  inherit  from  ♦  ♦  • 
the  law,"  which  "ngbt  is  not  affected  by  any 
act  of  their  father." 

In  the  case  of  Powers  v.  Morrison,  88  Tex. 
133,  30  S.  W.  851,  28  L.  R.  A.  521,  63  Am.  St. 
Rep.  738,  the  Supreme  Court  of  Texas  held 
that  the  grandchildren  of  an  Intestate  took  by 
substitution,  not  through,  but  paramount  to, 
their  deceased  parent  In  that  case  the  Tex- 
as law  upon  which  the  decision  was  based 
designated  the  grandchildren  as  persons  to 
take  title,  under  the  circumstances  of  the 
c&Be,  and  it  was  held  that  said  grandchildren 
derived  their  title,  not  from  the  parent,  but 
immediately  from  the  Intestate.  We  thiuk 
this  Is  the  intent  of  our  statute,  and  since  the 
title  was  never  in  Will  Nero,  Sadie  Nero  and 
Curtis  Nero  did  not  inherit  from  him,  but 
directly  from  Tom  Rentle.  See,  also,  Valen- 
thie  V.  Borden,  100  Mass.  273. 

[2-4]  Under  section  16  of  the  Supplemental 
Aip-eement  of  June  30,  1»02  (32  Stat  L.  500 
c.  1323),  the  deceased,  Tom  Rentle,  would  not 
be  estopped  from  asserting  title  to  the  land 
by  reason  of  the  execution  ot  the  void  deed 


during  his  minority,  and  since  Sadie  Nero 
and  Curtis  Nero  took,  directly  from  him.  It 
necessarily  follows  that  no  eatoppd  could  be 
asserted  against  them. 

We  concur  with  the  plaintiff  in  the  view 
that  the  administrator's  deed  from  Louis  E. 
Nero  to  John  S.  BWoij  Is  void,  and  that 
Mr.  Bllhy  did  not  obtain  any  title  by  -virtue 
of  the  administrator's  sale  of  the  40-acre 
iMHnestead  In  c(mtroversy.  It  will  be  re- 
membered that  the  land  attempted  to  be  thus 
conveyed  Is  the  homratead  allotment  of  the 
deceased,  Tom  Rentle,  who  was  a  duly  enroll* 
ed  Creek  freedman  and  a  minor  at  the  time 
of  his  death  on  April  22,  190a  At  that  time 
section  16  of  the  Supplemental  Creek  Agree- 
m^t  was  in  full  force  and  effect  It  reads: 

"Lands  allotted  to  citizens  shall  not  in  any 
manner  whatever  or  at  any  time  be  encumber- 
ed, taken,  or  sold  to  secure  or  satisfy  any  debt 
or  obligation  nor  be  alienated  by  the  allottee  or 
bis  faelra  before  the  ocpiration  of  five  years  from 
the  date  of  the  approval  of  this  supplemental 
agreement,  eicept  with  the  approval  of  the  Sec- 
retary of  the  Interior.  Each  citizen  shall  select 
from  his  allotment  forty  acres  of  land,  or  a- 
quarter  of  a  quarter  section,  as  a  homestead, 
which  shall  be  and  remain  nontaxable,  inalien- 
able, and  free  from  any  incumbrance  whatever 
for  twenty-one  years  from  the  date  of  the  deed 
therefor,  and  a  separate  deed  shall  be  issued  to 
each  allottee  for  bis  homestead.  In  which  this 
condition  shall  appear. 

"Selections  of  hom^teads  for  minors,  prison- 
ers, convicts,  incompetents  and  aged  and  infirm 
persons,  who  cannot  select  for  themselves,  may 
be  made  in  the  manner  provided  for  the  selec- 
tion of  their  allotments,  and  it  for  any  reason 
such  selection  be  not  made  for  any  citioen  it 
shall  be  the  duty  of  said  commission  to  make 
selection  for  him.  The  homestead  of  each  citi- 
zen shall  remain,  after  the  death  of  the  allottee, 
for  the  use  and  support  of  children  born  to  him 
after  May  25,  1901,  but  if  he  have  no  such  issue 
then  he  may  dispose  of  his  homestead  by  will, 
free  from  the  limitation  herein  imposed,  and  if 
this  be  not  done  the  land  embraced  in  bis  home- 
stead shall  descend  to  bis  heirs,  free  from  such 
limitation,  according  to  the  laws  of  descent  here- 
in otherwise  prescribed.  Any  agreement  or  con- 
veyance of  any  kind  or  character  violative  of  any 
of  the  provisions  of  this  paragraph  shall  be  ab- 
solutely void  and  not  susceptible  of  ratification 
in  any  manner,  and  no  rule  oS  estoppel  shall 
ever  prevent  the  assertion  of  its  invalidity." 

At  the  time  of  the  sale  the  act  of  May  27, 
1908  <35  Stat  L.  312,  &  199),  was  in  fuU  force 
and  effect  Section  4  of  this  €x!t  reads 
as  follows: 

"That  all  land  from  which  restrictions  have 
been  or  shall  be  removed  shall  be  subject  to  tax- 
ation and  all  other  civil  burdens  as  tbough  it 
were  tbe  property  of  other  persons  than  allot- 
tees of  the  Five  Cnvlllzed  Tribes :  Provided,  that 
allotted  lands  shall  not  be  subjected  or  held  lia- 
ble, to  any  form  of  personal  claim,  or  demand, 
against  the  allottees  arising  or  existiog  prior  to 
the  removal  of  restrictions,  othnr  than  contract* 
heretofore  expressly  permitted  by  law." 

Under  these  acts  the  homestead  in  question 
was  not  subject  to  the  payment  of  the  debts 
of  the  deceased.  In  re  Davis*  Estate,  32  OkL 
209, 122  Pac.  547;  Redwine  v.  Ansley,  32  Okl. 
317,  122  Pac.  679;  In  re  French  Estate.  45 
Okl.  819,  147  Paa  319;  Roth  v.  Union  Nat. 
Bank  of  Bartlesvllle,  160  Pac.  505. 

Counsel  for  defendant  BIlby  agree  that 
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It  was  the  Intention  of  Congress  to  exempt 
the  property  sold  by  the  administrator  from 
any  form  of  claim  or  demand  against  the 
allottee,  but  insists  that  there  Is  nothing 
in  the  record  in  the  coanty  coart  dlscdos- 
ing  that  the  land  sold  was  the  homestead  al- 
lotioent  of  the  decedent,  or  that  he  was  a 
minor  Creek  freedman,  and  that  because  of 
the  condition  of  the  record  the  validity  <>f  the 
sale  cannot  now  be  called  in  question  In  a 
collateral  proceeding  against  the  purchaser 
of  the  land. 

We  have  examined  the  record  In  the  case 
and  find  that  in  the  proceedings  for  the  ap- 
pointment of  the  administrator  of  Tom  Ren- 
tie's  estate,  and  for  the  sale  of  his  homestead 
allotment,  it  nowhere  appears  that  the  dece- 
dent was  a  minor  CreelE  freedman  at  the 
time  of  his  death,  or  that  the  land  sold  was 
any  part  of  the  land  allotted  to  him  as  such, 
bat  we  cannot  agree  with  counsel  that  the 
sale  was  not  subject  to  collateral  attack.  We 
do  not  think  the  cases  of  Hathaway  v,  Hoff- 
man, 153  Pac.  184,  Eaves  v.  Mullen,  25  Okl. 
6T9,  107  Pac.  433,  and  Baker  v,  Cureton,  150 
Pac.  1090,  are  In  point.  We  agree  with  the 
holding  Id  these  cases  that  the  county  courts 
are  courts  of  record  in  probate  matters,  and 
that  the  records  in  such  courts  Import  abso- 
lute verity,  and  cannot  be  collaterally  Im- 
peached as  to  any  matter  within  the  jurisdic- 
tion of  said  courts.  If  the  county  court  of 
Wagoner  county  In  this  case  had  jurisdiction 
over  the  subject-matter  and  the  power  to 
hear  and  determine  the  e(uestion  as  to  wheth- 
er or  not  the  land  sold  was  subject  to  sale 
for  the  payment  of  the  debts  of  the  deceased, 
the  authorities  cited  by  counsel  for  defend- 
ant would  govern.  But  the  county  court  of 
Wagoner  county  did  not  have  jurisdiction  of 
the  subject-matter,  nor  the  power  to  hear  and 
determine  whether  or  not  the  land  sold  was 
subject  to  sale  by  the  administrator. 

Section  8417,  Rev.  Laws  of  Oklahoma  1910, 
provides  that  the  real  property  of  one  who 
dies  without  disposing  of  It  by  will  passes 
to  the  heirs  of  the  intestate,  subject  to  the 
control  of  the  county  court  and  to  the  posses- 
sion of  any  administrator  appointed  by  that 
court  tor  the  purpose  of  administration. 

It  is  w^  settled  that  probate  courts  do 
not  have  Jurisdictton  to  authorize  an  admin- 
istrator to  sell  lands  that  are  not  assets  of 
the  decedent's  estate  for  the  payment  of  the 
decedent's  debts,  or  for  any  other  purpose. 
Was  the  land  sold  assets  of  the  deceased's  es- 
tate? In  Kfutual  I4fe  Insurance  Company  of 
New  York  v.  Farmers*  &  Mechanics'  Nat. 
Bank  of  Cadiz,  Ohio  (O.  C.)  173  Fed.  390- 
897,  It  la  held  that  the  term  "assets,"  as  ap- 
ptted  to  decedents'  estates,  means  property, 
real  or  personal,  tangible  or  intangible,  legal 
or  equitable,  which  can  be  made  available  for 
or  may  be  appropriated  to  the  [wyment  oC 
debts.   See,  also,  3  Cyc.  1111. 

Since  tmder  the  acts  of  Congress  above  cit- 
ed, whlA  control  In  these  matters,  the  land 
was  not  subject  to  the  payment  of  the  debts 


of  the  deceased,  It  did  not  become  assets  of 
the  estate  in  the  bands  of  the  administrator, 
and  therefore  the  county  court  of  Wagoner 
county  did  not  obtain  Jurisdiction  to  hear 
and  determine  whether  or  not  said  land  was 
subject  to  sale  for  the  paymait  of  the  debts 
of  the  deceased,  or  the  expenses  of  admints- 
tratioD.  Since  under  the  federal  law  the 
land  was  not  subject  to  sale  for  payment  of 
the  debts  of  the  deceased,  upon  the  death  of 
the  allottee  the  title  to  the  allotment  of  this 
minor  Creek  freedman  passed  immediately 
to  his  heirs,  and  the  administrator  was  not 
entitled  to  the  possession  thereof  and  was 
not  authorized  to  administer  thereon. 

In  this  Jurisdiction,  as  In  practically  all 
Jurisdictions,  the  purchaser  Is  bound  to  take 
notice  that  the  administrator,  as  the  repre- 
sentative of  the  deceased,  is  authorized  to 
sell  only  such  property  as  came  Into  the  ad- 
ministrator's hands  as  assets  of  the  dece- 
dent's estate.  It  is  the  duty  of  the  purchaser 
at  such  a  sale  to  examine  the  record  and  title 
to  the  land,  in  order  to  know  what  he  Is  buy- 
ing. 

Counsel  for  Bilby  have  filed  a  very  able 
brief,  and  have  made  an  Ingenious  argument 
in  support  of  their  contention,  but  surely 
counsel  would  not  contend  that  the  probate 
courts  of  this  state  would  have  Jurisdiction 
to  authorize  the  guardian  of  a  full-blood  In- 
dian minor  to  sell  such  minor's  lands  from 
which  the  restrictions  had  not  been  removed. 
If  such  a  sale  were  made,  and  even  though 
there  was  nothing  on  the  face  of  the  record 
to  show  that  the  land  was  the  restricted  al- 
lotment of  a  full-blood  Indian  minor,  and 
therefore  not  subject  to  sale,  we  still  think 
the  sale  would  be  void,  and  that  said  minor 
wQuId  not  be  estopped  to  attack  the  same  col- 
laterally. In  such  a  case  the  probate  court 
would  not  have  the  power  to  hear  and  deter- 
mine the  question  as  to  whether  or  not  such 
restricted  land  was  subject  to  sale.  That 
question  has  already  been  determined  by 
Congress.  It  cannot  be  doubted  that  the  ap- 
plicable acts  of  Congress  relating  to  the  al- 
lotted lands  of  members  of  the  Five  Civilized 
Tribes  are  an  integral  part  of  the  title  to 
such  lands,  and  since  the  purchaser  at  an 
administrator's  sale  does  not  acquire  any 
greater  estate  or  better  title  than  the  deceas- 
ed had,  such  a  purchaser,  In  the  case  of  al- 
lotted Indian  lands,  takes  the  land  purchased 
with  all  the  restrictions,  limitations,  or  con- 
ditions Incident  thereto  as  provided  by  the 
federal  law,  and  the  title  of  the  real  owner 
to  such  land  Is  not  Impaired  by  reason  of  the 
fact  that  the  probate  proceedings  on  their 
face  are  regular  and  do  not  disclose  the  In- 
firmities in  the  estate  conveyed. 

It  has  often  been  held  that,  where  the 
title  of  a  stranger  Is  attempted  to  be  con- 
veyed by  an  administrator's  sale,  such  strang- 
er Is  not  bound  by  the  sale  proceedings,  al- 
though there  are  no  irregularities  on  the  face 
thereof,  but  may  dlsr^rd  said  proceed- 
ings and  sue  in  ejectment  to  recover  hla  land 


Digitized  by 


us 


in  PACIFIC 


BBPOBTEB 


(OkL 


or  In  equity  to  quiet  his  title  U  he  is  in  pos- 
seesion.  The  proceedings  are  absolutely  void 
as  to  him. 

Therefore  the  trial  court  erred  in  not  hold- 
ing the  administrator's  deed  to  BUby  void. 

likewise  Louis  E.  Nero,  as  administrator 
of  the  estate  of  Tom  Bentie,  deceased,  was 
without  autbwity  to  agree  that  Mr.  Scruggs 
should  have  an  undivided  one-fourth  Inter- 
est in  the  surplus  allotment  for  bis  services 
as  attorney  In  cause  No.  1373.  It  Is  not  con- 
tended that  any  contract  was  made  by  Tom 
Rentle  or  any  person  acting  for  him  during 
his  lifetime  for  said  services.  We  are  con- 
vinced that  Mr.  Scrubs  has  rendered  val- 
uable services  to  the  heirs  of  this  estate,  and 
we  regret  that  under  the  law  he  Is  not  en- 
titled to  compensation  in  this  action  involv- 
ing the  title  to  the  land,  but  do  not  hold  that 
he  wonid  not  be  entitled  to  compensation  In 
a  proper  proceeding. 

For  the  errors  committed  by  the  trial  court, 
this  cause  Is  reversed  and  remanded,  with 
directions  to  enter  Judgment  In  accord  with 
the  views  herein  expressed.  All  the  Justices 
concur,  except  THACKER,  J.,  who  dissents. 


(S8  Ofel.  SI) 

STATE  ex  rel.  CRICKim?  et  al.  t.  PITCH- 
FOKD,  DUtrlct  Judge.   (No.  9358.) 

(Supreme  Court  of  Oklahoma.  Feb.  12,  1918. 
Bebearing  Denied  March  19,  lOia) 

(Syllabus  by  the  Court.) 

1.  DismssAi'  ANn  NoNsurr  «»37  —  Voluh- 
TABY  "Dismissal"— PAruBMT  or  Costs. 

Under  Bcction  5126,  Rev.  Laws  1910,  the 
plaintiff  has  the  right,  upon  payment  of  costs, 
to  dismiss  bis  action  without  an  order  of  court 
any  time  before  the  trial  has  commenced.  But 
tile  filing  of  the  pnecipe  without  paying  the 
costs  does  not  constitute  a  dismissal  of  the  ac- 
tion. 

[Bd.  Note.— For  other  definitioiis,  see  Words 
and  Phrases,  first  and  Second  Series,  Dis- 
missal.] 

2.  MAnoAUCS  ^=>58— Gntbt  of  Judoubrt. 

After  the  mandate  of  this  court  was  receiv- 
ed and  spread  of  record  in  the  trial  court,  plaln- 
tift  Sled  a  pneoipe  for  dismissal  of  the  case, 
but  did  not  pay  the  costs.  The  court  refused 
to  render  judgment  in  obedience  to  the  mandate, 
treating  the  case  as  automatically  dismissed 
upon  Qhng  of  the  praecipe.  Held,  the  action  not 
having  been  dismiBsed  by  611ne  the  prsecipe 
without  paying  the  costs,  mandamas  wiU  lie 
to  compel  the  trial  court  to  enter  judgment  in 
obedience  to  the  mandate. 

Application  for  mandamus  by  the  State  of 
Oklahoma,  on  relation  of  Charl^  Crickett 
and  others,  against  John  H.  Pttchfordt  Judge 
ot  the  District  Court  Writ  Issued. 

J.  H.  Jarman,  of  SaUlsaw,  and  S.  A.  Bor- 
ton,  of  Oklahoma  City,  for  i^alntiffs.  W.  L. 
Curds,  ot  Ft  Smith,  Ark.,  tot  defendant 

OWEN,  J.   This  Is  an  ori^nal  action  in- 
stituted by  puintifFs  for  mandamus  to  com- 
-  pel  the  defendant  Judge  of  the  district  court 
of  Sequoyah  county,  to  enter  Jodgment  In  ao> 


cordance  with  tlie  mandate  Issued  by  thU 
court  in  the  case  of  Crickett  et  aL  t.  Haxdln 
(No.  7478)  159  Paa  27S» 

It  appears  from  the  petition  and  response 
that  judgment  was  rendered  by  this  court 
June  27,  1916,  reversing  the  case  of  Crickett 
et  aL  T.  Hardin,  with  direction  to  the  trial 
court  to  render  judgmwt  In  conform!^  to 
the  views  therein  expressed.  The  mandate 
of  this  court  was  rec^ved  and  filed  by  the 
clerk  of  the  trial  court  'and  aiwead  of  record 
by  order  of  the  court 

On  March  27,  1917,  after  the  mandate  had 
been  spread  of  record,  Charles  Grii^ett,  plain- 
tiff in  that  case,  filed  a  prsedpe  for  dismissal 
of  the  cause  In  the  following  language: 

"To  the  Court  Clerk  of  Sequoyah  County, 
Oklahoma:  Tou  will  please  dismisa  the  above- 
entitled  cause  with  prejudice  at  cost  of  the 
plaintiff.    [Signed]  Charles  Crickett  Plaintiff." 

On  April  26,  1917,  a  moUon  was  filed  by 
Charles  Crickett  to  withdraw  this  pnecipe 
for  dismissal.  On  May  13,  1917,  Hardin,  the 
defendant  in  errV>r,  filed  a  motion  for  Judg- 
ment in  his  favor  in  keeping  with  the  opin- 
ion- and  mandate  of  this  coart  as  be  con- 
strued it  On  May  21,  1917,  plaintiffs  la  er- 
ror filed  a  motion  for  Judgment  In  Oielr -favor 
In  ket^ii^  with  the  opinion  and  mandate,  as 
construed  by  th^.  On  Jidy  9,  1917,  plain- 
tiff in  Ortckett  filed  a  motion  for  leave 
to  am«id  bis  original  petition  to  Indnde  cer- 
tain lands  alleged  to  have-  been  inadvertently 
omitted.  The  cause  coming  on  to  be  heard 
upon  these  several  motions,  the  court  held 
that  the  cause  had  been  automatlcatly  dis- 
missed on  Mardi  27,  1917,  upon  filing  of  the 
prtedpe  for  that  pun>08e  by  Charles  Crickett 
and  entered  an  order  denying  the  several 
motions,  including  the  motion  to  withdraw 
the  praKiipe  for  dismissal  and  the  motiooa 
to  enter  Judgment  In  accordance  with  tbe 
mandate. 

[1]  In  treating  the  filing  of  the  priedpe 
as  a  dismissal  of  the  case,  the  court  was  in 
error.  It  appears  tbe  costs  of  the  action 
were  not  paid  at  the  time  the  pncdpe  was 
filed.  Section  5126,  Rev.  Laws  1910,  permits 
a  plaintiff  at  any  time  before  the  trial  Is  com- 
menced, on  payment  of  the  costs,  to  dismiss 
his  action  without  an  order  of  the  court.  In 
the  case  of  Harjo  v.  Black,  158  Pac.  1137* 
it  was  said: 

"But  the  filing  of  the  stipaiation  by  plaiatiS 
Is  not  all:  for  tbe  statute  requires  that  the 
costs  be  paid.  -  *  •  It  cannot  be  said,  there- 
fore, that  the  mere  filing  of  the  stipulatitui  au- 
tomatically dismissed  the  suit  Until  the  costs 
were  paid,  it  remained  upon  tbe  court  docket 
as  though  tbe  stipulation  had  not  been  filed. 
The  court  was  not  divested  of  jnrisdictl<m  over 
Afl  action  until  a  compliance  with  the  statute." 

To  the  same  effect  is  the  case  of  Davis  v. 
Mimey,  159  Pac.  1112.  In  this  connection 
counsel  for  re^oodent  Insist  that  the  statute 
was  complied  with  In  this  respect  on  May 
17, 1917,  whoi  one  of  the  attorneys  for  Orlck* 


^9For  other  cam      urn*  toplo  and  KBT-NUUBER  In  all  Kar-Numbered  Dlgastt  and  bUlnw 
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ett  paid  the  costs  In  aneara  to  the  derk  in 
crder  to  secure  the  Issuance  of  a  subpoena. 
This  payment  did  not  work  a  dlsndssal,  toe 
the  reason  a  motion  had  been  filed  by  Ciidk- 
ett  to  withdraw  this  preedpe,  and  this  pay- 
ment was  made  In  order  to  secure  the  attend- 
ance of  witnesses  in  snpport  of  this  motion. 
The  derk  refused  to  Issue  a  subpoena  until 
the  costs  bad' been  paid.  This  payment  was 
to  prevent  a  dismissal  rather  than  to  secure 
It,  as  the  statute  contemplates.  That  the 
trial  court  considered  the  case  dismissed  up- 
on filing  the  prseclpe  appears  from  the  lan- 
guage of  the  order,  as  follows: 
"It  is  therefore  ordered  and  adjudged  that 

StitioD  of  the  plaintiff  Charles  Crlcfcett  to  with- 
Hw  and  set  aside  the  pnecipe  for  dismissal  of 
this  action  be  denied,  for  the  reason  that  said 
plaintiff  had  a  lawful  right  to  dismiss  said  ac- 
tion, which  he  did,  when  said  prfficlpe  for  dis- 
missal was  filed  herein." 

[I]  It  is  .urged  by  counsel  for  respondent 
that  mandamus  will  not  lie  in  this  action  for 
the  reason  (1)  plaintiff  had  an  adequate  rem- 
edy at  law  in  appeal  from  the  order  of  the 
court;  and  (2)  in  accordance  with  the  views 
expressed  in  the  opinion  reversing  the  case, 
applied  to  the  facts,  plaintiff  was  not  entitled 
to  any  interest  In  the  land.  Neither  of  these 
positions  is  tenable.  The  original  action  was 
broueht  by  plaintiffs  alleging  that  Charles 
Crickett,  as  the  half-brother  and  sole  heir  of 
Mary  Gann,  was  the  owner  of  the  land  al- 
lotted to  Mary  Gann,  deceased.  The  defend- 
ant, Hardin,  denied  Crickett  was  the  heir  of 
Mary  Gann,  alleging  that  Mary  Gann  was  an 
Illegitimate  clilld.  The  issue  was  whether  she 
was  the  legitimate  child  of  Joslah  Crickett, 
father  of  Charles  Crickett;  that  Is,  whether 
the  relation  between  Joslah  Crickett  and 
Mary  Gann's  mother  was  matrimonial  or 
mexetilcious.  Hardin  claimed  title  through 
a  maternal  unde  of  Mary  Gann.  In  the  opin- 
ion, prepared  by  Oommlssloner  Bleakmore, 
SKwars  the  statement: 

"The  principal,  if  not  the  sole,  question  In- 
volved, for  a  determination  by  the  trial  court, 
and  presented  here  for  review,  is  the  legitimacy 
of  the  allottee  [Mary  Gann]." 

The  lower  court  found  that  Joslah  Crickett 
snd  the  mother  of  Mary  Gann,  *'did  assume  a 
cohabltal  relation,  ranging  from  one  to  two 
years,  and  that  during  this  relation  Mary 
was  bom,"  but  concluded  as  a  matter  of  law, 
that  this  relation  did  not  constitute  a  mar- 
riage. That  conclusion  was  reversed  by  thla 
court,  and  the  cause  remanded,  with  direction 
to  the  trial  court  to  render  Judgment  In  con- 
formity to  the  views  therein  expressed.  Un- 
der tl^  direction  it  was  the  duty  of  respond- 
ent to  enter  Judgment  granting  Crickett  a 
new  trial.  It  was  not  within  his  discretion  to 
perform  or  refuse  to  perform  such  duty.  In 
the  case  of  Steams,  Mayor,  v.  State  ex  rel., 
23  OkL  462,  100  Paa  909,  It  was  held  that 
mandamus  wUl  lie  to  compel  an  officer  to  per- 
form a  duty  purdy  ministerial  and  without 
discretion,  where  It  appears  (1)  there  Is  a 
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legal  rii^t  to  hare  the  act  done;  (2)  Out  It  Is 
a  plain  legal  duty  of  respondoit,  and  Uiat 
respondent  Is  without  discretion  to  perform 
or  refuse  to  perfbrm  sodi  duty;  (3)  that  the 
writ  win  afford  an  availing  remedy,  and  pe- 
titicmer  has  no  other  plain,  speedy,  adequate 
remedy,  'nils  holding  was  approved  In  the 
case  of  City  of  Guthrie  v.  Stewart,  46  Ofel. 
603,  146  Pac.  586.  In  the  case  of  Gaines  v. 
CaldweU,  Judge  of  the  U.  S.  Circuit  Court, 
148  U.  S.  228,  13  Sup.  Ct  611,  37  L.  Ed.  432, 
it  was  said: 

"Obeying  the  mandate  of  this  court  and  pro- 
ceeding In  conformity  with  its  opinion  are  not 
matters  within  the  discretioii  of  the  Circuit 
Court;  and  therefore  the  cases  which  hold  that 
this  court  will  not  direct  in  what  manner  the 
discretion  of  an  Inferior  tribunal  shall  be  exer- 
cised have  no  application  to  a  petition  for  a 
mandamus  to  require  the  CHrcuit  Court  to  obey 
the  mandate  of  uiis  court" 

It  may  be  said  that  Crickett  had  a  right 
to  appeal  from  the  order  overruling  his  mo- 
tions to  withdraw  the  ^smlssal  and  enter 
jydgment  on  the  mandate,  but  this  right  did 
not  afford  an  adeqtiate  or  speedy  remedy. 

In  the  case  of  St  Iiouls  &  S.  P.  R.  Oo.  t. 
Hardy.  45  Okl.  423,  146  Pac  38,  Mr.  Justice 
Brown,  in  dellv»lng  the  opinion  of  the  court 
said: 

"It  may  be  contended  that  the  defendant  be- 
low had  an  adequate  remedy  at  law  in  an  ap- 
peal to  this  court  from  any  judgment  rendered 
against  it  in  a  subseqaeot  trial,  on  plaintiff's 
amended  petition,  but  we  are  of  the  opinion 
that  such  right  of  appeal  would  not  afford  the 
defendant  adequate  relief  from  the  burden  of 
such  unauthorized  trial,  and.  In  case  of  a  judg- 
ment for  plaintiff,  the  trouble  and  expense  of 
another  appeal  to  this  court." 

It  is  contended  by  counsel  for  respondent, 
notwithstanding  this  court  held  the  facts,  as 
found  by  the  trial  court,  to  constitute  a  legal 
marriage  according  to  the  tribal  custom  of 
the  Chertritees,  and  that  Mary  Gann  was  a 
legitimate  -half-sister  to  Charles  Crickett, 
that  judgment  cannot  be  rendered  for  Crick- 
ett In  obedience  to  the  mandate,  for  the  rea- 
son that  he  would  Inherit  only  a  one-half  in- 
terest In  Mary.  Gann's  allotment,  and  It  ap- 
peared In  the  trial  of  the  original  case  that 
Crickett  had  conveyed  his  one-half  Interest 
In  the  land  to  Littlejobn  and  Hardin  under 
deeds  held  in  that  action  to  be  cbampertous. 
With  these  questions  we  are  not  ccmcemed 
at  thla  time.  The  duty  of  the  trial  court  to 
enter  Judgment  in  obedience  to  the  mandate 
was  ministerial,  but  the  Judgment  of  this 
court  did  not  undertake  to  carve  out  the  in- 
terest to  which  Charles  Cridcett  was  en- 
titled; that  was  not  an  Issue  presented  on 
that  aiH>eaI.  The  trial  court  concluded  that 
Mary  Qann  was  an  illegitimate  child,  and 
therefore  Crickett  was  not  her  h^r.  That 
conduslon  was  reversed  and  the  trial  court 
directed  to  render  a  Judgment  in  conformity 
with  the  holding  that  Mary  Gann  was  a  le- 
gitimate child,  and  therefore  Charles  Cridiett 
is  her  heir.  If  the  trial  court  can,  from  tlie 
evidence  in  the  record,  determine  the  inte^ 


Digitized  by 


Google 


450 


171  PACIFIC  BEPORTER 


(OU 


est  to  which  Charles  Crtckett  la  entitled  as 
the  heir  of  Maiy  Oann,  ttien  it  Is  the  duty  of 
that  conrt  to  render  Judgment  accordingly, 
hut  If  this  cannot  be  done.  It  la  the  duty  of 
the  court  to  proceed  further  In  the  cause  and 
determine  all  the  issues  properly  presented. 

The  plaintiff  Insists  that  the  writ  at  man- 
damus should  direct  the  respondent  to  enter 
Judgment  upon  the  mandate,  and  also  to  en- 
ter an  order  pemdttlng  the  plaintiff  to  amend 
his  petition  so  as  to  Include  the  lands  Ined- 
vertratly  left  out  It  Is  true  that  under  sec- 
tion 4790,  Rev.  Laws  1910,  the  court  may. 
after  Judgment,  permit  the  insertion  of  other 
aU nations,  but  that  is  not  a  question  prop- 
erly presented  here.  That  la  a  matter  to 
be  presented  to  the  trial  court  after  Judgment 
has  been  rendered  on  the  mandate  granting 
a  new  trial.  The  oi^on  of  thla  court  In 
the  original  case  directs  the  trial  court  to 
render  Judgment  in  conformity  to  the  view 
that  Mary  Gaun  was  a  legitimate  child  of 
Joeiah  Crlckett  It  is  the  duty  of  the  trial 
court  under  that  mandate  to  proceed  to  dis- 
pose of  the  Isaues  in  conformity  to  that  view, 
and  In  such  proceeding,  If  the  court  commits 
error  In  refusing  to  permit  proper  amend- 
ment, that  will  be  a  proper  matter  to  pre- 
sent to  this  court  on  appeal,  as  any  other 
error  that  might  be  committed  In  disposing 
of  the  case. 

Let  the  writ  issue  directing  respondent  to 
enter  Judgment  in  the  case  of  Grickett  et  al. 
f.  IlardlD,  1477,  district  court  of  Sequoyah 
county,  granting  plaintiffs  a  new  trial,  and 
to  proceed  in  said  cause  In  accordance  with 
the  Snding  and  conclusion  that  Mary  Gann, 
the  allottee,  was  a  legitimate  child  of  Josiah 
Crickett,  and  the  half-sister  of  Charles  Grick- 
ett All  the  Justices  concur. 

(68  Okl.  43)  ' 

BANK  OF  BUFFALO  t.  VENN.    (No.  8389.) 

(Supreme  Court  of  Oklahoma.  March  6. 1918.) 

(8vttiau$  hy  th€  Cfurt.) 

1.  JtrsncEfi  or  tbb  Pbaob     «»44(8)  — 

AUOUNT    in  CONTBOVBEST-- ItEUS— ATTOB- 

net'8  Fees. 
Where  an  action  was  brought  to  recover 
twice  the  amount  of  usurious  interest  paid  od 
a  loan  and  for  an  attorney's  fee  as  provided  by 
section  1006,  Bev.  Laws  1910,  the  attorney's 
fee  is  not  to  be  taken  into  consideration  in  de- 
terminine  the  amount  in  controvert,  as  such 
attorney's  fee  Is  i«coverable,  and  most  be  tax- 
ed as  part  of  the  costs  of  the  case. 

2.  Appeal  and  Ebbob  «»104e(l)— Rjstbb- 

SAL— GaonNDS. 
Where  a  judgment  in  manifestly  right  upon 
the  record,  the  cause  will  not  be  reversed  be- 
cause the  county  attorney  appeared  as  counsel 
for  plaintiff,  especially  where  no  obJe<Alon  was 
made  in  the  trial  court  to  his  appearance. 

3.  Justices  op  tub  Peace  ^954(1)— Tiux 
FOB  Trial— JoBiBDicTiON. 

A  justice  of  the  peace  court  does  not  lose 
Jurisdiction  of  an  action  for  faflure  to  try  the 
case  on  the  return  day  at  the  hour  fixed  in  the 
summons. 


4.  JtTBT  ^S=»83(l)— QUALinCATIOSS, 

Parties  to  an  action  have  no  vested  rixht 
in  any  particular  juror,  and  all  that  either  can 
insist  upon  is  that  the  jurors  actually  selected 
to  try  the  case  shall  be  competent,  dialntereatr 
ed.  and  selected  according  to  law. 

Error  from  County  Court,  Harper  Goont^; 

A.  H.  Walker,  Judge. 

Action  by  L.  B.  Venn  against  the  Bank  of 
Buffala  From  a  judgment  for  plaintiff  in 
the  county  court  on  appeal  from  Justice's 
court,  defendant  brings  error.  Affirmed. 

E.  J.  EMck,  W.  C.  Lewis,  and  M.  W.  Me- 
Kenzie,  all  of  Buffalo,  for  plaintiff  In  «Tor. 
W.  E.  Morris,  of  May,  and  W.  H.  Springfield, 
of  Woodward,  for  defendant  In  error. 

HARDY,  J.  This  was  an  action  by  U  B. 
Venn  against  the  Bank  of  Buffalo  to  recover 
$161.20.  alleged  to  be  twice  the  amount  of 
nsnrioos  interest  paid  to  the  bapk  by  plain- 
tiff on  a  loan  to  him,  and  for  a  reasonable 
attorney's  fee  and  for  costs.  Judgment  was 
rendered  In  plaintiff's  favor  In  the  Justice 
court  for  the  sum  of  $151.20,  penalty  on  ac- 
count of  the  usurious  Interest  exacted  and 
for  an  attorney's  fee  in  the  sum  ot  $100  and 
for  costs.  The  case  was  appealed  to  the 
county  court  and  tried,  and  again  resulted 
in  a  Judgment  In  plalntlCTs  favor,  from  which 
the  bank  prosecutes  error.  ■ 

[1]  The  amount  sued  for  was  within  the 
Jurisdiction  of  the  justice  of  the  peace.  The 
Jurisdiction  of  the  Justice  court  as  fixed  by 
section  18,  art  7,  of  the  Constitntion  in- 
cludes all  civil  cases  where  the  amount  in- 
volved does  not  exceed  $200  exclusive  of  in- 
terest and  costs.  Construing  this  provision. 
It  has  been  held,  in  an  action  on  a  promis- 
sory note  containing  a  provision  for  the  pay- 
ment of  an  additional  amount  as  an  attor- 
ney's fee,  that  the  attorney's  fee  so  provided 
for  must  be  included  In  determining  the 
amount  In  controversy.  Miller  et  aL  v.  Mills 
et  al.,  32  OkL  388,  122  Pac.  671;  St  Paul 
F.  &  M.  Ins.  Co.  V.  Peck,  37  Okl.  85,  130  Pat 
SOS.  The  statute  upon  which  this  action  Is 
based  provides  that  In  all  cases  the  prevail- 
ing party  shall  be  entitled  to  recover,  as  part 
of  the  costs,  a  reasonable  attorney's  fee  In 
a  sum  not  less  than  $10  to  be  fixed  by  the 
court  Section  1006,  Rev.  L.'  1910.  The  at- 
torney's fee  in  this  case,  not  being  provided 
for  in  the  contract,  and  being  expressly  des- 
ignated as  part  of  the  costs  and  recoverable 
as  such,  is  by  the  constitutional  provlsioD 
excluded  from  OMisideraUon  In  determining 
the  amount  In  controversy  of  which  the  Jus- 
tice court  had  Jurisdiction. 

[3]  The  Justice  court  did  not  lose  Jurisdic- 
tion because  the  case  was  not  heard  prompt- 
ly. There  is  nothing  in  the  statute  which 
requires  the  Justice  to  bear  the  cause  within 
any  specified  time  after  the  hour  fixed  In  the 
summons.  If  by  reason  of  a  fitllure  to  take 
up  the  action  for  hearing  within  any  sped- 
fled  time  after  the  hour  fixed  In  the  summons 
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Uie  Justice  l09t  JnrlsdictloD,  Interminable 
Gonfuslcm  would  be  created  In  all  the  justice 
courts  in  tbe  state.  Many  times  tlie  Justice 
would  be  engaged  In  tbe  trial  of  anotber  ac- 
tion, and  would  b^ompelled  to  suspend  pro- 
ceedings in  the  cm  then  on  trial  and  take 
up  other  matters,  and  it  would  often  happen 
that  a  number  of  cases  would  be  returnable 
at  tbe  same  hour,  and  it  would  be  an  Im- 
possibility for  the  Justice  to  hear  all  of  them 
at  once,  and  If  the  rule  contended  for  was 
the  law,  he  would  lose  Jurisdiction  in  all 
cases  except  the  one  actually  heard  by  hlra. 
Even  If  it  were  error  for  the  Justice  to  ren- 
der default  Judgment  without  hearing  evi- 
dence upon  tbe  merits  of  the  controversy, 
that  error  cannot  be  urged  because  an  ap- 
peal was  prosecuted  from  the  Judgment  of 
tbe  Justice  to  the  county  court  where  anothw 
trial  was  had. 

[I]  No  objectiou  was  made  to  Hon.  W.  B. 
Morris,  county  attorney,  appearing  as  attor- 
ney for  plaintiff.  If  objection  had  been 
made,  It  would  have  been  error  to  permit 
him  to  further  appear.  Aldrldge  v.  Capps, 
]£6  Pac.  624. 

However,  on  the  &cts  It  appears  but  one 
Judgment  could  have  been  rendered,  and  that 
the  Judgment  In  fact  rendered  was  In  ac- 
cordance with  the  law  and  the  evidence,  and 
we  would  not  reverse  tbe  cause  for  that  fact 
alone  when  tbe  Judgment  rendered  was  so 
manifestly  correct 

[4]  The  defendant  had  no  vested  right  In 
any  particular  Juror.  All  that  it  could  Insist 
upon  was  that  the  Jurors  actually  selected 
to  try  the  case  should  be  competent,  disin- 
terested, and  selected  according  to  law,  and 
it  was  not  prejudicial  error  for  the  court  to 
excuse  the  Juror  Newberry.  City  of  Guthrie 
T.  Shaffer.  7  Okl.  459,  54  Pac.  698 ;  Cochran 
et  aL  V.  United  States,  14  Okl.  108,  76  Pac. 
672;  Bontcber  r.  State,  4  OU.  Gr.  676,  111 
Paa  1006. 

There  is  no  merit  In  the  remaining  con- 
tentions, and  the  Judgment  is  affirmed. 

m  Okl.  80) 

LOUOHRIDOE  v.  MORRIS  et  at 
(No.  806S.) 

(Supreme  Court  of  Oklahoma.   Feb.  12.  1918. 
Rehearing  Denied  March  19,  1918.) 

(Sytldbtu  hy  th«  Court.) 

Ivrtotam  ®=»585(3)  —  Bab  —  Btsctunt  — 
Rents  and  Pbofits. 
Where  plaintiff  brought  an  action  of  eject- 
nent  and  prosecuted  same  to  judgment  in  hia 
favor,  but  made  no  demand  thereis  for  rents 
and  profits  of  tbe  land  involved,  the  judgment 
fai  the  ejectment  suit  is  not  a  bar  to  a  subse- 
quent action  for  rents  and  profits. 

Brror  from  District  Court,  Garter  Coun- 
ty; S.  H.  Russell,  Judge. 

Action  by  B.  r.  C.  Lougbrldge  against 
Minerva  Morris  and  another.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Serersed,  and  cause  remanded  for  new  triaL , 


J.  T.  Coleman  and  H.  T.  Sims,  both  of 
Ardmore,  for  plaintiff  In  error.  J.  B.  Moon* 
of  Ardmore.  for  defendants  In  error. 

HARDY,  J.  Plaintiff,  B.  F.  O.  Lough- 
ridge,  commenced  an  action  In  the  district 
court  of  Carter  county,  OkL,  against  Miner- 
va Morris  and  Jim  Morris,  to  recover  $880 
as  damages  caused  by  defendants'  unlavrful- 
ly  dispossessing  and  withholding  from  plain- 
tiff certain  lands  described  in  plaintiff's  pe- 
tition during  the  years  1908  and  1909,  which 
sum  is  alleged  to  be  the  value  of  the  rents 
and  profits  thereof  for  said  years,  llie  an- 
swer of  the  defendants,  after  general  denial, 
pleaded  Q>ecially  that  the  matters  In  contro- 
vert bad  .been  heard  and  adjudicated  by 
the  district  court  of  Love  county,  OkL,  in  an 
acUm  between  tlw  same  partiea,  and  tliat 
said  Judgm^t  was  a  bar  to  any  recovery 
by  idalntifl  herein.  The  parties  occupy  the 
same  potdtion  In  this  court  which  they  occu- 
pied In  tlie  trial  court,  and  will  be  designat- 
ed accwdingly.  Ttie  trial  was  to  the  court 
who  sustained  the  plea  of  former  adjudica- 
tion and  rendered  Judgment  for  defendants, 
and  plaintiff  prosecutes  error. 

It  appears  that  plaintiff  had  commenced 
an  action  In  ejectment  against  said  defend- 
ants for  possesion  of  said  premises,  and 
that  a  Judgment  had  been  rendered  In  his 
favor,  from  which  no  ^>peal  was  prosecuted. 
In  bis  petition  in  the  original  case  there  was 
no  dalm  for  damages  or  rents  and  profits, 
and  none  were  awarded  blm  by  tbe  Judg- 
ment of  the  court  It  Is  contended  by  de- 
fendants that  the  claim  tor  rents  and  profits 
was  embraced  within  tbe  Issues  in  the 
ejectment  case,  and  that  further  litigation 
thereof  is  precluded  by  such  Judgment. 

The  rule  is  well  established  that  a  former 
Judgment  of  a  court  of  competent  Jurisdic- 
tion between  the  same  parties  and  involving 
tbe  same  subject-matter  is  conclusive  not 
only  as  to  every  matter  Involved  In  tbe  for- 
mer case,  but  as  to  every  matter  which 
might  have  been  pleaded  or  given  In  evi- 
dence whether  same  was  pleaded  or  not. 
Prince  v.  Gosnell,  47  Okl.  570,  149  Pac.  1162, 
and  cases  cited.  This  rule,  however,  does 
not  apply  to  matters  growing  out  of  sepa- 
rate and  Independent  causes  of  action  which 
might  have  been  pleaded.  Farmers'  State 
Bank  V.  Stephenson  et  al.,  23  Okl.  605,  102 
Pac.  992;  Pioneer  Tel.  A  Tel.  Co,  v.  State, 
40  Okl.  417,  138  Pac  1033 ; .  2  Black,  Judg. 
§  732 ;  23  Cyc.  1172-1189 ;  15  R.  C.  U  S!  450, 
452. 

Formerly  a  plaintiff  was  not  permitted  to 
recover  for  mesne  profits  In  an  action  of 
ejectment,  but  was  given  a  remedy  for  the 
damages  involved  by  a  separate  action 
known  as  an  action  for  mesne  profits.  New- 
ell on  Ejectment,  p.  614 ;  Warville  on  Eject- 
ment, S  526;  Sedgwick  &  Watt's  Trial  of 
Title  to  Land,  }  646. 
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Under  the  Code  It  la  now  permissible  to 
Join  with  an  action  of  ejectment  an  action 
for  the  rents  and  proSts  of  the  land  Involv- 
ed. Section  4738,  Rev.  Laws  1910,  subd.  6; 
Scarborough  v.  Smith,  18  Kan.  399;  Black 
T.  Drake,  28  Ean.  482;  Scantlin  v.  Allison, 
82  Kan.  376,  4  Fa&  618.  The  two  caOses  of 
actloQ,  however,  are  still  separate,  and  the 
Code  merely  permits  them  to  be  joined  In 
order  to  prevent  a  mnlttpUd^y  of  salts.  Co- 
bam  V.  GoodaU.  72  Cat.  498.  14  Pac.  1%, 
1  Am.  St.  Rep.  75;  WarviUe  on  Ejectment, 
U  626-S36. 

And  where  plaintiff  In  ^ectment  fldls  to 
allege  a  cause  of  action  for  rMita  and  prof- 
its, proof  thereof  is  ordinarily  not  admissi- 
ble. Newell  on  Electment,  p.  845.;  Warvllle 
on  Electment.  |  636 ;  Sedgwick  &  Walt's  Tri- 
al of  Title  to  Land,  f  655.  And  a  judgment 
upon  the  Issues  in  ejectment  constitutes  no 
iHur  to  a  separate  action  for  rents  and  prof- 
its. Newell  on  Ejectment,  p.  625 ;  Sedgwick 
&  Wait's  Trial  of  Title  to  Land,  |  662. 

It  follows  that  the  plea  of  former  adjudt* 
cation  was  not  sustained  by  the  evidence, 
and  the  court  committed  error  in  so  holding. 
The  judgment  is  therefore  reversed,  and  the 
cause  remanded  for  new  trlaL  All  the  Jus- 
tices concur. 

(67  OU.  68) 

cm  OF  ENID  V.  McCANN.    (No.  9382.) 

(Supreme  Court  of  Oklahoma.    Oct.  9.  1917. 
Rehearing  Denied  Nov.  20,  1917.) 

{Syllabus  hy  the  Conn. J 

AppEAt  AND  Ebbor  «=»566,  867(1)— Case- 
Made— Amendments—Time. 
The  time  within  which  to  suggest  amend- 
ments to  a  case-made  begins  to  run  from 
the  expiration  of  the  time  allowed  within  which 
to  serve  same,  and  not  from  the  actual  service 
thereof;  and  a  case-made,  signed  and  settled 
before  the  expiration  of  the  Ume  to  suggest 
amendments,  is  a  nullity. 

Error  from  District  Court,  Oarfleld  Gotm- 
ty;  James  B.  CulUson,  Judge. 

Actlmi  between  the  City  of  Enid  and  Lil- 
lian L.  McCann.  Juti^ent  for  the  latter, 
and  the  former  brings  error.  Dismissed. 

Chalmers  B.  Wilson,  of  Enid,  for  plaintiff 
in  error.  Charles  N.  Harmon  and  M,  C.  Gar- 
ber,  both  of  Enid,  and  P.  T.  McVay,  of  Okla- 
homa City,  for  defendant  in  error. 

OWEN,  J.  Defendant  In  error  moves  to 
dismiss  the  appeal  in  this  case  for  the  reason 
that  an  order  was  entered  In  the  lower  court 
extending  the  time  for  the  service  of  case- 
made  until  July  1,  1917,  and  providing  that 
plaintiff  be  given  ten  days  after  service  of 
case-made  for  suggesting  amendments,  same 
to  be  settled  on  five  days'  notice.  The  case- 
made  was  actually  served  on  June  18,  1917, 
and  signed  and  settled  on  notice  on  July  6, 
1917.  It  Is  urged  by  plaintiff  In  error  that 
the  time  in  which  to  suggest  amendments  be- 


t  gan  to  run  from  the  date  of  service,  June 
ISth,  and  not  from  July  1st,  the  expiration 
of  the  time  In  which  to  serve  the  case-made. 
This  case  Is  ruled  by  the  cases  of  Sov.'Camp 
of  W.  O.  W.  v.  Chomley,  afil  Pat  1175,  and 
Frey  t.  McCune,  153  Paa''909,  and  the  mo- 
tion must  be  aastalned.' 

The  appeal  la  therefore  disntlased.  All  the 
Justices  concur. 

(68  OH.  38) 

STATH3  ex  rel.  HAMILTON  et  aL  t.  TAYLOR. 
(No.  8933.) 

(Supreme  Court  of  Oktahonia.    Ifarch  5, 
1918.) 

(Sj/llahtit  hy  the  Court,) 

1.  Judges  ®=>16(1)  —  DisQUAunOAtiONa 
— JuDOB  Pbo  Tempobe— Statute. 

Where  the  county  judge  certifies  his  dia- 
qualificatioiia  to  try  a  particular  case,  or  any 
proceeding  therein,  the  Judge  pro  tempore  must 
be  elected  under  the  provisions  of  section  6814» 
Rev.  I^ws  1910.  Sections  1830,  1831,  of  this 
statute  have  application  to  the  election  of  a 
temporaiy  judge  whenever  the  county  judge  is 
unable  to  perform  the  duties  generally  of  the 
office. 

2.  Statutes    «=»169  —  Implied  Rbfkai,  — 
— xbbbconoti.abi.b  cohtlict. 

Since  repeals  by  Implication  are  not  favor- 
ed, statutes  mast  be  construed  ao  as  to  give 
effect,  if  possible,  to  each  section,  and  an  earli- 
er statute  will  not  be  held  to  have  been  re- 
pealed by  a  later  one,  unless  the  apparent  con- 
flict between  the  two  is  irreconcilable. 

Original  action  for  writ  of  prohibition  by 
the  State  of  Oklabtnna,  <m  the  relaticm  of. 
B.  F.  Hamilton,  executor  of  tlie  estate  of 
Samuel  Ball^,  deceased,  and  Sherman  Spen- 
cer, legatee^  against  McLaln  Taylor,  acting 
as  Special  Judge  of  the  Conn^  Court  of 
Pottawatomie  County,  OkL  Writ  denied. 

Embry,  Crockett  &  Johnson  and  F.  H.  Rel- 
ly,  all  of  Oklahoma  City,  for  plaintiffs.  T. 
G.  Cutlip  and  John  L.  Arrlngton*  both  of  Te- 
cumseh,  for  defendant 

OWEN,  J.  This  is  an  original  action  filed 
In  this  court  for  writ  of  prohibition  to  pro- 
hibit McLaIn  Taylor  acting  as  Judge  pro  tem- 
pore of  the  county  court  of  Pottawatomie 
county  In  the  trial  of  certain  Issues  pertain- 
ing to  the  administration  of  the  estate  of 
Samuel  Bailey,  deceased.  It  appears  from 
the  petition  and  response  that  the  regular 
county  Judge,  having  been  of  counsel  and 
having  a  claim  against  the  estate,  entered 
his  disqualifications  to  hear  and  determine  a 
motion  to  set  aside  a  former  order  of  the 
court,  made  uy  bis  predecessor,  affecting  the 
administrator's  bond.  Upon  ent^'ing  this  or- 
der of  dlsgTiallfication  the  clerk  of  the  court 
proceeued  to  hold  an  election  for  a  special 
Judge,  at  which  election  McLaln  Taylor  was 
elected.  It  appears  this  election  was  held 
under  section  6814,  Rev.  Laws  1910,  and  no 
contention  Is  made  as  to  the  regularity  of 
the  proceedings  under  the  provisions  of  this 
section.    But  Ihe  petitioner  insists  that  the 
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election  shonld  hare  been  beld  under  section 
1831  of  this  statute  Section  12,  art  7,  of 
tbe  Gonstitntlon  (section  197,  Wms.  Ann.)t 
provides: 

"When  the  coaoty  jndge  is  dfequalified  In 
any  case  pending  in  tbe  connty  court,  a  judge 
pro  tempore  may  be  selected  in  tbe  manner 
provided  for  the  selection  of  judges  pro  tem- 
pore in  the  district  conrL** 

It  is  conceded  that  the  Section  was  held 
under  the  procedure  prescribed,  In  section 
5814,  for  dlatilet  courta 

[l.t]  Section  1S30  of  this  statute  pnwldes 
im  the  ^ecti<m  of  a  temporary  judfie  of  the 
comity  court  whatever  the  regular  jndge  Is 
nnable  to  perform  the  duties  of  hla  office  be- 
cause of  lUncBB,  absence  from  tbe  county,  or 
other  dlsqiu  nil  cations,  and  further  provides 
that  such  temporary  Jndge  shall  have  the 
same  authorl^  and  the  same  poww  as  the 
regular  Judge. 

Section  1831  of  this  statute  makes  it  the 
dnty  of  tbe  derk  of  the  eounfy  court  to  fix  a 
time  for  the  electim  of  anch  temporary 
Judge,  and  to  s^ve  a  written  notice  on  eadi 
m«nbar  of  the  bar  of  the  county  at  least  48 
hours  prior  to  aiteb  election.  These  sections 
apply  to  tbe  election  of  a  tempraary  Judge  to 
act  In  all  cases  and  all  matters  properly 
comliv  before  the  county  Judge;  Tbe  provi- 
along  ot  the  Constitution  reCerred  to  and  sec- 
tion 5814  of  tbe  statute  under  which  tbe 
dection  of  this  case  was  helA,  ai^Ues  to  tbe 
Section  of  a  Judge  pro  tempore  where  the 
regfedar  Judge  is  disqualified  in  a  particular 
case.  To  hold  otherwise  would  be  to  say 
that  secticm  1830,  the  later  act,  is  in  conflict 
with  the  provision  of  the  Constitution  and 
with  section  6814  of  the  statute.  Tbe  well- 
settled  rule  is  that  where  two  acts,  or  parts 
of  act^  are  reasonably  susceptible  of  a  con- 
struction that  will  give  effect  to  both  and  to 
the  words  of  each,  without  vloloice  to  either, 
it  sbonld  be  adt^ted  in  preferraice  to  a  con- 
struction which  leads  to  the  conclnslon  there 
is  a  conflict  Bepeals  hy  implication  are  not 
favored.  Uattbews  v.  Rncker,  170  Pac.  ^ 
(No.  8398,  not  yet  officially  reported) ;  K.  C. 
So.  Ry«  Co.  T.  Wallace,  38  OkL  233,  132  Pac. 
908»  46  L.  a  A.  112;  Sackett  v.  Bose^  154 
Fac.  1177,  L.  R.  A.  1916D,  820. 

It  Is  urged  by  counsel  for  petitioner  that 
the  notice  of  the  <derk,  in  effect,  amounted  tv 
a  notice  for  tbe  electitm  of  a  Jndge  to  hear 
and  determine  the  entire  case,  and  for  that 
reasm  should  be  held  void.  It  appears  that 
tbe  coan^  Jndge  certlfled  his  disqualification 
to  try  the  issues  raised  by  a  motion  to  can- 
cel and  set  aside  a  certain  order  made  by  the 
county  court  on  the  4th  day  of  January, 
1017,  purporting  to  dischaive  tbe  executor. 
Hamilton,  and  his  sureties  on  bis  bond  for 
9l2S,O0a  That  part  of  the  notice  posted  by 
tbe  dsrk,  necessary  for  consideration,  la  as 
follows: 

"I  wni  bold,  in  the  conn^  coart  room  in  the 
city  ot  Tecnmoeb.  Okl.,  at  the  hour  of  1:30 
o'dock  p.  m.  of  said  day,  an  election  of  apedal 


judge  to  hear  and  determine  all  issues  raised  tn 
tbe  said  motion  of  T.  G.  Cntlip  et  al.,  filed  in 
said  cause  aforesaid,  and  to  hear  and  deter- 
mine any  and  aU  other  Questions  that  may  be 
raised  hereafter  while  said  estate  is  vdthln  the 
jurisdiction  of  said  county  court." 

It  is  insisted  that  the  language,  **to  bear 
and  determine  any  and  all  other  questions 
that  may  be  raised  hereafter  while  said  es- 
tate la  within  the  Jurisdiction  of  said  coun- 
ty court,"  renders  the  election  void.  The  only 
matter  jKndlng  before  the  court  at  the  time 
bis  disqualification  was  certified  was  the 
determination  of  the  motion.  Taylor  was 
elected  Judge  pro  temt>ore  for  the  purpose  of 
disposing  of  that  motion.  The  language 
complained  pf  may  be  treated  as  surplusage, 
and  bis  Jurisdiction  under  tliat  election  wUl 
be  confined  to  the  determination  of  the  Is- 
sues presented  by  the  motion,  and  not  to  a 
final  disposition  of-  other  issues  that  may 
arise  in  the  administration  of  the  estate. 

It  appearing  that  the  election  was  regular 
for  the  purpose  for  which  It  was  had,  the 
writ  will  be  denied.  All  tbe  Josttces  concur. 


(68  CHd.  40) 

WILLIAMSON-HALSELL-FRAZIER  00.  v. 
STATB  ez  reL  TRADESMEN'S  STATE 

BANK.    (No.  8001.) 

(Supreme  Court  of  Oklahonia.    March  5,  1018.) 

(ByttahuB  by  the  Court.) 
Evidence  Cs983(l}— Sazjb  or  Assets  bt  Bank 

COUUISSIONBB  —  PBESUHFTIOH  OF  AUTHOB- 
ITT. 

Where  the  bank  commissioner  took  charge  of 
an  insolvent  bank,  and  where  in  winding  up  its 
affairs  he  sold  certain  of  its  assets,  it  will  be 
presumed,  in  the  absence  of  an  affirmative  show- 
ing to  the  contrary,  that  he  oI)tained  authority 
for  such  sale  trtm  tbe  district  court  or  a  judge 
thereof. 

Error  from  District  Court,  Oklahoma  Coun- 
ty; E.  D.  Oldfield,  Judge. 

Action  by  the  State  of  Oklahoma,  on  rela- 
tion of  tbe  Tradesmen's  State  Bank,  against 
tbe  Williamson  -  Halsell  -  E^razler  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Affirmed. 

Blake,  Boys  &  Shear,  of  Oklahoma  City, 
tor  plaintiff  In  error.  Harris  &  NowUn,  of 
Oklahoma  City,  for  d^endaut  in  error. 

HARDY,  J.  Tbe  state,  ui>on  the  rdation 
of  the  Tradesmen's  State  Bank,  brought  an 
action  in  th^distrlct  court  of  Oklahoma  coun- 
ty to  compel  a  transfer  upon  its  books  of  cer- 
tain shares  of  its  corporate  stock  and  the 
payment  to  relator  of  certain  sums  "as  accru- 
ed dividends.  Plaintiff  claims  title  -to  tbe 
stock  through  a  sale  thereof  as  collateral  se- 
curity to  certain  notes  of  one  W.  G.  Hager, 
which.  It  alleged,  came  Into  Its  possession  in 
due  course  and  for  value.  Defendant  made 
return  that  Hager  denied  the  title  of  relator 
to  the  stock  and  had  notified  it  not  to  trans- 
fer same  or  pay  the  accrued  dividends  there* 
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on  to  relator.  Hager  made  application  to  be 
made  a  party  to  this  proceeding,  which  ap- 
plication was  denied.  Judgment  was  render- 
ed, directing  the  transfer  as  prayed,  and  the 
payment  to  relator  of  accrued  dividends,  and 
respondent  prosecutes  error. 

Counsel  have  expressly  waived  all  assign- 
ments of  error,  except  the  assignment  that 
the  court  erred  In  finding  that  relator  had 
title  to  the  stock  and  was  therefore  entitled 
to  have  the  same  transferred  on  the  books 
of  the  company.  It  Is  the  contention  that  re- 
lator acquired  no  title  thereto  because  said 
notes  had  been  executed  to  the  Oklahoma 
State  Bank,  and  the  stock  pledged  as  collat- 
eral for  the  payment  thereof,  and  thit  the 
bank  became  Insolvent  and  was  taken  In 
charge  by  the  bank  commissioner,  who  sold 
said  notes,  with  the  collateral  attached  there- 
to, to  relator,  without  first  having  obtained 
authority  from  the  district  court  or  a  Judge 
thereof,  as  required  by  sections  302  and  304, 
R.  Li.  1910.  It  appears  that  the  stock  was 
Indorsed  in  blank  by  Hager,  and,  together 
with  the  notes  for  the  payment  of  which  It 
was  pledged,  passed  into  the  possession  of 
relator  through  the  sale  by  the  bank  commis- 
sioner, and  upon  default  In  the  payment  of 
said  notes,  was  sold  to  Frank  J.  Wyckoff, 
and  by  him  resold  to  relator,  who  was  In 
possesion  at  the  time  the  action  was  com- 
menced. Upon  this  state  of  the  record  the 
court  properly  held  that  the  burden  of  proof 
was  upon  respondent  to  show  that  relator 
had  no  title  to  said  stoc^  No  error  being 
urged  upon  this  ruling  of  the  court,  for  the 
purpose  of  this  case  we  shall  assume  that 
the  burden  of  bhowlng  want  of  authority  in 
the  bank  commtsi^ner  was  properly  placed 
upon  defendant,  and  that,  when  possession-  of 
the  Hager  notes,  with  the  stock  attached 
thereto,  was  acquired  by  relator,  and  this 
fact  was  made  to  appear,  the  duty  of  relator 
to  adduce  ertdrace  establishing  prima  fade 
Its  title  to  said  notes  was  satisfied.  Jones  v. 
Wheeler.  23  OkL  771,  101  Pac.  1112;  South- 
west  Gen.  Elec.  Co.  v.  Rlddl^  168  Pac.  436 ; 
Jones,  Gv.  S  74 ;  1  Daniel,  Neg.  Inst  {  812. 

The  title  of  relator  to  said  notes  being 
prima  fade  established,  it  necessarily  fol- 
lowed that  a  presumption  arose  that  relator, 
as  the  owner  of  the  notes  for  the  payment  of 
which  said  stock  had  been  pledged,  was  au- 
thorized, under  the  terms  of  the  pledge,  to 
sell  said  stock  upon  failure  to  pay  the  notes 
when  due.  Section  266,  B,  L.  1910;  section 
4513,  R.  L.  1910;  Ardmore  State  Bnk.  v.  Ma- 
son, 30  Okl.  568,  320  Pac.  1080,  39  L.  R.  A. 
(N.  S.)'292;  Ehinbar  v.  Commercial  Elec.  Sup. 
Co.,  32  Okl.  634,  123  Pac.  417.  To  overcome 
this  prima  facie  case,  defendant  offered  evi- 
dence to  show  the  terms  of  the  agreement  of 
sale  between  the  bank  commissioner  and  re- 
lator, whereby  relator  acquired  said  notes 
with  the  collateral,  and  went  no  further, 
and  contends  that  the  sale  was  void  because 
the  bank  commissioner  bad  not  previously 


obtained  an  order  anthorizdng  sndi  sale  from 
the  district  court  or  Judge  th«eo£. 

With  tbis  contention  we  cannot  agree. 
The  bank  commissioner  was  a  state  official, 
and  in  administering  the  affairs  of  the  de- 
funct bank  was  acting  in  the  discharge  ot 
Important  duties  Imposed  upon  him  by  law, 
and  his  official  acts  were  entitled  to  the  same 
presumption  which  applies  to  the  acta  of  pub- 
lic officials  generally,  which  is  that,  in  the 
absence  of  evidence  to  the  contrary,  the  law 
presumes  that  such  officers  have  properly  per- 
formed thdr  duties,  and  that  they  have  com- 
plied with  all  the  forms  of  law  necessary  to 
qualify  them  to  act  as  they  have  done,  and 
where  some  preceding  act  or  pre-existing  fact 
is  necessary  to  the  validity  of  an  official  act, 
the  presumption  in  favor  of  the  validity  of 
the  official  act  is  presamptlTe  proof  of  sucb 
preceding  act  or  pre-existing  fact,  for  the 
law  will  not  presume  that  the  bank  commis- 
sioner or  any  other  public  offldal  has  acted 
in  excess  of  his  lawful  authority  or  in  an 
Illegal  manner.  Southern  Surety  Co.  t. 
Walts,  45  Okl.  613,  146  Pac.  431;  Southwest- 
em  Surety  Ins.  Co.  v.  Davis,  156  Pac.  213; 
Lusk  V.  Porter,  156  Pac.  224;  Board  Com'rs 
V.  Field,  162  Pa&  733;  4  Wlgmore,  Ev.  S  2534; 
2  Chamberlayne,  Mod.  Law,  Ev.  J 1201;  1 
Jones,  Ev.  841  et  seq.;  22  A.  &  E.  Encyc. 
1267,  1269;  Lawson  on  Presumptive  Evi- 
dence. In  Territory  v.  Sellers  et  aL,  IB  OWL 
419,  82  Pac.  575,  It  Is  said: 

"The  law  la  well  settled  that,  in  the  absence 
of  proof,  it  win  be  presumed  that  the  offidal 
acts  of  a  public  officer  were  regnlar,  and  that 
the  officer  acted  within  the  scope  of  his  pow- 
ers." 

In  Leedy  r.  Brown.  Judge,  et  aU,  27  Okl. 
489.  113  Pac.  177.  it  was  held: 

"When  an  action  is  commenced  In  the  district 
court  in  the  name  of  the  state  by  the  Attorney 
General,  in  the  absence  of  an  affirmative  show- 
ing to  the  contrary,  be  is  presumed  to  have 
brought  such  action  after  haring  been  requested 
by  the  Governor  or  one  of  the  brandies  f»f  the 
Legislature." 

That  the  Oklahoma  State  Bank  became  in- 
solvent, and  that  the  bank  commissioner  took 
charge  thereof  and  was  administering  Its 
affairs,  and  sold  said  notes  to  relator,  plain- 
ly appears,  and  the  one  element  of  proof 
lacking  la  that  in  making  the  sale  he  did  not 
obtain  an  order  authorizing  same  from  tlie 
district  court  or  Judge  thereof.  The  Okla- 
homa State  Bank  has  at  no  time,  so  far  as 
the  record  appears,  made  any  objection  to  the 
ia.\e,  and  has  at  all  times  acquiesced  there- 
in. Hager  was  not  deprived  of  any  proper- 
ty or  other  rights  by  the  sale  made  by  the 
bank  commissioner,  as  his  liability  on  said 
notes  and  his  right  to  redeem  his  stock  by 
payment  thereof  remained  the  same,  and  was 
not  at  any  time  affected. 

Everything  else  appearing  regular,  and  tltte 
defendant  attacking  the  title  of  relator  to  the 
stock  in  question,  and  basing  Its  whole  at- 
tack upon  the  alleged  invalidity  of  the  sale 
by  the  bank  commissioner,  the  burden  was 
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upon  tt  to  ataow  tbe  lack  of  authority,  and 
in  the  absence  of  satdi  itAowiiig  we  will  pre- 
sume that  SQCb  order  was  obtained.  The  de- 
fendant was  deprived  of  do  rights  by  tbe 
act  of  the  bank  commlssioDer ;  neither  was 
Its  llabUlty  to  the  holder  of  Eiaid  stock  in- 
creased or  diminished  in  the  least.  After 
the  sale  of  the  notes,  the  stock  was  still  the 
property  of  Hager,  subject  to  the  lien  of 
the  holder  of  the  notes  as  pledgee  thereof 
Im  the  payment  ctf  said  notes. 

When  relator  was  selectliig  the  loans  that 
were  to  become  its  own  absolutely,  and  be- 
fore  the  purchase  of  the  notes  In  qoestion, 
Hager  was  consulted  with  reference  thereto, 
and  consented  that  the  relator  mli^t  pur- 
diase  them,  and  agreed  to  give  additional 
security  for  the  payment  thereof.  Later,  in 
pursuance  of  this  agreement,  he  gave  addt- 
tlonal  security  and  paid  91,500  on  tbe  notes. 
Being  anable  to  make  further  payments,  he 
was  notified  by  the  bank  of  Its  Intention  to 
sell  the  collateral,  when  he  insisted  that 
the  stock  was  worth  $150  per  share,  and 
should  not  be  sold  for  less  than  $140.  The 
stock  was  sold  for  $1S0  pex-  share.  It  is  not 
contended  that  this  sale  was  not  legally  con- 
ducted, nor  the  pice  received  a  fair  me. 

Hager  testified  as  a  witness  In  the  case, 
and  did  not  deny  any  of  the  above  facts.  E. 
B.  Blake,  Esq.,  one  of  the  attorneys  for  de- 
ftedant  in  this  case,  was  attorney  for  Hager 
at  the  time  of  the  sale,  and,  after  service  of 
notice  upon  Hager  by  the  bank  of  Its  Inten- 
tion to  sell  the  stock,  called  upon  the  bank  In 
the  Interest  of  his  client,  and  said,  if  the 
stock  sold  for  $150,  tbat  all  was  he  asked, 
and  that  he  did  not  think  .there  would  be  any 
(AJecticm.  The  agreemmt  with  the  bank 
commissioner  was  dated  August  11,  1913, 
and  the  stock  was  sold  August  14,  1914,  and 
this  action  was  ctnnmenced  November  22, 
1916.  At  DO  time  prior  to  its  commencement 
had  Hager  teikeA  any  steps  to  have  said  sale 
set  aside,  nor,  redeem  the  stock,  or  pay  the 
notes  held  by  relator. 

Being  of  the  opinion  that  the  sale  by  the 
bank  commissioner,  under  the  circumstances, 
should  be  upheld,  in  the  absence  of  a  show- 
Sng  of  want  of  authority  npon  his  part  to 
make  tbe  sale,  the  judgment  la  affirmed.  All 
the  Jostlcea  concur. 


(68  Oil.  73) 

MISSOURI,  E.  &  T.  RT.  CO.  v.  LENAHAN. 
<No.  7188.) 

(Supreme  Court  of  Oklahoma.    Dec.  11,  1917. 
Rehearing  Denied  Mardi  19, 1918.) 

(Bt/Uabui  hy  tha  OourtJ 

1.  ApPEAI.    and    EbBOB  ^»1201(7) — liDOTA- 

TioM  or  Actions  ®=»121(2) — REVEBSAii— Rb- 
KAND— Amendment— 'New  Cause  of  Action. 
.  A  Judgment  for  the  plaintiff  in  an  action 
for  damages  for  wrongful  death  cognizable  un- 
der the  federal  Employers'  Liability  Act  (Act 
Cong.  April  22,  1908.  c.  149.  35  Stat  65  [U. 
S.  Comp.  St.  1916,  88  8657-8665]),  commenced 


by  the  widow  of  tbe  deceased  In  her  personal  ca- 
pacity, was  reversed  by  the  Supreme  Court  of 
the  state  upon  the  ground  that  the  plaintiff 
could  not,  although  sole  beneficiary,  maiutaia 
tbe  action,  except  as  personal  fepreaentative, 
Buch  reversal  being  wiQiout  prejudice  to  such 
rights  as  the  personal  representative  might 
have.  Held,  not  error  for  the  trial  court  upon 
remand  to  allow  the  petition  to  be  amended  by 
Joining  tbe  widow  as  personal  represcQtative  of 
the  deceased^  as  party  plaintiff,  without  in  any 
way,  enlarging  or  modifying  the  facts  upon 
which  the  action  was  based.  Betd,  further,  that 
such  amendment  of  tbe  petition  is  not  equiva- 
lent to  tbe  commencement  of  a  new  action,  for 
the  purpose  of  applying  the  two-year  limitation 
provided  by  the  statute. 

2.  Masteb  and  Sebvant  «=>24S— Death  of 
SeBVANT  —  FBDEBAX.  EUPLOTBBS'  LlABIUTT 

.  Act  --  DUTT  OF  Shginebb  —  Dxscovebbo 
Pebic 

In  an  action  for  damages  for  wrongful  death 
commenced  by  the  personal  representative  of  a 
deceased  employ^  under  the  federal  Employers* 
Liubility  Act,  it  was  alleged,  in  substance,  tbat 
tbe  death  of  the  deceased  was  caused  by  a 
head-on  collision  between  a  south-bound  passen- 
ger train,  drawn  by  an  engine  of  which  one 
H.  was  engineer,  and  a  north-bound  freight 
train,  drawn  by  an  engine  of  which  one  L.,  the 
deceased,  was  engineer;  that  engineer  H.  whol- 
ly failed,  after  discovering  tbat  said  freight 
train  was  so  approaching,  to  get  his  train  under 
controf,  bat  kept  running  in  the  direction  of  tbe 
train  operated  by  said  £.  at  a  high  and  danger- 
ous rate  of  speed;  that  said  engineer  H.  ac- 
tually discovered  the  condition  of  the  train 
being  pulled  by  said  L.  in  ample  time  to  have 
avoided  the  collision,  but  that  said  engineer  H. 
took  no  steps  to  avoid  the  same,  but  allowed  the 
train  operated  by  him  to  violently  collide  vntb 
tbe  engine  said  L.  was  running  in  such  a  way  as 
to  cause  the  instant  death  of  tbe  latter.  The 
evidence,  which  uj^on  this  point  was  in  no  ma- 
terial part  conflicting,  disclosed  that  at  tbe  time 
of  the  collision,  the  passenger  train,  which  had 
the  right  of  way  over  the  freight  train,  was  pro- 
ceeding south  40  minutee  late,  pursuant  to  or- 
ders to  that  effect  previously  received,  and  tbat 
tbe  freight  train  was  proceeding  north  on  the 
time  of  the  passenger  train  in  disregard  of  or- 
ders previously  received  by  it  and  the  well- 
known  rules  of  the  railway  company.  Held, 
that  tbe  duty  of  engineer  H.  to  engineer  L., 
tbe  deceased,  did  not  begin  until  be  actually  die- 
covered  tbe  peril  of  L.  Held,  further,  that  not- 
withstanding the  negligence  of  L.  the  railway 
company  would  be  liable  if  it  appeared  that  en- 
gineer H.,  after  discovering  the  peril  of  Ia,  did 
not  use  such  precaution  as  an  ordinarily  prudent 
person  would  use  nnder  like  circumstances  to 
avoid  the  collision. 

3.  Nbouoence  «s365— Gontubuiobx  Nbgu- 

OENCE. 

Before  the  question  of  contributory  negli- 
gence oa  the  part  of  the  plaintiff  can  arise,  pri- 
mary negligence  on  the  part  of  the  defendant 
must  be  shown. 

4.  Master  and  Sbbvant  <8==> 296(13)— Teiai, 
€=»252(11)  —  Misleading  Instbuctionb  -* 
Fleadinob  and  Evidence. 

Record  examined,  and  held  tbat  instmctions 
Nos.  12,  16,  17,  given  by  the  court,  are  erro- 
neous tiad  misleading,  for  the  reasons  pointed 
out  in  the  opinion. 

5.  Masteb  and  Sebvant  «=»29tK9)  —  Death 
OF  Sebvant— CoNTBiBUTOBT  Negligence. 

Under  the  well-known  rules  of  the  railway 
company,  the  deceased,  L.,  the  engineer  of  the 
freight  train,  was  equally  responsible  with 
hie  conductor  for  the  safety  of  their  train,  and 
it  was  error  to  refuse  to  instruct  the  jury  to 
that  effect  upon  tbe  request  of  the  defendant 
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6.  Master  and  Servant  «=9204{1),  227(2>— 
ACTION  miB  E>KATH— Pedbeal  Bmpi-oyebs' 
LlABILITT  AOV— GONTBIBDTOBT  NBOUOENCB 

—  State  Oowbtitptiom  —  Assdhptxon  of 

R18E. 

This  bein^  an  action  for  damages  for  wroa^' 
ful  death  arising  under  the  federal  Ehnployers' 
Liability  Act,  section  6,  art.  23,  WiUlaniB*  Coa- 
HtltutioDt  'which  changes  the  common-law  rule 
as  to  assumption  of  risli  and  contributory  neg- 
ligence, is  inapplicable. 

7.  AfFEAI,  and  filBBOE  $=»1064(1)  —  Bevbbs- 
ZBU  E^tBOB. 

After  an  examination  of  the  raitira  record, 
it  appears  that  the  errors  complained  of.  and 
herein  pointed  out,  have  probably  reeulted  In  a 
miscarriage  of  justice. 

Brror  from  District  Court,  Craig  County; 
Preston  S.  Davis,  Judge. 

Action  by  Etta  Lenahan,  and  E)tta  I^nahari 
as  administratrix  of  estate  of  James  Lena- 
has,  deceased,  against  the  Missouri,  Kansas 
&  Texas  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed, and  cause  remanded  for  a  new  trial. 

Clifford  L.  Jackson,  W.  R.  Allen,  and  D. 
Green,  ail  of  Muskogee,  for  plaintiff  in  error. 
Edw.  H.  brady  and  W.  H.  Komegay,  both  of 
Vinlta,  for  defendant  in  error. 

EANB,  J.  This  action  was  originally  com- 
menced In  the  district  court  of  Craig  county 
by  Etta  Lenahan  in  her  individual  capacity, 
for  the  purpose  of  recovering  damages 
against  the  plaintiff  In  error  herein  for  the 
wrongful  death  of  her  husband,  James  Len- 
ahan. The  action  as  thus  conunenced  was 
subsequently  tried,  and  resulted  in  a  verdict 
in  favor  of  the  plaintiff  in  the  sum  of  $15,- 
000.  Upon  appeal  this  judgment  was  re- 
versed, ui>on  the  ground  that  the  widow  of  a 
deceased  railroad  employe  cannot  prosecute 
la  her  own  name  the  action  for  damages 
given  by  the  Employers'  Liability  Act  of 
April  22,  1908,  "to  his  or  her  personal  rep- 
resentative for  the  benefit  of  the  surTiriut; 
widow  or  husband  and  ehUdren  of  such  em- 
ploye." M.,  K.  &  T.  Ry.  Co.  V.  Etta  Len- 
ahan. S9  Okl.  2S3,  135  Pac  383.  The  Su- 
preme Court,  however,  upheld  the  right  of 
the  plaintiff  to  so  amend  the  petition  la  the 
trial  court  as  to  permit  the  action  to  be  pros- 
ecuted in  the  name  of  the  personal  represen- 
tative of  the  deceased  for  the  benefit  of  the 
surviving  widow,  there  being  no  children. 
Upon  the  cause  being  remanded  to  the  trial 
court,  counsel  for  the  plaintiff  amended  her 
petition  In  pursuance  of  their  understanding 
of  the  mandate  of  the  Supreme  Court,  by 
adding  to  the  title  of  the  cause  the  name  of 
"Etta  Lenahan,  Administratrix  of  the  Es- 
tate of  James  Lenahan,  Deceased,"  as  party 
plaintiCT;  she  In  the  meantime  having  been 
duly  appointed  such  administratrix.  Uptm 
the  petition  being  thus  amended,  issues  were 
joined  substantially  as  in  the  former  tilal, 
and  the  cause  was  again  tried  to  a  Jury,  and 
resulted  in  a  verdict  "in  favor  of  the  plaln- 
tUEs"  in  the  sum  of  f20,000,  upon  whi<A  Judg- 


ment was  duly  entered,  to  reverse  wblcb  Oils 
proceeding  In  error  was  commenced. 

As  a  full  and  comidete  statenmt  of  tbe 
pleadings  and  the  issues  Involved  may  be 
found  In  the  opinion  formerly  handed  down« 
we  win  not  undertake  to  restate  them  here^ 
nor  to  review  any  of  the  Questions  of  law 
that  were  then  passed  upon,  »cept  In  so  far 
as  we  may  find  it  necessary  to  a  dear  onder- 
standlng  of  tbe  questions  for  review  grow- 
ing out  of  the  new  trial. 

Tbe  death  of  engineer  Lenahan  was  caused 
by  a  bead-on  collision  between  a  aonth-bound 
passenger  train,  known  as  the  "Katy  Flyer," 
drawn  by  an  engine  of  which  one  Hotchkiss 
was  engineer,  and  a  north-bound  trei^t 
train,  of  whidi  tbe  decedait,  Lenaban,  was 
engineer.  The  spedflc  act  of  n^llgenoe  re- 
lied upon  for  a  recovery  may  be  summarized 
substantially  as  foUows:  Tbat  saU  engineer 
Hotebkiss  wholly  failed,  after  dtseomliig 
that  said  freight  train  was  so  approaching, 
to  get  Ills  train  under  CMitrol,  but  kept  run- 
ning In  the  directifm  of  the  train  operated 
by  said  Lenahan  at  a  high  and  dangerops 
rate  of  speed ;  tbat  sold  englnew  Hotdiklas 
actually  dlaooTered  the  condltltm  of  the  train 
being  pulled  by  said  Lenahan  In  ample  time 
to  bATe  avoided  the  ctdllsion,  but  that  said 
engines  took  no  steps  to  aTOld  the  some, 
but  allowed  ttie  train  <q;>erated  by  htm  to 
Tloleiitly  collide  with  the  train  that  said 
I^naban  was  running  in  such  a  way  as  to 
cause  the  instant  death  of  tbe  latter;  that 
said  Lenahan  used  all  precaution  to  avoid 
said  collision,  and  be  also  used  all  necessary 
precanUon  to  avoid  being  hurt,  and  that  said 
collision  occurred  by  reason  of  the  tact  tbat 
the  engineer  on  the  passenger  train  took  no 
steps  to  get  his  train  under  control  after 
discovering  the  approadb  of  the  engine  on 
vrhitSx  said  Lraahan  was  engineer. 

The  defense  of  the  railway  company  was. 
In  brief,  that  the  Flyer  was  proceeding  south 
40  minutes  late,  pursuant  to  orders  to  that 
effect  previously  received,  and  that  tb© 
frei^t  train  was  proceeding  north  upon  the 
time  of  the  Blyer  In  disregard  of  orders  pre- 
viously received  by  It ;  that,  the  collision  be- 
ing caused  by  this  act  of  negligence  and  dis- 
obedience of  orders  on  the  part  of  L<enahan, 
his  administratrix  was  not  entitled  to  recov- 
er. Counsel  for  plaintiff  in  error  state  their 
grounds  for  reversal  in  their  brief  as  fol- 
lows: (1)  The  defendant  in  error,  Etta  len- 
ahan, is  not  the  proper  party  to  maintain 
this  suit  in  her  individual  capacity.'  (2)  The 
injuries  for  which  the  defendants  In  error 
are  seeking  damages  were  not  due  to  any 
negligence  on  the  part  of  the  plaintiff  in  er- 
ror, but  were  due  .s<^ely  to  the  Independent 
negligence  of  the  deceased,  James  Lenahan. 
(3)  The  trial  court  erred  In  refusing  to  in- 
struct the  jury  to  return  a  verdict  In  favor 
of  the  plaintiff  In  error,  nnd  in  denying  to 
the  plaintiff  In  error  a  new  trial.    (4)  The 
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trial  court  aboald  hare  Instructed  the  Jury 
that  It  was  the  dnty  ot  engineer  Lenahan  to 
obey  the  rules  and  ordera  of  the  company. 
(S)  The  doctrine  of  the  last  clear  <diance  la 
not  properly  Involved  In  this  case.  (6)  The 
trial  court  erred  In  admitting  opinion  evi- 
dence as  to  within  what  space  a  train  could 
be  stopped  and  the  space  within  which  other 
trains  had  been  stopped.  (7)  The  court 
should  have  given  the  requested  Instructions 
on  the  question  of  proximate  cause.  (8)  The 
court  erred  In  refusing  to  give  to  the  Jury 
requested  Instruction  No.  24.  (9)  The  In- 
Btmctlou  given  by  the  court  touching  the 
diminution  of  damages  was  erroneous  and 
prejudlrfal  to  the  plaintiff  in  error.  (10)  The 
provisions  of  our  state  Constitution,  changing 
the  common  law  as  to  assumption  of  risk  and 
contributory  negligence,  are  inapplicable, 
fll)  The  trial  court  erred  In  charging  the 
Jury  as  It  did  touching  the  measure  of  dam- 
ages, and  in  declining  to  give  Instructions 
requested  by  plaintiff  in  error.  (12)  It  was 
error  to  Instruct  the  Jury  In  this  case  that 
three-fourths  of  their  number  could  return  a 
verdict.  It  was  also  error  to  receive  a  ver- 
dict which  was  not  unanimous.  (13)  The 
trial  court  erred  In  refusing  to  instruct  the 
Jury  to  return  a  verdict  in  favor  of  the  plain- 
tiff in  error  and  In  denying  to  the  plaintiff 
in  error  a  new  trial. 

In  support  ot  their  first  asslgnmeiit  of  er- 
ror connsel  say  In  their  brief: 

"The  action  of  the  trial  court  in  permitting 
Etta  Lenahan  as  an  isdiTidnal  to  remain  as  a 
party  plaintiff  in  this  stnt  ia  directly  contrary  to 
the  opinion  remanding  the  case  and  also  to  the 
opinions  by  the  Supreme  Court  of  the  TTaited 
States." 

[1, 2]  The  federal  Supreme  Court  decisions 
cited  in  support  of  this  proposition  are  Amer- 
ican RaUway  Co.  v.  Birch,  224  U.  S.  547,  32 
Sup.  Ct  603,  56  L.  Ed.  879,  and  St.  Louis,  S. 
F.  &  T.  R  Co.  V.  Scale,  229  U.  S.  156, 83  Sup.  Ct. 
651,  57  L.  Ed.  1129,  Ann.  Cas.  1914C,  156. 
These  decisions  which  were  followed  by  the 
Supreme  Court  of  the  state  on  the  former  ap- 
peal undoubtedly  hold  that  where,  as  in  this 
case,  the  federal  statute  is  applicable,  the 
right  of  recovery,  if  any,  is  in  the  personal 
representative,  and  no  one  else  can  maintain 
the  action.  But  this  Is  not  the  precise  propo- 
sition presoited  t^r  the  TWOtA  In  the  Instant 
case. 

In  M.,  K.  &  T.  By.  Co.  v.  Wulf,  226  D.  S. 
570,  33  Sup.  Ct.  135,-  57  U  Ed.  355.  Ann. 
Cas.  1914B,  134,  the  action  of  the  trial  court 
Id  allowing  the  sole  surviving  parrat  of  the 
decedmt  to  amend  her  petition,  wherein  she 
sued  for  damages  under  the  state  law  In  her 
individual  capacity,  by  Joining  the  personal 
rqiresentatlve  as  a  party  plaintiff  and  pro- 
ceed imder  the  federal  Employers*  Uabillty 
Act  was  npheld.  In  distinguishing  American 
By.  Co.  V.  Birch,  supra,  Mr.  Justice  Pitney, 
who  delivered  the  opinion  of  the  court,  said: 
"It  is  true  that  under  the  federal  statute  the 
plaintiff  could  not,  although  sole  beneficiary, 
main  tain  the  action  except  as  personal  represen* 


tative.   So  it  was  held  in  American  B.  Co.  v. 

Birch,  224  U.  S.  547,  56  L.  Ed.  879.  32  Sup. 
Ct  eoS.  But  in  that  case  there  was  no  offer 
to  amend  by  Joining  or  substitutinz  tbe  personal 
representative,  and  Otis  court  while  reversing 
the  judgment,  did  so  without  prejudice  to  such 
rights  as  the  personal  representative  might  have. 
The  decision  left  unton^ed  the  question  of  the 
proprie^  of  sudt  an  amendment  as  was  applied 
for  and  allowed  in  the  case  before  us,  an  amend- 
ment that,  without  in  any  way  modifying  or 
enlarging  the  facts  upon  the  which  the  action 
was  baaed,  In  effect  merely  indicating  the  ca- 
pacity in  which  the  plaintiff  was  to  prosecute 
the  action.  The  amendment  was  clearly  within 
section  964,  Bev.  Stat.  U.  S.  Comp.  Stat  1901, 
p.  696  tU.  S.  Comp.  SL  1016,  S  1591]." 

Tt  seems  to  as  that  this  case  furnishes  au- 
thority for  the  practice  followed  herein  of 
amending  by  Joining  the  plaintiff  In  her  r^ 
resentatlve  capacity  as  party  plaintiff,  In- 
stead of  by  substitution.  The  change  made 
by  the  amendment,  as  In  the  Wulf  Case,  was 
in  form,  rather  than  In  substance,  and,  even 
If  It  were  conceded  that  It  would  be  a  bet- 
ter practice  to  make  the  amendment  by  sub- 
stltnting  rather  than  by  Joining,  we  are  un- 
able to  perceive  how  In  the  circumstances  of 
this  case,  the  plaintiff  being  the  sole  surviv- 
ing beueficlary,  any  substantial  right  of  the 
plaintiff  can  be  affected  by  the  amendment 
as  made.  Aside  from  tbe  capacity  In  which 
the  plaintiff  brought  her  action,  there  is  no 
difference  between  the  original  and  amended 
petitlona  In  the  former,  as  In  the  latter,  it 
was  sufficiently  averred  that  the  deceased 
came  to  his  death  through  Injuries  suffered 
while  he  was  employed  by  tbe  defendant 
raUroad  company  In  Interstate  commerce; 
that  his  death  resulted  from  the  negligence 
of  the  company,  and  that  the  plaintiff  Is  the 
sole  surviving  heir  and  beneflclai-y.  In  these 
circumstances,  there  is  slight  probability 
that  the  error  complained  of,  if  error  at  all, 
resulted  in  a  miscarriage  of  Justice. 

Tbe  next  assignment  of  error  is  one  of  con- 
siderable seriousness,  as  it  Involves  a  deci- 
sion of  the  case  upon  Its  merits.  We  are 
convinced  from  the  evidence  In  the  record 
that  there  Is  no  room  for  any  reasonable 
doubt  that  at  the  time  of  tbe  collision  the 
Flyer  was  proceeding  south  40  minutes  late 
pursuant  to  Its  orders,  and  had  the  right  of 
way,  and  that  the  freight  train  was  proceed- 
ing north  on  the  time  of  the  Flyer,  contrary 
to  its  orders  and  tbe  rules  of  the  company. 
It  Is  true  that  there  is  some  contention  on 
the  part  of  counsel  for  the  defendant  in  er- 
ror in  their  brief  that  tbe  freight  train  left 
Mio  yards  at  Muskogee  in  ample  time  to  clear 
the  Flyer  at  the  next  siding  north  of  that 
poiut,  but  it  is  not  alleged,  nor  is  there  any 
attempt  to  show,  that  the  llyer  was  running 
ahead  of  time,  so,  even  if  this  contention  Is 
conceded,  the  most  that  can  be  said  Is  that 
the  freight  train  must  have  lost  time  after 
leaving  the  Muskogee  yards,  for  certainly  it 
was  on  the  main  line  on  the  time  of  the  Fly- 
er without  flagging  against  it,  contrary  to 
the  well-known  rules  of  the  company,  at  the 
time  the  collision  occurred.  In  these  dream- 
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Stances,  tbe  dntjr  of  Botchki»,  ttie  engineer 
of  tbe  Flyer,  whldi  had  the  rt^t  of  way,  to- 
ward Hie  eos^eer  and  crew  of  the  freight 
train  commenced  when  he  first  became  aware 
of  the  peril  of  the  deceased,  and  It  is  from 
this  standpoint  that  we  will  examine  the  re- 
maining assignments  of  error. 

The  applicable  mle^  we  think,  may  be 
gathered  from  the  following  cases  whlcb, 
while  not  precisely  In  point,  are  somewhat 
analogous  in  principle,  and  lUostrate  the 
point  now  under  c<msideration:  New  York, 
N.  H.  ft  H.  a  Go.  Y.  Kelly,  93  Fed.  745,  35 
C  C  A.  671;  Ackermon  y.  Union  Traction 
Ca,  206  Pa.  477,  65  AtL  16;  LonlsrUle,  H. 
ft  St  L.  R.  Co.  T.  Hathaway,  121  Ky.  666. 
89S.Vk.724.  2Ii.R.A.  (N.S.)498;  L.R.,M.R. 
ft  T.  By.  Go.  T.  Haynes.  47  Ark.  497,  1  S.  W. 
774;  A..  T.  &  S.  F.  By.  Oo.  T.  Baker,  21  Okl. 
51,  95  Paa  433,  16  lu  B.  A.  (N.  S.)  825; 
Clark  T.  St  Ll  ft  8.  F.  B.  Co.,  24  OkL  764, 
108  Pac.  861.  Under  the  doctrine  announced 
in  some  of  these  cases,  notwithstanding  the 
absence  of  primary  nei^tgence  m  the  part  of 
the  company,  the  negligence  of  Lenahan 
would  not  preroit  the  plalntlflF  from  recov- 
ering If  it  be  shown  Uiat  engineer  Hotdiklss, 
tuy  the  ezerdse  of  reasonable  care  and  pru- 
dence, ml^t  hare  avoided  the  consequraces 
of  the  negligence  of  the  deceased  after  dls- 
coTering  his  perU.  In  the  Haynes  Case,  su- 
pra, the  actiim  was  brought  by  the  plaintiff, 
who  was  nednff  the  railroad  track  as  a  foot- 
path, to  recover  damages  for  being  run  over 
by  a  passing  train.  The  evidence  showed 
that  the  plaintiff,  while  drunk,  started  ont 
to  walk  down  the  railroad  track ;  that  when 
be  had  gone  a  half  mile  be  was,  according  to 
his  own  statemrait,  overtaken  a  blind 
spell,  fell  upon  the  track,  and  knew  no  more 
until  be  was  run  over.  The  court  held: 

"The  railway  company  is  not  rcBponsible,  nn- 
tess  its  trainmen  bad  a  clear  opportunity,  after 
diacoTery  of  the  plamtifTa  peril,  to  avoid  strik- 
ing him. 

Keeping  this  rule  In  mind,  let  us  now  ex- 
amine the  evidence,  with  the  view  of  deter- 
mining its  sufficiency  to  take  the  case  to  the 
jury  on  the  one  material  Issue  of  fact  In- 
volved: Engineer  Hotcbklss  testified  con- 
cerning the  collision  substantially  as  follows: 

"I  reside  in  Pareons,  Kan.,  and  daring  the 
month  of  May,  1908,  I  waa  engineer  on  tram 
No.  5.  known  as  the  'Katy  flyer,*  over  the 
Cherokee  division.  I  have  been  in  the  employ 
of  the  M.,  K.  &  T.  for  31  years  as  engineer 
and  have  been  running  train  No.  5  ever  since 
it  has  been  on  the  road.  I  am  still  a  Ipcomo- 
tive  engineer  for  the  M.,  K.  ft  T.,  but  my  physi- 
cal condition  at  the  present  ia  not  such  that  I 
can  run  a  train.  I  was  the  engineer  on  the 
Flyer  at  the  time  of  the  collision  with  freight 
train  No.  412  on  May  15. 1908.  My  run  extend- 
ed from  Parsona  to  Muskogee.  I  received  order 
No.  34  for  the  movement  of  my  train  at  Wagon- 
er. I  received  it  from  Conductor  Green  and 
also  a  clearance  card.  Order  No.  34  reads  as 
follows:  'No.  8  engine  312  will  wait  at  Wagoner 
until  11:45  a.  m.  for  second  404  engine  562. 
No.  5  will  run  40  minutes  late  Wagoner  to  Mus- 
kogee.* I  received  no  other  orders  at  Wagoner, 
^e  left  Wagoner  at  11:45  a.  ro.,  running  under 
the  order  40  minutes  late.  Train  No.  5  is  a 
first-class  train.   The  fact  tiiat  we  were  rnn- 


ning  late  did  not  change  the  class  of  the  train. 
Under  that  order  the  train  I  was  palling  had 
the  absolute  right  of  way  from  Wagoner  to 
Mu^ogee.  Jesse  W.  Emery  wag  my  fireman. 
We  met  another  train  between  the  Arkansas 
river  bridge  and  Mnskogee.  I  spoke  to  Emery 
as  we  came  oat  of  the  cut  and  saw  this  train. 
We  had  no  conversation  before  that  Nothing 
waa  said  at  the  Arkansas  river  bridge  between 
Emery  and  me.  Coming  out  of  the  Arkansas 
river  bridge,  I  was  making  at  least  60  miles  per 
hour.  I  noticed  some  amoke  along  there,  which 
was  a  usual  occurrence,  because  there  is  an- 
other road  running  along  there  parallel  to  oar 
road,  which  is  known  as  the  M.,  O.  ft  G.  I 
expected  tbt  smoke  was  on  the  other  track,  as  it 
was  a  frequent  occurrence  there.  I  did  not  ex- 
pect to  find  anything  on  our  track,  because  I 
had  absolute  right  I  first  discovered  the  ob- 
struction on  our  track  when  I  was  about  1,000 
feet  south  of  the  Arkansas  river  bridge.  The 
first  thing  I  did  was  to  abut  off  my  engine.  I 
then  applied  my  air  and  gave  the  sander  a  tnm. 
There  waa  nothing  else  that  I  could  do  to  stop 
the  train.  I  turned  the  brake  valve  to  the 
emergency  position;  that  was  all  I  could  do. 
Fireman  Emery  jumped  from  the  engine  about- 
the  engine  length  and  one-half  from  where  we 
collided.  I  received  a  broken  leg,  and  my  neck 
was  badly  hurt  and  I  had  an  enlarged  rupture." 

Several  other  witnesses  corroborated  tbajt 
part  of  the  testimony  of  Engineer  Hotchkiss 
to  the  effect  that  he  turned  the  brake  valve 
to  the  emergency  position;  and  all  parties 
agree  that  this,  together  with  giving  the 
sander  a  turn,  was  all  tbat  could  have  been 
done  to  avoid  the  collision.  Other  evidence, 
which  was  not  seriously  contradicted,  shows 
tbat  when  li^glneer  Hotchkiss  first  discov- 
ered the  approaching  freight  train  he  was 
running  at  the  rate  of  60  miles  an  honr; 
that  the  two  trains  w^e  about  1,200  feet 
apart,  and  that  at  the  moment  of  the  colli- 
sion the  passenger  train  had  slowed  down  to 
about  40  miles  an  honr,  and  the  freight  train, 
which  had  been  running  about  26  or  30  miles 
an  hoar,  had  slowed  down  to  about  16  miles 
an  hour. 

Fireman  Emery  of  the  Flyer  upon  whose 
testimony  counsel  for  plaintiff  principally  re- 
lied to  establish  the  allegations  of  their  pe- 
tition, testified  substantially  as  follows: 

"At  the  time  of  the  accident  I  had  been  fire- 
man on  the  Flyer  for  about  6  years,  and  was  on 
the  Flyer  on  the  day  of  the  collision.  The  steam 
waa  not  altogether  shut  off.  It  was  eased  off 
on  the  throttle,  and  there  was  a  service  applica- 
tion of  the  air.  I  noticed  the  condition  of  the 
track  over  which  the  Flyer  passed.  There  was 
no  sand  on  the  track.  The  engine  was  equip- 
ped with  sand  boxes.  A  service  application  Is 
•Amply  to  slow  down  and  atop  gradually.  The 
emergmcy  application  pieans  to  put  on  tbe  full 
force  of  the  air.  The  train  usuafly  consisted  of 
ten  cars.  With  the  emergency  application  it 
could  have  been  stopped  within  1.000  feet" 

On  cross-examination  he  testifled  mbatan- 

tlally  as  follows: 

"I  was  never  an  engineer,  but  served  as  fire- 
man 0  years.  I  am  not  running  on  the  road 
DOW.  I  never  bad  occasion  to  apply  the  emer- 
gency stop  on  the  Flyer,  and  never  took  the 
train  all  the  way  over  a  division.  I  have  run 
it  for  short  distances,  but  under  the  direction  of 
tbe  engineer.  I  never  did  apply  the  emergency 
brake  only  on  a  single  engine.'* 

As  all  the  witnesses  agree  that  the  proper 
thing  to  do  in  the  drcomstances  was  to  ap- 
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ply  tbe  emergency  brake  and  sand  tbe  rati, 
It  Is  obTlona  that  tl^ere  Is  a  sharp  coDflict  be- 
tween tbe  evidence  of  engineer  Hotcbkiss 
and  tbe  other  witnesses  for  tbe  railway  com- 
'pany  and  Fireman  Emery  as  to  whether  or 
not  this  was  done.  It  is  only  when  the  evi- 
dence, with  all  tbe  inferences  which  the  Jury 
could  justifiably  draw  from  it,  will  be  In- 
sufficient to  support  a  verdict  for  the  plain- 
tiff that  tbe  court  Is  authorized  to  direct  a 
verdict  for  the  defendant;  and.  unless  the 
conclusion  follows  as  a  matt<^r  of  law  that 
DO  recovery  can  be  bad  upon  any  view  that 
can  t>e  properly  taken  of  tbe  facts  which  the 
evidence  tends  to  establish,  the  "case  should 
be  left  to  the  Jury  under  proper  Instructions. 
Cooper  T.  Flesner  et  al.,  24  Okl.  47,  103  Pac. 
1016,  L.  R.  A.  (N.  S.)  1180,  20  Ann.  Cas.  29; 
Harris  et  al.  v.  M.,  K.  A  T.  Ey.  Co.,  24  Okl. 
341,  103  Pac.  758,  24  L.  R.  A.  (N.  S.)  858; 
CbestDUtt-Gibbons  Groc.  Co.  r.  Consumers' 
Fruit  Co.,  44  Okl.  318,  144  Pac.  881.  Apply- 
ing this  rule,  the  evidence  was  sufficient  to 
take  the  case  to  tbe  jury  under  proper  In- 
stmctions.  although  we  believe  the  weight  of 
the  evidence  supported  the  testimony  of  En- 
gineer Hotcbblss. 

[S,  4]  Hie  Instructions  complained  of  Id  the 
next  asdgnment  of  error,  which  we  deem  it 
necessary  to  notice,  read  as  follows; 

"(12)  If  you  find  from  the  evidence  that  train 
No.  412,  upon  which.  Jamee  Lenahan  was  em- 
ployed and  riding  at  tlie  time  of  ills  death,  was 
under  tlie  charge,  supcrvlgion,  and  control  of 
the  conductor,  Robert  Daigh,  and  that  Lenahan 
was  subordinate  to  said  Daigb,  and  subject  to 
bis  orders,  and  that  said  Daigb  ordered  said 
train  No.  412  to  go  oat  upon  the  main  track, 
and  said  Lenaban  in  taking  said  train  oat  upon 
the  said  main  track  was  obeying  the  orders  of 
bis  superior,  jou  may  consider  this  as  tending 
to  show  whether  or  not  James  Lenahan  con- 
tributed, by  bis  own  negligence,  to  the  act  or 
acts  which  caused  his  death." 

"(IG)  Yon  are  further  instructed  that  If  the 
train  orders  were  read  to  Lenahan  and  he  beard 
same  and  understood  their  import,  and  that  be 
then  took  tbe  said  train  ont  upon  the  main  line 
at  a  time  when  be  knew  train  No.  6  was  due 
upon  tbe  same  track  and  coming  in  opposite  di- 
rection, then  you  may  consider  these  facts  as 
tending  to  show  negligence  on  tbe  part  of  the 
said  Lenahan,  and  yon  may  determine  whether 
such  negligence  contributed  to  the  collision 
which  caused  his  death ;  and,  if  you  determine 
that  it  did  so  contribute  to  his  injury  and  death, 
yoa  will  find  to  what  extent  it  so  contributed. 

ill)  The  first  question  for  you  to  determine 
is  whether  or  not  the  defendant  railway  com- 
pany, through  its  agents,  servants,  or  employes, 
except  the  deceased,  James  lenahan,  was  neglir 
gent,  and  timt  through  such  negligence  the  colli- 
sion occurred  between  train  No.  5  and  No.  412, 
and  whether  such  negligence  caused  the  desth 
of  the  said  James  Lenahan.  If  yoa  determine 
this  question  against  the  defendant  railway 
company  and  find  that  it  was  guilty  of  negli- 
gence, then  the  next  question  for  you  to  deter- 
mine is  Whether  or  not  James  Lenahan  was 
guilty  of  negligence  on  bis  part,  whidi  negU- 

Sence  contributed  to  the  collision  and  to  his 
eatb.  If  you  find  that  the  sa\d  James  Lenahan 
was  free  from  negligence  on  his  part  and  did 
not;  by  an  act  or  omission,  contribute  to  the  col- 
lision which  caused  bis  death,  then  your  verdict 
ahoold  be  for  plaintiffs,  and  if  you  further  find 
that  James  Lenahan  was  guil^  of  n^ligeuce, 
and  by  any  act  m  omiasion  of  bis  own  contrib- 
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uted  to  the  cause  which  brought  alMut  his 
deatb.  then  you  may  consider  the  negligence  of 
the  deceased,  James  Lenahan,  for  the  pnrpose 
of  decreasing  the  damages  you  will  allow  to  tbe 
plaintiffs;  and  you  will  decrease  the  damages 
which  you  allow  the  plaintiffs  in  the  proportion 
to  which  James  Lenahan  contributed  to  the  col- 
lision by  negligence  on  bis  part  which  caused  his 
death." 

Instructions  No.  16  and  No.  17>  we  think, 
are  faulty,  as  not  being  applicable  to  the 
precise  case  presented  by  the  pleadings  and 
the  evidence.  As  we  have  stated  elswtaera  In 
this  opinion,  there  can  be  no  doubt  from  the 
evidence  that  EnglDeer  Lenahan,  In  vi<^tIon 
of  tbe  well-kDown  rules  of  tbe  company,  was 
encroaching  upon  tbe  time  of  tbe  Flyer  at 
the  time  tbe  collision  occurred;  that  tbe 
Flyer  was  proceeding  south  pursuant  to  Its 
orders,  and  that  If  there  was  any  actionable 
n^Ilgence  on  the  part  of  Engineer  Hotchkiss, 
it  consisted  wholly  in  not  ecerdsing  reason- 
able care  and  prudence  to  avoid  tbe  conse- 
quences of  Engineer  Lenahan's  negligeuce, 
after  discovering  his  peril.  No  other  act  of 
negligence  on  tbe  part  of  tbe  defendant  Is 
averred,  and  there  was  no  attempt  at  tbe 
trial  to  establish  any  other.  In  Barnsdall 
OU  Co.  T.  Obler,  48  Okl.  651,  150  Pac.  98,  It 
was  held  that  before  tbe  question  of  coutrib- 
utory  negligence  on  tbe  part  of  tbe  plaintiff 
can  arise,  negligence  on  tbe  part  of  tbe  de- 
fendant must  first  be  shown.  If  this  Is  sound 
law,  instructions  No.  16  and  No.  17,  touching 
the  contributory  negligence  of  tbe  deceased, 
should  have  been  omitted. 

Instruction  No.  12  is  objectionable  upon 
another  ground.  There  was  some  evidence 
tending  to  show  that  the  conductor  of  train 
No.  412  ordered  Engineer  Lenahan  to  leave 
the  yards  at  Muskogee  and  go  out  upon  tbe 
main  line.  There  is  a  strong  intimation  in 
instruction  No.  12  that  If  this  were  found  to 
be  BO,  Engineer  Tjenahan  would  be  justified 
In  obeying  tbe  orders  of  his  conductor,  rath- 
er than  those  of  tbe  train  dispatcher  and  the 
rules  of  the  CMnpany.  Certainly  the  Jury 
were  Instructed  to  consider  this  as  tending 
to  show  whether  or  not  Lenahan  contribut- 
ed by  bis  own  negligence  to  tbe  act  which 
caused  his  death.  This  is  an  incorrect  state- 
ment of  the  law.  The  uncontradicted  evi- 
dence was  to  the  clfect  that  the  rules  of  tbe 
ccwnpany  were  binding  upon  tbe  engineer  and 
conductor  alike,  and  that  Engineer  Lenahan 
had  no  right  to  move  bis  train  In  violation 
of  tbe  established  rules  of  tbe  company,  even 
upon  tiie  direct  order  of  his  conductor.  Bale 
105  provides: 

"Both  conductors  and  enginemen  are  responsi- 
ble for  the  safety  of  their  trains,  and  under  con- 
ditions not  provided  for  by  the  rules  must  take 
every  precaution  for  thdr  proteetloD." 

Rale  315  provides: 

"All  trains  win  be  run  under  the  direction  of 

conductors,  except  when  they  confiict  with  rules 
or  involve  risk,  in  which  case  tbe  enginemen 
will  be  held  equally  responsible." 

[S-7]  Rules  similar  to  these  were  consider- 
ed Id  York  v.  Chicago,  M.  &  St  P.  By.  Oo, 
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98  Iowa,  544,  67  N.  W.  574,  where  the  court 
disapproved  the  coDtentlon  that  when  Gra- 
ham, the  engineer,  was  ordered  by  the  con- 
ductor to  start,  he  had  a  right  to  assume  that 
the  conductor  had  some  Inforinatlon  relating 
to  orders  which  justified  them  in  running 
on  02'8  time,  saying  that,  "such  information 
could  only  come  to  Haggerty  (conductor)  in 
the  form  of  orders  from  his  superiors." 
Generally  the  authorities  are  uniform  that 
the  injured  party  cannot  escape  responsi- 
bility for  his  own  act  by  placing  the  responsl- 
MUty  on  another  by  claiming  that  he  was 
acting  under  the  direction  of  another.  Fritz 
V.  M.,  K.  &  T.  Ry.  Co.  (Tex.  Civ.  App.)  30  S. 
W.  85;  Martin  v.  Northern  Pacific  Ry.  Co., 
87  Wash.  91,  l5l  Pac.  113 ;  Baltimore  A  O.  R. 
Co.  V.  Baugh.  149  U.  S.  368,  13  Sup.  Ct.  914, 
37  L.  Ed.  772 ;  Nordqulst  v.  Great  Northern 
Ry.  Co.,  89  Minn.  485,  95  N.  W.  322;  Great 
Northern  Ry.  Co.  t.  Hooker,  170  Fed,  154,  95 
C  C.  A.  410;  M.,  K.  &  T.  Ry.  Co.  v.  Collier, 
157  Fed.  347,  88  C.  C.  A.  127. 

Under  the  next  assignment  of  error  coun- 
sel contend  that  the  trial  court  erred  In  re- 
fusing to  give  the  following  requested  in- 
stmctlons: 

"(12)  You  are  Instructed  that  It  was  the  duty 
of  the  deceased,  James  Lenaban,  to  observe  the 
rules  and  orders  of  the  railway  company  with 
reference  to  the  running  of  his  train.*' 

"(14)  You  are  instructed  that  the  deceased, 
James  Lenahan,  the  engineer  of  the  freight 
train,  was  equally  responsible  with  the  conduc- 
tor of  the  freight  tram  for  the  safety  of  that 
train." 

"(16)  Although  you  may  find  from  the  evi- 
dence that  Conductor  Dafgh  violated  the  rules 
and  orders  of  the  railway  company  with  refer- 
ence to  movement  of  the  freight  train,  the  rail- 
way company  is  not  liable  to  the  plaintiffs  by 
reason  of  Bucb  acts  of  Conductor  Daigb. 

"(17)  Although  you  may  find  from  the  evi- 
dence that  Conductor  Daigb  of  the  freight  train 
was  negligent  in  permitting  the  said  train  to 
go  out  on  the  main  track  in  the  direction  of 
verdark  at  the  time  he  did  permit  said  train  to 
go  out,  the  railway  company  is  not  liable  to  the 
plaintiffs  on  account  of  such  negligent  acta  of 
Conductor  Daigb." 

"(28)  You  are  instructed  that  under  the  evi- 
dence in  this  case  the  passenger  train  had  the 
right  of  way  at  the  time  of  the  collisioD,  and 
that  it  was  the  duty  of  the  employes  in  charge 
of  the  freight  train  to  keep  said  train  out  of  the 
way  of  the  passenger  train." 

From  what  we  have  already  said  in  our  dls- 
cuBslon  of  the  last  assignment  of  error  in  re- 
lation to  the  duty  of  the  raiglneer  to  obey  th^ 
reasonable  rules  of  the  company.  It  follows 
that  Instructions  to  this  ^ect  should  have 
been  given  upon  the  request  of  the  railway 
company. 

On  the  next  assignment  of  error  It  Is  suffi- 
dent  to  say  that  we  have  already  held  the 
applicable  prindple  to  be  that  the  railway 
company  Is  not  respmslble  tinle&s  It  be  shown 
that  Bpgliieer  ^tchklss  had  a  clear  oppor- 
tunity, after  the  dlacoTery  of  Engineer  Len- 
aban'B  peril,  to  avoid  the  colllsioa  In  these 
drcumstances  It  was  not  error  to  Instruct 
the  Jury  as  follows-: 

"You  ore  instructed  that  it  was  the  dnty  of 
engineer  Hotchkiss,  the  engineer  on  train  No.  0, 


to  use  such  precaution  as  an  ordinarily  prudent 
person  would  use  under  like  circumstances  to 
avoid  the  collision,  and  if  you  fiod  from  the  evl- 
deuce  that  the  deceaaed,  Lenaban,  in  pulling  his 
train  out  upon  the  main  track,  was  guilty  of 
negligence,  uiia  would  not  exempt  the  defendant' 
railway  company  from  liability  for  bia  death 
in  the  event  the  evidence  shows  that  the  engi- 
neer on  train  No.  5,  after  discovering  the  posi- 
tioq  of  licnaiian's  train,  did  not  use  such  pre- 
caution ai  an  ordinarily  prudent  person  would 
use  under  like  circumstances  to  avoid  the  colli- 
sion,  and  if  you  find  that  the  death  of  Ijenaban 
would  not  have  happened  if  such  precaution  had 
been  used,  then  you  will  find  tor  the  plaintiffs 
herein  and  against  the  defendant  railway  con^ 
pany.** 

The  only  remaining  assignment  of  error 
we  deem  It  necessary  to  notice  Is  that,  this 
being  a  cause  of  action  arlsln'g  under  the  fed- 
eral Slmployers"  Liability  Act,  the  provision 
of  our  state  Constitution  (section  6,  art.  23, 
Williams'  Constitution),  changing  the  com- 
mon law  as  to  assumption  of  risk  and  con- 
tributory negligence,  are  inapplicable.  The 
contention  Is  that.  In  an  action  commenced 
under  the  federal  Employers*  Liability  Act, 
no  state  law  applies,  as  the  federal  act  covers 
the  entire  field.  We  think  this  is  nndonbted- 
ly  true  as  to  contributory  negligence,  at  least. 
Under  the  Employers'  Liability  Act,  the  f&ct 
that  the  employ^  may  have  been  guilty  of 
contributory  negligence  does  not  constitute 
a  defense  to  the  action,  but  the  damages  shall 
be  diminished  by  the  Jury  In  pn^rtlon  to 
the  negligence  attributable  to  such  empIoy& 
We  think,  therefore,  that  the  jury  should  be 
Instructed  In  pursuance  of  the  federal  stat* 
ate  upon  the  theory  that  contributory  negU- 
gence  Is  not  a  defense,  but  that  the  damages. 
If  any,  shall  be  diminished  by  the  Jury  la 
proportion  to  the  amount  of  negligence  at- 
tributable to  the  Injured  employ^.  In  St  I* 
&  S.  F.  R.  Ca  r.  Snowdeo.  48  OkL  US,  149 
Pac.  1083,  It  was  held: 

"Under  the  federal  Employers*  Inability  Act, 
the  law  of  assumption  of -risk  is  that  of  the  com- 
moa  law,  as  it  existed  prior  to  the  passage  of 
said  act,  except  where  the  common  carrier  vio- 
latoi  the  provisions  of  any  statute  enacted  for 
the  safety  of  ita  employ&s;  and  the  assump- 
tion of  risk,  under  the  facts  in  this  case  [the  in- 
jury not  being  caused  by  any  violation  of  such 
act  providing  for  the  protection  of  employes], 
was  a  question  of  law  for  the  court." 

Generally  on  the  points  now  under  consid- 
eration see  Seaboard  A.  L.  R.  Co.  t.  Horton, 
233  U.  S.  492,  34  Sup.  Ct.  635.  58  L.  Ed.  1002, 
L.  R.  A.  1915C,  1,  Ann.  Cas.  1915B,  475;  Cen- 
tral Vermont  Ry.  Co.  v.  White,  233  U.  S. 
507,  35  Sup.  Ct  865,  58  L.  Ed.  1433,  Ann.  Cas. 
1916B,  252. 

We  think  we  have  noticed  all  the  assign- 
ments of  error  necessary  to  insure  the  avoid- 
ance of  error  In  the  new  trial  of  this  case 
which  we  find  It  necessary  to  grant.  In  our 
Judgment,  there  Is  but  one  Issue  of  fact  to  be 
submitted  to  the  Jury,  and  that  is  whether, 
by  the  exercise  of  reasonable  care  an<J  pm- 
dence,  after  the  deceased  was  discovered  In 
a  place  of  peril,  Engineer  Hotchkiss  could 
have  avoided  the  collision.  In  our  Judsmeut 
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the  great  welgbt  of  the  evidence  Is  agaln&t 
the  finding  ot  the  Jury  on  that  point,  although 
ve  believe  there  Is  evidence  reasonably  tend- 
ing to  Bapport  It  In  these  circiunstaQces, 
as  we  have  seen,  this  being  an  action  at  law. 
ve  are  not  at  liberty  to  set  the  verdict  aside 
on  the  ground  that  it  Is  not  supported  by  thi 
w^ght  itf  the  evidoice.  However,  on  ae- 
connt  of  the  meagemess  of  the  evidence 
to  svroort  the  verdict,  and  our  very  grave 
doubts  as  to  whether  the  accident  could  have 
have  been  averted  by  any  means  within  the 
pbwer  of  Engineer  Hotchkiss  after  he  dis- 
covered the  peril  of  the  deceased,  we  cannot 
escape  the  convlcticm  that  the  mors  we  have 
hereinbefore  pdnted  out  probably  resulted 
in  a  miscarriage  of  Justice. 

For  the  reasons  stated,  the  Judgment  of 
the  court  below  is  reversed,  and  the  canse 
remanded  for  a  new  trlaL  All  the  Justices 
concur. 

IK  Okl.  «o  — 
PAARISH  -v.  SCHOOL  DIST.  NO.  10  et  a1. 
(No.  9m) 

(Supreme  Court  of  Oklahoma.    Nfarch  5.  1918.) 

(Syllabttt  by  the  Court.) 

1.  ArPEAL  AND  EBROB4=>7St(l>— Moor  Ques- 
tion—DisMissAi. 

When  the  gnotlon  resented  by  an  appeal 
bas  become  moot,  the  appeal  will  be  dismimed. 

2.  iNJUNCTioK  «=>22— Acts  Ai-ready  Done. 
A  court  will  not  entertain  an  action  to  eu- 

join  a  party  from  doing  that  which  be  baa  al- 
ready done. 

Error  from  District  Court,  Pawnee  County. 

Action  for  injunction  by  G.  W.  Parrlsh 
against  School  District  No.  19  and  others. 
From  an  order  dlssolring  the  injunction  and 
dismissing  the  case,  after  remand  from  the 
ijupreme  Court,  lAalntifr  brings  error.  Dis- 
missed. 

Shoemaker  ft  Rowe,  of  Pawnee,  for  plain- 
tiff in  error.  Redmwd  S.  Cole,  of  Oklahoma 
City,  for  defendants  In  error. 

BRETT,  J.  The  defendaifts  in  error  move 
to  dismiss  this  a^eal  on  the  ground  that  the 
question  involved  in  the  an>eal  has  become 
moot 

The  facts  are  that  school  district  No.  19 
of  Pawnee  county  in  1916  was  taking  steps 
to  condemn  a  portion  of  the  land  of  plaintiff 
in  error  for  a  site  upon  which  to  erect  a 
school  house.  The  plaintiff  in  error  obtained 
an  inj unction,  perpetually  mjotnlng  the 
sduml  district  fnm  ^oceedtng  further  with 
the  condemnation  proceedings.  The  school 
district  appealed  from  this  Judgmrat,  and  this 
court  reversed  the  same,  and  remanded  the 
cause  fior  further  proceedings.  On  iSAj  7, 
1917,  the  mandate  of  this  court  was  spread  of 
record,  and  the  trial  court  then  took  the  mat- 
ter up  and  altered  Judgment,  dissolving  the 
injunction  and  dismissing  the  case.  Plain- 
tiff In  error  appealed  from  the  Judgment  of 
tiie  ooort  dissolving  the  InJimctiMi,  but  to<* 


no  steps  to  supersede  the  Judgment  After  the 
injunction  was  thus  dissolved,  and  the  Jud^ 
inent  dissolving  It  was  not  superseded,  the 
school  board  proceeded  with  the  'nmdemna- 
tion  proceedings,  had  the  site  condemned,  and 
paid  the  condemnation  money  into  court. 
No  ai>peal  was  taken  from  the  condemnation 
proceedings,  and  the  school  board  have  erect- 
ed and  completed  a  school  building  costing 
some  $15,000  upcm  the  grounds  condrauned. 

[1]  Under  Uiese  conditions,  4he  appeal  now 
pending  can  serve  no  purpose,  and  presents 
only  a  moot  question.  But  the  plaintiff  In 
error  Insists  that  the  question  is  not  moot, 
for  the  reason  "that  the  whole  proceedings 
had  before  the  trial  court  are  void ;  that  the 
court  did  not  have  JurlsdlctlCHi ;  that  the  de- 
fendants In  error  did  not  comply  with  the 
statutes,  •  •  *  and  are  proceeding  under 
a  void  Judgment."  Assuming  without  decid- 
ing that  all  this  is  true,  we  are  unable  to  see 
how  the  pending  action  could  possibly  afford 
the  plaintiff  in  error  any  substantial  r^ef. 
For  a  court  wIU  not  go  through  a  farce  of 
enjoining  a  party  from  doing  that  which  he 
has  already  done.  For  even  though  the  act 
done,  may  have  been  unlawful,  or,  if  lawful, 
done  In  an  Illegal  way,  an  actloa  in  injunc- 
tion could  not  possibly  afford  any  relief  after 
the  act  has  been  accompU^ed. 

[2]  And  even  granting  the  trial  court  in 
the  instant  case  erred  in  dissolving  the  In- 
junction, It  was  nevertheless  dissolved,  and 
the  order  dissolving  it  was  never  superseded ; 
and  thereafter  the  defendant  In  error  pro- 
ceeded to  do,  and  did  do,  the  very  thing  plain- 
tiff In  error  sought  to  enjoin.  Consequently, 
since  the  acts  sought  to  be  enjoined  have  be- 
come an  accomplished  fact,  Injnnotitm  can 
afford  the  plaintiff  In  error  no  relief,  and  the 
question  presented  by  this  anneal  haa  there- 
fore bec(»ne  moot 

The  an>eal  Is  dismisaed.  AU  the  Justices 
concur. 

{«  Okl.  287) 

DWTER  et  at  v.  FARRELI*   (No.  7788.) 
(Supreme  Coait  of  Oklahoma.   July  31,  1917. 
Bdieaiing  Denied  Nov.  20,  1917.) 

(Byllalms  hy  the  Covrt.) 

Appkal  ano  Ebbob  «s»1010(1)— QuaanoNB  of 
Fact— EvinKncs. 
Where  the  issue  presented  in  an  action  at 
law  is  a  question  of  fact,  and  the  judgment  of 
the  court  is  reasonably  supported  by  the  evi- 
dence, the  same  will  not  he  disturbed  upon  ap> 
peaL 

Commissioners'  Opinion,  Division  Kb.  3. 
Error  from  District  Court,  Okmulgee  Coun- 
ty; Earnest  B.  Hu^^es,  Judge. 

Action  by  James  H.  Dwyer  and  others 
against  D.  R  Farrell.  Demurrer  to  answer 
sustained,  and  Judgment  for  defendant  and 
plaintiffs  bring  error.  Affirmed. 

Wm.  M.  Matthews,  of  Okmulgee,  for  plain- 
tiffs in  error.  Ghas.  A  Dickson,  of  Obmol- 
gee,  for  defendant  In  error. 
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HOOKER,  O.  The  plaintiffs  In  error  In- 
stituted this  action  in  the  lower  court  to 
quiet  their  title  to  certain  real  estate,  and 
alleged  In  their  petition  that  the  defendant 
in  error  claimed  some  interest  or  title  to  the 
premises.  That  part  of  the  answer  of  the 
defendant  In  error  neceesary  to  consider  here 
sought  to  Impress  a  Hen  upon  this  real  estate 
to  secure  the  payment  of  an  attorney's  fee 
In  the  sum  of  $2,000. 

It  appears  from  the  record  that  in  the 
year  1912  one  Robert  U  Dwyer,  acting  for 
himself  and  his  coplalntlffs,  employed  the 
defendant  In  error  as  an  attorney  to  quiet 
the  title  to  certain  real  estate  which  had 
passed  to  them  as  the  only  heirs  of  their 
brother,  and  that  the  said  Farrell  had  suc- 
cessfully conducted  said  litigation  as  their 
attorney,  and  had  succeeded  in  having  the 
title  to  this  real  estate  quieted  In  them,  but 
that  a  controversy  arose  between  them  as  to 
the  amount  of  the  f6e  for  the  services  ren- 
dered. The  defendant  In  error  contended 
that  be  had  a  contract  with  them  by  virtue 
of  which  he  was  entitled  to  an  undivided 
one-third  interest  In  the  real  estate  recover- 
ed, hut  this  was  denied  by  the  plaintiffs  in 
error,  and  It  Is  contended  by  them  here  that 
the  defendant  in  error  Is  and  was  entitled 
tmly  to  reasonable  compensation  for  the 
services  performed  by  blm. 

The  lower  court  sustained  a  demurrer  to 
that  part  of  the  answer  of  the  defendant  in 
error  wbldi  sought  to  recover  an  interest  In 
the  real  estate  for  a  fee  upon  the  ground 
that  the  agreement  was -void  as  bdag  with- 
in the  statute  of  fr^ud,  and  no  appeal  was 
taken  from  the  order  of  tlie  court  sustaining 
said  demurrer,  so  this  cause  was  tried  In  the 
court  below  upon  the  sole  qnestlon  as  to  the 
reasonable  compensation  for  the  services 
rendered  by  the  defendant  In  error  to  the 
plaintiff  in  error.  A  question  of  fact  prop- 
erly triable  by  a  jury  was  presented  hy  the 
issues,  but  a  jury  being  waived,  and  the 
cause  having  been  submitted  to  the  court, 
the  finding  of  the  court  Is  entitled  to  the 
same  weight  as  the  verdict  of  a  Jury  proper- 
ly instructed. 

The  value  of  the  property  Involved  In  the 
original  action  Is  fixed  from  $2,000  to  $8,000 
and  the  value  of  the  services  performed  by 
the  defendant  In  error  for  the  plaintiffs  in 
error  is  fixed  from  $300  to  $2,000. 

The  lower  court  heard  the  evidence,  and 
arrived  at  the  conclusion  that  the  property 
Involved  was  reasonably  worth  $4,000,  and 
the  services  performed  by  the  defendant  In 
error  Cor  the  plaintiffs  in  error  were  reason- 
ably worth  the  sum  of  $750.  The  value  of 
these  services  was  purely  a  question  of  fact 
to  be  determined  by  the  court  from  the  evi- 
dence heard.  We  have  carefully  considered 
^hls  evidence,  and  we  are  of  the  opinion  that 
^e  Judgment  of  the  court  is  fairly  supported 
tf  the  evidence  of  the  witnesses,  and  there- 


fore, under  the  established  rule  of  this  court, 
we  are  not  at  liberty  to  disturb  the  judg- 
ment of  the  court  upon  this  finding  of  fact. 
The  evidence  discloses  that  the  fee  was  con- 
tingent, and  the  value  of  tJie  property  was 
a  proper  item  to  consider  in  fixing  the  value 
of  the  services  rendered  by  the  attorney  to 
the  clients  as  well  as  In  determining  the  re- 
sponsibility resting  upon  the  attorney  In  the 
performing  of  those  services. 

The  Judgment  of  the  lower  court  being 
sustained  by  the  evidence,  it  Is  affirmed. 

PER  CURIAM.   Adopted  In  whole. 


C6S  OU.  14) 
TAN  NOT  et  al.  v.  JACKSON  et  at 

(No.  8191.) 

(Supreme  Court  of  Oklahoma.   March  5,  1918.) 

fSyUabut  iy  the  Coart.J 

JunoiCBNT  «=»400  —  .Vacatioh  —  Effsct 
—Title  of  PuBCHAaEs. 
Where  a  party  plaintiff  ohjtained  Judgment  in 
an  action  in  the  district  court  to  Qulet  title,  no 
motion  for  new  trial  having  l>een  filed,  the  t%rm 
adjourned,  and  the  judgment,  having  become 
final,  conveys  land  to  a  purchaser  for  value 
without  notice  of  any  defect  in  tiie  judgment,  va- 
cation of  the  judgment  in  an  independent  acttoa 
under  section  5269,  Rev.  Laws  1810,  on  a  peti- 
tion filed  subsequent  to  the  cmveyance*  doea  not 
divest  the  punuiam  of  hla  title. 

Error  from  District  Court,  JtAinstfUi  Coun- 
ty; J.  H.  Unehangh,  Judge. 

Suit  by  Aaron  Jackson  against  T.  S.  Van- 
diver,  with  amended  petition  making  W.  D. 
IHamond  a  party  defendant,  with  decree  for 
plaintiff,  and  subsequent  petiti<Hi  Vandlver 
and  Diamond  to  vacate  the  judgment,  consol- 
idated with  the  ori^al  action,  and  Judg- 
ment vacating  the  decree,  after  whltdi  Mrs- 
Walter  Van  ifoy  and  others,  grantees  ot 
Jackson,  were  made  parties  defendant  to  the 
consolidated  action,  and  from  a  judgmei^ 
canceling  the  deed  from  Jackson  to  Van  Noy 
and  quieting  title  In  Vandlver  and  Diamond, 
Van  Noy  and  others  bring  error.  Reversed 
and  remanded,  with  directions. 

Cornelius  Hardy,  of  Tishomingo,  for  plain- 
tiffs In  error.  John  T.  Young,  Jotin  J.  Sto- 
baugh.  and  J.  S.  Ratltfl,  all  of  Tishomingo, 
for  defendants  In  etror  Vandlver  and  Dia- 
mond. 

OWEN,  J.  Aaron  Jackson  on  August  27, 
1906,  brought  suit  in  the  district  court  of 
Johnston  county  against  T.  S.  Vandlver  to 
cancel  two  deeds  executed  by  Jackson,  con- 
veying the  lands  in  question  to  Vandlver,  al- 
leging fraud  in  procuring  the  deeds  and  fail- 
ure of  consideration.  Vandlver  filed  answer 
on  the  15th  day  of  September,  1908.  On  June 
14,  1909,  Jackson  filed  an  amended  petltioii 
making  Diamond  a  party,  alleging  that  1m 
was  a  partner  with  Vandlver.  The  case  was 
tried,  and  decree  entered  canceling  the  deeds 
and  quieting  the  title  in  Jack^.  On  Join 
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12, 1911,  VandlTer  and  Diamond  filed  petition 
snder  section  5269,  Rev.  Laws  1910,  to  vacate 
the  Judgment  canceling  the  deeds  from  Jack- 
son to  Vandiver,  alleging  fraud  on  part  of 
counsel  for  Jackson  In  violating  an  agree- 
ment not  to  try  the  case  during  the  term  of 
court  at  vrtaicli  judgment  wa's  rendered.  This 
action  was  docketed  as  case  No.  373  in  the 
district  court,  and  was  consolidated  with  the 
original  action,  case  No.  69.  On  June  26, 
1909,.  12  days  after  the  decree  canceling'  the 
deeds*  from  Jackson  to  Vandiver,  Jackson 
conveyed  the  land  to  Van  Noy.  After  the  ac- 
tloDs  bad  been  consolidated  and  Judgment 
had  t>een  rendered  vacating  the  decree  cancel- 
ing the  deeds.  Van  Noy  was  made  a  party  de- 
fendant to  the  consolidated  action.  Judg- 
ment was  rendered  canceling  the  deed  from 
Af^Bon  to  Van  Noy  and  qnletiDg  the  title 
In  VandlTer  and  Diamond  under  the  deeds 
from  Jackson.  Van  Noy  brings  the  case  here- 
Tbis  case  presents  bnt  one  question  nec- 
essary for  our  determination,  and  that  is 
wbettaer  tbe  Judgment  of  the  district  court 
Tacatlng  its  former  decree  affected  the  rights 
acquired  Van  Noy  uoder  his  deed  from 
Jackson,  execnted  after  tbe  decree  of  can- 
cellation bad  become  final.  It  is  not  contend- 
ed lhat  Van  Noy  bad  any  actnal  knowledge 
of  any  defect  In  the  Judgment  canceling  tbe 
deeds  to  Vandiver  and  quieting  title  In  Jack- 
son. Counsel  insist  tbat  he  is  not  an  Innocent 
purchaser  for  tbe  reason  tbat  under  section 
S274,  Rer.  Laws  1010,  Vandiver  and  Diamond 
had  two  years  in  which  to  institute  proceed- 
ings to  vacate  the  Judgment  quieting  the  title 
4n  Jaclcson,  and  for  that  reason  the  Judgment 
was  not  final  prior  to  the  expiration  of  the 
two  years.  Black  on  Jadgments,  in  defining 
a  final  Judgment,  says: 

"A  final  judgment  is  such  a  judgment  aa  at 
ODoe  pats  an  end  to  the  action  declaring  that 
tbe  plaiDtiff  has  or  lias  not  entitled  himself  to 
recover  the  remedy  for  which  he  suea  Final 
jadgment  means  not  a  final  detenolnation  of  the 
lights  of  parties  with  reference  to  the  subject- 
matter  of  the  litigation,  but  merely  of  these 
rights  with  reference  to  the  particular  suit" 

The  decree  canceling  the  deeds  and  quiet- 
ing title  was  a  final  judgment  determining 
Jackson's  rights  to  the  land.  We  are  not  un- 
mindful of  the  rule  that,  where  one  pur- 
chases p^dente  lite,  he  la  subject  to  all  the 
legal  and  equitable  consequences  of  an  appeal, 
and  must  abide  by  the  consequences  of  a 
reversaL  But  that  rule  has  no  application 
here;  no  steps  having  been  taken  to  prose- 
cute  an  appeal.  The  time  in  which  to  file  a 
motion  for  new  trial  had  expired.  The  term 
at  which  the  judgment  was  rendered  had  ad- 
journed, and  no  proceedings  were  then  p^d- 
tng  to  reverse,  modify,  or  vacate  the  judg- 
ment. While  it  Is  true  Van  Noy  is  charge- 
able with  notice  under  the  statute  that  Van- 
diver and  Diamond  bad  two  years  in  which 
to  bring  a  s^>arate  action  to  vacate  the  judg- 
ment, yet  it  is  not  contended  that  be  bad 
any  notice  tliey  would  institute  aach.  action. 


It  Is  insisted  that,  because  It  did  not  api>ear 
from  the  journal  entry  that  Vandiver  and 
Diamond  were  present  In  person  at  the  trial, 
this  was  sufficient  to  put  Van  Noy  upon  In- 
quiry and  charge  him  with  notice  of  tbe 
fraud  complained  of  and  deprive  him  of  tbe 
rights  of  an  Innocent  purchaser.  The  Journal 
entry  also  recites  the  filing  of  an  answer  and 
other  facts  necessary  to  give  the  court  full 
and  complete  Jurisdiction  to  determine  the 
issues  and  quiet  the  title  in  Jackson.  The 
judgment  was  not  void.  It  was  only  voidable 
as  to  Jackson,  or  his  grantee  with  notice, 
because  of  the  fraud  alleged  on  the  part  of 
counsel  for  Jackson.  A  different  rule  pre- 
vails where  the  Judgment  Is  based  upon  a 
forged  Instrument  or  conveyance.  The  pres- 
ence of  Vandiver  and  Diamond  was  not  nec- 
essary to  confer  jurisdiction.  The  recital 
that  they  were  not  present  in  i)erson  or  by 
attorney  was  not  sufficient,  in  our  opinion, 
to  put  Van  Noy  upon  inquiry  as  to  their  rea- 
son for  not  being  present  It  occurs  to  us 
that,  when  Van  Noy  learned  from  the  record 
that  the  petition  by  Jackson,  alleging  fail- 
ure of  consideration,  was  filed  on  August  27, 
1908,  the  answer  filed  on  the  15th  day  of 
September,  1908,  and  when  the  case  came  on 
for  trial  on  August  14, 1909,  neither  Vandiver 
or  Diamond  appeared  to  person,  he  was  jus- 
tified in  assuming,  If  he  considered  such  cir- 
cumstances at  all,  that  Vandiver  and  Dia- 
mond had  decided  not  to  prosecute  their  de- 
fense further.  This  is  especially  true  when 
we  take  Into  consideration  the  fact  that  Jack- 
son was  in  possession  of  the  land  and  deliv- 
ered possession  to  Van  Noy  under  his  deed. 

Section  5271,  Rev.  Laws  1910,  provides 
that,  where  a  judgment  is  vacated  or  modifi- 
ed on  proceedings  instituted  under  section 
6269,  all  liens  and  securities  obtained  under 
the  judgment  shall  be  preserved  to  the  modi- 
fied judgment.  Under  section  4728  of  this 
statute  a  judgment  rendered  on  service  by 
publication  may  be  vacated  by  motion  any 
time  within  three  years,  but  It  is  also  pro- 
vided by  this  section  the  title  to  any  prop- 
erty, the  subject  of  the  judgment  sought  to 
be  opened,  which  by  it  or  In  consequence  of 
it  shall  have  passed  to  a  purchaser  in  good 
faith,  shall  not  be  affected  by  any  proceed- 
ings under  this  section.  Section  5176  of  this 
statute  provides  that,  where  land  has  been 
sold  In  satisfaction  of  a  Judgment  appealed 
from,  but  not  superseded,  the  title  will  not  be 
affected  upon  reversal  of  the  Judgment  The 
purpose  of  these  statutes  is  to  give  full  faith 
and  credit  to  judicial  sales  and  sales  made 
in  consequence  of  final  judgments.  This  is 
necessary  in  order  to  give  final  judgments  the 
full  faith  and  credit  to  which  they  are  enti- 
tled. These  statutes  do  not  change  tbe  com- 
mon-law rule  that  the  rights  of  innocent  pur- 
chasers under  final  judgments  will  be  protect- 
ed. The  case  of  Howard  v.  Entreken,  24 
Kan.  423,  is  one  In  which  the  rights  of  third 
persons  were  Involved,  having  purchased  un- 
der a  Judgment  bad  on  service  by  pubUcatiwi. 
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After  quoting  the  statute,  which  Is  identical 
with  ours,  It  was  said: 

"We  regard  this  section  and  section  467  of  the 
Code,  as  only  declarations  of  the  previous  com- 
mon-law rale;  and,  like  that  rule,  the^  were 
adopted  to  protect  third  persons  purchasing  un- 
der the  authority  of  a  judgment  or  decree.  They 
apply  to  strangers  to  the  judsment,  who  have 
purchased  under  the  honeBt  belief  that  the  judg- 
ment is  valid.  If  the  judKment  is  afterward  re- 
versed, or  opened  up,  the  defendant  who  has 
lost  his  property  must  look  to  the  plaintiff  for 
redress.'*^ 

In  the  case  of  Gulteau  t.  Wisely,  47  111- 
433,  It  was  held : 

"The  rights  of  third  parties,  acquired  under 
an  erroneous  judgment,  cannot  be  divested  by  a 
subsequent  reversaL" 

In  that  case  the  purchaser  acquired  his 
rights  after  the  Judgment  became  final  and 
prior  to  the  Institution  of  the  proceedings  to 
have  the  Judgment  vacated.  To  the  same  ef- 
fect are  the  cases  of  McJllton  v.  Love,  13  111. 
486,  54  Am.  Dec.  449;  Hubbell  v.  Broadwdl, 
8  Ohio.  120;   Goodwin  v.  Mix,  38  111.  116. 

In  the  case  of  Taylor  v.  Boyd,  3  OWo,  338, 
17  Am.  Dec.  603,  It  was  held : 

"A  party  having  title  to  land  under  decree.  In 
diancery,  conveys  In  good  faith,  before  citation 
on  error  is  served,  a  reversal  of  the  decTM  does 
not  divest  the  purchaser's  title." 

Under  the  procedure  than,  suing  out  the 
writ  of  error  was  held  to  be  in  the  nature  of 
a  new  and  original  suit,  and  for  that  rea- 
son rights  of  persons  acquired  after  the  Judg- 
ment becune  final,  and  before  the  institution 
of  the  new  proceedings  to  vacate  would  be 
protected.  In  the  instant  case  the  proceed- 
ings to  vacate  the  Judgmoit  was  an  inde- 
pmdent  action,  and  an  entirely  dUteroit  case, 
taking  a  differwt  number  on  tiie  docket  fr<Hn 
the  case  in  which  the  decree  quieting  title 
in  JadEson  had  been  rendered.  Original 
process  Issued  to  bring  Jadcson  into  court  in 
that  action.  The  rdative  cSiaracter  of  the 
parties  to  that  action  was  exactly  the  reverse 
of  the  former  action,  and  Judgment  raidered 
in  the  new  acU<«,  although  it  operated  upon 
the  original  cause,  is  nevertheless  a  termina- 
tiffli  aC  the  new  suit*  and  did  not  deprive 
Van  Noy  of  tlie  rights  acquired  in  good  faith 
and  for  value  under  the  Judgmoit  rendered 
in  the  action  between  Jackson  and  Vandiver, 
in  which  title  was  quieted  in  Jackson. 

The  Judgment  of  the  lowor  coart  is  revers- 
ed, and  the  cause  remanded*  with  directions 
to  enter  Judgmoit  quieting  title  in  the  plaln- 
tUTs  in  error.  All  tlie  Justices  concur,  ex- 
c^t  BAINET,  J^  not  participating. 


LOOKABADGH  v.  GOURLBT, 
(Nofl.  8046,  8047.) 
(Supreme  Ooort  of  Oklahoma.  March  S,  191S.) 

(8yliabu$  hp  ihe  Court.) 
Vbndob  and  Puibohaseb  «=»302— Action  fob 

PBICS— In  STAIXUENTS. 

In  a  suit  upon  a  contract  to  sell  and  con- 
vey real  estate,  the  purchase  price  being  paya^ 


ble  In  installments,  It  being  provided  upon  a 
complete  payment  of  the  parchase  price,  the 
vendor  would  furnish  a  good  and  sufficient  war- 
ranty deed,  held,  that  the  vendor  could  maintain 
a  suit  at  law  to  compel  the  payment  of  the  in> 
stallments  of  the  purchase  price  as  they  be- 
came due,  and  this,  notwiuistanding  that  a 
later  paragraph  in-  said  contract  provided  that 
the  vendor  would  execute  and  deliver  to  any 
part  or  subdivision  of  the  property  sold  a  good 
and  sufficient  warranty  deed  any  time  during 
the  penden<T  of  the  contract,  upon  the  pay- 
ment-of  sudi  amount  of  said  sale  in  cakh,  the 
amount  so  paid  not  to  be  less  than  the  propor- 
tional part  of  the  unpaid  balance  due  under  the 
contract  This  clause  being  for  benefit  ot 
the  vendee,  so  that  he  might  adl  any  lot,  block, 
or  subdivision  of  said  tract  upon  paying  for 
that  ^art  In  fall,  would  not  quali^  or  limit 
the  right  of  tiie  vendor  to  compel  payments  ot 
installmentB  of  the  purchase  price  as  they  be- 
came due  under  tiie  nrat  paragraph  ol  the  con- 
tract 

Commissioners'  Opinion,  Division  Na  2. 
Error  from  District  Court,  Oklahoma  Coun- 
ty; Gea  W.  Clark,  Judga 

Action  by  A.  B.  Gonrl^  against  H.  OL 
Lookabangh.  Judgment  for  plainUtr,  and 
defendant  brings  error.  Affirmed. 

Warren  K.  Snyder  and  J.  T.  Dortch,  both 
of  Oklahoma  City,  for  plaintiff  In  error.  A. 
B.  Gourley  and  S.  A.  Horton,  both  at  Okla- 
homa City,  for  dtfendant  in  error. 

WEST,  C  The  petltlou  In  cause  No.  8047 
was  filed  In  the  district  court  of  Oklahoma 
county,  on  the  7th  day  of  Octolwr,  1911, 
defendant  In  error,  seeking  to  recover  three 
installments  alleged  to  be  due  upon  a  con- 
tract for  the  purchase  of  real  estate  situated 
In  Cleveland  county,  state  of  Oklahoma. 
The  contract  calls  for  the  payment  of  $2,000' 
to  be  paid  In  Installments  of  $200  each. 
Cause  No.  84MO  Involves  the  same  proposi- 
tion, being  a  suit  to  recover  another  install- 
ment claimed  under  said  contract,  and  we 
will  consider  both  causes  together,  as  a  dlsv 
position  of  one  disposes  of  the  other. 

A  part  of  the  said  contract  is  as  follows; 

♦'Contract  of  Deed. 

"This  Is  an  a|Teement  made  this  21st  day 
of  February,  1910,  by  and  between  A.  B.  Gour- 
ley ci  Oklahoma  <Mty,  Okl..  psi^  of  tiie  first 
part,  and  H.  0.  Loi^baugh  of  Blaine  connty, 
OkL,  party  of  the  second  part.  Witnesseth : 
That  for  and  in  consideration  of  $250,  two  hun- 
dred and  fifty  dollars,  in  hand  paid  to  the  par- 
ty of  the  first  part  by  tiie  party  of  the  second 
part,  the  receipt  of  which  Is  hereby  acknowl- 
edged, and  for  and  in  consideration  of  the  mn- 
tual  covenants  and  agreements  herein  entered 
into  and  upon  the  complete  payment  to  the 
party  of  the  first  part  of  uie  sum  of  mtaiey  here- 
munder  specified  par^  of  the  first  part  does 
hereby  agree  to  furnish  a  good  and  sufficient 
warranty  deed  to  the  party  of  the  second  part 
the  following  described  tract  or  parcel  of  land 
situated  in  Cleveland  county,  Oklahoma,  to  wit : 
(Description  of  certain  blocks  of  land  In  ESm- 
wood  addition  to  Oklahoma  City.]  And  the  said 
party  of  the  second  part  does  hereby  agree  in 
addition  to  the  payment  of  the  above-specified 
sum  of  money  to  pay  to  the  said  partv  toe  fur- 
ther sum  of  two  thousand  dollars  ($2,000.00}  to 
be  paid  In  installments  of  two  hundred  dollars 
(9S00.00)  each  six  months  until  the  full  sum  oi 
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(92.000.00)  OaiSl  BaTe  been  paid  the  first  pay- 
ment to  be  dne  Anguat  the  Snst,  ISIO,  and  like 
cam  each  six  moDths  therrafter. 

"First  party  agrees  to  execnte  and  deliver 
to  any  part  or  sabdlTision  of  tiie  property  a 
good  and  sufiScieiit  warranty  deed  any  time  dur- 
ing the  pendency  of  this  contract  upon  payment 
to  the  said  first  party  of  the  fuU  amount  of  the 
said  sale  in  cash :  Provided,  however,  the 
amount  so  paid  shall  not  be  less  than  a  pro- 
portional part  of  unpaid  balance  due  under  this 
contract  It  is  further  agreed  and  stipulated 
by  and  between  the  parties  that  time  is  the 
wence  of  this  agreement,  and  upon  default  up- 
on the  party  of  the  second  part  in  payment  of 
two  or  more  payments  the  said  second  part} 
shall  forfeit  to  the  party  of  the  first  part  as 
liquidated  damages  any  such  sum  or  sums  as 
may  have  been  paid  under  this  agreement  and 
all  other  rights  and  interests  accruing  to  said 
second  party  hereinunder." 

The  petition  alleged  ttae  receipt  of  the  first 
payment,  and  that  said  Installments  sued  on, 
not  Inclading  the  final  payment  provided  for 
In  said  aboTe  contract,  were  due  and  judg- 
ment ms  prayed  for  ttae  amount  of  Install- 
ments dne  at  the  time  of  filing  this  suit 

Defendant's  answer  is  as  follows: 

"Answer  of  Defendant  to  Third  Amended 
Petition. 

"Now  comes  the  defendant,  H.  G.  Lookabaugh, 
and  for  his  answer  to  the  plaintiff's  third  amend- 
ed petition  filed  In  the  above-entitled  cause 
says: 

"First  Defendant  denies  each,  every,  all  and 
singular  the  allegations,  averments,  statements, 
charges  and  thinss  set  forth,  stated  or  con- 
tained in  the  plaintiff's  third  amended  petition, 
save  and  except  that  hereinafter  expressly  ad- 
mitted. 

"Second.  Defendant  admits  that  he  made  and 
entered  into  an  agreement  with  the  plaintiff  for 
the  purchase  of  certain  real  estate  described, 
and  says  that  the  contract  that  was  signed  up 
a  substantial  copy  of  the  same  is  attached  to 
plaintilTs  petition;  that  at  the  time  he  made 
the  contract  for  Uie  purchase  of  said  real  es- 
tate that  it  was  specifically  understood  and 
agreed  and  talked  over  with  the  defendant  that 
^e  defmdant  was  to  pay  two  hundred  fifty 
($250.00)  dollars,  and  that  U  he  did  not  make 
any  further  payments,  tiiat  that  was  to  be  the 
measure  of  damages  and  he  waa  to  only  lose  said 
two  handred  and  fifty  ($250.00)  dollars,  or  ac- 
cept the  title  and  oat  the  real  estate,  and 
that  that  was  to  be  the  measure  of  damage  and 
no  further  or  additional  damage  other  than  the 
payments  made  by  him  which  was  to  be  in 
fall;  that  by  mutual  mistake  of  the  parties 
and  because  of  the  ignorance  of  this  defendant 
as  to  the  language  used,  it  being  represented 
to  the  defendant  at  the  time  he  signed  said  con- 
tract that  that  was  the  force  and  effect  of  the 
contract,  and  that  it  was  expressed  the  agree- 
ment of  the  parties  to  the  contract  that  that 
waa  to  be  the  sole  damage,  this  defendant  signed 
the  said  contract  Defendant  says  that  the 
said  contract  does  not  express  the  contract 
made  between  plaintiff  and  defendant,  and, 
therefore,  that  the  same  dould  be  reformed  in 
that  particular  so  that  the  said  contract  should 
read  that  iu  the  event  defendant  should  not 
make  the  full  payments  tiiat  the  measure  of 
damage  and  all  thereof  was  to  be  and  should  be 
the  forfeiture  of  the  payments  made  as  liqui- 
dated damages. 

"Tliird.  Tke  defendant  says  that  tiiie  plain- 
tiff  has  no  title  to  said  real  estate,  and  the 
plaintiff  never  has  at  any  time  tendered  to  this 
defendant  any  deed  or  title  of  any  kind,  and 
has  never  offered  in  any  way  or  manner  to 
perform  the  contract  on  his  part  and  by  reason 
of  the  fact  that  no  title  has  been  tendered  and 
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no  offer  to  perftmn  is  mode,  defwdant  says 

that  under  the  said  contract  and  tiie  law  ap- 
plicable thereto  he  is  not  liable  to  the  plaintiff 
for  any  damages  or  sum  in  addition  to  the  two 
hundred  and  fifty  (f260.0(^  dollars  heretofore 
paid,  receipt  of  which  la  acknowledged  by  the 
contract 

"Fourth.  Defendant  for  further  answer  says 
that  in  this  case  the  plaintiff  heretofore  filed 
an  amended  petition,  which  is  entitled  a  second 
amended  petition,  in  which  the  plaintiff  alleged 
that  the  said  property  and  real  estate  being  the 
real  estate  and  property  referred  to  baa  depre- 
ciated in  value  and  is  not  worth  at  the  time 
said  amended  petition  was  filed  to  exceed  the 
som  of  eight  hundred  and  forty  ($840.00)  dol- 
lars, and  that  the  plaintiff  has  been  damaged 
by  reason  of  the  failure  to  carry  out  said  con- 
tract the  difference  between  the  two  thousand 
($2,000.00)  dollars  and  interest  thereon;  a 
copy  of  which  said  second  amended  petition 
with  a  copy  of  the  contract  for  deed  attached 
which  was  filed  on  tho  2d  day  of  March,  1910, 
together  with  all  indorsements  thereon,  is  here 
referred  to  and  made  a  part  hereof. 

"Fifth.  Defendant  says  that  it  is  provided  by 
section  2850  of  the  statutes  of  the  state  of  Ok- 
lahoma, Revised  Lews  of  Oklahoma  Annotated 
1010,  otherwise  known  as  the  Harris-Day  Code, 
plaintiff's  measure  of  damage,  if  any  he  has,  is 
as  follows: 

"  '2859.  Breach  of  A(freemmt  to  Buy.— Tlie 
detriment  of  an  agreement  to  purchase  an  es- 
tate in  real  property,  is  deemed  to  be  the  ex- 
cess, if  any,  of  the  amount  which  should  have 
been  dne  to  the  seller  under  the  contract  over 
the  value  of  the  property  to  him.' 

"Defendant  says  that  the  property  at  the 
time  said  suit  was  brought  by  the  plaintiff  waa 
and  is  worth  tiie  price  agreed  to  be  paid  there- 
for; that  the  property  has  not  depreciated  in 
value,  and  that  in  no  event  is  the  property 
worth  less  than  what  the  defendant  agreed  to 
pay  for  the  same,  and  that  tho  said  property 
was  worth  to  the  seller,  the  plaintiff  herein, 
at  the  time  said  action  was  brought  and  the 
market  value  of  the  same  was  and  is  worth  the 
price  agreed  to  be  paid  therefor,  and  that  this 
defendant  should  not  be  held  to  do  other  than 
forfeit  the  two  hundred  and  fifty  ($250.00)  dol- 
lars. 

"Sixth.  That  there  is  another  action  pending 
between  plaintiff  and  defendant  wherein  A.  B. 
Gonrley  is  plaintiff  and  H.  G.  Lookabaugh  is 
defendant;  that  the  case  is  pending  in  the  dis- 
trict court  of  Oklahoma  county  against  II.  C. 
Lookabaugh,  and  the  case  is  No.  16138,  aod  it 
involves  this  same  contract  sued  on  in  this  case. 

"Wherefore,  this  answering  defendant  prays 
that  upon  the  final  hearing  hereof  that  the  plain- 
tiff may  be  adjudged  to  take  nothing  by  said 
action;  that  the  contract  set  out  and  pleaded 
by  plaintiff  may  be  reformed  by  the  court  to 
express  the  agreement  and  contract  of  the  par- 
ties, and  that  the  defendant  may  recover  judg- 
ment for  his  costs,  and  plaintiS^s  petition  may 
be  dismissed,  and  that  plaintiff  may  recover 
nothing  thereby,  and  for  such  other  relief  to 
which  the  defendant  may  Aow  himself  entitled 
to  in  the  premises." 

Up<Hi  the  filing  of  apawer  by  defendant  a 
motion  for  judgment  upon  the  pleadings  was 
made  by  the  plaintiff,  and  sustained  by  the 
court  To  review  this  action,  defendant  per- 
fected his  appeal,  and  tfala  court  in  an  opin- 
ion by  Commissioner  Burford,  filed  October 
24,  1016.  reversed  the  lower  court  on  oae 
prc4;K)dtion,  namely,  that  the  petition  did  not 
state  tt  cause  of  action  in  favor  of  plaintiff 
and  against  defendant  This  questlou  is  now 
being  considered  upon  the  petition  for  re- 
hearing filed  by  plaintiff  In  error,  and  the 
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only  question  to  be  determined.  That  is  to 
say,  could  the  plalntlfir  maintain  a  suit  at 
law  to  recover  the  Installments  as  they  fell 
due  under  this  contract  without  tendering  to 
the  defendant  a  deed  to  the  proportionate 
part  of  the  premises  that  the  installment  bore 
to  the  entire  deferred  part  of  the  purchase 
price?  It  will  be  noted  that  the  contract  in 
the  first  paragraph  thereof  provided  that  in 
consideration  of  $250  cash  In  hand  paid,  the 
receipt  of  which  Is  acknowledged,  and  in 
consideration  of  the  further  covenants  and 
agreements  contained  in  the  contract  and  up- 
on the  complete  payment  to  the  party  of  the 
first  part  of  the  purchase  price,  the  plain- 
tiff would  furnish  a  good  and  sufBdent  war- 
ninty  deed  to  the  land  described  in  the  con- 
traL't.  It  was  agreed  that  the  balance  of  $2,- 
<K)0  was  to  be  paid  in  installments  of  $200 
each  six  months,  beginning  on  August  21, 
1010,  until  the  full  $2,000  was  paid.  It  was 
stipulated  in  the  fourth  paragraph,  or  the 
next  to  the  last  paragraph,  that  the  plaintiff 
would  execute  and  deliver  to  any  part  or 
subdivision  of  the  property  a  good  and  sJiiffl- 
clent  warranty  deed  any  time  during  the 
pendency  oC  the  contract  upon  the  payment 
to  plaintiff  the  full  amount  of  said  sale  in 
rash,  provided,  however,  the  amount  so  paid 
would  not  be  less  tlian  the  proportional  part 
of  the  unpaid  balance  due  under  this  con- 
tract 

Upon  the  consideration  of  the  entire  con- 
tract It  seems  perfectly  plain  that  It  was  In- 
tended by  the  purchaser  to  subdivide  said 
tract  of  land  Into  lots,  bloclcs,  and  tracts, 
and  as  we  understand  the  last  above  men- 
tioned paragraph,  it  was  Intended  by  It  to 
provide  that  after  said  tract  had  been  so 
subdivided,  and  the  defendant  found  a  pur- 
chaser for  a  lot,  block  or  subdivision  there- 
of, and  desired  to  have  executed  a  good  and 
sufficient  deed  to  said  purchaser  therefor,  it 
was  agreed  that  the  plaintiff,  after  the  de- 
fendant paid  him  the  amount  of  said  sale  In 
cash,  the  same  not  to  be  less  than  the  pro- 
portional part  of  the  unpaid  balance  due  up- 
on the  contract,  then  plaintiff  would  execute 
a  good  and  snfficlent  deed  to  the  part  of  the 
property  so  sold.  This  being  true,  then  un- 
der tbe  contract  the  plaintiff  was  not  bound 
to  furnish  a  deed  to  any  part  of  the  property 
purchased  until  tbe  entire  purchase  price 
had  been  paid,  unless  the  defendant,  the  pur- 
chaser, should  demand  a  deed  under  the 
fourth  paragraph  of  the  contract,  and  this 
contingency  is  not  nqw  before  us.  If  this  is 
true,  then  under  the  authority  of  Shelton  t. 
WaUace,  41  Okl.  325,  137  Pac  604,  the  syl- 
labus being  as  follows: 

"W.  sold  S.  some  dty  lots;  they  entered  into 
a  written  contract  in  which  S.  agreed  to  pay 
for  the  lots  on  the  installment  plan,  he  giving 
bis  promissory  notes,  due  monthly,  for  the  de- 
ferred payments,  he  also  going  into  [wssession. 
W.  agreed  to  convey  when  all  payments  shouli] 
be  completed.  The  contract  contained  many  oth- 
er pnmsiwis,  among  wbidi  was  one  to  the  ef- 


fect that,  in  case  of  default  on  the  part  of  S. 
in  the  payments,  W.  might  keep  all  money  paid, 
not  as  a  penalty  for  the  breach  of  the  contract, 
but  as  liquidated  damages  for  the  use  of  the 
premises.  S.  decided  to  repudiate  tbe  contract, 
and  refused  to  make  payment  of  Installments. 
W.  sued  on  the  past-due  notes  in  justice  court. 
Held: 

"(a)  That  mich  an  actiw  would  lie  In  W.'s 

favor. 

"(b)  That  such  contract  could  not  be  rescind- 
ed except  by  consent  of  both  parties. 

"(c)  That  W.,  in  jjddition.  miRht  have  specific 
performance  as  against  S.,  but  that  be  was  not 
compelled  to  resort  to  that  remedy  before  en- 
forcing payment,  in  a  court  of  law.  of  the  un- 
paid infftallment  notes. 

"(d>  That  W.  is  not  confined  to  one  action 
for  damages  for  breach  of  contract,  but  that 
that  part  of  tbe  contract  providing  for  the  in- 
stallment notes  was  an  independent  and  not  a 
dependent  or  concurrent  covenaDt,  and,  as  sach, 
could  be  enforced  in  an  Independent  action" 

—and  Ames  V.  Milam.  167  Pac:  041,  the 
fourth  paragraph  of  the  syllabus  being  as 
follows: 

"A  tender  of  a  deed  Is  not  a  conditI<m  pre- 
cedent to  an  acUon  to  enforce  a  vendor's  lien" 
— ^the  plaintiff  could  maintain  a  suit  at  law 
for  the  Installments  of  tbe  purchase  price  as 
they  became  due,  and  would  not  be  required 
to  execute  a  deed,  and  would  therefore  not 
be  required  to  tender  a  deed  until  the  entire 
purdiase  price  was  paid,  or  until  a  suit  was 
instituted  for  tbe  final  Installment  due  under 
said  contract.  These  suits  Involved  Install- 
ments maturing  prior  to  the  final  Installment. 
PlaintUf  would  not  therefore  be  required  to 
make  a  tender  of  a  deed  to  tbe  premises  or 
any  part  thereof  In  order  to  maintain  a  suit 
at  law  for  Installments  of  tbe  purchase  price 
as  they  became  due  under  tjie  contract  prior 
to  suing  for  the  final  Installment  due. 

We  are  therefore  constrained  to  hold  that 
the  proposition  announced  In  the  first  para- 
graph of  tbe  i^llabus  handed  down  by  the 
court  in  this  case,  and  that  part  of  tbe  main 
opinion  reaching  the  conclusion  announced  in 
said  paragraph.  Is  Incorrect  and  misinter- 
preted the  contract  in  this,  to  wit,  that  the 
court  construed  the  contract  to  mean  that 
the  plaintiff  should  execute  a  deed  to  that 
part  df  the  land  as  tbe  Installments  were 
paid;  that  is,  that  proportional  part  of  the 
land  which  the  Installment  paid  for  In  full. 
We  therefore  hold  that  said  opinion  Hereto- 
fore hied  in  this  cause  should  be  modified  lu 
accordance  with  this  opinion.  In  the  former 
opinion  It  was  held,  and  we  concur  therein, 
being  propositions  announced  in  second  and 
third  paragraphs  of  the  syllabus,  that  tbe 
answer  filed  by  defendant  did  not  present  an 
issue  wfaidi  was  a  defense  to  the  cause  of 
action  of  the  plaintiff.  Under  said  opinion 
as  modified  by  this  o^Uiion  we  bold  that  the 
court  was  correct  In  sustaining  the  motion 
for  Judgment  upon  the  pleadings. 

Finding  no  arror  in  the  Judgment  of  Iba 
lower  court,  the  same  is  affirmed. 

PBBOUBIAM.  Ad<^ed  in  wtaolA 
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ST.  UOmS  &  S.  F.  B.  OO.  V.  FIRST  NAT. 
BANK  OF  ELK  CITY  et  aL 
(Noa.  0229.  6230.) 

(Supreme  Court  of  Oklahoma.   Dec.  11,  191T. 
Behearin?  Denied  March  19,  1918.) 

(Sylldbtts  by  the  Court.) 

1.  OARBiEBa  «=189  —  Fbeioht  Bates— Miwi- 
Mvu  Cabload  Rate. 

A  carload  of  broom  corn  moved  oat  of  Elk 
CSty  over  the  Wichita  Falls  &  Northwestern 
Railway  Company  to  Altus,  where  it  was  trans- 
ferred to  the  St.  Louis  &  San  Francisco  Rail- 
road Company  to  be  shipped  to  Wichita,  Kan., 
where  the  same  arrived  in  due  time.  S.  was 
both  the  coDsifinor  and  consignee,  but  instruc- 
tions were  noted  on  the  bill  of  lading  to  no- 
tify the  Western  Warehouse  Company  upon 
its  arrival.  The  bill  of  lading,  with  draft  at- 
tached, was  transferred  by  S.  to  the  plaintiff, 
who  sent  the  same  to  a  bank  at  Wichita  for  col- 
lection, which  refused  to  honor  the  draft  on 
presentation.  Thereupon  the  Western  Ware- 
house Company  sued  S.  and  the  St.  Louis  & 
San  Francisco  Ballroad  Company  in  replevin 
and  recovered  67  hales  of  said  com,  weighing 
l(t.R20  pounds,  whereupon  tipon  payment  of 
freiitht  on  a  minimtim  carload  of  26.560  poands 
at  the  rate  of  47  cents  per  hundredweight  as  not- 
ed on  the  bill  of  lading  issued  by  the  Wichita 
Falls  &  Northwestern  Railway  Co.,  said  57 
bales  were  delivered  to  the  sheriff  anrl  turned 
over  to  tlie  Western  Warehouse  Company, 
Thereafter  S.  offered  to  pay  freight  on  the  bal- 
ance of  said  shipment  of  34  bales  in  excess  of 
the  minimum  carload  rate  already  paid,  at  the 
rate  of  47  cents  per  hundredweight,  and  request- 
ed that  the  same  be  delivered  to  the  Ralls  Com- 
mission Company,  which  the  St.  Louis  &  San 
Francisco  Railroad  Company  refused  to  do,  and 
demanded  freight  on  said  34  bales  at  the  mini- 
mom  carload  rate  of  25,560  pounds,  on  the 
ground  that  the  shipment  belonged  to  S.  and  an- 
other and  was  governed  by  the  proviso  to  rule 
6  of  the  Western  Classification,  which  S.  re- 
fused to  pay,  whereupon  the  St  Louis  &  San 
Francisco  Railroad  Company  advertised  and 
sold  to  the  highest  bidder  said  34  bales,  de- 
ducting from  the  proceeds  thereof  as  freight 
thereon  the  minimum  carload  rate  of  25,560 

Kunda,  and  for  other'-charges,  and  tendered  the 
lance  to  S.  Beld  that  uie  proviso  to  rule  6 
did  not  apply ;  that  the  carrier  bad  no  right  to 
make  the  ovraership  of  the  goods  the  test  by 
which  its  charges  for  carriage  is  to  be  measured, 
and  was  guilty  of  a  conversion  of  the  34  bales. 

2.  OaBBIKBS  «=3l77(4>—  INTBBSTATE  CAKB3BS 
— LlABIUTT. 

Act  Feb.  4,  1887,  c  104,  S  20.  24  StaL  379 
(U.  S.  Comp.  St  1901,  p.  3154),  as  amended  by 
Act  June  1906.  c;  feoi.  34  Stat.  584,  59» 
(U.  S.  Comp.  St  Supp.  1900.  pp.  1149.  1166; 
Comp.  St  1916,  SS  8604a,  8604aa),  imposes  up- 
on an  interstate  carrier  voluntarily  receiving 
property  for  transportation  from  a  point  in  one 
state  to  a  point  in  another  "State' liabilitr  to  the 
holder  of  a  bill  of  lading  for  loss  anywhere  en 
route  with  a  right  when  sued  with  a  connect- 
ing carrier  for  loss  occurring  upon  its  line,  by 
cross-petition  to  recover  over  against  the  eon- 
nectiog  carrier  for  the  amount  of  such  loss  or 
damage  evidenced  by  the  judgment  against  it 

3.  Oakbiebs  4=>133  —  Contbact  —  Loss  or 
Goods— Valuation— Evidence. 

Where  the  shipping  contract  provides  that 
In  ease  of  Iobb  of,  or  damage  to,  the  goods,  the 
amount  of  loss  or  damage  uiall  be  computed  at 
the  value  of  the  goods  at  the  place  of  shipment 
and  evidence  is  admitted,  in  proof  of  loss,  over 
objection  as  to  the  value  of  the  goods  at  the 
place  of  deittea1i<Hit  Md  vtwt. 


(AdditioHttt  Syllabut      BdUortal  Btalf.} 

4.  Cabbiebs  ®=>177(4)  —  Intebstate  Tbanb- 

POBTATION— CaBMACK  AMENDUENT— RBCOV- 
EST  BT  INITIAI.  CaBRIEB  FBOM  CONNBCTINa 
CABSIER— "BEQtraBED  TO  Pat." 
The  words  "required  to  pay,"  aa  used  in 
Oarmaek  Amendment  (Act  Feb.  4,  1887,'  c  104, 
I  20,  24  Stat  386.  as  amended  by  Act  June  29. 
1906,  c  3591,  I  7,  par.  12,  34  Stat  B95  [U. 

5.  Comp.  St.  1916.  i  8604aa]),  authorizing  re- 
covery by  the  initial  carrier  against  the  con- 
necting carrier  of  damages  it  may  be  required 
to  pay  the  shipper  for  loss  or  injury  occurring 
on  the  line  of  the  connecting  carrier,  mean  ask- 
ed to  pay,  or  asked  of  right  and  by  authority  of 
law  to  pay  and  do  not  require  as  a  condition 
precedent  to  recovery  that  it  shall  have  actual- 
ly paid  a  jndgmoit  recovered  against  it  by  the 
shipper. 

Error  from  District  Conrt,  Beckham  Coun- 
ty;  G.  A.  Brown,  Judge. 

Action  by  the  Fh-st  NatlMial  Bank  of  Elk 
City  against  the  Wichita  Falls  &  Northwest- 
ern Railway  Company  and  the  St  Louis  & 
San  Prnncisco  Railroad  Company,  in  which 
the  Wichita  Falls  &  Northwestern  Railway 
Company  filed  cross-petition  against  the  St 
Louis  &  San  Francisco  Railroad  Company, 
asking  a  judgment  over.  Verdict  directed  for 
plaintiff  against  the  Wichita  Falls  &  North- 
western Railway  Company  and  in  favor  of 
it  over  against  the  St  Louis  &  San  Frandsco 
Railroad  Company,  and  the  defendant  the  St 
Louis  &  San  Francisco  Railroad  Company 
brings  error  as  against  plaintiff  and  its  co- 
defendant  and  defendant  the  Wichita  Falls 
&  Northwestern  Railway  Company  brings 
error  as  against  plaintiff  and  its  co-defendant, 
which  cases  were  by  order  of  the  court  con- 
solidated. Reversed  and  remanded  for  as- 
sessment of  damages. 

W.  F.  Evans,  of  St  Louis,  Mo.,  and  R.  A. 
Klelnsctunidt  and  Fred  E.  Suits,  both  of 
Oklahoma  City,  for  plaintiff  In  error.  C.  C- 
Huff,  of  Dallas,  Tex.,  and  Echols  &  Merrill, 
of  Elk  City,  for  defendant  In  error  Wtdiita 
Falls  &  N.  W.  Ry.  Co.  Ledbetter,  Stuart  & 
Bell,  of  Oklahoma  City,  for  defendant  In 
error  First  Nat  Bank  of  Elk  City. 

TURNER,  J.  This  is  an  action  to  recover 
damages  for  the  conversion  of  34  bales  of 
broom  corn,  brought  in  the  district  court  of 
Beckham  county  by  defendant  In  error  First 
National  Bank  of  Elk  City,  against  defendant 
In  error  Wl(jilta  Falls  &  Northwestern  Rail- 
way Company,  and  plaintiff  In  error,  St 
Louis  &  San  Francisco  Railroad  Company. 
The  facts  are  substantially:  That  one  J.  H. 
Seright  delivered  a  carload  of  broom  com  tft 
deflradant  WIchlba  Falls  &  Noithwestem 
Railway  Company  at  Elk  City,  Okl.,  for  shlih 
ment  to  Wichita,  Kan.  Ue  was  both  the  con- 
signor and  consignee  of  the  car,  and  gave 
Instructions,  which  were  noted  on  the  bill 
of  lading,  to  notify  the  Western  Warehouse 
Company,  of  Wichita,  upon  Its  arrival.  The 
freight  rate  upon  said  shipment,  as  noted 
on  the  bill  of  lading,  was  47  cents  per  taun- 
dred  pounds.   The  UU  of  lading  Issued  bj 
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eald  defendant  was  wliat  la  commonly  known 
as  tbe  standard  or  uniform  bill  of  lading. 
The  shipment  moved  out  of  Elk  City  over  the 
line  of  the  Wichita  Falls  &  Northwestern 
Railway  Company  to  Altus,  OUl.,  at  which 
point  tJie  shipment  was  delivered  to  defend- 
ant St  Louis  &  San  Francisco  Railroad  Com- 
pany for  transportation  to  Wichita.  There 
was  apparently  no  delay  in  the  shipment, 
and  the  same  arrived  In  due  time  In  perfect 
order  to  its  destination,  and  the  warehouse 
company  was  notified  of  its  arrival.  In  the 
meantime  Seright  had  drawn  a  draft  on 
the  Western  Warehouse  Company  for  the 
value  of  said  broom  com,  attached  to  which 
was  the  bill  of  lading,  which  was  indorsed 
by  him  to  the  plaintiff.  First  National  Bank 
of  Elk  City,  and  was  transmitted  for  collec- 
tion to  a  bank  In  Wichita.  The  warehouse 
company  refused  to  honor  the  draft  on  pres- 
ontatloD,  but  instituted  replevin  In  the  dis- 
trict court  of  8edgwl<*:  county,  Kan.,  and 
under  said  writ  the  sheriff  of  said  county 
removed  from  the  car  57  bales  of  broom 
com,  weighing  16,820  pounds.  Mr.  Seright 
was  promptly  notified  of  the  r^levln  action. 
Later  that  suit  went  to  judgment,  and  In  a 
telegram  to  the  agent  of  defendant  St  Louis 
&  San  tfancisco  Railroad  Company  Se- 
right instructed  said  company  to  deliver  the 
remaining  34  bales,  weighing  9,740  pounds, 
to  the  Ralls  Commission  Company,  of  Wichi- 
ta, which  the  agent  refused  to  do,  for  the  rea- 
son, he  says,  the  rate  of  47  cents  quoted  by 
the  agent  of  defendant  Wichita  Falls  & 
Northwestern  Railway  Company  and  noted 
on  the  bill  of  lading  did  not  apply,  but  that 
the  shipment  was  governed  by  rule  6  of  the 
Western  Classlflcatlon,  whi<di,  under  the 
construction  given  it  by  said  agent  of  the  St 
Louis  &  San  Francisco  Railroad  CMQpany, 
would  make  that  portion  delivered  to  the 
sheriff  under  the  writ  of  replevin  one  ship- 
ment and  the  portion  remaining  anotiier 
shipment  At  the  time  the  Frisco  delivered 
part  of  this  shipment  to  the  sheriff,  It  coir 
lected  the  freight  upon  a  minimum  carload  of 
broom  corn  of  25,560  pounds.  Mr.  Seright, 
as  agent  of  plaintiff,  went  to  Wichita  and 
offered  to  pay  said  agent  the  proportionate 
amount  of  the  excess  of  the  minimum  carload 
on  the  basis  of  47  cents,  as  originally  noted 
on  the  bill  of  lading  Issued  to  him  by  the 
Wichita  E^Us  &  Northwestern  Railway  Com- 
pany, which  the  agent  of  the  Frisco  declined 
to  accept,  whereupon,  Seright  declining  to 
pay  more,  the  agent  of  the  Frisco  advertised 
and  sold  the  remaining  34  bales,  and,  after 
deducting  the  freight,  according  to  his  con- 
struction of  the  rules  of  the  Western  Class- 
ification, together  with  demurrage  and  other 
charges,  he  tendered  Seright  the  remainder, 
or  $59.84,  which  he  declined  to  aecept,  and 
brought  this  suit 

Plaintiff  contended  that  t^e  Wichita  Falls 
&  Northwestern  Railway  Company  was  li- 
able, under  the  Carmack  Amendment  to  the 
Hepburn  BlU,  as  Initial  carrier,  but  also 


joined  the  connecting  carrier,  St  Ix)xil8  A 
San  Francisco  Railroad  Cranpany  as  defend- 
ant, and  prayed  for  judgment  against  both. 
Defendants  answered  and  admitted  the  bill 
of  lading,  and  defended  the  actlcm  of  the 
agent  of  defendant  St.  Louis  &  San  Fran- 
cisco Railroad  Company  In  refusing  to  de- 
liver the  ^psnent  to  the  Balls  Camnilssion 
Company.-and  the  amonut  of  ? 59.84  was  ten- 
dered in  court  to  plaUtlff.  Defendant  Wi- 
chita Falls  ft  N<»thwest^  Railway  Com- 
pany also  filed  a  crosa-petltlon  against  the 
St  Louis  &  San  Francisoo  BaUroad  Cmn- 
pany,  asking  the  court  In  the  event  iritalntUC 
recovered  Judgmmt  against  It,  for  jadgment 
over  against  the  St  Louis  &  San  Francisco 
Railroad  Company  for  the  amount  thereof. 
At  the  close  of  the  trial,  the  court  directed  a 
ves^lot  In  Hrm  ct  plalntUE  against  the 
Wichita  Falls  &  Northwestern  Railway  Com- 
pany for  f92&fiO,  with  interest  thereon  at  6 
per  cent  from  October  17, 1911,  and  in  tavot 
of  the  \nchita  Falls -ft  Northwestern  Ball- 
way  Company  over  against  the  St  Louis  & 
San  Francisco  Railroad  Ooiqpany  for  a  Uko 
amount.  The  def«idant  St  Louis  ft  San 
[Francisco  Railroad  Company  has  perfected 
its  appeal  against  plaintiff  and  def^dant 
Wichita  Falls  ft  Northwestern  Railway  Com- 
pany, being  cause  No.  6^,  and  defendant 
Wichita  Falls  ft  Northwests  Railway  Com- 
pany has  perfected  its  appeal  against  plaln- 
tlfl  and  defendant  St  Louis  ft  San  Francisco 
Railroad  Oonqiany,  No^  ^30,  which  casea 
have  been,  order  of  this  court,  consoli- 
dated. 

[1]  It  is  cwtended  by  defendant  Wlcbtta 
Falls  ft  Northwestern  Railway  Company  that 
the  court  erred  In  falling  to  instruct  the  jury 
to  return  a  verdict  in  Its  favor,  and  in  per- 
emptorily Instructing  the  Jury  to  return  a 
verdict  against  It  Both  defmdants  contend 
that,  as  it  ultimately  turned  out  that  this 
shtiunent  was  to  be  d^vered  to  two  cm- 
slgnees,  under  two  expense  WXa^  that  rule  0 
of  the  Western  Classification  applied,  and 
that  d^endant  St  Louis  &  San  EYancisco 
Railroad  Company  was  entitled  to  demand 
frei^t  uptm  the  basis  of  two  consignees,  or 
for  two  minimum  carload  shipments.  Sec- 
tion 6  of  the  Western  Classification  provides. 
In  part  as  follows: 

"Carload  freight  will  be  rated  and  charged 
accordiog  to  current  rules  governing  the  maxi- 
mum ana  ininiiaum  weights  of  merchandise  as 
authorized  hy  companies  adopting  this  dasmflca- 
tlon:  •  •  •  Provided,  however,  the  carload 
rate  contained  in  this  classificatioQ  will  apply 
only  upon  shipments  received  in  one  day  from 
one  consignor  under  one  bill  of  lading,  delivered 
under  one  expense  bill  to  one  consignee.  *  •  • 
Carriers'  agents  Trill  not  •  *  •  deliver  less 
than  carload  shipments  in  order  to  effect  the  ap- 
plication of  carload  rates  thereon^  less  than 
carload  rates  will  apply  on  such  shipments." 

It  Is  admitted  that  this  shipment  was  re- 
ceived by  defendant  Wichita  Falls  ft  North- 
western Railway  Company  "in  one  day  from 
one  consignor  under  one  bill  of  lading."  The 
Frisco,  upon  its  arrival,  demanded  freight 
(Ml  these  S4  hales  of  broom  com  at  the  mlni^ 
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mum  carload  rate  of  25,660  pounds,  basing 
such  action  upon  tbelr  construction  of  said 
section  6  of  the  Western  Cla8slflcati(»i,  su- 
pra. The  freight  was  paid  on  a  minimum 
carload  by  the  eherllT  when,  under  the  writ, 
he  took  from  said  car  16,820  pounds,  or  57 
bales.  Mr.  Seright  offered  to  pay  freight  on 
said  34  bales  of  com  upon  the  basis  of  47 
cents  per  hundredweight  on  the  excels  of  tiie 
minimum  carload,  but  this  offer  was  refused, 
and  demand  made  by  the  Frisco  for  frdght 
on  a  minimum  carload.  Otherwise  stated, 
defoidants  contend,  not  that  this  shipment 
was  not  received  in  one  day  from  one  consign- 
or  under  ^one  bill  of  lading,  and  was  not,  by 
the  terms  of  the  blU  of  lading,  to  be  delivered 
under  one  expense  bill  to  one  consignee,  but 
that,  as  part  of  the  shipment,  at  its  destina- 
tion, turned  out  to  be  the  property  of  the 
consignee  and  another  who  seized  his  share 
of  it  in  replevin,  and  thereby  caused  the 
shipment  to  be  split  and  delivered  under  two 
expense  bills  to  two  consignees,  defendants 
were  entitled  to  collect  for  two  minimum 
carload  shipments  under  the  proviso  of  rule 
6.  supra.  Not  so.  When  plaintiff  aggregat- 
ed his  property  with  that  of  the  Western 
Warehouse  Ckimpany  and  shipped  it  as  con- 
signor to  himself  at  Wichita  as  consignee, 
80  as  to  avail  of  a  carload  rate  thereon,  and 
took  a  bill  of  lading  as  above  set  forth,  he, 
as  one  consignee  under  one  expense  bill, 
was  entitled  to  receive  the  shipment  at  its 
destination.  And  the  foct  that  part  of  the 
goods  were  seized  as  stated,  thereby  dis- 
closing part  of  the  shipment  to  be  the  prop- 
erty of' another,  did  not  Justify  the  carrier 
in  demanding  the  charges  complained  of  and 
In  converting  the  property  by  a  sale  thereof 
to  satisfy  the  claim.  This  for  the  reason  that 
the  carrier  has  no  right  to  make  the  owner- 
ship of  the  goods  the  test  by  whlcli  his  charge 
for  carriage  is  to  be  ineasored. 

In  Int.  Comm.  Comm.  t.  Del.,  U  &  W.  R.  B. 
220  V.  S.  235,  31  Sup.  Gt.  382.  65  L.  Ed.  448, 
the  conrt  had  under  c^nstrnciion  certain 
rules  of  the  Offlcial  Classiflcati<m  territory, 
1800,  similar  to  ttae  rule  under  consideration, 
niese  mles,  in  effect,  forbade  the  combina- 
tion of  goods  belonging  to  several  owners 
for  the  purpose  of  a  carload  ^pment,  and 
forbade  therefore,  not  aaiy  Impliedly,  but 
exivessly,  the  comblnaflon  of.  goods  for  the 
purpose  of  carload  rating  by  means  of  for- 
warding agents.   Bole  6B  provided: 

"In  order  to  entitle  a  shipment  to  the  car- 
load rate,  the  quanti^  of  freight  requisite  un- 
der the  roles  to  secure  such  carload  rate  must 
be  delivered  at  one  receiving  station,  in  one 
day,  by  one  consignor,  consigned  to  one  con- 
signee and  destination,  except  that  when  freight 
is  loaded  In  cars  by  conBignor  it  will  be  subject 
to  the  car  service  rules  and  cliargea  of  the  for- 
wardinr  railroad.  *  •  Rule  5B  will  apply 
oa\j  when  the  consignor  or  consignee  Is  the 
actual  owner  of  the  property." 

In  the  spring  of  1907  the  Export  Shipping 
Company,  a  New  Jersey  corporation  doing 
business  In  Chicago  and  in  Mew  Tork,  Ship- 
ped from  CMcago  to  New  Tork*  by  the  severe 


al  railroads  who  were  appellees,  three  cars 
of  freight,  consisting  of  merchandise  belong- 
ing to  various  owners  which  had  been  aggre- 
gated by  the  Export  Company  for  the  pur- 
pose of  shipment,  and  thus  becoming  entitled 
to  the  carload  rate.  The  shipments  conform- 
ed In  all  respects  to  the  rejgnlatlons  of  the 
companies,  except  to  the  extent  that  thoy 
came  under  the  operation  of  the  restrictions 
above  referred  ta  On  the  arrival  of  eadi 
car  In  New  York  the  carrier,  instead  of  col- 
lecting the  carload  rate,  exacted  the  less 
than  carload  rate,  because  of  the  restrictions 
In  question.  In  Angost,  1907,  the  Export 
Company  petitioned  the  Interstate  Oommerc* 
Commission  to  award  it  reparatl<Hi  against 
the  three  carriers  to  the  extent  of  the  differ^ 
ence  between  the  less  tlum  carload  rates, 
wbldi  had  been  exacted,  and  the  sums  which 
wonld  have  been  paid  if  fhe  carload  rate  had 
beoi  demanded.  The  right  to  the  relief  was 
based  upon  the  assertlw  that  an  nnlawtal 
discrimination  had  been  occasioned.  lAe  re- 
strictions created  by  the  rules  were  declar- 
ed Tt^d  and  reparation  was  awarded,  and 
the  carrier  was  commanded  on  or  before  a 
certain  date  to  dralst  from  attempting  to  en- 
force the  restricticHUL  14  Interat  Com. 
Comn.  B.  pp.  422,  437.  In  an  acticm  to  enjoin 
the  enforcement  ot  sa&i  rales,  fbe  circuit 
conrt  restrained  the  commlssiim  from  enforc- 
ing the  order,  and  upon  final  hearing  the  ot- 
der  and  decree  of  the  ctHnmlsslon  was  held 
void.  On  appeal,  the  Siipreme  Court  of  the 
United  States,  In  reversing  the  circuit  court 
and  sustaining  the  order  of  the  commtssltm, 
said: 

"The-  contention  that  a  carrier  when  goods 
are  tendered  to  him  for  transportation  can  make 
the  mere  owncrsliip  of  the  goods  the  test  of  the 
duty  to  carry,  or,  what  Is  equivalent,  may  dis- 
criminate in  fixing  the  charge  for  carriage,  not 
upon  any  difference  inhering  In  the  goods  or 
in  the  cost  of  the  service  rendered  in  trans- 
portinj;  tbcm,  bat  upon  the  mere  circumstaiice 
that  the  shipper  is  or  is  not  the  real  owner  of 
the  goods,  is  so  in  conflict  with  the  obvious  and 
elementary  doty  resting  upon  a  carrier,  and  so 
destructive  of  the  rights  of  shippers,  as  to 
demonstrate  the  unsoimdness  of  the  proposition 
by  its  more  statement.  We  say  this  because 
it  is  impossible  to  conceive  of  any  rational  the- 
ory by  which  such  a  right  could  be  justified  con- 
sistently either  with  the  duty  of  the  carrier 
to  transport  or  of  the  rifcht  of  a  i^ipper  to 
demand  transportation.  This  must  be,  since 
nothing  in  the  duties  of  a  common  carrier  by 
the  remotest  implication  can  be  held  to  imply 
the  power  to  sit  in  judRment  on  the  title  of 
the  prospective  shipner  who  has  tendered  goods 
for  transportation.  In  fact,  the  want  of  founda- 
tion for  the  assertion  of  such  a  power  la  so  ob- 
vious that  in  the  argument  at  bar  its  exist- 
ence is  not  directly  contended  for  as  an  original 
proposition,  but  is  deduced  by  implication  from 
the  supposed  effect  of  some  or  the  provisions  of 
the  second  section  ot  the  act  to  regulate  com- 
merce." 

In  the  syllabus  It  is  said: 

"A  carrier  cannot  make  mere  ownership  of 

Soods  tendered  for  transportation  the  test  of 
\te  duty  to  carry,  nor  may  a  carrier  discrimi- 
nate in  fixing  charges  for  carriage  upon  such 
ownership.  Under  the  act  to  regulate  commerce 
a  carrier  cannot  refuse  to  transport  carload 
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lots  at  carload  rates  because  tha  goods  do  not 
actually  belong  to  one  shipper  or  are  shipped  by 
a  forwarding  agency  for  account  of  others." 

In  Great  Northern  By.  Oo.  v.  O'Connor, 
232  t7.  S.  508,  34  Sup.  Ct  8S0,  68  Ii.  Ed.  703, 
the  court  said : 

"For,  although  the  Boyd  Cranpany  was  a  for- 
warder, engaged  Id  coUectiDg  a  ntiinber  of  smal] 
ehipments  from  various  persons  in  order  to 
fill  a  car  and  obtain  the  lower  rates  applicable 
to  carload  shipments,  yet  the  railroad  company 
was  obliged  to  treat  the  forwarder  as  shipper, 
even  though  thereby  the  carrier  lost  the  benefit 
of  the  higher  rate  which  would  have  been  ap- 
plicable to  separate  and  small  shipments.  Tbis 
was  the  ruling  in  Int  Com,  Comm.  v.  Delaware, 
Lackawanna, &  Western  R.  R,  220  U.  S.  235 
fyi  Sup.  Ct.  392,  55  h.  Ed.  448],  where  it  was 
held  that  the  carriers  were  not  concerned  with 
tho  question  of  title,  but  must  treat  the  for- 
warder as  shipper  and  charge  the  rates  appli- 
cable to  the  quantity  of  freight  tendered  regard- 
less of  who  owned  the  separate  articles.  If 
the  forwarder  was  shipper  for  the  purpose  of 
securing  carload  rates,  it  was  also  shipper  for 
the  purpose  of  classifying  and  valuing,  iu  order 
to  determine  which  tariff  rate  was  applicable." 

[2,  3]  We  are  therefore  of  opinion  that  the 
mere  fact  that  It  ultimately  fell  out  that  this 
broom  corn  belonged  to  the  consignee  and 
another  did  not  Justify  the  St.  Louis  &  San 
Francisco  Railroad  Company  In  raising  the 
freight  rate  on  this  car,  and  attempting  to 
fix  Its  charges  upon  the  basis  of  such  owner- 
ship and  class  this  shipment  as  it  did. 
Hence  the  court,  so  far  disclosed  by  the  rec- 
ord, did  not  err  in  directing  a  verdict  against 
the  defendant  WlcMta  Falls  &  Northwestern 
Railway  Company  *nd  over  against  the  de- 
fendant St  Louis  &  San  Francisco  Railroad 
Company.  This  for  the  reason  that  the 
twentieth  section  of  the  Act  of  February  4, 
1887  (24  Stat,  at  L.  379,  c.  104;  U.  S.  Comp. 
Stat  1901,  p.  3154),  as  changed  by  the  Car- 
mack  Amendment  of  June  29,  1906  (34  Stat 
584,  595,  c.  3691;  U.  S.  Comp.  Stat.  Supp. 
1909,  pp.  1149,  1166),  reads: 

"That  any  common  carrier,  railroad,  or  trans- 
portation company  receinng  property  for  t^na- 
portation  from  a  punt  in  one  state  to  a  point 
in  another  state  uiall  issue  a  receipt  or  bill  of 
lading  therefor,  and  shall  be  liable  to  the  law- 
ful holder  tiiereof  for  any  loss,  damage,  or  in- 
jury to  Budi  property  caused  by  it  or  by  any 
common  carrier,  railroad,  or  transportation  com- 
pany to  which  such  property  may  be  delivered 
or  over  whose  line  or  lines  such  property  may 
pass,  and  no  contract  receipt,  rule,  or  regula- 
tion shall  exempt  such  common  carrier,  railroad, 
or  transportation  company  from  the  liability 
hereby  imposed:  Provided,  that  nothing  in  this 
section  shall  deprive  any  holder  of  such  receipt 
or  bill  of  lading  of  any  remedy  or  right  of  ac- 
tion which  he  has  under  existing  law.  That  the 
common  carrier,  railroad,  or  transportation  com- 

Eany  issuing  sudi  receipt  or  bill  of  lading  shall 
e  entitled  to  recover  from  the  common  carrier, 
railroad,  or  transportation  company  on  whose 
line  the  loss,  damage,  or  injury  shall  have  been 
sustained,  the  amount  of  such  loss,  damage,  or 
injury  as  it  may  be  required  to  pay  to  the  own- 
ers <a  such  proper^,  as  may  be  evidenced  by 
any  receipt,  judgment,  or  transcript  thcreor' 

— which  means,  when  applied  to  the  facts  In 
this  case,  that  the  Wichita  Falls  &  North- 
western may  recover  of  the  St  Louis  &  San 
Francisco  Railroad  Company  such  amount 


ot  damages  "as  It  may  be  required  to  pay 
plalntUT,"  as  evidenced  by  the  judgment  he 
has  obtained  against  the  Wichita  Falls  & 
Northwestern  In  this  case. 

[4]  "Required  to  pay"  does  not  mean  that 
the  Judgment  must  be  paid  as  a  condition 
precedent  to  the  right  to  recover,  as  con- 
tended. "Required,"  when  used  In  this  con- 
nection, means  asked  to  pay  or  asked  of  ri^t 
and  by  authority  of  law  to  pay  (U.  S.  v.  Ar- 
mour &  Co.  [D.  C]  142  Fed.  808,  822),  as  evi- 
denced by  the  judgment  In  this  case  In  favor 
of  plaintiff  and  against  the  Wichita  Falls  & 
Northwestern  Railway  Company,  and  not  by 
the  actual  payment  of  said  judgment  In 
support  of  our  position  that  such  Is  the  prop- 
er construction  of  this  act  In  the  syllabus  to 
Atlautlc  C.  L.  B.  Co.  v.  Riverside  Mills,  219 
U.  S.  186,  31  Sup.  Ct.  164,  55  Ii.  Ed.  167*  31 
L.  R.  A.  (N.  S.)  7,  It  is  said: 

"The  imposition  upon  an  interstate  carrier 
voluntarily  receiving  property  for  transporta- 
tion from  a  point  in  one  state  to  a  pomt  in 
another  state,  of  liability  to  the  holder  of  the 
hill  of  lading  for  a  loss  anywhere  en  route, 
with  a  right  of  recovery  over  against  the  car- 
rier actually  causing  the  loss,  which  is  made 
by  the  act  of  February  4,  1887  (24  Stat,  at 
U  379,  c.  104;  U.  S.  Comp.  SUt  1901,  p. 
3154)  1  20,  as  amended  by  the  act  of  June  29, 
1906  (H  Stat,  at  L.  584,  595,  c.  3591 ;  U.  S. 
Comp.  Stat  Supp.  1909,  pp.  1149,  1166),  in 
spite  of  any  agreement  or  stipulation  limitinK 
liability  to  its  own  line,  is  a  valid  regulation  m 
interstate  commerce." 

We  said  a  while  ago  that  the  court  did 
not  err  In  directing  a  verdict  against  de- 
fendants, as  it  did.  And  such  Is  true,  unless 
he  erred  In  so  doing  on  the  evidence  of  plain- 
tiff, who,  on  the  issue  of  his  measure'  of  dam- 
ages, was  the  only  witness  who  testified  and 
whose  undisputed  evidence  disclosed,  after 
properly  qualifying,  that  the  reasonable  mar- 
ket value  of  his  broom  corn  at  Wichita  at 
the  time  of  Its  arrival  was  $200  per  ton. 
This  evidence  went  In  over  objection  of  de- 
fendants, who  insisted  and  still  insist  that 
ttie  court  erred  In  admitting  the  evidence, 
because,  they  say,  that  the  contract  of  ship- 
ment provides : 

"The  amount  of  any  loss  or  damage  for  which 
any  carrier  is  liable  shall  be  computed  on  the 
basis  of  the  value  of  the  property  *  •  •  at 
the  place  and  time  of  shipment" 

As  the  place  of  shipment  was  Elk  City,  the 
evidence  of  the  market  value  of  the  property 
at  Wichita  was  Inadmissible,  and  the  action 
of  the  court  in  overruling  defendant's  objec- 
tion to  It  and  predicating  a  peremptory  in- 
struction upon  it  was  reversible  error.  In 
Wegener  v.  Chicago  &  N.  W.  R.  Co.,  162  Wis. 
322, 156  N.  W.  201,  it  Is  said: 

"Such  tariffs  and  bill  of  lading  constituted 
t^e  contract  of  shipment,  and  a  stipulaticw 
therein  that  tho  amount  of  any  loss  or  damage 
for  which  the  carrier  was  liable  should  be  com- 
puted on  the  basis  of  the  value  of  the  property 
at  the  place  and  time  of  sbi^ent,  was  valid 
and  binding  upon  the  shipper." 

And  10  C.  J.  388,  says: 

"Where  the  shipping  contract  provides  that  In 
case  of  loss  of,  or  damage  to,  the  goods  the 
amount  of  loss  or  damage  shall  be  oompnted  at 
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tfao  Tain*  of  die  eoods  at  the  place  of  BUpment, 
evidence  as  to  tne  value  of  tbe  coods  at  the 
place  of  destination  is  proper);  excluded." 

See,  also,  Caples  t.  Louisville,  eta,  By. 
Co.,  17  Mo.  App.  14. 

Let  Oie  cause  be  reversed  and  remanded, 
not  for  a  new  trial,  but  for  tbe  assessment 
to  a  jury  of  damages  for  tbe  loss  of  the 
property,  pursuant  to  the  views  herein  ex- 
pressed.  All  tlie  Justices  concur. 


(GS  Okl.  83) 

LANG  LEY  v.  FORD  et  hL  (two  cases). 

(No.  7392.) 

(Supreme  Court  of  Oklahoma,    June  6,  1917. 
Rehearing  Denied  March  19, 1918.) 

(8yllahu$  by  the  Oowri.) 

1.  GUABDIAN  AND  WaBD  <&=»107  —  SAU  OF 

Land— CoLLATEBAL  Attack. 
Where  the  proceedings  of  tbe  county  court 
appointing  a  guardian  for  certain  .minors,  and 
thereafter  ordering  a  sale  of  the  lands  of  said 
minors,  are  regular,  the  record  cannot  be  col- 
laterally attacked  in  an  action  to  foreclose  a 
mortgage  upon  lald  lani^,  executed  by  the  pur- 
chaser at  the  guardian's  sale,  in  tbe  absence  of 
fraud. 

2.  GOAHDIAN  AND  WaBD  «=>112  —  SALE  OT 

Land— MoBTOAGE  Lien— Validity. 
Wbere  all  the  proceedings  are  regular  upon 
their  face,  and  the  purchaser  at  such  guardian's 
sale  executes  a  mortgage  upon  said  lands,  the 
lien  of  tbe  mortgagee  may  not  be  defeated  for 
fraud  affecting  the  sale,  where  tbe  mortgagee  did 
not  participate  therein  or  have  notice  or  knowl- 
edge  thereof, 

3.  Indians  ^>15(1)— Allotments— Restkic- 
TioNs  ON  ALIENATION— Acts  of  Congress. 

All  restrictions  upon  the  alienation  of  tbe 
allotments  of  minor  allottees  of  the  Five  Civil- 
ized Tribes  having  less  than  one-half  Indian 
hlood,  and  the  restrictions  upon  the  alienation  of 
all  lands  except  homesteads  of  said  allottees  en- 
rolled as  mixed  blood  Indians  of  one-half  or 
more  than  one-half  and  less  than  three-fourths 
Indian  blood,  are  removed  by  Act  Cong.  May 
27.  1908,  c.  199.  35  Stat  812. 

4.  GiTABDIAN  AND  WaBD  ^»10S(1)— SaLE  OF 

Wabd's  Land  —  Fbaud  —  Setting  Aside 
Sale. 

Wbere  a  guardian  sells  the  lands  of  bis  ward 
on  a  secret  onderstanding  that  the  purchaser 
will  not  pay  for  same,  and  the  sale  is  confirmed 
by  tbe  court,  and  deed  executed  and  delivered  to 
the  purchaser,  such  facts  constitute  a  fraud  up- 
on toe  estate  of  the  ward,  and  tbe  sale  may  be 
set  aside  in  an  action  by  tbe  ward  against  tbe 
purchaser  or  any  other  person  who  acquires 
rights  in  said  lands  with  knowledge  or  notice  of 
such  secret  fraud. 

5.  Gdabdxan  and  Ward  <e=>99  —  Gtjabd- 
iAii*8  Sale  of  Land— In vauditt— Setting 
Aside  Sale. 

A  sale  by  a  guardian  of  real  estate  belonging 
to  his  wards,  to  his  wife  through  tbe  interposi- 
tion of  a  third  person,  is  not  void  absolutely, 
bat  may  be  set  aside  in  an  action  brought  for 
that  purpose  against  the  purchaser  or  wife  of 
the  guardian  or  some  one  claiming  under  him  or 
her,  with  knowledge  of  the  circumstances  of  the 
■ttle,  or  one  wbo  was  not  a  bona  fide  purchaser 
or  incumbrancer  thereof,  for  good  and  aaffidei^ 
oonslderation.  .and  without  notice. 

6.  Pbincipal  and  Agent  <&=o178(1>— Notice 
to  Agent— Fact, 

One  who  on  behalf  of  a  loan  company,  takes 
■n  applicadon  for  loans,  which  application  is 
required  to  contain  a  detailed  description  of  the 


property  and  tbe  occupancy  thereof,  witb  tbe 
applicant's  statement  as  to  the  condition  of  his 
title,  which  application,  accompanied  by  an 
abstract  showing  tbe  condition  of  the  record  con- 
cemine  the  title  of  the  applicant  to  tbe  property 
offered  as  security  .for  tbe  loan,  is  forwarded 
to  the  company,  where  the  application  and  ab- 
stract is  submitted  to  its  attorney  for  an  opin- 
ion as  to  the  title  of  the  applicant,  and  the  nec* 
essary  papers  prepared  and  sent  to  tbe  person 
taking  the  application  to  secure  the  execution 
thereof  by  the  prospective  borrower,  Is  aeent  of 
the  loan  company,  and  notice  of  all  knowledge 
acquired  by  him  affecting  tbe  subject-matter  of 
the  agency,  while  acting  witiiln  the  scope  of  bis 
authority,  will  be  imputed  to  the  company. 

Error  from  District  Court,  Jefferson  Coun- 
ty ;  Prank  M.  Bailey,  Judge. 

Action  to  foreclose  a  mortgage  by  B.  E. 
Ford  against  James  T.  and  Lula  Rouark, 
with  order  making  Samuel  L.  Langley,  Ma- 
til(}a  Sarah  Langley,  minor,  and  Thomas  H. 
Hays  parties,  and  in  which  J.  B.  Moore  was 
appointed  guardian  ad  litem  for  the  minor, 
consolidated  wltb  action  by  E.  E.  Ford 
against  Clyde  Edward  Langley,  minor,  on 
similar  pleadings  and  issnes.  Judgment  for 
plaintiff  decreeing  foreclosure,  and  motion 
for  new  trial  overruled,  and  the  minors  bring 
error.  Judgment  reversed  and  cause  re- 
manded. 

R.  B.  Brown,  U.  S.  Probate  Atty.,  and  J. 
B.  Moore,  both  of  Ardmore,  for  plaintiffs  In 
error.  Cbarles  B.  Mitchell,  of  Miami,  and 
H.  A.  Kroeger  and  Cottingham  &  Hays,  all 
of  Oklahoma  Glty,  for  defendants  in  error. 

HARDT,  J.  HL  B.  Ford,  as  plaintiff,  com- 
menced an  action  to  foreclose  a  mortgage  up 
on  certain  lands  theretofore  comprising  a  por 
tion  of  tbe  allotment  of  Matilda  Sarah  Lan^ 
1^,  a  Choctaw  Indian  minor,  which  more 
gage  had  been  executed  to  secure  a  note  of 
$1,000,  representing  the  commls^on  for  a 
loan  made  by  tbe  Demlng  Investment  Com- 
pany on  said  premises.  The  defendants 
James  T.  and  Lula  Rouark  filed  an  answer 
In .  which  they  allied  that  the  guardian's 
deed  executed  by  Samuel  L.  Langley,  guard- 
ian of  said  minor,  to  one  Hays,  ai^d  the 
conveyance  from  said  Hays  to  Calcie  Lee 
Langley.  mother  of  said  minor,  were  sham 
and  bogus  trauBactions,  and  each  without 
consideration  supporting  it,  and  made  for  tbe 
purpose  of  defrauding  said  minor  out  of  said 
lands ;  that  said  facts  were  known  to  plain- 
tiff at  the  time  said  mortgage  was  executed, 
or  could  have  been  known  by  the  exercise  of 
care  or  prudence;  and  prayed  an  order  mak- 
ing said  guardian  and  Matilda  Sarah  Lang- 
ley, the  minor,  and  Th(Hnas  H.  Hays,  parties 
to  the  litigation ;  and  further  prayed  that  a 
guardian  ad  litem  be  appointed  to  r^resent 
said  minor:  whereupon  J.  B.  Moore,  Esq., 
United  States  probate  attorney,  was  appoint- 
ed as  guardian  ad  litem  for  said  mbior,  and 
filed  an  answer  and  cross-petition  in  her  be- 
half, alleging  that  she  was  a  member  by  Uood 
of  the  Choctaw  tribe  of  Indians,  was  19 
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years  of  age,  and  had  selected  as  a  portion 
of  her  allotment  tbe  land  described  In  plaln- 
tUTs  petition ;  denied  tlut  plaintiff  acquired 
any  rlgbts  npder  Us  mortgage,  or  that  Hays, 
the  mortgagor,  had  any  Interest  In  said  prem- 
ises which  he  conld  mortgage,  and  challenged 
the  Jurisdiction  of  the  coun^  court  of  Jeff- 
erson coimty  to  appoint  a  guardian  for  said 
minor  for  the  reason  that  at  the  time  of  said 
appointment  said  minor  was  not  a  resident 
of  that  county;  and  alleged  that  said  sale 
was  brought  about  at  the  instance  of  the 
agent  of  plaintiff,  for  the  purpose  of  defraud- 
ing her  out  of  said  lands,  and  that  the  pur- 
chaser at  said  guardian  sale  paid  no  consid- 
eration for  a  deed  thereto,  and  never  took 
possession  of  said  lands,  and  that  the  deed 
from  Hays,  the  purchaser  at  said  guardian's 
sale,  to  Calcle  Lee  Langley,  the  mother  of 
said  minor  and  wife  of  the  pretended  guard- 
Ian,  was  void;  and  prayed  an  order  can- 
celing plaintiff's  mortgage,  the  said  guard- 
ian's deed,  and  the  order  of  the  county  court 
confirming  said  sale.  To  this  answer  and 
cross-petition  plaintiff  filed  reply. 

At  the  same  time  plaintiff  filed  another  ac- 
tion to  foreclose  a  mortgage  upon  certain  lands 
comprising  a  portion  of  the  allotment  of 
Clyde  Edward  Langley,  a  minor,  In  which 
case  similar  pleadings  were  filed,  joining 
identical  issues.  By  order  of  court  these  two 
cases  were  consolidated  and  tried  as  one  in 
the  txlal  court,  and  upon  appeal  have  been 
so  treated.  Judgm^t  was  rendered,  holding 
that  the  conveyances  made  by  the  guardian 
were  TOidable  and  not  void;  that  plaintiff's 
mortgages  were  valid,  and  that  one  L.  W. 
Tarkingtoa  was  the  agent  of  plaintiff  and 
liad  knowledge  of  the  fraud  In  said  guard- 
ian's sale,  but  owing  to  bis  limited  scope  of 
agency,  and  from  the  fact  that  be  participat- 
ed In  tile  fraud,  notice  thereof  would  not  be 
charged  to  plaintiff;  and  judgment  was  ren- 
dered In  favor  of  plaintiff,- sustaining  the  va- 
lidity of  hi?  mortgages,  and  decreeing  a  fore- 
closure thereof,  and  all  othw  conveyances 
were  declared  null  and  void  and  canceled. 
Uotion  for  new  trial  being  filed  and  overrul- 
ed, the  minors  bring  the  case  here. 

LI,  2]  Hie  first  proposition  urged  for  re- 
versal of  tbis  case  is  that  the  county  court 
of  J^erson  county  had  no  Jurisdiction  to 
appoint  a  guardian  for  said  minors  because, 
at  the  time  of  the  allc^^  appointment,  each 
<^  said  minors  were  residents  of  Love  coun- 
ty, and  It  is  contended  that  this  question  can 
be  raised  In  this  proceeding,  which  la  char- 
acterized as  a  direct,  and  not  a  collateral, 
attack.  It  has  been  tadd  a  numbed  of  times 
upon  similar  fbcts  that  the  jurisdiction  of 
the  court  appointing  a  guardian  for  a  mi- 
nor cann<tf  be  raised  In  this  <Aiaracter  of  pro- 
ceeding which  is  held  to  be  a  collateral  at- 
tack. 

In  Baker  v.  Cnreton,  160  ^c.  1090,  It  was 
held  In  a  cross-action  to  quiet  title,  where  it 
appeared  upon  the  face  of  tbe  record  that  the 
minor  appeared  in  court  and  testified  that 


be  was  IS  years  old  and  his  father  and  moth- 
er were  dead,  and  that  ho  notice  was  ^t- 
en  to  any  one  before  making  the  appointment 
of  a  guardian  for  said  minor,  that,  the  conn- 
ty  court  being  a  court  of  general  jurisdiction 
as  to  probate  matters,  it  would  be  presumed 
from  the  tact  of  appolntmrait  that  tbe  court 
heard  further  evidence,  and  found  that  the 
minor  was  in  the  care  of  no  <me  and  had  no 
relatives  residing  in  the  county,  and  that 
there  was  no  one  to  whom  the  Judge  oonld 
give  the  notice  prescribed  by  section  6522, 
Rev.  L.  I&IO,  and  that  the  appointment  was 
good.  And  it  was  further  held  that  tte  rec- 
ords of  the  county  court  could  not  be  col- 
laterally attacked  evidence  aliunde  tbat 
the  minor  was  at  the  time  in  the  care  of 
some  one  and  had  relatives  residing  In  the 
county. 

In  Hathaway  v.  Hoffman,  153  Pac  1S4, 
plaintiffs  brought  an  action  in  ejectment,  and 
In  support  of  their  claim  assailed  tbe  valid- 
ity of  the  records  of  the  county  court  ap- 
pointing a  guardian  for  them,  who  had,  pur- 
suant to  an  order  of  the  court,  sold  and  con- 
veyed the  land  in  controversy  to  defendant's 
grantee,  and  It  was  there  held  that  such  pro- 
ceeding was  a  collateral  attack,  and  tbat  the 
record,  being  one  of  a  court  of  general  juris- 
diction as  to  probate  matters,  could  not  be 
Impeached  by  evidence  aliunde,  and  tbat  tbe 
court  did  right  In  directing  a  verdict  for  4he 
defendant  notwithstanding  the  plaintiffs  had 
Introduced  parol  evidence,  over  objection, 
that  the  minors  for  whom  a  guardian  had 
been  appointed  by  the  court,  at  the  time  of 
the  appointment  resided  in  a  county  other 
than  that  In  which  the  appointment  was 
made,  as  the  evidence  was  held  to  be  incom- 
petent. 

If  It  be  sought  to  distinguish  this  case 
from  the  two  cases  cited  on  the  ground  of 
fraud  in  procuring  the  appointment  by  offer- 
ing false  testimony  In  support  of  tbe  applica- 
tion tor  such  appointment,  the  claim  will 
not  avail  anything ;  for  the  precise  question 
was  presented  in  Scott  v.  Abraham,  159  Pac. 
270,  where  it  was  sought  to  set  aside  a 
guardian's  deed  on  tbe  ground  that  at  the 
time  of  tbe  appointment  the  minors  were  not 
residents  of  tlie  county  in  which  the  appoint- 
ment vras  made.  In  the  opinion  by  Commis- 
sioner Burford  it  was  said: 

"If  we  go  farther,  and  say  that,  dnc«  the  peti- 
tion alleged  nonresidence  of  the  minorB  in  Has- 
kell county,  the  finding  of  the  court  that  they 
did  live  there,  wbich  finding  is  conclusively 

E resumed  (Hathaway  v.  Hoffman,  supra),  must 
ave  been  based  upon  perjured  testimony,  still 
tbe  issue  was  not  triable  in  this  case;  for  it  is 
fraud  or  perjury  aliunde  the  record,  which  may 
be  inquired  into,  and  not  perjury  involved  in  the 
matter  actually  determined  (Brown  v.  Trent  [36 
Okl.  239, 128  Pac.  895];  McElrOd  v.  Adair  [153 
Pac.  ^0]  supra).  Were  it  not  so,  there  would 
be  no  end  of  litigation^  since,  in  every  case 
where  there  was  a  conflict  of  evidence,  toe  ud- 
snccessful  party  would  Immediately  sue  to  set 
atide  tbe  judgment  on  the  ground  that  his  ad* 
veraary  gave  perjured  testimony.** 
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These  decisions  dedare  the  role  wblcb 
has  been  adopted  by  this  court  after  full 
and  matiire  consideration,  and  wMch  lias 
been  adhered  to  eince  the  dedslm  in  Baker 
T.  Cnreton,  and  may  be  said  to  decdare  the 
settled  Tlews  of  Oils  court  upon  the  ques* 
tixma  Involred. 

[S,  4]  It  is  next  urged  that.  InAsmnch  as  the 
lands  embraced  in  plaintiffs'  mortgage  con- 
stituted a  portion  of  the  allotment  of  Indian 
minors,  the  title  thereto  could  not  be  divest- 
ed except  by  proper  proceedings  In  the  coun- 
ty court,  and  that  any  other  attempted  alien- 
ation would  be  nnll  and  void,  and  that  the 
title  thereto  could  not  be  acQulred  by  any 
other  method.  Under  this  proposition  it  Is 
argued  that  minority  constitutes  a  restric- 
tion which  can  only  be  removed  by  a  strict 
compliance  with  the  law  regulating  probate 
sales  of  the  lands  of  minors  In  the  county 
court,  and  that  the  payment  of  the  purchase 
price  was  a  condition  precedent  to  the  pass- 
ing of  title,  and  that  where  the  purchase 
price  has  not  been  paid,  even  though  the  sale 
has  been  ctHiQrmed  and  the  record  in  every 
way  was  regular  and  fair  upon  its  face,  the 
guardian's  deed  would  be  absolutely  void, 
and  it  would  be  Impossible  for  a  person  with- 
out notice  to  acquire  any  rights  therein. 
These  questions  were  presented  and  fully 
considered  In  Allison  v.  Crummey,  166  Pac; 
691  (not  yet  oflQcially  reported),  where  it  was 
held  that  all  restrictions  upon  the  alienation 
of  the  allotments  of  minor  allottees  of  the 
Five  Civilized  Trit)es  having  less  than  one- 
half  Indian  blood,  and  the  restrictions  upon 
the  alienation  of  all  lands  except  homesteads 
of  saM  allottees  enrolled  as  mixed-blood 
Indians  of  one-half  or  more  than  one-half 
and  less  than  three-fourths  Indian  blood, 
were  removed  by  act  of  Congress  of  May  27, 
1908,  c.  199  (35  Stat  L.  pt  1.  312);  and  it 
was  further  held  that  where  a  guardian 
sells  the  land  of  his  ward  in  pursuance  of  an 
order  of  sale  regularly  made,  upon  a  secret 
linderstanding  that  the  purctiaser  shall  pay 
no  consideration  therefor,  and  wbere  such 
sale  was  confirmed  by  the  court  and  a  deed 
executed  and  delivered  to  the  purchaser,  that 
such  facts  constituted  a  fraud  upon  the  es- 
tate of  the  ward,  and  the  sale  ndght  be  set 
aside  in  an  action  by  the  ward  against  such 
purchaser  or  any  other  person  who  acquires 
rl^ts  Id  said  lands  with  notice  of  such  se- 
cret (rand,  and  that,  while  such  sale  was 
voidable  as  to  the  purchaser  or  other  persons 
acquiring  r^hta  ther^  with  notice,  the 
riglits  oi  an  innocent  purchaser  or  incum- 
brancer without  participation  in  or  notice 
of  BDch  fraud  would  be  protected.  That  de- 
cision disposes  of  this  contention  In  the 
Xnvsent  case.  f 

[I]  It  is  also  ui^ed  that  the  deeds  made 
by  fba  guardian  are  void  because  the  sale 
was  in  fact  an  indirect  sale  to  the  guard- 
Ian  through  the  Interpodtlon  of  a  third 
person.    As  to  the  allotments  of  Matilda 


Sarah  Eanifley,  It  appean  tliat  Hays,  flie 
purchaser  at  flie  guardian's  sale,  conveyed 
the  premises  to  Calde  Lee  Longley,  Uie 
mother  ot  said  ndnor  and  the  wife  of  tha 
preteiided  guardian.  Hie  fitcts  in  reference 
to  this  allotment  are  somewhat  similar  to 
the  £acts  in  Burton  t.  Compton.  160  Paa  1060, 
where  the  guardian  sold  the  estate  of  his 
ward  to  his  own  wife,  and  the  deed  was 
held  to  be  YtAd  regardless  ot  the  absence  oC 
fraud,  the  adequacy  ot  price,  or  the  apparent 
r^nlarlty  of  the  proceedings,  on  the  theory 
that  such  transactions  are  prohibited  by  stat- 
ute and  condemned  by  public  policy,  and  that 
one  who  purchased  from  the  vendee  of  a 
guardian's  sale  must  take  notice  at  his  peril 
of  the  authority  of  the  guardian  to  make  the 
sale;  and  whae  suffldent  facts  appear  or 
were  suggested  by  the  record,  In  connection 
with  other  cir<nimstances  broi^ht  to  his 
notice,  to  put  a  reasonably  prudent  man  on 
inquiry,  and  he  neglects  to  make  such  in- 
quiry, he  will  be  held  to  have  actual  knowl- 
edge of  the  channel  through  which  his  gran- 
tor claims  title,  and  that  her  grantor  in  the 
guardian's  deed  under  which  she  held  was 
in  fact  her  husband. 

The  difference  between  that  case  and  the 
one  now  under  consideration  is  that  here 
Langley,  the  guardian,  made  a  conveyance 
to  Hays,  who  paid  no  consideration  therefor, 
and  Hays  reconveyed  to  Calcle  Lee  Langley, 
the  wife  of  the  guardian,  while  In  the  Comp- 
ton  Case  the  guardian  conveyed  directly  to 
his  wife,  and  Burton,  the  purchaser  from  her, 
was  held  to  have  notice  because  of  the 
Identity  in  the  name  of  the  guardian  and 
bis  grantee.  It  is  contended  that  plaintiff 
is  not  put  upon  notice  of  the  relationship 
between  the  guardian  and  Hays,  grantee,  or 
of  the  lack  of  consideration  In  the  convey- 
ance from  the  guardian  to  Hays,  or  from 
Hays  to  the  wife  of  the  guardian,  and  there- 
fore the  case  of  Burton  v.  Compton  is  not 
conclusive.  Mr.  Justice  Brett,  who  wrote 
the  opinion  in  that  case  while  on  the  Com- 
mission, expressly  calls  attention  to  the  fact 
that  the  rights  of  no  innocent  third  person 
had  intervened.  In  Allison  v.  Crummey  the 
guardian  Iiad  executed  a  conveyance  to  a 
third  pers<Hi,  who  had  in  turn  reconveyed  to 
the  guardian,  and  the  contention  was  made 
that  such  deed  was  void  because  it  was  sold 
by  the  guardian  to  himself  Indirectly.  That 
contention  was  rejected,  however,  and  the 
rule  was  declared  to  be  that: 

"A  sale  by  a  gaardian  of  real  estate  belonging 
to  his  ward  to  himself,  throngh  the  interposition 
of  a  third  person,  is  not  void  absolutely,  'but  is 
voidable  In  an  action  brought  to  set  aside  the 
sale  as  against  the  purchaser  or  guardian  or 
some  one  claiming  under  him  with  Imowledge  of 
the  circumstances  of  the  sale,  or  one  who  was 
not  a  b(wa  fide  purchaser  or  incumbrancer  tor 
good  and  sufficient  consideration  and  without  no- 
tice." 

The  present  case  more  nearly  comes  with- 
in flie  role  quoted,  for  here  the  sale  was  not 
direct  to  the  wife  of  the  guardian,  as  In  Bur- 
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ton  V.  Compton,  but  was  to  his  wife  through 
the  interposition  of  a  third  person. 

[8]  The  question  then  remains  whether  the 
plalntltf  had  knowledge  of  or  should  be 
charged  with  notice  of  such  facts  as  wonld 
avoid  the  sale,  or  whether,  on  the  other 
hand,  he  was  an  innocent  Incumbrancer  for 
value  without  such  notice.  The  Demlng  In- 
vestment Company  was  represented  In  se- 
curing the  application  for  the  loan  by  one 
L.  W.  Tarkington  as  local  agent  Plaintiff 
la  an  employ^  of  the  Demlng  Investment 
Company,  and  the  notes  represented  the 
commissions  charged  by  the  Demlng  Invest- 
ment Company  In  addition  to  interest  at  the 
rate  of  6  per  cent  upon  the  principal  amount 
of  the  loan.  It  was  Tarklngtoo's  duty  to 
procure  from  prospective  borrowers  a  writ- 
ten application  which  should  contain  minute 
Information  concerning  the  property  offered 
as  security,  showing  the  description  of  the 
land  and  the  character  and  amount  of  crops 
growing  thereon,  Including  the  kind  and  age 
of  fmlt  trees ;  the  number  of  acres  In  mead- 
ow and  timber;  number  of  acres  In  cultiva- 
tion and  capable  of  being  placed  In  cultiva- 
tion; the  character,  description,  and  age  of 
fences  and  hedges;  the  diaracter,  depth, 
and  quality  of  the  soil;  the  cash  value  of 
the  farm  Improvements ;  when  the  buildings 
were  erected,  together  with  the  material  out 
of  which  constructed ;  the  size  and  descrip- 
tion thereof  In  detail ;  the  amount  of  insur- 
ance on  the  property;  exlstii^  incumbranc- 
es; purpose  for  which  Oie  money  was 
wanted ;  also  the  number  and  value  of  agri- 
cultural Implements  and  live  irt:ock,  and  by 
whom  and  for  what  purpose  the  building 
were  occupied  and  used ;  and  a  statement  by 
the  applicant  of  the  condltloa  of  bis  title 
thereto  and  the  occupancy  of  the  premises. 

It  is  admitted  that,  for  the  purpose  of  pro- 
curing the  application,  Tarkington  was  the 
agent  of  plaintiff;  but  it  Is  contended  that 
the  knowledge  obtained  by  him  should  not 
be  Imputed  to  bis  principal,  because  It  was 
not  within  the  scope  of  Ms  authority  to  ac- 
quire such  information.  This  contention  Is 
without  merit  It  was  within  the  scope  of 
bis  agency  In  procuring  the  application  to 
obtain  information  with  reference  to  all  the 
matters  above  enumerated,  whatever  the 
nature  of  that  informaticm,  which.  In  con- 
nection with  an  abstract  submitted  there- 
with, would  enable  attorneys  for  the  com- 
pany to  pass  upon  the  legal  sufficiency  of 
the  title  in  order  to  permit  the  company  to 
determine  whether  a  loan  should  be  made, 
and  it  was  his  duty  to  communicate  the 
same  to  his  prIndipaL  Allison  t.  Grummey. 
supra. 

Plaintiff  contends,  however,  that  notice  of 
information  acquired  by  Tarkington  should 
not  be  Imputed  to  him,  because  TarklugtoD 
was  acting  for  himself,  and  because  the  cir- 
cumstances clearly  show  that  he  was  en- 
gaged In  a  scheme  to  defraud  plaintiff,  and 


therefore  the  presumption  that  he  would 
communicate  such  knowledge  to  his  principal 
would  not  prevail.  The  rule  which  imputes 
notice  to  a  principal  of  knowledge  acquired 
by  his  agent  relating  to  the  subject-matter 
of  the  agency  while  acting-  as  such  agent  and 
within  the  scope  of  hia  authority.  Is  usu- 
ally based  upon  the  theory  that  It  Is  the  du- 
ty of  the  agent  to  communicate  to  his  prin- 
cipal all  knowledge  acquired  by  him  relat- 
ing to  the  subject-matter  of  the  agency 
which  Is  material  to  the  principal's  Interests 
and  protection,  and  the  presumption  that 
such  knowledge  has  been  communicated  to 
the  principal  in  accordance  with  this  duty. 
This  presumption  does  not  ordinarily  ob- 
tain, however,  where  the  circumstances  are 
such  that  it  is  certainly  to  be  expected  that 
the  agent  will  not  communicate  bis  knowl- 
edge to  the  principal,  as  where  the  agent  is 
acting  on  behalf  of  himself  or  another  and 
adversely  to  his  principal,  or  Is  engaged  In 
some  fraudulent  enterprise,  the  success  of 
which  would  be  impaired  or  defeated  by 
making  such  disclosure  to  the  principal. 
Mechem  on  Agency  (2d  Ed.)  §  1815.  The 
mere  fact  that  the  agent  has  knowledge  of 
fraud  attending  the  transaction  In  which 
be  is  engaged  does  not  prevent  the  general 
rule  from  applying  where  the  agent  Is  acting 
merely  for  his  principal,  and  is  not  commit- 
ting an  independent  fraud  on  bis  own  ac- 
count. Indlanhead  Nat  Bank  v.  Clark,  166 
Uass.  30.  43  N.  E.  912. 

The  notes  sued  upon  were  made  payable 
to  plaintiff  by  the  direction  of  the  Invest- 
ment Company.  It  does  not  appe&r  that  he 
paid  anything  of  value  for  the  notes.  Tark- 
ington was  the  agent  of  tbe  plaintiff  for  the 
purpose  of  securing  said  notes,  and  had  full 
knowledge  of  the  fraud  attending  the  trans- 
action, at  the  time  the  notes  were  executed 
and  transmitted  by  him,  and  when  plaintiff 
sought  to  recover  upon  these  notes,  with  no- 
tice of  such  facts,  he  must  accept  tbe  knowl' 
edge  of  tala  agent,  and  be  bound  thereby  to 
the  same  extent  as  If  the  note  had  been  tak- 
en by  him  In  tbe  light  of  the  knowledge  pos- 
sessed by  Tarkington.  Plaintiff  must  be 
deemed  to  know  what  his  agent  knew,  and 
cannot  retain  tbe  benefits  of  that  agent's 
acts  without  accepting  tbe  consequences  of 
his  knowledge.  He  cannot  be  permitted  to 
obtain  any  greater  rights  from  the  acts  of 
his  agent  tban  if  he  did  the  thing  himself, 
knowing  what  the  agent  knew;  that  is,  he 
cannot  ratify  the  acts  of  the  agent  so  far  as 
beneficial  to  him,  and  repudiate  the  remain- 
der. If  he  accepts  any  benefit  flowing  from 
the  acta  of  the  agent  after  he  Ieuows  and 
appreciates  what  his  agent  has  done,  or  with 
notice  which  the  law  imputes  to  him,  he  will 
not  be  permitted  to  say  that  the  agent  acted 
for  him  In  procuring  the  note,  and  repudiate 
the  agency  when  it  Is  sought  to  impute  to 
him  knowledge  of  facts  affecting  tbe  note  ac- 
quired by  tbe  agent  within  the  scope  of  his 
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anttiOTlt7  and  concerning  tbe  snbject-matter 
tit  tbe  agency.  First  Nat.  Bank  t.  Dunbar, 
118  m.  825,  9  N.  B.  186;  Foacbe  t.  Meiv 
diants*  Nat.  Bank,  110  Ga.  827,  86  M.  B. 
256;  Monis  t.  Georgia  Loan  Co.,  100  Qa. 
12,  34  S.  EI  878.  46  A.  506;  Warren  T. 
Hayes,  74  N.  H.  355,  68  Atl.  193;  Bank  of 
New  Mllford  v.  Town  of  New  Mllford.  36 
Conn,  93 ;  Loring  v.  Brodie,  134  Mass.  453 ; 
Atlantic  Cotton  Mills  t.  Indian  Orchard 
Ullls.  147  Mass.  268,  17  N.  B.  496.  9  Am.  St. 
Bep.  608;  Holden  v.  N.  7.  &  Erie  Bank  et 
al..  72  N.  T.  2S6;  FisbkiU  Savings  Inst  t. 
Bostwlcfc,  19  Hun  (N.  Y.)  854;  Smith  r. 
Eirren,  66  Mo.  App.  a 

Whatever  may  be  tbe  law  with  reference 
to  the  notes  representing  the  principal 
amount  of  the  loan  which  have  been  nego- 
tiated by  tbe  Deming  Investment  Company 
and  are  now  presumably  In  the  hands  ot  an 
bmocent  holder  for  value  without  notice, 
BDd  in  the  due  course  of  business,  plaintiff 
cannot  Invoke  the  rule  relied  upon  and  suc- 
cessfully evade  notice  of  that  knowledge 
possessed  by  his  agent  which  would  defeat  a 
recovery  herein.  Tarklngton  was  not  en- 
gaged In  any  Independent  fraud  on  his  own 
account,  but  when  taking  the  notes  sued 
upon  was  acting  for  plaintiff,  and,  by  suing 
on  the  notes,  plaintiff  has  ratified  that  agen- 
cy with  all  of  Its  consequences. 

Another  question  that  enters  into  this 
case  is  that  tbe  evidence  fails  to  disclose 
that  plaintiff  performed  any  services  in  con- 
nection witb  tbe  loan  or  that  he  paid  any 
consideration  for  the  notes. 

Tbe  Judgment  is  reversed  and  the  cause 
ronanded.  All  tbe  Justices  concur. 


In  re  STATU.   (No.  8322.) 
(Supreme  Court  of  Oklahoma.   March  5,  1018.) 

(Bvltalw*  lur  the  OowtJ 
Apfeai.  and  Bbbob  «s»T73(5)— Bkibfs— Bb- 

Where  plaintiff  in  error  has  completed  his 
record  and  Sled  it  in  this  court  and  has  served 

and  filed  a  brief,  in  compliance  with  the  rules  of 
thia  court,  and  the  defendant  in  error  baa  nei- 
ther filed  a  brief  nor  offered  any  excuse  for  such 
failure,  the  court  is  not  required  to  search  tbe 
record  to  find  sune  theory  upon  which  the  jadg- 
meat  may  be  sustained;  and,  where  the  brief 
filed  appears  reasonabl?  to  sustain  tbe  assign- 
ments of  error,  tbe  court  may  reverse  the  judg- 
ment to  accordance  with  the  prayer  of  the  plain- 
tiff  in  error  or  tbe  rights  of  the  parties. 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  County  Court,  Bryan  Couuty; 
J.  L.  Rappolee,  Jndge. 

Application  of  the  State  of  Oklaboina  for 
confiscation  of  100  gallons  of  whisky,  two 
automobiles,  one  wagon  and  one  team,  one 
wagon  sheet,  and  one  skillet  and  one  set  of 
tog  harness,  with  Interpleader  and  claim  b; 
Mrs.  H.  Mclnnes,  nud  the  Coalgate  State 
Bank.    From  a  Judgment  of  confiscation. 


Mrs.  H.  Mclnnes  brings  error.  BevOTsed 
and  remanded  for  new  trial. 

Ge  rge  Trice,  of  Coalgate,  for  plaintiff  In 

HOOKEB,  O.  The  conntgr  attorney  of  Bry- 
an ootinty  filed  bis  pctltlcHi  duly  verified  In 
the  county  court  of  "Bryan  county  on  Nov^- 
ber  4,  1915,  seeking  to  confiscate  certain  per- 
sonal property,  amcmg  which  was  the  wagon 
and  team  Involved  In  this  appeal. 

Notice  of  hearing  was  served  on  tbe  same 
day  upon  several  parties  in  whose  i>osses- 
sion  the  property  was  found  at  the  time  of 
Its  seizure,  and  on  November  18,  1915,  .one 
Mrs.  H.  Mclnnes  Interpleaded  and  claimed 
the  wagon  and  team  as  her  own,  and  tliat  if 
it  was  being  used  tor  any  purpose  In  viola- 
tion of  law,  it  was  without  ber  knowledge 
and  CMisent,  and  likewise  tbe  Coalgate  State 
Bank  interpleaded  and  asserted  a  mortgage 
lien  upon  the  same,  and  that  it  had  never 
given  its  consent  and  was  without  knowledge 
that  the  same  was  to  be  used  In  violation 
of  law.  Mrs.  Mclnnes  and  the  bank  asked 
that  the  property  be  returned  to  them.  The 
cause  was  tried  by  the  court  without  a  jury, 
and  a  judgment  rendered,  confiscating  said 
property  to  the  state  and  drying  to  Mrs. 
Mclnnes  and  tbe  bank  the  relief  son^t  by 
them. 

The  evidence  flails  to  connect  the  property 
involved  with  any  unlawful  i^ie. 

Mrs.  Mclnnes  has  ai^aled  here  and  has 
briefed  the  questions  of  law  involved,  but 
tbe  county  attorney  has  filed  no  brief,  nor 
offered  any  excuse  for  not  doing  so,  nor  has 
he  sought  any  time  within  which  to  file  one, 
and,  inasmuch  as  the  contentions  urged  by 
the  brief  of  the  attorney  for  the  Interpleader 
seem  to  be  well  taken  and  supported  by  au- 
thority, this  cause  is  reversed  and  remanded 
for  a  new  trial,  on  account  of  the  failure  of 
the  county  attorney  to  brief  said  cause. 

PBR  CURIAM.  Adopted  in  whole. 

^=  (fit  Okl.  288} 

DAVIS  et  aL  v.  FASNSWOBTH  et  sL 
(No.  7033.) 

(Supreme  Court  of  Oklahoma.    Oct  30,  1017. 
Rehearing  Denied  Nov.  20,  1917.) 

(SyllabuB  iy  the  Court.) 

Appeal  and  Ebroe  ^=5882(14)  —  RnwNa  on 
Deicukbbb— Estoppel  to  Assign  Ebror. 
Where  a  demurrer  is  inteniosed  to  the  plain- 
tiff's evidence,  and  his  counsel  annouoces  in  open 
court  that  he  is  willing  that  the  same  should  be 
suBtained,  he  is  estopped  from  assigning  the  rul- 
ing sustaining  the  demurrer  as  error  upon  ap- 
peal. 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  IMstrict  Court,  OktfuHseB 
County;  Geo.  O.  Crump,  Judge. 

Action  by  M.  L.  Davis  and  another  against 
F.  B.  Farnsworth  and  another.  Judgment 
for  defendants,  and  plaintiffs  bring  error. 
Affirmed. 
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Emery  A.  Foster,  of  Cbandler,  for  plain- 
tiffs In  error.  Samuel  L.  O'Bannon  and 
J<^n  li.  Norman,  both  of  Ok^nah.  for  de- 
fendants In  error. 

GALBRAITH,  C.  This  was  an  action  to 
cancel  an  oil  and  gaa  lease  on  account  of 
fraud  In  securing  the  execution  thereof, 
and  for  damages  growing  out  of  the  plac- 
ing such  lease  of  record.  When  the  case 
was  called  for  trial  the  plaintiffs  dismissed 
the  action  so  far  as  the  element  of  fraud 
and  the  relief  of  cancellation  were  concern- 
ed, leaving  their  claim  standing  as  an  ac- 
tion ■  for  danaages.  A  Jury  was  Impaneled 
and  the  plaintiffs  introduced  their  evidence, 
whereupon  the  defendants  demurred  there- 
to, which  demurrer  was  by  the  court  sus- 
tained and  judgment  was  entered  dismiss- 
ing the  action  and  against  the  plaintiffs  for 
costs.  It  is  this  ruling  that  is  complained 
of  by  the  plaintiffs  in  error  on  this  appeal, 
as  will  appear  from  the  following  quotaOoos 
from  the  brief  of  plaintiffs  in  error. 

"By  Mr,  Norman:  Oome  now  the  defendants 
and  demur  to  the  evidence  on  the  grounds  that 
no  cause  of  action  has  been  proven  in  favor  of 
the  plaintiffs  and  against  the  defendants  or  ei- 
ther of  them.  Mr.  Davis  said  there  was  no  fact 
misrepresented  to  him  except  one,  and  that  Mr. 
Miller  told  him  that  be  was  getting  the  lease  for 
Mr.  Farnaworth.  And  you  allege  that  the  lease 
was  taken  in  Mr.  Famsworth's  name,  and  there 
is  no  evidence  that  any  otiieT  person  owns  a 
single  solitary  item. 

"By  Foster:  Yes;  they  admitted  that  In  their 
answer.    Counsel  admitted  it  to  the  jury. 

"By  the  Court:  That  might  be  admitted. 

"By  Mr.  Foster:  That  he  had  an  interest 
in  it. 

"By  Mr.  Foster:  I  am  willing  that  the  court 
sustain  the  demurrer. 
"By  the  Court:  Demorrer  sustained." 

As  to  the  errors  complained  of  the  coun- 
sel says: 

"The  only  error,  if  any  was  committed,  was  in 
sustaining  the  defendanta'  dunurrer  to  plain- 
tiffs' evidence.  The  evidence  on  the  part  of  the 
plainUfb  was  sufficient  to  take  the  case  to  the 
jury." 

It  will  be  seen  from  the  above  excerpt 
that  after  the  demurrer  to  the  evidence  was 
interposed  counsel  for  the  plaintiffs  express- 
ed his  willingness  that  the  same  might  be 
sustained,  in  this,  he  said,  "I  am  willing 
that  the  court  sustain  the  demurrer,"  thus 
InvlUng  the  edition  of  the  coxurt  of  which  he 
complains  on  this  appeal.  This  be  cannot 
do.  He  cannot  consent  that  a  demurrer 
be  sustained  then  assign  It  as  error  on 
appeal.  This  doctrine  Is  so  well  establish- 
ed in  this  jurisdiction  that  it  ought  not 
to  be  necessary  to  dte  authorities  In  sup- 
port of  it  However,  a  few  of  the  cases 
announcing  this  rule  are;  Territory  v.  Coop- 
er, 11  Okl.  689,  6»  Pac.  813;  Wallace  v. 
Duke,  44  Okl.  124.  142  Pac.  308;  Page  v. 
Tryon,  164  Pac.  526;  Pressley  v.  Incorpo- 
rated Town  of  Salllsaw,  154  Pac.  660;  C, 


R.  I.  &  P.  R.  Ca  T.  Norton,  18V  Pac  917; 
St  L.  &  a  F.  R.  Co.  T.  Hodge,  M7  Pa&  GO. 

The  Judgment  ai^aled  from  should  there* 
fore  be  affirmed. 

PER  CURIAM.   Adopted  In  whola 


(68  Okl.  46) 

RICHARDSON  t.  OARR  et  al.    (No.  «482.> 

(Supreme  Court  of  Oklahoma.    Dec.  4,  1917. 
Rehearing  Denied  March  12,  191&) 

f8vUabu9  &y  the  Court.) 

1.  Judgment  «s=»518  —  "Dieect  Attack"  — 
What  CoNBrrrcTES. 

A  "lUrect  attack"  upon  a  jndicial  proceed' 
ing  is  any  attack  within  the  issues  made  by  the 
pleadings  which  has  for  its  purpose  the  annul- 
ment, vacation,  correction,  modification,  declar- 
ing  void,  or  avoiding  the  effect  of  such  proceed- 
ing ;  but  the  questions  raised  by  and  the  effect 
of  such  attack  is  determined  by  the  manner 
of  the  same,  the  time  of  the  same,  the  par- 
ties thereto,  and  the  grounds  therefor,  as  well 
as  by  point  of  the  attack  soecified  by  the  at- 
tacking party  and  the  relief  demanded. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Direct 
Attack.] 

2.  judouent  <cs»518— "ooixatbbai,  attack** 

—What  Constitutes, 
A  "cotlaternl  attack"  upon  a  jndicial  pro- 
ceeding; is  an  objection  incidentally  made  to  the 
same  in  the  course  of  a  subsequent  proceeding, 
which  attack  presents  an  issue  collateral  to  toe 
issue  made  by  the  pleadings  In  the  latter  pro- 
ceedings ;  and  its  effect  is  to  affirm  that  such 
prior  proceedings  are  void  upon  the  face  of  the 
mandatory  record  to  the  case  in  which  they 
were  had  and  to  require  a  decision  as  to  whether 
this  Is  so. 

[Ed.  Kote. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Collater- 
al Attack.] 

3.  Judgment  <g=»51S— Dibect  Attack— Form. 

There  are  different  species  of  direct  attack 
upon  judicial  proceedings,  and  each  species  pre- 
sents for  examination  and  correction  only  such 
errors  or  defects  therein  as  the  law  authorizes 
in  the  particular  attack  that  is  made ;  that 
is,  such  errors  and  defects  as  the  law  authoriz- 
es to  be  examined  and  corrected,  in  view  of  the 
manner  of  the  attack,  the  time  of  the  same,  the 
parties  thereto,  and  the  grounds  alleged  uiere- 
for. 

4.  Ejeoiment  «=»1— Natube  or  PBOCEBDnro. 

Where  a  plaintiff  who  has  never  vcduntarily 
parted  with  his  title  to  real  estate  brings  an 
action  to  recover  the  same  under  section  4492, 
Stats.  1S93  (section  4928,  Rev.  Laws  1910).  and 
couples  therewith  an  allegation  that  certain 
prior  judicial  proceedings  under  which  the  de- 
fendants, who  are  in  adverse  possession,  claim  ti- 
tle, are  void  upon  the  face  of  the  mandatory  rec- 
ord thereof,  and  prays  for  their  cancellation, 
his  suit,  in  so  far  as  it  Is  a  direct  attack  upon 
such  proceedings,  is  in  equity,  and  presents  for 
determination  the  guestion  of  the  validity  of 
such  prior  proceedings  upon  the  face  of  the 
mandatory  record  therein,  and  also  upon  any 
undisputed  fact  shown  without  objection. 
6.  JuDouBNT  «=>518— Coluteeal  Attack- 
Suit  IN  Equity—Issues. 
A  suit  in  equity  attacking  prior  judicial  pro- 
ceedings upon  the  grounds  of  defects  apparent 
upon  the  face  of  the  mandatory  record  mereof 
and  praying  for  the  cancellation  of  such  proceed- 
ings,  although  direct,  presents  no  question  as 
to  such  defects  except  as  to  whether  they  show 
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tiiat  sQch  proceedings  are  j<Ai  upon  the  faM  of 
■oeh  record. 

6.  PBOCBSS    «»86.~  PITSUOATION— NORBfeBI- 

DENTS. 

Under  Bection  3960.  Stats.  (aection 
4722,  Rev.  Laws  191(^,  an  action  brought 
against  a  nonresident  of  the  territory  of  Okla- 
homa  having  property  In  such  territory  to  be 
taken  by  attnchment  is  one  of  a  distinct  and  in- 
dependent class  of  cases  in  which  service  of 
summons  may  be  made  upon  the  defendant  by 
pablieatioii. 

,7.  PKOGXS8  «=s>06<4)  —  PtTBUOATXOn  OW  8VU- 

ifOKS— Aftidavit. 
An  affidavit  for  service  of  summons  by  pub- 
lication under  sections  3950  and  8951,  Stats. 
Ifm  (sections  4722  and  4723.  B«r.  Laws 
1910),  which  shows  that  it  Is  made  in  one  of 
the  class  of  cases  specified  in  the  8rst-mentioned 
section,  and  states  that  the  plaintiCF.  with  due 
diligence,  is  unable  to  make  service  of  summons 
upon  the  defendant  otherwise  than  by  publica- 
tion, is  sufficient  to  support  a  judgment  based 
upon  such  service  by  puolication,  when  attacked 
in  a  subsequent  and  distinct  proceeding  upon 
the  alleged  grounds  that  the  omission  of  such 
affidavit  to  expressly  state  that  the  affiant  did 
not  Imow  and  had  no  reason  to  believe  that 
such  defendant  was  at  the  time  of  his  affidavit 
within  said  territory  rendered  su<A  judgment 
void  upon  the  face  of  the  mandatory  record  in 
such  case,  as  this  omitted  statement  is  Infer- 
able, and  will  be  inferred  from  the  affidavit  as 
made  as  against  such  attack. 

8.  Attachment  e=»3257-IjEVT— Retuen— Dk- 
scBiPTioN  or  Pbopebtt  —  Cube  bt  Judg- 
ment. 

Wbere  the  return  of  a  sherifiF  upon  a  writ 
of  attachment  shows  that  he  levied  the  same  up- 
on lots  of  certain  numbers  in  a  certain  city  in 
a  certain  county  of  Oklahoma  as  the  property 
of  the  defendant  in  such  attachment,  but  omits 
to  show  in  what  block  such  lots  are  situated, 
or  to  otherwise  identify  them  as  against  the  pos- 
flibility  that  such  defendant  may  own  other  lots 
of  the  same  numbers  in  such  city^  such  defect  in 
Budi  description  is  cured  by  the  judgment  of  the 
trial  court  foreclosing  the  attachment  Jien.  and 
describing  said  lots  as  in  a  certain-  block  in 
such  city,  in  which  the  defendant  in  .the  attach- 
ment proceeding  then  owned  lots  of  such  num- 
bers, when  the  subsequent  proceedings,  includ- 
ing the  order  confimung  the  sherlfTs  sale,  and 
the  sheriff's  deed  were  regular  and  fully  describ- 
ed said  lots,  as  against  an  attack  upon  such 
proceedings  in  a  subsequent  and  distinct  pro- 
ceeding upon  the  alleged  grounds  that  such 
prior  proceeding  are  void  nptm  the  face  of  the 
mandatory  record. 

9.  ATTACHMEnT'«s9208,  S22^IlrruBK— Omib- 
SION&— VAUDrrr. 

In  an  attack  upon  attachment  proceedings 
as  void  upon  the  face  of  the  mandatory  record, 
made  in  a  subsequent  and  independent  proceed- 
ing, the  mere  fact  that  a  sheriffs  return  upon 
the  order  of  attachment  in  the  proceeding  at- 
tacked does  not  state  clearly  that,  in  attaching 
certain  lots  in  a  city,  be  fully  complied  with  the 
reqniremeats  of  section  4076,  Stats.  1803'  (sec- 
tion 4820,  Rev.  Laws  1910),  by  leaving  a  copy 
of  the  order  of  attachment  with  the  occupant 
of  such  lots,  or,  if  there  was  no  occupant  in  a 
conspicuous  place  thereon,  does  not  show  want 
of  jurisdiction  in  the  proceedings  attacked,  and 
that  a  sherifTs  deed  in  accord  therewith  is  void. 

(a)  The  testimony  of  the  officer  who  executed 
snch  order  of  attachment,  adduced  in  such  sub- 
■eqoent  proceedings  by  the  party  defending  such 
prior  proceedings  more  than  1&  years  thereaft- 
er, to  the  effect  that  there  was  a  little  dwelling 
house,  at  wbidi  there  were  some  children,  upon 
said  lots,  and  that  he  thought  the  same  were 
occupied  by  a  certain  party  who  was  then  con- 


testing the  attadiment  defendant's  right  to  the 

same  under  Act  Cong.  May  14,  1860,  c.  207.  20 
Stat  109  (U.  S.  Comp.  St.  1901,  p.  1463;  U.  S. 
Comp.  St.  1916,  8  5029),  etc.,  providing  for 
town-site  entries  in  Oklahoma,  and  referring  to 
a  portion  of  his  retnm  whidi  shows  that  he 
could  not  find  the  attachment  defendant  in  his 
couDty,  and  that  he  left  a  copy  of  the  order  of 
attachment  upon  the  premises,  that  he  probably 
posted  the  same  upon  the  front  of  such  dwelling 
house,  as  a  conspicuous  place  upon  said  prem- 
ises, does  not  show  that  he  so  far  failed  to  com- 
ply with  requirements  of  said  section  of  the  stat- 
ute as  to  render  snch  attachment  proceeding 
void  upon  such  attack,  if  his  testimony  must 
be  taken  as  sufficient  to  show  that  said  lots  were 
in  fact  occupied. 

10.  Limitation  or  Actions  ^»119(8)— "Com- 

MENCEMEI^T  OP  ACTION"  —  SeBVICB  OF  PBO- 
0X8S. 

Where  a  petition  and  affidavit  for  service  of 
summons  by  publication  and  affidavit  for  attach- 
ment are  filed,  and  an  order  of  attachment  is 
issued  and  served  upon  the  same  day,  but  the 
first  publication  of  summons  was  not  made  un- 
til the  third  day  thereafter,  such  action  is  deem- 
ed commenced  within  the  meaning  of  the  pro- 
visions of  section  4068,  Stats.  1893  (section 
4812,  Rev.  Laws  1910),  that  *'the  plaintiff  in  a 
civil  action  for  the  recovery  of  money  may,  at  or 
after  the  commencement  thereof,  have  an  attach- 
ment against  the  property  of  the  defendant," 
etc.,  when  tested  by  the  provision  of  section 
3892.  Stats.  1893  (section  4659,  Rev.  Laws 
1910),  where  the  service  of  such  summons  by 
publication  fa  duly  completed. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases.  First  and  Second  Serial,  Com- 
mencement of  Action.) 

11.  ATTACHHSnT  — RbALTT— ATTACBA- 

ble  Intebest. 
Where  &  claimant  of  lots  In  a  town  site  in 
Oklahoma  City  under  the  act  of  Congress  of 
May  14,  1890,  and  other  acts  relating  to  such 
town  -sites  has,  after  all  contests  have  been 
finally  decided  in  his  favor,  been  adjudged  en- 
titled to  such  lots,  and  he  has  paid  all  fees  and 
charges,  although  under  protest,  so  that  noth- 
ing remains  to  be  done  on  his  part  to  entitle 
him  to  a  deed  from  the  proper  town-site  board, 
conveying  said  lots  to  bim,  which  deed  has  been 
duly  executed  by  such  board,  but  delivery  of 
such  deed  to  him  is  withheld  pending  a  decision 
by  the  Department  of  the  Interior  of  the  Unit- 
ed States  upon  his  protest  wainst  the  exaction 
of  such  fees  and  charges  from  bim,  he  has  both 
the  legal  and  equitable  title  to  such  lots,  and 
therefore  an  attachable  interest  in  the  same. 

Error  from  District  Oonrt,  Oklaboma 
County;  George  W.  Clark,  Judge. 

Action  W.  H.  Richardson  against  Mrs. 
H.  M.  Carr»  His.  Lalla  Gray,  Mr&  JnUa 
Renaker,  H.  P.  Bickey.  Julia  K.  Goft,  H.  A. 
Cbllds,  the  Interstate  Mortsage  &  Trust  Com- 
pany, Roy  S.  Dodd,  James  D.  Kivleban,  Lot- 
tie Swatek,  Hrs.  Willie  P.  Tnmey,  and  Emily 
GhUds  for  possession  of  and  to  remove  cloud 
of  certain  deeds  from  the  60  feet  of 
lots  1,  2,  3,  4,  6,  and  6  of  Margaret  McKln- 
ley's  subdivision  of  lots  14,  16,  and  16  (orig- 
inally platted  as  lots  15  and  16)  of  block 
24  in  Oklahoma  City  as  shown  by  the  re- 
corded  plat  thereof,  and  fbr  tbe  adjustment 
of  equities  between  the  plaintiff  and  defend- 
ants in  respect  to  the  ralue  of  the  letter's 
use  and  occupation  ot  tbis  property  and  the 
value  of  the  Improvem^ts  made  them 
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'tbereoa  In  the  event  of  plaintiff's  recovery 
of  tbe  same.  Judgment  upon  plaintiff's  dis- 
missal In  favor  of  H.  P.  Hlckey  as  to  said 
part  of  lot  6.  Judgment  upcKi  tbe  disclaimer 
of  the  Interstate  Mortgage  &  Trust  Com- 
pany dismissing  Its  cross-petition.  Judg- 
ment against  the  plaintiff  and  in  favor  of 
Mrs.  Willie  P.  Tumey  as  to  said  part  of  lots 
1  and  2,  and  In  favor  of  Lottie  Swatek  as  to 
said  part  of  lot  3,  and  in  favor  of  Roy  S.  Dodd 
and  James  D.  Kivleban  as  to  said  part  of 
lot  4,  and  in  favor  of  Julia  K.  Goff  as  to 
said  part  of  lot  S,  and  also  against  tbe  plain- 
tiff and  in  favor  of  these  defendants  and 
each  of  t&em  for  costs  of  suit  The  plain- 
tiff brings  error.  Affirmed. 

S.  A.  Horton  and  Roy  P.  Ford,  both  of 
Oklahoma  City,  for  plaintiff  in  error.  Keat- 
on,  Wells  &  Johnston,  H.  N.  Boardnian,  Ames, 
Chambers,  Lowe  &  Richardson,  and  Everest 
&  Campttell,  all  of  Oklahoma  City,  for  de- 
fendants in  error. 

THACKER,  J.  The  plaintiff  in  error,  as 
plaintiff  In  the  trial  court,  commenced  this 
action  on  May  31,  1011.  against  the  defend- 
ants In  error  for  the  possession  of  and  to 
remove  the  cloud  of  certain  deeds  from  the 
title  to  the  west  50  feet  of  lots  1,  2,  3,  4.  5, 
and  6  of  Margaret  McKInley's  subdivision  of 
lots  14,  15.  and  16  (the  lame  being  lots  that 
were  originally  platted  as  15  and  16)  fn 
block  24  In- Oklahoma  City  as  shown  by  the 
recorded  plat  thereof.  The  plaintiff's  peti- 
tion, treated  as  amended  In  a  few  compara- 
tively unimportant  respects  In  order  to  make 
it  conform  strictly  to  the  agreed  or  the  un- 
disputed facts  upon  which  he  predicates  his 
action,  and  so  as  to  include  some  of  his  ad- 
missions otherwise  tlian  in  his  pleadings,  al- 
leges, in  effect: 

That  he  acquired  the  title  to  said  original 
loto  15  and  16  under  the  provisions  of  an 
act  of  C<Higress  of  May  14,  1890,  entitled 
"An  act  to  provide  for  town-site  entries  of 
land  in  what  is  known  as  'Oklahoma,'  and 
for  other  purposes"  (26  Stats,  at  L.  109,  c. 
207.  the  same  being  U.  S.  Comp.  Stats.  1901. 
p.  1463;  n.  S.  Comp.  St  lfil6.  f  6029),  and 
other  acts  to  vhlcb  reference  is  therein 
made;  that  on  September  3.  1800,  town-site 
board  No.  2  of  Oklahoma  City  made  applica- 
tion to  purchase  the  quarter  section,  includ- 
ing said  lots,  of  the  United  States  for  the 
use  and  benefit  of  its  occupants;  that  on 
September  6,  1890,  said  town-site  board  filed 
Its  i^at  of  the  same,  desalinating  all  the.  lots 
involved  In  this  action  as  Nob.  15  and  16  In 
said  Mock  24;  that  on  October  1,  1890.  the 
ITnlted  States,  by  and  through  the  President, 
issued  its  patent  to  said  board  as  trustees  for 
the  use  and  benefit  of  the  occupants  of  said 
quarter  section,  according  to  their  respective 
interests ;  that  the  plaintiff,  as  an  occupant 
of  said  lots  wiHiin  the  meaning  of  said  act 
of  May  14.  1890,  was,  on  September  8  and 
October  1,  1S80.  entiUed  to  acquire  the  tiUe 


to  the  same  from  the  United  States  tbrougb 
its  officers  or  agnts.  the  said  town-site  board 
as  such  trustees ;  that  plaintiff's  acquisition 
of  such  title  was  delayed  by  a  contest  fbr 
said  lot  15  and  by  another  for  said  lot  16^ 
which  were  finally  decided  In  his  favor  on 
March  28,  1895,  except  for  a  motion  for  re- 
view of  that  decision  which  was  decided  in 
his  favor  on  July  6,  1895 ;  that  on  July  23, 
1895,  the  Commissioner  of  the  General  Land 
Office  ordered  each  of  the  two  cases  of  con- 
test against  the  plaintiff  closed,  and  on  July 
30,  1895,  he  was  oflicially  notified  that  the 
lots  in  controversy  "had  been  awarded  to 
him,  and  that  upon  [his]  paymoit  of  the  fees 
and  assessmmts  fixed  against  the  same  a 
deed"  of  conveyance  to  him  would  be  dal7 
executed  and  d^vered;  tiiat  on  August  22, 
1895.  sudi  deed  was  executed  and  a<Anowl- 
edged  and  ready  for  delivery  to  plaintiff 
upon  his  payment  to  said  board  of  fees  and 
charges  to  the  amount  of  $62^,  as  required 
by  the  notice  he  had  received ;  that  on  Au- 
gust 31,  ISdS,  the  plaintiff  deposited  with 
said  board  said  962.50  under  protest  against 
the  said  fees  and  charges  against  said  lots, 
and  appealed  from  the  decLslon  of  said  board 
against  him  in  this  respect,  pending  which 
the  board  withheld  actual  d^very  of  the 
deed  to  him ;  that  on  Septembw  30, 188S,  the 
Secretary  of  the  Interior  had  ruled  that  the 
said  fees  and  charges  were  proper,  and  on 
that  date  said  deed  was  moiled  to  him.  and 
after  October  7,  1895,  the  said  deed  was 
actually  delivered  to  him,  but  was  thereafter 
lost ;  that  on  May  31, 1897,  a  second  and  sub- 
stitute deed  (bearing  a  certificate  to  the  ef- 
fect that  the  original  deed  was  mailed,  and 
thus  delfvered  to  the  plaintiff'  on  September 
30,  1895)  was  Issued  to  the  plaintiff,  and  on 
July  30,  1897,  was  recorded  at  page  84  of 
Book  4  of  the  Records  of  Deeds  for  Okla- 
homa County ;  that  plaintiff  acquired  the  ti- 
tle to  said  lots  about,  but  after,  October  7, 
1895,  and  not  before ;  that  the  plaintiff  has 
never  conveyed  nor  otherwise  divested  him- 
self of  the  title  thus  acquired,  ahd  is  entitled 
to  the  possession  of  the  said  lots,  but  the  de- 
fendants unlawfully  keep  him  out  of  such 
possession;  that  the  defendants  wrongfully 
claim  title  to  and  right  of  possession  of  this 
property  through  a  succession  of  pretended, 
but  Infective,  transfers  beginning  with  a 
pretended,  but  void,  judicial  sale  in  an  ac- 
tion commenced  on  September  3,  1895,  In 
which  A.  J.  Beale  was  plaintiff- and  the  plain- 
tiff In  the  Instant  case  was  defendant,  and 
which  sale  was  predicated  upon  a  pretend- 
ed, but  void,  attachment  on  said  September 
3,  1895,  of  said  original  lota  15  and  16,  and 
is  evUenced  by  a  pretended,  but  void,  sher- 
iff's deed  executed  on  June  16,  1896.  in  said 
action,  and  recorded  on  July  18,  1896,  false- 
ly purporting  to  convey  said,  lots  to  said  A. 
J.  Beale,  who  on  February  l7, 1898,  executed 
a  deed  purporting  to  convey  the  same  to  one 
John  Summerfi^d ;    that  defOidants  also 
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claim  title  through  a  pretended,  but  void,  re- 
corded tax  deed  of  November  22,  1897  (on 
account  of  taxes  unlawfully  assessed  for  tbe 
year  1893  against  said  lot  15),  ftdm  the  coun- 
ty treasurer  of  Oklahoma  county  to  Loudla 
Brogan.  whose  pretended  title  was  passed 
through  the  said  John  Summerfleld  to  some 
of  the  defendants,  and  throu^  another  pre- 
tended, but  void,  recorded  tax  deed  of  No- 
vember 22,  1897  (on  account  of  taxes  unlaw- 
fully assessed  for  the  year  1894  against  said 
lot  15),  from  the  county  treasurer  to  E.  H. 
Cooke,  whose  pretended  title  passed  through 
the  said  John  Summerfleld  to  some  of  the 
defendants,  and  through  still  another  pre- 
tended, but  void,  recorded  tax  deed  of  Feb- 
ruary 5,  1897  (on  account  of  taxes  unlaw- 
fully assessed  for  the  year  1893  against  said 
lot  16),  from  the  county  treasurer  to  one 
W.  J.  Patterson,  whose  pretended  title  passed 
through  said  John  Sammerfleld  to  some  of 
tbe  defendants;  that  each  of  the  defendants 
claim  title  through  the  said  John  Summer- 
fleld, as  a  common  source,  whose  pretended 
muniments  of  litle  were  and  are  dependent 
upon  said  sheriff's  and  said  county  treas- 
urer's deeds  for  thetr  effectiveness,  and  are 
therefore  ineffective;  that  the  said  sheriff's 
deed  was  and  Is  void,  and  conveyed  no  ti- 
tle, because  the  judgment  of  November  7, 
1895,  to  satisfy  which  it  was  issued,  was  and 
Is  void  for  want  of  Jurisdiction  of  the  sub- 
ject-matter and  of  the  person  of  the  defend- 
ant, the  plaintiff  here;  that  the  mandatory 
record,  that  Is,  the  record  proper  of  the 
trial  court,  shows  upon  Its  face  that  the  said 
judicial  proceedings  in  the  Beale  case,  upon 
which  the  sheriff's  deed  was  and  Is  depend- 
ent for  Its  validity,  were  and  are  void  In  the 
following  respects,  to  wit:  (1)  Void  In  that  the 
affidavit  of  September  3,  1895,  in  the  Beale 
case,  for  the  service  of  summons  upon  the 
defendant  there  (the  plaintiff  here)  by  pub- 
lication does  not  show  that  Beale's  case  was 
one  of  those  in  which  the  service  of  sum- 
mons by  publication  Is  authorized  by  section 
3950,  Stats.  1893  (section,  4722,  Rev.  Laws 
1910);  (2)  void  in  that,  although  the  affi- 
davit of  September  3,  1895,  In  the  Beale 
case,  for  service  of  summons  upon  the  de- 
fendant there  (the  plaintiff  here)  by  publica- 
tion states  that  the  plaintiff  "Is,  with  due 
diligence,  unable  to  make  personal  service 
of  summons  upon  the  defendant,"  and  "that 
the  defendant  is  a  nonresident  of  this  terri- 
tory, having  in  this  territory  property  and 
debts  owing  him,  sought  In  the  above  action 
to  be  taken  In  attachment,"  it  omits  to  show 
that  defendant  (the  plaintiff  here)  was  out 
of  the  jurisdiction  of  the  court  so  that  per- 
sonal service  of  summons  could  not  be  had 
upon  him  within  the  territory  of  Oklahoma, 
and  omits  to  show  the  facts  constituting  the 
diligence  to  which  said  affidavit  refers;  (3) 
void  in  that  the  pretended  levy  of  the  writ 
of  attachment  on  September  3,  1895,  was 
not  in  accord  with  law  as  appears  from  the 
officer's  return  Qiereon,  which  is  as  follows: 


"Received  this  order  September  8,  1895.  Sep- 
tember 3,  1895,  I  executed  same  by  going  to  the 
place  wbere  the  property  of  the  wIthln-D&med 
defendant,  W.  H.  Richardson,  was  found,  and 
there  at  6  o'clock  p.  m.  of  said  day,  in  the  pres- 
ence and  bearing  of  J.  L.  Lyie  and  J.  H.  Miller, 
two  credible  persons,  declared  that  by  virtue  of 
said  order  I  attached  said  property,  at  the  suit 
of  the  within-named  plaintiff,  and  with  J.  I* 
Lyle  and  J.  H.  Miller,  two  houaebolders  of  the 
county,  who  were  by  me  first  duly  sworn,  did 
make  a  true  inventory  and  appraisement  of  all 
said  property  attached,  which  inventory  and 
appraisement  was  by  me  and  said  householders 
signed,  and  is  hereunto  annexed  and  returned 
with  titis  order.  I  left  a  copy  of  this  order  on 
the  premises.  Z  cannot  find  the  within  defend- 
ant, W.  H.  Richardson,  in  my  county.  I  de- 
livered a  copy  of  said  order  of  attachment  to 

 ,  in  whose  possession  it  was  found.  I 

cannot  find  the  within-named  defendant  in  my 
county" 

—duly  signed  by  the  proper  officer,  and  the 

appraisement  accompanying  such  return  as  a 

part  thereof  is  as  follows: 

"We,  C.  H.  De  Ford,  sheriff  of  said  county  of 
 ,  J.  I*  Lyle  and  J.  H.  Miller,  two  house- 
holders of  said  county,  the  said   ,  being 

duty  sworn,  do  truly  inventory  and  appraise  tbe 
following  property  attached  as  the  property  of 
W.  H.  Richardson  on  an  order  of  attachment 
issued  in  a  suit  of  the  said  A.  J.  Beale  against 
the  said  W.  H.  Richardson,  now  pending  in 
said  court  for  the  said  county  of  Oklahoma: 
Lots  15  and  16  in  Oklahoma  City,  O.  T.  Ap- 
praised at  $500.00.    J.  L.  Lyle,  J.  H.  Miller" 

— which  return  does  not  sufficiently  describe 
the  property  levied  opoo  nor  show,  as  re- 
quired by  section  4076,  Stats.  1893  (section 
4820,  Rev.  Laws  1910),  that  a  copy  of  the 
order  was  l^t  with  the  occupant,  or,  if  none, 
in  a  conspicuous  place  thereon;  and  the  of- 
ficer who  senred  the  writ  testified,  as  a 
witness  for  defendant,  to  the  effect  that, 
altliougb  be  thought  the  attached  property 
was  occupied  by  one  of  the  said  contestants 
of  plaintifC's  original  claim  to  this  property, 
and  there  were  some  Uttle  children,  but  no 
adults,  tbere  when  be  served  tbe  writ,  he 
served  the  same  by  posting  it  (probably  in  the 
most  consplcaons  place),  upon  tbe  front  of 
the  little  dwelling  bouse  situated  thereon; 
(4)  void  In  that  the  time  of  tbe  first  publi- 
cation of  summons  on  Septemtier  5,  1895. 
was  the  time  of  the  commencement  of  that 
action,,  and  the  attachment  antedated  the 
same  and  was  premature;  and  (5)  void  in 
that  the  defendant  in  that  action  (the  plain- 
tiff here)  had  no  attachable  right,  title,  or 
Interest  In  or  to  said  property  when  tbe  pre- 
tended writ  of  attachment  was  pretended  to 
be  levied  thereon;  that  the  said  tax  deeds 
were  void  and  conveyed  no  title  because  at 
the  time  of  the  assessments  of  these  lots  for 
taxes  the  title  to  the  same  was  In  the  United 
States  or  said  board  of  town-site  trustees  as 
Its  officers  and  agents,  and  had  not  passed 
to  the  plaintiff  so  as  to  be  subject  to  taxes; 
that  some  improvements  have  been  placed 
upon  said  property,  although  the  plaintiff 
does  not  know  who  placed  the  same  there, 
but  be  should  and  is  willing  to  reimburse 
tbe  pn^r  partleB;  that  some  taxes  liave  been 
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paid  on  said  property,  although  the  plain* 
tiff  does  not  know  who  paid  them  nor  the 
amount  of  the  same,  but  he  should  and  U 
willing  to  reimburse  the  proper  parties;  that 
the  defendants  have  occupied  and  used  said 
property  during  the  ten  years  next  preceding 
the  Institution  of  this  suit,  and  the  value  of 
Budi  use  and  occupancy  is  ¥100,0^,  and  that 
the  plaintiff  Is  entitled  to  the  vacation  of 
the  Beale  judgment,  to  the  cancellation  of 
said  sheriffs  and  said  county  treasurer's 
deeds  purporting  to  convey  said  property,  to 
the  possession  of  said  pn^rty,  and  to  recov- 
er said  flOO,000  as  tbs  value  of  defendant's 
wrongful  use  and  occupancy  of  the  same. 
The  petition  prays  for  such  vacation  for  such 
cancellation,  for  such  possession,  and  for  an 
adjudgment  of  equities  in  respect  to  the 
value  of  the  Improvements  made  and  taxes 
paid  upon  the  premises  by  the  defendants 
and  the  value  of  its  use  and  occupancy  by 
them. 

The-  plaintiff  compromised  his  action 
against  H.  P.  Hickey  and  dismissed  the  same 
BO  as  to  permit  blm  to  take  Jndgmeht  for 
said  part  of  lot  6.  The  Interstate  Mortgage 
&  Trust  Company  filed  a  disclaimer,  and  its 
cross-petition  was  dismissed.  Sonie  of  tbe 
other  defendants  aitparently  sustain  no  im- 
portant relationship  to  the  controversy  in- 
volved in  this  case,  and  there  will  t>e  no  oc- 
casion to  mention  their  position  in  the  same. 
Mrs.  Willie  P.  Tnniey,  the  claimant  of  said 
part  of  lots  1  and  2,  Lottie  Swatek,  the  claim- 
ant of  said  part  of  lot  3,  Roy  S.  Dodd  and 
James  D.  Klvlehan,  the  claimants  of  said 
part  of  lot  4,  and  Julia  K.  Goff,  the  claimant 
of  said  part  of  lot  5,  who  appear  to  be  the 
persons  in  possession  of  the  property  in  con- 
troversy and  the  last  of  the  successive  claim- 
ants of  title  under  said  sheriff'^  deed  and 
said  tax  deeds,  and  by  virtue  of  adverse  pos- 
session, and  the  only  such  claimants  at  the 
time  of  and  since  the  commencement  of  this 
action,  answered  separately,  each  of  whose 
answers  Is  treated  as  amended  In  a  few  com- 
paratively unimportant  respects  to  conform 
to  the  agreed  or  undisputed  facts,  alleging 
the  same  substantive  facts  as  are  alleged  as 
above  stated  In  the  plaintiff's  petition  in 
respect  to  the  source  of  their  alleged  title, 
except  that  they  say  In  effect  that  the  plain- 
tiff acquired  an  equitable,  and  thus  an  at- 
tachable and  a  taxable,  interest  in,  or  title 
to  the  property  on  September  3,  1890,  when 
the  town-site  board  died  its  application  to 
enter  the  same,  or,  if  not,  on  October  1, 1890, 
when  the  same  was  conveyed  to  the  town- 
site  board  In  trust  for  him  wMch  ripened 
Into  a  legal  title  on  August  22,  1895,  when 
said  town-site  board's  deed  to  him  was  exe- 
cuted, or,  if  not,  on  August  81, 1895,  when  he 
had  performed  all  conditions  precedent  to 
his  right  to  an  actual  delivery  of  said  deed, 
or,  if  not,  on  September  30,  1895,  when  said 
deed  was  mailed  to  him,  or,  if  not,  on  Sep- 
tember  80,  1897,  when  the  second  and  sub- 


stitute deed  was  mailed  to  him,  or,  If  not, 
after  October  7,  1897,  when  the  second  and 
substitute  deed  was  actually  received  by 
blm,  and  certainly  before  Jnly  30, 1897.  when 
said  deed  was  by  him  filed  for  record  in  the 
office  of  the  register  of  deeds  of  Oklahoma 
county,  and  that  the  said  sheriff's  deed  and 
the  said  treasurer's  tax  deeds  and  all  the 
proceedings  resulting  tlierein  were  valid  and 
divested  plaintiff  of  Ills  title  to  the  proper- 
ty in  question,  and  further  alleging  that  at 
the  commencement  of  this  action  each,  claim- 
ing title  under  said  sheriff's  and  county 
treasurer's  deeds,  bad  continuously  been  in 
the  quiet  and  peaceful  possession  and  paid 
all  the  taxes  upon  the  property  claimed  by 
him  or  her  for  14  years  11  months  and  15 
days  next  preceding  the  commencement  of 
tbls  action,  during  all  of  which  time  the 
plaintiff  herein,  W.  H.  Blchardson,  has  never 
asserted  or  made  claim  of  title  to  the  same 
or  any  part  thereof,  so  that  the  latter  is 
precluded  by  the  equitable  principles  of  the 
doctrine  of  laches  and  of  estoppel  from  pros- 
ecuting the  same  in  view  of  the  facts  herein- 
after shown;  that  while  in  such  possession 
of  such  property  and  relying  upon  the  silence 
and  acquiescence  of  the  plaintiff  therein  they 
have  not  only  paid  said  taxes,  but  have  made 
improvements  upon  the  same  as  follows: 
Mrs.  Willie  P.  Tumey  built  and  owns  a  two- 
ftoty  brick  business  house  upon  lots  1  and 
2  of  the  value  of  17.500 ;  Lottie  Swatek  built 
and  still  owns  one  half  of  a  three-story  brick 
building  upon  lot  3,  which  building  Is  of  the 
value  of  $3,000  or  $3,500,  and  the  other  halt 
of  the  said  building  is  upon  lot  4,  afterwards 
sold  by  her  to  Koy  S.  Dodd  and  James  D. 
Klvlehan;  Roy  S.  Dodd  and  James  D.  Kiv- 
ieban  paid  for  and  own  one-half  of  the  last 
said  building,  the  same  being  situate  upon 
lot  4;  and  Julia  K.  Goff  built  and  owns  a 
two-story  brick  building  upon  lot  5  of  the 
value  of  $4,000;  that  plaintiff's  action  Is  "for 
the  recovery  of  real  property  sold  on  execu- 
tion" and  is  "brought  by  the  execution  d^t- 
or,"  more  than  "five  years  after  the  date  of 
the  recording  of  the  deed  made  In  pursuance 
of  such  sale,"  within  the  meaning  of  the  first 
subdivision  of  section  3888,  Stats.  1S93  (sec- 
tion 4655,  Rev.  Laws  1910),  and  is  brought 
more  than  two  years  after  the  recording  of 
said  tax  deeds  within  the  meaning  of  the 
third  sul)dlvislon  of  said  section,  and  that 
plaintiff  is  not  entitled  to  maintain  his  action 
because  of  these  provisions  of  the  statute. 

The  plaintiff  replied  to  the  answer  of  each 
defendant  denying  each  allegation  of  the 
same  that  is  inconsistent  with  the  allegations 
of  his  own  petition,  and  farther  alleging  that 
the  sale  upon  which  the  aforesaid  sherifTs 
deed  was  based  was  and  Is  absolutely  void, 
in  that  it  appears  upon  the  face  of  the  pro- 
ceedings in  the  case  in  which  the  same  was 
had  that  the  court  did  not  have  jurisdiction 
of  the  subject-matter  nor  of  the  person  of 
this  plaintiff  as  defendant  in  that  case. 
There  was  a  stipulation  as  to  certain  facts 
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whlc^  corrected  some  error  of  minor  Impor- 
tance In  tbe  pleadings  as  they  originally 
stood,  and,  in  effect,  eliminated  plaintUfs 
denial  of  ttae  snbetantlTe  facts  alleged  la  de- 
ftendants'  answers,  but  which  need  not  be 
incorporated  In  this  opinion,  for  tbe  reason 
that  we  bare  stated  the  pleadings  as  if 
amended  to  accord  with  this  stipulation, 
and,  as  so  amended,  the  pleadings  of  the 
parties  show  a  perfect  agreement  In  respect 
to  the  substantive  facts  In  this  case. 

The  Judgment  in  the  case  of  A.  J.  Beale 
against  the  plaintiff  In  tbe  instant  case, 
among  other  things,  redted: 

"And  the  court  finds  that  due  and  legal  aerr- 
ioe  by  publication  hns  been  had  upon  tbe  defend- 
ant in  this  action,   *   •  • 

"And  the  court  further  finds  that  the  attach- 
ment isued  in  and  of  this  action  was  justly  ob- 
tained, and  that  the  same  ia  a  Bubsisting  lien 
upon  the  property  levied  upon  thereunder,  to 
wit,  lots  15  and  16  in  block  24  in  Oklahoma 
City,  county  and  territory  of  Oklahoma." 

Tbe  deputy  sheriff  who  served  the  writ  of 
attachment  in  question  testified  at  the  trial 
as  follows: 

"Q.  I  will  ask  you  to  state,  Mr.  De  Ford,  if 
you  recall  In  what  way  or  bow  you  left  a  copy 
of  this  order  of  attachment  on  the  premises, 
as  stated  in  your  return?  A.  Well,  recol- 
lection is  that  I  put  a  copy  on  the  building.  Q. 
There  was  a  buildine  -on.  the  lots,  was  there? 
A.  Yes,  sir.  Q.  I  will  ask  you  to  state  if  there 
was  anybody  in  that  building?  A.  Yes,  sir.  Q. 
At  the  time  that  yon  posted  that  copy  there? 
A.  My  recollection  is  that  there  was  some  chil- 
dren there.  Q.  Some  little  children?  A.  Some 
little  children,  but  no  grown  person.  Q.  No 
adult.  What  building  was  it  that  you  posted 
the  notice  on,  residence  or  business  building,  or 
what?  A.  It  was  a  residence.  Q.  Who,  if  you 
recall,  was  then  occupying  that  as  a  residence? 
A.  Of  course,  I  ain't  sure,  but  I  believe  it  was 
Butler ;  I  ain't  sure ;  it  has  been  a  long  time 
■go,  and  I  never  beard  of  the  case  until  to-day, 
but  It  seems  to  me  that  that  is  who  was  living 
fben ;  I  could  not  be  positive ;  there  was  some 
<me  living  l^en,  bat  I  don't  know  who  it  was 
for  rare.'* 

On  cross-examination  he  was  asked: 
"Q.  How  large  was  the  house?  A.  Something 
like  14x18  or  16,  something  like  that,  a  small 
bouse.  Q.  Now,  you  say  you  tacked  it  up  on 
the  front  door?  A.  I  couldn't  say  for  sure, 
that  is  what  I  generally  done;  if  I  didn't  get 
tbem  in  person,  I  generally  tacked  the  notice 
np  on  the  building.  9-  ^hich  part  of  the  build- 
ing did  you  tack  this  notice  on?    A.  I  would 

Srobably  put  it  in  the  most  conspicuous  place. 
[.  And  where  was  that?  A.  That  was  prob- 
ably on  the  south  end  of  the  building.  Q.  Which 
way  did  the  building  tnmt7  A.  Fronts  south." 

Pialntlfl;  yihlle  upon  tbe  stand  as  a  wit- 
ness In  tiU  own  behalf  admitted  in  effect 
vpoa  cross-examination  that  he  removed 
from  Oklahoma  City  to  Kentucky  In  1893, 
and  bas  since  resided  In  tliat  state;  that 
after  receiving  the  Information  contained  In 
the  foregoing  letter  to  him  he  was  not  In 
Oklahoma  City  until  the  trial  of  this  case, 
and  it  appears  laferentlally  that  be  was  not 
in  Oklahoma  after  he  moved  away  in  1883 
nntU  he  came  ba<^  to  the  trial  of  this  case; 
that  he  had  never  collected  any  rents  nor 
paid  any  taxes  on  the  property  In  question 
nor  tendered  relmbarsement  to  tbe  defend- 


ants  or  their  grantors  on  account  of  taxes 
paid  by  them,  and  that  prior  to  the  com- 
mencement of  this  case  he  had  never  com- 
municated to  anybody  In  Oklahoma  City  oc- 
cupying or  claiming  title  to  these  tots  or  any 
part  of  them  the  Information  that  he  owned 
or  claimed  them;  that  In  September,  1890^ 
the  aforesaid  town-site  board  notified  him 
that  it  had  been  served  with  garnishment 
summons  In  a  suit  against  him  by  tlie  said 
A.  J.  Beale;  that  he  learned  In  1897  from 
A.  J.  Beale  that  the  latter  bad  adversely 
claimed  and  had  sold  the  property  In  ques- 
tion to  John  Summerfield,  and  that  the  same 
was  In  the  adverse  possesslob  of  said  36bn 
Summerfleld. 

Tbe  Improvements  In  gu^tlon  appear  to 
have  been  made  on  the  lots  after  plaintiff 
knew  they  were  adversely  claimed^  for  on 
January  21,  1903,  one  G.  W.  Stevenson  wrote 
him  and  he  received  a  letter  reading  as  fol- 
lows: 

"Yonr  letter  to  register  of  deeds  handed  me. 
Replying,  will  say  that  the  three  comer  lots  yon 
mention  are  replatted  together  and  worth  now 
about  $13,000  to  $15,000.  Just  on  the  N.  W. 
corner  stands  the  county  courthouse,  leased  for 
four  years.  Property  has  advanced  very  much 
in  tbe  last  four  years;  the  streets  around  tbe 
corner  are  paved  with  asphalt.  No  improve- 
ments on  the  lots  you  inquire  of,  and  price  I 
mention  Is  the  price  for  naked  lots.  Any  infor- 
mation I  can  give  you  will  be  kindly  furnished." 

Neither  A.  J.  Beale,  the  judgment  creditor, 
nor  any  personal  representative  of  his,  was 
made  a  party  to  this  case;  and  it  appears 
from  the  appeal  record  in  the  Instant  case 
that  there  are  Intermediate  transferees  un- 
der the  sherifTs  deed  who  may  be  liable  up- 
on their  warranties,  If  the  present  occupying 
and  defending  claimants  are  ejected,  who 
were  not  made  parties. 

The  case  was  tried  to  the  court  without  a, 
jury.  Judgment  was  given  for  the  defend- 
ants Mrs.  Willie  P.  Tumey  as  to  said  J>art 
of  lots  1  and  2,  Lottie  Swat^  as  to  said 
part  of  lot  8,  Boy  S.  Dodd  and  James  D. 
Kivlehan  as  to  said  part  of  lot  4,  and  JuUa 
E.  Goff  as  to  said  part  of  lot  S;  and  tbe 
plaintiff  brings  tbe  case  to  this  court  for  a 
review  of  alleged  errors  therein. 

It  will  be  seen  from  the  foregoing  that,  as 
tbe  plalntut  originally  owned  and  has  never 
voluntarily  parted  with  bis  title  to  tbe  prop- 
erty In  question,  his  right  to  prevail  in  this 
case  is  unquestionable  unless  defeated  by 
the  purported  judicial  sale*  of  the  property^ 
by  tbe  purported  tax  sale  of  the  same,  by 
the  running  of  the  five-year  period  of  limi- 
tation provided  by  the  first  subdivision  of 
section  8888.  Stats.  1893  (section  4655,  Bev. 
Laws  1910),  or  tbe  two-year  period  of  Umita* 
tton  prescribed  the  third  subdivlsim  of 
the  same  section,  or  by  the  equitable  estop- 
pel of  tbe  plalnUff  to  maintain  this  action, 
or  by  bis  laches;  and  tbe  plaintiff  contends 
that  eadi  and  all  of  Aese  defraslve  positions 
are  untenable. 

Tbe  plaintiff  contends  that  bis  at- 
tadc  vjfoa  tbe  Beale  Judgment  is  direct,  and 
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the  defendant  contends  that  it  Is  collateral; 
but  it  seems  obvlons  that  his  attack  is  di- 
rect only  in  so  far  as  it  demands  equitable 
relief  from  Judicial  proceedings  alleged  to 
be  void  upon  the  face  of  the  mandatory  rec- 
ord, that  is,  the  record  proper,  of  the  court 
In  which  they  were  had,  so  the  only  ques- 
tion raised  by  his  direct  attack  is  identical 
with  the  question  raised  by  any  collateral 
Kttack  which  may  be  thought  to  be  involved. 

When  the  pleadings  make  what  can  be 
and  is  regarded  as  an  issue  presenting  the 
question  as  to  whether  a  judgment  or  decree 
should  be  annulled,  vacated,  corrected,  modi- 
fled,  declared  void,  or  the  effect  of  the  same 
avoided  (as,  for  instance,  under  sections 
6235-5278,  Rev.  Laws  1910,  and  subsequent 
statutes  relating  to  the  same  subject,  or,  in 
an  independent  proceeding,  under  the  prin- 
dples  of  equity),  the  mere  fact  that  tbe  at- 
tacking party's  pleading^  present  an  issue  In- 
volving tbe  question  as  to  whether  he  is  en- 
titled to  additional  relief  predicated  upon 
in  annulment,  vacation,  correctlcm,  modifica- 
tion, etc.,  of  the  judgment  or  decree  attacked, 
or  independently  of  the  same,  does  not  pre- 
'/ent  the  attack  from  being  direct.  Nor  does 
It  matter  whether  the  attack  Is  by  ap[>ea], 
writ  of  error,  prohibition.  Injunction,  manda- 
mus, bill  of  review,  certiorari,  audita  querela, 
etc.,  under  tbe  afbresald  statutes,  or,  as  the 
case  may  be,  In  on  Independent  proceeding 
upon  the  principles  of  equity,  If  such  addi- 
tional relief  Is  demanded,  and  is  of  a  char- 
acter demandable  In  the  same  proceeding. 

Much  confusion  has  resulted  from  the  er- 
roneous assumption  that,  if  an  attack  upon 
a  judgment  Is  direct,  any  error  therein  may 
he  reviewed  and  corrected,  while  the  truth 
is  that,  although  the  attack  may  he  direct, 
only  su<ai  errors  in  the  Judgment  attacked 
can  be  reviewed  and  corrected  as  the  law 
authorizes  in  the  particular  attack  that  Is 
actually  made,  that  is,  in  view  of  the  man- 
ner and  time  of  tbe  attack,  the  grounds  there- 
for alleged,  and  the  parties  plaintiff  and  de- 
fendant in  such  attack,  as  well  as  the  point 
of  the  attack  speciQed  by  the  attacking  party 
and  the  relief  demanded.  For  example,  not 
all  Judgments  that  are  vulnerable  to  attack 
by  appeal  are  vulnerable  to  attack  by  a  pe- 
tition In  the  court  rendering  them  under  sec- 
tions 4464  and  4466  et  seq.,  Stats.  1893  (sec- 
tions 6267  and  5269  et  seq..  Rev.  Laws  1910), 
or  section  4465  et  seq..  Stats.  1893  (section 
S268  et  seq.,  Rev.  Laws  1910),  and  not  all 
judgments  that  are  vulnerable  to  attadi  in 
any  manner  above  Indicated  are  vulnerable 
to  attack  by  a  suit  In  equity  to  annul,  etc., 
although  a  direct  attack  may  be  made  upon 
the  judgment  in  either  of  these  different 
ways. 

A  Judicial  proceeding  Is  vulnerable  to  a 
direct  attack  when  tbe  attack  Is  predicated 
upon  sufficient  grounds  and  directed  against 
the  proper  parQes  In  a  manner  and  at  a  time 
provided  by  law  for  tbe  purpose  of  annulling, 


vacating,  correcting,  modl^ng,  declaring 
void,  or  avoiding  the  eCFect  of  such  judicial 
proceeding,  wbetber  tbe  same  Is  void  or 
merely  voidable;  but  tbe  same  Is  vulnerable 
to  collateral  attack,  that  Is.  to  an  objection 
Incidentally  made  In  the  course  of  a  proceed- 
ing which  presents  an  Issue  collateral  to  the 
Issue  made  by  the  pleading,  only  wben  It  ap- 
pears from  the  mandatory  record  of  the  court 
In  which  it  was  rendered  and  without  evi- 
dence aliunde  that  the  same  is  void.  Brown 
V.  Trent,  36  Ok!.  239,  128  Pac.  895;  Hatha- 
way V.  Htrffman,  153  Pac.  184 ;  Roth  v.  Union 
NaUonal  Bank  of  Bartlesvllle,  160  Pac.  60S. 
Also  see  2  Hughes  on  Procedure,  492;  3 
Jones,  Commentaries  on  Evidence,  609--612, 
especially  section  611. 

As  the  only  question  involved  In  the  plain- 
tiff's attack  on  the  Judicial  proceedings  upon 
which  the  sheriff's  deed  Is  dependent  for  Its 
validity  is  as  to  whether  the  same  is  void 
upon  tbe  face  of  the  mandatory  record  of 
the  court  In  which  it  was  rendered  and  the 
undisputed  facts  hereinbefore  stated,  it  seems 
well  to  call  attention  at  this  time  to  the  fact 
that  In  Roth  v.  Union  National  Bank  of 
Eartles\'llle,  160  Pac.  505,  this  court  quoted 
with  approval  from  the  Supreme  Court  of 
the  United  States  In  the  case  of  the  Lessee 
of  Grlgnon  v.  Astor,  2  How.  319,  11  L>.  Ed. 
2B3,  as  follows: 

"But,  though  the  order  of  the  court  sets  forth 
no  facts  OQ  which  it  was  founded,  the  license  to 
tbe  administrator  is  full  and  explicit,  showing 
what  was  considered  and  adjudicated  on  the  pe- 
tition and  evideDce,  and  that  every  requisition 
of  tbe  law  had  been  complied  with  before  the 
order  was  made,  by  proof  of  the  existence  of  all 
the  facts  on  wnicb  the  power  to  make  it  de- 
pended. •   •  * 

"  'Nor  is  it  necessary  that  a  full  or  perfect  ac- 
count should  appear  in  the  records  of  the  con- 
tents of  papers  on  file,  or  the  judgment  of  the 
court  on  matters  preliminary  to  a  linal  order; 
it  is  enough  that  there  be  something  of  recotd 
which  shows  the  subject-matter  before  the  court, 
and  their  action  upon  it;  that  their  judicial 
power  arose  and  was  exercised  by  a  definitive 
order,  sentence,  or  decree.'  " 

And  In  the  Roth  Case  this  court  also  quot- 
ed with  approval  from  the  case  of  United 
States  to  Use  of  Hine  et  al.  v.  Morse  et  aL, 
218  U.  S.  493,  31  Sup.  Ct.  37,  54  L.  Ed.  1123. 
21  Ann.  C^s.  782,  as  follows: 

"If  the  court  was  one  of  genera!,  and  not  spe- 
cial, jurisdiction,  if  under  its  inherent  power, 
supplemented  by  statutory  enlargement,  it  had 
jurisdiction  under  any  circumstanceB  to  sell  the 
real  estate  of  minors  for  reinvestment,  it  had 
jurisdiction  to  examine  and  determine  whether 
the  particular  application  was  within  or  I)eyoiul 
its  authority." 

The  principle  underlying  the  Roth  Case 
and  the  cases  from  which  the  foregoing  quo- 
tations were  originally  taken  is  applicable  in 
the  Instant  case ;  and,  keeping  in  mind  that 
principle  in  the  Instant  case,  it  is  obvious  that 
the  Judgment  In  tbe  Beale  case,  purporting 
to  foreclose  an  attachment  lien  upon  the 
property  in  question,  with  directions  for  tbe 
sale  of  tbe  same,  followed  by  an  order  con- 
firming snch  sale  and  directing  the  ahexUTi 


Digitized  by 


OkL) 


BICHABDSON  t.  CARB 


483 


deed  In  question,  which  Is  In  due  form,  raises 
1  presumption  of  all  the  essential  Jurisdic- 
tional facts,  which  presumption  Is  here  at- 
tached only  by  setting  against  It  wliat  Is  af- 
firmatively shown  by  the  mandatory  record 
1q  the  Beale  case  and  the  other  undisputed 
facts  shown  without  objection  In  this  case. 

[4-8]  The  foregoing  brings  us  to  the  In- 
quiry as  to  whether  the  mandatory  record  In 
the  case  of  A.  J.  Beale  against  the  present 
plaintiff,  together  with  the  agreed  facts,  or 
the  imdlsputed  facts  to  which  there  Is  no 
objection,  aalde  from  such  record,  shows  af- 
firmatively that  the  Judgment  therein  is  void. 

As  to  the  contention  that  Beale's  affidavit 
for  the  service  of  summons  by  publication 
omitted  to  show  and  thus  negatives  the  fact 
that  his  case  was  one  of  those  in  which  such 
service  was  authorized  by  section  3950,  Stat. 
1893  (section  4722,  Rev.  Laws  1910),  there 
appears  to  be  no  sort  of  basis  for  the  same, 
as  this  statute  expressly  and  explicitly  names 
•'actions  brought  against  a  nonresident  of 
the  state,  *  *  *.  having  In  this  state  prop- 
erty *  •  •  sought  to  be  taken  by  any  of 
the  provisional  remedies,  or  to  be  appropri- 
ated In  any  way,"  as  a  distinct  and  Independ- 
ent class  of  cases  In  which  such  service  Is 
authorized  (Richardson  v.  Howard,  151  Pac. 
887),  and  the  affidavit  In  question  shows  In 
the  language  of  the  statute  Itself  that  Beale's 
case  was  one  of  that  class;  and  our  atten- 
tion has  been  called  to  no  case  so  much  as 
tending  to  support  such  a  contention. 

It  Is  claimed  by  the  plaintiff  that  the  Ju- 
dicial sale  Is  void  because  the  affidavit  for 
pobllcatlOD  of  service  of  summons  upon  the 
present  plaintiff  in  the  Beale  case  does  not 
show  and  thus  negatives  the  fact  that  an 
affidavit  was  made  showing  that  he  was  out 
of  the  JurlsdlctloQ  of  the  court,  so  that  per- 
sonal service  of  summons  could  not  be  had 
upon  him  within  the  same;  but,  assuming 
without  deciding  that,  in  the  state  of  the 
record  before  us.  It  should  not  be  presumed 
that.  If  such  affidavit  was  Insufficient,  anoth- 
er and  sufficient  affidavit  was  duly  made  and 
filed  (as  to  which  see  Rogers  v.  Miller,  13 
Wash.  82,  42  Pac.  525,  52  Am.  St.  Rej).  20; 
Bradley  v.  Drone,  187  lU.  175,  58  N.  E.  304, 
79  Am.  St.  Rep.  214;  Lyie  v.  Horstman 
ITei.  av.  App.]  25  S.  W.  802),  it  appears 
that  the  affidavit  In  question  must  here  be 
regarded  as  sufficient  This  affidavit  reads 
as  folIowBt 

"A.  J.  Beale,  being  duly  sworn,  saya  that  he 
is  the  plaintiff  In  the  above-entitled  action ; 
that  he  is  with  due  diligence  unable  to  make 
personal  service  of  summons  upon  the  defend- 
ant; that  the  defendant  ia  a  nonresident  of 
this  territory^  having  in  this  territory  property 
and  debts  owing  him,  sought  ia  the  above  action 
to  be  taken  by  attachment." 

It  would  undoubtedly  have  been  better  if 
the  affiant  bad,  to  avoid  all  amb^lty,  stat- 
ed In  addition  to  the  foregolog  statement  that 
he  did  not  know  and  bad  no  reason  to  be- 
Here  that  tbe  present  plaintiff  was  within 
the  territory  of  Oklahoma,  but  this  is  infer- 


able, and  must  here  be  Inferred  from  his  af- 
fidavit. He  could  not  pfoperly  have  made 
affidavit  that  the  present  plaintiff,  who  was 
then  a  nonresident  defendant,  was  not  with- 
in the  territory  of  Oklahoma  unless  he  had 
known  his  actual  whereabouts  outside  of 
Oklahoma  so  recently  that  he  could  not  have 
come  to  the  territory  in  the  meantime;  and 
It  would  be  unreasonable  to  require  such  affi- 
ant to  ascertain  the  precise  whereabouts  of 
such  nonresident  defendant  before  making 
affidavit  and  proceeding  to  make  service  of 
summons  by  publication;  In  many  Instances 
it  would  be  exceedingly  difficult  or  impossi- 
ble as  well  as  very  expensive  to  locate  su<di 
nonresident  party. 

\t  would  also  be  unreasonable  to  require 
any  active  effort  or  diligence  to  make  person- 
al service  of  the  summons  within  the  Juris- 
diction of  the  court  upon  a  nonresident  where 
the  affiant  has  no  knowledge  nor  reason  to 
think  that  such  nonresident  is  within  such 
Jurisdiction,  as.  If  this  was  necessary,  any- 
thing less  than  tbe  Issuance  of  a  summons  or 
the  addressing  of  an  inquiry  to  each  county 
In  the  state  In  which  he  might  be  found  would 
make  such  effort  absurdly  Incomplete.  The 
following  cases,  which  Include  the  latest  ex- 
pressions of  this  court,  upon  the  question, 
show  that  the  affidavit  under  consideration  Is 
here  sufficient;  Reister  v.  Land,  14  Okl.  34, 
76  Pac.  156;  Ballew  v.  Young,  24  Okl.  182, 
103  Pac.  623,  23  L.  R.  A.  {N.  S.)  1084;  Rich- 
ardson v.  Howard.  151  Pac.  887;  Harris-Llp- 
sitz  Co.  V.  Oldham,  155  Pac.  8d5. 

[7,  8]  It  is  also  claimed  by  the  plaintiff, 
without  the  support  of  sufficient  reason  or 
authority,  that  It  appears  from  the  Imperfect 
description  of  the  property  In  the  return  on 
the  writ  of  attachment  that  the  writ  was 
not  levied  as  required  by  law,  and  that  the 
attachment  and  the  Judicial  sale  based  there- 
on Is  therefore  void.  As  to  this  it  is  to  be 
kept  in  mind  that  the  levy  of  an  attachment 
upon  land  is  merely  for  tbe  purpose  of  creat- 
ing a  Hen  on  It  so  as  to  give  the  court  issu- 
ing the  order  jurisdiction  to  the  end  that  It 
may  be  thereafter  applied  by  tbe  court's  or- 
der to  the  payment  of  the  plalntlfTs  Judg- 
ment If  he  obtains  one,  and  that  the  court 
thus  having  control  of  the  property  may  in 
Its  order  of  sale  enlarge  the  description  so 
as  to  accurately  Identify  the  land.  White  v. 
CBaonon,  86  Ky.  93,  5  S.  W.  346;  Price  t. 
Taylor,  110  Ky.  589,  62  S.  W.  270,  22  Ky.  Law 
nep.  1945  (see  111  Ky.  976) ;  Teazle  v.  Parker, 
23  Me.  170;  Lombard  v.  Pike,  33  Me.  141;  Perry 
V.  Grief  en,  99  Me.  420,  59  Atl.  601;  Grler  v. 
Rbyne,  67  N.  C.  338;  Lisa  v.  LlndeU,  21  fflo. 
127,  64  Am.  Dec.  222;  Whltaker  v.  Sumner, 
9  Pick.  (Mass.)  308;  Inman  v.  Kutz,  10  Watts. 
(Pa.)  90;  Webb  v,  Bumpass,  9  Port  (Ala.) 
201,  83  Am.  Dea  310;  Moore  t.  Kidder,  65 
N.  H.  488. 

[f-11]  It  is  also  contended  by  the  plain- 
tiff tliat  the  officer's  return  of  the  attachment 
does  not  show,  as  required  by  section  4076, 
Stats.  X883  (section  4^,  Rev^  Laws  1910), 
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but  negatlTefl  the  reqiilreiiient  tbat  a  copy  of 
the  order  of  attadunent  was  left  with  the 
occupant  of  the  premises,  or,  if  there  was  no 
occupant  in  a  conspicuous  place  thereon,  and 
that  the  Judicial  sale  under  which  the  de- 
fendants claim  title  Is  Told  for  that  reason. 
This  return,  as  already  shown  by  our  qao- 
tation  of  the  same,  recites,  among  other 
things : 

"I  left  a  copy  of  this  order  on  the  OTemises. 
I  cannot  find  the  within  defeDdant,  W.  H.  Rich- 
ardson, in  my  county.    I  delivered  said  order 

attached  to   ,  in  whose  posKflslon  it  was 

fonnd." 

This  return  la  obviously  Incomplete  and  de- 
fective;  but,  as  the  law  presumes  that  offi- 
cers do  their  duty  (Leedy  v.  Brown,  27  Okl. 
489,  113  Pac.  117;  Eldridge  v.  Compton,  30 
Olil.  170,  IIB  Pac.  1120,  Ann.  Cas.  191BB, 
1055;  Okl.  Fire  Ins.  Oa  t.  Wagester,  38 
Okl.  291,  132  Pac.  1071;  Board  of  Com.  v. 
Field,  162  E^'c.  733;  Sou.  Surety  Co.  v. 
Waits,  45  Okl.  513. 146  Pac.  431;  S.  W.  Sure- 
ty Co.  V.  Davis,  156  Pac.  213:  Lnsk  v.  Porter, 
156  I^c.  224),  and  that  a  court  of  such  Juris- 
diction rendering  Judgment  properly  found 
the  existence  of  the  essential  jurisdictional 
facts  (Hathaway  v.  Hoffiman,  supra,  and 
Roth  V.  Union  National  Bank,  supra).  It  must 
be  presumed  in  the  Instant  case  tbat  fbe  offi- 
cer left  a  copy  of  the  order  of  attachment 
with  the  occupant,  or,  if  the  premises  were 
not  occupied,  posted  the  same  in  a  conspicu- 
ous place  thereon  as  required  by  the  statute. 
There  Is  nothing  In  the  return  which  could 
be  construed  to  negative  a  performance  of 
duty  in  this  regard.  The  officer's  testimony, 
if  allowable  to  Impeach  the  effect  of  the 
mandatory  record  upon  the  ground  that  it 
was  adduced  by  the  defendants  themselves, 
tends  to  throw  some,  but  very  little,  addi- 
tional doubt  upon  the  question  as  to  whether 
he  fully  performed  his  duty  In  this  regard; 
but,  in  view  of  the  presumptions  that  must 
be  Indulged  In  favor  of  these  Judicial  pro- 
ceedings, it  hardly  seems  susceptible  of  the 
construction  that  he  did  not  do  so.  He  tes- 
tified more  than  16  years  after  the  service  of 
the  writ  of  attachment  that  he  thought  the 
premises  were  occupied  by  a  party  who  it 
appears  was  contesting  the  rights  of  the 
present  plalntiCf  to  the  property.  He  said 
there  were  some  little  children  there  when 
he  served  the  writ  He  said  it  was  his  rec- 
ollection that  he  put  a  copy  of  the  order  on 
the  front  of  the  building,  and  that  he  proba- 
bly put  it  in  the  most  conspicuous  place;  and, 
If  It  required  more  than  this  posting  to  leave 
a  copy  with  the  occupant  It  seems  that  It 
should  here  be  presumed  that  he  did  more, 
although  his  testimony  indicates  that  after 
so  many  intervenli^  years,  he  had  no  recol> 
lection  of  doing  more.  This  oral  testimony 
is  not  sufficient  to  Impeach  its  validity. 

It  Is  contended  by  the  plaintiff  that  sl- 
thou^  Beale's  petition  and  affidavit  for  serv- 
ice of  summons  by  publication  was  filed  on 
September  8, 1895,  and  before  the  attadiment 
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of  that  date,  ttte  time  of  the  first  publication 
of  summons  on  September  6,  1895,  wm  the 
time  of  the  commotoement  of  this  actltm 
within  the  meaning  of  the  provlsiona  of  sec- 
Uon  4068,  Stats.  1893  (sectton  4812,  Ber. 
Laws  1010),  that  "the  plaintifl  In  a  dvU  ac- 
tion for  the  recovery  of  money  may,  at  or 
after  the  commencemoit  thereof,  have  an  at- 
tachment against  the  property  of  the  defend- 
ant," etc,  and  Qia.t  the  attachment  was  there- 
fore premature,  and  thus  afflrmatiTely  ap- 
pears to  hare  been  and  to  be  void  in  view  ot 
the  provisions  of  section  3892,  StatSL  18S3 
(section  4639,  Ber.  Laws  1910),  which  reads 
as  follows: 

"An  action  shall  be  deemed  commenced  with- 
in the  meaning  of  this  article:  •  •  •  Where 
service  by  publication  Is  proper,  the  action  shall 
be  deemed  commenced  at  the  date  of  the  first 
publication.  An  attempt  to  eommence  an  bo- 
tion  shall  be  deemed  eiinivalent  to  the  com- 
mencement thereof,  within  the  meaning  of  this 
article,  when  the  party  faithfully,  properly  and 
dilixently  endeavors  to  procure  a  service*  but 
such  attempt  must  be  followed  by  the  first  pub- 
lication or  service  of  the  summons  wltliin  sixty 
days." 

As  will  be  seen,  this  section  4658  relates 
expressly  to  the  article  on  limitation  of  ac- 
tions, and  not  to  the  article  on  attachments ; 
but  assuming  tb&t  the  rule  It  announces 
should  be  followed  In  determining  when  an 
action  is  commenced  to  authorize  an  attach- 
ment under  section  4812,  supra,  for  the  sake 
of  uniformity,  we  think  it  clear  that  It  must 
be  presumed  In  this  case  that  Beale  faith- 
fully, properly,  and  diligently  endeavored  to 
procure  service  so  that  If  bis  commencement 
of  his  action  on  September  8,  1895,  had 
amounted  to  no  more  than  an  attempt  It 
must  here  be  deemed  to  have  been  commenc- 
ed at  that  time  under  this  rule ;  and  in  Ray- 
mond V.  Nix,  Halsell  &  Co.,  5  Okl.  656,  49 
Pac.  1110,  it  Is  held  in  the  second  paragraph 
of  the  syllabus: 

"An  action  is  commenced  when  plaintiff  files 
bis  petition  and  *  *  *  an  affidavit  for  pub- 
Ucauon,  wliidi  is  thereafter  made  good  by  par- 
suing  the  reqnirements  of  the  statute,  •  *  * 
witUn  60  days." 

It  does  not  appear  from  the  mandatory 
record  under  consideration,  as  contoided  by 
plaintiff,  nor  otherwise,  that  he  was  without 
an  attachable  interest  hut,  to  the  contrar7t 
It  appears  from  the  mutually  alleged  and 
agreed  facts  In  the  Instant  case,  without  the 
aid  of  any  presumption,  that  the  plaintiff 
had  an  attadiable  intwest  in  this  property 
at  the  time  of  the  levy  of  the  Beale  attach- 
ment thereon  on  September  8,  1895,  as  on 
August  22,  1805.  his  right  to  tlila  property 
had  been  finally  adjudicated  and  determined, 
and  a  deed  to  him  was  duly  executed  and 
acknowledged  by  the  town-site  board  of  trus- 
tees and  ready  for  delivery  to  him  upon  his 
payment  of  the  requisite  fees,  and  on  Au- 
gust 31,  1895,  he  paid  these  fees,  so  that 
nothing  whatever  remained  to  be  done  on 
his  part  to  entitle  him  to  a  delivery  of  that 
deed)  although  the  same  was  not  mailed  to 
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Um  nntn  September  80,  1806,  which  Ia8^ 
inNtloiied  date  was  27  H&yB  after  the  setoire 
of  the  propertj  upon  the  Beale  attachment. 
As  to  whether  file  present  plahitlfl  acquired 
an  equitable  rl^t  to,  and  therefore  an  at- 
tachable hiterest  in,  tlds  properly  as  early 
as  October  1,  1880,  when  the  President  of 
the  United  States  omveyed  the  legal  title 
to  the  board  of  town-site  tmsteea  in  traat  for 
Um,  and  tab  modo  in  tmst  for  the  United 
States,  is  a  debatable  question;  but.  as  ac- 
tnal  dellTery  of  snch  deeds  Is  not  necessary 
to  the  passing  of  title,  there  appears  to  be 
00  gronnd  whatever  for  a  denial  of  the  prop- 
osition that  he  acgnlred  both  the  legal  and 
eqnitable  title  to  this  property  at  least  as 
early  as  August  81,  180B,  which  was  three 
days  before  the  property  was  attached  in 
'  the  Beale  case.  United  States  t.  Schurs,  102 
U.  S.  878,  26  Ll  Ed.  167 ;  Huasey  t.  Smith, 
80  U.  6.  20,  25  L.  Ed.  314;  StrlngfeUow  v. 
Cain,  80  U.  S.  610,  2S  L.  Bd.  421;  Bock- 
finger  T.  Poster,  190  U.  S.  116,  28  Snp.  Ot 
S36,  47  L.  Sd.  076;  Flanagan  v.  Forsythe, 
«  OkL  22R  60  Pac.  162 ;  DlsL  No.  160  t. 
Alcott,  81  OkL  122,  120  Pac.  662;  Walter 
Bealty  Co.  t.  Jones,  35  OkL  272,  128  Pac. 
840;  Brown  t,  Parker,  2  Okl.  268,  89  Paa 
667;  Oblaolm  t.  Weiase,  2  OkL  «U,  89  Pae. 


467;  Twine  t.  Carey,  2  Okl.  249,  87  Pac 
1006;  Block  T.  Morrison.  112  Mo.  343,  20 
8.  W.  840;  Jackson  t.  Xf^nfams,  10  Ohio, 70; 
Winfl^  Townstte  Oo.  t.  Marls,  11  Kan.  128; 
Sherry  r.  Sampson,  11  Kan.  611;  Bathbone 
r.  Sterling  25  Kan.  444 ;  Goldberg  t.  Sldd. 
5  8.  D.  168,  08  N.  W.  574.  Also  see  Topeka 
Commercial  Security  Co.  t.  Mcnierson,  7 
Okl.  832,  64  Pac.  488,  receding  from  the 
view  expressed  In  the  prior  (q;)inion  In  the 
same  case,  52  Pac.  895. 

We  think  It  dear  that  the  Judicial  pro- 
ceedings upon  whl<ai  the  sheriff's  deed  de* 
pends  for  its  validity  in  the  Beale  cose  is 
not  void  upon  the  face  of  the  mandatory 
record  therein  nor  because  of  any  fact  dis- 
closed by  the  appeal  record  in  tiie  Instant 
case;  and  this  conclusion  makes  It  unnec- 
essary for  us  to  determine  whether,  if  snch 
proceedings  were  void,  the  plalntllf  would 
be  precluded  from  prevailing  In  the  Instant 
case  by  reason  of  either  or  all  of  the  other 
pr<^H>sitlons  urged  by  the  defendanta  against 
his  right  to  do  sa 

Affirmed.  All  the  Justices  ooacurrlng,  but 
SHARP,  a  J^  and  KANB  and  TUBNES, 

JJ.,  limit  th^  ooncorrence  to  the  conchudon 

reached. 


BIOHARDSOK  t.  CARB 
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l«l  Or.  U3) 

In  re  GRANTS  PASS  IRR.  DIST. 

Appeal  of  WOODWARD. 

{Supreme  Court  of  Oregon.  March  S,  IftlS.) 

Department  1.  Appeal  from  Circuit  Court, 
Josephine  County;  F.  M.  Calkins,  Judge. 

In  the  matter  of  the  Grants  Pass  Irriga- 
tion District.  Procedure  to  secure  the  ap- 
proval toy  the  court  of  the  organization  and 
issue  of  bonds.  C.  B.  Woodward,  a  land- 
holder, demurred  to  the  petition.  From  a 
decree  approving  the  organization  <3t  the  dis- 
trict, and  the  bond  issue,  the  demurrant  ap- 
peals. Affirmed. 

Edward  S.  Van  D;ke,  of  Grants  Pass,  for 
appellant  H.  D.  Morton,  of  Grants  Pass,  for 
respondent 


PBB  CURIAM.  Acting  unAer  the  prorl* 
slons  of  (ibapter  7  of  tlUe  41,  I«.  O.  L.,  and 
acts  of  the  legislative  assoubly  amendatory 
thereof,  the  requisite  number  ot  freeholders 
petitioned  the  county  court  of  Josephine 
county  to  call  an  Section  to  determine  wbeth- 
er  there  should  be  established  an  irrigation 
district  covering  land  mostly  In  that  connty, 
but  to  a  much  leas  extent  In  the  adjoining 
county  of  Jackson.  Such  proceedings  were 
taken  that  an  election  was  held,  in  conse- 
quence of  which  the  county  court,  on  Janu- 
ary 29,  1917,  entered  of  record  Its  order  of 
that  date  declaring  the  result  of  the  election 
to  be  In  favor  of  the  establishment  of  the  dis- 
trict under  the  name  Grants  Pass  Irrigation 
District,  and  choosing  certain  named  individ- 
uals directors  and  treasurer  respectively. 
The  order  also  proclaimed  that  the  district 
is  duly  formed  and  in  operation. 

On  September  4,  1917,  in  pursuance  of  a 
resolution  unanimously  adopted  by  It  on  that 
date,  aU  the  directors  being  present,  the 
board  of  directors  ordered  an  election  to  l>e 
held  on  October  4,  1917,  in  the  district,  to 
determine  whether  Its  bonds  should  be  Issued 
and  sold,  In  the  sum  of  $290,000,  par  value, 
or  so  much  thereof  as  may  be  necessary  to 
install  suitable  Irrigation  works.  The  elec- 
tion was  held  on  the  day  designated.  The 
board  canvassed  the  returns  and  declared  the 
result  to  be  in  f&vor  of  the  Issuance  and  sale 
of  bonds  as  the  question  was  submitted  tO' 
the  electors. 

On  October  IT,  1917,  the  directors  institut- 
ed this  proceeding  to  procure  for  the  organi- 
zation of  the  district  and  the  issue  of  bonds 
the  approval  of  the  court  Such  a  step  is 
authorized  by  section  41  of  chapter  357  of 
the  Laws  of  1917.  That  enactment.  In  com- 
mon with  all  nrecedluc  statutes  on  that  sub- 
ject, lays  down  this  rule  of  construction  for 
the  ffuldance  of  the  iudldarr: 

court  hearing  any  of  the  contests  pro- 
vided for  by  tills  act,  or  any  Inquiry  Into  the 


REPORTER  (WadL 

legality  or  correctness  of  any  of  the  proceedings 
herein  provided  (or,  must  disregard  any  error, 
irregularity,  informality  or  omission  which  does 
not  injuriously  affect  the  substantial  rights  of 
the  parties  to  said  proceeding." 

A  general  demurrer  to  the  petition  of  Oc- 
tober 17,  1917,  was  interposed  by  one  of  the 
landholders  affected  by  the  organization  of 
the  district  and  the  transactions  In  pursu- 
ance thereof,  to  which  allusion  has  been 
made ;  but  It  was  overruled,  and,  as  he  de- 
dlned  to  plead  further,  the  circuit  court  en- 
tered Its  decree  approving  the  organization 
of  the  district  and  the  b<Hid  lasoe.  The 
mnrrant  appealed. 

The  brlelb  filed  Indicate  that  flie  proceed' 
tug  Is  amicable,  and  designed  mainly  to  se- 
cure tiie  Jodidal  vise  as  ^partii^  greater 
sanction  to  the  bonds,  irith  the  po8Bll>le  ie> 
suit  of  maldng  them  more  salable  Notwiflt- 
standing  this,  we  hare  given  earefol  scrutiny 
to  the  history  of  the  organizatlui  of  the  die- 
trlct  and  Us  action  culminating  In  the  an- 
thorization  of  the  bond  issue,  as  portrayed  In 
the  very  full  record  b^re  ns,  and  find  It  to 
be  singularly  free  from  error,  especially  when 
measured  by  the  statutory  canon  above 
quoted. 

The  decree  of  the  circuit  court  will  there- 
fore be  affirmed,  by  one  here  entered  also  de- 
claring re^lar  In  all  respects  the  organiza- 
tion and  existence  of  the  district  and  the 
validity  of  the  bcmds  It  proposes  to  Issucw 


OM  Wash.  C8S) 
DOTLB  T.  MODEL  BAKERY  CO. 
(Na  1439&) 

(Supreme  Court  of  Washlngt<m.  March  27i 

i9ia) 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  Bruce  Blake,  Jndg& 

Action  by  John  Doyle  against  the  Modd 
Bakery  Company.  Judgment  for  plain tUf, 
and  defendant  appeals.  Affirmed. 

Danson,  Williams  &  Danyn  and  George  D. 
Lantz,  all  of  Spokane,  for  appellant  Roche 
&  Onstine  and  F.  W.  Girand,  all  of  Spokane^ 
for  respondent 


WEBSTER,  J.  This  action  was  brought 
by  respondent,  an  employe  of  appellant,  to 
recover  damages  for  injuries  to  his  hands, 
alleged  to  have  been  caused  by  washing  dish- 
es with  soft  soap,  made  and  furnished  by 
appellant  "which  contained  an  excessive 
amount  of  lye  or  caustic  acid,  while  appel- 
lant contends  that  respondent's  injury  re- 
sulted from  bums  occasioned  by  his  filling 
a  tub  of  freshly  made  hot  soap  while  engaged 
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In  an  act  outside  tbe  sccqpe  of  bis  enq^loj' 
ment.  Upon  a  trial  of  the  canse  b^ore  ttie 
court  without  a  Jiu7t  a  jnc^«it  In  fitvor 
of  the  plaintiff  for  ¥136  was  rmdered.  from 
whl^  defendant  appeals,  assigning  as  error 
the  insufficiency  of  the  erldmce  to  sustain 
the  recovery. 

We  shall  not  enter  tq;ion  a  discussion  of 
Qie  testimony.  A  careful  examination  of 
the  record  amvlnces  us  that  the  findings  of 
flie  lower  court  are  sustained  hy  a  (dear  pre* 
IHmderance  of  the  evidence. 

The  judgment  Is  affirmed. 

ELLIS,  a  J.,  and  FULLIERTON,  MAIN, 
and  PABKEB,  JJ.,  concur. 


06  OU.  Cr.  665) 
Bz  parte  TOOTHAEER.   (No.  A-S309.) 

(Orlmlnal  Court  of  Appeals  of  Oklahoma. 
AprU  20,  1918.) 

Appllcaticm  for  writ  of  habeas  corpus  by 
William  Toothaker  to  be  admitted  to  ball. 
Writ  granted,  and  ball  allowed. 

GIddlQgs  &  Giddings,  of  Oklahcnna  City, 
for  petitioner.  S.  P.  Freellng,  Atty.  Gen., 
and  Corbett  Comett,  Co.  Atty.,  of  Pawtauska, 
for  respondent. 

PER  CURIAU.  This  la  an  application  on 
the  part  of  William  Toothaker  to  be  admit- 
ted to  ball  In  two  cases  now  pending  In  Osage 
county.  In  which  he  Is  charged,  respectively, 
with  the  murders  of  Louis  Baldwin  and  Mrs. 
Louis  Baldwin.  These  alleged  homicides  oc- 
curred In  the  public  highway  near  the  homes 
of  the  petitioner  and  decedents,  who  were 
husband  and  wife.  An  application  for  ball 
was  heretofore  made  prior  to  the  preliminary 
examination  before  Judge  R.  B.  Boone,  of 
the  Twenty- Fourth  district,  and  was  at  that 
time  very  properly  denied,  because  no  un- 
necessary delay  was  shown  in  giving  the  pe- 
titioner a  preliminary  bearing.  The  undisput- 
ed facts  appear  to  be  that  one  of  the  deceas- 
ed parties  shot  the  petitioner  with  a  load 
from  a  shotgun  just  prior  to  the  killing.  We 
deem  It  inadvisable  to  enter  Into  a  discus- 
sion of  the  evidence,  but  have  reached  the 
conclusion,  after  a  careful  examination  of 
the  record,  that  these  applications  for  a  wrtt 
should  be  granted,  and  the  defendant  admit- 
ted to  ball  in  each  case. 

Ball  Is  therefore  fixed  in  the  case  of  State 
of  Oklahoma  v.  William  Toothaker,  for  the 
murder  of  Louis  Baldwin,  in  the  sum  of  $16,- 
000,  for  the  appearance  of  the  said  William 
Toothaker  to  answer  said  cliarge  at  the  next 
term  of  the  district  court  of  Osage  county, 
and  from  term  to  term  thereafter  until  said 
charge  Is  dl^Msed  of  according  to  law,  to  be 
approved      the  coort  clerk  of  said  Osage 


county;  and  ball  in  the  sum  of  $10,000  Is 
granted  to  petitioner  In  the  case  of  State  of 
Oklahoma  v.  William  Toothaker,  wherein  he 
Is  charged  with  the  murder  of  Mr&  Louis 
Baldwin,  tmder  the  same  terms  and  condi- 
tions as  above  provided. 


(14  Okl.  Or.  SM) 

BRAGG  V.  STATE.    (No.  A-2897.) 

(GHmlnal  CTourt  of  Appeals  of  Oklshoma. 
Matcti  23,  1918.) 

(SyUabut  by  EditoHal  Btaff.) 

iNToxicATiNa  LiQuoBS  ^=»236(7>— Ofrnbhi 
— SuPFiciENCT  or  Evidbnot; 
Evidence  in  a  prosecution  for  unlawful  pos- 
KBsioD  of  intoxicating  liquor  wltti  ttie  unlawful 
intentlcm  to  sell  or  otherwise  dispose  of  it  held 
sufficient  to  sustain  a  oonvicUon. 

Appeal  from  County  Coort,  Pontotoc  Conn- 
ty;  I.  H.  Sing,  Judge. 

Bin  Bram  was  convicted  of  having  unlaw- 
ful possession  ot  intoxicating  liquor  with  the 
Intent  to  sell  or  otherwise  dispose  of  it,  and 
he  appeals.  .  Affirmed. 

John  Crawford,  of  Ada  (Stuart,  Cruce  & 
Riddle,  of  Oklahoma  City,  of  counsel),  for 
plaintiff  In  error.  The  Attorney  General  and 
^  McMillan,  Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  The  plaintiff  In  error,  BlU 
Bragg,  was  convicted  in  the  county  coOrt  of 
Pontotoc  county  upon  an  information  chain- 
ing the  imlawfut  possession  of  certain  Intox- 
icating liquors,  to  wit,  23  gallons  of  Cboctaw 
tieer,  with  the  unlawful  Intention  to  sell  or 
otherwise  dispose  of  the  same.  On  the  5th 
day  of  October,  1915,  by  the  Judgment  of  the 
court  he  was  sentenced  to  be  confined  In  the 
county  Jail  for  a  period  of  00  days  and  that 
he  pay  a  fine  of  $100  and  the  costs.  From 
the  Judgment  he  appeals. 

The  evidence  for  the  state  shows  that  Sher- 
iff Duncan,  with  two  deputies,  went  to  the 
defendant's  tent,  located  In  a  pastqre  south- 
west of  the  Frisco  depot  at  Roff,  and  one  of 
the  deputies  went  Into  the  tent  and  asked 
the  defendant  if  he  could  buy  some  "Choc." 
The  defendant  said  he  was  afraid  he  was 
trying  to  trap  him,  but  finally  decided  to 
6^1  some,  and  asked  him  whether  he  wanted 
it  hot  or  cold;  the  hot  was  in  the  tent,  and 
the  cold  was  in  the  Ice  box.  Thereupon  the 
officers  took  charge  and  found  some  Choc- 
taw beer  In  the  ice  box  with  50  or  60  pounds 
of  ice,  and  found  16  gallons  of  Choctaw 
beer  In  the  tent  They  testified  that  it  was  a 
beverage  made  ont  of  malt  and  hops,  and 
that  it  was  intoxicating.  The  sheiitC  further 
testified  that  he  drank  some  of  It;  that  it 
was  strong  with  alcohol;  that  he  had  drunk 
Budwelser  and  Pabst,  but  this  Choctaw  beer 
was  the  stronge&t  beer  he  bad  ever  drunk. 
The  testimony  of  Whltson  and  Chandler,  the 
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d^nty  sheitflb  was  sabstantlally  to  the  same 
effect 

Aa  a  witness  In  his  own  behalf  the  defend- 
ant testified  that  be  with  others  made  the 
staff  for  their  own  use,  but  did  not  sell  It, 
and  did  not  Intend  to  sell  it 

The  errors  assigned  are  Insufficiency  of  the 
evidence  to  Bustaln  the  verdict,  error  in  the 
Instructions  given,  and  error  in  refusing  re- 
quested InstructiODS. 

It  is  a  sufficient  answer  to  the  contentions 
made  to  say  that  the  evidence  is  ample  to 
support  the  verdict.  The  instructions  fully 
and  fairly  cover  the  law  of  the  case,  and  the 
Instructions  requested  were  properly  refused. 
Having  examined  the  record,  and  finding  no 
substantial  error  therein,  and  believing  that  a 
fair  and  impartial  trial  was  had,  the  Judg- 
ment of  the  county  court  of  Pcmtotoc  county 
is  affirmed. 

(H  OW.  Cr.  88S) 
BONDURANT  t.  STATE.    (No.  A-2886.) 
(Criminal  Court  of  Appeals  of  Oklahoma. 
March  23,  1918.) 

(Syllabua  iy  the  Courjt.) 

Cbihinai.  Law  '*s>673(2)  —  Intoxioatiwo 
Liquors —Prosecution  —  IifaTBUorraoN  — 
Reputation— Evidence. 
On  a  trial  upon  a  charge  that  the  defend- 
ant did  have  possession  of  intoxicflting  liquor 
with  intent  to  violate  provisions  of  the  pro- 
hibitory liquor  law,  where  evidence  of  the  gen- 
eral reputation  (tf  the  defendant's  place  of  bu^- 
ness  was  relied  on  to  show  the  Intent,  it  was 
error  for  the  court  to  refuse  to  instruct  the 
jury  upon  the  law  applicable  to  reputation  evi- 
dence, and  the  purpose  for  wbldi  such  evidence 
was  admitted. 

Appeal  from  County  Goort,  Orady  Ooanty ; 
R.  &  Davenport,  Judga 

H.  C  Bonduraot  was  convicted  of  a  viola- 
tion of  the  prohibition  law,  and  he  appeals. 
Reversed. 

Holding  &  Herr,  of  Cblckasha,  for  plain- 
tiff in  error.  The  Attorney  Ooieral  and  B. 
McMillan,  AssL  Atty.  Gen.,  for  the  State. 

DOTLE,  P.  J.  This  is  an  appeal  from  a 
Judgment  of  conviction  upon  an  information 
charging  H.  C  Bondurant  did  have  in  his 
possession  intoxicating  liquors,  to  wit  whis- 
ky, for  the  purpose  of  disposing  of  the  same 
in  violation  of  the  prohibitory  law  of  the 
state.  The  verdict,  omitttng  formal  parts, 
was  as  follows: 

"That  the  jury  drawn,  Impaneled,  and  sworn 
in  the  above-entitled  cause  do  upon  our  oaths 
find  the  defendant,  H.  G.  Bondurant,  guilty 
as  charged  in  the  information  herein  and  assess 
his  punishment  at  a  fine  of  $50  and  confinement 
in  the  countv  jail  for  30  days.  W&  the  jury, 
recommend  that  the  judge  eliminate  the  jail  sen- 
tence.   [Signed  by  five  Jurora.]'* 

To  the  receiving  of  the  verdict  the  record 
■hows  that  the  defendant  excepts  "for  the 
reasiHi  that  said  verdict  Is  insufficient  In 


form  and  too  indefinite  and  uncertain  as  to 
the  penalty  assessed."  Overruled,  and  ex- 
ception allowed. 

The  evidence  shows  that  Bondurant  the 
defendant,  condncted  a  lunch  counter  on 
Chlckasha  avenue  between  Fourth  and  Ptffli 
streets,  Cblckasha ;  that  Hodge  Bailey,  sher- 
iff of  Grady  county,  and  two  deputies,  Budc- 
er  and  Gastleman,  went  to  the  defradanf  s 
place  of  business  to  execute  a  search  war- 
rant, and  they  found  about  one-half  quart  of 
whisky  behind  a  cook  stove  in  the  back 
room,  and  found  two  small  glasses  there. 
These  officers  and  witness  Marshall,  a  police- 
man, each  testified  that  the  defendant's  place 
of  bu^ness  was  a  place  of  public  resort  and 
that  they  knew  the  general  reputation  of 
the  defendant's  place  of  business  as  to  being 
a  place  where  intoxicating  liquors  were  sold, 
and  that  it  bad  the  reputation  of  being  a 
place  where  intoxicating  liquors  were  sold. 
C.  C.  Leonard  testified  that  the  defendant's 
place  of  business  had  the  reputation  of  be- 
ing a  place  where  Intoxicating  liquors  were 
sold. 

The  defendant  as  a  witness  in  his  own  be- 
half testified  that  he  had  the  whisky  there 
for  bis  own  use ;  that  he  had  been  drinking 
some  that  day;  that  he  did  not  sell  intoxi- 
cating liquors ;  that  he  did  not  Intend  to  s^ 
any  of  the  liquor  In  question. 

The  dbarge  of  the  court  contains  six  in- 
structions, and  merely  submitted  the  general 
Issue.  Anaong  others  the  defendant  request- 
ed the  court  to  give  the  following  instruc- 
tion: 

"Evidence  has  been  admitted  In  this  ease  rel- 
ative to  the  repatation  of  defendant's  place  of 
business.  This  evidence  has  been  admitted  for 
one  purpose  only,  that  is,  for  the  purpose  of 
showing  the  intent  for  which  the  defendant  had 
the  liquor  in  question,  and  before  yon  can  con- 
sider said  evidence  for  any  purpose,  yon  mnst 
find  the  defendant's  place  is  a  public  resort, 
and  that  such  place  was  used  for  the  sale  of  in- 
toxicating liquors. 

"Refused  and  exception  allowed. 

"B.  B.  Davenport  Judge." 

We  think  that  tills  instruction  should  have 
been  given  for  the  defendant  and  in  view 
of  the  fact  that  the  evidence  was  merely 
tedmlcally  sufficient  to  make  a  prima  facie 
case  the  court  committed  error  In  refusing  it 
Evidence  as  to  the  reputation  of  the  defend- 
ant's place  of  business  was  competent  ana 
admissible  only  for  the  purpose  of  showing 
the  unlawful  intent  As  a  grawal  ralfl^ 
where  evid^ce  is  admitted  Only  for  the  sin- 
gle specific  purpose,  the  court  when  request- 
ed, should  in  its  charge  to  the  Jury  limit  the 
purpose  for  which  soch  testimony  was  ad- 
mitted. 

For  error  of  -  the  court  In  refusing  to  In- 
struct upon  the  law  applicable  to  the  evi- 
dence  Introduced,  the  Judgment  la  reversed. 

ABMSTBONO  and  HATSON,  33^  conCDE. 
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(U  OkL  Cr.  80) 

DUPRBB  T.  STATB.    (No.  A-2346.) 
(GrAninal  Oonrt  of  Appeals  of  Oklahoma. 
March  10. 1»18.) 

(ByUahut  6y  tk»  Oomri.) 

1.  Attobhbt  Obnebai,  «=97  —  Pownw  amd 
DuTiBs — Statute. 

Under  Bection  8007,  BeT.  Laws  1910,  it  is 
the  dutr  of  the  AttoTDey  General,  upon  re- 
quest  of  the  Goremor,  to  appear  in  tbe  trial 
court  and  to  institute  and  conduct  the  prosecu- 
tion of  particular  criminal  cases,  and  by  such 
request  the  Attorney  General  is  dotbed  with 
all  tbe  powers  and  duties  of  tbe  county  attor- 
ney in  regard  to  tbe  prosecution  of  criminal 
cases  generally,  but  such  request  and  appear- 
ance does  not  abrogate  tbe  powers  and  duties 
of  tbe  county  attorney  in  regard  to  tbe  particu- 
lar prosecution. 

2.  Criminal  Law  <&=>16S— Pobmib  Jbopab- 
dt — sufficiekct  op  puba. 

Where  tbe  couniy  attorney  has  instituted  a 
criminal  prosecution  which  is  pending  in  the 
superior  court,  and  tbe  Attorney  General,  upon 
request  of  tbe  Governor,  appears  and  insti- 
tutes a  prosecution  for  the  same  offense  in  the 
district  court  of  the  county,  and  the  county  at- 
torney continues  bis  prosecution  in  the  su- 
perior court  and  secures  a  trial,  resulting  in  a 
verdict  of  "not  guilty"  before  the  nrosecution 
by  the  Attorney  General  is  reached  for  trial, 
and  when  it  is  allied  the  plea  of  former  jeopar- 
dy is  urged  against  the  information,  htld,  that 
the  plea  la  well  taken  and  should  have  been  sus- 
tained. 

Appeal  from  District  Oburt,  Oklahoma 
County;  Frank  Mathewa,  Judge. 

James  M.  Dupree  was  convicted  under  the 
statute  making  it  an  offense  to  keep  a  place 
for  the  purpose  and  with  the  intent  of  un- 
lawfully selling,  bartering,  or  giving  away 
intoxicating  liquors,  and  he  appeals.  Re- 
versed and  rananded,  with  directions. 

Claude  NowllB  and  WUUam  Zwlck,  both  of 
OkIah<Hna  City,  for  ^alntifl  In  esrot.  Chas. 
W.  West,  Atty.  Gen.,  and  Smith  0.  Matson 
and  Joa.  L.  Bull,  Asat  Attya.  Qra.,  tat  tbe 
Stat& 

GALBRAITH,  Special  Judge.  Tbe  dlspo* 
ritlon  of  this  appeal  requires  th&  considera- 
tion of  only  one  of  the  many  assignments  of 
mor  set  out  In  the  petition  In  error,  name- 
ly, the  fifth  assignment,  which  reads: 

"The  said  district  court  of  Oklahoma  county, 
OkL,  erred  in  requiring  the  defendant  to  pro- 
ceed to  trial,  and  in  placing  tbe  defendant,  J. 
U  Dnpree,  on  trial  for  laia  offense  in  the  dia< 
tiict  court  of  Oklahoma  coun^,  OkL,  for  the 
reason  that  said  defendant,  J.  M.  Dupree,  had 
heretofore  been  duly  tried  and  acquitted  of  the 
identical  offense  charged  against  him  in  said  in- 
formation." 

It  appears  from  tbe  record  that  tbe  Attor- 
ney GeneraL  having  been  requested  so  to  do 
by  tbe  Governor,  on  the  7th  day  of  Febru- 
ary,  1914,  filed  a  preliminary  information  in 
the  coun^  court  of  Oklahoma  county  charg- 
ing the  plaintUf  in  error,  with  numerous  oth- 
er persons  named  in  tbe  information,  with 
the  offense  of  keeping  a  place,  to  wit,  tbe 
second  and  third  stories  of  a  tbree-story 
hri<&  ImUding  and  the  arourtenances  there- 


unto belonging,  located  at  Na  6^  North 
Broadway,  Oklahoma  City  and  Oklahoma 
county,  caUed  the  "Elite  Hotel,"  with  tbe 
unlawful  intention  and  for  the  unlawful  pur- 
pose of  selling,  bartering,  and  giving  away 
spirituous  and  malt  liquors  contrary  to  tbe 
statute ;  that  a  preliminary  examination  was 
waived  by  tbe  defendants  and  they  were 
bound  over  to  tbe  district  court  of  Oklahoma 
county;  that  thereafter  on  the  20th  day  of 
February,  1914,  the  Attorney  General  filed  in 
the  district  court  of  Oklahoma  county  an  in- 
formation against  the  plaintiff  In  error  and 
the  other  parties  named  with  bim,  wherein 
it  was  charged  that  on  tbe  1st  day  of  April, 
1913,  and  continuing  thereafter  up  to  and  in- 
cluding the  14th  day  of  February,  1914,  tbe 
defendants  did  keep  a  place  at  No.  6%  North 
Broadway,  Oklahoma  City,  known  as  tbe 
"Elite  Hotel,"  with  the  purpose  and  iutent 
of  unlawfully  selling,  bartering,  and  giving 
away  spirituous  liquors,  etc.  Tbe  sufBdeocy 
of  this  information  was  challenged  by  de- 
murrer and  by  pica  of  former  jeopardy  In 
bar.  These  pleas  being  denied,  tbe  plaintiff 
In  error  asked  and  was  granted  a  severance 
and  proceeded  to  trial  upon  his  plea  of  not 
guilty,  resulting  in  a  verdict  of  "guilty,"  and 
a  Judgment  entered  therein  assessing  a  fine 
and  a  prison  sentence.  To  review  which  this 
appeal  was  prosecuted. 

It  also  appears  from  tbe  record  that  on 
the  3d  day  of  December,  1913,  the  county 
attorney  of  Oklahoma  county  commenced  a 
prosecution  against  tbe  plaintiff  in  error  and 
others  charging  the  offense  of  keeping  a 
place,  to  wit,  the  "EUte  Hotel,"  in  Oklahoma 
City,  on  April  1,  1913,  and  continuously 
thereafter  up  to  a  day  named  In  December, 
1913;  that  the  preliminary  bearing  was 
waived  and  the  defendants  were  bound  over 
to  the  superior  court  of  Oklahoma  county; 
that  on  the  9th  day  of  February,  1914,  the 
county  attorney  of  Oklahoma  county  filed  an 
Information  in  the  superior  court  of  said 
county  against  the  plaintiff  In  error  diarg- 
ing  the  offense  of  keeping  a  place,  to  wit,  tbe 
"Elite  Hotel,"  in  Oklahoma  City  on  tbe  1st 
day  of  April,  1913,  and  continuously  there- 
after up  to  and  including  tbe  14th  day  of 
March,  1914;  that  this  cause  was  set  for 
trial  in  the  superior  court  on  tbe  20th  day  of 
March,  1914,  and  the  trial  thereof  was  fur- 
ther continued  until  the  23d  day  of  March, 
when  a  trial  was  bad  before  the  court  and 
Jury  and  a  verdict  returned  by  the  Jury  of 
"not  guilty,"  and  a  Judgment  entered  upon 
said  verdict  by  tbe  court  adjudging  the  plain- 
tiff In  error  "not  gouty"  of  the  offense 
charged. 

It  Is  admitted  that  the  offense  charged  in 
tbe  Information  filed  by  the  Attorney  General 
In  the  district  court  and  that  filed  by  the 
county  attorney  in  tbe  superior  court  charg- 
ed one  and  the  same  offense.  It  Is  urged  on 
behalf  of  tbe  state.  In  answer  to  the  plea  of 
former  Jet^rdy  set  np  in  bar  to  the  Inftnv 
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matlon  filed  by  the  Attorney  General,  that 
when  the  Attorney  General  commenced  the 
prosecution,  by  filing  the  preliminary  Infor- 
mation In  the  county  court,  the  power  and 
authority  of  the  county  attorney  to  proceed 
with  the  prosecution  on  the  Information  filed 
by  him  was  revoked  and  superseded,  and 
that  any  steps  he  might  have  taken  In  the 
prosecution  subsequent  to  the  filing  of  the 
information  by  the  Attorney  General  were 
IneflFectual  for  any  purpose,  and  that  the 
trial  had  thereon  could  not  amount  to  jeop- 
ardy, and  therefore  the  plea  attempting  to 
set  up  the  former  Jeopardy  was  properly  de- 
nied. 

The  duties  of  the  county  attorney  In  re- 
gard to  the  prosecution  of  criminal  cases  In 
general  are  set  out  in  section  1554,  Rev.  Laws 
1910,  as  follows: 

"It  shall  be  the  duty  of  the  county  attorney 
to  appear  in  the  district,  superior  and  county 
courts  of  his  county  and  prosecute  and  defend, 
oiv  behalf  of  the  state  or  county,  all  actions  or 
proceedings,  civil  or  criminal,  in  which  the 
state  or  county  is  interested  or  a  party;  and 
whenever  the  venue  is  changed  in  any  criminal 
case,  or  any  civil  action  or  proceeding  in  which 
his  county  or  the  state  is  interested  or  a  party, 
it  shall  be  the  duty  of  the  county  attoroey  of 
the  county  where  such  indictment  is  found,  or 
the  county  interested  in  auch  civil  action  or 
proceeding,  to  appear  and  prosecute  such  in- 
dictment, and  to  prosecute  or  defend  such  civil 
action  or  proceeding  in  the  eonnty  to  which  the 
same  may  he  changed." 

Section  8059  of  the  Rev.  Laws  of  1910, 
makes  It  the  duty  of  the  Attorney  General 
to  consult  with  and  advise  the  county  attor- 
oey when  requested  by  him  "In  all  matters 
pertaining  to  the  duties  of  their  office." 

[1]  Section  8057,  Rev.  Laws  1910,  pre- 
scribes specific  duties  of  the  Attorney  Gen- 
eral, as  follows: 

"The  Attorney  General  shall  appear  for  the 
state  and  prosecute  and  defend  all  actions  and 
proceedings  In  the  Supreme  Court  and  Criminal 
Court  of  Appeals  in  which  the  state  shall  be 
interested  as  a  party,  and  shall  also,  when  re- 
guested  by  the  Governor  or  either  branch  of 
the  Legislature,  appear  for  the  state  and  prose- 
cute or  defend  in  any  other  court  or  before  any 
officer,  in  any  cause  or  manner,  civil  or  criminal, 
in  which  the  state  may  be  a  party  or  interested, 
and  shall  attend  to  au  civil  cases  remanded  by 
the  Supreme  Court  to  any  district  court  in 
vbich  the  state  is  a  party  or  interested.  He 
shall  keep  an  office,  to  be  furnished  by  tht>  state 
in  the  same  manner  as  the  other  state  offices.** 

It  was  upoD  the  request  of  the  Governor 
that  the  Attorney  General  appeared  and  filed 
the  Information  in  the  Instant  case. 

This  record  presets  the  auestiw  of  the 
effect  of  the  appearance  of  the  Attorney 
General  in  this  prosecution  upon  the  power 
and  authority  of  the  county  attorney  In  re- 
gard to  the  same  after  stich  appearance. 
The  Saprene  Court  of  Oolorado,  In  the  case 
of  People  T.  Gibson  et  aL,  68  Colo.  231,  125 
Fac;  631,  Ann.  Cas.  1814A.  138,  In  discussing 
a  rtatate  almost  identical  irttb  section  8057 
above  quoted,  quote  with  approval  a  state- 
ment In  regard  to  the  effect  of  the  appear- 
ance of  the  Attorney  General  in  the  prose- 
CDtlon  iQKm  the  jfovrer  of  the  county  attor- 


ney therein,  ft-om  the  opinion  of  the  Sn- 
pr^e  Court  of  Minnesota  In  State  t.  Robin- 
son, 101  Minn.  277,  112  N.  W.  269,  20  L.  R.  A. 

(N.  S.)  1127.  as  foUows: 

"The  statute  under  consideration,  imposing 
specific  duties  upon  coun^  attorneys  in  the 
matter  of  its  enforcement,  is  in  no  proper  view 
a  limitation  upon,  nor  does  it  exclude,  the  gen- 
eral authority  of  the  Attorney  General  upon 
the  same  subject" 

And  the  Colorado  court  proceeds  as  fol- 
lows: 

"So  under  the  law  of  this  state  district  attor- 
neys are  specifically  authorised,  inter  alia,  to 
appear'  in  all  indictments,  criminal  cases,  and 
proceedings  which  may  be  pending  in  the  dis- 
trict court  of  their  resifective  counties.  Nev- 
ertheless, funeral  authority  is  imposed  upon  the 
'  Attorney  General  to  appear  and  prosecute  in 
all  cases  wherein  the  state  is  a  party  or  In- 
terested when  required  sO  to  do  by  the  Gov- 
ernor or  General  Assembly.  The  two  provisions 
are  not  inconsistent.  They  may  stand  togeth- 
er. The  specific  duty  Imposed  upon  the  dis- 
trict attorneys  in  no  wise  hmits  or  exdudes  the 
general  authority  of  the  Attorney  General  upon 
the  same  sabject." 

The  Supreme  Court  of  North  Dakota  in  Ex 
rel.  Miller  v.  District  Court  ot  Burleigh  Ca 
et  al.,  19  N.  D.  819, 124  N.  W.  417,  Ann.  Gas. 
1912D,  035,  say  in  regard  to  the  duties  of  the 
Attorney  Genial,  whra  requested  by  the 
Governor  to  appear  in  the  prosecution  of 
criminal  cases  In  the  trial  court: 

"The  Legislature  stepped  furtber,  and,  guided 
by  the  public  interests,  announced  by  another 
special  clause  of  the  statute  cited,  as  qpe  of 
the  Attorney  General's  duties,  that  he  shall, 
when  required  by  the  public  service,  or  directed 
by  the  Governor,  assist  the  county  attorney  of 
any  couoty  in  the  discharge  of  his  duties.  Here 
we  have  a  specific  direction  by  which  the  At- 
torney General  is  to  do  more  than  to  exercise 
those  supervisory  powers  contemplated  by  pre- 
vious requirements  of  the  law.  He  is  to  assist 
the  county  attorney  In  the  discharge  of  his 
duties  when  the  public  service  requires  it,  or 
when  the  Governor  directs  him  to  give  such 
assistance.  *  •  Nor  is  there  any  limit 
whatever  to  the  assistance  to  be  given — no 
point  where  It  is  to  begin  or  to  end,  except  the 
bound  of  the  official  duty  of  the  county  attor- 
ney. Just  so  lonx  as  the  county  attorney  has 
the  duty  to  discharge,  and  just  so  far  as  he 
may  go  in  discharging  it,  so  long  is  it  the  right 
and  obligation  of  the  Attorney  General  to  ac- 
tively assist  him  in  the  dtscharge  of  such  a 
duty;  and  equally  far  in  executing  Uie  duties 
shall  he  go  when  the  public  service  requires  it. 
or  when  directed  to  assist  by  the  Governor." 

The  Supreme  Court  of  Oklahoma  in  Bx 
parte  KeUy.  46  Okl.  S77,  146  Pac.  444.  say 
in  regard  to  the  interpretation  of  section 
8057.  above- quoted: 

"If  it  be  held,  as  contended  by  counsel  for 
petitioner,  that  the  authority  of  the  Attorney 
General  is  limited  to  the  right  of  appearing  in 
proceedings  already  pending,  it  would  amount 
to  a  denial  of  his  right  to  appear  in  any  case 
where,  by  reason  of  the  failure,  neglect,  or  re- 
fusal on  the  part  of  the  local  authorities  to 
institute  proceedings,  the  same  has  not  been 
done.  The  purpose  of  this  statute  in  our  judg- 
ment is  to  clothe  the  Governor,  who  Is  vested 
by  law  with  the  supreme  executive  authority, 
and  clothed  with  the  power  of  executing  die 
laws,  in  a  proper  case,  where  from  any  reason 
tibe  law  is  not  enforced,  to  put  In  motion  the 
machinery  of  the  law  to  maintain  its  anthorit?. 
Conditions  might  aria*  where  local  offldala 
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woDld  refase  to  enfwM  Qie  law,  and  flagraat 
TiolatioDB  thereof  might  occar  with  impucity, 
unless  there  be  some  power  by  which  these 
conditiODB  could  be  remedied;  and  when,  in  the 
jadgment  of  the  Governor,  the  laws  are  not 

Eroperly  enforced  by  local  officials,  it  was  clear- 
r  contemplated  by  this  statute  that  up6n  his 
request  the  Attorney  General  might  in  person 
take  charge  of  the  conditioDS,  and  in  that  situa- 
tion would  be  clothed  with  all  the  authority  of 
the  local  officers,  and  could  take  any  steps 
necessaT7  to  institute  any  proceeding,  or  carry 
the  same  on  to  a  final  determination,  notwith- 
standing the  local  officials  might  refnse  to  do 
so," 

And  In  the  same  oplDlon  the  court  quotes 
with  approval  from  tlie  syllabus  in  the  opin- 
ion of  .the  Supreme  Court  of  Kansas  in 
State  V.  Bowles,  70  Kan.  821,  79  Pac.  726, 
69  L.  R.  A.  176,  to  the  effect  that  when  the 
Attornej'  General  has  been  requested  by  the 
Goveruor  to  act  in  such  a  case,  the  Attorney 
General  then  becomes  the  prosecuting  at- 
torney of  that  county  in  those  proceedings. 

We  understand  the  court  to  mean  by  this 
language  that  in  such  condition  the  Attor- 
ney General  becomes  clothed  with  the  same 
power  as  the  county  attorney  In  regard  to 
the  prosecution  of  such  cases.  There  Is 
notMng  in  the  language  of  the  statute  that 
would  Justify  the  Inference  that  the  Legis- 
lature Intended  that  the  request  by  the  Got- 
emor  and  the  appearance  of  the  Attorney 
General  in  tbe  prosecution  of  a  criminal  case 
operated  to  relieve  or  to  disqualify  or  to 
take  away  from  the  county  attorney  the 
powers  conferred  upon  him  by  the  statute  in 
regard  to  the  prosecution  of  criminal  caus- 
es. The  Attorney  General  being  clothed 
with  the  same  power  as  the  county  attorney, 
this  power  was  not  ezcluslre,  but  concur- 
rent with  the  power  conferred  by  the  stat- 
ute npon  the  county  attorney,  and  was  lim- 
ited by  the  same  power  which  Undts  the  du- 
tj  and  the  powers  of  the  county  attorney. 

It  will  be  obserred  that  the  sitoatlon  as 
inesented  in  the  Instant  case  differs  from 
that  presented  In  any  of  the  cases  above 
fdted.  In  each  of  those  cases  there  was  a 
fiillare,  refusal,  or  neglect  to  act  on  the  part 
of  the  county  attorney  that  was  used  as  oc- 
casion for  the  Governor  to  make  the  request 
upon  the  Attorney  (General  to  act.  In  the 
Instant  case  the  county  attorney  had  not  re- 
fused to  act,  but,  on  the  contrary,  he  had 
acted.  He  had  filed  an  Information,  bad 
Instituted  a  prosecution,  and  the  same  was 
pending  at  the  tlm'e  the  Attorney  General 
instituted  his  prosecution. 

The  record  does  not  disclose  why,  but  the 
ftict  appears  that  the  county  attorney  was 
more  diligent  In  the  prosecution  than  the 
Attorney  General.  At  least  he  got  a  trial  on 
the  information  he  filed  before  the  Attorney 
General  secured  a  trial  on  his  Information. 
In  the  situation  such  as  presented  by  the 
record  in  this  case  It  would  seem  proper  that 
the  Attorney  General,  by  reason  of  his  larger 
office,  and  t^  reason  of  being  clothed  with 
the  same  authority  as  the  county  attorney 
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by  virtue  of  the  statute  and  the  request  of 
the  Governor,  possibly  should  have  had  con- 
trol in  conducting  the  prosecution.  He 
might  have  assisted  the  county  attorney  in 
the  prosecution  of  the  information  filed  by 
him,  or  he  might  have  caused  the  dismissal 
of  that  information,  if  for  any  reason  he 
thought  an  information  filed  by  himself 
would  be  more  effective,  but  he  had  no  right 
to  ignore  the  counly  attorney,  as  he  appar- 
ently did,  and  he  had  no  right  to  ignore  the 
superior  court  in  which  the  county  attor- 
ney's InformatioQ  was  pending,  as  he  appar- 
ently did,  and  proceed  independently  upon 
an  information  filed  by  himself  In  the  dis- 
trict court.  He  was  not  justified  In  disre- 
garding the  county  attorney  and  the  su- 
perior court  until  after  the  trial  had  in  the 
superior  court  on  the  information  presented 
by  the  county  attorney,  and  having  done  so 
he  could  not  then  be  heard  to  say  that  such 
proceedings  were  Ineffectual  because  he  (the 
Attorney  General)  had  presented  an  infor- 
mation charging  the  same  offense  to  the  dis- 
trict court. 

[2]  The  trouble  in  this  prosecution  seems 
to  have  been  largely  a  question  of  dignity. 
The  Attorney  General  does  not  seem  to  have 
suggested  to  the  county  attorney  that  he 
should  refrain  from  prosecuting  his  Infor- 
matlon  since  the  Attorney  General  wished 
to  and  had  filed  an  Information  against  the 
parties  In  the  district  court.  With  this  ques- 
tion of  dignity  between  these  hl^h  officials 
the  plaintiff  In  error  has  notbinK  to  do,  and 
he  seems  to  have  been  In  no  way  rraponslble 
for  this  conflict  of  authority.  He  had  been 
haled  into  court  by  the  highest  prosecuting 
officer  In  Oklahoma  wnnty,  and  also  by  the 
highest  prosecuting  ofllcer  of  the  state  <tf 
Oklahoma;  each  pursuing  him  and  seeking 
to  convict  him  for  the  same  offense. 

Section  21  of  article  2  of  the  Constitution 
of  Oklahoma  provides: 

"No  person  shall  be  compelled  to  give  evi- 
dence which  will  tend  to  incriminate  him,  ex- 
cept as  in  this  Constitution  epecifically  pro- 
vided ;  nor  shall  any  person,  after  having  been 
once  acquitted  by  a  jury,  be  again  put  in  jeop- 
ardy of  life  or  liber^,  for  that  of  which  be 
has  been  acquitted.  Nor  shall  any  person  be 
twice  put  in  jeopardy  of  life  or  liberty  for  the 
same  offense. 

In  this  race  of  diligence  In  the  prosecuting 
of  a  crime  the  county  attorney  seems  to  have 
been  the  more  diligent;  but  the  Attorney 
General  cannot  speculate  on  the  result  of  the 
efforts  of  the  county  attorney  to  secure  a 
conviction  and  when  it  falls  contend  that 
the  trial  was  Ineffectual,  and  the  accused 
was  not  placed  In  Jeopardy,  and  secure  a 
conviction  for  the  same  offense  at  another 
trial  on  an  Information  presented  by  himself 
and  have  the  conviction  sustained  on  appeal. 
The  plea  of  former  Jeopardy  was  well  taken 
and  should  have  been  sustained. 

The  Judgment  appealed  from  must  be  re- 
versed and  the  cause  remanded,  with  direc- 
tions to  the  trial  court  to  vacate  the  ludg* 
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ment  of  oonrlctlon  and  sustain  the  plea  of 
the  former  Jeopardy  and  to  dlamlaa  the  d^ 
feodant  withont  day. 

DOTLB,  O.  J.,  and  ARMSTRONG,  J.>  oon- 
cnr.  BU.TSON,  dlflgnaUfled,  not  partld- 
patlnc. 


BAOA  T.  STATE  (two  aaea),  (Kos.  449, 450.) 
(Supreme  Court  of  Arizona.   April  18.  1918.) 

Appeals  from  Superior  Court,  Apache  Ooun- 
ty ;  Geo.  H.  Crosby,  Judge. 

i>.  B.  Baca  was  twice  convicted  of  aelUns 
Intoxicating  liquor,  and  he  appeals.  Affirmed. 

George  Dates,  of  Demlng,  N.  M.,  for  ap- 
pellant Wiley  B.  Jones,  Atty.  Gen,  and  G. 
W.  Barben  and  L.  B.  Whitney,  Aast  Att^ 
Gen.,  for  the  State. 

FEB  CURIAM.  App^ant  was  twice  con- 
victed of  Bdllng  Intoxicating  Uqucnrs.  The 
record  Is  all  that  we  have  before  vs.  A  care- 
ful examination  of  It  disclosee  no  error. 

The  Judgment  ot  convlctlott  In  ea<di  case 
Is  aiDrmed. 


CUFF  T.  STATEL  (No.  446J 
(Supreme  Court     Artacona.-  April  18,  1918.) 

Appeal  from  Superior  Court,  Mohave  Coun- 
ty ;  John  A.  ElUs,  Judge. 

H)d  Cuff  was  convicted  of  murder,  and  he 
appeals.  Affirmed. 

Wiley  E.  Jones,  Atty.  Gen.,  and  B.  Wm. 
Kramer  and  Louis  B.  Whitney,  Asst  Attys. 
Gen.,  for  the  State. 

PER  CURIAM.  The  appellant  appeals 
from  the  Judgment  of  conviction  of  murder. 
The  record  was  filed  June  22,  ISIZ,  and  the 
case  was  ordered  submitted  thereon  at  the 
January,  1918,  call  of  the  calendar.  Appel- 
lant has  not  called  our  attention  to  any  er- 
ror by  assignment,  brief,  or  otherwise. 

We  have  carefully  examined  the  Informa- 
tion, the  transcript  of  testimony,  and  the  In- 
structions of  the  court  for  fundamental  er- 
ror, and,  finding  none,  the  Judgment  is  af- 
firmed. 


SMITH  T,  STATE.   (No.  446.) 
(Supreme  Court  of  Arizona.  April  18,  1918.) 

Appeal  from  Superior  Court,  Mohave  Coun- 
ty ;  J(Am  A.  mils,  Judge. 

Floyd  Smith  was  convicted  of  murder,  and 
he  appeals.  Affirmed. 


Wller  B.  Jones,  Atty*  Oen.,  and  B.  W. 
Kramer  and  h.  B.  Whitney,  Asst  Attyw.  Gen., 
for  the  State. 


PER  OUBIAM.  The  appelant  a^ieals 
from  the  Judgmoit  of  conviction  of  murder. 
The  record  was  filed  June  22,  1917,  and  the 
case  was  ordered  submitted  thereon  at  the 
January,  191^  call  of  the  calendar.  Apt>A- 
lant  ha*  not  called  our  attention  to  any  «r- 
Tor  by  assignment,  brief,  or  otherwise; 

We  have  carefully  examined  the  Informa- 
tion, the  transcript  testimony,  and  the  in- 
st ruction  8  of  the  court  for  fundamental  er- 
ror, and,  finding  none^  the  Judgmoit  is  af- 
flnned. 


(U  OU.  Or.  MU 
VBAKKB  T.  OITY  OF  UUSEOGlSa 
(No.  A-^89S.) 

(Orimlnal  Ooart  of  Appeals  ot  OUahoma. 

March  2S,  1918.) 

fBvUahv$  by  the  Court.) 
JUBT  «=»23(1>-BIGHT  TO  JUIT  nhUIr-OOH- 

BTrnmow— Pbovisionb. 
The  BfU  of  Bights  of  the  Ctmstitntlon  of 
Oklahoma  declares  that:  "The  right  of  trial  by 
Jary  shall  be  and  remain  inviolate,  and  a  jury 
for  the  trial  of  civil  and  orimlnal  cases  in 
courts  of  record,  other  than  county  courts,  shall 
consist  of  twelve  men;  but,  in  county  courts  and 
courts  not  of  record,  the  Jury  shall  consist  of  six 
men."  Const  art.  2,  fi  19.  And  that:  "In  aH 
criminal  prosecutions  the  accused  shall  have  the 
right  of  a  speedy  and  public  trial  by  an  impar- 
tial jury  of  the  count?  In  which  the  crime  shall 
have  been  committed."  Const  art  2,  |  20, 
Held,  that  a  person  prosecuted  under  a  dty  or- 
dinsnce  for  an  offense  which  is  also  made  a 
misdemeanor  by  statute,  or  an  ordinance,  the 
panishmeDt  for  a  violation  of  which  is  or  may 
be  imprisonment.  Is  entitled  to  a  Jnry  trial  in 
the  court  of  original  juriadiction,  and  to  ac- 
cord to  the  accused  the  right  to  be  tried  by  a 
jury  in  the  county  court  on  appeal  after  con- 
viction in  the  municipal  court,  does  not  satisfy 
the  requirements  of  tbe  Constitation.  In  snch 
esses  a  judgment  of  conriction  in  the  municipal 
court,  not  based  upon  a  verdict  ot  guil^  by  a 
jury,  is  void. 

Appeal  frcHn  County  Court,  Mnsluvw  Coun- 
ty; Glenn  Alcorn,  Judgfc 

Ed  Franks  was  convicted  of  violating  a 
city  ordinance,  and  he  appeals.  Reversed. 

(3rump,  Bail^  &  Crump,  ot  Mu^ogee^  for 
plaintlfl  In  error. 

DOTLB,  P.  J.  The  plaintiff  In  error,  Ed 
Pranks,  was  convicted  In  the  police  court  ot 
the  city  of  Muskogee  upon  a  complaint  cbarg- 
Ing  him  with  being  an  Inmals  of  a  disorderly 
house,  and  he  was  adjudged  to  pay  a  fine  ot 
$25,  from  which  Judgment  he  appealed  to  the 
county  court  of  Muskogee  coun^.  Upon  his 
trial  in  the  county  court  he  was  again  con- 
victed, and  his  punishment  assessed  at  con- 
finement  in  the  city  jail  for  45  days,  and  to 
pay  a  fine  of  S25.   From  the  Judgment  ren- 
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dered  In  pnrsoance  of  the  verdict,  be  appeals. 
The  question  of  jurisdiction  vrhic^  was  rais- 
ed below  In  the  municipal  court  end  In  tlie 
coonty  court  has  been  passed  upon  by  this 
court  In  Ex  parte  Johnson,  13  Okl.  Cr.  — , 
161  Pac.  10&7,  wherein  It  Is  held : 

"That  a  person  prosecated  tinder  a  city  ordi- 
nance for  an  oCense  which  Is  also  made  a  mis- 
doneanpr  by  statute,  or  an  ordinance  the  pon- 
Ishment  for  a  violanon  of  which  Is  or  may  be 
imprisonment^  is  entitled  to  a  jury  trial  in  the 
court  of  original  jurisdiction,  and  to  accord  to 
the  accused  the  right  to  l>e  tried  by  a  jury  in  tlie 
county  coart  on  appeal  after  conviction  in  the 
municipal  court,  does  not  satisfy  the  require- 
ments of  the  Constitution.  In  such  cases  a 
judgment  of  conviction  in  the  municipal  court, 
not  based  upon  a  verdict  of  guilty  by  a  jury,  is 
void." 

And  further  held : 

"That  in  respect  to  'offenses'  under  city  ordi- 
nances, the  punishment  for  which  is  or  may  be 
imprisODment,  conviction  of  the  accused  without 
a  jury  trial  would  be  in  contravention  of  section 
7  of  the  Bill  of  Rights,  providing  that,  'No 
person  shall  be  deprived  of  ufe,  liberty,  or  prop- 
erty, without  due  process  of  law,'  iKcause  under 
the  constitutional  provisions  a  jury  is  an  essen- 
tial part  of  every  tribunal  for  the  trial  of  crimi- 
nal cases,  anr]  such  constitutional  provisions 
place  the  right  to  trial  by  jury  b^ond  the 
power  of  the  Legislature  to  abrogate  or  abridge 
it,  and  it  is  beyond  the  power  of  the  Iicgisla- 
tore  to  confer  jurisdiction  on  any  tribunal  to 
try  criminal  cases  without  providing  for  jury 
trials." 

For  the  reason  stated  In  the  opinion  in 
the  Johnson  Case,  we  are  of  the  opinion 
that  the  proceedings  had  upon  the  trial  and 
conviction  of  the  plaintiff  In  error  were  11- 
l^al  and  void,  and  said  court  was  without 
jurisdiction  to  render  the  judgment  appeal- 
ed from.  The  judgment  Is  therefore  revers- 
ed and  rananded.  wltb  dlrectioii  to  dismiss. 

ARMSTBONG  and  MATSON,  JJ.,  concur. 


(n  Uftho,  sM) 

AI/LEN  V.  WILLIAMS. 
(Supreme  Court  of  Idaho.    Feb.  28,  1918.) 

1.  JirnoHENT  «s»707  —  Cohuitment  op  Ju- 
vBHiu  DKLiHQtmirp-JnnoHENT^RioHTs  op 
Pabbnts. 

upon  a  summary  statutory  proceeding  to 
comout  a  delinquent  child  to  an  industrial 
school,  under  the  recc^ized  rules  of  legal  proce- 
dure the  parents  are  not  bound  by  the  judgment, 
and  n<ne  of  their  legal  rights  are  precluded. 

2.  Habeas  Cobpub  «=»99(1)  —  Pabent'b  Cus- 
TonT  OF  Child. 

^e  right  of  the  parent  to  the  custody  of  an 
Infant  may  be  presented  and  determined  upon 
a  habeas  corpus  proceeding. 

S.  CoNSTITDTIOirAL  LAW  ^>306  — Dui  Pbo- 

CE88  of  Law— Pauht'b  rioht  to  Cdstodt 
OF  Child. 

The  parent  or  guardian  of  a  child  removed 
from  his  custody  Is  not  denied  due  process  of 
law  if  an  adequate  remedy  is  available  by  which 
he  may  afterwards  have  his  rights  presented 
to  a  proper  tribunal  and  determined. 
4.  Habeas  Cobpto  «=s»79,  8S— IRbtttbk— An- 

BWKK. 

In  habeas  corpus  proceedings,  the  return 
takes  the  place  of  the  complaint,  and  the  answer 
may  traverse  the  allegations  or  the  return  and 
contain  affirmative  matter. 


Original  proceeding  for  writ  of  habeas  cor- 
pus by  Laura  Allen  against  J.  Fred  Williams, 
superintendent  of  Industrial  training  school. 
Writ  qnasbed,  and  petition  denied. 

Bklens  &  Anderson,  of  Pocatello,  for  plain- 
tiff. T.  A.  Waltws,  Atty.  Qea.,  and  A  C. 
Hlndman  and  J.  P.  Pope,  Asst  Attys.  Gen., 
for  defttidant. 

BICE,  J.  This  la  an  original  proceeding 
In  this  court,  instituted  by  Laura  Allen  to 
procure  the  Issuance  of  a  writ  of  habeas 
corpus  directed  to  J.  Fred  Williams,  super- 
intendent of  the  state  Industrial  training 
school,  by  whlclr  it  Is  sought  to  procure  an 
adjudication  of  the  right  to  the  guardian- 
ship, custody,  and  control  of  Viola  Boyd, 
minor  child  of  plaintiff. 

The  petition  alleges  that  Viola  Boyd  is  il- 
legally detained  from  petitioner  by  reason  of 
her  commitment  to  the  school  by  the  probate 
judge  of  bannock  county,  and  that  the  com- 
mitment Is  Invalid,  In  that  it  is  in  violation 
of  the  right  of  petitioner  as  parent  and  nat- 
ural guardian  of  the  child,  and  made  with- 
out any  notice  or  process  to  petitioner  and 
without  petitioner  having  her  day  in  court. 
There  are  other  allegations  in  the  petition, 
setting  forth  additional  facts  Intended  to 
show  the  unlawfulness  of  the  detention.  The 
plaintiff  further  avers,  as  a  reason  for  filing 
the  petition  in  this  court,  that  on  October 
29,  1917,  she  filed  a  petition  for  writ  of  ha- 
beas corpus,  based  upon  practically  the  same 
grounds,  in  the  district  court  of  the  Ninth 
judicial  district  of  the  state,  in  and  for  the 
county  of  FremtHit ;  that  an  order  was 
thereupon  made,  Issnlng  a  writ  returnable 
November  1,  1917,  and  that  upon  the  return 
and  the  hearing  thereon  the  court  did  er- 
roneously and  unlawfully  decline  and  refuse 
petitioner  any  relief  thereon,  denying  the 
writ  and  remanding  the  child  to  the  custody 
of  the  defendant  The  plaintiff  further  al- 
leges that  she  is  advised  that  she  has  no 
remedy  except  by  application  to  this  court 
in  the  manner  pursued  in  this  case.  A  writ 
from  this  court  was  Issued,  and  the  defend- 
ant made  his  return,  showing  that  he  held 
the  child  under  and  by  virtue  of  a  commit- 
ment of  the  probate  court  of  Bannock  county, 
in  whidi  court  she  was  adjudged  to  Ik  a  ju- 
venile delinquent.  The  return  also  denied 
that  the  plaintiff,  Laura  Allen,  the  parent 
and  natural  guardian  of  the  child,  was  not 
present  in  court  at  the  time  said  commitment 
proceeding  were  had,  but,  on  the  contrary, 
alleged  that  she  had  full  Icnowledge  of  the 
proceedings  and  was  present  in  court  when 
said  commitment  was  made. 

The  statute  under  which  Viola  Boyd  was 
committed  was  before  this  court  in  Uie  case 
of  In  re  Sharp,  15  Idaho,  120,  96  Pac  563, 
18  L.  E.  A.  (N.  S.)  886.  The  law  was  there 
held  to  be  constitutional.  It  was  further 
held  In  that  case  that  If  a  parent  is  not  made 
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a  party  to  the  hearing  and  proceeding,  under 
all  the  recognized  rules  of  legal  procedure 
he  is  clearly  not  bound  by  the  judgment,  and 
none  of  his  rights  are  precluded.  See,  also, 
Farnham  v.  Pierce,  141  Mass.  203,  6  N.  E. 
830,  55  Am.  Rep.  452. 

[1,  2]  PlalntiCE  demurred  to  the  return,  and 
It  Is  suggested  that  It  is  thereby  admitted 
she  was  present  In  court  when  the  commit- 
ment was  made.  Conceding  this  to  be  true, 
her  presence  In  court  is  not  sufficient  Pro- 
vision must  be  made  whereby  she  may  de- 
fend her  rights  if  the  judgment  is  to  be  con- 
clusive as  to  her.  No  such  provision  is  made 
by  our  statute.  The  action  of  the  probate 
court  established  the  status  of  the  child. 
I'lalntiCF,  never  having  had  her  day  In  court, 
is  entitled  to  resort  to  an  appropriate  rem- 
edy in  order  to  have  her  rights  adjudicated. 
Habeas  corpus  appears  to  be  an  appropriate 
remedy.  State  v.  Kllviugton,  100  Tenn.  227, 
45  S.  W,  433,  41  L.  B.  A.  284.  In  the  case 
of  Andrino  v.  Yates,  12  Idaho,  618,  87  E^c. 
787,  this  court  said: 

"This  is  not  the  case  of  an  adult  appealing  to 
the  aid  of  habeas  corpua  to  obtain  his  freedom 
from  illegal  restraint,  bat  the  writ  In  this  caste 
was  granted  to  inquire  whether  the  plaintiff  was 

entitled  to  the  custody  of  said  minor  child.  The 
proceeding  is  not  for  the  purpose  of  setting  the 
child  free,  but  to  determme  whether  the  peti- 
tioner is  entitled  to  its  cuBtody,  and  the  correct 
view  or  rule  is  that  the  jurisdiction  of  the  ques- 
tion of  the  custody  of  a  child  under  a  writ  of 
habeas  corpus  is  of  an  equitable  nature,  and 
courts  are  given  large  discretion  in  the  matter." 

In  this  action  the  right  of  the  parent  to 
the  custody  of  the  Infant  may  be  presented 
and  determined,  ^e  order  of  the  court  in 
such  a  case  la  dtscr^onary,  and  In  the  ex- 
ercise of  this  discretion,  in  determining  to 
whom  the  custody  of  a  child  shall  be  award- 
ed, courts  will  look  both  to  the  present  and 
future  Interests  and  welfare  of  the  chUd. 
It  has  been  said  that  thte  rule  Is  the  "pole 
Ktar"  by  which  courts  are  guided  In  such 
cases.  The  commitment  of  a  Juvenile  delin- 
quent 1^  the  probate  court,  under  our  stat- 
ute, does  not  ther^re  leave  the  parent  rem- 
ediless, but,  on  the  contrary  he  has  ample 
opportimlty  to  present  and  have  adjudicated 
his  right  to  the  custody  of  his  child.  We 
do  not  say  that  a  writ  of  habeas  corpus, 
though  an  appropriate  remedy.  Is  the  only 
one  available  for  a  parent  In  such  circum- 
stances. 

[3, 4]  The  plalntifl  Is  proceeding  under  the 
impression  that  due  process  of  law  requires 
that  the  determination  of  the  parent's  rights 
to  the  custody  of  his  child  must  precede  any 
interference  therewith.  This  view  cannot  be 
Buatained.  Our  statute  was  enacted  as  a 
matter  of  protection  to  the  child  and  for  the 
welfare  of  the  state.  The  Legislature,  In  en- 
acting tnis  law,  no  doubt  saw  the  wisdom  of 
prompt  commitment  of  a  child,  who  is  upon 
the  high  road  to  becoming  a  moral  degenerate 
and  perhaps  a  future  charge  upon  and  a  dis- 
grace to  the  state.    To  drag  such  a  case 


through  a  lengthy  and  formal  criminal  or 
civil  proceeding,  without  prompt  det«itl<»i 
and  conunlbnent  of  the  child,  would  In  many 
cases  thwart  the  object  of  the  law.  It  might 
in  many  cases  be  a  nmtter  of  high  Importance 
that  action  be  taben  without  delay. 

The  Legislature  having  determined  that  a 
sununary  proceeding  was  necessary,  requir- 
ing the  immediate  taking  of  children  into 
custody  in  the  interests  of  tbelr  moral  wel- 
fare and  education  and  as  a  protection  to  the 
state,  the  parent  or  guardian  of  a  child  re- 
moved from  his  custody  Is  not  denied  the  due 
process  of  law  If  an  adequate  remedy  is 
available  by  which  he  may  afterwards  have 
his  rights  presented  to  a  proper  tribunal  and 
determined.  Many  instances  which  are  more 
or  less  analogous  in  principle  might  be  cit- 
ed in  support  of  this  conclusion.  We  quote 
the  following  from  McGehee  on  Due  Process 
of  Law,  p.  372: 

"Necessity,  not  to  dispense  with  altogether, 
but  to  postpoae  hearing,  may  exist  in  the  dase  of 
the  destruction  of  houses  In  the  path  of  a  con- 
flagration or  of  infected  articles  or  animals. 
Delay,  before  the  destruction  of  the  property 
condemned,  for  the  purpose  of  givins  notice, 
and  it  may  be  to  ascertain  who  are  the  parties 
whose  interests  will  be  affected,  and  further 
delay  for  such  hearing  as  the  parties  may  think 
necessary  for  the  protection  of  their  interests, 
might  defeat  all  beneficial  results  from  the  con- 
templated action.  Having  regard  to  the  necessi- 
ties of  this  class  of  cases  then,  and  adjusting  the 
requirements  of  notice  and  heariuK  to  it,  it 
is  held  that  local  authorities  may.,  wneo  the  ne- 
cessities of  the  case  justify  this  action,  proceed 
to  condemn  property  and  destroy  It  as  a  nui- 
sance in  advance  of  notice  or  a  hearing.  But 
the  property  owner  has  a  right  to  have  a  Judi- 
cial determination  of  the  validity  of  the  regula- 
tion and  existence  of  the  nuisance  upon  a  re- 
view of  the  matter  in  the  courts.  Tbe  ex  parte 
determination  of  the  local  authorities  cannot  be 
made  conclusive." 

Summary  proceedings  of  a  like  nature  have 
been  upheld  in  many  Jurisdictions.  Weber 
V.  Doust^  84  Wash.  330, 146  Pac.  623;  MIU  v. 
Brown,  81  Utah,  473.  88  Pac.  609,  120  Am. 
St  Bep.  »35;  State  v.  ChUdren's  Home,  10 
N.  D.  493,  88  N.  W.  273;  Reeve  t.  Dennett, 
141  Mass.  207,  6  N.  &  878;  State  v.  Brown, 
60  Minn..  353,  52  N.  W.  935,  16  L.  R.  A.  691. 
36  Am.  St.  Rep.  661;  Prescott  v.  State,  19 
Ohio  St  184,  2  Am.  Bep.  388. 

In  the  case  of  Jain  t.  Priest,  80  Idaho,  273, 
164  Pac.  364,  we  held  that  a  Judgment  of  a 
district  court  in  a  habeas  corpus  proceeding. 
Involving  the  custody  of  a  minor  child,  la  a 
final  Judgment  In  a  proceeding  of  a  ctvU 
nature,  and  that  an  ai^;>eal  lies  from  the  dis- 
trict court  to  this  court 

In  the  case  of  Cormack  v.  Marshall,  211  III. 
619,  71  N.  E.  1077,  67  L.  R.  A.  787,  1  Ann. 
Gas.  256,  It  was  held  that  Issues  of  fact  in- 
volved in  habeas  oori;HJs  proceedings,  involv- 
ing the  custody  of  a  child,  when  adjudicated, 
became  res  Judicata,  and  that  a  Judgment  in 
such  a  case  Is  a  bar  to  another  habeas  corpus 
action  in  the  same  court,  or  in  another  court 
where  the  facts  Involved  are  the  same  as 
those  previously  adjudicated.    This  case  is 


Digitized  by 


Google 


Idabo) 


BTATB  T.  MOBTON 


495 


In  line  with  the  great  weight  of  authority, 
and  many  cases  are  <dted  and  discussed  tn 
tbe  opinion. 

The  record  presented  in  the  case  at  bar, 
disclosing  as  it  does  that  plaintiff  originally 
caUed  into  exercise  the  Jurisdiction  of  the 
district  court,  an  orderly  course  of  procedure 
would  require  that  the  plaintiff  do  not  aban- 
don her  action  in  the  district  court,  but  that 
she  proceed  to  a  determination  of  all  the  Is- 
sues Involved  in  that,  court,  and  If  dissatis- 
fied with  the  final  judgment  therein  render- 
ed she  may  bring  the  whole  matter  to  this 
court  for  review  on  appeal. 

Inasmuch  as  the  time  for  appeal  to  this 
court  from  the  judgment  rendered  and  alter- 
ed In  the  court  below  has  expired  during  the 
time  this  court  has  had  the  matter  under 
consideration,  and  in  view  of  the  fact  that  the 
custody  and  welfare  of  a  minor  child,  and 
one  of  tbe  nfost  sacred  rights  of  a  parent, 
are  Involved  in  this  proceeding,  relief  may  be 
had  and  the  Judgmoit  of  the  district  court 
f/et  aside  upon  a  proper  showing  being  made 
under  the  provisions  of  Rev.  Codes,  S  4229. 
Upon  such  relief  being  granted,  we  quote 
from  the  case  of  Ex  parte  Collins,  151  Oal. 
340.  90  Pac.  827,  91  Pac.  397,  129  Am.  St.  Rep. 
122.  as  to  the  procedure  to  be  employed: 

"The  function  of  the  petition  ia  to  secure  the 
issuaoce  of  the  writ,  and,  when  the  writ  is  is- 
sued, the  petition  has  accomplished  its  purpose. 
The  writ  requires  a  return  by  the  oifif^er  or 
other  person  having  the  custody  of  the  prisoner. 
To  such  return  the  petitioner  may  present  ex- 
ceptions, raising  questions  of  law,  or  a  traverse, 
raising  issues  of  fact,  or  both.  Where  the  re- 
turn is  not  subject  to  exception — that  is,  where 
it  sets  forth  process  which  on  Its  face  shows 
good  ground  for  holding  tbe  prlscmer,  such  -pro- 
cess being  produced  at  the  hearing  (Pen.  Code, 
^  14S0)  and  the  traverse  alleges  matter  tending  to 
invalidate  the  apparent  effect  of  snch  process — 
the  burden  of  proving  such  new  matter  is  on  the 
petitioner.  The  remarks  In  Re  Smith,  143  Cat 
368,  77  Pac  ISO,  are  to  be  taken  as  referring 
only  to  the  case  where,  by  agreement  of  the 
parties  and  the  consent  of  the  court,  the  petition 
is  treated  as  a  traverse  to  the  return,  and  its 
averments  are  not  disputed.  This  course  has 
frequently  been  followed  in  this  court;  but 
where  It  is  followed  it  does  not  require  the  re- 
ident  to  file,  in  addition  to  the  return,  a 

Eding,  specifically  denying  the  affirmative  al- 
tions  of  the  petition,  treated  as  a  traverse, 
Dor  does  it  shift  the  burden  of  proof  as  to  such 
all^ations  from  the  petitioner  to  the  respond- 
ent To  adopt  the  analogy  of  pleadings  in  civil 
actions,  the  return  is  the  complaint,  and  the 
traverse  Is  the  answer ;  new  matter  set  up  in 
the  traverse  is  deemed  denied,  and  must  be 
proved  by  the  party  alleging  It 

See  jEter.  Codes,  HS&il,  8351. 

The  district  court  will  have  power  to  re- 
quire  the  defendant  to  make  proper  return 
to  the  writ.  Betting  forth,  not  only  the  au- 
thority under  which  he  has  the  custody  of 
the  child,  but  also  the  reasons,  if  any  there 
be,  why  the  plaintiff  is  not  a  suitable  person 
to  have  the  guardianship  and  custody  of  her 
daughter.  The  plaintiff  will  thereupon  make. 
Bodi  answer  to  the  return  as  she  may  be  ad- 


vised Is  necessary,  and  the  case  may  be  tried 
upon  the  Issues  so  framed. 

The  writ  issued  by  this  court  wiU  be  quash- 
ed, and  the  petition  denied. 

BUDGE.  O.  J.,  and  MORGAN,  J.,  concur. 


(SI  Idaho,  329) 
STATE  V.  MORTON. 
(Supreme  Court  of  Idaho.    March  12,  1918.) 

1.  Intoxicatjno  Ijquobb  «=»147(1)  —  "Pbo- 

HiBiTiON  District." 

■  In  a  county  in  which  the  sale  of  intoxicat- 
ing liquor  has  not  been  prohibited  by  law,  which 
county  contained  a  municipality  in  which  li- 
censes for  tbe  sale  of  intoxicating  liquor  bad 
been  issued  and  were  in  force,  neither  the  por- 
tion of  the  county  lying  outside  of  the  con- 
fines of  the  municipality,  nor  any  precinct  out- 
side of  the  municipality,  constituted  a  "prohibi- 
tion district,"  as  defined  by  Sess.  Laws  1913, 
c.  27,  8  7. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Prohibition  Dis- 
trict.] 

2.  Intoxicating  Liquobs  ^»147(1)— Local 
Option  —  PBOHiBinoN  Dibtriot— "Tebbi- 

TORY." 

The  word  "territory,"  as  used  in  Lows  1913, 
c.  27,  C  7,  providing  that  a  prohibition  district 
is  territory  in  which  the  sale  of  intoxicating 
liquor  is  prohibited  by  law,  or  where  no  liquor 
license  has  been  issued,  means  the  state  or  a 
political  subdivision  of  it;  a  unit  of  country 
with  some  sort  of  government  peculiar  to  itself. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Terri- 
tory.] 

Budge,  C.  J.,  dissenting. 

Appeal  from  District  Court,  Ada  Oouiity; 
Charles  P.  McCarthy,  Judge. 

Edward  E.  Morion  was  convicted  of  mala- 
taining  a  common  nuisance  In  a  prohiblUoii 
district,  and  he  appeals.  Reversed. 

Wood,  Drlscoll  &  Wood  and  S.  L.  Tipton, 
all  of  Boise,  for  appellant.  J.  H.  Peterson, 
EH-Atty.  Gen.,  T.  A.  Walters,  Atty.  Gen.,  and 
J.  P.  Pope,  Asst  Atty.  Gen.,  for  the  State. 

RICE,  J.  By  the  indictment  in  this  case 
it  was  charged  that  the  ac^llant  did,  on  or 

about  the  7th  day  of  December,  1914 — 
"in  a  certain  bridt  building  located  at  tbe 
south  end  of  Ninth  street,  known  as  Joplin's 
Corner,  said  brick  building  being  then  aiici  there 
outside  of  the  city  limits  of  Boise  City,  a  mu- 
nicipal corporation  of  the  state  of  Idaho,  and 
within  a  prohibition  district,  willfully  and  un- 
lawfully occupy,  maintain,  control  and  keep 
open  a  place  where  intoxicating  liquors  were 
sold,  delivered,  furnished,  given  away  and  oth- 
erwise disposed  of  in  violation  of  law." 

It  is  conceded  that  at  the  time  specified 
in  the  Indictment  the  sale  of  intoxicating 
liquor  in  Ada  county  had  not  been  prohibit- 
ed by  law;  that  liquor  licenses  were  granted 
and  saloons  and  other  places  where  Intoxi- 
cating liquor  was  sold  were  maintained  with- 
in the  limits  of  the  municipality  of  Boise 
City;  that  no  liquor  licenses  were  granted  un- 
der which  saloons,  or  other  places  tor  the 
sale  <rf  Intoxicating  Ilqnor,  could  be  matn- 
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talned  In  Ada  comity  outside  ot  tbe  ooi^ 
porate  limits  of  Bolae  City.  It  Is  also  oon- 
ceded  that  tbe  appelant  did  maintain  a 
place  where  Intoxicating  Uquor  was  sold  and 
disposed  of  at  the  time  and  place  set  forth 
in  Uie  indlctmmt 

[1]  The  question  presented  txs^  this  appeal  is 
iriiether  the  place  where  ai^llant  conducted 
bis  business  was  in  a  prohibition  district.  In 
tbe  local  option  law  of  1009  (Laws  1909,  p. 
18),  a  prohibition  district  Is  defined  to  be: 

"Any  district  or  territory  in  the  state  of 
Idaho,  Id  which  the  sale  of  latoxicatin;  liquors 
is  prohibited  by  law." 

This  definition  was  In  force  and  eiCect  In 
1011,  when  the  Legislature  passed  the  law 
defining  the  crime  with  which  appellant  is 
charged  as  follows; 

"All  places  in  a  prohibition  district  of  the 
state  of  Idaho  where  intoxicating  liquors  are 
sold,  furnished,  delivered,  given  away,  or  other- 
wise disposed  of  in  violation  of  law ;  or  where 
persons  are  permitted  to  resort  for  the  purpose 
of  drinking  intoxicittin^  liquors  as  a  beverage; 
or  where  intoxicating  liquors  are  kept  for  sale, 
delivery  or  disposition  in  violation  of  law,  and 
ali  intoxicating  liquors,  vessels,  glasses,  kegs, 
pumps,  bars  and  other  property  kept  m  and 
used  in  maintaining  such  a  place,  are  hereby 
declared  to  be  common  nuisances,  and  every 
person  who  maintains  or  assists  in  maintaining 
SQcb  common  nuisance  is  guilty  of  a  misde- 
meanor, and,  upon  conviction  thereof,  shall  be 
punished  by  a  fine  of  not  less  then  twenty-five 
dollars,  nor  more  than  five  hundred  dollars,  or 
by  imprisonment  in  the  county  jail  for  not  less 
than  ten  days  nor  more  than  six  months,  or 
by  both  such  fine  and  imprisonment  for  each 
offenae."   Sess.  Laws  1011,  c.  15.  {  2,  p.  33. 

Thereafter,  In  191S,  the  LegleOature  passed 
an  act  farther  regulating  the  disposal  of  al- 
cohol and  Intoxicathig  Uquora  wltiitai  pro- 
hibition districts,  and  in  said  act  defined  a 
prohibition  district  as  follows: 

"  'Prohibition  district'  within  the  meaning  ot 
this  act  and  all  other  acts  prohibiting  tbe  sdl- 
ing  of  intoxicating  liquor  in  an^  prohibition  dis- 
trict in  this  state,  is  territory  m  which  the  sale 
of  intoxicating  liquor  is  pronibited  by  law,  or 
where  no  liquor  license  has  been  issued  in  ac- 
cordance with  the  laws  of  ttds  state."  Sess. 
Laws  1913.  c  27,  I  7,  p.  127. 

[2]  It  win  be  observed  that  this  section  is 
a  slni^e  sentence  composed  of  two  danses, 
by  the  first  of  whidt  territory  wherein  the 
sale  of  intoxicating  liquor  was  then,  or  might 
ttaereaftw  be,  invhlblted  by  law  was  made 
a  prohlUtlon  district,  and  by  tbe  sec<md, 
such  a  district  was  created  of  territory 
wherein  no  liquor  license  was  issned.  The 
L^idatnre  used  the  word  "territory"  In  tbe 
first  clause  to  mean  the  state,  or  a  political 
snbdlTlidon  of  it,  wherein  the  sale  of  intoxi- 
cating liquor  might  theretofore  hare  been,  or 
might  thereafter  be,  prohibited  by  law,  and 
since  the  word  was  used  but  once  in  the 
section,  it  undoubtedly  has  the  same  mean- 
ing when  applied  to  the  second  clause. 

The  natural  construction  of  tbe  language 
of  tbe  last-mentioned  section  would  be  that 
by  "prohlbltitm  district"  Is  meant  territory  In 
which  the  sale  of  tatxtxicatlng  liquor  is  pro- 
hit)ited       law»  or  territory  in  which  tbe 


sale  of  intoxicating  liquor  mli^t  bare  been 
prohibited  by  law,  but  where  it  was  not  so 
prohibited,  but  notwithstanding  it  was  not 
so  prohibited  no  liquor  licenses  liad  been  Is- 
sued in  accordance  with  the  laws  of  this 
state.  0^  word  "territory,"  when  used  in 
a  statute  like  (his,  connotes  a  unit  of  conn- 
try  with  some  sort  gorenunent  i^ecnllar 
to  itself.  Bouvler's  Law  Dictionary  defines 
"territory"  as  follows: 

"A  part  of  a  country  separate  from  the  rest 
and  subject  to  a  particular  jurisdictim." 

One  of  tbe  definitions  given  by  Webster  is: 
"Any  area  or  tract  of  a  state  not  invested 
with  full  rights  of  sovereignty,  but  governed 
or  ruled  as  a  dependency  or  subject  area,  or 
having  a  legal  system  more  or  less  peculiar  to 
itself.^' 

These  units,  so  far  as  the  law  In  force  at 
the  time  the  offense  complained  of  In  the  in- 
dictment is  concerned,  were  counties  and  mu- 
nicipalities. Hence  a  portion  'of  a  county 
could  not  be  a  prohibition  district  Liquor 
licenses  had  been  issued  in  Ada  countj-,  a 
political  subdivision  of  the  state,  wherein  the 
sale  ot  Intoxicating  liquor  might  have  been 
prohibited  but  was  not.  Therefore  it  was 
not  a  prohibition  district. 

It  is  claimed,  however,  that  a  precinct  of 
the  county  lying  outside  of  the  municipality 
is  such  a  unit  of  territory  that  It  may  be  a 
prohibition  district  But  a  precinct  has  no 
governing  body  which  could  either  grant  or 
refuse  liquor  licenses  within  its  limits.  The 
term  "prohibition  district"  when  used  in 
defining  the  offense  with  which  the  appelant 
is  'charged,  must  have  the  same  meaning  as 
"prohibition  district"  as  used  in  tbe  other 
provisions  of  the  statutes  prohlbithig  and 
regulating  the  sale  of  iutoxicaUng  Uquor  and 
alcohol 

By  the  act  of  1913  it  is  made  imlawful  for 
any  physician  to  Issue  a  prescription  for  in- 
toxicating liquor  as  medicine  In  prohibiti(»i 
districts,  ex<%pt  in  case  of  actual  sickness 
and  after  making  a  thorough  examinatlcu, 
and  then  <HiIy  by  the  use  of  a  prescribed 
form  of  prescription.  By  section  2  of  the 
act  it  is  declared  to  be  unlawful  to  sell  or 
dispose  of  alcohol  in  a  prohibition  district 
to  any  person  until  such  person  shall  sub- 
scribe and  swear  to  an  affidavit  before  cer* 
tain  designated  otAcera.  By  said  act  it  is 
further  provided  that  no  wine  idiaU  be  sold 
in  any  prcthibltlon  district  within  the  states 
exc^t  for  sacramental  purposes,  and  it  is 
made  unlawful  for  any  person  to  sell  or  dis- 
pose cf  any  intoxicating  liquor  of  any  kind 
in  any  prohlbitltm  district  In  tlie  state,  ex- 
c^  by  a  regularly  licensed  phanuadst,  and 
then  only  upon  compliance  with  the  othor 
provlskms  contained  in  the  act  By  the  same 
act  it  is  also  made  unlawful  for  any  person 
to  bring  or  deliver  into  any  prohlbltltoi  dis- 
trict in  this  state,  or  to  have  np<»  his  per- 
son, or  in  his  pononal  baggage,  or  keep  la 
his  residence,  if  such  is  not  a  place  of  busi- 
ness, for  his  private  use,  intoxicating  liquors 
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In  qoftiitltr  In  excess  of  one  gallon,  or  one 
case  of  beer  containing  not  more  than  24 
qoart  bottles.  This  last  provision  was  re- 
pealed by  Sess.  Laws  1913,  c.  99,  p.  416,  but 
It  may  be  considered  In  determining  the  trae 
definition  of  "prohibition  district." 

In  view  of  these  provisions  it  is  difficult  to 
believe  that  it  was  the  Intention  of  the  Leg- 
Matare  that  a  precinct  In  which  no  Uqnor 
licenses  had  been  granted  should  constitute 
a  prohibition  district.  Doubtless  it  is  true 
that  there  were,  in  many  counties  of  the 
state  which  at  the  time  of  the  enactment  of 
the  act  were  known  as  wet  counties,  precincts 
In  which  no  licenses  for  the  sale  of  Intox- 
icating liquors  had  been  applied  for  or  grant- 
ed. It  surely  was  not  Intended,  for  Instance, 
that  a  physician  in  such  a  county  mast 
change  bis  method  of  practice  when  he  cross- 
ed the  precinct  line  from  a  precinct  In  which 
a  saloon  was  located  to  one  in  which  no  li- 
censes bad  been  granted,  in  order  to  avoid 
rendering  blmself  liable  to  forfeiture  of  his 
license  to  practice  medicine  in  the  state. 
Similar  cmisiderationa  are  applicable  to  the 
other  providons  of  the  act  referred  to  above. 

In  view  of  these  considerations,  we  are 
constrained  to  hold  that  the  place  in  wblcb 
it  is  conceded  the  appellant  condncted  bis 
business  was  not  a  prohibition  district,  and 
the  judgmfflit  must  be  reversed. . 

MORGAN,  J.,  concurs. 

BUDGE,  C.  J.  (dissenting).  The  first  and 
only  important  assignment  of  error  Involves 
the  construction  of  section  2,  c  15,  Session 
Laws  of  1911,  and  section  7,  c.  27,  Session 
Lews  of  1913,  set  forth  In  the  majority  opin- 
ion. 

It  is  the  contention  of  the  appellant  that 
the  county  of  Ada  constituted  the  imit  of 
measnrement  for  a  prohibition  district  with- 
in the  meaning  of  the  foregoing  statutory 
provisions,  and  that,  since  liquor  licenses 
were  Issued  anS  In  eflfect  In  Poise  City,  he 
did  not  maintain  a  common  nuisance.  It  Is 
insisted  by  the  state  that  all  territory  out- 
side of  Boise  C^ty  where  no  liquor  licenses 
had  been  issued  or  were  In  force  was  prohibi- 
tion territory.  The  question  therefore  arises: 
WtiAt  is  a  prohibition  district  within  the 
meaning  of  the  statutory  provision  that  a 
•"prohibition  district'  •  •  *  is  territory 
•  •  •  where  no  liquor  license  has  been 
issued  in  accordance  with  the  laws  of  this 
state."  The  duty  devolving  upon  this  court 
is  to  place  a  reasonable  construction  upon 
the  provisions  of  the  statutes  to  the  end  that 
tbe  evident  purpose  of  the  acts  be  attained. 

It  Is  the  holding  of  the  majority  opinion 
that  the  county,  as  contradlsttngnlshed  from 
the  precinct.  Is  the  unit  of  territory  Intend- 
ed by  the  statute  to  comprise  a  prohibition 
district ;  but  it  would  be  more  reasonable  to 
hold  that  the  precinct  Is  the  unit  rather  than 
the  county.   Stress  is  laid  upon  tbe  deflni- 
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tlons  of  the  word  "territory.**  **Terrltory" 
Is  defined  In  the  majority  opinion  as  "a  part 
of  a  country  separated  from  the  rest  and  sub- 
ject to  a  particular  jurisdiction,"  or  "any 
area  or  tract  of  a  state  not  invested  with 
full  rights  of  sovereignty,  but  governed  as  a 
dependency  or  separate  area,  or  having  a  le- 
gal system  more  or  less  peculiar  to  itself." 
If  there  la  anything  to  be  deduced  from 
these  definitions,  It  would  be  not  only  against 
rather  than  In  support  of  tbe  theory  that 
the  county  Is  the  unit,  but  In  support  of  the 
theory  that  the  precinct  is  the  unit,  for  the 
following  reasons:  Tbe  precinct  was  abso- 
lutely subject  to  the  "particular  Jurisdic- 
tion" of  the  board  of  county  coramlsslonerf 
which  had  tbe  exclusive  right  to  refuse  to 
grant  liquor  licenses:  the  precinct  was  not  an 
"area  or  tract"  Invested  with  full  rights  of 
sovereignty;  and  tbe  precinct  bad  "a  legal 
system  more  or  less  peculiar  to  itself— 
these  definitions  certainly  apply  as  well  to 
a  precinct  as  to  a  county. 

Sections  1507  and  150S,  Revised  Codes, 
would  seem  to  strengthen  the  latter  view. 
Section  1507  provided  that  an  application  for 
a  liquor  license  most  specify  the  precinct 
within  which  the  place  of  sate  was  to  be 
located  and,  when  granted,  fbe  license  was 
restricted  to  such  precinct;  section  1508  pro- 
vided that  when  such  application  was  made 
for  a  liquOT  license,  outside  of  aay  incorpo- 
rated dty,  it  was  the  doty  of  die  board  of 
county  commissioners  to  determine  whether 
or  not  the  liquor  license  should  be  granted, 
"cdther  npon  their  own  motlm  or  upon  ob- 
jections duly  filed  upon  the  part  of  any  cit- 
Izoi  and  resident  of  tbe  precinct  within 
which  it  is  Intended  to  carry  on  sacb  sale"; 
thus-  making  It  dear  that  tbe  rural  precincts 
were  entitled  to  especial  consideration  so 
far  as  the  question  of  issuing  liquor  licenses 
was  concerned.  In  fiict,  the  precinct  was  tbe 
only  unit  recognized,  under  the  law  as  it 
stood  prior  to  tbe  enactment  of  tbe  local 
opaco  law,  by  county  and  state  licenses. 

As  stated  in  tbe  majority  opinion,  tbe  lo- 
cal <^tIon  law  of  1909  defined  a  prohibition 
district  to  be  "any  district  or  territory  in 
the  state  of  Idaho  In  which  the  sale  ofi  in- 
toxicating liquor  is  prohibited  by  law" ;  that 
is,  where,  by  an  election  held  under  the  lo- 
cal option  law,  by  a  majority  vote  tbe  sale 
of  intoxicating  liquor  was  prohibited,  the 
commissioners  had  no  power  to  issue  liquor 
licenses.  This  was  the  situation  Id  1911 
when  the  Legislature  passed  the  law  defining 
the  crime  with  which  appellant  Is  charged. 
At  that  time  there  were  many  coimtles  that 
had  not  voted  to  prohibit  the  sale  of  intox- 
Icatlng  liquors,  and  there  were  municipali- 
ties in  those  counties  which  were  strongly 
In  favor  of  the  sale  of  Intoxicating  liquors 
within  the  municipalities,  thereby  overcom- 
ing the  vote  in  the  county  cast  by  rural  dis- 
tricts. 

The  1918  session  of  tbe  Legislature,  to  fur* 
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tber  restrict  and  prohibit  the  sale  of  Intox- 
Icatliig  Hqnors  and  afford  additional  protec- 
tion to  rural  districts,  passed  an  act  farther 
regulating  the  disposal  of  alcohol  and  intox- 
icating liquors,  and  defined  a  prohibition  dis- 
trict as  any  "territory  In  whldi  the  sale  of 
intoxicating  liquor  is  prohibited  by  law,  or 
loTiere  no  liquor  license  has  been  U»ued  in 
accordance  with  the  law»  of  this  ttate." 
(Italics  mine.)  Session  Laws  1913,  C.  27,  { 
7.  p.  127. 

Prior  to  the  1913  law  the  commissioners 
had  the  power,  under  section  1506,  Revised 
Codes,  to  refuse  to  grant  a  liquor  license 
in  nny  precinct  or  unincorporated  town  or 
villase,  or  In  any  incorporated  village,  town, 
or  city  within  the  county  (Anderson  v.  Board 
of  County  Commissioners.  22  Idaho,  190,  125 
Pac.  188;  Sullivan  v.  Board,  22  Idaho.  202, 
125  Pac.  191) ;  and  any  such  place  where 
no  liquor  license  had  been  issued  would  be 
territory  "where  no  liquor  license  has  been 
issued  in  accordance  with  the  laws  of  this 
state,"  and  would  constitute  a  prohibition 
(H.strict  within  the  meaning  of  chapter  27, 
S  7.  p.  127,  Session  Laws  1913.  The  very 
purpose  of  the  latter  section  was  to  make 
all  such  territory  a  prohibition  district,  and 
to  afford  the  protection  of  the  provisions  of 
the  law  applicable  to  prohibition  districts  to 
rural  sections  where  no  licenses  had  been  Is- 
sued, and  to  make  It  impossible  for  munici- 
palities, which  by  reason  of  a  majority  vote 
had  made  a  county  "wet,"  to  deprive  the 
rural  communities  within  such  county  of  the 
protection  afforded  by  the  provisions  of  chap- 
ter  15.  i  2,  p.  33,  Session  Laws  1911.  To  hold 
otherwifse  it  would  follow  that  where  a  county 
was  voted  "wet,"  and  liquor  licenses  were 
granted  within  a  municipality,  the  entire 
county  would  be  "wet,"  Irrespective  of  the 
action  of  the  hoard  of  commissioners  in  re- 
fusing to  grant  liquor  licenses,  and  a  common 
nuisance  such  as  maintained  by  appellant 
could  not  be  abated.  The  abatement  of  the 
nuisance  was  the  real  object  sought  to  be 
attained  by  this  legislation.  The  majority 
opinion  emasculates  the  amendment,  and  de- 
prives the  rural  districts  of  the  added  pro- 
tection the  amendment  was  designed  to  af- 
ford. 

The  majority  opinion  urges  that  by  the  act 
of  1913  It  was  made  unlawful  for  a  physician 
to  issue  a  prescription  for  intoxicating  liq- 
uor as  medicine  In  a  prohibition  district, 
except  In  case  of  actual  sickness  and  after 
making  a  thorough  examination,  and  then 
only  by  the  use  of  a  prescribed  form  of  pre- 
scription. Therefore  the  unit  could  not 
consistently  be  limited  to  less  territory  than 
the  county,  for  the  reason  that  to  hold  other- 
wise would  work  a  hardship  on  the  physi- 
cian by  requiring  him  to  change  his  method 
of  practice  when  he  crossed  the  precinct  line 
from  a  precinct  In  which  a  saloon  was  locat- 
ed to  one  In  which  no  license  had  been  is- 
sued and  render  him  liable  to  forfeltare  of 
hlB  license  to  practice  medldne. 


The  statute  Imposed  only  one  bnrdoi  upon 
the  physician,  that  in  a  prohibition  district 
his  prescriptions  for  intoxicating  liqiuHni 
were  restricted  to  "cases  of  actual  stekness 
and  after  making  a  tborou^  examination 
of  the  patient"  He  need  not  concern  him- 
self with  wet  or  dry  territory  nor  their  re- 
spective boundaries  if,  be  confined  bis  pre- 
scriptions of  intoxicating  liquor  to  cases  of 
actual  sickness,  and  if  he  prescribed  Intoxi- 
cating liquor  in  cases  other  than  actual  sick- 
ness he  fostered  the  Industry  the  law  was 
designed  to  curtaU.  No  prescription  would 
be  required  In  wet  territory  because  the  pa- 
tient could  get  intoxicating  liquor  there  with- 
out a  prescription. 

In  my  opinion,  nether  the  county  unit 
theory  nor  the  precinct  unit  theory  correctly 
interprets  the  sections  of  the  statutes  Involv- 
ed. Either  view  unduly  limits  and  restricts 
the  purpose  of  the  acts,  the  objects  sought  to 
be  attained  by  tbem,  and  the  broad  language 
used  therein.  .  It  Is  clearly  apparent  that 
had  it  been  the  Intention  of  the  Legislature 
to  restrict  a  prohibition  district  to  the  ter- 
ritory comprising  a  county,  precinct,  or  mu- 
nicipality, these  limits  would  have  been  pre- 
scribed in  the  act  In  definite  terms;  but  the 
act  placed  no  limitations  other  than  "terri- 
tory in  which  the  sale  of  Intoxicating  liquor 
is  prohibited  by  law,  or  where  no  liquor  li- 
cense has  been  Issued  In  accordance  with 
the  laws  of  this  state."  The  pertinent  fact 
Is  that  no  liquor  licenses  had  been  issued  or 
were  In  force  outside  of  the  boundaries  of 
the  municipality  nor  In  any  territory  In  Ada 
county  outside  of  Boise  City.  Liquor  licens- 
es had  only  been  Issued  and  were  In  force 
within  Boise  City,  the  territorial  limits  of 
which  are  well  defined.  Since  Boise  City  Is 
a  municipality  and  a  separate  entity,  the 
Issuance  of  liquor  licenses  therein  depended 
upon  the  joint  action  of  the  municipal  au- 
thorities and  the  board  of  county  commis- 
sioners, while  the  Issuance  of  such  licenses 
within  the  county  outside  of  municipalities 
rested  with  the  board  of  county  commission- 
ers solely.  It  was  within  the  power  of  the 
board  to  refuse  to  grant  liquor  licenses  with- 
in a  precinct  or  within  any  given  territory 
in  the  county,  and  where,  as  In  this  case,  no  ■ 
liquor  licenses  had  been  Issued  or  were  in 
force  anywhere  In  the  county  outside  the 
boundaries  of  a  municipality,  all  such  terri- 
tory lying  without  the  boundaries  thereof 
K>a8  territory  where  no  liquor  licenses  had 
been  tsfued  according  to  laio,  and  constitut- 
ed a  prohibition  district  within  the  meaning 
of  section  7,  c.  27,  supra,  and  the  maintain- 
ing of  a  place  therein  where  liquors  were  dis- 
posed of,  as  shown  by  the  admitted  facts, 
constituted  It  a  common  nuisance  within  tbe 
meaning  of  such  statutory  provisions. 

The  purpose  of  the  law  was  to  prescribe 
the  means  by  which  a  public  nuisance  might 
be  abated,  and  to  give  the  statute  a  restrict* 
ed  construction  defeats  this  purpose. 

The  judgment  should  be  affirmed. 
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DENVER  A  R.  a  R.  CO.  t.  WRIGHT. 
(No.  8795.) 

(Sapreme  Court  of  Colorado.   March  4.  1918.) 

1.  Railboaos  €=»430— Kizxing  AirniALS  — 
Notice— Limitations. 

Under  the  railroad  fencing  act  (Laws  1911, 
p.  400),  where  a  railroad  kUls  an  animal  on  Its 
track,  compliance  by  the  company  with  the  re- 
quirements of  sections  5-9  (pages  402-405)  as 
to  notification  of  live  stock  inspector,  etc.,  be- 
ing necessary  to  pnt  into  operation  flections  10 
and  11  (pace  406),  baTrinn;  the  owner's  claim 
■unless  he  files  sworn  proof  with  the  station 
agent  within  six  months  from  the  killing,  the 
company  cannot,  where  it  did  not  comply  with 
such  requirements,  avail  itself  of  the  six-month 
statute  of  limitations,  because  the  owner  volun- 
tarily filed  such  claim  with  the  station  agent  be- 
fore suit;  Buch  filing  being  tmneceasary  and 
merely  gratuitous. 

2.  Railroads  «=»441(6)— Aniuals  Killed— 
Pbesumptioet. 

Where  animals  were  killed  on  railroad  track 
at  points  where  the  road  was  required,  by  the 
railroad  fencing  act.  (Laws  1911,  p.  400)  to  be 
inclosed,  it  will  be  presumed.  In  the  absence  of 
evidence  to  the  contrary,  that  they  came  upon 
the  railroad  at  such  points. 

3.  Constitutional  Law  «=946(1)— Detebmi- 
NATioN  OP  Constitutionality — Nbcesbitt. 

Unconstitutionally  of  that  portion  of  the 
railroad  fendng  act  (Laws  1911,  p.  400)  allow- 
ing legal  interest  on  claim  for  animal  killed  on 
railroad  track  from  the  date  of  such  killing  is 
immaterial  to  a  railroad  defending  action  on 
such  a  claim,  where  the  jury  allowed  plaintiff 
no  interest. 

4.  Appeal  and  Erbob  «=»105:f(2)— Habmlebs 
Error— Admission  of  Evidence, 

In  an  action  for  animals  killed  on  railroad 
track,  any  error  In  allowing  plaintiff  to  intro- 
duce, fn  connection  with  section  foreman's  dep- 
osition read  to  the  jury,  railroad  company's 
records  of  report  made  by  section  foreman  to  its 
claim  agent  and  a  book  kept  by  the  section 
foreman,  was  harmless,  where  the  foreman  tes- 
tified orally  upon  direct  and  cross  examination 
as  to  all  matters  contained  in  the  written  docu- 
ments, and  the  evidence  conclusively  showed 
that  the  animals  were  killed  by  trains  on  the 
unfenced  portion  of  the  railroad. 

En  Bana  Error  to  IMstrict  Court,  Chaffee 
County ;  Charles  A.  Wilkin,  Judge. 

Action  by  A.  R  Wright,  Jr.,  against  the 
Denver  &  Rio  Grande  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Affirmed. 

E.  N.  Clark,  R.  G.  Lucas,  and  T.  M.  Stu- 
art, Jr.,  all  of  Denver,  for  plaintiff  in  error. 
H.  L.  McGinnls  and  G.  K.  Hartensteln,  both 
of  Bnena  Vista,  tor  defendant  In  error. 

GARRIGUES,  J.  1.  This  suit  Is  brought 
under  sections  1,  2,  3,  and  4  of  the  railroad 
fencing  act  (Sess.  L.  1911,  p.  400),  to  recover 
the  value  of  stock  killed  on  the  railroad. 
The  basis  of  the  action  Is  negligence  on  ac- 
count of  falling  to  fence  the  railroad,  and 
DO  recovery  can  be  had  which  Is  not  founded 
upon  such  negligence. 

Section  1  requires  every  railway  company 
to  fence  its  railroad,  and  to  construct  and 
maintain  good  and  snfllclent  cattle  guards  at 
pnbUc  crosstngs,  for  the  protection  of  Uye 
stock,  amply  sufficient  to  prevent  It  from  get- 


ting on  the  railroad,  except  within  the  lim- 
its of  incorporated  towns  and  cities  or  the 
yard  limits  of  established  stations,  or  at  pub- 
lic road  and  highway  crossings. 

Section  2  makes  every  railway  company 
falling  to  inclose  its  railroad  with  such  fenc- 
es and  guards  absolutely  liable  for  all  live 
stock  running  at  large  killed  on  the  railroad 
by  the  engines  or  cars  of  the  company. 

Section  3  provides,  If  the  railroad  is  In- 
closed with  good  and  sufficient  fences  and 
guards  capable  of  keeping  animals  off  the 
railroad,  the  company  may  plead  and  prove 
the  same  as  a  defense  for  any  animals  killed 
within  the  Inclosure. 

Section  4  makes  the  killing  of  any  animal 
by  coming  In  contact  with  any  engines  or 
cars  prima  facie  evidence  of  negligence,  and 
the  company  liable  for  the  full  value  of  any 
animal  so  killed,  unless  It  shall  affirmatively 
show  that  tbe  Ulllog  was  not  caused  by  Its 
negll^nce. 

flaintiff  alleges  that  the  animals  were 
killed  by  the  engines  and  cars  upon  an  un- 
fenced portion  of  the  railroad  at  a  point 
where  the  road  was  required  to  be  fenced, 
and  that  the  killing  was  due  to  and  resulted 
from  a.  failure  of  the  company  to  Inclose  Its 
railroad  at  tbe  point  where  the  animals  were 
killed. 

The  evidence  shows  that  the  animals  were 
killed  by  coming  In  contact  with  a  train  on 
the  railroad  at  a  point  where  tbe  same  was 
not  inclosefl.  and  where  the  law  required  an 
inclosure.  The  road  was  unfenced,  and  tbei-e 
was  no  Inclosure  where  tbe  animals  were 
killed.  This  established  proof  of  absolute  li- 
ability until  tbe  company  showed  that  tbe 
road  was  Inclosed  as  required  by  law,  or 
that  the  killing  was  at  a  point  where  no  In- 
closure was  required.  The  company  offered 
no  pleading  or  proof  to  establish  either,  or 
that  the  killing  was  not  caused  by  its  neg- 
ligence. It  denied  the  allegations  of  the 
complaint,  and  pleaded  two  affirmative  de- 
fenses; one,  the  six-month  statute  of  lim- 
itations, based  on  sections  10  and  11  of  the 
act,  and  the  other  that  plaintiff  had  not 
complied  with  sections  8  and  9  by  declining 
to  accept  the  estimated  value  of  the  animals 
or  to  arbitrate.  These  affirmative  defenses 
are  laid  upon  the  following  sections  of  the 
act: 

Section  6  provides  that  the  engineer,  kill- 
ing an  animal  on  the  railroad,  shall  notify 
the  company,  and  that  It  shall  notify  the  sec- 
tion foreman  and  the  nearest  livestock  In- 
spector, and  they  shall  go  to  the  point  where 
the  anbnal  was  killed  and  insp^  it  and  de- 
termine the  ownership.  The  stock  Inspector 
must  also  estimate  the  probable  value  of  tbe 
animal. 

Section  6  makes  It  the  duty  of  the  inspector 
Immediately  to  send  a  full  report  of  his  In- 
spection to  the  secretary  of  tbe  state  board 
of  inspection  commls^oners,  showing  all  tbe 
facts  and  his  estimated  value  of  tbe  animal, 
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and  the  foreman  Is  required  to  said  a  simi- 
lar report  to  the  claim  agent. 

Section  7  provides  that  the  secretary,  upon 
the  receipt  of  snch  report  from  the  inspec- 
tor, shall  notify  the  owner  of  the  facts,  and 
of  the  Inspector's  estimated  value  of  the  ani- 
mal, and  shall  also  send  a  copy  of  the  Inspec- 
tor's report  to  the  company. 

Section  8  requires  the  owner,  within  30 
days  after  he  has  received  the  report  from 
the  secretary,  to  make  proof  of  ownership 
and  deliver  It  to  the'  secretary,  who  shall  then 
notify  the  company  and  demand  that  It  pay 
to  the  board  the  estimated  value  for  the  ben- 
efit of  the  owner,  which,  If  accepted,  shall 
constitute  final  settlement  But  If  the  owner 
is  dissatisfied  with  the  estimated  value  and 
is  willing  to  arbitrate,  he  may  file  a  claim 
with  the  board  In  such  stun  as  he  tiilnks 
justly  due  him. 

.Section  9  provides  that  the  parties  may 
then  arbitrate  such  claim  before  the  board, 
and,  If  they  do,  its  finding  aball  be  flnaL 

Section  10  provides,  in  the  event  the  own- 
er, after  being  notified  by  the  secretary,  de- 
clines to  accept  the  estimated  value  or  to  ar- 
bitrate as  provided  In  sections  8  and  9,  that 
he  must,  within  six  months  from  the  4ate  of 
the  killing,  file  sworn  proof  and  affidavit 
with  the  station  agent,  and  If  he  falls  to  do 
so,  the  claim  for  damages  Is  forever  barred. 

Section  11  provides  If  the  company  falls, 
for  30  days  after  the  owner  has  filed  such 
demand,  to  pay  the  actual  value  of  the  ani- 
mal, the  owner  may,  within  six  months  from 
the  date  of  filing  such  sworn  proof  and  affi- 
davit of  claim,  sue  and  recover  the  actual 
market  value  of  the  animal,  with  legal  In- 
terest thereon  from  the  date  the  animal  was 
killed. 

2.  There  Is  no  evidence  that  ttie  railway 
company  complied  with  the  conditions  pre- 
cedent, which  required  the  owner  to  be  no- 
tified by  the  secretary  and  given  an  oppor- 
tunity to  accept,  arbitrate,  or  decline,  as  pro- 
vided In  sections  8  and  9.  The  provisions  of 
sections  5,  6,  7,  8,  and  9  are  conditions  to  be 
complied  with  precedent  to  the  owner  being 
required  to  file  a  claim  with  the  station 
agent,  as  required  In  section  10.  It  is  too 
plain  to  admit  of  discussion  that  It  Is  only 
In  the  event  the  owner  declines  to  accept  or 
arbitrate  that  he  Is  required  to  file  such 
claim.  Plaintiff  was  given  no  opportunity  to 
decline;  therefore  he  was  not  required  to 
file  sworn  proof  and  affidavit  with  the  sta- 
tion agent 

[1]  The  six-month  statute  of  limitations 
la  unavailing  to  defendant,  because  It  did  not 
comply  with  the  law  relating  to  the  killing  of 
stock,  setting  sections  10  and  11  In  (^ration 
and  making  them  effective  as  to  plaintiff. 
There  Is  no  pleading,  proof,  or  claim  that 
the  company  complied  with  such  conditions. 
Plalntlflfs  voluntary  act  In  filing  such  claim 
with  the  station  agent  before  bringing  suit 
was  unnecessary,  merely  gratuitous,  and 
fixed  no  limitation  upbn  bis  right  to  sue  and 


recover  the  full  valie  under  sections  1,  2,  8, 
and  4.  We  have  held  that  a  compliance  with 
the  act  was  a  necessary  conditlcm  precedent 
to  putting  sections  10  and  11  Into  operatloii. 
C  R.  I.  &  P.  By.  Go.  T.  Eyster,  leo  Pae. 
1181. 

[2]  We  cannot  allow  admissions  of  counsel 
to  control  as  to  the  construction  of  an  act  of 
the  Legislature.  The  foundation  of  the  suit 
is  not  a  failure  to  pay  a  demand  filed  with 
the  station  agent  The  action  Is  based  upon 
negligence  for  failure  to  fence  the  railroad 
at  a  point  where  It  was  required  to  be  in- 
closed. The  complaint  pleads  the  ultimate 
facts  constituting  such  negligence  which  Is 
clearly  established  by  the  evidence.  Defend- 
ant makes  no  attonpt  by  pleading  or  jiroof 
to  overcome  this  liability  by  sb^owlng  tliat  the 
railroad  was  Inclosed,  or  that  the  stock  got 
on  the  track  at  places  where  the  company 
was  not  required  to  fence,  or  to  exonerate  the 
ctompany  In  any  way  from  negligence.  At  the 
points  where  the  animals  were  killed,  the 
road  was  required  to  be  Indoeed,  and.  In  the 
absence  of  evidence  to  the  contrary,  it  will  be 
presumed  these  points  were  the  points  where 
they  came  upon  the  railroad.  33  Gyc  p. 
1281  (c). 

3.  But  if  we  concede,  for  the  sake  of  the 
argument,  that  the  owner  by  filing  his  daim 
with  the  station  agent  waived  the  conditions 
precedent  and  voluntarily  brought  himself 
within  the  provisions  of  sections  10  and  11, 
defendant  Is  In  no  better  position  because  the 
suit  was  brought  within  six  months  from  the 
date  of  filing  such  claim. 

[3]  4.  Defendant  claims  that  portion  of  the 
statute  allowing  l^al  Interest  on  the  claim 
from  the  date  the  animal  was  killed  is  un- 
constitutional. If  th^t  be  conceded,  whldi  it 
Is  not,  It  makes  no  AiSeteDCe.  The  Jury  al^ 
lowed  plaintiff  no  Interest 

[4]  S.  The  evidence  showed  that  the  seo- 
tton  fbreman  found  Uie  dead  animals  along 
the  side  of  the  track,  skinned  them,  and 
burned  the  carcasses  as  required  by  law,  and 
sent  a  report  of  his  acts  to  the  claim  agent 
Plaintiff  procured  an  order  from  the 'court, 
allowing  him  to  inspect  these  records,  and 
the  company,  under  pr^otest  produced  them 
In  open  court  on  the  trial  in  response  to  snch 
erder.  The  deposition  of  the  section  fore- 
man was  taken  by  plaintiff  and  read  In  evi- 
dence. In  whldi  he  testified,  both  upon  direct 
and  cross  examination,  to  finding  the  dead 
animals  al<Hig  the  tr&ck  at  places  where  the 
road  was  required  to  be  fenced  and  was  un- 
fenced,  and  that  the  marks  and  bruises  upon 
them,  hair  upon  the  ties  and  marlcs  in  the 
snow  and  upon  the  banks  and  ground,  showed 
that  the  animals  had  been  killed  by  coming 
In  contact  with  a  train.  The  evidence  was 
conclusive  tibat  the  animals  were  killed  by 
engines  or  cars  upon  the  unfenced  portion  ot 
the  railroad  where  It  was  required  to  be 
fenced.  In  connection  with  the  section  for^ 
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man's  deposlUou  read  to  the  jnrr.  plaintiff 
was  allowed  to  introduce  in  eridcaice  Uiese 
i^rts  made  by  him  to  the  claim  agent  and 
vparently  H»ne  kind  of  a  hook  tept  by  the 
aectloa  forenuuit  to  the  admission  of  which 
error  is  assigned.  Plaintiff  that  these 

were  pn^rly  admitted  as  a  part  of  the  res 
gestse,  in  whldi  we  do  not  concur.  Salas  r. 
People,  61  Oola  161-464.  118  Pac.  992,  37  L. 
B.  A.  (N.  8.)  252.  The  book  was  not  pre- 
served In  the  record  or  bill  of  exceptions;  It 
Is  not  before  ns,  and  we  have  no  way  of  know- 
ing its  contents.  Conceding,  but  not  deciding, 
that  it  was  orror  to  admit  in  erldmioe  these 
section  foreman  reports,  the  error  was  harm* 
less,  because  he  testified  orally  apoa  direct 
and  cross  examination  to  all  the  matters  con- 
tained In  the  written  documents,  and  the  evi- 
dence  shows  so  coacluslvely  that  the  animals 
were  killed  by  coming  In  ccmtact  with  trains 
on  the  unfenced  portion  of  defendant's  rail- 
road, where  the  law  required  it  to  be  fenced, 
and  about  whlcb  there  Is  no  controversy,  that 
the  error,  It  any,  was  harmless.  Judgment 
affirmed. 
Affirmed. 

SCOTT,  J.,  xwt  parUdpating. 

m  Colo.  806) 

DENVER  A  R,  G.  R.  CO.  EMPLOTAS*  BE- 
LIEF ASS'N  et  al.  v.  RISHMILLBB 
et  al.  (No.  8750.) 

(Supreme  Court  of  Colorado.   March  4,  1918.) 

HAffTBB  Airn  Sebtant  4ts378— EhfPt^T^s'  Re- 
LiKP  Association— Ultba  Vires  Acts. 
Where  railroad  employes'  relief  association 
was  incorporated  to  collect  monthly  dues  to 
create  a  fund  to  treat  and  care  for  injured  and 
diseased  members,  and  to  run  a  hospital  and 
employ  physicians^  etc.,  but  there  was  no  pro- 
vision in  its  certificate,  constitution,  or  by-laws 
probibitine  tiie  admission  of  nonmembers,  and 
the  associatton  was  able  to  secure  aerrices  of 
competent  surgeons  at  small  salaries  by  allow- 
ing them,  when  there  was  room  in  the  associa- 
tioD  hospital,  to  take  in  nonmembers  and  col- 
lect from  such  patients  fees  for  medical  serrie- 
€8,  such  receiving  of  nonmember  patients  was 
within  die  general  scope  of  the  purposes  of  as- 
sociation, by  impBeation.  and  was  not  ultra 
vires. 

Banc.  Bnop  to  District  Court,  Chaffee 
County;  Charles  A.  Wilkin,  Judge. 

AcUon  by  George  H.  BisbmUler  and  anoth- 
«  against  Ae  Denver  &  Bio  Grande  Bailroad 
Company  Bmptoyfis'  Belief  Assodatton  aqd 
others.  Judgment  for  plaintiffs,  and  defend- 
ants brtng  error.  Beversed  and  remanded. 

E.  N,  Clark,  B.  O.  Lucas,  and  T.  M.  Stu- 
trt,  Jr.,  all  of  Denver,  for  plaintiffs  In  error. 
0.  E.  Hartenstein  and  H.  L.  McGinnls,  both 
of  Bnena  Vista,  for  defendants  in  error. 

OARRIGtJES,  J.  All  the  ofl3cers  and  reg- 
ular employes  of  the  Denver  &  Rio  Grande 
Railroad  Cmnpany  constitute  the  members  of 
an  association  or  corporatltm,  not  for  pecuni- 


ary profit,  called  the  Denver  &  Bio  Grande 
Railroad  Company  Employes'  B^ef  Assoda- 
tlon,  whlc^  was  defendant  below  and  Is  plain- 
tiff in  error  here.  The  association  was  es- 
tablished In  1S8S  under  section  224.  p.  155, 
Gen.  Laws  1877.  Tbe  certificate  filed  In  the 
office  of  the  secretary  of  state  states  the  pur- 
poses of  the  assodatlon  are  to  C(^ect  month- 
ly dues  from  the  members  for  the  creation  of 
a  fund  to  be  used  for  the  employment  of  ev- 
ery  proper  and  desirable  agency  In  the  treat- 
ment of  all  sudi  injuries  and  diseases  of  the 
members  as  It  may  see  fit  to  undertake,  to 
build,  lease  or  rent,  furnish  and  equip  hospi- 
tals, employ  phy^dans  and  surgeons  and 
nurses,  and  to  purchase  medical  and  bo^i- 
tal  supplies. 

The  constitution  and  t^-laws  provide  that 
the  general  object  of  the  association  is  to 
create  a  fund  Ua  the  purpose  of  fumiddi^ 
medical  and  surgical  treatment  to  its  mem- 
bers under  certain  prorlstons  and  restric- 
tions. The  membership  Is  involuntary,  and 
includes  all  (rfBcers  and  regular  employte  of 
the  railroad  company.  All  contribntliig  em- 
ployes of  the  company  are  entitled  to  the 
benefit  of  the  relief  fund;  members  who  work 
less  than  one-half  a  month  paying  25  cents, 
and  those  who  work  one-half  month  or  more 
contributing  SO  cents  a  month,  which  is  de- 
ducted from  thcAr  pay  roll  and  turned  over 
to  the  treasurer  of  the  association.  This 
fund  must  be  devoted  exdusively  to  the  pay- 
moit  of  legitimate  expenses  and  the  furnish- 
ing of  relief  to  sick  and  disabled  employes. 
The  treastjrer  of  the  railroad  company  hi  ex 
officio  treasure-  of  the  assodatton,  and  dis- 
burses its  funds  under  directicm  of  a  board 
of  trustees  consisting  of  eleven  members,  six 
of  whom  are  chosen  by  the  employes  and  five 
are  appointed  by  the  general  manager  of  the 
company.  These  trustees  have  general  su- 
pervision over  the  affairs  of  the  association, 
and  are  required  to  make  such  rules  and  reg- 
ulations respecting  the  treatment  of  patients 
in  the  hospitals  as  they  deem  proper  In  fur- 
thering the  objects  of  the  association.  All 
hospital  and  medical  and  surgical  treatment 
are  under  the  control  and  direction  of  the 
medical  department  of  the  Denver  &  Bio 
Grande  Railroad  Company,  the  chi^f  surgeon 
of  which  Is  ex  officio  chief  surgeon  of  the  aa- 
BoclatioD,  and,  as  such,  has  the  management 
of  Its  hospitals  and  medical  service  and  ap- 
pointing of  the  medical  staff.  The  hospitals 
are  required  to  be  open  at  all  times  for  the 
reception  of  sick  or  Injured  employes,  but  to 
secure  admission  to  the  hospitals  and  be  en- 
titled to  the  benefits  of  the  relief  fund  the 
applicant  must  be  a  contributing  employe  of 
the  company.  Any  sudi  employe  at  his  re- 
quest is  entitled  to  be  admitted  to  the  hos- 
pital, where  his  t)oard,  care,  and  treatment 
shall  be  free.  The  division  surgeons  havs 
charge  of  the  hospitals  established  in  their 
,  respective  divisions,  and  it  Is  their  duty  to 
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see  that  no  patient  remains  In  tlie  hospital 
after  he  Is  In  a  condition  to  be  discharged. 

In  1888  the  association  constructed  a  hos- 
pital at  Sallda.  In  Chaffee  county,  which  It 
has  since  maintained  and  operated.  Two  di- 
vision surgeons  were  appointed  to  take  (^arge 
of  tills  hospital;  one,  the  bead  surgeon,  to 
'  receive  a  salai?  of  $150,  and  the  other  (125, 
per  month.  These  amounts  have  never  been 
Increased  because  the  funds  of  the  associa- 
tion did  not  justify  the  paymrat  of  larger  sal- 
aries. To  induce  competent  su^^ns  to  ac- 
cept the  positions,  the  chief  surgeon  and  the 
board  of  trustees  permitted  them  to  take  or 
admit  nonmember  patients  who  paid  to  the 
association  the  regular  or  usual  hospital 
charges:  the  operating  surgeon  being  per- 
mitted to  charge  and  collect  from  the  patient 
a  fee  for  the  operation  or  tr«itment,  the 
amount  of  wlii<^  was  a  matter  of  agreement 
between  the  patient  and  doctor.  No  physi- 
cian or  surgeon  is  permitted  to  have  patients 
or  to  (QMrate  at  the  hospital  except  members 
of  the  hospital  staff,  and  no  nonmember  pa- 
tient is  admitted,  to  the  detriment  of  any 
member  patient  This  system  has  been  fol- 
lowed since  1888  to  the  present  time. 

This  suit  was  brought  In  equity  by  defend- 
ants in  error  to  enjoin  plaintiffs  In  error 
from  receiving  or  treating  medically  or  surgi- 
cally In  the  hospital  at  Sallda  perscms  who 
are  not  members  of  the  association.  The  court 
found  with  defendants  below  upon  all  dis- 
puted questions  of  fiict,  but  entered  judgment 
for  plaintiffs,  twslng  its  dedsitm  entirely  up- 
on the  certificate  of  incorporation  filed  with 
the  secretary  of  state  and  holding  as  a  matter 
of  law  that  the  reception  of  nonmembers  Into 
the  hospital  for  medical  or  surgical  treatment 
was  ultra  vires;  that  Is,  was  unlawful  and 
In  violation  of  the  chartra*  powers  of  Uie  a»- 
sociatlon  as  evid^ced  by  the  certificate. 

1.  But  <»ie  question  will  be  considered:  Is 
the  admission  and  treatment  of  nonmember 
patlmts  at  the  assodatlMi  hospital  at  Sallda 
ultra  vires?  No  doubt  the  ultimate  object  of 
the  association  is  to  treat  and  care  for  Injured 
memher&  There  is  nothing,  however,  In  the 
certificate,  constitution,  or  by-laws  which  pro- 
vides that  the  hospital  shall  be  for  the  ex- 
clnsive  use  ot  the  members  of  the  assodatlt^, 
or  prohibiting  the  admission  of  nonmembers. 
The  evidence  shows  that  since  its  organiza- 
ti<Hi  In  1888,  the  association  has  paid  the 
members  of  the  medical  and  surgical  staff 
at  the  Sallda  hospital  very  small  salaries, 
and  that  the  sui^eons  have  accepted  the  po- 
sitions under  an  agreement  and  understand- 
ing with  the  association  authorities  that  they 
should  be  permitted  to  take  into  the  hospi- 
tal nonmember  patients  and  collect  from  such 
patients  medical  and  surgical  fees  for  their 
services.  No  part  of  the  association  funds 
are  expended  upon  autb  iiatlents ;  they  have 
been  admitted  only  when  there  was  ample 
room  In  the  hospital  for  receiving  and  treat- 
ing them,  and  no  member  patient  has  been 


neglected  or  Inconvenlraiced  by  reason  of 
their  admission  and  treatment. 

The  receiving  of  such  nonmembers  as  pa- 
tients was  not  carrying  on  or  transacting  a 
separate  and  distinct  business  from  that  for 
which  the  association  was  formed,  and  was 
not  forbidden  by  the  certificate,  constltntlon, 
or  by-laws.  We  do  not  propose  to  eater  Into 
a  lengthy  dlscusslmi  concerning  the  Implied 
powers  of  such  an  association.  We  think, 
under  the  circumstances  tjt  this  case,  that 
the  treatment  of  nonmembers  In  the  manner 
pursued  comes  within  the  general  scope  of 
the  purposes  of  the  association,  by  Implica- 
tion, and  there  is  no  express  restriction 
against  It.  The  lower  court  erred  In  holding 
the  act  to  be  ultra  vires.  Unlcm  Gold  M.  Co. 
V.  Rocky  Mt.  Bank,  2  Colo.  248-256;  10  Cyc 
pp.  1000,  1007,  1155;  1  Cook  on  Corporations 
(7th  Ed.)  par.  3;  Gas  ft  Fuel  Co.  v.  Dairy  Ca, 
60  Ohio  St.  96.  63  N.  E.  711. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with,  directions  to  dismiss  the  ac- 
tion. 

Reversed  and  remanded. 
SCOTT,  X,  not  partldpatlnfl^ 


(24  N.  M.  SSI) 

STATE  T.  CRUMP.    (No.  2194.) 

(Supreme  Court  of  New  Mexico.   March  4, 
lOia) 

(Syttahua      the  Court.) 

Fines  «=»17%— Death  of  Defendant  Pend- 
ing Appeal— Abatement. 
A  judgmeDt  imposlnfr  a  fine  in  a  criminal 
case  abates  on  the  death  of  the  defendant  pend- 
ing an  appeal  or  writ  of  error,  and  the  fine  im- 
posed cannot  be  enforced  against  the  estate. 

Appeal  from  District  Court,  Roosevelt 
County;  Richardson,  Judge. 

Thomas  Crump  was  convicted  of  assault 
with  a  deadly  weapon,  and  he  appeals,  and, 
upon  his  death  pending  appeal,  his  admin- 
istratrix, Bessie  L.  Crump,  applied  to  be  sub- 
stituted as  appellant.  Proceeding  ordered  to 
abate. 

George  L.  Reese,  of  Fortales,  for  appel- 
lant Ilarry  L.  Patton,  Atty.  Gen.,  for  the 
State. 

HANNA,  G.  J.  Thomas  Crump  was  con- 
vif^ed  of  assault  with  a  deadly  weapon  in 
the  district  court  for  Roosevelt  county.  He 
was  fined  $200  and  costs  and  from  that  sen- 
tence he  has  perfected  this  appeal. 

During  the  penden<7  of  this  appeal  CAnimp 
died.  Bessie  L.  Crump^  adminlstratiix  of 
the  estate  of  O^omas  Crump,  has  aiq;)lled 
here  to  be  substituted  as  appeUant 

The  general  rule  Is  that  a  judgment  Impoft' 
log  a  fine  In  a  criminal  case  abates  on  the 
death  of  the  defendant  pending  an  a^eal 
or  writ  of  error,  and  the  fine  Imposed  omnot 
be  «iforced  against  the  estate.  8  U,  O.  1$. 
"Criminal  Law."  S  283.    See,  also.  United 
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States  T.  Ehmne,  178  Fed.  254,  97  0.  C.  A. 
420,  19  Ann.  Cas.  1145,  and  cases  collected  in 
Dote  thereto.  The  reasons  wbldi  onderiie 
tb,e  rule  are  discussed  therein. 

For  the  reasons  stated,  the  proceedings 
in  this  actltm  will  abate;  and  It  la  so  oi^ 
dered. 

PARKER  and  ROBERTS,  JJ.,  ctmcnr. 

(M  N.  H.  332) 

ESCHIJMAN  T.  VERNON  et  aL    (No.  2050.) 

(Snpreme  Conrt  of  New  Mexico.    March  6, 

19ia) 

fStiUabua  hji  ihe  Covrt.) 

Anihals  «=360(1)  —  Hbbd  La.w— Cokstitu- 
tionautt. 
Chapter  94.  Lews  1909,  known  as  the  "Herd 
IjEw."  was  a  conetitntiona]  enactmpnt.  Sear- 
broufh  T.  Wooten,  170  Pac.  743,  adhered  to. 

Appeal  from  District  Court,  Quay  County ; 
Lelb.  Judge. 

Action  by  D.  B.  Eschllman  against  W.  B. 
Vernon  and  otbers.  Judgment  for  plaintiff, 
and  defendants  appeal.  Afflrmed. 

Catron  &  Catron,  of  Santa  F6,  for  appel- 
lants. H.  H.  McElroy,  of  TucUmcarl,  for 
appellee. 

HANNA,  O.  J.  This  case  Involves  the 
constitutloQallty  of  chapter  94,  Laws  1909, 
known  as  the  "Herd  L&w."  The  trial  court 
held  the  act  valid,  and  entered  Judgment  for 
appellee.  The  objections  urged  to  the  act 
were  fully  considered  by  -this  court  In  the 
recent  case  of  Scarbrough  v.  Wooten,  170 
Pac.  743,  decided  at  the  present  term.  Ad- 
hering to  that  opinion,  the  Judgment  in  this 
case  will  be  affirmed ;  and  It  is  so  ordered. 

PARKER  and  ROBERTS,  JJ.,  concur. 

(M  N.  M.  Zli) 

MOKGAK  V.  DOUGHTON.    (No.  2078.) 
(Supreme  Court  of  New  Mexico.  Feb.  23, 1918.) 

(Sytlabug  by  the  Court.) 

1  PLEADina  ^34(1)  —  GoNSTBUcnon  — 
Prater— Gaitse  -or  Action. 
The  prayer  is  no  part  of  the  pleadinx,  and 
cannot  be  used  as  a  test  to  determine  the  na- 
tare  of  the  cause  of  action  stated. 

2,  Plbadino  ^=>34(7)  —  ConsTSUonoN  —  On 
Appeai.— Complaint. 

Attacks  upon  the  sufficiency  of  a  complaint, 
made  for  the  firBt  time  on  appeal,  will  be  deter> 
mined  in  the  light  of  the  rule  that  the  complaint 
will  be  liberally  construed  in  order  to  uphold 
Uie  jadgment.  and  if  it  contains  allegations  from 
which  every  fact  necessary  to  maintain  the  ac- 
tion may  be  inferred,  it  will  be  sustained. 

3.  Appeal  and  Erbob  €=9l010(l)— Review- 
Pi  itdtngs. 

Where  there  Is  substantial  evidence  to  sup- 
port findings  and  judgment  of  trial  court,  same 
win  not  be  disturbed  on  appeal. 

Appeal  from  District  Court,  Ourry  County; 
lUcbardson,  Judge. 
Action  by  J.  W.  Morgan  against  C  T. 


Donghton.  Judgment  tor  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

W.  A  Havener  and  Rowells  &  Reese,  all  of 
Clovls,  for  appellant.  A.  W.  Hodcenbnll,  of 
Clovis,  for  appellee. 

PARKBR^  J.  From  a  Judgment  rendered 
against  him  In  the  district  court  for  the  coun- 
ty of  Curry,  the  appellant,  C.  F.  Donghton, 
has  perfected  this  appeal. 

The  complaint,  eliminating  surplusage  and 
matter  of  evidence,  alleged,  In  substance  and 
effect,  that  appellant  and  appellee,  W.  J.  Mor- 
gan, about  November  20, 1914,  entered  Into  a 
verbal  contract  by  the  terms  of  which  appel- 
lant agreed  to  deliver  to  appellee  100  head 
of  cattle,  and  appellee  agreed  to  feed  the 
same  on  premises  controlled  by  him :  that  ap- 
pellant was  to  "shrink"  said  cattle  for  24 
hours  prior  to  delivery  to  appellee,  then 
weigh  the  same  and  deliver  same  to  appellee ; 
that  appellee  was  to  feed  said  cattle  from 
stock  feed  then  owned  by  him  and  in  his 
possession,  the  same  constituting  appellee's 
1914  crop,  until  the  same  was  consuqaed, 
whereupon  said  cattle  were  to  be  weighed  and 
returned  to  appelant;  that  for  such  service 
appellee  was  to  receive  compensation  suffi- 
cient, appellant  assured  blm;  to  pay  off  and 
discharge  a  certain  note  and  mortgage  held 
by  appellant  ^inst  the  appellee;  that  60 
head  of  cattle  were  delivered  to  appellee,  un- 
der the  terms  of  said  contract,  and  fed  by 
the  lattev  until  his  croi>  was  consumed, 
whereupon  an  additional  verbal  contract  was 
made  by  the  parties,  by  the  tenns  of  which 
appellee  continued  in  the  possession  of  said 
cattle,  the  appellant  agreeing  to  pay  for  feed 
purchased  by  appellee  for  the  continued  feed- 
ing of  said  stock,  appellee  agreeing  to  haul 
the  same;  that  appellee  was  compelled  to 
haul  said  feed,  employ  labor  and  two  teams, 
at  a  reasonable  cost  of  five  dollars  per  day, 
which  he  did  for  55  days,  when  said  cattle 
were  shipped  to  market  by  appelUint  Nu- 
merous other  facts  are  alleged  tending  to 
show,  among  other  things  that  the  cattle 
were  watered  Immediately  preceding  the 
time  when  they  were  first  weighed  and  de- 
livered to  appellee;  that  a^^llant  asserts 
that  appellee  Is  Indebted  to  him  in  the  sum 
of  $112  on  account  <^  this  transaction,  and 
that  he  refuses  to  cancel  said  note  and  mort- 
gage. Cancellation  of  the  note  and  mort- 
gage was  prayed,  as  well  as  an  injunction 
restraining  the  foreclosure  thereof,  and  a 
money  judgment  In  the  sum  of  the  said  note 
and  mortgage,  together  with  $100  on  account 
of  appellant's  failure  to  shrink  said  cattle 
and  $275  for  labor  performed  in  feeding  and 
caring  for  &ald  cattle  for  said  66  days.  An 
accounting  was  also  prayed. 

Appellant  answered,  denying  the  material 
allegations  of  the  complaint,  and  alleging 
that  !V)pellee  agreed  to  feed  said  cattle  at  his 
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own  expense,  and  recdre  u  his  compensa-i 
Uon  therefor  the  maAet  value  of  the  flesh 
put  on  said  cattle  by  snch  feeding  as  such 
market  price  existed  in  Kansas  City,  Mo., 
when  the  cattle  were  delivered  there;  that 
after  appellee's  feed  was  exhausted  appellant 
loaned  appellee  a  sum  of  money  to  purchase 
additional  feed;  that  a  settlement  was  sub- 
sequently made  between  the  parties,  whereby 
It  was  found  that  appellee  was  indebted  to 
the  appellant  In  the  sum  of  $112,  which  has 
not  been  paid.  Appellant  asked  that  he  have 
Judgment  for  that  sum. 

[1]  1.  The  appellant  contends  that  the  com- 
plaint stated  no  cause,  of  action  because  It 
pretended  to  state  facts  showing  an  equitable 
cause  of  action  to  exist  in  favor  of  appellee, 
wltliout  disclosing  that  he  did  not  have  an 
adequate  remedy  at  law.  But  little  need  be 
said  in  this  regard.  The  complaint  does  not 
seek  equitable  relief.  The  facta  stated  there- 
in Indicate  that  appellee  was  attempting  to 
recover  upon  two  causes  of  action,  both  in 
law,  and  not  In  equity.  There  was  a  misjoin- 
der of  causes,  in  that  two  causes  were  stated 
in  a  single  count.  Advantage  was  not  taken 
of  this,  however.  One  count  was  for  money 
due  under  the  first  contract;  the  other  for 
the  value  of  labor  under  the  second  contract. 
The  prayer.  It  'is  true,  sought  relief  which 
eould  only  be  given  In  a  court  of  equity,  but 
the  prayer  is  no  part  of  the  pleading,  and 
cannot  be  used  as  a  teat  to  determine  the  na- 
ture of  the  cause  of  action  stated.  Bnrnbam- 
Hanna-Munger  Dry  Goods  Ca  v.  Hill,  17  N. 
M.  347,  354,  128  Pac.  62. 

[2]  2.  Appellant  argues  that  the  complaint 
does  not  allege  that  there  Is  anything  due  to 
appellee  on  account  of  the  increased  weight 
placed  on  said  cattle  by  his  feeding  of  them, 
and  that  no  contract  Is  alleged  to  exist  where- 
b7  appellant  became  bound  to  pay  $5  per 
day  tor  labor  connected  therewltb.  Neither 
proposition  was  urged  against  the  complaint, 
in  the  trial  court,  and  consequently  the  com- 
plaint win  be  liberally  construed  in  order 
to  uphold  the  judgment,  and  if  It  contains  al- 
legations from  which  every  fact  necessary  to 
maintain  the  action  may  be  Inferred,  It  will 
be  sustained.  Glev^nd  v.  Bateman,  21  N. 
H.  676,  683, 168  Pac  648. 

The  complaint  alleges  tects  sufficient  to 
show  tliat  aroellee,  under  the  first  contract, 
was  to  reedve  compensation  for  his  feed  and 
services  in  an  amount  suffldrat  to  pay  off 
and  discharge  the  note  and  mcntgage  held  by 
appellant,  the  fixing  of  tbe  compensation 
being  based  upon  the  value  of  the  Increased 
weight  put  upon  the  cattle  by  appellee.  The 
facts  inferrable  from  what  is  alleged  disclose 
that  Budi  Bum  was  due  and  unpaid.  With 
reference  to  the  second  T«rbal  contract  hav- 
ing to  do  with  the  care  and  feeding  <jt  the 
cattle  aft»  the  first  contract  had  expired, 
there  is  snffldent  alleged  to  entitle  appellee 
to  recover  at  the  value  of  the  labor  performed 
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in  connection  therewith.  'Wa  same  conclu- 
sion follows  wiUi  reference  to  ai^llant's  ar- 
gument that  the  complaint  does  not  sustain 
the  Judgment  with  reference  to  damages  un- 
der the  first  contract 

[3]  3.  Appellant  attacks  the  suffldency  of 
the  evidence  to  support  the  findings  and  Judg- 
ment to  the  extent  of  holding  that  appellee 
was  entitled  to  compensation  for  feeding  and 
taking  care  of  said  animals  for  about  60  days 
after  the  expiration  of  the  first  contract. 
There  is  substantial  evidence  to  support  the 
finding  and  Judgment ;  hence  the  saaie  will 
not  be  disturbed  on  appeal. 

4.  Exception  Is  taken  to  the  refusal  of  the 
trial  court  to  accept  the  second  finding  pro- 
posed by  appellant.  It  constituted  a  state- 
ment of  appellant's  version  of  the  second 
verbal  contract.  The  terms  thereof  were  in 
dispute,  and  there  was  a  conflict  of  evidence 
thereon.  It  was  a  matter  of  fact  for  the  de- 
termination of  the  trial  court,  and  conclu- 
sion of  the  trial  court  thereon,  being  sus- 
tained by  substantial  evidence,  will  not  be 
disturbed  on  appeal.  The  finding  as  tendered 
contained  matter  which  the  trial  court  de- 
termined was  not  true,  and  consequently  it 
properly  refused  to  accept  it. 

5.  The  trial  court.  In  effect,  held  that  ap- 
pellee was  entitled  to  the  reasonable  value  of 
labor  made  necessary  In  caring  for  said  cattle 
after  the  expiration  of  the  first  contract.  Ap- 
pellant argues  that  he  was  entitled  to  a  Judg- 
ment for  the  diCferenee  between  the  value  of 
the  feed  purchased  by  him  and  the  value  of 
the  gain  In  weight  placed  on  the  cattle, 
amounting  to  $62,  because  no  contract  was 
made  by  the  parties  .with  reference  to  caring 
for  the  cattle  at  that  time.  The  argument  is 
based  upon  a  false  premise,  in  that  the  trial 
court  held,  and  the  finding  its  supported  by 
substantial  evidence,  that  while  no  "spedflc 
contract"  was  made  between  the  parties,  stlU 
the  "plaintiff,  at  the  request  of  the  d^end- 
ant  continued  to  hold  and  feed  said  cattle  t-or 
about  60  days  longer." 

For  the  reasons  stated,  the  Judgment  of 
the  trial  court  Is  affirmed;  and  it  Is  so  or- 
dered. 

HANNA,  a  3.,  and  ROBESITS,  J.,  concur. 

'  (H  n.  II.  696) 

COOPER  T.  HlUiS.    (No.  2048.) 
(Supreme  Court  of  New  Mexico.  Feb.  16,  1918.; 

(SyJl^ibua  by  the  Court.) 

1.  Taxation  «=3788(9)— Tax  Title— Dkbd— 

PbESTTMPTION— BUBDEN  OF  PBOOF. 

Assuming  that  section  4101,  C.  1897,  is 
in  force,  tbe  prima  fecie  case  made  thereunder 
by  introduction  of  tax  deed  held  overcome  bjr 
proof  that  assessment  was  made  In  tbr*  name 
of  a  person  not  the  owner  of  the  propeity. 

2.  Taxation  «=»734(3)— Assessuest— Saxb— 
Vauditt, 

Ad  assessment  made  in  name  of  stranger  to 
title  is  irregalar  under  chapter  22,  Laws  <^ 
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1899.  and  sale  under  chapter  84,  Laws  1013, 
based  npoD  auch  assessment,  held  void. 

Appeal  from  District  Court,  Gbaves  Coun- 
ty; McClore,  Judge. 

Suit  by  Ey&  M.  Cooper  against  James  H. 
Hills  and  another.  Judgment  for  plaintlfF, 
and  defendant  Hills  appeals.  Affirmed. 

R.  D.  Bowers,  of  Roswell,  for  appellant 
Ed  S.  Olbbany  and  I.  S.  Epstein,  both  of 
Boswell,  for  appellee. 

HANNA,  0.  J.  This  suit  was  instituted  In 
the  district  court  for  Chaves  county  by  Dva 
M.  Cooper,  the  appellee,  against  J.  G.  Ellis 
and  Amelia  E.  Ellis,  his  wife,  upon  a  promis- 
sory note  for  $1,250,  with  Interest  and  attor- 
ney's fees,  and  to  foreclose  a  mortgage  upon 
real  estate  give  to  secure  the  payment  of  said 
note.  The  note  and  mortgage  were  executed 
on  June  17,  1010.  The  appellant  James  H. 
Hills  was  made  a  party  defendant  upon  the 
allegation  that  he  claimed  some  Interest  in 
the  mortgaged  property  under  an  alleged 
mortgnge  lien.  This  the  appellant  denied, 
asserting  that  he  owned  the  property  in  fee 
simple  and  that  his  title  thereto  should  be 
quieted  as  against  the  alleged  Interest  there- 
in of  appellee.  Appellee  Introduced  In  evi- 
dence the  note  and  mortgage  and  other 
documentary  evidence  of  ownership  thereof, 
and  rested.  Appellant  introduced  In  evidence 
a  tax  deed,  dated  June  9, 1916,  conveying  the 
prepay  to  Lyman  A.  Sanders,  and  a  qult- 
claim  deed  from  Sanders  and  his  wife  and 
another  to  appellant,  dated  July  8,  1916. 
The  tax  deed  recited  that  the  property  had 
been  assessed  for  taxation  purposes  in  the 
year  1911  against  8.  R.  Hobble,  the  owner, 
and  the  taxes  having  become  delinquent  the 
property  was  sold,  according  to  law,  to  the 
county ;  the  duplicate  certificate  of  sale  hav- 
ing been  thereafter  assigned  to  Sandenk  It 
was  recited  that  the  sale  for  delinquent  ta^ 
es  took  place  on  March  27, 1913.  Tberenpff, 
the  appellee  rested.  A  certified  abstract  of 
title  to  said  propwty  was  thea  introduced  In 
evldoice  the  app^lee,  which  disclosed  Uiat 
S.  B.  Hobble  was  never  the  owner  of  said 
veopestj,  and  that  In  1011  the  title  thereof 
stood  in  the  name  of  J.  G.  Ellis,  one  of  ap- 
pdlee's  mortgagors.  The  proof  of  appellee 
also  disposed  that  Ellis  and  wife  executed 
their  mortgage  deed  on  the  lands  in  question, 
in  fovor  of  appellant  on  September  6,  1913. 

[1]  1.  In  the  opinion  and  findings  of  the 
trial  court,  it  was  stated  tiiat  section  4101, 
0.  li.  1807,  had  been  repealed  because  not 
carried  fwward  or  inserted  In  the  Code  of 
1915,  and  consequently  t^e  burden  ot  prov- 
ing the  recitals  of  a  tax  deed  rested  upon 
the  one  who  was  claiming  thereunder.  But 
it  went  further,  and,  for  the  purpose  of  de- 
termining the  merits  of  the  question  present- 
ed, assumed  that  said  section  was  In  full 
fbrce  and  effect  and  held  that  the  prima 
fade  case  made  thereunder  1^  the  appellant 
had  been  overcome  by  proof  of  appdlee  show- 


ing that  the  propnty  was  assessed  in  fba  name 
of  a  stranger  to  the  title.  The  case  of  Mit<±- 
eU  T.  Vrietze,  20  N.  M.  583, 690, 151  Pae.  236, 
was  cited  by  the  trial  court  as  Its  authority 
for  that  holding.  In  that  case  one  of  the 
defects  In  the  assessmrat  was  In  making  the 
same  against  the  heirs  of  named  perstms. 
The  law  required  assessmoit  to  be  made  In 
the  name  of  the  owner  or  against  "unknown 
owners."  The  court  held  that  proof  of  the 
assessment  as  so  made  overcame  the  prima 
f  a<^e  case  made  by  the  tax  deed  under  section 
4101.  a  L.  1897.  That  case  is  decisive  of  this 
proposition  and  Is  ample  authority  for  sus- 
taining the  conclusion  of  the  trial  court  on 
this  question,  assuming  that  said  section  Is 
still  in  force. 

[2]  2.  Appellant,  however,  goes  a  step  far- 
ther and  contends  that  the  assessment  of 
1011  was  valid  when  made,  because  of  the 
force  of  the  curative  provisions  of  section 
25,  c.  22,  Laws  of  1899,  and  consequently  can- 
not be  attacked  now.  That  portion  of  said 
section  material  to  this  Inquiry  Is  as  follows; 

"  •  •  *  And  if  such  property  is  described 
*  •  *  for  any  year  by  6uch  description  as 
will  serve  to  identify  the  same,  the  sale  of  such 
property  for  taxes  •  •  •  Bhall  not  be  void  or 
aet  aside  on  account  of  any  error  or  irregularis 
in  listing  the  same  upon  such  roll  *  *  *  ei- 
ther as  to  the  name  or  names  of  the  owner  or 
owners  thereof,  or  by  reastm  of  Its  being  listed 
in  the  name  of  the  wrong  persmi.   *  «   •  " 

This  section  has  been  before  the  court  on 
several  occarions.  In  Straus  t.  Foxworth,  16 
N.  M.  442,  117  Pac.  831.  and  Id.,  231  U.  S. 
162,  34  Sup.  Ct  42,  68  L.  Ed.  168,  it  was  con- 
sidned  in  conjunction  with  other  provisions 
of  the  act  and  held  to  preclude  the  Invalida- 
tion of  a  tax  sale  made  thereunder  except 
up<Hi  Jurisdictional  grounds.  Se^  also,  UTax- 
well  V.  Page,  23  N.  il.  — ^  168  Pac.  402. 
That  en  assessment  made  in  the  name  of  the 
wrong  person,  where  the  owner  falls  to  ob- 
serve his  statutory  duty  in  listing  the  prop- 
erty or  seeing  that  it  is  properly  listed,  con- 
stituted a  defect  or  Irregularily  which  would 
not  vitiate  a  sale  made  under  the  tax  law 
of  1899,  was  decided  in  Knight  v.  Falrless, 
23  N.  M.  — .  IGO  Pac;  312.  But  that  case  is 
not  decisive  of  the  question  now  under  dis- 
cussion, because  there  the  sale  was  mode  un- 
der the  act  of  1899;  whereas,  here  the  sale 
was  made  under  the  act  of  1913. 

Chapter  22,  Laws  of  1809,  was  repealed  by 
chapter  84,  Laws  of  1913,  and  the  latter  act 
was  in  effect  whrai  tlie  sale  was  made  in  the 
case  at  bar.  The  cases  of  Crane  v.  C(a,  18 
N.  M.  377,  381,  137  Pac.  589,  and  Olascow  v. 
Peyton,  22  N.  M.  97, 101, 159  Paa  670.  are  au- 
thority for  the  proposition  that,  upon  said 
repeal  of  the  laws  of  1899,  the  only  law  in 
force  for  the  sale  of  property  for  delinquent 
taxes  was  diapter  84,  supra,  with  the  excep- 
tion of  section  5509.  Code  1915,  which  pre- 
scrlbes  a  remedy  by  "judicial  proceedings." 
The  assessmoit  in  1911  was  Irregular,  in  that 
the  law  then  required  that  it  should  be  made 
in  the  name  at  the  owner  of  the  property  or 
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In  the  name  of  unknown  owners.  Sections 
4026  and  4040,  O.  L.  1897.  But  while  it  was 
irregular  In  that  respect,  the  Legislature  saw 
fit  to  provide  that  such  irregularity  should 
not  vitiate  the  sale  made  by  virtue  of  such 
issessment  and  its  deUnguency.  Id  1913, 
tiowever,  this  was  changed;  no  healing  or 
curative  provisions  having  been  Inserted  in 
the  act  of  1913.  Nor  did  the  act  contain  a 
savings  clause.  Consequently,  sales  for  de- 
linquent taxes  made  after  the  act  of  1899 
was  repealed  are  governed  by  the  law  In  force 
at  the  time  the  sale  is  made.  The  appellant, 
having  acquired  no  rights  under  the  tax  sale 
law  of  1899,  cannot  Invoke  the  provisions  of 
that  law  in  defense  of  the  sale  under  the  act 
of  1913.  If  a  right  had  been  acquired  under 
the  tax  sale  law  of  1899,  a  different  question 
would  be  presented.  The  sale  In  the  case  at 
bar  must  be  held  invalid  on  the  ground  that 
the  assessment  upon  which  it  was  founded 
was  irregular.  Territory  v.  Perea,  10  N.  M. 
362,  370,  62  Pac.  1094. 

The  judgment  of  the  trial  court  will  there- 
fore  be  afflrraed,  and  it  is  so  ordered. 

PARKER  and  ROBERTS,  JJ.,  concur. 


(23  N.  H.  704) 

In  re  COAL  RATES  IN  NEW  MEXICO. 

(No.  2135.) 

(Supreme  Conrt  of  New  Mezioo.    Feb.  10, 
191&) 

(8vllabu$  hv  th«  Oowrt,) 

1.  PuBUC  Sebvice  Couuisbiohb  «=»22— Pbo- 
FOSED  Ordeb— Burden  or  Proof— Reason- 
ableness. 

The  burden  of  producing  evidence,  to  war- 
rant a  ijroposed  order  by  the  state  corporation 
commiSBion,  rests  upon  the  commission,  where 
it  initiates  the  proceeding,  and  the  Supreme 
Court  can  determine  the  reasonableness  or  the 
lawfulness  of  au  order  made  by  it  only  upon  the 
evidence  adduced  before  the  commission  and 
presented  to  the  court  by  the  record. 

2.  Carbiebs  ^=al2(l,  7)— Power  of  Couuis- 
siON— Suspension  of  Proposed  Tariff— 
Bdbden  of  Proof. 

Neither  by  the  Constitution  nor  by  statute 
is  the  commission  given  the  power  to  suspend 
a  proposed  tariff,  and  the  law  does  not  cast 
upon  a  railway  company  the  burden  of  justify- 
ing a  rate  or  proposed  tariff. 

8.  Cabbiebs  ®=>12(7)— Raii^oad  Rates— Ob- 
deb  OF  COHUISSION— BUBDEN  OF  PBOOE. 

The  state  corporation  commission  caunot 
cast  the  burden  of  justifying  a  rate  upon  the 
carrier,  by  serving  it  with  an  order  to  show 
cause  why  a  given  rate  should  not  be  estab- 
lished. 

In  the  matter  of  the  increase  of  15  cents 
per  ton  over  and  above  Uie  rates  now  In  force 
for  the  transportation  of  coal  between  points 
in  New  Mexico  by  railroad  companies  operat- 
ing therein.  Proceeding  removed  to  Supreme 
Court  4)y  state  corporation  c<nnml8cdou  to  se- 
cure enforcement  of  order.  Order  of  commis- 
sion declared  unenforceable. 


Harry  I*  Patton,  Atty.  Gen.  (H.  S.  Clancy, 
of  Santa  F6,  of  counsel),  for  Corporation 
Commission.  H.  O.  Reld,  a  M.  Botta,  and 
George  S.  Downer,  all  of  Albuquerque,  for 
Atchison,  T.  A  S.  F.  Ry.  Co.  and  others.  Haw- 
king &  Franklin,  of  El  Paso,  Tex.,  for  El  Paso 
Southwestern  IL  0&  and  Arizona  &  N.  M.  By. 
Co. 

ROBERTS,  3.  This  proceeding  was  rfr- 
moved  to  this  court  hy  the  state  corporation 
commission  pursuant  to  section  7  of  arttide  11 
of  the  state  Constitution,  for  the  porpose  of  se- 
curing the  enforcement  of  an  order  made  by 
the  commission  relatlTe  to  rates  for  the  trans- 
portation of  coal.  The  transcript  of  the  pro- 
ceedings befbre  the  state  corporation  commis- 
sion shows  the  following: 

First  That  on  the  8th  day  of  Angnst,  1917, 
the  commission,  reciting  ther^  that  the  de- 
fendants, having  filed  tariflb  with  the  com- 
mission showing  an  increase  of  16  cents  per 
ton  over  and  above  the  rates  then  in  force  tot 
the  transportation  of  coal  between  points  in 
New  Mexico,  the  same  to  become  ^ective  on 
August  20,  1917,  ordered  the  defradants  to 
show  cause  before  the  commission  on  the  ISth 
day  of  August,  1017,  why  the  rates  th«i  In 
force  for  tran^ortation  of  coal  by  the  defend- 
ants between  points  in  the  state  should  not  be 
and  continue  in  effect  until  otherwise  fixed 
and  determined  by  the  said  comml^Ion. 

Second.  That  the  defendants  appeared  on 
the  date  named,  when  the  commission,  with- 
out any  evidence  being  introduced  before  it 
showing,  or  tending  to  show,  that  the  pro- 
posed increase  of  the  defendants'  rates  would 
be  excessive,  unjust,  or  unduly  compensato- 
ry, or  that  the  existing  rates  were  just  or 
fairly  compensatory ;  but,  on  the  contrary, 
through  the  chairman  of  its  body  announcing 
substantially  that  it  had  already  reached  a 
conclusion  in  Uie  matter,  without  staUng, 
however,  what  such  conclusion  by  testimony 
%  other  evidence*  If  they  could,  stating, 
among  other  things  "We  would  not  be  readi- 
ly disposed  to  reconsider  the  matter." 

Third.  That  the  defmdants,  protesting, 
among  other  things,  that  the  commission  had 
no  right  to  enter  such  an  wder  until  the 
same  was  properly  sustained  by  evidence  be- 
fore it,  with  the  opportunity  on  the  part  of 
the  defendants  to  rebnt  the  same,  declined  to 
introduce  any  evidence  or  make  such  showing 
until  the  commission  had  placed  them  In  that 
position,  and  thereupon  the  commission  closed 
the  hearing;  but,  thereafter,  and  on  the 
same  day,  without  making  any  findings  upon 
which  to  base  the  same,  issued  the  order  re- 
Qoiring  the  d^ndants  to  continue  the  rates 
then  existing  untU  the  further  order  of  the 
commission. 

Fourth.  That  the  commission,  on  the  10th 
day  of  September,  1917,  redtlng  in  its  order 
that  it  was  "reliably  informed  and  believes 
that  the  said  railway  companies,  on  the  20th 
day  of  August,  1917,  and  ever  since  the  said 
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date,  In  direct  disobedience  and  disregard  of 
tbe  rarder  of  the  said  commission,  have  been 
diarg^i^  gad  collecting  an  amount  for  the 
transportation  of  coal  between  points  In  this 
state,  15  cents  per  ton  over  and  above  the 
rates  which  were  In  force  on  the  8th  day  of 
Angnst,  1017,"  directed  that  this  cause  be 
removed  to  this  court. 

All  the  common  carriers  in  the  state  were 
served  with  notice  and  appeared  at  the  hear^ 
ing. 

[1,  2]  The  Attorney  General  appearing  lor 
the  state  corpwation  comndsedon  in  this  court 
admits  that  no  evld«tce  was  introduced  by 
the  onnmisslon,  and  tbere  is  none  In  the  rec- 
ord, showing  that  the  pn^osed  new  rates 
were  excessive  or  unjust,  or  that  tbe  old  rates 
which  were  continued  In  force  by  the  order 
of  the  commission  were  reasonable  and  prop- 
er.  The  order  of  the  commission  is  attempted 
to  be  Justified  upon  tbe  theory  that  the  bur- 
den of  proof  rested  upon  the  railroads,  and 
that  they  were  required  to  show  that,  the 
pn^msed  Increase,  in  rates  was  Justifiable; 
that  the  railroads  having  failed  to  Introduce 
any  evidence  hi  support  of  the  Increased  rates 
were  in  default,  andbdngso  In  default,  under 
section  8  of  article  11  of  the  Ckmstltutlon,  the 
commission  properly  entered  the  order  sus- 
pending the  rates.  Section  7  of  article  11  of 
the  Oonstltntioa  gives  to  the  commission  the 
power  dnd  makes  it  its  duty  to  fix,  determine, 
supervise,  regulate,  and  control  all  charges 
and  rates  of  railway  and  other  companies. 
Under  the  Constltation,  orders  of  the  commis- 
sion, before  being  enforceable,  must  be  passed 
nptm  by  the  Supreme  Oourt;  and  tn  the 
case  of  Seward  t.  D.  &  B.  G.  IL  IL  Co.,  17  N. 
U.  557,  131  Fac.  980,  48  U  IL  A.  (N.  S.)  242. 
and  Woody  v.  D.  &  IL  G.  S.  B.  Ca,  17  N.  M. 
886^  132  Fac  250,  47  L.  R.  A.  (M.  S.)  974,  we 
hdd  that  by  such  requirement  it  was  Intend- 
ed that  such  orders  could  not  be  held  valid 
and  oiforoed  by  the  court,  unless  based  upon 
sofficlent  evidence  heard  by  the  oHnmisston 
and  preserved  in  the  reand.  In  the  latter 
case  we  said: 

*7hi8  court  can  determine  tbe  reasonableness 
and  lawfulness  of  an  order  made  by  the  com- 
miBaion  only  upon  the  evidence  adduced  before 
the  commission,  and  presented  to  this  court  by 
the  record.  It  is  tbe  duty  of  tbe  coimaissloa 
to  develop  sudt  evidence  as  will  show  that  the 
order  made  by  it  is  reasonable  and  lawfuL" 

Neither  by  the  Constitution  nor  by  statute 
is  tbe  comni<8slon  given  the  power  to  suspend 
a  proposed  tariff,  and  In  no  event  Is  the  bur- 
doi  cast  upon  the  railway  comimny  or  pub- 
lic utility  corporation  to  Justify  a  rate  or 
pTx^wsed  tariff.  The  burden  rests  upon  the 
oommlssion  to  produce  evidence  warranting 
its  action  in  fixing  a  rate,  or  other  actloa 
taken.  This  being  true,  the  common  car- 
riers were  not  in  defoult  In  this  case. 

[S]  No  formal  complaint  was  filed  with  the 
commission.  Tbe  proceeding  was  instituted 
by  an  order  s«*ved  iQton  the  carriers  to  show , 


cause  why  the  rates  then  yriftfiTfg  should  not 
be  continued  in  force  and  dfect.  The  cai^ 
riers  were  n<^  under  the  practice  adopted  by 
the  commission  in  this  case,  required  to  file 
formal  answer,  for  there  was  no  complaint 
or  issue  presented  which  they  could  answer. 
They  appeared  on  the  date  set  and  announced 
Uiat  they  were  prepared  to  'Intiodoce  evi- 
dence to  rebut  ai^  showing  made  by  the 
commission  as  to  the  unreasonableness  of  the 
proposed  rates.  No  evidence  was  Introduced 
by  the  commission  which  tended  to  show 
either  the  reasonableness  of  tbe  old  rates  or 
the  unreasonableness  of  tbe  proposed  new 
rates.  For  this  reason  It  was  not  incumbent 
upon  the  carriers  to  introduce  any  evidence. 
On  behalf  of  the  commission  It  is  contended 
that  because  the  railroads,  by  the  order  Is- 
sued by  the  commission,  were  required  to 
show  cause,  thereby  the  burden  was  cast  up- 
on tbe  railroads  to  introduce  evidence  la  the 
first  instance,  showing  Justification  for  the 
prt^osed  increase. 

The  Constitution  casts  the  burden  upon  the 
commission  of  supporting  Its  orders  by  proof 
Justifying  the  same,  and  if  the  commission, 
by  serving  an  order  upon  a  carrier  to  show 
cause  why  certain  rates  should  not  be  es- 
tablished, or  a  given  act  done  or  performed, 
could,  by  adopting  such  a  course,  place  the 
burden  of  proof  upon  the  commission,  it 
could  then  circumvent  the  plain  Intent  of  the 
frnmers  of  the  Constitution  that  the  burden 
should  be  upon  the  commission. 

The  record  In  this  court  contains  no  evi- 
dence supporting  the  order  made  by  tbe  com- 
mission, and  we  must  decline  to  enforce  the 
same;  and  it  is  so  ordered. 

HANNA,  G.  J.,  and  PARK  EE,  J.,  concur. 


  (24  N.  M.  268) 

AMERICAN  NAT.  BANK  OF  SILVER 
CITY  V.  WOOD  fit  al.    (No.  2120.) 

(Supreme  Court  of  New  Mexico.    Feb.  23, 
1918.) 

(SyUahiM  bir  the  Oourt.) 

1.  PABTNEBsnip  ^52,  55  — Joint  Owneb- 

sHip— Relation— Evidence  . 
Evidence  of  joint  ownership  in  property  is 
not  sufficient  in  itself  to  prove  partnership. 
Evidence  examined,  and  .  held  insufficient  to 
hold  parties  liable  as  partners  in  fact. 

2.  Pabtnebship  «=»56— Relation  — Ebtop- 

PEU 

To  charge  one  as  a  partner  by  estoppel  or 
holding  out  it  must  be  shown  that  he  so  con- 
ducted himself  as  to  induce  a  reasonable  per- 
son to  deal  with  him  in  tbe  honest  belief  that 
the  partnership  existed.  The  quantity  or  de- 
gree of  proof  necessary  in  such  cases  depends 
upon  the  facts  and  drcumstances  of  each  par- 
ticular case. 

(Additional  Svttabua  bv  Editorial  9ta1f.t 

3.  Partnbbship  ^=s>43— Estoppel— Contbaoi 
IN  Name  of  Pabtnebship— Liabilitt. 

One  entering  Into  a  contract  in  the  namia  of 
a  firm,  which  does  not  exist  may  be  bound 
thereby. 


«=»For  otner  eases  see  sam*  topic  and  KET-NITUBlOl  la  all  Ker-Humbared  Dlserts  and  IndexM 

Digitized  by  Google 


508 


171  PACIFIC  BEPOBTER 


Appeal  from  DlBtilct  Court,  Grant  Comi- 
ty; Ryan,  Jndge. 

Action  by  tbe  American  National  Bank  of 
Silver  City,  N.  M.,  a  corporation,  against  E. 
J.  Wood,  E.  C.  De  Moss,  and  Elizabeth  De 
Mobs,  partners  doing  business  under  the 
Arm  name  of  Wood  &  De  Moss,  and  against 
Wood  and  De  Moss.  Judgment  for  plaintiff, 
against  defendants  Wood  and  Elizabeth  De 
Moss,  and  they  aiH>eal.  Aflirmed  as  to  Wood, 
and  reversed  as  to  Elizabeth  De  Moss,  with 
lostructions  to  grant  her  a  new  trial. 

H.  D.  Terrell,  d  Silver  City,  for  appellants. 
Vellacott  &  Fowler,  of  Sliver  City,  for  ap- 
pellee^ 

PARKER,  J.  This  action  was  brought  in 
the  district  conrt  for  Grant  county,  by  the 
American  National  Bank  of  Silver  City,  N. 
M.,  against  Wood  &  De  Moss,  a  copartnership, 
E.  J.  Wood,  B.  C.  De  Moss,  and  Elizabeth 
De  Moss,  partners,  doing  business  under  the 
Arm  name  of  Wood  &  De  Moss.  The  action 
was  for  damages  for  breach  of  contract  to 
deliver  Angora  mohair.  From  a  Judgment 
rendered  against  E.  J.  Wood  and  Elizabeth 
De  Moss  the  appellants  have  perfected  this 
nppeal. 

In  substance  and  effect  the  complaint  al- 
leged that  on  August  7,  1916,  W.  A.  Heather 
und  the  appellants  made  and  entered  into 
a  written  contract,  by  the  terms  of  which 
"Wood  &  De  Moss,"  a  partnership  composed 
of  E.  J.  Wood,  EC.De  Moss,  and  Elizabeth 
De  Moss,  agreed  to  sell,  and  Heather  to  pur- 
chase, all  mohair  clipped  from  appellants' 
Angora  goats,  delivery  thereof  to  be  miade  f. 
0.  b.  Lordsburg,  N.  M.,  on  or  before  October 
20, 1916;  that  the  agreed  purchase  and  selling 
price  of  said  product  was  35  cents  per  pound 
for  dear,  white,  and  dean  mohair,  30  cents 
per  pound  for  stained  or  colored,  mohair,  and 
6  centa  p»-  pound  for  "tags";  that  Heather 
made  a  partial  paymrait  of  $660,  the  balance 
of  the  purchase  price  to  he  paid  <apcia  the  de- 
livery of  the  mohair;  that  tbe  ^proximate 
veU^t  of  said  mohair  was  estimated  at  6,500 
pounds;  and  that  It  was  agreed  that  Heather 
might  assign  said  ctmtract  The  complaint 
also  alleged  that  the  said  contract  was  as- 
slgned  to  a^Uee;  that  ^^lants  refused  to 
deliver  said  mohair,  or  any  part  thereof;  tliat 
appellants  dipped  from  said  goats  about  10,- 
000  pounds  of  mohair  of  the  market  value  of 
55  cents  per  pound,  and  under  these  allega- 
tions the  appellee  prayed  that  a  Judgment 
might  be  rendered  In  his  favor  and  against 
appellants  for  actnal  damages  In  tbe  sum  of 
^,000,  punitive  damages  Id  the  sum  of  $1,000, 
and  $550  partial  purdiase  price  paid  to  appel- 
lants by  ai^Ilee. 

Hie  separate  answers  of  the  appellants,  in 
effect,  denied  the  material  all^atlons  of  the 
complaint,  and  alleged  that  no  partnership 
existed  between  tbe  ai^ellants,  and  that  the 
Angora  goats  and  the  mohair  dipped  from 


them  was  the  separate  property  of  Elizabeth 
De  Moss,  and  that  neither  E.  C.  De  Moss  nor 
E.  J.  Wood  had  any  interest  therein,  and 
that  Heather  knew  these  facts  at  the  time 
of  the  execution  of  said  contract.  Tlie  an- 
swer of  Elizabeth  De  Moss  alleged  that,  not> 
withstanding  this  knowledge  oq  the  part  of 
Heather  he  induced  Wood  to  execute  said 
contract  Facts  were  also  alleged  showing 
that  shortly  after  the  execution  of  said  con- 
tract Elizabeth  De  Moss  advised  Heather 
that  she  owned  said  goats  and  mohair,  and 
that  she  did  not  care  to  sell  the  same,  and 
therefore  tendered  to  him  tbe  $550,  which  he 
bad  paid  to  Wood.  Heather  refused  to  ac- 
cept the  tender,  stating  that  the  contract  had 
been  assigned  to  a  third  p^son. 

[1]  Eliminating  for  the  present  a  consider- 
ation of  questions  ooncmilog  the  admissi- 
bility of  certain  evidence,  the  prlndpal  pr<vo- 
Bition  urged  by  app^lantt  Is  that  the  evi- 
dence Is  insufficient  to  make  the  ai^ellanta 
liable  to  the  appdlee  as  partners.  The  evi- 
dence introduced  on  behalf  of  ai^llee  dl»- 
doses  that  Heather  made  an  ottet  to  Q.  O.  De 
Moss  to  purdiase  mohair  from  him,  and  that 
De  Moss,  in  the  presence  (tf  Heather  restated 
the  ofTer  to  his  wife,  EHzabeth  De  Moss.  The 
latter  made  no  response  to  the  offer,  and 
seemed  little  interested.  In  the  matter.  E.  OL 
De  Moss  then,  In  the  presence  of  Elizabeth 
De  Moss,  stated  that  they  had  better  wait  for 
Mr.  Wood  and  talk  the  matter  over  with  him, 
because  he  was  an  Interested  party.  There- 
after negotiations  were  had  between  E.  J. 
Wood,  E.  C.  De  Moss,  and  Heather,  which 
resulted  in  the  execution  of  said  contract  In 
the  name  of  "Wood  &  De  Moss."  B.  O.  De 
Moss  advised  Heather  that  whatever  he  did 
in  the  premises  was  satis&ctory  to  him,  and 
according  to  the  testimony  of  Heather  he  was 
led  to  believe  that  Wood,  &  C.  De  Moss,  and 
Elizabeth  De  Moes  were  interested  In  tbe 
mohair,  and  the  goats.  The  evidence  of 
Wood,  testifying  in  behalf  of  appellee,  was  to 
the  general  effect  that  he  was  an  employ^  of 
ElizabeUi  De  Moss,  and  received  $20  per 
month  and  one-half  of  the  proceeds  derived 
from  the  sale  of  the  mohair  clipped  from  the 
goats  belonging  to  Elizabeth  De  Moes.  It  al- 
so appears  that  Enizabeth  De  Uoss  advanced 
the  money  to  meet  the  running  expeoaea  in- 
ddent  to  the  oporatioD  of  the  bnslness,  and 
that  tills  money  vras  deposited  In  an  account 
in  a  bank  to  the  credit  of  "Wood  &  De  Moss." 
Wood  te^fled  that  this  arrangement  was 
made  to  obviate  his  personal  account  from 
becoming  confused  with  the  account  carried 
to  meet  the  expenses  of  carrying  on  the  goat 
bnsiness.  Some  of  the  checks  used  to  draw 
money  from  this  account  bore  the  words 

"Wood  &  De  Moss,    by   whereas, 

those  subsequently  used  bore  only  the  words 
"Wood  &  De  Moss,"  printed  In  the  upper  left- 
hand  margin.  It  was  not  shown  that  Heath- 
er had  any  knowledge  of  these  mattersi  or 
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that  tie  relied  flmeoa  In  dealing  witb  the  ap- 
pellunts. 

■1.  We  are  satisfied  that  the  evidence  Is  in- 
Baffldent  to  Justify  the  conclusion  that  Eliza- 
beth De  Uoss  and  Wood  were  partners  in 
fact  in  said  bnslness.  Wood  was  merely  an 
onploye  of  Elizabeth  De  MO0&  His  compen- 
sation for  his  services  was  fixed  at  $20  per 
month  and  one-half  of  the  proceeds  derived 
turn  the  sale  of  the  mohair.  We  doubt  that 
his  Interest  in  the  moliair,  under  such  cir- 
dunstanoes,  made  him  even  a  Joint  owner  in 
the  mohair.  But  even  were  he  a  Jc^t  owner 
of  said  pTOperty.  this  al<me  muld  not  make 
him  and  Elizabeth  De  Moss  partners.  Worm- 
ser  A  Ca  T.  Un^auer,  9  N.  If.  23, 29,  49  Pac 
896l  Wood  eziarcised  no  pnq^rietary  rights  In 
the  premises.  He  was  a  mere  onployd.  Con- 
sequently the  evidence  wiU  not  Justify  the 
coDcluslOD  that  Wood  and  fi<lizabeth  De  Moss 
were  partners  in  fact. 

[2]  2.  Hie  evidence  Is  likewise  insnffidratt 
to  Justify  the  conclusion  that  the  action  of 
Elizabeth  De  Mobs  in  the  premises  made  her 
liable  as  a  partner.  The  only  evidence  ap- 
proaching the  fact  Is  that  her  husband.  SL  G. 
De  Moss,  in  her  presence,  stated  to  Heather 
that  Wood  was  an  "Interested  party."  There 
is  no  evidence  that  Wood  signed  the  contract 
nt  her  Instance  or  request,  or  that  she  bad 
any  knowledge  of  his  action  until  It  was  con- 
snmmated.  Nor  is  there  any  evidence  that  she 
acquiesced  In  or  consented  to  the  arrange- 
ment made  by  Wood.  In  fact  the  only  evi- 
dence on  the  subject  Indicates  that.  Immedi- 
ately after  she  ascertained  that  such  a  con- 
tract had  been  made,  she  took  prompt  steps 
to  make  It  known  that  she  had  not  given  her 
consent  to  the  sale  of  the  mohair  on  the 
terms  stated.  In  2  Rowley  on  Modem  Law 
of  Partnership,  {  906  et  seq.,  will  be  found  a 
fall  discasslon  as  to  the  law  concerning  the 
quantum  of  proof  necessary  to  charge  one 
as  a  partner  by  estopiiel.  Among  other 
things  It  Is  stated  therein  that  "no  absolute 
mle  can  be  given  as  to  the  quantity  or  degree 
of  proof  necessary  in  such  cases."  The  test 
seems  to  be  whether  or  not  the  person  sought 
to  be  charged  so  (-ondocted  himself  as  to  In- 
dace  a  reasonable  person  to  believe  that  a 
partnership  existed,  and  deal  with  him  upon 
tbat  basis.  Without  restating  the  evidence 
on  this  point  it  Is  sufficient  to  say  that  it  falls 
'ar  short  of  a  compliance  with  the  rule.  Biit 
little  Importance  can  be  ascribed  to  the  state- 
ment of  Heather  that  he  was  led  to  believe 
that  a  partnership  existed  between  appel- 
lants, because  none  of  the  facts  to  which  he 
testified  support  the  statement  It  is  evi- 
dent that  his  impression  was  obtained,  and 
rightly  we  betieve,  from  the  acts  and  conduct 
of  Wood  and  B.  a  De  Moss,  but  the  cause 
was  dismissed  as  to  the  latter,  so  we  need  not 
ooDdder  his  relaUon  to  this  case.  The  state- 
ments made  by  B.  C  De  Moss  had  no  binding 
rffect  upon  Elizabeth  De  Moas.  There  is  no 


evidence  that  the  latter  permitted  ^ther  her 
husband  or  Wood  to  hold  her  out  as  a  part- 
ner to  Heather.  And  there  is  no  evidence 
that  she  was  held  out  to  Heather  as  a  part- 
ner, nor  that  If  held  out  as  such  that  she  had 
any  knowledge  thereof.  The  Judgment  as  to 
Elizabeth  De  Moss  must  therefore  be  re- 
versed. 

[31  8.  The  evidence,  howeva*.  Is  amply  suf- 
ficient to  hold  Wood  liable  on  the  contract. 
In  the  name  of  "Wood  ft  De  Moss"  he  under- 
took to  ocmtract  for  the  sale  of  mohair  to  ap- 
pellee's assignor.  He  admitted  ttiat  there 
was  no  such  firm  In  existoice.  He  contract- 
ed for  himself  and  for  some  other  person 
named  "De  Moss,"  but  Just  who  that  person 
was  is  immaterial  so  far  as  his  liability  is 
concerned.  Evidently  he  ctmtraeted  for  him- 
self and  assumed  to  contract  for  Elizabeth 
De  Moss,  but  was  without  right  or  power 
to  cmtract  tag  her.  So  fiur  as  this  case  is 
concerned,  no  firm  was  in  existence  doing 
bushaess  unda  the  name  of  "Wood  ft  De 
Moss"  at  the  time  Wood  executed  this  con- 
tract Under  such  circumstances  he  made 
himself  individually  liable.  The  mle  Is  stat- 
ed in  80  Gyc.  631,  as  follows: 

"One  entering  Into  a  contract  In  the  name  of 
a  firm  which  does  not  exist  •  •  •  may  be 
bound  thereby." 

Consequently  there  U  no  doubt  as  to  the 
liability  of  Wood  to  appellee. 

4,  Appellants  contend  that  the  court  err- 
ed in  permitting  the  Introduction  of  evi- 
dence tending  to  show  that  "Wood  &  De 
Moss"  were  listed  in  the  official  Wool  Grow- 
ers' Association  of  the  United  States.  In 
view  of  our  conclusion  that  no  partnershii> 
existed  between  Wood  and  Elizabeth  De 
Moss,  and  as  this  evidence  Is  directed  to 
showing  that  such  relation  did 'exist,  it  Is 
rendered  Immaterial.  But  an  additional  rea- 
son exists  for  holding  that  the  court  did  not 
err  In  this  respect  The  record  discloses  that 
preliminary  proof  concerning  this  matter  was 
admitted,  but  that  proof  tending  to  show  the 
fact  itself  was  rejected. 

5.  Appellants  contend  that  evidence  of 
general  reputation  to  prove  the  existence  of 
a  partnership  is  inadmissible,  unless  shown  to 
have  been  known  or  acquiesced  In  by  party 
to  be  charged.  This  likewise  is  rendered  Im- 
material, in  view  of  our  conclusion  that  nei- 
ther a  partnership  in  fact  nor  by  estoppel  ex- 
isted between  the  parties.  The  same  ap- 
plies to  other  objections  made  by  appellants. 

Several  other  proposiUona  are  argued  by 
appellants,  but  none  of  them  are  of  such  se- 
rious import  that  our  conclusions  thereon 
would  warrant  a  reversal  of  the  case  as  to 
Wood. 

For  the  reasons  stated,  the  Judgment  vrlll 
be  affirmed  as  to  Wood  and  reversed  as  to 
Elisabetfa  De  Moss,  with  instructions  to 
grant  her  a  new  trial;  and  It  is  so  ordwed. 

HANNA,  0.  Jh  Ud  BOBBBTS,  concur 
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TORRES  T.  BOARD  OF  COUNTY  COM'RS, 
SOCORRO  COUNTY.    (No.  2118.) 

(Supreme  Court  of  New  Mexico.    Feb.  16, 
1918.) 

fSyUabus  by  the  Court.) 

1.  Counties  <&=»113(4)  —  Pdblic  Printeb  — 
D&UNQUENT  Tax  List— Repeal  of  Stat- 
ute, 

Section  1234,  Code  1915.  which  impliedly 
aathorizes  the  county  oommiBsioners  or  each 
county  in  the  state  to  select  a  public  oriDter 
and  requires  all  county  officers  to  employ  the 
said  luruiter  for  all  county  printing,  has  no  ap- 
plication to  the  pabllcatlon  of  the  delinquent 
tax  lists  of  the  county,  as  later  enactments 
(section  5495,  Code  1915,  and  section  1,  c.  58, 
Laws  1915)  impliedly  repeal  the  first-named 
section,  in  so  far  as  the  publication  of  such  lists 
is  concerned. 

2.  Counties  «=>206(3)— Rejectioh  of  Claim 
—Suit. 

A  party  presenting  a  claim  against  a  coun- 
ty, to  the'  board  of  county  commissioners  for 
flllowance,  such  claim  being  rejected,  may  sue 
the  county  thereon,  even  though  a  right  of  ap- 
peal exiats  from  such  disallowance. 

Appeal  from  District  Court,  Socorro  Coun- 
ty; Mectaem,  Judge. 

Action  by  Anastacio  C.  Torres  against  the 
Board  of  County  Commissioners,  Socorro 
County.  Judgnaent  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

H.  P.  Owen,  Dist.  Atty.,  of  Los  Lunas,  and 
W.  J.  Eaton,  Asst  Dlst.  Atty.,  of  Socorro, 
for  appellant  Brar  &  Btmton*  of  SocoA-o, 
for  appellee. 

ROBERTS,  J.  Appellee  sued  appellant, 
the  board  of  county  commissioners  of  the 
county  of  Socorro  for  $854.68,  and  Interest 
tbereou,  alleged  to  be  due  and  owing  for  the 
publication  by  appellee  of  the  list  of  delln- 
qnent  taxes  of  Socorro  county.  The  publica- 
tion was  made  in  1915  on  an  order  of  the 
treasurer  and  ex  officio  tax  collector  of  said 
coimty  and  was  made  in  Spanish  in  a  news- 
paper published  by  appellee  in  said  county 
and  of  general  circulation  therein.  In  July, 
1915,  apiKllee  presented  his  claim  for  such 
services  to  the  board  of  county  commission- 
ers, which  claim  was  rejected,  and  from 
which  no  appeal  was  taken. 

Appelant  admitted  the  publication  was 
made  on  an  order  of  the  county  treasurer  as 
alleged,  but  set  up  two  separate  defenses; 
First,  that  the  board  of  county  commissioners 
in  February,  1915,  selected  and  appointed  a 
county  printer  under  and  pursuant  to  the 
provisions  of  section  1234,  Code  1916,  and 
that  It  was  the  duty  of  tbe  county  treas- 
urer to  have  published  such  delinquoit  tax 
list  in  the  official  newspaper  so  designat- 
ed b7  It;  that,  the  delinquent  tax  list  not 
having  been  pablished  In  such  official  pa- 
pra-,  the  publication  thereof  was  without 
autliori^  of  law,  and  for  which  no  lia- 
bUlty  listed  on  the  part  of  the  county.  The, 
Becond  defense  was  that,  as  appellee  had  pre-' 


sented  his  claim  to  the  board  of  county  com- 
missioners and  the  same  had  been  disallow- 
ed and  no  appeal  was  taken  from  such  ac- 
tion, appellee  could  not  maintain  a  separate 
suit  therefor.  The  trial  court  held  there  was 
no  merit  in  either  of  the  ^>eclal  defenses  and 
entered  judgment  for  appellee. 

[1]  It  is  the  contention  of  appellant  that 
said  section  1234,  Code  1916,  which  reads  as 
follows:  "When  the  county  commissioners  of 
the  several  coimties  have  chosen  a  county 
printer,  each  county  official  shall  employ  the 
said  printer  for  all  county  printing  within 
his  control" — authorizes  the  board  of  county 
commissioners  to  designate  a  county  printer, 
which  it  did,  and  that  thereupon  the  ^county 
treasurer  was  without  authority  to  employ 
any  other  person  to  publish  such  delinquent 
tax  lists.  Appellee  contends  that  this  section 
has  no  application  to  the  publication  of  de- 
linquent tax  lists. 

Section  1234  was  originally  section  2  of 
chapter  31,  Laws  1891,  and  as  enacted  tm- 
doubtedly  had  the  effect  contended  for  by 
appellant.  Said  section  2  concluded  with  the 
words,  "including  the  printing  of  tax  sales 
and  other  legal  work."  These  words  were 
dropped  out  when  the  Code  was  adopted  by 
the  Legislature  in  1916,  evidently  because  of 
subsequent  legtslatlon  which  was  deemed  in- 
consistent. In  the  tax  laws  of  1899  (chapter 
22,  {  15),  it  was  made  the  duty  of  the  tax 
collector  to  prepare  and  cause  to  be  publish- 
ed in  the  official  newspaper  of  said  cqpnty,  if 
one  was  published  therein,  the  delinquent 
tax  list  In  1913,  however,  by  chapter  84,  f 
34,  it  was  made  the  duty  of  the  county  treas- 
urer and  collector  to  publish  such  list  "in 
some  newspaper  published  in  the  county  or 
if  there  be  no  newspaper  published  la  the 
county,  then  some  newspaper  published  In 
the  state  and  of  general  circulation  in  the 
county."  By  this  section  the  duty  was  cast 
upon  the  treasurer  to  publish  the  list  in  a 
newspaper  published  in  the  county,  if  one 
was  published  therein,  and  he  was  authoriz- 
ed to  select  the  medium  of  publicadon.  For 
this  reason  evidently  the  latter  portion  of 
section  2,  c.  31,  Laws  of  1891,  which  read, 
"including  the  printing  of  tax  sales  hnd  oth- 
er legal  work,"  was  dropped  from  section 
1234  of  the  Code  of  1915  by  the  Legislature. 
And  by  section  1,  c.  58,  Laws  1915,  enacted 
at  the  same  session  at  which  tlie  Code  was 
adopted,  it  was  provided  that  the  treasurer 
end  ex  offido  collector  should  publish  such 
tax  list  "in  some  newspaper  published  in 
and  of  general  circulation  In  bis  conn^,"  If 
one  was  pubUsbed  therein,  and  it  was  fur- 
ther provided  that,  in  any  counties  wherein 
a  large  proportion  of  the  taxpayers  were 
Spanish  speaking,  such  notice  should  also  be 
published  in  the  Spanish  language  "as  herein 
above  invvlded**  for  the  publication  of  sudi 
notice  in  the  English  language.  l%erefore  he 
(the  treasurer)  was  required  to  determine 
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whetber  Uie  newspaper  in  whldi  he  proposed 
to  publish  such  list  fulfilled  the  require- 
ments of  the  statute.  Under  section  1234, 
the  public  printer  selected  by  the  board  of 
county  commissioners  was  not  even  required 
to  be  the  publisher  of  a  newspaper,  yet  If 
appellant's  contention  is  sound,  if  such  pub- 
lic printer  so  selected  had  not  been  the  pub- 
lisher of  a  new^[)aper,  it  would  be  Incumbent 
upon  the  treasurer  to  turn  over  to  him  the 
matter  of  the  publication  of  such  tax  list, 
and  such  public  printer  would  be  the  party 
charged  with  the  selection  of  the  newspaper 
in  which  su<A  Ust  should  be  published ;  but 
the  later  enactments  plainly  cast  this  duty 
upon  the  treasurer.  Suppose,  for  example, 
there  was  no  newspaper  puUi^ed  in  the 
county.  Gould  it  be  contended  that  It  would 
be  the  duty  of  the  county  treasurer  and  col- 
lector to  turn  over  the  tax  list  to  the  public 
printer  selected  by  the  board,  and  that  such 
public  printer  shonid  determine  the  new^a- 
per  published  outside  of  the  county  in  which 
the  list  shonid  be  published?  And,  further, 
under  the  last  enactmoil.  If  the  stated  per- 
centage of  the  Inhabitants  are  Spanish 
speaking,  then  the  tax  list  must  be  published 
in  both  English  and  Spanish.  Would  the 
public  printer  have  the  authority  to  select 
the  Spanish  paper  in  which  the  list  should 
be  published?  We  think  not  By  the  latter 
statutes  on  the  subject,  the  Legislature  es- 
tablished a  new  rule  for  the  publication  of 
the  delinquent  tax  Us^  and  this  rule  so  es- 
tablished impliedly  repealed  section  1234.  In 
Sutherland  on  Statutory  Construction,  vol.  1, 
S  24d,  it  is  said: 

"An  affirmative  enactment  of  a  new  rule  im- 
plies a  negative  of  whatever  is  not  included  or 
u  different;  and  if  by  the  language  used  a 
thing  is  limited  to  be  done  in  a  particular  form 
or  manner,  it  includes  a  negative  that  it  shall 
not  be  done  otherwise." 

It  is  true  that  the  law  does  not  favor  a  re- 
peal of  an  older  statute  by  a  later  oue  by 
mere  implication,  but  subsequent  legislation 
repeals  previous  inconsist^ut  legislation, 
whether  it  expressly  declares  such  repeal  or 
not  By  the  later  enactments,  we  think  the 
Le^lslatnre  has  evidenced  a  clear  Intention 
to  take  the  publication  of  delinquent  tax  lists 
out  from  under  the  operation  of  section  1234. 

[2]  As  to  the  second  special  defease,  the 
majority  rule,  with  which  we  agree.  Is  that 
where  a  claim  Is  presented  to  a  board  of 
county  commissioners  and  is  rejected,  or  the 
creditor  is  dissatisfied  with  the  amount  al- 
lowed, he  is  not  confined  to  bis  appeal  from 
the  decision  of  such  board  where  the  right  of 
appeal  is  given,  but  may  proceed  with  hts 
action  against  the  county  board,  for  an  act 
providing  an  appeal  from  the  action  of  the 
board  of  county  commissioners  upon  a  claim 
against  the  county  is  not  an  extrusive  reme- 
dy, and  does  not  take 'away  the  claimant's 
right  of  action  against  the  county,  which  he 
possessed  before.   B.  C.  L.  p.  064,  and  see 


note  to  case  of  Gllman  v.  Conn^  of  Contra 
Costa,  68  Am.  Dec.  290. 

For  the  reasons  stated,  the  judgment  of 
the  trial  court  will  be  affirmed,  and  it  is  ao 
ordered. 

HANNA,  O.  J.,  and  PABEEB.  concur. 


<tt  Not.  4S7) 

NEVADA  INDUSTBIAL  COMMISSION  T. 

WASHOE  COUNTY.   (No.  21790 
(Supreme  Court  of  Nevada.    March  15,  1918.) 

1.  STATtnXS  «=»  120(3)— SUUBOTB  AND  TXTLU 

— SOFFICIENCT. 
St.  1913,  c.  Ill,  entitled  "An  act  relating 
to  the  compensation  of  injured  workmen  in  the 
industries  of  this  state  and  the  compensation  to 
their  dependents  where  such  injuries  result  In 
death,  creating  an  industrial  insurance  commis- 
sion, providing  for  the  crcaUnfc  and  disburse- 
ment of  funds  for  the  compensation  and  care 
of  workmen  injured  in  the  course  of  employ- 
ment, and  defining  and  regulating  the  liability 
of  employeni  to  their  employes,  and  repealing 
all  acts  and  parts  of  acta  in  conflict  with  this 
act,"  sufficiently  embraces  within  its  title  the 
purpose  expressed  by  section  1,  subd.  "b,"  there- 
of, making  counties  and  other  municipal  corpo- 
rations subject  to  the  act,  and  therefore  does 
not  offend  Const,  art.  4,  %  17,  providing  that 
every  law  shall  embrace  but  one  subject  wbich 
shall  be  briefly  expressed  in  its  titie. 

2.  Constitutional  Law  «s9301  —  Hastbb 
AND  Servant  €=>347— Due  Process  of  Law 
—Workmen's  Compensation  Act. 

Workmen's  Compensation  Act  (St.  1913,  c. 
Ill)  S  li  subd.  "b,*'  making  counties  subject 
thereto,  is  not  UDConatitutional  as  depriving 
counties  of  due  process  of  law,  the  money  re- 
quired to  be  paid  by  the  counties  going  for  a 
public  purpose  of  supporting  the  indigent  which 
IS  a  legitimate  charge  of  the  people  of  the  state 
and  its  various  subdivisions. 

3.  Masteb  and  Sebvant  €=>461— Wobeubn's 
Compensation  Act— Defenses. 

A  county  cannot  defeat  the  state  Industrial 
Commission  a  action  for  moneys  to  compensate 
an  Injured  employ^  of  the  county,  on  the  theory 
that  there  is  no  money  in  the  county  treasury 
available,  in  the  absence  of  an  answer  pleading 
such  fact 

4.  Constitutional  Law  •^208(5)  —  Class 
Legislation  —  Wobkmen's  Compensation 

^CTF 

St.  1913,  c.  Ill,  §  1,  subd.  "b,"  making  coun- 
ties liable  under  the  Workmen's  Compensation 
Act,  is  not  unconstitutional  as  discriminatory; 
the  ctassiflcation  of  counties  being  reasonable. 

Appeal  from  District  Court,  Washoe  Coun- 
ty; A.  N.  Salisbury,  Judge. 

Suit  by  the  Nevada  Industrial  Commission 
against  Washoe  County.  Judgment  for  plain- 
tiff on  defendant's  refusal  to  plead  further 
after  its  Aemurrer  to  the  complaint  was  over^ 
ruled,  and  defendant  appeals.  Affirmed. 

E.  F.  Lunsford,  Dlst  Atty.,  and  A.  N.  Salis- 
bury, Deputy  Dist.  Atty.,  both  of  Reno,  for 
appellant.  George  B.  Thatcher,  Atty.  Gen., 
and  E.  T.  Patrick  and  Wm.  McKnight  Depu- 
ty Attys.  Gem.,  for  respondent. 

COLEMAN,  J.  The  Nevada  Industrtal 
CJommisslon  brought  suit  against  Washoe 
county.  In  the  district  court  of  that  county. 
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to  collect  premiums  alleged  to  be  due  pursa- 
ant  to  an  act  reladve  to  the  compensation  of 
Injured  workmen.  Stats.  1913,  p.  137.  A  gen- 
eral demurrer  was  interposed  by  the  defend- 
ant, and,  upon  being  overrule^,  the  defend- 
ant electing  to  stand  upon  its  demurrer,  judg- 
ment was  rendered  in  favor  of  plaintiff,  from 
wbicta  this  appeal  Is  taken. 

The  complainant  alleges  Its  right  to  sue, 
pursuant  to  the  terms  of  the  act  mentioned ; 
alleges  the  existence  of  the  defendant;  that 
defendant  employed  in  the  carrying  on  of  its 
county  government  various  and  sundry  per- 
sons; and  that  on  account  thereof  the  defend- 
ant became  Indebted  to  the  plaintiff  in  the 
sum  of  $313.15,  whldi  it  refused  to  pay.  Sub- 
division "b"  of  section  1  of  the  act  In  question 
reads : 

"Where  the  state,  county,  municipal  corpora- 
tion, school  district,  cities  ander  special  charter 
or  oommisaloQ  form  of  government  is  the  em- 
ployer, the  limitationa  of  two  employes  shall 
not  apply,  and  as  to  such  employes  and  employ- 
ers thereof  the  rights  and  remedies  as  b;  this 
act  provided  to  pay  compensation  for  personal 
injury  sustained  by  sach  emploj-^s  arising  ont  of 
and  in  the  course  of  the  employment  shall  be 
exclusive,  compulsory  and  obligatory." 

la  support  of  its  claim  that  the  lower  court 
erred  In  ovCTruUng  Its  demurrer  the  county 
maintains  that  the  act  In  question  Is  uncon- 
stitutional,'the  first  contention  b^ng  that  the 
title  of  the  act  Is  In  violation  of  section  17, 
art  4,  of  the  Constitution,  which  provides 
that  every  law  enacted  by  the  Legislature 
shall  embrace  but  one  subiject  and  matters 
properly  connected  therewith,  which  subject 
shall  be  briefly  expressed  In  tbe  tttie.  In  that 
It  la  not  sufficiently  comprehensive  to  em- 
brace within  Its  scope  the  counties  of  the 
state.  It  Is  E&ild  that  the  word  "Industries" 
In  the  title  of  the  act  means  pursuits  In  which 
human  exertion  Is  employed  for  the  creation 
of  value  and  regarded  as  a  species  of  capital 
or  wealth,  and  that  a  county  Is  not  thus  en- 
gaged. Conceding  for  the  purposes  of  this 
case,  without  so  deciding,  that  the  contention 
of  appellant  as  to  the  meaning  of  the  word 
"Industries"  la  correct,  we  are  nevertheless 
of  the  view  that  the  title  of  the  act  is  so  com- 
prehensive in  Its  scope  as  not  to  offend 
against  section  17,  art.  4,  of  the  Constitution, 
without  regard  to  the  rule  that  a  liberal  con- 
struction should  be  given  in  considering  the 
objection  urged.  State  v.  State  B.  &  T.  Co., 
31  Nev.  456-473,  103  Pac  407,  105  Pac.  667. 
The  UUe  of  the  act  reads: 

"An  act  relating  to  the  ooiMentatto»  of  in- 
fured  workmen  in  the  industrtea  of  thit  ttate 
and  the  oompen^ation  to  their  dependents  where 
$uch  injuries  result  in  death,  creating  an  indus- 
trial insurance  commission,  providing  for  the 
creating  and  disbursement  of  funds  for  tiie  com- 
pensation and  care  of  workmen  injured  in  tbe 
coarse  of  employment,  and  defining  and  regulat- 
ing the  liability  of  employers  to  their  employ^; 
and  repealing  all  acts  and  parts  of  acts  in  con- 
flict with  this  act." 

[1]  We  have  underscored  that  portion  of 
the  titie  of  the  act  to  which  objection  is  made. 
We  are  of  tbe  <vlnion  that,  had  the  portion 


objected  to  been  entirely  omitted,  tbe  titie 
of  the  act  would  be  broad  enough  to  ocnnply 
with  the  requirements  of  the  law.  Bven  then 
it  Indicates  that  the  purpose  of  the  act  is  to 
create  an  indnstrial  insurance  commission, 
to  provide  funds  to  compensate  worlunen  in- 
jured in  the  course  of  employment,  and  to  de- 
fine and  regulate  the  liability  of  employers 
to  their  employes.  The  Supreme  Court  of 
Michigan,  in  Purdy  v.  City  of  Sanlt  St.  Ma- 
rie. 188  Mich.  573,  166  N.  W.  5»7,  Ann.  Cos. 
1917D,  881,  was  called  to  pass  upon  an  ob- 
jectlcoi  to  the  title  of  an  act  upon  the  ground 
that  It  was  not  broad  enough  to  Include  em- 
ployes of  a  municipal  corporation.  Ttie  titie 
of  the  act  under  consideration  in  that  case 
reads: 

"An  act  to  promote  the  welfare  of  tbe  people 
of  this  state,  relating  to  the  Uabill^  of  em- 
ployers (or  injuries  or  death  sustained  by  their 
employ^,  providing  compensation  for  the  acci- 
dental injury  to  or  death  of  employes,  and  meth- 
ods for  the  payment  of  the  same,  establishing  an 
Industrial  Acddrat  Board,  defining  Its  powers, 
providing  for  a  review  of  its  awards,  making  an 
appropriation  to  carry  out  the  provisions  of  this 
act,  and  restricting *the  right  to  compensation 
or  damages  In  sach  cases  to  sucb  as  are  provided 
by  this  act."  (Pub.  Acts  Mich.  [Ex.  Seas.]  1912, 
No.  10.) 

In  determining  the  question  presented,  the 

court  said; 

"The  title  of  the  act  mentions  and  indicates 
that  its  provisions  relate  to  'liability  of  employ- 
ers for  injuries  or  death  sustained  by  their  em- 
ploy^' It  is  general,  as  titles  of  acts  must  be, 
and  is  broad  enough  to  include  municipal  corpo- 
rations if  they  are  employers." 

[2]  Since  the  act  In  question  is  compulsory 
so  far  as  counties  are  concerned.  It  is  insisted 
that  It  Is  In  violation  of  the  due  process  of 
law  clause  of  both  the  state  and  federal  Con- 
stitutions, although  nothing  peculiarly  appli- 
cable to  our  state  Constitution  is  urged  uuder 
this -objection.  We  think  this  contention  is 
fully  answered  by  the  Court  of  Appeals  of 
New  York  In  Jensen  v.  Southern  PacLQc  Co., 
215  N.  Y.  514,  109  N.  B.  600,  U  R.  A.  1916A, 
403,        Cas.  1016B,  276,  where  it  is  said: 

"Moreover,  upon  the  question  whether  an  act 
offends  against  tbe  Constitution  of  the  United 
t^tates  the  decisions  of  tbe  United  States  Su- 
preme Court  are  controlling.  The  only  one  of 
the  numerous  Workmen's  Compensation  Acts 
which  appears  to  have  been  directly  passed  on 
by  the  United  States  Supreme  Court  is  the  act 
of  Ohio,  which  contained  an  optional  clause. 
Jeffrey  Mfg.  Co.  v.  Blagg,  235  TJ.  S.  671  [35 
Sup.  Ct  167,  59  L.  EW.  3G4].  The  single  que«- 
tion  decided  in  that  case  was  that  limiting  the 
application  of  the  act  to  shops  with  five  or  more 
employte  did  not  result  In  arbitrary  and  unrea- 
sonable classification.  This  act  is  compulsory. 
The  employer  is  subjected  to  a  penalty  for  not 
adopting  one  of  the  three  methods  of  msurance 
allowed  him,  and  the  empioyd  has  no  choice  at 
all  except  possibly  as  to  whether  he  will  enter 
one  of  uie  classified  employments.  However,  ex- 
cept for  a  feature  presently  to  be  considers], 
the  decision  in  Noble  State  Bank  v.  HaskeU.  219 
U.  S.  104  [31  Sup.  Ct,  186,  56  L.  Ed.  112,  82  I* 
a  A.  (N.  S.)  1062,  Ann.  Cas.  1912A,  487].  !■ 
decisive^  Indeed,  np<m  dose  analysis  it  will 
appear  that  the  taking  justified  in  tiiat  case  aa 
a  proper  exercise  of  the  police  power  was  no 
more  in  the  public  Interest  than  that  involved 
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In  tblfl  case,  and  that  the  mbtaal  henefita  to  the 
parties  immediately  concerned  were  not  as  di- 
rect. In  that  caae  an  act  ol  the  state  of  Okla- 
homa requirinc  averr  bank  existing  under  the 
state  laws  to  par  an  aoseasmeot  based  on  aver- 
age daily  deposits  into  a  guaranty  fund  to  secure 
the  full  repayment  of  deposits  in  case  any  such 
bank  became  Insolvent  was  sustained  not  mere- 
ly under  the  reserve  power  of  the  state  to  alter 
or  repeal  charters,  but  as  a  proper  exercise  of 
the  police  power.  Solvoit  banks  were  thus  re- 
quired to  pay  mon^  into  a  fund  for  the  direct 
benefit  of  others,  the  banks  benefiting  only  in- 
directly from  the  supposed  benefit  to  commerce 
and  the  greater  stabUity  of  banking.  In  tfais 
case  the  mutual  benefits  are  direct  Granted 
that  employers  are  compelled  to  Insure,  and 
that  there  is  in  that  sense  a  taking.  They  in- 
sure themselves  and  their  employes  from  loss, 
not  others.  The  payment  of  the  required  pre- 
miums exempts  them  from  further  liability. 
The  theoretical  taking,  no  doubt,  disappears  in 
practical  experience.  As  a  matter  of  tact  every 
mdustrial  coucem.  except  the  very  large  ones 
who  insure  tbemselTes,  have  for  some  time  been 
.forced  by  conditions,  not  by  law,  to  carry  acci- 
dent indemnity  insurance.  A  relatively  small 
part  of  the  sums  thus  paid  actually  reached  in- 
jured workmen  or  their  dependents.  '  With  the 
economic  saving  of  the  present  scheme,  insur- 
ance in  the  long  run  should  certainly  be  as  cheap 
as  under  the  old  wasteful  plan,  and  the  families 
of  all  injured  workmen,  not  a  part  only,  will 
receive  some  compensation  for  the  loss  of  earn- 
ing power  of  the  wage-earner.  We  should  con- 
sider practical  experience  aa  well  as  theory  in 
deciding  whether  a  given  plan  in  fact  consti- 
tates  a  taking  of  property  in  violation  of  the 
Constitution.  A  compulsory  scheme  of  insur- 
ance to  Secure  injured  workmen  in  hazardous 
employments  and  their  dependents  from  becoming 
objects  of  charity  certainly  promotes  the  public 
welfare  as  direcUy  as  does  an  insurance  of  bank 
depositors  from  lose." 

The  same  question  has  been  passed  upon  by 
the  Supreme  Court  of  California  in  the  case 
of  the  Western  Indemnity  Co.  v.  PUlabury, 
170  Cal.  686,  151  Paa  398,  where  the  various 
decisions  In  point  were  considered,  the  court 
reaching  the  coDcluslon  that  the  act  did  not 
violate  the  constitutional  inhibition.  As  has 
been  seen,  these  statutes  are  upheld  upon  the 
theory  that  they  are  but  the  exercise  of  the 
police  power  of  the  state. 

The  Supreme  Court  of  the  United  States, 
in  considering  the  compulsory  Workmen's 
Compensation  Law  of  the  State  of  Washing- 
ton In  Mountain  Timber  Co.  v.  Washington, 
243  U.  S.  220,  37  Sup.  Ct  260,  61  L.  Ed.  685, 
Ann.  Cas.  1917D,  642,  v?here  the  identical  ob- 
jection was  urged,  said: 

"There  remains,  therefore,  only  the  conten- 
tion that  it  is  inconsistent  with  the  due  process 
and  equal  protection  clauses  of  the  Fourteenth 
Amendment  to  impose  the  entire  cost  of  acci- 
dent loss  ui>on  the  industries  in  which  the  losses 
arise.  But  if,  as  the  Legislature  of  Washington 
has  declared  in  the  first  section  of  the  act,  in- 
juries in  such  employments  have  become  fre- 
quent and  inevitable,  and  if,  as  we  have  held 
hi  New  York  O.  H.  Co.  v.  White,  the  state  is 
at  liber^,  notwithstanding  the  Fourteenth 
Amendment,  to  disregard  questions  of  fault  in 
arranging  a  ijvtem  of  compensation  for  such 
injuries,  we  are  unable  to  discern  any  ground 
in  natural  justice  or  fundamental  right  that 
prevents  the  state  from  imposing  the  entire  bar- 
den  upon  the  industries  that  occasion  the  losses. 
The  act  in  effect  pnts  these  hazardous  occupa- 
tions in  the  category  of  dangerous  agendes,  and 
feqnires  that  the  losses  shul  he  red^oned  as  a 
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part  of  the  cost  of  the  industry,  just  like  the 
pay  roil,  the  repair  account,  or  any  other  item 
of  cost  The  plan  of  assessment  insurance  is 
closely  ft^lowed,  and  none  more  just  haa  been 
suggested  as  a  means  of  distributing  the  risk 
and  burden  of  losses  that  Inevitably  must  occur, 
in  spite  of  any  care  that  may  be  taken  to  pre- 
vent them. 

"We  are  clearly  of  the  opinion  that  a  state, 
in  the  ezerdse  of  its  power  to  pass  such  legis- 
lation as  reasonably  is  deemed  to  be  necessary 

to  promote  the  health,  safety,  and  general  wel- 
fare of  its  people,  may  regulate  the  carrying  on 
of  industrial  occupations  that  freqoenuy  and 
inevitably  produce  personal  injuries  and  disabil- 
ity, with  consequent  loss  of  earning  power 
among  the  men  and  women  employed,  and  occa- 
sionally loss  of  life  of  those  who  have  wives  and 
children  or  other  relations  dependent  upon  them 
for  support,  and  may  require  that  these  human 
losses  snail  be  charged  against  the  industry,  ei- 
ther directly,  as  is  done  in  the  case  of  the  act 
sustained  in  Kew  York  C.  R.  Co.  v.  White, 
243  U.  S.  188.  37  Sup.  Ct  247  [61  I*  l£d.  667, 
L.  R.  A  1917D,  1,  Ann.  Cas.  1917D,  620],  or 
by  publicly  administering  the  compensation  apd 
distributing  the  cost  among  the  mdustries  af- 
fected by  means  of  a  reasonable  system  of  oc- 
cupation taxes.  The  act  cannot  be  deemed  op- 
pressive to  any  class  of  occupation,  provided  the 
scale  of  compensation  is  reasonable  unless  the 
loss  of  human  life  and  limb  is  found  in  ex- 
perience to  be  so  great  that,  if  charged  to  tlie 
mdustry,  it  leaves  no  sufljcient  margin  for  rea- 
sonable profits.  But  certainly,  if  any  industry 
involves  so  great  a  human  wastage  as  to  leave 
no  fair  profit  beyond  it,  the  state  is  at  liberty, 
in  the  interest  of  the  safety  and  w<elfare  of  its 
people,  to  prohibit  such  an  industry  altogether." 

The  Supreme  Court  of  Washington,  in 
State  ex  rel.  Davls-Smlth  Ca  v.  Clausen,  65 
Wash.  156,  U7  Pac.  1101.  87  L.  R.  A.  (N.  S.) 
466,  held  a  compulsory  Insurance .  act  to  be 
constitutional. 

But  we  think  there  is  another  and  very  ex- 
cellent theory  uiwn  which  the  law  may  be 
held  to  be  constitutional,  namely,  that  the 
money  required  to  be  paid  under  the  act  by 
the  counties  of  tlie  state  goes  for  a  public 
purpose  which  ia  a  legitimate  charge  upon 
the  people  and  tpe  state  and  the  subdivisions 
thereof.  The  case  of  State  ex  rel.  Goodwin 
V.  Nelson  County,  1  N.  D.  88,  45  N.  W.  33.  8 
U  R.  A.  283.  26  Am.  St  Rep.  609,  was  One 
in  which  the  constitutionality  of  an  act  was 
involved  which  provided  that  the  counties  of 
the  state  might  Issue  bonds  for  the  purpose 
of  raising  money  to  purchase  seed  grain  for 
farmers  who  were  nnable  to  purchase  It  for 
themselves.  We  quote  therefrom  as  follows: 

"The  stubtwm  fact  exists  that  a  dass  of 
citi2ens,  numbered  by  many  thousands,  is  in 
such  present  straits,  from  poverty,  that  unless 
succored  by  some  comprehensive  measure  of  re- 
lief they  will  become  a  public  burden,  in  other 
words,  paupers,  dependent  upon  counties  where 
they  reside  for  support.  It  is  to  avert  such  a 
widespread  disaster  that  the  seed  grain  statute 
was  enacted,  and  it  should  l>e  interpreted  In 
the  light  of  the  public  danger  which  was  the 
ocoasion  of  ito  passage.   'The  support  of  pau- 

GSn,  and  the  giving  of  assistance  to  Uiose  who 
reason  of  age,  infirmity,  or  disability  are 
ely  to  become  such,  is,  by  the  practice  of  the 
common  consent  of  civilized  coantries,  a  public 
purpose.'  Cooley,  Taxn.  (2d  Bd.)  pp.  124,  125. 
'The  relief  of  Uie  poor— the  care  oi  those  who 
are  unable  to  care  tor  themselves— is  among  the 
unqnestioned  objects  of  public  duty.'  Opuiion 
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of  Brewer,  J„  In  State  v.  Osawbee  Twp.,  14 
Kan.  424  [19  Am.  Rep.  99]." 

See.  also.  Matter  of  Jensen,  44  App.  DIt. 
509,  60  N.  T.  Supp.  933;  Exempt  Firemen's 
Benov.  Fund  v.  Roome,  93  N.  Y.  313,  45  Am. 
Rep.  217. 

It  waa  said  in  Charlotte,  etc.  Railroad  t. 
Olbbes,  142  U.  S.  890.  12  Sup.  CL  256.  35  L. 

Ed.  1051: 

"Where  the  interests  of  the  public  am]  Its 
individuals  are  blended  in  an;  worlc  or  service 
imposed  by  law,  whether  the  cost  shall  be 
thrown  entirely  upon  the  individuals  or  upon 
the  state  or  be  apportioned  between  them  is  a 
matter  of  legislative  direction." 

[3]  Counsel  for  appellant  also  contend  that 
there  are  no  funds  In  the  county  treasury 
available  for  the  payment  of  the  demand 
pleaded  in  the  complaint.  As  to  this,  we 
need  only  say  that.  If  we  were  to  concede 
that  such  a  state  of  facts  would  constitute  a 
good  defense  (which  we  do  not),  there  la 
nothing  upon  which  to  base  such  a  conten- 
tion, since  there  is  no  answer  on  file  plead- 
ing such  facts. 

[4]  It  is  next  contended  that  the  act  In 
question  is  void  because  It  is  discriminatory 
dnd  Is  not  of  general  and  uniform  operation. 
As  said  In  Ex  parte  Plttman,  31  Nev.  43,  99 
Pac.  700,  22  L.  E.  A.  (N.  S.)  266,  20  Ann.  Cas. 
1319: 

"This  court  has  repeatedly  held  that  tbe  Leg- 
islature may  enact  laws  which  apply  onl^  to 
certain  classes,  if  the  basis  for  the  classi0ca^ 
tion  is  reasonable." 

In  the  case  of  Gulf  R  R.  Co.  v.  Bills,  165 
U.  S.  150,  17  Sup.  Ct.  255,  41  L.  Ed.  660,  the 
Supreme  Coort  of  the  United  States  said: 

"It  IS  not  within  the  scope  of  the  Fourteenth 
Amendment  to  withhold  from  the  states  the 
power  of  classiBcation,  and  that  if  tbe  law  deals 
alike  with  all  of  a  certain  class,  it  is  not  ob- 
noxious to  tbe  charge  of  a  denial  of  equal  pro- 
tection.** 

Is  the  classlflcatfon  resMmable?  We  think 
it  is.  It  is  not  only  wlttaln  the  power,  hut, 
as  we  have  shown,  it  Is  the  duty  of  Qie 
county  and  state  to  proTlde  for  Its  indigent, 
and  to  care  for  those  who  are  unable  to  care 
tor  themsdres  or  who  are  likely  to  become 
dependent  upon  public  diarlty. 

If  there  is  any  virtue  in  the  old  adage 
tliat  an  ounce  of  prevention  is  worth  a 
pound  of  cure,  was  ft  not  a  rea8<mable  exer- 
cise of  discretion  on  the  part  of  the  L^sla- 
ture  to  impose  upon  the  counties  the  duty 
of  contributing  to  a  fund  which  can  be 
dravn  upon  to  jnerent  those  injured  in  its 
en^loy  from  becoming  paupers?  We  think 
It  wa& 

PercelTlng  no  prejudicial  error.  It  Is  or- 
dered that  the  judgment  be  affirmed. 

SANDERS,  J.,  concurs. 

'McCAERAN,  O.  J.  (concurring).  I  concur. 
In  my  Judgment,  the  one  question  most  vi- 
tal here  Is  that  which  refers  to  the  consti- 
tutional provision  (section  17,  art.  4) : 

"Each  law  enacted  by  tbe  Legislature  shall 
endnace  but  tme  subject,  and  matter  properly 


connected  therewith,  which  subject  shall  be  fuHy 
expressed  in  the  title." 

The  title  of  our  Workmen's  Compensa- 
tion Act  la  thus  couched: 

"An  act  relating  to  the  compensation  of  in- 
jured workmen  in  the  industries  of  this  state 
snd  the  compensation  to  their  dependents  where 
such  injuries  result  in  death,  creating  an  in- 
dustrial insurance  commission,  providing  for  tbe 
creation  and  disbursement  of  funds  for  the  com- 
pensation and  care  of  workmen  injured  in  tbe 
course  of  employment,  and  defining  and  regulat- 
ing tbe  liability  of  employers  to  their  employte; 
and  repealing  all  acts  and  parts  aS  acts  in  camr 
flict  with  this  acL" 

Subdivision  "b"  of  section  1  of  the  act 

provides : 

"Where  tbe  state,  county,  municipal  corpora- 
tion, school  district,  cities  under  special  charter 
or  commission  form  of  government  is  the  em- 
ployer, the  limitations  of  two  employes  shall 
not  apply,  and  as  to  such  employes  and  em- 
ployers Uiercof  the  rights  and  remedies  aa  by 
this  act  provided  to  pay  compensation  for  per- 
sonal injpr^  sustained  by  such  employes  arising 
out  of  and  in  tbe  course  of  the  emplo.vment  shall 
be  exclusive,  compulsory  and  obligatory." 

As  to  this  section  the  appellant  county 
contends  that.  Inasmuch  as  a  county  is  not 
an  "industry,"  the  title  of  the  act  is  not  suf- 
Qciently  broad  to  embrace  counties  within 
Its  scope  and  operation. 

Following  the  general  proposition  ,that 
the  provision  of  the  Constitution  here  in- 
voked should  be  liberally  construed  (State 
T.  Ah  Sam.  16  Ner.  27;  HcBride  v.  Grls- 
wold,  38  Ner.  66,  146  Paa  756;  First  Na- 
tional Bank  r.  Nye  County.  38  Ner.  123, 
145  Pac.  932.  Ann.  Cas.  19170,  1195),  I  am 
of  the  opinion  that  the  general  language  of 
the  title  is  sufficient  to  contemplate  and  glre 
notice  of  the  substance  of  subdivision  **b'' 
of  section  1.  Tbe  title  declares  that  the  act 
is,  amcmg  other  things,  one  "defining  and 
regulating  liability  ot  en^iloyers  to  their 
employfe." 

Unquestionably  the  county  is  an  employer 
of  workmen.  In  my  Judgment,  tbe  spirit, 
as  well  as  the  letter,  of  the  whole  act  mani- 
fests an  intention  to  provide  for  a  syste- 
matic arrangement  for  compensation  for 
injured  or  afflicted  workmen  in  whatever 
capacity  such  might  be  employed  and  to  pr»- 
vide  that  where,  as  in  counties  and  munid-' 
pallties,  the  state  is  sovereign,  such  arrange- 
ment should  be  compulsory.  .  This  Is  but 
following  out  the  fundamental  Idea,  basic  to 
all  compensation  acts;  1.  e.,  that  the  indus- 
try or  employment  which  requires  human 
agency  for  Its  operation  should  look  to  the 
care  and  upkeep  of  that  agency,  no  less  thaa 
to  other  elements  of  efliciency. 

Again  appellant  urges  that,  as  counti^ 
are  not  liable  for  tortious  actions  this  stat- 
ute Imposes  a  compulsory  burden  which  was 
not  formerly  in  existence.  This  contention 
rests  on  the  theory  that  workmen's  compen- 
sation laws  are  enacted  to  meet  the  rule  <tf 
the  employers'  liability  for  Injury  to  em- 
ployes. The  premise  is  fallacious.  The  prop- 
er theory,  and  that  on  whicb  the  original  Bte- 


Digitized  by 


Google 


Utab) 


INTERSTATE  TRUST  CO.  t.  HEADZ.U2n> 


515 


marcklan  compensation  acts  were  founded, 
ud  that  which  appears  as  the  spirit  under- 
lyiBg  all  such  laws  subsequently  created.  Is 
rather  that  the  thing  which  requires  human 
labor  and  consumes  human  energy  In  Its  op- 
eration shall  bear  an  equitable  share  by  way 
of  oompensation  to  those  or  the  dependents 
of  those  who  are  deprived  of  the  fruits  of 
their  labor,  where  such  deprivation  grows 
out  of  or  Is  sustained  In  the  course  of  em- 
plcqrinenL 

(51  UUb,  E14> 

STATD  ex  kL  LORNTZEN  t.  HANSEN  et  al. 
(No.  3184.) 

(Supreme  Court  of  Vtah.   March  1,  1918.) 

Appeal  akd  Ebbob  ®=»S51(1)  —  Turn  fob 
Taking — Jubisdiction  ot  Sufbemb  Coubt 
— DiSM  ISS  AI/— Statdte. 
tJuder  Comp.  T^wb  1907.  {  3301,  proTldlng 
that  an  appeal  may  he  taken  within  6  months 
from  the  entry  of  the  judgment  or  order  appeal- 
ed from,  appeal  from  a  judgment  entered  May 
28th.  notice  of  appeal  having  been  filed  and  serv- 
ed December  8th,  was  taken  at  least  11  days 
late,  the  Supreme  Court  is  without  jurisdiction, 
and  the  api>C8l  will  be  dismissed,  i 

Appeal  from  District  Court,  Cache  Coun- 
ty; A.  E.  Pratt,  Judge. 

Proceeding  by  the  State  of  Utah,  on  the 
relation  of  jSIargaret  I.  S.  Lomtzen,  against 
George  D.  Hansen  and  Andrew  M.  Hammond. 
Vtom  a  Judgment  for  plaintiff,  defendants  ap- 
peaL .  On  motion  to  dismiss.  Motion  grant- 
ed, and  appeal  dismissed. 

A  A.  Law,  of  Logan,  for  appellants.  J.  O. 
Walters  and  M.  C  Harris,  both  of  Logan, 
tor  respondent. 

'CilDEON,  J.  The  relator,  plalntlft  below, 
was  awarded  judgment  Defendants  appeal 
to  this  court  A  motion  to  dtemiss  challenges 
the  Jurisdiction  of  t^s  court  on  the  ground 
that  the  appeal  was  not  taken  within  six 
months  from  the  date  of  the  entry  of  Judg- 
meat 

It  appears  from  the  record  that  Judgment 
was  entered  May  28, 1017.  No  motion  for  a 
uw  trial  was  made.  The  notice  of  appeal 
was  filed  and  served  December  8,  1917. 
Comp.  Laws  1007,  {  3301,  la  as  follows:  "An 
appeal  may  be  taken  within  six  months  from 
the  entry  of  the  Judgment  or  order  appealed 
tnm."  It  will  thus  be  seen  that  the  ai^eal 
was  not  taken  for  at  least  11  days  after  the 
dx  months  bad  expired.  VnA&e  the  former 
ntUngs  of  tbis  court  construing  that  section 
ve  are  without  Jurisdiction  to  consider  the 
appeal.  Jones  t.  Evans,  30  Utab.  291,  116 
Pac  S33 ;  Lindley  v.  Bradsbaw,  45  Utab,  83, 
141  Pac  300;  Fuller  v.  Ferrln,  168  Pac.  1170. 

The  motion  to  dismiss  Is  ther^ore  granted. 


*  JotMB  T.  Evani,  S9  TTt&b.  m.  116  Pac.  333;  Llnd- 
ier  V.  BTRdthav.  45  Utab,  83,  141  Pac.  300  ;  Fuller 
v.  FerrlD.  1«8  Pac.  1179. 


and  the  appeal  la  dismissed;  respondent  to 

recover  costs. 

FRICK,  C.  J.,  and  McOABTT,  COBFMAN, 
and  THURMAN,  JJ.,  ccmcur. 

(61  Utah.  543) 

INTERSTATE  TRUST  CO.  T.  HEADLUND. 
(No.  3100.) 

(Supreme  Court  of  Utah.    Jan.  30,  1918. 

On  Petition  for  Rehearing 
March  22.  1918.) 

1.  BTLia  AND  Notes  <s=93G7  —  "Holdxb  ih 
Dob  Coubsb"— Pu:ooeb. 

Under  Comp.  Laws  1007,  {!  1604,  1611,  de- 
fining holders  in  due  course,  a  pledgee  accept- 
ing an  unmatured  note  as  collateral  security 
held  a  holder  in  due  course. 

2.  BiLta  AND  Notes  ®=»520— Fbauu— Suffz- 
cibkct  of  Evidence. 

Evidence  that  plalntitF  personally  investigat- 
ed a  corporation's  affairs  before  purchasing  its 
stock  by  giving  the  note  sued  upon,  hia  letter 
stating  that  his  failure  to  pay  the  note  was  due 
to  lack  of  funds,  etc.,  Aeld  not  to  establish  that 
the  note  was  secured  by  fraud. 

On  Petition  for  Rehearing. 

3.  PUfDGES  €=>44  —  COLLATEBAL  SBCUBIXT  — 

Kekewinq  Date. 
Renewing  a  negotiable  bill  or  note  for  the 
payment  of  which  collateral  securities  have  been 
pledged  does  not  aCFect  the  creditor's  right  to  re- 
tain or  enforce  such  security. 

4.  Bills  and  Moras  «»140— RsNSWAii— Ef* 

FSCT. 

Renewing  a  note  by  another  note  does  not 
extinguish  the  original  debt  unless  such  clearly 
appears  to  be  the  intention  of , the  parties. 
6.  Pledges  ^44  —  Colutebal  Skcubitt  — 
Renewing  Note. 

Where  defendant's  note  was  pledged  as  col- 
lateral secprity  for  the  pledgor's  present  and  fu- 
ture debts,  the  fact  that  the  pledgor  gave  a  re- 
newal note  for  his  indebtedness  did  not  'prevent 
the  plaintiff  pledgee  from  realizing  upon  the 
collateral  security. 

AjHpeal  from  District  Gonrtr  Salt  Lake 
County;  T.  D.  Lewis,  Judg& 

Action  by  Interstate  Trust  Company,  a 
corporation,  against  J.  A.  Headlnnd.  Judg- 
ment for  plaintUt,  and  defendant  appeals. 
Affirmed  and  petition  for  rehearing  denied. 

H.  Van  Pelt,  of  Salt  Lake  City,  for  appel- 
lant. Booth,  Lee,  Badger  &  Rich,  of  Salt 
Lake  Glty,  for  respondent 

McCARTY,  J.  Plaintiff  brought  this  ac- 
tion to  recover  upon  a  collateral  note  execut- 
ed by  defendant,  payable  to  himself,  and  in- 
dorsed by  him  in  blank,  being  negotiable  In 
form.  Ei'om  a  Judgment  rendered  In  favor 
of  plaintiff,  defendant  appeals. 

The  facts  of  this  case  are  as  follows:  On 
or  about  December  19,  1911,  one  George  P. 
Mason,  who  was  the  general  manager  and 
sales  agent  of  the  International  Engineering 
Corporation,  with  its  principal  place  of  busi- 
ness In  Denver,  Colo.,  sold  to  J.  A.  Head- 
lnnd, defendant,  100  shares  of  the  preferred 
and  100  shares  of  the  common  stock  of  the 
said  corporation  for  $1,000.    HCadlund  gave 


^sFor  other  eases  see  same  topic  and  KliT-mJUBEB  in  all  K^-Numbered  Digests  ani  Indexaa 
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bis  two  promissory  notes,  of  $500  eacli,  in 
pnyment  oC  tiie  stock.  He  retnmed  the  cer^ 
tifleates  of  the  stock,  indorsed  in  blank,  to 
Mason  as  collateral  security  for  the  payment 
of  the  two  notes  given  In  payment  of  the 
Stock.  Mason  represented  to  Headlnnd  that 
the  corporation,  whidi  was  engaged  in  build- 
ing and  Installing  furnaces,  was  "<m  a  sound 
financial  basis."  He  also  explained  to  Head- 
lnnd somewhat  in  detail  tiie  amount  and 
character  of  its  assets.  Mason  testified  in 
part  as  follows: 

"I  told  bim  that  the  company  bad  many  con- 
tracts for  the  sale  and  Installation  of  furnace^!, 
which  contracts  were  worth  many  tbonsands  of 
dollars  in  protita  to  them," 

He  further  testified  and  his  evidence  is 

not  disputed: 

"I  told  bim  the  profits  that  were  ui  it  and  the 
prospective  busiiiess  that  could  be  done,  in  my 
opinion,  and  gave  him  the  privUeEe  of  comiog  on 
to  Denver  and  making  a  tborougb  InvestigntioD, 
*  *  *  Id  response  to  my  su^estion,  Mr. 
Ileadlund  came  to  Denver  in  January,  about  a 
month  after  I  sold  bim  the  stock,  to  look  into 
the  proposition.  I  paid  his  expenses.  He  called 
on  the  president,  the  secretary,  and  the  treasur- 
er, saw  tbe  books  and  tbe  contracts  we  bad  on 
hand.  He  made  an  investigation  of  the  books  of 
our  company,  and  spent  a  day  going  over  the 
matters  of  tbe  company  very  carefully,  and 
then  investigated  the  furnaces  in  operation- 
two  or  three  of  them.  He  was  so  well  pleased 
that  he  subscribed  for  fifteen  hundred  dollars 
more  of  tbe  stock  while  he  was  in  Denver." 

The  record  shows  that  it  was  agreed  that 
if  it  should  be  inconvenient  for  Headlund  to 
pay  for  the  stock  last  subscribed  by  bim,  bis 
subscription  would  be  canceled.  This  last 
subscription  was  later  on  canc^ed.  This 
transaction  Is  not  in  any  sense  an  Issue  in 
the  case.  Our  reason  for  referring  to  it  Is 
that  we  think  it  has  a  bearing  on  the  ques- 
tion of  fraud  raised  by  defendant  and  re- 
ferred to  later  on  in  this  (H>inion. 

On  December  1,  1912,  Headlnnd  made  and 
delivered  to  Mason  a  new  note  covering  the 
indebtedness  ($1,000)  represented  by  the  two 
notes  mentioned,  which  note  is  in  words  and 
figures  as  follows: 

"$1,000.00.       Denver,  Colorado,  Dec.  1, 1912. 

"Ninety  days  after  date  I  promise  to  pay  to 
the  order  of  myself  at  ,  one  thousand  dol- 
lars in  gold  coin  of  the  United  States,  with  in- 
terest at  the  rate  of  6  per  cent,  per  annum  from 
date,  for  value  received.        J.  A.  Headlund." 

Headlund  indorsed  the  note  In  blank  as 
follows:  "J.  A.  Headlund."  nils  note  and 
the  two  certlficatee  of  stock  issued  to  Head- 
lund, and  delivered  by  him  to  Mason,  were 
pledged  by  Mason,  in  writing,  to  plaintiff,  the 
Interstate  Trust  Company,  a  Colorado  Cor- 
poration, as  oollatonl  security  for  a  loan  of 
$600,  oo  December  9, 1912,  "and  also  all  oth- 
er presHit  and  future  demands  of  any  nature 
or  kind  of  the  bolder  hereof  against  the  un- 
dersigned now  owli^  or  which  may  hereaft- 
er be  owing,  and  whether  now  or  hereafter 
contracted."  Before  the  maturity  of  the 
Headlund  note  plalntift  loaned  Mason,  as 
new  loans,  sums  aggregating  $750,  and  when 
the  notes  given  by  Mason  to  plaintiff  matur- 


ed new  notes  were  executed  by  bim  and  tbe 
old  notes  were  marked  "Paid  by  renewaL" 
In  September,  i913,  Mason's  entire  indebted* 
ness  was  merged  In  and  covered  by  one  note 
of  $3,500.  When  Mason  executed  the  new 
note  for  that  amount  bia  old  notes  were,  as 
stated,  marked  'Taid  by  renewal."  Tbe 
Headlund  note  of  $1,000  and  certificates  of 
stock  have  been  held  by  plaintiff  ever  since 
tbey  were  first  pledged  by  Mason,  and  were 
attached  to  the  note  of  $3,500  as  collateral 
secnritr  for  the  payment  of  the  same. 

On  December  24,  1915,  plalntifl  commeao- 
ed  this  action  against  Headlund  to  recover 
Judgment  for  the  balance  due  and  unpaid 
on  his  note.  The  complaint  is  in  tbe  form 
usually  adopted  and  followed  In  the  bring- 
ing of  actions  of  this  character.  In  bis 
prayer  plaintiff  asks  that  the  stocks  pledged 
by  Headlund  as  collateral  security  for  the 
payment  of  tbe  note  "be  sold  according  to 
law,  and  tbe  proceeds  of  said  sale  applied 
to  the  account  of  costs  and  expenses,  and 
the  balance  be  applied  on  account  of  said  In- 
debtedness represented  by  said  note,  and  tbe 
balance.  If  any,   ♦   •   •   go  to  defendant." 

Defendant,  In  his  answer,  admits  that  he 
"signed  and  Indorsed  In  blank  the  note  de- 
scribed In  tbe  complaint,  and  that  the  same 
has  not  been  paid  except  as  stated  In  tbe 
complaint,  and  that  no  proceedings  have 
been  had  at  law  for  the  recovery  of  said  al- 
leged debt."  As  an  affirmative  defense,  de- 
fendant alleged  that  the  note  was  obtained 
from  bim  through  false  and  fraudulent  rep- 
resentations made  to  bim  by  Mason  respect- 
ing the  market  value  of  tbe  capital  stock  oC 
the  International  Engineering  Corporation  at 
the  time  the  note  was  executed  In  payment 
of  tbe  200  shares  of  the  capital  stock  of  the 
corporation  as  herelolwfore  set  forth.  It  is 
also  alleged  in  the  answer  that  "the  said 
note  was  not  Indorsed  or  delivered  to  the 
plaintiff  before  maturity  thereof,"  and  that 
if  the  note  were  "indorsed  to  plaintiff  in 
consideration  of  a  loan,  that  said  loan  has 
been  paid." 

[1]  There  is  not  a  scintilla  of  evidence  in 
the  record  tending  to  support  the  two  allega- 
tions of  the  answer  last  mentioned,  but,  on 
the  contrary  tbe  evidence  aflirmatlvely  shows 
that  tbe  note  was  Indorsed,  and,  together 
with  the  collateral  pledged  to  sectu-e  the  pay- 
ment thereof,  was  delivered  by  Mason  to 
plaintiff  before  the  note  matured.  And  the 
evidence,  without  conflict,  shows  that  the 
loan  obtained  by  Mason,  on  the  note  and  tbm 
other  collateral  mentioned,  had  not  been  paid 
at  the  time  tbe  cause  was  tried. 

Section  1604.  Comp.  Laws,  Utah  1907,  so 
for  as  material  here,  provides  that — 

"A  holder  in  due  course  is  a  bolder  who  has 
taken  the  instrument  under  tbe  following  condi- 
tions:   •    •  • 

"(2)  That  be  became  the  holder  of  it  before  It 
was  overdue:   •  •  • 

"(3)  That  be  took  it  in  good  fsith  and  for 
value; 

"(4)  That  at  the  time  It  was  negotiated  to 
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Um  he  had  no  notice  of  any  infirmitr  In  the  io- 
strument  or  defect  In  the  title  of  the  party  nego- 
tiating it." 

Section  1611:  "Every  holder  is  deemed  prima 
fade  to  be  a  bolder  in  doe  coarse  "  etc. 

These  provistona  of  the  statute  and  the  un- 
dispnted  evidence  In  this  case  entitles  plain- 
tiff to  recover  In  this  action;  but,  since  fraud 
is  pleaded  and  relied  on  by  defendant  as  a 
defense,  we  shall  briefly  consid«-  that  issne. 

[2]  As  we  have  pointed  ont,  the  evidence 
shows  that  defendant,  at  Mason's  sn^estlon, 
went  to  Etenver,  Immediately  after  he  pur- 
chased the  stock  In  question,  and  made  a 
thorough  personal  Investigation  of  the  busi- 
ness affairs  of  the  International  Engineering 
Corporation.  He  bad  access  to  and  examin- 
ed the  books  of  the  corporation  and  the  con- 
tracts It  had  entered  into  for  the  building 
and  installation  of  furnaces.  He  also  exam- 
ined the  furnaces  the  company  was  engaged 
in  manufacturing  and  offering  to  the  pabllc, 
and  was  so  well  pleased  with  the  result  of 
the  Investigation  that  be  subscribed  for  an 
additional  block  of  the  stock  of  the  corpora- 
tion, valued  at  $1,500.  Mason,  as  proof  of  his 
good  faith  in  the  enterprise,  paid  the  ex- 
penses of  the  defendant's  trip  to  Denver.  It 
appears  that  from  the  time  defenl^ant  re- 
turned home  from  Denrer  until  the  bringing 
of  this  action  there  was  considerable  corre- 
spondence carried  on  between  Mason  and  the 
defendant  In  regard  to  the  Indebtedness  rep- 
resented by  the  note  In  question. 

On  September  17,  1913,  nearly  two  years 
after  Beadlnnd  purchased  the  stock,  giving 
the  note  In  question  in  payment  thereof,  he 
wrote  Mason  In  part  as  follows: 

"I  have  yonr  letter  of  the  12th  inst.,  for  which 
I  thank  yon.  I  know  I  have  not  treated  you 
fair  and  sqaare,  but  my  own  circumstances  have 
been  snch  that  I  could  not  do  otherwise.  I 
shall  send  you  on  the  25th  of  this  month  check 
for  $100.  Let  me  know  if  that  will  do,  and 
shall  after  that  pay  $100  now  and  then,"  etc. 

He  wrote  other  letters  of  the  same  import 
In  none  of  them  did  be  claim,  or  even  In- 
timate, that  he  had  at  any  time  been  dealt 
nnftOrly  with  by  Mason.  Not  until  this  suit 
was  commenced  was  the  cry  of  fraud — "Stop 
thief!" — raised,  and  there  is  not  a  scintilla 
of  evidence  in  the  record  that  tends,  in  the 
remotest  degree,  to  support  the  plea  of 
fraud.  In  fact,  there  is  but  little,  if  any, 
merit  In  the  appeal. 

Tbe  judgment  of  the  trial  court  is  affirm- 
ed, with  costs  to  respondent 

FBIGK,  C.  J.,  and  GOBFMAN,  THUB- 
UAN,  and  GIDEON,  JJ.,  omcur. 

On  Petition  for  Rehearing. 

HoCABTZ,  J.  Appelant  has  presented  a 
petition  for  a  rehearing.  His  counsel,  In  a 
brief  filed  fn  sonwrt  of  the  petition,  com- 
plains with  much  feeling  and  considerable 
earnestness  that  tbe  principal  ground  upon 
which  appelant  relied  for  a  reversal  of  the 
Judgment  Is  ik^  dlscosaed  or  referred  to  In 


the  foregoing  opinion.  Oounsd  seems  to 
contend,  If  we  correctly  understand  his  pa* 
sltiim,  that  the  ^ecutlon  of  the  note  for 
$3,500  by  Uas<Hi,  in  lien  of  the  other  notes 
maitloned  in  tbe  opinion,  theretofore  eze- 
cuted  by  him  to  the  plaintiff,  CTtingulsbed— ■ 
paid — the  Indebtedness  represraited  by  tbe 
old  notes,  and  that  a  new  contractual  rela- 
tion was  thereby  created  between  Mason  and 
the  plaintiff,  and  that  the  note  in  qnestfon 
"was  released  from  all  lien,"  and  ttiat  plain- 
tiff Is  not  '*the  real  party  In  Intere^" 

Tbe  principles  of  law  applicable  to  the  un- 
disputed facts  relating  to  this  pt^t  are  so 
well  estaollsbed  and  unlTersally  recognized 
and  adhered  to  by  the  courts  we  deemed  It 
unnecessary  to  discuss  the  question.  Since 
counsel  vigorously  insist  that  this  defense  la 
not  without  merit  and  Is  deserving  of  care- 
ful attention  by  this  court  we  shall  briefly 
consider  It 

We  again  Invite  attention  to  the  note  exe- 
cuted by  Mason  to  plaintiff,  to  secure  the 
1  payment  of.  wblch  he  pledged  to  and  depos- 
jlted  with  plaintiff,  as  collateral,  the  note  In 
I  guestiou.  The  Mason  note  contains  a  provl- 
1  sion  which,  so  far  as  material  here,  Is  as 
follows:  ■ 

"Then>  is  her^y  and  herewith  pledged  and 
deposited  by  and  for  the  nndendgned.  as  col- 
lateral security  for  the  payment  of  this  note, 
and  also  all  other  present  or  future  detnands 
of  any  .nature  or  kind  of  the  holder  he/eof 
aijainst  the  undersifftied  now  ouina  or  wMoA> 
may  hereafter  he  owing,  ani  whether  Who  or 
hereafter  contractedt  uie  following  property, 
viz.:  Note  J.  A.  Headlund  of  $1,000.00  with 
stock  attached." 

[3]  It  will  be  noticed  that  tbe  part  of  the 
written  pledge  which  we  have  italicized  ex- 
pressly provides  that  the  note  In  question  Is 
given  as  collateral  security  for  the  payment 
of  all  other  "present  or  future  demands," 
etc.,  and,  as  stated  In  the  foregoing  opinion. 
It  was  -transferred  and  pledged  by  Mason  to 
plaintiff  before  maturity.  Plaintiff  was 
therefore,  as  stated,  "a  holder  in  due 
course."  It  Is  a  well-established,  and  we 
might  add  elementary,  rule  of  law  that — 

"The  renewal  of  a  negotiable  bill  or  note  rep- 
resenting the  principal  indebtedness,  for  the 
payment  of  which  collateral  securities  have  been 
deposited  does  not  afifect  the  right  of  the  cred- 
itor to  retain  or  enforce  the  collaterals.  He  is 
equally  entitled  to  the  benefit  of  tbe  collateral 
securities  as  a  means  of  obtaining  payment  of 
the  note  or  bill  given  In  renewal  as  in  the  case 
of  the  origbial  evidence  of  indebtedness."  Oole- 
brooke  on  Collateral  Securities  (2d  Ed.)  1 14. 

Many  cases,  both  state  and  federal,  sap- 
porting  this  rule  are  ctted  In  a  note  to  the 
foregoing  text  * 

In  J<«ies  on  Collateral  SecnrUes  ^  Ed.) 
I  641,  Ose  author  says: 

"A  renewal  of  a  note  secured  by  a  pledge 
merely  extending  tbe  time  of  payment  does  not 
extinguish  tbe  debt  and  is  not  a  payment  of 
it  wbieh  will  discharge  tbe  creditor's  claim 
open  the  collateral  secoritlea"  (citing  many 
cas^. 

[4]  Nor  does  tbe  giving  of  a  new  note  In 
renewal  of  another  note  extinguish-  the  debt 
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for  which  the  original  note  was  given  nnlesa 
It  clearly  api^ars  that  it  was  the  intention 
of  the  parties  that  the  execation  of  the  new 
note  and  the  cancellation  of  the  old  note 
should  extinguish  the  debt  represented  by 
the  old  note. 
In  7  Cyc.  877,  the  rule  ia  stated  as  follows: 
"Renetral  Does  Not  Extinuviih  or  Change 
'Debt.— Where  a  note  is  given  merely  in  renewal 
of  another  note,  and  not  in  pa^ment«  the  re- 
newal does  not  extinguish  the  original  debt,  or 
in  any  way  change  the  debt,  except  by  postpon- 
ing the  time  of  payment,  and  as  a  general  rule, 
therefore,  the  holder  of  a  renewal  note  is  enti- 
tled to  the  same  remedies  as  if  he  were  pro- 
ceeding upon  the  original  note.  But  if  a  new 
note  is  taken  in  payment,  the  original  debt  is 
extinguished  and  a  new  debt  created.  Whether 
a  note  is  p'taid  by  the  taking  of  a  new  note  or 
merely  renewed  depends  upon  the  intenticm." 

In  8  C.  J.  S  793,  It  Is  said: 

"In  so  far  as  the  taking  of  a  renewal  or  new 
bill  or  note  for  an  existine  bill  or  note  is  con- 
cerned, it  is  generally  held  that  the  new  bill 
or  Dote  is  not  a  payment  of  the  original  instru- 
ment, in  the  absence  of  an  understanding  or 
agreement  to  that  effed:.'* 

The  Supreme  Court  of  California  has  re- 
peatedly held  that  the  executf<ni  of  a  note 
for  a  debt  does  not  discharge  the  debt  unless 
the  parties  expressly  «gree  that  th«  glvlnK  of 
the  note  shall  be  deemed  inyment.  Comptoir 
de  Paris  Dresbadi  et  a1.,  78  Cal  16,  SO  Pac. 
28;  Dellaplazza  r.  Foley,  112  Cal.  380,  44 
Pac  727;  Grangers'  Bank  of  Cal.  et  aL  t. 
Shu^  et  al..  65  Pac.  682  ;i  Bridge  t.  Con- 
necticut i/Lxxt  lite  Ins.  Co.,  107  Cal.  774.  141 
Pac.  375;  Welch  t.  AUIngton,  23  Cal.  322. 
In  the  case  last  t^ted  the  court  says: 
"The  law  wilt  not  presume  such  an  agree- 
ment and  it  must  be  proved  by  the  party  rely- 
ing upon  it." 

In  the  case  of  Fidelity  State  Bank  v.  Mil- 
ler, 29  Idaho,  777. 162  Pac  244,  dted  and  re- 
lied on  by  appellant  in  support  of  bis  conten- 
tion on  this  point,  it  was  eiqwessly  agreed 
that  the  new  note  should  be  an  absolute  pay- 
ment of  the  Indebtedness  represented  by  the 
old  note.  In  the  course  of  the  opinion  It  Is 
said: 

"The  evidence  shows  that  the  plaintiff's  offi< 
cers  refused  to  accept  any  renewal  notea,  and 
that  old  notes  were  marked  paid,  canceled,  and 
retomed  to  the,  defendant ;  that  the  officers  of 
said  bank,  under  instructions  of  the  bank  ex- 
aminer, stated  to  the  defendant  that  they  must 
have  a  new  loan  to  be  secured  as  an  original 
transaction,  and  that  the  bank  would  not  make 
any  extension  of  old  notes.  •  ♦  •  The  de- 
fendant was  told  at  the  time  of  making  the  new 
note  that  it  was  understood  that  it  was  a  new 
loan  and  that  be  could  have  money  to  pay  the 
old  note.  •  *  *  The  bank  made  no  renewals 
whatever.**  . 

[B]  In  this  case  there  was  no  express 
agreement  that  the  execution  of  the  note  for 
$3,500  by  Mason  should  be  deemed  payment 
of  the  todebtedness  represented  by  the  old 
notes,  nor  Is  there  any  evidence  from  which 


.iRvported  la  tall  In  tb*  Paelflo  Reporter;  re- 
ported as  «  memoraodnm  decision  without  oploton 
fa  122  Cal.  xvlU. 


such  Intention  can  be  Inferred.  The  Question, 
however,  of  whether  the  giving  of  a  new  note 
In  renewal  of  another  note  Is  paym«it  of  the 
debt  represented  by  the  old  note  Is  not  o£ 
controlling  Importance  In  this  case,  as  coun- 
sel for  appellant  seems  to  contend.  The  con- 
tract under  which  the  note  In  qnestlon  was 
held  by  plaintiff  as  collateral  security  pro- 
vided tbat  the  note  was  "pieced  and  de- 
posited *  *  *  as  c<^teral  security  for 
the  paymrat  of  *  *  *  all  iffesrat  and  fu- 
ture demands  •  •  *  now  or  hereafter 
cwtracted,"  etc  Counsel  tor  appdllant  also 
cites  Woodsum  v.  Cole,  68  Cal.  142,  10  Pac. 
331 ;  Chase  v.  Whltmore.  68  Gal.  545^  9  Pac 
942.  In  each  of  tbese  cases  the  note  was 
transferred  after  maturity  and  the  rights 
of  the  transferees  were  acquired  after  ma- 
turity. Moreover,  in  the  case  last  referred 
to  fraud  of  the  rankest  (diaractOT  was  an  im- 
portant element  In  the  case.  In  the  case  at 
bar  appellant  abandcmed  the  defense  based 
on  fraud.  His  counsel  In  the  brief  fll^  In 
support  of  the  petition  claims  tbat  he  is  put 
in  a  false  or  untrue  light  because  of  the  ref- 
erence made  in  the  foregoing  opinion  to  that 
issue.  Were  It  not  that  the  element  of  fraud 
In  Chase  V.  Whltmore  Is  one  of  the  features 
of  that  case  that  distinguishes  it  from  the 
case  at  bar,  we  would  be  impelled  to  mod- 
1^  the  opinion  by  eliminating  therefrom  the 
reference  made  to  that  issue,  as  appellant  In 
his  petition  for  a  rehearing  expressly  aban- 
dons it.  By  eliminating  or  abandoning  the 
allegations  of  fraud  in  the  answer,  the  de- 
fense on  the  merits,  in  the  ta.ce  of  the  undis- 
puted facts,  is  frivolous  and  entirely  with- 
out merit. 

For  the  reasons  stated,  tbe  petition  for  a 

rehearing  is  denied. 

FBICK,  O.  J.,  and  CORFMAN,  THUH- 
MAN.  and  GIDEON,  JJ.,  concur. 


McLEIAN  v.  BUBGINGER. 


(100  Wuh.  670) 
(No.  14447.) 


(Supreme  Court  of  Washington.   March  15, 
1918.) 

1.  HuSBANn  AND  WiFB  «»2e8 (2)— COMMUNI- 
TY Debts— Loans. 

Where  notes  were  given  by  husband  for 
loans  made  for  benefit  in  communityt  the  com- 
munity was  liable  therefor. 

2.  Husband  and  Wife  «=>270(10)~Notes— 
Joint  JoDGMBHT—CoicMUNriT— Divorce. 

Where  husband  during  existence  of  relation 
gave  notes  for  loans  made  for  beaeSt  of  com- 
munity, and  after  divorce  a  joint  judgment  was 
rendered  against  the  former  spouses  in  action 
thereon,  the  judgment  was  erroneous,  as  neither 
the  wife  personally,  nor  her  separate  estate,  is 
liable  for  community  debts  ffltlwr  before  or  aft- 
er divorce. 

3.  Husband  and  Wife  ®=»268(S)— Coinnna- 
TT  Debts— La  ABILITY  of  Wife. 

Neither  the  wife  personally  nor  her  separate 
estate  is  liable  for  payment  of  community  debts 
contracted  by  the  husband. 


^=»For  other  MBes  sm  same  topic  and  KBT-NX7UBBR  la  al!  Ke7-Numbmd  Dlgetta  u0  Ind«XM  . 
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4.  Husband  and  Wifb  <S=»268(2)— Comitdni- 
TT  Dkbtb— Effxct  of  Divobcb.' 
On  diMolutioD  ot  commooity  by  divorce,  the 
common  property,  unless  disposed  of  by  tbe  de- 
cree, passes  to  the  former  spoases  aa  tenants  in 
common,  subject  to  commonity  debta,  bat  tbe 
wife  personally,  or  ber  separate  estate.  wouM 
not  be  liable  for  community  debts  contracted 
by  tbe  husband. 

Departing  1.  Appeal  from  Superior 
Court,  King  County;  J.  T.  Ronald,  Judge. 

Action  on  notes  by  G.  E.  McLean  against 
Patrick  O'Toole  and  Bertha  Burglnger,  his 
former  wife.  From  a  Joint  Judgment  against 
the  defendants,  Bertha  Burglnger  ai^teals. 
RcTcrsed,  with  directions. 

Walter  B.  Allen,  of  Seattle,  for  appellant. 
Eugene  A.  Childe,  of  Seattle,  for  respondent. 

WEBSTER,  J,  This  action  was  brought 
by  respondeot  to  recover  a  judgment  against 
Patrick  O'Toole  and  the  appellant,  hia  for- 
mer wife,  for  the  amount  of  four  certain 
promissory  notes  executed  by  the  husband 
alone  during  the  existence  of  thB  marriage 
relation  whidi*  was  thereafter  and  before  the 
commencement  of  this  action  dissolved  by 
decree  of  divorce.  The  cause  was  tried  before 
the  court  without  a  Jury  and  findings  made 
In  plaintiff's  favor  upon  which  the  court  ren- 
dered a  Joint  Judgment  against  both  defend- 
ants and  a  several  judgment  against  defend- 
ant Patrick  O'Toole.  The  defendant  Bertha 
Burglnger  has  appealed,  assigning  as  error 
the  finding  that  the  debts  evidenced  by  the 
notes  were  community  obligations  and  tbe 
entry  of  the  joint  Judgment 

II]  From  the  record  It  appears  that  the 
notes  were  given  for  loans  made  by  respond- 
ent to  Patrick  O'Toole  for  the  benefit  of  the 
oonmmnlty.  There  was  no  evidence  to  tbe 
contrary.  Tbe  finding,  therefore,  that  the 
notes  were  community  obligations  was  the 
only  one  tbe  court  could  make. 

[t1  The  second  assignment  of  error  Is  well 
tak^  The  judgment  as  rendered  was  a 
j(Aat  judgment  against  appellant  and  her  for- 
mer busbaud,  ^trt<^  OToole,  and  as  such 
coDid  be  satisfied  out  of  tbe  separate  proper- 
ty ot  either  of  them.  23  Cyc.  U03 ;  15  R. 

a  Up.  8(H. 

[S,  4]  It  Is  w^  settled  In  tbls  state  that  nei- 
ther tba  wlfb  pKSonally  nor  her  s^>arate 
estate  Is  liable  for  the  payment  of  com- 
munity debts  contracted  by  the  husband. 
Upon  tbe  dlsscdutlon  of  the  community  by 
dlTorce  tbe  common  property  awarded  to 
tbe  parties  is  anbject  to  tbe  payment  of  com- 
munity debts.  If  not  disposed  of  by  the  ^ 
cree^  tbe  conmum  property  passes  to  the  for^ 
mer  spoases  as  tenants  in  common,  likewise 
subject  to  tbe  satisfaction  of  community  ob- 
VgattooB.    In  D^tber  evuit,  however,  does 


the  divorced  wife  or  her  separate  estate  be- 
come liable  for  community  obligations  con- 
ti^cted  solely  by  the  husband.  Such  obliga- 
tions must  thereafter  be  satisfied  out  of  the 
same  property  or  fund  against  whl<di  the 
creditor  W(.uld  have  had  the  right  to  proceed 
during  the  existence  of  the  community. 
Judge  Balllnger  in  his  work  on  community 
property,  at  section  1^0,  states  tbe  rale  In 
this  language: 

"As  heretofore  stated,  tbe  debts  of  the  com- 
munity  are  likewise  the  husband's  debts.  Alt 
debts  contracted  by  blm  he  Is  liable  to  pay,  not 
only  from  tbe  comaiunity  estate,  but  also  from 
hia  separate  property,  and  is  subject  to  be  sued 
therefor  both  before  and  after  the  dissolution  of 
the  community.  These  debts  are  his  debts,  but 
are  not  ordinarily  tbe  debts  of  the  wife,  except 
in  the  sense  that  her  interest  in  the  community 
is  burdened  with  the  liability  for  their  payment. 
*  *  *  The  separate  estate  of  a  wife  by  mere 
operation  of  law  can  never  be  made  liable  for 
community  debts,  while  both  the  community 
estate  and  tbe  separate  estate  of  the  husband 
will  be  liable  for  any  debt  he  may  contract." 

In  Anderson  t.  Bnrgoyne,  60  Wash.  511, 

111  Pac.  777.  Judge  Rudkln  said: 

"It  is  not  seriously  contended  on  tUs  appeal, 
nor  could  it  be  successfully  contended,  that  the 
orifcinai  judgment  against  the  wife  was  author- 
ized or  proper,  for  in  an  action  on  a  promis- 
sory note  executed  by  the  husband  alone  the 
utmost  relief  the  plaintiff  is  entitled  to,  as 
aftainst  the  wife,  is  a  judgment  establishing  tbe 
community  character  of  the  indebtedness," 

To  the  same  effect  are  the  following: 
Clough  V.  Monro,  86  Wash.  507,  150  Pac. 
1190;  Bimrose  v.  Matthews,  78  Wash.  32, 
138  Pac.  319;  Bird  v.  Steele,  74  Wash.  68, 
132  Paa  724 ;  White  v.  Ratllff,  61  Wash.  383, 

112  Pac.  502;  Philips  &  Co.  v.  Langlow,  55 
Wash.  385,  104  Pac.  610;  Preundt  v.  Hahn, 
28  Wash.  117,  68  I^c.  184;  Goodfellow  v. 
Le  May,  15  Wash.  684,  47  Pac.  25;  Sweet, 
Demster  &  Co.  v.  DUlon,  13  Wash.  521,  43 
Pac  837 ;  Ambrose  v.  Moore,  46  Wash.  463, 
90  Pac.  688,  11  L.  R.  A.  (N.  S.)  1103;  McKay 
on  Community  Property,  {  413. 

The  Judgment  appealed  fr<Hn,  so  far  as  It 
aflfecto  tbe  appellant  Bertha  Burglnger,  Is 
reversed,  and  the  cause  remanded  wltb  di- 
rections to  enter  a  Judgment  adjudicating 
the  cmnmunlty  character  of  the  indebtedness, 
and  providing  that  the  joint  and  several 
judgment  rendered  against  tbe  defendant 
Patrick  O'Toole  may  be  satisfied  out  of  any 
common  property  owned  by  him  and  appel- 
lant, and  which  constituted  community  prop- 
erty priOT  to  the  dissolution  of  the  marriage, 
and  also  out  of  aucb  of  the  community  pn^ 
erty,  if  any,  as  was  awarded  the  former 
spouses,  or  eltba  ot  tbem,  by  the  divorce  de* 
cree,  wblcfb  is  otherwise  subject  to  execution. 

JSULLS,  a  J.,  and  FUUiSaElTON,  UAIN, 
and  PARKER,  JJ.,  concur. 
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(100  malL  CM) 
lOLLBDEt  T.  AMERICAN  UNITABIAN 
ASS'N.    (No.  14384.) 
(Stmreme  Court  of  Washingt<m.    March  15, 

1.  COVENANTB    <9=S>40  —  RKSTBICTIONS  —  CON- 
STRUCTION. .  .  .  ..  „ 

Words  in  a  deed  of  conveyance,  restricting 
tbe  use  of  property  by  the  grantee,  are  to  be 
construed  strictly  against  grantor  and  those 
claiming  benefit  of  restriction,  and  wiU  not  ne 
extended  beyond  clear  meaning  of  language  so 
used. 

2.  COVEKANTB  ©=>103{2)— RESTBICTIONS— 

"Pobch"— Entbance  Gaox. 
Under  a  restrictive  covenant,  prohibiting 
the  construction  of  the  outer  line  of  ajiy 
"porch"  closer  than  25  feet  to  inner  line  ol 
sidewalk,  an  entrance  gate,  built  at  street  en- 
trance to  church  grpunds,  the  church  building 
being  53  feet  back  from  the  sidewalk  line,  is 
not  a  "porch,"  which  is  always  a  part  of  the 
building  proper. 

[Ed.  Note.—For  other  definitions,  see  jVords 
and  Phrases,  l^irst  and  Second  Series,  Porch.] 
3.  Covenants  «S=>103(2)  —  RESTElcnoNS  — 

Stbuctures— Entrance  Gate. 
An  entrance  gate  to  church  grounds,  Uie 
church  being  more  than  double  the  reguired  dis- 
tance back  from  street  line,  is  not  violaUvo  ol 
a  restrictive  covenant  against  erecUon  ot  a 
building  within  2B  feet  of  street  line,  even  con- 
ceding that  it  was  intent  of  parties,  collected 
from  entire  conveyance  and  attendant  circum- 
Btances.  to  have  unobstructed  view  and  aiEord 
space  for  lawns  as  an  embellishment. 

Department  1.  Appeal  from  Superior 
Court,  King  County;  John  S.  Jurey,  Judge. 

AcUon  by  George  Miller  against  the  Amer- 
ican Unitarian  AasodaUon.  From  a  judg- 
ment of  dismissal  entered  after  refusal  of 
plaintiff  to  plead  over  after  demnrrer  sus- 
tained, plaintiff  appeals.  Affirmed. 

Howard  O.  Durli  and  V.  A.  Montgomeiy. 
both  of  Seattle,  for  appellant.  Wm,  H.  Gor- 
ham,  of  Seattle,  for  respondent" 


value  than  $- 


PULIJilBTON,  J.  The  appellant  and  the 
American  Unitarian  Association  are  each  the 
owners  of  lots  in  the  University  Park  addi- 
tion to  the  city  of  Seattle,  their  titles  being 
deraigned  from  a  common  source  under  cer- 
tain huUding  restrictions  declared  to  be  cov- 
enants running  with  the  land.  The  covenant 
is  expressed  in  the  deeds  of  each  In  the  fol- 
lowing terms: 

"To  have  and  to  hold  said  premises  _  •  *  " 
to  said  second  party,  his  heirs  and  assigns  for- 
ever subject  to  the  following  covenant^,  bmita- 
iions  and  restrictions:  That  said  second  party 
bis  heirs  and  aBsigns  wiU  not  for  a  Penod  of 
twenty  years  after  date  hereof,  erect  or  mam- 
tain  or  sufEer  to  be  erected  or  maintamed  on 
said  premises  any  flat,  apartment,  store,  busi- 
ness, or  manufacturing  building,  or  to  allow  any 
building  erected,  either  m  whirte  or  m  part,  to 
be  used  for  business  or  manufacturing  purpos- 
es; nor  erect  or  maintain  or  cause  or  permit  to 
be  erected  or  maintained  or  permit  any  building 
erected  to  he  used  for  the  sale  or  traffic  in  in- 
toxicating liquors  or  for  any  othw  dangerous, 
vexatious  or  offensive  purpose  or  establishment 
whatever.  That  neither  said  second  party  his 
heirs  or  assigns  will  erect  or  sufifer  to  be  erected 
OD  any  part  of  said  premises  a  dwelling  oi  less 


(Wash, 

V —  ■  nor  less  than  two  attxiea 

high.  Nor  shall  the  outer  or  front  lino  <rf  any 
porch  be  constructed  closer  than  25  feet  to  the 
inner  line  of  the  sidewalk  in  front  of  said  lot, 
nor  any  tmrn  or  stable,  except  as  is  appurte- 
nant to  a  private  residence,  which  stable  or  barn, 
if  erected,  shall  stand  at  least  60  feet  from 
the  outer  or  street  front;  nor  erect  more  than 
one  residence  on  a  single  lot,  nor  erect  any 
building  across  any  lot;  all  the  foregoing  con- 
ditions, covenants  agreements  and  restnctiona 
shall  be  deemed  covenants  running  with  tbe 
land  and  binding  upon  said  second  party*  his 
heirs,  assigns  and  personal  representatives." 

The  respondent  erected  a  church  building 
on  the  back  of  Ita  lots  8<»ne  53  feet  distant 
from  the  street  line;  but  at  the  street  en- 
trance to  the  grounds,  within  3  feet  of  the 
Inner  sidewalk  line,  it  erected  a  sort  of  open 
gate  from  which  a  wooden  walk  led  to  the 
church  building.  This  structure  was  com- 
posed of  two  high  concrete  bases  which  suiv 
ported  four  wooden  columns  on  which  rested 
a  shingled  roof  presenting  a  square  expanse 
on  each  side  of  about  six  feet  The  struc- 
ture occupied  a  horizontal  plane  surface  12 
by  6^,  feet  the  12-foot  extensl<m  fronting 
the  street  The  appellant  brought  an  action 
to  abate  and  remove  the  structure  and  to 
enjoin  its.  continuance.  The  respondent  de- 
murred on  the  ground  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  which  demurrer  was  sustain- 
ed 1^  the  court.  The  appellant  having  elect- 
ed to  stand  on  Its  complaint.  Judgment  on 
the  demurrer  was  rendered  against  him  dis- 
missing the  action.  Error  is  assigned  upon 
the  sustaining  of  the  demurrer  and  the  dis- 
missal of  the  action. 

[1, 1]  The  question  of  law  raised  by  the  de- 
murrer Is  whether  the  erection  of  the  struc- 
ture complained  of  violates  any  of  the  re- 
strictions contained  in  the  deed.  The  rule 
for  the  construction  of  this  'class  of  cove- 
nants has  been  announced  by  this  court  In 
the  case  of  Jones  v.  WlUlams,  56  Wash.  588, 
106  Pac  166,  as  follows: 

It  seems  to  be  well-settled  law  that  words  in 
a  deed  of  conveyance,  restricting  the  use  of  the 
property  by  the  grantee,  are  to  be  construed 
strict^  against  tiie  grantor  and  those  claiming 
the  benefit  of  such  restrictions,  and  will  not  be 
extended  beyond  the  clear  meaning  ot  the  lan- 
guage BO  used." 

No  question  Is  raised  as  to  the  right  of  the 
ai^llant  to  prosecute  this  character  of  ac- 
tion. The  only  Issue  Involved  is  whether  the 
gate  erected  by  respondent  comes  within  the 
covenant: 

"Nor  shall  the  outer  or  front  Ihie  of  any  porch 
bo  constructed  closer  than  25  feet  to  the  inner 
line  of  the  sidewalk  hi  front  of  said  lot" 

We  think  tt  clear  that  the  modem  accepta- 
tion and  understanding  as  to  the  meaidx^  oC 
the  term  "porch"  is  that  It  Is  an  attachment, 
either  covered  or  uncovered,  to  a  building; 
and  commonly  used  for  an  entrance  to  the 
main  building  or  as  a  loni^^ng  or  decora- 
tive feature  of  It  The  term  Is  d^ed  in 
the  Century  Dictionary  as: 


~^For  ulher  casw  bm  same  topic  and  KET-NiniBBB  la  all  Key-Nuioberrt  DlgWu  aoA  IndnM 
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"An  exterior  appendage  to  a  building,  forming 
•  oorered  approach  or  Testitrule  to  a  doorway 
or  ontranoa,  whetiier  Inclosed  or  tminclosed." 

Webster's  International  Dictionary  defines 
thf>  word  as  meanlnf;: 

"A  covered  entrance  to  a  bnUdlng,  commonly 
Inclosed  in  part  and  projecting  oat  from  the 
Djuiii  wall  with  a  separate  roof;  it  may  be 
large  enough  to  serve  as  a  covered  walk." 

In  modern  arcltitecture,  whatever  it  may 
have  been  in  ancient  times,  a  porch  is  al- 
ways part  of  a  building,  and  the  weight  of 
authority  is  that,  where  such  an  appendage 
extends  beyond  the  main  building  Into  terri- 
tory upon  which  there  Is  rf  restriction  against 
the  erection  of  a  dwellihg  house,  the  porch 
falls  within  the  restriction.  In  the  deed  un- 
der which  icspondent  holds  there  is  no  men- 
tl<»i  of  gates  as  prohibited  structures:  and, 
even  allowing  that  the  structure  in  question 
might  be  a  porch  if  it  had  been  attached  to 
tbe  main  building,  the  fact  that  It  is  nearly 
50  feet  distant  from  the  church  building  ut- 
terly excludes  any  assumption  that  it  is  a 
porch.  It  is  In  the  nature  of  a  gate,  though 
more  exactly,  it  seems,  a  monument  marking 
the  entrance  to  the  church  property.  How- 
ever opinions  may  differ  as  to  the  necessity, 
utility,  or  beauty  of  such  a  structure,  the 
position  assumed  by  appellant  would  deprive 
an  owner  of  property  In  that  addition  from 
marking  the  entrance  to  his  gromids  by  rais- 
ing ornamental  posts  or  really  beautiful  stat- 
uary of  the  highest  quality  of  art  Bearing 
In  mind  the  mle  that: 

"Covenants  of  this  character  are  to  be  strict- 
ly construed  against  tho  covenant,  and  there 
mast  be  shown  to  be  a  clear  and  plain  viola- 
tion of  them  to  justifjr  the  interposition  of  a 
court  of  equity  to  restrain"  (McDonald  t.  Spang, 
105  N.  T.  Supp.  617) 

— we  must  hold  "that  an  entrance  gate  to  the 
grounds  is  not  included  within  the  restric- 
tive covenant. 

[3]  Bat  the  appellant  carries  his  argument 
beyond  specific  and  literal  expressions  in  the 
covenant,  and  contends  that  the  rule  for  con- 
struction of  such  'covenants  Is  that  "the  in- 
tention of  the  parties  as  collected  from  the 
entire  conveyance  and  -the  circumstances  at- 
tending its  execution"  is  a  matter  for  con- 
sideration. In  other  words,  the  contention 
is  that  the  evident  purpose  of  the  covenant 
was  that  no  structure  of  any  kind  should 
occupy  the  lot  within  25  feet  of  the  inner 
sidewalk  line.  In  support  of  this  position 
the  appellant  presents  several  decisions  of 
other  courts.  In  Hyman  v.  Tash  (N.  J,  Ch.) 
71  AtL  742,  under  a  covenant  forbidding  the 
eretrtion  of  a  dwelling  within  15  feet  of  the 
street  line,  it  was  held  that  the  erection  of 
a  store  building  on  the  street  lino  was  pro- 
hibited. In  Sanders  v.  Dixon,  114  Mo.  App. 
229,  89  S.  W.  677,  where  the  covenant  was 
tb&t  not  more  than  one  dwelling  should  be 
erected  on  each  lot,  it  was  held  that  a  build- 
ing for  dwelling  purposes  which  was  divided 
Into  four  flats  was  a  violation  of  the  restric- 
tion. In  Godfrey  v.  Hampton,  148  Mo.  App. 
167, 127  S.  W.  826,  it  was  held  that  a  cove- 


nant against  the  erection  of  buildings  "of 
the  character  known  as  flats  or  tenem«it 
houses"  forbade  the  remodeling  of  a  house 
for  occupancy  of  two  families,  one  on  each 
floor.  In  Buck  v.  Adams,  45  N.  J.  Eq.  552, 
17  Atl.  961,  the  covenant  required  the  enter 
projections  of  every  building  to  be  set  back 
at  least  30  feet  from  the  street  line,  and  this 
was  construed  as  excluding  the  erection  of 
any  character  ot  building  within  that  space. 
In  Bagnall  v.  Da  vies,  140  Mass.  76,  2  N.  E. 
786,  the  restriction  was  that  no  building 
should  be  erected  within  20  feet  of  the  street, 
and  it  was  held  that  a  piazza  and  dormer 
window  which  were  parts  of  the  building  and 
projected  Into  the  forbidden  space  were  a  vio- 
lation of  the  covenant  The  same  construc- 
tion was  given  in  Reardon  t.  Murphy,  163 
Mass.  501,  40  N.  E.  854,  where  the  piazza,  of 
a  house  was  within  the  restricted  area,  and 
the  covenant  provided  that  "no  building" 
shall  be  placed  at  a  less  distance  than  20 
feet  from  the  street  line.  As  we  gather  tbe 
purport  of  these  decisions,  the  only  one  which 
applies  the  restrictive  covenant  beyond  the 
express  terms  employed  Is  the  case  of  Ilyman 
T.  Tash,  supra.  Inasmuch  as  that  decision 
is  In  direct  conflict  with  our  own  holding 
In  Jones  v.  Wlllams,  56  Wash.  588,  106  Pac. 
166.  and  with  the  welgjit  of  authority  Ih  oth- 
er jurisdictions,  we  would  not  be  inclined  to 
follow  it,  even  If  It  were  based  upon  a  state 
of  facts  corresponding  to  those  of  the  instant 
case.  A  decision  at  odds  with  Sanders 
Dixon,  supra,  will  be  fbund  In  Hntchlnsm 
T.  Ulrlch,  145  lU.  886,  84  N.  E.  656.  21  L.  B. 
A.  391,  where  a  restriction  that  "only  a  sin- 
gle dwelling  to  to  be  constructed  or  placed 
upon  each  fifty-foot  lot"  was  held  not  to  pre- 
vent UiB  building  of  a  flat  or  apartment 
house  to  be  occupied  by  more  than  one  fam- 
ily. We  think  tbe  construction  adopted  In 
the  Sanders  Case  is  more  In  accord  with 
reason  than  la  tbe  case  which  It  oi^ses. 

The  decisions  are  practically  unanimous 
In  holding  that  steps  leading  to  a  building 
are  not  such  a  part  of  It  as  to  be  prohibited 
by  a  building  line  restriction.  See  Meaney 
V.  Stork,  80  N.  J.  Eq.  60,  S3  AtL  492;  Id.,  81 
N.  J.  Eq.  210.  86  Ati.  898;  Adams  Howell, 
68  Misc.  Bep.  435.  108  N.  Y.  Supp.  945;  Al- 
derson  v.  Cutting,  163  OaL  503. 126  Pac.  167, 
Ann.  Cas.  1914A,  1 ;  Ogontz  Land,  etc.,  Co.  v. 
Johnson,  168  Pa.  178,  31  AtL  1008;  Elrkpat- 
rlck  V.  Peshlne,  24  N.  J.  Eq.  206. 

It  seems  to  us  that  an  eaatrance  gate  to 
grounds  would  be  no  more  violative  of  a 
restriction  against  the  erection  <a  a  building 
within  a  certain  distance  of  the  street  line 
than  would  be  the  placing  of  steps  to  the 
building  within  tbe  limits  of  a  restricted 
space.  Conceding  that  the  object  of  the 
covenant  in  the  case  at  bar  was  the  estab- 
lishment of  an  open  si>ace  in  front  of  all  the 
buildings  with  the  object  of  afFording  a  more 
extended  view  and  providing  for  lawns  aa 
an  embeljiahment,  audi  an  Intent  of  the  core- 
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nant  Is  not  violated  by  the  stractnre  In  ques- 
tion. Hie  space  for  ttae  lawn  atlU  exists, 
and  the  view  renins  nnobstrncted  in  all 
material  respects.  We  think  the  reascmlns 
of  the  court  in  Ueaney  t.  Stork,  supra,  la 
pertinent  here.  In  that  case  stt^s  had  been 
bollt  within  a  10-foot  space  required  by  the 
deed  to  be  kept  *'open  and  unincumbered,  ex- 
cept tliat  light,  opm  fences,  not  more  than 
six  feet  in  h^ht,  may  be  boilt  to  inclose 
said  strip  as  a  courtyard,  if  so  desired." 
The  court  said: 

'*i  incline  to  the  opinion  that  the  obvioua  pur- 
pose of  the  coTesaot  was  to  have  in  front  of 
each  bouse  a  strip  of  land  10  feet  wide  across 
which  the  vision  of  the  neighbors  would  be  un- 
obstructed, and  that  the  prc^ibition  was  against 
the  erection  of  anything  upon  or  within  the 
said  10  feet  which  would  prevent  free  observa- 
tion across  it.  Read  in  Uiia  way  the  restric- 
tion is  entirely  reasonable;  the  obvious  purpose 
^f  it  is  served,  and  the  owner  of  each  lot  is 
not  deprived  unreasonably  of  a  perfectly  prop- 
er use  of  his  property.  Read  in  the  broad  way 
that  the  complaina&te  insist  it  should  be  read, 
giving  the  most  extreme  mnaning  to  each  word 
of  which  each  word  is  capable,  the  said  strip  of 
land  would  have  to  be  left  absolutely  unimprov- 
ed in  any  way,  because  aoything  placed  upon 
it  which  nature  had  not  placed  there  would  then 
incumber  it,'  in  the  broadest  sense  of  the  word, 
and  this  is  so  entirely  unreasonaUe  that  we  dis- 
card it  and  search  for  the  more  reasonable  con- 
Btrucfion." 

The  foregoing  decision  accords  with  appel- 
lant's theory  that  the  obvious  purpose  of 
the  covenant  should  be  looked  to,  but  reach- 
es a  conclusion  that  the  invasion  of  the  re- 
stricted area  by  structures  which  do  not 
substantially  affect  the  outlook  is  not  prohib- 
ited, lu  the  instant  case  the  church  build- 
ing Is  set  back  from  the  street  more  than 
double  the  required  distance,  affording  abun- 
dance of  outlook  to  the  neighbors,  which  is 
broken  only  by  an  entrance  gate  at  the 
street  line,  which  interferes  very  little  with 
the  view,  In  fact  less  than  would  a  cohimon 
ornamental  tree  set  at  the  same  place.  We 
are  satlefied  that  the  structure  is  a  violation 
of  neither  the  express  words  of  the  cove- 
nant nor  of  any  apparent  purpose  dedudble 
as  the  obvious  intent  of  the  covenant 

The  Jndgmoit  is  affirmed. 

ELLIS,  O.  J.,  and  PARKER.  MAIN,  and 
WEBSTER,  JJ.,  concur. 


(100  Wasb.  62S) 

OORERELL  v.  POE  et  al.   (No.  14460.) 

(Supr^e  Court  of  Washington.  March  22, 
1918.) 

1.  MOBTOAGBS  «s»273  —  Liabujtt  or  Mobt- 
OAOOB  on  Tbansfbr  of  Pbopbbtt. 
Where  a  mortgagor  conveyed  the  premises, 
covenanting  that  he  would  pay  the  mortgage 
tlkeretofore  given,  and  the  mortgagee  believing 
that  extension  was  requested,  by  the  mortgagor 
on  request  of  one  who  had  previously  acted  as 
the  morCgagor'a  agent,  extended  the  mortgage, 
there  was  no  valid  exteoaion  which  would  dis- 
cfaaige  the  mortgagor  from  his  primary  liabili- 
ty tm  the  theory  that  by  his  conveyance  he  had 


become  only  a  surety  fin  tibe  payment  of  the 
mortgage  debt,  for  his  covenant  to  diadwrge  the 
incumbrance  showed  tliat  he  was  «tiU  primarily 
Uable. 

2L  MoBTOAOKs  «=>4G8  — Saxx  of  PBHoaia  — 
AsBuicPTioN  OF  Debt— Evidence. 
In  an  action  to  foreclose  a  mortgage,  evi- 
dence held  to  show  that  remote  grantees  aaanni- 
ed  payment  of  the  mortgage,  notwithstanding 
that  ueir  grantor,  who  took  Immediately  from 
the  mortgagor,  liad  not  assumed  payment. 
3.  MoBTOAGEs  <8=3291  —  Sale  of  Pbekisks  — 
Assumption  of  Debt. 
Grantees  of  one  to  whom  mor^aged  premis- 
es had  been  conveyed  under  covenant  oy  the 
mortgagor  to  discharge  the  incumbrance,  having 
covenanted  with  ttfeir  grantor  to  assume  the 
mortgage,  are  liable,  deficiency  having  result- 
ed on  foreclosure  to  tlie  mortgagee,  notwith- 
standing their  covenant  to  assume  the  mortgage 
was  with  their  own  grantor,  who  was  in  no  way 
liable. 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County;  W.  O.  Chapman, 
Judge. 

Action  by  Harriet  E.  Corkrell  against 
James  F.  Poe  and  George  B.  Burke  and 
wife.  From  a  Judgment  for  plalntUf,  defend- 
ants appeal.  Affirmed. 

Williamson,  Williamson  &  Freeman,  M.  J. 
Gordon,  and  Wesley  Lloyd,  all  of  Tacoma, 
for  appellants.  E.  D.  Hodge,  of  Tacoma,  for 
respondent 

HOLCOMB,  J.  Respondent  sued  to  fore- 
close a  mortgage  given  by  appellant  Foe  upon 
44  lots  In  Tacoma  on  December  15,  1909,  for 
the  sum  of  $2,500,  with  interest  as  stipulat- 
ed remaining  unpaid,  and  for  deflt^ency 
judgment  against  appellant  Poe  and  appel- 
lants Burke  and  wife,  who  are  subsequent 
and  remote  grantees  of  Poe. 

[1]  1.  On  December  27,  1909,  Poe  sold  and 
conveyed  the  mortgaged  premises  to  the  Rob- 
ert Wiogate  Estate,  a  corporation,  aud  cov- 
enanted in  his  deed  that  he  would  assume 
and  pay  the  mortgage  theretofore  given  by 
him  to  respondent  On  August  6,  1915,  the 
Robert  Wlngate  Estate  Sold  and  conveyed 
the  mortgaged  premises  to  appellant  Burke, 
with  general  covenants  of  warranty.  The 
deed  did  not  contain  an  agreement  made  be- 
tween Burke  and  his  grantor,  the  Wlngate 
Estate,  that  the  covenant  of  warranty  should 
apply  as  against  the  mortgage,  and  thereaft- 
er, in  order  to  cover  that  matter  at  the  re- 
guest  of  an  agent  of  the  Wlngate  Estate, 
Burke,  on  August  28,  1914,  executed  an  in- 
strument prepared  by  the  agent,  reciting  that, 
for  the  purpose  of  correcting  the  deed  to  him 
and  for  the  further  consideration  of  one 
dollar,  "the  said  George  B.  Burke  hereby  as- 
sumes and  agrees  to  pay  the  mortgage."  In 
her  complaint  respondent  alleged  that  subse- 
quent to  the  executi<m  and  delivery  of  the 
mortgage  on  or  about  December  15,  1913» 
she  and  appellant  Poe  agreed  upon  an  ex- 
tension of  the  time  of  payment  of  the  note 
and  mortage  to  December  15,  1016,  subject 
to  ttie  terms  and  conditions  theraof,  ^a. 
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This  allegation  appellant  Poe  denied  In  his  i 
answer,  and  at  the  trial  contended  that  the 
extension  made  by  respondent  was  not  made 
to  and  with  him,  but  to  and  with  the  Robert  | 
Wlngate  Estate,  the  then  record  owner  of  the ; 
premises,  and  that  sutfh  extension  of  the 
mortgage  operated  In  law  to  release  appel- 
lant Poe  from  any  further  liability  there- 
under. As  to  the  extension  the  court  found 
that  it  was  not  a  valid  extension  of  the  mort- 
gage, and  therefore  rendered  judgment  for 
the  defldency  against  appellant  Poe.  Re- 
spondent testified  that,  at  the  time  the  ex- 
tension was  made,  the  request  therefor  was 
made  by  Opie  &  Co.,  who  had  always  sent 
the  interest  on  the  mortgage  from  the  time 
that  the  premises  were  mortgaged  by  Poe, 
and  she  supposed  that  Opie  &  Co.  acted  for 
Poe :  that  when  the  request  for  an  extension 
of  time  was  made  she  believed  that  it  was 
made  on  behalf  of  Poe,  and  that  in  granting 
it  she  granted  it  to  Poe.  The  Instrument 
sent  her  for  execution  to  extend  the  time  of 
the  notes  and  mortgage  did  not  disclose  the 
name  of  the  grantee  to  whom  the  extension 
was  granted,  but  provided  as  follows: 

"This  is  an  extension  of  the  above  mortgage 
until  the  15th  day  of  December,  1916.  interest 
to  be  paid  semiannually  and  all  conditions  of 
tbe  mortgage  as  recorded  above  to  be  complied 
with  by  the  mortgagor." 

Poe  was  certainly  tbe  mortgagor.  But 
appellant  Poe  contends  that,  since  the  deed 
from  bim  to  Wlngate  Estate,  made  12  days 
after  the  mortgage  by  Poe  to  respondent,  was 
duly  flled  of  record,  and  that  the  statute 
(Rem.  &  Bal.  Code,  S  S781)  provides  that 
deeds  so  flled  shall  be  notice  to  all  the  world, 
therefore  respondent  was  bound  to  take  no- 
tice, even  though  notice  was  constructive  on- 
ly, that  Poe  had  conveyed  the  land  to  the 
Wlngate  i:state,  and  that  any  extension  of 
the  mortgage  upon  the  premises  was  neces- 
sarily granted  to  the  Wlngate  Estate.  This, 
however,  does  not  take  Into  consideration 
the  express  terms  of  the  deed  of  Poe  to  the 
Wlngate  Estate,  which  contained  the  express 
covenant  that  he  still  assumed  and  agreed 
to  pay  the  mortgage.  The  Wlngate  Estate 
did  not  take  his  place  as  mortgagor,  and  be 
did  not  stand  In  the  comparable  relation  of 
a  surety  for  his  grantee  as  most  of  the  au- 
thorities consider  such  situation.  If  respond- 
ent took  notice  of  the  deed  as  recorded,  she 
at  tbe  same  time  took  notice  that  Poe  was 
stin  the  only  mortgagor,  qnd  bound  himself 
anew  to  satisfy  tbe  debt  and  mortgage.  Re- 
spondent had  no  actual  notice  of  the  trans- 
fer of  the  premises  from  Poe  to  another 
grantee  until  1916,  when  it  had  been  con- 
veyed to  appellant  Burke.  Therefore  under 
the  notice  of  record  by  the  deed  to  the  Wln- 
gate Estate  that  Poe  still  assumed  the  mort- 
gage and  her  belief  that  the  extension  was 
asked  In  behalf  of  Poe,  when  the  extension 
was  granted.  If  It  was  not  in  fact  granted  to 
Poe,  it  was  not  a  valid  extension,  and  the 
court  was  right  In  thus  dealing  with  the 
owtentlDn  of  appellant  Poe.    Hla  position 


I  had  to  be  like  that  of  a  surety,  for  his  gran- 
tee, who  assumed  his  primary  obligation  In 
order  to  be  released  by  a  valid  extension  ot 
I  tbe  mortgage  to  bis  grantee  unauthorized  by 
\  him.  He  would  therefore  still  be  personally 
liable  upon  the  notes  and  mortgage,  and  the 
deficiency  judgment  against  him  was  proper. 

[2^  2.  Appellants  Burke  contend:  (1)  That 
they  did  not  assume  and  agree  to  pay 
the  mortgage;  and  (2)  that  had  they  as- 
sumed and  agreed  to  pay  the  mortgage, 
in  view  of  the  fact  that  the  Wlngate 
Estate,  their  Immediate  grantor,  was  not 
liable  to  a  deficiency  Judgment,  and  had 
not  assumed  and  agreed  to  pay  tbe  mortgage, 
they  would  not  be  liable  to  a  deficiency  Judg- 
ment 

As  to  the  first  of  these  contentions  the 
court  found  that  they  did  assume  and  agree 
to  pay  the  mortgage.  This  finding  is  sus- 
•  talned  by  the  Instrument  of  record  purport- 
ing to  be  an  instrument  correcting  tbe  deed 
from  the  Wlngate  Estate  to  Burke,  in  which 
he  agreed  in  writing,  on  August  28,  1914, 
that  the  deed  was  incorrect,  and  that  it 
should  have  provided  that  he  assumed  and 
agreed  to  pay  the  mortgage,  and  that  It 
should  be  so  corrected ;  and  by  further  tes- 
timony  on  the  part  ct  the  agent  of  tbe  Win- 
gate  Estate,  although  cwtroverted  by  Bnrfce, 
to  the  effect  that  It  was  agreed  between  the 
Wlngate  Estate  and  Burke  that  he  should  as- 
sume and  agree  to  pay  the  mortgage  on  tbe 
premises.  The  finding  la  thus  amply  sus- 
tained. 

[3]  The  remaining  question  then  to  be  de- 
termined Is,  the  Wlngate  Estate  not  having 
been  liable  for  any  d^ciency  judgment  be- 
cause of  not  having  assumed  and  agreed  to 
pay  the  mortgage,  would  Its  grantee,  the  re- 
mote grantee  of  tiie  mortgagor,  be  liable  to 
a  deficiency  Judgment?  There  Is  a  line  of  de- 
cisions holding  that  the  grantee  of  mortgag- 
ed premises  who  purchases  subject  to  a 
mortgage  which  he  assumes  and  agrees  to 
pay  is  not  liable  for  a  deficiency  arising  on 
foreclosure  unless  his  Immediate  grantor  is 
also  liable,  the  basis  for  which  ruling  Is  tbe 
principle  that,  where  the  grantor  Is  liable 
for  tbe  mortgage  Indebtedness  and  tbe  deed 
under  which  he  conveys  contains  an  assump- 
tion clause,  the  grantee  becomes  the  princi- 
pal debtor  by  virtue  of  the  agreement,  and 
the  grantor  occupies  the  situation  of  a  mere 
surety  for  him  as  to  tbe  payment  of  the 
mortgage  indebtedness,  and,  since  the  gran- 
tor was  not  himself  liable,  the  relation  of 
prlndpal  debtor  and  surety  between  the 
grantor  and  grantee  would  not  exist,  and 
no  deficiency  Judgment  could  be  bad.  miat 
view  is  sustained  by  the  following  principal 
cases:  King  v.  Whitely,  10  Paige  (N.  T.)  466; 
Vrooman  v.  Turner,  69  N.  T.  280,  2!5  Am. 
Rep.  195;  Mount  v.  Van  Ness,  33  N.  J.  Eq. 
262;  Biddle  v.  Pugb,  59  N.  J.  Bq.  480,  45 
AtL  626;  Crowell  v.  Hiosi^tal  of  St.  Barna- 
bas, 27  N.  J.  Dq.  650;  Ward  t.  De  Oca,  120 
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Oal.  102,  52  Paa  130;  T.  M.  C.  A.  t.  Croft, 
84  Or.  lOe.  66  Pac.  439.  75  Am.  St.  Bep. 
66& 

Id  Hicks  T.  Hamilton,  144  ACo.  405,  46  S. 
W.  432,  66  Am.  St.  Rep.  431,  that  principle 
was  also  followed.  But  later  In  Crone  v. 
Stlnde,  156  Mo.  262,  55  S.  W.  863,  56  S.  W. 
907,  the  Hicks  Case  was  expressly  overruled. 
In  tbe  Orone  Case  the  (pinion  declared  that 
the  view  therein  expressed  was  in  line  with 
the  great  weight  of  authority  and  supported 
by  the  better  reasoning.  Some  of  the  eases 
cited  are  put  upon  the  ground  that  a  third 
party  cannot  sue  upon  the  agreement  made 
between  two  other  persons  for  his  benefit 
But  we  have  taken  a  different  view  as  to 
that  matter,  and  In  Gllmore  v.  Skookum 
Box  Factory,  20  Wash.  703,  56  Pac.  934, 
adopted  the  principle  that  the  beneficiary 
of  a  new  promise  made  between  two  other 
parties  for  his  benefit,  creating  a  liability 
on  the  part  of  the  promisor  to  pay  the 
beneficiary  of  the  promise  in  any  event,  and 
irrespective  of  any  debt  due  from  tbe  prom- 
isor to  siK^  benefldary,  can  maintain  such 
action  and  recover. 

In  Dean  v.  Walker,  107  IlL  540,  47  Am. 
Rep.  467,  the  Supreme  Court  of  lUlnois  said 
that  the  New  York  cases  heretofore  men- 
tioned, and  others  following  them,  were  pred- 
icated upon  the  principle  that,  where  the 
grantor  Is  liable  for  the  mortgage  Indebted- 
ness and  the  deed  under  which  he  cwveys 
nrntalns  an  assumption  dans^  the  grantee 
beanneB  the  principal  debtor  by  vlrtae  of 
the  agreement^  and  the  grantor  occaples  tbe 
situation  of  a  mere  surety  for  him  as  to  the 
payment  of  tbe  mortgage  indebtedness.  The 
Supreme  Court  of  lUlnols,  taowev»,  did  not 
approve  of  tbe  appllcatiiHi  of  tbe  prindple 
adopted  by  the  New  Tork  and  otber  courts, 
but  adhered  to  tbe  principle  that,  where  <»e 
person  makes  a  prmnlse  to  another  based 
upon  but  one  consideration  for  the  boieflt 
of  a  third  persixi,  sudi  tibird  person  may 
maintain  an  action  upon  it.  Tbe  Colorado 
Supreme  Court  has  adbered  to  tbe  same 
doctrine  and,  in  Cobb  v.  Flshd.  16  Colo. 
App.  3S4.  62  Pac.  6^,  held  that  there  was 
no  difference,  wbetber  tbe  grantor  la  himself 
obligated  or  not,  as  both  promises  are  based 
upon  a  consldwatlon,  in  the  one  case  there 
being  a  manifest  consideration,  and  fei  tbe 
other  it  being  a  mere  matter  of  deduction 
and  pnxtf ;  the  legal  presumptlcm  being  that 
the  amount  assumed  is  but  a  porticai  of  tbe 
purdiaso  price  of  tbe  property. 

Tbe  idoitical  question  was  passed  upon, 
and  a  most  instructive  opinion  written.  In 
McS>onald  r.  Flnsetb,  32  N.  D.  400,  165  N. 
W.  883.  Ia  R.  A.  1916D,  149.  In  that  case 
the  court  held  that  the  grantee  oi  the  m<«t- 
gaged  premises,  who  purchases  subject  to  a 
mortgage  which  he  assumes  and  agrees  to 
pay  for  a  deficiency  arising  on  a  fOTeclosnre 
and  sale,  will  be  bdd  liable  evBn  tbou^  his 


grantor  Is  not  personally  liable  for  tbe  pay- 
ment of  the  mortgage.  The  authorities  for 
and  against  this  proposition  were  there  col- 
lated and  reviewed,  and  we  think  the  better 
reasoning  sustains  tbe  principle  there  adopt- 
ed. We  have  ourselves  held  in  Barbican  t. 
Chamberlln,,  82  Wa^  656,  144  Pac  717,  that 
the  deed  in  which  it  Is  affirmatively  found 
that  the  grantee  expressly  assumed  the  mort- 
gage imports  a  oonslderatiwi,  affirming  the 
decision  of  the  lower  conxt  granting  a  de- 
ficiency Judgment.  As-  was  said  in  McDonald 
T.  Finseth,  supra,  we  must  assume  that  tbe 
amount  assumed  by  the  remote  grantee  was 
deducted  from  the  purchase  price  of  the  land. 

We  feel  that  reason  and  principle  sustain 
the  proposition  that  a  remote  grantee  should 
be  held  liable  under  an  assumption  of  anoth- 
er's debt  and  mortgage  upon  the  oonreyance 
of  premises.  See,  also,  In  addition  to  the 
cases  heretofore  cited,  the  following:  Harberg 
V.  Arnold,  78  Mo.  App.  237;  Helm  t.  Vogel, 
69  Mo.  529;  Blrke  v.  Abbott,  108  Ind.  1,  1  N. 
E.  485,  53  Am.  Hep.  474 ;  Hare  v.  Murphy, 

45  Neb.  800,  64  N.  W.  211,  20  L.  R.  A.  851 ; 
McKay  v.  Ward,  20  Utah,  149,  57  Pac.  1024, 

46  U  R.  A.  623:  Marble  Savings  Bank  v. 
Mesarvey,  101  Iowa,  295,  70  N.  W.  198 ;  Mer- 
riraan  v.  Moore,  90  Pa.  78;  Enos  v.  Sanger, 
96  Wis.  150,  70  N.  W.  1060,  37  Ll  R.  A. 
862,  65  Am.  <St.  Rep.  38;  Bay  v.  Williams* 
112  111.  91,  1  N.  E.  340,  54  Am.  Rep.  209. 

From  the  foregoing  considerations,  the  de- 
cree of  the  lower  court  is  In  all  respects  af- 
firmed. 

UDUI^  and  CHiADWICK,  JJ.,  ooncor. 

"  aOO  Wuh.  588) 

STATE  T.  MILLER.    (No.  14616.) 

(Supreme  Court  of  Washington.    March  16, 
1918.) 

1.  Rape  «=»14— Conskptp— Feab. 

Where  accused  took  prosecutrix  motorcycle 
riding,  in  order  that  he  and  some  10  other  men 
might  have  intercourse  with  her,  under  arrange- 
ment that  they  were  to  follow  him,  and  proee- 
cntrix  was  taken  into  the  woods  by  accused  and 
the  men,  who  had  caught  up  to  her  when  ac- 
cused had  a  pretended  break  in  motorcycle,  tbe 
fact  that  she  did  not  resist,  through  tear  of 
what  they  might  do  to  her,  actual  threat  of 
drugging  being  made,  does  not  comttitute  con- 
sent. 

2.  Rafb  4=»6— COMsniTonvE  Force. 

The  force  necessary  to  be  used  to  constitate 
crime  of  rape  need  not  be  actual,  but  may  be 
constructive  or  implied. 

Department  1.  Appeal  from  Superior 
Court,  King  County;  John  S.  J^irey,  Ju^ie. 

Albert  Miller  was  convicted  of  rape,  and ' 
he  appeals.  Affirmed. 

Alfred  H.  Lundln  and  T.  B.  Patterson, 
both  of  Seattle,  for  appellant  B.  V.  Kien- 
stra,  of  Seattie,  for  tbe  State. 

FULLEBTON,  J.  Tbe  appellant  was  con* 
Tlcted  of  the  crime  of  rape,  under  an  Inform 
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mation  based  npon  Bon.  Gode,  S  i4SS,  pro- 
rldlBg  that: 

"Rape  is  an  act  of  sexual  intercourse  with  a 
female  not  tbe  wife  of  tbe  perpetrator,  comralt- 
tpd  Afcainst  her  will  and  withnnt  her  conaent. 
Ererj  person  who  shall  perpetrate  sncb  an  act 
of  sexaal  Intercourse  with  a  female  <d  tbe  age 
of  ten  years  or  upward  not  his  wife:  •  •  • 
(3)  When  her  resistance  is  prevented  by  fear  of 
immediate  and  great  bodily  barm  which  she  has 
reasonable  cause  to  believe  will  be  inflicted  up- 
on her,  *  •  •  shall  be  punished  by  imprison- 
ment in  the  state  penitentiary  for  not  less  than 
five  years." 

From  tbe  jadgment  of  conviction  this  ap- 
peal Is  prosecuted. 

The  sole  question  Involved  is  whether  tbe 
evidence  supports  the  charge  laid  in  the  in- 
formation. The  evidence  shows  that  tbe 
prosecutrix  was  lured  Into  taking  a  motors 
cycle  ride  with  a  young  man,  who  bad  ar^ 
ranged  with  some  10  other  young  men  to 
follow  him  on  motorcycles ;  tbe  object  of  the 
party  being  to.  have  sexual  intercourse  wltb 
tbe  prosecutrix.  She  was  In  Ignorance  of 
their  design.  After  going  some  distance  Into 
tbe  country,  tbe  conductor  of  tbe  girl  stopped 
his  machine  at  a  crossroad  under  pretense 
that  something  was  wrong  wltb  tbe  motor. 
Some  of  bis  confederates  arrived  at  this  Junc- 
ture, and  her  conductor  and  one  of  tbe  new 
arrivals  took  the  ^rl  by  each  arm  and  led 
her  to  a  place  some  distance  from  tbe  high- 
way, where  she  was  subjected  to  the  suc- 
cessive assaults  of  her  conductor  and  several 
members  of  tbe  accompanying  party.  The 
girl  did  not  forcibly  resist  or  make  an  out- 
cry. After  tbe  first  man  bad  accompltsbed 
his  purpose,  she  tried  to  escape;  but  others 
took  hold  of  her  and  held  her,  while  tbe  sub- 
sequent assaults  were  made.  The  girl  tes- 
tified she  was  afraid  of  the  men,  and  that 
she  telt  It  useless  to  resist,  because  she  knew 
tbe  otbers  were  there  to  help  the  one  engag- 
ed In  assaulting  her ;  that  she  was  afraid  to 
make  resistance  because  (as  she  stated)  "I 
Uttle  knew  what  these  men  would  do  to  me 
if  I  did."  At  one  stage  of  the  proceedings, 
when  tbe  girl  was  not  so  submissive  as  de- 
slrecl,  one  of  the  party  suggested  giving  a 
hypodermic  to  anlet  her.  Wtille  there  was 
no  evidence  of  physical  viol^ce,  there  was 
also  no  evidence  of  consent  on  the  part  of 
the  girl,  other  than  the  fact  of  submission. 

But  submission,  due  to  a  yielding  to  fear, 
does  not  constitute  consent  The  girl  realiz- 
ed she  was  in  the  presence  of  a  number  of 
men  In  a  lonely  spot,  gathered  together  to 
aid  one  another  In  accomplishing  their  pur- 
pose, and  In  Addition  to  a  realization  of  belp- 
lesBiieas  agaiiut  numbers  was  the  threat  of 
dragging  her  if  she  resisted.  The  force  nec- 
essair  to  be  used  to  constitute  the  crime  of 
rape  need  not  be  actnal,  but  may  be  con- 
stmctlTe  or  Implied.  An  acquiescence  In  the 
act,  obtained  tbrorigh  duress  or  fear  of  per^ 
noaal  viol^ioe,  1b  constructive  force,  and  the 
consnmiBathm  of  unlawful  Intercourse  by  the 


man  thus  obtained  would  be  rape.  Shepherd 
T.  State,  136  Ala.  9.  S3  South.  260.  In  the 
case  of  Doyle  v.  State,  39  Fla.  155,  22  South. 
272,  63  Am.  St  Rep.  159,  the  defendant  In 
a  prosecution  for  rape  requested  the  court 
to  charge  the  Jury: 

"Unless  you  are  satisfied  beyond  any  reason- 
able doubt  that  she  did  not  during  any  part  of 
the  act  yield  her  consent,  you  must  acquit," 

The  refusal  of  the  trial  court  to  ^ve  this 
Instruction  was  sustained  on  appeal,  the  Sq- 
preme  Court  declaring  such  insbmctton  erro- 
neous— 

"because  it  requires  a  greater  degree  of  resist- 
auce  upon  tbe  part  of  a  woman  than  tbe  law 
and  common  sense  demand,  where  the  offense 
is  accomplished,  as  in  this  case,  with  an  exhibi- 
tion of  weapons  and  threats,  ealcnlated  to  pro- 
duce in  the  mind  of  the  woman  a  reasonable 
fear  of  death  or  great  bodily  harm  in  case  of 
resistance.  Consent  of  the  woman  from  fear  of 
personal  violence  Is  void,  and  though  a  man 
lays  no  hands  on  a  woman,  yet  if  by  an  array 
of  phynicnl  force  he  so  overpowers  her  that 
she  dares  not  resist,  his  carnal  intercourse  with 
her  is  rape." 

Tbe  version  of  the  evidence  we  have  given 
is  largely  that  of  the  prosecutrix.  It  Is  at 
variance  In  many  of  Its  material  particulars 
with  that  of  the  appellant's  witnesses.  But 
the  question  whether  the  truth  lay  with  the 
side  of  tbe  prosecution  or  with  tbe  side  of 
the  appellant  was  for  the  Jury,  and  we  can 
but  conclude  that  the  evidence  on  the  part 
of  tbe  prosecution,  if  believed,  was  sufficient 
to  sustain  a  conviction. 

The  Judgment  Is  affirmed. 

ELLIS,  C  J.,  and  PARKBR,  WSBSCER, 
and  MAIN,  JJ.,  concur. 

OOO  Wub.  E46) 

BOOK  et  vx.  T.  OELLETHAM  et  al. 

OEtZiLEYHAM  et  aL  v.  BOCK  et  nx. 

(No.  1447a) 

(Supreme  Court  of  Washington.    March  18, 
19ia) 

Vendob  ano  Fubohaseb  ^=>335— Fobfeiturb 
AND  Rescission— Rights  or  Pabhes. 
Where  defendants  purchased  land  on  install- 
ment contract,  entitling  the  vendor  to  declare 
a  forfeiture  for  default  in  payments,  and  the 
vendor's  agent  gave  cc^atcral  contract  enti- 
tling purchasers  to  rescind  and  be  repaid  the 
amounts  paid  by  them  at  any  time  after  six 
months  fn»n  the  sale,  and  the  purchasers  de- 
faulted in  payment,  and  the  vendor  gave  no- 
tice of  forfeiture,  the  purchasers  could  not  then 
give  notice  of  rescission  for  dissatisfaction  with 
the  land,  since,  when  an  election  was  once  made 
under  either  of  such  clauses,  tbe  contract  was 
for  all  purposes  at  an  end. 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Kenneth  Mackintosh, 
Judge. 

Two  actions  by  J.  Y.  Bock  and  wife  against 
Alice  J.  Oelleybam  and  husband,  and  by  Alice 
J.  Celleyham  and  husband  against  J.  T.  Bode 
and  wife.  The  actions  were  ctmsoUdated. 
Judgment  for  Bock  and  wife,  and  Odl^ham 
and  husband  appeaL  Affirmed. 
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Ta(&er  &  Hyland  and  Bobert  C  Saunders, 
all  of  Seattle,  for  appdlants.  Andrew  3. 
Balllet  and  Farrell,  Kane  &  Stratton,  all  of 

Seattle,  for  respondents. 

PABKER,  J,  Tbese  actions  were  consoli- 
dated and  tried  as  one  In  the  superior  court 
for  King  county.  The  Bocks  commenced 
their  action  seeking  a  decree  quieting  their 
title  to  certain  land  in  King  county,  and  re- 
moving a  cloud  thereon  consisting  of  a  re- 
corded contract  for  the  sale  thereof  by  them 
to  the  Celleybams,  whose  rights  thereunder 
the  Bocks  claim  had  been  forfeited.  Soon 
thereafter  the  Celleybams  commenced  their 
action  seeking  recovery  of  the  amount  paid 
by  them  to  the  Bocks  upon  the  purchase  price 
of  the  laud.  The  trial  of  the  actions  upon 
the  merits  resulted  in  a  judgment  and  decree 
denying  to  the  Celleybams  recovery  of  the 
amount  paid  by  them  to  the  Bocks  upon  the 
purchase  price,  quietli^  the  title  of  the 
Bocks  to  the  land,  and  removing  tbe  cloud 
thereon  consisting  of  tbe  recorded  contract 
of  sale.  From  this  Judgment  and  decree  the 
Celleybams  have  appealed  to  this  court. 

The  cause  was  tried  to  a  Jury  In  so  far 
as  concerned  the  claim  of  tbe  Celleybams  for 
recovery  of  tbe  amount  paid  by  them  upon 
the  purchase  price  of  tbe  sale  contract.  Tbe 
only  qtiestion  of  fact  In  dispute  and  the  mily 
issue  submitted  to  the  Jury  was  whether  or 
not  the  provision  of  tbe  contract  upon  which 
the  Celleybams  rested  thdr  right  to  recover 
the  amount  they  bad  paid  upcm  tbe  purchase 
price  was  in  fact  a  pert  of  the  contract. 
Tbe  verdict  of  the  Jury  was  In  ecrect  a  find- 
ing in  favor  of  the  Celleybams  upcm  that 
question  of  fact  Timely  motion  was  made 
for  Judgment  notwithstanding  the  verdict,  In 
fovor  of  tbe  Bocks,  upon  tbe  question  of  the 
right  of  the  Celleybams  to  recover  tbe  amount 
they  bad  paid  upon  tbe  purchase  price  of 
tbe  contract.  This  motion  was  granted,  and 
Judgment  and  decree  rendered  as  above  no- 
ticed. 

On  December  30,  1010,  tbe  Bocks,  being 
tben  owners  of  the  land  in  question,  entered 
Into  a  contract  for  the  sale  thereof  for  flO,- 
000  to  ai^lant  Alice  J.  Cell^ham.  Two 
thousand  dollars  of  this  purchase  price  was 
tb^  paid  In  cash,  and  tbe  balance  of  $8,000, 
with  interest,  agreed  to  be  paid  on  Decem- 
ber 30,  1912.  The  contract  contained  am<nig 
other  provisions  the  following: 
.  'I^me  is  the  essence  of  the  contract,  and  in 
case  of  failure  of  tbe  said  party  of  the  second 
part  [Alice  J.  Celleyham]  to  make  eitiier  of  the 

Eayments  or  perform  any  of  the  covenants  on 
er  part,  this  contract  shall  be  forfeited  and  de- 
termined at  the  election  of  the  said  parties  of 
the  first  part,  and  tbe  said  party  of  the  sec- 
ond part  shall  forfeit  all  payments  made  by 
her  on  this  contract,  and  such  payments  shall 
be  retained  by  tbe  said  parties  of  the  first  part 
in  full  satisfaction  and  liquidatiOD  of  all  dam- 
ages by  them  sustained,  and  they  shall  have  the 
right  to  re-enter  and  take  possession  of  said 
land  and  premises  and  every  part  thereof." 

nits  sale  contract  was  brought  abwit 
through  the  ^orts  of  Cortnue  aimpson,  as 


ag&at  of  tbe  Bocks.  On  January  6,  1911, 
Corlnne  Simpson  signed  and  delivered  to 
Alice  3.  Celleybam  the  following  writing: 

"Whereas,  Alice  J.  Celleybam  has  purchased 
from  John  V.  Bode  and  wife,  through  my  of- 
fice, the  following  described  land,  situate  ia 
Kiii|  county,  state  of  Washington  :   •   *  • 

">iow  therefore,  I,  Coriune  Simpson,  do  here- 
by agree  with  said  Alice  J.  Celleyham,  in  con- 
sideration of  her  purchasing  said  tract  tbrou^ 
my  office,  and  other  valuable  considerations, 
that  I  will,  at  any  time  after  six  months  from 
date,  upon  notice  to  me  in  writing  signed  by 
said  Alice  J.  Celleyham,  stating  that  she  is  dis- 
satiBficd  with  her  said  purchase,  pay  and  re- 
fund to  said  Alice  J.  Celleybam  toe  said  sum 
of  $2,000  paid  by  her  on  account  of  said  pur- 
chase price,  together  with  such  additional  sam 
or  sums  as  she  may  hare  paid  thereou  subse- 
quently, upon  a  proper  conveyance  to  me  of  all 
the  'right,  title  and  interest  of  said  Alice  J. 
Celleybam  and  husband  in  said  land." 

This  writing  was  claimed  by  the  Celley- 
bams to'have  been  executed  by  Corlnne  Simp- 
son fOr  the -Bocks  and  as  a  .part  of  the  sale 
contract  We  shall  assume  for  argum^ifs 
sake  that  the  verdict  of  the  Jury  establishes 
this  as  a  fact  binding  upon  the  court  rather 
then  merely  as  advisory.  No  part  of  the 
balance  of  the  98,000  of  the  purchase  price 
of  the  sale  contract  has  ever  been  paid  or 
tendered.  .Nor  has  any  interest  been  paid 
therew  since  December  31,  1914,  when  In- 
terest maturing  thereon  up  to  that  date  was 
paid.  On  May  27,  1916,  the  Bo^  duly  noti- 
fied the  Celleybams  In  writing  as  follows: 

"You  and  each  of  you  are  hereby  notified  and 
required  to  pay,  on  or  before  tbe  20th  day_  of 
June,  1916,  at  505  American  Bank  Building, 
SeaUle,  Wash-j  the  principal  sum  of  $8,000, 
t(%ether  with  mterest  thereon  in  the  sum  oc 
$840,  according  to  the  contract  made  and  enter- 
ed into  on  the  30th  day  of  December,  1910,  be- 
tween Alice  J.  Celleyham  and  the  undersigned 
for  the  purchase  and  sale  of  tbe  following  de- 
scribed real  estate:  *  *  *  Tou  and  each  of 
yon  are  hereby  further  notified  that  unless  you 
made  said  payments  on  or  before  said  2()tb  day 
of  June,  1916,  the  tmdersigned  will  declare  a 
forfeiture  of  the  said  contract  under  its  tenna, 
and  all  payments  heretofore  made  on  said  con- 
tract will  be  retained  by  the  undersigned  as  liq- 
uidated damages." 

This  notice  and  demand  was  never  com- 
plied with.  On  June  28. 1916.  tbe  Bocks,  hav- 
ing elected  to  declare  tbe  contract  of  sale 
canceled  and  the  payments  made  thereon  for- 
feited to  them,  commenced  their  action  see- 
ing a  decree  quieting  tbelr  title  to  the  land 
and  removing  the  cloud  thereon  consist- 
ing of  the  recorded  sale  contract.  On  June 

29,  1916,  Alice  J.  Celleyham  notified  Cor- 
rine  Simpson  In  writing  that  she  was  dissat- 
isfied with  her  purchase  of  the  land,  and 
elected  to  have  the  amount  paid  by  her  upon 
the  purchase  price  repaid  to  her.   On  June 

30,  1916,  tbe  Celleybams  commenced  their 
action  seeking  to  recover  from  the  Bocks  the 
amount  paid  upon  the  purchase  price  of  the 
sale  contract.  The  two  actions  being  there- 
after consolidated  were  tried  In  the  superior 
court  with  the  result  above  noticed.  The 
facts  above  summarized  are  all  conceded  or 
exclusively  established,  so  the  rights  of  tbe 
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refiqpective  parties  are  determinable  as  mat- 
:ers  of  law. 

There  is  but  little  here  to  be  coDsldered 
other  than  the  meanlDg  of  the  sale  contract, 
of  coarse  reading  as  a  part  thereof  the  writ- 
ing execated  by  Corrlne  Simpson  for  the 
Bocbs.  The  contention  made  by  counsel  for 
the  Celleyhams  Is  In  substance  that  no  con- 
ditloD  could  arise,  and  no  limit  of  time  elapse 
short  of  some  pos^ble  statute  of  limitation, 
which  would  take  away  their  right  to  give 
notice  of  their  dissatisfaction  with  their  por^ 
chase  and  claim  repayment  of  the  amount  of 
the  purchase  price  paid  by  them  upon  the 
contract  of  sala  In  other  words  that,  notwith- 
standing the  Celleyhams  have  failed  to  make 
payment  of  any  part  of  the  balance  due  upon 
the  purchase  price  for  a  period  extending  long 
past  the  time  for  the  making  of  such  pay- 
ment, and  the  Bocks  have  elected  to  declare 
the  rights  of  the  Celleyhams  under  the  con- 
tract forfeited,  such  default  and  election  does 
not  destroy  that  provision  of  the  contract 
which  gave  to  the  Celleyhams  the  right  to 
elect  to  have  repayment  of  the  amount  they 
paid  upon  the  purchase  price.  We  cannot 
'  agree  with  this  contention.  It  seems  to  us 
that,  just  as  the  forfeiture  provision  of  the 
contract  enabling  the  Bocks  to  put  an  end 
to  it  upon  default  in  making  payment  by  the 
Celleyhams  was  inserted  for  the  benefit  of 
the  Bocks,  so  was  the  provision  therein,  en- 
abling the  Celleyhams  to  elect  to  have  the 
amount  of  the  purchase  price  repaid  to  them 
upon  giving  notice  of  their  dissatisfaction 
with  their  purchase  and  claiming  repayment 
of  the  amount  of  the  purchase  price  paid  by 
them.  Inserted  for  their  benefit.  It  seems  to 
as  that  both  of  these  provisions  are  to  be  gflv- 
«n  full  force  and  efCect,  but  that,  when  an 
election  has  been  lawfully  made  under  one 
of  them,  the  contract  thereby  becomes  extln- 
goished  for  all  purposes.  While  It  would 
seem  that  the  right  of  the.  Celleyhams  to  elect 
to  give  notice  of  their  dissatisfaction  with 
their  purchase,  and  claim  repayment  of  mon- 
ey paid  hy  them  upon  the  purchase  price, 
would  remain  unimpaired  as  long  as  the 
contract  was  alive,  we  are  quite  unable  to 
understand  how  they  can  have  any  such  right 
when  by  their  own  default,  and  the  election 
of  the  Bocks  rested  thereon,  the  contract  and 
ail  rights  thereunder  have  been  brought  to 
an  end.  To  allow  the  Celleyhams  to  now  re- 
cover would  be  in  eBTect  allowing  them  to  re- 
cover upon  a  contract  which  for  all  pur^ 
poses,  as  we  view  It,  has  ceased  to  exist. 

The  only  decMon  called  to  our  attention 
whid:  might  seem  to  lend  some  support  to 
tpe  contentions  here  made  In  behalf  of  the 
Celleyhams  Is  that  of  the  Iowa  court  In  Brad- 
ford T,  Llmpus,  10  Iowa,  35.  The  court  there 
bad  under  consideration  a  land  sale  contract 
with  a  forfeiture  clause  somewhat  similar 
to  that  here  Iflvolved,  but  with  this  differ- 
ence: $1,700  was  paid  down  upon  the  pur- 
c3uue  price,  and  the  deferred  payments  evi- 


denced by  promissory  notes.  The  forfeiture 
clause  of  the  contract  provided  among  btber 
things: 

*'  •  •  •  If  the  failure  shall  be  in  the  pay- 
ment of  the  first  above-described  note,  the  con- 
tract shall  be  void,  and  said  Bradford  shall 
take  poaaession  of  the  premises,  and  refund  to 
said  Limpus  or  order  the  sum  of  $1,200,  without 
Interest,  out  of  the  $1,700  so  paid  in  band,  $500 
thfireof  having  been  forfeited  by  reason  of  said 
failure  on  the  part  of  said  Ldmpus  to  comply 
with  the  terms  of  said  contract^ 

This  language  was  construed  to  mean  that, 
by  the  mere  failure  on  the  part  of  the  gran- 
tee to  pay  the  first  note  when  due,  it  became 
an  election  on  his  part  to  put  an  end  to  the 
contract  and  require  Bradford,  the  grantor, 
to  take  the  land  back  and  r^ay  $1,200  of  tbe 
amount  paid  down  on  tbe  purchase  price.  In 
the  case  before  qb  the  election  which  mi^t 
have  been  made  by  the  Gelleybams,  to  ex- 
erdse  their  right  to  have  the  amount  paid 
upon  tbe  purchase  price  repaid  to  them,  was 
by  the  very  terms  of  tbls  contract  required 
to  be  erldenced  by  written  notice  given  to 
Corrlne  Simpson,  and  of  course  nntU  that 
was  done  there  was  no  election  on  the  part 
of  the  Cell^hams;  and  this  coming  after 
forfettuiaa  of  all  their  rights  under  the  con- 
tract because  of  their  default  and  the  elec-  ^ 
tlon  ot  the  Bocks,  such  election  and  notice  by 
the  Celleyhams  was  of  no  avail  to  them.  It 
seems  to  us  that  tliese  two  provisions  of  the 
contract,  one  inserted  for  tbe  bmeflt  of  the 
Bocks  and  the  other  for  the  benefit  of  the 
Celleyhams,  are  but  provisions  for  two  dif- 
ferent methods  for  the  termination  of  the 
contract  and  all  rights  thereunder;  that 
each  Is  to  be  exercised  by  parties  entitled 
to  exercise  it  before  the  contract  bas  been 
terminated ;  and  when  the  contract  is  termi- 
nated by  the  lawful  election  of  elthnr  party, 
It  ceases  to  exist  for  all  purposes:  Observa- 
tions made  by  Judge  Hadley  In  Jennings  v. 
Dexter  Horton  &  Co.,  43  Wash.  301,  306, 
86  Pac.  576,  lend  support  to  this  conclasi<m. 

The  Judgment  Is  afilrmed: 

ELLIS,  C.  J.,  and  WEBSTER,  MAIN,  and 
PDLLERTON,  JJ.,  concur. 

'  (100  Wash.  ES2) 

STATE  ex  reL  EILERS  AfUSIO  HOUSE  v. 
FRENCH.  Judge,  et  aL   (No.  14627.) 

(Supreme  Court  of  Washington.  March  13, 
1918J 

1.  Teial  ®=>388(3)— Findings  and  Conclu- 
sions—Disuxssax. 

Under  Rem.  Code  1915,  {  367,  providing 
that  on  trial  of  an  issue  of  fact  by  the  court  its 
decision  shall  be  given  in  writing,  and  facts  and 
conclusions  of  law  shall  be  separately  stated, 
findings  and  conclusions  are  necessary  on  the 
dismissal  of  an  action. 

2.  Tbial  '^388(5)— Findings  and  GoHcz.n-  > 

SIGNS— DUTT  TO  MaKE. 

Under  Rem.  Code  1015,  |  367,  i»ovidiug 
that  on  trial  of  issues  of  facts  by  tbe  court  ifai 
decision  shall  be  in  writing,  and  facta  and  con* 
elusions  of  law  aball  be  separately  stated,  it  Is 
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the  dntT  of  Uie  indge  to  make  sach  flndings  and 
c<nieli]9ioi)8,  thoo^h  a  general  custom  had  arisen 
for  attorneya  to  prepare  them  and  anbmit  them 
to  the  Judge  for  signature. 
8.  JtrDOHERT  «s>272— Deut  ut  BifTBT— Loss 

OF  JUBISDIOTION. 
Delay  in  entry  of  Judgment  does  not  work 
a  lose  of  jurisdiction,  and  unless  some  independ- 
ent right  has  intervened  which  will  be  adversely 
aifected  by  the  judgment,  it  is  the  right  of  a 
litigant  to  hare  judgment  entered,  onless  lapse 
of  time  is  unreasonable. 

4.  Judgment  «=»273(8)  —  ENTKr— Lapse  of 
Time. 

Where,  in  an  action,  decision  was  rendered 
by  an  acting  judge  of  another  county,  but  no 
judgment  was  then  entered,  motion  to  enter 
judgment,  made  a  year  and  a  half  later  before 
the  same  judge,  again  acting  for  the  regular 
judge,  no  rights  of  third  persons  intervening,  is 
not  made  after  an  unreasonable  lapse  of  time. 

5.  Mandamus  ®=»32— Entrt  of  Judgment. 

Mandamus  lies  to  compel  a  Judge  to  oiter 
judgmeut  on  his  decision. 

DepartmMit  1.  Application  for  writ  of 
mandamus  by  the  State,  on  the  relation  of 
Eilers  Music  House,  against  Walter  M. 
French,  acting  Judge  o(  the  Superior  Court 
for  Klugs  County,  George  J.  MackMizle,  and 
Robot  Grass.  Writ  issued. 

James  R.  Chambers,  of  Seattle,  for  plain- 
tiff. Robert  Grass,  of  Seattle,  for  respond- 
ents. 

FUUiBRTON.  J.  The  relator  oa  Septon- 
ber  25,  1915,  brought  an  action  against 
George  J.  fifackenzle  and  Bobert  Grass  to 
recoTer  possession  of  a  piano  delivered  to 
Mackenzie  under  a  conditional  sale  con- 
tract The  possession  of  the  piano  bad  been 
transferred  to  defendant  Grass  In  satisfac- 
tlw  of  an  Indebtedness  due  him  from  Mac- 
kenzie. The  cause  was  tried  on  February 
17,  1916,  before  Hon.  Walter  M.  French, 
Judge  of  the  superior  court  for  Kitsap  coun- 
ty, who  at  that  date  sat  as  an  acting  Judge 
in  the  Bujwrior  court  of  King  county.  The 
court  orally  announced  Its  decision,  which 
was  in  effect  a  finding  for  the  defendants, 
but  no  formal  findings  of  fact,  conclusions 
of  law,  or  Judgment  was  entered.  On  Octo- 
ber 9,  1917,  the  relator  through  other  than 
his  original  counsel  served  on  the  attorneys 
for  defendants  proposed  findings  of  fact, 
conclusions  of  law,  and  Judgment  In  the  case, 
and  a  hearing  was  had  thereon  before  Judge 
French  on  October  17,  1917,  when  he  was 
again  sitting  as  Judge  In  King  county.  The 
defendants  objected  that  the  attorney  rep- 
resenting relator  in  such  application  for  en- 
try of  Judgment  was  not  the  attorney  of  rec- 
ord for  the  relator,  and  further  objected  to 
the  entry  of  findings  and  Judgment  at  that 
time.  Thereupon  the  court  made  the  follow- 
ing ruling: 

"Defendants*  objections  to  siting  of  findings, 
conclusions,  and  decree  sustained.  Court  re- 
fuses to  sign  same  on  the  grounds  that  one  and 
<aie-balf  years  had  elapsed  between  time  of 

court's  decision  and  presentation  of  said  find- 
ings, conclusions  and  decree  for  signing." 


A  proper  substitotlon  of  attorney  for  re- 
lator was  made  of  record,  and  on  Kovember 
20,  1917,  there  was  served  upon  defendants 
a  motion  to  compel  the  entry  of  final  Judg- 
ment, which  was  brought  on  for  hearing  be- 
fore Judge  French  on  December  10,  1917.  as 
he  was  again  sitting  as  Judge  in  King  coun- 
ty ;  whereupon  a  ruling  was  made  by  the 
judge,  as  shown  by  tbe  records  of  tlie  court, 
as  follows: 

"December  10,  1917.  Entd".  PltPs  motion  for 
entry  of  final  judgment  The  court  refuses  at 
this  time  to  consider  the  above  motion.  Excep- 
tion allowed." 

The  court  at  the  same  time  refused  to 
enter  any  character  of  final  Judgment,  and 
further  refused  to  sign  a  formal  order  deny- 
ing motion  for  the  entry  of  such  judgment 
The  relator  has  applied  to  this  court  for  a 
writ  of  mandate  directed  to  Judge  French, 
as  visiting  and  acting  judge  in  the  superior 
court  of  King  county,  commanding  him  to 
proceed  to  final  judgment  In  tbe  cause,  and 
to  sign,  file,  and  enter  his  findings  of  fact 
conclusions  of  law,  and  Judgment  therein. 

[1]  The  refusal  of  the  trial  court  to  make, 
sign,  and  enter  findings,  conclusions,  and 
Judgment  is  rested  upon  tbe  failure  of  tbe 
litigants  to  prment  them  to  him  for  action 
until  tbe  lapse  of  one  year  and  a  half  after 
his  oral  decision  oi  the  cause.  While  a  cus- 
tom has  grown  almost  into  settled  practice 
for  the  attom^s  to  present  findings,  con- 
clusions, and  Judgment  for  the  'signature  of 
the  Jud|^  and  the  latter  has  OHue  largely 
to  depend  on  such  assistance,  It  Is  the  stat- 
utory duty  of  the  Judge  himself  to  perform 
these  functions.   The  statute' declares: 

"Upon  the  trial  of  an  issue  of  fact  by  the 
court,  its  decision  shall  be  nven  in  writing  and 
filed  with  the  clerk.  In  giving  the  decision,  the 
facts  found  and  the  condusionB  of  law  shall  be 
separately  stated.  Judgment  upon  the  decisiou 
shall  be  entered  accordingly."  Rem.  Code*  I 
367. 

[2]  Findings  and  conclusions  are  Just  as  ' 
essential  on  the  dismissal  of  an  acUon  as 
where  an  aflSrmative  Judgment  is  entered. 
Slayton  v.  Felt,  40  Wash,  l,  82  Pac.  173. 

[3, 4]  The  failure  of  the  Judge  to  perform 
one  of  tbe  administrative  duties  pertaining 
to  the  judicial  functions  of  his  office  on^t 
not  to  be  chargeable  against  a  losing  party 
upon  whom  It  was  not  Incumbent  to  see  tbat 
a  proper  judgment  was  entered.  The  re- 
spondents now  seek  to  burden  the  relator 
with  their  own  omissions,  and  argue  that 
the  relator  cannot  extend  the  time  for  tak- 
ing an  appeal  by  neglecting  to  have  findings 
and  Judgment  wtered.  But  the  question  of 
relator's  right  of  appeal  is  not  an  issue  at 
this  time.  It  Is  conceded  that  no  final  ]udg» 
ment  has  ever  been  entered  In  the  cause,  and 
tbe  question  Is  whether  the  Judge  is  now 
chargeable  with  that  duty.>  We  have  no 
doubt  that  he  la.  Delay  In  the  entry  of  a 
Judgment  does  not  work  a  loss  of  jurledle- 
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tloiL  (Mo7lan  r.  Uoylan,  49  Wash.  341,  05 
Pac.  271);  and  anless  some  Ind^endent 
light  has  Intervened  which  wlU  be  adverse- 
ly affected  by  the  Indgment*  it  is  the  right 
of  a  litigant  to  have  a  judgment  entered,  trn- 
lesa  the  lapse  of  time  Is  unreasonably  great 
23  Cyc.  838.  The  delay  was  not  unreason- 
able In  this  instance.  State  ex  rel.  Calhoun 
T.  Superior  Court,  86  Wash.  492,  150  Pac. 
1168. 

The  court  erred  In  refusing  to  enter  a 
Judgment,  and  the  writ  should  issue.  It  Is 
so  ordered. 

ELLIS.  C.  J.,  and  PARKER,  MAIN,  and 
WiJBSTER,  33.,  concur. 

(100  Wash.  US)  === 
STATE)  ex  rel.  BEHGEK  et  aL  v.  HAIHAN 
et  al.   (No.  14556.) 

(Supreme  Conrt  of  WaBbington.  Marcb  22, 

1918.) 

1.  iKJTJNCnON  'S=»230(I)— CONTBMPTy-OBlOl- 

KAL  AcnoM— "Jurisdiction.*' 
Where  defendants,  proceeded  against  for 
contempt  In  diaobeyiog  injunction  r^raining 
them  from  taUng  any  part  in  affairs  of  a  corpo- 
ration, as  not  being  membera  thereof,  appeared 
in  the  ori^al  action,  they  cannot  attacic  the 
court's  jnrisdiction  hi  original  action  because 
members  of  corporation  sued  alone  without  mak- 
ing corporation  party  plaintiff  or  defendant, 
since  "jurisdiction"  of  the  particular  matter 
does  not  mean  simple  jurisdiction  of  particular 
case,  but  jurisdiction  of  particular  class  of  eases 
to  which  paiticular  case  belongs. 

FEM.  Note.— For  other  definitioni^  see  Words 
and  Phrases,  First  and  Second  Series,  Jurisdic- 
tion.] 

2.  iHJUNCnON  1^225  —  Contrhpt—Defekob 
— Chahqed  Conditions. 

Where  defendanta,  enjoined  from  taking  any 
part  in  affairs  of  a  corporation  as  not  being 
members  thereof,  had  themselves  elected  as 
members  after  decree  for  purpose  of  evading  de- 
cree, and  did  not  apply  to  court  to  have  decree 
modified  because  of  such  changed  condition, 
they  could  not  defend  contempt  proceedings  for 
violation  of  decree,  tboagh  a  different  rule  ex- 
ists, where  changed  condftiott  was  due  to  opera- 
tion of  law. 

Department  2.  Aj^eal  from  Superior  Court. 
Pierce  County ;  C  M.  Easterday,  Judge. 

Oontetiq;>t  proceedings  by  the  State,  on 
relation  of  B.  B.  Berger  and  others,  against 
Lewis  Haiman  and  others.  From  a  judg- 
ment imposing  fines,  defendants  ai^teal. 
Affirmed. 

H.  P.  Burdi^  and  James  J.  Anderson, 
both  of  Tocoma,  for  aKiellanta.  Huffer  A 
Hayden  and  Viei  Q.  Remann,  all  of  Ta- 
coma,  for  respondents. 

MOUNT,  J.  TbB  appellants  In  this  action 
were  found  goilt?  at  disobeying  an  order 
of  the  trial  court,  were  adjudged  In  con- 
tempt, and  fines  were  Imposed  upon  them, 
oniey  have  appealed  from  that  Judgment 

They  make  two  contentions  In  this  court, 
to  the  effect:  First,  that  the  trial  court 
did  not  have  Jurisdiction  of  ttie  original 
action ;  and,  second,  that,  after  the  decree 


in  the  original  action,  conditions  were 
changed  so  that  they  did  not  violate  the  d»- 
crefc  We  shall  ccmslder  these  potots  In 
tbelr  order. 

The  original  action  was  brought  by  a 
number  of  members  of  a  corporation  against 
the  appellants  to  restrain  the  appellants 
from  taking  any  part  in  the  business  and 
affairs  of  that  corporation.  Upon  issues 
joined  in  that  action,  the  court  entered  a 
decree,  restraining  the  appellants  from  tak- 
ing any  part  in  the  affairs  of  the  corpora- 
tion, ui>on  the  ground  that  they  were  not 
members  of  the  corporation. 

[1]  It  Is  argued  by  the  ai^Uants  that 
the  trial  court  had  no  jurisdiction  of  the 
original  action,  by  reason  of  the  fact  that 
the  corporation  of  which  the  parties  plain- 
tiff were  members  was  not  made  a  party 
plalntllT  or  defendant  The  appellants  do 
not  contend  that  the  court  did  not  have  Ju- 
rlsdictloQ  of  the  subject-matter,  or  of  the 
parties  plaintiff  or  defendant  who  appeared 
In  that  action;  but  their  contention,  If  we* 
understand  It  correctly  from  their  brief  Is 
that  the  corporation  itself  was  a  necessary 
party  and  that  without  the  corporation  be- 
ing made  a  party  plaintiff  or  defendant,  the 
court:  had  no  jurisdiction  of  the  case.  Con- 
ceding, if  we  may,  that  these  appellants 
may,  in  this  case,  now  question  the  decree 
which  was  rendered  In  that  case,  we  think 
It  is  apparent  that  the  trial  court  had  ju- 
risdiction both  of  the  subject-matter  and 
of  the  parties  who  appeared  in  the  action. 
As  vras  said  in  O'Brien  v.  Pec^le,  216  111. 
854,  at  page  363,  75  N.  B.  108,  at  page  112 
(108  Am.  St.  Rep.  219.  3  Ann.  Cas.  906) : 

"Jurisdiction  of  tfae  particular  matter  does 
not  mean  simple  Jnriadiction  of  the  particular 
case  then  occupying  the  attention  of  the  court, 
but  jurisdiction  of  the  class  of  cases  to  which 
the  particular  case  belongs.  •  •  •  Whether 
a  complaint  does  or  does  not  state  a  canae  of 
action  is,  so  far  as  concerns  the  question  of  ju- 
risdiction, of  no  importance,  for  if  it  states  a 
case  belonging  to  a  general  dass  over  which  the 
authority  of  the  court  extends,  then  jurisdic- 
tion attaches,  and  the  court  has  power  to  decide 
whether  the  pleading  is  good  or  bad." 

And  in  Board  of  Supervisors  v.  Mineral 
Point  Railroad  Co.,  24  Wis.  93,  it  was  said, 
at  page  131: 

"The  force  or  efficacy  of  a  decree,  as  between 
the  parties  before  the  court,  does  not  depend 
upon  the  fact  that  there  may  be  other  persons, 
proper  or  necessary  parties,  who  are  not  be- 
fore it" 

So  it  seems  clear  that,  even  thoi^  the 
corpontlm  of .  which  the  parties  ^aintiflf 
and  defendant  in  the  original  action  -were 
members  was  a  necessary  par^,  it  does  not 
follow  that  the  court  did  not  liave  jurisdic- 
tion of  the  anhjectrmatter  of  the  .onnplalnt 
in  that  action  or  of  the  parties  who  appear- 
ed and  answered  to  that  complaint  We 
are  satisfied,  therefore,  that  this  question 
is  not  open  to  these  aKiellajits  in  this  pro- 
ceeding. 
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[2]  Upon  the  qnestlon  of  changed  condi- 
tion, It  appears  that  the  trial  court  entered 
a  decree  restraining  these  aj^llants  from 
partldpatlng  in  the  affairs  of  the  corpora- 
tion. After  the  decree  was  entered,  and 
after  these  appellants  had  notice  of  It,  tliey 
pretended  to  have  themselves  elected  mem- 
bers of  the  corporation,  and  thea  proceeded 
to  transact  business  of  the  corporation, 
when  they  were  cited  to  show  cause  why 
they  should  not  be  adjudged  guilty  of  con- 
tempt, they  proceeded  to  show  that  they 
were  elected  members  of  the  corporation 
after  the  decree.  The  court,  In  determining 
that  question,  found  that  the  acts  which 
the  appellants  testified  to — 
"were  not  had  or  made  in  good  faith,  but  for 
the  studied  and  designed  purpose  of  evading  the 
order  and  decree  of  this  court   •   *   •  " 

We  think  there  can  be  no  doubt,  upon  the 
record,  that  the  court  was  Justified,  from 
the  evidence.  In  arriving  at  this  conclusion. 
Even  If  It  were  a  fact  that  the  appellants 
"became  members  of  the  corporation  after 
the  decree  restraining  them  from  Interfer- 
ing with  the  business  and  affairs  of  the 
corporation.  It  was  still  the  duty  of  the  ap- 
pellants, before  violating  the  decree  of  the 
court  In  the  original  action,  to  apply  to 
the  court  to  have  the  decree  modified  npon 
the  changed  condition,  and  not  to  violate 
the  decree  of  which  they  had  notice.  If 
the  changed  condition  had  been  brought 
about  by  operation  of  law,  and  not  by  the 
act  of  the  parties  themselves,  a  dlflTerent 
question  might  be  presented.  In  that  event, 
the  cases  of  State  of  Pennsylvania  v.  Wheel- 
ing and  Belmont  Bridge  Co.,  18  How.  (69 
U.  S.)  421,  15  L.  Ed.  435,  and  Gardiner  v. 
Ross,  19  S.  D.  497,  104  N.  W.  220,  dted  by 
appellants,  would  be  In  point.  But  in  this 
case  the  change  of  condition  was  not  brought 
about  by  operation  of  law.  It  was  brought 
about  by  act  of  the  parties  themselves, 
which  the  trial  court  found  was  not  an  act 
of  good  faith,  but  was  for  the  designed  pur- 
pose of  evading  the  order  and  decree  of 
the  court  Under  such  a  condition,  it  is 
clear  that  the  rule  of  the  cases  dted  by  the 
appellants  does  not  control. 

We  find  no  error  In  the  Judgment  of  the 
trial  court,  and  it  is  therefore  affirmed. 

EliLIS,  O.  J.,  and  CHADWIOE  and  HOl#- 
00MB,  JJ.,  omcur. 

OWWaslL  680) 
LUEDINGHAUS  v.  PEDERSON  et  ux. 
(No.  1450a) 

(Supreme  Court  of  Wnsbington.    March  15, 
19ia) 

1.  Tbespabs  ^=s>30  —  Pebsoks  Liable— Cow- 

TBACTOE. 

One  who  contracted  to  clear  and  grade  a 
right  of  way,  the  contract  prohibiting  assign- 
ment without  the  consent  of  the  railroad  com- 
pany and  no  record  of  the  ass^ment  appear- 
uig,  most  be  deemed  primarily  liable  for  toe  on- 


lawful  cutting  of  timber  In  connection  with 
work,  notwithstanding  his  contention  that  be 
assigned  the  extract  to  a  eorponiti<Hi  of  whtdi 
he  was  preddent. 

2.  Trespass  «a»61  —  CumNG  of  TxHsn  — 
Treble  Dauaoes  — *'Ca8uai  ob  IirTOLim- 

TABT  TbESPASS." 
Where  emj^loy^s  of  a  railroad  contractor.  In 
violation  of  directions  of  foreman,  cut  timber 
on  plaintilFB  land  at  places  other  than  that  in- 
cluded within  the  right  of  way,  which  timber 
plaintiff  authorized  the  contractor  to  cut,  the 
trespass  must  be  domed  casual  or  involuatary, 
and  within  Rem.  Code,  SS  939,  940,  providing 
for  treble  damages  for  the  willful  catting  of  tim- 
ber, but  for  only  single  damages  where  the  tres- 
pass is  casual  or  Involuntary. 

{Ed.  Note.— For  other  definitiona,  see  Words 
and  Phrases,  First  Series,  Involuntary  Tres- 
pass; Second  Series,  Casaal  and  Involuntary.] 

3.  Tbbspass  «=»61— AcTione— DAMAQEa 

In  an  action  for  treble  damages  for  cutting 
and  removing  timber,  plaintitr  can  be  awarded 
only  single  damages,  the  evidence  (ibowing  that 
the  trespass  was  Involuntary  or  casual,  and  not 
willful,  even  though  defendant's  answer  con- 
sisted only  of  a  general  denial. 

Department  2.  Appeal  from  Superior 
Court,  Lewis  County ;  W.  A.  Reynolds,  Judge. 

Action  by  F.  W.  Lnedlnghaus  against  Hans 
PedersoQ  and  Marie  Pederson,  his  wifci 
Prom  a  Judgmmt  for  plalntlft,  defendants  ap- 
peal. Reversed  and  remanded,  with  Instruc- 
tions. 

Roberts,  Wils<Hi  ft  Sheel  and  Lee  Johnston, 
all  of  Seattle,  for  appellants.  A.  A.  Hull  and 
W.  M.  Urqubart,  Jr.,  both  of  Ghehalls,  toe 

respondent 

MOUNT,  J.  Tbla  action  was  brought  to 
recover  treble  damages  for  cutting  and  re- 
moving certain  timber  from  the  lands  of  the 
plaintiff.  The  plaintiff  alleged  In  his  com- 
plaint that  the  defendant  Bans  Pederson — 
"through  his  authorized  servants  and  agents 
trespassed  upon  the  lands  de8cril>ed  herein  with- 
out any  license  or  permission  from  the  owners 
thereof,  and  wrongfully  and  unlawfully  remov- 
ed certain  valuable  timber  standing  thereon,  in 
the  amount  of  149,317  feet,  of  the  reasonable 
value  of  $3  per  thousand  feet,  whereby  the  own- 
ers thereof  lost  said  timber,  and  the  land  and 
timber  belonging  to  tbem  was  greatly  damaged, 
and  lessened  in  value  in  the  amount  of  $950, 
and  thereby  the  said  defendant,  by  force  of  the 
provisions  of  the  laws  of  the  state  of  Washing- 
ton, became  liable  to  pay  to  the  owners  thereof 
treble  the  amount  of  said  damages." 

The  answer  was  a  general  denial. 

Upon  the  trial  of  the  case  to  the  court 
without  a  Jury,  the  court  found  that  68,131 
feet  of  timber  was  removed  by  authority  of 
the  owners  of  the  land,  that  69,^2  feet  was 
removed  by  willful  trespass,  and  that  19,832 
feet  was  talten  by  casual  or  Involuutary 
trespass.  The  court  thereupon  trebled  the 
value  of  the  59,952  feet,  and  found  that  tbe 
reasonable  value  of  19,832  feet  was  $6.50  per 
thousand  feet,  and  excluded  the  68,131  feet 
from  the  Judgment.  Judgment  was  entered 
In  favor  of  the  plaintiff  and  against  tbe  de- 
fendants for  $668.36,  besides  the  costs.  The 
defendants  have  appealed. 
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Appellants  make  two  contentions,  to  the 
effect,  first,  that  they  are  not  liable  for  the 
acts  of  the  corporation,  of  which  they  are 
merely  stockholders;  and,  second,  that  the 
court  erred  In  finding  a  willful  trespass  pnd 
In  trebling  the  damages. 

[1]  Upon  the  first  point  It  appears  that 
appellant  Hans  Pederson  took  a  contract  for 
clearing  and  grading  for  a  railway  across 
the  lands  In  question.  This  contract  was 
placed  of  record  In  the  county  in  which  the 
lands  were  located.  Thereafter  the  work 
was  done  by  the  Hans  Pederson  Construc- 
tion Company,  of  which  it  Is  claimed  that 
Hans  Pederson  was  president.  It  is  argued 
that  a  mere  stockholder  In  a  corporation  Is 
not  liable  for  an  act  of  the  corporation.  We 
find  no  competent  evidence  In  the  rec<wd  to 
show  that  the  Hans  Pederson  Construction 
Company  was  in  fact  a  corporation.  The 
work  of  clearing  and  grading  for  the  rail- 
way was  done  under  a  contract  between  the 
railway  company  and  Mr.  Pederson.  That 
contract  was  In  writing.  It  provided  that 
no  assignment  thereof  should  be  made  with- 
out the  written  consent  of  the  railway  com- 
pany. While  It  Is  claimed  that  the  contract 
was  assigned  by  Pederson  to  the  Hans  Ped- 
erson Construction  Company,  there  is  no  rec- 
ord of  that  fact  and  It  was  not  proved.  We 
are  satisfied,  therefore,  that,  wben  It  was 
shown  that  the  work  was  done  according  to 
the  contract  which  was  taken  in  the  name  of 
Hans  Pederson,  he  is  primarily  liable  for 
whatever  was  done  under  that  contract, 

[2]  It  Is  next  argued  by  the  appellants 
that  there  Is  no  evidence  that  the  trespass 
was  willful  on  the  part  of  the  appellants, 
and  that  the  court  erred  In  finding  that  the 
trespass  was  *illful.  It  Is  conceded  by  the 
respondent  that  he  gave  permission  to  the 
foreman,  who  had  charge  of  the  work  of 
clearing  and  grading  for  the  railway,  to  use 
certain  timber  within  the  right  of  way, 
and  that  under  this  agreement  some  68,000 
feet  of  tl^e  timber  was  used.  The  evidence 
shows  that  some  of  the  employes  of  the  con- 
struction company,  who  were  doing  work 
upon  the  clearing  and  grading,  went  off  the 
right  of  way.  and  took  certain  timber,  which 
was  used  about  the  work.  This  was  no  doubt 
SQffident  to  show  a  trespass ;  but  It  was  also 
shown  that  Mr.  Pederson  knew  nothing  of 
this  trespass  and  did  not  authorize  It  The 
foreman  who  had  charge  of  the  work  had 
Instructed  the  men  under  him  not  to  go  off 
the  marked-out  right  of  way  to  take  any 
timber.  It  Is  apparent,  therefore,  that  there 
was  no  wlUfnl  trespass  on  the  part  of  the 
appellants  or  their  authorized  agents.  The 
statute  provides,  at  sections  939  and  940, 
Rem.  Code,  that  whenever  any  person  shall 
cut  down  or  carry  off  any  timber  on  the  land 
of  another  person  without  lawful  authority, 
m  an  action  by  such  person  against  the  person 
committing  such  trespasses,  if  Judgment  be 
given  for  the  plaintiff,  it  shall  be  given  for 
treble  tbe  amonnt  of  damages  claimed  or 


assessed  therefor,  as  the  case  may  be.  But 
if,  upon  trial  of  such  action,  it  shall  appear 
that  the  trespass  was  casual  or  involuntary, 
or  that  the  defendant  had  probable  cause  to 
believe  that  the  land  on  which  such  trespass 
was  committed  was  his  own,  or  that  of  the 
person  in  whose  service  or  by  whose  direc- 
tion the  act  was  done,  judgment  shall  only 
t>e  given  for  single  damages.  In  Skamania 
Boom  Co.  V.  Toumans,  64  Wash.  94,  116  Pac. 
645,  in  construing  these  sections,  we  held 
that  they  did  not  provide — 
"that  one  who  cuts  the  timber  of  another  with- 
out regard  to  the  place  of  cutting  or  to  the  own- 
ership of  the  land  from  which  it  is  cut  shall  be 
bolden  in  treble  damages.  To  fall  within  the 
statute  the  timber  must  be  cut  upon  the  laud 
of  another  person,  and  the  trespass  must  not 
have  been  casual  or  involuntary,  but,  as  was 
Baid  in  the  Gardner  Case,  'the  intent  to  commit 
trespass  must  appear.' " 

And  in  Bailey  v.  Hayd^  66  Wash.  57.  at 
page  61, 117  Pac.  720,  at  page  721,  after  con- 
sidering these  same  two  sections,  we  said : 

"Tbe  statute  ia  penal  in  ita  nature,  not  merely 
remedial.  As  such  it  should  be  strictly  con- 
strued. •  •  •  We  are  constrained  to  hold 
that  tbe  statute,  construing  the  two  sections  to- 
gether according  to  their  most  obvious  intent, 
contemplates  but  one  measure  of  damages — the 
actual  and  compensatory — which  shall  be  trebled 
as  against  the  willful  wrongdoer  and  allowed 
singly  as  against  the  casual  or  involuntary  tres- 
passer." 

And  in  Tronsnid  v.  Puget  Sound  Traction, 
Ught  &  Power  Co.,  91  Wash.  660,  158  Pac. 
848,  In  referring  to  these  same  two  sections, 
we  said : 

"That  section  (section  939)  itself  multiplies 
the  recovery  only  when  the  mischief  is  done 
'without  lawful  authority,'  besides  which  the 
next  imposes  that,  if  the  act  be  'casual  or  in- 
voluntary,' the  daiaages  shall  be  but  single. 
Now,  it  is  undispnted  that  there  was  permis- 
8ioQ  given  for  this  thing,  and,  though  the  jury 
did  find  that  as  to  cuttmg  the  tops  no  permis- 
sion had  been  given,  the  right  to  do  some  lop- 
ping and  trimminc  is  clear.  Defendant  may, 
indeed,  have  gone  tartlier  in  plaintiffs'  absence 
than  it  would  have  done  In  their  presence,  but 
it  would  be  misusing  this  law  to  visit  upon  the 
mistaken  a  penalty  intended  for  the  wanton. 
The  bad  faith  or  degree  of  willfulness  necessary 
to  set  la  motion  the  first  section  ia  made  clear 
in  Bailev  v.  Hayden,  65  Wash.  57,  117  Pac 
720 ;  Skamania  Boom  Co.  v.  Youmans,  64 
Wash.  94,  116  Pac.  645,  and  Gardner  v.  Love- 
grefi.  27  Wash.  356,  67  Pac.  615.  In  this  case 
plaintifEB  should  have  been  confined  to  compen- 
sation under  the  second." 

In  Harold  v.  Toomey,  92  Wash.  297,  168 

Pac.  986,  we  said : 

"While  it  Js  true  that  this  court  construes  the 
statute  (section  939,  supra)  strictly,  and  will 
discountenance  any  trebline  of  damages  except 
in  cases  where  the  trespass  Is  voluntary  and  an 
element  of  willfulness  or  malice  ia  combined 
therewith,  nevertheless  the  statute  was  enacted 
for  a  just,  double  purpose — to  punish  a  volun- 
tary oifender  and  to  provide,  by  trebling  the  ac- 
tual present  damage,  a  rough  measure  of  com- 
pensation for  future  damages  not  generally  as- 
certainable," 

In  this  case  it  was  an  admitted  facti  that  the 
respondent  authorized  the  taking  of  certain 
timber,  conceded  to  be  more  than  68,000  feet 
Some  of  the  servants  ct  the  appellants,  wlth- 
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out  their  knowledge  or  ccmsent,  and  a^^alnst 
ttie  advice  of  their  foreman,  took  certain  oth- 
er  timber.  It  la  plain,  we  think,  that  this 
trespass  was  casual  and  InTolnntary*  and 
under  the  statute  should  not  have  been 
trebled. 

[3]  The  r^pondent  asserts  that  It  was  the 
duty  of  the  appellants  to  all^  In  their  an- 
swer that  the  trespass  was  Involuntary  and 
casual  as  a  defense,  and  that,  since  the  an- 
swer alleged  a  general  denial  only,  they  ought 
not  to  be  heard  to  say  that  the  trespass  was 
casual  and  Involuntary;  but  under  the  deci- 
sions whtcb  we  have  referred  to  above  It  is 
aniareDt  that,  If  It  appeared  upon  the  trial 
of  the  case  that  the  trespass  was  casual  or 
Involuntary,  that  was  sufficient  to  defeat  a  re- 
covery for  treble  damages.  We  are  satisfied, 
therefore,  that  the  trial  court  erred  In  treb- 
ling the  damages.  There  Is  no  evidence  of 
damage  to  the  land  aside  from  the  timber. 
The  judgment  should  have  been  for  single 
damages  only,  or  for  $243.55. 

The  Judgment  appealed  from  Is  therefore 
reversed,  and  remanded  to  the  lower  court, 
with  instructions  to  enter  a  judgment  In  fa- 
vor of  the  respondent  for  $243.55;  the  ai>- 
pellants  to  recover  their  costs  In  this  court. 

EliLIS,  a  3.,  and  CHADWIOK,  X,  con- 
cur. 

(100  Wash.  60S) 

TRUITT  V.  TRUITT.    (No.  1429&) 

CBupreme  Court  of  Washington.  March  22, 
1918.) 

1.  Deeds    ^»196(2>— VALiDnr  — HnsHAND 
AND  Wife— BrEDEN  or  Pboof. 

Rem.  Code  1916,  |  5292,  providing  that.  In 
every  case  where  any  question  arises  as  to  the 
good  faitb  of  any  transaction  between  husband 
and  wife,  whether  a  tranaactioii  between  tbem 
directly  or  by  intervention  of  third  person  or 
persons,  the  bnrden  of  proof  shall  be  upon  the 
party  asserting  the  good  faith,  does  not  apply 
to  aid  a  devisee,  bat  only  creditors. 

2.  Deeds  «=>lfW(l)  —  Mbntai.  COMPBTiifOT  — 

BUBDEN  OF  PHOOP. 

A  devisee  or  heir  has  the  bnrden  of  proving 
that  his  ancestor,  in  deeding  his  property  while 
on  his  deathbed,  was  not  physically  or  mentally 
competent 

3.  Deeds  ^211(1)  — Mbntai.  Cohfetknot— 
Sufficiency  of  Bvidencb.  , 

Evidence  held  insufficient  to  support  a  find- 
ing that  one  executing  a  deed  while  on  his 
deathbed  was  mentally  or  physically  unable  to 
execute  such  deed. 

D^iiartmait  2.  Appeal  tram  Superior 
Court.  Pierce  Conn^.  ' 

Action  by  Frank  Edward  Tlrnltt,  Individu- 
ally and  as  executor  of  the  Estate  of  George 
Truitt,  deceased,  against  Margaret  Trultt 
Decree  for  plaintUT,  and  defendant  appeals. 
Reversed,  with  directions. 

Gordon  &  Easterday  and  B.  Sherrill,  all 
of  Tacoma,  for  appellant 

MOUNT,  J.  This  action  was  brought  by 
the  respondent,  In  bis  individual  capacity 


and  as  executor  of  his  faUier*8  estate,  to  set 
aside  a  deed  to  lot  3,  In  tdock  16,  South  Ta- 
coma addition  to  Tacoma,  upon  an  allega- 
tion as  follows: 

"That  said  George  Truitt  deceased,  was  on 
his  deathbed  at  the  County  Hospital,  as  a  pau- 
per, and  both  phystcaOy  and  meDtally  Incapable 
of  executing  the  deed,  or  conveying  property, 
and  was  induced  and  coerced  by  the  satp  defend- 
ant who  knew  well  that  he  was  in  snch  a  weak 
condition  physically  and  mentally,  that  be  was 
Incapable  of  auy  intelligent  action,  and  plaintiff 
alleges  that  if  said  parported  conveyance  was 
ever  signed  by  him,  b7  mark,  that  it  was  not  in 
fact  and  could  not  have  been  by  reason  of  his 
weak  and  dying  condition,  his  voluntary  act." 

Upon  this  issue  the  case  was  tried  to  the 
court  without  a  jury.  At  the  conclusion  of 
the  evidence,  the  court  made  no  findings  of 
fact  but  entered  a  decree  setting  aside  the 
deed.   The  defendant  has  appealed. 

It  appears  that  the  respondent,  Frank  Ed- 
ward Truitt,  is  the  son  of  the  deceased. 
George  Truitt,  by  a  former  wife.  On  the  Ist 
day  of  July,  1908,  George  Truitt  was  mar- 
ried to  the  appellant,  and  they  lived  togeth- 
er thereafter  until  his  death.  In  1911  George 
Truitt  made  his  will,  in  which  his  son  Frank 
was  named  as  residuary  legatee.  In  the  year 
1916  Mr.  Truitt  was  very  III,  and  went  to  the 
County  Hospital  of  Pierce  county.  While 
there,  on  the  24th  day  of  June.  1916,  Mr. 
Truitt  executed  and  delivered  to  his  wife,  the 
appellant,  a  deed  to  the  lot  In  question.  On 
the  6th  day  of  July,  1916,  he  died.  There- 
after the  respondent,  Frank  EMward  Truitt, 
was  appointed  executor  of  his  father's  will, 
and  subsequently  brought  this  action. 

The  record  shows  that,  at  the  time  the 
deed  was  executed,  George  Truitt  was  a  very 
sick  man.  He  was  weak  physically,  and 
there  Is  some  evidence  that,  he  slept  a  good 
part  of  the  time,  and  that  when  he  talked, 
he  talked  with  difficulty,  and  mostly  In  whis- 
pers, j-here  Is  some  evidence  to  the  effect 
that  at  times  he  was  mentally  Irresponsible ; 
but  there  is  no  evidence  that,  at  the  time  the 
deed  was  signed,  he  did  not  know  what  he 
was  doing.  We  think  the  evidence  Is  almost 
conclusive  that  be  knew  what  be  was  doing 
when  he  executed  the  deed.  We  find  no  evi- 
dence in  the  record  that  there  was  any  un- 
due Influence  brought  to  beai  upon  him  to 
cause  him  to  execute  the  deed.  We  find  noth- 
ing In  the  record  to  show  that  there  was 
anything  unnatural  In  the  fact  that  he  exe- 
cuted the  deed  to  his  wife.  So  far  as  the 
record  shows,  Mr.  Truitt  and  his  wife  had 
lived  together  happily  during  the  eight  years 
of  their  married  life.  It  is  conceded  that 
Frank  Edward  Truitt  had  not  seen  his  fa- 
ther for  two  years  prior  to  his  death.  We 
are  at  a  loss  to  know  upon  what  the  trial 
court  based  his  conclusion  that  the  deed 
should  be  set  aside;  for,  as  we  have  said, 
there  Is  no  evidence  of  undue  Infiuence,  and 
we  are  satisfied  that  there  Is  not  sufficient 
evidence  In  the  record  to  show  that  Mr.  Tru- 
itt, at  the  time  he  made  the  deed,  did  not 
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know  the  fall  purport  tbereof  and  intend  to 
do  what  he  did. 

[1]  No  appearance  has  been  made  on  be- 
half of  the  respondoDt,  by  tnlef  or  otherwise. 
In  tbis  court  It  Is  said  In  the  hriet  of  the 
appellant  that  the  trial  oonrt  was  of  the  opin- 
Ion  that  the  case  was  controlled  by  section 
S2Iffi,  Rem.  Code^  whldtt  reads  as  follows: 

"In  every  case  where  any  qnefltion  arises  as 
to  the  good  faith  of  any  transaction  between 
faDabaod  and  wife,  whether  a  transaction  be- 
tween them  directly  or  by  intervention  of  third 
person  or  persons  the  burden  of  proof  shall  be 
upon  the  party  asserting  the  (ood  faith." 

There  la  nottilns  tn  the  record  to  abow, 
and  It  Is  not  dalmed  tber^n,  that  Qeorge 
Tniltt,  at  the  time  he  made  and  executed  the 
deed  in  question,  bad  any  creditors;  and  it 
Is  not  claimed  that  the  respondent,  Frank 
Edward  Truitt,  was  a  creditor  of  his  father. 
So  it  Is  apparent,  we  think,  that  this  sectl<ni 
of  the  statute  has  no  bearing  upon  this  casa 
The  deceased  had  a  ri«^t,  no  doubt,  to  dis- 
pose of  his  property  as  he  saw  lit.  At  the 
time  he  made  this  deed  he  could  have  made 
another  will,  and  that  will  would  certainly 
have  been'  valid,  if  Mr.  Truitt,  at  thai  time, 
was  in  Ills  right  mind  and  knew  what  be 
was  about.  Hie  question  of  good  faith  in 
making  sw^  will  could  not  CTter  Into  a  con- 
test of  the  will,  because,  if  13ie  testator  knew 
what  be  was  doing,  and  intended  what  be 
did,  the  will  would  have  been  valid.  Instead 
of  making  a  will,  he  executed  a  deed,  saving 
this  piece  of  property  to  his  wife.  The  good 
faith  of  tbe  transaction  may  not  be  question- 
ed by  any  person  other  than  a  creditor ;  and, 
rince  there  were  no  creditors,  the  question 
<tf  good  ftitb  cannot  be  made.  Id  the  case  of 
Deerlng  v.  Holcinnb,  26  Wash.  S88,  at  page 
60O,  67  t^C;  240,  at  page  244,  we  said  upon 
this  question: 

"It  is  immaterial  whether  such  real  estate 
stands  in  the  name  of  the  husband  or  wife.  The 
conveyance  of  such  real  estate  to  the  wife  is 
not  even  evidence  of  fraud,  ^e  husband  could 
give  bis  Interest  in  such  real  estate  to  the  wife, 
and  no  one  could  questioD  the  good  faith  of 
Rich  a  transaction  but  the  creditors  of  the 
community.  The  appellant  is  not  such  a  credi- 
tor, and  a  transfer  of  such,  property  is  a  mat- 
ter of  no  concern  to  him." 

See,  also,  12  R.  C.      page  613. 

[2,  3]  So  that  the  only  question  left  In  the 
case  to  whether  Mr.  Truitt,  at  the  time  he 
made  this  deed,  was  conscious  and  knew 
what  be  was  about;  for  there  Is  no  evidence 
of  any  undue  influence  practiced  upon  him. 
l%e  respondent  allied  in  his  complaint  that, 
at  tbe  time  the  deed  was  made,  Mr.  Truitt 
was  both  physically  and  mentally  incapable 
of  executing  tbe  deed  or  conveying  tbe  prop- 
oty.  Tbe  burden  was  upon  the  respondent 
to  allow  these  tacts.  While  there  Is  evidence 
in  the  record  tliat  Mr.  Truitt,  tbe  grantor  In 
the  deed,  was  a  very  8l<^  man  at  that  time, 
and  died  12  days  after  the  execution  of  the 
deed,  and  that  at  times  be  was  probably  un- 
oonsdoiu,  there  is  also  evidence  of  tbe  fact 
that  at  otiier  times  he  was  perfectly  rational. 


knew  what  he  was  doinft  and  talked  intelli- 
gently, but  with  difflcnlty.  There  la  no  evi- 
dence that  at  the  time  he  executed  tbe  deed 
he  was  incapable  Kit  executing  it,  except  a 
mere  inference;  There  la  evidence,  sufficient, 
we  think,  to  show  that  at  tbe  time  the  deed 
was  executed  be  was  mentally  capable  of  so 
doing,  and  that  he  understood  and  intended 
tbe  purport  and  eftect  of  it  We  are  satis- 
fied, therefor^  that  tbe  trial  court  erred  in 
setting  aside  the  deed. 

The  Judgment  b  reversed,  and  the  cause 
remanded,  with  instmctions  to  dismiss  the 
action. 

EHJJS,  C  J.,  and  OHADWIOK  and  aOJ> 
CX>MB,  JJ.,  concur. 

(K»  Wash.  (42) 
GRASS  et  nx.  v.  CITT  OF  Sn^TTLD. 
(No.  14452.) 

(Supreme  ConrC  of  Washington.    March  13, 

ifiia) 

1.  New  Tbiai,  «=s>41(1)  —  Gbant  ov  New 

TaiAL— HABMLBSe  EbBOB. 

Where  under  the  evidence  no  verdict  other 
than  that  for  defendant  would  be  allowed  to 
stand,  it  is  improper  for  the  trial  court  to  grant 
a  new  trial  to  plaintiff  after  verdict  for  defend- 
ant on  account  of  the  erroneous  refusal  of  in- 
structions or  improper  commenta  by  the  court 

2.  Municipal  Corporations  <^708(3)— Ih- 

JUBIXS  TO  PEBSOnS  ON  SiDBWALKS— LlABIL* 
mr  OP  MUNICIPALITT.  , 
A  city  is  not  an  insurer  of  the  pereonal 
safety  of  every  oue  who  uses  its  walks,  nor  Is 
it  bound  to  keep  them  in  sudi  repair  that  ac- 
cidents cannot  powibly  happen.  Hence  a  city 
is  not  liable  for  injuries  received  by  plaintiff 
who  tripped  over  a  break  in  a  cement  walk 
wblch  was  1%  inches  high  at  one  side  of  the 
walk  and  tapered  to  uotlunff  at  the  other,  par- 
ticularly where  idaintia  reguarly  used  the  walk 
for  several  weeks. 

Department  L  Appeal  from  Superior 
Court,  King  County ;  J.  T.  Ronald,  Judge. 

Action  by  Martin  M.  Grass  and  Catherine 
Grass,  his  wife,  against  tbe  City  of  Seattle. 
There  was  a  verdict  for  defendant,  and, 
motion  for  new  trial  being  granted,  defend- 
ant appeals.  Reversed  and  remanded,  with 
instructions  to  enter  a  Judgment  upon  the 
verdict. 

Hugh  M.  Caldwell  and  Patrick  M.  Tam- 
many, both  <tf  Seattle,  tor  appellant 

FULLBRTON,  J.  Tbe  respondents  Grass 
brought  an  action  against  the  dty  of  Seattle 
to  recover  for  pers<mal  injuries  received  by 
Mrs.  Grass  from  a  fall  caused  by  tripping 
ow  a  defective  place  In  a  sidewalk  on  one 
of  tbe  dty  streets.  The  defect  consisted  In 
a  straight  break  across  a  cement  sidewalk, 
leaving  one  side  elevated  above  the  other. 
The  elevation  at  the  inner  line  of  the  walk 
was  IH  inches  high,  gradual^  tapering  to 
nothing  at  the  curb.  The  exact  looitlon  of 
the  part  of  the  walk  over  which  the  re- 
spondent tripped  does  not  appear  in  evl- 
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dence.  The  cause  was  tried  to  a  Jury,  which 
returned  a  verdict  for  the  city.  A  motion 
for  a  new  trial  was  Interposed  by  the  re- 
spondents on  the  grounds  of  irregularity  lii 
the  proceedings  of  the  court,  accident  and 
surprise,  Insufficiency  of  the  evidence,  and 
error  in  law  occurring  at  the  trial.  The  tri- 
al court  granted  the  motion  for  reasons 
which  are  stated  In  the  order  In  the  follow- 
ing language: 

"The  court,  having  heard  the  arguments  of 
counsel  and  being  fully  advised,  is  of  the  opin- 
ion that  error  in  law  was  committed  by  the 
court's  refusal  to  give  certain  iostructions  which 
were  proposed  and  Bubmitted  by  plaintiffs,  and 
also  owing  to  the  irregularity  in  the  proceedings 
on  the  part  of  the  trial  court  which  consisted 
of  comment  by  the  trial  court  during  the  prog- 
ress of  the  case,  as  is  more  clearly  evidenced 
and  shown  by  the  statement  of  facts;  and  the 
trial  court  recognizing  and  being  of  the  opinion 
that  the  comment  by  the  trial  court  during  the 
progress  of  the  trial,  and  the  demeanor  of  the 
trial  court,  might  very  easily  have  prejudiced, 
and  in  all  probability  did  prejudice,  the  jury 
against  the  plaintiffs,  by  reason-  whereof  the 
plaintiffs  were  prevented  from  having  a  fair 
trial,  and  as  a  consequence  the  trial  court  con- 
cludes that  in  fairness  to  all  parlies  plaintifCs 
should  be  granted  a  new  trial." 

From  the  disposition  made  of  the  case  by 
the  court,  the  city  appeals. 

[t]  While  the  appellant  discusses  the  case 
from  the  viewpoint  of  the  trial  court  and  at- 
tempts to  show  that  there  Is  no  error  In  the 
record  even  from  that  point  of  view.  It  also 
makes  the  contention  that  under  the  evi- 
dence no  other  verdict  could  be  permitted 
to  stand  than  that  returned  by  the  jury. 
The  respondents  have  not  favored  us  with  a 
brief,  but  we  have  nevertheless  examined  the 
evidence  with  care,  not  only  from  the  very 
complete  abstract  furnished  by  the  appel- 
lant, but  from  the  statement  of  facts  as 
well.  This  examination  has  forced  as  to  the 
conclusion  that  the  last  contention  made  by 
the  appellant  Is  well  founded.  So  conclud- 
ing, it  Is  unnecessary  to  notice  the  questions 
upon  which  the  trial  court  rested  its  finding 
of  error,  as  the  other  necessarily  condndes 
the  matter. 

[2]  As  to  the  condition  of  the  walk  at  the 
place  where  the  injured  respondent  tripped 
and  fell,  there  Is  no  substantial  dispute  In 
the  evidence.  While  the  respondent  and  cer- 
tain ta  her  witnesses  estimated  the  drop  in 
the  wa^  as  ranging  from  2  to  inches  at 
the  inner  side  and  tapering  to  nothing  at  the 
curb,  exact  measurements,  made  by  differ- 
ent persons  shortly  after  the  accident  and 
again  Immediately  preceding  the  trial,  show- 
ed its  actual  ^p  to  be  1%  Intihes  at  the 
Inner  dde,  tapping  to  nothing  at  the  curb. 
Indeed,  the  respondent  testified  that,  not- 
withstanding she  had  passed  over  the  walk 
on  an  average  of  twice  a  week  for  several 
weeks  preceding  the  accident,  she  did  not 
know  of  the  existence  of  the  defect  One  of 
her  witnesses  also  testified  that,  whra  walk- 


ing in  the  direction  the  respondent  was  go- 
ing, the  break  would  not  be  observable  un- 
less one  "looked  right  at  the  spot  as  you 
came  down."  Manifestly,  it  seems  to  us,  a 
city  cannot  be  held  negligent  for  suffering 
to  remain  In  a  sidewalk  a  defect  so  Incon- 
sequential as  this  one  was  shown  to  be.  A 
city  Is  not  an  Insurer  of  the  personal  safety 
of  every  one  who  uses  Its  public  walks.  It 
owes  no  duty  to  keep  them  in  such  repair 
that  accidents  cannot  possibly  happen  upon 
them.  Its  duty  in  this  respect  is  done 
when  it  keeps  them  reasonably  safe  for  use 
— safe  for  those  who  use  them  In  tbe  exer- 
cise of  ordinary  care — and  we  cannot  but 
conclude  that  this  one  was  thus  reasonably 
safe. 

It  follows  that  the  court  erred  In  grant- 
ing a  new  trial.  Tbe  Judgment  is  reversed, 
and  the  cause  remanded,  with  instructions 
to  enter  a  Judgment  upon  tbe  verdict. 

miAAS,  0.  J.,  and  PABKEB.  WQBSTEB, 
and  MAIN,  JJ.,  concur. 


(100  Wosli.  S7S) 

NEW  YORK  LIFE  INS.  CO.  et  al.  t.  OR- 
PHEUM  THEATER  &  REALTY  CO. 
et  al.   (Mo.  1447S.) 

(Supreme  Court  of  Washinfton.    March  1& 
1918.)  ^ 

1.  Tbade-Mabks  and  Tkadx-Najixs  4=989  — 
Unfaib  Coupbtition—Pbiob  Use  of  Navb 

— conthact. 

Where  respondents  used  the  name  "Or- 
pbeum"  to  designate  and  identify  their  theater 
in  Seattle  long  before  making  a  contract  with 
the  Orpbeum  Circuit  Company  for  seven  years* 
use  of  building,  tbe  use  of  such  name  was  not 
by  license  from  such  Orpheum  Circuit  Com- 
pany, and  particularly  where  tbe  contract  was 
silent  thereon,  although  specific  as  to  other  de* 
tails. 

2.  Tbadb-Maxks  and  Tbadb-Naicbs  €=332  — 
Unfaib  CoicpBTrrioN  —  Abandonment  or 

Naue. 

Where  the  respondents  were  using  the  name 
"Orpbeum,"  and  did  not  transfer  the  name  to 
the  Colosseum  Theater  until  about  four  months 
after  abandoning  their  old  "Orpheum"  Theater, 
and  it  was  for  all  such  time  their  intention  to 
transfer  and  keep  such  name,  snch  dday  does 
not  indicate  intention  to  abandon  its  use. 

3.  Tbaoe-Mares  ano  Tbade-Naioes  4S=>71 — 
Unfair  Competition. 

Where  it  appears  that  the  character  of  tbe 
electric  signs  and  manner  of  their  display  were 
such  as  to  lead  tbe  public  to  believe  appellants* 
theater  was  the  "Orpheum"  of  respondents, 
rather  than  one  in  which  the  Orpheum  Circuit 
vaudeville  was  being  given,  tbeir  use  was  unfair 
competition,  and  the  court  prepay  oxdonA 
their  removal. 

4.  Tbade-Markb  ano  Traue-Names  <5=>98   

Damages— Spec  nLATivE. 

Where  an  examination  of  the  record  shows 
that  the  claim  for  substantial  damages  for  un- 
fair use  of  name  of  respondent's  theater  by 
appellant  was  too  speculative  and  indefinite  to 
be  fixed*  no  award  therefOr  can  be  made. 

I>epartment    1.   Appeal    from  Superior 
Court,  King  County;  John  S.  Jurey,  Judge. 
Suit  by  the  New  Yori£  I4fe  Insurance  Com- 
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pony  and  oUiers  against  the  Orpheum  Tliea- 
tex  ft  Realty  Company  and  anotber.  Judg- 
ment tor  plaintiffs,  and  defendants  appeaL 
Affirmed. 

Tucker  St  Hyland,  of  Seattle,  for  appel- 
lants. Winfleld  H.  Smitb,  Miller  ft  Lysons, 
and  Peters  &  Powell,  all  of  Seattle,  for  re- 
spondenta. 

WEBSTER,  J.  From  1903  to  April  3, 1008, 
Timothy  D.  SuiUvan  and  John  W.  Consldlne, 
the  organizers  and  owners  of  substantlaUy 
all  of  the  capital  stock  of  Sullivan  &  Consl- 
dine,  a  coriwration,  held  under  lease  and  op- 
erated through  the  medium  of  a  corporation 
known  as  the  Orpheum  Theater  Company,  a 
small  theater  on  a  portion  of  what  is  now 
the  site  of  the  Leary  Bnllding  in  the  dty  of 
Seattle,  which  was  named  by  them  and  known 
to  the  public  as  the  Orpheum  Theater.  On 
the  last-named  date  the  theater  was  Closed 
In  order  that  the  boildlng  in  which  it  had 
been  conducted  oonld  be  razed  [weparatory 
to  the  erection  of  the  Leary  building.  Prior 
thereto  and  until  the  latter  part  of  July  or 
the  Core  part  of  August,  IW^  SulllTan  ft 
Consldine  also  (iterated  a  theater  known  as 
the  ColcAseum,  at  Tblrd  avenue  and  James 
street  on  a  part  of  what  is  the  present  site 
ot  the  <^ty-Connty  building,  at  which  time 
its  name  was  changed  to  tlu  Orpheum  The- 
ater, under  which  name  it  was  operated  tintil 
1011,  when  a  modem  theater  building  erect- 
ed by  them  at  Third  avenue  and  Madison 
street  was  completed,  equipped,  and  furnish- 
ed. The  name  "Orpheum"  was  given  to  the 
new  theater;  it  being  engraved  on  an  onyx 
tablet  permanently  built  in  over  the  main 
entrance  to  the  theater  and  otherwise  promi- 
nently displayed  on  the  building. 

On  January  20,  1908,  an  agreement  was 
made  between  Sullivan  ft  Consldine,  as  party 
of  the  first  part,  Martin  Beck,  as  party  of  the 
second  part,  and  the  Orpheum  Circuit  Com- 
pany, as  party  of  the  third  part,  whereby  the 
Qrst  party  agreed  to  organize  a  corporation 
to  be  engaged  exclusively  In  the  business 
of  conducting  one  high-class  vaudeville  the- 
ater in  the  city  of  Seattle,  40  per  cent  of  the 
capital  stock  of  which  to  be  delivered  to  the 
second  partj.  The  first  party  further  agreed 
to  obtain  for  the  corporation  a  theater  build- 
ing suitably  located  and  equipped  for  the 
presentation  of  such  vaudeville  performanc- 
es, for  which  a  reasonable  rental  was  to  be 
paid  by  the  corporation.  The  second  and 
third  parties,  for  a  stated  consideration,  were 
empowered  to  book  all  acts  and  attractions 
to  be  given  in  the  theater  during  the  life  of 
the  agreement 

Pursuant  to  this  contract  Sullivan  ft  Con- 
sidine  organized  the  Seattle  Orpbeum  Com- 
pany, the  corporation  therein  provided  for, 
and  issued  and  delivered  ^  Beck  40  per  cent, 
of  the  capital  stock  thereof,  retaining  the 
remainder.  They  also  sublet  to  the  Seattle 
Orpheum  Company  the  theater  building  there- 
tofore operated  as  the  Colosseum  Theater, 


bi  which  the  TandevUle  performances  stipu- 
lated in  the  cmtract  w^  given.  Upon  the 
completioa  <a  tha  theater  building  at  Third 
avenue  and  Madison  street  in  lOU  it  was 
leased  by  Sullivan  ft  Consldine  to  Uie  Seattle 
Orpheum  G<Hnpany,  where  the  entertainments 
were  thereafter  given  until  the  contract  was 
terminated  in  lOlEL 

For  many  years  prim  to  January  20, 1908, 
the  Orpheum  Circuit  Company  and  its  prede- 
cessors Ih  interest,  to  whose  rights  the  ap- 
pellant Orpheum  Theater  ft  Realty  Company 
has  succeeded,  owned  and  controlled  a  cir- 
cuit of  vaudeville  theaters  in  many  large 
dtira  of  the  United  States  and  the  Dominion 
of  Canada,  designated  and  known  to  the 
public  as  the  "Orpheum  Circuit."  in  whidi 
theaters  high-class  vaudeville  entertainment 
was  preaoited.  No  such  attractions,  howev- 
er, bad  been  given  in  the  cdty  of  Seattle  pri- 
or to  the  making  of  the  agreement  above 
referred  to,  and  none  wwe  themfter  exhib- 
ited in  that  dty  during  the  life  of  the  con- 
tract, except  in  accordance  with  the  pro- 
visions of  Budi  contract;  n<n:  had  the  name 
"Ori^eam"  been  used  tu  the  city  of  Seattle 
for  the  purptMe  of  designating  vaudeville 
attractions,  or  as  the  name  of  any  theater 
situate  therein,  prior  to  the  making  ot  the 
above-mentioned  contract,  except  as  the  name 
had  theretofore  been  used  and  applied  by 
Sullivan-  ft  Consldine  In  the  manner  herein- 
before stated. 

On  June  24,  1915,  after  the  cancellaUon  of 
the  contract  of  January  20,  1908.  the  Seattle 
Orpheum  Company  sublet  the  Orpbeum  The- 
ater to  the  appellant  Orpheum  Theater  ft 
Realty  Company  for  the  season  of  1915-16, 
during  which  time  the  attractions  booked  by 
the  appellant  fmn  its  Orpbeum  Circuit  were 
exhibited. 

Upon  the  termination  of  the  sublease  the 
Orpheum  Theater  ft  Realty  Company  leased 
the  Alhambra  Theater,  located  at  Fifth  ave- 
nue and  Pine  street,  to  which  it  transferred 
all  Orpheum  Circuit  vaudeville  performances, 
the  Orpheum  Theater  at  Third  avenue  and 
Madison  street  being  leased  to  respondent 
Thomas  Wilkes,  who  thereafter,  through  the 
stod£  company  known  as  "Wilkes  Players," 
produced  theatrical  plays  therein. 

On  September  20,  1916,  respondents  com- 
menced an  action  in  the  superior  court  to  en- 
join appellants  from  naming,  describing,  or 
in  any  wise  designating  the  Alhambra  The- 
ater by  any  name  In  which  the  word  "Orphe- 
um" Is  an  essential,  conspicuous,  or  promi- 
nent part,  or  by  displaying  advertisements 
calculated  to  lead  the  public  to  call  or  know 
that  theater  by  the  name  "Orpheum,"  and  for 
damages  In  the  sum  of  $5,000  for  the  alleged 
wrongful  acts  of  the  defendants  In  the  use 
of  such  name. 

Upon  the  trial  the  court  entered  a  decree 
enjoining  the  appellants  from  so  using  the 
name  "Orpheum"  In  connection  with  any  the- 
ater In  the  dty  of  Seattle  as  to  lead  the  pub- 
lic to  know  such  theater  by  the  name  "Or>> 
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pheam,*'  or  to  confose  tlie  same  with  plain- 
tiffs' Orpheum  Theater  at  Third  avenue  and 
Madison  street,  and  gpedScally  ordered  de- 
fendants to  remove  from  the  theater  at  Fifth 
avenue  and  Pine  street  two  large  electrically 
'lighted  street  signs  bearing  the  word  "Or- 
pheum." The  decree,  however,  reserved  to 
defendant  Orpheiun  Theater  &  Realty  Com- 
pany the  right  to  use  the  work  "Orpheum" 
as  descriptive  of  the  vaudeville  attractions 
produced  by  it  provided  such  use  is  not  in- 
consistent with  or  iu  violation  of  the  injunc- 
tive relief  granted.  Nominal  damages  In  the 
sum  of  one  dollar  was  awarded  the  plain- 
tiffs. The  defendants  bave  appealed  from 
the  portion  of  the  decree  awarding  the  In- 
jnnctive  relief,  and  the  plaintiffs  from  that 
portion  thereof  denying  the  claim  for  sub- 
stantial damages. 

Appellant  Orpheum  Theater  &  Realty  Com- 
pany disputes  respondents'  right  to  the  ex- 
clusive use  of  the  word  "Orpheum"  as  the 
designation  of  their  theater  at  Third  avenue 
and  Madison  street,  upon  the  grounds :  First, 
that  the  theater  was  so  named  by  license  or 
permission  of  Its  predecessor,  and  that  the 
privilege  had  been  revoked;  and,  second,  that 
the  theater  was  operated  by  a  copartnership 
composed  of  Salllran  &  Consldine  and  the 
Orpheum  Theater  &  Realty  Company's  prede- 
cessor, and  that  upon  the  termination  of  the 
contract  of  January  20,  1908,  the  right  to 
use  the  word  "Orpheum"  reverted  to  It.  It 
is  farther  insisted  that,  even  though  the  gen- 
eral Injunction  was  proper,  the  court  erred 
In  directing  the  removal  of  the  electric  signs. 
Of  these  conteutlonB  briefly  In  the  order 
stated: 

t1,  2]  From  what  has  already  been  said  it 
clearly  appears  that  the  prior  right  of  re- 
qiHmdentB  to  use  the  name  "Orpheum"  to 
designate  and  identify  tbelr  theater  was  ac- 
quired long  prior  to  the  ezecuUon  of  the 
January  20,  1908,  ctrntract;  hence  appellant 
could  not  have  licensed  Its  use  by  respond- 
ents. Moreover,  the  contract  is  significantly 
silent  as  to  tiie  name  of  the  theater  Sullivan 
&  Oonsidine  was  to  furnish  pursuant  to  its 
terms.  If  it  had  been  the  intention  of  appe- 
lant to  grant  or  of  the  respondent  to  acquire 
tbe  right  to  use  the  word  "Orphwm".  aa  the 
name  of  tbe  theater  then  craitemplated.  the 
contract,  which  In  all  other  respects  was  mi- 
nute and  particukur  of  detail,  would  have  so 
provided;  especially  so  in  view  of  the  fact 
that  at  the  time  of  its  execution  Snlllvan  & 
Consldine  was  operating  a  theater  in  the  city 
of  Seattle  under  that  name.  Some  contention 
is  made  that,  because  the  name  "Orpheum" 
was  not  transferred  to  the  Colosseum  Thea- 
ter until  aboat  four  months  after  the  closing 
of  tibe  theater  on  the  site  of  the  Leary  build- 
ing, that  its  use  was  abandoned.  It  appears, 
however,  that  it  was  the  intention  of  SulU- 
Tsn  &  Consldine  all  the  while  to  make  the 
change  and  preserve  its  right  to  tbe  use  of 
the  name.  In  the  lii^t  of  the  attendant  cir- 


cumstances we  do  not  think  so  short  a  delay 
indicated  any  purpose  to  abandon  Its  use. 

What  has  been  said  would  seem  to  answer 
the  second  contention;  for^  unless  the  name 
"Orpheum"  was  contributed  to  the  alleged 
partnership  by  appellant,  such  name  would 
not  revert  to  it  upon  the  dissolution  of  the 
firm.  However,  there  was  no  partnership. 
A  corporation  was  organized,  and  the  capital 
stock  thereof  distributed  In  accordance  with 
the  agreement  of  the  parties. 

[3]  With  respect  to  the  removal  of  the 
electric  signs  we  are  satisfied  from  the  testi- 
iDony  and  the  numerous  photographs  Intrc^ 
duced  as  exhibits  that  the  character  of  the 
slgus  and  the  manner  of  their  display  were 
such  as  to  lead  the  public  to  believe  appel- 
lants* theater  was  the  Orpheum  Theater, 
rather  than  the  theater  In  which  Orpheiim 
Circuit,  vaudeville  was  being  given.  This 
being  true,  the  use  of  the  signs  amoimted  to 
unfair  competition,  and  the  order  directing 
their  removal  was  proper.  Wright  Restau- 
rant Ca  V.  Seattle  Restaurant  Co.,  67  Wash. 
690,  122  Pac.  348;  Martell  v.  St.  Frauds 
Hotel  Cow,  Kl  Wasb.  375,  98  Pa&  1116, 16  Ann. 
Oa8.693. 

[4]  This  brings  us  to  the  question  present- 
ed by  the  cross-appeaL  An  examination  of 
the  record  convinces  us  that  tbe  evidence 
relating  to  the  cUlm  for  substantial  damages 
was  altogether  too  c^teculatlve  and  indefi- 
nite to  warrant  the  granting  of  such  r^ef. 
So  many  uncertain  elements  are  involved  In 
determining  the  extrat  of  plaintiffs*  damage 
occasioned  by  the  acts  of  defoidants  that  It 
la  impos^ble  to  fix  any  definite  award. 

The  decree  of  the  lower  court  carefully 
and  correcUy  defines  the  rights  of  tlie  parties 
in  the  premises.  Finding  no  error,  the  Judg- 
ment is  affirmed. 

ELLIS.  C.  J.,  and  PARKBE,  UAIN,  and 
FULLEBTON.  JJ.,  concur. 


■  (100  Wash.  5S2> 

STATE  V.  liAZZARO.    (No.  14407.) 
(Supreme  Court  of  WashlDgton.   March  15, 

I9ia) 

1.  Cbiminal  Law  «=9ll59(2)— Review— Sui^ 

MCIENCT  or  EvroBNCE. 
The  weight  and  sufficiency  of  tiie  evidence 
was  for  the  Jury. 

2.  Pbostitotion  9=»4 — ^Accepting  Babninos 

OF  PbOSTITUTE— EVIDENCEl— SUFFICIENCT. 

In  a  proBecution  for  accepting  a  Bom  of  mon-  ' 
ey,  the  earnings  of  a  prostitute  evidence  kM 
sufficient  to  sustain  conviction. 

3.  Witnesses  «=»406— luFBAomnnr. 

Iq  a  prosecution  for  acceptiiig  a  spedfic  sum 
of  money,  tiie  earnings'  of  a  prostitute,  where 
defeodant  testified  as  to  receiving  an  adequate 
income,  as  a  special  deputy  sheriff,  testimony 
that  the  records  of  the  sberiffs  office  i^owed 
that  hia  income  was  most  Inadequate  was  not 
admissible  in  impeachment,  because  relating  to 
an  immaterial  and  collateral  matter. 

4.  PBOBTITUTION  ^=>4 — AOCBPnifO  SlABinKaB 

—Evidence  or  Income. 
Where  defendant  asserted  that  he  received 
the  money  to  give  to  aae  who  was  maintaining 


«s»ror  eilMT  eaMs  sm  same  toclc  and  KBT-NniBBR  in  all  Ker-Nomberad  Dlaesu  aad  Indaxaa 
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the  womao's  cbfldren,  and  testified  that  be  had 
itn  adequate  income  as  sheriff's  deputy,  the  ad- 
mission of  testimony  that  his  income  for  the 
year  in  which  the  offense  was  committed  was 
practicably  negligible,  offered  not  only  for  the 
purpose  of  impeachment,  but  on  the  question  of 
tin  Ukdfiiood  of  Ua  commisritm  of  the  crime, 
was  erroneous  and  bigbly  prejudicial,  for  there 
is  no  srester  probability  of  a  poor  person  com- 
mitting  a  crime  tiian  a  ridier  one. 

Z>epartmeDt  1.  Appeal  from  Superior 
Oomt,  King  County;  Everett  Smith,  Judge. 

Dominique  Lazzaro  was  ooDTlcted  of  ac- 
cepting 8  warn  ot  moD^,  the  earnings  of  a 
proetitnte,  and  he  appeals.  Reversed,  and 
cause  remanded  tot  new  trial. 

Vanderveer  ft  Cummings,  of  Seattle,  for 
appellant  Alfred  H.  Lnndin,  John  D.  Car- 
mody,  and  Joseph  A.  Barto.  all  of  Seattle 
for  the  State. 

WEBSTER,  J.  The  appellant,  by  an  Infor- 
mation filed  In  the  superior  court  of  King 
coonty,  was  charged  with  accepting  $5  on 
June  15, 1916,  the  earnings  of  Mary  Medalnl, 
a  prostltnte.  He  was  convicted,  and  ap- 
peals. 

[1,  21  In  support  of  the  charge  the  state  In- 
troduced testimony  tending  to  establish  these 
facts:  Mary  Medaini,  a  coal  miner's  wid- 
ow, with  her  two  small  children,  moved  to 
Seattle  from  Ravensdale,  Wash.,  February 
S,  1916,  and  rented  a  rooming  bouse.  This 
venture  proving  unprofitable,  she  gave  It 
up,  and  with  her  children  went  to  live  with 
Mrs.  Dllauro  on  Ranler  avenue,  with  whom 
appellant  was  rooming.  Thereafter  appel- 
lant volunteered  to  find  her  employment  at 
a  lodging  house  conducted  by  Mrs.  Olson, 
telling  her: 

**I  bnow  lots  of  girls  make  lots  ot  money; 
ypo  nice  woman,  you  make  Iota  of  money  too. 
Ton  talk  Italian,  French,  and  *!  think  you  go- 
ing to  make  good  money  tjiere." 

'  Later  she  went  to  this  house  where  she 
practiced  prostitution,  the  ajqiellant  coming 
to  see  her  frequently  and  taking  her  eam^ 
Ings,  promised  her  protectttm  by  virtue  of 
his  position  as  special  deputy  sheriff.  On 
June  15.  1910,  while  Mary  Medalnl  and  her 
friend  Mrs.  JoTandll  were  In  the  Columbus 
Bestanrant  In  Seattle,  appellant  demanded  of 
her  $5,  stating  that  he  wanted  It  for  gam- 
bling, which  amount  she  gave  him  from  mon- 
ey earned  in  the  practice  of  prostitution. 
This  is  the  transaction  upon  whtdi  the  infor- 
mation is  based.  The  defendant  admitted  re- 
questing and  rec^Tlng  this  money,  but  claim- 
ed that  Mrs.  Dllauro,  who  was  then  caring 
for  and  boarding  the  Medalnl  dilldren,  had 
instructed  him  to  collect  from  Mary  Medalnl 
money  to  pay  for  the  children's  keep,  and 
that  the  $5  80  paid  to  him  had  been  delivered 
to  Mrs.  Dllauro.  In  this  he  was  corroborat- 
ed 1^  the  testimony  of  Mrs.  Dllanro  and  Mrs. 
JovanellL  Appellant  further  testified  that 
on  another  occasion  he  had  received  from 
Mary  Medalnl  $3  with  which  to  buy  a  pair 
of  shoes  for  ftbrs.  Dllauro  In  part  payment, 
ffif  her  claim  for  boarding  the  children.  He 


also  testified  that  on  January  6,  1016,  he 
loaned  Mary  Medaini  f35  to  defray  her  ex- 
penses in  moving  to  Seattle;  In  an  of  which 
he  was  corroborated  by  other  testimony.  No 
claim  Is  made  by  ai^llant  that  the  $5  paid 
by  Mary  Medaini  In  the  Columbus  Restau- 
rant was  exacted  or  received  In  part  pay- 
ment of  the  loan. 

It  is  first  contended  that  the  evidence  Is  In- 
sufficient to  sustain  the  verdict  From  what 
has  already  been  said,  It  Is  manifest  that 
there  was  competent  evidence  tending  to  es- 
tablish every  essential  element  of  the  crime. 
The  weight  and  sufficiency  of  the  evidence 
was  for  the  Jury. 

[3, 4]  During  the  course  of  the  trial  Llla 
Watkins  was  called  by  the  state  as  a  wit- 
ness in  rebuttal.  After  showing  that  she  was 
a  bookkeeper  in  the  sheriff's  oBlce  and  was 
familiar  with  the  records  of  that  ofllce,  she 
was  asked  this  question : 

"I  will  ask  yon  whether  or  not  yon  have  ex- 
amined the  records  of  your  office  recently -and 
know  from  that  examination  what.  If  any. 
moneys  were  paid  to  Dominique  Lazzaro." 

The  defendant  seasonably  objected  to  the 
qnestlon,  and,  after  a  lengthy  argument  in 
the  presence  of  the  Jury,  the  court  ob- 
served : 

"Now  this  goes  to  the  motive  and  to  the  prob- 
ability of  the  crime  having  been  committed  by 
this  plaintiff  [defendant]  as  to  whether  or  not 
he  had  means  nimself  of  support,  or  whether  be 
was  likely  by  reason  of  hie  own  negligence,  or 
his  own  lack  of  means  and  support,  to  resort 
to  a  matter  of  this  sort  to  raise  money.  He 
stated  before  the  jury,  under  oath,  the  amounts 
of  mooey  which  he  received  &om  time  to  time 
from  the  county,  indicating  thereby  there  was 
no  reason  why  be  should  attempt  to  secure 
money  the  way  it  is  charged  he  did  try  to  se- 
cure it.  I  think  it  would  go  more  than  to  the 
credibility  of  the  witness.  It  would  go  to  the 
question  of  the  probability  of  whether  be  would 
commit  a  crime  of  this  sort  for  the  purpose  of 
obtaining  money  to  ascertain  what  amount  of 
money  he  was  receiving.  He  says  he  received 
no  funds  from  any  source;  that  he  got  his 
entire  living  from  bis  salary  or  his  perquisites 
from  the  sheriff's  office.  Now,  I  thinlc  the  jury 
should  have  the  opportunity  of  being  informed 
both  as  to  the  matter  of  credibility,  and  also  aa 
to  his  own  financial  resources,  as  to  what  money 
he  did  receive,  and  what  money  he  had." 

The  objection  was  overruled  and  exception 
noted,  and  the  witness  was  permitted  to  tes- 
tify that  during  the  year  1915  appellant  had 
received  in  the  ag^egate  $199.70,  as  salary 
and  expenses  as  deputy  sheriff,  and  that  for 
the  year  1916.  to  the  lat  of  October,  he  had 
received  the  sum  of  $3.  The  admission  of 
this  testimony  is  assigned  as  error.  The  rec- 
ord discloses  that  during  his  examination  In 
cliief  the  appellant  testified  as.  follows : 

"Q.  What  kind  of  work  did  you  do  under  Mr. 
Hodge?  A.  I  do  whatever  work  he  told  me  to 
do.  Q.  Were  you  a  regular  deputy,  or  a  special 
deputy?  A.  Well,  he  give  me  $3  a  day.  Q. 
You  didn't  draw  pay  unless  yoa  worked,  how- 
ever? A.  Yes,  that's  right  Q.  What  is  it? 
A.  Yes,  I  have  to  work  to  get  pay,  sure.  Q. 
You  didn't  draw  a  salary?   A.  No.*' 

On  cross-examination  the  state's  attorney 
went  at  length  and  In  detail  Into  the  amounts 
received  by  appellant  during  the  ttme  he  -was 
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Special  deputy  ^erlir  In  an  effort  to  show 
that  appellant  had  not  earned  a  living  In 
tliat  enipl(^ment.  As  no  claim  was  made  by 
app^ant  that  the  $6  paid  to  him  was  receiv- 
ed in  part  satliEtfaction  of  the  loan  alleged  to 
have  been  made  to  Mary  Medainl  on  Janu- 
ary 5, 1916,  the  sole  le^tlmate  purpose  of  the 
cross-examination  was  to  affect  the  credibil- 
ity of  the  witness.  Had  snch  claim  been  the 
theory  of  the  defense,  It  vonld  perhaps  have 
been  competent  to  show  In  rebuttal  the  de- 
fMidant's  financial  condition  at  or  about  the 
time  of  the  loan  as  bearing  upon  the  question 
whether  in  fact  snch  loan  had  been  made- 
In  any  event  the  amount  of  compensation  re- 
ceived by  appellant  to  October  l,  1916,  was 
incompetent  to  refute  the  maUng  of  the 
loan,  were  that  a  material  Issue  In  the  case. 
The  facts  elltited  upon  cross-examination 
related  to  an  Immaterial  and  collateral  mat- 
ter which,  under  elementary  principles,  is 
not  a  proper  basis  for  impeachment.  But 
cfHKeding,  for  the  sake  of  a^ment,  that  the 
rebuttal  testimony  was  competent  as  tending 
to  affect  the  credibility  of  appellant,  the 
court,  in  the  presence  of  the  Jury,  ruled  ^at 
it  was  admissible  for  a  much  broader  and 
altogether  different  purpose  when  It  said : 
"This  goes  to  the  motive  ami  to  the  probabil- 
ity of  the  crime  havinft  been  committed  by  this 
defendant,  as  to  whether  or  not  be  had  means 
himself  of  support,  or  whether  he  was  likely 
by  rensoti  of  his  own  negligence,  or  his  own  lack 
or  meana  and  support,  to  resort  to  a  matter  of 
this  sort  to  raise  money.  *  •  •  I  think  it 
would  go  more  than  to  the  credibility  of  the  wit- 
ness." 

This  statement  of  the  court  related  to  the 
admissibility  of  evidence  showing  appellant's 
incorae  at  a  time  nine  months  subsequent  to 
the  making  of  the  aliased  loan,  and  more 
than  three  months  after  the  commission  of 
the  crime  charged ;  moreover,  it  suggested  to 
the  Jury  this  process  of  reasoning:  Appel- 
lant was  not  earning  a  living  income  in  the 
sole  occupation  in  which  he  was  engaged- 
He  therefore  needed  money.  In  order  to  get 
It  he  committed  the  crime- of  accepting  the 
earnings  of  a  prostitute.  No  other  construc- 
tion can  be  placed  upon  the  language  than 
that  the  rebuttal  testimony  furnished  a  mo- 
tive for  and  rendered  probable  the  "resort 
to  a  matter  of  this  sort  to  raise  money." 
This  assumes  that  a  poor  man  is  more  like- 
ly than  a  rich  man  to  commit  a  crime  for  the 
purpose  of  obtaining  money,  and  la  as  contra- 
ry to  human  experience  as  It  Is  to  the  law. 

The  rule  is  stated  by  Pn^easor  Wigmore 
in  tMa  language: 

"The  ladE  of  money  by  A.  might  be  relevant 
mough  to  shtfw  the  probability  of  A.*8  desiring 
to  commit  a  crime  in  order  to  obtain  money. 
But  the  practical  result  of  such  a  doctrine  would 
be  to  put  a  poor  person  under  so  mudi  soflpicioQ 
and  at  such  a  relative  disadvantage  that  for 
reasons  of  fairness  this  argument  has  seldom 
been  countenanced  as  evidence  of  the  jcraver 
crimes,  particularly  of  violence."  1  Wigmorc 
on  EIv.  i  392. 

Another  author  has  said : 
"Evidence  that  the  defendant  had  always  been 
poor,  or  was  living  extravagantly  and  beyond 


his  mean^  or  that  he  was  generally  reputed  to 

be  in  good  circumstances,  or  as  to  the  wages  he 
was  receiving  either  before  or  after  the  larceny, 
is  likewise  inadmissible."  Underhill  on  Orim. 
Ev.  (2d  Ed.)  S  304. 

The  Supreme  Court  of  Indiana,  In  Reynolda 
V.  State,  147  Ind.  3,  46  N.  E.  31,  observes: 

"If  evidence  that  appellant  was  worth  $800  in 
real  estate  was  admissible  for  the  purpose  of 
showing  that  be  had  no  motive,  then  it  would 
seem  that  it  would  be  competent  for  the  state 
to  prove,  as  showing  motive,  that  he  had  no 
property,  or  only  a  small  amount  of  property. 
It  would  resolve  itself  into  the  proposition  that 
men  who  are  poor  are  constantly  under  the 
temptation  to  rob  their  more  fortunate  neigh- 
bors, and  that  they  need  only  the  opportunity 
to  yield  to  the  temptation.  In  other  words, 
proof  of  poverty  tends  to  ^ow  a  motive  for 
the  crime  of  larceny  or  robbery,  while  proof  of 
riches  tends  to  show  a  want  of  motive.  Among 
the  motives  recognized  as  impelling  men  to  com- 
mit crime  is  the  desire  of  gain.  •  •  •  T^iuB 
motive,  however,  has  influenced  the  conduct  of 
rich  persooa  as  well  as  poor  persons.  Men  do 
not  rob  or  steal  except  as  they  have  a  desire  to 
do  so;  but  such  desire  does  not  come  so  much 
from  the  poverty  of  the  Individual  as  from  the 
absence  of  a  moral  sense,  and  desire  to  possess 
at  all  hazards  something  ^at  does  not  belong 
to  him.  The  evidence  was  properly  excluded 
from  the  jury." 

The  Supreme  Court  of  Massachusetts,  in 
considering  this  question,  said; 

"It  is  argued  by  the  defendant  that  before  the 
law  the  rich  and  the  poor  stand  alike,  and  that 
the  poverty  of  the  defendant  is  not  admissible 
to  show  a  motive  in  him  to  commit  the  crime 
with  whi'-h  he  is  charged.  AU  this  may  be  con- 
ceded to  be  true.  As  stated  by  BiRelow.  C.  J., 
in  Commonwealth  v,  Jeffries.  7  Allen  [Mass.] 
548,  5G5.  566  [83  Am.  Dec  712],  'It  is  doubtless 
true  that  in  a  large  class  of  cases  the  poverty 
or  pecuniary  embarraasments  of  a  party  accus- 
ed of  crime  cannot  be  ^own  as  substantive  evi- 
dence of  his  guilt  The  reason  for  the  exclusion 
of  such  evidence  is,  that  in  those  cases  there  is 
no  certain  or  linown  connection  between  the 
facts  offered  to  be  proved  and  the  conclusion 
which  is  sought  to  be  established  by  it  To 
render  evidence  of  collateral  facts  competent 
there  must  be  some  natural,  necessary  or  logi- 
cal connection  between  them  and  the  inference 
or  result  which  they  are  designed  to  establish. 
It  does  not  follow  because  a  man  is  destitute 
that  be  will  steal,  or  that  when  embarrassed 
with  debt  and  incapable  of  meedne  his  engage- 
ments he  will  commit  forgery,'  Slere  poverty 
considered  apart  from  all  other  facts  tending  to 
connect  the  accused  with  a  crime  never  can  tend 
to  show  criminal  intent  or  criminal  motive." 
Commonwealth  v.  Tudier,  189  Mass.  457,  466. 
76  N.  E.  127,  129  (7  li.  B,  A  [N.  S.]  1(^). 

See,  also,  Snapp  v.  Commonwealth,  82  Ky. 
173;  Dorsey  v.  State,  110  Ala.  38,  20  South. 
450;  Commonwealth  v.  Stebbins,  8  Gray 
(Mass.)  492. 

It  must  be  borne  in  mind  that  the  appel- 
lant is  not  charged  with  living  off  the  earn- 
ings of  a  prostitute,  but  with  a  specific  of- 
fense— the  acceptance  of  $5  on  June  IB,  1916, 
earned  In  the  practice  of  prostitution.  His 
means  of  livelihood  therefore  was  purely  col- 
lateral to  the  issue  in  the  case.  The  rebuttal 
testimony,  in  the  respect  complained  of,  waa 
clearly  inadmissible  and  highly  prejudicial, 
necessitating  a  reversal  of  case. 

In  view  of  the  conclusions  reached,  a  dis- 
cussion of  the  other  assignments  of  error  Is 
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Tuujecessary.  The  Judgment  U  reversed,  and 
the  cause  remanded  for  a  new  trlaL 

BLUS,  a  J.,  and  PARKGB,  MAIN,  and 
rUIiLEBTON,  JJ^  concur. 


(U»  Waab.  502) 

FOSTER  T.  COMMISSIONERS  OF  COW- 
LITZ COUNTY  et  al.    (No.  14648.) 

(Supreme  Court  of  Wasbioeton.   March  7* 
1918.) 

1.  OODNTIBS  «=9lt>33^LoANINO  MOSET  OS 
CBEDTT— DiKINQ    lUPBOVEUENT  DiSTBICT— 

"Association,  Coupant  ob  Oobpoeation." 
Under  Const,  art  8,  S  7,  forbidding  county 
to  loan  money  or  credit  to  "asBOciatiou«  com- 
pany or  coriwration,"  a  dikiuK  improvement 
district,  being  public  in  its  nature,  is  not  in- 
cluded, so  that  Laws  1917,  pp.  52:2-545,  which  in 
secUous  14-17,  25,  2ti,  '60,  32,  33,  casts 

certain  duties  on  county  commissioners  and 
other  coon^  officers,  does  not  violate  such  con- 
stitational  provision  conceding  that  services  are 
moneyB  or  credits, 

[Ed.  Note.— For  other  deSnitions,  see  Words 
and  Phrases,  £V8t  and  Second  Series,  Associa- 
tion; Company;  Corporation.] 

2.  CONSXmiTIONAL   LAW  «=»63(1)— DBLBOA- 

non  or  Poweb  —  Special  AssEaBUEMTs  — 

DlKIKQ  IMFBOVEHENT  DiSTBICTS. 
Const,  art  7,  %  9,  conferring  on  cities, 
towns^  and  villages  power  to  make  local  im- 

Srovements  by  special  assessments,  is  not  pro- 
Ibitory,  so  tiiat  a  diking  improvement  district 
may  be  delegated  such  power,  and  Laws  1817, 
pp.  522-545,  establishing  diking  improvement 
districts  and  providing  for  speaal  assessments 
on  property  benefited,  is  not  invalid. 

3.  GOUETS  <BS)e3(l)--STAItE  DECI8I8— ROU  OF 

Pbopebtt. 

Where  a  decision  has  become  a  rule  of  prop- 
erty, the  doctrine  of  stare  decisis  is  of  control- 
ling force. 

4.  OONSTITUTIONAL  LaW  ^^280— LBVEBS  <£=> 

2— Due  Process— Taking  Pbopebtt- Dik- 
ing IHPBOVEHSNT  DISTRICT. 
Laws  1917,  pp.  522-545,  establishing  diking 
improvement  districts,  is  not  violative  of  due 
process  clause  of  state  and  federal  Constitu- 
tion in  so  far  as  it  takes  and  damages  propet^ 
tyi  where  the  lai'  provides  for  condemnation  pro- 
ceedings with  ample  notice,  etc.,  and  with  op- 
portuQity  to  be  beard  as  to  necessity  with  trial 
by  jury  as  to  amount  of  damages. 
6.  COHBTITDTIONAL  LAW  «=>290(1)  —  LSVEBS 

®=>2— Due  PBocEsa— Special  Assessuents. 
Such  law  is  not  violative  of  such  provisions 
of  Constitution  in  so  far  as  it  charges  cost  on 
property  benefited,  where  owners  of  property 
within  the  district  are  given  notice  and  op- 
portunity to  be  heard  on  question  of  creation 
of  district  and  construction  of  improvement,  the 
assessments  are  to  be  laid  in  proportion  to  b^e- 
fits.  with  no  charge  in  excess  of  benefits,  and 
notice  is  given  of  question  of  benefits  and  ap- 
portionment of  the  charge  and  assessment  after 
levy  cannot  be  enforced  except  by  foreclosure 
in  court 

6.  Statutkb  «=»47— Levees  *=»2— Cebtaintt 
— Diking  Impboveuent  Distbict. 
Laws  1917,  pp.  522-545,  authorizing  estab- 
lishment of  diking  improvement  districts  and 
providing  the  procedure  therefor  is  not  invalid 
as  uncertain  or  indefinite  because  the  statute 
does  not,  in  terms,  provide  for  the  making  snd 
recording  of  a  final -order  in  form  establishing 
the  district,  where,  though  it  is  doubtful  just 
when  the  district  comes  into  being,  it  does  come 
into  existence,  by  the  terms  of  section  20  of  the 
act,  which  gives  county  commissioners  on  the 


hearing  provided  power  to  decide  nature  and 
extent  of  improvement  or  dismiss  proceedings. 
7.  Letbes  ^=9l7— DxKina  Iupbotbubnt  Dis- 
tbict—Notice. 
Where  Laws  1917,  pp.  522-545,  authorizing 
establishment  of  diking  improvement  districts, 
and  providing  in  section  20  that,  if  on  hearing 
before  county  commissioners  any  changes  are 
made  in  the  "boundaries  of  the  district^'  or  in 
"plsDs  of  the  proposed  improvement,"  a  new 
notice  should  be  given  to  property  owners, 
changes  in  reference  only  to  the  estimated  dam- 
ages and  benefits  made  by  the  engineer  accruing 
to  certain  land  in  the  district  would  not  re- 
qoiie  a  new  notice. 

Department  1.  Ajf^eal  from  Superior 
Court,  Cowllta  County;  Wm.  F.  Dardi. 
Judge. 

Suit  for  Injunction  by  Grant  Foster  against 
the  County  Commissioners  of  Cowlitz  Coun- 
ty and  others.  From  a  Judgment  denying 
relief  plaintiff  appeals.  Affirmed. 

Homer  Klrby.  of  Kalama,  for  appellants 
A.  H.  Imus,  of  Kalaroa,  for  respondents. 

PARKER,  J.  The  plaintiff,  Foster,  com- 
menced this  action  in  the  superior  court  for 
Cowlitz  county,  seeking  an  injunction  to  re- 
strain the  officers  of  that  county  from  tak- 
ing further  steps  towards  the  Incurring  of 
Indebtedness  looking  to  the  construction  of 
the  diking  improvement  proposed  to  be  con- 
structed in  diking  improvement  district  No. 
4  of  that  county  at  the  expense  of  the  prop- 
erty therein  situated.  The  case  being  heard 
and  submitted  to  the  superior  court  upon  the 
merits,  Judgment  was  rendered  therein,  de- 
nying the  relief  prayed  for  by  the  plaintiff, 
from  which  be  has  appealed  to  this  court. 

[1]  The  contentions  made  tn  appellant's 
b^alf  seem  to  render  it  necessary  to  here 
notice  at  considerable  length  the  terms  of 
the  statute  under  which  the  county  officers 
are  proceeding.  For  present  purposes  they 
may  be  summarized  from  chapter  130,  Laws 
of  1917,  pp.  622-^5.  as  follows; 

Section  14  provides  that  proceedings  look- 
ing to  the  creation  of  a  diking  improvement 
district  and  the  construction  of  a  diking  Im- 
provement therein  may  be  initiated  by  peti- 
tion of  the  owners  of  property  v/hidx  will  be 
benefited  thereby,  filed  witb  the  clerk  d  the 
board  of  county  cmnmissioners. 

Section  Ifi  reads: 

"Upon  the  filing  of  the  petition  and  the  ap- 
proval of  the  bond,  the  clerk  of  the  board  shall 
deliver  a  copy  of  said  petition  to  the  county  en- 
gines, who  shall  at  once  proceed  to  view  the 
line  and  location  of  the  proposed  improvement 
and  the  property  to  be  affected  thereby  and 
determine  whether  the  improvement  is  in  his 
opinion  necessary  or  will  be  conducive  to  pub- 
lic health,  convenience  or  welfare  and  whether 
in  bis  opinion  the  location  and  route  described 
are  the  best  for  the  proposed  improvement, 
what,  if  any,  part  of  the  proposed  system  of 
improvement  mentioned  in  the  petition  should 
in  his  judgment  be  omitted,  and  what,  if  any 
additions  should  be  added  thereto  or  changes 
made  therein,  and  shall  report  to  and  file  his 
finding  in  writing  with  the  board  of  county 
commissioners." 
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Section  le  reads  In  part: 

"If  the  report  of  the  count?  engineer  shBll 
be  in  favor  of  said  improvement,  the  boariS  of 
coQnty  commissioners  shall  trive  the  imprcve- 
ment  district  a  number,  •  •  •  and  there- 
after such  district  shall  be  designated  as  drain- 
age (or  diking)  improvement  district  nnmber 
•  •  •  of  •  •  •  county,  and  the  board 
shall  cause  to  be  entered  on  its  journal  an  order 
directing  the  county  engineer  to  go  upon  the 
lines  described  In  the  petition,  or  as  changed  by 
him  in  his  report,  and  snrrey,  and  take  leveki 
on  the  same  •  •  •  and  make  a  report,  pro- 
file and  plat  of  the  same;  also  to  make  an  esti- 
mate of  the  cost  of  construction  of  such  sys- 
tem  itemized  so  as  to  be  reasonably  specific  aa 
to  the  variouB  parts  thereof:  Provided,  that 
such  estimate  of  tiie  cost  shall  be  held  to  be 
preliminajT  only  and  shall  not  be  binding  as  a 
Umit  on  tae  amount  that  may  be  expended  in 
constructiDg  aoch  eystem." 

Section  17  reads  in  part: 

"The  board  shall  also  by  order  entered  on  the 
journal,  direct  the  count;  engineer  to  make  and 
return  a  schedule  and  estimate  of  all  property 
that  will  be  damaged,  or  both  damaged  and 
benefited  by  the  proposed  improvement,  and  to 
estimate  and  report  the  total  number  of  acres 
that  will  be  benefited  by  the  proposed  improve- 
ment and  to  specify  the-  manner  in  whidi  the 
proposed  improTement  is  to  be  made.  •  •  * 
Schednles  of  propertr  to  be  damaged  or  damaged 
and  benefited  shall  be  arranged  m  parallel  col- 
umns, with  appropriate  heading,  *  *  *  the 
right-hand  column  of  the  schedule  shall  be  suffi- 
ciently wide  for  the  signature  of  the  owner, 
and  shall  bear  the  heading:  'I,  the  underdgned 
owner  of  the  property  opposite  which  I  nave 
signed  my  name,  accept  and  agree  to  the  esti- 
mated amount  of  benefits  and  damages  tiiat  will 
accrue  to  my  property  by  reason  (h  the  propos- 
ed improvement' " 

Section  19  reads  In  part: 

"Upon  the  filing  of  the  report  of  the  county 
engineer,  the  board  of  county  commissioners 
shall  immediately  fix  a  date  for  a  hearing  on 
such  report,  and  the  clerk  of  the  board  shall 
give  notice  thereof  by  publication  for  at  least 
once  a  week  for  three  successive  weeks,  in  the 
official  newspaper  of  the  county.  •  *   *  " 

Section  20  reads  In  part: 

"On  the  date  set  for  said  hearing  the  board  of 
county  commissioQers  shall  meet  at  the  place 
designated  in  the  notice,  and  if  it  appear  that 
due  notice  of  such  bearing  has  been  given,  shall 
proceed  with  the  hearing  on  the  report  of  the 
county  engineer,  and  any  objections  thereto, 
and  may  adjourn  said  hearing  from  time  to  time 
and  from  place  to  place.  At  said  bearing  the 
board  shall  hear  all  pertinent  evidence,  includ- 
ing any  evidence  offered  concerning  the  probable 
cost  of  the  system  and  the  probable  benefits 
to  accrue  therefrom,  and  may  change,  add  to 
or  modify  the  plans  for  sucn  system  of  im- 
provement and  the  boundaries  of  the  improve- 
ment district,  and  change  the  estimate  of  dam- 
ages and  benefits  tn  any  case,  and  may  review, 
change  and  modify  any  of  the  findings  and  es- 
timates of  the  county  engineer,  and  may,  in  its 
discretion,  emplt^  another  engineer  to  make 
separate  findings  on  any  or  all  of  the  matters 
herdnbefore  required  to  be  included  in  the  re- 
I>ort  of  the  county  engineer,  and  may  adjourn 
said  hearing  and  await  snch  report;  or  may 
discontinue  proceeding  in  regard  to  the  propos- 
ed improvement,  at  the  cost  of  the  petitioners 
therefor,  if  the  board  shall  determine  that  the 
construction  of  the  proposed  improvement  is  not 
warranted  by  the  benefits  to  be  derived  there- 
from. In  case  the  board  shall  determine  to  en- 
large the  boundaries  of  the  district,  a  date  shall 
be  fixed  for  a  new  hearing  and  notice  therefor 
shall  be  given  and  such  hearinx  shall  be  held 
•a  provided  for  the  hearing  on  the  report  of  the 


county  engineer.  In  case  any  change  in  the 
plans  of  the  proposed  improvement  is  made  at 
Raid  hearing,  and  such  change  will  cause  addi- 
tional damage  to  any  property,  or  will  damage 
any  property-  not  damaged  under  the  original 

Slans,  the  county  engineer  shall  prepare  and 
le  a  schedule,  snowing  the  estimated  damages 
and  benefits  under  such  changed  plans,  and  no- 
tice of  the  filing  of  such  schedule  shall  be  served 
upon  the  owners  o[  the  properties  affected,  and 
settlements  made  aa  hereinafter  provided." 

Section  21  confers  upon  counties  the  power 
of  eminent  domain  to  be  exercised  in  behalf 
of  the  proposed  improvement  district  for  ac- 
quiring the  necessary  rights  of  way  and  the 
right  to  damage  property  necessary  to. the 
constractlon  of  the  Improvement.  This  pow- 
er would,  of  course,  need  to  be  ^erdsed  only 
as  against  those  owners  who  do  not  sign  the 
waiver  specified  In  sectloD  17.  above  noticed. 
Section  22  reads  in  part: 

"When  the  board  of  county  commiesionera 
shall  have  finally  determined  and  fixed  the 
route  and  plans  for  the  proposed  system  of  im- 
provement and  the  boundaries  of  the  improve- 
ment district,  and  when  it  shall  appear  that  tbe 
damages  for  property  to  be  taken  or  damaged 
have  been  settled  in  the  manner  hereinabove 

firovided,    *    •    •    thereupon  such  system  of 
mprovement    •    •    •    ghall  be  constructed 
in  the  manner  hereinafter  provided." 

Section  23  proTldea  that  the  cost  of  the  Im- 
provement shall  be  paid  by  assessment  upon 
the  property  benefited  thereby,  that  the  pay- 
ment of  the  assessments  may  be  made  In  an- 
nual installments,  and  for  the  Issuance  of 
warrants  or  bonds  evidttudng  the  Indebted- 
ness to  be  so  paid. 

Sections  25  and  26  provide  that  "upon  the 
determination  by  the  board  of  county  com- 
missioners to  proceed  with  the  work"  they 
shall  call  an  electlcm,  at  which  all  electors 
of  the  state  owning  land  in  tbe  district  may 
vote,  to  choose  two  electors  of  the  county 
owning  land  in  tbe  district  who,  with  the 
county  engineer,  shall  constitute  the  first 
board  of  supervisors  of  the  district,  and  shall 
have  charge  of  the  construction  and  main- 
tenance of  the  Improvement,  and  also  pre- 
scribes the  terms  of  office  of  the  elected  supers 
visors  and  of  the  election  of  their  Buocessora. 
Section  30  reads  In  part: 

"When  tbe  improvement  is  fully  completed 
and  accepted  by  the  county  engineer,  the  clerk 
of  the  board  ^all  compile  and  file  with  the 
board  of  county  commissioners  an  itemized 
statement  of  the  total  cost  of  construction,  in- 
cluding engineering  and  election  expenses,  tbe 
cost  of  publishing  and  posting  notices,  damages 
and  costs  allowed  or  awarded  for  property  taken 
or  damaged,  including  compensation  of  attor- 
neys [here  follows  other  items].  Upon  the  filing 
of  such  statement  of  costs  and  expenses  the 
Iward  of  county  commissioners  shall  revise  and 
correct  the  same  if  necessary  •  ♦  •  and 
unless  tbe  same  have  been  previously  appoint- 
ed, shall  appoint  a  board  of  appraisers  consist- 
ing of  Uie  county  engineer  ana  two  other  -com- 
petent persons,  to  apportion  tbe  grand  total 
as  contained  in  said  statement  as  hereinafter 
provided,  *  *  *  and  said  board  of  appraisers 
shall  proceed  to  carefully  examine  the  system 
and  the  public  and  private  property  withm  the 
district  and  foirly,  justly  and  equitably  appor* 
tion  the  grand  total  cost  of  the  lmj>rovement 
agaloat  the  property   •   •   •   within  the  di»- 


Digitized  by 


Google 


Wash.) 


FOSTER  v.  OOMMISSIOKERS  OF  COWLITZ  COUNTT 


641 


trict,  in  proportion  to  the  benefits  accriiiDg  | 
thereto."  | 

Section  32  provides  that,  upon  th6  filing 

with  the  county  commlssiODers  of  a  report 

of  the  apportlomneDt,  which  Is  In  effect  an 

assessment  roll,  made  by  the  appraisers,  they 

shall  fix  a  time  tor  a  hearing  thereon,  notice 

of  wMch  hearing  Is  to  be  glTen  by  pnblica- 

tion. 

"At  BQch  hearing,  which  may  be  adjodroed 
from  time  to  time  and  from  place  to  place,  qd- 
tD  finally  completed,  the  board  of  coanty  com- 
miasiouers  shall  carefully  examine  and  con- 
aidw  said  schedule  and  any  objections  filed  or 
msde  thereto  and  shall  correct,  reyise,  raise, 
lower,  diange  or  modify  such  schedule  or  any 
part  thereof  or  strike  therefrom  any  property 
not  benefited,  or  set  aside  such  schedule  aod 
order  that  such  apportionment  be  made  de  novo, 
as  to  Boch  bod;  shall  appear  equitable  and 
just.  •  •  •  When  the  board  of  county  com- 
missioners shall  have  finally  determined  that 
the  apportionment  as  filed  or  as  changed  and 
modified  by  the  bosrd  is  a  fair,  just  and  equi- 
table apportionment,  and  that  the  proper  credits 
have  been  entered  thereon,  the  members  of  the 
board  approving  the  same  shall  sign  th^  sched- 
ule and  cause  the  clerk  of  the  board  to  attest 
their  signature  under  his  seal,  and  shall  enter 
an  order  on  the  journal  approving  the  final 
apportifmrnent  and  all  proceedings  leading  there- 
to and  in  connection  therewith,  and  shall  levy 
the  amounts  so  apportioned  against  the  property 
benefited,  and  the  determination  by  the  boara 
of  county  commissioners  in  fixing^  and  approv- 
ing such  apportionment  and  making  such  levy 
shall  be  final  and  condosive." 

Section  88  ivoTides  for  the  collection  and 
toredOBure  of  Uie  assessment  in  the  same 
manner  as  for  general  taxes. 

It  Is  first  contended  In  appellant's  behalf 
fliat  the  law  under  which  the  county  oAcers 
are  proceeding  Is  In  violation  of  section  7,  art 
8t  ot  our  Constitution,  whldk  reads  In  part: 

"No  county,  city,  town,  or  other  municipal 
corporation  shall  hereafter  give  any  money  or 
property,  or  loan  its  money  or  credit,  to  or  in 
aid  of  any  individaal,  association,  company,  or 
corporation.    ♦    •    • " 

Goonsel  proceed  upon  the  theory  that  the 
county  is  giving  services,  and  therefore  In 
effect  giving  "money  or  property,"  in  aid  of 
the  improvement  district.  In  that  the  county 
oflicers,  as  the  law  provides,  render  a  con- 
siderable service  in  the  organization  of  the 
district,  the  construction  of  the  improvement, 
and  in  the  administration  of  the  affairs  of 
the  district  after  its  organization,  without 
compensation  to  the  county.  We  assume 
for  argument's  sake  only  that  this  would  be 
In  violation  of  section  7,  art  8,  of  our  Con- 
stitution, If  a  diking  improvement  district 
such  as  la  contenq>lated  by  this  law  Is  an  "as- 
sodation,  company,  or  corporation"  of  the 
kind  this  constitutional  prohibition  contem- 
plates that  the  county  shall  not  aid.  In 
Bands  v.  Clarke  Coan^,  79  Wa^.  152.  157, 
130  FacL  1090, 1082.  we  held  that  by  this  con- 
atttntional  provision  oonnties  were  only  pro- 
hibited from  aiding— 

"individuals,  associations,  companies  and  corpo- 
rations eciraged  in  purely  private  enterprises, 
or  enterprises  only  quasi  public,  not  to  enter- 
prises carried  on  by  the  corporations  whose 


r  functions  are  wholly  public,  such  as  the  federal 
or  state  government  or  some  branch  thereof." 

Is  the  organization  of  a  diking  district 
and  the  construction  and  maintenance  of  a 
diking  ImproTement  under  this  law,  the  ex- 
ercise of  a  public  function?  If  so,  it  would 
seem  to. plainly  follow  that  the  county  is  not 
lending  aid  to  the  district  in  violation  of  the 
constitutional  prohibition  invoked.  In  Pierce 
County  V.  Thompson,  82  Wash.  440,  144  Paa 
704,  considering  the  prior  diking  statute  of 
which  this  statute  Is  amendatory,  but  with- 
out material  change  as  to  the  nature  of  the 
Improvement  In  so  far  as  Its  public  character 
is  concerned,  we  hdd  that  the  Improvement 
was  a  public  improvement  in  the  sense  that 
a  dty  local  improvement,  constructed  and 
paid  for  by  spedal  assessment  against  prop- 
erty benefited  tber«by,  Is  a  public  Improve- 
ment. It  seems  too  plain  to  admit  of  aigu- 
ment  to  the  contrary  that  there  is  no  valid 
consUtntional  objection'  to  a  dty  or.  county 
aiding  In  ilie  omstructifHi  of  such  an  Im- 
iwovemoit  to  any  extent  It  may  by  statute 
be  authorised  so  .to  do.  Becurrlng  to  section 
16  of  the  law  above  quoted,  we  find  that, 
whether  or  not  the  improvement  "wUl  be 
conducive  to  public  health,  convenience  and 
welftire^*  is  to  be  considered  in  determining 
the  question  of  creating  the  district  and  con- 
structing the  Improvement  We  conclude 
that  the  statute  In  no  way  violates  the  provi- 
sions of  section  7,  art  8,  of  oar  C<nistitution. 

[2]  It  Is  next  contended  that  the  statute  In 
question  violates  the  provisions  of  section  9, 
art  7,  of  our  Constitation,  whldi  reads: 

'*rbe  Legislature  may  vest  the  corporate  au- 
thorities of  dties.  towns,  and  villages  with  pow- 
er to  make  local  improvemests  by  special  as- 
sessment, or  by  special  taxation  of  property 
benefited.  For  all  corporate  purposes,  all  mu- 
nicipal corporations  may  be  vested  with  au- 
thority to  assess  and  collect  taxes,  and  such 
taxes  shall  be  uniform  In  respect  to  persons  and 

f)ro[>erty  within  the  Jurisdiction  ta  the  body 
evying  the  same." 

It  is  argued  that. this  constitutes  an  im- 
plied prohibition  a^Unst  the  making  of  local 
Improvranoits  by  special  assessment,  except 
as  such  power  may,  by  the  Legislature,  be 
conferred  upon  tiie  corporate  authorities  of 
"cities,  towns,  and  villages."  In  other  words, 
.that  no  other  public  authorities  can  be  con- 
stitutionally granted  such  power. 

^e  early  decision  of  this  court  In  Han- 
sea  V.  HammOT,  15  Wa«h.  315,  48  Pac.  832, 
holds  to  the  contrary  of  this  contention. 
Therein  was  considered  a  special  assessment 
charged  against  property  benefited  by  a  dik- 
ing improvement  under  the  diking  district 
statute  &t  18D5  then  in  forc^  whldi  assess- 
ment was  levied,  as  that  law  provided,  by 
authorities  other  than  those  of  "cities,  towns 
and  villages."  Following  the  holding  of  the 
Supreme  Court  of  Nebraska  In  State  v. 
Dodge  County,  8  Neb.  124,  30  Am.  Bep.  819. 
Judge  Scott,  speaking  for  this  court  15 
Wash,  at  page  318, 46  Paa  at  page  333,  said: 
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"While  tbe  effect  of  holdisg  that  it  [sectioa  8, 
«rt  7,  Const.]  is  not  a  prohibition  may  be  to 
CiTe  little  or  no  effect  to  the  first  clause  in  the 
provision,  and  while  the  general  rule  is  that  a 
constitution  should  be  interpreted,  if  pottsible, 
to  give  effect  to  all  parts  of  it,  yet,  considering 
the  fact  that  this  provisioQ  in  our  ConstitutioD 
is  more  like  the  one  in  Uie  Nebraska  Constitu- 
tion than  any  other  to  which  our  attention  has 
been  called,  and  that,  at  the  time  our  Constitu- 
tion was  adopted,  the  Supreme  Court  of  Ne- 
braska had  construed  the  same  in  tbe  case  cited, 
and  furthermore,  in  view  of  the  possible  effect 
upon  prior  legislation  and  constructed  improve- 
ments above  mentioned,  we  are  somewhat  com- 
pelled to  the  cooclusion  that  it  should  not  at 
this  time  be  held  to  be  a  prohibition.   •   *   *  " 

[3}  That  holding  has  become  in  eCFect  a  rule 
of  property,  upon  the  faith  of  which  a  large 
amount  of  indebtedness  has  been  incurred 
In  tbe  construction  of  both  diking  and  drain- 
age  improvements  under  our  diking  and 
drainage  district  statutes,  the  payment  of 
which  indebtedness  depends  upon  the  power 
to  levy  and  enforce  special  assessments  of 
the  nature  here  Involved.  Manifestly,  there- 
fore, the  doctrine  of  stare  decisis  should  be 
of  controlling  force  In  the  deciding  of  this 
and  other  like  cases.  We  conclude  that  we 
must  now  bold  tbat  this  statute  does  not 
violate  the  provisions  of  section  9,  art.  7, 
of  our  Constitution. 

[4]  Upon  the  question  of  tbe  constitntion- 
allty  of  the  statute  coansel  for  appellant 
Anally  contends  that  It  violates  tbe  due  pro- 
cess of  law  guaranties  of  both  our  state  and 
federal  Constitutions.  In  so  far  as  the  tak- 
ing and  damaging  of  property  in<ddent  to  tbe 
constrnctlon  of  the  improvement  is  concern- 
ed, it  seems  plain  to  us  that  there  is  scarce- 
ly room  for  argument  in  support  of  this  con- 
tention, since,  as  we  have  seen,  the  Improve- 
ment is  public  in  Its  nature,  and  under  this 
law  no  one's  property  can  be  taken  or  dam- 
aged against  his  will,  except  by  condemna- 
tion proceeding  in  which  be  is  furnished  op* 
portunity  to  be  beard  In  court  both  as  to  tbe 
necessity  for  the  taking  or  damaging  of  his 
property  and  as  to  the  amount  which  he  is 
entitled  to  be  awarded  therefor.  As  to  the 
latter  he  is  accorded  the  right  of  trial  by 
jary.  It  is  not  suggested  that  there  is  in  the 
prescribed  condemnation  proceeding  any 
want  of  fair  notice  to  tbe  property  owner  to 
be  heard,  nor  that  he  is  not  accorded  such  a 
trial  as  amounts  to  due  process  by  the  terms 
of  the  statute. 

[B]  In  so  far  as  the  question  of  due  pro* 
cess  in  tbe  charging  of  the  cost  of  tbe  im- 
provement to  the  proper^  benefited  thereby 
Is  coDcerned,  counsel's  contention  is  also  un- 
tenable. Owners  of  property  within  the  dis- 
trict are  given  notice  and  opportunity  to  be 
beard  upon  the  question  of  the  creation  o€ 
the  district  and  the  construction  of  tbe  Im- 
provement. When  it  comes  to  charging  tlie 
cost  of  the  lmprovem«it  against  Vie  several 
tracts  of  land  within  tbe  district,  such  diarge 
must  be  "in  proportion  to  tbe  benefits  ao* 
cming  thereto,"  and  we  tbinfc  the  statute 
alBO  means  that  no  tract  of  land  can  be 


charged  in  excess  of  the  benefits  accruing 
thereto.  Owners  of  land  within  the  district 
to  be  charged  with  any  portion  of  the  cost 
of  the  improvement  are  given  notice  and  op- 
portunity to  be  heard  upcm  tbe  question  of 
benefits  and  the  apportionment  of  tbe  charge 
to  be  made  theretOr  against  the  several 
tracts.  Kot  until  all  this  is  done  Is  tbe  as- 
sessment finally  levied.  And  even  after  the 
assessment  Is  levied  It  cannot  be  enforced 
a^lnst  any  of  the  property  except  by  fore- 
closure in  court,  as  tbe  liens  <j£  general  tax- 
es are  foreclosed  under  our  g^eral  tax  laws. 

In  State  ex  reL  Latimer  v.  Henry,  28 
Wash.  38,  49.  68  Fa&  368, 372,  there  Is  quoted 
witij  approval  .from  Fallbrook  Irrigation 
District  V.  Bradley,  161  U.  S.  112,  17  Sup. 
Ct.  66,  41  Ia  Ed.  368,  tbe  following: 

"Whenever  by  the  laws  of  the  state  or  by 

state  authority  a  tax,  assessment,  servitude,  or 
other  burden  is  imposed  upon  property  for  the 
public  use,  whether  it  be  for  the  whole  state  or 
of  some  more  limited  portion  of  the  community, 
and  those  laws  provide  for  a  mode  of  confirm- 
ing or  contesting  the  charge  thns  imposed  in 
the  ordinary  courts  of  justice,  with  such  notice 
to  the  person  or  such  proceeding  in  regard  to 
the  property  as  is  appropriate  to  the  nature  of 
the  case,  the  judgment  In  such  proceedings  can- 
not be  said  to  deprive  the  owner  of  his  property 
without  due  process  of  law.   •   •   •  " 

It  seems  quite  clear  to  us  that  this  statute 
Is  not  in  violation  of  the  due  process  of  law 
guaranties  of  either  our  state  or  federal  Con- 
stitution. 

[6]  It  is  contended  In  appellant's  behalf 
that  this  law  "Is  indefinite,  uncertain,  and 
TQid,  for  want  of  form."  Tbe  argument 
seems  to  be  tbat,  because  the  statute  does 
not  In  terms  provide  for  the  making  and 
recording  of  a  final  order  or  determination,' 
In  form,  establishing  the  district,  the  district 
qever  comes  Into  being.  There  may  be  room 
for  argument  as  to  Just  when  during  tbe 
course  of  the  proceedings  the  district  be- 
comes established,  but  we  think  it  becomes 
established  In  any  event  not  later  than  when 
the  county  commissioners  decide  upon  the 
nature  and  extent  of  the  pn^>osed  improve- 
ment following  tbe  hearing  provided  for, 
touching  that  question,  in  section  20  of  the 
law  above  quoted.  This  we  think  forms  a 
sufficient  foundation  to  support  all  subse- 
quent proceedings  In  the  construction  and 
maintenance  of  the  Improv^ent,  in  so  far 
as  the  creation  of  the  district  and  deciding 
upon  tbe  construction  at  the  In^rovaumt  la 
concerned. 

[7]  It  is  finally  contended  In  apptilantfs 
b^ialf  that,  at  the  hearing  provided  for  in 
section  20  of  the  law,  the  county  commis- 
sioners made  such  dianges  in  the  r^tt  of 
the  engines  tbat  a  new  notice  to  tbe  prop- 
erty owners  of  hearing  thereon  was  neces- 
sary to  enable  tbe  commissiiHiers  to  lawfully 
make  audi  changes.  These  tdianges  had  ret- 
erence  only  to  the  estimated  damages  and 
t>eneflts  made  by  the  engineer  accruing  to 
certain  land  within  tbe  district,  and  were 
made  upon  hearing  the  objetftlons  of  tbe  own- 
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er  thereof  to  the  engineer's  estimates.  No 
dianges  were  made  by  the  county  commission- 
era  In  the  "boundaries  of  the  district,"  nor  In 
the  "plans  of  the  proposed  improvement," 
which  are  the  only  changes  requiring  a  new 
notice  and  a  new  hearing  under  section  20. 
We  think  the  changes  made  by  the  county 
commlsslraiers  were  not  sadb  as  to  require 
further  notice. 
The  Judgment  is  affirmed. 

ELLIS,  O.  J.,  and  FULLERTON.  MAIN, 
ind  WEBEn^ER,  3J^  ctmcnr. 


on  Wash.  6131 

NATIONAL  SURETY  00.  et  al.  T.  DENNY- 
RENTON  CLAY  &  COAL  CO. 
(No.  14388.) 

(Supreme  Court  of  Washington.    Hardi  22, 

1918.) 

1.  Appeal,  aitd  Ebbob  «=>1011(1)— Review— 
P^NDiNo  oif  Conflicting  Evidence— Con- 
clusiveness. 

The  findings  of  a  court  aa  to  the  quality  of 
brick  furnished  under  a  contract  based  on 
voluminous  and  sharply  conflicting  evidence, 
uuless  not  sustained  by  a  preponderance  of  such 
evidence,  will  not  be  disturbed. 

2.  Appeal  and  Ebbob  <E=»1099(1)— Review— 
sdb8eq1tert  appeals— law  of  case. 

Where,  on  a  former  appeal,  it  was  deter- 
mined that  a  rebate  of  50  c^ts  per  1,000  was  to 
be  calculated  on  the  basis  of  No.  2  brick,  that 
became  the  law  of  the  case,  and  precludes  appel-' 
lant  from  insistliig  on  a  different  basis  for  re- 
bate. 

3.  Appeal  and  Ebbob  <&=3l099(l)— Rkvikw— 
Subsequent  Appeal— Law  of  Case. 

A  contention  that  interest  was  not  correct- 
ly calculated,  and  for  such  reason  a  tender  was 
insufficient,  cannot  be  heard  where  foreclosed  by 
former  judgment  on  appeal. 

Department  1.  Appeal  from  Superior 
Court,  King  County;  R.  B.  Albertson,  Judge. 

Action  by  the  National  Surety  Company 
and  another  against  tlie  Denny-Renton  Clay 
&  Coal  Company.  From  a  Judgment  for 
plain  tiff 8,  defendant  appeals.  Affirmed. 

BalUnger,  Battle^  Hulbert  ft  Shorts,  df  Sea^ 
tie,  for  appellant.  Roberts,  Wilson  ft  Skeel 
and  G.  B.  White,  all  of  Seattle  tvk  reqxind- 
ents. 

WEBSTER,  J.  This  case  ia  now  before  the 
court  for  the  second  time.  A  complete  state- 
ment of  the  facts  will  be  found  in  the  former 
(^ini(ni  (89  Wash.  141,  154  Pae.  123),  and 
need  not  be  repeated.  It  was  there  held  that 
tlie  lAiipping  order  in  question  expressed  the 
true  ctmtract  b^een  the  parties  and  exclud- 
ed the  reception  of  pared  erldraice  for  the 
pnrpose  of  rairliiK  or  contradlcttng  Its  terms. 
Tb^  contract  provided  for  tlie  delivery  of 
"highway  paving  brick"  at  the  stipulated 
price  of  9n.2S  per  l,00a  Upon  the  former 
trial  in  the  court  below  the  pnrdiaaer  was 
denied  the  right  of  showing  that  the  brick  ac- 
tually famished  was  not  highway  paving 
brick,  but  was  of  the  grade  known  as  No.  2. 
brick— which,  according  to  the  seller*8  price 


list,  was  of  the  value  of  $13.75  per  1,000.  For 
this  error  the  Judgment  was  reversed,  this 
court  holding  that  the  purchaser  was  entitled 
to  prove  that  the  article  delivered  was  not 
the  article  contracted  for,  but  one  of  inferior 
quality  and  less  valua  The  cause  was  re- 
manded for  a  trial  of  this  Issue — the  quality 
of  the  brick  actually  furnished — the  amount 
thereof  not  being  in  dispute.  Upon  the  re- 
trial before  the  court  without  a  jury  the  re- 
spective parties  submitted  their  evldrace 
upon  this  Issue,  and  the  court,  with  the  con- 
sent of  all  parties,  made  a  personal  examina- 
tion of  the  premises.  Thereafter  findings 
were  made  to  the  effect  that  the  bride  fur- 
nished was  No.  2  brick,  and  Judgment  in  fa- 
vor of  Peterson  and  his  surety  was  entered 
accordingly,  from  which  Denny-Renton  Clay 
ft  Coal  Company  has  appealed. 

[1]  It  is  first  COTitended  that  the  court  err- 
ed in  finding  that  the  brick  furnished  was 
not  of  the  quality  stipulated  In  the  contract 
With  respect  to  this  question  of  fact  we  have 
made  a  careful  and  painstaking  examination 
of  the  voluminous  record,  Including  the  nu- 
merous exhibits  submitted — the  statement  of 
facts  alone  covering  690  pages.  The  evidence 
is  in  sharp  and  irrecfmcilable  cmfltot,  and  we 
cannot,  without  nnduly  extending  this  opin- 
ion to  no  pnrpose,  enter  upon  a  detailed  anal- 
ysis thereof.  It  Is  sufficient  to  say  that 
from  our  investigation  we  are  unable  to  con- 
clude that  the  findings  of  the  trial  court  are 
not  sustained  by  a  preponderance  of  the  evi- 
dence. We  l)ave  repeatedly  held  that  upon  a 
close  que8ti<Hi  of  fact  the  Judgment  of  the 
trial  court  Is  entitle^  to  weight,  and  will  not 
be  set  aside,  unless  we  can  say  that  it  Is  not 
sustained  by  a  preponderance  of  the  evidence. 

[2]  It  is  next  insisted  that  if  it  be  assumed 
that  the  brick  furnished  was  of  the  No.  2 
grade,  the  court  erred  In  deducting  from  the 
list  price  a  rebate  of  60  cents  per  1,000;  It 
being  contended  that  the  rebate  was  only  al- 
lowable upon  highway  paving  brick  at  $17^ 
per  1,000.  By  reference  to  the  former 
opinion  in  which  the  shipping  order  is  set 
forth  in  full  It  will  be  seen  there  is  no  men- 
tion made  of  any  rebate.  It  is  admitted  that 
contemporaneously  with  the  making  of  the 
written  contract  it  was  orally  agreed  that 
Peterson  should  be  allowed  a  rebate  of  50 
cents  per  1,000  on  the  brick  furnished.  No 
evidence  was  taken  concerning  the  terms  of 
this  oral  agreement,  and  we  have  no  means 
of  knowing  whether  ttie  rebate  was  limited 
to  highway  paving  brick,  at  the  stipulated 
price,  or  related  to  such  brick  as  was  ac- 
tually furnished  l^y  the  seller.  In  the  answer 
and  oross-complaint  of  Denny-Renton  Com- 
pany, it  Is  alleged  that  PetersMi  had  paid  on 
account  of  Uie  brlcft  the  sum  of  ^5,215.90, 
which  amount  It  now  appears  included  a  re- 
bate of  GO  cents  per  1,000  on  the  brick  delivnv 
ed.   Upon  the  first  trial  In  the  low»  court 
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Peterson  admitted  a  balance  dae  for  the 
brick,  and  tendered  tbat  amount  to  Denny- 
Benton  Company,  which  amount  was  calcu- 
lated on  the  basis  of  No.  2  brick  at  the  list 
price,  less  a  rebate  of  60  cents  per  1,000.  Up- 
on the  former  appeal  we  said: 

"A  price  list  of  the  respondent  was  introdnced 
in  evidence  showing  the  price  of  No.  2  brick  as 
$18.75  per  1,000  and  the  amount  tendered  by  Pe- 
terson would  be  the  correct  amount  dae  the  re- 
spondent for  the  hrUk  delivered  if  it  was  No.  2 
brick." 

Tbw  It  will  be  seen  this  court  finally  de- 
termined on  that  a[^>eal  that  the  true  basis 
of  settlement  ftv  No.  2  brick  was  $13.75  per 
1,000,  less  the  rebate,  and  tiiat  the  tmder 
made  by  Peterson  was  siifiUdent  In  amount 
Snch  holding  la  the  law  of  this  case,  and  pre- 
cludes ni^lant  from  now  insisting  that  the 
calculation  should  be  made  upon  a  dlfferoit 
basis,  or  that  .the  tender  was  Insufficient.  As 
we  have  already  noted,  the  (mly  issue  to  be 
determined  upcn  the  retrial  was  the  quality 
of  the  brick  actually  fumlshedt  and  this 
seems  to  be  the  theory  upon  which  the  cause 
was  tried.  In  the  memorandum  opinion  of 
the  trial  court,  with  which  we  are  favored,  it 
Is  said: 

"It  was  Btipulated  by  all  parties  at  the  trial 
that  3,823,900  brick  bad  been  furoished  to  and 
accepted  by  Peterson  in  his  construction  of  the 
highway.  It  was  likewise  stipulated  that  prior 
to  the  commencement  of  the  action  Peterson 
paid  to  the'  Denny-Renton  Clay  &  Coal  Com- 
pany on  account  of  this  brick  the  sum  of  $25,- 
215.90  in  cash,  nod  that  thereafter  and  prior  to 
the  filing  of  any  pleadinR  or  the  cross-complaint 
by  the  Denny-Renton  Clay  &  Coal  Company  in 
this  action,  Peterson  tendered  to  the  Denny- 
Renton  Company  the  sum  of  $27,500,  which  he 
claimed  to  be  in  full  of.  bis  entire  indebtedness 
on  account  of  this  brick.  It  was  likewise  stipu- 
lated tbat  this  sum  was  afterwards  in  fact  paid, 
prior  to  the  trial  of  this  action,  to  the  Denny- 
Renton  Company,  without  prejudice  to  the  fur- 
ther prosecution  of  the  action.  Peterson  and 
bis  surety  contend  that  these  payments  fully 
satisGed  the  indebtedness  under  the  shipping  or- 
der. The  Denay-Renton  Company  contends 
that  even  though  uie  brick  fumisbed  was  in  fact 
No.  2  brick  instead  of  highway  paving  brick  the 
price  to  be  paid  therefor  was  $13.75  per  1,000. 
Peterson  an<l  his  surety  contend  that  from  this 
charge  of  $13.75  per  1,000  for  No.  2  brick  there 
should  be  deducted  a  rebate  of  50  cents  per 
1,000.  Of  course,  unless  this  rebate  of  50  cents 
per  1,000  should  be  allowed  Peterson,  the  Den- 
ny-Renton Company  would  be  entitled  to  a 
judgment  for  the  amount  of  this  rebate.  The 
main  bone  of  contention  in  this  case  at  the  trial 
was  whether  the  brick  furnished  was  highway 
paving  brick  or  No.  2  brick.  If  there  was  any 
contention  that  the  amount  of  the  tender  by 
Peterson,  on  the  theory  that  he  was  furnished 
with  No.  2  brick,  was  insufficient,  I  cannot  re- 
call it.  It  was  the  impression  upon  my  mind 
throughout  the  trial  that  the  quarrel  was  not  as 
to  the  amount  of  the  tender  on  that  theory,  but 
as  to  the  quality  of  the  brick.  That  a  rebate 
of  50  cents  per  1,000  on  the  schedule  price 
was  to  be  allowed  for  whatever  brick  was  tav- 
nished  under  the  shipping  order  seems  to  have 
been  the  common  understanding." 

Our  examination  of  the  record  convinces  oa 
that  the  observations  of  the  trial  court  are 
correct. 


[3]  Some  further  contention  la  made  that 
Interest  had  not  been  correctly  calculated, 
and  for  ttiat  reason  the  tender  was  Insuffi- 
cient. But  from  what  has  already  been  said, 
it  is  apparent  that  this  contention  also  is 
foreclosed  by  the  former  opinion,  la  which  it 
is  ei^ressly  held  that  the  tender  was  suffi- 
cient 

When  the  trial  court  found  tb&t  the  hrtck 
furnished  was  not  highway  paring  hrbA,  bat 
was  in  fact  No.  2  brick,  tlie  entire  controversy 
was  determined.  We  do  not  feel  Justified  In 
disturbing  this  flndlnff.  Hie  Judgment  la 
tfaertfore  affirmed. 

ELLIS,  C.  3„  and  PABKBB»  MAIN,  and 
FULLBRTON,  JJ.,  concur. 


(100  WasH.  B») 

TRIBBLE  et  al.  v.  YAKIMA  VALLEY 

TBANSP.  CO.    (No.  14081.) 
(Supreme  Court  of  Washington.  March  22, 

i9ia) 

1.  WOBK   AND   La£OB  <S=»2S(1)  —  ABANDON- 

hent— evidkncb— sufticibnct  to  sufpokt 
Vebmot. 

In  an  action  on  quantum  meruit  by  railroad 
contractor  to  recover  for  labor  and  materials 
after  alleged  abandonment  of  contract  evidence 
held  sufficient  to  sustain  a  verdict  that  contrac- 
tor contracted  on  basis  of  first  profile  as  8ut>- 
mitted,  without  knowledge  of  radical  dianges 
making  his  work  more  costly. 

2.  WOHK  AND  LABOE  <S=330(2)— OONaTBUOTIOW 

—Radical  Chanob— Question  fob  Jubt. 
Whether  under  a  railroad  construction  eon- 
tract  on  unit  basis  providing  for  change  in  the 
work  and  no  allowance  for  profit  on  work  elimi- 
nated, a  change,  requiring  the  wasting  of  40.- 
000  cubic  yards  of  dirt  to  conform  to  demands 
of  another  railroad,  was  not  contemplated  in 
contract,  and  contractor  could  collect  therefor 
under  quantum  meruit,  was  for  the  jury. 

3.  Appeal  and  Erhob  ^=3193(8) — Qcsaiioirs 
Not  {Raised  on  Trial— Pi^ding. 

A  defendant,  having  failed  to  demur  or  re* 

Siest  special  verdict,  cannot  object  on  appeal 
at  a  complaint,  setting  up  one  cause  of  action, 
pleads  damages  as  separate  items,  and  that  a 
general  verdict  thereon  was  rendered  under  the 
general  issue. 

4.  APPEAL  AND   EBBOft  «=>9S0(1)— RKTIBW- 
VeB  DIC  TS— PBESUUPTIO  If  8. 

All  presumptions  are  to  be  indulged  in  ffr- 

vor  of  verdicts. 

5.  Appkal  and  Bbbos  «s>88D(2)  —  PusmiF- 

TIONS— VEBDICT. 
Where  the  jury  were  instructed  upon  each 
item  of  damages  that,  unless  they  found  that 
the  railroad  company  bad  made  a  change  sub- 
stantially eztendiiig  contractor's  obligations, 
they  should  find  for  the  company,  it  will  b« 
presumed  the  jury  rejected  all  changes  inconse- 
quential or  within  contemplation  of  contract. 

6.  Tbial  "lE^SSl— Vebdict— Cebtaintt. 

Where  verdicts  rest  on  mixed  fact  and  (^in> 
ion,  or  even  estimates  by  engineers,  reasonabla 
certainty  is  sufficient,  since  engineers  assume  or 
find  a  different  basis  for  their  conclusions  tron 
the  same  set  of  physical  facts. 

7.  WOBK  AND  LABOB  «=>12— PXBTOBlCAncB— 

Decision  of  Enoineeb. 
The  certificate  of  an  engineer  as  to  matter* 
going  to  the  meaning  of  contract  may  be  final, 

but  upon  a  quantum  meruit  arising  out  of  a  de- 
parture so  radical  as  to  form  a  new  contract. 
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die  nmpire  dauw  wQl  not  bar  resort  to  the 
conrti. 

Department  1.  Appeal  from  Snperlor 
Court,  Yakima  County;  Thomas  B.  Qrady, 
Jndge. 

Action  by  W.  I*  Trlbble  and  others 
against  the  TaWma  Valley  Transportntlon 
Company.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.  Affirmed. 

A.  O.  Spencer,  of  Portland,  Or.,  Richards 
ft  Fontaine,  of  North  Takima,  and  C.  El. 
Cochran,  of  Portland,  Or.,  for  ai^llant. 
H.  J.  SniTely,  of  North  Takima,  for  respond- 
ents. 

OHADWIOK,  J.  Respcmdenta  are  con- 
tractora  engaged  In  railroad  construction. 
They  were  awarded  the  ctmtract  to  build  a 
certain  Use  of  railroad  for  the  appellant 
Ttie  line  extended  frcon  the  dty  of  Takima 
throu^  Selah  Gap,  through  the  town  of 
Sriah  and  into  the  Selab  Yall^.  The  work 
was  done,  bat  the  parties  disagreed  upon 
final  settlement  Wtthont  revtewlng  the 
rast  detail  with  which  the  record  abounds. 
It  may  be  mid  that  the  cause  of  action  set 
up  by  reapcmdoits  rests  in  auctions  that 
after  the  contract  was  ent»%d  into  it  was 
so  radically  dianged  the  appellant  as 
to  furnish  ground  for  a  recorery  rrpon  a 
quantum  meruit  tor  the  extra  cost  of  the 
work  and  labor  performed  and  for  profits 
lost  by  reason  of  the  omission  of  material 
items.  Some  of  the  things  performed  and 
done  are  alleged  to  have  been  made  neces- 
saz7  the  diange  in  plans  and  to  have 
been  d<nw  under  the  direction  and  at  the 
Instance  and  requirement  of  the  engineer 
In  diarge. 

Briefly  stated,  respondents  contend  that 
tbelr  bid  was  made  npon  a  profile  showing 
certain  cuts  and  fills,  which,  if  carried  out, 
would  make  what  counsel  calls  a  "balanced 
job,"  that  is.  the  cuts  would  balance  the 
flUs  with  a  possible  excess  of  waste  ma- 
terial amounting  to  about  2,000  yards;  tbat 
after  the  contract  had  been  entered  into 
,tbe  engines  In  diarge  furnished  another 
irofile  map,  wtHeb  had  been  made  to  con- 
form  to  the  demands  of  the  Northern  Pa- 
cific Hallway  Company,  over  whose  right 
of  way  the  llira  was  to  be  constructed,  and 
wbicA  fixed  the  tangent  of  the  line  at  64 
feet  from  tbe  main  line  of  the  Northern 
Pacific,  and  directed  that  the  work  should 
be  done  according.  It  is  insisted  that 
this  necessitated  a  diange  of  the  line  to 
the  south  and  west  of  about  4  feet;  that 
by  reasoD  of  the  diaract»  <^  tbe  ground, 
wbich  was  a  very  ste^  hillside  with  ont- 
orcqp^ng  basaltic  rock,  the  wastage  was 
very  mach  greater  than  was  contemplated 
"bf  the  parties  what  the  contract  was  ea- 
tered  into;  that  It  became  necessary  to 
waste  tbe  excess  material  over  and  to  the 
DorUi  ride  ot  the  Norttiem  Pacific  Ballway 
trails;  that  this  was  aocon^llriied  by  the 
171  P.-fi6 


erectUm  aaS.  use  of  an  overhead  trestle;  that 
the  cbange  in  the  work  demanded  and  the 
resp(Hidents  did  by  direction  of  tiie  engineer 
in  diarge  waste  an^roadmatdy  60,000  yards 
across  the  Northran  Pacific  tradu;  and 
"that  the  reasonable  value  of  wasting  sudi 
material  over  the  grade  and  across  the 
tradu  at  the  Northern  Padfle  Bidlway  Oom- 
pany  and  Into  the  Takima  river  was  EL 
cents  per  cubic  yard,  or  $24,000." 

It  is  also  contended  that  because  of  the 
Chang©  in  the  line  of  the  road  appellant's 
engineer  directed  respondents  to  reduce  the 
cats  from  18  to  16  feet;  that  this  t^nge 
prevented  respondente  from  excavating 
blasted  material  with  a  steam  shovel,  as 
they  had  contemplated  and  compelled  them 
to  employ  hand  labor  at  an  extra  cost  of 
?12,500. 

Other  contentions  are  that,  by  reason  of 
the  change  respondents  were  put  to  tbe  ex- 
pense of  changing,  niaintainlDg,  and  recon- 
structing the  telegraph  lines  of  the  North- 
em  Padfle  Railway  Company  and  the  West- 
ern Union  Telegraph  Company,  to  their 
damage  In  the  sum  expended,  that  is,  f734.- 
25;  that  they  were  required  to  pay  out  for 
flagmen,  operators,  and  watchmen  for  'the 
protection  of  the  Northern  Pacific  Railway 
Company  the  sura  of  $3,654.50;  that  they 
were  required  to  tunnel  under  a  rock  crush- 
er belonging  to  the  state  of  Washington; 
that  the  amount  of  material  excavated  was 
1,000  yards,  which  under  the  contract  would 
have  brought  $840  to  respondents,  but  es- 
timated as  tunnel  work  would  have  been  as 
100  feet  at  $45  per  lineal  foot  or  $4,500.  Re- 
spondents credit  upon  this  item  the  sum  of 
$&10,  and  demand  Judgm«it  for  the  bal- 
ance of  ^660. 

Respondents  further  allege  that  they  were 
compiled,  by  reason  of  the  change  and  the 
dIrecUon  of  appellant  to  level  7,000  yards 
of  material  which  had  been  wasted  along 
the  Yakima  riva  and  along  the  trade  of 
the  Northern  Padfic  Railway  Company; 
that  tbe  cost  of  leveling  this  material  was 
50  cents  per  cubic  yard,  or  $3,600. 

It  is  alleged  that  because  of  the  diange 
of  plana  after  the  contract  was  entered  into 
a  certain  fill  to  tbe  south  of  the  Naches  riv- 
er was  reduced  from  17,427  cubic  yarda  to 
approximately  5.000  cubic  yards;  that  re- 
spondent's profit  on  making  said  fill  would 
have  been  7  cente  per  cubic  yard,  but  the 
elimination  of  the  fill  caused  thm  loss  and 
damage  in  the  sum  of  $86&89. 

Respondents  sue  for  other  it«ns,  but  these 
were  allowed  on  the  admitted  settleraoit 
between  the  parties,  and  will  not  be  further 
noticed.  Bospondente  submitted  daims  cov- 
ering these  several  amounts.  The  diief  en- 
gineer allowed  the  sum  of  $8,622.86,  being 
10  per  cent  on  the  final  estimates  allowed  by 
the  engineer,  and  tbe  sum  of  $4,466.07  on 
other  didms  made  by  respondents. 

Appellant  denies  that  there  were  changes 
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except  such  cbanges  as  were  provided  for 
In  the  contract,  or,  If  eo,  that  the  change 
was  either  material  or  radical.  It  Insists 
that  the  profile  upon  which  the  bid  was 
offered  was  no  more  than  an  approximation 
of  the  amount  of  material  to  be  moved ;  that 
the  legend  on  the  profile: 

"NOTE:  The  quantities,  distribution  and  clas- 
sificatioD  shown  on  tbis  profile  are  calculated 
from  slopes  and  estimated  from  surface  indi- 
cations. No  provision  is  made  for  swell  or 
shrinkage  except  in  solid  rock.  Tbe  figures 
therefrom  are  entirely  approximate  and  -will  be 
altered  in  accordance  with  the  cross-sections 
when  taken,  and  also  sacb  changes  made  in  dis- 
tribution as  may  be  found  necessary  or  desira- 
.  ble" 

—Is  a  part  of  the  contract,  and  was  notice 
to  the  respondents  that  the  profile  upon  which 
the  bid  was  made  was  not  binding,  but  that 
the  line  of  the  road  was  subject  to  change 
at  the  will  of  appellant;  that  the  profile 
(vas,  and  was  bo  understood  by  the  parties, 
to  serve  no  other  purpose  than  as  a  basis 
for  estimating  bids;  that  the  contract  pro- 
vided In  terms  that  changes  might  be  made, 
and  if  such  changes  were  made,  they  were 
made  In  accordance  with  and  to  be  paid  for 
under  the  terms  of  tbe  contract  That  part 
of 'the  contract  relied  npon  Is  as  follows: 

"Tbe  right  is  reserved  by  the  railroad  com- 
pany to  change  the  line  of  grade  at  any  stase 
of  Uie  progress  of  the  work.  If  such  change 
should  increase  the  amount  of  work  to  be  done, 
such  increased  amount  will  be  paid  for  at  the 
prices  herein  provided,  for  the.  class  or  classes 
of  work  so  increased,  and  if,  on  the  other  hand, 
tbe  work  shall  be  diminished,  no  allowance  will 
be  made  on  account  of  anticipated  profits  on  the 
portion  which  is  eliminated.  The  quantities 
shown  on  maps  and  profiles  upon  which  the  es- 
timate of  work  to  be  done  is  based  are  exclu- 
sively for  the  purpose  of  preparing  such  esti- 
mate and  canvassing  the  bids  and  are  not  repre- 
sented as  correct.  They  may  be  either  increas- 
ed or  diminished  in  amount  or  classification,  as 
the  engineer  shall  determine,  after  tbe  work  Is 
opened  up  and  during  itrf  progress  or  when  the 
same  shall  be  completed." 

[1]  Appellant  takes  the  further  position 
that,  if  It  be  held  to  be  otherwise,  respond- 
ents well  knew  at  the  time  of  making  their 
bid  that  appellant's  rond  was  to  be  built  54 
feet  on  tangent  from  the  main  line  of  the 
Northern  I'acifie  tracks,  and  that  it  was  ac- 
tually so  built  by  them  In  keeping  with  that 
understanding. 

We  shnll  pnss  the  last  proposition  first. 
We  are  convinced  that  It  was  understood  by 
appellant  and  the  Northern  Pacific  Railway 
at  the  time  the  contract  was  entered  into  that 
the  new  road  should  be  constructed  54  feet 
on  tangent  from  the  Northern  Pacific  line, 
but  we  are  not  convinced  that  It  was  so  un- 
derstood by  respondents.  Testimony  Is  quot- 
ed by  appellant,  which  might,  if  taken  alone, 
Indicate  that  one  of  the  partners  so  under- 
stood it.  But  when  considered  in  its  setting, 
and  in  connection  with  other  testimony,  more 
especially  that  of  the  engineer  having  the 
work  In  charge,  we  are  constrained  to  hold 
that  the  Jury  was  warranted  In  Its  finding 
that  respondents  contracted  on  the  basis  of 


the  first  profile,  and  with  no  present  under- 
standing that  a  change  would  be  made  that 
would  necessitate  the  wastage  of  any  ma- 
terial over  the  Northern  Pacific  Railway 
tracks.  We  are  not  unmindful  of  the  charge' 
that  the  testimony  of  the  engineer,  who  Is 
not  now  In  the  employ  of  appellant.  Is  un- 
reliable and  contradictory  of  Itself,  but  the 
weight  of  the  testimony,  and  the  credit  of 
the  witness,  were  all  matters  for  the  Jury. 
The  material  inquiry  Is  not  whether  the  en- 
gineer, who  was  a  witness  for  the  respond- 
ents, knew.  Or  ought  to  have  known,  of  the 
demands  of  the  Northern  Padflc  Railway 
Company,  but  whether  he  brought  that  knowl- 
edge home  to  the  respondents. 

[2]  Upon  the  next  proposition  we  think  the 
question  whether  the  chnnge  was  so  radically 
material  as  to  give  to  respondents  a  right 
I  of  recovery  for  the  work  done  by  them  In 
I  excess  of  that  which  would  be  required  un- 
'  der  the  contract  was  a  question  of  fact  for 
j  the  jury.   It  is  the  contention  of  the  appel- 
lant that  the  contract  was  let  upon  a  unit 
'basis;   that  It  provides  In  ^erms  that  the 
company  shall  have  the  right 'to  make  chang- 
es, the  extra  work  to  be  paid  for  as  agreed 
upon,  and  If  work  is  omitted,  "No  allowance 
will  be  made  on  account  of  anticipated  prof- 
its on   the  portion  which  Is  eliminated." 
Counsel  cite  Walte  on  Engineering  Jurispro- 
dence,  fi  677: 

"As  a  general  rule,  it  is  well  settled  that  devi- 
ations and  chanf!:o3  in  the  plans  of  a  structure 
will  not  imply  abrogation  or  abandonment, 
whether  the  contract  provides  that  such  changes 
or  deviations  may  be  made  or  not." 

They  also  cite  the  following  cases:  WU- 
kins  V.  Ellensburgh  Water  Co.,  1  Wash.  236. 
24  Pac.  460;  Kleburtz  v.  SeatUe,  84  Wash. 
196,  146  Pac.  400;  McGrann  v.  North  Leb- 
anon R,  R,  Co.,  29  Pa.  82 ;  Dorsey  v.  McGee, 
30  Neb.  657.  46  N.  W.  1018;  Bozarth  v.  Dud- 
ley, 44  N.  J.  Law,  304,  43  Am.  Rep.  373 ;  WIl- 
Uams  V.  Chicago,  S.  F.  &  C.  Ry.  Co.,  153 
Mo.  487,  54  S.  W.  689;  Huckestein  v.  Nun- 
nery Hill  Incline  Plane  Co.,  173  Pa.  160,  33 
I  Atl.  1108 ;  Beers  v.  North  Milwaukee  Town- 
I  Site  Co.,  93  Wis.  569,  67  N.  W.  936;  Wtella 
V.  Milwaukee  Railway  Co.,  30  Wis.  605.  The 
cont^tlon  being  that  the  principal  object  oC 
making  a  contract  on  a  unit  basis  Is  to  guard 
against  a  charge  of  abrogation  or  -abandon- 
ment, and  that  if  such  changes  are  not  to 
be  paid  for,  or  deducted  from  the  contract, 
according  to  its  terras,  the  right  of  contract 
Is  lost  to  the  builder,  and  he  Is  made  sub- 
ject willy-nilly  to  a  suit  upon  a  quantum 
meruit 

Respondents  contend  that,  where  a  change 
Is  made  that  Is  so  radical  as  to  materially  in- 
crease the  cost  of  the  work  and  compel  the 
doing  of  something  not  within  tbe  reasonable 
I  scope  of  the  contract,  a  recovery  may  be  bad 
!  upon  a  quantum  meruit.  Kleburtz  %.  Seattle, 
'  84  Wash.  196,  146  Pac.  400 ;  Atwood  v.  Smith, 
64  Wash.  470,  117  Pac.  393;   Meacham  t. 
,  Seattle,  68  Wash.  238,  124  Pac.  1125;  Me- 
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Master  t.  State,  108  N.  T.  542,  15  N.  B.  417; 
Henderson  Bridge  Co.  v.  McGrath,  134  U.  a 
260,  10  Sup.  Ct  730,  33  L.  Ed.  934 ;  Salt  Lake 
City  V.  Smith,  104  Fed.  457,  43  C.  C.  A.  637 ; 
Seymour  v.  Long  Dock  Co.,  20  N.  J.  Eq.  306 ; 
Wolff  T.  McGavock,  29  Wis.  290;  Cincinnati 
Southern  By.  Co.  v.  Cninmings,  6  Ky.  Law 
Rep.  442 ;  Wood  v.  Ft.  Wayne,  119  U.  S.  312; 
7  Sup.  Ct.  210,  SO  L.  EM.  416;  Chicago  & 
Great  Eastern  Ry.  Co,  v.  Vosburgh,  46  111. 
311 ;  Wright  V.  Wright,  11  Ky.  (1  Litt.)  179 ; 
Dubois  V.  Delaware  &  Hudson  Canal  Co..  4 
Wend.  (N.  T.)  285;  McCormicb  v.  Connoly, 
2  Bay  (S.  a)  401;  Gammlno  t.  Inhabitants 
of  Dedham,  164  Fed.  593,  90  C.  C-  A.  465; 
Cleveland,  C,  C.  &  St.  L.  Ry.  v.  Moore,  170 
Ind.  328,  82  N.  E.  52,  84  N.  E.  540;  Erfurth 
T.  Stevenson,  71  Ark.  199,  72  S.  W.  49;  Boody 
v.  Rutland  &  Burlington  R.  R.  Co.,  24  Vt. 
660,  Fed.  Cas.  No.  1,635;  Philadelphia,  Wil- 
mington &  Baltimore  R.  R.  Co.  v.  Howard, 
13  How.  307,  14  L.  Ed.  157. 

Kes[>ondent8  further  contend  that  their 
right  of  recovery  rests  in  the  direct  authoi^ 
Izatlon  of  the  president  of  tlie  company  and 
Its  engineer,  and  that  out  of  these  authoriza- 
tions an  express  promise  to  pay  a  reasonable 
price  or  damages  arises  independent  of  the 
contract. 

The  cases  cited  are  generally  denied  or 
dIsttDguished  by  counsel  on  either  side.  It 
would  unduly  extend  our  opinion  to  follow 
their  discussion.  The  real  merit  of  the  case 
Is  whether  the  change  in  the  line  of  the  rail- 
way made  it  necessary  for  the  contractors 
to  waste  excess  material  amounting  to  ap- 
proximately 40,000  cubic  yards  in  a  way  not 
contemplated  by  the  contract,  and  which,  if 
DO  change  bad  been  made,  might  have  been 
wed  to  make  fills,  balance  the  job,  to  their 
cost  and  damage  In  the  sum  of  51  cents  per 
cable  yard,  and  the  extra  cost  of  leveling 
this  waste  material  to  conform  to  the  de- 
mands of  the  Northern  PaclQc  Railway  Com- 
pany. We  cannot  say  as  a  matter  of  law 
that  the  thing  done  was  within  the  reasona- 
ble contemplation  of  the  parties  at  the  time 
tbe  contract  was  entered  into,  or  that  it  is 
embraced  within  the  scope  of  the  contract  as 
written.  It  will  be  noticed  that  both  sides 
rely  upon  Kieburtz  v.  Seattle,  84  Wash.  196, 
146  Pac.  400.  Appellant  quotes  that  part  of 
the  opinion  pertaining  to  tbe  first  Item,  and 
respondent  relies  upon  our  discussion  of  the 
second  Item.  The  one  declares  the  general 
rale  applying  to  contracts  let  upon  a  unit 
basis  that: 

"Where  the  contrnet  price  Is  bnsed  on  a  unit 
system,  we  cannot  think  a  right  of  recovery  can 
be  croonded  apon  a  loss  caused  by  reason  of  the 
penormance  of  work  required  by  the  contract 
merely  because  a  change  in  the  plans  of  the 
work  increased  the  number  of  units  of  work  of 
one  class  and  decreased  tbe  number  in  another, 
especially  where,  as  in  tbe  present  cases,  the 
city  is  empowered  by  tbe  contract  to  make  *va- 
riatioDS  In  the  goantity  of  tbe  work  to  be 
done.' " 

The  other  as  emphatically  dedares  the  ex- 
«eptSoii  that: 


"An  engineer  in  charge  could  not  make  such 
radical  and  material  changes  in  the  plans  of 
work  as  would  result  in  material  loss  or  dam- 
age to  those  participating  in  or  affected  by  the 
performance  of  the  contract." 

The  Jury  having  found  that  the  change 
made  was  beyond  the  intent  of  the  contract, 
it  seems  clear  to  us  that  the  case  falls  with- 
in the  discussion  of  the  second  item.  It  Is 
also  saved  under  the  suggestion  made  in  the 
first  part  of  the  opinion: 

"They  [appellants]  do  not  contend  that  tbe 
city  ordered  or  required  tiiem  to  perform  any 
work  not  designated  or  contemplated  by  tbo 
contract." 

The  court  held  in  the  Kleburtz  Case  that 
the  work,  in  so  far  as  the  first  item  was 
concerned,  was  designated  and  contemplated 
by  the  contract  It  is  upon  the  contention 
that  the  work  done  was  not  contemplated 
by  the  contract  that  respondents  rest  their 
case,  and  to  again  refer  to  tbe  discussion  of 
the  second  item  In  the  Kieburtz  Case: 

"It  la  our  opinion  that  it  is  a  radical  and  ma- 
terial change  such  as  the  city  Icompany]  bad 
no  right  to  cause  to  be  made  without  rendering 
itself  liable  to  tbe  contractors  for  the  loss  it 
caused  them." 

We  cannot  say  that  the  changes  were 
either  minor  or  Inconsequential,  or  that  they 
were  made  necessary  to  overcome  engineer- 
ing difficulties  arising  in  the  progress  of  the 
work.  The  Jury  has  said  that  the  parties 
contracted  upon  the  profile  and  as  the  line 
was  staked  out  on  tbe  ground;  and  when 
the  company  by  Its  changes  made  it  impossi- 
ble for  the  contractors  to  do  the  work  In 
the  manner  In  whldi  It  might  have  been 
done,  and  put  them  to  tbe  expense  of  wasting 
material  Instead  of  using  It  to  fill  excava- 
tions, It  made  itself  liable  to  pay  the  reason- 
able cost  of  tbe  «tra  work. 

[S>  4}  Respondents  ae&ed  judgment  for 
$60,491.90.  The  Jury  retnrned  verdicts  as 
follows: 

"We,  the  jury  in  the  above-entitled  cause, 
find  for  the  plaintiffs  and  assess  the  amount  of 
recovery  in  the  sum  of  thirteen  thousand  and 
eighty-eight  dollars  &  43/100  (¥13.088.43/100) 
dollars." 

"We,  tbe  Jury  In  the  above-entitled  cause,  find 
for  the  plaintiffs,  and  assess  the  additional 
amount  of  recovery  in  the  sum  of  $25,780,  twen- 
ty-five thousand  seven  hundred  and  eighty  dol- 
lars." 

"Question:  Did  tbe  defendant  by  its  presi- 
dent, Mr.  O.  N.  Richards,  on  or  about  April 
11,  1918,  offer  to  pa;  to  the  plaintiffs,  or  either 
of  them,  tbe  ten  per  cent  of  the  estimates  re- 
tained under  the  contract  amounting  to  tbe  sum 
of  $8,622.36,  together  with  tbe  sum  allowed  by 
Mr.  Hoschke,  amounting  to  £4,466.07  or  a  total 
of  $13,088.43?"  "Yes.^- 

The  first  verdict  was  rettuued  under  the 
direction  of  the  court,  and  is  made  up  by  an 
allowance  of  the  $8,622.36  on  final  estimates 
and  the  $4,466.07  allowed  for  extra  work. 
The  second  verdict  was  the  amount  allowed 
by  the  Jury  under  the  direction  of  the  court 
to  fix  the  additional  amount  to  which  re- 
spondents were  entitled,  if  any,  and  the  third 
verdict  was  taken  as  a  special  verdict  and  la 
self-explanatory.  While  It  would  bare  beop^ 
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the  better  practice  to  have  directed  the  Jury 
to  retnrn  a  verdict  for  such  amount  as  It 
found  to  be  due,  but  In  no  event  for  a  sum. 
less  than  fl3,0S8.43,  the  same  result  follows 
from  the  practice  adopted  by  the  court 

Assuming  that  there  was  a  material 
change  in  the  contract,  and  granting  that  re- 
spondents are  entitled  to  recover  upon  the 
general  Issue,  and  that  there  could  be  no 
legal  recovery  upon  some  of  the  Items  claim- 
ed by  respondent,  appellant  contends  that  if 
there  was  no  sufficient  evidence  to  sustain 
any  one,  or  more,  of  the  items  submitted,  or, 
If  no  cause  of  action  could  be  stated  on  one 
or  more  of  them,  the  verdict  being  a  general 
verdict.  It  Is  impossible  to  tell  what  the  Jury 
allowed  on  each  Item,  or  on  what  Items  It 
found  for  respondents,  and  for  that  reason  the 
verdict  must  fall.  It  Is  quite  generally  held 
that  where  two  Inconsistent  causes  of  action 
are  set  up,  and  one  Is  sustained  by  the  evi- 
dence and  the  other  is  not,  a  general  verdict 
will  not  be  allowed  to  stand,  the  theory  being 
that  the  court  cannot  say  whether  the  Jury 
based  its  verdict  upaa  the  cause  sustained, 
or  the  one  not  sustained.  In  such  cases  the 
verdict  Is  held  void  for  uncertainty.  At 
common  law  a  motion  in  arrest  of  Judgment 
would  lie.  2  Tidd'8  Practice,  894.  But  here 
there  is  but  one  cause  of  action.  It  grows 
out  of  a  change  In  the  contract  made  by  the 
parties.  From  that  change  certain  damages 
resulted  to  respondents.  For  convenience  la 
pleading,  they  have  set  these  damages  up 
as  separate  items  under  one  cause  of  action. 

No  objection  was  made  that  causes  of  ac- 
tion had  been  Improperly  Joined,  or  that  they 
should  be  separately  stated,  so  while  each 
Item  became  an  Issue  of  fact,  the  case  went 
to  the  Jury  upon  a  general  Issue.  It  was 
within  the  province  of  the  Jury,  indeed  it 
became  its  duty,  to  measure  the  testimony 
going  to  each  Item.  It  necessarily  rejected 
some  wholly,  or  in  part,  for  the  recovery  is 
far  below  that  demnnded,  or  which  might 
have  been  returned  in  favor  of  respondents. 
All  presumptions  are  to  be  indulged  in  favor 
of  verdicts.  No  motion  to  separately  state 
causes  of  action  was  made.  No  demurrer 
was  directed  to  any  item  of  the  complaint, 
and  no  request  for  special  verdicts  upon  the 
several  Items  was  made  in  the  court  below. 
In  the  absence  of  either  motion,  or  demurrer, 
or  a  request  for  special  verdicts,  we  must 
presume  that  appellant  was  wllUog  to  rest 
Its  case  upon  the  general  Issue  tendered  In 
Its  pleadings,  that  is,  whether  there  had  been 
a  change  in  the  contract,  or  whether  under 
the  contract  it  had  a  right  to  make  the  chang- 
es, and  not  upon  a  plea  of  uncertainty  if  It 
should  transpire  that  a  general  verdict  un- 
favorable to  it  was  returned.  Appellant  had 
at  the  trial  every  weapon  which  it  now  em- 
ploys, and  It  might  have  avoided  the  present 
situation  by  Invoking  the  remedies  afforded 
by  statute  as  well  as  a  practice  sanctioned 
at  common  law  and  generally  recognized  by 
gtatate.   Walker  t.  N.  M.  &  S.  P.  By.  Oo^ 


166  v.  S.  593, 17  Sup.  Ot  421,  41  Ed.  837. 
Nor  does  the  record  show  that  the  form  oC 
verdict  was  objected  to  when  It  was  received, 
and  it  was  still  wltbtn  the  power  of  the  trial 
Judge  to  save  the  question  now  presented  and 
avoid  the  consequeUce  which  is  now  com- 
plained of. 

To  avail  Itself  of  the  rule,  appellant  must 
assume  that  It  has  been  diarged  uptm  two 
or  more  distinct  and  Inconsistent  causes  of 
action.  Thus  treated,  appellant  Is  not  now  in 
position  to  take  advantage  of  the  obJectl(Ht. 
The  improper  union  of  several  causes  of 
action  is  made  a  groimd  of  demurrer  under 
Item.  Code,  S  259,  and.  If  no  objectimi  be  tak- 
en In  the  manner  provided  by  law  (section 
263)  the  objection  Is  waived.  By  Joining  up- 
on the  general  issue,  appellant  was  ccmt^t 
to  treat  the  action  as  one  upon  a  general 
cause  of  action  resting  In  breach  of  contract, 
and  cannot,  upon  motion  for  a  new  trial, 
urge  a  position  which  can  only  be  sustained 
by  treating  the  several  Items  of  damage  as 
independent  causes. 

"The  verdict,  •  •  *  being  generaL  fotind 
all  the  essential  facts  and  issues  in  fiivor  of 
appellee,  and  all  reasonable  presumptions  and 
iDtendmenta  must  be  made  to  auBtain  it"  Cen- 
tral Dnlon  Tel.  Co.  v.  Fehring,  146  Ind.  189, 
45  N.  E.  64. 

"It  is  a  settled  rule  [in  England]  that  if  the 
same  count  contains  two  demands  or  complaints, 
for  one  of  which  the  action  lies,  and  not  for 
the  other,  all  the  damage  shall  be  referred  to 
the  good  cause  of  action,  althongh  it  would  be 
otherwise  if  they  were  in  snmrate  eonnta."  Doe 
V.  Dyeball,  1  Lord  Bay.  70. 

Although  this  rule  may  se^  technical,  it 
Is,  as  said  In  Northern  Central  Railway  Ca 
V.  Mills,  61  Mid.  358,  supported  by  very  high. 
authority. 

In  the  state  of  the  record,  the  verdict  being 
for  respondents  upon  the  general  Issue  of  a 
radical  change  In  the  work.  It  Is  certain 
that  they  are  entitled  to  recover  upon  some 
Items,  If  not  upon  all,  and,  appellants  havhig. 
passed  a  d^urrer,  and  not  having  asked 
for  special  verdicts  upon  the  several  items, 
and,  there  being  foundation  In  law  and  ample 
testimony  to  sustain  the  verdict  upon  the 
two  Items  of  wasting  material  over  the 
tracks  of  the  Northern  Pacific,  and  level- 
ing It,  we  tbluii  there  is  no  sound  reason 
why  it  should  not  now  be  intended  that  the 
verdict  is  supported  by  the  actionable  items 
rather  than  upon  those  which  may  admit  of 
doubt  or  discussion. 

[B]  Moreover,  the  court  instructed  the  Jury 
upoQ  each  item,  to  the  effect  that,  unless 
they  found  from  the  evidence  that  a  change 
had  been  made  with  reference  thereto  which 
substantially  extended  the  obligation  of  the 
contractors  beyond  the  scope  and  intent  of 
the  contract,  they  should  find  for  appellant. 
This  being  so,  we  are  not  without  authority 
in  our  own  reports  for  indulging  In  the  pre* 
sumption  that  the  Jury  rejected  all  incon- 
sequential changes  and  those  which  were 
%vlthln  the  right  of  appellant  to  make,  and 
based  the  verdict  apcm  changes  which  tha 
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testtmony  woald  sustain  as  radlcaL  Miller 
T.  Eastern  Ry.  ft  Lbr.  Co..  84  Wasb.  31.  146 
Pac.  171. 

The  largest  claim  of  the  respondents,  and 
the  one  npon  which  the  verdict  must  In  the 
main  rest,  Is  the  one  fOr  carrying  the  excess 
waste  over  the  Northern  Pacific  tracks.  For 
the  work  of  excavating  and  blasting  respond- 
ents were  allowed  84  cents  per  cubic  yard. 
Th^  alleged  that  the  reasonable  value  of  car- 
rying the  waste,  over  the  contract  price,  was 
51  cents.  It  Is  complained  that  the  testi- 
mony of  respondents  to  sustain  both  the 
amount  of  waste  and  the  cost  of  moving  It  is 
so  vague,  conjectural,  and  uncertain  that  It 
will  not  support  a  verdict.  Measurements  and 
esCImates  were  made  by  both  parties,  and 
othfer  evidence  of  leas  convincing  character 
was  introduced  by  respondent.  The  jury  was 
warranted  in  coming  to  some  conclusion.  It 
evidently  gave  more  weight  to  the  testimony 
of  respondents  than  that  of  appellants. 

[6]  When  verdicts  rest  In  mixed  fact  and 
Clinton,  or  even  in  estimates  made  by  engi- 
neers,  absolute  certainty  Is  not  essential. 
Reasonable  certainty  is  all  that  is  required, 
tor  it  is  known  that  men  who  give  opinions 
reason  from  different  premises,  and  engineers 
assnme,  or  find,  a  different  basis  for  their 
caaclu^ns  ont  of  the  same  set  of  physical 
facts. 

Nor  do  we  think  that  It  follows,  because 
respondents  were  allowed  84  cents  for  ex- 
cavating tmder  the  contract  and  were  bound 
to  waste  excavated  material,  or,  to  be  plain- 
er, to  dispose  of  it  at  their  own  cost  within 
the  contract  price,  that  an  allowance  of  51 
cents  for  carrying  It  over  and  wasting  it  be- 
yond the  Northern  Pacific  tracks  would  re- 
snlt  in  a  double  payment  In  degree,  or  at  all. 
Under  the  theory  ot  respondents,  and  they 
seem  to  have  established  it  to  the  satisfaction 
of  the  jury,  appellant  had  done  away  with 
the  places  where  the  excavated  material 
would  have  been  wasted  if  the  original  plan 
had  been  adliered  to. 

The  recovery  sought  was  for  "the  reasona- 
ble value  of  wasting  said  material  from  said 
srade  across  the  tracks  of  the  Northern  Pa- 
cific Hallway  Company  and  into  Gta  Taklma 
river."  No  motion  or  demurrer  was  directed 
to  this  Item  ot  the  cmnplalnt  It  was  not 
cmly  by  a  gaieral  denial.  Appellant  stood 
upon  Its  eonstrnction  of  the  contract,  the  le< 
gal  effect  of  the  final  estimate  by  the  engi- 
neer, and  a  plea  ct  eBtopfel  not  now  neces* 
sary  to  be  considered.  Requested  Instruc- 
ttona  were  drawn  upon  the  theory  that  ap- 
pelant had  a  rii^t  to  <duinge  the  pUin ;  that 
tliere  was  In  fact  no  change ;  and  that  if  the 
change  were  made^  It  was  not  a  radical  de- 
parture from  the  iniglnal  plans.  No  request 
was  made  for  a  credit,  or  that  the  Jnry  con- 
sider the  difference  in  cost  The  Issue  was 
clear^t.  win  m  lose,  upon  the  respective 
theories  of  the  parties.  The  jury  was  so 
directed  that  It  conld  not  evade  or  confuse 


the  issue.  It  found  that  the  line  bad  not 
been  built  as  it  had  been  staked  upon  the 
ground,  and  that  the  cost  of  wasting  the  ex- 
cess material  was  not  within  the  contempla- 
tion of  the  parties  at  the  time  the  contract 
was  entered  into. 

Under  this  state  of  the  record,  we  do  not 
see  our  way  to  overturn  the  case  upon  a  con- 
sideration to  which  the  attention  of  the  trial 
judge  and  jury  was  not  luvtted.  We  must 
presume  rather  that  the  Jury  was  mindful 
of  tUe  written  contract,  and  gave  no  more 
than  the  reasonable  cost  of  wasting  the  ma- 
terial over  and  above  the  cost  of  the  work 
which  would  have  been  necessary  if  the  orig- 
inal plan  had  been  adhered  to. 

[7]  The  claims  of  respondent  were  all  sub- 
mitted to  Mr.  Pitman,  who  had  charge  of  the 
work.  Before  he  had  acted  upon  them  a  Mr. 
Bosehke  was  appointed  chief  engineer.  The 
latter,  after  the  lapse  of  some  time,  during 
which  negotiations  and  correspondence  Were 
carried  on,  finallj'  made  the  awards  herein- 
before referred  to.  His  decision  was  put  In 
writing  after  this  case  had  been  begun.  The 
question  whether  Mr.  Bosehke  could  make 
the  award,  the  difference  having  been  sub- 
mitted to  Mr.  Pitman,  is  raised.  But  we 
think  it  unnecessary  to  decide  the  question 
whether  an  award  must  be  made  by  the  en- 
gineer or  architect  to  whom  the  dispute  is 
submitted,  or  by  the  one  In  charge  when  the 
decision  is  made.    The  contract  provides: 

"It  is  mutually  agreed  between  said  parties 
that  to  prevent  or  settle  all  dilutes  or  mis- 
understandings between  them  in  rolatlOD  to  any 
of  the  atipulations  contained  in  this  agreement, 
or  their  performance  by  either  of  said  parties, 
the  engineer  abaU  be,  and  is  hereby  made,  um- 
pire to  decide  all  matters  arising  or  growing 
out  of  this  contract. 

"It  is  further  agreed  and  expressly  under- 
stood that  the  decieion  of  the  engineer  on  any 
point  or  matter  touching  this  agreement  shall 
be  final  and  conclusive  between  the  parties  here- 
to, and  each  and  every  of  said  parties  waives 
any  and  all  right  ot  action,  suit  or  suits,  or 
other  remedy,  in  law  or  equity,  under  this  con- 
tract, involving  dedsioiiB  made  and  to  be  made 
by  the  engineer." 

Provisions  of  this  character,  when  con- 
tained In  buUdii^  contracts,  have  been  read- 
ily sustained  by  the  courts,  but  they  are  nev- 
er extended  beyond  their  terms.  The  power 
of  the  ari^tect  to  act  as  a  final  arbiter  Is 
limited  to  the  settlement  of  such  matters  as 
arise  In  or  grow  ont  of  the  contract  The 
premise  of  all  the  reasfmlng  to  which  courts 
have  resorted  to  sustain  these  stlpalattons  Is 
that  the  anOiltect  may  decide  what  is  within 
an  admitted  contract,  but  we  know  of  no 
cases  holding  that  an  engineer  or  architect 
may,  under  such  a  provision,  decide  what 
the  contract  is,  or,  as  In  this  case,  defeat  by 
his  certificate  the  well-established  principle 
that  a  radical  departure  from  a  contract  re- 
leases the  parties  from  Its  obligations  and 
leaves  th&a  to  their  remedies  and  d^enses 
under  the  law  of  quantum  meruit  or  quantum 
valebat 
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If  the  contract  be  admitted,  the  certificate 
of  the  engineer  as  to  all  matters  going  to  the 
meaning  of  terms  or  nonperformance  may  be 
final,  but  where  the  suit  Is  not  npon  the  writ- 
ten contract,  but  upon  a  quantum  meruit 
arising  out  of  a  departure  so  radical  as  to  be 
In  legal  effect  a  new  contract,  the  umpire 
clause  will  not  be  held  to  bar  a  resort  to  the 
courts  by  an  aggrieved  party. 

To  hold  that  the  certificate  of  the  engineer 
Is  final  and  conclusive  apon  the  parties  would 
be  to  hold  that  there  bad  been  no  departure 
from  the  original  contract  contrary  to  what 
Beems  to  us  to  be  an  evident  fact:  a  fact  con- 
firmed  by  the  verdict  of  the  Jury*  It  would 
be  to  hold  thkt  it  Is  within  the  power  of  an 
ei^neer  under  an  umpire  clause  to  determine 
the  legal  rights  of  tlie  parties,  for  the  cer- 
tificate of  the  engineer  was  drawn  under  the 
theory,  and  la  now  depended  upon  to  sustain 
the  position  of  the  appellant  that  the  rlg^it  oi 
the  parties  rests  In  the  original  mntract 
Ttat  an  engineer  or  architect  cannot  deter- 
mine the  1^1  rights  of  the  parties  under  a 
contract  or  bind  them  to  the  performance  of 
a  ^tten  contract  In  the  event  of  a  radical 
departure  is  well  settled. 

"When  it  is  established  that  a  contract  may 
be  abandoned,  and  a  suit  upon  quantum  meruit 
or  quantum  valcbat  be  mnintamed,  it  follows 
that  this  provision  in  regard  to  the  persons 
selected  to  decide  on  the  compliance  with  its 
specifications  is  of  do  avail  as  a  defense.  Their 
testimony  stands  on  the  same  ground  as  that  of 
other  witnesseB."  Yeats  v.  Ballentine,  56  Mo. 
530. 

See  Elliott  on  Contracts,  |  728 ;  King  Iron 
Bridge  &  Mfg.  Co.  v.  St.  Louis  (C.  C.)  43  Fed. 
768,  10  L.  K.  A.  826;  G.,  H.  &  S.  A.  B.  Co.  v. 
Henry,  Tex.  685 ;  MicAvoy  v.  Long,  13  HI. 
147:  Alton,  etc.,  R.  R.  Co.  v.  Northcott  15 
1IL  40;  Atlanta  &  Richmond,  etc.,  B.  R.  Co. 
V.  Manghan  &  Prickett,  40  Ga.  266 ;  Scott  v. 
Parkview  Realty  &  Imp.  Co.,  241  Mo.  112, 
146  S.  W.  48 ;  and  to  the  same  ^ect  Atwood 
V.  Smith,  64  Wash.  470,  117  Pac.  303;  Welf- 
fenbadi  v.  iSmith,  07  Wash.  301. 166  I^c.  613. 

In  cases  where  the  architect's  certificate 
would  otherwise  be  held  to  be  a  prerequisite 
to  the  bringing  of  a  suit,  it  has  been  held  that 
an  abandonment  or  radical  departure  will 
overcome  the  umpire  clause  of  the  contract 
It  was  so  held  In  Sweatt  t.  Bonne,  60  Wash. 
18,  110  Pac.  61T,  where  reliance  was  put  up- 
on a  contract  and  apt  authority  cited  to  sus- 
tain the  positi<m  of  the  owner,  but  the  court 
held: 

"These  decisiona  would  seem  to  support  this 
contention  made  in  behalf  of  appellants,  if  this 
was  an  action  to  recover  a  balaucc  due  upon  the 
first  contract  only,  and  the  building  had  not 
been  so  changed  by  the  other  contracts  and  the 
extra  work  as  to  become  a  building  very  ma- 
terially different  in  kind  niid  structure  from  the 
building  originally  contracted  for.  By  these 
changes  the  cost  of  the  building  waa  increased 
more  than  one-half,  and  its  size  was  practical- 
ly doubled.  We  think  that  this  is  not  uie  boild- 
utg  contemplated  In  the  original  contract,  and 
the  architect  was  not,  by  agreement  of  the  par- 


'  ties,  made  the  final  judge  of  Its  completion. 
'  Both  of  the  later  contracts,  whidi  resulted  in 
the  building  being  so  changed*  as  to  become  a 
.  substantially  different  building,  are  silent  upon 
that  subject.    Whatever  the  authority  of  an 
architect  may  be  as  an  agreed  arbiter  between 
an  owner  and  a  contractor,-  the  law  will  not 
:  regard  the  owner  bound  by  a  decision  of  the 
I  architect,  except  in  so  far  as  the  owner  has  un- 
:  mistakably  agreed  to  be  so  bound." 

I  This  rule  is  noticed  by  Clark  in  his  Archi- 
tect, Owner,  and  Builder  Before  the  Law,  at 
page  177: 

.  "Where  a  contract  partly  executed  is  aban- 
doned by  agreement  of  the  parties,  or  by  the 
fault  of  one  of  them,  or  where  such  alterations 

'  and  changes  have  been  made  as  to  obscure  to- 
tally the  original  agreement,  it  sometimes  bap- 
pens  that  the  contract  is  treated  by  the  court 
as  no  longer  existing,  and  the  builder  is  held 
to  be  entitled  to  recover  quantum  meruit  for 
his  work  end  materials ;  that  is,  what  they  can 

,  be  proved  to  have  been  really  worth,  without 
regard  to  the  contract  price  for  them.  In  such 
a  case,  .it  becomes  important  to  know  whether 

^  it  is  still  necessary  to  produce  the  architect's 

-  certificate,  in  order  to  recover  payment  on  the 
new  basis.    The  law  appears  to  be  that  it  is 

'  not  necessary,  in  such  cases,  to  produce  the  cer- 

'  tificate." 

See,  also,  Dinsmore  v.  Livingston  County, 
60  Mo.  241 :  Davis  V.  Badders,  95  Ala.  348, 
1 10  South.  422 ;  Elliott  on  Contracts,  S  3771. 

We  can  see  no  difference  between  the  cases 
cited  and  the  case  at  bar.  If  the  action,  is 
not  upon  the  written  contract,  but  upon  a 
quantum  meruit  or  quantum  valebat,  it  would 
follow  that  the  certificate  of  the  engineer 
would  be  no  more  than  an  opinion,  and 
would  stand  upon  no  higher  ground  than  the 
opinion  of  other  witnesses  equally  competent. 

Our  holding  is  that  respondents  are  not 
concluded  by  the  findings  of  the  chief  engi- 
neer. 

J^tpdlont  nlakes  many  osalgnmentB  of  er- 
ror going  to  instsnctlons  ^ven  and  refused, 
but  they  all  rest  In  ai^lanf  s  theory  &  the 
case.  This  being  rejected  as  without  merit, 
it  will  be  unnecessary  to  extend  this  ivlnlon 
with  a  discussiou  of  them. 

Affirmed. 

ELLIS,  C.  J.,  and  MAIN,  and  MOnNT.  JJ., 
concur. 

(87  Or.  eSB) 

ALLIANCE  TRUST  CO.,  Limited,  v.  HUB- 
BARD et  al. 
(Supreme  Court  of  Oregon.    March  12,  1918.) 

1.  Appeal  and  Erboe  <g=>H06(2)— Necessitt 
OP  Reman n — Receiveb'b  Accounts. 

In  suit  to  foreclose  mortgage  the  court, 
pursuant  to  their  stipulations,  having  appointed 
a  receiver  to  take  charge  of  and  collect  the  rents 
and  profits  of  the  property,  and  such  receiver 
having  collected  the  rents  and  paid  current  ex- 
penses, it  will  be  necessary  for  the  trial  court 
to  ascertain  the  amount  the  receiver  has  to  ap- 
ply on  plaintiff's  mortgages,  and  the  suit  wfll 
be  remanded  for  final  decree  after  making  de- 
duction of  the  amount  available. 

2.  AnOBNBY  AMD  CLIENT  <e=>21— ACTIHO  FOB 
DlFF-ERKNT  PaBHES. 

Where  an  owner  contracted  for  the  erection 
of  a  building,  and  gave  mortgages  to  secure  the 
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money,  there  was  no  imppopriety  in  her  attor- 
ney's acting  aa  attorney  for  the  contractors 
a^tinst  the  bank  which  advanced  the  money 
for  c<natruction  after  bis  relations  with  Uie 
owner,  as  her  attorney,  had  ceased. 

3.  M0BTOAGE8  '^151(1)— Pbiobitt  of  L1KN8 

— ASSIONUBNT  OF  LeASK. 
A  note  executed  by  the  owner  of  a  building 
and  secured  by  her  assignment  of  a  lease  of 
part  thereof  created  a  lien  which  most  be  post- 
poned to  the  liens  of  the  owner's  mortgages,  ex- 
cept in  BO  far  aa  one  of  the  mortgages,  subse- 
quent to  the  assignment,  may  be  altcctPd  by  the 
rentals  that  have  been  or  may  be  collected  on 
the  lease. 

In  Banc.  Appeal  from  Clrcxilt  Conrt,  Mari- 
on County;  ^'Ullam  Galloway,  Judge. 

Suit  by  the  Alliance  Trust  Company,  Limit- 
ed, agalust  Fannie  E.  Hubbard,  W.  M.  Welch, 
and  C.  R.  Welch,  as  partners  doing  business 
undeor  the  firm  name  and  style  of  Welch 
Bros.,  John  Bayne,  and  the  United  States 
National  Banli  of  Salem,  Or.  From  the  de- 
cree,  plaintiff  and  defendants  Weldtx  Bros, 
and  John  Bayne  appeaL  Reversed  In  part, 
and  cause  remanded  for  an  accounting  and 
entry  of  decree  therein  In  accordance  with 
the  (pinion. 

On  May  14.  1912,  plalnUff,  the  Alliance 
Trust  Company,  limited,  loaned  to  defend- 
ant Fannie  B.  Hubbard  $45,000,  and  as  se- 
curity for  the  payment  thereof  she  executed 
and  delivered  to  It  a  mortgage  upon  the 
east  half  of  lots  1  and  2  Id  block  20  In  the 
dty  of  Salem,  upou  which  the  Hubbard 
Building  Is  situated  at  the  southwest  comer 
of  State  and  High  streets;   the  mortgage 
covering  other  city  property  and  also  a  farm 
of  202  acres  near  Salem.   On  June  7,  1912, 
the  mortgagor  repaid  $15,000  of  tbls  loan, 
and  the  property  in  block  30  of  the  city  of 
Salem  was  released  from  the  mortgage  and 
the  principal  of  the  debt  was  reduced  to  $30,- 
000.  The  loan  was  to  be  used  in  the  erection 
of  the  Hubbard  Building.    Subsequently  the 
mortgagor  changed  her  plans  In  regard  to 
the  building  and  concluded  to  add  two  addl- 
tiooal  stories  to  the  original  plan,  making 
four  stories.    To  enable  her  to  finance  her 
larger  plans  she  applied  to  the  plaintiff  for 
an  increase  of  loan.   On  September  16,  1912, 
plaintiff  loaned  her  an  additional  sum  of 
$30,000,  and  to  secure  the  same  she  executed 
to  plaintiff  a  second  mortgage  covering  the 
Hubbard  Building  property  and  the  farm. 
This  loan  was  evidenced  by  a  series  of  nine 
principal  notes,  eight  for  $2,000  each,  one 
maturing  on  the  1st  day  of  May  and  Novem- 
ber of  each  year  from  Noveml)er  1,  1913,  to 
May  1,  1917,  and  one  for  $14,000,  maturing 
November  1,  1917.    Upon  the  completion  of 
the  building  Mrs.  Hubbard  found  herself  un- 
able to  meet  her  obligations  to  her  contrac- 
tors, the  defendants  Welch  Bros.-,  and  In  or- 
der to  prevent  lien  foreclosures  she  opplied 
to  plaintiff  for  a  third  loan  of  $10,000.  On 
July  28,  1913,  plaintiff  loaned  her  this  sum, 
taking  her  note  for  the  same,  and  as  security 


she  executed  a  third  mortgage  covering  the 
Hubbard  Building  property  and  the  farm. 
Each  of  the  principal  notes  was  so  drawn  as 
to  bear  interest  after  maturity  at  the  rate  of 
8  per  cent  per  annum.  The  loan  secured  by 
the  flrst  mortgage  was  to  bear  interest  from 
date  nntU  the  maturity  of  the  principal  note 
at  the  rate  of  7  per  cent,  per  annum,  as  evi- 
denced by  a  aeries  of  ten  interest  notes  rep- 
resenting semiannual  installments  of  inter- 
est, payable  May  1st  and  November  Ist  of 
each  year  from  November  1,  1912,  to  May  1, 
1917.  The  loan  secured  by  the  secoud  mort- 
gage was  to  bear  Interest  from  date  until 
maturity  at  the  rate  of  7  per  cent  per  an- 
num, as  evidenced  by  a  series  of  eleven  in- 
terest notes  representing  semiannual  install- 
ments of  Interest,  payable  May  1st  and  No- 
vember 1st  of  each  year  from  November 
1,  1012,  to  November  1,  1917.  The  loan  se- 
cured by  the  third  mortgage  was  to  bear 
Interest  from  date  until  maturity  at  the 
rate  of  8  per  cent,  per  annum,  as  evidenced 
by  a  series  of  nine  Interest  notes  represent- 
ing semiannual  Installments  of  interest,  pay- 
able May  1st  and  November  1st  of  each  year 
from  November  1,  1913,  to  November  1, 1917. 
Among  other  covenants  contained  in  plain- 
tlfiTs  mortgages  was  one  that  the  mortgagor 
would  keep  the  buildings  upon  the  mortgaged 
premises  Insured  against  loss  or  damage  by 
fire  In  the  sum  of  $50,000,  and  It  was  provid- 
ed that  if  the  mortgagor  should  fall  to  pro- 
cure such  Insurance  or  fail  to  pay  the  premi- 
ums therefor,  the  mortgagee  might  procure 
such  Insurance  and  at  Its  option  pay  the 
premiums  therefor,  and  any  amount  so  paid 
with  interest  at  10  per  cent  per  annum 
should  t>e  added  to  and  become  a  part  of  the 
debt  secured  by  said  mortgages.  The  mort- 
gagor failed  to  keep  up  her  Insurance  as 
agreed,  and  In  order  to  protect  its  lien  the 
plaintiff  on  May  15,  1915,  advanced  and  paid 
Insurance  premiums  to  the  amount  of  $927, 
no  part  of  which  was  ever  paid  by  the  mort- 
gagor. 

The  mortgagor  wholly  failed  to  comply 
with  the  conditions  of  said  mortgages.  She 
defaulted  in  the  payment  of  taxes  for  the 
year  1914,  In  the  payment  of  Interest  on  all 
of  said  loans,  aud  In  the  payment  of  install- 
ment principal  notes  secured  by  the  second 
mortgage.  By  reason  of  these  defaults  on 
August  18,  1915,  plaintiff  commenced  this  suit 
In  the  circuit  court  for  Marion  county  for 
the  foreclosure  of  all  of  said  mortgages.  At 
that  time,  in  addition  to  the  arrears  of  $927 
in  Insurance  premiums,  the  mortgagor  was 
In  default  to  the  amount  of  $1,050  interest 
on  the  flrst  mortgage,  $2,100  Interest  on  the 
second  mortgage,  $8,000  prindpal  on  the  sec- 
ond mortgage,  and  $800  Interest  on  the  third 
mortgage,  besides  a  large  amount  of  accrued 
Interest  on  the  delinquencies.  In  eat*  of 
plaintiff's  mortgages  the  mortgagor  expressly 
agreed  that  In  case  of  foreclosure  abe  would 
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pay  BDch  a  sum  as  tlie  court  ml^t  adjudge 
reasonable  as  attorney's  fees  to  be  allowed  the 
plaintiff  in  such  suit  In.  tbe  ccMnplalnt  It  was 
alleged  that  $2,000  was  a  reasonable  sum  to 
be  allowed  as  attorney's  fees  for  tbe  forclo- 
snre  of  tbe  first  mortgage,  $2,000  for  the  sec- 
ond mortgage,  and  $1,000  for  the  third  mort- 
gage. Plaintiff  asked  for  $927  for  Insnraoce 
premiums  paid  by  It  On  August  30,  1915,  de- 
fendant Fannie  E.  Hubbard  filed  an  answer 
admitting  every  allegation  of  plaintiff's  com- 
plaint, except  certain  portions  not  material 
to  this  appeal,  and  except  as  to  tbe  reason- 
ableness of  the  attorney's  fees,  admitting 
that  $500  would  be  a  reasonable  fee  for  each 
of  said  mortgages.  On  April  20,  1916,  she 
filed  an  am«ided  answer  expressly  admit- 
ting all  the  Qther  allegations  of  the  com- 
plaint- She  withdrew  her  admission  as  to 
the  $927  Insurance  item,  and  denied  that 
plaintiff  had  been  compelled  to  advance  more 
than  $630  for  such  insurance  premiums,  and 
so  amended  her  answer  as  to  admit  $250  a 
reasonable  fee  for  foreclosing  each  of  the 
three  mortgages,  or  a  total  of  $7S0.  After 
considerable  delay,  on  December  21,  1916,  a 
decree  was  entered  in  favor  of  the  plaintiff 
and  against  the  defendants. 

Plaintiff  was  givsi  judgmrat  against  de- 
fendant Fannie  B.  Hubbard  for  all  amounts 
prayed  for  upon  the  sever&l  notes  and  se- 
cured by  tbe  respective  mortgages.  Bnt  up- 
on the  item  of  insurance  premluma  plaintiff 
was  only  allowed  Judgm^t  for  $630,  and  an 
-aggr^te  sum  of  $750  as  attorney's  fees. 
By  the  terms  of  tbe  decree  It  was  farther 
provided  that  no  execution  should  be  issued 
to  enforce  the  same  before  November  1, 1917. 
From  the  provlslcms  of  the  decree  relating 
to  the  items  of  insurance  and  attorney's  fees 
and  the  Inhibltlou  concerning  the  issuance  of 
execution,  the  plaintiff  appeals.  None  of  the 
defendants  appealed  from  tbe  decree  In  ftivor 
of  plaintiff. 

Earl  C.  Bronaugh,  of  Portland,  for  appel- 
lant Trust  Company,  John  Bayne  and  John 
H.  MfNary,  both  of  Salem,  for  defendant- 
apiielliirits  Welch  Bros.  Guy  O.  Smith,  of 
Sak'ui  (Smith  &  Shields,  of  Salem,  on  the 
brief),  for  defendant-appellant  John  Bayne. 
A.  O.  Condlt  of  Salem,  for  respondent  Hub- 
bard. Thos.  Brown,  of  Salem  (Carson  & 
Brown,  of  Salem,  on  the  briefs),  for  defend- 
ant-respondent U.  S.  Nat.  Bank  of  Salem. 

BBAN,  J.  (after  stating  the  facts  as  above). 
After  reading  the  411  pages  of  typewritten 
testimony,  much  of  which  Is  immaterial,  and 
a  recitation  of  which  would  be  of  no  value 
to  any  one,  we  will  consider  the  plaintiffs 
appeal  before  taking  up  those  of  the  de- 
fendants Welch  Bros,  and  John  Bayne.  As 
to  the  premiums  for  tbe  insurance  It  is 
shown  that  while  it  would  have  been  possible 
to  obtain  a  less  rate,  that  paid  by  the  plain- 
tiff was  tbe  regular  rate  for  property  of  that 
kind  in  the  city  of  Salem  at  that  time.  It 


may  be  that  the  plaintiff  could  have  obtained 
Insurance  for  a  term  of  three  years  at  a  less 
rate,  and  Mrs.  Hubbard  complains  that  this 
was  not  done.  It  Is  nowhere  shown,  how- 
ever, that  at  the  time  of  her  "request  for  in- 
surance she  suggested  that  the  plalntlfl  ob- 
tain an  Insurance  policy  for  a  longer  timet 
and  it  does  not  appear  tbat  plaintiff  was 
aware  that  a  long  time  would  elapse  before 
the  matter  would  be  in  some  way  adjusted. 
The  amount  of  Ijisurance  premiums  of  $^7 
paid  by  plaintiff  according  to  the  terms  of  tbe 
inortgagea  was  reasonable  as  a  valid  claim 
to  be  added  to  plaintifTs  mortgages  and  is 
allowed.  According  to  the  Judgment  of  prac- 
tidng  attorneys,  the  evidence  as  to  a  reason- 
able sum  for  attorney's  fees,  foreclosing  the 
three  mortgages  for  the  principal  sums -of 
$70,000^  and  interest  and  insurance  premi- 
ums, was  5  per  cent  on  the  amount  due,  for 
services  In  the  circuit  court,  and  from  $300 
to  $1,000  in  case  of  an  appeal.  Considering 
all  the  tects  relating  to  plaintiff  and  the  va- 
rious defendants,  we  think  the  reasonable 
amount  to  be  allowed  plaintiff  for  attorney's 
fees  in  this  suit  Is  $2,500.  November  1,  1017, 
tbe  time  limited  by  the  lower  court  for  ttie 
issue  of  execution,  lias  passed,  and  the  mat- 
ter need  not  be  considered  at  length.  Plain- 
tiff was  entitled  to  have  execution  l8su& 

[t]  It  appears  from  the  record  that  pursu- 
ant to  the  stipulations  of  tbe  mortgages  tbe 
court  appointed  a  receiver  to  take  charge  of 
and  collect  the  rents  and  profits  of  the  mort- 
gaged property,  that  the  rents  bave  been  col- 
lected, and  the  current  expenses  of  tbe  prop- 
erty have  been  paid  by  the  recover.  It  wlU 
be  necessary  for  the  trial  court  to  ascertain 
the  amount  which  tbe  receiver  has  to  aw)ly 
upon  plaintiff's  mortgages,  and  the  suit  will 
therefore  be  remanded  to  the  circuit  court 
for  a  final  decree,  to  be  entered  after  mak- 
ing a  deduction  of  the  amount  available  for 
such  purpose. 

Mortgage  of  Defendants  Welch  Bros. 

On  May  28,  1912,  defendant  Fannie  El.  Hub-  - 
bard  made  a  contract  with  defendants  Welcli 
Bros,  for  the  construction  of  the  Hubbard 
Building,  which  they  immediately  commenc- 
ed. Afterwards  the  contract  was  modified 
and  two  additional  stories,  with  other  altera- 
tions, were  added  to  the  building.  The 
agreement  then  was  that  Welch  Bros,  should 
construct  the  building  for  the  actual  cost 
thereof,  plus  $4,S0O  commission.  It  was  com- 
pleted about  January  1,  1913,  when  Mrs. 
Hubbard  and  Welch  Bros,  had  a  settlement 
as  to  Its  cost  On  January  29,  1913,  Welcti 
Bros,  filed  a  mechanic's  lien  for  the  balance 
which  they  claimed  to  be  then  due  therefor. 
Mrs.  Hubbard  made  some  payments  before 
February  18,  1913,  when  she  and  Welc^i 
Bros,  entered  into  an  agreement  tbat  the 
cost  of  the  building  under  the  tenns  of  tike 
contract  for  the  construction  thereof,  includ- 
ing commission  to  the  contractors,  amouoted 
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to  $74,016.74,  and  that  there  had  been  paid 
on  account  thereof  $55,684.57,  leaving  a  bal- 
ance due.  Welch  Bros,  of  $18,432.17;  that 
Mrs.  Hubbard  would  pay  interest  on  sucb 
balance  at  the  rate  of  8  per  cent  per  annum 
from  the  date  of  filing  the  lien;  and  that 
Welch  Bnw.  would  defer  the  foreclosure  of 
audi  lien  for  Ave  mcHithB  from  the  date  of 
flUng  the  saAie.  This  was  in  order  to  t^re 
Hrs.  Hubbard  an  owortunlty  to  atenre  the 
moner  for  the  payment  of  the  balance.  Sub- 
aequently  Mrs.  Hubbard  paid  920  to  the  Ore- 
gon Art  Tile  (Company,  which  was  credited 
upon  the  balance,  leaving  $18,412.17.  Mrs. 
Hubbard  was  unable  to  secure  sufficient  m<Hi> 
ey  to  pay  Welch  Bros.,  but  obtained  an 
agreement  from  the  plaintiff  to  loan  her  $10.- 
000  to  be  paid  them  and  to  be  secured  by  its 
third  mortgage,  provided  Welch  Bros,  woifld 
release  tfaelr  mecbeDtc's  lien  and  take  a  note 
secured  by  a  fourth  mortgage  for  the  amount 
doe  after  applying  the  $10,000.  A  written 
agreement  that  this  should  be  done  was  en- 
tered Into  on  July  26,  1913,  and  on  July  28. 
1913,  after  the  payment  of  the  $10,000  to 
Welch  Bros.,  It  was  ascertained  that  the  bal- 
ance due  them  froia  Mrs.  Hubbard  was  $0,- 
148.65,  and  Mrs.  Hubbard  executed  to  them  a 
note  and  mortgage  to  secure  the  payment  of 
the  amount.  Mrs.  Hubbard  paid  Interest  to 
Welch  Bros,  on  that  note  and  mortgage  to 
January  28.  1015,  but  failed  to  pay  the  in- 
terest due  July  28th  of  that  year.  On  Au- 
gust 30.  1915,  Welch  Bros,  filed  their  answer 
and  cross-complaint,  setting  up  their  note 
and  mortgage.  No  answer  was  filed  to  this 
cross-complaint  until  April  21, 1916,  when  by. 
leave  of  court  Mrs.  Hubbard  answered  it 
The  mortgage  of  Welch  Bros,  covered  the  in- 
come of  the  mortgaged  premises  as  well  as 
the  premises  themselves.  In  her  answer  Mrs. 
Hubbard  set  up  that  she  bad  paid  Welch 
Bros,  over  $65,000  on  account  of  the  con- 
struction of  the  building  for  which  they  had 
never  accounted  to  her,  and  that  by  misrep- 
resentations and  misstatements  they  Induced 
her  to  sign  such  note  and  mortgage  to  them, 
and  that  she  believed  that  if  an  accounting 
were  bad  it  would  appear  to  the  court  that 
they  misappropriated  funds,  and  that  she  was 
not  indebted  to  them  in  any  sum.  This  was 
denied  by  the  r^ly.  Defendants  Welch 
Bros.  W&6  reqnired  by  the  trial  court  to 
make  another  accounUni^  which  they  did. 

There  are  no  facts  or  circumstances  al- 
teged  in  the  answer  to  Weldi  Bros.*  cross- 
complaint  mffident  to  impeach  the  note  and 
mwtgage.  Passing  this,  however,  the  evi- 
dence wliich  we  have  carefully  weighed 
shows  that  the  main  ^fflcdl^  In  the  c<m- 
stmction  of  the  building  was  that  it  cost 
more  than  Mrs.  Hubbard  expected,  and  per- 
haps aba  was  unable  to  realize  from  the  in- 
come, the  amount  she  had  eipected  to  he 
able  to  aiiply  to  the  satisfaction  of  the  in- 
debtedness. The  evidence,  the  several  settle* 
ments,  and  the  accounting  made  in  the  trial 


court  show  that  the  business  was  conducted 
on  her  behalf  In  a  fair  businesslike  way. 
The  money  paid  by  Mrs.  Hubbard  to  Welch 
Bros,  and  the  balance  due  them,  for  which 
the  note  and.mortgage  were  given,  are  shown 
to  have  been  expended  in  the  construction  of 
the  building,  with  the  exception  of  their  com- 
mission of  $4,800.  Much  of  the  material  for 
the  building  was  purchased  from  reliable 
busing  concerns  at  competitive  prices. 
Mrs.  Hubbard  had  the  services  of  an  arclii- 
tect  against  whom  there  is  no  complaint,  and 
the  erection  of  the  structure  was  superin- 
tended under  his  direction  during  all  the 
time  consumed  in  its  construction.  Mrs. 
Hubbard  understood  all  the  facts  and  dr^ 
camatances  relating  •  to  the  construction  of 
the  building  at  the  time  of  the  setttemrats 
which  were  evidenced  by  written  agreements 
with  Welch  Bros.,  as  well  as  she  or  any  of 
her  witoesaes  did  at  the  time  of  the  taking 
of  the  evidence.  There  is  in  evidence  some 
random  gue^s  made  by  contractors  to  the 
effect  that  fhey  estimated  the  cost  of  the 
third  and  fourth  stories  of  the  building  at  a 
much  less  figure  than  the  actual  cost.  There 
were  also  figures  made  by  a  cohtractor  es- 
timating the  cost  of  the  two  additional  sto- 
ries from  the  plans  and  spedflcatlouB.  Im- 
portant changes  were  made  in  these  plans. 
They  were  not  followed  in  the  construction. 
A  portion  of  the  first  story  was  constructed 
for  a  depot  for  the  Oregon  Electrtc  Railway 
Company.  The  building  contains  a  theater, 
a  photograph  gallery,  and  a '  barber  shop. 
Radical  changes  were  made  in  the  arrange- 
ments for  the  elevator  necessitating  a  change 
in  the  roof  thereof,  and  other  alterations 
were  made  in  order  to  effectuate  the  conven- 
iences for  the  several  uses  for  which  the 
building  was  designed. 

It  seems  to  us  that  the  questions  of  law  in- 
volved are  too  plain  for  discussion.  The  tri- 
al court  rendered  a  decree  canceling  the  note 
and  mortgage  of  Welch  Bros,  executed  by 
defendant  Fannie  FL  Hubbard  to  Welch 
Bros,  and  awarding  her  costs  and  disburse- 
ments. The  decree  of  the  lower  court  in  this 
respect  Is  reversed,  and  one  will  be  directed 
to  be  entered  in  that  court  in  favor  of  Welch 
Bros,  for  the  sum  of  $9,148.65,  with  Interest 
at  the  rate  of  8  per  cent  per  annum  from 
January  28,  1915,  together  with  the  further 
sum  of  $400,  attorney's  f6es  In  this  suit,  and 
foreclosing  their  mortgage  as  prayed  for  in 
their  cross-complaint  The  mortgage  of  de- 
fendants Welch  Bros,  will  be  declared  to  be 
next  in  time  and  right  to  the  mortgages  of 
the  plaintiff.  Welch  Bros.*  mortgage  covers 
the  Income  from  the  mortgaged  premises,  and 
provide  that  the  net  amount  thereof  shall  be 
applied  to  the  payment  of  plaintiff's  mort- 
gages, and  then  to  the  mortgage  of  Welch 
Bros.  It  is  claimed  by  Welch  Bros,  that  be- 
tween September  5,  1913,  and  August  2, 
lOlS,  Mrs.  Hubbard  em>ended  a  pordwi  of 
the  income  of  Uie  mortfi^ged  premises  to  the 
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amount  of  $759.79  in  purchasing  furnlttire 
and  furnishings  for  the  rooms  In  the  Hub- 
hard  Building,  and  that  the  same  are  now 
in  said  building,  and  are  a  part  of  the  In- 
come thereof,  and  subject  to  their  mortgage. 
The  funds  mentioned  are  not  traced  and  the 
personal  property  is  not  segregated  nor  de- 
scribed In  the  record  so  as  to  enable  this 
coart  to  render  a  decree  in  regard  thereta 

Mortgage  of  John  Bayne. 

During  the  time  of  the  couBtruction  of  the 
Hubbard  Building  and  for  a  Icuig  time  prior 
thereto  defendant  John  Bayne  vas  empl^^ed 
by  Mrs.  Hubbard  as  attorney  and  counsellor, 
and  rendered  services  in  r^ard  to  various 
matters  as  her  attorney  and  business  mana- 
ger, all  of  which  are  detailed  In  the  evidence 
at  great  length.  On  July  23, 1912,  Mrs.  Hut^ 
bard  executed  to  defendant  Bayne  a  promis-' 
sory  note  in  the  principal  sum  of  $000  due 
on  or  before  three  years  from  date.  On  Jan- 
nary  2,  1915,  she  executed  another  note  for 
$1,000  In  favor  of  Bayne,  with  Interest  at 
6  per  cent  per  annum  in  omslderatlon  of 
services  rendered.  On  August  3,  1915,  to 
secure  these  notes  Mrs.  Hubbard  executed  a 
fifth  mortgage  on  the  premises  mortgaged  to 
plaintiff  and  defendants  Welch  Bros.  No 
payment  was  made  on  these  notes  except  $30 
Interest  <m  the  $500  note  on  August  2,  1913. 
On  October  6,  1915,  defendant  Bayne  answer- 
ed the  complaint  of  the  Alliance  Trust  Com- 
pany, and  by  a  cross-complaint  set  up  his 
notes  and  mortgage.  Defendant  Hubbard  fil- 
ed no  answer  to  this  cross-complaint  until 
April  21,  1916,  when  she  applied  to  answer. 
Her  answer  admits  that  she  signed  the  $500 
note  and  the  $1,000  note  and  executed  the 
mortgage,  that  no  payments  have  been  made 
on  the  smaller  note  except  $38  on  August  2, 
1913.  and  that  no  payments  have  been  made 
on  the  $1,000  note,  and  denies  the  remainder 
of  the  cross-complaint.  She  further  alleges 
that  for  many  years  John  Bayne  acted  as  her 
attorney;  that  she  paid  him  a  large  amount 
of  money  on  aoionnt  of  his  alleged  services, 
the  amount  of  which  she  is  unable  to  state, 
and  that  he  never  accounted  to  her  therefor ; 
that  during  the  yean  1912,  1913,  1914,  and 
a  part  of  1916*  while  she  was  engaged  In  the 
cimstruction  of  the  Hubbard  Building,  under 
contract  with  the  defendants  Welch  Bros.,  de* 
fendant  John  Bayne  acted  as  attorney  and 
legal  advisor  for  her,  and  that  she  "has  been 
infcnroed  and  beUeves  that  during  said  time 
the  said  d^endant  John  Bayne  was  acting 
as  attonwy  for  defoidants  Wddh  Bros.,  and 
that  the  interests  at  aatd  Welch  Bros,  were 
antagonistic  to  the  interests  of  this  dtfend- 
ant,  and  that  the  said  defendant  John  Bayne 
did  not  properly  safeguard  and  protect  the 
interests  of  this  defendant,  and  that  through 
the  ne^igence  and  Inattention  of  said  defaid- 
ant  John  Bayne  a  large  amount  of  mtmey  has 
been  lost  to  this  defendant";  that  at  the 
time  of  giving  tlie  notes  mentioned  in  Bayne's 
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cross-complaint  he  represented  to  her  that 
the  amounts  named  In  the  notes  w^e  due 
from  her  to  him;  and  that  this  defendant  re- 
lying upon  said  re9>re^ntatlon8  exBcuted 
said  notes,  "but  that  this  defendant  Is  in- 
formed and  believes  that  if  said  defendant 
John  Bayne  were  r^uired  to  properly  ac- 
count to  this  court  for  the  moneys  received 
by  him  from  this  defendant  and  for  the  serv- 
ices rendered,  that  it  would  be  ascertained 
by  the  court  that  no  mon^  is  due  to  said 
defendant  John  Bayne  from  this  defend- 
ant" 

The  allegations  of  the  answer  to  Bayne  are 
but  Il'ttle  more,  If  anything,  than  an  Insinua- 
tion. No  facts  are  alleged  showing  that  the 
notes  were  executed  without  consideration  or 
were  fraudulent.  Neither  does  the  evidence 
of  the  case  show  any  defense  to  the  notes  or 
mortfnige.  The  court  required  an  accounting 
to  be  made  from  the  evidence  in  regard  to 
which  it  apiiears  that  every  dollar  was  ac- 
counted for  by  the  attorney,  and  that  faithful 
services  were  rendered  by  Bayne  In  behalf 
of  Mrs.  Hubbard.  It  Is  plainly  demonstrated 
that  there  was  no  foundation  existing  for  the 
allegations  of  Mrs.  Hubbard  in  this  respect, 
and  that  she  was  III  advised  as  to  the  matter 
upon  which  to  base  her  belief  and  frame  her 
answer.  The  money  for  which  the  notes  were 
given  was  earned  by  the  defendant  Bayne,  a 
fair  settlement  therefor  was  made  with 
Mrs.  Hubbard,  and  fbe  notes  were  executed. 
In  an  endeavor  to  protect  him  she  executed 
the  mortgage  In  question.  After  the  termina- 
tion of  the  business  relations  between  defend- 
ant Bayne  and  Mrs.  Hubbard  and  the  settle- 
ment therefor,  at  the  request  of  Weldi  Bros. 
Bayne  acted  as  attorney  for  them,  and  filed 
an  answer  In  a  suit  commenced  by  the  plain- 
tiff to  foreclose  Its  mortgages.  He  was  no 
longer  in  the  empli^  of  Mrs;  Hubbard,  and 
knew  of  no  contemplated  defmse  to  the  mort- 
gage of  Welch  Bros.  When  controversy  arose 
between  Mrs.  Hubbard  and  Welch  Bros.  In 
regard  to  their  accounting  Mr.  Bayne  had 
other  counsel  appear  with  him  In  the  case. 

[S]  We  see  no  impropriety  in  his  acting 
as  attorney  for  Welch  Bros,  after  bis  rela- 
tions with  Mrs.  Hubbard  as  her  attorney  had 
ceased.  The  fact  that  Bayne  drew  the  mort- 
gage to  Weldi  Bro&  which  was  examined  by 
other  counsel  for  the  contractors  cwstitntes 
no  defense  to  either  of  the  mortgages  in  ques- 
tion. Counsel  for  Mrs.  Hubbard  stated  at  the 
trial  that  there  was  no  objection  to  Attorney 
Bayntfs  appearing  in  the  suit  fen-  W^ch 
Bros.  The  trial  court  rendered  a  decree  can- 
celing the  notes  and  mortgage  of  defendant 
Jabn  Baj'ne.  This  decree  is  reversed  and  ooe 
directed  to  be  mtered  in  flavor  of  defendant 
John  Bayne  for  the  amount  of  hte  notes  and 
the  foreclosure  of  his  mMtgage  as  prayed 
for  In  his  cro8S-c(miplalnt  The  sum  of  $160, 
attorney's  fees,  is  allowed  as  a  rrastmable 
amount  for  foreclosing  such  mortgage^  TbB 
mortgage  of  defendant  John  Bayne  will  be 
declared  to  be  next  in  time  to  the  mortgage 
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of  plaintiff  and  the  mortKage  of  defadanta 
Welcb  Bros. 

Claim  of  United  States  National  Bank. 

[3]  On  April  29.  1914,  defendant  Farmie 
E.  Hubbard  obtained  a  loan  from  the  defend- 
ant United  States  National  Bank  amounting 
to  $4,775,  for  wbicb  sbe  executed  a  promis- 
sory note  payable  on  demand,  wltb  Interest 
at  the  rate  of  8  per  cent,  per  annum.  In  or- 
der to  secure  the  payment  of  the  same  Mrs. 
Hubbard  assigned  a  lease  made  by  her  to  the 
Oregon  Electric  Rallwtiy  Company,  a  corpora- 
tion, on  February  16,  1912,  for  a  portion  of 
the  Hubbard  Building,  and  authorized  the 
company  to  pay  the  monthly  rentals  to  the 
bank.  This  note  has  been  reduced,  to  the 
amount  of  $1,241,  and  Interest  thereon  from 
the  date  of  the  note,  by  payment  of  such  rent- 
als and  by  pnyments  made  by  Mrs.  Hubbard. 
It  follows  that  the  decree  of  the  circuit  court 
as  to  the  United  States  National  Hank  for 
the  sum  of  $1,241,  with  Interest  at  the  rate 
of  8  per  cent,  per  annum  from  September 
30, 1916,  and  for  $75  attorney's  fees,  declared 
'  to  be  a  lien  upon  said  Hubbard  Building  and 
the  land  upon  which  the  same  is  situated, 
win  be  postponed  to  the  Hens  of  the  mort- 
gages above  mentioned,  save  and  except  in 
so  far  as  the  mortgage  of  John  Bayne  may 
be  affected  by  the  rentals  that  have  been  or 
may  be  collected  upon  the  said  lease,  which 
aseignmoit  of  lease  Is  prior  in  time  to  the 
mortgage  of  defendant  John  Bayne.  The  de- 
cree of  the  lower  court  as  to  the  defendant 
United  States  National  Bank  will  be  mod- 
ified accordingly. 

AH  necessary  computation  and  adjustment 
not  herein  specified  can  be  made  at  the  time 
of  the  accounting  of  the  receiver  herein  pro- 
vided for.  The  cause  wUl  therefore  be  re- 
manded to  the  lower  court  for  8U<A  account- 
ing and  entry  of  decree  therein  in  accordance 
herewith. 

MOORE  and  McGAMANT.  JJ.,  took  no 
part  in  the  consideration  of  this  case. 

(87  Or.  683) 

SMITH  T.  MEIER  &  FRANK  INV.  CO. 
(Snpreme  Court  of  Oregon.    March  12,  1918.) 

1.  Statutes  «=>239— Common  Law. 

Statutes  in  derogation  of  tbe  common  law 
mDBt  be  coDiCrued  stricUy. 

2.  UlTKlCIPAI.    COBPORATlOlfS    «=»808<1)  ~ 

Sidewalks— Negligence. 
To  constitute  negligence  predicated  on  vio- 
lation of  a  city  ordinance  by  abutting  property 
owner,  there  muat  first  be  a  dutr  amog  by  de- 
fendant to  plalntifF. 

8.  Municipal  Cobpobationb  «=>808(5)  — 
SiDEWALKa — Negligence. 
Under  Portland  ordinance,  reqniring  prop- 
erty owners  to  remove  snow  from  sidewalks, 
and  Imporing  penalty  for  failure  to  do  so, 
wlieie  defendant  failed  to  remove  snow  and  ice 
dining  period  of  alternate  tbawing  and  freezing 
weatlier.  and  plaintiff  fell  and  was  injured,  the 
Tiolation  of  the  ordinance,  without  any  affirma- ' 


tive  act  against  plaintiff,  did  not  imply  a  cause 
of  action  in  his  favor,  and  be  could  not  sue  as 
a  relator  in  the  city's  name. 
4.  Municipal  Corporations  «s»806(S)— Sms- 

WALI^— NeOLIGENCE. 

Portland  City  Charter,  §  398,  making  abut- 
ting owners  liable  civilly  to  pedestrians  iniurefl 
by  defects  in  sidewalks,  does  not  impliediy 
raise  cause  of  action  in  favor  of  pedestrian,  who 
fell  on  walk  from  which  the  owner  bad  tailed 
to  remove  snow  and  ice.  in  violation  of  city 
ordinance  Imposing  penalty  therefor. 

,  Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County;  C.  U.  Ganteubeln,  Judge. 

Action  by  William  H.  Smith  against  the 
Meier  &  Frank  Investment  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 

The  plaintiff  alleges  and  the  defendant  ad- 
mits that  the  latter  is  a  corporation  existing 
uuder  the  laws  of  tliis  state,  and  that  it 
was  the  owner  of  certain  unimproved  and  un- 
occupied platted  lots  In  the  city  of  Portland, 
in  front  of  which  at  the  time  mentioned  In 
ttie  complaint  there  was  constructed  and 
maintained  a  sidewalk  us  part  of  the  adja- 
cent street.  The  plaintiff  states  that  at  the 
thue  of  and  long  prior  to  the  Injuries  of  which 
he  complains  there  was  in  force  iu  the  dty  of 
Portland  an  ordinance,  containing  among  oth- 
er provisions  the  following: 

"Section  1.  The  tenant  or  occupant  or  any 
person  having  the  care  of  a  building  or  of  land 
bordering  on  a  street  where  there  is  a  side- 
walk, within  the  corporate  hmtts  of  ttie  city 
of  Portland,  or  if  there  is  do  tenunt,  occupant, 
or  other  person  having  the  care  of  the  whole  of 
such  building,  or  of  any  sucb  land,  the  owner 
thereof  shall,  within  the  first  four  hours  of 
daylight  after  the  ceasing  to  fall  of  any  snow, 
cause  the  same  to  be  removed  therefrom  the 
entire  length  of  said  premises,  and  for  a  space 
not  less  than  three  feet  in  width." 

"Sec.  3.  Whenever  any  portion  of  a  sidewalk 
is  incumbered  with  Ice  the  tenant  or  occupant 
of  a  building  or  of  land  adjoining  a  street 
whereon  is  such  sidewalk,  or  in  case  there  is  no 
occupant  of  the  whole  of  such  building  or  of  any 
sudi  land,  the  owner  or  «tber  person  having  the 
care  of  the  same  shall  cause  such  sidewafic  to 
be  made  safe  and  convenient  by  removing  the 
ice  therefrom,  or  by  covering  the  same  with 
sand,  ashes,  or  some  other  suitable  substance, 
within  the  first  three  hours  of  daylight  after 
the  formation  of  said  ice. 

"Sec.  4.  Any  person  violating  any  of  the  pro- 
visions of  tbis  ordiDfloce  shall  be  deemed  guilty 
of  a  misdemeanor,  and  upon  conviction  thereof 
before  the  police  court  aball  be  punished  by  a 
fine  of  not  less  than  five  dollars  nor  more  than 
twenty  dollars." 

It  is  averred  In  substance  that  there  was  a 
heavy  fall  of  snow  during  the  month  of  Jan- 
uary, 1916,  which  the  defendant  permitted  to 
lie  on  the  walk  and  become  Icy  and  slippery, 
on  account  of  the  more  than  two  we^s  al- 
ternate thawing  and  freezing  weather  preva- 
lent at  the  time;  and  that  while  walking  on 
the  sidewalk  plaintiff  fell,  on  account  of 
which  his  leg  was  broken  and  other  injuries 
were  Inflicted,  for  which  he  claims  damages. 
A  general  demurrer  to  the  complaint  having 
been  oyerruled,  all  its  allegations,  except  as 
noted,  were  traversed  by  the  answer.   The  de- 
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fendant  alleges  that  the  stdewalk  Itself  was 
safe  and  complied  with  all  the  speciQcations 
and  reqalrements  of  the  legislation  of  the  dty 
of  Portland  on  that  subject;  that  .the  al- 
leged unsafe  and  dangerous  condition  thereof, 
if  any  existed,  was  due  to  an  act  of  God  and 
without  any  Instrumentality  on  the  part  of 
defendant;  and,  finally,  that  the  Injury  sus- 
tained by  the  plaintiff,  If  any,  was  due  to  his 
negligence  In  going  upon  the  walk  with  knowl- 
edge  of  Its  condition.  The  new  matter  of  the. 
answer  was  denied  by  the  reply.  A  jury  trial 
resulted  in  a  judgment  for  the  plaintiff,  from 
which  the  defendant  appeals. 

B.  E.  Han«y.  of  Portland  (Joseph  ft  Haney, 
of  Ported,  and  P.  F.  A.  Boche,  of  Lake- 
view,  on  the  brief},  for  appellant.  Charles 
A.  Hart,  of  Portland  (M.  EL  Grumpacker,  of 
Portland,  on  ttie  brief),  t6r  respmdent. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  [1-3]  The  crudal  question  in  this 
case  is  the  effect  to  be  given  to  the  city  law 
the  provisions  of  which  have  been  quoted.  It 
is  axiomatic  that  statutes  In  derogation  of 
the  common  law  must  be  construed  strictly. 
An  examination  of  the  ordinance  discloses 
that  the  only  liability  thereby  established 
which  would  affect  the  defendant  Is  that  of  a 
fine.  No  cause  of  action  In  favor  of  any 
private  person  is  mentioned.  To  constitute 
negligence  predicated  on  the  violation  of  a 
city  law  tliere  must  first  be  a  duty  owing 
by  the  defendant  to  the  plaintiff.  Xo  such 
obligation  is  stated  In  express  terms  In  the 
ordinance.  If  any  exists,  it  must  be  by  impli- 
cation. We  may  concede  without  deciding 
tbiat  the  city  has  the  right  under  certain  dr* 
cumstances,  If  authorized  by  its  charter,  to 
Impose  upon  an  owner  of  abutting  realty  the 
duty  of  keeping  a  part  or  all  of  the  street  in 
front  of  his  premises  In  suitable  condition  for 
the  use  of  the  public  and  may  couple  with  the 
performance  of  that  duty,  primarily  resting 
upon  the  city,  not  only  a  fine  but  liability 
to  Individuals  who  can  trace  their  injuries 
to  the  householder's  disobedience  of  the  city 
enactment.  But  the  question  here  Is  whether 
there  Is  necessarily  implied  in  the  require- 
ment to  keep  the  snow  removed  from  the 
sidewalk  any  further  liability  than  the  pre- 
scribed fine.  Treating  of  this  point  in  Bott  v. 
Pratt,  33  Minn.  323,  23  N.  W.  237,  53  Am. 
Hep.  47,  the  principal  case  relied  on  by  the 
plaintiff,  Uie  court  said: 

"But  whether  a  liability  arising  from  the 
breach  o£  a  statutory  duty  accrues  for  the  bene- 
fit of  an  individual  specially  injured  thereby, 
or  whether  such  liabUity  is  ezcIuBively  of  a  pub- 
lic character,  must  depend  upon  the  nature  of 
the  duty  enjoined,  and  the  benefits  to  l>e  derived 
from  its  performance." 

Cited  in  support  of  the  text  quoted  are  the 
following  precedents:  Patterson  v.  Railroad 
Ca,  56  Mich.  172,  22  N.  W.  260,  was  an  action 
by  a  traveler  against  the  railroad  company 
for  damages  caused  by  the  latter  obstructing 
a  highway  In  vlolatlrai  of  the  provlsloui  of 


a  statute  forbidding  railroads  to  Impede  traf- 
fic at  a  street  crossing  longer  than  five  min- 
utes. Another  ease  was  Parker  v.  Bernard, 
135  Mass.  116,  where  the  injury  arose  throu^ 
the  defendant's  disregard  of  a  statute  calling 
for  the  protection  of  a  liatchway  by  railing. 
In  Salisbury  v.  Herchenroder,  106  Mass.  458, 

8  Am.  Hep.  354,  the  damage  was  occa^oned 
by  the  falling  of  a  sign  wtiich  had  been  sos- 
pended  by  the  defendant  over  a  street,  con- 
trary to  the  dty  ordinance.  Owlngs  v.  Jones, 

9  Md.  117,  arose  out  of  the  neglect  of  the 
defendant  to  comply  with  a  city  ordinance 
prescribing  a  mode  In  which  vaults  in  the 
public  streets  should  be  protected.  Devlin  v. 
Gallagher,  6  Daly  (N.  T.)  494,  was  an  instance 
where  the  grievance  arose  from  disregarding 
a  certain  statutory  precaution  required  In 
blasting  operations.  In  Baltimore  City  Rail- 
road Co.  V.  McDonneU,  43  Md.  552.  the  rail- 
road company  violated  the  ordinance  limit- 
ing the  speed  of  cars  to  six  miles  an  hour, 
and  the  jury  was  allowed  to  consider  wheth- 
er the  accident  would  have  been  averted  if 
the  cars  had  not  been  moving  faster  than  the 
lawful  rate.  And,  lastly,  Hayes  v.  Railroad* 
Company,  111  U.  S.  240,  4  Sup.  Ot  369,  28 
L.  Ed.  410,  was  predicated  upon  a  hurt  Inflict- 
ed by  a  train  moving  on  an  imfenced  track. 
The  fencing  was  required  nnder  a  charter 
empowering  the  ci^  to  compel  railroad  com- 
panies to  provide  protection  i^alnat  injury 
to  persons  and  property  in  the  use  of  such 
railroads.  In  all  these  Instances  the  damages 
were  the  result  of  the  operation  ot  some  posi- 
tive agency  In  the  prtmary  control  of  the 
defendant,  affecting  a  certain  Individual,  as 
distinguished  from  the  general  public.  In 
the  case  at  bar  the  condition  oat  of  which  the 
injury  arose  was  not  caused  by  any  act  of 
agency  of  the  defendant  The  plaintiff  dora 
not  and  cannot  sue  as  a  relator  in  the  name 
of  the  dty,  and  the  violation  of  Its  ordinance 
without  any  affirmative  act  of  the  defendant 
directly  affecting  him  does  not  imply  a  causa 
of  action  In  his  favor. 

[4]  The  charter  ot  the  dty  of  Portland  in 
force  at  the  time  provided  among  other 
things: 

"It  is  not  only  the  dnty  of  all  owners  of  land 
within  the  city  to  keep  in  repair  all  sidewalks, 
constructed  or  existing  in  front  of,  along,  or 
nbiitting  upon  their  respective  lots  or  parts 
thereof,  and  parcels  of  land,  but  such  ovners 
are  hereby  declared  to  be  liable  for  all  damages 
to  wbomsoerer  resulting,  arising  from  th^r 
fault  or  negligence  in  failing  to  put  any  such 
sidewalk  in  repair,  after  the  owner  or  agent 
thereof  has  been  notified  as  provided  in  this 
charter  so  to  do;  and  no  action  shall  be  main- 
tained against  the  city  of  Portland  by  any  per- 
son injured  through  or  by  means  of  any  defect 
in  any  sidewalk."    Section  S8S. 

The  limit  of  the  dty's  power  under  that 
charter  would  be  to  visit  a  liability  upon  the 
pr(^rty  owner  for  not  putting  the  sidewalk 
Itself  In  repair.  It  has  no  reference  to  mak- 
ing him  liable  for  anything  further,  and  re- 
niemberlng  the  strictness  In  which  statutes 
in  derogation  of  the  common  law  are  to  be 
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amstrned.  It  la  plain  that  tbe  eicerpt  quoted 
gives  DO  countenance  to  the  Implication  of  a 
cause  of  actl<m  based  upon  the  ordinance 
mentioned.  The  cases  of  Morgan  v.  Bross, 
64  Or.  63,  129  Pac.  118,  and  McClaugherty  v. 
Rogue  River  Electric  Co.,  73  Or.  135, 140  Pac. 
64, 144  Pac.  069,  dted  by  the  plaintiff  depend 
upon  a  general  statute  of  the  state  known  as 
the  Employers'  UaUUty  Law,  wlildl  not  only 
prescribes  the  duties  of  owners,  contractors, 
and  others,  but  also  makes  their  disobedience 
of  its  injunctions  a  basis  for  an  action  in 
fiivor  of  sundry  persons  who  may  be  Injured 
thereoy.  The  right  of  action  is  grounded  on 
the  express  terms  of  the  statute,  and  does  not 
arise  by  Implication  In  those  cases.  In  our 
judgment,  the  snow  and  ice  ordinance  men- 
tioned does  not  either  expressly  or  impliedly 
give  to  an  Individual  any  right  of  action 
against  the  persons  named  therein  who  fall  to 
obey.  The  only  liability  imposed  Is  that 
of  a  fine  at  the  behest  of  tbe  city  which  had 
Imposed  Its  ovni  primary  duty  upon  them. 

The  demurrer  to  thd  complaint  should  have 
been  austalned.  Tbe  judgment  of  the  circuit 
court  is  therefore  reversed,  and  the  cause  re- 
manded for  further  proceedings  not  incim- 
sistent  with  this  (pinion. 

MOORB,  BBAN,  and  McCAMANT,  33., 
concnf. 

(tt  Or.  K) 

GILLABD  r.  GILLARD  «t  at 
(Supreme  Court  of  Oregon.   March  19.  1918.) 

1.  Pabtitzon  «»94(3>— Bepobt  or  RsrEBraa 
— Pbesumption  b. 

In  rait  to  partition  SQ  acres  of  land  by  a 
wife,  who  was  awarded  one-tbird  thereof  in  a 
divorce  salt,  where  the  referees  set  oft  26  acres 
to  her  of  the  most  valoable  land,  and  the  re- 
mainder containing  the  buildings  and  less  vala- 
able  land  to  the  nueband,  their  award  may  be 
suatained  by  tnvoktng  the  presumption  of  ll  O. 
L.  {  799,  sabd.  15,  that  the  official  duty  was 
r^ularly  performed. 

2.  Paictition  «ss94(2)— Repobt  or  Refebegs 

—  Impeachment  —  Atfidavit  —  Sttffi- 

CIINCT. 

Assomiag  that  a  referee  in  partition  can  im- 
peach the  report  which  he  volontarily  signed,  af- 
fidavit that  he  did  not  know  that  the  referees 
could  report  that  the  land  should  be  sold  was 
iosafficient  for  such  purpose,  since  it  was  a  plea 
of  ignorance  of  the  law,  which  was  no  excuse. 

3.  PABTrnroN  «=s>94(8)  —  APPOBTioNUEin'  to 
Wife— EviDENoB— Sufficiency. 

Testimony  in  partition  that  land  set  off  to 
the  husband  consisting  of  60  acres  was  not 
worth  more  than  the  20  set  off  to  the  wife  does 
not  show  that  by  reason  of  the  buildings  on  the 
husband's  share  his  land  was  not  worth  twice 
tbe  value  of  the  land  set  off  to  the  wife. 

D^rtment  2.  Appeal  from  Circuit  Court, 
Linn  County;  Wm.  Galloway,  Judge. 

Suit  by  Nettle  E.  GlUard  against  William 
BL  Glllard  and  others.  Judgment  for  plain- 
tiff directing  partition  of  property  and  sup- 
plemental decree  overruling  defendants'  ex- 
c^tlms  to  the  report  of  the  referees,  and  de- 
fendant Glllard  alone  appeals.  Affirmed- 


This  Is  a  suit  by  Nettie  El  Glllard  against 
William  H.  Giliard,  M.  F.  Hays,  Jaiaes  Ger- 
wlck,  and  Charlotte  Gerwlck  to  partition  real 
property.  Tbe  facts  are  that  in  a  prior  suit 
by  tbe  plaintiff  against  William  H.  GiUard, 
one  of  the  defendants  herein,  she  secured  a 
decree  of  divorce  December  30,  1910.  and 
there  was  also  awarded  to  her  an  undivided 
one-third  of  80  acres  of  land  which  was  own- 
ed by  the  defendant  in  that  suit  and  describ- 
ed as  tbe  west  half  of  the  east  half  of  the 
west  half  of  section  86,  township  10  south, 
range  2  west  in  Linn  county,  Or.  Prior  to  the 
commencement  of  the  divorce  suit,  Glllard,  In 
con^deratlon  of  ¥7,000,  of  which  sum  $1,500 
was  paid  down,  executed  a  contract  for  the 
sale  of  tliat  land  and  of  some  personal  prop- 
erty to  a  Mr.  Annlng,  who  subsequently  as- 
signed all  his  interett  therein  to  the  defend- 
ants James  Gerwlck  and  Charlotte  Gerwlck, 
his  wife.  After  the  divorce  suit  was  com- 
menced, the  defendant  GlUard  on  October  11, 
1915,  executed  to  the  defendant  Hoys  a  mort- 
gage on  such  real  property  to  secure  the  pay- 
ment of  $2,218.23,  as  the  remainder  due  upon 
a  promissory  note  for  $2,500,  which  mortgage 
was  recorded  the  day  it  was  given.  Two  days 
thereafter  Hays  also  began  an  action  against 
Giliard  in  the  circuit  court  for  that  county 
on  a  promissory  note  of  $1,000.  secured  a  writ 
of  attachment  pursuant  to  which  the  describ- 
ed land  was  levied  upon  and,  without  any  ap- 
pearance on  the  part  of  tbe  defendant  there- 
in, obtained  against  him  a  Judgment  Decem- 
ber 3, 1915,  for  that  sum,  with  Interest  at  the 
rate  of  6  per  cent,  per  annum  from  September 
17, 1914,  $100  as  attorney's  fees,  and  an  order 
directing  a  sale  of  the  real  property. 

Tbe  complaint  herein  states  in  effect  the 
facts  mentioned,  and  alleges  that  the  SO  acres 
of  land  is  worth  $7,000;  that  Hays  secured 
his  mortgage  and  judgment  with  knowledge 
of  the  plaintiff's  rl^t  to  the  real  property; 
tliat  Gerwlck  and  his  wife  lure  not  k^t 
their  part  of  die  agreement  whldi  was  asslgh- 
ed  to  them ;  and  that  thdr  Interest  in  the 
land  was  acquired  with  knowledge  of  tbe 
plaintiff's  superior  right  thereto.  The  prayer 
of  the  bill  is  that  there  be  set  <^  to  the  plain- 
tiff and  to  the  defendant  Giliard  in  severalty, 
quantity  and  qnaI11;y  to  be  relatively  consider- 
ed, the  Interest  of  each  respectively  In  and  to 
the  real  property.  The  joint  answer  of  Gll- 
lard and  Hays  denies  that  the  land  is  worth 
$7,000,  or  that  it  is  of  any  greater  value  than 
$3,500;  admits  that  Hays  knew  of  the  pend- 
ency of  the  divorce  suit,  but  denies  that  his 
mortgage  or  judgment  Is  subject  to  the  plain- 
tiff's right  to  the  real  property,  or  that  the 
interest  of  Gerwlck  and  bis  wife  Is  subordi- 
nate to  that  of  the  plaintiff  in  the  premises. 
For  a  second  defense  It  is  substantially  al- 
leged that  on  July  21,  1909,  GUlard  became 
Indebted  to  Hays  in  the  sum  of  $2,600,  which 
vras  evidenced  by  a  prmniasory  note,  and  In 
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order  to  secure  the  payment  of  the  remainder 
due  thereon,  Glllard  executed  to  Hays  the 
mortgage  mentioned,  which  was  received  sub- 
ject only  to  the  plalntlCTs  Inchoate  right  of 
dower  In  the  land ;  that  no  part  of  the  debt 
evidenced  by  the  mortgage  has  been  paid; 
that  on  September  17,  1914,  Glllard  was  In- 
debted to  Hays  in  the  further  sum  of  $1,000, 
evidenced  by  another  promissory  note,  after 
the  maturity  of  which  an  action  was  Institut- 
ed thereon,  resulting  In  the  judgment  herein- 
before mentioned,  no  part  of  which  has  been 
paid.  For  a  second  defense  it  is  alleged  that 
the  land  so  descrit)e,d  consists  of  a  narrow 
strip,  a  part  of  which  la  hilly  and  without 
water  or  road,  and  the  entire  tract  Is  so  situ- 
ated that  it  cannot  be  equitably  divided; 
and  that  It  is  to  the  Interest  of  all  parties 
that  the  real  property  be  sold.  The  prayer 
of  the  answer  is  that  Gerwick  and  his  wife 
be  decreed. to  have  no  right,  title,  or  claim 
tn  or  to  any  part  of  the  land;  that  the  liens 
in  favor  of  Hays  be  determined,  and  that  the 
real  property  be  sold  and  the  proceeds  aris- 
ing therefrom  be  applied  (1)  to  the  payment 
of  the  costs  and  expenses  of  this  suit  and  of 
such  sale;  (2)  that  the  Hens  in  favor  of  Hays 
be  discharged;  and  (3)  if  any  money  then  re- 
main one-third  thereof  be  paid  to  the  plain- 
tiff and  the  remainder  to  the  defendant  Gll- 
lard. The  reply  put  in  issue  the  aUegatlons 
of  new  matter  in  the  answer,  and  further 
averred  that  after  the  divorce  suit  was  com- 
iiienced  the  defendants  Glllard  and  Hays  In- 
tending to  dieat,  wrws,  and  defraud  the 
plaintiff,  entered  into  a  conspiracy  for  that 
purpose,  pursuant  to  wbit^  GiUaid,  without 
any  consideration  therefor,  gave  to  Hays  the 
pretended  promissory  notes  mentioned, 
whereby  the  mortgage  so  executed  to,  and  the 
Judgment  obtained  by,  Hays,  are  fraudulent 
and  void  as  to  the  plaintlfr.  The  prayer  of 
the  reply  Is  that  Ha^'s  be  decreed  to  have  no 
right,  title,  or  interest  In  or  to  the  land,  and 
that  the  plaintiff  is  the  owner  in  fee  of  an 
undivided  one-third  thereof. 

The  cause  was  tried,  and  from  the  testi- 
mony received  findings  of  fact  were  made  in 
conformity  with  the  averments  of  the  com- 
plaint, and  to  the  efTect  that  as  the  mortgage 
was  not  signed  by  the  plaintiff,  Hays  took  no 
Interest  in  or  lien  upon  her  right  to  any  part 
of  the  land ;  that  the  $1,000  promissory  note, 
given  by  Glllard  to  Hays,  was  without  con- 
sideration and  made  with  the  intent  to  cheat, 
wrong,  and  defraud  the  plalutlfT ;  and  that 
the  land  could  be  partitioned  without  materi- 
al injury  to  either  party.  A  decree  was 
thereupon  rendered  that  the  plaintiff  was  the 
owner  in  fee  of  an  undivided  one-third  of 
such  laud  free  from  any  lien  thereon,  and 
that  the  defendant  Glllard  was  also  the  own- 
er  of  the  remainder  of  the  estate  tn  the  prem- 
ises; Joseph  Funk,  Mward  Dorgan,  and  A. 
L.  Qeddes  were  appointed  referees  to  parti- 
tion the  real  prt^rty  by  setting  apart  to  the 
Iplainttfl  la  severalty,  quantity  and  quaUty  to 


be  relatively  considered,  the  part  so  awarded 
to  her,  and  the  r^ainder  to  the  defendant 
Glllard,  which  tracts  were  to  be  surveyed  and 
marked  upon  the  ground  by  proper  monu- 
ments; and  that  the  defendant  Hays  take 
nothing  as  against  the  plaintiff  by  reason  of 
his  mortgage  or  Judgment.  - 

The  persons  so  appointed,  having  duly 
Quallfled,  examined  the  premises,  and  set  off 
to  the  plaintiff  and  indicated  by  proper  mon- 
uments a  tract  commencing  at  the  southwest 
comer  of  the  real  property  first  hereinbefore 
described;  thence  north  63.33  chains;  thence 
east  5  chains;  thence  south  53.33  chains  to 
the  south  line  of  section  36;  thence  west  5 
chains  to  the  place  of  beginning — and  con* 
tainlng  26.66  acres,  which  land  was  to  be 
held  by  her  in  severalty  free  from  any  inter- 
est, right,  or  claim  of  either  of  tlie  defend- 
ants therein  or  thereto.  The  referees  also  set 
off  and  marked  in  the  same  manner  the  re- 
mainder of  the  80  acres  to  the  defendant  Gll- 
lard in  severalty  free  ^rom  any  right  ther^n 
or  claim  thereto  by  the  plaintiff.  The  excep- 
tions of  the  defendants  Glllard  and  Hays  to 
the  report  of  the  referees  were  overruled, 
and  a  supplemental  decree  was  given  approv- 
ing such  report,  whereupon  Glllard  alone  ap- 
peals. 

L.  M.  Curl,  of  Albany,  for  appellant  J. 
E:.  Weathratord,  €i  Albany  (Weatherford  Se 
Weatberford,  of  Albany,  on  the  brief),  for 
respondent. 

MOORB,  J.  (after  stating  the  facts  as 
above.)  It  Is  contended  that  the  referees, 
who  were  ai^olnted  to  partition  the  land, 
construing  the  InteMoeutory  decree  as  man- 
datory, compiled  with  Its  terms  instead  of 
recommending  to  the  court  that  such  dlvistoa 
could  not  be  equitably  made,  and  that  In 
setting  off  to  the  plaintiff  the  quantll?  ot 
land  awarded  to  her  from  the  best  part  of 
the  farm,  a  great  injustice  was  indicted  up- 
on the  defendant  An  examination  of  the 
land  described  in  the  complaint  will  show 
that  it  is  10  chains  or  40  rods  In  widtb  and 
SO  chains  or  320  rods  In  length.  The  evi- 
dence shows  that  the  nc»'th  part  of  the  prem- 
ises is  elevated,  and  while  about  0  acres  on 
the  hill  have  been  cultivated  that  part  of 
the  land  is  rocky  and  unproductive.  Thougb 
the  only  way  of  reaching  the  summit  is  by  a 
trail  which  cattle  have  made,  the  path  Is  suf- 
ficient to  enable  farming  implements  to  be 
taken  to  and  from  the  hill.  No  water,  except 
the  rainfall.  Is  found  on  that  part  of  the 
land,  which  Is  of  no  value  except  for  pas- 
turage. A  county  road  extending  east  and 
west  crosses  the  land  about  the  middle.  A. 
bouse  and  barn  have  been  built  north  of  the 
road,  on  which  side  of  the  highway  about 
5  acres  of  level  land  have  been  cultivated, 
and  two  springs  at  the  foot  of  the  hill  af- 
ford water  for  domestic  purposes.  At  th« 
south  end  of  the  farm  Is  a  slough  havine 
brush  around  its  margin.  Mr.  GUlord  testified 
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tbat  there  bad  been  cultlrated  about  IS  or 
16  acres  of  land  south  of  tbe  county  road 
and  about  a  half  acre  north  thereof.  M.  F. 
Hays,  his  witness,  stated  upon  oath,  how- 
ever, that  abont  80  or  35  acres  of  the  land 
had  been  farmed,  Q  acres  of  which  were  north 
of  the  highway.  Mr.  GUlard  insisted  that 
the  real  property  could  not  be  eqiiltably  dl- 
Tided,  and  fbr  that  reason  the  land  should  be 
sold.  It  was  therefore  to  his  Interest  to 
minimize  as  maxii  as  possible  the  area  of  cul- 
tivated land,  and  this  being  so  the  testimony 
<a  Mr.  Hays  on  this  branch  of  the  case  Is  en- 
titled to  greater  credit.  His  sworn  state- 
ment,  respecting  the  Quantity  of  land  which 
was  snsc^tible  to  farming,  will  be  accented 
as  a  fair  estimate. 

[1]  It  will  be  remembered  that  tire  land  set 
off  by  the  reierees  to  the  plaintiff  consists  of 
a  strip  5  diains  in  width,  or  one-half  of  the 
breadth  of  the  entire  tract,  and  extends  north 
from  the  south  boundary  63.33  chains,  there- 
by learlng  to  Mr.  Glllard  the  greater  part  of 
the  poor  land  on  the  bill  and  giving  him 
(mly  the  east  half  of  the  south  part  of  tbe 
premises.  A  mere  comparison  of  the  appar- 
ent relative  values  of  the  tracts  thus  segre- 
gated would  induce  the  conclusion  that  the 
division  was  very  prejudicial  to  his  rights 
and  evidenced  a  want  of  proper  dlscrtmlna- 
tlon  on  the  part  of  the  referees  In  mablng 
what  should  have  been  an  equitable  division 
of  the  real  property.  Though  no  testimony 
was  given  tending  to  show  tbe  reasons  which 
prompted  a  division  of  the  premises  in  the 
manner  Indicated,  by  invoking  the  disputable 
presumption  "that  official  duty  has  been  reg- 
ularly performed"  (L.  O.  U  J  799,  subd.  15), 
the  referees  must  necessarily  have  consider- 
ed the  value  of  the  house,'  bam,  and  other 
improvements  upon  the  land  which  they  set 
off  to  Mr.  Glllard  on  the  north  side  of  the 
oonnty  road.  The  plalntlfF,  referring  to 
these  buildings,  testified  generally  that  the 
party  receiving  one-third  of  the  land  meas- 
ured from  the  south  end  would  not  secure  the 
house  or  bam.  We  conclude,  therefore,  that 
the  real  property  was  equitably  partitioned 
In  severalty  to  the  plaintiff  and  Mr.  Glllard. 

[Jl  The  atndavlt  of  B.  Dorgan,  one  of  the 
referees,  is  to  the  effect  that  at  tbe  time  of 
making  the  allotment  be  believed  the  best 
Interests  of  the  parties  would  hare  been  sub- 
served by  a  sale  of  the  land;  that  he  did 
not  then  know  it  was  within  the  powers  of 
the  referees  to  advise  such  a  course;  that 
he  understood  from  the  Interlocutory  decree 
that  the  referees  were  commanded  to  parti- 
tion the  real  property,  and  for  that  reason 
he  did  not  reconunend  a  sale  thereof.  This 
sworn  statement  is  eqntvalent  to  a  plea  of 
Ignorance  of  the  law  In  respect  to  the  ques- 
tions submitted,  wbldi  lack  of  knowledge 
acuses  no  person.  If  Mr.  Dorgan  alone  had 
reported  that  the  real  property  of  which  di- 
vision had  been  decreed  was  so  situated  that 
parUti<n  thereof  could  not  liave  been  made 


without  great  prejudice  to  the  owners,  the 
court  might  not  have  been  satisfied  from  tbe 
showing,  or  made  an  order  directing  tbe  land 
to  be  sold.  Ifc  O.  L.  i  447.  Assuming,  without 
deciding,  that  a  referee  under  such  circum- 
stances can  be  permitted  to  Impeach  a  report 
wbl(^  he  voluntarily  signed  with  two  <^herB 
his  affidavit  is  Insufficient  for  that  purpose. 

[3]  The  testimony  of  A.  L.  Geddes,  anoth- 
er referee,  is  to  the  effect  that  60  acres  of 
land  on  the  hill  was  not  worth  more  than 
20  In  cultivation  on  tbe  south  part  of  the 
premise  This  sworn  statement  does  not 
challenge  tbe  conclusion  hereinbefore  reach- 
ed tliat  the  Talne  of  the  house  and  bam 
which  were  erected  uptm  tbe  tract  awarded 
to  Mr.  Glllard  did  not  make  the  land  set  off 
to  him  twice  the  worth  of  that  appropriated 
to  the  plaintiff.  No  error  was  committed  in 
confirming  tbe  report  of  the  referees. 

In  support  of  the  jndgment  which  tbe  de- 
fendant  Hays  secured  against  Mr.  Glllard 
there  was  received  In  evidence  the 'original 
note,  pniporting  to  have  been  executed  Sep* 
tember  17.  1910.  for  $1,000,  payable  in  five 
years,  with  interest  after  date  at  the  rate 
of  6  per  cent,  per  annum.  A  certified  copy 
of  tbe  mortgage  of  the  land,  executed  by  Mr.' 
Gillard  to  Hays,  was  also  received  in  evi- 
dence. This  sealed  instrument  contains  a 
copy  of  the  note  intended  to  be  secured, 
which  Is  for  $2,500,  dated  July  21.  1909.  and 
was  made  payable  In  seven  years,  with  inter- 
est after  date  at  the  rate  of  6  per  cent,  per 
annum.  Though  neither  of  these  notes  con- 
tain a  stipulation  for  tbe  payment  of  inter- 
est until  maturity,  indorsements  of  Interest 
were  annually  made  thereon. 

Tbe  testimony  shows  that  when  Mr.  Gll- 
lard purchased  bis  farm  he  borrowed  $600 
from  Hays,  for  which  he  gave  a  promissory 
note  that  was  received  in  evidence,  but  has 
not  been  brought  up.  Several  witnesses  tes- 
tified that  Mr.  Glllard  had  remarked  in  their 
presence  and  hearing  that  he  had  paid  off 
that  note.  Mr.  Hays  testified  that  Mr.  GU- 
lard was  Indebted  to  him  to  the  extent  of 
about  $2,500,  which  sum  of  money  was  used 
by  the  borrower  In  purchasing  stock  to  be 
placed  on  the  premises.  The  $2,500  so  refer- 
red to  was  probably  evidenced  by  the  mort- 
gage note,  and  did  not  Include  the  $1,000 
Judgment  besides  Interest,  attorney's  fees, 
etc.  Mr.  Hays  is  a  day  laborer,  and  he  Is 
probably  not  accustomed  to  loaning  large 
sums  of  money,  and  for  that  reason  ought 
to  remember  the  circumstance.  It  seems  al- 
together Improbable  that  he  should  forget 
an  item  of  more  than  $1,000,  if  the  transac- 
tion were  other  than  a  mere  sham.  The  an- 
swer to  the  complaint  herein  avers  that  the 
farm  la  not  worth  more  than  $3,600.  It 
seems  doubtful  that  a  sum  of  money  equal 
to  the  alleged  value  of  the  land  would  have 
been  loaned  by  Hays  without  security  at  a 
low  rate  of  interest,  whldb  was  not  payable 
until  five  and  seven  years,  respectively.  He 
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tesdfled  that  at  one  time  he  notified  the  as- 
sessor of  a  credit  which  he  held  of  $80,  bat 
that  ft>r  fonr  or  five  years  prior  to  the  trial 
he  bad  not  been  assessed,  which  fact  tends 
to  confirm  the  conclusion  that  be  was  a  will- 
ing party  to  a  deliberate  fraud. 

It  also  appears  from  the  testimony  that 
abont  January  1,  1915,  when  Mr.  GlUard  ne- 
gotiated a  sale  of  the  farm,  he  received  on 
account  of  the  purchase  price  $1,500,  and 
soon  thereafter  loaned  $800,  taking  a  mort- 
gage as  security  therefor,  and  that  the  de- 
fendants Gillard  and  Hays,  as  witnesses, 
had  an  opportunity  fully  to  explain  the 
times,  places,  and  circumstances  of  the  alleg- 
ed loans  and  the  sources  from  which  the 
money,  designated  to  be  evidenced  by  the 
promissory  notes,  was  obtained.  Instead  of 
taking  advantage  of  the  occasion  each  seem- 
ed studiously  to  avoid  any  reference  there- 
to, except  In  a  general  way.  and  from  the 
manner  in  wliich  they  testified  on  this 
branch  of  the  case  we  are  satisfied  the  trial 
court  properly  concluded  that  the  alleged 
loans  were  fraudulent,  the  Judgment  void, 
and  that  a  conspiracy  had  been  entered  into 
between  these  defendants,  to  prevent  the 
plaintiff  from  securing  the  fruits  of  her  di- 
vorce decree. 

After  the  defendants  James  Qerwlck  and 
his  wife  had  been  served  with  a  «^y  of  the 
sommons  in  this  suit,  an  amended  complaint 
was  filed,  but  no  order  was  made  fixing  the 
time  within  which  they  should  answer,  as 
required  by  the  statute.  Section  70,  L.  O.  Ix 
These  defendants  not  appearing  in  any  man- 
ner, a  finding  of  fact  was  made  to  the  effect 
tbat  they  held  a  contract  to  purchase  the 
farm  for  $7,000,  but  bad  not  performed 
their  part  of  the  agreement,  and  that  what- 
ever Interest  they  or  either  of  them  had  or 
held  in  or  to  the  real  property  was  subject 
to  the  paramount  rights  of  the  plaintiff 
thereto.  No  decree  was  made  strictly  or  oth- 
erwise foreclosing  such  contract,  and  by  rea- 
son thereof  the  rights  of  Gerwick  and  his 
wife  have  not  been  barred,  and  the  plalntlfiC 
and  Gillard  bold  the  tracts  so  allotted  to 
each,  subject  to  the  terms  of  tba  contract  of 
purchase. 

It  follows  from  these  considerations  that 
the  decree  should  be  affirmed,  and  it  is  so 
ordered. 

McBRIDE,  C.  J.,  and  McCAMANT  and 
BBAN.  3J^  oonctir. 

(88  Or.  106) 

BUMBAUGH  T.  SBTTLEUEIEB  et  aL 
(Supreme  Court  of  Oregon.    March  19,  1918.) 

1.  PABTNEBSmP  «C»25— FkAUD. 

Where  plaintiff  was  fraudulently  induced  to 
enter  into  a  partnership  with  two  others,  and 
was  induced  by  one  partner  to  exchange  her  in- 
terest to  him  tor  land,  she  has  no  cause  of  ac- 
tion In  rescission  against  the  partnership  until 


she  can  first  preraO  in  suit  to  resebid  ths 

second  contract 

2.  Ybndob  ano  Pubchabeb  «=336(1)— Fraud 
—Value. 

Statements  by  vendor  of  land  as  to  value  of 
land  and  the  prospective  value  of  fruit  crops  are 
merely  ezpressions  <^  opinion,  but  a  statemmt 
as  to  number  of  trees  is  a  representation  of  a 
material  fact. 

8.  VbNDOE  and  PtTBCKASEB  ^=344— MlSBKPm- 
SENTATIONS  BT  VENDOR— PBOOF. 
plaintiff  in  action  to  rescind  sale  of  land* 
held  to  have  failed  to  sufficiently  establish  false 
representations  of  the  vendor  as  to  the  number 
of  fruit  trees  on  tbp  land. 

Department  1.  Appeal  £rom  Ginmlt  Court, 
Wasco  Comity;  W.  tu  Bradshaw,  Judge. 

Suit  by  Alice  C.  Rmnbaugh  against  F.  W. 
Settlemeler,  J.  D.  Blsss,  and  Paul  W.  Cbil- 
ders.  Decree  for  defendants,  and  plaintiff 
appeals.  AEBrmed. 

A  synopsis  of  the  facts  narrated  In  the 
comfdaint  is  abont  as  follows:  In  December, 
1911,  plaintiff  entered  Into  contracts  with  de- 
fendants Settlemeier  and  Biggs,  as  partners, 
for  the  purchase  of  two  ideces  of  land  In 
what  Is  called  "Fairbanks  Orchard  Tracts," 
upon  which  she  subsequently  made  payments 
to  the  extent  of  $3,000.    In  the  autumn  of 
1913  she  returned  to  Oregon,  and  on  October 
6th  entered  into  an  agreement  with  Rig^ 
whereby  she  was  to  purchase  about  53  acres 
of  productive  orchard  land  from  his  home 
place  three  miles  from  The  Dalles  at  the 
price  of  $400  per  acre,  making  at  the  time 
a  payment  of  $590  by  check,  and  assigning 
to  Biggs  her  two  contracts  for  lands  In  "Fair- 
banks Orchard  Tracts,"  for  which  she  was 
to  receive  a  credit  in  the  full  amount  she 
bad  paid  thereon.   It  Is  also  alleged  that  she 
was  Induced  to  enter  into  the  contracts  for 
the  Fairbanks  Tracts  by  the  fraudulent  rep- 
resentations of  Settlemeier  and  Biggs  and 
their  agents,  and  the  alleged  false  statements 
are  set  out  In  detail.   It  la  further  asserted 
that  the  folse  representations  of  defendant 
Riggs  induced  her  to  enter  Into  the  contract 
for  the  purchase  of  the  53  acres  of  produc- 
tive orchard  land  from  him.   The  summary 
of  the  fraudulent  statements  in  the  latter 
transadion  is  as  follows:  That  the  land  was 
worth  $400  per  acre;  that  there  was  npoa 
the  land,  1,000  cherry  trees,  2,000  peach  trees, 
and  1,000  apricot  trees;  that  the  yield  ot 
tralU  regardless  of  variety,  would  be  100 
pounds  per  tree;  and  that  the  tobol  crop 
would  be  worth  at  least  $6,000  annoally,  and 
that  a  reasonable  estimate  of  the  cost  of  cul- 
tivation of  the  trees  and  harvesting  fbe  crop 
would  not  exceed  $1,000  per  year.  It  la  al- 
leged that  these  statements  were  false.  In 
that  there  were  only  432  cherry  trees  and 
wly  800  apricot  trees;  that  the  land  Is  not 
worth  more  than  $200  per  acre ;  and  tbat  the 
annual  net  profit  from  the  operation  of  tbe 
orchard  is  not  In  excess  of  $2,500.  Tbere 
Is  an  allegation  of  a  demand  for  rescission 
of  all  the  contracts  referred  to ;  an  allegatl<m 
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that  with  knowledge  of  plalntUTs  demand, 
Rlggs  assigned  the  Fairbanks  contracts  to 
defendant  ChUders,  who  took  the  same  with 
knowledge  of  all  the  facts.  There  are  other 
statements  In  the  complaint  which  are  not 
necessary  to  a  conslderaUon  of  the  case. 

The  defendant  Settlemeler  demurred  to  the 
complaint  upon  the  grounds  that  several 
causes  of  suit  are  in^properly  united.  In  that 
there  Is  one  based  upon  a  contract  with  Set- 
tlemeler and  Rlggs  as  partners,  and  another 
arising  upon  a  contract  n-lth  Rlggs  Indlvid- 
oally.  and  a  second  groond  is  based  upon  the 
allegation  in  the  complaint  that  the  contracts 
with  the  i>artQer8hlp  had  been  assigned  by 
plaintiff  to  Biggs.  There  is  also  a  general 
demurrer.  The  defendants  Biggs  and  ChU- 
ders filed  a  joint  demurrer  to  the  same  ef- 
fect The  demurrers  having  been  overruled, 
the  defendants  joined  issue,  and  a  trial  be- 
ing had,  there  was  a  decree  for  defendants 
from  whi<^  plalntifC  ai^eala. 

Frands  T.  Galloway,  of  The  Dalles,  for 
appellant  W.  T.  Slater,  of  Portland,  and 
Paul  W.  OhUdera»  of  The  Dalles  (Manning, 
Slater  ft  Leonard,  of  Portland,  oa  the  Inie^t 
tar  respondents. 

BENSON,  J.  (after  stating  the  facts  as 
abore).  [1]  The  complaint  contains  two  dis- 
tinct canaes  of  suit,  of  which  one  Is  against 
the  mrtnershlp  of  Settlemeler  &  Biggs,  lb 
rdatlon  to  the  purchase  of  tiie  Fairbanks 
lands,  and  the  other  against  Bi^  alone,  in 
cumection  with  the  purchase  of  68  acres  of 
his  orchard  land  on  Three  Mile  creek.  It  Is 
alleged  that  plaintiff  assigned  her  interest  In 
the  E^Urbanks  lands  to  Biggs  as  a  part  of 
the  purdiase  price  In  the  latter  transaction, 
and  there  is  not  a  word  In  the  treading  whlcli 
connects  Settlemeler  with  this  contract  In  any 
manner.  Under  such  a  state  of  facts  the 
plaintiff  could  not,  In  any  event  have  a  cause 
of  suit  against  the  partnership,  unless  she 
could  first  prevail  In  a  suit  to  rescind  the 
CMitraot  in  connection  with  which  she  had 
assigned  the  contracts  for  the  Fairbanks 
land.  We  are  not  now  called  upon  to  say 
what  ber  rights  might  be  under  such  such 
circumstances;  but  It  Is  clear  that,  as  the 
matter  now  appears,  the  demnrrer  of  the  de- 
fendant Settlemeler  should  have  been  sus- 
tained, and  suc^  an  order  will  be  entered 
here.  With  this,  we  dismiss  from  considera- 
tion all  matters  connected  with  the  aUeged 
fraud  in  the  negotiations  for  the  Fairbanks 
lands.  We  think  as  to  the  later  transaction 
vlth  Rlggs  the  complaint  does  state  a  cause 
of  suit,  and,  as  a  sequence,  the  demurrer  of 
Biggs  and  GhUders  was  properly  overruled. 

[2, 3]  This  brings  ns  to  an  Investigation  of 
the  second  cause  of  suit  upon  the  merits.  It 
may  at  first  be  remarked  that  the  allegations 
as  to  the  value  of  the  land  and  the  prospec- 
tlve  value  of  the  future  crops  of  fruit  could 
be,  at  the  most,  expiesslonB  of  opinion  and 


speculation  as  to  matters  necessarily  depend- 
ent to  some  extent  upon  future  weather  and 
market  conditions,  and  therefore  not  actltma- 
ble.  It  may  also  be  remarked  that  these  al- 
leged fraudulent  misrepresentations  are  hot 
established  by  a  preponderance  of  the  evi- 
dence. The  allegations  as  to  the  number  of 
fruit  trees  of  each  variety  are  in  a  different 
category,  since,  If  supported  by  the  evidence, 
they  constitute  a  misrepresentation  of  an  ex- 
isting and  pertinent  fact  The  evidence  Is 
conflicting  in  regard  to  what  was  said  by 
Rlggs  regarding  the  number  of  each  kind  of 
trees,  rialntlff's  testimony,  which  Is  cor- 
roborated by  her  daughter, 'is  to  the  effect 
that  he  told  her  there  were  1,000  cherry 
trees,  1,000  apricot  trees,  and  2,000  peach 
trees.  Rlggs  says  that  he  told  her  that  he 
did  not  know  the  exact  number  of  each,  that 
he  had  never  counted  them,  but  that  there 
were  about  8  acres  of  dierrles,  a  littie  over 
20  HCT&i  of  peaches,  and  about  10  acres  of 
apricots.  He  further  testifies  that  be  p(dnt- 
ed  out  to  her  where  the  line  would  run 
through  the  orchard  dividing  the  portion  to 
be  purchased  by  plaintiff  from  the  50  acres 
to  be  retained  by  him,  and  that  be  told  ber 
he  thought  he  had  about  1,000  cherry  trees 
in  his  orchard,  and  tiiat  probably  half  of 
them  would  be  found  in  her  part  of  it  In 
this  he  Is  corroborated  by  bis  wife  who  tes- 
tlflea  that  she  beard  Rlggs  tell  plaintiff  that 
the  entire  orchard  contained  about  1,000 
cherry  trees.  PlalntUT  spent  three  days  on 
the  premises,  and  inspected  the  ordiard  be- 
fore purchasing.  She  ahw  testifies  |hat  prior 
to  entering  into  the  contract  she  counted 
elg^t  rows  (tf  the  (dierry  trees,  evidently  as 
a  basis  for  compatation,  and  also  counted  the 
peach  trees.  She  also  testifies  that  she  had 
definitely  determined  to  readnd  the  contract 
before  she  learned  the  true  number  of  trees. 

After  a  careful  consideration  of  all  the 
evidence,  we  think  the  trial  court  made  no 
mistake  in  deciding  that  plaintiff  had  fail- 
ed to  establish  her  canse  of  suit  by  a  pre- 
ponderance of  .the  evidence.  The  decree  la 
therefore  afilrmed. 

McBRIDE.  C.  J.,  and  BBA^  -and  BUR- 
NETT, JJ.,  cmcnr. 

""""  (88  Or.  109) 

ASHO}Y  &  RUMBLIN  r.  LANCE  et  al. 
(Sapreme  Court  of  Or^on!    Iklarch  19,  1018.) 

1.  Chattel  Mobtoaoes  4»264— Biohts  of 

mobtgaqee. 
Under  chattel  mortgage  authorizing  private 
sale,  the  mortgagee  may,  on  breach,  take  posses- 
sion of  the  property,  sell  it  as  agreed  upon,  pay. 
the  costs,  and  apply  the  remainder  of  the  pro- 
ceeds to  the  diminution  of  the  mortgage  debt; 
and,  if  there  is  a  defideni^,  he  may  maintain 
an  action  at  law  ag^dnst  the  mortgagor  or  his 
sureties. 

2.  PlEADINO  «S=>180(2)— EEPLT— DEPABTUnB. 

Where  defendants  gave  chattel  mortgage 
and  note,  and  plaintiffs  sued  on  the  not^  and 
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the  answer  aHeged  a  sale  of  the  property  ander 
the  power  in  the  mortgage,  and  the  reply  set 
forth  in  detail  the  money  expended  in  sectirin^r 
a  release  of  the  property  from  liens,  the  cost  of 
the  eale,  and  the  remainder  indorsed  on  the 
note,  there  was  no  departure  from  the  allega- 
tions in  the  complaint,  which  stated  sufficient 
facta  to  constitute  a  cause  of  action  and  to 
render  evidence  admissible  to  sustain  the  al- 
legations.' 

3.  AfPEAI.  and  ERBOB  «S9l051(4)— Habir^s 
Ebbob. 

Error  In  permitting  the  witness  to  say  what 
was  due  on  a  note  in  suit  was  harmless,  where 
the  note  itself  showed  the  amount,  •inee  no 
prejudice  could  have  resnlted. 

4.  Trial  ^=>29(1)— Comment  op  Coubt. 

It  was  not  error  for  the  court  to  ask,  "Why 
take  up  so  much  time?  this  matter  is  imma- 
terial" and,  further,  "Why  not  try  the  case 
in  an  orderly  way?"  since  counsel's  knowledge 
of  the  law  was  not  challenged  nor  his  motive 
impugned. 

5.  Evidence  «»269(1)— DECLARATioNen-REA- 
SONS  FOB  Action. 

In  an  action  on  a  note,  plaintitE  could  tes- 
tify what  reasons  a  surety  gave  for  indorsing 
the  notft. 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County ;  George  M.  Davis,  Judge. 

Action  by  Ashl^  ft  Bumelln,  bankers,  a 
corporatioQ,  against  F.  A.  lAnce  and  others. 
Judgment  for  plolntlfr,  and  Lance  appeals. 
Affirmed. 

This  is  an  action  by  Ashley  &  Rumelln 
against  F.  A.  Lance,  Charles  Weeks,  'Herman 
Massman,  and  George  W.  RabsbofI,  to  recov- 
er money.  The  complaint  stated,  in  effect, 
that  at^l  the  times  mentioned  therein  the 
plaintiff  was  and  Is  an  Oregon  corporation; 
that  on  August  1,  1012,  and  prior  thereto, 
the  V,  D.  Smith  Fuel  Company  was  a  like 
corporation,  on  which  day  It  executed  to 
plaintiff  a  promissory  note  for  $2,400,  pay- 
able on  demand,  with  Interest  thereon,  until 
paid,  at  the  rate  of  10  per  cent,  per  annum, 
of  which  note  plaintiff  is  the  owner  and 
holder ;  that  the  defendants,  for  a  valuable 
consideration,  by  a  written  Indorsement  upon 
the  note,  guaranteed  its  payment  and  waived 
protest,  demand,  and  notice  of  nonpayment; 
that  prior  to  the  commencement  of  this  ac- 
tion demand  was  made  upon  each  defendant 
to  liquidate  the  note,  do  part  of  wblcb  has 
been  paid  except  $1,230,  and  the  interest  to 
October  11,  1014;  and  tliat  $125  is  a  reason- 
able sum  to  be  allowed  as  attorney's  fees, 
as  provided  for  in  the  note  for  maintaining 
this  action.  The  prayer  Is  far  ^udgmeat 
against  ea<Ai  defmdant  few  $1,170  with  in- 
terest thereon  at  10  per  cent,  per  annum 
from  October  11. 1M4,  the  further  sum  of  $125 
as  attorney's  fees,  and  the  costs  and  dls- 
bnrsemrats  of  the  action.  The  defeodant 
Lance,  alone  answering,  denied  that  the  de- 
fendants guaranteed  the  payment  of  the  note, 
or  waived  protest,  demand,  or  notice  ot  non- 
payment, but  admitted  be  indorsed  the  note ; 
denied  that  any  demand  had  been  made  for 


Its  payment,  or  that  no  other  sum  had  been 
paid  thereon  than  alleged  in  the  complaint ; 
and  denied  that  $125  or  any  other  sum  was 
reasonable  as  attorney's  fees. 

For  a  separate  defense  It  is  substantially 
alleged  that  I^nce  indorsed  the  note,  which 
had  no  writing  on  the  back  thereof  except 
his  signature;  that  if  the  note  now  con- 
tains any  guaranty  or  waiver,  such  memoran- 
dum was  placed  thereon  without  hla  knowl- 
edge or  consent,  after  be  signed  the  instru- 
ment; and  that  no  demand  or  notice  of  non- 
payment had  ever  been  served  upon  him. 
For  a  further  defense  It  is  briefly  alleged  that 
the  V.  D.  Smith  Fuel  Company  executed  the 
promissory  note  mentioned;  that  to  secure 
the  payment  thereof  such  corporation  also 
executed  to  the  plaintiff  a  chattel  mortgage 
of  17  head  of  horses  and  other  property, 
particularly  describing  tt;  that  about  April 
1,  191.4,  the  mortgagor  delivered  all  such 
property  to  the  plaintiff,  which  accepted  it 
In  full  payment  and  discharge  of  the  note; 
and  that  by  reason  thereof  such  obligation 
was  fully  liquidated.  The  material  aver- 
ments ot  new  matter  In  the  answer  were  put 
in  issue  by  the  reply,  whldi  alleged  general- 
ly that  about  April  — ,  1813,  Lance  purchased 
all  the  personal  property  described  in  his 
answer,  and  thereupon,  tor  a  valuable  con- 
siQeration,  executed  to  the  plaintiff  a  second 
chatty  mortgage  thereof,  to  secure  the  pay- 
ment of  the  fuel  company's  promissory  note, 
referred  to  In  the  complaint ;  that  the  latter 
mortgage  contained  a  clause,  which  provided 
that  if  any  attempt  was  made  to  sell  such 
property,  or  if  It  should  be  attached  or  levied 
upon  under  any  claim  or  demand,  the  note 
should  Immediately  become  due  and  payable, 
and  thereupon  the  plaintiff  was  empowered  to 
sell  the  'Property,  or  any  pert  thereof,  to  sat- 
isfy such  note;  that  about  December  — , 
1013,  the  plaintiff  learned  that  the  hqraes 
so  mortgaged  were  advertised  for  sale  to 
satisfy  a  claim  of  $101.05  for  their  care,  and 
that  another  like  claim  of  $42  was  made, 
and  such  stock  was  liable  to  be  sold  for  the 
payment  thereof,  and  In  order  to  secure  the 
release  of  the  horses  the  plaintiff  was  com- 
pelled to  pay  the  respective  sums  demanded, 
and  also  to  expend  the  further  sum  of  $57 
in  caring  for  such  animals,  whereupon  the 
plaintiff  foreclosed  its  mortgage,  realizing 
from  a  sale  of  the  personal  property,  after 
deducting  audi  payments,  and  the  coats  and 
expaises  which  were  Incurred,  flfiOO,  whicb 
was  indorsed  on  the  promissory  note,  there- 
by leaving  $1,170,  with  interest  thereon  at 
the  rate  ot  10  per  cent,  per  annum  from  Oc- 
tober 11.  1014,  no  part  of  whidi  has  berai 
paid.  The  cause  was  tried  and  a  verdict 
returned  for  the  amount  of  the  promiaaory 
note  as  douanded,  and  $100  as  attrame^s 
fees,  and  from  the  Judgmoit  rraidered  there- 
on the  defendant  Lance  appeals. 
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G.  B.  Hamaker,  of  Portland,  for  appel- 
lant. W.  S.  Hufford,  of  Portland,  for  re- 
apondtait 

MOOBE.  3.  (after  stating  tbe  facts  as 
above.)  A  witness  for  tbe  plaintiff  baving 
identified  tbe  iwomisswy  note  referred  to, 
tbe  ara>ellanf  s  counsel  objected  to  tbe  giving 
of  any  farther  testimony  on  tbe  grounds 
tbat  tbe  complaint  did  not  state  facts  suffi- 
Gfent  to  constitute  a  cause  of  8ctl<m,  because 
no  mention  was  made  in  tbe  Initiatory  plead- 
ing of  any^  deficiency  in  respect  to  an  appllca- 
tioD  Of  Uie  proceeds  of  tbe  mortgaged  prop- 
erty to  tbe  debt  tbereby  secured,  and  tbat 
tbe  r^ly  constitutes  a  d^rture.  In  support 
ot  tbe  l^al  principle  involved  reliance  is 
bad  upon  tbe  case  of  Rein  v.  Callaway,  7 
Idabo,  634,  65  Pae.  63,  wbere  it  was  held 
tbat  if  a  mortgagee  seized  the  mortgaged 
peTS<mal  property  and  sold  It  at  private  sale 
under  a  stlpulatlcm  in  the  mortgage  authoriz- 
ing him  to  do  so,  he  could  not  maintain  an 
action  on  tbe  note  for  tbe  remainder  due  on 
tbe  mortgage  debt.  In  de<Ading  tbat  case 
Ur.  Justice  SnlllTan,  speaking  for  the  court, 
says: 

"In  this  state,  as  in  tbe  state  of  California, 
the  mortgaged  property  becomes  tbe  primary 
security,  and  the  personal  obligation  of  the 
mortgagor  a  secondary  one.  The  mortgagor, 
under  our  statutes,  is  personally  liable  only 
after  foreclosure,  and  then  only  for  the  bal- 
aoce  sbowQ  to  be  due  by  the  return  of  the  ahet^ 
iff,  nnless  it  is  made  to  appear  that  the  property 
has  been  destroyed  or  otherwise  become  value- 
less without  the  fault  of  the  mortgagee." 

Further  In  tbe  opinion  it  Is  observed : 
"A  mortgagee  cannot  waive  his  securl^  and 
Boe  upon  Uie  debt" 

Our  statute,  regulating  tbe  foreclosure  of 
chattel  mortgages,  reads: 

"Whenever  in  any  mortgage  of  goods  and 
chattels  the  parties  to  such  mortgage  shall  hare 
provided  the  manner  in  which  such  mortgage 
may  be  foreclosed,  sach  mortgage,  upon  breach 
of  the  conditions  thereof,  may  he  foreclosed  in 
the  manner  therein  provided,  and  not  other- 
wise; and  if  in  any  such  mortgage  the  manner 
in  which  the  same  may  he  foreclosed  shall  not 
be  provided,  then  upon  breach  of  tbe  conditions 
thereof,  in  case  tbe  consideration  of  such  mort- 
gage shall  not  exceed  the  sum  of  $500.  the  same 
may  be  foreclosed,  and  the  mortgaged  property 
sold  by  the  sheriff  or  any  constable  of  the  coun- 
in  which  such  mortgage  has  been  filed,  upon 
e  written  request  of  the  mortgagee,  his  agent, 
or  attorney,  upon  such  notice,  and  in  the  man- 
ner provided  by  law  for  the  sale  of  personal 
property  apon  execution ;  and  if  the  considera- 
titm  of  Bueb  mortgage  shall  exceed  the  sum  of 
$500.  tbe  same  may  be  foreclosed  by  an  action 
at  law  in  tbe  circuit  court  of  tbe  county  In 
which  such  mor^ge  may  have  been  filed." 
U  0.  U  S  7411, 

There  were  received  In  evidence  at  the 
trial  the  <MrIginal  chattel  mortgages  executed 
to  the  iilalntlft  by  tbe  V.  D.  Smith  Fuel  Com- 
puy.  Angnat  1,  1912,  by  V.  D.  Smith,  Its 
pieddent,  and  the  defendant  F.  A  Lance  as 
Its  secretary,  to  secore  the  paymoit  of  the 
pnRDl8B(«3r  note  fen:  92,400,  and  by  the  de- 
fendants Charles  Weeks  and  H.  Massroan 


May  8,  1913.  for  the  same  purpose.  These 
mortgages  contain  a  clause,  which  so  fftr  as 
Important  herein  reads: 

"To  have  and  to  hold  the  said  goods  and 
chattels  unto  the  said  party  of  the  second  part, 
(plaintiff  herein)  or  its  assigns  forever.  Pro- 
dded, nevertheless,  and  these  presents  are  on 
the  express  condition,  that  if  tbe  said  party 
of  the  first  part  [the  mortgagor  in  the  first  mort- 
gage and  the  mortgagors  in  the  second]  or  its 
assigns,  shall  well  and  truly  pay  unto  tbe  said 
party  of  the  second  part,  or  its  assigns,  tbe 
sum  (rf  twen^-four  hundred  dollars,  and  In- 
terest thereon  at  the  rate  of  ten  per  cent  per 
annum,  in  accordance  witb  tbe  terms  of  a  cer? 
tain  promissory  note,  of  which  the  following 
is  substantially  a  copy  [setting  forth  a  dupli- 
cate of  the  negotiable  instrument],  then  these 
presents  shall  be  void.  But  in  case  default 
shall  be  made  in  the  payment  of  the  principal 
sum  or  interest,  *  •  *  or  if  any  claims, 
charges  or  demands  which  can  be  made  prior 
liens  to  this  mortgage  upon  said  property,  are 
not  paid  or  discharged  at  maturity,  or  if  said 
property  is  attached  or  levied  upon,  taken  pos- 
session of,  or  detained  by  any  person  other 
than  the  mortgagee,  for  any  cause,  or  is  re- 
moved or  attempted  to  be  removed  by  any 
one  from  the  aforesaid  premiaos  or  be  sold, 
transferred  or  assigned  or  attempted  to  be  sold, 
transferred  or  assigned,  then  said  promissory 
note  shall,  at  once,  become  dne  and  payable, 
and  it  shall  and  may  be  lawful  for,  and  the 
said  party  of  tbe  first  part  does  hereby  author- 
ize and  empower  tbe  party  of  the  second  part 
or  his  assigns  with  the  aid  and  assistance  of 
any  person  or  persons,  to  enter  tbe  aforesaid 
premises  and  snch  other  place  or  places  as  tbe 
goods  and  chattels  are,  or  may  be  placed,  and 
take  or  carry  away  tlie  said  goods  and  chat- 
tels, and  sell  or  dispose  of  the  same  at  private 
sale  witb  or  without  notice  to  the  mortgagor, 
or  may  sdl  the  same  at  public  auction  upon 
giving  one  week's  notice  of  the  said  sale  in' 
a  newspaper  of  general  circulation  published 
in  aaid  county  [Multnomah]  and  state,  and  out 
of  the  money  arising  therefrom,  to  retain  and 
pay  the  said  sum  above  mentioned,  and  interest 
as  aforesaid,  end  all  charges  touching  the  some, 
and  reasonable  counsel  fees,  •  •  •  render- 
ing the  overplus,  if  any,  unto  the  said  party  of 
the  first  part" 

Upon  a  breach  of  either  of  these  conditions, 
the  plaintiff,  under  the  provisions  of  tbe  stat- 
ute hereinbefore  quoted,  was  empowered  and 
legally  authorized  to  take  possession  of  tbe 
mortgaged  property  and  to  sell  sofflclent 
thereof  to  pay  tbe  mortgage  debt,  or,  if  as  in 
this  instance  tbe  property  was  Inadequate 
for  that  purpose,  to  sell  the  entire  chattels, 
and  from  tbe  proceeds  arising  therefrom  to 
pay  tbe  costs  and  expenses  incident  to  the 
sale,  and  to  indorse  the  remainder  upon  tiie 
promissory  npte.  A  t«t-wrlter  discussing 
this  subject  remarks: 

"A  sale  under  a  power  contained  in  tbe  mort- 
gage, and  purchase  by  the  mortgagee  of  the 
mortgaged  property,  without  a  resort  to  court, 
does  not  bar  the  mortgagee's  right  to  look  to 
the  mortgagor  or  other  securities  for  a  deficien- 
cy, and  is  not  an  extinguishment  of  tiie  debt" 
Cobbey.  Chat  Mort  {  988. 

To  the  same  effect,  see,  also.  Griffin  and 
Curtis,  Chat.  Mort  p.  160.  Another  author 
observes : 

"In  some  jurisdictions,  by  statute,  there  can 
be  but  one  action  to  recover  a  debt  secured 
by  a  chattel  mOTtgage ;  and  it  is  bdd  tbat  the 
mortgagee  cannot  waive  tbe  security  and  sue 
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for  tlie  debt,  but  mnst  bring  bis  action  of  fore- 
closure."  11  0.  J.  746,  note  20. 

In  support  of  the  text,  decisions  are  cited 
from  the  Supreme  Courts  of  California, 
Idaho,  and  Montana.  The  statute  thus  re- 
ferred to  was  first  enacted  by  the  legislative 
assembly  of  California  and  subsequently 
adopted  by  the  lawmaking  bodies  of  the  oth- 
er states.   The  enactmeDt  reads : 

"There  shall  Be  but  one  action  for  the  recov- 
ery of  any  debt,  or  the  enforcement  of  any 
rights,  secured  by  mortgage  upon  real  estate  or 
personal  property,  whidi  action  shall  be  in  ac- 
cordance with  the  provirions  <riC  this  chapter" 

—referring  to  the  part  of  the  Code  contain- 
ing such  statute.  I^argey  v.  Chapman,  18 
Mont.  563,  46  Pac.  808;  Eein  v.  Callaway,  7 
Idaho,  634,  65  Paa  63.  From  the  care  exer- 
cised by  the  editors  of  Corpus  Juris  to  collat- 
ing In  notes  lists  of  cases  sustaining  every 
legal  principle  set  forth  in  the  text,  It  is 
fair  to  infer  that  if  the  statute  mentioned 
had  been  adopted  in  any  other  state,  refer- 
ence to  decisions  upon  the  subject  would 
bave  been  made  Ln  that  great  work,  whi<^  is 
su(^  a  'Valuable  contribution  to  universal 
law. 

[1]  Whether  or  not  auch  enactment  has 
been  adopted  in  any  other  state  is  unimpor- 
tant, for  our  statute  does  not  contain  such 
a  provision.  In  Page  v.  Ford,  65  Or.  4fi0, 
131  Paa  1013,  46  U  K.  A.  (N.  S.)  247,  Ann. 
Cas.  1915A,  1048,  it  was  ruled  that  the  hold- 
er of  a  real  estate  mortgage  might  legally 
waive  hia  lien  and  maintain  an  action  at 
law  upon  the  promissory  note,  which  formed 
the  basis  of  the  security  and  obtain  a  person- 
al judgment  against  the  mortgagor.  The 
conclusion  thus  reached  shows  that  the  rule 
prevailing  In  California,  Idaho,  and  Montana 
Is  not  coutroUlng  in  Oregon.  Our  statute, 
regulating  the  foreclosure  of  chattel  mort- 
gages, does  not  contain  a  clause  which  is 
found  in  the  laws  of  the  states  naentloned. 
When,  therefore,  a  chattel  mortgage  of  prop- 
erty in  tbls  state  includes  a  clause  similar 
in  import  to  that  hereinbefore  quoted,  the 
mortgugtic  may,  upon  a  breach  of  the  condi- 
tions, take  possession  of  the  hypothecated 
proi)erty,  sell  it  witbln  a  reasonable  time  in 
the  mamier  agreed  upon,  pay  the  costs  and 
expenses  necessarily  incurred,  apply  the  re- 
mainder of  the  proceeds  of  the  sale  to  the 
diminution  of  the  mortgage  debt,  which.  If 
not  fully  discharged,  entitles  him  to  main- 
tain an  action  at  law  against  the  mortgagor 
and  any  other  person  who  is  personally  lia- 
ble to  recover  the  balance  due  on  the  obliga- 
Uon. 

[2]  In  the  case  at  bar  the  cause  of  action 
set  forth  in  the  complaint  was  predicated 
upon  the  promissory  note.  The  answer  al- 
leged Inter  alia  a  sale  of  the  personal  prop- 
erty imder  an  exercise  of  power  specified  in 
the  chattel  mortgage,  thereby  permitting  the 
defendant  to  show,  if  he  could,  that  the  sale 
had  not  been  seasonably  made,  or  fairly  con- 
ducted, or  that  a  greater  sum  of  mon^  had  1 
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been  received  than  was  admitted  by  the 
plaintiff,  and  hence  the  proper  credit  was 
not  made  upon  the  promissory  note.  The 
reply  put  in  Issue  only  the  averments  of 
new  matter  In  the  answer,  and  set  forth  In 
detail  the  sums  of  money  expended  In  secur- 
ing a  release  of  the  mortgaged  property  from 
the  claims  of  lien  thereon,  the  payments 
made  in  conducting  the  sale,  and  the  remain- 
der which  was  indorsed  upon  the  promissory 
note,  and  In  doing  so  there  was  no  departure 
from  the  allegations  In  the  complaint  That 
pleading,  therefore,  stated  facts  snflBctent  to 
constitute  a  cause  of  action,  and  no  error 
was  committed  in  receiving  evidence  tending 
to  substantiate  the  averments  of  the  com- 
plaint 

[)]  A  witness  having  identified  the  prom- 
issory note  sued  on,  was  asked  by  piaintiflV 
counsel,  "What  amount.  If  any.  Is  due  upon 
this  note.  Mr.  Ashley?"  The  defendants 
counsel  objected  to  the  Inquiry  on  the  ground 
that  the  note  afforded  the  best  erldencfe.  The 
objection  was  overruled,  however,  and  an 
ezceptloD  allowied.  The  witness  then  uawwer- 
ed*  In  effect  "There  is  due  $1,170-,  with  In- 
terest at  10  per  cent  per  annum  from  Oc- 
tober U,  1^14  f  and  It  Is  contended  that  an 
error  was  thereby  committed.  Though  the 
objection  thus  made  was  well  taken,  it  Is 
Impos^ble  to  see  bow  the  defendant  was 
prejudiced  In  any  manner  by  the  answer 
whicSi  was  given!  and  for  that  reason  Uie  a» 
stgnment  Is  deemed  ImmateilaL 

[4]  The  conrt,  during  the  trial,  reiterring 
to  the  action  of  the  defendants*  conns^  In 
questioning  a  witness,  aald: 

"Why  take  up  so  much  time  with  this?  It  is 
immaterial  whether  he  told  him  or  not  It 
doesn't  make  any  difference  whether  he  told  him 
or  not" 

Upon  the  cross-examination  of  oneof  plaln- 
tifPs  witnesses,  the  court  further  said  to  de- 
fendant's counsel: 

"I  don't  want  to  Interrupt  you,  •  •  •  but 

it  seems  to  me  you  are  going  clear  outside  of 
the  direct  examination  in  this  case.  You  are 
going  into  this  and  trying  your  own  case.  There 
was  nothing  said  about  this  In  eUet  Why 
not  try  the  case  in.  an  orderly  way?" 

Exceptions  having  been  taken  to  the  lan- 
guage so  employed.  It  is  maintained  that  er^ 
Tors  were  committed  in  making  use  of  the 
remarks  thus  quoted.  The  word  "orderly," 
which  in  the  brief  of  defendants*  counsel  Is 
the  only  part  of  the  quoted  language  that 
is  seriously  challenged,  was  evidently  intend- 
ed to  call  attention  to  the  general  rule  of 
evidence  that  the  cross-examination  of  a  wit- 
ness should  be  limited  to  a  reasonable  re- 
view of  his  testimony  in  chief.  In  the  tiasty 
trial  of  causes,  attorneys  who  are  learned 
In  the  law,  sometimes  in  the  excitement  in- 
cident to  the  importance  of  the  Issues  Inrolv- 
ed,  overlook  these  elementary  principles,  and 
when  this  occurs  it  becomes  the  duty  of  the 
court  promptly  to  call  attention  to  the  de- 
parture from  the  prescribed  rule.  In  doing 
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so  In  this  Instance,  the  connsel's  knowledge 
of  the  law  was  not  challenged,  nor  his  mo- 
tive impugned,  and  hence  no  error  was  com- 
mitted in  these  particulars. 

[t]  One  of  plalnttfTs'  witnesses,  on  rebut- 
tal, was  directed: 

"Ten  the  jaiTi  Mr.  Ashley,  what  reason  there 
was,  if  any,  for  Mr.  Lance  and  Mr.  Rahskoff 
indorsing  this  cote." 

An  objection  to  the  command  made  by  de- 
fendants' counsel  was  overruled  and  an  ex- 
ertion taken,  and  it  is  maintained  that  an 
error  was  thereby  committed.  It  was  proper 
for  the  witness  to  explain  to  the  jury  the 
reasons  given  by  the  defendants  for  indorsing 
the  promissory  note  sued  upon,  and  In  doing 
BO  no  error  was  committed. 

Exceptions  were  taken  by  defendants'  coun- 
sel to  some  of  the  instructions  given,  and  to 
the  court's  refusal  to  charge  as  requested. 
Without  setting  forth  any  of  these  matters 
a  careful  examination  thereof  convinces  ns 
that  no  error  was  eoinmitted  in  any  of  these 
partlcolars.  The  judgment  should  therefore 
be  affirmed;  and  It  Is  so  ordered. 

McBBIDE,  C.  J.,  and  McCAMAMT  and 
BEAM,  JJ.,  concur. 


(gl  Or.  m) 

HILLS  T.  OAMPBBLL. 
(Supreme  Court  ot  Or^n.   March  19,  1918.) 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County;  H.  B.  McGinn,  Judge. 
On  petition  for  rehearing.  Denied. 
For  former  opinion,  see  170  Pac.  298. 

W.  E.  Richardson,  of  Portland,  and  S.  T. 
Richardson,  of  Salem  (A.  R.  Mendenhall,  of 
Portland,  on  the  brleQ,  for  appellant. 
Frank  Schl^al  and  Claude  Straban,  both  of 
Portland  (Waldamer  Seton,  of  PorUand,  on 
the  brieQ,  for  respondent. 

BENSON.  J.  Plaintiff's  petition  for  a  re- 
bearing  contains  a  renewed  and  elaborate 
discussion  of  the  evidence,  but  as  to  that 
feature  presents  nothing  which  had  not  al- 
ready received  oar '  careful  consideration, 
and  therefore  we  have  nothing  to  add  to  our 
former  opinion.  Counsel  further  urge  that 
the  case  of  Potter  Realty  Co.  v.  Breitllng, 
79  Or.  293,  155  Pac.  179,  cited  In  the  original 
(Vbilon  herein,  Is  inconsistent  with  the  hold- 
lag  of  this  court  In  Jones  v.  McGinn,  70  Or. 
236,  140  Pac  994,  MeGowan  v.  W.  V.  I.  L. 
Co.,  79  Or.  454,  155  Pac  705,  and  Jeffreys  v. 
Weekly,  81  Or.  140,  158  Pac.  522.  A  careful 
examination  of  these  cases  fails  to  sustain 
counsel's  contention.  In  each  of  these  cases 
there  was  prompt  effort  at  rescission  Imme- 
diately after  discovery  of  tiie  fraud,  while 
In  the  case  of  Potter  Realty  Company  v. 
BrdUing,  supra,  as  in  the  case  at  bar,  there 
was  lack  of  promptness  In  repndiating  the 


contract  and  acts  tnconslstent  irtfh  an  Intent 
to  disaffirm. 
The  petition  Is  doiled. 

HcBRIDB,  O.  J.,  and  BUBNB7IX  and 
HARRIS,  JJ.,  concur. 

""""  (88  Or.  120) 

CHURCHILL  V.  MEADE  et  aL 
{Supreme  Court  of  Oregon.    March  19,  1918.) 

1.  MOBTGAOES  ®=»400(1)— FOBECLOSTJRE  —  De- 

7AUI.T— Covenant— Phiok  Incuhbbanok. 
Where  a  mortgage  provided  tliat  the  mort- 
gagors should  reduce  a  prior  incumbrance,  and 
that  failure  to  i)erform  any  agreement  ehouUl 
authorize  immediate  foreclosure,  the  act  of  one 
of  the  mortgagors  in  procuring  a  receipt  from 
the  administrator  of  the  estate  which  owned  the 
prior  incumbrance,  but  paying  no  money  there- 
tor,  and  without  exhibiting  the  receipt  to  either 
the  mortgagee  or  his  assignee,  was  not  such  per- 
formance as  to  prevent  foreclosure^ 

2.  MOBTOAOES  €=>409  —  FOSECLOSUBB  —  DE- 
FAULT—COVENANT— PeIOB  iNCmtBBANCE. 

Where  mortgagors  covenanted  with  their 
mortgagee  to  pay  principal  and  interest  on  a  pri- 
at  mortgage,  in  favor  of  the  state  land  board, 
and  to  furnish  the  mortgagee  evidence  thereof, 
and  agreed  that  any  breach  should  give  the  right 
of  immediate  foreclosure,  the  indulgence  of  the 
state  land  boa^  in  not  foreclosing  does  not  avoid 
the  effect  of  their  breach  of  covenant  to  pay 
such  mortgage. 

Department  1.  Appeal  from  Circuit  Court, 
Tillamook  County ;  George  R.  Bagley,  Judge. 

Suit  by  Arthur  M.  Churchill  against  Min- 
nie A.  Meade  and  T.  B.  Meade.  From  de- 
cree for  plaintiff,  defendants  appeaL  AlDrm- 
ed,  with  modification  as  to  costs. 

This  Is  a  suit  to  foreclose  what  is  admit- 
ted to  be  a  purchase-money  mortgage,  dated 
February  10,  1915,  given  by  the  defendants 
to  the  assignor  of  plaintiff  and  securing  a 
note  of  that  date  for.  117,000  upon  land  partly 
in  Tillamook  county  and  partly  tn  Multno- 
mah connt7.  It  la  stated  in  the  mortgage 
that: 

The  realty  In  imamook  county  "is  incumber- 
ed by  a  mortgage  of  one  thousand  dollars;  said 
Meades  agree  to  pay  prindpal  and  interest 
thereon  as  provided  Uierein  and  furnish  Reals 
[original  mortgagee]  evidence  thereof." 

The  realty  in  Multnomah  county  was  In- 
cumbered by  a  mortgage  calling  for  $1,750, 
concendng  which  the  instrument  here  in- 
volved provided  that: 

"Said  mortgagors  do  hereby  agree  to  keep  up 
the  payments  of  interest  on  said  seventeen  Hun- 
dred and  fifty  dollars  and  furnish  said  mortgagee 
evidence  of  said  payments  of  interest;"  and 
"said  Meades  agree  to  reduce  said  mortgage  to 
$1,600  within  one  year  from  this  date." 

It  was  also  stipulated  therein: 

"This  indenture  is  farther  conditioned  upon 
the  faithful  observance  by  the  mortgagor  of  tbe 
foregoing  conditions." 

Lastly,  there  appears  also  the  following 
condition: 

"Now,  therefore,  if  the  said  mortgagors  shall 
pay  said  promissory  note  and  shall  fully  satis^ 
and  comply  with  the  covenants  hereinbefore  set 
forth,  Oistk  this  conveyance  shall  be  void,  but 
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otherwise  to  remain  in  fall  force  and  virtue  as  a 
mortgage  to  sccnre  the  parmeiit  of  said  protnis- 
'Bory  note  in  accordance  witli  the  terms  thereof, 
and  the  performance  of  the  covenaDts  and  agree- 
ments herein  contained;  it  being  agreed  that 
any  failure  to  make  any  of  the  payments  provid- 
ed for  in  said  note  or  this  mortgage  when  the 
same  ehall  becMne  due  or  payable,  or  to  perform 
any  agreement  herein  contained,  shall  give  to 
the  mortgagee  the  option  to  declare  the  whole 
amount  due  on  said  note,  or  unpaid  thereon  or 
on  this  mortgage,  at  once  dne  and  payable  and 
this  mortgage  by  reason  thereof  may  be  fore- 
closed at  any  time  thereafter." 

The  execution  and  delivery  of  the  note  and 
mortgage  sued  upon  are  admitted.  The  de- 
fendants deny  the  allegations  imputing  to 
them  a  breach  of  their  covenants.  They  re- 
cite the  history  of  their  original  purchase  of 
the  land  involved;  the  giving  of  a  former 
mortgage  thereon;  the  institution  by  the 
then  mortgagee  of  a  suit  to  foreclose;  the  an- 
swer setting  up  their  contention  that  they 
bad  been  Induced  to  purchase  the  realty  by 
reason  of  fraudulent  representations  concern- 
ing the  quantity  of  bottom  land  In  the  tract; 
and  th^r  compromise  and  settlement  of  that 
litigation,  the  tenus  of  which  Included  the 
giving  of  the  present  mortgage  resulting  In 
the  dismissal  of  the  suit  and  cancellation  of 
the  first  mortgage.  They  claim  that  the  mort- 
gage for  $1,000  on  the  llllamook  property  is 
one  In  favor  of  the  state  land  board,  and 
that  ndther  the  principal  nor  the  Interest 
thereof  Is  due.  They  say  they  have  reduced 
the  mortgage  on  the  Multnonmh  county  prop- 
erty to  91,600  as  they  agreed.  They  farther 
contend  Uiat  the  taxes  for  1915  were  not  yet 
due  under  the  terms  of  their  mortgage,  and 
thtue  of  1913  were  already  paid  by  Beals,  as 
stated  by  him  when  the  compromise  agree- 
ment was  entered  Into.  Hie  material  mat- 
ters in  the  answer  are  traversed  by  the  re- 
ply. The  circuit  court  heard  the  testimony 
and  entered  a  decree  foreclosing  the  mort- 
gage, and  the  defendants  appeal. 

S.  S.  Johnson,  of  Tillamook,  and  S.  C. 
Spencer,  of  Portland,  for  appellants.  H.  T. 
Botts,  of  Tillamook  (Webster  Holmes,  of  Me- 
Minnvllle,  on  the  brief),  for  respondent. 

'  BURNETT,  J.  (after  stating  the  facts  as 
above).  [1]  The  plaintiff  assigns  as  viola- 
tions of  the  mortgage  npou  which  be  bas- 
es his  right  to  foreclose  that  the  defendants 
have  neither  paid  the  mortgage  of  91,000  to 
the  state  land  board  Incumbering  the  land, 
nor  the  Interest  thereon,  nor  have  they  re- 
duced the  Multnomah  county  mortgage  to  $1,- 
COO,  and,  moreover,  they  have  not  furnished 
to  the  mortgagee  or  the  plaintiff  any  evidence 
of  doing  either  of  those  things  they  were  re- 
quired to  do.  The  third  and  fourth  assign- 
ments relate  to  the  failure  of  the  defendants 
to  pay  the  taxes  for  the  years  1913  and  1915. 
It  Is  unnecessary  to  consider  more  of  these 
assignments  than  the  first  two.  The  only 
showing  made  by  the  defendants  about  the 
reduction  of  the  Multnomah  county  mortgage 
is  in  substance  as  follows:  The  defendant 


Minnie  A.  Meade  testified  that  on  August  5, 
191C,  being  more  than  one  year  after  the  date 
of  the  mortgage  In  suit,  she  applied  to  John 
R,  Turner,  who  signed  himself  "administra- 
tor, C.  W.  Miller  Estate,"  and  procured  from 
Iitra  a  receipt  for  "$290,  Act.  Interest  due 
1915,  and  $150  principal  on  $1,750  notes." 
The  defendants  do  not  pretend  that  she  ever 
exhibited  this  receipt  to  either  the  mortgagee 
or  the  plalntlir.  Besides  this,  the  record 
shows  that  it  appeared  for  the  first  time  at 
the  triaL  Moreover,  she  testified  that  she 
did  not  pay  any  money,  nor  give  any  note 
or  check  for  the  amount  represented  in  the 
receipt  She  does  not  claim  that  either  the 
plalntifT  or  the  original  mortgagee  had  any 
knowledge  of  such  an  arrangement,  or  con- 
sented that  it  should  operate  as  a  reduction 
of  the  mortgage.  The  defendants  argue  that 
anything  which  parties  agree  to  may  be  con- 
sidered as  payments ;  but  that  principle, 
while  possibly  true  as  to  the  immediate  jar- 
tles  to  such  a  scheme,  does  not  affect  those 
concerned  in  the  preswit  litigation.  They  arc 
the  ones  who  are  Interested  in  the  observ- 
ance of  the  conditions  of  the  mortgage  under 
consideration  here.  As  against  the  plaintiff 
nothing  has  been  shown  which  would  pre- 
vent the  collection  of  the  full  amount  of  the 
Multnomah  mortgage,  for  It  is  clear  that 
nothing  was  actually  paid  thereon. 

[2]  The  mortgage  to  the  state  land  board 
was  given  to  secure  a  note  dated  September 
4, 190ti,  due  one  year  after  date,  with  interest 
at  6  per  cent,  per  annum,  payable  semiannu- 
ally on  the  1st  day  of  January  and  the  1st 
day  of  July  In  each  year  thereafter.  The 
defendants  have  paid  no  more  than  the  inter- 
est, and  they  seek  to  charge  \xpon  the  plain- 
tiff the  indulgence  of  the  state  land  board  in 
not  foreclosing  the  mortgage  so  as  to  avoid 
the  effect  of  their  covenant  to  pay  the  sajne, 
and  they  do  not  plead  that  any  new  agree- 
ment was  made  between  themselves  and  the 
plaintiff  or  the  original  mortgagee  to  that 
end.  The  note  and  mortgage  to  the  state 
land  board  are' clearly  due  according  to  their 
terms,  and  In  the  absence  of  any  further  con- 
tract between  the  present  parties  it  was  in- 
cumbent upon  the  defendants  at  once  to  pay 
that  debt  Confeiraedly  they  have  not  done 
this. 

Each  of  these  defaults  constitutes  a  breach 
of  the  covenants  of  their  mortgage,  and  by 
Its  terms  the  holder  thereof  is  entitled  to 
foreclose  the  same  for  the  full  amount  due 
upon  the  note  and  their  agreements  set  out 
therein.  These  are  the  cold  terms  of  the 
mortgage  which  they  admit  they  made,  but 
which  the  court  cannot  unmake  for  them.  A 
great  deal  of  pancor  Is  manifest  in  the  plead* 
ings,  and  a  very  large  part  of  the  testimony 
is  taken  up  In  the  rehearsal  of  the  alterca- 
tions of  the  parties,  but  all  that  cannot  affect 
the  law  of  the  case.  It  is  unnecessary  to 
consider  other  reasons  urged  In  support  ot 
the  foreclosure. 

It  is  sufficient  to  say  that  the  decree  of  tlie 
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drcnlt  court  is  affirmed  with  this  modifica- 
tion that  neither  party  shall  be  allowed  to 
recoTer  costs  or  disbursements  from  the 
other. 

McBBIDB,  a  J.,  and  BBNSON  and  HAB- 
BIS,  JJ.,  concur. 


(87  Or.  S9S) 

TORK  T.  SOUTHERN  PAC  CO.  et  al 

(Supreme  Court  of  Oregon.    March  19,  191S.) 

Master  aro  Sbbvant  ^=3280(31)— Injuries 
TO  Srrvant— Scope  of  Euplotuekt— N^- 
CESsrrT  op  Sdowino. 
Although  the  complaint  alleged  that  it  was 
the  deceased  servant'a  duty  to  help  the  train 
crew  in  making  up  a  train,  and  that  while  help' 
ing  in  switching  be  was  killed,  there  was  no  er- 
ror in  taking  case  from  jury  in  the  absence  of 
evidence  that  as  a  part  of  his  duties  he  was  re- 
quired to  board  the  movine  train  in  switching, 
in  doing  which  he  missed  toe  step  and  was  kill- 
ed, since  io  the  absence  of  such  showing  it  was 
entirely  conjectural  whether  deceased  was  en- 
gaged in  his  employment  or  in  bis  own  affairs. 

Department  2.  Ai^eat  from  Circuit  Court, 
Tillamook  County;  George  R,  Bagley,  Judge. 
On  petition  for  rehearing.  Denied. 
For  former  opinion,  see  170  Fac.  927. 

J.  C.  Simmons,  of  Portland  (S.  S.  Johnson, 
of  Tillamook,  on  the  brief),  for  appellant- 
Ben  C.  Dey,  of  Portland  (Wm.  D.  Penton  and 
Halph  E.  Moody,  both  of  Portland,  T.  B. 
Haadley,  of  Tillamook,  and  John  P.  Rellly, 
of  Portland,  on  the  brief),  for  respondents. 

MOORE,  J.  In  a  petition  for  a  rehearing 
it  is  contended  that  from  the  testimony  re- 
ceived it  might  reasonably  have  been  oon- 
clnded  that  the  deceased,  immediately  prior 
to  and  at  the  time  he  was  injured,  wqs  per- 
forming a  serrlce  and  discharging  a  duty  de- 
manded of  him  by  reason  of  his  employment, 
and,  snch  being  the  case,  an  error  was  com- 
mitted In  not  reversing  tbe  judgment  and  re- 
manding the  cause  for  a  new  trial.  AH  the 
material  allegations  of  the  complaint  respect- 
ing his  duties  and  the  negligence  charged 
will  be  set  forth.   That  pleading  states: 

"Plaintiff  alleges  that  on  or  about  the  17th 
day  of  March,  1915,  tbe  decedent,  I^wia  York, 
«a»  employed  as  a  laborer  on  the  (iLefendants' 
line  of  road,  •  •  •  with  his  duties  to  help^ 
tbe  train  crew  to  .make  up  a  train,  to  cut  out 
ears,  and  to  dump  cars,  hauling  and  transport- 
ing rocks  and  like  material  on,  along,  and  upon 
defendants'  said  road  and  roadbed,  •  •  • 
and  while  said  decedent  was  performing  the 
work,  labor,  and  duties  as  was  required  of  him, 
he  was  ordered  and  commanded  and  required  to 
assist  in  cutting  out  cars  from  the  train  in 
which  there  were  other  cars,  •  •  •  and  set- 
ting brakes  at  what  is  known  and  called  'Miami 
Rock  Quarry.*  •  •  •  And  while  thus  com- 
manded to  assist  the  said  crew  in  performing  the 
work  for  his  master,  he  was  then  and  there,  at 
and  along  tlie  said  train,  and  the  cars  thereof, 
performing  those  duties  commanded  of  him,  and 
u  was  required' of  him,  all  of  which  were  well 
known  and  within  tbe  knowledge  of  the  defend- 
ants and  each  of  tbem,  and  before  he  had  safely 
boarded  said  ears,  the  train  was  suddenly,  vio- 
lently and  recklessly  started,  and  was  put  in  mo- 
tion with  a  jerk  and  a  larch  by  the  defendants, 


their  officers,  agents,  and  employes,  and  the  said 
cars  striking  the  said  decedent  and  throwing  him 
under  the  said  train,  and  then  and  there  In- 
flicting mortal  wounda  reaulting  in  his  death. 

"Plaintiff  alleges  that  tbe  defendants  were  and 
each  of  them  was  negligent  in  the  following  par- 
ticulars: 

"First.  That  deftadants  and  each  of  them 
recklessly,  carelessly,  and  negligently  failed  and 
refused  to  provide  and  maintain  the  deceased, 
Lewis  York,  with  a  safe  and  proper  place 
along  their  railroad  and  roadbed  to  do  and 
perform  tbe  work  and  labor  he  was  commanded 
and  required  to  do.  and  did  then  and  there  fur- 
nish and  maintain  an  unsafe  and  dangerous 
place  and  places  for  the  deceased  to  perform 
said  work,  in  that  there  were  rocks,  holes,  and 
ditches  alongside  of  aaid  railroad  track  and  road- 
bed and  at  the  place  and  places  for  awitcbing 
car  and  cars  in  the  said  rock  quarry, 

"Second.  That  defendants  and  each  of  them 
recklessly,  carelessly,  and  negn^ently  started 
and  put  In  motion  the  said  train  before  the  de- 
ceased, I>ewis  York,  had  given  any  si^Dal  or 
notice  to  start  the  same,  it  being  then  and  there 
the  duty  of  tbe  defendants,  agents  and  employes 
to  not  start  tbe  said  train  until  signaled  so 
to  do  by  the  deceased,  Lewis  York. 

"Third.  That  defendants  and  each  of  tbem 
rcoldnssly,  carelessly,  and  nefrligently  started 
and  put  in  motion  said  train  before  the  deceased 
had  boarded  it  or  was  given  any  opportunity  to 
board  the  same,  and  that  die  said  train  wus  then 
and  there  started  with  a  jerk  and  lurch,  thereby 
preventing  the  said  deceased,  Lewis  York,  from 
boarding  the  said  car  or  cars  in  safety. 

"Fourth.  That  defendants  and  each  of  them 
was  careless,  reckless,  and  negligent  in  operat- 
ing and  running  said  cars  at  a  high  and  dan- 
gerous rate  of  speed  before  allowing  the  deceas- 
ed, Lewis  York,  to  hoard  the  same,  and  thereby 
preventing  the  said  Lewis  York  fpom  any  rea- 
sonable chance  he  might  have  had  to  get  on  said 
car  in  safety. 

"Fifth.  That  the  defendants  were  negligent  in 
attempting  to  perform  and  make  a  flying  switch 
at  the  place,  while  the  same  was  then  and  there 
being  done,  for  the  reason  that  there  was  a 
curve  and  a  grade  at  the  said  place,  and  that  the 
conditions  and  manner  in  performing  tbe  same 
was  unsafe  and  dangerous,  which  wns  known  or 
could  have  been  known  by  tbe  defendants  or  ei- 
ther of  them,  their  ofBccra,  agents,  and  employes, 
and  that  said  flying  switch  used  was  not  a  ne- 
cessity and  could  have  been  avoided  by  the  de- 
fendants and  each  of  them  in  carrying  oat  th^r 
said  business.** 

The  complaint,  it  will  be  seen,  does  not 
aver  that  Lewis  York  was,  when  he  was  hurt, 
or  ever  had  t>een,  employed  by  the  defendants 
'or  either  of  them  ^s  a  brakeman,  and  a  care- 
ful re-examlnatlon  of  the  entire  testimony 
falls  to  show  a  statement  by  any  witness  that 
tbe  deceased  bad  ever  performed  or  discharg- 
ed any  duty  of  that  kind. 

It  will  t>e  rememl)ered  that  the  second 
ground  of  negllgeuce  charges  that  it  was  In- 
cumleut  upon  the  defendants,  their  agents, 
etc.,  not  to  start  the  train  until  signaled  so 
to  do  by  the  deceased,  thereby  Impliedly  aver- 
ring that  he  supervised  or  controlled  in  some 
manner  the  movement  of  the  cars.  Not  a 
word  of  testimony  to  that  effect  or  tending 
in  any  manner  to  substantiate  such  allega- 
tion can  be  found  in  the  transcript. 

It  nowhere  appears  from  an  inspection  of 
the  record  before  ns  that  It  was  Incambent 
upon  the  deceased  to  board  the  train,  or  that 
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ttie  performance  of  any  doty  whatever  was 
required  of  him  In  preparing  tlie  cars  to 
make  a  flylttg  switch,  except  so  t&r  as  such 
service  might  possibly  he  Inferred  from  the 
testimony  of  George  Kmmlaut  who  stated 
upon  oath  at  the  trial  that  he  saw  Mr.  Torfe, 
Just  prior  to  the  time  of  the  accident^  re- 
leasing the  air  from  a  qrllnder  beneath  a  car 
near  the  engine. 

No  testimony  was  received  tending  to  show 
that  it  was  at  all  dangerous  for  a  person  to 
pass  over  the  decks  of  the  flat  cars  when 
they  were  in  motion,  or  that  Mr.  Hark  was  di- 
rected or  even  expected  to.  set  or  handle  the 
brakes  on  the  r«ir  or  any  other  car  of  that 
part  of  the  train. 

The  evidence  shows  that  fnnn  the  trestle 
upon  which  the  caboose  and  two  box  cars 
were  left  when  the  train  was  unconpled  to  the 
switch  was  about  400  feet,  and  from  that 
point  to  the  rock  quarry  about  600  feet  fur^ 
tber.  Wliy  Mr.  York  attempted  to  board  the 
moving  cars,  which  were  to  be  taken  only 
such  a  short  distance  and  left,  is  a  matter 
of  conjecture  so  far  as  disclosed  by  any  tes- 
timony. In  the  absence  of  such  showing  tend- 
ing to  prove  any  allegation  of  the  complaint, 
we  are  compelled  to  adhere  to  the  former 
opinion. 

The  petition  for  a  r^earlng  Is  therefore 
denied. 

McBBIDB>  C.  and  HcOAMANT,  con- 
cur. 

(88  Or.  US)  — ■ 

JOHNSON  et  al.  v.  CRAWTORD. 
(Supreme  Gonrt  of  Oregon.    Mardi  19,  191S.) 

1.  Dedication.  «3=»19(5)  —  Flatting  and 
Sale. 

When  the  owner  of  land  plats  it  end  sells 
lots  with  reference  to  the  plat,  he  thereby  dedi- 
cates the  atreeta  marked  oo  the  plat 

2.  Dedication  $s»31— PuTXiNa  and  Salb— 
"Acceptance.'' 

.Where  the  owner  of  land  plats  it  and  seUs 
lots  with  reference  to  the  plat,  the  purchase  of 
lots  with  reference  to  the  plat  coostituteB  an 
"acceptance"  of  the  grant  made  by  the  owner 
to  the  paUic. 

[Ed.  Note^For  other  deflnitlonB,  see  Words 
and  Phrases,  First  and  Second  Series,  Acc^t< 
ance.3 

3.  HlQHWATS  ^»159(2)    —    ENJOinXNO  OB- 

8TEUCTI0N— Special  Dahaob. 
To  eojdn  the  blocking  of  a  roadway,  plain- 
tiffa  must  show  special  damage  to  themselves  as 

the  result  of  the  acts  complained  of. 

In  Banc.  Appeal  from  Clreult  Court,  Mult- 
nomah (bounty;  Robert  G.  Morrow,  Judge. 

Action  by  .  Henry  Johnson  and  others 
against  Walter  Crawford.  Prom  decree  for 
plaiDtifCs,  defendant  appeals.  Reversed,  and 
suit  disDilssed. 

This  Is  a  suit  brought  to  enjoin  defaidant 
tiom  blocking  a  strip  of  land  8  feet  wide  and 
approximately  660  feet  long  which  plaintiffs 
dalm  to  be  a  roadway.  PlatntUn^  all^  that 
they  are  owners  of  real  property  In  the  im- 


mediate vldnity  of  Ufa  rtrip  of  land  In  qnes' 
tlon,  and  that  If  defendant  blocks  the  alleged 
roadway,  they  **wlU  suffer  peculiar  and  ir- 
reparable damage  to  their  several  properties, 
in  addition  to  and  exclusive  of  that  suffered 
by  t^e  general  public.**  These  auctions 
are  denied  by  defendant  except  that  be  ad- 
raits  the  ownership  by  three  of  the  plaintiffs 
of  lands  in  the  vicinity.  It  Is  alleged  and 
admitted  by  the  pleadings  that  In  1882  Van 
B.  De  Lashmutt  and  Harrison  B.  Oatman 
acquired  a  large  tract  of  land  inelndlng  the 
strip  in  diepote.  In  1885  they  conveyed  10 
acres  of  this  land  to  Battle  Murtha,  from 
whom  defendant  deralgns  title.  The  grant 
was  quallded  by  the  following  language  con- 
tained in  the  deed: 

"Reserving  a  strip  of  land  off  from  the  west 
side  thirty  (30)  feet  in  width,  which  is  dedi- 
cated for  a  public  roadway." 

The  Murtha  title  passed  through  mesne 
conveyances  to  defendant,  each  deed  contain- 
ing the  language  alrave  quoted.  The  property 
In  dispute  is  the  westerly  9  feet  of  the  strip 
30  feet  wide  mentioned  in  all  these,  deeds. 
In  1889  De  Lashmutt  and  Oatman  platted  the 
property  adjoining  the  defendant's  tract  on 
the  west,  and  dedicated  a  street  20  teet  wide 
on  the  east  of  the  plat  as  Van  Ness  avenue. 
While  defendant  does  not  admit  it,  the  evi- 
dence shows  that  this  street  encroaches  9 
feet  on  the  strip  reserved  at  the  west  end  of 
defendant's  land.  Plaintiffs  claim  to  be  own- 
ers of  portions  of  the  tract  platted  in  18S8. 
They  allege  that  the  use  of  the  strip  is  neces- 
sary as  a  means  of  access  to  the  county 
road,  aud  that  It  Is  constantly  used  as  a  road- 
way. Defendant  disputes  these  claims  and 
asserts  title  by  adverse  possession.  Defend- 
ant's immediate  predecessor  in  interest  was 
Blanch  McN.  Moore.  In  IOCS  she  brought  an 
action  of  trespass  against  three  of  these 
plaintiffs  and  against  other  parties,  charging 
that  they  had  destroyed  her  fence  on  the 
strip  80  feet  wide  on  the  west  side  of  her 
property.  This  litigation  reached  this  court, 
and  was  disposed  of  by  Mr.  Justice  Burnett 
in  an  opinion  in  Moore  v.  Fowler,  68  Or.  292^ 
114  Pac.  472.  In  the  instant  case  the  lower 
court  enjoined  defendant  from  erecting  and 
maintaining  a  fence  on  the  tract  In  dispute, 
and  adjudged  that  tills  tract  ]a  a  public  high- 
way.  Defendant  appeals. 

E.  B.  Dufur,  of  Portland,  i!or  appellant. 
Beach,  Simon  ft  Nelson,  of  Portland  for  re- 
spondents. 

McCAMA14T,  J.  (after  stathig  the  facts  as 
above).  [1,2]  When  the  own^  of  land  plats 
it  and  sells  lots  wltA  reference  to  the  plat, 
he  thereby  dedicates  the  streets  marlted  on 
the  plat.  Carter  v.  Portland,  4  Or.  339,  345  ; 
Spencer  v.  Peterson,  41  Or.  ^7.  2S9,  68  PaiL 
S19,  1108 ;  Christian  v.  Dogene.  49  Or.  ITO, 
172,  89  Pac.  419;  Sllverton  v.  Brown,  63  Op. 
418,  424,  128  Pac.  45;  Nicholas  v.  Title  & 
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Trust  Company,  79  Or.  226,  24(T,  154  Pac.  391, 
Ann.  Gas.  1917A,  1149.  In  such  case  the 
purchase  of  lots  with  reference  to  the  plat 
constitutes  an  acceptance  of  the  grant  made 
by  the  owner  to  the  pnbllc.  Christian  t.  En- 
gene,  49  Or.  170,  173,  89  Pac  419. 

Such  of  the  plaintiffs  as  are  admlttecl  to 
own  land  in  the  platted  tract  west  of  de- 
fendant's property  are  entitled  to  use  the 
streets  dedicated  by  De  Lashmntt  end  Oat- 
man  when  they  recorded  the  plat.  But  these 
parties  conid  not  dedicate  what  they  did  not 
own.  The  strip  of  land  in  (Hspnte  was  not 
owned  by  De  Lashmntt  and  Oatman  in  1889 
when  they  recorded  this  plat  They  had 
parted  with  title  to  it  when  they  conveyed 
the  ten-acre  tract  to  Hattle  Mnrtha  In  1885. 

Tbe  only  ground  on  which  the  strip  In  con- 
troversy can  be  held  to  be  a  roadway  is  the 
reserratlon  above  quoted,  which  Is  found  In 
the  deeds  to  Hattle  Murtha  and  her  succes- 
sors In  interest.  It  was  held  by  Mr.  Justice 
Bnmett  in  Moore  v.  Fowler,  68  Or.  292,  207, 
114  Pac.  472.  474,  that: 

"The  reservation  In  the  deed  as  above  quoted 
amoantfl  only  to  an  offer  on  the  part  of  the  gran- 
tor to  dedicate  the  roadway  to  Dablic  usm,  and 
Uiere  can  be  no  dadlcatloD  nnder  sudi  circnm- 
ibBBces  until  the  same  is  accepted  by  the 
coonty." 

It  aiq;>ears  afflrmatlTely  In  this  case  that 
there  has  been  no  mcb  acceptance; 

[8]  Then  Is  another  reason  why  plaintiffs 
have  folled^to  make  ont  a  case.  They  are 
Dot  entitled  to  enjoin  the  acts  of  defendant 
In  bloCldng  the  alleged  roadway  without 
showing  special  damage  to  plaintiffs  as  the 
result  of  the  acts  complained  ot  They  al- 
BDcb  Q>ecl8l  damage,  but  this  allegation 
Is  denied,  and  they  have  furnished  no  evi- 
dence to  maintain  their  contention  on  this 
Iwue.  The  pleadings  admit  that  three  of  the 
plalntifrs  own  property  In  the  vicinity,  but  It 
does  not  appe&T  that  they  have  occasiim  to 
travel  the  alleged  road. 

It  follows  that  the  decree  of  the  lower 
conrt  18  reversed,  and  a  decree  will  be  enter- 
ed here,  dismissing  the  suit 


(S9  Or.  300) 

PEENBT  4  BREMER  CO.  v.  STONE. 
(Sapreme  Court  of  Oregon.    March  19,  1918.) 

1.  Sales  ®='262— Breach  or  Wabbantt— Re- 
liance AND  InDUCEUENT. 

In  action  (or  breach  of  warranty,  plaintiff 
must  show  that  the  warranty  was  reued  on  and 
that  it  wfls  an  operative  cause,  although  it  need 
not  have  been  the  sole  inducement 

2.  Sales  €=>434  —  PLEAniHO  —  Bbeach  or 
Wabbantt. 

In  acttoD  for  lireach  of  warranty  of  ,iper- 
■onal  property,  the  purchaser  must  allege  he  re- 
lied upon  the  warranty  and  was  thereby  de- 
ceived. 

8.  Sales  €=>287(3)— Rescission— Bbsaoh  or 
Wabrantt — Retdbn  of.  Pbopebtt. 
The  purchaser  of  a  machine  may  rescind  the 
contract  and  return  the  machine  witbin  a  rea- 
'  sonable  time  after  delivery,  if  it  Is  not  as  war- 
ranted. 


4.  Sales  «=942(l— GonnAora— RmDzn  or 

PUBCHASBB. 

Goterally,  in  a  contract  of  aakb  In  the  ■!>• 

senoe  of  langnage  evidencing  an  intention  to 
make  a  eiven  remedy,  such  as  a  right  given  to 
the  purchaser  to  retain  without  charge  the  ar- 
ticle, if  not  as  warranted,  ezdusive  of  all  othws, 
such  remedy  will  be  deemed  camnlative  and  per- 
missive rather  than  exclusive  and  mandatory. 
6.  Sales  ^=s>426  —  Wabbantt— Rbuedies  of 
pubchabeb. 
A  purchaser's  right  to  proceed  on  the  war- 
ranty in  hia  sale  contract  was  not  destroyed  by 
the  seller's  agreement  that  if  the  property  sold 
were  not  as  warranted  the  purchaser  could  keep 
it  without  paying  for  it,  especially  when  the 
purchaser  waived  any  right  arising  out  of  the 
promise  not  to  charge  and  sued  on  the  warranty. 

6.  Sales  ^=>442(1)— Bbeach  of  Wabbantt— 
Dauaoks. 

When  the  seller  of  personal  property  has 
breached  his  express  warranty  to  furnish  an  ar- 
ticle of  a  specifiei)  kind,  quality,  or  condition, 
he  is  liable,  as  in  the  cage  of  any  other  kind  of 
a  contract,  for  both  general  and  special  dam- 
ages. 

7.  Saucs  *=»288(2>— Bbea'oh  of  Wabbantt— 
ErFECT  of  Acceptance. 

Acceptance  of  property  sold  does  not  of  it- 
self preclude  the  buyer  from  recovering  damages 
for  breach  of  warranty. 

8.  Daicaoes  <»=>62(4)— Bbbach  or  Wabbantt 
— Rbduqtion  of  Dahaqes. 

In  case  of  breach  of  warranty  In  a  contract 
of  sale,  the  buyer  owes  an  active  duty  to  exer- 
cise ordinary  care  to  keep  the  damages  as  low 
as  possible. 

9.  Sales  «=s>442(e,  7)— Bbuoh  or  Wabbantt 
—Da  maoes — Ex  pe  xses. 

If  buyer  of  a  machine  was  obliged,  because 
the  machine  bought  did  not  work,  to  rent  anoth- 
er machine  to  prevent  loss  to  himself,  he  was 
entitJed  to  reimbursement  from  the  seller  to  the 
extent  such  expense  was  extra  in  character  ami 
reasonable  in  amount 

10.  Sales  ^=>442(5)  ~  Bbeach  of  Wabbantt 
—Anticipated  Pbofits. 

The  theory  of  the  Jaw  being  to  award  com- 
pensation for  gains  prevented  and  losses  'sns- 
tained.  and  anticipated  profits  not  being  nonre- 
coverable  merely  because  they  are  such,  if  it 
is  reasonably  certain  that  the  breach  of  a  con- 
tract has  deprived  the  complaining  party  of  a 
profit  which  was  contemplated  or  can  reasonably 
be  presumed  to  have  been  contemplated  by  the 
parties  at  the  time  the  contract  was  made,  then 
the  party  committing  the  breach  la  liable  for 
the  loss  of  the  profit 

11.  Sales  ®=>437/2)— Bbbaoh  or  Wabbantt 
—Special  Damages. 

In  order  to  recover  special  damages  for  a 
breach  of  warranty,  the  buyer  must  allege  and 
prove  that  the  special  damages  claimed  by  him 
are  such  as  were  contemplated,  or  may  reason- 
ably Iw  said  to  have  been  contemplated,  by  the 
parties  at  the  time  they  made  the  contract 

12.  Sales  •$s>442(6>—SAK]iax.  Dauaobs— Loss 

OF  PEOFITB. 

If  at  the  time  of  sale  of  a  hoist  the  seller  did 
not  know  that  the  buyer  intended  to  use  it  in 
the  sale  of  gravel  to  the  public,  the  buyer  could 
not  recover  loss  of  profits  on  account  of  the 
seller's  breach  of  warranty  of  the  hoist  since  it 
could  not  be  said  the  parties  contemplated  such 
loss  as  a  result  of  breach. 

I>epartment  1.  Appeal  from  Circuit 
Court  Tlllamootc  County;  George  R.  Bag- 
ley,  Judge. 

Action  by  the  Feeney  &  Bremer  Company 
against  Oi  P.  Stonew    From  Judgment  for 
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defendant,  plaintiff  appeals.  Reyprsed  and 
remanded  tor  new  trial. 

The  i^lntlff  Feeney  &  Bremer  Company, 
a  corporation,  operates  a  metal  foundry 
and  '  manufactures  madilnery.  Tbe  defend- 
ant has  a  grarel  bar  and  cdnce  August  1, 
1916,  has  been  engaged  in  tbe  business  of 
selling  gravel.  Tbe  complaint  alleges  that 
between  Jiily  1,  1915,  and  January  26,  1916, 
the  plaintifT  delivered  certain  materials  and 
performed  services  for  the  defendant  of 
the  reasonable  value  of  $591,43;  that  $.^1 
bas  been  paid:  and  that  $200.43.  the  unpaid 
balance.  Is  due.  Among  tbe  Items  appear- 
ing In  tbe  Itemized  statement  attached  to 
the  complaint  Is  a  drum  hoist  valued  at 
$450.  The  controversy  between  tbe  litigants 
relates  to  tbe  hoist,  and  consequently  no 
further  notice  will  be  given  to  tbe  other 
Items  mentioned  in  the  pleadings. 

For  a  defense  the  answer  avers  that  on 
or  about  July  1,  1915,  the  defendant  was 
negotiating  with  manufacturers  for  an  elec- 
tric hoist  to  be  used  In  hoisting  gravel  Into 
bunkers,  and  that  at  the  same  time  be  was 
negotiating  with  the  Coast  Power  Company 
of  Oregon  for  electricity  with  which  to  oper- 
ate such  a  hoist;  that  while  the  defendant 
was  negotiating  the  plaintiff  approached 
the  defendant  and  requested  him  to  pur- 
chase ft  hoist  from  the  plalntlfF  and — 

"offered  and  agreed  to  construct  for  the  defend- 
ant such  a  hoist  as  defendant  required  in  his 
said  business,  and  agreed  tliat  if  the  defendant 
would  give  the  plaintiff  an  order  for  the  said 
hoist  the  plaintiff  would  construct  such  a  hoist, 
and  expressly  guaranteed  that  if  such  order 
were  given  to  plaintiff  the  hoist  which  the  plain- 
tiff would  construct  and  deliver  to  defendant 
would  be  a  hoist  which  would  stand  up  to  the 
work  and  accomplish  the  purposes  of  the  de- 
fendant in  that  behalf  in  carrying  on  his  busi- 
ness, and  that  if  said  hoist  did  not  work  plain- 
tiff would  make  the  same  do  so,  and  if  the  ma- 
chine would  not  work  that  plaintiff  would  charge 
the  defendant  nothing  therefor." 

Tbe  defendant  alleges  that: 

"In  consideration  of  the  representation  and 
guaranty  of  the  plaintiff  as  aforesaid,  the  de- 
fendant agreed  to  purchase  from  plaintiff  the 
drum  hoist  referred  to,  at  tjie  agreed  price  of 
$450,  but  in  consideration  oi  the  said  represen- 
tations, acreement,  and  warranty  of  the  plain- 
tiff in  regard  thereto  as  aforesaid." 

It  is  averred  In  tbe  answer  that  tbe  plain- 
tiff constructed  and  delivered  an  electric 
hoist,  but  that  It  was  faultily  constructed; 
"that  tbe  same  would  not  stand  the  work 
roQuired  to  be  done  thereby  by  the  defend- 
ant and  which  was  coutemplated  by  the  par- 
ties;" and  that  "the  reasonable  value  of  said 
hoist  so  furnished  was  no  more  than  the 
Bimi  of  $100,"  although  It  would  have  been 
worth  $450  if  it  had  been  built  In  full  com- 
pliance with  the  agreement 

The  defendant  also  pleads  a  counterclaim. 
He  avers  that  the  hoist  was  first  delivered 
to  him  in  July,  1915;  that  be  b^n  using 
it  on  August  1,  1915,  and,  although  tbe  "ma- 
chine frequently  gave  way,"  he  continued 
to  operate  it  ontU  August  24,  1915,  when  it 


"completely  broke  down";  that  be  ."there- 
i^K>n  requested  plaintiff  to  repair  the  same 
so  that  It  would  work  as  had  been  agreed, 
but  the  plaintiff  delayed  repairing  the  same 
until  on  or  about  the  1st  day  of  September, 
and  by  reason  of  said  d^ay  of  the  plaintiff 
the  defendant  was  compelled  to  rent  other 
equipment  in  order  to  operate  his  plant." 
Continuing,  the  defendant  alleges  "that 
plaintiff  did  thereafter  overhaul  and  put 
in  repair  the  said  hoist  and  redeliver  the 
some  to  defendant,"  but  that  It  has  never 
been  capable  of  doing  the  work  contemplat- 
ed by  the  agreement 
The  defendant  then  avers: 

"That  in  order  to  carry  on  the  defendant's 
operations,  on  account  of  tbe  failure  of  the  said 
machine  so  furnished  hy  plaintiff  to  do  the  work 

representeil  to  be  done  and  guaranteed  to  be 
done  by  said  machine,  the  defendant  has  been 
compelled  to  procure  other  machinery  to  oper- 
ate his  plant,  and  has  necessarily  expended  on 
account  thereof  tbe  following  sums:  For  rent 
of  donkey  engine,  $120;  for  labor  in  moving 
engine,  $59;  for  fuel  for  operating  donkey  en- 
gine, $124.93 ;  for  extra  labor  for  operation  ot 
donkey  engine,  $100." 

It  Is  also  alleged  that  because  "of  the  In- 
capacity of  the  said  hoist  to  properly  per- 
form" during  the  month  of  August  he  lost 
a  profit  of  50  cents  per  yard  on  500  yards 
of  gravel  which  he  could  have  sold  to  the 
Arenz  Construction  Company,  and  a  profit 
of  20  cents  per  yard  on  340  yards  of  grav- 
el which  be  could  have  sold  to  "nilamook 
county. 

There  was  a  verdict  and  Judgment  for 
the  defendant  for  $355,  and  the  plaintiff  ap- 
pealed. 

S.  S.  Johnson,  of  Tillamook  (T.  B.  Hand- 
ley,  of  Tillamook,  on  the  brle^,  for  appe- 
lant H.  T.  Botts,  ot  Tillamook,  for  re- 
spondent 

HARRIS,  J.  (after  stating  the  facts  as 
above).  Brlefiy  stated,  the  defendant  con- 
tends that  he  Is  entitled  to  have  the  price 
of  the  machine  reduced  to  $100  and  that  he 
Is  also  entitled  to  special  damages  (1)  for 
the  expense  of  the  donkey  engine;  (2)  for 
profits  wblcb  he  lost  by  reason  of  his  In- 
ability to  furnish  gravel  In  the  month  of 
August  to  the  Arenz  Construction  Company 
and  to  Tillamook  county.  Tbere  is  no 
claim  of  any  loss  of  profits  except  for  the 
month  of  August. 

Tbe  plaintiff  contends  that  the  judgment 
should  t>e  reversed  because :  (1)  The  answer 
does  not  contain  an  affirmative  allegation 
that  tbe  defendant  relied  upon  the  warranty 
pleaded  by  him;  (2)  the  warranty  is  lim- 
ited to  and  extends  no  further  than  the  stip- 
ulation that  the  "plaintiff  would  charge  the 
defendant  nothing"  if  the  hoist  did  not 
work ;  (3)  partial  failure  of  consIderatilMt 
was  the  only  defense  available  to  the  de- 
fendant; and  (4)  tbe  damages  mentioned  in 
the  counterclaim  were  not  within  the  con- 
templation of  tbe  parties  and  are  too  remote 
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and  speculatlTe  and  therefore  not  recoT- 
erable. 

[t,  t]  In  order  to  maintain  an  action  for  a 
breatA  of  warranty  It  must  be  shown  that 
the  warranty  was  relied  uiwn,  and,  although 
the  warranty  need  not  haff-e  been  the  sole  in- 
ducement, it  must  have  been  an  operative 
niDse  {35  Cyc.  376;  2  Meehem  on  Sales,  §§ 
1231,  1285),  and  therefore  in  an  action  for  a 
breach  of  warranty  the  purchaser  of  personal 
propMty  must  allege  that  he  relied  upon  the 
warranty  and  was  thereby  deceived  (Abilene 
National  Bank  v.  Nodine,  26  Or.  53,  55,  37 
Pac.  47  :  35  Cyc  450).  The  defendant  insists 
that  this  rule  of  pleading  is  satisfied  hy  the 
f<^owlng  allegation  appearing  in  the  answer: 
"In  coasideratton  of  the  representation  and 

Saraaty  of  the  plaintiff  aa  aforesaid,  the  de- 
idant  agreed  to  parcbase  from  plaintiff  the 
drum  hoist  referred  to^  at  the  agreed  price  of 
$450,  but  in  consideration  of  the  said  represen- 
tations, agreement,  and  warranty  of  the  plain- 
tiff in  regard  thereto  as  aforesaid.   •   •   • " 

It  la  intimated  in  Lincoln  v.  Ragsdale,  7 
Ind.  App.  354.  356,  31  N.  E.  581,  that  the 
quoted  all^tlon  would  be  sufficient  While 
tibe  averment  lacks  directness  and  positlve- 
ness,  nevertheless  It  might  possibly  be  ade- 
quate after  a  verdict  and  judgment,  since, 
so  far  as  the  record  discloses,  the  objection 
was  not  made  in  the  lower  court,  but  is  made 
here  fOr  the  first  time.  The  judgment  should 
be  reversed  for  other  reasons,  however,  and 
all  doubts  concerning  the  sufficiency  of  the 
pleading  may  be  removed  by  the  filing  of  an 
amended  answer. 

I3-B]  The  answer  avers  that  the  plalotiff 
"expressly  guaranteed"  that  If  the  hoist 
"would  not  stand  up  to  the  work  and  accom- 
plish the  purposes  of  the  defendant"  and 
that  If  the  hoist  did  not  work  "plaintiff 
would  make  the  same  do  so,  and  If  the  ma- 
chine would  not  work  the  plaintiff  would 
charge  the  defendant  nothing  therefor." 
The  plalotiff  argues  that  the  parties  have, 
by  the  agreement  alleged  in  the  answer,  lim- 
ited the  defendant's  remedy  for  a  breach  of 
the  warranty  to  the  right  to  decline  to  pay 
for  the  machine,  and  that  therefore  Stone  Is 
not  entitled  to  recover  damages  for  a  breach 
of  the  warranty.  If  by  the  stipulation  "the 
plaintiff  would  charge  the  defendant'  nothing 
therefor"  is  meant  that  the  defendant  could 
refuse  to  accept  the  hoist,  then  the  stlpula- 
Uoa  added  nothing  to  the  rights  of  the  de- 
fendant, since  the  law  gave  him  the  right  to 
rescind  the  contract  and  return  the  machine 
within  a  reasonable  time  after  delivery,  for 
it-  must  be  remembered  that  the  parties  con- 
tracted for  a  machine  which  was  not  yet  in 
existence  when  they  made  the  agreement. 
Stelger  v.  Fronhofer.  43  Or.  178, 183,  72  Pac. 
603;  Lena  v.  Blake,  44  Or.  560,  76  Pac  356. 

on  the  other  baud,  the  parties  Intended  to 
agree  that  the  defendant  could  keep  the  hoist 
wlthont  paying  for  It  If  It  did  not  work,  It 
omstitnted  an  additional  rather  than  an  ex- 
daslve  remedy.  Generally  speaking,  the  par- 
tlea  to  a  contract  for  the  sale  of  p^sonal 


property  have  a  right  to  agree  that  a  d^ned 
remedy  shall  be  exclusive,  but  in  the  absence 
of  language  evidencing  an  Intention  to  make 
a  given  remedy,  like  the  one  in  question 
here,  exclusive  of  all  others,  It  Is  treated  as 
cumulative  and  permissive  rather  than  ex- 
clusive and  mandatory;  and  hence  the  buyer 
Is  usually  permitted  to  avail  himself  of  the 
special  remedy,  or,  it  he  chooses,  he  may  ac- 
cept the  property  and  recover  damages  for  a 
breach  of  the  warranty.  There  is  nothing  to 
indicate  that  the  parties  intended  that  the 
right  not  to  pay  should  be  the  exclusive  rem- 
.edy.  It  is  not  necessary  to  determine  wheth- 
er Stone  could  have  returned  the  property 
and  also  recover  damages  for  a  breach  of  the 
warranty,  for  the  reason  that  be  elected  to 
keep  the  h^st,  and  as  rnled  In  Douglass  Axe 
M^.  Co.  v.  Gardner,  10  OuA.  88: 

"The  buyer  has,  if  not  a  double  remrdy,  at 
least  a  choice  of  remGiiiea,  and  may  either  re- 
turn the  propert/  within  a  reasonable  time,  or 
keep  jt  and  mamtain  an  action  for  breach  of 
the  warranty." 

The  warranty  was  not  rescinded,  violated, 
or  destroyed  by  the  stipulation  not  to  charge, 
especially  when  the  defendant  waives,  as  he 
has  done,  any  right  arising  out  of  the  prom- 
ise not  to  charge  and  sues  on  the  warranty. 
Sanford  v.  Brown  Bros.  Co.,  208  N.  Y.  90, 
101  N.  B.  797,  50  L.  R.  A.  (N.  S.)  778;  Nave 
V.  Powell,  52  Ind.  App.  406,  96  N.  B.  395; 
McGlU  V.  Hall  (Tex.  Civ.  App.)  26  S.  W.  132; 
Pltzpatrlck  v.  D.  M.  Osborne  &  Co.,  60  Minn. 
261,  62  N.  W.  861;  Aultman  M.  &  Co.  v. 
Thelrer,  34  Iowa.  272;  Gaar  S.  &  Co.  v.  Pat- 
terson, 65  Minn.  449,  68  N.  W.  69;  Obenchaln, 
V.  Roff,  29  OkL  211,  116  Pac.  782;  Battey 
V.  Lunt  M.  &  Co.,  30  R.  I.  1,  73  Atl.  353,  136 
Am.  St  Rep  926;  2  Mechem  on  Sales,  S 
ISOl;  35  Cyc  438. 

The  remaining  assignments  of  error  relate 
to  the  measure  of  damages.  The  rule  for 
measuring  damages  for  the  breach  of  a  con- 
tract Is  found  In  the  celebrated  English  case 
of  Hadley  v.  Baxendale,  9  Exch.  341,  and  In 
the  subsequent  but  equally  noted  American 
case  of  GrlfHn  v.  Colver,  16  N.  T.  489,  69 
Am.  Dec  718.  In  the  former  case  the  court 
states  the  rule  In  the  following  language: 

"Where  two  parties  have  made  a  contract 
which  one  of  them  has  broken,  the  damages 
which  the  other  party  ought  to  receive  in  re- 
spect of  such  breach  of  contract  ehould  be  such 
as  may  fairly  and  reasonably  be  considered  ei- 
ther arising  naturally,  i.  e.,  accordiag  to  the 
usual  course  of  things,  from  such  breach  of  con- 
tract itself,  or  such  as  may  reasonably  be  sup- 
posed to  have  been  in  the  contemplation  of  both 
parties,  at  the  time  they  made  the  contract,  aa 
the  probable  result  of  the  breach  of  it." 

Continuing  further,  the  reasons  are  given 
thu.s; 

"Now,  if  the  apecfal  circumstances  under 
which  the  contract  was  actually  made  were  com- 
municated by  the  plaiatifb  to  the  defendants, 
and  thus  [actually]  known  to  both  parties,  the 
damages  resulting  from  the  breach  of  such  a 
contract,  which-  they  would  reasonably  contem- 
plate, would  be  the  amount  of  Injury  which 
would  ordinarily  follow  from  a  breach  of  con- 
tract under  tJiese  special  dreumstances  so 
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known  and  ccmunimicated.  But,  on  the  other 
haDd.  if  these  special  circamstances  were  whol- 
ly unknown  to  the  party  breakiDg  the  contract, 
he,  at  the  most,  could  only  be  BupposeS  to  have 
had  in  his  contemplation  the  amount  of  injury 
which  wonld  arise  geneially,  and  in  the  great 
maltitude  of  cases  not  affected  by  any  special 
circumstancea,  from  such  a  breach  of  contract. 
For,  had  the  special  circumstances  been  known, 
the  parties  might  have  specially  provided  for 
the  breach  of  contract  by  special  terms  as  to 
the  damages  in  that  case ;  and  of  this  advan- 
tago  it  would  be  very  nnjnst  to  deprire  them." 

Although  employing  different  leBgaage,-the 
American  case  announces  tbe  same  rule,  for 
ve  find  the  doctrine  stated  thus  In  Griffin  t. 
Colver,  16  N.  Y.  489,  494,  68  Am.  Dec.  718: 

"The  broad,  general  rule  in  such  cases  la,  that 
the  party  injured  is  entitled  to  recover  all  his 
damages,  including  gains  prevented  as  well  as 
loflses  sustained ;  and  this  rale  is  subject  to  but 
two  conditions:  The  damages  must  be  such  as 
may  fairly  be  aapposed  to  have  entered  into  the 
contemplation  of  the  parties  when  they  made 
the  contract,  that  is,  must  be  such  as  might  na- 
tural^ be  expected  to  follow  Its  violatioo ;  and 
the}-  most  be  certain,  both  in  their  nature  and 
In  respect  to  the  cause  from  which  they  pro- 
ceed." 

In  2  Mechem  on  Sales,  t  1757,  the  author 

restates  the  rule  established  by  Hadley  v. 
BaxcDdale  and  Griffin  v.  Colver,  in  this  man- 
ner: 

"The  party  who  has  broken  his  contract  la 
liable  to  make  compensation  to  the  other  for 
all  such  losses  resulting  from  that  breach  as  are 
either  (I)  the  ordinary,  the  usual,  the  commonly 
to  be  eipected  consequences  of  such  a  breach  of 
such  a  contract;  or  (2)  the  peculiar  or  unusual 
consequences  of  the  breach  of  the  particular 
contract  in  question,  if,  under  the  circumstanc- 
es, it  can  fairly  be  said  ttiat  iKtth  parties  bad 
those  consequences  in  their  contemplation,  at 
the  time  the  contract  was  made,  as  a  probable 
result  of  its  breach  ;  and  if  those  unusual  conse* 
quenccB  aie  neither  uncertain  in  their  nature 
nor  remote  as  to  their  cause." 

[1-8}  When  the  seller  of  perstmal  property 
has  breached  his  express  warranty  to  fur- 
nish an  article  of  a  Bpedfled  kind,  quality,  or 
(•onditlon,  hu  is  liable,  as  in  the  case  of  any 
other  kind  of  a  contract,  for  both  general 
and  spedal  damages.  2  Mediem  on  Sales,  S8 
1817,  1821;  35  Cyc.  451,  466;  30  Am.  &  Eng. 
Bncy.  Law  .(2d  Ed.)  209,  214.  The  accept- 
ance of  the  pnverty  does  not  of  itself  pre- 
clude the  buyer  from  recovering  damages. 
Cassldy  v.  Le  Pevre,  45  N.  Y.  562.  As  In 
other  contracts,  the  buyer  owes  an  active 
duty  to  exercise  ordinary  care  to  keep  the 
damages  as  low  as  possible.  30  Am.  &  Eng. 
Ency.  Law  (2d  Ed.)  223;  Wright  v.  Comput- 
ing Scale  Co.,  47  Wash.  107,  91  Pac.  571. 

[9]  If  the  defendant  was  obliged  to  rent 
the  donkey  em^ne  In  order  to  prevent  loss  to 
himself  then,  to  the  extent  that  such  expense 
was  extra  In  character  and  reasonable  in 
amount,  the  defendant  Is  entitled  to  r^m- 
bursement  Drake  v.  Sears.  8  Or.  210,  213 ; 
Hoskins  V.  Scott,  52  Or.  271,  279,  06  Pac. 
1112;  People's  Savings  Bank  v.  Waterloo  ft 
Cedar  rails  B.  T.  Co.,  118  Iowa,  740,  92  N. 
W.  601;  Optenberg  v.  Skelton.  109  Wis.  241, 
85  N.  W.  350;  Carroll-Porter  BoHer  ft  Tank 


Co.  V.  Columbus  Macb.  Co.,  5  0.  Gl  A.  190,  8 

U.  S.  App.  631,  55  Fed.  451. 

[10, 11]  Hie  theory  of  tbe  law  is  to  award 
compensation  for  gains  prevented  and  for 
losses  sustained.  Tbe  party  who  la  damaged 
by  the  breach  of  a^ntract  is  not  prevented 
from  recovering  anticipated  proflts  merely 
because  they  are  such.  If  It  is  reas<»iably 
certain  that  tbe  breach  of  a  contract  has  de- 
prived tbe  complaining  party  of  a  profit 
which  was  contemplated  or  can  reasonably 
be  presumed  to  have  been  contemplated  hj 
the  parties  at  the  time  the  contract  was 
made,  then  tbe  party  committing  the  breach 
Is  liable  for  the  loss  of  the  profit.  Drake  v. 
Sears,  8  Or.  214;  Hoskins  v.  Scott,  52  Or. 
271,  276,  96  Pac.  1112 ;  Fields  v.  Western  Un- 
ion Tel.  Co.,  68  Or.  209,  137  Pac  209:  Mc- 
Ginnls  V.  Studebaker,  75  Or.  519,  522.  146 
Poc  825,  147  Pac.  625,  L.  R.  A.  1916B. 
868,  Ann.  Cas.  1917B,  1190.  Tbe  rule  Is  U- 
lustrated  in  the  following  cases,  where  the 
complaining  party  was  not  permitted  to  re- 
cover proflts  claimed  to  have  been  lost  on 
account  of  a  breach  of  warranty:  Weybrlck 
T.  Harris,  31  Kan.  92,  1  Pac.  271;  Puget 
Sound  Iron  ft  Steel  Works  v.  Clemmons,  32 
Wash.  36,  72  Pac.  465;  Wright  v.  Compntlng 
Scale  Co.,  47  Wash.  107,  91  Pac.  571 ;  Blymer 
Ice  Machine  Co.  v.  McDonald,  48  La.  Ann. 
439,  449,  19  South.  459;  Moulthrop  v.  Hyett, 
105  Ala.  493.  17  South.  32,  53  Am.  St.  Rep. 
139.  The  following  are  examples  of  cases 
where  the  buyer  was  permitted  to  recover 
profits  which  he  lost  by  reason  of  the  breach 
of  the  seller's  warranty:  Crompton  ft 
Knowlea  Loom  Works  v.  Herman,  6  Ont.  L. 
Rep.  554;  Murray  Co.  v.  Putman.  61  Tex. 
Civ.  App.  517,  130  S.  W.  631;  Alamo  Mllto 
Co.  V.  Hercules  Iron  Works,  1  Tex.  Civ.  App. 
688,  22  S.  W.  1097.  Some  of  the  language 
employed  In  Alamo  Mills  Co.  v.  Hercules  Iron 
Works,  supra,  is  so  apropos  that  we  here 
quote  from  the  opinion  of  the  court: 

"Tbe  right  or  not  to  recover  profits  for  a 
breach  of  a  contract  does  not  depend  upon  an 
arbitrary  rule  to  be  adopted  hy  a  court,  but  up- 
on the  principles  that  should  control  the  right. 
The  law  does  not  condemn  profits  as  such  as  a 
measure  of  damages.  The  question  is.  Would 
the  loss  jof  profits  be  the  direct  result  of  the 
breach,  and  would  such  loss  'reasonably  be  sup- 
posed to  have  entered  into  the  contemplation  of 
the  parties  at  the  time  of  maldng  the  contract'? 
Conjectural  profits  would  not  be  allowed,  not 
for  the  reason  that  profits  are  proscribed,  but 
because  they  are  uncertain ;  if  they  become  suf- 
fidently  certain,  are  the  direct  result  of  tbe 
breach,  and  the  parties  were  in  possession  of 
such  facts  as  would  charge  them,  as  reasonably 
intelligent  men,  with  tbe  probable  consequences 
of  the  breach,  then  profits  fall  within  the  rale, 
and  may  be  recoverable  as  damages." 

In  order  to  recover  special  damages  for  a 
breach  of  warranty,  the  buyer  must  alleee 
and  prove  that  the  special  damages  daimed 
by  him  are  audi  as  were  contemplated  or 
may  reasonably  be  said  to  have  been  contenw 
plated  by  tbe  parties  at  the  time  they  made 
the  contract.  S5  Qyc;  451.  It  wlU  be  nee- 
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«B8ai7  now  to  direct  attention  to  tbe  evi- 
dence. 

The  Mil  of  exceptions  oontalns  a  narrative 
d  tbB  testlmiHiy  glTra  by  the  defendant,  and 
Instead  of  Baying  that  the  defendant  testified 
to  this  or  to  that  we  shall,  for  the  purposes 
ol  the  appeal,  given  an  affirmative  statement 
of  the  facts  on  the  asanmpttcMi  that  the  facts 
are  exactly  as  testified  to  by  the  d^ndant. 
However,  It  must  be  ondrastood  tiiat  we  do 
not  attempt  to  decide  any  question  of  ftict 
nie  plaintiff  learned  ttiat  Sttme  wished  to 
pordiase  a  hoist  to  be  used  in  raising  gravel 
Into  bunkers,  and  inquired  <tf  Stmie  "what 
the  chance  was  for  building  that  double 
drum  winch."  Tha  plaintiff  "was  warned 
how  this  winch  had  to  be  bunt,"  and  was  told 
that  "on  acconut  of  the  high  speed  of  the 
matrhlne  necessary  to  do  the  work  that  he 
[the  plaintiff]  liad  to  put  in  brtmze  brass 
bushings  in  Hie  bearings  in  order  to  do  the 
work."  The  parties  "discussed  tiiat  it  [the 
machine]  was  to  be  used  with  overhead  lines 
and  bndcet;  yard  and  a  half  bucket  was  to 
be  used."  The  plaintiff  "agreed  to  build  a 
boist  there  that  would  do— that  would  work 
perfectly— for  «4G0;"  and  "if  It  did  not  do 
the  work  he  [the  i^alntiff]  would  make  It 
do  tbe  work  or  It  would  not  cost  us  [tbe  de- 
ftodant)  anything." 

The  plaintiff  con^mcted  a  madiine;  it  was 
delivered  td  Stone  In  July,  but  he  "did  not 
start  to  use  It  until  August  1st."  The  de- 
fendant "commenced  raising  gravel,"  but  he 
"never  could  raise  over  half  a  bucket"  "The 
bolts  were  not  big  enough ;"  the  frictions 
were  made  of  green  spruce  when  they  should 
have  been  "good  oak  or  hickory";  tbe  thrust 
bearings  were  small  "where  they  should  be 
large";  Stone  asked  the  plaintiff  "time  and 
time  again  to  come  down  and  overhaul  It  and 
put  in  thrust  bearings" ;  but  the  plaintiff 
"never  did  come  down."  Finally,  on  Au- 
gust 24th'  "the  pullback  drum  froze  right  on 
tbe  shaft"  because  of  defects  In  tbe  machine. 
Stone  immediately  notified  the  plaintiff. 
Feeney  &  Bremer  Company  had  the  machine 
"down  here  In  the  shop,"  but  delayed  making 
the  necessary  repairs.  "The  Arena  Construc- 
tlcm  Company  was  on  the  county  work  and 
needed  rock  and  gravel  bad;"  the  county 
"needed  gravel  bad";  Stone  told  the  plain- 
tiff that  he  was  going  to  hire  a  donkey  en- 
gine If  the  plaintiff  did  not  repair  the  dam- 
aged hoist;  and,  finally,  on  or  about  August 
29tb  the  plaintiff  commenced  to  work  on  the 
machine.  The  plaintiff  did  not  redeliver  the 
hoist  until  June  or  July,  1916.  Stone  rented 
and  Installed  a  donkey  engine.  While  the 
record  does  not  disclose  the  exact  date.  It 
may  be  Inferred  that  the  donkey  engine  was 
ready  for  operation  possibly  on  August  30th, 
sod  Stone  continued  to  use  it  for  about -six 
weeks.  "If  the  hofst  had  worked  according 
to  contract,"  Stone  would  "not  have  been  out 
a  nlAel  on  any"  of  tbe  expense  incurred  for 
the  donk^  engine. 


"Along  about  tbe  25th  of  August"  the  road 
supervisor  came  to  Stone  and  stated  that  he 
was  going  to  build  a  certain  road  and  that 
he  would  take  gravel  from  the  defendant  at 
35  c«it8  per  yard.  The  Arenz  Construction 
Company  was  building  a  pavement  "and  the 
county  was  furnishing  the  crushed  rock" 
and  the  defendant  "was  to  put  in  the  grav- 
Tbe  defendant  "could  put  In  half  grav- 
el and  posslUy  a  little  more  If  the  county 
could  not  furnish  crushed  rode."  The  de- 
fendant "ma  getting  %1JS&  tox  the  gravel 
from  tbe  Arenz  Oonstructloa  CtHnpany"  and 
was  realizing  "about  70  cents  a  yard  profit" 
when  using  the  ^ectric  hoist,  while  the  prof- 
it was  only  60  or  66  cents  a  yard  after  the 
installation  of  the  doidEey  englua  mie  coun- 
ty road  supervisor  "came  there  on  August 
28th  and  got  8  yards";  the  donkey  engine 
was  not  yet  ready  for  us^  altbough  it  wa» 
being  instalted,  and  henee  the  defendant 
conld  not  furnish  any  more  grav^  and  he 
told  the  road  supervisor  "to  go  in  on  tbe  bar 
and  get  it,  and  th^  went  in  on  the  bar  and 
loaded  387  yards,  which  I  could  have  furnish- 
ed them  If  the  donkey  had  been  working." 

If  the  defendant  Is  entitled  to  recover  for 
a  loss  of  profits,  his  right  is  limited  to  the 
loss  of  profits  which  he  could  and  would  have 
made  on  the  deliveries  to  the  county  and 
the  Arenz  Cmstructlon  Company.  There  Is 
nothing  in  the  testimony  of  the  defendant  to 
show  that  he  lost  any  profits,  so  far  as  the 
Arenz  Constructira  Company  Is  concerned, 
between  the  1st  and  24th  of  August,  and  he 
could  not  have  lost  any  profits  during  that 
time  so  far  as  the  county  Is  concerned  be- 
cause tbe  road  supervisor  did  not  ^>eak  to 
him  about  gravel  until  August  20th,  and  the 
county  did  not  call  for  gravel  until  August 
28th.  While  the  evidence  does  not  disclose 
the  exact  date  when  the  donkey  engine  was 
ready  for  installation,  It  is  fair  to  presume 
that  It  could  have  been  o'perated  possibly  as 
early  as  August  SOth  and  probably  not  later 
than  September,  Ist.  According  to  the  testi- 
mony of  tbe  defendant  himself  the  donkey 
engine  "did  the  work  excellently  all  the  time 
we  had  It,"  and  therefore  the  fair  Inference 
Is  that  the  defendant  was  able  to  work  the 
bucket;  to  full  capacity.  It  does  not  affirm- 
atively appear  from  the  testimony  of  the 
defendant  whether  any  of  the  337  yards  of 
gravel  taken  by  the  county  was  taken  after 
the  donkey  engine  was  ready  for  operation; 
but  if  the  county  took  any  of  that  gravel  aft- 
er the  donkey  engine  was  ready  foi'  operation 
the  defendant  is  not  entitled  to  claim  a  loss 
of  proiits  on  the  gravel  so  taken.  The  same 
rule  applies  to  the  Arenz  Construction  Con:- 
pany.  The  defendant  does  not  say  affirma- 
tively that  he  did  not  deliver  any  gravel 
after  August  24th  to  tbe  Arenz  Construction 
Company.  The  defendant  cannot  claim  dam- 
ages for  alleged  lost  profits  on  gravel  de* 
llvered  to  the  Arenz  Construction  Company 
after  the  dcmkey  engine  was  installed. 
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Tlie  answer  speaks  of  a  contract  for  elec- 
tric power,  and  the  defendant  testified  about 
the  same  subject  However,  the  defendant 
did  not  say  that  be  did  In  fact  make  a  con- 
tract for  electric  power  binding  himself  to 
pay  for  electricity  whether  he  used  it  or  not 
He  cannot  charge  for  electricity  unless  he 
became  liable  for  it 

[121  If  the  defendant  lost  profits  on  ac- 
count of  the  breach  of  warranty,  then  It  may 
be  conceded  that  audi  a  loss  was  the  prox- 
imate consequence  of  the  breach  of  war- 
ranty; "nd  yet  It  Is  not  enough  for  the  com- 
plaining party  merely  to  prove  that  the  loss 
was  the  proximate  consequence  of  the 
breach,  for  he  must  also  allege  and  prove 
that  the  loss  was  within  the  contemplation 
of  the  parties,  or  that  it  can  reasonably  be 
said  to  have  been  within  the  contemplation 
of  the  parties,  at  the  time  they  made  the 
contract  for  the  hoist  It  Is  true  that  the 
evidence  shows  that  the  plaintiff  agreed  to 
build  an  electric  hoist  that  would  do  the 
work  of  running  a  yard  and  a  half  bucket 
which  was  to  be  operated  with  overhead 
lines;  but  the  evidence  does  not  suffidently 
show  that  the  plaintiff  knew  that  the  buyer 
Intended  to  use  it  in  supplying  gravel  to  the 
public.  If  the  seller  did  not  know  that  the 
buyer  Intended  to  use  the  hoist  for  the  pur- 
poses of  selling  gravel,  it  could  not  be  said 
that  the  parties  contemplated  the  loss  whliA 
the  buyer  claims  he  sustained.  Puget  Sound 
Iron  &  Steel  Works  v.  Clemmons,  32  Wash. 
36,  72  Pac.  46S.  If  the  plaintiff  knew  that 
the  defendant  intended  to  xise  the  hoist  for 
the  purpose  of  doHverlng  gravel  to  the  pub- 
lic, then  the  parties  contemplated  that  a 
breach  of  warranty  would  result  In  a  loss  to 
the  defendant  If  the  defendant  lost  profits 
on  account  of  being  unable  to  deliver  gravel 
to  the  county  and  to  the  Arenz  Construction 
Company,  the  loss  would  be  the  proximate 
consequence  of  the  breach,  and  since  the  loss 
can  reasonably  be  said  to  have  been  within 
the  contemplation  of  the  parties  at  the  time 
tb^  made  the  contract  and  the  profits  are 
not  conjectural  but  are  capable  of  being  as- 
certained, the  def^dant  is  entitled  to  com- 
pensation. Fields  V.  Western  Union  Tel. 
Ca,  68  Or.  209,  137  Pac.  200. 

A  careful  examination  of  the  record  pre- 
sented b«re  leads  us  to  the  conclusion  that 
justice  requires  a  reversal  of  the  Judgment, 
and  it  is  therefore  rardered  that  the  cause  be 
remanded  for  a  new  trial. 

McBRIUJiI.  0.  J.,  and  BURNETT  and 
BENSON,  JJ.,  concur. 


(S8  Or.  443) 

CUBTIS  et  aL  v.  TILLAMOOK  CITY. 
(Supreme  Court  of  Oregon.    March  19,  1918.) 

1.  monicipai.   cobpobations   <^514(5)  ~ 
Public  Iupbovements— Reassessment. 
While  no  reassesmnent  for  ddewalks  can 
Im  made  if  the  property  has  been  <mce  sold 


therefor  and  the  city's  claim  extlnguiabed,  there 
may  be  a  reassessment  where,  at  the  first  sale, 
the  mayor,  without  authority,  bid  in  the  prop- 
erty, since  such  tranBaction  did  not  extinguish 

the  claim. 

2.  MUHIcrpAI,     COBPOBATIONS    «=»514(!9  — 
Public  Iufroveuents— Reabsessuent. 

Where  the  city  assessed  lots  for  a  side- 
walk, and  the  mayor,  without  authority,  pur- 
chased at  the  sole  on  behalf  of  the  city,  the 
city  could  reassess  the  lands,  and  the  owners, 
who  knew  of  the  lack  of  authority  in  the  mayor, 
could  not  claim  relief  from  the  reassessment 
upon  the  ground  that  the  claim  was  extinguish- 
ed  by  the  first  assessment. 

3.  MUNICIPAI,  COBPOBATIONS  «=>  106— INITIA- 
TIVE AND  RErEBENDUlf. 

Under  Coust.  art  4,  i  la,  and  L>.  O.  L.,  { 
3480,  Hs  to  the  initiative  and  referendum  in 
cities,  it  ii*  competent  for  a  city  or  town  council 
to  provide  by  ordinance  the  scheme  for  the  ex- 
ercise of  the  initiatiTe  and  referendum  in  its 
municipal  affairs. 

4.  MunioEPAi,  Corporations  ^sslOS—Inm- 

ATIVB  AND  RErERENDUU. 
Where  the  city  council  first  passed  an  ordi- 
nance governing  the  initiative  and  referendum 
and  later  adopted  an  ordinance  amending  the 
charter,  changing  the  matter  of  procedure  in 
making  street  improvements,  which  was  immedi- 
ately approved,  and  the  council  then  provided 
for  special  election  submitting  the  charter 
amendment,  which  ordinance  was  approved  on 
the  same  day  aa  the  ordinance  changing  the 
initiative  and  referendum  procedure,  toe  adop- 
tion of  the  charter  amendment  bv  the  voters  in 
accordance  with  the  procedure  or  the  new  ordi- 
nance for  initiBtive  and  referendum  was  valid. 

6.  MUNICIPAI.  COBPOBATIONS  «a»538— Bbab- 
SEsauBNTS— Pbesuuption. 
In  a  suit  to  enjoin  the  enforcement  of  a 
reassessment,  it  will,  when  the  record  of  the 
count^  is  ^ent,  be  presumed  that  the  objec- 
tions of  the  property  owners  were  considered  by 
the  council  and  found  without  merit,  wbeu  it 
subsequently  passes  the  reassessment  ordinance, 
as  though  suc-n  objections  were  not  in  the  way. 

fl»  Municipal     Cobpobations     «=>399  — 
CuANGE  OF  Grade— Estoppel  of  Pbopebtt 
Owner.  • 
Where  property  owners  had  improved  the 
street  at  the  old  grade  and,  after  a  new  grade 
was  establiHhed.  petitioned  the  council  to  pat 
in  a  sidewalk,  tbey  could  not  complain  that  the 
sidewalk  on  the  new  grade  was  not  osefnl  1^ 
reason  of  the  greater  height  of  the  street 

Department  1.  Appeal  from  Circuit  Court, 
Tillamook  County;  George  R.  Bagley,  Judge. 

Suit  by  David  Curtis  and  others  against 
Tillamook  City.  Decree  dismissing  the  suit, 
and  plaintiffs  appeal.  Affirmed. 

Rehearing  denied  172  Pac  122. 

This  is  a  suit  against  miamook  City  to 
quiet  title  to  some  lots  in  that  town.  Thus 
culled  upon  to  assert  its  claim,  tlie  munici- 
pality set  up  certain  proceedings  it  bad  caj> 
ried  on  for  the  purpose  <^  reassessing  the 
property  f6r  the  payment  of  the  expense  of 
building  a  concrete  sidewalk  along  its  front, 
there  bavh[ig  been  a  previous  attemiH  to  col- 
lect the  diarge  for  making  the  Improv^nent. 
These  transactions  were  diallenged  by  tbe 
reply.  Tbe  case  was  beard  on  a  stipulation 
of  fticts,  and  from  a  decree  dismigsUig  the 
suit,  tbe  plaintiffs  appeal. 
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C  W.  Tftlmage,  of  TUlamook  (B.  J.  Clans- 
sen,  of  Tlllaniook,  and  William  Kfarx,  of  Cas- 
per, Wyo.,  on  the  brief),  for  appellants.  H. 
%  Bott^  0f  Tinamook,  for  re^mdent 

BURNETT,  J.  (after  stating  the  facts  as 
above).  [1,2]  The  first  contention  urged  by 
the  plalntUIs  Is  tliat  the  city  exhausted  Its 
power  over  the  property  by  the  proceedings 
under  the  first  assessment  It  is  agreed  that 
the  claim  of  the  city  for  the  expense  in  mak- 
ing the  improremrat  has  never  been  paid  by 
any  one.  It  Is  stated  that  when  the  property 
was  offered  for  sale  the  mayor  of  the  city,  al- 
though not  authorized  to  do  so  by  any  mu- 
nicipal law  then  in  existence,  attended  and 
bid  for  the  property  as  such  officer  the 
amount  of  the  assessment,  and  it  vras  struck 
off  to  him.  la  support  of  -the  doctrine  that 
a  sale  of  the  property  exhausts  the  city's 
power,  there  are  cited:  Dowell  t.  Portland, 
13  Or.  248,  10  Pac.  308;  Oaston  t.  Portland, 
48  Or.  82,  84  Pac.  1040;  Evans  t.  Sferldiaa 
Inr.  &  Trust  Co..  84  Or.  246.  163  Pac.  1165 ; 
and  West  t.  Scott-McClure  Land  Co.,  84  Or. 
296,  164  Pac.  554.  In  all  those  instances  the 
ci^  realized  its  demand  In  full  by  the  ques- 
tioned sale.  The  amount  of  Its  assessment 
was  paid  In  money  which  actually  went  into 
Its  treasury,  and  It  was  properly  held  that 
this  ended  the  city's  power.  Thenceforward 
It  had  no  demand  upon  the  property  whatey- 
er,  and  to  reassess  and  sell  again  with  a 
view  of  making  good  for  tbe  purchaser  the 
title  it  had  attempted  to  sequester  would  be 
tantamount  to  taking  the  property  of  one 
Individual  and  giving  it  to  another.  The  rea- 
son of  the  rule  thus  announced  falls  In  the 
present  juncture,  for  the  charge  for  laying 
tbe  sidewalk  remains  unpaid.  The  treasury 
of  the  city  has  never  been  enriched  to  the 
value  of  a  farthing  by  any  of  Its  attempts 
thus  ftir  to  collect  the  actual  expense  of 
putting  in  the  walk.  Even  in  Gaston  v.  Port- 
land, Mr.  Justice  Hailey.  discussing  the  ques- 
tion and  speaking  of  a  similar  provision  in 
the  charter  of  Portland,  says: 

"The  city  would  have  the  right  to  reassess 
and  sell  under  Eection  400  as  long  as  its  claim 
was  anpaid  by  sale  of  the  property  or  other- 
wist" 

We  also  find  this  ^ression  of  tlie  rule 
in  (Tugfaee  v.  Portland,  63  Or.  370,  886,  100 
Pac.  042.  M9: 

"It  is  manifest  that  the  power  of  tbe  council 
Ss  not  exhausted  by  an  abortive  attempt  to 
make  a  reassessment  but  that  it  may  continue 
to  exercise  the  granted  powers  until  it  succeeds 
in  diarging  the  property  boiefited  with  its  just 
and  proportionate  share  of  the  coat  of  making 
tbe  improvement." 

See,  also,  Phippa  v.  Medford,  81  Or.  119, 
156  Pac.  787,  158  Pac,  666.  In  such  cases  eq- 
uity disregards  matters  of  form  and  tech- 
nicalities and  bases  its  action  upon  the 
substance  of  the  controversy,  so  that  if 
In  the  present  litigation  It  bad  appeared 


that  the  dty  bad  actually  received  the 
desired  money  by  Its  former  effort  to  col- 
lect Its  assessment,  an  additional  or  sub- 
sequent attempt  to  collect  for  the  same  thing 
would  be  held  void,  because  its  power  had 
been  ^ent  entirely.  But  the  contrary  is 
made  to  appear  by  the  statement  of  the  case 
and  the  stipulation  of  facts  which  furnish 
a  reason  for  distinguishing  the  cases  mention- 
ed and  leave  the  <dty  free  to  pursue  the  prop- 
erty until  In  very  truth  its  claim  is  paid. 
This  also  constitutes  good  cause  for  laying 
out  of  the  case  the  actl<m  of  the  mayor,  un- 
authorized as  It  was,  in  bidding  for  the  dty 
at  the  sale  the  amount  of  the  assessment. 
Those  who  would  now  take  advantage  of 
it  knew  that  he  had  no  authority  for  his  ac- 
tion, and  they  cannot  claim  anything  under 
it  now. 

The  plaintiffs  argue  also  that  the  municipal 
legislation  under  which  the  improvement  was 
inaugurated  was  void.  They  reason  tlms: 
When  the  ordinance  proposing  the  amend- 
ment to  the  charter  was  approved  by  the 
mayor,  the  ordinance,  taking  the  place  of  tbe 
general  state  statute  and  prescribing  a  new 
fonnula  for  the  exercise  by  the  voters  of 
Tillamook  City  of  the  powers  mentioned,  had 
not  yet  received  the  sanction  of  that  officer. 
On  this  basis  the  plaintiffs  contend  that  its 
subsequent  approval  could  not  make  it  relate 
back  to  and  affect  the  ordinance  proposing 
to  change  the  charter,  and  that  the  latter 
measure  must  have  been  filed  and  its  final 
enactment  by  the  people  be  secured  by  an  ob- 
servance of  the  general  legislation  promul- 
gated by  tbe  Legislative  Assembly  of  the 
state.  In  default  of  which  any  proceeding 
undertaken  under  a  charter  otherwise  adopt- 
ed would  be  of  no  force  or  effect  The  ordi- 
nance respecting  the  exercise  of  these  powers 
and  the;  amendment  to  the  charter  each 
shortened  the  times  within  which  certain 
steps  in  the  respective  processes  should  be 
taken.  We  find  in  section  la  of  article  4  of 
the  state  Constitution  this  mandatory  pre- 
cept: 

"Tlie  initiative  and  referendum  powew  re- 
served to  the  people  by  this  Conatitutioo  are 
hereby  further  reserved  to  the  legal  voters  of 
every  municipality  and  district  as  to  all  local, 
special,  and  municipal  legislation,  of  every  char- 
acter, in  or  for  their  respective  municipalities 
and  districts.  The  manner  of  exercising  said 
powers  shall  be  prescribed  by  general  laws,  ex- 
cept that  cities  and  towna  may  provide  for  the 
manner  of  exercising  the  mltiative  and  refer* 
endum  powers  as  to  their  munldpal  legislation.** 

SQCtlon  3480,  L.  O.  L.,  also  lays  down  the 
procedure  on  such  subjects: 

"In  all  dties  and  towns  which  have  not  or 
may  not  provide  by  ordinance  or  charter  for  the 
manner  of  exerdsing  the  initiative  and  refer- 
endum  powers  reserved  by  tbe  Constitution  to 
the  people  thereof,  as  to  their  municipal  legt» 
lation/'  the  duties  required  of  certain  state  offi- 
cers m  state  elections  shall  be  performed  by 
designated  d^  officers.  "The  provisions  of  this 
act  shall  apply  in  every  city  and  town  in  all 
matters  concerning  the  operation  of  tbe  initia* 
tive  and  r^erendum  in  its  mnnidpal  legislation. 
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on  which  sach  dtr  or  town  has  not  made  or 
does  not  make  conflicting  provisions." 

[S,  4]  The  dear  deduction  from  these  ex- 
cerpts Is  that  It  Is  competent  for  a  city  or 
town  council  to  provide  by  ordinance  the 
scheme  for  the  exercise  of  the  Initiative  and 
referendum  in  its  municipal  afTairs.  State 
ex  rel.  v.  Kelsey,  66  Or.  70,  133  Pac.  806; 
Duncan  v.  Dryer,  71  Or.  548,  143  Pac.  644; 
State  V.  Bozortb.  84  Or.  371,  164  Pac  958; 
Colby  V.  Medford,  85  Or.  485,  167  Pac.  487. 
In  the  last  of  these  precedents  the  ordinance 
OQ  the  subject  went  into  effect  only  tlie  day 
before  the  election  at  which  the  <^rter 
amendment  was  adopted,  yet  it  was  held  In 
substance  that  the  change  In  the  organic  law 
of  the  dty  was  regularly  acc<»np1ished  under 
the  procedure  established  by  the  ordinance 
80  lately  preceding  It  The  principle  is  that 
tbe  people  of  the  state  bave  conferred  npon 
cities  and  towns  the  power  to  provide  for  the 
manner  in  which  the  municipal  voters  will 
enact  or  reject  local  legislation.  The  power 
thus  provided  Is  not  limited  to  such  voters 
themselves,  Vut  is  given  to  the  cities  and 
towns  whi(A  act  ordinarily  tlirougb  tbelr 
couiu^s  with  the  approval  of  the  mayor. 
Hence  we  hold  that  this  power  of  making 
rules  governing  this  function  is  properly 
accomplished  by  an  ordinance  controlling  In 
tbe  present  Instance  the  adoption  of  the 
charter  amendment,  which  In  turn  vitalized 
the  proceedings  subsequently  attempted  un- 
der it 

On  March  25,  1912.  tbe  dty  council  of 
'nilamoolc  adopted  Ordinance  No.  233,  provid- 
ing a  method  of  exercising  the  Initiative  and 
referendum  powers  differing  somewhat  from 
that  established  by  the  state  law  already 
quoted.  l'>>ur  days  afterward,  on  March 
29th,  the  council  adopted  Ordinance  No. 
235,  changing  the  manner  of  procedure  In 
making  street  Improvements,  leaving  out,  for 
instance,  the  condition  allowing  any  abutting 
owner  to  make  the  directed  Improvement  at 
his  private  expense  and  without  a  public  as- 
sessment. This  was  approved  by  the  mayor 
on  April  1,  1912.  The  next  In  order  was  the 
adoption  by  the  council  on  April  2,  1912, 
of  Ordinance  No.  240,  providing  for  a  special 
election,  submitting  to  the  legal  voters  said 
Ordinance  No.  235,  which  proposed  to  amend 
the  charter  as  already  stated.  This  submis- 
sion ordinance  and  Ordinance  233,  prescribing 
the  method  of  exercising  the  InlUative  and 
referendum  powers,  were  both  approved  on 
AprU  4th.  It  will  be  noted  that  the  ordi- 
nance proposing  an  amendment  to  the  charter 
was  passed  and  approved  between  the  pas- 
sage and  approval  of  Ordinance  No.  233.  It 
is  claimed  by  the  plaintiffs  that  the  new  pro- 
cedure respecting  the  initiative  and  referen- 
dum powers  could  not  affect  a  measure  which 
hpd  passed  the  council  prior  to  the  mayor's 
ratification  of  the  new  process,  and  hence 
that  any  proceeding  for  improving  a  street 
based  upon  the  charter  ammdinent  so  adopt- 1 


ed  would  be  void.  It  is  conceded  that  if 
Ordinance  No.  233  applied  to  the  transac- 
tions, tbey  are  regular,  because  the  election 
for  adopting  tbe  charter  amendment  com- 
plied with  It  In  all  respects.  It  will  be 
observed  that  the  charter  amendment  pro- 
posed by  the  council  was  of  no  effect  what- 
ever until  adopted  by  the  pe<^le  at  an 
election  to  be  held  thereafter.  Ordinance 
240  was  designed  to  gather  up  all  measures 
awaiting  the  action  of  the  people  and  submit 
them  to  the  electorate  at  an  election  to  bo 
held  under  the  new  procedure,  whldi,  as  be- 
fore stated,  came  into  effect  simultaneously 
with  that  enactment  It  was  not  necessary 
that  the  manner  of  exercising  the  Initiative 
and  referendum  should  be  made  the  subject 
of  a  charter  amendment,  because  the  general 
law  shows  that  an  ordinance  would  be  suffi- 
cient for  that  purpose.  At  least  that  Is  the 
plain  Intendment  of  tbe  statute  on  that  sub- 
ject When  the  question  of  amending  tbe 
charter,  therefore,  was  presented  to  the  peo- 
ple, tbe  manner  of  adc^tlng  it  was  governed 
by  the  dty  law  then  in  force,  the  terms  of 
which,  it  is  conceded,  wctc  regularly  observ- 
ed. It  fallows  that  the  new  charter  amend- 
ment was  regularly  adopted  and  In  force 
when  the  plaintiffs  themselves  petitioned  for 
the  installation  of  the  improvement. 

[B]  They  also  assail  the  im>cedure  ot  tbe 
council  In  passing  upon  objections  to  the  re- 
assessment, dalmlng  that  the  record  ot  tSi&t 
body  does  not  show  that  it  heard  testimony 
or  passed  In  detail  npon  eadi  of  -  the  excep- 
tlons  invfdviiv  matters  (tf  ftict  In  support 
of  their  contentlfHi  they  refer  to  Busies  t. 
Portland,  supra,  Applegate  v,  Portland,  63 
Or.  652.  09  Pac.  880,  and  Bocbftld  v.  Fort- 
land,  72  Or.  190,  Iti  Pac.  824.  These  were 
all  direct  attacks  upon  the  proceedings  ot 
the  munidpal  coundl  by  means  of  writs  ot 
review.  In  Hughes  v.  Portland,  Hr.  Justice 
Robert  S.  Bean,  in  snmmarialng  tbe  {nlnd- 
ples  governing  cases  rdatii^  to  munidpal 
assessments,  says,  among  atbee  things: 

"In  a  anit  to  enjoin  the  enforcement  of  a  re- 
assessment, it  will,  when  the  record  of  the 
council  is  silent,  be  presumed  that  tbe  objectiona 
of  the  property  owners  were  considered  by  tbe 
council  and  found  without  merit  when  it  sub- 
sequently passes  the  reassessment  ordinance,  as 
though  such  objections  were  not  in  the  way.** 

That  precept  was  held  not  to  be  applica- 
ble In  that  case  because  the  proceeding  was 
a  writ  of  review  constituting  a  direct  at- 
tack on  the  doings  of  the  munidpallty.  It 
does  govern,  however.  In  tbe  present  case; 
It  being  a  collateral  attack  upon  tbe  proceed- 
ings In  question. 

[S]  CTonslderable  stress  is  laid  upon  the. 
fact,  averred  by  the  plaintiffs,  that  they  had 
Improved  the  street  in  front  of  their  holdings 
only  the  year  before,  by  graveling  the  same 
at  a  grade  then  In  force  by  order  of  the 
council.  It  Is  admitted  that  afterwards  and 
before  tbey  petitioned  to  have  the  walk  laid 
down,  the  dty  changed  the  grade.   It  thus 


Digitized  by 


Or.) 


CARPENTER  T.  LORD 


677 


appears  that  petition  to  have  a  walk 
laid  upon  the  established  grade  must  be  held 
to  refer  to  the  new  grade.  They  complain 
that  this  is  lower  than  the  former  grade 
upon  which  the  gravel  in  the  middle  of  the 
street  was  laid,  varying  from  nothing  to  two 
feet,  with  the  result  that  where  it  Is  lower 
than  the  level  of  the  street  the  winter  rains 
bring  mad  apon  the  walk,  so  as  to  render  It 
disagreeable  to  travel  there.  Hence  they 
challenge  the  benefit  alleged  to  have  accrued 
to  their  pn^rty  on  account  of  the  installa- 
tion of  the  Improvement.  Whether  there  Is 
actual  utility  in  the  sidewalk  in  greater  or 
less  degree  Is  not  a  judicial  question  in  the 
absence  of  fraud  In  Its  establishment.  It  Is 
referable  to  the  legislative  function  of  the 
council,  with  which  we  have  nothing  to  do. 
We  cannot  give  heed  to  that  objection.  The 
place  to  urge  It  was  before  the  conndl  Itself. 

The  amended  charter  of  the  t^ty  Is  almost 
Identical  on  this  subject  with  the  charters 
of  Portland,  Medford,  and.  otlier  cities  giv- 
ing the  power  to  reassess  until  the  property 
Is  finally  charged  with  its  Just  proportion  of 
the  expense.  The  language  of  the  opinion  In 
Bugfaes  V.  Portland  here  set  down  gives  a 
sonnd  reason  for  the  validity  of  such  a  cbar^ 
ter: 

"The  general  rule,  that  all  tax  proceedings 
■hall  be  construed  in  favor  of  the  taxpayer, 
often  results  in  permitting  him  to  profit  by  the 
mere  .nonobservftDce  of  techuical  and  unimpor- 
tant matters,  and  thus  obtain  the  benefit  of  an 
improvement  to  bis  property  while  contributing 
nothing  to  its  payment,  to  uie  loss  of  either  the 
contractor  or  muoicipaHty,  or  both.  It  was  to 
cover  these  defects  and  compel  property  owners 
to  pay  their  due  proportion  of  the  cost  of  im- 
proving their  property  that  the  reassessment 
provision  was  inserted  in  the  charter,  and  it 
should  be  so  construed  as  to  effectuate  the  puiv 
pose  intended.  It  plainly  authorizes  an  assess- 
ment or  reassessment  of  property,  benefited  by 
-  a  public  improvement,  as  often  as  may  be  neces- 
sary to  compd  it  to  beer  its  just  proportion  of 
the  cost  of  such  improvement,  ^e  intention 
of  the  charter  is  that  no  technical  defects  in 
the  proceedings  for  the  improvement  of  a  street 
which  has,  in  fact,  been  improved,  to  the  benelit 
of  adjoining  property,  shall  prevent  or  stand  in 
the  way  of  the  benefited  property  paying  its  just 
portioD  of  the  costs  thereof." 

The  substantial  equity  of  the  proceedings 
before  us  is  that  the  plaintiffs  themselves  pe- 
titioned the  council  to  lay  down  the  walk  in 
front  of  their  premises,  on  what  they  knew 
was  a  new  grade,  because  the  council  had 
established  It  before  they  filed  their  petition, 
and  under  what  they  knew  was  the  actual 
wtU  of  the  people  respecting  the  amendment 
to  the  charter,  expressed  by  a  large  major- 
ity of  the  voters;  and  now  they  complain 
because  the  result  Is  not  so  desirable  as  they 
could  wish.  The  objections  they  urge  are 
not  valid  from  a  judicial  point  of  view. 
They  have  the  improvement  they  asked  for, 
and  the  city  Is  entitled  to  pursue  them  until 
there  is  paid  Into  Its  treasury,  either  the 
amount  of  money  necessary  to  pay  their  rata- 
ble pnqrartion  of  the  expense,  or  the  cash 


proceedr  ot  an  adnal  nle  at  fbe  property 

assessed. 

The  decree  of  the  drcult  court  Is  affirmed. 

McBRIDB,  G.  J.,  and  BENSON  and  HAR- 
RIS, JJ.,  concur. 

'  (8S  Or.  1») 

CARPENTER  t.  IjORD.  State  Agrat,  at  al. 

Ei  parte  CARPENTER. 
(Supreme  Court  of  Oregon.    March  19,  1918.) 

1.  Abrest  Cs'OB— State  Coubts— Wkebe  Ee»* 

FECnVE. 

A  warrant  of  arrest,  issued  by  a  state  conrt, 
is  ineGTective  beyond  the  boundaries  of  the  state. 

2.  Extradition  «=>31— Pebsons  w  Oubtodt 
— dibcbetion  of  govkbnob. 

L.  O.  I4.  I  1874,  providing  that  one  in  cus- 
tody on  a  crmiinal  charge  cannot  be  delivered 
up  to  another  state  until  legally  discharged,  Is 
mandatory,  and  the  Governor  has  no  discretion, 
in  view  of  L.  O.  L.  §  756,  making  judgments 
conclusive  as  to  the  legal  condition  01  any  iter- 
son. 

3.  EXTBADITION  ^=»31 — "IS  CdSTODT," 

A  convicted  person,  on  parole  under  a  judg- 
ment, is  "in  custody,"  within  L.  O.  L.  g  1874, 
providii^  that  one  in  custody  upon  conviction  of 
crime  cannot  be  ectradited. 

[Ed.  Note.— For  other  definitionB,  see  Words 
and  Phrases,  First  and  Second  Series,  In  Cos- 
tody.] 

4.  Pakoon  «=>8— Effect  or  PAsnoN— Neois- 
smr  FOB  Acceptance. 

The  Governor  may  pardon  an  offender;  bnt' 
it  is  ineffective,  unless  the  offender  accepts. 

McCamant  and  Moore.  JJ.,  dissenting. 

In  Banc.  Appeal  from  Circuit  Court,  Mult- 
nomah County;  John  P.  Eavanaugh,  Judge. 

Habeas  corpus  proceedings  by  Ida  Carpen- 
ter, in  behalf  of  her  husband,  E.  H.  Carpai- 
ter,  against  Frank  JLiord,  Agent  of  the  State 
of  California,  and  T.  M.  Word,  SherliT  of 
Multnomah  County.  From  a  Judgment  deny- 
ing her  prayer  for  the  discharge  of  her  bus- 
band,  and  dismissing  the  writ,  petitioner  ap- 
peals. Reversed  and  remanded,  with  direc- 
tions. 

The  plaintiff,  Ida  Carpenter,  acting  In  be- 
half of  her  husband,  E.  H.  Carpenter,  sued 
out  a  writ  of  habeas  corpus  in  the  circuit 
court  for  Multnomah  county  against  the  sher- 
iff of  that  county  and  one  Frank  Lord,  the 
latter  of  whom  avers  that  he  Is  the  agent  of 
the  state  of  CaUfomla,  commissioned  to  re* 
turn  Carpenter  to  that  state  on  extradition 
procecH.  The  defendant  sheriff  first  stated 
that  he  held  Carpenter  by  virtue  of  a  commit- 
ment from  the  municipal  court  of  the  <A.ty  at 
Portland  charging  hlnj  with  being  a  fugitive 
from  the  justice  of  the  state  of  California.  He 
aftenvards  amended  his  return  to  show  that 
he  had  delivered  the  custody  of  Cari^nter  to 
Lord  as  agent  of  the  state  of  California. 
The  latter  alleges  that  he  holds  the  prisoner 
under  an  executive  warrant  issued  by  the 
Governor  of  Oregon,  dated  November  16, 1014, 
directing  bis  arrest  and  delivery  Into  the 
custody  of  Lord  as  such  agent,  to  be  trans- 
ported to  the  state  of  Gollfomla.  He  further 
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nja  that  he  liolds  Carpenter  by  virtue  ot  a 
warrant  Issued  out  of  the  police  court  of  San 
Francisco,  CaL,  commandlDg  bis  arrest  for 
tbe  crime  of  forgery,  pending  against  him  In 
that  court.  These  returns  are  controverted 
In  material  particulars  by  the  reply  of  the  pe- 
titioner, which,  among  other  things,  avers 
that  on  November  5,  1914,  Carpenter  was 
duly  and  regularly  convicted  In  the  circuit 
court  for  Multnomah  county.  Or.,  of  the  crime 
of  obtaining  money  under  false  pretenses, 
and  that  In  pursuance  of  such  conviction  It 
was  ordered  and  adjudged  by  said  circuit 
court  as  follows: 

"That  said  defendant,  E.  H.  Carpenter,  be  im- 
prisoned In  the  Oreson  State  Penitentiary  for 
an  indeterminate  period  of  not  less  than  one 

Sear  nor  more  than  five  years.  Defendant  mak- 
>S  application  for  parole,  and  tbe  court  con- 
senting thereto:  It  is  ordered  that  said  defend- 
ant be  allowed  to  go  on  parole,  on  condition  that 
he  will  not  leave  tbe  state  of  Oregon,  and  that 
he  will  not  violate  the  laws  of  the  state  of  Ore- 
gon, or  any  state  or  municipality  in  which  he 
may  live,  and  farther  that  he  will  r^ort  by 
letter  at  least  once  a  month  to  Judge  Morrow." 

The  petitioner  further  states  that  her  hus- 
band Is  now  In  custody  In  the  state  of  Ore- 
gon upon  said  Judgment,  that  tbe  same  Is  still 
in  full  force  and  effect,  and  that  he  has  never 
been  discharged  therefrom.  The  defendant 
Lord  deifaurred  to  this  reply,  on  the  ground 
that  It  did  not  state  facts  sufficient  to  consti- 
tute a  i^efense  to  his  return.  The  demurrer 
was  sustained,  anil,  the  petitioner  having  re- 
fused to  move  or  plead  further.  It  was  order- 
ed that  her  prayer  for  the  discharge  of  Car- 
penter be  denied,  the  writ  dismissed,  and  that' 
he  be  remanded  to  the  custody  of  the  defend- 
ant Lord,  to  be  transported  to  the  state  of 
California.  The  petitioner  appealed. 

J.  J.  Fitzgerald,  of  Portland  (Logan  & 
Smith  and  J.  P.  Hanoon,  all  of  Portland,  on 
the  brief),  for  appellant.  George  Mowry,  of 
Portland  (Walter  H.  Evans,  Dist.  Atty.,  and 
Arthur  A  Murphy,  both  of  Portland,  on  the 
Ivlef),  for  re^KUidents. 

BURNETT,  J.  (after  stating  tbe  facts  as 
above).  The  scope  of  this  opinion  will  be 
limited  to  the  consideration  of  tbe  value  to  be 
given  to  the  Judgment  of  the  circuit  court 
of  Multnomah  county  convicting  and  sentenc- 
ing the  defendant  Carpenter  to  Imprisonment 
In  the  penitentiary  and  paroling  him.  It  la 
said  in  section  756,  L.  O.  L.: 

"The  effect  of  a  judgment,  decree,  or  final  or- 
der in  an  action,  suit,  or  proceeding  before  a 
court  or  a  judge  thereof  of  this  state  or  of  the 
United  States,  having  jurisdiction  to  pronounce 
the  same,  is  as  follows: 

"1.  In  case  of  a  judgment,  decree,  or  order 
against  a  specific  thing,  or  in  respect  to  the  pro- 
bate of  a  will  or  the  administration  of  tbe  es- 
tate of  a  deceased  person,  or  in  respect  to  the 
personal,  political,  or  legal  condition  or  rela- 
tion of  a  particular  person,  tbe  judgment,  de- 
cree, or  order  ia  conclusive  upon  tbe  title  to 
t^e  thing,  the  will  or  administration,  or  tbe  con- 
dition or  relation  of  the  person.  •   *  *  " 

The  following  sections  of  the  same  compila- 
tion are  also  here  set  down: 


Section  1873:  "A  person  charged  In  any  state 
or  territory  of  the  United  States  with  treason, 
felony,  or  other  crime,  who  shall  flee  from  jus- 
tice and  be  found  in  this  state,  must,  on  demand 
of  the  executive  authority  of  the  state  or  terri- 
tory from  which  he  fled,  be  delivered  up  by  the 
Governor  of  this  state,  to  be  removed  to  the 
state  or  territory  making  the  demand." 

Section  1874:  "When  the  person  demanded 
is  in  custody  in  this  state,  either  upon  a  criminal 
charge,  an  indictment  for  a  crime,  or  a  judgment 
upon  a  conviction  thereof,  he  cannot  be  delivered 
up  until  he  ia  legally  discharged  from  such  cus- 
tody; but  if  be  be  in  custody  upon  civil  pro- 
cess only,  the  governor  may  deliver  him  up  or 
not  before  the -termination  of  such  custody,  as 
he  may  deem  most  condacive  to  the  public  good." 

[1,  2]  At  the  outset,  the  warrant  Issued  by 
the  municipal  court  of  the  city  of  San  Fran- 
cisco may  be  laid  aside  without  further  con- 
sideration, because  it  Is  universally  held  that 
no  process  of  any  state  court  has  any  effect 
or  efliclency  beyond  the  boundaries  of  the 
state  under  whose  laws  It  was  issued.  It  is 
well  settled  that  there  Is  no  power  to  compel 
the  executive  of  any  state  to"  surrender  an 
alleged  fugitive  from  Justice.  The  legisla- 
tive branch  of  the  government  of  this  state 
has  gone  further  In  limiting  the  authority  of 
the  executive  in  such  matters  by  the  prec^t 
in  section  1874  that.  If  the  demanded  person 
is  In  custody  In  this  state  upon  a  judgment  of 
conviction  of  crime,  he  cannot  be  delivered 
up  until  be  Is  legally  discharged  therefrom. 
This  is  mandatory  language,  and  completely 
removes  any  discretion  which  the  executive 
might  otherwise  exercise  In  such  a  case. 

It  ts  contended,  however,  that  this  cannot 
be  urged  by  or  on  behalf  of  the  petitioner. 
In  supiwrt  of  this  contention  we  are  cited  to 
the  following  cases:  Ex  parte  Marrln  (D.  C.) 
104  Fed.  631 :  In  re  Fox  (D.  C)  51  Fed.  427; 
People  V.  Hagan,  34  Mlsa  Rep.  80,  69  N.  Y. 
Supp.  475;  Cozart  v.  Wolf  (Ind.)  112  N.  B. 
241 ;  Mackin  v.  People  (IlL)  8  N.  E.  178.  In 
all  those  decisions,  without  exception,  the 
prisoner  who  sought  relief  by  habeas  corpus 
was  at  large  on  ball  at  the  time  be  was  tak- 
en into  the  custody  from  which  he  sooeht  to 
escapfe  For  Instancy  in  the  Marriu  Case,  he 
had  been  convicted  in  the  United  States  Dis- 
trict Court  for  the  Eastern  District  of  Penn- 
sylvania for  a  violation  of  the  postal  la^ 
and  had  been  admitted  to  bail  poidlng  ap- 
peaL  While  he  was  ttaua  at  large  he  wetA 
into  the  state  of  New  York,  an4  was  there  ap- 
prehended under  state  process  to  answer  in- 
dictments pending  in  the  courts  of  that  state. 
Ue  sought  relief  from  the  custody  of  the  state 
of  New  Xotk,  by  habeas  corpus  issued  by  tlie 
United  States  court  of  the  Eastern  district 
of  New  York.  As  appears  by  the  r^>ort  of 
the  case.  It  turned  upm  section  753  ot  the  Re- 
vised Statutes  of  the  United  States  (U.  S. 
Comp.  St  1916,  S  1281): 

"The  writ  of  habeas  corpus  shall  in  no  case 
extend  to  a  prisoner  in  jail,  unless  where  be 
is  in  custody  under  or  by  color  of  the  autliority 
of  the  United  States,  or  is  committed  for  trial 
before  some  court  thereof,  or  is  in  custody  for 
an  act  done  or  omitted  in  pursuance  of  a  law 
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of  the  United  States,  or  of  an  order,  process,  or 
decree  of  a  court  or  jadge  thereof,  or  is  in  cus- 
tody in  violation  of  the  Gonstitntion  or  of  a  law 
or  treat?  of  the  United  States." 

The  conrt  determined,  In  condnding  the 
discussion  In  the  case,  that: 

"Frank  C.  Marrin,  therefore,  does  not  seem  to 
be  held  contrary  to  any  law  of  the  United 
States,  nor  in  violation  of  any  of  bis  consti- 
tQtional  rights,  and  the  writ  of  habeas  corpna 
must  be  dismissed." 

In  the  course  of  the  opinion,  however,  the 
court  likewise  said: 

"It  has  also  become  wdl  settled  that  If  a  par- 
ty is  on  trial  or  In  duress— that  Is,  in  actual  cus- 
tody— under  the  authority  of  a  state  court,  no 
other  state  court,  and  no  United  States  court, 
should,  except  in  an  urgent  case,  take  the  de- 
fendant from  that  custody,  prior  to  an  actual 
release  or  relinqnisbment  of  the  right  to  the 
custody  on  the  part  of  the  court  before  which 
the  matter  is  pending." 

The  princ^ile  nnderlying  all  the  cases  last 
above  dted  is  that,  when  an  Individual  is  al- 
lowed to  go  on  ball  pending  a  charge  against 
him,  the  court  admitting  him  to  ball  has  re- 
leased blm  from  its  authority  for  the  time 
bdng,  which,  for  the  purpose  of  being  an- 
swerabte  to  another  tribunal,  rel^ates  him 
to  his  previous  sitaation,  making  applicable 
the  doctrine  that,  If  a  defendant  Is  simulta- 
neously  accused  in  different  forums,  It  does 
not  lie  in  his  month  to  select  the  charge  up- 
m  whi<>h  he  will  first  be  tried.  Thus  far 
there  has  been  no  final  adjadlcation  of  his 
status  upon  which  he  can  rky.  The  case  in 
band  has  passed  that  stage.  A  court  of  this 
state  having  original  jurisdiction  has  not  on- 
ly assumed  control  of  Oarpaitw,  but  is  In 
fact  executing  its  Judgment  upon  him,  and 
vaAer  the  very  doctrine  laid  down  In  the 
Uarrin  Case  ought  not  to  be  disturbed  in  that 
exercise  of  its  authority.  This  is  in  accord 
with  the  rule  enunciated  by  Mr.  Justice 
6wayne  in  Taylor  v.  Talntor,  16  Wall.  866, 
370,  21  Ll  Bd.  287,  thus: 

"Where  a  state  court  and  a  court  of  the  Unit- 
ed States  may  each  take  juriadiction,  the  tribu- 
nal which  first  gets  it  holds  it  to  the  exclusion 
of  the  other,  until  its  duty  is  fully  performed 
and  the  jurisdiction  invoked  is  exhausted;  and 
this  rule  applies  alike  in  both  civil  and  criminal 
cases.  It  IS  indeed  a  principle  of  universal  ju- 
risprudence that,  where  jurisdiction  has  attach- 
ed to  person  or  thing,  it  is — unless  there  is 
some  provision  to  the  contrary — exclusive  in 
effect  nntil  it  has  wrought  Its  function." 

No  case  has  been  produced,  and  It  Is  be- 
lieved none  can  be  cited,  where  a  prisoner  has 
'  been  taken  from  a  state  where  he  is  actu- 
illy  serving  sentence  under  a  valid  Judgment 
of  a  court  of  that  Jurisdiction. 
■  [3]  The  defendant  urges  that  the  prisoner 
most  be  actually  and  not  constructively  in 
custody,  to  defeat  Ms  arrest  and  transporta- 
tion upon  an  extradition  warrant.  As  above 
stated,  the  cases  cited  In  support  of  this  ar- 
gument are  those  where  the  Individual  was 
at  large  on  bail,  and  hence  manifestly  not  In 
custody.  It  remains  to  consider  whether  Car- 
penter Is  in  custody  within  the  meaning  of 
section  167^  U  O.  L.  It  is  provided  In  sub- 


stance In  section  1586,  L.  O.  L.,  as  amended 
by  the  act  of  February  18,  1911  (Laws  1911, 
p.  152),  that  when  a  person  Is  convicted  of 
felony,  and  sentenced  for  not  to  exceed  ten 
years'  Imprisonment  In  the  penitentiary,  and 
sentence  has  been  pronounced,  the  court  may 
in  its  discretion  parole  him,  and  permit  blm 
to  go  and  remain  at  large  under  the  super- 
vision and  subject  always  to  the  order  of  the 
court  as  It  may  deem  best  until  the  parole 
shall  be  terminated.  It  is  provided  by  sec- 
tion 1587,  L.  O.  L.,  that  the  order  of  parole 
shall  require,  among  other  things,  that  the 
defendant  shall  report  to  the  court  his  where- 
abouts, with  such  further  and  additional  In- 
formation as  It  may  desire  or  demand.  Sec- 
tion 1589,  h.  O.  L.,  empowers  the  court  to  re- 
voke the  sentence,  with  or  without  notice  to 
the  prisoner,  in  case  he  falls  to  ob^rve  all 
the  conditions  of  his  parole  and  the  judicial 
order.  In  construing  this  statute  in  State 
V.  Goddard.  69  Or.  73,  133  Pac.  90.  138  Pac. 
243,  Ann.  Gas.  1916A,  146,  Mr.  Chief  Justice 
McBride,  speaking  of  a  similar  situation, 
said: 

"It  was  made  a  part  of  the  judgment,  and  Its 
conditions  in  themselves  constitute  a  semi-im- 
iprisonment.  The  defendant  may  not  leave  the 
jurisdiction  of  the  court;  he  must  report  his 
whereabouts  to  the  judge  every  month;  he  must 
submit  to  the  judgment  of  the  court  as  ta  his 
conduct ;  and  he  must  obey  strictly  every  mu- 
nicipal ordinance  of  any  town  in  which  hie  re- 
sides, and  all  these  under  penalty  of  having  his 
parole  revoked  and  being  imprisoned  for  20  years 
m  case  he  violates  a  single  one  of  the  condi- 
tions. All  these  conditions  constitute  a  very 
serious  abridgment  of  the  liberty  of  a  citizen." 

In  Drinkall  v.  Spiegel,  68  Conn.  441,  36  Atl. 
830,  36  L.  R.  A.  486.  the  court  discussed  the 
effect  of  a  parole  and  said: 

"When  the  plaintiff  was  liberated  from  con- 
finement within  the  reformfttory  and  found  him- 
self at  large  in  the  state  of  New  York,  he  was  in 
effect  within  the  prison  liberties.  But  it  is  the 
settled  doctrine  on  this  subject  that  the  liberties 
of  the  prison  is  an  extension  or  enlargement  of 
the  walls  of  the  prison.  A  person,  therefore, 
is  in  prison,  in  legal  contemplation,  when  within 
the  liberties  of  the  prison.  As  escape  from  the 
liberties  is  an  escape  from  the  prison." 

Hughes  V.  Pflanz,  138  Fed.  980,  71  C.  C.  A. 
234,  was  a  case  where  the  petitioner  had 
been  convicted  In  Jndlana  of  a  felony  and 
had  been  paroled  under  a  statute  quite  sim- 
ilar to  the  Oregon  enactment  He  departed 
from  Indiana  and  went  to  Kentucky,  where 
he  was  arrested  in  extradition  proceedings 
instituted  for  the  purpose  of  returning  him 
to  the  former  state  to  serve  the  remainder  of 
his  sentence  already  pronounced  and  upon 
which  he  had  been  paroled.  It  was  held  in 
effect  that  he  had  escaped  from  custody  by 
leaving  the  state  of  Indiana  in  violation  of 
his  parole.  Under  such  drcumstancee  the 
convicted  defendant  Is  not  a  free  agent  to  go 
as  he  pleases,  like  he  would  if  he  had  been 
admitted  to  bail.  He  is  under  the  immediate 
restraint  of  the  court  and  In  Its  custody  for 
all  practical  puriroses.  He  is  enduring  com- 
pulsory expiation  of  an  ofCenso.  In  State  ex 
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reL  V.  Bush,  136  Tenn.  478,  190  B.  W.  453, 
the  petitioDer  was  convicted  of  an  assault 
with  intent  to  commit  murder  and  was  sen- 
tenced to  the  penitentiary  on  that  account 
At  the  same  term  he  was  also  convicted  of 
the  charge  of  carrying  a  pistol,  for  which  he 
was  condemned  to  confinement  In  the  county 
workhouse  for  a  certain  period.  He  was  Im- 
prisoned in  the  penitentiary  for  the  more  se- 
rious offense,  and  was  afterwards  paroled, 
whereupon  the  defendant,  who  was  sheriff, 
arrested  him  and  sought  to  incarcerate  him 
in  the  county  workhouse  on  the  lesser  charge. 
He  was  released  on  habeas  corpus,  on  the 
ground  that  he  was  still  in  custody  under  the 
first  conviction  mentioned,  and  could  not  be 
subjected  to  the  workhonse  ImpiHsonment. 

[4]  Again,  we  remember  that  the  govern- 
ment of  this  state  Is  divided  Into  three  de- 
partments, the  legislative,  the  executive, 
and  the  Judicial,  and  that  neither  of  these 
has  any  authority  to  interfere  with  the  ex- 
ercise of  the  functions  of  ^ther  of  the  oth- 
ers. Spedflcally,  the  executive  has  no  right 
to  override  or  annul  the  action  of  the  cir- 
cuit court,  or  to  Interfere  with  It  In  the 
execution  of  Its  own  judgment.  It  Is  true 
that  the  Governor  may  pardon  an  offender 
hy  virtue  of  his  c<mstitutional  power  In  that 
behalf,  but  even  that  is  not  effective,  unless 
it  Is  accepted  by  the  prisoner  to  whom  the 
pardon  is  offered.  As  said  by  Mr.  Chief 
Justice  Marshall  in  U.  S.  t.  Wilson,  7  Pet 
150,  8  I*  Ed.  ©40: 

"A  pardon  is  a  deed,  to  the  validity  of  which, 
delivery  is  essential,  and  delivery  is  not  com- 
plete, without  acceptance.  It  may  then  be  re- 
jected by  the  person  to  whom  it  ia  tendered; 
and  if  it  be  rejected,  we  have  discovered  no 
power  in  a  court  to  force  It  on  blm." 

The  doctrine  of  this  case  has  never  been 
disturbed  by  any  ruling  to  which  our  at- 
tention has  been  directed.  See,  also.  In  re 
De  Puy.  3  Ben.  307,  Fed.  Cas.  No.  3,814; 
Michael  t.  State,  40  Ala.  361;  Ex  parte 
Powell,  73  Ala.  517,  49  Am.  Rep.  71;  Redd 
T.  State,  65  Ark.  475,  47  S.  W.  119;  Grubb 
y.  Bullock,  44  Oa.  379;  People  r.  Potter, 
1  Park.  Cr.  (N.  T.)  51 ;  Ex  parte  Lockhart, 
1  Disney  (Ohio)  105,  108. 

Carpenter's  legal  condition  has  been  fixed 
by  the  judgment  of  the  Multnomah  circuit 
court  That  adjudication  is  declared  by 
section  756,  L.  O.  U,  to  be  conclusive.  It 
restrains  tbe  state  as  well  as  Carpenter. 
He  is  entitled  to  enjoy  Its  privileges  and 
protection,  as  well  as  to  snstaln  Its  bur- 
dens, and  no  power  resides  in  the  executive 
to  deprive  him  thereof.  He  la  not  taking 
advantage  of  his  own  wrong,  aa  the  de- 
fendants urge.  He  is  relying  upon  a  judi- 
cial determination  of  his  condition  conclu- 
sive alike  upon  the  state  and  Its  officers, 
of  whatever  grade,  as  well  as  upon  him- 
self. To  hold  otherwise  would  be  to  say 
that  the  Governor  may  override  the  ded- 
slons  of  the  courts  and  Interfere  with  their 
administration  of  Justice,  without  even  re- 


sorting to  the  device  of  declaring  martial 
law.  To  deny  the  prisoner,  or  one  petition- 
ing for  him  In  habeas  corpus,  the  right  to 
urge  this,  would  be  to  deny  him  the  equal 
protection  of  the  laW.  It  would  withhold 
from  him  the  advantages  of  the  judgment 
in  execution  of  which  he  is  now  held.  It 
would  be  like  saying  to  him,  "£ou  are  bound 
by  this  decision  of  the  court  but  the  other 
party  to  It  and  Its  officers  may  ignore  It'* 
These  principles  are  crystallized  In  the  stat- 
ute, declaring  that  the  person  demanded 
cannot  be  delivered  up  until  he  Is  legally 
discharged  from  the  custody  of  the  court 
imder  which  he  is  serving  sentence.  In , 
short,  the  executive  warrant  of  extradition 
was  issued,  not  only  without  authority  of 
law,  but  also  In  disregard  of  law,  and  ia 
conscQuently  void.  Bring  void,  it  consti- 
tutes no  protection  or  sanction  to  the  de- 
fendants, or  either  of  them.  Under  it  they 
have  no  right  whatever  to  control  the  more* 
menta  of  the  prisoner. 

For  these  reasons  the  judgment  of  the 
circuit  court  is  reversed,  and  the  cause  re- 
manded, with  directions  to  that  tribunal  to 
discharge  the  prisoner  from  the  custody  of 
the  defendants. 

McCAMANT,  J.  (dissenting).  I  think  that 
Carpenter  was  not  in  custody,  within  the 
meaning  of  the  word  as  used  in  section  1874, 
L.  O.  L.  Under  the  parole  statute  (Session 
Laws  1911,  p.  152),  a  defendant  to  whom  . 
a  parole  is  granted  is  permitted  "to  go  and 
remain  at  large  under  the  supervision  of 
the  court"  The  question  involved  in  State 
V.  Goddard.  «9  Or.  73,  133  Pac.  90,  138  Paa 
243,  Ann.  Cas.  lOieA,  146,  was  whetlier  a 
defendant,  convicted  and  paroled,  was  en- 
titled to  appeal  from  the  judgment  of  con- 
viction. In  the  discussion  of  this  question 
the  court  used  the  language  quoted  In  tbe 
majority  opinion.  The  case  does  not  hold 
that  a  party  at  large  on  parole  Is  in  cus- 
tody. Section  1874,  L.  O.  L.,  was  enacted 
in  1864.  The  first  parole  statute  In  this 
state  was  the  act  of  1905  (Laws  1905,  p. 
306).  The  legislative  assembly  of  1864  could 
not  foresee  this  later  legislation,  and  the 
word  "custody,"  as  used  In  the  act  of  1864, 
can  only  have  referred  to  ionirlsonnieut. 
In  Beard  v.  State,  79  Ark.  293,  05  S.  W. 
905,  97  S.  W.  667,  9  Ann.  Cas.  409,  the  de- 
fendant bad  been  convicted  at  a  special 
term  of  court  The  statute  authorizlns 
spedal  terms  of  court  was  as  follows : 

"The  judge  of  any  circuit  court  may  at  any 
time  hold  a  special  term  for  the  trial  of  per-  ' 
eons  confined  in  jail,  by  making  out  a  written 
order  to  that  effect  ana  transmitting  It  to  tha 
clerk,  who  shall  wter  the  same  on  the  records  of 
the  court." 

The  order  providing  for  such  special  term 
directed  that  It  should  be  held  "for  the  trial 
of  one  Govan  Beard,  now  held  In  custody, 
charged  with  a  capital  offensa,**  ^nie  court 
said: 
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"Hie  particiilar  qneatiott  which  we  have  to  de- 
termine is  whether  or  not  the  words  'now  held  in 
castod;  charged  with  a  capital  offense'  necessa- 
rily mean  that  the  defendant  was  conliQed  in 
ja.il,  for  under  no  other  coDatrnction  can  the 
order  be  taken  as  bavlng  been  in  conformity  with 
the  statDte.  It  is  not  essential  that  the  exact 
words  of  the  statute  be  used.  Words  of  like 
import  or  meaning  are  sufficient.  We  think 
that  the  words  used-  necessarilr  mean  that  the 
defendant  was  confined  In  jaiL" 

It  Is  h^d  that  a  party  out  on  bail  Is  not 
In  custody.  Cozart  v.  Wolf  (Ind.)  112  N. 
B.  241;  Spring  r.  Dahlman,  34  Neb.  692, 
62  N.  W.  567.  Section  1874,  L.  O.  ft.  If 
Interpreted  In  accordance  with  the  natural 
meaning  of  Its  languagei,  has  no  application 
to  this  case. 

I  am  also  of  the  opinion  that  petitioner 
Is  In  no  position  to  raise  the  question  de- 
termined in  her  favor  by  the  majority  of  the 
ooart  She  speaks  on  behalf  of  her  husband, 
who  has  been  convicted  of  crime  against  the 
laws  of  this  state,  and  claitus  for  him  ex- 
option  from  extradition  because  he  has 
not  yet  paid  the  penalty  due  from  him  to 
the  state  of  Oregon.  Section  1874,  L.  O.  L., 
is  to  be  interpreted  in  the  light  of  the  ob- 
ject which  the  Legislature  had  in  view  In 
its  enactment  Endllch  on  the  Interpreta- 
tion of  Statutes,  {73.  In  my  opinion,  the 
act  was  passed  to  gnlde  the  <^let  executive 
of  the  state  In  the  performance  of  his  du- 
ties, not  to  afford  Immunity  to  those  who 
have  violated  the  laws  of  other  states,  on 
the  ground  that  they  have  also  violated  the 
laws  of  this  state.  -  It  this  were  a  contro- 
▼ersy  between  the  authorities  of  this  state 
and  those  of  the  state  of  Oallfomla,  each 
contending  for  the  possession  of  the  prls- 
rnier,  Qie  Oregon  aothoritles  would  he  en< 
tttled  to  rely  on  this  statute.  To  hold  that 
the  prisoner  is  entifled  to  urga  this  conten- 
tion is  to  endow  him  with  privilege  through 
his  own  wrong.  It  leads  to  the  conclnsion, 
In  my  oidnlon  untmable,  that  a  party  may 
successfully  resist  extradition  by  violating 
the  laws  of  the  jurisdiction  in  whldi  he  is 
fbund  and  rendering  himself  subject  to  pun- 
ishment throttt^  its  criminal  processes. 
Under  the  rule  announced,  a  defoidant, 
charged  with  murder  In  California  or  Idaho, 
by  committing  a  less  serious  otteaae  In  Ore- 
gon, mi^t  escape  prosecution  for  the  mur- 
der  until  the  witnesses  against  him  had 
scattered  or  died.  He  might  do  this  without 
fncurrlng  the  InconvCTlence  of  imprlson- 
Dwnt,  If  he  could  secure  a  parole  from  the 
trial  jndge. 

Unless  driven  to  the  conclusion  by  impera- 
tlTO  necessity,  tMs  court  should  not  an- 
noonce  the  nile  that  violators  of  the  laws  of 
this  state  may  claim  exemption  from  extra- 
dition, while  all  others  are  subject  thereto. 
The  statute  should  be  construed  as  one  en- 
acted to  protect  the  state  In  its  right  to  de- 
mand the  penalty  due  for  the  violation  of  Its 
laws.  We  are  familiar  with  many  statutes 
whldi  are  enforced  only  at  the  Instance  of 


I  the  state.  There  are  constitutional  ani  stat- 
utory provisions  in  several  of  the  states  for- 
bidding alien  ownership  of  lands.  It  Is  held 
In  these  Jurisdictions  that  a  deed  running  to 
an  alien  passes  title,  subject  only  to  be  de- 
feated by  direct  action  of  the  state.  Ameri- 
can Mortgage  Company  v.  TenniUe,  87  Ga. 
28,  13  S.  E.  158,  12  L.  R.  A.  529,  530;  Wil- 
liams V.  Bennett,  1  Tex.  Civ.  App.  498,  29  S. 
W.  858,  858-859 ;  Abrams  v.  State,  45  Wash. 
327,  88  Pac.  327,  9  L.  R.  A.  (N.  S.)  186,  190, 
122  Am.  St.  Rep.  914,  13  Ann.  Cas.  527. 

In  this  state  the  statutes  providing  the 
procedure  for  the  organization  of  corpora- 
tions are  mandatory ;  but  It  is  held  that, 
when  the  state  acquiesces,  a  failure  to  com- 
ply with  these  requirements  will  not  prevent 
the  organization  of  a  de  facto  corporation. 
Brown  V.  Webb,  60  Or.  526,  530,  120  Pac. 
387,  Ann.  Cas.  1914A,  148 ;  Tyree  v.  Crystal 
Company,  64  Or.  251,  254, 126  Pac.  605.  Sec- 
tion 6717,  I*  O.  L.,  provides  for  the  dissolu- 
tion of  corporations  which  fail  to  flie  the  re- 
ports and  pay  the  fees  required  by  law.  In 
Dowd  V.  American  Surety  Company,  69  Or. 
418,  424.  139  Pac.  112,  It  Is  held  that  the 
surety  of  such  delinquent  corporation  cannot 
plead  such  dissolution  as  a  defense  to  an  ac- 
tion on  its  obligation. 

As  I  read  the  authorities,  th^  are  all  to 
the  effect  that  this  prisoner  Is  in  no  position 
to  raise  the  question  which  Is  determined  In 
his  favor  by  the  majority  opinion.  In  Peo- 
ple V.  Hagan,'  84  Misc.  "Rep.  85,  69  N.  Y. 
Supp,  475,  the  relator  had  been  convicted  of 
grand  larcmy,  and  had  appealed  from  the 
Judgment  of  conviction.  He  was  admitted  to 
ball  pending  the  determination  of  his  appeal. 
Under  these  drcumstances  the  Governor  of 
Mew  Tork  honored  a  requisition  from  the 
Governor  of  New  Jersey  for  his  rendition  to 
that  state  to  answer  an  bidlctment  found 
against  him  there.  In  that  case,  as  in  this 
cfue,  a  Judgment  of  conviction  had  been  en- 
tered in  the  asylum  state;  while  an  ai^eal 
bad  been  taken,  ttae  presumption  was  that 
there  was  no  error,  and  that  the  Judgment 
was  correct.  In  that  case,  as  In  this,  the 
party  whose  extradition  was  sought  was  at 
large;  he  bad  not  paid  the  penalty  due  from 
him  to  the  asylum  state  The  court  said : 

"That  the  state  need  not  surrender,  upon  req- 
uisition of  another  state,  a  prisoner  held  in  ac- 
tual custody,  either  under  civil  process  to  secure 
the  payment  of  a  debt,  or  under  criminal  pro- 
cess to  answer  or  suffer  punishi&ent  for  a  crune, 
seems  to  be  well  settled.  •  •  •  The  fact 
that  in  this  particular  case  the  relator,  although 
under  conviction,  is  actually  at  large  on  baiL 
does  not,  in  my  opinion,  affect  the  application  of 
the  rule.  He  still  owes  to  this  state  a  debt  of 
imprisonment  as  a  punishment  for  the  ciime 
against  the  laws  of  this  state  of  which  be  has 
been  convicted.  He  is  still  theoretically  in  the 
grasp  and  custody  of  the  law.  •  •  •  That^ 
however,  is  not  the  precise  question  presented 
upon  this  application,  because  it  is  the  person 
charged  with  crime,  and  not  the  state  authori- 
ties, who  insist  that  be  must  be  kept  here  to  an- 
swer for  the  crime  committed  In  this  state,  and 
that  be  cannot  be  sent  to  New  Jersey  to  answer 
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for  the  crime  committed  there.  I  do  not  think 
that  he  can  be  heard  to  make  this  objection  to 
his  extradition.  If  he  haia  committed  offenses 
agaiDBt  the  la^s  of  two  states,  it  is  not  for  him 
to  choose  in  which  state  he  shall  be  held  to  an- 
swer. Naturally  he  would  always  choose  that 
in  which  the  punishment  would  be  the  lighter, 
or  the  chances  of  conviction  the  least.  In  Rob- 
erts V.  Reilly.  116  V.  8.  80  [6  Sup.  Ct.  291,  29 
Ia  Ed.  544],  this  very  question  arose.  Roberts, 
a  fugitive  from  the  state  of  New  York,  was  ar- 
rested in  Georgia  upon  an  extradition  war- 
rant Issued  by  the  Governor  of  that  state.  He 
averred  tiiat  tne  acta  with  which  he  was  charged 
constituted  a  crime  against  the  state  of  Georgia, 
as  well  as  against  the  state  of  New  York,  and 
therefore  that  he  should  be  held  to  answer  to 
the  laws  of  Georgia  before  he  was  sent  out  of 
that  state  to  answer  to  the  laws  of  another  state. 
This  contention  was  overruled  by  the  Supreme 
Court  of  the  United  States,  which  held  that, 
even  in '  such  a  case,  it  was  competent  for  ths> 
state  of  Georgia  to  waive  the  exercise  of  its 
jurisdiction  by  surrendering  the  fugitive  to  an- 
swer to  the  laws  of  New  York,  In  the  very  na- 
ture of  things,  it  is  desirable  that  the  power 
should  rest  somewhere  in  the  state  to  refuse 
to  give  up  a  prisoner  until  he  has  satisfied  the 
claims  of  the  state  against  him,  or  to  waive  the 
enforcement  of  those  claims  and  surrender  him 
to  another  state  for  the  satisfaction  of  its  laws. 
If  such  power  did  not  exist,  a  criminal  might 
easily  evade,  or  postpone,  his  juist  punishment 
for  the  gravest  of  crimes  committed  in  one  state 
by  the  commission  of  a  crime  of  much  less  mag- 
nitude in  another." 

In  Bubstantial  accord  with  the  above  case 
are  Bx  parte  Marrln  (D.  O.)  164  Fed.  631. 
637 ;  In  re  Fox  (D.  O.)  iSl  Fed.  427,  430-433 ; 
Cozart  V.  Wolf  (Ind.)  112  N.  E.  241 ;  Mackln 
V.  People  (III.)  8  N.  E.  178,  181.  It  Is  admit- 
ted that  Done  of  these  cases  present  all  the 
features  of  the  case  at '  bar,  bat  they  all  an- 
nooDoe  the  rule  that  a  defendant,  charged 
with  or  convicted  of  crime,  cannot  avail  him- 
self of  the  penalty  due  from  him  as  a  ground 
on  which  to  resist  extradition.  I  am  of  the 
opinion  that  In  departing  from  this  rule  we 
are  estabUsblag  a  precedent  which  will  In- 
terfere with  the  speedy  and  orderly  admlnls- 
tratl(Hi  of  justice. 

All  of  the  contentions  advanced  1^  peti- 
tioner are,  In  my  opinion,  untenable,  and  I 
think  that  the  judgment  should  be  affirmed. 

Mr.  Justice  MOORE  concurs  in  this  dis- 
sent. 


(88  Or.  1) 


STATE  V.  HYDE  et  al. 


(Supreme  Court  of  Oregon.   March  19,  1918.) 

1.  WOOnS  AND  FOBESTS  <8=>8— FOBEST  RbSEB- 
VATIONS— InDEMNITT  AND  LlEU  LaNDB. 

Act  Cong.  March  3,  1900,  c.  14»5,  33  Stat. 
1264,  repealing  Act  Cong.  June  4,  1897,  c.  2, 
30  Stat.  36,  providing  in  cases  where  a  tract  of 
land  covered  by  an  imperfect  bona  Sde  claim  or 
by  a  patent  is  included  within  the  limits  of  a 
public  forest  reservation,  the  settler  or  owner 
may  relinquish  it  to  the  government  and  select 
in  lieu  thereof  a  tract  of  vacant  public  land 
Open  to  settlement,  but  providing  that  the  selec- 
tlona  heretofore  made  in  lieu  of  lands  relin- 
quished may  be  perfected  as  though  the  act  had 
Dot  been  passed,  does  not,  where  title  to  base 
land  relinquished  in  lieu  of  other  lands  to  be 
selected  from  the  public  domain  was  acquired 
from  the  state  by  fraud,  vest  such  title  in  the 


United  States,  so  as  to  preclude  an  attack  on 
the  title  to  base  land  by  the  state,  where  the 
United  States  bad  not  accepted  die  conveyance 
of  the  base  lands. 

2.  Punuo  Lands  «=»121  —  Selection  —  Ef- 
fect. 

Under  the  regulations  of  the  Interior  De- 
partment, a  selector  of  unsurveyed  public  lands 
acquires  an  inchoate  right  thereto  which  on 
survey  and  compliance  with  the  rules  entitles 
him  to  patent ;  hence  title  to  base  lands  includ- 
ed in  a  forest  reserve  and  relinquished  in  lieu  of 
other  lands  is  not  subject  .to  attack  on  the  the- 
ory that  there  could  be  no  relinquishment  be* 
causa  the  lieu  lands  were  unsurveyed. 

3.  m)0D8  AND  FOBESTS  *=»7— NaTIONAI.  FOB- 

Esra— Selection  of  xjTev  Lands. 
As  the  administration  of  the  forest  reserve 
act  is  vested  in  the  Land  Department,  the 
question  whether  a  relinquishment  of  lands  in- 
corporated in  a  forest  reserve,  the  owner  select- 
ing other  lands  in  lieu  thereof,  is  sufficiently 
in  compliance  with  the  rules  to  be  accepted  u 
solely  for  the  Laud  Department 

In  Banc  Appeal  from  Circuit  Court, 
Crook  County;  T.  E.  J.  Duffy,  Judge. 

On  petitions  for  rehearing  and  motion  for 
modification.  Motion  sustained  In  part,  and 
rehearing  denied. 

For  former  opinion,  see  169  Pac.  757. 

A.  G.  Shaw,  of  Portland,  for  appellants. 
George  M.  Brown,  Atty.  Gen.,  and  J.  O.  Bail- 
ey, ABst  Atty.  Gen.,  for  the  State. 

McCAMANT,  J.  The  defendants  have  pre- 
sented an  able  argument  in  support  of  tbeir 
petition  for  a  r^earlng.  It  is  earnestly  con- 
tended that  we  have  misapprehended  the  ef- 
fect ot  the  evidence  an  the  question  of  la<dies. 
There  is  room  for  a  dltterence  of  opinion  as 
to  the  date  when  the  state  became  charxe- 
able  with  notice  of  the  frauds  upon  which 
this  suit  iB  based,  but  we  axe  satisfied  upon 
the  whole  case  of  the  correctness  of  our  con- 
clusions in  this  b^alf  as  stated  in  the  for- 
mer opinion.  A  re-examlnation  of  the  evi- 
dence to  which  our  attention  Is  directed  con- 
firms our  conclusions  that  O.  W.  Clarke  was 
not  an  innocent  purchaser. 

[1]  Defendants  complain  that  we  have  not 
noticed  the  act  of  Congress  approved  March 
3,  1005  (33  Stat  1264,  c.  1495),  repealing  the 
legislation  under  which  the  base  lands  were 
relinquished.  This  act  Is  as  follows:  , 

"^at  the  Acts  of  June  fonrtb,  eighteen  hun- 
dred and  ninety-seven,  June  sixth,  nineteen  hun- 
dred, and  March  third,  nineteen  hundred  and 
one,  are  hereby^  repealed  so  far  as  they  provide 
for  the  relinquishment,  selection,  and  patenting 
of  lands  in  heu  of  tracts  covered  by  an  unper- 
fected  bona  fide  claim  or  patent  witnin  a  forest 
reserve,  but  the  validity  of  contracts  entered  in- 
to by  toe  Secretary  of  the  Interior  prior  to  the 
passage  of  this  act  shall  not  be  impaired:  Pro- 
videil,  that  selections  heretofore  made  in  lieu 
of  lands  relinquished  to  the  United  States  may. 
be  perfected  and  patents  issue  therefor  the 
same  as  though  this  act  had  not  been  passed, 
and  if  for  any  reason  not  the  fault  of  the  party 
making  the  same  any  pending  selection  is  held 
invalid  another  selection  for  a  like  quantity  of 
land  may  be  made  in  lieu  thereof." 

The  conclusions  announced  In  our  former 
opinion  restore  to  plaintiff  the  base  lands 
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which  were  acquired  fraudulently,  which 
were  conveyed  by  guilty  parties  to.  the  Unit- 
ed States  and  which  have  never  been  accept- 
ed by  the  General  Land  Office.  We  find  no 
provision  In  the  above  statute  which  amounts 
to  an  acceptance  of  the  deeds  of  relinquish- 
ment by  which  these  properties  were  con- 
veyed. In  the  absence  of  acceptance  by  the 
Cnlted  States  no  title  passed  by  these  deeds. 
We  showed  in  our  former  opinion  that  the 
United  States  will  not  knowingly  accept  a 
conveyance  of  land  from  a  party  whose  title 
is  acquired  by  fraud.  We  should  not  lightly 
impute  to  Congress  an  Intention  to  depart 
from  this  salutary  rule.  Until  the  convey- 
ance of  the  base  lands  has  been  accepted  by 
the  United  States,  there  can  be  no  contract 
entitled  to  enforcement  under  the  repealing 
statute. 

It  Is  argued  in  support  of  plaintiff's  peti- 
tion for  a  rehearing  that  title  to  the  base 
lands  did  not  pass  until  the  selections  were 
approved  for  patent.  This  contention  Is  out 
of  harmony  with  the  doctrine  of  Daniels  v. 
Wagner.  237  U.  S.  547,  35  Sup.  Ct  740,  59  L. 
Ed.  1102,  L.  R.  A.  1916A,  1116.  Ann.  Cas. 
1917A,  40,  and  Sawyer  v.  Gray,  237  U.  S.  674, 
35  Sup.  Ct.  842,  59  U  Ed.  1170,  which  seem 
to  us  to  overrule  Clearwater  Co.  v.  Shoshone 
County  (C.  C.)  155  Fed.  612,  on  which  plain- 
tiff largely  relies. 

12}  Our  attention  Is  called  to  the  fact  that 
many  of  the  selections  cover  unsurveyed 
lands,  and  that  under  no  circumstances  can 
lands  be  patented  prior  to  survey.  It  Is  ar- 
gued that  as  the  General  Land  Office  could 
□ot  issue  patents  to  these  selected  lands  at 
the  date  when  they  were  selected,  it  was 
without  Jurisdiction  to  accept  deeds  to  the 
corresponding  base  lands.  Under  the  regula- 
tions of  the  Interior  Department  the  selector 
of  unsurveyed  lands  acquired  an  Inchoate 
right  thereto  which  ripened  Into  a  patent  on 
the  survey  of  the  lands  and  on  compliance 
by  the  selector  with  the  rules  applicable  to 
such  selections.  ^28  Land  Dec.  523;  29  Land 
Dec.  303;  Daniels  v.  Northern  Pacific  Ry. 
Co.,  43  Land  Dec.  381,  384;  Clarke  v.  Hal- 
verson,  45  Land  Dec.  54,  55.  This  was  a 
valuable  right;  It  was  not  based  on  settle- 
ment or  purchase.  Its  only  foundation  was 
the  conveyance  of  the  relinquished  lands. 
The  existence  of  this  right  Is  Inconsistent 
with  the  assumption  that  the  selector  retain- 
ed title  to  the  base  lands.  On  the  acceptance 
of  the  conveyance  of  these  lands  by  the  Gen- 
eral Land  Office  title  thereto  passed  to  the 
United  States.  It  Is  true  that  the  selector's 
titlfe  to  the  selected  lands  might  fall  through 
noncompliance  with  the  regulations,  and  that 
It  ml^t  then  become  the  duty  of  the  United 
States  to  reconvey  the  base  lands,  but  this 
possibility  does  not  militate  against  the  cor- 
rectness of  the  above  conclusions. 

13]  Plaintiff  calls  attention  to  certain  cas- 
es In  which  the  data  aied  In  the  General  Land 
Office  were  Insufficient  to  constitute  compli- 
ance with  the  regulations,  and  It  is  contended 
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that  In  such  cases  the  Commissioner  was 
without  Jurisdiction  to  accept  the  deeds  of  re- 
linquishment and  approve  the  corresponding 
selections.  In  this  branch  of  their  conten- 
tion counsel  for  plaintiff  lose  sight  of  the  dis- 
tinction between  error  and  lack  of  jurlsdle- 
tlon. ,  It  may  be  that  the  letters  of  approval 
criticized  by  counsel  were  based  on  an  Insuf- 
flcient  showing,  but  in  each  case  there  was  a 
deed  of  relinquishment  and  a  corresponding 
selection  of  government  land.  In  no  case 
was  the  deed  of  relinquishment  delivered  for 
the  creation  of  a  floating  right  of  selection. 
Plaintiff's  authorities  sustain  its  contention 
that  this  latter  practice  Is  imauthorlzed  by 
the  Act  of  Congress  of  June  4.  1897;  Rough- 
ton  V.  Knight,  219  U.  S.  5:i7,  547.  31  Sup.  Ot. 
297,  55  L.  Ed.  326;  Western  Lumber  Co.  v. 
Willis,  160  Fed.  27,  31,  87  C.  C.  A,  183.  In 
Cosmos  Co.  V.  Gray  Eagle  Co.,  100  U.  S.  301, 
308,  309,  23  Sup.  Ct.  692.  696  (47  L.  Ed.  lOft*), 
Mr.  Justice  Peckhanl  says: 

"There  can  be,  as  we  thinfe.  no  doubt  that  the 
general  administratioti  of  the  forest  reserve  act, 
and  also  the  determination  of  the  various  ques- 
tiona  which  may  arise  thereunder  before  the 
issuing  of  any  patent  for  the  selected  lands,  are 
vested  in  the  Jjand  Department." 

On  the  delivery  of  the  deeds  of  relinriuish- 
raent  and  the  filing  of  applications  to  select 
equivalent  acreage,  the  jurisdiction  of  the 
General  I^and  Office  attached.  The  tribunal 
which  formulated  the  rules  of  procedure  had 
authority  to  determine  whether  relinquish- 
ments and  selections  confornned  thereto. 
When  the  General  Land  Office  approved  the 
relinquishments,  title  to  the  base  lands  pass- 
ed, and  the  title  cannot  be  divested  by  the 
decree  of  a  court  rendered  In  a  cause  to 
which  the  United  States  is  not  a  party. 

A  few  errors  have  been  pointed  out  In  the 
description  and  tabulation  of  properties  list- 
ed In  the  supplements  to  the  previous  opinion. 
These  errors  will  be  corrected,  and  copies  of 
the  supplements  in  their  final  form  will  be 
furnished  the  parties. 

The  petitions  for  rehearing  are  denied. 

(88  Or.  6C) 

STATE  V.  HYDE  et  al. 
(Supreme  Court  of  Oregon.    March  19,  1918.) 

In  Banc.  Appeal  from  Circuit  Court.  Hood 
River  County ;   W.  L.  Bradshaw,  Judge. 

On  petitiAi  for  rehearing  and  motion  for 
modification.  Former  opinion  modified,  and,  as 
modified,  affirmed. 

For  former  opinion,  see  169  Pac.  775. 

A.  C.  Shaw,  of  Portland,  for  appellanta. 
George  M.  Brown.  Atty.  Gen.,  and  J.  0.  Bailey, 
Asst.  Atty.  Gen.,  for  the  State. 

McCAMANT,  J.  Counsel  have  pointed  out  a 
number  of  errors  in  the  former  opinion  for 
which  the  writer  is  responsible.  The  suit  in- 
volved the  title  to  section  16,  township  1  south, 
range  10  east.  Applications  to  purchase  this 
section  were  made  by  Harry  Davis  and  Willie 
Welch.  The  evidence  shows  that  they  were 
dummy  applicants,  receiving  a  dollar  apiece  for 
signing  such  papers  as  were  presented  to  them 
by  Hyde's  agent.  Tliey  had  no  thought  of  oar- 
cbasing  on  their  own  behalf.  The  evidence  nils 
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to  show  tbat  this  land  has  ever  been  used  as  a 
bass  for  the  selection  of  other  property  on  the 
public  domaio.  PlaintifF  is  entitled  to  have  this 
property  restored  to  it. 

In  correction  of  this  and  other  errors,  the  de- 
cree should  provide  for  the  dismissal  of  this 
suit  without  prejudice  as  to  the  southeast  quar- 
ter of  section  86,  township  1  south,  range  8 
east,  and  the  dismissal  with  prejudice  as  to  the 
east  half-  of  section  8G,  township  2  south,  range 
10  east.   The  state  deeds  should  be  canceled,  and 

ElaintifF  adjudged  to  be  the  owner  of  the  north 
alf  of  section  36,  township  1  south,  range  10 
east ;  section  16,  township  1  south,  range  10 
east :  the  west  half  of  section  36,  township  2 
south,  range  10  east,  and  the  southwest  quarter, 
the  northwest  quarter  of  the  soutbeaat  quarter 
and  the  south  naif  of  the  southeast  quarter  of 
section  33,  township  1  south,  range  10  east. 

The  former  opinion,  when  modified  as  above, 
Is  adhered  to. 

(88  Or.  144) 

MORTON  et  aL  v.  HOOD  RIVER 
COUNTY  et  aL 

(Supreme  Court  of  Oregon.   March  19,  19ia) 

1.  HiQBWATS  «=»S0(^—EaTABXj8H>iENT— No- 
tice—Beginning  AND  TeBMINAJL  POINTS. 

Notice  of  intention  to  present  petition  for 
establishment  of  a  county  road  states  definitely 
the  beginuinK  and  terminal  points  as  required 
bj  Ia  O.  L.  S  6279,  it  giving  a  definite  govern- 
ment corner  as  the  terminus,  and  it  being  easy 
by  retracing  the  description,  given  by  courses 
and  distances,  to  arrive  at  the  starting  point. 

2.  Evidence  ^s3S2— PBracifPTiOK— Aotb  ov 

OOUBT. 

While  the  county  court,  in  acting  on  a  peti- 
tion for  establishment  of  a  county  road,  is  one 
of  special  and  limited  juriadictioD,  yet  when 
tbat  jurisdiction  is  obtained  the  same  applies 
to  its  acts  as  to  a  court  of  general  and  superior 
jurisdictiim* 

3.  HIGHWAT8      ^29(1)  —  ESTABUSHUENT  <~ 

COUNTT  COUBT— JUBISDICTTON. 

The  county  court  obtains  jurisdiction  in  a 
proceeding  to  establish  a  county  road,  on  the 
filing  of  the  petition  and  proof  of  posting  of 
the  notices  required  by  law. 

4.  Eminent  Douaih  «=9240— Establishubnt 
OF  County  Road— Dahaoes— Presentino 
Claims. 

After  the  county  court  obtains  jurisdiction 
in  a  procee<llng  to  establish  a  county  road,  per- 
sona claiming  to  be  landowners  along  the  route 
must  seasonably  present  their  claims  for  dam- 
ages, stating  the  tacts  as  to  their  ownership. 

5.  EuTNENT  Domain  $=»240— Establishuent 
OF  County  Road — Claims  to  Lands  and 
Damages— Road  Viewehs. 

It  is  no  part  of  the  road  viewers'  duties  in 
proceeding  to  establish  a  county  road  to  settle 
or  even  investigate  confiicting  daims  to  the 
lands  through  which  the  road  passes,  but  they 
in  a  general  way  assess  the  damages  to  the 
tracts,  and  the'  owners,  being  constructively  in 
court  by  reason  of  the  posting  o£  the  notices  of 
the  application,  should  file  their  claim  for  dam- 
ages in  the  county  court,  or  by  appeal  to  the 
circuit  court  litigate  the  question  of  owner- 
ship, as  well  as  of  damages. 

6.  Highways  «=»C0— County  Road— Estab- 

HSDMENT— WbIT  OF  REVIEW. 
Persons  have  no  right  to  a  writ  of  review  of 
proceeding  to  establish  a  county  road,  on  the 
ground  that,  not  being  parties  to  the  record  of 
the  road  proceeding,  they  bad  no  right  of  ap- 
peal ;  but  having  legal  notice  of  such  proceed- 
ingt  they  were  required  to  make  themselves 
parties  to  the  recoru.  j 


7.  Highways  «=»30(6)— County  Boad— Pbo- 
CEBDiKQ  IN  Rem— Notice. 

A  proceeding  to  lay  out  a  ooan^  road  is  in 
its  essence  a  proceeding  in  rem,  except  that  the 
application  may  be  defeated  by  a  rcmonstranca 
pursuant  to  L.  O.  U  S  628R.  so  that  the  notice 
is  process  to  the  whole  world. 

8.  Highways  •=>42— County  Road  — Pa(»- 
CEEDiNO  TO  Estabush— Necessity. 

The  county  court  is  the  final  judge  of  the 
necessity  or  utility  of  a  proposed  county  road, 
and  of  the  right  of  the  county  to  condemn  and 
appropriate  lands  therefor. 

9.  Highways  ^s»55— Pbocbeoing  to  Estab- 
I.I8H — Minor  Ownbbs. 

That  owners  of  land  through  which  a  coun- 
ty road  was  established  on  sufficient  notice  were 
minors,  and  did  not  make  themselves  parties  and 
present  their  claims  for  damages,  did  not  make 
the  proceeding  void. 

10.  Pleading  ®==>8(6>— Legal  Conclusion. 
Allegation  of  petition  for  writ  of  review  of 

proceedings  to  establish  a  county  road,  that 
the  board  of  county  road  viewers  did  not  mark 
the  trees  on  the  proposed  road  "in  accordance 
with  the  statute,**^  is  a  mere  legal  condasion. 

11.  Htghwats  <&=»50  ~  County  Road  — Es- 
tablishment—Masking  Teeeb. 

Compliance  with  the  requirement  of  the 
statute  that  the  board  of  county  road  viewers 
mark  the  trees  on  the  proposed  road  is  not  ju- 
risdictional in  a  proceeding  to  establish  a  coun- 
ty road. 

12.  Pleading  <8=»8(6)— Legal  Conclusions. 
All^ation  of  petition  for  writ  of  review  of 

proceedings  to  establish  a  county  road,  that  the 
county  court  met  on  a  certain  day,  without 
notice  to  plaintiffs,  and  out  of  the  regular  or- 
der provided  by  law,  and  illegally  proceeded 
to  order  said  road  laid  out,  opened,,  and  estab- 
lished, to  the  injury  of  plaintiffs,  is  with  the 
exception  of  the  statement  that  the  court  met 
on  such  day,  without  notice  to  plaintiffs,  noth- 
ing but  a  series  of  legal  conclusions. 

13.  HionwATs  <s=356— County  Road— Pbo- 
ceedino  to  Establish— Time. 

Proceedings  to  establish  a  county  road  were 
not  invalidated  by  the  county  court,  at  the  same 
term,  ordering  the  road  viewed,  receiving  the 
viewers'  report,  and  making  the  order  of  es- 
tablishment; DO  Statute  iMing  violated. 

Department  2.  Appeal  from  CHrcoIt  Court, 
Hood  River  County ;  Fred  W.  WUson,  Jad«& 

Petition  by  J.  W.  Morton  and  others 
against  Hood  River  County  and  others  for 
writ  of  review  in  proceeding  to  estabtlsb 
count?  road.  From  Judgment  quashing  the 
writ,  plaintiffs  appeal.  Affinned. 

J.  W.  Morton,  of  Hood  River,  for  appel- 
lants. A.  J.  Derby,  Dist  Atty.,  of  Hood  Riv- 
er, tor  respondents. 

McBRIDE,  C,  J.  [1]  This  Is  a  proceeding 
to  review  the  action  of  thS  county  court  in 
the  location  and  laying  out  of  a  county  road, 
which,  It  iB  alleged  In  the  petition,  was  at- 
tempted without  the  court  having  obtained 
jurisdiction  for  tbat  purpose.  It  Is  claimed 
first  that  the  notice  of  Intention  to  present 
the  petition  for  the  establishment  of  the 
road  was  Insnfflclent,  by  reason  of  the  fact 
that  the  beginning  and  terminal  points  of 
the  road  are  not  definitely  stated,  as  required 
by  section  6279,  L.  O.  I*  The  description  be- 
gan as  follows: 


aosFot  otber  cases  see  aame  toitio  and  KBT-NUUBSR  In  all  Kej-Numbered  Dlsests  and  Indexes 
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"B^:iniiiiig  at  [state  intermediete  points]  and 
terminating  at  a  [Mint  on  the  east  line  of  Ed- 
gar Locke  property,  1734f  north  of  the  center 
of  section  32,  township  3  north,  range  10  east 
of  the  Willamette  meridian.  Said  point  being 
designated  as  Sta.  1006:30  of  the  Columbia 
river  highway  Biirrey;  thence  easterly  along 
■aid  snnrey  as  follows:  N.  -87  dee.  47  min.  E. 
to  station  1012:67.6,"  giving  caUs,  directions, 
distances,  curves  and  stetions,  and  concluding 
as  follows:  "Thence  SO  deg.  36  min.  E.  to  Sta. 
1081:75,  point,  of  ending  S46  ft  west  of  Sec 
Cor.  common  to  Sees.  2£_2T,  88  and  84,  town- 
ship 8  N.  range  10  EL  W.  BC,  aaid  road  being 
eo  feet  wide.''^ 

Taken  In  Its  entirety  this  description  la  ab- 
solutely definitei  and  cannot  be  mistaken. 
The  notice  was  probably  prepared  apoo  one 
of  the  blanljc  forms  furnished  by  the  counties 
of  the  state  for  the  convenience  of  petition- 
ers, and  there  is  some  want  of  care  mani- 
fested in  filling  ont  the  blanks,  but  the  end 
of  the  survey  Is  tied  to  a  definite  govern- 
ment comer,  and  by  retracing  the  description 
it  .is  easy  to  arrive  at  the  starting  point, 
which  is  thereby  made  definite.  That  sucti 
a  description  is  sufficient  is  settled  in  this 
state  by  Kelson  r.  Yamhill  County,  41  Or. 
660,  68  Pac.  678.  There  is  no  claim  that  the 
petition  did  not  follow  the  notice;  in  fact 
it  is  shown  that  they  coincide  as  to  the  de- 
scription. 

[2]  While  the  county  court,  when  acting 
iQM>n  a  petition  for  the  establishment  of  a 
county  road.  Is  a  court  of  special  and  limited 
Jurisdiction,  yet  when  that  jurisdiction  is 
once  obtained  the  same  presumption  applies 
to  its  acts  as  to  those  of  a  court  of  general 
and  superior  Jniisdiction.  11  Oya  6^. 

[3-6]  The  coort  obtained  Jurisdiction  by 
the  filing  of  the  petition  and  proof  of  post- 
ing the  notices  required  by  law.  Thereafter 
it  was  the  duty  of  the  appellants,  who  dalm 
to  be  landholders  along  the  route  of  the  pro- 
posed road,  to  have  seasonably  presented 
their  claim  for  damages,  stating  tbe  facts  as 
to  their  ownerships  It  is  no  part  of  the  road 
viewers*  dnties  to  settle  or  even  investigate 
oooflicting  claims  to  tbe  lands  through  which 
the  road  passes.  In  a  gmeral  way  they  as- 
-sess  tbe  damages  to  the  tracts,  and  the  own- 
ers, being  constructively  in  court  by  reason 
of  the  posting  of  the  notices  of  tbe  applica- 
tion, should  file  th^r  claim  for  damages  In 
the  county  court,  or  1^  appeal  to  the  circuit 
court  litigate  the  question  of  ownership,  as 
well  as  the  amount  of  danuges. 

[l-t]  It  is  claimed  that  the  petitioners  In 
the  writ  were  not  parties  to  the  record,  and 
therefore  had  no  right  of  appeal,  but  It  was 
their  dnty,  having  legal  notice  of  the  pro- 
ceeding, to  make  themsdves  parties  to  the 
record,  and  if  they  have  tftiled  so  to  do,  this 
of  itself  does  not  give  them  a  right  to  review 
the  proceedings.  A  proceeding  to  lay  out  a 
county  road  Is  in  its  essence  a  proceeding  in 
rem,  except  that  the  application  may  be  de- 
feated by  a  remonstrance,  as  provided  in  sec- 
tion  6288,  L.  O.  Lu  Hie  necessity  or  utility 
of  the  road,  or  tbe  right  of  the  county  to  con- 
deum  and  appropriate  lands  tm  tbaX  purpose^ 


cannot  be  contested  in  the  courts,  the  coun- 
ty court  being  the  final  Judge  of  these  mat- 
ters ;  the  object  of  the  notice  being:  CL)  To 
furnish  objectors  an  opportunity  to  remon- 
strate; and  (2)  to  ^ve  owners  ot  land  an 
opportunity  to  i»%s»it  their  claims  for  dam- 
ages. B^ng  a  proceeding  quasi  in  rem,  the 
notice  was  process  against  the  whole  world, 
and  the  order  appropriating  the  land  was  ab- 
solutely conclusive^  This  being  so,  the  order 
directing  the  road  to  be  op^ied  is  unassail- 
able on  review. 

[I]  It  is  alleged  In  the  peUtlon  tor  the 
writ  that  two  of  the  petitioners  were  minors 
at  the  time  the  order  was  made  directing  the 
establishment  of  the  road,  and  It  is  contend- 
ed with  much  plaurtbUlty  that  they  have  not 
had  their  day  In  court  as  to  the  modicum  of 
their  damages.  As  before  shown,  the  notice 
complied  with  the  requirements  of  tbe  stat- 
ute, and  the  taking  of  the  property  was 
therefore  lawful.  The  fact  that  some  of  tbe 
I>etltloner8  were  minors  did  not  render  the 
proceeding  void.  If,  by  reason  of  their  mi- 
nority and  lack  of  guardianship,  th^  failed 
to  present  their  claim  for  damages,  it  may  be 
possible  that  they  still  have  that  right  by  an 
independent  action  to  recover  such  compen- 
sation. The  authorities  on  this  subject  are 
collated  with  gt'eat  care  and  Industry  In  2S 
L.  R  A.  (N.  S.)  968,  in  a  note  to  Boise  Val- 
ley Const  Co.  V.  Kroeger,  17  Idaho,  384,  105 
Pac.  1070.  We  express  no  opinion  as  to  the 
efficacy  of  such  a  remedy  here,  as  the  mat- 
ter Is  not  before  us. 

[10,11]  It  Is  also  urged  that  the  proceed- 
ing is  void  because  "the  board  of  county 
road  viewers  did  not  mark  the  trees  on  said 
proposed  nud  In  accordance  with  tiie  re- 
quiremrats  of  tbe  statutes  of  the  state  of 
Oregon."  The  allegatI<Hi  states  a  mere  legal 
conclusion,  it  does  not  state  that  the  trees 
yvete  hot  marked  In  some  way,  but  merely 
that  they  were  not  marked  in  "accordance 
with  the  statute;"  Waiving  this  objection  to 
tbe  pleading,  we  are  ot  the  opinion  that  this 
requirouent  In  this  respect  is  not  Jurisdic- 
tional, and  no  substantial  right  ot  plainttfTB 
has  been  Invaded  by  such  omission. 

[12]  Another  alleged  error  is  "that  said 
county  court  met  on  the  ISth  day  of  March, 
1917,  without  notice  to  said  plaintiffs,  and 
out  of  the  regular  order  jwovlded  by  law 
and  Illegally  proceeded  to, order  said  county 
road  laid  ontj  opened,  and  established,  to  the 
injury  of  said  plaintiffs."  With  the  excep- 
tion of  the  statement  that  the  court  met 
on  the  16th  day  of  March  without  notice  to 
plaintiffs,  this  auction  contains  notliing 
but  a  series  of  legal  conclnidons.  Why  a 
meeting  of  the  court  on  the  16th  day  ot 
March,  or  even  the  historic  17th  day  of 
Mardi.  should  be  "ont  of  the  regular  order 
provided  by  law"  is  not  disclosed. 

[IS]  ttis  complained  that  the  court  order- 
ed the  road  viewed,-  received  the  report  of 
tbe  viewas,  and  made  the  order  establish- 
ing tbe  road  at  the  same  term,  and  that 
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thereby  the  rights  of  petitioners  In  this  writ 
were  prejudiced.  We  find  no  provision  of 
the  Btatate  requiring  the  report  to  lie  over 
until  the  next  term  of  the  court,  and  while 
the  proceedings  seem  to  have  been  carried 
on  with  singular  and  unusual  expedition,  the 
law  was  apparently  followed  in  every  par- 
ticular. 

Upon  consideration  of  the  whole  case,  we 
are  of  the  opinion  tiiat  the  petition  states  no 
substantial  error  in  the  proceedings,  and  the 
judgment  of  the  circuit  court  Is  afflmaed. 

MOORE  and  BEAN,  JJ..  concur.  McCAM- 
ANT,  3.,  concurs  in  the  result 

(88  Or.  5B4)  ' 

In  re  SHARP.* 
SHAEtP  V.  MARION  COUNTY. 
(Supreme  Court  of  Oregon.    March  19,  1918.) 

1.  Infants  «=9l2i»4,  New,  voL  17  Key-No. 
Series  —  MoTUEBS*  Pensionb— Pabtial  De- 

PENDENOT. 
Under  Laws  1913,  p.  75,  |  2,  aa  amended  by 
Laws  191S,  p.  97,  proTiding  that  a  woman,  of 
certain  quaiincationB,  who  is  herself,  and  all  of 
whose  children  are,  "wholly"  dependent  on  her 
labor  for  support,  shall  receive  from  the  county 
$10  a  month  for  oue  child  and  $7.50  a  month 
for  each  additional  child,  and  Laws  1913,  p. 
75,  S  3,  providing  that  if  they  are  "partly"  de- 
pendent on  her  labor  for  support,  she  shall  re- 
ceive such  a  sum  as  added  to  her  other  income, 
other  than  that  derived  from  her  labor  shall 
equal  the  amount  provided  by  section  2,  as 
amended,  they  having  a  home  and  a  small  area 
of  land  to  cultivate,  a  declaration  of  partial  de- 
pendency, with  deduction  from  the  full  aniount, 
is  proper:  the  object  of  the  act  being  to  pro- 
vide for  uietr  necessitieB,  and  thev  by  reason  of 
such  property  requiring  less  than  they  would 
without  it 

2.  Infants  ^=>12%,  New,  voL  17  Key-No. 
Series— MoTiiEBs'  Pensions— Allowance- 
Appeal. 

Where,  on  application  for  a  mother's  pen- 
sion, the  juvenile  court  held  applicant  and  her 
ctiildren  only  partly  dependent  within  Laws 
1913,  p.  75,  §  3,  and  made  an  allowance,  $10 
less  per  month  than  that  provided  by  section  2, 
aa  amended,  where  they  are  wholly  dependent, 
and  on  appeal  therefrom  by  her  the  circuit 
court  made  full  allowance,  complaint  cannot  be 
made  by  her  on  appeal  by  the  county  from  the 
circuit  court  that  the  juvenile  court's  manner  of 
arriving  at  the  amount  to  be  deducted  was  not 
proper,  though  the  decree  of  the  circuit  court 
be  reversed. 

Department  2.  Appeal  from  Circuit  Court, 
Marlon  County;  Wm.  Galloway,  Judge. 

AppUcatitm  by  Hattle  E.  Sharp  for  a  moth- 
er's pension.  From  decree  of  drcuit  court, 
on  appeal  from  javenlle  court,  the  County 
of  Marlon  appeals.  Reversed. 

The  juvenile  court  of  Marion  county  made 
an  order  allowing  the  applicant  $15  a  month 
for  the  support  of  herself  and  three  children 
under  the  age  of  16  years,  under  the  provi- 
sions of  the  Mother's  Pension  Act  caiapter 
42,  Laws  1913,  as  amended  by  chapter  90, 
Laws  1015.  This  act  Is  superseded  by  the 
Law  of  1917  (Laws  1917,  p.  501).  The  plain- 
tlCf  and  her  family  occupy  aa  a  home  a  small 


form  of  12.36  acres,  improved  with  a  bouse 
and  bam.  Six  acres  of  this  are  under  cul- 
tivation, upon  which  plaintiff  keeps  a  cow, 
pig,  and  some  chickens.  On  account  of  all 
this  a  reduction  of  $10  was  made  in  her 
monthly  allowance.  The  applicant  and  ber 
three  children  were  declared  "partly  depend- 
ent" under  section  3  of  the  act  Because  of 
tBe  reduction  made  by  the  order  she  appeal- 
ed to  the  circuit  court  Findings  of  fact  and 
conclusions  of  law  were  there  made  and  a 
decree  rendered  allowing  her  and  the  three 
children  for  their  support  $25  a  month  from 
tbe  date  of  the  application,  November  13, 
1915.  The  county  of  Marlon  appeals  to  this 
court 

Max  Oehlhar.  Dlst.  Atty.,  of  Salem  <Jas. 
G.  Heltzel,  of  Salem,  on  tbe  brief),  for  ap- 
pellant Frank  A  Turner,  of  Salem,  for  re- 
spondent 

BEAN,  J.  (after  stating  the  facts  as  above), 
tl]  There  was  no  objection  by  the  county 
to  the  allowance  by  the  juvenile  court  of  $15 
a  month  from  September  11,  1916.  The  dif- 
ference of  $10  a  month  is  involved  upon  this 
appeal.  Section  2  of  the  act  provides  that 
subject  to  the  other  provisions  of  the  act  a 
woman,  mentioned  In  section  1,  who  Is  her- 
self, and  all  of  whose  children  are,  "wholly" 
dependent  upon  her  labor  for  support  shall 
receive  from  the  county  of  their  residence 
the  sum  of  $10  a  month  for  one  child,  and 
$7.50  a  month  for  each  additional  child  re- 
siding with  her,  not  exceeding  $40  a  month. 
Section  3  directs  that  If  such  woman  and 
children  are  "partly"  dependent  upon  her 
labor  for  support,  she  shall  receive  such  a 
sum  per  month  as  added  to  ber  other  Income, 
other  than  that  derived  from  her  labor,  shall 
equal  the  amount  provided  for  In  section  2. 
Tbe  order  made  by  the  Juvenile  court  declar- 
ing a  partial  dependency  of  the  applicant 
and  her  young  children  was  in  perfect  accord 
with  section  3  of  the  act  as  to  the  amount  of 
tbe  pension.  Tbe  purpose  of  the  act  Is  to 
provide  for  the  necessities  of  such  mother 
and  children,  and  certainly  when  they  have 
a  home  and  a  small  area  of  land  to  cultivate 
they  would  require  a  less  amount  than 
though  they  were  without  such  farm. 

[2]  It  Is  contended  by  counsel  for  claim- 
ant that  the  manner  of  arriving  at  the  figure 
to  be  deducted  was  not  proper;  but  this  Is 
unimportant  There  being  no  appeal  by  the 
county  from  the  order  of  the  juvenile  court, 
nor  any  objection  thereto  made  by  tbe  coun- 
ty, that  order  should  not  be  changed  and 
the  same  Is  allowed  to  stand. 

The  decree  of  the  circuit  court  modifying 
tbe  order  of  tbe  Juvenile  court  is  reversed. 
Neither  party  will  be  allowed  costs  in  either 
court 

McBRIDE,  0.  J.,  and  BENSON  and  Mo- 
CAMANT,  JJ.,  concur. 


As»For  otlker  cases  sm  nam*  topic  and  KBT-NUUBSR  In  all  Kay-Numbered  DlgeBts  and  ladexM 
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(8g  Or.  68S) 

HcGARGAIt  et  al  T.  MOORE  et  al. 
(Supreme  Court  of  Oregon.    March  26,  1018.) 

1.  Appeal  and  Ebbob  «=:>425  —  Bebvice  or 
Notice — ^TiUE. 

Where  a  judgmeot  was  rendered  on  Decero- 
•  ber  16,  1916,  and  entered  on  December  18th, 
and  notice  of  appeal  was  served  and  filed  on 
February  17,  1916,  the  notice  -was  not  served 
within  60  days,  as  required  by  L.  O.  L.  {  550, 
Bubd.  5,  as  amended  by  Oen.  Laws  1913,  p.  617 ; 
the  time  for  appeal  expiring  on  February  16, 
1916.  , 

2.  COUBTS  <&=93d— Jdbisdiction~Di8uissal 
OS  Coubt's  Own  Motion. 

Whenever  want  of  jurisdiction  appears,  It 
is  the  duty  of  the  court,  at  any  stage  of  the 
proceeding,  even  on  its  own  motioii,  to  refuse 
to  proceed  further. 

Department  2.  Appeal  from  (Mrcolt  Court, 
UnltDomah  County ;  Henry  B.  McGinn, 
Judge. 

Action  by  C.  A.  McOargar,  P.  O.  Bates,  and 
K.  V.  I4vely,  copartners  doing  business  un- 
der the  firm  name  and  style  of  McCargar, 
Bates  &  Lively,  against  L.  m.  Moore,  doing 
business  as  M.  Moore  &  Co.,  and  Illinois 
Surety  Company.  Judgment  for  plaintiffs, 
and  detendant  the  surety  company  appeals: 
Aiq;>eal  dismissed. 

Thomas  Mannli,  of  Portland,  for  appellant. 
F.  S.  Senn,  of  Portland  (Senn,  EkwaU  & 
Recken,  oC  Portland,  on  the  brleO,  for  re- 
spondents. 

BEAN,  J.  Counsel  for  plaintUF,  and  re- 
spondent filed  a  motion  to  dismiss  the  appeal 
for  want  of  Jurisdiction.  A  statement  of  the 
facts  and  a  memorandum  of  the  former  con- 
sideration of  the  motion  will  be  found  lo 
157  Pac.  1107.  After  a  review  we^see  no  rea- 
son for  changing  the  expression  therein  re- 
corded as  to  that  part  thereof  relating  to 
judgment  being  rendered  by  consent.  Fur- 
ther consideration  of  the  motion  was  per- 
mitted by  the  former  opinion. 

[1, 2]  An  additional  question  which  was 
not  specifically  mentioned  In  the  motion  to 
dismiss  was  urged  upon  our  attention  at  the 
ergum»it  ot  the  case  and  Is  In  the  brief. 
Counsel  f<v  plaintiff  and  respondent  submit 
that  the  notice  of  appeal  was  not  served  and 
filed  within  60  days  from  the  entry  of  the 
Judglnent  appealed  from,  ias  required  by  sub- 
diTlal<m  6  of  sectltm  550,  L.  O.  L,,  as  amend- 
ed by  General  Lam  ot  Oregon  for  1913,  p. 
617.  The  Judgment  was  rendered  on  Decern* 
ber  16,  1015.  The  same  was  entered,  as  we 
understand  the  record,  on  December  IS,  1915. 
The  notice  of  apiwal  was  served  and  filed  on 
F^niary  17.  1916.  Oountlug  fimm  the  later 
date  of  the  Judgment  entry  the  time  for  serv- 
ing and  flUng  the  notice  of  appeal,  in  order 
to  give  this  court  Jurisdiction  to  determine 
the  cause,  expired  on  February  16,  1916.  It 
wfts  therefore  not  served  or  filed  within  the 
time  specified  by  the  Code.  Hutchison  v. 
GrandaU,  82  Or.  27,  160  Pac.  124 ;  Stanfield 


v.  Mahon,  82  Or.  300,  161  Pac.  561.  When- 
ever want  of  Jurisdiction  appears,  it  is  the 
duty  of  the  court,  at  any  stage  of  the  proceed- 
ing, even  on  Us  own  motion,  to  refuse  to  pro- 
ceed further.  The  appeal  la  therefore  dis- 
missed. 

McBBIDE,  C.  J.;  and  MOORID  and  Mc- 
CAMANT,  JJ.,  concur. 


(88  Or.  SIO) 
WETGANDT  v.  BARTLB.  • 
(Supreme  Court  of  Oregon.    March  19,  1918.) 

1.  Appeal  and  Eekob  ®=>997(2>— Nonsuit- 
Scope  OF  Inquiey. 

In  deterTuioiug  whether  nonsuit  was  prop- 
eriy  denied,  defendant's  evidence  as  well  as 
that  of  plaintiff  may  be  considered ;  and.  if  de- 
fendant's evidence  supplies  the  -omiBsioa  of 
plaintiff's  evidence,  the  denial  of  nonsait  will  be 
sustained. 

2.  Municipal  Cobpobations  *=9706(6)— 
Streets— Speed  of  Tbavel— Neoliqehcb— 
kvidencb. 

Evidence  held  to  present  a  jury  question  on 
the  right  of  a  pedestrian,  struck  by  an  ,autoiDo- 
bile  while  crosdng  the  city  street,  to  recover. 

3.  Dahaobs  «»134  (1)— Excessive  Dahaoes. 

Verdict  of  $750  in  favor  of  a  pedestrian, 
struck  by  an  automobile,  receiving  serious  hurts 
and  incapacitated  for  the  position  to  which  he 
was  about  to  be  promoted,  was  not  excessive. 

4.  Appeal  and  Ebbob  €=>1052(5)~Habmlbbs 
Eebob. 

Error,  if  any,  in  admitting  evidence,  in  such 
action,  that  the  injuries  so  caused  rendered  bim 
incapable  of  performing  work  in  the  position  to 
which  he  was  about  to  be  promoted,  was  not 
prejudicial,  since  the  verdict  was  not  excessive. 

5.  Municipal  Cobpobations  «=»700(1>— 
Street  Accidents  — rLEADiNo—lNiriATivB 
Chabtgb. 

Sp.  Laws  1003  (Sp.  Sess.).  p.  97,  being  the 
legislative  charter  of  the  .city  of  North  Bend, 
authorized  the  city  to  regulate  the  speed  of  auto- 
mobiles upon  its  streets,  and  therefore,  in  an  ac- 
tion under  an  ordinance  prohibiting  speed  which 
endangers  life  or  limb,  It  was  not  necessary  to 
plead  the  initiative  charter,  since  it  will  not  bo 
presumed  that  the  legislatiTe  charter  has  been 
changed. 

6.  Evidence  ^»474(8)— Opinion  Evidbncb-^ 
ADuissiBiLirr. 

A  passenger  on  the  automobile  which  stni<± 
plaintiff,  who  stated  that  he  afterwards  rode 
in  automobiles  and  observed  the  speedometers, 
was  competent  to  say  what  was  the  speed  ot  the 
automobile  which  hit  plaintiff. 

7.  Witnesses  «=»3»0(5)  —  Ihpeaohhent  — 
What  Constitutes. 

It  was  not  impeachment,  bat  mero  refresh- 
ing of  memory,  for  counsel  to  ask  his  own  wit- 
ness whether  he  had  previously  stated  the 
speed  of  an  automobile  to  have  been  greater 
than  he  then  said  it  was,  and  it  was  within  tiie 
discretion  of  the  trial  court  to  permit  such 
form  of  auestkm  hi  order  to  refresh  his  recol- 
lection. 

8.  Evidence  9=»268— Dbolabatzons— Pebson- 

AL  iNJtTBIES. 
In  an  action  for  personal  injuries  when 
struck  by  an  automobile,  declarations  of  plain- 
tiff on  the  following  day  were  properly  admit- 
ted in  evidence  to  show  the  condition  of  his 
health. 

9.  Evidence  «=»268  —  Dbolabations  —  Per- 
sonal Injubies. 

A  physician  or  attendant  may  testify  to  the 
injured  party's  statement  as  to  bis  symptoms, 


^S^ot  other  cases  sm  same  toplo  and  KBT-NUMBBB  Ut  aU  Kf^-Nnmbared  DlgtsU  and  Indezw 
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Ills,  and  the  locality  and  character  of  hiB  pais, 
when  made  for  the  purpose  of  medical  advice 
and  treatment,  aa  such  statemtaits  are  made 
with  a  view  to  being  acted  apon  in  a  matter 
of  grave  personal  concern,  in  raation  to  wbidi 
the  injured  party  has  a  strong  and  direct  inter- 
est to  adhere  to  the  truth. 

10.  Appeal  and  Erbob  «=9882(12)— Invited 
Errob. 

In  action  for  injuries  when  struck  hj  an  au- 
tomobile, defendant's  counsel  cannot  complain 
of  an  instruction  on  contributory  negligence  of 
the  same  purport  as  the  one  which  he  requested, 
although  such  defense  was  not  pleaded. 

11.  Appeal  and  Ebbob  «C31033(5)— Habu- 
LBss  Erbob. 

In  action  for  injuries  when  struck  by  an- 
tomobile,  where  the  defense  at  contributory 
negligence  waa  not  pleaded,  a  charge  submit- 
ting contributory  negligence  waa  advantageous 
to  the  defendant  and  he  could  not  assign  it  aa 
error. 

Department  2,  Appeal  from  Circuit  Conrt, 
Coos  County;  G.  F.  Sklpworth,  Judge. 

Action  by  L.  C.  Weygandt  against  Ira  B. 
Bartle.  Judgment  for  plaihtlfl,  and  defend- 
ant appeals.  Affirmed. 

The  defendant  appeals  fnnu  a  Judgment 
for  $750  damages,  based  uptm  a  Jury  verdict 
The  gtat  of  the  complaint  is  that  on  Decna- 
ber  30,  1914,  while  the  plaintiff  was  lawfully 
walking  along  Railroad  avraue,  a  regularly 
trSTeled  public  highway  used  by  pedestrians 
in  die  dty  of  North  Bend,  Coos  county,  Or., 
the  defendant  carelessly  ran  his  automobile 
onto  him,  Injuring  him ;  that  the  defendant 
at  the  time  was  operating  his  car  at  a  very 
high  and  unlawful  rate  ot  speed  so  that  he 
was  unable  to  control  and  guide  it  properly, 
and  ran  against  plaintiff  without  sounding 
his  horn  or  giving  him  any  warning;  and 
that  defendant  was  driving  at  an  unsafe  rate 
of  speed  in  excess  of  25  miles  an  hour  in 
violation  of  an  ordinance  of  the  city.  The 
answer  denies  the  averments  of  the  com- 
plaint except  as  therein  stated,  and  asserts 
In  substance  that  defendant  at  the  time  was 
'operating  his  car  in  a  careful  manner,  and 
that  plaintiff  without  any  reason  carelessly 
failed  to  observe  his  approach  and  attempted 
to  cross  directly  from  one  side  of  the  thor- 
oughfare to  the  other,  and  that  when  he 
heard  the  approach  of  the  auto  he  attempted 
to  retrace  his  steps  and  came  In  contact  with 
It ;  that,  upon  observing  the  plaintiff,  defend- 
ant Immediately  turned  Ms  machine  away 
from  him,  cut  off  the  power,  and  applied  tUe 
brakes;  that  the  accident  was  unavoidable 
as  far  as  he  was  coucemed  and  was  caused 
by  the  negligent  acts  of  the  plaintiff.  The  re- 
ply put  in  Issue  the  material  portions  of  the 
new  matter  of  the  answer. 

0.  F.  McKnlght,  of  Marshfield  (J.  P.  Brenn, 
of  North  Bend,  on  the  brief),  for  appellant 
John  D.  Goss,  of  MarshQeld  (J.  C.  Kendall 
and  H.  S.  Murphy,  both  of  Marshfield,  on 
the  brief),  for  respondent 

BEAK,  J.  (after  stating  the  facts  as  above). 
[1]  The  first  error  assigned  is  the  refusal  of 


the  court  to  grant  defendant's  motion  for  a 
nonsuit  made  at  the  close  of  plaintiff's  evi- 
dence.   After  the  denial  of  the  motion,  de- 
fendant introduced  evidence  In  his  own  be- 
half.  It  Is  contended  by  defendant's  counsel 
that  according  to  the  case  of  Woods  v.  WUc-' 
Strom,  67  Or.  581,  5»0,  135  Pac.  192.  the  tes- 
timony on  the  part  of  defendant  should  not 
be  considered  In  reviewing  the  ruling  as  to 
the  nonsuit  In  Trlckey  v.  Clarlc,  50  Or.  516, 
519,  93  Pac.  457,  the  rule  was  announced  by 
Mr.  Chief  Justice  Bean,  follovrlng  the  hold- 
ing in  Bennett  v.  N.  P.  Ex.  Co.,  12  Or.  49,  « 
Pac  160,  that,  in  determining  questions  aris- 
ing on  a  motion  for  a  nonsuit,  consideration 
will  be  given  to  the  entire  testimony;  that 
if  there  is  a  want  of  sufficient  evidence  to  be 
submitted  to  the  Jury  when  plaUitiff  rests 
his  case,  if  defendant  afterwards  supplies  tba 
omission,  the  ruling  on  the  request  for  a  non- 
suit wUl  not  be  disturbed.  That  doctrine  has 
been  adhered  to  in  numwnis  cases,  and  Is 
our  gu^  now.    Jennings  v.  Trummer,  SQ 
Or.  14».  96  Pac.  874,  23  U  B.  A.  (N.  8.)  164, 
132  Am.  St  Reir.  680 ;  Dryden  v.  P^ton-Arm- 
strong  Co.,  53  Or.  418,  421,  101  Pac.  190; 
Crosby  v.  Portland  Ry.  Co.,  53  Or.  496,  502, 
100  Pac  300, 101  Pac.  204;  Taylor  v.  Taylor, 
54  Or.  660,  568,  103  Pac.  524;  Morrison 
Franck,  59  Or.  429,  435,  UO  Pac.  1090,  117 
Pac.  308;  Yauyl  v.  Portland  Flouring  MiUa 
Co.,  63  Or.  520,  534,  128  Pac  830;  Hofer  T. 
Smith,  65  Or.  145,  148,  129  Pac  761 ;  Patton 
V.  Women  of  Woodcraft,  65  Or.  33,  36,  131 
Pa.c  521;  Caraduc  v.  Schanen-Blair  Co.,  66 
Or.  310,  313,  133  Pac  636;    Oberstock  v. 
United  Rys.  Co.,  68  Or.  197,  204,  137  Pac 
195 ;  Bouadtree  v.  Mt.  Hood  R.  Co.,  168  Pac 
61.   In  Harding  v.  Oregwi-Idaho  Co.,  57  Or. 
84.  42.  110  Pac  412.  in  regard  to  the  rule 
referred  to,  Mr.  Justice  Slater  said:  "There 
can  be  no  question  about  the  principle  enun- 
datied."   It  Is  not  a  matter  of  Importance  as 
to  who  introduced  the  evidence  contained  la 
the  record.   Cunningham  v.  Friendly,  70  Or. 
222,  230,  139  Pac  928,  140  Pac  989.  The  tes- 
timony In  the  record  tends  to  show  that  on 
the  night  of  the  accident  at  about  10:30  p.  m. 
plaintiff,  Weygandt,  was  proceeding  along 
the  right  side  of  the  planked  highway  to  hts 
work  on  a  night  shift  as  a  member  of  the 
shore  gang  of  a  dredge.   There  was  no  side- 
walk on  the  roadway.    It  was  planked  18 
feet  in  width  and  was  used  constantly  by 
both  v^des  and  pedestrians  and  was  the 
main  traveled  thoroughfare  leading  from 
Marshfield  to  North  Bend.  The  place  where 
the  accident  occurred  was  within  the  city 
limits  ot  North  Bend  and  known  as  Ballroad. 
avenue.  The  city  maintained  street  lines  and 
repaired  the  street   There  Is  a  sharp  curve 
at  the  point  which  defendant's  car  was 
rounding  when  It  struck  plaintiff.   It  was  In 
December  when  the  road  was  wet  and  slip- 
pery; It  was  a  "greasy  road,"  a  dangerous 
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place.  Defendant's  car  was  a  two-seated  one. 
Tbere  were  six  people  on  the  car;  one  on 
the  seat  wttb  defendant  who  was  driving, 
one  standing  on  each  side,  and  two  hanging 
on  the  back.  It  was  a  dark,  misty  night,  and 
there  was  quite  a  bit  of  molstore  on  the 
windshield.  The  speed  of  the  auto  was  es- 
timated at  from  about  20  to  25  miles  an  hour. 
Defendant  states:  "I  ran  at  that  time  20 
miles  an  hour — 15  or  20  miles  an  hour.**  As 
to  the  happening  of  the  accident  the  testimo- 
ny was,  tn  substance,  as  follows:  Plalntilf's 
witness  E^utnam  testified  thus: 

"We  got  around  the  curve,  and  we  hit  Mr. 
Weygaodt,  and  then  just  about  tbe  time,  or 
just  a  little  bit  before  we  hit  him,  Mr.  Bartle 
kind  of  went  kind  of  diagonal  across  tho  road, 
and  when  be  got  to  the  other  side  be  tried  to 
straighten  up,  and  the  rear  end  of  tbe  car  kind 
of  slued  o£F  from  the  plank,  and  we  went  ahead 
probably  75  or  100  feet,  something  of  that  mat- 
ter ;  I  didn't  measure  it,  but  it  was  a  short  dis- 
tance, and  we  stopped.* 

Defendant's  witness  Standlsh  described  tbe 
acctdoit  thus: 

"I  was  looking  ahead,  I  was  on  the  outside 
of  the  car,  I  had  my  bead  on  the  outside,  and 
I  had  a  perfect  view,  and  was  watching  the  light 
as  it  sbone  on  the  road,  and  all  at  once  I  saw 
a  man.  and  I  called  to  the  Doctor,  'There  is  a 
man  there.'  He  was  on  the  ri^bt-hand  side  of 
the  road,  and  he  was  Just  in  the  circle  of  the 
lights,  from  the  car.  The  Doctor  didn't  do 
anyttiuig  but  shove  the  ear  right  over,  or  pall- 
ed it  to  tbe  left  and  I  hang  on  because  I  was 
a  little  afraid  that  be  would  skid  the  way  he 
tamed  there,  and  I  lost  sight  of  tbe  man  be- 
cfluse  he  was  on  tbe  other  side  of  the  car. 
Then  I  tdt  a  jolt  of  tbe  car,  and  I  said,  'You 
hit  him.*  ^e  Doctor  kept  on  turning  to  the 
left  until  he  was  clear  of  the  road.  Before  he 
got  there,  I  jumped.   ♦   •   • '» 

Defendant's  version  of  the  occurrence  is 
as  follows: 

"Standlsh  said.  *There  la  a  man,'  and  I  tnrn- 
ed  tbe  engine  off,  and  I  b^an  to  turn  to  the 
left,  and  I  tried  to  find  him.  and  Z  could  not 
see  any  man  in  tbe  light,  ami  when  I  did  see 
him  he  was  in  front  of  tbe  right  light  Be  was 
not  15  feet  away  with  bis  head  down,  and  bis 
dinner  bucket  in  bis  band.  Tbe  wind  was 
blowing  from  the  north,  and  he  turned  right 
square  around  in  the  road,  faced  me,  and  gave 
a  little  jump  to  the  side,  and  tbe  only  place 
that  the  car  hit  him  was  on  the  top  of  the  fen- 
der,' and  that  is  what  bit  him  in  the  side  rigbc 
here.  *  *  *  The  first  thing  be  asked  me,  ho 
said,  'Couldn't  yon  see  me?  and  I  said:  'xes, 
I  could  see  yott,  but  not  quick  oiough  to  miss 
yon.' " 

Plaintift  testified  that  he  beard  no  horn 
or  warning  as  tbe  car  approached  him  from 
behind  and  struck  him;  tliat  "I  said  to  Dr. 
Bartle,  'My  God,  couldn't  you  see  me  coming?' 
and  be  said,  'Yes,  I  could  see  yon,  but  I  could 
not  keep  from  striking  you.'  " 

[2]  We  cannot  say  there  was  no  evidence 
to  su^^rt  a  verdict;  therefore  we  are  In- 
hibited from  disturbing  tbe  same.  Section 
3,  art  7,  Const.  Tbe  jary  might  reasonably 
conclude  from  the  evidence,  and  apparently 
did,  that,  taking  Into  consideration  the  time 
and  place  and  the  prevailing  circumstances, 
the  defendant  was  driving  bis  car  at  a  great- 
er speed  than  was  reasonable  and  proper, 
having  regard  to  the  safety  of  tbe  public; 


that  he  did  not  have  proper  control  of  tbe 
machine  so  as  to  stop  tbe  same  or  slacken 
tbe  speed  sufficiently  to  avoid  striking  tbe 
plaintiff,  who  was  maklug  a  desperate  leap 
to  escape  the  car  and  within  a  reasonable 
time  would  have  done  so.  See  Motor  Vehi- 
cle Law,  Laws  of  Oregon  1911,  p.  267,  §§  16, 
17.  This  act  provides  that  every  vehicle 
shall  be  ran  at  a  rate  of  speed  at  no  time 
greater  than  Is  reasonable  and  proper,  hav- 
ing regard  to  tbe  safety  of  the  public,  the 
traffic,  and  use  of  the  street  or  highway.  Or- 
dinance No.  185  of  the  city  of  North  Bend 
makes  practically  tbe  same  provision  as  to 
the  speed  of  autos  on  all  streets,  avenues, 
and  public  highways  within  that  city.  The 
deductions  to  be  drawn  from  the  evldencie 
are  for  the  jury,  and  not  for  the  court  The 
testimony  clearly  tended  to  support  the  aver- 
ments of  the  complaint  The  determination 
upon  the  motion  for  a  nonsuit  cannot  be  dis- 
turbed. 

[3, 4]  Over  defendant's  objection  and  ez< 
ception,  plalntlft  was  permitted  to  show  that 
be  bad  been  promised  an  increase  in  wages, 
and  that  owing  to  the  injury  complained  of 
he  was  incapacitated  to  work;  that  after  the 
Injury  be  was  promoted,  but  was  unable  on 
account  of  tbe  hurt  to  do  the  labor.  Tbe 
rule  is  stated  in  13  Cyc.  p.  204bb,  thus: 

"Where  by  virtue  of  tbe  contract  of  employ- 
ment plaintiff  will,  if  found  satisfactory,  be 
promoted  or  given  an  increase  of  salary  with- 
in a  stipulated  or  reasonable  time,  this  tact 
is  admisuble  on  the  question  of  damages." 

See  Bryant  v.  Omaha,  etc,  Oa,  98  Iowa« 
483,  67  N.  W.  392 ;  St  Lonls,  etc.,  Ry.  Co.  T. 
Sweet,  60  Ark.  650,  31  S.  W.  571;  Sou.  Pac. 
V.  Ward.  208  Fed.  38S,  892,  125  0.  O.  A.  601. 
The  damages  awarded  i^alntlff  were  not 
excessive.  There  was  no  prejudicial  error 
in  such  ruling. 

[5]  Defendant's  counsti  contend  tbat  tbe 
plaintifF  &iied  to  plead  and  prove  tbe  Initi- 
ative charter  of  the  dty  as  the  law  ttien  re- 
quired, and  ttiat  therefore  it  does  not  ap- 
pear tbat  tbe  dty  had  control  of  the  street 
where  the  accident  occnrred,  and  tbat  it  was 
error  to  submit  the  provlBlons  of  Che  ordi- 
nance to  the  jury.  The  legialattve  charter 
of  North  Bend  of  1^  (section  27,  snbdlr. 
23)  provides  that  tbe  council  sliall  bbve  pow- 
er within  the  ci^  of  North  Bend  "to  regu- 
late the  use  of  the  stireets,  ^dewaUts,  croas- 
walks,  btgbwaye  and  pnUlc  idaces  for  foot 
passengers,  animals,  Tildes,**  etc.  Subdivi- 
sion 27  of  this  section  confers  power  on  the 
city  council  "to  control  and  regulate  tbe 
traffic  on  tbe  streets,  avenues  and  public 
places,"  and  subdivision  40  thereof  gives 
the  council  power  "to  regulate  tbe  speed 
upon  any  and  all  railways,  street  cars  and 
street  car  lines  or  other  roads,  or  vehicles 
of  all  kinds,"  etc.  See  Special  Laws  of  Ore- 
gon for  1903  (Sp.  Sess.),  p.  97.  Tbe  power 
thus  granted  enabled  the  city  to  enact  the  or- 
dinance in  question.  The  provision  in  the 
charter  In  regard  to  streets  is  a  very  common 
one,  and  it  will  not  be  presumed,  In  tbe  ab- 
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senee  of  a  sbowiug  to  the  contrary,  that  such 
charter  authority  has  been  abrogated  by  any 
Initiative  measure.  Rusk  v.  Montgomery,  80 
Or.  93,  156  Pac.  435,  438.  The  evidence  as  to 
what  change  had  been  made  In  the  charter 
was  excluded  at  the  Instance  of  the  defend- 
ant It  was  under  the  dominion  of  the  city 
authorities  by  virtue  of  the  police  power  of 
the  city.  There  was  no  error  in  this  respect 

16]  Objection  la  made  on  behalf  of  defend- 
ant that  witness  Putnam,  a  nonexpert,  was 
permitted  to  estimate  the  speed  of  the  car 
on  which  he  was  riding  at  the  time  of  the 
casualty.  This  was  competent  The  witness 
stated  that  since  the  accident  he  had  ridden 
on  cars  and  had  taken  notice  of  speedome- 
ters, and  Judged  from'  that  that  defendant's 
car  was  running  about  20  miles  an  hour. 
The  objection  goes  only  to  the  weight  of  the 
evidence.  Everart  v.  Fischer,  75  Or.  316, 
145  Pac.  33,  147  Pac.  189 ;  Macchi  v.  P.  By., 
L.  &  P.  Co.,  76  Or.  215,  148  Pac.  72;  Ober- 
stock  V.  United  Rys.  Co.,  supra.  There  is  no 
real  controversy  as  to  the  speed  of  the  auto 
at  the  time  of  the  injury.  Defendant's  wit- 
ness estimated  the  rate  at  from  15  to  25 
miles  an  hour. 

[7]  The  ilefendant  complains  that  counsel 
for  plaintiff  was  improperly  allowed  to  im- 
peach his  own  witness  by  asking  Putnam 
the  following  question: 

"Haven't  you  stated  that  at  one  time  be  (de- 
fendant) was  going  at  the  rate  of  thirty  miles 
an  hour?" 

The  witness  then  testified  that  he  had  said 
defendant  was  probably  going  between  25 
and  not  more  than  30  miles  an  hour,  but 
that  since  then  he  had  ridden  on  cars  and 
observed  the  speedometers  and  had  reached 
the  conclusion  that  the  speed  was  about  20 
miles  an  hour.  The  object  of  the  question 
objected  to  was  apparently  to  refresh  the 
memory  of  the  witness,  and  not  for  the  pur- 
pose of  impeachment  Where  a  party  is 
disappointed  In  his  witness,  it  Is  within  the 
discretion  of  the  trial  court  to  permit  his 
counsel  to  frame  his  questions  so  as  to  re- 
fresh the  memory  of  the  witness  and  to  di- 
rect his  attention  to  the  statements  previ- 
ously made  by  him  In  regard  to  the  subject- 
matter  of  his  testimony.  40  Cyc.  2450; 
White  T.  State,  87  Ala.  24,  5  South.  829; 
Hildreth  v.  Aldrich,  15  R.  I.  163,  1  Atl.  249 ; 
Ballard  t.  Pearsall,  53  N.  Y.  230;  Hickory 
v.  U.  S..  151  D.  S.  303.  14  Sup.  Ct  834,  38 
L.  Bd.  170. 

[I]  Defendant  assigns  as  error  that  the 
eoart  erred  in  permitting  plaintiff's  witness 
Richards  to  testify  that  on  the  day  after  the 
Injury  plaintiff  complained  of  pain  In  his 
aide.  The  atatem^ts  or  declarations  of  the 
plaintiff  were  properly  admitted  in  evidence 
for  the  purpose  of  showing  the  condition  of 
his  health,  which  was  in  lasne  nnder  the 
dlalm  that  he  was  severely  injured.  1 
Greenleaf,  E^.  I  102;  Blair  t.  Madison 
County.  81  Iowa.  313,  46  N.  W.  1093.  1094; 
Ceyes  t.  Cedar  Falls,  107  Iowa.  609,  78  N. 


W.  227.  At  page  200  (8),  of  13  Cyc,  the  rule 
Is  laid  down  thus: 

"All  such  dedarations  and  exelamationB  of 
present  pain  or  satFerlng  as  would  ordinarily 
and  probably  be  caused  by  such  Injury  are  ad- 
missible as  original  evidence  when  made  under 
ordinary  circumstances,  although  it  be  &  con- 
siderable time  after  the  mjury ;  declarations 
of  past  pain  and  suffering  or  sucfa  declarations, 
when  made  after  the  controverBj  has  arisen  or 
suit  has  been  brought,  are  not  ordinarily  admis- 
Bible." 

[9]  It  is  well  settled  that  a  physician  or 
attendant  may  testify  to  the  Injured  party's 
statement  as  to  his  symptoms,  Ills,  and  the 
locality  and  character  of  his  pain,  when 
made  for  the  purpose  of  medical  advice  and 
treatment,  as  such  statements  are  made  with 
a  view  to  being  acted  upon  in  a  matter  of 
grave  personal  concern,  in  relation  to  which 
the  Injured  party  has  a  strong  and  direct 
Interest  to  adhere  to  the  truth.  13  Cyc.  p. 
201  (9). 

[10,  II]  I>efeDdant  complains  of  the  In- 
structions given  by  the  court  The  jury  were 
plainly  instructed  to  the  effect  that  It  was 
the  duty  of  the  defendant  in  <^erating  his 
automobile  over  Uie  highway  to  use  ordi- 
nary care  to  avoid  Injury  to  pedestrians, 
and  if  he  performed  Us  duty  he  would  not 
be  liable;  also,  that  it  was  the  duty  of  the 
plaintiff  In  traveling  along  the  street  or 
highway  In  question  to  use  ordinary  care  to 
avoid  Injury,  and  that,  tf  he  failed  to  erec- 
else  such  ordinary  care  and  thereby  proxi- 
mately contributed  to  his  injury,  then  the 
defendant  would  not  be  liable  even  though 
the  defendant  was  guilty  of  the  negligence 
charged  In  the  complaint  The  defendant 
contends  that  contributory  negligence  was 
not  pleaded  In  the  answer,  but  that  he  plead- 
ed that  the  injury  was  caused  wholly  by  the 
negligence  of  the  plaintiff.  The  defendant's 
counsel  requested  an  Instruction  upon  con- 
tributory negligence  of  the  same  purport  as 
the  one  given,  and  therefore  cannot  be  heard 
to  complain  of  the  giving  of  such  an  In- 
struction. Wesco  V.  Kern,  36  Or.  433,  59 
Pac.  548,  60  Pac.  563  ;  4  C.  J.  707.  The 
charge  was  advantageous  to  the  defendant 
and  cannot  be  assigned  as  error  by  him.  4 
C.  J.  920,  note  63a.  See,  also.  Plm  v.  St. 
Louis  Transit  Co.,  108  Mo.  App.  713,  84  S. 
W.  155;  Smith  v.  Ogden,  etc..  B.  Co.,  S3 
Utah,  129,  93  Pac.  185,  18& 

A  careful  examination  of  all  the  instruc- 
tions given  by  the  court  to  the  jury,  some  of 
which  are  complained  of,  shows  that  the 
Questions  at  issue  were  fairly  submitted  to 
the  jury.  It  is  unnecessary  to  refer  to  the 
instmctlons  at  length.  Other  errors  are  as- 
signed in  a  general  way. 

We  have  examined  the  questions  raised 
and  find  no  prejodidal  error  In  regard  there- 
to  nor  any  reason  for  the  reversal  of  thte 
case. 

McBRIDE.  C  J.,  and  UOORB  and  BSe 
CAMANT,  JJ.,  concur. 
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GIEHSCH  V.  ATCHISON,  T.  &  S.  F.  RY.  CO.* 
(No.  21404.) 
(Supreme  Court  of  Kansas.  March  9, 1918.) 

(Sj/ttabua  fey  the  Omtrt.) 

1.  Mastbe  and  Sebvaitt  «s»278(18)— Feder- 
al Ehplotebs*  Liabelitt  Act— Btidbnce— 

Sttfficienct. 
The  evidence  examined,  and  fonnd  to  sup- 
port the  findings  of  the  jury. 

2.  StrSBTANTIAL  EKBOB. 

The  record  examined,  and  held  to  disclose 
BO  substantial  error  as  to  the  merits  of  the  case. 

3.  Limitation  op  Actions  «=»82— Death  op 
Servant  —  Federal  Emflotebs'  Liabilitt 
Act. 

Usdes  the  federal  Employers'  Liability  Act 
(Act  Cong.  April  22,  1908,  c.  149,  35  Stat.  65 
[U.  S.  Comp.  St.  1916.  §  8662])  §  6,  the  cause 
of  action  accrues  within  two  years  from  the 
date  of  the  death  of  the  deceased,  and  a  per- 
sonal representative  appointed  more  than  two 
years  from  such  date  cannot  maintain  an  action. 

4.  AfASTEB  AND  SESVANT  ^E=»253%  —  FeOEBAL 

Employers'  Liabilitt  Acr—LjsnTATioNa. 
The  widow  hronght  her  action  under  the 
state  statute  and  recovered  a  judfmeirt  which 
was  reversed.  When  reached  the  second  time 
for  trial,  leave  was  given  to  amend  by  interline- 
ation by  increasing  the  amount  of  recovery  pray- 
ed for  and  -by  the  allegation  of  the  widow's  ap- 
pointment as  administratrix  and  by  striking  out 
the  former  allegation  that  no  administration  had 
been  had  nor  any  personal  representative  ap- 
pointed. The  plaintiff's  intestate  was  killed 
more  than  two  years  before  this  time  while  en- 
gaged in  interstate  commerce.  Held,  that  the 
statute  of  limitationa  bad  run,  and  that  the 
plaintiff  as  administratrix  cannot  recover. 

Johnston,  C.  J.,  and  Mason,  J.,  dissenting. 

Appeal  from  District  Court,  Lyon  County. 

Action  by  Jessie  Glersch,  administratrix 
of  the  estate  of  Charles  M.  Giersch,  deceased, 
against  tbe  Atchison,  Topeka  &  Santa  Fg 
Railway  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed,  with  di- 
rection to  enter  Judgment  for  defendant 

W.  B.  Smith.  O.  J.  Wood,  and  A.  A.  Scott, 
all  of  Topeka,  tor  appellant  W.  S.  Eret- 
siuger  and  Hamer  &  Gans^  all  at  Eknporia, 
for  appellee. 

WEST,  J.  When  this  case  was  first  here, 
we  held  that  the  action  oould  not  be  main- 
tained by  the  widow.  98  Kan.  168  Pac. 
54.  Thereafter  the  plaintiff  w&s  appointed 
administratrix  and  as  such  was  snbstltuted 
as  plaintiff.  Leare  was  granted  to  amend 
the  petition  by  taterlineatl(HL  The  jury  re- 
turned a  verdict  against  tbe  defmdant  for 
causing  the  death  of  the  plaintiffs  Intestate. 
Hie  defendant  ai^eals  and  contends  that 
the  action  Is  barred,  also  that  the  judgment 
one^t  to  be  reversed,  nrglng  in  Its  brief  that 
the  evidence  did  not  8an>ort  the  charge  of 
negligence  and  that  the  principal  findings 
are  contrary  to  the  evidence. 

[1]  As  to  tbe  merits,  the  claim  of  the 
platntiir  Is  that  the  deceased,  a  switchman, 
went  In  behind  a  slowly  moving  flat  car, 
which  bad  been  separated  from  a  number  of 


others  and  switched  upon  a  certain  tra<&,  to 
adjust  the  knuckle  so  that  it  would  couple 
properly,  and  that  the  train,  which  had  stop- 
ped, started  up  without  warning  and  ran 
against  him  crushing  him  against  tbe  draw- 
bar of  tbe  flat  car. 

It  is  insiated  that  there  Is  no  evidence  that 
the  train  bad  come  to  a  stop-  This  record 
does  not  bear  out  such  a  contention. 

Mr.  Wllhlte  testified,  among  other  things 
"At  tbe  time  Mr.  Giersch  was  adjusting  or 
working  on  that  knuckle,  the  main  train  bad 
stopped.  •  *  •  The  main  train  did  not  re 
mam  standing  during  all  the  time  he  was  work- 
ing on  this  knuckle.' 

On  cross-examination: 

"The  cars  behind  him  had  stopped.  I  seen 
them.  There  was  nothing  between  me  and  that 
train  to  prevent  me  from  seeing  these  cars. 
I  should  judge. the  cars  following  hnd  stopped 
stock-still.  They  did  not  remain  stopped  very 
long.  X  don't  know  how  long.  I  saw  him  in 
there  a  space  of  10  or  15  seconds  before  he  was 
bit.  The  cars  had  stopped  possibly  2  or  3 
eeconds  before  that." 

On  redirect  examination: 

"I  said  that  after  he  had  walked  along  there 
behind  that  car  and  was  working  with  the 
knuckle  the  train  stopped,  came  to  a  dead  stop, 
and  then  when  It  started  it  moved  gradually 
down." 

Mr.  Sterner  testified: 

"He  was  following  the  flat  car  and  working 
the  knuckle  with  his  hands.  The  train  bad 
stopped,  well,  I  will  say  momentarily,  as  though 
the  engineer  has  set  tbe  air  and  released  it**^ 

On  cross-lamination: 

"I  couldn't  see  the  engine  that  was  pushing 
this  string  of  cars  on  account  of  some  way- 
cars,  that  were  on  the  way-car  track  between 
me  and  the  engine.  I  could  not  tell  as  to  wheth- 
er the  engine  stopped  or  not  I  did  notice  the 
slacking  or  stopping  of  the  cars  up  at  the  east 
end  of  this  string  of  cars." 

Mr.  Anderson  for  tbe  defendant  testified: 
"Unless  a  man  was  paying  very  particular 

attention,  he  could  be  tooled  by  this  rebound. 

He  might  have  thought  tbey  had  stopped  when 

they  hadn't." 

On  cross-examination: 
"It  fooled  me,  too,  and  I  don't  say  now  wheth- 
er it  stopped  or  not" 

Again: 

"After  that  car  was  uncoupled  from  tbe  train, 
that  train  was  either  so  slacked  up  that  I  could 
not  tell  whether  it  entirely  stopped  or  not  or  It 
did  actually  stop;  one  or  the  ottier.** 

l!  rom  tbe  counter  abstract: 

Mr.  Wilhite:  "Q.  If  I  understand  yon  cor- 
rectly, you  say  after  he  had  walked  along  there 
behind  this  car  and  was  working  with  the 
knuckle,  tbe  train  stopped— came  to  a  dead  stop? 
A.  Yet  sir." 

Mr.  Sterner:  "Q.  I  will  ask  you  If  you  did  not 
state  in  your  former  testimony,  if  you  did  not 
unqualifiedly  say  that  the  train  had  stopped,  for 
the  purpose  of  refreshing  your  memory?  A. 
Well,  I  believe  it  had  come  to  a  stop— a  com- 
plete stop." 

While  there  was  evidence  to  the  contrary 
and  also  evidence  tending  to  show  that  the 
stop  was  merely  tbe  action  of  the  train  in 
taking  up  slack,  tbe  statemmta  of  witnesses 
already  quoted  seem  to  have  impressed  the 
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Jury  as  correct,  and  thej  are  sufficient  to 
anstain  tbe  verdict  and  findings  as  to  the 
qnefitlon  of  stopping. 

The  Jury  found  that  the  switch  engine 
handling  the  cars  stopped  after  Mr.  Glersch 
cut  off  a  flat  car  and  before  the  stop  signal 
was  given  by  the  foreman.  They  found  that 
the  other  switchman  and  the  foreman  did  not 
signal  the  engineer  to  stop  Immediately  after 
the  deceased  had  stepped  between  the  cars; 
that  the  switchman  shouted,  but  not  Immedi- 
ately— too  late  to  avoid  injury.  The  allega- 
tion was  that  the  foreman  In  charge  and 
other  employfis  knew  or  should  have  known 
that  the  deceased  was  adjusting  the  knuckle 
of  the  flat  car  and  was  not  In  a  position 
where  he  could  observe  the  danger,  and  that 
the  foreman  carelessly  and  negligently  caus- 
ed the  train  to  again  come  forward  without 
warning  to  the  deceased.  The  Jury  found 
that  the  negligence  consisted  in  starting  the 
train  and  pushing  It  forward  without  warn- 
ing after  the  flat  car  was  cut  off,  and  that 
the  foreman  and  another  employe  were  the 
ones  Immediately  negligent  They  also  re- 
duced the  damages  from  $10,000  to  $7,016.66 
on  account  of  the  negligence  of  the  deceased. 
The  foreman  himself  testlfled  that  he  had 
control  over  the  way  tbe  men  did  their  work ; 
that  he  knew  th«  position  of  tbe  deceased; 
that  he  was  looking  at  him  all  the  and 
could  not  be  mistaken. 

The  switchman  whom  the  jury  found  to 
have  been  negligent  testified  that  he  turned 
the  pin  puller  over  to  Mr.  Glersch,  or  the 
lever,  and  stopped  so  that  he  could  give  the 
signal  to  tbe  foreman. 

"The  only  signal  I  intended  to  give  was  that 
when  that  track  was  shoved  far  enough  they 
would  stop;  that  is  what  I  was  doing  at  that 
time.  In  this  gsbs  we  were  shoving  the  cars. 
When  you  kick  in  you  give  them  a  kick  off  and 
let  them  go." 

He  further  testified  that  as  the  gap  open- 
ed 13P  Mr.  Glersch  stepped  around  the  end  of 
tbe  car. 

"I  suppose  I  was  in  sight  of  the  foreman. 
The  foreman  was  keeping  in  line  with  me.  He 
was  behind  me.  He  was  looking  towards  me. 
It  was  not  necessary  for  me  to  turn  around  to 
face  him  to  give  tbe  sign.  The  engine  stopped 
once  00  my  stop  signal.  It  did  not  start  again 
before  Mr.  Gierscb  was  hurt." 

"When  a  man  is  In  there  adjusting  a  knuckle, 
it  is  not  bis  duty  to  give  any  signal.  He  can- 
not give  any  signal.  I  am  not  positive  whether 
the  train  stopped  or  not." 

Tbe  theory  of  the  defense  seems  to  be  that 
Glersch  went  In  between  moving  cars  know- 
ing full  well  the  danger  of  so  doing,  and  that 
it  was  his  own  negligence,  and  not  the  neg- 
ligence of  those  over  blm,  wbich  caused  the 
injury.  The  plaintiff's  theory  Is  that  be 
went  where  It  was  his  duty  to  go  at  a  time 
when  it  was  safe,  having  a  right  to  rely  on 
the  supposition  that  the  train  would  remain 
stopped  or  sufficient  warning  would  be  given 
before  starting  again,  and  that  by  reason  of 
the  starting  and  failure  <tf  wamliig  he  was 
crusbedi 


[2]  Out  of  the  nsnal  evidential  conflict 
the  jury  reached  their  conclusions,  and  the 
record  fiills  to  show  that  they  were  unwar- 
ranted In  so  doing.  We  find  nothing  In  tbe. 
record  of  which  the  defendant  can  complain 
as  to  the  merits  of  the  action. 

[3, 4]  The  death  occurred  on  December  28, 
1913,  the  widow  began  her  action  on  Februa- 
ry 20.  1915,  and  obtained  a  judgment  which 
was  reversed  June  10, 1016,  and  on  July  lOtb. 
thereafter,  the  court  permitted  an  amend- 
ment to  the  petition  and  tbe  substitution  of 
the  plaintiff  as  administratrix  for  herself  as 
widow.  Her  appointment  as  administratrix 
was  on  July  10,  1016.  The  amount  prayed 
for  was  Increased  from  $10,000  to  $20,000, 
but  subsequently  changed  to  its  original 
amount  Section  6  of  the  federal  Employers* 
Liability  Act  35  St.  at  Large,  6C  (U.  S.  Compb 
St  1916,  8  8062),  provides  that: 

"No  action  shall  be  maintained  under  this  set 
unless  commenced  within  two  years  from  the  day 
the  cause  of  action  accrued." 

It  also  provides  that  In  case  of  tbe  death 
of  an  employ^  the  carrier  shall  be  liable  to 
bis  or  h»  personal  represoitatlve  for  the 
ben^t  of  the  snrriTor,  widow  or  husband 
and  children  ot  such  empl^fi. 

In  the  former  opinion  It  was  held  that  the 
testimony  brought  the  case  under  the  feder- 
al act  exdusively,  although  it  was  not  alleg- 
ed in  the  original  petition  that  the  parties 
were  engaged  in  Interstate  commerce.  It  la 
contoided  that  the  change  by  amendment  and 
substitntlon  was  a  change  "from  law  to  law" 
which  cannot  be  more  than  two  years  after 
the  death  of  the  employ^.  Plaintiff  Insists 
that  under  tbe  federal  statute  tbe  action 
does  not  accrue  until  tbe  appointment  of  an 
administrator. 

In  Bodman  t.  Railway  Co.,  65  Kan.  045,  70 
Pac.  642,  59  L.  R.  A.  704,  It  was  held  under 
the  Lord  Campbell  Act  Civil  Code,  {  419 
(Gen.  St.  1015,  i  7823),  that  the  limitation  as 
to  tbe  time  In  which  tbe  action  must  be 
brought  is  a  condition  upon  tbe  right  to  sue 
and  is  not  affected  by  the  general  provisions 
of  section  22  of  tbe  Civil  Code  (Gen.  St  1915, 
S  6912).  This  was  followed  In  Swisher  t. 
Railway  Co.,  76  Kan.  97,  00  Pac.  812,  and  In 
Harwood  v.  Railway  Co.,  171  Pac.  354. 

It  has  frequently  been  decided  that  an 
amendment  may  be  made  after  tbe  statute 
has  run  If  it  go  only  to  the  form  and  not  to 
tbe  substance  of  tbe  action.  A  change  from 
the  coraraou-law  to  statutory  liability  is 
deemed  a  departure.  Kansas  City  v.  Hart, 
60  Kan-  684,  57  Pac.  938.  In  Powers  v.  Lum- 
ber Co.,  75  Kan.  687,  90  Pac.  254.  it  was  held 
that  a  petition,  which  fails  to  state  a  cause 
of  action,  cannot  by  amendment  which  as- 
serts a  cause  of  action  barred  by  tbe  statute 
of  limitations  thereby  be  made  good.  A  peti- 
tion alleging  the  death  In  another  state,  but 
falling  to  add  that  such  state  authorized  a 
recovery  under  the  facts,  was  held  amend- 
able after  the  statute  bad  run,  in  Cunnlnsr 


Digitized  by 


KaxL) 


GIEBSOH  T.  ATCHISON,  T.  &  S.  P.  RT,  00. 


693 


ham  T.  Patterson,  89  Kan.  684, 132  Pac.  198, 
48  Li.  R.  A.  (N.  S.)  506.  The  closing  worda 
of  the  opinion  are: 

"The  amended  Mtltlon  did  not  state  a  new 
cause  of  action.  It  merely  amplified  and  cor- 
rected the  Btatemcnt  of  facts  constituting  the 
only  cause  of  action  the  plaintiff  had  or  pro- 
fessed to  have."  89  Kan.  page  690,  132  Pac. 
page  200  [48  L.  R.  A.  (N.  S.)  606]. 

In  Robinson  v.  Railway  Ca,  90  Kan.  426, 
133  Pac.  537,  a  similar  riUing  was  made.  In 
Harlan  v.  Loomis.  92  Kan.  398,  140  Pac.  845, 
an  amendment  to  correct  a  mistake  of  the 
pleader,  merely  substituting  one  party  plain- 
tiff for  another,  was  held  not  to  change  the 
cause  of  action  and  to  be  proper  although 
made  after  the  statute  bad  run. 

An  action  under  the  state  statute  most  be 
brought  wlthlD  two  years  from  the  time  of 
the  death.  It  is  urged,  however,  that  under 
ttie  federal  act  the  statute  does  not  begin  to 
rnn  until  the  appointment  of  an  administra- 
tor. This  depends  on  when  the  cause  of  ac- 
tion accrues  under  that  act."  The  case  of 
American  R  Co.  of  Porto  Rico  v.  Coronas, 
230  Fed.  545, 144  O.  C.  A.  599,  L.  R.  A.  1916B, 
1095,  is  relied  on,  and  it  was  there  held  that, 
in  rlew  of  the  fact  that  an  action  can  be 
maintained  only  by  the  personal  representa- 
tive for  the  benefit  of  the  beneficiaries,  It  must 
be  deemed  to  a'ccme,  not  from  the  date  of 
the  employe's  death,  but  from  the  date  of 
the  appointment  of  the  administrator;  no 
one  being  able  to  sue  before  that  time.  The 
opinion  was  by  the  United  States  Circuit 
Court  of  Appeals  for  the  First  Circuit  It 
was  suggested  that  the  action  Is  not  for  the 
occnrr«ice  out  of  which  the  death  arose,  but 
for  the  pecuniary  damage  to  the  benefici- 
aries by  the  death,  "so  that  In  no  event  could 
the  cause  of  action  arise  until  after  the 
death  or  be  said  to  exist  so  that  the  statute 
could  nm  until  after  that  time."  230  Fed. 
page  547,  144  O.  C.  A.  page  601  [L.  R.  A. 
1916E7,  1005].  After  going  over  the  anthorl* 
ties,  it  was  said: 

"In  view  of  the  well-recognfeed  mle  heretofbre 
pointed  out  aa  to  when  a  right  of  action  accrues 
— which  Congress  must  have  had  in  mind  when 
enacting  the  present  law— and  in'  view  of  the 
fact  that  Ijord  Campbell's  Act,  upon  which  the 
Employers'  liability  Act  was  modeled,  express- 
ly provided  that  the  limitation  should  run 
from  the  death  of  the  injured  party,  and  that, 
in  the  enactment  of  the  present  law,  Congress 
declined  to  adopt  such  a  limitation,  and  fixed  the 
period  from  the  time  the  action  accrued,  we  are 
of  the  opinion  that  the  proper  construction  of 
the  statute  is  that  the  right  of  action  did  not 
accrue,  bo  that  the  limitation  attached,  until 
the  administrator  was  appointed,  and  that  the 
demurrer  was  properly  overruled."  230  Fed. 
page  553.  144  a  a  A,  page  607  [L.  R.  A. 
19I6E,  l695}. 

In  HaU  T.  Louisvllie  &  N.  R  Co.  (a  G.) 
157  Fed.  464,  a  widow  of  an  employe  of  an 
Interstate  railroad  company  sued  under  the 
Florida  statute,  and  it  was  held  that  an 
amendment  of  her  declaration  changing  the 
capacity  in  whldi  she  sued  to  that  of  ad- 
ministratrix made  a  new  cause  of  actlcm 
tWBed  on  the  federal  statute  and  was  in  ef- 
171  P.-38 


feet  the  bringing  of  a  new  canae,  wliidi  for 
the  purpose  of  limitation  was  begun  when 
the  amendment  was  filed  and  did  not  date 
back  to  the  time  of  the  beginning  of  the 
original  action.  In  Smldi  t.  Atlantic  Coast 
Line  R.  Co.,  210  Fed.  761,  127  C.  a  A-  311, 
It  was  held  by  the  Fourth  Circuit  Oourt  of 
Appeals  that  a  plalntlCT  who  sued  for  person- 
al Injury  could  after  the  expiration  of  two 
years  amend  so  as  to  bring  the  ease  within 
the  federal  Employers'  Liability  Act;  that 
such  amendment  did  not  Introduce  a  new 
cause  of  action,  but  only  affected  the  defens- 
es which  might  be  made.  Mo.,  Kans.  &  Tex- 
as Ry.  V.  Wulf,  226  U.  S.  570,  33  Sup.  Ct.  135, 
57  L.  Ed.  355,  Ann.  Cas.  1914B,  134,  Is  to  the 
effect  that  while  under  the  federal  act  the 
beneficiaries  of  one  killed  cannot  maintain  an 
action  except  as  personal  representatives 
where  the  plaintiff  is  the  sole  beneficiary 
and  takes  out  letters  after  the  beginning  ol 
tbe  action,  an  amendment  may  be  allowed 
which  alleges  that  the  plaintiff  sues  as  ad- 
ministrator. 

"An  amendment  to  the  eflfeet  that  plaintiff 
fiues  as  personal  representative  on  the  same 
cause  of  action  under  the  federal  statute,  in- 
stead of  as  sole  beneficiary  of  the  deceased  under 
the  state  statute,  is  not  equivalent  to  tbe  amend- 
ment of  a  new  action  and  is  not  subject  to  the 
statute  of  limitations."  (^1.) 

In  this  case  the  widow  sued  in  the  Circuit 
Court  to  recover  for  the  death  of  her  hus- 
band, diverse  dtlzmshlp  being  pleaded.  She 
alleged  that  tbere  was  no  administration  and 
tliat  n(»ie  was  necessary;  that  the  deceased 
was  a  clti«m  of  Texas  but  was  killed  In  Kan- 
sas. "Where  the  said  F.  S.'  Wulf  was  klUed, 
a  right  of  action  is  provided  by  statute,  for 
injuries  resulting  In  death."  226  U.  S.  page 
672,  33  Sup.  Gt.  page  136  [67  L.  Ed.  865, 
Ann.  Cas.  1914B,  134].  She  claimed  $40,000 
damages.  The  case  was  begun  January  23, 
1909 ;  the  death  was  alleged  to  have  occurred 
November  27,  1908.  On  January  6,  1911, 
plaintiff  amended  by  averring  that  two  days 
previously  she  had  been  appointed  temporary 
administratrix  and  had  made  application  to 
be  appointed  temporary  administratrix  and 
that  she  sued  In  her  Individual  capacity  and 
as  administratrix.  "That  by  virtue  of  both 
the  laws  of  the  state  of  Kansas,  where  the 
said  F.  S.  Wulf  was  killed,  and  the  acts  of 
Congress  of  the  United  States  of  America, 
the  right  of  action  was  provided  for  Injuries 
resulting  In  death  in  tbe  manner  and  form 
and  In  the  occupation  that  the  deceased  was 
engaged  In  at  the  time  of  his  death."  226 
U.  S.  page  573,  33  Sup.  Ct.  page  136  [57  L. 
Ed.  355.  Ann.  Gas.  1914B,  134].  The  defend- 
ant In  Its  answer  excepted  to  that  portion  of 
tha  pleadings  seeking  to  make  her  a  party  as 
administratrix,  "because  tbe  amendment 
making  her  a  party  Id  that  capacity  was 
made  more  than  two  years  from  the  time  the 
alleged  cause  of  action  accrued,  and  for  that 
the  cause  of  action.  If  any,  was  barred  by 
the  limitation  of  two  years."  226  U.  S.  page 
574,  33  Sup.  Ct  page  136  (67  U  Ed.  S55.  A^» 
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Cas.  10146, 134].  In  the  opinion  It  was  said: 
"It  seems  to  ua,  however,  that  aside  from  the 
capacity  in  which  the  plaintiff  assumed  to  bring 
her  action,  there  is  so  substantial  difference 
between  the  original  and  amended  petitions. 
•  •  •  It  is  true  the  original  petition  as- 
serted a  right  of  action  under  the  laws  of  Kan- 
sas, withoat  making  reference  to  the  act  of  Con- 
gress. Bat  the  court  was  presumed  to  be  cog- 
nizant of  the  enactment  of  the  Employers'  I/ia- 
bilit;  Act,  and  to  know  that  with  respect  to  the 
responsibility  of  interstate  carriers  by  railroad 
to  their  employes  injured  in  such  commerce  aft- 
er its  enactment  it  had  the  effect  of  superseding 
state  laws  upon  the  subject.  *  •  •  Therefore 
the  pleader  was  not  required  to  refer  to  the  fed- 
eral act,  and  the  reference  actually  made  to  the 
Kansas  Btntnte  no  more  vitiated  the  pleading 
than  a  reference  to  any  other  repealed  statute 
would  have  done.  *  •  •  It  is  true  that  under 
the  federal  statute  the  plaintiff  could  not,  al- 
though sole  beneficiary,  maintain  the  action  ex- 
cept as  personal  representative.  •  •  •  Nor 
do  we  think  it  was  equivalent  to  the  commence- 
ment of  a  new  action,  so  as  to  rentier  it  subject 
to  the  two  yeiirs'  limitation  prescribed  by  section 
6  of  the  Employers'  Liability  Act  [U.  8.  Comp. 
St.  1916,  §  86U2].  The  change  was  in  form 
rather  than  in  substance.  •  *  •  It  introduc- 
ed no  new  or  different  cause  of  action,  nor  did  it 
set  up  any  different  state  of  facts  as  the  ground 
of  action,  and  therefore  it  related  back  to  the 
beginning  of  the  suit."  226  U.  S.  page  575, 
576,  33  Sup.  Ct.  page  137  [57  L>.  Ed.  855,  Ann. 
Oaa.  1914B,  134]. 

One  significant  point  in  this  case  Is  that 
the  original  petition  pleaded  that  the  de- 
ceased was  in  the  perfonnance  of  his  duties 
upon  a  train  Ixiuud  from  Parsons,  Kan.,  to 
Osage,  OkL  Hence  It  was  well  said  in  clos- 
ing the  opinion  that  the  federal  statute  did 
not  need  to  be  pleaded.  In  the  case  now  be- 
fore OS  the  widow  Is  not  the  sole  l)eneflciary. 
In  St.  L.,  San  Francisco  &  T.  Ry.  v.  Scale, 
229  U.  S.  156,  33  Sup.  Ct.  651,  57  L.  Ed.  1129, 
Ann.  Cas.  1914C,  156,  it  was  held  that  when 
the  plalntlfiE's  petition  states  a  cause  of  ac- 
tion under  the  state  statute,  and  from  the 
evidence  It  appears  that  the  case  Is  control- 
led by  the  federal  statute,  and  the  defendant 
has  duly  excepted,  the  state  court  Is  bound  to 
take  notice  of  the  objection  and  dismiss  If 
the  plaintiff  Is  not  entitled  to  recover  under 
the  federal  statute.  The  action  was  brought 
by  the  widow  and  parents  apparently  under 
the  Texas  statute.  The  company  contended 
that  the  deceased  was  engaged  lo  Interstate 
commerce  and  that  It  was  liable,  if  at  all, 
only  to  the  personal  representative.  This 
was  denied  by  the  state  court.  It  was  said 
in  the  opinion; 

"And  if  the  federal  statute  was  applicable, 
the  right  of  recovery,  if  any,  was  in  the  per- 
sonal representative  of  the  deceased,  and  no  one 
else  cnuld  maintain  the  actitm."  229  U.  S. 
page  158,  33  Sup.  Ct  page  662  [57  U  Ed.  1129, 
Ann.  Caa.  1914C,  156]. 

"In  our  opinion  the  evidence  does  not  admit 
of  any  other  view  than  that  the  case  made  by 
it  was  within  the  federal  statute.  *  •  •  It 
comes  then  to  this:  The  plaintiffs'  petition,  as 
ruled  by  the  state  court,  stated  a  case  under 
the  state  statute.  The  defendant  by  its  spe- 
cial exceptions  called  attention  to  the  federal 
statute  and  suggested  that  the  state  statute 
might  not  be  the  applicable  <Hie.  But  the  plain- 
tiffs, with  the  sanction  of  the  court,  stood  by 
their  petition.   It  was  to  the  case  therein  stat* 


ed  that  the  defendant  was  called  upon  to  make 
defense.  *  *  *  In  short,  the  case  pleaded 
was  not  proved  and  tlie  case  proved  was  not 
pleaded.  In  that  situation,  tlie  defendant  inter- 
posed the  objection,  grounded  on  the  federal 
statute,  that  the  plaintiffs  were  not  entitled 
to  recover  on  the  case  proved.  We  think  the 
objection  was  interposed  In  doe  time  and  that 
the  state  courts  erred  in  overruling  it"  229 
U.  S.  page  161.  33  Sup.  Ct.  page  653  [57  L. 
Ed.  1129,  Ann.  Cas.  19140,  166]. 

In  Central  Vermont  Ry.  v.  White,  238  U. 
S.  507,  35  Sup.  CL  865.  59  L.  Ed.  1433,  Ann. 
Cas.  1916B.  252,  the  administratrix  sued  for 
the  benefit  of  the  widow  and  next  of  kin. 
The  company  raised  the  point,  end  the  plain- 
tiff in  her  reply  alleged  that  the  deceased 
was  engaged  in  interstate  commerce  at  the 
time  of  hlB  death.  This  was  demurred  to  aa 
a  departure  from  the  petition.  The  state 
court  held  that  this  reply  was  proper,  and 
tbe  Supreme  Court  deemed  this  ruling  bind- 
ing as  a  matter  of  practice.  In  dlstiussius 
the  point,  raised,  the  court  said: 

"The  Employers'  Inability  Act  is  substantial- 
ly like  Lord  Campbell's  Act,  except  that  it  omits 
the  requirement  that  the  jury  should  apportion 
the  damages.  That  omission  dearly  indicates 
an  Intention  on  the  part  of  Congress  to  change 
what  was  the  English  practice  so  as  to  mako 
the  federal  statute  coniorm  to  what  was  the 
rule  in  most  of  the  states  in  which  it  was  to 
operate."  238  U.  S.  page  515.  35  Sup.  Ct 
869  [69  L.  Ed.  14^  Ann.  Cas.  1916B, 

In  Seaboard  Air  Line  t.  Renn,  241  U.  S. 
290.  38  Sup.  Ct.  567,  60  L.  Ed.  1006,  the  orig- 
inal complaint  alleged  that  the  defendant 
was  engaged  in  operating  Its  road  in  North 
Carolina  and  other  states,  and  It  was  held 
that  an  amendment  that  the  parties  were 
both  engaged  in  interstate  commerce  at  the 
time  of  the  Injury  did  not  amount  to  tbe 
statem^t  of  a  new  cause  of  action,  bat 
merely  ampllfled  or  extended  that  already 
stated  and  related  bacli  fo  the  beginning  of 
the  action.  This  was  an  action  by  the  em- 
ploys himself  for  personal  injuries.  In  At- 
lantic Coast  Line  R.  R.  Co.  v.  Mlms.  242  U. 
S.  532,  37  Sup.  Ct  188.  61  U  Ed.  476.  tbe 
acUon  was  brought  for  the  death  of  a  car* 
inspector:  the  plaintiff  alleging  that  tbe  de- 
fendant operated  a'  line  of  railway  wholly 
within  tbe  state  of  South  Carolina, 
case  went  to  the  Supreme  Goart  of  that  state, 
and  after  rerecsal.  and  when  called  for  the 
second  trial,  the  defendant  asked  leave  to 
amend  its  answer  1^  pleading  gross  and  will- 
ful eontrthntory  negligence.  Up  to  this  time 
no  claim  bad  been  made  by  tbe  defendant 
and  no  facts  had  be«i  pleaded  or  shown  In- 
dicating that  the  federal  act  applied  in  any 
way.  When  the  plaintiff  rested  her  case  on 
the  second  trial,  the  defendant  tor  the  firat 
time  offered  to  prove  that  the  deceased  waa 
engaged  in  Interstate  commerce.  This  was  re- 
jected as  coming  too  late.  No  appUcatioa 
was  made  for  leave  to  amend  tbe  answer. 
It  was  held  that  the  refusal  of  the  state 
court  to  permit  the  p<Hnt  to  be  raised  at  this 
time  was  not  a  denial  of  a  federal  ri^t  In 
the  opinion  in  response  to  tbe  argument  that 
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under  the  recent  decisions  of  the  federal 
Supreme  Coart  it  is  not  necessary  to  claim  the 
benefits  of  the  federal  act  In  a  pleading  In 
a  state  court  In  order  to  obtain  a  review  of 
a  decision  denying  or  refusing  to  consider 
such  claim,  it  was  said  tbat  while  it  is  true 
that  the  reports  show  In  the  Seale  Case,  229 
U.  S.  156,  33  Sup.  Ct.  651,  57  L.  Ed.  1129, 
Ann.  Cas.  1914C,  156,  and  the  Slavln  Ohse. 
236  U.  S.  454,  35  Sup.  Ct.  306,  59  L.  Ed.  671, 
tliat  the  federal  act  was  not  specially  refer- 
red to  in  the  pleadings,  yet  they  were  in  such 
form  that  the  trial  court  could  have  admit- 
ted testimony  mating  it  necessary  to  apply 
the  federal  act  In  deciding  each  case. 

"This,  of  course,  was  equivaleot  to  holding 
tbat  the  pleadings  in  the  trial  court  were  in  a 
form  to  :iuatify  the  iutrodnction  of  testimony 
in  support  of  the  federal  claim,  under  the  sys- 
tem of  practice  and  pleading  preTailing  in  tlie 
courts  of  ^e  two  states  in  which  the  cases 
were  decide"  This  brings  these  decisions  clear- 
ly within  .the  principle  of  the  conclusion  we  are 
annouucing  in  this  case."  242  U.  S.  page  636, 
37  Sup.  Ct.  page  190  [61  L.  Ed.  476]. 

It  does  not  appear  whether  the  action  was 
by  the  widow  or  by  a  personal  representative, 
and  no  point  or  mention  is  made  touching  the 
capacity  to  sue.  In  New  York  Central  B.  R. 
Co.  V.  Wlnfleld,  244  U.  S.  147,  37  Sup.  Ct. 
546,  61  L.  Ed.  1045,  Ann.  Cas.  1917D,  1139, 
it  was  held  that  the  obligations  of  interstate 
carriers  to  make  compensation  for  personal 
injuries  to  their  employfis  while  engaged  in 
interstate  commerce  are  regulated  both  In- 
clusively and  exclusively  by  the  federal  stat- 
ute, and  that  no  room  exists  for  state  reg- 
ulation even  In  respect  to  injuries  occurring 
without  fault,  for  which  the  federal  act  pro- 
vides no  remedy.  In  Missouri  Paciflc  Ry. 
Co.  V.  Taber,  244  U.  S.  200,  37  Sup.  Ct  522, 
61  li.  Ed.  1082,  an  action  by  a  guardian  was 
brought  under  the  state  statute,  and  the  fed- 
eral act  was  not  pleaded  or  relied  upon  or 
otherwise  called  to  the  trial  court's  attention. 
The  point  was  raised  first  in  the  state  Su- 
preme Court,  which  declined  to  pass  on  It 
because  not  presented  to  the  trial  court,  and 
this  was  held  to  present  no  federal  question. 
In  New  York  Cent,  etc.,  R.  R.  Co.  v.  Tonsei- 
lito.  244  U.  S.  360,  37  Sup.  Ct.  620,  61  I*  Ed. 
im.  it  is  held  that  the  federal  act  is  ex- 
clusive as  to  cases  which  it  covers  and  no 
other  can  be  added  by  state  law.  The  fa- 
tlier  sued  to  recover  for  expenses  Incurred 
for  medical  attention  to  his  son  and  for  loss 
of  services  on  account  of  personal  injuries. 
The  New  Jersey  courts  held  that  it  was  a 
common-law  case  which  bad  not  been  takra 
away  by  the  federal  act.  The  Supreme  Court 
followed  the  Wlnfleld  Case,  holding  that  the 
act  is  not  only  comprehensive  but  also  ex- 
cln^ve,  and  tbat  it  cannot  l>e  abridged  by 
common  or  statutory  law  of  a  state.  In  Par- 
tee  V.  SL  L.,  S.  F.  R.  Co.,  204  Fed.  970,  123 
C.  C.  A.  292,  51  L.  R.  A.  (N.  S.)  721,  it  was 
held  by  the  Eighth  Circuit  Court  of  Appeals 
that  an  action  for  a  wrongful  death  under 
the  Oklahoma  statute,  which  provides  that  I 
"tbe  action  must  be  commenced  within  two] 


years,"  must  be  begun  within  two  years  from 
the  wrongful  act  or  death.  After  referring 
to  the  contentions  In  faTor  of  the  other  view, 

Sanburn,  J.,  said: 

"A  statute  which  in  itself  creates  a  new  lia- 
bility, gives  an  action  to  enforce  it  unknown 
to  the  common  law,  and  fixed  the  time  within 
which  that  action  may  be  commenced,  is  not  a 
statute  of  limitations.  It  is  a  statute  of  crea- 
tion, and  the  commencement  of  the  action  with- 
in the  time  it  fixes  is  an  indispensable  condition 
of  tbe  liability  and  of  the  action  which  it  per- 
mits. Such  a  statute  is  an  offer  of  an  action 
on  condition  that  it  be  commenced  within  the 
specified  time.  If  the  offer  is  not  accepted  in 
the  only  way  In  which  it  can  be  accepted,  by  a 
commencement  of  the  action  within  tbe  speci- 
fied time,  the  action  and  tbe  right  of  action  no 
longer  exist,  and  the  defendant  la  exempt  from 
liability."    51  L.  R.  A  (N.  S.)  at  page  725. 

Numerous  decisions,  including  the  Rodman 
Case,  were  cited  In  support  of  this  view.  A 
note  to  this  decision  (51  L.  R.  A.  [N.  S.]  721) 
collate-s  numerous  other  authorities.  This 
decision  was  rendered  in  1913.  Centra]  Ver- 
mont Ry.  V.  White.  238  U.  S.  507,  35  Sup. 
Ct  665,  59  L.  Ed.  1433.  Ann.  Cas.  1916B,  252, 
decided  in  1915,  contains  this: 

"But  matters  of  substance  and  procedure 
must  not  be  confounded  because  they  happen  to 
have  the  same  name.  For  example,  the  time 
within  which  a  suit  is  to  be  brought  is  treated 
as  pertaining  to  the  remedy.  But  tliis  is  not 
so  i£.  hy  the  statute  giving  the  cause  of  action, 
the  lapse  of  time  not  only  bars  the  remedy 
but  destroys  the  liability.  (Citing  authorities.) 
In  that  dass  of  cases  the  law  ot  the  jurisdic- 
tion, creating  the  cause  of  action  and  fixing 
tbe  time  within  which  it  must  be  asserted, 
would  control  even  where  tbe  suit  was  brought 
in  the  courts  ot^a  state  which  gave  a  longer 
period  within  which  to  sue."  23S  TJ.  S.  pase 
511,  35  Sup.  Ct.  page  867  [59  L.  £d.  1433, 
Ann.  Cas.  1916B,  252], 

In  Hamilton  v.  H.  &  St  J.  R.  Co.,  30  Kan. 
56,  18  Pac.  57,  the  Missouri  statute  was 
under  consideration,  and  it  was  held  that 
the  widow  could  not  maintain  an  action  be- 
gun more  than  six  months  after  the  death; 
the  statute  providing  that  recovery  could 
be  had  by  the  husband  or  wife  for  six 
months  after  the  death  and  If  they  fail  to 
sue  within  that  time  then  by  the  minor  child 
or  children. 

"He  provision  designating  when  and'  by 
whom  tbe  suit  maj  be  brought  is  more  than  a 
mere  limitaticHi;  it  is  a  condition  imposed  by 
the  Legislature,  which  qualifies  the  right  of 
recovery  and  upon  which  its  exercise  depends." 
39  Ean.  page  62.  18  Pac.  page  61. 

In  Berry  v.  K.  O.,  Ft  S.  &  M.  R.  Co.,  52 
Ean.  759,  34  Pac.  805,  39  Am.  St.  Rep.  371, 
it  was  held  (Syl.  3)  that  an  action  could  be 
brought  1^  the  widow  after  the  enactment 
of  section  7324  of  the  Qeoeral  Statntes  of 
1915  (Code  GiT.  Proc  |  420).  "if  commenced 
within  two  years  after  tbe  death  complain- 
ed at"  In  tbe  Rodman  decision,  66  ^n. 
046,  70  Pac.  642,  69  L.  R.  A.  701,  appears 
the  f611owing: 

"As  a  part  of  the  right  of  action  itself,  as  a 
condition  imposed  upon  and  in  limitation  of  the 
exercise  of  the  right  aranted,  it  is  provided  that 
the  action  upcm  whicD  recoveir  is  bad  must  be 
commenced  within  two  years  from  tbe  time  the 
right  of  action  arose.   No  excuse  pleaded  for 
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d«1ay  ia  tlie  commeQcement  of  the  action  for 
more  than  two  years  will  avail,  for  the  reason 
that  no  such  excuse  can  in  law  be  hdd  suffi- 
cient. •  «  •  But  the  limitation  in  time  of 
the  Commencement  of  the  action  here  brought 
under  this  statute  is  imposed  as  a  condition 
upon  the  exercise  of  the  right  itaelf.  is  special 
and  absolute  in  its  nature,  and  is  unaffected  by 
the  general  provisiona  of  section  23.'*  65  Kan. 
page  654,  70  Pac.  page  645  [59  U  B.  A.  704]. 

From  tbe  brlefii  on  file  in  the  state  llbra- 
Ty  It  appears  that  Mrs.  Bodman  was  ap- 
pointed administratrix  more  than  two  years 
after  the  death. 

"^le  general  and  reasonable  rule  is  that  the 
■tatnte  runs  from  the  time  of  the  death  and 
not  from  that  of  the  injury ;  and  many  of  the 
atatutes  based  on  Lord  Campbdl'a  Act  and  pur- 
porting to  confer  a  new  cause  of  action,  contain 
an  express  provision  to  thia  effect."  8  B.  C. 
I*  p.  803,  §  82. 

*rrhe  better  rule  seems  to  be  that  the  stat 
ate  of  limitations  begins  to  mn  against  the  stat- 
utory right  of  action  for  death  bv  wrongful  act 
only  from  the  time  that  such  death  occurs,  al- 
though that  event  may  take  place  long  aft^ 
the  time  of  Qx  infliction  (tf  the  injury  caosiDg 
soeh  death."   18  Oye.  830. 

.Now,  as  before,  the  question  Is  not  so 
mnch  one  of  pleading  as  one  of  perty.  In 
the  former  opinion  in  response  to  the  sug- 
gestion that  the  defendant  could  not  avail 
itself  of  the  defense  of  the  Interstate  ques- 
tion without  pleading,  it  was  said : 

'*It  wonld  be  more  accnrate,  however,  to  say 
tilat  the  real  question  is  whether  or  not.  In 
view  of  the  condition  of  the  pleadings,  the  de- 
fendant had  a  right  by  competent  evidence  to 
show  that  whatever  hability  might  exist  the 
widow  could  not  maintain  the  action."  98  Kan. 
465,  IKS  Pac.  50. 

The  result  was  thus  stated : 

"The  conclusion  is  reached,  therefore,  that  tm- 
der  the  record  as  it  appears  here  the  plaintiff 
was  not  entitled  to  recover  because  not  the 
proper  party  under  the  only  statute  applicable 
to  Qie  cose."    98  Kan.  461.  168  Pac.  58. 

When  the  point  was  first  brought  to  the 
attention  of  the  widow,  she  might  have  been 
appointed  administratrix  and  amended ;  but 
this  she  did  not  do  until  more  than  two 
years  after  the  date  of  the  death.  Thus 
the  two  years*  time  in  which  a  personal  rep* 
resentatlve  might  sue  was  allpwed  to  elapse. 
The  fact  that  the  widow  had  within  the 
statutory  time  attempted  to  recover  under 
the  state  law  could  not  affect  the  right 
which  the  federal  statute  gives  to  the  ad- 
mlniairatrlx  only.  The  one  cannot  be  tack- 
ed uiton  the  other,  nor  can  the  llmltatioD 
be  thereby  extended. 

The  federal  statute  is  not  retroactive. 
Wlnfree  v.  Northern  Pac.  Ry.  Co.,  173  Fed. 
65,  97  O.  a  A  392,  44  L.  R,  A.  (N.  S.)  841, 
Ninth  Clrctdt  Court  of  Appeals.  It  is  in- 
tended to  supersede  all  other  bases  of  ac- 
tions wherever  it  applies.  It  has  repeated- 
ly been  said  to  be  similar  to  the  Lord  Camp- 
bell Act,  and  in  fixing  the  limitation  at  two 
years  it  Is  difficult  to  conoetve  that  It  was 
Intended  that  all  this  time  and  more  might 
elapse  before  an  administrator  must  be  ap- 
pointed, and  that  be  would  then  have  two 
rears  I<Higer  in  which  to  sue^  which  would 


be  the  case  If  the  time  ran  from  his.  appoint- 
ment and  not  from  the  death  of  the  dece- 
dent While,  of  course,  this  is  a  question 
finally  for  the  federal  Supreme  Court,  wa 
hold  that,  In  view  of  the  authorities  now- 
obtainable,  the  action  must  be  brought  with- 
in two  years  from  the  time  of  the  death, 
and  therefore  that  the  administratrix  In 
thi#  case  cannot  prevaiL 

The  Judgment  Is  therefore  reversed,  with 
directions  to  enter  Judgment  tor  the  de- 
fendant 

BUBOH,  PORTER,  HABBHALL^  and 
DAWSON,  JJ..  concurring. 

MASON.  J.  (dissenting).  The  decision  in 
St  I*.  S.  F.  &  T.  R.  Co.  V.  Smith,  243  U.  S. 
630. 37  Sup.  Ct  477,  61  L.  Ed.  938.  affirming  a 
Texas  dedsion  r^rted  In  (Te%  Civ.  App.) 
171  S.  W.  512,  seems  to  me  to  establish  the 
right  of  the  plaintiff  to  maintain  her  action 
as  one  under  the  act  of  Congress,  for  the 
facts  of  that  case  appear  essentially  simi- 
lar to  those  here  presented.  In  the  teply 
brief  of  the  defendant  it  is  said: 

"We  are  willing  to  concede  that  if  there  had 
been  an  express  allegation  in  the  original  pe- 
tition that  Charles  Giersch,  at  the  time  of  his 
death,  was  engaged  In  interstate  commerce,  and 
the  railway  company  was  so  engaged  at  that 
time  with  the  allegation  aa  to  the  application 
of  the  state.  Employers'  Liability  Act  omitted, 
then  the  amendment  by  substituting  the  admin- 
istratrix and  increasing  the  prayer  for  damages 
could  be  made,  even  after  two  years  from  the 
date  of  the  death.  Thia  principle  has  bera 
settled  by  the  case  of  M..  K.  &  T.  Ry.  Co.  v. 
Wulf,  226  U.  S.  570,  33  Sup.  Ct.  135,  57  I* 
Ed.  366,  Ann.  Cas.  1914B,  134.  and  also  the 
case  of  Seaboard  Air  line  v.  Retm.  241  U.  S. 
290.  86  Sup.  Ct  567,  60  L.  Ed.  1006.  In  the 
Renn  Case  there  was  an  allegation  'that  the 
defendant  (railway)  was  engaged  In  operating 
its  railroad  in  that  and  other  states.*  It  was 
held  that  the  amendment  after  the  statute  had 
run  'merely  amplified  or  expanded'  the  state- 
ment of  the  original  cause  of  action." 

The  petition  In  the  present  case  alleged 
that  the  defendant  owned  and  operated  a 
"system  of  railroads,"  and  a  "freight  ter- 
minal junction  In  connection  with  its  said 
railroad  system  in  and  near  the  dty  of  £kn- 
poria^"  In  the  yards  of  which  terminal  the 
plaintlfTs  husband  was  killed.  Facts  of 
whldi  judicial  notice  la  taken  need  not  be 
pleaded.  31  Cyc.  47.  The  coiu'ts  of  Kan- 
sas know  Judicially  that  the  "system  of 
railroads"  owned  and  operated  by  the  de- 
fendant company  extends  Into  other  states. 
Patterson  v.  Railway  Co.,  77  Kan.  236,  239, 
W  Pac.  138,  15  L.  R.  A  (N.  S.)  733.  The 
allegations  of  the  original  petition  point  to 
an  interstate  (deration  minch  more  definite- 
ly than  those  In  the  Renn  Case.  The  inser- 
tion of  other  averm^ts  suggesting  a  reli- 
ance on  the  local  statute  should  not  affect 
the  matter,  because  a  mistaJcen  belief  on 
the  part  of  the  plaintiff  or  her  attorneys 
that  the  state  law  could  apply  In  an  action 
for  an  Injury  received  in  the  course  of  in- 
terstate oonunerce  ought  not  to  defeat  her 
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recoTeist.  To  tea&et  the  petlti<m  nonamend- 
able^  It  .mnst  have  utterly  failed  to  Btate 
a  case  nnder  the  federal  law — mere  defects 
and  sarpluaage  could  not  have  that  effect. 

Sforeorer,  I  think  the  judgment  idionld 
be  ai&rmed  iq>on  another  theory.  Whoi  the 
case  was  here  befi>re,  a  reversal  was  ord«*- 
ed  (aa  I  Interpret  tiie  opinion)  because  It 
was  betlered  that  controlling  federal  de- 
tislona  gave  the  defendant  the  rl^t  to 
prore  that  the  plaintlfTs  husband  was  kill- 
ed while  engaged  In  an  operation  of  inter- 
state commerce  without  pleading  It.  Gierseh 
T.  RaUway  Ca.  98  Kan.  452,  168  Pac.  54. 
It  now  seems  obvious  that.  If  the  first  Judg- 
ment had  been  sustained  and  a  review  of 
the  ruling  bad  been  sought  ]n  the  federal 
Smveme  Court,  It  would  have  been  there 
affirmed  both  because  the  decision  of  the 
state  .court  of  last  resort  on  such  a  mat- 
ter is  regarded  as  final  "when  it  is  clear 
•  •  *  that  such  dedsion  Is  not  render- 
ed in  a  ephit  of  evasion  for  the  purpose 
of  defeating  the  claim  of  federal  right,"  and 
because  the  "essential  Justice  of"  such  "de- 
cision, which  la  the  fundamental  thing," 
would  have  commended  it  to  the  favor  of 
that  tribunaL  Atlantic  O.  I*  E.  Co.  v. 
Mima,  242  U.  S.  KI2,  534,  585,  37  Sup.  Ct. 
188,  61  L.  Ed.  476.  I  am  not  suggesting  a 
re-examlnatlon  of  the  former  decision,  but 
I  think  the  situation  stated  has  a  bearing 
upon  the  present  case  as  warranting  a  some- 
what strict  application  of  rules  of  proce- 
dure that  may  militate  against  the  defend- 
ant's contentions — a  course  the  more  justi- 
fiable because  of  the  essentially  technical 
character  of  Its  defense^  If  the  defendant 
In  Its  answer  had  spedflcally  pleaded  the 
interstate  character  of  the  transaction  In 
which  the  plalntltTs  husband  met  his  death, 
the  defect  of  the  petition  in  omitting  tliat 
allegation  would  under  our  practice  have 
been  cured.  Irwin  v.  Paulett,  1  Kan.  418; 
Campbell  v.  Coonradt,  22  Kan.  704;  Sill  t. 
SUl,  31  Kan.  248,  1  Pac.  556.  When  the 
defendant,  without  pleading  anything  with 
reference  thereto,  offered  documentary  evi- 
dence the  only  ijosslble  purpose  of  which 
was  to  show  that  the  car  in  connection  with 
whldi  the  injury  occurred  was  In  the  course 
of  an  Interstate  trip,  I  think  it  eAould  be 
regarded  as  having  asserted  the  tect  to  all 
Intents  and  purposes  as  fully  and  definitely 
as  though  It  had  pleaded  it,  so  that  from 
the  time  of  such  assertion  (which  was  with- 
in two  years  from  the  death)  the  allegation 
with  regard  to  interstate  commerce  was  In 
the  case  and  might  thereafter  be  formally 
Incoiporated  in  the  petition,  regardless  of 
the  statute  of  limitation.  The  view  of  the 
court  results  In  what  appears  to  me  to  be 
the  somewhat  anmnalons  situation  that  a 
dalm  for  damages  which  has  twice  been 
jodldaUy  determined  to  be  oth»wlse  valid 
Ifl  lost  to  the  plaintiff  because  she  omitted 


to  plead  a'  fact  whidi  was  well  known  to 
the  defendant,  while  flie  defendant  succeeds 
in  defeating  the  claim  by  proving  the  cnme 
fact  without  having  pleaded  It 

JOHNSTON,  O.  J.,  joins  in  the  dissent 


<10X  Kan.  ES2.  102  Kan.  6SU 
MULCAHY  V.  CITY  OF  MOLINBJ. 
(No.  21079.) 

(Supreme  Court  of  Kansas.   Oct  6,  1817.  On 
Beheariog,  March  9,  19ia) 

(Syllaiua  by  ike  Court,) 

1.  •  Dismissal  ano  Nowsurr  <S=981^>— Vaca- 
tion OF  Obubb  07  Dismissal  —  Poweb  of 

COUBT. 

Within  the  duration  of  a  term  of  court,  the 
trial  court  or  judge  has  power  to  vacate  an  or- 
der or  judgment  oismisaing  an  action  at  p1aiQ< 
tiff's  cost,  and  may  order  the  cause  reinstated 
and  grant  time  to  Qlo  amended  pleadings. 

2.  Appkal  and  Ebbob  «=>907(^— Pekstjmp- 
■noH— tJuDiciAi,  Acts  wxthin  Term. 

On  appeal,  where  the  validity  of  the  ju- 
dicial acts  of  a  trial  judge  at  chambers  depends 
upon  whether  they  were  dispatched  within  the 
duration  of  a  torm  of  court,  it  will  be  presum- 
ed, in  the  absence  of  proof,  that  the  jadicial 
business  in  question  was  transacted  before  the 
term  of  court  was  formally  adjourned. 

8.  Judges  ^27  —  Judiciax.  Business  at 

CRAUBEBS— HOLDINO  OP  ANOTHBB  TerU. 
Whatever  judicial  business  a  district  judge 
may  transact  at  chambers  may  be  so  done,  al- 
though at  the  time  he  la  formally  holding  court 
at  a  regular  term  in  another  eonn^  inhis  Ju- 
dicial district 

On  Rehearing. 

4.  COUBTS  «g=>65  —  ETXDBNOE  ^=982  —  Ad- 
JOtTBNMENT  —  ObDEB  0»  JUDQB — PbESUMP - 
TION— PBBSENCE. 

Where  a  court  record  shows  that  an  ad- 
journment of  court  Bine  die  was  announced  by 
the  sheriff  and  recorded  by  the  clerk,  there  is 
a  presumption  that  the  announcement  was  made 
pursuant  to  an  order  of  the  court,  and  the  per- 
sonal presence  of  the,  judge  in  the  courtroom  . 
was  not  required  to  give  such  order  validity. 

Johnston,  O.  J.,  and  Dawson  and  Marshall, 
JJ.,  dissenting. 

Appeal  from  District  Court,  Elk  County. 

Action  by  Catherine  Mrflcahy  against  the 
City  of  Mollne,  Elk  County,  Kansas.  Demur- 
rer to  petition  sustained  and  cause  dismissed, 
and  plaintiffs  motion  to  set  aside  order  of 
dismissal  and  to  reinstate  the  case  and  for 
time  to  file  amended  petition  allowed,  and 
defendant  appeals.  Affirmed. 

W.  A.  Blstnn,  of  Hcdtne^  and  Chester  Sto- 
vois,  of  Independence,  for  appellant  Hack- 
ney &  Moore  and  Jackstm  &  NoUe,  all  of 
Winfleld,  and  Bd.  3.  Fleming,  of  Arkansas 
City,  tox  appellee. 

DAWSON,  J.  Th\B  ai^eal  presents  a  slm- 
ple  question  of  practice  and  procedure.  The 
plalatllt  sued  tbe  defendant  fw  damages  ^ 
for  the  death  of  her  husband,  who  was  kill- 
ed in  the  service  of  the  defendant  while  exca- 
vating a  ditdi  for  a  water  mahi.  A  demur- 
rer to  her  petition  was  sustained,  and  she 
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elected  to  stand  upon  her  petidon,  and  the 
case  was  dismissed  at  her  co6t  Later  the 
plaintiff  filed  a  motloii  to  set  aside  the  order 
of  dismissal  and  to  reinstate  the  case,  and 
she  asked  tor  time  to  file  an  ammded  peti- 
tion. 

[1,21  This  motion  was  allowed,  and  tlie 
city  appeals,  contending  that  when  the  action 
was  dismissed  the  court  lost  Jurisdiction  of 
the  cause  and  of  the  defendant,  and  that  the 
only  procedure  open  to  plaintiff,  if  any,  was 
to  commence  a  new  action  with  the  regular 
service  of  summons.  The  city's  contention 
would  be  godd  If  the  term  of  court  at  which 
the  action  was  dismissed  had  expired  before 
the  motion  to  vacate  the  order  of  dismissal 
and  to  reinstate  wae  filed,  and  before  the 
trial  Judge  had  made  some  order  concerning 
it  (Martindale  v.  Battey,  73  Kan.  92.  84  Pac. 
527;  Welling  v.  WellinK,  100  Kan.  1.39.  163 
Pac.  635),  but  if  the  motion  was  filed  an'd 
some  rule  or  order  concerning  It  was  made 
within  the  term,  the  court  had  not  lost  ju- 
risdiction, and  might  entertain  the  motion  or 
make  any  other  appropriate  order  within  Its 
judicial  discretion  (Sylvester  v.  Rlebolt,  100 
Kan.  245,  164  Paa  176). 

Had  tlie  term  of  the  district  court  of  Elk 
county  expired  when  the  motion  to  vacate 
and  reinstate  was  filed,  or  when  the  court 
granted  that  motion?  The  record  tioes  not 
show.  A  recourse  to  the  statute  shows  that 
the  terms  of  that  court  t>egin  on  the  first  Mon- 
day in  January  and  May  and  the  third  Mon- 
day m  September  (Gen.  Stat  1916,  §  3031). 
A  term  of  court  does  not  necessarily  end  be- 
fore the  banning  of  the  next  succeeding 
term.  The  order  or  Judgment  of  dismissal 
at  plaintiff's  cost  was  made  at  the  May  term, 
on  June  21,  1916.  The  motion  was  filed  on 
July  11,  1916,  an^  granted  on  September  14, 
1916.  The  next  term  of  court  did  not  begin 
until  the  third  Monday  in  Septemt)er,  which 
was  on  September  18th,  four  days  later.  In 
the  absence  of  a  clear  and  positive  showing 
that  the  district  court  of  Elk  county  had 
forraally  adjourned  Its  May  term  before  the 
proceedings  complained  of  transpired,  a  pre- 
sumption of  their  r^nlarlty  must  be  indulg- 
ed. "Omnia  rite  esse  acta  pracsumuntur." 
And  so  the  city  must  plea'd  to  the  cause  as 
reinstated;  but.  If  so  advised,  It  may  plead 
the  facts  relating  to  any  formal  adjournment 
of  the  May  term. 

[3]  No  significance  attaches  to  the  fact 
that  the  Judge  of  the  district  court  of  Elk 
county  was  sitting  at  chambers  in  Butler 
county  when  the  action  was  dismissed,  nor 
because  he  ordered  the  dismissal  vacated  and 
the  cause  reinstated,  at  chambers,  while  he 
was  hoFdlng  the  regular  term  of  the  Chautau- 
qua county  district  court.  Whatever  a  dis- 
trict Judge  may  do  at  chambers  he  may  do  at 
any  time  and  anywhere  within  his  entire  Ju- 
dicial district ;  and,  while  he  is  presiding  at 
a  regular  Judldal  term  hi  cme  county,  he  may 
occupy  bis  spare  time  In  dlspatctiing  Judicial 
business  pending  In  the  district  courts  oK  the 


other  counties  of  his  Sectoral  bailiwick  If 
they  be  of  a  diaracter  which  may  be 'disposed 
of  at  chambers.  Such  Is  the  elastic  scope  of 
the  new  Code  and  related  statutes.  Bea  t. 
Telephone  Co.,  87  Kan.  665,  667,  125  Pac  2T; 
Bank  v.  Courier,  97  Kan.  178,  183,  156 
Pac.  27. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 

On  Rehearing. 

This  Is  a  rehearing.  The  case  was  fully 
stated  in  our  first  opinion.  Mulcahy  v.  City 
of  Mollne,  101  Kan.  532,  171  Pac.  597.  It 
was  there  held  that.  In  the  absence  of  a  posi- 
tive showing  that  the  May  term  of  the  dis- 
trict court  had  adjourned  prior  to  the  time 
the  motion  to  set  aside  the  order  of  dismis- 
sal and  to  grant  time  to  file  an  amended  pe- 
tition was  allowed,  a  presumption  that  court 
had  not  adjourned  would  be  indulged,  and 
that  the  defendant  city  should  answer,  but 
that,  la  such  answer  it  might  plead  the  facts 
toudilng  the  adjournment.  The  city  now 
asks  leave  to  supply  the  following  record : 

"Adjournment  of  May,  1916,  Term. 
"Id  tbe  District  Court  of  Elk  County,  Kanaaa. 
"County  of  Elk,  State  of  Kansas— bb.: 

"Now,  on  this  2d  day  of  September,  A.  D. 
1916,  aU  cases  of  May,  1916,  term  of  this  court 
having  been  called  to  the  judi<nal  notice  ^Hon. 
A.  T.  Ayres,  Judge  of  this  conrt: 

"Court  was  adjourned  by  J.  K.  Munslnger, 
sheriff.  Bine  die.  ' 

"J.  K.  Munsinger,  sheriff,  and  W.  B.  Russell, 
clerk,  being  present. 

"W.  B.  Russell,  aerk," 
[4]  Appellee  contends  that  this  adjourn- 
ment is  void,  for  the  reason  that  the  sheriff 
had  no  power  to  adjourn  court,  as  his  au- 
thority to  do  so  is  limited  to  that  conferred 
by  the  statute: 

"If  tbe  judge  of  a  court  fail  to  attend  at  tbe 
time  and  place  appointed  for  holdfaig  his  court, 
the  sheriff  shall  have  power  to  adjourn  the 
court  from  day  to  day,  until  the  judge  attend  or 
a  judge  pro  tern,  be  selected;  but  if  the  judge 
be  not  present  in  his  court,  nor  a  judge  pro  tem. 
be  selected,  within  two  days  after  the  first 
day  of  the  term,  then  the  court  shall  stand  ad- 
journed for  tbe  term.  The  sheriff  shall  exercise 
tbe  powers  and  dutira  conferred  and  imposed 
upoD  him  by  other  provisions  of  this  code,  by 
other  statutes,  and  by  the  common  law."  Code 
Civ,  Proc  S  744 ;  Gen.  St  1915,  S  7676. 

It  is  clear  that  the  adjournment  recorded 
was  not  made  under  any  of  the  circumstanc- 
es covered  by  the  statute  just  quoted,  and 
that  the  sherlfT  was  not  undertaking  to  act 
under  any  authority  supposed  to  be  thereby 
conferred  on  him.  It  Is  the  view  of  this 
oourt  that  the  words,  "Court  was  adjourned 
by  J.  K.  Munsinger,  sheriff,  sine  die,"  were 
meant  to  express  the  Idea,  not  that  the  sher- 
iff assumed  to  decide  that  the  court  should 
be  adjourned  and  to  make  an  order  accord- 
Ingily,  but  that  he  announced  an  adjounmient 
presumably  directed  by  the  proper  authority 
— that  he  promulgated  the  order  at  the  direc- 
tion of  the  judge.  It  is  common  for  Judge 
to  say  to  a  bailiff,  "Adjourn  codrt  until  (for 
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Instance)  to-morrow  morning,"  and  the  rec- 
ord In  snch  case  migbt  show  that  the  direc- 
tion waa  obeyed.  Colloquially  the  bailiff  Is 
spoken  of  in  snch  a  case  as  adjourning  the 
court,  but  all  understand  that  what  Is  real- 
ly done  Is  that  the  court,  acting  through 
the  judge,  decides  and  orders,  and  therefore 
makes,  the  adjournment,  and  the  bailiff  mere- 
ly gives  publicity  to  the  fiat.  The  recital  of 
the  record  atrnve  quoted  that  the  sheriff  and 
clerk  were  present  may  imply  that  the  judge 
waa  not  In  the  courtroom  when  the  procla- 
mation was  made ;  but  it  does  not  necessarl* 
ly  Indicate  that  he  bad  not  been  In  the 
courtroom  when  the  direction  was  given,  and 
It  does  not  even  surest  that  he  waa  not  then 
In  the  courthouse — much  less  that  he  was  ab- 
sent firom  the  county.  It  Is  not  essential 
Out  the  judge  ahftll  be  p«winally  in  the 
courtroom  when  an  wder  la  made.  Thla 
court  makes  many  orders  ontslde  of  the 
courtroom,  which  are  communicated  to  the 
clerk  hj  t^ephme  and  by  him  entered  upon 
the  record.  In  a  recrait  murder  case  the 
larger  part  of  the  trial  waa  had  ontedde  of 
the  courtroom.  State  t.  Sweet,  101  Kan. 
746, 168  Pac.  1112.  The  recital  of  the  record 
that  sU  the  cases  of  the  term  had  been  call- 
ed to  the  judicial  notice  ot  the  Judge  seems 
substantially  equivalent  to  a  statement  tliat 
the  business  of  the  term  was  ended— the  rec- 
ord of  a  flndii^  to  that  effect,  wliich  is  to 
be  attributed  to  the  judge,  rather  than  to  an 
executive  or  ministerial  officer.  This  court 
interprets  the  oitry  as  meaning  that  the 
Judge  pn^rly  ordered  the  adjournment  and 
the  sheriff  announced  It—an  interpretation 
which  finds  added  support  In  the  fact  that 
the  record  has  been  permitted  to  remain  un- 
changed. If  It  related  to  the  ■  unauthorized 
act  of  the  sheriff  the  presumption  would 
seem  to  be  that  It  would  have  been  expung- 
ed. The  court  sees  no  conflict  between  this 
decision  and  that  rendered  in  In  re  TerrlU, 
52  Kan.  29,  34  Pac.  457,  39  Am.  St.  Rep.  327. 
What  was  decided  there  was  that  the  clerk 
cannot  (without  statutory  authority)  adjourn 
the  coiurt  When  the  order  there  Involved 
was  attempted  to  be  maae  the  Judge  seems 
not  to  have  arrived  In  the  county;  there 
was  nothing  in  the  record  to  suggest  that 
the  clerk  acted  otherwise  than  upon  his  own 
motlcMi,  and  no  suggestion  to  that  effect  ap- 
pears to  have  been  made. 

It  follows  that  our  former  judgment  of  af- 
firmaDce  should  be  set  aside,  and  the  judg- 
ment of  the  district  court  will  now  be  re- 
versed, with  lustructlona  to  set  aside  Its  or- 
der reinstating  the  cause,  and  with  further 
Instructions  that  the  cause  be  dismissed. 

BURCa.  MASON,  PORTER,  and  WEST. 
JJ.,  concur. 

DAWSON,  J.  (dissenting).  In  the  case  of 
In  re  Tenin,  supra,  it  was  said: 


"The  opening,  holding,  and  adjonrnment  of 
court  are  the  eiercise  of  Judicial  power,  to  be 
performed  by  the  court.  To  perform  the  fune- 
tiona  of  a  court,  the  presence  of  the  officers 
constituting  the  court  Is  necessary,  and  they 
must  be  present  at  the  time  and  place  appoint- 
ed by  law."  62  Kan.  31,  34  Pac.  458,  39  Am. 
St.  Rep.  327. 

See,  also.  State  ex  rel.  Barber  v.  McBaln, 
102  Wis.  431,  78  N.  W.  602. 

It  was  conceded  In  the  oral  argument  that 
the  judge  was  not  In  the  courtroom  at  the 
time  court  was  adjourned,  and  some  doubt 
was  expressed  as  to  whether  he  was  even  In 
the  county.  I  think  we  should  adhere  to 
the  old  rule  that  the  personal  presence  of  the 
judge  Is  requisite  to  a  valid  adjournment  of 
court,  except  under  the  circumstances  ex- 
pressly covered  by  the  statute. 

JOHNSTON,  a  J.,  and  MARSHAIiL,  J.* 
Join  In  this  dissent 


(102  Kan.  663) 
OUSICK  V.  MILLEa    (No.  21389.) 
(Supreme  Court  of  Kansas.    March  9,  1918.) 

fSyOabut  by  tht  Court.) 

i»  Mtinicipal  Cobpobations  4=9706(10^  — 
•  Cbossino  Smnr  —  GonTRiBnTOBT  Nbgu- 

OBNCE. 

A  pedestrian  arriving  at  a  street  intersection 
which  he  desires  and  attempts  to  cross  ie  not 
necessarily  guilty  of  contribntory  negligence  be- 
cause he  does  not  look  behind  him  for  approacli- 
ing  antomobiles. 

2.  Appeal  ano  Error  «s>]048<6)— EvinENCB 
€=!>219(1)_—  Municipal  Corporations  «=» 
706(5)  —  TRIAL  0=»296(4.  5)  —  Injubt  fbou 
Automobixjb— Instructions— GROss-ExAia- 

NATION. 

Various  assignments  of  error  relating  to  evi- 
dence, instructions,  special  findings,  and  the 
general  verdict,  considered,  and  held,  none  of 
them  Is  Buffldent  to  warrant  a  reversal. 

Appeal  from  District  Court,  Cowley 
County. 

Action  by  Fannie  Cnsick  against  W.  T. 
Miller.   Judgment  for  idalntiff,  and  defend-- 
ant  appeals.  Affirmed. 

J.  E.  Torrance  and  S.  O.  Bloss,  both  of 
Winfleld,  for  appellant    Jackson  &  Noble, 

of  Winfleld,  for  appellee. 

BURCH,  J.  The  action  was  one  for  dam- 
ages for  personal  Injuries  Inflicted  by  the 
defendant,  who  drove  his  automobile  over 
the  plaintiff  at  a  street  crossing.  The  ver- 
dict and  Judgment  were  for  the  plaintiff,  and 
the  defendant  appeals. 

Seventh  street  in  the  city  of  Winfleld  ex- 
tends east  and  west  It  Is  crossed  by  An- 
drews street  which  extends  north  and  south. 
The  plaintiff  desired  to  go  from  the  north- 
east comer  to  the  southwest  comer  of  the  In- 
tersection. She  intended  to  take  a  diagonal 
course,  but  discovered  a  team  and  wagon,  fol- 
lowed by  an  automobile,  entering  the  Inter- 
section from  the  west  She  took  a  course 
more  toward  the  west  than  toward  the  south. 


4tS3For  otber  cmm  im  sum  topic  and  KET-NUUBER  In  all  Kv-Noinbared  Dlgeati  and  lodwu 

Digitized  by  Google 


600 


m  PAOIFIG 


BEPOBTER 


(Kan, 


As  tlie  team  and  wagon  came  forward  tbe 
automobile  passed  north  of  them  and  south 
of  the  plaintiff,  who  was  only  two  or  three 
feet  within  the  north  portion  of  the  Intersec- 
tion. Just  at  this  time  the  defendant  ap- 
proached from  the  east.  Driving  his  automo- 
bile at  a  speed  of  12  miles  per  hour,  the  de- 
fendant, without  warning  and  without  slack- 
ening speed,  undertook  to  dart  between  the 
wapon  and  the  plaintiff.  He  knodced  the 
plaintiff  down,  ran  over  her,  and  seriously 
iniured  her.  The  plaintiff  was  in  plain  view, 
and  the  defendant  could  have  stopped  his  au- 
tomobile within  the  space  of  two  or  three 
feet  With  the  verdict  the  jury  returned 
special  findings  of  fact,  which  follow: 

"(1)  If  plfiintiff  on  approaching  Seventh  ave- 
nue had  looked  to  the  east,  could  she  have  seen 
the  defendant's  car  approaching?    A.  Yes.  ■ 

"(2)  What,  if  anything,  was  there  to  prevent 
plaintiff  from  pflssiog  straight  across  Seventh 
avenue  from  north  to  south  on  a  line  with  the 
fddt'walk?    A.  Wagon  and  automohile. 

"(3)  As  defendant.  Miller,  approached  the  in- 
tersection of  An  drews  street  with  Seven  th 
street,  were  there  other  vehicles  in  or  near  the 
crossing  which  partly  attracted  his  attention 
and  made  it  necessary  for  him  to  look  out  for 
them?    A.  Yes. 

"(4)  After  defendant  saw  plaintiff  in  the 
street  and  in  a  dangerous  position,  did  he  use 
his  best  judgment  and  efforto  In  tiying  to  avoid 
the  accident?   A.  No. 

"(5)  After  having  entered  upon  tbe  street  or 
intersection  of  Seventh  avenue  and  Andrews,  in 
what  direction  or  directions  did  she  move  before 
Rhe  was  struck  by  defendant's  car?  A.  South 
and  west. 

"(O  After  the  plaintiff  stepped  npon  Seventh 
avenue  or  the  intersection  of  Seventh  avenue 
and  Andrews  and  before  the  accident,  was  she 
delayed  or  her  direct  course  obstructed  by  rea- 
son of  the  automobile  and  the  team  and  wagon 
on  the  intersection?   A.  Yes. 

"(7)  Did  the  plaintiff  just  before  going  south 
in  her  effort  to  cross  Seventh  avenue  look  east 
to  see  if  other  vehicles  or  automobiles  were  com- 
ing from  that  direction?   A.  No. 

"(fi)  Was  the  plaintiff  guilty  of  negligence 
which  proximately  c<mtributed  to  her  Injury? 
A.  No. 

"(9)  If  yon  find  the  defendant  was  negligent 
and  that  such  negligence  caused  the  injury  com- 
plained of,  state  what  particular  act  or  acts, 
omission  or  omissions,  on  the  part  of  the  de- 
fendant, caused  tbe  injuries.  A.  Failed  to 
sound  horn,  failed  to  put  on  emergency  brake, 
and  driving  too  fast 

"(10)  After  the  defendant  discovered  the  posi- 
tion of  the  plaintiff  in  the  street  did  be  use  all 
reasonable  means  within  bis  power  under  the 
circumstances  to  avoid  the  accident?   A.  No." 

[1,2]  The  defendant  complains  of  the  in- 
troduction of  certain  evidence. 

It  is  said  the  plaintiff  was  allowed  to 
prove  the  defendant's  wealth.  What  occurred 
was  this:  Shortly  after  the  acddent,  deeds 
of  real  estate  the  defendant  to  his  chil- 
dren were  placed  on  record.  The  plaintiff 
desired  to  show  the  transfers  as  tending  to 
establish  consciousness  of  liability  and  a 
purpose  to  evade  satisfaction  of  such  liabil- 
ity. The  defendant  was  asked  a  preliminary 
question,  what  property  be  owned  at  the  time 
of  the  acddent  He  answered  that  he  own- 
ed 640  acres  of  land.  He  was  then  asked 
what  he  did  wltli  the  land  shortly  after  the 


accident  He  answered  that  he  still  owned 
it,  and  explained  that  the  deeds  which  were 
placed  on  record  were  deeds  of  other  land, 
made  long  before  the  accident  No  attempt 
was  made  to  prove  the  defendant's  wealth. 
The  evidence  which  the  plaintiff  expected  to 
obtain  would  have  been  proper,  the  method 
of  examination  to  obtain  it  was  proper,  and 
the  plaintiff  simply  Allied  to  prove  what  she 
desired  to  prove. 

The  defendant  complains  of  the  introduc- 
tion in  evidence  of  a  letter  to  him  from  the 
pastor  of  a  church,  which  It  Is  argued  tend- 
ed to  create  sympathy  for  the  plaintiff  and 
resentment  toward  the  defendant  On  cross- 
examination  of  the  defendant  the  following 
occurred: 

"Q.  How  many  times  were  you  up  to  see  Mis.'* 
Cusick?   A.   I  never  went  to  see  Miss  Ousick. 

"Q.  You  received  a  letter  from  Rev.  Gentry? 
A.  I  did. 

"Q.  Never  answered  that  letter?  A.  No,  sir; 
I  thought  be  was  a  meddler  and  didn't  pay  any 
attention. 

"Q.  I  say,  you  never  answered  that  letter? 
A.  No.  sir/' 

At  this  point  counsel  for  the  defendant 
objected,  no  ground  of  objection  belntr  stated, 
and  the  cross-examination  closed.  The  sub- 
ject of  the  cross-examination  was  outside  the 
scope  of  the  direct  examination,  was  wholly 
immaterial,  and  the  plaintiff  was  bound  by 
the  answers  returned.  The  defendant  how- 
ever, reopened  the  subject  by  testifying  to 
facts  justifying  him  in  not  visiting  the  plain- 
tiff, because  of  apprehension  of  bodily  harm. 
The  letter,  which  was  a  friendly  one,  was 
then  admitted,  and  the  defendant  was  asked 
if  he  was  afraid  of  the  preacher.  The  coort 
instructed  the  jury  that  the  letter  could  be 
considered  only  as  bearing  on  the  question 
whether  or  not  the  defendant  was  afraid  to 
visit  the  plaintiff.  The  Issue  of  fear  was 
raised  by  the  defendant.  He  might  have  had 
the  cross-examination  stricken  out,  if  be  bad 
so  desired.  Instead  of  this,  he  chose  to  en- 
large upon  it,  and  must  abide  the  result 

Complaint  la  made  that  an  instmctloti 
which  was  requested  was  not  given,  and  of 
Instructions  which  were  ^ven. 

The  requested  Instruction  authorized  the 
Jury  to  Infer  contributory  negligence  from 
the  plaintUTs  knowledge  of  traffic  conditions 
usual  to  the  place,  not  conditions  as  they  ac- 
tually existed,  and  from  her  failure  to  look 
toward  the  east.  It  ran  counter  to  Instruc- 
tions which  were  given,  over  objection,  and 
which  will  now  be  considered. 

The  court  Instructed  the  Jury  on  the  subject 
of  contributory  negligence  In  terms  of  reason- 
able and  ordinary  care,  to  be  determined  trwa 
all  the  facta  and  circumstances.  The  Jury 
were  further  instructed  that  a  pedestraln 
about  to  cross  a  city  street  is  not  necessarOjr 
negligent  in  not  looldng  and  listening  for  ap- 
proaching automobiles.  The  instruction  was 
correct  It  is  not  the  law  of  this  state  that 
nusre  presence  of  a  dt?  street  crossing  cries 
danger  to  a  pedestrian,  however  dangerous  a 
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few  IncOTrlgible  ai^moMle  drlTCT  may  in 
fact  make  tbe  pnbllc  tbwon^ifaTW.  WU- 
Uams  T.  BenscHi,  87  Kan.  421,  42S,  124  Pac. 
£31 ;  RatcUffe  t.  Spelth,  95  Kan.  828,  828. 149 
Fac.  740.  In  this  connection  It  may  be  ob- 
served the  defendant  la  QOlte  IncooBUtent 
Be  asks  to  be  acquitted  of  n^llgenra  In  not 
seeing  the  plaintiff,  who  was  directly  in  front 
of  him,  because  his  attention  was  taken  by 
the  team  and  wagon  and  the  automoMIe  fol- 
lowing them.  He  diarges  the  plaintiff,  whose 
attention  was  taken  by  the  same  objects,  with 
negligence  because  she  did  not  Io<^  backward 
and  discover  his  approach. 

Violation  of  the  sUtute  limiting  tbe  speed 
of  automobiles  on  city  streets  and  at  street 
Intersections  was  pleaded  and  proved.  The 
court  stated  the  terms  of  the  statute  In  an 
instruction  to  the  jury.  It  Is  said  the  court 
should  have  qualified  the  instruction  by  stat- 
ing that  violation  of  the  statute  must  be  the 
direct  and  proximate  cause  of  Injury,  to 
authorize  recovery  on  that  ground.  The  qual- 
iflcfltion  was  contained  In  another  Instruction 
covering  all  acts  of  negligence  charged. 

Certain  portions  of  the  Inatructlons  were 
devoted  to  the  doctrine  of  last  clear  chance. 
They  need  not  be  discussed  because  the  Jury 
eliminated  the  subject  of  last  clear  chance 
from  the  controversy  by  finding  the  plaintiff 
was  not  negligent  at  alL  It  is  contended  the 
finding  was  Induced  by  erroneous  impressions 
derived  from  Instructions.  The  court  per- 
ceives no  sound  basis  for  the  contention. 

In  one  instruction  it  was  said  the  burden 
of  proof  respecting  contributory  negligence 
rested  on  the  defendant,  without  referring  to 
the  fact  that  tbe  plaintiffs  evidence  might 
be  looked  to.  The  instruction  is  to  be  read 
with  another  which  discussed  contributory 
negligence  and  directed  the  Jury  to  consider 
all  the  evidence  bearing  on  the  subject. 

Complaint  is  made  of  some  of  the  findings 
of  fact. 

It  Is  said  the  fourth  finding  Is  not  sustained 
by  the  evidence.  Leaving  out  of  considera- 
tion the  defendant's  explanation  of  his  con* 
duct,  which  the  Jury  may  not  have  believed, 
the  finding  is  sustained  by  tbe  evidence.  If, 
however,  an  affirmative  answer  based  on  the 
testimony  most  favorable  to  the  defendant 
were  given  to  the  Interrogatory,  the  verdict 
would  not  be  affected. 

It  Is  said  the  eighth  finding  is  inconsistent 
with  the  sixth  and  seventh  findings.  Tbe 
proposition  Is  not  argued,  and  is  not  capable 
of  demonstration. 

It  Is  said  the  Jury  were  not  really  instruct- 
ed with  reference  to  the  plalntUTs  negll- 
smce.  The  record  does  not  support  the  state- 
ment 

It  Is  said  there  was  no  evidence  that  any 
<i€  tbe  specifications  of  negligence  contained 
in  the  ninth  finding  contributed  to  the  plain- 
tUTs  Injury.  The  court  finds  no  difflcolty  in 
relating  the  Injury  to  the  causes  stated. 


It  la  said  wIOl  Terence  to  tiie  tenth  finding 
that  there  Is  no  evidoice  the  accident  would 
have  been  prevented  bad  the  defendant  done 
any  of  tbe  things  be  wnltted  to  do.  The  evi- 
dence was  that  when  the  defendant  discover^ 
ed  tbe  plaintiff  he  was  far  oum^  frmn  her 
to  have  stopped  hts  antomoblle  4>efore  strik- 
ing ber,  and  the  inference  Is  this  could  have 
been  done  by  ntdng  Uie  em«gency  braka  If 
the  defendant  had  been  driving  at  a  lawftjl 
rate  of  speed,  it  Is  clear  the  accident  would 
not  have  happened.  Very  likely  the  Jury 
believed  &e  defendant  discovered  the  plaintiff 
at  a  greater  distance  from  him  than  he  esti- 
mated, and.  If  BO,  sounding  the  horn  would 
no  doubt  have  saved  her. 

Some  of  the  objections  to  the  evidence,  to 
the  instructions,  to  tbe  findings,  and  to  the 
verdict,  have  not  been  discussed.  They  have, 
however,  been  considered,  and  nime  of  them 
is  deemed  sufficient  to  warrant  a  reversal. 

The  Judgment  (tf  tbe  district  conrt  is  affirm- 
ed. All  the  Justices  cwcurrin^; 


(102  Kan.  6C1) 
WATMAN  V.  SOLLER  et  al.    (No.  21384.) 

(Supreme  Court  of  Kansas.   March  9, 1918.) 
(SpHahua  by  the  Court.) 

COUBTS  <e=S9222f5)— SUPBSME  OOUET— Afpbl- 
LATB  JuBisnicTion. 
In  an  action  for  the  recovery  of  money  onlyi. 
in  which  a  party  is  resisting  the  recovery  of  any 
amount  and  a  judgment  is  rendered  for  $62, 
from  which  such  party  attempts  to  take  an  ap- 
peal, the  amount  in  controversy  as  to  such  par- 
ty is  fixed  by  the  amount  of  the  judgment;  and, 
it  being  leas  than  $100,  no  appeal  Ilea  to  the 
Supreme  Court 

Appeal  firom  District  Conrt,  Washington 
County. 

Claim  of  T.  a  Dodd  against  tbe  estate  of 
O.  H.  P.  Steele  and  Caroline  Steele,  deceased. 
From  an  order  allowing  the  claim,  Vashti  C. 
Wayman  filed  notice  of  appeal  to  the  dis- 
trict court,  and  from  an  order  sustaining 
claimant's  motion  to  dismiss  the  appeal,  said 
Wayman  appeals.  Aiqieal  dismissed. 

Edgar  Bennett,  of  Washington,  Kan.,  for 
appellant  J.  H.  Hyiand,  of  Washington, 
Kan.,  for  appellee. 

JOHNSTON,  O.  J.  T.  C.  Dodd  filed  a 
claim  against  the  estate  of  O.  H.  P.  Steele 
and  Caroline  Steele,  deceased,  In  the  sum  of 
$103.03.  It  was  duly  exhibited  to  the  ad- 
ministrator of  the  estate,  August  Soller,  and 
on  April  29,  1916,  the  probate  court  allowed 
the  claim  to  the  extent  of  $62,  and  assigned 
it  to  the  fifth  class.  On  May  3,  1916,  Vasbti 
C.  Wayman,  daughter  and  heir  at  law  of 
Caroline  Steele,  filed  notice  of  aj^eal  to  the 
district  court  trom  the  order  of  the  probate 
court,  but  she  did  not  file  her  appeal  bond 
untU  June  10,  1916.  After  the  case  was  tak- 
en to  the  district  court  Dodd  filed  a  motion 
to  dismiss  the  appeal  for  the  reasons:  (1) 
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That  tbe  belr  Is  not  Oie  proper  party  to  take 
an  appoil  from  the  probate  court ;  and  (2) 
that  the  ai^)eal  bond  was  not  ffled  and  ap- 
proved wlttahi  30  days  from  the  date  of  the 
Judgment.  The  district  court  sustained  the 
motion,  from  wtaldh  order  this  a^eal  la 
taken. 

The  hi^  plausibly  contends  somewhat  In 
line  with  the  rule  In  Sarbach  t.  D^ioslt  Co., 
90  Kan.  29,  160  Fac.  090,  L.  R.  A.  1917B, 
1043,  that  she  Is  an  Interested  party,  and  Is 
therefore  entitled  to  an  appeal  from  the  al- 
lowance of  a  claim  that  wiU  reduce  the  resi- 
due of  the  estate  of  which  she  was  entitled 
to  a  part  Granting,  however,  that  an  heir 
Is  entitled  to  an  appeal,  under  the  statute 
the  steps  to  an  effective  appeal  are  to  be 
taken  within  30  days,  which  was  not  done  In 
this  Instance.  The  defendants  Insist  that 
the  giving  €t  bond  Is  a  prercqnidte  to  the 
granting  of  an  appeal,  one  equally  as  essen- 
tial as  notice  and  affidavit  which  have  been 
held  to  be  indispensable,  and  they  have  cited 
authorities  to  sustain  their  contention  which 
are  very  persuasive.  Spangler,  Adm'r,  v. 
Robinson,  20  Kan.  682 ;  McClun  v.  Glasgow, 
55  Kan.  182.  40  Pac.  329;  Mcintosh  v. 
Wheeler.  68  Kan.  824,  49  Fac  77;  Pee  v. 
Witt,  100  Kan.  171.  163  Pac  707. 

Although  the  questions  raised  for  and 
against  tiie  right  of  appeal  are  simple  and 
tlie  answers  to  them  are  obvious.  It  is  equal- 
ly obvious  that,  as  there  la  less  than  ¥100 
involved,  this  court  is  without  Jurisdiction 
to  consider  or  determine  them.  The  claim- 
ant asked  the  probate  oonrt  for  an  allowance 
of  9103.03.  That  court  allowed  $62  of  the 
daim.  The  disallowance  of  ¥41.(^  was  to 
that  extent  a  decision  in  favor  of  the  heir, 
if  she  be  an  biterested  party,  and  also  in  fa- 
vor of  the  administrator,  who  Is  not  attempt- 
ing to  an)eal.  As  to  either  of  them  ?62  is 
the  amount  in  controversy,  and,  as  nothing 
else  is  involved  than  the  recovery  of  money, 
the  case  Is  not  appealable.  Civ.  Code,  8  566 
(Gen.  St.  19X5,  S  7470) ;  Richmond  v.  Brum- 
mie, 62  Kan.  247,  34  Pac.  783;  Nuhfer  v. 
Flanagan,  87  Kan.  420,  124  Pac  418;  Wil- 
son V.  Fisher,  92  Kan.  786,  142  Pac.  241. 

The  appeal  is  therefore  dismissed.  All  the 
Justices  concurring. 


(102  Kan.  607) 

FINN  T.  ALEXANDER  et  al.  (No.  21361.) 
(Supreme  Court  of  Kansas.   March  9,  1018.) 

(SyUaJHU  by  the  Court.) 

1.  AovBBss  Possession  «=»13~REQuisrrEs. 

Title  to  the  land  of  another  cannot  be  ac- 
quired by  adverse  possession,  unless  the  pos- 
session is  open,  notorious,  hostile,  and  exclu- 
sive— a  possession  of  such  a  nature  and  notoriety 
that  the  owner  may  be  presumed  to  know  that 
the  occupant  Is  claiming  a  title  hiconslBtent 
with  his  own. 

[Ed.  Note.—For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Ad- 
verse Possession.] 


2.  AnvEHSB  Possession  ^960(2)  —  Occv- 
PA.NCT— Hostile  Chabacixb. 

Occupancy  of  land  in  common  with  the 
owner  or  with  bis  consent  and  in  recognition 
of  bis  right  is  not  sufficient  to  constitute  ad- 
verse possession. 

3.  Advebse  Possession  «=>86— Fatubnt  or 
Taxes. 

Payment  of  taxes,  although  not  a  control- 
ling circumstance,  is  one  of  the  means  by  which 
ownership  is  asserted,  and  the  failure  to  pay 
taxes  weakens  a  claim  of  ownership  by  ad- 
verse possesmon. 

4.  Advebbe  Possession  ^3ll4(l)— FiHoxHa 

— lOVIDENCB. 

The  general  finding  of  the  court  that  the 
defeofiant  had  failed  to  sustain  her  claim  of 
title  hy  adverse  possession  la  held  to  be  sus- 
tained by  tbe  evidence. 

Appeal  from  District  Court,  Lane  County. 

Ejectment  by  G.  L.  Finn  against  Nannie 
Alexander  and  John  CoIIlson.  Jndgment  for 
plaintiff,  end  defendants  appeaL  AtUrmed. 

Dwight  M.  Smith,  of  Kansas  City,  Mo.,  Ed. 
R.  Bane,  of  Scott  City,  and  Stone  &  McDer- 
mott,  of  Topeka.  for  appellants.  John  S. 
Simmons  and  K.  K.  Simmons,  both  of  Hutch- 
inson, for  appellee. 

JOHNSTON,  C.  J.  This  was  an  action  of 
ejectm^t  by  O.  L.  Finn  against  Nannie  Al- 
exander and  another.  It  was  conceded  that 
tbe  plaintiff,  a  resident  of  California,  held 
the  record  title  to  the  land,  having  acquired 
his  deed  thereto  in  1901 ;  but  the  defendant 
Nannie  Alexander  claims  title  by  adverse 
possession  for  more  than  15  years  In  herself 
and  her  grantor,  S.  L.  Filson.  The  defend- 
ant claims  that  Filson  received  a  deed  to  the 
land  about  1890,  whldi  he  neglected  to  put 
on  record  and  later  lost;  that  he  immediate- 
ly went  into  possession  of  tbe  land,  cultivat- 
ing and  fencing  a  portion  of  it  and  inclosing 
the  balance  of  it  as  a  part  of  his  pasture 
land;  that  he  raised  crops  upon  It  every 
yv&T  and  continued  in  open  possession  until 
he  conveyed  It  to  her  In  1907 ;  and  that  dur- 
ing this  time  no  one  questioned  bis  right. 
The  evidence  on  behalf  of  plaintiff  tended  to 
show  that  it  was  the  custom  of  cattlemen 
to  use  pasture  lands  of  nonresidents;  that 
Filson  used  the  land  In  question  with  Finn's 
permission,  and  that  acts  and  statements  of 
Filson  were  inconsistent  with  a  claim  of 
ownership  adverse  to  plaintiff ;  and  that  he 
was  not  in  continuous  possession  of  the  land. 
The  evidence  was  heard  by  tlie  court,  who 
rendered  Judgment  In  plaintiff's  favor,  and 
the  defendants  appeal. 

[1,2]  The  question  presented  for  decision 
cn  this  appeal  la  whether  the  general  finding 
of  the  court  in  favw  of  the  plaintiff  is  sus- 
tained by  sufficient  evidence.  It  is  conceded 
that  the  plaintiff  has  the  record  title.  Tbe 
defendant  is  compelled  to  rely  on  such  right 
as  was  gained  by  Filson's  possesion  ot  the 
land.  The  tract  was  inclosed  In  the  big  pas- 
ture of  Filson,  and  it  Is  shown  that  he  began 
pasturing  and  using  the  land  more  than  16 
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years  before  this  suit  was  commenced;  bnt 
a  party  cannot  gain  title  to  the  land  of  an- 
other by  possession,  unless  It  Is  really  ad- 
verse. The  plaintiff  claimed  and  offered  tes- 
timony tending  to  show  that  the  occupancy 
of  the  land  by  Pilson  was  permissive  In  char- 
acter, and  that  It  was  held  in  subordination 
to  plaintiff's  title  and  ownership.  The  tes- 
timony In  behalf  of  de#etidant,  If  it  had  been 
uncontradicted,  would  have  supported  her 
claim  of  adverse  possession,  but  opposing  tes- 
timony of  the  plaintiff  tended  to  show  that 
Filson's  possession  of  the  land  lacked  the 
essential  elements  of  adverse  possession.  Oc- 
cupancy In  common  with  the  owner  or  with 
his  cousent  and  In  recognition  of  his  right 
is  not  sufficient  to  constitute  adverse  posses- 
sion. To  gain  title  to  the  land  of  another 
the  possession  must  be  open,  notorious,  ex- 
closiTe,  and  hostile — a  possession  of  such  a 
nature  and  notoriety  that  the  owner  may  be 
presumed  to  know  that  the  occupant  Is  claim- 
ing a  title  Inconsistent  with  his  own.  Gild- 
ehans  v.  Whiting,  39  Kan.  706,  18  Pac.  916; 
Anderson  t.  Burnbam,  52  Kan.  454,  34  Pac. 
1056;  1  B.  C.  L.  700.  A  possession,  however 
open  and  long  continued  it  may  be,  will  not 
operate  as  a  disseisin  and  commencement  of 
a  new  title,  unless  it  imports  a  denial  of  the 
owner's  title  and  an  appropriation  of  the 
land  by  the  occupant  to  his  own  use. 

[3, 4]  There  was  evidence  that  after  plalu- 
tUTs  land  was  fenced  in  with  that  of  Fllson 
the  latter  openly  and  tacitly  recognized  that 
plaintiff  was  the  owner  of  the  tract.  It  Is 
not  uncommon,  as  we  have  seen,  for  cattle- 
men to  fence  in  with  their  own  the  unused 
land  of  nonresidents,  and  they  do  this  wltn- 
out  any  Intention  of  acquiring  title  to  the 
tracts  80  Inclosed.  Fllson  buUt  his  pasture 
fence  around  a  ntunber  of  tracts  which  be 
did  not  own.  In  negotlatiiig  a  sale  of  his 
ranch  In  1D05  long  after  the  fencing  In  of 
plaintiff's  tract  be  Informed  the  proposed  pur- 
chaser that  the  tract  in  question  belonged  to 
the  plaintiff,  and  that  it  could  be  obtained 
at  a  reasonable  price.  At  that  time  he  dis- 
cussed with  the  purchaser  bow  soon  the  own- 
er of  this  land  as  well  as  the  owners  of  oth- 
er lands  inclosed  within  the  pasture  might 
wish  to  occupy  and  use  them,  and  Fllson  then 
said  be  "could  get  it  later  on  very  cheap." 
The  purchaser  teetified  that  at  that  time  Fll- 
son did  not  make  any  claim  to  the  ownership 
of  the  plaintiff's  land.  At  another  time  Ill- 
son  inquired  as  to  the  price  of  the  land  in 
question,  and  when  It  was  given  to  him  he 
stated  that  when  he  closed  up  a  deal  that  he 
bad  on  hand  he  would  have  the  money  and 
would  boy  the  tract.  While  Filson's  brother 
was  in  Chaise  of  bis  ranch  Utigati(m  arose 
between  the  brother  and  one  Laird,  who  own- 
ed a  tract  of  land  Inclosed  In  the  pasture, 
orer  the  destruction  of  Laird's  crops  on  his 
land.  The  plaintiff,  who  was  a  friend  of 
Laird,  aided  in  the  settlement  of  the  con- 


troversy, and  it  was  then  agreed  that  If  FU- 
son  and  his  brother  would  fence  out  Laird's 
land  they  should  have  permission  to  use  the 
plaintiff's  land,  and  acting  upon  this  agree- 
ment Laird's  land  was  fenced  out.  It  ap- 
pears that  during  this  long  period  while  the 
plaintiff's  land  was  Inclosed  in  the  pasture 
Fllson  allowed  the  plaintiff  to  pay  the  taxes 
on  the  tract.  This  Is  not  a  controlling  cir- 
cumstance, but  it  is  one  of  the  means  where- 
by a  claim  of  ownership  is  asserted,  and  the 
failure  to  pay  taxes  for  so  long  a  time  tends 
to  weaken  a  claim  of  ownership  by  adverse 
possession.  1  R.  C.  L.  699.  At  one  time  the 
plaintiff  overlooked  the  payment  of  his  taxes, 
and  the  tract  was  sold  to  the  county  for  the 
delinquent  taxes,  and  subsequently  Fllson  ob- 
tained an  assignment  of  the  certlQcate. 
When  the  land  was  redeemed  Fllson  accepted 
the  redemption  money  that  was  paid.  The 
plaintiff  testified  that  the  first  Intimation  he 
had  of  the  adverse  claim  to  the  land  was  in 
1913  when  he  went  to  pay  his  taxes  aud 
found  they  had  been  paid  by  another.  The 
facts  and  circumstances  in  evidence  tend 
to  sustain  the  theory  of  the  plaintiff  and  the 
decision  of  the  court.  It  devolves  upon  one 
claiming  tiUe  by  adverse  possession  to  clear- 
ly make  out  his  claim.  It  has  been  said  that: 
"Adverse  pofiseasion  is  to  be  taken  strictly, 
and  every  presumption  is  in  favor  of  a  posses- 
siOD  in  subordination  to  the  rightful  owner. 
Title  by  adverse  possession,  therefore,  muat  be 
established  by  clear  and  positive  proof.  It  can- 
not be  made  out  by  inference."   1  K.  C.  L.  695. 

There  appears  to  be  abundant  proof  to 
sustain  the  finding  of  the  court  and  there- 
fore the  judgment  la  affirmed.  All  the  Jus- 
tices concnrrlng. 

"  tun  Kan.  8S4) 

LINDSniHOLM  v.  WALKER,  Probate  Judge.* 
(No.  21411.) 
(Supreme  Court  of  Kansas.  Uarch  9, 1818.) 

(SvUalus  &v  the  Court.) 

1.  Mandauus  €=»57(2)— Discretionakt  Aots 
— Appboval  or  Appeal  Bono. 

The  Supreme  Court  cannot  require  a  probate 
jud^e  to  approve  an  appeal  bond  which  does  not 
satisfy  the  probate  judge  as  to  its  sufficient^, 
when  the  judge  s  good  faith  is  not  cballeoged. 

2.  Refusal  op  Manoamus. 

Some  other  simple  reasons  showing  why 
writ  of  mandamus  afaould  not  Issue,  discussed, 

3.  Insane  Pebsons  ^=987— Disabilitt— Con- 
duct of  LniQATION. 

A  person  who  has  been  adjudged  insane  and 
who  is  under  guardianship  cannot  conduct  liti- 
gation without  the  supervi^on,  control,  and 
protection  of  his  guardian. 

4.  INSAKS  PEBSONS  «S»99— ACTION— DISMIS- 
SAL. 

When  it  clearly  appears  that  a  person  who 
has  been  adjudged  insane  is  the  plaintiff  in  an 
action,  and  that  he  Is  seeking  to  maintain  that 
action  independent  of  his  guardian  and  without 
the  approval  of  the  latter,  the  action  should  be 
dismissied. 

AppUcatloa  for  an  altwnatlve  writ  of  man- 
damus by  Justus  B.  Linderholm  against  J. 
W.  Walker,  as  Probate  Judge  of  McPberson 
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County*  EiQ.    Writ  denied,  and  case  dla- 

mlssed. 

Justus  B.  lilnderholm,  for  plaintiff.  Frank 
O.  JohuBon  and  J.  M.  Grattan,  boUi  of  Mc- 
Pbers<m,  for  def^dant. 

DAWSON,  J.  This  Is  an  application  for 
an  alternative  writ  of  mandamus  to  require 
the  probate  judge  of  McPherson  county  to 
approve  an  appeal  bond  In  a  certain  matter 
which  the  petitioner  seeks  to  appeal  to  the 
district  court  from  the  judgment  of  the  pro- 
bate court  and  to  certi^  It  to  the  district 
court  The  particular  grievance  which  the 
petitioner  desires  to  have  reviewed  by  the 
district  court  was  the  question  of  the  pro- 
priety of  an  order  of  the  probate  court  dis- 
charging Mrs.  Agnes  Ekblad  as  executrix  of 
her  deceased  husband's  estate;  the  latter  In 
his  lifetime  having  been  guardian  of  the  es- 
tate of  the  petitioner.  The  probate  Judge 
disapproved  the  bond  and  refused  to  certify 
the  matters  to  the  district  court 

In  behalf  of  the  probate  judge,  an  answer 
has  been  filed  in  which  It  la  shown  that  the 
petitioner  was  adjudged  Insane  some  years 
ago;  that  thereafter  In  May,  1909,  the  peti- 
tioner's mother  was  appointed  and  qualified 
as  bis  gnardian,  and  that  she  died  In  a  short 
time,  and  that  John  Kkblad  was  then  ap- 
pointed as  guardian  for  the  petitioner,  and 
be  qualified  and  acted  as  su<^  until  his  death 
in  1914;  and  that  Frank  O.  Johnson  was  aft- 
erwards appointed  and  qualified  as  guardian 
of  the>  petitioner,  and  still  is  the  legal  guard- 
ian of  the  petitioner,  and  Is  in  possession  of 
the  petitioner's  property.  The  aiuww  con- 
tinues: 

"That  the  said  Frank  O.  Johnson  had  duly 
settled  and  collected  from  the  executrix  of  bis 
predeceBsor  with  the  approval  of  this  court 
ah  the  funds  that  came  into  her  hands  as  such 
executrix,  or  that  fiad  been  collected  by  said 
John  Ekblad,  deceased,  and  belonged  to  said 
plaintiff's  estate.  That  at  no  time  did  the 
said  plaintiff  G]^  any  claim  against  the  said  es- 
tate of  John  Ekblad,  claiming  that  said  estate 
was  indebted  to  said  plaintiff  or  to  his  gnardian. 
*  *  *  That  the  said  alleged  appeal  bond  is 
iDBufficient,  and  in  the  judgment  of  the  said 
probate  court  the  sureties  are  not  responsible, 
and  it  is  not  in  the  judgment  of  said  probate 
court  a  good  and  sufficient  appeal  bond." 

To  tills  answer  the  plaintiff  has  filed  a  de- 
murrer which  has  the  same  effect  as  a  mo- 
tion to  quash  or  a  motion  for  judgment  on 
the  pleadings.  In  other  words,  for  the  pur- 
pose of  testing  the  sufficiency  of  the  answer, 
the  demurrer  admits  the  truth  of  the  mat- 
ters pleaded  therein. 

On  the  mere  statement  of  the  case  which 
we  have  outUued  above,  so  many  sound  judi- 
cial reasons  why  the  writ  should  not  issue 
come  to  mind  that  we  shall  limit  ourselves 
to  Indicating  only  a  few  of  them,  and  cho(^ 
from  among  those  which  are  simplest  and 
which  may  be  most  reedUy  understood. 

[1,2]  A  writ  of  mandamus  never  Issues 
from  a  higher  court  to  a  lower  court  to  con- 
trol the  discretion  of  the  latter.  Here  the 
probate  Judge  exercised  bis  discretion— bis 


best  judgment— In  holding  that  the  ai^al 
t>ond  was  not  a  good  one.  There  is  no  al- 
legation in  the  petition  that  the  probate 
judge  abused  his  discretion,  no  showing  that 
he  acted  arbitrarily  or  lu  bad  faith.  The 
plaintiff's  demurrer  admits  the  facts  which 
are  alleged  In  the  probate  judge's  answer. 
The  demurrer  In  effect  says: 

"Suppose  the  bond  is^ot  a  good  and  suffldent 
bond,  1  want  the  Supreme  Court  to  compel  Pro* 
bate  Judge  Walker  to  approve  it,  nevertheless.** 

This  coart  could  not  do  t^at  We  could 
not  compel  tbe  Judge  to  approve  a  bond 
which  In  his  judgment  Is  not  a  good  one» 
when  tbe  petition  does  not  Impeadi  tbe 
judge's  good  faith. 

Another  matter:  Tbe  petition  does  not 
show  that  tbe  cause  sougiit  to  be  appealed 
to  tbe  district  court  was  disposed  of  in  the 
probate  court  In  such  a  #ay  as  to  Injure  any 
right  of  tbe  plaintiff.  Tbe  petition  does  not 
show  that  Mrs.  Ekblad  was  wrongfully  given 
her  final  discharge  as  executrix  by  the  pro- 
bate court.  Tbe  petition  discloses  no  reason 
why  Mrs.  Ekblad  should  have  been  denied 
her  discharge.  It  is  not  even  shown  in  the 
petition  that  the  plaintiff  had  filed  any  claim 
In  the  probate  court  against  the  executrix. 
Why  then  should  she  be  kept  In  court  and 
dragged  from  court  to  court  and  harassed 
with  litigation?  The  state  does  not  maintain 
courts  on  the  same  theory  that  public  parks 
and  playgrounds  are  maintained — for  the 
mere  entertainment  and  recreation  of  those 
who  choose  to  use  them.  Courts  are  Institut- 
ed to  deal  with  the  serious,  controversial 
matters  of  men,  for  the  vindication  of  sub- 
stantial rights  and  the  redress  of  substantial 
wrongs  which  men  cannot  settle  amicably 
without  the  help  and  authority  of  the  state. 

[9,4]  Still  another  su^estlon:  The  pro- 
bate judge's  answer  says  that  the  plaintiff 
was  adjudged  Insane  some  years  ago,  and 
that  he  is  yet  under  guardianship.  A  person 
under  such  disability  cannot  conduct  litiga- 
tion in  his  own  behalf.  Among  the  many 
reasons  why  he  cannot  and  should  not  do  so 
is  one  which  is  paramount — the  temporary 
Incapacity  of  such  person  to  protect  his 
rights.  If  an  insane  person  could  maintain 
a  lawsuit  he  might  and  probably  would  lose 
that  lawsuit  because  his  temporary  dlsabll* 
ity  would  too  severely  handicap  him  lU'  a  con- 
test with  a  wide-awake,  enterprising,  and 
perhaps  none  too  scrupulous  opponent  An- 
other Important  reason  why  a  person  adjudg- 
ed insane  should  not  be  permitted  to  indulge 
in  litigious  controver^ee  Is  that  they  cause 
worry,  anxiety,  and  mental  unrest,  while  the 
paramount  good  of  the  Invalid  requires  that 
he  be  freed  from  worries,  cares,  and  vexa- 
tions. In  the  hope  that  he  may  speedily  be 
restored  to  his  mental  health  and  Intellectual 
vigor.  Furthermore,  parties  who  might  be 
involved  in  litigation  with  an  insane  person 
have  also  some  rights  entitled  to  piotectlon. 
If  they  are  dragged  Into  litigation  they  are 
entitled  to  get  through  with  that  lltigatira 
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aocl  get  doDe  wtth  it ;  bnt  a  lawsnlt  with  an 
insane  person  would  cot  conclude  anything. 
Wben  the  Insane  person  was  afterwards  men- 
tally restored,  his  legal  adversaries  would 
always  face  the  possibility  of  having  to  go 
through  the  turmoil  of  the  same  litigation 
again,  since  a  Judgment  against  an  Insane 
person  would  not  ordinarily  bar  any  right 
of  action  existing  or  accming  to  him  during 
his  mental  Infirmity.  The  law  on  this  snb- 
Ject  is  neither  thoughtless  nor  unjust.  It 
has  provided  adequate  legal  machinery  for 
protecting  the  rights  of  insane  persons.  If 
those  rights  are  Jeopardized,  It  is  the  duty 
of  ilia  legal  guardian  to  attend  to  them,  and 
the  petition  discloses  nothing  from  which  it 
could  be  assumed  that  the  guardian  has  neg- 
lected bis  duty  touching  Mrs.  Ekblad's  claim 
of  right  to  her  final  discharge  as  executrix. 
It  also  appears  from  the  pleadings  that  the 
plaintiff's  guardian  does  not  approve  of  the 
litigation  which  the  plaintiff  seeks  to  main- 
tain, and  the  petition  does  not  Impeach  the 
gnardian's  good  faith. 

The  court  indulges  the  hope  that  it  has 
made  this  subject  sufficiently  plain  for  the 
petitioner's  comprehension. 

The  writ  most  be  denied,  and  tliia  case  is 
dismissed.  All  the  Jnstices  c<wcorrinK. 


OOt  KuL  MS) 

WAZiEEB  ▼.  FAELBER.    (No.  21371.) 
(Sapreme  Court  of  Eausas.   March  9,  1918.) 

(Syttabut  by  the  Court.) 

1.  HiGHWATB  .«=»177  —  MOTOBCTCLB  LtAW  — 
PUBFOSE. 

Chapter  66,  Session  Laws  of  191S,  maUog 
it  onlawful  for  any  person  to  operate  a  motor- 
cycle on.  a  public  highway  outside  of  a  town 
or  village  at  a  greater  rate  of  speed  than  25 
miles  per  hour,  was  intended  solely  for  the 
protection  of  others  using  such  highway. 

2.  HlGHWATS  «»181(3)— OPIXATtOn  OF  Mo- 

TOBCYCUB— Violation  of  Statdtb— Liabiu- 

Tt. 

The  defendant  operated  a  motorcycle  along 
a  public  highway  at  a  rate  of  40  miles  per 
boar.  In  a  field  adjacent  to  the  highway  the 
plaintiff's  team  attached  to  a  binder  became 
frightened  at  ttie  noise  of  the  exhaust  on  the 
defendant's  machine,  ran  away  and  injured 
the  plaintiff.  In  an  action  to  recover  for  the 
injuries  on  the  ground  that  the  defendant  was 
li^le  under  the  statute,  held,  that  the  court 
rightly  sustained  a  demurrer  to  the  evidence. 

Appeal  from  District  Court,  Sal!:ie  County. 

Action  by  Thomas  Walker  against  Edward 
Faelber.  Demurrer  to  plaintiff's  evidence 
sustained,  and  he  appeals.  Affirmed. 

O.  A.  Speneer  and  A.  B.  Buzlck,  Jr.,  both 
of  Sallna,  fw  aroeUant  Z.  C  Millitdn,  of 
Sallna,  for  appellee. 

POBTBR,  J.  TUB  la  an  appeal  from  a 
judgment  sostalnlng  a  demurrer  to  the  plaln- 
tUCf  evidence. 

The  plaintiff  was  engaged  In  barresting 
grain  In  a  field  adjoining  a  public  highway. 


and  was  using  a  binder  drawn  by  four 
horses.  The  defendant  passed  along  the 
public  highway  on  a  motorcycle,  moving  at  a 
rate  of  40  miles  an  hoiu-.  The  plaintiff  claim- 
ed that  his  horses  became  frightened  from 
the  noise  of  the  exhaust  or  muffler  on  the 
motorcycls  and  ran  away,  breaking  the  bind- 
er to  which  they  were  hitched,  Injuring  one 
of  the  horses  so  that  it  died,  and  throwing 
the  plaintiff  from  the  seat  of  the  binder,  re- 
sulting in  his  injuries.  It  was  the  plalntifTa 
contention  that  the  defendant  was  wantonly 
reckless  and  negligent  In  traveling  at  such  a 
rate  of  speed  on  the  highway  with  the  ex- 
haust of  the  motorcycle  open.  The  action 
was  sought  to  be  maintained  on  the  theory 
that  plaintiff  was  entitled  to  recover  by  rea- 
son of  the  provisions  of  section  7,  chapter 
65,  Session  Laws  of  1918,  which  reads  in 
part  as  follows: 

"No  person  shall  operate  a  motor  vehicle  on 
any  highway  outside  of  a  city  or  village  at  a 
rate  of  speed  greater  than  la  reasonable  and 
proper,  having  regard  for  the  traffic  and  use 
of  Uie  road  and  the  conditione  of  the  road,  nor 
at  a  rata  of  speed  such  as  to  endanfcer  the  life 
or  limb  of  any  pereon;  provided  that  a  rate 
of  speed  in  excess  of  twenty-five  miles  an  hour 
shall  be  presumptive  evidence  of  driving  at  a 
rate  of  speed  which  Is  not  careful  and  prudent 
in  case  of  injury  to  the  person  or  proper^  of 
another." 

The  statute  has  been  amended  and  the 
limit  of  speed  outside  towns  and  villages 
fixed  at  40  miles  per  hour  (Laws  1917,  c.  74, 
S  6),  but  it  was  In  force  and  effect  at  the  time 
of  plaintiff's  Injury.  The  plaintiff  testified 
that  he  bad  not  heard  any  noise  except  that 
made  by  the  binder,  bnt  saw  something  pass 
on  the  highway  like  a  streak  when  the  horses 
gave  a  jump,  threw  up  their  heads  and  start- 
ed to  ran.  The  evidence  showed  that  the 
horses  attached  to  another  binder  4  or  5  rods 
In  front  of  the  one  plaintiff  was  (derating 
were  not  affected  by  the  noise  ot  the  motor- 
cycle. 

[1,2]  The  defendant's  ocmtention,  ^tlch 
was  upheld  the  trial  court,  is  that  the 
statute  was  enacted  solely  for  the  protection 
of  persons  using  Uie  public  highways.  The 
title  of  the  act  shows  that  it  r^tes  to  auto- 
mobiles and  other  motor  v^leles  "regulating 
their  nse  and  operation  iqxm  the  streets  and 
highways."  Section  7  forMds  any  person  to 
"operate  a  motor  vehicle  on  any  h^way  out- 
side of  a  dty  or  village  at  a  rate  of  i^teed 
greater  than  Is  reasonable  and  proper,  hav- 
ing regard  for  the  traffic  and  use  of  the  road 
and  the  conditions  of  the  road."  or  "at  a  rate 
of  speed  such  as  to  endangw  the  life  or  limb 
of  any  person."  In  another  part  of  the  same 
section  defining  the  rate  ot  speed  In  wlUch 
such  vehidra  shall  be  operated  within  any 
dlty  or  Tillage,  It  Is  declared  that  "no  motor 
vehicle  slull  be  operated  at  a  speed  greater 
tlian  twelve  miles  an  hour  or  at  a  rate  of 
speed  greater  than  Is  reasonable  and  proper, 
and  having  regard  for  the  traffic  and  use  ct 
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the  road,  and  the  condition  of  tbe  road,  nor 
at  a  rate  of  &peed  such  as  to  endanger  the 
life  or  limb  of  any  person."  In  this  section 
also  the  person  operating  a  motor  vehicle  Is 
required  to  reduce  the  speed  to  a  rate  not  ex- 
ceeding S  miles  an  hour  In  approaching  rail- 
road crossings  and  Intersections  of  highways, 
or  a  bridge  or  a  sharp  curve  or  a  steep  de- 
scent, or  upon  approaching  "another  vehicle 
or  an  animal  or  person  outside  of  any  village 
or  city,"  and  there  tbe  rate  of  speed  Is  limit- 
ed to  8  miles  an  hour  until  the  person  is 
"entirely  past  such  Intersection,  bridge,  curve, 
descent,  vehicle,  animal  or  person."  Section 
8  of  tbe  act  makes  it  the  duty  of  the  person 
operating  such  motor  vehicle  "at  request  or 
on  signal  by  putting  up  tbe  band,  from  a  per- 
son riding  or  driving  a  restive  horse  or  other 
draught  or  domestic  animal,"  to  bring  such 
motor  "vehicle  Immediately  to  a  stop,"  and 
'if  traveling  in  the  (9[>oslte  direction"  to 
"remain  statlwiary  so  Ivng  tat  may  be  reason- 
able to  allow  such  borse  or  animal  to  pass." 

In  section  9  the  act  requires  the  motor 
vehicle  to  be  equipped  with  good  and  suffl- 
dent  bralces,  and  with  a  suitable  bell,  horn, 
or  other  signal,  and  to  exhibit  "during  the 
period  from  one  half  hour  after  sunset  to 
one  half  hour  before  sunrise,  one  or  more 
lamiw  showing  white  lights  visible  within 
a  reasonable  distance  from  tbe  direction 
toward  which  such  vehicle  Is  proceeding,  and 
a  red  light  visible  from  the  reverse  direc- 
tion." 

We  tbink  It  Is  obvious  that  tbe  trial  court's 
construction  of  the  statute  is  the  correct  one. 
Tbe  legislative  purpose  was  to  protect  a  dis- 
tinct class  of  persons;  that  Is,  users  of  public 
highways.  The  safety  of  a  person  In  a  field 
adjoining  a  public  highway  was  not  within 
tbe  contemplation  of  the  Legislature.  The  re- 
quirement of  a  bell  or  horn  and  the  use  of 
signals  and  of  lamps  in  front  and  In  tbe  rear, 
and  tbe  giving  of  signals  from  the  direction 
towards  which  such  vehicle  is  proceeding, 
and  a  different  signal  visible  from  tbe  rear, 
could  only  bnve  been  Intended  for  the  protec- 
tion of  persons  traveling  on  the  highway. 
The  duties  imposed  by  law  upon  the  driver 
of  a  moton^cle  require  him  to  beep  bis  eyes 
upon  the  road  and  to  look  ahead  for  the  pur- 
pose of  protecting  other  persons  using  tbe 
public  highway  from  probable  injury  result- 
ing from  f&st  driving  or  other  negligence. 
Since  the  statute  imposed  upon  defendant  no 
duty  to  tbe  plaintiff,  the  evidence  failed  to 
show  negligence.  It  is  only  where  the  de- 
fendant wrongfully  foils  to  perform  some  du- 
ty owed  to  the  plaintiff  that  a  cause  of  ac- 
tion based  upcn  negl^nce  can  exist.  Taw- 
ney  v.  A.,  T.  &  S.  F.  Ry.  Co.,  84  Kan.  354, 
114  Pac.  223:  Denton  v.  M.,  K.  *  T.  Ry.  Co., 
90  Kan.  51,  133  Pac.  558,  47  L.  R.  A.  (N.  S.) 
820,  Ann.  Cas.  1915B,  639.  Moreover,  there 
was  no  evidence  tending  to  show  that  a  mo- 


torcycle running  at  40  miles  an  hour  would 
make  any  more  noise,  or  be  any  more  like- 
ly to  frighten  a  horse  in  an  adjoining  field, 
than  one  running  at  25  miles  an  hour,  which 
was  the  rate  of  speed  allowed  by  the  statute. 
Counsel  for  the  plaintiff  admit  they  have  not 
been  able  to  find  any  case  or  precedent  directly 
In  point,  and  we  have  found  none,  but  on.  the 
general  principles  upon  which  actions  for 
negligence  are  based,  we  are  satisfied  that 
the  plaintiff  cannot  recover. 

Tbe  Judgment  Is  affirmed.  All  the  Justices 
concurring. 

(102  Kan.  &S3) 
NORRIS  V.  EVANS  et  al.    (No.  21344.) 
(Supreme'Court  of  Kansas.  March  9, 1918.) 

(SvOaJnu  &v  tAe  Oowrt.) 
MOBTQAOES  ^9S29(3)  —  FOBECLOSVRB  SaLK  — 

Confirmation. 
In  fl  suit  by  tbe  holder  of  a  Jimior  judgment 
to  set  aside  the  confirmatioa  of  a  foreclosure 
sale  and  permit  him  to  redeem  from  tbe  prior 
judgment,  held,  on  tbe  facts  stated  in  the  opin- 
ion, it  was  error  to  deny  the  relief  prayed  for. 

Appeal  from  District  Court,  Barber 
County. 

Suit  in  nature  of  a  bill  to  redeem  and  to 
set  aside  confirmation  of  sale  in  a  foreclo- 
sure proceeding  by  L.  M.  Norris  against 
Emma  Elvans  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Reversed 
and  remanded,  with  directions  to  set  aside 
the  confirmation  and  to  permit  plaintiff  to 
redeem. 

Sam  K.  Sullivan  and  H.  S.  Burke,  both  of 
Newklrk,  Okl.,  and  G.  K.  Martin,  of  Medi- 
cine Lodge,  for  appellant  Noble  &  Tincher 
and  Samuel  Griffin,  all  of  Medicine  Lodge, 
for  appellees. 

PORTER,  J.  The  suit  was  one  In  the  na- 
ture of  a  bill  to  redeem  and  to  set  aside  the 
confirmation  of  a  sale  in  a  foreclosure  pro- 
ceeding. The  plaintiff  appeals  from  a  Judg- 
ment denying  him  relief. 

L.  M.  Norris,  the  plaintiff,  resided  in  BU- 
nois.  He  was  the  holder  of  a  mortgage  on 
a  farm  in  Barber  county  subject  to  a  prior 
mortgage  to  the  Warren  Mor^ge  Company. 
Id  May,  1916,  an  action  In  foreclosure 
brought  by  the  Warren  Mortgage  Company 
was  pending  in  the  district  court.  Norris 
filed  a  cross-petition  setting  up  his  second 
lien.  Seward  I.  Field  was  the  local  at- 
torney for  the  Warren  Mortgage  Company, 
and  had  traded  for  the  equity  In  the  land 
subject  to  both  mortgages.  His  deed  was 
recorded  on  tbe  4th  day  of  March,  1916.  On 
May  1st  he  wrote  to  Carl  F.  Truitt,  who  re- 
sided in  Oklahoma,  and  who  was  the  attor- 
ney for  L.  M.  Norris,  the  following  letter: 

"I  have  just  learned  that  you  represent  the 
cross-petitioner  and  second  lieDbolder  in  the 
case  of  tbe  Warren  Mortgage  Company  against 
Emma  Evans,  pending  in  our  court,  No.  4997. 
In  this  connection  I  represent  the  Warren  Mort> 
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gage  Company,  holders  of  tbe  first  mortgage,  and 
am  i^riting  yon  to  state  that  conrt  vtfl  convene 
here,  re^erly,  on  the  16th  day  of  May,  at  2 
o'clock  m  the  afternooD,  and  we  can  probably 
arrange  to.  take  a  judgment  at  that  time.  Our 
court  is  supposed  to  ctmvene  here  on  the  8th 
day  of  Hay,  but  I  understand  the  judge  is  not 
going  to  get  down  here  until  the  15th,  in  the 
afternoon.  It  might  be  that  if  you  could  send 
roe  figures,  I  could  arrange  to  take  judgment  on 
behalf  of  both  parties  as  per  journal  entry  and 
we  could  agree  upon  the  journal  entry  withoat 
any  necessity  of  your  making  a  trip  here.  Of 
course  it  will  be  all  neht  for  you  to  come  ou 
and  we  can  take  the  judgment  here  that  day 
anyway,  unless  yon  care  to  submit  figures  and 
I  will  take  judgment  for  both  parties  XC  you  de- 
sire." 

On  May  10th  Mr.  Trultt  repUed  as  fol- 
lows: 

"We  have  your  letter  of  a  few  days  ago  in 
which  you  so  kindly  offer  to  represent  us  at  the 
next  term  of  district  court  in  your  county,  which 
convenes  in  about  a  week,  in  the  foreclosure 
suit  DOW  pending  therein  and  in  which  we  rep- 
resent the  cross-petitioner.  We  inclose  herewith 
a  brief  suggestion  of  some  parts  of  the  journal 
entry  of  judgment  that  we  would  like  incor- 
porated in  the  journal  entry  as  approved  by  the 
court  and  as  Sled  in  this  cause.  The  inclosed  is 
meant  only  as  a  suggestion  of  about  what  we 
would  like  in  part,  we  have  also  made  a  brief 
reference  to  some  parts  of  the  judgment  in  faror 
of  your  client,  the  plaintiff,  only  because  we 
coold  better  explain  what  we  were  getting  at  in 
oar  part  of  the  journal  entry,  and  is  not  in- 
tended as  any  suggestion  of  what  your  part  of 
the  journal  entry  should  or  should  not  he— you 
are  very  capable  of  doing  that  part  yourself. 
If  order  of  sale  issues  after  six  months,  as  in 
this  state,  then  you  will  of  course  make  this 
journal  entry  show  such  time,  the  main  thing  we 
want  Is  a  personal  judgment  against  L,  ttora 
Randall,  I>ucinda  Randall,  and  Emma  Evans, 
in  addition,  of  course,  to  the  judgment  fore- 
closing this  mortgage.  If  you  have  time  bcfouc 
court  convenes  to  send  us  a  copy  of  the  journal 
entry  as  compiled  by  you  Including  our  part 
and  as  ready  for  the  approval  of  the  conrt,  we 
will  be  glad  to  look  over  same  and  will  return 
same  at  once  if  you  so  desire.  We  ask  this 
since  we  are  anxious  to  get  proper  judgment 
and  at  same  time  do  not  feel  that  it  is  neces- 
sary for  us  to  come  up  there  since  you  have  been 
good  enough  to  volunteer  your  services  in  this 
matter.  Any  expenses  in  drawing  this  journal 
entry,  stenographer  fees,  etc.,  we  shaU  expect 
to  reimburse  you  for  our  part." 

In  answer  to  Mr.  Trultt' s  letter,  Mr.  Field 
wrote  May  12th  as  follows: 

"I  have  your  letter  of  May  10th  in  reference 
to  case  of  the  Warren  Mortgage  Company  v. 
Emma  Evans  and  others.  In  this  connection  I 
did  not  mean  to  imply  by  my  letter  that  I  want- 
ed to  represent  the  cross-petitioner,  only  that  T 
thought  I  could  save  Mr.  Truitt  a  trip  over  here, 
as  in  foreclosure  matters,  we  usually  Sud  that 
there  is  nothing  to  do  except  to  agree  upon  a 
journal  entry,  and  I  thought  perhaps  it  would  be 
an  unnecessary  trip  for  him  and  we  could  handle 
it  through  the  mails,  as  I  should  be  glad  to  do 
as  a  matter  of  courtesy.  In  this  connection, 
however,  while  I  represent  the  plaintiff,  locally, 
it  also  happeud  that  I  am  the  owner  of  the 
land  against  which  this  mortgage  is  being  fore- 
closed. I  explained  this  matter  to  the  general 
attorney  for  the  Warren  people  and  thought  it 
due  you  to  advise  you  to  the  same  effect,  al- 
though my  deed  Is  on  record.   I  am  forwarding 

Jour  suggestion  as  to  the  journal  entry  to  Mr. 
[.  M.  Suddock.  of  Empona,  the  general  attor- 
ney for  the  plaintiff,  and  am  suggesting  to 
him  that  he  prepare  the  journal  entry  or  I  wili 
do  M  if  be  wishes  me  to.   *   *   *  A^in,  you 


.have  our  old  Kansas  foreclosare  law  in  Okla- 
homa, which  provides  a  stay  of  execution  for 
'  six  months  and  then  sale,  with  immediate  de- 
I  livery  of  deed  on  confirmation.    We  have  a  re- 
1  demption  law  here,  under  which  we  sell  the 
j  property  Immediate^  after  judgment  or  aa  soon 
i  as  It  can  be  advertised.    Upon  confirmation  of 
;  this  sale  a  certificate  of  purchase  is  given  to 
:  the  purchaser  and  the  owner  of  the  property 
I  allowed  IS  months  from  the  date  of  the  sale  to 
I  redeem  from  the  sale  at  the  amount  sold  for, 
'  with  interest^   upon  failure  to  make  such  re- 
'  demption  dunng  the  18  months,  a  deed  then  is- 
i  sues  to  the  purchaser  and  during  which  IS 
'  months  the  owner  of  the  property  is  entitled  to 
I  possession.    Junior  creditors,  such  as  second 
mortgage  holders,  like  yourself,  also  have  re- 
demption rights  and  may  redeem  from  the  cer- 
tificate holder  and   thereby  add  tlieir  junior 
claims  to  the  amount  of  the  certificate,  and  the 
I  owner   redeeming   thereafter   must   pny  the 
I  amount  of  the  certificate  and  the  amount  of 
the  junior  creditor's  claim,  such  as  yourself, 
,  who  has  redeemed  from  the  certificate.  These 
1  are  mere  matters  of  practice,  however,  and  we 
always  take  care  of  them  in  the  journal  entry 
'  and  it  works  out  very  simply.   This,  of  course, 
would  change  some  of  your  sujcgestions  in  the 
I  journal  entry  but  the  statute  will  be  followed 
I  in  these  matters.    •    *    •    As  aboVe  stated,  I 
i  am  forwarding  yonr  snggestions  and  copy  of 
this  letter  to  Mr.  Suddock  to  draw  the  journal 
mtry.  or  he  may  refer  it  back  to  me  and  I 
wiU  draw  it" 

I    On  May  16th  Mr.  Trultt  received  another 
I  letter  from  Mr.  Field,  as  follows: 
I    "In  the  case  of  Warren  Mortgage  Company  v. 
I  Evans,  judgment  was  rendered  this  morning  as 

■  follows:  'Service  by  publication  approved  and 
I  judgment  for  plaintiff  in  the  sum  of  $3,224.50. 
1  Foreclosure  of  mortgage  and  awarded  first  lien. 
I  Judgment  for  cross-petition,  L.  M.  Norria,  for 
i  $3,828.80,  foreclosure  of  mortgage  and  awarded 

■  second  Hen.  Original  papers  filed  for  cancella- 
I  tion.   Period  of  redemption  fixed  at  18  months.' 

I  am  busy  trying  jury  cases  but  so  soon  as  I 
get  a  few  moments  time,  I  will  prepare  journal 
entry  and  forward  to  you  for  approval  together 
with  office  copy  for  your  files.  I  believe  this 
is  exactly  in  accordance  with  your  figores  and 
idea  of  the  case,  except  that  I  have  omitted  the 
item  of  $200.00  attorney  fee.  I  took  this  matter 
up  with  the  court  and  I  think  there  is  no  ques- 
tion as  to  the  correctness  of  my  position  under 
the  Kansas  law.  If  you  care  to  present  this 
matter  you  may  come  up  and  we  will  take  it  up, 
or  present  it  to  the  court  through  the  mail  if 
you  prefer,  but  I  believe  the  journal  entry  will 
stand  as  the  order  is  rendered.  I  trust  this  is 
satisfactory." 

On  May  22d,  Mr.  Field  wrote  again  as 
follows: 

"In  the  case  of  the  Warren  Mortgage  Compa- 
ny V.  Evans  et  al.,  I  inclose  herewith  for  exam- 
ination a  journal  entr^  of  judgment  I  have  pre- 
pared in  accordance  with  the  judgment  rendered 
on  the  16th.  In  preparing  this  journal  entry  I 
have  made  it  read  to  render  a  personal  judg- 
ment in  favor  of  your  client,  L.  M.  rforris.  and 
against  tl^  defendants,  Randall,  as  suggested  by' 
you,  so  that  it  will  be  good  for  what  it  is  worth 
as  a  personal  judgment  Will  yon  kindly  exam- 
ine same,  and  !f  it  meets  with  your  approval, 
sign  and  return  to  me  at  once,  and  I  will  get  it 
signed  by  the  judge  and  filed  before  court  ad- 
journs and  the  judge  goes  home,  which  will  be 
some  time  this  week?  This  provides  for  an  IS 
months'  period  of  redemption  to  the  defendants 
and  junior  lienholders,  such  as  your  client  from 
the  date  of  the  foreclosure  sale." 

Mr.  Truitt  made  no  reply  to  any  of  the 
letters  exc^t  the  first  one.  He  testified  that 
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on  recel[»t  of  the  letter  of  May  22d  be  talked 
with  Mr.  Bleld  over  the  telephone  and  that  on 
June  7th  he  wrote  Judge'  Hay;  that  Judge 
Hay  answered  stating  that  In  his  opinion  the 
showing  was  not  sufficient  to  Justify  shorten- 
ing the  period  of  redemption;  that  he  tried 
several  times  during  the  OKKith  of  June  to 
reach  Mr.  Eield  by  telephone,  but  was  un- 
able to  get  in  communication  with  him;  that 
on  the  28th  of  June  he  wrote  Mr.  Field  in- 
quiring at  what  time  the  real  estate  would  be 
sold  and  if  the  same  had  been  advertised 
for  sale,  but  received  no  reply;  that  in  the 
first  days  of  July,  he  tried  to  communicate 
with  him  over  the  telephone  but  received 
word  that  Mr.  Field  was  out  of  town.  Short- 
ly thereafter  he  telephoned  the  clerk  and  was 
told  that  the  land  had  been  sold,  the  sale 
ponflrmed  on  the  3d  day  of  July,  and  that  re- 
demption had  been  made. 

It  appears  that  on  the  27th  of  May,  Mr. 
Field,  as  attorney  for  the  Warren  Mortgage 
Oompanyr  caused  an  order  of  sale  to  be  Is- 
sued and  tlie  sale  advertised  for  July  1st.  At 
this  time  the  Journal  entry  had  not  been  set- 
tled or  agreed  upon.  The  land  was  sold  and 
hid  in  by  Mr.  Field  for  the  Warren  Mortgage 
Company  for  the  amount  of  its  Judgment. 
Mr.  FUAA  was  the  only  bidder  at  the  sale. 
On  the  same  day  he  filed  a  motion  for  conflr- 
matlou.  On  July  3d  there  was  a  special  ses- 
sion of  the  court,  at  wbidi  the  sale  was  con- 
firmed and  at  the  same  time  Mr.  Field  pre- 
sented the  Journal  entry  to  the  Judge,  and  It 
was  approved.  The  amount  ot  the  Warren 
Mortgage  Company  Judgment  was  $3,224.50. 
The  amount  of  tlie  Nortls  Judgment  wfaldi 
was  a  second  lien  was  $3,B2a80.  Immediate- 
ly after  the  sale  was  confirmed  Mr.  Field 
paid  the  amount  of  the  Warren  Mortgage 
Company's  Judgment  and  redeemed  the  land 
as  owner. 

Mr.  Field  was  a  witness  and  produced  a 
letter  wrlttrn  by  him  on  May  23,  1916,  to 

Judge  Hay,  as  follows: 

"Id  tho  case  of  the  Warren  'Mortjrnge  Com- 
pany V.  Evrnis.  yon  will  perhaps  reenll  thnt  on 
the  Ifith  I  took  jndffment  by  defniilt  for  the 
plaintiff  for  somethinjr  over  $3,200.00  and  for 
crosw-petitioner  on  second  mortKure  on  behnlf 
of  Mr.  Carl  F.  Truitt  for  eomcthinfr  over  $.3,- 
800.00.  I  sent  journal  entry  to  Mr.  Tniitt  for 
npprovnl,  and  he  nnlls  me  up  to  say  that  be 
■wants  the  period  of  redemption  reduced  to  leas 
than  18  mOntha.  After  tnlhinR  with  him  over 
the  long  distance  tflcphonp,  I  siipfl'psted  that  he 
send  the  .T.  E.  direct  to  you  and  if  yon  eaw  fit 
to  rr<Iiice  the  period  of  redemption  on  bis  sbow- 
inir  it  would  he  all  right  with  me;  so  I  am  writ- 
Iti£r  to  Five  my  aide  of  it,  as  he  wUJ  probably 
explain  hig  position.  I  do  not  wish  the  period  of 
redemption  reduced,  as  I  am  the  owner  of  the 
equity,  personally.  Perhaps  that  ought  not  to 
have  any  weight,  but  the  facts  are  that  neither 
of  the  mortirages  on  the  land  Is  a  purchase  mon- 
ey mortfcfltce — both  represent  loans;  and  also, 
the  land  is  rented,  mostly  farmed,  balance  In 

Iiasture,  also  rented,  all  enclosed  by  fence,  and 
D  the  actual  poBsession  of  my  tenant  Taxes 
are  In  default,  hat  property  is  worth  much  more 
than  mortgages  and  taxes.  I  have  just  recently 
acquired  it.  durinjr  the  pendency  of  the  case,  and 
wish  to  merge  all  indebtedness  against  it  into 


one  oertlflcate  of  Durdiase  w  I  eau  liandle  it  ta 
better  advantage.** 

He  further  testified  that  he  did  not  write 
Mr.  Tmitt  at  any  time  to  tell  blm  that  the 
notice  was  running  and  that  the  property 
would  be  sold;  his  excuse  being  that  he  bad 
written  Mr.  Truitt  four  letters  to  which  he 
bad  received  no  answer.  He  was  ashed: 

"Q.  YoQ  didn't  notify  Mjr.  Truitt  it  was 
bought  and  there  was  going  to  he  a  session  of 
court  here  on  the  30th?  A.  No,  sir.  Q.  When 
did  you  first  know  there  was  going  to  be  one 
here  on  the  30th?  A  The  county  attorney  and 
I  and  some  other  attorneys,  I  am  not  sure  who, 
there  were  several  talking.  There  was  some- 
body in  jail  and  wanted  to  plead  guilty  and  get 
away  to  the  penitentiary  and  serve  bis  time. 
It  was  discussed  calling  the  judge  down  and  I 
think  somebody  wanted  to  plead  guilty  and  get 
away  and  I  think  that  was  the  occasion  of  a 
special  session.  •  *  •  Q.  You  were  interest- 
ed in  the  Judge  coming  down  so  as  to  get  a  con- 
firmation on  the  30th?  A.  Yes,  air.  •  •  • 
Q.  You  got  it  done,  did  yoo  not?  A  Yes,  air. 
Q.  And  then  you  immediately  redeemed  it?  A. 
Yes,  sir ;  I  did.  Q.  Yon  didn't  mean  to  tell  the 
court  it  was  not  your  intention  In  writing  this 
letter  that  Mr.  Norris  would  have  18  months  to 
redeem  as  well  as  you  would  have—  A.  Under- 
stand this.  When  this  gentleman  wrote  me  back 
and  disclosed  to  me  that  be  did  not  know  any- 
thing about  the  Kansas  foreclosure  laws  I  un- 
dertook, in  a  two-page  letter,  to  explain  it  to 
him  and  I  think  I  explained  it  to  him  fairly  and 
told  him  what  his  rights  were  and  what  the  re- 
demption period  would  be  and  that  was  be- 
fore judgment  was  rendered  and  his  client  would 
have  bis  right  This  letter  is  in  evidence  here. 
*  •  •  Q.  Yoa  were  sufficiently  interested  to 
have  a  special  day  by  request  and  have  some 
other  reason  why  the  court  should  be  here?  A. 
I  did  not  order  that  day.  Q.  You  knew  if  the 
court  did  not  come  until  October  you  coald  not 
get  a  confirmation  of  that  sale  until  he  did  come? 
A.  I  think  I  could  have  got  a  confirmation  on 
the  9th  of  October  because  everything  was 
regular  and  clean  and  clear  and  I  still  think  if 
the  court  had  not  got  down  here  all  summer  (and 
he  Qsually  comes  two  or  three  times)  on  the 
9tb  day  of  October  he  would  have  confirmed  that 
sale." 

He  further  testified  that  he  was  the  only 
bidder  at  the  sale  and  bid  for  his  client,  the 
Warren  Mortgage  Company.  He  denied  re- 
ceiving a  letter  of  June  2Sth  asking  abtfut 
the  time  of  sale,  and  denied  that  In  the  tele- 
phone conversation  there  was  anything  said 
about  postponing  the  proceedings  in  order 
to  present  the  matter  of  the  period  of  re- 
demption to  Judge  Hay.  His  testimony  is 
that  in  the  conversation  over  the  telephone 
Mr.  Truitt  said  he  had  received  the  journal 
entry  and  that  it  was  all  right  except  that 
he  did  not  like  the  IS  months'  period  of  re- 
demption that  was  allowed;  that  he  then 
Informed  Mr.  Truitt  under  what  circum- 
stances the  Judge  would  reduce  the  period, 
and  that  he  did  not  think  Mr.  Truitt  was  en- 
titled to  have  It  fixed  at  6  months ;  but  told 
him  if  he  was  not  satisfied  with  the  18 
months  to  send  the  Journal  entry  to  Judge 
Hay  and  present  his  side  of  the  case,  "and  I 
will  write  him  a  letter  and  tell  him  my  side, 
and  if  Judge  Hay  sees  fit  to  reduce  the  peri- 
od of  redemption.  It  will  bo  all  ri|^t  with 
me." 
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The  land  In  controversy  Is  shown  by  the 
testimony  to  be  worth  from  $8,400  to  58,000. 
Under  the  judgment  of  the  district  court  the 
plaintiff  loses  Ms  Hen  and  Mr.  Field  obtains 
the  land  for  the  amount  of  the  first  lien. 

The  plaintiff  In  the  present  suit  was  rep- 
resented in  the  foreclosure  proceedings  by  an 
attorney  who  resided  In  Oklahoma  and  who 
seems  to  hare  been  unfamiliar  with  the 
Kansas  laws  respecting  foreclosures  and  the 
rights  of  junior  lientaolders.  Even  after  dis- 
covering his  ignorance  of  the  Kansas  stat- 
utes, the  attorney  was  negligent  in  failing  to 
make  himself  familiar  with  the  law  affecting 
his  client's  Interest.  Apparently  he  relied  up- 
on the  faLmees  and  courtesy  of  the  defend- 
ant's attorney  to  protect  his  client's  rights. 
Irrespective  of  Mr.  Field's  motive,  it  Is  obvi- 
ous, we  think,  that  the  natural  effect  of  his 
letter  offering  to  act  for  Mr.  Truitt,  together 
with  the  apparent  candor  and  frankness  of 
all  the  other  correspondence,  ha4  the  effect  to 
lull  tlie  attorney  into  the  (relief  that  no  ad- 
vantage would  be  taken  of  his  Iguorance  of 
the  Kansas  law,  nor  of  bis  follure  personally 
to  give  attention  to  the  date  of  the  sale. 
Originally  Mr.  Field  owed  no  duty  to  tiie 
plaintiff  or  his  attorney ;  in  fact,  be  r^resent- 
ed  opposing  Interests,  those  of  bla  own  dlent 
and  of  Umself  as  owner  of  the  land ;  but  it 
would  be  going  too  far  to  say  that  after  m- 
conraging  the  nonattendance  of  the  opposing 
attorney  at  court  by  voluntarily  (Bering  to 
act  for  blm  in  taking  the  judgment  and  to 
prepare  a  journal  entry  to  be  ai^%ed  upon,  he 
was  in  a  position  where  In  conscience  and 
equity  he  could  take  advantage  of  the  abseuce 
of  jdalntiff's  attorney,  and  especially  of  that 
attorney's  ignorance  of  the  fact  tiiat  a  sale 
of  the  property  was  pending,  and  that  a  spe- 
cial session  of  court  bad  been  arranged  at 
whl(A  confirmation  could  be  had.  True,  in 
the  second  letter  he  disclaims  any  intention 
of  acting  as  the  attorney  for  Mr.  Tmltt's 
client,  but  this  frank  statement  of  Itself 
mi^t  have  tmded  only  to  increase  the  at- 
torney's confidence. 

Although  the  petition  alleged  actual  fraud 
and  an  att^pt  to  procure  an  unconscionable 
advantage  of  the  plaintiff  by  a  studied  at- 
t«npt  to  decdve  his  attorney.  It  was  not 
necessary  that  this  claim  should  be  estab- 
lished In  order  to  entitle  the  plaintiff  to  the 
relief  demanded,  and  the  judgment  of  the 
trial  Qourt  is  that  fraud  had  not  been  proved. 
Since  the  procedure  in  confirmation  of  sales 
was  amended  in  1S03  (Civil  Code,  S  500  [Gen. 
St  1915,  S  7404]),  the  trial  court  is  not  ex- 
pected to  close  Its  ears  to  all  equitable  con- 
siderations and  confirm  a  sal^  as  a  matter 
of  course,  merely  l)ecause  the  record  shows 
DO  irregularity  In  the  movement  of  the  judi- 
cial machinery  by  which  the  sale  was  ac- 
complished. Even  before  the  statute  was 
amended  it  was  held  that : 

"Inadequacy  of  price,  taken,  alooe,  is  seldom  if 
ever  sufficient  to  aathorise  the  aejting  aside  of 
■  ■beriff's  sale;  yet  great  Inadequacy  of  price 
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ia  a  circumstance  which  courts  will  always  re- 
gard with  suspicion,  and  in  such  case  slight  ad- 
ditional circumstances  only  are  required  to  au- 
thorize the  setting  aiiide  of  the  sale."  Means  v. 
Bosevear,  42  Kan.  377,  22  Pac.  310. 

To  the  same  effect  la  Dewey  v.  I^nscott,  20 
Kan.  684. 

In  Bank  v.  Murray,  84  Kan.  624,  S83,  114 
Pac.  847,  and  in  other>  recent  cases,  the 
amendment  has  been  referred  to  as  imposing 
upon  the  court  the  same  powers  and  respon- 
slbilitl^  that  rested  upon  the  diancellor  of 
the  old  court  of  equity  in  a  suit  In  the  na- 
ture of  a  bill  to  redeem.  In  the  case  last 
cited  the  court  aiqproved  the  following  lan- 
guage from  Graffam  v.  Burgess,  117  U.  S. 
180,  190,  6  Sup.  Ct.  686,  681  (29  L.  Ed.  839) : 

"Looking  at  the  whole  case,  the  traces  of  de- 
sign on,tbe  part  of  Graffam  to  mislead  the  com- 
plainant, to  lull  her  into  security,  and  thos  to 
prevent  her  from  redeeming  the  property,  are 
abundantly  manifest,  and  such  design  must  be 
assumed  as  an  established  fact.  *  *  *  As 
already  perceived,  we  do  not  rest  our  conclusion 
alone  upon  the  gross  inadequacy  of  the  consider- 
ation of  the  sale;  but  upon  that  in  connection 
with  the  unfair  conduct  of  the  defendant  in  tak- 
ing advantage  of  the  complainant's  ignorance  of 
the  sale,  and  giving  her  no  intelligible  notice  or 
intimation  of  it,  or  of  bis  intended  seizure  of  the 
property  niter  the  year  of  redemption  had  pass- 
ed, but  fitanding  by  and  seeing  her  expend  large 
sums  of  money  upon  it,  even  after  the  year  had 
expired.  This,  we  think,  presents  a  case  suffi- 
ciently strong  to  justify  the  action  of  the  court 
below,  at  least  to  the  extent  to  which  it  went 
in  making  the  decree  appealed  from  (allowing 
the  owner  to  redeem)." 

The  opinion  also  quoted  with  approval 
from  Pewablc  Milling  Co.  v.  Mason,  145  U.  S. 
349,  3S6,  12  Sup.  Ct.  887,  888  (36  U  Ed.  7^), 
where,  after  stating  the  rule  that  there  Is  a. 
measure  of  discretion  in  a  court  of  equity  In 
such  matters,  Mr.  Justice  Brewer  said : 

"And  after  a  sale  has  once  been  made,  he  will, 
certainly  before  confirmation,  see  that  no  wrong 
has  been  accomplished  in  and  by  the  manner  in 
which  it  was  conducted." 

In  Bank  v.  Murray,  supra,  we  held  also 
that  inasmuch  as  the  entire  evidence  on 
which  tlie  trial  court  acted  had  been  ab- 
stracted "we  may  properly  reach  our  own 
conclusions  thereon." 

As  the  judgment  stands,  the  plaintiff,  who 
was  himself  without  fault,  and  who  offers  to 
do  equity  by  bidding  the  amount  of  the  first 
and  second  liens  or  by  redeeming  from  the 
first,  is  compelled  to  lose  bis  entire  lien,  while 
one  who  purchased  the  property  subject  to 
both  liens  gets  a  clear  title  merely  by  satis- 
fying the  first,  and  is  thus  permitted  to  take 
advantage  of  the  absence  and  neglect  of 
plaintiff's  attorney  to  attend  and  bid  at  the 
sale  under  such  circumstances  as,  in  our 
opinion,  renders  the  judgment  unconscion- 
able and  inequitable. 

The  Judgment  Is  reversed  and  the  cause 
remanded,  with  directions  to  set  aside  the 
confirmation  and  permit  plaintiff  to  redeem. 

JOHNSTON,  0.  J.,  and  MASON,  WBST» 
MARSHALL,  and  DAWSON,  JJ.,  concurring. 
BUBCU,  J.,  concurring  in  the  result. 
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BOABD  OF  COirRS  OF  DOUGLAS  COUN- 
TT  T.  CITY  OF  LAWKBNOE. 
(No.  21380.) 

(Sapreme  Court  of  Eansoa.   Much  9,  1918.) 

{Svllalus  hy  the  Court.) 

1.  Dedication  €=54— Town- Site  Purposes 
—Levees— St EEET8  and  Pabks— Statute. 

When  the  founders  of  a  city  or  town  eie- 
cnte,  file,  and  record  the  plat  of  the  property 
devoted  b;  them  to  town-site  purposes,  the 
fee  title  of  the  levees,  streets,  aJievs,  parks, 
and  the  like  vests  in  the  county  forever  izk 
trust  for  the  public  fay  operation  of  law. 

2.  Dedication  ®=s60~Leveeb,  Stbeetb,  etc. 
— posbebsion  and  contbol. 

The  lawful  possessioDt  dominion,  and  con- 
trol of  all  levees,  streets,  and  the  like,  dedicat- 
ed to  the  public  by  the  foonders  of  a  tt^wn  site, 
are  vested  in  the  dty  by  operation  of  law. 

8.  Dedication  ^s>60— Municipal  Duttes- 
Levees. 

A  city  cannot  by  executing  a  deed  of  con- 
veyance to  a  part  of  a  public  levee  disable  it- 
self of  its  public  municipal  power  nor  relin- 
quteh  its  public  municipal  duty  to  control  the 
property  for  the  public  good. 

4.  Adverse  Possession  <S=>8(1)  —  Dedica- 
tion €=>63(2)  —  Ebtoppbi.  *=962(4)  — 
Limitation  of  Actions  ^»11(8)— Duties 

and    PbIVILEOBS    CONFEBfiED    FOB  PUBLIO 

Beneht. 

Those  rights,  duties,  and  privileges  con- 
ferred  and  imposed  upon  a  municipal  corpora- 
tion exclusively  for  the  public  benefit  caimot 
ordinarily  be  lost  through  nonuse,  laches,  es- 
toppel, or  adverse  possession,  and  statutes  of 
limitauoii  are  not  ordinarily  applicable  thereto. 

Appeal   from   District   Court,  Douglas 

County. 

.  Action  by  the  Board  of  County  Commis- 
sioners of  Douglas  County  against  the  City 
of  Lawrence.  Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

J.  S.  Amlck,  of  Lawrence,  for  appellant 
Thomas  Harley  and  J.  W.  Ward,  both  of 
Lawrence,  for  aM>ellee. 

DAWSON,  J.  'thlB  was  an  action  by  the 
board  of  county  commissioners  ot  Douglas 
county  against  the  dty  of  Lawrence  to  quiet 
Its  title  to  a  small  tract  of  land  on  the  bank 
of  the  Kansas  river  in  the  dty  of  Lawrence. 
The  county's  title  sought  to  be  quieted  was 
based  on  a  deed  from  the  dty  to  tbe  county 
executed  in  I860:  The  defendant  dty  pre- 
vailed, on  the  following  facts  and  conclusions 
of  law  as  found  and  determined  by  tbe  trial 
court: 

"(1)  The  tract  of  land  in  dispute  in  this  case 
is  clearly  marked  on  tbe  plat  attached  to  the 

S leadings.  It  is  bounded  on  the  north  by  the 
[ansas  river,  on  tbe  west  by  the  west  line  of 
Vermont  street  produced,  on  the  south  by 
Pinckney  street,  and  on  the  east  by  the  west 
line  of  Massachusetts  street  produced.  The 
ground  forms  a  portion  of  the  original  town 
site  of  Lawrence. 

**<2)  Tbe  original  town-site  company  filed  its 
plat  in  the  late  '5U's.  and  on  that  plat  this  land 
was  marked  *I^vee.'  This  plat  was  destroyed 
by  fire  in  the  Quantrell  raid  of  1S63,  but  anoth- 
er was  reproduced  by  a  competent  engineer 


later  by  order  of  the  board  of  county  commis- 
sioners. 

"(3)  In  Tone,  1860,  tbe  dty  of  Lawrence  by 
its  proper  officers  executed  and  delivered  to 
Douglas  county  a  warrant?  deed  for  the  land 
in  question,  and  a  few  years  later  the  county 
erected  a  jail  thereon  aad  used  it  for  jail  pur- 
poses until  some  five  or  six  years  ago,  when  It 
erected  a  new  jail  on  another  site. 

"(4)  In  1866  certain  persons  representinc 
themselves  to  be  'trustees  of  the  Lawrence 
Town  Company'  executed  a  deed  of  conveyance 
to  the  city  of  Itawrence  for  this  property. 

"(5)  The  county  has  leased  this  propertr  to 
various  persons  from  time  to  time.   •   •  • 

"(7)  If  the  city  through  its  mayor  and  coun- 
cilmen  had  the  authority  so  to  do,  it  has  parted 
with  all  of  its  title  to  the  real  estate  in  ques- 
tion to  the  county,  both  by  actual  transfer  and 
by  permitting  the  county  to  use  the  same  open- 
ly, notoriously,  and  adversely  for  more  than 
15  years. 

"Condasions  of  Law. 

"(1)  When  the  plat  of  the  original  town  site 
was  filed,  it  vested  the  title  of  tbe  real  estate 
in  question  in  the  county  for  the  uses  and  pur- 
poses therein  designated.  The  use  and  con- 
trol, however,  was  always  in  the  city. 

"(2)  The  city  Was  powerless  to  part  with 
the  title  to  this  real  estate  or  to  its  right  to 
possess  and  use  the  same  for  the  purpose  for 
which  it  was  dedicated. 

"(3)  The  fee  of  the  reel  estate  in  question 
is  still  in  the  county,  not  by  virtue  of  any  con- 
veyance, or  any  adverse  title,  but  it  holds  the 
original  title  vested  in  it  by  the  filing  of  the 
plat;  the  possession  and  use  of  it,  however.  Is 
in  tbe  dty." 

Plaintiff  appeals. 

[1,2]  Tbe  county  of  Douglas  has  an  unim- 
peachable fee  title  to. the  land  as  trustee  for 
tbe  benefit  of  the  pablic.  and  luutlcolarly  tm 
that  portion  of  tbe  public  r^resented  by  the 
city  of  Lawrence  and  its  inhabitants;  sucb 
title  in  trust  being  based  on  the  dedication  of 
the  land  to  public  uses  by  the  original  in- 
corporators of  the  dty  of  Lawrence,  as  evi- 
denced by  tbe  plat  filed  by  them  at  tbe  time 
tbe  dty  was  founded  about  1851  or  185S. 
Kansas  SUt  (Territorial}  18S9,  c.  24;  Gen. 
Stat  1915,  IS  6797-^6808;  County  of  Franklia 
T.  Latbrop,  9  Kan.  453;  Atcblson  &  N.  B. 
C^o.  V.  Oarslde,  10  Kan.  552,  Syl.  par.  1; 
Wood  T.  National  Waterworks  Co..  33  Kan. 
590.  7  Fac.  233;  A.  &  N.  B.  Ca  t.  Manley, 
42  Kan.  577.  686,  22  Pac.  667;  A.,  T.  &  S. 
F.  B.  Co.  T.  Lenniug,  62  Kan.  732,  735,  35 
Pac.  801,  803.  In  the  latter  case  tbe  court 
said: 

"In  this  state  the  fee  of  all  real  estate,  wbea 
dedicated  to  public  use  by  tbe  proprietors  of 
any  town  or  city,  vests  absolutely  in  the  county 
wherein  such  real  estate  lies,  and  the  county 
forever  afterwards  holds  tbe  property  in  trust 
for  such  use.  The  county  holds  the  property  as 
a  mere  agent  of  the  public,  and  in  trust  for 
the  public  use.  But  the  dty  has  the  control 
over  it  as  another  agent  of  the  public.  Railroad 
Co.  T.  Garside,  10  Kan.  552;  Showalter  t. 
RaUway  Co.,  40  Id.  421  [32  Pac.  42].'* 

In  tbe  Wood  Case,  supra,  part  of  tbe  syl- 
labus reads: 
"Where  a  proprietor  laying  off  any  dty  or 

town,  or  an  addition  to  any  dty  or  town, 
*  *  *  makes  out  a  map  or  plat  thereof,  and 
reserves  for  public  uses  streets  and  alleys,  and 
acknowledges,  certifies,  files,  and  reconis  tb* 
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aame  with  the  register  of  deeds  of  the  county 
in  which  the  city  or  town,  or  addition,  is  situ- 
ate, the  fee  of  the  streets  and  alleys  dedicated 
to  public  Qse  Tea.tB  absolutely  jn  the  county 
wherein  such  real  estate  lies,  and  the  county 
forever  afterward  boldi^  the  property  in  trust 
toT  such  use;  but  the  city  baa  control  over  it, 
as  anotber  agent  of  tbe  public;  and  such 
streets  and  alleys,  under  the  direction  and  con- 
trol of  the  public  authorities,  are  subject  to  be 
appropriated  to  ^  the  ases  to  which  the 
streets  of  a  cl^  are  usually  devoted,  as  the 
wants  or  conveniences  of  the  people  may  ren- 
der necessary  or  buportant.'* 

The  evidence  and  tbe  inferences  which  may 
properly  be  derived  therefrom  justify  tbe 
trial  court's  second  finding  of  fact  Tbe  deed 
of  tbe  original  grantor  of  the  town^te  com- 
pany Intended  th&t  the  levees,  streets,  parks, 
etc,  should  pass  to  the  public.  That  the 
grantor  directed  that  bis  trustees  Should 
ocmvey  the  levees,  etc.,  by  deed  to  tbe  town 
corporation  is  nnimportant.  The  statute  des- 
ignated the  proper  mode  of  conveying  tbe 
property  for  the  uses  intended,  by  the  exe- 
cution, filing,  and  recording  of  the  plat,  and 
that  mode  was  complied  with.  The  act  of 
1859  (chapter  24)  was  Intended  so  far  as  ap- 
idicable  to  apply  to  lands  theretofore  platted 
fbr  town  sites  as  well  as  to  those  which 
sbonld  be  platted  thereafter.  Sections  11 
and  12. 

"A  strip  of  land  lying  along  the  margin  of  a 
navigable  stream  was  uiduded  in  the  plat  of  a 
dty  and  dedicated  to  the  public  by  the  use  of 
the  word  'Levee'  written  thereon.  Several 
streets  opened  upon  this  tract  and  many  lots 
had  DO  other  means  of  ingress  and  egress  ex- 
cept over  and  along  It  Held,  that  its  dedica- 
tion included  its  use  as  a  street  as  well  aa  a 
landing  place  for  boats,"  McAlpine  v.  Kail- 
way  Co.,  68  Kan.  207,  75  Pac.  73,  6i  L.  R.  A. 
85. 1  Ann.  Cas.  452,  Syl.  par.  1. 

13]  It  seems,  therefore,  that  when  the  orig- 
inal plat  of  tbe  city  of  Lawrence  covering 
the  levee  in  question  was  filed  and  recorded, 
the  prior  title  holders  parted  with  all  their 
interest  In  the  property  in  dispute,  and  tbe 
fee  title  in  trust  passed  by  operation  of  law 
to  Douglas  county;  and  tbe  beneficial  use 
of  the  land  passed  to  tbe  general  public ;  and 
tbe  control  of  the  land  for  the  benefit  of  the 
public  passed  to  the  city  of  Lawrence.  Con- 
sequently tbe  deed  of  1860  from  the  city  of 
Lawrence  to  tbe  county  of  Douglas  convey- 
ed nothing  tbat  tbe  county  did  not  then  al- 
ready possess — the  fee  title  to  tbe  property; 
and  the  deed  from  tbe  city  to  the  county 
executed  In  1860  was  void  because  the  city 
had  no  fee  title  to  convey,  and  It  could  not 
by  such  conveyance  disable  itself  of  its  pub- 
li<;  municipal  power  nor  relinquish  Its  pub- 
lic mnnidpal  doty  to  control  the  property  for 
the  public  good. 

Tbe  deed  of  1866  firom  tbe  trustees  of  the 
Lawrence  Town  Company  to  tbe  dty  was 
of  no  force,  as  the  dedication  of  tbe  property 
to  public  uses  several  years  before  bad  con- 
veyed  all,  that  the  grantors  bad  power  to 
eonvey.  And  the  doctrine  of  tbe  effect  of 
after-acquired  title  is  not  applicable. 

A  levee  In  a  dty  dedicated  to  public  use 


does  not  substalntially  differ  from  a  street 
or  public  park.  In  Webb  v.  Demopolla,  95 
Ala.  Ue,  13  South.  289.  21  li.  R.  A.  62,  It  was 

held: 

"A  cito  or  town  has  no  alienable  interest  In 
the  pnblic  streets  thereof,  but  holds  them  in 
trust  for  its  citizens  and  the  public  generally; 
and  neither  its  acquiescence  in  an  obstruction 
or  private  use  of  a  street  by  a  citizen,  or 
laches  in  resorting  to  legal  remedies  to  remove 
it  nor  the  statute  of  limitations,  nor  the  doc- 
trine of  equitable  estoppel,  nor  prescription, 
can  defeat  the  right  of  the  city  to  maintain  a 
suit  in  equity  to  remove  tbe  obstruction."  Syl. 
par.  4. 

[4]  While  a  munldpal  corporation  may 
part  with  Its  private,  proprietary  rights 
through  conveyances,  or  lose  tbem  through 
prescription,  adverse  possession,  or  by  stat- 
utes of  limitation,  yet  the  great  weight  of 
authority  is  tbat  those  rights,  duties,  and 
privileges  which  are  conferred  or  imposed 
upon  a  municipal  corporation  exclusively  for 
the  public  benefit  are  not  ordinarily  lost 
through  nonuse,  laches,  estoppel,  or  adverse 
possession,  nor  are  statutes  of  llmttatlon  ap- 
plicable thereto.  Simplot  v.  Chicago,  M.  & 
St.  P.  Ry.  Co.  (C.  C.)  16  Fed.  350,  Syl.  par.  2; 
San  Leandro  v.  Le  Breton,  72  Cal.  171,  13 
Pac.  405;  Orena  v.  City  of  Santa  Barbara, 
91  Cal.  621,  28  Pac.  2G8;  Lee  et  al.  v.  Town 
of  Mound  Station,  118  111.  304,  8  N.  E.  759 ; 
Cheek  V.  City  of  Aurora  et  al.,  92  Ind.  107; 
Wolfe  et  al.  v.  Town  of  SulUvan,  133  Ind. 
331,  32  N.  E.  1017;  City  of  Waterloo  v.  Cnioa 
Mill  Co.,  72  Iowa,  437,  34  N.  W.  107;  Tarald- 
son  V.  Town  of  Lime  Springs,  92  Iowa,  187. 
60  N.  W.  658;  Witherspoon  v.  Meridian,  69 
Miss.  288,  13  South.  843;  Territory  v.  Deeg- 
an,  3  Mont  82;  Price  v.  Inhabitants  of  Plain- 
field,  40  N.  J.  Law,  608;  St  Vincent  Orphan 
Asylum  v.  City  of  Troy,  76  N.  T.  (31  Slck- 
els)  108,  32  Am.  Bep.  286;  Commonwealth  v. 
Moorebead,  118  Pa.  ,344,  12  Atl.  424,  4  Am. 
St  Rep.  599;  Sims  v.  Chattanooga,  70  Tenn. 
(2  Lea)  694;  Yates  v.  Town  of  Warrenton, 
84  Va.  337,  4  S.  E.  818,  10  Am.  St  Bep.  860; 
Ralston  V.  Town  of  Weston,  46  W.  Va.  644, 
33  S.  E.  326,  76  Am.  St.  Bep.  834;  Chllds  T. 
Nelson,  69  Wis.  125,  33  N.  W.  587. 

There  Is  still  anotber  somewhat  different 
legal  and  equitable  principle  which  bars  tbe 
rights  of  Douglas  county  as  sought  to  be 
maintained  In  this  action.  The  county  be- 
came the  trustee  holder  of  the  title  in  1855 
or  thereabout  by  operation  of  law.  Tbe 
county  was  thereby  charged  in  law  with  a 
trustee's  duties,  to  hold  the  title  Inviolably 
for  tbe  benefit  of  Its  cestui  que  trust,  who  un- 
der this  trust  were  the  general  public.  The 
county  has  always  been  charged  in  law  with 
notice  of  tbe  rights  of  the  public  It  could 
acquire  no  Interest  in  the  property  Inconsist- 
ent with  its  duty  as  trustee.  It  was  charged 
In  law  with  notice  that  tbe  dty  could  not 
abdicate  its  public  municipal  power  nor  es- 
cape its  public  duty  to  control  the  property 
for  the  benefit  of  the  cestui  que  trust,  the 
people  in  general  and  the  Inhabitants  of 
Lawrence  In  particular 
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The  Judgment  of  the  district  court  was 
correct,  and  It  la  afflnned.  AU  tbe  Justices 
caicurring. 

aoe  Kan.  «99)  ~'  ' 

CAPITAL  IRON  WORKS  CO.  t.  CHICAGO 
BONDING  &  SURETY  CO.  et  aL 
(No.  21769.) 

(Supreme  Court  of  Kansas.  Sfarch  9,  IftLS.) 
(Byltabut  hp  the  Courts 

LlMTFATIOIl  OF  ACTIONS  4^22(T)  —  BOND  TO 
SUPEESEDB  Lien— COWSTEUCTION  —  LlMITA- 
TIONB. 

The  terms  of  a  bond  given  In  conaectlon 
vitfa  a  contract  tor  the  erection  of  a  public 
buUdiog  considered,  and  held,  the  bond  was  one 
to  supersede  mechanics'  liens,  to  which  the 
gmerai  statute  of  limitations  applies. 

Appeal   from   District  Conrt,  Shawnee 

County. 

Actl<m  by  the  Capital  Iron  Works  Company 
against  the  Chicago  Bonding  &  Surety  Com- 
pany and  another.  Judgment  for  plaintiff, 
and  defendant  named  appeals.  Affirmed. 

Harding,  Deatherage,  Murphy  &  Harris, 
of  Eaosas  City,  Mo.,  for  appellant.  Carver  & 
Garver,  of  Topeka,  for  ^ipellee. 

BURGH,  J.  Hie  acthm  was  one  to  record 
on  a  bond  given  In  connection  with  a  con- 
tract for  the  erection  of  a  public  building. 
A  doDUrrer  was  sustained  to  the  answer, 
whidi  pleaded  tbe  statute  of  llmltatioaa. 
Judgment  was  rraidsred  for  the  plaintiff,  and 
the  defendant  ai^eals. 

The  bond  redted  that  the  principal  and 
surety  were  bound  to  the  state  of  Kansas  for 
tbe  use  of  all  persons  In  whose  favor  liens 
mii^t  accrue  by  virtue  of  section  1,  chapter 
183,  of  the  Laws  of  1909,  and  that  if  the 
principal  should  pay  all  claims  which  might 
be  the  basis  of  liens  aiUl  should  pay  all  in- 
debtedness incurred  for  labor  and  material 
furnished  to  erect  the  building,  the  btmd 
should  be  void.  The  answer  was  that  the 
bond  was  exacted  undo-  the  law  requiring  a 
bond  conditioned  to  pay  all  Indebtedness  In- 
curred for  labor  or  material  furnished  to 
erect  the  building;  that  the  bond  sued  on 
was  the  only  bond  reaulred ;  that  the  bond 
was  duly  filed  in  the  <Mce  of  the  cleric  of  the 
district  court;  that  the  building  was  com- 
I^eted  more  tiian  six  months  before  the  ac- 
tion  was  commenced,  and  hence  that  the 
action  was  barred  by  the  q>ecial  statute  of 
limitatlonB  contained  in  section  7570  of  the 
General  Statutes  of  1916  (Code  Civ.  Proc.  { 
662).  The  argument  Is  that  section  1.  chap- 
ter 188,  of  the  Laws  of  1909,  is  permissive. 
Tbe  contractor  may  give  the  bond  there  pro- 
vided for,  and  should  he  do  so  the  bond  takes 
the  place  of  the  security  afforded  by  me- 
dmnid^  Hens.  To  such  a  bond  the  general 
statute  of  limitations  applies.  Section  7569 
of  the  General  SUtutes  of  1915  (Code  Civ. 
Pzoc.  I  661)  Is  mandatory,  and  required  pub- 


lic officials  to  take  a  bond  conditioned  f'or 
payment  of  all  indebtedness  incurred  for 
labor  and  material  furnished-  The  presump- 
tion is  the  mdndate  was  observed.  The  al- 
legations of  the  answer  are  that  the  bond 
was  given  as  required  by  law,  and  no  other 
bond  was  given.  These  allegations  were  ad- 
mitted by  the  demurrer,  and  the  special  stat- 
ute of  llmitetlons  referred  to  must  apply. 

The  terms  of  the  bond  could  not  be  changed 
by  allegations  of  the  answer  reflecting  its 
nature  and  purpose.  The  Instrument  speaks 
for  Itself.  It  was  clearly  a  bond  to  supersede 
mechanics*  liens.  The  answer  does  not 
charge  that  the  plaintiff  was  not  a  party  In- 
terested in  such  security,  '^nd  consequently 
the  special  limitation '  applicable  to  suits  on 
general  bonds  for  the  payment  of  labor  and 
material  debts  does  not  apply.  Probably  the 
bond  was  sufficlMit  to  comply  with  section 
75G9  because  of  tbe  added  condition  to  pay 
all  indebtedness  incurred  for  labor  and  ma- 
terial. If  so,  the  validity  of  the  Instrument 
for  other  purposes  of  security  was  not  Im- 
paired. If  not,  the  defendant  cannot  escape 
liability  on  this  bond  because  another  was 
not  also  taken. 

The  Judgment  of  the  district  court  Is  af- 
firmed. All  the  Justices  concurring. 


002  Ksn.  54t) 

SRORB  et  uz.  v.  ATCHISON,  T.  ft  S.  T.  RZ. 

CO.  (No.  2ina) 

(Supreuie  Court  of  Kansas.  March  9, 1918.) 

(Syllahut  T>y  the  OovrtJ 

CABSnEBa  <t=>331(3)— PASBKNOEas— SmPFBB'fl 
Pass— CONTBIBUTOBT  NiOLIOBSHCB. 

One  wbo  was  traveling  on  a  shipper's  pass 

accompanying  stock  being  transported  to  market 
got  off  the  caboose  at  a  statiou  where  the  train 
was  stopping  to  unload  other  stock,  aad  while 
waiting  at  the  station  was  ordered  or  directed 
by  the  station  agent  and  a  brakeman  to  take  a 
key  and  deliver  it  to  the  train  crew  at  the  cattle 
pens  and  to  ride  back  on  that  part  of  the  train. 
He  voluntarily  obeyed  the  order  or  direction, 
and  while  getting  upon  the  aide  of  a  car  to 
ride  back  was  caught  between  the  side  of  the 
car  and  the  cattle  chute,  and  received  injuries 
from  wbi<^  be  died.  Held,  that  as  he  volun- 
tarily placed  himself  in  a  position  of  obvious 
danger,  and  was  not  engaged  in  looking  after 
or  caring  for  the  stock  in  his  charge,  the  raft* 
road  company  is  not  liable  in  an  action  to  recov- 
er for  his  death.  A.,  T.  &  S.  F.  R.  Co.  v. 
Liodley,  42  Kan.  714,  22  Pac  703,  6  L.  R,  A- 
G46,  16  Am.  St  Rep.  515. 

Appeal  from  District  Court,  Sedgwick 
County, 

Action  by  B.  Shore  and  Kittle  Shore 
against  the  Atchison,  Topeka  &  Santa  F6 
Railway  Company.  Demurrer  to  plaintiffa* 
evidence  aostained,  and  they  «H>eal.  Af- 
firmed. 

Adams  &  Adams,  of  Wichita,  for  appellants. 
Houston  St  Brooks,  of  Wichita,  and  W.  R. 
Smith,  O.  J.  Wood,  and  A.  A.  Scot^  all  of 
Topeka.  for  appellee. 


^ssFor  other  easas  sm  sams  tople  and  KffT-NUlCBBB  in  all  Kcr-Nambwtd  DlgMts  and  iBdani 
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PORTER,  J.  Alleging  tliat  the  death  of 
their  son,  John  Shore,  was  caaaed  by  the  de- 
fendant's negligence,  plaintiffs  sned  to  recov- 
er damages.  The  conrt  sustained  a  demurrer 
to  the  evidence,  and  they  appeal. 

John  Shore  was  In  charge  of  a  carload  of 
cattle  being  shipped  from  Wichita.  At  the 
station  of  Norwlcli  it  was  necessary  for  the 
defendant  to  tinload  two  head  of  stock  at 
Oie  local  cattle  pens,  which  were  about  1,100 
feet  from  the  railway  station.  Young  Shore, 
who  was  21  years  of  age,  alighted  from  the 
caboose  and  stood  at  the  station  platform 
waiting  for  the  train  to  resume  its  journey. 
When  the  train  crew  in  charge  of  the  car  to 
be  unloaded  arrived  at  the  cattle  pens  the 
cattle  chute  was  found  to  be  locked,  and  It 
became  necessary  to  obtain  a  key  before  the 
car  could  be  unloaded.  They  signaled  the 
station  agent  for  the  key,  and  the  brakeman 
and  the  station  agent  requested  plaintiffs' 
son  to  take  the  key  down  to  the  cattle  chute 
and  ride  back  to  the  station  on  that  part  of 
the  train.  He  took  the  key  and  delivered  it 
to  the  train  crew.  Shortly  afterwards  he  was 
found  lying  by  the  track  near  the  cattle 
chnte,  and  died  almost  immediately  from  his 
Injuries.  There  was  no  eyewitness  to  the  ac- 
cident, but  the  circumstances  indicated  that 
he  climbed  on  the  side  of  one  of  the  cars  to 
ride  back  to  the  station,  and  was  caught  be- 
tween the  side  of  the  car  and  the  end  of  the 
cattle  chute  and  received  the  injuries  which 
resulted  In  his  death.  It  was  contended  that 
because  he  was  acting  under  the  orders  of 
the  station  agent  and  brakeman  performing 
a  service  solely  for  the  d^endant's  benefit,  the 
defendant  is  liable;  that  It  was  negligent  In 
maintaining  Its  cattle  chute  so  close  to  the 
tracks  that  a  person  attempting  to  climb  up- 
on the  train  or  ride  upon  the  side  of  the  car 
would  be  knocked  dbwn  and  injured. 

The  defendant  admits  that  the  fair  infeiv 
ence  to  be  drawn  from  the  circumstances  In 
evidence  are  that  the  deceased  was  caught 
and  crushed  betn'een  the  cattle  chute  and  tbe 
side  ot  one  of  the  cars,  but  Insists  there  was 
no  evidence  tending  to  show  any  negligence 
on  the  part  of  the  defendant  It  la  urged 
that  tbe  act  of  the  station  agent  and  brake- 
man  In  sending  him  down  to  the  chote  with 
the  key  and  telling  him  to  ride  back  on  the 
train  could  not  have  been  the  cause  ot  bis 
death ;  that  if  he  vas  on  the  side  ladder  of 
tbe  car,  he  must  have  climbed  on  near  the 
cattle  dbute,  and,  by  the  use  of  his  ordinary 
faculties  of  observation,  he  could  have  per- 
ceived the  danger  of  being  injured.  An  au- 
thority relied  upon  by  the  defendant  Is  A., 
T.  &  a.  F.  B.  Co.  V.  Llndley,  42  Kan.  714,  22 
Pac.  708,  6  Lb  B.  A.  646, 16  Am.  St  Sep.  615, 
where  a  sMpper  of  stock,  at  the  request  of 
tbe  conductor,  got  on  ti^  of  tbe  train  to  help 
fldgnal,  and  was  tturown  off  by  a  sudden  move- 
ment of  tbe  train  and  injured.  G^re,  as  in 
tbe  present  cas^  tbe  train  was  in  diarge  of 


tbe  conductor,  but  it  was  said  in  tbe  (pinion 
that  the  order  or  direction  of  the  conductor 
to  go  on  top  of  the  cars  and  help  signal  "was 
entirely  without  the  routine  of  the  conduc- 
tor's duties ;  and  as  It  was  Tolunlarily 
obeyed  by  Llndley,  it  could  not  fasten  any 
liability  on  the  railroad  company."  If  he 
acted  as  an  employ^  or  brakeman  It  was  of 
his  own  volition.  Tbe  defendant  also  relies 
upon  the  terms  of  the  shipping  contract 
pleaded  in  the  answer,  by  which  tbe  deceased 
received  free  transportation  with  the  stock, 
and  by  which  he  agreed  to  remain  in  a  safe 
place  tn  the  caboose  while  the  train  was  In 
motion,  and  that  he  would  not  get  upon  any 
freight  car  while  switching  was  being  done 
or  about  to  be  done  at  stations,  or  at  any 
other  time  or  place. 

In  our  opinion  the  act  of  the  station  agent 
and  brakeman  In  requesting  the  deceased  to 
take  the  key  down  to  the  cattle  chute  and  di- 
recting blm  to  ride  back  on  the  train  was  not 
the  cause  of  his  death.  He  was  under  no  ob- 
ligation to  obey  the  order  or  direction  of 
these  employes,  neither  of  whom  had  any 
charge  of  tbe  train.  Even  if  the"  conductor 
in  whose  sole  charge  the  train  was  had  giv- 
en him  tbe  order  It  would  have  been  (^tlonal 
with  him  whether  or  not  he  obeyed  the  re- 
quest. From  his  age  and  intelligence  as 
shown  by  the  evidence.  It  Is  apparent  that 
he  must  have  known  tho' danger  of  attempt- 
ing to  get  on  the  side  of  a  car  passing  the 
cattle  chute,  and  there  is  nothing  in  the  evl- 
den<»  to  indicate  that  any  of  the  employes 
of  the  defendant  saw  or  knew  that  he  was  in 
a  position  of  danger.  It  is  not  even  claimed 
that  the  station  agent  or  brakeman  told  him 
what  position  to  take  on  the  train  or  bow  to 
get  on  it^  altbougb  it  "trauld  not  seem  that  if 
this  bad  been  done  it  would  have  added  any- 
thing to  the  plaintiffs*  cause  of  action. 

He  voluntarily  placed  himself  in  the  posi- 
tion of  .obvious  danger  at  a  time  when  he  was 
not  engaged  in  tbe  performance  of  any  duties 
connected  with  the  care  of  the  stock  in  his 
charge,  and,  following  tbe  rule  declared  tn 
the  Undley  Case,  stq;t»,  tbe  demurrer  to  the 
evidence  was  rightly  sustained. 

The  judgment  Is  affirmed.  All  tbe  Justices 
concurring. 

""^"^  (Utt  Kan.  m) 

MAPLE  GROYE  DRAINAGE  DIST.  v. 
HICES  et  al..  Board  of  Highway 
Gom'rs.  (Mo.  21006.) 
(Supreme  Court  of  Kansas.   March  9, 1918.) 

(SvUabiu  hy  the  Court,) 

HioHWATB  ^=>09— Action  of  Township  Or- 
FiCEBS— Mandamus  bt  Drainage  Dibtkict. 
The  statute  defining  the  powers  and  duties 
of  a  drainage  district  does  not  vest  It  with 
power  to  regulate  the  conetnictlon  of  highways 
or  of  culverts  forming  parts  of  bi^ways  within 
tbe  district,  but  such  power  over  townatiip  bigh- 
waya  is  vested  in  township  officers;  and  there- 
Core  the  drainage  district  may  not  maintain 
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mandamas  to  compel  townalilp  officera  to  con- 
struct Uehwar  culTerts  in  the  district  so  that 
they  will  operate  as  dama  and  sluiceways. 

Appeal  from  District  Court,  Douglas 
Cotinty. 

Mandamus  by  the  Maple  Grove  Drainage 
District  against  A.  A.  Hicks  and  others,  aa 
the  Board  of  Highway  Commissioners  of 
Grant  Township,  Douglas  County.  Judgment 
for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

J.  B.  Wilson  and  B.  V.  Pardee,  both  of 
Lawrence,  for  appellant.  J.  Q.  A.  Norton 
and  Walter  G.  Xbiele,  boOi  of  Lawrence,  for 
appellees. 

JOHNSTON,  C.  J.  This  proceeding  In 
mandamus  was  brought  by  a  drainage  dis- 
trict to  compel  township  officers  acting  as  a 
board  of  highway  commissioners  to  construct 
culverts  of  certain  dimensions  and  form  at 
three  points  on  highways  within  the  drain- 
age district.  The  questions  involved  in  this 
appeal  arise  upon  the  ruling  of  the  trial 
court  in  sustaining  a  demurrer  to  plaintiff's 
petition.  It  was  alleged  that  in  the  drain- 
age district  are  three  bayous  or  sections  of 
lowland  separated  by  higher  ground;  that 
at  times  of  excessive  rains  large  quantities  of 
water  coUect  in  these  low  places;  that  the 
natural  drainage  in  the  district  la  in  a  south- 
erly direction  towa^  the  Kansas  river;  and 
that  plaintiff  had  caused  surveys  to  be  made 
and  was  proceeding  to  establish  and  complete 
a  system  of  drainage  under  which  the  water 
would  pass  into  the  Kansas  river  through  a 
tile  30  inches  in  diameter,  which  was  then 
in  course  of  construction.  The  plans  made 
contemplated  that  the  water  should  pass 
from  one  bayou  or  low  place  to  another 
through  pipes  or  openings  not  larger  than 
30  inches,  and  from  the  lower  bayou  through 
the  3&-lnch  tile  leading  to  the  river.  On  the 
higher  ground  separating  the  bayous  town- 
ship tiighways  have  been  established  and  cul- 
verts are  about  to  be  built  by  the  township 
officers  with  rectangular  openings  4  feet  by 
6  feet  in  size.  It  Is  alleged  ttiat  these  openings 
would  allow  the  water  to  pass  from  one  bay- 
ou to  another  in  greater  volume  than  could 
be  carried  by  the  tile  or  single  outlet  lead- 
ing to  the  river.  The  district  served  notice 
of  its  purposes  and  plans  upon  the  township 
officers  with  a  demand  that  they  build  cul- 
verts at  certain  designated  places,  not  to  ex- 
ceed 30  inches  In  diameter,  of  substantial 
material  and  good  construction ;  but  notwith- 
standing the  notice  and  demand  the  defend- 
ants are  jvoceeding  to  build  the  calverts  in 
dimensions  of  4  by  6  feet 

It  is  Insisted  that  to  allow  the  defendants 
to  build  the  culverts  as  they  were  proceed- 
ing to  do  would  result  in  allowing  the  water 
to  flow  through  the  ditches  much  faster  than 
It  could  be  carried  off  through  the  30-Inch 
tUe  leading  to  the  river,  and  would  defeat  the 
];aalntiff*8  right,  as  given  It  by  statute,  to 


control  the  construction  and  maintenance  of 
its  drainage  system.  Plaintiff  is  not  propos- 
ing to  build  culverts,  nor  is  it  claiming  that 
it  has  authority  over  the  constructicMi  and 
maintenance  of  the  townsUp  bi^ways  of 
which  the  culverts  form  a  part.  These 
powers  have  been  expressly  conferred  on  the 
township  officers.  Gen.  Stat  1915,  (  8765. 
The  powers  of  the  drainage  district  have  been 
specified  by  the  Legislature,  but  nothing 
in  the  act  authorizes  It  to  regulate  the  con- 
struction of  highways,  or  to  deprive  town- 
ship officers  of  the  powers  conferred  upon 
them  respecting  highways.  Gen  Stat  1915, 
5  3896.  Culverts  constitute  a  part  of  the 
highway  and  are  nerossary  to  Its  construc- 
tion, and  the  township  officers  are  not  only 
given  control  of  the  construction,  but  the 
township  itself  Is  made  liable  for  injuries 
which  result  from  defective  construction. 
Gen.  Stat  1915,  {  722.  It  may  be  that  cul- 
verts or  openings  of  the  size  demanded  by 
the  drainage  district  will  not  be  sufficient 
to  properly  drain  the  water  from  the  high- 
ways and,  at  any  rate,  the  determination  of 
that  question  Is  vested  In  the  township  offi- 
cers. 

The  district  is  not  complaining  that  the 
culverts  will  not  allow  the  water  to  flow 
freely  across  the  highways,  but  that  they 
will  not  retard  the  flow  of  drainage  so  as  to 
accommodate  a  small  pipe  at  the  lower  end 
of  the  district.  There  might  be  cause  for 
complaint  If  the  officers  had  constructed  tbe 
highways  so  that  they  would  have  prevented 
the  free  flow  of  water,  but  It  appears  that ' 
the  proposed  construction  facilitates  the  flow, 
and  presumably  it  Is  one  which  contributes 
to  the  efficiency  and  durability  of  the  high- 
ways. The  plaintiff  is  asking,  in  effect,  that 
tbe  township  officers  be  compelled  to  con- 
struct the  highways  so  l^at  they  will  oper- 
ate as  dams  and  sluiceways,  holding  back  tbe 
water  during  periods  of  excessive  rains,  and 
only  allowing  the  passage  of  so  much  as  v^ll 
flow  through  a  pipe  30  Inches  In  diameter. 
If  dams,  levees,  floodgates,  and  sluiceways 
are  essential  to  efficient  drainage  of  the  d^ 
trlct  the  plaintiff  has  the  power  to  construct 
them  (Gen.  Stat.  1915,  §  3896),  but  the  Legis- 
lature has  not  authorized  it  to  control  the 
construction  and  maintenance  of  highways. 

The  law  of  course  proceeds  on  the  theory 
that  officers  in  the  performance  of  their  sev- 
eral duties  In  the  district  will  co-operate  so 
far  as  practicable,  so  that  the  exercise  of 
the  powers  devolved  upon  one  will  not  ob- 
struct or  defeat  those  conferred  on  the  oth- 
er, and  that  all  will  work  together  for  the 
general  welfare.  It  must  be  assumed  that 
the  township  officers  were  acting  In  good 
faitb,  and  until  the  Legislature  gives  the 
drainage  district  the  control  of  highways 
in  the  district,  such  control  roust  be  exercis- 
ed by  the  officers  upon  whom  it  has  been  laid. 

The  Judgment  of  the  district  court  Is  af- 
firmed. All  the  Justices  concurring. 
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BTATB  V.  HEITHAN.   (No.  21504.) 
(Supreme  Court  of  Kansas.  March  9, 1918.) 

(SvUabvi  bv  the  Court.) 
LGannNAx,  la-w  *=>449(2)— Evidbnck— Un- 

DGRSTAKDINa  OP  EXPBESSION. 

No  error  is  committed  in  refusing  to  allow 
a  witness  to  testify  as  to  what  he  aoderstood  a 
person  to  mean  b;  an  expression  he  bad  used, 
woen  tbe  situation  is  such  that  all  the  data 
from  which  an  inference  on  the  subject  might 
be  drawn  could  readily  be  made  available  to  tbe 
juiy. 

2.  CannnAL  IiAw  ^825(4)— iMSTBUonoNS— 

PBESU1<PTI0N  and  BuBDEN  07  Pboof. 
In  a  criminal  case  the  jury  were  told  that 
they  sbonld  acquit  the  defendant  unless  they 
found  from  the  evidence  beyond  a  reasonable 
doubt  all  tbe  facts,  which  were  enumerated,  nec- 
essary to  constitute  the  offense;  that  no  pre- 
sumption of  guilt  existed  on  account  of  the  de- 
fendant beiny  charged  with  crime,  but  that 
every  presumption  of  law  was  in  favor  of  his 
innocence;  and  that  with  respect  to  an  alibi  it 
did  not  devolve  upon  him  to  prove  that  defense, 
bot  that  an  acquittal  must  follow  if  the  jury 
bad  a  reasonable  doubt  whether  he  was  person- 
ally present  at  the  time  of  the  alleged  offense. 
Held,  that  at  least  in  the  absence  of  a  specific 
request  it  was  not  error  to  omit  to  instruct  in 
wo  many  woi<d8  that  the  burden  of  proof  was  on 
the  Btat^  that  the  burden  never  shifted,  and 
that  the  defendant  was  presumed  to  he  innocent 
until  the  contrary  was  proved. 

Appeal  from  District  Court,  Shawnee 
County. 

U  O.  Heltman  was  craiTlcted  of  arson,  and 
be  aiq)eal8.  Affirmed. 

Otis  E.  Hungate,  Paul  Heinz,  and  Edward 
Boon^,  all  of  Topefca,  for  appellant  S.  M. 
Brewster,  Atty.  tien..  and  Robert  D.  Garrer, 
of  Topeke,  for  the  State. 

MASON,  J.  L.  O.  Heltman  appeals  from  a 
ccmvlctlon  upon  a  charge  of  arson.  The  prop- 
perty  burned  was  a  frame  building  occupied 
by  blm  as  a  grocery  store  and  nieut  market 
Tbe  fire  was  obviously  incendiary,  and  the 
theory  of  the  state  is  that  tbe  defendant  set 
It  for  tbe  purpose  of  collecting  tbe  insurance. 
Only  two  rulings  are  challenged;  the  sustain- 
ing of  objections  to  questions  asl^ed  of  a  wit- 
ness and  tbe  omission  to  include  certain  in- 
stmctions  In  the  charge. 

[11  1.  A  witness  for  tbe  state  testified  that 
he  saw  the  fire  while  be  was  about  a  block 
and  a  half  away,  at  2  o'clock  in  the  morning ; 
that  be  ran  to  tbe  store,  and  there  met  a  man 
who  told  blm  he  was  Heltman,  and  who  ap- 
pears to  have  been  Identified  as  the  defend- 
ant by  another  witness;  that  he  said  to  this 
man,  "We  turned  in  tbe  alarm  as  quick  as 
we  saw  it,"  and  the  man  merely  said,  "The 
son  of  a  bitch."  The  defendant  on  cross- 
examination  in  effect  asked  to  whom  the  wit- 
ness understood  him  to  refer,  the  purpose 
being  to  show  that  the  epithet  was  applied  to 
tbe  person  who  had  set  the  fire  rather  than 
to  tbe  one  who  had  turned  in  tbe  alarm. 
Objections  to  questions  of  this  character  were 


sustained,  tbe  court  adding  tbat  fbe  witness 
could  tell  what  the  speaker  said  and  hosr  be 
looked  and  ererythiiv  of  tbat  kind.  We  see 
no  error  in  the  ruling.  There  was  no  occasion 
for  the  witness  giving  bis  K^lnlon  as  to  wbat 
tbe  speaker  meant.  Tbe  fbcts  bearing  on 
that  natter  were  not  so  complicated  or  ob- 
scure as  to  make  it  at  all  difficult  for  him 
to  give  Oie  jury  tbe  ben^t  of  all  the  informa- 
tion he  bad  on  the  subject  without  stating  the 
Judgment  he  had  formed  about  it  He  was 
not  offered  as  an  expert,  and  tbe  case  falls 
within  tbe  mlCf  which  luis  been  well  stated 
in  these  words: 

"Sucb  a  witness'  inferences  are  inadmissible 
when  the  jury  can  be  put  into  a  position  of 
equal  vantage  tor  drawing  them;  in  other 
words,  when  by  the  mere  words  and  gestures 
of  the  witness  the  data  he  has  observed  can  be 
so  reproduced  tbat  the  jorors  have  those  data 
as  fully  and  exactly  as  th^  witness  bad  them  at 
the  time  be  formed  hia  c^inion."  S  Wigmore 
on  Evidence,  %  1924. 

If  the  evidence  had  been  admissible,  error 
in  its  rejection  would  not  be  now  available, 
for  no  showiug  was  made  as  to  what  the 
anwer  of  the  witness  would  have  been  If  tbe 
objections  to  the  questions  bad  been  over- 
ruled. State  V.  Wellman.  102  Kan.  — ^  170 
Fac  1052.  decided  February  9.  1918. 

[21  2.  The  defendant  aUeges  that  the  court 
omitted  to  instruct  tlie  jury  tbat  the  burden 
of  proof  was  upon  tbe  state,  and  not  upon 
the  defendant,  tbat  the  burden  of  proot  nev- 
er shifted,  and  that  tbe  defendant  was  pre- 
sumed to  be  innocent  nntll  the  contrary  was 
proved.  .The  InstructlDns  did  not  make  use 
of  this  exact  language,  hut  the  Jury  were 
told  that  tbey  should  acquit  the  defendant, 
unless  they  found  from  tbe  evidence  beyond  a 
reasonable  doubt  all  tbe  fticts,  which  were 
enumerated,  necessary  to  constitute  tbe  of- 
fense; that  no  presumption  of  guilt  existed 
on  account  of  the  defendant  being  cbai;ged 
with  crime,  hut  that  every  presumption  of 
law  was  in  favor  of  his  Innocence ;  and  tbat 
with  respect  to  an  alibi  it  did  not  devolve 
upon  the  def«idant  to  prove  that  defense 
by  a  preponderance  ot  the  evidence  or  be- 
yond a  reasonable  doubt,  but  tbat  an  ac- 
quittal must  follow  If  tbe  Jury  bad  a  reason- 
able doubt  whether  he  was  personally  pres- 
ent at  the  time  of  the  alleged  offense.  The 
charge,  therefore,  showed  explicitly  that  the 
burden  of  proof  was  on  the  state,  that  it  did 
not  shift,  and  that  the  defendant  was  pre- 
sumed to  be  Innocent  until  the  contrary  was 
proved.  It  is  not  apparent  what  advantage 
there  could  have  been  in  a  restatement  of 
these  rules  according  to  a  particular  formula, 
if  a  request  to  that  effect  had  been  made. 
And  in  the  absence  of  such  a  request  it  is 
clear  that  no  error  was  committed  in  this 
regard.  ' 

The  judgment  is  affirmed.  All  the  Justices 

concurring. 
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H3SNSHAW  ▼.  SBOTH  «t  A  (No.  21552^ 
(Supreme  Coart  of  Kansas.  March  9, 1918.) 

tStfUahua  bv  the  Court.) 

L  COWTBAOTS  «=S>137(1)  —  PAKtlAL  IHTAUD- 

iTY — Effect. 
If  a  contract  contains  proTiaions  some  of 
which  are  valid  and  some  of  which  are  invalid, 

and  the  lawful  matter  can  be  readily  severed 
from  that  which  ia  unlawfuU  the  lawful  por- 
tion of  the  contract  will  be  upheld.  Faclcler  t. 
Ford.  McCahoD,  21, 1  Kan.  CDbis.  Ed.)  463,  ^1. 
par.  2. 

2.  Lakdlobd  and  Tenant  ®=3l57(9)  —  lu- 

PB0VBMBNT8  BI  TENANT— RlQHT  OF  ACTION. 

Where  a  tenant  makes  lasting  and  valuable 
improvements  on  a  farm  which  the  landlord 
agrees  to  pay  for  when  the  tenancy  is  termi- 
nated, the  tenant's  right  to  reimbursement  for 
the  improvements  is  sufficiently  mature  to  jus- 
tify his  cause  of  action  when  the  landlord  leaaea 
the  farm  to  another  tenant  and  the  latter  ia 
let  into  possession  of  part  of  the  proper^. 
8.  Limitation  of  Actions  <©=>43  —  Runninq 
OF  Statute. 

The  statute  of  limitations  does  not  begin  to 
run  until  an  obligation  is  due. 

4.  Fkatjds,  Statutb  or  (8=74&— Iohitation  of 
Actions  <S=»4tH3)— Accbual  of  Cause  op 
Action— Obal  Oontbact. 

Where  the  time  fixed  for  payment  of  an  oral 
obligation  is  uncertain,  but  its  maturity  miglit 
have  arrived  within  one  year,  and  the  promisee 
had  fully  performed  his  part  of  the  obligation, 
the  statute  of  limitations  did  not  begin  to  run 
until  the  obligation  matured,  asd  the  obligation 
was  not  repugnant  to  the  statute  of  frauds. 

5.  Daicages  «=>74  —  Liquidated  Dauaqeb  — 
Tauditt. 

Where  parties  by  agreement  fix  the  measure 
of  recovery  due  from  the  one  to  the  otiier,  their 
agreement  governs,  and  abstract  principles  of 
law,  relating  to  the  measure  of  recovery  when 
agreements  are  wanting,  are  inapplicable. 

Api)eal  from  Dlstrlpt  Court,  Douglas 
County. 

ActioD  by  Nathan  Henshaw  agaiost  Albert 
J.  Smith  and  others.  Judgment  for  defeud- 
ants,  and  plaintiff  appeals.  Affirmed. 

WllBon  &  Pardee  of  Lawrence,  for  appel- 
lant Billng  &  BUing,  of  Lawrence  for  ap- 
pellees. 

DAWSON,  J.  This  was  an  action  by  a 
landlord  against  his  tenant  on  certain  rent 
notes  and  for  the  proceeds  of  the  landlord's 
share  of  a  wheat  crop,  and  a  cross-action 
by  the  tenant  for  {termaneDt  Improvements 
placed  on  the  land  pursuant  to  certain  oral 
agreements  made  from  time  to  time  between 
the  landlord  and  the  tenant.  The  plaintiff 
raited  his  farm  in  Douglas  coimty  to  the 
defendant  A.  J.  Smith.  The  other  d^end- 
ants  are  the  wife  and  a  son  of  the  tenant 
Tbe  tenancy  b^n  In  March,  1897,  and  con- 
tinued for  abont  20  years.  It  had  not  been 
completely  terminated  at  the  inceptl<m  of 
this  lawsuit,  although  the  farm  ere  then  had 
been  leased  to  another  tenant  and'  the  latter 
was  in  possession  of  part  of  the  land.  The 
defendant  A.  J.  Smith  admitted  his  liability 
on  the  rent  notes,  and  admitted  his  liability ; 
fdr  the  plaintiff's  share  of  the  proceeds  of  I 


the  wheat  crop  bat  disputed'  Iti  amount. 
There  was  also  a  minw  Item  or  two  touchins 
the  rent  of  a  small  acreage  of  pasture  which 
was  to  be  computed  on.lta  value  as  wheat 
land.  For  several  years  there  was  apparent- 
ly no  written  lease  between  the  parties.  La- 
ter, about  1906,  anunal  written  leases  be- 
tween the  parties  began  to  be  their  practice, 
but  according  to  defendant's  pleading  and 
testimony  these  leases  were  only  to  evidence 
the  rent  charges,  and  not  for  the  purpose  of 
defining  the  leasehold  as  an  ordinary  tenan- 
cy from  year  to  year.  Defendant's  cross- 
petition  alleged  that  In  addition  to  the  writ- 
ten contracts  of  lease,  there  was  a  series  of 
oral  agreements,  whereby  defendant  was  to 
occupy  the  farm  as  long  as  plaintiff  owned  It, 
and  that  defendant  was  privileged  to  place 
permanent  Improvements  upon  the  land  upon 
coDdltton  that  if  plaintiff  should  sell  the 
land  or  if  defendant  was  otherwise  dispos- 
sessed, the  plaintiff  was  to  reimburse  defend- 
ant for  his  labor  and  expenses  incurred  in 
making  these  Improvements.  Pnrsuant  to 
these  oral  understandings  agreed  to  from 
time  to  time,  defendant  planted  an  orchard 
on  the  laud  in  1900,  and  at  various  later  in- 
tervals he  built  an  addition  of  three  rooms 
and  a  porch  to  the  farmhouse,  put  a  cement 
foundation  under  the  house,  painted  the 
bouse,  made  several  additions  to  the  barn, 
seeded  several  acres  to  grass,  grubbed  out 
stumps,  cut  large  hedges,  bnllt  fences,  and 
otherwise  permanently  improved  the  pr(H>er> 
ty.  Aside  from  defendant's  own  labor  and 
that  of  his  son  for  the  Improvem^t  of  the 
farm,  he  exhibited  receipts  for  payments  of 
materials  and  labor  made  by  him  a^rregating 
several  hundred  dollars.  The  aggregate  of 
plaintiff's  causes  of  action  was  for  $731.eS 
and  Interest;  defendant's  cross-action  was 
for  $003.56.  The  Jury  returned  a  verdict  for 
defendant  for  $99.57. 

[1,  2]  Plaintiff  assigns  several  errors  wUcb 
will  be  noted  In  the  order  presented.  It  la 
hardly  accurate  for  plaintiff  to  say  that  tba 
verbal  agreonents  contradicted  the  terms  of 
the  written  Instruments.  The  instruments — 
the  leases  made  from  year  to  year— did  not 
profess  to  cover  the  subject  of  tiie  improve- 
ments. There  is  no  reason  to  think  the  mat- 
ter of  improvements  was  Involved  In  the  an- 
nual written  contracts  of  lease.  It  does  not 
appear  that  the  oral  agreements  concerning 
reimbursements  for  improvements  wer^part 
of  ttie  leases  nor  merged  tiierdn.  The  times 
when  the  oral  agreements  were  made  had  no 
relation  to  the  times  when  the  annual  leases 
were  executed.  If  the  oral  agreements  to  pay- 
for  the  Improvements  had  been  made  betweat 
the  landowner  and  some  third  person  not  re- 
siding on  the  land,  no  one  would  have  the 
hardihood  to  maintain  that  the  landlord  would 
not  be  bound  to  pay  for  them.  Nor  would 
there  be  any  Justice  In  holding  that  because 
the  party  making  the  improiwments  was  a 
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tenant  of  the  landlord,  he  should  not  be 
paid  for  making  them.  This  view  of  the 
controversy  does  not  reQulre  the  court  to  go 
the  full  length  contended  for  by  defendants, 
that  the  annual  leases  were  merely  to  speci- 
fy the  rent  In  writing,  nor  is  it  neces&ary  to 
give  force  to  the  twiant's  contention  that  he 
was  entitled  to  hold  the  property  until  it 
should  be  sold  by  the  landlord.  The  matter 
is  clearly  sererable.  The  agreement.  If 
tliere  was  one,  or  the  Ill^l  agreement  as  tt 
really  appears  to  have  been,  that  the  defmd- 
ants  could  retain  the  farm  as  long  as  the 
landlord  owned  it,  is  readily  seremhle  from 
the  various  agreements  betwerai  the  defend- 
ant Albert  and  the  plaintiff  touchii^  the  im- 
provements. Thus  when  the  building  of  an 
addition  to  the  house  was  under  considera- 
tion, plaintiff  said: 

"It  is  for  thee,  Albert;  I  will  never  make 
tbee  move.  If  thee  has  to  move,  I  will  pay  thee 
for  it" 

And  when  the  bnlldlug  or  enlarging  of  the 
bam  was  under  consideration,  plaintiff  said: 

"All  of  these  improvements  is  for  thee,  and 
if  thee  ever  has  to  move,  I  will  pay  thee  tor  all 
of  them." 

The  promise,  "I  will  never  make  thee 
move"  may  be  wholly  void  as  being  at  vari- 
ance with  the  annual  written  leases,  or  be- 
canse  it  is  an  abortive  obligation  pretending 
to  convey  an  Interest  in  land  of  greater  dig- 
nity than  a  lease  for  a  year  which  could  not 
be  done  except  in  writing;  and  It  may  also 
be  void  as  indefinite  and  without  considera- 
tion. But  the  promise,  "If  thee  ever  has  to 
move,  I  wlU  pay  thee  for  It,"  Is  a  binding 
severable  obligation,  not  dependent  upon  the 
length  of  the  term  of  tenancy;  and  it  can 
and  should  be  enforced.  Fackler  v.  Ford, 
McCabon.  21,  1  Kan.  [Dass.  Ed.]  463,  ayl. 
par.  2;  9  Cyc.  569;  1  M.  A.  L.  495,  496.  In 
6  a  C.  L.  682.  683,  It  is  said: 

"Bat  where  the  consideration  for  a  contract 
is  made  up  of  several  distinct  transactions  or 
several  parts,  some  of  which  are  legal  while 
others  are  illegal,  and  the  legal  portions  of  the 
consideration  can  be  separated  from  the  illegal 
portloD,  the  contract  will  be  upheld,  at  least  if 
it  contains  notbing  contrary  to  good  morals 
and  nothing  for  which  a  legal  penalty  is  in- 
curred. A  similar  rule  seems  to  apply  where 
the  illegal  portion  ot  the  consideration  is  merely 
inddental.'^ 

It  is  next  urged  that,  even  if  the  oral 
agreements  to  pay  for  the  improvements 
were  not  merged  into  the  annual  contracts 
of  lease,  the  defendants'  cause  of  action 
thereon  was  not  mature.  The  plaintiff  land- 
lord had  taken  steps  to  terminate  the  ten- 
ancy. He  had  leased  the  farm  to  another 
tenant,  and  had  already  let  tbe  new  tenant 
into  possession  of  part  of  the  property.  It 
was  not  necessary  for  defendants  to  wait 
until  they  were  forced  to  surrender  the 
wbole  premises.  When  defendants  pleaded 
their  cross-action  It  was  then  apparent  they 
would  "have  to  move";  the  time  for  pay- 
ment bad  mbstantlaUy.  arrived  in  accordance 


with  plalntUTs  promise,  'Tf  thee  has  to  move, 

I  will  pay  thee." 

[3, 4]  The  court  discerns  no  merit  in  plain- 
tiff's next  contention,  that  If  the  deL'endants' 
claims  were  mature,  they  were  more  than  3 
years  lOld,  and  barred  by  the  statute  of  limi- 
tations. The  statute  never  begins  to  run  un- 
til an  obligation  is  due.  The  term  fixed  for 
payment  was  uncertain,  but  since  it  could 
have  wholly  matured  within  a  year,  and 
there  had  been  complete  performance  by  the 
defendant,  neither  the  statute  of  frauds  nor 
tbe  statute  of  limitations  barred  the  defend- 
ants' cross-action.  Larimer  v.  Kelley,  10 
Kan.  298,  312;  Stout  v.  Ennis,  28  Kan.  706, 
note  [Dass.]  on  page  715 ;  Sutphen  v.  Sut- 
phen,  30  Kan.  511,  2  Pac.  100 ;  A.,  T.  &  S.  F. 
K.  Co.  V.  English,  38  Kan.  110,  117,  16  Pac. 
82;  Aiken  v.  Nogie,  47  Kan.  96,  98,  27  Pac. 
825;  Heery  v.  Keed,  80  Kan.  380,  102  Pac. 
846;  Brown  on  Frauds,  |  279;  20  Oyc.  199. 
Plaintiff's  obligation  to  pay  was  not  due,  not 
mature,  until  he  leased  the  farm  to  another 
tenant 

[S]  Touching  tbe  proper  measure  of  recov- 
ery, the  measure  was  fixed  by  the  agreement 
of  tbe  parties,  and  did  not  rest  on  abstract 
principles  of  law  which  courts  apply  in  the 
absence  of  such  agreements. 

Neither  error  of  law  nor  miscarriage  of 
Justice  can  be  discerned  In  this  case,  and  the 
Judgment  of  tbe  trial  court  Is  affirmed.  All 
the  Justices  concurring. 

'  (102  Kan. 

GILLIDETT  V.  HATDBN.     (No.  213C8.)» 
(Supreme  Court  of  Kansas.  March  9, 1916.) 

(ByUabut      the  Court.) 
Vkndob  Airn  Pubchabbb  «=9l84(2)— Apfbov- 

AL  OF  TrrUC— MOBTGAOB. 

A  contract  for  the  sale  of  land  provided  that 
the  buyer  should  pay  interest  at  7  per  cent  on 
tbe  agreed  price  from  the  date  the  title  was  ap- 
proved; it  also  contained  a  provision  that  ho 
should  pay  the  interest  on  an  existing  mortgage 
on  the  land  for  $4,000,  bearing  8  per  cent,  un- 
til tbe  date  named  for  tbe  payment  of  $6,000 
on  the  purchase  prices  In  an  action  in  which 
tbe  sole  controversy  was  as  to  the  date  when 
by  the  approval  of  the  title  the  buyer  became 
liable  for  interest,  held,  that  the  existence  of 
such  mortfaze  could  not  be  regarded  as  an 
obstacle  to  tne  approval  ol  tbe  title,  at  least 
where  by  oral  evidence  an  understanding  was 
sbowD  to  tbe  effect  that  tbe  mortgage  was  to  be 
satisfied  out  of  the  $5,000  payment 

AiHieal  fnmi  IMstrict  Court,  Meade  Gounty. 

Action  M.  S.  Gillidett  against  James  H. 
Hayden.  Judgment  tor  plaintiff^  and  de- 
fendant appeals.  Affirmed. 

Frank  S.  Sullivan,  of  Mead^  for  appellant 
H.  Llewelyn  Jon»,  of  Meade,  for  appellee. 

MASON,  J.  On  March  4,  1915,  a  written 
contract  was  entered  into  for  the  sale  of 
land  by  M.  S.  GilUdett  to  James  H.  Hayden. 
It  provided  for  the  payment  of  $1,100  down 
and  $5,000  on  Angiut  1.  1915,  and  tor  tbe 
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giving  of  s  mortgage  for  the  balance  of 
S14,000,  with  Interest  at  7  per  cent,  from 
the  date  tlUes  were  approved.  The  deal  was 
carried  out,  but  In  the  settlement  Interest 
was  computed  only  from  August  1,  1915. 
GUlldett  brought  an  action  against  Hayden, 
alleging  that  the  title  had  been  approved  on 
March  6th,  and  asking  for  Interest  from  that 
date  to  August  1st,  amounting  to  $3M.  The 
plaintiff  recovered,  and  the  defendant  ap- 
peals. 

At  the  conclusion  of  the  plaintiffs  evidence 
the  defendant  demurred.  The  demurrer  was 
overruled,  but  the  plaintiff  asked  leave  to  In- 
troduce farther  evidence.  The  request  was 
granted,  and  more  evidence  was  given.  Tbe 
demurrer  was  then  renewed  and  again  over- 
ruled. The  defendant  assigns  error  upon 
each  ot  these  rulings.  The  reopening  of  the 
case  was  within  the  discretion  of  the  trial 
court,  and  tbe  only  substantial  questions 
involved  are  whether  Incompetent  evidence 
was  admitted,  and  whether  the  evidence  was 
snffident  to  support  a  finding  that  the  title 
was  approved  on  March  6th.  On  that  date 
the  attorn^  who  made  the  egaminatlon  for 
the  defendant  reported  tliat  tbe  title  was 
good  and  marketable,  subject  to  a  mortgage 
for  94,000.  ETe  added  that  If  any  improve- 
ments bad  been  made  within  four  months, 
proof  should  be  furnished  that  the  labor  and 
material  bad  been  paid  for,  and  that  if  ttie 
land  was  occupied  by  any  one  other  tban  tbe 
plaintUT,  izH[niry  should  be  made  as  to  the 
claims  ot  tbe  occupant  In  other  words,  tbe 
effect  ot  the  report  was  Hut  the  record 
title  was  clear  (subject  to  the  mortgage)  but 
tliat  grounds  for  mechanics*  liens  might  exist 
without  a  Hen  statement  having  been  filed,  if 
improvements  had  been  made  within  four 
months,  and  that  a  claim  under  an  unrecord- 
ed instrument  might  be  good  if  made  by  some 
one  In  possession.  There  is  no  suggestion 
that  any  such  Improvements  were  made,  or 
that  any  one  else  was  in  possession,  and 
these  matters  did  not  involve  any  delay  In 
passing  on  tbe  title,  and  apparently  are  not 
relied  upon  as  having  had  that  efTect.  But 
the  mortgoge  referred  to  was  not  released 
until  the  $5,000  was  paid,  in  August,  being 
satisfied  out  of  that  payment.  The  defendant 
maintains  that  the  title  was  not  cleared  anil 
was  not  approved  until  the  mortgage  was 
discharged,  and  that  he  should  not  be  re- 
quired to  pay  interest  until  that  time. 

The  plalutlff  contends  that  within  the 
meaning  of  the  contract  the  title  was  to  be 
regarded  as  approved  when  he  had  shown  to 
the  satisfaction  of  the  defendant  his  ability 
to  perform  his  contract ;  that  the  existence  of 
a  mortgage  for  a  less  amount  thtua  the  pay- 
ment to  be  made  In  August  did  not  prevent  the 
approval  of  the  title ;  and  that  if  there  would 
otherwise  have  been  any  doubt  about  this 
proposition,  it  was  put  at  rest  by  the  fact 
(to  whl<^  he  testiOed)  that  there  had  been 


an  understanding  between  the  parties  that 
the  mortgage  was  to  be  paid  out  of  the  f  ft.OOO 
Installment  due  in  August  The  defendant 
insists  that  the  plalntUTs  testimony  regard- 
ing this  understanding  was  Incompetent  be- 
cause it  was  hearsay,  being  based  on  what 
others  had  told  the  witness.  When  the  evi- 
dence was  offered  it  was  objected  to  only  on 
tbe  ground  tliat  It  tended  to  vary  the  written 
agreement  On  cross-examination  it  was  de- 
veloped that  most  of  the  plaintiff's  Informa- 
tion on  the  subject  was  derived  from  what 
his  own  agents  had  told  him,  but  It  was  not 
made  clear  that  he  was  entirely  without  di- 
rect knowledge  concerning  it.  The  written 
contract  contained  a  paragraph  reading  as 
follows: 

"Said  first  party  [tbe  plaintiff]  is  to  fnmlsb 
within  a  reasonable  time  an  abstract  of  title 
certified  to  date  by  a  bondid  abstractor,  showing 
a  good  and  merchaotHble  title  to  the  said  prem- 
ises, clear  of  all  incumbrances  or  liens  except 
It  is  also  agreed  that  eaid  purchaser  is  to  pay 
the  interest  on  a  certain  $4,000  mortgage  now 
on  said  land  from  date  of  contract  to  the  date 
tbe  ¥5,000  payment  Is  made  at  8  per  cent." 

The  provision  that  until  tbe  Ume  arrived 
for  the  payment  of  the  $5,000  installment  the 
porcbasM  should  pay  Interest  on  the  $4|000 
mortgage  at  8  per  cent. — that  being  tbe  rate 
borne  by  the  mortgage  debt — seems  Incon- 
sistent with  tbe  idea  that  the  existence  of 
the  mortgage  could  constitute  an  obstacle  to 
the  atvroval  of  the  title.  It  tAainly  sug^ 
gestB  an  ecpectattoQ  of  the  parties  tbat  tbe 
mortgage  should  be  satisfied  out  of  tbe  $5,000 
paymoit  If  It  does  not  in  itself  amount  to 
an  agreemuit  to  that  ^ect,  it  forms  a  basis 
for  the  admission  of  oral  evidence  to  show- 
that  such  was  the  understanding  of  ttie  par- 
ties. We  therefore  think  that  there  was  no 
error  in  tlie  admission  of  the  testimoay  re- 
ferred tOt  and  that  the  evidence  is  si^dait 
to  support  the  decision. 

The  Judgment  is  affirmed.  All  the  Jueticea 
concurring. 


STATB  V.  FLEBMAN. 
(Supreme  Court  of  Kansas. 


aos  Kan.  670) 
(No.  21398.) 
March  9,  191&) 


(Syliabu*  by  the  Cowt.) 

1.  Statutes  «=9l8— Enactuknt— Reodi.ab- 

ITT. 

Chapter  179  of  tbe  Laws  of  1013,  commonly 
known  as  the  white  slave  law,  was  regularly  en- 
acted. 

2.  Cbiminal  Law  «=>240— Pbeximinabt  Ex- 
amination—New Complaint. 

A  person  arrested  on  a  warrant  based  on  a 
complaint  charging  one  felony  may  be  bound 
over  for  another  felony  shown  to  have  been 
committed  by  the  evidence  adduced  at  the  pre- 
liminary examination.  When  this  occara  it  is 
not  necessary  or  proper  to  file  a  new  complaint. 

3.  Cbiminai.  Law  <^234— Pbbliminaby  Ex- 
amination—Right  TO  iNTBOnUCB  EVIDIU«CB 
— Waiveb. 

The  proceedings  at  a  preliminary  examina- 
tion considerfrd,  and  held,  tbe  defendant  waived 
the  right  to  introduce  erldence. 
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4.  INDICTUENT  AND  iNrOBHATIOS  4=^125(8)  — 

Complaint— I>upi,icrrT. 
Section  2  of  the  act  referred  to  creates  a 
single  offense,  and  an  information  is  not  bad 
for  duplicity  wfaicb  charges  a  person  with  keep- 
ing and  maintaining,  and  as^ting  in  keeping 
and  maintaining,  a  place  where  all  the  immoral- 
ities named  in  uie  act  are  practiced,  permitted, 
and  allowed. 

5.  Indictment  and  Infobuation  €=>137(6)— 
Information— Motion  to  QoAsn. 

A  motion  to  quash  an  information,  drawn 
under  the  section  referred  to,  on  the  ground  of 
indefiniteoess  and  uncertainty,  considered,  and 
held,  the  matters  complained  of  did  not  affect 
the  defendant's  substantial  rights. 

6.  Indictment  and  Infobmation  «s»161(3)~ 

TbIAX  AlCENDHXNTS. 

An  amendment  of  the  inftmnation  in  a  mat- 
ter of  form  was  properly  allowed  at  the  trial. 

7.  Indictment  and  Infobmation  ^=»52(1)  — 
Amendment— Revebification. 

After  the  amendment  the  Informadon  was 
rereriSed.  The  reverificetion  was  unnecessa- 
ry, and  did  not  furnish  ground  for  quashing  the 
information. 

8.  Pbostitutton  ®=»4  —  PBOSEctrrioN  —  Evi- 
dence. 

General  repatatioQ  of  the  place  described  in 
the  information  waa  admissible. 

9.  Gbimihal  Law  «=9loe4(4),  H70(l>— Wit- 
nesses   €=>351— Impeachment— Pbedicatb. 

The  evidence  considered,  and  held,  sufficient 
ground  for  impeaching  the  defendant  was  laid, 
prejadidal  error  was  not  committed  in  striking 
ont  the  answer  to  a  question  propounded  to  a 
witness,  and  proper  foundation  was  not  laid  for 
assigning  error  on  a  ruling  sustaining  an  ob- 
jection to  evidence. 

10.  CuMXSAL  Law  «=>941C2>— NKw  TsiAij— 

REPCTATIOn  OF  WiTNBSB— DiBCOVEBT. 
The  general  reputation  for  truth  and  verac- 
ity of  a  witness  for  the  state  whose  name  is 
r^nlarly  indorsed  on  the  information  should 
ordinarily  be  discovered  before  the  trial. 

11.  Cbiminal  Law  <p=»941(l>— New  Tbial— 
Newlt  Discovebed  Evidence  —  Imfeach- 
iNO  Evidence. 

It  is  not  error  to  deny  a  new  trial  desired 
for  the  purpose  of  producing  newly  discovered 
impeaching  evidence. 

12.  Cbiminal  Law  ^U58(l)— Fnvome  on 
Affidavits— Review. 

The  finding  of  the  district  court,  on  affi- 
davits contradicted  by  oral  testimony,  respecting 
the  merits  of  a  motion  for  a  new  trial,  will 
not  be  disturbed  on  appeal. 

A^eal  from  Dietrict  Court,  Montgomery 
County. 

W.  P.  rieeman  was  convicted  of  maintain- 
ing a  place  where  prostitution  was  practiced, 
and  he  appeals.  Affirmed. 

Harold  McOogln,  of  CtdTeyville,  !•  M. 
Mabli^  of  Smith  Center,  and  Charles  Budier, 
of  GofFeyTlUe,  tor  appellant  S.  M.  Brewster, 
Atty.  Gen^  and  Thurman  Hill  and  Gewge  D. 
Hlggliu,  both  of  Ind^ndence,  for  the  State. 

BUBOH,  J.  The  d^^ant  was  convicted 
ct  maintaining  a  place  where  prostitution 
waa  practiced,  contrary  to  the  provisions  of 
section  2  of  chapter  179  of  the  Laws  of  1913 
(Gen.  Stat  1915.  S  3647),  miscalled  in  extrav- 
agant iiewq>aper  phrase  "the  white  slave 
law." 

[1  ]  TibB  defendant  contends  the  matter  pub- 


lished In  Uie  statute  book  never  became  a 

law. 

The  original  bill  was  House  Bill  No.  40. 
It  was  amended  In  committee  of  the  whole 
according  to  the  recommendation  of  the  Ju-, 
diclary  committee  and  was  passed  by  the 
House  on  January  23,  1913.  The  bill  was 
amended  In  the  Senate,  and  was  passed  as 
amended  on  February  13th.  On  the  evening 
of  February  13th  the  bill  was  returtied  to  the 
House.  At  the  morning  session  of  February 
14th  the  House  nonconcurred  in  the  Senate 
amendment  and  asked  for  a  conference. 
Conferees  agreed  on  a  report.  The  Senate 
amendments  materially  changed  section  1 
and  slightly  modiSed  section  6.  The  confer- 
ence report  eliminated  the  Senate  amend- 
ments to  section  i,  and  accepted  the  Senate 
amendment  to  section  6.  The  conference  re- 
port was  adf^ted  by  both  bouses  on  Febru- 
ary 2lst  The  enrolled  bill,  duly  autb^tl- 
cated  by  the- presiding  officer  of  each  house, 
was  approved  and  sdgned  by  the  Governor 
on  February  25th.  The  secretary  of  state  re- 
ceived the  enrolled  bill  on  M'arch  1st,  and  it 
was  published  In  the  ofBclal  state  paper  on 
March  3d.  Indorsements  on  the  enrolled  bill 
show  the  passage  of  the  bill  In  each  house, 
with  the  date,  and  the  adoption  of  the  con- 
ference report  by  each  house,  with  the  date. 

There  are  in  the  ofSce  of  the  secretary  of 
state  two  documents,  each  purporting  to  be 
original  House  Bill  No.  40.  To  one  the  re- 
port of  the  House  judiciary  committee  is  at- 
tached. The  legislative  history  Indorsed  on 
the  back  stops  with  the  action  of  the  House 
committee  of  the  whole,  recommending  the 
bill  for  passage  as  amended  by  the  judiciary 
committee.  The  other  document,  starting 
with  the  same  matter,  bas'tbe  Senate  amend- 
ments attached  to  it  The  legislative  history 
Indorsed  on  the  back  Is  complete,  including 
an  Indorsement  of  the  adoption  of  the  confer- 
ence report  by  each  house,  and  the  conference 
report  made  to  the  House,  where  presumably 
the  bill  remained  after  return  from  the  Sen- 
ate, Is  attached.  On  the  back  of  this  docor 
ment  Is  an  Indorsement,  In  two  kinds  of  ink 
and  two  styles  of  writing,  Indicating  a 
change  by  addition.  It  now  reads  as  follow^ 
the  original  matter  being  italicized:  "Houu 
noneo7u:urrcd  in  Spuate  amendment.  Confer- 
ence asbed."  The  Senate  Journal  contains  a 
message  received  from  the  House  on  February 
2l8t  that  the  House  had  conearred  in  the  Sen- 
ate amendments  to  House  Bill  No.  40.  The 
Senate  Journal  contains  no  message  of  non- 
concurrence  from  the  House,  and  contains 
no  record  of  the  appointment  of  Senate  con- 
tereea.  In  the  secretary  of  state's  office  is  an 
enrolled  bill,  duly  authenticated,  and  ^gned 
by  the  Governor  on  February  25th,  contain- 
ing the  Senate  amendments.  On  the  docu- 
ment is  Indorsed  passage  by  the  House  on 
January  23d,  passage  by  the  Senate  on  Feb- 
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ruaiy  IStb,  and  tbe  CoUowlng:  "House  coo- 
<nirred  to  Senate  amendm^ts  February  21, 
1013.**  Tbia  document  va.a  received  by  the 
secretary  of  state  on  February  26tb,  and 
was  published  in  the  (tfBdal  state  paper  on 
February  27th. 

An  enrolled  bill  Is  well-nigh  conclusive 
evidence  of  the  action  of  the  L^flslature.  In 
this  instance  each  enrolled  bill  is  as  com- 
plete, perfect,  and  authentic  as  the  other. 
Each  one  provided  it  should  take  effect  on 
publication  in  the  official  state  paper.  The 
Constitution  reads  as  follows: 

"The  Legislature  shall  prescribe  the  time 
when  its  acts  shall  be  in  force,  and  shall  pro- 
vide for  the  speedy  publication  of  the  same;  and 
no  law  of  a  general  nature  shall  be  in  fbrce 
antil  the  same  be  published."  Article  2,  |  19, 
Gen.  Stat.  1916,  §  m 

The  enrolled  bill  containing  the  Senate 
amendments  was  published  on  February 
27tb,  and  became  effective.  If  at  all,  on  that 
date.  The  other  was  of  no  force  until  pub- 
lished. It  was  published  on  March  3d.  If 
the  two  bills  are  so  Inconsistent  that  both 
cannot  stand,  and  they  probably  are,  the 
one  published  on  March  3d  is  the  later  en- 
actment and  the  law.  If  they  are  not  incon- 
sistent, the  defendant  was  prosecuted  under 
the  later  law. 

The  defendant  appeals  to  other  evidence 
than  the  enrolled  bill  to  show  that  the  law 
contained  In  the  statute  book  was  not  passed. 
The  only  competent  evidence  la  the  journal 
which  the  Constitution  requires  each  house 
to  keep  and  publish.  To  overcome  the  ver- 
ity of  an  enrolled  bill  the  legislative  jour- 
nals must  clearly  and  affirmatively  establish 
its  Invalidity.  In  this  instance  the  legislative 
journal-s  clearly  and  affirmatively  establish 
the  validity  of  the  enrolled  bill  which  omits 
the  Senate  amendments  to  section  1. 

The  legislative  proceedings  are  regular  un- 
til House  Bill  No.  40  was  returned  to  the 
House  with  the  Senate  amendments.  The 
Senate  Journal  shows  a  communication  from 
the  House  stating  the  amendments  were 
agreed  to.  The  House  Journal,  however,  af- 
Qimatlvely  shows  prompt  nonconcurrence, 
request  for  conference,  appointment  of  con- 
ferees, report  of  the  conference  commltt^, 
and  adoption  of  the  conference  report  which 
eliminated  the  Senate  amendments.  The 
Senate  Journal  merely  recorded  a  communi- 
cation. It  could  not  constitute  the  constitu- 
tional record  of  the  House  proceedings. 
What  the  House  does  Is  recorded  in  the  House 
Journal,  which  is  the  best  evidence  of  its  ac- 
tion. Besides  this*  later  in  the  day  on  which 
the  House  communication  was  received  by 
the  Senate,  the  Senate  heard  the  report  of 
its  own  conferees,  and  adopted  the  confer- 
ence report  by  a  yea  and  nay  vot&  entered  on 
the  Journal.  This  is  the  final  action  of  the 
Senate,  and  no  matter  what  may  have  oc- 
curred previously,  is  conclusive  with  respect 
to  what  the  Senate  did  with  House  Bill  No. 
40.  It  is  true  there  is  no  Senate  record  of 
notice  ot  nonconcurrence  by  the  House,  or 


ot  the  aDpolntment  of  Senate  conferees.  In^ 
ferences  from  silence  and  omlssimi,  however, 
cannot  prevail  against  afflrmatlve  declara- 
tions of  the  legislative  record. 

The  two  documents  reposing  in  the  office 
of  the  secretary  of  state,  each  purporting  to 
be  original  House  Bill  40,  .  confirm  the 
legislative  record.  The  one  which  shows  no 
actitui  beyond  that  of  the  House  committee 
of  the  whole  is  imimportant  The  other  la 
clearly  the  one  from  which  the  enrolled  bill 
was  prepared,  and  tOlthfolly  corresponds  to 
the  legislative  record,. Including  adoption  oC 
the  confemioe  r^HMt  hy  the  two  bonses. 
Hie  corrected  Indorsonrait  showing  the 
House  action  concerning  the  Senate  ammd- 
ments  corresponds  to  the  House  Journal. 
These  documents  could  not  be  considered  in 
opposition  to  the  enrolled  bill  or  the  legisla- 
tive journals.  They  are,  however,  consist- 
ent with  both. 

The  Constitution  makes  no  provl^on  for 
indors^ent  on  an  enrolled  bill  of  any  por- 
tion of  its  legislative  history.  The  presiding 
officers  of  the  two  houses  sign  it,  and  that  Is 
all.  The  action  of  each  house  is  shown  by 
its  journal.  Therefore  the  notation  on  the 
enrolled  bill  containing  the  Senate  amend- 
ments, "House  concurred  to  Senate  amend- 
mrats  February  21,  1913,"  is  no  part  of  the 
bill,  and  is  not  the  best  evidence  of  what  the 
House  did. 

The  clear  and  affirmative  evidence  whldi 
establishes  the  regularity  of  the  enrolled  bill 
which  omits  the  Senate  amendments  excludes 
all  reasonable  probability  of  the  other  hav- 
ing been  passed.  The  theory  of  the  defend- 
ant is,  the  House  In  fact  concurred  in  the 
Senate  amendments.  The  enrolled  bill  was 
made  up  accordingly  and  sent  to  the  Gover- 
nor. A  vigilant  lobby  discovered  what  had 
beea  done  and  protested  so  vigorously  that 
some  legislative  commotion  ensued  which  led 
to  shuffling  of  documents  and  records  and 
the  promulgation  of  an  act  which  had  not 
been  passed.  The  court  is  bound  1^  the  rec- 
ords showing  the  House  did  not  concur  in 
the  Senate  amendments,  and  showing  the 
Senate  receded  from  the  amendments  which 
caused  the  disagreement.  If  there  could  have 
been  more  than  one  House  Bill  No.  40,  or  it 
there  were  but  one  enrolled  bill  based  oa 
House  Bill  No.  40,  some  presumptioDs  ml^ht 
reasonably,  perhaps  necessarily,  be  Indulged. 
As  the  matter  stands,  any  presumption  re- 
sorted to  to  sustain  one  enrolled  tdll  could  be 
indulged  to  Sustain  the  other,  and  the  bill 
last  published  would  be  the  law. 

The  court  holds  the  defendant  was  prose- 
cuted under  a  statute  regularly  enacted. 

[2, 3]  The  Information  contained  two 
counts.  The  defendant  was  convicted  on  the 
second  count  only,  the  nature  of  which  has 
been  stated,  and  the  first  count  is  no  Icnger 
material.  The  defendant  complains  because 
his  plea  In  abatement,  grounded  on  the  fact 
he  bad  no  pr^minary  ezaminatitui,  was  over- 
ruled. 


Digitized  by 


Kan.) 


BTATB  T. 


FLBEMAN 


621 


A  complaint  waa  filed  charging  the  defend- 
ant with  statutory  rape.  A  warrant  waa  Is- 
soed  on  which  he  was  taken  into  custody. 
Legality  of  the  detention  was  not  contested, 
and  the  complaint  passed  into  history.  A 
preliminary  examination  was  held  on  the 
charge  stated  In  the  warrant.  The  evidence 
developed  commission  of  the  crime  stated  in 
the  information,  and  the  defendant  was 
bound  over  to  answer  for  that  crime.  The 
warrant  then  passed  Into  history.  The  de- 
fendant cross-examined  the  state's  witnesses. 
When  the  state  rested  the  defendant  was 
asked  If  be  was  ready  to  call  bis  witnesses. 
He  said,  "No,"  but  rested.  He  then  demand- 
ed a  preliminary  examination  of  the  offense 
disclosed  by  the  evidence.  When  his  demand 
was  overruled  he  ottered  no  evidence  and 
asked  for  no  continuance  to  enable  him  to 
obtain  evidence. 

The  writer  of  the  opinion  in  the  case  oi 
Redmond  t.  State,  12  Kan.  172,  ventured  the 
assertion  that  when  a  person  Is  arrested  for 
one  crime,  and  on  preliminary  examination 
Is  bound  over  tot  another,  a  new  complaint 
ou^t  to  be  filed,  but  said  the  statute  does 
not  require  It.  The  reason  the  statute  does 
not  require  a  new  complaint  Is  that  the  ac- 
cused Is  already  In  custody,  and  the  com- 
plaint has  no  function  to  perform  except  to 
famish  the  basis  for  a  warrant  For  45 
years  the  liCglslature  has  ignored  the  sug- 
gestlon,  and  It  may  now  be  regarded  not  only 
as  obiter,  but  as  defunct  obiter. 

In  this  instance  the  county  attfwney  filed 
a  new  complaint  and  bad  a  new  warrant  Is- 
sued. Tb^  served  no  purpose  whatever,  ex- 
cept to  afford  the  defendant  opportunity  to 
multiply  objections  to  the  regularity  of  the 
preliminary  procedure;  If  be  had  desired,  in 
good  faith,  to  meet  the  evidence  which  the 
state  had  introduced,  be  vould  have  been 
given  an  cvportnnlty  as  a  matter  of  course; 
He  chose,  bawevet,  to  stand  on  the  proposi- 
tion he  bad  not  recdved  the  benefit  of  a  pre- 
liminary ^undnation  at  all,  and  that  he  was 
«ititled  to  a  preliminary  examlnatlcm  at 
whi^  he  might  produce  witnesses.  The  plea 
in  abatemokt  was  properly  overruled. 

The  Information  reads  as  follows: 

"That  heretofore,  and,  to  wit,  on  or  about  the' 
24th  day  of  January,  A.  D.  1017,  at  and' within 
the  coanty  of  Montgomery  and  the  state  of  Kan- 
sas, the  above-named  defendant,  W,  P.  Fleeman, 
then  and  there  being,  did  then  and  there,  wlll- 
fnUy,  wrongfally,  unlawfully,  and  feloniously 
keep  and  maintain,  and  aasist  in  keeping  and 
maintaining,  a  brick  building  located  and  situ- 
ated on  [Iota  described],  more  particularly  de- 
scribed as  the  Oriental  Rooms,  a  place  where 
prostitution,  fornication  and  concubinage  is 
practiced,  permitted,  and  allowed,  and  that  said 
above-described  premiBes  are  owned  or  leased  by 
the  said  defendant  and  under  his  control;  all 
contrary  to  and  In  violation  of  the  form  of  the 
statutes  in  such  case  made  and  provided,  and 
asainat  the  peace  and  dignity  of  the  state  of 
Kansas.** 

[4, 1}  A  motion  to  qtuuAi  waa  overroled. 
The  defendant  says  be  was  charged  In  a  sin- 
gle count  wltb  numerous  felonies— keeping  a 


place  where  prostitution  was  pnu^ced,  ke^ 
lug  a  place  where  fornication  was  practiced, 
keeping  a  place  where  concubinage  was  prac- 
ticed, and  several  othera  He  further  says  he 
was  bewildered  by  uncertainty  whether  he 
should  prepare  to  meet  evidence  that  be  kept 
the  place,  or  only  assisted  In  keeping  It,  and 
evidence  that  he  owned  the  place,  or  merely 
leased  it  The  statute  creates  a  single  of- 
fense, keeping  a  place  for  unlawful  sexual 
cmnmerce  on  premises  for  which  the  keeper  Is 
responsible.  The  keeping  may  be  by  one  who 
ke^w,  or  maintains,  or  who  asdsts  In  keep- 
ing or  maintaining.  The  place  may  be  a 
house,  or  any  other  {dace.  The  commerce 
may  be  prostltulion,  fornication, '  or  concu- 
binage, and  the  place  may  beraedlsdnctlvely 
f6r  such  commerce,  or  one  where  such  com- 
merce Is  practiced,  or  is  permitted,  or  is  al- 
lowed. Reeponslbillty  for  the  premises  may 
be  by  virtue  of  ownership,  or  lease,  or  con- 
trol. The  substance  of  the  offense  is  keeping 
a  vicious  place,  and  only  one  offense  is  com- 
mitted If  all  the  immoral  practices  named 
be  Indulged  there. 

One  who  assists  In  keeping  an  Immoral  re- 
sort keeps  It  to  the  extent  of  his  participa- 
tion, although  others  also  participate.  As- 
signing to  him  the  character  of  assistant 
does  not  relieve  him  of  the  character  of  keep- 
er. No  distinction  is  made  in  procedure  or 
punishment  between  .a  keeper  sole  and  an  as- 
sistant The  gist  of  the  matter  to  be  proved 
—keeping — Is  the  same.  A  charge  of  keep- 
ing would  be  sustained  by  proof  of  assist- 
ing, and  both  capacities  may  be  attributed 
to  the  same  person  without  affecting  the  cer- 
tainty of  the  charge; 

Tiie  defendant  might  have  been  charged  in 
one  count  as  owner,  as  lessee,  and  as  in  con- 
trd  of  the  premises.  Sufficient  authority 
over  the  premises  to  prevent  disreputable 
practices  there  is  the  Important  thing.  If 
there  be  any  repugnancy  between  owning 
and  leasing,  it  would  not  defeat  the  Infor- 
mation because  the  crime  would  nevertheless 
be  indicated.  Gen.  Stat  1916,  S  8024.  It 
would  be  useless  formality  to  multiply  counts 
in  order  to  meet  contingencies  of  proof.  In 
this  instance  the  defendant  was  charged  with 
being  In  control  of  the  premises  described, 
and  it  was  further  chained  that  he  was  own- 
er or  l^psee.  He  was  informed  of  the  nature 
and  cause  of  the  accusation  against  him. 
BlU  of  Rights,  I  10;  Gen.  Stat  WIS,  |  114. 
The  court  could  pronounce  judgment  accord- 
ing to  the  right  of  the  case  (Geo.  Stat  1015. 
S  8023),  and  he  could  not  be  inrejudiced  In 
his  snbstantlfti  rights  on  the  merits  (G^ 
Stat  lOlS,  I  8024). 

At  die  trial  the  d^endant  testified  he  own- 
ed the  Oriental  Rooms  and  spent  all  ot  his 
time  there.  Conceding  the  informatlMt  was 
defective,  it  would  be  the  quintessence  of 
nonsense  to  reverse  the  jodgmoit  because  of 
the  fiict,  even  If  there  were  no  statute  on 
the  subject.  The  statute  reads  as  follows: 
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"On  an  appeal,  ttie  court  most  give  judgment 
without  regard  to  tecluical  erron  or  defects,  or 
to  exceptions  which  do  not  affect  the  sabstantial 
rights  of  the  parties."  Grim.  Cktde,  I  2^3 ;  Gen. 
Stat  1915,  §  8215. 

The  record  discloses  that  none  of  the  ei- 
ceptloDs  taken  to  the  Inforinatlon  affected 
the  defendaut'a  substantial  rights. 

The  Code  of  Crhniaal  Procedure  was  fram- 
ed to  suE>ersede  the  common  law  with  a  ipore 
rational  system.  While  It  is  defective  in  many 
respects,  and  la  many  others  exhibits  a  con- 
servatism which  contrasts  strongly  with  its 
general  liberality,  it  is  distinctively  modeni. 
The  tradition  of  the  common  law,  however, 
was  so  strong -that  it  came  near  superseding 
the  Code.  In  time  tlie  Code  was  rediscover- 
ed, and  it  is  the  purpose  of  the  court  to  in- 
terpret and  apply  it  according  to  its  true  in- 
tent and  spirit. 

[B,  7]  The  defendant  complains  because  .the 
information  was  amended  at  the  trial.  The 
amendment  consisted  In  writing  the  words 
"County  Attorney  of  Montgomery  County, 
Kansas."  under  the  signature  of  the  county 
attorney  to  the  verification.  The  amendment 
was  one  of  form  only,  the  defendant  calls  it 
a  matter  of  form,  and  the  statute  expressly 
authorizes  amendments  in  matters  of  form  at 
the  trial,  so  the  complaint  Is  frivolous. 

The  statute  reads  as  follows: 

"An  information  may  be  amended  in  matter 
of  substance  or  form  at  any  time  before  the  de- 
fendant pleads,  without  Imve.  The  information 
may  be  amended  on  the  trial  as  to  all  matters  of 
form,  at  the  discretion'  of  the  court,  when  the 
eame  can  be  done  without  prejudice  to  the  rights 
of  the  defendant.  No  amendment  shall  cause 
any  delay  of  the  trial,  unless  for  good  cause 
shown  by  affidavit."  Gen.  Stat  1915,  S  79S2. 

How  any  amendment  of  form,  as  distin- 
guished from  substance,  can  ever  prejudice  a 
defendant,  this  court  is  unable  to  perceive. 

After  amending  the  Information  the  coun- 
ty attorney  reverifled  it,  which  was  wholly 
unnecessary.  The  defendant  then  filed  a 
new  motion  to  quash,  which  was  properly 
overruled. 

[SI  The  defendant  complains  because  the 
general  reputation  of  the  place  was  proved. 
The  evidence  was  admissible  for  two  pur- 
poses. It  was  admissible  to  prove  the  actual 
character  of  the  place.  The  authorities  are 
divided  on  this  question,  but  the  fact  that 
a  house  has  acquired  a  general  reputation 
in  the  community  of  being  an  Immpral  re- 
sort is  some  evidence  that  it  is  such.  While 
the  evidence  may  be  weak,  it  Is  not  to  be 
rejected  on  that  account  The  evidence  was 
admissible  for  the  purpose  of  charging  the 
defendant  with  notice  of  the  character  of 
the  place.  The  person  who  owns  or  controls 
an  immoral  resort  is  not  likely  to  be  igno- 
rant of  what  the  community  knows.  Notice 
was  relevant  to  the  Issue  of  permission  and 
allowance. 

[t,  10]  The  defendant  complains  of  some 
Impeaching  testlmcmy  because  he  says  the 
proper  foundation  was  not  laid  by  calling 


his  attention  to  spedflc  time  and  place.  The 
question  was  whether  or  not  the  defendant, 
had  an  arrangement  with  named  girls  whom 
he  employed  to  send  them  to  men's  rooms 
and  divide  their  earnings  on  a  stated  basis. 
The  defendant  told  what  his  arrangement 
with  the  girls  was.  He  was  then  asked  if 
his  arrangement  was  not  of  the  character 
stated.  He  vehemently  denied  such  an  ar- 
rangement, and  said  he  never  hinted  such  a 
thing.  Under  these  circumstances  he  fair- 
ly exposed  himself  to  Impeachment  without 
going  further  Into  details. 

A  police  officer  had  occasion  to  go  throng 
the  defendant's  place.  He  was  called  as  a 
witness  and  asked  If  the  defendant  demand- 
ed that  he  have  a  warrant.  He  said,  "No," 
and  the  answer  was  stricken  out.  In  view 
of  the  abundant,  direct,  and  positive  evidence 
of  guilt,  It  Is  not  likely  this  answer  would 
have  worked  an  acquittal.  The  officer  was 
asked  a  further  question,  and  was  not  per- 
mitted to  answer.  What  his  answer  would 
have  been  was  not  shown  at  the  hearing  on 
the  motion  for  a  new  trial. 

[11, 12]  A  motion  for  a  new  trial  was  filed 
on  the  ground  of  newly  discovered  evidence. 
The  evidence  was  bad  general  reputation  for 
truth  and  veracity  of  one  of  the  state's  wit- 
nesses, and  impeaching  evidence.  The  names 
of  witnesses  are  indorsed  on  the  Information 
so  that  the  defendant  may  look  up  notorious 
facts  like  general  reputation,  and  the  rule  is 
well  established  that  it  is  not  error  to  deny 
a  new  trial  desired  for  the  purpose  of  pro- 
ducing newly  discovered  impeaching  evi- 
dence. The  witness  for  the  state  who  was 
caUed  in  rebuttal  to  Impeach  the  defendant 
made  an  affidavit  In  Which  she  repudiated 
the  testimony  which  she  gave  at  the  trlaL 
The  defendant  says  he  relies  on  the  case  of 
State  V.  Keleher,  74  Kan.  631,  87  Pac.  738. 
The  Keleher  Case  was  a  very  exceptional 
one.  The  present  case  belongs  to  a  very  com- 
mon class.  At  the  hearing  the  state  con- 
tested the  motion  for  a  new  triaL  After 
hearing  all  the  evidence  introduced  the  court 
found  against  the  defendant  Nothing  ap- 
pears to  Indicate  the  ordinary  rule  should 
not  be  applied.  State  v.  Baker,  78  Kan.  663, 
664,  syl.  par.  2,  97  Pac.  786. 

The  judgment  of  the  district  court  is  af- 
firmed. All  the  Justices  concurring. 


  (102  Kan.  6G0) 

SHABRER  V.  CAPITAL  LIFE  INS.  CO.  OP 
COLOHADO.    (No.  21378.)* 
(Sapreme  Court  of  Kansas.  March  9, 191&) 

(Byllahut  by  the  Court.) 

1.  Evidence  «=»151(8>— Good  Faith. 
Testimony  of  neighbors  as  to  the  physical 

appearance  of  the  insured  was  properly  received 
touching  his  good  faith  in  making  the  state- 
ments contained  in  the  application. 

2.  Insueance  «=»25G(2)— Life  Inbobance. 

The  poliinr  provided  that  the  statements 
made  by  the  insured  should,  In  the  absence  mf 
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frftod,  b«  deemed  repreaentations  and  not  war- 
nnties.  Held,  that  good  faith  in  making  such 
statements  was  eufficient,  although  they  may 
have  been  incorrect,  in  fact. 

3.  IRBURANCB  «3»665(S)  —  LITE  INSDKAMOB  — 

AcnoR  ON  PoLiOT— Spitichmot  of  Eti- 

DKNCE. 

The  evidence  supported  the  verdict  and 
there  was  no  error  in  the  giring  or  refusing  of 

iastructiona. 

Appeal  from  District  Court,  Saline 
County.  ' 

Action  by  Mary  El  Sharrer  against  the 
Capital  Life  Insurance  Company  of  Colorado. 
Jodgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

Bnrch,  Lltowlch  &  Royce,  of  Sallna,  and 
Wm.  B.  Hutton,  of  Denver,  Colo.,  for  appel- 
lant. Z.  a  MUllkln.  of  Sallna,  for  appellee. 

WSST,  3.  The  d^endant  appeals  from  a 
lodgment  on  a  life  insurance  policy,  claim- 
ing that  the  answers  of  the  applicant  touch- 
ing his  health  relieved  the  company  from 
UabUlty;  that  'certain  testimony  was  im- 
properly admitted;  that  certain  findings  of 
fact  should  have  been  set  aside;  and  that 
the  court  ^red  In  charging  the  jury.  The 
answers  in  the  application  complained  of 
are  that  he  had  never  had  any  disease  of 
the  stomach,  and  that  to  the  question.  "How 
often  during  the  five  years  did  you  consult  a 
physician?"  the  answer  was  "No."  It 
seems  that  the  applicant  had  consulted  cer- 
tain doctors  about  some  digestive  disturb- 
ance, and  had  had  his  stomach  washed  out 
and  received  some  treatments;  that  some 
months  after  the  policy  was  issued  the  trou- 
ble developed  into  a  cancer  of  the  stomach 
or  esophagus,  from  which  he  died. 

The  agent  testified:  That  he  took  the  ex- 
amination blank  on  September  27,  1915,  and 
the  policy  was  issued  three  days  later.  That 
he  had  known  the  deceased  some  two  years, 
went  to  his  house  to  solicit  his  two  boys  for 
life  insurance,  and  spoke  to  the  father  about 
insuring  Mm,  remaining  at  the  house  2  or 
2^  hours.  Later  be  called  the  deceased  to 
come  to  bis  office,  and  finally  got  his  appli- 
cation for  life  Insurance,  being  paid  one 
year's  premium  In  advance  by  check.  He 
sent  the  applicant  to  Dr.  Moses,  the  exam- 
iner, and  when  the  policy  came  the  agent 
went  out  as  quickly  as  he  could  and  deliver- 
ed It  at  the  applicant's  home  and  stayed 
there  until  after  dinner.  That  he  did  not 
observe  anything  unusual  about  the  appli- 
cant's eating,  he  seemed  to  eat  like  the  rest 
of  the  people,  took  the  same  kind  of  food  as 
near  as  the  agent  could  tell,  and  was  ap- 
parently in  good  health. 

The  examiner  testified: 
That  he  did  all  the  writing  on  the  application 
except  the  signature.    "Q.  After  you  had  writ- 
ten down  Uie  answers  in  this  blank,  did  yon 
read  it  over  to  him?   A.  No,  air.   Q.  Ton  just 

rissed  it  to  him  and  asked  him  to  si^  it?  A. 
jiiBt  passed  it  to  him.  and  says,  'This  is  what 


you  are  to  sign,'  pointlog  the  place  where  he  it 

to  sign.  Q.  And  he  signed?  A.  Ixe  signed. 
*  *  *  Q.  Yes;  and  you  say,  to  all  external 
appearances,  at  least,  or  as  far  as  your  exami- 
aatioQ  disclosed,  he  was  a  healthy  man?  A.  He 
was  a  healthy  man." 

The  jury  found: 

That  the  deceased  consulted  one  physician 
June  28  and  July  26,  191&,  another  about  Au- 
gust 25tb  and  September  4th,  and  the  former 
about  September  27th,  bat  that  on  September 
27th  and  for  two  months  before  he  enjoyed 
good  health,  and  that  two  months  prior  to  that 
date  he  had  no  sickness. 

"(13)  Was  the  insured  in  sound  health  and  in- 
surable condition  at  the  time  of  the  delivery  of 
the  policy  of  insurance  sued  upon  in  this  action? 
A.  Yea?^ 

[1]  Witnesses  were  permitted  to  testify 
that  they  had  seen  the  deceased  at  various 
times  during  the  summer  and  fall,  one  as 
late  as  December,  and  that  he  looked  and 
acted  as  usual.  This  simply  corresponds 
with  what  the  examining  physician  thougiit 
at  the  time  he  wrote  in  the  answers  to  the 
questions,  and  it  was  competent  touching 
the  good  faith  of  tbe  deceased ;  for,  if  his 
appearance  was  such  that  his  neighbors  and 
acquaintances,  as  well  as  the  examining 
physician,  thought  him  In  usual  good  health, 
this  would  tend  to  show  that  the  applicant 
had  no  reason  to  believe  that  he  bad  been  or 
was  soon  to  be  stricken  with  a  fatal  malady. 

[2,  3]  It  Is  argued  that  the  truth  and  not 
the  good  faith  of  the  answers  Is  the  ^cal^ 
tipping  thing.  But  It  is  stated  in  the  plaln- 
tllTs  brief,  and  not  disputed,  that  the  policy 
contained  the  clause  that: 

"All  statements  made  by  the  insured  shall,  in 
the  absence  of  fraud,  be  deemed  representations, 
and  not  warranties." 

The  rule  in  such  cases  Is  that  good  faith 
is  sufficient.  Mouler  v.  Insurance  Co.,  Ill 
U.  S.  335,  4  Sup.  Ct.  466.  28  L.  Ed.  447 ;  In- 
surance Co.  V.  Woods,  54  Kan.  063,  39  Pac. 
189.  See,  also,  Farragher  v.  Knights  and 
Ladles,  98  Kan.  601,  159  Pac.  3,  and  IHebl 
et  al.  V.  Mut.  Life  Ins.  Co.,  176  111.  App.  462. 
The  recent  decision  in  American  Bankers' 
Ins.  Co.  V.  Hopkins,  by  the  Supreme  Court 
of  Oklahoma,  169  Pac.  489,  Is  very  much  in 
point.  Section  5290  of  the  General  Statutes 
of  1915  provides  that: 

"No  misrepresentation  •  •  •  shall  be 
deemed  material  *  *  •  unless  the  matter 
misrepresented  shall  have  aetnally  contributed 
to  the  ctmtingency  or  event  oat  of  which  the 
policy  is  to  become  due  and  payable." 

The  answer  alleged,  not  only  that  the  ap- 
plicant when  insured  was  and  for  many 
months  had  been  afflicted  with  cancer  of  the 
stomach,  but  also  that  all  of  the  represen- 
tations covering  this  matter  "were  false, 
and  known  to  be  fabse  by  the  said  David  N. 
Sharrer,  and  were  falsely  and  fraudulently 
made  by  the  said  David  N.  Sharrer  for  the 
purpose  of  Inducing  the  Issuance  to  him"  of 
the  policy.  The  day  tbe  examination  was 
made  the  deceased  had  had  bis  stomach 
washed  out,  and  this  was  r^>eated  two  dojs 
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later,  the  doctor  giving  him  &  prescription. 
Bat  not  until  NoTcmber  1st  was  an  X-ray 
picture  taken,  and  this  revealed  what  the 
doctor  termed  two  notches  abont  as  big  as' 
a  half  dime.  After  the  death  in  the  follow- 
ing March  a  post  mortem  convinced  the 
same  physician  that  cancer  caused  the  death. 
Two  other  doctors  examined  him  on  Septem- 
ber 4th,  and  discussed  a  case  of  malignancy 
or  cancerous  stomach,  but  did  not  conclude 
that  it  was  such.  Two  of  the  attending  phy- 
sicians during  bis  last  sickness  testified  that 
a  case  of  cancer  might  develop  and  produce 
death  within  three  months,  and  that  they 
were  unable  to  say  that  any  diseased  con- 
dition existed  as  early  as  September.  One 
of  them  stated  that  the  condition  found  at 
the  post  mortem  was  not  necessarily  incon- 
sistent with  good  health  the  previoiu  Sep- 
tember. 

From  the  foregoing  It  appears  that  the 
Jury  had  fair  grounds  for  finding  that  the 
claims  of  existing  cancer  and  fraudulent 
statements  were  not  sustained. 

The  Instructions  gave  the  Jury  coirect 
rales  to  guide  their  deliberations. 

Mention  is  made  of  a  previous  rheumatic 
ailment,  hut  this  does  not  appear  to  have  re- 
turned, or  to  have  been  a  canaal  element  In 
the  case. 

The  Judgment  Is-afltaned.   AU  the  Jus* 

tlces  concurring. 

a02  Kan.  COS)  ' 
DUBBS  et  ux.  v.  HAWOETH.    (No.  21068.) 
.(Supreme  Court  of  Kansas.   March  9, 1918.) 

(aj/llabus  Iv  iJ^e  Court,) 

1.  BXEOCTOBS  AND  ADKINISTBATOBS  «=9461(4) 
— TbIAIj— PlHDINOS— COKSISTBNCT. 

There  is  neither  literal  nor  positive  Incoa- 
fiistency  between  a  jura's  finding  that  services 
peiiormed  for  an  elderly  woman,  since  deceased, 
were  to  be  paid  for  "after  she  was  through  with 
her  propttty"  and  another  finding  of  the  jury 
that  such  payment  was  not  to  be  made  by  a 
bequest  in  ner  will. 

2.  Executors  and  Adhinibtbatobs  «=»227(3) 

—  PBESRNTATIOn  OF  Cl<AIUS  —  AmOAVrT  — 

Statute. 

Where  pursuant  to  a  single  contract  two 
persons  jointly  perform  services  for  another 
person,  since  deceased,  the  afiidavit  of  one  of 
the  persons  performing  the  services  is  a  suffi- 
cient verification  or  proof  of  claim  to  satisfy 
tiie  statute  (Gen.  St  1915,  «  4572.  4573),  re- 
lating, to  the  presentation  of  demands  against 
the  estate  of  the  deceased. 

8.  EXECUTOBS  AND  Aduinistratobs  9»227(4), 
256(4>— Appbai.  and  Erbob— Ci^h  against 
Estate— Affid  A  V  IT— Waiver— Objection  . 
Where  an  affidavit  In  support  of  a  proof  of 
againet  an  estate  is  lackmg  in  some  of  the 
redtals  required  by  the  statute,  out  the  defend- 
ant's objection  to  the  affidavit  was  too  obscure 
to  apprise  the  probate  and  district  courts  of  the 
speciDC  nature  of  the  defect,  the  defect  will  be 
deemed  waived,  and  it  is  too  late  to  raise  a  spe- 
cific objection  to  the  verifleatloo  for  the  first 
time  on  appeat 

4.  Executors  and  Aduinistratobs  «=s>227(6) 
—Presentation  of  Olaiu— Aubndment. 
When  parties  who  have  jointly  performed 
services  for  a  person,  since  deceased,  present 


their  daim  therefor  against  suA  Hrsm's  es- 
tate, end  are  required  to  itemise  uidr  claim, 
there  is  no  impropriety  in  their  amending  their 
daim  to  show  a  list  of  services  performed  by 
them  In  excess  of  the  amount  for  which  tluiy 
demand  parment,  and  th^  may  rely  for  re- 
covery of  taelr  limited  demand  upon  the  entire 
list  of  items  which  they  were  required  to  item- 
ize and  specify. 

5.  Luotation  of  Actions  «s>46(^— Claik 
against  Esiats— Accrual  of  Bioke  of  Ac- 
tion. 

Where  two  persons  jointly  perform  servicee 
for  another  person,  which  services  extend  over 
a  period  of  several  years  and  were  to  be  paid 
for  by  the  recipient,  "after  she  was  through  with 
her  property,"  a  donand  against  the  latter*!  es- 
tate after  her  death,  if  timely  made,  Is  not  affect- 
ed by  the  statute  of  limitations. 

Appeal  from  District  Court,  Jewell  County. 

Claim  by  W.  W.  Dubbs  and  wife  against 
Q.  F.  Haworth,  wecutor,  etc.  From  a  Judg- 
ment  of  the  district  court,  on  plaintiffs'  ap- 
peal from  the  probate  court's  disallowance 
of  claim  in  favor  of  claimants,  defendant  ap- 
peals. Affirmed. 

D.  M.  McCarthy  and  White,  Mabin  &  Ha- 
liin,  all  of  Mankato^  for  appellant.  W.  B. 
Mitchell,  of  Mankato,  for  appellees. 

DAWSON,  J.  W,  W.  Dubbs -and  A.  I. 
Dubbs,  husband  and  wife,  filed  In  the  probate 
court  a  claim  against  the  estate  of  Tacy 
Campbell  for  services  rendered  by  them  to 
the  latter  in  her  lifetime,  at  her  instance  and 
request  This  claim  was  only  verified  by 
Dubbs,  the  husband,  and  it  was  disallowed 
by  the  probate  court  on  the  ground  "that  the 
evidrace  Is  Insufficient  to  constitute  an  oral 
contract  between  said  claimants  and  the  de- 
ceased." The  claimants  appealed  to  the  dis- 
trict court  where  they  prevailed.  The  jury 
made  special  findings  of  fact: 

"Question  No.  1.  Did  Tacy  Campbell,  deceas- 
ed, agree  with  the  plaintiffs,  to  pay  them  for  the 
services  for  which  th^  claim  pay  ia  this  suit? 
Answer:  Yes. 

"Q.  2.  If  you  answer  question  No.  1  in  the 
affirmative,  state  when  she  made  such  an  agree- 
ment A.'.  Before  services  were  render- 
ed. • 

"Q.  4.  If  you  answer  question  No.  1  in  the 
affirmative,  state  when  she  was  to  pay  for  such 
services.  A.  After  she  was  through  with  her 
property. 

"Q.  5.  If  you  answer  question  No.  1  in  the 
affirmative,  state  whether  or  not  sudi  payment 
was  to  be  made  by  a  bequest  in  her  wilJL  A. 
No.    •    •  • 

"Q.  8.  Did  Tacy  Campbell  at  any  time  agree 
with  Mrs.  A.  L.  Dubbs  to  pay  her  for  any  serv- 
ices rendered  by  Mrs.  Dubbs?  A.  Tes.   •   •  • 

"Q.  11.  If  you  answer  questions  Nos.  1  and  8 
in  the  affirmative,  state  whether  or  not  the 

Elaintiffs  voluntarily  quit  the  service  of  Tacy 
lampbeU  in  1812.   A.  Yes." 

Several  errors  are  urged  whldi  will  be  coa- 
sidered  in  the  order  presented. 

[1]  It  is  urged  that  the  special  findings 
are  inconsistent,  particularly  findings  4  and 
5.  There  Is  no  literal  inconsistency.  The 
evidence  shows  that  at  one  time  Mrs.  Camp- 
bell made  a  will  of  all  her  property  to  the 
plaintiffs,  some  $40,000  In  value,  and  tbat 
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die  !ster  revoked  that  wllL  Mra.  Campbell 
doabttess  believed  she  had  a  right  to  do  so. 
She  bad  not  literally  bound  herself  to  pay 
the  plaintiffs  by  some  bequest  or  provision 
In  her  will.  In  revoking  her  will  she  toob. 
advantage  of  the  literal  terma  of  her  bar- 
gain to  pay  "after  she  was  through  with 
her  property."  Thus  it  cannot  be  declared 
that  there  Is  a  positive  inconsistency  between 
findings  4  and  S. 

[2]  It  is  next  nrged  that  the  plaintiffs* 
proof  of  claim  was  insufficiently  verified. 
The  claim  was  for  the  services  of  both  hus- 
band and  wife,  and  it  was  verified  by  tbe 
husband  alone.  Another  defect  urged  is  that 
the  affidavit  did  not  contain  the  recital  pre- 
scribed by  the  statute,  "stating  to  the  best 
of  his  [affiant's]  knowledge  and  belief  he 
has  given  credit  to  the  estate  for  all  pay- 
ments and  offsets  to  which  It  [the  estate]  Is 
entitled,  and  that  the  balance  clakned  Is 
justly  due."  Gen.  Stat.  1915,  §  4572.  The 
proof  of  claim  and  the  affidavit  showed  clear- 
ly that  the  services  were  rendered  by  both 
hasband  and  wife,  not  that  some  of  the 
services  were  rendered  by  the  husband  and 
some  by  the  wife.  Consequently  the  affida- 
vit of  one  of  the  parties  presenting  the  claim 
was  as  potent  as  11  the  claim — the  same 
claim— had  been  gwmn  to  by  both  husband 
and  wife. 

Touching  the  want  of  the  recitals  In  the 
affidavit  which  the  statute  requires,  it  does 
not  appear  that  this  defect  was  raised  In  the 
probate  court  nor  In  the  district  court. 
There  was,  of  course,  the  blind,  stereotyped 
demurrer  "that  said  proofs  of  claim  and 
each  of  them  failed  to  state  matter  and  facts 
sufficient  to  constitute  a  cause  of  action  or 
a  proof  of  claim  against  the  aforesaid  es- 
tate," and,  again,  '"for  the  further  reason 
claimants  and  plaintiffs  are  without  legal 
capacity  to  sue  on  the  amended  proof  of 
claim  not  being  made  and  filed  according  to 
law  and  being  irregular,  no  service  having 
been  made  vpca  the  executor  of  above-named 
estate." 

[3]  The  real  objection  In  the  probate  and 
district  courts  to  the  proof  of  claim,  the 
want  of  the  statutory  recitals  In  the  affida- 
vit, was  shrouded  and  obscured  in  a  cloud 
of  words.  The  probate  court  based  its  Judg- 
ment on  the  insufficiency  of  plaintiff's  evi- 
dence; and  even  the  district  court  did  not 
perceive  what  the  defendant  was  driving  at 
What  the  defendant  should  have  done  was  to 
have  pointed  out  the  defect  clearly,  so  that 
plaintiff  might  have  bad  an  opportunity  to 
amend  the  affidavit  However,  in  the  course 
of  the  trial  both  of  the  plaintiffs  were  on  the 
witness  stand;  and  all  the  facts,  including 
those  which  the  statute  requires  to  be  estab- 
lished by  affidavit,  were  developed  and  prov- 
ed by  sworn  testimony.  In  principle,  the 
sworn  evidence  used  in  the  trial  ought  to  be 
held  to  answer  every  purpose  of  a  prelimi- 
nary affidavit  filed  with  the  claim.  More- 
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over,  it  is  too  late  to  raise  a  question  of  the 
Insufficiency  of  the  verification  for  the  first 
time  on  appeaL  Emery  v.  Bennett,  97  K^n. 
490,  155  Pac.  1075;  Blair  v.  McQuary,  100 
Kan.  203,  206,  162  Pac.  1173,  164  Pac.  262. 

[4]  The  next  complaint  of  appellant  re- 
lates to  the  form  In  which  the  claim  was 
presented.  Plaintiffs'  first  claim  was  on  a 
lump  sum  of  $600.  They  were  required  to 
amend  by  setting  out  the  specific  Items  upon 
which  their  claim  was  based.  Plaintiffs 
complied  by  setting  out  a  specific  list  of  serv- 
ices covering  a  number  of  years  and  aggre- 
gating $1,087.  Plaintiffs  were  then  required 
to  elect  on  which  of  the  Items  listed  they 
would  rely  for  a  recovery,  and  they  respond- 
ed by  electing  to  rely  on  them  all,  notwith- 
standing their  total  demand  was  only  for 
$600.  Error  is  assigned  on  this,  but  It  does 
not  aK>ear  to  be  seriously  objectionable.  It 
■is  not  required  of  a  creditor  that  he  shall 
demfind  the  uttermost  farthing  which  may  l>e 
technically  due  him.  He  may  be  satisfied 
with  less  than  his  just  due;  and  If,  in  fact, 
be  honestly  believes  that  more  Is  due  hlin 
than  he  is  asking  to  be  paid  for,  his  debtor 
has  no  just  complaint  that  the  creditor,  upon 
the  debtor's  request,  specifies  more  Items  than 
the  abrogate  amount  for  which  the  creditor 
is  insisting  on  payment  Modesty'  of  de- 
mands Is  ordinarily  a  virtue,  not  a  fault. 

[6]  Still  another  point  suggested  Is  that 
the  plaintiffs'  claim  was  barred  by  the  stat- 
ute of  limitations.  We  think  not  The  serv- 
ices performed  by  plaintiffs  were  not  to  be 
paid  for  until  after  Mrs.  Campbell  "was 
through  with  her  property,"  and  It  does  not 
appear  bow  the  statute  affects  their  right  of 
recovery  tfnder  their  contract  as  established 
by  the  findings  of  the  jury.  Aiken  v.  Nogle, 
47  Kan.  96,  27  Pac.  825;  Heery  v.  Reed,  80 
Kan.  380,  102  Pac.  846;  Henshaw  v.  Smith, 
No.  21,352,  Just  decided,  171  Pac.  616. 

The  record  discloses- no  prejudicial  error, 
and  the  Judgment  is  affirmed.  All  the  Jus- 
tices concurrii^. 


a02  Kan.  6S7) 

MANSFIELD  v.  WILLIAM  J.  BURNS  IN- 
TBBNATIONAL  DETECTIVB  AGENCY. 

(No.  21413.) 
(Supreme  Court  of  Kansas.  March  8, 1918J 

(Svllabua  by  the  Ootai.) 

1.  MastKb  ano  Sbbvant  €=>300— Pbinoipal 
AND  Agent  <S=»lo9^1)— Torts— Liabilitt. 

A  master  or  principiti  is  responsible  for  the 
tortious  acts  of  his  servant  or  agent  where  such 
acts  are  incidental  to  and  done  in  furtherance 
of  the  business  of  the  master  or  principal,  even 
it  such  acts  are  dtuie  wiUfnlly  or  in  excess  of 
the  authority  conferred. 

2.  PaiNCiPAt.  ano  Agent  «=3l59(l)— Assaum 
ET  Agent— LiAniuTx  of  Pbincipal. 

Where  one  representing  a  detective  agency 
is  authorized  to  obtain  a  confession  from  a  sus- 
pect snd  in  executing  that  authority  commits  an 
assault  and  battery  upon  the  suspect  the  princi- 
pal is  responsible  for  tlie  manner  of  the  agent  in 
tlte  execution  of  the  authority,  and  for  the 
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wroiiff  of  the  agent  In  selecting  the  means  by 

which  the  authority  waa  executed. 

3.  Appeai,  and  Ebbob  <8=»1060(1)— HAEMUtSS 

Erkob— Reading  fbou  Maqazikb  in  Abqu- 

MENT. 

The  reading  of  a  ehort  artide  from  a  maga- 
zine in  the  coarse  of  the  argument  of  counsel, 
which  was  argumentative  and  illustrative  in 
character,  condemning  such  methods  as  were  em- 
ployed by  the  agent  of  the  defendant  in  the  pres- 
ent case  and  containing  statements  which  would 
have  been  unobjectionable  if  they  had  been  origi- 
nal with  counsel,  is  held  not  to  be  a  ground  of 
prejudicial  error. 

Appeal  from  District  Court,  Wyandotte 
t3ounty. 

Action  by  WlUlam  Mansfl^d  against  the 
William  J.  Burns  International  Detective 
Agency.  Judgment  for  plaintiff  and  de- 
fendant appeals.  Affirmed. 

J.  B.  Larimer,  of  Tc^ka,  J.  H.  Brady 
and  E.  H.  Hennlng,  both  of  Kansas  City, 
Kan.,  and  Wentwortli  E.  Griffin  and  Cameron 
L.  Orr,  both  of  Kansas  City,  Mo.,  for  appel- 
lant B.  E.  Martin,  J.  S.  Detwiler,  and  h.  G. 
True,  all  of  Kansas  City,  Kan.,  for  appellee. 

JOHNSTON,  C.  J.  This  was  an  acUon  by 
William  Mansfield  against  the  WUUam  J. 
Burns  International  Detective  Agency  to 
recover  damages  for  assault  and  battery, 
^e  defendant  appeals  from  the  judgment  in 
the  sum  of  $2,250  in  plaintiff's  favor  rendered 
upon  the  verdict  of  a  jury. 

A  &mily  by  the  name  of  Moore  living  near 
Red  Oak,  Iowa,  -was  murdered  In  1912  by 
some  person  who  used  an  axe  In  perpetrat- 
ing the  deed.  The  defendant  was  employed 
to  discover  the  murderer,  and  James  M.  Wil- 
kenaon,  a  detective  employed  by  detoidant  to 
act  for  it  In  Kansas,  was  assigned  to  the 
case.  Wllkerson  looked  up  plaintUTs  record 
and  came  to  tbe  conclusion  that  he  was  the 
one  who  had  committed  tbe  murder  and  was 
the  same  person  as  "Insane  Blackle,"  a  per- 
son who  had  the  reputation  of  having  com- 
mitted crimes  of  tbat  character.  Wllkerson 
went  to  the  packing  boose  in  Kansas  City 
wbere  plaintiff  was  employed,  CcJled  him 
from  his  work,  and  told  him  he  was  under 
arrest.  He  called  him  "Insane  Blackle,"  and 
thrust  up  his  chin  in  order  to  see  a  scar 
upon  his  ue<^  by  which  he  sought  to  idoitify 
him.  Police  officers  of  Kansas  City  having 
been  summoned.  Wllkerson  and  the  latter, 
without  any  warrant  having  been  Issued  for 
plaintiff's  arrest,  cwducted  him  to  a  waiting 
automoUle,  in  which  they  took  him  to  police 
station  No.  1,  where  he  was  confined  for  a 
short  time.  Tlience  he  was  taken  In  an  auto- 
mobile across  the  river  to  station  Na  4  in 
Argentine,  where  he  was  confined  and  sweat- 
ed all  night  without  rest,  and  the  next  morn- 
li^  be  was  returned  to  station  No.  1,  from 
which  he  was  later  removed  to  ''oe  county 
jail.  Plaintiff  testified  that  while  crossing 
the  bridge  on  the  way  to  station  Na  4,  Wll- 
kerson punched  him  in  tiie  ribs,  and  threaten- 
ed to  throw  him  In  the  river  if  he  did  not  con- 


fess to  Hie  crime ;  and  Out  he  was  i^ed  wiOi 
questions  all  night  at  atatltm  No.  4,  wbore 
WilkersoD  threatened  and  cursed  him  and 
applied  vile  epithets  to  him,  struck  him  In 
the  ta.ce,  and  loosened  some  of  hla'  teeth, 
brandished  an  axe  about  his  bead  and  against 
his  cheek,  telling  him  he  would  be  killed 
the  same  way  the  Moore  family  bad  been  kill- 
ed, pushed  him  down  over  a  chair  and  injured 
his  body,  and  deprived  him  of  food  and  wa- 
tw,  all  in  an  attranpt  to  obtain  a  confession 
from  him.  He  also  testified  that  after  he  was 
returned  to  station  No.  1,  Wilkwson  a^dn 
strtick  him  squarely  In  the  month.  Physi- 
cians who  had  examined  plaintiff  at  tbe  jail 
tMtlfied  to  finding  certain  injuries  upon  his 
body.  O^ese  acb  of  violence  were  contradict- 
ed by  Wllkerson  in  his  testimony,  but  the  con- 
flict in  the  testimony  was  settled  in  favor  of 
the  plaintiff  by  the  general  verdict ;  no  spe- 
cial findings  having  been  requested. 

[1  ]  Tbe  principal  contmtlon  of  the  defend- 
ant is  that  tbe  acts  of  violence  toward  the 
plaintiff,  the  brutal  assaults  committed  on 
him,  and  the  torture  to  which  lie  was  sub* 
jected  by  its  agent,  Wllkerson,  were  outside 
the  of  his  employment,  and  for  them 

the  defoidant  Is  not  liaUe.  The  general  rule 
is  that  a  master  or  principal  is  liable  for  tbe 
tortious  acts  of  his  servant  or  agent  where 
such  acts  are  inddental  to  and  done  In  fur- 
therance of  the  business  of  the  master  or 
principal,  and  this  Is  true,  although  the  serv- 
ant or  agent  acted  in  ezfxaa  of  the  authority 
conferred  uptm  him,  or  willfuly  or  malldouft- 
ly  committed  the  wrongs.  In  Bynes  v.  Jung- 
ren,  8  Kan.  391,  wbere  it  was  alleged  that 
an  agent  willfully  assaulted  and  beat  the 
plaintiff  and  wrongfully  detained  him  in  jail, 
and  where  the  principal  defended  upon  the 
ground  that  the  agent  acted  as  a  constable 
imder  an  order  of  dvll  arrest.  It  was  held 
that  the  agKit  having  acted  wrongfully  In  do- 
ing tbat  whldi  he  was  directed  to  do,  tbe 
principal  was  responslUe  fiir  his  acts  wheth- 
er the  agent  acted  innocently  or  maliciously. 
In  Wheeler  &  Wilson  Mfg.  Ca  y.  Boyc^  30 
Kan.  350,  13  Pac  609,  68  Am.  Bep^  671,  the 
principal  was  held  liable  t<a  the  acts  of  its 
agent  in  arresting  and  detaining  the  plain- 
tiff; it  appearing  that  the  acts  were  in- 
cidental to  and  dtme  in  furtherance  of  tbe 
principal's  business,  and  this  notwithstand- 
ing that  the  principal  did  not  directly  author- 
ize nor  subsequently  ratify  the  tortious  acts. 
In  a  case  where  a  brakeman  wrongfully  push- 
ed a  man  off  of  a  train,  the  railway  company 
insisted  that  the  ast,  was  out^de  of  any  duty 
the  brakemftn  owed  to  the  company,  and  that 
it  was  not  liable  for  his  act,  although  he 
might  have  done  It  in  the  in^^  of  the  com- 
pany. It  was  held  that  his  acts  were  within 
the  scc^  of  his  inipUed  authority,  and  hence 
the  cominny  might  be  held  respcmsible  for 
his  acts.  O'Banion  t.  Bailway  Co.,  66  Kan. 
352,  69  Pac.  363.  In  another  case  it  was  held 
that  a  master  might  be  held  liable  for  the 


^=>Fqr  other  casaa  «ee  same  topic  and  KB7-NUMBBR  in  all  Ker-Numbered  OlsMU  sad  Indexw 


Digitized  by 


Kan.)    MANSrm-D  V.  WM.  J.  BURNS  INTEIINATIONAL  DETEOTIVE  AGENCY  627 


acts  of  Ills  seirant  in  setting  out  a  fire  if  the 
setting  of  the  flre  was  a  part  of  the  business 
or  resulted  from  some  act  done  in  the  per- 
formance of  the  bnsinesB  of  the  prlndpaL 
Mlrick  T.  Snchy,  74  Kan.  715,  87  Pac  U41, 
11  Ann.  Gas.  806.  In  Or^  T.  Telephone  Co., 
81  Kan.  19.  113  Paa  886,  38  L.  B.  A.  (N.  S.) 

it  was  held  that  the  master  was  not 
reqp<ni8ible  for  an  assault  committed  while 
the  serrant  was  in  its  service,  but  which  was 
not  d<me  in  the  course  of  the  onployment 
It  was  added,  however,  that  If  the  tortious 
acts  were  done  In  the  execution  ct  the  moo- 
ter's business,  and  as  a  means  of  performing 
the  work  assigned  to  the  servant,  the  master 
would  be  liable,  although  the  acts  were  will- 
fully and  wantonly  done.  In  Lehnen  v. 
Hhies  &  Oo..  88  Kan.  68, 127  Pac.  612, 42  L.  R. 
A.  CN.  S.)  830,  a  proprietor  of  a  hotel  was 
held  responsible  tor  the  acts  of  his  cl^k  who 
assaulted  and  beat  a  guest  and  caused  her  to 
be  arrested  and  t&kea  from  the  hotel  because 
she  detained  to  leave  the  hotel  on  the  demand 
of  the  c\erk,  as  against  a  contentl<m  that  the 
clerk  was  acting  for  himself  and  not  for  the 
proprietor  nor  within  the  scope  of  his  employ- 
ment when  the  assault  was  committed.  It 
was  held  that  as  the  clerk  had  charge  of  the 
hotel  toT  the  time  being,  and  as  the  wrongful 
acts  were  committed  by  him  while  he  was  in 
tile  control  ot  the  hotel  and  as  a  means  of 
exercising  such  control,  he  was  acting  for  the 
pn^et<»',  and  the  latter  was  responsible. 
Other  cases  of  like  in^rt  are  Wtdtman  v. 
Railway  Go.,  85  Kan.  150,  U6  Pac.  234  ;  34 
U  a.  A.  CN.  8.)  lO'^,  Ann.  Oas.  1912D,  722; 
Roberts  v.  Klnley,  89  Kan.  885, 132  Paa  1180, 
45  L.  R.  A.  (N.  S.)  938;  Martin  t.  Railway 
Co.,  98  Kan.  681,  146  Pac;  849;  Sipult  v. 
Land  ft  arain  Co.,  91  Kan.  224, 146  Pac  329. 

[2]  In  some  cases  ,  the  line  between  acts 
which  are  within  and  those  which  are  with- 
out Uie  scope  of  employment  is  not  easily 
traced,  but  in  ttils  case  no  difficulty  can 
arise.  It  Is  conceded  that  WUketson  was  act- 
ing within  his  authority  in  the  examination : 
of  the  plaintUE  and  In  the  eftort  to  obtain  a 
confession  from  him.  While  Wilkerson  de- 
nies the  acts  of  cruelty  and  torture  with 
which  he  is  charged,  he  admitted  that  what- 
ever he  had  done  in  making  the  investlgatlcm 
and  In  the  effort  to  obtain  a  confession  was 
done  at  the  Instance  of  the  defendant.  The 
verdict  involves  a  finding  that  Wilkerson  as- 
saulted and  beat  the  plaintiff,  and  did  it  with 
such  force  and  violence  as  to  loosen  his 
teeth  and  to  cause  bruises  and  lameness,  and 
that  he  went  to  the  extent  of  swinging  an 
axe  over  and  against  him  in  order  to  make 
him  confess  the  commission  of  the  crime  of 
murder  of  which  he  was  innocent.  Defend- 
ant says  that  the  detection  of  crime,  In  which 
it  is  engaged,  Is  a  lawful  and  honorable  busi- 
ness, one  that  may  be  carried  on  by  legal 
means,  and  that  It  should  not  be  held  liable 
for  brutal  assaults  and  the  beating  up  of  sus- 
pects with  axes  that  may  have  been  com- 
mitted by  its  agents  while  engaged  in  its 


business.  No  doubt  there  may  be  a  search- 
ing investigation  without  Inhumanity  nor 
any  doubt  that  the  business  may  be  carried 
on  by  legal  and  Sclent  methods,  without 
putting  suspects  on  the  rack  or  extorting 
confessdons  by  the  drastic  and  cruel  means 
that  were  employed  in  this  instance;  yet, 
withal,  the  acts  of  its  agent  appear  to  hnve 
been  done  In  the  course  of  his  employment. 
Authority  was  conferred  on  Wilkerson  to 
secure  a  confession,  and  In  the  execution  of 
this  authority  the  wrongs  complained  of  were 
committed.  The  agent  selected  the  moans  by 
which  the  orders  of  bis  principal  were  to  be 
carried  out  and  the  confession  was  to  be  ob- 
tained, and  the  methods  employed  by  him  In 
this  case  were  therefore  employed  in  the 
course  of  the  business  of  the  principal  and  in 
doing  what  the  agent  was  employed  to  do. 
As  we  have  seen,  a  principal  Is  ordinarily 
responsible  for  the  acts  of  his  agent  done  in 
furtherance  of  his  business,  for  the  manner 
employed  by  the  agent  In  the  execution  of 
his  orders  and  for  the  wrong  of  the  agent  In 
selecting  the  means  by  which  the  authority 
is  to  be  executed. 

There  la  nothing  substantial  In  the  com- 
plaint that  the  court  failed  to  give  the  Jury 
a  correct  statement  of  the  Issues  involved  in 
the  case.  It  is  stated  that  the  court  gave  an 
epitome  of  the  allegations  of  the  petition,  and 
that  some  of  them  set  out  the  arrest  and 
detention  of  the  plaintiff,  and  carried  the  Im- 
plication that  a  recovery  might  be  had  on 
that  ground.  There  was  no  chance  for  a  mis- 
take in  this  respect,  as  it  was  expressly  stat- 
ed that  the  plaintiff  claimed  no  damages  ex- 
cept for  assault  and  battery,  ^e  allega- 
tions referred  to  were  preliminary  to  those 
setting  forth  the  assaults  that  were  com- 
mitted, and  were  no  more  than  a  statemmt 
of  the  circumstances  under  which  these  as- 
saults were  made.  In  view  of  the  positive 
disclaimer  of  damages  for  false  imprlson- 
ment  and  the  foot  that  every  one  connected 
with  the  trial  understood  that  the  only  dam- 
ag»  sought  in  the  case  were  for  assault  and 
battery,  no  prejudice  oonld  have  resulted 
from  the  reference  to  the  arrest.  Besides, 
in  the  instructions  the  court  directly  Informed 
the  Jury  that  the  onfy  damages  plaintiff 
could  recover  were  those  sustained  by  reason 
of  assault  and  batta*y  committed  upon  the 
plalntUf,  If  any  was  committed.  We  think 
the  instructions  taken  together  fairly  pre- 
sented the  case  to  the  Jury,  and  that  there 
Is  no  merit  In  any  of  the  objections  pre- 
sented. 

[3]  It  Is  finally  contended  that  error  was 
committed  by  the  court  In  permitting  counsel 
for  plaintiff  to  read  to  the  jury  a  short  mag- 
azine article  in  condemnation  of  such  practle- 
es  as  Wilkerson  employed  in  the  present  case, 
and  which  are  called  the  administration  of 
the  "third  degree."  The  article  was  read  as 
a  part  of  counsel's  argument,  and  the  mat- 
ter contained  in  it  was  argumentative  and 
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lUustratiTe  In  cliaracter,  and  would  haTO 
been  nnobJectloDable  If  It  bad  been  original 
with  counsel.  Indeed,  stronger  language 
migbt  have  been  used  In  characterizing  and 
condemning  the  means  employed  by  the  agent 
of  the  defendant  than  was  used  In  the  arti- 
cle read,  without  trenching  npon  the  bounds 
of  permissible  argument,  or  of  committing 
prejudicial  error. 

^e  Judgment  Is  affirmed.  All  the  Justices 
ooncarring. 


an  KuL  exi) 

AVERT  et  aL  T.  HOWELL  et  aL  (No.  21058.; 
(Supreme  Court'of  Kansas.   March  9,  1918.) 

(Syllabva  bv  the  CaurtJ 

1.  ACTIon  FOB  CoiuaaSION        QUBBTION  Foa 

Jury. 

There  was  evidence  sufficient  to  compel  the 
submission  of  the  defense  to  the  jury,  and  to 
sustain  the  verdict  and  judgment  for  the  de- 
fendants. 

2.  Findings  op  Fact— Evidence. 

There  was  evidence  which  tended  to  sup- 

Jiort  each  of  the  findings  of  fact  made  by  the 
ury. 

3.  Action  fob  OoioassxoN— Sttffzcienot  of 

Evidence. 

Before  this  action  was  commenced,  the  de- 
fendants gave  a  certaiQ  reason  Cor  refusing  to 
perform  a  contract  for  the  exchange  of  proper- 
ty. In  their  answer  tbey  pleaded  tbat  reason 
with  others.  There  was  evidence  which  tended 
to  prove  the  truth  of  the  reason  Srst  given. 
That  eviijleDce  was  sufficient  to  support  the 
verdict  and  judgment  for  the  defendants. 

4.  Appeal  akd  Ebbob  «»1047(3)  —  Revebs- 

IBLE  ErbOB— WiTHDBAWAI,    OF  COMPETENT 

Evidence. 

A  judgment  will  not  be  reversed  on  account 
of  the  withdrawal  of  competent  evidence,  where 
it  does  not  appear  that  the  complaining  party 
was  injured  by  that  withdrawal. 

5.  Bbokees  «^85{3)  —  Insolvency  of  Pub- 
chaseb— e  vidkn  cb— j  u0qusnt8. 

Evidence  of  judgments  for  the  recovery  of 
money  is  admissible  where  the  insolvency  of 
a  judgment  debtor  is  one  of  the  issues  presented. 

6.  WiTNEBsES  ^=»821— Okoss-Bxamination— 
Impeachment— DiscBETiON  of  Couet. 

Where  a  witness  has  been  called  by  all  the 
parties  to  the  action,  cross-examination  which 
tends  to  impeach  the  witness  is  within  the 
sound,  judicial  discreticm  of  the  trial  court. 

7.  Inbtbuctions. 

There  is  no  substantial  merit  in  the  com- 
plaint concerning  tlie  refusal  of  the  court  to 
give  requested  Instructions,  nor  in  tba  complaint 
concernlDg  tiie  instructions  given. 

Appeal  from  District  Court,  Gray  County. 

Action  by  Gilbert  Avery  and  another 
against  Geo.  Howell  and  another.  Judgment 
for  defendants,  and  plaintiffs  appeal.  Af- 
firmed. 

Judgment  affirmed  on  rehearing  172  Pac. 
995. 

Charles  A.  Baker  and  H.  O.  Trlnkle,  both 
of  Garden  Cits,  for  appellants.  J.  M.  Klrk- 
patriclE,  of  Dodge  City,  and  John  W.  DbtIb, 
of  Oreensbnrg.  tor  ai^llees. 

MARSHALL,  J.  The  plaintiffs  seek  to  re- 
cover a  commission  from  the  defendants  for 
effecting  an  exchange  of  property.  Judg- 


ment was  rendered  in  ftiTOr  of  tke  defend- 
ants, and  the  plaintiffs  ai^eal.  This  ts  tbe 
third  appeal  in  this  action.  Avery  v.  How- 
eU,  91  Kan.  297.  137  Pac.  785;  Avery  v. 
Howell.  96  Kan.  657,'  153  Pac.  532. 

A  brief  statement  of  the  facts  Is  contain- 
ed in  Avery  v.  Howell,  96  Kan.  657,  153  Pac 
632.  The  Judgment  of  the  trial  court  was 
there  reversed  for  the  reason  that  there  was 
evidence  to  show  that  fraud  had  been  prac- 
ticed on  the  defendants,  and  for  the  further 
reason  that  the  trial  court  ignored  the  laene 
made  by  the  pleadings  as  to  the  purchase 
being  ready,,  able,  and  willing  to  exchange 
properties  on  the  agreed  terms.  On  the  trial 
from  which  the  present  appeal  Is  taken, 
the  jury  answered  special  qnestloas  of  fact 
as  follows: 

"(1)  Did  Avery  &  KeesUng  make  any  state- 
ments which  tbey  knew  to  be  false  to  Howell  & 
Ithiuehart,  concerning  the  incumbrance  of 
Hanna's  property  or  the  ownership  themjSl 
Ana.  Yes. 

"(2)  If  you  answer  the  above  qnesticm  1  in 
the  affirmative,  tlten  state  what  statement  they 

knowingly  and  falsely  made.  Ans.  That  Hanna 
was  the  owner  of  all  (underlined  in  the  original) 
of  the  stodc  of  goods  and  other  properties  de- 
scribed in  tiie  contract, 

"(3)  Was  not  the  only  reason  assinied  by 
Howell  &  Rhinehart  for  their  refusal  to  com- 
plete the  deal,  at  the  time  of  their  refusal  to 
complete  the  same,  that  Hanna  was  unable  to 
comply  with  the  written  contract?    Ans.  Xea. 

"(4)  If  you  answer  the  above  question  in  the 
negative,  then  state  what  other  reason  Howell 
&  Rhinehart  did  assign.   No  answer. 

"(5)  Could  Hanna,  if  given  a  reasonable  tame, 
have  raised  sufflclent- funds  to  have  passed  the 
title  subject  to  no  more  than  $6,500?  Ana.  No. 

"(6)  Did  Avery  &  Keealing  fail  to  disclose  to 
Howell  &  Rhinehart  any  knowledge  they  had 
as  to  Hanna's  financial  condition,  before  the 
contract  was  signed?   Ans.  Tea. 

"(7)  If  you  answer  the  above  qaestitm  6  in 
the  affirmative,  then  state  what  knowledge  tbey 
had  that  tbey  failed  to  disclose.  Ans.  Failed 
to  disclose  Hanna's  indebtedness  to  be  more 
than  $6,S00  before  the  contract  was  rined. 

"(8)  Did  Hanna,  to  the  knowledge  (»  plain- 
tiffs, make  any  statement  which  he  knew  to  be 
fulse  and  they  knew  to  be  false  coDceming  the 
incumbrance  on  his  property  of  the  ownership 
thereof?   Ans.  Yes. 

"(9)  If  you  answer  the  above  question  8  in 
the  afBrmative,  then  state  what  statements 
which  he  knew  to  be  false  and  they  knew  to  bo 
false  he  so  made  to  their  knowledge.  Ans. 
That  the  incumbrance  on  the  property  was  not 
more  than  $6,500. 

"(10)  Is  it  not  a  fact  that  after  defendants 
had  refused  to  perform  their  contract  with 
Ilaona  and  before  this  suit  was  brought  tbey 
secured  a  release  of  their  obligations  to  Hanna 
under  the  said  contract  in  consideration  of  the 
sum  of  $150  which  they  paid  to  Hanna's  attor- 
neys for  him?    Ans.  Yes. 

"(11)  Did  Hanna,  when  he  executed  the  con- 
tract, know  that  the  Kock  Island  Implement 
Company  had  recorded  the  contract  which  they 
had  with  him  ?  Ans.  No  evidence  to  show  that 
he  did  know." 

[1]  1.  The  plaintifls  argue  that  there  was 
no  merit  In  the  defense;  that  the  court 
should  have  sustained  the  plaintiffs'  donur- 
rer  to  the  defendants'  ei^dence;  and  tliat 
After  the  evidence  had  been  sabmltted  to 
the  jury,  the  court  should  never  have  allow- 
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ed  the  verdict  to  stand.  This  argument  Is 
directly  opposed  to  the  decision  rendered  by 
this  court  in  96  Kan.  6S7,  153  Pac.  532.  It 
may  be  that  the  evidence  on  the  last  trial 
was  not  the  same  as  on  the  trial  from  which 
the  last  preceding  ai^teal  was  taken,  but  It 
Is  probably  safe  to  assume  that  the  evidence 
was  substantially  the  same.  Based  on  that 
assumption,  the  question  now  presented  has 
been  decided.  Be  that  as  It  may.  there  was 
-evidence  on  the  last  trial  suffldent  to  com- 
pel the  court  to  submit  the  defense  to  the 
Jury. 

[2]  2.  The  plaintifls  urge  that  the  fludlngs 
of  the  Jury,  except  Ondlngs  numbered  3.  10, 
and  11,  were  not  sustained  by  any  evidence 
whatever.  The  voluminous  abstract  and  the 
transcript  of  the  evld«ice  have  been  careful- 
ly rea^,  and  this  court  is  unable  to  agree 
with  the  plaintiffs  In  this  matter.  There 
was  evidence  which  tended  to  support  each 
of  the  findings  made  by  the  Jury.  That  evl- 
doice  cannot  be  hen  ledted  ^thout  making 
this  oplnt<m  exceedingly  long. 
[I]  8.  The  court  Inatmeted  the  Jury: 
"Tliat  where  a  party  gives  a  reasoD  for  his 
condact  and  d«disi(»i  touching  anything  involv- 
ed Id  coDtroversy,  be  cannot,  after  litigation  lias 
begUB,  change  Ma  ground  and  put  his  conduct 
upon  another  different  consideration." 

The  plaintiffs  claim  that  before  the  pres- 
ent action  was  commenced. .  the  defendants 
gave  as  their  reason  for  refusing  to  pay  the 
conunisslon  that  Uanna  was  unable  to  per- 
form his  part  of  the  contract.  The  plaintiffs 
further  <^aim  that  the  defendants  were  per- 
mitted to  change  their  grounds,  or  reasons, 
for  not  performing  the  contract  To  support 
their  contention,  the  plaintiffs  rely  on  the 
answer  made  by  the  Jury  to  the  tblrd  spe- 
cial question.  The  answer  to  the  plaintiffs' 
argument  is  that  even  if  the  defendants  did 
introduce  evidence  to  establish  grounds  other 
than  those  first  given  by  them  for  refusing 
to  perform  the  contract,  there  was  evidence 
to  show  the  truth  of  the  ground  which  the 
plaintiffs  say  was  first  given  by  the  defend- 
ants. The  latter  evidence  was  suffldent  to 
support  the  verdid  and  Jnde^nent  so  far  as 
this  matter  Is  concerned. 

[4]  4.  Soon  after  the  defendants  refused  to 
perform  the  contract  "signed  by  them,  H.  D. 
Hanna  commenced  an  action  In  the  district 
court  of  Finney  county  to  enforce  specific 
p^ormance  of  tbat  contract.  That  action 
was  afterward  dismissed  by  Hanna  on  the 
payment  of  $150  to  him  by  the  defendants. 
The  plaintiffs  introduced  in  evidence  a  certi- 
fied copy  of  the  record  tn  that  adion.  That 
record  was  afterward  withdrawn  from  the 
consideration  of  the  jury.  Complaint  Is 
made  of  the  order  withdrawing  that  record. 
Wherein  this  harmed  the  plaintiffs  does  not. 
appear.  The  tenth  question  answered  by  the 
Jary  finds  that  such  a  settlement  was  made, 
and  there  was  evidence  to  support  that  find- 
ing.   Withdrawing  the  record  of  the  action 


frmn  the  consideration  of  the  Jury  did  not 
prejudice  the  plaintiffs,  even  if  that  record 
was  competent  evidence. 

[I]  S.  Another  matter  of  whldi  ccunplalnt 
Is  made  is  tbat  the  court  erred  in  admitting 
in  evidence  Judgments  that  were  rendered 
against  H.  D.  Hanna  after  the  contrad  be- 
tween him  and  the  defendants  had  been  sign- 
ed. The.  answer  to  this  complaint  is  that 
one  of  the  defenses  pleaded  was  thht  Hanna 
was  insolvent  and  unable  to  carry  out  and 
perform  his  contrad.  Eivldence  of  the  Judg-. 
ments  was  admlsslDle  on  the  question  of 
Hanna'a  solvency. 

[6]  6.  H.  D.  Hanna  was  called  as  a  wit- 
ness by  the  plaintiffs  and  also  by  the  defend- 
ants. He  was  first  called  by  the  plaintiffs, 
afterward  by  the  defendants,  and  then  re- 
called by  the  plaintiffs.  When  Hanna  was 
recalled  by  the  plaintiffs,  the  defendants  were 
permitted  to  ask  questions  impeaching  his 
credibility  as  a  witness.  The  plaintiffs  con- 
tend that  this  was  erroneous.  The  rule  is 
tbat  a  party  cannot  ordinarily  impeach  his 
own  witness.  Johnson  v.  Leggett,  28  Kan. 
591;  State  v.  Sorter,  52  Kan.  531,  34  Pac. 
1036;  State  v.  Keefe,  54  Kan.  197,  38  Pac. 
302.  But,  whether  a  party  may  impeach  his 
own  witness  Is  largely  within  the  sound,  ju- 
dldal  discretion  of  the  trial  court.  St.  I*, 
ft  S.  P.  Ry.  Co.  r.  Weaver,  35  Kan.  412,  11 
Pac.  408,  57  Am.  Rep.  176.  Even  If  the  de- 
fendants were  erroneously  permitted  to  cross- 
examine  Hanna  concerning  matters  that  af- 
fected his  credibility  as  a  witness,  It  does 
not  appear  that  the  cross-examination  did,  In 
any  way,  prejndidally  affed  any  substantial 
right  of  the  plaintiffs.  This  court  Is  pi^ 
eluded  by  sedion  581  of  the  Code  of  Civil 
Procedure  (Gen.  St.  1915,  S  7485),  from  re- 
versing the  Judgment,  l>ecau8e  it  appears  on 
the  whole  record  that  substantial  Justice  has 
been  done. 

[7]  7.  Complaint  Is  made  of  the  refusal  of 
the  court  to  give  an  instruction  requested  by 
the  plaintiff,  and  complaint  is  also  made  of 
an  instruction  given  by  the  court  These  In- 
stroctlons  have  been  examined.  The  com- 
plaints are  without  substantial  merit 

The  Judgment  Is  affirmed.  All  the  Justices 
concnrriDg, 

a02  Kan.  668) 

THOMPSON  V.  MISSOURI,  K.  &  T.  BY.  CO. 
(No.  21S96.) 
(Supreme  Court  of  Kansaa.  March  9, 1918.) 

(Syllabua  bv  the  CovrtJ 

LiifiT&TioN  OF  AoTions  106(2)— SUSPEN- 

.    SION— PBNnENCT  OF  ACTION. 

An  action  for  compensation  for  property  of 
tlie  plaintiff  destroyed  through  the  negligence  of 
tbe  defendant  is  not  brought  upon  tlic  same 
cause  of  action  as  one  to  recover  an  amount 
agreed  to  be  paid  in  compromise  of  a  claim  of 
that  character,  and  the  pendency  of  an  action 
founded  on  such  an  agreement  does  not  suspend 
the  running  of  the  statute  of  limitations  against 
an  action  on  tlie  tort. 
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Appeal  from  District  Court,  Miami  Count;. 

Action  by  Frank  Thompson  against  th'e 
Missouri,  Kansas  &  Texas  Railway  Company. 
Demurrer  to  petition  sustained,  and  plaintiff 
appeals.  Affirmed. 

Lane  ft  Lane,  of  Paola,  for  appellant.  W. 
W.  Brown  and  James  W.  Keld,  both  of  Par- 
sons, and  R.  E.  Coughlin,  of  Paola,  for  ap- 
pellee. . 

MASON,  J.  Frank  Thompson  brought  an 
action  against  the  Missouri,  Kansas  &  Texas 
Railway  Company  to  recover  $1,575  damages 
by  reason  of  a  fire  negligently  set  out  by  the 
defendant  In  the  operation  of  its  road.  The 
petition  was  filed  more  than  two  years  after 
the  Injury  complained  of,  and  a  demurrer  to 
it  was  sustained  on  the  ground  that  the  stat- 
ute of  limitations  had  run.  The  plaintiff  ap> 
peals.  To  avoid  the  bar  of  the  statute  be 
relies  upon  the  provision  of  the  Code,  allow- 
ing an  additional  year  in  wbidi  to  begin  a 
new  action,  where  In  one  brought  in  due  time 
the  plaintiff  iias  failed  otherwise  than  upon 
the  merits.  Code  CIt.  Proc.  f  22  (Goi.  SiaL. 
1916,  S  6812).  He  pleaded  the  bringing  of  a 
prior  action,  and  the  only  question  involved 
Is  wbetber  it  was  of  such  a  character  as  to 
extfflid  the  time  within  whidbi  to  bring  the 
present  proceeding.  To  have  that  effect  it 
must  have  been  brought  upon  the  same  cause 
of  actlw.  26  Gyc  1315;  19  A.  ft  E.  Encyc 
of  Law,  266.  The  present  case,  as  already  in- 
dicated, Is  hroui^t  to  recover  compensation 
for  the  loss  of  proper^  destn^ed  through  the 
n^ligence  of  the  defendant  The  petition 
In  the  earlier  case  alleged  that  the  plaintiff's 
property  was  destroyed  by  a  flte  negligently 
set  out  by  the  defendant,  to  his  damage  In 
the  sum  of  $2,000,  but  these  allegations  were 
preliminary  to  the  further  statement  that 
the  plaintiff's  claim  arlsli^  therefrom  was 
compromised,  the  defendant  agre^ng  to  pay, 
and  the  plaintiff  to  accept,  $1393.50  in  full 
settlement  thereof.  A  paymmt  of  half  this 
amount  was  allied,  and  the  action  was 
brou^t  to  recover  the  remainder.  We  agree 
with  ttie  trial  court  In  its  conclusion  that  the 
two  cases  were  not  brot^t  upim  the  same 
cause  of  action.  The  earlier  one  was  found- 
ed upoa  a  contract;  the  later  upon  tort  In 
the  first  action  the  plaintiff  in  order  to  re- 
cover was  not  obliged  to  prove  the  negli- 
gent conduct  of  the  defendant,  or  the  value 
of  the  property  destroyed  and  the  complete 
disproof  of  his  allegations  In  regard  to  these 
matters  would  have  availed  the  defendant 
nothing.  The  existence  of  a  controvemy,  ir- 
respective of  the  merits,  so  that  there  was  no 
bad  iaith,  was  a  sufficient  basis  f<w  the 
agreement  to  pay.  Shellb^  v.  HcMahon,  98 
Kan.  46. 157  Pac.  268.  If  the  plaintiff  had  re- 
covered a  Judgment,  It  would  not  have  been 
because  of  the  defendant's  n^llgenra,  but 
because  of  its  promise.  True,  facts  were  set 
out  in  the  petition  which  might  perhaps  have 


been  sufficient,  by  a  very  liberal  construc- 
tion, to  constitute  a  cause  of  action  In  tort, 
if  they  had  been  relied  upon  for  that  purpose; 
but  the  other  allegations,  coupled  with  the 
prayer,  showed  affirmatively  that  the  plain- 
tiff was  not  relying  upon  these  facts  as  his 
ground  of  recovery;  he  was  not  suing  upon 
them;  their  statement  was  incidental  to  his 
statement  of  a  cause  of  action  upon  the  con- 
tract. The  language  of  an  early  case  Is  per- 
tinent to  the  situation : 

"But  could  a  party  thus  keep  alive  one  cause 
of  action  by  instituting  a  different  one,  nnd 
when  witnesses  are  gone,  and  facts  are  forgot- 
ten, dismiss  one  and  then  bring  another?  Such 
at  lenst  is  not  tbe  policy  of  the  law."  Hiatt  v. 
Aul(],  11  Kan.  176,  183. 

Tbe  judgment  is  affirmed.  All  tbe  Justic- 
es concurring. 

'  dtt  Xan.  89&> 

STATE  v.  PERELLO  et  al.  (No.  21669.)* 
(Supreme  Court  of  Kansas.    March  0,  1918.) 

/KirUafiu*  b»  the  Oourt.) 

1.  Intoxicating  Liquobs  ^=»222—  Unlaw- 
ful Possession  —  Infobmation— Nboativb 
avebuents. 

In  an  information  charging  the  violation  of 
section  1  of  the  "Bone-Dry  Law"  (Laws  1917, 
c.  215)  making  it  unlawful  "for  any  person  to 
keep  or  have  in  his  possession  any  intoxicating 
liquors  *  •  *  or  to  give  away  or  famish  In- 
toxicating liquors  to  another,  except  druggists 
or  registered  pharmacists  as  hereinafter  provid- 
ed," it  is  not  necessary  to  allege  that  the  defend- 
ant was  not  a  druggist  or  registered  pharma- 
cist 

2.  IlfOIonCBRT  AND  InVOBUATION  ^»111(3)— 

Dbscbiption  or  Offbnsb— Nboativb  Avbb- 

HENT8. 

A  negative  averment  of  tbe  matter  of  an  ex- 
ception or  proviso  io  a  penal  statute  is  not  nec- 
essary in  an  infoTmation,  unless  such  matter  en- 
ters into  and  becomes  a  material  part  of  the 
deso^ptifHi  of  the  offense. 

West,  dissenting. 

Appeal  from   District  Court,  Cherokee 

County. 

Lawrence  Perello  and  others  were  convicted 
of  having  possession  ot  beer  ctmtrair  to  the 
statute,  and  Perello  appeals.  Affirmed. 

A.  L.  Majors,  ot  Columbus,  for  appellant. 
S.  M.  Brewster,  Atty.  Gen.,  Voa  H.  Elleman, 
of  Columbus,  and  L.  M.  Beder,  ct  Oaleoa, 
for  tbe  State. 

PORTER,  J.  [1]  An  Information  was  filed 
against  Lawrence  Perello  and  Louie  Sofflettl, 
charging  them  with  having  In  their  posses- 
sion three  sacks  of  bottled  beer,  contrary  to 
tbe  statute.  They  were  tr^ed  and  convicted. 
Perello  appeals  from  the  Judgment,  and  bis 
sole  contention  is  that  the  information  does 
not  state  a  public  offense  because  It  fails  to 
negative  thie  provisions  of  the  latter  portion 
of  section  1  of  what  Is  known  as  the  "Bone- 
Dry  Law"  (Laws  of  1017,  c.  215).  Section  1 
reads: 

"It  shall  be  unlawful  for  any  person  to  keep 
or  have  in  his  possession,  for  personal  nse  of 
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otberwise,  any  IntoxicatiiiK  IbiuoTB,  or  permit 
another  to  have  or  keep  or  ase  iotozicating  liq- 
uors on  any  premises  owned  or  controlled  by 
him,  or  to  give  away  or  furnish  intoxicating 
liquora  to  another,  except  drugffists  or  registered 
pharmooiata  aa  hereinafter  provided.  Any  per- 
son violating  the  proTistons  of  this  act,"  etc. 

We  have  Italicized  that  portion  wlilcb  It  Is 
contended  the  information  sbonld  have  nega- 
tived. The  appellant  relies  upon  the  cases 
of  State  of  Kansas  v.  Thompson,  2  Kan.  432 ; 
Kansas  City  v.  Oamier,  57  Kan.  412,  46 
Paa  707 ;  State  of  Kansas  Tbnrman,  65 
Kan.  90,  68  Pac.  1061;  State  of  Kansas  v. 
Buls.  83  Kan.  273,  Ul  Pac.  1^. 

In  passing  upon  the  question  In  the  early 
case  of  State  t.  Thompson,  supra,  which  the 
later  cases  follow,  the  court  quoted  with 
approval  the  following  .from  Archbold's  Crim- 
inal Practice  and  Pleading :        •  ' 

"If  there  be  any  exception  contained  in  the 
same  clause  of  the  act  which  creates  the  offense, 
the  indictment  must  show  negatively  that  the 
defendant  or  the  subject  of  the  indictment  does 
not  arise  within  the  exception.  If,  however,  the 
exception  or  proviso  be  in  a  subsequent  clause 
or  statute,  or  although  in  the  same  section,  ^et 
if  it  be  not  incorporated  with  the  enacting 
clause  by  any  words  of  reference,  It  is  in  that 
case  matter  of  defense  for  the  other  party,  and 
need  not  be  negatived  in  the  pleading."  Page 
US. 

The  appellee  Insists  that  the  exception  in 
the  statute  Is  purely  a  matter  of  defense,  be- 
cause It  is  not  Incorporated  within  the  enact- 
ing clause  by  any  words  of  reference,  and 
therefore  forms  no  part  of  the  clause  which 
defines  or  describes  the  offense. 

Among  the  modern  authorities  dted  by  the 
aiH>eUee  the  statute  considered  In  the  case  of 
Smythe  v.  State,  2  OkL  Or.  286,  101  Pac,  611, 
139  Am.  St.  Rep.  918,  Is  most  nearly  like 
that  under  which  the  appellant  In  this  case 
was  convicted.  The  Oklahoma  statute  reads: 

"Section  1.  It  shall  be  unlawful  for  any  per- 
son, individual  or  corporate,  to  manufacture, 
sell,  barter,  give  away  or  otherwise  furnish, 
except  a*  in  thia  aet  provided,  any  apirituoua, 
vinous,  fermented  or  mttlt  liquors."  Laws  1907- 
08,  c.  69,  art  3. 

It  was  held  not  necessary  to  negative  the 
exception,  for  the  reason  that: 

"A  negative  averment  to  the  matter  of  an  ex- 
ception or  proviso  in  a  penal  statute  is  not  req- 
uisite ia  an  information,  unless  the  matter  of 
sodi  exception  or  proviso  enters  into,  and  be- 
comes a  material  part  of,  the  description  of  the 
offense."   SyL  2. 

The  statute  we  are  considering  deQnes  the 
offense,  and  In  the  same  clause  uses  the  lan- 
gnt^e,  "except  druggists  or  roistered  phar- 
macists as  herelnaftor  provided."  Section  5 
ot  the  act  enomerates  the  particular  condi- 
tions under  which  liquor  may  be  delivered  to 
certain  persons  engaged  In  the  wholesale 
drug  business  and  to  registered  pharmacists 
actnally  and  in  good  faith  engaged  In  the 
retail  drug  business ;  these  exceptions  being 
coupled  with  elaborate  provisions  designed  to 
Vteyent  evasions  of  the  law.  The  language 
in  section  1,  "except  druggists  or  registered 
pbarmadsta  as  hereinafter  provided,"  does 
not  set  forth,  nor  does  It  purport  to  stat^ 


except  in  most  general  terms,  the  nature  of 
the  excqitions  in  taror  of  dnufslsts  and 
Istered  iduirmacists.  It  Is  a  mere  paren- 
thetical repression,  thrown  in  to  show  that 
In  another  part  of  the  act  provisions  will  be 
found  whldb  except  certain  classes  of  per- 
sons from  the  operatim  of  Oie  statute.  As 
held  in  the  Oklahoma  case  Just  cited,  we 
think  the  rule  contended  for  by  the  appellant 
should  never  apply  where  the  matter  of  sudi 
exception  or  proviso  does  not  enter  Into  and 
become  a  material  part  of  the  description  of 
the  offense.  Although  there  Is  a  general  ref- 
erence In  section  1  to  an  exception  In  fovor 
of  druggists  and  registered  pharmacists,  all 
druggists  and  all  registered  pharmacists  are 
not  excepted ;  and  It  Is  necessary  to  examine 
the  conditions  "hwelnafter  provided"  In  or- 
der to  ascertain  what  druggists  and  what 
registered  pharmacists  are  within  the  excep- 
tion. 

[2]  Again  the  rule  contended  for  If  it  ever 
had  any  substantial  ground  to  rest  upon  has 
become  obsolete  by  the  changed  conditions 
In  criminal  procedure.  Without  taking  time 
to  state  the  history  of  Its  inception.  It  is 
enough  to  say  that  It  is  a  relic  of  a  period 
under  the  old  common  law  when  there  were 
so  many  restrictions  upon  the  rights  of  an 
accused  person  that  the  courts  found  It  nec^ 
essary  in  construing  Indictments  to  reach 
out  and  seize  npon  slight  technicalities  In 
order  to  prevent  grave  miscarriages  of  jus- 
tice. It  recalls  the  period  when  a  person 
charged  with  crime  was  denied  the  benefit 
of  counsel  and  was  not  permitted  to  be  sworn 
as  a  witness  In  his  own  behalf.  The  court 
would  be  making  nse  of  an  archaism  if  it 
attempted  to  apply  such  a  technical  rule  of 
criminal  pleading  to  a  procedure  like  ours, 
which  admonishes  us  to  give  judgment  with- 
out regard  to  technical  errors  or  defects  or 
to  exceptions  which  do  not  affect  the  sub- 
stantial rights  of  the  parties  (Grim.  Code,  g 
293.  (Gen.  St  1915,  S  8215]),  and  which  de- 
clares that  no  indictment  or  Information  may 
be  quashed  or  set  aside  for  any  "defect  or 
imperfection  which  does  not  tend  to  the  prej- 
udice of  the  substantial  rl^ts  of  the  defend- 
ant upon  the  merits"  (Crim.  Code,  |  110 
[Gen.  St.  1915,  S  8024]). 

It  is  Impossible  to  conceive  how  the  rights 
of  the  appellant  could  have  been  prejudiced 
by  the  foilure  of  the  Indictment  to  negative 
these  exceptions,  even  If  we  were  to  say  that 
the  otfense  was  not  clearly  defined  In  the 
clause  until  the  end  of  the  sentence  containing 
the  exception.  If,  when  appellant  was  found 
In  possession  of  the  three  sacks  of  bottled 
beer,  he  had  been  in  fact  a  registered  phar- 
macist or  a  wholesale  dru^lst  as  provided  In 
section  5,  or  any  kind  of  a  drn^lst  or  reg- 
istered pharmacist  within  the  language  of 
the  exceptions  as  referred  to  In  section  1,  it 
would  have  been  very  easy  for  him  to  have 
shown  that  fact  at  the  trial,  or  at  least  to 
have  challenged  the  attention  of  this  court  to 
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the  fact  If  the  rule  of  pleading  be  relies 
upon  were  held  to  be  In  force  and  effect,  and 
the  language  of  the  statute  were  held  to  fall 
within  the  rule,  a  reversal  of  the  Judgment 
and  a  new  trial  could  not  benefit  the  appel- 
lant If  under  an  amended  Information  be 
should  not  be  able  to  bring  himself  within 
the  exception. 
The  judgment  Is  afllrmed. 

JOHNSTON,  C.  J.,  and  BUROH,  BIASON, 
KARSHALL,  and  DAWSON,  JJ.,  concurring. 

WEST,  J.  (dlssentlDg).  To  one  who  has 
devoted  ten  years  of  his  life  drawing  indict- 
ments and  informations  and  prosecuting 
those  charged  thereunder,  it  seems  needless 
at  this  late  date  to  change  the  rule  of  crim- 
inal pleading  heretofore  understood  by  even 
the  veriest  tyro  in  the  law  and  continuously 
recognized  by  this  court  from  the  second  to 
the  ninety-ninth  Kansas  report  State  of 
Kansas  v.  Thompson,  2  Kan.  432;  Kansas 
City  T.  Gamier,  67  Kan.  .  412,  46  Plac.  707; 
State  of  Kansas  v.  Thurman,  6G  Kan.  90,  OS 
Pac.  1081 ;  State  of  Kansas  v.  Buls,  83  Kan. 
273,  111  Pac.  189;  State  v.  Creamery  Co.. 
83  Kan.  389,  Ul  Pac.  474,  L.  K.  A.  1915D, 
515;  King  V.  Wilson,  95  Kan.  390,  393,  148 
Pac.  752;  Kansas  City  v.  Jordan,  99  Kan. 
814,  163  Pac.  188.  The  Legislature  In  pre- 
scribing the  (^ense  simply  made  it  unlawful 
for  any  one  except  a  druggist  or  registered 
I^rmadst  to  do  tbe  thing  prohibited,  and 
this  is  not  only  all  In  one  section  but  all  in 
one  b-entenc& 

(108  Kao.  646) 

BVERITT  v.  HASKINS  et  al.  (No.  2U40.) 
(Supreme  Court  of  Kansas.    March  9,  1918.) 

(Byllabaa  by  the  Court.) 

Wills  «=»674— Spindthbift  Trust. 

To  create  a  spendthrift  trust,  a  will  need 
not  expressly  declare  that  the  interest  of  the 
cestui  que  truat  shall  be  beynnd  the  reach  of  his 
creditors.  It  is  sufficient  if  that  intention  can 
be  clearly  ascertained  from  tbe  whole  will.  In 
the  present  case,  it  ifl  held  that  the  will  created 
such  a  trust,  and  that  the  trust  property  cannot 
be  reached  by  creditors  of  tbe  cestui  que  trust. 

Appeal  from  District  Court,  Cloud  County. 

Proceeding  In  aid  of  execution  by  A  B. 
Everitt  against  William  Henry  Haskins  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants appeal.  Reversed,  and  Judgment  ren- 
dered for  defendants. 

Kennett  ft  Hunter,  of  Concordia,  for  ap- 
pellants. Palslfer  ft  Huot,  of  OmtHrdia,  for 

ax^Uee. 

MARSHALL,  J.  The  defendants  appeal 
from  an  order  made  in  a  proceeding  in  aid.  of 

execution. 

The  will  of  William  H.  Haskins  was  pro- 
bated on  February  19,  1908.  It  provided  for 
the  payment  of  the  debts  of  tlie  testator,  and , 


among  others,'  contained  fbe  fidlowlng  addi- 
tional provisions: 

"Second.  I  give,  devise  and  bequeath  all  of  the 
balance  of  my  property,  both  real  and  personal, 
after  the  payment  of  my  debts,  to  my  wife 
Lydia  Haskins,  if  she  survives  me,  for  her  use 
and  benefit  during  her  life,  with  full  power  to 
use  and  dispose  thereof,  as  she  may  see  fit,  for 
her  own  comfort  and  pleasure,  and  not  to  ac- 
count to  any  one  for  sacb  use,  nor  be  ia  any 
wise  restricted  In  the  use  thereof,  wheUier  of 
income,  increase  or  the  property  itself. 

"Third.  Any  of  my  property  Uiat  may  remain 
after  the  death  of  hotn  myself  and  my  wife  not 
expended,  used  or  disposed  of  1  hereby  give, 
devise  and  bequeath  to  my  three  children,  Emma  . 
M.  Oleaflon,  William  Henrr  Haskins  and  Lida 
Nelson,  share  and  share  alike.  Should  any  of 
my  children  die  before  either  myself  or  wife, 
then  such  share,  as  he  or  she  would  have  receiv- 
ed, as  herein  provided,  sball  go  to  their  descend- 
ants if  any,  and  if  they  leave  no  descendants 
then  to  surviving  of  my  children,  in  eqnal 
shares.  The  share  of  my  son  William  Henry, 
as  provided  herein,  shall  not  be  given  into  bis 
control,  but  shall  be  put  Into  the  hands  of  my 
executor,  Wm.  M.  Peck,  as  trustee  for  my  said 
son.  Said  trustee  shall  Invest  and  manage  the 
same,  as  to  him  seems  best,  and  pay  to  my  said 
son  the  sum  of  three  hundred  dollars  ($300.00) 
per  annum,  in  semi-annual  Instollmenta  of  $150 
each,  but  such  amount  may  be  increased  to 
whatever  may  be  considered  necessary,  by  the 
trustee,  by  any  change  in  condition  of  said  Wil- 
liam Henry,  to  an  amount  sufficient  for  his  com- 
fort. Such  amount  to  be  paid  by  the  executor, 
or  trustee,  out  of  any  money  ^ns  coming  to 
him,  whether  income,  increase,  or  the  corj^us 
of  the  estate  so  given;  it  being  my  intentmn 
that  he  shall  have,  as  above  provided,  tbe  said 
sum  of  three  hundred  dollars,  or  more  if  neces- 
sary, per  year,  so  long  as  there  shall  remain  any 
property  herein  given  him  from  which  to  pslT 
it.  Should  there  be  any  of  tbe  estate  herein 
given  to  my  son  William  Henry  remaining  at 
his  death,  it  shall  be  paid  over  and  conveyed  by 
tbe  trustee  to  the  heirs  of  said  William  Henry. 
It  is  my  will  and  I  hereby  direct,  that  in  no 
event  shall  any  of  my  estate  ever  be  given  to 
the  husbands,  either  present  or  future,  of  my 
daufthters,  but  shall  be  kept  free  from  such  hua- 
bands,  during  the  life  of  my  said  daughtera,  and, 
if  any  remains  of  their  respective  shares  at  their 
death,  it  shall  go  to  their  heirs,  other  than  their 
husbands.  It  being  my  will  and  intention  that 
my  said  daughters,  after  they  receive  their 
share,  shall  be  unrestricted  ia  the  use,  or  dia- 
position  thereof,  in  any  other  way  than,  as  here- 
in provided,  that  it  shall  in  no  event  go  to  their 
husbands. 

"Fourth.  It  is  my  will,  and  I  hereby  appoint 
as  the  executor  of  this,  my  last  will  and  testa- 
ment, Wm.  M.  Peck,  and,  aa  trustee  for  the 
share  of  my  son  William  Henry,  when  the  same 
shall  come  to  him.   •   ♦  • 

"Fifth.  I  hereby  vest  the  legal  title  of  and  «o 
an  real  estate,  that  I  may  own,  in  my  wife,  so 
long  as  she  may  live,  ana  hereby  give  her  full 
power  to  transfer,  convey  and  dispose  of  the 
same,  and  execute  any  and  all  deeds  of  conTey- 
ance  thereof  that  may  be  neeearary  or  eonven* 
lent. 

"After  the  death  of  my  wife,  such  power  is 
hereby  vested  in  my  executor  and  trustee  to  sell 
transfer  and  convey  any  and  all  property,  at  any 
time  in  the  ezecation  of  the  trust  herein  im- 
posed." 

On  S^itemher  20. 1914,  the  plaintiff  obtain- 
ed a  judgment  for  $1,123.61  in  the  di^;rict 
court  of  Cloud  county  against  tbe  defendants 
William  Henry  Haskins  and  Mary  B.  Hask- 
ins.   On  November  7,  1914,  execution  -was 
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Issued  on  the  Judgment,  but  no  ^oper^  was 
found  cm  which  the  execution  could  be  levied. 
On  Dec«nber  24, 1914,  an  affidavit,  under  sec- 
tion S24  of  the  Code  of  CM.vll  Procedure,  was 
filed  with  the  probate  Judge  of  Cloud  county, 
alleglnjf  that  the  [^alntlff  bad  reason  to  be- 
lieve and  did  believe  that  Wm.  M.  Peck  had 
property  of  William  Henry  Uasklna,  and  was 
indebted  to  hira,  which  property  was  not  ex- 
empt from  being  taken  on  execution  to  satisfy 
the  Judgment  heretofore  rendered.  The  de- 
fendant ^Vm.  M.  Pe«A  appeared  and  was  ex- 
amined. The  probate  Judge  ordered  Wm.  M. 
Peck,  as  trustee,  to  pay  $300  per  annum,  in 
semiannual  payments,  to  the  clerk  of  the  dis- 
trict court,  to  be  applied  on  the  Judgment, 
interest,  and  costs,  and,  until  the  -Judgment, 
Interest,  and  co^  are  paid  In  full,  to  pay 
each  additional  sums  to  the  clerk  of  the  dis- 
trict court  as  the  trustee  might  otherwise 
see  fit  to  pay  to  defendant  William  Henry 
Hasklns.  The  probate  Judge  further  ordered 
the  trustee,  until  the  Judgment,  Interest,  and 
costs  are  fully  paid,  to  make  no  transfer  or 
disposition,  other  than  as  above  directed,  of 
aoy  of  the  property  In  his  hands  as  such  trus- 
tee, and  to  pay  no  money  and  to  turn  over  no 
property  to  William  Henry  Hasklns. 

Prom  the  order  of  the  probate  judge,  the 
defendants  appealed  to  the  district  court. 
That  court  sustained  and  conflrmed  the  rul- 
ings end  orders  made  by  the  probate  Judge. 
From  the  order  made  by  the  district  court, 
the  defendants  appealed  to  this  court  They 
argue  that  the  will  created  a  spendthrift 
trust,  and  that  the  funds  In  the  hands  of  the 
trustee  cannot  be  reached  by  the  creditors  of 
William  Henry  Hasklns.  Cases  involving  the 
law  of  spendthrift  trust  have  been  before  this 
court  on  two  occasions.  The  first  time  In 
Sherman  v.  Havens,  94  Kan.  654,  146  Pac. 
1030,  Ann.  CSas.  1017B,  394,  and  the  last  time 
In  Ptod  V.  Harrison,  96  Kan.  542,  152  Pac. 
655,  L.  R.  A.  1916B,  12ftl.  The  decision  in 
the  latter  case  will  not  assist  ipe  court  in  the 
case  that  is  now  presented,  for  the  reason 
that  In  the  Pond  Case  the  will  expressly  stat- 
ed that  the  fund  therein  beQueattaed  should 
not  be  subject  to  the  payment  of  the  debts  of 
the  spendthrift,  on  execution,  attachment,  or 
otherwlae.  The  present  case  must  be  deter- 
mined according  to  the  rules  announced  In 
Sherman  v.  Havens,  04  Kan.  6M.  146  Pac. 
1(180,  Ann.  Gas.  1917B,  394.  In  that  case  this 
wart  said: 

*'Tbe  rale  adopted  by  the  majority  of  the 
American  courts  is  that  'it  is  lawful  tor  a  tes- 
tator or  gr8Dtor  to  create  a  trust  estate  for 
the  life  of  the  cestui  que  trust,  with  the  provi- 
sion that  the  latter  shall  receive  and  enjoy  the 
avails  at  times  and  in  amounts  either  fixed  by 
the  Instrument  or  left  to  the  discretion  of  the 
trustee,  and  that  such  avails  shall  oot  be  sub- 
ject to  alienatioa  by  the  beneficiary  nor  liable  ' 
for  his  debts.'  26  A.  &  B.  EncycL  of  L.  139," 
94  Kan.  607,  146  Pac.  1081  (Ann.  Cas.  1917B, 
394). 

"The  question  Is  a  new  one  in  this  state. 
There  is  no  statute  or  decision  upon  the  subject, 
but  we  see  no  reason  why  the  rule  adopted  by 
the  majority  of  the  courts  of  this  country  should 
not  apply  here/*  94  Ken.  659,  1^  Pac.  1032 
(Ann.  Cu.  1917B.  894)  ' 


'^t  accords  not  only  with  the  weight  of  an- 
thority  in  this  county  and  with  sound  reason- 
ing, bnt  also  with  the  general  policy  which  the 
state  has  always  malutained  respecting  ttu 

Tights  of  creditors  and  debtors  aa  shown  in  the 
liberal  provisions  of  our  exemption  laws."  94 
Kan.  669,  146  Pac  1032  (Ann.  Cas.  1917B. 

S94). 

"There  Is  some  conflict  in  the  authorities  as 
to  what  is  essential  to  the  creation  of  a  spend- 
thrift trust.  It  seems  to  be  clearly  established, 
however,  that  the  intent  Deed  not  be  stated  in 
express  terms."  94  Kan.  660,  14Q  Pac  1032 
(Ann.  Cas.  1917B,  394). 

"It  is  not  necessary  that  an  instrument  creat- 
ing a  spendthrift  trust  should  contain  an  ex- 
press declaration  that  the  interest  of  the  cestui 
que  trust  In  the  trust  estate  shall  be  beyond  the 
reach  of  his  creditors,  providing  such  appears 
to  be  the  clear  intention  of  the  testator  or  do- 
nor as  gathered  from  all  parts  of  the  instrument 
construed  together  in  the  light  of  the  circum- 
stances. The  court  will  look  to  the  intention 
disclosed  by  the  whole  Instrument,  rather  than 
to  the  languue  employed  in  auy  particular 
clause  of  it."  26  Am.  &  Eng.  Ency.  oi  Law  (2d 
Ed.)  141,  142. 

See,  also,  notes  found  in  8  Ann.  Cas.  1010 ; 
18  Ann.  Cas.  405;  Ann.  Gas.  19178,  400; 
24  Am.  St.  Rep.  686. 

In  Leary  v.  Kerber,  205  HI.  433.  09  N. 
B.  662,  a  will  containing  proTisl^ms  very 
closely  paralld  to  the  we  now  under  con- 
sideration was  held  to  oreate  a  spendthrift 
trost 

The  wUl  of  William  H.  Hasklns  expressly 
provides  that  none  of  the  property  shall  be 
given  Into  the  control  of  WUllam  Henry  Has- 
klns, bat.  Instead  thereof,  that  control  la 
given  to  the  trustee,  who  shall  invest  It  and 
manage  It  as  to  him  seems  best  Any  pay- 
ments over  $300  per  annum  is  within  the  dis- 
cretion of  the  trustee.  The  wife  of  the  tes-. 
tator,  during  her  life,  had  absolute  power  of 
disposition  over  the  entire  estate,  and  after 
her  death  that  power  was  given  to  the  trus- 
tee. The  trustee's  control,  discretion,  and 
power  of  disposition  cannot  be  regulated  or 
directed  at  the  suit  of  creditors.  The  exer^ 
else  of  snch  authority  by  the  courts  would 
be  in  contravention  of  the  terms  of  the  will. 
Why  did  Uie  testator  put  these  provisions  In 
his  will?  The  answer  is  that  he  Intended 
that  William  Henry  Hasklns  should  not  ex- 
ercise any  discretion  concerning,  or  any  con- 
trol or  power  of  disposition  over,  the  prop- 
erty that  was  placed  in  the  hands  of  the  trns- 
tee. 

William  Henry  Hasklns  cannot  control  or 
dispose  of  the  semiannual  payments  before 
they  have  l>een  paid  to  him.  The  will  di- 
rects that  the  payments  shall  be  made  to 
blm.  If  he  can  assign  or  transfer  his  right 
to  the  payments  t>efore  they  are  made,  or 
before  they  are  due,  he  can  entirely  defeat 
the  will  so  far  as  provision  therein  made 
for  his  benefit  is  concerned.  If  he  can  as- 
sign the  payments  and  give  to  his  assignee 
the  right  to  collect  them,  he  can  assign  all 
the  payments  that  will  ever  be  made  to  him, 
and  be  can  transfer  to  his  assignee  all  the 
benefits  that  are  given  to  Hasklns  under  the 
wUl.  That  would  be  In  outraventlon  of  the 
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terms  of  tbe  will.  If  Hasikliui  cannot  assign 
the  payments,  his  creditors  Cannot,  by  any 
legal  proceeding,  appropriate  them  to  the 
paym^it  of  the  debts  of  Ha  skins.  It  foK 
lows  that  the  will  created  a  Qiendthrlft  trust 
to  which  creditors  of  WlUlam  Renr?  Hasklns 
cannot  look  for  the  payment  of  any  debts 
contracted  by  falm^. 

The  Judgment  Is  reversed,  and  judgment  Is 
rendered  In  favor  of  the  defendants.  AH  the 
Justices  concurring, 

(102  Kan.  B7S)  ' 

STATU  ex  rel.  WILSON,  Co.  Atty.,  v.  BIS- 
MARCK   DRAINAGE    DIST.    NO.  1, 

DOUGLAS  COUNTY.   (No.  21339.) 
(Supreme  Court  of  Kansas.  March  9, 1918.) 

(Bj/Uabua  by  the  Court.)  ■ 

Officebs  ^=>49— Statdtes  '®=»64(5)— Teem— 
Pabtial  iNVAunnr— Eftect. 
Tbe  provision  io  chapter  108  of  tbe  Lavra 
of  1911  fixing  tbe  tenure  of  office  of  tbe  euper- 
visors  of  a  drainage  district  at  five  years  is 
violative  of  section  2  of  article  15  of  tbe  Con- 
stitutioQ:  but  as  the  term  of  office  named  in 
the  act  is  void,  tbe  tenure  is  not  in  fact  fixed, 
and  the  office  is  faeld  subject  to  the  appoioting 
power,  and  therefore  tbe  invalid  part  does  not 
render  tbe  whole  act  void. 

Original  quo  warranto  by  the  State  of  Kan- 
sas on  the  relation  of  J.  B.  Wilson,  as  Coun- 
ty Attorney,  etc.,  against  the  Bismarck 
Drainage  District  No.  1  of  Douglas  County. 
Judgment  for  defendant 

MIna  P.  Dlas.  L.  H.  Menger,  B..  &  Melvln, 
Chas.  M.  Gllmore,  RUlng  &  Riling,  J.  B.  Wil- 
son, and  S.  p.  Bishop,  all  of  Lawrence,  for 
plaintiff.  Thomas  Harley,  of  Lawrence,  for 
'  defendant 

■  JOHNSTON,  a  J.  This  Is  an  action  of 
quo  warranto  In  which  the  plaintiff  Is  chal- 
lenging the  existence  of  the  Bismarck  drain- 
age district,  which  was  Incorporated  under 
the  provisions  of  chapter  168  of  the  I^ws  of 
1911.  The  organization  of  tbe  district  was 
effected  on  June  15,  1916,  and  at  an  election 
held  on  July  6,  1916,  five  supervisors  of  the 
district  were  chosen  who  as  the  statute-pro- 
vides, determined  by  lot  that  their  respective 
terms  of  office  should  be  for  on©,  two,  three, 
four,  and  five  years,  and  until  their  succes- 
sors were  elected  and  quallQed.  It  is  pro- 
vided that  after  the  first  election  those  cho- 
sen for  supervisor  shall  hold  their  offices  for 
a  term  of  five  years.  Laws  1911,  c.  168,  S  6. 
The  validity  of  the  act  is  assailed  on  the 
ground  that  It  violates  section  2  of  article  15 
of  the  state  Constitution,  which,  among  other 
things  provides  that: 

"The  Legislature  shall  not  create  any  office 
tbe  tenure  of  which  shall  be  longer  than  four 
years." 

Tbe  drainage  districts  provided  for  in  the 
act  are  municipal  corporations,  and  their 
officers  are  vested  with'  many  Important 
functions,  including  the  condemnatlcHi  of  prl- , 


vate  property  for  a  public  purpose  and  the 
levy  of  taxes  on  the  property  within  the  dis- 
trict The  offices  of  the  district  were  cer- 
tainly created  by  the  Legislature,  and  nec- 
essarily fall  within  the  constitutional  lim- 
itation which  prohibits  the  fixing  of  the  ten- 
ure of  the  office  for  longer  terms  than  four 
years.  That  provision  must  therefore  be 
treated  as  a  nullity.  The  Invalidity  of  the 
provision,  however,  does  not  impair  the  con- 
stitutionality of  the  whole  act,  as  the  provi- 
sion being  a  nullity,  the  act  stands  as  if  it 
had  created  the  offices  and  prescribed  their 
duties  without  fixing  the  length  of  their 
terms.  This  question  was  before  the  court  in 
Lewis  V.  Lewelling,  53  Kan.  201,  36  Pac.  351, 
23  L.  R.  A.  510,  where  It  was  held  that; 

"Where  tbe  statute  fixes  a  term  of  office  at 
such  a  leDf^th  of  time  that  it  ia  uDConstitutioDal. 
tbe  tenure  thereof  is  not  declared  by  law,  and 
tbe  office  is  held  only  during  the  pleasure  of  the 
appointing  power."    Syl.  par.  4. 

The  same  rule  was  applied  In  Wulf  v.  Kan- 
sas City,  77  Kan.  358,  94  Pac.  207.  Under 
this  holding  no  doubt  can  arise  as  to  the 
validity  of  the  acts  of  the  officers  done  since 
their  election  because  of  the  unconstltutitmal 
tenure,  and  besides,  it  appears  that  four  of 
them  were  chosen  for  terms  not  exceeding 
the  constltuttooal  lImltatl<HL 

The  judgment  must  therefore  go  in  favor 
of  the  defendant  All  the  Justices  con- 
curring. 

^'^""^  002  Kan.  6&3I 

SCOTT  V.  KANSAS  STATE  FAIR  ASS'N 

et  al.   (No.  21379.) 
(Supreme  Court  of  Kansas.    March  9,  1918.) 

fSvUaius  hv  the  Court.) 
1.  Negugsncb  *=sl36{29)— Pebsonal  Injvrt 

—  CONTEIBDTORT  NeOLIGKNCK  —  INFANT  — 

Question  foe  Juet. 
Whether  the  plaintiff,  a  boy  10  years  old. 
of  average  intelligence,  who,  while  attending 
automobile  races,  occupies  a  dangerous  place 
after  repeated  framings  of  the  danger,  is  guilty 
of  such  contributory  negligence  as  will  prevent 
bis  recovering  damages  for  tbe  injuries  be  sus- 
tained by  being  run  over  by  one  of  tbe  racing 
automobiles,  is  a  question  of  fact  to  be  deter- 
mined by  tbe  jury. 

i;.  Release  ®=329 (4)— Joint  Tobt-Fbasom— 
Kkskkvation  of  Right. 
On  an  oral  compromise  with  several  joint 
tort-feasors,  a  reservaticm  of  the  right  to  pro- 
ceed against  the  other  joint  tort-feasors  may 
be  mado  orally. 

Appeal  tram  District  Court  Shawnee 
County.  ^ 

Action  by  Alfred  Scott,  by  bis  next  friend, 
B&ay  Scott  against  the  Kansas  State  Fair 
Association  and  others.  Judgm^  for  plain- 
tiff, and  tbe  named  defendant  appeals.  Af- 
firmed. 

Edwin  D.  McKeever,  of  Topeka,  for  ap- 
pellant Otis  Hungate  and  F.  O.  Dromlxig, 
both  of  Topeka,  for  appellee. 

MARSHALL,  J.  The  Kansas  State  Fair 
Association  aiqpeals  from  a  Judgment  ren- 
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dered  against  it  for  negUgaitly  Injuring  Al- 
fred Scott 

ri  ]  1.  The  assodatton  urges  that  the  plain- 
tiff was  guUty  of  contributory  Diligence, 
and,  for  that  reason,  no  judgment  could  be 
properly  rendered  In  bis  favor.  TMs  ques- 
tion was  presented  to  the  trial  court  In  sev- 
eral ways.  On  September  17,  1915,  the  asso- 
ciation was  holding  a  free  state  fair  on  the 
Kansas  state  fair  grounds  at  Topeka,  and 
had  advertised  that  automobile  races  would 
occur  on  that  day.  The  plaintiff,  then  a 
boy  10  years  old,  with  a  couple  of  compan- 
ions, attended  the  fair  and  the  automobile 
races.  These  races  occurred  on  a  half  mile 
race  track,  which  had  been  built  and  was 
ordinarily  used  for  horse  racing.  The  plain- 
tiff and  his  companions  sat  on  some  hoses 
near  the  curve  at  one  end  of  the  track.  A 
large  number  of  other  people  occupied  posi- 
tions near  the  plaintiff.  Around  the  track 
a  post  and  woven  wire  fence  had  been  built; 
the  plaintiff  was  near  this  fence.  The  asso- 
datlon,  through  its  officers  and  employes, 
gave  repeated  warnings  to  all  who  were  near 
the  plaintiff  that  the  place  occupied  by  them 
was  dangerous,  and  that  the  racing  automo- 
biles were  liable  to  leave  the  track,  go 
through  the  fence,  and  klU  and  Injure  some 
of  those  who  were  standing  near.  The  plain- 
tiff beard  these  warnings,  but  he  reraalued 
at  or  near  the  place  then  occupied  by  him. 
One  of  the  racing  automobiles  left  the  track, 
went  through  the  fence,  and  Injured  the 
plaintiff.  The  plaintiff  lived  in  the  city  of 
Topeka.  He  was  a  boy  of  average  intelli- 
gence, and  was  acquainted  with  automobiles, 
and  with  the  danger  encountered  by  getting 
Id  front  of  one. 

The  association  argues  that,  because  of  the 
intelligence  of  Alfred  Scott,  because  of  the 
dangerous  place  occupied  by  him,  and  be- 
cause of  his  remaining  in  that  place  after  re- 
peated warnings,  he  was  guilty  of  such  con- 
tEibutory  oe^gence  as  prevent^  his  recover- 
ing damages  for  the  injuries  he  sustained. 
Contributory  negligence,  like  negligence.  Is 
ordinarily  a  question  for  the  jury.  Under 
the  circumstances  disclosed  by  the  evidence 
abstracted,  the  question  of  the  contributory 
negligence  of  the  plaintiff  was  a  question 
to  he  determined  by  the  jury  as  a  question 
of  fact  The  circumstances  did  not  disclose 
that  the  plaintiff  was  guilty,  as  a  matter  of 
law,  of  such  contributory  negligence  as  would 
prevent  his  recovery.  In  Ratcliffe  v.  Speltb, 
95  Kan.  823,  149  Pae.  740.  this  court  said: 

"Whether  •  •  •  the  plaintiff,  who  was 
over  13  years  old  and  who  started  across  the 
street  without  looking  for  or  observing  the  ap- 
proadb  of  the  automobile,  which  was  coming  at 
a  moderate  rate  of  speed,  was  guilty  of  con- 
tributory ucgligence,  were  questions  for  the  de- 
terminatioD  of  the  jury."    Syl.  par.  2. 

A  like  conclusion  jvas  reached  in  Routh  v. 
Weakley,  97  Kan.  74,  154  Paa  218.  See,  al- 
so, K.  P.  Ry.  Co.  V.  Whipple,  39  Kan.  531, 
18  Pac.  730;   Bess  v.  Railway  Co.,  02  Kan. 


299,  62  Pac.  996;  Coy  t.  Railway  Co.,  74  Kan. 
853,  86  Pac.  468;  note  to  "Contributory  Neg' 
llgence  of  Cblldren."  U  B.  A.  1917P,  pages 
10  and  66. 

[2]  2.  Another  matter  urged  Is  that  the 
plaintiff  settled  with  the  other  defendants  in 
this  action,  and  that  he  cannot  now  recover 
against  the  fair  association.  The  action  was 
brought  against  the  Kansas  State  Pair  As- 
sociation, H.  L.  Klrkpatrlck,  S.  S.  Lux,  end 
W.  W.  Webb.  A  compromise  was  effected 
with  S.  E.  Lux  and  W.  W.  Webb.  Under 
that  compromise  they  paid  to  the  plalntlfF 
$2,666.67,  and  were  released  from  further 
liability.  However,  the  plaintiff  made  a 
distinct  reservation  to  sue  the  Kansas  State 
Fair  Association,  notwithstanding  the  settle- 
ment with  Lux  and  Webb.  Both  the  settle- 
ments and  the  reservation  were  oral.  The 
argument  is  that  such  a  reservation  should 
be  reduced  to  writing.  ITiiat  argument  is 
not  good.  There  Is  no  law  which  requires 
that  such  a  reservation  shall  be  in  writing. 
An  oral  reservation  is  as  good  as  a  written 
one.  This  court  has  held  that  such  a  reser- 
vation is  good,  and  that  it  preserves  the  right 
of  the  injured  party  to  proceed  against  the 
joint  tort-feasor  with  whom  no  settlement 
has  been  made.  Edens  v.  Fletcher,  79  Kan. 
139,  98  Pac.  784,  19  U  R.  A.  (N.  S.)  618;  City 
of  Topeka  v.  Brooks,  99  Kan.  643,  164  Pac. 
285;  Felghley  v.  Milling  Co.,  100  Kan.  430, 
165  Pac.  276.  No  question  is  presented  con- 
cerning the  negligence  of  the  association. 

The  judgment  Is  affirmedL  All  the  Justices 
concurring. 

(102  Kan.  M6) 

PBATHEB  et  at  v.  EDEN  et  al.  (No.  21120.) 
(Supreme .  Coort  of  Kansas.    March  9,  1918.) 

(SuUabut  &y  the  Court) 

1.  Trial  «=>3  —  Separate  Tbiais  —  Discbx:'- 
tion  of  cocbt. 

The  court  properly  exercised  its  discretion 
in  refusing  separate  trials  of  the  issues. 

2.  Fbaud  ^»50— Bpbosn  OF  Pboof. 

CQie  burden  of  proving  fraud  was  proporly 
placed  on  the  party  alleging  it 

3.  iNSTBUcnoNB — Reftjsal  or  New  Tbux. 

There  was  no  erpor  respecting  Instmctionf 
or  in  refosing  a  new  triaL 

Appeal  from  Dlatxict  Court,  Kingman 
County. 

Actlcna  by  Charles  H.  Prather  and  others 
against  John  EAea^  John  A.  Wyer,  and  oth- 
er^ In  which  plalntlfls  dismissed  as  to  de- 
fendant Wyer,  and  in  which  defendant  Edeu 
filed  a  cross-petltUm  against  defendant  Wyer. 
Judgment  tor  plaintiffs  and  for  defendant 
Eden,  and  defendant  Wyer  appeals.  Af- 
firmed. 

Walter  &  Connaughton,  of  Kingman,  for 
appellant  S.  S.  Aloander,  of  Kingman,  for 

appellees. 

WEST,  J.  The  plaintiffs  sued  the  defend- 
ants to  recover  a  real  estate  commission  ot 
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$500  for  flndln?  a  purchaser  for  the  defend- 
ant, Eden,  of  a  farm  at  $9,000,  such  purchaa- 
er  being  the  defendant,  Wyer.  It  was  al- 
leged that  as  a  result  of  the  plaintiffs*  ef- 
forts Eden  contracted  with  Wyer  for  the  pur- 
chase of  the  land  at  $9,000 ;  that  afterwards, 
Wyer,  learning  that  the  plaintiffs  were  to 
receive  $500  commission,  for  the  purpose  of 
cheating  them  fraudulently  stated  to  Eden 
that  If  he  would  accept  $8,500  Instead  of 
$9,000,  as  provided  by  the  contract,  Wyer 
would  stand  good  for  any  loss  to  Eden,  Wyer 
claiming  that  be  bad  been  defrauded  by  tbe 
plaintiffs.  The  plaintiffs  dismissed  as  to 
Wyer.  Eden  answered  that  the  $500  woxild 
not  be  due  until  paid  by  Wyer.  and  denied 
any  conspiracy.  He  also  filed  a  croBB-petition 
against  Wyer  for  tbe  $500. 

[1]  Wyer  complains  that  the  court  refused 
a  separate  trial  of  the  Issues  between  tbe 
plaintiffs  and  Eden  and  of  those  between 
Eden  and  himself,  and  that  the  burden  of 
proof  was  placed  on  him  of  certain  instruc- 
tions given  and  refused,  and  the  denial  of  a 
new  trial. 

As  to  the  matter  of  separate  trials,  the 
court  exercised,  and  we  cannot  see  that  it 
abused.  Its  discretion. 

The  question  of  misjoinder  could,  tinder 
the  Code,  be  raised  only  by  demurrer  or  an- 
swer. avU  Code,  i  95  (Gen.  St.  1915,  |  6986). 

[2,8]  Wyer  was  the  only  party  alleging 
fraad,  and  the  court  did  not  err  in  putting 
the  burden  on  him  to  prove  It.  We  have  ex- 
amined the  instructions  given  and  refused, 
and  And  no  error  in  respect  thereto. 

The  evldmce  Justified  tbe  verdict,  a  new 
trial  was  properly  refused,  and  the  Judgment 
Is  affirmed.  All  tbe  Justices  concurring. 

(102  Kan.  B38)  — « 

DECKER  T.  BAII-ET  et  al.     (No.  21102.)* 

(Supreme  Court  of  Kansas.    March  9,  1918.) 

(SytlabUM  hp  the  Court.) 
New  Tbial  4=»6  —  Discbetiom  of  Tkial 

COUBT— GEOUM  DB. 
The  proceedings  considered,  and  htld,  the 
court  did  not  abuse  its  dlscretba  in  (ran tins  a 

new  trial. 

Appeal  from  IMstrlct  Court,  Gove  County. 

Action  by  W.  Listen  Decker  against  J.  H. 
Bailey  and  another.  Judgment  fbr  defend- 
ants, and  from  an  orier  anatalnlng  generally 
a  motion  ft>r  a  new  trial,  th^  aM)eaL  Af- 
firmed. 

Monroe.  Eoark,  McCIure  ft  Monroe,  of  To- 
peka,  for  appellants.  Aich  I*  Taylor,  of  Rus- 
sell, for  appellee. 

BUROH,  J,  The  defendant  appeals  from 
an  order  sustaining  generally  a  motion  for  a 
new  trial,  based  on  all  the  statutory  grounds. 

A  statement  of  the  proceedings  Is  not  nec- 
essary.  The  district  court  might  have  been 
aatiafled  the  plaintiff  was  not  afforded  a  rea- 


sonable opportunity  to  present  his  case,  be- 
cause, aTter  taking  leave  to  amend  his  ate 
swer,  the  defendant  did  not  do  so,  and  the 
plaintiff  did  not  know  the  answer  would  not 
be  amended  In  time  to  prepare  for  trial  on 
the  pleadings  as  they  stood  at  the  term  at 
which  the  cause  was  heard.  Some  improi>er 
evidence  was  admitted.  Essential  features 
of  tbe  defendant's  case  depended  on  oral  tee- 
timony,  which  the  court  might  have  believed 
tbe  Jury  should  not  have  credited. 

The  Judgment  of  the  district  court  la  af- 
firmed. All  the  Justices  concurring. 


(US  Kan.  BCI) 

NATIONAL  BANK  OP  WEBB  CITY,  MO, 
V.  DICKINSON  et  al.    (No.  2132&) 

(Supreme  Court  of  Kansas.    March  9^  191&) 

(ByUabut  by  the  Court.} 

1.  Biixs  AND  Notes  «=>4S— SzaNATUBK  as 

MaKKB— IaA  BILITT . 

Those  who  sign  a  promissoiy  note  as  mak- 
ers are  primarily  liable  thereon. 

2.  Bills  a.hd  Notes  «»164— Fobu— Neootta- 

B£UTT. 

A  note  signed  by  fivo  Joint  makers  con- 
tained this  language: 

"We,  the  makerg,  sureties,  indorsera  and  guar- 
antors of  this  note,  hereby  severally  waive  pre- 
sentment for  payment,  notice  of  nonpajmoit* 
protest  and  notice  of  protest  and  consent  tha^ 
time  of  payment  may  be  extended  without 
tice  thereof  to  any  of  the  sureties  of  this  note.** 

HM,  that  such  note  is  negotiable. 

3.  Bills  and  Notes  #=al64— Fobic— Neootia- 
BiUTT— Waiveb. 

Under  the  law  as  expressed  In  tbe  Negotia- 
ble Instruments  Act  there  was  nothing  on  such 
note  to  indicate  that  any  party  thereto  was  a 
surety,  and  tbe  quoted  sentence  was  meaning 
less  and  did  not  render  the  instrument  a  couri- 
er impeded  with  luggage. 

Appeal    from    District    Cour^  Pawneo 

County. 

Action  by  the  National  Bank  of  Webb  City, 
Missouri,  against  S.  S.  Dickinson  and  oth- 
ers. Judgmeiit  for  plaintiff  and,  defendants 
aweaL  Affirmed. 

F.  Dumont  'Smith,  of  Hntcblnson.  and  B. 
B.  Glassock,  of  Lamed,  for  ai^lanta.  Frank 
L.  Forlow,  of  Webb  City,  and  W.  H.  Vernon 
and  W.  H.  Vernon,  Jr.,  both  of  Lamed,  for 
appellee. 

WEtST,  J.  defendants  appeal  from  a 
Judgment  rendered  against  them  on  a  pnnn- 
issory  note  taken  by  the  plaintiff  for  valoe 
before  matuilty  In  dne  course,  the  complaint 
being  that  It  was  nonnegotlable  and  subject 
in  the  hands  of  the  plaintiff  to  the  def^ise 
of  failure  of  consideration. 

The  only  question  la  the  n^otlablUty  ot 
the  note,  and  this  depends  upon  tbe  proper 
construction  of  the  following  provision  there- 
of: 

"We  the  makers,  sureties,  indorsera  and  guar* 
antora  of  this  note,  hereby  severally  waive  pre»- 
entatioD  for  payment,  notice  of  nonpayment, 
protest  and  notice      protest  and  oonaent  that 


4s»For  otlMT  oatw  Ms  isme  toplo  uul  KBT-NUUBBB  In  aU  Ktjr-Numbered  Dlgesta  and  IndsMs 

•Rehesrtng  denied  April  12.  UlS. 

Digitized  by ' 


Google 


Kan.) 


NATIONAIi  BANE  t.  DICKINSON 


637 


time  of  payment  mar  be  extended  withont  no- 
tice thereof  to  any  of  tba  nireticg  of  thia  note." 

FoUowing  thia  are  the  five  names  of  the 
makers. 

[1, 2}  The  avoidants  »igw  that  as  the 
note  wad  made  and  ia  pa^ble  in  Kansaa  It  is 
soverned  by  our  lav,  and  that  under  the  au- 
thority of  Bank  r.  Heslet,  84  Ban.  316,  113 
Paa  1063,  83  L.  B.  A.  (N.  S.)  788,  and  Nelaon 
T.  Soothworth.  03  Ken.  632,  144  Paa  835, 
the  quoted  language  renders  the  Instrument 
nonnegotlable.  The  plaintiff  relies  on  sec- 
tion f^SS  of  the  Genial  Statutes  of  1916, 
which  requires,  among  other  things,  titiat  the 
paper  must  be  payable  on  donand  or  at  a 
fixed  and  determinable  future  time,  and  sec- 
tion 6631,  whldi  defines  a  determinable  fu- 
ture time  as  a  fixed  period  after  date  w  sight, 
w  on  or  before  a  fixed  determinable  future 
tfane  tJi^reln,  or  <m  or  at  a  fixed  period  af  t» 
Uie  occurmce  of  a  spedfled  event  whldi  Is 
certain  to  happen  though  the  time  of  happen- 
ing be  uncertain.  Bank  t.  Hoftman,  86  Kan. 
71,  U6  Pac.  239.  86  Ii.  B.  A.  (N.  S.)  890,  Ann. 
Cas.  1912D.  1.  It  Is  further  contended  that 
as  there  are  no  sur^les  on  the  note,  the 
danae  providing  for  extension  without  notice 
to  sureties  is  wltiiont  effect  While  the  quot- 
ed language  mentions  sureties,  the  form  of 
the  note  would  indicate  that  all  the  tigners 
are  makers.  True,  as  held  In  Water  PoWer 
Co.  T.  Brown,  23  Kan.  676,  the  form  of  the 
pi4>er  does  not  prevent  Inquiry  In  an  actim 
between  the  parties  liable  thereon  as  to  who 
are  principles  and  who  sureties.  But  section 
S  of  the  NegotliUile  Instmmratta  Act  (section 
6623.  Gen.  Stat.  1915)  provides  that : 

"The  person  primarily  liable  on  an  instrument 
is  the  person  wlio  by  the  terms  of  the  iDstrument 
is  absolutely  required  to  pay  the  same." 

See,  also,  section  6587;  Bank  v.  Bowdon, 
98  Kan.  140,  157  Pac.  429. 

In  Bank  v.  Gunter,  67  Kan.  227,  231,  72 
Pac.  812,  843,  the  makers  and  Indorsers  waiv- 
ed protest,  demand,  and  notice,  but  also  In 
case  it  should  not  be  paid  at  maturity  agreed 
to  all  extensions  and  partial  payments  before 
or  after  maturity  without  prejudice  to  the 
holder,  and  tlie  note  was  held  to  be  not  nego- 
tiable. The  court  said  It  lacked  the  element 
of  certainty  as  to  time  of  payment,  and  that 
the  proviston  Just  referred  to  made  the  time 
Indefinite  by  stipulating  that  It  might  be 
dianged  and  extended  dther  before  or  after 
maturity. 

'"If  the  time  la  to  remain  fixed  until  maturity 
when  another  time  Is  to  be  fixed  by  the  parties, 
or  it  payment  is  made  to  depend  upon  events 
which  necessarily  must  occur  and  the  time  of 
payment  is  ultimately  certain,  other  considera- 
twDS  wonld  arise;  but  here  payment  is  not 
nltimately  certain,  for  the  time  named  in  the 
paper  is  snbject  to  change  at  any  time  at  the 
volition  of  some  of  the  parties  to  the  paper." 

In  that  case  the  agreement  to  an  extension 
was  consented  to  in  advance  by  the  makers 
and  Indorsers,  while  here  the  agreement  was 
<nily  to  the  effect  that  the  time  of  payment 
might  be  extended  without  notice  to  any  of 
the  sureties,  which,  of  course,  did  not  cov- 


er makers,  indorsers,  and  guarantors  as  dis- 
tinguished from  sureties.  The  case  of  Bank 
V.  Heslet,  84  Kan.  315^  118  Pac.  1052,  83  L.  B. 
A.  (N.  8.)  788,  was  under  the  Nc^tlable  In- 
strumoit  Act  There  the  makers  and  In- 
dorsers waived  presentment  for  payment,  no- 
tice, exemptions,  valuation,  and  appraise- 
ment, "and  each  signer  and  tndorser  makes 
the  other  an  agent  to  extend  the  time  of  this 
note."  It  was  said  that  the  precise  inquiry 
was  whettier  the  authority  to  extend  could 
be  exercised  only  after  maturity;  that,  if  so. 
the  authority  to  extend  would  only  amount 
to  a  waiver  of  the  right  to  be  relieved  from 
liability  for  an  ext^slon  ^thout  such  au- 
thority, but  If  It  gave  the  right  to  extend  be- 
fore maturity,  It  would  be  the  same  as  If  the 
words  "on  or  before"  had  been  inserted.  It 
was  further  steted  that  this  extension  clause 
did  not  Indicate  whether  the  extensions 
shonld  be  made  before  or  after  maturity,  and 
that  ordinarily  It  would  be  made*  before  the 
note  should  faXl  due. 

"The  vice  of  the  stipulation  In  question  Is 
that  the  date  of  payment  cannot  be  deteradned. 
The  signer  [maker]  or  any  indorser  may,  at  any 
time  he  sees  fit  to  do  so,  as  agent  one  for  anoth- 
er, extend  the  time  for  payment  by  agreement 
with  the  holder." 

The  Gimter  Case  was  approved  and  the 
note  was  held  not  negotiable,  not  having  "the 
element  of  certainty  In  time  of  payment. nec- 
essary ttt  commercial  papers."  In  each  of 
these  cases  there  was  an  express  agreement 
to  extend. 

[3]  The  note  in  the  case  now  before  us 
contains  no  agreement  to  extend,  exc^t  that 
the  time  of  payment  may  be  extended  with- 
out notice  thereof  to  any  of  the  sureties.  If 
there  be  no  sureties,  then  of  course  there 
could  be  no  notice  to  them.  Counsel  argues 
that  whenever  It  is  necessary  to  examine  in- 
to the  provisions  of  an  instrument  to  see 
whether  It  Is  negotiable  or  not,  its  negotia- 
bility Is  lost,  and  that  It  was  necessary  In 
this  case  to  so  examine,  and  that  as  a  mat- 
ter of  fact  each  maker  is  a  surety  for  the 
various  other  makers  in  proportion  as  each 
was  to  divide  up  the  stock  for  which  the  not€ 
was  given.  Section  6648  provides  that  a  per- 
son secondarily  liable  Is  discharged — 
"(6)  by  any  agreement  binding  upon  the  holder 
to  extend  the  time  of  payment  or  to  posQiwne 
the  holder's  right  to  enforce  the  instrument,  un- 
less made  with  the  assent  of  the  party  secon- 
darily liable,  or  unless  the  right  of  recourse 
against  such  party  Is  expressly  reserved." 

In  the  cited  case  of  Bank  v.  Bowden  It 
was  held  that  a  comaker,  although  in  fact  a 
surety,  is  not  released  by  an  extension  grant- 
ed the  principal  in  consideration  of  the  pay- 
ment of  Interest  In  advance.  Speaking  of 
the  rule  holding  the  surety  liable,  it  was 
said 

"It  merely  defines  the  obligation  of  one  who 
upcu  the  face  of  a  n^tiable  instrument  as- 
sumes unconditional  liability.  It  requires  a 
surety  who  is  unwilling  to  bind  himself,  irrespec- 
tive of  any  extension  granted  to  a  comaker,  to 
refrain  from  signing  a  note  as  one  of  the  mak- 
ers." 
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One  of  the  two  makers  pleaded  snrety- 
shlp,  want  of  consideration,  and  an  extension 
by  the  other  without  her  consent  by  payment 
of  advance  interest  While  It  was  said  that, 
aside  from  the  statute,  the  same  result  would 
be  reached,  the  surety  was  held  liable  by 
virtue  of  the  Negotiable  Instruments  Act 
Ruling  Case  Law  lays  It  down  that,  under 
the  provisions  relating  to  primary  and  secon- 
dary liability : 

"A  surety  comes  squarely  within  the  tleSni- 
tioa  of  a  person  whose  liability  is  primary, 
for  he  is,  by  the  terms  of  tbo  iostrnment,  abso- 
lutely required  to  pay  the  same."  3  B.  G.  L, 
p.  1120,  I  335. 

In  MuUendore  et  ah  v.  Wertz,  75  Ind.  431, 
39  Am.  Rep.  165,  It  was  lield  that  an  exten- 
sion agreement  between  the  payee  and  one  of 
two  makers  of  a  note  without  the  knowledge 
or  <M)n8ent  of  the  other,  who  was  a  surety  In 
fact,  bat  not  known  as  tmcb  to  the  payee, 
did  not  baVe  the  effect  to  release  the  noncon- 
senting  maker.  The  consideration  in  that 
case  was  the  payment  of  advance  Interest. 

Section  6648  provides  that  a  person  sec- 
ondarily liable  is  discharged,  among  other 
things,  by  any  agreement  binding  upon  the 
holder  to  extend  the  time  of  payment  or  to 
postpone  the  holder's  right  to  enforce  the  In- 
stmment,  unless  made  by  the  assent  of  the 
party  secondarily  liable,  or  unless  the  right 
of  recourse  against  such  party  Is  expressly 
reserved.  But  as  already  seen  neither  party 
to  this  note  can  be  said  to  be  secondarily 
liable,  for  each  is  primarily  liable.  We  then 
have  a  promissory  note  sigued  by  five  makers, 
each  and  all  of  whom  are  primarily  liable  fa 
its  payment  and  by  no'  one  else;  the  signa- 
ture of  no  other  person  or  party  appearing 
thereon.  The  provision  that  the  time  of 
payment  may  be  extended  without  notice  to 
any  of  the  sureties,  and  the  recital  that  this 
Is  made  by  the  sureties;  do  not  necessitate 
any  examination  or  investigation  for  the 
puniose  of  ascertaining,  by  a  purchaser  in 
due  course  before  maturity,  whether  any  par- 
ty can  as  to  the  holder  claim  the  right  to 
mere  suretyship,  and  hence  the  note  is  not 
rendered  nonnegotiable  or  made  into  a  cour^ 
ler  impeded  with  luggage. 

If  all  the  makers  agree  in  advance  that 
the  note  may  be  extended,  this  amounts 
merely  and  only  to  the  unnecessary  consent 
that  they  may  enter  Into  a  new  contract 
when  they  get  ready  to  do  so.  If  they  all 
agree  that  the  note  may  be  extended  by  some 
of  them  without  notice  to  the  others,  this 
might,  and  probably  would,  mean  that,  in 
case  of  a  valid  agreement  for  extension  be- 
tween the  holder  and  such  others,  those  not 
entering  Into  it  would  be  bound  thereby,  be- 
cause such  provision  would  amount  to  a  mere 
appointment  in  advance  of  the  other  makers 
to  represent  them  in  an  extension  agreement 
But  a  stipulation  by  all  the  makers  of  the 
note,  reciting  that  they  and  the  sureties  con- 
sent that  it  may  be  extended  without  notlra 


to  any  of  the  sureties,  does  not  amount  to  an 
agreement  that  it  may  be  extended  by  any  of 
the  makers  without  consent  of  the  others, 
or  to  an  aw>oIntment  of  any  of  them  as 
agents  to  extend  for  such  others.  It  is  appar- 
ent that  in  this  lustapce  a  blank  note,  prepar- 
ed for  use  when  principals  and  sureties  were 
to  sign,  was  used,  and  hence  the  langiuge 
which  has  caused  this  controversy  became  Im- 
practical and  meaningless. 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 

"  (Itt  K&n.  69» 

ALLEN  T.  PEOPLE'S  RTATB  BANE  et  wL 

(No.  21347.) 
(Supreme  Court  of  Kansas.    March  9.  IftlS.) 

(Syllabus  %|/  the  Court.) 

1.  Evidence  of  Agency. 

The  record  justified  the  conclusion  that  the 
defendant  bank  acted  as  the  agent  of  the  plain- 
tiff in  loaning  the  mosey  sued  for  hernn. 

2.  Trial  «S=>251(2)—lNaTBUCTiON— Pleading 

— MlSAPPKOPBIATIOR  BY  AOBNT. 
The  petition  set  forth  conduct  clearly  fraud- 
ulent without  using  that  particular  adjective. 
Held,  that  it  was  proper  to  instruct  on  the 
fraud  thus  alidad. 

3.  Banks  and  Banking  ^175(3)— Misap- 
fbopbiation  of  pkocbbds  of  loan. 

The  evidence  tended  to  show  that  the  bank 
profited  by  the  transactioD.  ' 

4.  ADUisaioN  OK  ExoLtrsioN  or  Bvidbncs. 

.  No  error  apitears  touddng  the  admissim  or 
rejection  of  evidence. 

Appeal  from  District  Court  Seward 
County. 

Action  by  Grace  Allen  against  the  People's 
State  Bank,  a  corporation,  and  another. 
Judgment  for  plaintiff,  and  defendants  ap* 
peal.  Affirmed. 

G.  W.  Sawyw,  of  Liberal,  for  appellants. 
Macy  ft  DqtIs,  of  Idberal,  and  Banett  ft 
Tamer,  of  Pratt,  for  appeUe& 

WBST,  J.  The  dOTendant  beak  appeals 
from  a  judgment  against  it  for  havtog  loan- 
ed for  Uie  plaintiff  $400  to  an  Insolvent  bor- 
rower. Complaint  is  made  of  rulings  reject- 
ing and  recelTii^  evidence^  of  iiutmctlCHis 
given,  and  OTerruUng  a  motlra  for  new  trial. 

[1]  The  petition  aliased  in  substance  that 
the  bank,  well  knowing  the  insolvency  of  one 
Franz  C  Wlmmer,  loaned  $400  of  the  plain- 
tiff's money  to  him,  taking  a  mortgage  on  a 
stock  of  drugs  subject  to  a  first  mortgage  to 
the  bank  for  $525.26;  ttiat  she  bad  advised 
the  bank  that  she  desired  to  have  this  loan- 
ed with  good  security;  that  the  bank  well 
knew  the  insolvency  of  Wlmmer,  and  ml». 
appropriated  the  plaintiff's  money  by  loan- 
ing it  to  him,  and  used  tiie  proceeds  to  liqui- 
date overdrafts  and  other  accounts  owing 
the  bank  by  Wlmmer,  who  was  subsequently 
adjudged  a  bankrupt,  all  of  the  assets  being 
exhausted  by  the  bank,  and  the  plalntiflr  re- 
ceiving nothing.  It  is  complained  that  no 
agency  was  showut  but  the  record  suffldently 
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Jastlfles  tbB  coiudnsfcMi  of  the  Jtuy  .on  tbte 
point. 

[2]  The  court  correctly  Instructed  pn  the 
subject  of  fraud,  and  of  thla  the.  defendant 
complains,  on  the  ground  that  no  fraud  was 
alleged.  The  word  "fraud"  Is  not  found  In  the 
petition,  but  that  pleading  as  clearly  and 
fully  described  fraudulent  conduct  as  If  that 
particular  adjective  had  been  employed. 
Hence  there  was  no  error  in  giving  the  in- 
structions complained  of. 

[3]  It  Is  argued  that  the  bank  could  be 
held  only  for  the  unauthorized  acts  of  its 
officer  in  case  it  accepted  and  retained  the 
benefits  arising  therefrom,  and  the  question 
Is  asked,  What  consideration  did  the  bank  re- 
ceive or  retain?  There  was  evidence  that 
the  bank  used  the  proceeds  of  this  loan  to 
pay  off  overdrafts  and  other  accounts  held 
by  it  against  Wltnmer. 

[♦]  We  find  no  error  In  the  rejection  or  ad- 
mission of  evidence.  The  Jury  heard  nil  the 
tesdmony,  and  the  trial  court  approved  their 
verdict.  We  now  add  the  approval  of  this 
court 

The  judgment  is  afflrmed.  All  the  Justices 
concarring. 


a02  Kan.  701) 

STATE  ex  rd.  BREWSTER,  Atty.  Gen.,  v. 
KNAPP,  State  Auditor,  et  al.    (No.  21790.) 
(Sapreme  Court  of  Kansas.  March  0, 191S.) 

(BvHabuM  5y  the  Court.) 

Statutes  «s=>22— r^^^AOTUENi^-CoNSTiTUTioN- 

AL  Provisions— "Biix." 
Under  a  Oonstitntion  which  provides  that 
"bo  law  slull  be  enacted  except  oy  bill,"  but 
which  recognizes  that  a  joint  resolution  passed 
by  the  Senate  and  House  of  Representatives 
may  in  some  circumstances  become  a  law,  a 
proposition  passfd  by  both  houses  and  approved 
by  the  Governor  may  be  regarded  as  a  bill 
within  tbe  meaning  of  the  provision  qnoted, 
where  it  has  received  the  treatment  of  such  a 
dciCument  and  has  every  charncteristic  thereof, 
except  that  it  describes  itself  as  a  concurrent 
resolntion,  and  contains  the  words,  "Be  it  re- 
solved by  the  House  of  Represeutatives  of  the 
state  of  Kansas,  the  Senate  concurring  therein," 
instead  of  the  constitutional  formula  for  nn 
enacting  clause,  "Be  It  enacted  by  tbe  Legisla- 
ture of  the  state  of  Kansas." 

[Ed.  Note.— Far  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Bill.] 

Uarshall,  Dawson,  and  West,  JJ.,  dissenting. 

Original  petition  for  mandamus  by  the 
State  of  Kansas,  on  the  relation  of  S.  M. 
Brewster,  Attorney  General,  against  F.  W. 
Knapp,  Auditor,  and  Walter  E^iyne,  State 
Treasurer.  Judgment  for  r^tor  without  Is- 
snance  of  writ. 

S.  M.  Brewster,  Atty.  Gen.,  for  plaintiff. 

MASON,  J.  Merrell  Gage  has  presented  to 
tlie  auditor  a  claim  against  the  state  for 
$1,500  on  account  of  a  statue  of  Lincoln  re- 
cently erected  on  the  statehouse  lawn,  and 
has  requested  its  allowance.  The  auditor, 
being  in  doubt  as  to  the  1^1  authority  tor 


the  payment  of  the  claim,  has  declined  to 
approve  it  until  the  Question  shall  have  been 
judicially  determined.  For  the  purpose  of 
such  determination  this  proceeding  has  been 
brought,  a  mandamus  being  asked  by  the 
Attorney  General,  requiring  the  auditor  to 
approve  the  claim  and  issue  a  warrant  there- 
for, and  the  state  treasurer  to  pay  it.  The 
case  Is  submitted  upon  the  pleadings.  It  is 
agreed  that  the  plaintiff  has  done  every- 
thing possible  on  his  part  to  entitle  him  to 
the  payment  asked,  and  the  only  doubt  in 
the  matter  is  whether  any  valid  appropria- 
tion has  been  made  therefor.  If  so,  It  Is  by 
virtue  of  action  of  the  Legislature  which  is 
recorded  as  chapter  346  of  the  Session  Laws 
of  1917,  rea'dlng  as  follows: 

"House  Concurrent  Resolution  No.  25. 

"Relating  to  an  appropriation  for  purchasing 
and  aiding  in  the  erection  of  the  Merrell 
Gage  statue  of  Abraham  lincoln  upon  the 
capitol  square. 
"Whereas,  the  sculptor,  Merrell  Gage,  has 
produced  an  excellent  statue,  of  the  great  eman- 
cipator and  typical  American,  Abraham  Lin- 
coln, the  completed  model  of  which  is  on  exhibit 
at  Mr.  Gage's  studio,  1027  Fillmore  street,  in 
tbe  city  of  Topeka  ;  and 

"Whereas,  art  critics,  as  well  as  persons  who 
knew  President  Lincoln  personally,  declare  the 
same  to  be  an  accurate  and  lifelike  reproduction 
of  President  Lincoln;  and 

"Whereas,  the  Woman's  Club  of  the  city  of 
Topeka,  and  many  other  public  spirited  citizens 
of  such  city,  have  expressed  tbe  desire  to  have 
the  statue  erected  on  the  capitol  square,  and 
have  expressed  a  willingness  to  supply,  or  to 
procure  the  supply  of  by  the  city  of  Topeka, 
one  half  of  the  cost  of  such  statue  and  tbe 
erection  thereof  on  tbe  capitol  square,  provided, 
the  state  of  Kansas  Is  willing  to  permit  the 
same  to  be  placed  there,  and  to  nay  the  other 
half  for  the  cost  and  erection  of  such  statue: 
Therefore, 

"Be  it  resolved  by  the  House  of  Representa- 
tives of  tbe  state  of  Kansas,  the  Senate  con- 
curring therein: 

"Section  1.  That  the  sum  of  fifteen  hundred 
dollars  is  hereby  appropriated  for  the  purpose 
of  assisting  in  the  purchase,  erection  and  un- 
veiling of  a  bronze  statue  of  Abraham  Lincoln, 
created  by  Merrell  Gage,  said  statue  to  be 
erected  and  located  upon  the  statehouse  lawn  or 
square,  and  at  such  place  thereon  as  shall  be 
designated  by  the  executive  council  of  the  state, 
and  the  executive  council  are  hereby  authorized 
and  empowered  to  permit  the  eret^on  of  said 
statue  upon  the  statehouse  lawn  or  square: 
Provided,  that  the  amount  herein  appropriated 
shall  be  in  full  of  all  claims  or  demands  of 
every  kind  or  character  against  the  state:  Pro- 
vided, further,  that  said  sum  shall  not  be  avail- 
able or  paid  until  the  city  of  Topeka  or  the 
citizens  of  the  city  of  Topeka  shall  have  made 
provisions,  in  full,  for  the  entire  purchase  price, 
erection  and  expenses  incident  to  the  unveiling, 
of  said  statue;  or,  shall  produce  and  file  with 
the  auditor  of  state  a  receipt  in  full  from  the 
said  Merrell  Gage  together  with  a  bill  of  sale 
transferring  to  the  state  of  Kansas  all  of  his 
right,  title  and  interest  in  and  to  said  statue ; 
and,  also,  a  receipt  or  receipts  showing  that  all 
expenses  of  every  kind  or  character  incident  to 
the  erection  and  unveiling  of  said  statue  has 
been  fully  paid  and  satisfied  by  tbe  city  of  To- 
peka or  the  citizens  of  the  city  of  Topeka. 

"Sec.  2.  That  the  auditor  of  state  is  directed 
to  draw  his  warrants  in  favor  of  Merrell  Gage 
for  the  sum  and  the  parposes  herein  named,  and 
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apoo  his  verified  voacher  therefor,  accompanied 
by  the  receipt  asd  bill  of  lale  provided  for  In 
section  1  of  thia  act. 

"Sec.  8.  Thia  act  ihall  take  effect  and  be  In 
force  from  and  after  its  publication  in  the  offi- 
cial state  paper. 

"Approved  [by  the  Governor]  March  3,  1&17. 

"Published  in  official  state  paper  March  7, 
1917." 

Our  Constitntion  provides  that  "no  money 
shall  be  drawn  Crom  the  treasury,  except  In 
pursuance  of  a  specific  appropriation  made 
by  law"  (article  2,  S  24),  and  that  "no  law 
shall  be  enacted  except  by  blU"  (article  2, 
$  20).  The  same  article  of  the  Constitution, 
however,  recognizes  that  a  law  may  be  creat- 
ed by  joint  resolution.  The  section  relating 
to  the  exercise  of  the  veto  power  of  the 
Governor  reads  as  follows,  the  last  sentence 
having  been  added  in  1904: 

"Every  bill  and  Joint  resolutioB  paaaed  by  the 
House  of  Representatives  and  senate  shall, 
within  two  days  thereafter,  be  signed  by  the  pre- 
sidint!  officers,  and  presented  to  the  Governor ; 
If  htf-approve,  be  shall  sign  it:  but  if  not.  he 
shall  return  it  to  the  House  of  BepresentatiTes, 
which  atiall  enter  the  objections  at  large  upon 
its  journal  and  proceed  to  reconsider  the  same. 
If,  after  such  recoQBideration,  two-thirds  of  the 
members  elected  shall  agree  to  pass  the  bill  or 
resolution,  it  shall  be  sent,  with  the  objections, 
to  the  SeDflte,  which  it  shall  likewise  be  re- 
considered, and  if  approved  by  two-thirds  of  all 
the  members  elected,  it  shall  become  a  law;  but 
in  all  such  cases  the  vote  shall  be  taken  by 
yeas  and  nays,  and  entered  upon  the  journal  of 
each  house.  If  any  bill  shall  not  be  returned 
within  three  days  (Sundays  excepted)  after  it 
shall  have  been  presented  to  the  Governor,  it 
shall  become  a  law  in  like  manner  as  if  he  had 
signed  it,  unless  the  Legislature,  by  its  adjourn- 
ment, prevent  its  return,  in  which  caae  it  shall 
not  become  a  law.  If  any  hill  presented  to  the 
Governor  contains  several  items  or  appropria- 
tion of  money,  be  may  object  to  one  or  more  of 
such  items,  while  approving  the  other  portion  of 
the  bill ;  in  such  case  he  shall  append  to  the 
bill,  at  the  time  of  signing  it,  a  statement  of  the 
Item  or  items  to  which  he  objects,  and  the  rea- 
sons therefor,  and  shall  transmit  such  state- 
ment, or  a  copy  thereof,  to  the  House  of  Repre- 
sentatives, and  any  appropriations  so  objected 
to  shall  not  take  effect  unless  reconsidered  and 
approved  by  two-thirds  of  the  members  elected 
to  each  house,  and.  if  so  reconsidered  and  ap- 
proved shall  take  effect  and  become  a  part  of 
the  bill,  in  which  case  the  presiding  officers  of 
each  house  shall  certify  on  such  bilf  such  fact 
of  reccmsideration  and  approvaL"  Article  2, 
114. 

This  section  as  originally  framed  resembled 
tbe  correspMidiiig  section  in  a  number  of 
state  Constltatlons,  as  well  as  that  irf  tbe 
federal  Constitution,  but  tbe  plirase  "and 
joint  resolution"  was  new,  although  in  Mich- 
igan the  words  "and  concurrent  resolntiou" 
were  used  (article  4.  S  1^,  and  in  Maine  "or 
resolution  bavlng  the  force  law"  (article 
4,  i  2).  The  veto  clause  of  the  federal  Con- 
stitution la  made  applicable  to  "every,  order, 
resolution,  or  vote  to  which  tbe  concurrence 
of  tbe  Senate  and  House  of  Representatives 
may  be  necessary  (except  on  a  auesticm  at 
adjournment)."  Article  l,  {  7.  The  section 
quoted  expressly  declares  that  If  a  Joint 
resolution,  which  has  been  disapproved  by 
tbe  Governor,  afterwards  receives  a  two- 
thlrds  vote  in  each  bouse  "it  shall  become 


a  law."  Tbe  inferCToe  seons  dear  that  a 
Joint  resolution  wblch  Is  apiwoved  by  the 
Govonor  after  Its  adopthm  by  tbe  L^isla- 
ture  thereby  becomes  a  law,  although  this  is 
not  declared  in  so  many  wwds.  If  a  law  can 
be  oiacted  mly  by  bill,  and  a  joSnt  resoluttoii 
may  becmne  a  law,  it  would  seem  that  a  Jt^t 
resolutltm  must  be  a  bill,  or  may  in  some 
Instances  be  r^rded  as  a  bill.  And  such  Is 
said  to  be  tbe  congressional  practice  In  this 
section  of  a  w^-known  work  wblcii  dates 
back  to  1856: 

"A  form  of  legislation,  which  ia  in  frequent 
use  in  thia  country,  chiefly  for  administrative 
purposes  of  a  local  or  temporary  character, 
sometimes  for  private  pnrppses  only,  is  various- 
ly  known,  in  our  legislative  assemblies,  as  a 
joint  resolution,  a  resolution,  or  a  resolve.  This 
form  of  legislation  is  recognized  in  most  of  our 
Constitutions,  in  which,  and  in  the  rules  and  or- 
ders of  our  legislative  bodies,  it  is  put  upon  the 
same  footing,  and  made  subject  to  tbe  same  reg- 
ulations, with  bills  properly  so  called.  In  Con- 
gress, a  joint  resolution,  which  Is  the  name 
given  in  that  body  to  this  hind  of  legislation,  is 
there  regarded  as  a  bill."  Ouahing's  Law  and 
Practice  of  Legislative  Assemblies,  S  2403. 

Whether  or  not  legislation  may  ordina- 
rily be  acconqtlished  by  means  of  tbe  adc^ 
tion  of  a  pr(H>ositi<Hi  submitted  tn  tbe  form 
of  a  resolution,  we  conclude  that  tbe  pro- 
cess used  In  the  case  now  under  comA&en- 
tioa  amounted  to  tbe  enactment  of  a  law 
by  biU.  While  tbe  luBtmuKnt  acted  upon 
by  tbe  two  bouses  .end  tbe  Governor 
scribed  Itself  as  a  concurrent  resoluthm. 
it  had  every  (^aracteriatlc.  In  form  and 
treatmCTt,  at  audi  a  bill  as  by  tbe  cchd* 
blned  action  of  tbe  Let^slature  and  tbe 
GovemOT  becomes  a  law.  It  bad  a  title 
which  dearly  expressed  its  subject  to  be 
the' aiv>roprlation  of  mone^  to  pay  tor  tbe 
Lincoln  statue.  It  was  read  on  tbree  sep- 
arate days  in  each  bouse.  It  omtained  a 
provision  declaring  Ibat  "tbts  act"  should 
take  effect  upon  its  publication.  In  each 
bouse  it  rec^ved  tbe  votes  of  a  majority 
of  the  members  elected,  and  tbe  result  of 
the  roll  call  was  entered  In  full  on  the  Jotuv 
nal  It  was  submitted  to  and  approved  by 
the  Governor,  and  publtsbed  in  the  official 
state  papN*  and  in  tbe  statute  book.  "Jcdnt 
resolutions,'*  whfcb  may  sometimes  become 
laws,  are  required  by  the  Constitution  to 
be  adopted  by  a  majority  of  the  member- 
ship in  each  bouso  (article  2,  {  13)  by  a  re- 
corded  vote  (artide  2,  |  10),  as  well  as  to 
be  approved  by  tbe  Governor,  and  "acta** 
of  the  Legislature  must  take  effect  at  a  pre- 
scribed time,  and  be  published  (article  2, 
S  10);  but  save  for  tbese  requirements  no 
mure  resolution  needs  to  have  a  title,  to  be 
read  on  tbree  separate  days,  to  show  wben 
it  takes  ^ect,  to  be  ad<vted  by  a  yea  and 
nay  vote  ottered  on  the  Journal,  to  be  ap- 
proved by  the  Governor,  ot  to  be  pnbllahed- 
The  treatment  given  thia  measure  seenw 
to  show  that  it  was  regarded  tbe  lies- 
Islature  mH  tbe  Governor  as  a  "bUL"  it 
ought  to  be  given  eltect  as  sudi,  unlen  some 
Insuperable  obstacle  la  interposed.  Vbe 
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fBct  that  it  Is  styled  a  concnrrent  resola- 
don  ratber  dian  a  Joint  resolution  or  bin 
Is  not  in  itself  especially  important  It 
aboold  be  dasstfled  hj  its  essential  quali- 
ties rather  tban  by  wbat  it  bapp«is  to  bare 
been  called.  All  that  it  la^  of  the  neces- 
sary characteristicB  of  a  bUl  is  a  literal  eom> 
fiance  with  the  reauiranent  that  "the  en- 
acting clause  of  all  laws  shall  be,  'Be  it 
enacted  by  the  Legislature  of  the  state  of 
Kansas.'"  Constitution,  art  2,  §  20.  In 
Ilea  of  tbis,  howerer,  it  bas  one  reading, 
"Be  it  resolved  by  the  House  of  Bepresenta- 
tires  of  the  state  of  Kansas,  the  Senate  con- 
curring therein."  The  courts  are  divided  lu 
opinion  on  the  question  whether  a  provision 
of  the  Constitution  prescribing  a  form  of 
enacting  clause  la  mandatory  or  directory. 
Note,  I*  R.  A.  1915B,  1060,  1063.  Those 
whl<di  consider  It  mandatory  bold  the  entire 
absence  of  the  clause  to  be  fatal  (same  note; 
Id.  1061),  and  such  is  th^  practice  in  this 
state  (In  re  Swartz,  Petitioner,  47  Kan.  157, 
27  Pac.  839).  But  even  where  that  rule 
obtains  a  substantial  compliance  Is  all  that 
Is  deemed  necessary.  Note,  L.  B.  A.  1915B, 
1061,  1062.  The  turning  point  tn  the  pres- 
ent controvert  Is  whether  the  words,  "Be 
it  resolved  by  the  House  of  Representatives 
of  the  state  of  Kansas,  the  Senate  concur- 
ring •therein,"  convey  essentially  the  same 
leaning  as  "Be  It  enacted  by  the  Legisla- 
ture of  the  state  of  Kansas."  In  a  famil- 
iar case  a  conviction  on  a  charge  of  felony 
was  set  aside  because  the  word  "the"  was 
omitted  from  the  concluding  clause  of  an 
Indictment  so  that  it  read  "against  the 
peace  and  dignity  of  state"  instead  of 
"against  the  peace  and  dignity  of  the  state." 
It  was  there  conceded  that  a  substantial 
conformity  to  the  requirement  of  the  Con- 
stitution was  all  that  was  necessary;  the 
court  saying: 

"It  is  plainly  manifest  that,  the  definite  ar- 
ticle "the"  which  should-  immediately  precede 
the  word  "state"  being  omitted,  the  concliisioQ 
to  the  indictment  in  the  case  at  bar  falls  far 
short  of  indicating  the  power  or  anthority 
against  which  the  facts  charged  Id  the  body  of 
the  indictment  constitute  an  offense.  •  •  * 
It  is  clear  that  the  omission  of  this  word  not 
only  changes  the  sense  bat  the  very  substance 
of  the  clause.  *  *  *  In  the  use  of  the  deti- 
nite  article  "the"  immediately  preceding  "state" 
in  the  concrnsion  prescribed  by  the  Constitu- 
tloa  we  have  pointed  out  the  state  whose  peace 
and  dignity  has  been  offended,  and  by  the  omis- 
tAoa  of  such  definite  article  we  have  a  conclu- 
siOD  that  does  not  designate  the  power  or  au- 
thority against  which  the  offense  is  committed. 
•  •  •  If  this  conclusion  embraced  language 
similar  to  that  pointed  out  In  the  cases  to  which 
we  have  heretofore  referred,  sudi  as  'against 
the  peace  and  dignitr  of  onr  said  state,*  or 
against  the  ^wace  and  dignity  of  state  of  Mis- 
souri,' it  might  be  very  properly  ruled  that 
Ba«i  language  was  at  least  equivalent  to  the 
language  prescribed  by  the  Conatitution,  for 
toe  reason  that  it  indicated  the  power  and  au- 
thority against  which  the  offense  as  charged  in 
toe  body  of  the  indictment  constitutes  an  of- 
Mse."  State  v.  Campbell,  210  Mo.  202,  224. 
225,  lOe  S.  W.  706,  712  (14  Ann.  Cas.  403.) 
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Whatever  may  be  thought  of  the  appli- 
cation there  made  ot  the  rule,  the  statement 
of  tbe  general  prindple  is  obviously  sound- 
that  the  test  to  be  affiled  is  whether  the 
language  onployed  conveys  the  same  mean- 
ing as  the  language  prescribed.  In  the 
matter  now  under  consideration,  if  the  ex- 
pression nsM  had  been  "Be  It  UffMated  by 
the  Leslslatore  of  the  state  of  Kansas,"  or 
"Be  it  enacted  by  the  House  of  Represent- 
atives and  Senate  of  the  state  of  Kansas," 
It  would  hardly  be  doubted  that  the  re- 
quirement of  the  Constitution  was  substan- 
tially met  We  think  that  the  dause  "Be 
It  resolved  by  the  House  of  Representatives 
of  the  state  of  Kansas,  the  Senate  concur- 
ring therein,"  imequivocally  Indicates  that 
the  two  houses  comprising  the  Kansas  Leg- 
islature unite  In  giving  their  approval  to 
the  sections  which  follow  it,  with  the  pur- 
pose to  give  them  the  effect  which  they  pur- 
port to  have,  and  that  this  Is  all  that  could 
have  been  accomplished  by  a  literal  adher- 
ence to  the  formula  employed  by  the  Con- 
stitution. 

A  requirement  of  the  Constitution  that 
"the  style  of  the  laws  of  the  state  shall  be, 
'Be  It  enacted  by  the  Legislature  of  the 
state  of  Mississippi,' "  was  held  to  be  met 
by  the  use  of  the  word  "resolved"  in  the 
place  of  "enacted";  tbe  court  saying,  "The 
word  'resolved'  Is  as  potent  to  declare  the 
legislative  will  as  the  word  'enacted.' " 
Swann  v.  Buck,  40  Miss.  268.  That  deci- 
sion was  followed,  the  language  quoted  be- 
ing expressly  approved,  in  Smith  v.  Jen- 
nings, 67  S.  a  324,  46  S.  B.  821.  In  May 
V.  Rice,  Auditor,  91  Ind.  54«,  a  joint  reso- 
lution for  tbe  approprlatiott  of  money  was 
held  to  be  Ineffective,  but  It  was  not  in  fact 
approved  by  the  Governor,  and  In  the  opin- 
ion stress  was  laid  on  the  consideration 
that  the  Constitution  made  no  provision  for 
the  presentation  of  a  joint  resolution  to 
the  Governor  for  his  approval;  the  case 
of  Swann  v.  Buck,  supra,  being  distinguished 
on  this  ground  and  also  upon  a  difference 
in  the  language  of  the  provision  regarding 
the  enacting  clause. 

In  at  least  two  instances  the  Kansas 
Legislature  has  attempted  to  ai^roprlate 
money  by  tbe  adoption  of  a  measure  de- 
scribed as  a  Joint  resolution.  Laws  1889, 
pp.  421,  422;  Laws  1891,  p.  416.  It  may 
be  doubted  whether  either  attempt  was 
technically  successful,  for  neither  document 
contained  any  provision  as  to  the  time  of 
its  taking  effect,  or  for  its  publicatiou,  al- 
though each  was  In  fact  published  in  the 
statute  book.  Here,  however,  inasmuch  as 
we  conclude  that  every  requirement  of  the 
Constitution  has  been  substantially  com- 
piled with,  the  result  Is  a  valid  enactment 
Judgment  Is  rendered  In  favor  of  the 
plaintiff,  determining  that  the  claim  should 
be  approved  and  a  warrant  issued  and  paid. 
Tbe  issuance  ot  a  writ  wlU  at  coarse  not  be 
necessaiy. 
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JOHNSTON,  a  J.,  and  BUBCH  and  POR- 
TER, JJ.,  concurring. 

MARSHALL^  J.  (dissenting).  Neither  the 
title  to  the  resolution,  nor  Its  enacting  clause. 
If  it  may  be  called  such,  pretends  to  say  that 
what  follows  is  Intended  to  be  a  law.  The 
title  to  every,  law,  except  one  enacted  by  the 
Legislature  in  1917,  begins  with  the  words 
"An  act"  The  one  exception  is  chapter  91, 
the  title  to  which,  as  printed  In  the  statute 
book,  begins  with  the  words  "Relating  to" ; 
but  on  the  back  of  the  original  bill  the  title 
reads,  "An  act  realtlng  to,"  etc.  The  consti- 
tutional requirement  concerning  the  enacting 
clause  was  followed  by  the  Legislature,  in 
1917,  in  all  ii)stances,  when  a  law  was  being 
enacted.  It  is  safe  to  say  that  every  member 
of  that  Legislature  understood  that  both  the 
title  to  an  act  and  its  enacting'  clause  must 
give  warning  that  what  followed  was  Intend- 
ed to  be  a  law.  In  the  present  Instance  nei- 
ther the  title,  nor  the  enacting  clause,  nor 
both  together,  gave  any  such  warning. 

The  constitutional  requirement  is  simple. 
It  Is  generally  understood.  It  Is  easy  to  fol- 
low. There  should  be  no  refinements  con- 
cerning It.  Its  simple  requirements  must  be 
BO  obeyed,  or  they  will  cease  to  have  any 
force  or  effect 

DAWSOJf,  J.  (dissenting).  I  cannot  assent 
to  the  conclusions  of  the  majority.  The  Leg- 
islature will  meet  again  In  a  few  months  and 
doubtless  would  pay  the  petitioner's  claim 
In  the  regular  way,  by  a  specific  appropria- 
tion made  by  law,  as  all  other  proper  claims 
against  the  state  are  paid.  A  house  con- 
current resolution  Is  not  a  law.  The  Con- 
stitution takes  no  cognizance  of  such  a  reso- 
lution, and  does  not  define  it"  A  resolution 
is  a  declaration  of  opinion,  or  the  expres- 
sion of  a  purpose — nothing  more.  In  the 
Session  Laws  of  1917  are  concurrent  resolu- 
tions expressing  the  compliments  of  the 
House  and  Senate  to  Hon.  Charles  F.  Scott 
(chapter  339) ;  expressing  condolences  on  the 
death  of  Frank  Edimer  McFarland  (chapter 
345);  requesting  the  Kansas  Senators  and 
Representatives  In  Congress  to  vote  for 
woman  suffrage  (chapter  351),  etc.  There 
are  28  pages  of  conairrent  resolutions  in  the 
Session  Laws  of  1913,  the  subject-matter 
ranging  all  the  way  from  memorials  to  the 
President  on  the  high  cost  of  living  (chap- 
ter 341),  to  denunciations  of  "log  rolling"  and 
"pork  barrel"  raids  on  the  national  treasury 
(chapter  340).  And  the  decision  In  this  case 
raises  all  that  sort  of  stuff  to  the  dignity  of 
legislation! 

The  Constitution  recognizes  Joint  resolu- 
tions, but  the  resolution  here  under  scrutiny 
does  not  pretend  to  be  a  Joint  resolution. 
What  the  Constitution  does  say  Is  that  no 
money  can  be  drawn  out  of  the  state  treas- 
ury except  pursuant  to  a  specific  appropria- 


tion made  by  law ;  and  it  says  also  that  no 
law  shall  be  enacted  except  by  bill.  In  re 
iswartz.  Petitioner,  47  Kan.  157,  27  Pac.  839. 
Again,  the  Constitution  says  that  eTery  bill 
shall  have  an  enacting  clause,  and  that  It 
shall  plainly  run  like  this:  "Be  It  enacted 
by  the  legislature  of  the  state  of  Kansas." 
Compliance  with  that  provision  of  the  Con- 
stitution is  wanting  in  the  resolution.  The 
familiar,  effective,  and  summary  way  of  kill- 
ing a  bill  In  the  Legislature  Is  by  striking 
out  its  enacting  clause. 

I  know  quite  well  that  the  spirit  of  our 
time  Is  to  give  regard  to  the  substance  and 
not  to  the  form  of  things.  I  trust  I  am  In 
accord  with  that  spirit;  hut  disregard  of 
fundamentals  is  not  a  true  interpretation  of 
that  spirit.  Every  change  does  not  neces- 
sarily lead  to  progress.  There  are  a  few 
plain,  positive  restrictions  upon  the  delecta- 
ble task  of  getting  money  out  of  the  state 
treasury  which  the  Constitution  requires  to 
be  observed,  and  which  it  will  be  mischievous 
to  disregard.  A  resolution  of  the  two  houses 
of  the  Legislature  to  appropriate  money  is 
merely  a  declaration  of  the  House  and  Sen- 
ate that  they  bitend  to  see  to  it  that  a  law 
to  that  effect  will  be  duly  enacted.  The 
student  who  cares  to  investigate  this  sub- 
ject will  find  that  the  Kansas  l^slative 
custom  is  to  follow  up  these  resolutions  to 
draw  mon^  from  the  state  treasury  witli 
spedflc  Items  of  appropriations  to  that  ef- 
fect Tbese  are  usually  inserted  in  the  mis- 
cellaneous appropriation  acts.  For  example 
a  Senate  concurrent  resolution  to  appropriate 
$6,000  for  a  statue  of  Governor  Gild:  (Laws 
1913,  c.  864)  was  followed  by  an  item  in  the 
miscellaneous  approprlatlfm  act  to  the  same 
effect  (Laws  1913,  c.  60.  item  34).  In  dis- 
cussing the  necessity  of  following  up  this 
resolution  with  a  corresponding  item  in  the 
miscellaneous  appropriation  bill,  the  mem- 
ber from  Atchison  (Hon.  J.  W.  Orr)  said: 
"All  the  resolution  amounts  to  Is  three  dieen 
for  Governor  Gllck!"  In  1903,  the  House 
concurrent  resolution  auth<ffizlng  a  statue 
of  John  J.  Ingalls  (H.  J.  1436,  1612;  S.  J. 
843,  844)  was  followed  by  a  specific  Item 
appropriating  |6,000  in  a  formal  act  of  the 
Legislature  (Laws  1903,  c  35,  item  138).  See, 
also.  Laws  1913,  c.  364,  and  Laws  1913,  c 
60,  item  34.  Such  illustrations  could  be  in- 
definitely extended. 

Mandamus  is  a  discretionary  writ  It 
should  seldom  issue  In  any  gravely  debatable 
case.  The  courts,  the  Legislature,  and  the 
executive  officers  are  all  solemnly  sworn  to 
uphold  and  defend  the  Constitution.  If  we 
are  to  have  and  maintain  a  constitutional 
government,  we  must  stand  by  It  and  not 
whittle  it  away  so  that  it  will  mean  nothing 
but  a  few  glittering  generalities. 

WEST,      joins  in  the  dlaaenb 
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EVANS  T.  WOODMAN  AGO.  ASS'N. 
■     (No.  21149.) 
(Supreme  Court  of  Eans&a.    March  &.  1918.) 

(Syllalma  by  f Ae  Court.) 

1.  InStJBANCB  (@=>173— ACX^IDENT  InSTTKAKCB 
— C0N8TBUCT10N  OP  POLICY. 

A  clause  in  an  accident  insurance  contract 
provided  that  if  the  insured  was  Injured  "while 
engaged  temporarily  or  otherwise  in  any  occu- 
pation, work,  risk  or  exposure  classiGed  by  this 
association  as  more  hazardous  than  that  under 
vbich  this  certihcate  is  issued,  or  while  doing 
any  part  of  the  work  of  any  one  so  classified,  I 
or  my  beneficiary  shall  be  entitled  only  to  the 
benefits  provided  by  this  assuciatioo  in  its  classi- 
fied tables  for  such  increased  hazard;"  and  the 
Insured  who  had  been  In  charge  of  city  schools 
for  years  and  waa  classified  in  the  certificate  as 
superintendent  of  a  city  school  was  accidentally 
killed  while  cutting  down  a  tree,  about  six 
months  after  the  end  of  the  term  of  school,  in 
order  to  obtain  firewood  for  his  father.  Oc- 
casionally while  teaching  anU  in  vacations  he 
did  some  work  on  his  farm  near  the  school  and 
some  chores  for  his  father.  In  a  contest  as  to 
the  extent  of  the  benefits  due  it  ie  h^d  that  the 
clause  quoted  applies  to  occupations  rather  than 
to  casual  or  incidental  acts  which  might  pertain 
to  occupations  other  than  those  named  in  the 
certificate,  and  that  under  the  testimony  in  the 
eaae  the  jury  waa  justified  in  finding  that  the 
insured  oaA  not  changed  his  occupation,  and 
that  the  work  he  was  doing  when  he  was  killed 
pertained  as  much  to  that  of  a  teacher  as  that 
of  a  farmer. 

2.  In8uba:icb  €s9l46(3)  —  Accident  Inbub- 

AMCE— CONSTEUCTION . 

The  general  rule  is  that  if  the  terms  of  an 
accident  policy  are  obscure  or  open  to  more  than 
(me  construction,  that  one  which  is  more  favor- 
able to  the  insured  must  prevail. 

Appeal  from  District  Court,  Sedgwick 
County. 

Action  by  Nellie  Boyd  Evans  against  the 
Woodman  Accident  Association.  Judgment 
for  plalntUE,  and  defendant  appeals.  Af- 
firmed. 

a  P.  Craft  and  B.  J.  Halner,  both  of  Lin- 
coln, Neb.,  and  James  O.  Martin,  Chester  L 
Long,  and  A.  M.  Cowan,  all  of  Wichita,  for 
awellant  George  A.  Neel^,  of  Hutehlnson, 
for  appellee. 

JOHNSTON,  O.  J.  Nellie  Boyd  Evans  re- 
covered a  Judgment  against  the  Woodman 
Acddent  Association  In  the  sum  of  $3,222 
upon  B  certificate  issued  by  the  association  to 
her  husband,  William  E.  Evana,  now  deceas- 
ed. The  defendant  appeals. 

On  May  26,  1913,  when  the  certificate  of 
membership  In  tbe  association  was  Issued  to 
Evans  and  for  several  years  prior  thereto 
his  profession  was  that  of  public  school- 
teacher, and  at  the  time  of  the  Issuance  of 
the  certificate  he  held  the  position  of  super- 
intendent of  public  schools  of  Mulvane,  Kan., 
and  his  occupation  was  so  stated  la  his  ap- 
I^catloQ  for  membership  and  In  the  certifi- 
cate. E^r  several  years  prior  to  his  death 
he  was  also  the  owner  of  a  tract  of  farm 
land,  and  adjoining  this  tract  was  a  small 
tract  upon  which  hU  aged  and  inflrm  fiither 


lived  alone.  The  deceased  lived  In  town  not 
far  from  his  school,  but  It  had  been  his  cus- 
tom when  not  engaged  in  his  regular  duties 
as  a  teacher  to  go  to  the  farm  and  do  some 
of  the  work  there,  mainly*  In  the  mornings 
or  evenings,  and  aid  his  father  In  doing 
chores  and  in  caring  for  the  few  head  of 
stock  kept  on  the  farm.  It  was  provided 
that  the  application  of  the  insured,  the  by- 
laws of  the  association,  and  the  certificate 
Issued  ^onld  together  constitute  the  whole 
contract  between  the  parties.  Among  the 
prgvlslons  of  the  aiq;)licatlon  was  the  follow- 
ing; 

"I  hereby  agree  that  If  I  am  accidentally  In* 
jured,  fatally  or  nonfatally,  while  engaged  tem- 
porarily or  otherwise,  in  any  occupation,  work, 
risk  or  exposure  classified  by  this  association  as 
more  hazardous  than  that  uuder  which  this  cer- 
tificate is  issued,  or  while  doing  any  part  of  the 
work  of  any  one  so  classified,  I  or  my  beneficiary 
shall  be  entitled  only  to  the  benefits  provided 
by  this  association  ia  its  classified  taJiies  jEor 
such  increased  hazard." 

The  classification  of  risks  In  force  at  the 

time  the  certificate  waa  Issued  was  as  fol- 
lows: 

Occupation.  Risk.  BeaefiU. 

Teacber  ■cbool,  clt7  Select  (3,000 

Teacher  Bchool,  country  or  village  Ordinary  1,500 

Fftrmer  owner,  truck  raiser  Medium  1,000 

Farmer  owner,  or  renter  Uedlom  1,000 

Farm  laborer,  hired  band  Special  800 

[1  ]  In  May,  1914,  ETans*  term  as  superin- 
tendent expired,  and  he  did  not  thereafter 
secure  any  employment  or  contract  of  em- 
ployment as  a  teacher  or  superintradent  of 
schools.  During  the  ranuuer  of  1914  he  made 
a  campaign  for  the  office  of  county  treasurer, 
and  also  spent  some  of  his  time  workii^  on 
the  farm.  After  being  defeated  for  that  of- 
fice at  the  general  election  In  the  fall  he 
E^nt  considerable'  time  working  at  the  farm 
or  overse^ng  others  working  there  and  in 
aiding  his  father.  However,  he  did  not  de- 
pend upon  the  farm  as  a  means  of  support 
for  himself  and  family.  After  the  election 
efforts  were  made  by  him  to  obtain  another 
position  as  teacher,  and  he  considered  an 
offer  of  a  position  in  the  town  of  Corbln,  but 
It  does  not  appear-  that  be  arranged  to  take 
that  position.  In  connection  with  his  work 
as  a  teacher  and  np  until  the  time  of  his 
death  he  was  a  member  of  the  county  board, 
which  conducted  examinations  of  teachers 
and  graded  their  examination  papers.  Evans 
also  received  a  certificate  as  a  licensed  nor- 
mal teacher  about  the  time  his  term  as  super- 
intendent expired.  He  was  killed  on  Decem- 
ber 24,  1914,  when  a  cottonwood  tree  upon 
his  farm  which  he  was  cutting  down  for 
fuel  for  his  father  fell  upon  him  and  crush- 
ed him.  Among  other  findings  the  jury  found 
that  deceased  never  changed  his  occupation 
after  his  term  as  superintendent  expired; 
that  his  activities  after  June,  1914,  consist- 
ed of  being  a  member  of  the  examining  board, 
campaigning  for  the  office  of  county  treas- 
urer, and  taking  his  usual  recreations  on  tb» 
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farm ;  that  tlie  work  he  was  doing  when  he 
was  billed  was  connected  with  and  related  to 
the  occupation  of  teacher,  and  did  not  per- 
tain to  that  of  a  farmer. 

The  certiflcate  provided  for  the  payment 
to  the  beneficiary  of  $3,000  In  case  of  death 
by  external,  violent,  and  accidental  means, 
and  it  was  conceded  that  Evans'  death  was 
so  caused.  Prior  to  this  action  and  at  the 
trial  defendant  made  a  tender  of  $1,000  to 
plaintiff  as  the  extent  of  Its  liability  under 
the  certificate.  It  is  contended  by  defendant 
that  the  deceased  was  injured  while  tempo- 
rarily engaged  In  the  work  of  a  farmer,  and 
that  he  was  doing  part  of  the  work  of  ills 
father,  a  farmer,  and  therefore  plaintiff  could 
not  recover  more  than  the  amount  allowed 
for  such  risks.  It  la  clear  that  the  occupa- 
tion of  the  Insured  was  tliat  of  school-teach- 
er. He  had  served  as  superintendent  of  the 
schools  of  Mnlvane  for  seven  years,  and  be- 
fore that  time  had  been  engaged  as  teacher 
of  the  common  schools  of  that  city.  The  fact 
that  during  this  period  be  had  occasionally 
done  somje  work  on  his  farm  and  chores  for 
his  father  who  was  a  retired  farmer  did  not 
operate  as  a  change  of  vocation,  nor  make 
him  a  farmer,  "temporarily  or  otherwise." 
His  unsuccessful  candidacy  for  an  office  dur- 
ing the  vacation  period  cannot  be  interpreted 
as  a  change  of  occupation.  There  was  testl- 
mony  that  t^e  work  done  by  hUn  on  the  farm 
and  for  his  father  was  his  means  of  obtain- 
ing exercise  and  recreation,  and  the  Jury 
having  fonnd  that  there  was  no  change  of 
occupation,  and  that  between  the  ending  of 
the  term  of  school  and  the  time  of  his  death 
In  December  of  the  same  year  the  only  work 
done  by  him  was  acting  as  a  member  of  the 
examining  board,  an  onsuccessful  effort  to 
be  elected  as  county  treasurer  and  his  usual 
recreations  on  the  farm.  Some  time  before 
his  death  some  steps  had  been  taken  by  him 
to  obtain  another  position  as  school-teacher 
and  It  Is  plain  that  be  had  not  abandoned 
his  calling.  The  things  done  by  him  upon 
the  farm  were  casual,  and  mi^t  be  said  to 
be  inddental  to  his  work  as  a  tea<Aer. 
Clauses  like  the  one  In  question,  limiting  the 
Insnrer's  liability  where  the  Insured  is  in- 
jured while  engaged  In  an  occupation  classi- 
fied as  more  hazardous  than  ttiat  named  In 
the  certificate,  are  generally  held  to  apply  to 
occupations  rather  than  to  acts  that  are 
merely  casoal  or  InddentaL  The  tenns 
"WOTk,"  "risk,"  or  "exposure"  pertain  to  a 
classified  occupation  more  hazardous  than 
that  under  which  the  certiflcate  is  issued. 

In  Wlldey  Shmiud.  61  Kan.  861,  3S4. 
SB  Pac.  6G1.  6S2  (47  L.  R.  A.  650),  It  was  held 
that  one  insured  against  accident  as  a  bar- 
ber and  restaurant  keeper  who  was  injured 
Willie  hunting  ml^t  recover,  although  hunt- 
ing ml^t  be  dassed  as  a  more  hasardous  oc- 
cupation. The  bunting  was  treated  as  a  mat- 
ter of  recreation  inddent  to  the  daily  life 
of  the  insured,  and,  not  being  for  profit  or 
hire,  could  not  be  regarded  as  even  a  tem- 


porary change  of  occupation.  In  that  case 
there  Is  a  qootation  with  approval  from 
Union  Mutual  Accident  Ass'u  v.  Frohard,  134 
lU.  228,  25  N.  a  642,  10  L.  B,  A.  383,  23 
Am.  St.  Rep.  664,  In  which  It  was  said  that: 
"The  word  'occupation'  •  •  •  must  be 
held  to  have  reference  to  the  vocation,  profes- 
sion, trade  or  calling  which  the  aeaured  is  m- 
gaged  in  for  hire  or  for  profit,  and  not  as  pre- 
cluding him  from  the  performance  of  acts  and 
duties  which  are  simply  Incidents  connected 
with  the  daily  life  of  men  in  any  or  all  occupa- 
tions, or  from  engaging  in  mere  acts  of  exez^ 
cise,  diversion  or  recreation." 

Cutting  down  a  tree  was  not  the  usual 
work  of  the  insured,  and  may  be  said  to  be 
as  Incidental  to  school-teaching  as  it  would 
be  to  farmhig  and  many  other  vocatltms.  It 
is  not  easy  to  say  what  particular  acts  are 
properly  Inddental  to  one  TocatI<m  and  not 
to  another.  If  an  Insured  lawyer  should  oc- 
casionally cut  dolvn  a  dead  tree  in  his  or- 
chard or  yard  his  acts  could  hardly  be  treat- 
ed as  a  change  of  calling  any  more  than  the 
chopping  down  of  a  tree  now  and  then  by 
the  Prime  Minister  Gladstone  effected  a 
change  of  bis  vocation.  Occasional  acts  of 
that  kind  may  tie  proi>erly  treated  as  inci- 
dental to  almost  any  of  the  callings  or  oe- 
cupations.  The  filial  act  of  the  Insured  In 
cutting  wood  for  his  father's  use  cannot  be 
regarded  as  the  act  of  a  farmer,  and,  be- 
sides, his  father  had  retired  from  the  occu- 
pation of  fanning.  It  did  not  make  him  a 
farmer  or  woodchopper  any  more  than  to 
have  carried  his  father's  mail  occasionally 
would  have  made  the  Insured  a  mall  carrier. 

In  Stone's  Adm'rs  v.  United  States  Casu- 
alty Co.,  34  N.  J.  Law,  371,  the  Insured  was 
classified  In  the  policy  as  a  scbool-teacber, 
and,  being  temporarily  out  of  employment, 
be  caused  two  buildings  to  be  erected  tor  his 
own  use,  and  while  examining  the  work  as  it 
progressed  he  fell  from  the  second  story  and 
was  Idlled.  The  clause  relating  to  a  change 
of  occupation  or  any  exposure  more  hazard- 
ous than  that  named  in  the  policy  was  held  to 
apply  to  occupations,  and  not  Individual  acts, 
and  It  was  said  that  it  would  be  preposterous 
to  affirm  that  because  of  the  building  of  these 
two  houses  he  thereby  became  a  builder  bj 
profession.  It  was  held  that  the  jury  were 
warranted  In  finding  that  the  act  of  the  as- 
sured which  led  to  his  death  was  not  an  act 
that  was  more  appropriately  Incident  to  other 
occupations  than  It  was  to  that  of  a  teacher. 

Although  there  is  some  confilct  of  authori- 
ty, the  general  trend  of  the  cases  Is  that  cas- 
ual or  Incidental  acts  pertaining  to  another 
employmient  than  that  named  do  not  consti- 
tute a  change  of  employment  within  the 
meaning  of  clauses  like  that  under  considera- 
tion ;  neither  do  ttiey  operate  as  a  forfeiture 
or  reduction  of  the  amount  of  benefits.  la  a 
note  in  7  Ann.  C!as.  568,  many  authorities 
are  collected  in  support  of  the  mle,  whUdi  la 
stated  as  follows: 

"In  eoDBtruliw  Insursnoe  policies  which  coik- 
tain  provisions  for  changes  In  the  occupation  oC 
the  insured,  or  wliich  duuty  risks  accwrding  to 


Digitized  by 


Kan.) 


LASNIEB 


V.  MARTIN 


646 


occDpation,  it  Is  the  general  rale  that  to  be  en- 
caged in  a  certain  occupation  or  employment  is 
not  Inconsiatent  vith  tlie  incidental  perform- 
ance of  ^cta,  either  of  service  or  pleasure,  which 
do  not  come  within  the  stated  vocation  of  the 
Insured,  and  that  the  doing  of  such  acts  does 
not  operate  to  remove  the  Inaured  from  the  vo- 
cation in  which  he  is  classed." 

I^ater  cases  to  the  same  effect  are  collected 
in  Ann.  Cas.  1916B,  740-  Another  statement 
of  the  rule  applicable  where  a  forfeiture  or 
reduction  of  benefit  is  claimed  by  reason  of  a 
change  of  occupation  or  of  temporary  or  oc- 
casional acta  and  exposures  pertaining  to  an 
occupation  classed  as  more  hazardous  thaii 
that  named  in  the  policy,  with  a  long  list  of 
supporting  authorities,  is  set  forth  in  L.  H.  A. 
W15D,  312.   It  is  there  said  that: 

"Clauses  In  accident  policiee  providing  for 
a  forfeiture  or  reduction  in  the  sum  payable  it 
the  insured  is  injured  or  killed  in  any  occupa- 
tion or  exi>0Bure  classed  as  more  hazardous 
than  that  under  which  be  was  classified  have 
frequently  been  before  the  courts.  There  has 
been  little  difference  of  opinion  as  to  the  ap- 
plicability and  effect  of  such  provisions  as  ap- 
^ed  to  cases  where  the  insured  was  injured 
while  performing  an  occasional  act  relating  to 
a  more  hazardous  occupation;  it  being  general- 
ly held  that  the  classification  intended  by  such 
provisions  is  a  classification  of  occupatioos,  and 
Dot  of  particular  acts  or  exposures,  and  that 
therefore  the  fact  that  the  insured  occasionally 
performs  acts  pertaining  to  a  more  bazardoue 
occupation  does  not  have  the  effect  of  forfeit- 
ing the  policy  or  redudng  the  amoniit  of  recov- 
ery." 

See,  also,  note  In  24  li.  R.  A.  (N.  S.)  1174. 

[2]  A  few  cases  taking  a  different  view  of 
su<^  clauses  and  giviug  them  a  strict  inter- 
pretation as  against  the  Insured  may  be  found 
In  these  notes.  The  general  rule  is  that  if 
there  Is  doubt  as, to  the  construction  of  such 
provisions,  that  which  Is  most  favorable  to 
the  Insured  must  prevail.  Oasualty  Co.  T. 
ColvIn,  77  Kan.  561,  568,  95  Pac.  565 ;  Stone's 
Adm'rs  v.  United  States  Casualty  Co.,  supra. 

The  instructions  of  which  complaint  is 
made  follow  closely  the  rule  laid  down  In 
Wildey  v.  Sheppard,  supra,  and  the  other 
authorities  which  are  herein  dted  and  ap- 
proved. We  find  no  good  ground  for  the 
claim  that  the  verdict  was  given  under  the 
Influence  of  passion  and  prejudice. 

The  Judgment  of  the  district  court  Is  af> 
firmed.  All  the  Justices  concurring. 


(103  Kan.  651) 
lASNIEB  V.  MARTIN  et  oL  (No^  21147.)* 
(Supreme  Oonrt  of  Kansas.  March  9,  1918.) 

fSvllaiut  by  the  Court.) 

1.  Appbal  and  E&bob  «=»635(3)  —  Failube 
no  File  Thanscbift— Bffbct. 

Failure  to  provide  a  transcript  of  the  evi- 
dence does  not  necessarily  require  the  dismissal 
of  an  appeaL  It  merely  excludes  from  the  scope 
of  the  review  those  features  of  the  lawsuit  de- 
pendent thereon. 

2.  Pbbpetpitim  «=»1  — Ruu  Against  Peb- 

PXTUR1E8. 

The  role  against  perpetuities  is  that  no  fu- 
ture interest  io  property  can  lawfully  be  creat- 
ed which  does  not  necessarily  vest  within  21 


I  years  after  some  life  or  Ures  pre^tly  in  being, 
excluding  from  such  computation  of  years  the 
incipient  life  of  infants  in  ventre  sa  mere. 

3.  Pebpetuities  «=36(5)— Testamkntabt  Peo- 
visioN — Invalidity. 

Provisions  of  a  will  which  direct  that  no 
disposition  of  certain  property  ■  shall  be  made 
"within  twenty-one  years  after  the  death  of  my 
beloved  wife"  are  void  under  the  rule  against 
perpetuities. 

4.  Wnis  ®=»860— Void  Devise— <Effect. 

When  a  future  estate  attempted  to  be  creat- 
ed by  a  will  fails  because  it  offends  the  rule 
against  perpetuities,  the  property  thus  ineffec- 
tually disposed  of  vests  at  once  in  the  heir  or 
heirs  at  law ;  and  a  rent  charge  on  the  abortive 
future  estate  during  the  ill^al  interim  of  sus- 
pension fails  therewith. 

Appeal        District  Court,  C^oud  County. 

Action  to  quiet  title  by  Cellna  Lasnler 
against  Helen  Martin  and  others.  Judgment 
for  plalntur,  and  certain  defendants  appeal. 
Affirmed. 

M.  V.  B.  Van  De  Mark,  Fred  W.  Sturges. 
Jr.,  and  A.  M.  French,  all  of  Concordia,  and 
Kagey  &  Anderson,  of  Beloit,  for  appellants. 
W.  H.  Savery,  of  Kankakee,  111.,  and  Pulsi- 
fer,  Hunt  &  Short,  of  Concordia,  for  appellee. 

DAWSON,  J.  This  was  an  action  by  the 
plaintiff,  Cellna  Lasnler,  widow  and  sole 
heir  at  law  of  the  late  Alfred  Esmond  Las- 
nler of  Cloud  county,  to  quiet  her  title  to 
certain  property  which  tiad  belonged  to  her 
deceased  husband.  Alfred  left  a  will,  the 
material  parts  of  which  read: 

"First,  I  bequeath  to  my  wife,  Ceiina  Lasnier 
all  the  income,  real  estate  and  personal  prop- 
erty that  I  own,  as  long  as  she  lives  a  widow. 
If  she  re-marries  she  wiU  have  right  to  what  the 
law  allow  her  only. 

"Second,  I  oblige  her  after  receiving  life 
insurance,  which  is  in  her  name,  to  pay  $600.00 
to  the  parish  of  Concordia  for  Masses  to  be 
said  for  me  to  the  above  amomit,  within  a  year 
after  my  death. 

"Third,  I  oblU:e  her  to  give  J500.00  to  my 
sister  Emeline  Lasnier,  Sister  in  the  Convent 
of  Presentation  of  Marie,  in  St.  Hyacinthe, 
Canada,  under  the  name  of  Sister  Theresa. 

"Fourth,  I  devise  [advise]  her  to  sell  the 
farm  and  all  of  the  Stock  and  Implements,  but 
I  desire  that  the  store  shall  not  be  diaposed  of 
in  any  manner  within  21  years  after  the  death 
of  my  beloved  wife.  And  m  the  meantime  dur- 
ing the  21  years,  the  building  to  be  kept  In  re- 
pair out  of  the  income  of  same  buildmg  and  the 
balance  to  be  equally  divided  amongst  my  broth- 
ers and  sisters. 

"Fifth,  After  21  years  elapse  after  the  death 
of  my  beloved  wife,  should  the  building  be  sold 
the  amount  to  be  divided  amongst  and  between 
the  dilldren  of  my  brothers  and  sisters  that 
have  remained  good  Catholics  and  good  Citizens. 

"I  appoint  my  beloved  wife,  Ceiina  Lasnier, 
the  executrix  of  this  my  last  will  and  testa- 
ment." 

The  plaintiff  elected  to  take  under  the  law, 
and  not  under  the  will.  As  executrix  she 
paid  the  bequests  mentioned  In  the  second 
end  third  paragraphs  of  the  will,  and 
brought  this  action  against  all  the  next  of 
kin  of  her  husband  who  might  have  some 
claim  of  ri^t  under  the  fourth  and  fifth 
clauses  of  Alfred's  will,  basing  her  action  on 
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the  ground  that  those  clauses  of  the  will 
were  void,  and  there  was  a  partial  intestacy 
of  her  husband's  estate  which  devolved  up- 
on her  as  his  sole  heir  at  law. 

The  trial  ooort  gave  Judgment  for  plaintiff 
on  the  ground: 

"That  the  will  of  Alfred  Esmond  Lasoier  aa 
to  the  fourth  and  fifth  clauses  thereof  is  void 
and  of  DO  effect  because  of  ambiguity,  UDcertaiu- 
ty,  and  remoteness,  and  also  because  of.  the  rea- 
son that  the  said  clauses  violate  tiie  rule  against 
perpetuity." 

Certain  of  the  defendants  appeal. 

[1]  The  appellee  raises  a  preliminary 
question  by  mov|ng  to  dismiss  this  appeal  be- 
cause no  transcript  of  the  evidence  was 
provided  by  the  appellants.  Bat  unless  the 
quesUons  involved  in  the  appeal  require  a 
review  of  the  evidence  or  of  the  rulings  of 
the  coort  thereon,  a  transcript  would  serve 
no  purpose.  Failure  to  provide  a  transcript 
does  not  necessarily  require  the  dismissal 
of  an  appeal;  it  merely  excludes  from  the 
scope  of  the  review  ttiose  featorea  of  the 
lawsuit  dependent  thereon.  In  this  case  ap- 
.  parently  there  was  some  evidence  Introduced 
at  the  trial,  but  we  do  not  discern  Its  rele- 
vancy to  the  matters  now  urged  upon  our 
attention. 

[2, 3]  Were  the  fourth  and  fifth  clauses  of 
the  will  void  as  decided  by  the  trial  court? 
Let  us  test  them  by  the  rule  against  perpetu- 
ities. That  rule  is  that  no  future  interest  in 
property  can  lawfully  be  created  which  does 
not  necessarily  vest  within  21  years  after 
some  life  or  lives  now  in  being,  ezcludlng 
from  such  computation  of  years  the  incipient 
life  of  infants  in  ventre  sa  mere. 

In  Klingman  v.  Gilbert,  90  Kan,  546,  648, 
549,  135  Pac.  682.  683,  it  was  said: 

"If  by  the  terms  of  the  will  no  estate  could 
vest  in  the  children  of  either  son  who  died  leav- 
ing a  widow  until  her  death  or  remarriage,  the 
rule  against  perpetuities  was  violated,  because 
it  might  happen  that  the  son  would  marry  a 
woman  bom  after  his  father's  desth,  who  would 
survive  him  more  than  twenty-one  years.  The 
improbability  of  such  an  occurrence  does  not  af- 
fect the  matter.  The  rule  requires  tiiat  future 
isterests  within  its  scope  should  vest  within 
twenty-one  years,  exclusive  of  periods  of  gesta- 
tion, after  a  life  or  Kves  in  being.  •  •  ♦  It 
is  not  enough  that  the  future  interest  ma:^,  or 
even  that  it  will,  in  all  probability,  vest  within 
the  limits.  It  must  necessarily  so  vest'  30 
Oyc.  1482,  1483,  If,  however,  an  estate  would 
necessarily  vest  in  such  children  at  or  before 
the  death  of  their  father,  the  rule  was  satisfied, 
no  matter  6ow  loDg  their  possession  and  en- 
joyment of  the  property  mieht  be  postponed.  30 
Oyc.  1471,  1473:  22  A.  &  E.  Encycl.  of  I*  721. 
722;  Gates  v.  Seibert,  157  Mo.  254,  57  S.  W. 
1065  [80  Am.  St.  Sep,  625],  a  case  somewhat 
like  the  present;  note,  49  Am.  St  Rep.  126. 
The  question  for  determination  therefore  is. 
When  would  an  estate  vest  In  the  children  of 
one  of  the  sons  under  the  circumstances  stated? 
If  the  actual  and  obvious  purpose  of  the  testator 
was  one  which  the  law  does  not  permit  to  be 
carried  out,  the  provision  of  the  will  must  tail." 

In  Keeler  v.  Lauer,  73  Kan.  388,  S83,  894, 
85  Pac  641,  543,  It  was  said: 

"The  trust  Is  to  terminate  and  the  property 
to  pass  to  the  children  when  the  youngest  child 
ariives  at  the  age  of  twenty-one  yean.  Having 


no  statute  on  the  subject  the  common-law  rule 
prevails,  under  which  the  contingent  interest 
must  become  vested  within  a  life  or  lives  in  be- 
ing and  twenty-one  years  afterward,  to  which, 
under  some  circumstances,  is  added  the  period 
of  gestation.  22  A.  A  E.  Encycl.  of  L,  708; 
Gray,  Rule  against  Perpetuities  (2d  Ed.)  |  201, 
If  the  contingency  on  which  the  estate  is  to  vest 
must  certainly  hapi>en  within  the  common-law 
period,  it  does  not  offend  the  rule.'  As  the  mi- 
nority of  the  youngest  child  comes  within  the 
gross  period  added  to  a  life  in  being  there  is  no 
room  for  disagreement  It  is  htod,  too,  that 
the  term  of  twenty-one  years  may  be  taken  in 
gross,  without  reference  to  infancy,  and  the  de- 
vise is  not"  too  remote  if  the  contingency  must 
happen  within  that  period.  Barnitz's  Lessee  v. 
Robert  Casey,  11  U.  S.  [7  Cranch]  456,  468. 
3  L.  Ed.  403 ;  Potter  v.  Couch,  141  U.  S.  296, 
314,  11  Sup.  Ct.  1005,  35  L.  Ed.  721;  John- 
ston's Estate,  Johnston's  Appeal,  185  Pa.  179, 
39  Atl.  879,  64  Am.  St  Rep.  621;  Cadell  v. 
Palmer,  1  CI.  &  F.  (Eng.)  372;  Von  Brockdorff 
V.  Malcolm,  30  Oh.  Div.  172;  Gray.  Rule 
against  Perpetuities  Ed.)  §S  186,  223;  22 
A.  &  B.  Encycl.  of  L.  709." 

The  rule  against  perpetuities  has  received 
the  sanction  of  lawyers  and  statesmen  for 
many  generations,  both  In  America  and  Eng- 
land, and  it  Is  grounded  on  the  salutary  and 
far-sighted  public  policy  which  frowns  on 
the  total  exclusion  of  property  from  social 
commerce  for  long  periods  of  time.  Such, 
exclusion  Is  at  variance  with  that  phUos<9liy 
of  government  which  encoarages  the  accu- 
mulation of  private  property  In  such  form 
that  it  may  be  readily  used  or  disposed  of  to 
provide  against  the  possibilities  of  future 
want  or  misfortune.  Chancellor  Kent's  ex- 
amination of  the  early  English  cases  led 
him  to  say  that  perpetuities  had  led  to  con- 
fusion and  disorder,  and  had  often  caused 
the  entanglement  and  ruid  of  families.  4 
Kent,  267, 268.  Professor  Gray  declares  that 
the  rule  is  not  of  feudal  origin,  but  has  Its 
support  In  the  practical  needs  of  modem 
times.  Gray,  The  Bnle  Against  Perpetuities. 
S  203.  Sir  WilUam  Blackstone,  in  dlscoas- 
Ing  the  role  against  perpetuities,  says: 

"But,  in  *  *  *  these  species  of  executory 

devises,  the  contingencies  ought  to  he  such  as 
may  happen  within  a  reasonable  time;  as  with- 
in one  or  more  life  or  lives  in  being,  or  within 
a  moderate  term  of  years,  tax  courts  of  justice 
will  not  indulge  even  wills,  so  as  to  create  a  per- 
petuitjr,  which  the  law  abhors;  because  by  per- 
petuities •  •  •  estates  are  made  incapable 
of  answering  those  ends  of  social  commerce,  and 
providing  for  the  sudden  contingencies  of  pri- 
vate life,  for  which  proper^  was  at  first  estab- 
lished. The  utmost  length  Uiat  has  been  hither- 
to allowed  for  the  contingency  of  an  executory 
devise  of  either  kind  to  happen  in  is  that  of  a 
life  or  lives  in  being,  'and  one  and  twenty  years 
afterwards."  Gooley's  Blackstone,  book  2,  pp. 
173,  174. 

[4]  In  the  present  case,  the  plaintiff,  as 
was  her  privilege,  disdaimed  under  the  will 
and  claimed  her  right  to  half  the  estate  un- 
der the  statute.  What,  then,  became  of  the 
other  half  of  the  estate  after  paying  the 
specific  bequests?  The  will  says  the  ston 
building  is  not  to  be  disposed  of  In  any  man- 
ner within  21  years  after  plaintiffs  death. 
After  that  time  it  is  to  Test,  or  the  proceeds 
of  it  are  to  ves^  In  certain  persons  whose 
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identity  need  not  at  this  point  concern  us. 
It  la  not  within  21  years  after  some  life  now 
in  being,  bnt  after  that  time — beyond  that 
time — that  the  proceeds  of  this  property  are 
to  vest  according  to  this  will.  Certainly  this 
proTlslon  ot  the  will  offends  the  rule  agaii^t 
perpetnitieB.  And  when  a  proposed  future 
estate  falls  because  of  the  rule  against  per- 
petuities, the  property  vests  at  ouce  In  the 
heir  or  heirs  at  law.  In  re  Walkerly,  108 
Cal.  627,  41  Pac.  772,  49  Am.  St.  Rep.  97,  and 
note;  Re  Eountz,  213  Pa.  390,  62  Atl.  1103, 
3  L.  R  A.  (N.  S.)  639,  5  Ann.'  Gas.  427 ;  Cool- 
ey's  Blackstone,  book  2,  pp.  156,  157 ;  Gray, 
The  Rule  Against  Perpetulttes,  SS  247,  248. 
The  rent  ctiarge  on  the  [voperty,  being  for 
the  proposed  Illegal  term  of  suspension  or 
postponement  of  the  vesting  of  the  estate, 
necessarily  fails  with  the  failure  of  the 
abortlre  estate  Itsdf. 

In  view  of  the  foregoing,  it  seems  wholly 
unnecessary  to  dedde  whether  the  proTlslons 
of  the  will  creating  a  future  estate  to  vest 
Anally  In  snch  of  the  testator's  kinsmen  as 
had  "remained  good  OathoUcs  and  good  clt- 
Izens,"  without  prescribing  a  mode  of  de- 
tennining  these  requisite  qualiflcatlmis  of 
beneficiaries  to  take  under  the  will,  are  void 
for  uncertainty.  If  the  will  had  created  and 
bestowed  a  power  at  appointment,  or  if  it 
had  prescribed  some  oUiot  definite  and  suit- 
able mode  of  detexml^ng  who  among  the 
testator's  nephews  and'nleces  possessed  the 
requisite  qualiflcations,  there  might  be  no 
such  uncertainty  as  would  rillate  the  devise 
or  bequest.  40  Cye.  1706. 

It  is  su^ested  In  appellants*  brief  that 
the  store  building  did  not  amount  to  one-half 
of  the  testator's  pw^rty.  Probably  so,  but 
aside  from  the  building  the  will  does  not  at- 
tempt to  regulate  the  disposition  of  any  res- 
idue. The  testator  advised  his  widow  to  sell 
the  farm,  etc..  but  foiled  to  direct  a  disposi- 
tion of  the  proceeds  of  such  sale.  There, 
too,  the  will  dlsclnnes  a  partial  intestacy. 
All  the  property  ineffectually  disposed  of  by 
the  will  *  devolved  on  the  plaintiff  as  sole 
heir  at  law. 

The  Judf^«it  is  affirmed.  All  the  Jus- 
tices concnrring. 

(W  Kan.  669)  === 
DEPPENBAUGH  v.  UNION  PAC.  R  CO. 
(No.  21328.) 

(Supreme  Court  of  KansaB.  Bfarch  9, 1918.) 

(BvUdbu9  Jtv  the  Court.) 

1.  Mabteb  and  Sebvant  «=>27S(17)— Aixeqa- 
TIONS  OF  Neolioencb— PBOOr. 

Th^re  was  evidence  to  support  the  plain- 
tiFs  allegation  of  negligence. 

2.  Masteb  and  Sebvant  «S=»94— Injtrt  to 
Sebvant— Place  of  Wobk— LiABiLrrT, 

T'nder  section  8545  of  the  General  Statutes 
of  1915,  a  railroad  is  liable  for  the  Injuries  sus- 
tained by  a  car  repairer  who  is  blown  by  the 
wind  from  the  top  of  a  car  on  which  he  is 
working,  where  the  car  is  bung  repaired  in 
regnlar  shops,  at  a  divladoo  point,  on  tracks 


exclusively  used  for  repair  work,  and  Is  not  In 

or  under  any  shed. 

3.  OouMEBCE  $=>27(8)— Fedebax.  Gupix>tebs* 

LlABIUTT  AOTV- "INTEBSTATE  COMMEBCB." 

A  car  repairer  cannot  be  said  to  be  engaged 
in  interstate  commerce  while  working  on  a  car 
which  has  been  used  in  snch  commerce,  and 
which,  while  being  repaired,  is  empty,  and  la 
□ot  used  in  any  kind  of  transportatioo,  where  it 
does  not  appear  that  the  car  Is  used  exclurive- 
ly  in  interstate  commerce. 

[Ed.  Note.— For  other  definitioos,  see  Words 
and  Phrases,  First  and  Second  Series,  Inter- 
state Commerce.] 

4;  Master  and  Servant  e=^204(2),  228(2)— 

CONTBIBUTOBT  NEGLIQENCE  —  ASSUUPTION 

or  KiSK— Statute. 
Under  sections  8480-8482  of  the  General 
Statutes  of  1915,  neither  contributory  negligence 
nor  assumption  of  risk  ia  a  defense  in  an  action 
to  recover  damages  for  injuries  sustained  by  a 
car  repairer  under  the  circumstances  described 
In  the  second  paragraph  of  this  syllabus. 

Appeal  from  District  Court,  Wyandotte 

County. 

Action  by  Frank  E.  l>eCfenbaugh  against 
the  Union  Pacific  Railroad  ComimDy.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

R.  W.  Blalr,  T.  M.  LiUard,  and  A.  M.  Ham- 
bleton,  all  of  Topeka,  for  appellant  Stan- 
ley &  Stanley,  of  Kansas  City,  for  appellee. 

MARSHALL,  J.  The  defendant  appeals 
from  a  Judgment  rendered  against  it  in  fa- 
vor of  the  plaintiff  for  injuries  sustained  by 
him. 

The  plaintiff,  a  car  repairer,  was  Injured 
by  being  blown  from  the  top  of  a  freight  car 
on  which  he  was  working.  At  the  time  of 
his  injury,  the  plaintiff  was  employed  by  the 
defendant  in  Its  regular  repair  shops  In  Kan- 
sas City,  Kan.,  one  of  the  defendant's  divi- 
sion points.  The  car  on  which  the  plaintiff 
was  working  was  standing  on  a  track  used 
exclusively  for  repair  work,  but  was  not 
covered  nor  Inclosed  by  any  shed.  There 
were  sheds  connected  with  the  repair  sh(^, 
but  the  sheds  were  full,  and  there  was  no 
room  In  them  for  the  car  on  which  the  plain- 
tiff was  working.  The  plaintiff  was  remov- 
ing sheet  metal  from  the  roof  of  the  car. 
After  the  metal  had  been  loosened,  a  gust 
of  wind  caught  It  and  blew  it  and  the  plain- 
tiff to  the  ground.  On  the  day  the  plaintiff 
was  Injured,  the  wind  was  blowing  from  40 
to  45  miles  an  hour. 

The  petition  allied  that  the  defoidant 
was  negligent  In  not  having  the  car  on  which 
the  plaintiff  was  working  In  a  shed  which 
could  have  been  closed,  so  as  to  prevent  the 
wind  from  catching  and  blowing  the  metal 
roof  off  the  car.  Contributory  negUgencet 
assumption  of  risk,  and  that  the  plaintiff 
was  engaged  in  interstate  commerce  at  the 
time  of  his  injury,  were  alleged  as  defenses. 

[1]  1.  The  defendant's  first  contention  la 
that  there  was  no  evidence  to  support  the 
plaintiff's  allegation  of  negligence.  Section 
8545  of  the  General  Statutes  of  1915  reads: 
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"It  stun  be  nnlawfol  for  any  railroad  com- 
l>aD7  or  corporation  or  other  persons  who  own, 
control  or  <^erate  aiv  Une  (h  railroad  in  the 
state  of  Kansas  to  bnila  or  repair  railroad  equip- 
ment St  division  points  where  shops  are  located 
without  providing  sheds,  so  constructed  that 
they  may  be  entirely  inclosed,  over  the  tracks 
ezdusiTel;  used  for  such  repair  work,  so  that 
all  men  permanently  employed  for  such  repairs 
may  be  protected  during  storms  or  other  inclem- 
ent weather  or  from  extreme  beat:  Provided, 
nothing  in  this  act  shall  relate  to  temporary 
repairs  made  at  places  other  than  regolar 
shops." 

The  statute  applied  to  the  work  tbat  was 
being  done  by  the  plaintiff.  The  eridence 
supported  the  charge  of  n^graice  set  out 
In  the  petition. 

[2]  2.  The  defendant's  second  contention  Is 
that  its  n^ligence  In  fiUling  to  provide  a 
shed  for  the  repair  trftck  was  not  the  prox- 
imate cause  of  the  plaintiff's  injury.  The 
contention  cannot  be  harmonized  with  the 
requirements  of  tiie  statute.  The  wind  was 
the  direct  canse  of  the  injury  to  tlie  plain- 
tiff. If  the  statute  had  been  complied  with, 
the  accident  would  not  have  occurred.  The 
purpose  of  the  statute  whl^  has  been  quot- 
ed, Is  to  protect  employte  fnnn  bdng  Injured 
by  Inclonrat  weather  of  any  Idod— 4ieet  or 
cold,  rain  or  snow,  wind  or  stor^.  ^e  stat- 
ute was  not  compiled  with,  and,  because  It 
was  not  complied  with,  the  plaintiff  was  in- 
jured. Injury  to  an  employ^,  caused  by  in- 
clement weather,  could  have  been  foreseen  by 
the  defendant  as  a  result  of  its  faUure  to 
comply  with  the  statute^  The  Injury  that 
did  result  was  one  of  those  that  might  have 
been  thus  foreseen.  High  winds  occur  fre- 
quently in  this  state,  and  metal  roofs  are 
often  torn  from  buildings  by  such  winds. 
A  person  working  on  a  loosened  metal  roof 
of  any  structure,  during  a  high  wind  In  this 
state,  is  liable  to  be  injured.  The  statute 
was  intended  to  compel  the  defendant  to 
guard  against  the  thing  that  caused  the 
plaintiff's  injury.  There  was,  therefore, 
causal  connection  between  the  violation  of 
the  statute  and  the  injury  to  the  plaintiff, 
and  the  defendant's  contrition  cannot  be 
sustained  Substantial  support  for  the  con- 
clusion here  reached  Is  found  in  Fowler  v. 
Enzenperger,  77  Kan.  406.  413,  94  Pac.  995, 
16  L.  R.  A.  (N.  S.)  784;  Caspar  v.  Lewin,  82 
Kan.  604,  625,  109  Pac.  657, 49  L.  B.  A.  (N.  S.) 
526;  Gasteel  t.  Brick  Co..  83  Kan.  533,  637, 
112  Pac.  146. 

[3]  3.  The  d^endanfs  third  contention 
is  that  the  plaintiff  was  employed  In  inter- 
state commerce  at  the  time  of  his  Injury. 
The  car  on  whiidi  the  plaintiff  was  working 
was  an  empty  Union  Pacific  car.  The  acci- 
dent occurred  on  Novonber  19,  1915.  The 
car  had  been  used  in  the  r^Iar  commercial 
service  of  the  defendant  On  November  16, 
1916,  It  was  received  from  tlie  Wabash  Bail- 
road  after  it  had  completed  an  Interstate 
trip.  It  was  then  inspected,  found  In  bad 
order,  and  placed  in  the  yards  for  r^alrs. 
While  undergoing  repairs.  It  was  entirely 
out  of  commercial  service,  and  was  not  used 


for  any  commercial  purpose.  On  November 
22.  1916,  after  It  had  bera  repaired,  it  was 
ai^dn  pat  into  MHmnercial  service.  It  does 
not  appear  whether  the  first  senrloe  of  the 
car,  after  being  repaired,  was  in  Interatete 
commerce  or  la  Intrastate  commerce,  and  it 
does  Dot  am)ear  that  the  car  was  used  ex< 
cluBlvely  for  service  in  Interstate  commerce. 

There  has  been  some  confusion  In  the  de- 
cisions in  both  the  state  and  federal  courts 
concerning  the  Interstate  character  of  work 
similar  to  that  performed  by  the  plaintiff.  An 
analogous  case  was  decided  by  the  Suprraie 
Court  of  the  United  States  on  January  8, 
1917  (Minneapolis  &  St.  Louis  B.  B,  Co.  v. 
Winters,  242  U.  S.  363.  37  Sup.  Ct  170,  61 
L.  Ed.  368),  where  that  court  said: 

"The  plaintiff  was  makinff  repairs  upon  an 
ensine.  This  en^ne  'had  been  used  in  the 
hauling  of  freight  trains  over  defendant's  line, 
*  *  *  which  freight  trains  hauled  both  in- 
trastate  and  interstate  commerce,  and  *  *  • 
it  was  so  used  after  the  platDtifTs  injury.'  The 
last  time  before  the  injury  on  which  the  engine 
was  used  was  on  October  18th,  when  it  pulled 
a  freight  train  into  Marshalltown,  and  It  was 
used  again  oo  October  2l8t,  after  the  acdden^ 
to  pull  a  freight  train  out  from  the  same  place. 
That  is  all  that  we  have,  and  is  not  stimcient 
to  bring  the  case  under  the  act  This  is  not  like 
the  matter  of  repairs  upon  a  road  permanently 
devoted  to  commerce  among  the  states.  An  en- 
gine as  such  is  not  'permanently  devoted  to  any 
kind  of  traffic,  and  it  does  not  appear  that  this 
eugine  was  destined  especially  to  anything  mora 
definite  than  such  businees  ns  it  might  be  needed 
for.  It  was  not  interrapted  in  an  interstate 
haul  to  be  repaired  and  go  on.  It  simply  had 
Snished  some  interstate  buBiness  and  had  not 
yet  begun  upon  any  other.  Its  next  work,  so 
far  as  appears,  might  be  interstate  or  coufiaed 
to  Iowa,  as  it  should  happen.  At  the  moment 
it  was  not  engaged  in  either.  Its  character  as 
an  inatrnment  of  commerce  depended  on  its  em- 

gloyment  at  the  time,  not  upon  remote  proba- 
ilities  or  upon  accidental  later  events.'  242 
U.  S.  856-^7, 37  Sup.  Gt  171  (61     Ed.  35S). 

Following  the  reasoning  of  the  United 
States  Supreme  Court,  the  conclusion  is  in- 
evitable that  the  plaintiff  was  not  engaged 
In  Interstete  commerce  at  Qte  time  be  was 
Injured. 

[4]  4.  The  defendant's  last  contention  is 
that  the  plaintiff  was  guilty  of  C(mtr£but<»y 
negligence  and  assumed  the  risk.  This  con- 
tention  is  not  good.  Section  8481  of  the 
General  Stetutes  of  1916  reads: 

"That  in  all  actions  hereafter  brought  against 
any  such  common  carrier  by  railroad  under  or 
by  virtue  of  any  of  the  provisions  of  this  act  to 
recover  damages  for  personal  injuries  to  an  em- 
ployii,  or  where  such  injuries  have  resulted  in 
his  death,  the  fact  that  the  employ^  may  have 
been  guilty  of  contributory  negligence  shall  not 
bar  a  recovery,  hut  the  dama^^es  shall  be  dimin- 
ished by  the  jury  in  proportion  to  the  amount 
of  negligence  attributable  to  such  employ^: 
Provided,  that  no  «nploy6  who  may  be  injured 
or  killed  sball  be  held  to  have  been  guilty  of 
contributory  negligence  in  any  case  wnere  the 
violation  by  bu<Ai  common  .carrier,  its  officers, 
agents,  servants  or  other  employes  of  any  fed- 
eral or  state  sutute  enacted  for  Uie  safe^  of 
employes  contributed  to  tbe  injury  or  death  of 
each  employ^." 

Section  8482  of  the  General  Statutes  of 
1915  reads: 
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"That  any  action  broagbt  asainst  any  common 
carrier,  under  or  by  virtue  of  any  of  the  provi- 
sions of  this  act,  to  recover  dama^  for  in- 
juries to,  or  the  death  of  any  of  its  employes. 
Bach  employes  shall  not  be  held  to  have  assumed 
the  risk  of  his  employment  in  any  ease  where 
the  violation  by  Buth  common  carrier,  its  offi- 
cers, agents,  servants,  or  other  employes  of  any 
federal  or  state  statute  enacted  for  the  safety 
of  employ^  contributed  to  the  injury  or  death 
(tf  anch  employ^.'* 

These  statutes  applied  against  all  corpo- 
rations operating  railroads,  in  all  cases  of — 
"injury  or  death  resulting  in  whole  or  In  part 
from  tne  negligence  of  any  of  the  officers, 'agents 
or  employes  of^ such  carrier:  or  by  reason  of  any 
insufficiency  of  clearance  of  obstructions,  of 
stren^fa  of  roadbed  and  tracks  or  structure,  of 
machinery  and  equipment,  of  lights  and  signals, 
or  rules  and  regulations  and  oi  number  of  em- 
ployes to  perform  the  particular  duties  with 
safety  to  tnemselves  and  thdr  coemploy^s,  or 
of  any  other  inaufficiency,  or  by  reason  of  any 
defect,  which  defect  is  due  to  the  negligence  of 
said  employer,  its  officers,  agents,  servants  or 
other  employes  in  its  cars,  engines,  motors,  ap- 
pUances,  machinery,  track,  roadbed,  boats, 
works,  wharves,  or  other  equipment"  Gen. 
Stat:  1015,  S  8480. 

The  failure  of  the  defendant  to  provide  a 
shed  over  the  track  -on  which  the  car  was 
standing  while  being  repaired,  or  to  place  the 
car  in  a  shed,  contributed  to  tbe  plaintiff's 
Injury,  and  neither  contributory  negligence 
nor  assumption  of  risk  is  a  good  defense. 

The  judgment  Is  affirmed.  All  the  Jus- 
tle«8  concurring. 


tjax  Kan.  6U) 

FAIR  V.  UNION  TRACTION  CO. 
(No.  21362.) 

(Supreme  Conrt  of  Kansas.   March  9, 18180 

(Syllaitu  by  the  Court.) 
Stbkbt  Railboaos  «=>l(e(2),  114(21)— Pbe- 

SONAI,  InJUBT  —  PbOXIUATS  CaUSE  —  CON- 

TBIBtmiET  NeOUOKNGI. 
The  evidence  and  findings  considered,  and 
held,  the  proximate  cause  of  a  collision  between 
a  street  car  and  an  automobile  was  the  unlaw- 
ful speed  at  which  the  automobile  was  driven, 
although  at  the  moment  of  collision  the  automo- 
bile was  moving  at  a  lawful  rate  of  speed. 
Held,  further,  the  plaintiff,  who  was  an  occu- 
pant, but  not  the  driver  of  the  automobile,  was 
|:uUty  of  negligence  which  contributed  to  lus 
injury. 

Appeal  from  District  Court,  Montgomery 
County. 

Action  by  El.  C.  Fair  against  the  Union 
Traction  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed  and  cause 
remanded,  with  direction  to  enter  judgment 
for  defendant. 

John  J.  Jonea,  of  Chanute,  and  Chester 
Stevens,  of  Independence,  for  appellant. 
Thomas  B.  Wagstaff.  of  Independence,  for 
anwllee. 

BURCH,  J.  The  action  was  one  for  dam- 
ages for  personal  injuries  sustained  through 
the  collision  of  one  of  the  defendant's  street 


cars  with  an  antomoUle  In  wbldi  the  pl^- 
tlff  was  Tiding.  The  plaintlfl  recorered,  and 
the  defendant  !^eala. 

The  automobile  was  driven  1^  a  doctor 
who  was  a  Mend  of  the  plaintiff,  and  who 
was  taUng  the  plaintiff  to  his  home  at  about 
11  o'dodk  at  night  Myrtle  street  in  the 
city  of  Independence  extends  east  and  west 
Myrtle  street  Is  crossed  by  streets  mnntaig 
north  and  south,  numbered  consecutively 
from  east  to  west.  The  plaintlfl  lived  on  the 
south  side  of  Myrtle  street,  just  west  of 
Thirteenth  street,  whldi  is  SO  feet  wide.  In 
front  of  the  plaintUTs  home  Myrtle  street  is 
40  feet  wide.  The  street  car  track  Is  laid  In 
the  center  of  Myrtle  street  At  ninth  street 
the  automobile,  going  west  on  the  north  side 
of  Myrtle  street,  passed  the  street  car,  which 
was  west  bound.  The  automobile  proceeded 
at  the  rate  of  about  25  miles  per  hour  until 
Thirteenth  street  was  reached.  The  driver 
then  commenced  to  reduce  speed  In  order  to 
make  .the  contemplated  turn  to  the  south  to 
the  plaintiff's  home.  The  driver  first  turned 
to  the  right  until  near  the  north  curb  of  the 
street,  and  then  executed  a  curve  to  the 
south,  going  at  the  rate  of  about  5  miles  per 
hour.  As  the  automobile  was  crossing  the 
street  car  track,  55  or  60  feet  west  of  Thir- 
teenth street,  it  was  struck  by  the  street 
car,  which  was  running  at  the  rate  of  20  to 
25  miles  per  hour.  The  street  car  was 
equipped  with  headlights  much  like  those  of 
an  automobile,  and  could  be  stopped  within 
200  feet  when  running  at  the  rate,  of  25 
miles  per  hour. 

The  cause  was  submitted  to  the  jury  on 
the  plaintiff's  evidence,  after  a  demurrer  to 
the  evidence  had  been  overruled.  The  plain- 
tiff and  the  automobile  driver  both  testified 
that  the  plaintiff  gave  the  driver  no  In- 
structions  or  directions  with  reference  to 
the  management  or  operation  of  the  auto- 
mobile. The  plaintiff  testified  as  follows: 

"Q.  Now  the  street  car  was  moving  off  just 
as  you  went  by  it?  A.  Tes;  if  I  remember 
rightly  it  started  up  just  as  we  went  by. 

"Q.  Going  in  the  same  direction  that  you  did? 
A.  Yes,  sir, 

"Q.  And  the  doctor  went  fast  in  order  to  keep 
ahead  of  the  car?  A.  Yes,  sir. 

"Q.  You  knew  that  that  street  car  was  fol- 
lowing you  right  down  the  street?  A.  That  Is 
the  reason  we  were  trying  to  get  ahead  of  It 
or  get  away  from  it 

"Q.  And  for  the  purpose  of  getting  away  from 
that  car  you  drove  ust,  as  fast  as  25  miles 
an  hour?   A.  Yes. 

"Q.  You  were  perfectly  familiar  with  that 
street  car  and  the  street  car  track  and  the 
street?   A.  Yes,  sir." 

Among  the  defenses  pleaded  were  the  con- 
tributory negligence  of  the  plaintiff  and  the 
excessive  rate  of  speed  of  the  automobile. 
The  conrt  refused  to  instruct  the  jury  with 
reference  to  the  statutory  duty  to  operate 
automobiles  on  dty  streets  at  a  rate  of  speed 
not  in  excess  of  12  miles  per  hour.  With 
the  general  verdict  for  the  plaintiff  the  Jury 


tfstFar  othflr  easM  sw  ssaw  topic  and  KBY-NUHBSR  In  all  Kay-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


650 


171  PACIFIC 


RBPORTEE 


returned  special  fin^Unts  ot  fact,  which  fol- 
low: 

"Q.  No.  1.  How  for  east  of  the  point  of  col- 
lision coold  the  approachiog;  stJ^t  car  liave 
been  seen  on  the  night  of  January  7,  1916.  by 
one  at  or  near  the  place  where  the  aotomobile 
commenced  to  turn  toward  the  track?  A.  Two 
hundred  feet. 

"Q.  No.  2.  Is  it  not  s  fact:  (a)  That  the  ao- 
tomobile was  racing  with  the  street  car  imme- 
diately before  the  collision?  A.  No.  (b)  That 
in  order  to  keep  ahead  of  the  street  car,  the 
automobile  was  traveling  at  the  rate  of  about 
25  miles  per  hour  from  abont  the  intersection 
of  Ninth  and  Myrtle  streets?  A.  Tos.  (c)  That 
the  plaiotiff  knew  these  facta?   A  Yes. 

•  ••««•* 

"Q.  No.  4.  How  far  was  the  street  car  from 
the  point  of  collision  when  tiie  automobile  start- 
ed to  cross  the  atreet  car  track?  A  About  150 
feet 

"Q.  No.  6.  If  the  automobile  at  no  time  bad 
run  at  a  rate  of  aneed  to  exceed  12  miles  per 
hour,  could  the  collision  have  occurred  at  the 
time,  place,  or  in  the  manner  in  which  it  did 
occur?  A.  No. 

"Q.  No.  6.  Did  the  plaintiff  or  Dr.  Alford,  at 
any  time,  warn  or  otherwise  inform  the-  motor- 
man  that  the  automobile  was  about  to  crosa  the 
street  car  trade?  A.  No. 

•  *••*•* 

"Q.  No.  8.  After  the  automobile  crossed  Ninth 
street,  did  the  plaintiff  know  that  the  street 
car  was  following  the  automobile  in  which  be 
was  riding?   A.  Yes, 

"Q.  No.  9.  If  you  find  for  the  plaintiff,  in  what 
reBpect  do  you  find  the  defendant,  its  agents, 
servants,  and  employee  negligent?  A.  Running 
too  fast;  not  using  proper  signals." 

A  motion  for  Judgment  in  favor  of  the  de- 
fendant on  the  special  findings  was  denied. 

Since  the  plaintiff  admitted,  and  the  jury^ 
fonnd,  the  plaintiff  knew  the  street  car  was 
following  the  automobile,  signals  would  hare 
conveyed  no  Information,  and  the  Jury  were 
not  warranted  In  basing  their  verdict  on 
fitUoie  of  the  defendant  to  use  proper  sig- 
nala  If  by  their  finding  relating  to  negli- 
gence the  Jnty  meant  the  defendant  was  negli- 
gent because  the  street  car  was  <^rated  at 
too  great  a  rate  of  speed,  In  connection  with 
the  fiict  proper  signals  were  n<^  given,  there 
was  no  basis  tor  the  verdict  If,  however,  tiie 
Jury  meant  the  defendant  was  negligent  in 
two  distinct  and  independent  respects — run- 
ning too  fast,  and  not  using  proper  signals— 
the  verdict  must  rest  on  the  first  ground 
alone.  The  only  direct  evidence  bearing  on 
the  subject  of  proper  weed  for  the  atreet  car 
was  that  ot  a  former  employd  at  the  defend- 
ant, who  said  cars  were  ordinarily  operated 
at  the  rate  of  20  to  25  miles  per  hour.  There 
was  testimony' that  Myrtle  street  was  (me  of 
the  principal  thorouchfares  of  the  city,  used 
by  automoUles,  staoet  cars,  biusiee,  and  pe- 
destrians, but  the  extent  to  wtildi  tide  street 
was  used  late  at  night  was  not  shown,  and 
there  was  no  evidence  whatever  that  any 
vddcle  besides  the  antomoUle  In  which  the 
plaintiff  was  riding  was  using  the  street,  or 
that  any  person  crossed  the  street,  during  the 
ttme  the  street  car  and  the  automobile  moved 
from  Ninth  street  to  tlie  point  of  coUidon. 
TtiiB  evidence  of  several  of  plalntilTs  witness- 
es was  that  the  street  was  lighted  and  a  per^ 


son  could  see  all  Qie  way  up  Bfyrtle  street 
from  Thirteenth  to  Ninth.  The  jury,  there- 
fore, resOTted  to  some  standard  not  revealed 
by  the  evidence  for  the  finding  that  the  de- 
fendant was  negligent  in  respect  to  the  speed 
of  the  street  car.  Granting,  however,  the  car 
was  operated  at  too  great  a  rate  ot  speed,  we 
have  this  result:  Two  power-propelled  con- 
veyances go  forward  trom  a  point  on  the 
same  street,  at  the  same  time,  in  the  same 
direction,  at  the  same  general  rate  of  speed, 
and  vnder  the  same  conditions,  except  that 
one  is  confined  to  a  fixed  course,  while  the 
other  has  a  (iiolce  of  courses,  and  can  be 
stopped  more  quickly.  The  one  having 
greater  freedom  of  movement  turns  in  front 
of  the  other,  and  they  collide.  The  street 
car  is  negligently  used.  The  automobile  is 
not  Manifestly  there  Is  sometlilng  wrong 
with  a  verdict  announcing  such  a  conclusion. 

The  court  is  of  the  opinlw  the  unlawful 
speed  of  the  automobile  directly  and  proxi- 
mately contributed  to  the  ccdllslon.  .The  ad- 
mitted purpose  ot  the  plaintiff  was  to  readi 
his  home  on  the  south  side  of  Myrtle  street 
beyond  l%lrteaith.  The  proper  route  was 
taicen.  To  make  the  required  turn  across  the 
street  car  trade  to  the  platntlfTs  home  it  was 
necessary  to  reduce  the  speed  ot  the  autoino- 
bUe.  The  speed  was  reduced  to  S  miles  per 
hour,  And  at  the  moment  of  the  collision  the 
automobile  was  not  vit^ting  the  statute. 
The  statute  fixes  t^e  maximum  rate  of  speed 
for  country  roads  as  well  as  for  dty  streets. 
If  an  automobile  driver  going  to  town  should 
violate  the  statute  several  times  on  level 
stretches  of  good  road,  but  on  reaching  the 
city  limits  should  observe  the  law,  and  after 
driving  several  blocks  should  collide  with  a 
street  car,  his  fast  driving  would  bear  no 
causal  relation  to  the  final  event  The  meet- 
ing of  the  automobile  and  the  street  car 
would  be  a  mere  fortuity.  In  this  Instance 
the  causal  connection  Is  quite  manifest  The 
finding  of  the  Jury  that  the  automobile  was 
not  racing  with  the  street  car  immedtately 
before  the  collision  Is  technically  correct 
The  contest  of  speed  ended  a  few  seconds 
before  the  collision,  when  the  autom(ri>ile 
reached  the  point  where  it  was  (Aliged  to 
slow  down.  All  that  high  speed  could  ac- 
compli^ was  accomplished.  But  for  the  dis- 
tance of  four  blocks  the  automobile  main- 
tained twice  the  lawful  rate  of  speed,  for  uie 
purpose  of  keeping  ahead  of  the  street  car 
which  Is  racing.  The  ultimate  goal  was  the 
plaintiff's  home,  and  slackening  speed  to 
make  the  turn  across  the  track  was  merely  a 
nn^od  of  reaping  the  reward  of  the  unlaw- 
ful conduct  The  Jnry  twoperly  found  that 
the  collision  coold  not  have  occurred  If  the 
automoMle  had  been  oi>erBted  at  lawful 
speed,  and  the  violation  of  the  statute  was  a 
contributing  cause  of  the  colllsi<m. 

While  tiie  driver  of  the  automobile  was  a 
doctor,  be  was  not  answering  an  emergency 
call  demanding  excessive  speed.  Gen.  Stat, 
me,  I  600.    He  was  taking  the  plalntlfT 
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hotxie.  Although  the  drive  was  made  for  the 
plaintiff's  convenience  and  benefit,  it  may  be 
cMiceded  the  plaintiff  was  merely  the  dri- 
ver's guest.  To  accomplish  the  desired  end 
a  flagrant  violation  of  a  statute  raacted  for 
the  public  safety  was  persisted  in  for  a  long 
distance  down  Myrtle  street  By  the  frank 
admlsBlcma  confiained  in  the  plaintiff's  testi- 
mony printed  above  he  identifled  himself  with 
the  unlawful  enterprise.  He  approved  it,  con- 
sented to  it,  and  participated  in  it.  He  s^id, 
"that  is  the  reason  we  were  trying  to  get 
ahead  of  it."  Consequently  he  was  person- 
ally negligent,  within  the  principles  stated 
in  the  case  of  Anthony  v.  Klcfner,  00  Kan. 
IM,  200,  201,  150  Pac.  524,  L.  R.  A.  1915P, 
873,  Ann.  Cas.  1916E1,  2»4. 

.The  plaintiff  and  the  automobile  driver 
both  testified  that  before  the  turn  was  made 
they  looked  back  and  saw  no  street  car. 
They  described  the  conditions  and  related 
what  they  did-  The  Jury  found,  however, 
that  the  street  car  could  have  been  seen  for 
e  distance  of  200  feet  when  the  autwoobile 
commenced  to  turn  toward  the  track,  that  the 
street  car  was  loO  feet  away  whai  the  auto- 
mobile started  acroBs  the  track,  and  that  the 
jdalntlff  knew  the  street  car  was  following 
the  automobile.  OSie  plaintiff  had  been  Iden- 
tifled  witb  a  violation  of  the  speed  law,  the 
oonseqnences  of  which  were  to  be  estimated 
and  met  Under  these  circumstances  the 
plaintiff  was  chargeable  with  what  he  oould 
have  aeeo  when  leaving  a  place  of  safety  for 
a  place  of  danger,  and  Judgment  shonld.have 
been  rendered  for  the  d^lmdant  on  the  spe- 
cial findings  of  the  Jury. 

The  judgment  of  the  district  court  la  re- 
TOwd,  and  the  cause  is  rrananded,  with  di- 
rection to  alter  Judgment  for  the  defnidant. 
All  the  Justices  concurring. 

(102  Ku.  677)  " 

CANADAY  et  al.  v.  MILLER  et  al. 
(No.  21342.) 
(Supreme  Court  'of  Kansas.    March  9,  18ia) 

(ByUaJtui  hy  tAe  Court.} 
L  Vkndob  and  Pubchabeb  ©=>  136  — Con- 
tract TO  PuBCHASE  Land — Merchantable 
Title— Satisfaction  op  Puecbaseb. 
A  vendor  agreed  to  make  abstracts  of  title 
and  perfect  title  to  the  eatisfaction  of  the  ven- 
dee.  The  vendee  took  the  opinioQ  of  able  law- 
yers, who  advised  him  the  abstracts  furnished 
were  insufficient,  and  the  title  tendered  was  not 
marketable,  and  refused  to  complete  the  pur- 
chase.   Beld^  specific  performance  should  not 
be  decreed. 

2.  VXNDOB  AND  PUBCHASEB  ^=»130(1)— MaB- 
KETABLK  TiTLE— KOBEIGN    LaW— EVIDENCE. 

The  evidence  relating  to  the  title  of  real 
estate  in  the  state  of  Arkansas  ccHnsidered,  and 
Md.  the  title  Is  not  marketable  under  the  laws 
of  that  stata. 

Appeal  from  District  Court,  Hlaml  County. 

Action  for  spedflc  performance  by  J.  P. 
Canaday  and  another  against  Frank  Miller 
and  am^o*.  Judgment  for  def^dants  and 
idaintUb  appeal-  Affirmed. 


M.  A.  Lane,  C!harles  T.  Meuser,  and  Al- 
pheus  Lane,  all  of  Faola,  for  appellants.  K 
T.  Riley,  of  Paola,  J.  H.  Austin,  B.  Denny 
Davis,  and  Wm.  F.  Woodruff,  aU  of  Kansas 
Cnt7,  llo.(  for  ara^lees. 

BURCH,  J.  The  action  was  one  for  spe- 
dfle  performance,  the  purpose  being  to  re- 
quire the  defendant  to  accept  title  to  cer- 
tain lands  in  Arkansas.  The  defendant  pre- 
vailed, and  the  plaintiff  appeals. 

The  defendant  traded  a  stock  of  goods  to 
the  plaintiff  for  land  in  Kansas  and  in  Ar- 
kansas. Possession  of  the  stock  of  goods 
was  delivered  to  the  plaintiff,  on  certain  con- 
ditions. The  plaintiff  furnished  abstracts  of 
title  to  the  Arkansas  land  which  were  con- 
fessedly defective  and  which  disclosed  ques- 
tionable title.  Afterwards  a  second  contract 
was  made  giving  the  plaintiff  time  in  which 
to  perfect  both  his  abstracts  and  his  titl&. 
The  agreement  was  that  the  plaintiff  would, 
"with  all  convenient  speed,  proceed  at  once 
to  have  abstracts  and  title  to  said  land  made 
and  perfected  to  the  satisfaction  of  suid  Mil- 
ler." New  abstracts  were  subsequently  sub- 
mitted to  the  defendant,  who,  after  having 
them  examined,  disapproved  them  and  dis- 
approved the  title  disclosed.  The  action  in- 
volved several  subjects.  With  respect  to  the 
one  under  consideration,  the  court  made 
merely  a  general  finding  that  the  plaintiff 
ought  not  to  recover. 

The  decision  of  the  district  court  is  sus- 
tainable on  two  grounds. 

[1]  The  abstracts  and  title  were  to  be  made 
and  perfected  to  the  satisfaction  of  the  de- 
fendant. He  is  not  satisfied  with  either. 
He  took  the  dplnion  of  able  lawyers  on  both 
subjects,  who  advised  him  the  abstracts  are 
Insufficient  and  the  title  is  not  merchantable. 
His  dissatisfaction  is  not  captious,  nor  arM- 
trary,  nor  feigned,  and  under  his  contract  he 
is  not  obliged  to  go  further.  Le  Roy  v.  Har- 
wood,  119  Ark.  418,  178  S.  W.  427 ;  HollingB- 
worth  V.  Colthurst,  78  Kan.  455,  96  Pac.  851, 
18  U  B.  A  (N.  S.)  741. 130  Am.  SL  Rep.  3S2; 
Read  v.  Loftns,  S2  Kan.  485,  403,  108  Pac 
800,  31  L.  R.  A.  (N.  S.)  457;  Ramey  T.  Tboi^ 
son,  94  Kan.  150, 146  I^c.  315. 

[2]  The  title  tendered  was  not  merchant- 
able. The  determination  of  this  question  de- 
pended on  the  law  of  Arkansas,  l^e  plain- 
tiff offered  in  evidence  the  opinions  of  Ar- 
kansas attorneys.  They  admitted  the  plaiu- 
tlff  does  not  have  a  rec(n^  title,  and  base 
their  (pinions  that  tlie  title  la  merchantable 
on  adverse  possession  of  a  special  kind,  or 
on  confirmatory  actions  quieting  such  title 
as  the  plaintiff  had  by  adverse  poesesslon. 
The  d^endant  offered  the  opinion  of  an  Ar- 
kansas attorney,  based  on  decisions  of  the 
Supreme  Gonrt  of  Arkansas,  that  the  title  ia 
not  mercbantabla  The  evidence  of  tills  wit- 
ness sustains  the  Judgment  of  the  trial  court 

Under  a  statute  of  the  state  of  Arkansas 
payment  of  taxes,  under  color  of  title,  on  un- 
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ImproTed  and  nnlnclosed  land,  confers  con- 
stractlve  possession,  which  may  ripen  into 
title  by  virtue  of  the  statute  of  limitations, 
the  same  as  actual  adverse  possession.  The 
title  thus  acquired  Is  title  by  adverse  posses- 
sion, conatructlve  adverse  possession  as  dis- 
tinguished from  actual  adverse  possession. 
Taylor  V.  Leonard,  &4  Ark.  122,  126  S.  W. 
387.  The  plaintiff's  title  is  of  the  character 
Just  described,  and  In  Arkansas,  to  be  mar- 
ketable, a  title  must  be  a  clear  record  title. 
Title  by  adverse  possession  is  not  market- 
able, however  perfect  it  may  be.  Maya  t. 
Blair,  120  Ark.  69,  179  S.  W.  331. 

Decrees  quieting  the  plaintiff's  title  have 
been  entered.  The  service  was  by  publica- 
tion of  a  warning  notice  to  all  persons  inter- 
ested. Decrees  of  this  kind  may  be  opened 
within  three  years  by  any  person  offering  to 
file  a  meritorious  defense,  and  may  bo  open- 
ed by  persons  under  disability — Infants,  idi- 
ots, lunatics,  and  married  women — within 
three  years  after  removal  of  disability.  The 
decrees  were  rendered  In  November,  1916. 
This  action  was  commenced  in  January,  1916. 
Since  the  decrees  are  "not  even  yet-lmpervi- 
ons  to  the  attack  which  under  certain  cir- 
cumstances can  be  made"  upon  them,  the 
plaintifTs  title  still  rests  on  adverse  posses- 
sion. See  Shelton  t.  Ratterree,  121  Ark.  482, 
181  S.  W.  288. 

The  plaintiff  undertakes  to  demonstrate 
that  the  decrees  cannot  be  opened  by  any- 
body. What  he  succeeds  In  doing  Is  to  show 
a  probability  that  his  title  by  adverse  pos- 
session is  good.  Under  the  law  of  Arkansas 
that  kind  of  a  title  is  not  marketable. 

The  judgment  of  the  district  court  Is  af- 
firmed. All  the  Justices  concurring. 

(102  Kan.  B79)  ~ 

HULIi  T.  BOXI/B  et  aL   (No.  21S43.)* 
(Supreme  Court  of  Kansas.    Harcb  9.  1918.) 

(Sullabua  by  the  Court.) 

1.  TjAndlobo  and  Tenant  «=>32S— Leas&- 
PrOCEEDS  or  PASTDBINa  Obowino  Cbof. 

Where  the  owner  of  land  makes  a  contract 
with  tenants  that  they  are  to  raise,  harvest,  and 
thresh  a  crop  of  wheat  thereon,  delivering  to 
him  one-tbini  thereof  at  a  railway  station,  in 
the  absence  of  any  further  agreement  affecting 
the  matter,  he  has  no  claim  against  them  for 
a  share  of  the  proceeds  of  pasturing  the  grow- 
ing crop. 

2.  Lanolobd  and  Tenant  ®=3322— Leabb— 
Pastubinq  Gbowino  Crop— Damages. 

In  an  action  by  the  owner  against  the  ten- 
ants under  such  a  contract,  for  damages  done 
to  the  land  by  the  pasturage,  it  is  not  error 
to  instruct  that  they  had  a  right  to  pasture 
the  growing  cropj  being  resxwnsible  to  the  own- 
er for  any  resulting  injury. 

Appeal  from  I>l8trlct  Cdurt,  Clark  County. 

Action  by  Henry  Mull  against  James  Boyle 
and  others.  Judgment  for  defendants,  and 
j^lntiff  appeals.  Affirmed. 

Robert  O.  Mayse,  of  Ashland,  for  ai^l- 
Innt.   r.  C  Price,  of  Ashland,  for  appellees. 


MASON,  J.  Henry  MuH,  the  owner  of  a 
tract  of  land,  agreed  with  James,  Charles, 
and  Ed  Boyle  that  they  were  to  grow  a  crop 
of  wheat  thereon,  delivering  to  him  one-third 
thereot  The  agreement  was  carried  out 
Mull  thereafter  brought  an  action  against 
the  Boyles,  alleging  that  they  bad  for  their 
own  benefit  pastured  cattle  upon  the  growing 
wheat  between  November  and  March,  and  ask- 
ing Judgment  for  f  120,  which  he  alleged  to  be 
one-third  of  the  value  of  the  pasturage.  An 
objection  to  the  Introduction  of  evidence  up- 
on this  part  of  the  petition  was  sustained, 
and  from  this  ruling  the  plaintiff  appeals. 
A  second  cause  of  action  was  included  In  the 
petition,  based  upon  the  assertion  that  the 
land  was  Injured  by  pasturing  cattle  there- 
on. On  this  CQunt  a  trial  was  had,  result- 
ing In  a  verdict  and  judgment  for  the  de- 
fendants. An  appeal  Is  taken  therefrom  on 
the  ground  of  error  In  the  giving  and  re- 
fusal of  instructions 

[1]  1.  The  petition  described  the  agree- 
ment between  the  parties  In  these  words: 

"A  verbal  contract  of  lease  whereby  plaintiff 
did  for  the  following  crop  season  rent  to  de- 
fendant's jointly  [the  land  referred  tol  in  con- 
sideration of  which  the  defendants  did  agree 
to  farm  said  land  and  plant  the  same  to  wheat, 
furnish  the  aeed  therefor,  harvest  and  thresh 
said  wheat  when  matured,  and  deliver  one-third 
of  the  crop  therefrom  to  order  of  idaintiff  at 
the  nearest  railway  station." 

The  plaintiff  by  the  use  of  the  terms 
"lease"  and  "rent"  characterizes  the  contract 
as  one  creating'  the  relation  of  landlord  and 
tenant,  and  It  is  so  treated  in  his  brief.  The 
argument  upon  wblcb  he  bases  his  right  to 
recover  is  substantially  this:    The  statute 
declares  that,  where  the  rent  is  payable  in 
a  share  of  the  crop,  the  lessor  shall  be  deem- 
ed the  owner  of  such  share.   Gen.  Stat  1915, 
i  5980.   It  is  held  that  the  landlord  has  such 
an  ownership  In  the  growing  crop  that  he 
may  maintain  an  action  for  the  value  of  bla 
share  against  a  third  person  who  has  negll* 
gently  destroyed  it   Sayers  v.  Ballway  Co., 
82  Kan.  123,  107  Pac.  641,  27  L.  R.  A.  (N. 
S.)  168.   The  landlord  and  tenant  under  such 
a  lease  are  regarded  as  tenants  in  common 
of  the  crop  (24  Cyc.  1471) ;  and,  Inasmuch 
as  the  defendants  by  pasturing  tike  growing 
wheat  used  to  their  profit  a  part  of  a  crop 
which  the  plaintiff  owned  in  common  with 
them,  they  should  account  to  him  for  the 
proceeds  In  proportion  to  his  ownership. 
Upon  this  proposition  the  plaintiff  cites  the 
statute  giving  one  cotenant  a  right  of  action 
against  another  for  receiving  more  than  a 
just  proportion  of  rents  and  profits  (Gen. 
Stat.  1915,  8  5977),  which,  however,  relates 
to  the  rights  of  tenants  In  common  of  the 
land  rather  than  of  the  crops.    Under  a 
lease,  as  distinguished  from  a  cropper's 
agreement,  the  ownership  of  the  cmpa  as  be- 
tween the  landlord  and  tenant  Is  ordinarily 
regarded  as  in  the  latter,  although  the  rent 
Is  to  be  paid  in  a  share  thereof.    24  Oyc. 
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1468 ;  8  B.  a  K  376,  377;  16  R.  G.  I*.  688. 
Bnt  we  do  not  tlilnk  the  controrersy  la  to  be 
settled  by  the  consideration  of  where  the  ti- 
tle of  the  growing  crop  Is  deemed  to  be  rest- 
ed, but  by  detennlnlns  the  fair  and  reason- 
able constnictlon  of  the  contract  that  was 
entered  into.  It  was  not  lednced  to  writing, 
but  Its  t«ms  are  predaely  set  ont  In  the 
vteading.  The  sitnatlon  Is  snhatantially  the 
same  aa  though  a  written  agreement  had 
been  made  in  the  very  words  used  by  the 
pleader.  The  question  pcesented  Is  as  to  the 
legal  effect  of  that  language.  And  we  think 
It  reasonably  clear  that  the  provision  tnat 
the  defendants  were  to  deliver  one-third  of 
the  "crop"  at  the  railway  station  meant  that 
one-third  of  the  grain  was  to  be  dellTcred, 
and  from  the  fact  that  it  was  specified  that 
the  plaintiff  was  to  receive  one-third  of  the 
grain,  without  any  reference  to  hU  obtaining 
any  other  proOt  out  of  the  transaction,  the 
fair  Inference  Is  that  this  is  all  that  he  ex- 
pected or  was  entitled  to.  The  defendants 
were  Intrusted  with  the  management  and 
control  of  the  crop ;  it  was  for  thm  and  not 
for  the  plaintiff  to  say  whether  It  should  be 
pastured,  and,  If  so,  iphen  and  how ;  and.  In 
the  absence  of  any  express  reference  to  the 
matter  In  the  agreement,  we  think  th^  were, 
entitled  to  the  Incidental  profit 

^Miether  a  part  of  what  may  be  called  the 
by-products  la  deemed  to  be  Included  with- 
out acpKm  mention  In  an  agreement  that 
the  landlord  is  to  receive  a  share  of  the  crop 
as  rent  may  depend  to  some  extent  on  the 
facte  of  the  particular  case.  In  Moser  v. 
I^wer,  48  Mo.  App.  86,  the  landowner  was 
held  to  be  entitled  to  a  share  of  the  stalfae 
under  a  contract  giving  him  a  proportion  of 
the  corn  crop,  but  the  other  party  was  said 
to  be  a  cropper,  and  the  matter  was  afSTected 
by  the  practical  interpretation  given  to  the 
agreement.  In  Black  v.  Scott,  104  Mo.  App. 
37,  78  S.  W.  301,  the  same  rule  was  ap- 
plied where  the  conditions  may  not  have  been 
the  same,  but  no  purpose  was  shown  to  ex- 
tend the  doctrine  of  the  earlier  case,  or  to 
do  more  than  follow  the  precedent  there  es- 
tablished. In  Hansen  v.  Hansen,  88  Neb.  517, 
120  K  W.  082,  the  clrcumstaDce  that  the 
landlord's  share  of  the  corn  crop  was  to  be 
delivered  to  him  at  some  distance  from  the 
land  was  held  to  Indicate  that  the  stalks 
were  not  meant  to  be  included.  In  Iddings 
r.  Nagle,  2  Watts  ft  S.  (Fa.)  22,  it  was  sug- 
gested that  an  agreement  to  pay  rent  by  a 
delivery  of  grain  In  the  busbel  implied  that 
the  grower  of  the  crop  was  to  have  the  straw. 
In  Corey  v.  Struve,  16  Cal.  App.  310,  116 
Pac.  975,  the  tops  of  sugar  beets  grown  on 
shares  were  held  to  belong  to  the  landlord, 
largely  by .  reason  of  a  local  custom.  The 
present  case  Is  not  closely  analogous  to  any 
of  those  dted,  because  the  portion  of  the 
vegetation  eaten  by  the  grazing  cattle  was 
not  a  part  ot  the  matured  crop— it  did  not 
help  to  make  up  the  finished  product  of  the 


fanning  opMutltm.  mie  use  made  of  the 
wheat  field,  resulting  In  no  injury  to  the  crop 
or  the  land,  was  an  in(Mental  advantage  ac- 
cruing from  Ita  temporal  possession  and 
controL 

The  petlti<ni  alleges  that  the  implied 
terms  of  the  contract  the  plaintiff  was  en- 
titled to  a  share  in  the  proceeds  of  the  pas- 
turage, but  that  is  a  mere  conclnskm  of  law, 
and  does  not  change  the  force  of  the  allega- 
tions aa  to  the  facta  concerning  the  contract 
which  waa  actually  made.  li  la  suggested 
that  the  pasturage  of  the  wheat  amounted  to 
the  removal  of  the  ci^ps,  giving  a  right  of 
attachment  Gen.  Stat  1015.  I-  S082.  This 
position  is  untenable,  for  it  Is  not  claimed 
that  any  Injury  to  the  crop  resulted.  ' 

The  conclusion  announced  is  ^ched  on 
the  theory  that  the  contract  amounted  to  a 
leaser  but  no  intimation  la  Intended  that  a 
different  result  would  have  followed  bed  it 
been  interpreted  as  a  cn^>per's  agreement 

[2]  2.  The  legal  question  Involved  In  the 
appeal  -from  the  Judgmmt  fbr  the  defend- 
ants on  the  second  cause  of  action  la  8ut>- 
stantlally  the  same  as  that  already  consid- 
ered. Hie  trial  court  refused  to  give  an  in- 
struction to  the  effect  that  the  contract  con- 
templated that  the  land  diould  not  be  pas- 
tured by  either  party,  and  instructed  the  Jury 
that  In  the  absence  of  an  agreement  to  the 
contrary,  the  defendants  had  a  right  to  pas- 
ture the  growing  wheat  beii^  responslMe  to 
the  plaintiff,  however,  tor  any  damage  to  tlie 
land  resulting  therefrom.  This  Is  in  accord- 
ance with  what  we  have  already  de<Med: 
and,  as  the  verdict  implied  a  finding  that  no 
Injury  resulted,  the  plaintiff  could  not  have 
been  prejudiced  by,  the  inatractlon  In  uiy 
event 

The  Judgment  Is  afllrmed.  All  Justices 
concurring. 

(m  Ku.  eso) 

DRYSDALE  V.  WEtZ  et  al.  (No.  21408.)* 
(Sapreroe  Coort  of  Kansas.  March  9, 1018.) 

(Syllabua  &y  the  Court.) 

1.  Evidence  «=»260  —  Declabations  —  OoK- 
SPiEACT;— Oeder  of  Pboof. 

The  order  Id  which  proof  of  s  coDBpiracy  Is 
received  rests  to  a  large  extent  in  the  dincretion 
of  the  court,  and  in  this  case  it  is  held  that  de- 
fendants were  not  prejudiced  by  the  admiBslon 
in  evidence  of  declarations  made  b^  one  of  the 
defendants  before  proof  of  the  conspiracy;  'It  be- 
ing followed  up  by  sufficient  evidence  to  establish 
the  existence  of  the  conspiracy  as  alleged. 

2.  TbIAL  *=»296(1) — INSTBUCTION— CONSTBUO- 

TiON  AS  A  Whole. 
An  instruction  is  not  to  be  condemned  by 
separating  from  its  context  language  in  one  purt 
of  it  and  ignoring  the  Instrucmon  as  a  whole. 

3.  Appeal  and  Ebboe  <S=>928(2)— Conspibacy 
<g=>19,  21— Evidence  «S=356S(7)— Tbial  «=> 
254— Assault  and  BATTKaT— Instbuctions 
— Pboof— Pbssvuptjons. 

Objectioni  to  certain  instmctlMis  examined, 
and  held  to  be  without  merit;  the  abstract  mak- 
ing no  reference  to  the  oUier  Instrucdons  given. 
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4.  Appeal  and  Ebbob  ^882(8)— Conduct  of 
Witness— Prejudice— Complaint. 

While  testifying  ob  a  witness,  one  of  the  de- 
fendants made  b  voluntary  statement  outside  of 
the  case  which  called  for  a  rebuke  by  the  court 
and  an  admonition  not  to  repeat  the  offense. 
Held,  that  the  iocident  was  not  likely  to  have 
prejudiced  defendants,  but  if  it  did  they  cannot 
complain. 

(Additional  SvUaiua  iy  Editorial  Staff.) 

5.  CoNSPlBACt  «=»19— Etidence. 

Iq  an  action  for  damages  for  nn  assault  and 
battery,  alleging  defendants'  conspiracy,  the  fact 
that  defendants  were  seen  together  wortly  be- 
fore the  assault  was  evidence  of  a  crimhial  con- 
spiracy to  harm  the  plaintiff. 

6.  CoNBPiBACT  4^19  —  Evidence  —  Gboss- 

EXAUINATIOn. 

In  such  action,  cross-examination  of  a.  de- 
fendant as  to  whether  he  had  not  had  consider- 
able litigation  since  he  came  to  the  county,  and 
whether  he  had  not  said  that  he  had  plenty  of 
money,  and  that  the  boys  could  spend  it,  and 
that  he  was  going  to  keep  plaintiff  out  of  his 
money  as  long  as  possible,  was  not  error. 

Appeal  from  District  Court,  Barber 
County. 

Action  by  James  Bi  Dryadale  against  Wil- 
liam Wetz  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal  Affirmed. 

See.  also.  171  Pac  8. 

G.  M.  Martin,  of  Medicine  Lodge,  for  ap- 
pellants. J.  N.  Tlncher,  of  Medicine  Lodge, 
A.  L.  Noble,  of  Winfleld,  and  Seward  I. 
Field,  of  Medicine  Lodge,  for  appellee. 

■  PORTER,  J.  The  plaintiff  sued  to  recov- 
er actual  and  exemplary  damages  for  an  as- 
sault and  battery,  alleging  that  the  defend- 
ants unlawfully  conspired  to  assault  and 
beat  him.  The  Jury  returned  a  verdict  in 
hia  favor  for  $1,000,  upon  which  Judgment 
was  rendered,  and  the  defendants  appeal. 

Fred  Wetz  filed  a  separate  answer  admit- 
ting that  he  had  struck  the  plaintiff,  but 
alleged  provocation  by  plaintiff's  Insults  and 
threats.  Separate  answers  were  filed  by  the 
other  two  defendants  denying  any  conspiracy 
or  participation  In  the  assault.  William 
Wetz  Is  the  father  of  Herman  and  Fred 
Wetz,  The  plaintiff  had  been  employed  by 
defendants  on  their  randi  in  Barber  county, 
and  had  been  discharged  or  for  some  reason 
left  their  service,  and  had  sued  them  before 
a  Justice  to  recover  his  wages.  The  alleged 
assault  occurred  on  the  street  in  Kiowa  on  the 
18th  of  July,  Immediately  after  the  Jury  in 
the  civil  action  In  the  Justice  court  had  re- 
turned a  verdict  In  his  favor  against  the  de- 
fendants for  the  amount  be  claimed  to  be 
due. 

[1]  Chi  the  trial  of  this  action  one  of  plain- 
tifTs  attorneys  testified  that  on  the  return 
day  of  the  summons  In  the  civil  action  Wil- 
liam Wetz  appeared  before  the  Justice  to 
have  that  case  continued,  and  In  the  pres- 
ence of  the  Justice  repeatedly  cursed  Drys- 
dale,  and  threatened  that  if  he  tried  to  have 
a  lawsuit  with  him,  "he  would  get  his  boys 
and  kill  blm."  and  that  the  Justice  of  the 


peace  had  difficulty  In  quieting  Wetz.  The 
allegation  in  the  petition  was  that  on  or 
about  July  18th  the  defendants  conspired  to- 
gether to  commit  the  assault.  It  is  objected 
that  no  conspiracy  had  yet  been  shown,  and 
that  the  testimony  of  the  witness  concerning 
the  declarations  by  one  of  the  alleged  conspir- 
ators was  Inadmissible.  It  was  followed  up. 
however,  by  abundant  evidence  tending  to 
show  the  conspiracy ;  and  the  order  of  proof 
in  such  cases  rests  largely  In  the  discretion 
of  the  trial  court.'  The  admission  of  the 
evidence  at  the  time  could  not  have  preju- 
diced the  defendants.  Only  general  objec- 
tions were  made  to  Its  admission,  and  there 
was  no  request  for  an  Instruction  limiting; 
Its  effect  or  scope. 

[2]  The  court  gave  the  following  Instruc- 
tion: 

"Ah  I  have  heretofore  said  to  you  the  de- 
fendant Fred  Wetz  in  his  answer  admits  that  be 
struck  the  plaintiff  once  at  the  time  and  place 
set  out  in  plaintiff's  petition,  and  yon  are  in- 
structed that  this  admission  by  the  defendant 
Fred  Wetz  is  binding  upon  him  for  all  of  the 
purposes  of  this  trial,  and  the  jury  will  con- 
sider it  as  an  admitted  fact  in  the  case  in  so  far 
ai  the  defendant  FreA  Wets  is  concerned,  but  no 
further." 

It  Is  seriously  insisted  that  the  language, 
"for  all  of  the  purposes  of  this  trial,"  justified 
the  Jury  in  con^derlng  the  admission  In  the 
answer  of  Fred  Wetz  as  evidence  of  the  al- 
leged conspiracy.  The  complaint  Is  merely 
another  Instance  of  an  attempt  to  condemn 
an  instruction  by  separating  from  Its  con- 
text language  of  the  court  without  consider- 
ing the  instruction  as  a  whole.  The  court 
distinctly  charged  that  the  answer  was  to 
be  considered  by  the  Jury  as  an  admitted 
fact  In  the  case  "in  so  far  as  the  defendant 
Fred  Wetz  is  concerned,  but  no  further." 

[61  We  cannot  agree  with  the  contention 
arged  in  the  defendants'  brief  that  the  fact 
that  the  old  man  and  his  boys  were  seen 
together  immediately  before  the  assault  wfb 
no  evidence  of  a  criminal  conspiracy  to  barm 
the  plaintiir.  The  plaintiff  testified  that  Just 
before  the  assault  his  wife  and  diildren 
drove  up  in  a  buggy,  and  he  was  standing 
by  the  side  of  the  buggy  in  the  street  talk- 
ing to  them ;  that  Just  then  he  looked  and 
saw  the  three  defendants  standing  talking 
together  a  short  distance  away.  This  was 
a  circumstance  tending  In  connection  with 
{be  other  testimony  to  show  a  conspiracy  on 
the  part  of  the  defendants  to  commit  the 
assault. 

[3^  A  careful  examination  of  the  instruc- 
tions complained  of  discloses  that  the  ob- 
jections urged  against  them  are  without  mer- 
it The  court  properly  instructed  that  the 
alleged  conspiracy  might  be  proved  by  cir- 
cumstantial evidence,  and  it  was  not  the  duty 
of  the  court  to  comment  upon  the  evidence, 
and  Inform  the  Jury  what  circumstances  in 
the  evidence  would  Justify  them  in  finding 
that  a  conspiracy  existed.  The  abstract  sets 
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ODt  Instructions  6,  8,  ^  12,  and  14,  wblcb  are 
complained  of,  and  omits  all  reference  to  the 
others  which  the  court  gave.  We  must  as- 
same  that  the  court  covered  the  Issues  In 
the  other  Instructions  given.  Instruction 
No.  9  Is  criticized  on  the  theory  that  It  au- 
thorized the  Jury  to  And  a  fact  from  clr- 
cnmstantlal  evidence.  This  was  proper. 
Bank  v.  Preeburg.  84  Kan.  235.  114  Pac.  207. 
The  court  pointed  out  no  special  circum- 
stances in  evidence  as  being  convincing,  but 
left  the  Jury  to  determine  the  inferences  to 
be  drawn  from  the  circumstances  proved. 
Instruction  No.  12  Is  not  open  to  the  ob- 
jection that  It  puts  all  damages  Into  one  cat- 
alogne  and  disposes  of  them  under  the  same 
rule  of  proof.  The  Instruction,  which  relates 
to  actual  damages,  charged  the  Jury  to  esti- 
mate the  damages  from  the  facts  and  cir- 
cumstances In  proof,  and  to  consider  these 
in  connection  with  their  knowledge,  obser- 
vation, and  experience.  There  was  do  error 
In  charging  that  It  was  not  necessary  that 
any  witness  should  express  an  opinion  as  to 
the  amount  of  the  damages. 

Ttiere  was  evidence  showing  that  the  de- 
f^dants  were  tried  In  the  police  court  for 
tbe  alleged  assault  and  entered  pleas  of 
guilty.  The  court  refused  a  requested  in- 
struction that  this  evidence  was  not  conclu- 
sive of  the  guilt  of  the  defendants,  but  should 
be  considered  in  connection  with  all  of  the 
evidence  for  the  purpose  of  determining 
whether  or  not  the  defendants,  or  any  of 
them,  assaulted  the  plaintiff  as  ctiarged  in 
the  petition.  As  observed,  we  are  not  In- 
formed what  the  other  instructions  charged. 
While  the  requested  instruction  might  have 
been  given,  no  prejudice  is  shown  by  its  re- 
fusal; and  there  Is  no  force  In  the  conten- 
tion that  the  Jury  were  permitted  to  consid- 
er the  record  in  the  police  court  as  a  basis 
for  exemplary  damages.  Besides,  the  re- 
quested instruction  made  no  reference  to  the 
question  of  damages. 

[6]  On  cross-examination  William  Wetz 
was  asked  if  he  had  not  had  considerable  lit- 
igation since  he  came  to  Barber  county,  and 
also  whether  he  liad  not  stated  that  "he 
had  plenty  of  money  and  the  boys  could 
spend  It,"  and  that  he  was  going  to  keep 
Drysdale  out  of  his-  money  as  long  as  po^ 
dble.  We  perceive  no  error  In  permitting 
these  questions  on  crosa-examloation.  They 
are  the  only  ones  to  which  timely  objections 
were  made. 

[4]  While  testifying  as  a  witness,  William 

Wetz  made  this  remark: 

"If  my  boy  just  struck  that  boy's  face,  and 
;oa  come  and  make  a  howl,  and  it  is  not  aa 
nmch  as  when  old  man  Roosevelt  got  shot" 

Tliereapon  the  court  admonished  him  as 
folknre: 

"Do  not  refer  to  any  President  of  tbe  United 
States,  or  cx-President.  Treat  them  with  re- 
spect I  don't  want  you  to  do  that  again  in  this 
coort." 


It  ia  seriously  insisted  that  "this  chastise- 
ment" by  the  court  prejudiced  William  Weta 
before  the  jury.  The  court  saw  fit  to  re- 
buke the  witness  for  making  a  voluntary 
statement  which  bad  nothing  to  do  with  the 
case.  The  plaintiff's  rights  should  not  suf- 
fer, especially  since  the  Incident  was  not 
likely  to  have  seriously  prejudiced  the  rights 
of  the  defendants. 

The  Judgment  Is  affirmed.  All  the  Juet* 
tlces  concurring. 

'  .  aas  Kan.  639) 

JONES  T.  HARPER.    (No.  2U0S.) 
(Supreme  Court  of  Kansas.  March  8, 

fSyllahua  bp  the  Court.) 

Taxation  «=»704— Execution  of  Tax  Dkbd— 
Notice — Valioitt  of  Deed. 
Id  the  statutory  notice  that  tax  deeds  will 
be  issued  on  a  date  named,  upon  sales  of  three 
years  before,  unless  the  land  is  sooner  redeemed, 
the  statement  of  the  amount  of  "taxes,  charges 
and  interest  calculated  to  tbe  last  day  of  re- 
demption" should  not  include  tbe  dclin(]uent 
tax  of  the  year  preceding  such  notice,  where 
the  land  was  bid  in  for  the  county,  and  tbe 
certificate  has  not  been  assigned.  A  tax  deed 
based  upon  a  notice  in  wbicb  such  charge  la 
included  is  proi^tirlv  set  aside  on  that  ground 
when  attacked  witbin  five  years. 

Appeal  from  District  Court,  Gray  County. 

Ejectment  by  Nina  W.  Jones  against  R.  S. 
Harper.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

John  Harper,  of  Cimarron,  and  Scates  & 
Watklns,  of  Dodge  City,  for  appellant  Har- 
ry B/ice,  of  Cimarron,  for  appellee. 

HASOK,  J.  The  i^alntlfl  In  ejectmeut  re- 
covered a  Jndgmoit,  and  the  defendant  ap- 
peals. The  defendant  dalms  under  a  tax 
deed  less  than  five  years  old.  Tbe  trial  coort 
held  that  it  was  voidable  because  the  amount 
required  to  redeem  was  overstated  in  the  no- 
tice of  the  conveyance  of  unredeemed  lands. 
The  case  turns  upon  the  correctness  of  this 
rulli^, 

Tbe  land  was  ofTered  for  sale  for  the  de- 
linquent tax  of  1910,  on  September  S,  1011, 
and  bid  off  for  the  county.  The  certlflcate 
was  not  assigned  until  September  7,  1914. 
On  April  2,  1914,  tbe  statutory  notice  was 
published,  stating  that  unless  the  land  was 
redeemed  on  or  before  September  7,  1914,  a 
tax  deed  wonld  be  Issued.  (It  would  seem  that 
the  date  named  should  hare  been  S^tember 
5th,  bnt  tihls  does  not  affect  the  determina- 
tion of  the  case  in  any  way.)  The  statute  re- 
quired the  notice  to  show  "the  amount  of 
taxes,  charges  and  interest  calculated  to  the 
last  day  of  redemption."  Oen.  Stat  1915,  | 
11446.  In  arriving  at  this  amount  the  treas- 
urer included  the  tax  of  1913,  which  had  not 
been  paid,  together  with  the  penalty  which 
bad  accrued  in  December,  and  one  wliich  was 
to  accrue  in  June,  and  the  costs  of  advertis- 
ing a  sale  In  Septeml>er,  1914.  In  support  of 


^For  ethar  earn  sm  same  topic  ana  KBT-NUHBEB  la  «U  Kcy-Nuinber«d  DlgeaU  and  Ind«XM 


Digitized  by 


656 


171  PAOIFIC  BBPOBTUB 


(Kan. 


the  correctness  of  tills  practice  It  Is  argaed 
that  the  purpose  of  the  notice  Is  to  advise  tbe 
owner  of  the  precise  sum  he  would  be  requir- 
ed to  pay  In  order  to  redeem  upon  tbe  last 
available  day— September  7, 1914.  It  Is  true 
Uiat,  as-  It  turned  out,  if  the  owner  had  at- 
tempted to  redeem  at  that  time  he  would 
hare  been  required  to  pay  the  tax  of  1913  (to- 
gether with  the  June  penalty,  and  the  costs 
of  advertising  the  land  for  sale  In  September, 
1914),  because  on  that  day,  not  having  been 
paid,  it  was  properly  added  to  the  lien  evi- 
denced by  the  certificate.  Gen,  Stat.  1915, 
i  11426.  It  Is  also  true  that  on  the  date 
of  the  Qrst  publication  of  the  redemption  no- 
tice (April  2,  1914)  the  tax  of  1913  was  In 
a  sense  due  and  was  a  lien  on  the  land,  be- 
cause nnder  the  statute  that  condition  arose 
on  November  Ist.  Gen.  Stat  lOlS,  i  11348. 
Moreover,  the  failure  to  pay  half  of  the  1913 
tax  fm  Dec«nb«  20th  rendered  the  whole  of 
It  subject  to  be  ^'collected  as  provided  by  law." 
Gen.  Stat  1915,  |  1^6.  But  It  could  not 
have  been  known  on  April  2d  that  an  addition- 
al penalty  was  to  accrue  In  June,  for  the 
owner  might  have  (diosffli  to  escape  It  by 
paying  the  tax;  and  it  could  not  have  been 
known  that  the  payment  of  the  1918  tax 
wonld  be  necessary  to  a  redemption  made  on 
September  Itb.  Apart  from  the  possibility 
of  the  tax  b^g  paid,  an  assignment  of  the 
certificate  might  have  been  made  to  an  bir 
dividual,  between  April  2d  and  S^itember 
7tb;  In  that  case  the  payment  of  the  1918 
tax  would  not  have  been  required  of  tbe  as- 
signee (Gibson  T.  Trlsler,  73  Kan.  307,  85 
Pac.  413),  nor  of  any  one  who  redeoned  aft- 
er sndi  assignment,  unless  In  the  meantime 
the  bolder  of  the  certificate  had  paid  it  and 
caused  it  to  be  Indorsed  thereon  (Oen.  Stat 
301S,  I  11437).  Inasmuch  as  the  tax  sale 
certificate  was  stUl  owned  'by  the  county,  Hie 
statute  required  four  weeks*  notice  to  be  giv- 
en that  on  the  first  Tuesday  of  S^>tember, 
1&14  (September  Ist)  the  land  would'  be  sold 
for  the  tax  at  1913,  but  when  that  time  ar- 
rived, fbe  certificate  not  having  be«i  as- 
^gned.  Instead  of  a  new  sale  b^g  made^ 
the  amount  vt  the  1913  tax  was  added  to  the 
amount  of  the  lien  represented  by  the  certifi- 
cate of  the  first  sale.  Gen.  Stat  1915,  i  1142& 
By  Qie  express  terms  of  the  statute  the  land 
was  subject  to  sale  for  tiie  tax  of  l&iS  only  in 
case  it  was  not  paid  by  Jane  20,  1914.  Gen. 


Stat  1916,  I  1140a  mile  the  tax  of  1913 
was  in  a  sense  delinquent  when  tiie  redemp* 
tlon  notice  was  made  out;  in  April,  W14,  it 
had  not  becMue  a  charge  tn  coimectl<m  wltb 
the  sale  made  In  1911 ;  tt  had  not  been  a^ed 
to  the  amount  required  to  redeem  from 
that  sale,  nor  could  it  tiien  have  been  known 
that  It  ever  would  become  a  part  of  that 
amoimt.  The  macfalnory  had  not  yet  been 
set  in  motion  for  the  oiforcement  of  the  tax 
of  1913— for  the  sale  of  the  land  tor  tta  pay- 
ment, or  for  adding  Ita  amount  to  the  sum 
for  which  the  first  sale  vras  made.  In  1914, 
the  first  Tuesday  of  September  (die  day  ot 
the  tax  sale)  hai^>ened  to  come  on  tbe  first 
day  of  the  month,  so  that  in  tills  instance 
the  time  for  the  charging  of  tbe  tax  of  1013 
to  the  sale  of  1911  arrived  before  the  period 
allowed  for  redemption  had  «cpired.  But 
a  tax  sale  made  on  the  first  Tuesday  of  Sep- 
tember In  1912  (September  3d)  would  have 
been  ripe  for  a  deed  on  St^tember  4, 1915,  and 
the  1914  tax  could  not  have  beoi  added  to 
the  amount  due  nnder  tbe  sate  until  Septem- 
ber 7th.  It  is  therefore  clear  tliat  the  notice 
published  In  April,  1915,  could  not  include 
the  tax  of  3^14,  as  a  part  of  the  amount  re- 
quired to  redeem  txom  the  sale  of  1^12.  An 
Interpretation  that  wonld  result  in  the  de- 
llnquoit  tax  of  the  prior  year  b^g  some- 
times induded  and  sometimes  excluded,  ac- 
cording to  the  di^  <^  tbe  month  on  whlA  the 
tax  sale  happens  to  tall,  is  not  one  to  be  fa- 
vored. We  conclude  that  the  tax  of  1913 
should  not  have  been  induded  In  the  amount 
stated  in  13ie  redemption  notice. 

The  overstatement  of  the  amount  required 
by  the  statute  Is  a  ground  for  settlns  aside 
the  deed.  Shlnkle  t.  Me^,  69  Kan.  368, 
76  Pac.  887.  In  Watkins  v.  Inge,  24  Kan. 
612,  a  tax  deed  was  upheld  in  which  the 
unpaid  tax  of  the  preceding  year  was  not 
included  in  the  amount  named  In  the  redemp- 
tion notice.  In  behalf  of  tbe  appellant  it  is 
suggested  tliat  the  opinl<xi  ctmtalns  an  Inti- 
mati<Hi  that  the  notice  was  detective  In  fills 
r^rd,  but  that  the  defect  was  not  suflSdent 
to  avoid  the  deed.  There  the  court  naerely 
passed  <m  what  was  before  it  hot  deter- 
mined that  the  deed  was  valid,  even  assom- 
ing  that  the  tax  of  the  preceding  year  aboald 
have  beexi  shown. 

The  Judgment  is  afilrmed.  All  fbe  Jostle-' 
es  concurring. 
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(100  Wash.  6U) 

PETEBSON  T.  CITX  OF  SEATTLE. 
(Now  144SS.) 

(Supreme  Court  of  Washington.    March  22, 
1918.) 

-  1.  MUNIOIFAZ.  COBFOBATIONS  «S»791^— DB- 

FEcnvB  Sidewalks  —  Notice  —  Fbbbcxp- 
tion'b. 

Notice  of  a  defect  in  any  portion  of  the 
•trect  ot  a  city  ma;  be  imputed  to  the  city, 
from  the  existence  thereof  for  snch  time  aa 
would  ordinarily  brinz  it  to  the  knowledge  of 
reasonably  prudent  officers,  charged  with  the 
duty  of  maintaining  such  street  in  a  safe  con- 
dition for  travcL 

2.  Municipal  Cobpokations  ®=» 791  (2)— De- 
fective Sidewalks  —  Notice  —  Pkesump- 

TIONB. 

When  a  defect  In  a  sidewalk  exists  in  a 
dense  business  section  of  a  large  city,  where  the 
city  is  charged  with  a  much  greater  degree  of 
care  in  maintaining  its  streets  in  a  safe  condi- 
tion for  public  use,  the  city  ought  to  be  pre- 
sumed to  know  of  defects  therein,  which  aro  or 
might  be  reasonably  expected  to  endanger  per> 
sons  traveling  thereon,  very  soon  after  the  com- 
ing into  existence  of  sach  defects. 

8.  MURIOIPAL  COBPOBATIONS  9=^19(6>— DB- 

lECTTTX  Sidbwalxs  —  Noncx  —  Pbbsuhf- 

TIONS. 

Where  a  defective  trapdoor  was  in  a  side- 
walk in  a  dense  business  part  of  the  city  and 
the  door  was  smooth  and  springy,  indicating  im- 
proper ramstruction,  and  the  surface  thereof  was 
very  smooth,  suggesting  that  it  had  been  there 
for  a  long  time,  and  the  city  offered  no  evi- 
dence on  the  question  of  notice,  the  trial  oourt 
was  warranted  in  imputing  to  the  city  knowl- 
edge of  the  defect 

4.  Evidence  ©=3207(2)  —  Defkctivb  Side- 
walks—AcrioNa  FOB  In jubies— Notice. 
In  action  for  injuries  on  sidewalk,  where 
plaintiff's  counsel  offered  to  file  certified  copy 
of  claim  filed  with  the  city,  a  copy  of  which  was 
attached  to  the  complaint,  and  counsel  for  the 
city  said,  "I  would  like  to  have  your  honor  look 
at  it,"  the  fact  of  filing  the  claim  was  admit- 
ted, though  not  the  sufficiency  of  form. 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Kenneth  Mackintosh, 
Judge. 

Action  by  August  Peterson  against  the  City 
of  Seattle.  Judgment  for  plaintiff,  and  the 
City  appeals.  Affirmed. 

Hugh  M.  Caldwell  and  Frank  S.  Griffith, 
both  of  Seattle,  for  appellftnt  Thomas  J. 
Casey,  ot  Seattle,  for  respondoit. 

PARKER,  J.  The  plaintiff,  Peterson,  seeks 
recovery  of  dam^Ees  for  personal  Injury 
which  he  claims  to  have  sustained  as  the  re* 
salt  of  the  negligence  of  the  defendant  dty 
in  maintaining  or  permitting  to  exist  a  dan- 
gerous defect  in  one  of  its  sidewalks  aitoat- 
ed  in  the  business  section  of  the  city.  Trial 
in  the  saperior  conrt  for  Sing  connty  sitting 
without  a  Jury  resulted  in  findings  and  Jndg- 
ment  In  favor  of  the  plaintiff,  awarding  him 
damages  in  the  sum  of  $500,  from  which  the 
dty  has  appealed  .to  this  court. 

The  prindpal  contention  here  made  by 
counsel  for  the  dty  is  that  the  evidence  fails 
to  show  that  the  dty  had  notice  of  the  ex- 
istence of  the  defect  in  the  sidewalk  which, 


caused  respondent's  Injtuy.  Tbffn  was  no 
evidence  introduced  showing  actual  notice  on 
the  part  of  the  dty,  so  our  problem  Is,  Was 
the  defect  such  as  to  warrant  the  trial  court 
In  concluding  that  notice  thereof  should  be 
imputed  to  the  dty?  Respondent  testified 
In  part  as  follows: 

"I  was  walking  down  on  Tint  avenue,  and 
there  was  a  little  snow  and  ice,  and  I,  as  I 
come  near  that  hotel,  *  *  *  the  Wright  ho- 
tel, walking  along  the  same-  as  I  always  do, 
and  all  at  once  I  just  fell  back,  just  tight  as 
(  rnulil.  and  my  feet  went  up  in  the  air,  and 
I  lay  stunned  there.  ♦  •  ♦  There  arc  some 
trapdoors,  and  they  are  rounding,  and  also  they 
were  slippery,  and  they  bIeo  were  sprung, 
*  *  •  so  that  they  go  down.  •  *  *  Q. 
Tell  the  court  what  kind  of  sidewalk  it  is  all 
around  those  trapdoors,  whether  it  is  a  board 
sidewalk,  or  a  cement  sidewalk.  A.  It  is  ce- 
ment I  haven't  seen  any  all  over  the  city— I 
never  saw  any  such  trapdoors.  It  is  a  public 
death  trap.  There  ought  to  be  some  other 
doors,  which  are  rough ;  but  those  are  per- 
fectly smooth,  and  then  rounded,  and  they  give 
way.  Q.  What  do  yon  mean  by  them  giving 
way?  A.  Sink  down.  Q.  When  there  is  weight 
applied  to  them  on  the  upoer  side?  A.  Yes,  sir; 
when  you  step  on  them  in  the  middle  they  sink 
down.  Q.  Does  the  cement  sidewalk  sink  down 
if  you  step  on  that?  A.  No;  it  is  the  trapdoor. 
The  sidewalk  is  all  right.  It  is  only  the  trap- 
doors that  knocked  me  out.  *  •  •  Q.  The 
sidewalk  was  all  covered  with  snow  wasn't  it? 
A.  Yea,  sir.  *  •  •  Q.  Was  it  uncovered  at 
that  time  so  you  could  see  it;  Uiat  Is  it  was  so 

EDu  could  see  the  iron?  A.  No.  •  •  •  Q. 
•Id  you  clear  it  off?  A.  I  did  not  clear  it  off. 
My  foot  did.  *  *  *  Q.  You  were  able  at 
that '  time  to  observe  the  door  and  look  at  it. 
Did  you  examine  it  that  day?  A.  No,  sir; 
but  I  have  examined  it  many  times  since.  Q. 
How  many  people  do  you  thmk  walk  over  that 
sidewalk  in  a  day?  A,  I  don't  know;  lots  of 
them.  Q.  Thousands  of  them?  A.  Yes.  •  •  • 
Q.  I  say  snow  is  pretty  dangerous  stuff.  A. 
It  is  the  doors  themselves,  and  the  giving  away. 
If  they  had  been  solid  I  never  womd  have 
diplied.  *  •  *  Q.  How  much  did  those  doors 
give?  A.  Give  an  inch  or  two.  Q.  Aren't  they 
smooth  and  level  with  the  sidewalk?  A.  They 
are  smooth  and  round.  *  •  •  They  are 
smooth  and  level  with  the  sidewalk,  but  there 
is  a  kind  of  rounding,  just  as  smooth  as  glass 
too,  and  when  you  step  on  them,  unless  tiiey 
fixed  them,  they  give  way.  •  ♦  •  Q.  You- 
have  been  down  there  a  numt>er  of  times  since? 
A.  Yes.  Q.  Are  they  the  same  now  as  they 
were  then?   A.  They  look  Oie  same." 

None  of  this  testimony  Is  disputed.  In- 
deed, the  dty  offered  no  evidence  upon  the 
triaL  We  note  that  the  leading  questions 
above  quoted  were  asked  respondent  by  coun- 
sel  for  the  dty  npon  cross-examination.  We 
have  quoted  the  testimony  only  in  so  far  as 
it  touches  the  question  of  imputed  notice  of 
the  defect  to  the  city;  there  being  no  ques- 
tion presented  here  as  to  the  existence  of  the 
defect  or  as  to  Its  being  the  proximate  cause 
of  rOBpondm^s  injury. 

Counsel  for  the  dty  rely  upon  our  ded^ions 
in  the  following  cases:  Wilton  v.  Spokane, 
73  Wash.  619,  182  Fac.  404.  I«  R.  A.  1917D, 
234;  Belles  v.  Tacoma,  79  Wash.  200,  140 
Pac.  azi;  Chase  v.  Seattle,  80  Wash.  61,  141 
Pac.  180;  MacDermld  T.  Seattle,  93  Wash. 
167.  160  Pac.  290. 
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In  tbe  Wilton  Case  independent  contractors 
doing  construction  work  for  the  city  bad 
left  a  concealed  charge  of  dynamite  In  the 
street  Some  time  after  the  completion  of 
the  work  the  plaintiff,  a  workman  engaged 
Id  setting  power  line  poles,  came  In  contact 
with  the  dynamite,  causing  It  to  explode,  re- 
sulting In  his  injnry.  The  city  had  no  actual 
notice  of  It  being  there,  and  It  was  held  that 
no  notice  ther^f  could  be  Imputed  to  the 
city,  since  the  dynamite  was  concealed  and 
"there  was  no  sort  of  diligence  that  the  city 
could  have  exercised  which  would  have  made 
it  acquainted  with  the  fact."  Plainly  that 
Is  quite  a  different  situation  from  the  one 
here  Involved,  In  so  far  as  we  are  concern- 
ed with  tbe  qnestlon  of  Imputed  notice  to 
the  city. 

In  the  Belles  Case  the  alleged  defect  con- 
sisted of  a  very  shallow  worn  depression  In 
the  fioor  of  the  waiting  room  of  tbe  city's 
municipal  dock.  The  depression  was  only 
about  a  quarter  of  an  inch  below  the  common 
level  of  the  Boor.  While  it  was  held  as  a 
matter  of  law  that  such  a  small  defect  In 
the  floor  would  not  render  the  city  liable  In 
damages,  upon  the  question  of  knowledge  of 
tbe  defect  being  imputed  to  tbe  dty  author- 
ities, we  said: 

"True,  the  officers  of  tbe  city  could  have  dis- 
covered, by  an  ezaminatioQ  of  tbe  floor,  that  tbe 
particular  plank  complained  of  bad  worn  fast- 
er than  other  planks  sarrounding  it,  and  that 
its  center  was,  to  a  certain  degree,  lower  than 
such  surrounding  planks.  But  they  were  not 
bound  by  tbls  to  assume  that  it  was  in  such  a 
defective  t»)ndition  as  to  be  dangerous.  The 
common  observations  of  their  everyday  life 
would  tell  them  that  it  was  not  so.  *  *  *  " 

That  was  little  else  than  a  holding  that  the 
defect  was  so  insignificant  in  character  that 
even  knowledge  of  It  on  the  part  of  the  city 
would  not  be  knowledge  that  its  existence 
was  suggestive  of  danger  to  the  people  [mss- 
Ing  over  it.  We  are  not  totlsfied  that  this 
defect  can  be  so  viewed. 

In  the  Chase  Case  the  alleged  defect  was 
in  a  street  partly  closed  to  public  travel  be- 
cause of  the  construction  of  a  sewer  therein, 
and  known  to  be  so  closed  by  tbe  plaintiff, 
who  was  injured  by  driving  upon  It.  The 
principal  ground  of  the  decision  against  the 
plaintiff  was  his  own  negligence  and  want  of 
care.  The  particular  defect,  however,  had 
existed  only  a  few  hours,  and  was  evldentlj- 
caused  by  rain  falling  the  night  previous, 
and  therefore,  under  the  particular  circum- 
stances of  the  case,  knowledge  thereof  was 
held  not  imputable  to  tbe  city.  It  was  not 
a  defect  at  a  point  where  there  was  supposed 
to  be  any  considerable  amount  of  travel  at 
the  time.  We  think  that  decision  is  not  con- 
trolling in  this  case. 

The  MacDermld  Case  la  in  point  here  only 
in  that  It  lays  down  a  general  mle  touching 
the  comparative  degree  of  care  a  city  must 
exercise  In  maintaining  Its  streets  and  side- 
walks under  differing  conditions  in  different 
portions  of  tbe  city.    On  page  170  of  93 


Wash.,  on  page  291  of  160  Pac,  of  tbe  ded- 
sion  we  said: 

"Tbe  third  claim  of  error  is  that  the  court 
erred  In  using  this  language  in  an  instruction: 
'In  a  remote  locality,  a  suburb  of  th»  city,  where 
tbe  biebway  is  sdaom  or  infrequently  used,  the 
same  degree  of  care  would  not  be  expected  as  in 
a  locality  where  crowds  assemble  and  where 
travel  is  frequent'  This  is  only  part  of  an  in- 
struction, in  which  tbe  court  charged  the  jury 
that  the  decree  of  care  imposed  by  law  on  the 
city  in  maintaining  its  streets  was  in  propor- 
tion to  the  danger  to  be  apprehended  from  tbe 
use  of  the  streets,  and  that  in  determining  such 
question  tbe  circumstances  and  surroundings 
with  regard  to  the  place  of  accident  should  be 
taken  into  consideration.  Beading  this  instruc* 
tion  as  a  whole,  we  see  no  fanlt.  in  it** 

This  had  reference  to  the  question  of  Im- 
puted notice  to  tbe  dty  of  the  defect  There 
was  no  proof  of  actual  notice  In  that  case. 
Tbe  defect  here  In  question,  causing  the  In- 
Jury  to  respondent,  .was  In  a  sidewalk  located 
In  a  dense  business  section  of  the  dty,  where 
thousands  of  people  passed  every  day,  so  tbe 
rule  approved  in  tbe  MacDermld  Case  seems 
applicable  here. 

[1.  2]  That  notice  of  a  defect  In  any  por- 
tion of  the  street  of  a  dty  may  be  Imputed  to 
the  dty,  from  the  existence  Uiereof  for  such 
time  as  would  ordinarily  bring  It  to  tbe 
knowledge  of  reasonably  prud^t  officers 
charged  with  the  duty  of  maintaining  such 
street  In  a  safe  condition  for  travel*  seems  to 
be  well-settled  law.   See  Sutton  v.  Snoho- 
mish, 11  Wash.  24,  39  Pac.  278,  48  Am.  St 
Rep.  847,  in  addition  to  tbe  cases  above  no- 
ticed. If  tbe  defect  be  one  existing  in  a  re- 
mote and  sparsely  populated  residence  snb- 
urb  of  the  city  where  there  is  but  little  trav- 
el and  little  occasion  for  dll^nce  on  tbo 
part  of  tbe  dty  officers  looking  to  the  care 
of  streets,  no  douM  a  defect  of  no  very  seri- 
ous nature  would  not  be  presumed  to  be 
known  to  tbe  dty  autborltltt  for  some  con- 
siderable time  following  its  OHnlng  into  ex- 
istence. And  a  very  serious  and  dangerous 
defed  in  such  an  isolated  district  it  would 
also  seem  should  be  presumed  to  become 
known  to  the  dty  authorities  in  a  shorter 
time.   It  would  also  seem  that  when  a  de- 
fect in  a  sidewalk  exists  in  a  dense  business 
section  of  a  large  dty,  where  the  dty  Is 
charged  with  a  much  greater  degree  of  care 
In  maintaining  Its  streets  in  a  safe  condition 
for  public  use.  tbe  dty  ought  to  be  presumed 
to  know  of  defects  therein,  which  are  or 
might  be  reasonably  expected  to  endanger 
persons  traveling  thereon,  very  soon  after 
the  coming  Into  existence  of  sndi  defects. 
These  considerations  lead  to  the  conclusion 
that  tbe  question  of  tbe  time  within  which 
notice  of  a  d^ect  in  a  public  street  should 
be  Imputed  to  the  dty  Is  determinable  larg^y 
from  tbe  circumstances  of  each  paiticular 
case. 

[S]  We  bare  then  these  tects  whldi  seem 
to  us  suffldent  to  warrant  ttie  trial  court  in 
imputing  to  the  dty  knowledge  of  the  defect 
in  question:  (1)  Tbe  existence  of  tbe  defec- 
tive trapdoor  in  the  sidewalk  in  a  dense  busl- 
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ness  part  ot  the  city;  (2)  the  smootb  and 
springy  condition  of  the  trapdoor,  suggesting 
the  probability  of  accident  to  some  one  pass- 
ing over  It,  especially  in  that  locality  where 
so  many  people  passed  over  it ;  (3)  the  prob- 
ability that  the  then  condition  of  the  trap- 
door was  the  result  of  its  manner  of  con- 
struction; and  (4)  the  smoothness  of  the  sur- 
face of  the  trapdoor,  suggesting  that  It  was 
not  recently  placed  there.  These  facts  may 
not  very  conclusively  support  the  trial  court's 
de<jsion  on  the  question  of  the  city's  imputed 
knowledge  of  the  defect;  but,  since  the  dty 
offered  no  evidence  touching  this  question,  we 
feel  constrained  to  leave  the  trial  court's 
conclusion  undisturbed. 

[4]  Some  contention  is  made  in  affiant's 
behalf  that  respondent  cannot  recover  be- 
cause of  failure  of  proof  of  the  filing  of  his 
claim  with  the  dty  prior  to  the  commencing 
of  this  action.  The  filing  of  hla  claim  In  due 
form  was  pleaded  by  respondent,  and  a  copy 
thereof  attached  to  his  complaint  The  gen- 
eral denial  of  the  dty  In  its  answer  seems  to 
deny  this  allegation  of  respondait^s  com- 
plaint When  respondent's  case  was  rested 
at  the  trial,  his  counsel  said  to  the  court 
"Outside  of  the  certified  copy  of  the  claim 
whldi  I  will  fll^  if  counsel  insists  on  it  that 
la  the  plaintiff's  case,"  to  which  counsel  for 
the  dty  replied.  *'I  would  like  to  have  your 
honor  look  at  it**  Counsel  for  the  dty  did 
not  make  any  motion  or  further  remarks  to 
the  trial  court  sui^esting  failure  of  proof  Ih 
this  particular.  A  copy  of  Uie  claim  being 
attached  to  the  complatnt  and  before  the 
oonrt  we  ttilDk,  undw  the  drcumstances,  the 
remarks  of  counsel  for  the  dty  should  be 
construed  as  a  waiver  of  formal  proof  of 
the  filing  ot  respondent's  claim.  In  other 
yrarda,  the  attitude  of  counsel  for  the  dty 
should  he  construed  as  an  admission  of  the 
fact  of  filing  the  daim,  though  no£  of  its 
snfBdency  as  to  form.  It  Is  not  now  contend- 
ed, however,  that  U  was  defldent  In  form. 

The  Judgment  Is  affirmed. 

ELLIS,  O.      and  WEBSTER,  J.*  concur. 


aoO  Woata.  515) 

ATLMORE  et  al.  v.  GITT  OF  SEATTLE. 
<No.  14363.) 

(Supreme  Court  of  Washington.   Mardi  12, 
19ia) 

1.  LnaTATioK  or  Actions  «3>32(2)— Taking 
Pbopebtt  fob  Pdbzjc  Usb  —  Actions  fob 
coupbnsation. 
Although  landowner  who  stands  by  and  al- 
lows a  munidpality  to  take  his  property  by  ir- 
r^ular  means  and  use  it  for  a  street  may  be 
estopped  to  sue  for  tbe  recovery  of  the  land,  he 
can  still  sue  for  compensation  any  time  before 
the  municipality  has  acquired  title  by  preacrip- 
tion,  and  hence  Code,  {  159,  subd.  1,  rdating  to 
actions  for  trespass  upon  real  property,  and 
section  l(Ki,  relating  to  actions  mr  which  pro- 
vision is  not  otherwise  made,  and  tbe  period 
of  limitations  applicable  to  actions  for  re- 


covery of  consequential  damages  to  property  not 
appropriated,  do  not  apply. 
2.  Estoppel  ®=»93(1)  —  Acquiescbncb  —  Ik- 
pboveue  nts— compen  sation. 
One  who  by  his  acta  induces  another  to  put 
valuable  improvements  on  bis  land  under  tbe 
belief  that  he  will  not  reclaim  the  property  will 
not  be  allowed  to  recover  possession,  but  he  is 
entitled  to  compensation. 

Department  1.  Appeal  from  Siq>erlor 
Court  King  County ;  John  S.  Jurey,  Judge. 

Action  by  Reeves  Aylmore,  Jr.,  and  others, 
against  the  Ci^  of  Seattle.  Judgment  for 
defendant,  and  plaintiffs  appeal.  Reversed. 

S.  H.  Kelleran,  of  Seattle,  for  appellants. 
Hugh  M.  Caldwell  and  James  A.  Dougan, 
both  of  S«ittle,  for  respondent 

WEBSTER,  J.  This  is  an  action  to  recover 
the  possession  or.  In  the  alternative,  tbe  val- 
ue of  prt^erty  alleged  to  have  been  taken  and 
ai^ropriated  to  public  use.  The  amended 
complaint  In  the  cause,  which  was  commenc- 
ed on  October  17,  1916,  alleges  in  substance 
that  the  plaintiffs  are  the  owners  of  three 
parcels  of  land  in  the  dty  of  Seattle;  that  In 
1913  the  dtfendant  without  their  consent, 
entered  upon  and  commenced  to  improve  the 
property  as  parts  of  cwtain  pubUc  thorough- 
fiures,  which  improvement  was  completed  and 
the  streets  opoied  for  travel  In  the  summer  of 
1914;  that  the  defendant  is  now  devoting  the 
property  to  audi  public  use  without  the  plain- 
tiffs' consent  -and  without  having  condemned 
or  paid  tborefbr,  or  acquired  title  thereto^  and 
that  in  1913  the  plaintiff  Aylmore  notified  the 
defendant  in  writing  that  It  was  proceeding  la 
the  premises  without  having  complied  vlUi 
the  law,  and  requested  that  an  action  be  in- 
stituted for  the  purpose  of  condemning  and 
paying  for  the  property,  whldi  request  was, 
on  October  20,  1913,  denied.  The  prayer  Is 
for  the  recovery  of  the  land,  or,  in  fbB  alter- 
native, that  plaintiffs  have  judgment  f<a>  its 
value. 

The  defendant  answered,  pleading  among 
other  defenses  the  two-year  and  the  three- 
year  statutes  of  limitation.  Thereafter  in  due 
time  the  case  came  on  for  trial  before  a  Jury, 
and  when  the  plaintiffs  called  their  first  wit- 
ness the  defendant  objected  to  the  introduc- 
tion of  any  evidence  upon  the  ground  that  It 
affirmatively  appeared  from  the  amended 
complaint  that  the  action  was  barred  by  limi- 
tation, which  objection  was  sustained  and 
judgment  of  dismissal  entered.  The  plain- 
tiffs have  appealed. 

Whether  the  action  Is  barred  depends  upon 
which  of  the  various  statutes  of  limitation  is 
applicable  to  a  proceeding  of  this  character. 
Appellants  assert  that  the  action,  being  one 
for  the  recovery  of  compensation  guaranteed 
by  the  Constitution  to  the  owner  of  land  tak- 
en for  public  use,  is  not  barred  until  the  de- 
fmdant  has  acquired  title  to  the  property  by 
prescrlptiffli.   Respondeixt  contends  that  the 
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plaintiffs,  having  stood  by  and  permitted  the : 
city  to  take  and  improre  the  property  aa  por- 
tions of  public  streets,  are  estopped  from 
maintaining  ejectment  for  the  recovery  of 
the  land,  and  are  restricted  to  an  action  for 
damages  which  action  Is  barred  either  by 
subdivision  1  of  section  159  of  the  Code,  relat- 
ing to  actions  for  trespass  upon  real  property, 
or  by  section  16!5,  relating  to  actions  for 
which  prorisloQ  is  not  otherwise  made. 

[1]  The  predse  question  thus  presented  ia 
one  of  first  Impression  in  this  court  It  is 
manifest  however,  that  the  action  is  not 
governed  by  the  three-year  statute.  We  have 
repeatedly  held  that  a  municipality,  In  taking 
private  property  for  public  use,  acts  In  its 
sovereign  capacity  and  not  as  a  trespasser. 
Having  the  right  to  take,  whatever  its  pro- 
cedure or  lack  of  procedure,  it  is  not  a  wrong- 
doer. Kincaid  V.  Seattle,  74  Wash.  617,  134 
Pac.  504, 135  Pac.  820 ;  Casassa  v.  Seattle,  75 
Wash.  367, 134  Paa  1080;  Domrese  v.  Boslyn. 
80  Wash.  106,  154  Paa  140. 

Nor  Is  It  controlled  by  the  period  of  limita- 
tion applicable  to  actions  for  the  recova-y 
of  consequential  damages  to  property  not  ap- 
propriated. The  only  sense  In  which  tlilB 
action  may  be  considered  as  <Hie  for  damages 
is  that  the  amount  sued  for  ia  unliquidated. 
The  city  has  not  damaged  appdlants'  pn^ 
erty,  but  has  actually  taken  it  from  them. 
They  are  not  proceedlog  to  recover  for  an 
Injury  to  property,  but  are  seeking  to  obtain 
Just  compensation  In  the  way  of  payment 
for  private  property  actually  taken  and  de- 
voted to  public  use. 

The  rale  applicable  ito  actions  for  damages 
properly  so  called  is  stated  in  Lewis  on  Bm- 
losat  Domain  dSA  Ed.)  |  968,  in  this  lan- 
guage: 

"Whenever  there  is  an  unlawful  entry  upoo 
property  for  the  purpose  of  appropriating  it  to 
public  use,  or  whenever  it  is  injured  by  the  con- 
Btraction  or  operation  of  public  works,  so  as  to 
afford  the  owner  a  cause  of  action,  the  owner 
may  have  redress  by  any  of  the  appropriate 
GommoD-law  remedies,  and  the  general  statute 
of  UmitatioDB  will  apply  thereto." 

While  the  rule  with  respect  to  actions  seek- 
ing compensation  for  property  actually  taken 
is  stated  in  section  067  c£  the  same  work  as 
follows: 

"We  have  seen  that,  where  property  is  enters 
ed  upon  and  appropriated  to  pubUc  use  without 
complying  with  the  law,  the  owner  may  waive 
the  tort  and  sue  for  his  just  compensation. 
The  same  rule  applies  where  the  entry  lb  by 
consent  and  the  question  of  compensation  is  left 
for  future  adjustment.  In  such  cases  the  ac- 
tion for  just  compensation  is  not  barred,  except 
by  adverse  possession  for  the  requisite  period  to 
establish  a  title  by  prescriiition." 

The  reason  for  this  distinction  is  perfectly 
obvious.  A  corporation  possessing  the  right 
of  eminent  domain  may  acquire  property  for 
Its  public  uses  in  one  of  three  ways  only: 
(af  By  purchase;  (b)  by  condemning  and  pay- 
ing for  the  property  In  the  manner  provided 
by  law ;  and  (c)  by  adverse  possession  for 
the  statutory  period.    I£  the  right  of  the 


owner  to  recover  compensation  f^r  prt^rty 
actually  taken  is  barred  before  the  expira- 
tion of  the  prescriptive  period,  thla  anoma- 
lous situation  vrlll  result:  He  will  continue 
to  be  the  owner  of  the  property  until  he  loses 
his  title  by  adverse  possession,  yet  during  the 
interval  he  cannot  exercise  a  single  act  of 
beneficial  ownership  or  do  any  act  to  toll  the 
running  of  the  statute.  He  wIU  be  deprived 
of  the  use  and  enjoyment  of  property  which 
belongs  to  him,  both  In  law  and  in  equity, 
while  the  one  who  has  taken  it  without  title 
either  legal  or  equitable  can  exercise  over  it 
every  right  ordinarily  incident  to  ownership. 
We  are  unable  to  appreciate  a  condition 
where  an  owner  is  deprived  of  all  right  of 
enjoyment,  while  another  who  holds  no  sort 
of  title  to  the  property  may  use  and  deal 
with  It  as  his  own.  Title  canuot  be  Invested 
where  none  has  been  divested.  To  liold  oth- 
erwise Is  to  sanction  a  custom  belonging  to 
an  age  long  since  passed,  which  permitted 
one  to  acquire  property  of  another  mer^y  by 
taking  it  provided  lie  was  strong  enough  to 
retain  it 

"Where  the  Constitution  either  expressly,  or 
aa  interpreted  by  the  oourts,  requires  compen- 
sation to  be  first  made  for  property^  taken  for 
public  use,  a  law  which  casts  the  initiative  op- 
en the  owner  and  requires  him  to  prosecute  his 
claim  for  compensation  within  a  time  limited 
or  be  barred,  is  invalid.  When  tmder  such  a 
Constitution  property  is  appropriated  to  public 
use  without  complying  therewith,  the  owner's 
right  to  compensation  is  not  barred,  except  by 
aaver8e_po3Bes8ioo  for  the  prescriptive  period." 
Lewis.  Eminent  Domain  (3d  Ed.)  }  966. 

See^  also,  Nichols  on  Eminent  Domain  (2d 
Ed.)  p.  9B8;  Bandolph  on  Emln^  Domain 
I  303;  MUla  on  Eminent  Domain  (2d  EdO 
iS46;  10  B.  C.  U  p.  236. 

In  the  case  of  Salt  Lake  Inr.  Ca  Oregon 
Short  Une  B.  Ca,  46  Utah.  208, 148  Pftc  439, 
decided  1^  the  Supreme  Oourt  of  Utah  in 
1914*  it  Is  said: 

"The  evidence  shows  the  entry  and  taking 
to  have  been  in  March  or  April,  1906.  The  ac- 
tion was  commenced  in  December,  1912.  more 
than  six  and  less  than  seven  years  from  the  tak- 
ing. The  contention  is  first  made  that  the  ac- 
tion is  barred  by  provisions  of  Comp.  Laws 
1907,  8  2877,  subdiv.  2,  which  provide  that  'an 
action  for  waste  or  trespass  of  real  property' 
must  be  commenced  within  three  years.  Aiid,  it 
that  section  Is  held  not  applicable,  then  the 
furdier  claim  is  made  that  the  action  is  barred 
by  the  provisions  of  section  2883,  which  pro- 
vide that  'an  action  for  relief  not  hereinbefore 
provided  for  must  be  commenced  within  four 
years.*  The  complaint  is  broad  enough  to  re- 
cover on  the  theory  stated  by  the  appellant  *com- 
pensation  for  the  taking  of  private  property  for 
public  use.'  The  case  was  tried  by  both  par- 
ties, and  was  without  objection  submitted  to  the 
jury,  on  that  theory.  The  pleadii^rs  idmit  a 
talUng  for  a  public  use  and  an  exclusive  and 
continuous  occupation  and  possession,  without 
the  consent  of  the  plaintiff  and  without  the  in- 
stituUon  of  eminent  domain  or  condemnation 
proceedings.  We  think  in  such  case  neither  sec- 
tion referred  to  is  applicable,  but  that  the  pro- 
visions of  section  2860  requiring  actions  or  de- 
fenses founded  on  realty  to  be  commenced  with- 
in seven  years  are.  By  those  provisions  the 
action  is  not  barred.  Our  Constitution  and 
statute  require  compensation  to  be  first  made 
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for  private  property  taken  for  public  use;  and, 
where  property  is  entered  npon  and  appropriat- 
ed to  public  aae  without  complying  with  the 
law,  the  owner  may  waive  the  tort  and  sue 
for  his  just  compensation.  In  such  case  the 
nption  is  not  barred,  except  by  adverse  posses- 
sion for  the  required  period,  here  seven  years." 

See,  also,  Lehigh  Valley  R.  R.  Co.  v.  Mc- 
Farlan.  43  N.  J.  Law.  605 :  McCllnton  v. 
Plttsbnr^b,  etc.,  R.  Co.,  66  Pa.  404:  Organ 
r.  Memphis,  etc.,  R.  Co..  51  Ark.  235, 11  S.  W. 
96 :  Levee  Corn*rs  v.  Dancy,  65-  Miss.  335,  3 
So.  568;  Pawnee  County  v.  Storm,  34  Neb. 
735.  52  N.  W.  696;  Ktme  T.  Cass  Conntyi  71 
Neb.  677.  90  N.  W.  546,  101  N.  W.  2,  8  Ann. 
Cfts.  853;  Doyle  v.  Kansas  City,  etc.,  R.  Co., 
113  Mo.  280,  20  S.  W.  970 ;  Texas  West.  R. 
Co.  V.  Cave,  SO  Tex.  137,  15  S.  W.  786 ;  Chi- 
cago, etc.,  R.  Co.  V.  Johnson  (Tex.  CIt.  App.) 
156  S.  W.  253;  Faulfe  t.  Missouri  River,  etc., 
B.  Co.,  28  S.  a  1,  132  N.  W.  233,  Ann.  Cas. 
191SE,  1130  and  note;  Jotmson  t.  Dltcb 
C(k,  82  S.  D.  40».  143  N.  W.  9S8;  Bnrrall  v. 
Am.  Tel.  &  TeL  Co.,  224  IIL  266,  79  N.  E.  705. 
8  1^  B.  A.  (N.  S.)  1001. 

We  are  not  onmlndfol  Qiat  the  auUioritlea 
are  In  conflict  ^ipon  the  qnestlon  here  In- 
TOlTed,  bet  we  are  convinced  the  rule  sup- 
ported by  the  forcing  authorities  Is  the 
one  sustained  by  the  better  reasonlns- 

[2]  While  Oila  court  has  held  in  numeroim 
cases  that  a  landowner  who  stands  by  and 
permits  a  corporation  to  go  npon  his  land 
and  construct  thereon  an  expensiTe  public 
ImproTement  without  having  acquired  the 
rifl^t  so  to  do,  either  by  ^reemmt  or  con- 
demnation, is  estopped  from  thereafter  main- 
taining an  action  in  ejectment  or  a  suit  for 
InjnnctlTe  relief,  bnt  is  confined  to  an  action 
for  compCTsation,  yet  the  application  of  the 
principle  is  no  broader  than  the  reason  upon 
whldi  it  is  based.  The  mle  rests  In  equita- 
ble estoppel,  and  Is  sustained  by  constdera- 
tlcms  of  public  policy.  Where  one  stands  by 
and  sees  his  property  taken  and  improred  at 
large  expense  for  the  convenience  and  wel- 
fare of  the  public,  and  thereafter  seeks  to 
enjoin  such  use  of  the  property,  or  to  eject 
the  occupant  therefrom,  and  thus  cause  great 
damage  to  the  corporation  on  the  one  hand 
and  serious  Inconvenience  to  the  public  on 
the  other,  he  Is  justly  denied  such  relief  for 
the  reason  that  he  can  be  adequately  protect- 
ed by  receiving  compensation.  But  It  does 
not  follow  that  he  may  be  permanently  de- 
prived of  his  property  without  compensation, 
or  that  he  shall  be  placed  in  any  worse  posi- 
tion, so  far  as  his  right  to  a  money  judgment 
Is  concerned,  than  he  would  have  occupied 
bad  he  not  acquiesced  In  the  Improvement. 
Where  one  Is  aware  of  the  situation  and  de- 
sires to  Insist  upon  his  strict  legal  rights,  he 
should  proceed  without  unnecessary  delay. 
If  by  his  declarations  or  conduct  he  Induces 
another  to  believe  that  he  does  not  Intend  to 
assert  such  rights,  but  is  willing  to  waive 
them  for  a  just  compensation,  and  the  other 
party  in  reliance  thereon  goes  ahead  with  the 


Improvement  in  the  expectation  that  pay- 
ment of  a  fair  comp^isatlon  will  be  accented 
in  lieu  of  the  rights  thna  surrendered,  the 
courts  may  thereafter  properly  refuse  to  en- 
force those  rights  and  compel  him  to  accent 
compensation  as  fixed  by  an  impartial  trlbu- 
naL  In  other  words,  the  failure  to  pursue 
appropriate  procedure  to  acquire  the  proper- 
ty is  not  fatal  to  the  rights  of  the  party  in 
possesston  {wovlded  It  ^ects  to  make  full  and 
adequate  compensation  to  the  owner,  but  It 
cannot  hold  the  undisturbed  possession  of  the 
property  of  another  and  elect  not  to  pay.  As 
was  said  by  Judge  BudUn  In  Slaght  v.  North- 
ern Pacific  Railway  Co.,  39  Wash.  S76.  81 
Pac,  1062: 

"If  a  judgment  in  ejectment  at  law,  or  de- 
cree of  injunction  in  equity,  would  have  the  ef- 
fect of  stopping  the  operation  of  the  railroad, 
or  disabling  it  from  discharging  its  duties  to 
the  public,  there  would  be  strong  and  cimtrolllog 
reasons  why  such  judgment  or  decree  should 
not  be  awarded.  But,  if  proceedings  are  stayed 
as  in  this  case,  and  the  only  effect  of  the  judg- 
ment in  ejectment  is  to  compel  the  railway  com- 
pany to  make  compensation  for  the  propertr 
taken,  we  see  no  vahd  objection  to  such  proceed- 
ing on  tiie  groond  of  public  policy  or  other- 

Upon  what  prlncb>te  of  law,  Justice,  or 
reason  can  It  be  said  that  because  one  clothed 
with  tite  rls^t  to  condemn  private  property 
falls  to  exercise  11^  and  without  complying 
with  the  law  goes  upon  the  property  of  an- 
other and  carries  out  its  public  purposes 
without  hindrance  or  Interference  from  the 
owner.  It  should  not  thereafter  be  required  to 
do  what  It  should  have  done  in  the  first  In- 
stance— make  just  compensation  to  the  own- 
^?  Why  should  the  prapertr  holder  whose 
acquiescence  has  redounded  to  the  benefit  and 
convenience  of  the  taker  and  whose  right 
to  compensation  is  In  lieu  of  his  property 
have  any  less  period  in  which  to  recover  the 
amount  due  him  than  he  would  have  had  to 
reclaim  his  property  had  he  not  thus  accom- 
modated the  corporation?  Why  should  a  mu- 
nicipality which  has  not  exercised  a  right 
conferred  upon  It  by  the  sovereignty  in  the 
manner  defined  by  the  author  of  the  right 
gain  an  additional  advantage  over  a  private 
owner  by  virtue  of  its  own  unauthorized 
procedure? 

Moreover,  to  hold  that  the  action  for  com- 
pensation Is  barred  In  two  years  would  be 
to  read  an  exception  into  the  ten-year  stat- 
ute relating  to  the  recovery  of  real  property. 
The  effect  of  such  a  decision  would  necessari- 
ly be  to  permit  a  title  to  real  property,  for 
all  practical  purposes,  to  be  acquired  by  ad- 
verse possession  for  the  period  of  two  years, 
when  In  all  other  cases  it  could  only  be  ac- 
quired In  ten  years. 

We  think  it  Is  too  plain  for  serious  debate 
that  while  the  owner  may  not  by  an  action  of 
ejectment  recover  the  property  itself,  whero 
he  has  acquiesced  in  Its  Itelng  taken  without 
condemnation,  he  may  maintain  an  action  in 
the  nature  of  ejectment  to  obtain  the  substl- 
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tuted  relief.  His  right  of  recovery  is  found- 
ed upon  and  grows  out  of  his  title  to  the 
land,  and  until  such  title  Is  lost  by  adverse 
possession  be  should  have  the  right  to  main- 
tain an  action  to  recover  that  which  repre- 
sents the  property  Itself.  Any  other  view  Is 
to  sacrlflce  substance  to  mere  form. 

In  Kincald  v.  Seattle,  supra.  Judge  Chad- 
wlck  said: 

"The  remedy  of  the  one  whose  property  is 
taken  is  immaterial  bo  kmg  as  it  leads  to  com- 
pensation as  prorided  in  the  Constitntion." 

Precisely  so.  But  when  the  remedy  afford- 
ed amounts  to  a  denial  or  a  curtailment  of 
such  constitutional  right  it  ceases  to  be  Im- 
material. Thenceforth  It  Is  violence  done  to 
the  rights  of  the  injured  owner.  If  not  to  the 
Constitution  Itself.  While  the  respondent's 
position  may  square  with  the  precept  that 
unto  every  one  that  bath  shall  be  given,  but 
from  him  that  hath  not  shall  be  taken  away 
even  that  which  be  hath,  the  Constitution  of 
Washington  will  not  admit  of  Its  appllcAtlon 
to  this  class  of  cases. 

We  conclude  that  the  case  does  not  fall 
within  the  two-year  statute  for  the  reason 
that  It  Is  governed  by  the  limitation  pre- 
scribed in  the  ten-year  statute. 

The  judgment  is  reversed. 

ELLIS,  G.  J.,  and  FULIiBRTON,  FAB- 
EBB,  and  MAIN,  JJ.,  concur. 

aOO  WaBlL  524) 
JACOBS  et  ux.  v.  CITY  OF  SEATTLE. 
(No.  14266.) 

(Supreme  Court  of  Washington.    March  12,  . 
1918.) 

1.  LlUITATIOI?  or  AonONS  «S»28(1)— GOHPKN- 
SATION  —  EUINBHT  DoM AUT -- IMFUXD  COM- 
TBACT. 

Action  for  compensation,  which  Const  art. 

1.  8  16,  requires  to  be  paid,  for  damage  to 
property  from  an  act  done  in  the  exercise  of  the 
power  of  eminent  domain — operation  by  a  city 
of  an  incinerator  on  adjoming  property— ia 
within  Rem.  Code  1915;  8  159,  sobd.  3,  prescrib- 
ing a  three  years'  limitation  for  an  action  on 
"a  contract  or  liability   •   «   •  Implied." 

2.  LiMrrATiON  of  Actions  <e=»55(5)— Accbual 
OF  RioHT  TO  Compensation— Eminent  Do- 

ICAIN. 

Damage  to  adjoining  property  from  opera- 
tion of  a  city  incinerator  in  the  exercise  of  the 
power  of  emuient  domain  commences  not  neces- 
sarily from  its  completion  and  first  operation,  as 
regards  limitation  of  action  for  compensation 
therefor;  but  this  Is  matter  of  proof 

3.  Costs  *=s32(2)— Two  Tbiale^Pbevaxlino 
Pabtt. 

Under  Rem.  Code  1915,  {  476.  proriding; 
that  in  an  action  in  the  superior  court  the  pre- 
vailing party  shall  be  entitled  to  his  costs  and 

disbursements,  plaintiffs  are  entitled  to  their 
costs  and  disbursementa  incurred  on  the  first 
trial;  demurrer  to  the  complaint  having  been 
snstained  after  the  jury  had  been  impanded  and 
the  case  was  proceeding  to  trial  on  the  merits, 
and  they  in  enect  having  been  wholly  successful 
on  the  appeal  therefrom,  as  well  as  on  the  trini 
on  remand,  though  ^fae  court  on  such  appeal  held 
that  their  second  cause  of  action  did  not  state 


(Waab. 

facts  entitling  them  to  relief;  that  cause  of  ac- 
tion being  in  substance  the  same  as  the  first 
cause  of  action  property  pleaded,  except  that  it 
was  grounded  on  negligence  of  defendant,  in- 
stead of  on  the  theory  of  recovering  compensa- 
tion for  damages  from  exercise  of  power  of  emi- 
nent domain,  which  was  that  of  the  first 

Department  1.  Appeal  from  Superior 
Court,  King  County ;  Kenneth  Macklntosb, 
Judge. 

Action  by  George  Jacobs  and  wife  against 
the  Caty  of  Seattle.  Judgment  for  plaintiffs, 
and  defendant  appeals.  Affirmed. 

Hugh  M.  Caldwell  and  James  A.  Dougan, 
both  of  Seattle,  for  api)ellant  J&y  G.  Allen, 
of  Seattle,  for  respondents. 

PARKER,  J.  The  plaintiffs  Jacobs  and 
wife  seeli  recovery  of  compensation  for  dam- 
age to  their  real  property,  caused  and  to  be 
caused  by  the  defendant  dty  of  Seattle  In 
the  exercise  of  its  power  of  eminent  domain, 
the  amount  of  which  compensation  had  not 
been  In  any  manner  ascertained  or  deter- 
mined prior  to  the  commencement  of  this 
nctloD.  Trial  in  the  superior  court  for  King 
county  sitting  with  a  Jury"  resulted  in  ver- 
dict and  judgment  awarding  the  plalutUfs 
compensation  In  the  sum  of  $1,000,  from 
which  the  city  has  ai^>ealed  to  this  coort. 

This  is  the  second  appeal  of  this  case  to 
this  court.    The  first  appeal  was  taken  by 
the  plaintiffs  from  a  Judgment  of  the  su- 
perior court  dismissing  the  case  upon  sus- 
taining the  city's  demurrer  to  the  plaintiffs' 
complaint  and  their  electing  not  to  plead 
further.    That  appeal  was  disposed  of  by 
our  decision  reported  in  93  Wash.  171,  160 
Pac.  209,  L.  -B,  A.  1917B,  329,  reversing  the 
Judgment  of  the  superior  court  and  remand- 
ing tbe  case  to  that  court,  holding  that  the 
first  cause  oi  action  of  the  complaint  alleg- 
ed facts  entitling  Uiem  to  racorer  though 
tbebi  second  cause  of  action  did  not  The 
allegations  of  respondents'  first  cause  of  ac- 
tion are  set  out,  in  snbstance,  in  consider- 
able detail  in  our  former  decision.  We  de^ 
it  Buffldrait  here  to  state  that  it  is  therein 
alleged  in  substance  that  the  dty  erected 
a  garbage  Inclnerattn'  building  and  plant  oa 
a  lot  adjc^lng  respondents*  lot,  upon  which 
they  have  three  dwcdUng  houses ;  that  -  the 
dty  has  commenced  and  continues  to  op- 
erate its  plant,  causing  to  be  brought  to  it 
large  quiuitltles  of  refuse  and  garbage  whU^ 
it  bums  therein,  and  in  doing  so  causes  dam- 
age to  respondents'  prop^ty.  In  that  obnox- 
ious vapOTS,  steam,  smoke,  ashes,  and  pieces 
of  partly  burned  garbage  are  thrown  over 
and  upon  respondents*  property,  which  It 
threatens  to  continue  to  do,  materially  and 
[>ermanently  impairing  Its  dedrabillty  and 
usefulness  and  lessening  its  value;  and  that 
tbe  dty  has  never  acquired  the  right  to  so 
maintain  and  operate  Its  incinerator,  and 
thereby  so  damage  respondents*  property,  by 
any  condemnation  proceeding  looking  to  the 
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ascotalimient  and  payment  of  the  damage 
80  suffered  by  respondenta.  Upon  tbe  re- 
manding of  the  case  to  the  superior  court, 
tollowtng  the  decision  ot  this  court,  tb»  <Aty 
answered  respondents  first  cause  of  Actlra, 
denying  the  allegation  of  damages  therein 
made  and  pleading  affirmatlTely  that  re* 
spondents*  otuse  of  action  accrued  more  Uian 
three  years  prior  to  the  commencement'  of 
this  action,  and  is  ther^ore  barred  by  both 
the  two-year  and  tbe  three-year  statntes  of 
limitation. 

[1]  The  principal  contention  here  made  in 
the  city's  behalf,  to  which  all  other  conten- 
tlms  worthy  of  serious  consideration  are 
Incidental,  is  that  respondents*  right  of  re- 
covery is  barred  by  the  statntes  of  llmlta- 
tioQ.  It  appears  from  the  evidence,  and  is 
conceded,  that  the  dtgr  built  its  incinerator 
biiUdlng  and  plant  more  than  three  years 
prior  to  the  commencement  of  ttiis  action. 
The  city  also  began  to  operate  its  plant  to 
Bcnne  extent  more  than  three  years  prior  to 
the  commencement  of  this  action.  It,  how- 
ever, became  a  question  In  the  trial  of  the 
case,  according  to  respondents'  theory,  which 
was  ad<^ted  by  the  trial  court,  whai  the 
operati<m  of  the  indnerator  first  became 
such  as  to  result  In  actual  damage  to  re- 
spondents* property.  This  question  was  ac- 
cordingly submitted  by  the  court  to  the  Jury 
for  a  special  findli^  thereon  in  addition  to 
its  general  verdict,  and  in  response  thereto 
a  special  verdict  was  returned  by  the  jury 
with  Its  general  verdict,  as  follows: 

"We,  the  jury,  find  that  the  damage  to  the 
plaintiffs'  property  b;  reason  of  the  operation  of 
tbe  defendants  incinerator  commenced  in  May, 
1912." 

This  actlMi  was  cwumenced  In  November, 
1914,  which,  it  will  be  noticed,  was  2%  years 
Sitter  the  commencement-  of  respondents' 
damage,  as  found  by  the  Jury.  The  evidence 
is  conclusive  that  the  mere  building  of  the 
city's  indnerator  building  and  plant  did  not 
and  would  not  result  in  any  damage  to  re- 
spondents' pr<9erty,  and  the  evidence  amply 
Bostalns  tbe  q;iecial  verdict,  that  tlie  opera- 
tion of  the  incinerator  was  not  such  af>  t^ 
damage  resiwudents'  property  until  May, 
1912,  when,  as  the  Jury  might  well  conclude 
from  tbe  evidence,  the  really  damaging  opera- 
tion of  the  incinerator  commenced,  though  it 
had  been  operated  to  some  extent  prior  to 
that  time.  This,  we  shall  assume  for  the 
present,  was  when  respondents  cause  of  ac- 
tion accrued,  for  the  purpose  of  determining 
whether  or  not  it  was  barred  at  the  explra- 
tioii  of  two  7ears  thereafter,  as  contoided  by 
counsel  for  the  dty. 

Let  us  be  reminded  as  we  proceed  that  this 
is  not  an  action  seekii^  teeovery  of  damages 
as  for  a  tort  committed  by  the  dty,  but  Is  an 
acticm  to  recover  compensation  for  damages 
Tesolting  from  the  operation  of  the  incinera- 
tor by  tbe  dty,  wfaldi  it  is  doing  and  avowed- 
ly Intends  to  continue  to  do  in  the  ezerdse 
of  its  power  of  eminent  d<Hnain,  In  so  far  as 


resulting  damage  to- respondents  property  is 
concerned.  Of  course,  if  this  v&e  an  action 
seeking  recoTor  of  damages  for  the  commis- 
sion of  a  tort,  and  treated  as  sudi  by  both 
req;>ondents  and  the  dty,  reqNmdents'  right 
of  action  would  not  be  barred  as  to  damages 
acCTuing  widiln  the  statutory  period  immedi- 
ately prior  to  the  commraicement  of  the  ac- 
tion. Counsel  for  tbe  dty  carefully  avoid 
making  defense  upon  any  such  theory,  but 
adopt  the  eminent  domain  theory  upon  which 
reepondaits  prosecute  thdr  claim  for  com- 
pensation, manifestly  to  make  sure  that  there 
shall  be  bi;t  one  recovery,  if  any  be  bad  by 
rewondents,  and  also  to  the  end  that  the 
statute  of  limitation  may  be  invoked  against 
respondents'  dalm  as  one  entire  claim  ot  ctm- 
pensatlon  for  the  a»]uiring  by  the  dty  of  the 
right  to  so  continue  to  operate  its  Indnerator 
in  the  future  to  die  damage,  if  any,  ctf  re- 
spondents' property.  In  keeping  with  this 
theory  of  the  nature  of  the  case  the  trial 
Judge  Instructed  the  Jury,  in  substance,  that 
respondents'  compensation,  if  any  be  awarded 
them.  Is  to  be  measnrm  by  the  difference  In 
the  market  value  of  thdr  prapertj  immedi- 
ately before  and  immediately  after  the  com- 
mencement of  the  damage,  a  measure  mani- 
festly in  this  case  applicable  only  to  a  single 
permanent  damage  to  the  freehold.  Our  de- 
cision upon  the  former  appeal  is  in  entire 
harmmiy  with  this  theory  of  the  case. 

Counsd  for  the  city  contend  that  the  limi- 
tation applicable  to  respondents'  cause  of  ac- 
tion is  that  prescribed  by  section  165,  Rem. 
Code,  reading  as  follows: 

"An  action  for  relief  not  hereinbefore  provided 
for  shall  be  commenced  within  two  years  after 
the  caose  of  action  shall  have  accmed." 

While  counsel  for  respondents  contend  ttiat 
the  three  years  prescribed  for  the  commence- 
ment of  the  several  Idnds  of  action  mmtloned 
in  section  ISO,  Rem.  Code,  Is  applicable;  re- 
tying  upon  subdivision  S  of  that  section,  read- 
ing as  follows: 

"An  action  upon  a  contract  or  liability,  ex- 

Sress  or  implied,  which  is  not  in  writing,  and 
oes  not  arise  out  of  any  written  instrument.'* 

Does  the  obligation  on  the  part  of  the  dty 
to  pay  tbe  compensation  here  sought  by  re- 
spondents arise  upon  "a  contract  or  liability 
•  •  •  implied,"  within  subdivision  3  of 
section  159  above  quoted?  We  are  of  the 
opinion  that  it  does;  even  though  that  sub- 
division relates  only  to  contractual  obliga- 
tions, as  seems  to  be  held  by  our  own  and 
other  decisions.  Having  in  mind  that  the 
state  has  granted  to  the  dty  the  power  of  em- 
inent domain,  and  that  the  dty  is  manifestly 
maintaining  and  operating  its  incinerator, 
and  intends  to  continue  to  do  ao  as  an  exer- 
cise of  that  sorerdgn  power  in  so  far  as 
thereby  damaging  respondents  property  is 
concerned,  and  having  In  mind  that  the  state 
fnun  whidi  tiie  dty  acquired  that  power  has 
by  artlde  1, 1 16^  of  its  Constitution,  guaran- 
teed that.  "No  private  property  shall  be  taken 
or  damaged  for  public  or  private  use  with- 
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oat  Just  compensation  having  been  first  made, 
or  paid  Into  court  for  tbe  owner,"  It  seems  to 
us  tbere  Is  but  little  room  for  arguing  that 
the  city  did  not  Impliedly  promise  to  pay  to  re- 
spoudents  compensation  for  suc^  damage  as 
mlgbt  result  from  Its  continuing  op«'atlon  of 
its  Incinerator,  at  the  time  BtuSb.  operation 
actually  commenced  to  damage  respondents* 
property.  If  one  appropriating  my  goods, 
though  bis  act  be  purely  tortious,  he  possess- 
ing no  power  of  eminent  d<nualn,  I  may  sue 
for  and  recover  from  him  the  value  of  them 
as  for  a  sale  thereof  to  bim  upon  an  implied 
promise  by  liim  to  pay  therefor,  wbldi  is  ele- 
mentary law ;  by  what  sort  of  logic  then  can 
It  be  held  that  a  city,  possessing  the  power 
of  eminent  domain,  taking  or  damaging  my 
property,  not  tortioii^  but  claim  of  right 
under  its  power  of  eminent  domain,  does 
not  impliedly  promise  to  compensate  me 
therefor  as  guaranteed  by  the  sovereign  state 
frmn  which  the  city  acqnlred  the  very,  power 
it  assumed  to  exercise  in  taking  or  damaging 
my  property?  Such  has  been  held  to  be  the 
nature  of  suCh  an  obUgatltm  by  the  highest 
court  in  our  land. 

In  United  States  t.  Great  Falls  Mfg.  Co., 
112  U.  S.  645,  5  Sup.  Ct  806,  28  L.  Ed.  846, 
there  was  Invtdved  Viae  taking  of  private  prop- 
erty, land,  and  water  rights  by  the  govern- 
ment in  connection  with  the  construction  of  a 
waterworks  dam  in  the  Potomac  river,  with- 
out condenmatlon  proceedings,  and  the  seek- 
ing of  compensation  therefor  by  the  owner  in 
a  suit  against  the  government  prosecuted  In 
ttie  court  of  clalpis.  The  jurisdiction  of  the 
court  of  claims  depending  upon  tbe  obliga- 
tion of  the  governmeat  being  one  arising  upon 
implied  contract.  It  became  necessary  to  deter- 
mine the  nature  of  the  obligation  in  that  re- 
spect. Holding  that  the  government  was  lia- 
ble to  the  owner  as  upon  an  implied  contract 
to  pay  for  the  land  and  water  rights  taken, 
and  that  therefore  the  court  of  claims  had 
jurisdiction  to  entertain  the  action  against 
the  United  States,  Justice  Harlan,  speaking 
for  the  Supreme  Court,  said: 

"  •  •  •  We  are  of  opinion  tbat  the  United 
States  tiaving  by  its  agents,  proceeding  under  tbe 
authority  of  an  act  of  Congress,  taken  the  prop- 
erty of  the  claimant  for  public  use,  are  under 
an  obligation,  imposed  by  the  Constitution,  to 
make  compensation.  The  law  will  imply  a 
promise  to  make  the  required  compensation, 
wliere  property,  to  which  the  government  asserts 
no  title,  is  taken  pursuant  to  an  act  of  Congress, 
as  private  property  to  be  applied  for  public  uses. 
Such  an  Implication  being  consiateut  with  the 
constitutions  duty  of  the  government,  as  well 
as  with  common  justice,  the  claimant's  cause  of 
action  is  one  that  arises  out  of  implied  contract, 
within  the  meaning  of  the  statute  which  confers 
urisdiction  Upon  the  court  of  claims  of  actions 
ounded  'upon  any  contract,  express  or  impUed, 
with  the  government  of  tbe  United  States.'^' 

While  that  decision  dealt  with  what  seems 
to  have  been  an  actual  taking  of  property 
rather  than  the  mere  damaging  of  it,  we  are 
reminded  tiiat  our  constitutional  guaranty 
is  tliat  *'comi)ensation"  shall  be  made  when 


private  pr(V)ert7  is  "damaged"  as  well  as 
when  it  is  "taken"  for  public  use.  Mani- 
festly there  can  be  no  difference  in  the  na- 
ture of  the  city's  obligation,  whether  It  takes 
or  damages  private  property  tor  a  public 
use,  under  our  constitutional  guaranty.  We 
here  note  that  the  words  "contracts,  express 
or  implied,*'  used  In  the  statute  defining  the 
jurisdiction  of  the  court  of  claims,  are  iden- 
tical in  meaning  with  the  words  "contract, 
•  *  •  express  or  implied,"  used  in  our 
statute  of  limitation  (subdivision  3,  S  159, 
Rem.  Code)  atMve  quoted. 

In  United  States  v.  Lynah.  188  U.  S.  445, 
23  Sup.  Gt  349.  47  U  Bd.  639,  there  was  in- 
volved the  question  of  jurisdiction  of  the 
United  States  Circuit  Court-,  dependent  up- 
on the  claim  of  the  plaintiff  arising  upon 
contract  The  claim  was  one  of  compensa- 
tion for  the  overflow  and  rendering  valueless 
of  the  plaintiff's  land  by  the  government's 
Improvement  of  the  Savannah  river.  The 
law  as  announced  in  the  Great  Falls  Mfg. 
Co.  Case  was  adhered  to;  the  court  holding 
that  the  plalntifTs  right  of  recovery  rested 
upon  an  implied  promise  on  the  part  of  the 
government  to  pay  for  the  damage  which  was 
in  effect  a  taking  of  the  plalntifT's  land  be- 
cause of  the  extent  of  tbe  damage,  though 
the  plaintiff  was  not  divested  of  legal  title 
to  his  land  by  such  dama^ng  of  it,  nor  un- 
til compensation  was  made  therefor.  In  that 
decision  the  following  decisions  of  the  court, 
rendffl'ed  after  the  Great  Falls  Mfg.  Co.  de- 
cision,  are  cited  and  reviewed  as  lending  sup- 
port to  this  view  of  the  law:  Hollister  v. 
Benedict  Mfg.  Co.,  113  U.  S.  59,  5  Sup.  Ct 
717.  28  L.  Ed.  901;  Great  Falls  Mfg.  Co.  v. 
Atty.  Gen.,  124  U.  S.  581,  8  Sup.  Ct  631,  31 
L.  Ed.  527;  United  States  v.  Pahner,  128  U. 
S.  262,  9  Sup.  Gt  104,  32  L.  Ed.  442;  United 
States  V.  Berdan'  Firearms  Co..  156  U.  S.  552. 
15  Sup.  Gt  420.  39  L  Ed.  530.  Followhig 
which,  188  U.  S.  at  p.  465.  23  Sap.  Gt  855, 
47  L.  Ed.  539,  Justice  Brewer,  speakii^  tot 
the  Supreme  Court,  said : 

"Tbe  government  may  take  real  estate  for  a 

gost  office,  a  coorthouse,  a  fortiScation,  or  a 
igbway,  or  In  time  of  war  it  may  take  mer- 
chant vessels  and  make  tbem  ^art  of  its  naval 
force.  But  can  this  be  done  without  an  obliga- 
tion to  pay  for  the  value  of  that  which  is  so 
taken  and  appropriated?  Whenever  in  tbe  exer- 
cise of  its  governmental  rights  It  takes  property, 
the  ownerso  ip  of  which  It  Concedes  to  ne  in  an 
individual,  it  impliedly  promises  to  pay  there- 
for. Such  is  the  import  of  the  cases  cited  as 
well  as  of  many  others." 

In  the  case  before  us  the  question  Is  pre- 
sented in  substance  exactly  as  in  the  Great 
Falls  Mfg.  Go.  and  Lynah  Cases  above  quot- 
ed from,  in  that  title  to  the  property  there 
taken  and  here  damaged  was  and  Is  conceded 
to  be  in  the  plaintiffs,  without  any  claim  of 
right  on  the  part  of  the  government  or  the 
city  to  take  or  damage  the  property  without 
compensation. 

This  court  in  Klncaid  v.  Seattle,  fi  Wash. 
617,  621,  134  Pac.  506.  expressed  views  quite 
In  harmony  with  those  of  tlie  Supreme  Court 
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of  tlie  United  States  luxm  this  subject 
ISuragh  not  involving  our  atatutea  of  limita- 
tion, the  decision  does  deal  with  the  nature 
tut  a  claim  of  compensation  toi  damages  re- 
sulting from  an  act  of  tbe  dty  done  In  tbe 
extfcise  of  its  power  ot  oninent  domain. 
The  questi<Hi  was  as  to  tbe  necessity  the 
plaintiff  filing  his  claim  of  compensation  with 
the  xity  as  a  prowqaislte  to  bis  r^ht  to  sue 
In  tbe  courts  thereon.  Judge  Cbadwi(^ 
qwafelng  for  the  court,  said: 

"Bavin;  tbe  right  to  take,  a  monicipalitj, 
whatever  its  procedure  or  even  lack  of  proce- 
dure, is  not  a  wrongdoer.  The  remedy  of  the 
one  whose  property  is  talien  ia  immaterial  so 
long  89  it  leads  to  compensation  as  provided  in 
the  Constitution.  The  city  is  boand  to  make 
compensation  under  a  compact  no  lecti  formal 
than  the  Constitution  itself  and  it  cannot  de- 
feat tliia  coQStitutional  right  by  a  charter  pro- 
vision or  an  ordinance,  nor  can  the  Legislature 
take  it  away  by  any  arbitrary  requirement,  al- 
though we  may  admit  that  it  could,  as  la  all 
other  cases,  fix  a  time  within  which  an  action 
muse  be  brought  to  recover  damages  that  have 
not  been  first  ascertained  and  paid.  The  city 
most  be  held  to  adopt  the  gnaranty  of  the  Con* 
sUtotion  and  make  it  its  promise,  for  we  know 
of  DO  law  that  will  impute  to  the  city,  when 
exercising  the  sovereign  power  of  the  state,  a 
wiltfol  intention  to  disregard  the  right  of  a 
citiaen." 

The  logic  of  that  decision  Is  that  the  claim 
was  not  required  to  be  filed  with  the  city 
as  a  prerequisite  to  the  right  to  sue  in  the 
courts  thereon,  because  it  did  not  rest  upon 
tort,  nor  was  it  a  claim  for  damage,  strictly 
Bpeaklng,  growing  out  of  a  contract  or  a 
breach  thereof;  but  It  was  a  claim  for' com- 
pensation which  the  dty  by  its  act,  don^  in 
the  exercise  of  its  power  of  eminent  domain, 
hnplledly  promised  to  pay. 

I'he  word  "damage"  has  been  often  loosely 
used  as  descriptive  of  the  recovery  an  owner 
becomes  entitled  to  because  of  the  exercise 
of  tbe  power  of  emluent  domain  resulting  In 
damaging  instead  of  the  taking  of  hla  proper- 
ty. It  seems  to  us  that  the  word  has  not 
been  so  used  In  Its  proper  legal  sense.  We 
do  Dot  use  the  word  "damage"  to  describe 
the  recovery  upon  a  promissory  note  or  any 
other  promise,  express  or  implied.  The  word 
"damage,"  when  used  as  descriptive  of  the 
recovery  to  be  awarded  as  the  result  of  dam- 
age flowing  from  an  ict  done  In  the  exercise 
of  the  power  of  emiueut  domain,  plainly 
means  only  compensation  Impliedly  prorftised 
to  be  paid  for  such  damage.  Article  1,  §  16, 
of  our  Constitution,  uses  the  word  "compen- 
sation," not  "damage,"  as  descriptive  of  the 
recovery  the  owner  of  damaged  property  Is 
entitled  to.  This  suggests  that  the  word 
"compensation"  was  used  therein  advisedly 
In  recognition  of  the  fact  that  such  recovery 
is  not  upon  the  theory  of  tort  obligation, 
whether  It  be  awarded  In  a  condemnation 
proceeding  or  In  an  action  seeking  recovery 
of  compensation  after  the  damaging  of  prop- 
erty for  public  use.  We  make  these  observa- 
tUms  not  in  a  spirit  of  criticism,  yet  we  ap- 


preboid  tbat'fhts  indiscriminate  use  ot  tbe 
word  "damage"  bas  led  botb  tbe  bar  and  the 
courts  to  forget  scnnetimes  tbe  real  nature 
of  a  claim  sncb  as  is  here  involved. 

We  now  proceed  to  notice  the  decisions  of 
Oils  court  relied  upon  by  counsd  tat  tbe  dty 
to  siq»pOTt  tbelr  contention  that  tbe  two-year 
statute  of  limitation  (se(^on  16C>)  above  quot- 
ed, is  oontndllng  In  tbls  case.  It  may  be 
conceded  tbat  smne  of  tbese  decisions,  read 
apart  from  the  facta  and  exact  questions  con- 
sidered  therein,  do  seem  to  support  this  con- 
tention. We  think,  bowever,  it  will  appear 
as  we  proceed  that  subdivision  3  of  section 
109,  Bern.  Code,  above  quoted,  fixing  at  three 
years  the  limitation  for  the  commencement 
ot  actions  upon  "a  contract  or  Uabill^ 
*  *  *  Implied,"  bas  never  been  invoked 
or  considered  by  this  court  with  reference 
to  a  claim  such  as  is  here  Involved. 

"Lx  Sargent  v.  City  of  Tacoma,  10  Wash. 
212,  88  Pac.  1048,  there  was  involved  a  cause 
of  action  accruing  more  than  three  years 
prior  to  tbe  suing  thereon.  It  was  an  at- 
tempt to  recover  for  injury  to  property  re- 
sultli%  from  a  change  of  street  grade.  Tbe 
trial  court  held  tbe  action  to  be  barred,  ap- 
parently upon  the  theory  that  it  was  for  tres- 
pass and  was  therefore  barred  by  subdivision 
1,  S  116,  Hill's  Code  (now  subdivision  1, 1 159, 
Rem.  Code),  prescribing  three  years  as  the 
limitation  for  the  commencement  of  actions 
for  waste  or  trrapass  upon  real  iHwperty. 
Affirming  the  trial  court,  upon  appeal  tbls 
court  said: 

"If  actions  of  this  kind  are  regarded  as  tres- 
passes upon  real  property,  the  three  years'  limi- 
tation created  by  Code  Proc.  J  115.  covered  this 
case;  but  if  they  are  not,  then  Code  Proc,  { 
120,  limiting  actions  for  relief  not  otherwise 
provided  for  to  -two  years,  did  cover  it" 

No  mention  o^  and  apparently  no  consider- 
ation whatever  was  given  to,  subdivision  S 
of  tbe  same  section,  here  relied  upon  by  re- 
spondents. Nor  was  any  consideration  given 
to  the  claim  other  than  as  a  trespass  or  pure 
damage  claim  arising  In  tort  We  do  not  re- 
gard that  dedslou  as  a  controlling  holding 
that  subdivision  8  did  not  apply  to  the  facta 
of  that  case. 

In  Suter  v.  Wenatchee  Water  Power  Co., 
35  Wash.  1,  76  Pa&  298, 102  Am.  St.  Rep.  881, 
we  have  a  case  of  damage  to  the  plaintiff's 
property  by  the  overflow  of  water  from  the 
company's  ditch.  While  the  company,  we  as- 
sume, possessed  the  power  of  eminent  do- 
main, the  case  was  both  prosecuted  and  de- 
fended upon  tbe  theory  that  tbe  plaintifTs 
claim  was  one  for  damages  as  the  result  of 
negligence,  a  tortious  wrong,  on  the  part  of 
the  company.  More,  It  was  for  an  act  of  al- 
leged negligence  which  neither  party  claimed 
was  or  could  have  been  the  result  of  the  ex- 
ercise of  the  power  of  eminent  domain. 
There  apparently  was  no  thought  of  the  com- 
pany's claiming  any  rights  under  Its  eminent ' 
domain  power.  Brlefiy,  putting  aside  subdl- 
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vision  3  of  the  three-year  statute  relating  to 
'"contracts"  as  not  being  applicable  to  the  case 
because  that  section  relates  to  contractual 
nubilities  only,  the  court,  speaking  through 
Judge  Hadley,  proceeds  to  learnedly  discuss 
the  possible  applicability  of  subdivision  1  of 
the  three-year  statute  relating  to  trespass, 
and  reaches  the  conclusion  that  the  act  com- 
plained of  was  not  trespass,  and  therefore 
that  subdivision  did  not  apply  to  the  case. 
The  final  result  was  that  the  court  held  the 
two-year  general  statute  applicable.  Bal. 
Code,  S  4805,  now  Rem.  Code,  §  165.  We 
think  that  decision  Is  not  controlling  of  the 
proper  disposition  of  this  case. 

In  Denney  v.  Everett,  46  Wash.  342,  88 
Paa  934.  123  Am.  St  Rep.  934,  It  seems  to 
have  been  squarely  held  that  compensation 
for  damage  resulting  to  private  property 
from  the  city's  change  of  a  street  grade  must 
be  sought  in  an  action  commenced  within 
two  years  following  the  change;  this  upon  the 
theory  t^at  the  two^ear  general  statute 
(section  4806.  Bal.  C!ode,  now  section  165 
Rem.  Code)  applies  to  such  an  action.  There 
Is  but  brief  dlscusdon  of  the  law  in  that  de- 
cidon;  the  court  being  content  to  rest  It  upon 
the  decision  In  Suter'  Wenatchee  Water 
Power  Go.,  and  noticing  only  as  to  whether 
the  three-year  trespass  statute  or  the  two- 
year  general  statute  applies.  We  think  that 
decision  does  not  furnish  an  answer  to  this 
case. 

In  State  ex  rel.  Whitten  v.  Spokane,  92 
Wash.  667,  159  Pac.  805,  we  have  a  case  sim- 
ilar to  the  Everett  Case,  in  that  it  Involved 
damages  to  private  property  resulting  from 
the  change  of  a  street  grade  by  the  dty. 
That  was  an  attempt  to  mandamus  the  city 
to  institute  condemnation  proceeding  to  the 
end  that  Whitten,  the  owner  of  the  property 
damaged  by  the  change  of  grade,  might  have 
his  compensation  therefor  ascertained  by  a 
Jury.  After  holding  that  he  was  not  enti- 
tled to  mandamus  because  he  had  an  ade- 
quate remedy  at  law  by  an  action  to  recover 
compensation,  it  was  held  that  hla  right  of 
action  to  recover  compensation  was  barred 
by  the  two-year  general  statute  under  the 
holding  in  the  Everett  Case,  making  no  other 
citation  of  authority.  It  now  seems  to  us 
that  these  two  decisions  are  largely  the  re- 
sult of  counsel  and  the  court  for  the  moment 
losing  sight  of  the  real  nature  of  a  .claim  of 
compensation  for  damages  for  the  change  of 
a  street  grade,  done  in  the  exercise  of  a 
city's  power  of  eminent  domain.  In  the  Ev- 
erett Case  the  theory  that  the  dty  changed 
the  grade  in  the  exercise  of  Its  eminent  do- 
main power  apparently  was  not  su^ested  or 
considered  at  all;  while  the  Spokane  decision 
merely  follows  the  Everett  decision,  evidently 
without  thought  on  the  part  of  counsel  or  the 
court  that  an  action  for  compensation  would 
be  other  than  an  action  to  recover  as  for  a 
tort 


Our  acteution  Is  also  called  to  Welch  v. 
SeatUe  &  Montana  R.  Co.,  56  Wash.  97,  105 
Pac.  166,  26  L.  R,  A.  (N.  S.)  1047.  A  crlUcal 
reading  of  that  case  will  disclose  that  it  was 
prosecuted  and  defended  upon  the  theory  of 
recovering  damages  for  trespass  and  tort. 
The  only  question  presented  or  discussed 
was  whether  the  three-year  trespass  statute 
or  the  two-year  general  statute  applied. 

We  now  notice  three  decisions  of  otlier 
courts  relied  upon  by  counsel  for  the  city. 
In  Chicago  &  E.  I.  R.  Co.  v.  McAoley,  120  111. 
160,  11  N.  E.  67,  It  was  held  that  an  action 
"to  recover  damages"  (so  called  by  the  court) 
resulting  to  adjoining  property  from  the  con- 
struction and  operation  of  the  company's 
railroad,  was  barred  in  five  years  and  ac- 
crued when  the  railroad  was  constructed  and 
put  in  operation.  The  action  seems  to  have 
been  assumed  to  be  one  to  recover  damages 
as  for  tort,  and  was  held  barred  by  section 
15  of  chapter  83  of  the  Statutes  of  Illinois,  a 
portion  of  which  is  quoted  by  the  court  in  its 
opinion  as  follows: 

"Actions  *  •  •  to  recover  damagea  for  an 
injury  done  to  property,  real  or  personal, 
•  •  •  and  all  civil  actions  not  otherwise 
provided  for.  ghall  be  commenced  within  five 
years  neit  after  the  cause  of  action  accraed." 

We  find  the  whole  of  that  section  in  Hurd's 
Revised  Statotes  of  Illinois  of  1874,  reading 

as  follows: 

"Actions  on  umcrittcn  contracU,  expressed  or 
implied  or  on  awards  of  arbitration,  ot  to  re- 
cover damages  for  an  injury  done  to  property, 
real  or  personal,  or  to  recover  the  possession  of 
personal  property  or  damages  for  the  detention 
or  conversion  thereof,  and  all  civil  actions  not 
otherwise  provided  for,  shall  be  commenced  with- 
in five  yean  next  after  the  eanse  of  action  ac> 
crned."  Page  675. 

We  italicize  the  words  to  be  noticed  partic- 
ularly. The  notes  thereunder  Indicate  that 
the  section  had  been  the  law  since  1849. 
Tlie  damage  in  question  appears  to  have 
commenced  In  1872,  while  this  section  was 
in  force;  so  even  if  counsel  and  the  court 
had  treated  the  action  as  one  to  recover  on 
an  Implied  contract,  the  holding  would  have 
been  the  same.  We  think  this  decision  is 
not  out  of  harmony  with  our  conclusion  here 
reached. 

In  Lackey  v.  City  of  Brookfleld,  167  Mo. 
App.  161,  151  S.  W.  201,  recovery  was  sought 
for  damages  resulting  from  the  construction 
and  commencement  of  the  use  of  a  sewer  by 
the  city  eighteen  years  prior  to  the  com- 
mencement of  the  action.  The  main  question 
seemed  to  be,  When  did  the  cause  of  action 
accrue?  It  was  held  to  have  accrued  upon 
the  construction  and  commencement  of  Che 
use  of  the  sewer,  though  the  damage  result- 
ing from  such  use  was  somewhat  IntercQit- 
tent  during  the  eighteen  years.  The  opinion 
does  not  tell  us  what  the  terms  of  the  stat- 
ute were,  but  holds  that  the  action  was  bar- 
red at  the  expiration  of  ten  years  from  the 
accrual  of  the  cause  of  action,  and  that 
there  arose  but  one  cause  of  action.  The 
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opinion  seems  to  mean  that  the  action  was 
barred  In  ten  years  because  the  city  acquir- 
ed a  prescriptive  right  at  that  time  to  so 
maintain  and  use  its  sewer.  It  might  he 
plausibly  argued  upon  this  theory  that  re- 
spondents' cause  of  action  here  sued  npdn 
would  not  be  barred  until  the  expiration  of 
the  time  when  the  city  would  acquire  by 
prescription  the  right  to  damage  respondents* 
property  in  the  manner  It  Is  doing,  which 
seemingly  would  be  ten  years.  We  need  not 
pursue  this  Interesting  Inquiry  in  this  case, 
since  the  three-year  Implied  contract  limita- 
tion statute  saves  respondents'  claim  In  any 
event.  Our  recent  decision  In  Aylmore  t. 
Seattle,  171  Pac.  659,  and  the  decision  In 
Smith  T.  City  of  Sedalia.  1S2  Ho.  283.  S3  S. 
W.  907,  48  Ll  B.  A.  7U,  are  of  Interest  In 
this  connection. 

Ill  Atchlstm,  T.  ft  S.  F.  B.  Co.  t.  Lauter- 
bacfe,  8  Kan.  App.  IS,  64  Pac  11,  recovery 
was  songht  for  damages  resulting  from  the 
construction  of  the  company's  railroad  six 
years  prior  to  the  commencement  of  the  ac- 
tion, ^nie  right  of  actiim  was  held  barred 
under  section  12,  c.  95,  General  Statutes  of 
that  state  of  1897.  No  part  of  the  statute  la 
quoted,  nor  Is  Its  substance  stated  In  the 
(Vtinlon,  but  turning  to  that  section  in  the 
compilation,  of  the  statutes  referred  to,  we 
find  that  "an  action  upon  a  omtract  not  in 
writing,  express  or  Implied,"  must  be  com- 
menced within  three  years.  Tills,  it  seems 
probable  to  us,  was  the  statute  the  court  had 
hi  mind,  though  the  last  subdivlstfm  oi  the 
■ectloa  relating  to  "relief  not  hereinbefore 
provided  for"  would  also  seem  to  bar  the 
r^t  of  action.  We  note  tbat  that  action 
Eeems  to  have  been  viewed  as  one  seelclng 
cfWQpensatlon  for  damages  resulting  from  the 
exercise  of  the  company's  power  of  eminent 
domain  rather  than  one  of  recovery  as  for 
tort  We  see  nothing  in  this  decision  Incon- 
dstent  with  our  condnslon  here  reached. 

[2]  It  Is  contended  In  the  city's  behalf  that 
the  trial  court  erred  In  Its  rulings  upon  the 
admission  of  evidence  and  in  Its  instructions 
to  the  Jury,  In  that  It  did  not  rule  that  re- 
spondents' ri£^t  to  compensation  for  dam- 
sgefl,  If  any  they  had,  accrued,  and  the  stat- 
ute of  limitation  began  to  run  against  such 
ri^t,  at  the  time  of  the  construction  of  the 
indneTator,  which,  as  we  have  noticed,  was 
more  than  three  years  prior  to  the  commence- 
meut  of  this  action.  We  think  it  Is  clear 
that  the  trial  court  could  not  have  so  ruled 
as  a  matter  of  law;  first,  because  the  court 
could  not  determine  as  a  matter  of  judicial 
knowledge  tbat  the  mere  construction  of  the 
incinerator  building  and  plant  would  cause 
damage  to  respondents'  property,  nor  could 
it  Judicially  luiow  tbat  the  then,  prospective 
operation  of  the  Incinerator  would  damage 
respondents'  property;  and,  second,  because 
the  evidence  all  but  conclufAvely  shows  that 
respondents'  prcqperty  was  not  damaged  by 
the  construction  of  the  indnerator  nor  by  the 
q^tlon  thereof  until  May,  1912,  2^  years 


prior  to  the  commencement  of  this  action,  as 
found  by  the  Jury.  It  is  argued  that  our  de- 
cision upon  the  fcmner  appeal  in  effect  holds 
that  the  damage  must  as  a  matter  of  law  be 
deemed  to  have  commenced,  if  at  all,  upon 
the  conatmction  of  the  tndnerator.  We  do 
not  so  read  It.  Tbat  decision  may  mean  that 
it  might  be  found  from  evidence  as  a  matter 
of  tact  that  the  damage,  if  any,  commenced 
at  the  time  of  the  construction  of  the  incin- 
erator and  its  then  prospective  operation. 
But  surely  It  was  not  Intoided  as  holding 
that  the  court  would  take  judicial  notice 
that  the  construction  and  operation  of  an  In- 
cinerator is  necessarily  such  that  the  nature 
and  extent  of  the  damage.  If  any,  which 
might  thereby  be  Inflicted  upon  adjoining 
property  could  be  foretold  at  the  time  of  the 
cmnpletlon  of  the  plant  and  before  it  is  put 
Into  operation.  There  may  be  some  decisions 
relating  to  the  construction  and  operations 
of  railroads  lending  some  support  to  coun- 
sel's contention,  but  even  Oiose  we  think  will 
be  found  to  regard  the  commencement  of  the 
operation  of  tiie  railroad  as  the  commence- 
ment of  damage  to  property  not  actually  tak- 
en, and  that  to  be  the  time  of  the  commence- 
moit  of  the  running  of  the  sta.tute  of  limita- 
tion against  recovery  of  compensation  for 
BuiA  damage.  Such  a  view  may  find  Justi- 
flcatlcm  In  the  fact  tbat  the  manner  of  op- 
eration of  railroads  and  the  effect  thereof  up- 
on adjoining  property  Is  largely  a  matter  df 
common  knowledge.  But  If  tbat  be  so  as  to 
railroad  operation,  it  is  not  so  as  to  Inciner- 
ators. The  operation  of  an  incinerator  m^ht 
or  might  not  necessarily  cast  offensive  fumes, 
odors,  smoke,  ashes,  etc.,  upon  and  over  ad- 
joining property.  What  the  effect  of  the  op- 
eration of  a  particular  Incinerator  In  this  re- 
spect Is  or  becomes  Is  a  matter  of  proof.  We 
conclude  that  the  trial  court  correctly  ruled 
upon  the  admission  of  evidence  and  In  the 
giving  of  Its  instructions  here  complained  of, 
[3]  Some  contention  is  made  against  the 
allowance  of  costs  and  disbursements  to  re- 
spondents tocurred  by  them  upon  the  first 
trial.  It  seems  that  at  the  time  the  court 
sustained  the  city's  demurrer  to  respondents' 
complaint  and  dismissed  the  case  It  bad 
proceeded  to  the  stage  that  a  jury  had  been 
Impaneled  and  the  case  was  proceeding  to 
trial  on  the  merits;  respondents  having 
then  summoned  witnesses  for  the  trial.  Re- 
spondents were  In  effect  wholly  successful 
upon  the  first  appeal  and  upon  the  trial  re- 
sulting In  the  Judgment  here  appealed  from. 
Clearly  they  are  now  entitled  to  costs  and 
disbursements  incurred  upon  the  first  trial, 
though  that  proved  abortive,  but  not  from 
any  fault  of  theirs.  Bern.  Code,  S  ^76.  It  Is 
true  that  this  court  held  that  respondents' 
second  cause  of  action  did  not  state  facta  en- 
titling them  to  relief,  and  to  that  extent  may 
be  said  to  have  approved  the  trial  court's 
ruling,  but  that  cause  of  action  was  in  sub* 
stance  the  same  as  the  first  cause  of  action 
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pleaded,  except  that  It  was  grounded  upon 
negUgence  od  the  part  of  the  city  Instead  of 
upon  the  theory  of  recovering  compensation 
for  damages  resulting  from  the  city's  exercis- 
ing Its  power  of  eminent  domain.  Had  the 
trial  court  merely  sustained  the  city's  demur- 
rer to  the  second  cause  of  action  and  allowed 
the  case  to  proceed  to  trial  upon  the  first 
cause  of  action,  there  would  not  have  been 
these  witness  fees  for  two  trials. 
The  Judgmtnt  Is  affinned. 

ELLIS,  C.  J.,  and  FULLBRTON  and  WEB- 
STEB,  JJ^  ooDCur. 

m  WfO.  468) 

BOARD  OF  COUNTY  OOlkfRS  OF  CARBON 
COUNTY  T.  UNION  PAO.  R.  00. 
(No.  907.) 

(Saprans  Conrt  of  Wyoming.   April  1,  1918.) 

1.  CoNOTITtmONAL  LAW  <8=>38— VALIDITY  or 

Statutb— Tests. 
The  true  test  of  the  validity  of  a  statute 
regnlarly  enacted  is  whether  or  not  it  violates 
limitations  imposed  by  the  Constitntion  either 
.  in  express  terms  or  by  clear  implication. 

2.  Counties  *=>192— Donations— VAUnrrr. 

Laws  1916,  c.  55.  autborisiDg  a  tax  bjr  coun- 
ties for  aid  of  fair  associations,  is  void  Cor  vio- 
lation of  Const,  art  16,  S  0*  prohibiting  coun- 
ties from  making  donations  to  any  assodation 
except  for  necessary  support  of  tlw  poor. 

Certified  Questions  from  District  Court, 
Carbon  County ;  V.  J.  Tldball,  Judge. 

Suit  by  the  Board  of  County  Commissioners 
of  the  County  of  Carbon  against  the  Union 
Pacific  Railroad  Company.  On  question  certi- 
fied by  District  Court  as  to  validity  of  I^ws 
1915,  c.  55,  as  to  fair  aid.   Statute  held  void. 

A.  J.  Rosier,  of  Rawlins,  for  plaintiff.  Her- 
bert V.  Lacey  and  John  W.  lAcey,  both  of 
Qi^enne,  for  defendant 

B61AIU),  J.  In  this  case  the  constttutional- 
tty  of  chapter  65  of  the  Session  Laws  of  1915 
having  arisen  In  the  district  court,  that  court 
upon  the  joint  motion  of  the  parties  and  upon 
Its  own  motion  reserved  its  decision  of  the 
question,  and  under  the  provlsicms  of  sections 
5136,  5137,  and  5138  of  the  Compiled  btatr 
otes  of  1910  certified  tliat  question  to  this 
court  for  Its  decision.  The  question  arose 
upon  a  demurrer  to  the  plaintiff's  pe^tlon, 
the  substance  of  the  material  averments  of 
wtilch  are:  That  Carbon  County  Fair  Associa- 
tion was  and  is  a  private  corporation  organ- 
ized and  existing  under  and  by  virtue  of  the 
laws  of  this  state,  having  Its  principal  office 
and  place  of  business  in  Carbon  county. 
That  said  association,  according  to  its  articles 
of  incor[>oratIon,  was  organized  for  the  pur- 
poses of  conducting  fairs  within  saiu  county, 
and  for  the  development  of  the  resources  of 
said  county.  That  on  June  2,  1915,  the  said 
association  by  its  proper  officers  duly  made 
application  In  writbig  to  the  plaintiff,  in  the 


manner  provided  by  law,  for  an  appropriation 
by  plaintiff  of  the  sum  of  $2,500  In  the  man- 
ner provided  in  said  chapter  65,  S.  I..  1915, 
and  in  conformity  therewith.  The  plaintiff 
granted  said  application,  and  thereafter  on 
September  7,  1915,  levied  a  tax  of  $.00016  (n 
each  dollar  of  the  assessed  valuation  of  the 
taxable  property  within  said  county  for  the 
year  1915,  to  pay  said  association  said  sum. 
That  defendant's  proportionate  share  of  said 
tax  upon  Its  property  subject  to  taxation  In 
said  county  for  said  year  was  $691.14.  That 
on  December  31,  1015,  defendant  served  a 
notice  In  writing  upon  the  county  treasurer  of 
said  county  that  It  refused  to  pay  said  tax  or 
any  part  thereof,  and  has  ever  since  refused 
to  pay  the  same.  The  defendant  demurred  to 
the  petition  on  the  ground  tha{  It  failed  to 
state  facts  sufficient  to  constitute  a  cause  of 
actiou,  and  In  various  forms  and  lai^uage 
challenged  the  oonstltntlonaUty  <hC  luld  chap- 
ter 55. 

The  first  section  of  said  chapter  65,  which 
is  the  only  one  involved  here,  is  as  follows: 

"Whenever  it  appears  to  the  board  of  county 
commissioners  of  any  of  the  several  coontiee 
of  the  state  that  a  county  fair  association  has 
been  duly  incorporporated  under  the  laws  of 
Wyomfog,  whose  articles  of  incorporation  show 
ttiat  the  BsaociatioD  was  organised  for  the  devel- 
opment of  the  county  resources  and  tliat  the 
assodation  has  expended  in  actual*  money  the 
sum  of  not  less  than  two  thousand  ($2,000.00) 
dollars  for  improvements,  and  that  the  assoda- 
tion is  beiDg  managed  by  competent  and  reputa- 
ble business  people,  and  whose  executive  officers 
shall  make  an  application  in  writing  for  finan- 
dal  assistance,  the  board  of  county  com  mi  s- 
sioners  of  such  county  may  levy  upon  all  taxa- 
ble property  in  such  county  a  tax  on  each  and 
every  dolli^  of  assessed  valuation,  whidi  tax 
shall  be  levied  and  collected  in  a  manner  pro- 
vided by  law  for  levying  and  collecting  of  state 
and  count;  taxes,  and  contribute  the  amount  ao 
levied  aua  collected  to  tbe  purposes  of  such 
fair  associatioD:  Provided,  however,  thst  the 
tax  so  levied  shall  amount  to  a  sum  of  not  to 
exceed  twenty-five  hundred  ($2,500.00)  doltars 
in  a  first  dass  county,  two  thousand  ($2,000.00) 
dollars  in  a  second  daes  county,  and  fifteen 
hundred  ($1,500.00)  dollars  in  a  tlurd  idaas 
county  for  eadi  and  every  caioidar  year.** 

CoDDsel  tor  d^endant  contend  that  saM 
section  Tlolatee  the  provisions  of  flection  6, 
artlde  16,  of  the  Constitution  of  this  state, 
which  reads: 

"Neither  the  state  nor  any  conn^,  dty,  town- 
ship, town,  school  district  or  any  other  pi^tical 
sub-division,  shall  loan  or  give  its  credit  or 
make  donations  to  or  in  aid  of  any  individual, 
associatioD  or  corporation,  except  for  necessary 
support  of  tbe  poor,  nor  subscribe  to  or  become 
the  owner  of  the  capital  stock  of  any  aseocia" 
tion  or  corporation." 

Tbe  questions  certified  by  the  district  court 
to  this  court  for  its  decision  are  seven  in 
number,  or  rather  the  single  question  of  the 
constitutionality  of  said  statute  is  state<l  in 
seven  different  forms  which  need  not  be  bere 
set  out  at  length. 

[1. 2]  The  true  test  of  the  validity  of  a  stat- 
ute regularly  enacted  Is  whether  or  not  it 
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violates  limitations  Imposed  by  the  Constlta- 
tion  either  In  express  terms  or  by  clear  Im- 
plication. 12  C.  J.  749.  In  this  case  the  con- 
stitntlonal  limitation  tipon  the  poww  of  the 
state,  counties,  etc.,  Is  expressed  In  clear  and 
definite  language,  susceptible  of  bat  one 
construction,  viz.  the  absolute  prohibition  of 
the  state  or  any  political  subdlvislcm  thereof 
from  loaning  or  giving  its  credit  or  making 
donations  to  or  In  aid  of  any  corporation,  ex- 
cept for  the  necessary  support  of  the  poor. 
In  this  Instance  the  appropriation  made  by 
the  plaintiff  to  said  association  was  nnqaes- 
tionably  a  donation  by  tlie  connty  to  and  In 
aid  of  said  corpwation,  and  the  statute  at- 
tempting to  authorize  it  comes  clearly  wltliin 
the  constitutional  prohibition.  That  It  was 
the  intention  of  the  frameis  ot  the  Constitu- 
tion and  the  people  in  adoptli^  it  to  prohibit 
all  such  donations  as  this  statute  attempts 
to  antborlKe  la  made  still  more  certain  by 
the  single  definite  exception  contained  In  the 
section.  Nor  are  we  without  precedent  for  so 
holding.  Under  a  quite  similar  provision  of 
the  Constitution  of  Pennsylvania  a  statute 
providing  for  the  support,  out  of  the  county 
treasury  of  the  sick  and  injured  poor,  when 
under  treatment  In  hospitals  conducted  by 
private  corporations,  was  held  uncoostitution- 
al  as  l>elng  In  vlolatloD  of  the  provision: 

"The  General  Assembly  shall  not  authorize 
any  county,  dty,  borough,  townahip  or  incor- 
porated dutrict  to  become  a  stockholder  in  any 
Gompany,  association,  [inftitutiou]  or  corpora- 
tion ;  or  to  obtain  or  appropriate  money  for, 
or  to  loan  its  credit  to,  any  corporatioa,  associ- 
ation, institution  or  IndivlauaL"  Const.,  art.  9, 
I  7 ;  Wilkesbarre  City  Hospital  v.  County  of 
Lazeme,  84  Pa.  65. 

See,  also,  Garland  v.  Board  of  Revenue  of 
Uontgomery  County,  87  Ala.  223,  6  South. 
402. 

The  Attorney  General  of  this  state  also  ad- 
vised the  county  attorney  of  tJlnta  county,  In 
an  opinion  dated  February  6,  1917,  that  said 
statute  violated  the  provisions  of  section  6, 
article  16,  of  the  Constitution,  and  was  void. 

The  conflict  between  the  statute  in  ques- 
tlOD  and  the  constitutional  provision  Is  so 
apparmt  and  direct  that,  reluctant  as  the 
court  is  to  declare  an  act  of  the  Legislature 
invalid,  we  are  convinced  that  we  would  not 
be  dlschar^ng  our  duty  in  ttila  Instance  if 
we  did  otherwise.  We  therefore  hold  that 
section  1,  chapter  65,  of  the  Session  Laws  of 
1816,  hi  ;nnconstltationaI  and  void;  and  as 
Bach  boldii^  fully  answers  the  several  ques- 
tions reserved  and  submitted  to  this  court  tor 
decision,  no  farther  answers  need  be  re- 
turned. 

POTTER,  a  J.,  and  MBNTZER,  District 
Judge,  concur.  JusHce  BLYDENBTJRGH 
havli^  announced  his  disqualification  to  sit  In 
this  case,  Hon.  Wm.  C  BfENTZOR,  Judge  of 
^  First  Judicial  District,  was  called  in  and 
•at  in  his  stead. 


(31  Idaho,. 319) 
FOLEN  V.  SAXTON  et  al. 

(Supreme  Court  of  Idaho.    March  8,  1918.) 

1.  Principal  and  Agent  «i=>105(l)— Sale  of 

MOBTOAGED  CHATTELS— LlAB ILITY  FOB  PBO- 
CBEDS. 

Authorization  given  by  a  mortgagee  to  a 
mortgagor  to  sell  mortgaged  chattels  and  apply 
the  proceeds  on  the  indebtedness  does  not  create 
Euch  a  relation  of  principal  and  agent  between 
the  parties  as  will  diarge  the  former  wiUi  a  pay- 
ment not  received  by  faim,  but  made  to  the  lat- 
ter, as  part  of  the  purchase  price  upon  an  at- 
tempted sale  thereof,  which  was  never  consum- 
mated, where  the  party  who  made  the  payment 
dealt  with  the  mortgagor  as  principal  and  with- 
out  knowledge  of  the  mortgagee's  consent  or  of 
the  conditions  upon  which  it  was  predicated.  - 

2.  Replevin  «=>  134  — Claim  aho  Deutbbt 
Bond— Affidavit— Evidence. 

In  an  action  on  a  claim  and  delivery  bond, 
the  affidavit  made  by  the  plaintiff  hi  the  ori|^- 
nal  proceeding,  stating  the  value  of  the  prop- 
erty taken,  may  be  admitted  In  evidence  as  tend- 
ing to  prove  that  fact. 

8.  Replevin  <e=»124(2)— Claiu  and  Delivebt 
Bond— LiABiLiTT  of  Subetles. 
Sureties  on  a  claim  and  delivery  bond  are 
liable,  above  the  value  of  the  property  taken, 
but  within  the  penalty  thereof,  for  the  costs  in- 
curred in  the  original  action. 
4.  Replevin  «»124(2)— Attobnet's  Fee— In- 
debtedness —  Claim  AND  Delivebt  Bond. 
An  attorney's  fee  in  a  stated  amount,  stip- 
ulated for  In  a  chattel  mortgage  to  become  due 
upon  foreclosure,  becomes  part  of  the  debt  se- 
cured thereby,  upon  the  commencement  of  fore- 
closure proceedings,  and  may  be  recovered  by 
a  mortgagee  in  a  suit  upon  a  claim  and  deliv- 
ery bond  given  to  procure  possession  of  the 
mortgaged  chattels  from  the  sheriff  after  fore- 
closure proceedings  were  commenced. 

Appeal  from  District  Court,  Canyon  Coun- 
ty ;  Ed.  L.  Bryan,  Judge. 

Action  on  claim  and  delivery  bond  by 
J.  J.  Folen  against  C.  E.  Saxton,  A.  H.  Long, 
as  Coroner,  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Affirmed. 

G.  W,  Lamson,  of  Nampa,  for  appellants. 
R.  B.  Scatterday,  ot  Caldwell,  and  Ghas.  F. 
Koelsch,  of  Boise,  for  respcmdent 

MORGAN,  J.  Most  of  the  facts  necessary 
to  an  understanding  of  this  case  will  be 
found  in  Saxton  v.  Bresbears,  21  Idaho,  333, 
121  Pac.  667.  which  was  an  action  In  claim 
and  delivery,  brought  by  Saxton,  appellant 
herein,  to  recover  possession  of  a  quantity  of 
hay  held  by  the  sheriff  of  Canyon  county  un- 
der foreclosure  proceedings  instituted  by  the 
above-named  respondent  upon  two  chattel 
mortgages.  The  Judgment  rendered  in  that 
action  against  Saxton  for  the  return  of  tte 
bay,  or^fOT  the  value  thereof,  with  costs,  re- 
maining nnsatfsfied,  respondent  commenced 
this  action  against  the  appellants  Saxton, 
Lang,  as  corcmer,  and  Strode  and  Murray, 
who  are  sureties  on  the  claim  and  delivery 
bond,  to  recover  an  amount  equal  to  the  bal- 
ance dne  on  respondent's  notes,  payment  of 
which  had  been  secured  by  the  mortgages, 
togethw  with  costs  on  appeal  paid  in  the 
dalm  and  delivery  action.   Trial  was  baA 
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before  the  court  withont  a  Jury.  This  appeal 
is  from  a  Judgment  for  plaintiff,  and  from 
an  order  denying  a  motion  for  a  new  trial. 

[11  The  trial  court  found  that  Saxton  fail- 
ed to  return  the  hay  or  to  pay  any  part  of  the 
value  thereof  to  respondent,  except  $372.50, 
which  was  paid  on  May  1, 1009.  This  finding 
is  assigned  as  error  In  that.  It  is  contended, 
appellants  are  entitled  to  an  additional  cred- 
it of  the  $100  mentioned  in  Saxton  v.  Bresh- 
ears,  supra,  the  sum  paid  to  Norton,  the  mort- 
gagor, as  part  of  the  purchase  price  of  the 
hay  upon  an  attempted  sale  thereof  to  Sax- 
ton  which  was  never  consummated.  This 
$100  was  never  tumfsfl  over  to  respondent, 
and  It  does  not  appear  that  when  Saxton  paid 
it  he  understood  Norton  was  acting  in  the 
capacity  of  agent  for  the  mortgagee,  but, 
we  must  assume  from  the  evidence,  he  dealt 
with  him  as  principal,  not  knowing  of,  nor 
relying  upon,  the  consent  of  respondent  that 
the  property  be  sold.  The  authorization 
given  by  respondent  to  Norton  to  sell  the  hay 
and  apply  the  proceeds  on  the  Indebtedness, 
payment  of  which  was  secured  by  mortgages 
thereon,  did  not,  under  these  circumstances, 
create  such  a  relation  of  principal  and  agent 
between  them  as  to  entitle  the  former  to 
the  money  (5  K.  C.  L.  444,  |  79;  Maler  v. 
Freeman.  112  Cal.  8,  53  Am.  St.  Rep.  151,  44 
Pac.  357;  Smith  v.  Crawford  County  St- 
Bank,  39  Towa.  282,  61  N.  W.  378.  68  N.  W. 
690:  Minneapolis  Threshing  Machine  Co.  v. 
Calhoun,  37  S.  D.  542.  159  N.  W.  127 ;  White 
Mt.  Bank  v.  West  et  al.,  46  Me.  15;  Smith  v. 
Clark,  100  Iowa.  605,  69  N.  W.  1011 ;  Carr 
T.  Brawley,  34  Okl.  500,  125  Pac.  1131,  43 
L.  R.  A.  (N.  S.)  302),  nor  chaise  him  with  a 
payment  which  he  did  not  receive,  but  which 
was  made  to  the  latter  (SchaefTer  v.  Mutual 
Benefit  U  Ina.  Co..  38  Mont.  459,  100  Pac. 
225 ;  Jackson  v.  Badger.  35  Mfnn.  52,  26  N. 
W,  908 ;  Paucoast  v.  Dlnsmore,  105  Me.  471, 
75  Atl.  43,  134  Am.  SL  Hep.  582). 

[2]  Appellants  contend  that  the  finding  that 
Saxton  took  100  tons  of  hay  is  not  supported 
by  the  evidence.  An  examination  of  the  rec- 
ord discloses  that  be  took  but  90  tons.  Ob- 
jection is  also  made  to  the  finding  that  the 
total  value  of  the  property,  at  the  time  it 
was  taken,  was  $800,  appellants  assuming 
It  to  mean  a  value  of  98  per  ton.  It  was 
evidently  so  Intended.  The  claim  and  deliv- 
ery affidavit,  made  by  SaxtcHi,  was  properly 
admitted  as  evidence  of  the  value  of  the  hay 
(Capital  Lumbering  Ca  t.  Learned,  36  Or. 
544,  E»  Pac.  454.  78  St  Bep.  792),  and 
tbe  stat^ents  herein  contained,  tajgether 
with  other  evidence  admitted  upon  that  pi^nt, 
are  sofitelent  to  supports  finding  to  the  effect 
that  it  was  worth  $8  per  ton.  The  erroneous 
finding  to  the  effect  that  100  tons,  of  a  total 
value  of  $800,  were  taken  Is  harmless,  since 
the  90  tons  taken,  at  $8  per  ton,  after  deduct- 
ing the  proper  credit,  amounted  to  more  than 
the  Rum  of  principal,  Interest,  and  attorney's 


fee  secured  by  respondent's  mortgages.  This 
court  said  in  Blackfoot  Stock  Co.  v.  Delamue, 
3  Idaho,  291,  29  Pac.  97 : 

"Id  an  action  of  repievin,  where  the  verdict 
is  in  favor  of  the  defendant,  whose  ownership 
is  special,  by  reasoa  of  a  chattel  mortgage  or 
other  lien,  the  measure  of  his  damages  in  case 
a  return  cannot  be  had  is  the  account  due  him 
upon  his  lien  if  within  the  value  of  the  prop- 
erty." 

Appellants  insist  that  if  the  value  was  $S 
per  ton  at  the  time  of  taking  the  evidence 
shows  Saxton  increased  it  from  $5  per  ton  to 
that  amount  by  baling  the  hay,  and  that  Its 
value  before  It  was  baled,  should  be  the  ba- 
sis for  determining  their  liability.  In  sup- 
port of  this  contention  they  cite  section  3446. 
Rev.  Codes,  which  Is,  in  part,  as  follows: 

"Every  person  who,  while  lawfully  in  posses- 
sion of  an  article  of  personal  property,  renders 
any  service  to  the  owner  thereof,  by  labor  or 
skill,  employed  for  the  protection,  improvement, 
safe-keeping,  or  carriage  thereof,  has  a  special 
lien  thereon,  dependent  on  possession,  for  the 
compensatioD,  If  any,  which  is  due  him  from  the 
owner,  for  such  service." 

At  the  time  the  bay  was  baled  It  was  the 
property  of,  and  In  the  possession  of,  Norton, 
subject  to  respondent's  mortgages  (Saxton  v. 
Breshears,  supra),  and  any  compensation  doe 
to  Saxton  for  baling  It  was  dne  from  Norton* 
not  from  respondent 

[3]  Appellants  object  to  the  inclusion  In 
the  Judgment  of  $69.50  allowed  as  costs 
against  Saxton  on  appeal  in  the  claim  and 
delivery  action.  The  rule  is  that  in  an  action 
on  a  claim  and  delivery  bond,  the  sureties 
are,  above  the  value  of  the  property  taken, 
but  within  the  penalty  of  the  bond,  liable 
for  costs  Incurred  in  the  original  action. 
Carlon  v.  Dixon,  14  Or.  293,  12  Pac.  394. 

[4]  Objection  is  also  made  to  the  attorney's 
fees,  upon  foreclosure.  Included  in  the  Judg- 
ment, which  were  stipulated  for  In  the  mort- 
gages. Such  fees  become  part  of  the  secured 
indebtedness,  upon  the  commencement  of 
foreclosure  proceedings,  and  were  properly 
Included.  De  Costa  v.  Comfort,  80  Gal.  507. 
22  Pac  218;  Jones  on  Chattel  Mortgi^es.  | 
448. 

We  find  no  prejudicial  error  in  the  record. 
The  Judgment  and  order  appealed  from  are 
affirmed.   Costs  are  awarded  to  respond^t. 

BUDGE,  G.  J.,  and  BICE^  J.,  concur. 

(31  Idabo,  324) 
DONOVAN  V.  BOISE  CITY. 

(Supreme  Court  of  Idaho.    Mandi  8,  1918.) 

1.  Tbzal  ^9166— Motions  fob  Noitbutt — in. 

FERENCES. 

A  motion  for  nonsuit  admits  the  truth  of 
plfiintilTs  evidence  and  of  every  fact  which  it 
tends  to  prove  or  which  could  be  gathered  from 
any  reasonable  view  of  it  and  he  is  entitled  to 

the  bene0t  of  all  inferences  in  fais  favor  which 
the  Jury  would  have  been  Justified  in  drawing 
from  the  evidence  liad  the  case  been  submitted 
to  it 
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2.  Negligence  «=>136(2e)— Jubt  Question— 

GONTBIBCTOBT  NBOLIQENCK. 

Contributory  negligence  ia  generally  a  qnes- 
tion  oC  fact  for  tbe  jury,  and  only  becomee  one 
of  law,  autboriziag  a  nonsuit,  when  the  evidence 
introduced  on  behalf  of  the  plaintiff  is  reason- 
ably susceptible  of  no  other  interpretation  than 
that  the  conduct  of  the  injured  party  contribut- 
ed to  his  injury,  and  that,  because  of  his  neg- 
ligence and  carelessness,  he  did  not  act  as  a 
reasonably  prudent  person  would  have  acted 
under  the  circumstances. 

Appeal  from  District  Court,  Ada  County; 
Carl  A.  Davis,  Judge. 

Action  by  O.  U.  DonoTan  against  Boise 
City.  From  a  Judgment  for  defendant,  plain- 
tlfl  appeals.  Bereraed, 

Laurel  B.  Eilam,  of  Boise,  for  appellant. 
S.  L.  Tipton  and  Perky  ft  Brlnck,  all  of 
Boise,  for  respondent. 

MORGAN,  J.  This  action  was  commenced 
by  appellant  to  recover  damages  for  Injuries 
to  bis  person  and  property  resulting  from  an 
accident  which,  he  contends,  was  caused  by 
the  negligence  and  wrongful  act  of  respond- 
ent At  the  close  of  the  Introduction  of  evl- 
dence  upon  appellant's  part  a  motion  for  non- 
salt  was  sustained  upon  the  ground  that  the 
evidence  showed  the  accident  resulted  direct- 
ly and  proximately  from  his  own  negligence. 
Judgment  was  entered  accordingly,  and  the 
case  is  before  us  upon  appeal  therefrom. 

It  appears  that  about  9  o'clock  on  the  eve- 
ning of  September  30,  1913,  while  appellant 
was  riding  on  a  motorcycle  in  an  easterly 
direction  on  the  south  side  of  Warm  Springs 
aveune,  one  of  the  residence  streets  in  Boise 
City,  he  collided  with  a  team  and  wagon  In 
cliarge  of,  and  being  driven  by,  an  employ^ 
of  respondeat  along  the  same  side  of  the 
street  on  which  appellant  was  traveling,  but 
In  the  opposite  direction.  It  further  appears 
that  as  a  result  of  the  collision  the  team 
was  frightened,  and  trampled  upon  or  kicked 
appellant;  also  that  some  damage  was  done 
to  ills  motorcycle.  It  is  his  contention  that 
the  wrongful  act  and  negligence  upon  the 
part  of  respondent  consisted  in  Its  agent  and 
employ^  driving  the  team,  which  was  being 
nsed  In  atreet^leaning  work,  on  the  wrong 
side  of  the  street;  that  had  it  proceeded  on 
the  other  side.  In  the  direction  it  was  going, 
or  had  It  been  going  in  the  opposite  direc- 
tion, on  the  side  it  occupied,  the  accident 
would  not  have  occurred.  The  evidence  fur- 
ther discloses  that  shortly  prior  to  the  colli- 
sion appellant  was  traveling  about  13  or  14 
miles  an  hour;  that  his  engine  began  to  work 
bidly,  by  reason  of  some  obstruction  In  the 
carburetor,  and  that  In  order  to  correct  It  he 
changed  from  high  to  low  speed  and  Qooded 
the  carburetor,  which  caused  him  to  look 
down  momentarily,  and  reduced  his  velocity 
to  about  8  or  10  miles  an  hour;  that  when 
he  was  about  75  feet  from  the  place  of  the  ac- 
cident he  looked  up  and  was,  at  that  time, 
under  an  arc  light,  had  returned  to  high 


speed,  and  was  again  going  IS  or  14  miles 

an  hour.   He  testified : 

"I  probably  went,  oh,  I  should  judge,-  55  or 
60  feet,  until  I  noticed  the  team  directly  in 
front  of  me.  The  horses'  heads  appeared  to 
be  coming  towards  me,  and,  after  passing  out 
from  under  the  glare  of  the  arc  light,  it  Is  hard 
for  a  few  seconds  to  see  anything,  after  you 
get  outside  of  the  ring  thrown  by  the  light. 
The  horses  were  coming  towards  me.  I  turned 
my  machine  toward  the  sidewalk  and  put  my 
engine  free  and  put  on  the  brake,  and  was  al- 
most stopped  when  the  teaih  struck  me." 

Respondent's  motion  for  nonsuit  and  the 
trial  court's  observations  In  ruling  upon  it 
indicate  that  the  acts  of  negligence  relied 
upon  consisted  of  the  speed  at  which  appel- 
lant was  traveling,  the  fact  that  he  had,  a 
short  time  prior  to  the  accident,  adjusted  his 
engine  while  the  motorcycle  was  in  motion, 
and  that  by  ordinary  care  and  observation  he 
would  have  seen  the  team  and  wagon  in  time 
to  have  avoided  the  collision.  The  record 
does  not  disclose  that  the  rate  of  speed  at 
which  appellant  was  traveling  was  imnsual 
for  drivers  of  motor  vehicles  in  that  part  of 
the  city.  The  evidence  shows  the  adjustment 
of  the  engine  was  completed  at  a  time  when 
appellant  was  about  75  feet  from  the  team, 
and  that  It  Is  customary  for  motorcyclists 
to  remove  obstructions  from  the  carburetors 
of  their  engines  while  the  machines  are  in 
motion  and  In  the  manner  adopted  by  ap[>el- 
lant.  With  respect  to  his  conduct  Immediate- 
ly prior  to  and  at  the  time  of  the  accident, 
appellant  testified,  upon  cross-examination: 

"Q.  You  think  you  could  stop  it  ia  15  or  18 
feet?  A.  Yes,  sir.  Q.  When  you  first  saw 
the  wagon,  did  you  put  on  the  brake?  A.  Yes, 
sir;  just  the  minute  I  seen  them  directly  in 
front  of  me  I  put  on  the  brake.  Q.  And  you 
were  then  not  more  than  15  or  18  feet  away  from 
them?  A.  Just  about  15  feet  Q.  Had  you 
been  looking  in  front  of  you.  A.  Yes,  sir.  Q. 
And  you  didn't  see  the  wagon  till  you  were  15 
or  18  feet  away  from  It?  A.  I  didn't  see  the 
wagon  until  I  waa  about  16  feet  away  from 
if 

[1]  A  motion  for  nonsuit  admits  the  truth 
of  plaintiffs  evidence  and  of  every  fact  which 
It  tends  to  prove  or  which  could  be  gathered 
from  any  reasonable  view  of  It,  and  he  Is 
entitled  to  -the  benefit  of  all  Inferences  In 
his  favor  which  the  Jury  would  have  been 
Justified  in  drawing  from  the  evidence  had 
the  case  been  submitted  to  It.  Later  v.  Hay- 
wood, 12  Idaho,  78,  85  Pac.  494;  Pilmer  v. 
Boise  Traction  Co.,  Ltd.,  14  Idaho,  327,  94 
Pac.  432,  16  L.  R.  A.  (N.  S.)  254,  125  Am.  St. 
Rep.  161;  Colvin  &  Rinard  y.  Lyons,  15 
Idaho,  180,  96  Pac.  572 ;  Culver  v.  Kehl,  21 
Idaho,  595, 123  Pac.  301 ;  S.  Idaho  Adventlsts 
v.  Hartford  P.  Ins.  (^o.,  26  Idaho,  712,  145 
Pac.  502;  Shank  v.  Great  Shoshone  &  Twin 
Falls  W.  Pw.  Co.,  205  Fed.  833,  124  a  C. 
A.  35. 

[2]  Contributory  negligence  is  a  matter  of 
defense.  Section  4221.  Rev.  Codes.  It  Is 
generally  a  question  of  fact  for  the  Jury,  and 
cmly  becomes  one  of  law,  authorizing  a  non- 
suit when  die  evidence  introduced  on  be- 
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haU  of  tbe  plaintiff  Is  reasonably  ansceptible 
ot  no  other  Interpretation  tlian  ttiat  tbe  con- 
duct of  tb»  Injured  party  contribnted  to  Us 
Injury,  and  that,  because  at  his  negligence 
and  careleasnesB,  he  did  not  act  as  a  reascma- 
bly  prudent  person  would  have  acted  under 
the  drcnmstauces.  29  Gyc.  631;  Jacfcwm  t. 
City  of  Grand  Forks.  24  N.  D.  601, 140  N.  W. 
TIS,  45  U  B.  A.  (N.  S.)  75. 

It  cannot  be  said,  frun  the  evldenee  Intro- 
duced by  appellant,  as  a  matter  of  law, 
that  he  was  negligent  Tbe  ruling  on  the 
motion  for  nonsuit  was  erroneous. 

The  Judgment  Is  lerersed.  Costs  are 
awarded  to  appellant. 

BUDGE,  C.  J.t  and  BICE,  J.,  concur. 


(102  Kan.  S73) 

BIERNACKI  V.  RATZLAFF.    (No.  2138e.)* 
(Supreme  Court  of  Kans&s.   March  9, 1918.) 

(Byllabut  hy  the  Court.) 

1.  Afpeai.  and   Ebrob  "S^^IOOZ— Vebdiot— 
CoNFUOTiNQ  Evidence. 

Bule  followed  that  a  verdict  and  judgment 
supported  by  substantial,  though  conflicting,  evi- 
dence cannot  be  disturbed  on  appeal. 

2.  New  Tbial  ®=al04(l)— Newly  Discovebed 

GUHULATIVfi  EVIDENCK  —  DlSCBETION  OP 
COUBT. 

Rule  f(rfloved  that  the  production,  of  cumu- 
lative evidence  in  support  of  a  motion  for  a 
new  trial  Is  addresBed  to  the  sound  discretion 
of  the  trial  court,  and  does  not  require  the 
granting  of  a  new  trial  as  a  strict  matter  of 
right. 

3.  AirroMOBn.B  Collision— Evidence. 

Evidence  examined,  and  held .  sufficient  to 
supiiort  a  verdict  and  judgment  for  damages 
arlaing  from  a  coUisim  of  automobiles  on  tiie 
public  highway. 

Ai^eal  from  IMstrlct  Court,  Ford  County. 

Action  by  Joseph  Blemackl  against  John 
Batxlaff,  wltb  cross-petition  by  defendant 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

3.  B.  Hayes,  of  Mtnneola.  for  appellant, 
li.  A.  Madison  and  Carl  Van  Riper,  both  of 
Dodge  City,  for  appellee. 

DAWSON,  J.  This  was  an  action,  and  a 
cross-action  for  damages  arising  from  a  col- 
lision of  two  automobiles  on  the  public  high- 
way. 

The  plaintiff's  petition  In  substance  alleg- 
ed that  on  the  evening  of  February  19,  1916, 
he  was  driving  his  automobile  southwafd  on 
the  west  side  of  the  public  road  at  a  mod- 
erate rate  of  speed,  and  that  the  defendant 
was  driving  bis  automobile  northward  on 
the  west  side  of  the  road  (wrong  side  for  de- 
fendant) at  a  high  and  dangerous  rate  of 
speed,  and  throngb  this  negligence  of  the 


defendant  a  coUlsUni  occurred  which  injur- 
ed tbe  plaluUff  and  damaged  Us  machine. 

Hie  defendant's  answer  draled  plalntUTa 
aIlegatl(Kis,  and  in  a  cross-petition  he  alleged 
that  he  was  drivhiK  northward  <m  tbe  east 
side  of  the  road  at  a  moderate  rate  ct  q»eed. 
and  that  the  plaintiff  was  drtving  his  car 
southward  on  the  east  side  ot  the  road 
(wrong  side  for  plaintiff  at  a  hl|^  and  dan- 
gerous rate  of  speed,  and  Uiat  through  Oils 
negligent  of  plaintiff  the  coUieAoa  occurred 
whl<^  Injured  the  defendant  and  damaged 
his  machine. 

The  cause  was  tried  to  a  Jury,  wbU:}i  re- 
turned a  Terdlct  for  plaintiff  for  $360,  and 
Judgmoit  was  rendered  thereon. 

Defendant  assigns  two  errors:  (1)  That  the 
verdict  was  contrary  to  the  evidmce,  and 
(2)  that  he  was  entitled  to  a  new  trial  on 
his  edbowlng  of  newly  discovered  evidoice. 

[1]  The  court  has  read  the  abstracts  of  the 
evidmce  with  care,  and  It  cannot  be  said 
that  the  verdict  was  contrary  to  aU  the 
evidence.  While  the  testimony  of  the  wit 
nesses  was  conflicting,  a  substantial  part  of 
It  tended  to  support  the  allegations  of  plain- 
tiff's petition  and  to  support  the  verdict  The 
problem  for  the  trial  court  and  Jury  was 
simply  to  determine  which  of  the  witnesses 
were  telling  the  truth  and  which  of  them 
were  not.  Wideman  v.  Faivre,  100  Kan. 
102,  106.  16S  Pac.  619;  Matassarin  v.  Street 
Railway  Oo.,  100  Ean.  11»,  120, 121, 163  Pac. 
796L' 

[2,  9]  In  support  of  the  motlMX  for  a  new 
trial  the  defendant  produced  affidavits  of  sev- 
eral new  witnesses  which  tended  to  prove  that 
the  tracks  of  plaintlfTs  automobile  were  on 
the  east  side  of  the  road,  where  plaintlfTa 
car  under  the  circumstances  had  no  right 
to  be,  and  that  the  broken  glass  of  tbe  de- 
fendant's windshield  was  on  the  east  side 
of  the  road  where  his  car  had  a  right  to  be. 
This  evidence  would  tend  to  show  that  the 
plaintiff,  and  not  the  defendant,  was  the 
wrongdoer.  But  there  was  a  good  deal  ot 
evidence  pro  and  con  on  both  these  phases 
of  tbe  controversy  adduced  at  the  trial,  and 
the  rule  governing  the  granting  of  new  trials 
on  cumulative  evidence  contfols.  Strong  v. 
Moore,  75  Kan.  437,  89  Pac.  895;  Simmons 
V.  Shaft,  91  Kan.  553,  188  Pac.  614;  Pitt- 
man  Ca  r.  'Hayes,  98  Kan.  278,  157  Paa 
U93. 

In  appellant's  brief  there  Is  some  discus- 
sion of  the  duty  of  one  who  is  In  danger 
to  avoid  that  danger  when  be  can  do  so,  and 
some  discussion  of  the  rights,  duties,  and 
privileges  of  travelers  on  the  highway.  But 
no  error  Is  assigned  touching  these  matters, 
and  nothing  can  be  discerned  therein  which 
aBFccts  the  judgment 

Affirmed.   All  the  Justices  concurring. 
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(H  N.  H.  SIB) 

UAKEaiSON  T.  DILLON  et  al.  (No.  1997.) 
(Supreme  Court  of  New  Mexico.  Feb.  25,  1918.) 

(Syllabus  hy  the  Court.) 

V  PuBuo  LA.NDB  «S95S— Trespass  —  Stats 
Lands— Lease— In  JUNonoH . 
DuriDg  the  interim  between  the  selection  of 
Indemnity  or  lieu  lands  by  the  state  and  the 
approval  of  the  selection  by  the  Secretary  of 
the  Interior,  ander  the  provisions  of  the  En- 
AhVing  Act  of  Congress  (Act  Cong.  June  20, 
1910,  c.  310,  38  Stat.  557),  the  state  has  such 
an  interest  in  the  lands  covered  by  the  selec- 
tlona  as  entitled  it  to  lease  the  same,  and  the 
lessee  may  maintain  an  injunction  agaioBt  tres- 
passers upon  the  same. 

2.  PuBuc  Lands  ^ts>63— Indeunitt  Selec-. 

TION&— StatXTTBS. 

Sections  4636  and  4637,  Code  1915^  held 
Dot  to  apply  to  lands  covered  bf  Indemnity  or 
lieu  selections  by  the  state. 
8.  Public  Lands  «ss>55  —  Lease  of  State 
Lands— Reht^Statutes. 

Sections  5190,  Code  1915,  requires  lands  to 
be  leased  by  the  state  at  not  leas  tlian  2  per 
cenL  of  their  true  value,  to  be  determined  by 
appraisement.  The  minimum  purchase  price 
med  in  section  10  of  the  Enabling  Act  for  lends 
selected  by  the  state  and  lying  east  of  a  certain 
prescribed  meridian  is  $6  per  acre.  This  pro- 
vision, however,  is  not  controlling  upon  the 
rental  value  i»  these  lands.  The  appraised 
value  of  tiiese  lands  may  be  less  than  the 
minimum  price  prescribed  by  Congress  in  the 
Enabling  Act,  and  as,  in  this  case,  no  showing 
was  made  by  the  appellants  that  the  lands  were 
worth  the  minimum  purchase  price,  they  are 
not  in  a  position  to  qnestion  the  action  of  the 
state  land  commissioner  in  leasing  the  lands 
at  5  cents  per  acre  per  annum. 
4.  Public  Lands  <g=»55  —  State  Lands— 
'  *0  w  NED' ' — Statute. 

The  word  "owned,"  as  used  in  section  5189, 
Code  1915,  is  held  to  apply  to  any  lands  in 
which  the  state  has  any  right  or  Interest  (citing 
Words  and  Phrases,  Own). 

6.  Appeal  and  Ersob  ^s>1010(1)— Findinos 
OP  Fact— Review. 
Findings  of  fact,  which  are  supported  by 
aubatanUal   evidence,  cannot  be  successfully 
questioned  in  this  conrt.' 

6.  Appeal  and  Ebbob  «=»1078(1)— Arquhbnt 

— GonsiDEBATION. 

A  proposition,  not  argaed  In  this  court,  will 
not  be  considered. 

7.  Public  Lands  <^56— State  Lands— Tbbs- 
PAss— Riqht  op  Lessee. 

Section  5226,  Code  1915,  which  makes  it  a 
criminal  offense  to  use  for  any  purpose  any  land 
ttelonfdng  to  the  state,  unless  it  is  leased  or  pur- 
chascMl,  furnishes  no  remedy  to  a  lessee,  and  is 
not  exclusive  of  the  right  to  injunction  for  in- 
tentitmal  trespasses  upon  suck  leased  lands. 

(Additional  SyVabua  ly  Editorial  Staff.) 

8.  PaBLic  Lands  9»58— Indehnitt  Lands— 
Geants  *'Stibject  to  Appeoval"  of  Sec- 
betaet  of  intebiob. 

The  words  "subject  to  the  approval,"  as  j 
used  in  Enabling  Act,  {  11,  providing  that  all 
lands  granted  In  quantity  or  as  indemnity  shall  I 
be  selected  under  the  direction  and  subject  to  [ 
the  approval  of  the  Secretary  of  the  Interior,  I 
are  not  to  be  regarded  as  giving  him  direction  [ 
to  arbitrarily  refuse  a  selection  for  no  reason 
at  all,  but  are  to  be  understood  to  mean  that  i 
he  Bhnll  investigate  and  pass  upon  and  render ; 
juiUnnent  as  to  whether  the  lands  selected  are ; 


within  the  terms  of  the  grant,  and.  If  so,  It  !■ 
his  duty  to  list  them  to  the  state. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Sub- 
ject to.] 

Appeal  from  District  Coort^  Roosevelt 
County;  McClnre,  Judge. 

Action  for  Injunction  by  Harry  Makemson 
against  A.  Roscoe  Dillon  and  others.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

J.  E.  Pardue,  of  Ft  Sumner,  for  appellants. 
A.  B.  Renetaan,  of  Santa  F6,  amicus  curice, 
for  the  State.  K.  W.  Edwards,  of  Ft  Sum- 
ner, and  G.  L.  Reese,  of  Portales,  for  appel- 
lee. 

PARKER,  J.  Appellee  brought  this  action 
for  an  Injunction  against  appellants,  to  re- 
strain  them  from  cutting  and  breaking  ap- 
pellee's fences,  and  driving,  herding,  and 
grazing  tbelr  cattle  and  live  stock  upon  cer- 
tain lands  so  inclosed.  It  appears  that  the 
state  had  filed  application  In  the  United 
States  land  office  at  Ft.  Sumner,  N.  M.,  for 
the  selection,  as  Indemnity  or  lieu  lands,  of 
all  of  the  premises  In  question,  except  a  small 
portion  thereof  which  was  held  In  private 
ownership  by  the  appellee,  and  except  an- 
other small  portion  thereof  which  he  held 
as  lessee  of  some  third  persons,  which  said 
application  of  the  state  had  been  duly  al- 
lowed by  the  register  and  receiver  of  said 
land  office.  It  further  appears  that  thereaft- 
er the  appellee  entered  into  contracts  with 
the  state  of  New  Mexico  whei-eby  he  leased 
the  said  lands  from  tbe  state  for  the  i>erlod 
ending  September  30,  1920,  for  the  purpose 
of  pasturing  and  grazing  said  lands,  and  for 
all  purposes  Incident  thereto.  He  went  In- 
to possession  of  the  said  lands,  and  fenced 
the  same,  and  grazed  cattle  and  horses  there- 
on. It  further  appears  that  thereafter  the 
appellants  committed  a  series  of  Intentional 
trespasses  upon  the  said  lands,  by  driving, 
herding,  and  grazing  their  cattle  and  live 
stock  thereon. 

[1]  A  preliminary  injunction  was  awarded 
by'the  court  against  tbe  appellants,  and  upon 
a  return  to  the  order  to  show  cause  why  the 
injunction  should  not  be  made  permanent  a 
hearing  of  the  facts  was  had  before  the  court, 
end  the  injunction  was  made  permanent 
The  appellants  defended  upon  the  ground, 
principally,  that  although  the  lands  in  ques- 
tion had  been  applied  for  hy  the  state,  and 
the  application  had  been  allowed  by  the  local 
land  office,  the  said  applications  were  still 
pending  before  the  secretary  of  the  interior, 
and  had  not  yet  been  approved  by  him. 
These  lands  were  applied  for  by  the  state  un- 
der the  provisions  of  the  act  of  Congress 
enabling  the  people  of  New  Mexico  to  form  a 
state  government  36  Stat  557.  The  perti- 
nent provision  of  that  act  is  contained  In  sec- 
tion 11,  and  is  as  follows: 
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"That  all  lands  granted  In  quantity  or  as 
Indemnity  by  this  act  shall  be  selected,  under 
the  direction  and  aabject  to  the  approval  of  the 
Secretary  of  the  Interior,  from  the  surveyed, 
unreserved,  anappropriated,  and  nonmineral 
public  lands  of  the  United  States  within  the 
limits  of  said  state.   •   •   •  " 

The  indemnity  lands  referred  to  in  section 
11  are  lieu  lands,  to  take  the  place  of  such 
of  sections  2,  16,  32,  and  36  as  might  be  lost 
to  the  state  by  reason  of  being  mineral,  or 
having  been  sold,  reserved,  or  otherwise  ap- 
propriated or  reserved  by  or  under  the  au- 
thority of  any  act  of  Congress,  or  where  they 
were  wanting  or  fractional  in  quantity,  or 
where  settlements  thereon  with  a  view  to 
pre-emption  or  homestead  or  improvement 
thereof,  with  the  view  to  desert  land  entry 
before  the  survey  thereof  in  the  field,  as 
provided  In  section  6  of  said  enabling  act. 

Counsel  for  appellants  takes  the  position 
that  an  indemnity  selection,  such  as  the  one 
is  in  this  case,  requiring  the  approval  of  the 
Secretary  of  the  Interior,  gives  to  the  state 
no  title  nor  rights  In  the  land  until  such  ap- 
proval has  been  had.  He  relies  upon  sev- 
eral cases  which, will  be  examined.  He  cites 
Olemmons  v.  Gillette,  33  Mont.  321,  83  Pac. 
579,  114  Am.  St.  Rep.  814.  This  was  a  tres- 
pass case  quite  similar  to  the  case  at  bar  in 
facts.  It  differs  radically  from  the  case  at 
bar,  however,  in  an  Important  and  controlling 
feature.  In  that  case  the  lands  were  unsur- 
veyed,  and  the  state  of  Montana  had  assumed 
to  lease  to  the  plaintiff  an  unsurveyed  school 
section.  The  plaintiff  bad  obtained  a  lease 
and  had  been  in  possession  of  the  school 
section  for  two  years,  but  when  the  contro- 
versy arose  his  lease  had  expired  by  rea- 
son of  the  fact  that  the  state  refused  to 
renenv  the  same.  This  left  the  plaintiff 
,vith  no  other  right  to  the  possession  than 
such  as  he  obtained  by  virtue  of  his  In- 
closnre  made  under  the  lease  from  the  state 
for  the  two  preceding  years.  Incidentally 
the  court  discussed  the  nature  of  the  right  of 
the  state  In  school  sections  prior  to  the  pub- 
lic surveys.  The  court  correctly  determines 
that  in  a  case  of  that  kind,  by  reason  of  the 
fact  that  no  particular  land  la  Identified  by 
survey,  the  state  can  have  no  power  to  ei- 
ther convey  the  fee  or  to  grant  a  lease,  there 
being  no  Identification  of  the  subject-matter, 
and  the  court  cites  U.  S.  v.  Montana  L.  & 
M.  Co.,  190  U.  S.  573,  25  Sup.  Ct.  367,  49  L. 
Ed.  604,  which  supports  the  doctrine  an- 
nounced in  the  Montana  case. 

In  Wisconsin  Central  Railroad  Co.  v.  Price 
County,  133  U.  S.  49(S.  10  Sup.  Ct.  341,  33  U 
Kd.  687,  the  question  was  presented  to  the 
Supreme  Court  of  the  United  States  as  to 
when  the  title  to  lieu  lands  passed  from  the 
govemment  to  a  railroad  grantee,  and  as  a 
consequence  when  the  same  lands  became 
subject  to  taxation  by  the  state.  The  court 
dtes  and  quotes  from  WItherspoon  v.  Dun- 
can, 4  Wall.  (71  U.  S.)  210,  18  L.  Ed.  339,  to 
the  effect  that,  where  lands  have  been  enter- 
ed at  the  land  office  and  a  certificate  of  en- 


try obtained,  they  become  the  private  prop- 
erty of  the  entryman;  the  government  hold- 
ing merely  the  naked  legal  title  in  trust  for 
him.  In  that  case  the  court  distinguishes 
between  grants  of  lands  to  railroads  of  cer- 
tain alternate  sections  within  certain  speci- 
fied place  limits  and  those  which  are  denom- 
inated lieu  lands,  and  points  out  that  In  such 
cases,  by  reason  of  the  provision  of  the  stat- 
ute requiring  the  approval  of  the  Secretary 
of  the  Interior  to  such  lieu  selections,  no  ti- 
tle vests  in  the  grantee  until  such  approval 
has  been  had.  The  basis  for  the  distinction 
seems  to  be  that  the  Secretary  of  the  Inte- 
rior is  charged  with  the  duty  of  judicially  de- 
termining whether  there  were  any  deficien- 
cies In  the  lands  granted  which  were  to  be 
supplied  from  Indemnity  lands,  and,  in  the 
second  place  whether  the  particular  indem- 
nity lands  selected  could  be  properly  taken 
for  those  deficiencies,  and  the  court  says: 

"Until  the  selections  were  approved  there 
were  no  selections  iu  fact,  only  preliminary  pro- 
ceedings taken  for  that  purpose;  and  the  in- 
demnity lands  remain  unaffected  in  their  title.** 

This  is  a  leading  case  oa  the  Bubject.  It 
is  to  be  observed,  however,  in  this  connec- 
tion, that  the  question  in  tiiat  case  was  as 
to  .when  the  title  passed  from  the  govem- 
ment to  the  railroad,  so  as  to  be  subject  to 
taxation — an  entirely  different  question  from 
the  one  in  the  case  at  bar,  as  will  be  here- 
after pcdnted  oat. 

Counsel  for  appellee  relies  upon  Weyer- 
haeuser V.  Uoyt,  219  U.  S.  3S0,  31  Sup.  Gt 
300,  65  L.  Ed.  258.  In  which  the  court  in  an 
exhaustive  opinion  held  ttxaX,  during  the 
Interim  between  the  applications  fOr  lieu 
lands  and  the  approval  by  the  Secretary  of 
the  Interior,  the  lands  were  uithdrawn 
from  entry,  so  that  no  rights  could  be  ac- 
quired under  the  Timber  and  Stone  Act 
by  a  person  making  claim  subsequent  to 
the  application  of  the  railroad  company  ft>r 
the  lieu  selections.  In  Northern  Pacific  Rail- 
way Co.  V.  Houstw,  231  TJ.  S.  181.  34  Sup. 
Ct  113,  68  L.  Ed.  176.  it  is  held  that  lands 
embraced  In  the  list  of  Indemnity  selections 
filed  by  the  railroad  company  with  the  littnd 
Department^  and  subsequently  approved  by 
the  Secretary  of  the  Interior,  were  not  sub- 
ject to  entry  or  purchase  under  the  federal 
land  laws  during  the  Interim  between  the 
date  of  filing  and  the  date  of  such  ai^roval. 

Olive  Land  &  Dev.  Co.  v.  Olmstead  (C.  0.) 
103  Fed.  5G8,  Is  also  cited  and  relied  upon. 
Counsel  on  both  sides.  It  seems  to  us,  have 
overlooked  an  Important  and  controlling  con- 
sideration in  the  discussion  of  this  case. 
The  question  in  this  case  is  not  whether  the 
title  to  school  Indemnity  lands  has  passed 
to  the  state  prior  to  the  approval  of  the 
selections  by  the  Secretary  of  the  Interior. 
We  think  It  may  be  conceded  that  such 
title  has  not  passed  to  the  state.  The  ques- 
tion in  this  case,  however,  is  as  to  .what  In- 
terest the  state  acquires  under  its  lieu  selec- 
tions and  during  the  Interim  between  the 
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selections  and  the  approval  by  the  Secre- 
tary of  tbe  iDteilor.  That  the  atate  aequlrea 
some  beneficial  Interest  in  the  property 
seems  apparent. 

The  only  two  cases  which  we  have  found 
which  discuss  the  spedflc  question  involved 
In  this  case  are  two  cases  fr<Kn  Utah.  In 
Brigham  City  v.  Rich,  34  Utah,  130,  97  Pac 
220,  Brigham  City  had  commenced  the  con- 
struction of  an  electric  light  plant;  the 
water  to  generate  such  power  had  to  be 
conducted  through  a  pipe  line,  and  a  por- 
tion of  such  pipe  line  had  been  constructed 
up  to  a  point  where  it  became  necessary 
to  cross  the  land  described  in  the  complahtt 
The  city  was  unable  to  agree  with  tbe  de- 
fendant and  brought  condemnation  proceed- 
ings. The  defendant.  Rich,  entered  into 
an  agreement  with  the  state  of  Utah  .where- 
by he  made  application  for  the  selection 
by  the  state  of  the  land  and  paid  tbe  re- 
quired fees.  On  the  same  day  the  state 
made  the  selection  under  the  grant  to  It  by 
tbe  United  ^States,  which  application  was 
approved  by  the  raster  and  receiver  <rf 
the  United  States  land  office  at  Salt  Lake 
Clly.  Immediately  after  making  the  agree- 
ment with  the  state.  Rich  entered  Into  pos- 
session of  said  lands.  The  selection  was 
afterward  approved  by  Ihe  Secretary  of  the 
Interior,  but  had  not  been  appnired  when 
the  proceeding  was  commenced.  Section  13 
ct  the  Enabling  Act  vt  Utah  (Act  Cong. 
July  16.  1894.  e.  138,  28  Stat.  107)  Is  in  al- 
most the  identical  language  of  the  portion  of 
section  11  In  our  Enabling  Act  above  quot- 
ed. It  requires  the  selections  to  be  made 
under  the  direction  of  the  Secretary  of  the 
Interior.  Ours  differs  from  the  Utah  sec- 
tion only  in  one  particular,  and  that  Is  that 
ours  reads  "under  the  direction  and  sub- 
ject to  the  approval  of  the  Secretary  of  the 
■  Interior."  We  do  not  regard  this  varia- 
tion as  Important    The  court  says: 

'^e  contention  of  appellant's  counsel  is  that 
under  ttie  facts  as  found  by  the  court  the  ti- 
tle and  ownership  of  the  lands  in  question  were 
in  the  United  Statef  on  the  30th  day  of  Oc- 
tober, 1902,  when  this  proceeding  was  com- 
menced; that  the  title  to  the  same  did  not  pass 
out  of  the  United  States  ontil  April  30,  1903, 
when  tbe  Secretary  of  the  Interior  approved  the 
•election  thereof  by  tbe  state  of  Utah ;  and  that 
the  doctrine  of  relation,  with  regard  to  the 
pasaiog  of  the  title,  cannot  be  Invoked  in  this 
case.  Upon  the  other  hand,  counsel  for  Brig- 
ham City  claim  that  the  grant  made  by  the 
United  States  was  a  grant  in  prssenti;  that 
wlien  the  state  of  Utah  made  the  selection  of 
the  lands,  which  was  approved  by  the  Secretary 
of  the  Interior,  the  title  thereto  vested  In  the 
state  of  Utah,  as  of  the  date  of  the  passage 
of  the  Enabling  Act,  or,  at  least,  as  of  the  date 
the  state  made  the  selection  of  the  land.  *  *  * 
It  Mems  to  us  that  the  grant  contained  in  sec- 
tion 12  of  the  Enabling  Act  was  one  in  prsasen- 
ti,  and  was  based  upon  three  conditions,  namely: 

(1)  That  the  lands  shall  be  selected  from .  un- 
appmpilated  pubUe  lands  of  tbe  United  States; 

(2)  that  they  idiall  be  selected  within  tbe  lim- 
its of  the  state  of  Utah;  and  that  they 
shall  be  nonmineral  in  character.  •  •  •  The 
phrase  that  the  lands  'shall  be  selected  under 
the  dlrectTon  of  the  Secretary  of  the  Interior,' 


as  we  view  1^  was  not  a  condition  upon  which 
the  grant  was  made,  but  merely  one  of  the 
means  by  which  tbe  lands  should  be  identified 
and  the  grant  made  efEective  as  to  any  particq,- 
iar  parcel.  As  we  have  seen,  the  grant  con- 
sisted of  a  specific  number  of  acres,  and  within 
specified  limits.  The  words  of  the  grant  are 
that  'the  following  grants  of  land  are  hereby 
made  to  said  state.'  Thia  is  not  a  promise  or 
agreement  to  grant  at  some  future  time,  nor 
upon  the  happening  of  some  future  eveot^  nor 
upon  any  condition^  but  is  an  absolute  grant  in 
prffiseoti  of  a  specified  quantity  of  land.  "The 
mere  fact  that  something  remained  to  be  done 
to  identify  the  particular  parcels  by  selecting 
them  did  not  affect  tbe  grant  itself.  True,  the 
legal  title  may,  in  fact,  have  remained  in  the 
United  States  until  the  land  was  actually  sc' 
lected  and  identified,  but  such  title  was  held  in 
trust  for  the  benefit  of  the  state  of  Utah,  The 
right  to  tbe  quantity  of  land  specified  In  the 
act  was  in  tbe  state  of  Utah  from  and  after  the 
approval  thereof ;  but  the  title  to  any  particu- 
lar parcel  was  held  in  trust  by  the  United 
States  until  selection  was  made  by  tbe  state  of 
Utah.  We  do  not  think  it  was  within  the  pow- 
er of  the  Secretary  of  the  Interior  to  prevent 
the  state  of  Utah  from  acquiring  the  title  to 
any  particular  parcel  of  land,  if  such  parcel 
fell  within  the  terms  of  the  grant  itself.  His 
duty  was  discharged,  and  bis  power  exhausted, 
whui  he  found  that  the  land  fell  within  tbe 
terms  of  the  grant  If  the  land  selected  was 
not  such  as  was  granted,  or  if  it  was  outside  the 
limits  of  tbe  grant,  the  title  thereto  would  fail, 
not  because  tbe  Secretary  of  the  Interior  re- 
fused to  approve  the  selection,  but  because  the 
selection  was  not  within  the  original  terms  of 
the  grant  To  hold  otherwise  would  be  tan- 
tamount to  holding  tiiat  the  grant  was  made 
by  tbe  Secretary  of  the  Interior,  and  not  by 
Congress.  Congress,  no  doubts  oould  bave 
directed  that  officer  to  make  conveyaoce  by  pat- 
ent of  certain  lands  if  be  found  that  the  con- 
ditions imposed,  if  any,  had  been  complied  with. 
Congress,  bowever,  did  not  do  this.  It  made 
the  grant,  and  authorized  no  one  either  to  con- 
vey or  to  withhold  a  conveyance  of  tbe  titie." 

In  HcKlnn^  v.  Carson,  3S  Utah,  ISO,  99 
Pac,  660,  there  was  an  action  at  law  for  dam- 
ages for  a  trespass  very  similar  to  the  tres- 
pass in  the  case  at  bar.  The  defense  inter- 
posed was  the  same  def^ise  that  title  had  not 
passed  from  the  govermnent  to  the  state,  and 
therefore  the  state's  lessee  had  no  cause  of 
action  for  the  trespass  complained  of.  The 
selections  in  this  case  had  been  filed  and  ap- 
proved In  tbe  local  laud  office,  but  had  not 
received  the  approval  of  the  Secretary  of  the 
Interior.  Objection  was  made  to  the  Intro- 
duction of  the  contract  of  lease  upon  the 
grounds  stated.  This  selection  was  rejected 
by  the  Secretary  of  the  Interior,  with  the 
consent  of  the  state  and  the  lessee,  and  It 
was  urged  that,  tbe  selection  having  been  re- 
jected,  the  state  never  acquired  any  right  to 
the  premises  and  therefore  could  confer 
none  upon  the  lessee.  The.  court  said: 

"It  is  asserted  that,  since  tbe  selection  made 
by  the  state  was  rejected  by  the  Secretary  of 
tbe  Interior,  the  state  never  had  any  risht  or 
title  to  the  land,  and,  if  the  state  had  none,  it 
could  confer  none.  It  will  be  observed  that  the 
selection  made  by  the  state  was  approved  by  the 
local  land  office  June  9,  1902,  and  that  respond- 
ent went  into  possession  under  a  contract  from 
tbe  state.  The  state,  therefore,  was  acting  un- 
der a  selection  made  by  it  which  had  been  duly 
filed  and  approved  by  tbe  local  land  office.  I<t 
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a  Terr  recent  case,  entitled  Brigham  City  t. 
Rich  [34  Utah,  130]  97  Pac.  220,  we  held  that 
a  grant  to  the  state  of  Utah  under  the  Enabling 
Act  was  a  grant  in  pnesenti:  that  a  selection 
duly  made  by  the  state  and  filed  and  approved 
by  the  Secretary  of  the  Interior  vested  the  title 
in  the  Btate  of  Utah  from  the  date  of  the 
approval  of  the  Enabling  Act  We  further  in 
effect  held  that,  if  the  lands  sdected  hy  the 
state  were  not  mineral  and  were  located  with- 
in the  state  of  Utah,  the  Secretary  of  the  In- 
terior was  powerless  to  defeat  the  rights  of  th^ 
state,  because  the  grant  was  oot  dependent  up- 
on his  act  of  approval.  In  other  words,  the 
refusal  of  the  Secretary  of  the  Interior  to  make 
the  approval  did  not  necessarily  affect  the  pass- 
ing of  title,  but  his  approval  was  evidence  of 
the  facts  that  the  lands  were  of  the  character 
designated  in  the  enabling  act  and  were  subject 
to  the  grant;  if,  .therefore,  the  selected  lands 
in  fact  were  of  the  character  granted  in  the 
Enabling  Act  that  then  the  Secretary  could 
not,  by  a  mere  rejection,  defeat  the  rights  of  the 
state,  since  the  enabling  act  conferred  no  such 
power  upon  him.  If  our  conclusions  in  that 
case  are  sound,  it  follows  that  the  state  of 
Utah  acquired  such  a  right  in  the  lands  in  qnes- 
tion  that  it  could  agree  to  sell  them  to  one  de- 
siring to  purchase  unless  the  lands  were  mineral 
lands.  There  is  no  claim  that  the  lands  in  ques- 
tion were  such,  nor  is  it  contended  that  the 
selection  made  by  the  state  was  rejected  for  that 
reason.  Prom  anything  that  is  made  to  ap- 
pear, therefore,  the  state  could  have  insisted 
upon  its  right  to  the  land  in  question,  and  the 
respondent  could  likewise  have  done  ao.  The 
mere  fact  Uiat  the  state  and  the  respondent 
acquiesced  in  the  action  of  the  Secretary  of  the 
Interior,  whether  such  action  was  well  founded 
or  not,  can  make  no  difference  so  far  as  the 
appellant  Is  concerned.  The  respondent  had  the 
exclusive  right  to  the  possession  of  the  land 
until  the  selection  made  by  the  state  was  can- 
celed with  its  consent,  and  until  respondent  ac- 
quiesced in  the  cancellation  of  the  contract 
and  surrendered  up  possession.  But  we  think 
tiie  respondent  had  the  right  of  possession  aa 
against  the  appellant,  who  was  a  mere  intruder, 
upon  still  another  ground.  Under  the  enabling 
act  the  state  certainly  had  the  exclusive  right 
to  select  unoccupied  and  unclaimed  nonmineral 
lantUi.  The  right  of  selection  carried  with  It 
tbx  right  to  take  possession  and  to  continue  in 
such  possession,  at  least  until  some  one  with  a 
better  right  claimed  the  lands,  or  until  they 
were  found  to  be  mineral  in  character.  If  the 
state  had  this  right,  it  could  transfer  the  right 
of  possession  to  another,  and  the  person  who 
obtained  it  would  certainly  have  the  right  to 
exclude  mere  intruders  who  had  no  right  in  or 
to  the  land  whatever.  The  right  of  possession 
would  continue  until  the  United  States  insisted 
upon  its  higher  right,  that  of  true  owner.  As 
against  ap^»ellant,  therefore,  who  was  a  mere 
Intruder  without  any  rights,  the  respondent's 
rights  must  preraiL" 

[I]  This  latter  case  goes  further  than  It  la 
necessary  to  go  in  the  case  at  bar.  for  the  rea- 
son that  here  there  has  been  no  disapproval 
by  the  Secretary  of  the  Interior.  These  two 
cases  are  the  only  cases  we  hare  been  able 
to  And  dealing  with  the  specl&c  question  in- 
volved, and  we  recard  the  reasoning  of  the 
cases  not  only  as  sound,  but  unanswerable. 
The  grant  to  New  Mexico  Is  to  be  effectuated 
by  selection,  not  only  of  these  lands  granted 
in  quantity,  hut  also  as  indemnity,  and  they 
are  to  be  selected  under  the  direction  and 
subject  to  the  approval  of  the  Secretary  of 
die  Interior.  The  words  "subject  to  the  ap- 


proval" we  do  not  regard  as  giving  the  Sec- 
retary of  the  Interior  discretion  to  arbi- 
trarily refuse  a  selection  for  no  reason  at  alL 
These  words  are  to  be  understood  to  mean 
that  the  Secretary  of  the  Interior  shall  In- 
vestigate and  pass  ui>on  and  rendeir  judgment 
as  to  whether  the  lands  selected  are  within 
the  terms  of  the  grant,  and,  if  so,  it  is  his 
duty  to  list  them  to  the  state, 

[2]  2.  Certain  minor  considerations  are 
presented  In  the  brief  of  appellants,  some  of 
which  will  be  noticed.  It  Is  argued  that  the 
lands  in  question  are  public  lands  within  tlie 
terms  of  sections  4636  and  4637,  Code  1815, 
and  as  such  are  common  pastures,  and  are 
therefore  not  subject  to  exclusive  occupation 
by  lessees  from  the  state.  The  proposition  Is 
clearly  without  foundation.  At  the  time  of 
the  passage  of  those  two  sections  (186^ 
there  were  no  public  lands  In  the  territory 
of  New  Mexico,  except  hmds  of  the  United 
States.  The  statute,  therefor^  necessarily 
referred  to  the  conunon  use  of  the  pttblte 
dwnain.  This  statute  can  have  no  appUcatton 
at  this  time  to  lands  which  have  beoi  select- 
ed by  the  state  under  a  grant  frcnn  Congress. 

[3]  8.  Appellants  present  the  proposition 
that  the  record  shows  that  these  lands  were 
leased  to  the  appellee  at  5  cents  an  acre,  and 
that  section  S190  of  the  Code  requires  lands 
to  be  leased  at  not  less  than  2  per  cent  of  the 
true  value,  to  be  determined  by  appraise* 
ment  It  is  further  pointed  out  that  the  min- 
imum purchase  price  fixed  In  section  10  of 
the  Enabling  Act  for  these  lands  is  $5  per 
acre.  The  conclusion  is  sought  to  be  drawn 
that  tbe  minimum  rental  on  such  lands  must 
be  2  per  cent  of  $6,  which  would  be  10  cents 
per  acre.  This  Is  an  erroneous  assumption. 
The  statute  of  the  state  requires  the  leasing 
of  lands  at  2  per  cent  of  their  appraised 
value,  which  may  be  less  than  the  purchase 
price  fixed  by  Congress  in  the  Enabling  Act 
No  showing  was  made  by  appellants  that  the 
appraisement  on  these  lands  was  at  any  par- 
ticular price,  and,  even  If  the  appellants 
were,  in  any  event,  in  position  to  question  the 
contract  between  the  state  and  the  third 
party,  they  would  certainly  be  required  to 
make  a  showing  of  failure  on  the  part  of  the 
land  commissioner  if  they  desired  to  Calce  ad- 
vantage of  that  foct 

[4j  4.  Appellants  seek  to  attack  this  lease 
of  appellee  on  the  ground  that  section  5189, 
Code  1915,  authorizes  the  leasing  only  of  such 
lands  as  are  "owned"  by  the  state,  and  that 
therefore  there  is  no  authority  to  lease  them 
until  title  has  been  acquired.  Counsel  for 
appellee  point  out  that  the  word  "owued'Vhas 
various  meanings,  and  In  this  connecticm  he 
argues  correctly  that  the  word  means  any 
right  or  interest  in  the  land,  citing  6  Words 
and  Phrases,  p.  5130,  and  Baltimore  &  O. 
R,  Co.  V.  Walker,  45  Ohio  St  577,  16  N.  H. 
475. 

LS]  6^  Ai^llants  complain  of  the  failure 
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of  the  court  to  sustain  their  demurrer  to  the 
CTldence.  The  demurrer  to  the  evidence  was 
general  In  terms,  and  was  based  entirely  up- 
on Its  assumed  Insufficiency  to  warrant  a  con- 
tinuanee  of  the  Injunction.  The  court  made 
findings  of  fact,  all  of  which  were  supported 
by  substantial  evidence,  and  no  error,  there- 
fore, can  be  successfully  predicated  In  this 
court  on  the  refusal  of  the  court  to  sustain 
the  demurrer. 

[t]  6.  Appellants  assert  that  the  complaint 
of  appellee  states  no  cause  of  action  for  equi- 
table relief.  The  pr(q;>osltlon  is  not  argued, 
and  will  therefore  he  dismlsBed  without  fniv 
ther  comment 

[7]  7^  Counsel  for  appellants  argue  that  by 
reason  of  the  prorlslons  of  section  5226,  Code 
1915,  which  makes  it  a  criminal  offense  to 
use  for  any  purpose  any  land  belonging  to 
the  state  without  being  leased  or  purchased, 
that  such  statute  Is  the  sole  remedy  against 
appellants,  and  that,  consequently,  Injunction 
will  not  Ue.  Tbia  Is  a  plain  misconception  of 
the  principle  that  where  a  new  right,  or 
means  of  acquiring  It,  Is  conferred  by  statute, 
and  an  adequate  remedy  for  Its  Invasion  is 
given  by  the  same  statute,  the  parties  are 
confined  to  flie  statutory  remedy.  It  Is  no 
remedy  to  appellee  for  the  trespass  upon  his 
leased  lands  to  prosecute  the  offender  crim- 
inally. The  only  remedy  that  the  appellee 
had  in  the  premises  was  either  an  action  for 
damages,  or  an  action  for  an  Injunction, 
which  latter  he  chose. 

We  find  no  error  in  the  record,  and  for  the 
reasons  stated  the  Judgment  of  the  court  be- 
low will  be  affirmed;  and  It  Is  so  ordered. 

HANNA,  C.  J.,  and  ROBERTS,  3.,  concur. 


077  CaL  6Se) 

LEB  V.  HIBERNIA  SAVINGS  &  LOAN  SOC. 
etsL  (S-P.mr.) 

(Supreme  Court  of  California.  S&uvh  2, 1918. 
Rehearing  Denied  Aprfl  1,  1918.) 

1.  Infants  «=>58(2)—Dbedb— Effect. 

Under  Civ.  Code,  S  33,  prohibitiog  a  minor 
□Dder  the  age  of  18  from  making  a  contract 
relating  to  real  property,  a  deed  of  trust  ex- 
ecuted by  a  girl  under  the  age  of  18  was  ab- 
solutely void,  notwithstandiog  her  mature  ap- 
pearance, and  no  legal  duty  devolved  upon  her 
as  a  condition  of  disaffirming  the  deed  to  re- 
store the  consideration. 

2.  Infants  ^=»57(1)— DxEns— Effbct. 

Where  the  grantee  of  a  minor  under  18 
years  of  age,  on  learning  that  at  the  time  of 
the  deed  she  was  under  such  age,  and  when 
she  then  represented  herself  to  be  over  18, 
persuaded  her  to  ratify  and  confirm  the  deed 
when  in  fact  she  was  then  under  IS,  such 
ratification  and  confirmance  were  ineffectual  to 
validate  the  deed. 

8.  Trial  «=9395(S)— FmniifOB— Ultiiute 
PnrDiKO  OF  Fact. 
Though  findings  should  be  constrned  most 
strongly  in  support  of  the  judgment,  an  ulti- 
mate finding  of  fact,  drawn  as  a  conclnsion 
from  the  probative  facts  previously  found,  can- 


not stand  if  the  specific  facts  upon  which  it  is 

based  do  not  support  it. 

4.  INFANTO  ®=»58(2)— Deeds— Validity. 

Under  Civ.  Code,  {  33,  prohibiting  a  minor 
under  the  age  of  18  from  malting  a  contract 
relating  to  real  property,  and  section  35,  au- 
thorizing a  minor  to  disaffirm  either  before  or 
after  attaining  majority,  but  requiring  repay- 
ment of  consideration  if  the  minor  was  over 
18,  where  the  court  found  that  plaintiff  was 
under  18  when  she  made  a  trust  deed.  It  could 
not  also  find  that  she  was  estopped  by  her  con- 
duct, and  her  mature  appearance  from  disaf- 
firming without  tendering  baclc  the  considera- 
tion. 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
Jas.  M.  Troutt,  Judge. 

Suit  by  Sibyl  M.  Lee,  a  minor,  by  her  guard- 
ian ad  litem,  Kate  C.  Perry,  against  the 
Hibernla  Savings  &  Loan  Society  and  others. 
From  the  Judgment  rendered,  defendants  R. 
McColgan  and  others  appeal.  Affirmed. 

Culllnan  '&  Hlckey,  of  San  Francisco,  for 
appellants.  Frank  W.  Sawyer,  Sydney  Schles- 
iuger,  and  Tobin  &  Tobln,  all  of  San  Fran- 
cisco, for  respondents. 

VICTOR  B.  SHAW;  Judge  pro  tem.  While 
In  form  this  action  is  one  to  quiet  title,  its 
real  purpose  was  to  have  declared  void  two 
instruments  In  so  far  as  they  affected  the  lot 
described  In  the  complaint  and  owned  by 
plaintiff.  One  of  these  Instruments  is  a  mort- 
gage executed  by  plaintiff,  t<^etber  with  her 
mother  and  brother,  on  August  1, 1U13,  to  the 
Hibernla  Savings  &  Loan  Society,  upon  prop- 
erty whldi  Induded  that  faer^  involved. 
Tbe  other  Is  a  deed  of  trust  executed  by  the 
same  parties  on  August  6,  1918,  whereby  tbe 
same  property  was  conveyed  to  K.  McColgan 
and  F.  W.  Morrison,  trustees,  to  secure  a  loan 
of  money  made  by  Daniel  A.  McColgan.  The 
ground  upon  which  plaintiff  sought  relief  was 
that  at  the  time  of  the  execution  of  these  two 
Instruments  she  was  a  minor  under  the  age  of 
18  years.  The  court  made  findings  and  con- 
clusions of  law,  followed  by  a  Judgmrat  tor 
plaintiff  quieting  her  title  as  against  the  Hi- 
bernla Savings  &  Loan  Society,  and  In  favor 
of  defendants  Morrison  and  the  McColgans 
whose  Interest  In  the  property  was  founded 
upon  the  deed  of  trust  Thereafter  the  court 
made  an  order,  granting  plalntttTs  motion, 
made  under  section  663  of  tbe  Code  of  Civil 
Procedure,  to  vacate  and  set  aside  tbe  Judg- 
ment in  favor  of  said  last-named  defendants 
upon  the  ground  that  the  condusliHui  of  law 
w»e  inconsistent  with  the  facts  found.  The 
conclusions  of  law  were  thereupon  amraded, 
and  a  new  Judgment  conformable  tliereto  en- 
tered in  favor  of  plaintiff,  the  effect  of  which 
was  to  declare  the  deed  of  trust,  as  well  as 
the  mortgage,  v<A6.  Tbe  appeal  Is  from  this 
judgment,  and  prosecuted  by  Morrison  and 
the  McColgans,  whose  chief  contention  is  that 
the  findings  do  not  support  the  amended  con- 
clusions of  law  and  judgment 

The  findings,  other  than  as  to  facts  berein- 
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before  stated,  wblch  are  material  to  the  con- 
troversy, are  as  follows:  "That  the  plalDtifT. 
Sibyl  M.  Lee,  became  18  years  of  age  on  the 
31st  day  of  December,  1914."  That  at  the 
time  when  plaintiff  executed  the  deed  of  trust 
on  August  6,  1913,  given  In  consideration  of 
the  loan  so  made,  she  did  not  inform  Daoiel 
A.  McColgan  that  she  was  under  IS  years  of 
age.  That  about  November  or  December, 
1913,  defendant  learned  that  plaintiff  was 
under  18  years  of  age  wben  she  executed  the 
deed  of  trust,  and  upon  his  threatening  to 
have  the  trust  executed  on  account  of  de- 
fault In  paying  said  note  she  represented  that 
she  would  be  IS  years  of  age  on  December 
81,  1913,  and  promised  If  be  would  for^ 
sale  of  the  property  on  account  of  such  de- 
fault and  advance  to  her  and  her  mother  an 
additional  $500  under  the  security  of  the 
trust  deed,  she  would,  after  December  31, 
191Z,  ratify  and  confirm  the  same.  That  such 
sum  was  advanced  prior  to  January  14,  1914, 
on  which  date  plaintiff  and  her  mother,  both 
knowing  the  same  to  be  false,  made  affidavit 
that  Sibyl  became  18  years  of  age  on  Decem- 
ber 31,  1913,  and  on  the  same  day  (January 
14th)  ratified  and  confirined  the  trust  deed  by 
executing  an  Instrument  fully  set  out  in  the 
findings  wherein  she  stated:  "I  also  ratify 
and  confirm  that  certain  deed  of  trust,  dated 
August  6,  1913,  made  and  executed  *  •  • 
by  myself  in  favor  of  Daniel  A.  McColgan." 
That  plaintiff  prior  to  commencement  of  the 
action  never  disaffirmed  her  said  acts  in  ex- 
ecuting said  deed  of  trust  That  but  for  the 
security  of  said  deed  of  trust  defendant  will 
be  unable  to  enforce  payment  of  the  loan  so 
made  to  plaintiff.  That  defendant  was  de- 
ceived by  said  affidavits  us  to  plaintiff's  age, 
who,  on  August  6,  1013,  had  the  physical  ap- 
pearance and  mentality  of  an  adult  woman. 

Section  33  of  the  Civil  Code  provides  that 
"a  minor  cannot  give  a  delegation  of  power, 
nor  under  the  age  of  eighteen,  make  a  con- 
tract relating  to  real  property,  or  any  interest 
therein and  section  35  of  the  Civil  Code 
provides  that  contracts,  other  than  those 
specified  In  sections  36  and  37  of  the  Civil 
Code,  of  which  this  Is  not  one,  so  made  by 
minors  under  IS  may  be  disaffirmed  by  the 
minor  himself  either  before  his  majority  or 
within  a  reasonable  time  afterwards,  but  as 
to  contracts  of  the  character  here  Involved 
made  by  minors  over  IS  years  of  age  the  con- 
sideration must,  as  a  condition  of  audi  dis- 
affirmance, be  restored  to  the  i>arty  from 
whom  it  was  received. 

[1  ]  Under  these  provisions  and  as  declared 
in  Hakes  Investment  Co.  v.  Lyons,  166  Cal. 
557, 137  Pac.  911,  the  deed  of  trust  so  execut- 
ed by  plaintiff  on  August  6.  1913,  was,  not- 
withstanding her  mature  appearance  as  found 
by  the  court,  absolutely  void,  and  no  legal 
duty  derived  upon  her,  as  a  condition  of  dis- 
affirming the  deed,  to  restore  to  defendants 
the  consideration  received  therefor  from  them. 
Lackman  v.  Wood.  25  CaL  147-153. 


(Cal 

[2]  This  being  true.  It  Is  equally  dear  that 
since  she  was  not  18  until  December  31, 1914, 
her  act  on  January  14,  1914,  In  executing  the 
Instrument  purporting  to  confirm  and  ratify 
such  deed  of  trust  was  likewise  ineffectual  for 
the  purpose  of  validating  the  deed. 

Appellants  Insist,  however,  that  the  find- 
ings ct  fact  as  to  them  show  that  she  Is  es- 
topped from  asserting  that  she  was  under  18 
years  of  age  at  the  times  In  question.  In 
support  of  this  contention  they  r^  upon  the 
fact  that,  following  the  findings  hereinbefore 
referred  to,  the  court  fotmd  as  follows: 

"That  by  reason  of  the  facts  herein  set  forth 
and  found,  the  said  Sibyl  M.  I«e  is  and  ou^lit 
to  be  estopped  and  prevented  from  asserting 
or  proving,  and  ought  not  to  be  permitted  and 
ought  not  to  be  and  will  not  be  permitted  to 
aasert  or  prove  that  she  was  on  the  14Ui  day 
of  January,  1914,  or  at  any  time  after  the 
3lBt  day  of  December,  1913,  or  that  she  is,  or 
at  the  commencement  of  this  action  was,  under - 
the  age  of  18  years." 

[3]  The  rule  is  that  findings  should  be 
construed  most  strongly  in  support  of  the 
judgment.  Cooley  v.  Brunswig  Drug  Co., 
30  Cal.  App.  58,  157  Pac.  13;  Ballou  v.  Sun- 
flower Gold  Mining  Co.,  165  Cal.  557,  132 
Pac.  1036.  The  finding  above  quoted,  and 
upon  which  appellants  rely,  is  not  one  of 
fact,  but  a  conclusion  of  law  which  the  trial 
court,  as  stated,  found  from  "the  facts  here- 
in set  forth  and  found."  Fritz  v.  Mills,  12 
Cal.  App.  113,  106  Pac.  725.  Even  an  ulti- 
mate finding  of  fact  which  is  drawn  as  a 
conclusion  from  the  probative  facts  previous- 
ly found  cannot  stand  If  the  specific  facts 
upon  which  it  Is  based  do  not  support  it. 
Matter  of  Forrester,  162  Cal.  493,  123  Pac 
L>S3;  McKay  v.  Gesford,  163  Cal.  243,  124 
Pac.  1016,  41  L  R.  A.  (N.  S.)  303,  Ann.  Cas. 
1913E,  1253. 

[4]  The  court  specifically  found  that  plain- 
tiff, at  the  time  when  she  executed  the  in- 
struments, was  under  18  years  of  age,  hence 
she  was  incapable  of  making  the  deed.  While 
It  Is  true,  as  stated  by  appellants,  that  this 
court  ill  Hakes  Investment  Co.  v.  Lyons,  su- 
pra, in  discussing  an  alleged  estoppel  in  a 
like  case,  said,  "There  must  be  some  act 
which  is  the  equivalent  of  the  execution  of 
a  new  contract,  or  something  which  operates 
as  an  estoppel,"  nevertheless,  such  acts  to  . 
operate  as  an  estoppel  must  be  performed 
after  the  minor  reaches  an  age  where  she 
has  capacity  to  act.  To  hold  otherwise  and 
say  that,  notwithstanding  the  express  statu- 
tory declarations,  a  minor  under  IS  years 
of  age  is,  because  of  her  mature  appearance 
and  false  representations  as  to  her  age,  es- 
topped from  disafiirnilng  a  conveyance  of 
real  estate  without  restoring  the  cousldera- 
tlon  received  therefor  would  nullify  and  de- 
stroy the  plain  provisions  of  sections  33  and 
35  of  the  Civil  Code. 

The  Judgment  and  order  are  affirmed. 

We  concur:  MELVIN,  J.;  WILBUB,  J. 
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(177  Cal.  661) 

TAINTER  V.  BRODEEICK  LAND  &  IN- 
VESTMENT CO.  et  al.   (S.  F.  7907.) 

(Supreme  Court  of  California.   March  4,  1918.) 

1.  Fraudui^ent    Convetances    «=»74(4)  — 
iRlOHTB  OF  Cheditorb. 

•Civ.  Code,  %  3442,  making  void  as  to  exist- 
ing creditors  a  conveyance  by  an  iTisolvent  with- 
out consideration,  does  not  apply  where  the 
creditor  attaching  a  transfer  was  not  an  existing 
creditor  at  the  time  of  the  conveyance,  and  there 
is  no  allegation  that  the  debtor  was  then  faisol- 
Tcnt  or  in  contemplation  of  insolvency. 

2.  rBA.UDUI.Er«TCONVZTAnCES^»261— PUEAD* 

ING — Sufficiency, 
In  suit  to  set  aside  an  alleged  fraudulent 
conveyance,  allegation  that  the  debtor  "is  in- 
solvent" relates  to  the  time  of  the  beginning  of 
the  action,  and  does  not  show  insolvency  kt  the 
time  of  the  conveyance. 

3.  Tbusts  <&=5;i71(2)  —  Eesultiko  Teusts  — 
Fraudulent  Conveyance. 

Id  suit  to  set  aside  alleged  frandalent  con- 
veyance, where  plaintiff  claimed  oa  the  theory 
that  a  resulting  trust  arose  in  favor  of  the 
debtor,  under  which  plaintiff  ^ould  claim,  but 
alleged  that  there  was  no  consideraUon  for  the 
conveyance,  such  allegation  sfaowed  that  there 
was  no  trust,  in  view  of  Civ.  Code,  %  847,  stat- 
ing that  trusts  in  real  property  are  those  only 
spedfiod  in  the  title,  and  section  providing 
for  resulting  trusts  where  title  to  land  is  taken 
in  the  name  of  another  than  him  who  paid  the 
consideration,  since  the  absence  of  consideration 
prevented  application  of  the  statute. 

4.  Tbusts  ^=>371(2)— Opehation  op  Law- — 
Pleading — Sufficiency. 

Complaint  alleging  that  plaintiff  was  a 
jadgment  creditor  of  the  debtor,  who  caused  a 
corporation  to  be  formed  to  take  title  to  land 
of  which  he  would  continue  in  possession,  only 
the  legal  title  being  transferred  and  that  such 
transaction  was  to  hinder  his  creditors,  but  fail- 
ing to  allege  that  he  was  then  insolvent,  did 
not  show  a  trost  under  which  the  judgment 
creditor  could  claim  which  arose  by  operation 
of  law  under  Civ.  Code,  %%  852.  2217,  221^3,  2224, 
as  to  trusts  by  operation  of  law,  or  voluntary 
trusts,  and  as  to  involuntary  truata  arising  from 
fraud  or  mistake. 

5.  TeUSTS    €=>13  —  AOREEMENI^-CONVBTAWCl! 

Without  Consxdebation. 
A  conveyance  without  consideration  creates 
no  trust  in  favor  of  the  grantor. 

Department  1.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
Geo.  E.  Crothers,  Judge. 

Butt  by  Frank  U  Tainter  against  tlieBrod- 
erick  Land  &  Investment  Company  and  oth- 
ers. From  a  Judgment  sustaining  demurrer 
to  the  complaint,  plaintiff  appeals.  Affirmed. 

Arthur  Crane,  of  San  Francisco,  for  ap- 
pellant.  James  H.  Boyer,  of  San  Francisco. 

for  respondents. 

SHAW,  J.  The  demurrer  to  the  complaint 
was  properly  sustained.  The  object  of  the  ac- 
tion was  to  subject  to  the  payment  of  the 
plaintiff's  judgment  certain  real  estate  stand- 
ing in  the  name  of  the  defendant  corporation. 

The  complaint  alleges  that  on  June  10,  1908, 
Dudley  was  the  owner  of  the  property ;  that 
Dudley,  Upham,  and  Meigs  agreed  to  organize 
a  corporation  for  the  purpose  of  saving  said 
property  from  Dudley's  creditors,  and  provid- 


ing that  Dudley  should  remain  In  possession 
thereof,  and  that  the  title  should  be  transh 
ferred  to  the  proposed  corporation  without 
consideration,  and  for  the  purpose  of  defraud- 
ing Dudley's  creditors;  that  in  pursuance 
of  said  agreement  said  defendants  caused  the 
defendant  corporation  to  be  Incorporated, 
and  on  July  13,  1908,  caused  Dudley  to  con- 
vey said  pnH'erty  to  said  corporation  "with- 
out consideration,  and  for  the  purpose  of 
changing  the  1^1  title  only" ;  that  Dudley 
continued  in  possession  of  the  land  thereaft- 
er and  used  and  still  uses  it  as  his  own,  and 
that  said  corporation  holds  the  legal  title 
thereto  for  and  on  behalf  "of  Its  true  own- 
er, said  B.  C.  Dudley";  that  but  for  said 
"resulting  trust  in  his  favor,  and  said  owner- 
ship of  said  property,  said  defendant  E.  C. 
Dudley  Is  wholly  Insolvent."  It  further  al- 
leges the  recovery  of  a  Judgment  by  Tainter 
against  Dudley  on  October  8,  1914,  and  tiiat 
the  same  was  given  upon  a  demand  for  mon- 
ey advanced  and  after  the  conveyance  to  said 
defendant  corporation  by  Dudley,  and  that 
said  judgment  is  wholly  unpaid.  Execution 
had  been  Issued  thereon  and  returned  wholly 
nnsatisfied. 

[1,2]  Section  3442  of  the  QvU  Code  pro- 
vides that  a  transfer  of  property  without 
valuable  consideration  "by  a  party  while 
Insolvent  or  In  contemplation  of  Insolvency, 
shall  be  fraudulent,  and  void  as  to  existing 
creditors."  As  the  plaintiff  was  not  an  ex- 
isting creditor  of  Dudley  at  the  time  of  this 
transfer,  and  as  there  is  no  allegation  that  at 
the  time  of  said  transfer  Dudley  was  either 
Insolv«it  or  in  contemplation  of  insolvency, 
this  provision  has  no  application  to  this  case. 
Atkinson  t.  Western  D.  Syndicate,  170  Cal. 
506,  150  Pac.  360;  BuU  t.  Bray.  89  Oal.  280, 
26  Pac.  873,  13  L.  R.  A.  57&  The  allegation 
Is  that  he  "Is  insolvent"  This  relates  to  the 
time  of  the  beginning  of  the  action.  The  rec- 
ord does  not  show  the  date  of  the  beginning 
ot  the  action.  The.complaint  In  Question  is 
the  third  amended  ccnuplalnt  But  as  the 
judgment  recovered  by  plaintiff  was  given  In 
October,  1914,  which  must  nec^sarily  have 
been  piior  to  the  beginning  of  the  action, 
whUe  the  transfer  was  made  in  July,  1908. 
it  is  apparent  that  there  is  no  allegation 
that  Dudley  was  insolvent  or  in  contempla- 
tion of  insolvency  at  the  time  of  the  trans- 
fer. 

[3]  The  appellant  contends  that  the  allega- 
tions of  the  complaint  are  sufficient  to  show 
that  a  resulting  trust  in  the  property  ex- 
ists In  favor  of  Dudley,  and  therefore  that 
the  plaintiff  may  avail  himself  of  Dudley's 
Interest  In  the  property  and  subject  the 
same  to  his  judgment.  Tbe  facts  alleged 
do  not  show  the  existence  of  any  resulting 
trust,  fly  section  847  of  the  Civil  Code,'  it 
is  declared  that  trusts  In  real  property  "are 
those  only  which  are  specified  In  this  title." 
The  only  trust  mentioned  that  bears  any  re- 
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semblance  to  the  trust  claimed  In  this  case 
is  that  provided  in  section  803,  that  "when 
a  transfer  of  real  property  is  made  to  one 
person,  and  the  consideration  therefor  is 
paid  by  or  for  another,  a  trust  is  presumed 
to  result  In  favor  of  the  person  by  or  for 
whom  such  payment  Is  made."  Such  a  trust 
arises  only  when  there  is  a  consideration 
paid.  The  allegation  that  there  Is  no  consid- 
eration takes  the  case  out  of  the  provisions 
of  that  section.  - 

[4]  The  only  other  trust  which  could  ex- 
ist under  the  Code  is  that  declared  by  the 
third  subdivision  of  section  852,  that  is, 
trusts  created  by  operation  of  law.  There 
are  no  allegations  sufficient  to  constitute  a 
trust  created  by  operation  of  law.  Such  a 
trust  is  designated  as  "an  involuntary  trust." 
Olv.  Code,  S  2217.  An  involuntary  trust  aris- 
es when  one  wrongfully  detains  a  thing  from 
the  owner  (section  2223),  or  gains  a  thing  by 
fraud,  accident,  mistake,  undue  Influence,  the 
violation  of  a  trust,  or  other  wrongful  act 
(section  2224).  There  are  no  all^atlons  in 
the  complaint  to  show  that  the  corporation 
gained  the  property  hy  any  of  these  means. 

[S]  A  conveyance  without  consideration 
creates  no  trust  in  favor  of  the  grantor. 
Tillaui  V.  Tlllaux,  116  Cal.  668.  47  Pac.  691 ; 
1  Perry  on  Trusts,  S  162.  Hence  there  Is 
no  showing  of  any  trust  estate  In  Dudley 
which  could  be  reached  either  by  him  or  by 
the  plaintiff  as  his  creditor. 

The  judgment  is  affirmed. 

We  concur:  SLOSS,  J.;  EICHARDS. 
Judge  pro  tern. 


(177  Cal.  678) 

PEOPLE  V.  SCHOON.  (Cr.  2099.) 

(Supreme  Court  of  California.  March  6,  1918. 
Rehearing  Denied  April  4,  IftlS.) 

L.  Homicide  <S=s>253(l)  —  Mubdeb  —  Evi- 
dence—Sdftficienct.  " 
Evidence  held  to  sustain  conviction  of  mnr- 
der  in  the  first  degree. 

2.  JUBT      «=997(1,3)    —  QUALinCATIOH  — 

Bias. 

Where  a  juror  stated  that  h€  had  formed  no 

opinion  ftnd  had  no  Mas  against  an  ex-convict 
or  an  I.  W.  W.,  challenge  for  actual  bias  was 
properly  diBallowed.  althoagh  he  did  not  state 
a  belief  in  defendant's  innocence. 

3.  JrBT  «=3lS3  —  QuAUFiCATioN  —  Bias. 

Where  a  juror  on  his  examination  made 
conflicting  statements,  the  court  could  property 
determine  whether  he  was  biased,  and  it  was 
not,  as  matter  of  law,  error  to  disallow  the 
cliallenge  for  actual  bias. 

4.  Cbiuikal  Law  «=»444— Evidence— Maps 

—AcTHEKTI  CATION. 
In  prosecution  for  murder,  a  map  could 
properly  be  used  in  evidence  as  a  diagram  for 
the  purpose  of  UlustratioD  only  If  shown  to  be 
accurate. 

5.  Cbiminal  Law  ^=9404(4)  —  Deuonstba- 
TiVB  Evidence. 

In  pronecution  for  murder,  tliere  was  do 
error  in  admitting  In  evidence  a  pair  of  gloves 
found  in  deceased's  pocket. 


6.  CuuiNAL  Law  «sb448<2)  —  Evidbnce  — 
Conclusion. 

In  prosecution  for  murder,  a  witness  could 
say  that  at  the  time  the  shots  were  fired  he 
then  thought  he  saw  somebody  lying  on  the 
sidewalk  at  the  point  of  the  ulling;  such 
statement  not  being  his  conclnsion,  but  the 
result  of  his  persona}  observation. 

7.  Cbiminal-  Law  4=3407(1)— ADiaB8iON&— 

SiLE.NCB. 

In  prosecution  for  murder,  a  witness  could 
testify  that  when  accused  was  arrested  an 

officer  broke  accused's  pistol,  smelted  it,  and 
said  it  bad  recently  been  fired,  and  that  ac- 
cused made  no  denial;  such  evidence  tending 
to  show  tacit  admission. 

8.  Cbiminal  Law  «=»407(1)  —  Evidence  — 
Admissions. 

In  prosecution  for  murder,  a  witness  could 
say  that  another  said  to  bim,  in  accused's  pres' 
ence,'that,  "This  is  the  gun  we  took  from  him,** 
which  statement  accused  did  not  deny;  there 
being  no  conflict  as  to  the  identity  of  toe  pistoL 

9.  Cbiminal  Law  ^»412(3)  —  Evidence  — 
Statbubhts  or  Accused. 

Statements  of  accused,  after  he  was  ar- 
rested, denying  the  accusation,  and  denying  oth- 
er statements  of  those  who  arrested  him, 
tliougb,  taken  with  other  facts,  they  tended  to 
establiab  his  guilt,  were  admissible,  since  they 
were  not  confessions. 

10.  Cbiminal  Law  ^»1137(6)  —  Appeal  — 
Iktitbd  Ebbob— Adiossior  or  Evidence. 

Claim  of  error  in  admitting  evidence  that 
one  accused  of  murder  was  under  a  sentence 
of  deportation  as  an  undesirable  alien  cannot 
be  sustained^  where  such  evidence  was  ad- 
mitted by  stipulation  in  which  defendant's  at- 
torney concurred. 

11.  Cbiminal  Law  €=^1141(1)  —  Pbejudx- 
ciAL  Ebbob— Evidence— Pbesompti ON. 

Emphasis  during  trial  on  fact  that  one 
accused  of  murder  was  a  member  of  the  I.  W. 
W.  cannot  be  presumed  to  have  been  prejndldaL 

In  Bank.  Apimal  from  Superior  Court, 
San  Joaquin  County;  D.  M.  Young,  Judge. 

Joseph  Scboon  was  convicted  of  murder, 
and  from  the  judgment  and  an  order  denying 
motion  for  new  trial,  he.  appeals.  Affirmed. 

W.  H.  Brl^s  and  Fred  H.  Moore,  both  of 
Stockton,  and  S.  Luke  Howe  and  Boy  Hlh- 
bltt,  both  of  Sacramento,  for  appiellant.  U.  S. 
Wehb,  Atty.  Gen.,  for  the  People. 

ANGELLOTTI,  C,  J.  The  defendant  was 
informed  against  for  the  crime  of  murder, 
in  the  unlawful  killing  of  Jolm  L.  Brisco,  & 
police  ofQcer  of  the  dty  of  Stockton.  He  was 
convicted  of  murder  in  the  first  degree,  and 
proBecutea  this  appeal  from  the  Judgment 
and  from  an  order  denyinc  his  motion  for 
a  new  triaL 

[1]  It  is  daimed  that  the  evidence  given  on 
tb^  trial  Is  not  sufficient  to  sustain  the  ver- 
dict Defendant  and  a  cunpanion,  who  bad 
cmne  to  sto^ton  on  the  evening  of  Febnuur 
4,  1017,  and  spent  the  evening  and  night  up 
to  about  1  o'clock  visiting  several  saloons  and 
a  restaurant  beting,  were  arrested  about  1 
o'clock  a.  m..  February  tt,  1917,  at  the  corner 
of  Weber  and  El  Dorado  streets  by  deceased, 
and  taken  by  him  toward  the  police  station, 
which  fronted  on  Bridge  sdmt,  between  sn 
Dorado  street  on  the  west  and  Hunter  street 
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on  the  east,  distant  atwat  101  feet  from  EI 
Dorado  street    Deceased  turned  with  his 
two  prisoners  from  EI  Dorado  street  Into 
Bridge  street    Almost  Immedl&telr  there- 
after was  heard  a  shot  in  the  ridni^  of  the 
police  station,  and,  according  to  the  testi- 
mony of  many  witnesses,  shortly  thereafter 
three  shots  in  quick  succession.  There  were 
officers  in  the  police  station,  and  many  peo- 
ple in  the  Hotel  Stockton,  which  occupied  an 
adjoining  block,  who  were  roused  by  the 
shooting  and  who  were  able  to  give  material 
evidence.  There  was  testimony  to  the  effect 
that  Immedlatdy  after  the  first  shot  a  Tolce 
was  heard  to  cry,  "Oh,  my  God !"  and  then 
came  the  three  shots  in  quick  succession.  A 
little  alley  adjoined  the  police  stbtltm  on  the 
east,  running  from  Bridge  to  Channel  street 
On  the  sidewalk  of  Bridge  street,  at  the  east- 
erly corner  of  tills  alley,  the  deceased  was 
found  prostrate  and  Aying  from  a  bullet 
wound  through  hl&'  body.   Near  him  was  his 
revolver  with  three  empty  ccrtrldges  therein. 
The  defendant  and  his  compaDlon  had  disap- 
peared, and  the  companion  has  never  been . 
found  by  the  authorities.   The  testimony  quite 
clearly  indicated  that,  after  being  shot,  the  de- 
ceased bad  attempted  to  pursue  bis  assailant 
or  assailants,  flring  three  shots  from  his  re- 
volver, and  bad  succeeded  In  reaching  the  cor- 
ner where  he  fell.  The  deceased  wasatouce 
taken  to  the  emergency  hospital,  where  he 
almost  immediately  died.  His  body  was  then 
taken  to  the  morgue,  where,  on  removing  his 
clothing,  a  bullet  was  found  between  his 
skin  and  shirt  which  gave  every  evidence 
of  being  the  bullet  which  had  passed  through 
his  body.    Within  about  an  hour  from  the 
time  of  the  shooting  the  defendant  was  cap- 
tui-ed  by  the  officers  at  a  point  quite  a  dis- 
tance from  tbe  police  station,  where  appar- 
ently he  was  endeavoring  to  conceal  himself. 
There  was  testimony  that  be  was  perspiring 
and  breathing  heavily,  and  gave  every  indica- 
tion of  having  been  running.    A  SS-caliber  pis- 
tol was  found  In  one  of  his  pockets,  fully  load- 
ed, and  an  extra  cartridge  in  a  vest  pocket 
There  was  testimony  on  the  part  of  those 
who  examined  the  pistol  to  the  effect  that  It 
showed  it  had  befin  very  recently  discharged. 
There  was  testimony  to  the  effect  that  tbe 
bullet  found  In  the  clothing  of  deceased  was 
in  all  respects'  such  a  bullet  as  would  be  dis- 
charged from  defendant's  pistol.   There  was 
also  evidence  to  the  effect  that  the  coat  of 
deceased  show  that  at  the  time  of  the  shoot- 
ing of  deceased  the  muzzle  of  the  weapon 
was  so  close  to  his  body  that  it  left  the  car- 
bon from  the  powder  on  his  coat.  We  are  at  a 
loss  to  see  how,  in  the  face  of  this  proof.  It 
can  be  held  that  tbe  verdict  is  witliout  suffi- 
cient support  in  the  evidence. 

Certain  errors  in  tbe  proceedings  in  the 
trial  court  are  alleged. 

[2]  1.  It  Is  claimed  that  the  trial  court  err- 
ed In  disallowii^  the  challenge  for  actual 
bias  to  one  Franklin  C.  Turner,  who  bad  been 


called  and  examined  as  to  bis  qualifications  to 
serve  as  a  juror.  Tbe  reoKd  shows  that  Mr. 
Turner  did  not  serr^  as  a  juror  in  this  case. 
He  was  excused  on  peremptory  challenge  by 
the  defendant  Regardless  of  this,  how- 
ever, the  court  did  not  err  In  disallowing  the 
challenge  for  actual  bias.  His  examination 
showed  him  to  be  absolntely  qualified  in  all 
respects  to  serve  as  a  Juror.  He  had  formed 
or  expressed  no  opinion ;  had  no'  i>rejudlce 
whatever ;  it  would  not  make  any  difference 
that  the  man  was  an  ex-convlct  or  an  I.  W. 
W. ;  be  would  require  the  state  to  prove  the 
case,  beyond  a  reasonable  doubt  before  he 
would  convict ;  he  would  presume  him  inno- 
cott  until  the  evidence  established  his  guilt 
The  whole  contention  of  appellant  In  regard 
to  this  juror  is  based  on  the  fact  that  he  could 
not  say  that  as  matter  of  he  then  had 
no  doubt  of  his  innocence.  It  has  never  been 
held  that  absolute  belief  of  a  defendant's 
Innocence  is  an  essential  qualification  of  a 
juror.  All  that  he  meant  by  his  statement 
was  that  In  view  of  the  charge  there  mlfi^t 
be  something  against  the  defendant 

[3]  2.  It  is  claimed  that  the  court  erred  in 
disallowing  a  challenge  for  actual  bias  to 
Juror  F.  E.  Rassell.  Mr.  Russell  was  tbe 
twelfth  juror  sworn  to  try  the  cause,  and  tbe 
peremptory  challenges  of  the  defendant  had 
then  been  exhausted.  To  our  minds,  a  read- 
ing of  the  entire  testimony  of  the  juror  on 
his  voir  dire  shows  that  he  was  entirely  un- 
prejudiced, and  in  such  a  condition  of  mind 
that  he  could  and  would  try  tbe  case  fairly 
and  Impartially.  While  some  of  his  answers, 
taken  alone,  might  indicate  a  possible  preju- 
dice In  tbe  event  that  certain  facts  appeared 
In  evidence,  the  case  1&'  one  fully  covered  by 
what  was  said  in  People  v.  Ryan,  152  Cal. 
,364,  .371,  92  Pae.  853.  to  the  effect  that  where 
answers  of  the  juror  to  questions  of  counsel 
are  contradictory,  the  trial  court  must  decide 
which  of  the  answers  most  truly  shows  the 
juror's  mind,  and  Its  decision  Is  binding  on 
the  appellate  court.  We  see  no  reason  to 
doubt  the  correctness  of  the  action  of  the 
trial  court  in  this  matter. 

[4]  3.  The  map  used  in  evidence  as  a  dia- 
gram for  the  purpose  of  illustration  onl; 
was  shown  to  be  an  accurate  diagram  in  all 
material  respects.  We  see  no  error  In  tbe  ac- 
tion of  the  trial  court  in  regard  thereto. 

[5]  4.  Wl^  It  was  error  to  admit  In  evi- 
dence a  pair  of  gloves  found  in  a  pocket  of 
the  clothing  of  deceased  is  not  pointed  out 
and  we  can  see  no  ground  for  the  claim. 

[8]  5.  The  trial  court  did  not  err  In  refus- 
ing to  strike  out  a  portion  of  an  answer  giv- 
en by  Mr.  NeumlUer,  a  witness  who,  hearing 
the  shots,  went  to  his  window  In  the  Hotel 
Stockton,  from  which  he  could  see  the  po- 
lice station  and  Bridge  street  in  the  vicinity 
thereof.   He  £>ald: 

"I  saw  some  one  come  from  the  police  office 
and  rash  down  Bridge  street  towards  Hunter, 
and  I  thought  then  I  saw  somebody  lying  oa 
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the  sidewalk  tben  opposite  the  vestibule  of  the 
saiooD." 

The  witness  was  slmpl?  stating  the  result 
of  his  personal  observation.  In  substance,  he 
said  that  looking  at  the  place  Indicated  it  ap- 
peared to  him  that  somebody  was  lying  on 
the  sidewalk  there.  He  was  not  positive  as 
to  tMs,  but  it  then  seemed  to  Iiim  that  such 
was  the  case.  There  is  no  legal  objection  to 
such  testimony.  Whatever  objection  there 
may  be  to  the  same  goes  purely  to  its  weight, 
which  la  a  question  for  the  jury.  See,  as 
bearing  on  this  matter,  People  v.  Rolfe,  61 
Cal.  540;  People  t.  Soap.  127  CaL  410,  60 
Pac.  771;  1  Wigmore  on  Evidence,  i  658.  p. 
753. 

6.  No  reason  Is  stated  why  the  court  erred 
In  refusing  to  strilce  out  a  portion  of  the  tes- 
timony of  L.  J.  Hansen,  and  we  can  conceive 
of  none. 

7.  What  we  have  said  as  to  the  refusal  of 
the  court  to  strike  out  a  portion  of  the  tes- 
timony of  Mr.  Nenmiller  applies  equally  to 
the  action  of  the  court  in  regard  to  the  testi- 
mony of  Mr.  Tulan. 

[7]  8.  When  the  defendant  was  arrested 
and  his  pistol  taken  from  him,  some  of  the 
officers,  in  his  Immediate  present*  and  hear- 
ing, broke  it  and  smelled  It  and  said  It  had 
been  recently  flred.  The  defendant  remain- 
ed silent,  making  no  denial.  A  motion  to 
strike  out  testimony  of  Frank  Prahser  to 
this  effect  was  denied.  In  view  of  our  decl- 
dons  there  was  no  error  In  this.  Defend- 
ant's conduct  In  the  face  of  this  action  and 
this  statement  of  the  officers.  In  his  presence 
and  hearing,  there  being  no  reason  why  he 
would  not  feel  at  liberty  to  reply  and  deny, 
was  evidence  tending  to  show  a  tacit  admis- 
sloD  by  him  of  the  truth  of  the  statement  of 
the  officers,  the  weight  of  which  was  a  ques- 
tion of  fact  for  the  Jury.  See  People  v. 
Amaya,  134  CaX.  636.  66  Pac.  794. 
,  [8]  9.  The  same  thing  is  true  as  to  the  tes- 
timony of  Dr.  U.  B.  Johnson  that,  "Mr.  Fer- 
ryman said  'this  Is  the  gun  we  took  from 
Mm,  Doctor."*  It  may  properly  be  added 
that  there  was  no  conflict  of  evidence  as  to 
the  Identity  of  the  pistol,  that  matter  being 
proved  by  a  great  amount  of  testimony  which 
w&i  in  no  degree  questioned. 

[9]  10.  A  shorthand  reporter  was  allowed 
to  testify  to  statements  made  by  the  defend- 
ant to  the  district  attorney  and  other -officers 
shortly  after  his  arrest,  in  response  to  ques- 
.  tlons  asked  hy  the  district  attorney.  A  great 
part  of  this  came  in  without  objection  of  any 
kind  being  made.  A  part  was  introduced  by 
defendant's  attorney.  The  objection  urged 
here  is  that  the  statements  were  not  free  and 
voluntary,  but  were  obtained  through  the 
"old-fashI(med  third  degree  sweat  process." 
The  record  Indicates  that  there  was  no  im- 
proper inducement  of  any  kind,  and  that  the 
defendant  when  questioned  in  a  perfectly 
proper  and  ordinary  way,  without  the  slight- 
est pressure,  answered  freely.  There  was  ho 
acknowledgment  of  guilt  by  the  defendant  in 


these  statements.  He  steadily  insisted  that 
he  did  not  discharge  his  pistol  that  night; 
that  It  had  not  been  out  of  his  pocket  nntlT 
taken  therefrom  at  the  time  of  his  arrest; 
that  he  saw  do  one  shoot;  that  he  heard 
some  shots,  saw  his  companion  run,  and  ran 
himself,  etc.  There  was  nothing  in  the  na- 
ture of  a  confession.  As  said  in  People  t. 
MUler,  122  Cal.  87.  54  Pac.  624 : 

"The  term  'confessioDB*  is  restricted  to  ac- 
knowledgments of  guilt.  1  Greenleaf  on  Evi- 
dence. 170.  This  court  said  in  People  v.  Par- 
ton.  49  Cal  632.  'An  admission  of  a  fact,  not 
in  itself  involWog  crimlaal  intent,  is  not  to  be 
rejected  as  eviduQce  {without  tbe  preliminary 
proof)  merely  because  it  may,  when  connected 
with  other  facta,  tend  to  establish  guilt,'  " 

See.  also,  People  v.  Le  Roy,  65  Cal.  613. 
4  Pac.  649;  People' v.  Velarde.  69  Cat  461. 

[10]  11.  For  some  reason  defendant's  at- 
torney deemed  it  to  defendant's  advantage  to 
get  before  the  jury  the  fact  that  at  the  time 
of  the  shooting  defendant  was  under  sentence 
of  deportation  from  the  country  to  his  native 
country  (Holland)  as  an  undesirable  alien, 
having  been  paroled  from  the  state  prison  at 
San  Quentin  on  that  condition,  and  that 
while  being  transported  in  the  custody  of  fed- 
eral officers  with  that  end  in  view,  he  had 
escaped  from  such  officers  somewhere  "in  the 
Dftkotas."  about  two  months  before,  and  had 
ever  since  been  at  large.  JJe  had  produced  a 
witness  to  prove  certain  of  these  facts,  when, 
at  bis  own  suggestion,  these  matters  were 
stipulated.  The  same  things  were  subse- 
quently substantially  disclosed  by  the  testi- 
mony of  admissions  and  statements  made  by 
the  defendant.  It  Is  now  urged  that  the  ac- 
ceptance of  such  a  stipulation  was  prejudi- 
cial error  necessitating  a  reversaL  We  do 
not  see  how  any  claim  of  error  can  be  pred- 
icated on  this  action  of  the  court,  insisted  on, 
as  it  was,  by  the  defendant's  attorney.  It 
may  have  been  an  Ill-advised  thing  for  the 
defendant  to  himself  show  these  facts,  but 
as  to  that  we  are  not  at  all  satisfied.  Doubt- 
less the  district  attorney,  who,  by  reason  of 
defendant's  previous  admissions,  knew  the 
facts,  could  have  made  proof  thereof  as  evi- 
dence of  motive  for  the  killing — ^to  show  that 
the  circumstances  were  such  that  the  defend- 
ant deemed  it  necessary  to  resort  to  any 
means  In  order  to  escajw  from  the  custody 
of  the  officer.  Perhaps  the  attorney  for  the 
defendant,  knowing  this,  very  properly  con- 
cluded that  It  would  be  advisable  for  de- 
fendant to  frankly  admit  the  facts  himself, 
ratber  than  have  the  matters  proved  against 
him  by  the  state,  especially  as  he  might  fair- 
ly claim  that  such  facts  explained  his  flight 
from  the  scene  of  the  shooting  on  a  theory 
other  than  that  of  guilt  in  the  matter  of  the 
killing,  viz.  the  desire  to  escape  a  return  to 
the  state  prison  for  violation  of  his  parole, 
and  deportation,  which  would  be  almost  cer- 
tain to  follow  bis  arrest  and  any  investiga- 
tion into  his  antecedents.  Certainly  we  would 
not  be  warranted  In  reversing  the  Judgm^ 
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because  the  defendant,  through  his  counsel, 
saw  fit  to  adopt  this  policy  In  his  defense. 

[11]  On  the  oral  argument  much  stress 
was  laid  on  the  fact  that  it  was  disclosed  on 
the  trial  that  the  defendant  was  a  member 
of  the  "Industrial  Workers  of  the  World," 
or  the  "I.  W.  W.,"  as  It  is  commonly  known, 
having  joined  It  two  or  three  months  Ijefore 
his  arrest.  It  Is  claimed  that  this  must  have 
prejudiced  him  in  the  minds  of  the  jurors. 
Ad  examination  of  the  record  has  disclosed 
DO  action  or  ruling  of  the  trial  court  rela- 
tive to  this  matter  that  can  be  held  errone- 
ous. We  are  not  warranted  in  assuming  that 
the  Jurors  were  Influenced  by  this  fact  in  ar- 
riving at  a  verdict 

No  other  point  is  made  in  support  of  the 
appeal.  We  have  examined  the  whole  rec- 
ord and  find  therein  nothing  that  would  war- 
rant us  in  ordering  a  reversal. 

The  judgment  and  order  denying  a  new 
trial  are  affirmed. 

We  concur:  SLOSS.  J.;  MELVIN,  J.; 
SHAW,  J.;  VICTOR  B.  SHAW,  Judge  pro 

tem- 

(177  Cftl.  660} 

In  re  EWER'S  WILL.    (S.  F.  8557.) 
(Supreme  Court  of  California.   March  2,  1918.) 

1.  EXEOUTOBS    AND    ADHnTIBTBATORS  «=»S15 

(O— Decbee  of  Disteibution— Conclusive- 
mess. 

A  decree  of  final  distribution  "that  in  ac- 
cordance with  the  provisions  of  the  will"  resi- 
due shall  be  distributed  to  N.  "aa  trustee  for 
E.  B.  E."  is  not  contrary  to  a  will  providing 
that  on  death  of  E.  B.  E.  tho  trust  estate  should 
go  to  A.  E.,  and  the  two  must  be  construed 
together. 

2.  ExEcirroBB  and  Admihistratobs  ®=>315(6) 
—Decbee  of  Distbibdtion— Constbuction. 

The  rule  that  a  decree  of  distribution  pre- 
vails over  provisions  of  the  will  where  the  two 
conflict  is  one  of  necessity,  and  where  the  ne- 
cessity does  not  exist,  the  decree  should  be  con- 
strued so  as  to  he  consistent  with  the  will,  if 
possiMe. 

In  Bank.  Appeal  from  Superior  Court,  Al- 
ameda County;  Wm.  S.  Wells,  Judge. 

In  the  matter  of  the  trust  created  by  the 
last  will  of  Warren  B.  Ewer,  deceased.  The 
beneficiary,  Eliza  B.  E3wer,  having  died,  her 
^teclal  administrator,  Jesse  L.  Healy,  pe- 
tldoned  for  distribution,  and  Alfred  Ewer 
appeared  claiming  the  trust  property.  From 
an  order  In  favor  of  the  latter,  the  special 
administrator  appeals.  Affirmed. 

Watt,  Thornton  ft  Watt  and  Watt,  Miller, 
Thornton  ft  Watt,  all  of  San  Francisco,  for 
ai^llant.  Carter  P.  Pomeroy,  of  San  Fran- 
cisco, for  respondent. 

SHAW,  J.  fThe  decree  of  Anal  dlstrlbu- 
tloD  of  the  etftate  of  Warren  B.  Ewer,  de- 
ceased, recited: 

"That  in  accordance  with  the  provisions  of 
the  last  will  and  testament  of  said  deceased  the 
said  residue  now  remaining  in  the  hands  of  said 
executor  should  be  distributed  as  foHows:  To 


Ora  S.  Ewer,  widow,  $5,(X)0.  To  Eliza  B. 
Ewer,  surviving  daughter,  $500.  •  •  •  To 
Chaa.  E.  Maylor,  as  trustee  for  Eliza  B.  Ewer, 
?25,000." 

The  decree  then  provided: 

"That  the  residue  of  said  estate  hereinabove 

particularly  described  and  mentioned  be,  and 
the  same  is  hereby,  distributed  as  follows;  To 
Ora  S.  Ewer,  widow  $5,000.  To  Eliza  B.  Ewer, 
surviving  daughter,  $600.  To  Ghas.  E.  Naylor, 
as  trustee  for  Eliza  B,  Ewer,  %25j00O." 

The  win  of  Warren  B.  Ewer  bequeathed 
$25,000  to  Cbas.  E.  Naylor  on  certain  tmsts 
therein  described,  and  provided  that  upon 
the  death  of  Naylor  the  Mercantile  Tnut 
Company  should  succeed  him  as  such  tmsteek 
Naylor  afterwards  died  and  the  trust  com- 
pany was  substituted  as  bis  successor.  Eliza 
B.  Ewer,  the  beneficiary  named  in  the  decree, 
died  on  January  4,  1917.  The  appellant 
Jesse  L.  Healy,  was  thereupon  appointed 
special  administrator  of  her  estate.  After 
her  death  the  trust  comi)any  filed  Its  final 
account,  and  asked  that  the  trust  be  closed, 
and  that  the  corpus  of  the  estate  be  ordered 
distributed  to  the  party  entitled  thereto.  Up- 
on the  hearing  of  this  account  and  petition 
Healy,  as  administrator  of  Eliza  B.  Ewer's 
estate,  appeared  and  asked  distribution  of 
tbe  balance  remaining  in  the  hands  of  the 
trustee,  on  the  ground  that  the  decree  of  dis- 
tribution vested  the  title  thereto  absolutely 
in  Eliza  B.  Ewer,  and  that  upon  her  death 
it  descended  to  her  heirs  and  became  a  part 
of  her  estate.  Alfred  Ewer  also  appeared 
and  claimed  that  by  the  terms  of  the  trust 
he  was  entitled  to  distribution  of  the  said 
residue  remaining  in  the  hands  of  the  trus- 
tee. The  court  held  in  favor  of  Alfred  Ewer, 
and  ordered  that  the  residue  be  paid  over  to 
him  by  the  trustee.  From  this  order  Healy 
appeals. 

It  is  the  contention  of  the  appellant  that 
the  direction  in  the  decree  of  distribution  of 
the  estate  of  Ewer  to  distribute  $25,000  to 
Chas.  E.  Naylor  "as  trustee  for  Eliza  B. 
Ewer"  is  unconditional  and  positive,  and  that 
no  other  person  is  thereby  ^ven  any  Interest 
in  the  property ;  that  the  beneficial  interest 
and  equitable  title  vested  in  Eliza  B.  Ewer 
accordinglj',  in  consequence  whereof  at  her 
death  It  descended  to  her  heirs.  The  re- 
spondent clairoa  that  by  virtue  of  the  refer- 
ence in  the  decree  to  the  last  will  of  Warren 
B.  Ewer  the  court  may  look  to  said  will  to 
determine  the  nature  of  the  trust  upon  whl^Ji 
Naylor  was  to  hold  the  money  distributed 
to  him. 

[1]  We  are  of  the  opinion  that  the  conten- 
tion of  the  respondent  is  correct  The  rule 
Is  well  established  that  where  the  decree  of 
distribution  is  contrary  to  the  provisions  in 
tbe  will,  the  decree  controls  and  prevails 
over  the  terms  of  the  will  with  respect  to 
the  distribution  of  the  property ;  In  other 
words,  that  the  will  cannot  be  used  to  im- 
peach tbe  decree  of  distribution.  Goad  t. 
Montgomery,  119  Cal.  557,  51  Pac.  681,  63 
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Am.  St.  Rep.  145;  McClond  T.  Hewlett,  135 
Cal.  368,  67  Pac.  333.  But  while  the  will 
catiDot  be  used  to  Impeach  the  decree,  It  can 
le  used  to  explain  It  where  the  decree  taken 
alone  is  nncertain,  vague,  or  ambitnious.  In 
McCloud  V.  Hewlett,  supra,  the  court  said: 
"It  ia  true  that  the  judgment  is  a  final  deter- 
Diinntion  of  Oie  rights  of  the  parties  to  the  pro- 
ceeding, and  that  the  will  cannot  be  used  to  im- 
peach the  judgment,  although  it  may  be  referred 
to  in  aid  of  the  judgment  where  necessary." 

A  slmflu  ruling  was  made  In  Horton  t. 
Winblgler,  165  Pao.  428.  The  direcUon  to 
pay  the  $25,000  to  Cbaa.  B.  Naylor.  as  trustee 
for  Eliza  B.  Ewer,  gives  no  information  as 
to  the  nature  ot  the  trust  upon  which  the 
money  was  to  be  held.  The  decree  further 
provided  that  Naylor  should  be  required  to 
give  a  bond  as  trustee  before  dlsuibution 
was  made  to  him,  and  it  also  named  Alfred 
Ewer  as  the  "residuary  legatee."  The  find- 
ing that  the  residue  remaining  In  the  hands 
of  the  executor  should  be  distributed  "in  ac- 
cordance with  the  provisions  of  the  last  will 
and  testament  of  said  deceased,"  together 
with  the  other  references  in  the  decree.  sufD- 
ciently  incorporated  the  provisions  of  the  will 
Into  the  decree  for  the  purposes  of  reference 
to  aid  the  decree  and  ascertain  the  nature 
of  the  trust.  The  will  was  a  part  of  the  rec- 
ord of  the  proceedings  In  the  estate,  and  It 
may  therefore  be  considered  for  the  purpose 
stated.  Taming  to  the  will,  we  find  that  It 
bequeathed  to  Naylor  as  trustee  «2S,000,  "to 
be  held  by  him  and  finally  disposed  of  by  him 
or  his  successor  as  hereinafter  specUled." 
The  money  was  to  he  Invested  by  the  trustee 
BO  as  to  produce  an  income.  Such  Income 
was  to  be  paid  to  Eliza  B.  Ewer,  daughter 
of  the  decedent,  and  at  her  death — 
**tho  unexpended  portion  of  the  principal  sum 
thereof  shall  be  delivered  by  my  said  trustee  to 
my  residuary  legatee  hereinafter  named,  or  to 
his  surviving  child  or  children  should  he  not 
survive  my  said  daughter,  my  intention  being 
that' when  my  said  daughter  is  deceased  the  said 
principal  sum  of  twenty-five  thousand  dollars 
or  the  remainder  thereof  shall  go  to  and  will 
have  been  delivered  by  said  trustee  or  his  suc- 
cessor to  said  residuary  legatee  or  to  bia 
surtlvlng  children." 

The  will  also  declared: 

"I  give,  bequeath  and  devise  unto  my  nephew, 
Alfri^  Ewer  *  *  *  all  the  rest,  residue  and 
remainder  of  my  property  and  estate  of  what- 
ever Kind  and  description,  and  wherever  situat- 
ed, including  therein  the  unused  or  unexpend- 
ed balance  of  the  aforesaid  sum  of  $25,000.00 
comprising  the  trust  fund  herein  created." 

Interpreting  the  decree  In  connection  with 
the  win,  therefore,  the  nature  of  the  trust  Is 
made  entirely  clear.  The  trustee  named,  or 
bis  successor  in  case  of  his  death,  was  to  use 
the  Income  for  the  benefit  of  the  daughter 
Eliza  B.  Ewer  during  her  lifetime,  and  was 
then  to  deliver  the  nnexpended  balance  to 
the  residuary  legatee,  Alfred  Ewer.  Taking 
the  two  documents  together,  there  is  no  am- 
biguity or  doubt  in  regard  to  the  final  dis- 
tribution of  the  tmst  estate. 


[2]  The  rule  that  the  decree  of  distribu- 
tion prevails  over  the  provisions  of  the  will 
where  the  two  are  in  conflict  is  one  of  ne- 
cessity. It  should  not  be  applied  in  cases 
where  the  necessity  does  not  exist,  and  if 
reasonably  possible  the  decree  should  be 
construed  so  as  to  be  consistent  with  the  will, 
and  so.  as  to  Incorporate  the  will  into  it  as 
a  part  of  Its  directions,  rather  than  to  give 
it  a  meaning  which  conflicts  with  the  provi- 
sions of  the  will.  There  was  no  controversy 
as  to  the  meaning  of  the  will,  and  we  can- 
not ascribe  to  the  court  any  purpose  or  in- 
tent to  dispose  of  the  estate  contrary  to  its 
terms.  While  a  single  phrase  of  the  decree, 
apart  from  the  context,  though  indefinite  in 
itself,  could  tio&slbly  be  construed  as  a  dis- 
trlbutl<m  of  the  fund  absolutely  to  Eliza  B. 
Ewel*,  yet  the  decree  as  a  whole  shows  that 
the  intention  of  the  court  making  it  was  to 
give  the  fund  over  to  the  trustee  to  hold  and 
dispose  of  it  upon  the  trust  stated  in  the 
will,  and  in  accordance  therewith.  It  should, 
therefore,  be  given  that  effect  We  think  the 
court  below  properly  directed  that  the  mon- 
ey be  paid  to  the  residuary  legate^  the  re- 
spondent herein. 

The  order  Is  affirmed. 

We  concur:  ANGELLOTTI,  O.  J.;  WIL- 
BUR, J.;  VICTOR  E  SHAW,  Judge  pro 
tem.;  SLOSS,  J.;  RICHARDS,  Judge  pro 
tem.;  HELVIN,  J. 

an  Cal.  06) 

COOPER  V.  INDUSTRTAT.  ACC.  COMinS- 
SION  OF  CALIFORNIA  et  aL 
(U  A.  6342.) 
(Supreme  Court  of  California.  March  6,  101&) 

Masteb  and  Servant  ^s-SGl— Wobkmek's 
Compensation  Act— Relationship— Paht- 
NEB— "Partnership*  '— ' '  Emplot£." 
Where  a  mining  partnership,  sending  one  of 
its  members  to  ezamue  a  mine  which  the  firm 
owned,  agreed  to  pay  him  expenses  and  $.5  a 
day  for  his  time  on  the  trip,  and  he  wa^  killed 
at  the  mine  by  operation  of  machinery  owned 
and  operated  by  the  firm,  his  widow  was  not  en- 
titled to  compensation,  he  not  being  an  employ^ 
of  the  firm  under  the  Workmen's  Compeusation 
Act  (St.  1013,  p.  284)  $  14;  the  definition  of  the 
term  "partnership"  as  "an  association  of  two  or 
more  persons  for  the  purpose  of  carrying  on 
business  together  and  dividing  its  profits  be- 
tween them''  implying  that  each  of  its  members 
shall  render  such  services  to  the  firm  as  he  is 
able,  and  without  compensation,  in  the  absence 
of  special  agreement  to  the  contrary. 

[Kd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Sec<Hid  Series,  Partner- 
ship; Employ^.] 

In  Bank.  Certiorari  by  Eva  L.  Gqc^r  to 
review  the  action  of  the  Industrial  Accident 
Commission  in  proceedings  under  the  Work- 
men's Compensation  Act  to  recover  compen- 
sation for  death  of  W.  U  Cooper,  In  which 
rell^  wss  denied.  Application  dismissed, 
and  order  of  the  commission  afflrmed. 

Willis  I.  Morrison,  of  Los  Angeles,  for 
petitioner.  Schweitzer  &  Button,  of  Los  An- 
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geles,  and  Redman  &  Alexander,  of  San  Fran- 
cisco (Christopher  M.  Bradley,  of  San  Fran- 
asco.  of  counsel),  for  respondents. 

RICHARDS,  Judge  pro  tem.  This  Is  a  pe- 
tition for  a  writ  of  certiorari  by  which  we 
are  asked  to  review  the  action  of  the  lodus- 
trlal  Aeddent  Commission  In  Its  order  deny- 
ing relief  to  the  petitioner  herein,  who  was 
the  applicant  before  it  The  facts  of  the  case 
are  undisputed  and  present  but  one  question 
for  our  determination.  The  applicant,  Eva 
L.  Cooper,  is  the  widow  of  one  W.  L.  Cooper, 
deceased.  Said  W.  L.  Cooper  was  at  one  time 
the  owner  of  certain  mining  claims  located 
in  the  coimty  of  Inyo.  In  the  month  of  Oc- 
tober, 1916,  he  took  part  In  the  organization 
of  a  mining  partnership  formed  for  the  pur- 
pose of  taking  orer  his  said  mining  claims, 
of  which  partnership  he  then  became,  and 
up  to  his  death  continued  to  be,  one  of  the 
members.  Within  a  month  or  so  after  the 
formation  of  this  partnership  Its  superin- 
tendent made  certain  reports  as  to  conditions 
at  the  mine,  which  led  the  members  of  the 
firm  to  request  Mr.  Cooper,  who  was  a  prac- 
tical mining  engineer,  to  go  to  the  mine  and 
reeample  it  and  verify  certain  of  his  former 
reports,  upon  the  strength  of  which  the  prop- 
erty had  been  taken  over  by  the  partnership. 
It  was  agreed  that  his  expenses  on  the  trip 
should  be  paid  by  the  Arm,  and  also  that  he 
should  be  allowed  $5  per  day  for  his  time, 
the  latter  amoxmt  to  be  paid  out  of  the  pro- 
ceeds of  certain  shipments  of  ore  which  the 
firm  wag  about  to  make.  Cooper  went  to 
the  mine  pursuant  to  this  arrangement,  and 
while  there  was  Injured  through  the  opera- 
tion of  a  bucket  tram  owned  and  operated 
by  the  firm  of  which  he  was  a  member,  from 
which  Injuries  he  died.  His  widow  thereupon 
applied  to  the  Industrial  Accident  Oomrals- 
sion  for  relief  against  the  partnership,  and 
its  Insurer,  the  Ocean  Accident  &  Guarantee 
Corporation.  Upon  the  hearing  the  commis- 
sion denied  relief  to  the  applicant  upon  the 
sole  ground : 

"That  at  the  time  of  lua  injury  and  death  6aid 
W.  L.  Cooper  was  a  member  of  said  copartner- 
sbip,  and  therefore  was  not  an  employ^  of  such 
copartoership  within  the  meaning  of  section  14 
of  the  Workmen's  Compensation,  In8urance>  and 
Safety  Act,  and  this  commission  is  without  ju- 
risdiction over  the  parties  hereto." 

This  presents  as  the  sole  matter  for  re- 
view the  following  question : 

"Does  a  member  of  a  partnership  performing 
■ervices  for  it  under  an  agreement  sacb  as  that 
here  presented  come  within  the  terms  of  tbo 
Workmen's  GompeDsation  Act  so  as  to  entitle 
his  widow  to  comprasation  from  the  firm  ot 
which  he  is  a  member,  and  from  its  insuret, 
against  injuries  to  its  employes?  In  other 
words,  was  the  deceased  an  employ^  of  the 
firm  of  which  he  was  a  member,  within  the  in- 
tent and  meaning  ci  the  Workmen's  Compen- 
sation Actr* 

We  are  constrained  to  hold  that  the  Indus-, 
-trial  Accident  Commission  was  correct  In  Its 
conclusion  ui>on  this  subject.  Ordinarily  the 
relation  between  a  partnership  and  Its  mem- 


bers performing  services  for  It  Is  not  thejrela- 
tlon  of  employer  and  employes.  The  defini- 
tion of  the  term  "partnership"  as  "an  asso- 
ciation of  two  or  more  persons  for  the  pur- 
pose of  carrying  on  business  together  and 
dividing  Its  profits  between  them"  implies 
that  each  of  its  members  shall  render  such 
services  to  the  firm  as  he  Is  able,  and  without 
compensation,  In  the  absence  of  special  agree- 
ments to  the  contrary.  In'  the  rendition  of 
such  services  the  partner  Is  acting  In  no 
sense  in  the  capacity  of  a  servant  or  employ^ 
subject  to  the  direction,  or  It  may  be  dis- 
charge, of  his  firm  acting  as  his  master  or 
employer.  This  court  has  held  that  In  the 
absence  of  a  special  agreement  to  the  contra- 
ry, one  partner  may  not  recover  against  his 
firm  or  fellow  partners  for  the  value  of  any 
services  he  may  have  rendered  to  the  part- 
nership (XeviUs  V.  Moore  Mining  Co.,  135 
Cal.  561,  67  Pac.  1054),  and  has  further  decid- 
ed that  even  In  the  case  of  a  contract  for 
particular  services  at  an  agreed  salary,  an 
action  at  law  was  not  maintainable  by  a  part- 
ner thereon  until  there  had  been  an  account- 
ing and  settlement  of  the  partner^lp  af- 
fairs (Dukes  V.  Xello^,  127  Cal.  663,  60 
Pac.  44 ;  Ross  v.  Cornell,  45  Cal.  133). 

The  Workmen's  Compensation  Act  clearly 
does  not  contemplate  such  a  mixed  relation 
as  ttmt  existing  between  partners,  wherein 
each  member  of  the  partnership  Is  at  the 
same  time  principal  and  agent,  master  and 
servant,  employer  and  employ^ ;  and  wherein 
each,  in  any  services  he  may  render,  whether 
under  his  general  duty  as  a  partner,  or  under 
a  special  agreement  for  some  particular  serv- 
ice, Is  working  for  himself  as  much  as  for 
his  associates  In  carrying  on  the  business 
of  the  firm.  The  obvious  intent  of  the  act 
was  to  substitute  Its  procedure  for  the  for- 
mer method  of  settling  disputes  arising  be- 
tween those  occupying  the  strict  relation- 
ship of  master  and  servant,  or  employer  and 
employ^,  by  means  of  actions  for  damages, 
with  their  pleas  of  negligent  acts  or  omis- 
sions in  the  way  of  providing  suitable  places 
to  work,  or  proper  appliances  and  the  like, 
and  with  their  defenses  of  assumed  risks,  or 
of  the  negligence  of  fellow  servants,  or  of 
contributory  negligence,  and  with  the  uncer- 
tainties or  inequities  Incident  to  Jury  trials, 
all  elements  of  damage,  defense,  or  conse- 
quence, which  obviously  could  not  arise  o'ht 
of  the  partnership  relation. 

The  instant  case  Illustrates  this  aptly.  The 
decedent  was  fatally  injured  through  the 
givlnp;  way  of  the  standards  of  a  bucket 
tram  being  operated  at  the  time,  by  reason 
either  of  its  improper  construction  or  negli- 
gent operation.  Had  the  decedent  survived 
to  sue  for  his  injury,  he  could  not  recover 
against  his  firm  or  his  associates  uiMn  the 
plea  that  the  appliance  was  defectively  con- 
structed, for  the  reason  that  as  a  member 
of  the  firm  he  was  as  fully  responsible  for 
such  defects  as  were  his  fellow  members 
thereof;  nor  could  he  recover  for  the  n^ll- 
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gent  operation  of  the  appliance  by  the  em- 
ployes in  charge  of  it,  for  they  were  his  own 
employes  as  much  as  they  were  the  employes 
of  his  fellow  partners;  nor,  as  to  such  em- 
ployes, could  he  be  said  to  be  a  fellow  em- 
ploy6,  without  Involving  the  legal  aspects 
of  the  case  in  hopeless  contradictions.  In  a 
word,  the  law  relative  to  compensation  as  be- 
tween master  and  servant,  or  employer  and 
employe,  for  Injuries  suffered  by  the  latter, 
contemplates  two  persons  standing  in  this  op- 
posed relation,  and  not  the  anomaly  of  one 
person  occupying  the  dual  relation  of  master 
and  servant,  employer  and  employ^,  plaintiff 
and  defendant,  or  person  entitled  to  a  jndjr; 
ment  or  award  in  his  favor  and  person  bound 
to  pay  a  part  thereof  out  of  his  own  propor- 
tionate share  of  the  partnership  property 
and  the  balance,  amounting  possibly  to  the 
whole  thereof,  out  of  his  own  individual  es- 
tate. Evidently  the  Workmen's  Compensa- 
tion Act  did  not  contemplate  these  anomalies 
in  its  ample  and  detniled  provisions  for  com- 
pensation to  injured  workmen  and  to  those 
dependent  upon  them.  We  are  cited  to  nu- 
merous cases  by  the  appellant  hearing  upon 
the  question  of  the  power  of  a  partner  to 
make  a  contract  of  employment  with  his 
firm,  but  to  no  cases  which  hold  that  such  a 
person  when  injured  In  the  course  of  such 
service  would  be  entitled  to  compensation  un- 
der any  of  the  various  Workmen's  Compen- 
sation Acts  which  have  come  into  existence 
in  this  country  and  in  England  of  recent 
years.  On  the  other  hand,  our  attention  is 
directed  by  the  respondent  to  the  fact  that 
the  Workmen's  Compensation  Act  of  this 
state  is  derived  from  the  English  act  of 
Parliament  upon  the  same  subject,  and  that 
said  act  has  been  there  construed  as  Inap- 
pllcahle  to  a  partner  seeking  compensation 
for  injuries  from  the  firm  of  which  he  is  a 
member.  In  the  case  of  Ellis  v.  Ellis  Com- 
pany, 7  W.  C.  C.  97.  which  was  practically 
identical  as  to  ita  facts  with  the  case  at  bar, 
it  was  said : 

"The  question  is  whether  the  deceased  can 
be  considered  as  a  'workman'  within  the  act, 
and  the  members  of  the  partnership  as  hia  em- 
ployers. The  act  is  not  applicable  to  such  a 
case  as  the  present,  where  the  person  injured 
is  in  the  position  of  both  employer  and  em- 
ployed. An  arrangement  between  partners  such 
as  we  have  here  in  which  one  partner  agrees  to 
do  work  for  the  partnership  in  respect  of  which 
he  is  to  be  paid  what  are  called  'wages.*  docs 
not  really  create  the  relation  of  employers  and 
employed.  Such  an  arrangement  is.  in  reality, 
nothing  more  than  a  mode  of  adjusting  the  ac- 
counts between  the  partners.  It  does  not  niter 
the  fundamental  position  of  each  partner,  which 
is  that  of  a  eoadventurer  with  each  member  of 
the  partnership.  A  person  who  is  a  partner 
cannot  put  himself  into  the  position  of  not  be- 
ing a  partner,  or  into  the  position  of  being  a 
'workman'  being  employed  when  he  is  really  the 
person  giving  employment.  The  whole  act  de- 
pends upon  the  differeuoe  of  the  reladon  of  em- 
ployer and  employed.  Section  1  contemplates  a 
relation  between  two  parties,  between  an  em- 

Jloyer  and  the  person  whom  be  employs,  and 
do  not  think  that  one  person  can  be  both  em- 


ployer and  employed.  It  is  only  necessary  to 
analyze  the  position  of  the  deceased  to  sec  that 
he  cannot  be  a  "workman.'  He  was  not  a  per- 
son in  the  employment  of*  employers  such  as  is 
contemplated  by  the  act" 

We  are  In  accord  with  these  views  and 
adopt  them  as  applicable  to  our  local  statute 
and  to  the  Instant  case.  It  follows  that  the 
application  for  a  writ  should  be  dismissed 
and  the  order  of  the.  commission  affirmed. 

It  Is  BO  ordered.  ^ 

We  concur:  ANGBLLOTTI,  a  J.;  WIL- 
BUR, J.;  SHAW,  J.;  SLOSS,  J.;  MEI^ 
VIN,  J. 

(117  Cal.  888) 
In  re  ALLEN'S  ESTATE. 

ALLEN  T.  ELLIOTT. 

(S.  F.  8368.) 

(Supreme  Court  of  Califomia.  March  5,  191&) 

1.  Wills  €=>52(^— Mbntai,  CAPAorrr— Bub- 
den  OF  Proof. 

The  burden  is  on  contestant  to  prove  Um 
existence  of  alleged  delusions  of  testator. 

2.  WtiJLs  «»S5(3>— DsLnaioNB— SnntoinrcT 
OF  Evidence. 

To  prove  the  existence  of  alleged  delusions 
of  testator,  contestant  must  show,  not  only  that 
they  had  no  existence  in  fact,  but  also  that  there 
was  no  evidence,  however  slight  or  inconclnsive, 
of  any  fact  upon  which  the  belief  could  be 
founded. 

3.  Wills  «=953(9)— DELtrsioNa— Adhissibil- 

ixr  OP  Evidence. 
In  determining  the  issue  of  insane  delusions, 
the  jury  might  consider  testator's  nature  and 
temperament,  his  advanced  age,  the  circum- 
stances under  which  statements  by  htm  were 
made,  hia  habits  of  life,  and  the  general  con- 
duct of  contestant  and  her  sister  towards  him. 

4.  Wills  €=3^(3)— Delusions— Sdbticienct 
OF  Evidence. 

Evidence  hetd  Insufficient  to  show  testator 
was  the  victim  of  Insane  delnsi(His  when  he 
made  the  will. 

5.  Wills  ®=>53(5)— Delusions— Evidence. 

Where  the  belief  of  testator  that  contestant 
apd  her  sister,  testator's  daughters,  had  targe 
sums  of  money  loaned  out  snd  in  bank  was  the 
chief  delusion  alleged  to  have  contributed  to  the 
making  of  the  will,  evidence  of  contestant's 
wealth  was  competent  to  show  such  belief  was 
not  a  delusion,  but  founded  in  truth,  and  also 
SB  tending  to  show  testator  had,  in  fact,  as 
declared  by  him,  made  ample  provision  for  his 
daughters,  since  their  needs,  depending  upon 
what  they  possessed,  would  be  the  measure  of 
what  constituted  ample  provision. 

6.  TbIAL  {!)— PBESBNTAmOH    OF  OB- 
JECTIONS—EVIDENCE. 

Where  in  will  contest  answer  was  excluded 
to  question  as  to  what  witness  observed  in  tes- 
tator's appearance,  conversation,  and  acts,  witii 
reference  to  his  being  rationsl,  because  witness 
had  not  first  ststed,  as  provided  by  Code  Civ. 
Proe.  S  1870,  whether  he  believed  testator  to 
have  been  of  unsound  mind,  but  counsel  refused 
to  reframe  his  question  as  thus  suggested,  and 
failed  to  clearly  indicate  to  the  court  that  the 
evidence  sought  was  as  to  acts  and  conduct,  he 
could  not  Complain  of  the  exclusion  of  such  evi- 
dence, which,  it  not  being  made  to  appear  that 
it  was  sought  to  establish  the  existence  of  insane 
delusions,  could  not  be  deemed  prejudiciaL 
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7.  WnXB    «B»54(3)  —  ETIDBNGX  —  TiSTATOB'S 

Declabatioks. 

Evidence  of  testator's  declarations,  made 
prior  to  the  execution  of  the  will,  that  he  in- 
tended to  leave  his  property  to  the  beneficiaries 
under  the  will  was  admissible. 

8.  Wills  <S=»54(2)— Contest— Evidence. 

In  a  will  contest,  evidence  that  testator  was 
opposed  to  the  marriage  of  one  of  his  daughters, 
which  occurred  after  the  execution  of  the  will, 
was  admissible;  testator  bavins  left  his  prop- 
erty to  oephews  instead  of  his  next  of  kin,  cop- 
atsting  of  such  daughter,  and  her  sister,  con- 
testant of  the  will. 

ft  Witnesses  «=>268(8)  —  Cross-examina- 
tion— Inconsistent  Statements. 
In  will  contest,  where  contestant,  testa- 
tor's daughter,  testified  he  bad  been  insane  since 
1807,  it  was  proper  cross-examination  to  show 
that,  in  action  by  deceased  in  his  lifetime  to  set 
aside  his  deed  to  contestant  and  her  siBter,  con- 
testant bad  filed  a  verified  answer,  alleging  that 
at  the  time  of  the  execation  ot  the  deed,  id  1900, 
he  was  sane  and  sound  mentally. 

10.  Witnesses   ®=>379(7) —  Cross-examina- 
tion—In  consistent  Statements. 

Where  coDteatant'a  sister  testified  that  tes- 
tator, her  father,  had  always  been  insane,  wit- 
ness answer  in  suit  by  deceased  in  his  lifetime 
to  set  aside  deed  to  these  daughters,  wherein 
she  adopted  the  answer  of  her  sister,  and  con- 
firmed the  same  "as  fully  as  if  she  had  original- 
ly^ joined  therein,"  was  admissible,  since  it 
could  not  be  assumed  that  witness,  in  so  adopt- 
ing the  answer  of  her  sister,  was  unfamiliar 
with  its  contents. 

11.  Wills  €=>M(1)— Contest— Admissibili- 
TT  OF  Evidence. 

In  a  will  contest,  involving  the  issue  of  tes- 
tamentary capacity,  the  court  properly  permit- 
ted^both  parties  great  latitude  in  evidence  as  to 
the  conduct,  acts,  and  declarations  of  testator, . 
both  before  and  after  executing  the  will. 

12.  Appeal  and  Ebbor  «=3028(2)-^PBBauMP- 
TXONS— Instructions. 

Chi  appeal  it  Is  assumed,  in  absence  of  con- 
trary showing,  that  the  juiy  were  properly  in- 
structed as  to  the  application  of  facts  proved. 

13.  Trial  €==>G2(2)— Rehpttal  Evidence. 
Where  some  witnesses  for  proponent,  in  tes- 
tifying to  testator's  sanity,  referred  to  specific 
acts  ia  connection  with  the  erection  of  a  build- 
ins  by  him  subsequent  to  the  making  of  the  will, 
evidence  offered  by  contestant,  consisting  of  tes- 
timony of  the  architect  for  the  building,  as  to 
the  extent  testator  looked  after  its  construction, 
was  properly  excluded  as  not  being  in  rebuttal 
of  any  facts  testified  to  by  proponent's  wit- 
nesses. 

14.  Wills  <3=»52(^  —  Contest — Bdbdbn  of 
Proof. 

It  devolved  upon  contestant  to  prove,  not 
only  such  delusions,  but  that  the  will  was  made 
as  the  result  thereof. 

Department  2.  Appeal  from  Superior 
Court,  Alameda  Oounty;    Wm.  S.  Wells, 

Judge. 

Application  by  Jc^n  Elliott  to  probate 
will  of  Andrevp  Allen,  to  which  Jane  A.  Al- 
len filed  contest.  From  adverse  Judgment, 
and  an  order  admitting  the  will  to  probate, 
contestant  appeals.  Affirmed. 

See,  also,  169  Pac.  364. 

B.  K.  Taylor,  of  Alameda,  and  P.  J.  Cros- 
by, of  Oakland,  for  appellant.  McNair  & 
StcAer,  Elliott  Johnson,  and  R.  W.  Palmer, 
all  of  San  Francisco,  for  respondent. 


VICTOB  E.  SHAW,  Judge  pro  lem.  An- 
drew Allen  died  January  20,  1916,  at  the  age 
of  79  years,  leaving  a  duly  executed  olograph- 
ic wUl  dated  March  29,  1911,  which  John  El- 
liott, therein  named  as  executor,  filed,  with 
bis  petition  to  have  the  same  probated.  By 
the  terms  of  the  will  deceased  left  his  estate, 
consisting  of  real  estate  and  improvements 
worth  approximately  $25,000,  and  subject 
to  a  mortgage  of  $11,000,  to  two  nephews. 
His  next  of  kin  consisted  of  two  daughters, 
Hannah  J.  Pearson  and  Jane  A.  Allen,  for 
whom,  he  stated  In  the  will,  he  had  amply 
provided  by  deeds  of  gift  and  money.  Jane 
A.  Allen  filed  a  contest  of  the  will  based 
upon  the  alleged  ground  that  at  the  time  of 
its  execution  by  her  father  he  was  of  un- 
sound mind  and  without  capacity  to  make  a 
will.  The  Issue  as  to  this  question  was  tried 
by  a  Jury  which  returned  a  verdict  that  de- 
ceased was  of  sound  mind  w^hen  he  executed 
the  will,  and  In  accordande  with  such  verdict 
Judgment  was  rendered  against  the  contest- 
ant and  an  order  made  admitting  the  will 
to  probate.  The  contestant  appeals  frun  this 
decree  and  order. 

Appellant,  while  not  claiming  that  deceas- 
ed was  Insane  In  the  broad  sense  of  the  term, 
insists  that  he  was  a  victim  of  insane  delu- 
sions. In  the  absence  of  which  he  would  not 
have  made  the  will  whereby  nothing  was  . 
left  to  his  daughters.  In  her  brief  appellant 
specifies  a  number  of  alleged  delusions  enter- 
tained by  her  father,  among  which  was  the 
fact  that  In  his  will  and  also  in  declarations 
made  by  him,  he  stated  that  he  had  amply 
pr'ovlded  for  his  daughters  by  gifts  of  prop- 
erty and  money;  that  deceased  believed  that 
his  daughters  were  conspiring  against  him; 
that  there  would  be  no  one  to  care  for  him; 
that  they  were  guilty  of  immoral  acts;  that 
he  drew  $7,000  from  the  bank,  and  went  to 
Ireland  on  a  visit  of  ten  days,  and  on  his 
return  stated  that  he  came  baett  because  it 
rained:  that  he  was  suspicious  of  his  daugh- 
ters and  others;  that  he  used  abusive  lan- 
giunge  toward  them,  and  magnified  Innocent 
trifles  into  grave  offenses. 

[1-4]  The  burden  was  on  contestant  to 
prove  the  existence  of  the  alleged  delusions, 
and  to  do  this  It  not  only  devolved  upon  her 
to  show  that  they  had  no  foundation  In  fact, 
but  also  that  there  was  no  evidence,  however 
slight  or  Inconclusive,  of  any  fact  upon 
which  the  belief  could  be  founded.  The  al- 
leged conduct  and  opinions  of  deceased  In 
the  Instant  case  are  very  similar  to  the 
grounds  upon  which  the  husband  contested 
the  will  of  his  wife  In  the  case  of  Estate  of 
Scott,  128  Cal.  57,  60  Pac  527,  wherein  the 
question  here  Involved  was  fully  considered, 
and  the  court  In  discussing  the  sufficiency  of 
the  evidence  to  establish  the  existence  of  an 
Insane  delusion,  among  other  things,  said ; 

"The  court,  however,  was  not  authorized  to 
hold  that  she  [the  tcstntrix]  was  under  an  in> 
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sane  ddiulao  In  refereoee  to  these  proporitions 
[delnsionsi,  unless  it  was  satisfied,  from  the  evi- 
dence before  it.  not  only  that  these  charges 
against  bim  were  without  an;  foundation  in 
fact,  but  also  tiiat  there  was  no  evidence  of  any 
facts  brought  to  her  knowledge  from  which  she 
might  form  a  belief,  however  Irrational  or  in- 
conclusive it  might  be,  in  the  existence  of  the 
acts  or  purposes  with  which  she  charged  him, 
and,  in  addition  thereto,  that  she  did  in  fact  be- 
lieve that  be  was  guilty  thereof." 

In  American  Seamen's  Friend  Soc  t.  Hop- 
per, 33  N.  Y.  619,  as  touching  a  similar  ques- 
tion. It  was  said: 

"On  questions  of  testamentary  capacity,  courts 
should  be  careful  not  to  confound  perverse  opin- 
ions and  nn reasonable  prejndico  with  mental 
aU«iatIon." 

To  like  effect  ia  Smltli  t.  Smltb,  48  N.  J. 
Eq.  666,  25  AtL  11.  In  the  determination 
of  the  qoestlffia  it  was  proper  for  the  Jury 
to  consider  Allen's  nature  and  temperament, 
his  advanced  age,  the  clrcumstaDces  under 
which  the  statemolta  were  made,  his  habits 
of  life,  and  the  general  conduct  of  his  daugh- 
ters towards  him.  The  typewritten  transcript 
of  the  testimony  touching  the  acts  and  con- 
duct of  the  deceased  and  upon  which  the 
claim  of  appellant  is  made  covers  some  750 
pages.  No  purpose  could  be  snbserTed  by  an 
extended  reference  to  It  Briefly  stated,  the 
eTldence  tends  to  prove  that  dec»8ed>  not- 
withstanding his  advanced  was  strong 
and  robust,  botb  mentally  and  physically, 
possessed  of  a  dominating  nature,  his  anger 
easily  aroused,  and  at  times  violent  In  lan- 
guage and  severe  In  manner  towards  his 
daughters,  whom,  though  possessed  of  consid- 
erable property,  upwards  of  f 20,000.  of  which 
their  fiither  had  given  them,  not  only  re- 
fused'to  advise  and  confide  in  him  as  he  re- 
quested them  to  do,  but  pursued  a  course  of 
conduct  well  calculated  to  arouse  his  suspi- 
cion and  create  as  to  them  a  feeling  of  dis- 
trust as  to  their  loyalty,  and  thus  In  his 
mind  afford  Just  ground  for  the  belief  that 
they  were  ungrateful  and  without  affection 
for  him.  Fe^big  that  his  childless  daugh- 
ters, well  advanced  in  life,  were  amply  pro- 
vided for,  he  not  unnaturally,  in  view  of  all 
the  circumstances,  tuhied  to  the  sons  of  a 
deceased  brother,  whom  be  had  a  few  months 
before  the  making  of  the  will  visited  in  Ire- 
land, and  upcHi  these  bestowed  the  remainder 
of  his  property.  We  cannot  say  that  the  ver- 
dict is  not  Justified  by  the  evidence.  On  the 
contrary,  bad  the  respondent  offered  no  erl- 
d^ce,  the  Jury,  upon  that  alone  presented 
by  contestant,  might  very  properly  have 
deemed  it  Insufficient  proof  that  testator  was 
the  victim  of  Insane  delusions  when  he  made 
the  win. 

[6]  Rulings  of  the  court  in  admitting  evi- 
dence as  to  the  wealth  of  contestant  are  as- 
signed as  error.  The  belief  entertalneil  by  Al- 
len that  bis  daughters  bad  large  sums  of 
money  loaned  out  and  In  bank  was  the  chief 
delusion  alleged  to  have  contributed  to  the 
making  of  the  will;  hence  evidence  which 
tended  to  establish  such  fact  was  clearly 


competent  In  that  Its  purpose  was  to  show 
that  such  belief  was  not  a  delusion,  but 
founded  In  truth.  Moreover,  such  evidence 
was  properly  admissible  as  tending  to  show 
that  he  had  in  fact,  as  declared  by  him, 
made  ample  provision  for  bis  daughters  In 
giving  them  the  home  ranch  worth  $20,000. 
Their  needs,  depending  upon  what  they  pos- 
sessed, would  be  the  measure  of  what  consti- 
tuted  ample  provision. 

[I]  Mr.  Armstrong  was  called  as  a  witness 
for  contestant,  and  upon  qualifying  as  an 
Intimate  acquaintance  of  deceased  during  a 
period  of  45  years,  was  asked : 

"What,  it  any  facts,  did  you  observe  in  tlie 
conduct,  appearance,  conversation,  or  any  other 
thing  pertaining  to  Mr.  Allen,  during  two  years 
prior  to  the  making  of  the  will  which  would 
cause  you  to  believe  or  infer  that  he  was  not  en- 
tirely rational?" 

— to  which  an  objection  was  sustained,  the 
court  saying  that  If  the  witness  was  called 
as  an  intimate  acquaintance  for  the  purpose 
of  testifying  as  to  the  testator's  sanity,  he 
must  first,  as  provided  In  subdivision  10  of 
section  1870  of  the  Code  of  Civil  Procedure, 
state  whether  he  believed  the  testator  to 
have  been  of  unsound  mind.  Notwithstand- 
ing this  suggestion,  counsel  for  contestant 
refused  to  comply  therewith,  and  again  ask- 
ed the  following: 

"I  wiU  ask  you  ♦  •  •  prior  to  March. 
Iflll,  what,  if  anything,  did  yon  observe  In  Mr. 
Allen  with  reference  to  his  appearance,  or  rath- 
er observe  in  his  appearance,  conversation  or 
acts,  with  reference  to  bis  being  rational  or 
irrational  ?" 

—to  which  a  like  objection  was  sustained. 
The  objection  urged  was  to  the  form"  of  the 
question,  and  the  court  clearly  pointed  out 
that  counsel  for  contestant  should,  as  pro- 
vided by  statute,  first  ascertain  from  the 
witness  whether  or  not  In  his  opinion  Allen 
was  of  sound  or  unsound  mind.  Neverthe- 
less, counsel  refused  to  change  the  form  of 
the  questions,  which  were  objectionable  In 
that  the  Inquiry  was  not  directed  to  the 
mental  condition  of  testator,  but  to  acts 
with  reference  to  whether  he  was  rational 
or  IrratlonaL  Since  the  court  called  coun- 
sel's attention  to  the  fact  that  his  questions 
were  objectionable  In  form.  It  was  bis  duty. 
If  an  opinion  was  desired,  to  reframe  the 
questions  In  compliance  with  the  suggestion 
made,  or.  If  not,  then  have  clearly  Indicated 
to  the  court  that  the  evidence  sought  was 
as  to  acts  and  conduct  Not  having  done 
so,  he  Is  In  no  position  to  complain  of  the 
alleged  error,  which,  since  it  was  not  made 
to  appear  that  It  was  sought  thereby  to  es- 
tablish the  existence  of  Insane  delusions, 
cannot  be  deemed  prejudicial. 

[7,  8]  Objection  urged  to  the  ruling  of  the 
court  in  admitting  evidence  of  testator's 
declarations  made  prior  to  the  execution  of 
the  will  that  he  Intended  to  leave  the  prop- 
erty to  his  nephews  Is  without  merit  (Cyc. 
vol.  40,  p.  1026) ;  and  likewise  without  merit 
Is  the  objection  that  the  court  committed 
error  In  permitting  respondent  to  lutrodui-e 
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eridence  showing  that  the  testator  was  op- 
posed to  Hannah's  marriage  to  Pearson, 
which  occoired  after  the  oecntioQ  of  the 
,wiU. 

[1, 18]  At  the  trial  contestant  testified 
that  her  father  had  been  insane  since  1897. 
Thereupon,  on  cross-examination,  it  was 
made  to  appear  that  Allen  had  brought  an 
action  against  his  daughters  to  set  aside  the 
deed  whereby  he  conveyed  to  'them  certain 
real  estate,  and  that  in  said  action  contest- 
ant had  filed  a  verified  answer  to  the  com- 
plaint, therein  ailing  that  at  the  time  of 
the  execution  of  said  deed,  to  wit,  in  March, 
1009,  her  father  was  sane  and  sound  men- 
tally. We  are  unable  to  perceive  any  ground 
upon  which  to  base  the  claim  that  the  ad- 
mission of  such  evidence  was  Improper.  If, 
for  no  other  reason,  It  was  clearly  compe- 
tent for  the  purpose  of  Impeaching  the  wit- 
ness. Her  sister  Hannah  was  also  a  party 
to  the  action  to  set  aside  the  deed,  and  In 
connection  wkh  the  answer  of  contestant 
so  offered  in  evidence,  proponent  likewise 
offered  the  answer  of  Hannah  A.  Pearson, 
who,  on  the  trial  of  the  contest,  testified 
that  her  father  had  always  been  Insane,  out 
in  the  answer  referred  to  she  adopted  the 
answer  of  her  sister,  and  confirmed  the 
same  "as  fully  as  If  she  had  originally  Join- 
ed therein."  We  cannot  assume,  as  appel- 
lant insists,  that  Hannah  in  so  adopting  the 
answer  of  contestant  was  unacquainted  with 
Its  contents. 

[11,12]  Under  the  rulings  of  the  court 
both  parties  to  the  controversy  xtexe  per- 
mitted great  latitude  as  to  the  conduct,  acts, 
and  declarations  of  the  testator,  both  before 
and  after  executing  the  will.  In  these  rul- 
ings there  was  no  error,  since  "in  will  con- 
tests involving  the  question  of  testamentary 
capacity  the  evld^ice  is  permitted  to  take 
a  wide  range,  covering  a  long  space  of  time 
in  each  direction"  (Cyc.  vol.  40,  p.  1023; 
Estate  of  Baker,  168  Pac.  881),  and  while 
such  evidence  Is  Important  only  as  It  bears 
upon  the  condition  of  testator's  mind  at  the 
very  time  of  the  execution  of  the  will  (Es- 
tate of  Wilson,  117  CaL  282,  49  Pac.  172, 
711),  we  must  assume,  since  the  contrary 
is  not  shown,  that  the  jury  was  properly  In- 
structed as  to  the  application  of  the  facts 
proved, 

[13]  We  find  no  merit  in  ai^Uant's  con- 
tention that  the  court  erred  in  denying  her 
offer  of  rebuttal  evidence.  It  appears  that 
subsequent  to  the  making  of  the  will  Allen 
caused  to  be  erected  upon  a  lot  on  O'Farrell  j 
street  In  San  Francisco  an  apartment  house 
costing  some  $2S,000,  executing  a  mortgage  j 
thereon  tear  part  of  the  money  necessary  to 
conotrud;  the  building.  Some  of  the  -vit- 
nesses  for  proponent  In  testifying  to  Allen's 
sanity  referred  to  specific  acts  in  connec- 
tion with  the  erection  of  this  building.  It 
Was  sought  by  contestant  to  show  by  the 
architect  who  drew  the  plans  for  the  build- 
ing the  extent  to  which  Allen  looked  after 
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Its  constructloD,  and  the  court  very  proper- 
ly held  that  the  evidence  offered  was  not  In 
rebuttal  of  any  facta  testified  to  by  ptopo* 
n&at'B  witnesses. 

[14]  As  stated,  it  devolved  upon  contest- 
ant to  establish,  not  raily  the  existence  of  the 
beliefs  which  It  is  alleged  Allen  entertained, 
but  prove  that  there  was  no  evidence,  slight 
and  InconclnslTe  though  It  might  be,  which 
could  have  produced  the  belief,  and,  further- 
more, If  found  that  he  was  the  victim  of 
such  alleged  delusions,  that  the  will  made 
was  the  result  thereof. 

The  Judgment  and  order  are  affirmed. 

I  concur:   HEILTIN,  J. 

WILBUR,  J.  I  concur  In  the  foregoing 
opinion.  With  reference  to  what  is  said 
concerning  an  insane  delusion  I  concur  be- 
cause of  the  fact  that  the  question  As  to 
what  constitutes  an  insane  delusion  has 
heretofore  been  treated  by  this  court  as  a 
question  of  law,  and  the  court  has  defined, 
as  a  matter  of  law,  what  constitutes  an  in- 
sane deluEdon.  In  this,  I  think,  the  court 
has  been  In  error.  An  insane  delusion  Is 
one  that  is  the  product  of  a  disordered  mind, 
produced  because  of  the'  disorder.  In  oth- 
er words,  it  Is  a  symptom  of  a  condition  of 
mental  disease.  The  question  of  whether 
or  not  a  person  Is  suffering  from  mental  dis- 
ease Is  a  question  of  fact,  to  be  determined 
In  the  light  of  increasing  medical  knowl- 
edge. To  say  that  a  person  Is  not  suffer- 
ing from  an  Insane  delusion  because  Ills  con- 
duct In  reference  thereto  does  not  measure 
up  to  a  legal  standard  is,  in  my  opinion,  as 
fallacious  as  it  would  be  to  say  that,  as  a 
matter  of  law,  a  man  does  not  have  syphilis 
if  he  does  not  have  the  symptoms  wUch 
were  recognized  as  indicia  of  the  disease  be- 
fore the  discovery  of  the  Wassermann  test, 
which,  modern  research  has  disclosed,  prac- 
tically demonstrates  the  existence  or  non- 
existence of  syphilis.  Insanity  is  one  of  the 
least  understood  of  the  ailments  which  afflict 
humanity.  It  is  a  fertile  field  for  investiga- 
tion and  happily  is  receiving  that  Investiga- 
tion at  this  time.  If  the  legal  definition  ox 
an  Insane  delusion  can  be  upheld  at  all  on 
principle  it  is  because  of  the  fact  that  the 
courts  regard  other  forms  of  Insane  delu- 
sions or  of  mental  disease  as  too  difficult  of 
proof  as  a  basis  for  decisions  by  courts  and 
juries.  In  that  view  and  In  that  view  only, 
do  I  think  that  a  legal  definition  of  an  In- 
sane delusion  can  be  upheld  on  principle, 
and  even  In  that  case  we  ought  not  to  close 
the  door  to  such  developments  of  modern 
research  as  may  be  able  to  make  more  cer- 
tain proof  of  Insanity.  For  Ulnstratton,  the 
evidence  in  this  case  discloses  that  tlie  de- 
cedent frequently  spoke  of  his  daughters  as 
Immoral.  It  is  conceded  that  they  were 
chaste  and  virtuous.  It  seems  to  me  that. 
In  determining  whether  or  not  this  should 
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be  regarded  as  the  product  of  a  diseased 
mind,  or  the  outbursts  of  an  unreasonable, 
eccentric,  and  angry  man,  there  should  bo 
a  wider  latitude  than  that  given  hy  the  ae- 
c^ted  definition  of  an  Insane  delusion.  Es- 
tate of  Scott,  supra.  Dr.  EJmest  Dozler, 
who  qualified  as  an  expert  in  this  case  by 
testifying  that  be  was  doing  special  scien- 
tific investigation  In  human  mental  diseases 
at  the  Napa  State  Hospital,  and  had  and 
continued  to  have  for  2  years  Important 
medical  supervision  of  a  large  number  of 
Insane  persons,  testified  that  the  deceased 
was  suffering  from  general  paresis,  was 
mentally  unsound,  and  "harbored  what 
seemed  to  me  unsystematized  delusions  of 
per.socution  by  all  persons."  "An  unsyste- 
Diatized  delndon  is  one  that  Is  composed  of 
elements  that  are  more  or  less  fleeting  and 
changeable  and  which  do  not  cohere  so  as 
to  constitute  a  definite  opinion  in  the  pa- 
tient's mind."  Wharton  &  Stllle's  Medical 
Jurfsprudence,  vol.  1,  {  400.  Some  of  the 
symptoms  of  paresis  are  thus  stated  by  the 
foregoing  authority: 

"Geoeral  paresis  often  begins  insidiously,  and 
among  its  earliest  lymptomB  are  perversionB  of 
the  moral  faculties.  These  lead  to  all  sorts  of 
lapses,  some  trivial,  but  some  ^uit«  otberwise. 
At  first  there  is  a  change  of  character  and  dis- 
position. The  patient  msy  have  spells  of  de- 
spondency, then  elation.  He  does  odd  and  un- 
Qsnal  things.  He  is  *  *  *  extravagant  with 
mmiey.  ♦  •  ♦  His  morals  suffer.  •  •  • 
He  may  be  restless  and  irregular  in  his  habits. 

•  •  •  In  some  cases  the  patients  start  off 
aimlessly  on  a  journey,  without  enough  money. 

•  *  •  The  mental  faculties  are  variously  im- 
paired. The  judgment  is  weakened,  the  common 
sense  lost,  the  logical  processes  curiously  at 
taulli.    The  patient  has  queer  and  absurd  im- 

{lulses  and  propensities ;  be  becomes  boastful, 
ndifferent  to  appearances.  •  •  •  The  emo- 
tions, or  affections,  are  impaired,  and  the  pa- 
tient loses  hia  normal  fondness  and  care  for  his 
wife  and  children.  A  close  observer  may  some- 
times detect  the  beginning  of  delusions,  such  as 
marie  especially  the  second  stage.  Occasionally, 
in  the  very  early  stage,  he  is  conscious  of  feel- 
ing ill :  he  recognizes  something  is  going  wrong 
with  him."    Section  890,  Id. 

The  decisions  In  this  state  seem  only  to 
recognize  the  systematized  delusions.  Sec- 
tion 400,  Id.;  Estate  of  Scott,  supra. 

"It  is  characteristic  of  monomania  or  par- 
anoia, as  distinct  from  most  other  forms  of  in- 
aanity,  that  the  delusions  are  systematized.  The 
one  other  form  of  insanity  in  which  this  feature 
is  seen  to  anything  like  the  same  extent  is  mel- 
ancholia ;  but  melancholia  is  distinguished  from 
monomania  by  the  emotional  depression.  «  «  *" 
Wharton  &  Stille's  Med.  Jur.  f  102& 

"Persecutory  delusions  may  occur  in  several 
varieties  of  insanity."  Section  1026,  Id. 

Courts,  DO  doubt,  have  been  drlvoi  to  the 
rigid  rule  above  mentioned  hy  the  proneness 
of  Juries  to  attempt  to  make  wills  for  dece- 
dents In  accordance  witb  their  own  Ideas  of 
what  Is  just  and  proper,  sehdng  apon  Inci- 
dents of  eccentricity  as  a  basis  for  snch  de- 
clsions.  Bnt  where  the  question  as  to  wheth- 
er or  not  a  person  la  inaane  arises  on  a  trial 
for  insanity  In  proceedings  for  commitment 


to  an  asylum,  experience  has  shown  that  un- 
experienced jurors  fly  to  the  other  extreme. 
In  this  case  we  have  evidence  which  would 
have  justified  a  finding  of  the  jury  either  for 
or  against  the  validity  of  the  wilL 

For  the  reasons  in  the  main  opinion  and 
upon  all  points  of  law  discussed  thereto  and 
for  the  reasons  hereinbefore  given  in  addi- 
tion thereto  I  concur.  " 

■  C«7  Cal.  942) 

PEOPLE  V.  MOONBY.  (Or.  2079.) 
(Supreme  Court  of  California.   Mardi  1.  1018.) 

1.  HoinCIOE  4=>332(^— APFKAX<— GXBDIBZZJ- 
TT  OF  WrrWESSES. 

In  homicide  case  it  cannot  be  contended  on 
appeal  that  a  witness  could  not  have  seen  cer- 
tam  happenings  from  where  he  was  standing^ 
as  the  credibflitj  of  the  witness  waa  for  the 
jury. 

2.  HouicioE  <t=»332{2)— Review— iKooHSisr- 
ENT  Testimony. 

No  matter  how  inconsistent  the  testimony 
of  a  witness,  or  of  two  witnesses,  for  the  state 
in  a  homicide  case,  a  reviewing  court  cannot 
reject  the  testimony ;  the  jury  having  the  right 
to  choose  and  act  on  the  part  It  believes. 

3.  HouiciDE  €=>268  -~  AiJBi  —  Question  ros 
Jxrar. 

Whether  defendant  in  homicide  case  was  at 
the  scene  of  the  crime  held,  under  the  evidencek 
a  question  for  the  jury. 

4.  HOUICIDE    «=9l73  — EVIOBNCB  — AOHIBSI- 

B  iLiTT— Mate  si ixmr. 

A  warm,  bloody  ball  bearing  and  a  frag- 
ment of  a  newly  fractured  ball  bearing,  found 
at  the  scene  of  and  soon  after  the  explosion  of 
a  bomb,  were  properly  admitted  in  evidence  as 
tending  to  show  the  composition  of  the  bomK 
6.  HouiciuE  <S=»174{6)  —  BvinKNCS  — Means 
or  CoMurrriNO  Csuie. 

Where  bomb  contained  three  Idnds  of  car- 
tridges, firearms  and  cartridges  found  in  the 
rooms  of  alleged  perpetrators  of  an  explosi<^  in 
which  persons  were  killed  were  admissible  to 
show  defendants  had  means  at  hand  ,to  commit 
the  crime. 

6.  Gbiminaz,  Law  «»8S8(D— Scofb  or  Bx- 

AUINATIOn. 
The  tendency  of  modem  declsionB  Is  to  ad- 
mit any  evidence  in  a  criminal  case  which  may 
have  tendency  to  illustrate  or  throw  any  light 
on  the  transaction  in  controversy,  leavmg  its 
weight  to  the  jury. 

7.  HoMiciOB  ®»338(2)— Review— Uabhless 
EaitOB. 

If  it  was  error  to  incidentally  admit  in  evi- 
dence a  pistol  found  in  defendant's  room  in  a 
homicide  case,  the  crime  liaving  been  committed 
with  a  bomb,  it  could  not  be  prejudicial. 

8.  HouiciDE    «=»174<6)  —  Etiokncb  —  Rele- 
vancy. 

In  homicide  case,  where  crime  was  commit- 
ted with  bomb  containing  three  kinds  of  car- 
tridges, the  jury  were  entitled  to  consider  the 
quantity  and  fact  of  mixture  of  "22  long"  and 
"22  short"  cartridges  in  a  can  found  in  defend- 
ant's room,  together  with  a  22  rifle  in  the  room. 

9.  HOMICIOE  «=>234<5)— MUBOBR— CONSPIB- 
ACY— SUFFICIEHCT  Or  EVIDENCE. 

.  Evidence  held  sufficient  to  establish  a  con- 
spiracy between  accused  and  another  to  murder 
with  a  bomb. 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco ;  Frank- 
lin A.  Griffin,  Judge. 
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Thomas  J.  Mooaey  was  conyicted  of  mur- 
der Id  the  first  degree,  witb  penalty  of  death, 
and  be  appeals.  Affirmed. 

See.  also,  166  Pac.  999 ;  167  Pac.  696. 

W.  Bourke  Cocfcran,  of  New  York  City, 
and  Maxwell  McNutt  and  John  O.  Lawlor, 
both  of  San  Francisco,  for  appellant.  U.  S. 
Webb,  Attj.  Qea^  John  H.  Blordan,  Deputy 
Atty.  Gen.,  and  a  M.  Flckert.  Dist.  Atty.,  and 
Edward  A.  Cnnfaa,  Asst  Dlst.  Atty.,  both  of 
San  Frandsco,  for  the  People. 

PEB  CURIAM.  The  defendant,  Thomas 
J.  Mooney,  was  convicted  of  the  crime  of 
murder  In  the  first  degree,  the  jury  fixing 
the  death  penalty  as  ponlshment  for  said 
crime.  After  denial  of  his  motion  for  a  new 
trial  by  the  trial  Judge  the  defendant  was 
s^itenced  to  be  hanged.  Tbla  appeal  is  from 
the  judgment  and  from  the  order  denying  hia 
motion  for  a  new  triaL 

On  July  22,  1916.  a  preparedness  parade 
was  In  progress  in  San  Francisco,  thousands 
of  patriotic  citizens  l>eing  participants  there- 
in. During  its  progress  and  while  a  portion 
of  the  parade  was  passing  the  corner  of 
Stenart  and  Market  streets  a  bomb  was  ex- 
ploded, killing  a  number  Qf  people  and 
wounding  many  more.  One  of  the  victims 
was  Hetta  Enapp,  and  the  defendant  was 
Indicted  for  and  convicted  of  her  murder. 
Other  persons  were  also  charged  with  these 
murders,  and  one  Warren  K.  Billings  was 
convicted,  prior  to  the  trial  of  defendant 
Mooney.  On  appeal  to  the  District  Court  of 
Appeal  bis  conviction  was  affirmed,  and  he 
is  now  undergoing  life  imprisonment.  Peo- 
ple V.  Bluings  (App.)  168  Pac.  396. 

Pending  this  appeal  a  motion  was  made 
which  purported  to  be  a  motion  for  a  re- 
versal. This  motion  was  based,  not  upon  the 
merits,  but  was  founded  primarily  upon  the 
fact  tliat  the  Attorney  General,  believing 
from  evidence  which  had  been  discovered 
after  the  conviction  and  after  the  order  de- 
nying defendant's  motion  for  a  new  trial 
tliat  a  new  trial  should  be  had,  sought  to 
stipulate  with  counsel  for  defendant  for  a 
reversal  of  the  Judgment  and  order.  This 
motion  was  denied,  and  as  it  is  important  In 
this  and  In  all  cases  to  keep  in  mind  the 
functions  of  the  Supreme  Court,  we  deem  it 
proper  to  quote  from  the  opinion  pronounced 
upon  the  denial  ot  that  motion.  People  v. 
Mooney,  167  Pac.  686.  In  that  opinion  the 
following  language  was  used: 

"By  express  provision  of  our  Constitation,  the 
jorisdiction  of  both  the  Supreme  Court  and  the 
District  Courts  of  Appeal. in  criminal  cases  is 
■pecially  limited.  As  to  the  Supreme  Court, 
'appellate  jurisdiction  on  appeal  from  the  su- 
perior courts*  is  given  'on  questions  of  law  alone, 
in  all  criminal  coses  where  judgment  of  death 
has  been  rendered.'  Const  $  4,  art  6.  This 
is  our  only  jorisdictioo.  The  provision  means 
that  an  appeal  in  such  cases  is  allowed  solely 
for  tbe  purpose  of  obtainiag  the  determination 
of  this  court  as  to  whether  there  has  been  any 
error  of  law  in  the  proceedings  of  the  trial 
court    We  have  no  other  questions  to  deter- 


mine, and  may  lawfully  determine  no  other  queV 
tioD.  If  we  find  no  suDstantial  error  of  law,  we 
must  affirm  the  judgment  of  the  lower  cottrt 
It  is  clear,  too,  that  in  tbe  consideration  of  sudi 
an  appeal,  for  this  limited  purpose,  we  are  con- 
fined to  the  record  sent  to  us  from  the  court 
below.  This  was  very  clearly  stated  by  this 
court  in  tbe  first  decision  of  the  case  of  People 
T.  Bowers,  18  Pac.  G60,  where  it  was  sought 
to  have  this  court  take  into  consideration  what 
purported  to  be  tbe  written  confession  of  anoth- 
er that  he  was  the  guilty  party,  made  after  the 
taking  of  the  appeal.  The  court  said  that,  if 
the  events  occurred  as  stated  in  the  brief  of  the 
appellant's  counsel,  the  facts  would  entitle  the 
defendant  to  a  new  trial  on  the  ground  of  new- 
ly discovered  evidence,  if  presented  in  time  to 
the  court  below,  but  that  tbey  were  not  so 
presented,  and  could  not  be  so  presented,  be- 
cause they  occurred  pending  appeal.  Because 
it  so  clearly  states  what  is  obviously  the  law 
on  this  subject,  we  quote  from  the  opinion: 
'While  it  is  admitted  by  counsel  for  appellant 
that  ordinarily  no  argument  could  be  made  here 
upon  facts  occurring  after  appeal  taken,  it  is 
urged  that  the  evidence  which  has  been  discov- 
ered in  this  case  "is  of  so  grave  a  character, 
and  points  so  strongly  to  the  innocence  of  this 
defendant,  that  however  informally  it  may  have 
come  to  the  attention  of  the  court,  this  or  any 
other  court  of  competent  jurisdiction  should  say 
that  he  shall  not  be  executed  uBtil  it  shall  have 
been  submitted,  in  common  with  other  evidence 
in  the  case,  to  a  jury  of  his  country."  But 
manifestly  the  court  has  no  author!^  to  consid- 
er these  matters  as  thus  presented.  They  are  no 
part  of  the  record  sent  to  us  from  the  court 
below,  and  there  is  no  provision  of  law  by  which 
newly  discovered  evidence  may  be  presented  to 
this  court  in  the  first  instance.  The  remedy  in 
such  cases  rests  with  the  executive.  He  alone 
can  afford  relief.'" 

The  cause  Is  now  before  this  court  on  the 
merits  of  the  appeal,  and  we  shall  proceed  to 
examine  the  record  in  accordance  with  our 
duty  as  outlined  above  and  to  consider  the 
Various  assignments  of  error  and  the  argu- 
ments thereon  presented  by  counsel  in  the 
case  for  defendant  and  for  the  state  ot  Cal- 
ifornia. 

Defendant's  counsel  at  the  outset  freely  ad- 
tait  that  Hetta  Knapp  was  the  victim  of  a 
foul  murder.  Indeed,  they  introduced  evi- 
dence for  the  avowed  pur[>ose  of  proving 
that  the  explosion  was  caused  by  a  bomb,  but 
not  of  the  sort  which,  according  to  the  evi- 
dence offered  by  the  people,  brougbt  death 
to  her.  In  other  words,  the  only  sort  of  ex- 
plosive with  which  tbe  prosecution  sought 
to  connect  tbe  defendant  herein  was  conceal- 
ed in  a  suitcase  or  valise  deposited  on  tbe 
sidewalk  n«ir  the  southwest  comer  of  Steu- 
art  and  Market  streets,  while  defendant's 
counsel  sought  to  prove  that  the  murders 
were  perpetrated  by  means  of  a  bomb  hurl- 
ed through  the  air  and  exploded  upon  contact 
with  the  sidewalk. 

The  appeal  Is  based  upon  the  allied  in- 
Bufflcieney  of  the  evidence  to*  support  the 
verdict  and  upon  asserted  errors  of  law  al- 
leged to  IwTe  been  committed  in  the  admis- 
sion and  exclusion  of  testimony. 

The  record  shows  without  conflict  that 
near  tbe  hour  of  2  o'clock  on  July  22,  1916, 
there  was  In  progress  upon  Market  street, 
one  ot  tbe  principal  thorough&res  ot  the  city 
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of  San  Francisco,  a  great  procession  koown 
as  .the  "Preparedness  Parade."  Thousands 
of  persons,  moved  by  patriotic  impulses,  par- 
ticipated in  the  parade,  and  other  thousands 
gathered  on  Market  street  and  other  avenues 
upon  the  line  of  march  to  witness  the  pag- 
eant. Suddenly  came  the  death-dealing  ex- 
plosion, and  among  the  victims  was  Hetta 
Knapp,  who  was  killed  by  a  fragment  from 
the  bomb. 

Before  reviewing  the  evidence  which,  ac- 
cording to  the  contention  of  the  Attorney 
General,  connects  the  defendant  with  the 
perpetration  of  the  crime,  we  will  examine 
that  upon  which  the  prosecution  depended 
to  support  the  theory  that  the  explosive  was 
contained  In  8  suitcase  and  operated  by 
some  sort  of  time  device  which  took  effect 
after  the  container  had  been  deposited  on 
the  sidewalk  near  the  line  of  a  building  at 
the  corner  of  Steuart  and  Market  streets,  be- 
cause defendant's  counsel  earnestly  contend 
that  the  "suit  case  theory"  was  unsupported, 
while  their  theory  of  a  thrown  bomb  was  ab- 
solutely established.  By  testimony  which 
we  shall  have  occasion  to  treat  more  In  de- 
tail in  the  course  of  this  opinion  a  suit  case 
was  described  as  being  In  the  iwssession  of 
Mooney  and  of  his  codefendant.  Billings, 
shortly  before  the  explosion  near  the  scene 
of  the  crlm&  Immediately  after  the  ex- 
plosion an  indentation  in  the  sidewalk  and 
one  In  the  wall  of  the  building  were  evident. 
On  the  street  and  sidewalk  were  found  cart- 
ridges, loose  bullets,  cartridge  shells  of  three 
calibers,  namely,  22,  32,  and  38,  pieces  of 
four-indi  wrought  Iron  pipe  and  parts  of 
a  malleable  Iron  cap  of  the  same  measure  as 
the  pipe.  Some  pieces  of  pipe  were  hurled 
several  hundred  feet  Across  Steuart  street, 
on  the  roof  of  a  building,  two  pieces  of  brass 
wire  were  found.  These,  according  to  the 
testimony  of  an  expert  witness,  were  winders 
of  alarm  clocks,  but  could  not  have  belonged 
to  the  same  clock.  Near  the  same  place  was 
discovered  a  ring,  which,  according  to  ex- 
pert testimony,  might  have  been  the  support- 
ing ring  of  a  clock.  Some  fragments  of  fiber 
of  the  sort  used  In  the  manufacture  of  cheap 
suit  cases,  as  well  as  some  small  pieces  of 
leather,  were  picked  up  near  the  situs  of  the 
explosion,  and  that  which  appeared  to  be 
the  handle  of  a  cheap  suit  case  was  found 
shortly  after  the  explosion  on  the  opposite 
side  of  the  street,  while  on  the  roof  of  a  build- 
ing across  the  street  small  pieces  of  a  valise 
frame  were  discovered.  A  ball  bearing  five- 
eighths  of  an  Inch  In  diameter  and  part  of 
another  ball  bearing  of  the  same  size  were 
found  on  the  day  of  the  murder  In  Steuart 
street.  In  the  bodies  of  some  of  the  victims 
were  bullets  of  32  and  22  caliber.  A  piece  of 
a  cartridge  shell  was  found  in  the  body  of 
one  of  the  persons  who  were  killed,  and 
fragments  of  pipe  were  in  the  bodies  of  oth- 
er victims.  Other  pieces  of  pipe  fell  near 
witnesses  who  produced  these  particles.  It 
was  argued,  and  we  think  with  reason,  that 


these  pieces  of  pipe  formed  part  of  the  con- 
tainer of  the  explosive  material  used  In  the 
manufacture  of  the  bomb.  At  the  trial  there 
were  produced  a  22-callber  rifle,  some  cart- 
ridges to  fit  it,  a  pistol  loaded  with  32-caliber 
cartridges  and  some  ball  bearings,  which, 
according  to  the  testimony,  had  been  found 
in  the  room  occupied  by  BUllnga.  In  Moon- 
ey's  home,  according  to  the  testimony,  were 
found  a  pistol  and  38  and  32  caliber  cart- 
ridges. 

Appellant's  counsel  say  that,  granting  for 
argument's  sake  that  Billings  placed  a  suit 
case  at  about  the  place  where  the  explosion 
subsequently  occurred,  and  that  thereafter 
no  suit  case  was  found,  but  fragments  of 
one  were  discovered,  there  is  no  evidence 
that  the  suit  case  contained  the  explosive  or 
that  it  was  detonated  by  means  of  a  time 
device.  With  this  contention  we  cannot 
agree.  All  of  the  circumstances  outlined 
above  point  to  a  corroboration  of  the  theory 
of  the  prosecution.  Mrs.  Kennedy,  a  witness 
called  by  the  prosecution,  testified  that  Just 
before  the  explosion  occurred  she  saw  a  suit 
case  on  the  sidewalk  against  the  wall  of  the 
building.  It  seemed  to  be  larger  than  the  or- 
dinary suit  case  which  a  traveler  usually 
carries  on  a  Journey.  It  was  noticed  by  the 
witness  two  or  three  minutes  before  the  ex- 
plosion, and  It  occupied  the  place  where  the 
hole  or  depression  in  the  sidewalk  caused  by 
the  said  explosion  afterwards  appeared. 

T.  K.  Stateler,  general  agent  of  the  North- 
ern Pacific  Railway,  was  participating  in  the 
parade  with  the  Grand  Army  of  the  Repub- 
lic. This  organization  moved  out  of  Steuart 
street  to  Join  the  parade,  but  before  the  old 
soldiers  marched  out  of  Steuart  street  Mr. 
Stateler,  according  to  his  sworn  testimony, 
saw  a  suit  case  exactly  at  the  place  after- 
wards indented  by  the  force  of  the  explosion. 
He  said  that  his  attention  was  directed  to 
It  because  he  was  tired  and  he  thought  of 
sitting  upon  the  suit  case  while  waitlDg  tor 
his  post  to  move,  but  finally  he  selected  an- 
other place  to  sit  because  he  would  not  like 
to  have  any  one  use  his  own  suit  case  for  a 
seat.  Be  estimated  the  time  which  elapsed 
before  leaving  Steuart  street  to  move  with 
bis  command  as  about  10  minutes.  He  bad 
marched  about  200  feet  down  -Market  street 
when  he  heard  the  explosion. 

James  McDougall,  a  lad  of  13  years  of  age, 
was  In  the  parade  carrying  a  streamer  at- 
tached to  the  banner  of  the  First  California 
Volunteers.  At  the  time  of  the  explosion 
this  regiment  was  going  out  of  Steuart  street 
Into  Market  street  About  10  minutes  before 
marching  the  lad  saw,  as  he  testified,  a  suit 
case  at  the  place  where  afterwards  be  ob- 
served the  hole  made  by  the  explosion.  He 
thought  it  was  "kind  of  funny  that  a  salt 
case  would  be  there  that  day  of  the  parade.'* 
He  described  it  as  being  of  the  usual  lengtb, 
but  somewhat  wider  than  the  ordinary  suit 
case,  and  light  brown  In  color. 

It  will  thus  be  seen  that  the  physical  facts 
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aa  described  by  the  witnesses  support  a  con- 
clusion that  the  explosive  was  fired  from 
within  a  suit  case  or  Tallse,  and  il  the  testi- 
mony tending  to  establish  aiuch  facts  was 
credited  by  the  jnrors  (as  undoubtedly  it 
must  have  been).  It  formed  a  sufficient  basis 
for  the  verdict.  But  In  addition  to  the  physi- 
cal facts  disclosed  f>y  the  testimony  and  the 
exhibits  there  was  testimony  connecting  the 
defendant  with  the  possession  of  a  suit  case 
shortly  before  the  explosion  and  tending  to 
show  condQCt  on  his  part  Indicative  of  a  con- 
sciousness that  the  said  suit  case  contained' 
something  the  iwssessioii  of  which  made  him 
apprehensive  of  detection  by  the  police. 

One  of  the  witnesses,  John  MacDouald,  tes- 
tified that  be  arrived  at  the  southeast  corner 
of  Steuart  and  Market  streets  about  20  min- 
utes to  2  o'clock  p.  m.  He  stood  12  or  15  feet 
off  of  Market  street  on  Steoart.  Shortly  aft- 
er he  took  this  station  he  saw  Warren  K. 
Billings,  Mooney's  codefendant,  coming  on 
Steuart  street  toward  Market  street  from  the 
direction  of  Mission  street.  According  to 
this  witness.  Billings  carried  a  suit  case 
which  he  placed  upon  the  sidewalk  against 
the  wall  of  the  building  near  the  corner. 
Asked  to  describe  the  actions  of  Billings  as 
be  approached  the  comer,  the  witness  said: 

"Well,  he  was  carrying  the  suit  case  and  his 
head  was  working  on  a  pivot,  and  be  looked  oil 
excited  as  if  he  was  worrying  about  something. 
That  i9  what  called  my  attention  to  bim  first." 

After  depositing  bis  burden  on  the  side- 
walk, Billings  walked  to  the  corner  and 
pushed  open  the  door  of  a  saloon.  At  that 
instant  Thomas  J.  Mooney,  the  defendant, 
came  out  of  the  saloon,  and  then  he  and 
Billings  stood  on  the  sidewalk  talking. 
Mooney  pulled  out  bis  watch,  looked  at  It, 
and  looked  towards  the  Ferry  Building  at 
the  eastern  extremity  of  Market  street. 
Then,  according  to  this  Witness,  Billings  left 
bis  c<Hnpanlon,  and  was  soon  lost  to  Mac- 
Donald's  sight  in  the  crowd.  MacDonald's 
attention  was  then,  be  said,  called  back  to 
Mooney,  who  took  out  bis  watch  again,  put 
his  band  to  his  face  as  If  in  study,  and  "look- 
ed alongside  the  building."  He  then  turned, 
passed  through  the  crowd,  and  was  lost  to 
the  sjgbt  of  the  witness.  MacDonald  also 
testified  that  the  suit  case  was  placed  upon 
tbe  exact  spot  which  was  afterwards  Indent- 
ed by  the  explosion.  Witness  said  that  the 
suit  case  was  left  by  Billings  "about  2 
o'clock."  After  Mooney  went  away,  as  the 
witness  testified,  the  latter  walked  very  slow- 
ly down  Market  street  to  tbe  Alameda  Cof- 
fee House,  about  150  feet  distant,  and  upon 
his  arrival  there  he  heard  the  aqtloslon. 

Another  witnesa,  F.  C.  Oxman,  who  stated 
that  he  was  a  cattle  dealer,  residing  in  East- 
em  Oregon,  also  testified  regarding  tbe  hap* 
peninga  at  and  near  the  scene  of  the  explo- 
sion. He  said  that  as  be  stood  at  tbe  cor- 
ner of  Steuart  and  Market  streets  about  15 
mtnates  of  2  o'dodc  he  saw  an  automobile 
dtlrai  by  Israel  Weinberg,  in  which  Mooney, 


his  wife,  Rena  Mooney,  and  Billings  were 
passengers:  that  tbe  defendant  was  on  the 
front  seat  holding  a  suit  case  on  the  running 
board;  that  Billings  Jumped  excitedly  and 
rapidly  from  the  rear  seat;  that  he  took  the 
suit  case  from  Mooney;  that  another  man 
whom  witness  did  not  identify  also  jump- 
ed from  the  rear  seat  and  came  onto  the 
sidewalk  near  the  place  where  Oxman  was 
standing;  that  tbis  man  took  the  suit  case 
from  Billings;  and  that  then  Billings  and 
the  other  man  walked  along  Steuart  street 
in  a  direction  away  from  Market  street. 
Mooney,  he  said,  stood  near  him,  and  seemed 
to  be  Watching  tbe  other  two  men.  He  tes- 
tified that  Mooney  seemed  very  excited,  and 
by  his  manner  attracted  bis  (Oxman's)  atten- 
tion; that  after  Billings  and  bis  companion 
had  gone  some  distance  the  former  took  tbe 
suit  case  and  set  It  down  on  the  walk  by 
the  side  of  the  building;  that  they  then  re- 
turned and  went  in  the  door  of  the  building 
— ^he  was  not  sure  whether  all  of  them  did  so 
or  not;  that  directly  they  came  ont,  and 
Mooney  said: 

"Give  it  to  him  and  let  him  go;  we  must 
get  away  from  here;  tbe  bulls  wul  be  after 
us." 

Further  testifying,  Oxman  said  that  Bill- 
ings gave  something  to  tbe  other  man,  who 
then  departed;  that  Billings  first  and  then 
Mooney  went  to  Weinberg's  automobile;  that 
Mooney,  after  Billings  left  him,  looked  at  bis 
watch,  glanced  over  to  tbe  place  where  the 
suit  case  was,  and  then  followed  Billings  to 
the  motor  car.  The  vehicle  then  turned  Into 
Steuart  street  and  went  up  that  street. 

[1]  It  Is  argued  by  counsel  for  defendant 
that  MacDonald  could  not  have  seen  the  peo- 
ple and  their  movements  described  by  bIm 
because  of  tbe  crowd  between  blm  and  the 
opposite  side  of  the  street.  While  such  an 
argument  may  be  properly  addressed  to  a 
Jury,  It  has  no  place  here.  Whether  or  not 
tbe  witness  was  telling  tbe  trutb  was  a  mat- 
ter peculiarly  for  tbe  Jury. 

[2]  But  counsel  insist  that  the  stories  of 
these  two  witnesses  are  so  inconsistent  that 
they  could  not  posi^bly  have  been  testifying 
about  the  same  persons.  Their  stories,  coun- 
sel say,  are  self-destmctlve,  and  therefore,  a 
verdict  based  in  part  upon  their  testimony 
should  be  set  aside.  Even  if  their  stories 
were  vitally  contradictory.  It  would  not  fol- 
low that  tbis  court  could  disturb  tbe  judg- 
ment Inconsistencies  in  the  details  of  state- 
ments of  witnesses  may '  be  looked  for. 
Truthful  witnesses  may  be  expected  to  agree 
substantially,  but  to  differ  circumstantially, 
in  their  attempts  to  describe  the  same  occur- 
rence. Even  inconslstaiciee  In  the  different 
parts  of  tbe  testimony  of  a  witness  wwild  not 
justify  a  court  of  review  in  rejecting  all  of 
bis  story  after  a  Jury  had  receired  and  act- 
ed upon  a  vart  of  it.  As  Mr.  Justice  Hen- 
sbaw  said  In  delivering  the  opinion  of  this 
court  in  People  t.  Dnrrant,  116  GaL  179-200, 
48  Pac.  75,  79: 
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"If  a  witness  should  absolutely  discredit  hls' 
own  testimony  by  swearing  to  opposite  state- 
ments BO  that  one  or  the  other  mast  be  false, 
under  our  laws  his  testimony  is  not  of  neces- 
sity to  be  rejected.  It  is  Rtill  evideoce  in  the 
case.  Under  such  circumstances  the  jury  must 
receive  and  weigh  it.  They  are  bound  to  look 
upon  it  with  suspicion  and  distrust,  and  may 
reject  it.  But,  upon  the  other  hand,  they  may 
as  they  determine  accept  as  true  one  or  the 
other  of  the  contradictory  asseverations.  Thus, 
upon  a  review  of  the  evidence  by  this  tribunal, 
we  may  not  examine  with  minuteness  claims 
that  witnesses  are  discredited,  or  that  their  tes- 
timony is  unworthy  of  belief,  or  look  to  see 
whether  some  other  conclusion  might  not  have 
been  warranted  by  the  evidence.  Blythe  v. 
Ayers,  102  Cal.  2M  [36  Pac.  522].  %d  que»- 
tionem  juris  respondent  judices,  ad  questionem 
facti  respondent  jaratores;'  and  than  this  no 
maxim  of  the  old  law  has  been  more  carefully 
preserved  in  its  integrity  under  our  system." 

But  we  do  not  see  that  the  stories  of  these 
witnesses  are  so  utterly  Incompatible  as 
counsel  would  have  us  find  them.  It  is  quite 
within  the  bounds  of  reason  that  both  saw 
parts  of  the  same  circumstances  and  occur- 
rences but  that  Oxman  saw  more  than  the 
other  witness  could  observe  from  the  place 
which  he  occupied.  But  we  cannot  tell  wliat 
may  have  been  the  exact  mental  processes  of 
the  jurors.  For  all  we  know  they  may  have 
rejected  all  of  Oxman's  testimony  and  may 
have  acted  entirely  upon  that  of  MacDonald ; 
or  the  reverse  may  have  been  true;  or  they 
may  have  credited  parts  only  of  the  testi- 
mony of  each  witness.  All  that  this  court 
may  do  Is  to  determine  whether  or  not  there 
Is  sufficient  evidence  of  any  sort  to  support 
the  verdict,  and  we  cannot  escape  the  con- 
clusion that  It  is  amply  supported. 

While  Oxman  and  MacDonald  were  the 
only  witnesses  who  stated  that  they  saw 
Mooney  at  Steuart  and  Market  streets  near 
the  time  of  the  murders,  there  was  other  tes- 
timony which,  If  the  Jurors  believed  It,  estab- 
lished the  relationship  of  Mooney  and  Bil- 
lings. In  this  case,  as  In  the  case  of  People 
V.  Billings,  witnesses  testified  that  they  saw 
Billings  with  a  suit  case  at  721  Market  street 
less  than  four-flftbs  of  a  mUe  from  the  Junc- 
tion of  Market  and  Steuart  streets  shortly 
before  his  arrival  at  the  scene  of  the  crime. 
Miss  Sadie  Edeau  said  that  she  saw  Billings 
on  the  roof  of  the  building  at  721  Market 
street.  He  bad  a  suit  case  in  his  hand  and 
was  leaning  over  the  edge  of  the  building. 
Witness,  as  she  said,  was  standing  on  the 
sidewalk,  and  after  seeing  Billings  she  mov- 
ed to  a  place  In  front  of  the  Kamm  Building 
nearby,  and  while  there  saw  Moon^  and 
his  wife  coming  from  the  direction  of  721 
Market  street.  She  stated  that  the  Mooneye 
rushed  Into  the  entrance  to  the  Kamm  Build- 
ing, and  he  placed  something  for  bis  wife  to 
sit  upon;  that  at  that  time  Billings  was 
talking  as  be  stood  near  the  edge  of  the  side- 
walk to  police  officer  Moore,  vrhom  the  wit- 
ness did  not  then  know;  that  then  Billings 
walked  over  and  met  Mooney  near  the  mid- 
dle of  the  sidewalk;  and  that  then  BilUngs 
and  the  Mooneys  walked  eastward  towards 


the  ferry  and  In  the  direction  of  Steuart 
street  Then  she  saw  Israel  Weinberg  get 
Into  an  automobile  which  stood  near  the 
place  where  Billings  and  the  police  officer 
had  been  standing.  He  drove  away  towards 
the  east. 

Herbert  A.  Wade,  principal  of  a  govern- 
ment school  In  Hawaii,  testified  that  he  was 
in  the  vicinity  of  721  Market  street  on  the 
afternoon  of  July  22,  1916;  that  while  he 
was  looking  into  a  showcase  containing  an 
exhibit  of  a  dental  office.  Warren  K.  Billings 
passed  Iilm,  and  went  up  the  steps  Into  the 
office;  that  Billings  had  a  suit  case;  that 
afterwards  witness  saw  a  man  and  a  woman 
there,  but  could  not  Identify  them  as  the 
Mooneys. 

Police  Officer  Earl  R.  Moore  as  a  witness 
told  the  Jury  of  seeing  Billings  In  front  of 
721  Market  street  shortly  before  the  parade. 
Moore  was  clearing  the  street  of  automobiles 
In  preparation  for  the  procession.  One  car 
was  standing  near  the  curb,  and  the  officer 
sounded  its  horn  in  an  effort  to  attract  the 
attention  of  the  owner.  Finally  Billings 
walked  out  to  the  sidewalk,  and  in  response 
to  an  Inquiry  said  that  he  did  not  own  the 
automobile,  but  that  the  owner  would  be 
there  'in  a  minute."  At  this  Juncture  duty 
called  the  policeman  away,  and  when  he 
returned  the  car  had  disappeared. 

Mrs.  Nellie  Edeau  substantially  corrobo- 
rated the  testimony  of  her  daughter,  Miss 
Sadie  Edeau,  and  said  that  after  Mr.  and 
Mrs.  Mooney  Joined  Billings  she  heard  the 
latter  say:  "We  have  to  make  the  ferry  be- 
fore two  o'clock." 

Peter  VIdovlch  told  of  a  visit  to  the  office 
of  a  dentist  at  721  Market  street  on  the  aft- 
ernoon of  July  22,  1916,  and  of  there  meeting 
Billings  as  the  latter  was  going  up  the  stair- 
way. Billings,  he  said,  had  a  stilt  case.  He 
described  it  as  resembling  a  drummer's  sam- 
ple case.  By  the  testimony  of  George  H. 
Speed,  who  described  himself  as  the  "secre- 
tary of  the  I.  W.  W.,"  the  prosecution  sou^t 
to  establish  the  fact  of  communication  be- 
tween Billings  and  Mocmey  on  the  19th  of 
July,  three  days  before  the  commission  of  the 
murdera  He  testified,  that,  on  that  day,  he 
carried  a  note  from  BlUIngs  to  Mooney,  who 
said  he  would  meet  the  writer  at  the  "Blast" 
office.  The  "Blast,"  as  was  developed  on  the 
cross-examination  of  Detective  Sergeant 
FroU,  was  an  anarchistic  paper, 

[31  It  will  be  seen  from  the  review' of  tes- 
timony given  above  that  both  the  manner  of 
placing  the  deadly  bomb  and  the  defendant's 
guilty  connection  therewith  find  abundant 
support  in  the  evidence.  The  defense  Intro- 
duced evidence  tending  to  contradict  the 
shovrlng  of  the  use  of  a  bomb  concealed  in 
a  suit  case  and  also  that  of  the  presence  of 
the  defendant  near  the  scene  of  the  crime, 
but.  as  the  Jury  resolved  this  conflict  of  tes- 
timony against  the  defendant,  we  may  not 
disturb  the  verdict.  No  principle  of  law  Is 
more  flrmly  establiafhed  than  this. 
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Ai^llant's  counsel,  while  conceding,  as 
of  course  tbey  must,  that  where  confllctlDg 
testimony  Is  given  upon  any  matter  perti- 
nent to  the  questions  at  Issue  In  a  trial, 
this  court  is  powerless  to  set  aside  the  ver- 
dict of  a  jury,  nevertheless  contend  that 
the  showing  of  Mooney's  absence  from  the 
comer  of  Steuart  and  Market  streets  at  the 
time  when  the  suit  case  was  left  there  Is 
so  complete  as  to  amount  to  a  demonstration, 
and  that  therefore  this  court  should  reverse 
the  judgment  and  order  from  which  defmd- 
ant  has  appealed.  In  this  behalf  they  call 
our  attention  to  the  testimony  of  a  witness 
for  the  peiqple,  Capt.  Matheson  of  the  San 
Francisco  police  department,  who,  speaking 
of  the  time  of  the  explosion,  testified  as  fol- 
lows: 

"It  was  at  six  minutes  past  two.  I  haopcn- 
ed  to  look  at  the  clock  in  the  Ferry  Bullcling, 
and  I  looked  at  the  clock  in  the  saloon  which 
had  stopped  at  the  time  of  the  explosion." 

Mr.  and  Mrs.  Mooney  both  testified  that 
they  8i>ent  all  of  the  time  after  the  head  of 
the  procession  came  in  view  and  until  the 
parade  had  passed  on  the  roof  of  the  Eilers 
building  at  975  Market  street,  except  a  few 
moments  during  which  the  defendant  went 
to  his  wife's  studio  In  the  building  to  get  a 
newspaper.  There  was  testimony  which,  if 
believed  by  the  jurors,  would  have  corrobo- 
rated tills  account.  Certain  pictures  were  In- 
troduced In  evidence.  These  were  the  work 
of  a  young  man  who  photographed  the  peo- 
ple on  the  roof  of  the  Ellers  Building.  Some 
of  the  photographs  showed  defendant  at  that 
place,  which  was  more  than  6,000  feet  from 
the  comer  of  Steuart,  and  Market  streets  and 
more  than  7,000  feet  If  a  journey  were  made 
between  the  two  places  by  way  of  Mission 
street,  which  Is  paralld  with  Market  street. 
These  pictures  also  show  a  clock  on  a  build- 
ing near  by,  and,  according  to  the  time  in- 
dicated, Mrs.  Mooney  was  on  the  root  at  2 
minutes  of  2  o'clock,  and  i^e  and  her  hus- 
band were  there  at  1  minute  after  2  and  at 
4  mlnntea  after  2.  Assuming  that  the  clocks 
involved  In  the  testimony  were  correct,  we 
cannot  see  that  the  alibi  Is,  as  counsel  for 
deftodant  contend,  sdenUflcally  establlslwd. 
All  of  the  testimony  regarding  the  time  when 
the  suit  case  was  placed  on  the  sidewalk 
merely  approximated  the  hour.  The  length 
of  time  during  which  the  suit  case  was  seen 
by  the  witnesses  who  testified  that  they  ob- 
served It  was  estimated  by  them,  and  we  can- 
not say  that  within  the  estimates  as  given, 
if  they  were  taken  as  substantially  correct  by 
the  jury,  the  def^dont  could  not  have  pro- 
ceeded by  automobile  from  the  scene  of  the 
purposed  explosion  to  the  Ellers  Building 
and  to  the  roof  before  the  operation  of  a 
time  device  to  detonate  the  bomb.  All  of 
these  matters  pertaining  to  the  alleged  alibi 
were  before  the  jury.  It  was  for  the  jurors 
to  say  from  the  evidence  whether  or  not  any 
real  alibi  was  established. 

[4]  Certain  errors  are  asserted  to  exist  by 


appellant's  counsel.  These  are  based  upon 
the  admission  of  certain  evidence.  A  ball 
bearing  found  In  Steuart  street  by  witness 
Ormston  was  properly  admitted.  It  was 
found,  as  the  witness  testified,  very  soon 
after  tha  tragedy  In  the  Immediate  vldnlty 
of  the  explosion,  and  It  had  blood  on  It  and 
was  warm.  These  circumstances  would  jus- 
tify a  conclusion  that  it  had  fwraed  a  part 
of  tin  bomb.  The  fragment  of  a  ball  bearing 
found  by  witness  Alrola  was  also  admissible. 
It  was  picked  up  about  15  nrinutes  after  the 
explosion,  and  the  fractured  part  was  bright 
as  If  the  break  were  very  recent  This  would 
Indicate  that  a  great  force  had  been  applied 
to  the  metal  very  recently,  and  the 'jurors 
would  be  but  fbllowlng  the  Amplest  logic  If 
they  found  It  to  have  been  one  of  the  frajp* 
ments  of  the  bomb. 

[6-7]  The  firearms  and  cartridges  found  In 
the  room  occulted  by  Billings  and  the  cartr 
ridges  found  In  defoidant's  nxmi  should  have 
been  admitted,  as  they  were.  The  cartridges 
found  in  Mooney's  room  were  of  the  kind  and 
caliber  of  those  picked  up  afterwards  at  the 
scene  of  the  explosion.  They  indicated  pos- 
session by  the  defendant  of  the  means  for  the 
perpetration  of  the  Crime.  All  of  the  other 
alleged  errors  have  been  discussed  In  Peo- 
ple T.  Binings.  and  we  again  adopt  the  ruling 
of  the  District  Court  of  Appeal  and  the  part 
of  the  opinion  relating  thereto  as  follows: 

"The  fact  that  the  cartridges  found  in  the 
room  of  the  defendant  after  the  commission  of 
the  crime  were  of  the  same  character  and  caliber 
of  those  found  in  the  bodies  of  the  victims  of 
the  explosion  was  admissilile  as  tending  In  a 
measure  to  show  that  the  defendant  had  the 
means  at  band  to  commit  the  crime  charged 
against  him,  in  the  manner  and  by  the  means 
which  it  was  shown  were  employed  to  commit 
the  crime.  1  Michie  on  Homidde,  pp.  861,  865, 
857.  85»;  21  Oyc.  946. 

"While  it  is  true  that  no  ball  bearings  were 
found  in  the  bodies  of  the  victims  of  the  explo- 
sion, nevertheless  the  ball  bearings  admitted  in 
evidence  were  found,  immediately  after  the  ex- 
plosion, in  the  midst  of  other  things  whidi, 
when  considered  in  connection  with  all  of  the 
circumstances  shown  in 'evidence  concerning  the 
character  of  the  explosion  and  its  effect,  ap- 
parent!^ constituted  a  part  of  the  bomb,  and 
were  therefore  admissible  as  tending  in  some 
degree  .to  show  what  were  the  constituent  ele- 
ments of  the  bomb.  In  this  connection  it  may 
be  noted  that  'the  tendency  of  modem  dedsions 
is  to  admit  any  evidence  which  may  have  a 
tendency  to  illustrate  or  throw  any  light  on  the 
transaction  in  controversy,  or  give  any  weight 
in  determining  the  issue,  leaving  the  strength 
of  Such  tendency  or  the  amount  of  such  weight 
to  be  determined  by  the  jury.'  Moody  v.  Peir- 
ano,  supra  [4  Cal.  App.  411.  88  Pac.  380]. 

"The  presence  in  evidence  of  the  pistol  found 
In  the  defendant's  room  came  in  as  a  mere  in- 
cident to  the  testimony  which  showed  the  re- 
sult of  the  search  of  defendant's  room,  and,  con- 
ceding that  It  was  improperly  admitted  in  evi- 
dence, we  cannot  conceive  how  it  could  have 
prejudiced  the  defendant" 

[I]  The  evidence  at  the  trial  was  to  the  ef- 
fect that  the  cartridges  found  in  the  room  oc- 
cupied by  Billings  were  contained  In  a  tin 
can.  The  bullets  were  of  the  caliber  known 
as  "22  short"  and  "22  long,"  similar  to  those 
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found  near  tbe  place  of  the  murder.  The 
can  was  almost  half  filled  with  these  cart- 
ridges, and  the  two  kinds  were  mixed  to- 
gether. There  was  a  piece  of  paper  around 
the  top  of  the  can.  The  Jurors  were  of  course, 
entitled  to  consider  the  quantity  and  the 
manner  of  assembling  these  cartridges  as  in- 
dicating whether  they  might  have  been  ac- 
Qulred  for  use  in  the  manufacture  of  a  bomb 
or  for  the  small  rifle  which  was  also  found 
in  Billings'  room. 

[I]  There  was  testimony  sufficient,  if  cred- 
ited by  tbe  Jury,  to  establish  a  conspiracy  be- 
tween Billings  and  Mooney  to  commit  the 
crime. 

From  tbe  record  before  us  it  appears  that 
tbe  defendant  was  confronted  by  testimony 
from  many  sources  which  fully  supports  the 
verdict  found  by  the  Jury.  He  was  defend- 
ed with  great  ability  in  the  superior  court, 
and  be  was  similarly  represented  in  this 
court.  We  cannot  find  that  he  was  deprived 
of  any  right,  statutory  or  constitutional,  or 
that  any  material  error  of  law  was  commit- 
ted calling  for  a  reversal  of  the  Judgment  or 
an  abrogation  of  the  order  denying  his  'mo- 
tion for  a  new  trial. 

Tbe  Judgment  and  order  are  affirmed. 

(U  Cal.  App.  40)  ==«" 
NEAIi  V.  INDUSTRIAL  ACCIDENT  COM- 
MISSION OF  CALIFORNIA. 
{Civ.  1817.) 

(District  Conrt  of  Appeal,  Third  District,  Cali- 
fornia.  Jan.  24,  1918.) 

Master  awd  Servant  «=»417(3)— Wobkmen's 

COMFERSATIOH  ACT— CeRTIOBABI— TlHB  lOB 

Filing'. 

Where  order  of  Industrial  Commission  de- 
nying petitioD  for  rehearing  was  made  and  en- 
tered December  22d,  an  application  for  cer- 
tiorari to  appellate  court  to  review  such  order, 
filed  by  the  clerk  January  24tb  following,  came 
too  late,  and  writ  will  be  denied,  In  rlew  of 
Workmen's  Compensation  Insurance  and  Safe- 
ty Act  (St  1917,  p.  875)  |  67a,  providing  that 
within  30  days  after  tbe  application  for  a  re- 
hearing is  denied  any  party  aifected  may  apply 
to  the  Supreme  Conrt  or  District  Court  of 
Appeal  for  writ  of  certiorari  or  review,  for  the 
porpose  of  having  the  lawfulness  of  tb»  rehear- 
ing inquired  into  and  determined. 

Appllcatt<ni  by  G.  B.  Neal  tor  a  writ  of 
certiorari  against  the  Industrial  Accident 
Commission  of  tbe  State  of  California.  De- 
nied. 

B.  E.  Neal,  in  pro.  per. 

PER  CURIAM.  The  petitioner  to  the 
above-entitled  case  seeks  a  writ  of  certiorari 
to  review  the  proceedings  wherein  on  his 
application  to  the  respondent  above  named 
for  a  rehearing,  bis  petition  was  denied.  It 
appears  from  the  petition  herein  that  the 
order  denying  the  rehearing  of  which  peti- 
tioner makes  complaint  was  made  and  enter- 
ed December  22,  1817.  Section  e7a  of  the 
Workmen's   Compensation   Insurance  and 


Safety  Act  of  1017  (Stats.  p.  875)  pro- 
vides that: 

"Within  thirty  days  after  tbe  application  for 
a  rehearing  is  denied,  or,  if  the  application  is 
granted,  within  thirty  days  after  the  rendition 
of  the  decision  on  the  rehearing,  any  party  af- 
fected thereby  may  apply  to  the  Supreme  Coort 
of  this  state,  or  to  the  District  Court  of  Ap- 
peal of  the  appellate  district  in  which  such  per- 
son resides,  for  a  writ  of  certiorari  or  review, 
•  •  •  for  the  purpose  of  having  the  lawful- 
ness of  tbe  original  order,  rule,  regolatioo.  deci- 
sion or  award,  or  the  order,  rale,  regulatioo, 
decision  or  award  on  rehearing  inquired  into 
and  determined." 

Tbe  petition  was  received  at  tbe  office  of 
the  clerk  of  this  court  and  was  filed  on  Jan- 
uary 24,  1918.  The  application  for  the  writ 
cornea  too  late,  and  tbe  writ  is  tberefwe  de- 
nied. 

06  OKI.  App.  88> 

PEOPLE  V.  SMITH.    (Cr.  713.) 

(District  Court  of  Appeal,  First  Dutrict,  Oali- 
fomia.   Jan.  28,  1918.    Kebeariiw  Denied 
by  Supreme  Court  March  28,  1918.) 

1.  Weapons  ^=»2  —  Cabbtinq  Conceai.ed  — 
Statute— CoNSTiTunoNALiTT. 

St.  1917.  p.  221,  I  S,  providing  that  every 
person  who  carried  in  any  municipal  corpora- 
tion any  pistol,  revolver,  or  other  firearm  con- 
cealed upon  bis  person  without  license,  shall  be 
guilty  of  a  misdemeanor,  and  guilty  of  a  felony 
if  previously  convicted  of  any  felony,  or  any 
crime  made  punishable  by  the  act,  is  a  reaaon- 
able  police  regulation. 

2.  Constitutional  Law  «=>308(1)  —  Casbt- 
iNo  Conokalbd  Wkaponb— Class  I^ibla- 

'  TION. 

St  1917,  p.  221.  f  S,  U  not  objectionable  as 
class  iegislation,  since  it  operates  uniformly  on 
all  persons  in  the  same  category;  there  being 
reasonable  basis  for  the  classincation. 
S.  CoNBTmmoNu,  Law  «=>20S QauTina 

Concealed  Wkapohb  —  "Bz  Post  Facto" 

Statute. 

St  1917.  p.  221,  S  3,  Is  not  objectionable,  as 
ex  post  facto,  on  account  of  the  provision  pre- 
scribing a  heavier  penalty  for  one  prerioualy 
convicted. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Seriss,  Ex  Post 

Facto.] 

4.  Weapons  «=>2  —  Cabrthtg  Coitckalbd  — 
Subject  fob  State  Lbqislation. 
The  subject  of  carrying  weapons  Is  not 
purely  a  municipal  affair;  the  prevention  and 
the  puniehment  of  crime  being  always  a  proper 
subject  for  state  legislation. 

Appeal  from  Superior  Court,  Alameda 
County;  F.  B.  Ogden.  Judge. 

Charles  Smith  was  convicted  of  a  viola- 
tion of  St.  1917,  p.  221,  relating  to  and  reg- 
ulating the  carrying,  possession,  sale,  or 
other  disposition  of  firearms  capable  of  be- 
ing concealed  on  the  person,  etc.,  and  he  ap- 
peals. Judgment  affirmed. 

B.  M.  Royce,  of  Oakland,  for  appellant. 
U.  S.  Webb,  Atty.  Gen.,  and  John  H.  Bloi^ 
dan.  Deputy  Atty.  Gen.,  for  the  People. 

LENNON,  P.  J.  The  defendant  was 
charged  with  the  violation  of  section  3  of 
chapter  145  of  tbe  Statutes  of  1917.  Tbe  in- 
formation also  charged  him  wltb  a  prior  con- 
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rictlon  of  grand  larceny.  Upm  bis  airaign- 
ment  the  defendant  pleaded  gnUty  at  the 
crime  duirged,  and  admitted  tbe  prior  con- 
vlctloD.  Tba  Indeterminate  sentence  provid- 
ed by  law  was  thereupon  Imposed,  directing 
that  the  d^endant  be  taken  and  confined  in 
the  state  priscn  at  San  Qnentln  tta  a  period 
not  to  exceed  Ave  years. 

[1]  This  is  an  a^eal  from  the  iodgmfmt 
in  wUch  the  only  qnestioii  raised  is  as  to 
the  omsUtntlonality  of  the  section  of  the 
statute  onder  which  defendant  was  diarged 
and  convicted.  That  section  reads: 

"Every  person  who  carries  in  any  dty,  dty 
and  county,  town  or  municipal  corporatioD  of 
this  state  any  pistolt  revolTer,  or  other  hrearm 
concealed  upon  bis  person,  without  havins  a 
license  to  carry  such  firearm  as  herdoafter  pro- 
vided in  section  six  of  this  act,  aball  be  guilty 
of  a  miademeanor,  and  if  he  has  been  convictea 
previoasly  of  any  felony,  or  of  any  crime  made 

Sonishable  by  this  act,  be  is  guilty  of  a  felony." 
tats.  1917,  p.  221. 

The  sectiim  in  question  is  a  reasonable 
police  regulation.  Ex  parte  Cheney,  90  Cal. 
617,  27  Pac.  436;  Ex  parte  Luening,  S  CaL 
App.  76,  84  PaCL  445. 

[2]  While  the  statute  provides  a  heavier 
penalty  for  one  who  has  been  previoiwly 
convicted  of  a  felony  than  for  one  who  has 
suffered  no  prior  convictkm,  nevertheless 
it  operates  uuiformly  upon  all  persons  In 
the  same  category,  and  there  Is  a  reascmable 
bads  for  the  classiflcalion.  Therefore  it  Is 
not  objectionable  as  class  lei^atlon. 

[SI  Nor  does  the  provision  prescribing  a 
heavier  penalty  for  one  previously  convicted 
of  a  felony  render  the  law  ex  post  facto. 
"A  law  Is  not  (^jectionable,  as  ex  post  facto, 
which.  In  providing  for  the  punishmmt  of 
future  offenses,  authorizes  the  offender's 
conduct  in  the  past  to  be  taken  into  the  ac- 
count, and  the  punishment  to  be  graduated 
accordingly."  Ex  parte  Outierres,  45  Cal. 
429. 

[4]  The  ot^tton  that  the  subject  of  car- 
rying weapons  Is  purely  a  municipal  affair 
is  not  well  taken.  The  prevention  and  pun- 
ishment of  crime  is  always  a  proper  sub- 
ject for  state  leglslatton. 

Judgment  affirmed. 

We  concur:  KERBIGAN.  J.;  BBASLT. 
Judge  pro  tem. 

(M  Cal.  App.  114) 

PEOPLE  V.  BliGAR.    (Cr.  566.) 

(District  Court 'of  Appeal,  Second  District,  Cali- 
fornia.   Jan.  31,  191&) 

1.  Cbiuinax  Law  «=>371{0)  •-•  EviDENOB  — 
Subsequent  Act. 

In  a  prosecQtion  for  rape,  evidence  of  a 
labaequent  act  was  admissibu  to  show  tbe 
lascivious  disposition  of  defendant  toward  tbe 
prosecating  witness,  and  the  consequent  proba- 
bility of  tbe  commission  of  tbe  prior  act 

2.  Cbuukai.  Law  «s3823(1)— Insrauonon— 
Date  (HT  Offense. 

Id  a  prosecution  for  rape  oommitted  May 
6tb,  there  being  evidence  ot  two  acts,  committed 


llien  and  Hay  1401,  the  Instmction  Uiat  it  was 
not  incumbent  on  the  prosecution  to  prove  tbe 
exact  time  and  place  of  tbe  offense,  it  being 
sufficient  that  the  prosecution  establisb  its  com- 
mission beyond  a  reasonable  doubt  at  any  time 
within  three  years  prior  to  tba  filing  of  informa- 
tion August  8tb,  was  erroneous,  though  the 
court  told  tbe  jury  that  if  tbey  believed  that 
defendant  on  or  about  May  6th  did  willfully,  un- 
lawfully, and  feloniously  have  and  accomplish 
an  act  of  sexual  intercourse  with  and  upon  the 
person  of  tbe  prosecuting  witness,  tbey  should 
&Dd  him  guilty  as  cbar^. 

Appeal  from  Superior  Court,  Orange  Coun- 
ty;  Z.  B.  West,  Judge. 

Jim  Elgar  was  convicted  (tf  rape,  and 
from  the  Judgment,  and  an  order  denying 
his  motion  for  new  trial,  he  appeals.  Re- 
versed, and  cause  remanded. 

T.  A  Wells,  S.  M.  Johnstone  and  M.  C. 
Atchison,  all  of  Los  Angeles,  for  appellant. 
U.  S.  Webb,  Atty.  Gen.,  Bobert  M.  Clarke, 
Deputy  Atty.  Gen.,  and  Robert  B.  GamariUo, 
of  Los  Angeles,  for  the  People. 

WORKS,  Judge  pro  tem.  The  appellant 
was  convicted  of  the  crime  of  rape,  and  was 
sentenced  to  not  less  than  60  years  in  the 
state  prison.  The  appeal  is  from  tbe  Judg- 
ment and  from  an  order  denying  a  motion 
for  a  new  trial. 

[1 ,  2]  There  is  evidence  In  the  record  whidh 
tends  to  show  that  tbe  appelant  committed 
two  acts  ot  rape  upon  tbe  prosecuting  wit- 
ness, one  about  May  6th,  the  other  about 
May  14tb,  both  in  1917.  The  information 
charges  that  the  act  was  committed  on  or 
about  the  6th  day  of  May,  1917,  and  the  dis- 
trict attorney  told  the  Jury,  near  the  com- 
mencement of  the  trial,  that  he  selected  the 
act  of  May  6th,  or  tbareabouts,  as  the  one 
upon  whlc^  he  would  ask  for  a  conviction. 
This  statement  was  made  in  connection  with 
a  remark  of  the  court  showing  the  reastm 
for  the  admission  of  evidence  as  to  the  act 
of  May  14th.  Evidence  of  that  act  was  of 
course  admissible  to  show  the  lascivious  dis- 
position of  the  ap[)eIlaot  toward  the  prose- 
cuting witness  and  the  consequent  probabil- 
ity of  the  commission  of  the  act  of  May  6th 
(People  V.  Holier,  143  Cal.  621,  76  Pac  500) ; 
but  the  cotut  instructed  the  Jnry  that: 

"It  Is  not  incumbent  upon  the  prosecution  to 
prove  the  exact  time  and  place  when  the  offense, 
for  which  the  defendant  is  being  tried,  occurred; 
it  is  sufficient  if  the  prosecution  established  the 
commission  of  said  crime,  beyond  a  reasonable 
doubt,  at  any  time  within  three  years  prior  to 
the  filing  of  the  information  in  this  case,  which 
information  was  Hied  In  this  court  on  the  8th 
day  of  Aognst,  1917." 

This  Instruction  was  erroneous.  Its  sub< 
Ject-niatcer  comes  directly  within  the  stric- 
tures passed  upon  a  similar  instruction  in 
People  V.  WUlIams,  133  CaL  165,  168,  65  Pac 
323,  324  (and  see,  also,  People  v.  Harlan,  29 
Cal.  App.  600,  156  Pac.  980),  although  In  that 
case  there  was  evidence  of  many  illicit  acts: 

"A  verdict  of  guilty  could  have  been  rendered 
under  such  an  instruction,  although  no  two 
jurors  were  convinced  b^rand  «  reaaonaUe 
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doubt,  or  at  all,  of  the  truth  of  the  char^  as 
to  aoj  one  of  these  separate  offenses.  Even 
worse  than  that  was  possible.  As  to  every 
specific  oSeose  which  there  was  an  attempt  to 
prove,  and  which  could  be  met  hj  proof,  the  de- 
lendant  may  have  eatabliabed  his  defense,  and 
yet  upon  the  greneral  evidence  of  contlDaoua 
crime,  which,  in  the  nature  of  thing:s,  he  could 
only  meet  by  his  pet^onal  denial,  he  may  have 
been  convicted.  And  bow  could  he  defend  when 
he  was  not  informed  as  to  what  particular  of- 
fense, oat  of  hnndreds  testifled  to  Dy  the  prose- 
cutrix, he  was  to  be  tried?  ♦  •  *  In  this 
case,  as  well  as  in  any  other,  the  prosecution 
must  charge  a  specific  oGfense,  and  the  convic- 
tion, if  one  Is  bad,  must  depend  upon  the  proof 
Of  that  offense  alone.  Other  incidents  are  im- 
portant only  as  tending  to  prove  the  one  spe- 
cific offeuse  for  the  alleged  commission  of  which 
defendant  is  on  trial." 

It  is  true  that  in  tbis  case  the  court  told 
the  Jury,  In  another  instniction: 

"If  you  believe  •  •  •  that  the  said  Jim 
Elgar,  on  or  about  the  6th  day  of  May,  1917, 
•  •  •  did  willfully,  unlawful^,  and  felonious- 
ly have  and  accomplish  an  act  of  sexual  inter- 
course with  and  upon  the  person  of  one  Clemen- 
tina Elgar,  *  •  *  you  should  find  him 
guilty  as  charged  in  the  information." 

That,  however,  does  not  materially  help 
the  situation.  The  mention  of  May  Gth  In 
tbe  instruction  Just  quoted  did  not  eliminate 
the  damage  done  by  the  other  Instruction,  In 
which  tbe  Jury  was  plainly  told,,  without 
mention  of  dates,  however,  that  they  might 
convict  appellant  of  the  commission  of  tbe 
crime  charged  to  have  been  committed  on 
May  6th  If  they  believed  from  the  evidence 
that  he  bad  committed  one  on  either  May 
6tb  or  May  14tb. 

There  are  other  errors  shown  by  the  rec- 
ord, bat  as  tbey  pertain  to  questions  whlc^ 
are  not  likely  to  come  before  tbe  court  on 
a  new  trial,  we  do  not  deem  It  necessary  spe- 
cifically to  mention  them. 

Tbe  Judgment  and  order  are  reversed,  and 
the  cause  remanded. 

We  concur:  CONBBY.  P.  J. ;  JAMES,  J. 

(86  Cal.  App.  68)  * 

STANSBURT  v.  INDUSTRIAL  ACC.  COM- 
MISSION OP  CALIFORNIA  et  aL 
(Civ.  2446.) 

(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.   Jan.  26,  1918.) 

Mabteb  AMD  Servant  ^=>373  —  Workmen's 
CoMPENSATioK— "Course  of  Employment." 
An  employ^  injured  while  repairing  a  clam- 
shell dredge  which  his  employer  intended  to  sell 
was  not  injured  in  the  course  of  his  employer's 
business  of  leasing  road-makiog  machines. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Course 
of  Employment] 

Original  application  by  Charles  Stansbury 
for  a  writ  of  review  to  annul  an  award  to 
W.  J.  Husong  under  the  Workmen's  Com- 
pensation Act,  made  by  the  Industrial  Acci- 
dent Commission  of  the  State  of  California. 
Award  annulled. 


Hocker  &  Austin,  of  Los  Angeles,  for  pe- 
titioner. Ctirlstopber  M.  Bradley,  of  San 
Francisco,  for  respondents. 

WORKS,  Judge  pro  tem.  The  respond- 
ent Industrial  Accident  Commission  allowed 
compensation  to  W.  J.  Husong  for  an  Injury 
received  while  be  was  In  tbe  employ  of  pe- 
titioner, and  petitioner  now  asks  that  the 
award  be  annulled.  It  Is  conceded  that  tbe 
employment  was  casual.  It  Is  also  contend- 
ed by  petitioner  that  the  Injury  did  not  oc- 
cur in  the  usual  course  of  bis  business.  Tbe 
commission  found  that  petitioner  "was  in 
the  business  of  leasing  certain  road-maktng 
machinery  and  outfit,  and  that  It  was  neces- 
sary and  In  the  usual  course  of  said  business 
to  keep  the  said  machinery  and  outfit  In  re- 
pair; that  the  work  and  employment  of  the 
applicant  at  tbe  time  of  bis  Injury  was  tbe 
repairing  of  such  niachlnery,  and  was  there- 
fore In  the  usual  course  of  tbe  business  of 
the  employer." 

Tbe  finding  that  petitioner  was  engaged 
In  the  business  of  leasing  road-making  ma- 
chinery and  outfit  Is  amply  supported  by  ttie 
evidence,  but  the  finding  that  tbe  applicant 
was  injured  while  making  repairs  on  ma- 
chinery used  In  that  business  finds  no  sup- 
port wtiatever  in  it  In  addition  to  the  ma* 
chlnery  used  In  the  business,  tbe  petitioner 
bad  tn  bis  possession  «  certain  damabell 
dredge,  whlcb  be  had  acquired  from  a  con- 
tractor who  bad  been  using  it  in  harbor 
work.  It  was  tn  no  sense  road-making  ma- 
chinery or  eqoipmmit.  This  dredge  petltlim- 
er  was  about  to  lease  to  anotbo-,  with  an 
option  to  purcbase  the  same,  but  some  re- 
pairs were  necessary  upon  it  before  it  could 
go  out.  Tbe  applicant  for  compensation  was 
employed  to  make  these  repairs,  and  was  tn- 
jured  while  prosecuting  tbe  labor.  Tbe  work 
being  performed  by  the  applicant  was  no 
more  nearly  in  tbe  course  of  tbe  employer's 
business  of  leasing  road-making  maclilnery 
than  it  tt  bad  been  the  work  of  shoeing  a 
horse  or  repairing  a  mowing  machine  owned 
by  tbe  employer.  The  case  Is  directly  with- 
in tbe  rule  laid  down  in  Maryland  Casualty 
Co.  V.  Plllsbury,  172  Cal.  748,  158  Pac.  1081. 

Tbe  award  is  annulled. 

We  concur:  CONRBT,  p.  J.;  JAMBS,  J'. 

"""^       (16  Cal.  App.  M> 
GOBDON  r.  PEBKINS  et  al.   (Ctv.  2272.) 
(District  Goa;:t  pf  Appeal,  First  District,  Oall- 
fomia.    Jan.  30,  1918.) 

1.  Appeai<  Aifo  Brbob  «=»1016(5)— Review— 

QUESTIONS  or  Fact  >—  Dbnial  or  Kkw 
RIAL. 

Where  motion  for  new  trial  <m  the  ground 
that  the  jury  rendered  a  quotient  verdict  was 
denied,  the  finding  that  such  verdict  was  not 
determined  by  a  resort  to  chance  will  not  be  dis- 
tnrbed  on  appeal;  tbe  evidence  thereon  being 
conflicting. 
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2.  Damaoks  ^»108— Mkasurb  or  Dakaqbs— 
Damage  to  Real  Pbopebt7. 
In  an  action  for  damages  to  a  small  parcel 
of  real  property  composiaff  imrt  of  a  larger 
tract,  deieudant  cannot  complain  that  the  dam- 
age  was  measured  by  the  amount  of  damage  to 
tbe  portion  destroyed,  and  not  the  depreciation 
of  t£e  entire  tract. 

Appeal  from  Superior  Court,  Mendocino 
Comity ;  J.  Q.  White,  Judge. 

Action  by  John  Gordon  against  Cbarles  R. 
Perkins  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.  ASQrmed. 

J.  A.  Pettis,  of  FL  Bragg,  and  Preston 
A  Preston  and  M.  H.  Iversen,  all  ot  Uktab, 
for  appellants.  Bobert  Duncan,  of  Uidah, 
for  resp<Hident 

KBRRI6AN,  J.  This  l8  an  appeal  froln  a 
Judgment  against  defendants  In  an  acHim 
wherein  plaintiff  sought  to  recover  damages 
for  Injuries  to  certain  real  property  commit- 
ted by  tbe  defteodanta  Such  of  tbe  facts  as 
are  necessary  to  an  understanding  of  the 
points  ber^  discussed  -will  be  stated  in  the 
course  of  the  opinion. 

In  bis  brief  the  plaintiff  makes  a  prdlmi- 
nary  motion  to  dismiss  the  appeal  upon  the 
ground  that  the  notice  to  ttie  clerk  to  pre- 
pare the  transcript  on  appeal  was  not  ^y&i 
within  the  time  ^ledfied  In  section  9S3a  of 
the  Code  of  CtvU  Procedure  after  notice  of 
tbe  entry  of  judgment  As  to  that  motion 
tbe  conduslon  we  have  reached  on  tihe  merits 
of  the  appeal  rraiders  unnecessary  a  consid- 
eration of  that  question. 

CI]  Tbe  first  point  presented  tor  a  reversal 
ot  the  Judgmoit  Is  that  tbe  trial  court  erred 
hi  denying  the  motion  for  a  new  trial  made 
on  the  ground  of  the  misctrnduct  of  the  Jury ; 
the  defendants  claiming  that  the  Jury  deter- 
mined t^  amount  of  its  verdict  by  a  resort 
to  chance; 

According  to  the  afBdavits  filed  by  the  de- 
fendants on  said  motion,  the  verdict  of  the 
jury  was  reached  by  each  Jui-or  specifying  a 
sum  to  wbldi  he  believed  the  plaintiff  en- 
titled (a  maximum  of  $1,000  having  first  been 
agreed  upon),  dividing  the  aggr^te  of  the 
figures  thus  obtained  by  12,  and  ad<q>ting  the 
quotient  as  tbe  amount  of  the  vwdlct.  As- 
suming that  a  verdict  reached  in  this  manner 
is  one  found  by  chance,  and  will  be  set 
aside  (Dixon  v.  Pluns,  98  CaL  384.  83  Pac. 
268,  20  R.  A.  608,  35  Am.  St  Rep.  180; 
People  V.  Richards,  1  Cai.  App.  566,  82  Pac. 
601),  still  In  the  present  case,  according  to 
the  affidavits  filed  by  the  plaintiff  on  the  mo- 
tion, it  appears  that  after  the  amount  of  the 
proposed  verdict  was  ascertained  in  the  man- 
ner stated  the  jurors  deliberated  and  con- 
sulted among  themselves,  and  as  a  result  of 
such  subsequent  deliberation  decided,  inde- 
pendent of  the  agreement  that  had  been  made 
concerning  the  manner  of  reaching  the  ver- 
dict, that  the  sum  so  ascertained  represented 
in  their  opinion  the  amount  ot  damages  to 


which  the  plaintiff  was  in  fact  entitled.  The 
record  therefore  presents  a  conflict  of  evi- 
dence on  the  question  of  whether  the  ver- 
dict was  determined  by  a  resort  to  chance; 
and  the  court  having  found  on  such  conflict 
in  favor  of  the  plaintiff,  the  action  of  the 
court  will  not  be  disturbed  on  appeal.  Dixon 
V.  Pluns,  101  Cal.  511,  35  Pac.  1030;  McDon- 
nell V.  Fescadero  Stage  Co.,  120  CaL  479, 
62  Paa  725. 

[2]  Passing  to  the  next  i>olnt  made  by  the 
defendants,  tbe  plaintiff  In  this  action  claims 
damages  for  Injury  to  a  small  portion  of  a 
quarter  section  of '  land  belon^ng  to  him 
caused  by  tbe  defendants.  It  appears  that 
tbe  defendants,  acting  for  the  state  flsh  and 
game  commission,  went  upon  the  land  of  the 
plaintiff  and  removed  a  dam  which  obstruct- 
ed the  free  m6vement  of  migratory  fish  up 
and  down  a  stream  flowing  through  said 
land.  At  the  trial  plaintiff,  over  the  objec- 
tion of  the  defendants,  introduced  evidence 
tending  to  show  the  amount  of  damage  to  tbe 
portion  of  the  land  permanently  injured.  De- 
fendants here  arguev  as  they  ^Id  in  the  trial 
court,  that  the  true  measure  of  damages  In  a 
case  like  this  Is  the  amount  of  the  damage 
to  the  whole  tract  Doubtless  In  a  case 
where  It  is  shown  that  the  Injury  to  a  por- 
tion ot  the  property  has  depreciated  the 
market  value  of  the  entire  tract  the  correct 
measure  of  damages  Is  that  stated  by  tbe 
defendants,  but  In  the  present  case  no  such 
question  is  presented,  the  plalntifl  claiming 
damages  for  injury  merely  to  the  portion 
destroyed,  and  that,  we  think.  Is  the  least 
to  wlildi  he  is  entitled.  We  can  conceive  of 
no  similar  case  where  the  damage  to  the 
whole  would  be  less  than  tbat  to  a  portion; 
and,  if  this  be  true,  bow  can  the  defendants 
be  beard  to  complain? 

What  we  have  said  in  discussing  £he  last 
point  disposes  of  other  contentions  of  the 
defoidants  concerning  certain  of  the  instruc- 
tions to  the  Jury.  The  instructions  as  a 
whole  fairly  state  the  law  applicable  to  the 
facts  ot  the  case. 

Judgment  affirmed. 

We  concur:  LENNON,  P.  J.;  BBASLT, 
Judge  inro  tent 

(36  O&l.  App.  U) 

PEOPLE  V.  WAGNER.   (Cr.  412:) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.  Jan.  26,  1018.) 

L  Criminal  Law  €=»1131(3J— ArrEAL— Fail- 
DBE  TO  Appear— Failxjbe  to  File  Bbibf^ 
Election  of  Attobnbt  Genebal. 
Where  a  criminal  appeal  was  placed  on  tl)e 
calendar  of  the  Jaonary  term,  1018,  of  the  ap* 
pellate  court  and,  when  the  cause  was  in  its 
regular  order  called  for  hearing,  neither  of  the 
two  attorneys  of  record  of  defendant  appeared 
orally  to  argue  the  appeals,  and  there  was  not, 
and  is  not  now,  a  brief  filed  by  such  attorneys 
in  support  of  tbe  appeals,  though  the  transcripts 
containing  tbe  record  on  appeal  were  filed  Au- 
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eust  3,  1917,  ani  the  attorneys  for  defendant 
duly  notified  by  the  clerk  of  the  appellate  court 
that  the  case  would  be  called  for  Brgument  and 
BubmisaiM)  Monday.  January  14tb.  the  Attorney 
General  could  move  on  uodce  to  dismiss  the  ap- 
peals or  submit  tbe  cause  for  decision  on  the 
record. 

2.  Cbiminal  Law  <t=»511(6)— Cobbobosation 

OF  ACCOMPLICES-^TATirra. 
In  a  prosecution  for  larceny  of  rojpe,  tents, 
and  other  artictes.  teBtimony  of  tbe  vile  of  the 
person  to  whose  premises  defendants  had  the 
Btolen  property  hauled  from  the  premises  of 
the  owner  that  she  saw  defendant  at  her  home 
at  about  9  o'clock  of  tbe  night  of  the  larceny, 
heard  him  ask  her  husband  to  go  to  the  place 
where  the  stolen  articles  had  been  left  by  him, 
and  haul  them  home,  and  saw  the  rope,  tents, 
etc.,  at  her  home  the  following  day,  was  suffi- 
cient corroboration  of  the  testimony  of  an  ae- 
CMD^Uce  to 'Satisfy  Qte  demands  of  Pen.  Code, 

3.  IiABCENT  4=»65  —  SumoiKnCT  or  Bti- 

DBNCE. 

In  a  prosecution  for  larceny  of  rope,  tents, 
and  othrar  artides,  eridence  held  to  support  Ter- 
dict  of  guilty. 

Appeal  from  Superior  Court  of  Sacramento 
County ;  Malcolm  C.  Glenn,  Judge. 

Harry  Wagner  was  convicted  of  grand  lar- 
ceny, and  from  the  judgment  and  an  or- 
der denying  his  motion  for  new  trial,  be  ai>- 
peals.  Judgment  and  order  affirmed. 

(ieorge  B.  Foote,  of  fiacramento,  and  P.  J. 
WUtcle.  for  appellant  U.  S.  Webb,  Atly. 
Gen.,  and  J.  Charles  Jones,  D^uty  Att?. 
Gen.,  for  the  People. 

HART,  J.  The  defendant  was  by  an  In- 
formation charged  with  and  by  a  Jury  con- 
victed of  the  crime  of  grand  larceny,  In  the 
superior  court  of  Sacramento  county,  and 
has  appealed  to  this  court  from  the  judgment 
of  conviction  and  the  order  denying  his  mo- 
tion for  a  new  trial. 

[1]  The  case  was  placed  on  tbe  calendar 
of  the  January,  1918,  term  of  this  court,  and 
when  the  cause  was  In  its  regular  order  call- 
ed for  hearing  neither  of  the  two  attorneys 
of  record  of  tbe  defendant  appeared  orally 
to  argue  the  appeals,  nor  was  there  then,  or 
is  there  now,  a  brief  filed  by  said  attorneys 
in  support  of  tbe  appeals,  although  the  tran- 
scripts containing  the  record  on  apiwal  were 
tiled  on  the  3d  day  of  August,  1917,  and  tbe 
attorneys  for  the  defendant  duly  notified  by 
the  clerk  of  this  court  that  the  case  would 
be  called  for  argument  and  submission  on 
Monday,  January  14,  1918.  Under  this  state 
of  tbe  record  there  was  either  one  of  two 
courses  only  to  be  pursued  by  the  Attorney 
General,  viz.:  To  move,  upon  notice,  to  dis- 
miss the  appeals;  (2)  the  submission  of  the 
cause  for  decision  upon  the  record.  People 
V.  Magrl,  32  Cai.  App.  536,  163  Pac.  503; 
People  V.  Coates,  32  Cal.  App.  533,  163  Pac. 
502;  People  v.  Maschini.  33  CaL  App.  424, 
165  Pac.  546.  The  Attorney  General  elected 
to  adopt  the  latter  course;  hence  we  have 
been  required  to  examine  the  record  to  as- 


certain whether  upon  the  face  thereof  there 
are  errors  compelling  a  reversal. 

The  defendant  and  three  other  pertleewera 
Jointly  diarged  with  the  larceny  of  a  quan- 
tity ot^rop^  a  number  of  tents,  and  otb&e 
artlclef^  of  tbe  aggregate  value  of  over  9200 
and  the  personal  proper^  of  one  Charles 
Ross.  The  crime  was  committed  in  the 
month  of  January,  1917,  Ui  the  city  of  Sacra- 
mento. 

It,  S]  The  evidence  need  not  be  set  out 
bereia  in  detalL  It  is  snfflciait  to  say  with 
respect  to  the  proc^  that  there  Is  ample 
testimony  to  support  tbe  conclusion  of  the 
Jury  that  tbe  defendant  and  at  least  one  of 
the  other  mea  Jcdntly  charged  with  blm  stole 
tbe  articles  described  tn  tbe  information  on 
a  nlgbt  In  the  said  month  of  January,  and 
bad  tbem  hauled  from  the  premises  <^  tbe 
owner  to  tbe  home  of  one  GllflUen,  who  owns 
an  express  wagon  and  carries  on  an  express 
business,  and  tbat  said  articles  were  kept  at 
GUflUen's  residence  for  several  days,  when 
the  defendant  and  one  of  bis  codefendants^ 
one  Cnmmings,  had  tbem  removed  to  another 
place  In  Sacramento.  Two  of  the  witnesses 
introduced  by  tbe  pet^le  to  support  tbe  pros- 
ecution were  codeCendants  of  the  accused. 
Upon  the  close  of  the  peoples  case  tbe  de- 
fendant, through  his  attorneys,  moved  the 
court  to  advise  tbe  Jury  to  acquit  on  the 
^ound  that  tbe  testimony  of  tbe  said  wit- 
nesses, one  of  whom  was  confessedly  an  ao 
complice  of  the  defendant  in  tbe  commission 
of  tbe  crime,  bad  not  been  corroborated  as 
:  required  by  section  1111  of  the  Penal  Cod& 
The  court  denied  tbe  motion  and  properly  so. 
The  testimony  of  Mrs.  GllflU^  that  she 
saw  the  defendant  at  b»  home  at  about  9 
o'doclc  of  the  xdsbt  of  the  larceny,  beard  blm 
ask  her  husband  to  go  to  the  place  where  tbe 
stolen  articles  bad  been  left  by  him  (Wagner) 
and  haul  them  to  his  (GllfiUcn's)  home,  and 
saw  the  rope,  tents,  etc.,  at  her  home  the 
following  day.  Itself  constituted  sufficient 
corroboration  of  the  testimony  of  the  accom- 
plices to  satisfy  the  demands  of  the  statute 
in  that  respect.  There  was,  however,  other 
corroboration  of  tbe  accomplices  in  the  testi- 
mony of  another  witness,  who  declared,  un- 
der oath,  that  a  few  days  after  the  goods 
were  stolen  be  packed  them  at  the  request  of 
Wagner  and  one  of  his  confederates.  Our 
conclusion  Is  that  the  verdict  is  sufficiently 
supported  by  competent  evidence. 

We  have  examined  the  court's  charge, 
and  in  It  we  have  found  no  error.  It  pre- 
sented to  the  Jury  in  clear  language  all  tbe 
principles  of  law  pertinent  to  the  case  as 
made  by  the  information  and  the  evidence. 

Nor  have  we  discovered  any  error  prejudi- 
cial to  tbe  rights  of  tbe  accused  in  the  rul- 
ings of  tbe  court  toudiing  tbe  adndsslbUity 
of  evidence. 

Tbe  case  seems  to  have  been  well  and  fair- 
ly tried,  and  the  verdict,  so  fer  as  we  ana 
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capable  ot  jndj^ng  from  the  baTe  record,  la 
Just 

The  jndgment  and  the  order  appealed  from 
are  affirmed. 

We  concur:  CHIPMAN»  P.  J.;  BUR- 
NETT, J. 


(36  Cal.  App.  69) 

NELSON  et  nz.  r.  COI/TON  et  a1.  (CIt.  1794.) 
(District  Court  of  Appeal.  Third  District,  Oall- 
fbmia.  Jan.  26,  1918.) 

1.  Vbndob  and  Pubchaskb  «=3>176— Acbeaoe 
— Deficisnct— iREniTcnoN  or  Price. 

Evidence  held  Bufficient  to  sustafn  a  finding 
that  land  was  purchased  withont  regard  to  acre- 
age, and  that  grantees  did  not  rely  on  any  state- 
ment of  grantor  as  to  acreage. 

2.  Appeal  and  Eeboe  «=5>1010(1)— Findinoa 
OF  CouKT— Review. 

Where  findings  are  supported  by  evidmce 
which  la  not  upon  its  face  unbeHeTable,  they 
cannot  be  disturbed  upon  review. 

3.  Peauds,  Statute  of  «=»116(0— Authob- 
iTT  OP  Agent— Necessitt  of  WBrnNo. 

That  an  agent  to  sell  land  had  no  written 
authority  to  sell  land  as  required  by  Civ.  Code, 
S  1624,  subd.  6,  is  a  matter  between  the  vendor 
and  the  agent  alone,  and  does  not  concern  the 
purchaser. 

4.  Deeds  9=958(2)— Dblivebt  of  Deed. 

If  pnrcbaser  of  land  employs  attorney  of 
vendor  to  take  care  of  b!s  part  of  the  transac- 
tion, he  can  make  bim  trustee  to  receive  the 
deed  so  as  to  pass  title  to  him  immediately  up- 
on delivery  to  the  attorney,  although  he  gives 
the  attorney  no  authority  to  accept  delivery. 

5.  Deeds  $=3Q2— Delivebt  of  Deed  to  Un- 
authobizbd  Agent— Ratification  st  Ac- 
tion. 

Where  purchaser  of  land  sued  to  reduce 
price  of  land  on  account  of  shortage  in  acreage, 
be  ratified  any  unauthorized  acts  of  another  in 
accepting  and  recording  the  deed  for  bim. 

Appeal  from  Superior  Court,  Sacramento 
County ;  Peter  J.  Shields,  Judge. 

Action  by  Carl  A.  Nelson  end  Jennie  Nel- 
son,  his  wife,  against  B.  F.  Colton,  O.  O. 
H<^kiiis,  and  Fred  J.  Harris.  Judgment  for 
defendants,  and  plaintiffs  appeal.  Affirmed. 

C.  A.  S.  Frost  and  Franris  V.  Keesllng, 
both  of  San  Francisco,  and  S.  Luke  Howe 
and  Downey,  Pullen  &  Downey,  all  of  Sacra- 
mento, for  ai^ellants.  Fred  J.  Harris,  O.  G. 
Hopkins,  and  Thomas  B.  Leeper,  all  of  Sao- 
xunento,  ft>r  respondents. 

HART,  J.  This  is  an  appeal  by  the  plain- 
tiffs from  a  Judgment  rendered  and  entered 
against  them  and  In  favor  of  the  defendants. 

Hie  controversy  leading  to  the  action 
arose  over  a  sale  of  a  tract  of  land  In  Sacra- 
mento comity  by  the  defendants  to  the  plain- 
tiff Carl  A.  Nelson.  The  claim  of  the  plain- 
tiffs is  that,  in  the  negotiations  resulting  in 
the  sale,  the  defendant  B.  F.  Colton  falsely 
represented  to  the  plaintiffs  that  the  land  in 
question  embraced  at  least  263  acres ;  a  sur- 
vey of  the  land  after  the  sale  having  disclos- 
ed that  the  tract  sold  contains  240.52  acres 
only.  The  pnrcliase  price  of  the  property 
sold  was  ^,000,  and  the  principal  object  ot 


the  action  Is  to  secure  an  abatement  of  the 
pnrdiaae  price  "in  the  sum  of  $162  for  each 
acre  of  shortage  In  the  gnantity  of  said  land, 
less  than  263  acres,"  to  secure  a  reformatlfHi 
of  the  promissory  note  glvai  by  the  plaintiffs 
to  the  defendants  for  the  balance  of  the  pur- 
chase price  of  the  land  audi  the  trust  deed 
given  by  the  plaintiffs  to  secure  the  payment 
of  said  note,  and  to  enjoin  the  defendants 
fr<Hn  selling  or  offering  for  sale  the  real 
property  described  In  said  tmst  deed  for  the 
purpose  of  satls^iDg  said  note. 

The  complaint  charges  that,  before  the  sale 
was  consummated  and  while  the  plaintiff  was 
negotiating  for  the  purchase  of  the  land,  the 
defendant  B.  F.  Colton,  for  the  purpose  of 
Inducing  the  said  plalntlfl  to  pnrchase  said 
tract  of  land,  yepresented  to  said  idaintlff 
that  said  tract  contained  276  acres;  tbnt 
"thereafter,  and  at  the  time  ot  the  delivery 
of  the  deed  hereinafter  mentioned,  defendant 
Colton  represmted  to  plaintiffs  that  said 
tract  actually  contained  about  268  acres,  In- 
stead of  276  acres,  as  be  had  theretofore 
stated."   It  Is  further  allied: 

"Said  statement  war  made  for  the  purpose  of 
deceiving  plaintiffs  and  of  thereby  inducing 
plaintiffs  to  purchase  said  tract,  and  did  deceive 
and  did  thereby  induce  plaintifis  to  purchase  it. 
Plaintiffs  thereupon  purchased  said  tract,  rely- 
ing upon  said  representation,  and  believing  it 
to  be  true,  and  that  said  tract  did  contain  about 
263  acres.'' 

It  is  alleged  that  said  tract  of  land  never 
at  any  time  contained  263  acres  or  more  than 
240.52  acres,  and  that,  when  representing  to 
the  plaintiffs  that  the  said  tract  contained 
263  acres,  the  said  defendant  Colton  "well 
knew  said  statement  to  be  untrue,  and  that 
said  tract  of  land  did  not  ccmtaln  more  than 
240.52  acres."  The  complaint  further  alleges 
that  the  actual  value  of  said  tract,  as  well 
as  the  value  thereof  agreed  upon  by  the 
plaintiffs  and  the  defendant  Colton  at  the 
time  of  said  sale,  was  $152.0&  per  acre. 

The  defendants,  replying  to  the  complaint, 
admit  and  deny  certain  of  the  averments  of 
said  pleading,  and  then  set  up  the  following 
affirmative  defense: 

"That  plaintiffs  bought  said  land  as  a  tract ; 
that  quantity  was  not  a  material  consideration 
or  part  of  said  transaction;  that  defendants 
viewed  said  tract  of  land  several  times  and 
walked  over  and  upon  the  same  several  times; 
that  defendant  Colton  correctly  pointed  out  the 
boundaries  of  said  tract  to  plaintiffs;  that 
plaintiffs  had  full  knowledge  of  the  boundaries 
of  said  tract  and  full  knowledge  of  the  size  of 
said  tract ;  that  plaintiffs  had  as  good  an  oppor- 
tunity as  did  defendant  Colton  to  learn  the  ex- 
act acreage  in  said  tract ;  that  plaintiffs  did 
not  buy  said  tract  by  the  acre,  but  bought  the 
same  as  a  tract,  as  it  was  inclosed  b^  its  bound- 
aries ;  that  the  agreed  price  of  said  tract  of 
land  was  $40,000  for  the  tract  as  a  whole  ;  that 
plaintiffs  bought  said  tract  as  they  saw  it;  that 
they  relied  upon  their  own  observation  and  did 
not  rely  upon  any  representation  made  by  de- 
fendant Colton  as  to  the  number  of  acres  in 
said  tract" 

The  findings  briefly  are:  'Hiat  it  was  not  a 
part  of  the  agre^ent  of  sale  that  the  pur- 
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chase  price  of  $40,000  was  to  be  based  upon 
the  number  of  acres  embraced  in  the  tract 
sold;  that  said  CoUmi  Informed  the  plain- 
tiffs that  It  woald  take  ¥40,000  to  buy  said 
idace,  r^ordless  of  the  number  of  acres  in 
said  tract,  and  that  he  informed  the  plain- 
tiffs that  he  wonld  not  take  any  less  amount 
than  $40,000  for  said  tract ;  that  said  tract 
was  bought  and  sold  as  a  tract  and  as  an 
enttrety  and  not  hy  the  acre;  that  the  buyer 
of  said  land  was  upon  the  same  and  the 
boundaries  thereof  were  correctly  pointed  out 
to  said  buyer  on  three  different  dat^  prior 
to  said  sale;  that  the  said  parties  never 
agreed  that  the  purchase  price  of  said  land 
should  be  ¥152.09  per  acre,  or  tor  any  price 
per  acre;  that  the  description  contained  In 
the  deed  to  said  property  is  the  correct  de- 
scription of  said  land,  the  boundaries  tjt  said 
land  being  correctly  set  forth  and  described 
thereto,  and  that  the  plaintiffs  received  from 
said  sale  "and  now  are  in  the  possession  of 
all  the  land  that  defendant  Colton  sold  to 
plaintiffs";  that,  prior  to  making  the  con- 
tract of  sale,  plaintiffs  Informed  one  Thomas 
Jenkins  that  they  were  about  to  purchase 
said  land  fm:  ¥40,000,  and  asked  said  Jenkins 
If  in  his  oplDion  said  idace  was  worth  that 
sum,  and  whether  he  would  advise  them  to 
pay  said  sum  therefor,  and  that  said  Jenkins 
thereupon  informed  plaintiffs  that  said  place 
was  worth  ¥40,000,  and  advised  plaintiffs  to 
pay  said  sum  therefor ;  that  plaintiffs  relied 
upon  the  advice  so  given  by  said  Jenkins  and 
acted  thereon;  that  the  defendant  CoUon 
made  no  fraadulent  representations  to  plain- 
tiffs, nor  were  plaintiffs  Influenced  to  pur- 
chase the  tract  by  reason  of  any  fraudulent 
representations  made  to  them  by  said  Colton ; 
that  plaintiffs,  upon  learning  of  the  shortage 
of  acres  in  said  tract,  did  not  offer  to  rescind 
said  contract  and  restore  the  same  to  said 
Colton,  nor  have  they  at  any  time  since 
learning  of  such  shortage  In  the  number  of 
acres  in  said  tract  offered  to  rescind  or  offer- 
ed to  restore  said  land  to  said  Colton. 

The  Judgment  Is  assailed  solely  upon  tbe 
ground  that  tbe  Ondlngs  do  not  derive  saffl- 
cient  support  from  the  evidence.  The  facts 
are; 

That  in  the  month  of  September,  1913,  one 
A.  J.  Crawford,  a  real  estate  dealer  in  the 
city  of  San  Francisco,  having  previously  been 
Informed  that  the  defendant  Colton  desired 
to  sell  his  farm — the  land  In  question — went 
to  said  farm  for  the  purpose  of  seeing  and 
Interviewing  Colton  with  the  view  of  secur- 
ing a  contract  with  him  authorizing  him 
(Crawford)  to  sell  the  land.  Crawford  on 
that  occasion  met  Colton  and  his  wife,  ap- 
prised them  of  the  purpose  of  his  visit,  and 
proposed  to  them  the  agre^aent  referred  to. 
Colton  said  to  Crawford  that  sometimes  be 
felt  that  he  would  like  to  sell  the  place  and 
at  other  times  he  did  not  feel  so  disposed. 
After  considerable  negotiation,  however,  Col- 
ton, on  the  31st  day  of  December,  1913,  gave 
Crawford  verbal  authority  to  sell  the  place, 


together  with  the  improvnnents  and  the  per- 
sonal property  on  the  farm,  for  the  sum  of 
$40,000.  Crawford,  having  known  the  plain- 
tiff Carl  A.  Melson  tor  about  a  year  before 
the  authori^  to  sell  the  Colt(ai  place  was 
given  him,  and  knowing  tliat  Nelson  desired 
to  purchase  some  farming  land,  called  on  the 
latter  and  submitted  the  Colton  proposition 
to  him.  Crawford  and  Nelson  visited  and  in- 
spected die  land  in  question  on  three  differ- 
ent occasions  prtor  to  the  15tb  day  of  Janu- 
ary, 1914.  Crawford,  testifying  as  a  witness 
for  the  plaintiffs,  said: 

"Mr,  Nelson  asked  me,  I  think,  on  two  differ- 
ent occaaiona  when  I  was  out  oa  the  ranch,  if 
I  thougbt  there  were  275  acres  in  that  tract; 
I  told  him  I  did  not  know,  X  presumed  so,  some- 
where near  it ;  the  man  that  lived  there  ought 
to  know  about  the  acreage  that  he  had.  I  did 
not  know;  I  oouid  not  tell  you  what  was  there 
— did  not  make  any  difference,  acreage,  the 
acres;  I  was  selling  the  place  for  $40,000  and 
some  horses  and  implements." 

Crawford  said  that  the  first  time  he  visit- 
ed the  land  with  Carl  A.  Nelson  he  pointed 
out  to  the  latter  the  boundaries  of  the  land. 

"I  showed  him  where  the  land  lay  and  tbe 
fences  around  it.  *  *  *  We  next  visited  the 
land  on  the  lltb  [of  January,  1914].  At  that 
time  Mrs.  Nelson  and  my  wife  accompanied  us. 
Mr.  Nelson  and  I  walked  out  in  the  field  around 
the  barn,  barnyard,  and  around  the  buildings. 
*  *  *  I  think  Mr.  Nelson  asked  me  if  I 
thought  there  were  275  acres  in  the  place.  I 
told  him  I  thought  there  were.  I  stated  the 
place  had  not  been  surveyed ;  I  had  no  means 
of  knowing,  Mr.  Nelson  said  be  guessed  there 
was  enough  land  there.  I  told  him  it  didn't 
make  any  difference  as  to  the  number  of  acres— 
that  it  took  $40,000  to  buv  the  property.  I  told 
Mr.  Nelson  Mr.  Colton  thought  there  were  275 
acres  in  the  place,  but  that  it  had  not  been  sur- 
veyed, but  that  it  did  not  make  any  material  dif- 
ference as  to  the  acres,  that  the  price  was  $40,- 
000  iust  as  it  was,  with  the  improvements." 

On  the  14th  day  of  January,  1914,  Carl  A. 
Nelson  informed  Crawford  that  he  would 
take  the  land  on  the  terms  stated  and  on  tbe 
following  morning  he  and  Crawford  left  San 
Francisco  for  Sacramento  for  the' purpose 
of  completing  the  deal.  Arriving  at  the  lat- 
ter place,  Nelson  and  his  wife  executed  and 
delivered  to  Crawford  a  written  agreemmt 
of  purchase,  and  at  the  same  time  made  to 
Crawford  a  payment  of  $1,000  of  tbe  first  or 
cash  payment  which  was  to  be  made  upon 
the  execution  of  tbe  deed.  Gravrford  furOier 
testified: 

"When  we  were  there  (Sacramento]  Mr.  Nel- 
son called  up  Tom  Jenkins,  who  at  that  time 
was  supervisor  there ;  asked  him  if  he  knew 
the  Colton  ranch.  I  was  at  the  Land  Hotel  at 
tbe  time  he  called  him  up.  Mr.  Jenkins  told 
Mr.  Nelson  he  knew  the  place.  Mr.  Nelson  ask- 
ed Mr.  Jenkins  what  he  Uiought  about  the  place 
and  Mr.  Jenkins  told  Mr.  Nelson  it  was  a  good 
ranch.  Mr.  Nelson  told  him  he  was  thinking 
about  taking  it  and  was  going  to  pay  $40,000 
for  it  and  wanted  to  know  if  Mr.  Jenkins 
thought  it  was  worth  that.  As  I  understood, 
he  said  that  it  was.  Mr,  Nelson  told  me  he  said 
80,  and  as  near  as  I  can  understand  tbe  phon&" 

It  appeared  that  Attorney  Busiclc,  of  Sac- 
ramento, was  tbe  attorney  of  the  defendant 
Colton.  After  the  conversation  over  the 
telephone  between  Nelson  and  Jenkins,  abovo 
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narrated,  Crawford  and  Nelson  went  to 
Busick'8  office.  Nelson  had  urgent  business 
In  San  Prandsco  and  was  required  to  leave 
for  that  city  that  day,  and  he  left  the  mat- 
ter, so  far  as  he  was  concerned,  t6  be  at- 
tended to  by  Judge  Busick,  saying  to  the 
latter  that  "he  could  take  care  of  his  busi- 
ness, too,"  and  at  the  same  time  paying  the 
attorney  a  fee.  Thereafter  Judge  Busick 
drew  up  the  deed  from  Colton  and  his  wife 
to  the  Nelsons  and  a  trust  deed  from  the 
latter  and  his  wife  to  the  defendants  Har- 
ris and  Hopkins,  as  trustees,  to  secure  the 
payment  of  the  unpaid  balance  of  the  pur* 
chase  price  of  the  land  In  question.  These 
instruments  were  recorded  In  the  oflace  of 
the  county  recorder  of  Sacramento  county, 
on  the  22d  day  of  January,  1914,  at  the  re- 
quest of  the  said  Busick,  the  balance  of  the 
first  payment  ($8,000)  having  been  paid  by 
Nelson  to  Judge  Buslcii. 

The  defendant  Oolton  testified  that  he  first 
met  Crawford  about  the  28th  day  of  Decem- 
ber, 1913,  at  his  farm.  Crawford  called  to 
ask  whether  he  desired  to  sell  the  farm  and 
Colton  replied  in  the  affirmative.  Colton 
then  told  Crawford  that  the  land  had  never 
been  surveyed,  but  that  he  was  of  the  opin- 
ion that  It  contained  from  263  to  275  acres. 
Colton  then  made  an  oral  agreement  with 
Crawford  whereby  the  latter  .was  given  au- 
thority to  sell  the  farm  as  it  stood — im- 
provements and  certain  personal  property — 
for  the  som  of  $40,000.  For  his  services  In 
making  the  sale,  Crawford's  commlssl6n 
was  to  be  governed  by  the  niunber  of  acres 
In  the  tract,  to  be  later  ascertained  by  a 
survey  thereof. 

Colton  testified  that  he  met  Carl  A.  Nel- 
son for  the  first  time  at  the  land  In  question, 
on  one  of  the  early  days  of  the  month  of 
January,  1914.  At  that  time  he  told  Nelson 
that  he  did  not  know  precisely  how  many 
acres  the  tract  contained,  but  that  he  be- 
lieved It  embraced  from  263  to  275  acres. 
He  then  pointed  out  the  boundaries  of  the 
land  to  Nelson.  He  further  testified  that 
the  land  was  originally  bought  by  himself 
and  brother,  and  the  same  Jointly  conveyed 
to  them;  the  deed  reciting  that  the  tract 
contained  269  acres.  He  said,  though,  that 
the  land  had  always  been  assessed  as  a 
tract  containing  263  a<^s,  and  that  he  had 
always  paid  the  taxes  on  that  number  of 
acres. 

Mrs.  Colton,  wife  of  the  defendant  of  that 
name,  testified  to  the  payment  by  Nelson 
of  the  sum  of  $7,000  to  her  husband  upon 
the  execution  of  the  deeds  referred  to  above ; 
said  sum  being  the  balance  due  on  the  first 
payment  She  also  testified  that  Attorney 
Busick  prepared  the  deeds ;  that  she  and  her 
husband  executed  the  one  conveying  the  land 
to  Nelson ;  and  that  she  delivered  said  deed 
to  said  Busick,  with  instructions  that  be 
deliver  the  same  to  Nelson. 

The  plaintifC  Carl  Nelson  said  that,  prior 
to  the  purchase,  Crawford  had  told  him  that 


there  .were  about  276  acres  In  the  tract; 
that  subsequently  Crawford  told  him  that  a 
survey  of  the  land  had  been  made  and  It  was 
found  to  contain  only  263  acres.  The  wit- 
ness said  that,  in  making  the  deal,  he  figur- 
ed on  the  basis  of  263  acres.  He  said  that 
Colton  had  told  him  that  he  had  paid  taxes 
on  263  acres.  The  deed  from  the  Coltons 
to  Nelson  recited  that  the  tract  contained 
"263  acres,  more  or  less." 

The  agreement  between  Colton  and  Craw- 
ford as  to  the  latter's  compensation  for  ne- 
gotiating the  sale  of  the  land  was  to  be  what- 
ever he  could  get  for  the  land  in  excess  of 
$135.50  per  acre.  In  other  words,  Colton 
wanted  to  net  that  sum  per  acre  on  the  sale. 
On  the  18th  day  of  January,  and  after  Nel- 
son had  agreed  to  buy  the  land  and  had 
made  a  payment  of  $1,000  on  the  bargain, 
aa  evidence  of  good  faith,  Colton  had  the 
land  surveyed  for  the  purpose  of  ascertain- 
ing the  exact  number  of  acres  it  contained, 
and  thus  arrive  at  the  amount  of  Crawford's 
compensation.  The  survey  was  made,  and 
thus  it  was  ascertained  that  there  were  in 
the  tract  240.52  acres  only.  Not  satisfied 
.with  the  fltst  survey,  Colton  caused  the  land 
to  be  resurveyed ;  the  result  aa  to  the  num- 
ber of  acres  being  approximately  the  same. 
Colton  testified  that  he  expected  to  receive 
something  like  $37,000  net  for  the  land,  and 
that,  being  greatly  disappointed  over  the 
rrault  of  the  survey  and  the  amount  he  was 
to  receive  beyond  the  compensation  to  be 
paid  to  Crawford,  he  told  both  the  latter 
and  Nelson  that  he  "wanted  to  back  oat 
of  the  thlng^that  I  woold  g^ve  9100  and 
back  out." 

[1]  The  foregoing  Involves  a  statement 
substantially  of  all  the  testimony,  and  it 
must  be  plainly  manifest  therefrom  that 
the  court  was  warranted  In  finding,  as  it 
did  find,  that  at  no  time,  until  the  survey 
of  the  tract  was  made  at  the  Instance  of 
Colton  himself,  as  above  shown,  did  the 
latter  know  precisely  how  many  acres  the 
tract  contained;  that  until  such  survey  he 
was  of  the  opinion  that  it  contained  at  least 
263  acres.  That  Colton  honestly  believed 
that  the  tract  contained  more  than  the  num- 
ber of  acres  that  the  survey  disclosed  is 
shown,  not  only  by  tbe  fact  that  he  had 
Always  paid  taxes  on  the  basis  of  263  acre& 
but  also  by  the  fact  that  he  was  so  disap- 
pointed in  the  shortage  of  acres  as  so  dis- 
closed that  he  offered  to  pay  Crawford  and 
Nelson  $100  to  rescind  the  agreement  ot 
sale.  It  does  not  appear  that  Nelson  con- 
cerned himself  sufBdently  about  the  num- 
ber of  acres  In  the  tract  before  the  sale  to 
ask  for  a  survey  of  the  land.  Colton  had 
expressed  to  him  the  opinion,  he  testified, 
that  there  were  about  275  acres  in  the  tract; 
but  he  was  willing  to  assume  that  it  em- 
braced only  263  acres,  presumably  becanse 
Colton  had  told  him  that  on  that  number  of 
acres  he  bad  paid  taxes.  So  far  as  this 
transaction  Is  concerned,  it  does  not  appear 
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tbat  he  Intended  to  take  steps  necessary  to 
the  ascertainment  of  the  precise  quantity  of 
land  tn  the  tract,  and  It  la  probable  that 
no  controversy  wonld  ever  have  arisen  npon 
that  point  had  Colton  himself  not  caused  a 
survey  to  be  made.  As  to  the  good  faith  of 
ColtoQ,  It  Is  to  be  observed  that  it  la  hardly 
reasonable  to  suppose  that,  had  he  known  or 
had  reason  to  believe  that  the  tract  con- 
tained less  than  263  acres  he  would  have 
entered  into  an  agreement  with  Crawford 
with  respect  to  the  letter's  compensation  for 
Meeting  a  sale  whicb  would  have  necessitat- 
ed a  survey  of  the  land  to  ascertain  its  pre- 
cise gnantlty.  Indeed,  that  Colton  himself 
must  have  been,  as  he  dedared,  greatly  sur- 
prised and  disappointed  when  he  learned 
that  the  actual  quantity  of  land  tn  the  tract 
bad  fallen  far  short  of  what  he  believed  it 
to  l>e  Is  well  supported  by  the  consideration 
that  the  shortage  resulted  in  a  corresponding 
reduction  of  the  amount  that  he  expected 
to  det  on  the  sale.  It  made  several  thou- 
sands of  dollars  difTerence  to  him. 

But  we  may  cast  aside  further  consideTa- 
tion  of  tlie  allegations  and  claim  of  fraud  In 
Colton's  representation  as  to  the  number  of 
acres  in  the  tract  as  wholly  immaterial,  for 
there  Is,  as  we  have  shown,  evidence  sufficient 
to  support  the  finding  that  tbe  land  and  cer- 
tain personal  property  thereon  were  sold 
without  regard  to  the  number  of  acres  in  tlie 
tract.  The  plaintiffs'  own  witness  Crawford 
so  testified,  and  bis  testimony  upon  that 
proposition  was  corroborated  by  tliat  of  Col- 
ton. The  fact,  therefore,  if  it  was  a  fact, 
tbat  Colton  did  not  reveal  to  Nelson  the  re- 
sult of  the  survey  of  the  land  made  after 
the  contract  of  purchase  was  entered  Into  by 
Nelson,  and  the  further  fact  tliat  Coltou 
received  a  payment  on  the  purchase  price 
with  knowledge  of  the  shortage  of  acres,  as 
shown  by  such  survey,  are  of  no  material 
consequence  la  this  controversy.  And,  for 
the  same  reason,  It  Is  of  no  material  impor- 
tance tbat  the  land  is  described  in  the  deed 
of  the  Coltons  by  metes  and  bounds  aud  as 
containing  "263  acres,  more  or  less."  In 
other  words,  In  view  of  the  finding  {upon 
sufficient  evidence,  as  we  have  seen)  that  "it 
was  no  part  of  said  contract  or  agreement 
that  said  purchase  price  of  $40,000  was  to 
be  based  upon  the  fact  that  there  were  about 
263  acres  in  said  tract"  and  that  "defend- 
ant Colton  Informed  plaintiffs  that  It  would 
take  $40,000  to  buy  said  place,  regardless  of 
the  number  of  acres  In  said  tract,"  the  fact 
tbat  the  acreage  was  found  upon  a  surv^ 
of  the  tract  to  be  less  than  the  parties  be- 
lieved when  the  sale  was  made,  and  the  fur- 
.  ther  fact  tbat  the  deed  from  the  Coltons  to 
the  plaintUTs  described  the  land  as  ccmtain- 
Ing  more  acreage  than  it  actually  embodied, 
present  considerations  which  can  justly  ex- 
ert no  Infiuence  on  the  decision  of  this  case. 

f2]  This  court  cannot  repudiate  findings 
educed  from  evidence  sufficient  to  warrant 


or  support  thenou  To  tibe  eontnry,  i^ere 
findings  derive  soMHMt  from  evldenoe  whidi 
is  not  upon  Its  face  unb^ievable,  the  facte 
found  must  be  accepted  by  a  reviewing  court 
as  having  been  proved.  In  this  case,  there- 
fore, there  being  nothing  inherently  improb- 
able in  the  testimony  upon  which  the  find- 
ings are  evidently  founded,  the  facts  found 
must  be  accepted  as  the  established  facts  of 
the  controversy.  This  is  only  the  statepient 
of  an  <^vious  and  elementary  rule  of  law. 
The  result  is  that  we  are  required  to  accept 
it  as  the  established  fact  In  this  case  that 
tbe  contract  of  sale  and  purchase  was  not 
based  upon  the  number  of  acres  in  the  tract, 
l)ut  that  the  agreement  was  that  the  land 
was  to  be  sold  and  was  so  sold  to  Nelson  for 
the  sum  of  $40,000.00  as  an  entirety  or  with- 
out regard  to  the  number  of  acres  that  It 
contained. 

It  follows  tbat  the  authorities  dted  by 
learned  counsel  for  tbe  plalntifts  upon  the 
question  of  the  alleged  fraud  and  misrepre- 
sentations of  tbe  defendant  Colton  as  to  the 
quantity  of  land  of  which  the  tract  consists, 
and  npon  tbe  proposition  tbat  from  the  fact 
tbat  the  tract  is  farm  land  the  presumption 
follows  that  "acreage  is  material,*'  have  no 
application  to  tills  case. 

[81  The  point  is  made  ttiat  the  sale  was 
void  for  the  reason  that  Crawford's  authori- 
ty to  sell  the  land  was  not  in  writing,  as  re- 
quired in  such  cases  by  section  1624,  subd. 
5,  of  the  Civil  Code.  In  its  application  to 
this  case,  there  is  clearly  no  force  in  the 
point.  Whether  Crawford  was  legally  au- 
thorized to  make  a  binding  contract  for  the 
sale  of  the  land,  was  a  matter  entirely  be- 
tween him  and  Colton,  the  owner  of  the  land. 
The  latter  has  not  questioned  Crawford's  au- 
thority or  act  in  that  regard.  On  the  con- 
trary, he  ratified  all  tbat  Crawford  did  un- 
der his  verbal  authority  by  conveying  tbe 
land  to  Nelson.  Moreover, ,  the  act  of  Nel- 
son in  agreeing  to  purchase  and  in  purchas- 
ing the  land  very  obviously  showed  that  he 
then  had  no  objection,  or  reason  to  make 
any,  to  Crawford's  alleged  want  of  legal 
authority  to  make  the  sale,  even  if  he  were 
In  any  position  to  make  a  valid  objectlou 
thereto. 

[4,  S]  It  Is  next  urged  that  Judge  Buslcic 
was  without  authority  to  accept  delivery  of 
the  Colton  deed  for  the  platntUfB,  and  tt  Is 
hence  argued  tbat  there  never  was  a  delivery 
of  said  deed  and,  therefore,  there  was  no  le- 
gal conveyance  of  the  land  to  the  Nelsons. 

Carl  A.  Nelson,  it  will  be  remembered, 
called  at  BniEdck's  law  offices  wltti  GrawfbrdU 
knowing  that  Bnslck  was  to  represent  the 
Coltons  in  the  transaction,  and  employed  the 
lawyer  to  attend  to  his  part  of  tbe  trans- 
action. Precisely  how  far  Bnslfft's  authori- 
ty to  act  for  the  plaintlfrs  In  the  transaction 
extended,  the  testimony  does  not  show.  Nor 
is  it  Important  that  the  limit  of  Boslck'a 
authority  should  be  shown,  so  far  as  the 
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present  point  Is  concerned.  Mrs.  Colton,  one 
of  the  grantors,  testified  tbat,  after  she  and 
her  husband  had  signed  and  acknowledged 
their  deed  to  the  Nelsons,  she  left  the  Instru- 
ment with  Judge  Buslck  to  hand  over  to  Mr. 
Nelson  and  that  she  Instructed  him  ao  to 
deliver  It.  This  amounted  to  a  delivery,  ao 
far  as  the  grantors  were  concerned,  and,  al- 
thongh  not  necessarily  bound  by  Buslck's 
act  in  accepting  delivery  of  the  deed  if  they 
did  not  authorize  him  to  do  so,  and  did  not 
desire  to  be  so  bound,  the  Nelsons,  as  they 
appeared  to  have  done,  could  nevertheless 
treat  Buslck  as  their  trustee.  In  which  case 
tiiU  title  would  pass  to  the  Nelsons  the  mo- 
ment of  the  delivery  to  Busick.  Bury  v. 
Yovng,  OS  Gal.  451,  88  Pac.  338.  86  Am.  St 
Bep.  186;  Wlttenbrock  t.  Cass,  110  Cat  1, 
42  Paa  300;  Grozer  t.  White.  9  Gal.  App. 
612,  621,  100  Pac.  IBO.  But  It  seema  to  be 
the  position  of  the  appellants  that,  because 
Buslck,  in  the  place  of  immediately  making 
a  physICQl  delivery  of  the  instrument  to  the 
Nelsons,  first  caused  the  deed,  with  the  deed 
of  trust  by  the  Nelsons  to  secure  the  pay- 
ment of  the  nnpald  balance  on  the  purchase 
price,  to  be  filed  for  recordation  in  the  office 
of  the  county  recorder,  there  was  not  a  de- 
livery to  the  Nelsons.  But  the  point,  even 
If  under  other  conceivable  circumstances  ten- 
able, la  without  force  in  Its  application  to 
this  case.  The  Nelsons  do  not  claim  in  this 
action  that  they  did  not  acquire  title  to  the 
land  In  a  valid  way  or  that  the  title  thereto 
is  not  in  them.  To  the  contrary,  the  very 
theory  of  this  action  here  is  that  they  are 
the  owners  of  the  land,  and  presupposes  that 
the  conveyance  by  which  title  was  vested  In 
them  conformed  to  the  law  as  to  all  the  for- 
mal and  other  requisites  of  a  conveyance  of 
real  property.  Moreover,  assuming  that  Bu- 
slck was  not  authorized  to  bind  them  by  his 
act  of  accepting  delivery  of  the  deed,  and 
was  not  authorized  to  cause  it  to  be  record- 
ed before  delivering  It  Into  their  physical 
possession,  and  that  there  was  for  those  rea< 
sons  or  either  of  them  no  delivery  either  in 
fact  or  in  law,  still  the  fact  remains  that  the 
Nelsons  did  accept  title  to  the  land  and 
thereby  ratified  every  unauthorized  act  of 
Buslck  In  connection  with  the  transaction, 
so  far  as  they  were  concerned  therein. 

Th^e  are  some  other  points  made  and 
many  cases  dted  on  all  the  points  discussed 
In  the  briefs,  but  the  findings  which  have 
herein  been  specially  considered  are  so  well 
bnttressed  by  the  evidence  and  so  clearly 
decisive  of  the  case  in  faviir  of  tiie  defend- 
ants that  it  is  deemed  entirely  unnecessary 
to  consider  the  points  not  already  noticed 
or  to  ,examine  her^  the  cases  referred  to. 

The  Judgment  la  affirmed. 

We  concur:  CHIPMAN,  P.  J.;  BUR- 
NBTT,  J. 


(30  Cal.  App.  M> 
BROWN  V.  LEMON  COVE  DITCH  00- 
(Civ.  1779.) 

(District  Goart  of  Appeal,  Third  District.  CaI^ 
fornia.   Jan.  31,  1018.) 

1.  Appeal  and  Essob  <8»1002— Vbbdict  on 

COKFLICTINQ  EVinENCE. 

Verdict  based  on  conflicting  evidence  will 
not  be.  disturbed. 

2.  Mastbb  and  Sestant  «=>235(2)  —  Death 
or  Skbvant^-Contbibdtobt  N>:guqeiick~ 
Duties  op  Servant. 

Where  the  employ^  of  a  ditcb  company  had 
charge  of  Its  flume,  it  being  a  part  fit  hfii  du^  to 
keep  it  ill  repair,  and  he  bdns  authorized  to 
obtain  tools  or  material  required,  so  that  if  any 
defect  existed  it  was  the  employe's  fault,  and 
not  impotable  to  the  ditch  company,  the  lat- 
ter was  not  liable  to  the  employe's  administra- 
trix for  his  death  from  the  defect 

8.  llUTEB  AND  SEBVANT  «=>236(4)— DBATH  OF 

Sebvani^-Oontbibutobt  Negligence. 
The  employ^  of  a  ditcb  company,  in  charge 
of  its  flume  30  inches  wide,  17  or  18  inches  deep, 
with  croBS-pieces  S  feet  apart  made  out  of  boards 
2  inches  by  4,  the  flume  being  about  11  feet  from 
the  ground,  was  guilty  of  negligence  contribut- 
ing to  his  death  in  a  fall  from  the  flume  where 
be  attempted  to  walk  along  the  flume  which  had 
no  board  extending  along  its  length  and  over 
the  croes-pieces,  he  being  a  man  of  advanced 
age  and  excessive  weight, 
4.  Evidence  ®=>472(5)  —  Opinion  —  Fact  in 

Issue. 

In  an  action  for  death  of  the  employ^  of  a 
ditch  company  in  a  fall  from  Its  flume,  where 
the  theory  on  which  the  case  was  tried  required 
the  jury  to  find  as  a  material  fact  whether  a 
board  was  on  top  of  the  flume  just  prior  to  the 
accident,  to  permit  a  witness  to  state  that  it 
looked  to  him  tbat  it  was  so  situated,  and  thai- 
deceased  had  Btcpped  on  the  board  m  such  a 
way  as  to  cause  it  to  slip,  was  eguivalent  to  a 
ruling  that  he  might  declare  that  it  appeared  to 
him  that  the  ditch  company  was  not  negligent 
as  claimed  in  not  maintaining  a  proper  j^as- 
sageway  along  the  flume,  and  such  opinion  of 
the  witness  was  inadmissible. 
6.  Tbial  €=>96— Motion  to  Strike  Ahsweb 
—Failure  to  Specify  Pabt. 
Where  plaintiff,  in  her  motion  to  strike  oat 
a  witness'  answer  as  unresponsive,  did  not  speC' 
ify  the  particular  portion  of  the  answer,  a  part 
of  which  was  not  objectionable,  that  she  desired 
eliminated,  the  ruling  denying  the  motion  wafl 
technically  justifiable. 

6.  Trial  €=»91— Motion  to  Strike  Testiiio 
NT— Objection  to  Tebtimont. 

Where  motion  was  made  to  strike  out  an 
answer,  somewhat  of  the  nature  of  an  ophilon 
of  the  witness,  but  responsive  to  the  question, 
to  which  no  objection  was  made,  the  objectlcm 
to  the  testimony  was  too  late. 

7.  Trial  «=»105(1)— Incohpctknt  TsBiiifonT 
— Elccidatior. 

The  fact  tbat  no  motion  was  made  to  have  a 
witness'  answer  on  crcws-examination  stricken 
out  did  not  warrant  further  effort  on  redirect 
to  elucidate  such  answer,  which  was  incompe- 
tent as  Ijearsay. 

8.  Trial  <&=>29(2)— Rehark  of  Coubt— Opin- 
ion ON  Weight  of  Evidence. 

In  an  administratrix's  action  for  death  of  a 
servant,  where  plaintiff  was  asked  about  a  con- 
versation between  deceased  and  his  employer's 
superintendent,  the  pu^K>se  being  to  show  a 
promise  to  furnish  running  boards  on  the  flume 
where  the  servant  was  killed,  and,  on  objection, 
after  some  discussion  between  counsel,  the  court 
said  that  it  would  not  be  competent  undl  they 
proved  that  there  were  no  mnning  boards  at  the 
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point  where  the  serviint  tell,  such  remark, 
though  anfortunate,  was  cot  erroneoas,  as  the 
court  had  ia  view  only  the  order  of  proof;  and 
if  defendant  believed  that  the  suggestion  of  the 
court  might  be  interpreted  as  an  expression  of 
opinion  on  tlie  credibility  of  any  witness  or  the 
weight  of  the  evidence,  she  ehould  have  specif- 
ically objected. 

9.  Master  and  Servant  «=>270(8)— Death  of 
Seavant— Evidence— luMATEBiALiTT. 

In  an  administratrix's  action  against  a  ditch 
company  for  death  of  its  servant  in  a  fall  from 
its  flume,  it  being  apparent  that  the  absence  of 
boards  at  other  points  of  the  Hume  did  not  con- 
tribute to  the  fall  and  death,  testimonr  as  to  tho 
condition  of  tlie  flume  at  other  points  was  prop- 
erly excluded  as  immateriaL 

10.  Appeal  and  Kkrob  ^=»105S(3)  —  Habu- 
LEss  Erbob— Evidence. 

In  such  action,  ruling  excluding  testimony 
of  a  witness  as  to  the  condition  of  the  flume  at 
other  points  was  harmless  where  other  witnesses 
testified  without  objection  that  boards  were 
missing  at  other  points,  the  matter  was  admit- 
ted by  some  of  the  ditch  company's  witnesses, 
and  there  waa  no  evidence  to  the  contrary. 

11.  Trial  €='46(2)— SHowrNo  of  Ptjbpose  of 
Question. 

In  ao  action  for  death  of  a  servant,  plaintiff 
administratrix  should  have  stated  her  purpose 
in  asking  a  witness  what  was  the  state  of  his 
feelings  toward  the  administratrix,  representa- 
tive of  the  deceastd  servant's  estate;  it  not  be- 
ing api>arent  to  the  trial  court  at  the  moment 
that  the  purpose  was  to  sliow  that  the  witness 
was  not  friendly  to  the  administratrix. 

12.  Appeal  and  Erbob  «»068  —  Visitino 
Scene  op  Accident— Discbstiok  or  Court 
—Statute. 

I'nder  Code  Oiv.  Proc.  S  610,  committing  to 
the  discretion  of  the  court  tho  matter  whether 
the  jury  shall  visit  the  scene  of  an  accident  in 
suit,  the  appellate  court  could  not  predicate  er- 
ror on  the  refusal  of  the  request  of  an  adminis- 
tratrix suing  her  decedent's  employer  for  his 
death  to  have  the  jury  visit  the  scene  of  the  ac- 
cident. 

13.  Master  and  Servant  ®=3356— Coicpaba- 

TiVE  Neoligence— Repeal. 
The  Roseberry  Act  (St.  1911,  p.  796).  affirm- 
ing the  doctrine  of  comparative  negligence,  was 
repealed  by  the  Workmen's  Compensation  Act 
(St.  1913,  p.  279),  which  does  not  recognize  the 
doctrine. 

14.  Master  and  Servant  <g=K'?52  —  Injuries 
to  Servant  —  Comparative  Negligence  — 
Workmen's  Compensation  Act. 

Under  Workmen's  Compensation  Act,  re- 
pealing the  doctrine  of  comparative  negligence, 
administratrix  of  servant  killed  in  service,  to  re- 
cover from  the  corporation  employer  for  the 
death  at  common  law.  must  show  gross  negli- 
gence and  willful  disregard  of  the  life,  limb,  or 
bodily  safety  of  the  servant  on  the  part  of 
an  elective  officer  of  the  corporation,  and  the 
action  cannot  be  maintained  if  the  accident  was 
due  to  the  servant's  contributory  negligence. 

15.  Trial  ®=»252(11)— Instruction— Support 

BY  EVinE.VCE. 

In  an  action  for  death  of  a  servant  in  a 
fall  from  a  flume,  though  no  witness  could  swear 
positively  that  there  were  boanls  or  a  board  on 
the  top  of  the  flume,  but  it  was  a  fair  inference 
from  the  testimony  of  certain  witnesses  that 
the  flume  was  so  supplied,  there  was  eviden- 
tiary support  for  the  hypothesis  suggested  by 
an  instruction  as  to  the  presence  of  boards. 

1&  Trial  <©='253(9)  —  Instructions  —  Con- 
flict. 

In  an  action  for  death  of  a  servant,  an  In- 
struction which  would  have  nullified  another  in- 
struction and  evidence  as  to  contributory  neg- 


ligence, and  the  asserted  condition  that  the  de- 
ceased servant  had  complete  cbane  <^  the  flnme 
from  which  lie  fell  and  was  kUledi  was  properly 

refused. 

17.  Trial  «»253(4>— Instbuctxon- Ionobino 

Issues. 

In  an  action  for  death  of  a  servant,  Instruc- 
tion requiring  a  verdict  for  plaintiff,  regardless 
of  the-  servant's  contributory  negligence,  was 
properly  refused. 

18.  Estoppel  «=}98(3)— Persons  Apfected. 
If  the  employe  of  a  ditch  company  agreed 

to  keep  the  flume,  from  which  he  fell  and  waa 
killed,  in  safe  condition,  be  would  be  estopped 
from  urging  his  want  of  authority  as  an  excos* 
for  bis  failure  to  attempt  at  leait  to  comply 
with  bis  agreement,  and  his  administratrix  la  b 
no  better  position. 

Appeal  from  Superior  Court,  Tulare  Coun- 
ty; J.  A.  Allen,  Judge. 

Action  by  Bennle  O.  Brown,  as  administra- 
trix of  the  estate  of  Marcellus  Brown,  de- 
ceased, against  the  Lemon  Cove  Ditcb  Com- 
pany, a  corporaticHi.  From  judgment  for  de- 
fendant, plaintiff  appeals.  Affirmed. 

J.  C.  Thomas,  of  Oakland,  and  Edwards  A 
Smith,  of  DInuba,  for  appellant  Fams- 
wortli  &  McClure,  of  Vlsalia,  for  respondent 

BUItXETT,  J,  The  action  was  for  dam- 
ages for  the  death  of  one  Marcellus  Brown, 
alleged  to  have  been  caused  by  the  oeglige-nce 
of  the  defendant  The  trial  was  by  a  jury» 
the  verdict  was  in  favor  of  said  defendant, 
and  from  the  judgment  entered  thereon  the 
appeal  has  been  taken. 

The  particular  ground  of  complaint  la  de- 
clared in  the  following  allegations: 

"That  the  defendant  is  now,  and  was  at  all 
times  herein  mentioned,  the  owner  and  in  posses- 
sion of  certain  flume,  couduit,  or  structure  built 
of  wood,  used,  owned  and  operated  by  the 
said  defendant  for  irrigating  p\irposes.  That  on 
or  about  the  4th  of  March,  1914,  the  deceased, 
Marcellus  Brown,  while*  regularly  employed  by 
the  aforesaid  defendant  and  while  caring  for 
and  attending  the  aforesaid  flume  of  the  de- 
fendant pursuant  to  the  performance  of  his  du- 
ties while  in  the  actual  employ  of  tbe  said  de- 
fendant came  to  his  death  on  the  day  last  afore- 
said, by  falling  from  the  said  flume  or  conduit; 
the  said  fall  being  the  proximate  cause  of  the 
death  of  the  said  deceased.  That  the  fall  was 
sustained  through  and  by  reason  of  the  negli- 
gence of  tbe  dcfcudant  in  failing  to  make,  build, 
prepare,  or  provide  a  proper  walk,  footpath,  or 
passage  over  and  upon  said  flume  for  the  use  of 
the  said  deceased,  and  by  requiring  the  said  de- 
ceased to,  and  tbe  said  deceased  did,  inspect,  re- 
pair, pass  over,  and  traverse  the  said  flnme 
without  any  walk  or  passageway  safe  and  suit- 
able upon  which  the  deceased  might  or  could 
walk  or  travel  during  the  performance  of  bis 
duties  as  aforesaid.  That  the  said  deceased 
•  •  •  had  prior  to  the  said  accident  •  •  • 
called  the  attention  of  tbe  said  defendant  to  the 
defective  and  dangerous  walkway,  to  wit  two 
weeks  before  said  accident  causing  his  death, 
and  the  said  defendant  then  and  there,  upon  tta 
attention  having  been  called  thereto,  and  the  de- 
ceased having  pointed  out  the  dangers,  thereto 
attached  to  the  faid  defendant  and  the  said  de- 
fendant promised  to  make  and  prepare  a  proper 
walkway  over  and  upon  tbe  said  flume*  and 
the  deceased  relying  upon  the  said  promises  of 
the  said  defendant  continued  to,  as  aforesaid, 
perform  the  duties  as  a  servant  of  the  said  de- 
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(endant.  That  the  said  defendant  thoagh  prom- 
ising to,  as  aforesaid,  utterly  failed  to  make, 
erect,  eontrive,  or  place  upon  the  said  flume,  a 
proper  walkway  by  which  deceased  coold  pass 
over." 

11,2]  Plaintiff  seems  to  have  regarded  tbe 
case  as  gorerned  by  the  general  law  of  negll- 
gence,  and  It  was  tried  upon  that  theory.  In 
accordance  wltb  this  view  the  verdict  of  the 
jury  Is  amply  JusUfled  npon  several  groiinds. 
In  the  first  place,  there  Is  snbstantlal  evi- 
dence to  support  the  theory  that  the  "walk- 
way** at  the  point  where  the  accident  oc- 
curred was  In  a  proper  and  safe  condition. 
Tbe  testimony  to  th&t  effect  Is  quoted  In  the 
brief  of  res[>ondent,  but  we  can  see  no  good 
In  reproducing  It  Granting  that  plaintiff 
Introduced  some  evidence  to  ahow  that  said 
'^ralkway"  at  said  point  was  defective  and 
dangerous,  the  most  that  we  can  say  In  his 
favor  Is  that  the  i^vldence  as  to  defendant's 
negligence  was  substantially  coDllictlng. 
Again,  the  showing  is  strong  to  the  point 
that  the  deceased  had  charge  of  said  fluine, 
that  It  was  a  part  of  his  duty  to  keep  it  In 
repair,  that  he  was  authorized  to  obtain 
whatever  tools  or  material  might  be  required 
for  tliat  purpose,  aud  that  he  actually  did 
perform  such  work.  The  Jury  oould  properly 
accept  this  as  the  real  situation,  and.  doing 
so.  It  would  be  their  duty  to  find  that  If  any 
defect  existed  It  was  entirely  the  fault  of  the 
deceased,  and  not  Imputable  at  all  to  re- 
spondent. The  principle  of  law  applicable 
to  such  condition  Is  stated  and  discussed  In 
Duffy  V.  Hobbs,  Walls  &  Co.,  166  Cal.  210, 
135  Pac.  1093,  U  R.  A.  191QF,  806,  and  Peter- 
son V.  Beck,  27  Cal.  App.  571,  150  Paa  788. 

[3]  Futhermore  upon  the  theory,  which  Is 
earnestly  contended  for  by  appellant,  that  at 
the  point  where  deceased  fell  from  the  flame 
there  was  no  board  extending  along  the 
len^h  of  tbe  flume  and  over  the  cross-pieces. 
It  piV)bably  should  Jie  held  that  he  .'was 
dwrgeable  with  such  carelessness,  and  with 
such  recklessness  In  regard  to  his  own  safety, 
aa  would  prevent  a  recovery  vnder  the  doc- 
trine of  contributory  negligence,  there  being 
no  claim  by  appellant  that  such  defense  may 
not  be  made,  as  alleged  In  tbe  answer.  To 
see  how  unmistakable  appears  the  great  care- 
lessness, of  the  deceaW,  if  we  accept  said 
theory,  we  may  reoiU  these  facts:  The  flume 
was  30  inches  wide  and  17  or  IS  Inches  deep, 
wltlL  cross-pieces  or  taps  across  It  about  3 
teet  apart  made  out  of  boards  2  inches  tUck 
by  4  inches  wide,  and  at  the  place  where  de- 
ceased fell  the  flume  was  about  11  feet  from 
the  {ground.  According  to  the  testimony  for 
appellant  the  deceased  knew  that  the  way 
was  unsafe,  and  he  had  complained  of  It 
Nerertheless  he  deliberately  attempts  to 
make  the  dangerous  passage  with  the  situa- 
tion aggravated  by  the  circumstance  of  his 
age  and  of  his  excessive  weight  That  hla 
adventure  under  such  drcumstances  mani- 
fested in  DO  slight  d^ree  the  want  of  ordi- 


nary care  can  hardly  be  disputed.  His  con- 
duct would  seem  to  constitute  a  greater  de- 
parture from  the  course  of  common  prudence 
exacted  of  every  individual  than  that  ex- 
posed and  discussed  In  Brett  v.  Frank  &  Co., 
162  Cal.  735,  124  Pac.  437. 

Treating  this  actifm,  therefore,  as  subject 
to  the  general  law  of  negligence,  It  Is  ex- 
tremely doubtful  whether  a  verdict  for  the 
plaintiff  would  be  supported.  However,  we 
may  waive  tbe  question  whether  tbe  verdict, 
r^ardless  of  any  errors  that  may  have  been 
committed,  could  legally  have  been  rendered 
for  the  plaintiff,  and  -proceed  to  pay  some  at- 
tention to  the  specifications  of  the  alleged 
mistakes  of  the  trial  court. 

[4,  5}  l^e  witness,  Z.  L.  Brown,  was  asked 
this  question: 

"But  at  the  place  where  he  fell  you  do  not 
know  whether  there  was  a  board  or  not?" 

He  answered: 

"I  do  not  know  whether  he  knocked  this  one 
off  on  his  fall;  that  it  tilted  with  him,  or  it  had 
been  off  before;  but  from  appearances  to  me, 
it  looked  like  that  he  bad  partly  slipped  on  and 
bad  stepped  on  the  end,  and  it  had  tilted  with 
him  and  pitched  off  with  him." 

Then  followed: 

"Q.  You  do  not  know  anything  about  that; 
you  are  just  guessing  at  it? 

"The  Court:  The  witness  has  answered. 

"Mr.  Thomaa:  I  move  that  Uiat  part  of  the 
answer  be  stricken  out,  aa  not  respoDsive  to  the 
QueetiotL" 

The  motion  was  denied.  It  is  no  doubt 
true,  as  stated  in  Healy  v.  Yisalla,  etc.,  R.  R. 
Ca,  101  Cal.  585.  36  Pac  125,  that  ^*the  bor- 
der line  between  fact  and  opinion  Is  often 
very  Indistinct  and  the  statement  of  a  fact 
Is  frequently  only  an  opinion  of  the  witness," 
but  the  theory  upon  which  the  case  was  tried 
required  of  the  Jury  to  find  as  a  material  fact 
in  the  case  whether  ndd  board  was  on  top  of 
the  flume  Just  prior  to  the  accident,  and  to 
permit  the  witness  to  state  his  opinion  that 
it  was  so  situated  was  equivalent  to  a  ruling 
that  he  might  declare,  that  it  appeared  to  him 
that  defendant  was  not  n^llgent  In  the  re- 
spect claimed  by  the  plaintiff.  It  appears  to 
us,  without  citing  tiie  anthoriti^  that  the 
oplnloa  of  the  witness  was  not  admissible 
and  that  portion  of  his  answer  might  very 
properly  have  been  stricken  out  However, 
the  motion  was  made  simply  upon  the  ground 
that  It  was  not  responsive  to  the  gucsilon, 
and  appellant  did  not  specify  the  particular 
portion  that  he  desired  eliminated.  Hence 
the  ruling  was  technically  Justifiable. 

[6}  The  second  complaint  as  to  the  rulings 
of  the  court  Involves  the  denial  of  a  motion 
to  strike  out  an  answer  somewhat  of  tbe 
nature  of  an  opinion,  but  It  was  responsive 
to  tbe  question  to  which  no  objection  was 
made.  Tbe  objection  was  therefore  too  late. 

[7]  On  cross-examination  of  Z.  L.  Brown 
he  was  asked  what  tbe  walk  boards  were 
used  for,  and  after  answering  tbe  question  be 
volunteered  a  statement  as  to  a  conversation 
which  he  had  with  his  brother,  the  deceased. 
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No  objection  was  made  to  It,  but  on  redirect 
examination  appellant  attempted  unsnccess- 
fnlly  In  face  of  an  objection  to  have  the  wit- 
ness state  definitely  when  this  conversation 
took  place.  Tbe  matter  was  purely  hearsay 
and  not  relating  to  tbe  subject  involved  in 
tbe  Question  of  respondent,  and  the  fact  that 
no  motion  was  made  to  have  the  answer 
stricken  out  did  not  warrant  any  further  ef- 
fort to  elucidate  the  Incompetent  testimony. 
Besides,  the  wltn^  had  stated  when  tbe 
conversation  occurred  and  Its  repetition 
would  have  accomplished  no  good. 

[I]  Tbe  plaintiff  was  «sked  about  a  con- 
versatloB  between  the  deceased  end  J.  E. 
Pogue,  superintendent  of  respondent,  the  pur- 
pose being  to  show  a  promise  to  furnish  run- 
ning boards,  and,  an  objection  being  made, 
after  some  discussion  between  counsel,  the 
court  said : 

"It  would  not  be  competent  until  you  prove 
tbat  there  were  no  runnuig  boards  at  tbe  point 
where  he  fdL" 

Complaint  is  made  ot  this  remark  as  an 
Invasion  of  the  province  of  the  Jury  In  that 
it  amounted  to  a  declaTatt<m  by  the  court 
that  no  such  proof  bad  been  offered,  whereas 
it  Is  contended  that  a  witness  bad  already 
testified  to  that  effect.  No  doubt  tbe  exptea- 
slon  was  somewhat  unfortunate,  but  we  think 
from  the  contect  and  the  language  used  that 
the  court  bad  In  view  only  the  order  df  proof, 
and  that  it  was  so  understood  by  the  Jury. 
If  appellant  believed  that  the  suggestioD  of 
tbe  court  might  be  interpreted  by  the  Jury  as 
an  expression  of  opinion  on  the  credibility 
of  any  witness  or  the  weight  of  l^e  evidence 
he  should  have  specifically  objected  in  order 
that  tbe  court  might  obviate  any  sudi  result 
Moreover,  we  find  in  the  instructiona  a  clear 
statement  as  to  the  right  and  duty  of  the 
Jury  to  pass  upon  these  considerations,  and 
an  unmistakable  disclaimer  of  any  right  or 
disposition  by  the  Judge  to  decide  or  to  ex- 
press any  opinion  upon  any  question  of  fact 
Under  tbe  drcnmstance,  said  remark  could 
have  resulted  in  no  harm. 

[1, 10]  It  is  contended  that  the  court  was 
in  error  in  refusing  to  allow  a  certain  wit- 
ness to  testify  as  to  tbe  condition  of  the 
flume  at  other  points  than  the  one  where  the 
deceased  fell,  it  being  declared  by  the  trial 
Judge: 

"So  far  as  the  condition  of  the  flame  at  oth- 
er points  it  is  immaterial  in  this  case.  No  mat- 
ter what  tbe  condition  was  at  other  points,  tbat 
would  not  cause  the  accident." 

Generally  speaking,  no  doubt,  there  must 
be  some  causal  connection  between  the  acci- 
dent and  the  negligence  to  permit  evidence 
of  the  letter,  and  since  it  Is  apparent  tbat 
the  absence  of  boards  at  other  p<dnts  did  not 
contribute  to  the  fall  and  death  of  the  deceas- 
ed, it  would  seem  tbat  tbe  ruling  was  correct. 
But  assuming  that  such  evidence  was  ad- 
mis^ble  to  diow  wniful  and  wanton  negli- 
gence on  the  part  of  respondent,  it  is  suffi- 
cient to  say  that  no  such  Issue  was  tendered 


by  the  complaint  Besides,  several  witness- 
es testified  without  objection  that  boards 
were  missing  at  other  points,  it  was  admitted 
by  some  of  the  witoesses  for  the  defendant 
and  there  was  no  evidence  to  the  contrary. 
The  ruling  then,  at  any  rate,  was  without 
prejudice.  Indeed,  the  defense  as  to  the 
boards  was  that  they  were  properly  supplied 
at  the  place  of  the  accident,  and  that  the 
whole  matter  was  under  the  control  and  di- 
rection of  decedent  There  are  several  oth- 
er similar  rulings  of  which  complaint  is  made, 
but  tbey  do  not  require  special  notice. 

Ill]  The  court  might  properly  bave  allow- 
ed tbe  witness  Pogue  to  answer  the  qnestbm ; 

"J  ust  or  what  is  tbe  state  of  your  feelings  to- 
wards Rennie  Brows,  representative  of  the  es- 
tate of  this  man?" 

However,  It  was  probably  not  apparent  to 
the  court  at  the  moment  that  the  purpose  of 
appellant  was  to  show  that  tbe  witness  was 
not  friendly  to  tbe  plaintiff,  and  appellant 
should  have  stated  what  he  had  in  view  In 
askin?  the  question.  The  record  shows  sim- 
ply that  the  witness  was  recalled  for  <»ie 
question,  tbat  It  was  propounded  and  an  ob- 
jection made  upon  tbe  general  grounds  and 
sustained  by  tbe  court.  Besides,  the  ruling 
Is  not  argued,  it  simply  being  noted  in  tbe 
brief  of  appellant,  and  we  may  dtgmtifff  it 
without  further  comment 

[121  We  cannot  say  that  there  was  error 
In  tbe  refusal  of  the  request  to  have  the  Jury 
visit  the  scene  of  the  accident  Under  8ee> 
tlon  eiO  of  tbe  Code  of  Civil  Procedure  this 
Is  committed  to  tbe  discretion  of  the  court, 
and  we  find  no  abuse  of  tbat  discretion.  In- 
deed, the  practice  Is  a  dangerous  one,  as  ia 
well  known  to  the  profession,  and  from  an  ex- 
amination of  the  record  herein  we  are  aatlih 
fled  that  nothing  would  have  been  gained  bad 
tbe  request  been  granted. 

Aa  to  tbe  Inatmcticoiai  it  Is  claimed  that 
the  two,  Na  13  and  No.  30,  are  cwtradicto- 
ry  and  Irreconcilable.  But  appelant  Is  oi- 
tlrely  at  fault  In  this  contention.  The  former 
is  based  upon  the  theory  that  it  was  tbe  duty 
of  defendant  to  keep  the  flume  in  a  safe  con- 
dition, and  the  latter  that  the  decedent  waa 
diarged  with  tliat  responsibility.  There  waa 
evidence  to  support  elth»  theory,  and  said  In- 
structions announced  the  princl^  of  law  ap. 
pUcable  to  ^ther  situation. 

[13, 14]  We  can  see  no  error  In  the  follow- 
ing instruction: 

"If  a  person's  own  want  of  ordinary  care  Is 
the  proximate  cause  of  his  injury  or  death,  this 
ia  contributory  negligence  on  bis  part  and 
no  damages  can  be  recovered  from  another  per- 
son for  such  injury  or  death,  even  though  tbe 
n^ligence  of  such  other  person  may  also  have 
been  a  cause  of  the  Injury  or  death,  and  there- 
fore If  it  appears  from  the  evidence  In  this  case 
that  deceased,  Marcellus  Brown,  in  walklnic 
along  said  flame,  negligently  and  carele^y 
(from  lack  of  ordinary,  care)  made  a  misstep 
and  fell,  which  fall  resulted  in  his  deatb,  aud 
tbat  the  proximhte  cause  of  bia  deatb  was  du« 
to  want  of  ordinary  care  on  Ms  part,  then  plain- 
tiff cannot  recover  in  this  action  and  your  ver^ 
diet  must  be  for  the  defendant** 
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Tbe  conteuUoD  of  appellant  as  to  tbls  In- 
gtructloD  Is  that  it  Ignores  the  doctrine  of 
"comparative!  negligence,"  as  provided  in 
what  is  known  as  the  Roseberry  Act  of  1911. 
Bat  that  law  was  repealed  by  the  Workmen's 
Compensation  Act  of  1913,  and  the  accident 
herein  occurred  after  the  latter  statute  be- 
came operative.   The  said  Compensation  Act 
does  not  recognize  the  doctrine  of  "compara- 
tive negligence."    Indeed,  that  statute  pro- 
vides that  the  remedy  provided  therein  shall 
be  the  exclusive  remedy  for  the  securing  of 
damages  against  an  employer  for  the  death 
of  or  Injuries  to  the  employ^,  except  "that 
when  the  Injury  was  caused  by  the  employ- 
er's gross  negligence  or  willful  misconduct, 
and  such  act  or  failure  to  act  causing  such 
Injury  was  the  personal  act  or  failure  to 
act  on  the  part  of  the  employer  himself, 
or  If  the  employer  be  a  partnership  on  the 
part  of  one  of  the  partners,  or  If  a  corpora- 
tion, on  the  part  of  an  elective  of&ceT  or  of- 
ficers thereof,  and  such  act  or  failure  to  act 
Indicated  a  wlllfal  disregard  of  the  life,  limb, 
or  bodily  safety  of  employes,  any  such  Injur- 
ed employ^  may,  at  his  option,  either  claim 
compensation  under  this  act  or  maintain  an 
action  at  law  for  damages."    The  plaintiff 
chose  the  latter  alternative,  and  It  is  there- 
fore plain  that  In  order  to  prevail  he  must 
hare  shown  "gross  negligence"  and  "willful 
disregard  of  the  life,  limb,  or  bodily  safety 
of  the  employ^"  <mi  the  part  of  an  elective  of- 
flcCT  of  the  corporation,  and  we  think  It 
equally  plain  that  his  action  would  be  defeat- 
ed by  the  fact  that  the  accident  was  due  to 
the  contributory  negligence  of  the  deceased. 
It  may  be  Added  that  the  instruction  is  not  In 
conflict  with  the  doctrine  of  comparative  neg- 
ligence, since  it  contemplates  a  condition 
wherein  there  could  be  no  slight  negligence 
on  the  part  of  the  deceased. 

n  S]  The  only  objection  made  to  Instruction 
No.  32  Is  that  there  Is  no  evld^ce  in  the  rec- 
ord that  there  were  boards  or  a  board  on  top 
of  the  flume  at  the  particular  place  where 
Mr.  Brovra  fell.  Appellant  Is  mistaken  In  that 
contention.  It  la  true  no  one  could  swear  pos- 
itively that  such  was  the  case,  but  It  is  a 
ftlr  Inference  from  the  testimony  of  certain 
witnesses  that  the  flume  was  so  supplied  at 
that  point,  and  It  could  not  be  said  that  there 
was  no  support  for  the  hypothesis  suggested 
by  said  Instructicm. 

[II]  Appellant  complains  of  the  action  of 
the  court  In  refusing  certain  Instructions 
prepared  by  him.  The  first  of  these  was 
properly  rejected  because  it  instructed  the 
jury  to  find  for  the  plalntifC  If  they  believed 
the  flume  was  not  properly  supplied  with  run- 
ning boards  by  the  superintendent  of  respond- 
vat.  It  would  have  nullified  the  Instruction 
and  erldence  as  to  contributory  negUgoice 
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and  the  asserted  condition  that  the  deceased 
had  complete  charge  of  the  flume. 

The  instruction  directing  the  jury  that  they 
could  not  assume  that  it  was  the  duty  of  the 
deceased  to  provide  the  runway  simply  be- 
cause he  was  the  foreman  might  well  have 
been  given,  but  it  was  sufficiently  covered 
by  other  Instructions,  particularly  the  one 
defining  the  duty  of  the  "foreman"  and  also 
of  the  "superintendent" 

[17]  The  inst^ction  proposed  reciting  the 
duty  of  the  employer  was  properly  refused 
because  requiring  a  verdict  for  the  plaintiff, 
regardless  of  the  contributory  negligence 
of  decedent.  As  far  as  the  instruction  embod- 
ied a-  correct  principle  of  law,  it  was  cover- 
ed by  the  charge  given  by  the  court. 

[II]  There  was  no  error  In  refusing  this 
instruction : 

"Tou  are  instructed  that  an  officer  of  a  corpo- 
ration has  no  authority  to  delegate  special  pow- 
ers conferred  upon  him  which  involves  the  ex- 
ercise of  Judgment  or  discretion,  unless  he  is 
expressly  authorized  to  do  so,  and  the  burden  of 
showing  such  authority  is  upon  the  par^  alleg- 
ing such  delegation." 

The  said  principle,  although  unobjection- 
able In  some  cases,  has  no  application  here. 
The  deceased,  if  he  agreed  to  perform  said 
duty,  would  be  estopped  from  urging  his 
want  of  authority  as  an  excuse  for  his  failure 
to  attempt  at  least  to  comply  with  bis  agree- 
ment, and  his  administrator  would  be  In  no 
better  position.  Resides,  If  the  superintend- 
ent had  no  ftower  to  delegate  such  author- 
ity, the  corporation  might  ratify  the  act,  and 
it  may  be  further  said  that  the  authority  In 
controversy  did  not  involve  judgment  and 
discretion,  the  purchase  and  placing  upon  a 
flume  of  walking  boards  being  a  very  simple 
matter  and  not  requiring  any  special  skill. 

The  last  refusal  complained  of  does  not  in- 
volve prejudicial  error.  As  to  the  duty  of 
the  superintendent,  it  is  covered  by  the  In- 
structions given,  and,  like  some  other  Instruc- 
tions proposed,  it  ignored  the  doctrine  of 
contributory  negligence,  and,  besides,  it  di- 
rected a  verdict  for  the  plaintiff  if  the  Jury 
believed  that  the  defendant  was  chargeable 
with  the  want  of  ordinary  care,  whereas,  as 
we  have  seen,  it  was  necessary  to  show  gross 
negligence. 

Another  important  point  made  by  respond- 
ent Is  that  the  complaint  fails  to  show  that 
plaintiff  was  entitled  to  any  relief  in  this  ac- 
tion. The  position  Is  taken  In  view  of  the  pe- 
culiar provision  of  the  Workmen's  Compensa- 
tion Act  to  which  we  have  already  referred. 
There  la  fbrce  in  the  contention,  but  we  need 
not  consider  it.  as  we  are  satisfied  that  tor 
the  reasons  already  stated,  the  judgment 
should  be  afflrmed,  and  it  Is  so  ord«ed. 

We  concur:  OBIPBiAN,  P.  J.;  BART.  J. 
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PARKINSON  r.  LANGDON  et  al. 
(CIt.  1661.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   Jan.  28.  1918.) 

1.  Landlobd  and  Tenant  <S=>331(2>— Bbeach 
OF  Lease— ritOFiTs— Statute. 

Where  plaintiff  leased  land  to  defendanta, 
tfaer  to  plant  it  to  beans  and  to  share  the  crop 
vith  plaintiff  in  certain  proportions  for  defend- 
ants' breach  and  failure  to  plant,  under  Civ. 
Code,  §  3300,  providing  that  ft>r  the  breach  of 
an  obligation  arising  from  conttact,  the  measure 
of  damages  Is  the  amount  which  will  compen- 
sate the  party  aggrieved  for  all  the  detriment 
proximately  caused,  or  which,  in  the  ordinary 
course  of  things,  would  be  likely  to  result,  plain- 
tiff could  recover  the  profits  which  would  ordi- 
narily and  naturally  in  the  usual  course  of 
things  have  been  derived  from  defendants'  per- 
formance of  their  contract. 

2.  Landlobd  and  Tenant  €»331(6)— Breach 
OF  Subixase— Relation  of  Svblesbob  to 
Lessor— luMATESiALiTT. 

The  relation  of  plaintiff  to  his  lessor  was 
immaterial  in  plaintifTs  action  against  his  own 
lessees  for  breach  of  their  contract  to  plant  the 
land  to  beans  and  share  the  crop. 

Appeal  from  Superior  Court,  Sacramento 
County;  Charles  O.  Buslck,  Judge. 

Action  by  J.  B.  Parkinson  against  C.  H. 
Laugdou  and  another.  From  judgment  for 
plaintiff,  defendants  appeal.  Affirmed. 

Elliot  &  Atkinson,  of  Sacramento,  for  ap* 
pellauts.  White,  Ulllert  Meedbam  &  Harber, 
of  Sacramento,  for  respondeat 

CHIPHAN.  P.  J.  It  la  alleged  la  tbe  com- 
plaint: That  on  May  29,  1915.  plaintiff  and 
defendants  en^ed  Into  a  contract  of  lease 
whereby  defendauta  as  tenants  of  plaintiff 
agreed,  among  other  things,  to  cultiTate  and 
farm  to  beans  for  the  proper  cropping  season 
of  iSHS,  and  In  a  good  and  fannerllke  man- 
ner certain  lands  and,  among  others,  a  por- 
tion described  as  part  of  section  S,  township 
8  north,  range  4  east,  containing  40  acres, 
more  or  leas,  which  was  "to  be  staked  oat 
and  designated  by  plaintiff  as  provided  in 
said  contract  of  lease."  That  plaintiff,  short- 
ly after  the  execution  of  said  contract,  "did 
stake  off  and  desipiate  the  40  acres  of  said 
section  8  to  be  included  in  and  to  be  the  40 
acres  subject  to  said  contract,"  and  that 
about  May  29,  1915,  plaintiff  put  defendants 
in  possession  of  said  40-acre  tract  pursuant 
to  said  contrad:.  That  said  40  acres  was  fer- 
tile land  capable  of  producing  profitable  crops 
of  beans,  and  that  "a  good,  abundant,  and 
profitable  crop  of  beans  could  hare  been  easi- 
ly grown  and  produced  thereon  during  the 
cropping  season  of  1915,  which  season  ex- 
tends from  about  June  1st  to  September  25th 
of  the  year."  That  plaintiff  has  duly  per- 
formed all  the  conditions  and  covenants  un- 
dertaken by  Mm  to  be  performed.  That 
about  June  15, 1915,  tbe  said  contract  was  by 
mutual  consent  of  the  parties  thereto  "modi- 
fled  so  that  it  was  understood  and  agreed 
that  plaintifTs  share  of  the  bean  crop  for  the 


season  of  191S  to  be  grown  and  iHvdnced  by 
defendants  on  said  40  acrea  in  said  section  .ts 
should  be  only  45  per  cent:  of  the  crop  in- 
stead of  50  per  cent,  as  qtedfied  In  said 
original  agreement,  but  said  orii^l  agree- 
ment was  not  in  any  other  respect  changed 
or  modffled."  It  is  then  alleged:  That  de- 
fendants did  not  plant  said  40  acres  of  land 
or  attempt  to  i^ant  upon  the  same  any  crop 
of  beans  or  any  crop  whatever,  "and  did  not 
at  the  proper  season,  or  at  any  ttme,  or  at 
all,  till  and  cultivate  said  land,  or  any  part 
thereof.  In  a  good  and  farmerlike  manner,  or 
In  any  manner  whatever,  or  at  all,"  and  did 
not  In  any  manner  pr^Mure  said  land  for  the 
planting  and  raising  of  a  crop  of  beans,  or 
any  crop,  during  said  season,  and  did  not 
plant  the  said  land  to  beans  or  to  any  crop 
wliatever,  but  "allowed  the  proper  time  and 
season  for  the  plowing  of  said  ground  and 
for  the  planting  and  sowing  of  a  crop  of 
beans  thereon,  and  for  the  cultivation  of  said 
crop,  to  go-by:  and  defendants  wholly  failed, 
neglected,  and  refused  to  cultivate  said  40 
acres,  or  to  raise,  or  attempt  to  raise,  and 
produce  any  crop  whatever  thereon."  That 
had  defendants  "at  the  proper  time  and  in 
tbe  proper  manner  prepared  said  land  for  the 
planting  of  a  crop  thereon,  and  bad  sown  and 
planted  safd  40  acres  to  beans,  and  bad  at 
the  proper  season  and  In  a  good  and  farmer- 
like manner  tilled  and  cultivated  said  crop 
and  otherwise  performed  the  covenants  and 
conditions  of  said  contract  to  be  performed 
by  them,  said  40  acres  of  land  would  have 
produced  and  yielded  for  tbe  l>ean-cropping 
season  of  1915  a  large,  abundant,  profitable, 
bounteous,  and  valuable  crop,  and  that  plain- 
tiff's share  thereof,  pursuant  to  tbe  terras  of 
said  contract,  would  have  been  no  less  than 
450  sacks  of  beans,  of  the  value  of  $1,620,  in 
which  sum  plaintiff  has  been  damaged  by 
defendants  because  of  their  failure  to  per- 
form their  contract  aforesaid,  and  by  reason 
of  their  neglect,  failure,  and  refusal  to  com- 
ply with  the  conditions  thereof,  and  to  plane 
and  cultivate,  grow,  and  harvest  a  crop  of 
beans  on  said  40  acres  of  land  porsuant  to 
the  terms  of  said  contract" 

Among  tbe  provisions  of  said  contract  of 
lease,  It  was  provided  that  the  land  was  to 
be  used  for  the  purpose  of  raising  a  crop  of 
beans  thereon,  and  for  no  other  purpose,  un- 
less agreed  upon  between  tbe  parties:  that 
the  defendants  "shall  till  and  cultivate  In  a 
good  and  farmerlike  manner  all  of  the  said 
premises  which  are  susceptible  of  profitable 
tillage  and  cultivation,  and,  in  proper  season, 
shall  sow  and  plant  the  same  in  tbe  crop 
above  specified,  and  shall  furnish  tbe  neces- 
sary seed  therefor  of  clean  and  sound  qual- 
ity, and,  in  tbe  proper  season,  shall  harvest 
the  said  crop,  and  immediately  upon  harvest- 
ing thereof  shall  deliver  to  the  owner  In  tbe 
field,  and  without  expense  to  the  owner,  ex- 
cept that  the  owner  shall  provide  suflld^t 
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sacka  to  contain  his  share  of  tlie  crops^  a 
fall  flfty-buudreths  (.50)  share,  quantity  and 
quality  considered,  of  all  of  tbe  crop  har- 
vested on  the  aforesaid  section  8."  , 
In  tbelr  answer  defendants  admit  the  execu- 
tion of  the  contract  as  alleged,  with  Its  sub- 
sequent modification  as  alleged,  but  deny  that 
the  plaintiffs  staked  off  the  40  acres  as  alleg- 
ed In  the  complaint,  and  deny  that  It  Is  rich 
and  fet'tile  land  capable  of  proQtable  tillage 
and  cultivation  for  the  production  of  profita- 
ble or  any  crops  of  beans,  and  deny  that  a 
profitable  crop  of  beans  could  have  been 
easily  or  otherwise  grown  on  said  land  dur- 
ing the  cropping  season  of  1915  or  otherwise; 
deny  that  plaintiff  put  the  defendants  In  pos- 
8es8i<m  of  tbe  said  lands;  admit  as  to  said 
40  acres  tbe  defendants  did  not  plant  or 
raise  or  grow  or  cultivate  a  crop  of  beans  or 
any  crops  thereon  during  the  cropping  season 
of  1915,  and  allege  that  "without  fault  on 
their  part,  by  reason  of  the  overflowed  and 
flooded  condition  of  said  land  at  all  times 
during  tbe  proper  season  for  the  cultivation 
of  the  same  in  1915,  it  was  impossible  to 
profitably  or  otherwise  cultivate  said  40aarra 
of  land  to  beans  or  to  put  in  or  grow  any 
crops  thereon  during  the  cropping  season  of 
1915." 

Tbe  cause  was  tried  by  tbe  court  without  a 
Jury.   Tbe  court  found,  among  other  things : 
■That  said  40  acres  was  and  Is  land  capable 
and  susceptible  of  profitable  tillage  and  cul- 
tivation, and  capable  ot  producing  a  profita- 
ble crop  of  beans,  and  that  a  profitable  crop 
of  beans  could  bare  been  grown  and  produced 
thereon  during  the  cropping  season  of  1915 
by  compliance  with  the  terms  of  said  lease. 
That  plaintiff  duly  performed  and  complied 
with  all  tbe  conditions  and  covenants  of  the 
said  contract  of  lease  on  bis  part  to  be  per- 
formed and  complied  with."    That  defendants 
did  not,  nor  did  either  of  them,  plant  or  at- 
tempt to  plant  oi  grow  or  caltlrate  a  crop  of 
beans  on  said  land  during  tbe  season  of  1915, 
and  no  crop  was  produced  thereon  during 
that  season,  '^at  plaintiff  bas  not  received, 
nor  will  he  receive,  any  rentfU  or  rent  what- 
ever from  said  land  for  tbe  bean-cropping 
season  of  1015.  The  coiut  farther  finds  that 
if  defendants  bad  farmed  in  a  good  and  farm- 
erlifce  manner  the  land  above  described,  and 
had  sown  and  planted  the  said  40  acres  to 
beans,  and  had  at  the  prefer  time  tilled  and 
cultivated  said  crops,  said  40  acres  would  have 
produced  and  yielded  for  the  bean -crop  ping 
season  of  19U!  a  profitable  crop  of  beans," 
and  that  said  land  "would  have  produced  a 
valuable  and  profitoble  crop  of  beans  of  an 
average  yield  of  not  less  than  ten  100-pound 
saclcs  per  acre,"  and  would  have  brought  3% 
cents  per  pound  delivered  in  tbe  field,  and  the 
plalntilTs  share  thereof  would  have  been 
$630  at  tbe  time  for  delivery  thereof  to  plain- 
till. 

Judgment  vras  entered  accordingly  In  fa- 
vor of  plalntlfF  for  tbe  sum  of  $630,  with  in- 
terest and  Gosta.  Defendants  appeal  from 


the  judgment,  and  bring  tbe  record  here  un- 
der the  alternative  method. 

Appellants  challenge  the  sufficiency  of  tbe 
evidence  to  sustain  tbe  findings  as  to  tbe 
quantity  of  t>eans  tbe  land,  would  have  pro- 
duced bad  It  been  cultivated  In  accordance 
with  the  terms  ol  said  lease.  Plaintiff's  evi- 
dence consisted,'  in  part,  of  the  testimony  of 
witnesses  who  were  familiar  with  bean  grow- 
ing as  a  branch  of  farming  and  with  tbfs 
particular  40  acres  of  land ;  its  adaptability 
to  raising  beans;  Its  condition  In  respect  of 
moisture,  and  other  factors  affecting  the  prac- 
ticability of  planting  beans  In  time  to  ma- 
ture a  crop  during  the  season  of  1915.  They 
also  testified  that  they  were  acquainted  with 
the  land  Immediately  adjoining  the  land  in 
question  and  in  the  immediate  neighborhood 
of  lUie  quality  surrounded  with  like  condi- 
tions, and  the  yield  of  beans  grown  on  such 
land  with  proper  cultivation  during  the 
cropping  season  of  1915.  They  also  testified 
to  the  quantity  of  beans  the  land  In  question 
would  have  produced  in  1915  bad  It  been 
properly  pr^red,  planted  to  beans,  and 
cared  for  in  a  farmerllke  manner.  So  far 
as  we  can  discover,  the  testimony  went  to 
every  fact  necessary  to  show  that  this  40- 
acre  tract  was  good  bean  land;  that  It  could 
have  been  planted  to  beans  In  time  to  have 
matured  the  crop,  and  would  have  produced 
the  quantity  found  by  the  court  bad  defend- 
ants complied  with  the  terms  of  their  con- 
tract It  Is  true  there  was  conflict  In.  respect 
of  some  of  tbe  material  facts,  but  the  trial 
court  resolved  whatever  doubt  may  have  been 
created  by  such  conflict,  and  with  its  deci- 
sion on  tbe  facts  we  cannot  Interfere. 

Appellants  contend  that  the  court  adopted 
an  erroneous  measure  of  damages,  imd  should 
have  limited  the  damage  to  the  rental  value 
of  tbe  land,  thus  presenting  tbe  pivotal  ques- 
tion In  tbe  case.  Section  330a  of  tbe  ClvU 
Code  provides  that: 

"For  the  breach  of  an  obliRation  arising  from 
contract,  the  measure  of  dnmnpcs,  except  where 
otherwise  expressly  provided  by  this  Code,  is  the 
amount  which  wUl  compensate  tbe  party  ag- 
trrioved  for  all  the  detriment  proximately  caased 
thereby,  or  which  in  the  ordinary  course  of 
things  would  be  likely  to  result  therefrom." 

No  bard  and  fast  rule  can  be  formulated 
by  wblcb  it  may  be  determined  with  invari- 
able certainty  to  what  cases  or  class  of  ras- 
es the  Code  section  applies,  and  under  what 
drcumstances  It  may  be  said  that  tbe  det- 
riment caused  by  tbe  breach  of  a  contract 
was  "proximately  caused"  by  tbe  breach, 
or  was  of  such  a  character  as  "In  tbe  ordi- 
nary course  of  things  would  be  llbely  to  re- 
sult therefrom."  The  ai^llcation  of  tbe  rule 
depends  much  upon  the  facts  in  the  given 
case.  In  the  case  of  Friend  &  Terry  Ij.  Cto. 
V.  MUler.  6T  CaL  464,  S  Pac.  40,  plahitlff 
sued  to  recover  for  lumber  sold  and  deliv- 
ered to  def^dant  by  plaintlfl.  Defendant 
introduced  evidence  tending  to  show  that 
he  contracted  with  plaintiff  for  certain  piles 
and  lumber  to  be  used  in  pursii^ce  of  Ji 
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oontract  with  the  dr^nage  comndsilonas, 
whlfdi  he  had  agreed  to  flnlBh  within  a  glT- 
ea  time,  all  of  which  was  known  to  plain* 
tlfl,  who  acreed  to  furnish  the  same  vhai 
required.  Defendant  then  offered  to  iwove 
that  plaintiff  failed  to  furnish  the  piles  in 
time,  wherein  he  was  delayed  in  the  com- 
pletion of  his  contract  and  foiled  to  realise 
the  money  therefior,  which  he  would  other- 
wise hare  received  from  the  state  through 
the  drainage  commission.  Said  the  court: 
"Br  the  delay  of  tbe  latter  in  dellTeiing  the 
piles  defendant  suffered  loss,  wai  compelied  to 
pay  for  tbe  use  of  a  pile  driver,  lost  his  time, 
and  sustained  other  expenses  which  he  proved, 
and  as  tbe  verdict  was  for  less  by  $700  than  tbe 
amoont  claimed  and  proved  by  plnintiff,  we  may 
reasonably  infer  defendant*  was  allowed  a  deduc- 
tion on  account  of  the  damages  thus  sustained. 
He  sought,  but  was  prevented  from  proving, 
the  loss  he  sustained  by  failure  to  collect  tbe 
money  due  bim  from  tbe  state." 

The  court  held  that  the  failure  of  plain- 
tiff to  deliver  the  piles  in  time  was  the  re> 
jiote  cause  of  defendant's  failure  to  receive 
payment  from  the  state,  and  the  reason  tor 
so  holding  was  thus  stated : 

"This  is  not  a  loss  'which  in  the  ordinary 
Morse  of  things  woold  be  likely  to  reaulf  from 
a  failure  to  deliver  under  tbe  contract.  It  was 
damages  .which  could  not  well  have  been  con- 
templated by  the  parties  when  they  entered  into 
the  contract." 

But  as  to  the  other  damages  claimed,  the 
statute  afforded  a  rule  of  compensation.  In 
further  explanation,  the  court  said: 

"Tbe  failure  of  defendant  to  secure  compen- 
tation  from  the  state  was  a  result  brought  about 
i»y  the  interposition  of  otber  agencies,  depend- 
ent upon  independent  causes  over  which  plain- 
tiff and  defendant  bad  no  control,  and  could  not 
have  contemplated.  It  was  a  loss  which  •  •  • 
was  too  remote  to  have  been  contemplated." 

This  decision  had  Its  counterpart,  as  was 
pointed  out  in  the  opinion,  In  a  case  cited 
Dt  section  254  of  Field  on  Damages,  where 
ihe  contract  was  to  furnish  a  threshing  ma- 
.?hine  to  a  fanner  within  three  weeks,  know- 
ing it  was  needed  at  the  time  agreed,  and 
after  reasonable  efforts  to  secure  the  crop, 
the  plaintiff's  wheat  was  Injured  by  the 
necessary"  delay  In  saving  it  and  in  conse- 
quence of  a  rain;  the  farmer  sustained 
further  damage  from  a  fall  In  the  market 
price  of  wheat  before  It  could  be  kiln-dried 
and  got  ready  for  sale.  He  was  held  en- 
titled to  recover  the  loss  by.  the  Injury  to 
the  wheat,  but  not  to  the  change  in  the  mar- 
ket, as  the  former  might  well  have  heen  In 
the  contemplation  of  the  parties,  hut  not 
tho  latter. 

Tbe  rule  is '  thus  stated  in  8  Ruling  Case 

Law,  505: 

"As  in  the  case  of  damages  for  breach  of  con- 
tract generally,  a  recovery  may  be  bad  for  loss 
of  profits  when,  and  only  when,  the  loss  la  such 
as  might  naturally  be  expected  to  follow  tbe 
breach.  Profits  which  would  ordinarily,  natu- 
rally, and  in  the  usual  course  of  things  have 
been  derived  from  performance,  and  tbe  loss  of 
which  flows  directly  and  naturally  from  the 
breach  of  the  contract  itself,  may  be  recovered, 
since  they  are  naturally  Incident  to  tbe  con- 
tract, and  may  be  fairly  sapposed  to  have  been 


within  the  contemplation  of  1^  parttas  whan  It 
was  made." 

TbB  line  of  dtaUnctlon  between  ^oflts 
which  are  ronote,  consequential,  or  not 
within  the  contemplatimil  of  the  parties, 
and  those  which  are  proximate  and  abso- 
lute and  certain,  and  within  the  contempla- 
tion of  the  parties,  "seems  to  rest  In  the 
questlfm  whether  they  are  to  arise  directly 
out  of  the  contract  In  question  or  its  sub- 
ject-matter, and  to  constitute  the  immedi- 
ate fruits  of  the  contract,  at  whether  they 
are  to  result  f^m  adlateral  engagements 
or  enterprises.  Where  the  profit  to  be  made 
was  the  lndacCT«it  to  the  contract,  such 
proM  is  the  measure  of  damages:  So  a  re- 
covery may  be  had  tor  tbe  loss  of  profits 
^hldi  are  the  direct  and  Immediate  fruits 
of  the  contract  itself:  Such  ^fits  are  not 
to  be  regarded  as  consequentlai,  remote^  or 
speculative  in  character,  but  are  regarded 
as  part  ud  parcel  of  the  contract  itself 
entering  into  and  constituting  a  portion  of 
its  very  elements,  something  stipulated  for, 
and  the  right  to  the  enjoyment  of  which  Is 
Just  as  clear  and  plain  as  to  the  folfillmait 
of  any  other  stipulation.''  Id. 

[1]  Tbe  ft>reg(^nc  is  about  as  satlsfoctory 
an  explanation  of  the  philosophy  of  the  rule 
as  we  can  find  in  the  liooka,  and*  it  seems 
to  us,  furnishes  a  safe  guide  to  a  bo1uU<hi 
of  the  questhm  here.  The  contract  plain- 
ly shows  that  the  land  was  to  be  planted 
to  a  spedflc  crop,  and  none  other.  Both  imr- 
ties  understood  this  and  contradsd  with 
reference  to  that  undmtanding.  Plaintlfl's 
compensation  was  to  be  measured  by  an 
agreed  per  centum  of  this  specific  cn^,  and 
not  otherwise.  Given,  land  suitable  flor  grow- 
ing beans;  condition  of  soil,  climate,  mois- 
ture, etc.,  favorable  to  the  producticm  of  a 
profitaUe  crop,  and  nothing  supervening  to 
prevent  such  result  except  the  failure  of  tbe 
contracting  party  to  do  what  his  contract 
required  of  him,  it  seems  to  us  we  have  a 
clear  case  where  the  loss  to  the  lessor  **is 
such  as  ml^t  naturally  be  expedited  to  fol- 
low from  the  breach,"  and  that  he  would 
be  entitled  to  the  "profits  which  would  or- 
dinarily and  naturally,  and  in  the  usual 
course  of  things,  have  been  derived  from 
perfhrmance,"  and  furnishes  an  instance 
where  "the  loss  flows  directly  and  naturally 
from  the  brea<di  of  the  contract  itself,"  and 
Is  recoverable,  since  the  loss  is  "naturally  in- 
cident to  the  contract,  and  may  be  fairly  sup- 
posed to  have  been  within  the  c<mtemplation 
of  the  parties  when  it  was  made." 

In  Rice  v.  Whitmore,  74  CaL  619,  16  Pac. 
501,  G  Am.  St  Rep.  470,  defendant  had  leas- 
ed certain  land  to  plaintiff  on  which  the 
latter  was  to  sow  grain,  paying  one-fourth 
of  the  grain  raised  as  rental.  Defendant 
failed  to  give  plaintiff  possession  of  the 
land,  and  plaintiff  recovered  the  value  of  a 
crop  that  might  have  been  raised  on  the 
land  by  an  average  farmer  during  the  tnm, 
Iw  the  cost  of  raising  it.   In  tlie  case  of 
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Allen  T.  Los  HoIInos  Water  Ca,  26  Cal.  App. 
208,  143  Pac.  253,  defeodant  was  onder  con- 
tract to  furnish  plaintiff  water  for  Irrigat- 
ing bis  crop  of  potatoes.  Defendant  failed 
to  keep  Its  contract,  and  plaintiff  lost  his 
crop.  It  was  held  that  under  section  3300, 
Civil  Code,  the  measure  of  damages  was  the 
market  value  of  the  potatoes,  at  the  selling 
place,  which  would  have  been  produced  had 
defendant  kept  Its  contract,  less  the  expense 
of  growing  and  marketing  the  crop.  Simi- 
larly held  In  a  similar  case — CHiambers  v.  Bel- 
more  Land  &  Water  Co.,  33  Cal.  App.  78s  164 
Pac.  404,  applying  the  rule  as  stated  io  Teller 
T.  Bay,  151  Cal.  200,  90  Pac.  942,  12  L.  B. 
A.  (N.  S.)  267,  12  Ann.  Caa  779.  A  some- 
what analogous  case  is  Holt  Manufactur- 
ing Co.  T.  Thornton,  136  OaL  232,  68  Pac. 
708.  There  the  contract  was  to  commence 
harvesting  the  wheat  on  the  5th  of  July, 
whereas  the  plaintiff  did  not  b^in  the  work 
until  the  15th.  Plaintiff  Bued  for  services, 
and  defendant  counterdalmed  that  by  rea- 
son of  plaintiff's  delay  in  commendng  the 
work  the  wheat  was  shelled  out  and  lost  to 
defendant  Plaintiff  claimed  that  the  loss 
was  too  remote  and  speculative  to  be  con- 
sidered as  the  result  at  its  breadi,  It  wus 
held  otherwise.   Said  the  court: 

"This  loss  was  not  specnlative  or  remote;  and 
although  it  was,  no  doubt,  somewhat  difficult  to 
^  the  amount  of  the  leas  with  great  accuracy, 
still  there  was  ample  evidence  to  Aow  an 
amount  of  damage  exceeding  that  found  by  the 
jury.  It  has  often  beeo  held  that  damages  may 
be  recovered  for  the  destruction  of  merely  im- 
Diatore  growing  crops,  although  there  was  no 
absolute  certainty  that  they  would  ever  mature: 
for  'he  who  breaks  the  coutract  cannot  wholly 
escape  on  account  of  the  difficulty  which  his  own 
"Keang  has  produced  of  devising  a  perfect  mea- 
snre  of  damages' " — citing  Shoemaker  v.  Acker, 
116  Cal.  239,  48  Pac.  62. 

[2]  Error  is  alleged  in  refusing  to  allow 
defendants  to  show  In  the  cross-examina- 
tion of  plaintiff,  when  called  as  a  witness, 
that  plaintiff  was  a  subtenant  of  the  owner 
of  the  land,  and  was  released  by  his  lessor 
from  payment  of  rent.  The  relation  of 
plaintiff  to  his  lessor  was  immaterial.  Holt 
Manufacturing  Co.  v.  Thornton,  supra. 

The  Judgment  is  affirmed. 

We  concar:   BDRNBTT,  J.;  HART,  J, 


(S6  OkL  K) 

GERMAN-AMEBICAN  BANK  OP  BLACK- 

BUBN  et  al.  V.  BUSH  et  aL   (Ko.  S418.) 
(Sopreme  Court  of  Oklahnoa.  Hareh  12, 1918.) 

(SjfUabus  hy  the  Court.) 
Appeal  and  Ebhor  «S=>997f2),  1002— Oveb- 

BUUKO   OF  DEUUBRBB  TO  EVIDEnCB-^YlB- 

DICT— AnrSKANCE. 
In  an  action  for  damages  for  breach  of  con- 
tract, where  it  appears  the  evidence  reasonably 
tends  to  sup^rt  the  allegations  of  the  petition 
and  to  sustain  the  plaintiffs  theory,  the  judg- 
ment of  the  lower  conrt  in  overruling  a  demur- 
rer to  tbe  evidence  will  not  be  reversed;  and, 
there  being  a  conflict  in  the  evidence  on  the  is- 


sues properly  submitted  to  the  jury,  the  judg- 
ment based  upon  the  verdict  will  not  be  aet 
aside  by  this  court 

Error  from  District  Court,  Pawnee  Coun- 
ty ;  Geo.  EL  Merritt,  Judge. 

Action  by  J.  J.  Boah  and  others  against 
the  German-American  Bank  of  Blackburn 
and  another.  Ju^nn^t  for  plaintiffs,  and 
deftodants  bring  error.  Affirmed. 

McNeill  &  McNeill,  of  Pawnee,  for  plain- 
tiffs In  error.  McCollum  ft  McOollum,  of 
Pawnee,  tor  defendants  In  error. 

OWEN,  J.  This  proceeding  Is  prosecuted 
to  reverse  the  Judgment  of  the  county  court 
of  Pawnee  county,  rendered  in  an  action 
brought  by  the  def^dants  in  error  against 
the  plaintiffs  In  error  for  damages  sustained 
by  the  breach  of  a  contract,  under  the  terms 
of  which,  it  was  alleged,  plaintiffs  In  error 
were  to  return  to  defendants  in  error  certain 
personal  property  taken  under  a  <Aattel 
mortgage. 

The  asslgnbients  of  error  are  to  the  action 
of  the  court  In  overruling  a  demurrer  to  the 
evidence  of  the  plaintiffs  below  and  to  the 
sufficiency  of  the  evidence  to  support  the 
judgment.  The  controversy  was  whether  the 
defendants  had  a  rl^t  to  retain  possession 
of  one  of  th4  mules,  described  in  the  mort- 
gage, in  satisfaction  of  court  costs  accrued 
in  another  lawsuit^  and  nnUl  one  of  the 
plaintiffs  signed  another  deed.  It  was  ad- 
mitted Poos,  acting  for  himself  and  for 
the  hank,  that  he  had  retained  the  mule  for 
that  purpose.  The  testimony  on  this  point 
was  conflicting,  it  being  the  contention  of 
the  plaintiffs  below  that  all  the  chattels  were 
to  be  returned  to  them  upon  the  delivery  of 
a  certain  deed,  and  that  their  part  of  the 
contract  had  been  folly  complied  with.  We 
have  examined  the  evidence  as  It  appears  In 
the  case-made,  and  there  was  sufficient  com- 
petent evidence  sustaining  this  contention  to 
require  the  case  to  be  submitted  to  the  Jury. 
The  Issues  were  submitted  under  instructions 
requested  by  the  defendants. 

There  being  competent  evidence  reasonably 
tending  to  support  the  verdict,  under  the  set- 
tled rule  In  actions  of  this  character,  the 
Judgment  of  the  lower  court  will  be  affirmed. 
All  tbe  Justices  concar. 

(68  Okl.  67) 

BILBY  et  at.  v.  BOBBBTS  et  aL  (No.  8633.) 
(Supreme  Court  of  Oklahoma.  March  12,  l&ia) 

(Syllahiu  by  thv  Couri.) 

Appeal  Ann  Kbbob  ^=>773(2)— Briefs— Dis- 
missal. 

No  brief  having  been  filed  on  behalf  of  the 
plaintiffs  in  error,  nor  cause  shown  for  tbe  fail- 
ure to  file  at  the  time  tbe  cause  is  assiffaed  tmr 
submission,  the  apiwal  will  be  treated  as  aban- 
doned, and  accordingly  dismissed. 
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Error  from  District  Court,  Muskogee  Coun- 
ty; R.  p.  De  Graffenrled,  Judge. 

Action  between  J.  S.  BUby  and  others  and 
Cleveland  Roberts  and  others.  Judgment 
for  the  latter,  and  the  former  bring  error. 
Dismissed. 

BltteiAonse  &  Brown,  of  Wagoner,  for 
lOalntlflis  in  error.  Watts  &  Uolony,  of  W^- 
oner,  for  defendants  in  error. 

PER  CURIAM.  This  cause  comes  on  to  be 
heard  nptm  the  motion  of  the  d^endants  in 
error  to  dismiss  the  appeal  filed  herein,  upon 
tlie  ground  that  "plalntUts.ln  error  have  not 
filed  brief  within  the  time  required  by  law 
and  tile  rules  of  this  court." 

The  records  show  that  this  cause  was  set 
for  submission  upon  the  merits  on  the  12th 
day  of  February,  1918;  that  upon  said  date 
no  brief  had  been  Sled  by  the  plaintiffs  in 
error,  nor  cause  shown  for  the  failure  to 
file  at  that  time.  No  brief  on  behalf  of  ei- 
ther party  has  since  been  filed.  In  Dykes  t. 
Markham,  H  Okl.  669,  146  Pac.  484,  the  syl- 
labus reads: 

"No  briefs  having  been  filed  ■(Hi  behalf  of  the 
plaintiEF  in  error,  cor  cause  shown  for  the  fail- 
ure to  Ste  at  the  time  the  cause  is  assigned  for 
sobmissioD,  the  appeal  will  be  treated  as  aban- 
doned, and  accordingly  dismissed.** 

To  the  same  effect  Is  El  Reno  Tit  Brick 
So  T.  Co.  T.  Raymond  Ca,  44  Okl.  676,  146 
Pat  21. 

Upon  the  authority  of  these  cases  the  ap< 
peal  herein  la  dismissed. 


AMERICAN  GENT.  INS.  CO.  r.  BOTLB. 
(No.  8383.) 

(Supreme  Court  of  Oklahoma.  March  12, 1918.) 

(BvUabut  by  the  Court.) 

InsDBANCB  €s»632— Fire  Insurance— Peti- 
tion—Cattsb  OF  Action. 
Where  a  fire  insurance  company  issues  its 
standard  policy  insuring  plaintiff  against  loss 
by  fire  of  certain  personal  property  therein  de- 
scribed, "while  located  and  contained  as  describ* 
ed  herein,  and  not  elsewhere,  to  wit:  [Describ- 
ing the  building  wherein  the  proi»ertT  is  locat- 
ed]," a  petition  which  fails  to  state  that  at  the 
time  of  fire  the  insured  property  was  located  in 
said  building  fails  to  state  a  cause  of  action. 
Miller  v.  Conn.  Fire  Ins.  Co.,  47  OkL  4^  151 
Pac.  605. 

Commissioners'  Opinion,  Division  No.  8. 
Error  from  District  Court,  Coal  County;  J. 
H.  LinebflUf,'h,  Judge. 

Action  by  Charles  May,  Constable,  against 
J.  W.  Boyle  and  the  American  Central  In- 
surance Company,  with  cross-petition  by  de- 
fendant Boyle.  Demurrer  of  American  Cen- 
tral Insurance  Company  to  the  answer  of 
cross-petition  of  defendant  Boyle  overruled, 
and  Judgment  rendered  for  Boyle  against  the 
company,  and  It  brings  error.  Reversed,  and 
cause  remanded,  with  directions  for  a  new 
trial. 


Scothom  ft  McBill,  of  Oklahoma  City,  for 
plaintiff  In  error.  Geo.  Trice,  of  Coalgate,  for 
defendant  in  error. 

PBTOR,  C.  This  action  was  commenced 
on  the  26th  day  of  February,  1914,  in  the 
district  court  of  Coal  county,  Okl.,  by  Chas. 
May,  constable,  against  J.  W.  Boyle  and  the 
American  Central  Insurance  Company,  to  re- 
cover on  a  certain  insurance  policy  given  to 
Insure  against  loss  by  fire.  The  questions 
presented  on  appeal  arise  out  of  the  contro- 
versy between  the  insurance  company  and  J. 
W.  Boyle,  the  insured.  The  policy  sued  upon 
was  Issued  by  the  Insurance  company  to  J.  W. 
Boyle,  Insurlikg  property  belonging  to  the  said 
Boyle.  In  bis  answer  to  the  petlti<ni  of  the 
plaintiff,  Chas.  May,  and  in  his  cross-petition 
against  the  said  insurance  company,  the  said 
Boyle  claimed  tliat  he  was  the  owner  of  the 
propnty  Insured,  and  was  entitled  to  the  pro- 
ceeds provided  for  in  the  policy  for  ttie  loss 
sustained  by  reastm  of  the  destruction  of  his 
prop«*ty.  The  defemlant  the  American  Cen- 
tral Insurance  Company  demurred  to  tbe  an- 
swer and  cross-petition  of  J.  W.  Boyle  on  the 
ground  that  the  cross-petition  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action 
against  It  The  demurrer  was  overruled  hy 
the  trial  court,  and  on  trial  Judgment  was 
rendered  for  the  cros»i>etitlonar,  J.  W.  Boyle, 
against  the  Insurance  company,  from  which 
Judgment  the  insurance  company  appealed. 

There  are  several  questions  raised  on  ap- 
peal by  the  Insurance  company,  but  the  only 
question  that  is  deemed  necessary  to  decide 
Is  the  qu^tlcm  as  to  whether  or  not  the  peti- 
tion states  facts  sufficient  to  constitute  a 
cause  of  action.  The  policy  sued  upon  Is  the 
Oklahoma  standard  fire  insurance  policy  pro- 
vided for  In  section  3482,  Revised  Laws  of 
1910,  which  contains  the  provision  that  the 
prt^rty  shall  be  insured  against  loss  while 
located  on  premises  described  In  the  policy, 
and  not  elsewhere. 

It  Is  the  contention  of  the  Insurance  com- 
pany that  the  crosa-petltlon  of  the  insured, 
Boyle,  does  not  state  a  cause  of  action  in  that 
it  falls  to  allege  that  the  property  at  the  time 
that  it  was  alleged  to  have  been  destroyed  by 
fire  was  located  In  tlie  building  in  which  It 
was  located  at  the  time  of  the  Issuance  of  the 
policy,  and  In  which  it  was  to  remain  during 
the  continuance  of  the  policy.  The  allega- 
tion of  the  cross-petition  In  regard  to  the  de- 
struction of  the  property  covered  Iqr  the  In- 
surance policy  is  as  follows: 

"That  thereafter,  to  wit,  on  or  about  the  9tb 
day  of  January,  A.  D.  1914,  the  defendant's 
stock  of  merchandise  covered  by  said  policy  of 
insurance  was  totally  destroyed  by  fire;  that 
the  value  of  said  stock  of  merchandise  so  de- 
stroyed by  fire  at  the  time  of  its  loss  was  the 
sum  of  eight  hundred  dollars  ($800.00)." 

This  question  has  l)een  presented  squarely 
to  this  court  In  several  cases,  and  It  has  l>een 
decided  by  this  court  that  on  allegation  that 
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the  property  was  located  at  tbe  time  of  Its 
destruction  on  the  premises  or  In  the  building 
as  provided  In  the  policy  Is  essential  to  the 
legal  sufficiency  of  the  petition,  and  a  petition 
that  falls  to  contain  this  allegation  is  fatally 
defective.  Miller  v.  Conn.  Fire  Ins.  Co.,  47 
Okl.  42,  151  Pac.  605.  There  was  neither 
amendment  made  at  the  trial  of  said  cause, 
no%  is  there  any  evidence  curing  this  defect 
In  the  petition.  Therefore,  under  the  above 
authority,  it  must  be  held  that  the  petition 
fails  to  state  facts  sufficient  to  constitute  a 
cause  of  action. 

It  follows  that  the  judgment  of  the  lower 
court  should  be  reversed,  and  the  cause  re- 
manded, with  directions  for  a  new  trial. 

PBR  CUBIAM.  Adopted  in  wboLb 


^  Oai.  Avp.  iX) 

PEOPLE  V.  JACOBS.   (Cr.  411.) 

I  District  Court  of  Appeal.  Third  District.  Cal- 
ifornia.   Jan.  81,  19ia    Behearlng  De- 
nied by  Supreme  Court,  April  1,  1918.) 

Appeal  from  Superior  Court,  Sonoma  Coun- 
ty ;  Emmet  Seawell,  Judge. 

Albert  Jacobs  was  convicted  of  the  infa- 
mous crime  against  nature,  and  appeals.  Af- 
firmed. 

Charles  B.  Davis,  of  San  Francisco,  for 
appellant.  U.  S.  Webb,  Atty.  Gen.,  and  J. 
Chas.  Jones,  Deputy  Atty.  G«i..  for  the  Peo- 
ple 

BURNETT,  J.  The  whole  record  In  this 
case  has  been  examined  with  care,  and  It  ap- 
pears that  no  error  whatever  was  committed. 
The  offense  of  the  Infamous  crime  agalDst 
nature  was  charged  in  the  information  with 
legal  sufficiency,  the  trial  was  fairly  conduct- 
ed in  every  way,  the  Instructions  to  the  jury 
were  complete  and  accurate,  and  the  testimo- 
ny as  to  guilt  was  overwhelming  and  conclu- 
sive; there  being  two  unimpeached  witness- 
es to  the  overt  act  and  no  adverse^  showing 
being  made  by  the  defendant. 

The  Judgment  and  tbe  order  are  therefore 
affirmed. 

We  concur:  CHIPMAN,  P.  J.;  HART,  J. 


(U  Cola  408) 

MTJHLSTEIN  7.  CKOKB. 


(No.  9337.) 


(Supreme  Court  of  Colorado.   Feb.  4,  1918. 
Rehearing  Denied  April  1, 1918.) 

Error  to  Adams  County  Court,  W.  C 
Hood,  Jr.,  Judge. 

Actl(Hi  by  Thomas  B.  Croke  against  Louis 
Huhlstein.  Judgment  for  plaintiff,  and  de- 
fadant  brings  error.  Affirmed. 


Carl  H.  Cochran,  of  Denver,  for  plaintiff  in 
error.  Harry  Behm,  of  Brighton,  for  defend- 
ant In  teror. 

PER  CURIAM.  This  matter  comes  before 
the  court  on  an  application  for  a  supersedeas. 
An  examination  of  the  records  and  briefs 
clearly  discloses  no  error  before  the  trial 
court,  and  for  such  reasons  the  application 
for  supersedeas  Is  denied,  and  the  judgment 
affirmed. 

McANAW  T.  Wn.LIAU80N.   (No.  6814.) 

(Supreme  Court  of  Oklahoma.   March  12. 
1918.) 

fBvUabu$     th«  CourtJ 

Ra;PLBTiH_^=»73—JuDG  ME  ITT— Evidence. 

The  evidence  in  this  cause  is  examined,  and 
held,  that  there  is  not  sufficient  legal  evidence 
to  sustain  the  verdict  and  judgment  of  the  trial 
court 

Commissioners*  Opinion,  Division  No.  8. 
Error  from  County  Court,  Comanche  County ; 
H.  N.  Whalin,  Judge. 

Replevin  by  D.  E.  McAnaw  against  Q,  B. 
Williamson.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Reversed  and  remand- 
ed, with  directions  to  grant  a  new  trial. 

W.  C.  Henderson,  of  Lawton,  for  plalnttfl 
In  error.  A.  G.  Sechrlst  and  B.  M.  Parmenter, 
both  of  Lawton,  for  defendant  in  error. 

PRYOB,  O.  This  Is  an  action  in  replevin, 
commenced  on  the  20th  day  of  September. 
1912,  by  plaintiff  In  error  for  the  possession 
of  chattels  under  and  by  virtue  of  the  chattel 
mortgage  given  to  secure  the  payment  of  a 
certain  promissory  note.  The  parties  appear 
the  same  her*  as  In  the  trial  court,  and  are 
referred  to  as  plaintiff  and  defendant 

The  petition  of  the  plaintiff  contains  the 
usual  allegations  in  replevin  where  posses- 
sion is  sought  under  and  by  virtue  of  a  chat- 
tel mortgage.  The  property  was  dell  vered  to 
the  plaintiff  on  default  of  defendant  to  give 
redelivery  bond.  The  defense  of  the  defend- 
ant is  that  he  had  an  agreement  with  the 
plaintiff  for  an  extension  of  the  time  of  pay- 
ment of  said  note,  and  It  was  agreed  between 
the  plaintiff  and  defendant  that  the  defend- 
ant should  retain  possession  of  the  property 
and  sell  the  same  to  pay  off  the  note  and 
mortgage,  and  retain  the  surplus.  If  any.  ■ 
He  also  asks  in  his  prayer  $100  damages  for 
the  wrongful  bringing  of  replevin  action. 
There  Is  no  allegation  In  the  answer  as  to 
any  damages  sought  by  defendant. 

The  cause  was  tried  to  a  jury.  The  jury 
returned  a  verdict  In  favor  of  defendant 
for  the  restitution  of  the  property  seized  un- 
der the  writ  of  replevin  or  the  value  there- 
of, fixing  the  value  at  $615.50,  and  awarding 
the  defendant  $762  damages,  for  the  wrong- 
ful detention  of  the  property.  The  defendant 
entered  remittitur  for  the  $615.50,  and  the 
ooort  thereupon  rendered  judgment  on  the 
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verdict  against  the  plaintiff  for  f 762  damages. 
From  tbls  judgment  the  plaintiff  appealed. 

The  assignment  of  errors  of  the  plaintiff 
may  be  stated  generally  that  the  Judgment 
Is  contrary  to  law  and  the  evidence,  and 
that  the  damages,  if  the  defendant  Is  enti- 
tled to  damages  at  all,  are  excessive. 

A  thorough  examination  of  the  evidence 
of  the  defendant  relative  to  the  damages 
sought  to  be  recovered  convincingly  estab- 
lishes the  fact  that  the  damages  allowed  by 
the  jury  in  this  cause  are  clearly  excessive. 
Giving  the  defendant  the  advantage  of  the 
very  highest  estimate  of  damages  suffered  by 
him  as  shown  by  his  evidence.  It  could  not 
possibly ,  exceed  one-half  of  the  amount  of 
damages  allowed  by  the  jury.  The  Jury  fixed 
the  value  of  the  defendant's  Interest  In 
said  property  at  $615,  and  allowed  damages 
far  In  excess  of  this  value.  The  only  dam- 
ages claimed  by  the  defendant  was  damage 
for  being  deprived  of  the  use  of  the  property, 

It  Is  .hard  to  conceive  on  wbat  theory  the 
defendant  la  entitled  to  damages  at  all  In 
this  cause.  After  the  jury  returned  a  ver- 
dict he  filed  a  remittitur  of  the  $615,  the  val- 
ue of  the  property  fixed  by  the  jury  and 
given  as  a  substitute  for  the  return  of  the 
property.  This  In  effect  was  a  confession 
that  the  plaintiff  was  entitled  to  the  posses- 
sion of  the  property.  If  so,  there  was  no  ba- 
sis for  damages  in  this  cause.  Therefore 
this  judgment  should  be  reversed,  and  the 
cause  remanded,  with  directions  to  grant  a 
new  trial.  1 

FEB  CURIAM.   Adopted  In  whole. 


(68  Oki.  m 

CHICAGO,  B.  I.  &  P.  RT.  00.  T.  STEIN- 
BERGER.    (No.  8628.) 

(Supreme  Court  of  Oklahoma.  K^rch  12, 19ia) 

(SvUabus  ly  the  Court.) 

Oabribbs  «»280(8)— Shippeb  Accohfantino 
Ljve  Stock— Oakb  Rcqthbed, 
The  owner  and  shipper  of  live  stock,  ae- 
companying  the  Bbipment  while  in  transit  for 
tbe  purpose  of  feeding  and  caring  for  same  un- 
der contract  with  tbe  carrier,  has  tbe  impUed 
consent  of  the  company  to  cross  over  the  tracks 
of  its  yards  for  tbe  purpose  of  looking  after  his 
property,  while  the  car  is  delayed  in  the  yards 
of  tbe  company,  awaiting  further  transportation 
to  its  destination.  In  such  case  the  company 
owes  to  the  plaintiff  the  duty  of  exercising  rea- 
sonable care  for  hia  safety. 

Error  from  District  Court,  Stephens  Coun- 
ty ;  Cham  Jones,  Judge. 

Action  by  P.  Stelnberger  against  the  Chi- 
cago, Rock  Island  ft  Pacific  Railway  Com- 
pany. Judgm«it  for  plainUff,  and  defraidant 
brings  error.  Affirmed. 

W.  H.  Moore,  C.  O.  Blake,  R.  J.  Roberts, 
and  J.  B.  Du  Mars,  all  of  EI  Reno,  and  Bond 
&  Kolb,  of  Duncan,  for  plaintiff  to,  error. 
Ledbetter,  Stnart  ft  Bell,  of  Oklahoma  City, 


and  Womack  ft  Brown,  of  Duncan,  for  de- 
fendant in  error. 

KANB,  J.  This  was  an  action  for  dam- 
ages for  personal  injuries,  commenced  by  the 
defendant  In  error,  plaintiff  below,  against 
the  plaintiff  in  error,  defendant  below.  Upon 
trial  to  a  Jury  there  was  a  verdict  for  the 
plaintiff,  to  reverse  which  this  proceeding  In 
error  was  commenced. 

The  petition  alleged.  In  substance,  that  at 
the  time  of  his  injury  the  plaintiff  was  in 
Oklahoma  City,  In  charge  of  a  car  of  live 
stock  being  shipped  by  him  over  defendant's 
line  of  railway;  that  while  said  car  was  in 
the  yards  of  said  company  at  said  point  wait- 
ing further  transportation  to  its  destination, 
the  same  was  moved  from  Its  original  loca- 
tion to  another  place  In  said  yards ;  that  on 
this  account  the  plaintiff  was  required  to 
pass  across  tbe  tracks  of  the  defendant  In 
order  to  get  to  his  said  car  of  stock  for  the 
purpose  of  feeding  and  caring  for  the  same, 
as  under  his  contract  of  carriage  with  the 
company  be  was  required  to  do ;  that  he  was 
directed  by  tbe  agents  and  servants  of  said 
defendant  in  charge  of  said  yards  as  to  the 
location  of  his  said  car  of  stock,  and  was 
given  directions  by  them  as  to  how  to  reach 
said  car  of  stock,  being  directed  by  them  to 
cross  said  tracks  of  the  defendant;  that 
while  returning  from  said  car  to  the  yard 
office  after  caring  for  said  stock,  one  of  the 
engines  of  the  defendant  railway  ran  againat 
and  struck  said  plaintiff,  and  hurled  him  to 
the  ground  and  Injured  him ;  that  the  agents 
and  servants  In  charge  of  said  engine  ran 
tbe  same  against  said  plaintiff  without  giv- 
ing any  warning  of  Its  approach,  either  bj 
ringing  the  bell  or  blowing  the  whistle,  or 
by  any  other  sign,  and  that  said  train  was 
going  at  a  rate  of  speed  exceeding  the  speed 
of  six  miles  an  hour,  and  was  running  at  a 
speed  in  excess  of  the  limit  provided  by  tbe 
ordinances  for  the  running  of  trains  and  en- 
gines through  said  city. 

It  Is  conceded  that  there  is  evidence  rea- 
sonably tending  to  support  the  verdict  of  the 
jury,  the  only  assignments  of  error  relied 
upon  for  reversal  being  directed  against  the 
action  of  the  trial  court  In  refusing  to  give 
defendant's  reQuested  Instructions  Nos.  5 
and  8,  and  in  ^vlng  certain  other  Instruc- 
tions over  the  objection  of  the  defendant. 
In  their  brief  counsel  for  plaintiff  In  error 
have  resolved  their  various  assignments  ot 
error  into  one  propositlott,  which  they  state 
as  follows: 

"That  if  the  plaintTtf  went  hito  the  yards 
looking  for  his  car,  after  he  had  been  inatructed 
to  remain  in  ^e  yard  office  until  notified  by  the 
yardmaster,  he  was,  while  in  tbe  yards,  a  tres- 
passer, and  the  defendant  owed  nlm  no  duty 
except  not  to  wantonly  or  willfully  injure  him." 

It  is  true  that  there  was  some  evidence 
tending  to  show  that  after  the  car  had  been 
set  to  the  chutes  and  the  cattle  fed  and  wa- 
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tered,  the  plaintiff  was  advised  by  the  yard- 
master  that  the  car  would  be  taken  out  about 
9  o'clock  that  night,  and  that  In  the  mean- 
time the  plaintiff  must  stay  In  the  office  of 
the  yards  until  he  was  notified  the  car  was 
ready  to  move;  that  the  plaintiff,  after  ror 
malnlog  In  the  office  until  after  the  time  he 
was  told  bis  car  would  leave,  became  uneasy 
for  fear  he  woald  be  left,  and  went  down 
into  the  yards  looking  for  his  car,  in  disre- 
gard of  the  directions  oX  the  yardmaster.  We 
are  unable  to  agree  with  counsel  that  this, 
if  true,  would  constitute  the  plaintiff  a  tres- 
passer. The  general  rule  Is  that  the  owner 
and  shipper  of  live  stock  accompanying  the 
shiimwDt  while  in  transit  for  the  purpose  of 
feeding  and  caring  for  same  under  contract 
with  the  carrier  has  the  implied  consent  of 
the  company  to  cross  over  the  track  of  its 
yards'  for  the  paipose  of  looking  after  his 
property,  while  Uie  cnr  is  delayed  In  the 
yards  <^  tiie  company,  awaiting  farther 
transportation  to  Its  destlnfitlon.  In  such 
case  the  company  owes  to  tiie-  plaintiff  the 
duty  of  exercising  reasonable  care  for  his 
safety.  23  Am.  &  B.  Ene.  (2d  Bd.)  789;  ES- 
gln,  etc.  By.  Co.  v.  Thomas,  Adm'x,  115  HI. 
App.  508;  Railway  Co,  v.  Cole,  149  Pac  873. 
The  mere  fact  that  the  yardmaster  directed 
the  plaintiff  to  remain  at  the  yards  office  un- 
til he  was  notified  that  his  car  was  ready  to 
go  does  not  change  the  rul&  There  Is  noth- 
ing In  the  evidence  tending  to  show  that  the 
plaintiff  was  required  to  remain  at  the  yards 
office  by  any  well-known  establldied  rule  of 
the  company,  or  that  the  yardmaster  was 
authorized  by  soeh  rule  to.  require  the  plain- 
tiff to  do  sa  In  these  dnmmstances,  the 
plaintiff  was  entitled  to  such  reasonable  free- 
dom of  action  In  the  performance  of  his  eon* 
tract  with  the  carrier  as  the  circomstancea 
required,  and  wbeUira-  he  was  negligently 
exceeding  this  reasonable  freedom  of  action 
or  not,  at  the  time  he  was  injured,  was  a 
question  for  the  Jury. 

Finding  no  rererdble  error  in  the  record, 
the  Judgment  ot  the  court  below  must  be  af- 
firmed. 


BBADT  T.  BATKOWSKT.   (No.  8287.) 
(Supreme  Court  of  Oklahoma.  March  12, 1918.) 

(ByUahui  by  the  Court.) 

1.  THIAL  «S>109  —  JUDOUENT  ON  MoTIOIT  — 

OnniNO  Statbhent. 
Motion  for  judgment  upon  the  openinff  state- 
ment of  counsel  should  be  denied,  unless  in  said 
statement  there  is  a  solemn  admission  of  facts 
made  for  the  purpose  of  removing  said  facts 
from  the  realm  of  controversy,  and  which  facts 
BO  admitted  show  that  the  party  making  the 
statement  is  not  entitled  to  recover. 

2.  Tbial  4=s>109  —  Ofenino  Statxuent  of 
CoDNSBi. — Motion  fob  JnoouicifT. 

The  opening  statement  made  by  the  defend- 
ant .in  this  ease  carefuUv  examiued,  and  found 
not  sufficient  upon  whioi  to  predicate  a  Judg- 
meat  for  plainbS. 


Commiaeloners'  Opinion,  Division  No.  1. 
Error  from  County  Cotirt,  Tulsa  County ;  J. 
W.  Woodford,  Judge. 

Action  Abraham  Batkowsky  against  R. 
C.  Brady.  Judgment  for  plaintiff,  motion 
for  new  trial  overruled,  and  defendant  brings 
error.  Reversed  and  remanded,  with  In- 
structions to  set  aside  the  Judgment  ren- 
dered. 

I.  J.  Underwood,  at  Tulsa  (Biddlson  & 
Campbell,  of  Tulsa,  of  counsel),  for  plaintiff 
in  ernur.  Hulette  X*.  Aby,  W.  F.  Tucker,  and 
A.  K.  Swan,  all  of  Tulsa,  for  defmdant  In 
wror. 

COLLIER,  C.  In  this  cause  the  defendant 
in  error,  hereinafter  styled  plaintiff,  brought 
suit  to  recover  from  the  plaintiffs  In  error, 
hereinafter  named  defendants,  upon  a  veri- 
fied account  for  goods,  wares,  and  merchan- 
dise alleged  to  have  been  sold  by  plaintiff  to 
defendant.  The  defendant  filed  a  verified  an- 
swer, denying  each  and  every  material  al- 
legation In  plaintiff's  petition  alleged.  Plain- 
tiff's attorney  made  the  following  opening 
statement: 

"Qentlemen,  the  proof  on  the  part  of  the 
plaintiff  in  this  case  will  tend  to  show  that 
certain  goods,  consisting  chiefly  of  furs,  were 
made  up  for  this  defendant,  snd  that  they  were 
shipped  to  the  defendnnt,  and  that  no  part  of 
the  account,  which  amounts  to  $283.95,  has  ever 
been  naid.  That  is  all  the  proof  we  will  Intro- 
duce.'*^ 

Attorney  for  the  defendant  made  the  fid- 
lowing  oi>enIng  statement: 

"Gentlemen  of  the  Jury,  the  evidence  lu  this 
case  on  behalf  of  the  defendant  will  disclose  the 
fact  that  the  defendant  does  not  owe  this  plain- 
tiff one  cent.  There  are  some  goods  sent  by 
this  plaintiff  to  the  defendant  at  one  time,  but 
they  were  sent  under  a  special  anderstanding 
with  the  traveling  salesman  of  this  plaintiff. 
These  goods  consisted  of  fur  goods,  and  were 
shipped  here  with  the  understanding  that  If 
this  defendant  discontinued  handling  fur  goods, 
as  she  was  contemplating  doing  at  that  time, 
the  plaintiff  would  take  the  goods  back,  and  all 
she  would  have  to  do  would  be  to  notify  them 
and  ship  them.  In  other  words,  the  ^le  wasn't 
a  complete  sale,  and  this  defendant  decided,  aft- 
er the  goods  had  been  sent,  to  discontinue  han- 
dling fur  altogether,  and  sent  these  goods  back 
before  they  were  taken  from  the  original  pack- 
age. They  were  sent  back  in  the  package  they 
came  in,  in  the  same  condition  as  when  they  ar- 
rived, and  the  evidence  wiU  disclose  that  this 
defendant  has  never  received  one  cent  from  the 

foods  that  were  sent  her,  and  that  she  does  not 
ave  in  her  possession  at  this  time  any  of  the 
goods,  but  sent  them  back  to  the  plaintiff  ac- 
cording to  the  original  agreement" 

Upon  conclusion  of  the  statement  of  the 
defendant's  attorney,  the  plaintiff  moved  for 
Judgment  on  the  opening  statement  of  the 
defendant,  for  the  reason  that  their  defense 
clearly  Is  an  affirmative  defense  and  must 
be  specially  pleaded,  and  Is  not  admisslMe 
under  a  general  denial,  whldi  motion  was 
sustained,  and  Judgment  entered  for  the 
plaintiff  for  $283.93  and  costs.  Thereafter  a 
motion  was  filed  for  a  new  trial,  which  mo- 
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tlon  was  overruled  and  duly  excepted  to,  and 
defecdant  brings  error. 

[1,2]  There  is  but  one  question  involved  in 
this  case,  Was  the  opening  statement  of  de- 
fendant sufficient  upon  which  to  predicate 
judgment  in  favor  of  the  plaintiff?  If  we  ad- 
mit, as  contended  by  plaintiff,  that  new  mat- 
ter was  set  up  in  the  opening  statement  which 
was  not  pleaded,  and  which  it  was  neces- 
sary to  plead  to  legally  admit  evidence  in 
support  thereof,  we  are  of  the  opinion,  and 
-so  bold,  that  the  proper  procedure  would 
have  been  to  have  objected  to  the  Introduc- 
tion of  such  evidence,  and  the  statement  of 
such  new  matter  not  being  within  the  is* 
sue  Joined,  was  no  ground  upon  which  to 
predicate  a  Judgment  on  tlie  statement. 

The  answer  of  the  defendant  raised  an  is- 
sue of  facts,  especially  as  to  the  price  and 
quantity  of  the  goods  involved  In  the  item- 
ized statement  attached  to  ■  plalntlfTs  peti- 
tion, and  it  cannot  be  said  that  there  Isany- 
tblng  In  said  opening  statement  that  was  a 
solemn  admission  that  said  itemized  state- 
ment was  correct,  either  as  to  the  amount  of 
goods  or  their  value  as  therein  stated,  and 
that  said  admission  was  made  to  remove 
said  facts  from  the  realm  of  controversy. 
In  First  State  Bank  of  Keota  v.  Bridges,  39 
Okl.  355,  135  Pac.  378,  it  is  said: 

"A  motion  for  a  peremptory  inatruction  of  a 
verdict  upon  the  opening  statement  of  defend- 
ant Bhonld,  of  conrae,  be  denied,  unless  such 
statement  contains  a  distinct  and  unequivocal 
admission  of  fact  absolute  entitling  plaintiGf 
to  judgment" 

In  the  well-considered  case  of  Patterson 
et  al.  T.  Morgan,  165  Pac.  60,  It  Is  held: 

"An  oral  admission  of  a  material  fact,  made 
by  an  attorney  in  his  opening  statement  to  the 
jury,  if  distinct  and  formal,  and  made  for  the 
purpose  of  dispensing  with  the  formal  proof  of 
some  fact  at  the  trial.  Is  a  solemn  admission, 
and  conclusive  upon  the  party  making  such  ad- 
mission." 

Applying  the  role  of  the  First  State  Bank 
of  Keota  V.  Bridges,  supra,  end  of  Patter- 
son et  aL  V.  Mo^an,  supra,  to  the  opening 
statement  made  by  the  attorney  of  the  de- 
fendant in  tbe  instant  case,  the  trial  court 
committed  prejudicial  error  in  rendering 
Judgment  for  the  plaintiCf  on  the  opening 
statement  of  tbe  attorney  for  the  defendant. 

This  cause  is  reversed  and  remanded,  with 
Instrucdons  to  set  aside  the  Judgment  ren- 
dered, 

PEB  CGBIAM.   Adopted  in  whole. 

(»B  Okl.  5S)  '  ' 

CHICAGO.  R.  I.  ft  P.  RT.  00.  v.  PRUITT. 
(No.  8073.) 

(Supreme  Conrt  of  Oklahoma.  March  12, 1918.) 

(Si/llahua  bv  the  CovrtJ 
Cabbicks  «=>159(3)— Bili.  or  Lading— Claxu 

BT  SHIPPEB— SUETICIENCT. 

A  claim  for  the  value  of  a  shipment  of  grain 
misdcUvered  hj  the  carrier  is  snfllciently  made 


to  satisfy  the  requirements  of  the  bill  of  lad- 
ing that  any  claim  based  on  failure  to  make  de- 
livery ahall  be  made  in  writing  within  four 
moQtha  after  tbe  time  for  delivery  has  elapsed, 
where  it  appears  that  the  defendant  and  tbe 
plaintiff  negotiated  a  settlement  of  plaintiff's 
claim  by  letter  before  the  expiration  of  the  four- 
month  period,  and  that  the  claim  was  declined 
after  tbe  expiration  of  such  period  on  grounds 
other  than  that  plaintiff  had  not  complied  with 
the  four-month  clause  of  the  bill  of  lading. 

Error  from  County  Court,  Garvin  County; 
W.  R.  Wallace,  Judge. 

Action  by  J.  H.  Prultt  against  the  Clilcago, 
Rock  Island  &■  Pacific  Railway  CtMupeuy. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  AflQrmed. 

R.  3.  Roberts,  0.  O.  Blake,  W.  H.  Moore, 
and  John  E.  Du  Mars,  all  of  El  Reno,  for 
plaintiff  in  error.  C.  U  McArthur,  of  GbidL- 
asba,  for  defendant  In  error. 

KANE,  J.  This  was  an  action  commenced 
by  the  defendant  in  error,  plalntiCf  below, 
ngaiust  tbe  plaintiff  in  error,  defendant  be- 
low, praying  for  Judgment  in  the  sum  ot 
$81.81  and  costs,  for  the  loss  of  a  quantity  of 
grain  out  of  a  certain  shipment  mode  from 
Galva,  IlL,  to  Lindsay,  Okl.,  over  the  lines  of 
Ihe  defendant  railway  company.  Tbe  cause 
was  tried  upon  an  agreed  statement  of  facts, 
wltb  bill  of  lading  attached,  after  oonsldM-- 
atlon  of  which  the  trial  court  entered  Judg- 
ment for  the  plaintiff  In  the  amount  claimed, 
to  reverse  which  this  proceeding  in  error  was 
commenced. 

Tbe  bill  of  lading  for  the  shipment  Is  upon 
the  standard  form  approved  by  the  Interstate 
Commerce  Commission,  and  contains  a  clause 
requiring  the  claim  for  loss  or  damage  to  be 
made  In  writing  to  the  carrier  at  the  point 
of  dellvCTy  or  origin,  within  four  months  aft- 
er delivery.  The  agreed  statement  of  facta, 
in  80  far  as  it  is  necessary  to  notice  it,  reads 
as  follows: 

"It  Is  agreed  that  no  written  claim  was  filed 
with  the  defendant  by  the  plaintiff  in  tbe  period 
of  four  months,  as  h  required  by  said  bill  of  lad- 
ing for  the  loss  of  any  part  thereof,  and  it  is 
further  speed  that  the  defendant  and  the  plain- 
tiff negotiated  settlement  of  plaintiff's  claim  by 
letter  both  before  and  after  tbe  expiration  of  the 
four-month  period  above  reterredT  to,  and  that 
the  claim  was  declined  on  other  grounds  than 
that  plaintiff  has  not  complied  with  the  four- 
month  clause  of  the  bill  ot  lading." 

Tbe  only  assignment  of  error  presented 
for  review  raises  the  Question  whetber  the 
foregoing  agreed  statement  of  facts  abows  a 
substantial  compliance  with  tbe  four-month 
clause  of  tbe  bill  of  lading.  We  are  of  the 
opinion  that  it  does.  The  case  at  bar  seems 
tu  be  similar  In  many  respects  to  Georgia, 
F.  &  A.  Ry.  Co.  V.  Blish  MilUng  Co.,  241 
U.  8.  190,  86  Sup.  Ct  541,  60  L.  Ed.  948.  In 
that  case  the  uncontroverted  evidence  showed 
that  the  shipper,  having  made  an  inrestlga- 
tlon  in  response  to  the  communication  of  the 
traffic  manager  of  the  railway  company,  tele- 
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trapbed  to  the  latter  fire  days  after  the  arriv- 
al of  the  goods  at  destination  as  follows: 

"We  will  make  claim  against  railroad  for  en- 
tire contents  of  car  at  invoice  price.  &Iu8t  re* 
fdae  shipment,  as  we  cannot  handle." 

In  the  preceding  telegrams  which  passed 
between  the  parties  the  shipment  had  been 
adequately  identified,  so  that  this  flnai  tele- 
gram established  beyond  question  the  partic- 
ular shipment  referred  to.  The  Circuit 
Court,  of  Appeals  found  from  this  evidence 
that  no  dalm  was  filed  by  the  shipper  as  re- 
quired by  the  bill  of  lading.  The  Supreme 
Court,  assuming  that  this  flnding  was  In 
effect  a  construction  of  the  four-month  pro- 
vision, as  requirlug  a  more  forfnal  notice 
than  that  which  was  actually  sent,  held  that, 
as  the  notice  given  apprised  the  carrier  of 
the-  character  of  the  claim  of  the  plaintiff, 
it  sufficiently  compiled  with  the  provisions. 

Similarly  In  the  case  at  bar  it  was  agreed 
that  no  written  claim  was-  filed  within  the 
period  of  four  months,  but  It  was  also  stipu- 
lated that  the  parties  had  negotiated  a  set- 
tlement by  letter  within  that  time,  which  was 
afterwards  repudiated  by  the  company;  and, 
nnless  we  assume  that  the  first  part  of  the 
stipulation  has  reference  only  to  a  formal 
claim  In  writing  In  strict  compliance  with  the 
provision,  the  subsequent  part  thereof  serves 
no  purpose  whatever.  As  counsel  seem  to 
agree  that  the  four-month  clause  cannot  be 
waived,  the  agreed  statement  of  facts  must 
have  been  drawn  In  the  form  In  which  we  find 
It  For  the  purpose  of  presenting  the  questions 
whether  the  negotiated  settlement  of  plain- 
tllTs  claim  by  letter  before  the  expiration  of 
the  fonr-month  period  constituted  a  substan- 
tial compliance  with  the  four-month  clause 
of  the  bill  of  lading,  and  whether  such  com- 
pllanco  constituted  the  making  of  a  claim 
within  the  meaning  of  the  provtelon. 

Innsmacb  as  it  is  now  settled  that  these 
qoeatlons  must  be  answered  in  the  affirmative 
(GeorRla,  F.  ft  A.  By.  Co.  t.  Bllsh  Milling  Ca, 
supra),  the  action  of  the  trial  court  to  that 
tfect  must  be  affirmed.  All  the  Justices 
concur. 


(68  Okl.  69) 

LONDON  et  aL  v.  MERCHANTS'  NAT. 

BANK  et  al.   (So.  9303.) 

(Supreme  Coart  of  Oklahoma.  March  12, 1918.) 

fBi/Jlahut  hp  (he  Court.) 

Appeai,  and  Error  «=;3545  ~  Nbcesbitt  ot 
Bill  of  Exceptions— Motion. 
A  motion  for  leave  to  be  made  a  party  to  an 
action  and  the  niliDjr  of  the  court  therpon,  not 
constituting  a  part  of  the  record,  cannot  be  re- 
viewed on  appeal,  unless  made  a  part  of  the  rec- 
ord by  case-made  or  bill  of  exceptions. 

Erroi^  from  '  District  Court,  Le  Flore 
County;  W.  H.  Brown,  Judge. 

Action  by  the  Merchants*  National  Bank 
and  others  against  John  London  and  another. 
Judgment  for  plalntUte,  and  defendants  bring 


error  and  move  to  stay  execution.  Motion 
praying  for  stay  of  execution  overruled. 

Lmdon  &  Londcn,  Neol  &  Neat  and  Bafk 
weU  &  Ellerbee.  all  of  Potean.  for  plalnttffs 
In  error.  Oglesby,  Cravens  &  Oglesby,  of  Ft. 
Smith,  Ark.,  and  McAdams  &  Haskell,  of 
Oklahoma  C^ty,  for  d^endanta  in  error. 

KANB,  3.  This  cause  comes  on  to  be  heard 
upon  the  motion  of  the  plaintiffs  in  error, 
wherein  they  pray  for  an  order  commanding 
the  sheriff  itf  Le  Flore  county  to  retrain  from 
selling  ttie  land  involved  at  foreclosure  sale 
pending  the  determination  of  the  question  in- 
volved in  the  above-oiUtled  proceeding  In 
error. 

It  seems  that  the  district  court  of  De  Flore 
county  rendered  a  certain  Judgment  In  favor 
of  the  Merchants'  National  Bank  of  Pt. 
Smith,  Ark.,  and  against  Horace  F.  Rogers 
and  Stella  W.  Rogers,  for  the  sum  of 
$11,587.71,  together  with  Interest,  costs,  and 
attorney's  fees,  and  for  the  purpose  of  sat- 
isfying said  judgment  decreed  the  foreclos- 
ure of  a  mortgage  on  certain  lands  situated 
in  said  county,  and  on  the  same  day  over- 
ruled the  motion  of  the  plaintiffs  in  error 
herein  to  be  made  parties  to  said  suit;  that 
thereafter  the  plalntlfCs  In  error  herein  lodg- 
ed In  this  court  their  petition  In  error,  with 
a  transcript  of  the  record  and  proceedings 
of  the  district  court  of  Le  Flore  county, 
OkL,  attached,  for  the  purpose  of  review- 
ing the  action  of  the  trial  court  in  overrul- 
ing said  motion  to  be  made  parties  to  said 
suit.  Thereupon  the  motion  now  under  con- 
sideration was  filed  as  above  stated. 

The  defendants  In  error  appear  for  the 
purpose  of  resisting  this  motion,  and  say  that 
the  same  ought  to  be  overruled  for  the  fol- 
lowing reasons,  to  wit:  (1)  The  Supreme 
Court  is  without  Jurisdiction  of  said  proceed- 
ings In  error  for  the  reason  that  no  notice  of 
the  appeal  was  given  by  the  plaintiffs  In  er- 
ror, as  required  by  law;  (2)  the  questions 
sought  to  be  presented  by  plaintiffs  In  error, 
to  wit,  the  action  of  the  trial  court  in  over- 
ruling their  motion  to  be  made  parties  to  said 
cause  is  not  reviewable  by  this  court  <hi  a 
transcript  of  the  record  in  the  absence  of  a 
case-made  or  bill  of  exceptions.  As  the  last 
of  these  grounds  for  denying  the  relief  prayed 
for  seems  to  ns  to  be  well  taken,  we  do  not 
deem  It  necessary  to  notice  the  other  two.  It 
has  been  the  rule  In  this  Jurisdiction  from  a 
very  early  date  that  motions  and  the  ruling 
thereon  cannot  be  reviewed  upon  a  transcript 
of  the  record;  the  reason  assigned  there- 
for being  that  such  motions,  without  a  bill 
of  exceptions  or  case-made,  do  not  constitute 
a  part  of  the  record  below  and  therefore 
cannot  be  brought  to  the  Supreme  Court 
*  by  transcript.  McMechan  v.  Christy,  »  Okl. 
301,  41  Pac.  382.  Applications  of  this  rule 
to  many  different  sorts  of  motions  may  be 
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found  Illustrated  In  the  following  cases: 
Stonebraker-Zea  Cattle  Co.  t.  Hilton,  34  OkL 
22S.  121  Pac  1062;  Stogleton  t.  Keunamer, 
27  OkL  564, 112  Pac.  1026;  Mastmer  v.  Bell, 
20  Okl,  61S,  96  Pac  289,  18  L.  B.  A.  (N.  S.) 
166 ;  Lamb  t.  Toung,  24  OkL  614,  104  Pac. 
336. 

Although  this  seems  to  be  the  first  case  in 
which  we  have  been  calbed  upon  to  determine 
jrhether  a  motion  for  leave  to  be  made  a 
party  to  an  action  and  the  ruling  thereon  can 
be  reviewed  without  case-made  or  bUl  of 
exceptions,  it  seems  to  us  that  the  cases  cited 
are  In  point  in  principle.  The  precise 
question  has  arisen  In  several  other  juris- 
dictions whose  courts  hold  with  practical 
unanimity  that  even  where  the  parties  seek- 
ing to  Intervene  have  gone  so  far  as  to  file 
pleadings  without  obtaining  leave  of  court  to 
intervene,  the  pleadings  so  filed  by  them 
constitute  no  part  of  the  record,  unless  made 
JO  by  bill  of  exceptions.  Carpenter  v.  Bell, 
2Q  S.  W.  109,  15  Ky.  h&w  Rep.  049 ;  United 
States  Fid.  &  Guar.  Co.  v.  Rainey,  120  Tenn. 
357,  113  S.  W.  397 ;  Shaeffer  v.  Central  of 
Georgia  Ry.  Co.,  6  Ga.  App.  282,  64  S.  B. 
1107. 

For  the  reason  stated,  the  motion  praying 
for  stay  of  execution  must  be  overruled.  It 
Is  BO  ordered.  All  the  Justices  concur. 


MODERN  WOODMEN  OF  AMERICA  T. 
TERRY.   (No.  8668.) 
(Supreme  Court  of  Oklahoma.  March  12, 1918.) 

(Svllalua  by  t&«  OowrU) 

1.  Affeal  and  Ebbob  «3»1001(1),  1010(1)  — 
Vebdict  oe  Findings— Conclu si viness. 

Where  the  evidence  reasonably  tends  to  buih 
port  the  verdict  of  the  Jury  or  the  finding  of  the 
court,  such  verdict  or  finding  ia  conduuve  on 
this  court  upon  appeal. 

2.  Appeax.  and  Krbob  ^=»1097(1Ji  —  Second 
Appeal— Law  of  Case— Same  Facts. 

A  guestion  decided  by  the  Supreme  Court  on 
a  former  appeal  becomes  the  law  of  the  case  in 
all  its  Hubaequent  stages,  and  will  not  ordinarily 
be  reversed  upon  a  second  appeal  of  the  same 
case,  when  the  facts  are  substantially  the  same. 

3.  PABTIE8  €=>51(S)  —  DEnnDANTB— AonoK 

FOB  Monet  Judgment. 
In  a  le^  action,  like  the  present.  In  wiiicb 
the  plaintiS  seeks  only  a  money  judgment,  she 
cannot  be  compelled  to  bring  in  and  to  admit 
other  parties  than  those  whom  she  has  chosen  as 
defendants. 

Oommlssloners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Olunulgee  County; 
Earnest  B.  Hughes,  Judge. 

Action  by  Cora  B.  Terry  against  the  Mod- 
em Woodmen  of  America.  Judgment  for 
plaintifl!,  and  defendant  brings  error.  Af- 
firmed. 

Truman  Plants,  of  Warsaw,  HI.,  Geo.  G. 
Perrln,  of  Rock  Island,  III.,  and  Geo.  L.  Bow- 
man, of  Kingfisher,  for  plaintiff  In  error.  W. 
W.  Wood  and  W.  W.  Wltten,  both  of  Okmul- 
gee, for  defendant  in  error. 


GALBRAI1*B,  O.  This  Ifl  an  action  to  re- 
cover the  amount  of  a  benefit  certificate  is- 
sued by  the  plalntUI  In  error  to  Jolin  E.  Bob- 
bitt,  and  was  commenced  by  Cora  B.  Terry, 
claiming  to  be  the  benefldaiy  named  in  the 
said  certificate. 

This  Is  the  second  appeal  In  this  case.  The 
decision  of  the  first  appeal  was  filed  Decem- 
ber 21, 1915.  See  Modern  Woodmen  of  Amer- 
ica v.  Terry,  153  Pac.  1127.  The  appeal  in 
this  case  was  prosecuted  from  the  ruling  of 
the  trial  court  In  sustaining  a  demurrer  to 
certain  parts  of  the  answer  of  the  defendant 
therein,  wherein  was  set  up  certain  defenses 
to  the  plaintiff's  claim,  and  the  history  of  the 
Issuance  of  the  certificate  to  Bobbltt  was  set 
out  It  was  admitted  therein  that  the  as- 
sured had  died  while  In  good  standing,  and 
that  proper  proof  of  his  death  had  been  sui>* 
mitted,  but  it  was  alleged  that  the  company 
was  not  liable  because  the  beneficiary  named 
in  the  original  certificate  Issued  to  Bobbltt 
in  1900,  wherein  his  mother  was  named  as 
beneficiary,  had  been  changed  and  his  wife 
named  as  beneficiary  in  the  new  certlflcatn 
issued  In  190S,  and  that  his  wife  was  a  resi- 
dent of  the  state  of  Washington  and  beycmd 
the  Jurisdiction  of  this  court,  and  was  mak- 
ing claim  for  the  amount  of  the  certificate 
from  the  defendant,  and  that  Uie  application 
of  the  assured  to  change  the  beneficiary  of 
his  certificate,  s^ned  by  him  July  9, 1912,  re- 
questing that  the  plaintiff,  Cora  B.  Terry,  his 
sister,  be  named  beneficiary  therein,  had  been 
received  by  the  company  July  17,  1912,  one 
day  prior  to  the  death  of  the  assured,  and 
that  the  new  certificate,  naming  Cora  B.  Ter- 
ry as  beneficiary,  was  not  Issued  until  July 
30th,  after  the  death  of  the  assured,  and 
therefore  the  change  in  the  beneficiary  was 
never  properly  made,  and  the  plalntifl!  had 
no  right  to  maintain  suit  The  trial  court 
held  that  this  matter  oonstitnted  no  def«is8 
to  the  plaintiff's  Claim,  and  siistalned  a  de- 
murrer thereto. 

This  court  affirmed  that  ruling  on  api>eal, 
and  announced  the  law  of  the  case  so  far  as 
the  Issues  presented  upon  that  appeal  are 
concerned.  One  of  the  Issues  presented  on 
that  appeal  was  whether  or  not  the  st^s 
taken  July,  1912,  to  change  the  beneficiary  In 
the  certificate  in  compliance  with  the  written 
request  of  the  assured,  dated  July  9,  1912, 
was  sufficient  to  e^ectuate  such  change.  Thla 
court  returned  an  afflrmatlTe  answer  to  that 
questUm.  Whe-j  tlie  mandate  was  returned 
to  the  trial  fourt  the  defendant  amended 
its  answer  retting  up  two  affirmative  de- 
fenses, to  wit:  One,  that  the  retiuest  for  thu 
change  of  th»  beaefltdary  made  July  9,  1912. 
was  executed  at  a  time  when  the  assured  did 
not  have  mental  capacity  to  make  such  a  re- 
quest, and,  another,  that  Anrene  C.  Bobbltt, 
wife  of  assured,  had  brought  siiit  In  the 
courts  ct  the  state  of  Washingttm  to  recover 
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tbe  amount  of  said  certificate,  and  that  that 
Eult  was  still  pending  and  undetermined, 
and  on  that  account  no  cause  of  action  ac- 
crued to  the  plaintiff  In  this  actl<m.  The 
language  to  tbe  prayer  was,  "Therefore  no 
right  of  action  accrued  to  tbe  plaintiff  here- 
in." 

[1, 2]  The  law  of  this  case  has  heen  de- 
termined by  this  court  on  tbe  first  ai^al. 
Tliere  Is  little  left  for  determination  on  the 
second  appeal.   Tbe  first  ground  of  tbe  af- 

firmatlTe  defense  set  up  in  the  amended  an- 
swer, namely,  that  tbe  assured  was  without 
mental  capacity  to  request  the  change  of 
beneficiary  In  the  certificate,  in  July,  1912, 
and  therefore  no  change  of  beneficiary  could 
hare  been  made  in  compliance  with  the  re; 
quest  made  therefOT,  apparently  seeks  to 
open  up  and  relltigate  an  issue  that  was  de- 
termined by  the  decision  of  the  first  appeal. 
Ordinarily  this  cannot  be  done.  Modem 
Brotherhood  of  America  r.  Bechara,  158  Pac. 
613;  Krauss  V.  Potts,  156  Pac.  1162;  Bash  v. 
Howald,  157  Pac.  1154.  '  But,  assuming  that 
such  a  defense  was  avoidable  at  that  time, 
It  only  presented  a  question  of  fact  for  the 
determination  of  the  trial  court.  The  court 
upon  all  the  evidence  found  that  the  insur- 
ed was  competent  to  make  the  request,  thin 
finding,  being  supported  by  the  evidence  is 
therefore  binding  on  this  appeal.  Berryhiil 
V.  Thrallkill,  IGO  Pac.  875;  Frazler  Brick 
Co.  V.  Herber,  162  Pac.  206. 

In  support  of  the  second  ground  of  defense 
set  up  in  the  amended  answer,  it  is  c<mt«ided 
that  Mrs.  Bobbitt,  a  resident  of  tbe  state 
of  Washington,  bad  filed  suit  in  the  courts  of 
that  state,  seeking  to  enforce  her  claim,  and 
asking  that  the  sodety  pay  her  the  amount 
at  tbe  certificate,  and  that  that  suit  was  still 
pending  and  undetermined,  and  that  by  rea- 
son of  that  £act  no  catise  of  action  accrued 
to  Cora  B.  Terry  in  this  action,  and  that  her 
action  should  be  dismissed.  If  the  insurance 
association  wished  to  avoid  the  possibility 
of  a  double  liability  on  this  certificate,  by 
reason  of  their  being  two  claimants  as  bene- 
fldarles,  they  had  a  perfect  right  under  the 
procedure  to  have  paid  the  fimd  into  court 
and  to  have  asked,  that  the  claimants  thereto 
be  brought  in  and  requested  to  establish  their 
respective  claim  in  order  that  the  rightful 
claimant  to  the  fund  might  be  determined 
Id  tbe  action,  and  this  action  might  have 
been  abated  ontil  the  necessary  steps  had 
been  taken  to  have  done  this.  Section  4696, 
Rev.  Laws  1910.  Mrs.  Bobbitt  acquired  no 
rested  interest  in  the  certificate  prior  to  the 
death  of  Bobbitt  Grand  Lodge,  K.  of  P.,  of 
Oklahoma  v.  Moore  et  aL,  168  Pac.  659.  Par- 
ties without  the  Jurisdiction  of  the  court 
might  have  been  brought  in  by  substitute 
service,  as  provided  by  eectlon  4722,  Bev. 
Laws  1910.  The  association  did  not  elect 
to  proceed  as  these  statutes  directed,  bnt 
sought  to  take  advantage  of  the  situation  to 
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defeat  one  or  both  claims.  This  object  can- 
not be  accomplished  in  me  manner  attempted. 

[3]  The  fact  that  Mrs.  Bobbitt  was  mak- 
ing claim  to  the  fund  and  had  Instituted 
suit  in  the  courts  of  the  state  of  Washing- 
ton to  enforce  ttMt  dalm,  and  that  such  suit 
was  poidtng  and  undetermined,  was  Insuffi- 
cient to  establisb  that  a  cause  of  action  dia 
not  accrue  to  Mtbl  Terry  In  the  In^ut  case. 
This  wma  an  action  at  law,  wherein  Cora  B. 
Terry  son^  a  money  Judgment  only.  The 
rule  is  announced  by  tbls  court  In  the  second 
paragraph  of  the  syllabmi  In  Goodrich  v. 
WlUlamson,  10  OkL  688.  63  Pac.  974.  as  fol- 
lows: 

"Id  a  legal  action,  like  the  present,  in  which 
the  plaintiff  seeks  nothing  but  a  money  judg- 
ment, he  cannot  be  compelled  to  bring  in  and 
to  admit  other  parties  than  those  whom  lie  has 
chosen  as  defendants."  - 

In  the  case  relied  upon  by  the  plaintiff  in 
error  (Rumsey  v.  New  Xork  Life  Insurance 
Co.,  59  Colo.  71,  147  Pa&  337)  the  contract 
of  insurance  was  different  from  that  Involved 
in  the  instant  case,  in  this,  that  the  New 
York  Life  policy  required,  as  a  condition  to 
a  change  In  the  beneficiary  named  in  the 
policy,  that  the  name  of  the  new  beneficiary 
sliall  be  indorsed  on  tbe  policy  by  the  com- 
pany at  the  home  office.  In  that  case  the  re- 
quest for  the  change  of  beneficiary  had  been 
made  and  received  by  the  home  office  of  tbe 
insurance  company,  but  the  Indorsement  of 
the  dttange  bad  not  been  made  on  tbe  policy, 
for  tiie  reason  that  the  beneficiaries  named 
therein  resided  at  Honolulu  and  had  reiused 
to  surrender  the  policy  for  such  In^nwment 
to  be  made  upon  request  therefor.  Bumsey 
brought  suit  on  the  policy  in  the  courts  at 
Colorado  without  making  the  beneficiary  a 
party  thereto,  on  tbe  theory  that  everything 
required  of  him  had  been  done  bi  order  to  ef- 
fectuate a  change  of  the  name  of  the  benefi- 
ciary, and  therefore  It  should.  In  eqtdty,  be 
held  that  tbe  chaise  had  in  fact  been  made. 
The  court  held  that  this  would  require  a  de- 
cision relative  to  tbe  rights  of  the  benefici- 
ary, who  had  possession  of  fbe  policy,  but 
was  not  a  party  to  the  suit,  and  that  this 
could  not  be  done,  and  granted  a  nonsuit. 
It  was  this  ruling  of  tbe  trtal  court  that  was 
affirmed  by  the  Supreme  Court  of  Colorado 
In  the  above  case.  That  Cora  B.  Terry  could 
not  he  compelled  to  make  Mrs.  Bobbitt  a 
party  to  this  action  is  sustained  by  the  feder- 
al court  In  New  York  Life  Ins.  Co.  v.  Smith, 
67  Fed.  696,  14  O,  C.  A.  637,  as  shown  by  the 
following  excerpt  from  the  opinion: 

"It  is  earnestly  argued  by  the  plaintiff  in  er- 
ror that  J.  B.  Murphy  is  an  indispensable  party 
as  a  defendant,  and  that  this  action  cannot  be 
maintained  without  his  being  made  a  party, 
and  that,  in  the  event  that  he  could  not  be 
brought  within  the  jurisdiction  ot  the  court,  the 
action  should  be  dismissed.  Ergo,  if  this  po- 
sition is  sound,  the  same  objection  could  be 
made  to  any  action  brought  by  Murphy,  and 
the  insurance  company  would  go  scot  free,  and 
obtain  a  judgment  in  both  cases  for  its  costs. 
Nevertheless,  if  the  law  casts  upon  the  defend- 
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ant  in  error  the  burden  of  procuring  the  pres- 
ence of  Marph;,  it  would  be  her  misfortune  if 
she  had  not  or  could  not  do  so.  We  are  of  the 
opinion  that  the  law  imposes  upon  her  no  such 

burden." 

It  may  be  unfortunate  for  the  Insurer  that 
It  tooi:  the  chance  of  a  doable  UabiUty  on 
the  certificate  involved  in  thla  actloD.  but 
Cora  B.  Terry  ta  In  no  way  responsible  for 
such  hazard.  She  seems  to  hare  been  clearly 
within  ber  rights  In  prosecuting  her  claim 
and  la  seeking  to  establish  her  right  to  this 
fund  In  the  manner  she  did  as  disclosed  by 
the  record.  No  prejudicial  errors  having  been 
shown  by  a  consideration  of  the  assignments 
of  error,  we  conclude  that  the  Judgment  ap- 
pealed from  should  be  affirmed. 

PER  CURIAM.    Adopted  In  wbolfc 
(W  Oki.  60)  . 

ATCHISON.  T.  &  S.  F.  RT.  CO.  WOLVER- 

TON  et  al.    (No.  7611.) 
(Snpreme  Court  of  Oklahoma.   March  12,  1918.) 

(Syllabua  by  ike  Court.) 

1.  Railroads  ®=><10— RrjcovAi.  or  Station- 
Finding  or  Commission— Evidence. 

In  a  bearing  before  the  Corporation  Com- 
mission, involving  the  removal  of  a  railway  sta- 
tion ^om  its  present  location  to  another,  which 
it  was  alleged  would  be  more  convenient  for  the 
inhabitants  of  a  nearby  village,  the  probable 
cost  to  the  company  of  removing  said  station  and 
the  facilities  connected  therewith  came  into 
question.  Qualified  witnesses  on  behalf  of  the 
railway  company  testified  that  sUch  removal 
would  cost  in  the  neighborhood  of  $24,000. 
Without  any  witnesses  testifying  to  the  con- 
trary, the  commission  found  that,  "from  viewing 
the  grounds  and  general  knowledge  of  the  cost 
of  way  and  structure"  the  estimate  of  the  ap- 
pellant was  about  twice  the  actual  cost  Held, 
that  such  finding  was  not  supported  by  the 
evidKice. 

2.  Railboads  Order  fob  Removal  of 

STATI  0  N— Re  A  SON  A  BLENESS. 

Record  examined,  and  held,  that  the  order 
appealed  from  is  unreasonable  and  unjust 

Appeal  from  Corporation  Conuniaslcm. 

Proceeding  by  C  L.  WolTerton  and  others. 
Red  Hoeb,  Okl.,  and  the  State  of  Oklahoma, 
against  the  Atchison,  Topeka  &  Santa  F6 
Railway  Company.  From  an  order  of  the 
Corporation  Commission,  the  Railway  Com- 
pany appeals.  Order  set  aside. 

J.  R.  Cottlagham  and  S.  W.  Hayes,  both  ot 
Okhihomn  CiTy.  for  appollaut.  S.  P.  Freel- 
ing,  Atty.  <;cQ.,  and  Smith  C.  Matson,  Asst 
Atty.  Gen.,  for  appellees. 

KANE,  J.  This  Is  an  appeal  from  an  order 
of  the  Corporation  Commission,  requiring  the 
appellant  to  move  its  depot  from  Its  present  lo- 
cation at  the  town  of  Red  Rock,  and  to  build 
and  maintain  a  new  depot  and  shipping  facili- 
ties at  a  proposed  new  location,  using  In  the 
new  structure  such  materials  as  in  the  old  de- 
pot and  platforms  may  be  valuable.  The  pro- 
ceeding in  which  the  order  complained  of  was 
Issued  was  instituted  by  a  niunber  of  the 


citizens  of  the  town  of  Red  Ro<ft.  their  com- 
plaint alleging  in  substance  that  Red  Rock  is 
a  town  of  about  600  inhabitants;  that  the 
station,  as  now  located.  Is  almost  one-half 
mile  from. the  principal  street  of  the  town; 
that  the  present  location  of  the  depot  Is  down 
in  a  bottom,  where  Red  Rock  creeu.  overflows 
the  land  on  tbe  west  siue,  where  people  have 
to  cross  to  get  to  the  depot,  making  It  muddy 
the  greater  part  of  the  time  In  wet  weather, 
and  sometimes  working  a  hardship  on  every 
one ;  that  the  site  selected  for  a  new  depot  Is 
situated  near  the  principal  street  of  the  town, 
Is  high  and  dry,  and  an  ideal  place  for  a 
depot;  that  as  the  staUon  Is  now  located  the 
iubabltanta  of  the  town  cannot  build  a  side- 
walk to  the  depot,  for  the  reason  that  there 
are  two  Indian  allotments  and  a  section  line 
between  the  town  and  the  depot. 

The  grounds  urged  by  the  appellant  In 
position  to  the  removal  of  the  station  to  the 
site  selected  may  be  briefly  stated  as  follows: 
(1)  That  at  the  proposed  location  required  by 
the  order  the  depot  and  yards  of  appellant 
company  must  be  placed  In  a  cut  from  8  to  10 
feet  deep;  (2)  that  In  order  to  re-establish  at 
said  location  Its  yards,  passing  and  Industtr 
tracks,  a  very  large  hole  a  short  distance 
south  of  the  location  must  be  flUed  by  the 
company;  <3)  practically  all  the  company's 
facilities  at  the  present  location  of  its  depot 
must  be  removed  to  the  new  location,  at  a 
total  cost  of  eiceedlrifi  $:^4.0<H).  nffpr  allowing 
credit  for  the  use  of  all  the  avuilnble  materi- 
al in  the  company's  facilities  at  its  present  lo- 
cation ;  (4)  that,  if  the  depot  Is  established  in 
the  new  location  upon  the  e.<cpendltare  of  Uie 
foregoing  amount,  it  will  be  upon  a  dangerous 
grade  of  six-tentbs  per  cent,  as  against  a 
practicable  grade  of  three-tenths  per  cenL  at 
Its  present  location ;  (5)  that  all  of  the  heavy 
freight  tratlic,  which  <^mes  to  tbe  company 
at  this  depot,  must  reach  it  by  coming  down 
an  embankment  Into  this  10-toot  cnt  at  tbe 
new  location,  and,  In  being  hanled  oat,  mast 
be  carried  over  this  elevation;  (6)  that  the 
drainage  into  this  cnt  and  npon  the  depot 
grounds  must  be  taken  care  of,  and  can  ue 
done  only  at  expense  to  the  company;  (7) 
after  all  the  expenditures  have  been  made 
wbich  tbla  otier  will  require,  tbe  operation 
of  the  ctanpany's  trains  at  the  new  location, 
because  of  the  steeper  grade  and  because  of 
the  location  of  Its  fadUtlea  and  yards  In  a 
deep  cut,  cannot  be  conducted  with  the  safety 
and  general  convenience  with  which  they 
can  be  and  are  carried  on  at  tbe  present  lo- 
cation ;  and  (8)  90  per  cent  of  the  patronage 
of  the  company  at  this  depot  are  Inconven- 
ienced and  not  as  adequately  served  by  the 
appellant  as  at  Its  present  location. 

The  appellant  Introduced-evldence  reason- 
ably tending  to  support  these  objections,  and 
no  evidence  was  offered  in  opposition  thereto. 
The  commission  found  generally  that  the  alle- 
gations of  complainants'  complaint  were  es- 
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tabUshed,  and  further  found  that,  "from 
rtewlng  the  grounds  and  general  knowledge 
of  the  cost  of  way  and  structures,"  the  estl- 
msite  of  the  appellant  as  to  the  cost  of  remov- 
ing Ihe  station  was  about  twice  the  actual 
cost,  unless  It  Is  Its  intention  to  make  an  al- 
lowance of  something  like  $10,000  for  a  depot 
building.  Thereupon,  without  roaklns  any 
findings  as  to  the  existence  or  nonexistence  of 
the  grounds  urged  by  the  appellant  against  the 
removal  of  the  station,  the  commlssloo  en- 
tereu  Its  order  requiring  such  removal,  condi- 
tioned upon  the  citizens  of  the  town  of  Red 
Rock  acquiring  and  furnishing  to  the  appel- 
lant title  to  a  strip  of  land  sufficient  for  a 
station  site,  and  further  conditioned  that 
said  citizens  acquire  and  open  up  as  a  public 
highway  the  land  necessary  for  the  extension 
of  Main  and  Fourth  streets,  from  the  east 
limits  of  the  town  to  the  intersectioa  with  the 
west  line  of  additional  right  of  way  to  be  ac- 
quired. 

[1]  The  first  assignment  of  error  argued 
by  counsel  for'  appellant  in  their  brief  is  to 
the  efrect  that  the  finding  of  the  commission 
that  the  estimate  of  the  appellant  as  to  the 
probable  cost  of  removal  was  about  twice 
what  it  would  actually  cost  Is  entirely  unsup- 
ported by  the  evidence.  We  are  unable  to  find 
any  evidence  In  the  record  supporting  this 
finding.  Indeed,  the  finding  does  not  purport 
to  be  based  upon  eridence  given  by  witnesses 
whose  testimony  we  can  weigh  on  appeal,  but 
purports  to  be  based  merely  upon  a  view  of 
the  grounds  by  one  or  more  of  the  commis- 
sioners and  their  general  knowledge  of  the 
probable  cost  of  such  work.  In  St,  Ii.  ft  S.  F. 
R.  Co.  V.  Sutton  et  al.»  29  Okl  653,  U9  Pac. 
423,  it  was  held: 

"Neitiier  the  commisBlon  nor  the  court,  as  a 
matter  of  law,  takes  notice  of  snch  matters." 

In  these  circumstances,  there  being  no  evi- 
dence in  the  record  on  this  point,  except  that 
of  the  witnesses  for  the  appellant,  we  must 
rely  upon  the  evidence  given  under  oath,  and 
not  upon  the  estimate  of  the  commission, 
based  upon  a  view  of  the  grounds  and  gener- 
al knowledge,  the  extent  of  which  we  have 
Qo  means  of  determining.  Taking  this  as  a 
basis  for  reviewing  the  record  before  us,  we 
find  the  uncontradicted  evidence  establishes 
Eabstantially  the  following  state  of  facts: 

[21  The  station  at  Red  Rock,  which  was 
built  several  years  prior  to  the  location  of 
the  present  town  of  Red  Rock,  is  comfortable 
and  in  good  r^lr,  and  the  passenger  facil- 
ities are  ample  for  the  business  ottered  and 
transacted  at  that  point.  The  depot  is  a  few 
hundred  feet  less  than  a  half  mile  from  the 
main  street  of  the  town  of  Bed  Rode,  not  far- 
ther in  distance  and  not  so  for  as  the  dls* 
tance  it  several  oth^  towns  In  the  state  on 
the  line  of  the  appellant.  The  public  road 
leading  ttom  the  town  down  to  the  depot  is 
the  ordinary  country  road.  There  are  pra&> 
tlcally  no  sidewalks  in  Bed  Rock,  except  tm 
Main  street*  and  the  road  from  the  d^t  to 


the  town  Is  the  average  good  country  road. 
The  main  section  lines  north  and  south  and 
east  and  west  cross  near  the  d^t  at  its  pres- 
ent location,  and  the  bulk  of  the  freight 
shii>ped  from  Bed  Rock  consists  of  live  stock, 
grain,  and  hay,  which  do  not  come  from  the 
town  of  Bed  Bock,  but  from  the  surrounding 
country,  and  the  depot  at  its  present  location 
is  most  available  for  that  class  of  business. 
The  present  site  for  the  location  of  the  de- 
pot was  selected  with  the  view  of  the  loca- 
tion of  the  present  system  of  side  tracks,  etc., 
for  the  accommodation  of  the  patrons  of  the 
railway,  and  the  present  facilities  are  located 
in  the  best  possible  manner  for  the  (q)m'atIon 
of  the  road.  A  station  located  at  the  new 
site  would  be  In  a  oit  about  10  or  12  feet 
deep,  a  great  part  of  which  is  solid  rock,  and 
to  make  a  location  at  this  point  would  require 
the  excavation  of  earth,  loose  rock,  and  solid 
rock  10  or  12  feet  high  and  100  feet  wide,  and 
would  require  a  flit-in  to  the  south  at  about 
Fourth  street,  and  the  taking  out  of  a  cast 
iron  drain  hox  tlieretofore  placed  by  the  com- 
pany for  the  purpose  of  draining  the  exten- 
sive area  contiguous  to  the  company's  right 
of  way.  The  construction  of  the  depot  at  the 
end  of  'Main  street  would  require  the  town 
to  do  heavy  excavating  to  get  anything  like 
an  easy  approach  from  the  street  to  the  depot 
down  to  the  bottom  of  the  cnt,  and  would 
create  a  drainage  area  which  would  cause  the 
water  to  flow  down  to  the  depot  grounds  and 
result  in  a  great  inconvenience  to  the  patrons 
of  the  road.  Zn  addition  to  this,  the  trains 
of  the  company  would  have  to  stop  on  almost 
a  maximum  grade,  which  would  make  the 
operation  nearly  impossible,  as  well  as  dan- 
gerous, and  the  placing  of  the  depot  farther 
south  on  Fourth  street  would  require  a  great 
deal  more  filling  in  and  incur  great  expense 
to  the  company ;  that  it  would  be  impossible 
to  remove  part  of  the  facilities  at  Bed  Rock 
to  the  new  location,  as  contemplated  by  the 
order  of  the  commission,  and  leave  the  re- 
mainder at  the  old  location.  To  do  so  would 
practically  reqnlre  a  double  set  of  facilities 
at  Red  Rock,  a  town  of  500  or  600  people ; 
and  to  install  new  facilities  at  the  new  loca- 
tion, in  the  way  of  side  tracks,  house  tracks, 
and  Industrial  tracks  for  the  relocation  of 
grain  elevators  now  upon  the  company's 
tracks,  would  be  to  change  these  facilities, 
not  so  as  to  increase  their  convenience  to  90 
per  cent  of  the  business  done  at  this  station, 
bat  to  endanger  and  make  more  inconvenient 
said  facilities  to  the  patronizing  public,  and, 
unless  the  other  focUItles  are  moved  to  the 
new  location.  It  will  require  additional  ex- 
pense In  station  force  to  <^rate  the  same, 
and,  on  aoxmnt  of  the  distance  of  such  tacil- 
Itlea  from  the  depot,  the  danger  of  operation 
will  be  Increased.  The  estimate  of  the  cost 
ot.  removal  vas  made  upon  two  plans,  one  of 
which  contemplated  the  removal  of  the  depot 
from  the  present  location  to  the  proposed  lo- 
cation without  reducing  the  grades  and  shows 
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that  tlie  cost  thereof  would  be  $14,454.76. 
The  second  plan  contemplates  the  removal 
of  the  depot  and  side  tracks  from  the  pres- 
ent location  to  the  proposed  location  and  re- 
ducing the  grade  to  six-tenths  of  1  per  cent., 
and  that  the  cost  thereof  would  be  $24,460.44. 
These  items  of  cost,  after  allowing  credit  for 
the  use  of  all  material  taken  from  the  present 
structure  at  the  present  location,  did  not  in- 
clude the  building  of  a  new  depot,  but  only 
the  expense  attending  the  removal  of  the 
present  depot  from  the  present  location.  It 
was  also  shown  that  the  operating  conditions 
would  require  the  reduction  of  the  grade,  and 
therefore  the  company  would  be  required  to 
Incur  the  estimated  expense  under  the  sec- 
ond plan,  which  would  be  approximately 
$24,000. 

As  against  these  considerations  the  com- 
mission offset  the  fact  that  the  new  location 
would  be  a  shorter  distance  from  the  village, 
and  that  a  sidewalk  can  be  constructed  to  the 
location  of  the  proposed  new  depot,  while  it 
would  be  Impracticable  to  build  a  sidewalk 
to  the  pres«it  location  of  the  depot.  In  our 
judgment  the  mere  statement  <^  the  facts, 
as  above  disclosed  demonstrates  the  unrea- 
sonableness of  the  order  appealed  from.  We 
are  therefore  of  the  opinion  that,  In  the  cir- 
cumstances shown,  it  would  be  unreasonable 
to  require  the  railway  company  to  remove  its 
station  to  the  new  location  at  the  great  cost 
and  inconvenience  to  It  which  the  enforce- 
ment of  the  present  order  would  require, 
merely  tor  the  somewhat  doubtful  advantag- 
es such  removal  would  afford  the  patrons  of 
that  station  residing  In  the  town  of  Bed  Bock. 
Moreover,  In  view  of  the  policy  of  retrench- 
ment and  economy  in  the  management  and 
control  of  railroads  made  necessary  by  the 
great  war,  In  which  we  are  now  engi^ed,  it 
seems  to  us  that  It  would  be  more  than  unrea- 
sonable to  require  this  change  of  location  at 
heavy  expense  to  the  railroad  company  with- 
out some  great  and  far-reaching  public  ne- 
cessity being  clearly  shown  therefor.  In  the 
case  at  bar  Mr.  Kouns,  the  general  manager 
of  the  appellant,  stated  on  the  stand  that, 
in  order  to  avoid  the  expense  of  making  ttiis 
change  and  the  great  inconvenience  that 
would  result  in  the  operation  of  the  road 
from  such  a  change,  the  company  would 
build  a  sidewalk  all  the  way  from  the  present 
station  platform  to  the  end  of  Main  street, 
free  of  expense  to  the  town  of  Red  Rock. 
This,  It  seems  to  us,  would  overcome  the 
principal  inconvenience  caused  the  inhabit- 
ants of  the  town  by  the  present  location. 
We  also  notice  that,  pursuant  to  the  order  of 
the  commission,  the  inhabitants  have  pur- 
chased a  site  for  the  new  station  at  a  cost  to 
them  of  $600,  and  stand  ready  to  present  the 
same  to  the  appellants.  To  adjust  this  mat- 
ter, the  representatives  of  the  appellant  of- 
fer to  procure  a  purchaser  for  the  strip  of 
land  thus  acquired,  at  a  price  that  would 


refund  to  the  people  of  Bed  Bock  all  the 
money  they  expended  in  obtaining  the  same, 
and  such  offer  Is  now  renewed  in  the  brief  of 
their  counsel.  With  these  equitable  adjust- 
ments, which  we  have  no  doubt  will  be 
promptly  and  In  good  faith  carried  out  by 
the  comi>any,  we  believe  the  people  of  Bed 
Rock  should  be  content  for  the  present 

For  the  reasons  stated,  the  order  of  the 
Corporation  Commission  is  found  to  be  un- 
reasonable ;  and  it  Is  therefore  set  aside  and 
held  for  naught  All  the  Justices  concur. 


JOHNSTON,  Sheriff,  et  aL  t.  BBADLET. 
(Na  8165.) 

(Sopremo  Court  of  Oklahoma.   Jan.  29*  1918. 
BehearlDg  Denied  Uareh  20, 101&) 

(Bj/lUibut  hv  the  Court.) 
Appeal  and  Ebrob  «=»773(5)— Briets— Bk- 

VEBSAI.. 

Where  plaintiff  in  error  has  completed  hla 
record  and  filed  it  in  this  court  and  has.  served 
and -filed  a  brief,  in  compliance  with  the  rules 
of  thia  court  and  the  defendant  in  error  has 
neither  filed  a  brief  nor  offered  an;  excuse  for 
such  failure,  the  court  Is  not  required  to  search 
the  record  to  find  some  theory  upon  which  the 
judgment  may  bo  sustained;  and,  where  the 
brief  filed  appears  reasonably  to  sustain  the  as- 
signments of  error,  the  court  may  reverse  the 
judgment  fn  accordance  with  the  prayer  of  the 
plaintiff  in  error  or  the  rights  of  the  parties. 

Commissioners'  Opinion,  Division  Ho.  3. 
Error  from  County  Court,  Seqnoyah  County; 
W.  B.  WaU,  Judge. 

Action  between  John  E.  Johnston,  Sherlfr 
of  Seqnoyah  County,  and  another  and  Sal- 
lie  Bradley.  Judgment  for  the  latter,  and 
ttie  former  bring  error.  Beversed,  and  caase 
remanded  for  new  trial, 

McCombs  &  McOombs,  of  SalUsaw,  for 
plaintiffs  in  error.  A.  T.  West,  of  Coalgate, 
for  defendant  In  error. 

BLBAKMOBE,  O.  This  proceeding  ta 
properly  before  the  court;  the  petition  In 
error  and  case-made  having  been  died  oq. 
April  3,  1916.  Plaintiffs  in  error.  In  compli- 
ance with  the  rules  of  the  court,  have  served 
and  filed  tbelr  brief,  which  appears  reason- 
ably to  sustain  the  assignments  of  error,  but 
defendant  In  error  has  neither  filed  a  brief 
nor  offered  excuse  for  such  failure.  The 
established  rule  In  this  case  is  that ; 

"Where  plaintiff  tn  error  has  completed  his 
record  and  filed  it  in  this  court  and  has  aerved 
and  filed  a  brief,  in  compliance  with  the  rules 
of  this  court  and  the  defendant  in  error  has 
neither  filed  a  brief  nor  offered  any  excuse  for 
such  failure,  the  court  is  not  required  to  search 
the  record  to  find  some  theory  upon  which  the 

i'udgment  may  be  sustained ;  and,  where  the 
rief  filed  appears  reasonably  to  sustain  the 
assiznmenta  of  error,  the  court  may  reverse  the 
judgment  in  accordance  with  the  prayer  of  the 
plaintiff  in  error  or  the  rights  of  the  parties.'* 
Purcell  Bridge  &  Transfer  Co.  v.  Hine,  40  OkL 
200,  137  Pac.  668.  ^ 
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The  Judgment  of  the  trial  court  should  be 
reversed,  and  the  cause  remanded  for  a  new 
trial. 

PER  OUHIAM.   Adopted  In  whole. 


KING  V.  MITCHEIzL  et  al.    (No.  7666.) 
(Supreme  Coart  of  Oklahoma.    Jan.  29,  1918. 
Rehearing  Denied  March  26.  1918.) 

fSt/Uaius  hy  the  Court.) 

1.  Guardian  and  Wabd  *=>107— Gtjardian'b 
Sale— CoiXATKBAL  Attack— What  Consti- 
tutes. 

Where,  in  tm  action  to  recover  posaesnlon 
and  quiet  title  to  lands,  the  plaintiff,  in  order 
to  cRtablish  title  in  herself,  assailed  the  record 
of  the  connty  court  appointing  a  guardian  for 
her,  who  ti^  nuch,  pursuant  to  the  order  of  the 
court,  thereafter  conveyed  the  lands  in  suit  to 
the  grantor  of  defendant,  held,  that  such  conati- 
tated  a  collateral  attack. 

2.  Etidencb  «=»82  —  Judouent  e=>^12r—Av- 
potittueht  of  guabdian  —  pbesnhftiok — 
Coixaterai.  Attack. 

Where  the  record  of  the  county  court  in  a 
guardianship  proceeding  is  silent  relative  to  the 
competency  of  a  person  appointed  as  guardian, 
it  will  be  presumed  that  in  making  the  appoint- 
ment the  court,  in  the  proper  discharge  of  its 
duty,  upon  inquiry,  adjudged  that  the  person 
designated  as  guardian  possessed  all-  the  regui- 
rite  qualiflcations ;  and  such  judgment,  being 
that  of  a  court  of  general  jurisdiction,  is  not 
subject  to  collateral  attack,  and  may  not  he  Im- 
peached by  evidence  aliunde. 

5.  Indians  ^=»1S— Aixotted  Lauds— Inheb- 

ITANCE. 

The  heirs  of  a  deceased  member  of  the  Creek 
Tribe  of  Indiana,  to  whom  patents  have  issued 
for  lands  allotted  in  his  right,  take  title  to  such 
lands  by  inheritance. 

4.  Indians  «=»15(1)— Allotments— Resteic- 

TIONO— Act  09  CONGBESS. 
"The  act  of  Congress  approved  May  27, 
1908  (35  Stat.  812,  c.  199).  entitled  'An  act  for 
the  removal  of  restrictions  from  part  of  the 
lands  of  allottees  of  the  Five  Civilized  Tribes, 
and  for  other  purposes,'  ia  a  revising  act,  and 
was  intended  as  a  sulnstitnte  for  all  former  acts 
relating  to  the  subject  of  such  restrictions,  and 
operated  to  repeal  the  provisions  of  an  act  of 
Congress  approved  April  26, 1906  (84  Stat  187, 
a  1OT6),  and  previous  congressional  enactments 
in  conflict  therewith  on  the  same  subject" 

6.  Indians  «»15(l)  —  AixoTTEEa  — Restric- 
tions. 

"Under  the  provisions  ot  section  9  of  the 
act  of  Congress  of  May  27,  1908  (35  Stat  L. 
312),  the  death  of  an  allottee  of  the  Five  Civil- 
ized Tribes  operated  to  remove  all  restrictions 
upon  the  alienation  of  said  allottee's  land.  The 
first  proviso  in  said  section,  'That  no  convey- 
ance of  any  interest  of  any  full-hlood  Indian 
heir  In  such  land  shall  be  valid  unless  approv- 
ed by  the  court  having  jurisdiction  of  the  settle- 
ment of  the  estate  of  said  deceased  allottee,'  im- 
posed a  merely  personal  restriction  on  the  full- 
blood  Indian  heirs.  The  restriction  thus  im- 
pMed  was  simply  an  incapacity  to  convey  with- 
out the  approval  of  the  proper  county  court, 
Bimilar  to  uie  disalnlity  of  a  minor  to  sell  his 
lands." 

6.  Indians  ^3l5(l)  —  Allottees — Inherit- 

ANOE— •*IlESTBICTBD  LANDS." 

"Lands  inherited  by  full-blood  Creek  Indian 
minors  from  a  fuU-blood  Creek  allottee  are  not 
'restricted  lands'  within  the  purview  of  the  pro- 
viso in  section  6  of  the  act  of  May  27,  1908  (35 


Stat  312),  prohihitiiig  the  sale  or  Incumbrance 
of  roatricted  lands  of  living  minors,  except  by 
leases  authorised  by  law,  hy  order  of  the  court, 
or  otherwise." 

Commissioners*  Opinion,  Division  No.  8. 
Error  from  District  Court,  Okfuskee  Coun- 
ty; Geo.  C.  Crump,  Judge. 

Action  by  Annie  fUng  against  W.  F.  Mitch- 
ell and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.  Affirmed. 

Laf&yette  Walker,  of  Holdenrllle,  for  plain- 
tiff in  error.  0.  W.  Brewer,  of  Okemab,  fOr 
defendants  in  error. 

BUSAECMORB,  C.  This  ectlon  was  bnmgbt 
by  Annie  King  to  recover  poa session  of  an 
nndtvlded  rae-third  interest  in  certain  lands 
and  quiet  title  thereto.  Upon  trial  to  the 
coart  judgment  was  rend^ed  for  defendants, 
and  piaintlfF  has  appealed. 

The  lands  In  gnestlon  were  allotted  In  1900 
to  one  Jos^h  King,  a  deceased  member  of 
the  Creek  Tribe  of  Indians,  and  patents  there- 
for snbseguently  Issued  to  his  heirs.  Plain- 
tiff Is  a  fuU-blood  member  of  the  Greek  Tribe, 
and  claims  dtle  to  the  lands  in  suit  as  an 
heir  of  the  allottee.  Defendants  assert  that 
upon  the  death  of  the  allottee  plidntiff  fluc> 
ceeded  to  only  an  undivided  one-flftb  interest 
in  said  land,  which  interest  was  sold  In  regu- 
lar guardianship  proceedings  in  the  county 
court  of  Okfuskee  county,  and  on  November 
18,  1908,  conveyed  by  the  then  guardian  of 
plalntlfl  to  one  Shults,  who  in  torn  conveyed 
to  defendants. 

It  is  contended  by  plaintiff  that  such  sale 
was  void  for  the  following  reasons:  (1)  That 
her  guardian  falsely  represented  to  the  coun- 
ty court  in  which  the  guardianship  proceed- 
ings were  pending  that  she  had  Inherited  an 
interest  in  said  lands;  whereas,  under  the 
law,  she  bad  acquired  same  by  pnrchsse.  ^ 
That  hy  collnslve  agreement  with  the  pur- 
chaser her  guardian  represented  to  said  com- 
ty  court  that  she  was  the  owner  of  (mly  a  one- 
flfth  Interest  In  said  land,  when  in  truth  she 
owned  one-third  thereot  0)  That  there  was 
no  necessity  for  such  sale.  (4)  That  her 
guardian  was  not  a  member  of  the  Creek 
Tribe  of  Indians,  and  therefore,  by  virtue  of 
section  4  of  the  Orl^nal  Creek  Agreemrat 
(31  Stat  861),  Incompetent  to  act  as  guardian 
of  plaintiff,  a  mlnw  fnll-blood  Indian.  (5) 
That  the  other  heirs  of  the  deceased  allottee, 
who  are  adult  foll-blood  members  of  the 
Creek  Tribe,  had  not  joined  with  her  guardian 
Id  the  sale  of  such  land,  and  that  the  deeds 
purporting  to  convey  said  lands  had  not  been 
approved  as  required  by  section  22  of  the  act 
of  Congress  of  April  26,  1906  (34  Stat  137). 
(6)  That  such  sale  was  In  contravention  of 
the  proviso  of  section  8  of  the  act  of  May  27, 
1908,  "that  no  restricted  lands  of  llvins:  mln. 
ors  shall  be  sold  or  encumbered,  except  by 
leases  authorized  by  law,  by  order  of  the 
court,  or  otherwise."  35  Stat.  314. 
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By  finding  genernlly  for  the  defendants  the 
trial  court  necessarily  found  that  open  the 
death  of  allottee  plaintiff  succeeded  to  a  one- 
fifth,  and  not  a  one-third,  Interest  in  the  lands 
In  suit,  thus  determiniug  adversely  to  her  the 
only  issue  of  fact  properly  presented  by  the 
pleadings.  In  this  regard  the  evidence  clearly 
and  convincingly  sustains  such  finding. 

[31  The  contention  that  plaintiff,  as  an  heir 
of  the  deceased  allottee,  took  title  to  the  land 
Involved  by  purchase,  and  not  by  Inheritance, 
Is  ill  founded.  The  identical  question  was 
before  this  court  In  Chupco  et  al.  v.  Chapman 
et  al.,  170  Pa  c.  259,  Xo.  7570,  not  yet  officially 
reported,  wherein  it  was  held: 

"Katie  Cliupco,  a  fuII-blood  Creek  Indian  wo- 
man, (lied  after  enroHment.  on  April  20,  1900. 
After  her  death  an  allutment  was  selected  for 
her  anil  patented  to  her  heirs.  Held,  such  heirs 
tool!  tlie  title  to  the  land  by  inheritance,  and 
not  by  purchase." 

[1,2]  The  competency  of  plaintiff's  guard- 
ian and  the  necessity  for  the  sale  of  her  in- 
terest in  the  lands  In  suit  were  questions 
properly  and  necessarily  presented  for  the 
consideration  of  the  county  court  when  the 
guardian  was  appointed  and  the  sale  ordered 
and  confirmed.  If  the  provision  of  the  Orig- 
inal Creek  Agreement,  that  "all  guardians  or 
curators  appointed  for  minors  and  Incompe- 
tents shall  be  citizens,"  was  In  force  and  con- 
trolling at  the  time  of  the  appointment  of 
the  guardian  in  the  Instant  case  (concerning 
which  we  express  no  opinion),  yet,  as  the 
record  of  the  county  court  Is  silent  relative 
to  the  citizenship  of  such  guardian,  it  will 
be  conclusively  presumed  that.  In  making  the 
appointment,  the  court,  in  the  proper  dis- 
charge of  Its  duty,  upon  Inquiry,  adjudged 
that  the  person  designated  as  guardian  of 
plaintiff  possessed  the  requisite  qualifications; 
and  such  Judgment,  being  that  of  a  court  of 
general  Jurisdiction,  Is  not  subject  to  col- 
lateral attack,  and  may  not  be  Impeached  by 
evidence  aliunde.  Baker  v.  Cureton,  150  Pac. 
1090;  Hathaway  v.  Hoffman,  153  Pac.  184; 
Johnson  v.  Johnson,  159  Pac.  1121. 

[4-81  The  remaining  questions  presented 
for  our  consideration  have  been  determined 
by  this  court  in  Chupco  et  al.  t.  Chapman  et 
al.,  supra,  as  follows: 

"The  act  of  Congress  approved  May  27,  1908, 
(35  Stst  312,  c.  199),  entitled  'An  aet  for  the 
removal  of  restrictions  from  part  of  the  lands 
of  allottees  of  the  Five  Civilized  Tribes,  and 
for  other  purposes,'  ia  a  revising  act,  and  was 
intended  as  a  substitute  for  all  former  acta  re- 
lating to  the  subject  of  nch  restrictions,  and 
operated  to  repeal  the  provisions  of  an  act  of 
Conitress  approved  April  28,  1906  (34  Stat  137, 
c.  1876),  and  previous  congressional  enactment 
in  conflict  tiierewith  on  the  same  subject. 

"Under  the  provisions  of  section  9  of  the  act 
of  Congress  of  May  27,  1908  (35  Stat.  312),  the 
death  of  an  allottee  of  the  Five  Civilized  Tribes 
operated  to  remove  all  restrictions  upon  the 
alienation  of  said  allottee's  land.  The  nrat  pro- 
viso in  said  section.  That  no  conveyance  of  any 
interest  of  any  full-blood  Indian  heir  in  such 
land  shall  be  valid  unless  approved  by  the  court 
haviuR  jurisdiction  of  the  settlement  of  the  es- 
tate of  said  deceased  allottee,'  imposed  a  merely 


BBPORTER  (Oki. 

Eersonal  restriction  on  the  fnll-blood  Indian 
eirs..  The  restriction  thus  imposed  was  sim- 
ply an  ihcapacity  to  convoy  without  the  ap- 

Sroval  of  the  proper  county  court  similar  to  the 
isabUity  of  a  minor  to  sell  his  lands. 
"Lands  inherited  by  fall-blood  Creek  IndiaB 
minors  from  a  fuII-blood  Creek  allottee  are  not 
■restricted  lands.'  within  the  purview  of  the  pro- 
viso in  section  6  of  the  act  of  May  27,  1908  (35 
Stat.  312),  prohibiting  the  sale  or  incumbrance 
of  restricted  lands  of  living  minors,  except  by 
leases  authorized  by  law,  by  order  of  the  conrt, 
or  otherwise. 

"Amos  Chupco  and  Katie  Chupeo,  full-hlood 
Creek  Indian  allottees,  died  in  Hugtieg  county, 
Okl..  leaving  surviving  both  adult  and  minor 
full-blood  Indian  heirs.  By  virtue  of  the  pro- 
hate  jurisdiction  conferred  by  section  6  of  the 
act  of  ConRresB  of  May  27.  1908,  the  probate 
court  of  HuRhes  county.  Ok].,  was  authorized 
to  sell  the  inherited  interest  of  the  full-blood 
Indian  minors  in  the  allotments  of  the  deceased 
allottees  in  conformity  to  the  procedure  for  the 
sale  of  the  lands  of  minors  under  the  probate 
laws  of  the  st^te,  said  court  being  the  same 
court  that  had  jurisdiction  of  the  settlement  of 
the  estate  of  the  deceased  allottees,  and  the 
approval  bf  the  court  of  the  guardianship  sale, 
with  direction  to  the  guardian  to  execute  a  deed 
to  the  purchaser,  was  a  substantial  compliance 
with  that  part  of  section  9  of  the  act,  providing 
'that  no  conveyance  of  any  interest  of  any  full- 
blood  Indian  heir  In  such  land  shall  be  valid 
unless  approved  by  the  conrt  having  jurisdic- 
tion of  the  settlement  of  the  estate  of  said  de- 
ceased allottee.'  *' 

It  follows  that  the  Judgment  of  the  trial 
court  should  be  affirmed. 

PER  CUBIAM.  Adopted  In  whole. 


MIDLA>T>  SAVINGS  &  LOAN  CO.  t.  EV- 
ANS et  al.   (No.  5815.) 

(Supreme  Court  of  Oklahoma.   March  12,  1918.) 

(Byllabus  hy  the  Covrt.) 
Building  and  I^an  Ahpociationb  €^27,  31 
(1)— CoNTBACTs  ^=>144— Powers— Loan  of 
Monet— PBEMiiTU—iSTiPDi.ATioN  AS  TO  Law 

GOVEBNIITO. 

Paragraphs  1,  2.  and  8  In  the  case  of  Mid- 
land Savincs  &  Loan  Co.  v.  Henderson  et  al., 
47  Okl.  693,  150  Pac.  p.  868.  L.  R.  A.  1916D, 
745,  are  adopted  as  the  syllabus  in  this  case. 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Conrt,  Kay  Connty;  W. 
M.  Bowles,  Judge. 

Action  by  the  Midland  Savings  &  Loan 
Company  against  Ellas  Evans  and  others. 
Demurrer  to  plaintiff's  evidence  sustained, 
and  It  brings  error.  Reversed  and  re- 
manded. 

A.  J.  Bryant,  of  Etenver,  Colo.,  and  Sam  K. 
Sullivan  and  H.  S.  Burke,  both  of  Newkirk, 
for  plaintiff  In  «Tor.  W.  E.  Moorft,  of  Pon- 
ca  City,  for  defmdants  In  error. 

POPEI,  C.  This  action  was  ctHnmenced 
on  the  28th  day  of  Hay,  1907,  by  tbe  plain- 
tiff In  error  in  tbe  district  court  of  Kay 
county,  Okl.  Tbe  canse  was  tried  to  ttae 
court,  and  after  the  plaintUf  bad  dosed  Its 
case  tbe  defendant  interposed  a  demurrer 
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to  the  evidence  on  the  ground  that  the  evl- 
deace  of  plalDtiff  offered  In  this  cause  does 
not  prove,  or  tend  to  prove,  a  cause  of  ac- 
tion in  favor  of  plalntitT  and  against  the 
defendant,  which  motion  was  by  the  court 
sustained.  To  which  ruUng  of  the  court 
the  plaintiff  In  error  excepted. 

The  evidence  adduced  hy  the  plaintiff  at 
the  trial  tended  to  ^ow  that  the  plaintiff 
in  error,  the  Midland  Savings  &  Loan  Com- 
pany is  a  building  and  loan  association  In- 
corporated under  the  laws  of  the  state  of 
Colorado,  with  its  home  ofhce  at  Denver, 
Colo.,  and  that  defendant  Maggie  E}vans,  on 
the  1st  day  of  April,  1901,  became  the  own- 
er and  purchaser  of  30  shares  of  capital 
stoc^  of  plaintiff  corporation,  and  agreed 
to  pay  therefor  in  144  monthly  payments 
of  $8.70  each,  and  thereafter  on  June  5, 
1901,  the  said  Mag^e  Evans  made  a  writ- 
ten application  to  the  plaintiff  company  at 
its  home  ofHce  In  Denver  for  a  loan  of  $700, 
and  on  said  date  the  defendants  Ellas  Ev- 
ans and  Maggie  Evans  gave  to  the  plain- 
tiff a  first  mortgage  bond  or  note,  whereby 
they  agreed  to  pay  the  plaintiff  the  princi- 
pal sum  of  $700  to  be  paid  in  monthly  in- 
stallnients  of  $15.70,  of  which  sum  $8.70  is 
the  monthly  installment  or  payment  on  said 
shares  of  stock,  $4.37  Is  the  monthly  Inter- 
est oa  the  loan,  and  the  remaining  $2.63 
Is  the  monthly  premium,  and  also  agreed 
to  pay  such  fines  as  may  accrue  upon  said 
stock,  Interest,  and  premium  according  to 
the  biy-Iaws  of  the  company.  On  the  same 
day  and  date  Ellas  Evans  and  Ma^e  Ev- 
ans made  and  executed  a  real  estate  mort- 
gage on  certain  real  estate  In  Kay  county. 
OkL,  and  an  assignment  of  said  stock  to  the 
association  to  secure  the  payment  of  said 
note,  which  provided  for  the  payment  of  $70 
attomey'g  fee  In  case  snlt  was  brought  to 
foreclose  the  same. 

The  testimony  further  shows  that  Maggie 
Evans  on  the  3d  day  of  September,  1901, 
became  the  purchaser  of  20  shares  of  the 
capital  stofA:  of  the  plaintiff  company,  to 
be  paid  for  In  a  similar  manner  as  the 
shares  above  mentioned,  and  that  on  said 
date  the  defendant  made  an  implication  to 
the  company  In  Denver,  Colo.,  for  a  ftu-ther 
loan  of  $400,  and  executed  a  bond  and  a 
second  mortgi^  on  the  same  property  as 
was  glv«i  to  secure  the  first  loan,  and  con- 
taining provl^ons  similar  to  those  set  forth 
In  the  first  mortgage  also  further  securing 
tbe  payment  of  said  note  by  assigning  the 
shares  of  stock  above  referred  to  as  collat- 
eral security.  The  evidence  further  tended 
to  show,  at  the  time  of  the  commencement 
of  the  suit  on  May  28,  1007,  there  was  due 
and  unpaid.  Including  an  attorney's  fee  of 
$70,  and  after  allowing  the  withdrawal  val- 
ue of  the  stock  and  all  other  Just  credits 
and  set-offs,  the  sum  of  $465.45,  with  Inter- 
est from  May  1,  1907,  at  7^  per  cent  per 


annum,  and  there  was  due  on  the  $400  note, 
including  the  sum  of  $50  attorney's  fee  stip- 
ulated for,  ond  attet  allowing  the  with- 
drawal value  of  the  stock  and  all  other 
just  credits,  the  sum  of  $300.68,  to  draw 
Interest  from  May  1,  1907,  at  7%  per  cent, 
per  annum,  the  total  amoimt  due  on  both 
notes  being  $823.03. 

Tbe  evidence  further  tended  to  show 
that  the  defendants  had  made  certain 
monthly  payments,  which  were  credited  to 
the  Interest  premium  and  to  stock  account 
as  provided  for  In  said  note,  and  that  the 
defendants  had  been  given  due  credit  for 
these  amounts.  Plaintiff  pleaded  chaptetr 
33,  Laws  of  Colorado  1807,  pertaining  to 
the  rights  and  powers  of  building  and  loan 
associations.  , 

It  Is  contended  by  the  defendants  that, 
under  tbe  evidence,  the  contract  entered 
into  between  tbe  said  parties  should  have 
been  construed  by  the  laws  of  the  state  of 
Oklahoma  and  not  the  laws  of  Colorado; 
that  under  section  1490  of  tbe  Compiled 
Laws  of  1900,  in  force  at  the  time  In  this 
state,  the  plaintiff  was  required  to  submit 
its  loan  to  competitive  bids  of  Its  stockhold- 
ers, which  the  plaintiff  did  not  do,  and 
that  the  loan  therefore  became  and  was  a 
strai^t  loan  of  mon^y  from  the  plaintiff 
to  the  defendant ;  and  that  the  defendant 
was  not  bound  under  the  by-laws  of  the 
company  and  laws  of  the  state  of  Colorado 
to  all  the  penaltira,  forfeitures,  and  pay- 
ment of  stock  as  is  provided  for  in  their  by- 
laws. We  deem  It  unnecessary  to  discuss 
this  question  at  length,  because  this  case 
comes  clearly  within  the  rule  laid  down  by 
this  court  in  the  case  of  Midland  Savings 
&  Loan  Co.  v.  Henderson  et  al.,  47  Okl.  6^, 
150  Pac.  868,  L.  R,  A.  1916D,  745.  In  that 
case  tbe  court  discussed  the  question  very 
thoroughly,  and  we  deem  It  unnecessary  to 
restate  the  rule  here. 

We  are  therefore  of  the  opinion  that  tbe 
trial  court  erred  In  sustaining  the  demurrer 
to  plaintiff's  evidence. 

Reversed  and  remanded. 

PER  CURIAM.   Adopted  In  whole. 


CITY  OF  SHAWNEE  v.  DRAKE.   (No.  6643.) 
(Supreme  Court  of  Oklahoma.   Jan.  29,  101& 
Rehearing  Denied  March  26,  1918.) 

fSyUabua  hy  the  Court.) 

1.  Nkoliqeitck  €=>32{2)— CoNnmoN  ofPbem- 

ISiES— iNVITAXrON. 

"One  who  goes  upon  the  premiseH  of  another 
in  a  coDimoD  interest  or  to  a  mutual  advantage 
is  there  under  the  implied  invitation  of  the 
owner."  A.,  T.  &  S.  F.  R  R.  Co.  v.  C(«swell, 
23  OkL  ISL,  99  Pac.  923,  20  U'R.  A.  (N.  8.) 
837. 

2,  Municipal    Cobpoeations    ®=>CG3(1)  — 
Pabks— Invitation. 

Where,  according  to  a  general  plan  for  the 
Improvement  of  a  city  street,  a  space  left  with- 
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in  Itii  bounds  between  a  portion  paved  for  a 
toadwar  and  the  sidewalks  is  set  apart  as 
parking,  primarily,  at  least,  for  ornamentation 
ratber  than  travel,  the  maintenance  thereof  in 
a  condition  attractive  and  pleasing  to  the  eye 
may  be  regarded  aa  of  common  interest  and 
mntual  advantage  to  the  city  and  abutting  prop- 
srty  owners;  and  where  the  city  makes  no  pro- 
vision to  that  end,  but  for  a  number  of  years  the 
property  owners  mow  the  grass  ufMti  such  park- 
ing, an  invitation  so  to  do  will  be  implied  on  tbe 
part  of  tbe  city. 

3.  Municipal  Corpobations  «=»663(1)  — 
Pabks— In  vitation. 

Such  invitation,  from  its  nature,  cannot,  in 
reason,  be  considered  aa  restricted  to  the  person 
of  such  an  owner,  bat  must  be  held  to  include 
his  servant  employed  for  tbe  specific  purpose. 

4.  Municipal  Cobpobations  <©=>763(1)— Peb- 
60.VAL  Injuby  —  Invitation  —  Caee  Rb- 

Where  a  city  invites  the  use  of  its  premises 
by  one  for  a  common  interest  and  mutual  ad' 
vantage,  it  owes  bim  tbe  duty  of  exercising  or- 
dinary care  to  prevent  his  injury  by  keeping  tbe 
premises  in  a  condition  reasonably  safe  for 
such  Dse ;  end  a  breacb  of  such  duty  constitutes 
actionable  negligence. 

5.  Municipal  Corpobations  €s=>821(3)— Per- 
sonal Injury— Xeg LICENCE— Question  foe 
Jury. 

Evidence  examined,  and  held,  tbat  the  trial 
court  correctly  refused  to  direct  a  verdict  for 
defendant. 

Commissioners*  Opinion,  Division  No.  3. 
Error  from  Dtetrlct  Court,  Pottawatomie 
County;  Chas.  B.  Wilson,  Jr.,  Judge. 

Action  by  Jordan  Drake  against  the  City 
of  Shawnee.  Judgment  for  plaintlfEt  and 
defendant  brings  error.  Affirmed. 

W.  T.  Williams,  of  Shawnee,  for  plaintiff 
In  error.  Blakeney  &  Maxey,  of  Tolsa,  and 
Abernnthy  &  Howell,  of  Sbawnee,  for  defend- 
ant In  error. 

BliEAKMORE,  C.  This  action  seeking  re- 
covery for  personal  Injuries  was  commenced 
In  the  court  below  by  Jordan  Drake  against 
the  city  of  Shawnee.  Upon  trial  to  a  jury, 
plaintiff  obtained  verdict  and  Judgment  for 
¥1,600,  and  defendant  has  appealed. 
^  Some  years  before  the  occurrences  IdtoIt- 
ed  the  city  of  Sbawnee  had  caused  one  of 
Its  streets  to  be  Improved  by  paring  a  portion 
thereof  and  tbe  laying  of  ddewalks,  leaving 
a  space  of  some  15  feet  or  more  between  the 
pavement  and  tbe  walks  for  a  grass  plot  or 
parking.  The  city  also  operated  and  main- 
tained a  system  of  waterworks,  and  at  points 
In  the  parking  4  or  5  feet  from  ttie  outer 
edge  of  the  sidewalk  opposite  their  property 
had  installed  meters  for  the  measuring  of 
water  supplied  to  consumers.  These  meters 
were  affixed  to  service  pipes  situate  some  18 
Inches  or  2  feet  underground,  and  were  sur- 
rounded and  protected  by  a  meter  box,  which 
consisted  of  a  Joint  of  tiling  18  inches  In  di- 
ameter and  about  30  inches  in  length,  extend* 
ing  to  the  surface  of  the  parking.  In  the 
upper  end  of  the  tiling  was  a  groove,  Into 
which  was  seated  a  metallic  lid  covering  the 
same.  It  appears  tbat  the  ahuttlng  owniaa 


along  the  street  were  accustomed  t^  cut  the 
grass  on  the  parking  In  front  of  their  lots. 

On  October  13, 1910,  plaintiff  was  employed 
by  one  of  such  owners  to  mow  the  grass  on 
the  parking.  In  performing  such  service  be 
stepped  upon  the  lid  covering  a  meter  box, 
which  was  concealed  from  his  sight  by  the 
grass,  and  by  reason  of  the  fact  that  such  lid 
was  not  properly  adjusted  and  fitted  Into  tbe 
groove  In  the  tUlng  made  for  that  purpose,  it 
turned  with  his  weight  and  he  fell  with  one 
foot  and  limb  Inside  the  tiling,  and  was  In- 
jured. Within  a  few  boars  after  his  injury 
his  employer  examined  the  meter  box  and 
found  that  grass  had  grown  over  the  rim  of 
the  tUlug,  and  that  dirt  and  dust  had  accum- 
ulated in  the  groove  near  the  top  thereof,  in- 
to which  tbe  metQl  Ud  was  designed  to  fit.  to 
such  an  extent  that  tbe  lid  was  thereby  lifted 
or  raised  out  of  the  groove.  A  portion  of 
the  testimony  of  this  witness  Is  as  follows: 

"A.  I  examined  the  meter  to  learn  what  had 
caused  this  accident,  caused  his  fall,  and  found 
the  tendrils  or  stems  of  the  Bermudn  had  grown 
under  the  Ud,  so  it  wouldn't  fit  down  in  the 
flange  made  to  retain  it  Q.  Now,  in  the  flange 
you  found  that  the  tendrils  of  the  grass  had 
grown  under  into  the  place  where  the  lid  fit? 
A.  It  had  either  grown  under  or  the  lid  had 
been  placed  down  on  them,  they  being  long 
enough  to  reach  under  the  lid.  Q.  Now,  did 
you  find  any  other  substance  in  the  flange  or 
groove  besides  the  grass?  A-  Well,  dirt  that 
would  naturally  accumulate  from  blowing. 
*  •  •  A.  I  found  the  grass  had  grown  under 
the  rim,  or  tbe  lid  had  been  placed  down  on 
the  stems.  *  •  •  Q.  Now,  did  you  notice 
bow  deep  that  flange  was  that  holds  the  lid  from 
being  flush  to  the  top?  A.  I  didn't  notice  it 
at  tbe  time,  but  from  my  general  knowledge,  I 
am  quite  familiar  with  these,  it  is  about  from 
one-eiirhth  to  one-quarter  of  an  inch  deep.  Q. 
And  the  runners  of  the  ^rasa  had  grown  under 
there  until  it  lifted  the  lid  or  raised  the  lid  out 
of  tbe  groove?  A.  Yes,  sir.  Q.  So  it  would 
slip?  A.  I  can't  say  whether  they  bad  grown 
in  there,  or  whether  th^  were  there  when  the 
lid  was  placed  on.  Q.  There  was  grass  enough 
on  there  to  raise  It  from  its  place?  A.  Yes,  air. 
Q.  You  said  soinF>thiiig  about  dirt  getting  in 
there  from  the  wind.  State  to  the  Jury  what 
you  mean  by  that  A.  We  know  this  Is  a  du»- 
ty  country ;  whenever  the  wind  falowa,  any 
grooves  or  exposed  places  tbat  way  will  till  up 
with  dust  and  become  solid ;  that  was  the  case 
of  tbe  rims  I  examined,  mine  and  the  one  where 
Hr.  Drake  got  hurt ;  they  were  within  3  feet  of 
each  other.  Q.  The  dirt  In  there  waa-enongh  to 
fill  the  groove  in  which  the  lid  fit?  A.  Partial- 
lyi  yes,  sir." 

It  also  appears  that  the  water  meters  were 
read  regularly  each  month,  and  that  In  or- 
der to  read  the  same  It  was  necessary  to  re- 
move the  metal  cover  from  the  tiling.  The 
last  reading  of  the  particular  meter  located 
In  the  box  into  which  plaintiff  fell  was  on 
September  24, 1910,  and  the  city  employe  who 
performed  this  service  testified  that  after 
reading  such  meter  he  replaced  the  metal 
lid  so  that  It  fit  within  the  groove.  His  ex- 
act testimony  In  this  regard  Is  as  follows: 

"Q.  I  will  ask  you  to  tell  the  jury  what  was 
the  condition  of  tne  groove  there  at  tbat  meter 
the  last  time  you  read  it   A,  Well,  there  was 
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•ome  grass  aronnd  It.  I  never  paid  much  atteo- 
tion.  Q.  When  700  went  tbere,  what  did  you 
do  with  reference  to  the  grass?  A.  I  kind  of 
pulled  it  back,  and  aome  grass  growed  up  over 
It  around  the  edges  a  little.  Q.  Tell  the  jury 
what  ;oa  did  with  that.  A.  I  pulled  the  grasa 
np,  so  I  could  get  at  it.    Q.  Do  you  mean  to 

fall  it  up,  or  pull  it  out,  or  break  it  off?  A. 
uUed  it  off;  yes,  sir.  Q.  After  you  pulled  it 
off,  what  did  you  do  witii  it?  A.  Threw  it  off 
to  one  side.  Q.  I  want  you  to  tell  the  jury 
whether  or  not,  when  yon  replaced  the  lid  at 
this  time  on  the  24th  day  of  September,  you 
left  grass  in  the  groove  there  and  placed  the 
lid  on  top  of  it  A  No,  air.  Q.  Do  you  re- 
member anything  about  the  condition  of  this 
meter  box  at  that  time?  A.  No;  only  juat  like 
the  rest  of  them.  Q.  Do  yon  remember  any- 
thing—you have  no  recollection  or  paid  no  par- 
ticular attention  to  any  part  of  it  except  put- 
ting the  lid  off  and  replacing  it?  A.  Xes,  sir. 
Q.  At  the  time  you  read  this  meter  on  the  24th 
day  of  September,  1910,  read  this  meter  there, 
can  yon  tell  the  jury  what  was  the  height  and 
condition  of  the  grass  growing  around  that  meter 
box?  A.  No,  sir;  1  can't  tell  how  high  it  was. 
.  Yon  didn't  pay  any  attention?  A.  No,  sir. 
.  I  will  ask  you  to  state  whether  or  not,  when 
you  went  there,  you  found  any  graas  or  runners 
of  the  grasa  growing  between  the  lid  or  nnder 
the  Ud  next  to  the  run.  A.  No,  sir ;  I  did  not 
Q.  I  will  ask  you  to  tell  the  jury  whether  or 
not,  at  the  time  you  read  this  meter,  you  found 
tiiat  meter  filled  with  dirt  of  any  description. 
A.  No,  sir." 

At  the  close  of  the  evidence  the  court  re- 
fnsed  the  request  of  defendant  to  direct  a 
verdict  In  Its  favor.  In  the  petition  it  is 
alleged: 

"That  the  city  of  Shawnee,  through  ita  water 
department  and  officers  in  charge  of  said  de- 
partment would  at  the  end  of  each  month  read 
the  said  meters,  which  belonged  to  them,  and 
after  they  had  read  the  same  would,  instead  of 
closing  the  said  meter  lid,  as  above  described, 
negligently  and  carelessly  tail  to  fit  the  same  in- 
to the  groove,  so  that  it  would  be  solid  and  sta- 
tionary," etc. 

[11  The  principal  question  presented  for 
our  consideration  is  whether  the  trial  court 
erred  In  refusing  to  direct  a  verdict  for  de- 
fendant  It  ia  contended  that  plalntUI  was 
at  most  a  licensee,  to  whom  defendant  owed 
no  duty  to  keep  the  parking  In  a  reasonably 
safe  condition,  but  was  only  required  to  re- 
frain from  willfully  or  wantonly  injuring 
him.  We  do  not  concur  In  this  view,  but 
are  of  opinion  that  plaintiff  was  an  invitee 
rightfully  upon  the  parking  at  the  time  of 
his  injury,  at  the  implied  Invitation  of  the 
dty.  It  is  unnecessary  to  consider  whether 
a  space  within  the  bounds'  of  a  street,  be- 
tween the  portion  paved  for  a  roadway  and 
the  sidewalks,  set  apart  for  parking,  is  a  part 
of  the  street,  for  neglect  of  the  reasonably 
safe  condition  of  which  a  city  may  be  held ; 
liable  to  one  using  the  same  for  usual  pur- 
poses of  travel,  as  that  question  Is  not  direct- 
ly presented.  In  the  Instant  case,  however, 
the  very  plan  of  the  street  In  question  im- 
ports a  dedication  of  the  parking,  primarily, 
at  least,  for  ornamentation  rather  than  trav- 
el.   Indeed,  in  its  brief  defendant  states: 

"The  city  had  withdrawn  that  part  of  Broad- 
way street  where  this  meter  box  was  located 
frwa  pnblie  use  for  ordinary  trave!*  and  had 


dedicated  It  to  narking  purposes,  to  beautify 
the  street  and  aojoinisg  premises.** 

Obvlondy  t3ie  maintenance  of  sudi  parking 
in  a  ccmdltlon  attractive  and  pleasing  to  the 
eye  must  be  regarded  as  of  common  interest 
and  mutual  advantage  to  the  city  and  abut* 
ting  property  owners.  So  far  as  the  record 
dtsdoses,  the  dty  made  no  provision  to  Oils 
end;  but  aome  of  the  lotowners,  for  a  number 
of  years  prior  to  plaintiff's  injury,  had  at 
least  cut  tbe  grass  on  the  space  In  front  of 
their  properties,  and  to  this  extent,  with  the 
knowledge  and  consent  of  the  city,  effectuated 
the  purpose  for  which  the  parking  was  in- 
tended. From  all  the  circumstances  of  the 
case  It  may  be  naturally  and  reasonably  In- 
ferred that  the  dty  impliedly  invited  the  lot- 
owners  along  this  street  to  care  for  the  park- 
ing, and  that  It  was  In  response  to  this  im- 
plied invitation  that  plaintiff  was  employed 
for  such  purpose  by  an  abutting  owner  at  the 
time  of  his  injury. 

"One  who  goes  upon  the  premises  of  another 
in  a  common  interest  or  to  a  mutual  advantage 
is  there  nnder  the  implied  invitation  of  the  own- 
er.  Tlie  test  as  to  whether  there  ia  an  implied 
invitation  is  stated  b^  Mr.  Campbell  in  his  trea- 
tise on  Negligence  m  the  ibllowing  lanRunge: 
"Ttie  principle  appears  to  be  that  uvitation  is 
inferred  where  there  is  a  common  interest  or 
mutual  advantage,  while  a  licensee  is  inferred 
where  the  object  is  tbe  mere  pleasure  or  benefit 
6f  the  person  'using  it' "  A,  T.  &  S.  P.  Ry. 
Co.  V.  Cogswell,  28  OkL  181,  99  Pac.  923,  20 
L.  B.  A.^.  S.)  837. 

The  rule  Is  also  quoted  with  approval  by 
this  coiurt  in  A.,  T.  &  8.  F.  By.  Co.  v.  Jandera, 
24  Okl.  106,  104  Pac.  839,  24  U  R.  A.  (N.  S.) 
53^  20  Ann.  Cas.  316,  and  English  t.  Thomas, 
48  OkL  247,  149  Paa  906.  L.  B.  A.  1916F, 
Ilia  ^ 

"The*  word  'invitation,*  used  in  the  rule,  cov- 
ers and  includes  in  it  enticement,  allurement, 
and  inducement,  if  tbe  case  in  judgment  holds 
Eiich  features.   Also,  the  invitation  may  be  im- 

Elied  by  a  dedication,  or  it  may  arise  from 
tiown  customary  use.  Drennan  v.  Grady,  107 
Mass.  415,  45  N.  E.  741,  and  cases,  supra.  So, 
too,  it  is  held  in  all  the  cases  that  the  invita- 
tion may  be  implied  hy  any  state  of  facts  upon 
which  it  naturally  and  reasonably  arises.*' 
Glaser  v.  Rothschild,  10(i  Mo.  App.  418,  80  S. 
W.  332;  Id..  221  Mo.  180,  120  S,  W.  1,  22  U 
R.  A.  (N.  S.)  1045,  17  Ann.  Cas.  576. 

[2, 3]  The  Implied  Invitation  to  the  lot- 
owner  to  go  upon  the  parking  In  front  of  his 
premises  for  the  purpose  of  cutting  the  grass 
thereon,  from  Its  very  nature,  cannot  in 
reason  be  regarded  as  restricted  to  the  person 
of  such  owner,  but  under  tbe  circumstance 
mu^t  be  held  to  Include  his  servant  employed 
for  that  particular  purpose.  The  applica- 
tion of  this  prlndple  under  drcnmstances 
somewhat  analogous  is  found  in  English  y. 
TboTOBa,  supra,  wherein  it  was  held: 

"Where  the  owner  of  an  office  building  rents 
the  rooms  to  numerous  tenants,  mostly  lawyers, 
a  majority  of  whom  were  under  contract  with 
plaintiff  to  deliver  the  Muskogee  Daily  Phcenix 
at  their  offices,  and  in  compliance  with  such 
contracts  of  subscription  such  papers  were  by 
plaintiEF  delivered,  held:  {a)  That  under  the 
circumstances  of  this  case,  plaintiff  was  on  the 
premises  at  the  entrees  invitation  «t  the  ten- 
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ants,  and  for  their  common  {Dterest  and  motual 
advantage,  benefit,  and  convenience,  (b)  That, 
while  upon  the  premises  under  such  ioTitatioQ, 
the  owner  owed  the  invitee  precisely  the  same 
duty  that  be  owed  to  bis  tenants." 

In  Pauekner  v.  Wakem,  231  111.  276,  83  N. 
E.  202,  14  h.  R.  A.  (N.  S.)  1118.  It  Is  held: 

"A  warehouseman  must  use  reasonable  care 
for  the  safety  of  one  who  goes  into  the  ware- 
house to  get  property  of  hik  employer  stored 
there,  since  such  a  person  is  more  than  a  more 
licensee,  being  there  on  the  implied  invitation 
of  the  warehouseman,  and  about  his  business." 

Id  the  body  of  the  optnioa  it  is  said: 

"Appellants  had  the  goods  of  the  Chicago 
Tribune  Company  stored  in  the  warehouse.  It 
must  have  been  within  the  coiitemplatioD  of  ap- 
pellants, when  these  goods  wore  received  into 
their  warehouse,  that  sooner  or  later  a  delivery 
of  them  would  have  to  be  made  to  the  owner  of 
the  goods.  The  delivery  of  the  goods  by  appel- 
lants and  the  receipt  thereof  by  the  Chicago 
Tribune  Company  was  a  matter  of  businoss, 
which  was  of  mutual  interest  to  the  purties. 
The  duty  of  appellants  to  the  servant  of  their 
customer  was  the  same  as  to  the  customer  him- 
self.  When  appellee  and  Carpenter  went  to  ap- 
pellants* warehouse  for  the  purpose  of  removing 
the  poods  of  the  Chicago  Tribune  Company,  the 
appellants  owed  these  servants  the  same  duty 
that  would  have  been  due  to  the  president  or 
general  manager  of  the  Chicago  Tribune  Com- 
pany, had  he  called  in  person  for  the  goods." 

In  Samuelson  v.  Mining  Co.,  49  Mich.  164, 
13  N.  W.  499,  43  Am.  Rep.  456,  the  following 
language  is  used  by  Judge  Cooley: 

"If  the  mine  were  in  an  unsafe  condition  when 
it  was  handed  over  to  the  contractors,  and  thia 
was  known  to  the  defendant,  or  by  the  exercise 
of  proper  care  ought  to  have  been  known,  and  if 
in  conse<iuencc  a  miner,  who  was  brought  tliere 
in  ignorance  of  the  danger,  was  killed,  the  de- 
fendant should  be  held  responsible.  Every 
man  who,  expressly  or  by  implication,  invites 
others  to  come  upon  bis  premises,  assumes  to  all 
who  accept  the  invitation  the  duty  to  warn  them 
of  any  danger  in  coming,  which  he  knoift  of  or 
ought  to  know  ot,  and  of  which  they  are  un- 
aware.  This  Is  a  very  just  and  very  familiar 
principle." 

Implied  invitation  Is  a  part  of  the  law  of 
negligence,  by  which  an  obligation  to  use 
reasonable  care  arises  from  the  conduct  of 
the  parties.  Its  essence  is  that  the  defend- 
ant knew  or  ought  to  have  known  that  some- 
thing that  he  was  doing  or  permitting  to  be 
done  might  give  rise  in  an  ordinarily  dis- 
cerning mind  to  a  natural  belief  that  he  in- 
tended that  to  be  done  which  his  conduct  had 
led  the  plaintiff  to  believe  that  he  InCraded. 
It  Is  not  enough  that  the  user  belteved  that 
tho  use  was  intended.  He  must  bring  his  be- 
lief home  to  the  owner  by  pointing  to  some 
act  or  conduct  of  his  that  afforded  a  reason- 
able basis  for  snch  belief. 

[4,  B]  Defendant,  having  Invited  the  use 
of  its  premises  by  plaintiff  for  purposes  of 
common  interest  and  mutual  advantage,  owed 
to  falm  the  duty  of  exerdring  ordinary  care 
to  prevent  his  injui^  by  keeping  the  premises 
in  a  condition  reasonably  sate  for  such  a  use ; 
and  a  breach  of  such  duty  would  constitute 
actionable  negligence.  Clearly  there  i&  some 
evidence  from  which  the  Jury  might  reasona- 


bly have  Inferred  that  defendant  neglected 
to  replace  the  lid  on  the  meter  bos  in  the 
groove  as  it  was  designed  to'  fit,  thus  render- 
ing it  unsafe  under  the  circumstances  of  the 
case. 

"It  is  well  settled  that  what  is  or  what  is 
not  negligence  in  a  particular  case  ordinarily 
is  a  question  for  the  jury,  and  not  for  the  court. 
Missouri.  K.  &  T.  R.  Co.  v.  Shepherd,  20  Okl. 
626,  95  Pac.  243 ;  Harris  v.  Missouri,  K.  &  T. 
R.  Co.,  24  Okl.  341.  103  Pac.  758.  24  L.  R.  A. 
fN.  S.)  858:  Dewey  Portland  Cement  Co.  v. 
ISlnnt.  38  Okl.  182,  132  Pac.  659 :  Gulf.  C.  & 
S.  P.  R.  Co.  V.  Ellis,  54  Fed.  481,  4  C.  C.  A. 
454.  When  the  standard  of  duty  is  not  fixed, 
but  variable,  and  shifts  with  the  circumstances 
of  the  case,  it  is  in  its  very  nature  incapable  of 
being  determined  as  a  matter  of  law,  and,  where 
there  is  sufficient  evidence,  must  be  submitted 
to  the  jury  to  determine  what  it  is.  and  whether 
it  has  been  complied  with.  O'Neil  v.  East 
Windsor,  6.^  Conn.  150,  27  Atl.  237 :  McCully 
V.  Clarke,  40  Pa.  406,  80  Am.  Dec.  5S4 ;  Bak- 
er V.  Westmoreland  &  C.  Nat  Gas  Co.,  157  Pa. 
593,  27  Atl.  789."  Littlejohn  v.  Midland  Val- 
ley R.  Co..  47  Okl,  204,  148  Pac  120. 

We  are  of  opinion  that  the  trial  court  prop- 
erly submitted  the  cause  to  the  Jury.  The 
petition  sufficienUy  stated  a  cause  of  action. 
The  instructions  given  by  the  court  fairly 
state  the  law  applicable  to  case,  and 
there  was  no  error  in  refusing  those  request- 
ed by  defendant. 

An  examination  of  the  entire  record  con- 
vinces us  that  substantial  Justice  has  been 
done  between  the  parties,  and  the  Judgment 
should  be  alSrmed. 

PER  CURIAM.   Adopted  In  whcto 


(CT  Okl.  SJai 

WELCH  V.  FOCHT  et  aL  (No.  8438.) 
(Supreme  Court  of  Oklahoma.   Feb.  12,  1918.) 

(Synabus  by  the  Court.) 

1.  Judgment  ^=3475— CoLULTKaAL  Attack — 
CouBTS  OF  Record— Cou NTT  Coubts. 

The  county  courts  of  this  state  are  courts 
of  record  and  have  original  general  jurisdic* 
tion  in  probate  matters.  The  orders  and  judg- 
ments ot  such  courts,  when  acting  within  their 
jurisdiction,  are  entitled  to  the  same  favorable 
presumptions  and  the  same  immunity  from  col- 
lateral attack  as  are  accorded  those  of  other 
courts  of  general  jurisdiction. 

2.  GUABDIAK  AND  WaBD  ^=9107  —  SaLK  OT 
I^NO— COLLATEBAI.  AtTACK~SCOPB  Or  IZV- 
QUIBT. 

In  a  collateral  attack  on  a  guardian's  deed 
and  the  sale  proceedings  of  a  county  court,  the 
scope  of  inquiry  is  confined  to  the  gueatioa  as 
to  whether  the  county  court  had  jurisdictioa  of 
such  proceedings. 

3.  Courts  ^=»1— "Jurisdiction." 

"Jurisdiction"  is  the  power  to  hear  and  de- 
termine the  subject-matter  in  controversy  be- 
tween parties  to  a  suit,  to  adjudicate  or  exer- 
cise any  judicial  power  over  them.  The  quea- 
tion  is  whether,  on  the  case  before  a  court,  their 
action  is  judicial  or  extrajudicial,  with  or  with- 
out the  authority  of  law  to  render  a  judgment 
or  decree  upon  the  rights  of  the  litigant  parties. 
If  the  law  confers  the  power  to  render  a  judg- 
ment or  decree,  then  the  court  has  jurisdiction. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Jurisdic- 
tion.] 
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4.  GUABDIAN  AND  WaBD  ^=»107  —  SAIX  Ot 

Land— CoLLATEBAL  Attack. 
A  guardian's  petition  for  the  eale  of  his 
ward's  real  estate  disclosed  that  the  ward  bad 
no  personal  property  or  estate,  that  he  owned 
the  real  estate  described  in  the  petition,  and 
that  QO  income  was  derived  therefrom,  alleged 
that  it  was  necessary  to  sell  said  real  estate, 
and  prayed  for  an  order  of  sale,  but  did  not  af- 
firmatively allege  the  statutory  grounds  for  the 
sale.  The  order  of  sale  recited  that  "upon  due 
examination  and  consideration  of  said  petition, 
and  after  a  full  hearing  on  the  same,  and  apon 
due  consideration  of  the  proofs  oEfered  in  said 
matter,  the  court  finda  that  the  sale  of  all  the 
real  estate  belongin;;  to  said  ward,  mentioned 
in  said  petition  and  hereinafter  described,  is 
necessary  for  the  purpose  of  properly  maiutain- 
inc  supporting,  and  educating  said  minor;  the 
father  of  said  minor  being  wholly  unable  to  do 
80,  and  for  the  best  interest  of  said  ward." 
Held,  that  said  sale  proceedings  were  not  void 
on  collateral  attack. 

EiTFor  from  Dlatrict  Court,  Creek  County ; 
Ernest  B.  Hughes,  Judge. 

Action  by  Jesse  James  Welch,  a  minor,  by 
O.  L.  Clark,  his  legal  guardian,  against  Adam 
Focht  and  others.  Demurrers  to  petition  sus- 
tained, action  dismissed,  and  plaintiff  brings 
error.  Affirmed, 

Harry  H.  Rogers,  of  Tolsa,  and  B.  0.  Hop- 
per, Jr.,  Kirk  B.  Turner,  and  Martin  EL  Tur- 
ner, all  of  Eufaula,  for  plaintiff  in  error. 
James  B.  Diggs,  Rush  Greenslade,  and  Wil- 
liam C.  Uedtke,  all  of  Tulsa,  Burdlck  &  Wll- 
cor,  of  Stillwater,  H.  W.  Harris,  of  Chandler, 
and  McGuire  &  Devereux,  Carroll  &  Mason, 
and  C.  H.  Rosensteln,  all  of  Tulsa,  for  defend- 
ants In  error.  ' 

RAINEY,  J.  The  plaintiff  In  error,  Jesse 
James  Welch,  a  minor,  by  O.  L.  Clark,  Ms 
legal  guardian,  was  plaintiff,' and  the  defend- 
ants in  error,  Adam  Focht,  Addle  Focht, 
Stroud  State  Bank,  a  corixiratlon,  Gypsy  Oil 
Company,  a  corporation,  Oklahoma  Natural 
Gas  Company,  a  corporation,  George  DolIIng- 
er,  Edward  Ll  Moore,  W.  H.  Wilcox,  C.  W. 
Pettlgrew,  W.  A.  Thompson,  Wllbert  Harring- 
ton, M.  Chamberlain,  Fred  A.  Chapman,  Edith 
Thomas,  O.  D.  Steeu,  Bertha  A  Steen,  A.  C, 
Stinson,  and  J.  V.  McDonnell  were  defendants 
In  the  trial  court,  and  the  parties  will  here- 
inafter be  referred  to  as  "plaintiff"  and  "de- 
fendants." 

The  plaintiff's  action  was  Instituted  to  re- 
cover the  possession  of  and  to  quiet  the  title 
to  a  tract  of  land  allotted  to  him  as  a  new- 
bom  freedman.  The  petition  In  this  action 
alleged  that  the  title  of  the  several  defend- 
ants was  based  upon  or  deralgneU  through  a 
certain  pretended  guardian's  deed,  purport- 
ing to  have  been  executed  by  one  C.  O.  Pot- 
ter, as  the  guardian  of  the  plaintiff,  Jesse 
James  W^elch,  to  one  Lee  Patrick;  that  the 
sale  proceedings  (which  are  fully  set  out  in 
the  petition)  were  had  in  the  county  court  of 
Mcintosh  county;  and  that  these  proceedings 
were  absolutely  null  and  void  on  account  of 
various  nll^ed  errors  and  Irregularities  ap- 


pearing on  the  fbce  thereof.  It  Is  not  Calm- 
ed in  the  petition  that  there  was  any  fraud 
practiced  in  the  sale  of  the  land,  or  that  the 
land  did  not  sell  for  its  actual  value.  The 
defendants  filed  8e$>arate  demurrers  to  the 
plaintiffs  petition,  which  were  sustained  by 
the  trial  court,  and  from  the  order  so  sustain- 
ing the  demurrers,  and  dismissing  the  plain- 
tlfTs-actlon,  the  plaintiff  has  appealed  to  this 
court 

naintiff  complains  of  12  alleged  serious  de- 
fects in  the  sale  proceedings,  but  of  these  aU 
except  2  have  been  abandoned  by  counsel  for 
plaintiff  in  his  brief,  for  the  reason,  as  he 
states,  that,  since  the  Judgment  of  the  trial 
court  was  rradered  in  this  case,  this  court 
has,  in  its  decisions,  foreclosed  the  other  ob- 
jections to  tbs  sale  proceedings  made  by  the 
plaintiff  In  the  trial  court 

The  most  seilous  question  in  ibe  case,  and 
the  one  most  vigorously  insisted  upon  by  the 
plaintiff,  is  that  the  petition  filed  In  the  coun- 
ty court  of  Mdbitosh  county  for  the  sale  of 
the  land  in  controversy  was  insufficient  to 
confer  authority  or  jurisdiction  upon  the 
coimty  court  of  Mcintosh  county,  OkL,  to  or- 
der a  sale  of  Uie  plaintiffs  land,  in  that  said 
petition  for  the  sale  of  said  land  failed  to 
disclose  the  condition  of  the  estate  of  the 
ward,  and  failed  to  show  fiicta  dtsclo^ng  the 
necessity  or  expediency  of  the  sale;  and  on 
account  of  the  alleged  Insnfflclency  of  the 
petition  It  Is  urged  that  the  county  court  of 
Mcintosh  county  was  without  Jurisdiction  to 
make  the  order  of  sale,  and  that  all  the  sub- 
sequent proceedings  are  therefore  null  and 
void.  The  petition  for  the  sale  of  the  land, 
which  was  properly  verified,  omitting  the 
verification  and  indorsements,  reads  as  fol- 
lows: 

"In  County  Court.  State  of  Oklahoma,  Mc- 
intosh County — 88.;  In  the  Matter  of  the  Guard- 
ianship of  Jesse  James  Welch,  a  Minor.  Comes 
now  O.  O.  Potter,  as  the  guardian  of  Jesse 
James  Welch,  and  shows  to  the  court  the  con- 
dition of  the  estate  of  the  above  named  ward, 
to  wit:  The  personal  property  of  said  ward 
consists  of  nothing,  of  the  approximate  value  of 

$  .   That  the  annual  income  therefrom  is 

approximately  $  That  said  ward  owns 

the  following  described  real  estate,  of  the  ap- 
proximate value  of  $000,  to  -wit:  S.  W.  %  of 
the  N.  E.  %  and  the  H  of  the  N.  E.  and 
the  N.  E.  14  of  the  S.  E.  ^  of  sec.  9,  township 
16  N.,  and  range  7  E.   That  the  annual  income 

therefrom  is  approximately  $  .   That  said 

real  estate  is  incumbered  to  the  amount  of 

I  ,  with  an   annual  interest  charge  of 

$  k    That  the  annual  expense  chargeable 

against  the  estate  of  said  ward  for  maintenance 

and  education  is  approximately  $  .  That 

it  is  necessary  that  the  heremafter  described 
IK>rtion  of  said  real  estate  should  be  sold  for  the 
following  reasons,  to  wit:  S.  W.  ^  of  the  N. 
E.  14,  E.  %  of  the  N.  B.       N.  E.  %  of  the  S. 

%  of  Sec.  9,  township  16  N.,  range  7  B. 
That  the  next  of  kin  and  persons  interested  la 
the  estate  of  said  ward,  together  with  their 
respective  places  of  residence  are  as  follows: 
W  illie  and  Susan  Welch,  father  and  mother  of 
said  Jesse  James  Welch,  Hnttonville,  Okl. 
Wherefore  petitioner  prays  the  court  that  upon 
a  hearing  had  hereon  be  be  aatborised  to  sell  all 
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of  aaid  real  estate  at  pabUc  or  private  sale  aa 
sball  be  deemed  most  beneficial  and  for  the  best 
interest  of  said  ward.  C.  O.  Potter." 

In  the  consideration  of  the  qaestlon  pre- 
sented, it  Is  important  first  to  determine  the 
character  of  the  attack  made  upon  the  sale 
proceedings.  It  may  be  here  stated  that  the 
petition  Is  very  defective,  and  does  not  set 
forth  facts  showing  the  necessity  or  the  ex- 
pediency of  the  sale,  as  Is  provided  by  section 
6565,  Rev.  Laws  of  Oklahoma  1910,  and  we 
would  not  hesitate  to  hold  the  same  InsufB- 
clent  on  a  direct  attack.  But  plalntifTs  ac- 
tion Is  not  a  direct,  but  a  collateral,  attack 
upon  the  sale  proceedings  of  the  county  court 
of  Mcintosh  county.  Hathaway  et  al.  v. 
Hoffman  et  al.,  153  Pac.  184;  Continental 
Gin  Co.  V.  De  Bord,  34  Okl.  66,  123  Pac. 
159 ;  Holmes  v.  Holmes,  27  Okl.  140,  111  Pac. 
220,  30  L.  R.  A.  (N.  S.)  920;  Sockey  t.  Win- 
stock,  43  Okl.  758.  144  Pac.  872;  Moffer  v. 
Jones.  169  Pac.  652. 

[1,2]  In  the  last-named  case  we  held  that 
the  scope  of  inquiry  in  a  collateral  attack  on 
the  probate  proceedings  of  a  county  court 
was  confined  to  the  question  as  to  whether 
the  county  court  had  jurisdiction  of  such  pro- 
ceedings, and  that  its  orders  would  not  be 
held  void  for  errors  or  irregularities  during 
the  progress  of  the  proceedings.  The  county 
court  of  Mcintosh  county  Is  a  court  of  record 
tmd  has  original  general  Jurisdiction  over 
4]rolint4*  matters.  Eaves  t.  Mullen,  ^  Okl. 
(iTO.  107  Pac.  433 ;  Scott  et  al.  v.  McGirth,  41 
(»kl.  520,  139  Pnc.  519. 

The  prevailing  rule  is  that,  where  probate 
courts  are  courts  of  general  Jurisdiction, 
the  orders  and  Judgments  of  such  courts, 
when  acting  within  their  Jurisdiction,  are 
entitled  to  the  same  favorable  presumptions 
and  the  same  immunity  from  collateral  at- 
tain as  are  accorded  those  of  other  courts  of 
general  Jurisdiction.  Moffer  v.  Jones,  supra ; 
Estate  of  Davis,  161  Cal.  318,  88  Pac.  183, 
90  Pac.  711,  121  Am.  St.  Bep.  105;  Long  v. 
Burnett,  13  Iowa,  28,  81  Am.  Dec.  420 ;  Price 
V.  Springfield  Real  Estate  Ass'n,  101  Mo.  107, 
14  S.  W.  67.  20  Am.  St.  Rep.  5M;  Sherwood 
V.  Baker,  105  Mo.  472,  16  S.  W.  938,  24  Am. 
St.  Bep.  399;  Bobbins  v.  Boulware,  190  Mo. 
33,  8S  S.  W.  674,  109  Am.  St.  Rep.  746; 
Crown  R.  E.  Co.  v.  Rogers  Committee,  132 
Ky.  790,  117  S.  W.  275,  136  Am.  St  Rep. 
207. 

There  Is  also  practical  nnauimlty  among 
the  authorities  that  a  Judgment  of  a  court  of 
general  Jurisdiction  cannot  be  collaterally 
attacked,  unless  the  record  afflrmatlvely 
shows  want  of  Jurisdiction,  and  every  fact 
not  negatived  by  the  record  Is  presumed  in 
support  of  the  Judgment  of  a  court  of  general 
Jurisdiction,  and  where  the  record  of  the 
court  is  silent  upon  the  subject.  It  must  be 
presumed  in  support  of  the  proceedings  that 
the  court  Inquired  into  and  found  the  exis- 
tence of  facts  authorizing  It  to  render  the 
Judgment  which  It  did.  15  RuUng  Case  Law, 


p.  354;  Jones,  Comraenfarles  on  Law  of  Ev- 
idence, vol.  3,  p.  877;  Sodlnl  v.  Sodlnl,  91 
Minn.  301,  102  N.  W.  861,  110  Am.  St.  Rep. 
371;  Kalb  v.  German  Sav.  Soa,  25  Wash. 
349,  65  Pac.  659,  87  Am.  St.  Bep.  757 ;  Burke 
V.  Interstate  Sav.  Ass'n,  25  Mont  315,  64 
Pac.  879,  87  Am.  St.  Bep.  416;  Gullckson  v. 
Bodkin,  78  Minn.  33,  80  N.  W.  783,  79  Am.  St 
Rep.  352. 

[3, 4]  In  the  instant  case  the  decree  or 
order  of  sale  Is  very  complete  and  In  strict 
conformity  to  the  statutes.  We  do  not  think 
it  Is  subject  to  criticism  in  any  particular, 
and  in  fact  none  is  made  In  the  brief  filed 
by  counsel  for  pialntifT.  This  order  of  sale 
recites  the  filing  of  the  petition,  the  appear- 
ance of  the  petitioner,  that  notice  of  the  hear- 
ing of  the  petition  was  waived  by  all  parties 
Interested  and  the  next  of  kin  of  the  minor, 
that  a  hearing  was  had  on  said  petition,  and 
evidence  was  adduced  and  considered  at  the 
hearing.  As  to  the  necessity  of  the  sale  the 
decree  reads: 

"And  upon  dne  examlaatdon  and  consideration 
of  said  petitioD,  and  after  a  full  hearing  on  the 
same,  and  upon  doe  consideration  of  the  proofs 
offered  in  said  matter,  the  court  finds  that  the 
sale  of  all  the  real  estate  belonging  to  said 
ward,  mentioned  in  said  petition  and  hereinafter 
described,  is  necessary  for  the  purpose  of  proper- 
ly maintaining,  supporting,  and  educating  said 
minor,  the  father  of  said  minor  being  wholly 
unable  to  do  so,  and  for  tbe  best  interest  of  said 
ward." 

Before  we  proceed  further,  it  might  bo  well 
here  to  call  attention  to  the  fact  that  there  is 
quite  a  conflict  in  the  authorities  on  the  ques- 
tion as  to  what  constitutes  Jurisdictional  de- 
fects in  the  proceedings  for  the  sale  of  a 
ward's  real  estate.  As  was  observed  in 
Eaves  V.  Mullen,  supra,  practically  all  of 
the  courts  agree  that  there  are  many  defects 
in  the  sale  proceedings  of  a  ward's  real  es- 
tate which  will  not  render  the  proceedings 
void.  Some  courts  hold  that  practically  all 
of  the  statutory  steps  are  jurisdictional;  but 
we  have  adopted  the  other  rule,  and  there 
are  many  compelling  reasons,  unnecessary  to 
be  stated  at  this  time,  why  we  should  not  at 
this  late  date  depart  therefrom.  But  the  filing 
of  a  petition  praying  for  a  sale  of  the  ward's 
land  Is  Jurisdictional.  This  is  necessary 
to  invoke  the  jurisdiction  of  the  conrt  and 
to  set  the  Judicial  mind  in  motion. 

We  come,  then,  to  the  question  as  to  wheth- 
er the  fact  that  the  petition  for  the  sale  de- 
fectively alleges  the  statutory  grounds  for 
a  sale,  or  fails  to  allege  any  of  the  statutory 
grounds,  defeats  the  Jurisdiction  of  the  court 
on  collateral  attack.  Let  us  first  Inquire  into 
the  rule  obtaining  where  the  Judgments  of 
courts  of  general  Jurisdiction,  other  than 
probate  courts,  are  collaterally  assailed.  We 
find  the  general  rule  obtaining  to  be  that, 
where  the  court  is  one  having  power  to  grant 
the  relief  sought  and  having  the  parties  be- 
fore it,  the  fact  that  the  petition  defectivelr 
states  a  oanse  of  action,  or  states  it  not  at 
all,  does  not  make  the  Judgment  void  on  col- 
lateral attack,  but,  on  the  contrary.  If  the 
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relief  demanded  b7  tbe  petitioner  can  be 
ascertained  from  tbe  allegations  In  the  peti- 
tion, no  matter  how  defective  they  ar^  or 
how  many  necessary  ones  are  omitted,  tbe 
Judgment  Is  not  void  on  collateral  attack. 
Cbivera  V.  Board  of  County  Commissioners 
of  Johnston  Comity,  161  Pac.  822,  L.  B,  A. 
1917B,  1296;  16  Bullng  Case  Law.  |  33ft,  p. 
S&i;  Altman  t.  School  Diat  Na  6.  35  Or. 
85,  56  Pac.  291.  76  Am.  St  Bep.  468;  Freeman 
on  Judgments,  {  33,  pp.  116-118. 

Judge  Tan  Fleet  is  recognized  by  many 
Cpurta  as  tbe  best  authority  on  the  subject 
In  bis  excellent  work  on  Collateral  Attadc, 
be  says: 

"Tbeie  is  no  conoection  bet'weeo  Juria- 
diction  and  EufiScient  allegatioos.  In  other 
words,  in  order  to  'set  the  Judicdal  mind  in  mo- 
tion,' or  to  'challenge  the  attention  of  the  court,' 
it  is  not  neceBsarr  that  any  material  allegation 
should  be  sufficieat  In  law,  or  that  it  shoald 
even  tend  to  show  facts  that  are  aofficient.  If 
that  were  the  rule,  the  absence  of  any  material 
auction  would  always  make  the  judgment 
void,  because  it  cannot  be  said  that  such  a  com- 
plaint has  any  tendency  to  show  a  cause  of  ac- 
tion. •  •  *  When  the  allegationa  are  suffi- 
cient to  inform  the  defendant  what  relief  the 
plaintiff  demands,  tbe  court  having  power  to 
grant  it  in  a  proper  case,  jurisdiction  existB, 
and  the  defendant  must  defend  himself.  *  *  •» 
Allegations  immaterial  and  wholly  insufficient 
in  Law  may  be  sufficient  'to  set  the  judicial 
mind  in  motion,'  and  to  give  a  wron^ul  but 
actual  jurisdiction  which  will  shield  the  pro- 
ceedings from  collateral  attack." 

And  the  learned  author  sums  up  tbe  whole 
matter  by  saying  that  in  his  opinion  the  true 
and  Ic^cal  rule  is  that,  if  there  Is  any  peti- 
tion at  all  Invoking  tbe  action  of  the  court, 
a  judgment  based  tbereon  cannot  be  assailed 
collaterally  because  of  Insufficiency  in  the 
pleading.  This,  too.  Is  tbe  rule  adhered  to 
by  the  Supreme  Court  of  tbe  United  States. 
Ex  parte  Watklns,  3  Pet.  193,  7  L.  Ed.  650; 
Ex  parte  Parks,  93  U.  S.  18,  23  U  Ed.  787; 
In  re  Coy,  127  U.  S.  731,  8  Sup.  Ct.  1263.  32 
L.  Ed.  274-^280;  Des  Moines  Nav.  &  R.  Co.  v. 
Iowa  Homestead  Co.,  123  XJ.  S.  552,  8  Sup. 
Ct  217,  31  lu  Ed.  202;  Dowell  v.  Applegate, 
152  U.  S.  327,  14  Sup.  Ct  611,  38  L.  Ed.  463. 

In  the  case  of  Ex  parte  Watklns,  supra, 
designated  by  the  Supreme  Court  of  the  Unit- 
ed States  as  the  leading  case,  tbe  question 
arose  upon  a  writ  of  habeas  corpus.  The 
petitioner  bad  been  indicted  and  convicted. 
He  sought  to  be  discharged  from  prison  be- 
cause tbe  indictment  upon  Its  face  charged 
no  offense  cognizable  by  courts  of  the  United 
States.  In  denying  the  writ,  tbe  Supreme 
Court  held  that  tbe  Clrcnlt  Court  for  the  Dis- 
trict of  Columbia  was  a  court  of  record, 
havii^  general  JilrladictifHi  over  criminal 
cases,  and  that  to  detmnlne  whether  tbe 
offense  charged  In  the  Indictment  be  l^^ally 
punishable  or  not  was  amtmg  tbe  most  un- 
questionable of  Its  powers  and  duties.  It 
said: 

"The  decision  of  this  qoestion  is  the  exercise 
of  jurisdiction,  whether  the  judgment  be  for  or 
a|;oinet  the  prisoner.  The  judgment  is  equally 
binding  fn  the  one  case  as  in  tbe  other,  and 
nast  remain  in  full  force  nnless  reversed  regu- 


larly by  a  aaperior  court  capable  of  revors- 

ing  it" 

In  the  later  case  of  In  re  Coy,  supra,  the 
court  said: 

"In  all  such  cases,  when  the  question  of  ju- 
risdiction is  raised,  the  point  to  be  decided  is 
whether  the  court  bad  jurisdiction  of  that  class 
of  offenses.  If  the  statute  had  invested  the 
court  which  tried  tbe  prisoner  with  jurisdic- 
tion to  punish  a  well-defined  class  of  offenses, 
as  forgery  of  its  bonds  or  perjury  in  its  courtc 
its  judgment  as  to  what  acts  were  necnsary 
under  these  statutes  to  constitute  tibe  crime  is 
not  reviewable  on  a  writ  of  habeas  corpus." 

Tbe  distinction  between  jurisdiction  and 
tbe  exerdae  of  jurisdictira  was  clearly  de- 
fined by  this  court  in  on  opinion  by  Mr.  Chief 
Justice  Sbaip  In  the  case  of  National  Sure- 
ty Co.  et  al.  T.  S.  £L  Hanson  Builders*  Sup- 
ply Co.,  165  Pac.  1136,  wherein  tbe  writer 
quoted  with  approval  the  definition  given  by 
tbe  Supreme  Court  oZ  the  United  States  in 
tb^  case  oC  Bhode  Island  t.  Massadkuaetts. 
12  Pet.  718,  9  U  Bd.  1233,  as  ft>Uow8 : 

"Jnrlsdictlou  is  the  power  to  hear  and  de- 
termine the  subject-matter  in  controversy  be- 
tween parties  to  a  suit,  to  adjudicate  or 
exercise  any  judicial  power  over  them.  The 
question  is  whether  on  the  case  before  a  court 
their  action  is  judi&ial  or  extrajudicial;  with  or 
without  the  authority  of  law,  to  render  a  judg- 
ment or  decree  upon  the  rights  of  the  litigant 

Sarties.    If  the  law  confers  the  power  to  ren- 
er  a  judgment  or  decree,  then  the  court  han 
jurisdiction." 

And  further  observed  that  the  jurisdic- 
tion of  the  court  can  never  d^nd  upon  its 
decision  upon  tbe  merits  of  tbe  case  brought 
before  it,  but  upon  its  right  to  hear  and  de- 
cide it  at  aU.  See  Parmenter  v.  Bay,  158 
Pac.  1183;  Ohlvera  t.  Board  of  Co.  Commis- 
sioners, supra.  See,  also,  cases  dted  in  this 
opinion.  Quite  a  number  of  antborities  are 
collated  and  discussed  in  an  exhaustive  note 
In  Ii.  B.  A.  1016B  to  the  case  of  Jarrell  v. 
Laural  Coal  A  Land  Co.,  76  W.  Ta.  752,  84 
S.  B.  933,  L.  It  A.  IfllBB,  312.  We  quote 
from  the  note  as  follows : 

"When  tbe  general  diaracter  of  a  judgment 
is  such  that  its  subject-matter  falls  within  the 
general  jurisdiction  of  the  court  that  enters  it 
a  collateral  attack  cannot  be  made  thereon,  even 
though  the  pleadings  may  be  defective,  and  it 
is  not  subject  to  collateral  attack,  even  thousb 
there  was  do  cause  of  action  stated  in  the 
pleadings." 

See  Chrlstlanson  v.  King  County,  239  U.  S. 
366,  86  Supw  Ct  114,  60  L.  Ed.  327;  In  re 
Hughes,  159  CaL  360, 113  Pac.  684. 

In  applying  tbe  rule  there  la  a  well-recog- 
nised distinction  made  by  some  of  tbe  courts 
between  courts  of  general  jurisdiction  and 
those  of  limited  or  special  jurisdiction. 
Thus  the  Supreme  Court  of  OaUfomla  has 
held  that  a  superior  court  of  that  state,  al- 
though a  court  of  genravl  Jurisdiction,  only 
exercises  special  and  limited  jorisdictlcm  in 
probate  matters,  and  tbat,  bef(Hre  such  a  court 
would  be  authorized  to  ordw  a  sale  of  a 
decedent's  real  estate,  a  petition  must  be  pre- 
sented, showing  a  deficiency  of  the  personal 
property  to  meet  the  liablUtlra  of  the  estate, 
and  also  tbe  neceasltjr  ot  the  sale  of  the 
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real  property,  or  sorae  portion  thereof,  for 
that  purpose,  as  is  required  by  the  statute  of 
that  state.  Meeks  v.  Hahn,  20  Cal.  626.  In 
tlie  later  case  of  In  re  Hughes,  supra,  in 
which  it  was  sought  to  apply  this  rule  to  a 
judgment  of  one  of  its  superior  courts  in  a 
matter  in  which  the  superior  court  had  gen- 
eral jurisdiction,  the  Supreme  Court  stated 
the  distinction  in  the  following  language: 

"There  are  coses  holding  thnt  where  a  court, 
even  of  general  juripdiction,  is  exercising  a  lim-. 
ited  statutory  power,  and  a  statute  conterrius 
the  power  declares  that  it  may  be  exercised  up- 
on the  prescntatiou  of  a  petition  stating  cer- 
tain facts,  the  failure  to  allege  such  facts  is 
fatal  to  the  Jurisdiction  of  the  court  and  ren- 
ders its  Judgment  and  orders  in  the  proceeding 
void,  even  on  collateral  attack.  Ha,vnefl  v. 
Meeks,  20  Cal.  312,  317;  Meeks  v.  Hahaa,  20 
Cal.  626;  Pryor  v.  Downey,  50  Cal.  308,  19 
Am.  Rep.  656;  Boland'a  Estate,  55  Cal.  314. 
Section  1474  of  the  Penal  Code  provides  that 
the  petition  in  habeas  corpus  must  state  in  -what 
the  alleged  illegality*  of  the  imprisonment  <^fi- 
sists.  Counsel  contend  that  this  brings  the  case 
within  the  rule,  just  stated,  that  the  petition 
shows  on  is  face  that  the  imprisonment  is  legal, 
and  that  hence  it  gave  the  superior  court  no 
jurisdiction  to  act.  It  is  sufficient  to  say,  in 
'  answer  to  this  point,  that  the  superior  court  in 
habeas  corpus  proceedings  is  not  acting  under  a 
limited  statutory  au^ority,  but  under  the  gen- 
eral jurisdiction  given  by  the  Constitution.  The 
statute  may  regulate  tiie  procedure,  but  it  can- 
not limit  or  modify  the  Jurisdiction.  Defects  in 
mere  procedure,  where  general  jurisdiction  ex- 
ists, are  errors  of  law  not  fat^  to  the  juris- 
diction. This  case  does  not  come  within  the 
rule  invoked  by  coiuael." 

Coming  now  to  a  consideration  of  the  de- 
crees, orders,  and  judgments  of  probate 
courts,  we  find  that,  while  this  court  has 
never  had  the  exact  question  herein  Involved 
before  it,  the  logical  deduction  to  be  drawn 
from  our  cases,  such  as  Hathaway  et  al.  v. 
HoCCman  et  al.,  supra,  and  Roth  v.  Union  Na- 
tional Bank,  160  Pac^  504,  lead  to  hut  one 
conclusloa.  These  and  many  other  of  our  ad- 
judicated cases  are  founded  and  rest  upon 
the  decisions  of  the  Supreme  Court  of  the 
United  States  in  the  cases  of  Grignon's  Les- 
sees V.  Astor,  2  How.  341,  11  L.  Ed.  292,  Unit- 
ed States,  to  the  Use  of  Mattle  Hine  et  al.,  v. 
Alexander  Porter  Morse,  218  U.  S.  493,  31 
Sup.  Ct.  37,  54  U  Ed.  1123,  21  Ann.  Cas.  782, 
and  iMcNltt  v.  Turner,  16  Wall.  352,  365,  21  L. 
Ed.  341,  347.  These  cases  have  been  quoted 
from  at  length  with  approval  in  quite  a  num- 
ber of  our  decisions,  so  we  will  not  attempt 
to  incorporate  herein  the  views  of  that  great 
court  as  fully  as  we  would  otherwise  be  in- 
clined to;  but  we  do  wish  to  call  attention 
to  the  fact  that  in  Grignon's  Lessees  t.  As- 
tor, supra,  the  court  said; 

"The  granting  of  the  Ucense  to  sell  la  an  ad- 
judication upon  all  the  facts  necessary  to  give 
jurisdiction,  and  whether  they  existed  or  not 
is  wholly  immaterial,  if  no  appeal  is  taken.  The 
rule  is  the  same^  whether  the  law  gives  an  ap- 

Seal  or  not.  If  none  is  given  from  the  final 
ecTee,  it  is  conclusive  on  all  whom  it  concerus. 
The  record  is  absolute  verity,  to  contradict 
which  there  can  be  do  averment  or  evidence. 
The  court  having  power  to  make  the  decree,  it 
can  be  impeached  only  by  fraud  in  the  party 
who  obtains  it.   United  States  v.  De  la  MazA 


Arrcdondo.  6  Pet.  729,  8  L.  Ed.  547.  A  poi^ 
chaser  under  it  is  not  bound  to  look  beyond  the 
decree.  If  there  is  error  in  it  of  the  most 
palpable  kind,  if  the  court  which  rendered  it 
hare,  in  the  exercise  of  jurisdiction,  disregard- 
ed, misconstrued,  or  disobeyed  the  plain  provi- 
sions of  the  law  which  gave  them  the  power 
to  hear  and  determine  the  case  before  them,  the 
title  of  a  purchaser  is  as  much  protected  as  if 
the  adjudication  would  stand  the  test  of  a  vzit 
of  error;  so  where  an  appeal  is  given,  but  not 
taken  in  the  time  prescril)ed  by  law.  These 
principles  are  settled  as  to  all  courts  of  rec- 
ord which  have  an  original  general  jurisdiction 
over  any  particular  subject.  Thej-  are  not 
courts  of  special  or  limiteid  jurisdiction.  Tbey 
are  not  inferior  courts,  in  the  technical  sense 
of  the  term,  because  an  appeal  lies  from  their 
deciuons." 

We  come  now  to  a  considenitlon  of  cases 
directly  in  point  from  sister  states.  In  the 
case  of  Wems  v.  Masterson,  80  Tex.  45,  15 
S.  W.  £>90,  the  court  had  under  condderatton 
a  statute  of  the  state  of  Texas  n^hlcli  au- 
thorized a  sale  of  a  ward's  land  when  the 
ward  was  not  possessed  of  sufficient  means 
for  his  proper  support  and  education,  or  to 
pay  the  debts  against  his  estate.  The  only 
ground  alleged  in  the  petition  tor  the  sale  ot 
the  land  was  that  tiie  sale  was  necessary  by 
Teason  of  the  fact  that  the  ward's  property 
was  constantly  depredating  In  value  on  ac- 
count of  repeated  trespasses  by  persons  cut- 
ting and  removing  timber  therefrom.  It  will 
be  observed  the  petition  failed  to  allege  any 
statutory  ground  for  the  sale,  although  the 
court  was  authorized  to  grant  the  relief 
sought  in  a  proper  case.  The  Supreme  Court 
of  Texas  upheld  the  sale,  and  followed  the 
rule  therein  announced  in  the  later  case  of 
Tafflnder  v.  Merrell,  95  Tex.  95,  65  S.  W.  177, 
93  Am.  St.  Rep.  814.  In  tha  last-named  case 
the  court  said; 

"The  0rBt  objection  to  the  guardian's  sale 
above  stated  is  likewise  answered  by  the  opinion 
of  this  court  in  the  case  of  Wecms  v.  Masterson. 
80  Tex.  45,  15  S.  W.  590.  Under  the  rales 
laid  down  in  that  case,  the  jurisdiction  of  the 
county  court  did  not  depend  upon  the  showinit 
in  the  application  of  one  of  the  statutory  causes 
for  such  sales.  The  absence  of  such  a  showing, 
or  the  statement  of  a  reason  which  would  not 
authorize  a  sale,  might  make  the  order  of  sale 
erroneous;  but  it  does  sot  follow  that  it  was 
uot  within  the  power  of  the  court  to  make  such 
order.  In  the  language  of  the  opinion  referred 
to,  the  application  for  the  sale  waa  sufficient 
to  invoke  the  exercise  of  the  jurisdiction  the 
court  possessed  over  the  subject-matter.  Those 
interested  must  be  conclusively  presumed  to 
have  had  notice  of  the  application  such  as  the 
law  prescribes,  and  the  decrees  of  the  probate 
court  in  this  collateral  proceeding  must  be 
deemed  conclusive  of  the  fact  that  the  sale  was 
made  for  a  lawful  purpose  and  in  a  lawful  man- 
ner, in  the  absence  of  some  evidence  in  the  rec- 
ord showing  to  the  contrary,  other  than  that 
the  application  was  defective. ' 

In  the  case  of  Bead  t.  Howe,  39  Iowa,  (KS3, 
the  Supreme  Court  of  Iowa  said: 

"It  may  be  admitted  that  upon  appeal  this 
petition  would  be  held  insufficient  to  authorize 
an  order  for  the  sale  of  real  estate,  but  it  hy 
no  means  follows  that  it  is  not  sufficient  to  In- 
voke the  action  of  the  court  in  the  premises. 
The  subject-matter  is  within  the  jurisdiction  of 
the  courL  That  the  law  confers.  This  Jurisdic- 
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dictlou  is  called  into  exercise  b;  the  filing  of  a 
petftfoD  -and  the  service  of  notice.  The  court  of 
necessity  must  determine  the  sufficiency  of  the 
petition.  An  erroneous  determination  may  be 
reviewed  upon  an  appeal  or  writ  of  error,  but 
it  cannot  be  that,  for  such  erroneous  determina- 
tion.  sales  of  real  estate  may  be  set  aside  in 
collateral  proceedings,  without  regard  to  the 
number  of  Unocect  parties  through,  whom  the 
title  may  have  passed." 

In  the  caae  of  Bryan  v.  Bander,  23  Kan. 
95,  in  an  (pinion  by  Clilef  Justice  Horton, 
the  Supreme  Court  of  Kansas  beld  that 
wliether  the  petition  for  the  sale  was  In  prop- 
er form,  or  set  forth  sufficient  facts,  were 
matters  for  the  determination  of  the  pro- 
bate court  in  the  exercise  of  its  Jurisdiction. 
We  quote  from  the  opinion: 

"It  is  well  established  that,  when  a  court  has 
jurisdiction  of  the  Bul>ject-matter  and  of  the 
parties  in  an  action,  the  orders  and  judgment 
of  the  court  are  not  void  on  account  of  mere 
defects  in  the  pleadings  or  itre^arities  in  the 
subsequent  proceedings.  In  selling  the  real  es- 
tate of  decedent,  complete  jurisdiction  is  ac- 
quired by  filing  the  petition  praying  the  court 
to  make  on  order,  which,  under  the  statute,  the 
court  is  competent  to  make,  and  giving  the  no- 
tice of  tUe  time  and  place  of  the  hearing  of  the 
petition.  The  filing  of  a' petition  and  giving 
notice  to  the  heirs  are  jurisdictioaal  acts.  The 
action  of  the  court  is  npon  the  petition.  All 
parties  interested,  after  due  notice,  are  require 
ed  to  come  in  and  oppose  the  application.  The 
statute  contemplates  a  hearing  of  parties,  and 
an  adjudication  upon  the  subject  of  the  petition. 
Whether  the  petition  is  in  proper  form,  or  seta 
forth  sufficient  facts,  are  matters  for  the  de- 
termination of  the  court  in  the  exercise  of  its 
jurisdiction.  Of  course,  if  a  mere  blank  paper 
13  filed  as  a  petition,  jurisdiction  would  not  at- 
tach, because  tliere  would  be  nothing  for  the 
court  to  act  upon;  but  when  a  petition  contains 
HuBicicnt  matters  to  challenge  tbe  attention  of 
the  court  as  to  the  merits,  and  such  a  case  is 
thereby  presented  as  authorizes  the  court  to 
deliberate  and  act,  although  defective  in  its 
allegations,  the  cause  is  properly  before  the 
courtj  and  jurisdiction  is  not  wanting.  This 
principle  underlies  all  judicial  proceedings." 

The  question  was  again  before  the  same 
court  in  the  case  of  Watts  r.*  Cook,  24  Kan. 
278,  wherein  the  court  obserred  that,  since 
the  probate  court  of  Allen  county  had  the 
power  to  hear  and  determine  the  matters  al- 
lied in  the  petition.  It  had  the  power  to  de- 
cide wrongly  as  well  as  rightly.  Note  tbe 
following  language  in  the  opinion: 

"In  the  course  of  its  proceedings,  it  became 
the  daty  of  that  court  to  decide  whether  the 
petition  was  sufficient  for  a  sale  of  tbe  premises. 
The  court  held  it  sufficient.  As  tbe  petition 
presented  a  case  for  judidal  determination,  if 
the  determination  was  erroneous,  it  was  review* 
able  in  the  appellate  court,  but  not  a  void  or 
worthless  determination.  Bryan  v.  Bander, 
23  Kan.  95." 

In  the  later  case  of  Beacby  v.  Shomber,  73 
Kan.  62,  84  Paa  547,  the  third  paragraph  of 
the  syllabus  reads: 

"A  guardian's  deed  will  not  be  beld  void  up- 
<Mi  a  collateral  attack  merely  because  the  peti- 
tion of  the  guardian  for  leave  to  sell  his  ward's 
real  estate  does  not  affirmatively  show  the  ex- 
istence of  the  conditions  which  under  the  stat* 
ute  authorize  sucb  sale." 

The  petition  for  the  sale  of  the  ward's  land 
In  the  last-named  caae  did  not  affirmatively 


show  the  conditions  which  would  authorize 
tbe  sale  under  the  statutes,  but  the  court 
held  it  sufficient  to  call  into  exercise  Uie 
Jurisdiction  of  the  court.  To  tbe  same  effect 
are  the  following  cases:  Toung  t.  Lorain, 
11  ni.  624,  92  Am.  Dec  463;  Iverson  v.  Lo- 
berg,  28  HI.  179,  79  Am.  Dec.  364;  Worthing- 
ton  T.  Dnnkin,  41  Ind.  615;  Overton  t.  John- 
son et  nl.,  17  Mo.  442;  Adams  t.  Thomns, 
44  Ark.  267;  JarreU  t.  Cole,  215  Fed.  315. 
131  C.  O.  A.  689,  L.  R.  A.  1916E.  298. 

Our  Investl^tton  also  convinces  us  that, 
even  In  those  states  where  the  probate  courts 
are  courts  of  limited  Jurisdiction,  there  Is  a 
grovdng  disposition  to  disregard  defects  and 
Irregularities  In  the  petition  for  the  sale  of 
the  real  estate  of  minors  or  decedents,  where 
the  decree  Is  attacked  in  a  collateral  pro- 
ceeding. Cotton  V.  Holloway,  96  Ala.  644. 12 
South.  172  (OTerruling  Abemathy  t.  O'Reilly; 
90  Ala.  495,  7  South.  919,  and  modifying 
Qonrles  t.  Campbell,  72  Ala.  64).  In  Singo  t. 
McGhee,  160  Ala.  245,  49  South.  290,  the 
court  said: 

"Upon  direct  attack,  tbe  court  should  vaeitte 
the  judgment  for  noncompliance  with  the  juris- 
dictional facts  in  any  part  of  the  procepdine: 
while  upon  collateral  attack  the  decree  will 
not  be  vacated,  unless  void  on  its  face,  and  not 
because  it  would  be  rendered  void  by  reading 
it  in  connection  witb  other  parts  of  the  record," 

While  there  are  some  authorities  espress- 
Ing  a  different  view,  we  deem  it  unnecessary 
to  discus^  them  here,  for  we  are  in  accord 
with  the  principles  enunciated  In  the  above 
cases,  and  believe  that  they  are  not  only  sup- 
ported by  the  weight  of  authority,  but  are 
also  sound  in  principle. 

County  courts  of  this  state  do  not  have 
Jurisdiction  to  appoint  gnardlans  over  mi- 
nors residing  in  another  county  In  this  state, 
but  in  the  case  of  Hathaway  et  al.  v.  Hoff- 
man et  aL,  supra,  where  a  collateral  attack 
was  made  upon  the  appointment  of  one  Teub- 
near  by  the  county  court  of  Atoka  county,  as 
guardian  of  the  estate  of  the  Hathaway 
minora,  on  the  ground  that  said  minors,  at 
the  time  Teubner's  appointment,  resided 
In  Coal  county,  we  held  tbe  appointment  of 
Tenbner  as  guardian  of  said  minors  by  said 
court  Imported  Jurisdiction  In  the  court  so  to 
do,  and  that  it  would  be  Inferred  from  the 
fact  that  the  appointment  was  made  that  tbe 
necessary  facts  had  been  feund  to  exist  be- 
fore the  same  was  made. 

The  petition  for  the  sale  pf  the  ward's  real 
estate  in  the  Instant  case  discloses  that  he 
had  no  personal  property  or  estate,  that  he 
owned  the  real  estate  described  in  tbe  peti- 
tion, and  that  no  income  was  derived  there- 
from. We  Uiink  the  petition  was  sufficient 
to  inform  the  court  and  all  parties  who 
would  be  bound  by  the  record  of  the  relief 
sought  by  the  petitioner.  Inasmuch  as  the 
sale  of  plaintlfTs  land  in  this  case  was  with- 
in the  general  class  of  cases  of  which  tbe 
cotmty  court  of  Mcintosh  county  had  Juris- 
diction, altbouf^  the  petition  was  very  de- 
fective, and  although  it  did  not  affirmatively 
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allege  statutory  gronnds  for  the  sale,  we  are 
of  the  opinion  timt  It  was  suffldent  to  In- 
voke the  Jurisdiction  of  the  court,  and  to  call 
upon  It  to  decide  as  to  whether  the  order  of 
sale  should  be  entered.  Since  the  court,  aft- 
er a  full  hearing,  adjudicated  the  existence 
of  statutory  grounds  for  the  sale,  as  con- 
clusively appears  from  the  decree,  reciting  as 
it  does  that  the  sale  of  the  reel  estate  men- 
tioned in  the  petition  wa?  "necessary  for  the 
purpose  of  properly  maintaining,  supporting, 
and  educating  the  plaintiflf,  the  father  of 
said  minorB  being  wholly  unable  to  do  so, 
and  that  It  was  for  the  best  Interest  of  said 
ward,"  the  court  In  the  determination  of 
said  matters,  and  in  entering  the  decree  of 
sale,  was  acting  within  the  Jurisdiction  con- 
ferred upon  it  by  law,  and  the  subsequent 
proceedings  based  on  said  order  are  not  void 
in  this  collateral  assault  made  thereon. 

The  remaining  Irregularity  complained  of 
is  In  the  appraisement  of  the  land,  but  as  an 
appraisement  was  filed,  and  It  la  not  claim- 
ed that  the  appraisement  was  fraudulently 
m'ade,  or  that  the  land  did  not  sell  for  Its 
appraised  value,  we  think  the  contention  is 
without  merit 

The  Judgment  of  the  trial  court  is  there- 
fore afflmred.  All  the  Justices  concur. 


THOMAS  T.  SOPSR  LUMBER  00.  et  aL 
(No.  8458.) 

{Snpreme  Court  of  Oklahoma.  March  12, 1918.) 
fSylUthut  hy  the  Court.) 

1.  Mechanics*  Ijens  «=>50— Matbeialmbr's 
Liens— INTEEEST  of  PuacHASca. 

A  materialman  who  furnishes  material  to 
be  used  in  the  eonstniotion  of  ImprovemPnts  on 

firemises  to  a  par^  who  is  in  the  peaceable  and 
awful  possession  of  said  premises  under  and 
by  virtue  of  an  executory  contract  to  purchase 
the  same  from  the  legal  owner  thereof  has  a 
lien  upon  the  P(]iiitable  interest  of  the  vendee  in 
said  contract  together  with  the  building  in  the 
construction  of  which  the  material  was  used. 

2.  Mechanics'  I^iens  cc=957(fit  —  Mateeial- 
ubn's  Liens— Interest  of  Vendob. 

The  mere  fact  that  the  vendor  in  a  contract 
for  the  sale  of  real  property  repurchases  the  In- 
terests of  the  vendee  In  aach  contract  subse- 

?nent  to  the  making  ot  the  improvements  and 
amishing  of  the  material  for  which  the  lien 
is  claimed  does  not  enlarge  the  Uen,  so  as  to 
extend  it  to  the  legal  interest  of  said  vendor. 

Commissioners*  Opinion,  Division  No.  3. 
Drror  from  District  Court.  Choctaw  County ; 
C.  B.  Dudley.  Judge. 

Action  by  the  Soper-  Lumber  Company 
against  J.  J.  Thomas  and  F.  B.  Peavey. 
Judgment  of  foreclosure,  and  defendant 
Thomas  brings  error.  Modified  and  affirmed. 

J.  J.  l^omas  and  McDonald  &  Jonui},  all 
of  Hugo,  for  plaintiff  In  error.  B.  H.  Sher^ 
man,  of  Soper,  and  R.  L.  Evans,  of  Hugo, 
for  defendants  in  error. 

PRYOR,  G.  This  action  was  commenced 
on  the  15th  day  of  January,  1914,  in  the  dis- 


trict court  of  Choctaw  county  by  the  Soper 
Lumber  Company,  a  corporation,  defendant 
in  error,  against  J.  J.  Thomas,  plaintiff  In 
error,  and  F.  R.  Peavey,  to  foreclose  a  mate- 
rialman's lien.  The  parties  will  be  referred 
to  as  they  appeared  in  the  trial  court. 

The  cause  was  submitted  to  the  trial  court 
upon  an  agreed  statement  of  facts,  and  th« 
facts  in  this  case,  as  determined  by  the  trial 
court  in  so  far  as  material  to  the  determina- 
tion of  the  contentions  raised  on  appeal,  are 
that  the  defendant  J.  J.  Thomas,  on  and  be- 
fore the  20th  day  of  December,  1912,  was  the 
owner  of  the  northeast  quarter  (N.  B.  of 
section  twenty-four  (24),  In  township  six 
(Tp.  6)  south,  of  range  fifteen  (16)  east,  in 
Choctaw  county;  that  on  the  20th  day  of 
December.  1912,  the  defendant  F.  R,  Peavey 
was  in  the  lawful  and  peaceful  possession  of 
said  premises,  and  on  that  date  the  said 
Peavey  entered  into  a  contract  with  the 
plaintiff,  the  Soper  Lumber  Company,  for 
lumber  and  material  with  which  to  construct 
a  dwelling  upon  said  premises ;  that  the  said 
plaintiff  delivered  said  material  between  the 
27th  day  of  December,  1912,  and  the  1st  day 
of  March,  1913,  and  said  material  was  used 
by  the  said  Peavey  In  the  cwistruction  of  the 
dwelling  upon  said  premises;  that  the  de- 
fendant Peavey  was  in  possession  of  said 
premises  under  an  executory  contract  with 
the  defendant  Thomas  for  the  purchase  of 
said  premises,  and  at  the  time  of  entering  in- 
to the  said  contract  the  said  Peavey  paid  the 
said  Thomas  the  sum  of  (500  as  a  part  of 
the  purchase  price,  and  said  Thomas  agreed 
to  execute  and  deliver  to  the  said  Peavey  a 
sufficient  warranty  deed  for  said  premises 
when  all  the  balance  of  the  purchase  price 
was  paid.  Said  contract  was  filed  for  record 
on  the  15th  day  of  January,  1915. 

The  court  found  that  at  the  time  the  plain- 
tiff entered  Into  a  contract  with  the  said 
Peavey  to  furnish  the  material  for  the  con- 
struction of  said  building  on  said  premises, 
that  the  agent  of  J.  J.  Thomas  Informed  the 
lumber  company  that  there  was  a  contract 
of  sale  of  said  premises  betwera  the  defend- 
ant Peavey  and  defendant  J.  J.  Thomas,  but 
that  the  said  lumber  compaOy  had  no  notice 
or  knowledge  of  the  terms  and  conditions  of 
said  contract ;  that  there  was  doe  the  plain- 
tiff  $422.60,  bearli«  Interest  team  tbe  Ist  day 
of  March,  1013. 

On  the   day  of  Octobtt,  1918,  the 

defendant  Peav^,  In  consideration  of  the 
sum  of  9S0,  reUnqnlshed  and  qnltcLalmed  all 
of  hla  right,'  title,  and  Interest  in  the  said 
premises,  t(«ether  with  the  improrements 
thereon,  to  tbe  said  defoidant  13ifHnas.  Xhe 
trial  court  htid  that  by  the  reconveyance  of 
the  equitable  Interest  of  the  said  Peavey  to 
the  said  J.  J.  Thomas,  that  tbe  equitable  in- 
terest  and  legal  title  m^ied*  and  that  the 
plaintiff  had  subsequent  to  such  mei^r  a 
Hen  upon  the  entire  equitable  and  legal  es- 
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tato.  and  gave  Jod^ent  wderlng  wld  lien  be 
foreclosed  and  said  premisea  sold  In  satisfac- 
tion of  such  Indebtedness.  Fcom  this  Jnds- 
ment  the  defendant  Thomas  appeals. 

The  question  presented  hy  the  defendant 
may  be  stated  generally  that  the  judgment  of 
the  trial  court  is  contrary  to  the  evidence 
and  the  law.  The  parties  agreed  tbat  the 
facts  set  out  In  the  pleadings,  with  some 
additional  agreement  as  to  what  the  facts 
were,  might  be  considered  by  the  court  as  the 
evidence  upon  which  to  base  Its  findings.  An 
lamination  of  the  pleadings  and  the  agreed 
statement  of  facts  clearly  shows  that  the 
court  reached  a  correct  conclusion  as  to  the 
facts  in  the  case. 

[1]  In  the  construction  of  statntes  giving 
persons  who  famish  material  to  be  used  in 
the  construction  of  buildings  upon  premises, 
all  the  courts  are  in  harmony  and  hold  that 
a  person  who  furnishes  material  to  be  used 
In  the  construction  of  Improvements  upon 
premises  to  a  party  who  is  in  thB  lawful  and 
peaceful  possession  of  said  premises  under 
an  executory  contract  to  purchase  the  same 
from  the  legal  owner  thereof  is  entitled  to  a 
lien  upon  the  interest  of  the  vendee  of  said 
premises  for  the  amount  due  on  tbe  material 
BO  furnished  and  so  used.  Chicago  Utr.  Co. 
T.  Frets,  51  Kan.  134,  32  pac.  908;  Badger 
U>r.  Co.  T.  Malone,  8  Kan.  App.  121,  54  Pac. 
692:  King  V.  Smith,  42  Minn.  286.  44  N.  W. 
66  ;  Kerrlck  v.  Ruggles,  78  Wis.  274,  47  N. 
W.  437 ;  Forbes  v.  Mosquito  Yacht  Co.,  175 
Mass.  432,  56  N.  E.  615. 

[2]  It  cannot  be  controverted  that  the 
plalntifT  has  a  lien  upon  the  equitable  Inter- 
est of  the  defendant  Peavey,  Including  the 
buildings  constructed  out  of  the  material 
furnished  by  the  plaintifr.  The  diflScult  ques- 
tion is  as  to  what  effect  the  settlement, 
whereby  Peavey  reconveyed  his  interest  to 
ThomaB,  between  the  defendant  Thomas,  the 
legal  owner,  and  the  defendant  Peavey  had 
upon  the  lien.  It  is  very  clear  that  the  sur- 
render or  reconveyance  of  the  Interest  from 
Peavey  to  Thomas  could  not  operate  to  de- 
feat the  \im  of  the  plaintiff  upon  the  inter- 
ests of  the  said  Peavey,  The  trial  court  held 
ttiat  the  said  settlement  merged  the  two  In- 
terests, the  legal  interest  of  Thomas  and  the 
equitable  interest  of  Peav^,  and  extended 
the  lien  of  the  plaintiff  to  tbe  whole  estate 
both  equitable  and  legal. 

At  the  time  the  plaintiff  entered  Into  the 
contract  with  Peavey  to  furnish  the  material 
It  had  knowledge  that  Thomas  was  the  legal 
owner  of  the  lands.  Ac(M>rding  to  the  agreed 
statement  of  facts,  the  plaintiff  furnished 
the  material  to  Peavey,  relying  on  Peavey's 
possession  and  verbal  contract  with  Thomas 
to  porchase.  There  was  no  authority  given 
Peavey  by  Thomas  to  bind  his  interest,  and 
no  SDch  authority  can  rise  by  operation  of 
law.  Peavey  had  authority  only  to  bind  his 
interest,  and  the  plaintiff  had  no  reason  to 


expect  the  legal  Interest  of  ^timas  to  beiwme 
liable  for  fbe  Indebtedness  when  be  fnmlshed 
material,  on  the  failure  of  Peavey  to  complete 
his  title  by  paying  the  full  purdiase  price, 
and  acqulr^  conveyance  from  niomas.  The 
mere  surrender  or  relinquishment  of  Peav^ 
of  bis  rights  under  the  executory  contract  to 
purchase  to  Thomas  conld  not  operate  to  en- 
large his  lien  so  as  to  extend  it  to  the  l^al 
interest  of  Thomas.  Neither  would  tbe  re- 
purchase of  vendee's  interest  "In  actions  to 
foreclose  mechanics*  liens  for  work  done  and 
for  material  furnished,  under  a  contract  with 
one  who  has  an  executory  contract  for  the 
purchase  of  a  city  lot  and  is  In  possession 
thereof,  the  lien  of  the  mechanic  or  material- 
man must  he  measured  by  the  extent  of  the 
equity  of  the  purchaser  under  the  executory 
contract"  Getto  et  al.  v.  Friend  et  al.,  46 
Kan.  24,  26  Pac.  473.  The  trial  court  erred 
in  decreeing  the  lien  against  the  legal  in- 
terest of  Thomas. 

There  Is  another  question  raised  by  the  de- 
fendant Thomas,  that  as  the  contract  between 
him  and  Peavey  provided  that  tlie  said  Pea- 
vey should  not  create  any  liens  on  said  prem- 
ises, the  said  Peavey  could  not  Incumber  the 
said  premises  with  the  Hen  claimed  by  the 
plaintiff.  The  court  found  and  It  was  stipu- 
lated by  the  parties  that  the  plaintiff  had  no 
notice  of  this  provision  of  the  contract  A 
contract  between  tbe  vendor  and  tbe  vendee 
of  which  the  person  furnishing  the  material 
has  no  notice  or  knowledge  is  not  binding 
upon  tbe  materialman,  and  cannot  operate 
to  defeat  his  lien  claim.  Cost  v.  Newport 
Builders'  Supply  Co.,  85  Ark.  407,  108  3.  W. 
509, 14  Ann.  Cas.  142,  and  extended  note. 

Therefore  the  judgment  should  be  modified, 
giving  the  plaintiff  a  lien  on  the  equitable  In- 
terest of  Peavey,  which  he  had  under  his  con- 
tract to  purchase,  at  the  time  the  material 
was  furnished.  Including  the  building  in  the 
construction  of  wblch  the  material  was  used, 
and  tbe  Judgment  should  be  affirmed  as  modi- 
fied. 

PBB  CURIAM.  Adopted  in  wholft 


(1*  Okl.  Cr.  396) 
DARNEAL  v,  STATE.    (No.  A-2866.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
March  30,  19ia) 

(Sytlabua  hv  the  Court.) 

1.  IifToxioATiRa  Lequobs  «s»146(3>-OmMfl- 

ES— Resale, 
Where  one  person  delivers  to  another  certain 
intoxicating  liquors  In  exchange  and  considera- 
tion for  a  sum  of  money  then  and  there  paid, 
the  transaction  constitutea  a  sale  of  intoxicatfiis 
liquors,  and  It  is  immaterial  whether  the  pur- 
chaser subsequently  delivers  a  portion  of  such 
liquors  to  other  persons  who  bad  theretofore 
contributed  to  a  purse  with  which  snch  liqiiors 
were  purchased,  where  it  am»eazB  that  the  per- 
son making  such  a  sale  was  ignorant  of  the  fact 
that  such  liquore  were  to  be  subsequently  de- 
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Uvered  to  parties  other  tban  the  one  producing 

and  paying  the  money. 
2.  Intoxicatino  LiQDosa  167— Offenses 
— Accomplice. 
Where  D.  delivers  intoxicating  liquors  to 
R.  in  exchange  for  a  money  consideration,  and 
is  so  charged  and  convicted  of  making  an  unlaw- 
ful sale  to  R.,  and  the  evidence  on  the  part  of 
the  state  discloses  that  prior  to  said  transaction 
the  fund  of  money  with  which  said  liquor  was 
purchased  by  R.  from  D.  had  beoi  contrihuted 
to  by  li.  and  three  other  persons  without  the 
knowledge  of  said  D.,  and  that  it  was  the  in- 
tention of  R.,  after  obtaining  posuession  of 
such  liquor,  to  deliver  same  in  part  to  said  oth- 
er parties  who  had  contributed  to  the  purse,  such 
dcIlveTy  to  be  made  also  without  the  knowledge 
of  D.,  held,  that  under  such  circumstances  R. 
is  not  an  accomplice  of  D.  Buchanan  v.  State, 
4  Okl.  Cr.  645,  112  Pac.  32,  36  L.  R.  A.  (N.  S.) 
83,  distinguished. 

S.  Sales  op  Intoxioatino  Liqdobs. 

Under  the  facts  above  stated,  the  sale  of 
the  liquor  by  D.  to  R.  was  independent  of  any 
relation  theretofore  existing  between  R.  and  the 
parties  who  had  contributed  to  such  purse. 

Appeal  from  County  Court,  Le  Flore  Coun- 
ty; P.  C.  Bolger,  Judge. 

Silas  (Bud)  Dameal  was  convicted  of  an 
unlawful  sale  of  Intoxlctttlng  liquor,  and  he 
appeals.  Affirmed. 

McCurtaln  &  Neely,  of  Sipro,  for  plaintiff 
In  error.  S.  P.  Freellng,  Atty.  Qen.,  and  R. 
McMillan.  Ajsst  Atty.  Gen.,  for  the  State. 

MATSON.  J.  Plalntur  In  error,  SUas 
(Bud)  Dameal,  was  convicted  In  the  connty 
court  of  Le  Flore  county  at  the  August  term, 
1916,  of  selling  Intoxicating  liquor  to  one  W. 
H.  Rutledge,  and  his  panlshment  fixed  at  30 
days*  imprisonment  in  the  county  Jail,  and 
to  pay  a  fine  of  $50. 

The  fiicts  upon  which  this  conviction  is 
based  are  about  as  follows:  The  prosecuting 
witness,  W.  H.  Rutledge,  together  with  three 
other  parties  who  were  residents  of  Splro, 
Le  Flore  county,  concluded  to  purchase  some 
Intoxicating  liquor  for  their  personal  use. 
They  boarded  the  train  at  Splro  and  rode  to 
Sculleyvllle  In  the  same  county,  where  they 
got  off  at  the  depot. In  that  town,  and  walk- 
ed out  In  the  country  about  a  mile  and  a  half 
to  a  ravine  close  to  where  this  plaintiff  In 
error  resided.  There  they  all  donated  $1  a 
[riece,  and  Rutledge  was  selected  to  approach 
this  plaintiff  In  error  for  the  purpose  of  pur- 
chasing some  alcohol.  Rutledge  took  the  f4 
and  went  to  the  house  of  Dameal  about  one- 
fourth  of  a  mile  away.  There  he  purchased 
two  quarts  of  alcohol,  and  paid  Dameal  the 
sum  of  $4  therefor,  and  Parneal  delivered 
the  alcohol  to  Rutled^  without  any  knowl- 
edge on  bis  part  that  the  $4  formed  a  con- 
tribution by  Rutledge  and  three  other  per- 
sons, and  alao  without  knowledge  of  the  fact 
that  Rutledge  was  to  deliver  said  alcohol  In 
part  to  the  other  three  persons  who  had  help- 
ed donate  the  $4.  Harvey  Bryant,  one  of 
the  parties  who  donated  $1  for  the  purchase 
of  this  liquor,  testifies  to  the  same  effect  as 
the  prosecuting  witness,  Rutledge,  with  the 


exception  that  he  did  not  see  the  liquor  par- 
chased  from  Dameal,  but  only  knoWs  that 
Rutledge  brought  two  quarts  of  alcohol  back 
to  the  ravine  after  the  purse  of  $4  had  been 
contributed  for  that  purpose.  The  defend- 
ant  denied  ever  selling  any  alcohol  or  other 
Intoxicating  liquors  whatever  to  the  witness 
Rutledge,  and  also  introduced  a  couple  of, 
witnesses  to  show  that  his  general  reputation 
as  a  law-abiding  Citizen  was  good. 

[1-3]  Counsel  for  the  defendant  lequested 
three  separate  Instractlons  based  on  the 
theory  that  the  prosecuting  witness,  Rut- 
ledge, was  an  accomplice  of  the  defendant, 
Darneal,  In  making  a  sale  of  Intoxicating  liq- 
uor to  all  of  the  four  persons  who  participat- 
ed In  contritmtlng  the  purse  for  that  purpose, 
and  therefore  a  conviction,  based  on  the  un- 
corroborated testimony  of  said  Rutledge, 
must  not  be  permitted  to  stand.  Counsel  rely 
upon  tbe  case  of  Buchanan  v.  State,  4  Okl. 
Cr.  645,  112  Pac.  32,  36  L.  R.  A.  (N.  S.)  83. 
Said  case  is  not  In  point.  Here  Dameal  la 
prosecuted  for  making  a  sale  to  Rutledge  di- 
rect In  the  Buchanan  Case,  Buchanan  was 
prosecuted  for  making  a  sale  of  liquor  to  one 
Tork,  and  the  testimony  In  that  case  on  the 
part  of  York  was  to  the  effect  that  he  gave 
Buchanan  some  money,  and  Buchanan  went 
away  and  brought  him  some  whisky  there- 
for. Buchanan  claimed  to  be  a  go-between, 
and  the  agent  of  tbe  purchaser,  and  not  the 
seller  in  that  instance.  He  occupied  the  same 
relation  to  the  parties  that  Rutledge  does 
in  this  case.  The  holding  of  the  court  in  the 
Buchanan  Case  was  to  the  effect  that  Bu- 
chanan was  guilty  as  a  principal  in  making 
a  sale  to  York,  Irrespective  of  the  fact  that 
he  had  previously  purchased  the  whisky  him- 
self Illegally  from  another  party.  There  la 
no  holding  to  the  effect  that  the  party  from 
whom  Buchanan  purchased  the  whisky  could 
not  be  convicted  upon  his  (Buchanan's)  an- 
corroborated  testimony  of  making  a  separate 
sale  to  Buchanan.  In  this  case,  Darneal  la 
charged  directly  with  the  sale  of  Intoxicat- 
ing liquor  to  Rutledge,  who  was  the  go-be- 
tween. Dameal  had  no  knowledge  of  the 
fact  that  Rutledge  Intended  to  deliver  a  por- 
tion of  this  alcohol  to  any  other  Darty.  So 
far  as  Dameal  Is  concerned,  his  r^ation  to 
Rutledge  was  that  of  a  seller  of  the  Uaaor. 
He  was  In  possession  of  the  llgaor,  be  receiv- 
ed his  price  therefor,  and  he  made  a  delivery 
of  the  liquor  to  Rutledge  in  exchange  for  the 
sum  of  $4  to  bim  then  and  ther^  tn  hand 
paid.  All  of  tbe  necessary  elements  of  a  sale 
were  complete,  the  ownership  and  posseeslcm 
of  tbe  goods  In  Dameal,  and  tbe  delivery  of 
tbe  same  to  Rntledge  In  exchange  for  a  sum 
paid.  The  criminal  statutes  of  Uila  state,  as 
was  said  In  the  case  of  Buchanan  v.  State, 
supra,  must  be  liberally  constraed  In  order 
to  promote  justice  and  obtain  the  object  for 
which  such  statutes  were  enacted.  The  seller 
of  whisky  or  other  Intoxicating  liqnota,  fh««- 
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fore,  vtill  not  be  permitted  in  this  court, 
where  he  is  guilty  of  a  separate  and  distinct 
offense,  such  as  the  sale  of  IntoxicatlDg  llq- 
□or,  to  escape  punishment  for  such  illegal 
act  becanse  perchance  the  party  purchasing 
such  liquor  may  thereafter  use  same  unlaw- 
fally  withOQt  the  knowledge  or  consent  or 
assistance  of  the  person  from  whom  such 
purchase  was  made.  This  court  will  not  im- 
pute criminality  to  the  seller  of  liquor  for 
any  and  all  unlawful  acts  or  uses  which  may 
be  subsequently  made  by  said  purchaser 
without  the  knowledge,  consent,  or  assistance 
of  the  seller.  Therefore,  under  the  facts  of 
this  case,  It  la  not  necessary  to  determine 
whether  or  not  Rutledge  Is  guilty  of  making 
a  separate  and  distinct  sale  to  Bryant  and 
the  others  who  delivered  money  to  Rutledge 
and  afterwards  received  part  of  this  alcohol. 
The  detennlnation  of  such  a  question  is  not 
essential  to  a  proper  solution  of  this  case, 
because  all  of  the  elements  of  an  unlawful 
sale  existed  and  were  concluded  between 
Dameal  and  Rutledge,  and  Rutledge'a  con- 
nection with  the  other  parties  was  absolute- 
ly unknown  to  D&rneal.  We  hold,  therefore, 
that  the  case  of  Buchanan  v.  srtate,  relied 
upon  by  counsel  for  plaintiff  in  error  as 
ground  for  a  reversal  of  this  Judgment  of 
conviction.  Is  not  in  point,  nor  determinatlTe 
of  the  questions  involved  in  this  case. 

However,  it  may  be  advisable  to  add  that 
any  person  who  receives  from  another  per- 
son money,  and  with  that  money  unlawfully 
purchases  liquor  in  this  state,  and  thereafter 
delivers  same  to  the  person  from  whom  be 
received  such  money,  does  so  at  his  own  peril, 
and  will  not  be  permitted  to  thus  aid  and 
abet  in  the  unlawful  traffic  In  intoxicating 
llqaors,  and  base  his  defense  solely  upon 
the  ground  that  he  received  no  pecuniary 
benefit  therefrom.  For  authoritlea  to  the  ef- 
fect that  all  of  the  facts  necessary  to  consti- 
tute an  unlawful  sale  were  present  in  this 
case,  see  the  following:  Richardson  v.  Com- 
monwealth,  11  Ky.  Law  Rep.  367;  Common- 
wealth T.  Packard,  71  Mass.  (5  Gray)  101; 
Loveless  v.  State,  40  Tex.  Cr.  R.  131,  49  S. 
W.  98;  Wade  v.  State  {Tex.  Cr.  App.)  43  S. 
W.  995 ;  Cooper  v.  State,  37  Ark.  412 ;  Hat- 
fleM  V.  State,  9  Ind.  App.  296,  36  N.  E.  664. 

The  judgment  of  conviction  is  affirmed. 

DO;i<E»  p.  and  ARMSTRONG.  con- 
cnr. 


04  Okl.  Cr.  *») 

TAYLOR  V.  STATa    (No.  A-2820.)* 
(Criminal  Court  of  ApiMals  of  Oklahoma. 
March  30, 1918.) 

(Bylldbut  hy  the  Court.) 

1.  Rape  ^=>35(2>— iNroBUA-noN— Psoor. 

Where  an  information  charging  statutory 
rape  in  the  first  degree  ailegeB  the  crime  to  have 
been  committed  "on  or  before  September  1, 
1915,"  the  state  is  not  required  to  prove  said 
crime  as  committed  on  the  date  alleged,  but  may 


j  rely  upon  any  spedfie  act  of  Be."cual  intercourse 
committed  within  three  years  from  the  date  of 
the  commencement  of  the  action. 

2.  OsnfiNAi,  Law  «s>989(8}— Bvidbrcb— Ad- 

UISSIBILITT. 
Where  the  trial  court  requires  the  state  to 
elect  to  rely  for  conviction  upon  a  certain  spe- 
dfic  act  of  intercourse  between  prosecutrix  and 
defendant  committed  some  2  years  prior  to  the 
commencement  of  the  action,  evidence  of  other 
acts  of  illicit  intercourse  between  said  parties, 
continuing  from  said  act  up  until  a  short  time 
prior  to  the  commencement  of  the  prosecution, 
18  competent  to  show  the  intimate  pelation  and 
familiarity  between  the  parties  and  as  cor- 
roborative of  the  ultimate  fact  sought  to  be 
proven. 

3.  Rape  ^a52(l)— Evidencs— Sufficibhct. 

Evidence  examined,  and  held  sufficient  to 
sustain  a  conviction  of  statutory  rape  in  the 
first  degree. 

Appeal  from  District  Court,  Seminole  Coun- 
ty; Tom  D.  McKeown,  Judge. 

Plaintiff  in  error  was  cimvleted  of  rape 
in  the  first  degree,  and  sentenced  to  serve  a 
term  of  18  years  In  the  penitentiary,  and 
appeals.  Judgment  affirmed. 

A  Turner^  of  Wewoka,  for  plaintiff  In  er- 
ror. S.  P.  Freeling,  Atty.  Gen.,  and  R.  Mc- 
Millan, Aast  Atty.  Gen.,  tor  the  State. 

MATSON,  J.  [1,2]  It  is  first  contended 
that  the  verdict  is  contrary  to  the  law  and 
the  evidence,  in  that  the  testimony  of  the 
prosecuting  witness,  Luclnda  Mitchell,  shows 
"that  she  was  past  the  age  of  14  years  at  the 
time  the  Information  was  filed  and  the  crime 
alleged  to  have  been  committed."  The  plain- 
tiff in  error  was  convicted  and  sentenced  to 
serve  a  term  of  18  years  In  the  penitentiary 
for  rape  in  the  first  degree;  it  being  the 
contention  of  counsel  for  plaintiff  In  error 
that,  if  he  was  guilty  of  any  offense  at  all, 
it  was  rape  In  the  second  degree,  which  may 
only  be  punished  by  a  maximum  imprison- 
ment in  the  penitentiary  for  a  term  of  15 
years.  The  prosecuting  witness,  Lucinda 
Mitchell,  was  an  Ignorant  Indian  girL  She 
had  received  very  little  educational  training. 
Her  examination  shows  that  she  did  not 
know  the  numt>er  of  days  in  a  week  or  month, 
and  that  she  was  uncertain  as  to  her  age. 
testifying  that  she  was  told  that  she  was  14 
years  old,  and  also  that  her  mother  told  her 
that  she  was  17  years  old.  This  was  at  the 
time  she  appeared  as  a  witness.  However, 
Rebecca  Brown,  a  witness,  testified  positively 
that  Lucinda  Mitchell  was  14  years  of  age 
In  May,  1915.  The  information  alleged  that 
the  crime  was  committed  on  or  before  the 
1st  day  of  September,  1915.  Therefore,  If 
the  state  was  compelled  to  rely  opon  the  date 
stated  In  the  information,  and  limited  Its 
proof  thereto,  the  prosecuting  witness  would 
have  been  past  14  years  of  age  at  the  time  of 
the  commission  of  the  alleged  crime,  and  de* 
fendant  could  only  have  been  convicted  of 
rape  in  'the  second  degree.  But  time  Is  not 
the  essence  of  this  offense,  and  it  may  be 
proven  to  have  been  committed  at  any  time 
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wltbln  the  period  of  8  years  prior  to  the 
commencemeDt  of  the  prosecution,  and  in  this 
Instance  the  trial  court  required  the  state 
to  elect  to  rely  upon  a  particular  act  of  In- 
tercourse, and  the  state  elected  to  rely  upon 
the  first  act  of  sexual  intercourse  between 
defendant  and  the  prosecuting  witness,  which 
occurred  In  the  latter  part  of  the  year  1913, 
or  the  first  of  the  year  1914,  nearly  2  years 
prior  to  the  date  alleged  in  the  information, 
but  wlthtn  the  statute  of  limitations,  and  the 
trial  court.  In  his  InstrucUona  to  the  Jury,  lim- 
ited Its  consideration  of  the  Question  of  guilt 
of  this  defendant  to  the  particular  act  relied 
upon  by  the  state  for  a  conviction.  Accord- 
ingly, the  proof  on  the  part  of  ttle  state,  if 
believed,  showed  the  commission  of  rape  In 
the  first  degree,  and  the  fact  that  there  was 
proof  of  a  continuous  unlawful  relation  be- 
tween defendant  and  prosecuting  witness 
until  after  she  attained  the  age  of  14  years, 
which  culminated  in  her  pregnancy  in  the 
late  spring  or  early  summer  of  1915,  although 
indicating  the  guilt  of  defendant  of  other 
similar  offenses,  was  competent  evidence  as 
was  held  by  this  court  in  Myers  t.  State,  6 
Okl.  Cr.  389,  119  Pac.  136;  Penn  t.  State, 

13  Okl.  Cr.  ,  164  Pac.  992,  I*  R.  A.  19irE, 

668:  Morris  T.  State,  9  Okl.  Cr.  241.  131  Pac 
731  We  bold,  therefore,  that  the  verdict  is 
not  contrary  to  the  evidence  or  the  law. 

It  is  also  contended  that-  the  court  erred 
In  giving  a  charge  to  the  Jury  on  first  degree 
rape.  It  necessarily  follows  from  what  has 
been  said  concerning  the  first  assignment  of 
error  that  no  error  was  committed  by  the 
court  in  submitting  first  degree  rape  to  the 
jury. 

It  Is  also  contended  that  the  court  erred  In 
overruling  a  demurrer  to  the  evidence  be- 
cause defendant  was  surprised,  it  being  al- 
lied in  the  Information  that  the  crime  was 
committed  on  the  1st  day  of  September,  1915, 
and  the  state  was  permitted  "to  prove  the 
crime  to  have  been  committed  2  years  prior  to 
that  date."  It  is  contended  that  this  oper- 
ated as  a  stirprlse,  because  plaintiff  in  error 
was  prepared  to  defend  against  a  crime  al- 
leged  to  have  been  committed  on  September 
1,  1915,  which  would  show  tbat  he  was  only 
guilty,  if  at  aU,  of  rape  in  the  second  degree, 
and  therefore  he  was  prejudiced  In  his  sub- 
stantial rights,  and  the  demurrer  to  the  evi- 
dence should  have  been  sustained.  We  think 
this  contention  ia  without  merit,  because  time 
is  not  the  essence  of  the  offense,  as  above 
stated,  and  tbe  information  plainly  charged 
him  with  the  crime  of  rape  in  the  first  de- 
gree both  at  the  preliminary  examination  and 
In  the  district  court  He  was  charged  with 
knowledge,  therefore,  that  the  crime  commit- 
ted by  him  was  upon  a  female  under  the  age 
of  14  years,  and  that  the  state  could  rely  up- 
on any  particular  act  of  sexual  Intercourse 
of  his  with  the  prosecuting  witness  commit- 
ted within  3  years  from  the  date  of  the  com- 
mencement of  tbe  action,  and  at  a  time  said 
prosecuting  witness  waa  under  tbe  age  of 


14  years  of  age.  He  could  not  claim  sur- 
prise, therefore,  under  such  circumstances. 
Tbe  Information  was  clearly  sufficient  to  fair- 
ly warn  blm  of  tbe  nature  and  circumstances 
of  the  crime  with  whidi  lie  was  charged  to 
be  guilty. 

[3]  It  Is  also  contended  that  the  proof  of 
the  fact  that  tbe  prosecuting  witness  was 
tmder  tbe  age  of  14  years  at  tbe  time  of  tbe 
commission  of  this  offense  is  very  unsatisfac- 
tory and  contradictory.  Tbe  suflSciency  of 
the  proof  of  the  crime  charged  is  for  the 
jury.  This  court  will  not  disturb  a  verdict  on 
this  ground  merely  because  there  may  be  a 
conflict  in  the  teatimony.  In  this  case,  bow- 
ever,  we  see  very  little  confilct  Tbe  testi- 
mony of  the  prosecuting  witness  is  to  the  ef- 
fect tbat  she  was  always  told  she  waa  14 
years  old,  but  that  her  mother  bad  told  ber 
that  she  was  17.  Mrs.  Bebecca  Brovrn  posi- 
tively testified  tbat  tbe  girl  was  only  a  few- 
months  past  14  years  old  at  the  time  she 
testified.  She  fixed  the  Child's  age  by  reason 
of  tbe  tact  tbat  she  had  two  daughters,  one 
two  years  older  than  tbe  proseciitlng  witness 
and  one  one  year  younger.  Mrs.  Brown  had 
known  the  prosecuting  witness  from  the  time 
of  her  birth,  and  testified  that  when  the  pros- 
ecuting witness  was  one  m<Hith  old,  her  moth- 
er  bron^t  the  <^d  to  Mrs.  Brown's  house  on 
a  visit  The  mother  of  this  diild  waa  present 
in  court,  and  in  no  way  contradicted  the 
testimony  of  Mra  Brown  as  to  tbe  child's 
age.  Also  tbls  prosecuting  witness  testified 
tbat  her  nwther  was  present  In  the  room 
where  the  defendant  continuously  bad  ac- 
cess to.  her  for  this  unlawful  purpose.  The 
defendant  was  ber  stepfather,  and  the  prose- 
cuting witness  testified  that  tbe  acts  perpe- 
trated by  him  upon  her  were  with  her 
mother's  knowledge,  consent,  and -encourage- 
ment, and  yet  this  depraved  mother  sits  si- 
lently by  In  the  courtroom  and  does  not 
even  contradict  the  child  as  to  tbat 

This  record  discloses  a  most  deplorable 
state  of  facts.  It  is  almost  Impossible  to 
conceive  tbat  in  this  enllght^ied  day  and  ase 
we  can  find  a  mother  or  st^father  so  utterly 
depraved  as  to  permit  or  encourage  conduct 
of  this  kind.  That  defendant  escaped  with 
bis  life  when  the  jury  might  have  inflicted 
the  death  penalty  Is  miraculous  under  the 
proof.  He  was  ably  defended,  and  the.  facts 
and  drcnmstances  disclosed  by  the  evidence 
in  this  case  dearly  indicate  bis  guilt  ot  the 
crime  of  rape  In  the  first  degree.  The  as- 
signments of  error  are  purely  tedmlcal.  This 
court  Is  convinced  tbat  his  trial  waa  a  fair 
and  impartial  cme,  and  that  the  punishment 
received  at  the  hands  of  the  Jury  is  extreme- 
ly lenient  under  the  drcnmstanoes. 

The  Judgment  of  conviction  la  therefore 
afilrmed. 

DOYLE,  P.  and  ABMSTBONG,  con- 
cur. 
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FTFTOOEALBADBinrFBaOO.  T.  CLARKE 
OOUNTT.    (No.  14276.) 

(Si^rane  Ckrart  of  Washington.    April  2, 
1918.) 

Department  1.  Appeal  from  Superior 
Court,  Clarke  County ;  R.  H.  Back,  Judge. 

Proceeding  by  the  Flttock  &  LeadbettCT 
Company  against  Clarke  County  for  the  re- 
duction of  the  assessment  valuations  for  tiix< 
atlon  of  certain  of  its  land.  Judgm^  for 
defendant,  and  plalntUt  appeals.  Affirmed. 

Henry  Crass,  of  Vancouver,  for  appellant. 
James  O'Blalr,  of  Vancouver,  for  respondent 

PARKER,  J.  The  plalntUE  seeks  a  decree 
reducing  the  assessed  valuations  for  taxation 
purposes  placed  upon  certain  of  its  lands  In 
Clarite  county  for  the  year  19U  the  as- 
sessing officers  of  that  county,  and  permitting 
it  to  pay  taxes  tiiereon  ctmiputed  upon  as- 
sessed valuations  of  approximately  one-half 
of  those  fixed  by  the  assessor  and  board  of 
equalization  of  that  connty.  A  trial  lymn  the 
merits  in  the  supnior  court  for  Clarke  conn- 
ty resulted  in  Judgment  in  favor  of  the  coun- 
ty, denying  the  relief  prayed  for  by  the  plain- 
tiff, from  which  it  has  appealed  to  this  court. 

It  wonld  be  quite  impossibfe  to  review  the 
fbcts  presented  in  this  voluminous  record 
vithin  the  reasonable  limits  of  a  written 
opinion,  and  It  would  be  eQually  unprofitable 
to  do  so.  We  deem  it  8ufficl«it  to  assure 
counsel  for  the  reepectlre  parties  that  we 
have  painstakingly  read  all  the  evidence  as 
presented  to  us  in  the  necessarily  lengthy  ab- 
stract thereof  prepared  by  counsel  for  appel- 
lant, and  have  become  quite  convinced  there- 
from that  we  would  not  be  justified  in  dis- 
turbing the  judgment  of  the  trial  court. 
There  is  evidence  In  the  record  which  may 
seem  to  lend  strong  support  to  the  view  that 
some  of  appellant's  lands  have  in  a  measure 
been  assessed  at  excessive  valuations.  Uow- 
erer,  the  evidence  points  to  a  difference  be- 
tween the  lands  in  question  and  adjoining 
lands  with  which  it  is  sought  to  compare 
their  assessed  valuations,  which  difference 
we  cannot  say  does  not  Justify  the  larger  as- 
sesament  made  upon  them.  The  trial  court 
not  only  heard  and  saw  the  witnesses  testify, 
bot  viewed  the  lands  in  question,  attended  by 
a  representative  of  each  of  the  parties. 
There  is  practically  no  evidence  in  this  rec- 
ord pointing  to  arbitrary  action  on  the  part 
of  the  assessor  or  the  board  of  equalization 
Id  fixing  the  values  complained  of,  other  than 
the  fact  that  the  assessed  valuations  are  too 
high  as  compared  with  the  assessed  valua- 
tions of  adjoining  lands,  in  the  opinion  of 
certain  witnesses.  The  evidence  as  a  whole, 
looked  at  in  cold  typewriting,  as  we  are  com- 
pelled to  view  it.  is  not  of  such  convincing 
character  in  support  of  appellant's  conten- 


tions as  to  enable  us  to  oay  that  the  cmdu- 
slons  of  the  county  assessor,  the  count?  board 
of  eqnaUxation,  and  the  trial  court  were 
wrong. 

Hie  judgment  Is  afflnned. 

ELU-S,  C.  J.,  and  FCLLDRTON,  MAIN, 
and  WEBSTEQi  JJ.,  concur. 

an  Wuh.  7D0) 

SCHULLER  V.  SCHULLER.    (No.  14552.) 
(Supreme  Court  of  Washington.    April  23, 

loia) 

Department  1.  Appeal  from  Superior 
Court,  .Yakima  County;  Thos.  E.  Grady, 
Judge. 

Suit  by  John  J.  Schuller  against  Angela 
Schuller.  From  a  decree  for  plaintiff,  de- 
f^dant  appeals.  Affirmed. 

Parker,  La  Berge  &  Parker,  of  North  Yak- 
ima, for  appellant.    Roberts  &  Cdell,  of  • 
North  Takima,  for  reeipondait 

PER  CURIAM.  On  November  20,  1911, 
respondent  assigned  to  appellant  a  certain 
mortgage  to  secure  the  payment  of  an  indebt- 
edness owing  by  respondent  to  appellant,  and 
this  action  was  brought  for  an  accounting  of 
moneys  received  by  virtue  of  the  assignment, 
which  resulted  in  a  decree  in  favor  of  re- 
spondent for  the  sum  of  $870.68,  from  which 
this  appeal  is  prosecuted. 

The  record  presents  an  unfortunate  contro- 
versy between  mother  and  eon,  the  transac- 
tions involved  being  numerous  and  extend- 
ing over  a  period  of  several  years.  We  have 
carefully  examined  the  evidence,  and  are 
convinced  that  the  decree  of  the  lower  court, 
tmder  all  the  facts  and  circumstances  of  tbe 
case,  Is  just  and  equitable.  Issues  of  fact 
only  are  presented,  and  no  purpose  would  be 
served  by  descending  to  a  discussion  of  de- 
tails^ 

The  decree  is  correct,  and  will  be  affirmed. 

(89  Or.  107) 

GILE  et  aL  V.  LASSELLR 
(Supreme  Court  of  Oregon.   May  14, 19ia) 
L  Evidence  ^9472(1)  —  Opinion  or  WiT- 

RESa  —  CONBTBUCnON  OF  CONTBACT— PBOV- 

INCE  OF  GODBT. 
In  view  of  L.  O.  L.  S  136,  providing  that 
all  questions  of  law  and  tbe  construction  of 
statutes  and  otber  writiDgs  are  to  be  decided 
by  the  court,  and  section  717,  providing  that 
for  the  proper  construction  of  an  instrument 
tbe  circumstances  under  which  it  was  made, 
etc.,  may  be  shown,  so  that  the  judge  may  be 

E laced  in  tbe  position  of  those  whose  language 
e  Is  to  interpret,  permitting  a  party  to  a 
written  contract  to  state  what  he  understood 
by  term  "time  is  of  the  essence  of  the  contract," 
and  to  state  whether  according  to  his  under- 
standing title  passed  until  certain  things  were 
done,  was  error. 
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2.  Afpbai.  and  Ebbob  «=3l052(5)  —  Pbsuit- 
TiNQ  Witness  to  Oonbtbob  Contract— 
Hauiuss  Bbbob. 

Where  decinon  was  in  barmonr  with  true 

coDstruction  o£  written  contrac^  permitting  a 
witness  who  was  a  party  to  the  contract  to 
construe  it  was  harmless. 

3.  Evidence  «=3]3  —  Jcdiozax.  Enowledqb 
— Fbuit  Season. 

The  Supreme  Court,  by  pulling  itself  in  the 
position  of  the  parties  on  June  27,  1016,  when 
contract  was  made,  as  it  is  required  to  do  by 
Ia  O.  L.  717,  knows  by  the  laws  of  nature 
and  the  fruit  season '  that  no  present  crop  of 
prunes  of  the  season  of  1016  was  dried  and 
ready  for  shipment  on  June  27th. 

4.  Sales  ®=»208— Tbansfeb  ov  Title— Pbop- 
ebtt  Not  in  Existence. 

One  cannot  presently  convey  title  to  prop- 
erty  which  is  not  in  existence. 
6.  Sales  «=9ll— Oontbact  fob  Futube  Db- 
LiVEBT— Title. 

One  may  make  a  contract  for  future  deliv- 
ery, though  he  has  no  property  of  the  kind  on 
hand  when  the  contract  is  made. 

6.  Sales  <e=>l&7— Sale  of  Cbop— Pasmno  or 
Title. 

Provision  of  contract  for  sale  of  year's 
crop  of  prunes  that  it  is  understood  by  both 
parties  to  constitute  an  absolute  sale,  and  that 
seller  assumes  all  risk  of  loss  or  damage  until 
delivery,  amounts  to  no  more  than  saying  that 
when  the  terms  of  the  writing  hare  been  ful- 
filled the  result  vrill  be  an  absolute  sale. 

7.  Sales  ^200(1)— Bxboutobt  Contbaots— 
Passing  Title, 

To  pass  title  under  an  executory  contract 
there  must  be  some  further  act  of  uie  parties 
amounting  to  performance  of  executory  feature 
when  property  actually  comes  Into  existence 
and  possession  of  seller. 

8.  Sales  ^>202(1)— Executobt  Contract  — 
Rioht  of  Possession. 

Contract  for  sale  of  year's  crop  of  prunes, 
providing  that  it  constitutes  an  absolute  sale, 
that  seller  assumes  risk  of  loss  or  damage  un- 
til delivery,  that  buyers  agreed  to  pay  for  said 
crop  when  delivery  is  completed,  etc.,  was 
executory,  and  buyers  were  not  entitled  to  pos- 
session until  they  performed  concurrent  cove- 
nant of  paying  at  time  of  delivery;  such  cove- 
nant not  having  been  waived. 

9.  Bquitt  ^=a57  — Maxims  — Mobtoaok  in 
Advance  of  Acquisition. 

Where  chattels  are  mortgaged  In  advance  of 
their  acquisition,  the  court  sitting  in  chancery 
will  construe  the  mortgage  as  pledging  the 'prop- 
erty the  instant  tt  subsequently  comes  into  the 
mortgaRor'a  ownership,  on  the  ground  that 
equity  will  consitler  that  as  done  which  ought 
to  have  been  done. 

10.  Sales  <&=322S— Rembdt  OF  BCTEB  —  Re- 
coveby  of  Goods. 

Since  a  claim  under  an  executory  contract 
for  the  sale  of  a  year's  crop  of  prunes  will  not 
support  replevin  by  the  buyers  against  the 
seUer,  replevin  will  not  He  against  defendant 
who  purchased  prunes  after  seller  got  posses- 
sion and  before  plaintiff  buyers  performed  con- 
current covenant  of  paying  at  time  of  ddivcry. 

11.  Tbial  <8=>240— Aboumentative  Inbtbuc- 
TioHS— Refusal. 

In  replevin,  where  plaintiff  claimed  the 
property  in  its  own  right  and  defendant  claimed 
it  as  bailee  for  his  prindpal  and  also  sought 
damages  for  detention,  a  requested  instruction 
that  the  only  damages  that  could  be  assessed 
against  plaintiff  is  the  sum  of  1  cent  per  pound 
for  the  proiierty  taken  from  defendant,  as  de- 
fendant pleads  tlie  property  ri^ht  to  have  been 
in  a  named  person  and  dofendaut'a  interest  In 
said  property  to  have  been  only  a  contract  to 


process  at  a  stipulated  price  per  pound,  held 
argumentatlTe  and  misleading  imder  pleadings 
and  evidence  and  properly  mused  in  view  of 
L.  O.  L.  i  153,  making  a  distinction  as  to  the 
value  of  toe  property  and  damages  for  its  de- 
tention. 

12.  Appeal  and  Ebbob  <&=»1033(6)  —  Ebbob 
Favobabu:  to  Couflainino  Pabtt. 

In  replevin,  where  plaintiff  claimed  proper- 
ty in  its  own  right  and  defendant  claimed  as 
bailee  for  his  principal,  refusal  of  plaintitTs 
requested  instruction  which  would  have  allowed 
a  recovery  of  the  gross  sum  of  1  cent  per  pound 
as  damages  without  deduction  for  necessary  ex- 
penses and  labor,  held  harmless,  since  if  treat- 
ed as  a  precept  for  the  measure  of  damages  for 
detention  it  would  have  t>een  hUrmful  to  plain- 
tiff. 

13.  Appeal  and  Ebbob  «=»1066  —  Tnstbuo- 

TIONS   XOT   SUFPOBTED   BT  PlXADINOS  OB 

Evidence — Harmless  Ebbob. 
Where  the  outcome  of  the  case  should  have 
been  the  same  regardless  of  estoppel,  error  in 
giving  instruction  on  estoppel  is  negligible. 

I>epartment  1.  Appeal  from  Circuit  Ooort, 
Ldnn  County;  Percy  R,  Kelly,  Judge. 

Replevin  by  H.  S.  OUe  and  another,  co- 
partners doing  business  under  the  firm  name 
and  style  of  H.  S.  Gile  &  Co.  against  San- 
ford  A.  Lasselle.  Jadgmect  for  defendant, 
and  plaintiffs  appeal.  Affirmed. 

This  Is  an  action  of  r^levln  In  whldi  the 
plaintiffs  seek  to  recover  "about  791  bags  of 
Ot^^  prunes,"  containing  "atwut  70,000 
pounds"  of  the  value  of  94.000.  They  allege 
that  the  property  was  in  possession  of  one 
Perdval  I.  Rust,  on  storage  by  them,  sub- 
ject to  th^  order  and  shipping  directions, 
and  ttiat  the  defendant  wrongfully  took  the 
prunes  f^om  the  possession  of  Rust,  caused 
them  to  be  loaded  Into  a  railway  car  and 
shipped  to  Albany  where  the  defendant  de- 
tains them  unlawfully  to  the  plaintiffs'  dam- 
age In  the  sum  of  $350.  They  demand  Judg- 
ment for  the  recovery  of  iwssession  of  the 
property,  or  for  *4,500  as  its  value  alterna- 
tively, together  with  $350  damages.  The 
answer  denies  the  whole  complaint  and 
avers  that  a  partnership  by  the  name  of 
John  H.  Leslie  &  Co.  of  Chicago,  III.,  em- 
ployed the  defendant,  as  its  agent,  to  par- 
chase,  treat,  and  pack  prunes,  in  pursuance 
of  which  he  purchased  from  Rust  74,661 
pounds  of  prunes  of  the  reasonable  value  of 
$5,200;  the  same  being  contained  in  the 
794  bags,  and  being  the  identical  prunes  de- 
scribed In  the  plaintlflFs'  complaint  He 
says,  also,  that  for  his  spr\ices  so  rendered, 
he  was  to  receive  a  commission  of  1  cent  per 
pound,  and  that  after  the  fruit  had  been 
properly  treated  and  paclicd  he  was  required 
to  ship  It  Immediately  to  I^esMe  &  Co.  He 
avers  that  he  bought  the  prunes  In  question 
with  the  money  of  bis  principal,  toolc  It  into 
his  own  custody,  and  while  he  was  engaged 
In  treating  and  packing  It  the  plaintiffs  to<A: 
the  same  by  virtue  of  a  writ  of  replevin  Is- 
sued in  the  present  case.  He  states  that  at 
the  time  alleged  In  the  complaint  he  was, 
and  at  all  times  since  then  has  been,  and 
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still  is,  entitled  to  tiie  Immediate  poBseaslfm 
of  the  prunes  and  tbe  whole  tberettf;  tbat 
Leslie  &.Ga.  are  the  absolute  owners  of  said 
prc^ierty ;  and  that  this  defendant  as  their 
agent  is  entitled  to  the  immediate  possession 
thereot. 

Further  answering,  the  defendant  sets  up 
a  contract  entered  into  on  June  27,  1916,  be- 
tween  the  plaintiffs  and  Rust,  of  which  the 
following  Is  a  copy: 

Buying  Contract. 
"Rofleburg,  Oregon,  June  27,  1016. 

"In  consideration  of  the  prices  per  pound 
herein  specified,  Percival  I.  Rust,  the  seller, 
has  sold,  and  H.  S.  Gile  Company,  the  buyer, 
bas  bought,  the  hereinbefore  mentioned  1916 
crop  of  prunes  produced  during  the  current 
year,  upon  the  following  described  property, 
the  output  of  bis  drier  at  Cottage  Grove,  guar- 
anteed to  not  be  less  than  one  minimum  car- 
load, which  crop  said  seller  agrees  to  properly 
dry,  cure,-  and  deliver  in  its  entirety,  unless 
otherwise  agreed  to  in  writing  by  buyer,  and 
hereby  guarantees  to  be  the  sole  and  absolute 
property  of  seller,  and  free  from  all  incumbranc- 
es, except  as  herein  specified,  and  which,  with 
the  price  per  pound,  variety,  and  quantity  (es- 
timated by  the  seller)  is  as  follows:  Quantity, 
40,000  lbs.  or  more.  Variety,  Italians.  Price 
paid  per  pound  for  prunes  testing  between  30- 
35,  6^  cts;  35-40,  6  cts;  40-^5,  5%  cte; 
45-50,  5%  cts ;  50-55,  5^  eta ;  55-60,  5  cts ; 
60-65.  4%  cts;  65-70.  4%  cts;  70-75,  4^4 
eta;  75-80,  4  cts;  80-85,  3%  cts;  8&-eO,  3% 
cts;  90-95,  3%  cts;  96-100;  3  cts;  100  over 
—  cts.  delivered  f.  o.  b.  cars  Cottage  Grove,  flax 
to  be  furnished  by  the  buyer.  French  or  Pe- 
tites  same  prices  aa  Italians. 

"Said  bayer  agrees  to  pay  for  said  crop  at 
the  price  named,  when  delivery  is  completed, 
provided  the  seller  delivers  the  same  thoroughly 
and  properly  dried  and  cured,  and  free  from 
burned  or  soft  fruit,  and  in  good  marketiible 
and  merchantable  condition.  Delivery  to  be 
made  in  bags  as  soon  as  buyer  requests  after 
drying,  but  not  later  than  November  15,  1916, 
Buyer  shall  be  entitltfd  to  weigh  back  and  reject 
any  portion  of  crop  delivered  not  conforming 
with  the  terms  and  conditions  of  this  contract, 
and  such  rejection  by  buyer  shall  not  invalidate 
this  contract  or  release  the  seller  from  any  of 
its  obligations.  Buyer  to  accept  prunes  as  to 
count  and  grade  only  after  prunes  have  been  put 
in  bags. 

"This  contract  is  understood  by  both  parties 
to  constitnte  an  absolute  sale,  but  until  delivery 
has  been  completed  seller  agrees  to  and  does  as- 
sume all  risk  of  loss  or  damage.  Time  is  of  the 
essence  of  this  contract.  No  alterations  or 
erasures  permitted,  save  with  the  written  con- 
sent of  the  buyer.  In  the  event  of  strikes, 
quarantine,  fire,  or  failure  of  transportation 
companies  to  provide  cars,  buyer  may  extend 
time  of  delivery  under  this  contract,  for  a 
period  equal  to  that  so  lost,  and  designate  an- 
other reasonable  point  of  delivery. 

"Percival  I.  Rust,  Seller. 

"H.  S.  GUe  &  Co..  Buyer, 
"By  R.  L.  Gile." 

He  states  tbat  at  the  time  this  agreement 
was  made  Rust  was  not  the  owner  of  any 
prunes  of  any  kind  or  nature,  nor  of  any 
orchard  or  trees  upon  which  such  fruit 
would  grow,  nor  was  he  the  owner  of  any 
contracts  for  prunes,  all  of  which  was 
known  and  understood  by  both  him  and 
plaintiffs.  The  defendant  claims  that  he 
bought  the  property  in  question  from  Rust 
about  November  23,  1916,  in  good  faith,  be- 


lieving that  Rust  was  the  owno-  tboreof. 
For  another  answer  the  defendant  pleads 
what  he  claims  Is  an  estoppel  operating 
against  the  plaintiffs  and  denying  them  the 
right  to  claim  property  In  the  fruit  in  ques- 
tion on  the  ground  4hat  they  permitted  Rust 
to  retain  the  possession  of  it,  to  employ  labor 
In  and  about  it,  and  to  exercise  acts  of  own- 
ership over  It;  that  finding  Rust  in  posses- 
sion of  the  property  under  such  circumstanc- 
es, and  being  without  any  knowledge  or  in- 
timation that  plaintiff  had  any  right  to  It, 
the  defendant  bought  the  same  for  his  prin- 
cipal, paid  Rust  the  price  thereof,  and  took 
It  into  his  own  possession. 

The  reply  challenges  the  new  matter  In  the 
answer  in  material  particulars,  avows  the 
making  of  the  contract  quoted  In  the  de- 
fendant's pleading  and  states  that  In  pursu- 
ance thereof  Rust  did  afterwards  produce, 
procure,  and  have  ready  for  delivery  the 
prunes  here  involved  and  notified  the  plain- 
tiffs that  the  same  were  ready  for  delivery ; 
that  they  thereupon  shipped  to  hira  the  nec- 
essary sacks  to  contain  them,  having  thereon 
the  firm  name  of  the  plaintiffs.  Into  which 
defendant  Rust  put  the  prunes  for  the  pur- 
pose of  fulfilling  the  contract ;  that  the 
fruit  was  In  those  bags  at  the  time  the  de- 
fendant took  it,  which  he  did  with  knowl- 
edge that  It  was  the  property  of  the  plain- 
tiffs, "nie  Jury  rendered  a  verdict  to  the 
effect  that  defendant  Is  entitled  to  a  return 
of  the  property  described  as  74,661  pounds  of 
prunes  of  the  value  of  $5,000,  together  with 
damages  In  the  sum  of  $500.  Judgment  was 
rendered  upon  this  verdict  In  favor  of  the 
defendant  for  the  return  of  the  property 
with  $500  damages,  or.  In  case  the  property 
could  not  be  returned,  that  the  defendant 
have  and  recover  from  the  plaintiffs  $5,000, 
together  with  $500  damages  and  costs  and 
disbursements.    The  plaintiffs  appeal. 

WllUam  H.  Trindle,  of  Salem  (Hill  & 
Marks,  of  Albany,  on  the  brief),  for  appel- 
lants. J.  K.  Weatbcrford,  of  Albany  (Weath- 
erford  &  Weatherford  and  E.  F.  Bailey,  all 
of  Albany,  on  the  brief),  for  respondent. 

BURNETT,  J.  (after  stattag  the  facts  as 
above).  Both  parties  attempt  to  deralgn  title 
to  the  property  from  Rust  This  Is  an  action 
at  law  and  not  a  suit  In  equity,  and  the  mat- 
ter must  be  adjudicated  by  legal  rules  as  dis- 
tinguished from  equitable  maxims.  The  crux 
of  the  situation  Is  found  in  the  construction 
to  be  given  to  the  admitted  contract  It  is 
said  In  section  136,  L.  O.  L.: 

"All  questions  of  law,  including  the  admis- 
sibility of  testimony,  the  facts  preliminary  to 
such  admission,  and  the  construction  of  stat- 
utes and  other  writings,  and  other  rules  of  evi- 
dence, are  to  be  decided  by  the  court  •  •  • 

It  Is  also  said  in  section  717: 

"For  the  proper  construction  of  an  instru- 
ment, the  circumstances  under  which  it  was 
made,  including  the  situation  of  the  subject  of 
the  instrument,  and  of  the  parties  to  it,  may 
also  be  shown,  so  that  the  judge  be  placed  in 
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tilie  position  ti  thoae  whoae  Utnsnage  )m  la  to 

interpret" 

[1]  The  bill  of  ezceptioDs  dlsdoees  Oiat  the 
plaintiffs  called  Mr.  Bust  aa  a  witness,  and 
among  other  things  had  htm  identify  the  con- 
tract betweei^  hlms^  and  the  plaintiffs.  On 
cross-examination  the  defbndanfa  coansel 
asked  him: 

"What  did  you  UDderatand  by  this  term  of  the 
contract,  'Time  Is  of  the  essence  of  the  con- 
tract'?" 

Another  Question  was  as  follows: 

"Now,  Mr.  Rust,  it  etates  in  this  contract  that 
the  'said  buyer  agrees  to  pay  for  said  crop  at 
the  price  named,  when  delivery  is  completed, 
provided  the  seller  delivers  the  same  tiioroi^hly 
and  properly  dried  and  cured,  and  free  from 
burned  or  soft  fruit,  and  in  eood  marketable  and 
merchantable  condition.'  Now,  what  was  your 
understanding  in  reference  to  whether  any  title 
passed  to  Gile  until  all  this  was  done,  or  not?" 

To  these  and  similar  questions  the  plain- 
tiffs objected  on  the  ground  that  they  had  a 
tendency  to  vary  the  terms  of  the  written  in- 
strament  which  appear  clearly  upon  Its  face 
and  also  that  they  were  not  proper  on  cross- 
examination.  The  court  overruled  this  ob- 
jection. This  ruling  was  manifestly  errone- 
ous because  it  allowed  the  witness  to  construe 
the  contract,  thus  Invading  the  function  of 
the  trial  judge  under  the  excerpts  from  the 
Code  above  set  out. 

[2]  The  view  of  the  contract  which  we 
adopt,  however,  makes  this  error  harmless, 
because  the  result  reached  was  In  harmony 
with  the  true  meaning  of  the  instrument, 
which  ought  to  have  been  stated  by  the  trial 
judge  without  hearing  Rust's  construction. 
The  theory  of  the  plaintiffs  Is  that  the  legal 
effect  of  the  agreement  in  question  was  to 
transfer  the  title  to  the  property  from  Rust 
to  them,  if  not  at  Its  date,  at  least  at  the 
moment  when  he  had  In  his  possession  as 
the  output  of  his  drier  dried  prunes  which 
were  suitable  for  filling  the  contnict.  The 
defendant  maintains  that  at  best  it  was  an 
executory  agreement  which  conveyed  to  the 
plaintiffs  no  present  title  or  right  of  Immedi- 
ate possession  without  which  they  cannot 
maintain  replevin. 

[3-6]  Putting  onrselTes  In  the  position  of 
the  parties  on  June  27,  1016,  when  the  con- 
tract was  made,  as  we  are  required  to  do  by 
L.  O.  L.  S  717,  we  must  know  by  the  laws  of 
nature  and  the  fruit  season  in  this  country 
that  there  was  then  no  present  crop  of  prunes 
of  the  season  of  1916  dried  and  ready  for 
shipment  even  if  the  seller  had  an  ondiard 
upon  which  potential  property  in  such  tmit 
could  be  predicated.  The  testimony  shows 
wltliout  dispute  ttiat  at  that  time  Rust  bad 
no  prunes  at  any  kind  and  no  orchard  or  con- 
tract by  means  of  which  he  could  expect  to 
acquire  them.  It  is  common  sense  that  a  man 
cannot  presentiy  convey  title  to  property 
which  is  not  in  existence.  It  is  true  that  be 
may  make  a  contract  for  future  delivery,  al- 
though he  has  no  property  of  the  kind  on 
hand  when  the  stipulation  is  made  The  au- 
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thorltiea,  however,  are  practically  nnanlmous 
that  such  a  covenant  is  executory  In  Its  na- 
ture, notwithstanding  it  contains  present 
words  of  selling  and  buying. 

[>]  In  the  present  instance  the  writing  be- 
gins with  the  recital  that  the  seller  "has 
sold"  and  the  buyer  "has  bought"  the  1016 
crop  of  prunes,  the  output  of  Rust's  drier.  It 
Is  also  said  In  the  body  of  the  instrument: 

"This  contract  is  understood  by  both  parties 
to  constitute  an  absolute  sal^  but  until  the  de- 
livery has  been  completed  tiie  seller  agrees  to 
and  does  assume  all  risk  of  loss  or  damage." 

This  language  Is  no  stronger  than  that 
above  moitlimed,  and  adds  nothing  to  its 
force.  It  does  not  amount;  In  effect,  to  any 
more  than  saying  that  when  the  toms  of  the 
writing  have  aU  been  fulfilled  the  result  will 
be  an  absolute  sale.  When  we  consider  the 
whole  instrument  together  we  find  that  In  it 
there  are  dependent  covenants,  the  perform- 
ance of  which  must  be  synchronous,  and  that 
neither  party  can  put  the  other  in  default 
until  he  has  himself  fully  performed  or  ten- 
dered performance  of  what  he  Is  to  do  on  his 
part.  This  doctrine  is  illustrated  In  sudi 
cases  as  Lewis  v.  Craft,  39  Or.  305,  64  Pac 
809;  Longfellow  v.  Huffman,  49  Or.  486,  490, 
90  iPac.  907.  The  principle  that  at  law  the 
seller  cannot  presently  pass  title  to  proper- 
ty which  is  not  in  existence,  either  actually 
or  potentially,  or  which  he  must  hereafter 
acquire.  Is  enunciated  In  the  cases  of  Fonvllle 
V.  Casey,  5  N.  O.  3S9,  4  Am.  Dec.  559 ;  Moody 
V.  Wright,  13  Mete.  (Mass.)  17,  46  Am.  Dec 
706;  and  Dickey  v.  Waldo,  97  Mich.  255,  56 
N.  W.  608,  23  L.  R,  A.  449  and  notes.  Il  Is 
argued  by  the  plaintiffs  that,  although  title 
did  not  pass  at  the  date  of  the  contract  on  ac- 
count of  the  property  not  being  then  in  exist- 
ence, yet  afterwards  when  the  seUer  did  ac- 
quire the  fruit  of  the  kind  and  quality  pre- 
scribed by  the  agreement,  the  ownership  thcai 
automatically  passed  to  the  plaintiffs  in  man- 
ner and  form  sufficient  to  support  replevin. 

[7, 1]  The  rule  supported  by  the  authori- 
ties quoted,  as  well  as  by  most  other  prece- 
dents,  however,  Is  that  In  order  really  to  pass 
the  title,  as  distinguished  from  rights  under 
on  executory  contract,  when  the  property 
has  actually  come  Into  existence  and  posses- 
sion of  the  seller,  there  must  be  som6  further 
act  of  the  parties  amounting  to  a  perform- 
ance in  that  feature  of  the  covenant  which 
hitherto  has  beea  execnt<Hry.  The  plalntiCEs 
and  Rust  entered  into  sn  agreement  the  work- 
ing out  of  which  was  designed  to  pass  the 
title  to  personal  proper^  from  the  latter  to 
the  former.  The  terms  of  that  process  are  de- 
scribed  in  their  writing.  They  expressly  say 
that  the  "buyer  agrees  to  pay  for  said  crop 
at  the  price  named  when  delivery  is  complet- 
ed." Without  respect  to  the  general  proper- 
ty In  the  prunes,  in  whomsoever  that  may  hb, 
as  against  the  action  for  mere  possesion  of 
them  Rust  would  be  ^titled  to  hold  the  prop- 
erty under  this  ccmtract  until  plaintlfTs  had 
performed  their  concurrent  covenant  of  pay. 
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Ing  at  the  Ume  of  ddlTety.  TUs  oourt  bas 
aevexal  times  h^d  that  a  dalm  under  aa  ex- 
ecutory contract  will  not  suppwt  r^Ierln  by 
the  buyer  from  the  aeOsx.  This  Is  taught  In 
Hubla*  T.  Gaston,  9  Or.  66,  42  Am.  B^.  7S1 ; 
Boaenthal  Bros.  t.  Kahn  Bros.*  19  Or.  671, 
673,  24  Fac.  989;  Samilton  7.  Gordon.  22  Or. 
657/558. 80  Fac  496;  Backhans  v.  Buells,  43 
Or.  669,  72  Fac.  076,  73  Pac.  342,  and  other 
casra. 

[t]  The  rigor  at  this  rule  of  law  Is  some- 
what -tempercfd  under  certain  drcumstauce^ 
in  equity,  where  chatty  are  mortgaged  in 
advance  of  their  acquisition.  The  court  sit- 
ting In  chancery  will  construe  the  mortgage 
as  pledging  the  property  the  instant  It  sub- 
sequently comes  Into  the  mortgagor's  owner- 
ship, by  Imputing  to  him  the  act  necessary  to 
that  result,  on  the  ground  that  equity  will 
consider  that  as  done  which  ought  to  have 
been  done.  The  rule  Is  different  at  law  where 
the  buyer  is  remitted  to  his  action  against 
the  recreant  seller  for  damages  for  his  breach 
of  Ills  executory  contract  to  transfer  the  title 
and  possession  of  the  goods. 

[IS]  There  is  no  situation  disclosed  In  the 
testimony  which  would  support  replevin  by 
the  plaintiffs  as  against  Rust.  It  is  not  pre- 
tended that-they  ever  performed  their  cove- 
nants. At  best  they  only  advanced  to  him  a 
part  of  the  purchase  price,  and  there  is  noth- 
ing in  the  testimony  or  pleadings  indicating 
that  Rust  waived  performance  of  their  con- 
current covenant  to  pay  at  the  time  of  deliv- 
ery, so  that  Irrespective  of  where  the  general 
property  lies  the  right  to  Immediate  posses- 
sion has  never  vested  In  plaintiffs.  They  are 
not  in  any  better  plight  in  respect  to  the  de- 
fendant These  conclusions  dispose  of  the  as- 
signment of  error  to  the  effect  that  the  court 
was  wrong  In  refusing  to  direct  a  verdict  for 
the  plaintiffs. 

[11]  Referring  to  the  statement  In  the  an- 
swer that  the  defendant  was  entitled  to  re- 
ceive from  his  principal  a  compensation  of  1 
cent  per  pound  for  his  services  in  buying 
prunes  for  their  account  and  preparing  them 
for  shipment  plaintiffs  asked  the  court  to 
diarge  the  jury  thus,  and  predicate  error  on 
tbe  refnaal  (rf  their  request: 

"Tou  are  further  instructed  that  under  the 
pleadiDgB  of  this  case  the  only  damages  you  can 
iBsesB  BsainBt  the  plaintiffs  In  the  event  you 
should  find  for  defendant,  is  the  sum  ot  X  cent 
per  pound  for  the  prunes  taken  from  defend- 
ant, as  defendant  pleads  the  property  right  in 
the  prunes  to  have  been  in  John  H.  Leslie  Com- 
pany, of  Chicago,  IIL,  and  defendant's  interest 
in  laid  prunes  to  have  been  only  a  contract  to 
process  them  at  the  stipulated  price  of  1  cent 
per  pound." 

In  actions  for  the  recovery  of  decided  per- 
sonal property.  If  it  has  not  been  delivered 
to  tiie  plaintiff,  or  the  defendant  by  bis  an- 
swer claims  a  return  thereof,  the  jury  Is  re- 
QQlred  to  assess  the  value  of  the  property, 
Jf  ttdr  verdict  be  In  favor  of  the  plaintiff,  or 
If  th^  find  in  &Tor  of  the  defendant,  and 
that  he  is  entitled  to  a  return  thereof  and 


may  at  the  same  time  usess  the  damages.  If 
any  are  dalmed  in  the  complaint  or  answer, 
whldi  die  preTaUing  party  has  sustained  by 
reason  at  the  detention  or  taking  and  with- 
hol^DC  such  property.  U  O.  U  i  153.  A 
distinction,  therefore,  must  be  drawn  between 
the  value  of  the  property  and  the  damages 
for  its  detention,  ^e  Instmction  as  framed 
is  in  some  degree  misleading  and  argumenta- 
tive, tot  the  reasw  that  It  declares  that  the 
only  ioterest  the  defendant  has  In  the  prop- 
er^ is  the  stipulated  price  of  1  cent  per 
pound.  Uany  cases  are  cited  in  support  ot 
the  plaintitEs'  contention  to  tbe  effect  that, 
when  either  party  claims  .only  a  limited  es- 
tate in  the  subject  <^  Oie  action,  the  alterna- 
tive Judgment  in  his  ibvor  must  be  for  the 
value  of  the  special  title  Without  exertion, 
however,  those  cases  are  between  the  general 
owner  of  the  property  and  Hie  one  Calming 
a  special  estate  therein,  as,  for  Instance,' 
between  mortgagor  and  mortgagee,  or  bailor 
and  bailee,  and  thB  like,  or  their  successors 
in  interest  They  do  not  apply  to  cases  like 
the  present  where  ea<^  Is  claiming  the  whole 
title  and  between  whom  there  is  no  privity. 

TtiB  defendant  had  the  right  to  show  that 
he  would  have  made  1  cent  per  pound  out  of 
his  connection  with  the  property  If  he  had 
been  allowed  to  proceed,  and  this  for  the  pur- 
pose of  proving  his  damages.  The  gennal 
value  of  the  property  Is  quite  another  matter. 
If  he  was  eqtltled  to  the  possession  of  the 
property  In  Its  entirety  he  was  also  entitled 
to  a  Judgment  tor  Its  value  in  case  possession 
could  not  lie  returned  to  him.  ThAt  a  bailee 
may  maintain  replevin  against  cm^  not  en- 
titled to  possession  and  who  has  no  title 
thereto  Is  taught  In  Lewis  v.  Blrdsey,  19  Or. 
164,  26  Pac.  Danlelson  v.  Roberts,  44 

Or.  108.  74  Fac.  913,  65  L.  R.  A,  626,  102  Am. 
St  Rep.  627 ;  Casto  v.  Murray,  47  Or.  67,  81 
Pac.  888.  883:  Taylor  v.  Brown,  49  Or.  423. 
90  Pac.  678.  This  is  not  In  derogation  of  the 
doctrine  ot  McNeff  v.  Southern  Pac.  Co.,  61 
Or.  22,  120  Paa  6,  where  It  was  decided  that 
a  defendant  holding  a  special  property  was 
mtltled  to  an  alternative  Judgment  only  for 
the  value  of  his  estate  in  the  chattels.  That 
case  was  between  the  successors  in  interest  of 
tbe  general  owner  of  tbe  property  on  one 
hand  and  one  claliulng  a  special  estate  there- 
in in  the  other.  Here,  both  parties  claim  the 
general  property  In  the  fruit,  the  firm  in  its 
own  right  and  tbe  other  as  bailee  for  a  prin- 
cipal who  Is  a  stranger  to  tbe  plaintiffs  and 
not  affected  by  any  privity  of  contract  or  es- 
tate with  them.  Considered,  therefore,  as 
a  request  to  charge  the  Jury  that  the  assessed 
value  of  the  property,  in  case  the  same  could 
not  be  returned,  must  be  only  1  cent  per 
pound,  the  Instruction  was  clearly  errcmeous 
under  the  pleadings  and  evidence. 

[12]  Considered  as  a  precept  for  the  meas- 
ure of  damages,  the  giving  of  this  instruction 
would  have  been  harmful  to  the  plaintiffs 
themselves,  for  it  would  allow  a  recovery 
of  fbo  gross  som  of  1  c«it  per  pound  as  dam- 


Digitized  by 


746 


ITl  PACIFIC  BBPOBTKR 


(Okl, 


ages  witfaoQt  any  deduction  for  the  necessary 
expense  and  labor  of  treating  the  prunes  and 
packing  them  for  shipment  to  Leslie  &  Co. 
In  that  sense,  the  error  of  refusal  was  harm- 
less  so  far  as  the  plaintiffs  are  concerned. 

[13]  The  court  gave  an  Instruction  relat- 
ing to  the  estoppel  mentioned  in  the  answer. 
Whatever  may  be  said  of  the  suffldency  of 
the  pleadings  or  the  merits  of  the  instrucdons 
in  tiiat  aspect  of  the  controversy  the  result 
would  be  the  same,  because  It  depends  upon 
the  construction  given  to  the  contract,  the 
legal  effect  of  which  was  at  least  to  leave 
possessory  rights  in  Rust  and  not  in  the  plain- 
tiffs In  any  event  The  outcome  of  the  case 
would  be  the  same  whether  the  estoppel  was 
pleaded  or  proved  or  not  Hence  the  error,  if 
any,  in  giving  the  instruction  on  that  subject 
Is  negligible.  The  most  that  the  plaintiffs 
.  have  shown  is  an  executory  contract  on  the 
part  of  Rust  to  sell  and  deliver  prunes.  For 
the  deCault  of  Rust  in  failing  to  comply  with 
his  contract,  If  there  was  such  failure,  the 
only  remedy  the  plaintiffs  have,  if  any,  is  by 
an  action  for  damages  for  the  breach  of  the 
executory  contract  so  far  as  this  record  dis- 
closes. 

These  conslderatlona  lead  to  an  affirmance 
of  the  Judgment 

McBRIDF:,  C.  J.,  and  BENSON  and  HAB^ 
RIS,  JJ.,  concur. 

CLARK  V.  WHITEUS.    (No.  8866.) 
(Supreme  Court  of  Oklahoma.   April  30.  1918.) 

(SvUoT>u$  h»  the  Court.) 

1.  Tbotvk  and  Convkssion  €^11— Pubchasb 
FBOU  One  Wixnour  Title— Notice. 

Wbere  one  purchases  chattels  from  one  in 
possession,  but  withont  title  or  authority  from 
the  owner  to  sell,  and  sells  them  again,  he  is 
liable  in  damages  to  the  owner  for  cooTeruon, 
notwithstsntSng  he  has  no  notice  or  knowledge 
of  the  true  owner's  rights. 

[Eel.  Note. — For  other  deSnitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Conver- 
sion.] 

2.  Trover  and  Conversion  9=>9(4} — Demand 
—Necessity. 

Id  an  action  for  wrongful  conversion,  where 
the  flefendant  by  disposing  of  the  property  or 
otherwise  has  rendered  a  demand  useless,  a  de- 
mand is  not  a  necessary  prerequisite  to  the  in- 
Btitutioa  of  the  action. 

Commissioners'  Opinion,  Division  Na  3. 
Error  from  District  Court,  Oklahoma  Coun- 
ty ;  Geo.  W.  Clark,  Judge. 

Action  by  C.  B.  Whitens  against  Frank 
Clark.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Affirmed. 

Glddlngs  &  Glddinga,  of  Oklahoma  City, 
for  plaintiff  In  error.  Twyford  ft  Smith,  of 
Oklahoma  City,  for  def«idant  In  error. 

PBTOB,  C.  This  action  was  commenced 
la  the  district  court  of  Oklahoma  county,  by 
the  defendant  In  error,  C.  B.  Wblteus, 
against  the  plaintiff  in  error,  Frank  Clark, 


for  the  recovery  of  damages  for  the  wrong- 
ful conversion  of  a  certain  team  of  moles. 
The  parties  will  be  referred  to  here  as  th^ 
appeared  In  the  trial  court  This  case  was 
tried  to  the  Judge  withotit  the  aid  of  a  Jury, 
and  there  was  judgment  for  the  plaintiff  for 
$313,  the  reasonable  value  of  the  mules  at 
the  time  of  their  conversion.  The  essential 
facts  in  this  case  are  undisputed  and  are 
that  in  the  first  part  of  the  month  of  No- 
yember,  1915,  the  plaintiff  was  the  owner  of 
the  mules  In  controversy ;  that  the  ■  mules 
wore  stolen  from  the  home  of  itolntlff  near 
Drumright  Okl.,  and  were  by  the  thief  sold 
to  the  defendant  within  a  few  days  after  the 
theft  The  defendant  paid  $300  for  said 
mules,  and,  within  an  hour  from  the  pur- 
chase thereof  from  the  thief,  aolA  the  same 
to  Davis  &  Younger.  Davis  &  Younger  ex- 
ported said  mules.  The  defendant  had  no 
notice  or  knowledge  that  the  mnles  were 
stolen. 

[1]  The  only  question  Involved  Is  a  ques- 
tion of  law,  as  to  whether  or  not  the  defend- 
ant, who  purchased  the  mulra  in  question 
and  sold  the  same  without  any  knowledge 
of  the  plaintiff's  ownership,  is  answerable 
to  the  plaintiff  In  damages  for  the  wrongful 
conversion  of  said  mules.  • 

"A  wronfcfnl  sale  of  the  chattels  of  another, 
coupled  with  a  delivery  of  poBsessIon,  Is  nni- 
versatly  recognized  as  such  an  exercise  of  do- 
minion over  the  chattels  as  to  constitute  a  con- 
version by  the  seller.  In  sacb  case  it  is  imma- 
terial that  the  seller  makes  the  sale  under  the 
belief  that  the  property  la  bis  own  and  In  igno- 
rance of  the  true  owner's  rights,  and  no  demand 
is  necessary  before  institution  of  suit"  28  Am. 
&  Eng.  Enc.  of  Iaw  (2d  Ed.)  696. 

"One  who,  though  acting  in  good  faith,  pur- 
chases a  chattel  from  a  person  In  possession,  hut 
without  title  or  authori^  or  indicia  of  authority 
from  the  true  owner  to  sell,  acquires,  as  against 
the  true  owner,  no  title,  and  the  latter  may 
maintain  trover  for  its  conversion;  and  if  a 
person  purchases  chattels  from  one  in  posses- 
don,  but  without  title  or  authority  from  the 
owner  to  sell,  and  sells  them  again,  or  otherwise 
actually  converts  them  to  his  own  use,  as  by 
refusing  to  return  them  to  the  owner  on  demand, 
he  is  unquestionably  liable  for  conversion, 
though  at  the  time  of  the  purchase  he  was  un- 
aware of  the  rights  of  the  true  owner."  28  Am. 
&  Eng.  Enc.  of  Law  (2d  Ed.)  702. 

See  38  Cyc.  2023-2024. 

In  Velsian  v.  Lewis,  15  Or.  639,  16  I^c. 
631,  3  Am.  St.  Rep.  184,  the  court  said: 

"At  first  blush  it  may  seem  strange  that  one 
who  takes  possession  of  goods  or  chattels  under 
a  contract  of  purchase,  from  one  who  bad  no 
right  to  sell,  should  be  treated  as  a  wrongdoer, 
but  the  explanatinn  of  the  principle  lies  in  the 
common-law  maxim  caveat  emptor,  which  ap- 
plies to  the  transfer  of  personal  property.  It 
is  the  buyer's  own  fault  if  be  is  so  negligent  as 
not  to  ascertain  the  rijrht  of  the  vendee  to  sell, 
and  he  cannot  invoke  his  bona  fides  to  protect 
himself  from  liability  tn  the  true  owner,  who 
can  only  be  divested  of  bis  rights  or  title  to  his 
property  by  his  own  act  or  by  the  opemtioD  of 
law.  Every  person  ia  bound  at  his  peril  to  as- 
certain in  whom  the  real  title  to  property  is 
vested,  and,  however  much  diligence  be  may  ex- 
ert to  that  end,  he  must  abide  by  the  conse- 
quences of  any  mistake.  *  •  •  Nothinn  can  be 
plainer  than  that  no  one  can  sell  a  right  when 


»For  otltar  caMs  ■••  him  tophs  aad  KBT-NXIHBBH  In  all  Kv-Nnmbered  Dlgwtt  and  Indtxaa 

Digitized  by 


Google 


WALKEB 


T.  PEOPLE 


747 


be  UnueU  has  none  to  sell,  and  that  even  radi 
wrongfol  sale,  bj  whomsoever  made,  whether  by 
thief  or  bailee,  acts  in  derogation  of  the  rights  of 
the  owner  and  in  hostility  to  bis  own  authority, 
and  consequently  can  neither  acquire  themselves, 
nor  confer  on  the  purchaser,  any  right  or  title 
of  such  owner." 

The  law  seems  to  be  almost  aniversally 
established  against  the  contention  of  the  de- 
fentAftit  that  the  acts  complained  of  do  not 
constitute  wrongful  conversion  which  would 
make  him  answerable  to  the  plalntlCT  in  dam- 
ages, and  the  judgment  of  the  lower  court  Is 
not  only  supported  by  the  great  weight  of 
authorities,  but  seems  to  be  supported  by 
the  sound  principles  of  reason  and  justice. 

[2]  It  Is  the  contention  of  the  defendant 
that  the  action  of  conversion  will  not  lie,  for 
the  reason  that  the  plaintiff  has  not  made 
demand  on  the  defendant  for  the  property 
before  the  Institution  of  the  action.  Where 
the  defendant  has,  by  disposing  of  the  prop- 
erty, or  other  acts,  rendered  demand  futile 
and  useless,  a  demand  is  not  an  essential 
prerequisite  to  the  maintenance  of  an  action 
in  conversion.  Ctoortis  v.  Cane,  32  Vt.  232. 
76  Am.  Dec.  174;  Phelps,  Dodge  &  Palmer 
Co.  T.  Halsell  &  Prazler,  11  Okl.  1,  65  Pac. 
.340.  The  facts  In  this  case  are  that  the  de- 
fendant, within  an  hour  after  the  purchase 
of  the  mules,  had  sold  the  same  to  another 
party,  and  demand  for  the  possession  there- 
of by  the  plaintiff  would  have  been  a  use- 
less act. 

The  Judgmoit  of  the  trial  court  should 
therefore  be  affirmed. 

PER  CDBIAM.  Adopted  In  whole. 

a4  Okl.  Cr.  46S)  ' 

THOMAS  T.  STATE.   (No.  A-2908.) 
(CrimiBal  Oourt  of  Appeals  of  Oklahoma.  May 

18,  1918.) 

fSvllabua  by  Editorial  Staff.) 

1.  Cbiminal  Law  «=» 1032(7)  —  Assignments 
or  Ebbob— Vabiancb. 

An  assignment  of  error  in  tbat  there  was  a 
&tal  variance  between  allegations  of  informa- 
tion and  proof  not  urged  in  the  court  below,  and 
not  a  ground  for  reversal  presented  in  the  peti- 
tion io  error,  need  not  be  considered. 

2.  Chimin AL  Law  «=>1033(1)  —  App«ai/— Ju- 

BISDICTION— VaKIANCB. 

An  assignment  that  there  was  a  fatal  va- , 
riance  between  the  allegations  of  the  informa- 
tion and  the  pToot  is  not  a  matter  that  goes  to 
the  court's  jurisdiction. 

Appeal  from  County  Gourtt  Latimer  Coun- 
ty; C.  R.  Hunt,  Judge. 

J.  A.  Thomas  was  convicted  of  selling  in- 
toxlcatliig  liquors,  and  sentenced  to  pay  a 
fine  of  $50,  and  to  serve  a  term  of  30  days' 
imprisonment  In  the  county  Jail,  and  he  ap- 
peals. Judgment  afQrmed. 

Jones  &  Lester,  of  Wllburton,  for  plaintiff 
In  OTor,  S.  P.  Freellng,  Atty.  Gen.,  and 
B.  UcMUlan,  Asst  Atty.  Oen.,  for  the  State. 

PER  CUBIAM.  Only  two  alleged  errors 
are  urged  in  this  court  for  a  reroBat  of  this 


Judgment:  (1)  That  the  verdict  and  judy< 
ment  are  contrary  to  the  evidence;  (2) 
that  there  is  a  fatal  variance  between  the 
allegations  of  the  information  and  the  proof. 

[1>2]  The  second  assignment  of  error  was 
not  urged  In  the  court  below,  and  is  not  one 
of  the  grounds  for  reversal  presented  in  the 
petition  in  error.  It  is  unnecessary,  there- 
fore, to  consider  same,  except  to  say  that  it 
is  not  a  matter  that  goes  to  the  jurisdiction 
of  the  court,  nor  do  we  think  same  of  such 
merit  to  require  a  reversal  of  this  judgment 
if  it  had  been  properly  presented. 

The  evidence  is  conflicting.  This  court  Is 
not  authorized  to  substitute  its  Judgment  on 
a  question  of  fact  for  that  of  the  jury.  Suf- 
fice It  to  say  that  there  is  evidence  in  the  rec- 
ord which,  If  believed  by  the  Jury,  is  am- 
ply sufficient  to  authorize  a  conviction  of 
the  crinie  charged. 

For  the  reasons  stated,  the  Judgment  is 
affirmed. 

==■  (81  CoJo.  148) 

WALKER  et  al.  v.  PEOPLR    (No.  8778.) 

(Supreme  Court  of  Colorado.    Jan.  7,  1918. 
BebearUig  Denied  April  1,  1018.) 

1.  Taxation  «=»S67(2)— Inhebitanob  Tax- 
Bonds  OF  NONBESIDBNT. 

Unregistered  bonds  of  a  Colorado  corpora- 
tion, owned  by  a  New  York  decedent,  and  held 
by  him  in  the  state  of  New  York,  thongh  secur- 
ed by  mortgage  on  realty  situated  In  Colorado, 
Wyoming,  and  New  Mexico,  were  not  taxable 
by  Colorado  under  the  Inheritance  Tai  Law  of 
1913  (Laws  1913,  p.  539),  imposing  a  tax  on 
the  transfer  by  will  or  intestate  laws  of  prop- 
erty within  the  state  when  decedent  was  a  non- 
rendent  at  the  time  ot  his  death. 

2.  Taxation  <=»^  —  InnsBrrANCE  Tax  — 
SonjKCT  OF  Tax. 

The  succession  and  not  the  thing  Inherit* 
ed  is  the  subject  of  the  inheritance  tax. 

8.  Taxation  €=»867(2)  —  Inhbritanci  Tax- 
Bonds  OF  NONBESIDENT. 
The  situs  of  unregistered  corporate  bonds  is- 
sued by  a  corporation  of  the  state  is  the  domicile- 
of  a  nonresident  owner,  and  they  are  taxable 
there,  except  when  tfae  bonds  are  not  in  the 
custody  of  the  nonresident  owner,  but  physical- 
ly present  in  tfae  state  of  issue. 

Hill,  C.  J.,  and  Scott,  J.,  dissenting. 

En  Banc.  Error  to  District  Court,  City 
and  County  of  Denver;  William  D.  Wright,. 
Judge. 

Proceeding  to  fix  Inheritance  tax  by  the 
People  of  the  State  of  Colorado  against  Don- 
ald C.  Walker  and  Augustus  N.  Hand,  exec- 
utors,' and  Marion  Brookman.  executrix  of 
the  estate  of  John  C.  Brookman,  deceased. 
To  review  the  Judgment,  the  executors  and 
executrix  bring  error.  Reversed,  and  cause 
remanded  fdr  further  proceedings  in  accord- 
ance with  the  opinion. 

Wllltem  N.  Taile,  of  Denver,  for  plaintifl^ 
In  enor.  Leslie  B.  Hubbard,  Atty.  Gen.,  and 
John  L.  Schwelgert,  Asst.  Atty.  Oen.,  for  the 
People. 

BAILEY,  J.  This  Is  a  proceeding  to  review 
a  Judgment  of  the  district  court  affirming  an 
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order  of  the  connty  court  fixing  the  amonnt 
due  the  State  as  Inheritance  taxes  In  the  es- 
tate of  John  n.  Brookman,  deceased.  Brook- 
man  was  a  resident  of  the  State  of  New 
York.  Included  In  hia  estate  were  certain 
unregistered  bonds  of  a  Colorado  corporation, 
the  payment  of  which  was  secured  by  mort- 
gage on  certain  real  pr(^rty  situated  In  the 
States  of  Colorado,  Wyoming  and  New  Mex- 
ico. The  decedent  held  these  bonds  In  the 
State  of  his  residence.  Upon  the  theory  that 
they  were  property  within  this  State  be- 
cause of  the  situs  of  some  of  the  real  prop- 
erty mortgaged  to  secure  their  payment  the 
Inlierltance  Tax  Appraiser  Imposed  a  tax 
upon  their  transfer  by  inheritance.  In  sub- 
stance  the  executors  contend  that  the  tax 
is  not  authorized  by  the  statute  on  -the 
ground  that  the  bonds  are  not  property  with- 
in  the  State  within  the  meaning  of  .the  stat- 
ute, and  that  to  give  the  law  a  construction 
necessary  to  Include  and  cover  the  bonds 
would  be  a  violation  of  both  the  state  and 
federal  Constitution. 

The  Inheritance  Tax  Law  of  1913,  Laws 
1913,  page  &39,  nnder  which  the  appraiser 
assessed  the  tax,  Is,  so  far  as  applicable  as 
follows: 

"A  tax  shaU  be,  and  is  hereby,  imposed  upon 
the  transfer  of  any  property,  real,  personal  or 
mixed,  or  of  any  interest  therein  or  income 
tiierefrom,  in  trust  or  oQierwIse,  to  any  person 
or  persons,  institution  or  corporation,  except 
as  hereinafter  exempted,  in  the  following  cases: 
•  •  •  When  the  transfer  is  by  will  or  intes- 
tate laws  of  property  within  the  State  and  the 
decedent  was  a  non-resident  of-  the  State  at  the 
time  of  hia  death." 

■  There  is  no  dispute  of  the  State's  right  to 
impose  an  excise  on  the  bonds  passing  by 
inheritance,  if  they  are  to  be  considered  as 
property  within  the  State.  As  was  stated 
in  Brown  v.  Elder,  32  Colo.  627,  at  page 

,632,  77  Pac  853,  855: 

"First,  an  inheritance  tax  is  not  one  on  prop- 
erty,  but  one  on  the  succession;  second,  the 
right  to  take  property  by  devise  or  descent  is 
a  creature  of  the  law,  and  not  a  natural  right, 
and  therefore  the  authority  which  confers  it 
may  impose  conditions  upon  it.  From  these 
principles  it  is  deduced  that  the  State  may  tax 
privileges,  discriminate  between  relatives  and 

*  grant  exemptions,  and  is  not  precluded  from 
this  power  oy  the  provisions  of  the  respective 
state  Constitutions  requiring  uniformity  of  tax- 
ation." 

[1]  Decedent  was  a  resident  and  citizen  of 
the  State  of  New  Tork.  The  bonds,  drawn 
to  bearer,  were  payable  In  New  York  and 
were  kept  by  him  at  bla  domicile  there. 
Prior  to  his  death  they  manifestly  were  be- 
yond the  reach  of  the  taxing  power  of  this 
State,  for  any  purpose.  Upon  his  decease 
the  right  of  succession  was  governed  by, 
and  subject  to,  the  laws  of  New  York,  not 
of  Colorado,  and  neither  the  bonds,  as  the 
measure  of  the  tax,  nor  the  right  to  take 
them  by  inheritance,  which  is  the  thing  ac- 
tually taxed,  have  any  situs  in  this  State. 
The  rule  la  stated  In  37  Cyc  1562,  as  fol- 
lows: 


"Shares  of  stock  in  a  domestio  ewDonflfn  art 
subject  to  the  tax  at  the  domicile  of  the  corpo- 
ration on  their  transfer  by  will  or  under  the  in- 
testate  laws,  although  the  decedent  was  a  non- 
resident, and  this  is  without  regard  to  the  place 
where  the  certificates  may  he  kept.  But  a  dlf* 
ferent  rule  applies  to  the  bonds  of  a  corpora- 
tion. The  bonds  of  a  domestic  corporation  are 
not  taxable  at  the  domicile  of  the  corporation 
if  kept  at  the  domicile  of  a  non-resident  owner, 
bat  are  subject  to  the  tax  if  physically  ^Rsent 
in  the  State,  althon^  belonging  to  a  nonresi- 
dent decedent." 

It  is  contended  by  the  State  that  the  fact 
that  the  payment  of  the  bonds  Is  secured  up- 
on property  within  this  State  brings  them,  as 
evidences  of  this  debt,  within  its  power  for 
the  purpose  of  taxation,  on  the  ground, 
among  others,  that  creditors  are  compelled  to 
invoke  local  laws  to  enforce  the  obligation. 
Blackstone  t.  Miller.  188  U.  S.  189,  23  Sup. 
Ct.  277,  47  L.  Ed.  439,  is  dted  and  relied  up- 
on  In  support  of  this  contention.  The  ques- 
tion In  that  case  was  whether  a  debt  due  an 
Illinois  decedent  by  a  cp-partnership  In  New 
York,  and  money  deposited  by  him  in  a  New 
York  Trust  company,  were  taxable  under  a 
clause  in  the  New  York  Inheritance  Tax 
statute,  imposing  a  tax: 

"  *  *  *  Upon  the  transfer  of  any  property, 
real  or  personal.  •  •  •  When  the  transfer  is 
by  will  or  intestate  law,  of  property  within  the 
State,  and  the  decedent  was  a  non-resident  of 
the  State  at  the  time  of  his  death."  Laws  1886. 
c.  908,  §  220,  as  amended  by  Laws  1897,  a  284. 
S  2. 

The  court  held  In  substance  that  this  class 
of  indebtedness  was  taxable  la  the  stAta 
where  the  debtor  resides,  when  the  property 
Is  actually  physically  there.  It  Is  urged  by 
the  State  that  this  ease  ls  decisive  of  the  one 
at  bar,  and  that  It  In  effect  overrules  the  au- 
thority relied  upon  by  plaintiffs  In  error, 
which  la  primarily  State  Tax  on  Foreign  Held 
Bonds,  sub  nom.  Cleveland  P.  &  A  Co.  v. 
Pennsylvania,  82  U.  S.  (15  Wall.)  300,  21  I*. 
Bd.  179,  in  which  case  a  tax  was  levied  ui>- 
on  bonds  of  a  corporation  doing  business  in 
Pennsylvania,  when  the  bonds  were  kept  at 
the  domicile  of  the  owner  in  another  8tat& 
At  page  187  the  court  said: 

"Corporations  may  be  taxed,  like  natural  per- 
sons, upon  their  property  and  businesa.  But 
debts  owing  by  corporationa,  like  debts  owing 
by  individnais,  are  not  property  of  the  debtors 
in  any  sense;  they  are  obligations  of  the  debt- 
ors, and  only  possess  value  In  the  hands  of  tbe 
creditors.  With  them  they  are  property,  and 
in  their  hands  they  may  be  taxed.  To  call  debts 
property  of  the  debtors  is  simply  to  misuse 
terms.  All  the  property  there  can  be,  in  the 
nature  of  things,  in  debts  of  corporations,  be- 
longs to  the  creditors,  to  whom  they,  are  paya- 
ble, and  follows  their  domicile,  wherever  that 
may  be.  Their  debts  can  have  no  locality  sep^ 
arate  from  the  parties  to  whom  they  are  due. 
This  principle  might  be  stated  in  many  different 
ways,  and  supported  by  citations  in  numerous 
adjudications,  but  no  number  of  authorities,  abd 
no  forms  of  expression  could  add  anything  to 
its  obvious  truth,  which  is  recoguized  upon  its 
sim^e  statement. 

**The  bonds  issued  by  the  railroad  company 
In  this  case  are  undoubtedly  property,  but  prop- 
erty in  the  hands  of  the  holders,  not  property 
of  the  obligors.  So  far  as  they  are  held  by  non- 
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residents  of  the  State,  they  are  property  beyond 
tbe  jurisdiction  of  the  State." 

This  priDclple,  unless  overruted  by  Black- 
stone  V.  Miller,  supra,  clearly  preclndes  the 
taxation  of  the  Brookman  bonds  as  property 
within  this  State.  That  the  court.  In  Black- 
st4Mie  T.  MUler,  supra,  had  no  Intention  to 
overturn  its  dedsiOD  in  State  Tax  on  For- 
eign Held  Bonds,  supra,  so  far  as  It  af- 
fected bonds,  is  clearly  evident  from  the  opin- 
ion therein,  where  (188  U.  S.  206,  23  Sup. 
Ct.  279,  47  h.  Ed.  at  page  445)  the  court  says: 

"There  is  no  conflict  betweesi  oar  views  and 
the  point  decided  in  the  case  reported  under  the 
name  of  State  Tax  on  Forei^  Held  Bonds.  15 
WaU.  300  [21  L.  Ed.  179]  sub  nom.  Cleveland 
P.  &  A.  Co.  V.  Pennsylvania  [16  WaU.  300]  21 
L.  Ed.  279  [179].  The  taxation  in  that  case 
waa  on  the  interest  on  bonds  held  out  of  tbe 
State.  Bonds  and  negotiable  Instruments  are 
more  than  merely  evidences  of  debt  The  debt 
is  inseparable  from  the  paper  which  declares 
and  constitutes  it,  by  a  tradition  which  comes 
down  from  more  archaic  conditions.  Bacon  v. 
Hooker,  177  Mass.  335,  337,  68  N.  E.  1078  [S3 
Am.  St.  Rep.  279].  Therefore,  considering  only 
the  place  of  the  property,  it  was  held  that  bonds 
held  out  of  the  State  could  not  be  reached.  The 
decision  has  been  cut  down  to  its  precise  point 
by  later  cases.  Savings  &  I*.  Soc.  v.  Multnomah 
Connty,  169  U.  S.  421,  42  L.  Ed.  803,  806,  18 
Snp.  Ct.  392;  New  Orleans  v.  Stemple.  175 
U.  S.  309.  319,  320,  44  L.  Ed.  174,  180,  20 
Sup.  Ct  110." 

The  cases  dted  by  defendant  In  error  are 
all  diatlosulshable  by  some  vital  and  con- 
trolling fact  from  the  case  at  bar.  Thus,  In 
Blackstone  t.  Miller,  supra,  ancillary  admin- 
istration was  In  progress  In  the  courts  of 
tbe  taxing  stata  This  Is  also  true  In  In  re 
Rogers'  Estate,  149  Mich.  305,  112  N.  W. 
931,  U  L.  R.  A.  (N.  S.)  1134,  119  Am.  St 
Rep.  677;  Alvany  v.  Powell,  55  N.  C.  51; 
State  T.  Datrymple,  70  Md.  294,  17  Atl.  82, 
3  L.  B.  A.  872,  and  in  the  Massachusetts 
cases. 

It,  3]  It  Is  settled  law  that  It  is  the  suc- 
cession which  is  the  subject  of  the  tax,  and 
not  the  thing  inherited.  In  the  case  at  bar 
there  is  no  ancillary  administration  here. 
The  decedent,  the  legatees,  and  the  bonds 
themselves,  now  are,  and  have  been  at  all 
times,  beyond  this  Jurisdiction.  So  far  as 
the  bonds  In  question  be  concerned,  there 
Is  no  property,  or  evidence  of  indebtedness 
belonging  to  the  Brookman  estate  physical- 
ly within  this  jurisdiction  nor  Is  this  State 
coacemed  in  any  manner  with  the  process 
of  succession.  In  substance  It  is  urged  by 
defendant  In  error  that  the  State  has  au- 
thority under  the  statute  to  tax  the  right 
of  non-resident  legatees  to  inherit  property 
outside  of  the  State,  under  the  foreign-pro- 
bated will  of  a  non-resident  testator.  Hie 
bonds  being  unregistered,  pass  upon  dellv* 
«y,  Just  like  money.  They  are  manifestly 
transitory  and  fugitive,  and  this  State  Is 
powerless  to  place  its  hand  upon  them,  for 
the  purpose  of  taxation,  In  the  absence  of 
direct,  specific  legislation  to  that  effect  For 
taxing  purposes  the  debt  which  the  bonds 
t^resent  is  the  property  of  the  bond  hold- 


er, and  not  of  the  debtor.  The  sitas  of  tbe 
bonds  Is  the  domicile  of  the  owner,  and 
they  are  taxable  there.  This  is  the  rule 
except  when  such  property  Is  not  In  the  cus- 
tody of  the  non-resident  owner,  but  is  physi- 
cally present  In  the  state  proposing  to  levy 
the  tax. 

Cases  In  state  courts  denying  the  right 
to  tax  evidences  of  indebtedness  secured  by 
local  real  estate,  but  held  abroad,  are  tbe 

following: 

In  re  Preston's  Estate,  76  App.  Div.  250. 
78  N.  T.  Soi^.  91,  fbe  syllabus  reads  as  fol- 
lows: ' 

"Bonds  of  a  private  individual  secured  by  a 
mortgage  on  real  estate  in  New  York,  both 
bonds  and  mortgage  being  kept  in  good  faith 
outside  of  the  State,  are  not  subject  to  the 
taxable  transfer  acts." 

The  court,  citing  In  re  Bronson's  Estate, 
150  N.  Y.  1,  44  N.  a  707,  34  U  R.  A.  238, 
55  Am.  St  Rep.  632,  said  it  was  unable  to 
distinguish  this  case  from  that  "where  it 
was  held  that  tbe  bonds  of  a  domestic  cor- 
poration, owned  and  held  In  a  foreign  state, 
could  not  be  reached  by  the  taxable  trans- 
fer acts,"  ddng,  alao^  State  Tax  on  Foreign 
Held  Bonds,  supra. 

Gllbertson  v.  Oliver,  129  Iowa,  668,  105 
N.  W.  1002,  4  L.  B.  A.  (N.  S.)  953,  was  de- 
cided under  a  statute  providing  that  "atl 
property  within  the  jurisdiction  ♦  •  • 
and  any  interest  therein,  whether  belong- 
ing to  the  inhabitants  of  this  state  or  not, 
and  whether  tangible  or  Intangible,  which 
shall  pass  by  will  or  by  tbe  statutes  of  in- 
heritance, of  this  or  any  other  state,  or  by 
deed,  grant,  sale  or  gift,  *  •  •  in  pos- 
session or  enjoyment  after  the  deatb  of 
the  grantor  or  donor,  to  any  person  in  trust 
or  otherwise  •  •  • "  (Code,  {  1467)  Is 
subject  to  a  collateral  Inheritance  tax. 
Part  of  the  property  Involved  was  notes 
and  mortgages  owned  by  residents  of  Iowa 
and  secured  by  property  situated  therein. 
The  court  admitting  that  "there  is  a  conflict 
In  tbe  adjudicated  cases  as  to  whether  such 
evidences  of  Indebtedness  are  taxable  at  the 
domicile  of  the  owner,  or  whether  the  ac- 
tual situs  of  such  property  •  •  •  deter- 
mines the  liability  to  taxation,"  says: 

*The  great  weight  of  authority,  however,  sup- 
ports the  holding  of  our  own  cases  that  this 
species  of  personal  property,  which  is  in  a  sense 
intangible  and  incorporeal,  is  taxable  at  the 
domicile  of  the  owner,  and  not  elsewhere,  un- 
less the  owner  has  himself  given  It  a  different 
situs." 

The  court  then  quotes  Olty  of  Davenport 
T.  M.  ft  H.  B.  R.  Oa,  12  Iowa.  S39.  to  tne 
following  effect: 

"It  is  tme  that  tiie  situs  of  the  property 
mortgaged  is  within  the  jurisdiction  of  the 
state  but  the  mortgage  itself,  being  personal 
property,  a  chose  in  action,  attaches  to  the  per- 
son of  the  owner." 

Tbe  court  also  quotes  with  approval  from 
Hunter  v.  Board  of  Supervisors,  33  Iowa, 
376,  11  Am.  R^.  132,  to  the  following  effect: 
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"The  debt  due,  of  which  the  notps  are  the 
evidence,  is  property,  vested  in  the  owner 
wherever  he  may  reside.  This  property  in  the 
right — the  chose  in  action— is  as  absolute  a 
property  therein,  and  he  is  as  well  entitled  to 
it  aa  be  is  to  tangible  property  in  possession. 
And  this  species  of  property— debts  due — must 
in  the  nature  <d  things,  follow  and  be  with  the 
owner ;  except  perhaps  when  be  has  conferred 
authority  upon  some  one  else  as  his  agent  to 
loan,  manage,  receive  and  collect  the  same  for 
him.  ♦  •  •  The  right  to  the  'money  due' 
being  in  the  appellant,  the  property  in  the  right 
must,  of  necessity,  be  in  the  place  where  he 
resides,  irrespective  of  the  situs  of  the  evi* 
deuce." 

In  Ite  Fearlng's  Will.  200  N.  T.  340,  93 
N.  R  056,  It  is  stated  Id  the  syllabus : 

•Transfer  Tax  Law  (Laws  1892,  c.  399),  sec. 
1,  provides  that  a  tax  shall  be  imposed  on  the 
transfer  by  will,  or  intestate  law,  of  property 
within  the  State,  where  the  decedent  was  a  non- 
resident at  the  time  of  his  death.  Held,  that 
bonds  passing  under  the  will  of  a  non-resident 
pursuant  to  a  power  of  appointment  were  not 
property  within  the  State  within  such  act,  and 
subject  to  taxation  because  the  bonds  were  se- 
cured by  mortgages  on  lands  located  in  New 
York." 

At  page  344  of  200  N.  T.,  and  page  958 
of  the  opinion  In  93  N.  E.,  the  court  said : 
"Whether  the  bonds  are  secured    •    *  • 

of  corporate  property,  or,  •  •  *  by  mort- 
gages of  the  property  of  individuals,  tbey  rep- 
resent, equally,  debts  of  their  makers,  which, 
as  cboses  in  action,  under  tfae  general  rule 
of  law,  are  inseparable  from  the  personalty  of 
the  owners." 

The  contentloD  of  defendant  in  error  can 
prevail  only  upon  the  theory  laid  down  In 
Blackstone  v.  Miller,  supra,  to  the  effect 
that  for  Inheritance  tax  purposes  a  debt 
may  be  taxed  at  the  domicile  of  the  debtor; 
but  this  was  declared  where  the  property 
was  physically  in  the  taxing  state,  and  an- 
cillary administration  was  In  progress  In 
its  courts,  and  can  not  be  considered  an  au- 
thority for  the  Imposition  of  the  tax  under 
consideration.  In  any  event,  bonds,  such 
as  are  here  involved,  are  specifically  except- 
ed by  that  opinion  from  the  operation  oi 
the  special  rule  therein  laid  down. 

It  will  be  observed  that  in  some  of  the 
cases  the  domicile  of  the  owner  has  been 
held  to  furnish  the  test  of  Jurisdiction  for 
the  purpose  of  taxation,  while  In  others 
this  test  has  yielded  to  the  actual  situs  of 
the  property  within  the  territorial  limits 
of  the  taxing  anthorlty,  but  in  no  case  has 
the  domicile  of  the  debtor,  or  the  location 
of  the  secnritles,  been  taken  as  the  situs  for 
the  purpose  of  taxation  In  the  absence  of 
some  special  circumstance  which  the  court 
considered  gave  it  an  actual  sitns.  No  snch 
circumstance  exists  here.  Moreover,  wheth- 
er the  test  to  be  applied  is  the  domicile  of 
the  owner,  or  the  place  where  the  securities 
are  actually  located,  since  both  are  in  the 
State  of  Hew  York,  the  conclualon  must  be 
that  the  bonds  are  exempt  from  taxatlcm 
in  Colorado. 

The  judgment  of  the  trial  court  Is  revers- 
ed and  the  cause  remanded  for  farther  pro- 


ceedings In  accordance  with  the  views  here- 
in expressed. 

HILL.  C.  J.  (dissenting).  In  Re  Bronson, 
Deceased.  150  N.  T.  1,  44  N.  E.  707,  34  U  R. 
A.  238, 55  Am.  St  Rep.  632,  decided  October  6, 
1896,  It  was  held  that  bonds  of  domestic  cor- 
porations owned  by  and  in  possession  of  a 
nonresident  decedent  at  his  domicile  at  the 
time  of  his  death,  and  which  then  passed  to 
nonresidents  by  will  or  the  law  of  descent  In 
the  state  where  he  lived,  were  not  subject  to 
taxation  in  New  York  under  that  portion  of 
its  transfer  tax  act  which  reads: 

"When  the  transfer  is  by  will  or  intestate 
law,  of  property  within  the  state,  and  the 
decedent  was  a  nonresident  at  the  time  ot  his 
death."  I«ws  1892,  c.  399.  $  1. 

In  construing  this  language,  the  court  con- 
sidered with  It  and  gave  emphasis  to  section 
I  22  of  the  New  York  act  which  defines  the 
j  word  "property"  as  meaning  all  property  or 
'  interest  therein  over  which  the  state  had 
I  jurisdiction  for  the  purposes  of  taxation.  A 
very  able  dissenting  opinion  was  rendered  by 
Justice  Vann,  concurred  In  by  Justice  O'Brien; 
the  majority  oi^nlon  was  written  by  Justice 
Gray. 

In  Re  Houdayer,  Deceased,  150  N.  T.  37,  44 
N.  E.  718,  34  U  R  A.  236.  55  Am.  St.  Rep.  642, 
the  same  court  held  that  Individual  deposits 
of  a  nonresident  decedent  in  a  trust  company 
in  that  state  were  subject  to  this  tax  under 
the  same  act.    The  opinion  was  by  Justice 
Vann  and  per  his  reasoning.  It  was  a  debt  ow- 
ing by  the  trust  company  to  the  nonresident 
decedent,  yet  regardless  of  this  he  held  It  was 
property  within  the  state  so  far  as  the  trans- 
fer act  or  inheritance  tax  law  so-called  was 
concerned,  it  being  agreed  by  all  (and  Is  con- 
ceded here)  that  It  Is  not  a  tax  upon  property, 
but  rather  upon  the  right  to  receive  it.  Jus- 
tice O'Brien  concurred  with  Justice  Vami: 
Chief  Justice  Andrews  and  Justices  Bartlett 
and  Martin  concurred  in  the  result  upon  the 
theory  that  a  deposit  of  money  In  a  bank,  al- 
though technically  a  debt,  is  still  money  for 
all  practical  purpcees  and  as  such  was  taxa- 
ble under  the  transfer  act.  Justice  Gray  filed 
a  dissenting  <^lnIon,  In  which  Justice  Ral^ht 
concurred,  to  the  effect  that  the  trust  com- 
pany was  a  mere  creditor  of  the  decedent, 
and  for  that  reason  that  it  did  not  constitute 
property  within  the  state,  so  far  as  their 
transfer  act  was  concerned.   I  am  unable  to 
harmonize  the  two  opinions  or  to  gather  from 
them  sufficient  upon  which  to  hazard  a  guess 
as  to  what  the  future  position  of  that  court 
will  be  on  similar  questions.  The  former  ot 
these  cases  Is  the  only  case  dted  In  37  Cyc 
1562,  to  sustain  Its  statement  set  forth  Id  the 
opinion  of  the  court  here  to  the  effect  that  the 
right  to  Inherit  these  bonds,  when  held  by  a 
nonresident  In  another  state,  is  not  subject  to 
such  a  tax  In  the  state  where  Issued  and 
where  the  lands  covered  by  the  mortgage  to 
secure  them  Is  situate. 

In  Blackstone  t.  MlUer,  188  U.  S.  189,  23 
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Sup.  Ct  277,  47  L.  Ed.  4S9,  It  was  beld  that  a 
deposit  by  a  dtlzen  of  IUIdoIs  In  a  trust  com- 
pany in  New  York  was  subject  to  tbe  transfer 
tax  in  New  York,  notwithstanding  that  the 
whole  succession  had  been  taxed  in  Illinois, 
Including  this  deposit.  This  opinion  was  not 
npon  the  theory  of  the  three  members  concur- 
ring in  the  opinion  In  the  New  York  case  lost 
referred  to,  but  to  the  contrary  takes  the  po- 
sition of  Jnstlces  Yann  and  Gray  that  the 
relation  was  that  of  debtor  and  creditor,  but 
disagreed  with  the  latter  as  to  the  result 
which  should  follow.  For  instance,  the  court 
■ays: 

"What  eiTCs  the  debt  validity?  Nothing  but 
the  fact  tnat  the  law  of  the  place  where  the 
debtor  is  will  make  him  pay." 

And  again: 

"Power  over  the  person  of  the  debtor  confers 
Jurisdiction,  we  repeat.  And  this  being  so,  we 
perceive  no  better  reason  for  denying  the  right 
of  New  York  to  impose  a  succession  tax  on 
debts  owed  by  its  citizens  than  upon  tangible 
chattels  found  within  the  state  at  the  time  of 
the  death." 

In  commenting  upon  State  Tax  on  Foreign 
Hehl  Bonds,  16  Wall.  300,  21  U  EU  179,  the 
court  distinguished  it  from  this  class  of  cases 
and,  among  other  things,  said: 

'The  taxation  in  that  case  was  on  the  in- 
terest on  bonds  beld  out  of  the  state.  Bonds 
sod  negotiable  instruments  are  more  than  mere- 
ly evidences  of  debt  The  debt  Is  inseparable 
from  the  paper  which  declares  and  constitntee 
it,  by  a  tradition  which  comes  down  from  more 
iTcbafc  conditions.  Bacon  v.  Hooker,  177  Uass. 
SS5,  337  r58  N.  E.  1078,  83  Am.  St  Rep.  279]. 
Therefore,  considering  only  the  place  of  the 
property,  It  was  held  that  bonds  held  out  of  the 
state  could  not  be  reached.  The  deciaicai  has 
been  cut  down  to  its  precise  point  by  later 
cases.  •• 

For  the  reason  last  stated,  and  the  fact  that 
the  case  referred  to  was  concerning  a  tax  on 
pnq^erty,  and  not  a  tax  npon  the  right  to  Inher- 
it It,  I  do  not  think  It  applicable  herew  Instate 
T.  Probate  Court,  128  Minn.  371,  150  N.  W. 
1094,  L.  R.  A.  1916A.  901,  it  was  held  that  a 
promissory  note,  as  well  as  a  book  account,  of 
a  Minnesota  corporation  held  by  a  reslduit  of 
Pennsylvania  and  who  died  with  the  note  in 
his  possession  in  the  latter  atat^  was  sub- 
ject to  a  tax  upon  the  right  to  succeed  to 
the  ownership  of  said  property  in  Minnesota 
under  the  language  of  their  act,  which  reads: 

"When  a  transfer  is  by  will  or  intestate  law, 
of  property  within  the  state  or  within  its  juris- 
diction and  the  decedent  was  a  nonresident  of 
the  state  at  the  time  of  his  death."  Gen.  St 
1913,  {  2271. 

Thi^  case  goes  Into  the  history  of  the  ques- 
tion in  detail,  showing  that  the  right  to  suc- 
ceed to  ownership  is  taxable  by  the  state  hav- 
hig  jurisdiction  of  the  debtor,  for  the  law  of 
that  state  furnishes  the  means  to  compel  pay- 
ment, etc.  While  the  Minnesota  act  has  these 
additional  words  not  contained  In  our  act, 
viz.  "or  within  Its  Jurisdiction,"  I  cannot  see 
that  they  add  anything  to  its  scope.  The 
words  "within  this  Jurisdiction"  are  used  al- 
ternately with  the  words  "within  the  state" 
and  to  my  mind  mean  "within  the  state." 


The  reasoning  of  the  Minnesota  court  gives 
no  extra  effect  to  them,  but  is  just  as  appli- 
cable to  the  paragraph  had  they  been  omitted. 

In  Re  Rogers'  Estate,  149  Mich.  305, 112  N. 
W.  931,  11  L.  R.  A.  (N.  S.)  1134,  119  Am.  St 
Rep.  677,  the  court  held  that  notes  secured 
by  mortgages  on  lands  in  Michigan  given  by 
residents  of  that  state,  owned,  by  a  nonresi- 
dent and  held  by  him  at  his  home  In  New 
York  at  the  time  of  his  death,  were  subject 
to  an  Inheritance  tax  In  Michigan  under 
the  provisions  of  their  act  which  reads: 

"When  the  transfer  is  by  will  or  intestate  law 
of  property  within  the  state,  and  the  decedent 
was  a  nonresident  of  the  state  at  the  time  of 
his  death."  Pub.  Acts  1903,  No.  196,  {  1. 

This  is  the  exact  language  of  our  act. 
Theirs  was  passed  In  1903,  ours  In  1913. 
Their  decision  placing  a  construction  there- 
on was  announced  July  15,  1907.  Hence, 
long  before  our  Legislature  adopted  the  ex- 
act language  of  the  Michigan  act.  It  bad  be- 
fore It  the  construction  of  the  Michigan  court 
thereon  holding  that  It  made  subject  to  this 
tax  a  note  held  by  a  nonresident  given  by  a 
citizen  of  their  state  when  secured  by  a 
mortgage  upon  lands  within  the  state. 

The  holding  in  Kinney,  Executor,  v.  Treas- 
urer. 207  Mass.  368,  93  N.  E.  586.  35  L.  R.  A. 
(N.  S.)  784,  Ann.  Cas.  1912A,  902,  Is  to  the 
same  effect  as  the  Michigan  court,  under  a 
somewhat  similar  statute.  In  commenting, 
the  court  said : 

"The  question  before  us  is  whether  these  se- 
curities are  property  within  the  jurisdiction  of 
the  commonwealth,  in  reference  to  taxation  up- 
on the  succesnon.  •  •  •  The  debt  belongs 
with  the  mortgage,  and  it  must  coexist  to  give 
the  mortgage  validity.  For  that  purpose  it  has 
a  situs  within  the  jurisdiction  of  tiie  state 
where  the  Und  Ilea." 

The  only  distinction  between  the  two  cases 
last  cited  and  this  Is  that  the  bonds  under 
consideration  are  [>ayable  to  bearer,  but  for 
the  purposes  of  this  tax  It  apiwars  to  me  that 
it  Is  a  distinction  without  a  material  differ- 
ence. All  the  authorities  that  I  have  been 
able  to  find  are  to  the  effect  that  under  sim- 
ilar language  the  right  to  succeed  to  owner- 
ship of  stock  of  a  domestic  corporation  held 
by  a  nonresident  Is  subject  to  this  tax.  The 
Minnesota  case  applies  it  to  an  unsecured 
note  as  well  as  a  book  account,  the  Massa- 
chusetts and  Michigan  cases  to  notes  secur- 
ed by  mortgages,  the  Supreme  Court  of  the 
United  States  case  to  a  bank  deposit  on  the 
theory  of  simple  debtor  and  creditor.  The 
reasoning  In  all  Is  to  the  effect  that  the  situs 
of  the  property  for  the  purpose  of  this  tax  is 
at  the  domicile  of  the  debtor  or  where  the 
property  covered  by  the  mortgage  Is  sit- 
uate. In  such  circumstances,  when  the  lan- 
guage of  our  act  is  considered  as  a  whole 
I  am  of  opinion,  as  said  by  Mr.  J^istlcc 
Holmes  in  Blackstone  v.  Miller,  supia,  con- 
cerning the  New  York  act,  that  It  was  intend- 
ed to  reach  the  transfer  of  this  property  if  It 
can  be  reached.  The  opinion,  as  I  understand 
it»  concedes  that  it  can  be  reached  by  ap- 
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proprlate  legislation.  I  am  of  opinion  that 
It  has  already  been  reached  by  the  language 
used.  Whether  ancUlftry  administration  is 
In  progress  or  not,  In  my  opinion,  makes  no 
difference.  The  question  to  be  determined 
Is  whether  our  act  has  attempted  to,  or 
whether  we  can,  tax  the  right  or  privilege 
to  Inherit  or  succeed  to  such  property.  This 
should  be  determined  by  conditions  as  they 
exist  at  the  time  of  the  death  of  the  testator. 
Such  being  the  case,  I  am  unable  to  appre- 
ciate wherein  the  question  of  ancillary  ad- 
ministration cuts  any  figure,  pertaining  to 
the  construction  which  should  be  given  to 
our  act.  It  might  aid  the  collection  of  this 
tax,  but  I  cannot  agree  that  there  sbouM 
be  any  difference  In  the  rule  to  be  applied 
to  the  same  class  of  property  simply  because 
one  estate  has  ancillary  admlnlstraHon  pend- 
ing and  the  other  has  not.  '  The  fact  that 
these  bonds  can  be  transferred  by  delivery 
In  another  state,  In  my  opinion,  makes  no 
difference ;  they  are  not  money.  A  note  In- 
dorsed In  blank  can  be  thus  transferred,  and 
If  secured  by  mortgage,  per  former  rulings 
of  this  court,  such  a  transfer  carries  with  It 
tJiB  equitable  right  to  have  the  mortgaged 
property  disposed  of  In  satisfaction  of  the 
debt.  A  bond  of  the  kind  under  consideration 
is  but  a  promise  to  pay,  and  Is  In  a  sense  but 
a  promissory  note.  It  Is  common  knowledge 
that  stocks  In  domestic  corporations  are 
quite  often  indorsed  In  blank  by  the  person 
to  whom  Issued  and  thereafter  sold  and 
transferred  by  delivery  through  the  hands  of 
numerous  persons,  t  can  think  of  no  reastm 
why  a  book  account  may  not  be  thus  ass^- 
ed  to  bearer  and  pass  title  accordingly.  If 
it  is  for  the  reason  that  the  bonds  are  pay- 
able to  bearer  that  they  are  exempt  from 
this  tax,  then,  in  my  opinion.  It  is  a  rea- 
son which  sacrifices  substance  to  form. 

SOOTT,  concurs. 


m  Colo.  US) 

SCALA.  T.  MINERS'  ft  MERCHANTS'  BANE 
OF  OURAT.   (No.  8702.) 

(Supreme  Court  of  Colorado.   Feb.  4,  1918. 
RehcAring  Denied  April  1,  iei&) 

1.  Banks  and  Banking  «=>148(1V-Patmknt 
OF  Checks— FoBOEsrEs. 

A  bank  cannot  charge  against  a  depositor's 
account  an  amount  paid  by  It  on  a  forged  in- 
dorsement of  a  check,  unless  payment  is  at- 
tributable to  fault  of  the  depositor,  or  unless  the 
money  has  reached  the  person  intended  or  the 
drawer  himself. 

2.  Appeai,  and  Erbob  (S=>S82(4)  —  Snpuu.- 

TIONS— DeFBCT  in  PaBTIES. 
Where  an  action  was  brought  by  one  as  ad- 
ministrator, by  agreement  with  all  interested 
parties,  to  determine  the  liability  of  each,  it 
cannot  be  complained  on  appeal  that  the  action 
should  have  been  brought  by  the  administrator 
individually,  especially  where  the  money  involv- 
ed was  known  by  all  to  belong  to  the  estate  and 
was  being  handled  by  the  administrator  in  bis 
Individnal  capacity  to  facilitate  a  transaction. 


3.  Banks  and  Banrino  «sg>148(l)— PATUEira 

OF  Checks— Fokqebies. 
In  action  by  depositor  to  recover  money  paid 
out  by  a  bank  on  a  forged  indorsement,  that 
the  person  who  forged  the  indorsement  had  pre- 
viouslv  had  the  power  to  Indorse  paper  was  im- 
material, where  the  giving  of  such  power  was 
never  communicated  to  defendant 

4.  Bills  and  Notes  ^=932— Chboks— Dsbio- 

NATION  or  PaTEB— GeBTAJNTT. 
A  check  drawn  to  the  "Royal  Consulate  of 
Italy"  designated  the  payee  with  reasonable  cer* 
tainty.  and  was  not  payable  to  bearer,  and  the 
bank  was  liable  if  it  was  not  indorsed  by,  and 
paid  to,  the  proper  person. 

En  Banc.  Error  to  District  Court,  City 
and  County  <tf  Denver;  F.  Grabam, 

Judge. 

Action  by  Fred  Scala,  as  administrator  ot 
the  estate  of  Lools  Rodlgarl,  deceased, 
against  the  Miners'  ft  Merchants'  Bank  ot 
Ouray,  Colo.,  a  corporation.  Judgmoit  t<x 
defendant,  and  plaintiff  brings  error.  Re- 
versed and  remanded,  with  directions. 

George  Allan  SKalth,  ot  Denver,  for  plains 
tiff  In  error.  Dines,  Dines  ft  Holm^  <HC  Den- 
ver, tot  defendant  In  error. 

BAIIiDY,  J.  Plaintiff  in  error  seeks  to 
recover  f661.S0  trtm  the  defendant  bank,  up- 
on the  theory  that  it  Is  liable  to  him  tor  that 
amount,  which  it  paid  out  on  a  die<^  bearing 
a  forged  indorsemrat,  from  funds  then  held 
by  the  bank  to  his  credit.  The  defendant  re- 
ceived Judgment  in  the  court  below,  and  OaX 
Judgment  Is  here  tor  review. 

The  facts  necessary  to  be  considered  are 
that  plaintiff  had  oa  deposit  wttb  defendant 
certain  funds  belonging  to  an  estate  of  which 
he  was  administrator.  The  amount  was  evl- 
denced  by  a  certificate  of  deposit  to  the  or- 
der of  plaintiff  as  administrator.  It  became 
necessary  for  plaintiff  to  remit  $661.80  to 
the  Italian  Consul,  at  Denver,  and  he  took 
the  certificate  ot  deposit  to  the  defendant 
bank  to  obtain  a  draft  To  save  the  expense 
of  ezt^ange  he  deposited  the  certificate  to 
his  personal  credit  and  mailed  his  personal 
che(^  to  the  Italian  Consul  at  Denver,  paj- 
able  to  "The  Royal  Consulate  of  Italy." 

The  Consul  General  was  away  when  the 
letter  arrived,  and  It  fell  Into  the  hands  ot 
a  clerk,  who  forged  the  Indorsement  of  the 
"Royal  Consul  G^eral  of  Italy"  and  the 
name  of  the  Consul,  and  followed  this  with 
his  personal  indorsement,  and  deposited  It  to 
his  own  credit  In  the  Interstate  Savings 
Bank,  where  he  had  an  account,  but  where 
the  Consul  never  had  done  any  business.  It 
was  by  that  bank  transferred  to  the  First 
National  Bank,  Denver,  which  in  turn  pre- 
sented It  to  defendant,  by  whom  it  was  paid, 
and  charged  to  the  acconnt  of  plaintiff.  The 
clerk  also  forged  the  name  of  the  Consul 
General  to  a  receipt  for  the  money  and  sent 
It  to  the  count?  court  of  Ouray  County, 
where  the  estate  of  Bodigarl  was  in  process 
of  setUment 
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The  pecuIatlOD  of  tbe  clerk  was  not  discov- 
ered until  tbe  return  of  tbe  Consul  General 
some  fbree  montbs  later,  when  tbe  defendant 
b^nk  was  notified  of  the  forgery.  Later  a  de- 
mand was  made  upon  it  for  payment,  and  re- 
fused, and  this  action  was  brought 

[1  ]  The  general  rule  as  to  liability  of  a  de- 
fendant upon  a  foiled -Indorsement  Is  stated 
in  7  C.  J.  686: 

"As  a  bank  is  authorized  to  pay  only  to  the 
person  desiffnated  by  the  depositor,  it  cannot 
charge  against  the  depositor's  account  an 
amount  paid  by  it  on  a  forged  indorsement  of 
the  depositor's  check,  unless  such  payment  is 
properlT  attributable  to  the  negligence  or  other 
nnlt  of  the  depositor,  or  unless  tbe  money  has 
actually  reachw  the  person  whom  the  drawer  1d- 
tended  should  receive  it,  or  the  drawer  himself." 

This  principle  Is  fully  recognized  and  ap- 
proved in  Boatsman  t.  Stockmen's  Bank,  56 
Colo.  495.  138  Pac.  764,  50  I*  B.  A.  (N.  S.) 
107.  It  follows,  therefore,  unless  some  cir- 
cumstance can  be  found  which  prevents  the 
application  of  the  general  rate,  that  defend- 
ant must  be  h^d  liable. 

It  is  urged  that  there  are  cogent  reasons 
why  the  rule  should  not  be  applied,  and  the 
following  facts  are  set  up,  among  others,  as 
making  this  case  an  exception,  to  wit:  That 
suit  was  brought  by  plalntifF  as  administra- 
tor, after  be  had  been  discharged  as  such; 
that  he  never  had,  as  administrator,  any 
funds  In  the  defendant  bank;  that  tbe  re- 
fusal to  pay  the  check,  upon  which  refusal 
this  suit  is  based,  was  refusal  to  pay  a  check 
signed  by  plaintiff  as  administrator  when  he 
had  no  account  under  that  designation;  that 
by  implication  at  least  the  Italian  Consul 
held  out  his  absconding  secretary  as  having 
power  and  authority  to  indorse  his  name  to 
negotiable  instruments ;  also,  that  the  dieck 
bearing  the  forged  Indorsement  was  in  real- 
ity payable  to  Iwarer. 

[2]  As  to  whether  an  action  different  In 
form,  or  vrlth  different  parties  plaintiff  or 
defendant  should  have  been  brought  may  not 
be  considered,  for  the  reascm  that  it  conclu- 
slvely  appears  from  tbe  record,  by  agreement 
between  the  litigants  and  others  in  Interest, 
that  this  action  was  brought  In  Its  present 
form,  as  a  means  of  definitely  detennlnlug 
the  liability  of  each  under  the  circumstanc- 
es. Also,  when  the  check  signed  by  plaintiff 
as  administrator  was  presented  for  payment, 
the  bank  had  full  knowledge  that  It  was  so 
presented  for  the  purposes  of  this  suit,  and 
made  no  objection  at  that  time  to  the  form 
of  the  signature.  It  had  knowledge  that  the 
funds  In  question  were  estate  funds,  and 
that  plaintiff  had  drawn  the  first  check  for 
the  purpose  of  transferring  the  money  to  a 
trustee.  Therefore  defendant  cannot  now 
be  heard  to  object  to  mere  qnestlons  of  pro- 
cedure, which  In  no  way  afldct  tbe  merits  of 
tbe  case. 

[3]  There  Is  nothlntr  In  the  record  to  sup- 
port the  contention  that  the  clerk  of  the  Con- 
sul was  ever  held  out  to  defendant  as  au- 
thorized to  sign  the  name  of  his  employe  to 
171P^-48 


checks  or  any  other  papers.  While  Oi&n  is 
testimony  to  show  that  the  clerk  had  been, 
at  some  time  prior  to  the  forgery,  empower- 
ed to  indorse  drafts  and  similar  Instruments 
for  deposit,  the  giving  of  such  power  was 
never  communicated  to  defendant 

[4]  Neither  is  there  any  groimd  for  tbe 
contention  tliat  the  check  was  payable  to 
bearer.  It  was  drawn  to  the  "Royal  Con- 
sulate of  Italy,"  and  the  payee,  while  not  ex- 
pressly named  therein,  Is  manifestly  other- 
wise designated  with  reasonable  certainty. 
Esley  T.  People  of  IlUnols,  23  Kan.  SiO; 
State  of  Nevada  t.  CleaTland,  6  Ner.  181. 
This  question  Is  discussed  In  8  0.  J.  171,  as 
follows: 

"It  has  been  held  that  instntments  des^ate 
the  payee  with  sufficient  clearness  where  paya- 
ble to  the  trustees  of  a  particular  church,  the 
manager  of  a  particular  bank,  tbe  treasurer  of 
a  certain  municipality,  the  heirs  of  a  named 
person,  the  beira  apparent  being  intended  if  the 
person  is  still  alive;  the  trustees  acting  under 
tbe  will  of  a  named  person,  tbe  trustees  to  be 
appointed  by  r  certain  convention,  the  executors 
or  administrBtors  of  the  estate  of  a  named  per- 
son;  tbe  guardians  of  a  named  person;  the 
name  of  a  steamship  and  'owners' :  'the  estate 
of'  a  named  person,  deceased ;  or  the  'order  of 
tbe  person  wbo  shall  thereafter  indorse'  the  in- 
strument." 

The  liability  of  a  bank  paying  a  check  up- 
on a  forged  Indorsement  was  in  question  in 
Goodfellow  V.  First  National  Bank,  71  Wash. 
664.  659, 129  Pac.  90,  92,  reported  In  44  L.  R. 
A.  (N.  S.)  580,  and  the  court  at  page  582 
held: 

"TTie  law  imposes  upon  a  bank  on  which  a 
check  la  drawn  payable  to  a  certain  person  or 
order,  the  duty  of  ascertaining  tbe  identity  of 
tbe  person  therein  named  as  payee;  and  it  is 
only  when  the  bank  bas  been  misled  by  some 
act  of  negligence  or  other  fault  of  the  drawer 
that  it  will  be  justified  in  making  payment  of 
the  check  to  any  other  than  the  person  named 
therein  as  payee  •  •  • "  (citing  numerous 
authorities). 

Among  tbe  cases  cAted  by -the  Washington 
court,  snpra,  is  Western  Union  Telegraph  Co. 
V.  Bl-Metalllc  Bank,  17  Colo.  App.  229,  233, 
68  Pac.  116,  116.  In  that  case  tbe  Court  of 
Appeals  at  page  233  said: 

"The  contract  between  tbe  bank  and  the  de- 
positor is  that  it  will  pay  out  hia  money  only 
upon  and  in  accordance  with  bis  express  direc- 
tion. A  check  drawn  in  favor  of  a  particular 
payee  or  order  is  payable  only  to  toe  actual 
payee  or  upon  his  genuine  indorsement,  and  if 
tbe  bank  mistake  the  identity  of  tbe  payee,  or 
pay  upon  a  forged  indorsement,  it  is  not  a  pajr- 
ment  in  pursuance  of  its  authority,  and  it  will 
be  responsible." 

After  most  careful  consideration  of  all  the 
facts  cotmected  with  the  transaction  upon 
which  this  suit  is  based,  we  are  unable  to 
find  auytbing  to  take  the  case  out  of  the  gen- 
eral rule,  as  set  out  In  tbe  authorities  quot- 
ed. That  plaintiff  In  error  has  a  clear  right 
of  recovery,  and  that  the  bank  is  liable  for 
the  amount  Involved,  Is  beyond  peradventuri-. 
Tbe  Judgment  of  tbe  trial  court  is  manifestly 
wrong  and  works  a  great  Injustice.  It  is 
therefore  reversed  and  the  cause  remanded, 
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with  directions  to  enter  Judgment  for  plain- 
tiff, according  to  the  prayer  of  the  com- 
plaint. 

Judgment  reversed  and  cause  remanded 
with  directions. 


(M  Colo.  172) 

GARCIA  V.  PEOPLE.    (No.  9249.) 

(Supreme  Court  of  Colorado.    Jnn.  7,  1918. 
Kehearing  Denied  April  1,  1918.) 

1.  HOMTCIDB  «=>204  — Dtinq  Decubationb. 

StatemeQt  of  one  mortally  wounded,  who 
was  con&cioua  of  impending  death  and  had  no 
hope  of  recovery,  was  admiasible,  although  death 
did  not  occur  until  15  days  later. 

2.  HomciDE     ©=547— Manslauohteb— ADUIt 
TEHT. 

Knowledge  of  prior  acta  of  adultery  is  not 
flufficient  to  reduce  kiliiug  of  wife  to  manslaugh- 
ter, but  is  order  to  render  the  offense  man- 
fllaiighter,  there'  must  be  sach  circumBtances  as 
to  indicate  with  reasonable  certainty  to  a  ra- 
tional mind  that  the  wife  was  just  committing, 
or  was  about  to  commit,  or  bad  just  cooimitted, 
an  adulterous  act. 

White  and  Teller,  JJ.,  dissenting. 

En  Banc.  Error  to  District  Court,  Cone- 
Jos  County;  Jesse  C.  Wllsy,  Judge. 

Leofredo  Oarda  was  convicted  of  murder, 
and  he  tarings  error.  Affirmed. 

E.  S.  Counsellor,  of  Antonito,  and  James 
D.  Pitcher  and  Albert  L.  Moses,  botli  of  Ala- 
mosa, for  plaintiff  in  error.  Leslie  E).  Hub- 
bard, Atty.  Gen.,  and  Charles  Boacb  and 
Clara  Ruth  Mozzor,  Asst  Attys.  Gml,  for 
the  People, 

SCOTT,  J.  The  plaintiff  In  error  was  con- 
victed of  tbe  murder  of  bis  wife.  His  crime 
was  fixed  at  murder  In  tbe  second  degree, 
and  he  was  sentenced  accordingly.  There 
are  two  assignments  of  error  Important  to 
consider.  The  first  is  tbe  admission  in  evi- 
dence of  the  dying  statement  of  the  deceased, 
and  the  second  relates  to  the  refusal  by  tbe 
court  to  give  an  instmctiott  tendered. 

It  appears  tiiat  at  the  time  of  Uie  homicide, 
the  accused  and  his  wife  were  living  sepa- 
rate and  apart  from  each  other,  and  tliat  a 
suit  by  tbe  accused  for  divorce  was  then 
pending.  The  shooting  occurred  on  the  even- 
ing of  April  9,  1016,  at  about  8  o'dodi,  and 
at  the  home  ct  deceased.  Her  death  occur- 
•  red  as  a  result  of  the  shooting,  on  the  morn- 
ing of  April  2S,  1916. 

The  dying  statement  was  made  the  day  iol- 
lowing  tbe  shooting,  .^e  record  does  not 
disclose  that  any  other  person  aside  from 
defendant  and  tbe  deceased  wife  witnessed 
the  shooting.  Tbe  dying  statement  Is  as  fol- 
lows: 

"I,  Mazimiana  Lobato  de  Garcia,  make  this, 
my  dying  declaration,  being  on  the  point  of 
death  and  not  expecting  to  live:  I  was  at  liome 
yesterday  afternoon  between  7  and  8  in  the  eve- 
ning. The  children  were  outside,  my  two  chil- 
dren. Leofredo'  Garcia  came  to  the  door,  to 
the  step  before  the  door.  The  little  girl  cried, 
'There  comes  my  papa  uow.'  I  opened  the  door, 
qnd  he  came  in  right  away.    When  be  was 


going  in  he  leaned  against  the  door,  and  I  no- 
ticed he  had  a  pistol  in  his  back  pocket  oa  the 
right  side.  He  came  to  the  middle  of  the  room, 
and  he  says  to  the  children,  speaking  to  the  boy, 
'Is  that  you,  Leo?'  and  he  says  to  the  girl,  *Ia 
that  you,  Adelina?*  I  was  standrng  inside  the 
room  on  the  right  side  of  the  door  when  I  heard 
him  talk  that  way  to  tbe  kids.  I  says,  'What  is 
the  matter  with  you?*  When  I  said  that  I 
walked  about  two  or  three  steps  toward  him, 
and  he  stuck  his  hand  in  hia  pocket,  where  be 
had  the  pistol.  Then  I  took  the  boy  Inside  the 
door  of  the  same  room  and  tried  to  go  out, 
carrying  the  child  in  my  arms  and  walkini;  back- 
wards. I  went  out  of  the  room  with  the  baby  in 
my  arms  and  walking  backwards.  H»  went  out 
after  me  and  stood  at  the  door  with  the  pistol 
in  bis  hand  and  told  me,  'Turn  tbe  boy  loose.' 
I  went  outside,  and,  walking  backwards,  went 
towards  the  west  He  followed  me,  trying  to 
get  behind  me— I  was  fadng  him  all  the  nme. 
About  three  feet  in  front  of  tbe  electric  light 
pole  in  front  of  tbe  door  he  came  up  to  me  in 
front  of  me  as  if  trying  to  take  tbe  child  away 
from  me.  There  he  throwed  bis  right  arm  over 
my  shoulder  and  turned  me  with  my  face  to* 
wards  tbe  north.  He  caught  hold  of  me  by  my 
shoulder  or  by  the  sleeve,  I  don't  rememlwr 
which,  and  pushed  me.  There  it  was  be  shot  at 
me  the  first  time,  hitting  me  in  the  bark  on  the 
left  side.  I  fell  then  and  dropped  the  child. 
I  felt  wounded,  and  I  took  hold  of  my  left  band 
with  my  right  hand  and  raised  it  I  came  run- 
nine  all  the  road,  taking  hold  of  my  arm. 
About  eight  or  nine  yards  from  where  he  gave 
me  the  first  shot  when  he  shot  me  on  tbe  left 
leg  below  the  knee  near  the  shoe.  Afterwards 
I  beard  two  more  shots,  but  I  do  not  know 
where.  That  is  all — I  came  into  Mrs.  Dubor's 
and  told  them  to  phone  to  the  doctor  and  to  the 
marshaL  He  had  threatened  to  kill  me  and 
the  children  before  one  time;  it  was  Novem* 
her  9. 

"[Signed]  Maximlana  Lobato  d«  Oarda. 
"Witness: 

"Henry  F.  Jordan. 
"Amaranta  Lopes.** 

Tbe  deputy  district  attorney  wbo  to6k  the 
statement  testified: 
"Q.  Is  it  your  language  or  the  language  of 

the  deceased?  A.  It  is  the  language  of  tbe  de- 
ceased.  Q.  How  did  you  happen  to  go  thei'e  to 
get  this  statement?  A,  I  went  there  for  that 
purpose.  Q.  You  sogfrested  that  to  hpr,  did 
you?  A  No,  sir;  I  asked  her  if  she  wished  to 
make  any  statement  She  looked  to  me  like  she 
was  sick,  and  her  words  were — I  asked  her  if  she 
desired  to  make  a  statement,  and  she  aaid  she 
did ;  she  said  to  me  that  she  was  going  to  die 
and  was  not  going  to  live;  that  was  not  a  sug- 
gestion on  my  part.  As  a  matter  of  fact,  she 
didn't  die  for  15  days  after  making  the  state- 
ment, but  she  told  me  she  was  going  to  die." 

The  attending  physician  testified  as  to  the 
character  of  the  wounds  and  as  to  the  fotal- 
Ity  of  the  same  as  follows: 

"On  the  9th  day  of  April  last  year  I  was  call- 
ed to  the  home  of  Mrs.  Marcus  in  Antonito, 
across  the  tracks,  and  found  Mrs.  Garcia  stand- 
ing in  the  front  room  with  blood  streaming  down 
the  front  of  her  body  and  the  back,  and  she 
was  in  a  very  nervous  condition.  I  made  an 
examination  of  the  wounds,  and  found  a  gunabot 
wound,  apparently  entering  below  the  shoulder 
blade  behind  and  emerging  in  front  under  the 
collar  bone;  in  the  leg,  a  gunshot  wound,  en- 
tering above  the  heel  about  tbe  mid  ' line,  and 
emerging  from  the  outside  of  the  leg,  I  think 
somewhat  below  the  media.  The  first  wound 
passed  through  the  skin,  the  fat,  the  muscles  of 
the  back  and  chest,  either  through  the  lung, 
through  the  pleura  in  front,  either  Arongh  or 
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between  the  ribs  in  front,  tfarough  the  muscles, 
fat,  and  skin.  This  would  cut  blood  vesaels  of 
Uirge  size.  I  continued  to  attend  the  deceased 
until  her  death,  which  occurred  on  the  morning 
of  April  25,  1916,  at  about  7  o'clock." 

[1]  We  think  that  under  this  state  of  facts 
the  court  did  not  err  In  the  admlssloQ  of  the 
dying  statement.  This  -question  has  been 
considered  many  times  by  this  court,  and  the 
rule  is  perhaps  more  clearly  and  concisely 
stated  in  Brennan  v.  People,  37  Colo.  256,  86 
Pac.  79,  than  in  any  other,  where  It  was 
said: 

"In  order  to  render  a  dying  declaration  ad- 
missible  in  evidence,  the  declarant  mast,  at  the 
time  of  making  the  same,  be  conscious  of  im- 
pending death,  and  without  hope  of  recovery. 
This  may  be  shown,  not  only  by  what  the  in- 
jured person  said,  but  by  faia  condition  and  the 
nature  and  extent  of  bis  wounds.  Whether, 
from  all  the  drcumstancea  nnder  which  the 
statement  was  made,  it  satisfactorily  appears 
tiiat  it  was  made  under  a  sense  of  impending 
death  is  a  question  exclusively  for  the  court  We 
think,  considering  the  statement  of  Mrs.  Lown- 
ey.  that  she  believed  she  was  in  a  dying  condi- 
tion and  about  to  die,  and  from  the  mortal  na- 
ture of  her  injuries,  ehe  was  aware  of  the  near 
approach  of  death,  and  consequently  her  state- 
meut  was  made  under  that  sense  of  impending 
dissolution  that  leads  to  a  belief  in  its  truth, 
and  that  the  court  properly  admitted  it  in  evi- 
dence." 

Mrs.  Garcia  stated  in  the  presence  of  sev- 
eral witnesses  that  she  was  going  to  die. 
The  wound  was  quite  apparently  mortal. 
There  Is  no  suggestion  that  either  deceased, 
or  any  other  person  at  the  time  or  afterward, 
had  any  hope  that  she  might  live. 

[2]  Tbe  Instruction  tendered  by  the  de- 
fendant and  refused  by  that  court  la  as  fol- 
lows: 

"You  are  instructed,  gentlemen  of  the  jury, 
that  if  a  husband  discovers  bis  wife  in  the  act 
of  sexual  intercourse  with  another,  op  discovers 
them  together  in  such  a  position,  or  under  such 
ctrcnmstances  as  to  indicate  with  reasonable  cer- 
tainty to  a  rational  mind  that  tbe^r  are  just  then 
committing,  or  are  about  to  commit,  or  had  just 
committed,  an  adulterous  act,  and,  enraged  and 
humiliated  for  the  wrong  kills  in  the  heat  of  pas- 
sion^ either  the  woman  or  her  paramour,  the 
homicide,  on  account  of  the  grievous  nature  of 
the  provocation,  is  manslaugbter  only." 

This  court  has  made  no  broader  statement 
of  the  law  In  this  respect  than  In  Jones  v. 
People,  23  Colo.  276,  47  Pac  275,  where  It 
was  said  that: 

"The  killing  of  an  adulterer,  deliberately,  and 
upon  revenge,  is  murda;  but  where  a  man  finds 
another  in  the  act  of  adultery  with  bis  wife, 
and  kills  him  or  her  in  the  first  transport  of 
passion,  he  ia  only  guilty  of  manslaughter" 

—aud  tbe  court  bo  instructed  In  this  case. 
Bat  If  we  were  to  admit  the  Instruction  ten- 
dered as  a  correct  statement  of  the  law  in 
the  abstract,  tbe  testimony  did  not  require 
that  it  should  be  given  In  tbts  case.  There 
was  no  testimony  offered  tending  to  show 
that  the  defendant  found  the  wife  in  tbe  act 
of  adnltery.  or  that  be  discovered  her  with 
another  man  In  sucb  a  position  or  under  such 
circumstances  as  to  Indicate  wltb  reasona- 
ble certainly  to  a  rational  mind  that  they 


were  Just  committbig,  or  were  about  to  am- 
mlt,  or  had  just  committed  an  adulterous  act. 
Sufficient  appears  from  the  record  to  make  it 
probable  tlmt  theretofore  the  defendant  bad 
information  to  Justify  a  suspicion,  if  not  a 
conviction,  that  bis  wife  bad,  prior  to 
time  In  question,  maintained  illicit  relations 
with  Qnlntana.  But  It  Is  well  settled  that 
suspicion,  or  even  knowledge  of  prior  acts 
of  adultery,  are  not  sufficient  to  reduce  the 
offense  to  one  of  manslau^ter. 
The  judgment  Is  affirmed. 

WHITE  and  TELLBB,  JJ^  dissent 


(64  Uont.  604) 

STATE  ex  rel.  CAMPBELXi  et  al.  t.  STEW- 
ART, Governor,  et  al.   (No.  4202.) 

(Supreme  Court  of  Montana.   March  27,  1918.) 

1.  Statutes   ^9ll9(8)  —   Subjects  and 

Laws  1918  (Ex.  Sess.)  c.  21,  entitled  "An 
act  appropriating  the  sum  of  fSOO'.OOO  to  be 
"expended  by  the  Montana  council  of  defense  in 
aiding  and  assisting  the  United  States  in  carry- 
ing on  and  prosecuting  the  war  now  existing 
between  tbe  United  States  and  the  German  and 
Austrian  Empires,"  designating  the  purposes 
for  which  such  appropriation  may  be  expended, 
authorizing  the  state  board  of  examiners  to 
issue  bonds  or  warrants  in  excess  of  the  consti- 
tutional limit  of  indebtedness,  to  make  rules 
and  regulations  governing  the  expenditure  and 
make  temporary  loans,  etc,  contains  only  one 
subject,  clearly  expressed  ia  its  title,  as  required 
by  Const  art.  5,  S  23. 

2.  Statutes  <®=>107(7)  —  Appbopeution  — 
Sepabatb  Bill. 

The  act  is  not  subject  to  the  objection  that 
it  "appropriates  money,  but  such  appropriation 
is  not  made  by  a  separate  bill  expressing  one 
subject,"  as  required  by  Const,  art.  5,  S  33. 

3.  Statm  «=»119— Appbopbiation  roe  W+h 
PuBPOSES— Statute— Validity. 

Said  act  is  not  in  violation  of  Conat.  art. 
5,  {  35,  forbidding  appropriations  for  charitable, 
industrial,  educational,  or  benevolent  purposes 
to  any  person,  corporation,  or  communis  not 
under  the  absolute  control  of  tbe  state. 

4.  States  «S9119— Indebtedness— Purpose. 

Laws  191S  (Ex.  Sera.;  e.  21,  H  1-14,  appro- 
priating money  for  aiding  and  assisting  the 
United  States  In  carrying  on  the  present  war 
and  authorizing  an  expenditure  of  such  money 
for  the  purpose  of  encouraging  those  engaged  in 
agricultural  pursuits,  does  not  authorize  tbe 
state  to  ^ve  or  extend  Its  credit  or  make  gifts 
or  donations  to  individoals,  associations,  or 
corporations,  in  violation  of  Const  art  13,  {  1, 
the  right  to  assist  the  United  States  in  war  be- 
ing expressly  recognized  as  A  proper  and  prol>- 
able  occasion  for  tbe  ose  of  state  funds  by  ar- 
ticle 12,  t  12. 

5.  States  ©=>116— Indebtedness— Pubpose. 

Irfiws  1918  (Ex.  Sees.)  c.  21,  H  1-14,  ap- 
propriating money  for  assisting  the  United 
States  in  war  and  authorizing  the  issuance  of 
bonds  in  excess  of  tbe  constitutional  limit  of 
indebtedness,  is  not  in  violation  of  Const  art 
12,  i  12,  forbidding  expenditures  in  excess  of 
such  amount,  except  for  "appro[)riatioQB  or  ex- 
penditures to  suppress  insurrection,  defend  the 
sute,  or  assist  in  defending  tbe  United  States 
in  time  <rf  war." 
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6.  States  €=5131  —  Puboo  Indebtednbss  — 
PuEPosE  FOE  Which  It  mat  be  Incubbed — 
"Debt." 

Laws  1918  (Ex.  Seea.)  c.  21,  S5  1-14,  does 
not  create  a  "debt"  within  Const,  art.  13,  § 
2,  forbidding  the  creation  of  a  debt  without 
providing  by  irrepealabl©  law  for  the  levy  of  a 
tax  until  the  indebtedness  tlierein  provided  shall 
have  been  fully  paid  or  discharged. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Debt] 

7.  CONBTITDTIONAL  LAW  «=»48 — DETEBHINA- 
TION  OF  VaLIDITT— PBESUMPnONS. 

No  act  of  the  Leffifllature  wUI  be  pronounc- 
ed unlawful  ualees  its  nullity  Is  made  maQifest 
beyond  a  reasonable  doubt;  doubt  alone  being 
insufficient  to  overturn  an  act  of  the  Legisla- 
ture. 

Proceedings  by  the  State,  on  relation  of 
Will  A.  Campbell  and  others,  against  Samuel 
V.  Stewart,  Governor,  and  others,  as  mem- 
bers of  tbe  State  Board  of  Examiners  and 
others.  Demorrer  to  complaint  sustained, 
and  decree  at  dismissal  entered. 

Gunn,  Rasch  &  Hall,  H.  S.  Hepner,  W.  T. 
Pigott,  Wm.  Scallon,  O.  W.  McConnell,  and 
C.  B.  Nplan,  all  ot  Helena,  for  relators. 
Frank  Woody,  of  Missoula,  and  3.  0.  Ford, 
of  Helena,  for  respondents. 

SAILER,  J.  Suit  to  enjoin  tbe  Issuance 
and  sale  of  bonds  under  the  authority  of 
chapter  21,  Extra  Session  Laws  of  1918t 
known  as  the  War  Defense  Act.  The  title  of 
the  act  Is  as  follows: 

"An  act  appropriating  the  sum  of  five  hundred 
thous'and  doUara  to  be  expended  by  the  Montana 
council  of  defease  in  aiding  and  assisting  the 
United  States  in  the  carrying  on  and  prosecut- 
ing of  tbe  war  now  existing  between  the  United 
Stetea  and  the  German  and  Austrian  Empires; 
designating  the  purposes  for  which  such  appro- 
priation may  be  expended  by  the  Montana  coun- 
cil of  defense;  authorizing  the  state  board  of 
examiners  to  knae  bonds  or  warrants  in  excess 
of  the  constitutional  limit  of  indebtedness  and 
to  levy  a  tax  upon  all  property  in  the  state 
subject  to  taxation  for  the  purpose  of  paying 
the  indebtedness  so  incurred,  and  the  payment 
of  tbe  interest  thereon;  anthorizing  the  Mon- 
tana council  of  defense  to  make  and  adopt  rules 
and  regulations  governing  the  expenditure  of 
such  money  and  to  enter  into  any  and  all  con- 
tracts which  the  Montana  council  of  defense 
may  deem  necessary  and  proper  in  connection 
with  the  expenditure  thereof;  and  authorizing 
the  state  board  of  examiners  to  make  temporary 
loans  for  such  sum  or  sums  as  may  be  necessary 
to  meet  such  appropriation  when  there  is  in- 
sufficient unappropriated  money  in  the  state 
treasury  in  the  war  defense  fund  for.  such  pur- 
pose." 

Tbe  pertinent  provisions  of  the  act  are: 

"Section  1.  The  board  of  examiners  of  the 
state  of  Montana  is  hereby  authorized  and  em- 
powered to  borrow  any  sum  of  money  in  an 
amount  not  exceeding  five  hundred  thousand 
dollars  upon  the  credit  of  the  state  of  Mon- 
tana, and  there  is  hereby  appropriated  five  hun- 
dred thousand  dollars  or  so  much  thereof  as 
may  be  necessary  out  of  the  receipts  of  any 
such  loan  or  loans  so  made,  under  the  provisious 
of  this  act  for  the  purpose  of  aiding  and  assist- 
ing tbe  Tulted  States  in  carrying  on  and  prose- 
cuting the  war  and  for  repelling  invasion  and 
suppressinginsurrection. 

"Sec.  2.  The  money  hereby  appropriated  may 


be  expended  by  the  KContana  council  of  defense* 
with  the  approval  of  the  state  board  of  exam- 
iners, by  loan,  for  the  purpose  of  encouraging, 
aiding  and  assisting  those  engaged  in  ai^ricultur- 
al  pursuits,  in  procuring  seed,  in  planting,  sow- 
ing, raising  and  harvesting  crops,  and  in  procur- 
ing labor  and  assistance  necessary  for  snch 
purposes,  for  the  purpose  of  encouraging,  aiding 
and  assisting  farmers  and  stock  growers  in  pro- 
curing live  stock  and  feed  for  tbe  same,  and 
in  raising  live  Bto<A,  and  in  procuring  labor  and 
assistance  necessary  for  sncn  purposes,  and  for 
the  purpose  of  transporting  and  aiding  and 
assisting  in  the  transportation  and  marketing 
of  crops  and  live  stock,  to  the  end  that  the  food 
supplies  of  the  nation  may  be  sufficient  and  ade- 
quate for  the  support  of  its  armies,  and  for  all 
other  purposes  public  exigencies  may  require  for 
tbe  support,  aid  and  assistance  of  the  United 
States  in  carrying  on  and  prosecution  of  such 
war." 

"Sea  7.  The  board  of  examiners  of  the  state 
of  Montana  ts  hereby  empowered  and  authoris- 
ed to  issue  bonds  or  warrants  in  a  sum  not  ex- 
ceeding five  hundred  thousand  dollars  at  an 
interest-bearing  rate  not  to  exceed  per  cent, 
per  annum  and  upon  each  other  terms  and  con- 
ditions as  audi  board  may  deem  wise,  proper 
and  necessary  to  obtain  funds  sufficient  to  meet 
any  loans  or  expenditorea  made  under  the  pro- 
visions of  this  act:  Provided,  however,  that  tha 
life  of  any  such  bonds  issued  shall  not  be  great- 
er than  five  years  and  may  be  redeemed  at  any 
interest-paying  period  or  within  thirty  daya 
thereafter.' 

"Sec.  14.  This  act  and  all  of  its  provisions 
Is  for  the  purpose  of  aiding  and  assisting  the 
United  States  in  carrying  on  and  prosecuting 
the  war  now  existing  between  the  United  States 
and  the  German  and  Austrian  Empires  and  all 
other  enemies  and  to  repel  iuTaaion  and  sappresB 
insurrection,  and  for  no  other  purpose." 

The  complaint  avers  that  pursuant  to  saM 
act  the  defendants,  proceeding  as  the  state 
board  of  examiners,  have  resolved  to  issue, 
have  advertised  that  they  will  offer  for  sale, 
and  do  threaten  to  Issue  and  sell  bonds  of 
tbe  state  in  the  sum  of  $500,000,  to  be  dated 
March  20,  1018,  bearing  interest  at  six  per 
cent.,  interest  payable  semiannually,  said 
bonds  to  be  due  in  five  years,  but  redeemable 
at  the  option  of  said  board  or  within  30  days 
after  any  interest-bearing  period;  that  the 
act  above  mentioned  and  pursuant  to  whicU 
tbe  defendants  are  proceeding  is  void  aa  in 
contravention  of  the  provisions  of  sections 
23  and  33  of  article  5,  section  33  of  article 
5,  section  12  of  article  12,  section  1  of  article 
13,  and  section  2  of  article  13  of  the  state 
Constitution;  and  that  the  relators,  as  tAXr- 
payers,  will  be  greatly  and  irreparably  in- 
jnred  and  damaged,  should  said  bonds  be 
sold  and  delivered  to  the  purchasers  thereof. 

Responsive  to  an  order  to  show  cause,  the 
defendants  have  appeared,  and  by  general 
demurrer  they  Join  issue  upon  tbe  Question 
of  'aw  now  before  ua,  to  wit,  whether  the 
act  Is  contrary  to  the  Constitution  in  tbe 
refvects  alleged. 

We  desire  at  tbe  outset  to  express  to  coun- 
sel of  record  our  appreciation  of  tbelr  ef* 
forts  to  aid  us  in  the  solution  of  this  prob- 
lem. We  likewise  wish  to  dladalm  any  view 
I  that  tbe  Constitution  of  this  state  is  In  a.bey-> 


4=9For  other  cases  see  same  toids  and  KBY-NUUBER  in  all  Key-Numbered  Digests  and  ladezea 
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ance  becaase  the  nation  Is  at  war,  or  that 
the  Constitution  Is  inadequate  to  serve  the 
state  at  such  a  time,  or  that  the  exigency 
Justifies  or  has  called  forth  any  canon  of 
construction  not  applicable  In  a  season  of 
"profoundest  peace."  Whatever  Is  legally 
done  by  any  public  agency  at  any  time  must 
be  done  either  with  the  sanction  or  without 
the  Inhibition  of  the  Constltatlon;  for,  like 
the  national  charter,  It  "is  a  law  for  mlers 
and  people,  equally  in  war  and  peace,  and 
•  •  •  no  doctrine  Involving  more  pernl- 
dons  consequences  was  ever  Invented  by  the 
wit  of  men  than  that  any  of  Its  provisions 
can  be  suspended"  without  its  authority  for 
any  reason.  In  re  McDonald  et  al.,  49  Mont. 
454,  143  Pac.  947,  L.  R.  A.  1915B,  988,  Ann. 
Cas.  1916A,  1166;  Ex  parte  MlHlgan,  4  Wall. 
2,  18  Tj.  Ed.  281.  So  pr«nislng,  we  come  to 
the  matter  In  hand. 

[1,  2]  1.  The  respects  In  which  It  Is  alleged 
that  sections  23  and  33  of  article  6  have  be^ 
contravened  are: 

"That  said  act  contains  more  than  one  sub- 
ject, and  each  of  the  Bubjecta  is  not  clearly  ei- 
preseed  in  the  title,"  and  "said  act  appropriates 
money,  but  such  appropriation  is  not  made  by 
a  separate  bill  embracins  one  subject" 

Upon  argument  these  objections  were 
abandoned,  and  we  think  properly  so,  be- 
cause they  are  groondless.  Assuming  that 
the  act  Is  one  of  appropriation,  such  appro- 
priation is  for  only  one  subject,  clearly  Indi- 
cated in  both  the  title  and  the  body  of  the 
act,  namely,  "to  assist  the  United  States  In 
carrying  on  and  prosecuting  the  war  now 
existing  between  the  United  States  and  the 
German  and  Austrian  Empires."  This  is  a 
particular  purpose,  defined  as  well  as  It  can 
be.  The  other  clauses  of  the  title  and  the 
other  provisions  of  the  act  have  to  do  with 
ways  and  means  for  carrying  out  such  pur- 
pose; they  are  not  separate  purposes,  and 
thiJs  do  not  render  the  act  obnoxious  to  the 
sections  referred  to.  State  ex  rel.  Hay  v. 
Alderson,  49  Mont.  387,  142  Pac.  210,  Ann. 
Cas.  1916B,  39;  Hill  v.  Hae,  52  Mont  378, 
138  Pac.  826,  L.  K.  A  1917A,  495,  Ann.  Cas. 
1917E,  210. 

[3]  2.  Nor,  vrith  equal  propriety,  do  the 
relators  place  any  reliance  upon  the  alleged 
departure  from  section  35  of  article  5.  That 
aectloQ  forbids  appropriations  for  "chari- 
table. Industrial,  educational  or  benevolent 
purposes  to  any  person,  corporation  or  com- 
munity not  under  the  absolute  control  of  the 
state."  Tills  is  manifestly  not  such  an  ap- 
propriation, and  the  mere  fact  that  the  mon- 
eys may  be  effective  through  Individuals,  as- 
sociations or  corporations  in  certain  ways 
does  not  make  It  so.  State  ex  rel.  Cryder- 
nian  v.  Wlenrlch,  54  Mont.  ,  170  Pac.  942. 

(4]  3.  The  same  considerations  avail  to 
clear  the  act  of  any  repugnance  to  section  1 
of  article  13.  This  is  primarily  not  an  act 
"to  authorize  the  state  to  loan,  give  or  ex- 
tend its  credit  to  or  in  aid  of  Individuals, 
associations  or  corporations."  nor  "to  make 


donations  or  gifts  to  Individuals,  associa- 
tions or  corporations,"  nor  "to  loan  state 
funds  to  or  in  aid  of  individuals,  associa- 
tions or  corporations,"  nor  to  authorize  the 
"use  of  public  funds  or  moneys  of  the  state 
for  private  purposes."  On  the  contrary,  if 
it  Is  any  of  these  things,  it  la  so  only  sec- 
ondarily or  Incidentally.  The  purpose  of  the 
act,  as  apparent  on  its  face  and  as  empha- 
sized in  section  14,  Is  the  most  public  one 
that  could  well  be  imagined.  City  of  Lowell 
V.  Oliver,  ,8  Allen  (Mass.)  247;  treeland  v. 
Hastings,  10  Allen  (Mass.)  570;  Franklin  v. 
Board  of  Examiners,  23  Cal.  173 ;  People  v. 
Pacheco,  27  Cal.  176.  The  United  States  Is 
at  war,  and  to  assist  the  United  States  In 
war  is  expressly  recognized  by  the  Consti- 
tution as  a  proper  and  probable  occasion  for 
the  use  of  state  funds  (Const  §  12,  art.  12). 
Moreover,  this  state,  as  one  of  the  United 
States,  Is  at  war.  When  aiding  the  United 
States,  this  state  but  defends  Itself,  and  thus 
exercises  the  highest  attribute,  as  It  observes 
the  most  solemn  duty,  of  sovereignty.  That 
In  pursuing  this  public  purpose  the  state, 
through  its  Legislature,  may  adopt  or  pre- 
scribe any  mode  or  means  reasonably  adapt- 
ed to  accomplish  such  purpose  Is  too  well 
settled  for  debate.  And  if  It  be  true  that  an 
"army  travels  on  Its  stomach,"  then  to  en- 
large the  food  production,  as  this  act  de- 
signs, is  as  essential  and  important  an  aid 
to  war  as  the  furnishing  of  munitions  or  the 
equipping  of  men.  The  events  of  the  past 
three  years,  as  of  all  previous  history,  bear 
eloquent  testimony  to  the  vast.  If  not  para- 
mount. Importance  of  food  productiott,  not 
only  for  armies  but  for  the  people  behind 
the  armies,  as  a  measure  of  war ;  and  though 
in  the  last  ana^sis  audi  production  harks 
back  to  the  "individual,  association  or  cor^ 
poratlon,"  and  though,  to  stimulate  such  pro- 
duction, either  gifts  or  loans  are  «nployed, 
the  outstanding  and  controlling  public  pur- 
pose is  the  end  that  Justifies  and  validates 
the  means.  State  ex  rel.  Cryderman  v.  Wlen- 
rlch, supra;  Daggett  t.  Colgan,  82  Ce.\.  53. 
28  Pac.  51,  14  U  R,  A.  474,  27  Am.  St.  Rep. 
95 ;  Norman  t.  Kentucky  Board,  etc..  93  Ky. 
537,  20  S.  W.  901,  IS  U  R.  A.  556. 

[E]  4.  We  come  then  to  the  provisions  of 
section  12,  article  12,  and  these,  so  far  from 
being  violated  by  the  act  before  us,  are  in  a 
sense  the  warrant  for  Its  existence.  This 
section  provides: 

"No  appropriation  shall  be  made  or  any  ex- 
penditures authorized  by  the  Legislative  As- 
sembly whereby  the  expenditures  of  the  state 
duriofc  any  fiscal  year  sliall  exceed  Uie  total 
tax  then  provided  for  by  law.  and  applicable 
to  snch  appropriation  or  expenditure,  unless  the 
Legislative  Assembly  maluDg  such  appropria- 
tion shall  provide  for  levying  a  sufficient  tax, 
not  exceeding  the  rate  allowed  In  section  9  of 
this  article,  to  pay  such  appropriations  or  ez< 
penditures  within  such  fiscal  year.  Tiiis  pro- 
risioQ  shall  not  apply  to  appropriations  or  ex- 
penditures to  suppress  inaurrection,  defend  the 
state,  or  assist  in  defending  the  United  States 
in  tiiae  of  war." 
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If  tbis  very  clear  language  has  any  mean- 
ing, It  ia  that,  whereas  the  legislative  power 
over  appropriations  and  expenditures,  un- 
limited  save  as  restricted  by  the  Constitu- 
tlon.  Is  in  fact  restricted  as  above  set  forth, 
such  restriction  does  not  apply  to  approprla* 
tions  or  expenditures  to  suppress  insurrec- 
tion, defend  the  state,  or  assist  In  defending 
the  United  States  in  time  of  war ;  and  there- 
fore, for  such  purposes,  the  power  of  the 
Legislature  stands  without  limit  or  restric- 
tion. People  V.  Pacheco,  supra ;  In  re  State 
Board  of  Kquallzatlon,  24  Colo.  446,  51  Pac. 
493.  So,  conceding  that  tbe  act  before  us 
does  not  attempt  to  meet  tbe  restriction 
above  set  forth,  Its  validity  is  unaffected  by 
that  fact,  because,  if  It  Is  an  act  of  appro- 
priation, tbe  appropriation  is  for  ^jurposes 
which  take  It  out  of  the  range  of  the  restric- 
tion. Is  this,  then,  an  act  of  appropriation? 
We  think  it  is  both  an  act  of  appropriation 
and  an  act  to  authorize  expenditures.  Its 
title  proclaims  It  as  "an  act  appropriating 
the  sum  of  $500,000.  "  •  •  •  designating 
the  purposes  for  which  such  appropriation 
may  be  expended" ;  and  this  proclamation 
is  borne  out  by  the  language  of  section  1, 
"There  Is  hereby  appropriated,"  and  of  seo- 
tlon  2,  "The  money  hereby  appropriateu  may 
be  expended,"  etc.,  and  of  section  6,  "The 
Montana  council  of  defense  shall  adopt  rules 
•  *  •  governing  •  •  •  the  expenditure 
of  tbe  money  hereby  appropriated,"  and  of 
section  9,  "The  money  appropriated  by  this 
act  bball  be  credited,"  etc.,  and  of  section 
11,  "Any  premiums  required  •  •  •  may 
be  paid  out  of  the  money  appropriated  by 
this  act,"  and  of  section  12,  'The  Montana 
council  of  defense  shall  keep  •  *  *  ac- 
counts •  •  •  of  the  money  hereby  ap- 
propriated," and  of  section  14,  "Upon  the 
termination  of  such  war  the  power  *  •  • 
to  expend  the  money  hereby  appropriated 
shall  cease,"  etc.  Indeed,  there  Is  nothing  at 
all  to  suggest  that  the  act  is  not  an  act  of 
appropriation  save  the  absence  of  funds  In 
hand  to  meet  It,  and  the  first  danse  of  the 
act,  granting  authority  to  the  board  of  ex- 
aminers to  borrow  whatever  sum,  not  ex- 
ceeding the  amount  of  the  appropriation, 
necessary  to  create  a  fund  to  answer  to  the 
appropriation.  But  it  is  entirely  clear  that 
neither  of  these  suffices  to  characterize  the 
act  as  other  than  an  appropriation.  Its  pur- 
pose la  to  defend  the  state  and  to  assist  in 
the  defense  of  the  United  States,  and  by  the 
very  language  of  section  12,  article  12,  such 
n  purpose  may  be  served  by  an  appropriation 
wblch  has  no  funds  behind  it  nor  any  provi- 
sion to  furnish  such  a  fund  through  taxa- 
tion. Obviously  the  appropriation  Is  made  to 
be  used,  but  not  even  the  state  can  spend 
money  which  It  does  not  possess;  and  the 
only  way  the  money  not  possessed  can  be 
gotten  is  by  taxing  or  borrowing.  If,  then, 
the  Legislature  can,  under  tbe  Constitution, 
make  an  appropriation  for  war  purposes, 
without  a  fund  and  without  a  tax  to  furnish 


the  fund.  It  must  be  possible  for  that  body 
to  make  an  appropriation,  authorizing  any 
proper  public  agency  to  procure  so  much  of 
the  money  as  may  be  required  by  borrowing 
it;  and  this  is  the  office  performed  by  the 
first  clause  of  the  act,  elaborated  later  in 
section  7  of  tbe  act 

[61  5.  This  brings  us  to  the  last  objection, 
viz.  that  the  act  creates  a  debt  without  pro- 
viding by  Irrepealable  law  "for  the  levy  of  a 
tax  sufficient  to  pay  tbe  interest  and  to  ex- 
tinguish the  principal  of  auch  debt,  within 
the  time  limited  by  such  law  for  the  pay- 
ment thereof."    If  this  act  creates  a  debt 
witbln  the  meaning  of  this  section,  then  un- 
doubtedly it  is  void,  for  no  provision  such 
as  this  section  requires,  is  made.  But  to  sus- 
tain this  objection  would  be  to  nullify  all  we 
have  just  said;  for  if  the  Legislature  can 
make  an  appropriation  for  war  purposes 
without  funds  and  without  a  levy  of  taxes 
to  meet  the  appropriation,  by  authorizing 
the  creation  of  such  fund  by  borrowing.  It 
cannot  be  that  the  very  thing  not  necessary 
for  the  appropriation  Is  necessary  to  create 
the  fund  to  make  the  appropriation  effective. 
It  should  he  noticed  that  the  act  does  not 
In  terms  create  a  debt  nor  authorize  the  crea- 
tion of  a  liability  In  a  sum  certain.   It  em- 
powers the  board  of  examlno-s  to  borrow 
"any  sam  not  nceedlng  fGOCOOO,"  to  "issae 
t)onds  or  warrants  In  a  sum  not  exceeding 
$500,000  at  an  lntere8^bearing  rate  not  to 
exceed  six  per  cent"  upon  Budi  terms  and 
conditions  "as  eatb  board  may  deem  wise, 
proper  and  necessary,"  provided  "tbe  life  oC 
any  swdi  bond  Issue  sliall  not  be  greater  tban 
five  years  imd  may  be  redeemed  at  any  in- 
terest>beariuK  period  or  within  thirty  days 
thereafter."    How,  under  these  provisions, 
could  the  Legislature  comply  with  section  2 
of  article  13.   What  part  of  the  appropria- 
tion would  be  needed,-  what  amount  would  be 
borrowed,  what  bonds  or  warrants  would  be 
Issued,  what  interest  they  would  bear,  what 
time  tbey  muld  run,  were  all  unknown 
quantities;   yet  all  quantltiefl  requisite  to 
the  provision  demanded  by  section  2  of  ftrtlde 
13.    Must  we  then  conclude  that  for  this 
very  reason  the  act  la  void,  notwithstanding 
the  power  recognized  by  section  12  of  article 
12?   Or  must  the  answer  be  that  this  act 
does  not  create  a  dei>t  within  the  meaolog 
of  section  2  of  article  13?   The  latter,  we 
think,  must  be  the  answer,  because  the  very 
terms  of  the  section  imply  and  contemx^ate 
a  specific  obligation  created  by  the  Legi^a- 
ture  itself,  of  such  a  character  tbat  com- 
putation will  disclose  in  advance  what  t»-g 
levy  Is  requisite  to  pay  the  interest  on  and 
to  extinguish  the  debt  at  its  certain  maturity. 
As  aptly  said  by  counsel: 

"It  would  be  idle  to  assume  that  the  I^eeia- 
lature  should  provide  for  the  payment  of  an  in- 
debtedness of  $500,000  when  no  such  indebted- 
ness might  come  into  existoice  at  all  Whether 
$600,000  would  be  expended  or  a  less  amount 
depends  entirely  upon  the  action  of  the  council 
and  depends  likewLae  upon  the  continuance  of 
the  war.  It  is  possible  mat  the  war  may  termi- 
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nate  withoDt  $30,000  of  this  money  bein^  In- 
vested or  expended,  and  the  anomalous  aitua- 
tion  would  be  presented  that  taxes  would  be 
collected  to  pay  $500,000  indebtedness  when  as 
a  matter  of  fact  only  ^SOjOOO  of  indebtednest 
bad  been  contracted." 

[7]  In  readilng  our  condaaion  we  need  not 
assert  that  we  are  attogetber  free  fnnn 
doubt;  bnt  doubt  la  not  8affl(^t  to  over- 
tarn  an  act  of  Uie  L^islatore.  In  ttie  case 
of  a  statute  assailed  as  nnconsUtutlonal, 
we  stand  committed  to  the  rule  that  no  such 
enactment  will  be  pronounced  invalid  unless 
its  nullity  is  made  manifest  beyond  a  rea- 
sonable doubt  Spratt  v.  Helena  Power,  etc, 
Co^  37  Mont  60,  U  Pac.  631;  State  ex  rel. 
Hay  T.  Alderson,  supra.  In  respect  of  the 
act  beton  na  we  cannot  say  tliat  this  has 
been  done;  on  the  contrary,  oar  views  in- 
cline us  to  hold  that  it  Is  a  valid  exercise  of 
the  legislative  power,  and  that  the  bonds 
proposed  to  be  issued  pursuant  to  Its  provl* 
slons  will  become  legal  charges  against  the 
state. 

The  demurrer  to  the  complaint  Is  therefore 
sustained,  and,  as  we  are  advised  that  the 
relators  cannot  plead  to  farther  effect,  a  de- 
cree of  dismissal  must  be  entered.  So  order- 
ed. 

BRANTLX,  a  J.,  and  HOIjLOWAT.  J., 
concur. 


(64  Hont.  476) 

In  re  WHITE. 


(No.  4151.) 


(Supreme  Conrt  of  Montana.   Mardi  11, 1918.) 

1.  ArrOBITKT  AND  Cliekt  «=>11— Pbacticinq 
Law— What  CoirarrruTEs. 

One  who  advertised  himself  as  a  lawyer  and 
appeared  is  the  district  court  with  the  court's 
permission  as  an  attorney  in  two  cases,  was 
practicing  law  within  Laws  1917,  cL  90,  \  I, 
definiDg  practicing  law,"  and  in  so  doing  with- 
out having:  been  admitted  to  practice  he  was 
guilty  of  coutempt  of  court 

2.  Attobnet  and  Client  «=>11— Pbacticino 
Law— What  CoNsriruTEs. 

Where  one  who  bad  not  been  admitted  as 
a  member  of  the  bar  received  permission  of  the 
district  Judge  to  appear  in  cases  for  a  short 
time  pending  bis  admission  to  the  bar  and  did 
try  cases,  be  was  in  contempt,  under  Rev.  Codes, 
I  6388.  since  permission  may  he  granted  to  a 
nonresident  attorney  of  another  state  to  appear 
and  conduct  a  particular  case,  but  not  to  ap- 
pear generally,  under  Laws  1911,  c.  13,  {  li  so 
l^t  the  Judke's  permission,  though  in  paUia- 
tion  of  tiie  offense,  Is  no  excuse. 

On  petition  by  the  Attorney  General,  H.  P. 
White  was  cited  to  show  cause  why  he  should 
not  be  punished  as  for  a  contemipt  for  prac- 
ticing law  without  first  having  been  admit- 
ted to  the  bar.  Respondent  adjudged  in 
contempt 

BRANTLY,  O.  J.  On  December  4,  1917, 
the  Attorney  General  of  .the  state  filed  with 
the  clerk  of  this  court  a  petition,  reciting 
that  H.  P.  White,  the  respondent,  a  resident 
ot  the  town  of  Troy  in  Lincoln  county,  "is 


holding  himself  oat  as  an  attorney  at  law 
by  advertisement  and  otherwise^  and  practic- 
ing the  profession  of  an  attorney  and  coun- 
selor at  law  in  said  town  of  Troy  and  county 
of  Lincoln,  without  first  having  been  admit- 
ted to  do  BO  by  this  court,"  and  asking  that 
a  citation  issue  under  the  seal  of  thto  court, 
requlrii^  the  aald  White  to  appear  and  show 
cause  why  he  should  not  be  punished  as  for  a 
contempt.  The  petition  was' supported  by  the 
affidavits  of  B.  F.  Maiden  and  Graham 
Fletcher,  attorn^  and  counselors  at  law 
residing,  respectively,  at  Ubby  and  Troy  in 
Lincoln  county,  the  former  being  also  the 
coun^  attorney,  and  George  E.  Davis,  a  Jus- 
tice of  the  peace  residing  at  Troy.  In  re- 
sponse to  a  citation  directing  him  to  appear 
and  show  cause  why  he  should  not  be  pun- 
ished, ttie  respondent  filed  an  answer,  which 
d^led  certain  of  the  materia]  allegations 
in  the  affidavits,  admitted  others,  and  then 
pleaded  in  avoidance  Qiat,  before  he  appeared 
1q  the  district  court,  he  had  obtained  permis- 
sion to  do  so  from  Htm.  T.  A.  Thompson,  the 
presiding  judge.  The  conrt  thereupon  ap- 
pointed James  M.  Blackford,  Esq.,  an  at- 
torney and  counselor  at  law  residing  at  Llb- 
by,  to  hear  the  evldwce  submitted  and  to 
report  the  same  with  his  findings  of  fact  to 
this  court.  This  has  been  done,  and  the  mat- 
ter is  now  submitted  for  decision. 

The  referee  found  the  charges  contained  In 
the  petition  and  i^davlts  fully  established 
by  the  evidence,  and  reported :  Tbat  durli^ 
the  year  1917  the  respondent  not  having 
been  admitted  to  practice  law  in  the  state 
of  Montana  or  In  any  other  state,  appeared 
as  an  attorney  of  record  In  the  district  court 
of  Lincoln'  county  In  two  causes,  numbered, 
respectively,  400  and  409,  by  filing  papers 
therein  In  behalf  of  defendants ;  that  during 
the  same  time  he  advertised  himself  as  a 
lawyer  In  the  local  newspaper  In  Troy,  on  let- 
ter heads  used  by  him  In  his  correspondence 
and  by  a  sign  displayed  In  front  of  his  of- 
fice which  he  maintained  In  the  town  of  Troy; 
that  he  appeared  In  the  district  court  on  two 
different  occasions,  representing  defendants 
In  the  causes  mentioned,  but  that,  before  do- 
.Ing  so,  he  had  obtained  the  permission  of 
the  presiding  judge;  that  such  permission 
had  been  granted  by  reason  of  the  fact  that 
the  presiding  Judge  assumed  that  the  re- 
spondent had  been  regularly  admitted  to 
practice  law  in  the  state  of  Idaho,  and  there- 
fore might  by  courtesy  be  granted  the  priv- 
ilege to  practice  until  he  could  be  admitted 
by  this  court;  and  that  thereafter  the  re- 
spondent also  attempted  to  represent  a  de- 
fendant in  a  criminal  cause  entitled,  "State 
of  Montana  v.  Charles  Dlion,"  but  that  upon 
objection  of  county  attorney  B.  F,  Maiden, 
the  presiding  judge  refused  to  permit  hlra  tc 
appear  for  that  purpose,  and  thereupon  he 
refrained  from  any  further  appearance  In  the 
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district  court  of  tbat  or  any  other  county. 
The  referee  further  found  that  the  respond- 
ent did  not,  by  any  direct  mlsrepresraitaticai, 
mislead  the  presiding  S^ige  Into  the  assump- 
tion tlut  he  had  been  admitted  to  practice  In 
Idaho. 

[11  It  cannot  be  questioned  that  tn  engag- 
ing In  the  activities  he  did  respondent  was 
engaged  in  practicing  law  in  the  district 
court  of  LIncoIh  county.  Laws  1917,  c.  90, 
S  1 ;  In  re  Bailey,  50  Mont.  3«5, 149  Pai  1101. 
Ann.  Cas.  1917B,  1108.  Neither  can  It  be 
questioned  that  In  thus  engaging  in  the  prac- 
tice he  was  guilty  of  contempt  of  this  court. 
After  full  and  careful  consideration  of  the 
provisions  of  the  statute  on  the  subject,  this 
was  so  decided  !n  the  Bailey  Case,  supra. 
We  are  entirely  satisfied  with  the  conclusion 
therein  reached,  and  will  not  enter  upon  an 
examination  of  the  subject  again. 

[2]  The  respondent  assumes  that  the  per- 
mission granted  him  by  Judge  Thompson  to 
practice  until  he  should  be  regularly  admit- 
ted by  order  of  this  court  ought  to  absolve 
him  entirely  from  the  charge  of  contempt, 
and  hence  that  he  should  not  be  subject  to 
punishment.  It  Is  sufTtclent  answer  to  this 
su^gestlMi  to  call  attention  to  the  fact  that 
a  district  Judge  la  entirely  without  authority 
to  grant  any  one  the  privilege  of  appear- 
ing In  the  court  over  which  he  presides,  to 
represent  a  client,  unless  he  Is  a  nonresident 
of  this  state,  and  has  been  admitted  to  prac- 
tice in  the  highest  courts  of  the  state  in  which 
he  resides,  and  then  only  upon  motion  of  a 
member  of  the  bar  of  this  state.  Permission 
may  be  granted  such  an  attorney  to  appear 
and  conduct  a  particular  case,  but  not  to  prac- 
tice generally  for  any  length  of  time.  Laws 
of  1911,  p.  17,  I  1.  Whll^  therefore,  the  er- 
ror into  which  Judge  Thompson  fell  in  grant- 
ing rospondent  temporary  permission  to  prac- 
tice may  be  taken  In  palllatioi  of  the  offense, 
it  cannot  be  alleged  as  an  excuse.  It  was 
respondents  doty  to  ascertain  what  his  rl^ts 
,were;  esirecially  so  as  he  was  assuming  to 
act  as  an  officer  of  the  law  and  thus  to  pos- 
sess the  qualifications  necessary  to  protect 
and  enforce  rights  of  audi  persons  as  would 
intrust  him  with  them.  As  the  Judge  had 
no  authority  to  grant  him  the  permis8loD»  re- 
spondent cannot  Justify  his  Tlolatlon  of  the 
law  <Rev.  Codes,  |  6388)  by  alleging  It  as  his 
excuse. 

In  view  of  the  idrcumstances,  the  court  Is 
not  disposed  to  inflict  a  severe  punishment 
upon  the  respondent,  but  It  cannot  acquit 
him  oitirely.  It  is  therefore  ordered  and  ad- 
judged that  he  pay  a  fine  of  ¥90.75,  the 
amount  ot  the  costs  ot  this  proceeding,  and 
that,  In  default  of  payment,  he  be  c<Hnmlt- 
ted  to  the  iall  of  Lincoln  county,  to  be  con- 
fined therein  one  day  for  each  (2  of  the  fine. 

SANNER  and  HOLLOWAT,  JJ..  concur. 


(88  Or.  1B0> 

ELLIOTT  CONTRACTING  CO.  t.  CITY  OP 

PORTLAND. 
(Supreme  Court  of  Oregon.    March  26,  19ia) 

1.  EVIDERCB  4s»419(l^  —  CORTBACT  —  GOH- 

BTBncnON— CoNSinEEATION. 
plaintiff,  who  agreed  to  famish  materials 
and  construct  pavement,  and  also  to  "pay  to 
the  city  for  so  much  base  course  stoae  now  in 
stock  piles  on  the  drive  as  may  be  incorporated 
into  toe  pavement"  at  a  stipulated  price,  could 
not  import  into  the  agreement  any  additional 
stipulation  of  the  city  to  furnish  all  the  rock 
retiuired  on  the  pretense  of  inquiring  into  the 
consideratioa;  such  provision  being  contractual 
and  not  monetary,  and  the  contract  being  neces- 
sarily construed  as  containing  all  the  terms 
agreed  upon,  in  view  of  L.  O.  L.  |  713,  as  to 
parol  evidence  varying  writings. 

2.  MuKtciPAL  CoRPOBATions  ^=s>852  —  Con- 
tea  cT—OowsTBUcnoK. 

Such  contract  bonnd  the  city  only  to  furnish 
such  rock  as  was  on  the  drive,  and  not  to  fur- 
nish a  certain  amount. 

3.  CoNTBACTS  «s»108(2)  —  LKGALrrr  —  Pub- 
lic Policy. 

It  13  not  contrary  to  public  policy  for  a  city 
contractor  to  agree  tbat  the  determination  of 
the  completion  of  the  work  and  the  amount  of 
the  materials  used  shall  be  left  to  the  city  engi- 
neer. 

4.  CONTBACTS  ®=>153— CoNBTBUCnOIT. 

Ail  of  a  contract  must  be  taken  together  as 
the  standard  the  parties  have  devised  for  the 
control  of  their  relations. 

5.  COHTBACTS  €=»10(2)~iInTTAI.nT. 

Where  coatractor  agreed  to  furnish  mate- 
rials and  construct  pavement,  and  to  pay  for 
etone  on  the  drive  which  belonged  to  the  city, 
for  which  work  the  city  was  to  pay  a  certam 
amount,  the  contract  was  not  nniliiteral,  but 
was  mutually  obligatory. 

6.  Municipal  Corporations  *=>8580)  —  Ac- 
tions—Plea  di  n  G  s— S  OmciE  :?CT. 

Where  a  contractor  agreed  to  famish  mate- 
rials and  complete  paving,  and  further  agreed 
that  the  city  engineer  should  by  certificate  de- 
termine the  amount  of  materials  used,  and  the 
engineer  made  such  determination,  the  con- 
tractor could  not  recover  a  larger  sum  in  the  ab- 
sence of  allegations  and  proof  of  the  engineer's 
fraudulent  conduct  or  wulful  disregard  of  fair 
computatioD. 

Department  1.  Appeal  from  drcult  Court, 
Multnomah  Couoty;  W.  N.  Gatens,  Judge. 

Action  by  the  Elliott  Contracting  Coiupany, 
a  corporation,  against  the  City  of  Portland. 
Judgment  for  plaintiff  In  part,  and  defoidant 
appeals.  Reversed. 

By  an  agreement  attached  to  its  complaint 
and  made  part  thereof  the  plaintiff,  as  con- 
tractor, convenanted  with  the  city  ot  Port- 
land— 

"that  the  contractor,  for  the  consideration  here- 
inafter named,  does  hereby  agree  to  fumiafti  all 
material  and  perform  all  of  tne  labor  necessary 
or  required  for  the  constmctitm  and  full  com- 
pletion of  the  macadam  pavement  and  all  neces- 
sary trenches  for  storm  water  drains  on  that 
portion  of  the  Hillside  Parkway  from  Hatcilton 
avenue  entrance  to  Sheridan  street,  in  full  com- 
pliance with  the  plans  and  specifications  there- 
for, which  plans  and  specifications  are  identified 
by  the  signatures  of  the  parties  and  are  hereby 
made  a  part  of  this  agreement  except  where  said 
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specificatlonfl  are  modified  by  this  costract  In 
which  case  this  contract  shall  prcrail  and  to 
complete  nid  improTement  and  all  work  tiiereon 
In  a  skillful  and  workmanlike  manner,  and  to 
the  satisfaction  of  the  council  of  said  cit7,  on  or 
before  the  1st  day  of  Jane,  1914,  at  and  for  the 
unit  prices  following,  to  wit: 
Excavation  other  than  in  trenches: 

Solid  rock   S2.50  per  cubic  yard 

Common  40  " 

Trench  excavation: 

Solid  rock   $2.50   «      •*  « 

Common  40   **      "  " 

Macadam  pavement: 

Materials,  labor  entire.. $  .50   "  square  ** 
•  *•*•• 

"It  ia  farther  understood  and  agreed  by  the 
contractor  that  it  will  pay  to  the  city  out  of  any 
money  that  may  become  due  for  the  computed 
work  embraced  herein,  for  so  much  base  course 
stone  now  in  stock  piles  on  the  drive  as  may  be 
incorporated  Into  the  pavement  at  the  rate  of 
$1.00  per  cubic  yard." 

The  plana  and  specifications  referred  to  in 
the  excerpt  above  set  out  are  not  In  tbe  rec- 
ord before  us.  Whether  they  authorized  the 
city  engineer  to  cliange  tbe  grade  or  excava- 
tion or  any  other  detail  is  not  made  to  ai^- 
pear.  The  contract  also  contained  this  provi- 
sion: 

"The  city  engineer  of  said  city  shall  decide  all 
questions  which  may  arise  between  the  parties 
hereto  relative  to  the  true  Intent  and  meaning 
of  any  of  the  provisiona  or  stipulations  contain- 
ed in  this  contract,  or  tiie  amount,  quantities, 
character  or  classification  of  the  work  performed 
by  the  contractor  under  this  contracL  and  his 
decision  thereon  shaU  be  final  and  binding  upon 
the  contractor,  subject  only  to  modification  or 
reversal  by  the  council  of  said  city." 

Tbe  plalntUt  alleges  that  It  purchased  from 
the  dty  2,900  cubic  yards  of  base  course  rock 
at  an  agreed  ifflce  of  f  1  per  yard,  but  that  the 
dty  wrongfully  orercha^ed  the  plaintiff  with 
3314  cubic  yards,  the  amount  of  such  over- 
charge being  $908.  It  Is  further  stated  in  tbe 
complaint  that: 

"Defendant  city  as  part  of  the  consideration  of 
said  contract  agreed  to  furnish  plaintiff  rock 
necessary  for  the  base  course  of  the  said  road- 
way at  uie  agned  price  of  $1  per  cubic  yard  for 
tbe  constmcnon  thereof,  and  estimated  that  it 
bad  on  hand  approximately  5,000  cubic  yards  of 
such  material;  that  tbe  defendant  city  furnished 
to  this  plaintiff  only  2,906  cubic  yards  of  such 
base  rock,  and  no  more;  the  said  dty  failed, 
neglected,  and  refused  to  furnish  tbe  balance  of 
said  base  rock  to  plaintiff." 

It  Is  furtfao:  alleged  In  substance  that  tbe 
dty  engineer  modified  the  plans  and  spedflca- 
tiona  so  that  plaintUF  was  compelled  to  pur- 
chase  more  base  course  rock  than  would  oth- 
erwise have  been  required,  amounting  to  an 
excess  of  $1,004.25.  The  plaintiff  also  claims 
for  an  overplus  of  second  course  rock,  screen- 
ings, sand,  and  detritus.  $3330,  and  extra  ex- 
cavattffii  from  ditches  $1,500,  all  of  which, 
vlth  the  item  of  $908,  amounts  to  $6,742.25, 
A)r  which  tt  demands  judgment  The  plead- 
ing concludes  with  this  allegation: 

"That  after  the  completion  and  performance 
of  the  said  contract  on  behalf  of  plaintiff,  the 
defendant,  through  tbe  officer  designated  in  said 
contract,  inspected  and  accepted  the  work  of 
this  plaintiff  and  pretended  to  estimate  and  cal- 
culate the  amouQt  which  plaintiff  was  entitled 
to  recover  therefor,  but  in  the  estimate  and  cal- 


culation the  said  officer  of  the  defendant  refused 
and  neglected  to  allow  plaintiff  any  of  the  aoms 
herein  specified  on  any  ot  the  items  as  herein  set 
forth,  and  that  the  estimate  and  calculation  of 
the  said  officer  upon  which  sum  was  paid  to 
plaintiff,  as  herein  alleged,  was  erroneous,  in- 
comct,  and  untrue  in  tbe  particulars  herdn 
specified,  and  in  that  the  officer  representing 
the  defendant  refused  to  rectify  or  correct  the 
same.  That  thereafter  the  plaintiff  attempted  to 
have  the  said  matter  rectified  by  the  dty  council 
of  the  dty  of  Portland,  but  tbe  said  dt^  coundl 
failed,  neglected,  and  refused,  and  stiU  fails, 
neglects,  and  refuses  to  allow  this  plaintiff  for 
any  of  the  items  herein  specified  or  to  pay  the 
plaintifl  therefor." 

The  d^endant^  g«ieral  demurrer  to  the 
complaint  was  overruled.  It  Is  unnecessary 
to  redte  the  text  or  substance  of  the  answer 
or  replj  because  the  sole  contention  of  the 
clt7  on  this  appeal  Is  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action.  The  case  was  referred  to  a  referee, 
who  reported  findings  of  fact  and  conclusions 
of  law  to  the  effect  that  the  plaintiff  was  en- 
titled to  recover  $1,220.10,  with  costs  and  dls* 
buraements.  This  conclusion  was  adopted  by 
the  court,  and  judgm^t  entered  according, 
from  which  defendant  appeals. 

L.  E.  Latourette,  of  Portland  fW.  P.  La 
Roche  and  Stanley  Myers,  both  of  Portland, 
on  the  briefs),  for  appellant  J.  J.Fitzgerald, 
of  Portland  (Lognn  &  Smltli,  of  Portland,  on 
the  briefs),  for  respondent 

BURNETT.  J.  (after  stating  the  facts  aa 
above).  [1]  The  argument  against  the  com- 
plaint is  that  the  pleader  does  not  state  that 
the  engineer  was  actuated  by  fraud,  or  had 
excluded  items  due  the  plaintiff  to  such  an 
extent  as  to  indicate  bad  faith.  In  the  first 
place  we  note  that  not  all  of  the  contract  Is 
before  us  in  that  the  terms  of  the  spedflca- 
tions  alluded  to  are  not  stated.  Aside  from 
that  the  exhibit  attached  to  the  complaint 
embodies  the  stipulation  of  the  parties.  It  is 
said  Id  that  pleading  that  as  part  of  the  con- 
sideration of  the  contract  the  defendant 
agreed  to  furnish  certain  rocu  at  a  certain 
rate.  This  allegation  cannot  affect  the  actual 
stipulation  which  speaks  for  itself  and  Is  to 
be  considered  as  containing  all  the  terms  of 
the  contract  U  O.  L.  S  713.  The  plaintiff 
cannot  Import  into  the  agreement  any  addi- 
tional stipulation  on  the  pretense  that  it  Is 
merely  Inquiring  into  the  consideration.  The 
provision  which  it  would  thus  add  is  con- 
tractual In  Its  nature  and  not  merely  mone- 
tary. The  rule  Is  thus  stated  In  Sotberlin 
v.- Bloomer,  50  Or.  398,  93  Pac.  135: 

"The  consideration  spedfied  in  the  written 
contract  consists  of  certain  acts  to  be  performed, 
and  the  authorities  are  practically  unanimous  In 
holding  that,  where  the  statement  in  the  written 
instrument  as  to  the  consideration  is  of  a  con- 
tractual nature,  as  where  the  consideration  con- 
sists of  a  specific  and  direct  promise  by  one  of 
the  parties  to  perform  certain  acts,  it  cannot  be 
changed  or  modified  by  parol  or  extrinsic  evi- 
dence." 

See,  also,  Mulr  v,  Morrlo^  80  Or.  878,  154 
Pac  117,  157  Pac  786. 
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[2]  Referring  to  the  agreement  Itself,  it  is 
plain  that  the  city  did  not  agree  .to  furnish 
any  particular  amount  of  base  course  stone, 
but  only  so  much  as  might  be  in  the  stock 
piles  on  the  drive  and  should  be  Incorporated 
into  the  pavement  At  the  very  beginning  of 
the  instrument  the  plaintiff  contracted  to  fur- 
nish all  material  and  perform  all  the  labor 
necessary,  and  the  agreement  of  the  city  to 
put  In  whatever  was  In  the  pile  adjacent  to 
the  way  was  a  mere  exception  to  the  general 
duty  imposed  upon  the  contractor.  As  stated, 
the  job  was  to  be  paid  for  on  the  unit  princi- 
ple, which  would  require  a  measuring  of  the 
work  after  its  completion.  It  consisted  of 
excavation  aad  pavement  for  which  the  con- 
tractor was  to  be  compensated  according  to 
certain  fixed  rates.  This  involved  a  deter- 
mination of  the  amount,  quantity,  character, 
and  classification  of  the  work  performed  by 
the  contractor,  as  completed.  While  it 
might  be  Improvident  for  the  plaintiff  to 
agree  that  the  measurement  of  Its  work 
should  be  left  to  the  defendant's  officer,  we 
are  not  aware  of  any  law  preventing  It  from 
making  such  a  stipulation. 

[3]  It  is  not  contrary  to  public  policy,  and 
if  it  cliose  thus  to  put  itself  at  the  mercy, 
so  to  speak,  of  the  other  contracting  party's 
servant,  it  bad  a  right  to  do  so.  It  Is  anal- 
ogous to  Instances  where  one  person  agrees  to 
construct  a  certain  piece  of  work  to  the  satis- 
faction of  the  owner.  It  has  been  decided 
many  times  that  In  such  cases  the  owner 
must  be  satisfled,  except  that  he  cannot  with- 
hold his  satisfaction  arbitrarily  or  fraudu- 
lently. The  principle  la  thus  stated  In  9 
Cyc.  620: 

"And  as  there  is  assuredly  no  law  which  pre- 
vents a  person  from  makioE  contracts  of  this 
kind,  if  be  chooses,  the  coarts  should  not  hesitate 
to  enforce  them.  The  agreement  Is  in  short  not 
to  make  or  do  a  thing  which  the  promisor  ought 
to  be  sntiafiod  with,  but  to  make  or  do  a  thing 
which  he  is  eatiafiea  with.  Such  a  contract  may 
be  one-sided  in  being  dependent  upon  the  caprice 
of  one  of  the  parties;  it  may  be  an  unwise  con- 
tract to  make;  but  if  it  is  entered  into  volun- 
tarily, the  promisee  is  bound,  and  can  have  no 
right  to  ask  a  court  to  alter  its  terms  in  his  fa- 
vor." 

[4]  Some  Illinois  casesi,  not  of  the  court  of 
last  resort,  were  cited  by  the  plaintiff  in 
support  of  Its  contention  that  the  provision 
relating  to  the  duty  of  the  engineer  In  meas- 
uring the  work  lacks  mutuality,  and  hence  is 
void.  A  clause  of  the  opinion  of  Mr.  Chief 
Justice  Ailshle  In  Nelson  Bennett  Co.  v,  Tsyla 
Kalla  Land  &  Water  Co..  14  Idaho,  5,  ft3  Pac 
7S9,  arguendo,  is  also  noted,  but  in  our  judg- 
ment they  are  not  expressive  of  the  correct 
rule.  The  true  doctrine  Is  that  all  the  con- 
tract must  be  taken  together  as  the  standard 
the  parties  have  devised  for  the  control  of 
their  relations  to  each  other.  There  being 
nothing  unlawful  about  It,  they  have  a  right 
to  stipulate  that  either  one  of  them  or  a 
third  person  shall  bind  the  other  by  his  decl- 
fdon. 


[S]  Tlie  contractor  voluntarily  undertook, 
to  work  with  the  conditlcm  in  question  includ- 
ed In  the  agreement  It  is  not  by  the  mark 
to  say  that  the  contract  Is  unilateral.  Al* 
most  every  agreement  contains  terms  whi<fli 
are  to  be  performed  only  by  one  party,  and 
not  by  the  other.  In  a  sense  the  covenants 
of  one  are  not  binding  upon  the  other;  but 
the  contract  Is  none  the  less  mutually  obliga- 
tory when  considered,  as  It  should  be,  in  all 
its  parts.  The  city  agreed  that  Its  officer 
should  decide  all  questions.  It  thus  constl- 
tnted  that  official  its  agent  for  that  purpose, 
and  hence  would  be  bound  by  his  action  un- 
der the  principle  of  "Qui  facit  per  alium,  fadt 
per  se."  On  the  other  hand,  the  plaintiff  un- 
dertook the  performance  of  the  work  on  that 
condition,  and  cannot  now  be  heard  to  com- 
plain in  the  absence  of  allegations  tending  to 
impeach  the  award  on  the  ground  of  fraud 
or  such  reckless  disregard  of  fair  dealing  as 
would  amount  to  fraud. 

[6]  The  complaint  really  proceeds  on  the 
theory  that  the  condition  giving  authority  to 
the  city  engineer  Is  a  valid  one,  and  com- 
plains of  its  violation;  but  It  does  not  pre- 
tend to  say  that  the  officer  did  not  rightly 
compute  the  number  of  cubic  yards  of  exca- 
j  ration  or  the  number  of  square  yards  of 
I  pavement  In  compliance  with  the  stipulation 
j  for  the  payment  of  unit  prices.  Neither  doe» 
It  Impute  to  the  officer  any  fraudulent  con- 
;  duct  or  willful  disregard  of  fair  computation. 
In  the  absence  of  such  allegations,  the  par- 
ties must  be  bound  by  the  decision  of  the 
tribunal  which  they  themselves  have  erected. 
Besides  all  tl^Is,  the  plain  object  of  the  com- 
plaint Is  by  means  of  an  action'  at  law  to  set 
aside  the  award  of  the  engineer  acting  as 
arbiter.  That  this  cannot  be  so  done  was  de- 
cided In  Fire  Association  v.  Allesina,  45  Or. 
154,  77  Pac.  123,  which  ruling  was  approved 
in  Cohn  v.  Wemme,  47  Or.  146,  81  Pac.  981, 
8  Ann.  Cas.  50S,  holding  that  the  remedy  Ilea 
In  equity. 

That  the  contract  is  not  unilateral  or  void 
is  decided  in  Boston  Store  v.  Schleuter,  88 
Ark.  213,  114  S,  W.  242,  and  Young  v.  Stein, 
152  Mich.  310,  116  N.  W.  195,  17  U  R.  A. 
(N.  S.)  231,  125  Am.  St  Rep.  412.  That  the 
decision  of  the  engineer  Is  binding  In  the  ab- 
sence of  fraud '  is  determined  lu  Dennis  T. 
Wlllamlna,  80  Or.  486,  157  Pac.  799.  The 
same  principle  is  laid  down  in  Gerdetz  v. 
Central  Oregon  Irr.  Co.,  83  Or.  576,  163  Pac. 
980.  See,  also,  Lanier  v.  Little  Rock  Cooper- 
age Co.,  88  Ark.  557,  115  S.  W.  401,  and  Hat- 
field Special  School  District  v.  Knight,  112 
Ark.  S3,  164  S.  W.  1137.  It  being  competent 
for  the  parties  to  make  a  contract  of  the 
kind  stated,  leaving  to  the  engineer  the  doty 
of  measuring  the  amount  of  work  done,  and 
there  being  no  allegation  in  the  complaint 
sufficient  to  Impeach  the  award  thus  made, 
that  pleading  does  not  state  facts  suflScimt 
to  constitute  a  cause  of  action. 

The  general  demurrer  shoold  have  been 
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sustained,  for  which  reason  the  judgment  of 
the  circuit  court  is  reversed. 

McBRIDE,  C.  J.,  and  BENSON  and  HAK- 
BIS,  J J.t  concur. 
(88  Or.  5G9)  = 
ELMOBE  et  aL  V.  STEPHEN  S-HUSSELL 
CO.* 

(Supreme  Court  of  Oregon.   March  26,  1918.) 

1.  I-]sTopPEL  €=>11&— Estoppel    ik  Pais— 
—KviuEAXE— Sufficiency. 

Id  suit  for  specilic  performance  of  coDtract 
to  purchase  land,  evideoce  held  insufficient  to 
support  plea  of  estoppel  in  paia  against  defend- 
ant to  refuse  jwrformance. 

2.  Specific  Pbrfobhancb  ^^2^Bioht  to 
Remedy. 

Where  plaintiff's  intestate  contracted  to 
convey  Una  to  defendant,  which  was  cbleflr 
valuable  for  its  timber,  which  was  destroyed 
by  forest  fire,  do  payments  having  been  made 
on  the  price  and  defendant  never  having  bad 
possession,  plaintiff,  as  administrator,  could  not 
have  specific  performance  of  the  contract 

Department  l.  Appeal  from  Circuit  Court, 
Linn  CoTinty;  William  Galloway,  Judge. 

Suit  by  W.  P.  Elmore,  as  administrator 
of  the  estate  of  H.  B.  Moyer,  deceased,  and 
others  against  the  Stephens-Russell  Company, 
a  corporation.  Decree  for  plaintlffSf  and  de- 
fendant appeals.  Beveraed,  and  suit  dis- 
missed. 

TUg  is  a  suit  to  compel  the  spedflc  per- 
formance of  a  contract  to  purchase  land, 
maintifls  are  the  administrator  and  the 
bdrs  at  law  of  H.  B.  Moyer,  deceased.  The 
■nbrtance  of  the  complaint  is  to  the  effect 
that  on  August  9, 1007,  H.  B.  Moyer  and  the 
defendant  corporation  entered  Into  a  writ- 
ten contract  as  follows: 

"For  and  in  consideration  of  the  sum  of  one 
dollar  ($1.00)  to  me  Id  hand  paid  by  the  Ste- 
pbens'KuBsell  Company,  a  corporation,  I  here- 
by covenant  and  agree  to  sell  SDd  convey  unto 
said  Stephens- Russell  Company  all  of  the  S.  ^ 
of  S.  E.  34  of  section  31  and  S.  B.  %  of  Sec. 
32,  T.  14  S.,  R.  1  Eaat,  W.  M.,  containing  240 
acres,  sitnated  in  the  county  of  Linn  and  state 
of  Oregon,  for  the  sum  of  eight  thousand  five 
hondred  dollars  ($8,500.00)  as  soon  as  the  title 
to  said  property  can  be  perfected  and  all  liens 
and  incumbrances  against  same  cleared  away, 
and  upon  same  being  so  cleared  away  1  hereby 
agree  to  make,  execute,  acknowledge  and  de- 
liver to  said  Stephens-Russell  Company  a  good 
and  sufficient  deed  containing  general  covenants 
of  warranty  and  convey  said  property  to  said 
StephenB-Boaaell  Company  free  from  incum> 
brancea. 

"In  witness  whereof,  I  have  hereunto  set  my 
band  and  seal  this  ninth  day  of  August,  A.  D. 
1907.  H.  B.  Moyer  [Seal] 

"The    Stephens-Bussell    Company  accepts 
same  npon  said  terms  and  conditions. 
"Dated  Portland,  Oregon,  August  9,  1907. 
"Stepfaens-Russell  Company, 

"By  C.  S.  Russell,  Agent." 

That  all  the  conditions  of  the  contract  were 
folly  performed  by  Moyer  prior  to  his  death, 
which  occurred  on  March  11,  1913,  and  said 
Moyer  was  at  all  times  thereafter  and  until 
his  death  ready,  able,  and  willing  to  convey 
said  lands  by  a  good  and  sufficient  deed  in 
all  respects  complying  with  the  contract  to 


the  defendant,  and  that  plaintiff  Hazel  Moy- 
er was  at  all  times  ready,  able,  and  willing 
to  execute  the  deed  as  the  wife  of  Moyer. 
The  death  of  Moyer,  the  appointment  of  the 
administrator,  and  other  formal  facts  are 
recited.  It  Is  then  averred  that  on  March 
29,  1915,  plaintlfF  Elmore,  as  administrator, 
obtained  an  order  of  the  probate  courf,  au- 
thorizing and  directing  him  to  execute  a  deed 
and  to  fully  comply  with  the  terms  of  the 
contract;  that  such  deed  was  duly  executed 
by  all  the  plalhtlfFs  and  tendered  to  defend- 
ant, accompanied  with  the  requisite  revenue 
stamps,  and  that  defendant  refused  to  ac- 
cept the  same  or  to  perform  its  part  of  the 
contract,  and  the  prayer  Is  for  specific  per- 
formance. Defendant  answered  with  certain 
admissions  and  denials,  followed  by  aflSrma- 
tlve  defenses  to  the  effect  that  In  the  Interval 
between  the  execution  of  the  contract  and 
the  death  of  Moyer  no  effort  was  made  by 
Moyer  to  free  the  land  from  Incumbrances, 
nor  any  steps  taken  to  comply  with  the  con- 
tract It  la  then  alleged  that  the  suit  Is 
barred  by  the  statute  of  limitations;  that 
while  a  nominal  consideration  Is  recited  In 
the  contract,  none  was  ever  paid;  that  de- 
fendant was  not  entitled  to  possession  of  the 
pronisea,  and  newer  had  possession  of  any 
part  ttiereof;  ttiat  the  lands  at  the  time 
of  the  execution  of  the  contract  were  chiefly 
valnable  for  the  timber  growing  thereon, 
and  that  such  timber  was  the  sole  induce- 
ment for  the  agreemoit  to  purchase;  that 
In  the  year  1910  ft  forest  Are  swept  over  the 
land,  destroying  and  Sxe  killing  tiie  timber 
thereon,  leaving  it  of  very  Uttle  value,  and 
that  thereby  plaintUEs  are  preyented  from 
complying  with  the  contract;  that  plaintiffs' 
title  to  the  land  has  at  all  times  been  insuf- 
ficient in  the  following  particulars :  (a)  That 
the  land  was  a  part  of  a  federal  grant  to  the 
Oregon  &  California  Railroad  Company  un- 
der the  terms  of  an  act  of  Congress  which 
required  sales  thereof  to  be  limited  to  ac- 
tual settlers  and  not  more  than  160  acres  to 
any  one  person,  and  for  a  price  not  to  ex- 
ceed $2.50  per  acre;  that  in  the  present  In- 
stance the  land  had  been  purchased  by  Moyer 
and  another  In  tracts  exceeding  160  acres 
to  the  person;  and  that  the  conveyance,  be- 
ing in  violation  of  the  statute,  did  not  con- 
vey a  good  title;  (b)  that  the  conveyance 
from  the  Oregon  &  California  Railroad  Com- 
pany to  Moyer  reserved  a  strip  of  land  100 
feet  wide  to  be  used  by  the  grantor  as  a 
right  of  way  and  for  other  purposes,  and  the 
right  to  all  waters  needed  for  operating 
said  railroad,  reserving  therefrom  all  miner- 
al lands  therein  other  than  coal  and  Iron, 
and  requiring  the  grantee  to  erect  and  main- 
tain upon  the  boundary  line  between  said 
lands  and  the  aforementioned  right  of  way 
a  substantial  fence  sufficient  to  turn  stock, 
and  that  such  eoveuaiits  and  conditions  are 
still  In  force  and  eflfect;   (c)  ttiat  a  part  of 


^saFor  otber  canes  ne  same  tople  and  KEY-NUHBBR  In  all  Key-Numbered  DlgeeU  and  lodexw 
•Rebearlng  denied  Hay  14,  1918, 
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said  land  was  patented  to  Lonis  Campean; 
that  later  there  was  a  mesne  conveyance 
thereof  executed  by  Louis  Campeau;  that 
the  records  contain  no  conveyance  executed 
In  tlie  name  of  the  patentee;  and  that  there 
Is  no  evidence  In  the  records  disclosing  the 
marital  status  of  Louis  Campeau.  Other 
minor  defects  are  mentioned,  and  It  Is  then 
alleged  that  plaintiffs  and  their  predecessor 
in  Interest  never  possessed  a  good  and  suffl- 
clent  title  to  the  land,  and  were  at  all  times 
unable  to  comply  with  their  obligations  un- 
der the  contract.  After  general  denials  of 
the  affirmative  defenses,  the  reply  pleads  es- 
toppel in  pals  as  follows:  That  the  forest 
fire  mentioned  In  the  answer  occurred  In- 
1»10,  and  that  thereafter,  at  a  time  when 
defendant  knew  all  about  the  fire  and  Its 
effect  upon  the  property,  H.  B.  Moyer  called 
upon  defendant  and  asked  to  be  relieved  from 
the  contract,  for  the  reason  that  he  then  had 
an  opportunity  to  sell  the  lands  at  a  better 
price  than  that  epecifled  In  the  contract,  bnt 
that  defendant  refused  his  request;  that 
Moyer  then  offered  to  execute  a  deed  and  com- 
ply with  the  terms  of  the  contract,  bnt  de- 
fendant refused  the  offer,  assigning  as  Its 
only  reason  that  it  was  without  the  neces- 
sary funds,  but  would  make  payment  at  a 
later  date;  that  shortly  thereafter  Moyer 
died,  and  later  the  plaintiff  Elmore  demanded 
a  settlement  and  payment  of  the  purchase 
price,  and  received  a  similar  reply,  but  noth- 
ing was  said  about  the  fire.  It  is  then  alleg- 
ed that  defendant  la  estopped  from  urging 
the  reservatlonB  in  the  conveyance  from  the 
Or^on  &  California  Railroad  Company,  for 
the  reason  that  during  the  year  1912,  H.  B. 
Moyer  called  upon  defendant  and  asked  to 
be  relieved  from  the  contract  because  he  had 
an  opportunity  to  sell  the  lands  at  a  better 
figure  than  the  contract  price;  bnt  defendant 
denied  the  request,  making  no  objection  to 
the  title,  saying  that  it  was  without  money 
to  make  the  payment,  but  would  do  so  later. 
It  is  then  alleged  that,  at  the  time  when  this 
contract  was  executed  and  as  a  part  of  the 
same  transaction,  defendant  port^ased  from 
H.  B.  Moyer  and  paid  Cor  other  lands 
which  were  bouf^t  by  Moyer  from  the  Oregon, 
&  California  Bailroad  Company  under  like 
condltiims,  and  the  deeds  thereto  were  accept- 
ed by  defendant  without  objection.  These 
are  substantially  the  Issues.  A  trial  being 
bad,  there  was  a  decree  for  plaihtUP,  from 
which  defendant  appeals. 

M.  H.  Clark,  of  Portland  (T.  H.  Ward  and 
Clark,  Skulason  &  Clark,  all  of  Portland,  on 
the  briefs),  for  appellant.  J.  K.  Weatherford, 
of  Albany,  and  A.  A.  Tussing,  of  Brownsville 
(Weatherford  &  Weatherfordi,  of  Albany,  on 
the  brief),  for  respondents. 

BENSON,  J.  (after  stating  the  facts  as 
above).  It  will  be  observed  that  the  plead- 
ings Involve  a  number  of  questions,  but  we 
deem  it  necessary  to  consider  but  one,  and 


I  that  is  the  plea  of  estoppel,  based  upon  the 
allegations  that  after  the  destruction  of  the 
timber  by  the  forest  fire  In  the  year  1910,  H. 
B.  Moyer  went  to  the  defendant,  and  asked 
to  be  released  from  the  contract,  for  the  rea- 
son that  he  had  a  purchaser  who  was  ready 
to  pay  a  better  price  for  the  laud,  and  that 
his  request  was  refused.  The  evidence  upon 
which  plaintiffs  rely  to  sustain  this  conten- 
tion consists  of  the  testimony  of  Mrs.  H.  B. 
Moyer,  to  the  effect  that  shortly  after  the 
forest  fire  in  1910  she  with  her  husband 
visited  defendant's  office  in  Portland ;  and 
while  there  the  contract  was  discussed  by 
Moyer  and  Russell,  and  the  following  qnea- 
tion  and  answer  appear  in  the  record; 

"Question :  The  question  I  started  to  ask  jou 
Is  this:  What  did  he  say  about  somebody  else 
wanting  to  take  the  land?  Anwer:  Well,  there 
was  some  men  up  tbere  that  wanted  to  buy  it 
at  so  much  per  stumpage,  and  he  thought  he 
could  Bell  it  that  way,  and  ne  wanted  to  release 
it  on  that  account" 

This  was  followed  by  the  testimony  of  two 
brothers  by  the  name  of  Sawyer,  who  testi- 
fied that  shortly  after  the  fire  they  conceived 
the  plan  of  buying  all  of  the  damaged  timber 
In  that  vicinity  at  a  low  price  and  manufac- 
turing it  into  timber  at  their  mill;  that  in 
pursuance  of  this  idea  they  interviewed  Moy- 
er, who  told  them  that  he  had  no  timber  In 
that  vicinity,  and  referred  them  to  Russell; 
that  they  went  to  Portland  and  Interviewed 
Russell  and  the  local  representative  of  the 
Weyerhaeuser  Company;  that  Russell  told 
them  that  his  company  had  some  timber  in 
the  burned  region  which  he  would  sell  on  a 
stumpage  basis ;  that  when  the  Weyerhaeus- 
er Company  declined  to  do  business  with 
them,  they  abandoned  the  scheme ;  and  that 
the  specific  tracts  in  controversy  here  were 
not  mentioned  by  them.  Russell  testified 
that  in  the  year  1912  there  was  some  talk  be- 
tween him  and  Moyer  in  reference  to  a  relin- 
quishment of  the  contract,  and  that  he  ex- 
pressed  his  willingness  to  do  so,  but  that  the 
controlUng  power  in  the  corporation  was 
Stephens,  with  whom  he  advised  Moyer  to 
correspond  directly  or  through  tals  attorney. 
Mr.  Weatherford. 

[1}  Tbe  foregoing  is  snbstantiaUy  all  the 
evidence  in  support  of  the  plea  of  estoppel. 
This  showing  Is  altogether  too  vague  and  in- 
definite to  establiEdi  tbe  plea.  It  is  not  shown 
that  Moyer  had  any  buyer  In  view,  or  Qiat  he 
was  In  any  way  injured  by  the  conduct  of  the 
defendant.  In  10  R.  C.  U  p.  697,  the  estab- 
lished doctrine  is  quite  dearly  expressed 
thus: 

"The  final  element  of  an  equitable  estoppel  Is 
that  the  person  claiming  It  must  have  beeu 
misled  into  such  action  that  he  will  suffer  in- 
jury if  the  estoppel  is  not  declared:  that  is, 
the  person  setting  up  the  estoppel  must  have 
been  Induced  to  alter  ols  position  in  such  a  way 
that  he  will  be  injured  ff  the  other  person  is  not 
held  to  the  representation  or  attitude  on  wbidi 
the  estoppel  is  predicated." 

[2]  From  the  evidence  It  appears  that  at 

the  time  the  contract  was  executed  the  land 
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"was  chiefly  valuable  for  Its  timber,  aod  that 
In  the  year  1910  a  forest  fire  destr<9ed  nearly 
all  the  timber  on  one  of  the  tracts  and  about 
half  of  that  on  the  other.  No  payments  had 
been  made  on  the  purchase  price,  and  defend- 
ant had  never  bad  possession  of  the  premises. 
Under  these  circam&tances  it  has  been  held 
by  this  court  that  specific  performance  can- 
not be  had.  Powell  t.  D.,  S.  &  O.  B.  R.  R. 
Co.,  12  Or.  488,  8  Pac.  544. 

It  follows  tiiat  the  decree  of  the  lower 
court  must  be  reversed  and  the  iralt  dis- 
missed. 

McBRIDB,  C.  J.,  and  BURNETT  and  HAR. 
RIS,  33.,  concur. 

OS  Or.  486) 

BNNEBERG  v.  STATE  INDUSTRIAL  AC- 
CIDENT COMMISSION. 
<8upr«rae  Oonrt  of  Oregon.   March  26,  1918.) 

UaKTEB  AMD  Skbvaht  «s»417(4%)  —  Wobk- 
ubn'b  Compensation— NoncB  of  Apfiujo— 
Time. 

An  applicant  for  compensation  for  personal 
Injaries  under  the  Workmen's  Compensation 
Act  (Laws  1S13,  c.  112)  was  awarded  a  monthly 
sum  for  temporary  total  disabilities  each  month 
for  a  period  of  seveo  months.  When  the  last 
InstallmeDt  was  due,  a  blank  form  labeled  "Fi- 
nal Settlement  Voucher"  was  sent  plaintiff,  but 
was  returned  bv  him  unsigned,  ana  was  again 
■eat  to  him  with  a  request  for  his  signature  on 
the  16th  of  November,  1915.  The  voucher, 
which  was  signed  and  snbsequmitly  filed  with 
the  commission,  recited  that  it  was  in  final  set- 
tlement that  the  sum  of  $300  had  theretofore 
been  paid,  and  acknowledged  the  receipt  of  the 
farther  sum  of  ^50  la  fuu  discharge  of  the  ob- 
ligatioBa  of  the  state.  On  November  13,  1916, 
plaintiff's  attorn^  filed  a  notice  of  appeal  from 
the  decision  of  the  Industrial  Board.  The  stat- 
ute provides  that  no  appeal  shall  be  entertained 
onleas  notice  of  appeal  shall  have  been  served 
br  mail  or  peraonallj  upon  some  member  of 
the  commission  within  SO  days  following  the 
rendition  of, the  dedsion  appealed  from,  and 
actual  communication  thereof  to  the  person  af- 
fected thereby.  Held,  that  the  final  voucher 
sent  to  plaintiff  constituted  notice  to  him  of  the 
decision  of  the  commission  to  suspend  payment, 
and  the  notice  of  appeal  being  filed  more  than 
30  days  thereafter  was  too  late. 

D^MirtiDCTt  1.  Appeal  from  Circuit 
Court,  Colnmbla  County;  J.  A.  ^akln, 
Judge. 

Proceedings  under  Workmen'a  Oompen- 
satlon  Act  by  O.  Snneberg  to  obtain  com- 
pensation for  personal  injuries,  <viposed  by 
the  State  Industrial  Accidoit  Oommlsslon. 
Compensation  for  tonporary  disability  was 
awarded  Is  the  ram  of  9350,  further  comr 
pensadon  was  denied,  and  on  dalmant's 
appeal  to  the  drcult  court  be  obtained  Judg- 
ment on  a  Terdlct,  and  the  Commission  ap- 
peals. Beveraed. 

8ee,'al80,  167  Pac.  810. 

O.  Enneberg  was  injured  on  March  0, 
1915,  while  working  for  an  employer  who 
was  subject  to  the  Wortmen's  Compensa- 
tion Act  (<4iapter  112.  Laws  1913).  Enne- 
berg  filed  a  claim  for  compoisatlon  wltb 


the  State  Industrial  Accident  Oommlsslon 
on  Jime  14,  1916^  An  award  of  $50  for  ton- 
porary total  disability  was  made  each 
month  by  the  commission  for  a  period  of 
seven  mcmths.  The  first  monthly  award 
was  made  on  April  14,  1915,  and  the  last 
on  October  14,  1918.  A  blank  form,  labeled 
"Final  Settlement  Voucher"  was  sent  to  the 
plaintiff  by  the  commission.  Apparently 
Enneberg  returned  the  blank  form  without 
signing  it,  for  tmder  date  of  November  6, . 
191S,  the  commission  addressed  a  letter  to 
him  saying: 

''We  are  again  returning  to  yop  our  final  set- 
tlement voudaer  showing  the  balance  of  $50  due 
you.  There  is  nothing  in  our  findings  that 
would  show  that  you  are  entitled  to  any  further 
payments;  therefore,  if  you  sign  the  inclosed 
voucher  and  return  to  us  we  will  be  glad  to 
forward  to  yon  a  warrant  for  fSO,  as  final  set-* 
tlement,  as  soon  as  possible." 

The  voucher  was  signed  by  Enneberg  and 
returned  to  the  commission,  but  the  latter, 
under  date  of  November  16,  1915,  again  sent 
tbe  instrument  to  Enneberg  so  that  It  could 
be  signed  by  witnesses.  The  voucher  was 
signed  by  two  witnesses  and  finally  filed 
with  the  commission.  The  final  settlement 
Toucher,  as  signed,  witnessed,  and  filed, 
reads  aa  follows : 

''Final  Settlonent  Touchw. 
'^October  18,  1916. 
"State  of  Oregon.   To  O.  Enneberg.  Dr.  (Post 
Office  Address)   Buxton,  Oregon.  Claim 
No.  4286.   Class  A. '  Firm  No.  277. 
"Award.    Computed  on  basis  of  time  lost. 
Seven  mouths  working  days,  being  compensation 
under  chapter  112,  Laws  1913,  as  amended  by 
chapter  271;  Laws  1915,  in  full  settlement  of 
claim,  of  above  claimant  for  injury  occurring  on 
the  9th  day  of  March,  1915.  at  Buxton,  Or^on, 
as  allowed  and  approved  bv  the  findings  and 
order  of  the  State  Industrial  Acddent  Commis- 
sion on   record   in   the  conmiission's  office, 
«360.0a 

"State  of  Oregon,  County  of  — ss.: 

'*  ,  191... 

"For  and  in  consideration  of  the  sum  of  ^00.- 
00,  heretofore  paid  to  me,  and  the  further  sum 
of  $50.00,  receipt  of  which  is  hereby  acknowl- 
edged, I,  O.  Enneberg,  the  undersigned,  do  here- 
by release  and  discharge  the  state  of  Oregon 
from  any  and  all  further  liabilities  or  obliga- 
tions for  or  on  account  of  that  certain  personal 
injury  bv  accident  arising  out  of  and  in  the 
course  of  my  employment,  received  by  me,  and 
heretofore  fully  reported  and  described  to  the 
State  Industrial  Accident  Commission  in  my 
claim  for  compensation,  made  in  accordance 
with  Uie  provisions  of  chapter  112,  Laws  1918, 
and  chapter  271,  Lews  1915. 

"[Sign  here]   O.  Enneberg. 
"(Write  name  clearly.    Claimants  unable 
to  write  must  make  X  mark.) 

"Witnesses  to  signature:  Minnie  Enneberg, 
Post  Office  Address,  Veronia.  Arthur  Krum, 
Post  Office  Address,  Veronia. 

"To  secure  prompt  payment  of  this  claim,  sign 
the  above  blank  and  forward  immediately  to  the 
State  Industrial  Accident  Commission,  Salem, 
Oregon. 

"This  must  be  signed  before  warrant  for  the 
amount  can  be  drawn." 

Under  date  of  October  5,  1916,  MUo  C. 
King,  as  attorney  for  Enneberg,  wrote  to 
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the  commission,  and  on  October  11,  1918, 
the  latter  addressed  a  letter  to  Mr.  King 
saying  that  EJoneberg  "was  settled  with  in 
full  and  final  voucher  received.  Under  the 
law  his  right  of  appeal  has  expired,  and  we 
feel  that  no  Injustice  can  be  done  by  refus- 
ing further  ira-yment  In  this  case."  On  No- 
vember 13,  1916,  Mllo  O.  King,  as  attorney 
for  Enneberg,  filed  a  notice  of  appeal,  dated 
October  31,  1916,  with  the  county  clerk  of 
Columbia  county,  stating  that  the  plaintiff 
appeals  to  the  drcult  court  "from  the  de- 
cision rendered  by  the  State  Industrial  Ac- 
cident Commission  on  the  Hth  day  of  Octo- 
ber, 1016,  In  favor  of  the  defendant  In  said 
matter  and  against  said  plaintiff."  The 
State  Industrial  Accident  Commission  mov- 
ed to  dismiss  the  appeal  for  the  reason  that 
the  time  allowed  for  taking  an  appeal  to 
the  circuit  court  had  expired  before  the 
plaintiff  gave  notice  of  appeal.  The  motion 
was  denied  by  the  trial  court  A  trial  by 
Jury  resulted  in  a  verdict  for  the  plaintiff, 
and  the  defendant  appealed  from  the  con- 
sequent Judgment 

J.  A.  Benjamin,  Asst  Atty.  Gen.  (Geo.  M. 
Brown,  Atty.  Gen.,  on  the  brief),  for  appel- 
lant. MUq  OL  King,  of  Gresbam,  for  re- 
spondent 

HARRIS,  J.  A  workman  may  have  a  de- 
cision of  the  commission  reviewed  by  a  pro- 
ceeding in  the  nature  of  an  appeal  to  the 
drcult  court;  but  the  statute  also  provides 
that: 

"No  such  appeal  shall  be  entertalDed  noleas 
notice  of  appeal  ahall  have  been  eerved  by  mail 
or  persoDBlly  upon  some  member  of  tbe  com- 
mission witbin  tbirty  days  following  the  rendi- 
tion of  the  decision  appealed  from  and  actual 
communication  thereof  to  the  person  affected 
thereby." 

In  Octobw.  1915,  the  commission  dedded 
to  discontinue  payments.  The  letter  writ- 
ten by  the  commission  to  Enneberg  on  Octo- 
ber 11,  1916,  was  not  a  dedsion;  It  merely 
gave  the  information  that  final  settlement 
had  been  made  with  Enneberg  In  1915,  and 
that  the  right  of  appeal  had  expired.  The 
last  decision  rendered  by  the  commission 
was  made  in  1915.  The  , letter  of  October  11, 
1916,  merely  related  what  had  .occurred  a 
year  before. 

The  pmintift  takes  the  position  that  the 
final  settlement  voucher  did  not  constitute 
notice  of  the  dedsion  of  tbe  commission. 
The  letter  written  by  the  commission  on 
November  6.  1915,  to  Enneberg  may  be  laid 
out  of  the  case,  although  It  was  of  Itself  ac- 
tual notice  of  the  dedsion  made  by  tJie  com- 
mission. Turning  to  the  voucher,  It  will  be 
seen  that  it  speaks  of  an  award  of  $350  in 
final  settlement  of  the  claim  as  allowed  by 
the  findings  and  order  of  the  commission 
on  record  In  Its  office.  Enneberg  had  al- 
ready received  $300  and  the  remaining  sum 
of  $50  was  yet  to  be  paid:  and  the  vouch- 
er provides  that  In  consideration  of  the  ^00 


previously  paid  and  the  farther  sum  of  $00 
to  be  paid,  Enneberg  releases  iind  discharg- 
es the  state  of  Oregon  from  all  further  lia- 
bility. The  voucher  told  him  In  plain  lan- 
guage that  the  commission  bad  already  paid 
him  $300  and  had  decided  to  pay  him  an  ad- 
ditional $50  in  full  settlement  of  his  dalm 
for  compensation.  The  voucher  Is  not  am- 
biguous; Its  language  is  not  deceptive;  It  Is 
plain  and  understandable;  and  actual  no- 
tice of  the  dedsion  made  by  the  commission 
is  conveyed  to  any  one  who  reads  the 
voucher. 

It  is  not  necessary  to  fli  the  exact  date 
when  Enneberg  signed  the  final  settlement 
voucher,  but  it  Is  sufficient  to  say  that  be  sign- 
ed It  some  time  before  November  16,  191S. 
The  right  to  appeal  la  lost  nnless  Initiated 
within  the  time  prescribed  by  statute,  l^e 
plaintiff  did  not  appeal  within  30  days  fol- 
lowing the  rendition  of  the  decision  of  the 
commission  and  actual  communication  there- 
of, and  therefore  the  circuit  court  was  with- 
out Jurisdiction. 

It  follows  that  the  Judgment  most  be  re- 
versed, with  directions  to  the  circuit  court 
to  sustain  the  motion  to  dismiss  the  aM>eal; 
and  it  is  so  ordered. 

McBRlDE.  a  X,  and  BENSON  aod  BUR- 
NETTt  JJt  coDCQr. 

~  (88  Or.  16S) 

WEST  v..  HEDGES  et  aL 
{Supreme  Court  of  Oregon.    March  26,  1018.) 

1.  APPEAI,  AND  Ebbob  *=»928(2)— Rkview- 
Pbesumptions— E  V IDENCE— In  STBDOnOSS. 

In  an  action  by  a  school-teacher  on  a  con- 
tmct  of  employment,  where  plaintiff  made  no 
motion  for  a  directed  verdict,  nor  reserved  ex- 
ceptions to  the  court's  charge,  sndi  charge  not 
being  contained  in  the  bill  of  exceptions,  the 
judgment  will  not  be  set  aside  as  not  being 
supported  by  the  evidence,  since  it  must  be  as- 
sumed on  appeal  that  the  law  was.correcUy  de- 
clared by  the  court,  and  that  the  verdict  was 
justified  by  the  evidence. 

2.  jubt  <s=»89— qualificatiob  of  jubov^ 
Taxpayer— Implied  Bias. 

Laws  1915,  p.  332,  makes  the  expense  of 
edncatine  pupils  residing  in  one  district  and  at- 
tending high  school  in  another  district  a  charge 
on  the  county.  Section  4  determines  the  charge 
for  which  the  county  is  liable,  and  requires  the 
county  school  superintendent  to  make  a  report 
showing  the  number  of  high  school  pupils  re- 
siding out  of  the  districts  in  which  the  high 
schocMs  are  situate.  A  school-teacher,  after  his 
contract  of  employment  had  been  resdnded  by  the 
directors  before  entering  on  his  duties,  brought 
suit  thereon ;  the  contract  stipulating  that 
the  provisions  of  the  state  law  regulating  the  em- 

Jloyment  of  teachers  should  be  a  part  thereof. 
leld  that,  if  plaintiff  recovered,  he  would  re- 
cover damages  for  the  wrongful  conduct  of  de- 
fendants, and  not  compeuEation  for  services 
rendered,  chargeable  to  the  county,  and  there- 
fore a  taiepman  who  did  not  own  propei^y,  nor 
reside  in  the  school  district  was  not  disqual- 
ified to  sit  on  the  jury  because  the  verdict  might 
increase  his  tax  rate ;  the  judgment  being 
chargeable  to  the  district  only. 

3.  Schools  and  School  Disroicrs  4»141Qt) 
— Teachebs— Void  CoNraAor. 

Where  a  teacher's  contract  of  wnployment 
is  void,  the  directors  of  the  district  nuy  sum- 
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marily  so  declare  It,  altbough  tlie  statute  enti- 
tles a  teacher  to  ootice  and  a  hearing  before  ho 
can  be  discharged. 

4.  Schools  and  School  Distbicts  €=>145 — 
Teachehs'  Contb acts— Evidence. 
In  a  school-teacher's  action  on  his  coDtract 
of  employment,  evidence  as  to  his  lack  of  qual- 
ifiration  may  be  introduced  without  first  show- 
ing that  he  had  been  duly  notified  of  defend- 
ants' contention,  and  had  had  an  opxrartuoity 
to  present  his  case  to  the  board ;  his  contract 
of  employment  being  void  if  he  lacked  the  stat- 
utory qualifications  of  a  teacher. 
6.  Apfeal  and  Ebbob  «=>1050(1) — Review  — 
Harmless  Ebbob. 
In  a  school-teacher's  action  on  a  contract  of 
employment,  admiseioii  of  parol  evidence  as  to 
whether  he  possessed  Uie  statutory  qualificar 
tious  of  a  teacher,  if  error,  held  harmless. 

Departmrat  3.  AppeiU  from  Circuit  Court, 
ClacUainaa  County;  J.  U.  Campbell,  Judge. 

Action  by  James  West  against  Joseph  EL 
Hedges  and  otbers.  Judgment  for  d^end- 
ants,  and  plaintiff  appeals.  '  Affirmed. 

This  Is  an  action  brought  on  a  teacher's 
contract  of  employment.  On  May  24,  1915, 
the  Individual  defendants  were  the  directors 
of  school  district  No.  82  in  Clackamas  coun- 
ty. On  that  day  they  entered  Into  a  contract 
of  employment  with  plaintiff  as  Instructor 
is  the -high  school.  The  ctmtract  contained 
the  following  clause : 

"It  is  hereby  agreed  and.  understood  that  the 
provisions  of  the  state  law  regulating  the  em- 
ployment of  teachers  shall  be  a  part  of  this 
contract" 

On  SeptembOT  22,  181S.  the  defendants  In 
their  official  capacity  adopted  the  following 

resolution: 

"Whereas  it  appears  that  James  West,  here- 
tofore elected  to  a  position  as  high  school 
science  teachen  has  failed  to  qualify  and  is  not 
properly  certificated  ander  the  law  to  teach, 
now  therefore,  be  it  resolved,  that  the  contract 
heretofore  entered  into  betn'cen  said  James 
West  and  school  district  No.  62  be  and  the  same 
is  hereby  revoked  and  -rescinded." 

PlaintUt  alleges  and  defendants  deny  that 
notwithstanding  this  action  of  the  board 
plaintiff  presented  himself  at  the  high  school 
at  the  opening  of  the  term  and  offered  to 
teach.  Plaintiff  alleges  that  he  was  not  per- 
mitted to  teach,  and  that  because  the  school 
year  had  started  he  was  unable  to  secure 
other  employment  as  a  teacher.  He  demands 
judgment  for  nine  months'  salary. 

There  was  a  rerdlct  for  defendants  on 
which  Judgment  was  entered,  and  plaintiff 
appeals. 

Ellsha  A.  Baker,  of  Portland,  for  appellant 
Gilbert  L.  Hedges,  of  Oregon  City,  for  re- 
qwndents. 

UcCAMANT,  J.  (after  stating  the  facts  as 
above).  [1]  The  parties  are  agreed  that  the 
.contract  of  employment  was  void,  unless 
plaintiff  held  a  certificate  which  qualified 
him  to  pi^rform  the  stipulated  service.  The 
question  of  whether  plaintiff  held  such  cer- 
tificate Is  discussed  In  the  briefs,  but  we  do 
not  find  It  presented  by  the  record.  Plain- 
till  made  no  motion  for  a  directed  verdict. 


nor  did  be  reserre  any  exceptions  to  the 
charge  of  the  court  The  court's  Instructions 
are  not  contained  In  the  bill  of  exceptions. 
Plaintiff  Is  not  entitled  on  this  record  to 
contend  that  the  judgment  Is  without  support 
in  the  evidence.  Marks  t.  First  National 
Bank,  84  Or.  601-603,  165  Pac.  673.  We  must 
assume  that  the  law  was  correctly  declared 
by  the  court,  and  that  the  verdict  was  Justi- 
fied by  the  evidence. 

There  are  but  four  assignments  of  error, 
and  one  of  these  Is  expressly  waived.  The 
first  error  assigned  Is  based  on  the  denial 
of  plalntUTs  challenges  of  talesmen  for  Im- 
plied bias. 

[2,  S]  It  appears  that  plaintiff  diailenged  14 
talesmen  on  the  ground  that  tbey  were  tax- 
payers In  Cladumas  coimty,  and  therefore 
disqualified  to  try  this  cause.  PlainUft  ex- 
hausted his  p^mptory  challoigeB,  and  was 
obliged  to  accept  11  of  the  talesmen  so  ob- 
jected ta  None  of  these  Jurors  owned  prop- 
erty,  or  resided,  In  district  62. 

It  Is  settled  law  that  a  taxpayer  Is  dis- 
qualified as  a  Juror  in  any  case  where  the 
▼erdlct  may  Increase  his  tax  rate.  Portland 
T.  Kamm,  6  Or.  362,  368,  369;  Ford  v.  Uma- 
tilla County,  15  Or.  313.  323, 16  Pac.  33;  BllU- 
ott  V.  WaUowa  County,  67  Or.  236,  238,  109 
Pac  130,  Ann.  Gas.  IfilSA.  117.  Plalntlfra 
contention  as  to  the  implied  bias  of  these 
Jurors  Is  based  wholly  on  tiie  law  which  per- 
mits pupils  residing  in  one  district  to  attend 
high  school  in  anotb»  district  The  expense 
of  educating  these  pupils  is  made  a  diarge 
on  the  county.  Laws  1916,  p.  332.  The 
charge  for  which  the  county  is  Uable  Is  de- 
termined by  the  provMons  of  section  4  of 
chapter  235  of  the  Laws  of  1915.  l^ls  sec- 
tion requires  the  county  sduMl  superlntoid- 
ent  to  make  a  report  showing  the  number  of 
high  school  pupils  residing  out  of  the  dis- 
tricts in  which  Ote  high  sdiools  are  situate. 
This  report  Is  required  to  show  the  cost  of 
educating  these  pupils,  and  this  cost'ls  deter- 
mined as  fbllows: 

"The  cost  of  educating  each  high  school  pupil 
of  any  high  school  district  shall  be  determined 
by  dividing  the  total  amount  expended  by  the 
high  school  district  for  maintaining  high  school 
during  any  school  year,  by  the  average  daily 
attendance  of  pupils  enrolled  in  the  high  sdiocu 
or  high  schools  of  the  district  for  the  same 
year.'^  Laws  1915,  p.  332. 

The  county  school  superintendent  is  re- 
quired to  certify  to  the  county  court  the  cost 
of  educating  each  pupil,  multiplied  by  the 
number  of  such  pupils,  and  this  total  Is  pro- 
vided for  in  the  next  tax  levy. 

The  only  expense  which  can  be  charged 
under  the  above  statute  to  the  taxpayei^  of 
Clackamas  county  is  a  certain  proportion  of 
the  "amount  expended  by  the  high  school 
district  for  maintaining  high  school  during 
any  school  year."  This  language  has  been 
twice  construed  by  this  court.  School  Dis- 
trict V.  Smith,  82  Or.  443,  161  Pac.  706,  and 
Sthool  District  V.  Smith.  84  Or.  50,  53,  164 
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Pac.  875.  Money  paid  In  liquidating  any 
Judgment  whlt^  plaintiff  might  recover  In 
tbls  cause  would  not  be  "expended  I17  the 
high  school  district  for  maintaining  bi^ 
school"  Plaintiff  did  not  teach  during  the 
school  year  1915-1816.  If  he  were  to  recover 
In  this  cause  he  would  secure  damages  for 
the  wrongful  conduct  of  defendants,  not  com- 
pensation for  services  r^idered.  Plaintiff's 
Judgment,  if  any,  would  be  paid  by  a  tax 
levied  <Mi  the  property  located  in  district  No. 
62.  Laws  1915,  c.  169,  |  8.  Tbls  charge  could 
not  be  transferred  in  whole  or  in  part  to 
Clackamas  county.  It  follows  that  the  court 
did  not  err  in  denying  plaintiff's  challoigeB 
OQ  the  ground  of  implied  bias. 

[4]  Plaintiff's  next  assignment  of  error  is 
based  on  the  admission  of  evidence  touch- 
ing plaintiff's  lack  of  qualiflcatiou  to  teach 
without  hrst  showing  that  plaintiff  had  been 
duly  notified  of  the  contentions  of  defend- 
ants, and  had  had  opportunity  to  present  bis 
case  to  the  board.  The  case  of  Richards  v. 
School  Board,  78  Or.  635,  153  Pac.  482,  L. 
R.  A.  1916C,  789,  Ann,  Cas.  10170,  266,  on 
which  plaintiff  relies,  involved  the  construc- 
tion of  a  statute  applicable  only  to  school 
districts  with  a  population  of  20,000.  This 
decision  is  not  in  point  in  the  case  at  bar. 
In  districts  whose  population  is  less  than 
20,000  the  teacher  Is  not  in  every  case  en- 
titled to  a  hearing  before  dismissal.  It  Is 
sqtiarely  held  in  Foreman  v.  School  District, 
81  Or.  687,  159  Paa  1155,  1168,  that  the 
board  of  directors  may  summarily  dismiss  a 
teacher  for  breach  of  the  contract  of  teach- 
ing. The  right  to  a  bearing  must  In  any 
event  be  based  on  a  valid  contract  of  em- 
ployment. Assuming,  as  we  must  on  this 
record,  that  plaintiff  lacked  the  statutory 
qualifications  of  a  teacher,  bis  contract  was 
void,  and  It  was  competent  for  the  board  so 
to  declare  It  School  Directors  t.  Jennings, 


10  lU.  App.  643,  64S;  School  Directors  t. 
Newman,  47  IlL  App.  364;  Jackson  Itown- 
staip  T.  Farlow,  7S  Ind.  118;  Hosmw  t.  Shel- 
don District,  4  N.  D.  107,  89  N.  W.  1035,  25 
L.  B.  A.  383,  60  Am.  St  Rep.  6S0,  641. 

TbB  only  raualnlng  assignmeDt  of 
ror  is  as  foUowa: 

"That  the  court  ared  la  admitting  any  evi- 
dence of  any  verbal  or  oral  statements  made  at 
the  time  of  signing  the  contract  or  [»ior  thereto 
which  tended  to  vary,  add  to,  or  in  any  wise ' 
change  the  terms  ot  the  written  contract  signed 
by  the  parties." 

It  Is  well  settled  that  It  Is  not  c(»npet«it 
to  vary  the  terms  of  a  writing  by  a  separate 
parol  agreement  made  at  the  time  or  prior 
thereto.  Looney  t.  Rankin,  15  Or.  617,  fSl^ 
16  Pac.  660;  Portland  Bank  v.  Scott,  20  Or. 
421.  424,  26  Pac  276;  Edgar  T.  Golden,  36 
Or.  448.  451,  48  Fac  1118,  60  Paa  2;  Sand 
V.  SUndlfer,  86  Or.  280,  168  Pac.  300.  The 
only  testimony  In  the  bill  of  exc^ions  to 
which  this  assignment  of  error  can  possiUy 
be  applicable  Is  the  following: 

"Q.  Now,  about  the  time  this  document  was 
signed  was  it,  or  was  it  not,  understood  be- 
tween yon  foUia,  the  board  of  directors  and  Mr. 
WcBt,  that  the  certificate  that  be  then  possessed 
waa  not  a  pKver  one?  A.  I  cannot  say  now. 
As  I  tried  to  recall  what  I  think  was— before 
this  vote  was  had  just  whether  I  knew  any- 
thing about  his  certificate  or  not  I  do  not 
know  that  It  was  accepted  by  me,  and  the  board, 
that  he  waa  proficient  to  teocb  the  subjects  ha 
had  been  teaching  in  the  school,  or  something 
similar.  We  did  nave  then— I  think  be  can  teU 
better  than  I— an  incipient  agricultural  course, 
to  be  sure,  hardly  born  yet" 

This  testimony  is  so  noncommittal  and  so 
utterly  lacking  in  probative  value  that  it 
cannot  have  prejudiced  plaintiff.  The  error, 
if  any.  In  permitting  the  foregoing  question 
to  be  answered  was  harmless. 

It  follows  that  the  Judgment  is  affirmed. 

MQORB.  BBAN,  and  HARBIS,  JJ^  con- 
cur. 
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POSTLETHWAITE  v.  EDSON  et  al. 
(No.  21181.) 

(Supreme  Court  of  KauBas.    Dec.  8,  1917. 
On  Behearing,  March  9,  1918.  Further 
Bebearing  Denied  April  12,  191&) 

(Sytlalnu  Jtv  the  Court.) 

1.  FoBicEs  Opinion  Adhxbed  to. 

The  former  opioioD  (Postlethweite  ▼.  Ed* 
■on.  98  Kan.  444,  155  Pac  802)  remains  as  the 
deliberate  holding  of  this  court. 

2.  HoKEaTBAs  ^8>153  —  Hoicestbad  Ceabao- 

lEB^LlABILITT  TO  JUDGMENT. 
A  husband  and  wife  matuall;  willed  their 
proper^,  including  a  homestead,  to  their  sor- 
liTor  for  life  with  power  of  dispossl,  remainder 
to  their  children.  It  was  occupi^  b^  the  de- 
visors, and  by  the  eurvlvin^  wife  until  her  de- 
cease, the  children  then  bavine  homes  elsewhere 
and  not  occupying  the  land  devised.  A  judg- 
ment obtained  asalnBt  the  father  was  kept  alive 
as  to  his  estate  t>y  revivor  against  his  adminis- 
tratrix. Held,  that  the  children  took  the  land 
freed  from  its  homestead  character,  and  it  could 
by  this  suit  be  subjected  to  the  payment  of  the 
judgment 

8.  HouESTBAD  4B9l— Homestead  Characteb. 

The  homestead  character  of  real  estate  de- 
pends on  family  occupancy — not  on  the  sonrce 

of  title. 

4.  JuDauEKX  «s»780(l)  —  IiiBN  —  InmBST  or 
JuDoicBKT  DEBnw— Patubnt  ot  Debt. 

Only  the  interest  of  the  judtrment  debtor 
could  be  appropriated,  and  it  was  error  to  sus- 
tain a  demurrer  to  Uiat  part  of  the  amended 
answer  setting  up  that  the  homestead  was  ac- 
quired by  the  joint  efforts  and  money  of  the  hus- 
band and  wife,  and  held  by  them  as  tenants  in 
eomiDon. 

K.  WiUA  4=3488— Intention  oe  Testatob— 
Bxpunation. 
The  will  not  being  ambiguous,  the  trial  court 
correctly  refused  evidence  explanatory  of  the 
devisor's  intentions,  and  properly  struck  from 
the  answer  allegations  of  what  such  intentions 
were. 

6.  HoMEOTEAD  «=»13&— Auewation— Will. 
The  wiU  was  not  an  alienation  or  convey- 
ance of  the  homestead. 

On  Rehearing. 

7,  Homestead  ^=>136— Will— "Convbtarcb" 
— "aubnation." 

Role  followed  that  a  will  is  not  a  convey- 
ance or  an  alienation  of  the  real  estate  describ- 
ed therein. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Aliena- 
tion; Conveyance.] 

&  BOMESTBAO  (SsilSe— DBTISB  — BlOBTB  OF 

*'Cbeditoe8." 
"Creditors,"  as  the  expression  Is  used  in 
sectioQ  11752  of  the  General  SUtutea  of  1015 
concerning  wills,  means  and  includes  general 
creditors^ 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Creditor.] 
Johnston,      J.,  and  Porter  and  Bureb,  JJ., 


Appeal  fn«n  District  Court,  Staawuee 
County. 

AcUon  by  Robert  C  Postlethwalte,  admin- 
istrator of  the  estate  of  John  C.  Postle- 
thwalte, deceased,  against  Frank  P.  Edson 
■Qd  Jenle  L.  McCabe.  Judgment  for  plain- 
tiff, and  defendants  appeaL  Modified  and  re- 
manded. 


Eugrae  S.  Qulotoo,  oC  Top^.  for  app^- 
lants.  Carver  &.  Carver,  of  Topeka,  for  ap- 
p^ee. 

    ■  * 

WEST,  3.  [11  When  this  case  was  here 
before  it  was  stated  In  the  Iwlef  of  the  plain- 
tiff, page  10: 

"Defendants  do  not  daim  any  homestead 
rights." 

In  the  defradantaP  brief  were  the  following 

statements: 

"The  appellants  claim  that  the  instrument  is 
a  joint  will  by  which  Mary  Edson  took  a  life 
estate  with  a  remainder  to  Frank  P.  Edson 
and  Jessie  L.  McCabc,  and  if  so  the  property  is 
subject  to  be  taken  in  thia  action."     Page  6. 

"It  is  admitted  that  Frank  P.  Edson  and 
Jessie  L.  McCabe  •  •  *  had  never  resided 
upon  or  occupied  this  propertr  as  a  homestead 
for  a  long  time  prior  to  all  matters  herein  pre- 
sented.   ♦    •   •       Page  9. 

"If  the  absolute  fee-simple  title  and  homestead 
right  did  pass,  under  this  mutual  will,  upon  the 
death  of  Willis  Edson  to  Uair  Edson,  uie  aur- 
vivor,  then  It  must  follow  that  Frank  P.  Ed- 
son and  Jessie  L.  McCabe  inherited  that  legal 
title  and  the  property,  directly  and  full;  and 
completely,  from  Mary  Edson,  against  whom 
there  were  no  claims  or  debts.  From  the  death 
of  Willis  Edson  to  the  death  of  Mary  Edson, 
this  property,  as  a  homestead,  remained  clear 
and  free  from  the  claims  of  any  creditors  of  ei- 
ther of  them.  If  so,  then  the  legal  title  to  this 
homestead  having  vested  upon  the  death  of 
Willis  Kdson  in  Mary  Edson,  that,  too,  most 
have  remained  clear  and  free,  with  the  home- 
stead right,  from  the  claims  of  creditors;  there 
being  no  claims  or  debts  of  Mary  Edson  at  her 
death.  The  same  unincumbered  title  and  prop- 
erty must  of  necessity  havepassed  unincumber- 
ed to  the  heirs,  Frank  P.  Edson  and  Jessie  L. 
McCabe.  This  conolusioo  is  inevitable,  if,  as  a 
matter  of  the  legal  title  to  this  homestead, 
by  virtue  of  this  mutual  will,  passed  unincum- 
bered to  Mary  Edson."    Page  12. 

"So,  in  this  case,  under  the  mutual  will,  the 
homestead  and  legal  title  thereto  vested  in  the 
survivor  clear  and  free  from  the  debts  of  the 
deceased  husband.  Having  once,  then,  vested 
free  from  debts  in  an  innocent  party  or  pur^ 
chaser,  it  could  not  be  divested."   Page  17 

These  quotations  are  made  to  demonr 
Btrate  that  the  controversy  when  first  here 
centered  on  the  Qnestlcm  whether  the  surviv- 
or took  a  fee  or  a  life  estate  with  power  of 
dlspo^l,  remainder  to  the  children,  and  that 
It  was  then  insisted  that  if  the  former,  the 
lunnestead  diaracter  of  the  land  remained 
oven  when  Inherited  by  the  children  who  did 
not  claim  to  occupy  it  as  a  homestead. 
Hraice  In  the  opinion  (Postlethwalte  t.  Ed- 
son, 98  Kan.  444,  165  Fac.  802)  It  waa  eald: 

"Mary  Edson  survived  her  husband,  remain- 
ing in  possession  of  the  homestead  during  her 
life.  She  left  the  defendants  as  her  sole  heirs 
who  daim  no  homestead  rights.  The  plaintiff 
takes  the  portion  that  the  will  devised  a  life 
estate  to  Mary  Edson  with  full  power  of  dispo- 
sition, remainder  to  the  defendant,  and  if  this 
be  the  proper  construction  it  is  conceded  that 
the  proper^  Is  subject  to  be  taken  in  this  ac- 
tion.^* 98  Kan.  445. 165  Pac.  802. 

In  the  elaborate  petition  for  a  r^earing 
there  was  no  complaint  of  this  statement 
Near  the  close  of  the  opinion  it  was  said: 

"It  is  fairly  clear  that  the  intention  was  that 
the  survivor  should  have  complete  dominion 
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OTw  tbo  estate  during  ber  life,  Indading  the  full 
power  of  disposition,  but  that  as  she  wo\ild  be 
likely  to  retain  tbe  estate  or  a  portion  thereof, 
such  portion  i^as  to  vest  personally  in  the  chil- 
dren, to  take  effect  at  her  death;  that  is,  the 

E resent  estate  in  each  portion  was  to  vest  jn 
er  for  life  with  the  power  of  disposition,  re- 
mainder to  the  children." 

This  conduslon,  reached  dFter  a  painstak- 
ing examlnatton  and  consideration,  we  are 
satisfied  with,  and  It  must  remain  as  the 
d^lberate  holding  of  tbls  court.  The  case 
was  first  here  on  appeal  from  an  order  over- 
ruUng  a  dMuuirer  to  the  answer.  When  it 
readied  the  tower  court  the  defendants 
amended  their  answer,  parts  of  which  were 
stricken  out  on  motl<m  of  the  plaintiff,  and 
a  demnrrer  to  the  remainder  was  sustained, 
from  whldi  orders  this  appeal  Is  taken. 
Hence  the  question  now  before  us  is  the 
claimed  error  In  such  rulings.  The  parts 
stricken  out  amounted  to  an  all^tlon  that 
the  EdsoDS  talked  over  the  making  of  the  will, 
and  expressed  their  Intentions  and  desires, 
.counseled  with  aq  experienced  lawyer  who 
drew  the  Instrument,  and  suggested  a  certain 
Addition,  with  whldi  tlie  testators  were  pleas- 
ed. In  other  words,  the  trial  court  refused 
to  permit  the  defendants  to  go  Into  the  con- 
versations and  Intentions  of  the  makers  of 
the  wlU  on  the  theory,  doubtless,  that  It  is 
platb  oa  its  face,  and  needs  no  extrinsic  aid 
for  Its  proper  constructioD.  The  remainder 
of  the  amended  answer  pleaded  the  home- 
stead character  of  the  land  devised  while 
occupied  by  the  parents  or  their  survivor,  the 
separate  homes  elsewhere  occupied  by  the  de- 
fendants, that  the  homestead  was  procured 
by  the  joint  efforts  of  the  devisors  and  held 
hy  them  as  tenants  in  common. 

Error  Is  assigned  on  sustaining  a  "demurrer 
to  all  of  the  remaining  answer  except  the 
general  denial,  because  the  Judgment  of  the 
plalntifr  was  never  a  lien  on  this  property; 
because  the  judgment  was  not  against  Mary 
Bdson,  the  joint  owner  with  her  husband  of 
the  homestead;  because  the  will  Is  ambiguous 
and  susceptible  to  explanation  of  the  Inten- 
tion of  its  makers,  and  because  It  curried  a 
fee  to  their  survivor.  The  last  reason  la 
disposed  of  by  the  former  decision.  The  first 
may  l>e  conceded ;  this  suit  being  brought  for 
the  very  purpose  of  subjecting  the  land  to 
the  payment  of  the  plaintiff's  judgment  which 
would  be  idle  If  It  were  already  a  lien  there- 
on. This  leaves  only  the  second  and  third 
for  consideration — the  effect  of  the  alleged 
one-half  or  joint  ownership  by  Airs.  Edson, 
and  the  claimed  ambiguity  of  the  will. 

A  "partial  tranEKrlpt"  before  us  contains 
the  following: 

"Counsel  for  Plaintiff:  It  is  admitted  that  tbe 
title  of  record  to  the  lots  described  in  tbe  peti- 
tion was  in  Willis  E<laon  at  the  time  of  hia 
deatfal  and  that  at  that  time  and  some  time 
previous  said  premises  had  been  occupied  by 
Willis  Edson  and  bis  wife  as  their  residence  and 
homestead. 

"Counsel  for  Defendants:  That  is  all  riffht. 
"Mr.  G.:  It  is  further  admitted  Mary  Kelson 
elected  to  take  under  the  wili  as  probated,  and 


thereafter,  in  April,  1014,  died  without  having 
made  any  other  disposition  of  said  propertr. 

"Mr.  Q.:  That  last  statement  in  there  I  wast 
taken  out,  'without  having  mode  any  other  dis- 
position of  her  property.* 

"Mr.  O.:  I  offer  m  evidence  the  original  an- 
swer filed  In  this  case  by  the  defendants,  which 
states  some  of  these  facts. 

"I  offer  the  inventory  filed  in  the  probata 
court  by  Mary  Edson  as  administratrix  of  the 
estate  of  Willis  Edson,  deceased. 

"Mr.  Q. :  I  object  to  it  as  incompetent,  ir> 
relevant,  and  immaterial  and  not  tbe  best  evi- 
dence. 

"The  Court:  Overruled.  •  •  • 
"The  inventory  in  question  is  in  substance  as 
follows,  to  wit:  'I,  Mary  Edson,  residing  at 
Topeka,  Kansas,  administrator  of  tbe  estate  of 
Willis  Edson,  deceased,  do  hereby  made  and  re- 
turn upon  oath  the  following  inventory  of  all 
the  moneys  of  tbe  deceased  which  are  by  law 
to  be  administered  and  which  has  come  into  my 
possession  or  knowledge  and  also  of  all  the  real 
estate  of  the  deceased.  I  further  declare  upon 
oatb  that  tbe  estate  of  said  deceased  consists 
only  of  the  property  herein  scheduled  and  listed, 
to-wit:  Except  household  goods  exempt  under 
tlie  law.  *  *  *  Lots  2l6  and  248  Eighth 
avenue,  Topefca,  Shawnee  county,  Kansas,  $3,- 
750.'" 

[2,  3]  But  aside  from  all  this  and  conced- 
ing for  the  moment  only  that  the  property 
was  acquired  and  owned  by  the  parents  as 
alleged,  it  was  still  the  subject  of  their 
testamentary  direction,  and,  as  already  con- 
strued, their  mutual  will  gave  to  the  survivor 
a  life  estate  with  power  of  disposal,  remaind- 
er to  the  children.  True,  while  the  home- 
stead of  the  devisors  or  their  survivor  It 
was  property  towards  which  the  eye  of  their 
creditors  could  be  turned  in  vain,  bnt  had 
it  ceased  to  be  such  homestead  by  abandon- 
ment it  would  thereby  have  become  like  any 
other  property  they  may  have  owned,  subject 
to  their  debts.  While  they  could  not  have 
defrauded  their  creditors  by  selling  to  a 
stranger,  this  Is  because  while  still  occupied 
by  them  It  was  exempt.  Again,  had  the 
survivor  died  leaving  the  children  In  posses- 
sion as  part  of  her  family,  ll  would  still  have 
l>een  exempt  not  only  from  tbe  debts  of  tbe 
devisors,  but  from  the  debts  of  the  childrai 
so  long  as  tbey  might  rightfully  continue 
to  occupy  the  property  as  their  homestead. 
The  theor>'  of  homestead  exemption  is  the 
setting  apart  of  real  estate  free  from  the 
claims  of  creditors,  not  the  giving  to  any 
family  or  heirs  the  right  to  have  a  homestead 
and  claim  also  as  exempt  other  real  estate 
because  inherited  from,  or  devised  by,  those 
whose  homestead  It  was. 

It  has  been  held  that  when  a  husband  with 
his  own  money  purchases  land  In  his  wife's 
name  for  the  purpose  of  placing  It  beyond  the 
reach  of  bis  creditors,  and  then  makes 
improvements  thereon  and  cccupies  It  with 
his  family  as  a  homestead,  such  transactions 
are  not  fraudulent  as  to  sulisequent  creditors 
of  the  husband.  And  that  la  such  case  It 
makes  no  dlfiference  whether  tbe  husband  or 
wife  owned  the  money,  or  In  whose  name 
(of  the  two)  the  title  was  taken.  HIx<hi  v. 
George,  18  Kan.  253.  In  Ashton  v.  Ingle,  20 
Kan.  670,  27  Am.  ICep.  197,  It  was  decided 
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that  a  Judgment  against  an  owner  of  nonex- 
empt  real  estate  attaches  thereto,  although 
at  the  time  of  the  levy,  it  may  be  occupied  as 
the  homestead  of  the  owner.  In  Dayton  v. 
Donart,  22  Kan.  256,  an  owner  of  a  home- 
stead died  Intestate,  leaving  many  debts  and 
no  personal  property  with  whlc.lj  to  pay  them, 
and  no  other  real  estate.  It  was  held  that 
the  title  descended  to  the  widow  and  children 
just  the  same  as  if  It  were  not  occupied  as 
a  homestead,  "except  that  it  descends  to  them 
subject  to  a  certain  homestead  interest  vested 
in  the  widow  and  siich  of  the  children  as 
occupy  the  homestead  at  the  time  of  the  In- 
testate's  death.  Syl.  1.  That  if  the  property 
be  sold  while  still  occupied  as  a  homestead, 
by  the  widow  and  one  or  more  of  the  chil- 
dren, the  title  passes  to  the  purchaser  free 
from  debts,  although  the  property  may  after- 
wards be  abandoned  as  a  homestead  by  the 
widow  and  childroi.  In  the  opinion  it  was 
■dd: 

"Bat  evidently  from  the  statutes  they  hold  the 
property  as  their  absolute  property,  free  from 
debts  and  division  only,  while  some  of  them 
occupy  the  same  as  their  homestead.  If  they 
all  abandon  the  property  as  a  homestead,  it 
then  t>ecomeB  subject  to  debts  and  division  the 
same  as  though  it  never  was  a  homestead.  This 
homestead  right  is  probably  just  like  any  other 
homestead  exemption  right^  except  that  it  is 
held  by  the  occupants  (prior  to  the  widow's 
marriage,  and  i^rior  to  all  the  children's  reach- 
ing their  majority)  free  from  division  or  parti- 
tion, as  well  as  free  from  debts:  and  when  it  is 
abandoned  as  a  homestead  (if  not  previously 
sold)  it  becomes  liable  for  the  intestate's  debts." 
22  Kan.  270. 

Stratton,  Adm'r,  v.  HcOandUss,  32  Kan. 
632,  4  Paa  1018,  was  to  the  effect  that  a 
hnnestead  left  by  the  husband  end  occupied 
liy  the  widow  as  a  homestead  until  her  de- 
cease was  thereupon  subject  to  sale  for  the 
payment  of  the  owner's  debts.  In  another 
case  the  homestead  owner  died  leaving  a 
widow  and  several  children,  all  of  whom  had 
reached  majority.  He  had  devised  one-half 
to  the  widow  and  one-quarter  to  the  son 
who  resided  upon  the  homestead  until  parti- 
tion, by  which  the  widow  was  alloted  one-half 
the  homestead,  the  son  one-quarter,  and  the 
remaining  one-quarter  was  set  off  to  the  other 
hdrs.  The  widow  sold  her  portion  and  aban- 
doned the  homestead.  The  heirs  to  whom 
the  one-quarter  was  awarded  never  resided 
upon  the  homestead,  and  after  the  abandon- 
ment by  the  widow  their  one-quarter  was 
imsold  and  unoccupied.  The  personal  prop- 
erty left  by  the  deceased  was  insuSclent  to 
pay  the  debts  of  the  estate,  and  it  was  held 
that  the  one-quarter  last  mentioned  was 
subject  to  sale  for  the  payment  of  debts  and 
cost  of  administration.  Barbe  t.  Hyatt.  50 
Kan.  86,  31  Pac.  694,  In  the  opinion  It  was 
said: 

"It  has  been  settled  that  the  death  of  the 
owner  of  the  homestead  does  not  transfer  the 
title  absolutely  and  unconditionally  to  the  wid- 
ow and  children.  It  descends  to  them  the  same 
■8  other  real  estate  owned  by  the  deceased,  ex- 
cept that  it  is  subject  to  the  homestead  inter- 
ests. So  long  as  it  retains  its  homestead  char- 
acter it  cannot  be  sold  to  pay  ordinary  debts. 


'  nor  can  there  he  a  compidsory  division  and  dis- 
tribution. While  it  is  so  dccupied  It  may  ba 
conveyed  by  the  persons  in  whom  the  homestead 
interests  vest,  and  the  title  to  the  property  or 
any  ioterest  therein  will  pass  free  from  any 
liability  for  the  ordinary  debts  of  the  estate. 
Abandonment  by  them,  however,  will  destroy  the 
homestead  interest,  and  when  it  is  abandoned  it 
becomes  subject  to  the  debts  of  the  estate,  the 
same  as  other  lands  whicb  were  never  impress- 
ed with  the  homestead  character."  SO  Kan.  89, 
31  Pac.  694. 

In  Allen  r.  Holtzman,  63  Kan.  40,  64  Pac 
966,  the  husband  died  leaving  a  will  devising 
the  property  to  the  wife,  who  elected  to  take 
tliereunder,  and  mortgaged  the  land,  while 
occupying  It  with  her  children,  to  secure  a 
personal  debt,  and  it  was  held  that  such 
mortgage  was  a  valid  incnmbrancfe  It  was 
said  in  the  opinion: 

"After  the  husband's  death  end  the  election 
of  the  wife  to  take  under  the  will,  she  took  the 
whole  estate.  The  children  got  none.  Their 
homestead  rights  in  the  land  were  no  greater 
after  the  death  of  their  father  than  before."  OS 
Kan.  41,  64  Pac.  967. 

In  Cross  t.  Bensou,  6S  Kan.  495,  76  Pac. 
558,  61  L.  K.  A.  560,  the  widow  who  con- 
tinued to  occupy  the  homestead  after  the 
death  of  her  husband  was  held  to  be  entitled 
to  so  occupy  the  land  free  from  forced  sale 
for  the  payment  of  the  husband's  debts,  and 
to  so  do  after  electing  to  take  under  his  will, 
devising  the  homestead  to  her.  When  a  wife, 
after  the  death  of  her  husband,  occupies  the 
homestead  alone,  it  is  exempt  as  to  her  own 
creditors  as  weil  as  those  of  her  husband's 
estate,  regardless  of  which  spouse  held  the 
legal  title.  Weaver  v.  Bank,  76  Kan.  540,  »4 
Pac  273,  16  li.  R.  A.  (N.  S.)  110,  123  Am.  SL 
Rep.  155. 

It  is  insisted  that  the  land  cannot  be  ap- 
propriated to  the  payment  of  the  Judgment 
because  the  latter  has  not  been  revived 
against  the  defendants.  It  was  revived 
against  Mary  Edson  as  administratrix  July 
8.  1912.  She  died  April  4,  1914,  and  this 
suit  was  begun  May  4,  1914.  Whatever 
estate  Willis  Edson  left  was,  unless  exempt, 
subject  to  appropriation  for  the  payment  of 
his  debts.  Mary  Kdson,  by  his  will,  took  the 
property  devised  to  her  thus  burdened,  unless 
exempt,  and  thus  subject  when  such  exemp- 
tion should  cease.  By  the  same  mutual  will 
the  property  passed  to  the  children,  and 
would  have  continued  exempt  from  the  debts 
of  Willis  Edson  had  it  been  and  continued 
to  be  the  children's  homestead.  But  as  they 
did  not  occupy  it,  they  took  it  subject  to  the 
debts  of  their  father;  the  Judgment  against 
his  estate  having  been  kept  alive.  The  judg- 
ment, if  not  a  lien  on  the  land,  could  be  made 
one,  because  the  homestead  shield  had  been 
lowered  by  the  cessation  of  homestead  oc- 
cupancy. Had  they  by  the  will  taken  other 
land  on  which  no  claim  of  homestead  could 
have  been  made,  they  would  of  course  have 
taken  it  burdened  with  liability  to  appropria- 
tion for  the  payment  of  his  debts.  Having 
taken  this  land  to  which  no  homestead  claim 
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could  longer  be  made,  Qiey  took  it  also  thus 
burdened. 

[4]  But  It  Ifl  urged  that  tbis  could  at  most 
be  true  only  as  to  such  Interest  as  Willis 
Edson  actually  owned,  and  that  tt  he  owned 
but  a  half  Interest  this  is  all  that  could  be 
ai^rc^riated,  hence  the  Importance  of  per- 
mitting the  defendants  to  show  sadi  half 
ownership  only.  It  is  true  that  only  the 
actual  Interest  owned  by  the  judgment  debtor 
could  be  reached.  Hlxon  v.  George,  IS  Kan. 
253;  HoldeuT.  Garrett,  23  Kan.  93;  HcCalla 
V.  Knight,  77  Kan.  770,  94  Pac.  126,  14  li.  R. 
A.  (N.  S.)  1258 ;  Emery  v.  Bank,  97  Kan.  231. 
SyL  3,  155  Pac.  84.  While  It  Is  Tigorously 
asserted  and  as  vehemently  denied  that 
evidence  as  to  ownership  was  received  under 
the  general  denial,  the  supplemental  abstract 
contains  the  statement  that  none  was  In- 
troduced. The  defendants  had  a  right  to 
show  If  they  could  that  their  father  owned 
only  one-balf  the  land,  for  In  that  event  their 
loss  by  Its  approjvlation  to  the  pkyment  of 
his  debt  would  oe  cut  in  two.  It  was  error, 
tboefore,  to  snstain  the  demurrer  to  this  part 
of  die  amended  answer.. 

[S,  6]  But  it  is  imdsted  that  Willis  Bdson 
could  have  deeded  the  pnqwrty,  treed  from 
its  hmnestead  character,  and  by  his  will  he 
aocomplisbed  the  same  thing,  and,  therefore, 
Tested  the  titte  in  his  wife  freed  from  the 
(daima  of  his  creditors;  and  that  the  cbU- 
dren  also  took  the  jwoperty  tluis  freed.  As 
counsel  says  in  bis  brl^: 

"If  the  fee  title  passed  to  the  children  and  a 
life  estate  only  to  the  wife,  it  still  was  a  'dis- 
position' of  the  property  while  occupied  as  a 
homestead,  that  transferred  the  fee  to  the  same 
free  from  debts  of  creditors." 

In  his  reply  brief,  he  asserts  that: 
"The  homestead  may  be  transferred  to  the 
.children  by  a  wilt,  free  from  debt,  the  same  aa 
it  may  be  made  a  gift  to  a  stranger." 

In  Daytcm  t.  Donart,  22  Kan.  256,  it  was 

said: 

"They  Bay  that  the  first  moment  of  bona  fide 
occupancy  by  the  widow  and  children  so  fixed 
the  title  in  the  occupants  that  no  subsequent 
abandonmeiit  by  them  would  have  the  effect  to 
expose  the  property  to  liability  for  the  payment 
of  Church's  debts.  Now,  if  mere  occupancy 
alone  for  any  period  of  time,  long  or  short, 
could  have  the  effect  to  so  free  the  land  from 
liability  for  Church's  debts  that  no  subsequent 
abandonment  of  the  premises  would  expose  them 
to  such  liability,  we  should  thinli  that  under  the 
statutes  a  moment's  time  would  be  just  as  good 
as  any  loader  period  of  time.  But  in  our  opm- 
ion  no  period  of  time,  however  long,  is  sufficient 
to  give  absolute  title,  free  from  debts,  if  the 
debts  remain  unpaid  and  not  barred  by  the  stat- 
ute of  limitations."  Page  268. 

In  Corastock  r.  Adams,  23  Kan.  513,  33 
Am.  Bep.  191,  the  court  had  under  considera- 
tion section  8  of  the  Descents  and  Distribu- 
tion Act,  providing  that  one-half  in  value  of 
the  husband's  estate  of  which  the  wife  had 
made  no  conveyance  shall  be  set  apart,  etc. 
It  was  argued  that  the  term  "conveyance" 
should  be  given  Its  broad  and  general  sense, 
so  as  to  Include  the  conveyance  of  the  prop- 
erty by  will ;  but  the  court  said : 


"The  word  'conv^ance,*  as  used  In  the  proviso 
of  said  section  8.  clearly  does  not  include  a  wilL 
A  will  is  never  a  conveyance.  A  conveyance  op- 
erates in  the  lifetime  of  the  grantor,  while  a 
will  docs  nut  operate  until  after  the  death  of 
the  maker.  Of  course,  death  transfers  all  prop- 
erty, and  a  will  says  where  it  shall  go ;  l>at 
this  does  not  render  a  will  'a  conveyance,'  *wbicb 
the  husband  hds  made.'  It  is  the  death  that 
transfers  the  property."  23  Kaiu  524,  33  Am. 
Rep.  191. 

In  Martindale  v.  Smith,  31  Kan.  270,  1 
Pac.  569,  It  was  held  that  a  husband  could 
make  a  valid  will  giving  a  homestead  to  his 
wife,  and  that  as  against  an  heir,  who  did 
not  occupy  the  property  as  a  homestead,  it 
would  take  effect  Immediately  after  the  death 
of  the  testator  and  after  the  prolate  of  the 
will,  although  the  will  stated  that  the  testa- 
tor devised  the  property  to  his  wife,  after 
paying  all  his  legal  debts.  In  the  opinion  tt 
Is  said: 

"When  death  occurs,  the  tiUe  to  tiie  property 
of  the  person  dying  must  be  transferred  to  some 
person.  It  cannot  remain  in  the  deceased;  and 
the  will  simply  designates  where  the  title  shall 
go."  31  Kan.  273,  1  Pac  571. 

The  claim  of  counsel  that  the  will  could 
not  take  effect  until  the  payment  of  the  debts 
was  thus  diq>osed  of: 

"As  against  George  Waybrlght,  the  heir  and 
his  grantees,  we  thmk  the  wiU  took  effed  im- 
mediately after  the  death  of  the  testator  and 
the  probate  of  the  will,  and  such  death  and  will 
immediately  transferred  the  title  to  the  property 
to  the  testator's  wife,  subject  possibb  to  the 
payment  of  the  debts  of  deceased,  and  subject 
possibly  to  his  wife's  homestead  interests." 

The  language  last  quoted  leaves  the  qneft* 
tion  now  before  ns  quite  open. 

In  Vining  v.  Willis,  40  Kan.  609,  20  Pac. 
232,  a  husband  and  wife  occupied  the  home- 
stead owned  by  her,  the  title  being  In  her 
name,  she  having  no  children,  and  It  was  held 
that  she  could  by  will,  without  her  husband's 
consent,  devise  a  one-half  Interest  to  a  third 
person,  so  that  after  her  death  sucli  third 
person  could  take  such  Interest.  It  was  ar- 
gued that  the  will  amounted  to  an  alienation 
of  the  estate  which  could  only  be  accomplish* 
ed  by  the  Joint  consent  of  the  husband  and 
wife. 

"We  think  these  views  are  utterly  untenable. 
A  will  never  divests  the  owner  of  his  property 
or  of  any  interest  therein.  No  interest  passes 
by  the  will  to  the  intended  devisee;  nothing 
that  he  can  sell,  or  transfer,  or  incumber ;  noth- 
ing that  will  pass  from  bim  to  heirs  or  that  be 
can  devise  or  t>eqiieath;  and  the  will  may  be 
revoked  by  the  testator  immediately  after  its 
execution  or  at  any  time  afterward  and  before 
bis  death.  A  person  might  execute  1,000  wills 
for  the  same  property,  yet  no  one  of  such  wills 
would  transfer  anything;  but  when  the  testator 
should  die  the  devisee  mentioned  in  the  last  will 
executed  would,  under  and  by  virtue  of  the  stat- 
utes, take  the  properly.  It  would  not  be  the 
will,  however,  but  death  that  would  take  the 
property  from  the  testator;  and  it  would  be 
death,  the  statutes,  and  the  will,  all  operating 
together,  that  would  confer  the  property  upon 
the  devisee."  40  Kan.  611,  20  Pac.  233. 

Section  8262  of  the  General  Statutes  of 
1915  (Code  Cr.  Proc.  S  337)  provides  that  In 
case  any  person  be  imprisoned  for  Hfe,  his 
estate  shall  be  di8iK>sed  of  as  If  be  were  nat* 
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nrally  dead.  In  Smith  v.  Becker,  62  Kan. 
541,  64  Pac.  70,  53  U  R.  A.  141,  the  meacing 
of  the  words  "disposed  of  were  construed, 
and  It  was  said: 

"The  words  'disposed  or  are  not  in  our  judg- 
ment broad  and  oomprehenaive  enough  to  reach 
to  and  embrace  that  act  of  the  law  which  vests 
fte  ownership  of  property  in  an  heir  by  inherit- 
ance. •  •  •  It  is  an  inapt  expression  to  say 
tiiat  when  an  estate  is  cast  by  descent  on  the 
heir  by  the  death  of  the  owner,  it  has  been  dis- 
posed of." 

A  California  decision  was  cited  to  the  ef- 
fect that  a  statute  giving  tbe  husband  abso- 
lute power  to  dispose  of  community  property 
ought  not  be  extended  to  a  disposition  by  de- 
vise. The  fourth  section  of  the  eyilabus  in 
Cross  V.  Benson,  68  Kan.  495,  76  Pac.  668,  64 
L.  R.  A.  560,  reads  as  follows: 

"Upon  the  death  of  her  husiwnd  a  wife  may 
elect  to  take  title  under  his  will  to  their  home- 
stead, which  she  continoes  to  occupy,  without 
subjecting  it  to  the  payment  of  his  debts." 
68  Kan.  496.  76  Pac  669  (64  U  B.  A.  660). 

It  was  argued  tliat  takli%  under  the  will 
necesaarlly  Implied  taking  subject  to  the  debts 
of  the  testator  In  view  of  tbe  statute  antbor- 
Izliig  one  to  devise  hto  lands  subject  to  the 
rights  of  creditors,  but  It  was  hdd  that 
whUe  by  the  will,  the  title  Itself  was  devised, 
and  she  elected  to  take  thereunder,  there 
was  no  hiatus  in  ber  occupancy  of  tbe  prem- 
ises as  a  residence,  and  the  homestead  privi- 
ly (arising  out  occupancy)  was  not  dis- 
turbed, any  more  than  it  would  have  been  had 
her  husband  deeded  the  lots  to  her  In  bis 
IlfMIme,  while  she  was  occupying  tbem  as  a 
h<Hnestead. 

"And  since  tbe  lots  in  question  were  contin- 
nally  impressed  with  tbe  homestead  interest  of 
Sue  S.  Cross  in  the  lifetime  of  her  husband,  at 
the  date  of  bts  death  and  during  the  following 
years  nntil  her  own  demise,  creditors  enjoyed 
no  rights  to  which  such  lots  Vrere  subject  or  to 
which  the  making  of  a  will  of  them  was  sub- 
ject" 

In  Compton  v.  Gas  Co.,  75  Kan.  572,  89 
Pac.  1039,  10  L.  A.  (N.  S.)  787,  holding 
that  the  widow  owning  an  undivided  half  of 
the  homestead  may  lease  ber  Interest  subject 
to  tbe  rights  of  those  occupying  the  premises 
as  a  homestead.  It  was  said : 

"As  was  held  in  Gatton  v.  Tolley,  22  Kan. 
678,  such  sale  or  alienation  is  always  subject 
to  the  right  of  the  beirs  to  continue  to  occupy 
the  premises  as  a  homestead  until  the  widow 
marries,  the  youngest  child  becomes  of  age,  or 
the  homestead  is  abandoned."  75  Kan.  575,  89 
Pac.  IWO  (10  L.  B.  A.  [N.  S.]  787). 

In  a  note  to  this  decision  found  In  10  L.  B. 
A  (N.  S.)  tSl,  may  be  found  numerous  au- 
thorities more  or  less  In  point,  but,  like  oth- 
er decisions  from  other  states,  they  are  so 
dependent  on  local  statutes  as  to  be  of  little, 
if  any,  assistance.  See  Weaver  v.  Bank,  76 
Kan.  540,  94  Pac.  273, 16  U  a  A.  (N.  8.)  110, 
123  Am.  St  Hep.  165,  alrrady  referred  to. 
From  these  citations.  It  is  manifest  that  there 
la  evolved  the  settled  rule  that  a  wUl  Is  not 
a  conveyance,  and  does  not  effect  an  aliena- 
tion of  real  estate,  and  Is  not  a  disposal  of  It 
in  the  ordinary  sense  of  the  term.  When, 


j  therefore,  the  widow  took  under  the  will,  she 
took  subject  to  the  husband's  debts,  in  case 
thoy  should  be  kept  alive,  and  occupancy  as 
a  homestead  should  cease.  When  tbe  chil- 
dren took  by  virtue  of  the  same  will,  their 
title  was  not  expanded,  Increased,  or  enlarg- 
ed over  that  which  tlie  widow  acquired  on 
the  death  of  her  husband.  While  If  they  had 
been  in  occupancy  as  a  homestead.  It  would 
have  continued  free  from  tbelr  father's  debts, 
it  was  only  free  while  such  occupancy  should 
continue,  and  no  longer. 

As  to  the  claim  of  ambiguity  and  tbe  conse- 
quent propriety  of  showing  the  real  intent  of 
the  devisors.  It  must  be  observed  tbat  while, 
as  stated  In  the  former  opinion,  support 
could  be  found  for  a  different  legal  conclu- 
sion touching  the  meaning  of  tbe  will  as 
drawn,  tbe  document  Is  not  ambiguous,  but 
clearly  within  tbe  rule  of  construction  al- 
ready announced,  and  hence  there  was  no 
call  and  no  room  for  evidence  explanatoiy 
of  intention.  Smith  t.  Holden,  58  Kan.  535, 
60  Pac.  447;  Holmes  r.  Campbell  College. 
87  Kan.  697,  126  Pac.  25,  41  L.  K.  A.  (N.  S.) 
1126.  Ann.  Cas.  1914A,  475;  Morse  v.  Hen- 
Ion,  97  Kan.  399,  155  Pac  800. 

The  Judgment  Is  modified  as  to  the  sustain- 
ing of  tbe  demurrer,  and  the  cause  la  re- 
manded for  further  proceedings  In  accordance 
herewith.  All  tbe  Justices  concurring. 

On  BeKearlnff. 

A  rehearii^  was  granted  on  the  homestead 
question  only,  and  for  the  third  time  this  con- 
troversy has  received  somewbst  unusual  at- 
tention. Postletbwaite  Edson.  OS  Kan.  444. 
155  Pac.  802;  102  Kan.  104.  171  Pac.  769. 
The  right  to  will  away  real  estate  is  not 
Inherent,  but  Is  purely  a  creature  of  legiida- 
tlon.  The  Legislature  may  give  and  the  Leg- 
islature may  take  away. 

"The  Legislature  has  plenarj;  power  to  with- 
hold or  grnnt  the  right,  and,  if  it  grants  it,  may 
make  its  exercise  subject  to  such  regulations 
and  requirements  as  it  pleases."    40  Cyc.  997. 

When  this  matter  was  attended  to  in  this 
state  it  was  enacted  that  one  may  give  and 
devise  property  by  will,  "subject,  neverthe- 
less to  tbe  rights  of  creditors  and  to  the 
provisions  of  this  act"  Gen.  Stat.  1915,  I 
11752.  This  is  all  the  power  that  has  ever 
been  given.  The  Legislature  has  not  added 
and  the  courts  cannot  add  thereto. 

[7]  Section  9  of  article  IS  of  the  Constitu- 
tion sets  apart  certain  property  as  a  home- 
stead which  "shall  not  be  alienated  without 
the  Joint  consent  of  the  husband  and  wife, 
when  that  relation  exists.  *  •  •>*  Sec- 
tion 8  of  tbe  Descents  and  Distributions  Act 
(Gen.  Stat  1915.  i  3831)  sets  apart  one-half 
in  value  of  the  husband's  estate  of  which  the 
wife  has  made  "no  conveyance."  In  Comstock 
T.  Adams.  23  Kan.  613,  33  Am.  Rep.  l9l,  tbe 
sole  question  for  consideration  as  expressly 
stated  In  the  oplnltm  was  whether  a  wiU  is  a 
conveyance  under  the  section  last  referred  to, 
and  after  painstaking  consiaeratlon  the  cotirt 


Digitized  by 


774 


171  PACIFIC  REPORTBB 


(Kan. 


ucaDlmously  held  tbat  It  Is  not.  In  Yining 
T.  Willis,  40  Kan.  609,  20  Pac.  232.  the  point 
was  whether  a  will  is  an  alienation  under 
the  section  of  the  Constitution  referred  to, 
and  after  a  still  more  elaborate  dlscassion  it 
was  unanimously  held  that  It  Is  not,  and 
Comstock  V.  Adams  was  followed  with  ap- 
proval. In  Barbe  v.  Hyatt,  50  Kan.  86,  31 
Pac.  604,  these  two  decisions  were  referred  to 
and  reafflrmed.  The  first  of  these  was  ren- 
dered in  18S0,  the  second  In  18S9,  and  the 
third  In  1S02,  and  In  all  these  years  neither 
the  people,  the  Legislature,  nor  the  courts 
have  sought  to  change  the  rule  of  property 
thus  embedded  in  the  Judicial  system  of  this 
state.  While  loose  expressions  touching  wills 
may  be  found.  In  no  instance  has  this  court 
decided  anything  to  Impair  the  force  of  this 
rule.  In  Martindale  v.  Smith,  31  Kan.  270, 
page  273,  1  Pac.  660,  it  was  said  that  when 
death  occurs  the  title  to  the  property  of  the 
person  dying  must  be  transferred  to  some  per- 
son, that  it  cannot  remain  In  the  deceased, 
and  the  will  simply  designates  where  the  ti- 
tle shall  go. 

In  Vlning  r.  WlIUs.  40  Kan.  609,  20  Pac. 
232,  It  was  said  tbat  a  will  never  divests  the 
owner  of  his  property;  that  when  the  tes- 
tator dies  the  devisee  mentioned  In  the  will 
takes  the  property  by  virtue  of  the  statutes. 

"It  would  Dot  be  the  wiU,  however,  but  death 
that  would  take  the  property  from  the  testator; 
and  it  would  be  death,  the  statutes,  and  the  will, 
all  operating  toeetber,  tbat  would  coufer  the 
property  upon  tte  devisee."  40  Kan.  611,  20 
Pac.  233. 

Also: 

"It  is  not  the  will  alone,  however,  that  deter- 
mines where  the  title  shall  go,  for  the  will  op- 
erating aloue  would  be  powerless.  It  is  the 
will,  and  death,  and  the  statutes,  operating  to- 
gether, that  determine  where  the  property  shall 
go.  Indeed,  it  Is  the  statutes  which  give  force 
and  efficacy  to  all."  40  Kan.  612,  20  Pac.  233. 

After  going  over  the  matter  again  at  length 
It  was  said: 

"We  think  it  appears  from  the  statutes  and 
from  the  decisions  of  the  Supreme  Court  that 
the  Legislature,  the  Governor,  and  the  Supreme 
Court  have  always  been  of  the  opinion  that  the 
aforesaid  conatitutioaal  provision  has  nothing 
to  do  with  the  question  as  to  where  the  title 
to  real  estate,  occupied  as  a  homestead,  shall  go 
after  the  death  of  the  owner  of  such  real  estate. 
It  is  evident  that  it  haa  always  been  their 
opinion  that  the  word  'alienated,*  as  used  Id  said 
provision,  meaDS  only  a  passing  of  some  estate, 
title  or  interest  in  the  homestead  from  the  owner 
during  his  lifetime,  and  that  it  has  no  reference 
whatever  to  where  his  title  or  interest  shall  go 
after  his  death.  These  statutes  and  decisions 
have  all  the  force  and  effect  of  a  contemporane- 
ous expomtion  of  the  true  intent  and  meaning 
of  this  constitutional  provision."  40  Kan.  620, 
20  Pac.  23a 

A  homestead  always  contemplates  a  place 
for  the  residence  of  a  family,  and  its  char- 
acter, as  exempt  property.  Is  derived  only 
from  the  fact  of  such  occupancy.  In  Cross 
V.  Benson,  68  Kan.  495,  75  Pac.  558,  64  L.  R. 
A.  560,  the  doctrine  of  family  was  expanded 
and  applied  to  the  case  of  a  widow  occupying 


the  homestead  after  the  death  of  her  hus- 
band.   This  was  carried  still  further  In 
Weaver  v.  Bank,  76  Kan.  540,  94  Pac.  273, 16 
L.  R.  A.  (N.  S.)  110,  123  Am.  St.  Rep.  155, 
holding  that  the  homestead  right  may  persist 
in  the  survivor  without  regard  to  which  held 
I  the  legal  title  or  the  time  when  the  Indebt- 
I  edness  to  pay  which  it  was  sought  to  l>e  sold 
was  Incurred.    Anotlier  modiflcatDon  was 
made  in  Towle  v.  Towle,  81  Kan.  675,  107 
I  Pac.  228.  27  L.  R.  A.  (N.  S.)  550.  two  mem- 
I  bers  of  the  court  dissenting,  wherein  It  was 
I  decided  that  a  sale  In  partition  Is  not  a  fore- 
'  ed  sale,  and  that  distribution  of  the  home- 
j  stead  may  be  had  by  the  adult  children  while 
it  Is  still  occupied  by  the  widow. 

[I]  It  is  now  argued  that  another  enlat^ 
ment  should  be  made,  and  that  the  pn^ierty 
in  this  case  not  claimed  to  have  been  occu- 
pied by  the  present  owners  as  a  homestead 
should  be  deemed  exempt  from  the  debt 
sought  to  be  enforced  against  It  Of  course 
this  means  a  reversal  of  the  decisions  refer- 
red to  and  the  establishment  of  the  contrary 
rule.  It  is  argued  that  creditors  should  be 
construed  to  mean  those  holding  claims  which 
could  In  the  lifetime  of  the  testator  be  en- 
forced against  the  property.  In  other  words, 
that  the  power  to  devise  given  by  the  Legis- 
lature does  not  mean  subject  to  the  rl^ts 
of  creditors  generally,  or  general  creditors, 
wUch  would  be  Its  natural  meaning,  but  eub- 
Ject  only  to  the  rights  of  what  might  be  call- 
ed actual  or  potential  lienbolders,  such  as 
materialmen,  or  those  holding  claims  tm  the 
purchase  price.  Bnt  the  same  Legislature 
which  thus  restricted  the  making  of  wUls 
enacted  that  the  h<Hnestead  should  not  be  ex- 
empt  from  sale  for  taxes.  Improvements,  pur- 
diase  price,  or  liens  eXven  by  consent  ot  both 
husband  and  wllie.  Hence  creditors  other 
than  these  must  have  been  meant  when  us- 
ing the  phrase  "sul^ect  *  *  *  to  the 
rights  of  creditors."  Of  course  the  phrase 
does  not  mean  creditors  whose  eyes  could  not 
be  turned  toward  the  homestead  for  all  un- 
derstand a  homestead  to  be  exempt  from  the 
claims  of  general  creditors.  The  phrase  "sub- 
ject *  to  the  rights  of  creditor)^ 
must,  according  to  the  act  on  statutory  con- 
struction, be  construed  according  to  the  con- 
text "and  the  approved  usage  of  the  lan- 
guage." Section  10073,  subd.  2,  Oen.  Stat. 
1915.  If  only  actual  or  potential  lienbold- 
ers were  intended,  there  was  no  occasion  to 
use  this  language  at  all  because  they  were 
already  protected  by  the  Constitution  and  the 
statute  as  above  shown.  Hence  the  argu* 
ment  that  only  creditors  who  could  have 
looked  to  the  homestead  In  the  life  of  the  in- 
testate were  intended  falls  to  the  ground. 
In  Monroe  v.  May,  Well  &  Co.,  9  Kan.  466, 
Mr.  Justice  Brewer,  In  speaking  of  the  home- 
stead right,  said: 

"A  man  may  sell  his  homestead,  and  give  good 
title,  no  matter  how  many  juilginents  may  be 
standing  against  bim."  8  Kan.  *475. 
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Again*. 

"Nor  is  there  anything  in  the  transaction  of 
which  creditors  can  complain,  or  upon  which 
they  can  base  any  equity.  •  •  •  If  placing 
the  title  in  the  wife's  name  had  removed  so 
much  property  from  the  reach  of  their  claimsj  it 
might  give  them  some  pretense  for  insisbng 
that  CO  more  proper^  should  be  thus  removed. 
But  where  the  homefitead  is  alike  exempt,  whetb' 
er  in  the  husband's  or  wife's  name,  we  fail  to 
see  why  placing  it  in  the  wife's  name  gives  the 
creditors  a  right  to  call  that  a  gift  which  the 
parties  made  a  payment"    9  Kan.  *476. 

It  Is  quite  manifest  that  In  this  discussion 
general  creditors  were  the  ones  referred  to. 
In  Colby  v.  Crocker,  17  Kan.  527,  the  plain- 
tiff, who  had  loaned  the  owner  5800,  for 
which  be  had  no  security,  sought  to  require  a 
mortgagee  to  first  exhaust  the  homestead 
pr<^rty.   It  was  said: 

"The  homestead  exemptimi  laws  provide  in 
effect  that  the  homestead  shall  be  exempt  from 
all  debts  except  for  purchase  money,  taxes,  im- 
provements, and  liens  given  by  the  consent  of 
both  husband  and  wife.  Kow  the  plaintifE'a 
claim  does  not  fall  within  any  of  these  excep- 
tfons."   17  Kan.  581. 

He  therefore  must  have  been  a  general 
creditor  like  the  plaintiff  In  the  case  before 
us.  In  La  Rue  v.  Gilbert,  18  Kan.  220,  a 
judgment  was  obtained  against  a  homestead 
owner  whose  family  continued  to  occupy 
after  his  death.  The  holder  sought  to  re* 
quire  the  mortgagee  of  the  homestead  and 
other  real  estate  to  exhaust  the  homestead 
property  first.  This  was  refused.  Mr.  Jus- 
tice Brewer  said: 

"In  giving  a  mortgage  on  the  homestead,  the 
dri)tor  waives  this  homestead  right,  but  only  to 
the  mortntgce,  and  does  not  thereby  open  the 
door  to  other  creditors,  or  increase  their  equi- 
ties."  18  Kan.  222. 

In  Hlxon  V.  Oeorge,  18  Kan.  253,  In  dis- 
cussing the  claims  of  creditors  who  ques- 
tioned the  rlji^t  of  a  husband  to  purdiase 
laud  with  his  own  money  and  put  It  in  his 
wife's  name  and  hold  it  as  a  homestead,  It 
was  declared  that: 

"It  would  have  made  no  difference  if  the 
title  to  the  property  bad  been  taken  in  George's 
name,  and  not  in  his  wife's  name.  In  either 
case,  the  property  would  have  been  exempt  from 
the  daims  of  any  general  creditor  of  either 
George  or  his  wife."   18  Kan.  258. 

In  Sproul  r.  Atchison  Nat  Bank,  22  Kan. 
336,  the  court  held: 

"It  is  not  illegal  or  fraudulent  to  hold  proper- 
ty in  a  homestead  exempt  from  the  claims  of 
general  creditors;  and  the  right  of  the  home- 
stead occupants  to  so  hold  such  property  is 
paramount  to  any  right  of  any  general  creditor." 
Syl.  2. 

In  Long  Bros.  v.  Murphy,  27  Kan.  375,  it 
was  held  that  an  Insolvent  debtor  having 
creditors  pressing  for  the  payment  of  their 
claims  could  not  take  goods  purchased  upon 
credit,  and  exchange  them  for  real  estate, 
and  hold  it  as  a  homestead  against  such  ex- 
isting creditors.  Henderson  v.  Stetter,  31 
Kan.  56,  2  Pac.  849;  Stratton  v.  McCand- 
llss,  32  Kan.  512,  4  Pac.  1018 ;  Frlck  Co.  v. 
Ketels,  42  Kan.  527.  22  Pac.  5S0,  16  Am.  St 
Hep.  507;  Loan  Association  t.  Watson,  45 


Kan.  132,  25  Pac.  5S6 ;  Wilson  v.  Taylor,  40 
Kan.  774,  31  Pac  697 ;  Battey  v.  Barker,  62 
Kan.  517,  64  Pac.  79.  56  L.  R.  A.  33 ;  Cross 
V.  Benson,  68  Kan.  495,  75  Pac.  558,  64  L. 
R.  A.  560;  Hopper  v.  Arnold,  74  Kan.  250, 
86  Pac.  469;  Sawin  v.  Osborn,  87  Kan.  828, 
126  Pac.  1074,  Ann.  Cas.  1914A,  647;  Rose  v. 
Bank,  95  Kan.  331,  148  Pac.  745;  King  v. 
Wilson,  95  Kan.  390,  148  Pac.  752;  MUber- 
ger  V.  Veselsky,  97  Kan.  433,  155  Pac.  957; 
Scott  V.  Rodgers,  97  Kan.  438,  155  Pac.  961; 
Fredenhagen  v.  Nichols  &  Shepard  Co.,  99 
Kan.  113,  160  Pac  997 ;  Walz  v.  Keller,  102 
Kan.  124,  169  Pac.  196— all  involved  contro- 
versies between,  homestead  claimants  and 
general  creditors,  and  no  distinction  can  be 
found  between  those  which  did  and  those 
which  did  not  involve  wills.  In  King  v.  Wil- 
son, 95  Kan.  390,  148  Pac.  752,  this  is  found: 
"Was  it  necessary  for  the  plaintiff  to  allege 
that  the  former  judgment  was  not  for  an  obli- 
gation contracted  for  the  purchase  of  the  prem- 
ises, or  for  the  erection  of  any  improvements 
thereon?  In  suits  for  the  protection  of  the 
homestead  right  it  is  not  necessary  to  allege 
that  the  debt  sought  to  be  enforced  against  the 
property  is  not  embraced  within  any  of  tbs 
exceptions."   95  Kan.  393,  148  Pac.  753. 

In  Gross  Benson,  68  Kan.  499,  76  Pac. 
658,  64  L.  R.  A.  560,  the  following  Is  found: 

"And  since  Qie  lots  In  question  were  contin- 
ually impressed  with  the  homestead  interest  of 
Sue  S.  Cross  in  the  lifetime  of  her  husband,  at 
the  date  of  his  death  and  during  the  following 
years  until  her  own  demise,  creditors  enjoyed 
no  rights  to  which  such  lots  were  subject  or  to 
which  the  making  of  a  will  of  them  was  sub- 
ject." 68  Kan.  006^  75  Pac  563  (64  L.  B.  A. 
56). 

There  can  bo  no  question  that  in  this  ex- 
pression general  creditors  were  meant  The 
trouble  is  that  we  have  no  homestead  in  this 
case — simply  some  real  estate  which  ceased 
to  be  a  homestead  when  It  ceased  to  be  oc- 
cupied as  such. 

"The  homestead  interest  Is  not  an  estate  in 
land.  •  *  •  It  is  an  exemption  of  land  un- 
der stated  conditions.  If  the  conditions  do  not 
exist,  or  having  once  existed  are  at  an  end,  the 
exemption  ceases."  EUinger  v.  Thomas,  64 
Kan.  180,  185,  67  Pac.  629,  630. 

If  the  homestead  had  at  any  time  been 
abandoned  by  the  widow  of  the  judgment 
debtor  while  such  judgment  was  kept  alive 
It  would  at  once  have  become  subject  to 
proper  process  for  Its  payment  Had  the 
makers  of  the  will  died  Intestate,  leaving  no 
family  In  possession,  the  projwrty  would 
likewise  have  become  subject  to  the  rights 
of  the  judgment  holder.  The  fact  that  the 
will  designated  to  whom  It  should  go  is  now 
sought  to  be  exaggerated  into  a  continued 
exemption  In  the  hands  of  the  devisees. 
There  is  no  potentiality  In  the  oft  used  and 
frequently  abused  expression  that  the  eye 
of  the  creditor  need  never  be  turnd  towards 
the  homestead  to  justify  a  holding  that  prop- 
erty continues  to  be  a  luonestead  after  it 
ceases  to  be  one. 

But  it  is  argued  that  the  will  and  the 
death  and  the  statute  together  Tested  the  tl- 
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tie  In  the  defendants.  It  certainly  cannot  be 
■aid  that  the  death  conveyed  any  property  to- 
any  one ;  It  simply  removed  the  present  own- 
er from  thla  life.  Indeed,  counsel  himself 
sa^  in  his  brief  that  "death  transfers  noth- 
ing." It  was  long  since  settled  law  that  the 
will  did  not  and  could  not  convey  or 
alienate  the  land.  The  statute  directed  that 
it  should  go  according  to  the  desire  ex- 
pressed in  the  will,  but  only  after  probate 
(Oen.  Stat  191S,  |  11784).  and  while  these 
three  insufficient  causes  may  when  combined 
produce  the  effect  of  a  conveyance,,  which 
neither  could  do  alone,  there  is  nothing  In 
the  situation  to  give  the  will  a  potency  not 
accorded  to  it  by  the  statute.  While  the 
eye  of  the  creditor  need  never  be  turned  to- 
ward the  homestead  of  the  debtor,  this  sit- 
uation continues  only  so  long  as  it  la  a  home- 
stead. The  only  reason  possible  to  be  ad- 
vanced for  having  a  homestead  provision  is 
the  protection  of  the  family,  and  when,  un- 
der our  recent  dedslons,  no  member  of  the 
family  continues  to  occupy  It,  the  homestead 
character  ipso  facto  ceases.  When  the  sur- 
vivor in  this  case  departed  this  life,  no  one 
was  left  in  possession  claiming  or  who  could 
claim  any  sort  of  homestead  rights.  The  dev- 
isees took  by  force  of  the  statute,  which 
compelled  them  to  take  subject  to  the  rights 
of  creditors,  who,  having  kept  their  Judg- 
ment alive,  had  a  right  to  look  at  this  prop- 
erty as  soon  as  It  ceased  to  be  a  homestead, 
which  it  did  upon  the  death  of  the  survivor. 
While  the  testators  might,  during  their  occu- 
pancy of  the  homestead,  have  conveyed  It 
away  by  deed,  and  while  the  creditors  might 
not  be  able  to  show  that  they  were  in  any 
wise  defrauded  thereby,  this  was  not  done. 
It  could  have  been  done  regardless  of  this 
will  or  any  other  will  that  might  have  been 
drawn,  but  It  was  not  done.  Instead  of  con- 
vejing  the  property  away  the  owners  and  oc- 
cupiers chose  to  ezerdse  their  rights  to  des- 
ignate where  and  bow  It  should  go  at  th^r 
death — only  this  and  nothing  mora 

It  Is  said  that  death  is  not  an  abandon- 
ment Very  well,  but  suppose  the  devisors 
had  died  simultaneously  while  In  possession, 
whose  homestead  would  It  have  been?  It  Is 
not  claimed  to  be  the  homestead  of  any  one 
now,  and  It  Is  not.  The  theory  Is  advanced 
that  by  some  sort  of  inherent  efficacy  the 
will  carried  over  the  exemption  or  the  ex- 
empt quality  of  the  land  to  the  devisees. 
Why?  Because  a  deed  would  have  done  so, 
forsooth.  But  a  deed  would  have  evidenced 
a  present  and  complete  divestiture  and  In- 
vestiture of  title.  A  will  Is  powerless  to  do 
this.  Being  a  mere  creature  of  statute  It 
can  at  the  utmost  result  In  designating  the 
l)eneflclary  subject  to  the  rights  of  the  credi- 
tors of  the  devisor.  Had  this  will  expressly 
provided  that  it  was  made  subject  to  the 
rights  of  the  devisor's  creditors,  it  would 
simply  have  contained  what  the  statute 
writes  into  every  will  as  effectually  as  if  in- 
serted by  the  maker  himself. 


"L^tees  succeed  to  the  estate  of  the  testator 
as  beneficiaries  and  objects  of  his  bount?,  and 
have  no  rights  or  equities  whatever  as  against 
creditors  whose  debts  existed  in  the  testator'e 
lifetime,  and  this  a|)plieB  even  to  a  legacy  based 
on  a  valuable  consideration.  It  has  even  been 
considered  that  the  creditors  have  a  lien  on 
property  which  the  testator  has  spedScally  d^ 
vised  or  bequeathed  by  bis  wUL"  40  Cy&  2060. 

The  statute  has  not  said  that  the  owner 
of  a  homestead  may  not  convey  It  away  by 
deed.  Tills  he  may  do,  and  unless  he  there- 
by works'  a  fraud  upon  his  creditors,  this 
right  is  in  no  wise  Impaired,  but  the  statute 
has  In  effect  said  that  he  may  not  will  his 
homestead  away  without  preserving  the 
rights  of  his  creditors.  There  Is  no  posdble 
reason  in  Justice  or  equity  why  one  should 
prefer  a  relative  or  a  strainer  who  already 
has  a  homestead  and  who  owes  hbn  nothing; 
to  a  creditor  who  may  have  furnished  him 
the  very  means  of  sob^tence  for  years  with- 
out return. 

The  answer  to  the  contention  that  If  a 
deed  cannot  defraud  creditors  a  wIU  cannot 
Is  that  the  COB  is  an  inherently  free  act  and 
the  other  a  matter  restricted  and  limited  by 
law  whose  limits  cannot  be  passed  without 
violating  the  law  Itself.  The  point  In  Cross 
V.  Benson,  supra,  was  that,  although  the  wid- 
ow took  under  Uie  will  subduct  to  the  rights 
of  creditors,  she  could  not  be  ousted  of  her 
occupancy  so  long  as  it  continued,  because 
such  occupancy  was  i>aramount  to  her  rights 
as  devisee. 

When  the  Constitution  was  framed  and 
adopted  the  country  was  new  and  land  was 
of  small  value,  but  160  acres  of  land  and 
the  improvements  thereon  in  miany  cases  now 
amount  to  a  fortune  of  many  thousands  of 
dollars.  If  one  owning  such  a  homestead 
now  can,  by  bring  the  beoeflolary  In  the  will 
of  another  homestead,  hold  rilfeh  other  prop- 
erty free  from  the  debts  of  the  testator,  then 
it  would  seem  Indeed  that  the  effect,  If  not 
the  object,  of  the  exemption  law  is  not  to 
protect  the  family,  but  to  defeat  deMs. 

The  former  decision  and  opinion  are  ad- 
hered to. 

MASON,  MARSHALL^  and  DAWSON,  33^ 
concurring. 

PORTEB,  J.  (disseutii^).  A  rehearing  was 
granted  on  the  homestead  question  only,  and 
the  sole  question  is  whether  under  the  will 
the  property  occupied  by  the  testators  In 
their  lifetime  as  a  homestead  passed  to  the 
devisees  free  from  the  debts  of  Willis  Ed- 
son.  The  questim  now  under  contdderatKm 
has  never  been  squarely  before  thla  court, 
and  we  are  confronted  at  the  outset  with 
the  established  proposition  of  law  that 
the  owner  may  sell  and  cwivey  the  home- 
stead— ^may  even  make  a  transfer  of  the 
same,  with  the  avowed  puri>o8e  of  defeating 
his  creditors,  and  such  sale,  conveyance,  or 
transfer  will  not  render  the  prt^rty  liable 
for  his  debts.  In  other  words.  It  Is  absolat^ 
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ly  exempt  Tb»  tionstlttittonal  pTorlsiim 
reads: 

"A  homestead  •  •  •  shall  be  exempted 
from  forced  Bale  under  any  process  of  law,  and 
shall  not  be  alienated  without  the  Joint  consent 
of  the  husband  and  wife,  when  that  relation  ex- 
Ssts.   •   •   • "  Article  15,  |  9. 

In  Monroe  v.  May,  WeU  &  Co., »  Kan.  •466, 
It  was  said: 

'*Vhe  homestead  is  something  towards  which 
the  eft  of  the  creditor  need  never  he  tamed. 
It  is  an  element  which  may  never  enter  into  bis 
calculations  in  his  efforts  to  collect  his  debt.  He 
may  as  well  ignore  that,  as  he  does  now  (except 
in  cases  of  fraud)  the  body  of  the  debtor."  9 
Kan.  •476. 

First,  It  is  insisted  the  main  question  in- 
volved is  no  longer  an  open  one  in  this 
state,  for  the  reason  ttiat  in  a  number  of 
well-considered  cases  it  hag  been  held  that  a 
will  is  neither  a  "conveyance,"  as  referred  to 
In  the  statute,  nor  an  "alienation,"  within 
the  meaning  of  that  word  as  used  In  the 
homestead  clause  of  the  Constitution.  Sec- 
ond, it  Is  insisted  that  under  the  statute  of 
wills,  the  devisees  in  any  will  talie  the  prop- 
erty "subject,  nevertheless,  to  the  rights  of 
creditors."  Gen.  Stat.  1915,  |  U7G2. 

In  support  of  the  first  of  these  contentions 
the  cases  of  Comstock  v.  Adams,  23  Kan. 
513,  33  Am.  Rep.  191,  and  Yining  v.  Willis, 
40  Kan.  609,  20  Pac.  232,  and 'other  cases 
following  and  approving  them,  are  relied 
upon.  There  was,  however,  no  principle  of 
law  actually  Involved  in  the  Comstock  Case, 
the  decision  of  which  settled  the  question  to 
be  determined  here.  The  statute  there  con- 
sidered was  the  statute  of  descents  and  dis- 
tributions (Gen.  Stat  1915,  {  3831),  giving  the 
wife  an  Inchoate  interest  to  the  extent  of 
one-half  of  the  husband's  real  estate  owned 
by  him  at  any  time  during  the  marriage,  and 
particularly  that  portion  of  the  section  which 
reads: 

"That  the  wife  shall  not  be  entitled  to  any 
Interest,  tuder  the  provisions  of  this  section, 
in  any  land  to  which  the  husband  has  made  a 
conveyance,  when  the  wife,  at  the  time  of  the 
conveyance,  is  not  or  never  has  been  a  resident 
of  this  state." 

The  point  decided  was  that  the  will  was 
not  a  "conveyance"  within  the  meaning  of 
the  statute.  To  understand  the  force  and  ef- 
fect of  the  decision  it  Is  necessary  to  re- 
call the  purpose  and  Intent  of  the  statute 
which  the  court  was  then  oonstming.  It 
was  an  early-day  statute,  enacted  to  meet  pe- 
culiar conditions  then  existing  when  the 
state  was  new  and  was  rapidly  being  settled 
by  men  wbo  came  from  distant  commnni- 
ties.  It  was  not  uncommon  then  for  a  per- 
son to  represent  himself  and  to  pass  as  sin- 
gle and  umnarried,  when,  in  fact,  be  had  a 
wife  living  in  some  other  state;  sometimes 
the  separation  resulted  from  her  refusal  to 
reside  in  Kansas,  stnnetimes  from  other  rea- 
sons. The  purpose  of  the  statute  was  to  fa- 
cilitate the  convince  of  land  titles,  and  to 
protect  tiioee  purchasing  land  by  ordinary 
deeds  of  conveyance  executed  by  one  resid- 


ing here  and  claiming  to  he  i^gle  and  im- 
marrled,  but  who  possibly  bad  a  wife  living 
somewhere  else.  At  the  time  it  was  enacted 
the  means  of  communication  wllb  ISastem 
settlunents  and  distant  states  was  slow  and 
uncertain.  Tbere  cannot  be  the  sllgbtest 
doubt  as  to  the  intention  of  the  Legislature: 
it  was  to  relieve  tbe  purchaser  from  the  diffi- 
culty of  establishing  a  n^ative  f&ct;  that 
is,  that  the  grantor  had  not  a  wife  living 
elsewhere,  instead  of  at  the  borne  of  tbe 
husband  where  a  wife  is  usually  found  resid- 
ing. To  have  held  that  the  word  "convey- 
ance" was  intended  to  embrace  all  kinds  of 
conveyances  and  to  include  a  will  would  bave 
been  manifestly  contrary  to  the  spirit  and 
purpose  of  tbe  statute.  It  could  not  have 
been  tbe  Intention  to  protect  tbe  rights  of 
devisees  under  a  wlU,  because  they  need  no 
such  protection,  since  the  wife  is  not  a  nec- 
essary party  to  tbe  husband's  will.  It  is 
manifest  that  the  word  "conveyance'*  was 
employed  in  the  same  sense  as  tbongb  tbe 
statute  had  been  made  to  read  "deed  or  cove- 
nant of  conveyance,"  because  tbe  Legislature 
was  enacting  this  particular*  clause  for  tbe 
sole  purpose  of  dispensing  with  tbe  necessity 
of  the  absent  wife  Joining  in  tbe  instrumoit 
All  that  was  necessary  In  tbe  decision  was  to 
determine  whether  the  statute  so  Intended, 
or,  on  the  other  hand,  should  be  construed  as 
giving  the  husband  power  to  exclude  by  will 
(to  which  she  bad  not  assented)  tbe  rights 
given  her  in  other  statutes  to  receive  after 
his  death  one-half  of  his  property.  While 
the  decision  was  placed  mainly  upon  a  con- 
sideration of  the  different  manner  in  which 
title  passes  by  will  and  by  deed,  and  a  nar- 
row Instead  of  a  broad  construction  of  the 
word  "conveyance,"  nevertheless  the  court 
readily  determined,  and  in  part  rested  its  de- 
cision upon  a  consideration  of  the  statute 
in  connection  with  the  provisions  In  the 
same  and  other  statutes  intended  to  protect 
the  wife's  rights  In  the  husband's  property, 
and  held  that  the  particular  statute  there  In- 
volved did  not  give  to  the  husband  the  power 
"to  exclude  by  will,  against  the  consent  of 
his  wife,  her  rights  to  receive  after  his  death 
one-half  of  his  property,  real  and  personal, 
although  she  may  never  have  been  a  resident 
of  Kansas."  Syl.  par.  3.  The  entire  opinion, 
so  far  as  it  bears  upon  the  particular  stat- 
ute, reads: 

"We  do  not  think  that  Ira  Comstock  bad  the 
power  to  exclude  by  will,  and  against  tbe  con- 
sent of -his  wife.  Avis  F.  Comstock,  her  right, 
after  liis  death,  to  one-half  of  Ms  property,  real 
and  personal,  although  she  may  never  have  been 
a  resident  of  Kansas;  and  we  tiiink  the  stat- 
utes conclusively  settle  this  question.  Sections 
8,  17,  31,  and  32  of  the  act  relating  to  de- 
scents and  distributions  (Comp.  Laws  1879,  pp. 
S79,  380),  sections  1  and  35  of  tbe  act  relating 
to  wills  (Comp.  Laws  1879,  pp.  1001,  1004). 
The  word  'conveyance,*  as  used  in  the  proviso 
of  said  section  8,  clearly  does  not  include  a 
will.  A  will  is  never  a  conveyance.  A  convey- 
ance operates  in  tbe  lifetime  of  tbe  grantor, 
while  a  will  does  not  operate  until  after  the 
death  of  the  maker.    Of  course,  death  trans* 
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fers  all  property,  and  a  will  saya  where  it  shall 
go;  but  this  does  not  render  a  wUl  'a  convey- 
ance.' 'which  the  husband  has  made.'  It  is  the 
death  that  transfers  'the  property.  Besides,  if 
we  should  hold  that  the  will  and  death  taken 
together  constitute  'a  conveyance,'  'which  the 
hasbond  baa  made,'  under  said  section  8,  we 
would  overturn  other  provisions  of  the  statutes 
contained  in  said  Boctions  17  and  36.  This  we 
cannot  do."  28  Kan.  *62i,  S3  Am.  Rep.  191. 

Section  17  of  the  ^tate  of  descents  and 
dlatrlbntlons,  to  whicb  the  writer  ct  the  opin- 
ion referred,  reads : 

"The  widow's  portion  cannot  be  afifected  by 
an;  will  of  her  husband,  if  she  objects  there- 
to/' •   Gen.  Stat  1915,  |  3840. 

And  section  39  of  the  act  relatli^  to  wills, 
to  which  he  referred,  reads: 

"No  man  while  married  shall  bequeath  away 
from  his  wife  more  than  one-hnlf  of  his  prop- 
erty."  Gen.  Stat.  1915,  {  11790. 

By  way  of  comment,  and  by  what  may  per- 
haps be  called  a  refinement  of  reasoning,  the 
writer  of  the  opinion  drew  a  distinction  be- 
tween a  will  and  a  conveyance  generally, 
based  upon  the  difference  In  the  manner  by 
which  wills  and  deeds  operate  to  convey 
property.  The  same  process-  of  reasoning 
might  lead  to  confusion  according  to  the 
sense  In  which  the  word  "deed"  Is  used,  by 
which  we  sometimes  mean  the  written  in- 
strument Itself,  duly  executed,  but  not  yet 
delivered;  without  which  It  is  not  in  one 
sense  a  deed,  and  yet  in  one  sense  it  is.  The 
register  of  deeds,  for  example  may  be  com- 
pelled at  the  instance  of  a  third  party  to 
record  It  as  a  deed.  He  has  no  means  of 
determining,  nor  any  duty  to  determine, 
whether  it  has  been  delivered.  When  we 
speak  of  a  deed  as  conveying  property  we 
assume  that  the  Instrument  was  not  only 
execnted,  but  was  delivered.  We  might,  but 
seldom  do,  go  further,  and  consider  that  the 
deed  would  not  constitute  a  conveyance  ex- 
cept by  force  of  law  authorizing  property  to 
be  thus  transferred;  and  that  we  have  a 
"statute  of  conveyances,"  which  regulates 
what  estate  Is  conveyed  by  different  kinds  of 
deeds.  The  statute  not  only  provides  what  a 
deed  shall  contain,  but  declares  what  interest 
in  real  estate  "passes"  or  is  "conveyed" 
thereby  (using  these  expressions  interchange- 
ably, as  does  .the  .statate  of  wills).  Nor 
would  accuracy  of  statement  reqalre  us  to 
say  that  the  deed  alone  does  not  convey,  but 
that  the  instrument,  together  with  delivery, 
and  the  law,  operating  together,  constitute  it 
a  conveyance.  After  having  been  fully  ex- 
ecnted, it  may  or  may  not  be  ddlvered. 
That  rests  upon  a  contingency.  So,  whether 
a  win  duly  executed  shall  remain  unrevoked 
is  an  uncertainty,  which  generally  cannot  be 
known  or  determined  until  the  death  of  the 
testator ;  but  it  reanlres  a  refinement  of  rea- 
soning, which  leads  nowhere,  to  say  that  It 
Is  the  death  of  the  testator  that  conveys  the 
property,  or  that  It  is  death  and  the  law 
which  operate  as  a  conveyance.  Of  course, 
there  miist  be  a  law,  statutory  or  otherwise, 
to  enable  the  testator  to  dispose  of  his  prop- 


erty by  will.  Just  as  it  required  a  law  to  en- 
able him  to  own  it  and  manifest  dominion 
over  It  in  the  first  place,  ^e  will  cannot 
and  was  not  Intended  to  take  effect  until 
the  death  of  the  person  who  executed  it 
His  death  was  certain;  fbs  time  when  it 
should  occur  was  uncertain.  When  death 
occurred  the  will  op«-ated  as  a  conveyance 
of  the  pr<n>erty  to  tlie  devisee.  In  abstx&cts 
of  title,  as  w^  as  in  common  parlance,  and 
In  Judicial  decisions,  it  la  said  that  propaiy 
passed  by  the  will,  not  by  any  statute,  not 
by  death,  but  by  the  will ;  and  ita  terms  are 
oft«i  pondered  and  considered  by  the  legal 
profession  and  by  the  courts  in  an  effort 
to  discover  what  the  testator  intended  to  con- 
vey. 

The  court  considered  an  parts  of  Oke  par- 
ticular statute  in  connection  with  other  stair 
Qtes  and  construed  them  In  pari  materia.  In 
order  to  give  all  of  them  force  and  effect.  If 
possible.  State  v.  Toung,  17  Kan.  414;  In 
re  Hall;  Petitioner,  38  Kan.  670, 17  Pac.  649; 
Wenger  v.  Taylor,  89  Kan.  764,  18  Pac.  911; 
Gilbert  t.  Craddock,  67  Kan^  846,  72  Pac. 
869.  Another  rule  of  construction  which  if 
followed  would  have  lead  the  court  to  the 
same  result  Is,  that  the  meaning  of  a  stat- 
ute Is  to  be  derived  from  its  general  terms 
and  manifest  purpose  (Oleason  v.  Sedgwick 
County,  92  Kan.  632,  635,  141  Pac  584),  and 
another  rule  equally  applicable  is  that  a 
thing  which  is  within  the  letter  but  not 
within  the  manifest  spirit  of  the  act  is  not 
in  contemplation  of  the  law.  Indeed,  the  sec- 
ond ground  upon  which  the  decision  was 
rested  is  Itself  conclusive,  and  In  my  opinion 
more  in  accord  with  sound  reasoning  than 
the  first  The  statement  In  the  opinion  that 
"a  will  is  never  a  conveyance"  was  not  nec- 
essary to  the  opinion,  nor  was  It  an  accurate 
statement  of  the  law.  That  the  word  "con- 
veyance" was  given  in  the  opinion  a  tech- 
nical and  restricted  meaning  Is  quite  clear 
because  of  the  express  language  employed  by 
the  Legislature  in  the  statute  of  wills,  and 
the  language  used  by  the  court  in  numerous 
decisions  In  which  It  has  been  declared  that 
a  will  does  "convey"  property  and  is  a  "con- 
veyance."  For  instance: 

The  first  section  of  the  statute  of  wills  au- 
thorizes the  owner  of  real  estate  to  "give 
and  devise  the  same  to  any  person  by  last 
will  and  testament."  Gen.  Stat  1915,  f 
11752.  Section  33  provides  that  the  will  is 
not  "effectual  to  pass  real  or  personal  es- 
tate" (Gen.  Stat  1915,  {  11784),  unless  admit- 
ted to  probate  or  recorded.  In  section  57  of 
the  statute  the  I«gl8lature  expressly  con- 
strues a  will  to  be  a  "conveyance"  The  Be<y 
tlon  reads: 

'^ben  lands,  tenements  or  hereditaments  are 
given  by  will  to  any  person  for  his  life,  and 
after  his  death  to  his  heirs  in  fee,  or  by  words 
to  that  effect,  the  conveysnce  shall  be  construed 

Ito  vest  an  estate  for  life  only  in  such  part  taken, 
and  a  remainder  in  fee  smiple  in  his  heirs.** 
Gen.  Stat  1916^  i  1180& 
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Section  59  reads: 

"Every  devise  of  real  property  in  any  will 
flhall  be  construed  to  convey  all  the  estate  of  the 
testator  therein  which  he  could  lawfully  devise, 
unless  it  shall  clearly  appear  by  the  will  that 
the  testator  intended  to  conrey  a  leu  estate." 
Gen.  Stat.  1915,  8  11810. 

In  Bennett  v.  Hutchinson,  11  Kan.  •398, 
Mr.  Justice  Brewer,  after  qooting  the  forego- 
ing provision  of  tlie  statnte,  said: 

"It  provides  simply  a  rule  of  construction. 
It  is  like  the  clause  in  section  2  of  the  act  con- 
ceminR  conveyances.  •  •  •  Its  purpose,  as 
all  lawyers  know,  was  to  avoid  the  frequent 
coutroversies  at  the  common  law  as  to  whether 
a  devise  passed  only  the  life  estate  or  a  fee 
simple."   11  Kan.  '411. 

In  numerous  other  sections  (35,  54,  58)  ot 
the  statute  of  wills,  the  will  itself  is  spoken  of 
as  iwissing  the  title.  In  Niquette  v.  Green,  81 
Kan.  569,  584,  106  Pac.  270,  it  was  held  -that 
section  33  of  the  statute  of  wills  "refers  to 
wills  generally  which  themselves  pass  title." 
In  Holt  V.  Wilson,  82  Kan.  268,  108  Pac.  87, 
It  was  said: 

"Where  property  is  given  in  clear  language 
sufficient  to  convey  an  abeolute  fee,  the  interest 
thus  siven  shall  not  be  taken  away,  cut  down 
or  diminiabed  by  any  subsequent  vague  and 
l^eral  ^ressions."    82  Kan.  273,  108  Pac 

In  Breen  t.  Davies,  94  Kan.  474,  146  Pac. 
1147,  it  was  held  that: 

"The  word  'devise'  is  used  In  its  popular 
sense,  and  relates  to  tbe  disposal  of  jtersonalty 
as  well  as  real  estate."   SyL  1. 

There  is  not  much  force  in  the  suggestion 
that  the  ComstoclE  Case  adopted  a  rule  of 
construction  which  must  be  regarded  as 
binding  because  the  Legislature  has  all  tliese 
years  p«inltted  it  to  remain  nndianged. 
The  leglslatiTe  declaration  that  "a'  wiU  is 
a  conveyance,  and  does  amvej,"  has  also 
remained  nnclianged,  and,  as  already  noted, 
has  often  received  the  sanction  of  this  coorL 

The  opinion  In  the  case  of  Tinlng  t.  Willis, 
40  Kan.  600,  20  Paa  232,  was  also  written 
by  Justice  Valentine,  and  he  quoted  with  ap- 
proval much  of  the  comment  of  the  former 
in  respect  to  the  manner  In  which  a  will  oper- 
ates, by  force  of  death  and  the  statutes,  to 
dispose  of  property.  The  only  question  In- 
volved, however,  was  the  construction  of  the 
word  "alienation,"  as  used  in  the  homestead 
provision  of  the  Constitution,  which  declares 
that  the  "homestead  •  •  •  shall  not  be 
alienated  without  the  Joint  consent  of  hus- 
band and  wife."  Tbe  title  to  the  homestead 
In  that  case  was  In  Mrs.  Vlnlng.  The  land 
was  occupied  by  herself  and  husband  as  their 
homestead.  She  died  leaving  no  children, 
and  left  a  will  devising  one-half  of  the  land 
to  the  defendants.  Tbe  husband  sued  to  re- 
cover the  property,  claiming  the  will  was 
Told  because  It  amounted  to  an  "alienation" 
of  the  homestead  without  his  Joint  consent. 
Tbe  syllabus,  after  stating  the  facta,  declares 
the  law  to  be  that  she  could  by  will  and  with- 
out the  consent  of  her  husband  devise  a  one- 
half  or  any  less  interest  in  the  land  to  a 


third  person,  so  that  such  a  third  person 
takes  the  Interest  thus  devised.  This  was  all 
that  was  decided,  and  It  was  only  necessary 
to  give  a  restricted  in  place  of  a  broad,  gen- 
eral meaning  of  the  word  "alienation,"  as 
used  In  the  Constitution.  Of  course,  the  own- 
er of  the  land  comprising  a  homestead  may 
dispose  of  it  by  will  the  same  as  any  other 
property  he  owns,  and  It  would  be  absurd  to 
contend  that  he  cannot..  The  statute  of  wills 
gave  Mrs.  Vlning  the  power  to  bequeath  away 
from  her  husband  one-half  of  her  property. 

The  Supreme  Court  of  Illinois  had  occasion 
to  consider  the  same  question,  and  readily 
disposed  of  the  contention  by  holding  It  to  be 
"preposterous"  to  say  that  the  word  "aliena- 
tion" in  a  homestead  exemption  law  was  iu- 
tended  to  be  used  in  its  broadest  sense  and 
to  Include  a  disposition  by  will.  In  tbe  opin- 
ion it  was  said: 

"It  [alienation]  must  mean  a  transfer  or  con- 
veyance; such  a  one  as  the  idgnature  and  ac- 
knowledgment  of  a  party  are  proper  to  effect, 
as  the  law  requires  those  acts  as  conditions  to 
tlie  alienation  of  the  homestead.  It  the  home- 
stead exemption  applies  to  the  case  of  the  de- 
scent of  property,  then  it  may  l>e  released  in 
the  mode  provided  by  tbe  statute,  as  an  act 
contemplates  that  it  may  be  released.  But  It 
would  be  preposterous  to  suppose  the  Letrisla- 
ture  intended  any  such  thing  as  that  the  'signa- 
ture and  acknowledgment  ol  the  wife'  should 
apply  to  the  case  of  the  operation  of  the  law  <it 
descent"  Turner  v.  Bennett,  70  III.  263,  267. 

In  tbe  Vlnlng  Case  the  court,  after  refers 
ring  to  the  statute  of  wills  and  construing  It 
In  connection  with  the  homestead  provision, 
very  properly  gave  a  restricted  meaning  to 
the  word  "alienation."  The  opinion  express- 
ly states  that  the  word  sometimes  Is  used 
in  a  broader  sense  so  as  to  "include  the  trans- 
fer of  prt^erty  by  will  and  death  and  the 
statutes;  and  perhaps  this  use  of  the  word 
in  such  a  case  Is  not  Inaccurate."  40  Kan. 
614,  20  Pac.  234.  The  courts  differ  upon  the 
question  whether  the  word  "alienation"  prop- 
erly Includes  a  transfer  by  will  or  devise. 
In  Lane  v.  Maine  Mut.  Fire  Ins.  Co.,  12  Me. 
44,  48,  28  Am.  Dec.  150,  It  was  said: 

"The  word  'alien'  Dr  'alienate'  extends  not 
only  to  alienations  of  land  in  deed,  but  also  to 
alienations  in  law.  A  transfer  of  title  by  de- 
vise •  •  •  wonld  be  as  technically  an  alien- 
ation as  a  trimsftf  by  deed." 

To  the  same  effect,  see  Burbank  v.  Rock- 
Ingham  Mut  Fire  Ins.  Co.,  24  N.  H.  550,  57 
Am.  Dec.  300.  The  correct  rule  of  construc- 
tion, and  the  one  upon  which  the  decision  In 
Vlning  V.  Willis,  supra,  was,  In  part,  rested, 
may  be  stated  substantially  as  follows:  The 
word  "alienable"  may  be  broad  enough  to  in- 
clude dispositions  by  will,  when  not  other- 
wise restrained  by  the  context  But  where 
used  In  the  same  connection  with  respect  to 
the  Joint  consent  of  husband  and  wife,  it 
cannot  be  said  that  It  was  Intended  to  em- 
brace testamentary  dispositions.  See  Bou- 
vler's  Law  Diet  and  cases  cited. 
We  are  not  concerned  In  the  present  case, 
\  however,  with  the  definition  of  the  word 
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"aUenatlon,"  and  what  T  hare  said  with  re- 
spect to  the  case  of  Vinlng  v.  Willis,  supra, 
Is  merely  to  demonstrate  that  although  It  has 
been  relied  upon  as  an  authority,  and  ^  al- 
though It  approved  and  followed  some  of  the 
dictum '  In  the  Comstock  Case,  the  decision 
itself  determined  nothing  Involved  in  the 
Question  now  under  consideration.  It  Is  said 
that  we  liave  no  homestead  question  here  be- 
cause the  defendants  neither  occupy  the 
premises  nor  claim  a  homestead  right  In 
themselves.  However,  we  have  a  most  im- 
portant question  to  determine  for  the  first 
time,  which  affects  the  character  and  extent 
of  the  homestead  right  under  the  Constitu- 
tion, and  in  determining  it  we  must  not  lose 
sight  of  the  long-settled  policy  of  this  court 
that  the  homestead  law  must  be  liberally  con- 
strued for  the  purpose  of  carrying  Into  effect 
its  beneficent  provisions.  Has  the  owner  the 
right  freely  to  dispose  of  It  released  from  the 
claims  of  general  creditors,  or  Is  his  rle^t  to 
dlq)0se  of  It  tree  from  the  claims  ct  general 
creditors  restricted  to  a  conveyance  by  deed, 
which  must  take  effect  la  his  Ufietime  and  be 
accompanied  by '  a  surrender  of  possesion 
and  an  abandonment  of  the  pronlsea  as  a 
homestead?  It  Is  conceded  that  be  has  the 
right  to  dispose  of  it  in  any  manner  he  may 
see  fit  during  his  occupancy;  that  he  may 
sell  or  give  it  away;  that  he  may  do  this  with, 
the  avowed  purpose  to  prevent  his  general 
creditors  from  ever  obtaining  any  liens  upon 
it;  and  that  a  deed  of  conveyance  will  have 
that  effect 

The  Constitution  itself  places  no  restric- 
tion upon  the  owner's  right  to  dispose  by  will 
of  the  property  held  as  a  homestead.  Indeed, 
the  Constitution  does  not  in  express  terms 
declare  that  he  may  sell  and  convey  it  free 
from  the  liens  of  general  creditors,  but.  that 
Is  the  construction  the  court  has  always 
given  to  the  Constitution.  The  provision  Is, 
that  the  joint  consent  of  the  husband  and 
wife  la  necessary  to  alienate  or  convey  the 
homestead  when  that  relation  exists.  There 
Is  no  question  here  of  alienation  without 
Joint  consent,  because  the  will  under  which 
the  defendants  acquired  the  property  was  a 
Joint  and  mutual  will  executed  by  the  hus- 
band and  wife.  There  being  no  restriction  In 
the  Constitution  as  to  the  method  by  which 
a  homestead  may  be  conveyed  or  disposed  of, 
tiow  should  the  Constitution  be  construed  in 
determining  whether  the  bodiestead  guaranty 
Indudes  tiio  right  to  dispose  of  the  property 
occupied  as  a  homestead  by  will  or  devise? 
I  think  this  can  be  readily  answered  by  ref- 
erence to  a  few  fundamental  rules  of  con- 
struction which  the  autborlties  agree  may 
properly  be  applied  In  order  to  Interpret  the 
meaning  of  constitutional  provlsloos. 

"It  Is  a  fuodamental  canon  of  constrnction  that 
a  Constitution  should  receive  a  liberal  intcrpre- 
tatioD..  especially  with  respect  to  those  provi- 
sions wbieh  were  designed  to  aafeguord  the  lib- , 
^y  and'  security  of  the  citizen."   6  R.  C.  L. : 


"A  constitutional  gaarant?'  of  the  enjoy- 
ment of  life,  liberty  and  property  carries  with  it 
all  that  effectuates  and  renders  complete  the  un- 
restrained enjoyment  of  that  guaranty."  6  B. 
C.  L.  §  243. 

"Another  important  canon  of  construction  of 
a  simitar  nature  which  is  frequently  applied  to 
Constitutions  is  that  the  limitatioDs  of  a  power 
furnish  a  strong  argument  in  favor  of  the 
existence  of  that  power,"  citing  Gibbons  t.  Og- 
den,  »  Wheat  1.  dL.Ed.23.  6R.aUf43. 

In  the  same  section  it  Is  said  that: 
"An  exception  of  any  particnlar  case  pre- 
supposes that  all  those  which  are  not  included 
in  such  exception  are  embraced  within  the  terms 
of  a  general  grant  or  jprohfbltloD.  The  role 
is  likewise  well  eatablisfied  that  where  no  ex- 
ception is  made  in  terms,  none  will  be  made 
by  mere  implication  or  construction." 

Applying  these  general  rules  of  construc- 
tion, it  is  plain  that  In  one  respect  alone  does 
the  Con8titutl(m  limit  the  power  of  the 
owner  of  the  homestead  as  to  its  disposition. 
The  eq»re88  exception  relates  to  one  par- 
ticular mattor.  The  owner  may  not  alleo- 
ate  the  property  without  the  Joint  consMit  of 
the  busband  and  wife  while  that  relation,  ex- 
ists. All  the  other  -powers  and  rights  whidi 
the  owner  has  in  the  homestead  and  which 
"are  not  included  In  such,  ezceptifm''  tb« 
owner  still  possesses.  Induding  tbe  ralnaUe 
right  to  dispose  of  it  in  any  at  the  recog- 
nized methods  by  whldi  tbe  owner  can  coo* 
vey  or  dispose  of  his  real  estate. 

Since  the  Constitution  places  no  restrlctiw 
upon  the  right  to  convey,  and  contains  no  limi- 
tation as  to  the  method  by  which  the  land 
may  be  disposed  of,  the  Legislature  Is  pow- 
erless to  create  such  restriction  or  limita- 
tion. Because  the  statute  of  wills  declares 
that  tbe  owner  of  property  shall  have  the 
right  to  give  or  devise  the  same  to  any  per- 
son, "subject,  nevertheless,  to  the  rights  of 
creditors,"  It  is  argued  that  the  power  thus 
to  convey  is  created  coupled  with  a  limitation 
or  restriction,  which'  applies  to  the  right  an 
owner  of  land  comprising  a  homestead  has  to 
convey  it  by  a  will.  But,  If  we  were  to  give 
the  construction  contended  for  to  the  lan- 
guage "subject,  nevertheless,  to  tbe  rights 
of  creditors,"  still  If  there  was  included  in 
the  homestead  guaranty  the  right  of  the  own- 
er to  dispose  of  it  by  any  of  the  recognized 
methods  by  which  the  owner  may  dispose  of 
real  estate,  then  the  Legislature  may  not  re- 
strict the  right.  As  said  in  Cross  v.  Benson, 
68  Kan.  495,  506,  75  Pac.  55S,  64  L.  R.  A. 
560,  "It  can  only  be  replied  that  the  Con- 
stitution is  the  paramount  law,  and  its  man- 
dates must  be  obeyed."  In  the  opinion  In 
that  case  it  was  said  in  reference  to  the 
power  of  the  Legislature  to  restrict  the  home- 
stead right  by  tbe  provisions  ot  the  statute 
of  descents  and  distributions,  or  the  stat- 
ute of  wills: 

"It  is  further  claimed  that  the  taking  of  title 
under  the  will  of  a  homestead  owner  necessarily 
abrogates  the  homeptead  ripht  because  a  person 
must  devise  his  lands  'subject  nevertheless,  to 
the  righto  of  creditors.*    Gen.  Stat.  1901,  | 
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7937.  Tbia  proposition  ignores  the  persistence 
of  the  exemption  from  forced  sale,,  independent 
ai  ebangeg  in  fbe  title  already  iUtutrated  in 
the  case  of  descent.  In  this  case  Soe  S.  Oross 
occupied  the  lots  in  question  as  a  residence  and 
as  the  family  of  the  owner,  H.  G.  Cross.  By 
the  will  of  the  owner  the  title  was  devised  to 
her  and  she  elected  to  take  under  the  will.  But 
there  was  no  hiatus  in  her  occupation  of  the 

8 remises  as  a  residence  and  as  the  family  of  H. 
L  Cross.  The  homestead  privile^  was  no  more 
disturbed  than  it  would  have  been  had  H.  C. 
Ch-oBs  deeded  the  lots  to  his  wife  in  his  lifetime 
and  while  she  was  occupying  them  as  a  home* 
itead.  *  * '  *  And  since  the  lots  in  question 
were  continually  impressed  with  the  homestead 
interest  of  Soe  S.  Cross  in  the  lifetime  of  her 
husband,  at  the  date  of  his  death  and  during  the 
following  years  unUl  her  own  demise,  creditors 
enjoyed  no  rights  to  which  such  lots  were  sub- 
ject or  to  which  the  making  of  a  will  of  them 
was  subject."  68  Kan.  506.  75  Pa&  562  (&4 
L.  R.  A.  560). 

The  oplDioD  In  Cross  t.  Benson,  wrlttra  by 
Mr.  Justice  Burch',  bas  received  rect^itlon 
by  other  courts,  text-writers,  and  annotators 
aa  a  leading  case.  It  is  reported  in  64  L. 
R.  A.  560,  and  is  cited  In  21  Ann.  Cas.  248, 
in  a  note  on  "The  right  to  make  testamentary 
dispraitlon  ot  homestead,"  wbereln  It  is  said: 
"The  power  of  the  owner  of  a  homestead  to 
dispose  of  tiie  same  by  bis  will  depends  in  most 
instances  on  the  statutes  of  the  particular  state 
creating  the  homestead,  since  those  statutes  usu- 
ally contain  either  an  express  prohibition  against 
Biich  testamentary  disposition,  or  other  provi- 
flions  which  are  held  to  exclude  the  exercise  of 
such  power.  In  the  absence  of  a  provision  of 
this  nature  either  in  the  Constitution  or  stat- 
utes of  the  state,  it  is  generally  held  that  an 
owner  may  make  a  testamentary  disposition  of 
his  homestead." 

It  Is  dted  in  18  B.  0.  L.  647»  in  support  of 
fbe  rule  that  tbe  use  of  merely  formal 
lArases  "will  not  make  a  devise  of  a  home- 
stead subject  to  tbe  payment  of  tbe  testa- 
tor's debts.  To  do  this,  the  language  em- 
ployed must  be  unequivocal  and  Imperative." 
The  Supreme  Court  of  Ulnnesota  cites  Croifs 
V.  Benson,  in  Larson  v.  Curran.  121  Hlun. 
104,  140  N.  W.  337,  44  L.  B.  A.  (N.  S.)  1177. 
There  It  was  held  that  where  a  decedent, 
leaving  no  surviving  spouse,  child,  or  issue 
of  deceased  child,  disposes  of  his  homestead 
by  his  last  will,  the  devisee  takes  it  free  from  , 
claims  of  creditors  of  the  decedent,  unless 
the  testator  clearly  .indicates  an  intention 
that  the  homestead  shall  be  liable  to  the  pay- 
ment of  his  debts ;  and  a  general  dlrectltm 
by  the  testator  in  the  will  to  pay  all  his  Just 
debts  out  of  his  estate,  followed  by  the  de- 
vise of  the  residue,  Is  not  sufficient  to  Indi- 
cate such  Intention.  The  Minnesota  court 
bad  previously  in  Eckstein  v.  Badl,  72  Minn. 
»5,  75  N.  W.  112,  held  that: 

"A  testamentary  disposition  of  the  statutory 
homestead,  assented  to  in  writing  by  a  surviv- 
ing hnsband  or  wife,  will  not  render  the  prop- 
erty liable  to  the  satisfactioii  of  the  debts  of 
the  testator." 

In  that  case  the  court  said: 

"We  quite  agree  with  the  trial  court  that  the 
devise  of  a  homestead  does  not  render  it  sub- 
ject to  any  liability  for  the  payment  of  a  devis- 
or's debts. .  When  living,  the  owner  may  sell  and 
eoiivey  the  homestead,  or  be  may  make  a  fraud- 


ulent transfer  of  the  same,  and  such  sale,  con- 
veyance or  transfer  does  not  render  the  proper- 
ty liable  for  his  debts.  It  ia  absolutely  exempt." 
72  Minn.  96,  75  N.  W.  118. 

At  the  time  tbe  Bcksteln  Case  was  de- 
cided, the  first  section  of  the  Minnesota  stat- 
ute of  wills  was  broader  than  ours.  It  read: 

"Any  person  of  fuU  age  end  sound  mind  may 
dispose  Of  will  of  all  or  any  part  of  his  prop- 
erty  subject   to   the   payment  of   his  debts. 

•  •   •  "   Gen.  Stat.  (Minn.)  1894,  8  4423. 

Ours  reads,  "subject,  nevertheless,  to  the 
rights  of  the  creditors."  In  tbe  later  case  of 
Larson  v.  Curran,  supra,  It  was  said: 

"That  the  homestead  of  the  decedent  is  not, 
after  his  (ienth,  occupied  as  a  homestead  by  a 
member  of  his  family  entitled  to  occupy  It  as 
such,  does  not  affect  its  character  as  being  ex- 
empt from  liabilitT  for  tbe  decedent's  debts." 
Syl.  6. 

It  was  farther  said  In  the  o[dnlon: 

"As  stated  by  appellant,  the  only  question  on 
this  appeal  is  whether,  under  the  will  of  dece- 
dent, the  property  occupied  by  him  in  bis  life- 
time as  a  homestead  passed  to  respondent  free 
from  tbe  debts  of  decedent  This  is  a  question 
of  the  intention  of  the  testator  as  expressed  in 
his  will.  That  he  had  the  right  to  give  up  his 
homestead  to  his  creditors,  there  can  be  no 
doubt.  But  he  had  the  right  to  devise  the  home- 
stead, and  the  devisee  would  take  it  free  from 
the  claims  of  his  creditors.  •  •  •  Eckstdn 
V.  Radl,  72  Minn.  95  [75  N.  W.  112]." 

"It  is  probably  correct  that  an  intention  to 
devise  the  homestead  will  not  be  presumed  when 
the  law  forbids  a  disposition  thereof  to  which 
the  surviving  spouse  has  not  assented  in  writ- 
ing, or  when  there  are  children  to  whom  it 
would  descend  in  the  absence  of  a  devise.  But 
when  there  is  no  surviving  spouse,  and  no  sur- 
viving children,  or  Issue  of  deceased  childrra, 
there  is  no  reason  to  adopt  a  strained  construc- 
tion of  the  will  in  order  to  arrive  at  a  conclu- 
sion that  the  homestead  is  not  devised."  121 
Minn.  106.  107,  140  N.  W.  838  (44  U  B.  A. 
[N.  S.]  1177). 

The  advancing  policy  of  modem  courts  in 
construing  the  rights  of  tbe  owner  of  a  home- 
stead was  thus  referred  to  in  the  opinion: 

"The  history  of  the  constitndonal  and  stat- 
utory provisions  in  this  state  in  regard  to  the 
extent  and  character  of  the  homestead  exemp- 
tion shows  a  steadily  advancing  policy  in  favor 
of  the  debtor,  his  family,  and  bis  grantee  or  dev- 
isee. •  *  •  The  whole  trend  of  legislation 
on  the  subject  of  tbe  descent  of  the  homestead 
free  from  debts  is  indicative  of  a  policy  that 
creditors  of  the  deceased  shall  have  no  recourse 
to  the  homestead,  unless  tbe  debtor  leaves  no 
spouse  or  children,  and  either  makes  no  devise 
thereof,  or  ciearly  indicates  an  intention  to  make 
a  devise  thereof  subject  to  the  claims  of  his 
creditors.  Tha  general  rule  is  that  only  prop- 
erty of  the  decedent  that  was  unexempt  in  his 
lifetime  is  after  his  death  subject  to  his  debts. 

•  •  •  whether  It  precedes  or  follows  in  the 
will  a  devise  of  the  exempt  property,  docs  not 
have  the  effect  of  charging  the  homestead  with 
the  payment  of  debts.  •  •  •  The  case  of 
Cross  V.  Benson,  previously  cited,  is  strongly 
in  point,  and  not  distinguishable  from  the  case 
at  bar.  •  •  •  The  fact  that  In  Cross  v.  Ben- 
son tlicre  was  a  wife  and  children  to  whom  the 
homestead  would  have  descended  in  the  absence 
of  a  will  is  not  sufficient  to  distinguish  that  case 
from  this  in  principle,  or  to  detract  from  its 
authority."  121  Minn.  309.  110,  140  N.  W. 
338  (44  U  R,  A.  [N.  S.)  1177). 

In  Wlsconshi  the  homestead  may  be  de- 
vised. Johnson  t.  Harrlsmi,  Adm'r,  41  yOa- 
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381;  Albright  v.  Albright,  70  Wis.  528,  36  N. 
W.  254;  Whltmore  et  al.  v.  Hay,  85  Wis. 
240,  55  N.  W.  708,  39  Am.  St  Hep.  838.  In 
Myers'  Guardian  v.  Myers'  Adm'r,  89  Ky. 
442,  12  S.  W.  933,  It  was  beld  that  a  testator 
may  will  his  homestead  and  Invest  the  dev- 
isee, though  such  devisee  may  be  his  wife 
or  child,  with  the  title  the  same  as  he  eonld 
do  by  deed,  and  that  the  property  would  not 
be  subject  to  his  debts.  Tlils  was  followed 
and  approved  In  Pendergest,  etc.,  v.  HeeUIn, 
etc.,  94  Ky,  384,  22  S.  W.  605.  The  Court  of 
Appeals  of  Kentucky  In  Schonbachler  v. 
Schonbacbler,  22  Ky.  Law  Rep.  314,  317,  57 
S.  W.  232,  234,  an  opinion  following  the  other 
cases,  said: 

"And  we  see  no  reason  why  be  may  not  do 
practically  the  same  thing  by  will,  because  bis 
creditors  are  prejudiced  in  one  state  of  case  no 
more  than  In  the  other." 

Cross  V.  Benson  has  been  cited  and  ap- 
proved in  more  than  a  dozen  instances  in 
our  own  decisions ;  and  it  furnished  the 
basis  for  the  decision  In  Weaver  t.  Bank. 
76  Kan.  540,  94  Pac.  273,  16  L.  R.  A.  (N.  S.) 
110,  123  Am.  St.  Rep.  155,  in  which  the  case 
of  Ellinger  v.  Thomas,  64  Kan.  ISO,  67  Pac, 
529.  was  overruled.  In  that  case  Mrs.  Weav- 
er elected  to  take  under  the  will  of  her  hus- 
band devising  a  life  interest  in  the  home- 
stead to  her,  and  It  was  held,  'following  the 
doctrine  of  Cross  v.  Benson,  that  she  held 
the  property  exempt  against  her  own  cred- 
itors as  well  as  against  the  creditors  of  her 
husband's  estate,  and  In  the  (pinion  it  was 
said: 

"Where  the  property  is  sought  to  be  taken  to 
satisfv  her  debt,  she  must  be  deemed  to  be  her- 
self the  owner." 

The  opinlQn  commented  upon  the  fact  that 
the  Constitution  does  not  In  terms  declare 
that  the  homestead  exemption  shall  survive 
the  dissolution  of  the  family,  but  It  was  held 
that  the  policy  of  the  homestead  law  justi- 
fied the  court  In  giving  that  construction  to 
the  constitutional  provision.  Our  homestead 
law  has  been  construed  as  giving  to  the  own- 
er the  right  to  deal  with  It  as  exempt  proper- 
ty, something  to  which  the  eye  of  the  creditor 
that  Is,  the  general  creditor,  "need  never 
turn."  The  owner  may  sell  and  dispose  of 
the  homestead;  he  may  make  a  gift  of  It  to 
another  and  the  one  to  whom  the  title  is  giv- 
en, or  who  becomes  the  purchaser,  takes  It 
free  from  the  claims  of  the  general  creditors. 
The  Constitution  does  not  In  express  terms 
give  the  owner  the  right  to  sell  and  convey 
it  free  from  the  claims  of  general  creditors; 
neither  does  it  In  terms  declare  that  the  ex- 
emption shall  survive  the  dissolution  of  the 
family,  but  by  the  aid  of  a  liberal  Interpreta- 
tion we  have  held  that  these  rights  are  as 
firmly  lmt>edded  in  the  provision  as  though 
they  had  been  expressly  declared.  Moreover, 
why  should  it  be  held  that  the  proviso  in 
section  1  of  the  statute  of  wills  authorizing 
an  owner  of  real  estate  to  devise  it  to  another 
"subject,  nevertheless,  to  the  rights  of  cred- 


itors," was  Intended  to  restrict  the  right  of 
the  owner  of  a  homestead  in  devising  it,  and 
to  save  the  rights  of  general  creditors?  It 
Is  certainly  as  fair  an  inference  from  the 
language  used  that  the  Intention  was  to  make 
merely  a  general  proviso,  saving  whatever 
rights  creditors  might  have  to  look  to  the 
homestead.  The  Constitution  had  already  put 
creditors  into  two  classes  with  reject  to  the 
homestead,  and  declared  that  only  those 
having  mortgage  liens  or  liens  for  purchase 
money  or  Improvements  have  the  right  to 
look  to  the  homestead,  and  had  made  no  pro- 
vision that  the  general  creditor  could  do  so, 
and  the  coxtrt  has  declared  that  they  need 
never  look  In  that  "direction.  When  the  statute 
of  wills  was  enacted  the  question  as  to  just 
what  the  rights  of  general  creditors  in  respect 
to  the  homestead  are  was  something  quite  un- 
certain and  as  yet  undetermined.  It  has  re- 
quired numerous  deci^ons,  and  we  are  still 
endeavoring  to  determine  the  extent  of  their 
rights.  It  seems  obvious  that  it  requires  no 
strained  construction  of  the  language  of  the 
statute  to  sf^y  that  it  was  not  the  intention  to 
give  to  the  creditor  8c»nethlng  denied  him 
by  the  Constitution.  As  already  observed, 
the  expression  Is  not  as  broad  in  effect  as  the 
language  used  In  the  Minnesota  statute  of 
wills,  which  read,  "sobject  to  the  payment 
of  ills  debts,"  and  yet  the  Supreme  Court  of 
Minnesota  held,  upon  the  authority  of  their 
own  decisions  and  the  doctrine  of  Cross  v. 
Benson,  supra,  that  the  devisee  takes  the 
property  free  from  the  claims  of  creditors. 

The  situation  of  the  plaintiff  and  other 
genera]  creditors  in  the  present  case  is  In  no 
respect  different  from  what  it  would  have 
been  If  the  owners  of  this  real  estate  a  few 
minutes  before  their  death  occurred  had  made 
a  deed  conveying  the  property  to  the  devisees. 
Their  creditors  are  prejudiced  in  one  situa- 
tion no  more  than  in  the  other ;  in  fact,  they 
are  not  wronged  In  either,  because  they 
never  had  any  right  to  look  to  this  property 
for  the  payment  of  their  debts. 

One  of  the  anomalous  effects  of  the  deci- 
sion in  the  pre^nt  case  appears  from  a 
consideration  of  our  decisions  holding  deeds 
under  certain  conditions  not  testamentary  In 
character.  Under  these  decisions  Willis  Ed- 
son  and  his  wife  ml^t  have  conveyed  the 
homestead  to  their  children,  with  a  condition 
that  the  deed  should  not  take  effect  until  the 
death  of  both  grantors;  and  had  (heir  occu- 
pancy of  the  homestead  continued  until  their 
death,  the  property  would  have  passed  to 
the  grantees  free  from  claims  of  the  creditors. 
Ail  that  would  have  been  necessary  was  for 
the  grantors  to  tiand  the  deed  to  a  third 
party,  with  instructions  to  deliver  it  at  their 
death  to  the  grantees.  Nolan  v.  Otney,  75 
Kan.  311,  89  Pac.  690,  9  I*  R.  A.  (N.  S.)  317. 
And  this  would  be  true,  even  though  the 
grantees  were  not  aware  that  the  deed  had 
been  executed.  Gideon  V.  Gideon,  99  Kan. 
332, 161  Pac.  595.  Itoes  it  not  seem  like  giving 
force  to  a  mei-e  quibble  of  words  and  losing 
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light  of  the  substaace  of  things  to  say  that  | 
we  are  boand  by  the  comment  In  the  Com- 1 
stock  Case  respecting  the  different  manner 
In  which  title  to  real  estate  passes  under  a 
will  and  under  a  deed,  language  which  we 
have  seen  was  not  necessary  to  the  decision? 

There  was  no  hiatus,  no  space  of  time, 
of  which  courts  or  the  law  can  take  any 
cognizance,  and  during  which  the  lien  of  the 
Judgment  of  the  plaintiff  could  attach  to  the 
property.  It  was  occupied  as  a  homestead 
imtil  the  death  of  the  last  of  the  two  testa- 
tors. The  moment  the  breath  left  her  body 
the  title  passed  by  the  will  to  the  devisees. 
Occupancy  as  a  homestead  warded  off  the  lien 
until  death  occurred,  and  then  the  title  had 
passed.  As  said  in  the  opinion  in  Martlndale 
T.  Smith,  31  Kan.  270,  1  Pac.  569: 

"At  the  death  of  the  owopr  of  real  estate  the 
title  must  go  somewhere,  and  we  know  of  no 
law  which  prevents  the  owner  from  saying  by 
wUl.  where  it  shall  go."  81  Kan.  278,  1  Fac. 
571. 

In  that  case  the  only  qnestlcm  was  whether 
a  husband  can  devise  by  wUl  the  other  half 
Interest  In  Ms  homestead.  It  was  held  that 
he  coold.  Tbls  court  hea  established  the 
precedent  that  in  construing  the  homestead 
law  the  policy  of  giving  it  a  liberal  construc- 
tion la  of  paramount  Importance  to  the 
dofSrine  ot  stare  dedsia.  In  Weaver  v. 
Bank,  supra,  Hr.  Justice  Mason,  speaking 
for  the  court,  used  this  language: 

"The  court  is  of  course  always  reluctant  to 
treat  as  still  open  a. question  which  it  has  once 
definitely  passed  upon.  But  in  matters  involv- 
ing the  interpretation  of  the  Constitution  it  is 
usual  and  proper  to  give  less  force  to  the  doc- 
trine of  stare  decisis  than  in  other  cases."  76 
Kan.  644.  94  Pac  274  (16  L.  B.  A.  [N.  S.]  110. 
123  Am.  St  Bep.  156). 

The  majority  opinion,  employing  what 
seems  to  me  a  narrow  rather  tluui  a  IU}eral 
Interpretation,  gives  to  the  homestead  pro- 
vision a  meaning  which  deprives  the  home- 
stead owner  of  a  valuable  jnlvllege  whldi 
has  been  declared  Is  Included  within  the 
general  oonstttnUonal  guaranty  of  the  right 
of  property,  whldi  "carries  with  It  all  that 
effectuates  and  renders  complete  the  unre- 
strained enjoyment  of  that  guaranty."  6 
R.  C     I  243,  and  cases  cited. 

The  saying  that  "Constitutions  march," 
Uke  the  stat«nent  that  the  sun  moves,  Is  in- 
correct Speaking  In  strictness,  a  Constitu- 
tion, until  amended  as  provided  by  Its  terms, 
remains  what  it  was  originally.  The  under- 
standing of  the  full  scope  and  effect  of  its 
general  provisions  Is  often  a  matter  of  growth 
and  development,  and  it  Is  the  conception  of 
what  Its  true  meaning  is  that  may  be  said 
to  march.  The  Constitution  speaks  In  gener- 
al language,  and  avoids  detail;  it  Is  merely 
the  general  framework  upon  which  rest  all 
the  rights  and  all  the  prlvll^es  It  guaran- 
tees, as  well  as  all  the  duties  and  all  the  ob- 
ligations imposed  by  It.  In  ascertaining  the 
scope  and  effect  of  the  Constitution  the  court 
may  call  to  Its  aid  Its  knowledge  of  modern 


I  social  conditions,  and  Is  not  restricted  to  the 
I  tallow  candle  In  use  at  the  time  the  Instru- 
ment was  adopted.  Until  repealed  or  amend- 
ed by  the  Legislature,  statutes  stand  immov- 
able; Constitutions  march,  aided  by  Judicial 
Interpretation  necessarily  employed  to  ^ve 
full  force  and  effect  to  the  rights  and  privi- 
leges guaranteed  by  their  general  terras. 
Take  as  a  concrete  example  the  constitution- 
al provision  for  establishing  the  district 
court  (article  3,  S  5),  which  provides  that  In 
each  Judicial  district  "there  shall  be  elected 
*  *  •  a  district  Judge."  It  never  occurred 
to  the  framers  of  the  Constitution  that  the 
time  might  come  when  the  population  of  a 
district  or  of  a  single  county  would  Increase 
to  such  an  eStent  as  to  require  more  than 
one  Judge  of  the  court  to  transact  the  busi- 
ness. A  literal  and  strict  construction  of  the 
language  of  the  Constitution  (Insisted  upon 
by  many  able  members  of  the  legal  profes- 
sion) would  have  made  a  constitutional 
amendment  necessary  to  meet  the  changed 
conditions  and  necessities.  But,  giving  a  lib- 
eral and  broad  construction  to  the  Constitu- 
tion in  order  to  carry  Into  effect  Its  general 
purpose,  the  court  bad  no  difficulty  in  .decid- 
ing that  the  Legislature  might  provide  for  a 
district  court  In  a  single  county  which  should 
consist  of  a  number  of  divisions,  each  presid- 
ed over  by  a  district  Judge,  and  that  each  of 
the  several  Judges  should  be  "a  Judge  of  the 
district  court"  State  v.  HutCblngs,  79  Kan. 
191, 98  Pac.  797.  A  still  better  concrete  exam- 
ple may  be  found  In  the  broad  and  liberal  con- 
struction given  by  the  Supreme  Court  of  the 
United  States  to  what  Is  known  aa  the  "Com- 
merce clause"  of  the  fedmil  Constitution. 
No  one  would  have  the  hardihood  to  contrad 
for  a  moment  tliat  when  they  gave  to  Gon- 
eresa  the  power  'to  regulate  commerce  be- 
tween the  states,"  the  framera  of  the  Constl- 
tution  had  the  most  remote  conception  of  the 
vast  extent  of  power  granted  by  the  language 
aa  construed  In  hundreds  of  decisions  of  the 
federal  Supreme  Court. 

In.  adopting  the  homestead  provision,  the 
framers  of  our  Constitution  never  got  beyond 
the  idea  of  preserving  to  the  head  of  the 
family  a  refuge  from  Uie  assaults  of  general 
creditors  while  the  family  occupied  the  prem* 
ises  with  him.  In  interpreting  the  home- 
stead provision  the  court,  however,  has  given 
it  a  broad  and  liberal  construction  In  order 
to  carry  into  effect  the  general  purpose  of 
the  framers,  and  has  extended  the  right  to 
the  widow  and  to  tbe  members  of  the  family 
after  the  death  of  the  owner.  The  right  has 
thus  been  extended  by  a  gradual  process 
which  has  been  brought  about  as  the  net  re- 
sult of  Judicial  interpretation  In  casra  In- 
volving many  different  situations  and  condi- 
tions. In  Shirack  v.  Shirack,  44  Kan.  6S3,  24 
Pac.  1107,  it  was  held  that  a  minor  dbild 
who  was  the  only  heir  of  his  widower  father, 
and  living  with  him  on  a  homestead,  was 
tiUed  to  claim  the  benefit  of  the  homestead 
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after  the  father's  death,  although  living  else- 
where with  bis  guardian.  The  progress  or 
march  of  the  CoDstttutiOD  halted  at  times. 
In  Battey  v.  Barker,  62  Kan.  617,  64  Pac.  79, 
5S  L.  R.  A.  33,  the  court  gave  a  narrow  con- 
struction to  the  homestead  clause,  and  held 
that  the  homestead  right  would  not  persist 
for  the  benefit  of  an  unmarried  daughter  of 
adult  years  who  resided  on  a  homestead  with 
her  father  until  his  death,  he  dying  Intestate 
and  living  her  his  sole  heir,  and  she  contin- 
uing to  occupy  the  premises  as  her  home. 
The  land  was  held  subject  to  sale  for  the 
debts  of  the  father.  The  uncertainty  as  to 
the  extent  of  the  homestead  right  prevailing 
at  the  time  the  decision  was  written  is  ap- 
parent in  the  following  statement  ot  Mr.  Jus- 
tice W.  R.  Smith  in  the  optotoo: 

"We  are  not  called  upon  to  decide,  nor  do  we 
find  that  the  question  has  been  passed  upon 
by  this  court,  that  where  the  head  of  a  fam- 
ily reEidine  on  a  homefitead  loses  bis  wife  and 
children,  the  right  one  fixed  by  law  to  hold  tbe 
homestead  as  against  creditors  is  dive&tcd  by 
such  circumstance."  62  Kan.  621,  64  Pac  80 
<66  I*  B.  A.  33). 

The  court  was  called  upon  In  Cross  v.  Ben- 
son to  consider  the  homestead  guaranty  as 
affecting  a  situation  to  some  extent  nnlque, 
and  the  decision  cast  additional  light  upon 
the  meaning  of  the  Constitution.  It  marks 
another  stage  in  the  progress  of  the  Consti- 
tution, or  rather  in  the  eonc^tlon  of  what 
the  homestead  provision  means.  Later,  be- 
cause the  court  was  satlsfled  with  th&  deci- 
sion, it  was  made  the  basis  for  an  express 
declaration  in  Weaver  t.  Bank,  supra,  ovei^ 
ruling  EUinger  t.  Thoma.s,  and  in  my  opin- 
ion, ft  went  far  h^ond  titie  decision  In  Bat- 
tey  T.  Barker,  supra,  and  in  effect  has  orer^ 
ruled  the  doctrine  of  that  cas& 

It  reQuirea  tbe  ^rcise  of  but  a  modlcnm 
Mf  tbe  liberality  employed  by  the  highest 
court  In  tbe  land  In  the  interpretatlim  of  the 
commerce  clause  of  tbe  federal  Ccmstltutlon 
for  this  court  to  hold- that  the  valuable  right 
of  tbe  owner  of  a  homestead  to  dispose  of  It 
Id  any  of  the  recognized  methods  of  conrey- 
Ing  real  estate  was  included  in  the  constitu- 
tional provision,  since  the  only  exception  to 
bis  rlgbt  to  convey  does  not  include  a  pro- 
hibition against  disposing  of  it  by  will ;  and, 
following  the  logic  of  Cross  v.  Benson,  and 
the  force  and  effect  given  to  it  by  the  Minne- 
sota court,  to  say  that  since  the  right  to  dis- 
pose of  the  homestead  by  devise  or  will  was 
not  taken  from  the  owner  by  the  Constitu- 
tion, the  Legislature  has  no  power  to  do  so, 
if  that  were  held  to  be  the  intention  of  tbe 
provision  of  section  1  of  the  statute  of  wills. 

As  r^ards  the  Intention  of  the  Legislature. 
I  think  the  majority  opinion  not  only  places 
too  much  emphasis  upon  the  proviso  in  sec- 
tion 1  of  our  statute  of  wills,  but  assumes 
that  it  was  intended  specially  to  limit  the 
transfer  of  the  homestead  by  will,  although 
the  homestead  Is  not  specifically  mentioned. 


Only  18  states  of  the  tJnIon  have  In  tbdr 
statute  of  wills  a  provision  declaring  that 
property  devised  by  will  shall  be  subject  in 
some  manner  to  the  debts  of  the  testator. 
Among  the  30  states  which  have  no  such  pro- 
vision are  those  comprising  the  13  original 
colonies  and  the  states  created  from  their 
territory.  Notwithstanding  the  absence  of 
such  a  provision  In  30  states,  It  cannot  be 
doubted  that  the  law  Is  the  same  In  all  the 
48  states,  and  that  In  all  of  them  property  de- 
vised by  will  Is  subject  generally  to  the  rights 
of  creditors.  It  amounts  to  this:  The  law 
is  the  same  whether  the  statute  of  wills  con- 
tains such  a  provision  ca  not.  Things  that 
are  equal  to  the  same  thing  are  equal  to 
each  other.  The  language  of  tbe  proviso  in 
our  statute  of  wills  adds  nothing  to  thei  form 
or  effect  of  the  statute  nor  to  the  rights  of 
creditors.  Without  such  a  provision  In  the 
statute  the  owner  of  property  conveyed  It  by 
will  subject,  generally,  to  his  debts;  the 
statute  makes  no  reference  to  a  homestead, 
and  it  seems  obvious  that  the  language  was 
not  intended  and  should  not  be  construed  to 
deprive  the  owner  of  a  homestead  of  the 
right  to  convey  or  dispose  of  It  by  will  just 
as  he  could  have  conveyed  It  by  deed.  In 
the  words  of  the  Supreme  Court  of  Kentucky 
in  Myers'  Guardian  v.  Myers'  Adm'r,  supra: 
"And  it  would,  therefore,  seem  no  more  in- 
jury to  creditors,  nor  in  contravention  of  tbe 
purpose  and  reason  o'f  the  homestead  law,  for 
the  debtor  to  pass  tbe  title  by  will  than  by 
deed ;  for  if,  as  has  been  held,  he  can,  by  deed, 
and  for  merely  love  and  affection,  convey  tbe 
remainder  interest  to  his  diildren,  reservmg  a 
li£e  estate  to  bimself,  we  see  no  reason  why 
he  may  not  do  practically  the  same  thing  by 
will,  because  his  creditors  are  prejudice  in 
(me  state  of  case  no  more  than  tlw  other." 

After  the  fullest  condderatlon  <tf  tbe  Ini- 
IKH^ance  of  Ibe  qiustlon  involTed,  I  have 
reached  tbe  mndusUm  that  tbe  devisees  un- 
der the  will  take  tbe*  land  free  from  tbe 
claims  of  the  general  creditors. 

I  am  autborized  to  say  that  Mr.  ClAet 
JusUce  JOHNSTON  and  Mr.  Justice  BUBCH 
Join  in  this  dissent 


(54  HODt.  472) 

STATE  ex  rel.  HURBERT  v.  DISTRICT 
COURT  OF  BIGHTEKNTH  JUDICIAI* 
DIST.  IN  AND  FOB  HILL  C0UNT7  et  aL 
(No.  4100.) 

(Snprraie  Court  of  Montana.   March  7,  1918.) 

Mandamus  «s=»4(3)  —  RBHBnT  BT  APPIAL  — 
Appointment  of  Eeckivek. 
Writ  of  supervisory  control  will  not  be 
granted  where  the  court  appoints  a  receiver  of 
the  property  in  controversy ;  the  remedy  by  ap- 
peal from  the  order  granted  by  Bev.  Codes,  { 
IGS&t  being  adequate  and  speedy. 

Appeal  from  District  Court,  Hill  County; 
W.  B.  Rhoades,  Judge. 

Application  by  the  State,  on  the  relation  of 
£}.  J.  Hubbert,  for  writ  of  supervisory  control 
to  the  District  Court  of  tbe  Eighteenth  JudL- 
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dal  District  in  and  for  the  Connty  of  Hill, 
and  W.  H.  Bhoades,  Judge  tbereon.  Dented 
and  diBmissed. 

Donnelly  &  Carleton,  of  Havre,  for  relator. 
Thos.  D.  Long,  of  Havre,  for  respondents. 

HOLI/)WAY,  J.  In  the  case  of  Mastereon 
et  al.  V.  Hnbbert,  pending  In  the  district  court 
of  Hill  connty,  the  trial  court,  at  the  In- 
stance of  the  plaintiffs  and  without  notice  to 
defendant,  appointed  a  receiver  to  take  charge 
of  the  property  In  controversy.  The  defend- 
ant moved  the  court  to  annul  or  abrogate  the 
order  appointing  the  receiver,  and,  the  motion 
being  denied,  applied  to  this  court  for  a  writ 
of  supervisory  control. 

The  remedy  sought  Is  an  extraordinary 
-one.  The  writ  never  Issues  as  a  matter  of 
course.  It  Is  authorized  by  the  Ck}nstltution, 
out  of  abundance  of  caution,  to  prevent  a  fail- 
ure of  justice  by  supplying  a  means  for  the 
correction  of  manifest  error  committed  by  the 
trial  court  within  Jurisdiction  where  there 
Is  DO  other  adequate  remedy  and  gross  in- 
justice Is  threatened.  State  ex  rel.  Carroll 
V.  District  Court,  50  Mont  428,  147  Pac.  612. 
If  the  statute  provides  a  remedy  which  will 
afford  the  same  or  equivaloit  relief,  it  must 
be  pursued. 

The  motion  to  abrogate  the  order  appolnt- 
tag  the  recover  was  made  npoa  the  records 
and  flies  In  the  case.  The  only  records  in 
the  case  at  that  time  were  the  complaint  and 
order  of  appointment  By  section  TOSd,  Re- 
Tised  Codes,  the  wder  appointing  tlie  recover 
Is  appealable,  and  an  appeal  wonld  present 
for  consideraHon  the  entire  record  upon  whi<di 
the  motion  to  Abrogate  was  made,  and  ttiere- 
fore  every  qnestlon  raised  b^ore  the  lower 
oonrt  or  which  may  be  raised  cm  this  applica- 
tion oould  be  raised  oa  the  an>ea].  If  the 
order  should  be  reversed  on  appeal,  the  ^ect 
woald  be  to  blot  out  the  receivership  as  from 
the  beginning.  In  other  words,  the  appeal 
woald  accomplish  the  same  result  as  would 
have  been  accomi^lshed  if  the  trial  court  had 
sustained  defendant's  motion  and  the  same 
result  as  would  now  be  accomplished  if  on 
this  application  we  should  direct  the  lower 
court  to  annul  its  order.  The  fatt  that  a  mo- 
tion to  annul  the  order  of  appointment  was 
made  and  denied  does  not  affect  the  right 
to  appeal  from  the  original  order,  and  the 
time  within  which  an  appeal  from  such  order 
may  be  taken  has  not  expired.  It  follows 
that  in  this  instance  the  statutory  remedy  is 
adequate.  It  Is  also  speedy;  for  under  the 
roles  of  this  court  snch  appeal  Is  entitled  to 
advancement  as  of  right 

For  these  reasons,  this  application  Is  de- 
nied, and  tliese  proceedings  are  dismissed. 

Dismissed. 

BRANTLY,  a  J.t  and  SANNER,  J.,  con- 
cur. 


(U  N.  H.  t«) 
STATB  T.  LUCERO.  (Ko.  2095.) 

(Supreme  Court  of  New  Mexica  Mardi  13, 

1918.) 

(Byllabu*  hp  the  Court,) 

1.  CEnnNAi,  Law  ^»841— Tbxal— InSibuc- 

TiONs — Objection. 
Errors  in  instructions  must  be  called  to  the 
attention  of  the  trial  court  by  proper  objections 
or  exceptions  before  the  instmctiona  are  given 
to  the  jury. 

2.  SUFFICIENOT  OF  EVIDENCE— LaRCENT, 

Evidence  held  to  Buatain  verdict. 

(Additional  SyUohui  by  Editorial  BtaffJ 

3.  Cbiuinal  Law  «=»1064(5>— Affeai<— Suv^ 

nciENCT  or  Evidence— Objection. 
Where  the  motion  for  a  new  trial  did  not 
call  the  trial  court's  attention  to  the  alleged  in- 
sufficiency of  the  evidence  as  to  venue  to  sus- 
tain a  conv)cti<m,  the  question  was  not  review- 
able on  appeal. 

Appeal  from  District  Court.  San  Miguel 
Connty;  Leahy,  ludge. 

Juan  T.  Lacero  was  cmvlcted  of  the  lar- 
ceny of  one  head  of  neat  cattle,  and  he  ap- 
peals. Affirmed. 

O.  A.  Larrazolo,  of  Las  Vegas,  for  appel- 
lant George  C.  Taylor,  Asst  Atty.  Geo.,  for 
the  State. 

ROBERTS,  J.  Appellant  was  tried  and 
convicted  in  the  district  court  of  San  Miguel 
county  under  an  indictment  charging  him 
with  the  larceny  of  one  head  of  neat  cattle, 
the  property  of  Florencio  Garcia.  The  v«iue 
was  laid  in  the  county  of  San  MlgueL 

[1]  Two  points  are  relied  upon  here  for 
reversal:  First  that  the  trial  court  erred  In 
giving  instruction  No.  10  relative  to  where 
the  trial  of  an  offense  may  be  had,  where  it 
is  committed  within  500  yards  of  a  boundary 
line  between  two  counties.  This  Instruction, 
however,  is  not  subject  to  review  here  be- 
cause the  alleged  vice  in  it  was  not  called 
to  the  attention  of  the  trial  court  by  objec- 
tion or  exception  prior  to  the  giving  of  the 
instruction.  Errors  In  instructions  must  be 
called  to  the  attention  of  the  trial  court  by 
proper  objections  or  exceptions  before  the  in- 
structions are  given  to  the  Jury.  Territory 
V.  Pettine,  16  N.  M.  40,  113  Pac.  843;  State 
V.  Eaker,  17  N.  M.  479,  131  Pac.  489;  State  v. 
Alva.  18  N.  M.  143,  134  Pac.  209,  211;  State 
V.  Padllla,  18  N.  M.  573,  139  Pac.  143 ;  U.  S. 
V.  Cook,  15  N.  M.  124,  103  Pac.  305;  State  v. 
Graves,  21  N.  M.  556,  157  Pac.  160 ;  State  v. 
Johnson,  21  N.  M.  432,  155  Pac.  721. 

[2, 3]  The  second  point  urged  Is  that  the 
verdict  was  not  sustained  by  the  evidence. 
In  that  there  was  no  evidence  to  show  com- 
mission of  the  crime  in  San  Miguel  county. 
An  examination  of  the  transcript,  however, 
does  not  sustain  appellant's  contention. 
There  was  evidence  from  which  the  Jury 
might  reasonably  conclude  that  the  animal 
was  stolen  within  San  Miguel  county:  nor 
Is  this  question  here  for  review,  because  not 
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properly  called  to  the  attention  of  the  trial 
court  In  the  motion  for  a  new  trial.  In  such 
motion  the  attention  of  the  court  was  not 
directed  to  the  fact  that  appeUant  claimed 
there  waa  insuffldent  evidence  to  establish 
venue. 

For  the  reasons  stated,  the  Judgment  of 
the  trial  court  will  be  affirmed;  and  it  la  bo 
ordered. 

m  N.  M.  346) 

STEAN  T.  OCCIDENTAL  LIFE  INS.  CO. 
(No.  2141.) 

(Supreme  Court  of  New  Mexico.    March  12, 
1918.) 

{SyUaliUM  &y  the  Court.) 

1.  INSCRANCE  .^=>40(>— Life  Insueawcb— "Ik- 

CONTEaTABLE." 

The  word  "incontestable,"  as  used  in  life 
insurance  policicB  providing  that  the  policy  shall 
be  incontestable,  means  indisputable  and 
amounts  to  a  guaranty  that  no  objection  shall 
be  taken  to  defeat  the  policy  on  the  death  of 
the  person  whose  life  is  insured. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Fhrst  and  Second  Series,  Incon- 
testable.] 

2.  Insurance  «8=>517— Lira  Inbubancb— In- 
contestable Policy — Defense  of  Siticidb. 

An  incontestable  clause  in  a  policy  of  in- 
surance docs  not  preclude  the  defense  oi  saicide, 
where  the  suicide  clause  in  the  policy  is  a  part 
of  the  contract  to  pay,  providing  how  much 
shall  be  due  and  payable  in  the  event  of  death 
by  self-destruction. 

Appeal  from  District  Court,  Bernalillo 
County;  Mechem,  Judge, 

Suit  by  Gussie  I.  Stean  against  the  Occi- 
dental Life  Insurance  Company.  Judgment 
for  plaintiff,  and  she  appeals.  Affirmed. 

Heacock  &  Cornell,  of  Albuquerque,  for  ap- 
pellant A.  B.  McMlllen,  of  Albuquerque,  for 
appellee. 

ROBERTS,  J.  This  suit  was  instituted  In 
the  court  below  by  appellant  to  recover  from 
appellee  the  sum  of  $2,000,  alleged  to  be  due 
appellant  as  beneSclary  under  a  policy  of  in- 
surance of  $2,000  on  the  life  of  her  husband. 
Earl  R.  Stean,  issued  by  appellee.  Appellee 
answered  and  admitted  the  execution  of  the 
policy  and  -alleged  that  there  was  due  thereon 
the  sum  of  $76.80,  which  was  tendered  to 
appellant  The  case  was  submitted  to  the 
court  on  stipulation  of  facta,  substantlaUy  as 
follows: 

The  policy  of  insurance  was  Issued  on  the 
19th  day  of  June.  1915,  and,  in  consideration 
of  an  annual  premium  of  $38.40  to  be  paid 
on  the  ISth  day  of  June  of  each  year,  the 
company  agreed  to  pay  $2,000  to  the  benefl- 
clary  upon  receipt  of  due  proofs  of  the  death 
of  the  insured  should  such  death  occur  with- 
in ten  years  from  the  date  of  the  policy  and 
while  the  policy  was  in  force.  The  policy 
contained  two  provisions  which  are  Involved 
in  this  case,  which  are  as  follows: 

*'l.  This  policy  is  incontestable  after  one  jrear 

from  dntc  ff  i-s'ip  excdpt  i'ur  nonpayment  of 


premiums  and  is  absolutely  free  from  all  condi- 
tions as  to  residence,  occupation,  travel  or  place 
of  death.   •   *  • 

"7.  Death  by  self-destruction,  sane  or  insane, 
within  two  years  of  the  date  of  the  issue  here- 
of, shall  limit  the  amount  payable  bv  the  com- 
pany to  the  total  premiums  paid  by  tae  insured, 
and  no  more.  This  policy  is  issued  on  the  non- 
participating  plan.  All  statements  made  by  the 
insured  shall,  in  the  absence  of  fraud,  be  deoned 
representations  and  not  warranties. ' 

The  Insured  had  paid  two  annnal  premiums 
of  $38.40  each,  and  on  the  7tta  day  of  March, 
1817,  while  the  policy  was  In  fnll  force,  the 
said  Earl  R.  Stean  died  by  stif-destmctlon. 
The  Insured  having  died  more  than  one  year 
after  the  issuance  of  the  policy  but  within 
less  than  two  years  from  such  time,  the  trial 
court  found  that  under  said  paragraph  7  the 
benefldary  was  entitled  to  only  the  annual 
premiums  paid  by  the  insured  and  entered 
Judgment  accordingly.  To  review  Hda  Judg- 
ment this  appeal  is  prosecuted. 

[1,2]  'nie  sole  question  pres^ted  ondra 
the  pleading  and  stipulation  of  facts  in  this 
case  Is  the  proper  construction  of  the  poUor 
and  the  amount  to  be  recovered  tnereunder. 
That  tt  was  competent  for  the  company  to 
limit  Its  llatdllty  in  case  of  self -destruction  by 
the  insured  Is  not  questioned,  and  tiut  It  had 
such  right  Is  weU  settled.  25  Gyc.  878;  Blge- 
low  T.  Berkshire  Life  Ins.  Co.,  9i  V.  S.  284, 
23  li.  Ed.  818.  The  provision  In  case  of  self- 
destruction  wltbln  two  years  of  the  date  ol 
the  issue  of  the  policy,  and  its  effect  Is  clear, 
and  there  can  be  no  question  as  to  Its  mean- 
ing; bat  appellant  relies  npon  the  Incon- 
testable clause  of  the  policy  to  defeat  .Oie 
clause  relative  to  self-destruction.  Appellant 
contends  that  appellee  has  contested  the 
policy,  and  her  argument  and  the  authorities 
dted  are  directed  to  ttds  theory  of  the  case. 
Of  course,  if  it  is  true  that  the  construction 
which  appellee  claims  should  be  placed  upon 
the  policy  amounts  to  a  contest  clearly  ap- 
pellant would  be  right  in  her  contention.  It 
is  beyond  question  that  in  the  interpretation 
of  a  policy  of  insurance  It  must  be  liberally 
construed  In  favor  of  the  insured,  so  as  not  to 
defeat,  without  a  plain  necessity,  his  claim  to 
the  indemnity  which  In  making  the  Insurance 
it  was  his .  object  to  secure,  and  when  the 
words  used  by  the  Insured  are,  without  vio- 
lence susceptible  of  two  interpretations,  that 
which  will  sustain  his  claim  and  cover  the 
loss  must  In  preference  be  adopted.  May  on 
Insurance,  S  175;  Elliott  on  Contracts,  vol.  2, 
§  1528,  and  cases  cited. 

We  are  unable  to  see  how  the  assertion  by 
the  insurance  company  that  its  liability  is 
limited  to  the  return  to  the  benefldary  of  the 
premiums  paid  by  the  insured  under  the  sui- 
cide clause  amounts  to  a  contest  of  the  policy. 
The  insurance  company  admits  that  the  poli- 
cy Is  In  full  force  and  effect  and  that  it  is 
liable  thereunder,  but  insists  that  Its  liability 
Is  limited  to  the  return  of  the  premiums  paid 
because  of  the  fact  that  the  insured  commlt- 
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ted  suicide  within  two  years.  The  provision 
that  Its  liability  In  such  case  shall  be  limited 
to  a  return  of  the  premiums  is  clear,  and 
there  can  be  no  question  as  to  its  meaning. 
The  incontestable  clause  In  the  policy  Is  in 
substance  that  the  validity  of  the  policy  will 
not  be  questioned  after  the  expiration  of  one 
year,  but  the  suicide  clause  Is  not  one  which 
enters  into  the  original  validity  of  the  con- 
tract, but  one  which  limits  the  right  of  re- 
covery after  the  full  existence  of  the  contract 
Is  established.  A  very  good  deflnltloo  as  to 
the  meaning  of  "incontestable"  is  found  In 
Simpson  V,  Life  Ins.  Co.  of  Virginia,  115  N.  C. 
393,  20  S.  E.  517,  which  is  as  follows: 

"That  &  promise  that  all  assurances  shall  be 
unquestionable  means  indiaputable,  and  nmounts 
to  an  absolute  guaranty  that  no  objection  shall 
be  taken  to  defeat  the  policy  on  the  death  of  the 
person  whose  life  la  UBured.** 

In  construing  life  Insurance  policies  as  In 
the  construction  of  other  contracts,  the  en- 
tire contract  is  to  be  construed  together  for 
the  purpose  of  giving  force  and  effect  to  each 
clause.  25  Cyc.  740.  In  the  policy  under  con- 
sideration, the  clause  limiting  the  liability  In 
the  case  of  self-destruction  does  not  conflict 
with  the  incontestable  clause.  The  amount 
payable  in  case  of  death  by  self-destruction 
Is  ]ust  as  much  a  part  of  the  contract  as  Is 
the  amount  payable  In  case  of  death  from 
natural  causes.  Neither  the  one  nor  tbe  oth- 
er can  be  determined  without  examining  tbe 
terms  of  the  contract.  Neither  amount  will 
be  payable  unless  the  policy  is  valid  and  in 
force.  Tbe  right  to  the  amount  payable  in 
case  of  self-destruction  depends  upon  exactly 
the  same  prerequisites  as  the  amount  payable 
in  case  of  death  from  natural  causes.  In  this 
case  there  Is  no  fact  In  controversy.  There  Is 
DO  contest  upon  the  facts.  The  sole  question 
presented  is  the  application  of  the  law  to  the 
facts;  that  is,  when  the  appellee  asked  the 
court  to  construe  the  policy  according  to  tbe 
plain  language  embraced  therein,  did  that 
amount  to  a  contest  under  the  Incontestable 
clause?  It  must  be  clear  that  every  resistance 
by  the  insurer  against  the  demand  of  the  bene- 
ficiary is  in  one  sense  a  contest,  but  It  is  not  a 
contest  of  the  policy;  that  is,  not  a  contest 
against  the  terms  of  the  policy  but  a  contest 
for  or  in  favor  of  the  terms  of  the  policy.  In 
other  words,  there  are  two  classes  of  contests; 
one  to  enforce  the  policy,  the  other  to  destroy 
it  Undoubtedly  the  term  "incontestable"  as 
used  In  a  life  insurance  policy  means  a  con- 
test, the  purpose  of  which  is  to  destroy  the 
validity  of  the  policy,  and  not  a  contest  the 
purpose  of  which  is  to  demand  Its  enforce- 
ment Here,  the  appellant  and  the  appellee 
are  demanding  exactly  the  same  thing,  name- 
ly, the  enforcement  of  the  terms  of  the  policy. 
The  dispute  is  as  to  those  terms,  and  seeking 
the  construction  by  the  court  of  the  terms  of 
the  policy  and  the  application  of  the  terms 
when  ascertained  is  not  a  contest  of  the  policy. 
In  the  cue  of  Childress     Fraternal  Union 


of  America,.  113  Tenn.  252,  82  S.  W.  832,  3 
Ann.  Gas.  236,  the  same  point  was  involved, 
and  tbe  court  held  that  the  assertion  by  the 
Insurance  company  of  Its  limited  liability 
under  the  suicide  clause  was  not  a  contest  of 
the  policy.  This  case  was  cited  with  approval 
by  the  Appellate  Court  of  Indiana  in  the  case 
of  Court  of  Honor  v.  Hutchens,  79  N.  E.  409. 
The  same  rule  was  announced  In  the  case  of 
North  America  Union  v.  Trenner,  138  111.  App. 
586.   In  14  R.  C.  L.  1233,  it  Is  said: 

"It  would  seem  that  a  provision  for  reduced 
liability  in  the  ease  of  death  by  suicide  is  not 
affected  by  the  incontestable  clonse." 

We  are  of  the  opinion,  that,  while  the 
policy  in  this  case  became  incontestable  after 
one  year  except  upon  the  grounds  stated,  that 
It  was  in  force  according  to  its  terms  and 
those  terms  being  plain  and  explicit  to  the  ef- 
fect that  the  beneficiary  in  case  of  suicide  of 
the  Insured  should  be  entitled  only  to  recover 
the  premiums  paid,  the  amount  for  which 
judgment  was  rendered  In  the  court  below 
and  which  was  tendered  Into  court,  the  judg- 
ment of  the  court  must  be  affirmed,  and  tt 
is  so  ordered. 

HANNA,  a  J.,  and  PABEEB,  J.,  concar. 


(24  N.  M.  SSI) 
STATE  T.  ROMERO.    (No.  2145.) 

(Supreme  Court  of  New  Mexico.  March  12, 
1018.) 

(SifUdbm  by  the  Court.) 

1.  CnrnnkL  L&w  «7»1159(2)— Appeai,— Teb- 
DZCT— Review. 

Where  there  is  snbstantial  evidence  to  sap- 
port  the  verdict  of  the  jury,  the  same  will  not 
be  disturbed  on  appeal. 

2.  Cbiuinal  Law  ®=>404(4)  —  Evidence  — 
Ci-oTHiNO  Worn  by  Deceased. 

Under  circumstaaces  of  this  case,  it  was  not 
error  to  permit  the  state  to  introdnce  in  evi- 
dence clouiing  worn  by  deceased  at  time  of  kill- 
ing. 

Appeal  fnnn  District  Coart,  San  lAlguel 
County;  Leahy,  Judge. 

Julian  Romero  was  cravicted  ct  murder 
in  the  first  degree',  and  he  appeals.  Affirmed. 

William  J.  Lucas  and  William  G.  Haydon, 
both  of  East  Las  V^as,  for  appellant.  Mil- 
ton J.  Helmlck,  Aast.  Atty.  Oen.,  for  tbe 
Stat& 

PARKER,  J.  The  appellant,  Julian  Rom- 
ero, was  convicted  of  murder  in  the  first  de- 
gree, in  tbe  district  court  for  tbe  county  of 
San  Miguel. 

Tbe  undisputed  evidence  shows  that  the 
appellant  killed  Maria  Varela  de  Jaure,  at 
the  time  alleged  In  the  indictment  by  shoot- 
ing her.  Nor  is  there  any  dispute  of  the  fact 
that  ai^llant  and  deceased  had  been  on 
friendly  terms  shortly  prior  to  the  time  of 
the  killing.  Appellant  claims,  however,  that 
be  was  exceedingly  drunk  at  tbe  time  he 
fired  tbe  fatal  sbot,  and  that  he  bad  no  recol- 
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lection  of  bis  conduct  In  this  respect  It  Is 
argued  that  the  Terdlct  <^  murder  tn  the  first 
degree  cannot  be  sustained,  because  of  preju- 
dice existing  In  the  minds  of  the  jury,  due  to 
the  admission  and  exhlbitlmi  of  the  clothing 
of  the  deceased  In  evidence.  Counsel  for  the 
appellant  consequ^tly  argue  that  the  verdict 
ot  the  Jury  would  not  have  been  murder  In 
the  first  degree,  had  the  court  excluded  con- 
sideration of  tile  clothing  of  deceased. 

[1]  1.  There  Is  evidence  in  the  record  tend- 
ing to  show  that  appellant  was  not  drunk  at 
the  time  he  flred  the  fatal  shot ;  his  conduct 
at  and  prior  to  this  time  Indicating  that  he 
possessed  his  faculties,  whereas  the  evidence 
Introduced  on  behalf  of  an>ellant  would  indi- 
cate that  he  was  drunk  and  did  not  possess 
his  faculties.  There  is  substantial  evidence, 
however,  to  support  the  verdict  of  the  Jury, 
and  the  verdict  will  not,  therefore,  be  set 
aside  on  appeal. 

[2]  2.  The  crucial  question  Is  whether  the 
court  erred  In  admitting  in  evidence  the 
clothing  of  the  deceased.  Counsel  for  the 
appellant  contend  that  the  admission  and  ex- 
hibition of  the  blood-stained  clothing  of  the 
deceased  served  no  legitimate  purpose  In  the 
case,  and  that  It  tended  to  inflame  the  minds 
of  the  jurors  and  prejudice  them  against  the 
appellant.  It  is  contended  that  the  killing 
was  admitted,  as  was  the  location  of  the 
wound  on  deceased  and  the  relative  position 
of  the  parties  at  the  time  the  fatal  shot  was 
flred.  In  the  oral  argument  of  the  case,  coun- 
sel for  appellant  stated  that  the  location  of 
the  wound  could  have  been  proved  by  the 
state  by  evidence  other  than  the  clothing. 

We  fully  discussed  the  law  with  reference 
to  the  admissibility  of  such  evidence,  In  the 
case  of  State  v.  McKulght,  21  N.  M.  14,  36, 
153  Pac.  70.  We  held  In  that  case  that  such 
demonstrative  evidence  was  admissible,  but 
that  It  should  not  be  admitted,  unless  It 
serves  to  Identify  the  deceased  or  honestly 
explain  the  transaction.  Where  there  is  no 
issue  or  contest  as  to  facts  which  such  evi- 
dence would  legitimately  tend  to  prove,  there 
is  no  justlflcation  for  Its  admission.  Thus, 
in  Gillespie  v.  State  (Tex.)  190  S.  W.  146, 
the  defendant  stated  that  there  would  be  no 
Issue  on  the  question  as  to  the  location  and 
character  of  the  wounds.  It  was  held  that 
the  court  erred  In  admitting  tn  evidence  the 
bloody  clothing  of  the  deceased,  because  all 
that  such  evidence  would  prove  was  conceded 
by  the  appellant  In  McElnn^  v.  State 
(Tex.)  m  S.  W.  WO,  863,  the  testimony  of 
two  state  witnesses  was  not  in  complete  har- 
mony as  to  the  location  ot  the  wounds  on  the 
body  of  the  deceased,  and  it  was  held  that 
the  clothing  was  ther^ore  pr(H>erly  admitted. 
See,  also,  Cole  t.  State*  45  Tex.  Gr.  B.  225, 
75  S.  W.  527, 630;  Lucas  t.  iState,  BO  Tex.  Gr. 
R.  218.  95  S.  W.  1055. 

In  the  case  at  bar  the  indictment  <diarged 
murder  In  the  first  degree,  and  an  Issue  was 


made  thereim  by  amnllantf  9  plea  of  not 
guilty.  At  the  trial  it  therei9<m  became  In- 
cumbent on  the  state  to  prove  the  material 
allegations  ot  the  Indictment  bey<md  a  rea^ 
sonable  doubt  The  clothing  was  an  item  ot 
evidence  toidlng  to  prove,  iu  part,  those  al- 
legations. The  a^ellant  not  only  did  not 
admit  all  relevant  matter  which  the  dotiilng 
might  tend  to  proves  but  from  an  examina- 
tion of  the  record  It  appears  that  his  counsel 
questioned  the  evidence  of  the  state  as  to  the 
number  of  shots  which  were  fired  by  appe- 
lant at  the  deceased.  We  are  satisfied  that 
the  circumstances  of  this  case  were  such  as 
permit  the  Introduction  of  the  clothing  In 
evidencfc 

The  Judgment  of  the  trial  court  la  there* 
fore  affirmed ;  and  it  Is  so  ordered. 

HANNA,  a  J.,  and  ROBERTS.  J.,  concur. 

(U  N.  ic.  33» 
TRTJJILLO  et  al  t.  TUOKBB. 

ARNWINE  et  al.  v.  SAMS; 

(Kos.  2079,  2080.) 

(Snprttne  Court  of  New  Mexico.    Mardk  12. 
1918.) 

(BylMmt  hv  tU  OowrtJ 

1.  Repuvin  «=>30— AFFinAvrr— Sotticikkot 
— Valub  of  Pbopebtt. 

An  affidavit  in  replevin  in  substantial  com- 
pliance with  the  Btatute  is  sufficient,  and  where 
the  form  prescribed  does  not  state  the  value 
of  the  property,  and  the  statute  does  not  re- 
quire tlie  value  to  be  stated,  an  affidavit  ia  not 
defective  because  it  fails  to  set  forth  the  value 
of  the  property  described. 

2.  Replevin  €»68  — Comfuiht— Taldx  or 
Pbopbbtt. 

The  value  of  the  property  loagbt  to  be  re- 

plevined  need  not  be  stated  in  the  complaint, 
where  suit  is  filed  In  a  court  of  general  jurisdic- 
tion, and  the  statute  does  not  require  Uie  com- 
plaint to  state  the  value. 

3.  Afpbai.  akd  Ebrob  «=»719(1)  —  Assioii- 
HENTs  or  li^EOft— Review. 

Questions  not  raieed  by  the  aasignnieBts  ot 
error  will  not  be  considered. 

4.  Pbopebtt  ®=»t>— Ownership  and  Posses- 
sion—Evidence. 

Any  competent  evidence  may  be  introduced 
to  establish  the  fact  of  ownerohip  and  right 
of  possession  of  personal  property. 

Appeal  from  District  Court  Lincoln  Coun- 
ty; Medler,  Judge. 

Suit  in  replevin  by  Francisco  TruJIUo  and 
another  against  Thomas  H.  Tucker,  and  suit 
in  replevin  by  Allan  Amwine  and  another 
against  the  same  defeiidant  Demurrer  to 
complaint  overruled  and  judgment  for  plain- 
tiffs in  each  case,  and  defendant  appeals. 
Judgment  In  each  case  affirmed. 

George  B.  Barber,  of  CarrlzoEO,  for  appe- 
lant George  W.  Prlchard,  of  Santa  for 
appellees, 

ROBERTS,  J.  The  above  cases  were  tried 

together  and  upon  the  same  evidence  In  the 
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district  conrt,  by  agreement;  and,  as  the 
same  identical  questions  are  luTolved  In  both 
appeals,  they  will  be  considered  together 
here.  In  each  case  the  appellees  here,  plain- 
tiffs below,  died  a  suit  In  replevin  In  the  dis- 
trict court.  The  action  In  each  case  was  com- 
menced by  the  filing  of  a  complaint  and  affida- 
vit In  replevin  by  the  appellees  In  the  office 
of  the  clerk  of  the  district  court  for  Lincoln 
county.  The  affidavits  In  replevin  filed  were 
In  the  eiact  words  of  the  form  prescribed  by 
section  4355,  Code  1915.  Appellant  appeared 
In  each  casp  and  filed  a  plea  in  abatement  in 
which  he  set  forth  that  the  affidavits  In  re- 
plevin failed  to  allege  any  value  to  the  prop- 
erty sought  to  be  recovered  and  asked  that 
the  actions  be  dismissed  because  not  based 
upon  a  lawful  affidavit  as  required  by  the 
statute.  The  pleas  in  abatement  were  strick- 
en from  the  files  apon  motion  by  counsel  for 
appellees.  Appellant  then  demurred  to  the 
complaints  upon  the  ground  that  the  com- 
plaint in  each  case  was  defective  In  that  It 
failed  to  state  the  value  of  the  property  de- 
scribed and  sought  to  be  replevied.  The  de- 
murrer was  overruled  and  appellant  answer- 
ed. The  case  being  at  Issue  was  tried  by  the 
court  without  a  jury. 

The  possession  of  19  head  of  calvra  was  In- 
volved in  the  Arnwine  Case  and  8  head  of 
calves  In  the  Trujillo  Case.  In  the  Arnwine 
Case  the  court  decreed  that  appellees  in  that 
case  were  entitled  to  the  possession  of  19 
head  of  calves;  that  appellant  should  return 
said  calves,  in  default  of  which  he  should 
pay  to  appellees  $665,  and  judgment  for  this 
sum  was  entered  against  the  sureties  on  the 
forthcoming  bond.  A  similar  Judgment  was 
entered  In  the  other  case  for  the  return  of  8 
bead  of  calves  or  the  sum  of  $280.  To  re- 
view these  Judgments  these  appeals  are  pros- 
enuted. 

t1,  2]  The  first  point  made  by  appellant  in 
each  case  Is  that  the  court  erred  in  sustain- 
ing appellees*  motion  to  strike  from  the 
flies  appellant's  plea  in  abatement  and  in 
not  quashing  the  writ  of  replevin  and  In  not 
sustaining  appellant's  demurrers  to  the  com- 
plaints. The  affidavit  in  replevin  was  in  ex- 
act compliance  with  the  form  prescribed  by 
section  4355,  Code  1915,  and  was  clearly  suf- 
ficient Neither  the  statute  nor  the  form  pre- 
scribed requires  any  statement  in  the  affida- 
vit as  to  the  value  of  the  property.  An  affi- 
davit In  replevin  In  substantial  compliance 
with  the  statute  is  sufficient.  18  Ency.  P.  & 
P.  513. 

The  suit  having  been  filed  in  the  district 
oonrt  which  had  jurisdiction  of  the  action 
regardless  of  the  amount  involved,  It  was 
not  necessary  to  allege  In  the  complaint  the 
value  of  the  goods.  Where  such  a  suit  is  filed 
before  a  Justice  of  the  peace  where  the  Juris- 
diction of  snch  officer  Is  limited  by  section 


3252,  Code  1916,  such  allegation  would  be 
essential.  The  statute  does  not  require  the 
value  of  the  goods  to  be  stated  In  the  com- 
plaint, and  even  though  the  value  had  been 
alleged  in  the  complaint  it  would  have  serv- 
ed no  useful  purpose  as  neither  party  would, 
upon  the  trial,  be  bound  by  such  stated  value, 
nor  would  the  officer  taking  the  bond  be  war- 
ranted In  acting  upon  the  value  so  alleged. 
There  are  cases  which  hold  that  It  Is  essen- 
tial that  the  complaint  should  state  the  value 
of  the  goods,  but  these  cases  evidently  arose 
under  statutes  whldi  so  require.  The  fol- 
lowing cases  and  anthorlties  hold  that  the 
value  need  not  be  alleged  In  the  complaint. 
Blake  V.  Darling,  116  Mass,  300;  Lltchman 
V.  Potter,  116  Mass.  371 ;  Pomeroy  v.  Trlm- 
per,  8  Allen  (Mass.)  398,  85  Am.  Dec.  714; 
Root  v.  Woodruff,  6  Hill  (N.  TJ  418;  Britton 
V.  Morss,  6  Blackf.  (Ind.)  469. 

[3]  It  is  next  urged  by  appellant  that  "the 
record  proof  falls  to  establish  the  market  val- 
ue of  the  calves  in  controversy.'*  This  ques- 
tion is  not  raised  by  the  assignments  of  er- 
ror, hence  is  not  here  for  consideration. 

[4]  The  third  and  fourth  propositions  wiU 
be  (xmsldered  together.  The  third  Is  that 
"the  court  erred  In  admitting  oral  testimony 
to  prove  up  the  right  of  possession  and  own- 
ership of  the  branded  calves  involved  in  the 
suit  by  colors,'*  and  the  fourth  Is  that  "the 
court  erred  In  admitting  in  evidence  plain- 
tiffs' bills  of  sale.**  Appellees  testified  that 
the^  were  the  owners  of  the  calves  in  ques- 
tion; that  they  had  purchased  the  same  from 
named  individuals.  The  calves  purchased 
were  described  by  colors  and  brand  marks, 
and  bills  of  sale  for  the  calves  were  introduc- 
ed in  eridence.  If  appellant  were  right  In 
his  ccmtention  that  a  party  could  not  prove 
own^hip  by  either  parol  evidence  or  written 
blUs  of  sale,  we  fail  to  understand  how  it 
would  be  possible  for  the  owner  of  property 
to  establish  his  right  to  its  possession.  The 
propoedtions  advanced  are  so  palpably  un- 
sound that  no  discussion  other  than  the  mere 
statement  of  the  same  is  necessary.  In  the 
case  of  Gale  &  Farr  v.  Salas,  11  N.  M.  211, 
66  Pac.  520,  It  was  held  that,  in  a  civil  ac- 
tion wherein  sheep  are  replevined,  bills  of 
sale  or  a  certified  copy  of  recorded  brand  is 
competent  evidence  of  ownership  or  right  of 
possession;  but  that  any  other  competent 
evidence  may  be  Introduced  to  establish  the 
same  facts  or  the  identity  of.  the  animals. 

It  is  lastly  urged  that  the  judgment  enter- 
ed is  contrary  to  the  law  and  the  evidence. 
The  evidence  fully  supports  the  judgment  of 
the  court  and  was  warranted  by  the  law. 

The  judgment  In  each  ease  wUl  therefore  be 
affirmed,  and  it  is  so  ordered. 

HANNA,  a  J.,  and  PABKEB,  J.,  concur. 
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(24  N.  H.  344) 

STATE  T.  HILL.    (No.  2122.) 

(Supreme  Court  of  New  Mexico.    March  12, 
1918.) 

(8vllabu$  hy  the  Court.) 

Indictment  and  Infobmation  €=>75(1)  — 
Verbal  In  accubacies— Effect. 
Where  the  sense  of  an  indictment  is  clear, 
Dice  or  technical  exceptiona  are  not  to  be  favor- 
ably regarded;  therefore  verbal  inaccuracies,  or 
clerical  errors  which  are  explained  and  cor- 
rected by  necessary  intendment  from  other  parts 
of  the  indictment  are  not  fataL 

Appeal  from  District  Court,  DoSa  Ana 
County;  Medler,  Judge. 

Fred  Lehman  Hill  was  convicted  of  em- 
bezzlement, and  he  ai>peal8.  Affirmed. 

Wade  &  Taylor,  of  Las  Cruces,  for  appel- 
lant. C.  A.  Hatch.  Asst.  Atty.  Gen.,  for  the 
State. 

ROBERTS,  J.  Appellant  was  conTicted 
of  the  crime  of  emtoetzlaaeat,  and  appeals. 
The  first  ground  relied  uiwn  for  a  reversal 
Is  that  the  court  erred  In  not  sustaining  his 
motion  in  arrest  of  Judgment  This  motion 
challenged  the  sufficiency  of  the  indictment 
The  Indictment  was  drawn  imder  sectlwi 
1544,  Code  1915,  which  makes  It  larcray  for 
any  officer,  agent,  clerk,  or  servant  of  any 
incorporated  cwnpany,  etc.,  except  appren- 
tices and  other  persons  under  the  age  of  16 
years,  to  embezzle  or  fraudulently  convert 
to  bis  own  use  any  money  or  property  of  an- 
other which  shall  have  come  into  bis  pos< 
^ssion  or  shall  be  under  his  care  by  virtue 
of  such  employment  The  point  made 
against  the  indictment  Is  that  It  does  not 
charge  that  the  property  embezzled  came  in- 
to the  possession  of  appellant  by  virtue  of 
his  employment.  The  language  in  tills  re- 
spect is  as  follows: 

"Did  then  and  there  virtue  of  his  said  em- 
ployment as  such  clerk  •  •  *  hare  in  his 
possession  and  under  his  care,  custody,  and  con- 
trol of  the  property  and  moneys  of." 

The  alleged  defect  Is  occasioned  by  the 
use  of  the  word  "oT'  before  the  words  "the 
property,"  but  tills  does  not  destroy  the 
sense  of  the  Indictment,  and  does  not  render 
it  defective.  Where  the  sense  of  an  indict- 
ment Is  clear,  nice  or  technical  exceptions 
are  not  to  be  favorably  r^rded;  therefore 
verbal  Inaccuracies,  or  clerical  errors  which 
are  exi>lalned  and  corrected  by  necessary 
Int^idment  from  other  parts  of  the  indict- 
ment are  not  fatal.  22  Cyc.  291.  The  in- 
dictment here,  read  as  a  whole,  clearly 
sbows  that  the  appellant  was  charged  to 
have  bad  the  property  In  question  under 
his  care,  custody,  and  control. 

Another  objection  to  the  Indictment  Is 
that  the  pleader  used  the  words  "by  reason 
of  bis  said  employment  Instead  of  "by 
virtue  of."  What  has  been  said  disposes  of 
this  objection. 

The  remaining  points  upon  which  appel- . 


lant  relied  for  a  reversal  all  go  to  the  ques- 
tion of  the  sufficiency  of  the  evidence  to  sus- 
tain the  verdict.  We  have  read  the  tran- 
script, and  have  cmsldered  all  tlie  objec- 
tions stated,  and  find  that  there  Is  no  merit 
in  any  of  them. 

For  the  reasons  stated,  the  judgment  will 
be  affirmed;  and  it  is  so  ordered. 

HANNA,  a  J.,  and  PARKER.  J.,  concur. 


(24  N.  H.  333) 
STATE  ex  ret  SEDILLO  v.  SARGENT, 
State  Auditor.    (No.  2136.) 

(Supreme  Court  of  New  Mexico.   March  6, 
1918.) 

(Bt/Jla1)«»  hy  the  Oovrt.) 

1.  Constitutional  Law  ^=>48  —  Constito- 

TIONALITY  of  STATUTEi— CoNSTBUCTION. 

Where  the  validity  of  a  statute  is  questioned 
on  the  ground  that  it  is  unconstitutional,  it  is 
the  duty  of  the  court  to  uphold  the  statute  when 
the  conflict  between  it  and  the  Constitution  il 
not  clear,  and  the  implication  always  exists  that 
no  violation  of  the  Constitution  has  been  in- 
tended by  the  Legislature. 

2.  Statutes  «=5>2ll— Conbtbdction— Tttlb. 

In  construing  statutes,  if  the  meaning  there- 
of is  doubtful,  the  title,  if  expressive,  may  have 
the  effect  to  resolve  the  doubts  hy  extension  of 
the  purview  or  hy  restraining  it,  or  to  correct 
an  obvious  error. 

8.  States  «s»131— Affbopbiation  or  Monbt 
— Constitutiohai.  Pbovisions. 
Section  27,  art  4,  of  the  state  Constitution 
does  not  prevent  the  Legislature  from  appro- 
priating money  to  pay  for  services  rendered  the 
state  by  a  servant  or  contractor  outside  the 
scope  01  his  previous  employment.  Where  the 
Legislature  of  1915  (Laws  1915,  c.  86,  {  1) 
appropriated  the  sum  of  $2,000  to  pay  a  named 
individual  for  translating  from  EngUsb  into 
Spanish  the  Code  adopted  at  that  seedon,  which 
Code  so  adopted  did  not  include  the  prefatory 
matter,  nor  Index,  accompanying  the  English 

{lublication,  and  such  party  voluntarily  trans- 
ated  such  additional  matter  and  read  proof  and 
corrected  the  same  on  the  Spanish  publicati<ai, 
and  incurred  expenses  not  contemplated  by  the 
original  appropriation,  a  succeeding  Legislature 
could  constitutionally  appropriate  money  to  pay 
for  such  extra  services. 

4.  States  «=»131— Leqislativk  Poweb— Ap- 
pbopbiatiohs  —  Constitutional  Pbovi- 
sions. 

Section  1,  c.  28,  Laws  1917,  construed. 
Held,  that  such  section  does  not  appropriate 
money,  as  extra  compensation  contrary  to  sec- 
tion 27  of  article  4  of  the  Constitution. 

Hanna,  C.  J.,  dissenting. 

Appeal  from  District  Court,  Santa  F6 
County;  Holloman,  Judge. 

Mandamus  by  the  State  of  New  Mexico,  on 
relation  of  A.  A.  Sedlllo,  against  William  G. 
Sargent,  State  Auditor.  Judgment  for  rela- 
tor, and  defendant  appeals.  Affirmed, 

H.  L.  Patton,  Atty.  Gen.,  for  appellant  F. 
W.  Clancy,  of  Santa  F6,  for  appellee. 

ROBERTS,  J.  A.  A.  Sedlllo,  applied  to 
William  G.  Sargent  state  auditor  of  New 
Mexico,  for  a  warrant  for  the  sum  of  {1,500 
authorized  to  be  paid  to  the  said  Sedlllo  un- 
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der  the  provisions  of  chapter  28  of  the  Laws 
of  1917.  The  auditor  refused  to  Issue  such 
warrant  on  the  ground  that  the  said  chapter 
was  an  unconstitutional  enactment.  Sedlllo 
thereupon  applied  to  the  district  court  of 
Santa  P6  county  for  a  writ  of  mandamus 
to  compel  the  auditor  to  draw  the  warrant. 
The  auditor  made  a  return  to  SedlUo's  appli- 
cation, setting  up  the  invalidity  of  the  act. 
The  trial  court  sustained  the  application  of 
Sedlllo,  and.  In  a  final  judgment,  ordered  that 
a  peremptory  writ  Issue  unto  the  auditor. 
From  sucii  judgment  the  state  auditor  ap- 
peals. 

The  Attorney  General  contends  that  section 
1  of  chapter  28  of  the  Laws  of  1917  violates 
section  27  of  article  4  of  the  state  Constitu- 
tion. This  section,  so  far  as  pertinent,  reads 
as  follows: 

"No  law  shall  be  enacted  giving  any  extra 
compensation  to  any  public  officer,  servant, 
agent  or  contractor  after  services  are  rendered 
or  contract  made." 

The  Legislature  of  1915  adopted  the  pres- 
ent Code,  which,  as  adopted,  embraced  sec- 
tions 1  to  5901,  Inclusive.  The  same  Legis- 
lature, in  the  general  appropriation  bill  (sec- 
tion 1,  c.  86,  Laws  1915)  provided: 

"For  translating  into  Spanish,  under  the  su- 
pervision of  A.  A.  Sedlllo,  of  the  codification  of 
the  laws  of  New  Mexico  adopted  at  this  Beasion, 
$2,000." 

Thereafter  Hon.  S.  B.  Davis,  Jr.,  and  Judge 
M.  C.  Mechem,  who  compiled  the  Code,  an- 
notated the  same  and  prepared  an  exhaustive 
and  thorough  index.  They  likewise  prefaced 
the.  Code  with  the  Constitution  of  the  United 
States  of  America  and  amendments  thereto, 
the  treaty  of  peace  between  the  United  States 
and  Mexico  at  the  city  of  Guadalupe  Hidalgo, 
February  2, 1848,  the  Gadsen  Treaty  between 
the  United  States  and  Mexico,  the  Organic 
Act  establishing  the  territory  of  New  Mexico, 
the  Enabling  Act  for  the  state,  and  the  Con- 
stitution adopted  January  21,  1011,  which 
was  also  annotated. 

Both  the  Spanish  and  English  languages 
being  spoken  and  used  in  the  state,  and  a  por- 
tion of  the  population  not  being  able  to  under- 
stand both  languages,  it  has  been  the  uniform 
practice  to  publish  all  laws  in  both  Spanish 
and  English;  and  In  all  revisions  and  com- 
pilations of  statutes*  heretofore  published  the 
volnme  in  either  language  has  been  the  exact 
counterpart  of  the  other.  Including  prefatory 
matter,  indexes,  and  annotations.  After  the 
compilers  of  the  present  Code  had  prepared 
the  same  for  publication,  as  stated,  Mr.  Sedll- 
lo, appellee,  in  order  to  make  the  Spanish  edi- 
tion as  full  and  complete  as  the  English  edi- 
tion voluntarily  translated  all  the  prefatory 
matter,  annotations,  and  index.  Both  edi- 
tions of  the  Code  were  printed  by  a  Arm  In 
Chicago,  and  the  printers  were  unfamiliar 
with  the  Spanish  language,  and  it  was  nec- 
essary, or  at  least  Mr.  Sedlllo  so  assumed, 
that  some  one  familiar  with  the  Spanish 
language  should  read  proof  on  the  Spanish 


edition.  This  task  he  underto(A  and  per- 
formed, and  in  and  about  this  work  made 
three  or  four  trips  to  Chicaso  at  his  own  ex- 
pense. 

The  Legislature  In  1917  enacted  chapter  28, 
the  title  to  which  act  reads  as  follows: 

"An  act  appropriating  the  sum  of  one  thou- 
sand five  hunilred  ($1,500.00)  dollars  to  pay  A. 
A.  Sedlllo  for  expenses  sustained  and  extra 
work  done  and  services  performed  in  connec- 
tion with  the  translation  into  Spanish  of  the 
1915  codification  of  the  laws  of  New  Mexico, 
and  other  printed  matter  contained  in  the  Span- 
ish edition  of  the  New  Mexico  Statutes  Anno- 
tated, codification  of  1916,  including  the  prefa- 
tory matter,  annotations,  code  and  indexes,  in 
»aid  volume  contained  and  other  than  the  191B 
Session  Laws." 

Section  1  of  the  act  reads  as  follows: 
"There  is  hereby  appropriated  the  sum  of  one 
thousand  five  hundred  ($1,500.00)  dollars  to  be 
paid  to  A.  A.  Sedlllo  on  account  of  expenses 
sustained  and  extra  work  done  and  services  per- 
formed by  him  in  connection  with  the  transla- 
tion and  preparation  for  publication  of  the 
Spanish  edition  of  the  1915  codification  of  the 
laws  of-  New  Mexico ;  and  the  state  auditor  is 
directed  to  draw  bis  warrant  therefor,  payable 
out  of  any  funds  in  the  treasury  not  oOkerwise 
appropriated." 

Appellant  concedes  the  power  of  the  Legis- 
lature, under  the  constitutional  provision 
quoted,  to  appropriate  money  to  pay  for  the 
work  performed  by  Mr.  Sedlllo  not  within  the 
contemplation  of  section  1  of  chapter  86, 
Laws  1915;  but  he  contends  that  the  ap- 
propriation made  by  section  1  was.  In 
part  at  least,  for  services  performed  by 
Mr.  Sedlllo  in  connection  with  the  trans- 
lation of  the  Code  proper,  as  adopted  In 
1915.  Some  of  the  State  Constitutions  have 
provisions  which  forbid  the  appropriation 
of  money  for  services  already  rendered, 
but  our  constitution  contains  no  such  inhibi- 
tion. It  only  prevents  the  giving  of  any  ex- 
tra compensation  to  a  contractor,  public 
officer,  etc.,  after  the  services  are  rendered 
or  the  contract  made,  and  necessarily  refers 
to  extra  compensation  for  that  which  is  con- 
tracted to  be  performed  or  for  which  the 
services  are  required.  It  does  not  prevent 
the  Legislature  from  recognizing  a  moral  obli- 
gation nor  from  paying  for  work  performed 
outside  the  requirements  of  a  contract 

[1]  It  is  well  settled  that  it  Is  the  duty  of 
the  court  to  uphold  the  statute  when  the  con- 
flict between  it  and  the  Constitution  Is  not 
clear,  and  the  Implication  always  exists  that 
no  violation  of  the  Constitution  has  been  in- 
tended by  the  Legislature.  Further,  whenever 
an  act  of  the  Legislature  cau  be  so  considered 
and  applied  as  to  avoid-  a  conflict  with  the 
Constitution  and  give  to  it  the  force  of  law, 
such  construction  should  be  adopted  by  the 
court;  and  all  doubts  which  may  exist  as  to 
whether  the  statute  Is  or  is  not  constitutional 
should  be  resolved  In  favor  of  the  constitu- 
tionality of  the  same. 

[2-41  111  construing  statutes,  if  the  meaning 
thereof  is  doubtful,  the  title,  If  expressive, 
may  have  the  effect  to  resolve  the  doubts  by 
extension  of  the  purview  or     restraining  it. 
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frv  to  correct  an  obrlons  error.  Satherland's 
Stat.  Const,  vol.  2,  J  339  :  36  Cyc.  1133.  The 
title  of  the  act  In  fjnestlon  la  very  compre- 
hensive and  shows  clearly  that  it  was  the 
intention  of  the  Legislature  only  to  compen- 
sate Mr.  Sedlllo  for  the  extra  work  performed 
by  him  In  and  about  the  translation  and  prep- 
aration, of  the  prefatory  and  supplementary 
matter  to  the  Code  for  publication  in  Spanisli. 
The  body  of  the  act  says  that  the  appropria- 
tion is  made  "on  account  of  expenses  sus- 
tained and  extra  work  done  and  services  per- 
formed by  him  in  connection  with  the  t^na- 
latlon,"  etc.  It  clearly  appears  from  the 
language  used  that  the  Legislature  was  at- 
tempting to  compensate  him  for  extra  work 
and  extra  services  performed  and  rendered 
oatside  the  scope  of  his  original  employment. 
The  title  of  the  act  plainly  shows  the  legisla- 
tive Intent,  and.  reading  the  act  in  connec- 
tion with  the  title,  it  is  clearly  apparent  that 
the  Legislature  did  not  give  appellee  extra 
compensation  for  services  rendered.  The  title 
set  forth  the  work  done  by  him,  and  In  the 
act  says  he  shall  be  compensated  fox  work 
done  "in  connection  with  the  translatlm." 
l^he  language  was  not  apt.  It  is  true,  as  it 
suggests  a  doubt  as  to  whether  the  services 
rendered  were  a  part  of  the  translation  for 
which  the  previous  appropriation  was  made, 
but  this  doubt  Is  removed  by  a  reference  to 
tJie  title  of  the  act.  The  services  performed 
.  by  Mr.  Sedlllo  are  substantially  In  the  same 
status  as  though  the  secretary  of  state,  being 
required  to  publish  a  codification  of  the  laws 
in  Spanish  without  any  provision  for  pay- 
ment for  the  necessary  translation,  had-  em- 
ployed Mr.  Sedlllo  or  any  other  competent 
person  to  do  the  work,  and  the  Legislature 
had  then  made  an  appnqulatlon  to  pay  for 
the  services  rendered. 

Appellant  cites  in  support  of  his  conten- 
tion that  the  statute  is  unconstitutional. 
Robinson  v.  Dunn,  77  Cal.  473,  19  Pac.  878, 
U  Am.  St.  Rep.  297;  State  v.  Williams,  34 
Ohio  St.  218 ;  People  v.  Spruance,  8  Colo.  307. 
6  Pac.  831;  Carpenter  v.  State.  39  Wis.  271. 
A  reading  of  these  cases,  however,  will  show 
that  they  are  not  In  point,  the  majority  of 
them  having  to  do  with  attempts  on  the  part 
of  the  Legislature  to  give  extra  compensa- 
tion to  o£Bcers  or  employfet  of  the  Legislature 
for  performing  services  which  it  was  their 
duty  to  perform  under  their  employment 

For  the  reasons  stated,  the  Judgment  of  the 
court  below  wlU  be  afflnned ;  and  It  is  so  or- 
dered. 

FARKEB,  concurs. 

HANNA,  C.  J.  (dissenting).  I  dissent  from 
the  majority  opinion,  not  for  the  reason  that 
I  disagree  with  the  l^al  principles  announc- 
ed, but  because  I  do  not  believe  that  these 
principles  should  be  applied  to  the  facts  of 


this  case.  It  is  apparent  that  the  constitu- 
tional provision  under  consideration  is  violat- 
ed If  we  are  to  compare  the  acta  of  1915  and 
1917  without  reference  to  the  title  of  the  later 
act.  The  majority  opinion  points  out  that  in 
construing  statutes,  if  the  meaning  thereof 
Is  doubtful,  the  title  if  expressive  may  have 
the  efTect  to  resolve  the  doubts  by  extension 
of  the  purview,  or  by  restraining  it,  or  to  cor- 
rect obvious  error.  36  Cyc.  at  page  1134, 
after  announcing  the  rule  in  substantially  the 
language  of  this  opinion,  goes  further,  and 
states  that: 

"Ordinarily,  where  the  body  of  the  statute  is 
free  from  ambiguity,  thf  meaning  expressed 
therein  must  be  given  eflEect,  without  resort  to 
the  title;  and  in  no  event  should  the  language 
of  the  title  be  permitted  to  control  exprestuons 
in  the  enacting  clause  in  conflict  therewith." 

It  Is  my  opinion  that  this  quallflcation  of 
the  rule  announced  in  the  majority  opinion  is 
violated,  and  that  the  act  of  1917  la  free  from 
ambiguity,  and  clearly  in  conflict  with  the 
act  of  1916,  and  that  resort  to  the  title,  which 
Is  here  had,  has  the  effect  of  violating,  or  mak- 
ing ineffective  the  language  of  the  1917  act, 
which  clearly  appropriates  money  for  "serr- 
Ices  performed  by  him  in  connection  with  the 
translation  and  preparation  for  publication 
of  the  1915  codification  of  the  laws  of  New 
Mexico,"  which  was  the  same  thing  for  whtcb 
the  appropriation  in  the  act  of  1915  was 
made,  thereby  doing  violence  to  secti<Hi  27  of 
article  4  of  the  state  Constitution. 

For  the  reas<HiB  stated,  I  dlssrat: 

CM  X.  U.  IS4) 

MORGAN  V.  PIERCE.    (No.  2147.) 

(Supreme  Court  of  New  Mexico.  March  12, 
19180 

(SyttahUB  hj/  the  OoitrtJ 
Appeal  and  Ebbob  «=3l4(l)— V^it  or  Ebbob 

— SUPEBSBPEAS. 
Where  a  party  appeals  from  a  judgment 
against  bim  in  the  district  court,  and  gives  a 
aupersedeaB  bond,  he  cannot  abandon  such  ap- 
peal and  sue  out  a  writ  of  «rror  Without  super- 
sedeas. 

Error  to  District  Court,  Otero  Countsr; 
Medler,  Judge^ 

Action  by  R.  H.  Pierce  i^lnst  Jnlla  F. 
Morgan.  Judgment  for  plaintiff,  and  aft^ 
filing  a  supersedeas  bond  and  without  p^ 
fecting  an  appeal,  defendant  oMained  a  writ 
of  error.  Motion  to  dismiss  writ  of  error 
sustained. 

W.  H.  H.  Llewellyn  and  J.  F.  Bonham, 
both  of  Las  Cruces,  for  plaintiff  In  error.  J. 
Lee  Lawson,  of  Alamogordc^  for  defendant 
In  error. 

ROBERTS,  J.  A  money  Judgment  was 
rendered  against  the  plaintiff  in  error  In  the 
district  court  of  Otero  county  on  the  10th 
day  of  May,  1917.  From  this  Judgment  an 
appeal  was  granted  by  the  district  court  on 
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the  16th  day  of  June,  1917,  upon  application 
of  plaintiff  in  error,  and  on  the  2d  day  of 
July,  1917,  she  filed  a  supersedeas  bond, 
which  was  on  said  date  approved  by  the 
clerk  of  the  district  court.  After  filing  the 
supersedeas  houA,  plaintiff  In  error  took  no 
further  steps  toward  perfecting  the  appeal, 
and  on  the  8th  day  of  Octot)er,  1917,  applied 
to  this  court  for  a  writ  of  error,  which  was 
granted.  Upon  the  writ  of  error  being  grant- 
ed, she  executed  a  cost  bond  and  serred  ci- 
tation upon  the  defendant  in  error.  Defend- 
ant In  error  has  filed  a  motion  to  dismiss  the 
writ  of  error  upon  the  ground  tnat  uie  ap- 
peal havlDg  been  taken  and  supersedeas  bond 
Klveu,  plaintiff  In  error  cannot  prosecute  a 
writ  of  error  to  review  such  judgment. 

Plaintiff  in  error  relies  upon  the  case  of 
Dailey  v.  Foster,  17  N.  M.  377,  128  Pac.  71, 
In  support  of  her  right  to  prosecute  the  wlrit 
of  error.  In  that  case  plaintiff  In  error  had 
taken  an  appeal  and  executed  a  cost  bond 
<mly.  The  cost  bond  was  not  filed  within  the 
30  days  required  by  statute,  aud,  fearing 
that  advantage  would  be  taken  of  the  de- 
fault, plaintiff  in  error  sued  out  the  writ  of 
error.  We  held  that  the  suing  out  of  the 
writ  of  error  was  an  abandonment  of  the  ap< 
peal,  and  refused  to  dismiss  the  writ  of  er- 
ror. Defendant  in  error  was  not  prejudiced 
in  any  way  in  that  case  because  no  super- 
sedeas bond  had  been  given  staylug  the  en- 
forcement of  the  judgment  Here,  however, 
tinder  the  appeal,  by  the  giving  of  the  super- 
sedeas bond,  defendant  in  error  was  deprived 
of  his  right  to  hare  the  Judgment  enforced, 
and  the  case  is  governed  by  a  differoit  rule. 

When  the  appeal  was  taken  in  this  case 
the  plaintiff  In  error  executed  a  supersedeas 
bond,  as  authorized  by  section  17,  c  48,  Laws 
1017.  section  41,  c.  43,  Laws  1917,  it  id 
provided  that  If  the  Judgment  of  the  appel- 
late court  be  against  the  appellant  or  plain- 
tiff In  error,  the  Supreme  Court  shall  either 
render  Jud^ent  against  him  and  his  sure- 
ties in  the  appeal  or  supersedeas  bond,  or 
remand  the  cause,  with  instructions  to  the 
district  court  to  enter  such  a  judgment  This 
provision  of  the  statute  would  be  rendered 
Ineffectual  if  a  party  could  take  an  appeal 
and  give  a  supersedeas  bond,  and  then  sue 
oat  a  writ  of  error  without  supei-sedeas  in 
the  same  case,  and  such  practice  should  not 
receive  the  approval  of  this  court  Whether 
the  decision  in  the  Dalley-i^^oster  Case  was 
correct  or  not  need  not  be  determined.  The 
majority  of.  the  courts  do  not  permit  the  su- 
ing out  of  a  writ  of  error  lyhere  an  appeal 
has  been  taken  and  not  pnifecuted  further. 

In  the  case  of  Perez  v.  Garza,  52  Tex.  571, 
it  was  held  that  'the  person  who  had  per- 
fected an  appeal  under  a  supersedeas  bond 
could  not  abandon  his  appeal  aud  sue  out  a 
writ  of  error  with  a  like  bond  returnable  to 
a  term  subsequent  to  that  to  which  the  ap- 
peal was  retumaUe,  and  thus  defeat  the 


right  of  appellee  to  affirmance  of  the  judg- 
ment on  certificate.  The  Supreme  Court  of 
Arkausas  makes  a  distinction  between  those 
cases  where  the  appeal  does  not  operate  as 
a  supersedeas,  and  those,  on  the  other  hand, 
where,  by  operation  of  law  or  act  of  the  suit- 
or by  entering  into  a  recognizance,  the  exe- 
cution Is  stayed  upon  the  granting  of  the 
appeal.  Where  the  successful  party  in  the 
court  below  Is  not  hindered  by  the  appeal 
from  having  execution,  the  appellant  Is  per- 
mitted to  dismiss  t]ls  appeal,  and  may  later 
sue  out  a  writ  of  error,  but  this  he  cannot 
do  where  a  supersedeas  bond  has  been  given 
In  the  first  appeal.  Yell  v.  Outlaw,  14  Ark. 
413 ;  Kinner  &  BuUer  v.  Dodds,  35  Ark.  29. 

For  the  reasons  stated,  the  motion  to  dis- 
miss the  writ  of  error  will  be  sustained; 
and  it  Is  so  ordered. 

HANNA,  a  J.,  and  PARKER,  J.,  ooncar. 


(24  N.  H.  296) 

FIRST  SAV.  BANK  &  TRUST  CO.  T. 
FLOURNOT.    (No.  2026.) 

(Supreme  Court  of  New  Mexico.   Dee.  81, 
1917.) 

(SullahUM  hp  the  Cowri.) 

1.  Bills  aitj>  Notes  <S=540— Pabties  €=:»51(4) 
—  accohuodation  maker — bringing  in 
New  Parties— "Pbimaeilt  Liable." 

Under  the  uniform  negotiable  InBtrument 
statute  the  maker  of  a  promissory  note  la  "pri- 
marily liable"  thereon,  though  he  signs  only  for 
accommodatioD.  Hence,  where  the  accommo- 
dation maker  is  sued  on  a  note,  he  is  not  enti- 
tled to  have  the  party  for  whose  benefit  he 
signed  the  note,  Bucb  part;  not  having  signed 
the  same,  made  a  party  to  the  action.  (Quoting 
Words  and  Phrases,  Primarily  Liable.) 

2.  liiABiLiTT  OF  Parties  to  Note. 

Under  such  statute  (section  612,  Code  1915) 
no  person  is  liable  on  the  instrument  whose  sig-. 
nature  does  not  appear  thereon,  except  as.  in 
such  statute  provided. 

3.  HusBARD  AND  Wins  «s»85(l),  87(5)  — 
Bills  AHn  Notks— "Enoaoeubnt  Respect- 
ing Pkopebtt"— MaBbied  Woman's  accom- 
modation InnOBSBHENT— LlABILITT. 

Under  section  2750,  Code  1915,  a  married 
woman  may  enter  into  any  engagement  or 
tranaactioD  respecting  property  which  she  might 
if  unmarried.  A  promissory  note  is  an  engage- 
ment respecting  property  which  a  married  wo- 
man may  make,  although  it  can  be  enforced 
only  against  her  separate  property;  hence, 
where  a  married  woman  signs  a  note  for  her 
husband,  as  an  accommodation  maker,  she  is 
liable  tbereon,  regardless  of  the  fact  that  the 
note  may  have  been  executed  for  a  community 
debt 

Appeal  from  District  Court*  Bernalillo 

County;  Leahy,  Judge. 

Action  by  the  First  Savings  Bank  &  Trust 
Company  of  Albuquerque  against  Jeanette 
W.  Plournoy.  From  an  order  denying  plain- 
tlfTs  motion  to  strike  part  of  defendant's 
evidence,  and  from  an  order  requiring  plain- 
tiff to  bring  In  another  party  defendant  with- 
in a  certain  time,  and  otherwise  dismissing 
the  action,  plaintiff  appeals.  Reversed  and 
remanded,  with  Instructions. 
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Lawrence  F.  Lee,  of  Albuquerque,  for  ap- 
pellant. BarUi  ft  Mabry,  of  Albuquerque,  for 
appellee. 

ROBERTS.  J.  AprU  21,  191S,  Jeanette 
W.  Plournoy,  the  appellee,  made,  executed, 
and  delivered  to  the  First  Savli^  Bank  & 
Trust  Company  of  .Albuquerque.  N.  M.,  ber 
negotiable  promissory  note  for  the  sum  of 
$1,S72^7.  Said  note  was  due  and  payable 
one  day  after  date,  and  prorided  for  Inter- 
est at  the  rate  of  8  per  centum  per  annum. 
At  the  time  the  note  in  question  was  execut- 
ed. U.  W.  Klournoy  was  the  president  of  the 
appellant  bank  and  the  husband  of  appellee, 
and  as  snch  official  of  the  bank  be  secured 
the  execution  of  the  note.  H'tom  time  to 
time  thereafter  Mr.  Flournoy  made  certain 
payments  on  the  note,  amounting  in  the  ag- 
gregate to  something  more  than  $400.  Mr. 
Flournoy  died  In  September,  1915,  and  his 
(laughter,  Nell  E.  Flournoy  Andres,  was  ap- 
pointed executrix  of  his  last  will  and  testa- 
ment, and  duly  qualified  as  such.  On  the 
11th  day  "bf  February,  1916,  the  appellant 
filed  suit  against  appellee  to  recover  the  bal- 
ance due  on  said  note.  The  complaint  was 
In  the  ordinary  form.  An>eHee  answered 
the  complaint,  and  admitted  the  execution  of 
such  a  note  as  des&lbed  in  plaintUTs  com- 
plaint, but  all^d  that  It  was  wholly  with- 
out consideration ;  that  said  note  was  givea 
by  defendant  herein  upon  tlie  request  and 
solicitation  of  plaintiff  herein  and  one  M.  W. 
Flournoy,  plaintiff  bank  and  trust  company's 
vice  president  and  agent.  In  charge  of  said 
plaintiff  bank ;  that  said  Indebtedness  was  a 
debt  of  the  marriage  community  of  M.  W. 
Flournoy  and  the  defendant;  that  thwe  is 
sufficient  property  to  pay  said  debt  or  all 
such  indebtedness;  that  the  said  M.  W. 
Flournoy  died  at  Albuquerque,  N.  M.,  in  Sep- 
tember, 1915;  and  that  Nell  E.  Flournoy 
Andros  Is  the  duly  qualified  and  acting  ex- 
ecutrix of  the  estate  of  the  said  M.  W.  Flour- 
noy, deceased,  and  is  a  necessary  party  to  a 
complete  and  equitable  determination  of  the 
uicrlts  of  this  suit,  and  respectfully  prays 
that  the  said  executrix  be  summoned  to  ap- 
pear and  answer,  and  made  a  party  defend- 
ant herein.  Plaintiff  bank  In  its  amended  re- 
ply denied  all  of  said  allegations,  except  so 
much  thereof  as  admits  the  execution  of  said 
note,  and  that  Nell  E.  Flournoy  Andros  is  the 
duly  qualified  executrix  of  the  estate  of  M. 
W.  Fioiirnoy,  deceased.  Upon  the  trial  of 
the  issues  thus  formed  plaintiff  offered  the 
note  in  evidence  and  rested.  Defendant  of- 
fered evidence  in  an  attempt  to  prove  the 
allegations  contained  In  her  answer.  Plain- 
tiff objected  to  the  admission  of  any  evidence 
tending  to  show  the  disposition  made  of  the 
proceeds  of  the  note.  Plaintiff's  objection 
was  overruled,  and  evidence  tending  to  show 
that  defendant  was  an  accommodation  maker 
was  introduced  by  defendant.  Upon  the 
close  of  the  testimony  offered  by  defendant, 
plaintiff  moved  to  strike  out  ail  of  the  tes- 


timony ifitroduoed  on  behalf  of  the  defend- 
ant as  regards  fbe  Elonmoy  estate  or  as  tc 
what  this  money  was  qwnt  for,  tliat  was 
advanced  upon  account  of  the  note  sued  up- 
on or  what  disposition  was  made  of  It  and 
who  rec^red  the  benefit,  for  the  foHowlng 
reasons:  First,  because  It  is  irrelevant.  Im- 
material, and  incompetent,  and  does  not  con- 
stitute a  defense  to  plaintiff's  suit;  second, 
because  the  question  as  to  whether  the  prop- 
erty purdiased  with  the  proceeds  of  the  note 
in  question  is  wholly  irrelevant  and  imma- 
terial. PlaiotlfiCs  motion  to  strike  was  over- 
ruled, and  the  defendant  then  moved  for 
judgment  on  the  pleadings  and  evidence 
which  motion  was  overruled.  At  the  close 
of  the  trial  the  court  made  the  following 
findings  of  filct,  condosions  of  law,  and 
Judgment: 

"Bindings  of  Fact 

"L  That  the  defendant  executed  and  deliver- 
ed to  plaintiff  on  the  2l8t  day  of  April,  1915, 
the  promissory  note  set  out  in  plaiotiS's  com- 
plaint, and  that  said  note  was  given  by  the  de- 
fendant herein  upon  the  request  of  M.  W. 
Flournoy,  who  wag  the  hnsbaod  of  defendant, 
and  who  was  president  of  the  plaintiff  corpora- 
tion In  char)i;e  of  said  bank,  and  that  said  note 
was  executed  to  take  the  place  of  a  note  pre- 
viously executed  by  the  said  M.  W.  Flournoy 
to  plaintiff,  and  to  which  note  said  M.  W. 
Flournoy  had,  without  the  knowledge  of  de- 
fendant, but  with  the  knowledge  of  the  plaintiff, 
signed  defendant's '  name,  and  that  the  said 
plaintiff,  through  its  president,  had  knowledge 
that  such  note  was  used  to  purchase  house- 
bold  furniture  and  to  do  repair  work  for  the 
said  M.  W.  Flournoy  and  the  defendant  here- 
in, they  then  being  husband  and  wife  living  to- 
gether in  the  city  of  Albuquerque,  N.  M. ;  that 
the  defendant  herein  received  no  consideration 
whatever  for  said  note,  except  such  benefit  as 
she  enjoyed  as  a  member  of  the  household  of  the 
said  M.  W.  Flournoy ;  that  the  proceeds  of  the 
money  obtained  from  said  note  were  ezpwded 
for  the  benefit  of  the  marriage  commuhi^.  and 
tba^  this  matter  was  known  to  plaintiff,  and 
plaintiff  had  notice  thereof  through  its  presi- 
dent, and  that  the  defendant  did  not  receive  any 
part  of  the  proceeds  derived  from  said  note  to 
her  individual  and  separate  use,  and  that  the 
debt  incurred  by  said  note  was  a  community 
debt  of  the  said  M.  W.  Flournoy  and  the  de- 
fendant, Jeanette  W.  Flournoy." 

"II.  That  the  said  M.  W.  I'loumoy,  deceased, 
died  in  the  month  of  September,  1916,  and  Noll 
E.  Flournoy  Andros  is  the  duly  qualified  and 
acting  executrix  of  the  estate  of  M.  W.  Flour- 
noy, deceased." 

From  the  foregoing  findings  ot  fact  the 
court  reaches  the  following: 

"Conclusions  of  Law. 

"That  the  Nell  B.  Flournoy  Andros.  execu- 
trix of  the  estate  of  the  said  M.  W.  Flournoy. 
deceased,  is  a  necessary  party  to  a  complete 
and  equitable  ^termination  of  the  merits  of 
this  suit  in  orljk  that  substantial  justice  may 
be  obtained,  \vherefore,  it  is  ordered  that  the 
said  Nell  E.  Flournoy  Andros,  executrix  of  the 
estate  of  M.  W.  Flournoy,  deceased,  be  made  a 
party  defendant  in  this  action,  and  that  plain- 
tiff cause  such  executrix  to  be  summoned  to 
appear  and  answer  herein  within  20  days  from 
the  date  hereof.  It  is  further  ordered  that  in 
the  event  of  the  failure  of  the  plaintiff  to  sum- 
mon the  aforesaid  executrix  within  the  said  20 
days,  then  said  action  shall  stand  dismissed  at 
plaintiff's  costs.   To  ail  of  which  findings  and 
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order  plaintiff  then  and  there  by  its  coixnael  ex- 
cepted." 

[1]  From  this  order  appellant  prosecutes 
this  appeal,  and  relies  upon  two  propositions 
for  a  reversal,  which  are  stated  as  follows: 
First,  can  the  sole  maker  of  a  promissory 
note  avoid  liability  thereon,  to  a  holder  for 
value,  by  setting  up  the  fact  that  he  was  an 
accommodation  matter?  Second,  can  a  person 
whose  name  does  not  appear  upon  a  promis- 
sory note  be  charged  with  liability  thereon? 
Both  these  questions  are  settled  by  our  ne- 
gotiable Instrument  statute,  of  March  21, 
1907  (section  623,  Code  1915),  which  pro- 
Tides: 

"Sec.  35.  An  accommodation  part;  is  one  who 
bag  signed  the  instrument  as  maker,  drawer, 
acceptor  or  indorser,  without  receiving  value 
therefor,  and  for  the  purpose  of  lending  his 
name  to  some  other  person.  Such  a  person  is 
liable  on  the  instrument  to  a  bolder  for  value, 
notwithstanding  such  holder  at  the  time  or 
making  the  instrument  knew  him  to  be  only  an 
accommodation  party." 

Crawford's  Annotated  Negotiable  Instru- 
ments Law  in  Revised  Uniform  Edition^  p. 
118,  {  60,  says: 

"The  maker  of  a  negotiable  in^ument  by 
making  it  engages  that  he  will  pa^t  accord- 
ing to  its  tenor,  and  admits  the  existence  of 
the  payee  and  hla  then  capacity  to  indorse. 
*  *  *  Under  the  statute  the  maker  of  a 
promissory  note  is  'primarily  liable*  thereon, 
though  he  signs  only  for  accommodation."  Van- 
derford  v.  Farmers',  etc.,  Nat.  Bank,  lOS  Md. 
164.  66  Atl.  47.  10  L.  R.  A.  (N.  S.)  129; 
Richards  v.  Market  Exchange  Bank.  81  Ohio 
St.  84&  90  N.  E.  1000,  26  L.  B.  A.  (N.  S.)  99 ; 
First  State  Bank  t.  Williams,  164  Ky.  143, 
175  S.  W.  10:  Fritts  v.  KIrchdorfer.  136  Ky. 
643,  124  S.  W.  882:  Murphy  v.  Panter,  62 
Or.  522,  125  Pac.  292;  Hunter  v.  Harris,  63 
Or.  505,  127  Pac.  786.  CeUers  t.  Meachem.  49 
Or.  186,  89  Pac.  426.  10  L.  R.  A.  (N.  S.)  133, 
13  Ann.  Caa.  997;  Wolatenholme  v.  Smith,  34 
Utah,  SOO.  97  Pac.  329;  Bradley  Engineering, 
etc.,  Co.  V.  Hwbum.  56  Wash.  628.  106  Pac. 
170.  134  Am.  St  Beb.  1127 ;  First  Nat.  Bank 
T.  Meyer,  30  N.  I>.  388,  152  N.  W.  657; 
note  to  section  120,  Crawford's  Annotated  Ne- 
gotiable Instrumenta  Law. 

Words  and  Phrases,  in  volume  6,  at  p. 
6S50,  says: 

"A  person  primarily  liable  on  an  instrument 
is  the  person  whom  by  the  terifls  of -the  instru- 
ment is  absolutely  required  to  pay  the  same." 

In  the  case  of  Murphy  v.  Panter,  62  Or. 

522,  125  Pac.  292,  the  court  said: 

"The  negotiable  instruments  law  defines  what 
constitutes  an  accommodation  maker,  and  speci- 
fies bow  negotiable  instruments  may  be  dis- 
charged. *  *  *  It  is  settled  that,  under  the 
Negotiable  Instruments  Law,  the  accommodHtion 
maker  is  primarily  liable  as  a  principal  debtor, 
notwithstanding  an  indulgence  given  to  the  in- 
dorser  or  drawer  for  whose  benefit  he  became 
a  party  to  the  instrument."  Sections  5952, 
5953,  6023.  L.  O.  L. ;  Lumbermen's  Nat.  Bank 
of  Portland  v.  CamObell,  61  Or.  123.  121  Pac 
427 ;  CeUers  v.  Meachem,  49  Or.  188,  89  Pac, 
426, 10  L.  R.  A.  (N.  S.)  1S8, 13  Ann.  Caa.  997, 
and  cases  there  cited. 

The  Supreme  Court  of  Utah,  in  the  case 
of  Wolatenholme  v.  Smith,  34  Utah,  300,  97 
Pac.  329,  said: 

"The  same  question  raised  here  was  consider- 
ed in  the  case  of  Cellem  t.  Meachem  [49  Or. 


186]  89  Pac.  426,  10  L.  R.  A.  (N.  S.)  133  [13 
Ann.  Cas.  997],  and  the  conclusion  was  there 
reached  that,  under  the  new  law,  an  accommo- 
dation maker  was  primarily  liable,  notwith- 
standing any  knowledge  the  holder  of  the  in- 
strument might  have  bad  as  to  his  relationship 
with  the  principal."  National  Citizens'  Bank 
T.  Toplits,  81  App.  Dir.  693,  81  N.  Y.  Supp. 
422. 

Other  cases  of  the  same  import  are  Van- 
derford  t.  Farmers*  &  Mechanic^  Nat  Bank, 
105  Md.  164,  66  Atl.  47. 10  Lt.  B.  A.  (N.  S.)  129, 
and  Htmter  t.  Harris,  63  Or.  606,  127  Pac. 
?86w 

It  Is  clear,  from  the  authorities  as  well  as 
from  the  necessities  6f  the  case,  that  the 
mere  grounds  that  a  maker  of  a  promissory 
note  is  an  accommodation  maker  is  no  de- 
fense to  that  note  against  a  holder  for  value. 
Id  the  case  at  bar  the  defendant  has  set  up 
no  defense  whatever.  The  defendant  does 
not  seem  to  pretend  that  the  fact  that  she 
was  an  accommodation  maker  la  an  abso- 
lute defense  to  the  note,  but  alleges  that  she 
Is  entitled  to  have  the  executrix  of  the  es- 
tate of  M.  W.  Elourney  Joined  as  a  party  de- 
fendant In  this  action  upon  a  promissory 
note  upon  which  neither  the  name  of  the  de- 
cedent nor  the  executrix  appears.  Then  It  is 
very  evident  that  the  answer  does  not  set  up 
any  defense  to  the  note,  but  Is  an  attempt  to 
shift  the  responsibility  of  the  note  onto  a 
person  who  is  not  a  party  to  the  note.  From 
the  facts  and  authorities  stated  above  the 
district  court  should  have  rendered  Judgment 
upon  the  pleadings  of  the  plaintiff,  as  no  de- 
fense to  the  note  was  offered.  This  disposes 
of  the  first  question  raised  in  this  appeal. 

[2]  The  second  question,  as  stated  above, 
raises  the  point  as  to  whether  or  not  the 
district  court  had  authority  to  make  the  or- 
der compelling  plaintiff  to  Join  the  executrix 
of  the  estate  of  M.  W.  Flournoy  as  a  party 
defendant,  when  neither  the  name  of  the  ex- 
ecutrix nor  that  of  the  decedent  appeared  on 
the  note.  In  examining  the  authorities  we 
find  that  no  person  is  liable  on  a  negotiable 
instrument  whose  signature  does  not  appear 
thereon.    Section  612,  Code  1915,  provides: 

"No  person  is  liable  on  the  instrument  whose 
signature  does  not  appear  thereon,  except  as 
herein  otherwise  expressly  provided.  But  one 
who  signs  in  a  trade  or  assumed  name  will  be 
liable  to  the  same  extent  as  if  he  signed  in  bis 
own  name." 

This  statute  merely  confirms  the  law  mer- 
chant This  has  been  a  settled  principle  of 
law  ever  since  negotiable  paper  has  been 
Dsed.  An  old  case,  which  is  one  of  the  lead- 
ing cases  on  this  point  is  Briggs  et  al.  v. 
Partridge  et  al.,  64  N.  T.  S57,  363.  21  Am. 
Rep.  617,  where  the  court  says: 

"Persons  dealing  with  negotiable  instruments 
are  presumed  to  take  them  on  the  credit  of  the 
parties  whose  names  appear  upon  them ;  and  a 
person  not  a  party  cannot  oe  charged  upon 
proof  that  the  ostensible  party  signed  or  in- 
dorsed as  his  agent"  Barker  v.  Mechanics'  Ins. 
Co.,  3  Wend.  (N.  T.)  94.  20  Am.  Dec.  664: 
Pentz  V.  Stanton,  10  Wend.  (N.  Y.)  271.  25 
Am.  Dec.  558;  De  Witt  v.  WaJton,  9  N.  Y. 
671. 
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Crawford's  Annotated  Negotiable  Instm- 
inents  Law,  at  p.  SI,  states : 

"Neee9»itu  for  Signature.— PenoDB  dealing 
with  negouable  instruments  are  presumed  to 
take  tbem  on  the  cre^Ht  of  the  parties  whose 
names  appear  upon  them,  and  a  person  not  a 
party  cannot  be  charged  upon  proof  that  the 
ostensible  party  signed  or  indorsed  as  his 
agent-"  Manufacturers',  etc.,  Bank  t.  Love,  13 
App.  Div.  561,  43  N.  Y.  Supp.  812 ;  Briggs  v. 
Partridge,  64  N.  Y.  363,  21  Am.  Rep.  617. 

"Under"  this  section,  "a  firm  upon  wbom  a 
draft  is  drawn  by  its  commercial  traveler  la  not 
liable  thereon  before  acceptance  by  reason  of 
any  custom  in  previous  years  to  honor  such 
drafts."  SeatUe  Shoe  Co,  v.  Pacltard,  43  Wash. 
527,  86  Pac.  845.  117  Am.  St.  Rep.  1064. 

[3]  In  summing  up  we  find  the  situation  to 
be :  A  suit  by  plaintiff  against  defendant  on 
a.  pronjissory  note,  upon  which  note  the  de- 
fendant's 1b  the  only  name  that  appears  as 
a  signer  or  Indorser.  The  defendant  for  a 
defense  alleges  that  the  note  was  made  for 
the  Joint  benefit  of  her  and  her  husband,  so 
that  she  was  only  an  accommodation  maker, 
and  prays  that  her  husband's  executrix  be 
made  a  party  defendant  because  the  husband 
received  benefit  from  the  proceeds  obtained 
upon  the  promissory  note  In  question.  This 
la  clearly  no  defense  In  law  upon  a  promis- 
sory note.  If  It  were.  It  would  do  away  with 
the  very  purpose  of  negotiable  instruments. 

Appellee  does  not  take  issue  with  £he  prop- 
ositions of  law  advanced  by  appellant,  and 
followed  by  this  court,  but  says  they  are  not 
applicable  to  the  case  at  bar,  tot  the  follow- 
ing reasons: 

First,  "that  the  note  was  a  community  debt  of 
M.  W.  Flournoy  and  the  appellee";  and  second, 
"that  the  executrix  of  the  estate  of  M.  W.  Flour- 
noy was  a  necessary  party  to  the  complete  de- 
termination of  the  issues  made  by  the  pleadings, 
and  that  the  court  bad  authority  to  order  the 
executrix  made  a  party  defendant" 

As  to  the  first  proposition  appellee  says: 

"The  presompdon  Is,  that  ail  debts  contracted 
daring  marriage  are  community  debts" — citing 
in  support  thereof  Ballinger  on  Community 
Property,  M  11»,  149.  150,  Strong  v.  Bakin,  11 
N.  M.  107,  06  Pac.  6^,  and  Brown  T.  Lockhart, 
12  N.  M.  10,  71  Pac.  1086. 

As  to  the  second  proposition  she  says: 
"The  executrix  of  the  estate  of  H.  W.  Flour- 
noy was  a  necessary  party  because  appellee  was 
a  married  woman  under  coverture  at  the  time 
that  she  executed  the  note  for  her  husband  for 
the  benefit  of  the  community.  She  had  no  power 
to  bind  the  commonity  or  to  create  a  commuDity 
debt  except  in  so  far  as  she  was  acting  for  ber 
husband,  who  alone  could  bind  the  community. 
She  was  under  all  disability  of  coverture  under 
the  common  law,  except  that  she  could,  without 
the  consent  of  her  husband,  convey  her  separate 
property  or  enter  into  any  eng^ment  or  trans- 
action with  him  or  others,  respecting  ber  sepa- 
rate property,  which  she  might  have  done  U  un- 
married." 

The  obligation  was  the  commxmlty  debt  of 
Flournoy,  and  there  was  enough  community 
property  to  pay  all  the  debts  against  the  said 
estate,  including  that  debt.  And  had  Flour- 
noy been  living,  he  would  have  been  a  neces- 
sary party  to  the  action,  and.  he  being  dead, 
and  the  community  estate  being  a  primary 
fund  for  the  payment  of  the  debts  of  the  com- 


munity, the  executrix  of  the  estate  of  M.  W. 
E^onmoy  is  a  necessary  party  for  the  pay- 
ment of  this  community  debt. 

This  argument  Is  not  sound,  because  of  sec- 
tion 4,  c.  37,  Laws  1907  (section  27C0,  Code 
1915)  which  reads  as  follows : 

"Either  husband  or  wife  may  enter  into  any 
engagement  or  transaction  with  the  other,  or 
with  any  other  person  respecting  property, 
which  either  might,  if  unmarried;  subject,  in 
tranaactions  between  themselves,  to  the  general 
rules  of  common  law  which  control  the  actions 
of  persons  occupying  confidential  rdationt  with 
each  other." 

This  section  was  either  copied  from  Cali- 
fornia, or  from  some  othra  state  which  had 
copied  the  Callfwnla  statute.  The  courts, 
in  all  the  states  having  this  statute,  or  one 
8ul>st8ntially  like  it,  have  uniformly  h€ld  that 
under  It  a  married  woman  may  eater  into 
any  engagemwt  or  transaction  respecting 
property  which  she  might  if  unmarried,  and 
that  a  promissory  note  is  an  engagement  re* 
spectlng  property  which  a  married  woman 
may  make,  although  It  can  be  enforced  only 
against  her  separate  property.  In  the  case 
of  Good  T.  Moulton,  67  Cal.  636,  8  Pac.  63, 
the  court  J^scussed  the  following  Instruction, 
given  to  me  Jiwy: 

*'If  the  jniT  t>eUeve  from  the  evidence  tliat 
the  note  sued  on,  and  introdaced  In  evidence, 
was  executed  by  Mrs.  Lina  Moulton  for  the  ac- 
commodation of  D.  L.  Moulton  merely,  and 
without  consideration,  and  that  at  the  time  she 
was  a  married  woman,  and  that  the  plaintiff 
knew  such  facts,  then  he  cannot  recover" 

— and  said: 

"The  instruction  in  effect  told  the  jury  that, 
if  Mrs.  Moulton  was  a  married  woman,  and 
without  consideration  executed  the  note  for  the 
accommodation  of  D.  L.  Moulton,  and  the  plain- 
tiff knew  these  facts,  then  their  verdict  must 
he  for  the  defendants.  This  was  error.  In 
this  state  a  married  woman  may  enter  into  any 
engagement  or  transaction  respecting  property 
which  she  might  if  unmarried.  Section  158, 
Civil  Code.  A  promissory  note  la  an  engage- 
ment respecting  property  which  a  married  wo- 
man may  make,  though  it  can  be  enforced  only 
as  against  her  separate  property.  Marlow  v. 
Barlew,  63  Cal.  456;  Alexander  v.  Bouton.  55 
Cal.  15.  If  Mrs.  Moulton  had  been  anmarried, 
she  could  have  made  a  promissory  note  for  the 
accommodation  of  her  father  without  receiving 
any  consideration  for  so  doing,  and  the  note  so 
made,  In  the  handa  of  one  who  recdved  it  for 
vnlue.  would,  beyond  qncBtion,  have  been  valid 
and  binding  upon  her,  though  the  holder  knew 
how  and  why  it  was  made.  But  the  bct  that 
she  was  married  does  not  at  all  chanfls  tba  rnla 
or  limit  her  power  in  this  respect'* 

In  the  case  of  Cooper  t.  Bank  of  Indian 
Territory,  4  Okl  632,  46  Pac.  475,  the  court 
dealt  with  a  similar  question,  under  the  same 
statute  copied  from  California,  and  said: 

"The  California  construction  placed  upon  this 
statute  Is  followed,  and  the  case  of  Good  v. 
Moulton  quoted  from  and  approved  in  the  state 
of  Xorth  Dakota  in  the  case  of  MortEage  Co.  v. 
Stevens  [3  N.  D.  265]  56  N.  W.  579.  In  this 
case  the  court  said:  *Thi8  statute  Is  very  broad 
in  its  language.  It  is  true  that  the  contract 
must  he  one  respecting  property,  but  we  cannot 
assent  to  the  view  that  it  must  relate  to  the 
married  woman's  separate  property.  It  wonld 
have  been  easy  to  have  said  so  In  express  tenoa, 
had  such  been  the  purpose  of  the  lavmakiat 
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^w«r.  When  the  Legislature  has  established 
the  single  and  simple  test  that  the  contract  mnst 
be  one  respectinB  property  generally,  we  have  no 
ri^t  to  Bmend  the  law,  and  thereby  inject  into 
the  act  a  further  limitation  which  will  exclude 
many  contracts  respecting  property.  To  add  an 
other  limitation  by  interpretation  would  ignore 
the  drift  of  legislation  on  the  subject  of  the 
rights  and  liabilities  of  married  women.'  The 
state  of  South  Dakota  has  also  given  to  this 
statute  the  same  constmctioii  as  is  given  to  it 
in  the  states  of  California  and  Noru  Dakota. 
See  Mortgage  Co.  v.  Bradley  [4  S.  D.  158]  55 
N.  W.  1108;  Granger  v.  RoU  16  S.  D.  611]  62 
M.  W.  970.  These  several  coDStractfona  of  this 
statute  of  these  three  states  are  dear,  poaitlTe, 
and  anlform,  and  we  are  cited  to  the  decisions 
of  DO  State  which,  if  it  has  the  same  statute,  has 
^ven  it  a  different  construction ;  and,  as  these 
constructions  harmonise,  and  give  to  the  statute 
the  obvious  intenticui  of  the  I«egl8lature,  we  can 
see  no  reason  why  the  courts  of  this  territory 
should  de£>art  from  it  It  would  be  an  idle 
waste  of  time  for  us  to  review  in  this  opinion 
the  cases  cited  by  counsd  for  plaintiff  in  error 
from  the  Supreme  Ooorta  of  Michigan,  Indiana, 
and  Arkansas,  in  their  attempt  to  show  that  a 
different  construction  from  that  to  which  we 
hold  should  be  placed  upon  the  statute  in  ques- 
tioD.  The  very  first  reading  of  the  statutes  on 
wliidi  those  decisions  are  based  shows  that  they 
are  not,  in  language,  point  or  purpose,  even  sim- 
ilar to  our  statute.  This  statute,  which  the 
plaintifif  in  error  asks  us  to  construe  against  the 
right  of  Alma  I*  Cooper  to  bind  herself  by  her 
contract,  has  sulistantially  placed  the  wife  on 
an  eqaality  with  the  husband  in  making  proper- 
ty contracts.  She  can  make  tbem  to  the  same 
extent,  and  with  the  same  force  and  validity, 
tliat  the  bushand  can.  And  of  course  this  car- 
ries with  it  the  same  duty  and  the  same  obliga- 
tion to  carry  out  and  perform  these  contracts. 
For  us  to  say  that  she  cannot  be  required  to 
perform  these  contracts  woatd,  for  all  future 
cases,  at  least,  be  to  say  that  she  has  not  the 
power  to  make  them,  for  no  sane  person  would 
enter  into  a  contract  with  one  whom  the  courts 
would  say  could  not  be  required  to  perform  it. 
Contracts  are  effectual  onlj^  as  they  create  bind- 
ing obligations,  and  obligations  are  binding  only 
where  they  can  be  enforced.  We  would  be  tak- 
ing away  a  substantial  right  <^  the  married  wo- 
men of  this  territory  if  we  gave  to  this  statute 
the  constroction  asked  for." 

The  above  quotation  sbows  tbat  both  North 
and  South  Dafcota  courts  have  giren  the  stat- 
ute the  same  constnictiiHi;  and,  our  Leglsla- 
ture  faavlns  adopted  this  statute  from  one  of 
these  states,  it  la  our  duty  to  follow  the  con- 
struction placed  iqion  It  by  the  courts  of  the 
parent  state,  unless  some  good  reason  exists 
for  the  contrary  view.  This  being  true,  un- 
der the  foregoing  decisions,  the  wife  stands. 
In  regard  to  this  note,  in  the  same  position 
»he  would  occupy  were  she  unmarried.  This 
being  so,  the  fact  the  note  was  executed  for 
a  commuslty  debt  becomes  of  no  importance, 
and  the  argument  advanced  by  appellee  to 
sustain  the  order  of  the  trial  court  Is  un- 
sound. For  the  foregoing  reasons  It  follows 
that  the  trial  court  erred  in  ordering  appel- 
lant to  make  the  executrix  of  the  M.  W, 
Floumoy  Estate  a  party  defendant,  and  in 
default  of  so  doli^  the  action  should  stand 
dismissed. 

The  cause  will  therefore  be  reversed  and 
temanded  to  the  district  court,  with  iustruc- 


tloua  to  vacate  the  order  and  overrule  the 
mbtion,  and  to  enter  judgment  for  appellant: 
and  it  Is  Bo  ordered. 

HANNA,  a  J.,  concurs.  PAEEEB,  J., 
being  absent,  did  not  participate. 

'  <m  Cal.  715> 

WIIXIAMSON  T.  INDUSTRIAL  ACCIDENT 

COMMISSION.    (S.  F.  8471.) 
(Supreme  Court  ot  California.  March  12,  1018.) 

Mastrb  and  Skbvant  «»375(1)— Wobehbn's 
OoHnNBATxoN— Acts  Betoiid  Scope  of  Ek- 

PLOTHENT. 

Where  a  woman  employed  as  chambermaid 
and  assistant  in  rooming  hotel,  when  the  janitor 
was  sick,  and  without  her  employer's  knowledge 
or  consent,  went  into  a  light  well  to  clean  it, 
fell,  and  was  UUed,  her  kin  were  entitled  to  no 
compensation,  since  she  acted  beyond  the  scope 
of  her  employment,  in  attempting  duties  which 
only  a  young  and  active  man  could  perform. 

In  Bank.  Proceeding  by  Martha  M.  Lendis 
and  W.  S.  Prosser,  as  guardian  ad  litem  of 
Rachel  Love  Prosser,  for  compensation  for 
the  death  of  Harriet  Anne  Prosser,  opposed 
by  Mary  E.  Williamson,  employer.  To  review 
award  of  cmupensatton,  the  employer  peti- 
tions toT  writ  of  review.  Award  annulled. 

Eug^ie  F.  Conlln,  of  San  Francisco,  for 
petitioner.  Ohrls  M.  Bradley,  of  San  Francis* 
CO*  for  respondent 

PER  CURIAM.  Application  for  a  writ  of 
review.  The  petitioner  was  the  proprletr^ 
of  a  rooming  house  known  as  Hotel  Merrltt, 
in  Oakland,  Cal.,  and  had  in  her  employ  as 
a  chambermaid  Mrs.  Harriet  Anne  Prosser, 
on  and  prior  to  October  8,  1016.  Mrs.  Pros- 
ser was  married,  but  had  been  In  the  employ 
of  the  petitltHier  for  aboilt  three  mwitbs 
prtw  to  the  above  date,  occupying  one  of  the 
rooms  on  the  premises;  her  husband  in  the 
meantime  being  away  in  Oreg(m  looking  for 
work.  The  botel  was  small  and  was  k^t  In 
order  by  the  proprietress,  Mrs.  Prosser,  and  a 
janitor.  The  general  duties  of  Mrs.  Prosser 
were  to  make  the  beds,  sweep,  dust,  and  keep 
tidy  the  bedrooms.  At  times  she  answered 
the  telephone,  and  occasionally  assisted  the 
clerk.  The  Janitor's  duties  were  to  take  care 
of  the  halls,  general  toilets,  and  bathrooms, 
and  generally  to  keep  In  order  the  exterior 
parts  of  the  premises.  There  was  a  light 
well  attached  to  the  premises  upon  which  the  . 
windows  of  some  of  the  hotel  rooms  opened, 
and  which  also  furnished  light  to  other  ten- 
ants of  the  building.  The  "janitor  of  the  hQtel 
was  accustomed  to  keep  the  light  well  In  or- 
der and  clear  of  litter,  although  there  was  no 
provision  in  the  lease  requiring  this  to  be 
done  by  the  lessee.  For  some  time  prior  to 
the  accident  which  cost  Mrs.  Prosser  her  life, 
the  janitor  had  been  111  and  unable  to  fully 
attend  to  his  duties  In  this  regard.  Litter 
had  gathered  in  the  light  well,  which  the  jan- 
itor had  been  instructed  to  clear  away,  but 
which  he  had  been  unable  to  do  because  of 
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his  illness.  One  day  shortly  before  the  acci- 
dent the  owner  of  the  building,  being  there  in 
the  absence  of  the  proprietress  of  the  hotel, 
noticed  the  litter  In  the  light  well,  and  sug- 
gested to  Mrs.  Prosser  that  it  would  look  bet- 
ter cleaned  up,  and  she  promised  him  that  she 
would  clean  It.  Two  or  three  days  later,  in 
the  absence  of  the  proprietress,  and  without 
any  knowledge  or  sanction  on  her  part,  Mrs. 
ProBser  told  the  clert  she  was  going  to  clean 
the  light  well.  He  told  her  that  it  was  not 
her  work  and  advised  her  not  to  do  it.  She, 
however,  persisted,  saying  that  she  had  prom- 
ised the  owner,  and  climbed  out  of  one  of  the 
windows  for  that  purpose,  when  she  fell  a 
distance  of  about  nine  feet  to  the  bottom  of 
the  light  well,  receiving  Injuries  from  which 
she  died. 

The  application  for  compensation  before 
the  commission  was  made  by  Mrs.  Martha 
M.  Landis,  a  sister  of  Mrs.  Prosser,  and  by 
W.  S.  Prosser,  the  husband  of  the  deceased, 
as  guardian  ad  litem  of  Rachel  Love  Prosser, 
a  minor  child.  Rachel  Love  Prosser  was  not 
related  to  the  decedent  or  her  husband,  but 
was  an  illegitimate  child  of  one  who  had  been 
a  friend  and  Inmate  of  the  home  of  the  Pros- 
sera  when  they  lived  In  Pittsburgh.  Pa.,  some 
five  years  previously.  The  child  had  been 
taken  by  the  Prossers  at  its  birth,  had  been 
given  their  name  and  nurture  from  that  time 
forth  as  fully  as  though  it  was  their  own 
child,  although  they  bad  not  gone  through 
the  form  of  adoption.  It  liad  lived  in  their 
borne  while  they  had  a  home,  but  at  the  time 
of  the  injury  and  death  of  Mrs.  Prosser,  and 
for  acme  time  prior  thereto  had  been  cared 
for  in  the  home  of  Mrs.  Prosser's  aistet,  Mrs. 
Martha  M.  Lan&is,  in  Butter  coun^,  CaL. 
who  was  being  paid  by  Mrs.  Prosser  from 
910  to  $16  per  month  for  her  temporary  care 
of  the  child.  The  husband  at  Mrs.  Prosser 
also  contributed  some  small  amounts  irregu- 
larly for  the  same  purpose.  The  parents  of 
tbe  child  were  known,  but  did  not  live  in  Cali- 
fornia, and  never  in  any  way  assisted  in  the 
care  of  the  child.  Upon  the  showing  of  the 
foregoing  fttcts,  the  (wmmissiim  made  an 
award  in  favor  of  the  ai^licant,  whereby 
Mrs.  Martha  M.  Landis  was  given  the  sum 
of  $52  to  repay  her  for  the  funeral  expenses 
of  the  deceased,  and  was  further  awarded  a 
total  sum  of  $1,589.45,  as  trustee  for  Rachel 
Love  Prosser,  payable  in  weekly  Installments 
until  the  whole  ot  said  sum  should  be  paid. 
I'pon  petition  for  a  rehearing  the  commission 
affirmed  this  award,  whereupon  the  petitioner 
herein  applied  to  this  court  for  a  writ  of  re- 
view. 

The  first  question  presented  for  our  con- 
sideration la  as  to  whether  the  injury  and 
death  of  Mrs.  Prosser  was  by  accident  aris- 
ing out  of  and  in  the  course  of  her  employ- 
ment The  Immediate  act  which  she  was  at- 
temptli^  to  do  at  the  time  of  her  fall  and 
injury  was  not  <»ie  wblcb  the  emergencies  of 


the  situation  required  to  be  done  at  once.  On 
the  other  hand.  It  was,  as  the  record,  and  es- 
pecially the  exhibits,  abundantly  show,  a  dan- 
gerous act  and  one  which  ordinarily  a  woman 
would  not  be  expected  to  undertake  at  all, 
even  If  the  doing  of  it  lay  within  the  range 
of  her  general  duties,  nor  could  It  be  expected 
that  an  employer  would  reasonably  command 
or  contemplate  the  doing  of  such  an  act  by  a 
woman  employed  In  the  capacity  of  a  cham- 
bermaid. It  is  conceded  by  the  respondent 
herein  that  In  attempting  to  do  said  act  the 
decedent  did  step  aside  frcan  the  sphere  of 
her  specific  employment  and  was  thus  l>eyond 
Its  scope,  but  it  is  contended  that  since  the  act 
which  she  was  undertaking  to  do  was  under- 
taken out  of  loyalty  to  the  interests  of  her 
employer  and  for  the  latter's  benefit,  the  stat- 
ute should  be  construed  so  liberally  as  to  al- 
low compensation  for  the  Injury  sustained 
in  attempting  to  perform  it.  We  think,  how- 
ever, it  would  be  an  unwarranted  extension 
of  the  statute  to  give  It  application  to  acta 
done  without  the  knowledge  or  consent  of  the 
employer,  which,  however  commendable  from 
the  viewpoint  of  loyalty  to  one's  employer, 
are  not  only  outside  of  the  employd's  ^>ecitlc 
employment  and  duty,  but  which  are  in  them- 
selves of  such  a  hazardous  character  as  that 
the  employ^  ought  not  to  t>e  reasonably  ex- 
pected or  required  to  do  them,  except  as  a 
matter  of  immediate  necessity  or  emergency, 
evea  though  they  might  be  within  the  scope 
ot  the  onployraCTt. 

This  is  such  an  Identical  case.  Eirak  if  the 
deceased  had  been  the  Janltress  In  <diarge  of 
the  building  generally  she  could  not  reasona- 
bly be  expected  to  do  the  thing  she  was  es* 
saying  to  da  tor  It  was  peculiarly  the  worfc 
of  a  man,  and  it  might  even  be  said  of  a 
young  and  active  man,  to  climb  ont  of  a  win- 
dow, find  a  precariona  footing  upon  a  narrow 
ledge  between  three  or  four  feet  below  it,  and 
thence  descend  by  a  lean-to  step-ladder  to  Hie 
bottom  of  a  light  well  nearly  nine  feet  below 
the  point  of  exit  from  the  window.  We 
think  the  attempted  doing  of  this  act  by  the 
deceased,  admittedly  outside  the  range  of  her 
designated  duties,  was  also  so  clearly  beyond 
the  scope  of  her  employment  as  to  require  no 
further  discussion.  We  are  cited  to  cases 
which  it  is  insisted  support  both  sides  of  the 
foregoing  contention.  A  reWew  of  these 
would  be  unprofitable,  since  none  of  them  pre- 
sent an  approximately  parallel  situation,  and 
since  also,  in  proceedings  of  this  character, 
each  case  as  a  rule,  at  least  in  the  formative 
period  of  the  law  relating  to  industrial  acci- 
dent cases,  must  be  decided  upon  its  own  pe- 
culiar state  of  facts.  The  forgoing  views 
render  unnecessary  a  consideration  of  the 
other  Questions  presented  upon  this  proceed- 
ing. 

It  is  ordered  that  the  petition  be  upheld, 
and  the  award  of  the  commission  be,  and  the 
same  is  hereby,  annnUed. 
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077  Cal.  710) 

L.  E.  WHITE  LUMBER  CO.  t.  MENDO- 
CINO COUNTY.    (S.  F.  7875.) 
(Supreme  Ooart  of  California.   March  12, 1918.) 

1.  Pleadisg  ^8(11)— Illeoalitt  OF  Taxes 

— ALLEG  ATION— SumCIENCT. 
In  suit  for  recovery  of  taxes  paid  b;  mia- 
take,  complaint  Held  radically  defective  in  fail- 
ing to  allege  sufficiently  that  the  assessments 
were  illegal,  the  mere  conclusion  that  plaintiff 
haa  no  interest,  and  that  the  United  States  has 
complete  title  to  the  land,  being  insufficient  to 
coutrudict  the  allegations  showing  an  assess- 
able interest. 

2.  Taxation  4s>^— Taxable  Pbopkbtt  and 
Land. 

Taxable  property  in  land  in  not  limited  to 
the  title  in  fee,  but  may  include  any  usufruc- 
tuary interest,  or  eren  a  mere  right  of  posses- 
sion, it  not  being  necessary  that  an  assessable 
interest  be  a  complete  equitable  title. 

3.  Taxation  <g=>57  —  Peopebtt  Taxable  — 
T1TI.K  IN  Dispute. 

That  title  to  land  is  In  dispute  does  not 
exempt  the  land  or  interests  therein  from  taxa- 
tion. 

Department  2.  Appeal  from  Superior 
Court,  Mendocino  County ;  J.  Q.  White, 
Judge. 

Action  by  the  L.  E.  White  Lumber  Com- 
pany against  the  County  of  Mendocino. 
Judgmeat  for  deXeudant,  and  plaintiff  ap- 
peals. Affirmed. 

M.  H.  Iversen  and  Preston  &  Preston,  all 
of  Uklab,  for  appellant.  Hale  McCowen, 
Jr.,  Dist.  Atty.,  of  Ukiah,  tor  respondent 

MELVIN,  J.  Judgment  was  given  against 
plaintiff  after  the  court  bad  sustained  the 
demurrer  to  Itas  second  amended  complaint 
without  leave  to  amend. 

The  suit  was  one  for  the  return  of  taxes 
paid  during  a  number  of  years  by  plaintiff  to 
the  proper  authorities  of  the  county  of  Men- 
docino. By  the  platntUTs  pleading  it  ap- 
pears that  P.  A.  Hyde  and  F.  A.  Hyde  &  Co., 
prior  to  May  8,  1903,  selected  certain  enu- 
merated lands  in  Mendocino  county  with  for- 
est lien  base  under  the  act  of  Congress  of 
June  3,  1897,  and  proper  certificates  for  the 
lands  so  selected  were  issued  by  the  govern- 
ment of  the  United  States ;  that  the  claim  of 
V.  A.  Hyde  and  F.  A.  Hyde  &  Co.  to  a  por- 
tion of  said  land  was  canceled  by  order  of 
the  Commissioner  of  the  General  Land  Office 
of  the  United  States,  and  homestead  entries 
were  allowed  on  said  portion  by  persons  oth- 
er than  the  original  selectors  and  the  plain- 
tiff; that  the  parts  of  the  lands  Included  In 
the  original  selection,  certificates  to  which 
were  not  canceled  by  the  Commissioner's  or- 
der, have  been  Involved  in  litigation  ever 
since  the  original  selection  was  made;  that 
plaintiff  acquired,  and  since  the  8th  of  May, 
1903,  has  held,  an  undivided  two-thirds  Inter- 
est In  all  of  the  title  of  every  sort  acquired 
by  the  original  selectors ;  and  that  from  and 
including  the  year  190*  to  and  Including  the 
year  1910  plaintiff  was  assessed  for  and  paid 
taxes  on  an  undivided  two-thirds  interest  in 


the  lands.  These  payments,  as  it  Is  averred 
further,  were  made  "under  the  erroneous  and 
mistaken  belief  that  the  said  certificates  m> 
Issued  by  the  United  States  for  the  said 
lands  conveyed  the  equitable  title  to  the 
plaintiff,  and  that  such  lands  were  then  and 
there  taxable  to  the  plaintiff."  Plaintiff  also 
denied  actual  or  constructive  possession  of 
the  lands  or  any  part  of  them  at  any  time. 
The  pleading  further  recites  that  on  Feb- 
ruary 1,  1912,  plaintiff  filed  with  the  clerk  of 
the  supervisors  of  Mendocino  county  a  veri- 
fied claim  for  the  refunding  of  said  taxes 
paid  for  the  fiscal  years  1904  to  1910, 
amounting  to  $2,062.21 ;  that  of  this  amount 
the  sum  of  $1,022.36  was  paid  within  three 
years  prior  to  the  filing  of  plaintiff's  claim, 
and  that  the  board  of  supervisors  of  Men- 
docino county  allowed  on  plaintiff's  claim 
only  $209.57  for  taxes  for  the  fiscal  years 
1908,  1909,  and  1910  on  the  lands  as  to  which 
certificates  of  selection  had  been  canceled 
by  the  Commissioner.  By  averment  of  a  sec- 
ond cause  of  action  plaintiff  set  up  a  pay- 
ment of  $244.40  for  the  first  Installment  of 
taxes  for  the  fiscal  year  1911 ;  a  similar  de- 
mand for  repayment;  and  an  allowance  by 
the  board  of  supervisors  for  $38.80  for  the 
same  reason  which  caused  the  other  allow- 
ance. Both  causes  of  action  set  ont  the  fact 
that  plaintiff  had  applied  to  the  proper  au- 
thorities of  the  United  States  for  acceptance 
and  approval  of  the  selections  excepting  the 
lands  regarding  which  the  certificate  had 
been  annulled  but  (to  quote  directly  from 
the  pleading)  "the  said  United  States  has  re- 
fused and  now  refuses  to  approve  the  said 
selections  on  any  of  said  lands  or  to  Issue 
patents  therefor,  on  the  ground  that  the  said 
selections  are  In  litigation,  and  It  cannot  be 
determined  by  the  said  authorities  whether 
or  not  th^  will  finally  approve  said  selec- 
tions or  cancel  the  same." 

[1]  The  demurerr  of  defendant  pleaded  In- 
sufficiency of  facts  averred  and  the  bar  of 
section  3804  of  the  Political  Code.  Undoubt- 
edly the  bar  of  the  statute  was  effective 
against  all  except  the  taxes  paid  within 
three  years  of  the  filing  of  the  verified  claim 
with  the  board  of  supervisors.  Section  3804, 
Pol.  Code.  But  we  need  not  discuss  the  ef- 
fect of  this  limitation  because  the  complaint 
is  radically  defective  In  Its  falure  to  allege 
sufficiently  that  the  assessments  were  illegal. 
It  is  true  that  tbe  pleading  set  forth  a  state- 
ment that  plaintiff  has  never  been  In  the  ac- 
tual or  constructive  possession  ot  the  lands, 
and  that  the  properl^r  b^on^  to  tbe  United 
States  of  America.  It  also  containa  aver- 
ments that  the  land  is  in  litigation,  and  that 
the  proper  authorities  refused  to  approve  the 
selections  or  to  issue  patents  for  any  of  the 
lands.  But  this  is  not  equivalent  to  a  state- 
ment of  facts  showing  that  plaintiff  Is  with- 
out assessable  interest  In  the  property. 

[2]  Undoubtedly  tbe  lands  of  the  govern* 
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ment  are  exeunt  from  the  burdens  ot  taxa- 
tion, and  wUle  it  la  true  that  the  i^eadlng 
before  us  contains  an  avermoit  of  a  coodn- 
don  that  th»  graeral  government  owns  the 
property  It  also  seta  torUi  the  Issuance  by 
the  goTemmoit  of  "pnper  certificates^'  for 
the  selected  lands  to  plaintiff's  predeoesstmB. 
The  sort  of  property  in  land  which  is  tax- 
able under  our  laws  Is  not  limited  to  the  ti- 
tle in  fee.  It  may  include  any  usufructuary 
Interest  or  even  a  mere  right  of  possesslm. 
State  of  California  t.  Moore,  12  Cal.  S6.  An 
assessable  Interest  need  not  be  a  complete 
.  equitable  tiUe.  By  the  act  of  June  4,  1887, 
under  which  the  selecttoiu  were  made  by 
plaintiff's  predecessors  the  United  States 
government  ma^He  a  continuing  offer  to  ex- 
change lands  outside  of  a  forest  reflerration 
for  those  held  by  settlers  within  a  reaerva- 
tioh.  The  exchange  could  be  Initiated  by  the 
surr^der  to  the  land  office  on  the  part  of 
the  settler  of  his  patent  or  deed  to  the  base 
land  and  the  selection  of  realty  In  lieu  of 
that  relinquished.  Houghton  v.  Knight,  156 
Cal.  123,  103  Pac.  844.  Bespondent's  theory 
Is  that  in  all  of  the  selections  made  by  ap- 
pellant In  which  it  met  the  terms  of  the  of- 
fer to  trade  it  acquired  an  equitable  interest 
subject  to  assessment  In  this  behalf  re- 
spondent quotes  as  follows  from  Wlth^ 
spoon  T.  Duncan,  71  U.  S.  (4  Wall.)  210-218, 
18  L.  Ed.  33»: 

"The  contract  of  purchase  is  complete  whep 
the  certificate  of  entry  ia  executed  and  deliv- 
ered, and  thereafter  the  land  ceases  to  be  a  part 
of  the  public  domain.  The  government  agrees 
to  make  proper  conveyance  as  soon  as  it  can, 
nod  in  the  meantime  hol^  the  naked  legal  fee 
in  trust  for  the  purchaser,  who  has  the  equi- 
table title." 

We  quite  agree  with  respondent  that  under 
this  authority  appellant  has  pleaded  an  as- 
sessable interest,  and  has  failed  to  contradict 
such  allegation  by  the  mere  conclusion  set 
forth  In  the  complaint  that  it  has  no  inter- 
est, and  that  the  United  States  has  complete 
title  to  the  assessed  property. 

The  case  of  Wltherspoon  v.  Duncan,  dted 
above.  Is  in  many  of  its  aspects  similar  to  the 
one  at  bar.  In  that  case  the  Supreme  Court 
of  the  United  States  was  considering  an  ef- 
fort made  to  set  aside  a  tax  title  arising  from 
a  failure  to  pay  taxes  levied  by  the  state  of 
Arkansas  after  a  certificate  of  entry  had 
been  Isfued  by  the  Land  Office,  but  before 
a  patent  had  been  obtained.  The  Supreme 
Court  held  that  after  a  certificate  of  entry 
had  been  obtained  the  lands  could  In  no  just 
sense  be  regarded  as  public  because  if  th^ 
were  snbject  to  sale  the  government  had  no 
power  to  TRvolce  the  entry  and  withhold  the 
patent.  In  the  opinion  of  the  court  delivered 
by  Mr.  Justice  Davis  the  following  language 
was  used: 

"As  the  patent  emanates  directly  from  the 
President,  it  necessarily  happens  that  years 
elapse,  before,  in  the  resular  course  of  business 
in  the  Oeneral  Land  Office,  it  can  laaue:  and  if 
the  right  to  tax  was  in  alwyance  during  this 


time,  it  would  work  a  great  hardship  to  the 
state;  for  the  purchaser,  as  soon  as  he  gets  bis 
certificate  of  entry,  is  protected  in  his  proprie- 
tary interest,  can  take  possession,  ana  make 
valuable  and  lasting  improvements,  which  it 
would  be  difficult  to  separate  from  the  freehold 
for  the  purpose  of  taxation.  If  it  was  the  pur- 
pose of  the  acts  of  Congress,  by  whidi  the  neir 
states  were  admitted  into  the  Union,  to  pro* 
hibit  taxation  antU  the  patent  was  granted,  the 
national  authority  would  never  have  suffered, 
without  questioning  it,  the  universal  exerdae 
of  the  power  to  tax  on  the  basis  of  the  original 
entry." 

Summing  up,  the  learned  Jnstloe  said: 
"The  power  to  tax  exists  as  soon  as  the  own- 
ership ia  changed,  and  this  ia  effected  when  the 
entry  Is  made  on  the  terms  and  in  the  modes  il- 
lowM  by  law."  ■ 

[3]  The  complaint  contains  the  allegation 
that  the  lands  are  and  ever  since  the  selec- 
tions of  Its  predeces&ors  have  been  In  litiga- 
tion, but  there  Is  no  allegation  regarding  tbe 
details  nor  the  merits  of  the  controversy  or 
controversies  Involved.  The  mere  fact  that 
the  title  Is  In  dispute  does  not  exempt  the 
land  from  taxation.  Herrlck  v.  Sargent,  140 
Iowa,  690,  117  N.  W.  761,  132  Am.  St  Kep. 
281;  Northern  Pacific  Railroad  Ca  v.  Patter- 
son, 164  U.  S.  130-133,  14  Sup.  Ct  977,  978 
(38  L.  Ed.  934).  In  the  latter  case  the  rule 
was  thus  stated  by  Mr.  Chief  Justice  Fuller, 
who  delivered  the  court's  oplnlCHi: 

"If  tbe  legal  or  equitable  title  to  the  lands 
or  any  of  them  was  in  the  plaintiff,  then  it  was 
liable  for  tbe  taxes  on  all  or  some  of  them,  and 
the  mere  fact  that  the  title  might  be  In  contro* 
versy  would  not  appear  in  itself  to  furnish  suffi* 
cient  reason  why  plaintiff  should  not  determine 
whether  the  lands  or  some  of  them  were  wordi 
paying  taxes  on  or  not." 

These  authorities  suffldently  support  the 
ruling  of  the  court  In  sustaining  the  demur> 
rer.  It  Is  true  that  aca>rdlng  to  the  authori- 
ty of  Durham  v.  Hussman,  88  Iowa,  29,  55 
N.  W.  11,  which  on  appeal  is  reported  In  165 
n.  S.,  at  page  144,  17  Sup.  Ct  253.  41  L.  Ed. 
604,  an  Intending  purchaser  from  the  govern- 
ment does  not  acquire  an  equitable  Interest 
in  property  until  he  has  done  all  that  is  re> 
quired  of  him.  But  In  the  present  case  there 
is  no  pleading  to  the  effect  that  the  holder 
I  of  the  certificate  Issued  by  the  Land  Office 
I  has  not  complied  with  all  the  legal  require- 
I  meote  entitling  it  to  a  patent.   In  Durham 
1 V.  Hn&sman  it  appeared  that  the  Commls- 
'  sloner  of  the  Land  Office  had  actually  sns- 
I  pended  all  proceedings  under  the  entry,  and 
had  canceled  the  bounty  land  warrant  xaAet 
whidi  tbe  location  had  been  made  before  tbe 
levy  of  tbe  state  tax  upon  which  the  unsn^ 
cessful  lit^iant  sought  to  fotmd  his  alleged 
tax  title. 

Appellant  dtes  iilen  v.  Pedro,  136  CaL  1, 
68  Pac.  99,  Boberte  v.  Oebhart.  104  CaL  67,  ST 

Paa  782,  and  Slade  v.  County  of  Butte.  14  CaL 
App.  453,  112  Pac.  485,  to  support  the  coDtett- 
tlon  that  until  the  Secretary  of  the  Interior 
approves  the  selection,  the  legal  and  equita- 
ble title -are  both  in  the  United  States  and 
are  not  taxable.  But  It  la  to  be  remembered 
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tbat  In  eacA  of  these  cases  the  certificates  of 
purchase  were  Issued  by  the  state  ot  Cali- 
fornia for  lands  which  belODged  to  the  Unit- 
ed States,  but  which  had  never  been  coo- 
flrmed  to  the  state.  In  the  case  at  bar  the 
certificates  had  been  Issued  by  the  ^ep^^- 
sentatlre  of  the  general  government,  the 
holder  of  the  fee. 

The  case  of  Cosmos  Exploration  Ca  t. 
Gray  Eagle  Oil  Co.,  190  U.  S.  301,  23  Sup.  Ct. 
692,  47  L.  Ed.  1064,  Is  not  in  point  to  estab- 
lish the  asserted  principle  that  no  taxable  ti- 
tle nor  equity  arises  until  the  application  of 
the  selector  of  lieu  lands  has  been  confirmed 
by  the  Secretary  of  the  Interior.  It  was 
merely  held  In  that  case  that  the  complain- 
ant did  not  have  a  complete  e<]uitable  title 
which  would  entitle  It  to  maintain  an  action 
enjoining  another  from  Interfering  with  Its 
possession  of  the  land  Involved. 

Our  conclusion,  based  upon  the  foregoing 
discussion,  renders  unnecessary  any  analysis 
of  the  other  questions  raised  in  the  briefs. 

The  judgment  Is  affirmed. 

We  concur:  WILBUR,  J.;  VICTOR  B. 
SHAW,  Judge  pro  tern. 


an  Cal.  TIM 
8POTTON  T.  SUPERIOR  COURT  et  al. 
(S.  F.  8674.) 

(Supreme  Court  of  California.   March  13, 1913.) 

1.  Appeal  ahd  Eb&or  «=s>345(1)— Mandautts 
^9lO— Mandate  to  Cokfei.  Seitleuxnt  of 
Bnx  or  Exceftiovs. 

Where  judgment  was  entered  December  16th 
and  order  denying  defendant's  motion  for  a 
new  trial  entered  February  10th  foltowiog,  an 
appeal,  taken  March  13tb,  from  final  judgment 
came  too  late,  in  view  of  Code  Civ.  Proc.  § 
939,  reqoirlng  appeal  within  80  days  after  entry 
of  order  denying  a  motion  for  new  trial,  and 
mandate  will  not  issue  to  comjwl  settlement  of 
bill  of  exceptions  to  be  used  on  such  appeal,  as 
sncb  writ  will  not  issue  to  enforce  a  mere  ab- 
stract right  which  would  be  of  no  benefit  to  ap- 
plicant. 

2.  Afpbai.  and  Ebbob  ®=>34£(1)— Extension 
OF  Tiu  mat  AppKAL— Pendency  of  Mo- 
tion. 

The  pendency  of  a  motion  under  Code  Civ. 
Proc.  §S  663,  663a,  for  setting  aside  judgment 
and  entering  another  and  different  judgment  on 
findfnni  of  lact  would  not  extend  the  time  for 
appeal  from  Jodgment 

In  Bank.  Application  for  writ  of  mandate 
by  E.  K.  Spotton  against  the  S'uperlor  Court, 
etc.,  to  compel  settlement  of  a  bill  of  ex- 
ceptions to  be  used  on  appeal  from  final  Judg- 
ment Denied. 

C.  B.  Baender,  of  San  Frandaco,  tai  pe- 
Uttoner. 

PER  CURIAM.  [1,2]  ThU  Is  an  appllca- 
tiOD  for  a  writ  of  mandate  to  compel  the 
■ettlement  of  a  bill  of  exceptions  to  be  used 
on  aroeal  from  final  Judgment  Unless  there 
l8  an  appeal  on  which  the  bill  of  exertions 
can  be  used,  mandate  will  not  iasne,  for  such 


a  writ  will  not  issue  where  it  wonld  be  of  no 
benefit  to  the  fttq>Ucant,  or  to  enforce  a  mere 
abstract  right  unattended  by  any  eubstantial 
benefit  to  the  petitioner.  Gay  v.  Torrance, 
146  CaL  147,  78  Pac.  540.  The  only  appeal 
as  to  which  it  is  suggested  that  the  bill  of 
exceptions  could  he  used  is  an  alleged  appeal 
from  a  final  Judgment  The  learned  Judge 
of  the  trial  court  concluded  that  tills  attempt- 
ed appeal  was  not  taken  within  the  time  al- 
lowed by  law,  and  we  are  satisfied  that  he 
was  right  in  so  concluding.  The  final  Judg- 
ment was  entered  December  16,  1916.  An 
order  denying  petitioner's  motion  for  a  new 
trial  was  entered  February  10,  1917.  The 
time  for  appeal  from  the  Judgment  was  lim- 
ited to  30  days  after  entry  In  the  trial  court 
of  such  order  of  denial.  Section  939,  Code 
Civ,  Proc.  The  appeal  was  not  taken  until 
March  13,  1917,  which  was  one  day  too  late. 
Petitioner's  claim  te  that  the  time  was  fur- 
ther extended  by  the  pendency  of  a  motion 
made  under  sections  663  and  663a  of  the 
Code  of  CivU  Procedure  for  the  setting  aside 
of  the  judgment  and  the  entry  of  another 
and  different  Judgment  on  the  findings  of  fact. 
This  motion  was  not  decided  until  some  time 
in  March,  1917.  Such  a  motion  is  not  a  pro- 
ceeding on  motlMJ  for  new  trial,  and  the 
pendency  of  such  a  motion  Is  altogether  Im- 
material in  determining  the  time  within 
which  an  appeal  must  be  taken.  That  ques- 
tion Is  determined  In  clear  and  unambiguous 
terms  by  the  provisions  of  section  939  of  thp 
Code  of  Civil  Procedure,  and  the  proceeding 
on  motion  for  new  trial  therein  referred  to 
Is  the  proceeding  covered  by  sections  65G  to 
660  of  the  Code  of  Civil  Procedure.  Our 
law  gives  a  separate  appeal  from  an  order 
made  by  the  court  on  the  motion  referred  tfi 
in  sections  663  and  063a  of  the  Code  of  Civil 
Procedure. 

The  application  for  a  writ  of  mandate  If 
denied. 

077  Cal.  721) 
Ex  parte  HORR.  (Cr.  2148.) 

(Supreme  Court  of  California.   March  14,  1918.) 

1.  Cbiujnal  Law  «=9l011— Habeas  Cobpus 
«=s>30Cl)— Certiobabi— <Sbounds— Ebborb. 

Any  error  in  refusing  transfer  to  another 
department  ot  the  court  for  bias  and  prejudice 
of  the  judge  is  not  a  matter  goiag  to  the  court's 
jurisdiction,  so  as  to  allow  Its  consideratioo  on 
application  for  writ  of  habeas  corpus  or  certio- 
rari. 

2.  Ckihinal  Law  «=»1011— Habeas  Cobpus 
'S=>25(1)  —  Cebtiorabi  —  Obounds  —  In 
SUFFICIENT  Evidence. 

Tbat  evidence  was  insufficient  to  prove  the 
charge  is  not  available  on  application  for  writ 
of  habeas  corpus  or  certiorari. 

In  Bank.  Application  by  Alexander  Horr 
for  writs  of  habeas  corpus  and  certiorari. 
Denied. 

Charlotte  F.  Jones,  of  Seattle,  Wash.,  for 

petitioner. 
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PER  CTTBIAH.  In  our  opinion  tbe  peti- 
tion does  not  ahov  any  good  gronnd  for  tbe 
Issuance  of  either  a  writ  of  habeas  corpoB 
or  a  writ  of  certiorari.  To  oar  mlnda  tbe  or^ 
dinance  of  the  city  and  county  ot  San  Fran- 
cisco here  involved  la  not  Tlolatlve  of  any 
provision  of  either  state  or  federal  Constitu- 
tion and  Is  a  valid  enactment 

[1.2]  The  complaint  In  tbe  police  cou^ 
stated  facts  sufficiently  showing  a  public  of- 
fense in  view  of  the  provisions  of  said  or- 
dinance. Tbe  claim  that  the  police  court 
erred  Id  refusing  to  grant  a  transfer  to  an- 
other department  of  that  court  because  of  the 
alleged  bias  and  prejudice  of  the  police  Judge 
Is  not  a  matter  going  to  the  Jurisdiction  of 
the  court  and  cannot  be  considered  on  this 
application.  The  claim  that  the  evidence  giv- 
en on  the  trial  was  not  sufficient  to  prove 
the  charge  Is  also  a  matter  not  available  to 
petitioner  on  such  an  application  as  this,  and 
tbe  same  appears  to  be  true  as  to  all  other 
claims  made  in  support  of  the  application. 

Tbe  application  Is  denied.  ' 

an  CaL  697)  — ~ 

VEREIN  at  ox.  v.  FBET.    (L.  A.  4174.) 
(Supreme  Court  of  California.  Hardi  12, 1918.) 

1.  Principal  and  Agent  ®=:s23(1)— Evidekcb 
OF  Relation— SuFFiciKNcT. 

'Id  action  to  cancel  contract  for  loan,  evi- 
dence heU  to  support  fiodin^  that  person  nego- 
tiating It  was  agent  of  plaintiffs,  and  not  de- 
fendant 

2.  TaiAL  «=»395(1)— FinniNGS— Rkbponse  to 
Issues. 

In  action  to  caned  contract  for  loan  procur- 
ed through  an  agent  a  finding  that  he  was  plain- 
tiff's agent  was  equivalent  to  finding  that  he 
was  not  defendant's  agent 

Department  2.  Appeal  from  Superior 
Court,  San  Diego  County;  C.  N.  Andrews. 
Judge. 

Action  by  A.  Vereln  and  wife  against 
Charles  Frey.  From  a  Judgment  for  defend- 
ant, and  order  denying  new  trial,  plalntlfts 

appeal.  Affirmed. 

BlscboS  &  Thompson,  of  Escondldo,  for  ap- 
pellants. Therou  Stevens  and  J.  R.  QlllUand, 
both  of  San  Diego,  for  respondent 

MELVIN,  J.  Plaintiffs  appeal  from  a 
Judgment  and  from  an  order  denying  their 
motion  for  a  new  trial. 

There  is  very  little  difference  between  the 
parties  to  the  litigation  regarding  the  facts. 
Plaintiffs  applied  to  one  Engelman,  a  loan 
agent,  for  money  to  erect  a  house  on  their 
land.  The  application  was  In  writing  and 
contained,  among  other  things,  the  following 
iangnage : 


BBPOHTEB  (ObL 

"Too  are  hereby  authorised  to  procure  this 
loan  from  any  person  or  company  and  apply  ao 
much  of  the  proceeds  of  said  loan  aa  is  needed 
to  remove  any  existing  incumbrances,  and  to 

Eay  for  tbe  certificate  of  title,  recording  fees, 
isurance,  or  any  necessary  expenses  in  closing 
the  loan." 

'  Thereafter  Engelman  arranged  with 
Charles  Prey  to  advance  fl30  on  a  note  for 
$1^50,  supported  by  a  mortgage.  Such  a 
note  and  mortgage  were  executed  by  plain- 
tlCTs,  deilvM«d  to  Engelman  and  by  him 
transmitted  to  Frey,  and  pursuant  to  agree- 
ment $600  was  thm  paid  to  Engelman.  Sob* 
seguently  the  balance  of  tbe  $1,200,  In  varl- 
uu.<  sums  as  Eu^felman  reported  the  need  for 
funds  to  pay  bills  due  on  the  house  under 
construction  ou  the  premises,  was  paid. 
riaintiCTs  assorted  that  tbey  bad  received 
only  $500,  vhicb  they  offered  to  restore,  and 
they  aslced  for  a  cancellation  of  their  con- 
tract with  defendant.  Tbe  court  decided 
that  tbe  payment  by  the  defendant  of  the  sev- 
eral sums  which  aggregate  $1,200  to  P.  J. 
Engelman  constituted  a  payment  to  the  plain- 
tlflTs  of  the  full  consideration  for  the  execu- 
tion ot  tbe  note  and  mortgage. 

[t]  Plaintiffs  attack  the  ending  that  in  aU 
matters  relating  to  tbe  loan  and  receiving 
payment  tbereon  Engelman  acted  as  tbe  duly 
authorized  agent  of  plalntlfb.  There  can  be 
no  doubt  of  tbe  correctness  of  this  finding. 
In  addition  to  the  writing  quoted  above,  there 
was  testimony  on  the  part  of  the  plaintiff  A. 
Vereln  that  he  never  saw  defendant  dniing 
the  prepress  of  the  building  and  that  he 
knew  Engelman  was  handling  tbe  money. 
True,  be  says,  he  objected  to  that  arrai^ 
meut,  yet  confessedly  the  $500,  for  repayment 
of  which  he  admits  himself  bound,  was  paid 
by  Engelman  In  settling  bills  of  those  who 
had  performed  labor  and  furnished  materi- 
als for  the  building  on  the  land  of  plaintUb. 
Not  only  tbe  writing,  but  the  entire  course  of 
conduct  ou  the  part  of  Tereln  supported  the 
court's  finding  and  conclusion  regarding  En- 
gelman's  agency. 

[2]  Complaint  is  made  by  appellants  that 
there  was  no  finding  by  the  court  responsive 
to  the  evidence  tending  to  show  that  Engel- 
man was  tbe  agent  of  Frey.  No  such  Issue 
was  raised  by  the  pleading,  but,  if  it  had 
been  raised,  no  finding  on  that  matter  would 
have  been  necessary,  because  tbe  court  found 
on  evidence  'duly  supporting  such  finding 
that  Engelman  was  the  agent  of  plaintiffs— 
an  equivalent  to  a  finding  that  he  was  not 
Frey's  agent 

Tbe  Judgment  and  order  are  affirmed. 

We  concur:  WILBUR,  J.;  VICTOtt  E. 
SHAW,  Judge  pro  tem. 
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OS  CaJ.  ApiK  «) 
PANTER  T.  NATIONAL  StJRETT  CO. 
(Civ.  2111.) 

(District  Court  of  Appeal,  First  District.  Cali- 
fornia.  Jan.  25,  1018.    RehearisK  Denied 
by  Supreme  Court  March  25.  T9i&)  ' 

L  Pleading  <8=>129 (2)— Admission  —  Fail- 
ore  TO  Deny. 
Iq  an  action  on  a  surety  company's  bond 
executed  to  protect  plaintiff  against  the  dam- 
ages  resultingr  from  an  iajunction  which  bad 
been  issued  in  a  prior  action  against  bim, 
defendant's  failure  to  deny  the  allegation  that 
the  bond  was  such  an  undertaking  was  an  ad- 
mission that  it  was  given  in  consideration  of  a 
pre-existing  injunction,  and  sqch  fact  need  not 
be  further  proved  or  found. 

2.  Pleading  «=>310— Mat-tebs  or  Substance 
—Necessity  to  Allege— Exhibit. 

Recital  of  the  cousideratiOD  in  the  bond 
in  suit,  though  the  bond  was  attached  to  and 
made  part  of  the  complaint,  did  not,  as  matter 
of  pleading,  control  the  specific  allegations  of 
the  complaint  as  to  the  actual  consideration 
for  the  bond,  since  matters  of  substance  must 
be  alleged  directly,  not  by  way  of  recital  or  ref- 
erence, much  less  by  exhibits  merely  attached  to 
the  pleading. 

3.  Pleadinq  ^=9406(7)  —  Essential  Alleoa- 
Tioss— Recitals  of  Exhibit, 

In  the  absence  of  a  special  demurrer  for  un- 
certainty, direct  and  essential  allegations  in  a 
complaint  will  not  be  modified,  controlled,  or 
defeated  by  the  recitals  of  an  inatrument  at- 
tached to  the  cuiiiplaiut. 
■  4.  Injunction  *=>252(4)  —  Intebest— Ex- 
penses IN  Suit— Statute. 

Under  Civ.  Code,  S  3287.  providing  that 
every  person  entitled  to  recover  damages  certain 
or  capable  of  being  made  certain  by  calculation, 
et&i  is  entitled  to  recover  interest  from  the  day 
the  right  to  recover  is  vested  in  him,  in  an  ac- 
tion on  a  bond  to  secure  plaintiff  against  dam- 
ages resulting  from  an  injunction  Issued  In  a 
prior  action  against  him,  judgment  for  plain- 
tiff properly  provided  for  interest  on  allowances 
for  counsel  fees  and  expenses  incidental  and 
necessary  to  plaintiff's  successful  endeavor  to 
secure  dissolution  of  the  injunction ;  the  several 
items  of  expense  not  being  uncertain  or  in- 
capable of  being  made  certain  by  calculation. 

Appeal  from  Superior  Court,  City  and 
County  ot  San  Francisco;  J.  M.  Seawell, 
Jadg& 

Action  by  Frank  Panter  against  the  Na- 
tional  Sorety  Company.  From  a  Judgment 
tat  plaintiff,  defendant  appeals.  Affirmed. 

Hetson,  Drew  &  HcEenzie  and  B.  G.  Hud- 
son, all  of  San  Fcandsco,  for  appellant. 
Morrison,  Dnnne  ft  Brobeck,  of  San  Fran- 
cisco (R.  U  McWUllams,  of  BnrUngame,  of 
counsel),  tor  respondent 

LBNNON,  P.  J.  This  la  an  appeal  from  a 
Jn^^nent  In  favor  of  plaintiff  in  an  action  to 
recover  damages  upon  a  bond  given  by  the 
defendant  National  Surety  Company. 

The  facts  of  the  case  briefly  stated  are 
tliese:  On  December  21,  1910,  a  prior  action 
was  instituted  in  the  superior  court  of  Men- 
docino county  by  one  Jacobs  against  Frank 
Panter,  the  plaintiff  here,  and  others,  In 
whlcb  action,  on  the  said  21st  day  of  Decem- 
ber, 1010,  the  court  issued  an  order  of  Injunc- 
tloD,  restraining  the  defendants  there  from 


the  commission  of  certain  acts,  and  prohibit- 
ing the  Crocker  Nati<mal  Bank  from  paying  or 
crediting  to  the  account  of  Frank  Panter,  the 
plaintiff  here,  any  mtmeys  or  stock  then  lu 
Its  hands  or  thereafter  to  be  received  by 
virtue  of  a  certain  contract.  Thereafter,  on 
January  ll,  1911,  the  defendant  National 
Surety  Company  executed  Its  undertaking  In 
the  sum  of  $2,500,  which  purported  to  be 
obligated  to  protect  the  plaintiff  here  from 
any  damages  resulting  to  him  by  reason  of 
the  Issuance  of  an  injunction  In  that  action. 
After  the  service  of  the  Injunction  on  the 
bank,  Panter  demanded  of  it  payment  to  him 
of  the  sum  of  $35,544.57,  the  amount  which 
it  had  in  Its  possession  credited  to  his  ac- 
count. In  compliance  with  the  writ  the  bank 
refused  payment  The  cause  was  transferred 
to  the  superior  court  of  iSbasta  county,  and 
the  injunction  of  December  21,  1910,  was 
there  dissolved  on  April  4,  1911. 

In  the  present  action  upon  the  bonA,  Judg- 
ment was  rendered  and  entered  for  plaintiff 
Frank  Panter  In  the  sum  of  $1,576.05,  being 
$750  paid  to  counsel  for  securing  a  dlssoju- 
tlon  of  the  Injunction,  $252.43  Interest  on 
that  sum  from  date  of  Its  payment  to  Janu- 
ary 27,  1916,  at  7  per  cent,  $36.20  expenses 
of  Panter  for  two  trips  necessary  and  Inci- 
dental to  the  securing  of  the  dissolution  of 
the  writ,  and  $12.19  interest  thereon,  and 
the  sum  of  $525.23  as  the  reasonable  value 
of  the  use  of  the  sum  of  $32,544J}7  from 
January  12,  1911,  to  AprU  4,  1911. 

The  principal  point  presented  upon  this  ap- 
peal Is  that  the  bond  In  suit  was  without 
consideration. '  Tills  contention  is  based  on 
recitals  In  the  bond,  which  was  attached  to 
and  made  a  part  of  the  plalntlfTs  amended 
complaint  The  recitals  referred  to  are  that: 
'  "Whereas  the  above-named  plaintiff  had  com* 
menced  or  is  about '  to  commence  aa  action 
'  *  *  against  the  above-named  defendants, 
and  1b  about  to  apply  for  an  injunction  in  said 
action  against  said  defendants:  •  *  *  Now, 
therefore,  the  underiugned.  National  Surety 
Company,  a  corporation,  •  •  •  In  considera- 
tion of  the  premises,  and  of  the  issuing  of  said 
injunction,  does  hereby  undertake  in  the  sum  of 
$2,500  and  promise  to  the  effect  that  in  case 
said  injunction  shall  Issua,  the  said  plaintiff  wHl 
pay  to  the  said  parties  enjoined,  such  damagea, 
not  exceeding  the  sum  of  $2,600  aa  such  parties 
may  sustain  by  reason  of  said  mjunc* 
tioh.  •  •         '  ^ 

The  bond  was  approved  And  filed  on  the 
11th  day  of  January,  1911,  three  weeks  after 
the  Issuance  of  the  Injunction  out  ot  which 
the  alleged  damages  arose.  It  is  contended 
that  the  undertaking,  having  been  given  after 
the  issuance  of  the  writ,  could  not,  in  the 
fbce  pf  the  recitals  above  quoted,  be  consid- 
ered as  having  Ijeen  given  In  consideration  of 
the  issuance  of  the  writ,  and  that.  Inasmuch 
as  the  record  does  not  show  that  any  writ 
was  subsequently  issued,  it  must  be  held  that 
the  undertaking  was  executed  without  con- 
sideration. 

[1]  This  contention  Is  answered  by  the 
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[Readings  In  the  casa  Tlie  defmdaot  neither 
denied,  nor  attempted  to  deny,  the  allega- 
tixxta  of  the  plaintiff's  amended  complidnt; 
to  the  effect  that  the  bond  In  suit  was  an  un- 
dertaking executed  by  the  corporation  de- 
fendant to  protect  the  plaintiff  herein  against 
tbe  damages  .resulting  from  an  injunction 
whldi'  had  been  Issued  In  the  primr  actfam. 
The  fallnre  to  deny  that  allegatl<Hi  was  an 
admission  that  the  bond  In  soit  was  t^ren  In 
condderatlon  of  a  pre-existing  Injunction. 
And  It  Is  the  rule  that  a  fiict  admitted  by  tbe 
pleadings  need  not  be  further  proved  or 
found. 

I?}  The  redtal  of  the  consideration  in  the 
bond,  even  thou^  the  bmd  was  attached  to 
and  made  a  iKtrt  of  the  complaint,  did  not 
as  a  matter  of  pleading  control  and  prevail 
over  the  specific  all^atltms  ot  the  complaint 
as  to  what  was  the  actual  consideration  txa 
the  bond.  This  Is  so  because  it  la  the  rule 
that: 

"Mattm  of  snbstance  must  be  aUned  In  di- 
rect terms,  and  not  by  way  of  redtai  or  refer- 
ence, much  less  by  exhibits  merely  attached  to 
the' pleading.  Whatever  ig  an  essential  element 
to  a  cause  of  action  must  be  presented  by  a 
distinct  averment,  and  cannot  be  left  to  an  in- 
ference to  be  drawn  trma  the  coDstmction  of  a 
docum<>nt  attached  to  the  complaint."  Biirkett 
V.  Griffith.  90  Cal.  632,  27  Pac.  627,  13  L. 
R,  A.  707,  25  Am.  St  Rep.  161;  Mayor  v. 
Signoret,  60  GaL  2S8;  Htbemia  SavinES  & 
Loan  Society  v.  Thornton,  117  CoL  481,  49  Pac. 
673;  Ahlers  v.  SmUey,  U  GaL  App.  343,  101 
Pac.  997. 

[8]  Tbe  converse  of  this  rule  must  be  that. 
In  the  absence  of  a  special  demurrer  for  un- 
certainty, direct  and  essential  allegations  In 
a  complaint  will  not  be  modified,  controlled, 
or  defeated  by  the  recitals  of  an  Instrument 
attached  to  the  complaint  Hibemla  Savings 
&  Loan  See.  t.  Thornton,  supra;  Blaslugame 
V.  Home  Ins.  Co.,  75  Cal.  633,  17  Pac.  925; 
San  E^andsco  Sulphur  Co.  v.  .^tna  Ind^- 
nlty  Co.,  11  Cal.  App.  695,  106  Pac.  111.  No 
demurrer  was  Interposed  to  the  amended 
complaint  In  the  present  action. 

[4]  Xt  Is  contended  that  tbe  Judgment  Is 
erroneous  In  so  far  as  It  provides  for  Interest 
on  the  allowances  for  counsel  fees  and  ex- 
penses incidental  and  necessary  to  the  plain- 
tiff's successful  endeavor  to  secure  the  dis- 
solution of  the  writ  of  injunction.  The  suf- 
ficiency of  the  evidence  to  support  the  trial 
court's  finding  of  plaintiffs  expenditures  In 
this  behalf  Is  not  assailed  nor  is  it  contended 
that  the  several  Items  of  expense  referred  to 
were  not  properly  assessed  as  damages,  nor 
that  the  amounts  so  found  to  have  been  ex- 
pended by  the  plaiutiff  were  uncertain  or  In- 
capable of  being  made  certain  by  calculation. 
It  la  the  rule  that: 

"EJvery  person  who  in  entitled  to  recover  dam- 
ages certam,  or  capable  of  being  made  certain 
by  calculation,  and  the  right  to  recover  which 
is  vested  in  him  upon  a  particular  day.  Is  enti- 
tled also  to  recover  interest  thereon  from  that 
day.  except  during  Buch  time  as  tbe  debtor  is 


prevmted  by  law,  or  by  tha  act  of  Sie  credltoTi 
from  paying  the  debt"  Glv.  Code,  S  3287. 

Tbe  Judgment  appealed  from  ia  affirmed. 

We  concur:  KBRBIOAN,  J.;  BEIASLT, 
Judge  pro  tent. 

PBB  CCBIAl^  The  foregt^g  affirmance 
of  the  Judgment  after  a  cimsideratlon  of  the 
case  upon  Its  merits  dUvoses  of  the  necessity 
of  dlacusidng  and  deciding  the  motion  to  di»> 
n^  the  appeal. 

.  (M  OaL  App.  lau 

HOUGH  et  aL  V.  FERGUSON  et  nx. 
(Civ.  2306.) 

(EHstrict  Court  of  Appeal,  First  District,  Cali- 
foruia.  Feb.  2,  1918.  Rehearing  Denied 
March  4,  1918.  Denied  by  Supreme  Court 
April  1,  1918.) 

1.  Appeal  and  Esbob  <S=j1071  (3)— HARMxraa 
Enit OR— Findings  Against  Etioence. 

Where  appellant  could  not  have  had  Judg- 
ment had  a  fanding  been  the  other  way,  tbe  fact 
that  such  finding  was  against  the  weif^t  of  evi- 
dence was  no  ground  for  reversal,  since  it  waa 
not  prejodieiaL 

2.  VinnoB  and  Purobasbb  «a>44— Fbavxh^ 
Bights  or  Pabties— ETmsncB. 

In  suit  to  foreclose  purchase-money  mort- 
gage, where  defendants  set  up  fraud  inducing 
purchase,  evidence  held  to  sustain  Judgment  for 
plaintiffs. 

3.  Vendor  and  PuRCiuflEB  <»43(1)— Fbattd 

—Rights  of  Pabtiks. 
Where  purciiascrB,  after  obtaining  notice 
and  knowledge  of  alleged  fraudulent  representa- 
tiona,  applied  for  extension  of  time  to  make 
payments,  they  were  thereby  precluded  from 
raising  question  of  fraud. 

Ai^al  from  Superior  Court,  Fresno  Coun- 
ty; H.  Z.  Austin,  Judge. 

Suit  by  W.  W.  Hough  and  others  against 
George  A.  Ferguson  and  wife,  wherein  de- 
fendants filed  a  cross-complaint  Decree  for 
plaintiffs,  and  defendants  appeaL  Affirmed. 

Henry  Hawson,  of  Fresno,  and  John  a. 
Wall,  of  Mariposa,  for  appellants.  Barnard 
&  Watters  and  Harris  &  Hayhurst,  all  of 
Fresno,  for  respondents 

BEASLT,  Judge  pro  ton.  [1]  This  Is  an 
action  to  foreclose  a  mortgage.  In  April, 
1912,  the  plalntllLs  were  the  owners  of  the 
893  acres  of  land  in  Fresno  county  on  whlcb 
they  seeK  to  foreclose.  They  exchanged  this 
land  with  defendants  for  land  In  isan  Ber- 
nardino county,  and  as  a  part  of  tbe  tran^ 
action  took  from  the  defendants  this  mort- 
gage. This  action  was  begun  over  18  months 
after  the  mortgage  was  given.  The  defend- 
ants filed  a  cross-complaint,  in  wtiich  they 
allege  that  they  were  defrauded  by  the  plain- 
tiffs in  said  exchange  of  lands.  The  trial 
court  found  against  the  defendants  on  all  ot 
the  issues  made  by  the  cross-complaint,  and 
these  llndlngs  are  attacked  on  the  groimd 
that  tbey  are  not  sustained  by  the  eTldeQC&. 
Conceding  that  this  criticism  is  Just  as  to 
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some  of  the  fiDdings,  still,  as  was  said  In 
McCreery  t.  Wells,  94  Cal.  485,  29  Pac.  877: 
"A  finding  a^inst  evidence  is  not  always 
ground  for  reversal.  Thus  it  Is  not  prejudicial 
error  to  make  a  finding  against  evidence  in  a 
case  wliere  the  appellant  could  not  bave  recov- 
ered judgment  even  it  the  fin^g  had  been  the 
other  way." 

We  tiiink  the  ivinclple  there  annouDced  is 
to  be  given  application  to  tills  case.  Exam- 
ining the  record  with  this  rule  in  mind, 
the  following  drcumstanoes  are  disclosed 
thereby : 

[2, 3]  The  fraudulent  mlsrepreseotatlons 
by  which  the  defendants  claim  they  were  in- 
duced to  make  the  exchange  of  properties 
consisted  of  statements  as  to  the  productivity 
of  the  soil  of  the  Fresno  county  tract,  and 
In  particular  a  statement  that  a  certain  des- 
ignated part  of  it  was  subirrlgated  by  seep- 
age from  the  San  Joaquin  river  which  forms 
one  of  its  boundaries.  The  court  found  that 
Hongh,  who  was  charged  with  making  these 
misrepresentations,  did  not  do  so;  and  it 
cannot  be  said  that  the  evidence  taken  as  a 
whole  Is  not  susceptible  of  this  construction ; 
in  fact,  it  seems  to  us  that  the  trial  court 
was  fully  justified  in  so  finding.  There  Is 
other  evidence  to  which  the  court  could 
hardly  have  given  any  other  meaning  than 
that  embodied  in  the  findings  which  support 
the  judgment.  For  example,  the  court  found 
that  both  defendants  examined  this  property 
at  length  and  with  great  care  before  the 
trade  was  made,  and  that  they  were  not 
hindered  in  any  way  while  doing  so.  The 
court  also  found  that  the  defendants  lived 
on  the  property  for  many  months,  and,  be- 
ing in  default  in  their  payments  on  the  mort- 
gage, applied  to  plaintiffs  for  and  received 
extensions  of  time  on  such  payments.  By 
so  doing,  after  they  had  been  put  upon  no- 
tice of  the  alleged  fraudulent  character  of 
the  representations  which  induced  them  to 
enter  Into  the  transaction,  they  were  pre- 
cluded from  later  raising  the  question  of 
fraud.  Bearing  on  this  point  Is  the  fact  that 
among  the  misrepresentations  charged  were 
those  as  to  the  fertility  and  character  of  the 
land  received  by  the  defendants  In  the  ex- 
change. Their  testimony  shows  that  imme- 
diately upon  taking  possession  of  the  proi>- 
erty,  and  within  less  than  one  month  after 
the  deal  was  closed,  they  began  plowing  the 
land,  and  discovered  that  it  was  dry,  porous, 
sandy,  and  of  poor  quality;  Indeed,  that  It 
was  80  devoid  of  moisture  that  they  could 
not  -plow.  This  fact  alone  should  have  pot 
them  upon  Inquiry  as  to  the  truth  of  the 
main  misrepresentation  upon  which  they 
claim  to  have  relied,  namely,  that  the  lands 
were  subirrlgated  from  the  waters  of  San 
Joaquin  river.  There  seems.  Indeed,  to  have 
been  no  excuse  for  not  Instituting  their  in- 
quiry at  this  time.  The  only  one  which  they 
attempt  to  offer  la  that  Hough,  upon  his  a^ 
tentlon  being  called  to  this  condition  of  the 


land,  Informed  them  that  It  was  a  veiy  dry 
year  and  that  they  must  wait  for  sublrrlga- 
tlon  until  a  dry  creek,  known  as  Sand  creek, 
running  through  the  property,  should  flow. 
So  flimsy  an  excuse  for  so  important  a  con- 
dition would  have  caused  any  reasonable 
person,  situated  as  the  defendants  claim  they 
were,  to  make  an  Immediate  investigation  as 
to  the  truth  of  the  matter ;  and  this  is  still 
more  apparent  when  we  consider  that  the 
defendants  (who  it  should  be  mentioned  were 
husband  and  wife)  emphatically  testified  that 
their  sole  purpose  In  leavihg  San  Bernardino 
county  to  come  to  Fresno  county  was  to  se- 
cure land  which  would  need  no  Irrigation 
whatever.  There  was  much  other  evidence, 
a  portion  of  which  was  that  one  of  the  sons 
of  the  defendants  was  employed  in  the  office 
of  the  real  estate  agent  with  whom  Hough 
had  listed  his  property  and  who  showed  the 
property  to  the  defendants ;  that  another  son 
looked  the  property  over  car^Uy  before  the 
exdiange  was  made;  that  during  the  nego- 
tiations the  defendants  discussed  wltti  Hou^ 
the  possibility  of  securing  water  from  the 
well  of  a  neighbor  for  Irrigatlm;  that  Mrs. 
Ferguson  made  Indqioident  Inquiries  and  re- 
ctived  Ind^i^dent  advice  from  other  people 
than  Hough  before  ^e  closed  the  deal.  Of 
course,  much  this  evidence  was  contra- 
dicted ;  but  it  seems  to  us  not  only  that  the 
Judgment  Is  sustained  by  this  evidence  but 
that  the  trial  court  could  hardly  have  reach- 
ed any  other  conclusion  in  ths  case; 
Judgment  affirmed. 

We  concur:  I^ENNON,  P.  J.;  KERRI- 
GAN, J. 
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WINKL1DR  et  aL  T.  SIERRA  PARK  CO.  et  al 

<Gtv.  2134.) 

(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.  Feb.  2,  1918.) 

Costs  «=>260(1)— Fbivolous  Apfeai.— Dau- 

AOBS. 

Where  the  appeal  is  frivoloua  and  without 
merit,  damages,  In  addition  to  tbelr  costs,  will 
be  adjudged  to  respondents. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Curtis  D.  Wilbur.  Judge. 

Action  by  Max  Louis  Winkler  and  Susie 
Winkler  against  the  Sierra  Park  Company,  a 
corporation,  the  Janss  Investment  Company, 
a  corporation,  and  the  Janss  Company,  a 
corporatbm.  From  a  judgmoit  for  plaintiffs, 
and  an  order  denying  motion  for  new  trial, 
defendants  appeal.  Affirmed. 

John  W.  Luter  and  Randall  A  Bartlett,  all 
of  Los  Angeles,  for  appellants.  Porter  & 
Sutton,  of  Los  Angela  for  res[>ondents. 

PEJR  CURIAM.  The  appeal  in  this  case 
purports  to  have  been  taken  from  the  Judg- 
ment entered  in  favor  of  the  plaintiffs  and 
from  an  order  denying  the  motion  of  defend- 
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ants  for  a  new  trial.  The  transcript  of  the 
record  was  filed  In  this  court  on  July  3,  1916. 
Thereafter  the  appeal,  on  motion  duly  made, 
was  dismissed  as  to  the  Janss  Company.  No 
brief  has  been  filed  on  behalf  of  appellants 
and  no  appearance  was  made  by  the  appeal- 
ing parties  at  the  time  set  for  oral  argument 
We  are  of  the  opinion  that  the  appeal  taken 
herein  Is  frivolous  and  without  merit 

The  judgment  and  order  are  affirmed.  In 
addition  to  the  costs  incurred  by  them,  the 
respondents  shall  have  and  recover  from  ap- 
pellants the  sum  of  $75  aa  damages. 

(38  Cal.  App.  = 
CITZ  OF  BBDD1NG  t.  SHASTA  GOITNTT. 
(Civ.  1790.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   Jan.  25,  1918.    Hphearing  Denied 
March  25.  1918.) 

BaiDOEa     $=»10(t)  ~  CONSTBUCTION  —  ItlOHTS 

OF  City— Liability  or  Coukty. 
In  view  of  PoL.  Code,  f  2713,  requiring  coun- 
ties whose  lines  ore  crossed  by  bridges  to  pay 
costs  of  coQstructioQ  id  the  proportions  prevl- 
ondy  agreed  upon,  the  succeeding  section  2714, 
which  requires  bridges  located  in  two  road  dis* 
tricta  to  be  repaired  by  aid  of  both  districts,  and, 
authorizes  bridges  crossing  line  between  cities 
and  road  districts  to  be  constructed  at  joint  ex- 
pense, does  not  require  a  county,  wherein  a 
road  connects  with  a  bridge  built  by  a  city  in 
an  adjoining  county,  to  pay  half  or  any  part  of 
the  cost,  when  its  supervisors  expressly  refused 
to  participate  in  building  the  bridge,  since  such 
refusal  was  a  determination  against  its  neces- 
sity as  to  the  county,  and  the  city's  determina- 
tion of  necessity  as  to  the  city  did  not  conclude 
the  county. 

Appeal  from  Superior  Court,  Shasta  Coun- 
ty; Wm.  M.  Finch,  Judge. 

Action  by  the  (31t7  of  Redding  against  the 
County  of  Sbaata.  Judgment  for  defendant 
after  plaintiff  refused  to  amend,  demurrers 
to  the  complaint  having  been  Buatained»  and 
plalntlft  appeals.  Affirmed. 

Braynard  &  Kimball,  of  Redding,  for  ap- 
pellant O.  M.  Chenowlth,  of  Redding,  and 
A.  M.  McCoy,  of  Red  Bluff,  for  respondent 

CHIPMAN,  P.  J.  In  the  first  cause  of  ac- 
tion it  Is  alleged: 

That  defendant  is  indebted  to  plaintiff  in  the 
sum  of  $28,235.53  "for  money  paid  out  and  ex- 
pended by  said  plaintiff  for  tbe  use  and  benefit 
of  said  defendant  in  tbe  construction  of  a  con- 
crete bridge  over  and  across  the  Sacramento 
river  at  Reid's  ferry  and  in  said  city  of  Red- 
ding and  in  said  county  of  Shasta,  and  which 
said  tiridge  crosses  the  fine  between  said  city  of 
Redding  and  road  district  No,  4  of  said  county 
of  Shasta,  and  which  said  bridge  connects  and 
is  a  part  of  the  public  highway  leading  fr<»n  and 
within  said  city  of  Redding  on  the  south  bank 
of  said  Sacramento  river  to  the  public  highway 
in  road  district  No.  4  of  said  county  of  Shasta, 
leading  from  the  north  bank  of  said  Sacramento 
river  to  the  towns  of  Kennett,  Buckeye,  Baird, 
In  said  Shasta  county,  and  to  other  parts  of  said 
Shasta  county,  for  the  purpose  of  transportation 
of  persons  and  property  and  as  a  means  of  com- 
munication and  for  promoting  the  convenience 
of  tbe  public;  that  the  building  and  construc- 


tdon  of  said  bridge  as  a  part  of  and  so  connect- 
ing said  public  highway  was  necessary  and  es- 
sential for  the  use  and  convenience  of  the  in- 
habitants of  said  city  of  Redding  and  of  the 
inhabitants  of  said  county  of  Shasta  and  of  tfae 
public  in  generaL" 

It  is  then  alleged  by  proper  averments  that 
plalntiCC  duly  presented  its  said  claim  to  de- 
fendant for  allowance,  and  the  same  was  re- 
jected. 

For  a  second  cause  of  action  It  Is  all^^ 
that  on  June  9,  1913,  plaintiff  duly  and  regu- 
larly determined  that  the  public  interest  and 
the  public  necessity  of  the  plaintiff  and  its 
inhabitants  for  the  purpose  of  transportation 
of  persons  and  property  and  as  a  means  of 
communication  and  for  promoting  the  con- 
venience of  the  public  demanded  the  acqui- 
sition and  construction  of  a  certain  mimld- 
pal  Improvement  and  public  utility,  namely, 
"a  public  free  bridge  over  and  across  the  Sac- 
ramento river  at  Eeld's  ferry  In  satd  city  of 
Redding  and  in  said  county  of  Shasta,  by 
resolution  duly  passed  and  adopted  by  said 
board  of  trustees  at  a  regular  adjourned 
meeting  thereof  held  in  said  city  of  Bedding 
on  said  9th  day  of  June,  1913,  a  copy  of 
which  said  resolution  is  hereunto  attached, 
marked  Exhibit  B,  and  made  a  part  of  this 
complaint"  It  wag  stated  in  said  resola- 
Uon: 

"That  the  board  of  trustees  of  said  city  of 
Redding  hereby  determines  that  the  public  in- 
terest and  the  public  necessity  of  said  city  of 
Redding,  and  the  Inhabitants  thereof,  for  the 
purpose  of  transportation  of  persons  and  prop- 
erty, and  as  a  means '  of  communication,  and 
promoting  the  convenience  of  the  public,  demand 
the  acquisition  and  construction  of  a  certain 
municipal  improvement  and  nublie  utility,"  to 
wit,  the  public  free  bridge  hereinbefore  refer- 
red to;  ^'the  total  cost  of  said  improvement 
and  public  utility  being  hereby  estimated  at  the 
sum  of  $60,000." 

It  was  further  determined  that  the  cost  of 
said  Improvement  "will  he  too  great  to  be 
paid  out  of  the  ordinary  annual  income  and 
revenue  of  said  municipality,"  and  the  ordi- 
nance provided  for  the  calling  of  a  E^dal 
election  to  submit  tfae  question  of  incurring 
said  Indebtedness  to  tbe  electors  of  the  said 
city  of  Redding.   It  is  then  alleged: 

That  prior  to  the  passage  of  said  resolution, 
to  wit  on  Januanr  8,  1913,  plaintiff,  by  its 
board  of  trustees,  "conferred  with  said  defend- 
ant, by  and  through  its  board  of  aupervisors, 
at  the  chambers  of  said  supervisors  in  said  city 
of  Redding,  for  the  purpose  and  object  of  detw- 
mining  the  proportion  of  the  cost  of  construct- 
ing said  bridge  to  be  paid  by  said  plaintiff  and 
said  defendant,  and  that  it  was  impossible  by 
conference  or  otherwise  to  determine  the  same 
for  the  reason  that  said  defendant  by  and 
through  its  said  board  of  supervisors  then  and 
tbere  refused  to  participate  in  the  erection  or 
construction  of  said  bridge  or  to  contribute  Mf 
agree  to  contribute  any  part  of  the  cost  of  erect- 
ing or  constructing  the  said  bridge." 

It  further  appears  from  tbe  complaint: 

That  said  proposed  bridge  and  the  said  bridge 
as  constructed  crosses  the  line  between  the  said 
dty  of  Re<iding  and  road  district  No.  4  of  said 
county  of  Shasta,  "and  connects  and  ia  a  part 
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of  the  public  highway  leading  from  and  within 
said  city  of  BeddiQg  on  the  south  bank  of  said. 
S&eraniento  river  to  the  public  highway  in  road 
district  No.  4  of  said  county  of  Shasta,  leading 
from  the  north  bauk  of  said  Sacramento  river 
to  the  town  of  Kennett,  Buckeye,  and  Baird,  in 
said  Shasta  county,  and  to  other  parts  of  said 
Shasta  county,  for  the  purpose  of  transporta- 
tioD  of  persons  and  prmerty  and  as  a  means 
of  communication  and  for  promoting  the  con- 
venience of  the  puUic." 

It  is  then  alleged  that  In  April,  1914.  plain- 
tiff duly  adopted  plans  and  specifications  for 
the  l)uilding  of  said  bridge,  and  thereafter, 
and  on  June  6th,  duly' and  regularly  entered 
into  a  contract  In  writing  with  the  Chlco 
Construction  Company  for  the  building  of 
said  bridge,  which  said  bridge  was  fully  com- 
lilpted  on  April  5,  1915,  and  was  thrown  open 
to  the  public  for  nse  on  August  15,  1915,  and 
ever  since  has  been  and  now  Is  used  by  the 
public  as  a  public  free  bridge  across  the  Sac- 
ramento river  at  Reld's  ferry  "as  a  means 
of  communication  and  for  promoting  the 
convenience  of  the  public,  and  ever  since  said 
last-mentioned  time  the  said  county  of  Shas- 
ta and  the  Inhabitants  thereof  have  enjoyed 
and  now  enjoy  ^1  of  the  benefits  of  said 
bridge";  that  the  construction  of  said  bridge 
"as  a  part  of  and  so  connecting  said  public 
highway  was  necessary  and  essential  for  the 
use  and  convenience  of  the  Inhabitants"  of 
said  city  and  county,  and  the  public  In  gen- 
eral; that  the  cost  of  the  construction  of  said 
bridge  was  the  sum  of  $56,471.06,  "which  has 
been  fully  paid  by  plaintiff,  and  the  propor- 
tionate share  of  said  defendant  of  said  costs 
of  the  construction  of  said  bridge  was  and  is 
the  sum  of  $28,235.53";  that  on  September 
7,  1915,  plaintiff  by  its  board  of  trustees  and 
by  resolution  duly  passed,  determined  the  In- 
debtedness due  from  defendant  to  plaintiff  for 
the  construction  of  said  bridge  to  be  the  said 
sum  of  $28,235.53. 

Averments  follow  showing  that  the  plain 
tlCt  duly  prepared  Its  demand  for  the  allow- 
ance of  said  claim  and  presented  the  same  to 
defendant  for  payment  at  a  regular  session  of 
the  said  board  of  supervisors,  and  that  the 
said  board,  by  vote  duly  made  and  entered, 
rejected  and  disallowed  the  said  claim  and 
the  whole  thereof,  and  the  same  Is  owing  and 
unpaid  from  said  defendant  to  plaintiff. 
■  A  general  and  special  demurrer  to  the  com- 
plaint was  sustained,  granting  plaintiff  ten 
days  to  amend.  Plaintiff  declined  to  amend 
the  complaint,  and  thereupon  judgment  was 
entered  In  favor  of  the  defendant  that  plain- 
tiff take  nothing  by  its  action,  and  that  de- 
fendant have  judgment  for  its  costs.  Plain- 
tiff appeals  from  the  Judgment. 

We  find  embodied  in  respondent's  brief  the 
written  opinion  of  his  honor  Judge  Wm. 
Finch,  who  presided  at  the  trial.  In  support 
of  his  findings  the  learned  judge  discusses  &t 
considerable  length  the  questions  arising  un- 
der the  second  cause  of  action.  He  disposes 
of  the  first  count  by  the  following  brief  state- 
ment: 


"The  first-asserted  cause  of  action  is  Bttcrapt- 
ed  to  be  alleged  in  the  form  of  the  commoa 
counts  for  the  sum  of  $28,235.53,  averred  to 
have  been  paid  out  and  expended  by  the  plain- 
tiff for  the  use  and  ben^t  of  the  defendant. 
This  alleged  cause  of  action  is  defective  in  that 
it  is  not  averred  that  the  alleged  moneys  were 
paid  out  at  the  request  of  the  defendant,  and 
the  demurrer  thereto  should  be  sustained. 

"  'It  is  generally  necessary,  except  in  the 
count  for  money  had  and  received  and  the  count 
upon  an  account  stated  to  allege  that  the  con- 
sideration of  the  debt  was  performed  at  the  de- 
fendant's request*  2  Ency.  PI.  &  Pr.  1004.  'In 
order  to  enable  one  who  has  paid  money  to  the 
use  of  another  to  maintain  the  count  for  money 
paid,  the  money  paid  must  be  alleged  and  shown 
to  have  been  paid  upon  the  reqaest,  express  or 
implied,  of  the  defendant'  2  Ency,  PI.  &  Pr. 
1012.  'In  a  declaration  upon  a  promise  on  a 
conBideration  which  is  past  it  ia  necessary  to 
allege  that  the  act  performed  or  sum  paid  was . 
performed  or  paid  at  the  request  of  defendant, 
unless  where  a  beneficial  consideration  and  a 
request  are  necessarily  implied  from  the  moral 
obligation  under  which  defendant  was  placed.' 
5  C.  J.  1397. 

"Since  it  is  alleged  that  the  supervisors  're- 
fused to  participate  in  the  erection  or  construc- 
tion of  said  bridge  or  to  contribute  or  agree 
to  contribute  anv  part  of  tbe  cost  of  erecting 
or  constructing  tne  said  bridge' ;  it  would  seem 
that  the  plaiutiff  will  t>e  unable  to  so  amend  its 
complaint  as  to  state  a  cause  of  action,  but  a 
court  cannot  assume  that  the  facts  may  not  be 
diETerent  from  tboBe  alleged,  and  therefore  tbe 
plaitttiGf  will  be  given  ten  days  within  which  to 
amend  its  complaint  if  so  advised." 

As  before  stated,  plaintiff  declined  to 
amend  Its  complaint,  and  judgment  followed 
for  defendant  Plaintiff's  counsel  argue  with 
apparent  confidence  that  a  cause  of  action 
was  stated  in  the  first  count  whatever  may 
be  said  of  the  second  cause  of  action,  and 
hence  It  was  error  to  sustain  the  demurrer 
on  both  counts.  Their  position  as  stated  In 
their  reply  brief  is  that  "regardless  of  any 
statute  on  the  subject,  the  county  of  Shasta 
Is  liable  to  the  city  of  Bedding  upon  quasi 
contract  for  one-half  of  the  cost  of  the  con- 
struction of  the  bridge,"  relying  upon  the 
cases  of  Hunt  v.  City  of  San  Francisco,  11 
Cal.  250,  and  Brown  t.  Board  of  Education, 
103  Cal.  531,  37  Pac.  503.  Special  reliance  is 
placed  upon  Gity  of  Clinton  v.  Hickman 
County,  160  Ky.  687, 170  S.  W.  11,  a  case  de- 
cided by  tbe  Kentucky  Court  of  Appeals. 
More  fully  stated,  the  contention  of  plaintiff 
Is  as  follows : 

"Having  been  furnished  by  the  city  with  a  full 
opportunity  to  join  la  the  erection  of  this  bound- 
ary bridge  in  order  to  discharge  the  joint  duty 
of  tbe  county  and  tbe  city  to  keep  this  publiu 
liighway  open  across  the  Sacramento  river  for 
the  use  of  the  public,  and  the  allegation  that 
such  bridge  was  a  public  necessity  and  neces- 
sary for  tbe  convenience  of  tbe  public  being 
admitted  on  this  demurrer,  the  county  is  estop- 
ped from  claiming  that  the  bridge  was  nut  built 
by  the  joint  action  of  the  county  and  the  city. 
Thus,  on  this  demurrer,  tbe  facts  are  that  the 
bridge  was  a  public  necessity  in  order  to  keep 
open  a  public  highway  across  a  boundary 
stream,  and  that  the  county  refused  to  partici- 

Eate  in  its  erection.  By  refusing  to  participate 
1  the  erection  of  the  bridge,  tho  county  waived 
any  right  to  insist  upon  tbe  bridge  bein^  jointly 
constructed,  and  cannot  now  evade  its  just  lia- 
bihty  by  claiming  that  the  bridge  was  not  joint- 
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ly  coDBtrncted.  Under  these  drcnmstances  a 
beneficial  coosideration  and  a  request  are  neces- 
SBrily  implied  from  the  moral  obligation  under 
which  the  county  was  placed  when  the  bridge 
was  completed  and  thrown  open  to  the  public 
by  the  city." 

\Khen  and  under  what  circumstances  an 
Implied  liability  of  one  municipality  to  anoth- 
er municipality  will  arise  opens  a  field  of  dis- 
cussion which  we  do  not  thlidc  it  necessary 
to  explore.  The  facts  in  the  case,  we  assume, 
are  as  fully  shown  in  the  second  cause  of  ac- 
tion as  they  can  be.  Unless  plaintiff  can 
recover  under  the  facts  there  shown  and  ad- 
mitted by  the  demurrer,  plaintiff  cannot  re- 
cover at  all.  IIen<»  we  deem  it  unnecessary 
to  further  consider  the  sufficiency  of  the  first 
count.  Plaintiff's  case  must  stand  or  fall 
upon  the  facts  alleged  in  Its  second  cause  of 
action. 

We  find  ourselves  in  acccvd  with  the  views 
expressed  by  the  learned  trial  Judge  upon  the 
second  cause  of  action,  and  will  take  the  lib- 
erty of  quoting  them: 

"This  is  an  action  brought  by  the  city  of  Red- 
ding to  recover  from  Shasta  county  the  sum  of 
$28,235.53  alleged  to  be  due  ae  the  connty's  pro- 
portionate share  of  the  cost  of  a  bridge  across 
the  Sacramento  river.  The  river  forms  the 
boundary  line  between  the  city  and  road  district 
No.  4. 

"Some  three  years  ago  the  city  trustees  duly 
determined  that  the  public  hiterest  and  necessi- 
ty of  the  city  demanded  the  constrnctioa  of  a 
free  brid^^e  across  the  river.  The  trustees  there- 
upon conferred  with  the  supervisors  of  the  coun- 
ty with  the  object  of  securing  the  co-oi>eration  of 
the  latter  In  the  construction  of  a  bridge  by  the 
<'ity  aod  county  jointly.  The  snpervisors  re- 
fused to  participate  in  the  construction  of  the 
bridge  or  to  contribute  towards  the  cost  thereof. 
The  trustees  then  proceeded  to  construct  the 
bridge  at  the  expense  of  the  city,  and  have 
brousht  this  action  to  recover  from  the  county 
one-Iialf  of  such  expense. 

"The  plaintiff  claims  the  right  to  enforce  con- 
tribution under  the  provisions  of  section  2714  of 
the  Political  Code,  which  rea^  as  follows:  'If 
the  road  overseer  of  one  district,  after  five  days' 
notice  from  the  overseer  of  an  adjoining  district 
to  aid  in  the  repair  of  a  bridge  in  which  each 
are  interested,  fails  so  to  aid,  the  one  giving  no- 
tice may  make  the  necessary  repairs  and  most 
be  allowed  a  pro  rata  compensation  therefor  by 
the  board  of  supervisors  out  of  the  road  fund  of 
the  defaulting  district  Bridges  crossing  the  line 
or  lines  between  cities  or  towns  and  road  dis- 
tricts, or  between  cities  or  towQS,_  may  be  con- 
structed and  maintained  by  the  cities  or  towns 
and  from  the  road  fund  of  the  road  district  or 
by  the  cities  or  towns  into  which  such  briilges 
t'xtead.  Any  such  bridge  may  be  constructed  by 
contract  let  as  provided  by  law  by  either  city  or 
town  or  by  the  county  into  which  such  bridge 
extends  or  wherein  such  bridge  is  located,  and 
any  such  city,  town  or  county  may  contribnte 
toward  the  cost  and  expense  of  the  construction 
or  maintenance  of  such  bridge  by  the  appropri- 
ation for  sucb  purpose  of  any  funds  in  the  treas- 
nry  of  such  city,  town  or  county  not  otherwise 
appropriated,  upon  such  terms  and  conditions 
as  may  be  prescribed  by  ordinance  or  resolution 
of  the  governing  body  of  such  city,  town  or 
county,  aiding  in  the  construction  or  mainte- 
nance of  such  bridge:  Provided,  tbat  if  the  pro- 
portion to  be  paid  by  any  such  city,  town  or 
comity  cannot  be  otherwise  determined,  the  cost 
of  constrnction  or  maintenance  of  any  such 
bridne  shall  lie  borne  cf|ually  by  the  city  or 
town  and  Crom  the  road  fund  of  the  road  dls* 


trict  or  by  the  cities  or  towns  Into  which  snch 
.bridge  extends.  The  proceeds  of  any  bonds  here- 
tofore or  hereafter  anth<»dxed  by  the  voters  of 
any  sncb  city,  town  or  county  for  the  acquisi- 
tion, constrnction  or  completion  of  any  such 
bridge,  or  any  portion  thereof,  may  be.  ex- 
pended or  contributed  as  herein  provided.' 

"Counsel  for  the  plaintiff  contend  that  the 
terms  of  the  statute  must  be  construed  as  man- 
datory, invoking  the  familiar  rule  that,  where  a 
public  body  or  officer  has  been  empowered  to  do 
an  act  which  concerns  tiie  pubUc  mterest.  it  be- 
comes the  duty  of  the  pabUc  body  or  officer  to 
do  it.  There  is  no  doubt  as  to  the  correctness 
of  the  rule,  but  there  is  just  ss  little  donbt  that 
tbe  rule  is  not  of  universal  application.  Permis- 
sive language  authorizing  ofincial  action  Is  often 
held  to  be  mandatory,  but,  on  the  other  hand, 
mandatory  language  is  sometimes  held  to  be  per- 
tniasive  only.  No  hard  and  fast  role  is  to  b« 
applied  in  such  esses,  but  the  court  must  look  to 
the  nature  of  the  power  conferred  and  to  the 
general  rules  applicable  to  the  construction  of 
statutes.  Generally  if  the  act  authorized  is  leg- 
islative ]d  character,  the  power  is  construed 
as  discretionary;  if  executive,  it  is  usually  bdd 
to  be  mandatory. 

"The  Legislature  has  conferred  upon  the  gov- 
erning boards  of  tbe  various  political  divisions 
of  the  state  authority  to  determine  whether  a 

{ proposed  local  improvement  is  a  public  couven- 
ence  or  necessity.  The  determination  of  such 
question  by  the  governing  board  is  a  legislative 
act,  not  subject  to  review  by  the  courts.  The 
act  of  the  board  of  supervisors  in  determining 
whether  a  street  shall  be  opened  or  closed,  or 
widened  or  contracted,  or  otherwise  improved,  ia 
a  legislative  act  performed  in  the  exercise  of  the 
power  which  has  been  conferred  upon  the  munie* 
h>ality  by  the  Legislature  to  enable  it  to  provide 
for  the  welfare  of  its  citizens.'  BrowTi  v.  Board 
of  Supervisors,  124  Oal.  277,  67  Pac.  82.  "The 
Legislature  having  conferred  upon  the  board  of 
supervisors  the  power  to  open  and  close  streets 
"whenever  tbe  public  interest  or  convenience 
may  require."  the  determination  by  tbat  board 
.  of  the  question  whether  the  public  interest  and 
convenience  require  that  streets  be  close<i.  ia 
conclusive,  and  not  open  to  review  by  the  courts-' 
Symona  v.  San  Francisco,  IIC  CaL  556,  42  Pac 
913.  47  Pac.  453. 

"It  will  probably  be  conceded  that  the  deter- 
mination of  the  question  whether  the  public  in- 
terest and  convenience  require  that  a  bridge  be 
constructed  across  a  river  is  as  fully  a  legisla- 
tive question  as  tbat  of  opening  or  dosing  a 
Ftreet  A  county  or  city  cannot  be  compelled  by 
the  courts  to  bridge  every  water  course  crossed 
by  its  roads  or  streets,  or  any  of  them.  'In  de- 
ciding to  erect  a  bridge  a  'public  corporation  ia 
exercising  discretionary  power.  Action  or  non- 
action in  that  regard  can  lead  to  no  liability." 
Coffey  V.  City  of  Berkeley,  170  Cal.  258.  140 
Pac.  559. 

"If  the  territory  on  both  banks  of  the  river  to 
he  crossed  were  wholly  within  the  city  of  Red- 
ding, the  determination  of  the  trustees  as  to  tbo 
necessity  of  a  bridge  would  undoubtedly  be  con- 
clusive: BO  that  of  the  soperviaors  if  tbe  loea- 
tion  were  wholly  outside  the  city.  Is  the  rule 
different  where  the  two  boards  are  authorized  to 
act  jointly? 

"If  both  boards  had  detennlned  that  public 
convenience  required  the  construction  of  tbe 
bridge,  no  one  would  contend  that  such  determi- 
nation was  not  conclusive.  On  the  other  hand, 
if  both  boards  had  determined  tbat  the  public 
interest  did  not  require  the  bridge,  that  determi- 
nation  would  have  been  equally  conclusive. 
*  "The  city  trustees,  in  tbeir  legislative  capaci- 
ty, determined  tbat  tb.9  bridge  was  a  public  ne- 
cessity. Tbe  supervisors  in  their  equal  legisla- 
tive capacity,  determined  that  no  such  necessity 
existed  in  behalf  of  the  county. 

"Why  are  not  tbe  legislative  determiaatioaa 
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of  such  boards  conclusive  as  to-  their  respective 
jurisdictions,  and  by  what  aothority  is  the  de- 
termination of  one  board  to  be  held  superior  to 
that  of  the  other? 

"In  considerinf!  the  question  we  must  not  con- 
fuse the  authority  conferred  upon  a  board  to 
construct  a  bridge  with  the  dnty  of  tHe  board 
to  keep  the  bridge  in  repair  after  its  construc- 
tion. Having,  in  the  exercise  of  their  discre- 
tioD,  constructed  and  opened  a  bridge,  thereby 
inviting  the  public  to  navel  over  it,  the  duty 
of  the  officers  to  keep  it  in  good  repair  la  manda- 
tory. Having  aesumed  toe  burden  of  main- 
taining the  structure,  that  obligation  most  not 
be  discharged  in  a  negligent  manner. 

"Again,  the  question  of  the  conatraction  by 
two  boards  jointly  of  a  new  bridge  must  be 
distinguished  from  the  obligation  of  each  to 
maintain  a  bridge  which  they  had  by  their  vol- 
untary agreement  constructed  jointly.  The 
joint  agreement  to  build  Implies  an  agreement 
for  joint  maintenance. 

"Most  of  the  cases  cited  by  counsel  for  the 
plaintiff  had  to  do  with  the  repair  or  recon- 
struction of  bridges  rather  than  with  tiie  con- 
struction of  new  ones:  besides,  tho  are  based 
upon  statutes  essentially  different  from  ours. 

"Thus  the  Nebraska  statute  [Comp.  St.  1909, 
c  78,  §  88]  provided  that,  if  either  county  charg- 
ed with  the  joint  maintenance  of  a  bridge  should 
refuse  to  jom  with  the  other  in  making  needful 
repairs,  *it  shall  be  lawful  for  the  other  of  said 
counties  to  enter  into  such  contract  for  all 
needful  repairs,  and  recover  by  suit  from  the 
county  BO  in  default  such  proportion  of  the 
eosts  of  making  such  repairs  as  it  ought  to  pay.' 

"The  law  of  Kansas  [Gen.  St.  1909,  S  7309] 
provides  that,  where  a  road  is  locateo  on  a 
county  iioe,  'all  expenses  •  •  •  arising  from 
the  improvement  of  any  portion  of  such  road 
shall  be  borne  jointly  by  the  counties  •  •  • 
contiguous  thereto.'  It  was  held  that  one  coun- 
ty could  recover  from  the  adjoining  county  for 
one-half  the  cost  of  making  necessary  repairs 
to  a  bridge  on  such  a  road.  County  of  Brown 
V.  County  of  Keya  Paha,  88  Neb.  117,  129  N. 
W.  250,  Ann.  Cas.  1912D,  790;  Dodge  County 
v.  Saunders  County,  77  Neb.  787,  110  N.  W. 
756;  Buffalo  Ooun^v.  Kearney  County,  8il 
Neb.  550,  120  N.  W.  171;  Oass  Count?  v. 
Sarpy  County.  72  Neb.  93,  100  N.  W.  197; 
Cloud  County  t.  Mitchell  Oounty,  76  B^.  7S0, 
90  Pac.  286. 

"Under  a  New  York  statute  [Laws  1890,  c. 
568,  $  130]  providing  that,  when  the  whole  ex- 
pense of  constructing  a  bridge  in  'any  one  town 

•  •  •  shall  exceed  one-sixth  of  one  per 
centum  on  the  asaeased  valuation  of  the  taxable 
property  of  the  town,  *  •  •  the  county  in 
which  such  town  i»  located,  shall  then  pay  not 
less  than  one-third  part  of  such  excess,'^  it  was 
naturally  held  that  the  county  was  liable  for 
such  one-third.  People  v.  Board  of  Supervisors, 
146  N.  T.  107,  40  K  R  738, 

"Section  256  of  the  Highway  Law  of  New 
York  [Consol.  Laws,  c.  26]  provides  thai; 
'where  two  towns  are  Uable  to  make  or  maii^t^tin 

*  *  *  a  bridge,  and  one  of  them  refuses  or 
neglects  to  join  therdn,  application  may  be 
made  to  the  court  to  compel  the  delinonent  to 
act.'  The  intention  of  the  Legislature  in  this 
statute  is  too  plain  to  admit  of  doubt,  and  it 
was  held  that  the  court  could  compel  the  de- 
linquent town  to  act.  In  re  Town  of  Saratoga, 
160  App.  Div.  60.  145  N.  Y.  S.  468. 

"Section  250  of  the  same  law  provides  that, 
when  bridges  are  constructed  over  streams  form- 
ing the  boundary  line  of  towns,  either  in  the 
same  or  adjoininjf  counties,  such  towns  shall 
be  liable  jointly  to  pay  such  expense,  and  that 
each  county  shall  be  liable  to  pay  not  less  than 
one-sixth  part  of  such  expense.  Here  again  the 
language  of  the  statute  is  so  plain  that  there 
ean  be  no  donbt  of  its  meaning.  People 
Warren  Coant7t  170  App.  Div.  144»  156  M.  Y. 
8.  642. 
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"In  the  Illinois  cases  cited  the  statute  [Starr 
&  C.  Ann.  St.  1885,  c.  121,  par.  19]  provided: 
'When  It  is  necessary  to  construct  or  repair 
any  bridge  over  a  stream,  or  any  •  •  •  ap- 
proaches thereto,  *  «  *  and  the  coet  of 
which  shall  be  more  than  twenty  cents  on  the 
one  hundred  dollars  on  the  last  assessment  roll, 
and  the  levy  of  the  road  and  the  bridge  tax  for 
that  year,  •  •  •  was  for  the  full  amount  of 
sixty  cents  on  each  hundred  dollars  allowed 
by  law  for  the  commissioners  to  raise,  the 
major  part  of  which  is  needed  for  the  ordinary 
repair  of  roade  and  bridges,  the  commissioners 
may  petition  the  countv  board  for  aid;  and,  if 
the  foregoine  facts  shall  annear,  the  county 
board  shall  .appropriate  from  the  county  treas- 
ury a  sum  sufficient  to  meet  one-half  of  the  ex- 
penses of  said  bridge  or  other  work.  •  •  ♦ 
The  plain  provisions  of  the  statute  requiring 
the  appropriation  were  held  to  be  mandatoir. 
Stark  County  v.  People.  118  HI.  469,  9  N.  B. 
192;  Macon  Conntr  v.  People,  121  lU.  616, 
13  N.  E.  220. 

"The  Wisconsin  Statute  [T^aws  1899,  c.  284] 
provided  that  'bridges  across  navigable  streams 
*  *  *  shall  be  builL  maintained  and  repair- 
ed by  the  town  and  village  jointly,  the  expenses 
to  be  borne  by  each  in  proportion  to  their 
equalized  valuation  as  fixed  by  the  county 
board.'  It. was  held  that  the  town  was  liable 
for  its  proportion  of  the  necessary  expense  in- 
curred by  the  village  of  building  a  new  bridge 
to  replace  an  old  one.  Village  of  Bloomer  t. 
Town  of  Bloomer,  128  Wis.  297.  107  N.  W.  974. 

"In  the  Kentucky  cases  cited,  with  one  ex- 
ception, the  questions  under  consideration  had 
relation  to  the  repair  of  bridges  or  the  rebnlld- 
ine  of  bridges  which  had  been  destroyed. 

'  In  the  one  exception,  City  of  Clinton  v, 
Hickman  County,  160  Kv.  687,  170  S.  W.  11, 
it  appears  from  the  decision  that  the  bridges 
in  controversy  were  original  constructions,  but 
It  does  not  clearly  appear  what  the  terms  of 
Uie  statute  were  under  which  contributiou  by 
the  county  was  enforced.  An  examination  of 
the  Kentucky  decisiiuiB  leads  to  the  inference 
that  the  condusion  reached  in  the  Clinton  Case 
was  the  result  of  judicial  legislation.  This  view 
is  strengthened  by  t^e  closing  sentence  of  the 
dissenting  opinion  of  three  out  of  the  seven  jus- 
tices in  the  case  of  Flemingsburg  Fleming 
County,  127  Ky.  120,  105  S.  W.  133,  where  it 
is  said,  referring  to  the  confusion  which  the 
courts  had  arrived  at  upon  the  question  of  con- 
structing and  maintaining  joint  bridges:  This 
confusion,  which  is  further  extended  by  the  opin- 
ion in  this  case,  is  the  result,  in  my  judgment, 
of  an  attempt  on  the  part  of  the  court  to  re- 
lieve a  situation  whidi  calls  tor  some  remedy, 
but  which  has  not  been  pmrided  for  by  l^is- 
lation.* 

"Whatever  may  be  said  as  to  the  correctness 
of  the  Kentucky  decisions,  they  are  out  of  har- 
mony with  the  decisions  of  this  state  respecting 
the  finality  of  the  determination  by  governing 
boards  of  questions  committed  to  their  discre- 
tion. 

"It  appears  very  clearly  that,  whatever  natu- 
ral right  to  contribution  the  city  of  Redding 
may  have  against  the  county  of  Shasta,  the  Leg- 
islature has  not  attempted  to  impose  any  legal 
liability  upon  the  county  In  s  case  of  the  char- 
acter involved." 

[1]  It  is  said  that  the  codcIusIod  of  the 
Judge  was  based  principally  upon  the  state- 
ment that  the  board  of  supervisors  had.  In 
their  legislative  capacity,  determined  that 
the  bridge  was  not  a  public  necessity,  where- 
as what  occurred  was  not  such  a  determina- 
tion, but  was  merely  a  refusal  to  participate 
In  the  erection  of  the  bridge  or  to  contribute 
or  agree  to  contribute  any  part  of  Its  cost. 
This  action  by  the  board  of  snpervliaorB  was 
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taken  to  ite  official  capacity  at  Its  place  of 
conducting  business,  and  was  in  response  to 
plaintiff's  request  then  and  there  made.  The 
board  was  not  required  to  declare  by  formal 
ordinance  or  resolution  that  in  Its  opinion 
there  was  no  necessity  for  the  bridge.  It  la 
a  fair  Inference  from  their  refusal  to  par- 
ticipate In  or  [My  any  part  of  Its  construction 
that  they  determined  this  quratlon  In  the  neg- 
ative. In  any  view  taken  of  this  adion  it 
was  a  vary  plain  notice  to  plafntlff  that  it 
must  not  look  to  defaidant  for  ctivtxlbation. 

In  the  discussion  itit  the  questions  Invtdved 
the  briefs  take  a  wide  range  and  are  very, 
elaborate.  But,  after  all  Is  said,  the  liability 
of  defendant,  if  it  be  liable  at  all,  d^iends 
upon  the  construction  to  be  given  section  2T14 
of  the  .Political  Code,  and  it  is  upon  that 
section  plaintiff  relies. 

Turning  to  the  section,  it  seems  to  ns  that 
Its  true  Interpretation  or  meaning  is  not  far 
to  seek.  It  first  provides  for  "the  repair  of 
a  bridge,"  The  overseer  of  one  district  may 
give  five  days*  notice  to  an  overseer  of  an 
adjoining  district  to  aid  in  the  repair  of  a 
bridge  In  which  each  is  Interested,  and  the 
one  giving  the  notice  may  make  the  necessaiy 
repairs,  "nnd  must  be  allowed  a  pro  rata 
coiopensation  therefor  by  the  board  of  super- 
visors out  of  the  road  fund  of  the  defaulting 
district."  Plainly  this  provision  refers  only 
to  the  repair  of  existing  bridges.  We  do  not 
think  plaintlfTs  contention,  made  at  the  argu- 
ment, can  be  maintained,  that  the  bridge  In 
its  original  construction  can  be  treated  as  a 
repair  within  the  meaning  of  the  statute. 
The  provision  as  to  repairs  stands  out  Apart 
from  the  provisions  relating  to  the  conatruc- 
tion  of  new  bridges. 

The  section  then  provides  that  bridges 
crossing  the  boundary  line  between  cities  or 
towns  and  road  districts,  or  between  cities  or 
towns,  may  be  constructed  and  maintained 
by  the  cities  or  towns  and  the  road  district, 
or  by  the  dties  and  towna  into  whldi  such 
bridges  extend.  We  can  discover  no  mandate 
here  that  compels  sucb  construction  of 
bridges.'  The  statute  is  permissive  and  au- 
thorizes the  construction  of  bridges  across 
lines  between  dties  and  towns  and  road  dis- 
tricts. The  section  next  provides  that  such 
bridge  may  be  constructed  by  contract  let  as 
provided  by  law  by  either  the  town,  city,  or 
county  into  which  Buch  bridges  extend,  ana 
any  such  town,  city,  or  county  may  contrib- 
ute toward  the  cost  or  maintenance  of  such 
bridge  by  appropriating  for  such  purpose  any 
funds  in  the  treasury  of  such  town,  city  or 
county  not  otherwise  appropriated,  "upon 
such  terms  and  conditions  as  may  be  pre- 
scribed by  ordinance  or  resolution  of  the 
governing  body  of  such  city,  town,  or  county 
aiding  in  the  construction  or  maintenance  of 
such  bridge."  Clearly,  it  seems  to  us,  no  lia- 
bility attaches  to  an  interested  city,  town,  or 
county  until  the  governing  body  of  such  dty. 


town,  or  county  has  by  ordinance  or  reso- 
lution prescribed  the  terms  and  conditions 
upon  which  such  contribution  shall  be  made. 
Just  what  is  meant  by  "terms  and  condi- 
tions" which  must  first  be  prescrlt>ed  by  or- 
dinance or  resolution  Is  not  explained.  It  is 
not  unreaaonable  to  assume  ttatt  this  would 
require  the  governing  body  to  determine 
whether  ot  not  there  was  a  necessity  for  a 
bridge  as  well  as  the  kind  and  characto'  of 
bridge  required  and  its  cost  But.  whatever 
may  have  been  the  intention  of  the  Legisla- 
ture in  thus  expressing  Its  meaning,  by  no 
course  of  reasoning  can  it  be  said  that  a 
town,  dty,  or  road  district  may,  independent- 
ly of  the  wlbh  of  the  adjoining  town,  dty,  or 
district,  and  particularly  in  the  face  of  a 
refusal  to  participate  or  pay  any  part  of  the 
cost  of  the  proposed  bridge,  proceed  to  erect 
the  bridge  and  hold  the  nonamsenting  town, 
dty,  or  county  liable  tor  one-half  the  coat 
This  section  of  the  Code  proiddes  for  com- 
pulsory contribution  for  the  repair  of  exist- 
ing bridges  by  the  Interested  adjoining  dis- 
tricts, but  it  makes  no  similar  provision  as 
to  the  original  construction  of  bridges.  To 
Illustrate  our  meaning:  Tbe  boundary  line 
between  the  dty  of  Sacramento  and  tbe  coun- 
ty of  Yolo  Is  the  Sacramento  river.  There 
are  now  two  free  bridges  connecting  said 
city  with  said  coimty  erected  by  tbe  joint 
action  and  at  the  joint  cost,  in  an  agreed 
proportion,  by  the  dty  and  county,  one  at 
the  foot  of  M  street,  and  one  at  the  foot 
of  H  street  We  do  not  think  that  the 
governing  authorities  of  the  dty  of  Sac- 
ramento could  erect  another  bridge  across  the 
river — we  may  say  at  tbe  foot  of  K  street — 
however  much  It  may  be  desired  by  or  of 
benefit  to  the  dty,  and  bold  the  county  of 
Yolo  liable  for  a  part  of  its  cost  unless  the 
governing  authorities  of  Yolo  county  had  in 
some  manner  duly  and  legally  authorized 
the  erection  of  the  bridge.  For  stlU  greater 
reasons  would  this  be  ti;ue  had  Yolo  county. 
In  the  supposed  case,  not  only  failed  to  take 
favorable  action,  but  had  given  notice  that  it 
would  not  participate  in  the  erection  of  such 
bridge  or  contribute  to  Its  cost  The  build- 
ing of  public  roads  and  bridges  is  made  the 
subject  of  statutory  regulation,  and  for  the 
authority  to  build  roads  and  bridges  we  must 
look  alone  to  the  statute.  By  what  we  re- 
gard as  a  strained  and  unwarranted  con- 
struction, appellant  would  read  into  section 
2714  substantially  tbe  same  authority  to 
build  bridges  and  enforce  compulsory  contri- 
bution as  Is  provided  by  the  section  for  re- 
pairs of  bridges. 

"In  the  absence  of  statute  or  agreement  one 
territorial  subdivision  of  tbe  state  cannot  com- 
pel another  to  assist  it  In  erecting  bridges  over 
their  common  boundaries.  It  is  therefore  a  just 
and  equitable  exercise  of  legislative  discretioo 
to  provide  that  when  the  necessity  or  conveni- 
ence of  travel  renders  advisable  the  erection  of 
bridges  over  the  boundaries  between  counties  or 
townships,  each  must  contribute  to  the  expense 
thereof.    Such  statutes  must  be  dear  ana  ex- 
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plicit,  and  must  be  strictly  complied  with  to 
enable  ooe  county  or  town  to  build  a  bridge  at 
ita  own  expense  and  recover  a  pro  rata  from  the 
other."  6  Cyc.  p.  1062. 

'  The  courts  bave  hdd  In  numeroaa  cases 
that  counties,  towns,  and  cities  In  the  mat- 
ter of  building  bridges  over  a  stream  divid- 
ing one  county  or  town  from  another  have 
only  such  powers  as  are  conferred  upon  them 
by  statute,  and  that,  where  one  county  has 
determined  that  sur-h  a  bridge  is  necessary, 
and  has  so 'notified  an  adjoining  county  and 
requested  the  co-operation  of  the  latter,  no 
liability  Is  cast  upon  the  latter  through  its 
neglect  or  refusal  to  join  with  the  former. 
In  dealing  with  this  question  it  was  said, 
among  other  things,  in  Commissioners  of 
Highways  of  Dlmuiick  t.  Commissioners  of 
Highways  of  the  Town  at  Waltham,  100  111. 
686: 

"If  the  commisBioners  of  one  town  have  the 
power  to  compel  the  commissionerB  of  another 
town  to  contribute  one-half  of  the  cost  of  erect- 
ing a  bridge  over  a  stream  on  the  line  of  two 
towns,  without  a  prior  contract  or  agreement, 
by  merely  serving  noHce.  there  are  many  cases 
where  a  densely  populated  township  might  bank- 
rupt and  bring  ruin  upon  an  adjoining  town- 
ship containing  but  few  inhabitants  and  a  small 
amount  of  taxable  property.  *  •  *  Wc  can- 
Dot  believe  such  a  result  was  ever  within  the 
contemplation  of  the  Legislature,  and  yet, 
should  the  construction  of  ute  statute  contended 
for  by  appellant  prevail,  sndi  results  would 
necessarily  follow.'*^ 

That  there  must  be  concert  of  action  apd 
agreement  between  the  parties  concerned 
seems  to  be  the  principle  running  through  the 
cases  generally.  Harlow  v.  Board  of  Com- 
missioners, 33  Okl.  353,  125  Pae.  449 ;  Wash- 
er T.  BulUtt  County,  110  U.  S.  658,  4  Sup.  Ct 
249,  28  L.  Ed.  249;  Brown  v.  Merrick  Coun-. 
ty,  18  Neb.  355,  25  N.  W.  356 ;  Jefferson  Coun- 
ty V.  St.  Louis  County,  113  Mo.  619,  21  S.  W. 
217;  Pickens  County  v.  Greene  County,  171 
Ala.  377,  54  South.  998;  McPeeters  et  al.  v. 
Blankenshlp,  123  N.  C.  651,  31  S.  E.  876; 
Board  of  Commissioners  of  Fountain  County 
V.  Board  of  Commissioners  of  Warren  Coun- 
ty, 128  Ind.  205,  27  N.  E.  133.  In  Pickens 
County  T.  Greene  County,  supra,  dealing  with  : 
the  contention  that  the  commissioners  of  one 
county  may  Impose  tb^r  will  upon  the  com- 
missioners of  another  county,  under  ttie  stat- 
ute in  question,  the  court  said: 

"But  that  coDBtruction  of  the  statute  would 
lead  to  some  Burprising  results— results  so  at 
variance  with  the  spirit  of  our  inKtitutions  that 
it  may  well  be  doubted  that  the  Legislature  had 
the  power.  If  it  had  the  purpose,  to  bring  them 
about  Certainly  nothing  short  of  an  unequivo- 
cal legiBlative  declaration  could  induce  us  to 
believe  that  the  Legislature  intended  to  permit 
the  commissioners  of  one  county  to  control  the 
revenue  of  another  on  the  judgment  of  one  that 
the  interests  of  both  will  be  subserved." 

In  Fouotain  County  t.  Warren  County,  «n- 

IHa,  the  court  said: 

"If  the  construction  [of  the  statute]  contended 
for  by  the  appellant  is  to  be  adopted,  we  have 
the  aaomalous  case  of  a  tribunal  in  one  county 
serving  nunmona  la  another  county,  beyond  its 


ordinary  jurisdiction,  upon  another  tribunal  of 
equal  dignity  and  jurisdiction,  and  entering 
judgment  and  making  orders  against  the  tri- 
bunal so  served,  as  upon  a  default.  Certainly  a 
construction  so  much  at  variance  with  oar 
general  system  of  laws,  and  followed  by  such 
unusual  consequences,  should  not  be  adopted 
unless  the  language  used  is  such  as  is  not  sns- 
ceptiUe  of  any  other  reasonable  construction." 

The  concluding  paragraphs  of  section  2714 
confer  no  authority,  but  merely  provide  that, 
when  the  matter  of  building  the  bridge  Is  de- 
termined by  the  towns,  dtles,  and  counties 
Interested,  as  the  statute  requires,  the  ex- 
pense shall  be  borne  equally  If  ther  do  not 
agree  as  to  the  proportion  each  la  to  pay. 
The  provision  as  to  the  proceeds  of  bonds 
authorized  to  meet  the  bridge  building  ex- 
pense presupposes  that  the  erection  of  the 
bridge  has  been  authorised  under  the  provl- 
dons  of  the  statute.  Section  2713  'of  the 
Political  Code,  which  Immediately  precedes 
section  2714,  Is  not  without  slgniflcancew 
Among  other  things  Is  the  following  provi- 
sion: 

"Bridges  crossing  the  line  between  counties 
must  be  constructed  by  the  counties  into  which' 
such  bridges  reach,  and  each  of  the  counties  in- 
to which  anv  such  bridge  reaches  shall  pay  such 
portion  of  the  cost  of  such  bridge  as  BhaU  have 
been  previously  agreed  upon  by  the  boards  of 
supervisors  of  said  coontieB." 

Here  the  necessity  for  joint  action  la  dear* 
ly  manifested.  'And  we  think  the  same  prin- 
ciple of  joint  and  concurrent  action  pervades 
section  2714. 

The  judgment  la  affirmed. 

We  concar:  HART,  J. ;  BUBNETT,  J. 


(M  0«1.  App.  IM) 

STEPHENS  y.  A^1>ERS0N  et  at 
(Civ.  2107.) 

(District  Court  of  Appeal,  Second  District.  Cali- 
fornia.  Feb.  7, 1918.) 

1.  Bbokebs  €3=>86(4)— Sai^xs  ot  Land— Suvpi- 
oiENCT  OF  Evidence. 

Evidence  held  insufficient  to  show  that  plala- 
tiir  furnished  a  buyer  for  land,  or  that  be  was 
entitled  to  a  comnusslon. 

2.  Bbokkbs  4^=354— ComoBsroiv—BuxDEiv  or 
Pboof. 

Before  an  agent  may  be  aaid  to  bave  earned 
a  commiasioD  for  a  sale  of  land,  be  must  show 
that  he  produced  to  the  vendor  a  parchaser 
ready,  able,  and  willing  to  buy  for  the  price  and 
terms  proposed  by  the  vendor  in  the  agency  con- 
tract. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Eugene  P.  McDanlel,  Judge. 

Action  by  Richard  B.  Stephens,  as  execu- 
tor, substituted  for  C.  M.  Stephens,  deceased, 
against' Natballe  Anderson  and  Charles  An- 
derson. Judgment  for  defendants,  and  plain- 
tiff  appeals.  Affirmed. 

Kendrick  ft  Ardis,  of  Los  Angeles,  for  ap- 
pellant Frank  C.  Scherrer,  of  Independence, 
and  J.  H.  Ryckman,  of  LoB  Angeles,  for  re- 
QWttdents. 
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JAMES,  J.  This  action  was  brought  to  re- 
cover a  sum  ot  money  alleged  to  have  been 
earned  by  the  plaintiff  In  negotiating  a  sale 
of  certain  real  property  owned  by  the  defend- 
ants. Subsequent  to  the  commencement  of 
the  action  C.  M.  Stephens  died  and  hts  execu- 
tor was  substituted  as  party  plaintiff.  At 
the  trial,  after  evidence  had  been  introduced 
on  behalf  of  the  plaintiff,  the  trial  judge, 
agreeable  to  motion  made  by  the  defendants, 
ordered  Judgment  of  nonsuit,  which  was 
thereafter  entered,  and  from  which  this  ap- 
peal is  taken. 

It  is  claimed  on  behalf  of  the  at^Uant 
that  there  was  evidence  to  sustain  the  alle- 
gations of  the  plaintiff's  complaint  It  ap- 
pears from  the  bill  of  exceptions  that  C.  M. 
Stephens  was  the  general  attorney  of  defend- 
ants, particularly  of  Nathalie  Anderson,  and 
that  In  the  year  1911  defendants  gave  a  writ- 
ten statement  to  said  Stephens,  wherein  they 
particularly  described  certain  real  property, 
and  further  stated: 

"Our  price  for  the  above  two  tracts  is  $25,000 
cash,  or  half  cash  balance  secured  by  mortgage 
payable  at  one  year  at  6  per  cent,  net  Will  pay 
C.  U.  Stephens  5  per  cent  commission  on  sale." 

One  Leonls  testified  that  whUe  acting  as 
^ent  for  a  corporattcm,  which  latter  desired 
to  purchase  the  Anderson  property,  he  called 
upon  C  M.  Stephens,  knowing  that  the  lat- 
ter had  the  property  for  sale,  and  agreed  oral- 
ly with  said  Stephens  to  take  the  property 
at  the  price  of  $25,000.  He  stated  that  he 
gave  Stephens  a  check  for  $100  to  bind  the 
bargain,  and  was  later  told  by  St^hens,  who 
returned  him  the  check,  that  the  owner  would 
not  accept  the  offer.  Further,  that  Stephens 
told  him  that  he  would  tiave  to  go  to  Mrs. 
Anderson  and  buy  the  property  direct  from 
her.  It  appeared  In  testimony  that  subse- 
quent to  this  time  other  agents  of  the  corpo- 
ration Which  desired  to  purdiase  the  pnq>- 
erty,  acting  upon  the  report  of  Leonls  that 
he  was  unable  to  get  it  through  Stephens, 
took  up  negotiations  with  Mrs.  Anderson  and, 
after  considerable  talk  was  had  backward 
and  forward  and  much  discussion  over  the 
price,  the  corporation  purchased  the  property 
for  the  Bum  ot  $35,000.  It  was  nowhere 
shown  In  the  testimony  that  Mrs.  Anderson, 
at  the  time  she  dealt  wlUi  the  agents  of  the 
company  to  whom  stie  sold  her  properly, 
knew  tliat  the  purchaser  was  a  purchaser 
who  had  been  found  or  produced  by  Stephens. 

[1, 2]  There  was  no  evidence  that  Stephens 
conmtunlcated  to  her  any  otter  to  purchase 
the  property,  and  In  these  particulars  we 
think  there  was  a  failure  of  proof  necessary 
to  sustain  the  plaintiff's  case.  We  think  the 
rule  Is  fundamental  and  well  understood  that 
before  an  agent  may  be  said  to  have  earned 
a  commission  he  Is  required  to  show  that  he 
produced  to  the  vendor  a  purchaser  ready, 
able,  and  wilting  to  buy  for  the  price  and 
upon  the  terms  proposed  by  the  vendor  In 
the  agency  contract  The  alleged  agency  was  j 


In  no  wise  an  exclusive  agency,  and  under 
the  conditions  shown,  Mrs.  Anderson  liad  the 
right  to  deal  Independently  with  any  one 
who  desired  to  purchase  directly  from  her. 
WhUe  it  is  true  that  she  did  secure  a  price 
in  excess  of  $25,000,  the  negotiations  which 
led  to  a  consummation  of  the  deal  were  all 
carried  on  directly  with  her,  and  the  price 
and  terms  of  purchase  were  thus  arrived  at 
We  are  of  the  opinion  that  the  trial  Judge 
was  right  In  ordering  the  Judgment  of  non- 
suit. 

The  Judgment  is  affirmed. 

We  concur:   COMtBT,  P.  J,;  WOBKS, 
Judge  pro  tern. 

'       (36  Cal.  App.  UJ) 
ANDERSON  t.  RECORDER'S  COURT  et  aL 
(av.  2421.) 

(District  Court  of  Appeal,  Second  District 
CaUfomio.   Feb.  4,  1918.   Rehearing  De- 
nied by  Supreme  Court  April  4, 1018.) 

Afpeai.  and  EIbbob  «=:>757(1}— BsiKFa-^VT* 
FicnEMcrr. 

Where  the  only  record  on  appeal  Is  In  the 

form  of  a  typewritten  transcript,  and  no  part 
of  it  is  printed  in  the  brief,  as  prescribed  by 
Code  Civ.  Proc.  9S3c,  the  judgment  below 
must  be  affirmed. 

Appeal  from  Superior  Court,  Imperial  - 
County;  FraOklln  J.  Cole,  Judge. 

Certiorari  by  Fred  N.  Anderson,  directed 
to  the  Recorder's  Court,  etc.  Judgment  for 
defendants,  and  plaintiff  appeals.  Affirmed. 

'  William  Sea,  Jr.,  of  Galexlco,  for  appellant 
D.  I#.  Ault,  of  Calexlco,  for  respondent 

PER  OURIAM.  This  Is  an  aweal  from 
a  Judgment  rendered  on  writ  of  cwtiorarL 
The  only  record  <m  file  is  in  the  form  of  a 
typewritten  transcript.  Appellant  has  not 
complied  with  section  953c  of  the  Code  of 
CAvU  Procedure,  which  provides  that  upon 
such  a  record  the  parties  must  "print  In 
their  briefs,  or  in  a  supplement  appended 
thereto,  such  portions  of  the  record  as  they 
desire  to  call  to  the  attention  of  the  court** 
The  brief  for  appelant  is  absolutely  deficient 
In  that  no  part  of  the  record  has  been  print- 
ed therein. 

On  the  authority  ot  Stewart  t.  Andrews, 
16&  Pac  397,  Jones  t.  American  Potash  Co., 
169  Pac.  397  (decided  October  25, 1917),  Hep- 
ler  V.  Wright  170  Pac.  667  (decided  December 
13,  1917),  and  other  cases  dted  In  those  de- 
cisions, the  Judgment  Is  affirmed. 

"  (36  Cal.  App.  ITO> 

FONTAINE  et  aL  v.  LACASSIE  et  aL 
(Civ.  2180.) 

(District  Conrt  of  Appeal,  First  District  Cali- 
fornia.  Feb.  6. 191&) 

1.  Monet  Received  ®=9l8(3)  —  SirmoiBirCTT 
OF  Evidence. 
Judgment  for  money  had  and  received  is 
soatained  by  the  facts  that  plaintiff  famished 
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defendant  mone;  to  be  nse^  by  ber  to  provide 
a  home  for  plaintiff,  and  shortly  thereafter  de- 
fendant ejected  plaintiff  from  the  house. 

2.  CONTBACTS  ^s>260  —  RBSCIBSIOn— FABTZAI. 
FaILUKE  of  COKSIDEBATION. 

Contract,  whereby  plaintiff  furnished  money 
for  defendant  to  buUd  a  house  to  be  occupied 
by  plaintiff  for  life,  is  entire,  authorizing  re- 
KCiasion  under  dv.  Code,  i  16S9,  and  recovery 
of  the  entire  amount^  for  partial  failure  of  con- 
Bideration ;  defendant  haTUg  soon  ejected  plain- 
dCt 

3.  MONKT  Reobitbd  <8=s>'17(1)— Cohfx^nt. 

Complaint  for  money  received  need  not  Set 
fortb  the  entire  contract,  from  breach  of  which 
the  right  arises. 

4.  Peopebty  <g=54— Realty  ob  PEKeoNAxrr— 

Ageeement^ Houses. 
House  built  by  defendant  on  her  land  with 
money  furnished  by  plaintiff  under  agreement, 
that  plaintiff  mi^ht  occupy  it  for  life,  unless  it 
WAS  sold,  in  which  case  plaintiff  should  be  re- 
paid the  money,  is  not  personal  property,  remov- 
able by  idaintiff  on  ejection  by  defendant 

Appeal  from  Superior  Court,  Contra  Oos^ 
County ;  A  B.  McKenzie,  Judge. 

Action  by  Emlle  Fontaine  and  another 
against  Simeon  Lacassle  and  anotber.  Judg- 
ment for  plaintiffs,  and  defendants  appeaL 
Affirmed. 

TV.  S.  Tinning  and  A  B.  Tinning,  both  of 
MartlneE,  for  appellants.  George  0.  Thrasb- 
er,  ot  San  Francisco,  tor  respondents. 

BEASLT,  Jndife  pro  tem.  Catherine  Fon- 
taine, (»e  of  the  above-named  plaintiffs,  Is 
the  mother  of  the  defaidant  Simeon  Lacaa- 
sie,  and  the  latt^s  eod^endant  Is  his  vrlfe, 
who  owas  a  piece  of  land  at.  Walnut  Greek  [ 
in  Contra  Costa  county.  In' the  month  of 
Decemb«,  1914,  Mrs.  Fontaine,  who  was 
thai  unmarried,  famished  to  Mrs.  Lacassle 
the  sum  of  943e.S0  with  which  to  build  a 
bome  on  said  property,  as  tha  trial  court 
found,  under  an  agreement  between  them 
that  Oatfaerlne  Fontalna  might  occupy  tbe 
said  house  during  her  life,  with  the  proviso 
tbat  if  the  land  was  sold  befdre  her  death  by 
Mrs.  Lacassle  she  would  repay  to  h»  moth- 
er-in-law the  money  fnmldied  by  ber  for  the 
building  of  tbe  bouse.  It  is  further  found 
that  Mrs.  Lacassle  was  to  attend  to  expend- 
ing the  mon^  in  erecthig  the  house,  and 
that  she  did  so,  paying  the  bills  with  the 
moncv  so  furnished  by  Mrs.  Fontaine.  The 
building  was  complete  on  January  1,  191S, 
and  tbe  plaintiffs  occupied  It  thence  until 
the  month  of  Decembor  followlnfe  when  the 
defendants  ordered  them  off  the  premises 
with  tbreatfflilng  and  Violent  language,  and, 
as  the  evidence  discloses,  had  Mrs.  Fontaine 
arrested  and  removed  from  the  pn^erty  on  a 
charge  of  insanity.  She  never  returned  to 
the  house  thereaftw.  The  court  also  found 
that  the  object  of  the  agreement  to  build  the 
house  was  to  famish  a  home  for  Mrs.  Fon- 
taine. The  defendants  <m  this  appeal  Insist 
that  this  finding  has  no  support  in  the  evi- 
dence but  tlie  whole  tenor  of  tbe  testimony 
Bupponrta  it;  and  it  also  qwdflcally  appears 


that  when  the  money  was  "advanced  to  Mrs. 
Lacassle  by  ber  mother-in-law  tbe  latter  had 
become  too  Infirm  to  work  in  the  laundry 
where  she  had  been  employed,  that  the  de- 
fendants were  to  charge  her  no  rent,  and 
were  to  furnish  her  with  wood,  water,  and 
milk  free  of  charge.  From  this — and  indeed 
from  the  entire  evidence — it  may  be  fairly 
Inferred  that  the  agreement  itself  under 
which'  the  money  was  furnished  was  that 
Mrs.  Fontaine  should  occupy  tbe  house  as 
long  as  she  should  Uve,  unless  tbe  property 
should  In.  the  meantime  be  sold.  This  evi- 
dence certainly  supports  the  finding  attacked. 

[1  ]  Tbe  defendants  also  rely  for  a  reversal 
upon  a  question  of  pleading,  claiming  that 
the  facts  above  set  fortb  will  not  support  a 
judgment  for  "money  had  and  received." 
The  language  of  tbe  pleading  material  to  this 
question,  to  be  exact,  la  as  follows: 

"That  •  •  •  the  defendant  received  the 
sum  of  $439.50  from  the  plaintiff  for  the  use  and 
benefit  of  plaintiff." 

It  is  plain  from  these  facts  that  the  money 
was  furnished  by  Mrs.  Fontaine  to  Mrs.  La- 
cassle to  be  used  by  the  latter  for  Mrs. 
Fontaine's  benefit,  namely,  to  provide  a  htme 
for  her  In  her  old  age,  and  that  she  was, 
within  a  comparatively  short  time  after  hav- 
ing furnished  tbe  money,  deprived  of  Its  ben- 
efit and  use  by  being  ejected  from  the  house. 
The  view  of  the  trial  court  was  that  this 
evidence  sustains  the  judgment  With  this 
view  we  are  constrained  to  agree. 

[2]  Tbe  contract  here  was  entire  within 
the  cple  annonnoed  in  the  leading  case  of 
Wooftn  T.  Walters,  110  N.  0-  251,  14  S.  B. 
734,  736,  upon  the  .construction  of  entire  and 
divisible  contracts,  a  rule  ai^oved  by  our 
own  Supreme  Court  In  Sterling  t.  Gregory, 
149  GaL  llT,  85  Fae.  305.  In  tbe  latter  case 
It  was  also  bdd  that  where  a  contract  Is 
entire  there  is  a  right  of  rescission  therectf 
for  partial  failure  of  «msideratlon  under  sec- 
tion 1689  of  tbe  Civil  Code.  This  proposi- 
tion Is  illustrated  In  this  state  also  by  How- 
lln  T.  Castro.  139  Cal.  606,  69  Fac.  432,  a 
case  of  somewhat  different  nature,  where 
the  focts  were  that  Castro'  undertook  to  take 
care  of  Howlln  during  the  remabider  of  tJie 
tatter's  life  in  consideration  of  receiving 
Howlln's  property  at  bis  death.  Howlln  di&- 
Uvered  a  deed  to  one  Bowling  as  security  for 
the  performance  on  his  part  of  this  agree- 
ment, and  Castro,  after  performing  the 
agreement  on  his  part  for  a  year,  discon- 
tinued doing  so.  The  Supreme  Court  held 
that,  the  contract  being  ex^utory  and  having 
been  broken,  the  plaintiff  was  not  confined  to 
a  remedy  for  damages,  but  might  have  the 
deed  dtilvered  up  and  canceled  In  an  action 
for  that  purpose,  thus  receiving  back  all  the 
consideration  which  he  had  promised  for  the 
performance  of  Castro's  agreement  to  care 
for  lilm.  The  ancient  rule  of  the  Court 
of  King's  Bendi,  the  fountain  at  common-law 
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pleading,  was  that,  where  tbere  la  an  entire 
contract,  and  by  defendant's  default  plain- 
tiff could  not  perform  wbat  he  had  under- 
taken to  do,  he  had  a  right  to  put  an  Mid 
to  the  whole  contract  and  recover  back  mon- 
ey which  he  had  paid  tliereunder.  Giles  t. 
Edwards,  7  Term,  181. 

Ix>rd  Mansfield,  in  Moses  t.  MacFerlan,  2 
Burr,  1005,  adapted  the  count  for  money  had 
and  received  to  an  action  of  the  character 
of  the  case  of  Mrs.  Fontaine.  Previous  to  the 
decision  of  that  case  a  debt  proved  In  sup- 
port of  this  action  bad  always  been  a  debt 
arising  under  the  operation  of  purely  legal 
principles.  In  that  case  there  was  clearly 
no  debt.  Indeed,  the  only  possible  ground 
of  recovery  was  that  it  would  have  been 
inequitable  under  the  circumstances  to  per- 
mit MacFerlan  to  retain  the  money.  The 
real  question,  therefore,  was  whether  a  debt 
sufficient  for  the  purposes  of  an  action  in 
debltatus  assumpsit  might  arise  from  the 
operation  of  purely  equitable  principles.  The 
court  unanimously  answered  the  question  in 
the  affirmative.  Lord  Mansfield  stating  the 
scope  of  the  obligation  as  follows: 

"If  the  defendant  be  under  an  obligatinn,  from 
tbe  ties  of  natural  justice,  to  refund,  the  law  ini' 
pliet  a  debt,  and  gives  this  action,  founded  in  the 
equity  of  the  plaintifF'n  case,  as  it  wne  upon 
a  contract  •  •  *  This  kind  of  equitable  ac- 
tion, to  recover  back  mi)ncy  which  ought  not  in 
justice  to  be  kept,  is  very  beneficial,  and  there- 
fore much  encouraged.  It  lies  only  for  money 
which,  ex  squo  et  Bono,  the  defendant  ought  to 
refund.  •  *  •  In  one  word  the  gist  of  the 
action  is  that  the  defendant  upon  the  circum- 
stances of  the  case  is  obliged  by  the  tiea  of 
natural  justice  and  equity  to  refund  tbe  meney." 

"From  the  use  of  such  expressions  as  'obliged 
by  the  tics  of  natural  justice  and  equity'  it 
must  not  be  inferred  that  tbe  right  of  recovery 
in  a  particular  case  is  a  problem  of  moral  phil- 
osophy. Recovery  does  not  depend  upon  tbe 
trlA  judge's  idea  of  justice  in  the  particular 
case,  nor  yet  upon  the  jury's  notion  of  what  is 
right  between  man  and  man.  Here,  as  else- 
where, the  courts  must  be  guided  by  principles 
and  rules  fairly  capable  of  uniform  administra- 
tion. These  must  be  sought  in  tbe  reports  of 
decided  cases.".  7  Modem  American  Law,  p. 
372. 

Here,  as  we  bare  eeea,  the  courts  of  our 
own  state  have  beld  that  an  agreement  sudi 
as  that  made  by  the  parties  to  this  action 
may,  under  circumstances  sncb  as  the  trial 
^rt  found  to  exist  here,  namely,  where  the 
contract  Is  entire  and  tbe  amsldwatlon  has 
partially  failed  by  reason  of  the  defonlt  of 
one  of  the  parties,  be  rescinded  by  the  other 
party,  who  may  then  recova  the  mon^ 
which  he  has  paid  tiiereimder. 

[S]  From  this  discussion  we  think  It  fair- 
ly deducible  that  fh  an  actltm  such  as  this 
the  plaintiff  need  not  set  forth  the  entire 
contract,  but  may  sue  quasi  ex  contracta 
for  money  had  and  received. 

[4]  It  Is  argued  that  tbe  bouse  was  per- 
sonal property  and  could  hare  been  removed 
by  Mrs.  Fontaine.  Tbe  terms  of  tbe  agree* 
raent  under  which  It  was  built  negative  this 


contention,  for  tbft  Intent  of  the  parties  evi- 
dently was  that  it  should  remain  permanent- 
ly on  the  land;  and  the  trial  court  found 
that  M.  B.  Lacassle  retained  the  house  for 
her  own  use  and  benefit. 

This  disposes  of  tbe  points  urged  In  bu> 
port  of  the  appeoL  The  Judgment  Is  af- 
firmed. 


We  concur: 
GAN.  J. 


LBNNON,  P.  J.;  KEBRI- 


(36  Cal.  App.  1Z3) 
MASSIB  et  ox.  v.  ELDORADO  GOLD  STAB 
MINING  CO.   (Civ.  2035.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   Feb.  6,  1918.) 

1.  Corporations  «=»432{12)— AuTHoairr  or 
Pbesident-^iqnino  Notes  —  Sufficiznct 
OF  Evidence. 

Id  an  action  on  notes  against  a  corporation, 
evidence  held  insufficieut  to  show  author!^  in 
the  former  president  of  the  company,  who  sign- 
ed, to  bind  tbe  company  by  the  execution  ai 
promissory  notes. 

2.  COBPORATIONS  «=S>426(^— AOT  OT  PBB8I- 
PEN'T—RATIFICATION. 

The  determinatioQ  of  a  mining  company's 
board  of  directors  that,  in  the  event  the  mhie 
became  productive  and  no  diaoge  of  mind  was 
had  upon  the  matter,  they  might  take  care  of 
notes  given  to  lenders  to  tbe  company  by  its 
former  president,  unauthorised  to  oorrow  and 
execute  notes,  was  not  a  ratification  of  the 
president's  act,  nor  the  making  of  a  new  con- 
tract 

Appeal  from  Superior  Court,  Lob  Angeles 
County;  George  H.  Cabanlss,  Judge. 

Action  by  John  Massle  and  Lou  Massie,  hus- 
band and  wife,  against  the  Eldorado  Gcdd 
Star  Mining  Company,  a  corporation.  FrcHO 
Judgment  for  plalntiffB,  and  an  order  deny- 
ing motion  for  new  trial,  defendant  appeals. 
Reversed. 

Q.  W.  Wlckliffe,  of  Los  Angeles,  for  ntf^' 
lant  Randall  &  Bartlett,  of  Los  Angeles, 
for  respondents. 

JAMBS,  J.  Tbis  appeal  was  taken  by  de- 
fendant from  the  Judgment  and  from  an  or- 
der denying  defendant's  motion  for  a  new 
trlaL  On  tbe  evidence  as  shown  by  tbe  bill 
of  exceptions,  we  are  of  the  oplnitm  that  tbe 
Judgment  cannot  be  sustained;  and  It  win 
be  unnecessary  to  notice  particularly  errors 
assigned  by  appellant  which  do  not  reter  to 
tbe  qnesUw  of  tbe  Insnfflclency  of  the  evi- 
dence to  Justify  the  deel8l<«i  of  tba  court. 

[1]  Plalntifts  sued  npon  two  promissory 
notes  alleged  to  have  been  executed  by  Qxb 
defendant,  each  fbr  the  sum  of  fSOO;  tbe 
first  alleged  to  ba  of  date  May  16,  191<^  and 
the  second  of  June  IS,  1910,  each  payable  <Hie 
year  after  date,  wltb  interest  at  tbe  rate  of 
7  per  cent  pur  annum.  It  was  alleged  that 
plalntlflh  were  not  In  possession  of  the  prom- 
issory notes  at  the  time  suit  was  brought,  but 
that  they  were  Informed  and  bdleved  tlut  the 
same  were  in  possession  of  the  defendant  The 
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defendant  by  answer  specifically  denied  the 
making  of  the  promissory  notes  and  denied 
that  It  had  possession  of  any  notes.  It  appear- 
ed that  at  the  time  the  notes  were  alleged  to 
have  been  made  one  Sims  was  president  of 
the  defendant  company.  PlalntifT  Lou  Massie 
testlQed  that  Stras  borrowed  the  money  from 
her  and  her  husband,  tlie  coplalntlff.  When 
asked  by  whom  the  first  note  was  signed,  she 
answered  that  It  was  signed  by  "Sims."  As 
to  the  second  note,  the  following  Interroga- 
iDry  was  put  to  her:  "And  Ibis  second  note, 
.he  one  dated  June  IS,  1910,  or  thereo^uts, 
was  signed  the  same  as  the  other  note,  or 
sir'ned  as  president  of  the  Eldorado  Gold 
Stt"  Mining  Company!"  to  which  the  witness 
ans  A'ered.  "Yes,  sir."  Slma  testified  as  a  wit- 
ness, and  stated  that  he  borrowed  the  money 
and  signed  the  notes  with  his  own  name,  add- 
ing thereto  the  words:  "President  of  Eldora- 
do Gold  Star  Mining  Company."  He  gave 
no  testimony  as  to  any  alleged  particular 
authority  ^ven  him  by  the  company  to  bor- 
row money.  Later  in  his  testimony  be  added 
that  the  notes  had  also  twen  signed  by  the 
secretary  of  the  company.  When  asked  what 
was  done  with  the  money,  he  said: 

'■The  first  money,  there  was  a  writing  desk, 
typewriter,  carpet,  some  little  fixtures  we  had 
there,  went  down  to  the  mine  twice,  carried 
down  parties  twice  to  iavestiKate,  to  take  out 
Btock  with  the  company,  and  of  course  that  cost 
money.  Q.  Do  you  Imow  how  the  second  $500 
was  used?  A.  Pretty  much  the  same  way.  We 
were  trying  to  get  started,  and  the  moaey  did 
not  last  very  long." 

Plaintiff  John  Massie  testified  that  he  at 
one  time  demanded  payment  of  the  full 
amoant  of  the  notes  from  one  Foike,  secretary 
of  the  company,  and  that  Folke  gave  him  a 
note  which  was  in  form  a  statement  reading 
as  follows: 

September  25,  1911. 
Eldorsdo  Gold  Star  Mining  Company  to  John 
Massie.  Dr. 

Sept.  25.  Xo  2  notes  $1,000.00 

cash  &  inst   310.00 


on  behalf  of  the  board  authorizing  the  making 
of  the  promissory  notes  here  sued  upon.  The 
Ipecretary  testified  positively  that  the  board 
"had  never  authorized  any  loan  of  that  diar- 
acter."  He  testified  that,  at  one  of  the  meet- 
ings subsequent  to  the  date  of  the  maturity 
of  the  notes,  a  Mr.  Shields,  by  request  of  the 
plaintiffs,  made  a  statement  to  the  board  of 
directors  regarding  the  borrowing  by  Sims 
of  the  plaintiffs'  money,  and  the  witness  then 
stated: 

"The  board  had  considered  the  matter,  tbey 
said.  Well,  we  are  not  entitled  to  pay  it,  be- 
cause we  didn't  borrow  it  and  did  not  use  it; 
bat  as  you  are  old  people,  and  you  let  him  have 
the  money  individually,  when  the  mine  gets  on  a 
productive  basis  we  will  try  and  take  care  of  iL 
We  will  have  our  secretary  make  an  entry,  bo 
when  we  get  on  a  productive  basis  we  can  look 
after  you  if  we  bo  choose." 

It  was  upon  this  antborlty  tbat  the  secre- 
tary made  the  statement  of  account  which 
lias  before  been  r^rred  ta  'Plainly  the  de- 
termination of  the  board  of  directors  tbat 
they  might,  In  the  event  the  mine  became 
prodactive  and  no  change  of  mind  was  had 
upon  the  matter,  "take  care"  of  the  notes.  In 
no  sense  amounted  to  a  ratification  of  the 
act  of  Sims,  nor  the  making  of  a  new  con- 
tract There  was  no  daim  made  by  plain- 
tiffs tbat  any  express  aathority  had  been 
granted  to  Sims  to  borrow  money  on  behalf 
of  the  corporation.  The  tesUmony  given  by 
the  secretaiy  was  in  no  wise  disputed  or  con- 
tradicted. Upon  the  record,  we  tbink  tbe 
decision  of  the  court  is  without  sutdcient  evi- 
dence to  support  it 

The  Judgment  and  order  are  reversed. 

We  concur:  CONBET,  P.  J,;  WORKS, 
Judge  pro  tem. 


$1,310.00 

The  foregoing  statement  constitutes  the 
substance  of  all  the  material  testimony  Intro- 
duced on  behalf  of  the  plaintiffs.  From  tbat 
testimony  it  Is  very  clear  indeed  that  no 
authority  was  shown  In  Sims,  as  president  of 
defendant  corpomtion,  to  bind  the  corpora- 
tion by  the  execution  of  promissory  notes. 
Black  V.  Hanlson  Home  Co,  156  CaL  121,  99 
Pac.  404. 

I«]  The  claim  that  tbe  act  of  Sims  was 
ratified  must  rest  wholly  upra  the  transac- 
tion which  resulted  in  the  giving  of  tbe  al- 
statement  of  account  as  above  quoted. 
Tbe  secretary  of  the  defendant  was  sworn  as 
a  witness  on  the  letter's  behalf.  This  wit- 
ness, without  objection,  testified  tbat  he  bad 
examined  the  minutes  of  the  corporation, 
which  contained  a  full,  trne,  and  correct  re- 
port of  the  meetings  of  tbe  board  of  directors, 
and  bad  fdnnd  no  record  ct  any  action  taken 


(36  Cal.  App.  178) 
SMITH  V.  MEADE.    (Civ.  2086.) 
(District  Court  of  Appeal,   Second  District, 
Cnlifornia.    Feb.  6,  1918.   Rehearing  Dented 
March  8,  1018.    Denied  by  Supreme  Court 
April  1,  1918.) 

1.  Affkal  ano  Ebbob  ®=3671(1)~Rb view- 
Appeal  ON  JODOUENT  EOLL  —  QUESTIONS 

Pbesented. 
Where  the  findings  of  fact  made  by  the 
court  are  sufficient  to  support  tbe  judgment,  no 
further  point  is  presented  which  can  bu  deter- 
mined on  appeal  on  the  judgment  roll  and  brief 
bill  of  exceptions. 

2.  Appeal  and  Ebbob  «=»719(fl)— Recobd— 

ASSIONUENTS  of  EBS0&— NsCESSiTV. 

Where  tbe  bill  of  exceptions  contains  no 
assignment  of  error,  no  point  as  to  the  eufS- 
cicncy  of  the  eviileace  to  sustain  the  decision 
can  be  considered  in  view  of  Cwie  Civ.  Proc.  8 
tt48,  providing  that  when  the  exception  is  to  the 
verdict  or  decision  upon  the  ground  of  the  js- 
sufficiency  of  the  evidence  to  justify  it,  the  ob- 
jection must  specify  the  particulars  in  which 
such  evidence  is  alleged  to  be  insufficient 

Appeal  from  Superior  Court,  Los'  Angles 
County ;  Leslie  E-  Hewitt,  Judge. 

Action  by  W.  C.  Smith  against  A.  J. 
Meade  Judgment  for  defendant,  and  plain- 
tiff appeals.  Affirmed. 
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Bicfcsler,  Smltti  ft  Parke,  of  Los  Angeles, 
for  appellant  Avery  &  French,  of  Los  An- 
geles, for  respondoat  < 

JAMES,  J.  [1]  This  appeal  Is  one  taken 
from  a  Judgment  entered  In  faror  of  tbe  de- 
fendnnt.  It  Is  presented  on  the  judgment 
roll  and  a  brief  bill  of  exceptions.  The  ac- 
tion was  upon  a  promissory  note  executed  by 
a  corporation  of  which  the  defendant  was 
treasurer,  the  payment  of  which  note  was 
guaranteed  in  writing  by  the  defendant.  Be- 
covery  was  sought  against  the  defendant  by 
reason  of  his  contract  of  guaranty.  In  the 
complaint  it  was  alleged  that  subsequent  to 
the  maturity  of  the  promissory  note  referred 
to,  a  note  and  draft  were  received  by  plaln- 
tifTs  assignor,  the  payee  of  the  first  note, 
which  last  note  and  the  draft,  it  is  alleged  in 
the  complaint,  "were  forwarded  to  plaintiff's 
assignor  to  satisfy  and  liquidate  the  note 
sued  upon  herein."  A  further  allegation  fol- 
lowed, showing  that  attempts  had  l>een  made 
to  collect  the  second  note  and  draft,  which 
attempts  were  unsuccessful;  and  it  was  al- 
leged that  the  second  note  and  draft  were 
valueless,  and  that  tbe  corporation  maker 
was  Insolvent  The  answer  admitted  all  of 
the  facta  alleged,  except  It  contained  a  denial 
of  nonpayment  of  the  note  sued  up<Hi,  and 
alleged  affirmatively  that  the  same  had  been 
wholly  paid  and  satis  fled.  The  court  made 
its  findings  sustaining  the  defense  vf  pay- 
ment The  findings  were  sufficient  In  form 
and  substance  to  support  the  judgment  which 
followed.  The  bill  of  exceptions  contains  a 
copy  of  an  affidavit  made  by  a  representative 
of  the  payee  corporation.  It  appears  to  have 
been  stipulated  that  this  affidavit  might  be 
used  as  evidence  in  the  case.  The  affidavit 
contains  a  narrative  of  the  transactions  had 
regarding  the' making  of  the  several  instru- 
ments referred  to.  There  appears  to  have 
been  no  other  evidence  offered  on  behalf  of 
either  party  at  the  trial.  As  the  findings  of 
fact  made  by  the  court  were  sufficient  to 
support  the  judgment,  no  further  point  Is 
presented  which  can  be  determined  by  an 
examination  of  tbe  judgment  roll. 

[2]  The  chief  contention  of  appellant  re- 
fers to  the  matter  of  the  Insufficiency  of  the 
evidence  to  sustain  the  findings.  Tbe  bill  of 
exceptions  contains  no  assignment  of  error, 
either  In  general  or  particular  terms.  Upon 
this  state  of  the  record,  counsel  for  respond- 
ent Insist  that  no  point  as  to  the  sufficiency 
of  the  evidence  to  sustain  the  decision  can 
be  here  considered,  and  with  this  contention 
we  must  agree.  Section  648,  Oode  of  Civil 
Procedure,  provides  that: 

"When  tbe  exception  is  to  the  verdict  or  deci- 
sion, upon  the  ^ound  of  the  insuf&ciency  of  the 
evidence  to  justify  it,  the  objection  must  specify 
the  particulars  in  which  such  evidence  is  al- 
leged to  be  insufficient.   *   «    « " 

In  Swift  T.  OcddeDtal  BUnlng,  etc.,  Co., 
141  Cal.  161,  74  Pac  700,  It  is  said: 


"The  substance  of  all  fbmn  Aecirfons  is  that 
tbe  object  of  tbe  rule  requiring  these  specifica- 
tions is  Grst  to  shorten  the  statement  of  the 
evidence  by  excluding  everything  irrelevant  to 
tbe  specified  fact;  and,  second,  to  notify  the  op- 
posing party  of  the  particnlar  finding  called 
iQ  Question,  Id  ordc/t  that  be  may  see  (bst  Qib 
statement  fairly  and  fully  presents  the  evidence 
bearing  upon  that  particular  matter," 

It  has  been  repeatedly  held  that  In  the  ab- 
sence of  any  spedflcatlon  pointing  out  where- 
in the  evidence  Is  insufficient  to  sustain  the 
decision,  no  review  can  be  had  on  appeal  of 
that  particular  matter.  Hawley  t.  Barring- 
ton,  152  Cal.  188,  92  Pat  177;  Meek  v.  South- 
ern California.  By.  Co.,  7  Cal.  App.  606,  95 
Pac.  166;  Millar  v.  Millar  et  al.,  167  Pac.  394. 

For  lack  of  error  shown  by  the  record,  it 
follows  that  the  judgment  should  be  affirmed. 

The  judgment  Is  atfirmed. 

We  concnr:  CONREY,  p.  J.;  WOEKS, 
Judge  pro  Um. 


m  Cal.  Ap^  m> 

BISSia  T.  JOHNSTON  ORGAN  ft  PIANO 
MFG.  00.   (Civ.  2109.) 

(District  Court  of  Appeal,   Second  District, 
California.    Feb.  4,  1918.    Rehearing  Dfr 
nied  by  Supreme  Court  April  4,  1918.) 

PuADino  ^»258(5)— AusNOHKirr— Lbatb. 

Defendants  answer  In  an  action  on  a  note 
denying  the  alleged  consideration,  but  insuffi- 
ciently denying  the  execution,  his  motion  for 
leave  to  amend,  accompanied  by  saffieiCTt 
amended  answer,  made  poidlnc  motfon  for  jodc- 
meot  on  the  pleadings,  abonld  have  been  u- 
lo^^ed. 

Appeal  from  Superior  Court,  Loa  Angeles 
County;  Fred  H.  Taft,  Judge. 

Action  by  Vincent  Blsslg  against  tbe  John- 
ston Organ  ft  Piano  Manufacturing  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.  Reversed,  and  rehearing  denied. 

Frank  Bryant,  of  Log  Angelefl,  for  appel- 
lant.   Carter,  Klrhy  ft  Hender«uif  of  Los 

Angeles,  for  respondent 

OONRBT,  P.  J.  The  defendant  appeals 
from  a  judgment  which  was  rendered  pursu- 
ant to  an  order  granting  a  motion  for  judg- 
ment on  the  pleadings.  The  complaint, 
which  was  verified,  alleged  that  on  the  17tb 
day  of  September,  1913,  defendant  was  in- 
debted, to  plaintiff  in  the  sum  of  $1,000,  and 
that  aa  evldaice  of  said  Indebtedness  defend- 
ant executed  and  delivered  to  plaintiff  on 
that  day  tbe  described  note.  The  answer 
contains  an  eva^ve  and  Insufficient  denial  of 
the  execution  of  the  note,  and  we  will  assume 
that  the  note  was  executed  and  deltrored  aa 
alleged.  But  the  answer  does  spectflcaUy 
and  in  sufficient  terms  d«iy  that  on  Septem- 
ber 17.  191S,  or  at  any  time,  the  detendaQt 
was  Indebted  to  tbe  plaintiff  in  the  sum  of 
$1,000  or  at  all. 

If  tbe  complaint  had  alleged  Oe  exe- 
cntion  of  the  note  without  spedtylnf  tiie  fact 
of  pre-existing  Indebtedness  and  wttboat 
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stating  tbat  the  note  was  given  as  evidence 
of  such  Indebtedness,  we  think  that  defend- 
ant's denial  that  It  was  Indebted  to  the  plain- 
tiff would  have  raised  no  Issue,  for  U  would 
have  been  merely  a  denial  of  a  conclusion  of 
law,  and  would  not  have  been  equivalent  to 
an  assertion  that  the  note  was  given  without 
coDslderatlon.  But  the  allegations  of  the 
complaint  relied  upon  such  pre-existing  In 
debtedness  as  oonatitatiiv  the  sole  considera 
tion  for  the  execution  the  note.  The  de- 
fendant was  entitled  to  meet  the  case  as  al- 
leged. B7  doiylng  the  ezlatence  «C  the  ln> 
debtedness  and  by  denying  that  the  note  was 
executed  as  evidence  of  snch  tnd^itedneBS, 
the  Issue  tendered  by  the  platatUf  was  accept- 
ed. In  thia  condition  of  the  pleadings  the 
plaintiff  was  not  entitled  to  Jodgmoit  with- 
out proof  that  the  only  claimed  consideration 
for  the  note  did  In  foct  exist 

While  the  motion  for  Judgment  on  the 
pleadings  was  poidlng;  the  defendant  moved 
for  leave  to  file  an  amended  answw,  which, 
as  offered,  was  undoubtedly  suflteient  to  raise 
Issues  upon  wbleh  a  trial  would  have  been 
necessary.  Under  the  drcumstances  this 
amendment  should  have  been  permitted. 

The  Judgment  la  reversed. 

We  concur:  JABfES,  J.;  WORKS,  Judge 
pro  tem. 

Opinion  of  Siq  irane  Court  Denying  Rehearing. 

PER  CURIAM.  In  denying  the  api^catlon 
for  a  hearing  In  this  court  after  dedalon  by 
the  District  Court  of  Appeal  of  the  Second 
Appellate  District  we  deem  it  propn  to  say 
that  we  do  so  on  the  gronnd  last  stated  in  the 
opinion,  viz. :  That  the  trial  court  erred  In  re- 
fusing to  allow  an  amended  answer  to  be  fil- 
ed. This  being  a  case  within  the  appellate 
Jurisdiction  of  the  District  Court  of  Appeal, 
as  declared  by  the  Constltntlon,  the  rules  ex- 
pressed by  us  in  such  cases  as  Bauer's  Law, 
etc.,  Co.  T.  Berthlaume,  21  Cal.  App.  075. 
1^  Pac.  8S8,  govern. 

08  Cal.  App.  ISXi 

SOLOMON  V.  JUSTICES'  COURT  OF  LOS 
ANGELES  TP^  LOS  ANGELES  COUN- 
TY, et  aL    (Civ.  2473.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   Feb.  5,  19ia) 

1.  Appkal  and  Ebbob  <8=>757(1) — ^Bueden  to 
Show  Ebbob— Absence  or  Points. 

As  it  is  incumbeot  on  on  appellant  to  make 
an  affirmative  showing  tliat  tbe  trial  court  has 
committed  error  before  tie  can  be  relievecl  from 
tbe  effects  of  tbc  judgment.  Judgment  will  be 
aflSrmed  where  there  is  on  file  only  a  typewrit- 
ten clerk's  transcript  setting  forth  the  judg- 
ment roll  in  the  action,  and  no  points  and  au- 
thorities in  support  of  the  appeal  have  ever  been 
fiied. 

2.  Costs  «»2a0(l)  —  Fbtvolods  Apfeaxt— 
Oauagbs. 

Where  the  appeal  is  frivolous,  respondents, 
ui  addition  to  any  costs  recoverable  by  them, 
may  recover  damages. 


Appeal  from  Superior  Court,  Los  Anf^ 
County;  Grant  Jackson,  Judge. 

Action  by  Irl  Solomon  ag&lnat  tiie  Justices' 
Court  of  Los  Angeles  Township,  Los  Angeles 
County,  State  of  California,  Harlan  G.  Pal- 
mer, Jnadfie  of  Uie  Peace  of  such  court,  and 
Glaccblno  Glangregorla  From  Judgment 
for  defendants,  plaintiff  appeals.  Affirmed. 

Irl  Solomon,  ot  Los  Angeles,  in  pra  per. 
Carter  &  Tordila,  Los  Angeles,  for  le- 
spondents. 

PEB  CURIAM.  [1,2]  This  Is  an  appeal 
from  a  Judgment  entered  after  the  sustain- 
ing of  a  demurrer  to  a  complaint  without 
leave  to  amend.  There  is  on  file  a  typewrit- 
ten clerk's  transcript  setting  forth  the  Judg- 
ment roll  In  the  action,  but  no  points  and  au- 
thorities in  support  of  the  appeal  have  ever 
been  filed.  As  it  Is  Incumbent  upon  an  ap- 
pellant In  any  case  to  make  an  affirmative 
showing  that  tbe  trial  court  has  committed 
error  In  the  case,  before  he  can  be  relieved 
from  the  effects  of  the  Judgment  appealed 
from,  the  judgment  Is  affirmed.  As  It  ap- 
pears to  us  that  the  appeal  Is  frivolous,  the 
respondents,  In  addition  to  any  costs  recov- 
erable by  them  because  of  the  affirmance  of 
the  Judgment,  shall  have  and  recover  from 
the  appellant  tbe  sum  of  $50  as  damages. 


OUBRAN  V.  WILSON. 


(36  Gal.  App.  KW) 
(Civ.  2120.) 


(IMfltTict  Court  of  Appeal.  Second  District,  Cal- 
ifornia. Feb.  7,  lOia  Rehearing  Denied 
March  8.  1918.  Denied  bj  Supreme  Court 
April  4,  19ia) 

1.  Buxs  AND  Nona  «b»406(^— Action  bt 
iNDoasEE— Indobsement  bt  Payee— Pboof. 

In  an  action  on  a  note  by  plaintiff,  alle^ea 
indorsee,  for  value  before  maturity,  where  in- 
dorsements were  doiied,  it  was  easantial  fof 
plaintiff  to  prove  the  indorsement. 

2.  EVIDBMCE  «=»370{3)— DOCnUBNTABT— IDBN 
TtFICATION— AuTHOBITT  OF  InDOBSBKENT  BY 

Payee— COBPORATB  Agent. 
A  written  instrument,  purported  to  have 
been  executed  by  payee  corporation,  and  pur- 
porting to  authorize  S.  to  receive  notes  and  in- 
dorse and  discount  the  same,  was  inadmissible 
to  establish  tbe  authenticity  of  indorsement  by 
S.  for  the  corporation,  where  neither  the  in- 
strument nor  the  signatures  attached  thereto 
were  Identified  by  any  witness. 

3.  Deposjtions  «»90— Use  In  Civil  Cases— 
Pbksencb  of  Witness. 

In  an  action  on  note  by  plaintiff,  alleged 
Indorsee,  for  value  before  maturity,  the  deposi- 
tion of  one  not  a  party,  but  to  whom  note  bad 
been  indorsed  by  original  payee,  was  inadmissi- 
ble in  the  atraence  of  a  snowing  aa  to  the  ex- 
istence of  conditions  set  forth  in  Code  Civ. 
Proc.  {  2021,  providing  for  use  of  depositions 
only  where  attendance  of  witnesses  cannot  be 
procured,  etc, 

4.  Bills  and  Notes  «=»497(1)— Holdkb  in 

DtW  COtJBSB— PbKSUMPTIQN. 

While  the  effect  of  a  blank  Indorsement  is 
to  make  a  negotiable  note  payable  to  bearer, 
the  presumption  cannot  be  invoked  in  fa%'or  of 
plaintiff  indorsee  that  by  such  indorsement  he 
acquired  the  note  free  from  equities. 
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5.  Bnx8  AKD  Notes  «s>497(S)— Bona  Fide 
PuBCHASEB— Proof. 
Before  the  defense  of  fraud  could  be  cat  off, 
it  was  iiicumbeot  on  plaintiff  indorsee  to  ehow 
that  he  acquired  the  note  for  value  before  ma- 
turity. 

Appeal  from  Superior  Conrt,  Los  ADgeles 
County;  Stanley  A.  Smith,  Judge. 

Action  by  William  M.  Curran  against  Mrs. 
Lydia  A.  Wilson.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed. 

Anderson  &  Anderscm  and  Ylctw  T.  Wat- 
Iclng,  all  of  Ijos  Angeles,  for  appellant.  Hook- 
er, Morris  &  Austin  and  Hocker  &  Austin, 
all  of  Tmb  Angeles,  for  respondent. 

JAMES,  J.  Appeal  from  a  Judgment  en- 
tered against  the  def«idant.  Hie  action 
was  upon  a  promissory  note,  the  text  of 
wlilch  Is  set  out  in  the  complaint  aa  follows : 
"9600.00.        Pomona,  Cal.,  March  1st,  191S. 

"Sixty  days  after  date,   (without  grace)  I 

E remise  to  pay  to  the  order  of  Silent  Engine 
o.  five  hundred  dollars  for  value  received  with 
interest  at  7  per  cent,  per  annum  from  Mch. 
1st,  1915,  antil  paid  both  principal  and  inter- 
est payable  onlv  in  United  States  gold  coin. 

"Payable  at  First  National  Bank,  Pomona, 
Cal.                        Mrs.  Lydla  A.  Wilson. 
"No   Due  " 

Indorsements  on  back*: 

"Silent  Engine  Co.,  Bradford  Stein,  Gen. 
Mgr.  T.  Carter  Etorcmus." 

It  was  further  alleged  in  the  complaint 
that  before  maturity,  for  a  valuable  con- 
sideration, the  note  was  indorsed  and  deliv- 
ered to  Doreraus,  who  thereafter,  before  ma- 
turity and  for  a  valuable  consideration,  in- 
dorsed the  same  to  the  National  Surety  Com- 
pany. It  was  then  alleged  "that  thereafter 
said  note  was  transferred  and  delivered  by 
said  National  Surety  Company  to  the  plaintiff 
herein."  A  sufficient  allegation  of  nonpay- 
ment appears  In  the  complaint.  In  the  an- 
swer the  defendant  made  denial  of  the  alle- 
gations as  to  the  indorsements  made  on  the 
note  and  the  transfer  thereof  In  the  following 
form: 

"Alleges  that  she  has  no  information  or  belief 
sufficient  to  answer  the  allegations  of  the  sec- 
ond paragraph  thereof  and  for  want  of  such 
information  and  belief,  or  either,  and  upon  that 
ground  denies  that  before  maturity  or  for  a  val- 
uable consideration,  or  at  all,  said  note  was  in- 
dorsed, or  at  all  delivered  to  T.  Carter  Doremua, 
or  that  tbcrcafter  or  before  maturity,  or  for  a 
valuable  consideration,  or  at  all,  said  note  was 
indorsed  or  delivered  by  said  T.  Carter  Doremus 
to  the  National  Surety  Company,  or  that  there- 
after or  at  all  said  note  was  transferred  or  de- 
livered by  said  National  Surety  Company  to  the 
plaintiff  herein." 

A  special  defense  was  set  up  by  the  defend- 
ant showing  fraud  in  the  obtaining  of  the 
note  by  the  payee,  and  praying  that  Judgment 
be  denied  to  the  plaintiff.  Plaintiff  offered 
the  note,  with  the  Indorsements  made  there- 
on, in  evidence,  to  which  objectltm  was  made 
and  overruled.  Without  calling  a  witness,  a 
written  document  was  then  offered  and  re* 
celved  by  the  court,  which  purported  to  have 


been  executed  by  tbe  corporation  payee  of 
the  note  by  Its  president  and  secretary,  with 
corporate  seal  attached.  Objection  was  made 
to  the  reception  of  this  document,  and  this 
objection  was  also  overruled.  The  plaintiff 
thereupon  offered  in  evidence  the  deposition 
of  Doremus,  wherein  Doremus  gave  testimo- 
ny showing  that  he  sold  to  the  payee  of  the 
note,  15  days  after  Its  date,  an  automobile, 
and  took  as  part  payment  the  note  in  suit 
He  further  testified  that  he  assigned  the 
note  later  to  the  National  Surety  Company 
in  payment  of  a  debt  owing  to  the  corporation 
by  his  mother.  Objection  was  mad*  to  the 
introduction  of  the  deposition  and  to  partic- 
ular parts  thereof.  The  genial  objection 
was  first  made  that  the  deposition  was  not  ad- 
missible for  the  reason  that  It  was  not  shown 
that  the  attendance  of  Doremus  as  a  witness 
at  the  trial  could  not  be  secured.  This  ob- 
jection was  overruled.  Plaintiff  having  rest- 
ed his  case,  defendant  was  called  to  the  wit- 
ness stand,  and  counsel  sought  to  elicit  from 
her  the  details  of  the  transaction  in  which 
the  note  was  given  as  sustaining  the  special 
defense  made  by  the  answer.  This  testimony 
was  objected  to  on  the  ground  that  It  had 
been  shown  that  Doremus  had  obtained  the 
note  before  maturity  for  value  and  without 
knowledge  of  the  transaction  Involved  In  the 
making  of  the  note.  The  objection  was  sus- 
tained. The  court  thereupon  ordered  Judg- 
ment In  favor  of  the  plaintiff. 

[1 , 2]  It  will  be  noted  that  there  was  no 
testimony  showing  any  Indorsement  to  hare 
been  made  by  the  National  Surety  Compa- 
ny to  the  plaintiff  herein,  and  that  the  alle- 
gation of  the  complaint  was  merely  that  the 
note  had  been  transferred  and  delivered  by 
that  surety  company  to  the  plaintiff  herein. 
In  our  opinion.  It  was  first  essential  for  the 
plaintiff  to  prove  the  indorsement  of  the 
payee.  The  indorsement  appeared  In  the 
terms  set  out  above,  and  the  first  evidence 
tending  to  establish  the  authenticity  of  that 
Indor^ment  was  the  written  document  re- 
ferred to  hereinbefore  purporting  to  bare 
been  incecuted  by  the  Silent  En^e  Company, 
and  which  paip(»^  to  authorize  Stein  to 
"receive  moneys,  notes,  chectai  and  Indorse 
and  discount  same;  to  take  subscriptions  for 
stock,  make  contracts  and  issue  evidences  of 
Indebtedness."  This  document  was  not,  nor 
were  the  signatures  attadied  thereto,  Identi- 
fied In  any  way  by  the  testimmy  of  any  wit- 
ness and,  under  the  objection  made  by  the 
defendant,  we  think  was  Inadmlsrible.  The 
case  of  Burnett  t.  Lyford,  98  Gal.  114,  28 
Pac.  85S,  shows  a  case  different  on  the  facta; 
the  court  there  declario^  only  that  where 
no  objection  was  made,  the  seal  of  the  corpo- 
ration affixed  with  the  signatures  would  pri- 
ma facte  be  proof  of  the  regularly  of  the 
executhm  of  the  docnmenL  Neither  was 
there  evidence  showing  that  Stein  was  the 
general  manager  of  the  payee  of  the  note. 
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[3. 4]  But  It'  is  safd  that  la  the  t^tlmony 
given  by  devosltlon  Doremns  furnlsbed  evi- 
dence sbowlng  tbe  regalarlty  of  tbe  transfer 
by  the  payee  of  the  note  to  blm.  Doremus 
was  not  a  party  to  the  actlMi.  His  deposi- 
tion was  not  admissibly  unless  some  show- 
ing was  made  as  to  the  existence  of  condi- 
tions set  forth  in  section  2021*  Gode  of  CItU 
Procedure. 

Tbe  witness  In  bis  answers  showed  that  at 
the  time  of  making  tbe  note  he  was  a  resi* 
dent  of  Lm  Angeles,  and  gave  no  testimony 
lowing  that  any  change  residence  had 
been  made  afterward.  As  we  have  noted, 
there  was  no  testimony  showing  facts  regard- 
ing the  transfer  of  the  note  from  the  Nation- 
al Surety  Company  to  this  plaintiff,  and  no 
Indorsement  made  by  the  Surety  Company 
nppeared  upon  the  note.  If  we  were  to  as- 
sume, without  proof,  that  the  Indorsements 
of  the  payee  corporation  and  Doremns  were 
regularly  made,  It  might  perhaps  be  further 
presumed  that  by  the  productl<m  of  the  note 
from  the  hands  of  the  plaintiff,  ownership 
would  be  Implied.  Plaintiff,  however,  as- 
sumed, and  we  think  rightly*  that  it  was 
essential  to  his  case  to  show  ttie  indorsement 
of  the  note  by  the  payee;  but  he  fiilled  to 
ftiralsh  the  court  with  competoit  evidence 
to  establish  the  fact. 

[fl  We  may  add  farther  that,  while  it  has 
been  held  that  tibe  effect  of  an  indorsement 
In  blank  is  to  make  the  note  payable,  not 
ns  an  indorsee  strictly,  but  as  to  bearer 
(Eames  v.  Crosier.  101  Cal.  260,  86  Pac.  873), 
we  do  not  believe  that  the  presumption  can 
be  invoked  in  favor  of  this  plaintiff  that  he 
acquired  the  note  in  snch  a  manner  as  to 
free  It  from  equities  existing  In  favor  of  the 
d^endant.  We  are  of  the  opinion  that  It 
was  incumbent  upon  the  plaintiff  to  show  that 
he  acquired  the  note  for  value  before  matu- 
rity, before  the  right  of  the  defendant  to  ui^e 
her  special  defense  of  fraud  would  be  cut  off. 

The  judgment  is  reversed. 

We  concur:  CONREY,  P.  X;  WORKS. 
Judge  pro  teaa. 

(16  C&l.  App.  129) 

FICKES  et  aL  v.  BAKER  et  aL    (Civ.  17S8.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   Feb.  4,  191&) 

1.  BePOBUATIOK  or  lKSTBUUBNTa  -«=>8~V0I.- 

UNTABT  Conveyances.  ' 
A  ToluQtarv  eonve^Qce  wilt  not  be  reform- 
ed so  as  to  luGlade  land  Dot  referred  to  therein, 
tmleas  all  parties  interested  in  tbe  land  con- 
tent 

2.  JUDGUXNT  ^a6SS  —  RXFOEUATIOn  OT  IN- 
fftSUMENTS  —  VOLUNTABT  CONVBTANCES  — 

Death  of  O^antob. 
A  voluntary  conveyance  reformed  after  the 
deadi  of  the  grantor  in  a  suit  against  the  gran- 
tor's executors,  to  Include  land  not  referred  to 
therein.  Is  not  binding  on  an  heir  under  Code 
Civ.  Proc.  I  1664,  prescribing  method  tm  as- 
■ertlm  of  beinUp. 


8.  Rbfobmation   or   Instbduents  ^=s>Z&— 

VOLUNTABT  CONVETAKCES— DeATH  OV  QbA^- 

Toa. 

Asauming  that  a  voluntary  conveyance  can 
be  reformed  after  death  of  the  srantor  without 
heirB  to  include  land  not  referred  to  therein,  the 
state,  under  Civ.  Code,  {  1386,  is  a  party  with  a 
contingent  Interest  In  the  estate  of  one  dying 
intestate  whose  consent  would  be  necessary. 

4.  EXBODTOBS  AlfD  ADMINI8TBATOB3  <&=^128(1) 

— Repobmation  OF  Conveyances. 
Executors  and  administrators  have  no  au- 
thority to  Consent  to  the  reformation  of  a  vol- 
untary conveyance  by  the  deceased  to  include 
land  not  referred  to  thertin. 

Appeal  from  Superior  Court,  7olo  County; 
Malcolm  O.  Glenn,  Judge. 

Action  to  reform  a  deed  by  Mary  Fickes 
and  others  against  W.  8.  Baker  and  another, 
executors  of  the  lost  will  and  testament  of 
John  Cradwick,  deceased.  Judgment  for  de- 
fendants, and  plaintiffs  appeal.  Affirmed. 

K  E.  Gaddls,  of  Woodland,  and  L.  Ernest 
Phillips,  of  Oakland,  for  appellants.  A.  G. 
Bailey,  of  Woodland,  for  respondents. 

BURNETT,  J.  Tbe  actlfc  was  brought 
for  tbe  reformation  of  a  deed  executed, by 
the  testator  in  liis  lifetime.  It  was  found  by 
the  court  that  at  the  time  of  his  death  the 
deceased  was  the  owner  and  In  the  posses- 
sion of  property  described  as  lot  No.  6  in 
block  No.  10,  In  the  town  of  Winters,  county 
of  Yolo;  that  he  made  no  disposition  of  it 
by  his  will ;  that  on  tbe  31st  day  of  July, 
1912,  said  Cradwick  executed  a  certain  deed 
of  conveyance  to  the  plaintiffs,  granting  a  cer- 
tain lot  of  land  contiguous  to  tbe  parcel  here 
In  controversy;  that  "said  deed  was  by  Its 
express  terms  made,  executed,  and  delivered 
by  the  grantor  therein,  John  Cradwick,  for 
and  in  consideration  of  the  love  and  affection 
which  he  had  and  bore  unto  the  grantees 
therein  named,  and  also  for  the  better  main- 
tenance, support,  protection,  and  livelihood 
of  the  grantees  therein  named,  and  said  con- 
sideration was  the  sole  consideration  for  the 
execution  of  said  deed";  that  said  grantees 
were  not  blood  relatives  of  deceased,  "and. 
so  far  as  known,  at  tbe  date  of  trial  said  de- 
ceased had  no  heirs  at  law;  that  prior  to 
the  time  said  deed  was  drafted  said  John 
Cradwick  directed  the  scrivener  to  include  Iti 
the  said  deed  the  said  lot  No.  6,  in  block  10. 
but  said  scrivener  failed  and  neglected  to  do 
so ;  that  at  the  time  said  deed  to  said  lot  No. 
7  and  a  portion  of  said  lot  8  was  executed 
and  delivered  nothing  was  said  by  any  of 
said  parties  or  by  said  scrivener  In  reference 
to  the  omission  of  said  lot  6  from  said  deed." 
It  is  further  found  "that  W.  S.  Baker  and  W. 
P.  Womack,  executors  of  the  last  will  and 
testament  of  said  John  Cradwick,  deceased, 
in  open  court  at  the  trial,  of  the  Issues  in- 
volved in  this  proceeding  consented  to  the 
granting  of  a  decree  directing  them  to  amend 
and  reform  the  deed  hereinbefore  described, 
so  as  to  include  lot  6  in  block  10,  in  said 
town  of  Winters.**  The  court  concluded  from 
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the  foregoing  facts  that  t3w  plahitlfb  were 
not  entitled  to  a  reformatloD  of  said  deed, 
and  therefore  directed  jadpneAt  in  favor  of 
defendants  for  their  costs.  The  appeal  Is 
from  such  Judgment  It  la  to  be  obaerred 
that  there  Is  no  express  finding  that  at  the 
time  of  the  execution  of  said  deed  the  grantor 
Intended  to  cmvey  sfdd  lot,  but  the  cause  has 
been  treated  here  by  both  parties  as  though 
such  intention  existed,  and  we  shall  so  con- 
sider tt. 

[1]  It  Is  quite  apparent  that  ISie  Judgment 
df  the  lower  court  must  be  affirmed.  This 
follows  from  the  rule  recognized  by  all  the 
authorities  that  a  voluntary  conveyance  will 
not  be  reformed  so  as  to  Include  land  not  re- 
ferred to  ox  conveyed  ther^,  unless  all  the 
parties  interested  In  said  land  consent  there- 
to. T^e  rule  and  the  reason  underlying  It 
are  clearly  stated  in  Enos  v.  Stewart,  13S 
Cal.  112,  70  Pac.  1005,  from  which  we  quote: 

"A  court  of  equity  interferes  to  correct  a  mis- 
take in  a  written  instrument  only  in  further- 
ance of  justice,  and  to  prevent  fraud  or  some 
injustice.  Id  thi8  case,  by  refusing  to  correct 
the  deed  no  fraud  nor  injustice  is  done  to  ap- 
pellant. She  has  lost  notoing  because  she  paid 
no  consideration  for  the  deed.  She  has  Been 
deprived  of  nothing  the  law  would  otherwise 
give  her.  It  is  true  the  intention  of  the  gran- 
tor is  not  carried  out,  but  it  would  have  bsen 
equally  true  if  an  attempt  had  been  made  to 
malce  a  will  and  it  bad  been  defective  in  a  vital 
part.  The  court  could  not  reform  a  will,  nor 
make  it  so  that  it  would  comply  with  the  law. 
In  this  case  the  deceased  intended  to  convey  tho 
property,  but  die  did  not  do  so." 

In  Smith  v.  Smith,  80  Ark.  458.  07  S.  W. 
430.  10  Ann.  Cas.  522,  it  was  held  that  tlie 
deed  was  not  eufflcient  to  convey  the  82^ 
acres  of  land  defectively  described,  that  it 
was  a  voluntary  conveyance  without  a  valu- 
able consideration  to  sni^rt  It,  and  that 
equity  would  not  reform  said  deed,  dting  a 
long  number  of  authorities.  This  case  was 
affirmed  In  Johnson  v.  Austen,  86  Ark.  446. 
Ill  S.  W.  466,  wherein  It  was  held: 

"To  the  absence  of  evidence  of  fraud  or  undue 
influence,  a  deed  of  eift  from  a  wife  to  her  hus- 
band cannot  be  reformed  without  the  consent 
of  all  parties." 

By  the  Supreme  Court  of  Michigan,  in 
TuthlU  T.  Katz,  174  Mich.  217.  140  N.  W. 
519,  It  was  declared  to  be  "a  well-establish- 
ed rule  that  a  court  of  equity  will  refuse  Its 
aid  to  rectify  a  mistake  In  a  conveyance  that 
Is  voluntary  and  without  consideration  un- 
less all  the  parties  consent."  In  Wllley  v. 
Hodge,  104  Wis.  81.  80  N.  W.  7B,  76  Am.  St 
Rep.  852,  it  was  declared: 

"There  can  be  no  doubt  of  the  Intention  of  the 
father  to  convey  this  tract  of  land  to  the  plain- 
tiff. His  deed,  however,  fails  to  desci  iLn.-  it.  The 
rule  is  quite  familiar  that  a  defective  deed  may 
be  treatc<l  in  equity  as  an  agreeni(.'iit  to  con- 
vey, and  performance  enforced.  Hut  the  rule 
is  equally  well  understood  that  wlieu  it  appears 
that  the  deed  was  voluntary,  equity  will  not 
carry  it  into  effect  or  reform  it.** 

But  we  forbear  further  eltatlou,  as  we  are 
referred  to  no  contrary  decisions. 

[21  It  seems  to  be  contended,  however,  that 
equity  will  withhold  relief  after  the  death  of 


the  grantor  only  where  there  ts  an  heir  to 
succeed  to  the  property  and  it  Is  dalmed 
Chat  the  convove  ot  the  luroposltlon,  namely, 
that  when  there  are  no  heirs  the  court 
should  correct  the  mistake  at  the  Instance  of 
the  grantees.  Is  a  sound  principle  of  equity. 
As  to  this  contention,  we  may  observe  that 
there  is  no  express  finding  tiut  there  was  no 
heir,  and  it  Is  quite  ai^orent  tiiat  If  there 
be  any  belr  to  an  estate  he  would  not  be 
precluded  by  sodi  finding  In  this  case  from 
asserting  and  maintaining  his  heirship  by 
the  method  pointed  out  In  section  1664  of  the 
Code  of  Civil  Procedure. 

[3]  But  waiving  the  foregoing  considera* 
ttons  and  admitting  for  the  sake  of  argih 
ment  that  if  all  parties  in  Interest  consent 
Bwih  deed  may  be  reformed  after  the  death 
of  the  grantor,  it  Is  quite  apparent  that 
there  are  other  parties  in  interest  besides 
the  heir  or  heiis  and  the  grantees.  Whoever 
would  succeed  to  the  property  waOxx  fba 
laws  of  the  state  stands  In  the  same  r^U^ 
tton  to  the  grantw  as  fiir  as  refmnnatloa  is 
concerned  and  to  what  be  baa  £illed  to  om- 
vey  as  would  an  heir.  In  fact  the  heir— so 
called— Is  a  party  in  Interest  only  by  virtue 
of  tiie  statute  and  tlie  ume  section  of  the 
Code  which  provides  for  the  Bnc<»8don  by  a 
relative  to  the  decedoit  determines  that  the 
state  has  a  contii^ent  interest  in  the  estate 
of  one  dying  intestate.  For  said  sectimi  13SB 
of  the  Civil  Code  reads: 

"When  any  person  having  title  to  any  estate 
not  otherwise  limited  biy  marriage  contract 
dies  without  disposing  thereof  by  will,  it  is 
succeeded  to  and  must  be  distributed  •  •  • 
in  t^e  following  manner:  •  •  •  ^If  the 
decedent  leaves  no  husband,  wife,  or  kindred,  and 
there  are  do  heirs  to  take  his  estate  or  any  por- 
tion thereof,  under  subdivision  eight  of  this  sec- 
tion, the  same  escheats  to  the  state  for  the  snp- 
irart  of  tho  common  schools." 

In  other  words,  the  legal  title  to  said  lot 
No.  6  on  the  death  of  John  Cradwick  vested, 
according  to  the  order  prescribed  by  said  sec- 
tion 1386,  and  the  Interest  of  the  one  entitled 
to  the  same  Is  not  affected  by  the  class  of 
category  to  which  he  may  belong.  The  mat- 
ter cannot  be  made  plainer  by  argument,  and 
It  will  not  be  disputed  that  the  state  has  not 
consented  to  the  reformation  of  sata  deed. 
It  may  be  said  also  that  the  creditors.  If  any 
— and  it  does  not  appear  that  there  was  none 
— ^probably  have  such  an  Interest  that  equity 
would  not  be  justified  in  reforming  said  deed 
without  their  consent,  but  as  to  that  we  need 
not  express  any  definite  opinion. 

[4]  O^iere  la  some  pretense  that  the  execu- 
tors represented  the  interested  parties  In  ex- 
pressing their  willingness  to  have  the  deed 
reformed.  Such  position,  however,  cannot  be 
maintained.  We  need  not  consider  at  lengtlk 
the  duties  and  responslbilltes  of  executors, 
as  those  matters  have  been  often  discussed 
In  the  decisions,  and  the  provisions  of  Oie 
Code  of  Civil  Procedure  on  the  subject  scarce- 
ly need  elucidation.  It  is  sufficient  to  amy 
that  they  have  no  power  to  consent  to  sadi  - 
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a  decree,  and  If  they  attempt  to  do  so  it  can- 
not affect  the  legal  tiUe  to  the  property. 
They  may  compound  with  a  creditor  as  pro- 
vided by  section  1588  of  the  Code  of  ClvU 
Procedure,  but  that  must  be  "with  the  ap- 
probation of  the  court  or  a  Judge  thereof." 
They  may  also  be  required  to  complete  con- 
tracts for  sale  of  real  or  personal  property 
made  by  the  decedent  In  his  Iffetlme  (section 
1597,  Code  Civ.  Proc.),  but  this  must  be  by 
direction  of  the  court,  and,  of  course,  it  must 
be  In  cases  wherein  the  grantor  If  liTlng 
could  be  compelled  to  execute  the  codtc^- 
ance. 

No  one  would  contend  that  In  a  case  like 
this  wh^  the  conT^ance  was  voluntary  the 
grantor  could  be  compelled  to  convey  the 
land  in  controversy.  Manifestly  the  execu- 
tors stand  in  a  rtiatlon  no  more  fttvorable  to 
the  grantees. 

We  think  there  Is  no  merit  in  the  appeal, 
and  tbB  Judgment  Is  therefore  affirmed. 

We  coBCnr:  CHIPMAN,  P.  J.;  HABT»  J, 


(36  Cal.  App.  171) 

KARALBS  T.  LOS  ANGELES  CRBAMBBT 

CO.    (Civ.  2036.) 
(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.   Feb.  6,  19ia) 

1.  Saus  ^=>62— Indivisible  Contbact. 

A  contract  to  sell  and  deliver  to  defendant 
all  milk  produced  by  plaintiff  for  a  period  of 
three  months  was  indivisible,  notwithstanding 
the  milk  was  to  be  paid  for  monthly. 

2.  Sales  <S=3342— Breach  or  Contbact— Re- 
covert. 

Where  plaiotiff  stopped  delivery,  before  ter- 
mination of  contract  to  deliver  a  certain  amount 
of  milk  from  a  certain  number  of  cows,  because 
of  the  sale  of  his  cows,  he  could  not  recover  in 
an  action  on  the  contract  for  milk  delivered,  as 
one  who  hiniself  breaches  a  contract  cannot  re- 
cover In  an  action  thereon  for  breach  of  the 
other  party. 

A]n>eal  from  Superior  Conr^  Los  Angeles 
Conn^;  Bogeng  P.  HcDaniel,  Judge. 

Actim  by  Steve  Karales  against  the  Los 
Angeles  C^«amery  Company.  Judgment- for 
plaintiff,  and  defendant  appeals.  Reversed. 

Lloyd,  Cheney  &  Oeibel  and  Ovila  N.  Nor- 
mandin,  all  of  Los  Angeles,  for  appellant 
Chas.  S.  McKelvey,  of  Los  Angeles,  for  re- 
spondent 

WORKS,  Judge  pro  tern.  [1,2]  The  amend- 
ed complaint  In  this  action  asks  for  Judgment 
for  the  contract  price  of  milk  delivered  dur- 
ing the  m<mths  of  January  and  February, 
1915,  at  the  special  instance  and  request  of 
the  defendant  The  answer  alleges  that  the 
milk  was  delivered  pursuant  to  the  terms  of 
a  written  contract  between  the  parties,  and 
that  none  was  delivered  after  February  10, 
1915.  A  copy  of  the  contract  is  attached  to 
the  answer  as  an  exhibit.  By  it  Karales 
agreed,  under  date  of  December  1,  1914,  to 
sell  and  deliver  dally,  and  the  creamery  com- 


pany agreed  to  buy.  all  the  milk  produced  by 
Karales,  being  not  less  than  400  pounds  per 
day  from  not  less  than  35  cows,  for  a  three- 
month  period  from  December  1,  1914,  to 
March  1,  1915,  at  an  agreed  price  per  pound 
of  butter  fat  content  of  the  milk,  payment  to 
be  made  before  the  15th  of  each  month  for 
deliveries  during  the  preceding  month.  The 
contract  also  bound  Karales  to  furnish  the 
milk  trom  healthy*  well-fed  cows,  to  ke^  bis 
dairy  In  a  dean  and  sanitary  condition,  and 
to  protect  the  milk  with  a  propor  canvas  cov- 
ering while  It  was  In  transit  to  the  company. 
It  also  provided  that  If  the  delivery  of  milk 
should  be  Interfered  with  by  aWlkes,  or  other 
specified  untoward  occurrences,  then  the  con- 
tract should  be'  suspended  only  dnrti^  sncb 
interference.  Tbs  trial  court  found  the  facts 
as  allied  In  the  answer,  with  the  further 
finding.  In  effect,  tliat  Karaloi  had  stopped 
the  delivery  of  mlUc  on  Febnuu^  lOtb  be* 
cause  he  had  sold  bia  oows,  but  rendered 
Judgment  in  lila  tavor.  The  appeal  la  from 
the  Judgment 

Notwithstanding  the  &ct  that  the  milk  was 
to  be  paid  for  monthly,  the  contract  was  in- 
divisible and  entire,  and  the  plaintiff  com- 
mitted a  breach  of  its  provisions  by  ceasing 
delivery  on  February  10th,  McConnell  v.  Co- 
rona City  Water  Co.,  149  Cal.  60,  85  Pac.  929, 
8  L.  R.  A.  (N.  S.)  1171 ;  Wood.  Curtis  A  Co. 
v.  Seorich,  5  Cal.  App.  252,  90  Pac.  151 ;  Los 
Angeles  Gas  &  Elec.  Co.  v.  Amalgamated  Oil 
Co.,  156  Cal.  776,  106  Pac  55.  And  one  who 
himself  breaches  a  contract,  without  excuse, 
cannot  recover  in  an  action  upon  the  con- 
tract,for  a  breach  of  Its  terms  by  the  other 
party.  Wood,  Curtis  &  Co.  v.  Seurlch,  supra; 
Los  Angeles  Gas  &  Elec.  Co.  v.  Amalga- 
mated Oil  Co..  supra ;  California  Sugar  Agen- 
cy V.  Penoyar,  167  Cal.  274,  139  Pac.  671; 
Los  Angeles  Gas  &  Elec.  Co.  v.  J^algamated 
OU  Co.,  168  Cal.  140,  142  Pac.  46.  The  fact 
that  Karales  sold  his  cows  and  went  out  of 
the  dairy  business  was  plainly  no  excuse  or 
Justification  for  his  breach  of  the  contract 

The  judgment  is  reversed." 

We  concur:   CONRBY,  P.  J.;  JAMES.  J. 


(30  Cal.  App.  156) 

GLOBE  GRAIN   &   MILLING   CO.  v. 
DRENTH,  Constable.    (Civ.  2185.) 

(District  Court  of  Appeal,  First  District  Cali- 
fornia.  Feb.  5,  1918.   Rehearing  Denied 
by  Supreme  Court  April  4,  1918.) 

1.  Sales  ^=^88  —  Execttted  ob  Executobt 
CoNTKAOT— Question  vob  Jubt. 
Even  if  a  contract  otherwise  showing  an 
-actual  sale  of  barley,  might  be  coaatrued  to  be 

executory,  because  of  the  expression  "as  per 
your  samp.  No.  1  Fen,"  thouch  there  was  tes- 
timony that  no  sample  was  given,  yet  the  posi- 
tive testimony  of  the  parties  that  the  transac- 
tion was  an  absolute  sale,  raised  a  conflict  of 
evidence  for  the  jury,  against  motion  for  non- 
suit 
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S.  Trial  —  ItfonoN  fob  NoMson— 

View  of  Evidence. 
On  motinn  for  nonsuit,  the  evit^ence  being 
fairly  susceptible  of  two  constructions,  the  court 
must  take  the  view  moat  favorable  to  plaintiff. 
S.  FbAUDULBNT     GONVKTAirCKS  •=»137(4)— 

CnAHQB  OF  Possession— Gbowiro  Cbops— 
"In  toe  Possession  ob  Undeb  the  Con- 
trol OP." 

Growing  crops  are  not  in  the  possession  or 
under  the  control  of  the  seller  thereof  within 
Civ.  Code,  ^  3440,  so  as  to  require  immediate 
delivery  and  continued  change  of  possession, 
wbii.'h  could  only  be  by  abandonment  of  the 
premises,  to  save  the  sale  from  being  a  fraud- 
ulent convey  a  nee. 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty :  U.  Z.  Austin.  Judge. 

Action  by  the  Globe  Grain  &  Milling  Com- 
pany against  Ben  Drenth,  constable.  From 
an  adverse  Judgment,  plaintiff  appeals.  Be- 
versed. 

Short  4  Sutherland,  of  Fresno  (Carl  E. 
rindsay,  of  Fresno,  of  counsel),  for  appel- 
lant. Barnard  &  Watters  and  S.  L.  Strother, 
all  of  Fresno,  for  respondent. 

KERRIGAN,  J.  This  action  was  brought 
by  plaintiff  for  the  allege<l  conversion  of  cer- 
tain grain.  The  trial  was  bad  before  a  Jury, 
and  at  the  conclusion  of  the  plalntUTs  case 
a  motion  of  nonsuit  was  made,  and  the  court 
took  the  case  from  the  Jury  and  granted  the 
motion,  and  this  Is  an  appeal  from  the  Judg- 
ment of  nonsuit. 

There  are  two  points  relied  upon  for  a  re- 
versal: First,  that  no  proper  motion  for  a 
nonsuit  was  made;  and  second,  that  there 
was  sufllcleut  evidence  to  make  out  a  prima 
fade  case  for  the  Jury. 

The  first  objection  Is  based  npon  ihe  as- 
sertion that  no  formal  motion  for  nonsuit 
was  ever  made,  and,  if  made,  the  grounds  of 
the  motion  were  not  specified. 

Tbe  record,  dearly  discloses  the  fact  Uiat, 
not  only  was  the  motion  made,  but  that  It 
was  based  and  granted  upon  the  grounds  that 
there  had  been  no  snffldent  change  of  posses- 
irion  of  the  property  nnder  a  sale  thereof  to 
satisfy  the  requirements  ot  sedlon  S440  of 
the  Civil  Code,  and,  further,  that  it  was  not 
shown  that  there  was  ever  any  sale  of  the 
property.  There  is  therefore  no  m«it  In  ei- 
ther of  the  contentions  contained  in  the  first 
objection. 

In  support  of  the  second  objection,  It  is 
argued  that  plaintiff .  presented  substantial 
evld«ice  tending  to  prove  all  tiie  facts  in  is- 
sue constituting  his  case,  and  was  therefore 
entitled  to  have  the  case  go  to  the  Jury  for 
a  verdict  on  its  merits. 

[1]  There  is  no  conflict  as  to  the  facts.  It 
appeared  in  evidence  that  two  parties,  S.  G. 
Robertson  and  Geo.  R.  Harrison,  were  en- 
gaged in  farming  barley  upon  certain  lands 
which  they  had  leased,  situated  In  Fresno 
county.  In  the  month  of  June,  1916,  and  be- 
fore the  barley  was  harvested,  they  under- 
took to  sell  to  plaintiff  some  1,390  sacks  of 


the  crop,  and  agreed  to  deliver  the  same  at 
San  Joaquin,  their  nearest  railroad  statitm, 
as  soon  as  the  grain  was  harvested.  The 
sale  was  made  In  two  different  lots.  During 
the  course  of  the  harvest,  but  before  comple- 
tion thereof,  It  was  taken  by  defendant  Into 
his  possession  as  constable  under  a  writ  of 
attachment,  and  finally  sold  by  him  under  ex- 
ecution. It  was  admitted  by  defendant  that 
plaintiff  at  the  time  of  the  attachment  served 
upon  him  a  duly  verified  claim  of  ownership, 
and  it  is  not  denied  that  the  defendant  re- 
fused to  deliver  the  barley  to  plaintiff  not- 
withstanding the  claim  so  made,  but,  on  the 
ccBJtrary,  sold  the  same  under  execution  as 
above  stated.  The  barley  so  sold  constituted 
the  entire  Interest  of  Robertson  and  Uarrlaon 
in  the  crop,  which  amounted  In  all  to  about 
1,100  sacka  The  testimony  of  the  vendors 
Robertson  and  Harrison,  who  sold  the  barley, 
and  plalntUC's  officers,  who  conducted  the 
purchase,  was  positive  and  direct  that  an  ac- 
tual sale  had  been  made.  The  terms  of  the 
contract  itself  show  an  actual  sale  unless  the 
expression  contained  therein  "as  per  your 
samp.  No.  1  Fen"  can  be  construed  as  hav- 
ing the  effect  to  make  the  contract  merely  ex- 
ecutory. Testimony  was  introduced  to  show 
that  no  sample  of  the  barley  was  eyer  given, 
and  from  this  evidence  it  might  be  inferred 
that  the  expression  used  was  one  of  descrlp- 
ti<m  only.  Assuming,  however,  that  the  con- 
tract might  be  construed  to  be  executory  in 
character,  the  positive  testimony  of  the  par- 
ties to  it  was  to  the  effect  that  the  transac- 
tion was  an  absolute  sale,  and  a  confilct  In 
the  evidence  was  thus  presented. 

t2]  A  motion  for  nonsuit  should  be  denied 
where  there  Is  any  evidence  to  sustain  plain- 
tlfTa  case.  On  sacb  motion,  it  the  evidence  is 
fairly  susceptible  of  two  constmctions,  tlie 
court  must  take  tbe  view  most  favorable  to 
the  plaintiff.  Mitchell  v.  Brown,  18  Cal.  App. 
117,  122  Pac.  426. 

[3]  This  being  so,  the  only  remaining  qnes- 
tion  to  be  discussed  is  as  to  the  sufficiency  of 
the'  transfer  of  the  property  to  satisfy  sec- 
tion 3440  of  the  Ovil  Code. 

The  property  wM  not  In  existence  whm 
the  sale  of  the  grain  was  made,  and,  of 
course,  was  not  and  could  not  then  be  in  the 
possrasitm  of  the  transferor.  Fat  like  rea- 
scms  there  could  be  no  actual  or  continued 
change  of  possesion  of  tliis  nonexistent 
property.  Sissel  v.  Miwroe,  33  Cal.  App.  756. 
166  Pac.  607. 

Growing  crops  are  diattels  not  susceptible 
of  manual  delivery  until  harvested,  and  are 
not  "In  the  possession  or  under  the  control  of 
the  vendor"  within  the  meaning  of  the  stat- 
ute requiring  an  immediate  delivery  and  con- 
tinued change  of  possession.  O'Brien  v.  Bal- 
lou,  116  Cal.  818,  48  Pac  130.  To  so  construe 
the  statute  would  make  it  an  Imperative  duty 
on  the  part  of  the  grower  to  abandon  the  pos- 
session of  his  farm  to  the  vendee  at  the  time 
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of  the  nlB,  a  proceeding  the  statute  certainly 
does  not  conten^late.  Davis  t.  McB^lane^ 
87  Cal.  634,  90  Am.  Dec.  84a 

In  tbe  state  oC  the  evldoice  we  think  it 
dear.  In  view  of  ttiese  antboritles,  that  It 
was  error  to.  grant  the  defendant's  motion 
for  nonsuit  Tbe  Judgment  Is  therefore  re- 
versed. 

We  concur:  LBNNON.  P.  J.;  BBASLY. 
Judge  pro  tern. 

(36  Cal.  App.  159) 
TRELOAB  V.  KEIL  &  HANNON  et  ai 
(Civ.  1655.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.  Feb.  6.  1918.    On  Rehearing, 
March  8,  1918.) 

1.  IRBCBANCB  ff=>514— Ll A BIXITT— INDEMNI- 
TY INSDBANCE— INJUBT  TO  THIBD  PeEBON— 

"Defend." 
Under  contract  of  P.  insuring  K.,  not 
against  liability  that  may  be  incurred  by  K.. 
but  against  loss  and  expenses  arising  from 
daims  on  K.  on  account  of  bodily  injuries  accl- 
deutally  suffered,  or  alleged  to  have  been  suffer- 
ed by  any  person,  and  caused  by  K.*s  horses  or 
vebicles,  and  providing  that  no  action  shall  lie 
against  P.  for  any  loss  or  expense  except  such 
as  has  actually  been  sustained  and  paid  by  rea- 
son of  a  final  Judgment,  P.  is  not  liable  to  one 
so  injured,  so  ss  to  authorize  action  against  it 
and  K.,  and  this  notwithstanding  provision  of 
contract  that,  if  action  is  brought  on  account  of 
an  accident,  K.  shall  notify  P.,  and  P.  will  set- 
tle or  defend  tbe  action:  "defrad"  not  mean- 
ing to  successfully  defend. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrasest  First  and  Second  Series,  Defend.] 

2.  Insubance  ^=514— Indemnity  Insueance 
—Liability  of  In sureb— Statutes. 

Liability  of  the  insurer  on  a  policy,  insuring 
SRHinH  lo!!S  and  expenses  actually  sustained  and 
paid  by  reason  of  a  final  judgment  by  insured 
uu  account  of  a  claim  for  injury  to  another 
from  insured's  horses  or  vehicles,  is  not  intended 
to  be  changed  by  Civ.  Code,  {  2777,  providing 
that  one  who  Indemnifies  another  sgshtst  an 
act  to  be  done  by  tbe  latter  is  liable  to  every 

roD  bijured  by  such  act;  section  2778,  subd. 
providing  that,  on  an  indemnity  against 
claims,  demands,  damages,  or  costs,  Uie  ^rson 
indemnified  la  not  entitled  to  recover  without 
payment  thereof. 

3.  Appkai.  aud  Ebbob  «»1073(3)— Habkless 

EbBOB  —  JCDGUENT    AGAINST    FlBU  AND 

Pabtnebs. 

Judgment  having  been  properly  rendered 
against  the  individual  members  of  a  firm,  it  is 
a  matter  pf  no  moment  to  them  whether  the 
partnership,  against  which  judgment  was  also 
rendered,  was  dissolved  pending  the  action. 

On  Rehearing. 

4^  INSUBANOB  «»146(3)— Policy— Construc- 
tion. 

Policy  of  insurance  will  not  be  construed 
against  insurer,  where  this  will  require  the 
doing  of  violence  to  its  plain  terms. 
8.  Constitutional  Law   «s»11S— Oblxoa- 
TiON  of  Contracts. 

Where  parties  have  entered  into  a  lawful 
contract  and  clearly  expressed  their  intention, 
the  Legislature  cannot  provide  a  different  con- 
tract for  them. 

Aroeal  from  Superior  Court,  Sacramento 
County;  Charles  O.  Busl(^,  Jud^ 


Action  b7  Alfred  nreloar  against  Kefl  & 
Hannon,  a  partnership^  and  others.  Judg- 
ment for  i^aintur,  and  def«idants  appeal. 
Reversed  in  part,  and  aOIrnied  In  part. 

Meredith,  Landls  &  Chester  and  Wach- 
borst  &  Wacbborst,  all  of  Sacramento^  for 
appellants.  L>.  T.  Hatfield  and  Frank  A. 
Prior,  both  of  Sacramento,  for  respoodoit. 

BURXETT,  J.  Plaintiff  was  Injured  In 
consequence  of  being  struck  by  a  vehicle 
driven  by  said  E.  P.  Hannon  of  the  said 
firm.  Tlie  action  against  said  copartnership 
and  the  Individual  members  thereof  was 
based  upon  the  claim  of  negligence  In  pro- 
ducing said  accident,  and  the  evidence  was 
sufiiclent  to  sustain  the  finding  to  that 
effect 

[1]  The  claim  as  to  the  casualty  compa- 
ny's liability  grows  out  of  the  execution  by 
said  company  of  an  indemnity  Insurance 
policy  Issued  to  said  Kell  A  Hannon.  The 
said  policy  provides: 

"Pacific  Coast  Casualty  Company,  of  San 
Francisco,  California,  hereinafter  called  the 
company  hereby  insure  Keil  &  Hannon.  of  the 
county  of  Sacrnmento,  state  of  California,  here- 
inafter called  the  assured,  against  loss  and  ex- 
pense arising  from  claims  upon  tbe  assured  for 
damages  on  account  of  bodily  injuries  acci- 
dentally suffered  or  alleged  to  have  been  suffer- 
ed during  the  period  of  this  policy  by  any  per- 
son, and  caused  by  the  horses  or  vehicles  in  bis 
service  and  the  use  thereof,  while  in  charge  of 
the  sssared,  or  his  employes." 

Said  policy  also  provides  that: 
"Xo  action  shall  He  against  this  company  for 
any  loss  or  expense  under  this  policy  unless  it 
shall  be  brought  for  loss  or  expense  actually 
sustained  and  paid  in  consequence  of  a  final 
judgment  within  90  days  from  the  date  of  said 
judgment  and  after  trial  of  tbe  issue." 

There  Is  no  contention  that  Keil  St  Han- 
non. or  either  of  them,  or  any  one  on  their 
behalf,  has  paid  any  Judgment  or  any  mon- 
ey in  consequence  of  the  injury  suffered  by 
the  plaintiff,  nor  Is  there  any  contention 
that  any  final  judgment  has  been  obtained 
in  the  action. 

Tbe  complaint  herein  was  brought  against 
the  defendants  upon  the  theory  that  they 
are  jointly  and  severally  liable  for  the  dam- 
ages suffered,  and  the  judgment,  except  as 
to  the  amount  of  damages,  was  In  accord- 
ance with  the  prayer  of  tbe  complaint. 
From  the  portions  of  the  policy  which  we 
have  hereinabove  quoted  there  can  be  no 
possible  doubt  that  the  parties  thereto  in- 
tended— and  by  apt  language  expressed  their 
Intention — that  the  liability  of  the  Indemni- 
fying company  should  attach  <mly  after 
loss  or  expense  had  been  actually  sustained 
and  paid  by  tbe  Indemnitee^  We  are  at  a 
loss  to  understand  how  such  intention  could 
be  more  accurately  or  plainly  expressed. 
It  is  true  that  tbe  language  is  "that  no  ac- 
tion shall  lie  against  the  company,"  Instead 
of  "that  no  liability  shall  accrue  to  the  com- 
pany."   But  It  la  too  plain  for .  argument 
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that  If  no  actloa  wffl  Ue,  no  UaUUty  will 
be  Incurred. 

It  may  be  stated,  also^  that  the  portion  of 
the  said  policy  herelnatrave  first  quoted,  by 
express  language  limits  the  Insurance  to 
"loss  and  expense"  Incurred  by  the  assured. 
This  language  necessarily  implies  tliat  the 
assured  must  have  suffered  loss  and  expense 
before  he  has  any  claim  against  the  insur- 
ance company  for  indemnification.  It  Is  to 
be  observed  that  the  Insurance  Is  not  against 
liability  that  may  be  Incurred  by  the  assur- 
ed. If  so,  a  very  different  case  would  be 
presented.  However,  the  conclusion  of  the 
lower  court  in  awarding  judgment  against 
said  Insurance  company  is  sought  to  be  jus- 
tified by  reason  of  the  following  p^o^islon 
in  said  Insurance  policy : 

"B.  Upon  the  occurrence  of  an  accident  the  as- 
sured sball  give  to  the  company,  or  to  its  duly 
aathoriKed  agent,  immediate  written  notice 
thereof,  with  the  fullest  and  most  accurate  in- 
formation obuunable:  and  the  company,  at  its 
own  expense,  will  make  sucb  investi^tion  as  it 
may  deem  necessary.  If  a  claim  is  made  on 
account  of  an  accident,  tfae  assured  shall  give 
lilie  notice  thereof ;  and  the  company  at  its 
own  expense,  wUl  settle  or  conteat  the  same.  If 
a  suit  u  brought  on  account  of  an  accident,  the 
assured  shall  forward  immediately  to  the  com- 
pany, or  to  its  duly  authorized  agent,  every  pro- 
cess and  paper  served  upon  bim.  The  com- 
pany, at  its  own  expense,  will  settle  or  defend 
said  suit  whether  groundless  or  not;  the  mon- 
eys expended  in  said  defense  shall  not  be  in- 
cluded in  the  limits  of  the  liability  fixed  under 
tliia  policy.  The  assured  shall  not  assume  any 
linbihty,  nor  interfere  with  any  negotiation  for 
settlement  or  any  logal  proceeding,  nor  incur 
any  expense  nor  settle  any  claim  except  at  his 
own  cost  without  the  written  consent  of  the 
company. 

It  seems  to  be  thought  that  this  provision 
modifles,  changes,  or  nnllifies  the  other  pro- 
Tlrions,  limiting  IlaMUtr  to  loss  or  expense 
that  has  been  incurred  and  paid  by  the  as- 
sured, but,  attributing  to  the  language  its 
ordinary  significaoce,  we  can  reach  no  such 
conclusion.  The  purpoee  of  the  agreanent 
requiring  notice  to  be  given  to  the  indemni- 
tor of  any  action  that  may  be  broufi^t  on 
account  ot  an  accident,  and  antfaorlzing  the 
company  to  contest  or  settle  the  same,  was 
to  protect  the  Interest  of  the  cwupany,  to 
prevent  any  possible  ooUuslon  between  the 
plaintiff  and  the  assured;  and  it  Is  quite 
natural  and  reasonable  that  since  tbe  com- 
pany was  interested  in  any  Judgment  and 
the  amount  tiiat  m^t  be  awarded  in  the  ac- 
tion, it  shonld  want  to  appear  and  ctmtest 
tbe  proceeding. 

It  la  easy  to  understand,  also,  why  the 
company  should  desire  to  have  the  option  of 
settling  or  contesting  the  litigation,  and  that 
the  matter  should  not  be  taken  oat  ot  its 
hands  by  reason  of  any  negotiation  tor  set- 
tlement on  the  part  of  the  assured. 
■  A  fair  construction  of  the  said  provisions 
leads  to  tbe  conclusion  that,  instead  of  mod- 
ifying, defeating,  or  nullifying  tbe  effect  of 
the  language  limiting  the  liability  of  the  In- 
surance company  to  the  loss  or  expense  in- 
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eorred  by  the  assured,  they  operate  to  ex- 
tend an  additional  protection  to  the  assured 
in  the  matter  of  providing  that  the  expense 
of  a  contest  of  any  litigation  should  be  borne 
by  the  company,  and  not  Included  in  tbe 
limits  of  the  liability  fixed  by  the  policy,  and 
also  to  authorize  and  afford  to  the  company 
the  protection  of  conducting  or  of  contesting 
or  defending  said  litigation.  It  must  be  said, 
however,  that  there  is  some  respectable  au- 
thority for  the  position  taken  by  the  respoi^t 
ent 

The  most  carefully  considered  case  in  line 
with  this  contention  Is  Sanders  v.  Frankfort 
Marine.  Accident  A  Plate  Glass  Ins.  Co.,  72 
N.  H.  489.  reported  In  S7  Atl.,  page  665,  101 
Am.  St.  Rep.  688,  wherein  It  was  held: 

"So  far  as  tbe  agreement  to  defend  involves 
the  relief  of  the  assured  from  th«  expense  of 
such  litigation,  that  agreement  also  involves  th« 
performance  of  the  contract  of  indemnity  by 
tbe  assumption  of  the  liability  indemnified 
against" 

This  conclusion  is  reached  by  reason  of 
tbe  court's  opinion  of  tbe  meaning  of  the  ex- 
pression, "to  defend."  The  court  attributed 
to  this  phrase  the  signification  "to  success- 
fully defend."  In  other  words,  it  Is  held 
that  the  insurance  company  agreed  that  it 
would  defend  successfolly  any  iltigation  for 
damages  that  might  be  instituted  against  the 
assured.  To  defend  successfully  was  held 
equivalent  to  the  expression  to  assume  lia- 
bility. Hence  the  court  held  that  by  this 
covenant  the  Insurance  company  agreed  to  be 
subrogated  to  the  liability  incurred  by  the  as- 
sored.  It  seems  to  us  quite  manifest  that 
tbe  satd  court  placed  a  wrong  interpretation 
upon  the  language  used  by  the  parties  to  said 
insurance  policy.  The  expression  to  defend 
does  not  ordinarily  mean,  we  think,  to  de- 
fend successfully,  but  as  used  hex^n  its 
meaning  Is  to  contest  the  suit.  We  see  noth- 
ing In  the  expressiffli  to  Indicate  the  intention 
of  the  Insurance  company  to  assume  liability 
of  the  assured  and  to  pay  whatever  Judg- 
ment might  be  awarded  in  tbe  action.  Of 
coarse,  the  policy  should  be  construed  «o  as 
to  give  effect  to  every  portion  of  it  If  sudi 
construction  is  reasonable,  and  we  can  see 
no  Inconslstencgr  ot  conflict  in  the  different 
provisions  that  we  have  hereinbefore  quoted. 

It  may  be  said  also  that  the  respondent  re- 
lies upon  tbe  case  of  Uoore  t.  Los  Angeles 
Iron  &  Steel  Co.  (a  C.)  89  Fed.  78,  wherein 
It  was  held  that  section  2777  of  the  Civil 
Code,  providing  that  one  wbo  Indemnifies  an- 
other "against  an  act  to  be  done  by  the  lat* 
ter,  is  liable  Jointly  with  the  person  indem- 
nified, and  s^ratety  to  every  persw  injured 
by  such  act,"  la  not  limited  to  cases  where 
the  Indemnitee  binds  himself,  or  Is  bound  by 
law,  to  do  some  act  that  may  result  In  dam- 
age to  another,  or  to  cases  In  which  the  in- 
demnitor Is  held  to  be  a  Joint  trespasser  or 
tort-feasor  with  the  indemnitee;  bat  it  "in- 
cludes *  *  *  ail  cases  of  Indemnity 
against  future  contlngradee."   It  is  to  be 
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obaerved,  bowevw,  lliat  the  policy  of  InBor- 
ance  In  that  case  Indemnlfled  "asalnst  lia- 
bility tor  pemnial  inJorleSf^*  and  the  lan- 
gua^  la  tbos  quite  different  from  that  flzlnK 
the  liability  <tf  the  insurance  company  In  the 
preset  Instance.  And  It  must  be  said  also 
ttiat  tbe  great  and  overvb^lng  w^gbt  of 
aathority  Is  decidedly  against  the  position 
taken  by  reapcmdent 

In  Poe  T.  Phlladelpbla  Casnalty  COn  118 
Hd.  347.  84  Atl.  476,  the  policy  provided 
that  the  snreiy  company  "would  <hi  demand 
pay  to  said  plaintiff  the  amoont  of  any  jndg- 
mrait  recovered  by  It  In  said  snlt  not  exceed- 
ing f6j000.00  with  Interest"  lliereln  are 
traced  historically  Indemnl^  pt^lctes  Issned 
by  Insnrance  ctKDpanles,  and  It  Is  poinded  out 
titiat  In  the  earllo;  ones  the  Insurance  was 
ptoTlded  against  "lUbtllty"  Incurred  by  the 
assured,  and  that  under  such  polldes  the 
courts  held  that  the  liability  of  the  Insurance 
coropanieB  was  fixed  by  the  rendition  of  a 
final  judgment,  and  ttiat  the  casualty  com- 
panies were  liable  on  their  contract,  even 
thou^  the  employer  had  not  dis<iharged  his 
llablitty  by  payment  Several  dedsious  are 
dted  baaed  upon  a  construction  of  this  lan- 
guage of  the  policy.  Thereaftear  the  wordliuc 
of  the  polides  was  dianged  to  cover  only 
liability  which  had  been  paid.  Attention  Is 
called  to  decisions  construing  this  language 
wherein  It  was  held,  "The  contract  of  the 
insurance  company  does  not  require  that  the 
payment  sbonld  be  made  in  cash,"  but  that 
it  Is  satisfied  if  the  payment  Is  made  In  prop- 
erty. Thereafter  the  language  of  the  poli- 
cies was  changed  by  the  insnrance  companies 
so  as  to  limit  recovery  to  "losses"  resulting 
from  liability  and  actually  paid  by  the  em- 
ployer in  money.  And  the  court,  after  quot- 
ing the  language  of  said 'policy,  said: 

'The  distibction  which  is  decisive  of  this 
case  fs  now  firmly  established,  and  is  nowhere 
more  clearly  stated  than  in  Amtr.  Emp.  Liabil- 
itj  lna.  Co.  v.  Fordyce.  62  Ark.  562,  36  S.  W. 
1051,  54  Am.  St  Rep.  305.  in  these  words:  'The 
difference  between  s  contract  of  indemnity  and 
one  to  pay  a  legal  liability  is  that  upon  the 
fonner  an  ajction  cannot  be  t>rought  and  a  re- 
covery had  until  the  liability  ia  discharged ; 
whereas  upon  the  latter  the  cause  of  action  is 
complete  when  the  liability  attaches  ' " 

A  large  number  of  cases  and  other  anthw- 
Ities  is  dted  In  support  of  said  view. 

In  Flnley  v.  U.  8.  Casualty  Co.,  83  S.  W., 
page  2  (113  Tenn.  692,  S  Ann.  Cas.  962)  It 
was  held: 

"Agreements  in  an  employer's  liability  policy 
that,  if  suit  is  brought  agamat  the  assur^,  be 
shall  immediately  forward  the  process  to  the  in- 
surer w.hich  will  defend  against  or  settle  the 
claim,  do  not,  when  considered  with  a  provi- 
sion of  the  policy  declaring  its  purpose  to  be 
indemnity  to  the  assured  'against  loss  from  lia- 
bility for  damages,'  and  another  agreement  that 
no  action  Bball  lie  against  the  insurer  in  refer- 
ence to  any  loss  under  the  policy  unless  brought 
by  the  insnred  himself  to  reimburse  him  for 
payment  by  him  in  satisfaction  of  a  judgment, 
render  the  policy  one  of  indemnity  against  lia- 
bility, but  it  is  s  policy  against  loss  or  damage 
by  reason  of  liability,  under  which  the  amount 


of  insnrance  does  not  become  arallaUe  until 
payment  of  the  loss  by  the  assured,  and  cannot 
oe  impounded  by  an  employ^  on  recovery  of  a 
judgment  against  his  employer." 

In  Frye  v.  Bath  Gas  &  Electric  Co.,  &7 
Me.  241.  S4  AtL  395,  59  L.  B.  A.  444.  94  Am. 
St.  Bep.  500.  It  was  held  by  the  Supreme 
Court  of  Maine  that: 

"A  contract  to  indemnify  an  employer  against 
loss  by  reason  of  liability  (or  accidental  in- 
juries to  employes  does  not  inure  to  the  benefit 
of  an  Injured  employ^  so  that  he  can  enforce 
payment  of  it  In  case  the  employer  become*  in- 
solvent and  makes  an  assignment  for  creditors 
before  he  receives  his  judgment  ao  that  the  judg- 
ment cannot  be  enforced,  especially  where  the 
contract  provides  thot  no  action  shall  lie  against 
the  insurer,  as  respects  any  loss  u^der  the  pol- 
icy, imless  It  shall  be  brought  by  the  assured 
himself  to  reimburse  him  for  loss  actually  sus- 
tained and  paid  by  him  In  utisfactlmi  of  a  judg- 
ment after  trial  at  the  Issue." 

In  Coahman  v.  Carbondale  Fuel  Go^  122 
Iowa,  656.  08  N.  W.  500.  It  was  said: 

"While  the  policy  provided  that  the  guaranty 
company  might  appear  and  defend  for  the  fuel 
componjr  in  any  action  brought  against  It  for 
personal  injuries,  such  provision  was  for  the 
protection  of  the  guaranty  company  alone,  and 
imposed  no  liability  upon  It  beyond  the  terms 
of  the  contract.  A  court  of  equity  can  no  more 
disregard  the  express  provisioos  of  the  contract 
than  could  a  court  of  law,  and  neither  can  make 
a  new  contract  for  the  parties  which  would  im- 
pose a  Habili^  not  originally  contracted  for; 
hence  whatever  relief  a  court  of  chancery  might 
grant  plaintiff  in  any  event  must,  of  necessity, 
be  based  upon  and  be  determined  by  the  con- 
tract which  the  parties  have  themselves  made. 
The  only  obligation  of  the  guaranty  company 
was  to  mdemnify  the  fuel  company  against  'a 
loss  actually  sustained  and  paid  in  satisfaction 
of  a  judgment  after  trial  of  the  issue.*  This 
covenant  is  as  explicit  and  certain  as  language 
could  well  make  it,  and,  as  between  the  parties 
to  the  contract,  no  recovery  could  be  had  against 
the  guaranty  company  because  the  judgment 
against  the  fuel  company  was  not  paid,  and  con- 
sequently the  covenant  was  not  broken." 

There  is  a  large  number  of  cases  cited  In 
support  of  the  vlev^  announced  by  the  court 

In  Connolly  v.  Bolster,  187  Mnss.  260,  72  N. 
B,  981,  it  appears  that  the  employer's  liabili- 
ty policy  was  subject  to  the  agreement  that  if 
any  suit  was  brought  for  damages,  Immedi- 
ate notice  should  be  given  to  the  Insurer,  so 
that  it  could  defend  or  settle  the  same,  and 
that  the  insured  would  not  settle  or  inter- 
fere with  negotiations  for  settlement  or  In 
any  legal  proceeding  without  consent  of  the 
Insurer,  and  It  was  further  provided  that; 

"No  action  shall  lie  against  the  insurer  for 
any  loss  under  the  policy  unless  it  shall  be 
brought  by  the  insured  himself  to  reimbume  him 
for  loss  actually  sustained  and  paid  by  him  in 
satisfaction  of  a  judgment  after  trial  of  the  is- 
sues against  the  assured  for  personal  injuries." 

It  was  held  by  the  court  that  "making  a 
payment  ot  a  Judgment  against  the  defendant 
'is  no  part  of  a  covenant  to  defend  the  ac- 
tion." and  there  was  no  dalm  against  the 
insurance  company  because  the  Insured  had 
not  paid  the  jndgmmt  and  therdn  was  rec- 
ognized the  difference  between  such  policies 
and  one  Insuring  against  liability  of  the  em- 
ployer. 
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In  Carter  t.  ^tna  L.  I.  Co.,  76  Kan.  275. 
ei  Pac.  178, 11  a  A.  (N.  S.)  1156.  tbe  pol- 
icy contained  tlie  stlpulatimi  as  to  liability 
similar  to  the  one  before  ns,  and  tbe  court 
held  tbat  It  was  a  contract  of  indemnity  for 
the  beneilt  of  the  assured,  and  tbat  no  right 
of  action  thereon  arose  against  the  insarance 
company  until  the  assured  sustained  a  loss 
by  payment  of  a  liability.  The  said  policy 
contained  a  slmtlar  provision  In  reference 
to  the  defense  or  settling  of  an  actltm,  and 
it  was  held  by  the  court  that  this  did  not 
change  the  effect  of  tbe  other  proTlsi<ni8  as  to 
its  lialiillty.  the  court  saying: 

"The  fact  that  the  insurance  company  made 
tbe  defense   for   the  bridge   company  against 

flaintiff'a  claim  for  damages  did  not  estop  it 
rom  denying  liability  under  its  contract.  The 
right  to  defend  was  epeeitically  given  by  the 
contract,  and  this  burden  was  assumed  for  the 
reason  that  the  award  to  be  made  in  the  pro- 
cecdine  rniRht  iilttmatrly  be  the  measure  of  its 
own  liiibility.  To  defend  the  action  in  behalf 
of  tbe  assured  was  in  no  sense  an  agreement  to 
pay  the  plointifTs  judgment,  and  could  not  have 
misled  the  plaintiff." 

A  similar  view  is  expressed  in  Puget 
Sound  Imp.  Co.  t.  Frankfort  Marine,  Acci- 
dent &  Plate  Glass  Ins.  Co.,  S2  Wash.  124, 
100  Pac.  IDO. 

The  proTlslons  of  tbe  policy  therein  con- 
strued were  similar  to  the  ones  before  us, 
and  it  was  therein  held  that  the  policy  con- 
stituted a  contract  of  "Indemnity  against 
loss,"  and  not  against  liability  merely,  and 
no  right  of 'action  accrued  thereon  until  the 
assured  had  actually  paid  a  Judgment  ren- 
dered against  him. 

In  Allen  t.  Oilman,  McNeil  A  Co.  (C.  C.) 
137  Fed.  136,  a  similar  policy  was  construed 
by  the  circuit  court  of  Pennsylvania,  and  it 
was  therein  held  that  the  policy  was  an 
agreement  insuring  the  defendant  against 
loss,  and  not  against  liability  and  therein 
reference  is  made  to  the  case  of  Sanders  v. 
Frankfort  Marine.  Accident  &  Plate  Glass 
Ins.  Co.,  72  N.  H.  486.  67  AU.  665.  101  Am. 
St.  Rep.  688,  supra,  as  follows: 

"Against  the  ruling  thus  referred  to  is  the 
single  case  of  Sanders  t.  Franlifort,  etc.,  Ins. 
Co.  [72  N.  H.  485]  57  Atl.  6.->5  [101  Am.  St. 
Itep.  GS8],  in  which  an  opposite  conclusion  is 
rencbed  by  the  Supreme  Court  of  New  Hamp- 
shire in  construing  a  policy  like  tbe  one  now 
under  consideration.  The  opiuion  is  careful, 
and  dcser\'es  much  respect;  but  it  is  certainly 
opposed  to  the  weight  of  authority,  and  I  am 
not  satisfied  with  the  construction  of  tbe  policy 
that  the  court  found  it  necessary  to  adopt  in  or- 
der to  avoid  the  force  of  the  provision  forbid- 
ding suit  by  the  insured  until  after  be  hae'paid 
the  employe's  judgment" 

It  is  further  said  that  the  objection  to  tbe 
construction  placed  upon  the  policy  by  the 
said  New  Hampshire  court  Is: 

"That  it  defeats  a  plain  and  unambiguous  pro- 
vision by  what  appears  to  be  a  pure  assumption 
that  the  parties  did  not  mean  what  thej;  clearly 
said.  The  suits  which  they  hail  in  mind  and 
provided  for  were  suits  by  the  insured  for  losses, 
'under  this  policy,*  and  for  such  losses  tbe  insur- 
ance company  was  liable  whether  it  had  defend- 
rd  the  employes'  suits  or  not.  If  it  had  de- 
fended these,  it  would  probably  be  estopped  to 
deny  its  liability  afterwards.   If  it  bad  refused 


to  defend,  taking  tbe  eround  tbat  the  policy  did 
not  cover  tbe  particular  Injury,  It  could  raise 
that  question  afterwards  when  a  suit  should 
b«  brought  by  tbe  insured  against  it  after  the 
employs  had  obtained  a  judgment  aad  bad  been 
paid." 

It  might  be  said,  also,  that  in  Nortbam  v. 
Casualty  Co.  of  America  (C.  C.)  177  Fed.  981, 
a  different  construction  Is  placed  upon  said 
section  2777- of  tbe  Civil  Code  from  that  In 
tbe  Moore  Case  (C.  C.)  89  Fed.  73,  supra,  and 
it  Is  beld  tbat  said  section  is  to  be  regarded 
as  a  declaration  of  tbe  common  law,  aod 
tbat  it  annoimces  a  rule  of  no  greater  Import. 
That  It  applies,  in  other  words,  to  Joint  tort- 
feasors or  where  the  liability  of  the  Indemni- 
tor and  Indemnitee  Is  joint  and  concurrent. 
As  illustrative  of  this  position  are  cited 
Herring  v.  Uoppock,  16  N.  Y.  409 ;  Davidson  v. 
Dallas,  8  CbL  227;  Lewis  t.  Johns.  34  CaL 
629. 

[2]  As  to  said  section  we  may  say  tbat  it 
would  not  be  competent  for  the  Lc^gislature 
to  modify,  defeat,  or  nullify  a  contract  of 
the  inirries  by  creating  a  liability  that  was 
not  contemplated  or  provided  In  their  con- 
tract, and  in  the  second  place  It  Is  entirely 
obvious  by  the  provisions  of  the  succeeding 
section  2778  that  tbe  Legislature  did  not 
intend  to  change  the  liability  of  the  Indemni- 
tor in  sucb  policy  as  tbe  one  herein  iDTOlved. 
For  therein  it  is  provided: 

"Bub.  2.  Upon  an  Indemnity  against  claims, 
or  demands,  or  damages,  or  costs,  e.vprt.>8s]y,  or 
in  other  etiuiv.-ileut  terms,  the  pepKOu  in'Icamified 
Is  not  entitled  to  recover  without  payment 
thereof." 

It  may  be  "stated  Anally  that  tbe  encyclope- 
dias and  text-books  approve  tbe  doctrine 
which  we  have  herein  announced. 

Applying  the  familiar  rules  of  Interpreta- 
tion we  can  reach  no  other  conclusion  than 
that  the  surety  company  is  not  liable  for  this 
claim.  To  hold  that  the  surety  company 
IpouDd  Itself  to  defend  successfully  any  suit 
ibat  ml!;ht  be  brought  against  the  indemnitee 
and  to  assume  any  liability  of  the  latter,  and 
therefore  satisfy  any  Judgment  tbat  might 
be  obtained  against  the  employer  .in  such  case 
and  under  tbe  circumstances  herein  appear- 
ing, would  be  doing  violence  to  tbe  language 
of  the  contract  adopted  by  the  parties  them- 
selves and  supplying  an  additional  covenant 
not  to  be  found  in  tbe  policy. 

[J]  There  Is  some  contention  made  that  the 
Judgment  against  the  partnership  cannot  be 
supported  for  the  reason  tbat  the  partnership 
was  dissolved  before  the  action  was  begun. 
There  is  no  doubt,  however,  that  It  was  In 
existence  at  the  time  of  tbe  accident,  and 
that  tbe  suit  was  properly  brought  against 
said  partnership  and  the  Individual  membera 
thereof.  It  Is  equally  clear  tliat  the  judg- 
ment against  C.  H.  Kell  and  E.  P.  Sannon, 
and  each  of  them  Is  Justified,  and  under  the 
circumstances  It  would  seem  to  be  a  matter 
of  no  moment  to  them  whether  the  partner- 
ship Is  still  In  existence. 

The  Judgment  as  to  tbe  Pacific  Coast  Gas- 
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ualty  Company,  a  corporation,  Is  rerersed 
and  in  other  respects  It  Is  affirmed. 

We  concur:  CHIPMAN,  P.  J.;  HABT,  J. 

On  Bebearing. 

BURNETT,  J.  [4]  Bespondent  In  his  peti- 
tion for  a  rehearing  claims  that  the  court  has 
construed  the  contract  of  Indemnity  In  favor 
of  the  Insurer  'rather  than  the  Insured, 
whereas.  It  is  the  latter  that  should  be  favor- 
ed- We  are  aware  of  the  rule  that  Justly 
requires  the  courts  to  resolve  doubtful  and 
obscure  provisions  so  as  to  give  the  fullest 
protection  possible  to  the  interests  of  the 
Insured,  and  we  are  In  accord  with  that  pol- 
icy, but  it  seems  to  ns  that  to  support  the 
position  of  respondent  in  this  case  would  re- 
quire us  to  do  vlol^ce  to  the  plain  t^ms  of 
the  contract  vrbich  the  parties  have  deliber- 
ately chosen. 

Petltiouer,  wiUi  stmie  decree  ai  acerbity, 
complains  because  we  failed  to  notice  specif- 
ically some  of  the  cases  cited  by  respondent, 
especially  Bodgers  v.  Padflc  Coast  Casualty 
C<nnpany,  83  CaU  App.  70. 164  Pac  1115.  Of 
course,  there  must  be'  some  limit  to  an  opin- 
itm,  and  it  Is  not  generally  supposed  that  the 
appelate  courts  In  that  respect  usually  err 
upon  the  side  of  brevity.  The  cases  cited  by 
respondent,  though,  were  ezamlned,  and  we 
thought  our  reference  to  tbem  wa^  sufficient 
tor  the  purpose  of  the  case  In  expressing  our 
views  as  to  the  merits  of  the  controversy. 
As  to  the  Bodgers  Case,  we  may  add  that  in 
the  opinion  of  the  Second  District  Court  of 
Appeal,  written  by  Hr.  Justice  James,  for 
whose  Judgment  we  have  the  highest  opbilon, 
the  language  of  a  policy  similar  to  the  cme 
before  us  was  construed  in  harmony  with 
respondent's  contention  herein,  but  it  U  to  be 
noted  that  the  affirmance  of  the  Judgment  of 
the  lower  court  was  also  grounded  upon  the 
other  position  that  there  had  been  a  payment 
of  the  judgment  by  the  Indemnitee;  and,  in 
denying  the  petition  for  rehearing  therein, 
the  Supreme  Court  limited  Its  concurrence  to 
that  view,  saying  that  the  opinion  of  the  Dis- 
trict Court  "also  proceeds  upon  the  theory 
that  the  payment  by  Irwin  (indemnitee)  of 
the  Judgment  against  her  in  favor  of  the  in- 
jured party  is  a  condition  precedent  to  the 
existence  of  a  cause  of  action  in  favor  of  Ir- 
icin  against  the  company,  as  indeed  the  policy 
expressly  declares;  but  that  such  previous 
payment  need  not  be  made  In  money,  but  may 
be  made  in  property  of  any  kind,  including 
the  promissory  note  of  Irwin  if  such  note  Is 
accepted  expressly  as  payment;  a  theory  in 
which  we  concur."    (Italics  ours.) 

The  foregoing  language  seems  very  clear, 
and  It  can  leave  no  doubt  as  to  how  the  high- 
est court  of  this  state  regarded  a  similar  pol- 
icy. It  Is  expressly  declared  that  a  payment 
of  the  judgment  by  the  Indemnitee  was  a  con- 
dition precedent  to'the  existence  of  a  cause 


of  action  against  the  Insurance  company.  It 
may  be  that  we  have  misunderstood  the  sig- 
nificance of  the  terms  employed  by  the  Su- 
preme Court,  but,  If  It  be  so,  we  are  fearful 
that  we  are  without  satisfactory  excuse. 

[S]  There  Is  some  criticism  of  the  declara- 
tion of  this  court  as  to  the  Incompetency  of 
the  Legislature  to  change  the  terms  of  the 
contract  of  the  parties.  Probably  the  propo- 
sition was  not  expressed  as  dearly  as  it 
should  have  been.  Of  course,  we  assumed 
that  the  contract  was  Icsal,  and  what  we  In- 
tended to  say  was  that,  where  parties  have 
entered  Into  a  lawful  c(mtract  and  have  clear- 
ly expressed  their  Intention,  It  does  not  lie 
with  the  Legislature  to  provide  a  dUferent 
ccmtract  for  them. 

We  would  be  glad  to  afford  relief  to  the 
plaintiff  If  we  could  so  ccmstrue  the  poUcy, 
but  we  find  ourselves  unable  to  do  sa 

The  petition  for  reheartng  Is  denied. 

We  concur:  CHIPMAN,  P.  J.;  HART,  J. 


(U  Cal.  App.  179) 

COLE  et  al.  v.  MUGRIDGB.   <OiT.  1556.) 

(District  Court  of  Appeal,  Third  District.  Cali- 
fornia.   Feb.  7,  19ia    Rehearine  Denied 
by  Supreme  Court  April  4,  1918.) 

1.  VENDOB  ANO  PtTEClTASER  «=921  —  AOBEE- 
HENTS  TO  Convey  —  CONSIDEBATIOM  —  Cabb 
AND  SUPPOBT. 

Agrcementa  to  convey  property  in  return  for 
support  and  care  during  hfe  are  enforced  with- 
out reference  to  the  form  or  phraseology  of  tiie 
writing  by  which  they  are  expressed. 

2.  Vendor  and  Pubohaser  ^»44— AfimrAU- 

TT— AGBEEMENT  TO  CONVET  LaND. 
Evidence  held  sufficient  to  support  a  Ending 
that  there  was  a  meeting  of  the  minds  in  a 
transaction  wherein  defendant  agreed  to  convey 
property  In  -return  for  support  and  care  during 
life, 

3.  Appeai,  and  Ebbob  <^1068(1>— Hahmless 
Ebbob— Ikstbuctions. 

In  action  for  damages  for  breach  of  contract 
to  convey  land  In  consideration  for  personal 
care,  attention,  companionship,  and  consolation 
in  which  good  faith  was  not  in  issue,  a  statement 
in  an  instruction  that  "in  cases  of  bad  faith  the 
measure  of  damages  would  be  somewhat  differ- 
ent" did  not  impute  bad  faith  to  the  defendant, 
and  could  not  have  misled  the  jury,  especially 
where  the  Jury  gave  a  verdict  for  less  than  the 
value  of  the  proper^. 

Appeal  from  Superior  Court,  Solano  Coun- 
ty ;  Henry  C  Gesford,  Judge. 

Action  by  B^tram  W.  Cole  and"  Nora  E. 
Cole  against  Olive  J.  MugrliU^e.  Judgment 
for  plaintiffs,  and  defendant  an>eal8.  Af- 
firmed. 

Leon  Samuels,  of  San  Francisco,  for  appel- 
lant James  H.  O'Leary,  of  Vallejo,  and  E.  S. 
Bell,  of  Napa,  for  respondents. 

CHIPMAN,  P.  J.  This  is  an  action  for 
damages  for  breach  of  an  alleged  contract  en- 
tered into  by  plaintiffs,  who  are  husband  and 
wife,  and  defendant  on  or  about  March  11, 
1914,  by  the  terms  of  which  it  is  allied  that 
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In  comdderatlon  of  i^alnUffa*  i^Tliig  Aet&Or 
ant  tlietr  personal  care,  attention,  companion- 
ship, and  consolation  and  furnishing  defend- 
ant with  necessary  food  during  the  remain- 
der of  her  life,  defendant  wonld  conv^  to 
plaintiffs  a  certain  lot  of  land  sltoated  in 
the  city  of  Vallejo,  together  with  the  dwell- 
ing honse  thereon  and  the  furnishings  there- 
in, defendant  to  reserve  unto  herself  an  es- 
tate in  said  property  during  her  life,  plain- 
tiffs to  reside  with  her  in  said  dwelling  honse 
on  said  premises,  "free  from  rent,  during  the 
remainder  of  defendant's  natural  life." 

It  is  alleged  In  plaintiffs*  second  amended 
complaint:  That  on  March  23,  1914,  and  for 
a  long  time  prior  thereto,  plaintiffs  resided  In 
the  county  of  Worcester,  state  of  Massachu- 
setts. That  about  March  23,  1914,  plaintiffs 
departed  from  their  former  home  in  the  said 
county  of  Worcester  for  the  city  of  ValleJo, 
arriving  in  said  city  about  April  14,  1914. 
Tbat  on  said  day  defendant  had  not  conveyed 
said  property  to  plaintiffs  in  accordance  with 
said  contract  or  at  all.  That  on  or  about 
March  11, 1914,  and  April  14,  1914,  and  at  all 
times  between  said  dates,  plaintiffs  were 
ready  and  willing  to  comply  with  the  terms  ot 
said  contract  and  on  April  14,  1914,  at  the 
said  city  of  Vallejo,  plaintiffs  "offered  de- 
fendant Immediate  compliance  with  the  terms 
of  said  contract;  but  defendant  then  and 
there  rejected  plaintiffs'  said  offer  of  per- 
formance, and  then  and  there  refused  to  con- 
vey said  proi)erty  to  plaintiffs  In  accordance 
wltb  the  terms  of  said  contract,  or  at  all,  and 
then  and  there  refused  to  allow  plaintiffs  to 
reside  In  said  dwelling  house  with  or  without 
the  use  of  said  furnishings,  during  the  re- 
mainder of  defendant's  natural  life,  or  dur- 
ing any  other  period  free  from  rent,  or  other- 
wise, or  at  all,  and  then  and  there  refused  to 
comply  at  all  with  the  terms  of  said  contract. 
By  defendant's  failure  and  refusal  to  comply 
with  the  terms  of  said  contract  as  aforesaid, 
plaintiffs  have  suffered  injury  and  damage  as 
hereinafter  alleged."  That  in  order  to  com- 
ply wltli  the  terms  of  said  contract  on  their 
part,  plaintiffs  were  compelled  to  and  did  sur- 
render a  certain  leasehold  Interest  in  certain 
land  in  said  Worcester  county  that  bad  four 
years  to  run  and  which  was  yielding  plain- 
tiffs an  annual  profit  of  $1,200,  and  were 
obliged  to  pay  the  lessor  the  rents  reserved, 
to  wit,  the  sum  of  $480.  to  plaintiffs'  damage 
In  the  sum  of  $5,280.  That  plaintiffs  were 
for  like  reason  obliged  to  sell  and  did  sell  cer- 
tain farm  implements  and  other  personal 
property  described,  at  a  loss  of  $602.  That  in 
coming  to  California  in  order  to  comply  with 
the  terms*  of  said  contract  they  Incurred  cer- 
tain expenses,  the  items  of  which  are  enu- 
merated, amounting  to  $320,  and  that  to  re- 
turn to  Massadiusetts  the  expense  to  plain- 
tiffs will  be  a  like  amount  That  plaintiffs 
were  unemployed  reason  of  defendant's 
&ilnre  to  perform  on  her  part,  for  a  period 
ot  48  day^  resulting  In  plalntUTi  further 


daai^  in  the  sum  of  $240.  The  prayer  of 
the  complaint  is  for  the  sum  of  $6,781.70  and 
costs  of  suit.  The  complaint  is  verified.  The 
answer  consists  of  specific  denials  of  the 
averm^ts  of  the  complaint  with  the  single 
exception  that  defendant  admits  that  she 
would  not  convey  said  property  to  plaintiffs 
oa  or  about  the  14th  day  of  April,  1914.  or 
at  any  time.  The  cause  was  tried  with  a 
Jury,  and  plaintiffs  had  a  verdict  for  $1,500, 
for  which  amount  the  court  entered  judgment 
with  interest  from  Its  date,  September  2, 
1015,  and  for  costs  fixed  at  $111.20. 

[1]  Appellant  says  in  her  brief  that  the 
facts  are  "extremely  unusual,"  which  may  be 
said  of  most  of  the  cases  in  this  class,  for 
It  would  be  difilcult  to  find  any  two  alike  In 
their  facts.  While  this  is  true,  it  Is  also  true, 
as  was  said  In  Bruer  v.  Bruer,  109  Minn.  260, 
123  N.  W.  813,  28  L.  R.  A.  (N.  S.)  608: 

"By  the  modem  trend  of  authority  these  trans- 
actiona  are  placed  in  a  class  b;  themselves,  and 
enforced  without  reHerenoe  to  the  form  or 
phraseology  of  die  writing  by  wliich  tiray  are  ex- 
pressed." 

The  contract  in  question  is  chiefly  deriv- 
able from  letters  exduuDged  between  plalo- 
tiff  Mrs.  Cole  and  defendant  Mrs.  Mngridge. 
Mrs.  Cole  In  her  testimony  thus  explains  bow 
this  epistolary  correspondence  sprang  np: 

"I  first  learned  of  Mrs.  Mugrid^e  in  March, 
1910,  in  Vallejo.  I  met  Mr,  Mugridge  her  boa- 
band  in  Dr.  Klotz's  office  at  tbat  time,  when  I 
was  there  with  my  husband.  Mr.  Mugridge 
spoke  to  us  first,  and  In  the  course  of  the  con- 
versation we  found  that  Mr.  Mugridge  and  X 
were  from  the  same  state,  New  Hampshire.  We 
all  left  Dr.  Klotz'a  office  together  and  Mr.  Mur- 
riilge  walked  with  qb  as  far  as  the.  St  Vincrat 
Hotel,  where  we  were  stopping.  He  was  very 
friendly  to  us  and  invited  ua  to  his  home,  at 
the  same  time  telling  us  of  bis  wife,  whom  he 
said  was  also  a  native  of  Kew  Hampshire.  Aft- 
er that  we  met  him  about  half  a  dozen  times. 
He  made  two  or  three  visits  to  us  at  our  hotel, 
and  on  each  occasion  invited  us  to  come  to  his 
home ;  but  we  never  did  so.  However,  at  hia  in- 
sistence, we  did  upon  one  occasion  walk  with 
him  to  the  street  comer  near  hia  home  and  he 
pointed  it  out  to  us.  Tills  is  the  same  property 
which  his  wife  later  on  promised  to  deed  to  as. 
About  the  last  time  be  saw  us,  be  asked  my  hus- 
band and  myself  to  write  to  him,  stating  at  the 
same  time  that  his  wife  was  very  fond  of  postal 
cards,  and  asked  us  to  send  her  some.  Abont 
two  weeks  after  meeting  Mr.  Mugridge,  my  hus- 
band and  I  returned  to  New  Hampshire.  A.tter 
our  return  to  New  Hampshire  I  wrote  to  Mr. 
Mugridge  and  hia  wife  answered  the  letter,  giv- 
ing as  her  reason  for  doing  so  that  her  husband 
could  not  see  to  write.  After  this,  at  Mrs.  Mug- 
ridge's  reQoesti  I  wrote  to  her  directly  and  sent 
her  some  postal  cards.  This  was  the  begionins 
of  my  correspondence  with  her,  and  from  thea 
on  many  letters  were  exchanged  between  us.** 

At  this  time,  1910,  defendant's  family  con- 
sisted of  hwself  and  husband  and  son.  She 
was  almost  73  years  old;  her  husband  sever- 
al y«irs  ddev.  He  died  some  time  prior  to 
1913,  and  her  son  also  died  in  March  of  that 
year.  The  earliest  letters  are  not  in  the  rec- 
ord. Defendant  introduced  a  lettw  written, 
by  Mrs.  Oole  of  date  January  1, 1913.  There 
is  nothing  in  this  letter  Indicative  of  the 
wish  on  api>ellBnt*s  part  to  have  respoodeate 
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come  to  California  or  of  respondents'  enter- 
taining any  Intention  to  do  so.  Defendant 
introduced  another  letter  written  by  Mrs. 
Cole  dated  March  4.  1913,  In  which  the  writ- 
er expresses  her  sorrow  on  hearing  of  the 
accident  to  Mrs.  Mugrldge's  son.  She  writes 
of  the  griefs  and  troubles  her  own  family  is 
passing  through  and  asks  forgiveness  for  In- 
flicting them  upon  her  friend  who  has  so 
many  of  her  own.  The  next  letter  in  order 
of  time  is  one  dated  December  28.  1913, 
from  defendant  addressed  to  "My  dear 
friends,  Mr.  and  Mrs.  Cole,"  partly  written 
on  that  date,  partly  on  January  4,  1914,  and 
January  6,  1914.  In  this  letter  she  dweUs 
npon  the  death  of  her  husband  and  especial- 
ly the  death  of  her  son  Charlie.  In  this  let- 
ter she  says  that  after  the  death  of  her  hus- 
band she  wanted  to  ask  Mrs.  Cole  If  she 
ever  thought  of  coming  oat  to  California  but 
"did  not  dare  to"  for  fear  ahe  could  not  do 
her  justice,  adding: 

■"•I  don't  know  what  will  become  of  me  If 
some  body  dont  come  to  my  relief  for  I  cant  al- 
ways do  as  I  do  now,  •  •  *  if  you  ever 
want  to  come  oot  here  and  can  then  write  me  so 
I  can  think,  then  I  will  write  you  more.  •  •  • 
I  have  just  got  your  New  Tears  cards;  how 
can  you  have  so  much  patience  with  me?  yet  if 
yon  was  here  yon  Coold  see  for  yourseif  all  I  can 
do  is  to  thank  you  many  times  for  all  your 
kindness."' 

On  Febroary  1, 1914,  appellant  wrote  Mrs. 
Cole,  among  .other' things  Eiaylng: 

"Would  it  be  any  temptation  to  you  to  come 
to  California  if  I  elionld  tell  yon  i  would  give 
yoa  my  home  with  what  Ig  in  it.  I  have  got  to 
have  some  one  and  of  coarse  it  wont  be  long 
that  I  shall  need  any  one  or  anything,  there  are 
many  who  would  come  and  be  glad  to,  but  I  am 
afraid  to  ask  any  and  if  you  are  the  kind  of 
Iieople  I  think  yon  are  I  would  gladly  do  all  I 
could  for  yoQ.  Kow  think  this  matter  over  and 
write  me  and  ask  me  anything  you  want  to 
know  and  I  will  try  to  explain  anything  and 
everything  and  if  it  don't  strike  you  favorably 
it  will  be  all  right  and  if  it  does  ask  any  ques- 
tions you  want  to,  and  I  will  try  to  answer  sat- 
isfactorily." 

Appellant  wix>te  again  Februai?  16,  1914, 
in  which  she  takes  up  the  matter  of  respond- 
ents' ccanli^  to  Caiifomlfl,  saying,  among 
otber  thit^: 

"I  win  willingly  give  my  home  to  yon  and  it  is 
not  likely  I  shall  trouble  anybody  long  for  I  am 
76  years  old.  and  it  ia  not  every  one  Uiat  reach- 
es- uiat  age ;  *  •  •  don't  put  any  money  into 
that  field  of  iwtatoes  but  save  it  to  come  out 
here  with,  that  is  if  you  would  like  to  come  and 
I  certainly  would  like  for  you  to  come;  all  yon 
would  have  to  do  for  me  is  to  board  me  and 
take  care  of  me  a  little  and  if  I  should  get  so  I 
coald  not  do  for  myself  I  will  hire  a  nurse.  My 
property  is  not  involved  in  any  way  only  with 
street  work  paving  and  bo  fourth  which  I  have 
money  to  pay  and  I  am  trying  every  way  to 
keep  sguair  so  as  not  to  die  in  debt." 

Agnin,  In  the  same  letter,  she  says: 
"Just  dispose  of  what  yon  have  and  get  ready 
and  come  tight  along  and  yon  will  find  every- 
tfalng  on  the  aqnair  for  I  could  never  take  ad- 
vantage of  anyone  much  less  one  who  is  bo  kind 
ax  I  think  you  and  your  husband  are  and  you 
will  find  me  just  what  I  say,  to  be  sore  we 
have  never  seen  each  other,  and  I  do  hope  we 
neither  of  ns  will  ever  be  sorry  (or  what  we 
are  trying  to  bring  abont." 
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In  another  letter  of  Febniary  22, 1914,  she 
describes  to  respondents  her  home,  saying 
among  other  things: 

"I  do  hope  you  will  come,  you  will  never  get 
another  chance  like  it,  you  never  will  find  a 
home  ready  for  you,  1  have  been  thinking  of  you 
all  day  and  thinking  what  I  wanted  to  tell  you 
and  I  want  you  to  come  while  I  am  living." 

Again,  on  March  3,  1914,  she  wrote  to  re- 
spondents: 

"I  hope  you  will  come  soon  and  hope  that  we 
Shall  all  be  spaired  to  enjoy  each  others  com- 
panionship." 

And  In  the  same  letter  ahe  ^id  that  she 
had  not  mentioned  the  matter  to  any  one  for 
it  would  be  time  enough  when  the  reeponA- 
ents  came  to  her. 

"I  think  I  will  have  a  deed  made  oot  to  you 
and  your  husband  to  take  effect  at  my  death  or 
would  you  rather  I  would  wait  till  you  get  here? 
Xou  answer  this  as  soon  as  you  get  this  letter, 
this  house  is  insured  for  three  years,  and  there 
is  no  incombrance  on  it  anyway  only  as  I  told 
you  in  the  first  letter  the  street  work  and  I  have 
money  in  reserve  for  that  purpose." 

In  a  letter  of  March  11,  1914,  she  says: 
"I  am  going  out  this  afternoon  to  look  after 
your  interests  and  if  you  come  and  I  sincerely 
hope  you  will,  I  shall  do  all  I  can  to  make  ns 
happy." 

The  day  following,  March  12,  1914,  she 
writes  advising  against  bringing  any  faml- 

ture,  saying: 

"If  I  were  in  your  place  I  would  bring  the 
traveling  expenses  down  as  low  as  iwssible  for 
perhaps  if  you  stay  here  tiU  I  am  gone  you  will 
want  to  sell  oot  and  go  Elast  again,  so  perhaps 
it  would  be  well  to  store  it  If  you  want  to  keep 
it." 

On  March  14  she  wrote  again: 

"I  have  not  spoken  to  anyone  about  you  and 
shall  not  for  if  anything  should  happen  which  I 
do  hope  will  not,  everybody  would  blame  me 
for  taking  up  with  strangers,  but  I  put  con- 
fidence in  you  both  if  you  are  strangers.  I 
hope  we  wont  always  be  •  *  *  I  wUl  close 
now  hoping  to  see  you  soon;  write  me  and  make 
a  rough  goMs  if  not  very  accurate  what  time 
you  will  start  and  if  I  dont  have  everything 
done  be  assured  it  is  not  my  fault  •  •  • 
P.  S.  Dont  worry  the  Deed  is  all  right  don't 
say  anything.  I  don't  wonder  you  cried  over 
your  cow  and  calf,  I  should  cry  over  chickens 
and  pigs,  or  anything  that  had  life  that  I  had." 

On  March  22d  she  wrote  Mrs.  Cole  again, 
addressing  her  as  follows,  "My  dear  niece  or 
daughter  or  whatever  you  want  to  call  me," 
in  which  she  expresses  the  hope  that  they 
will  be  happy  when  they  are  all  together. 
On  March  23d  she  writes  Mrs.  Cole  again, 
expressing  the  hope  that  they  have  done 
right  In  regard  to  the  Coles  coming  to  Cali- 
fornia, adding: 

"I  am  willing  and  will  do  what  I  said  I 
would  if  you  come  and  I  hope  you  will  and  that 
neither  of  us  wiU  be  disappointed  with  the  other, 
now  what  I  write  is  for  both  your  and  toy  frood 
so  please  take  it  so,  I  should  feel  very  bad  to 
have  you  come  out  here  and  find  things  not  as 
well  as  you  expected." 

On  February  10,  1914,  Mrs.  Cole  wrote  t<r 
appellant  acknowledging  the  receipt  of  u 
letter  from  appellant,  stating: 

"Dear  friend,  do  you  mean  that  if  we  would 

S;o  and  take  care  of  you  and  be  kind  to  you  as 
ong  as  you  lived  that  you  would  give  me  your 
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home  for  myself?  •  •  •  I  would  like  to  live 
there  very  much.  I  liked  it  when  I  was  there. 
Of  coarse,  I  Bbould  have  to  know  just  what  you 
thought  best  to  do  before  we  gave  up  our  place 
here.  We  only  leased  it,  as  I  wrote  you,  but  it 
wqs  a  chance  one  would  seldom  find,  and  the 
situck  is  ours  what  there  la  of  it,  and  it  is  all 
we  have  in  the  world." 

She  asks  her  "Aunt  Mugridge"  to  think 
tlie  matter  over  for  as  the  ijlantlng  season 
was  coming  on  they  would  have  to  know 
what  they  were  going  to  do. 

"Of  course  we  would  not  want  to  sell  our 
stock  to  pay  our  way  out  there  and  lose  all  we 
bad  hera,  uul^s  we  were  sure  of  the  place.  I 
know  we  would  do  all  in  our  power  for  you  to 
help  you  and  to  make  the  sunset  of- your  life  as 
ooutcDted  as  possible  after  such  a  loss.  It 
means  a  great  deal  to  us  all  and  I  only  hope  we 
may  all  Uve  to  thank  God  for  bringing  us  to- 
gether in  mutual  help.  Now,  you  too,  write  mc 
just' what  you  mean  and  think  best  to  do.  If  I 
could  aGford  it  I  would  go  out  and  talk  with  you 
myself,  but  it  is  more  than  1  can  do.  We  know 
each  other  pretty  well,  now  don't  we?  I  aball 
have  this  on  my  mind  until  I  know."  , 

On  February  25tli  Mrs.  Cole  again  writes 
Mrs.  Mugridge  acknowledging  the  receipt  of 
her  letter,  stating: 

"I  received  your  welcome  letter  today,  and  I 
am  all  excitement  myself.  I  believe  it  wUl  mean 
more  happiness  for  ds  all.  It  was  quite  a  deci- 
sion for  me,  because  it  meant  so  very  much, 
for  you  Bee,  we  shall  not  have  anytbin?,  practi- 
cally, left,  after  we  pay  our  fare  out  there.  It 
will  cost  about  two  hundred  dollars,  but  Auntie, 
I  know  you  are  true  and  would  not  let  us  give 
this  chance  up  here,  only  to  lose  all.  *  *  • 
Of  course,  I  would  not  expect  you  to  give  me 
your  home  until  you  knew  us,  but  I  am  sure  you 
would  do  what  was  rieht  under  the  circum- 
stances. It  will  take  a  little  time  to  dispose  of 
all  our  stock  bat  we  will  do  it  as  quickly  as  we 
can.  I  hesitated  a  little  at  first,  because  I  knew 
if  we  gave  this  place  up  we  never  would  find 
again  the  chance  we  had  here.  •  •  •  I  want 
to  say  too,  that  it  is  not  because  you  have  a 
home  and  a  little  money  alone,  that  I  am  going 
to  ^u,  it  is  both  because  I  want  a  home  and 
believe  I  can  make  you  happier,  Auntie,  too,  in 
your  last  years.  It  must  have  been  meant  to  be 
so.  I  hope  nothing  happens  in  any  way  to  any 
of  us  before  we  get  together  and  try  and  find  a 
little  comfort  for  you." 

On  March  4,  1914,  Mrs.  Cole  writes  to  Mrs. 

Mugridge : 

"Started  packin;;  yesterday.  One  room  done. 
Mr.  C.  packs  everything  in  burlap  and  [taper. 
•  •  •  Keep  up  courage.  Auntie,  we  will  be 
there  before  very  long  now,  I  dread  to  see  my 
animals  go  and  break  up  but  I  hope  we  shall  all 
be  happy  there  together." 

On  March  9th  she  writes  again,  nckoowl- 
edging  the  receipt  of  a  letter  from  Mrs.  Mug- 
ridge, among  other  things,  saying : 

"Auntie,  if  you  feel  perfectly  willing  I  should 
feel  picatted  to  have  you  make  out  the  deed. 
God  knows  I  do  not  anticipate  anything  bap- 

Eeaing  to  you,  Auntie,  but  it  would  be  almost 
ke  insuring  us." 

On  March  16th  she  wrote  reporting  prog- 
ress In  her  preparations  for  going  to  Califor- 
nia and  acknowledging  the  receipt  of  a  let* 
ter  from  Mrs.  Mugridge.  On  March  10th  she 
wrote  again,  acknowledging  the  receipt  of 
another  letter  and  stating  that  they  were 
about  through  packing,  and  on  March  24th 
she  wrote  again  at  some  length  describing 
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the  many  things  she  had  to  do  In  dlqpo^ng  of 
their  pn^rty,  closliig  as  follows: 

"We  will  all  be  together  soon  now  I  hope 
and  then  we  can  both  find  comfort,  sympathizing 
with  each  other  and  I  think  it  will  help  us  both. 
Don't  try  to  do  too  much  Auntie  and  keep  as 
well  as  you  can.  We  both  send  you  sincere  love 
until  we  can  see  you,  which  will  be  soon  now," 

On  April  2d  she  wrote: 

"I  sent  a  letter  to  you  yesterday  bat  will 
send  you  a  few  words  more  today  to  tell  yoa 
that  we  have  secured  our  tickets  and  will  leave 
for  Cal.  (and  you)  April  8tfa  on  a  Wednesday 
and  the  trains  are  scheduled  to  arrive  Monday 
night,  April  13th,  in  San  Francisco.  •  •  * 
We  will  all  be  together  soon  now.  Yes,  it  was 
a  great  decision  for  us  all,  but  I  am  sure  it 
was  for  the  best,  because  we  both  mean  to  do 
right  by  each  other,  and  we  did  need  each  other, 
didn't  we?  No,  Auntie,  I  never  thought  you 
were  rich,  and  you  never  misrepresented  any* 
thing  to  me.  What  I  did  want  was  a  home, 
and  I  was  willing  to  do  all  we  could  for  you  in 
return  for  yours. 

This  ends  the  correspondence  so  far  as 
shown  Id  the  record.  Plaintiffs  called  upon 
the  defendant  at  the  trial  to  produce  all  the 
letters  written  by  Mrs.  Cole  to  the  defendant^ 
but  the  defendant  stated  that  she  could  find 
no  others  except  the  ones  already  referred  to. 
Mrs.  Mugridge  wrote  very  volubly  and  wUh 
great  frankness  and  apparent  sincerity,  as 
did  also  Mrs.  Cole.  We  think  an  examina- 
tion of  Qie  letters  taken  in  their  ratire^ 
will  show  quite  satisfactorily  that  the  de- 
fendant was  not  only  willing  btit  very  anx- 
ious to  bring  about  the  comli^  of  Mr.  and 
Mrs.  Cole  to  California  to  lire  witJh  her  and 
care  for  her  upon  the  terms  anhstantlally  as 
sot  out  in  the  complabit,  and  that  the  plain- 
tiffs came  to  California  Induced  thereto  hy 
the  representations  and  promises  made  by 
the  defendant,  and  that  they  would  not  oth- 
erwise have  broken  up  their  home  in  Uassa- 
cbnsetts. 

The  defendant  in  her  answer  makes  no 
claim  of  fraud  or  fiUse  representations  or 
concealments  on  the  part  of  i^alntiffs,  and, 
aside  from  the  tect  that  Mrs.  Mugridge  was 
laboring  under  a  feeling  of  great  loneliness 
and  sorrow  because  of  the  loss  of  her  hus< 
band  and  son,  there  Is  nothing  Id  the  record 
tending  to  show  that  she  was  not  possessed 
of  average  mental  faculties  or  did  not  fully 
understand  what  she  was  doing. 
Mrs.  Cole  testified : 

"When  we  arrived  in  Vallejo,  in  April,  1914. 
we  went  direct  to  Mrs.  Mugridge's  house  and 
Mrs.  Mugridgo'came  to  the  duor;  that  was  the 
first  time  any  of  us  had  met.  We  had  lunch 
there  and  the  first  thing  she  said  was,  'We  have 
all  done  wrong.  We  have  made  a  mistake.' 
We  asked  her  what  she  meant  by  this  and 
she  told  us  that  she  meant  that  she  should  not 
have  promised  us  ber  home  and  should  not  have 
had  us  come  to  California.  We  tried  to  con- 
vince her  that  it  was  all  right  and  that  we 
would  all  be  happy  together  and  asked  her  to 
place  the  deed  she  had  made  to  us  in  escrow 
and  to  keep  her  promise  to  ua,  but  she  refused 
to  do  so.  We  stayed  there  from  April  14,  1914, 
to  May  27,  1914,  and  during  this  time  we  often 
tried  to  point  out  to  her  what  a  great  wrong 
it  would  be  for  her  not  to  keep  her  promise  to 
us  under  the  circumstances,  and  oitai  asked 
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her  to  place  the  deed  to  the  property  in  escrow, 
but  ebe  said  she  did  not  want  to  do  so;  that  her 
husband  had  told  her  never  to  part  with  any  of 
her  property.  We  did  everytbiDg  we  could  to 
keep  our  promise  to  her  and  were  always  ready 
and  willing  to  do  so.  While  we  were  at  her 
house  we  did  everything  in  our  power  to  make 
her  happy  and  make  it  pleasant  for  her,  as- 
sisting her  in  every  way  we  could  about  the 
house  and  during  this  time  bought  moat  of 
the  provisiona  for  the  house.  We  finally  became 
satisfied  that  Mrs.  Mugridge  bad  no  intention 
of  keeping  her  promise  to  us;  that  sha  did  not 
want  us  in  her  house,  and  so  on  May  27,  1914, 
we  moved  away  from  there.  We  uiqiiired  of 
Mr.  Madren  and  he  told  us  be  bad  prepared  a 
deed  for  Mrs.  Mugridge  in  whldi  she  deeded 
the  property  at  412  Carolina  street,  Vallejo,  to 
myself  and  my  husband.  This  is  tbe  same  prop- 
erty involved  in  this  suit  and  which  she  promis* 
ed  to  give  as.  I  wrote  Mra.  Mugridge  many 
letters  which  she  has  not  produced  here.  We 
did  start  packing  some  of  our  small  things  about 
March  4,  1014,  but  we  were  sure  at  this  time 
from  what  Mrs.  Mugridge  had  said  to  us  in  her 
letters  that  the  agreement  in  question  would 
be  entered  into.  We  did  not  finish  packing  our 
stuff  and  getting  it  away  from  our  farm  and 
stored  aotil  about  March  19.  1914." 

Mr.  Madren,  the  person  referred  to  by  Mrs. 
Cole,  testlQed  tbat  he  was  a  notary  public 
in  and  for  the  county  of  Solano. 

"On  March  11,  1914,  at  the  request  of  Mrs. 
Mugridge,  I  nrepared  a  deed  of  her  bouse  and 
lot  at  u2  Carolina  street.  I  gave  this  deed 
to  Mrs.  Mugridge.  My  record  shows  deed 
dated  March  11.  1914,  executed  by  Olive  J. 
Mugridge  to  Bertram  and  Edna  Cole.  The  deed 
was  a  groat,  bargain,  and  sale  deed,  and  the 
consideration  named  was  $10." 

The  defendant,  Mrs.  Mugridge,  testified 
that  when  tbe  plaintiffs  came  to  her  bouse, 
she  said  to  them: 

"We  bad  all  miade  mistakes,  and  I  made  a 
mistake  in  sending  for  them  and  they  had 
made  a  mistake  in  coming.  The  deed  was  men- 
tioned and  I  said  I  had  a  deed  made  out.  and 
they  said  'Why  don't  you  put  it  in  escrow?'  and 
I  said,  *I  can  keep  it  jost  as  well  myself,  but 
for  all  that  if  you  stay  here  and  do  what  is 
right,  at  my  death  you  shall  have  my  home;' 
but  during  the  time  Uiey  were  at  my  house  they 
did  nothing  for  me  and  contributed  nothing  to 
my  bousebold  expenses,  Jbut  they  lived  at  my 
house  mainly  at  my  expense.  I  refused  to 
give  tbem  any  deed  and  th«y  wanted  a  deed, 
and  such  request  was  made  several  times." 

In  rebuttal,  Mrs.  Cole  testified  that: 
"Mrs.  Mugridge  did  not  say  on  the  occasion 
of  our  first  visit  to  her  home  in  1914,  while 
we  were  having  lunch,  that  if  we  would  stay 
with  her  and  do  what  was  right  we  should 
have  her  home  at  her  death.  While  we  began 
packing  some  of  oar  furniture  before  the  letter 
came  in  which  Mrs.  Mugridge  said  she  had  bad 
the  deed  made,  we  did  so  because  we  felt  from 
the  way  she  had  written  in  her  letters  that  the 
agreement  between  her  and  us  would  be  entered 
into." 

There  was  aome  evidence  as  to  the  value 
of  the  premises,  lilalntiCCa*  witnesses  idadng 
It  at  92,700  or  «2300. 

[2]  Defendant  contends  that  no  contract 
was  entered  Into  because— 
"there  never  was  any  meeting  of  the  minds  of 
the  parties  to  tbe  alleged  coutract  and  the 
most  that  can  be  said  in  favor  of  the  claim 
of  respondents  is  tbat  there  was  a  mere  etvges- 
tioD,  not  an  offer  or  proposal  *  *  *  ac- 
cepted merely  as  a  suggestion  and  in  the  hope 
tbat  ultimately  they  would  attain  their  object" 


As  we  read  the  letters,  we  flod  In  them  a 
definite  offer  made  by  appellant  definitely  ac- 
cepted and  acted  upon  by  respondents.  After 
respondents  bad  notified  appellant  that  they 
were  disposing  of  their  property  and  prepar- 
ing to  come  to  California  in  compliance  with 
appellant's  request  and,  as  the  letters  show, 
in  tbe  belief  that  appellant  would  do  as  she 
had  promised,  appellant  wrote  to  hasten  their 
comiug  and  these  urgent  messages  continued 
until  late  In  March,  1914,  and  on  March  11th 
she  executed  a  deed  of  the  property  to  respond- 
ents and  so  Informed  them  by  letter.  On 
respondents'  arrival  at  appellant's  hou^e,  and 
without  waiting  to  see  whether  her  hopes  of 
a  happy  life  with  them  would  or  could  be 
realized,  appellant  promptly  told  them  a  mis- 
take had  been  made — she  "bad  made  a  mis- 
take in  sending  for  them  and  they  had  made 
a.  mistake  in  coming,"  and  her  attitude  re- 
mained unchanged  toward  respondents  until 
they  were  compelled  without  fault  of  theirs, 
so  far  as  the  record  shows,  to  quit  the  prem- 
ises. 

We  do  not  think  it  necessary  to  resort  to 
the  books  to  Justify  us  in  holding  that  there 
was  ample  and  legal  aapport  for  the  vordlct 
of  the  Jury. 

[3]  It  was  not  error  of  the  court  to  refuse 
to  Instruct  the  Jury,  as  requested  by  defend- 
ant, tbat  there  was  no  contract  between  the 
parties.  Defendant  requested  an  Instruction 
designated  as  No.  5  upon  the  measure  of  dam- 
ages, and  states  that,  while  substantially  giv- 
en In  another  Instruction  by  tbe  court,  the 
court  erred  in  stating  tbat  "In  cases  of  bad 
faith  tbe  measure  of  damages  would  be  some- 
what was  different"   The  court  then  adds: 

"In  this  case  no  specific  price  for  the  proper^ 
having  been  alleged  or  proven  to  have  been 
paid  or  agreed  upon  under  tbe  alleged  contract 
or  expenses  incurred  in  examining  title  or  pre- 
paring papers,  you  can  make  no  allowance  to 
plaintiffs  on  account  of  these  items,  notwith- 
standing you  may  find  tbe  contract  to  have 
been  made  and  broken  as  alleged ;  and  under 
such  circumstances  your  verdict  cannot  exceed 
in  amount  the  valae  of  the  property  in  contro- 
versy at  the  time  of  the  breach  of  contract,  if 
you  find  there  was  such  a  breach  of  contract, 
irrespective  of  any  sum  or  sums  of  money 
which  plaintiffs  may  have  expended  or  expenses 
they  incurred  prior  to  the  tmie  plaintiffs  took 
up  their  residence  with  defendant  on  or  about 
April  14,  1915,  unless  you  find  from  the  evi- 
dence that  any  such  sum  or  sums  of  money  were 

!)roperly  paid  out  or  such  expenses  were  proper- 
y  incurred  in  preparing  to  enter  into  possesiiion 
of  the  premises  in  controversy." 

The  objection  urged  is  what  the  court — 
"distinctly  instructed  the  Jury  that  there  was 
bad  faith  on  the  part  of  appellunt,  and  also  that 
the  jury  was  not  under  tbe  ctrcumtitances, 
confined  to  rendering  a  verdict  for  the  price 
paid  and  the  expense  properly  incurred  in  ex- 
nitiining  the  title  and  preparing  the  necessary 
papers  but  could  render  a  verdict  up  to  the 
amount  of  the  value  of  the  property." 

It  Is  true  that  no  Issue  of  fraud,  conceal- 
ment, or  bod  faith  was  raised  In  the  case,  but 
we  do  not  think  the  Instruction  comrilained 
of  can  reasonably  be  said  to  have  Imputed 
bad  faith  to  appellant  or  tb&t  the  Jury  could 
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bave  so  undentood  13w  InstractloD.  In  point 
9f  fact,  the  verdict  was  teas  Uun  the  evUtmce 
sbowed  was  the  value  of  the  property.  Tbm 
iDstmctlon  exdnded  as  matter  of  damages 
all  ezpeoses  Incurred  prior  to  the  time  plain- 
tiffs took  up  their  residence  with  the  d^end- 
ant.  We  cannot  perceive  any  prejudicial 
error  In  tlie  instruction. 

No  other  nror  is  qpedfled.  Defendant 
states  "that  the  iustmctlons  s^ven  by  the 
court  wwe  on  the  whole  fair  and  unofajectlfnk- 
able." 

The  Judgment  is  afiOrmed. 

We  concur:  BUBNETT,  J.;  HART,  J. 


(Ho  Cal.  App.  778) 
WATT  V.  BEKINS  VAN  STORAGE  CO. 
(Civ.  1963.) 

(District  Court  of  Appeal,  Second  DiBtrict,  Cali- 
fornia.  Jan.  8,  1018.   On  Hehearing  In  Su- 
preme Court   March  6,  1918.) 

Appeal  and  Ebroe  ■©=>110— Decisions  Ez- 

VIEWABLE— OrDEB  DeNTINO  NeW  TbIAL. 

Code  Civ.  Proc.  f  963.  as  amended  August 
8,  1915.  makins  orders  denyinir  new  trials  non- 
appealnble,  applies  to  an  order  entered  after 
such  date,  although  the  right  to  appeal  from  the 
judgment  in  such  case  had  expired  before  the 
amendatory  act  was  enacted. 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County  ;  Louis  W.  Myers,  Judge. 

Action  by  L.  V.  Watt  against  Bekins  Van 
Storage  Company.  Judgment  for  plaintiff, 
and  from  an  order  denying  a  new  trial,  de- 
fendant appeals.   Appeal  dismissed. 

R.  T,  Llghtfoot,  of  Los  Angeles,  for  appel- 
lant. Williams,  Goudge  &  Chandler  and 
Ooudge.  Robinson  &  Hughes,  all  of  Los  An- 
geles, for  respondent 

CONREY,  P.  J.  In  this  case  the  defend- 
ant on  tbe  2d  day  of  October,  1915,  served 
and  filed  its  notice  of  appeal  from  an  order 
denying  Its  motion  for  a  new  trial,,  which 
order  was  made  September  IS,  1916.  Briefs 
were  filed  touching  upon  the  merits  of  tbe 
case,  and  tbe  appeal  was  submitted  for  de- 
cision. Thereafter  the  fact  was  noticed  by 
us  that  at  the  time  when  said  appeal  was  at- 
tempted to  be  taken,  and  also  when  the  or- 
der was  made,  the  law  did  not  provide  for 
ai^ieals  from  orders  denying  motions  for  new 
trial.  Formerly  tbe  right  to  take  sudi  ap- 
peals was  provided  for  by  section  963  of  the 
Code  of  Civil  Procedure.  By  an  amendment 
of  that  section,  in  effect  on  and  after  August 
8,  1915,  that  right  has  been  takrak  away. 
With  consent  of  counsel  for  respondent,  we 
have  permitted  counsel  for  appellant  to  file 
a  supplemental  brief  for  the  purpose  of  show- 
ing, if  pmslble,  that  the  law  as  thus  amended 
is  not  applicable  to  this  case.  We  have  given 
careful  consideration  to  his  argument 

The  question  seems  to  have  been  definitely 
determined  against  Qie  contention  of  appel- 
lant.   In  Hirsch  v.  All  Persons,  etc.,  173 


CaL  268,  1C9  Pac  712,  as  well  as  In  other 
cases  there  dted,  the  Supreme  Court  dete^ 
mined  that  the  amendment  in  question  Is 
necessarily  applicable  In  evwy  case  where 
the  ordw  was  made  subsequent  to  the  date 
of  the  taking  ^ect  of  the  amendment;  tiiat 
it  is  the  conditlm  of  the  law  at  the  thne  of 
the  making  of  the  order  that  oontrola 

AiHwllant  calls  our  attention  to  the  fact 
ttiat  the  Judgment  In  the  case  was  entered 
on  October  7,  1914;  that  at  that  time  and 
until  August  8,  1915,  the  time  allowed  fra 
appealing  from  tbe  Judgment  was  limited  to 
six  months  (Code  Civ.  Proc  SS  939,  9ilb); 
that  the  defendant  In  this  case  had  allowed 
that  time  to  expire  without  appealing  from 
tbe  Jud^ent;  that  tbe  amendmoits  to  the 
two  sections  last  mentioned*  whereby.  If  tbe 
amendments  could  apply  here,  Its  right  to 
appeal  from  the  Judgment  would  not  expire 
until  30  days  after  entry  In  the  trial  court 
of  the  order  determining  defendant's  mottoo 
for  a  new  trial,  in  foct  cannot  be  applicable 
here,  and  cannot  have  the  effect  to  restore 
defendant's  right  to  appeal  from  the  judg- 
ment In  this  case,  since  by  failing  to  appeal 
within  six  months  the  right  to  the  Judgment 
had  become  finally  vested  In  the  plaintiff  as 
against  any  appeal  therefrom,  and  remained 
subject  only  to  tbe  pending  attack  by  means 
of  the  motion  for  a  new  trial.  All  of  these 
statements  we  concede  to  be  troe,  and  the 
consequent  hardship  to  the  defendant  Is  very 
apparent  But  we  are  unable  to  derive 
therefrom  any  ground  of  support  for  1^ 
claim  that  these  facts  have,  tbe  effect  to  pre- 
serve its  right  of  appeal  from  the  order  deuy- 
Ing  Its  motion  for  a  new  trial.  The  Legisla- 
ture had  the  power  to  take  away  defendant's 
right  of  appeal  from  that  order  at  any  time 
before  the  order  Itself  was  made.  This  pow- 
er having  been  exercised,  it  Is  settled  law, 
under  the  decisions  to  which  we  have  refer- 
red, that  the  amended  section  963  Is  appli- 
cable to  a  case  like  this,  because  in  this  case 
the  order  denying  the  motion  for  new  trial 
was  made  subsequent  to  the  8th  day  of  Au- 
gust, 1915.  The  position  of  appellant  is  not 
improved  by  the  decisions  rendered  m 
Sehmitt  V.  White,  172  Cal.  554,  158  Pac.  216^ 
and  Murray  v.  Southern  Pacific  Co.,  169  Pac 
675.  Those  decisions  are  merely  to  the  effect 
that  where  the  motion  for  a  new  trial  was 
ponding  on  the  8th  day  of  August,  1915,  the 
ruling  on  that  motion  may  be  reviewed  on 
appeal  from  the  Judgment,  as  Is  permitted 
by  section  956,  Code  of  Civil  Procedure,  as 
then  amended. 

Tbs  appeal  Is  dismissed.' 

We  concur:  JAMES,  J.;  WORKS,  Judge 

pro  tem. 

Opinion  of  Supreme  Court  Denying  Be- 
hearlng. 

PER  CtrniAM.    In  denying  the  petition 

for  a  hearing  In  this  court  after  decision 
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by  Oie  District  Ckmrt  of  Appeal  of  the  Seo- 
Old  Appellate  IMstrlct.  we  deem  It  pn^ier  to 
■ay  tbat  we  are 'not  to  be  understood  as  con- 
ceding that  the  defendant  did  not  have  the 
right  to  appeal  from  tiie  Judgment  within  30 
days  after  entry  of  the  order  denying  his 
moti^Hi  for  a  new  trial,  for  the  purpose  of 
having  reviewed  the  latter  order  of  the  court 
(section  939,  Code  Civ.  Proc.),  notwithstand- 
ing that  his  right  to  appeal  from  the  Judi- 
ment  had  expired  prior  to  the  amendmait  of 
sections  039,  956.  and  963,  Gode  of  Civil  Pro- 
cedure,  In  the  year  1915.  That  very  question 
is  involved  In  a  motion  to  dismiss  an  appeal 
now  pending  in  this  court.  Its  determination 
Is  unnecessary  in  this  case. 

The  application  for  a  hearing  in  this  court 
Is  denied. 

(SS  Cai.  App.  U4) 

WARD  T.  OTZEN  PAOKINO  00. 
<Civ.  2182.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   Feb.  4,  1918.    Rehearing  De- 
nied by  Supreme  Court  April  4,  1918.) 

1.  Appeal  aud  Ebbob  «=3l011{l>— Revibw— 
Finding— Conflicting  Evidence. 

In  the  presence  of  conflict,  not  only  in  the 
evidence  aduuced  on  the  whole  case,  but  even  in 
the  testimony  of  defendant's  witnesses  as  to  a 
question  of  tact,  the  finding  of  the  trial  court 
must  prevail. 

2.  WAB£H0USEMEN  <S=734(7)  —  NEaUGENCB— 

Storage  of  Pbunes — Sufficienct  of  Evi- 
dence. 

In  a  pniDO  grower'a  action  against  a  pack- 
ing company  for  uegUgent  warehousing,  evidence 
held  to  show  that  the  company  negligently  ware- 
housed the  prunes,  and  that  as  a  result  they 
became  moldy  and  sugared,  to  the  grower's  dam- 
age 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  Bernard  J.  Flood, 
Judge. 

Action  by  James  Ward  against  the  Otzen 
Packing  Company,  a  corporation.  '  From  Judg- 
m^t  for  plaintiff,  and  an  order  denying  new 
trial,  defendant  appeals.  Affirmed, 

H.  H.  MePlke  and  McPike  &  Murray,  aU  of 
San  Francisco,  for  appellant.  William  A. 
Kelly,  of  San  Francisco,  for  respondent. 

LENNON,  P.  J.  The  plaintiff,  James 
Ward,  was,  In  1914.  conducting  a  prune  cx- 
chard  in  Marin  county.  He  shipped  three 
plf^ngs,  consisting  of  13.175  pounds  of 
prunes,  to  San  EYancisco.  arriving  on  the 
19th  day  of  September,  1914.  The  prunes 
were  delivered  to  the  defendant,  Otzen  Pack- 
ing Company,  for  final  processing  and  pack- 
ing In  boxes.  When  so  processed  and  packed 
they  aggregated  some  527  boxes,  which  were 
then  stored  in  the  wareroom  of  the  defend- 
ant, where  they  remained  from  the  month  of 
October.  1914,  to  the  latter  part  of  January, 
1915,  when  th^  were  examined  and  found 
to  be  moldy,  sugared,  and  In  poor  condition. 

entire  lot  of  prunes  was  finally  sold  at 
3  cents  per  pound,  with  the  exception  of  112 '. 


pounds  whltih  sold  for  1  cent  per  pound.  The 
market  price  at  that  time  was  6  cents  per 
IKtund.  The  plainttfl  thereupon  broi^t  suit 
at^ilnst  the  defendant  corporatitHi  chatging 
that  the  def«idant  had  n^llgently  waze- 
faoused  the  prumea  and  claiming  damage  in 
the  amount  of  $500.  Tb»  court  found  that  the 
allegations  of  negligence  were  true,  and  that 
plaintiff  was  thereby  damaged  in  the  sum  <^ 
ISOO.  minus  $27.31,  the  amouift  of  def^ant's 
counterclaim  for  storage  due.  Jndijnent  was 
accordingly  rendered  in  favor  of  the  plain- 
tiff,' from  which  Judgment  and  from  the  ordei* 
denying  a  new  trial  defiant  prosecutes  this 
appeaL 

The  only  question  presented  is  as  to  the 
snfflden^  of  the  evidence  to  sustain  the  find- 
ing of  negligence  on  the  part  of  the  defend- 
ant corpcmitltHi.  It  i»  contended  that  the 
evidence  not  only  failed  to  show  negligence 
on  the  part  of  the  defendant  in  storing  the 
prunes,  but  that  it  affirmatively  showed  that 
the  condition  of  the  prunes  was  caused  by  the 
failure  of  plaintiff  to  properly  cure  the  prunes 
by  sn£Bcient  sweating  and  ^ing.  In  this 
connection  one  Castle,  a  witness  called  iqkhi 
behalf  of  the  defendant,  testified  that  "In 
very  good  weathei^ hot  weather^five  days 
would  be  the  time  for  prunes  to  be  on  the 
trays."  Another  of  defendant's  witnesses, 
one  Porter,  testified  that  prunes  should  sweat 
from  ten  days  to  two  weeks.  In  attempting 
to  qualify  these  witnesses  as  e^>ert^  it  was 
disclosed  that  neither  had  ever  personally 
dried  prunes,  and  that  there  testimony  was 
based  purely  upon  observation.  Hunsinger,  a 
witness  called  upon  behalf  of  the  plaintiff, 
testified  that  he  had  been  In  the  business  of 
growing  and  selling  prunes  "off  and  on  for  30 
years,"  and  that  be  had  usually  picked, 
stored,  and  dried  the  praiies  himself;  that  he 
had  personal^  looked  after  the  drying  and 
dipping  of  the  prunes  in  question ;  that  as  the 
prunes  dried  they  were  put  in  the  storehouse 
on  the  ranch  of  the  defendant  and  ther«  turn- 
ed twice.  In  effect  this  witness  further  tes- 
tified that  the  method  and  time  employed  for 
the  preliminary  processing  a  quantity  of 
prunes  as  small  as  the  "batch"  of  prunes  in 
question  was  a  sufficient  preparaUon  for  their 
packing  and  shipping.  Both  Hunsinger  and 
Ward  testified  that  the  prunes  when  shipped 
from  the  ranch  were  In  "fine  condition." 

There  was  also  testimony  to  the  effect  that 
the  character  of  the  weather  is  an  important 
factor  in  determining  the  method  and  time  to 
be  employed  In  processing  prunes;  that  the 
weather  during  the  period  of  time  the  prtmea 
In  question  were  drying  was  "first  class"  for 
that  purpose — It  was  extra  hot — and  that 
while  In  "Just  moderate  wither  it  takes 
from  six  to  eight  days"  to  dry  prunes,  still 
with  extra  hot  weather  they  can  be  dried  in 
four  days,  the  time  employed  for  the  drying 
of  the  prunes  in  question. 

[1]  Thus  it  would  seem  that  there  was  a 
conflict  not  only  in  the  evidence  adduced  np- 
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on  the  whole  casa  hut  eron  in  the  testimony 
of  the  witnesses  for  the  defendant  aa  to  the 
time  required  for  properly  processing  pnmes. 
In  the  presence  of  such  ctmfllct,  the  finding  of 
the  trial  court  must  prevail. 

[2]  That  the  dd!endant  ne^^ently  ware- 
housed the  prunes  and  that  as  a  result  of  that 
negligence  the  prunes  became  moldy  and  sug- 
ared may  be  fairly  inferred  from  the  follow- 
ing facts  addu&ed  upon  the  trial  of  the  ease, 
to  wit:  ^e  proneB  were  piled  In  boxes  In  the 
storeroom  of  defendant  within  12  feet  •of  a 
large  opening  into  an  adjoining  room  which 
the  defendant  used  for  the  purpose  of  proc- 
essing fralt,  and  through  this  opetxtDg  steam 
and  moistare  "kept  coming  out  all  the  ttme" 
into  the  storeroom  where  the  plaintlfTs  prunes 
bad  been  stored.  The  molding  of  prunes  may 
occur  from  several  causes,  according  to  the 
testimony  of  expert  witnesses;  one  cause  Is 
vapor  and  steam  coming  in  contact  with  them. 
This  was  evidently  tlie  theory  of  Otzen,  the 
'president  and  manager  of  the  defendant  cor- 
poration, as  to  the  cause  of  the  damage  to  the 
plaintiff's  prunes,  vho,  upon  cross-examina- 
tion, admitted  that  he  had  told  the  plaintiff 
that  "he  didn't  know  any  reason  for  it  except 
the  stenm  and  moisture  from  the  processing 
room  next  door."  • 

Under  all  of  the  circumstances  of  the  case, 
the  trial  court  was  Jnstifled,  we  think,  in  find- 
ing that  the  defendant  did  not  exercise  the 
ordinary  care  required  of  it  aa  a  warehouse- 
man, and  that  as  a  result  of  Its  negligence 
plaintiff  was  damaged. 

The  point  made  In  support  of  the  appeal 
that  "tlicre  was  a  failure  of  direct  evidence 
to  Justify  the  amount  of  the  damage  found" 
appears  only  in  the,cIoslng  brief  of  counsel 
for  the  defendant,  where  It  is  supported  by 
an  elaborate  argument  In  conjuoction  with 
much  mathematical  calculation.  But  having 
been  made  only  In  the  closing  brief,  we  must 
decline  to  discuss  it  further  than  to  say  that 
a  consideration  of  the  evidence,  direct  and 
substantial  adduced  upon  the  entire  case,  In 
our  opinion,  sufficiently  supports  the  trial 
court's  finding. 

The  Judgment  and  order  appealed  from  are 
affirmed. 

We  concur:  J,;  BEASLY, 

Judge  pro  tan. 


m  Cal.  App.  133) 

WILLIAMS  V.  CITY  OF  TALLBJO  et  aL 

(Civ.  1774.) 

(District  Court  of  Appeal,  Third  District, 
California.   Feb.  4,  1918.) 

1.  MtTNICIPAL  COBPOBATIONS  ^»44  —  FbEK- 
HOLDEBS'  ChABTEB  —  POWEBS  OF  LKOI8I.A- 

TUBE. 

The  Legislature  can  on);  approve  or  reject 
a  proposed  freeholders'  charter,  but  is  without 
power  to  amend  or  alter  it. 


2.  MUWICIPAL  GOBPOBATIONB  «S»48(2)— CON- 
>TBACT8— PaTMBNT  —  STATUTES  APPLICABLE. 

Where  city  of  Tallejo,  under  freeholder^ 
charter  of  1899  (St  1899,  p.  870).  contracted 
on  June  19,  Iftll,  for  buildmg  a  reservoir,  tbe 
contract  was  governed  by  such  charter,  and  not 
that  of  1911  @t  19U.  p.  2004,  S  66),  requiring 
retention  of  26  per  cent,  to  pay  laborers  and 
aubcoQtracton,  dnce  by  section  128  thereof 
the  charter  became  effective  July  1,  1911,  for 
all  purposes,  except  election  of  officers,  and 
Const,  art  11,  8  8,  providing  for  municipal 
charters,  does  not  prevent  the  charter  itself 
from  stating  its  effeidive  date. 
8.  MUNICIPAX,  CORPOBATTOnS  «s»271— Watii 
fiUPPLT— CHABTEES— PO  WEBS— "  MON ICIPAL 

Affair." 

Construction  of  reservoir  tor  public  water 
supply  is  a  "municipal  affair,**  within  Coast 
art  11,  i  8,  authorizing  city  charter  empowering 
the  cit:r  to  make  and  enforce  all  laws  relating 
to  municipal  affairs. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Munici- 
pal Affairs.] 

4.  Municipal  Cobpobatioks  ^=>d45  — Coit- 
TEACTS— Payment  — Statutes  Applicabul 
Since  VaUejo  charter  of  1899  (St  1899.  p. 
370)  provides  a  complete  scheme  for  city  con- 
tracts and  payment  of  material  and  labor  claims 
thereon.  Act  March  27,  1897  (St  1897,  p.  201), 
as  amended  by  Act  May  1,  1911  tSt  1911,  p. 
1422),  as  to  contractor's  bond,  does  not  appqr 
to  work  in  such  city  done  under  such  diarter. 

Appeal  from  Superior  Court,  Solano  Coun- 
ty; W.  T.  O'Donnell,  Judge. 

Action  by  Edwin  H.  Williams  against  the 
City  of  Vallejo  and  others.  Judgment  foi' 
defendants,  and  plaintiff  appeals.  Affirmed. 

Karl  F.  Kennedy  and  Edwin  H.  Williams, 
both  of  San  Francisco,  for  appelant  James 
H.  O'Leary  and  L.  O.  Harrier,  both  of  Val- 
lejo, for  respondents. 

CHIPMAN,  P.  J.  This  action  was  brought 
by  plaintiff  to  recover  Judgment  for  the  sum 
of  $3,496.44,  with  Interest  at  seven  per  cent 
from  Febmary  29,  1912,  and  for  costs  of  ac- 
tion against  the  defendant  city  of  VallcJo, 
and  the  defendants  Pryor,  Blake,  and  Chap- 
pclle,  as  Individuals,  by  reason  of  their  hav- 
ing been,  at  the  time  the  alleged  indebtedness 
occurred,  memoers  of  the  board  of  public 
works  of  the  city  of  VaUeJo.  It  Is  alleged  in 
the  complaint: 

That  on  the  19th  day  of  June,  1911,  the  city 
of  VaUejo  "duly  and  regularly  authorized  the 
board  of  public  works  of  the  city  of  Vallejo  to 
accept  the  bid  of  the  American  ConstructloB 
Company,  a  corporation,  for  the  construction  of 
a  reservoir  for  the  said  city  of  Vallejo  and  to 
award  a  contract  for  the  performance  of  said 
work  to  said  American  Construction  Company. 
That  thereupon  and  in  pursuance  of  said  au- 
thorization said  board  of  public  works  of  the 
city  of  Vallejo,  and  G.  Pryor,  W.  P.  Blake, 
and  J.  F.  Chappelle,  commissioners  thereof,  did 
accept  said  bid  of  said  American  Construction 
Company  for  the  performance  of  said  works, 
and  did  enter  into  a  contract  with  said  Ameri- 
can Construction  Company  for  the  performance 
of  said  work,  for  the  amount  of  its  bid,  to  wit 
the  sum  of  $35,925.  That  under  and  by  the 
terms  of  said  contract  said  reservoir  was  to  be 
and  actually  was  constructed  upon  land  with- 
in the  limits  of  said  county  of  Solano,  state  ef 
California,  belonging  to  said  city  of  Valieyo  and 
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owned  by  it,  and  that  all  of  said  property  is, 
and  was  at  all  the  time  hereia  meationed,  pub> 
lie  property  owned  in  fee  simple  absolute  by 
said  city  oE  Vallejo."  That  at  the  time  aaid 
contract  was  entered  into  said  board  of  public 
works,  "and  the  defendants  herein  and  each  of 
them,  wholly  failed  and  neglected  to  furnish  or 
file  with  said  board  of  public  works  or  other- 
wise, or  require  said  Americao  Construction 
Company  to  furnish  or  file  with  said  board  of 
public  works  or  otherwise  any  bond  in  favor  of 
Btibcontractors,  laborers,  and  materialmen 
•  •  •  as  required  by  that  certain  act  of  Leg- 
islature entitled,  *An  act  to  secure  the  payment 
of  the  claims  of  materialmen,  mechanics,  or  la- 
borers, employed  by  contractors  upon  state,  mu- 
nicipnl,  or  other  public  work,'  approved  March 
27,  1897,  and  that  no  bond  of  any  kind  or  char- 
acter was  filed  by  any  person  whomsoever  at 
any  time  in  compliance  with  the  terms  of  the 
statute  above  mentioned  or  otherwise.** 

It  Is  then  alleged : 

That  the  said  American  Construction  Com- 
pany entered  upon  the  performance  of  the  work 
and  completed  the  same  on  or  about  February 
29,  1912,  "and  thereupon  said  city  of  Vallejo 
and  said  defendants  herein  duly  and  regularly 
accepted  said  work  from  said  American  Con- 
struction Company  and  paid  for  the  same  in 
full.  That  the  contract  hereinabove  mentioned 
was  reduced  to  writing  and  entered  into  as  a 
written  contract"  That  during  the  perform- 
ance of  the  work  under  said  contract,  the  said 
American  Construction  Company  employed  cer- 
tain five  different  persons,  corporations,  or  com- 
panies to  furnish  certain  work  and  labor  and 
certain  materials  to  be  used  in  the  construction 
of  said  reservoir,  and  in  separate  counts  the 
complaint  sets  forth  the  fact  showing  that  each 
of  said  persons  did  perform  the  work  and  fur- 
nish the  materials  as  alleged,  also  setting  forth 
the  reasonable  value  of  said  work  and  that  the 
said  American  Construction  Company  promised 
to  pay  in  each  instance  the  amount  claimed 
therefor  "immediately  upon  the  completion  of 
said  work,  but  that,  although  often  demanded, 
it  has  refused  to  pay"  the  amounts  severally 
claimed  by  said  daimants.  and  that  the  amount 
claimed  in  eacb  instance  Is  now  "owing  and  nn- 
paid  on  said  account  after  deducting  all  just 
credits  and  offsets."  That  said  claimants  and 
each  of  them  prior  to  the  commencement  of  this 
action  assigned  their  several  claims  to  plaintiff 
and  he  is  now  the  owner  and  holder  thereof. 
That  plaintiff  has  demanded  settlement  from  de- 
fendants herein  and  each  of  them,  of  the  several 
amounts  shown  by  the  complaint  to  be  still 
due  on  said  claims,  "but  that  said  defendants 
and  each  of  tbem  have  wholly  neglected  and  re- 
fused to  pay  the  sama  or  any  part  thereof." 

The  aggregate  of  these  said  several  claims 
amounts  to  the  sum  above  stated  for  which 
judgment  Is  asked.  The  contract  referred  to 
in  the  c^midalnt  Is  not  set  ont  In  fall,  nor  is 
there  any  exhibit  showing  a  copy  thereof. 

A  general  and  special  demurrer  was  filed, 
and  the  court  ordered  that  it  be  sustained. 
Whereupon  Judgment  was  entered  for  de- 
fendants and  that  plaintiff  take  nothing  by 
this  action.  Plaintiff  appeals  from  the  Judg- 
ment. 

The  pc^t  chiefly  relied  upon  by  anwllant 
Is  as  follows: 

"The  city  and  its  responsihle  officials  are  lia- 
ble to  the  plaintiff  for  their  failure  to  file  a 
bond  to  secure  the  payments  of  the  claims  of 
laborers  and  materialmen  in  accordance  with 
pnblic  works  act" 

The  statute  referred  to  Is  the  act  approved 
May  1,  1911  (Stats.  19U,  p.  1422),  amending 


the  act  approved  March  27,  1897  (Stats.  1897, 
p.  201).  Section  1  of  the  act  of  1911  provides 
as  follows: 

"Every  contractor  •  •  •  to  whom  is  award- 
ed a  contract  for  the  execution  or  performance 
of  any  building,  excavating,  or  other  mechani- 
cal work  for  this  state,  or  by  any  county,  city 
and  county,  city,  town,  or  district  therein,  shall, 
before  entering  upon  the  performance  of  such 
work,  file  with  the  commissioners.  •  •  • 
common  conndl,  or  other  body  by  whom  such 
contract  was  awarded,  a  gpod  and  sufficient 
bond  *  *  *  and  must  provide  that  if  the 
contractor,  pe»on.  company  *  *  •  fails  to- 
pay  for  any  materials  or  supplies  fumi^ed  for 
the  performance  of  tbe  work  contracted  to  be 
done,  or  for  any  work  or  labor  done  thereon 
of  any  kind,  that  tbe  sureties  will  pay  the  same 
in  an  amount  not  exceeding  tbe  sum  specified 
in  the  bond ;  prodded,  that  such  claim  uiall  be 
filed  as  hereafter  required." 

Section  2  of  the  act  provides  thai;  any 
person  furnishing  materials  or  supplies  used 
In  the  performance  of  the  work  contracted 
to  be  executed  or  performed,  or  any  person 
who  performed  work  or  labor  upon  the  same, 
or  any  person  who  supplies  both  work  and 
materials,  and  whose  claim  has  not  been  paid 
by  the  contractor,  company,  or  corporation 
to  whom  the  contract  has  been  awarded, 
shall  within  90  days  from  the  time  such  con- 
tract is  completed,  file  with  the  body  of  of- 
ficers by  whom  said  contract  was  awarded  a 
verified  statement,  of  sudi  claim  together 
wltb  a  statement  that  the  same  has  not  been 
paid. 

Appellant  also  calls  attention  to  section 
66,  article  11  of  the  19U  charter  (Stats.  19U, 
p.  2(X>4).  which  provides  that  progrrasive  pay- 
ments may  be  made  for  work  done  under  con- 
tracts, but — 

"no  contract  shall  provide  for  or  authorize  or 
permit  the  payment  of  more  than  seventy-five 
per  cent,  of  the  contract  price  before  the  com- 
pletion of  the  work  done  under  said  contract 
and  thp  apceptnnoe  thereof  by  the  proper  offi- 
cer, department  or  board." 

[1,2]  Respondents  contend  that  at  the  time 
the  alleged  contract  was  entered  into  the 
city  of  Vallejo  had  a  freeholders'  charter 
which  controlled  absolutely  and  was  free 
from  impairment  by  general  laws  as  to  all 
municipal  affairs,  and  that  this  was  the 
diarter  of  1899  (Stats.  1899.  p.  370) ;  that  the 
contract  under  consideration  was  made  June 
19,  1811,  whereas  the  cliarter  of  the  city  of 
Vallejo  of  1911  went  Into  effect  July  1,  1911, 
by  Its  own  provisions,  section  128  thereof 
being  as  follows: 

"For  the  purpose  of  nominating  candidates 
and  electing  the  mayor,  auditor,  commissioners 
and  school  directors  in  accordance  with  this 
charter,  this  charter  shall  take  effect  from  the 
time  of  tbe  approval  of  the  same  by  the  Legis- 
lature; for  all  other  purposes  it  sbaU  take  effect 
on  the  first  day  of  July,  1911."  Stats.  1911, 
p.  2027. 

Appellant's  reply  to  this  contention  is  that 
under  tbe  provisions  of  article  11,  8  8^  of  the 
Constitution,  the  charter  went  Into  effect 
March  11,  1911.  the  date  at  which  the  Joint 
resolution  approving  and  ratifying  the  char- 
ter .was  filed  in  tbe  office  ct  the  secretary  of 
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state  *^twlthstaiidli)g  t&e  provision  in  the 
charter  itself  to  the  contrary."  The  prorl- 
slou  ftmnd  In  tbe  Constitution  reads  as  fol- 
lows: '  ' 

'The  liegislatnre  sbatl  by  concurrent  reeolu- 
tlon  approve  or  reject  such  charter  as  a  whole, 
without  power  of  alteration  or  amendment ; 
and  if  approved  by  a  majority  of  the  members 
elected  to  each  house  It  shall  become  the  organ- 
ic law  of  such  city  or  city  and  county,  and 
supersede  any  existinc  charter  and  all  laws  in- 
coDsiatcnt  therewith. 

In  otber  words,  the  appellant  contends  that 
the  taking  effect  of  the  charter  Is  governed 
by  the  constitutional  provision  and  not  by 
the  terms  of  the  charter  Itself,  and  In  sup- 
port of  this  contention  cites  the  case  of 
Burke  v.  Board  of  Trustees  of  San  Francis- 
co, 4  Cal.  App.  235,  87  Pac  421.  The  quota- 
tion cited  by  appellant  reads  as  foUowa: 

"The  act  of  March  3.  1899  (Stata.  1899,  p. 
07),  is  not  available  to  the  appellant  That  act 
was  a  general  law  applicable  to  all  counties,  ci- 
ties and  counties  and  towns  in  tbe  state,  where- 
as the  charter  of  San  Franeiaco  is  a  freeholders' 
charter,  and,  when  approved  by  the  Legisla- 
ture in  1899,  became  by  the  express  terms  of 
the  Constitution  (article  11,  |{  6,  8)  the  organic 
Jaw  of  the  city  and  county,  and  superseded  the 
existing  charter  and  all  laws  inconsiatent  there- 
with, and  thereafter  tbe  city  and  county  was  no 
longer  subject  to  or  controlled  by  general  laws." 

It  is  stated  In  the  opliUon  that  the  charter 
of  6an  Francisco  went  into  effect  January  1, 
1900,  and,  as  It  further  appears  that  the  reso- 
lution of  approval  was  passed  in  1899,  the 
charter  itself  must  have  declared  when  it  was 
to  take  effect  and  this  would  seem  to  show 
that  the  case  does  not  support  appellant's  con- 
tention. However,  we  entertain  no  doubt  of 
the  power  of  the  pec^le  In  adopting  a  freehold- 
ers* charter  to  provide  when  certain  of  its  pro- 
vlslons  shall  take  effect  The  L^slatnre  bos 
no  authority  under  the  Constitution  to  make 
any  alteration  or  amendment  of  the  charter. 
Its  sole  power  Is  to  ratify  or  reject.  It  is 
true  that  tbe  charter,  talies  effect  as  declared 
by  the  court  In  the  case  cited  when  improved 
by  tbe  Legislature,  but  that  case  does  not 
bold  that  the  charter  in  all  its  provisions 
takes  operative  effect  on  the  date  of  its  ap- 
proval by  the  Legislature.  What  the  court 
said  Is  entirely  consistent  with  the  view  that 
tbe  charter  takes  effect  according  to  Its  pro- 
visions. We  do  not  think  tbe  statute  of  1911, 
or  tbe  charter  adopted  In  Qiat  year,  upon 
which  appellant  relies,  is  applicable  bere,  but 
tbe  right  of  recovery  on  tbe  part  of  plaintiff 
must  be  determined  by  the  provision  of  the 
durter  of  1899  and  tbe  condition  of  the  law 
prior  to  the  adoption  of  the  charter  of  1911. 
Appellant's  argument  Is  bas^d  exclusively 
upon  rights  alleged  to  arise  out  of  tbe  pro- 
vislims  ot  the  charter  of  1911,  and  unless 
that  charter  was  In  force  when  the  contract 
was  entered  Into  the  complaint  falls  to  state 
a  cause  of  actfon  since  no  similar  provisions 
are  found  in  the  charter  as  it  stood  prior  to 
the  execution  of  tbe  contract. 

[3]  'th&t  tbe  construction  of  a  reservoir  by 
a  city  upon  its  own  laud  and  to  be  used  for 


tbe  benefit  of  tbe  inhabitants  of  the  dty  as  a 
part  of  Its  water  SQrstem  constituted  a  "muniC' 
Ipal  affair"  cannot  admit  of  doubt  Tbe  Con- 
stitution expressly  provides  that: 

"It  shall  be  competent  in  any  charter  framed 
under  the  authority  of  thia  section  to  provide 
that  tbe  municipality  governed  thereunder  may 
make  and  enforce  all  laws  and  regulationa  in 
respect  to  municipal  affairs,  subject  only  to  tiie 
restrictions  and  limitations  provided  in  their 
several  charters  and  in  respect  to  other  mat- 
ters they  shall  be  subject  to  general  laws." 
Section  8,  art  11 ;  Burke  v.  Board  of  Trustees, 
supra;  Dinan  v.  Superior  Court,  6  Cal.  App. 
217.  91  Pac  806. 

[4]  The  charter  of  1899  provides  a  complete 
scheme  for  the  letting  of  contracts,  including 
the  terras  and  conditions  under  which  such 
contracts  are  to  be  1^  (Stats.  1899,  p.  399), 
including  also  the  giving  of  a  bond  by  tbe  con- 
tractor for  the  fiiithful  performance  of  the 
contract  (Stats.  1899,  |  85,  p.  402).  It  follows 
that  the  act  of  March  27,  1897.  or  the  act  of 
May  2,  1911,  referred  to  by  appellant,  relat- 
ing to  the  giving  of  a  bond  to  protect  materi- 
almen and  laborers  employed  by  the  contrac- 
tor on  public  work,  has  no  application  to  the 
present  case.  This  seems  to  have  been  defi- 
nitely settled  as  the  law  in  the  case  of  Loop 
Lumber  Company  v.  Van  Loben  Sels,  173  CaL 
228,  1S9  Pac.  600.  ,  Defendant  entered  into  a 
contract  with  tbe  city  and  county  of  San 
Francisco  to  do  certain  sewer  work.  He  gave 
bond  as  required  by  the  act  of  Mardi  27, 
1S9T,  for  the  protection  of  materialmen,  me- 
chanics, and  laborers  employed  on  the  work. 
Defendant  defaulted  and  tbe  action  was 
brought  against  him  and  his  sureties.  Plain- 
tiff had  Judgment  and  on  appeal  the  judg- 
ment was  reversed.  We  quote  from  the  (pin- 
ion, written  by  Chief  Justice  Angellotti,  173 
Cal.  at  page  232, 159  Pac.  at  page  602: 

"We  do  not  think  it  can  be  seriously  ques- 
tioned that  a  municipality  may  provide  in  its 
freeholders'  charter  for  a  complete  scheme  for 
the  doinf^  of  auch  work  that  will  be  paramount 
to  anythmg  contained  in  any  act  of  the  state 
Legislature,  and  that,  in  regard  to  such  munici- 
pality, anything  contained  in  any  general  law 
of  tbe  state  that  is  inconsistent  with  the  char- 
ter provisions  must  be  inoperative." 

We  quote  further,  173  CaL  at  pafe  283,  159 

Pac.  at  page  602: 

"Section  21  (referring  to  the  charter  of  tha 
city  and  county  of  San  Franeiaco)  provides  for 
the  contract  and  its  execution,  it  requires, 
among  other  things,  that,  at  the  same  time  with 
the  execution  of  the  contract  the  contractor 
shall  execute  to  the  city  and  county  a  bond  con- 
ditioned 'for  the  faithful  performance  of  the 
contract.'  No  other  bond  is  required  by  the 
charter,  •  *  •  It  is  apparent  that  a  com- 
plete scheme  is  thus  provided  by  the  charter  for 
the  doing  of  such  work  as  is  here  involved,  and 
that  it  was  intended  to  specify  alt  the  terma 
and  conditions  upon  which  a  contract  was  to 
be  awarded  and  the  work  contracted  for  per- 
formed. •  •  •  It  seems  to  oa  to  be  perfectly 
clear  that  a  state  statute  imposing^  other  con- 
ditions on  the  contractor  *  *  *  is  inconsist- 
ent with  the  charter  provisions  on  the  subject, 
and,  consequently  ineffectual  for  any  purpose. 
It  is  urged  that  the  act  is  not  in  conSict  with 
the  charter  for  the  reason  that  the  latter  con- 
tains no  provision  at  all  in  regard  to  socb  a 
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bond  as  Is  required  by  the  act— neither  requires 
such  R  bond  nor  in  terms  declares  that  no  nuch 
bond  is  essential.  But  this  in  no  degree  affects 
the  qneBtion.  The  charter  does  purport  to  pro- 
vide all  the  conditions  imi)OBed  on  the  contrao 
tor  as  a  prerequieite  to  doing  the  work,  includ- 
ing the  giving  of  a  bond  for  the  faithful  per- 
formance of  the  contract,  and  contemplates 
that  upon  compliance  with  those  conditions  he 
shall  proceed  with  such  work.  Any  law  pur- 
porting; to  impose  ■  other  conditions  as  a  pre- 
requisite to  doing  the  work  is  necessarily  in- 
consistent  with  the  charter.  It  is  not  a  case 
where  the  charter  is  silent  upon  the  matter, 
and  the  authorities  recited  by_  respondent  in  this 
connection  are  therefore  not  in  point.   •   •   «  " 

The  Vallejo  charter  is  quite  similar  to  the 
charter  of  the  ctty  of  6aD  Francisco  in  its 
provisions  relatiDg  to  contracts  respecting  the 
letting  of  contracts,  and  as  to  contracts  em- 
bracing a  "municipal  affair"  its  provisions 
are  controlling.  Re^ndente  advance  some 
other  reasons  in  support  of  the  judgment,  but 
as  we  deem  the  f<n^lng  as  conclusive  of  the 
qnestion  presented  by  aroellant,  ve  need  not 
consider  them. 

The  Judgment  is  affirmed. 

We  concur:  HART,  J.;  BUBNETT.  J. 


<»  C&I.  App.  141) 

WILLIAMS  V.  CITY  OF  VALLEJO  et  al. 
(Civ.  1775.)' 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   Feb.  4,  1918.) 

Appeal  from  Superior  Court,  Solano  County ; 
W.  T.  O'DcnncIl,  Judge. 

Action  by  Edwin  S,  Williams  against  the 
City  of  Tallejo  and  others.  Judgment  for  de* 
fendants,  and  plaintiff  appeals.  Affirmed. 

Karl  F.  Kennedy  and  Edwin  H.  Williams, 
both  of  San  Francisco,  for  appellant.  James 
H.  O'Leary  and  L.  O.  Harrier,  both  of  Vallejo, 
for  respondents. 

CHIPMAN,  P.  J.  The  general  features  of 
this  action  do  not  differ  very  materially  from 
those  presented  in  No.  1774,  171  Pac  834,  this 
day  decided.  In  addition  to  the  particii  named 
as  defendants  in  the  action  No.  1774  are  the 
following:  Board  of  trustees  of  the  city  of 
Vallejo  and  the  members  thereof,  to  wit:  R.  C. 
Pierce,  J.  Sullivan,  Geo.  Tripp,  Wm.  Herbert, 
and  C.  B.  Butler;  Geo.  Hildreth,  auditor  of 
tfae^ty  of  Vallejo,  and  J.  V.  O'Hara,  treasurer 
of  the  city  of  Vallejo.  The  avermeots  in  the 
complaint  not  found  in  the  complaint  in  No. 
1774  are  the  following:  That  the  contract  re- 
ferred to  entered  into  by  the  American  Con- 
struction Company  provided  for  payment  in  in- 
stallments "in  such  manner  that  said  American 
Construction  Company  should  receive  90  per 
cent  of  the  total  value  of  all  the  work  done  hy 
it  immediately  apon  the  completion  and  ac- 
ceptance thereof  by  said  city  of  Vallejo,  and 
that  10  per  cent,  and  no  more  of  the  contract 
price  should  be  reserved  as  a  final  payment  upon 
said  contract  to  he  paid  subsequent  to  the  com- 
pletion of  the  same."  That  at  the  completion 
of  the  contract  the  said  company  presented  its 
demands  for  90  per  cent,  of  the  full  contract 
price  for  said  work,  to  wit,  the  sum  of  $32,332.- 
00(  and  that  in  due  course  this  amount  was 
paid  by  the  city  and  received  by  the  company 
immediately  upon  the  completion  of  said  work 
and  contract  *  *  *  and  the  said  payment 
constituted  90  per  cent  of  said  contract  price." 


In  the  averments  relating  to  the  various  claims 
assigned  to  plaintiff  for  work  done  and  materi- 
als furnished.  It  is  alleged:  That  the  claimant 
in  eadi  case,  "within  30  days  subsequent  to  the 
time  when  said  contract  of  said  American  Con- 
struction Company  with  the  said  city  of  Val- 
lejo hereinabove  mentioned  was  completed,"  filed 
his  claim  with  the  auditor  of  said  city  giving 
notice  to  withhold  from  said  American  Con- 
struction Company  the  amount  of  his  claim,  and 
further  notifying  said  auditor  that  he  had  fur- 
nished materials  as  set  out  in  the  complaint, 
stating  in  general  terms  the  kind  of  labor  and 
materials  furnished,  names  of  persons  to  whom 
the  same  were  furnished,  and  the  amount  and 
value  of  the  same.  "That  due  to  the  failure 
of  the  defendants  and  each  of  them  to  reserve 
25  per  cent,  of  the  full  contract  price  of  said 
work  from  said  American  Construction  Com- 
pany as  hereinabove  set  out,  said  demand  (nam- 
ing the  claimant)  was  not  satisfied  or  paid." 
In  each  count  settling  forth  the  various  claims, 
the  reasonable  value  of  the  work,  labor,  and 
material  and  the  amount  agreed  by  the  company 
to  be  paid  "therefor  immediately  upon  the  com- 
pletion of  said  work"  is  stated,  and  also  the 
amount  peM  and  the  amount  remaining  due. 
It  does  not  clearly  appear  whether  or  not  these 
several  payments  shown  were  made  out  of  the 
10  per  cent,  remaining  after  the  payment  to  the 
construction  company  of  the  90  per  cent,  as 
hereinabove  shown,  nor  does  it  appear  that  the 
construction  company  was  paid  any  portion  of 
this  10  per  cent.  We  infer,  however,  from  the 
treatment  of  the  case  in  the  briefs,  that  these 
several  payments  referred  to  by  the  different 
claimants  were  paid  out  of  this  reserve  10  per 
cent.,  and  appellant's  contention  is  that  the  de- 
fendants are  liable  for  "the  failure  of  the  de- 
fendants and  each  of  them  to  reserve  25  per 
cent,  of  the  full  contract  price  of  said  work 
from  said  American  Construction  Company." 

Appellant's  argument  takes  the  same  course 
of  reasoning  as  in  the  case  No.  1774,  and  rests 
upon  the  assumption  that  the  Vallejo  charter 
of  1011  was  in  force  at  the  time  the  contract 
was  made  with  the  American  Construction  Com- 
pany, and  that  the  statute  of  1911  amendatory 
of  the  statute  of  1897  applies.  This  we  have 
shown  in  the  case  above  referred  to  1»  an  er- 
roneoas  assumption  upon  the  part  of  appellant 

We  can  diacover  no  legal  bans  for  this  action, 
and  the  judgment  is  therefore  sfBrmed. 

We  concur:  HART,  J.;  BURNETT,  J. 


(N  Ool.  App.  IMI 

cm  OP  NAPA  V.  MAXWELL  et  at 

(Civ.  1755.) 

(District  Conrt  of  Appeal,  Third  DlstTict,  Cali- 
fornia. Jan.  81,  1918.   Rehearing  Denied 
by  Supreme  Conrt  April  1.  1918.) 

1.  Appeai.  and  Ersob  ^»419(1)— Ambiguous 
Notice  of  ApPEAi^-JuRrsoicriON. 

While  jurisdiction  cannot  be  conferred  by 
waiver  or  consent,  where  the  attorno.v  for  de- 
fendant admits  as  contended  by  plaintiff's  attor- 
ney, that  the  judgment  for  costs  is  fairly  within 
plaintiff's  notice  of  appeal,  and  the  Innguage  of 
the  notice  is  rather  amhiguous  in  that  respect, 
the  court,  on  appeal,  will  consider  the  appeal  as 
one  from  the  judgment  for  costs  and  bo  review 
merits. 

2.  Municipal  Cobposations  «=9378— Stbbbt- 
Opening  Pkocedube. 

Street  Opening  and  Widening  Act  (St.  1889, 
p.  71)  S  6,  providing  that,  having  acquired  ju- 
risdiction, the  dty  council  shall  appoint  three 
commissioners  to  assess  benefits  and  damage, 
was  not  superseded  by  city  charter  providinc 
that  the  duties  of  the  commissioners  ond»  the 
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general  law  in  tlie  matter  of  opening,  extendinfr, 
widening,  straightening,  or  closing  streets  shall 
he  performed  under  the  direction  of  the  coundl- 
man  in  charge  of  the  department  of  streets  and 
public  improvements  and  the  city  attorney,  ,in 
view  of  charter  section  providing  that  except  as 
otherwise  provided  the  general  laws  relative  to 
laying  out.  opening,  extending,  widening, 
straightening,  or  closing  up,  in  whole  or  in  part, 
BiiaU  control  and  all  proceedings  shall  be  in 
conformity  therewith. 

3.  Municipal  Corporations  <S=92(W— Stbeet- 
OpENlNG  Pboceeuixcs— Compliance  with 
Statote. 

Proceedings  for  street  improvements  being  in 
Invitam,  tlie  statutory  requirements  as  to  the  es- 
sential steps  to  be  taken  must  be  observed  with 

substantial  strictnesa. 

4.  Eminent  Domain  ®=>169  —  Street-Open- 
ing Proceedin  as— Condition  Pbecedknt. 

Street  Opening  and  Widening  Act  (St.  1889, 
p.  71)  g  6,  requiring  the  appointment  of  three 
commissioners  to  assess  henenta  and  damages  in 
street- widening  proceedings  must  be  complied 
with  before  proceedings  in  condemnation  can  be 
maintained  against  an  owner  of  property  which 
may  be  taken  or  damaged  for  purposes  of  the 
improvement)  and  an  appointment  ot  two  com- 
missioners is  insuffldent. 

Appeal  from  Superior  Court,  Napa  County; 
Henry  C.  Gesford,  Judge. 

Action  by  the  City  of  Mapa  against  Thom- 
as Uaxwetl  and  aootber.  From  a  jui^ment  or 
order  sustaining  demurrer  to  complaint  with- 
out leave  to  amend,  the  City  appeals.  Af- 
firmed. 

Wallace  Rutherford,  of  Napa,  for  appel- 
lant. E.  S.  B^,  of  Napa,  for  respondents. 

HART,  J.  An  opinion,  prepared  by  Justice 
Burnett,  was  filed  In  this  action  on  Novem- 
ber 20,  1917.  While  In  the  original  opinion 
the  merits  of  the  controversy  were  considered 
and  discussed,  the  appeal  was  dismissed  be- 
cause this  court  had  no  Jurisdiction  thereof. 
A  rehearing  was  granted  on  the  petition  of 
the  appellant  for  the  purpose  of  giving  fur- 
ther consideration  to  the  position  taben  by 
this  court  that  the  attempt  by  the  plaintiff 
to  take  an  appeal  was  abortive  and  also  to 
consider  whether,  as  the  plalntiflf  contends  In 
its  petition,  the  complaint  states  a  cause  of 
action  and  is  therefore  good  as  against  a 
general  demurrer,  no  special  grounds  of  de- 
murrer having  been  set  up  against  said  plead- 
ing. 

[1]  In  disposing  of  the  appeal,  this  court, 
in  its  former  opinion,  said: 

"We  have  considered  the  foregoing  on  the 
merits,  but  another  question  of  serious  moment 
arises,  though  not  suggested  by  counsel,  and  that 
is  whether  we  have  any  jurisdiction  of  the  at- 
tempted apneal.  The  notice  specifies  that  the 
appeal  is  taken  from  'that  certain  judKment 
made  and  rendered  on  November  15,  1916.  by 
the  above-entitled  court  In  the  above-entitled  ac- 
tion, and  entered  on  November  15,  1916,  sus- 
taining said  defendant's  demurrer  to  said  plain- 
tiff's amended  complaint  without  leave  to  amend 
and  from  the  whole  of  said  judgment  But  the 
statute  does  not  confer  the  right  of  appeal  from 
a  judgment  or  order  sustaining  or  overruling  a 
demurrer  to  a  complaint,  and  it  has  heen  so  de- 
clared several  times  by  the  appellate  courts  of 
this  state.   Utch  et  al.  t.  Kerns  et  al.,  8  Cal. 


App.  747  [97  Pac,  897] ;  Kinard  v.  Jordan  et  aL, 
10  Gal.  App.  219  [101  Pac.  696] ;  Hadsall  v. 
Case  et  al.,  15  Cal.  App.  641  [115  Pac.  330]; 
Hanke  v.  McLaughlin,  20  Cal.  App.  204  [12S 
Pac.  772] :  Foster  v.  Bowles  et  al.,  138  CaL  449 
[71  Pac.  495] ;  Wood.  Curtis  A  Co.  v.  Missouri, 
etc.,  Ry.  Co.,  152  Cal.  344  [62  Pac.  868].  In  a 
case  like  this  where  the  demurrer  is  sustained 
without  leave  to  amend,  the  proper  course  is  to 
have  a  judgment  entered  dismissing  the  action 
and  then  the  appeal  is  taken  from  this  final 
judgment.  But  you  look  in  vain  through  section 
963  of  the  Code  of  Civil  Procedure  to  find  au- 
thority for  taking  an  appeal  from  an  order  or 
judgment  sustalamg  a  demurrer  to  a  complaint 
The  dignity  of  such  an  order,  it  may  be  mid,  is 
not  enhanced  by  calling  It  a  jadgment" 

Of  course,  there  can  be  no  question  of  the 
correctness  of  the  rule  as  It  Is  above  set 
forth.  And  upon  Its  face  the  appeal  seems 
to  be  addressed  entirely  to  the  order  sustain- 
ing the  demurrer,  for,  as  seen,  it  specifically 
refers  to  that  order  as  a  judgment  and  fur- 
ther says  that  the  appeal  is  "from  the  whole 
of  said  Judgment"  There  Is,  however,  a 
judgment  against  the  plalntUT  for  costs,  and 
its  attorney  now  contends  that  the  appeal, 
being  "from  the  whole  of  said  judgment" 
must  be  considered  to  be  from  the  Judgmoit 
for  costs.  At'  the  oral  argument,  the  attorney 
for  the  defendants  ccmceded  that  the  lan- 
guage of  the  notice  of  appeal  was  broad 
enough  to  include  an  appeal  from  the  Judg- 
ment for  costs.  Of  course,  Jurisdiction  can- 
not be  conferred  by  waiver  or  the  consent  of 
the  parties,  still.  In  this  case,  since  the  attor- 
ney for  the  defendants  himself  admits  that 
an  appeal  from  the  judgment  for  costs  is 
fairly  within  the  scope  of  the  notice  of  appeal, 
and  since  the  language  of  said  notice  Is  rath- 
er ambiguous  In  that  respect,  we  shall  take 
a  liberal  view  of  the  language  of  the  notice 
of  appeal  and  consider  the  appeal  as  one 
from  the  Judgment  for  costs,  and  so  review 
the  merits. 

Discussing  the  merits  of  the  appeal.  Jus- 
tice Burnett,  In  the  former  opinion,  stated 
the  case  and  the  Tlews  of  tills  court  as  fol- 
lows: 

"This  is  an  action  commenced  by  the  city  of 
Napa,  a  munldpal  corporation,  to  condemn  a 
strip  of  land  to  widen  a  street  under  the  act  of 
the  Legislature  of  1889,  known  as  the  street 
opening  and  widening  act  Stats,  of  1880,  p. 
70.  A  demurrer  upon  the  ground  that  the  com- 
plaint did  not  state  facts  sufficient  to  constltnte 
a  cause  of  action  was  interposed  by  defendant 
Maxwell  and  sustained  without  leave  to  amend. 
From  the  judgment  or  order  sustaining  the  de* 
murrer  the  plaintiff  appeals. 

"The  regular  steps  set  forth  In  the  act  of  1889 
were  followed  by  the  plaintiff  until  section  6 
was  reached,  which  requires  the  appointment  of 
three  commissioners.  As  to  that  requirement 
the  city  charter  of  Napa  was  followed  on  the 
assumption  that  the  charter  in  this  respect  su- 
perseded the  eencral  law  and  provided  for  a  dif- 
ferent method  for  the  assessment  of  damairos  and 
benefits.  As  to  the  further  procedure  the  gen- 
eral Jaw  was  followed. 

"Section  6  of  said  street  opening  and  widening 
act  provides:  'Having  acquired  jurisdiction  as 
provided  in  the  preceding  section,  the  city  coun- 
cil shall  order  said  work  to  be  done,  and  unless 
the  proposed  work  is  for  closing  up,  and  it  ap* 
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peara  that  no  aasMsinent  Is  necessary,  shall  ap- 
point three  commissionors  to  assess  benefits  and 
damages  and  have  general  supervision  of  the  pro- 
posed work  or  improvement  ontil  the  completion 
thereof  In  compliance  with  this  statute.  The 
section  then  provides  that  the  compensation  of 
the  commissioners  shall  not  exceed  $200  a  month 
and  requires  an  affidavit  and  bond  of  each  com- 
missioner. 

"Section  68  of  the  Napa  charter  proviilesi 
The  dntles  of  commissioners  *  *  *  under 
the  general  law  in  the  matter  of  openinc.  ex- 
tending, widening,  straightening  or  closing 
■streets  •  •  •  shall  be  performed  under  the 
direction  of  the  councilman  in  charge  of  the  de- 
partment of  streets  and  public  improvement  and 
the  city  attorney,  neither  of  whom  shall  receive 
compensHtion  therefor.' 

"The  city  council  appointed  the  councilman 
in  charge  of  the  street  department  and  the  city 
attorney  commissioners,  and  each  put  up  a  bond 
and  tooK  oath.  In  tiie  lower  court  respondents 
urged  in  support  of  their  demurrer  that  'there 
was  nothing  in  the  city  charter  (section  68) 
which  authorized  the  city  council  to  appoint 
commissioners;  that  its  only  authority  to  ap- 
point commissioners  was  derived  under  the 
provisions  of  section  6  of  the  street  opening^  and 
widening  act  of  18S9;  that  having  appointed 
only  two  commissioners  instead  of  three  as  pro- 
vided for  by  section  6  of  the  act  of  1889  it  was 
without  jorisdiction  to  act  upon  and  confirm  the 
report  of  the  two  commissioners.'  The  further 
claim  was  made  that  the  two  officials  appointed, 
especially  the  councilman,  were  disqualified  to 
act,  and  therefore  their  appointment  was  void. 

"Section  67  of  said  charter  provides:  'Except 
as  otherwise  in  this  charter  or  by  ordinance  of 
the  city  provided,  the  general  taws  of  the  state 
of  California,  or  which  may  hereafter  be  adopt- 
ed by  the  Legislature  of  this  state,  relative  to 
•  •  •  laying  ont,  opening,  extending,  widen- 
ing, straightening  or  closing  up,  in  whole  or 
in  part,  of  any  thereof;  the  condemning  and 
acquiring  of  any  and  all  lands  necessary  and 
convenient  therefor;  •  •  •  the  levying  and 
collecting  of  assessments  upon  property  for  do- 
ing such  improvement,  or  work,  or  carrying  out 
all  or  any  such  purposes  •  •  •  shall  control 
and  all  proceedings  shall  be  in  conformity  there- 
with/ 

"It  fs  admitted  by  appellant  that  the  general 
law  must  apply  unless  said  section  6S  of  the 
Napa  charter  was  intended  to  supersede  said 
section  6  of  said  general  law  and  does  in  suffi- 
dent  phraseology  provide  that  said  two  city  of- 
ficers shall  perform  the  work  required  of  com- 
missioners m  'opening,  extending,  widening, 
straightening  or  dosing  streets.'  It  Is  apparent 
that  the  words  of  said  section  68  were  not  aptly 
chosen  for  the  purpose  of  conveying  the  mean- 
ing that  said  omcers  should  perform  the  duties 
of  commissioners.  If  such  bad  been  the  inten- 
tion of  the  framers  of  the  charter  it  is  some- 
what surprising  that  they  did  not  so  express  it, 
since  it  could  have  been  done  with  such  facility 
and  simplicity.  If  the  charter  had  provided 
that  'the  duties  of  commissioners  *  •  •  shall 
be  performed  by  the  councilman,'  etc.,  we  would 
find  just  what  might  be  expected  to  express  the 
Tiew  contended  for  by  appellant,  and,  of  course, 
Uiere  would  be  do  doubt  as  to  the  construction 
of  the  clause.  It  was  provided,  however,  that 
these  duties  should  be  performed  under  the  di- 
rection of  these  oflScers.  The  phrase  presup- 
pose«  that  the  actual  work  shall  be  done  hy 
some  one  else  but  it  is  to  be  supervised  by  the 
said  city  councilman  and  the  city  attorney. 
Webetcr  s  definition  of  'supervision*  is:  The 
act  of  directing  or  of  aiming,  regulating,  guid- 
ing, or  ordering;  guidance;  management;  su- 
perintendence.' If  the  expression  were  used 
in  reference  to  mere  manual  labor  there  would 
manifestly  be  no  doubt  as  to  its  significance. 
If  it  were  provided  that  a  certain  building 
ahonld  he  erected  or  a  public  improvement 
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should  be  made  nnder  the  direction  of  these  of' 
ficers  it  would  not  for  a  moment  be  contended 
that  they  should  perform  the  actual  work 
construction,  but  it  would  be  readily  admitted 
that  they  were  to  direct  and  supervise  the  man> 
ner  in  which  the  work  should  be  done  by  others. 
In  the  present  instance  it  might  be  said  that 
there  is  less  reason  -  probably  for  supervising 
the  work  of  assessing  and  apportioning  the  ben- 
efits and  damages  occasioned  by  said  improve- 
ment, and  it  may  be  said  also  that  the  change 
contended  for  by  appellant  may  have  been  con- 
templated in  order  to  save  expense,  but  the  fact 
remains  that  the  framers  of  the  charter  have  de- 
liberately—at least  we  mnst  assume  that  it  was 
done  deliberately— chosen  language  that  expres- 
ses an  entirely  different  meaning.  Some  refer- 
ence is  made  by  appellant  to  the  charters  of 
Oakland  and  Valejo  as  indicative  of  a  general 
purpose  in  the  framing  and  enactment  of  these 
freeholders'  charters  to  provide  for  su<di  change. 
But  It  is  manifest  that  those  charters  come 
nesrer  to  an  expression  of  intention  to  vest  said 
power  in  the  commissioner  of  streets  and  city 
attorney  than  does  the  provisions  before  us,  for 
they  expressly  provide  that  'no  commissioners 
shall  be  appointed,  and  that  all  the  duties  im- 
posed on  commissioners  «  •  •  ehall  be  per- 
formed under  the  direction  of  the  commissioner 
of  streets  and  city  attorney  of  the  city.'  While 
such  expression  is  not  altogether  clear,  it  does 
at  least  appear  that  it  was  the  Intention  to  have 
no  other  than  said  officers  act  as  commissioners. 

"Of  course,  the  rule  is  that  'proceedings  for 
the  improvement  of  streets  are  In  invitum  and 
purely  statutory,  and  afford  no  opportunity  for 
invoking  any  of  tbe  principles  of  equity  and  the 
validity  of  an  assessment  therefor  depends  up- 
on a  statutory  power,  and  the  party  seeking  the. 
right  to  enforce  it  must  show  that  the  statutory 
power  has  been  strictly  followed.*  Warren  v. 
Chandos.  115  Cal.  382  [47  Pac.  132].  As  to 
the  disqualifications  of  Uiese  officers  to  act  as 
commissioners  we  do  not  agree  with  respondent. 
We  think  the  contention  in  that  respect  is  com- 
pletely answered  by  the  decisions  in  the  case 
of  United  Real  Estate  &  Trust  Co.  v.  Barnes, 
159  Cal.  242  (113  Pac  167],  to  which  we  refer 
for  a  thorough  consideration  of  the  question. 
It  may  be,  therefore,  that  these  officers  could 
constitute  two  of  the  commissioners  to  be  ap- 
pointed under  the  general  law,  but  as  to  that 
we  express  no  opinion." 

[2]  It  la  now  arffoed  by  the  appellant  that 
the  allegations  of  the  complaint  relative  to 
the  appointment  by  tbe  dty  council  of  com- 
mls^onera  to  assess  damages,  eta,  Involve 
evidentiary  matter  and  are  therefore  unneces- 
sary to  the  statement  of  a  cause  of  action  in 
eminent  domain,  and  may  be  treated  as 
surplusage;  that,  so  viewing  those  allega- 
tions, the  complaint  statea  a  cause  of  action 
to  condemn  pn^lKrty  for  a  public  use,  since 
it  contains  a  statement  of  all  the  facta  re- 
quired to  be  shown  in  such  an  action  by  sec- 
tion 1244  of  tbe  Code  of  Civil  Procedure,  to 
wit:  (1)  The  name  of  the  owner  of  tbe  prop- 
erty; .(2)  the  right  of  plaintiff ;  (3)  a  descrip- 
tion of  the  land  proposed  to  be  taken  and  tbe 
statement  tbat  the  same  is  a  part  of  a  larger 
tract  described  therein. 

IJiHm  further  consideration  of  tbe  prc^Kisl' 
tion,  we  are  convinced  tbat  the  conclusion 
announced  In  our  former  opinion  that  section 
68  of  the  charter  of  tbe  plaintiff  was  not 
Intended  to  supersede  or  take  the  place  of  the 
provisions  of  section  6  of  tbe  state  law  is 
correct.  Tbe  language  of  section  6S  of  tbe 
charter  appears  to  be  <dear  as  to  tbe  idea 
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Intended  to  be  expressed  Qiereby  and  Its 
meaning  Is  plainly  this:  That  the  duties  of 
commissioners  or  other  officials  authorized  to 
be  appointed  by  the  general  law  of  the  state 
to  attend  to  the  matter  of  opening,  extending, 
widening,  straightening,  or  closing  streets, 
etc.,  shall  be  performed  by  the  conuulssloners 
and  other  offldals  so  authorized  to  be  appoint- 
ed for  that  purpose  under  the  direction  of  the 
councilman  in  charge  of  the  department  of 
streets  and  public  Improvements  and  the  city 
attorney.  In  other  words,  8ecti<m  6  of  tbe 
statute  of  1889  governs  In  the  matter  of  the 
appointment  and  as  to  the  number  of  the 
conuulssloners  who  are  to  asses  benefits  and 
damages  in  the  case  of  the  widening,  extend- 
ing, or  strai^tenlng  of  streets,  etc.,  and  sec- 
tion 68  of  the  charter  merely  provides,  and 
was  obviously  Intended  only  to  provide,  that 
the  duties  which  the  general  law  Imposes  up- 
on such  commissioners  shall  be  performed 
by  such  comjnlssloners  under  the  dlrectlra 
of  the  councilman  in  charge  of  the  depart* 
ment  of  streets,  etc.,  and  the  dty  attorney. 

13]  It  now  remains  to  be  seen  whetuer  the 
complaint,  having  alleged  that  the  councilman 
In  charge  of  the  department  of  streets  and  the 
dty  attorney  were  by  resolution  of  the  coun- 
cil f^>poluted  commissioners  to  assess  the  ben- 
edts  and  damages,  states  a  cause  of  action  for 
■the  condemnation  of  property  for  street-wide- 
ning purposes;  or  to  state  the  proposition  per. 
haps  more  accurately)  has  the  plaintiff  plead- 
ed itself  out  of  court  by  allying  in  its  com- 
plaint the  fact  that  the  said  councilman  and 
the  city  attorney  were  by  the  council  appoint- 
ed commissioners  to  perform  the  duties  im< 
posed  upon  the  commissioners  authorized  and 
reQuired  to  be  appointed  for  the  purpose  of 
assessing  benefits  and  damages  by  section 
6  of  the  street  wldeaUng  act  of  1889? 

The  question  thus  propounded  may  best  be 
answered  by  a  brief  survey  of  the  provlslbns 
of  some  of  the  sections  of  said  act  We  have 
already  seen  that  section  6  of  said  act  pro- 
Tides  for  the  appointment  of  three  commis- 
sioners for  the  purpose  stated  and  in  general 
language  prescribes  their  duties.  The  sue- 
ceeding  sections,  so  far  as  they  relate  to  the 
duties  and  powers  of  the  commlsslonerBi 
provide;  That  the  comiulssioners  shall  view 
the  lands  described  in  the  resolution  of  Inten- 
tion and,  if  necessary,  take  the  testimony  of 
witnesses,  and  thereupon  proceed  to  deter* 
mine  the  value  of  the  land  and  damage  to 
improvements  and  property  affected;  that, 
thereafter,  having  made  their  assessment  of 
benefits  .and  damages,  the  conunlsslonars 
BhaU  make  and  file  with  the  city  council  a 
report  thereof,  and  accompany  their  report 
with  a  plat  of  the  assessment  district,  show-  ■ 
ing  the  land  taken  or  to  be  taken  for  the 
work  or  improvement,  and  the  lands  assessed, : 
etc.;  that  a  copy  of  said  report  and  plat, 
after  such  report  and  plat  have  been  approv- 
ed by  the  council,  shall  be  filed  by  tjie  city 
clerk  In  the  office  of  the  county  recorder  ot  the 
county;  that  the  said  report  shall  specify 


each  lot,  subdivision,  or  ideoe  of  property 
taken  or  Injured  by  the  widening  or  other 
Improvement  of  the  street,  or  assessed  there- 
for, together  with  the  name  of  the  owner  or 
claimants  thereof  or  other  persons  Interested 
as  lessees  or  Incumbrancers,  etc.;  that,  upcm 
the  filing  of  said  report  and  plat  in  the  clerk's 
ofQce  of  the  dty  council,  the  clerk  shall  g^ve 
notice  of  sudi  filing  by  publication  for  at  least 
lO'days  In  one  or  more  daily  newspapers  pub- 
lished and  circulated  in  said  dty;  that  said 
notice  shall  require  all  persons  Interested  to 
show  cause,  If  any,  why  such  report  should 
not  be  confirmed,  before  the  dty  "oimcll,  on 
or  before  a  day  fixed  by  the  derk,  and  stated 
in  said  notice,  etc.;  that  all  objections  shall 
be  in  writing  and  filed  with  the  derk,  who 
shall  laj'  the  same  before  the  council,  whidi 
shall  fix  a  day  for  hearing  the  same;  that 
said  report  having  finally  be^  confirmed,  a 
certified  copy  thereof,  and  of  the  assessment 
and  plat,  shall  by  the  clerk  be  forwarded  to 
the  superintendent  of  streets.  Other  provi- 
sions relative  to  the  duties  of  the  superin- 
tendent of  streets  after  receiving  the  report, 
assessment  and  plat  follow,  but  it  is  not  Im- 
portant that  they  should  be  referred  to  here; 
end  then  comes  section  18  of  the  act  whldi. 
among  other  things,  provides: 

"If  any  owner  of  land  to  be  taken  neglects  or 
refuses  to  accept  the  warrant  drawn  in  bis 
favor  as  aforesaid,  or  objects  to  the  report  as  to 
the  necessity  of  taking  bis  land,  the  commis- 
aioners,  with  the  approval  of  the  city  council, 
.  ma;  cause  proceedings  to  be  taken  for  the  con- 
demnation thereof,  as  provided  by  law  under  the 
right  of  eminent  domain.  Tlie  complaint  may 
aver  that  it  is  necessary  for  the  city  to  take  or 
damage  and  condemn  the  said  lands,  or  an  ease- 
ment therein,  as  the  case  may  be,  without  set- 
ting forth  the  proceedings  herein  provided  for, 
and  the  resolution  and  ordinance  ordering  said 
work  to  be  done  shall  be  conclusive  evidence  of 
such  necessity." 

Where,  in  the  exercise  of  the  taxing  power 
or  the  right  of  eminent  domain,  the  state  im- 
poses a  tax  ui>on  the  property  of  a  dtizen  or 
authorizes  it  to  be  taken  for  a  public  ns^ 
the  Legislature  always  takes  the  pains  to 
point  out  with  predsion  the  moae  and  man- 
ner of  exerdsing  such  power  or  right,  and 
so  important  is  the  power  thus  to  trendt  op* 
on  and  even  divest  private  rights  to  the  own- 
ers of  private  property  that  the  courts,  to 
their  adjudications  in  such  cases,  have  always 
strictly  applied  the  rule,  above  stated,  that 
proceedings  In  street  improvement,  being  Ln 
Invitum,  therefore  the  statutory  require- 
ments as  to  the  essential  steps  to  be  taken 
in  such  proceeaings  must  be  observed  with 
substantial  strictness.  The  owner  of  proper- 
ty proposed  to  be  taken  for  a  spedSc  pur- 
pose or  to  be  taken  or  damaged  for  a  public 
use  is  entitled  to  have  the  proceedings  lead- 
ing to  that  end  carried  out  In  all  vital  or 
material  respects  precisely  as  the  Legislature 
has  prescribed  or  established  IL 

In  clothing  munldpal  corporations  with 
the  power  to  widen  or  extend  or  stralj^iten 
streets,  the  Legislature  has  been  careful  to 
provide  In  detail  how  that  character  <tf  Im- 


Digitized  by 


CaL) 


FAAMCK  T.  MOBAN 


841 


provement  may  be  done  so  as  to  protect  the 
property  owner  whose  property  Is  to  be  af- 
fected by  the  improTement  against  unjust 
deprivation  of  private  rights  or  the  taking 
or  taxing  of  his  property  without  a  pubtlr 
necessity  therefor  or  the  taking  or  damaging 
of  more  of  his  property  than  the  require- 
ments of  the  proposed  imprOTem^t  demand. 

[4]  The  ascertainment  of  benefits  accruing 
or  the  damage  resulting  to  property  affected 
by  the  proposed  improrement  by  three  com- 
missioners appointed  for  that  purpose  is  a 
substantial  and  an  essential  step  to  be  taken 
before  proceedings  In  condemnation  can  be 
Instituted  or  maintained  against  an  owner  of 
property  which  may  be  taken  or  damaged  for 
the  purposes  of  the  Improvement.  The  prop- 
erty owner  Is  entitled  to  the  judgment  of  all 
three  of  the  commissioners  so  appointed  as 
to  the  value  of  his  property  to  be  taken  or 
the  damage  which  will  result  thereto  by  rea- 
son of  the  Improvement.  It  will  not  do  to 
say  that  because,  perhaps  two  of  the  com- 
missioners, being  a  majority,  may  agree  up- 
on and  make  a  report,  the  appointment  of 
two  would  satisfy  the  requirement  of  the 
statute  as  to  the  number  to  be  appointed 
and  to  discharge  the  duties  Imposed  upon 
them.  There  are  substantial  reasons  against 
such  an  argument  The  first  Is  that  the  stat- 
ute expressly  provides  that  the  number  of 
commissioners  shall  be  three.  If,  In  the  face 
of  this  provision,  the  council  may  appoint 
two,  why  could  it  not  with  equal  reason  de- 
termine that  the  appointment  of  one  com- 
missioner would  be  sufficient  and  so  devolve 
the  duties  of  the  three  commissioners  re- 
quired by  the  statute  to  be  appointed  upon 
a  single  person?  Again,  the  third  commis- 
sioner's judgment  and  voice  might  be  snffi- 
ciently  potent  to  control  the  determination  of 
the  result  of  the  investigation;  and  if  there 
should  occur  a  disagreement  between  the 
commissioners  as  to  the  amount  of  damage 
which  would  be  sustained  to  the  property  to 
be  taken — two  reaching  one  conclusion  up- 
on that  all-important  qaestlon  and  the  third 
anothei^-the  dissenting  commissioner's  views 
and  cmclusicm  might  be  such  as  to  Justify 
the  oouncU  ta  ordering  a  rdnrertlgatlon  of 
the  questions  of  benefits  and  damage  and  so 
finally  bring  about  a  report  satisfactory  to 
both  the  property  owners  and  the  city. 
These  latter  reasons  merely  go  to  the  pos- 
sible explanation  of  the  underlying  legisla- 
tive motive  in  requiring  three  commissioners 
to  be  appointed  for  the  purpose  of  i>erform- 
lag  the  duties  referred  to;  but,  whatever 
may  have  been  the  motive  in  providing  for 
three  commissioners,  the  proposition  remains 
that  the  Legislature  has  expressly  and  ex- 
plicitly declared  that  that  number  shall  con- 
stitnte  the  commissioners  who  shall  perform 
the  duty  of  ascertaining  and  admeasuring 
benefits  and  dami^,  and.  as  above  stated, 
there  Is  no  authority  In  the  dty  councU  to 


determine  that  that  duty  may  or  can  be  per- 
formed by  a  less  or  greater  number  of  com- 
missioners. The  statute  in  that  regard  is.  as 
before  in  effect  declared,  mandatory,  and  a 
compliance  therewith  Is  essential  to  the  pro- 
curement of  a  valid  report  on  benefits  and 
damage,  without  which  report  and  the  con- 
firmation thereof  by  the  council  an  action  to 
condemn  the  property  of  a  person  not  willing 
to  accept  the  damage  so  appraised  cannot  be 
instituted  or  maintained. 

Now  as  to  the  complaint  Section  18  of 
the  statute  in  question  provides,  as  we  have 
seen,  that  the  proceedings  which  are  required 
to  be  taken  for  the  widening  or  extending  or 
straightening  of  streets  need  not  be  pleaded 
in  a  complaint  in  an  action  for  the  condtini- 
natlon  of  property  whitjh  Is  required  and 
sought  to  be  taken  for  any  of  the  purposes 
m«itIoned  or  which  may  be  damaged  by  rea- 
son of  such  work  or  improvement.  The 
plaintiff  therefore  would  have  stated  a  case 
in  eminent  domain  if  It  had  omitted  any  ref- 
erence to  the  alleged  appointment  by  the 
city  council  of  commissioners  to  assess  bene- 
fits and  damage.  But,  as  seen,  the  complaint 
alleges  that  the  city  council  had  appointed 
two  commissioners  to  assess  benefits  and 
damages,  and  that  the  commissioners  so  ap- 
pointed had  performed  the  duties  required 
of  such  commissioners  by  law  and  made  a 
report  which  was  filed,  approved,  and  con- 
firmed in  accordance  with  the  provisions  of 
the  general  law.  Thus  the  complaint  Itself 
afllrmatlvely  shows  that  the  council,  in  the 
appointment  of  commissioners,  did  not  fol- 
low the.  requirements  of  the  general  law  in 
a  vital  particular,  and  that  the  work  and  the 
report  of  the  so-called  commissioners  were 
without  legal  force,  or,  in  other  words,  were 
and  are  wholly  void.  The  plaintiff  has  thus 
unnecessarily  pleaded  itself  ont  of  court. 
And  even  if,  under  the  circumstances,  the 
complaint  were  sustained,  the  plaintiff  (as- 
suming, as  we  must,  that  the  complaint  states 
the  truth  as  to  the  aiqEwintment  of  commis- 
sioners and  their  work  as  sudi)  would  fall 
at  the  trial  to  sustain  Its  action  by  the 
proofs. 
The  Judgment  is  affirmed. 


We  concur: 
NETT,  J. 


CmPMAN,  P.  J.;  BUB- 


(»  Cal.  App.  32) 
FRANCE  T.  MORAN  et  at    (Oiv.  1791.) 

(District  Court  of  Appeal,  Tbird  District,  Cali- 
fornia.   Jan.  24,  1918.) 

1  Fraudulent  Conveyances  <g=:527S— Lack 
or  Valuablb  Considebation  — Pbesump- 

TION. 

Under  Civ.  Code,  {  3442,  providing  that  any 
transfer  or  incumbrance  of  property  withont 
a  valuable  consideration  by  a  party  while  in- 
solvent or  in  eoDtempIatioD  of  msolvency  shall 
be  fraudulent  and  void  as  to  existing  creditors, 
if  a  transfer  of  property  is  made  without  a  val- 
uable consideration  while  the  grantor  is  msol- 
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TCDt  or  cootemplaticg  Inaolveacy,  the  aDdisputa- 
ble  prenimption  follows  that  toe  transaction  Is 
frandolait,  and  tb«  deed  may  be  set  aside  at 
the  instance  of  a  creditor. 

2.  Fbaudulent  Convktahces  4s»74(2)  — 
Tbansfeb  without  Valuabuc  Considera- 
tion—Evidence. 

Where  deed  recited  that  it  was  siven  In  con- 
sideration of  love  and  affection  and  for  better 
support  and  maiDtenaQce,  as  well  as  in  consid- 
eration of  $1  and  other  valuable  considerations, 
and  plaintiff  made  no  attempt  to  controvert  the 
recital,  it  cannot  be  held  that  the  transfer  was 
without  valuable  consideration,  in  view  of  Civ. 
Code,  {  1615,  placing  the  burden  of  showing 
want  of  sufficient  cunsideratioD  on  the  party 
seeking  to  invalidate  the  instrument. 

3.  pRinDULE-"{T  CONVETANCES  «=>308(1)— IN- 
TENT TO  Depbaud— Question  of  Fact. 

Whether  a  transfer  was  intended  by  the 
grantor  "to  delay  or  defraud  any  creditor  or 
other  person  of  his  demands,"  within  Civ.  Code, 
I  3430,  is  a  question  of  fact 

4.  Fraudulent  CoNVETANCEa  «=>273  — In- 
tent TO  DeFBAUD— BUBDEN  OF  PBOOF. 

In  view  of  Civ.  Code,  8  3439,  the  burden 
is  on  the  complaining  creditor  to  sbow  that  the 
conveyance  was  made  with  intent  to  defraud. 

5.  Fbaudulent  Convetanceb  «ss»60(1)— In- 
tent TO  DBFBAUD— FUTUBE  CaEDITOBa. 

Under  Civ.  Code,  S  3439,  a  deed  is  subject 

to  nullification  if  tbe  intention  existed  to  de- 
fraud a  "future  creditor"  of  a  just  claim. 

6.  Appeal  and  Ebbob  ^s>1 008(1)— Finding — 
Review. 

Question  whether  there  was  an  intent  of 
grantor  to  defraud  creditors  is  to  be  determined 
From  all  surrounding  facts,  and  if  a  court  find- 
ing, with  reference  thereto,  may  be  said  to 
constitute  a  rational  inference  from  the  evidence, 
it  cannot  be  disturbed  by  the  appellate  court. 

7.  Fbaudumnt  Convetancbs  «=323— Intent 
TO  Defbaud — Evidenced 

Where  a  person  indebted  to  another  divests 
himself  of  all  bis  property  and  thereby  renders 
himself  incapable  of  paying  his  debts,  it  may  be 
just  and  reasonable  to  hold  that  he  intended, 
when  he  executed  a  conveyance,  to  render  cred- 
itors powerless  to  obtain  satisfaction  of  their 
daims. 

a  FBAnDUXEHT    CONTETAHOBB    4»1&4(1)  — 

BioHTs  OF  Gbanteb— Estoppel. 
Where  credit  was  extended  on  the  faith  that 

the  grantor  was  owner  of  the  property,  it  would 
be  inequitable  to  allow  the  grantees,  who  re- 
mained silent  and  failed  to  record  tbeir  deed 
until  tile  indebtedness  was  incurred,  to  prevent 
the  creditor  from  resorting  to  such  property, 
especially  where  grantor  is  insolvent 

9.  Fbaudulent  Conveyances  <g=a2S2— Con- 
veyance Afteb  Filing  Notice  of  Suit— 
Pbesuuftion. 

Deed  to  defendant  grantee  being  subsequent 
to  filing  of  lis  pendens  in  suit  setting  forth 
claim  to  property,  the  presumption  is  that  the 
grantee  was  speculating  on  the  chances  of  de- 
feating a  just  claim. 

10.  Appeal  and  Eebor  «»1173(1)  — Joint 
Appeal—Modification  of  Judgment  as  to 
One  Defendant. 

Where  appeal  was  taken  jointly  by  all  de- 
fendants from  the  whole  of  the  judgment,  the 
Appellate  Court  would  hardly  be  justified  in 
reversing  a  part  d  the  judgment  in  favor  of 
one  appellant. 

11.  Conspiracy  «»14^oint  LLiBiLrrr. 
Where  there  was  some  evidence  that  de- 
fendant, to  whom  was  executed  a  deed  only  a 
short  time  before  suit,  became  a  party  to  a 
conspiracy  to  defraud  plaintiff  creditor,  it  would 
not  be  inequitable  to  bold  bim  jointly  liable  for 
the  consequences  of  the  conspiracy,  althou^  ha 


was  not  directly  connected  with  the  fraaduleat 
purpose  in  the  twgiiuiing. 

Appeal  from  Superior  Court*  Shasta 
County;  J.  El.  Barber,  Judge. 

Suit  by  William  Franck,  as  administrator 
of  the  estate  of  Sarah  B.  Hunter,  deceased, 
against  John  Moran  and  others,  to  set  aside 
certain  deeds  to  pn^ierty.  From  judgmeot 
rendered,  defendants  appeaL  Affirmed. 

Braynard  &  Kimball,  of  Redding,  for  ap- 
pellants. W.  D.  Tillotaon,  oC  Bedding,  for 
respoudenL 

BURNETT,  J.  llils  is  an  appeal  from  the 
judgment  rendered  by  the  superior  court 
of  Shasta  county  in  a  suit  in  equity  to  set 
aside  two  deeds  to  real  property.  In  which 
action  defendants*  motion  for  a  new  trial 
was  denied. 

Hie  ptopertj  In  question  was,  on  Novon- 
ber  18, 1905,  owned  by  Sarah  b.  Himter,  who 
at  that  time  and  at  all  times  subsequently 
had  but  one  creditor,  Franck  &  Co,  to  whom 
she  then  owed  $640.46.  On  said  date  she 
executed  a  trust  deed  to  J.  BL  Hunter  and 
Grant  Hunter,  for  the  benefit  of  Laura  Hun- 
ter Newman,  Ralph  Newman,  and  Rul^  New- 
man (Mrs.  Moran),  with  directions  to  trustees 
to  sell  at  Mrs.  Laura  Newman's  orders  and 
pay  all  proceeds  to  said  Laura  Newman. 
This  deed  was  not  recorded  until  1915.  It 
appears  that  on  January  1,  1909,  Sarah  B. 
Hunter  was  indebted  to  Franck  &  Co.  In  the 
sum  of  $2,614.25,  on  January  1,  1910,  In  the 
sum  of  $3,41^.90,  and  on  January  1,  1911,  in 
the  sum  of  $1,287.50.  On  December  31.  1910. 
she  was  given  a  credit  of  $2350  and  during 
the  next  two  years  ending  December  31. 19Lf, 
she  was  credited  with  $1,200.  It  thus  appears 
that,  from  1905  to  December  31,  1912,  she 
was  credited  with  $4,050,  and  that  the  credit 
on  December  31,  1910,  was  sufficient  to  cover 
the  indebtedness  as  It  stood  on  January  1, 
1909.  On  January  23,  1913,  Sarah  B.  Hunter 
executed  a  deed  of  the  property  covered  by 
the  trust  deed  to  Laura  Hunter  Newman, 
which  was  recorded  April  25,  1913.  It  may 
be  noted  In  passing  that  respondent  argues 
that  this  amounted  to  a  repudiation  by 
Laura  Newman  of  the  former  trust  deed. 
Sarah  B.  Hunter  died  March  31,  1913,  and  at 
the  date  of  her  death  was  indebted  to  Franck 
&  Co.  In  the  sum  of  $1,203.60.  On  March  27, 
1915,  letters  of  administration  were  issued  to 
respondent,  William  Franck,  one  of  the  mem- 
bers of  the  firm  of  Franck  &  Co.,  and,  on 
April  7,  1915,  he  commenced  suit  against  ap- 
pellant Laura  Hunter  Newman,  to  set  aside 
the  deed  recorded  April  25.  1913.  In  this 
action  a  lis  pendens  was  filed  and  recorded. 
Shortly  thereafter,  on  May  6,  1915,  the  trust 
deed,  dated  November  18, 1906,  was  recorded, 
and  soon  after,  on  June  6,  1915,  a  deed  from 
the  trustees  was  executed  to  John  Moran, 
for  which  appellants  claim  Moran  paid  $L- 
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000.  Id  September,  lOlS,  the  action  was 
tried,  and  the  deed  of  1913  was  ordered  can- 
celed. But,  on  July  29,  1915,  plalntlCf  had 
started  this  action  to  set  aside  the  trust  deed 
of  1905  and  the  deed  to  Moran,  alleging  that 
they  were  made  without  consideration  and 
to  hinder,  delay,  and  defraud  creditors,  and 
that  John  Moran  took  his  deed  with  notice 
-  of  the  creditor's  claim  and  In  furtherance  of 
a  conspiracy  to  defraud  said  creditor. 

At  the  conclusion  of  the  trial  the  court 
made  its  findings  among  which  were  the 
following:  (1)  That  the  trust  deed  was  made 
without  consideration,  and  for  the  purpose 
of  defrauding  creditors  at  a  time  when  the 
grantor,  Sarah  B.  Hunter,  was  Insolvent; 
(2)  that  the  deed  to  John  Moran  was  made 
without  consideration,  and  for  the  purpose  of 
hindering,  delaying,  and  defrauding  the  cred- 
itors of  Sarah  B.  Hunter;  (3)  that  John 
Moran  took  said  deed  in  pursuance  of  a  con- 
spiracy to  defraud  the  creditors  of  the  estate 
of  Sarah  B.  Hunter;  (4)  that  the  trust  deed 
and  the  deed  to  John  Moran  were  recorded 
for  the  puriwse  of  hindering,  delaying,  and 
defrauding  creditors  of  Saiah  B.  Hunter,  dfe* 
ceased;  (5)  that  Sarah  B.  Hunter  owned 
the  property  in  controversy  on  January  2S, 
1918,  the  date  of  the  deed  to  Laura  New- 
man, declared  canceled  In  the  prior  action. 

The  main  complaint  of  ai^Uanta  Is  that 
the  above  findings  are  not  supported  by  the 
evidence. 

The  finding  as  to  the  said  trust  deed  is  the 
first  consideration  inviting  attention.  As  to 
this,  it  is  the  contention  of  appellants  that: 

"There  is  no  evidence  that  the  trust  deed  was 
made  without  consideration,  or  that  Sarah  B. 
Hunter  made  the  trust  deed  for  the  purpose  of 
defraadlQE  her  creditors,  or  that  sue  was  at  that 
time  insolvent." 

[1]  The  position  Is  taken  in  contemplation 
of  the  statutory  Inhibition  of  what  ha^  been 
characterized  as  "actual  fraud,"  and  also  of 
"constructive  fraud."  The  former  is  referred 
to  in  section  3439,  and  the  latter  in  section 
3442  of  the  Civil  Code.  More  strictly  speak- 
ing, however,  the  latter  prescribes  a  rule  of 
evidence  as  to  what  shall  Indubitably  con- 
stitute fraud.  In  other  words,  if  a  transfer 
of  property  Is  made  "without  a  valuable  con- 
sideration," and  while  the  grantor  is  insol- 
vent or  contemplates  insolvency,  the  Indisput- 
able presumption  follows  that  the  transac- 
tion is  fraudulent,  and  the  deed  may  be  set 
aside  at  the  instance  of  a  creditor. 

[2]  Regarding  this  phase  of  the  case  first, 
we  may  observe  the  contention  of  ap[>enants 
Is  that  the  .recitals  in  the  trust  deed  were  the 
only  evidence  offered  as  to  the  conslderatlOTi 
for  which  the  deed  was  given,  and  these  re- 
citals are  conclusive  that  such  consideration 
was  valuable.   Thus  It  appears  therein: 

"Now  therefore,  in  consideration  of  the  prem- 
ises and  of  the  love  and  affection  which  the  said 
party  of  the  first  part  has  and  bears  unto  the 
said  parties  of  the  third  part  and  for  their  bet- 
ter support,  maintenance  and  protection  as  well 
as  in  consideration  of  the  sum  of  one  dollar  in 
lawful  mon^  of  th«  United  States  and  other 


good  and  valuable  consideration  which  the  said 
part^  of  the  first  part  acknowledges  to  have 
received  of  and  from  said  parties  of  the  third 
part,"  etc 

Bespondent  made  no  attempt  to  controvert 
said  redtal,  and  hence  it  could  not  be  held 
that  the  transfer  was  "without  valuable  con- 
sideration." While  the  express  declarations 
of  the  deed  as  to  the  consideration  may  be 
contradicted  and  controlled  by  parol  evidence, 
If  satisfactory,  there  was  no  such  evidence 
offered  herein,  and  there  Is  no  sufficient  sup- 
port, therefore,  for  the  finding  "that  the  said 
purported  trust  deed  dated  November  18, 
1905,  was  without  consideration."  It  will  not 
be  disputed  that  the  burden  of  proof  was 
upon  plaintiff  to  overcome  the  proper  In- 
ference from  said  recital,  and  It  is  equally 
plain  that  In  this  respect  his  position  is 
vulnerable.  As  to  the  necessity  for  such 
proof  on  his  part,  we  may  refer  to  section 
1615,  Civil  Code;  Anthony  v.  Chapman,  65 
Cal.  73.  2  Pac.  889;  Duffy  v.  Dutfy.  104  Oal. 
602,  38  Pac.  443. 

[3,4]  With  equal  earnestness  appellants 
urge  that  the  proof  falls  to  make  out  a  case 
contemplated  by  said  section  3439.  To  make 
the  Instrument  fraudulent  under  that  statute 
there  must  be  the  Intent  in  the  mind  of  the 
grantor  "to  delay  or  defraud  any  creditor  or 
other  person  of  his  demands."  This  is  un- 
doubtedly a  question  of  fact  and  not  of  law, 
and  the  burden  of  proof  Is  upon  the  com- 
plaining creditor  to  show  that  the  conveyance 
was  made  with  such  intent.  Sctaell  v.  Gam- 
ble, 153  Cal.  449,  95  Pac.  870. 

[S-7]  The  only  creditor  at  the  time  was  B. 
Franck  &  Co.  and  the  amount  of  the  Indebted- 
ness was  $640.46.  This  was  paid  afterwards, 
and  it  Is  claimed  that  this  Aimishes  concln* 
sive  evidence  that  at  the  time  of  the  execu- 
tion of  the  deed  she  had  no  intention,  of  de- 
frauding her  creditor.  The  principle,  how- 
ever, is  not  limited  to  the  debt  owed  at  the 
time  of  the  conveyance.  The  deed  would 
be  equally  subject  to  nullification  If  the  in- 
tention existed  to  defraud  a  future  creditor 
of  a  Just  claim,  and  la  this  connection  it  If 
to  be  recalUd  that  she  continued  to  do  busi- 
ness with  said  firm  for  many  years,  and  was 
at  no  time  entirely  free  from  financial  obl^a- 
tion  to  said  Franck  A  Co.  Of  course,  it  is 
generally  dlfiHeult  to  prove  satisfactorily  the 
Intent  in  cases  like  this.  It  Is  not  to  be  ex- 
pected that  the  grantor  would  declare  a  pur^ 
pose  to  defraud  his  creditors.  Indeed,  it  Is 
natural  to  suppose  that  he  would.  If  pos- 
sible, conceal  such  purpose  and  so  dispose  the 
circumstances,  if  he  could,  that  a  fraudulent 
Intoot  could  not  be  lOiown.  The  trial  court 
is  to  reach  a  conduslon  fnwi  the  considera- 
tion of  all  the  surroundings  facts:  and,  if  the 
finding  may  be  said  to  constitute  a  ration- 
al Inference  from  the  evidence,  It  cannot 
be  disturbed  by  the  appellate  court.  We 
think  the  lower  court  may  have  reasonably 
concluded  that  on  said  November  18,  1905, 
Mrs,  Hunter  rendered  herself  Insolvent  by 
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conveying  all  her  property.  The  showing 
ns  to  this,  It  Is  true,  Is  not  very  persuasive, 
but  Mr.  Franck's  testimony  under  the  circum- 
stances should  be  deemed  sufficient  in  view 
of  the  difficulty  of  proving  the  fact  and  the 
absence  of  any  evidence  that  she  had  other 
property.  In  addition,  It  Is  dear  that,  she 
continued  indebted  to  the  company  till  her 
death,  and  left  no  property  to  satisfy  the 
obligation.  It  Is  not  unreasonable  to  con- 
clude that  she  anticipated  and  contemplated 
that  condition,  and  that  when  she  performed 
the  very  act  that  would  prevent  her  from 
paying*  her  Just  Indebtedness,  she  had  the  in- 
tention of  accomplishing  that  result.  In  other 
words,  when  It  Is  shown  that  a  person  is  in- 
debted to  another,  and  so  continues,  and  that 
he  has  divested  himself  of  all  his  property 
and  thereby  renders  himself  Incapable  of 
paying  his  debts.  It  may  be  just  and  reason- 
able to  hold  that  he  Intended  when  he  ex- 
ecuted the  conveyance  to  render  the  creditor 
powerless  to  obtain  the  satisfaction  of  his 
claim,  and  that  this  Intention  is  virtually  a 
fraud  upon  the  creditor,  and  should  not  be 
countenanced  in  a  court  of  justice.  Of  course, 
we  do  not  say  that  a  finding  to  the  contrary 
might  not  have  been  justified,  bat  we  think 
the  conclusion  of  the  court  In  favor  ot  re- 
spondent is  not  unreasonable. 

[8]  There  la  a  slightly  different  view  of  the 
case,  set  forth  In  the  pleadings  and  disclosed 
by  the  evidence,  which  harmonizes  with  the 
findings  of  the  lower  court  and  comports  with 
the  demands  of  equity  and  good  conscience. 
It  Involves  the  principle  of  equitable  estoppel. 
The  credit  for  the  Indebtedness  herein  was 
extended  Mrs.  Hunter  on  the  faith  that  she 
was  the  owner  of  the  premises  concerned  In 
the  suit.  Mr.  William  Francfc  so  answered  In 
response  to  the  question  whether  the  firm  ex- 
tended credit  "In  the  belief  and  understand- 
ing that  Sarah  B.  Hunter  owned  the  house 
and  lot  in  French  gulch."  There  was  no  evi- 
dence to  the  contrary,  and  we  must  accept 
such  as  the  fact.  Under  these  circumstances 
It  would  be  Inequitable  to  allow  the  grantees, 
after  remaining  silent  and  falling  to  record 
the  deed  until  said  Indebtedness  was  Incurred, 
to  prevent  the  creditor  from  resorting  to  said 
property  for  the  satisfaction  of  Its  claim.  As 
between  the  vendee  and  creditor,  In  such  a 
cose,  the  vendor  will  still  be  considered  the 
owner  of  the  property.  Otherwise  he  would 
be  permitted  to  perpetrate  a  gross  fraud  upon 
the  creditor.  And  the  decisions  are  to  the 
effect  that  the  deed  will  be  treated  as  fraudu- 
lent and  void  as  to  creditors  without  regard 
to  whether  the  parties  to  the  deed  Intended 
any  fraud  or  not  There  are  many  cases  to 
the  point,  but  we  content  ourselves  with 
this  quotation  from  Cnrtia  v.  Lewis,  74  Conn. 
867,  50  Atl.  878: 

"This  rule  of  rigtiteouBnesa  and  broad  prind- 
ple  of  public  policy,  •  •  •  as  it  relates  to 
the  delusion  and  injury  of  creditors  through  se- 
cret conveyance  of  land,  it  rests  upon  the  prin- 
ciple, common  to  all  jurisprudence,  which  im- 
poses upon  every  man  the  duty  oE  surrendering, 


to  those  justly  cntltledj  property  In  his  legal 
possession  whidi  in  equity  and  good  conscience 
be  ought  not  to  retain,  and  which  forbids  any 
one  to  assert  his  rights  when  in  equity  and 
good  conscience  he  ought  not  to  assert  them 
against  one  who  has  been  injured  and  deceived 
through  his  conduct  In  respect  to  such  rights." 

The  circumstance  of  Insolvency  on  the  part 
of  the  grantor,  which  we  have  already  con- 
sidered, furnishes  an  additional  reason  for 
applying  such  principle  as  against  the  gran- 
tees, dark  T.  Lewis,  215  Mo.  173.  114  S.  W. 
G04. 

[t]  The  other  consideration  of  importance 
relates  to  the  question  of  whether  Moran  was 
a  purchaser  for  value  and  In  good  faith. 
There  Is  evidence  that  he  paid  $1,000  for  the 
deed,  but  there  is  no  showing  that  he  took 
without  notice  of  the  fraudulent  character 
of  the  conveyance  of  November  18,  1905,  or 
of  the  claim  of  respondent.  He  was  the  son- 
in-law  of  Laura  Hunter  Newman,  one  of 
the  beneficiaries  in  the  trust  deed,  and  the 
husband  of  another  beneficiary,  and  this  con- 
sideration would  fxirnlsh  some  ground  for  the 
Inference  that  he  had  knowledge  of  the  situa- 
tion. Moreover,  there  was  a  He  pendens  filed 
and  recorded  on  April  7,  1915,  In  the  case 
of  WUUam  Pranck,  as  Administrator  of  the 
Estate  of  Sarah  B.  Hunter,  Deceased,  t.  Lau- 
ra Hunter  Newman,  setting  forth  the  claim 
of  the  plaintiff  to  the  property  In  controversy; 
and,  Moran's  deed  being  subsequent  to  this 
date,  the  presumption  is  that  he  was  specu- 
lating on  the  chance  of  defeating  a  jast  claim. 
Besides,  It  Is  alleged  In  the  complaint,  and 
not  denied  In  the  answer — 

"that  said  John  Moran  well  knew  of  the  pen- 
dency of  Baid  action,  and  the  said  John  Moran 
took  said  deed  of  conveyance  knowiug  of  the 
claim  of  the  said  E.  Franck  ft  Co.  against  the 
said  estate  of  said  Sarah  B.  Hunter,  deceased.** 

It  may  be  remarked,  also,  as  of  some  signif- 
icance, that  Moran  was  not  a  witness  at  the 
trial  nor  was  any  explanation  offered  for  his 
failure  to  testify.  There  seems  to  be  no  doubt 
that  the  trial  court  was  warranted  In  holding 
that  Moran's  deed  was  without  validity. 

[10,11]  In  addition  to  the  cancellation  of 
said  deed  of  trust,  the  Judgment  provided  for 
damages  In  the  sum  of  $202  for  the  rents  and 
profits  of  the  property  subsequent  to  the  time 
of  the  death  of  said  barnh  B.  Hunter,  and  it 
Is  claimed  by  appellant  Moran  that  he  Is  not 
liable  for  any  portion  of  that  sum,  as  his  deed 
was  executed  only  a  short  time  before  this 
action  was  commenced.  But  we  think  It  suffi- 
cient to  say  that  the  appeal  Is  taken  jointly 
by  all  the  defendants,  and  from  the  whole  of 
the  Judgment,  and  this  court  would  hardly  be 
Justified  In  reversing  a  part  of  that  judgment 
In  favor  of  one  of  the  appellants.  Besides, 
we  think  there  is  some  evidence  that  Moran 
became  party  to  a  conspiracy  to  defraud  re- 
spondent, and  it  Is  not  Inequitable  to  hold 
him  jointly  responsible  for  the  consequences 
of  that  conspiracy,  although  he  was  not  di- 
rectly connected  with  the  fraudnlott  par- 
pose  in  the  beginning. 
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We  think  the  Judgment  jast,  and  it  Is  ttaere- 
foro  affirmed. 

We  concur:  CHIPMAN,  P.  J.;  HABT.  J. 


(36  Cal.  App.  191) 

PORTER  V.  ANGLO  &  LONDON  PARIS 
NAT.  BANK  OF  SAN  FRANCISCO  (ROTH- 
ENBERO,  InterTcner).   (Civ.  2143.) 

(District  Court  of  Appeal,  First  District,  Ooll- 
fomia.   Feb.  7,  1918.) 

1.  C0BFOBATXON8  €=5448 — Sale  ov  All  Cob- 
FOKATK  Assets— GoNSEHT  or  Stoceroldebs. 

Money  on  deposit  in  the  name  of  interven- 
er president,  claiming  title  by  bill  of  sale  of  cor- 
poration purporting  to  convey  "all  aaseta,"  was 
subject  to  execution  on  judgment  against  cor- 

E oration  which  had  ceased  to  exist  where  sale 
ad  not  been  made  with  consent  of  two-thirds 
of  stockholders,  as  required  by  Civ.  Code^  f 
361a;  audi  sale  bdng  Toid  as  against  execution 
creditor. 

2.  COBFOBATIONS  '  ^»445  —  SALB  OF  PRPP- 

EBTT. 

While  the  word  "property"  was  not  specifi- 
cally employed  in  the  bill  of  sale  by  the  corpo- 
ration to  intervener  to  designate  the  subject- 
matter  of  the  transfer,  the  phrase  "all  the  as- 
sets of  the  corporation"  therein,  with  the  pre- 
ceding notice  to  consummate  a  sale  of  all  assets, 
property^  and  effects  of  the  corporation,  com- 
prehended and  incladed  the  entire  property  of 
the  corporation  in  the  sale,  so  that  the  sale 
was  void  where  not  made  with  consent  of  two- 
thirds  of  stockholders,  as  required  by  Gir. 
Code,  f  361a. 

8.  CORPOBATIONS     ^!»ei9  —  DlSSOLTTTION  — 

Tbansfeb  of  Oobpobate  Funds  — Tkdstek. 
Although  a  corporation  died  a  natural  death, 
where  the  fand  in  the  corporation's  bulk  ac- 
count, notwithstanding  Its  attempted  transfer 
to  the  account  of  intervener  president  and  di- 
rector was  at  the  time  of  the  dissolution  and 
thereafter  continued  to  be  a  corporate  asset,  the 
intervener  became  a  trustee  of  the  fund  in  view 
of  Civ.  Code,  {  400.  providing  that  unless  oth- 
er persons  are  appointed  the  directors  or  man- 
agers of  the  affairs  of  a  corporation  at  the 
time  of  its  dissolution  are  trustees  of  the  credi- 
tors and  stockholders,  or  members  of  the  corpo- 
ration dissolved. 

4.  TBUSTS    «=>3ra{l)  —  INTERUINGLINO  OF 

Fun  Ds— Pbesukption. 
If  intervener,  after  dissolution  of  corpora- 
tion, continued  its  business,  and  money  deposit- 
ed by  intervener  to  his  account,  which  repre- 
sented funds  of  the  corporation,  was  his  own, 
it  was  the  duty  of  the  trial  conrt  to  disentan- 
gle the  account,  and  in  so  doing  was  p(>rniitted 
to  presume  that  the  several  sums  of  money  from 
time  to  time  added  to  or  withdrawn  were  no 
part  of  the  trust  fund. 

5.  Trusts  «=»372(1)— iNTEBinNOuno  Funds 

— PRESDMPTION. 

If,  at  the  time  of  the  levy  of  the  execution, 
there  remained  of  the  original  trust  fund  a  sum 
equal  to  or  in  excess  of  the  sum  sued  for  and 
novgitt  to  be  impressed  with  the  trust,  the  legal 
presumption  is  that  such  sum,  in  the  absence  of 
a  showing;  to  the  contrary,  was  part  and  parcel 
of  the  original  trust  fund. 

6.  APPEAL  AND  Ebeob  «e=3877<2)  —  Pabtieb 
Entitled  to  Allege  Erbob. 

Where  intervener's  interest  in  the  action 
was  only  that  of  an  individual  acting  to  estab- 
lish a  panij  personal  claim  to  the  money  in 
suit,  the  invalidity  of  the  Judgment  against  de- 


fendant bank  cannot  concern  him  in  the  absenoe 
of  a  showing  that  he  had  a  valid  individual 
claim,  and  wUI  not  be  considered  on  his  ap- 
peal. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Geo.  C.  Crothers, 
Judge. 

Suit  by  George  K.  Porter  against  the  Anglo 
&  London  Paris  National  Bank  of  San  Fran- 
cisco and  Louis  Rothenberg,  Intervener. 
Judgment  for  plalntlft,  and  Interreuer  ap- 
peals. Affirmed. 

Henry  0.  W.  Dinkelsplel  and  John  R. 
Jones,  both  of  San  Francisco,  for  appellant. 
Wm.  M.  Cannon  and  Wm.  M.  Abbott,  both 
of  San  Francisco,  for  respondent.  Llllenthal, 
McEinstry  &  Raymond,  of  San  Francisco, 
for  defendant 

LENNON,  P.  J.  On  December  4.  lOlS,  pri- 
or to  the  Institution  of  the  present  action, 
the  judgment  against  the  Rothenberg  Com- 
pany, Incorporate,  was  recovered  in  an  ac- 
tion wherein  the  plaintiff  here,  George  K. 
Porter,  was  plaintiff  and  the  said  Botboi- 
berg  Company,  Incorporated,  was  defendant 
Execution  upon  the  Judgment  thus  obtained 
was  issued  and  levied  upon  a  certain  sum  of 
money  on  deposit  In  the  name  of  the  Rothen- 
berg Company,  "not  incorporated,"  with  the 
defendant  in  tiits  action,  the  Anglo  &  London 
Paris  National  Bank  of  San  Frandsca  Upon 
a  proceeding  supplementary  to  said  ezecntion, 
Louis  Rothenberg,  the  intervener  in  the 
present  action,  appeared  and  claimed  that  the 
money  so  deposited  and  levied  upon  belong- 
ed to  him  because  the  Rothenberg  Company, 
Incorporated,  against  which  the  Judgment  in 
the  original  action  was  obtained,  had  ceased 
to  exist  prior  to  the  levy  of  the  execution, 
and  that  Immediately  prior  to  its  dissolution 
It  bad  transferred  the  deposit  In  question 
to  the  Rothenberg  Company,  "not  Incorporat- 
ed," under  which  name  be  fiadlTldoally  was 
doing  business. 

The  court  In  the  original  action,  upon  the 
hearing  of  the  supplementary  proceeding, 
ordered  that  the  deposit  in  question  be  held 
by  the  defendant  bank  pending  the  result  of 
the  present  action  which,  pursuant  to  the  di- 
rection of  the  court,  was  Instituted  for  the 
purpose  of  determining  whether  or  not  said 
deposit  belonged,  at  the  time  of  the  levy  of 
the  execution,  to  the  Rothenberg  Company, 
Incorporated,  or  to  the  Rothenberg  Compa- 
ny, "not  incorporated."  The  plaintiff's  com- 
plaint In  the  present  action  proceeded  In  sub- 
stantial accord  with  the  facts  above  narrat- 
ed, and  all  of  Its  material  allegations  were 
admitted  by  the  bank  defendant,  save  the 
allegation  that  on  January  10,  1914,  the 
date  of  the  levy  of  the  execution,  there  was 
on  deposit  with  It  the  sum  of  $650,  or  any 
other  sum,  belonging  to  and  standing  In  the 
name  of  the  Rothenberg  Company,  Incor- 
porated. 
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•  Pursuant  to  stipulation  and  order,  Louis 
Rotbenberg,  the  Intervener,  interposed  bis 
complaint  In  Intervention,  wherein,  among 
other  things,  he  alleged  that  the  Rothenberg 
Company,  "not  Incorporated,"  was  In  (act 
himself  doing  business  under  the  fictitious 
name  of  the  "Rothenberg  Company,"  and 
that  he  was  the  owner  of  the  money  which 
had  been  levied  upon  and  on  deposit  with  the 
bank  defendant  In  the  name  of  the  Rothen- 
berg Company,  "not  incorporated."  After 
trial  npon  the  Issues  thus  raised,  the  court 
below  found  that,  at  the  time  of  the  issu- 
ance and  levy  of  the  execution  In  question, 
the  bank  defendant  had  In  Its  possession  and 
under  its  control  an  amount  of  money  exceed- 
ing the  sum  of  $050  belonging  to  the  Rothen- 
berg Company,  Incorporated;  that  the  Inter- 
vener did  not  then  or  at  any  other  time 
have  any  interest  in  or  title  thereto;  and 
that  the  same  was  subject  to  the  lien  of  the 
plaintiffs  execution.  Judgment  was  accord- 
ingly entered  in  favor  of-  the  plaintiff  and 
against  the  bank  defendant  and  the  inter- 
vener as  well,  from  which  Judgment  the  In- 
ter\'ener  alone,  and  in  bis  own  behalf,  has 
appealed. 

The  trial  court's  flndihs  as  to  the  owner- 
ship of  the  money  In  suit  is  assailed  upon  the 
ground  that  It  Is  contrary  to  the  evidence. 
The  evidence  In  so  far  as  it  related  to  the 
ownership  of  the  money  in  suit  Is  in  sub- 
stance as  follows:  On  and  prior  to  June 
30,  1913,  the  Rothenberg  Company,  Incorpo- 
rated, was  an  ordinary  commercial  corpora- 
tion. At  midnight  on  the  last-mentioned  date 
the  life  of  the  Rothenberg  Company,  Incor- 
porated, of  which  the  Intervener  was  then 
a  director  and  the  president,  expired  because 
of  the  fact  that  It  had  reached  the  period  of 
Us  corporate  existence  as  prescribed  In  its 
amended  articles  of  Incorporation,  which 
were  prepared  and  filed  with  the  secretary 
of  state  after  the  rendition  but  before  the 
entry  of  the  Judgment  against  It  in  the  prior 
action.  The  life  of  the  corporation  as  thus 
shortened  ended  before  said  Judgment  was 
entered.  During  the  life  of  the  corporation, 
to  wit,  on  June  24,  1913,  there  was  recorded 
with  the  recorder  of  the  city  and  county  of 
San  Francisco  a  paper  writing  signed,  "The 
Rothenberg  Co.,  by  J.  Huraa,  Secretary,  In- 
tending Vendor,"  and  "Louis  Rothenberg, 
Intending  Vendee,"  which  purported  to  give 
notice  that  on  Monday,  the  30th  day  of  June, 
1913,  at  the  hour  of  4:30  p.  m.,  the  Rothen- 
berg Company,  Incorporated,  would,  as  "In- 
tending vendor,"  at  Its  place  of  business  In 
the  city  and  county  of  San  Francisco,  "con- 
summate" a  sale  to  Louis  Rothenberg,  "in- 
tending vendee  •  *  •  of  all  of  the  as- 
sets, property  and  effects  of  every  kind  and 
character  belonging  to  the  intending  vendor." 
On  June  30,  1913,  a  written  bill  of  sale,  as 
shown  by  secondary  evidence  after  proof 
either  of  Its  loss  or  destruction  by  the  Inter- 
vener signed  by  Sanford  Rothenberg,  son  of 
'lo\ds  Rothenberg,  the  intervener,  and  John 


Hursa,  respectively  the  vice  president  and 
secretary  of  the  corjwratlon,  was  executed 
to  Louis  Rothenberg,  the  Intervener,  ivhidi 
contained  the  recital,  according  to  the  recol- 
lection of  an  attorney  witness  for  the  Inter- 
vener who  drafted  it,  that  "for  and  In  consid- 
eration of  the  sum  of  $10  gold  coin  In  hand 
paid  by  Louis  Rothenberg  to  the  Rotbenbei^ 
Company,  receipt  of  which  Is  acknowledged, 
it  transferred  to  Louis  Rothenberg  all  of 
the  assets  of  the  corporation."  On  the  same 
day,  June  30,  1913,  pursuant  to  the  sale  thus 
attempted  to  be  consummated,  all  of  the  as- 
sets of  the  corporation,  save  and  except  the 
corporation's  money  on  deposit  with  the  de- 
fendant bank,  were  thereupon  delivered  to 
the  Intervener.  The  corporation's  money  re- 
mained standing  In  the  name  of  the  corpora- 
tion upon  the  hooks  of  the  bank  until  the 
following  day,  July  1, 1913,  when  the  account 
was  transferred  to  Louis  Rothenberg  Compa- 
ny, "not  incorporated." 

The  character  and  condition  of  this  ac- 
count prior  and  subsequent  to  July  1,  1913, 
and  the  circumstances  attending  Its  transfer 
on  the  books  of  the  bank  were  shown,  by  a 
statement  from  the  bank  defendant,  whldi 
was  stipulated  to  be  correct  and  admitted 
in  evidence  without  objection,  to  be  as  fol- 
lows :  The  account  was  originally  opened  as 
a  corporation  account  prior  to  1906  and, 
from  that  time,  was  carried  under  the  title 
"The  Rothenberg  Co."  upon  the  books  of  the 
Anglo  California  Bank,  Limited,  and  was 
continued  as  a  corporation  account  under 
the  same  title  upon  the  books  of  the  bank 
defendant  which  absorbed  and  succeeded  to 
the  business  of  the  Anglo  California  Bank, 
Limited,  until  and  Including  July  1,  1913. 
when  "the  balance  in  the  account  of  the  cor- 
poration amounting  to  $1,863.05  was  with- 
drawn by  a  properly  signed  check,"  and  on 
the  same  day  deposited  with  the  bank  de- 
fendant to  tbe  credit  of  the  "HothenbeiK 
Company."  Checks  upon  tbe  account  of  the 
Rothenberg  Company,  Incorporated,  were 
signed  "The  Botbenberg  Co.,  Louis  Roth^- 
berg.  President"  The  check  dated  July  1, 
1913,  drawn  by  tbe  Rothenberg  Company, 
a  cotporatlon,  on  the  bank  defendant  for  $1,- 
863.05  and  paid  and  canceled  on  that  date 
by  the  deposit  of  the  sum  called  for  to  the 
credit  of  the  Rothenberg  Company,  '^ot  In- 
corporated," together  with  the  closing  state- 
ment of  the  account  of  tbe  Rothenberg  Com- 
pany, Incorporated,  was  delivered  to  tbe 
Rothenberg  Company,  Incorporated,  and  is 
now  In  its  possession.  When  this  corporation 
account  was  thus  transferred,  it  was  repre- 
sented to  the  bank  that  the  new  Rothenberg 
Company  was  not  incorporated  and  tbe  de- 
posit tag  for  $1,863.05,  made  at  the  time  of 
the  transfer,  read,  "The  Rothenberg  Co.,  Not 
IncoriK>rated."  Checks  against  this  new  ac- 
count  were  signed  "The  Rothenberg  Co., 
Louis  Rothenberg."  There  was  $2,506.90  to 
the  credit  of  this  account  on  the  books  of  the 
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bank  defendant  <m  June  10,  1914.  the  date 
ot  the  Issuance  of  the  execution  out  of  the 
prior  action,  and  on  that  date  directed  to  be 
and  levied  upon  "any  funds  to  the  credit 
of  the  Rothenbere  Company,  a  corporation." 
No  account  appeared  on  the  date  last  men- 
tioned nor  at  any  time  subsequent  thereto 
on  the  books  of  the  bank  defendant 

The  foregoing  practically  undisputed  facts 
fully  support  the  trial  conrt^s  findings  and 
judgment. 

[1]  Assuming,  as  counsel  for  the  Intervener 
contend,  that  the  UU  of  sale  In  question, 
which  was  Qie  basis  of  the  Intervener's  claim 
of  title  to  the  money  In  suit,  covered  and  con- 
trolled the  cprporatlon  bank  account  and 
operated  In  and  Itself  and  without  more 
ado  to  tran^T  snCh  account  to  the  Interven- 
er, nevertheless  the  very  t&ct  thai;  it  purport- 
ed to  transfer  all  of  the  assets  of  the  corpo- 
ration to  the  Intervener  must  result  in  Its 
own  undoing,  nils  Is  so  because  no  show- 
ing was  made  or  attempted  that  the  purport- 
ed sale  was  consummated  In  keying  with 
the  provUdons  of  section  361a  of  the  Civil 
Code.  -  In  fact  it  is  fairly  Inferable  from  the 
evidence  adduced  upon  the  entire  case  that 
the  provisions  of  that  section  were  altogeth- 
er ignored  when  the  sale  was  made.  That 
section  reads: 

"No  Bale,  lease,  as^gnment,  transfer  or  coa- 
Teyance  ot  the  busineas,  franchise  and  property, 
as  a  whole,  of  any  corporation  now  existing, 
or  hereafter  to  be  formed  ia  thie  state,  shall  be 
valid  without  the  consent  of  stockholders  there- 
of, holding  of  record  at  least  two-thirds  of  the 
issued  capital  stock  of  such  corporation ;  such 
consent  to  be  either  expressed  in  writing,  ex- 
ecuted and  acknowledged  by  such  stockholders, 
and  attached  to  such  sale,  lease,  assignment, 
transfer  or  conveyance,  or  by  vote  at  a  stock- 
holders' meeting  of  such  corporation  called  for 
that  purpose ;  but  with  such  assent,  so  express- 
ed, such  sale,  lease,  assignment,  transfer  or 
conveyance  sball  be  valid:  Provided,  however, 
that  notbing  herein  contained  shall  be  construed 
to  limit  the  power  of  the  directors  of  such  cor- 
poration to  make  sales,  leases,  assignments, 
transfers  or  conveyance  of  corporote  property 
other  than  those  hereinabove  set  forth." 

The  quoted  Code  section  was  In  force  at 
the  time  pf  the  sale  in  question  and,  as  was 
said  In  the  case  of  South  Pasadena  v.  Pasa- 
dena Land,  etc..  Co.,  152  Gal.  GSl.  93  Pac. 
490: 

"This  enactment  is  not,  on  Its  face,  a  mere 
n^ative  or  prohibitive  statute,  forbidding  that 
which  before  was  permitted.  It  is  both  affirma- 
tive and  negative  in  its  terms.  •  •  *  It  ex- 
presses a  consent  to  such  transfer  in  the  man- 
ner prescribed,  as  well  as  a  prohilntion  against 
such  transfer  in  any  other  mode.  •  •  •  It 
deprives  ordinary  private  business  corporations 
of  the  power  they  previously  possessed  to  dis- 
pose of  their  entire  property,  franchises,  and 
boainess.  as  a  whole,  at  the  will  of  a  mere  ma- 
ioritv  of  the  stockholders,  or  of  less  than  two- 
Ihirds  of  them.   •   *   •  " 

[21  We  have  no  doubt  but  that  the  evi- 
dence shows  that  It  was  the  Intent  and  pur- 
pose of  the  purported  sale  In  question  to 
transfer  the  corporation  "property  as  a 
whole"  to  the  intervener.  While  the  word 
**property"  was  not  speclflcally  employed  in 


the  bill  of  sale  to  designate  the  subject-mat- 
ter of  the  transfer,  nevertheless  the  phrase 
"all  of  the  assets  of  the  corporation"  which 
was  employed  for  that  purpose  in  the  bill  of 
sale  and  t;he  preceding  notice  of  Intention  to 
cmsummate  the  sale  comprehended,  and, 
therefore,  included,  the  entire  property  of 
the  corporation  in  the  sale.  Yalden  v.  Haw- 
kins. 69  Miss.  406;  Lowber  v.  he  Boy,,  2 
Sandf.  202;  Rep.  Life  Ins.  Co.  v.  Swigert, 
135  III.  ISO,  2S  N.'E.  680,  12  L.  R.  A.  328; 
In  re  Atty.  Gen.  v.  Atl.  Mutual  Ins.,  100  N.  T. 
279,  3  N.  E.  193 ;  Fitzgerald  v.  Maxim  Pow- 
der (N:  J.)  83  AtL  1064 ;  Dauphin  County  v. 
Union,  etc.,  Co.,  2  Pears.  (Pa.)  3S. 

Doubtless  the  trial  court  likewise  construed 
the  sale  in  question  to  be  a  transfer  of  the 
corporation's  "property  as  a  whole."  If  the 
sale  in  question  had  been  made  with  the  writ- 
ten consent  of  two-thirds  of  the  stockholders 
of  the  corporation,  such  consent,  by  the  ex- 
press requirement  of  the  stfitute,  was  neces- 
sarily an  essential  accompaniment  of  the  in- 
strument which  evidenced  the  sale.  And 
while  such  consent,  If  It  had  been  expressed 
by  a  two-thirds  vote  of  the  stockholders  at  a 
stockholders'  meeting  called  for  that  purpose, 
need  not,  perhaps,  have  accompanied  the  evi- 
dence of  the  sale,  nevertheless  such  consent 
was  not  presumptively  Involved  In  the  exe- 
cution of  the  sale.  Consequently,  in  the  ab- 
sence of  a  showing  that  such  sale  was  con- 
summated in  couforuiity  with  the  statutory 
requirements,  the  trial  court  correctly  con- 
cluded that  It  was  void  as  against  the  plain- 
tiff. In  the  capacity  of  an  execution  creditor 
of  the  corporation,  and  therefore  inefCeetual 
as  a  transfer  to  the  intervener  of  any  right  or 
title  whatsoever  in  and  to  the  money  In  suit. 
McShane  v.  Carter,  80  Cal.  310,  22  Pac.  178; 
Pekln  Mining  Co.  v.  Kennedy,  81  Cal.  356,  22 
Pac.  679 ;  Williams  v.  Gold  Hill  Mining  Co. 
[C.  C]  96  Fed.  454 :  South  Pasadena  v.  Pasa- 
dena, etc.,  Co.,  supra ;  Bennett  v.  Red  Cloud 
Mining  Co.,  14  Cal.  App.  728,  113  Pac.  119. 

As  previously  pointed  out,  it  is  the  Inter- 
vener's contention  that  the  transfer  of  the 
money  in  suit  was  made  to  hlra  by  virtue  ot 
the  purported  sale  In  question,  and  was  con- 
summated In  full  before  the  termination  of 
the  life  of  the  corporation.  Ho  claim  Is  made, 
and.  Indeed,  none  could  be  made  In  the  face 
of  the  facts  of  the  case,  that  tlie  check, 
drawn  and  signed  by  the  intervener  on  July 
1,  1913,  on  the  account  of  the  Rothenberg 
Company,  Incorporated,  was  a  s^rate  and 
Independent  transaction.  The  check  referred 
to,  having  been  an  int^ral  and  Inseparable 
factor  In  the  attempted  consummation  of  the 
sale  of  the  corporation's  prc^erty  as  a  whole, 
possessed  no  greater  force  and  effect  as  an 
evidence  of  the  intervener's  title  to  the  mon- 
ey in  suit  than  the  bill  of  sale  Itaelt,  and  coa- 
sequently  must  fall  with  the  bill  of  sale.  The 
conclusion  which  we  have  reached  upon  this 
particular  phase  of  Qie  case  makes  it  unneces- 
sary for  us  to  discuss  and  decide  the  ques- 
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tion  as  to  whether  or  not  the  Interrener  was 
without  anthorlty  to  execute  the  check  in 
question  after  the  death  of  the  corporation. 

It  Is  urged  upon  behalf  of  the  Intervener 
that  there  was  no  evidence  to  show  that  the 
money  on  deposit  In  the  name  of  the  Rothen- 
berg  Company,  "not  Incorporated,"  at  the 
time  of  the  levy  of  the  execution,  was  the 
same  fund  transferred  to  the  Intervener  on 
July  1,  1913.  This  contention  rests  upon  the 
fact  that  the  evidence  shows  that  the  account 
originally  credited  to  the  Sothenberg  Com- 
pany, Incorporated,  was,  after  Its  entry  in 
the  name  of  the  Bottaenberg  Company,  "not 
Incorporated,"  materially  Increased  by  depos- 
its made  from  time  to  time  by  the  Interven- 
er and  at  varlons  times  thereafter  materially 
decreased  by  checks  drawn  npon  it  1^  the  in- 
tervener, 

[S-S]  Responding  to  jthls  contention,  It  will 
be  noted  that.  In  conjunctlmi  with  the  facts 
previously  narrated,  the  record  contains  some 
evidence  to  the  effect  that  the  account  In 
question  never  at  any  time  between  July  1, 

1913,  the  date  of  its  transfer  and  January  10, 

1914.  the  date  of  the  levy  of  the  execution, 
fell  "below  somewhere  about  $1,600."  It  will 
be  remembered  that  the  Kothenberg  Com- 
pany, Incorporated,  died  a  natural  death  at 
midnight  of  June  30,  1913,  and  in  as  much  as 
It  was  shown  that  the  fund  In  the  corpora- 
tion's bank  account,  notwithstanding  its  at- 
tempted transfer  to  the  Intervener,  was  at 
the  time  of  the  dissolution  of  the  corporation 
and  thereafter  continued  to  be,  a  corporation 
asset,  the  Intervener,  as  a  matter  of  law  and 
in  spite  of  hfmself,  became  a  trustee  of  the 
fund  represented  by  and  credited  to  that  ac- 
count. Civ.  Code,  I  400.  And  If  It  can  be 
said,  In  the  face  of  the  evidence  upon  this 
phase  of  the  case  to  the  effect  that  the  inter- 
vener, after  the  dissolution  of  the  corporation, 
continued  the  business  of  the  corporation  un- 
der its  original  name  at  Its  original  place  of 
business,  that  the  money  deposited  by  the  In- 
tervener to  the  credit  of  the  transferred  ac- 
count was  his  own  or  other  than  the  corpora- 
tion's money,  then  the  trial  court  was  con- 
fronted with  the  situatimi  of  the  intervener 
as  a  tmstee  having  Intermingled  his  own  oi 
other  moneys  with  a  trnst  fand  committed  by 
law  to  his  care  and  keeping  and,  In  such  a 
situation,  it  was  the  right  and  the  duty  of  the 
trial  court  to  disentangle  the  account  In  so 
doing  the  trial  court  was  permitted  to  pre- 
sume that  the  several  sums  of  money,  from 
time  to  time  added  to  of  withdrawn  by  the 
intervener  from  the  trust  fund,  were  no  part 
of  the  trust  fund.  If,  as  the  evidence  shows, 
and  the  trial  court  In  effect  found,  at  the 
time  of  the  levy  of  the  execution  there  re- 
mained of  the  original  trust  fund  a  sum 
equal  to  or  in  excess  of  the  sum  sued  for  and 
sought  to  be  Impressed  with  the  trust,  the 
legal  presumption  is  that  such  sum,  in  the 


absence  of  a  showing  to  the  contrary,  was 
part  and  parcel  of  the  original  trust  fund. 
Ellzalde  V.  Ellzalde,  187  GaL  634,  06  Pac.  360, 
70  Pac.  861. 

[t]  This  disposes  of  all  of  the  points  wor- 
thy of  discussion  made  In  support  of  the  ap- 
peal, save  the  point  to  the  effect  that  no  ex- 
ecution could  have  legally  Issued  out  of  tlie 
prior  action  because  that  action  had  abated 
by  the  death  of  the  corporation  before  the  en- 
try of  the  Judgment  therein.  Inasmuch  as 
this  particular  point  was  made  only  In  the 
closing  brief  of  counsel  for  the  Intervener,  we 
are  not  disposed  to  notice  It  further  than  to 
say  that,  conceding  the  correctness  of  the 
amtentlon,  the  validity  of  the  judgment  in  so 
far  as  it  concerns  the  bank  defendant.  In  the 
absence  of  an  appeal  by  that  defendant.  Is 
not  before  ifs,  and  that,  Inasmuch  as  the  In- 
tervener's interest  in  the  action  was  only  that 
of  an  individual  seeking  to  establish  a  pure- 
ly personal  claim  to  the  money  in  suit,  the 
toralldlty  for  any  cause  at  the  Judgment 
against  the  bank  cannot  waxrn  him  as  an  in* 
dividual  in  the  absence  of  a  showing  that  be 
had  a  valid  Individual  claim  to  the  money 
in  suit 

The  judgment  appealed  from  la  affirmed. 

We  concur:  KERRIGAN,  X;  BEASLT, 
Judge  pro  tem. 


JONES  et  al.  v.  FIRST  NAT.  BANK  OF 
ADA  et  aL   (No.  884a) 

(Supreme  Court  of  Oklahoma.  March  12, 1918.) 

(Syllabtig  hy  the  Court.) 

1.  Appeal  and  Ebbor  ^1230— Supebsedkas 
Bond— AccBUAi,  or  Liabilitt. 

After  the  time  has  expired  for  appeal,  and 
the  judgment  has  become  final*  and  not  paid, 
or  otherwiae  stayed,  an  action  will  lie  on  a 
statutory  auperBedeas  bond,  conditioned  for  the 
payment  of  the  condemnation  money  and  costs 
in  case  of  (the)  judgment  or  final  order  ^all 
be  adjudged  against  it,"  even  though  the  ap* 
peal  has  not  been  perfected,  or  fails  for  want 
of  prosecution. 

2.  Apfxai;.  and  Bbbor  «=s1225— SuPEBSsnEAB 
Bonds  — Tnu  of  Fiowq  —  Liabiutt  or 

Pbincipal  and  Scbeties. 
Where  a  supersedeas  l>ond  has  been  executed, 
filed,  and  approved  by  the  cterk  of  the  court  ia 
which  the  judgment  was  rendered  after  the  time 
allowed  by  tbe  court  In  which  execution  may 
be  stayed  peuding  tbe  filing  of  tbe  petition  in 
error  and  case-made  in  the  Supreme  Court,  and 
tbe  plaintiff  in  error  thereafter  filed  his  peti- 
tion in  error  and  caae-made  in  the  Sapreme 
Court  and  has  had  the  benefit  accruing  by  vir- 
tue of  the  execution  of  said  bond  by  a  stay  of 
said  execution  peuding  the  dispoBition  of  bis 
case  in  the  Supreme  Court,  neither  he  nor  bis 
sureties  will  be  pomittcd  to  deny  liability  upon 
Baid  bond  because  the  same  was  not  filed  with- 
in the  time  originally  allowed  by  the  court  for 
the  same  to  be  filed. 

Commisslonera'  Opinion,  Division  No.  3, 
Error  from  District  Court,  Pontotoc  County ; 
Tom  D.  M(^Keown,  Judge^ 


^aFor  other  cases  see  same  topic  and  KBT-NUMBBB  In  all  Kcr-Numbersd  Dlscsta  and  Indezw 
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Snit  the  First  National  Bank  of  Ada 
and  others  against  G.  H.  Jones  and  anotber. 
Judgment  for  plalntHTs.  motion  hj  defendant 
Gllmore  for  a  -new  trial  overruled,  and  bis 
appeal  dismissed,  and  be  brings  error.  Af- 
firmed. 

E.  S.  Kexr,  of  Rf^  for  plaintiff  in  error. 
Bobt.  WImblsh  and  W.-a  Duncan.  boOi  of 
Ada.  for  defendant  in  error  First  Nat  Bank 
of  Ada. 

HOOKER,  C  The  bank  sued  one  Oilmore 
In  the  district  court  of  Pontotoc  county  and 
recovered  a  Judgment.  Gllmore  filed  a  mo- 
tion for  a  new  trial,  and  the  ist^me  was  over^ 
ruled  on  October  9,  1913.  An  execution  was 
stayed  by  order  of  the  court  for  ten  days  In 
which  Gllmore  was  allowed  to  execute  a 
supersedeas  bond  In  the  sum  of  $2,519.60  to 
be  approved  by  the  clerk  of  the  court  pend- 
ing the  filing  of  bis  case-made  and  petition 
In  error  In  the  Supreme  Court  Within  the 
time  a  bond  was  presented  to  the  clerk  by 
Oilmore,  but  same  was  not  approved,  and 
abont  December  thereafter  he  presented  to 
said  clerk  the  bond  sued  npon  here  as  a  su- 
persedeas bond  which  was  approved  by  the 
clerk,  and  Gllmore  thereafter  filed  bis  appeal 
In  the  Snpreme  Court,  bnt  the  same  was  dis- 
missed thereafter  by  the  court  because  It 
was  not  filed  within  time  allowed  by  law. 
The  bond  as  filed  was  In  the  sum  of  $2,319.50, 
and  was  executed  by  plaintiff  In  error  and 
others.  Judgment  was  rendered  In  this  ac- 
tion upon  said  bond  against  all  of  the  mak- 
ers, and  the  plaintiffs  In  error  for  themselves 
have  appealed  and  contend  that  the  judg- 
ment should  be  reversed  for  two  reastms, 
namely: 

(a)  That  the  bond  provided  for  the  pay- 
ment of  tiie  condemnation  money  In  case  of 
affirmance  in  whole  or  In  part,  and  Inasmuch 
as  the  appeal  was  dismissed  the  cause  was 
not  afiSrmed  in  whole  or  In  part,  and  conse- 
quently there  was  no  liability  upon  said 
bond. 

[1]  The  dismissal  of  the  ai^eal,  because 
same  was  npt  filed  In  time,  did  not  affect 
the  Judgment  superseded;  hence,  under  the 
authority  of  this  court  In  the  case  of  Crofut- 
Knapp  Co.  v.  Weber  et  al.,  167  Pac.  464,  and 
Powell  V.  Edwards,  169  Pac,  617,  not  yet  of- 
fldally  reported,  thla  question  must  be  de- 
termined adversdy  to  the  plaintiffs  in  er- 
ror. 

Id  the  cases  above  dted,  it  Is  said: 
"After  the  time  has  expired  for  appeal  and 
the  jadgment  has  become  final  and  oot  paid,  or 
otherwise  stayed,  an  action  wUI  lie  on  a  statu- 
tory supersedeas  bond,  conditioned  for  the  pay- 
ment of  'the  condemnation  money  and  costs  in 
case  of  (the)  jadsnient  or  final  order  shall  be 
adjudged  af^ainst  it,*  *  *  *  or  falls  for  want 
of  prosecution." 

[2]  (b)  That  the  bond  was  not  filed  wltbln 
the  ten  days  allowed  by  the  court  and  not  In 
the  amount  specified  by  the  order  of  the 
court,  hence  the  bond  did  not  lawfully  stay 
171  P.-64 


execution.  This  order  was  made  on  the  date 
stated,  and  the  bond  was  filed  October  18, 
1913,  but  was  not  approved.  Thereupon  ad- 
ditional sureties,  Including  plaintiffs  in  er- 
ror, signed  the  same  about  November  10, 
1913,  and  the  clerk  approved  U  on  December 
1, 1913.  No  executldn  issued  upon  said  Judg- 
ment, for  the  same  was  stayed,  and  the  case- 
made  with  petition  In  error  attached  was 
thereafter  filed  in  thla  Court  and  subse- 
quently dismissed  because  not  filed  in  time. 

When  the  ease-made  in  the  original  action 
was  filed,  it  contained  the  bond  duly  approv- 
ed \3jf  the  clerk  of  the  court,  and  the  plain- 
tiff In  error  in  said  cause  obtained  all  the 
benefits  therefrom,  -and  It  wonld  seem  that 
they  nor  their  sureties  are  not  now  In  a  po- 
sition to  be  allowed  to  escape  liability  upon 
said  bond. 

This  court,  in  Ryndak  v.  Seawall,  23  OkL 
759, 102  Pac  126,  said: 

"Plaintiff  in  error  has  had  the  benefit  of  the 
bond.  The  purposes  of  the  bond  have  been  ac- 
compltBhed.  It  has  protected  plaintiff  in  error 
Ryndak  from  an  execution  pending  the  appeal, 
and  if  defendant  in  error  had,  pending  the  ap- 
peal, undertaken  to  have  execution  issued,  he 
would  have  been  prevented  from  doing  so  by 
said  bond,  for  if,  on  examination,  such  bond, 
when  found  filed  among  the  records  in  the  case, 
bad  not  contained  upon  it  the  approval  of  the 
clerk,  upon  a  showing  of  the  plaintiff  in  error 
Ryndak  that,  if  such  omisnon  of  the  clerk  was 
due  to  no  fault  of  pleintiS  Id  error,  the  court 
would  bave  permitted  a  nunc  pro  tunc  order 
directing  the  entry  of  such  approval.   •   •   •  " 

And  In  the  case  of  Mueller  v.  Kelly,  8  Colo. 
App.  S27,  47  Pac.  72,  the  Supreme  Court  of 
Colorado  said: 

'The  appeal  bond  was  not  filed  within  the 
time  limited  by  the  court,  and  we  can  readily 
agree  with  counsel  in  their  observations  upon 
the  statutory  character  of  appeals,  and  the  steps 
necessary  to  give  the  appellate  court  jurisdic- 
tion, without  accepting  the  conclusions  whidi 
they  reach  upon  the  particular  facts  of  this  case. 
The  effect  of  an  appeal  bond  is  to  stay  pro- 
ceedings upon  the  jodanent  until  the  appeal  is 
disposed  of.  At  the  suicitation  of  Roth  &  Co.. 
a  stipulation  was  procured  from  the  adverse 
party,  permitting  them  to  file  their  appeal  bond 
after  tne  time  allowed  had  expired.  In  pur- 
suance of  the  stipulation,  the  bond  was  filed 
and  approved.  It  must  have  been  filed  for  the 
purpose  of  staying  proceedings  upon  the  judg- 
ment. It  could  nave  been  filed  for  no  other 
purpose.  And  the  defendant,  when  he  signed 
the  bond  as  surety,  is  presumed  to  have  knowu 
the  object  it  was  intended  to  accomplish.  It 
seems  to  have  efficiently  served  the  pun>ose  for 
which  it  was  designed ;  and  after  the  full  ben- 
efit of  the  stipulation,  and  of  the  bond  execut- 
ed in  pursuance  of  it,  has  been  taken  and  ap- 

firopriated,  it  is  too  late  to  question  the  va- 
idity  of  the  bond.   Abbott  v.  Williams,  15  Colo. 
512,  25  Pac.  450. 

"No  objection  either  to  the  judgment  or  the 
bond  was  taken  during  the  pendency  of  the  ap- 
peal. The  appeal  was  dismissed  solely  because 
of  the  failure  in  its  prosecution.  *  *  *  The 
dismissal  was  therefore  equivalent  to  an  affirm- 
ance of  the  judgment." 

Hie  Judgment  of  the  lower  court  Is  there- 
fore affirmed. 

PER  CURIAM.   Adopted  In  wholet 
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HABBI8  T.  MILLTGAN.   (No.  84SL) 
(Snpreme  Court  of  Oklahoma.    Feb.  12,  1918. 
Beheariog  Denied  April  9»  1918.) 

fSvUabua  by  thv  Court.) 
L  Judgment  ®=»T14(2)— Rm  Judicata— Sub- 
ject-Matteb. 
A  final  judgment  in  an  action  for  the  re- 
plevin of  cotton  is  not  rea  adjudicata  of  an  ae- 
tloD  for  the  damages  sastalned  by  the  defend- 
ant as  a  result  of  tbe  malicious  and  unvarrant- 
ed  institution  and  prosecution  of  the  replevin 
suit. 

2.  JUDSiUHT  «=3714(1>— Bu  JUDZOATA— Sub- 

JXCT-MAtTEB. 
In  order  to  conatitate  a  good  plea  of  res  ad- 
judicata, the  subject-matter  of  tbe  actions  must 
l>e  the  same. 

Error  from  District  Court,  Pottawatomie 
(bounty;  Ghas.  B.  Wilson,  Jr.,  Jn^e. 

Actlm  by  W.  H.  Hillli^n  against  W.  W. 
Harris.  Judgment  for  plaintiff,  and  de* 
fendant  brings  error.  Affirmed* 

Baldwin  &  Carlton,  of  Sbawnee,  tor 
plaintiff  In  error.  Park  Wyatt,  of  Tecum- 
8^,  for  defendant  In  error. 

OWEN,  J.  'Hilfl  action  was  begun  by  tbe 
defendant  In  error,  In  tbe  district  court  of 
Pottawatomie  coun^,  to  recover  damages 
idleged  to  bave  been  stutalned  by  reason  of 
tbe  InstltatliHi  and  prosecutltm  of  a  r^er- 
In  suit  Tbe  petition  alleges,  tn  substance, 
that  Harris  Instituted  an  action  In  replevin 
against  Bfilllgan  to  recover  possession  of 
four  bales  of  cotton.  Thla  action  was  be- 
gun In  the  justice  of  peace  court,  tbere  de- 
dded  in  Uilllgan's  favor,  appealed  to  the 
superior  court  by  Harris,  and  tbe  an>eal 
dismissed  for  want  of  prosecution.  Hie  pe- 
tition also  alleges  that  Harris  was  inspired 
and  actuated  by  malice  and  111  will  in  the 
institution  and  prosecution  of  the  replevin 
suit,  and  tbat  MlHlgan  was  subjected  to  an- 
noyance, trouble,  inconvenience,  and  ex- 
pense of  defending  tbe  replevin  suit,  to  his 
actual  damage  of  $35.  The  prayer  was  for 
tbls  actual  damage  and  exemplary  damages. 
To  this  petition  Harris  pleaded  a  general 
denial  and  also  a  special  defense  of  res  ad- 
judicata In  the  replevin  action.  To  this 
spedal  defense  the  court  sustained  a  demur- 
rer. Judgment  was  for  MiUigan,  and  Har- 
ris prosecutes  tbla  proceeding  to  reverse 
tbe  Judgment. 

[1 , 2]  The  only  question  presented  by 
counsel  In  tbe  brief  is  whether  the  judg- 
ment rendered  in  the  replevin  action  was 
res  adjudicata  of  the  damages  alleged  to 
have  been  sustained  by  reason  of  the  mali- 
cious Institution  and  prosecution  of  the  re- 
plevin suit  The  assignment  of  error  ar- 
gued by  counsel  is  the  action  of  the  court 
in  denying  the  plaintiff  in  error  tbe  benefit 
of  this  plea.  Counsel  relies  on  the  rule  an- 
nounced In  Norton  v.  Edl^,  156  Pac.  1164, 
where  It  was  said : 

"A  former  Judgment  of  a  court  of  competent , 
lurisdiction  in  a  case  between  tbe  same  parties, ' 


Involving  the  same  aubject-matter,  b  final  and 
coDclusiTe,  not  only  as  to  all  matters  litigated 
in  the  tormtx  case,  but  as  to  every  matter  which 
might  tiave  been  pleaded  or  given  in  evidence, 
whether  the  same  was  pleaded  or  not." 

Tbat  rule  is  well  settled  by  the  decision 
of  this  court,  but  has  no  ap^lcation  here^ 
for  the  reason  tbe  subject-matter  of  tbe  re* 
plevln  suit  was  tbe  tour  bales  of  .cottoa 
Tbe  subject-matter  of  the  Instant  case  is 
the  Institution  and  prosecution  of  the  re- 
plevin action.  The  rule  announced  applies 
only  where  cases  InTolve  the  same  subject- 
matter  M-  thing  sued  tor.  Batcltfl-Sand- 
ers  Oro.  Co.  t.  Blue  Jacket  Mer.  Co.,  161 
Pac.  1142.  It  has  been  held  repeatedly  that 
final  Judgment  in  an  action  involTlng  title 
or  possession  to  real  estate  la  res  adjudicata 
of  a  subsequent  acdon  IutoItIiv  the  title 
or  possesidon,  althoi^  the  subsequent  ac- 
tion may  be  based  on  difTerent  reasons  trom 
those  appearing  in  the  first  action,  the  sub- 
ject-matter b^K  the  same. 

Tbe  final  determination  ot  tbe  replerin 
actlcoi  In  MUllgan'a  ta.Yot  gave  bJUn  tbe 
rig^t  to  proceed  against  Harris  for  such 
damiue  as  be  had  sustained  by  reason  of 
the  malicious  and  unwarranted  institntlw 
and  prosecution  of  the  action,  and  his  dam- 
age so  sustained  was  not  within  tbe  Issues 
of  the  replevin,  acttw,  uid  not  pn^wrly  a 
matter  to  "be  adjudicated  in  that  action, 
rmis  Is  not  in  conflict  with  ttie  case  of  Bay 
T.  Navarre,  47  OkL  4SS,  147  Pac  1019.  re- 
lied upon  by  counsel,  where  it  was  held  Oie 
plaintiff  might  recover  exemplary  damages 
in  the  n^levln  action,  where  tbe  damages 
were  sustained  as  a  result  of  the  taUng  of 
tbe  property,  attmded  with  drcumstances 
of  aggravation  amounting  to  fon»  and 
threats  of  violence.  The  damages  thne 
were  within  tbe  issues  for  the  reason  Qiey 
grew  out  of  unlawful  taking  of  tbe  proper- 
ty. In  tbe  instant  case  tbe  damages 
not  occasioned  by  the  taking  or  retentixm  of 
the  property,  but  were  sustained,  as  the  Ju- 
ry found,  as  the  result  of  Uie  malldous  and 
unwarranted  institution  and  prosecution  of 
the  action  which  resulted  In  sdlllgan'a  favw. 

Tbe  Judgment  of  the  lower  court  Is  af- 
firmed. All  tbe  Justices  concur. 


MILLEB  T.  THOMPSON.    (Nb.  7691.) 
(Supreme  Court  of  Oklahoma.   Jan.  30,  1917. 
Bebearing  Denied  April  16,  1918.) 

(ByUabui  Jtf  the  Court.) 

Dreds  ^=>72(3)  —  Settino  Asids  Dbbd— 
GROunoa. 

Where  tbe  weight  of  the  evidence  shows  tbat 
for  many  years  ue  relaticm  ot  dient  and  at- 
torney bad  existed  between  a  vendor  and  vendee, 
that  the  vendtw  imposed  implicit  confidence  Ib 
the  vendee,  and  constantly  rwed  upon  the  vwdee 
for  advice,  and  die  veodtw  bad  readied  tbe  age 
of  88  years,  and  was  ot  feeble  mind,  hot  not 
incompetent  at  the  time  of  execution  ot  the 
deed,  and  the  con^dMration  named  in  said  deed 
was  a  grossly  Inadequate  conBoderatifm  for  At 
property  described  in  said  deed,  eouiCr  irill  sK 
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aside  sncb  deed,  even  tliough  It  is  shown  that 
the  relation  of  client  and  attorney  bad  ceased 
to  vdat  between  tlie  vendor  and  vendee  at  the 
time  ctf  tbe  ezecntion  of  Bncti  deed. . 

Commissioners'  O^ton,  Division  Na  S. 
Brror  from  District  Court,  Creek  County; 
Henry  Asp,  Special  Judge. 

Suit  for  Injunction  by  Bufos  B.  Thomp- 
son against  C.  W.  Wilts,  Individually  and 
as  guardian,  with  rec^verahlp,  and  cross- 
petition  by  defendant,  as  guardian  of  Thom- 
as Wills,  an  Incompetent,  with  leave  to 
plaintiff  to  dismiss  the  petition  and  to  file 
an  answer  to  the  cross-petition.  Judgment 
•  for  plaintiff,  motion  for  new  trial  overruled, 
and,  after  the  death  ot  Thomas  Wills,  the 
cause  was  revived  In  the  name  of  C.  H.  Mill- 
er, as  administrator,  and  he  brings  error. 
Reversed  and  remanded,  with  Instructions. 

John  G.  ElUnghausra,  at  Sapulpa,  and 
Riddle  &  Hanuuerly,  of  Ohlckasha,  for  plain- 
tiff in  error.  Geo.  S.  Ramsey,  ot  Muskogee, 
Edgar  A.  De  Meules,  ol  Tulsa,  and  Malcolm 
B.  Roaser,  ct  Muskogee,  toe  defendants  In 
enar, 

COLLIER,  O,  Tbe  defimdant  in  error  to-j 
stltuted  salt  in  the  district  court  ot  Creek 
county,  Okl..  against  O.  W.  Wills,  Indlvldu-. 
aUy,  and  O.  W.  Wills,  as  guardian,  alleging 
that  be  was  the  owner  In  fee  simile  of  an 
unincumbered  right  and  title  of  the  proper- 
ty described  in  the  petition,  and  alleging 
that  the  plaintiff  in  error  was  Interfering 
with  plalntlfrs  tenants  and  slandering  his  ti- 
tle, and  a  decree  of  court  was  sought  to  pre> 
vent  said  defendant  frcmi  further 'Interfering 
with  plaintiff's  property.  A  temporary  In- 
Junctlmi  was  granted,  and  afterwards  dls- 
•olv>ed,  and  by  agreement  a  receiver  appoint- 
ed to  ctrilect  tbe  rents  of  the  property  de- 
scribed In  the  petition. 

Tbe  plaintiff  In  error  flled  an  answer  and 
cross-petition,  and  in  said  cross-petition 
avored  that  the  said  detoidant  In  error 
held  a  pretended  deed  to  tbe  property  ex- 
ecuted by  said  Q^tHuas  Wills;  that  said  deed 
was  void,  for  the  reason  that  at  the  time  <tf 
Its  ezecntlfni  the  said  Thomas  Wills  was 
about  88  years  ot  aga,  childish  and  feeble, 
and  was  incompetent  to  transact  business; 
that  said  pretended  deed  was  obtained  by 
trand,  deceit,  and  false  representations  prac- 
ticed on  the  said  Thomas  Wills  by  the  said 
Thompson;  Hiat  there  was  no  con^deratlon 
for  the  pretended  deed ;  that  at)  the  time  of 
tbe  execntl(»i  of  said  deed  tbe  defendant 
was,  and  bad  been  for  a  long  time  prior 
thereto,  acting  as  attorney  and  legal  adviser 
ot  said  Tbomas  Wills,  and  that  tbe  friendly 
relations  of  said  parties  were  very  dose  and 
Intimate;  and  that,  by  reason  ot  tbe  coo* 
IklentiBl  relations  eristtng  between  them, 
said  Thranas  Wills  had  implicit  cmfldence  In 
the  said  defendant  In  error,  and  by  reason 
thereof  said  pretended  deed  was  void,  and 
that  tbe  title  to  tbe  pn^rty  described  in 
said  doed  was  beld  In  trust      defendant  in 


error  for  the  said  Thomas  Wills.  Upon  the 
filing  of  said  cross-petition  by  plaintiff  in  er- 
ror as  guardian  of  Thomas  Wills,  an  incom- 
petent, the  defendant  In  error  by  leave  of 
court  dismissed  his  petition,  and  was  per- 
I  mltted  to  flle  an  answer  to  the  cross-petition. 
'  In  answer  to  the  cross-petition,  the  defend- 
ant  In  error  denied  that  the  said  Thomas 
Wills  was  the  owner  of  the  property  describ- 
ed, av»-ring  that  he,  defendant  to  error,  was 
a  fee-simple  owner  ot  said  pn^rty  by  vlr^ 
tue  of  said  deed  and  ccmveyance  executed  by 
the  said  O^uunaa  Wills  in  consideration  of 
the  discharge  of  an  Indebtedness  due  the 
said  Thon^son  by  Thomas  Wills  In  the  ap- 
proximate sum  of  ^,000,  denying  that  at 
the  time  of  the  execution  of  the  deed,  or  for 
a  long  time  prior  thereto,  he  was  or  had  been 
acting  in  the  capacity  ot  attorney  for  said 
Thomas  WIUs,  admitting  that  he  enjoy- 
ed the  confidence  of  said  niomas  WIUs; 
that  he  had  various  dealings  with  him,  re- 
sulting In  the  indebtedness  by  said  Thomas 
Wills  to  him  in  the  sum  above  mentioned; 
that  the  deed  ot  conveyance  was  made  in 
consideration  of  the  release  and  discharge  of 
said  indebtedness;  that  oa  the  11th  day  of 
February,  :^10,  he  loaned  to  the  said  Thom- 
as Wills  tbe  sum  of  $4,000;- that  on  28th 
day  ot  February*  1910,  he  loaned  Thomas 
WUls  the  sum  of  f4,900.  which  loan  was 
evidenced  by  a  promissory  note  of  said  date ; 
that  on  March  28,  1910,  he  loaned  to  the 
said  Thomas  Wills  tbe  sum  of  $3,000,  which 
was  evidenced  by  a  promissory  note;  that 
OD  December  27,  1910,  he  loaned  the  said 
Thomas  Wills  the  further  sum  of  $3,(^.14, 
which  amount  was  evidenced  by  a  certain 
promissory  note;  that  th«%after,  on  Septem- 
ber 20. 1911,  the  said  Thomas  Wills  executed 
a  mortgage  to  him  to  secure  said  various 
sums  to  the  amount  of  $14,924.14,  covering 
tbe  property  involved;  tbat  on  July  1,  1912, 
he  applied  to  the  said  Thomas  Wills  for  the 
payment-of  Interest  upon  said  amount,  and 
that  said  Interest  amounted  to  ^,308.'^,  for 
which  amount  a  note  was  taken ;  that  on  the 
Ist  day  of  August,  1012,  one  B.  O.  Burnett 
and  B.  B.  Burnett  were  indebted  to  the  said 
defendant  in  error  in  the  sum  of  $1,621, 
which  said  note  was  indorsed  and  transferred 
to  tbe  First  National  Bank  of  Monett,  Mo., 
which  said  defendant  was  ccunpelled  to  pay 
to  said  Imnk,  and  that  said  note  was  paid  to 
him  by  the  said  Burnetts  executing  a  note  In 
eald  sum,  which  said  note  was  secured  by 
the  said  Thomas  Wills  signing  the  same,  and 
which  defendant  accepted  upon  the  distinct 
understanding  on  the  part  ot  the  said  Thom- 
as Wills  that  said  amount  should  be  Included 
within  tbe  Indebtedness  secured  by  the  real 
estate  mwtgage  referred  to,  and  ttiat  said 
mwtgage  sbQold  stand  as  security  for  said 
notes;  that  on  the  0th  day  of  S^tembw, 
1012,  It  was  agreed  between  defendant  and 
the  said  Thomas  Wills  that  defendant  would 
take  a  deed  to  the  property  described,  from 
said  Wills  to  defendant,  for  the  indebtedness 
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evidenced  the  Afferent  notes  referred  to^ 
which  said  Indebtedness  aggregated  a^rox- 
Imately  the  sum  of  $20,000;  that  thereupon 
the  said  Thmnas  Wills  executed  to  the  said 
Thompson  the  warranty  deed  hereinbefore 
mentioned;  and  further  averring  that  the 
said  Thomas  Wills 'was  capable  of  executing 
said  conveyance.,  that  said  transaction  was 
In  all  respects  fair,  and  that  tlie  property  In- 
volved was  worth  no  more  than  the  sum  of  i 
$20,000;  that  by  reason  of  such  facts,  and 
the  execution  of  said  conveyance,  a  fee-slm- 
pie  title  to  all  of  said  property  vested  In  de- 
fradant ;  that,  If  said  fee-simple  title  did  not 
vest  under  said  conveyance,  then  he  was  en- 
titled to  have  the  same  declared  a  mortgage, 
and  his  mortgage  lien  foreclosed  upon  said 
property.  Defendant  in  error  prayed  that  he 
be  adjudged  to  own  the  fee-simple  tlUe  to 
said  property,  and  that  title  be  quired  in 
him,  and  that  the  said  O.  W.  Wills  and 
ThcMQias  Wills  be  perpetually  enjoined  from 
Interfering  with  said  title  or  said  pn^rty, 
and  further  that,  if  the  court  found  that  the 
title  did  not  Test,  then  the  court  should  de- 
termine the  exact  amount  of  indebtedness 
and  hold  said  conveyance  a  mortgage  Uen 
upon  said  prt^erty,  and  that  the  same  be 
foreclosed. 

To  this  answer  the  said  guardian  flied  a 
general  and  fecial  reply.  The  district  Judge 
certified  his  disqualification,  and  the  said 
parties  agreed  upon  the  Hon.  Henry  Asp, 
member  of  the  Oklahoma  City  bar,  as  special 
Judge  to  try  said  cause.  On  the  trial  of  the 
cause  the  court  made  the  following  findings 
of  fact: 

"Id  this  cafie  the  court  has  endeavored  to  as- 
certain the  exact  tmth  as  disdosed  by  the  evi- 
dence. The  court  baa  do  desire  to  shield  any- 
body or  to  criticize  any  one  in  connectioD  with 
the  case.   The  caae  has  been  ably  presented  by 

'  able  counsel.  It  is  the  duty  of  a  court  of  equity, 
as  I  understand  it,  to  try  to  do  justice  as  be- 
tween all  parties.  The  evidence  disclosea  that 
In  1902—1  think  it  was  in  1902— the  defendant, 
croBs-petitioDer,  employed  the  plaiDtiff,  defend- 
ant to  the  cross- petition,  as  his  attorney  to  try 
certain  litigation  arising  out  of  contests  on 
certain  town  property  in  the  town  site  of  Sapul- 
pa,  which  litigation  lasted  for  several  years,  and 
in  which  appeals  were  taken  to  the  Commissioner 
of  the  General  Land  Office,  and  from  thwe  to 
the  Secretary  of  the  Interior;  but  all  that  liti- 
gation terminated  prior  to  the  transactions  that 
are  incident  to  this  litigation.  The  firm  of 
Thompson  &  Smith  had  some  litigatifm  for  the 
cross-petitioner,  involving  the  taxes  on  the  prop- 
erty in  controversy  and  other  property  owned  by 
the  cross-[>etitioner  in  the  city  of  Supulpa.  The 
evidence  disclosed  that  that  litigation  was  prac- 
tically bandied  by  Frank  P.  Smith,  of  the  firm 
of  Thompson  &  Smith.  l%e  court  finds  that  the 
plaintiff,  R.  B.  Thompson,  was  a  partner  in  the 
firm  of  Tliompson  &  Smith.    The  evidence  dia- 

.  closes  that  during  tlia  years  1910  and  1911  the 
cross-petitioner  borrowed  from  the  plaintiff 
Thompson  several  sums  of  money,  and  executed 
and  delivered  to  the  plaintilf  his  promissory 
notes.    The  first  note  is  dated  February  28, 

1910.  for  the  sum  of  $4,900 ;  and  the  next  note 
Is  dated  March  28,  1910,  for  the  sum  of  $3,000. 
The  next  one  is  datod  December  27,  1910,  for 
$3,204.14.    The  next  one  is  dated  February  11, 

1911,  for  $4,000.  (I  think  that  is  true  that  that 
is  a  renatral  of    note  given  before  these  notes 
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Introduced  in  evidence.)  These  four  notes  were 
secured  by  mortgage  dated  September  20,  1911, 
on  the  property  described  in  the  deed  in  contro- 
versy. There  is  also  introduced  in  evidence  a 
note  for  $2,308.75,  dated  July  1,  1912,  and  an- 
other note  for  $1,621,  dated  August  1,  1912. 
which  two  last  notes  are  not  covered  by  the 
mortgage,  not  included  within  the  morteas^. 
The  note  for  $4,000,  and  the  note  for  $3,000, 
the  note  for  $.S.S^.14  are  admitted  to  have  been 
executed  by  Mr.  Wills  to  the  plaintiff.  The 
court  finds  from  the  evidence  that  the  note  for 
I  $4,900,  executed  February  28.  1910,  was  execut- 
ed by  Mr.  Wills,  and  that  the  plaintiff  on  the 
same  day  delivered  to  Mr.  Willa  his  check  on 
the  Creek  Bank  &  Trust  Company,  which  was 
received  by  Mr.  Wills  and  charged  to  the  ac- 
count ot  Mr.  Thompson  on  the  books  of  the 
Creek  Bank  &  Trust  Company,  and  being  includ- 
ed in  the  mortgage  of  date  of  September  20, 1911. 
so  recognized  by  Mr,  Wills,  and  the  court  is  of 
the  opinion  that  Mr.  Wills  received  the  pro- 
ceeds ot  that  check.  The  note  for  $2,308.75, 
dated  Jnly  1,  1912,  was  executed  and  delivered 
by  Mr.  Willa  to  the  plaintiff  for  interest  on  the 
four  notes  then  held  by  the  plaintiff  against 
Mr.  Wills,  inclading  the  $4,900  note.  ITie 
court  finds  that  the  note  tar  $1,621  is  dated  Au- 
gust 1.  1012,  and  was  givoi  to  tlie  plaintiff  by 
B.  0.  Burnett  and  Bates  B.  Burnett  and  l^om- 
aa  Wills;  Mr.  Wills  siRning  as  surety.  The 
aggregate  of  this  indebtedness  at  the  date  of  the 
execution  of  the  deed  in  controversy  was  ap- 
proximately $19,000.  In  addition  to  this  Sam, 
the  testimony  discloses  that  there  was  approxi- 
mately $3,000  in  taxes  on  the  property,  whidi 
was  a  lion  on  the  property.  The  evidence  does 
not  disclose  that  in  the  creation  of  this  indebted- 
ness, or  the  settlement  of  IL  that  the  cross-peti- 
tioner dealt  with  the  plaintiff  as  his  attorney:  the 
loaning  of  the  money  being  a  business  transac- 
tion in  the  mind  of  tJie  court,  distinct  and  a|kart 
from  any  relationship  ot  attorney  and  client. 
The  court  finds  tbat  the  consideration  paid  to 
the  cross-petitioner  was  a  fair  value  o!  the  prop- 
erty included  in  the  deed.  In  determining  this 
question  of  value,  the  court  has  endeavored  to 
con^der  all  the  facts  and  circumstances  intro- 
duced in  evidence  with'  relation  to  the  condi- 
tion of  the  real  estate  market  at  the  time  of  the 
conveyance,  and  the  condition  of  the  property 
as  disclosed  by  the  evid«iceu  The  court  is  of 
the  opinion  that  at  the  time  of  the  execution 
of  the  conveyance  by  Thomas  Wills  to  the  plain- 
tiff, that  the  plaintiff  then  holding  the  note  for 
$2,308.75,  dated  July  1, 1912,  and  the  note  for 
$1,621,  dated  August  1,  1912,  they  were  un- 
secured, and  requested  of  the  cross-petitioner, 
Thomas  Wills,  to  secure  the  same,  and  called  up- 
on said  cross- pptitioner  to  secure  the  same,  and 
stated  to  Mr.  Wills  that  he  was  informed  that 
Mr.  Wills  had  signed  a  bond  for  $pO,000  to  se- 
cure the  deposits  by  Creek  county  in  the  Parm- 
ers'  &  Merchants'  Bank,  that  ho  was  satisfied 
the  bank  was  in  a  failing  condition,  and  tbat  he 
wanted  securit?  on  these  notes;  that  the  cross- 
petitioner,  Thoinas  Wills,  at  the  time  Btate<l 
that  he  would  prefer  to  give  to  the  plaintiff  a 
deed  for  the  property  upon  which  the_  plaintiff 
held  a  mortgage,  in  satisfaction  of  the  indebted- 
ness. The  plaintiff,  Mr.  ThompscHi,  accepted 
the  proposition  and  drew  a  deed,  which  was  ex- 
ecuted by  Thomas  Wills,  and  duly  acknowle*lg€;d 
and  delivered  to  the  plaintiff.  The  court  finds 
that,  at  the  time  Thomas  Wills  executed  this 
deed  and  delivered  the  same  to  the  plaintiff,  ha 
knew  tbat  be  was  executing  a  deed  to  this  prop- 
erty. The  cross-petitioner,  Thomas  WilL-f,  at  too 
time  of  the  execution  of  the  deed,  was  89  years 
of  age.  was  physically  weak,  and  thst  his  men- 
tal faculties  were  not  as  strong  as  they  had  been 
in  his  earlier  life.  But  the  court  is  of  the  opia- 
ion  tbat  he  bad  sufficient  mental  capacity  to 
understand  the  nature  of  the  transaction,  and 
that  he  was  executing  to  the  plaintiff  a  deed  in 
pa>-mcnt  of  his  indebtedness  to  plaintiff;  that 
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the  croMhpetitioiter,  Thomas  WUlfl,  during 
7Mra  1910,  1911,  and  1912,  prior  to  the  execn- 
tioD  of  this  deed,  had  been  traDsacting  busiiiess, 
twrrowing  money,  and  executing  notes  and  checka 
in  payment  of  claims,  and  bad  sufficient  mental 
caparity  to  transact  the  same;  that  (or  a  year 
and  half  last  past  the  mental  faculties  of  Thom- 
as Wills  have  been  failing.  The  court  ftnds  that 
at  the  time  of  the  execution  of  the  deed  there 
was  DO  undue  influeoce  used  in  the  way  of 
threats  of  foreclosure  of  th«  mortgage  or  oth- 
erwise to  secure  the  execution  of  the  deed ;  that 
the  execution  of  the  deed  was  a  voluDtary  prop- 
osition of  Thomas  Wills,  which  was  accepted  by 
the  plaintiff.  The  court  finds  that  there  was  a 
friendship  existing  between  the  plaintiff  and  Af r. 
Wills,  arising  oat  of  tbeir  businesa  relations. 
As  to  the  suggestiou  of  the  ap^Intment  of  a 
guardian  for  Mr.  Wills,  as  testified  to  by  the 
witnessea  S.  G.  Wills  and  O.  W.  Wills,  the  court 
is  of  the  opinion  that  that  suggestion  was  made 
after  the  execution  of  the  deed.  The  court  is 
of  the  opinion  that  this  deed  ahoald  not  be  nt 
adde.  I  do  not  believe  it  presents  a  eaae  with- 
in the  authorities  that  ought  to  require  a  court 
of  equity  to  set  aside  the  deed.  It  is  the  judg- 
ment of  the  court  that  the  croea-petitioti  of  the 
idaintiff,  Thomas  Wills,  fay  his  guardian,  0.  W. 
Wills,  be  dismissed.  . 

"Judge  Riddle:  A  suggestion— Thomas  Wills, 
through  hia  attorneys,  now  requests  the  court  to 
make  a  special  finding  of  fact  as  to  whether  or 
not  the  relation  of  attorney  and  client  existed 
between  the  said  Wills  and  the  plaintiff,  Thomp- 
son, at  the  time  the  deed  was  executed. 

"By  the  Court:  The  court  will  make  the  find- 
ing that  at  the  time  of  the  execution  of  this 
deed  the  relation  of  attorney  and  client  did  exist 
between  Thomas  Wills  and  th'e  firm  of  Thomp- 
son &  Smith.  Thompson  &  Smith  were  his  at* 
tomeys  in  matters  not  connected  with  the  trans- 
action, out  of  which  the  execution  of  this  deed 
culminated.  The  court  finds  that  at  the  execu- 
tion of  the  deed  the  plaintiff,  Thompson,  has  no 
actual  knowledge  of  the  pendency  of  the  litiga- 
tion relating  to  taxes  on  the  property  involved 
in  the  deed. 

"Judge  Riddle:  I  would  like  to  make  this  re- 
qnest:  Counsel  requests  the  court  to  find  as  a 
matter  of  fact  whether  or  not  the  defendant 
WilU  reposed  personal  confidence  in  the  plain- 
tiff, Thompson,  by  reason  of  the  friendship  exist- 
ing and  their  relation  at  the  time  of  the  execu- 
tion of  this  deed.  I  think  we  are  entitled  under 
the  evidence  to  have  a  finding  on  that  point. 

"By  the  Court :  The  court  will  make  this  find- 
ing :  That  there  Was'  a  personal  friendship  and 
confidence  existing  between  the  cross-petitioner, 
Thomaa  Wills,  and  the  plaintiff,  Thompson, 
arising  out  of  their  buBineea  relations;  bat  tbe 
court,  from  the  evidence,  cannot  And  that  this 
personal  confidence  was  the  Inducemoit  or  caus- 
ed the  execution  of  the  deed  in  controversy. 

"Judge  Riddle:  Counsel  further  requests  the 
court  to  make  a  q>ecial  finding  as  to  the  value 
of  Uie  property  involve  in  this  litignUon  at  the 
time  oi  the  execution  of  the  deed  in  question. 
I  think  we  are  entitled  to  that  finding. 

"By  the  Court.  The  court  finds  that  at  the 
time  of  tbe  execution  of  the  deed  the  property  did 
not  exceed  the  valae  of  ¥20,000. 

"Judge  Riddle:  Counsel  requests  the  court  to 
'find  as  a  matter  of  law  whether  or  not,  from 
the  fact^  found,  the  relation  of  attorney  and 
client  existed  between  Thompson  and  defendant 
Wills  Bt  the  time  of  the  «cecution  of  the  deed. 

"By  the  Court :  Mr.  Ramsey,  what  was  your 
request,  now? 

"Mr.  Ramsey:  I  made  tbe  request  that  tbe 
court  find  as  a  matter  of  fact  that  at  tbe  time 
this  deed  was  executed  Mr.  Thompstm  was  not 
giving  any  of  his  perscHial  attention  to  any  of 
the  law  business  or  legal  business  of  Thomas 
Wills,  and  had  not  been  representing  Thomas 
Wills  personally,  as  Thomas  Wills*  attorney. 
Ux  at  least  two  years  pnot  Co  the  azecation  ot 


this  deed,  Jtnd  was  not  as  a  matter  of  fact  giv- 
ing any  of  his  services  or  attention  to  Thomas 
Wills*  l^ral  business,  at  the  time  the  deed  was 
executed,  nor  bad  he  given  any  of  his  atten- 
tion to  the  legal  business  for  Mr.  Wills  for  at 
least  two  years  prior  thereto,  and  was  not,  at 
the  Instance  of  Mr.  Wills  or  at  his  request  or 
employment,  attending  to  any  of  Mr.  Wills'  le- 
gal business  at  the  time  of  the  execution  ot  the 
deed,  and  had  not  been  for  at  least  two  years 
prior  thereto. 

"By  the  Court:  The  court  will  so  find. 

"Judge  Riddle :  Will  the  court  make  my  find- 
ing of  law,  as  requested,  because  I  think  the 
question  was  fairly  and  squarely  raised, 

"By  the  Court:  The  conclusion  of  law  from 
the  facts  found :  Tbe  conrt  finds  that  the  cross- 
petitioner.  Thomas  WtUs,  is  not  entitled  to  the 
relief  demanded.  The  court  declines  to  find  as 
a  matter  of  law  that,  In  the  transactions  culmi- 
natiiig  in  the  execution  of  this  deed,  the  plain- 
tiff, Thompson,  was  tbe  attorney  for  the  croet- 
petitioner,  Thomas  Wills. 

'To  all  ci  which  judgment,  and  action  of  tbe 
court,  the  defendant  Thomas  Wills,  and  C.  W. 
Wills,  his  guardian,  In  open  court  duly  except, 
and  further  excepts  to  each  finding  of  fact  ad- 
verse to  the  interest  and  claim  of  toe  defendant 
Tbomaa  Wills,  and  bis  guardian,  O.  W.  WUls, 
and  to  eadi  condnaion  of  law  made  by  tbe 
conrt'* 

Tbe  court  thereapoa  rendered  tbe  follow- 
ing Jadgmeot: 

"It  is  thnefore  considered,  ordered,  and  ad- 
judged and  decreed,  by  the  court  that  the  cross- 
petition  of  the  defendant,  C.  W.  Wills,  as  guard- 
ian of  Thomas  Wills,  an  incompetent,  h«  and 
the  same  is  hereby  dismissed,  and  that  the  said 
defendant  and  croi»-petitioner,  O.  W.  Wills,  as 
guardian  ai  Thomas  Wills,  an  incompetent,  Uke 
nothing  by  his  said  action  as  set  forth  in  his  said 
cross-petition  filed  herein  on  the  13th  day  of 
November,  191S,  and  that  the  deed  mwitioned 
and  described  in  the  croes^petition  ot  the  said 
defendant  C.  W.  Wills,  as  guardian  of  Tbomaa 
Wills,  an  incompetent,  executed  by  the  said 
Thomaa  Wills  on  the  0th  day  of  September. 
1912,  and  recwded  in  Book  61  at  page  371,  in 
the  office  of  tbe  roister  of  deeds  of  Creek  coun- 
ty,  Okh,  and  conveying  to  the  said  plaintiff,  R. 
B.  Thompson,  all  and  singular  the  east  fifty  (50) 
feet  of  lot  one  (1)  in  block  forty-seven  {47),  and 
the  south  twenty-five  (25)  feet  of  lot  twelve  (12) 
in  block  forty-two  (42),  and  the  north  forty 
feet  (40)  of  lot  two  (2)  in  block  sixty-five  (65), 
all  in  the  city  of  Sapulpa,'in  Creek  county,  state 
of  Oklahoma,  according  to  the  ofiicial  record- 
ed plat  of  said  city,  be  and  the  same  is  hereby 
adjudged,  decreed,  and  de<dared  to  be  the  deed 
of  the  said  Thomas  Wills,  and  that  by  virtue 
thereof  the  said  plaintiff  is  the  owner  in  fee 
simple  of  said  described  real  estate,  and  entitles] 
to  the  possession  thereof,  and  to  the  rents,  is- 
sues, and  profits  thereof. 

"It  is  further  considered,  ordered,  adjudged, 
and  decreed  that  the  receiver  heretofore  ap- 
pointed in  this  action  be  and  he  is  hereby  ordered 
and  directed  to  turn  over  to  the  plaintiff,  R.  B. 
Thompson,  the  possession  of  said  described  prop- 
txiyi  that  the  said  receiver  be  and  he  is  bereby 
ordered  and  directed  to  make  bis  report  in  writ- 
ing to  this  court  within  thirty  (30)  days  from 
this  date,  showing  his  receipts  and  disbursemrats 
as  such  receiver. 

"It  is  further  centered,  (Hilered,  adjudged, 
and  decreed  by  the  court  that  tltc  said  defend- 
ant C.  W.  WiUs.  a  guardian  of  Thomas  Wills, 
an  incompetent,  pay  tbe  court  costs  in  thia  ac- 
tion accruing  since  the  13th  day  of  Xovemher, 
1013. 

"It  is  further  considered,  ordered,  adjudged, 
and  decreed  by  tbe  conrt  that  the  said  plaintiff 
and  the  said  defraidonts  each  pay  one-half  of 
the  costs  of  the  noeiver'g  expenses  and  allow- 
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anees  for  compensatlim;  It  appearing  tiiat  tb« 
said  receiver  was  amMinted  hj  agreepient  of  the 
parties  to  this  litigation. 

*'It  is  further  coDsiderod,  ordered,  adjudged, 
and  decreed  by  the  court  that  all  taxes  aud  prop- 
er repair  of  the  premises  be  paid  out  of  the 
funda  in  the  hands  of  tlie  recdver,  proriding 
such  funds  are  sufficient  to  pay  the  same:  that 
upon  the  approval  by  this  court  of  the  report  and 
accounts  of  the  receiver,  that  the  said  receiver 
be  discharged  from  further  duty  and  responsi- 
bility in  the  prenrises;  and  that  any  balance  of 
funds  in- his  hands  arising  out  of  the  recdver- 
ship  be  paid  to  the  receive  at  the  plaintilf 
herein,  K.  B.  Thompson. 

"To  which  decree,  each  and  ereir  part  there- 
of, the  said  defendant  C.  W.  WUla,  as  guardian 
of  Thomas  Willi,  an  incompetent,  doly  acepted 
and  still  excepts-" 

Within  the  statutory  time  the  defendant 
moved  for  a  new  trial,  whicb  was  oTerniled 
and  excepted  to.  Shortly  after  the  above 
stated  decree  was  rendered  the  said  Thomas 
Wills  died,  and  the  cause  was  revived  In  the 
name  of  O.  H.  Miller,  as  admlnlstntOT  of  the 
estate  of  Thomfts  Wills,  deceased,  and  the 
rtald  0.  ^.  Miller,  as  admlnls^tor  aforesaid, 
brings  error  to  reverse  the  decree  rendered. 

We  agree  with  the  statement  of  attorneys 
for  the  defendant  In  error  that  this  case 
"largely  turns  upon  the  facts" — that  the  law 
Is  well  settled.  We  go  even  farther,  and  are 
of  the  opinion,  and  so  hold,  that  the  case  turns 
entirely  upon  the  facts,  and  that  the  facts  to 
be  considered  In  this  cause  ate  as  follows: 

First  Was  $20,000.  the  amount  stated  as 
the  consideration  in  the  deed  of  Thmnas  Wills 
to  defendant  in  error  for  the  property  there- 
in described,  a  fair  cash  market  price  tor  the 
property? 

Second.  What  were  the  relati(»is  existing 
by  and  between  the  said  Thompson  and  the 
said  Wills  prior  to  and  at  the  time  of  the 
execution  of  said  deed? 

Third.  At  the  time  of  the  ttecntlon  of  the 
said  deed  by  Wills  to  Thompson,  was  Tbom[>- 
son  the  attorney  of  said  Wills? 

Fourth.  Did  the  said  Thompson,  at  the  time 
of  the  execution  of. the  deed  nnder  review, 
have  the  confidence  of  the  said  Wills,  and 
did  he  wrongfully  use  the  same  to  influence 
the  said  Wills  to  execute  said  deed? 

This  being  an  equity  case,  it  becomes  our 
duty  to  weigh  the  evidence  and  determine  the 
cause  In  accordance  with  the  weight  thereof. 
The  evidence  of  the  defendant  in  error  as  to 
the  value  of  the  property  in  controversy  was 
approximately  $18,000,  as  shown  by  taking 
the  average  values  given  by  the  six  witness- 
es Introduced  by  the  defendant  in  error.  Dis- 
regarding the  testimony  of  Wills,  who  placed 
the  value  of  the  property  at  $70,000,  which 
we  think  was  excessive,  the  evidence  of  the 
plaintiff  in  error  as  to  the  value  of  the  prop- 
erty In  controversy  was  approximately  $33,- 
900,  as  shown  by  taking  the  average  values 
given  by  the  ten  witnesses  Introduced  by  the 
plaintiff  in  ^rror.  Tlie  witnesses  t<x  the 
plaintiff  in  error  and  for  the  defendant  in  er- 
ror are  shown  to  be  persons  equally  conver- 
sant with  the  values  of  the  property  in  con- 
troversy; all  of  them  beSng  bnalness  men, 


and  same  of  them  real  estate  dealers,  in  the 

dty  of  Sapulpa. 

It  therefore  clearly  appears  by  the  unques- 
tioned weight  of  the  evidence  that  the  consid- 
eration named  in  the  deed  executed  by  Wills 
to  Thompson  was  not  an  adequate  cash  con- 
sideratlonj  for  the  prt^rty,  even  If  it  be  ad- 
mitted that  the  said  sum  was  paid  by  Thomp- 
son, and  as  to  which  there  is  at  least  a  ques- 
tion as  to  a  certain  check  testifled  by  Thomp- 
son to  have  been  paid  by  Thompson  to  Will^ 
The  great  Inadequacy  of  consideration  named 
in  said  deed  certainly  should  have  shocked 
the  conscience  of  the  trial  Judge. 

"Ordinnrily  a  mere  inadequacy  of  considera- 
tion is  not  sufficient  ground,  in  itself,  to  justify 
a  court  in  canceling  a  deed;  yet,  when  the  in- 
adequacy is  so  gross  as  to  amount  to  fraud,  or 
in  the  absence  of  other  circumstances  to  sho^ 
the  conscience,  and  furnish  satisfactory  and  de- 
cisive evidence  of  fraud,  it  will  be  sufBdeat 
gronnd  for  canceling  a  conveyance  or  contract, 
either  executed  or  executory;  the  rule  bfeing 
baaed  upon  the  theory  that  fraud,  and  not  in- 
adequacy of  price,  is  the.  sole  reaaon  for  tlie  in- 
terpoation  of  equity."  Barker  et  at  v.  Wise- 
man et  al.,  151  Pac.  1047. 

The  evldrace  In  this  case  is  very  volumi- 
nous, and  no  possible  good  could  come  from 
reciting  the  same  In  detail.  The  undisputed 
facts  are  that  the  dosest  relations  had  ex- 
isted betweai  Thompson  and  Wills  for  many 
years  prior  to  the  transaction  under  review, 
that  old  man  AVills  had  readied  the  age  of 
nearly  90  years,  that  he  was  childish  and  to- 
tally Incapacitated  to  handle  a  deal  of  the 
magnitude  inv(^ved,  and,  whether  or  not 
OTiompson  was  the  attorney  for  Wills  at  the 
time  of  the  transaction,  at  least  Wills  so  re- 
garded him  and  relied  Strictly  upon  his  ad- 
vice. We  are  unable  to  appreciate  the  at- 
tempted subterfuge  that  the  partner  of 
Thompson,  and  not  Thompscm,  was  the  at- 
torney for  Wills ;  but,  whether  or  not  Thranp- 
son  was  the  attorney  of  Wills  at  the  tline  the 
transaction  was  made,  we  think  is  entirely 
immaterial,  as  certainly  the  weight  ot  the 
evidence  clearly  shows  that  Wills  was  domi- 
nated entirely  by  Thompson,  that  Wills  was 
"as  clay  In  the  hands  of  the  potter"  and 
could  be  molded  in  any  manner  that  the  in- 
terest of  Thompson  dictated. 

We  are  of  the  opinion,  and  so  hold,  that  at 
the  time  of  the  execution  of  the  deed  in  con- 
troversy the  weight  of  the  evidence  shows 
that  Thompson  had  the  entire  cwifldence  of 
Wills,  and  aljused  this  confidence  to  the  high- 
est degree,  turning  the  same  to  his  own  ad- 
vantage, wfaui  his  long  previous  relatlfms 
with  Wills  should  have  actuated  him  to  pro-" 
tect,  rather  than  wrong,  Wills;  and  this  is 
^phaslzed  when  we  take  into  consideration 
the  undisputed  testimony  that  old  man  Wills 
had  reached  the  age  of  SS  years  at  the  time 
the  deed  was  executed  and  was  in  his  sec<Mid 
childhood,  as  shown  by  the  ability  of  Thomp- 
son immediately  after  the  execution  of  the 
deed  to  successfully  advise  and  cause  the  old 
man  to  attempt,  alone  and  unprepared,  to 
leave  his  home  without  clothes  or  monoy; 
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Thoanpson  uoompanyliie  him  to  the  depot 

and  buying  a  tidket  for  blm  to  Texaa. 

"Eqnitr  will  not  refuse  to  set  aside  a  con- 
tract when  it  plainly  appears  that  one  party 
oTerreacbed  the  other,  and  gained  an  unjust 
and  undeserved  advantage  which  it  would  l>e 
inequitable  and  nQrighteous  to  permit  him  to 
enforce,  although  the  victim  owes  hit  predica- 
ment largely  to  his  own  stupidity  and  carelesB- 
nesB." 

la  Iredell  &  Stone  t.  H.  U  Moody  and 
Wife,  41  Wasfi.  6S0,  84  Paa  617.  85  Pac.  346, 
5  Lb  R.  A.  (N.  3.)  799,  it  Is  weU  said: 

"It  is  well  known  that  many  good  people  and 
people  of  average  or  greater  intelbgence  are 
sometimes  duped  and  misled  by  the  skUl,  clever- 
neaa.  and  artifices  of  those  who  are  adeiMta  In  the 
matter  of  deceiving  their  fellow  men ;  and  courts 
should  not  throw  about  schemers  of  .this  kind  a 
protection  that  will  tend  to  encourage  the  prac- 
tices of  their  arts." 

If  it  be  admitted  that  Thompson  was  not, 
at  the  time  the  deed  was  executed,  the  attoiv 
of  Wills,  »et  previously  the  relation  of 
cUent  and  attorney  tor  many  years  had  ex- 
isted, and  the  influence  of  Hiompson  over 
Wills,  due  to  such  relations,  continued.  In 
Pomeroy's  Equity  Jurisprudence,  f  961,  It  Is 
said: 

"The  general  doctrine  of  equity  applies  to  the 
parties  after  the  legal  condition  of  guardianship 
has  ended,  and  as  long  as  the  dependence  on  one 
side  and  the  influence  on  the  other  presumptive- 
ly or  In  fact  continues.  This  influence  is  pre- 
sbmed  to  last  while  the  guardian's  functions  are 
to  any  extent  still  performed,  while  the  property 
is"  still  at  aU  under  his  ctmtrol,  and  until  tM 
acconnta  have  been  finally  settled.  It  follows, 
therefore,  that  any  conveyance,  purchase,  sale, 
contract,  and  especially  gift,  by  which  the  guard- 
ian derives  a  benefit,  made  after  the  termination 
ot  the  I^al  relation,  but  while  the  influence  lasts, 
is  preeiiroed  to  be  invaUd  and  voidable.  The  bur- 
den rests  heavi^  upon  the  guardian  to  prove 
an  the  circumstances  of  knowledge,  free  consent, 
good  faith,  absence  of  influence,  which  alone  can 
overcome  the  [resumption." 

What  Is  here  said  In  regard  to  guardian 
and  ward  ai^lles  equaUy  to  cU^t  and  attor- 
ney, tbough  t&e.  relation  of  client  and  atto> 
ney  bad  ceased  to  exist  In  the  well-omsld- 
ered  case  of  Daniel  t.  Tolon,  167  Pac.  756, 
Judge  Shaii>  quotes  with  approval  Story's 
Equity  Juriqivudence,  |  317,  whldi  reads: 

"But  courts  of  equity  proceed  yet  further  In 
cases  of  this  sort  They  will  not  permit  trans- 
actions between  guardians  and  wards  to  stand, 
even  when  they  have  occurred  after  the  minors 
ity  has  ceased  and  the  relation  become  thereby 
ended,  if  the  intermediate  period  be  short 
unless  the  circumstances  demonstrate,  in  the 
highest  sense  of  the  term,  the  fullest  delibera- 
tion on  the  part  of  the  ward,  and 'the  most 
abundant  good  faith  (uberrimma  fides)  on  the 
part  of  the  guardian.  However,  in  all  such 
ca^es  the  relation  is  still  considered  as  having 
an  undue  influence  upon  the  mind  of  the  ward." 

Tbe  great  weight  of  Mdenoe  being  against 
the  decree  rendered  by  the  special  Jadge,  the 
cause  Is  reversed  and  remanded,  with  Instruc- 
tions that  tbe  Judgmmt  rendered,  together 
with  the  finding  of  facts  as  found  by  spe- 
cial Judge,  be  set  aside  and  held  for  naught ; 
that  tbe  deed  aecnted  by  Wills  to  Thomp* 
ROD  be  set  aside,  canceled,  and  held  for 
naught ;  that  an  account  be  taken  to  aacei^ 


tftbi  ivtaat  unonnt  Is  doe  li^  fbe  eatate  oC 
Wills  to  Thompson;  that  the  title  to  said 
proper^  described  In  said  deed  be  quieted  in 
the  hdrs  of  Thonaa  Wins,  deceased,  npmi 
the  payment  oC  any  amoant  that  nu^  be 
fonnd  dne  by  the  estate  of  Tbomaa  Wills  to 
Tbompaon  npim  said  accounting,  and,  if  tbe 
amonnt  foond  due  to  Thompson  said  estate 
upon  said  accounting  be  not  paid,  that  any 
legal  mortgage  b^d  by  Thompson  for  the 
payment  of  same  be  fbreclosed;  that  the  re- 
ceiver at  tbeearlleat  practicable  date  render 
to  tbe  trial  tionrt  an  account  of  a)n  rec^ts  and 
expenditures  by  him  as  such  receiver;  that 
the  amount.  If  any.  In  his  hands,  be  paid 
Into  court  to  await  farther  decision  of  this 
caose,  and  that  the  receiver  be  retained  to 
collect  the  rents  of  said  property,  and  ttiat 
as  same  are  collected  for  each  month  that 
the  same  be  deposited  with  the  said  district 
court  t6  await  the  final  dl^>oslti(m  of  this 
cause;  and,  the  receiver  having  been  ap- 
pointed by  agreem^t,  that  his  fees  and  ex- 
penses be  equally  taxed  agalnat  the  parties  to 
this  suit,  and  that  the  other  costs  In  this  cause 
that  have  accrued  to  fbla  date  be  taxed 
against  the  avoidant  In  error. 

PER  OUBIAM.  Adopted  In  whole. 

Note.— ^udge  RITTENHOUSE  having  dis- 
qualified as  one  of  the  Judges  to  hear  and 
determine  this  case.  Judge  COI/LIER  was 
called  to  hear  the  oral  argument,  and  was  as- 
signed to  write  the  oidnl<m  in  this  casa 


THOMAS  T.  JAMES  et  aL   (No.  8612.) 

(Supreme  Court  of  Oklahoma.   March  6,  IMS. 
Bchearing  Denied  March  26,  IDlSb) 

(ByUabua  by  the  OourU) 

1.  MaBBUQB  4=S>40(11)— iNTAUniTT— BUBDKH 

OF  Paoor. 

One  who  asserts  the  Invalidity  of  a  mar- 
riage on  the  ground  that  one  of  the  parties  to 
the  same  has  not  been  divorced  from  a  former 
living  spouse  has  the  burden  of  proving  that 
a  divorce  has  not  been  granted  to  either  party 
to  the  former  marriage.  This  burden  is  sub- 
stantial, and  is  not  met  by  proof  of  facts  from 
which  mere  inferences  may  be  drawn. 

2.  Mabbiaoe  9=9l3,  40(11)  —  Couhon-Law 
Mabbiaok— VAUDrrT--BiniDBir  or  Proof. 

Wbere  the  facts  show  that  the  mutual  in- 
tention of  a  man  and  woman  was  to  consum- 
mate marriage,  and  that  they  cohabited  as  man 
and  wife,  holding  themselves  out  to  the  public 
and  to  neighbors  as  such  at  all  times,  a  common- 
law  marriage  Is  established,  and  tbe  burden  Is 
upon  one  wno  attacks  such  marriage  to  conclu- 
sively disprove  the  same  or  show  its  lll<«ality 
or  invalidity. 

3.  DiTOBCE  «=>320— MAsaiAOE  «=3l3— Bb- 

HABBIAOB  TO  EACH  OtHBB— PBOOF. 

It  Is  unlawful  for  either  of  the  parties  tn 
a  divorce  to  marry  any  other  person  witfain  six 
months  after  the  panting  of  the  divorce,  but 
they  are  not  prohibited  by  law  from  remarrying 
each  other  within  sucb  period,  and  their  remar- 
rii^e  may  be  shown  by  facts  from  which  a  com- 
mon-law marriage  may  be  presumed. 
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4.  EXBODTOia  AHD  AmOinSTBATOBS  «S>170, 

7}— Right  to  ADitmraruTioif— Widow. 

The  surviviog  spouse  of  an  intestate  Is  en- 
titled to  letters  of  administration  on  the  ea- 
tate  of  the  deceased,  or  to  name  some  <:omi>e- 
tent  person  to  vbom  tetters  sbaU  be  issued. 

5.  KXBCtTTOBB  AND  AdUINISTRATOBS  «»17(1) 

— Marbiaoe  «=»50(1) — Common-Law  Mab- 
BiAGE— Evidence— AppoiNTMEFrr. 
Facts  in  tbe  instant  case,  as  set  forth  in 
the  opinion,  examined,  and  held  that  a  common- 
law  marriage  existed  between  the  deceased  and 
the  plaintiff  in  error  at  the  time  of  the  death 
of  the  deceased,  and  that  the  plaintiff  in  error 
as  surviving  wife  is  entitled  to  waive  her  right 
to  be  appointed  administratrix  of  the  estate  of 
deceased,  and  to  name  a  competent  person  to  act 
in  such  capacity. 

Commissions'  Oplnton,  D1t1s1(hi  No.  1. 
Error  fi-MD  District  Court,  Tulsa  County; 
Conn  Linn,  Judge. 

UlflRourl  A.  Tbomas,  Uabel  E.  Watters, 
and  Jacob  Thomas  eftcli  file  petition  for  let- 
ters of  administration  on  tbe  estate  of  John 
Thomas,  deceased.  From  judgment  of  tiie 
district  court  denying  the  petition  of  Mis- 
souri A  Thomas,  and  appointing  Mabel  E. 
Walters  administratrix,  Missouri  A.  ^omas 
brings  error  adversely  to  Rosella  James  and 
others.    Reversed  and  remanded,  with  in- 

RtrUCtiODS. 

John  B.  Means  and  N.  J.  Gubser,  both  of 
Tulsa,  for  plaintiff  In  error.  Hulette  F.  Aby 
and  Wm.  F.  Tucker,  both  of  Tulsa,  for  de* 
fendants  In  error. 

STEWART,  O.  Missouri  A.  Tliomas  filed 
petition  In  the  county  court  alleging  that 
she  was  the  widow  of  John  Thomas,  who 
died  intestate,  and  as  such  widow  entitled 
to  letters  of  administration  on  the  estate  of 
the  deceased,  or  the  right  to  name  an  admin- 
istrator, the  petitioner  waiving  the  right  to 
letters  and  requesting  that  N.  J.  Gubser,  a 
competent  and  qualiSed  person,  be  appointed 
as  such  administrator.  Petition  was  also 
filed  by  Mabel  E.  Walters,  daughter  of  the 
deceased  by  a  former  marriage,  claiming  the 
right  to  letters,  and  asserting  ttiat  the  de- 
ceased did  not  leave  a  surviving  wife.  Ja- 
cob Thomas,  brother  of  the  deceased,  claim- 
ing to  be  an  heir  of  tbe  deceased,  asked  that 
letters  be  issued  to  Ollle  MarshalL  The  re- 
spective petitioners  were  heard  at  the  same 
time  In  the  county  court,  such  court  finding 
that  the  marriage  between  Missouri  A. 
Thomas  and  the  deceased  was  void;  that 
he  had  not  been  divorced  from  Mary  OTiomas, 
a  former  wlffe,  and  that  said  Mary  Thomas 
was  his  surviving  wife;  that  Rozella  James, 
Jennie  A.  Patterson,  and  Mabel  E.  Walters 
were  children  of  the  deceased  by  such  for- 
mer marriage;  that  neither  the  said  Mary 
Thomas  nor  any  of  said  children  were  suit- 
able persons  to  act  as  administratrix;  and 
that  letters  of  administration  should  Issue 
to  r.  M.  Rudolf  upon  his  making  bond  and 
subscribing  the  oath  required  by  law.  An 
appeal  being  duly  taken  to  the  district  court, 


and,  tbe  matter  coming  on  for  hearing,  tbe 
petitions  of  Missouri  A  Thomas  and  Jacob 
Thomas  were  denied,  and  the  court  ordered 
that  Mabel  VL  Walters,  daughter  of  the  de- 
ceased, be  appointed  administratrix  upon 
making  bond  and  subscribing  to  the  oath  as' 
required  by  law.  From  the  Judgment  of  the 
district  court,  the  petitioner, ,  Missouri  A 
Thomas,  duly  prosecutes  an  appeal. 

Tbe  only  question  to  be  determined  Is 
whether  or  not  Missouri  A.  Thomas  was  tbe 
common-law  wife  of  the  deceased  at  the  time 
of  his  death.  If  such  relationship  existed, 
Missouri  A  Thomas,  under  section  6245,  Re- 
vised Laws  1910,  had  the  right  to  admin- 
ister on  the  estate,  or  to  name  some  compe- 
tent person  to  act.  There  was  no  Issue  raised 
as  to  the  competency  of  N.  J.  Gubser,  who 
was  named  by  the  petitioner,  Missouri  A 
Thomas,  and.  If,  under  the  facts  Missouri  A 
Tbomas  Is  the  surviving  wife  of  the  de- 
ceased. It  was  the  duty  of  the  court  to  ap- 
point N.  J.  Gubser  administrator. 

[1,t]The  uncontradicted  evidence  shows 
that  about  37  years  prior  tp  the  death  of  tbe 
deceased  he  contracted  a  common-law  mar- 
riage with  one  Mary  Nunn,  and  as  the  Issue 
of  such  marriage  there  were  at  the  time  of 
his  death  three  surviving  cbiidren,  all  adults, 
to  wit,  Roeella  James,  Mabel  B.  Walters,  and 
Jennie  A  Patterson.  Jennie  A  Patterson 
having  died  since  tiie  perfecting  of  this 
peal,  her  sole  surviTliig  heir.  Pearl  Laney, 
has  be«i  duly  made  a  party.  Mary  Thomas 
n6e  Nunn,  lived  with  John  Thomas  for  12 
or  14  years,  after  which  time  they  separated 
and  have  not  lived  together  since.  About 
16  years  prior  to  the  death  of  John  Thomas, 
Mary  Thomas  remarried,  and  has  contiuu- 
otisly  resided  with  her  second  husband,  one 
Beynes,  since  tbe  date  of  their  marriage.  In 
1009  John  A.  Thomas  was  married  to  the 
petitioner,  Missouri  A  Thomas,  n6e  Malone. 
They  resided  together  as  husband  and  wife 
until  February,  1013,  at  which  time  Missoa- 
ri  A.  Tbomas  obtained  a  divorce.  There 
were  no  children  as  Is&ne  of  such  marriage, 
but  Missouri  A.  Thomas  had  a  daughter  and 
young  son  by  a  former  marriage.  After  the 
granting  of  the  divorce  John  Thomas,  whose 
home  was  in  Tulsa,  procured  rooms  apart 
from  Missouri  A  Thomas  In  another  part  of 
the  city.  A  few  weeks  afterwards,  however, 
he  returned  to  Missouri  A.  Thomas  at  th^ 
former  home,  which  home  had  been  decreed 
by  the  court  in  the  divorce  proceedings  to 
Missouri  A.  Thomas.  After  his  return  the  two 
proceeded  to  cohabit  and  live  together  as 
husband  and  wife,  be  at  the  time  saying  tiiat 
tbe  divorce  could  not  separate  them,  and 
that  they  would  remain  together  until  death, 
both  agreeing  to  the  proposition.  John  Thom- 
as at  tbe  time  told  the  cbiidren  that  he 
wanted  them  to  call  him  fitther,  and  to  be 
good  to  him  and  their  mother.   Many  of  the 
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neighbors  testified  BS  witnesses,  all  of  the 
testimony  showing  that  contlnuonsly  after- 
wards the  two  were  recognized  as  man  and 
wife,  and  held  themselves  out  to  be  snch; 
that  they  continuously  resided  together  and 
G<^bited  up  to  the  time  of  Mr.  Thomas' 
death  on  March  16,  1915,  the  children  resid- 
ing with  them  most  of  the  time,  he  paying 
the  household  eicpenses  and  proTidlng  for 
the  care  and  maintenance  of  the  family,  pay- 
ing taxes  on  the  home  in  which  they  UTed, 
and  Introdticing  Mlssonil  A.  Thomas  as  his 
wife,  acknowledging  her  children  as  his 
dilldren,  and  assuming  the  attitude  of  a  fath- 
er  toward  them.  It  appears  that  Mrs.  Thom- 
as was  a  seamstress,  doing  sewing  for  some 
of  her  neighbors.  Th»e  neighbors  testified 
that  they  were  present  on  different  occasions 
at  her  home  for  the  purpose  of  having  sew- 
ing done ;  that  Mr.  Thomas  would  be  present, 
and  that  he  and  Mrs.  Thomas  assumed  to- 
ward ea<di  other  the  attitade  of  husband 
and  wife.  There  is  no  testimony  to  show  that 
there  was  any  doubt  in  the  neighborhood  as 
to  such  relationship  existing.  On  one  occa- 
slOD  Mrs.  Tboinns  applied  for  a  position  In  a 
restaurant  conducted  in  a  building  owned 
by  the  deceased,  and  the  deceased,  hearing 
of  the  incident,  told  the  proprietor  of  the  res- 
taurant that  his  wife,  meaning  Missouri  A. 
Thomas,  did  not  have  to  work  in  a  restau- 
rant. At  another  time  he  told  the  proprietor 
of  the  restaurant  that  the  son  of  Mrs.  Thom- 
as by  a  former  marriage  was  his  son,  and 
bought  a  lunch  and  other  articles  for  the  boy 
at  the  restaurant  No  one  testified  as  to 
any  understanding  In  the  neighborhood  that 
the  relations  between  the  deceased  and  Mis- 
souri A.  Thomas  were  other  than  that  of  hus- 
band and  wife.  There  is  no  evidence  to  show 
that  the  deceased  did  not  have  a  divorce 
from  his  first  wife,  Mary  Thomas.  Missouri 
A  Thomas  waited  on  the  deceased  in  health 
and  in  sickness,  attending  him  during  bis 
last  illness  and  making  arrangements  for  the 
fraieral.  On  the  day  of  his  death,  however, 
Mabel  E.  Walters,  his  daughter,  arrived,  and 
with  her  came  a  man'  from  Sapulpa  who, 
from  the  evidence,  aK>ear8  to  have  beeu  on 
very  friendly  relations  with  her.  This  man 
testified  that  he  sat  up  with  the  body  on  the 
night  of  the  death,  and  that,  during  the  con- 
versation, Mrs.  Thomas  said  the  deceased 
always  paid  her  $5  a  week  for  his  board,  and 
that  Mabel  R  Walters  daughter  of  the  de- 
ceased, asked  Mrs.  Thomas  whom  she  wanted 
to  preach  the  funeral  sermon,  and  that  Mrs. 
Thomas  said: 

"There  is  no  use  to  get  a  preacher;  he 
couldn't  do  any  more  than  preacn  his  soul  in 
bell." 

The  evidence  shows  that  Mr.  Thomas  was 
a  man  who  drank  and  gambled  considerably, 
and  was  not  of  the  highest  moral  character. 
Mrs.  Thomas  says  that  she  did  not  say  any- 
thing about  her  husband  paying  her  95  a 


week  board.  With  r^erence  to  preaching 
the  funeral,  she,  swears  that  she  said: 

"There  was  no  man  who  wants  to  preach  a 
man  in-  hell,  and  that  Mr.  Thomas  never  did  go 
to  church,  and  they  don't  know  a  thing  about 
him." 

It  appears  that  Mrs.  Thomas'  son,  Emmett, 
had  been  confined  In  the  training  school  at 
Pauls  Valley  as  a  delinquent.  A.  M.  Welch, 
th«  probation  officer  of  the  county,  testified 
that,  just  before  the  divorce  from  Mr.  Thom- 
as, she  desired  him  (Welch)  to  recommend 
a  parole  for  the  boy;  that  he  objected  to  the 
boy  staying  at  the  Thomas  home  because 
the  boy  and  Mr,  Thomas  had  trouble,  and 
Mr.  Thomas*  conduct  did  not  help  the  boy ; 
that  Mrs.  Thomas  assured  him  that  she  was 
suing  for  divorce,  and  that  he  promised  her 
to  recommend  a  parole  when  she  secured  the 
divorce;  that  after  the  divorce  the  boy  was 
accordingly  paroled ;  that  about  six  weeks 
or  two  months  after  the  divorce,  he  saw  Mrs. 
Thomas  and  told  her  he  did  not  think  she 
had  kept  faith  with  him  as  Mr.  Thomas  was 
living  out  at  her  home  again,  and  that  Mrs. 
Thomas  either  said  that  Mr.  Thomas  was 
boarding  or  was  paying  his  way,  and  as  he 
understood  It,  staying  In  separate  apart- 
ments. A  grocery  man  who  bad  done  busi- 
ness for  about  one  year  in  the  neighborhood 
testified  that  Mrs.  Thomas  on  one  occasion 
conveyed  the  impression  that  Mr.  Thomas 
was  paying  board  at  $5  per  week,  but  his 
testimony  Is  vague,  and  his  recollection  does 
not  seem  to  be  very  distinct 

The  foregoing  Is  a  fair  statement  of  the 
facts  as  shown  by  the  evidence.  It  Is  con- 
ceded by  the  parties  to  this  appeal  that  the 
marriage  of  John  Thomas  and  Mary  Nunn 
was  valid,  and  the  children  of  the  marriaEc 
legitimate.  The  petitioner,  Missouri  A. 
Thomas,  does  not  seek  to  deprive  the  chil- 
dren of  their  right  of  inheritance  as  the  le- 
gitimate children  of  John  Thomas,  but  mere- 
ly asserts  her  rights  as  the  surviving  wife 
of  the  deceased.  It  Is  also  conceded  that 
Mrs.  Beynes,  formerly  Mary  Thomas,  has  no 
right  as  heir,  and  that  the  question  of  her 
being  divorced  Is  not  in  issue.  We  will  .say. 
however;  that  under  the  uniform  holdings  of 
the  courts,  the  burden  would  be  upon  those 
asserting  that  the  divorce  had  not  been 
granted  to  show  that  neither  party  to  such 
marriage  had  obtained  a  divorce,  and,  it  hav> 
ing  been  shown  that  both  John  Thomas  and 
Mary  Thomas  had  contracted  second  mar- 
riages, the  presumption  of  the  I^allty  of 
such  marriage  must  be  overcome  by  those 
urging  the  Illegality  of  the  same,  even  to  the 
extent,,  if  necessary,  of  proving  a  negative. 
It  must  follow  that  the  presumption  Is  that 
the  marriage  of  John  Thomas  and  Missouri 
A,  Thomas  in  1909  was  legal,  hut,  it  being 
admitted  that.  In  January,  1913,  a  divorce 
was  obtaltled,  the  question  left  for  us  to  de- 
termine Is  whether  or  not  the  evidence  is 
sufficient  to  Indulge  the  presumption  of  a 
valid  common-law  marriage  after  the  grant- 
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ing  of  the  dlr(vo&  A  common-law  marriage 
duly  entered  into  and  established  la  as  bind- 
ing as  a  marriage  of  the  most  sacramental 
kind  with  ceremony  performed  by  the  high- 
est dignitary  of  church  or  state.  In  dark 
T.  Barney.  24  Obi.  455, 103  Pac.  598,  Mr.  Jus- 
tice Williams,  speaking  for  this  court,  said: 

"It  Beems  to  be  the  rule,  where  common- 
law  marriages  are  permissible,  that,  although 
no  subsequent  marriage  ceremony  is  performed, 
the  parties  Iiaviog  previously  under  the  forms 
of  law  evidencing  the  contract  of  marriage,  as- 
sumed that  relation  in  good  faith  and  Innocent 
of  any  willful  intention  to  commit  wrong,  be- 
lieving that  the  contract  of  marriage  waa 
valid,  and  having  continued  that  relation  in  good 
faith  for  a  long  period  after  it  could  have  been 
legally  assumed,  the  presumption  arises  that 
thereby  they  intended  and  meant  marriage,  ma- 
tnally  consenting  to  a  contract  of  that  char- 
acter." 

And  it  is  said  by  Mr.  Chief  Justice  Sharp 
of  thl8  court  In  Chancey  v.  Whlnnery,  47 
Okl.  272,  147  Pac.  1036: 

"Where  a  marriage  has  been  consummated  in 
accordance  with  the  form  of  law,  tlie  law  indulg- 
es a  strong  presumption  In  favor  of  Its  Talidity. 
One  who  asserts  the  invalidity  of  such  a  mar- 
riage, because  one  of  the  parties  thereto  has 
been  formerly  married,  and  the  spouse  of  such 
former  marriage  is  still  living,  bus  upon  him 
the  burden  of  proving  that  tne  first  marriage 
has  not  been  dissolved  by  divorce  or  lawful 
separation." 

See,  also,  Jones  t.  Jones,  164  Pac.  463,  L. 
R.  A.  19X7B,  921,  an  opinion  by  Mr.  Justice 
Hardy. 

It  Is  apparent  that  the  petitioner  In  this 
case  was  only  required  to  present  by  the  evi- 
dence such  a  state  of  facts  as  would  author- 
ize the  presumption  of  a  common-law  mar- 
riage after  which  the  burden  was  upon  the 
objectors  through  every  stage  of  the  pro- 
ceediogs,  and  In  every  material  matter,  to 
prove  facts  showing  that  such  marriage  did 
not  exist,  or  was  illegal  or  void.  This  bur- 
den is  not  met  by  the  proof  of  facts  from 
which  mere  Inferences  may  be  drawn,  but  Is 
a  substantial  burden  which  must  be  shoulder- 
ed. The  Interest  of  society,  the  protection  of 
the  home,  and  the  preservation  of  the  good 
name  of  the  Rnntractlng  parties  as  well  as 
their  posterity  calls  for  this  Inflexible  rule. 
While  the  failure  to  observe  conventionality 
on  the  part  of  John  Thomas  and  Missouri  A. 
Th<»na8  does  not  d^erve  the  highest  com- 
mendation, and  their  ccmduct  In  gaieral  may 
not  be  regarded  as  a  high'  standard  of  ethics 
or  of  morals,  yet,  from  the  evidence  In  this 
case,  we  are  of  the  opinion  that,  after  the 
divorce,  It  waa  the  bcma  fide  intention  of  eadi 
of  the  parties  to  assume  the  marriage  re- 
lationship with  each  other,  and  that  Ihelr 
cohabiting  together,  and  conduct  toward 
each  other,  and  with  society  at  large,  was 
sudi  as  to  establish  a  bcma  flde  common-law 
marriage;  and  that  such  marriage  In  fact 
and  In  law  existed  and  continued  until  the 
time  of  the  death  of  John  A.  Thomas.  But 
the  d^endants  in  error  urge  that  the  cohabi- 
tation began  after  the  divorce  was  meretri- 
cious and  illicit  in  that  It  commenced  before 


the  expiration  of  six  months  from  the  decree 
of  divwce.  hence  th^  acts  could  not  ripen 
Into  a  lawful  marriage.  The  statutes  of 
C(rtorado  provide: 

"And  during  said  period  of  one  year  from 
the  granting  of  a  decree  of  divorce  neither  party 
thereto  shall  be  permitted  to  remarry  to  any 
other  person."    Rev.  St.  190S,  §  2122. 

The  Supreme  Court  of  Colorado  in  Matteote 
V.  Matteote  et  al.,  59  Colo.  566,  151  Pac.  448; 
says  In  the  syllabus: 

"Where  a  man  and  woman  married.  lived 
together  for  6  years,  entered  into  a  separation 
agreement,  Uved  -  apart  for  8  months,  durin| 
which  time  the  husband  secured  a  divorce,  and 
tticronfter  by  mutual  consent  of  the  parties  co- 
habited together  again  as  husband  and  wife 
in  the  seme  dwelling  without  remarriage,  theie 
being  continuous  and  mutual  acknowledgment 
of  the  married  relation  to  their  neighbors  and 
acquaintances,  and  they  enjoying  the  reputa- 
tion, and  living  separate  and  apart  from  others 
and  with  one  another  until  the  death  of  the  bos- 
band,  the  cohabitation  after  the  divorce  for  4^ 
years  waa  a  valid  common-law  marriage." 

Our  statute  on  the  subject  la  similar  to  that 
of  Colorado;  the  only  material  dUference 
being  the  time  within  which  the  marriage  li 
prohibited.  The  law  of  this  state  does  not 
make  it  unlawful  tar  parties  to  a  divorce  pro- 
ceeding to  remarry  each  other  before  the  ei- 
plratlon  of  six  months,  but  the  statute  pro- 
vides that: 

"It  shall  be  unlawful  for  either  party  to 
such  divorce  suit  to  marry  any  other  person 
within  six  months  from  the  date  of  decree  of 
the  divorcement." 

This  provision  was  Interpreted  by  the  Su- 
preme Court  of  the  Territory  in  a  crlmloal 
case  (Niece  v.  Territory,  ft  Okl.  535,  60  Pac. 
300).  The  court  used  this  language: 

"It  will  l>e  observed  that  the  indictment 
charges  that,  'Said  A.  P.  Niece,  then  and  tber« 
being,  did  then  and  there  unlawfully,  willfuUy 
and  feloniously,  marry  and  take  to  wife  one  N. 
J.  Overman,  and  to  her,  the  said  N.  J.  Over- 
man, waa  then  and  there  married  within  six 
months  from  the  date  of  the  decree  of  divorce- 
ment.' The  section  of  the  statute  under  which 
said  indictment  waa  drawn  expressly  provides 
that,  'It  Bhall  be  unlawful  for  either  party  to 
such  divorce  suit  to  marry  any  other  person 
within  six  months  from  the  date  of  the  decree  of 
divorcement.*  Hence  it  is  obvious  that  the 
words  'to  marry  any  other  person'  are  a  mater^l 
averment  of  me  indictment  The  indictment 
should  have  negatived  the  fact  that  the  said 
N.  J.  Overman  wss  not  the  former  wife  of  the 
defendant." 

The  law  favors  settlement  of  domestic  dlf- 
flcultles  and  reconciliations  between  husband 
and  wife.  It  la  evident  from  the  verbiage  of 
the  statute  that  the  lawmakers  had  in  mind 
such  recondUations  when  the  same  was  en- 
acted and  did  not  intend  to  prevent  a  ronar- 
rlage  of  the  same  parties  in  a  divorce  pro- 
ceeding. But  it  la  further  urged  that  the  evi- 
dence as  to  the  deceased  paying  board,  and 
the  r«nark8  of  Mrs.  Thomas  conceniing  the 
funeral  sermon,  were  sufficient  to  raise  an 
Issue  of  tact  aq  to  the  common-law  marriage. 
We  do  not  find  that  the  evidence,  If  true.  Is 
entirely  inconsistent  with  such  relaUonsfa^ 
The  husband  could  have  paid  board,  and  the 
marriage  relatloushlp  existed.  Such  arrange- 
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menta  are  aometlmea  made  between  hasband 
and  wife.  The  remarks  of  the  mother  to  the 
probation  ofQcer  merely  show  a  mother's 
solicitude'  for  her  son,  and  vere  In  the  nature 
of  an  evasion  of  further  questions,  which,  If 
answered  candidly,  might  have  taken  from 
her  the  custody  of  her  child.  When  we  take 
Into  consideration  the  evidence  showing  the 
immorality  of  the  deceased,  and  his  failure 
to  attend  church,  the  remark  of  Mrs.  Thomas 
concerning  a  preacher  Is  not  unusual.  Many 
times,  under  such  circumstances,  stem  but 
well-meaning  expounders  of  the  gospel.  In 
delivering  a  funeral  discourse  make  remarks 
Indicating  the  loss  of  hope  for  the  soul  of  the 
deceased,  which,  to  say  the  least  of  It,  do  not 
find  receptive'  lodgment  in  the  hearts  of  the 
b»eaved- 

[4,  S]  We  are  of  the  (pinion  that  the  evi- 
dence in  tbla  case  is  sufficient  to  warrant  the 
presumption  of  a  valid  common-law  marriage 
between  the  petitioner,  Missouri  A.  Thomas, 
and  the  deceased,  and  that  the  petitioner  was 
entitled  under  the  law  ut  this  state  to  name 
the  administrator. 

This  cause  is  reversed,  with  directions  to 
set  aside  the  Judgment  rendered,  and  render 
judgment  directing  the  county  court  to  rev<Ae 
the  letters  administration  beretofore 
grantedt  and  to  grant  letters  to  N.  J.  Oubser. 
or  to  any  other  competent  person  named  by 
Missouri  A.  Thomas;  the  costs  of  the  appeal 
to  be  assessed  against  the  defendants  in  er- 
ror. 

PBB  ODRIAM.  Adopted  In  whole. 


WESTLAEE  t.  COOPER  et  al.    (No.  8387.) 

(Supreme  Court  of  Oklahoma.    Feb.  12,  1918. 
Rehearing  Denied  March  26,  U18.) 

(Spllabua  it/  the  Court.}  • 

1  Bills  and  Notes  <^167  —  Negotiabilitt 
—accelerating'  matubrtt. 
The  negotiability  of  a  promissory  note  Is  not 
destroyed  by  interpolating  provisions  for  accel- 
erating its  .maturity  made  m  an  accompanying 
mortgage,  but  not  contained  in  such  note. 

2.  BiLUi  AND  Notes  «aa365(l)  —  Bona  Fide 
HoLDEB— Defenses. 

Defenses  available  between  prior  parties  to 
a  Dutiable  promissory  note  cannot  be  inter- 
posed to  defeat  recovery  thereon  In  an  action  by 
a  bolQer  in  due  course. 

3.  Appeal  and  Ebbob  ®=al73(l)— Theobt  of 
Defense. 

A  theory  of  defense  neither  suggested  by  the 
pleadings  nor  relied  upon  at  the  trial  will  not 
be  considered  upon  appeal. 

4.  Apfeaz,  and  Ereob  ^=>878(1)— Right  to 
Allege  Erbob— Dei'endant  in  Ebbob. 

"This  court  will  not  consider  whether,  in  the 
trial  of  a  cause,  there  was  error  in  a  ruling 
against  defendant  in  error,  not  involved  in  any 
error  assigned  by  plaintiff  in  error,  in  the  ab- 
sence of  a  cross-petition  in  error."  St.  Louis,  I, 
M.  &  S.  By.  Co.  V.  Lewis,  39  Okl.  677,  136  Pac 
396. 


Commisslonenf  Opinion,  Divl^on  Na  S. 
E*ror  from  District  Court,  Kingfisher  Coun- 
ty; James  B.  CuUlson,  Judge. 

Action  by  Elva  EL  Westlake  against  Henry 
Cooper,  Robert  Tutt,  and  others.  Judgment 
by  default  against  all  the  defendants  except 
defendant  Tutt,  who  answered,  and  recov- 
ered Judgment,  and  plaintiff  brings  error. 
Reversed,  and  cause  remanded  for  a  new 
trial. 

F.  L.  Boynton  and  C.  I/.  Billings,  both  of 
Kingfisher,  for  plaintiff  in  error.  McKeever 
&  Moore,  of  Enid,  for  defendant  in  error. 

BLEAKMORE,  a  This  action  was  com- 
menced In  the  district  court  of  Kingfisher 
county  on  December  18,  1914,  by  the  plaintiff 
In  error  against  defendants  In  error,  seeking 
recovery  upon  two  promissory  notes  and  the 
foreclosure  of  a  real  estate  mortgage  secur- 
ing same.  On  December  4, 1915,  Judgment  as 
prayed  was  rendered  upon  default  against  all 
defendants  except  Tutt,  who  had  answered. 

By  the  petition  it  is  allied,  In  substance, 
that  Henry  and  Carrie  Cooper  executed  and 
delivered  to  Robert  Tutt  th^  two  promis- 
sory notes  of  date  Nov^ber  22.  1913,  for 
$100  and  respectively,  bearing  interest 
at  the  rate  of  10  per  cent  i>er  annnm,  paya- 
ble at  the  office  of  Harry  C  Fitch,  Hennessey. 
Okl^  on  November  1,  1914,  and  November  1, 
U15,  together  with  a  real  estate  mortgage  se- 
curing the  same^  by  the  terms  of  which  mort- 
gage it  was  provided  that  "upon  default  of 
the  paymrat  of  any  part  of  the  principal  or 
interest  or  any  one  of  said  notes  at  matnilty, 
or  upon  the  failure  to  pay  any  lawful  assess- 
ment npon  said  premises  when  the  same  shall 
become  dne  and  payable,  eadi  and  all  of 
said  several  amounts  herein  secured  shall  im- 
mediately become  due  and  payable,  and  this 
instrum^t  shall  be  subject  to  foreclosure  ac- 
cording to  law" ;  that  before  the  m^urlty  of 
said  notes,  the  defendant  Tntt  indorsed  upon 
eadi  thereof,  "Pay  to  Harry  O.  Fitch.  Robert 
Tutt,"  and  contemporaneously  assigned  and 
transferred  the  mortgage  securing  same,  to- 
gether wltb  said  notes,  to  Harry  C.  Fitch; 
that  before  the  maturity  thereof,  for  a  valu- 
able consideration.  Fitch  Indorsed,  trans- 
ferred and  delivered  said  notes,  with  the 
mortgage  duly  assigned  by  him,  to  the  plain- 
tiff, Westlake;  that  on  the  day  of  Its  maturi- 
ty, through  a  notary  public,  plaintiff  duly 
presented  the  $100  note,  and  protested  same 
for  nonpayment,  and  pursuant  to  the  provi- 
sloD  of  the  mortgage,  on  December  15,  1914, 
declared  the  $225  note  due  and  payable,  and 
duly  presented  and  protested  It  for  nonpay- 
ment ;  that  at  the  time  of  making  said  pro- 
tests the  notary  public  posted  notices  of  the 
same  to  Robert  Tutt  and  Harry  C.  Fitch  to 
their  respective  post  office  addresses,  postage 
prepaid,  etc. 

Defendant  Tutt  answered  by  way  of  gen- 
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eral  denial,  and  as  a  "second  defense,'*  after 
admitting  the  indorsement  and  dellvei?  of 
the  notes  to  Fitch,  set  forth  that  such  in- 
dorsement was  only  for  the  purpose  of  trans- 
ferring the  notes  and  his  rights  under  a  cer- 
tain chattel  mortgage  which  he  alleged  had 
also  been  executed  as  security  for  the  pay- 
ment of  said  notes,  and  that  It  was  at  the 
time  agreed  l>etween  him  and  Pitch  that  he 
should  not  become  liable  as  endorser  upon 
said  notes.  He  further  alleged  that  he  as- 
^  signed  the  real  estate  mortgage  In  suit  "with- 
out recourse,"  but  that  after  Its  execution 
the  assignment  was  altered  to  read  "with  re- 
course." The  answer  to  the  second  defense 
alone  Is  verified. 

Trial  was  had  between  plaintiff  and  de- 
fendant Tutt  on  December  15,  1915,  at  which, 
over  objection,  defendant  was  permitted  to 
adduce  testimony  tending  to  sustain  the  the- 
ory of  his  answer  relative  to  the  alleged 
agreement  with  Fitch  releasing  him  from  lia- 
bility as  an  indorser.  The  court  changed  the 
jury  as  follows: 

"The  court  further  instructs  you  that  there 
is  but  one  question  for  you  to  determine  la  this 
case,  namely:  Were  the  notes  and  mortgage  in 
question  traded,  delivered,  and  assigned  by  Rob- 
ert Tutt  to  Harry  0.  Fitch  with  or  without  re- 
course?  •    •  • 

"The  court  instructs  the  jury  that  the  defend- 
ant Bobert  Tutt  in  this  case  alleges  and  says 
that  be  traded,  transferred,  and  assigned  the 
notes  in  question  and  the  mortgage  to  Harry 
C.  Fitch,  in  full  payment  for  a  house  and  lot 
in  the  city  of  Hennessey,  Okl.,  and.tbat  when  he 
delivered  said  mortgage  to  uie  said  Harry  C. 
Fitch  be  assigned  the  same  without  re* 
course.    •    •  • 

"In  this  connection  the  court  instructs  you 
that  said  alteration  is  a  very  material  altera- 
tion, and  the  burden  of  proof  is  upon  the  de- 
fendant Robert  Tutt  that  said  alteration  was 
made,  after  the  assignment  and  delivery  of  said 
notes  and  mortgage,  by  the  defendant  Robert 
Tutt,  to  Harry  C.  Fitch ;  and,  if  you  find  from 
the  preponderance  of  the  evidence  in  this  case 
that  the  said  notes  and  mortgage  were  sold  and 
delivered  to  the  said  Harry  C.  Fitch  'without  re- 
course,' and  that  the  assignment  of  said  mort- 
gage was  changed  or  altered  to  read  'with  re- 
course' after  said  notes  and  mortgage  were  as- 
signed and  delivered  to  the  said  Harry  C-  Fitch, 
then  it  will  he  your  duty  to  find  lor  the  def^d- 
ant  Robert  TutL** 

There  was  verdict  and  Jndt^ent  for  de- 
fendant, and  plaintiff  has  appealed. 

If  plaintiff  is  a  holder  in  due  course  of 
the  notes  In  suit,  then  clearly  the  collateral 
agreement  with  Fitch  to  the  effect  that  de- 
fendant sboDld  not  be  liable,  as  Indorser 
was  not  available  as  a  defense  to  this  action, 
and  the  instructions  above  set  forttr  were 
prejudidally  erroneous.  Section  4107,  R.  L. 
1910;  Hodgins  v.  Northwestnn  Finance 
Co.,  46  Okl.  95,  148  Pac.  717.  Defendant 
neither  pleaded  nor  attempted  to  prove  that 
plaintier  was  not  an  innocent  holder  of  the 
note  in  gnestlon  and  for  value  before  ma- 
turity. 

[1]  It  is  contended  by  defendant  that  the 
$225  note  is  not  payable  at  a  determinable 
future  time  Qij  virtue  o£  the  clause  in  the 


mortgage  accelerating  Its  maturity  If  de- 
fault be  made  in  the  paymoit  of  the  f  100 
note),  but  upon  a  contingency,  and  Is  there- 
fore nonnegotiable,  for  which  reason  plalntUT 
teold  not  take  It  as  a  holder  \n  due  course. 

By  the  Negotiable  Instruments  Law  (chap- 
ter 49,  R.  L.  1910)  It  is  provided: 

"Sec.  40r)l.  An  instrument  to  he  negotiable 
must  conform  to  the  following  require* 
ments;   •   *  • 

"Third.  Mast  be  payable  on  demand,  or  at  a 
fixed  or  determinable  future  time. 

"Sec.  4054.  An  instrument  is  payable  at  a 
determinable  future  time,  within  the  meaning  of 
this  chapter,  which  is  expressed  to  be  payable: 

"First  At  a  fixed  period  after  date  or  aigbt; 
or. 

''Second.  On  or  before  a  fixed  or  determinable 
future  time  specified  therein;  or, 

"Third.  On  or  at  a  fixed  period  after  the  oe-  ' 
curreuce  of  a  specified  event,  wbicb  is  certain  to 
happen,  though  the  time  of  happening  be  uncer- 
tam. 

"An  instrument  payable  upon  a  contingency  It 
not  negotiable,  and  the  happening  of  the  event 
does  not  cure  the  defect." 

Bfanifestly,  by  Its  own  terms,  the  note  in 
question  Is  exprensed  to  be  payable  at  a  fix- 
ed period  after  date,  and.  indq>aidentl7  of 
the  mortgage  accompanying  It,  Is  a  nego- 
tiable instrument.  Do  the  provisions  of  the 
mortgage  render  its  maturity  contingoit,  and 
thus  affect  its  negotiability? 

The  general  rule  frequoitly  announced 
in  this  Jurisdiction  is  that  a  note  and  a  mort- 
gage given  to  secure  its  payment  are  con- 
strued t<^ther  (Okla.  01^  Devtiopment  Go. 
V.  Plcard,  44  Okl.  674,  146  Pa&  81;  Sims  v. 
C!ent.  St  Bank,  165  Pac.  878;  First  Nafl 
Bank  T.  Howard,  1S8  Pac.  027,  not  yet  at' 
ficially  rep<»ted) ;  but,  so  far  as  we  are  in- 
formed, this  court  has  never  recognized  the 
doctrine  that  under  sndK  rule  the  negotlabU- 
tty  of  a  promissory  note  is  destroyed  by  inter- 
polating the  collateral  stipulations  of  an  ac- 
companying mortgage  not  contained  in  snch 
note.  If  such  were  the  rule,  every  note,  when 
secured  by  mortgage  however  simple  in  its 
terms,  might  be  derived  of  its  otherwise 
negotiable  character. 

It  will  be  noted  that  the  sttpnlation  tor 
acceleration  of  payment  is  contained  in  the 
mortgage,  and  not  in  the  notes  tiiemselves. 
The  notes  are  evidence  of  the  d^t.  fixing  the 
terms  and  time  ot  Its  payment.  The  mort- 
gage  givc»  a  lien  npon  real  estate  to  secure 
the  promise  to  pay  contained  in  the  note,  and 
merely  affords  an  additional  remedy-  for 
failure  to  perform  such  promise;  its  provl- 
edons  relating  wholly  to  the  security.  The 
holder  of  the  notes  might  have  abandoned 
the  mortgage  entirely  and  sued  and  recover- 
ed on  the  notes;  In  which  event  Hue  fact 
that  a  mortgage  had  been  given  as  security 
(no  matter  what  provision  it  contained  rela- 
tive to  acceleration  of  the  time  of  payment 
of  such  notes)  would  have  been  immaterial 
and  ineffectual. 

In  Farmers'  Nat.  Bank  v.  McCall,  25  OkL 
600.  106  Pac  866,  29  L.  &  A.  (N.  &)  217*  tt 
is  said: 
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"It  is  farther"  ineisted,  however,  that  section 
793,  Wilson's  Rev.  &  Ann.  St  Okl.  1903,  which 
provides,  'Several  contracts  relating  to  the  same 
matters  between  the  same  parties,  and  made  as 
'parts  of  substantially  one  transaction,  are  to  be 
taken  together,'  concludes  this  question  in  favor 
of  the  defendant  in  error.  This  section  was  bor- 
rowed by  the  lawmakers  of  the  territory  of 
Oklahoma  from  the  statutes  of  Dakota  Terri- 
tory. The  same  statute  was  retained  in  force  in 
the  state  of  Nxtrth  Dakota.  In  the  case  of  First 
National  Bank  of  St.  Thomas  v.  Flath,  10  N. 
D.  281.  86  N".  W.  867  (section  S900,  Rev.  Code 
M.  D.  1899),  this  section  was  construed  and  held 
to  constitute  a  rule  of  interpretation  merely  and 
united  several  contracts  into  a  sinsle  contract 
only  for  such  purposes,  and  that  a  real  estate 
mortgage  and  the  notes  secured  thereby  did  not 
constitute  a  single  contract,  but  remained  as 
separate  contracts,  except  for  the  purposes  of 
interpretatioD.  No  authority  Is  cited  by  the  de> 
fendant  in  error  construing  such  proTision  other- 
wise. We  necessarily  conclude  that  the  stipula- 
tion in  the  mortgage  regarding  attorney's  fees 
does  not  render  the  note  of  December  19th  non- 
negotiable.  It  is  also  a  well-sapported  rule  that* 
if  the  note  is  negotiable,  the  mortgage  securing 
the  same  shares  the  same  immunity  from  de- 
fense. First  Nat.  Bank  of  St.  Thomas  v.  Flath, 
10  N.  D.  281.  86  N.  W.  867;  Carpenter  t, 
Longan,  16  WaU.  271,  21  L.  Ed.  313.'' 

In  PhUUps  v.  WilUama,  83  OkL  766,  127 
Pac.  1072,  the  court  held: 

"Where  W.  and  wife  sued  P.  on  two  notes, 
doe,  respectively,  April  4,  1010,  and  September 
4,  1910,  and  to  foreclose  a  real  estate  mortgage 
executed  by  him,  of  even  date,  to  secure  their 
payment,  and  where  the  notes  contained  no  ref- 
erence to  the  mortgage  but  the  latter  provided 
that  upon  failure  to  pay  principal  and  interest 
as  evidenced  by  the  first  note,  the  mortgagees 
may  declare  the  whole  debt  due  'and  payable  at 
once  and  proceed  to  collect  said  debt  •  •  • 
and  to  foreclose  said  mortgage,'  Aeld  that,  al- 
though the  notes  and  mortgage  evidenced  sepa- 
rate contracts,  the  mortgagees  could  take  ad- 
vantage of  said  clause  to  foreclose,  and  that  a 
personal  judgment  on  both  notes  was  proper." 

And  It  quoted  with  aiKiroral  the  holding 
In  McClelland  t.  Bishop,  42  Oblo  St  124.  as 
fbUows: 

"Where  there  Is  a  series  of  n^otiable  notes 
in  the  usual  form,  for  distinct  sums  of  money, 
payable  at  distinct  and  specified  times  in  the  fu- 
tnre,  with  a  mortgage  to  secure  each,  according 
to  its  tenor  and  effect,  which  contains  a  stipula- 
tion that,  if  default  be  made  in  the  payment  of 
any  one  then  each  and  all  should  fall  due,  and 
this  mortgage  to  become  absolute  as  to  all  said 
notes  remaining  unpaid  at  the  happening  of  such 
default'  held  that  such  stipulation  relates  to  the 
remedy  by  foreclosure  or  other  proceed iiiirs  un- 
der the  mortgage,  and  upon  such  default  the 
mortgage  may  be  foreclosed  for  the  whoi<>  debt. 
It  is  a  stipulation  for  the  advantage  of  the 
mortgagee,  and  of  full  force  as  to  a  remedy  on 
the  mortgage,  hot  does  not  operate  to  vary  or 
extinguish  the  obligations  expressed  on  the  face 
of  the  notes  themselveB  for  general  purposes." 

In  Bright  t.  Offletd.  81  Wash.  442, 143  Pac. 
198,  constrning  provl^ons  of  the  uniform 
Negotiable  Instnunmts  lAvt  identical  with, 
fhoae  above  quoted  firom  our  statute,  It  is 
said: 

"According  to  what  we  believe  to  be  the  better 
rule,  a  mortgage  securing  e  note,  though  refer- 
red to  in  the  note,  but  without  expressly  adopt- 
ing its  conditions,  is  merely  ancillary  to  the 
D(rte,  and  the  conditions  found  in  the  mortgage 
atone  will  not  change  the  character  of  the  note 
as  a  negotiable  instrumenL  The  promise  to  pay 


is  held  to  be  a  distinct  agreement  from  the 
mortgage,  and,  if  couched  in  proper  terms,  the 
note  is  negotiable." 

In  Board  of  Trustees  of  Westminster  Col- 
lege T.  Peirsol.  161  Mo.  271,  61  S.  W.  8U,  It  is 
held : 

"Where  a  deed  of  trust  provides  that  in  de- 
fault in  the  payment  of  the  interest  the  whole 
note  shall  become  due  for  the  purpose  of  fore- 
closure, the  entire  note  becomes  due  for  that 
purpose  whenever  the*  interest  becomes  due  and 
remains  unpaid,  but,  except  for  that  purpose,  the 
note  Is  not  alfected  by  a  deed  of  trust. 

To  the  same  effect  is  Owings  v.  McEenzle, 
133  Mo.  323.  33  S.  W.  802,  40  L.  R,  A.  154. 

We  conclude  that  the  stipulation  In  the 
mortgage  accompanying  the  notes  in  suit  in 
no  wise  affected  their  negotiability,  and,  as  a 
corollary,  that  plaintiff  is  a  holder  thereof 
In  due  course. 

it,  3]  It  is  urged  by  defendant  in  his  brief 
that  the  provision  in  the  mortgage  to  the  ef- 
fect that  upon  default  in  the  payment  of  the 
first  note  the  second  should  immediately  be- 
come due  and  payable,  if  relating  merely  to 
the  foreclosure  of  such  Instrument,  could 
not  accelerate  the  maturity  of  the  second  note 
so  as  to  affect  his  liability  as  an  iudorser, 
and  therefore  the  notice  of  Its  dishonor  al- 
leged to  have  been  given  before  Its  maturity 
was  ineffectual,  and  also  that  the  action 
upon  such  note  was  prematurely  commenced. 

As  to  this  contention  it  seems  sufficient  to 
say  that  such  theory  of  defense  was  not  sug- 
gested by  the  pleadings  or  relied  upon  at  the 
trial  in  the  court  below,  but  is  presented  here 
for  the  first  time,  and  therefore  may  not 
properly  be  considered  Buel,  Pryor  &  Daniel 
V.  St.  Louis  &  S.  F.  Ry.  Co.,  not  yet  officially 
reported,  163  Pac.  536. 

Defendant  further  contends  that,  notwith- 
standing he  was  permitted  to  Introduce  evi- 
dence and  prevail  In  the  trial  court  upon  a 
theory  of  defense  not  available  against  plain- 
tiff, yet  the  judgment  in  his  favor  was  proper- 
ly rendered,  and  should  be  affirmed,  for  the 
reason  that  plaintiff  failed  to  establish  that 
notice  of  dishonor  of  the  notes  in  suit,  with- 
out which  he  was  discharged  from  liability 
as  an  indorser,  was  given  him  as  required  by 
the  Negotiable  Instruments  Law,  and  upon 
this  phase  of  the  case  Insists  that  the  court 
below  erred  In  overruling  his  demurrer  to 
plaintiff's  evidence. 

Under  the  rule  which  obtains  In  this  Juris- 
diction we  are  precluded  from  considering 
the  action  of  the  trial  court  In  this  regard. 

[♦]  In  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Lew- 
is, 39  Okl.  677,  136  Pac.  396.  it  la  held : 

"This  court  will  not  consider  whether,  on  th6 
trial  of  a  cause,  there  was  error  in  a  ruUng 
against  defendant  In  error,  not  involved  in  any 
error  assigned  by  plaintiff  in  error,  in  the  ab- 
sence of  a  cross-petition  in  error." 

And  in  the  body  of  the  opinion  it  is  said : 

"At  the  conclaaion  of  the  evidence  the  trial 
court  sustained  a  demurrer  to  the  evidence  offer- 
ed for  the  purpose  of  showing  subsequent  illness 
resulting  from  the  cold  suffered  by  plaintiff 
while  in  the  waiting  room,  and.  by  the  instruc- 
tions given  the  jury,  limited  her  right  of  recov- 
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«r7  to  pain  and  suffering  experienced  by  her 
during -Uiat  time;  but,  altboagb  plaintiff  except- 
ed and  at  this  time  complains  of  this  action  of 
the  bial  court,  she  has  not  filed  cross-assign- 
ment of  errors  here,  and  we  are  unable  to  con- 
sider whether  there  was  error  in  this  ruling." 

In  Hume,  Trusted,  v.  Brown  Shoe  Co.,  33 
Okl.  634,  12«  Pac.  823,  it  is  held: 

"Alleged  errors  committed  by  the  trial  court, 
of  which  (leffDilant  in  error  complains  will  not 
be  considered,  but  held  to-  be  waived,  where  no 
cross-petition  in  error  is  filed." 

And  in  the  body  of  the  opinion  it  la  said : 
"Counsel  for  defendant  seeks  to  present  in  bis 
brief  the  error  which  he  contends  the  court  com- 
mitted in  overruling  his  motion  striking  at  the 
service  had  in  this  case;  it  being  his  claim  that 
the  same  was  insulBcient  to  secure  jurisdiction 
of  the  defendant,  and  that  the  judgmeot  render- 
ed herein  was  therefore  void.  No  croas-petition 
in  error  setting  forth  this  error  was  Sled;  and, 
in  the  absence  thereof,  the  error  complained  of, 
if  any  existed,  cannot  be  considered,  and  will  be 
held  to  have  been  waived." 

"An  error  complained  of  by  a  defendant  in 
error  will  not  be  considered  in  this  court  when 
he  fails  to  file  a  cross-petition  in  error." 

See  Banna  v.  Barrett,  30  Kan.  446, 18  Pac. 
407.   See,  also,  Watersou  t.  Devoe,  18  Ean. 

223. 

Because  of  the  error  in  the  instructions 
submitted  to  the  jury  the  judgment  should  be 
reversed,  and  the  cause  remanded  tor  a  new 
trlaL 

PER  CURIAM.  Adopted  In  whole. 


rntST  NAT.  BANK  OF  DALTON,  OHIO,  T. 

CUMMINGS.    (No.  8712.) 
(Supreme  Court  of  Oklahoma.  March  26, 1918.) 

(Bvllahu*  hy  the  Court.} 

1.  Bnxs  AND  Notes  *=>330— NKaonABiuTr 

— PUBCHASEB  AS    "ISDOBSEE*'— DEFENSES. 

When  a  payee  of  a  negotiable  promissory 
note  transfers  it  by  indorsing  thereon,  "For 
value  received  I  hereby  guarantee  payment  of 
the  within  at  maturity,  or  au^  time  thereafter, 
with  interest  at  the  rate  of  eight  per  cent  per 
annum  until  paid  waiving  demand,  notice  o( 
nonpayment,  and  protest,"  the  purchaser  is  an 
indorsee  wiuiin  the  rule  protecting  an  innocent 
purchaser  of  such  paper  in  due  course  for 
value,  and  before  maturity  against  deftaises  good 
between  the  original  parties. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phraees,  Second  Series,  Indorsee.] 

2.  Case  Ovbbbuled. 

The  ^ase  of  Ireland  et  aL  v.  H.  W.  Floyd, 
42  Oki.  609,  142  Pac.  401,  L.  R.  A.  1915C,  661, 
is  expressly  overruled. 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Major  County; 
James  B.  CulUson,  Judge. 

Action  by  the  First  National  Bank  of  Dal- 
ton,  Ohio,  against  William  U  Cumminga. 
Judgment  for  defendant,  and  plaintiff  brings 
error.  Reversed  and  remanded,  with  instruc- 
tions to  set  aside  judgment  and  to  grant  a 
new  trial. 

C.  B.  Wood,  of  Fairvlew,  and  D.  H.  Den- 
man,  of  Okmulgee,  for  plaintiff  in  error. 


Harry  Randall,  of  Falnlew,  for  defendant 
in  errOT. 

COLLIER,  C.  nils  is  an  action  brought 
by  the  plaintiff  in  error,  hereinafter  styled 
plaintitr,  against  the  defendant  In  error, 
hereinafter  styled  defendant,  and  other  per- 
sons who  were  not  served,  to  recover  upon 
a  promissory  note,  which  said  note,  and  the 
indorsement  thereon  Is  as  follows,  to  wit: 

"*400.00.  Togo,  Okla.,  Nov.  25, 1909,  June  7. 
1911,  after  date,  for  value  received,  wo  jointly 
and  severally  promise  to  pay  to  Clyde  B.  Rudy 
or  order  four  hundred  and  no/100  at  the  Cleo 
State  Bank,  with  interest  at  8  per  cent,  per 
annum,  Inti^st  payable  annually  from  date. 

"Oscar  G.  Peck. 

"William  L.  Cummings. 

"D.  C.  Cox. 

*'Dau  Robiaon. 

"H.  O.  Shroyer." 

Notary  indorsement  on  face  of  note: 
"Protested  for  nonpayment,  June  10,  1911. 
J,  E.  Green,  N.  P.  $2.00  $402.00  $402.00." 

Indorsement  on  bade  of  said  note: 

"For  value  received  I  hereby  guarantee  pay- 
ment of  the  within  at  maturity,  or  any  time 
thereafter,  with  interest  at  the  rate  of  ei^t 
per  cent,  per  annum  until  paid  waiving  demand, 
notice  of  nonpayment,  and  protest. 

"[Signed]  Clyde  £.  Rudy.'* 

The  Issues  were  tried  between  the  plain- 
tiff and  defendant  The  defmdant,  Com- 
mings,  filed  an  amended  answer  In  which  he 
admitted  the  eucutlon  of  the  note  sued  isp- 
on,  but  alleged  that  the  note  was  secured  by 
fraud  and  false  representations.  He  also  al- 
leged that  the  note  was  given  In  part  pay- 
ment for  a  stallion,  jtrintly  purchased  by  a 
number  of  persons,  and  that  It  was  agriBed 
between  the  purchasers  and  tbe  agent  of  the 
seller  that  each  of  the  purchasers  should 
give  his  separate  note  for  his  s^rate  share 
in  the  enterprise,  and  that  each  should  be 
liable  for  bis  own  share  only ;  that  the  note 
sued  on  was  procured  by  an  ^«it  of  tbe 
payee  by  coming  to  bis  house,  lit  up  by  a 
smoky  old  lantern,  misrepresenting  the  con- 
tents of  the  note,  reading  the  same  Incor* 
rectly,  and  that  by  reason  of  foiling  eyesight 
and  tbe  smoky  <dd  lantern  defenduit  could 
not  see  to  read  the  note.  A  failure  of  guar- 
anty In  the  sale  of  the  stallion  was  also  al- 
leged, and  evidence  admitted  tending  to  prove 
a  breach  of  warranty  In  the  sale  of  the  stal- 
lion for  which  the  note  sued  upon  was  given. 
The  plaintiff  replied  and  denied  all  the  ma- 
terial allegations  contained  in  tbe  amended 
anawer  of  the  defendant.  Tbe  note  was  In- 
troduced In  evidence,  and  tbwe  was  evidence 
that  the  bank  purchased  tbe  note  in  good 
faith,  in  due  course  of  business,  for  valne, 
-before  nuturlty.  Under  tbe  view  we  take 
of  the  case,  we  dean  It  unnecessary  to  set 
up  the  evidence  of  the  defendant  tending  to 
support  any  of  the  equities  set  up  by  him  In 
his  amended  answer. 

Among  other  Instructions,  the  court  In- 
structed the  Jury: 
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"Xa  8.  The  Jury  Is  further  inatructed  tiiat 
the  note  in  suit  is  nonnegotiable  and  that  the 
plaintiff  in  this  case  took  the  note  in  suit  from 
Clyde  E.  Rudy  subject  to  all  the  equities  and 
detenses  against  it;  in  favor  of  the  defendant, 
that  the  defendant  would  have  had  if  the  note 
had  remained  in  the  hands  ot  the  said  Budy* 
and  the  fact  that  the  note  ia  nonnegotiable  vas 
notice  to  the  plaintiff  of  snch  equities  ajid  de- 
fenses." 

LI  J  The  defendant  insists  that  the  indorse- 
ment on  the  bach  of  the  note,  "For  value  re- 
celved,  I  hereby  guarantee  payment  of  the 
within  at  maturity,  or  at  any  time  there- 
after, with  interest  at  the  rate  of  eight  per 
cent,  per  annum  until  paid,  waiving  demand, 
notice  of  nonpayment,  and  protest,"  is  not 
such  an  indorsement  as  to  shut  out  the  equi- 
ties of  the  original  makers  of  the  note. 

If  the  note  was  nonnegotiable  then  It  was 
subject  In  the  hands  of  the  plaintiff  to  the 
equities  of  the  maker  against  the  original 
payee,  and  such  equities  was  a  defense  to 
this  action.  On  the  other  hand,  if  the  note 
was  negotiable,  and  plaintiff  acquired  the 
same  in  good  faith.  In  due  course  of  busi- 
ness for  value  before  maturity,  and  without 
notice  of  the  equities  of  the  defendant,  tbe 
defenoant  could  not  avail  himself  In  this  ac- 
tion of  the  defenses  attempted  to  be  Inter- 
'  posed  by  his  amended  answer.  It  therefore 
foUpws  that  the  controlling  question  In  tbe 
Instftnt  case  is  as  to  the  negotiability  of  the 
note  sued  upon.  Tbe  authorities  are  not  In 
harmony  upon  this  question. 

In  McNary  et  al.  v.  Farmers'  Nat  Bank, 
33  Okl.  1,  124  Pac.  286.  41  L.  R.  A.  (N.  S.) 
1009,  Ann.  Cas.  1914B,  248,  It  Is  held: 

"An  indorsement  on  the  back  of  a  nonnexo- 
tiablc  promissory  note,  which  reads :  'For  value 
received  I  hereby  guarantee  the  payment  of 
the  within  note  at  maturity,  or  at  any  time 

thereafter,  with  interest  at  the  rate  ot   

per  cent  per  antium  until  paid.  Waiving  de- 
mand, notice  of  nonpayment  and  protest,  as 
eollateraV— signed  by  the  payee,  li  anfficient  to 
pass  the  title  to  the  paper.*' 

In  tbe  (v>inlon  in  said  case  Is  the  fcdiowtng 
from  tbe  opinion  In  Roblnsou  t.  Lair,  31 
Iowa,  9: 

"It  1b  insisted  that  the  writing,  on  the  back 
of  tbe  note,  as  follows:  'For  value  received,  we 

guarantee  the  payment  of  the  within  note,  and 
ereby  waive  demand,  and  notice  of  nonpay- 
ment'— does  not  amount  to  an  indorsement  of 
the  note,  and  does  not  express  an  intention  to 
convey  the  title  from  payees  to  plaintiff.  We 
confess  ourselves  unable  to  give  effect  to  the 
contract  of  guaranty  of  payment  md  waiver 
of  demand  and  notice,  if  the  payees  stiU  intend 
to  retain  the  title.  The  writmg  simply  consti- 
tutes an  iudorsemcnt,  with  *an  enlarged  liabil- 
ity." 

In  the  case  of  Kellogg  t.  Douglas  Co. 
Bank,  58  Kan.  43,  48  Pac.  B87,  62  Am.  St 
Rep.  596,  the  indorsement  reads: 

"For  value  received,  we  hereby  guarantee  pay- 
ment of  within  note  at  maturity,  waiving  de- 
mand, protest,  and  notice  of  protest." 

Tbe  court  in  said  case  said: 

"The  indorsement  to  the  Chemical  National 
Bank  was  sufficient  It  was  placed  on  the 
back  of  the  note,  and,  while  It  was  a  guaranty 
of  payment,  it  was  also  an  indorsement  of  the 
note.    The  guaranty  itself  would  be  senseleas 


and  wholly  inoperative,  unless  the  note  was 
transferred  by  tbe  payee  to  a  third  party.  Such 
indorsements  are  not  at  all  uncommon.  •  •  • 
This  was  both  a  guaranty  and  an  indorsement, 
which  passed  a  fuU  title  to  tbe  note." 

Section  4682,  Berlaed  Laws,  reads: 

"In  the  case  of  an  assignment  of  a  thing  in 
action,  the  action  of  the  assignee  shall  be  with- 
out prejudice  to  any  set-off  or  other  defeuse  now 
allowed ;  but  this  section  shall  not  apply  to  ne- 
gotiable bonds,  promissory  notes,  or  bills  of  ex- 
change, transferred  in  good  faith  and  upon  good 
consideration,  l>ofore  oiie." 

In  G.  S.  Maddoz  v.  M.  Y.  Duncan,  Supreme" 
Court  of  Missouri  (Division  No.  2)  143  Mo. 
613,  45  S.  W.  688,  41  L.  B.  A.  581,  65  Am.  St 
Rep.  678,  it  la  held: 

"One  who  writes  on  the  hack  of  a  note  an  as- 
signment with  a  guaranty  of  payment  is  an  in- 
dorser." 

In  the  notes  of  L.  R.  A.  (volume  C)  (N.  S.) 
661,  to  the  said  case  of  Frank  N.  Ireland  et 
al.  V.  H.  W,  Floyd,  42  Okl.  609,  142  Pac  401, 
L.  R.  A.  19150,  661,  we  find: 

"As  said  in  Hendrix  v.  Bauhard  Bros.,  138 
Ga.  473.  43  L.  R.  A.  (N.  S.)  1028,  75  S.  E. 
588,  Ann.  Cas.  1913D,  688:  'On  the  subject 
of  indorsements  like  the  one  here  involved,  there 
are  two  conflicting  lines  of  authority.  On  the 
one  hand  it  has  been  held  by  the  Supreme  Court 
of  United  States  and  some  inferior  federal  courts 
and  by  the  courts  of  two  or  three  states,  that 
an  entry  of  a  guaran^  followed  by  tbe  signa- 
ture of  the  payee  on  the  back  of  a  note  pay- 
able to  order  does  not  amount  to  such  an  in- 
dorsement as  to  carry  title  and  cut  off  defens- 
es existing  against  the  payee.  •  •  •  The  rea- 
soning on  which  this  class  of  cases  is  based  is 
that  the  indorsement  is  not  in  blank,  but  is 
filled  up;  that  it  expresses  fully  the  contract, 
and  can  raise  no  impUcation  of  another.  Op- 

fiosed  to  this  view  arc  the  decisions  in  a  very 
Qrge  number  of  states.  Numerically,  the  lat- 
ter class  of  decisions  greatly  preponderates, 
and  we  think  tbe  reasoning  on  which  they  are 
based  is  sonnder  than  that  contained  in  the 
class  first  mentioned.'  And,  accordingly,  it  is 
held  in  this  case  that  an  indorsement,  'For  val- 
ue received,  we  hereby  warrant  tbe  makers  of 
this  note  financially  good  on  execution.'  Writ- 
ten and  signed  by  the  payees  on  the  back  of  a 
promissory  note  payable  to  order,  which  they 
have  negotiated  and  delivered  for  value,  is  suf- 
ficient to  transfer  title  to  tbe  note ;  and  if 
made  before  maturity  to  a  bona  fide  purchaser, 
without  notice  of  any  defense,  he  will  be  protect- 
ed from  all  defenses  which  the  maker  may 
have,  except  those  expressly  allowed  by  stat- 
ute," 

In  M.  W.  Dunham  y.  Peter  J*.  Peterson  et 
al.,  5  N.  D.  414,  67  N.  W.  293.  36  L.  R.  A. 
232,  57  Am.  St  Rep.  656,  It  Is  held: 

"When  the  payee  of  a  negotiable  promissory 
note  transfers  it  by  indorsing  thereon  a  guar- 
anty of  payment  the  purchaser  is  an  indorsee, 
within  the  rule  protecting  an  innocent  purchaser 
of  such  paper  for  value,  and  before  maturity, 
against  defenses  good  between  the  original  par- 
ties." 

In  said  case  of  M.  W.  Dunham  v.  Peter  L. 
Peterson  et  al.  supra,  the  authorities  pro  and 
con  upon  the  question  of  the  negotiability 
of  a  promissory  note,  which  has  been  in- 
dorsed as  tbe  note  upon  wblcb  this  action  is 
predicated,  are  gathered  In  the  notes  to  said 
case,  to  wblcb  reference  la  made. 
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In  EellogK  t.  Douglas  County  Bank  et  aL, 
58  Kan.  43.  48  Pac.  587.  62  Am.  St.  Bep.  080. 
It  Is  held: 

"Ad  iDdorsement  made  on  the  back  of  prom- 
issory Dote  Id  the  followiog  language:  'For 
value  received,  we  hereby  guarantee  payment  of 
withu  note  at  maturity,  waiving  demand,  pro- 
test, and  notice  of  protest,'  signed  by  the  payee 
of  the  note,  is  a  commercial  indorsement  as  well 
as  a  guaranty  of  payment ;  and,  the  note  being 
negotiable  in  form,  Is  sufficient  to  pass  a  valid 
titJe  tu  the  paper  and  protect  an  innocent  pur- 
chaser thereot 

Id  Maogold  &  Glandt  Bank  T.  Utterback, 
160  Pac.  713,  L.  R.  A.  1917B,  364,  It  Is  held: 

"When  the  payee  of  a  negotiable  promissory 
note  transfers  it  hy  indorsing  thereon:  'Pay- 
ment guaranteed.  Protests  waived'— the  pur- 
chaser is  an  'indorsee,*  within  the  rule  protecting 
an  innocent  purchaser  of  such  paper  for  value 
and  before  maturity  against  defenses  good  be- 
tween the  original  parties." 

In  said  last-named  case  CommtssdoQer 
Matthews,  in  a  well-considered  opinion,  cites 
many  authorities  upon  the  question  at  bar. 
and  holds  Oiat  notwltbstanding  the  case  of 
Ireland  et  al.  v.  Floyd,  supra,  that  holds: 

"The  word  'For  value  received  I  hereby  guar- 
antee payment  of  the  within  note  and  waive  de- 
mnnd  and  notice  of  protest  on  same  when  due,' 
written  on  the  back  of  a  note  by  the  payee,  do 
not  constitute  an  indorsement  and  transfer  in 
due  course,  but  constitute  a  mere  guaranty  of 
payment.  And  the  maker  of  such  note  is  en- 
titled to  make  the  same  defenses  against  same 
in  the  hands  of  the  holder  under  such  guaranty 
that  he  would  be  entitled  to  make  if  it  were  in 
the  hands  of  the  original  payee" 

— Is  not  the  law,  and  indirectly  overrules 
said  case  of  Ireland  et  al.  v.  Floyd,  supra. 

[2]  While  the  holding  In  Ireland  v.  Floyd, 
supra,  is  supported  by  a  respfectable  line  of 
autborlttes.  we  think  the  weight  of  authority 
aud  the  best  reasoned  cases  are  against  the 
holding  in  said  case,  besides,  regardless  of 
what  may  have  been  held  in  other  jurisdic- 
tions, the  weight  of  authority  in  this  Juris- 
diction (McNar.v  et  al.  v.  Farmers'  Nat.  Bank, 
supra,  and  Mangold  &  Glandt  Bank  v.  Utter- 
back,  supra)  is  that,  under  the  indorsement 
of  the  note  hfre  sued  upon,  the  note  was  a 
negotiable  note  and  the  defense  attempted  to 
be  interposed  by  the  defendant  could  not 
legally  defeat  a  recovery  by  the  plaintiff, 
and  the  court  committed  reversible  error  in 
giving  said  Instruction  No.  8,  which  instruct- 
ed the  Jury  "that  the  note  was  nonnegotlable, 
and  the  defendant  entitled  to  Interpose  his 
equities  against  a  recovery  thereon."  The 
defendant  not  having  Interposed  any  legal 
defense  to  the  action  was  entitled  to  Judg- 
ment upon  the  note  sued  upon.  The  case  of 
Ireland  v.  Floyd,  supra.  Is  hereby  expressly 
overruled. 

This  cause  Is  reversed  and  remanded,  with 
instructions  to  the  trial  court  to  set  aside 
the  Judgment  rendered  in  favor  of  the  de- 
fendant, and  to  grant  a  new  trial. 


PER  CURIAM.    Adopted  In  whole. 


>  <«8  Okl.  SS) 

In  n  URST  STAT^  bake  of  OKLA- 
HOMA CITY.    (No.  8814.) 

(Supreme  Court  of  Oklahoma.   Jan.  29.  1918. 
Rehearing  Denied  March  26, 191&) 

(BylJabut  hjf  the  Court.) 

1.  Taxation  «=»218  —  EXEHPnoRB— GoRsn- 
TunoNAL  PaovisiONa 

Section  7  of  the  act  of  March  6,  1913  (Sess. 
Laws  1913,  p.  30),  making  depositors'  guarantr 
fund  warrants  "Nontaxable  for  any  purpost 
whatsoever,'*  is  not  repugnant  to  section  DO,  art 
5,  of  the  Constitution,  placing  en  inhibition  up- 
on the  Legislature  from  paasutg  laws  exempting 
property  from  taxation. 

2.  TAXAnOR   «3»218  —  BxniFTIOMB-^ITBTI- 
TDTIOMAL  PBOVIBIOHS— "PHOPBRTT." 

Section  50,  art.  5,  of  the  Constitution,  pro- 
hibiting the  Legislature  from  passing  laws  ex- 
empting any  property  within  the  state  from 
taxation,  except  such  as  is  named  in  section  6, 
art.  10.  was  not  intended  to  prohibit  Qie  Legis- 
lature from  exempting  warrants  issued  by  the 
state  banking  board,  pursuant  to  statutory  au- 
thorization, ID  aid  of  the  depositors'  guaranty 
fund.  Such  warrants  being  instrumentalities 
of  government  do  not  constitute  "property" 
within  the  meaning  of  the  constitutional  limita- 
tion against  exempting  property  from  taxation, 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Prop- 
erty.! 

3.  Appeax,  ano   Ebbob  «=9761,  1078(1) 
Bbiefs— Review. 

The  primary  object  of  a  brief  Is  to  otfvey 
infonnattoQ  to  the  court.  This  cannot  betfone 
without  clearly  stating  the  manner .  in  which 
the  controverted  points  arose,  the  facts  which 
constitute  the  groundwork  of  the  legal  dispute, 
and  the  governing  propositions  of  law.  This 
court  is  not  required  to  examine  the  record  in 
search  of  prejudicial  errors  not  pointed  out  in 
compliance  with  its  rules,  or  to  decide  grave  and 
difficult  law  questions  not  urged  and  supported 
by  argument  and  the  citation  of  authorities 
where  possible. 

Error  from  District  Conrt,  <^lahoaui 
County :  Frank  Mathews,  Judpe. 

Proceeding  instituted  for  the  correction  and 
adjustment  of  the  assessment  of  the  property 
of  the  First  State  Bank  of  Oklahoma  City 
for  the  year  1915.  From  a  Judgment  of  the 
district  court  reversing  an  order  of  the  coun- 
ty board  of  eqnalizatl<m  ot  Oklahoma  comi- 
ty, the  board  brings  error.  Affirmed. 

Charles  B.  Selby,  Co.  Atty.,  and  Porter  H. 
Morgan,  Asst  Co.  Atty.,  both  of  Oklahoma 
City,  for  plaintiff  In  error.  Asp,  Snyder, 
Owen  &  Lybrand  and  George  B.  Bittenhouse, 
all  of  Oklahoma  City,  for  def^dant  In  error. 

SHARP,  0.  J. .  [S]  The  one  aesigameDt  of 
error  contained  in  the  brief  of  plaintiffs  in 
error  is  tliat: 

"The  lower  court  erred  In  reversing  the  action 
of  the  board  of  county  commissioners  sitting 
as  a  board  of  equalization." 

The  assignment  Is  insufficient  under  rule 
26  of  the  Supreme  Court  (47  Okl.  page  x, 
165  Pac.  Ix)  to  present  for  review  the  errors 
alleged  to  have  been  committed  by  the  trial 
court.  By  it  we  are  not  informed  in  what 
respect  the  trial  court  erred,  but  simply  that 


«=9For  otber  eases  are  wuns  topic  and  KEY-NUHBSa  la  aU  K«y-Nuinb«r«d  Dls«>ts  and  ladaxM 


Digitized  by 


Google 


OkL) 


US  RE  FIRST  STATE  BANK  OF  OELA  HOMA  CITY 


8G5 


It  did  err ;  neither  are  we  able  to  say,  from 
an  examination  of  the  record,  of  what  the 
error  consisted,  as  the  journal  entry  ta  In- 
complete and  <^TloaBly  omits  a  portion  of  the 
findings  of  the  court,  as  well  as  the  conclu- 
aioDS  based  thereon.  Aside  from  the  statute 
authorlxlnK  the  issuance  of  the  depositors' 
guaranty  fund  warrants,  and  section  60,  art. 
6,  of  the  Constitution,  we  are  cited  to  no  au- 
thorities In  support  of  the  contention  of  the 
plaintm  In  error.  Questions  Involving  the 
proper  method  of  taxation  of  state  banks,  or 
of  the  shareholders  therein,  as  lyell  as  of  the 
right  of  one  or  the  other,  to  a  deduction  from 
the  assessed  value  of  the  property  taxed  on 
account  of  corporate  owuershlp  of  public  se- 
curitles,  are  too  Important  to  be  determined 
In  advance  of  a  full  discussion  upon  a  case 
properly  presented- 

[1,1]  ^Notwithstanding  the  failure  to  ob- 
serve and  comply  with  the  well-known  rule  of 
the  court  as  to  the  requisites  of  the  brief  of 
plalntUt  In  error,  we  believe  that  the  public 
Importance  of  the  question  of  the  taxability 
of  the  depositors'  guaranty  fund  warrants 
la  such  that  the  court  should  decide  the  one 
and  only  question  briefly  considered  by  coun- 
sel for  plaintiff  In  error ;  that  Is,  the  power 
of  the  Legislature  to  exempt  from  taxation 
the  depositors'  guaranty  fund  warrants  Is- 
sued by  the  state  banking  board  under  au- 
thority of  sectiOT)  6,  c.  22.  of  the  act  of  March 
6,  1918  (Sess.  Laws  iBi3,  pp.  27-^),  and  by 
section  7  ot  which  act  It  waa  provided  that 
"said  warrants  shall  be  nontaxable  for  any 
purpose  whatsoever."  It  Is  urged  that  as 
section  BO,  art.  5,  of  the  Constitution,  forbids 
the  Legislature  from  enacting  a  law  exempt- 
ing any  property  within  the  state  from  taxa- 
tion, exc^t  as  otherwise  provided  in  the  Con- 
stitution, and  as  the  guaranty  fund  warrants 
do  not  come  within  the  terms  <a  section  6, 
srt.  10,  of  the  Constitution,  defining  what 
property  shall  be  exempted  from  taxation,  the 
act  Is  repugnant  to  the  Constitution,  and  that, 
notwithstanding  the  legislative  intention  to 
exempt,  the  exemption  provision,  because  of 
the  constitutional  limitation,  must  fall. 

Th^  general  question  of  the  power  of  the 
Leglsratnre  to  exempt  public  securities  In  the 
form  of  bonds  from  taxation  was  Involved 
and  decided  by  this  court  In  Re  Assessment 
First  National  Bank  of  Chlckasha,  160  Pac. 
469,  L.  R.  A.  1917B,  204.  It  Is  contended, 
however,  by  plaintiff  in  error,  that  the  deci- 
sion In  that  case  should  not  control  the  case 
at  bar.  The  Cbickasha  Case  involved  the 
taxability  of  state  public  building  bonds  au- 
thorized by  chapter  89  of  an  act  of  the  Leg- 
islature approved  Sfarch  15,  1911  (Sess.  Laws 
1910-11,  pp.  194-199),  paragraph  7  of  which 
provided  that  the  bonds  so  issued  should  be 
nontaxable  for  any  purpose.  In  that  case  we 
said  that: 

"The  proceeds  of  the  sale  of  the  bonds,  antbor- 
faed  by  the  act,  were  to  be  used  by  the  state  for 
the  payment  of  the  construction  oi  needed  chari* 
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table  and  penal  Institntituis  and  public  bnlld- 
inss.  Such  was  the  governmental  object  sought 
to  be  effected  by  the  issuance  and  sale  of  said 
bonds.  To  its  accomplishment  the  good  faitb  of 
the  state  was  solemnly  pledged  to  safely  keep 
and  preserve  the  proceeds  of  the  sale  and  rental 
of  the  public  lands  of  the  state,  named  in  the 
act.  and  to  apply  said  proceeds  to  the  payment 
of  the  bonds  issued,  with  interest  thereon,  as 
the  same  matured.  It  was  necessary,  or  at 
least  80  considered,  that  the  credit  of  the  state 
be  employed  In  order  that  it  mi^bt  promptly  and 
faithfully  dischat^e  the  obligations  assumed  by 
and  resting  upon  it.  The  issuance  of  bonds  se- 
cured in  the  manner  provided  for  was  a  method 
usual  and  ordioary  of  using  the  state's  credit. 
When  a  state  issaes  Its  bonds  in  conformity  to 
law  in  order  to  raise  money  to  accomplish  and 
carry  out  a  govemmental  purpose,  the  inatru- 
menta  issued  by  it  for  that  purpose  are  instru- 
mentalities of  government.  Such  obligations 
constitute  the  means  resorted  to  by  tbe  state  to 
effectuate  the  powers  of  government.  In  the 
hands  of  the  purcbasers  such  credits  may  be  the 
subject  of  taxation,  unless  because  of  some  su- 
perior intervening  right,  providing  the  intention 
to  tax  is  manifest.  Cases  involving  the  liabil- 
ity of  state  or  munidpal  bonds  to  taxation  very 
generally  hold  that  laws  providing  for  tbe  impo- 
sition of  taxes  will  not  be  construed  to  authonze 
the  collection  of  a  tax  upon  such  bonds,  unless 
there  is  in  the  law  clear  language  that  such  was 
the  legislative  intent  Tbe  statute  authorizing 
the  Issuance  of  tbe  bonds,  it  must  b«  ran^ber- 
ed,  in  terms  provided  that  they  should  be  non- 
taxable. Tbe  pledged  immunity  on  the  part  of 
the  state  attached  in  the  act,  so  that  at  no  pe- 
riod of  time  were  the  bonds  subject  to  taxatioa." 

But  the  rule  there  invoked  and  applied, 
it  would  seem,  Is  decisive  of  the  case  at  band, 
as  a  close  analysis  of  the  appllcatory  prin- 
ciple will  disclose.  Each  Involves  the  concep- 
tion and  administration  of  a  CMnprehenalve 
scheme  of  legislation;  the  Instant  one,  the 
control  of  the  state  over  banks  organized  and 
doing  business  und&r  its  laws,  and  tbe  secur- 
ity afforded  depositors  therein ;  and,  In  a 
sense,  the  business  public  generally.  In  the 
1913  act  is  found  express  authority  for  the 
Issuance  of  certificates  of  indebtedness  to  be 
known  as  "Depositors'  Guaranty  Fund  War- 
rants of  tbe  State  of  Oklahoma,"  whenever 
the  depositors'  guaranty  fund  on  hand  should 
be  Insutficient  to  pay  tbe  deposits  of  failed 
banks,  or  other  Ind^tedness  properly  charge- 
able against  tbe  same,  in  order  that  the  bank- 
ing board  might  be  able  to  liquidate  the  de- 
posits of  failed  banks,  or  any  other  indebted- 
ness for  which  the  board  was  legally  liable. 
These  warrants  were  made  a  charge  and  Hen 
not  only  upon  the  depositors'  guaranty  fund, 
when  collected,  but  a  lien  upon  the  capital 
stock,  surplus,  and  undivided  profits  of  each 
and  every  bank  operating  under  the  banking 
laws  of  the  state  to  the  extent  of  the  liability 
of  any  such  bank  to  the  guaranty  fund.  Au- 
thority was  conferred  upon  the  banking  board 
to  negotiate  or  otherwise  dispose  of  such 
warrants  at  not  less  than  par  value  In  such 
manner  as  It  might  deem  fit  to  facilitate  the 
liquidation  of  failed  banks.  Power  was  also 
conferred  upon  trust  companies,  building  and 
loan  associations,  or  Insurance  companies, 
organized  under  the  laws  of  the  state,  to 
invest  tbelr  capital  and  surplus  in  sn<^ 
warrants;  also,  that  any  foreign  corpora- 
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tlon,  wUcb,  under  the  laws  itf  tbe  state,  was 
reaulred  to  deposit  security  In  the  office  tA 
the  state  treasurer,  In  order  to  do  business 
In  the  state,  might  d^>oelt  guaranty  fund 
warrants  In  lieu  of  any  other  security  r^ 
quired  by  law  to  be  so  deposited.  Farther, 
that  officers  having  charge  of  any  sinking  fund 
of  the  stat^  or  any  county,  town,  town- 
ship, or  school  district  thereof,  ml^t  Invest 
the  sinking  funds  of  the  stete  or  of  any  of 
the  enumerated  subdlTlslcaiB  thereof  in  war- 
ranto Issued  under  the  authority  of  the  act, 
and  that  said  warrants  should  constitute 
security  for  the  deposit  of  any  public  funds 
and  for  the  ihTestment  of  trust  fund& 

The  4^vlous  purpose  the  Legislature  in 
providing  for  the  Issuance  and  sale  of  the 
warrants  was  to  enable  the  banking  board  to 
liquidate  the  depo^te  of  failed  banks  and  to 
meet  ite  other  obligations  diargeable  against 
the  d^Misltors'  guaranty  fund.  It  was  only 
when  such  fund  on  hand  was  tnsufflctmt  to 
pay  depositors  of  tailed  banks,  or  other  in- 
debtedness chargeable  against  It,  that  the 
banking  board  had  authority  to  Issue  the 
certificates.  The  ultimate  object  U  the  lec- 
islative  enactment  was  to  enable  the  banking 
board  to  have  at  hand  an  available  fund  out 
of  whldi  to  pay  any  indebtedness  for  which 
the  fund  was  liable  By  such  means  public 
confidence  in  the  administration  of  the  stete 
banking  law  in  ite  entirety  was  ^ectuated. 
The  act  of  December  17, 1907  (Laws  1907-06, 
c  0,  art  2),  ff^lowed  1^  the  act  of  May  26, 
1908  (Lews  1907-08.  c.  6,  art.  1),  creating  the 
d^sltora*  guaranty  fund,  had,  in  ite  admin- 
ii^tlon  during  the  fbrmatlve  period  of  the 
stete,  proven  a  severe  tax  upon  the  solvent 
banks  subject  to  ite  ivovlslons.  Not  only 
was  the  assessment  regularly  imposed  deemed 
onerous,  but  incisions  were  made  for  addi- 
tional or  anergraicy  assessmente  to  pay  the 
depositors  of  failed  banks.  When  it  was  as- 
certained that  the  amount  realized  from  the 
fixed  and  emergency  assessments  was  inauffl- 
i^ent  to  pay  off  tbe  depositors  of  all  failed 
banks  having  valid  claims  against  the  deposi- 
tors* guaranty  fund,  the  state  banking  board 
was  authorized  to  Issue  and  deliver  to  each 
depositor  having  such  unpaid  deposits  a  cer- 
tificate of  Indebtedness  therefor  bearing  six 
per  cent.  Interest.  Such  was  the  situation  In 
the  month  of  I>ecember,  1912,  and  to  which 
the  state  bank  commlBsioner,  in  transmitting 
to  the  Governor  his  third  biennial  report, 
called  attention.    The  letter  in  part  reads: 

"Within  tbe  first  few  mootbs  of  m7  admiais- 
tration  (which  began  in  March,  1911),  tbe  fact 
was  diBcIosed  that  the  department  had  many  in- 
sotvent  banks  on  hand ;  some  of  which  it  was 
imperative  to  take  charge  of  and  liqnidate  at 
oDce ;  others  should  have  been  liquidated  there- 
after, but  as  our  guaranty  law  provides  that  all 
depositors  shall  be  paid  at  once,  in  full,  there 
heme  no  funds  on  band,  and  our  banks,  as  a 
whole,  being  anable  to  stand  additional  exces- 
sive and  heavy  assessments,  the  department  was 
prevented  from  haDdling  them  In  the  proper 
manner  at  the  time.  Since  the  last  bieDuial  re- 
port the  banking  board  has  made  emergency  as- 
sessments amounting  to  1%  per  cent  on  aver- 
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age  daily  deposits  of  an  banks.  Hits  levy  was 
made  to  take  up  oustanding  warrants  and  pay 
depositors  of  failed  banks." 

The  condittons  were  such  and  the  demands 
upon  tbe  guaranty  fund  so  large  fn  amount 
that  Us  administration  had  caused  the  law 
to  be  r^arded,  in  some  quarters  at  least, 
with  dlafavcn',  and  had  made  Us  sucoessfal 
administration  a  matter  of  mudi  difficulty. 
It  will  be  noted  that  at  the  following  ses- 
sion of  tbe  Legislature  the  act  was  passed 
authwizlng  tbe  banking  board  to  Issue  and 
provide  for  the  sale  of  certificates  of  indebt- 
edness to  be  known  as  d^iiositors'  guaranty 
fund  warrants,  the  purpose  of  which  was  to 
effectuate  generally  the  laws  providing  for 
the  guaranty  of  bank  d^HWits,  and  at  the 
same  time  to  leesen,  so  far  as  might  safely 
tK  done,  the  bui^en  up<ni  contritNitlng  sol- 
vent state  banks. 

It  Is  no  longer  c^ien  to  question  'that  tbe 
levy  and  collection,  under  stete  statute,  of 
every  bank  existing  under  tiie  state  laws,  of 
an  assessment  based  upon  average  dally  de- 
posits for  the  purpose  of  creating  a  deposit- 
ors' guaranty  fund,  to  secure  tbe  full  repay- 
ment of  deposlte  In  case  any  such  bank  be- 
comes Insolvent,  is  a  valid  exercise  of  tbe 
police  power,  or  that  the  police  power  of  the 
stete  atends  to  the  regulation  of  tbe  hank- 
ing business.  Noble  State  Bank  r.  Haskell. 
22  Okl.  48,  97  Pac.  690 ;  Id.,  219  D.  S.  104, 
31  Sup.  Ct.  186,  65  L.  Ed.  112,  32  L.  R.  A. 
(N.  S.)  1062.  Ann.  Gas.  1912A,  487;  Lankford 
V.  Platte  Iron  Works,  236  U.  S.  461,  35  Sup. 
Ct.  173,  59  L.  Ed.  316.  As  mu(^  may  be  said 
of  the  act  of  March  6,  1913,  authorizing  the 
issuance  of  certificates  of  Indebtedness  In  aid 
of  tlie  successful  carrying  out  of  the  law. 
The  latter,  as  well  as  the  former,  was  but 
the  valid  exercise  of  governmental  control 
over  banks  created  and  doing  business  un- 
der state  laws;  to  make  secure  the  main 
purpose  thereof — that  of  protection  to  the 
depositor — by  providing  for  a  fund  with 
wbich  to  meet  its  requirements  when  need- 
ed, by  means  of  money  received  on  account 
of  the  sale  of  the  warrants.  As  In  Re  Assess- 
ment First  National  Bank,  supra,  the  pro- 
ceeds of  the  sale  of  the  bonds  was  to  )•  used 
by  the  state  for  the  payment  of  the  constrTic- 
tlon  of  needed  penal  and  charitable  iiistitu- 
tlons  and  public  buildings,  so  here  the  pro- 
ceeds of  the  sale  of  the  warrants  was  to  be 
used  by  the  hanking  board,  a  branch  of  the 
executive  department  of  the  state,  for  the 
prompt  payment  of  depositors  In  failed  state 
banks  and  of  the  claims  properly  chargeable 
against  the  guaranty  fund. 

The  issuance  of  the  warrants  and  making 
them  a  charge  and  first  lien  upon  the  guar- 
anty fund  when  collected,  and  a  first  Hen 
against  the  capital  stock,  surplus,  and  undi- 
vided profits  of  all  state  banks  to  the  ex- 
tent of  tbe  liability  of  such  banks  to  the 
fund,  was  a  practical,  and  time  has  proven 
a  wise,  solution  of  tbe  difficulty  of  which 
the  hank  commissioner  complained.   In  lu 
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operation  It  empowered  the  baokiag  depart- 
meut  to  raise  money  with  which  to  meet  its 
otjllgatlons  arising  under  the  law,  and  there- 
by enable  the  officers  of  the  board  to  carry 
on  and  perform  an  important  governmental 
function.  In  such  situation  the  obligations 
issued  by  the  board  under  legislative  sanc- 
tion are  Instrumentalities  of  government 
As  was  said  in  the  Chlckasha  Bank  Case, 
"Such  obligations  constituted  the  means  re- 
sorted to  by  the  state  to  effectuate  powers 
of  governmenL"  The  fund,  whether  consid- 
ered a  fund  of  the  state  or  under  the  man- 
agement of  the  state,  was  under  the  direct 
control  and  supervision  of  the  state  banking 
board.  The  purpose  of  its  creation  was  to 
enable  the  board,  as  an  administrative  body, 
to  perform  the  great  and  central  purpose  of 
the  act — that  of  securing  depositors  in  failed 
state  banks  the  full  repayment  of  their  de- 
posits. The  warrants  so  Issued  constituted 
an  instrumentality  of  the  state  adopted  and 
administered  tinder  its  laws,  when  the  exi- 
gency required,  and  In  the  furtherance  of 
its  general  policy  of  control  over  its  banking 
institutions.  Such  instrumentalities  are  gen- 
erally exempt  from  all  taxation  by  the  state 
itself,  as  well  as  Its  municipal  subdivisions, 
either  by  express  provisions  of  law  or  by 
implication.  Here  the  exemption  is  in  ex- 
press terms;  in  language  not  susceptible  of 
misunderstanding.  Constituting  instrumen- 
talities of  government  that  a  part  of  Its  laws 
might  be  efficiently  administered,  the  war- 
rants did  not  constitute  property  within  the 
meaning  of  the  constitutional  limitation 
against  exempting  property  from  taxation; 
hence  the  rule  announced  in  the  Chickasba 
Bank  Case  is  applicable  and  conclusive  as 
to  the  power  of  the  state  to  exempt  the  war- 
rants from  taxation. 

At  the  time  the  bank  purchased  the  war- 
rants, its  vice  president  testified  that  he  was 
adTlsed  by  the  then  GoTemor  that  the  war- 
rants were  exempt  from  taxation.  Also,  it 
appears  that  such  was  the  understanding  of 
the  bank  commissioner,  who,  in  an  official 
communication  to  counsel  for  the  bank,  call- 
ed attention  to  tbe  1013  act  providing  that 
such  warrants  should  bear  6  per  cent.  Inter- 
est and  should  be  nonassessable  for  any  pur- 
poTC.    His  letter  In  -part  is  as  follows: 

'"Accordingly,  state  banks  of  this  state  were 
advised  to  purchase  said  warrants,  by  this  de- 
partment, as  a  safe,  conservative  investment, 
and  free  from  taxation." 

'nie  power  of  the  Legislature  to  exempt 
Che  warrants  from  taxation  being  made  to 
appear.  It  follows  that  the  purchasers  of  such 
securities  are  entitled  to  rely  upon  the  let- 
ter of  the  statute  making  them  "nontaxable 
for  any  purpose  whatsoever."  The  exemp- 
tion from  taxation  clause  Is  contained  in  tbe 
very  statute  that  gave  life  and  being  to  the 
warrants,  and  upon  the  Inviolability  of  which 
tbe  purchasers  thereof  had  full  right  to  de- 
pend.   Noble  State  Bank  v.  Haskell,  supra ; 


In  re  Asaeaament  Flrat  Natltmal  Bank,  su- 
pra. 

As  to  how  state  banks  should  be  assessed 
and  as  to  tbe  right  of  such  banks,  acting  ei- 
ther for  themselves  or  for  their  stockholders, 
to  deductions  from  the  value  of  their  tax- 
able property  on  account  of  the  corporate 
ownership  of  such  warrants,  we  express  no 
opinion,  and  nothing  contained  herein  shall 
be  construed  as  decisive  of  either  proposi- 
tion. These  important  questions  will  only 
be  passed  upon  when  properly  raised  In  this 
court  and  submitted  in  conformity  to  the 
court  rules.  That  in  the  Instant  case  the 
result  may  be  to  sustain  the  trial  court's  ac- 
tion directing  the  deduction  on  account  of 
the  ownership  of  the  warrants  will  not  af- 
ford grounds  for  a  different  conclusion.  In 
such  situation  we  must  for  the  time  indulge 
the  presumption  that  the  trial  court  correctly 
decided  the  law  in  these  respects. 

Tbe  Judgment  of  the  trial  court  la  affirmed. 
All  the  Justices  ctmcnr. 


HART-PAHR  CO.  v.  THOMAS.    (No.  8056.) 
(Snpreme  Court  of  Oklahoma.   March  12,  1918. 
Rehearing  Denied  April  9,  1918.) 

(Syllabut  by  the  Court.) 

1.  PUADIRQ  «»207— GENEBAZ.  DBUtlBBBB— 

Misjoinder  op  Causes  op  Action. 
A  general  demurrer  does  not  go  to  a  mis- 
joinder of  causes  of  action,  and  in  order  to  at- 
tack a  misjoinder  of  causes  of  action,  a  demur- 
rer for  SQ^  misjoinder  must  be  interposed. 

2.  Appeal  anh  Ebbob  «=»171(3)— Review— 
Theobt  op  Case  Below. 

Where  a  petition  is  filed  In  an  action  for 
damages  for  breach  of  warranty  in  the  sale  of 
madiiDery,  and  there  are  also  sufficient  aver- 
ments in  the  petition  upon  which  to  predicate 
rescission,  and  said  petition  is  not  demurred  to 
on  the  KToand  of  misjoinder  of  causes  of  action, 
and  the  conrt  announces  that  tbe  case  will  be 
tried  upon  the  issue  of  rescission,  and  no  ob- 
jection is  made  thereto,  and  the  case  is  tried 
upon  such  issue,  on  appeal  to  this  court,  this 
court  will  not  entertain  a  eonteation  that  said 
cause  is  tried  without  the  issue  joined. 

3.  Appbai.  and  Ebbob  4=»171(1)— Theobt  or 
Case  Below— Effect. 

Where  a  party  tries  his  case  upon  one 
theory  without  objection,  he  will  not  be  heard, 
on  appeal,  to  urge  a  difCerent  theora  of  the 
case  than  the  one  on  which  It  was  tried. 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Woods  Ooanty; 
W.  C.  Crow,  Judge. 

Replevin  by  tbe  Hart-Parr  Company 
against  A  N.  Thomas.  Judgment  for  de- 
fendant, motion  for  new  trial  overruled,  and 
plaintiff  brings  error.  Affirmed. 

B.  A.  Noah,  of  Alva  (Chester  I.  Long,  and 
Austin  M.  Cownn,  both  of  Wichita,  Kan.,  of 
counsel),  for  plaintiff  in  error.  I*  T.  Wil- 
son, of  Alva,  and  J.  N.  Tincher,  of  Medicine 
Lodge,  Kan.,  for  defendant  in  error. 

COLLIER,  G.  This  Is  an  action  In  replev- 
in, brought  by  the  plaintiff  In  error,  Tiere- 
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inafter  styled  plaintiff,  against  the  defend- 
ant  in  error,  hereinafter  styled  defendant, 
based  upon  notes  and  mortgage  given  for  the 
purchase  of  threshing  machinery,  purchased 
by  the  defendant  from  the  plalntlCT.  The 
defendant  answered  and  filed  a  crosa-petl- 
tlon,  praying  for  damages  of  $1,000  for  the 
breach  of  a  warranty  In  said  machinery,  and 
tendered  In  the  pleadings  delivery  of  all  of 
the  property  sued  for,  except  an  engine, 
which  was  not  purchased  from  the  plaintiff, 
and  upon  which  the  mortgage  was  given  In 
addition  to  said  threshing  machinery  pur- 
chased from  the  plaintiff.  The  plaintiff  de- 
murred to  the  answer  and  cross-action,  up- 
on the  ground  "that  the  same  failed  to  state 
facts  sufficient  to  constitute  a  defense  or  to 
sustain  an  action,"  which  demurrer  was 
overruled  and  exception  saved.  Thereupon 
plaintiff  filed  reply  to  said  answer  and  cross- 
petition,  denying  the  allegations  thereof. 
Upon  a  statement  by  the  court  that  the  par- 
ties differed  on  the  law  as  to  what  Issue 
should  be  submitted  in  the  cause.  It  was 
claimed  by  the  defendant  that  he  was  en- 
titled to  rescind,  and  it  was  then  announced 
by  the  court  that  that  issue  would  be  sub- 
mitted, and  to  this  announcement  of  the 
court  plaintiff  did  not  object  The  court  and 
counsel  having  consulted,  the  cause  proceed- 
ed, and  was  tried  as  one  for  rescission. 

The  evidence  Is  exceedingly  voluminous, 
and  we  do  not  deem  It  necessary  to  redte  it 
in  detail.  The  undisputed  evidence  Is:  That 
the  machinery  In  question,  except  the  engine 
wUch  belonged  to  the  defendant,  was  pu> 
chased  from  the  plaintiff  under  a  guaranty 
as  to  Its  efficiency;  tliat  the  defendant  paid 
freight  thereon  In  the  sum  of  $90;  that 
shortly  after  commeudng  threshing  opera- 
tional the  defendant  complained  to  the  plain- 
tiff of  the  failure  of  the  machinery  to  meet 
the  guaranty,  and  thwen^n  an  agent  of  the 
plaintiff  was  sent  out  to  endeavor  to  prop- 
erly adjust  and  cause  the  machinery  to  meet 
the  guaranty.  It  was  also  shown  1^  uncon- 
tradicted evidence  that  the  value  of  the  en- 
gine included  in  -the  mortgage,  which  was 
not  purchased  from  the  plaintiff,  but  was 
owned  by  the  defendant,  was  fl.000.  The 
execution  of  the  notes  and  mortgage,  the  ba- 
sis of  this  action,  was  admitted  by  the  de- 
fendant, and  that  ttie  notes  given  for  said 
threshing  machinwy  had  not  been  paid.  It 
was  also  in  evidence,  and  undented  by  the 
plaintiff,  that  all  of  said  threshing  machln- 
^y  purchased  from  the  plaintiff,  and  said 
engine,  had  been  seised  and  disposed  of  by 
the  plaintiff.  The  evidence  was  in  conflict 
as  to  whether  or  not  the  machinery  came 
up  to  the  warranty,  as  to  whether  or  not  the 
action  of  the  plaintlfl  through  its  agents  was 
such  as  to  waive  a  return  of  the  machinery 
by  the  defoidant  to  the  plalntltr,  and  wheth- 
er or  not  the  plaintiff,  prior  to  the  com- 
mencnnaat  of  this  action,  tendered  a  return 
of  said  prop^ty  to  the  plklntUt  There  were 


very  many  objections  to  the  admlsfdon  and 
exclusion  of  evidence,  to  wMch  proper  ex- 
ceptions were  saved. 

The  court,  among  other  Instructions,  gave 
Instruction  No.  3,  which  was  duly  excepted 
to,  and  which  reads: 

"Tou  are  instructed  that  in  order  to  entitle 
the  defendant  to  a  caucellatlon  of  the  notes  and 
mortgase  sued  upon,  it  was  necessary  for  him 
to  malie  a  tender,  that  is,  a  return  of  the  prop- 
erty, or  an  offer  to  so  return  said  proper^  to 
the  plaintiff  or  its  authorized  agent,  within  a 
reasonable  time  after  the  discovery  of  the  de- 
fects complaiDed  of.  if  there  were  such  defects, 
and  be  did  not  do  tnis,  and  therefore  unless  you 
find  from  a  preponderance  of  the  evidence  that 
the  actions  and  conduct  of  the  plaintiff  were 
such  as  to  reUeve  the  defendant  of  the  necessity 
of  making  a  return  of  said  property;  and  in 
this  connection  yon  are  instructed  that  If  you 
find  from  a  preponderance  of  the  evidence  that 
the  defendant  within  the  time  stated  in  the 
warranty  contract  notified  the  plaintiff  of  al- 
leged defects  in  said  machinery,  and  that  there- 
after the  plaintiff  sent  its  agent  to  remedy  the 
defects  alleged  to  he  in  said  machinery;  and  if 
yon  further  find  from  a  preponderance  of  the 
evidence  that  the  said  agent  did  not  remedy  the 
alleged  defect,  but  represented  and  held  out  to 
the  defendant  that  said  machinery  conld  be 
fixed,  and  directed  bim  to  wait  for  the  company 
to  fix  the  same;  and  if  yon  further  find  from  a 
preponderance  of  the  evidence  that  the  defend- 
ant relied  upon  said  promise  to  cure  said  defect, 
if  there  were  any,  in  said  machinery,  and  for 
that  reason  did  not  return  tihe  machinery— then 
your  verdict  ^ould  be  for  the  defendant,  and 
you  should  fix  the  amount  of  his  recovery  at  the 
reasonable  market  value  of  the  traction  engine 
at  the  time  It  was  seised  by  the  plaintiff,  togeth- 
er with  the  amount  of  freight  bald  by  the  de- 
fendant, the  amount  of  the  ueignt  not  to  exceed 
the  sum  of  $00." 

The  plaintiff  requested  the  tMag  ot  the 
following  instructi(»s: 

"The  court  instructs  the  jury  that  the  defend- 
ant can  only  recover  under  the  terms  of  the 
warranty  upon  which  the  separator  was  bought 
if  he  has  made  a  legal  tender  tit  the  property 
back  to  the  plaintiff  by  a  preponderaooe  uiwe- 
of  that  he  did  make  such  tender  before  he  had* 
by  his  acts,  accepted  the  maciiine;  that  he  can* 
not  recover  anything  against  the  plaintiff,  but 
your  verdict  most  be  for  the  plalntu  in  the  tail 
amount  of  his  claim. 

"The  court  instructs  the  jury  that  the  defend- 
ant had  ten  days  in  which  to  give  notice  of  his 
dissatisfaction  with  the  machine  in  question; 
and,  unless  you  find  by  a  preponderance  of  the 
evidence  that  he  not  only  did  give  sudi  notice, 
but  also  after  the  visit  of  the  expert  Newby  gave 
new  notice  of  his  dissatisfaction,  then  you  must 
find  for  the  plaintiff, 

"The  conrt  further  Instructs  the  Jury  that  it 
you  find  from  the  evidence  that  the  defoidant, 
on  the  IStfa  d^  of  July.  1916,  notified  the 
plaintiff  that  he  had  then,  rince  commencing  hte 
run  with  the  machine  in  question,  threshed  20,- 
000  bushels  of  wheat,  and  had  contracted  2,000 
acres  additional,  and  expected  to  have  a  good 
run,  the  defendant  cannot  b«  heard  to  say  tfaer«- 
after  that  he  bad  not  accepted  the  machine  in 
question,  and  your  verdict  should  be  for  th« 
plaintiff. 

"The  conrt  instructs  the  jury  that  the  defend- 
ant admits  all  the  material  allegations  of  the 
plaintiffs  petition  to  be  true,  and  thereby  as- 
sumed the  burden  of  proving  by  a  preponderance 
of  the  evidence,  not  only  that  the  machine  in 

aueatioQ  worked  badly  or  was  defective,  but  also 
lat  be  himself,  and  not  some  other  person  ox 
persona  was  thereby  Injured  and  damaged." 
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Hie  coart  refused  to  give  eaid  requested 
instructloDS,  and  the  plaintiff  severally  ex- 
cepted to  such  actloD  of  tbe  court. 

Tbe  jury  returned  a  verdict  in  favor  of 
the  defendant  in  the  sum  of  $1,090,  to  which 
plaintiff  excepted.  Plaintiff  made  timely  mo- 
tion for  a  new  trial,  which  was  overruled 
end  Judgment  entered  on  tbe  verdict,  to 
wbieb  tbe  plaintiff  duly  excepted,  and  to  re- 
verse said  Judgment  prosecutes  this  ai^^l. 

[1]  A  general  demurrer  to  the  petition  does 
not  raise  tbe  question  of  misjoinder  of  caus- 
es of  action,  and  the  court  did  not  err  in 
overruling  the  general  demurrer  to  tbe  an- 
swer and  cross-petition.  In  order  to  raise  a 
Question  of  misjoinder  of  actions  a  petition 
must  be  demurred  to  apmi  that  ^>eclal 
ground.  Subsection  6,  section  4740,  Revised 
Laws. 

[4]  We  are  of  the  opinion  that  tbe  aver- 
ments of  the  plaintiff  are  sufficient  to  sus- 
tain an  action  for  damages,  and  also  for  an 
action  for  teBOaeioix.  It  is  a  settled  propo- 
sition of  law  that  where  a  breach  of  warran- 
ty  occurs  in  the  sale  of  property,  the  pur- 
chaser has  two  remedies.  He  may  retain  tbe 
property  purchased  and  brii^  action  for 
damages,  or  he  may  bring  an  action  for  re* 
sds^on,  but  he  cannot  prosecute  the  two 
Inconedstrat  actlons  at  once. 

"Where  a  machine  is  sold  accompanied  by  a 
warranty  as  to  fitness,  and  the  machine  deliv- 
ered, and  part  of  the  purchase  price  psid,  on 
failure  of  the  warranty  tbe  purcoaser  hag  two 
remedies  at  bis  election:  Be  may  keep  tbe  ma- 
chine and  recoup  or  recover  in  damages  the 
difference  between  the  price  agreed  to  be  paid 
and  tbe  actual  value  of  the  machine,  together 
with  a  fair  compensation  for  the  losa  incurred 
by  an  effort  in  good  faith  to  use  it  for  the  pur- 
pose warranted;  or  he  may  promptly  return  the 
machine  as  soon  as  he  discovers  the  defects, 
an<1  recover  tbe  consideration  paid,  or  offer  to 
restore  the  same  on  condition  that  tbe  seller 
shaU  return  all  received  by  him."  D.  M.  Os- 
borne &  Co.  V.  Frits  Waltber.  12  Okl.  20,  69 
Pac.  953. 

"The  buyer  may  not  parsae  two  inconsistent 
remedies.  If  he  choose  to  exercise  the  special 
remedy  by  returning  the  article  to  the  seller,  he 
is  then  confined  to  a  recovery  of  the  purchase 
money  paid,  and  cannot  maintain  an  action  to 
recover  damages  Cor  a  breach  of  tbe  warranty." 
80  Am.  ft  Eng.  Enc.  Law  <2d  Ed.)  p.  197. 

"The  buyer  of  a  machine  may,  on  finding 
that  it  ia  not  as  warranted,  rescind  the  sale  and 
recover  the  nrice,  or  he  may  retain  it  and  re- 
cover tbe  damages  sustained;  but  be  may  not 
Dursue  both  remedies  at  the  same  time."  Blake- 
Butherford  Farms  Co.  v.  Holt  Mfg.  Co.,  70 
Wash.  192,  126  Pac.  418. 

"The  purchaser  of  a  machine,  oo  finding  that 
it  ia  not  as  warranted,  may  refuse  to  accept, 
resinnd  the  sale,  and  recover  what  he  has  paid 
on  tbe  price,  or  retain  tbe  machine  and  set  off 
against  the  price  such  damages  as  naturally 
result  from  tiie  breach  of  warranty,  though  he 
may  not  pursue  both  remedies  simultaneously." 
Houser  ft  Haines  Mfg.  Co.  v.  McKay,  53  Wash. 
337.  101  Pac.  894,  27  L.  R.  A.  (N.  S.)  925. 

[1, 1]  Had  proper  objection  been  made 
when  it  was  announced  by  the  court  that  tbe 


cause  would  be  tried  upon  the  Issue  of  re- 
scission, and  proper  pleading  filed  setting  up 
an  estoppel  to  have  rescission  after  bringing 
an  action  for  damagea*  we  are  of  the  opin- 
ion that  the  overruling  of  such  objection  and 
the  trial  of  the  cause  uiiod  tbe  issue  of  re- 
scission would  have  been  prejudicial  error, 
but,  no  objection  having  been  made  by  plain- 
tiff to  a  trial  of  the  cause  upon  tbe  issue  of 
rescission,  and  the  trial  having  been  upon 
that  issue,  it  comes  too  late  upon  appeal  to 
raise  objections  as  to  the  Issue  upon  which 
the  case  was  tried.  Having  tried  the  case 
upon  one  theory,  the  defendant  Is  bound 
thereby,  and  cannot  question  the  same  on 
appeaL  Border  v.  Carrablne,  24  Okl.  609, 
104  Pac.  006;  Wallace  v.  EiUtan,  40  Okl.  631, 
140  Pac.  162;  Brisley  v.  Mahaffey,  167  Pac. 
934. 

"A  party  is  bound  in  tbe  appellate  court  as 
to  the  nature  and  form  of  the  action  by  the 
theory  upon  which  it  was  tried  in  the  court  1>e- 
low."  J.  R.  Watkins  Med.  Co.  of  Winona, 
Minn.,  v.  Coombes,  166  Pac.  1072. 

Two  Inconsistent  causes  ct  action  ore  in- 
volved in  one  count,  but,  no  objection  having 
been  made  to  l^e  trial  of  the  cause  as  one  of 
rescission,  this  court  will  not  review  such 
pleading ;  actlMi  of  Uie  plaintiff  having  waiv- 
ed the  same 

We  have  carefully  examined  tlie  objections 
to  Uie  admission  and  exclusion  of  evidence, 
and  are  unable  to  say  that  the  action  of  the 
court  thereon  was  prejudicial  error. 

We  have  duly  considered  the  instructions 
of  the  court  to  which  exception  was  saved ; 
and,  while  it  may  be  that  It  Is  not  quite  as 
definite  as  it  might  have  been  upon  the  ques- 
tion of  the  breach  of  warranty,  yet,  when 
taken  into  consideration  with  tbe  entire  in- 
structions of  the  court,  we  are  unable  to  see 
that  the  giving  of  such  Instructions  worked 
a  miscarriage  of  Justice. 

We  have  carefully  reviewed  the  requested 
instructions  of  the  plaintiff  which  were  re- 
fused by  the  court,  and  we  think  the  court 
did  not  commit  reversible  error  In  refusing 
to  give  ^ther  one  of  said  requested  Instruc- 
tIon.s. 

[5]  Where  there  Is  evidence  reasonably 
tpndinii  to  support  a  verdict,  though  tbe  evi- 
dence is  in  cottfiict,  and  the  Issues  are  sub- 
mitted under  proper  instructions  of  tbe  court, 
and  the  verdict  of  the  jury  Is  approved  by 
the  trial  court,  as  In  the  Instant  case,  this 
court  will  not  disturb  tbe  verdict  Dill  v. 
Malot,  167  Pac.  219;  Bartlesvllle  Zinc  Ca  v. 
James,  166  Pac.  1054;  City  of  Eufaula  v. 
Okla.  Corrugated  Steel  and  Iron  Ca,  166  Pac 
881. 

This  cause  is  affirmed. 

PBB  CURIAM.  Adopted  In  wbola 
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(Supreme  Court  of  Oklahoma.  March  21, 1910. 
On  Behearlng,  March  20,  1Q1&) 

(Svttabut  hv        Court.)  , 

1.  Cabriebs  «»282,  804(1)  —  PiBSOIfS  ON 
Platfobu  of  Station  — Invitation— "Is- 
vitbe"— "Babe  Licensee." 

A  person  vbo  goes  upon  ttie  platform  of 
a  common  carrier  to  accompan;  friends  and  ac- 
quaintances to  trains  upon  which  they  are  about 
to  depart,  or  who  goes  to  such  station  to  at- 
tend m  some  proper  way  to  the  shipment  of  a 
corpse,  is  upon  such  premiaea  by  implied  invita- 
tion, bnt  a  person  who  goes  to  see  the  shipment 
of  a  corpse  and  is  not  interested  in  the  manner 
of  such  sbijpment,  hut  is  actuated  by  curiosity, 
is  a  "bare  uceosee." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases.  First  and  Second  Series,  Invitee; 
Licensee.] 

2.  Gabbxbbs  «=»282,  804(1)  —  Pebsons  on 
Platfobu  of  Railway  Station— "Invitee" 
—"Babe  Licensee." 

A  person  who  goes  upon  the  premises  of  a 
carrier  by  implied  invitation,  by  abandoning  the 
ori^nal  purpose  wbich  impUes  such  invitatioD, 
and  by  going  through  curiosity,  or  (or  their  own 
pleasure,  upon  a  part  of  the  carrier's  platform, 
where  the  original  purpose  would  not  have  tak- 
en such  person,  may  thereby  flange  their  status 
from  that  of  an  "invitee"  to  that  of  a  "bare  li- 
censee." 

3.  Appeal  and  Ebbos  <8=>207— Impbopke  Re- 

HABE8  or  COUNSEL-^BJBOnON  AND  EXCEP- 
TION. 

In  order  to  preserve  for  conrideration  by  this 
court  improper  remarlcs  of  counsel,  it  is  only 
necessary  to  seasonably  object  thereto,  and,  if 
the  objection  be  overruled,  to  except  to  the  rul- 
ing. It  is  not  necessary  to  request  the  court 
to  admonish  the  Jury  in  r^rd  to  such  remarks. 

4.  Appeal  and  Ebbob  <=»1060(1)— TUal 
133(1)  —  Habulbss  Ebbob  —  Behabkb  or 

CODNSEL. 

Remarks  of  counsel  examined,  and  held  prej- 
udiciaL  Further  held  that  it  was  error  upon 
the  part  of  the  trial  court  to  refuse  and  neglect 
to  sustain  an  objection  to  such  remarks,  and  to 
neglect  to  properly  admonish  the  jury  In  re- 
gard thereto. 

On  Bebearing, 

5.  Oabbicbb  «s>304(1)— Pebsons  on  Pbemises 
— IKPLIKD  Invitation— "ilHviTKE." 

A  person  who  goes  upon  the  platform  of 
a  railway  station  to  accompany  friends  and 
acquaintances  to  a  train  upon  which  they  are 
about  to  depart  as  passengers,  and  to  attend 
in  some  proper  way  the  shipment  of  a  deceased 
person,  a  relative  of  the  passenger  and  an  old 
friend  of  the  plaintiff,  whom  the  passenger  is 
taking  to  another  state  for  burial,  u  upon  such 
premises  by  implied  invitation  of  tho  railway 
company. 

6.  Carbiebs  ^3(H(2)— Pebsons  on  Pbeiuseb 
— Invitees— Cabe  Rbquibed. 

A  railway  company  owes  sndi  invitee  the 
duty  of  umng  ordinary  care  to  keep  in  a  rea- 
sonably safe  condition  all  portions  of  its  plat- 
form to  which  he  would  naturally  or  ordinarily 
be  likely  to  go. 

7.  Cabbiebs  €=3320(20)  —  Invitee's  Ura  or 

PlATFOEM— QOEBTION    FOB  JURT. 

Whether  the  place  on  the  platform  where 
the  plaintiff  was  injured  was  a  place  where 
she  would  naturally  or  ordinarily  be  likely  to  go 
is  a  question  of  fact  for  the  jury. 


CommlaeiMiers'  Opinion.  Division  No.  2. 
Error  from  Superior  (3ourt,  Muskogee  Coun- 
ty; Farrar  I*  McCain,  Judge. 

Action  by  Betty  Alexander,  reviewed  aft- 
er appeal  in  the  name  of  Irving  Stacy,  her 
administrator,  against  the  8t  Louis  &  San 
Francisco  Bailroad  (!tompaDy,  for  personal 
injuries.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Bevorsed,  and  ronanded 
for  new  trlaL 

W.  F.  Evans,  of  St  Louis,  Mo.,  and  B.  A 
Klelnscbmldt  and  Fred  BL  Suits,  both  of 
Oklahoma  City,  for  plaintiff  In  error.  B.  B. 
Blakeney  and  J.  H.  Mazey.  both  of  Tulsa, 
for  defendant  In  error. 

BURFOBD,  G.  OSie  facts  depended  vptm. 
for  a  recovery  In  this  caae^  as  alleged  by  the 
plaintiff,  were  substantially  as  follows:  Bet- 
ty Alexander,  the  plaintiff,  was  an  old  fri^ 
of  a  Mrs.  Gossett  and  d  her  mother.  The 
mother  died,  and  transportation  fi>r  tibe 
corpse  over  the  lines  of  the  defendant  from 
Davenport,  OkL,  wb.b  arrai^sd.  A  son  ct 
Mrs.  6o8sett»  one  Gninby  Hazelrlgg,  was  to 
accompany  Uie  body  on  the  Journey.  Mrs. 
Alexander,  by  Invitation  of  Mrs.  Oossett,  ac- 
cmupanled  ber  to  the  defendant's  depot  at 
Davenport,  to  meet  the  train  upon  which  the 
corpse  was  to  be  shipped.  •  This  train  arrived 
a  little  after  7  o'doi^  In  the  evening  at  a 
time  of  year  when  It  was  dark  at  that  hour. 
After  bidding  good-bye  to  Hazelrlgg,  after 
the  arrival  of  the  train,  Mrs.  Alexander  starts 
ed  forward  to  where  the  corpse  was  being 
loaded  Into  the  baKBiSe  car,  and  in  doing  so 
stumbled  over  a  piece  of  gas  pipe  lying  on 
the  ground,  and  fell  against  the  handle  of  a 
hsggage  truck,  standing  on  the  platform, 
which  handle  was  dovra.  She  fell  to  the 
ground,  fracturing  her  hip  and  spraining  her 
ankle.  The  presence  of  the  gas  pii>e,  the 
fact  that  the  handle  of  the  truck  was  down, 
and  that  the  platform  was  not  properly  light- 
ed, are  alleged  as  negligence.  The  defendant 
answered  by  a  general  denial  and  pleaded 
contributory  negligence.  The  evidence  was 
conflicting  as  to  the  lighting  of  the  platform. 
There  was  some  evidence  tending  to  show 
negligence  in  this  regard.  The  only  evidence 
in  regard  to  the  gas  pipe  was  that  of  Mrs. 
Alexander,  who  did  not  testify  that  she  saw 
any  such  pipe,  but  that  she  stepped  upon 
something  round,  whidi  turned  under  her 
foot,  and  that  of  J.  L.  Robinson,  a  brother- 
in-law,  who  testified  that  he  found  a  piece 
of  gas  pipe  near  the  truck  handle  early  upon 
the  morning  following  the  accident.  None  of 
the  witnesses  present  the  night  of  the  acci- 
dent— and  there  were  many — saw  any  such 
pipe;  The  only  evidence  of  negligence  In  re- 
gard to  the  truck  handle  is  that  it  was  down, 
and  plaintiff  stumbled  over  it.  The  evidence 
upon  the  part  of  the  defendant  showed  with- 
out contradiction  that  its  employ^  had  hook- 
ed up  the  handle  when  the  truck  was  last 
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used,  that  It  was  so  hooked  up  sbtntly  before 
tlie  train  arrived,  and  that  there  were  some 
boys  playli^  about  the  truck  about  the  tbne 
the  tralD  came  In.  The  imdlaputed  evidence 
further  showed  tlrnt  Mrs.  Alexander  left  Mr& 
Gossett,  at  whose  Invitation  she  had  come 
and  who  was  herself  not  a  prospective  pas- 
senger, bade  good-bye  to  Hazdil^,  and  then 
went  toward  the  baggage  car  to  see  the 
corpse  loaded;  that  this  duty  was  being  at- 
tended to  by  the  regular  pallbearers;  that 
the  coaches  for  white  paas^igers  stopped 
west  of  the  waiting  room  while  the  truck  was 
east  of  the  waiting  room  in  a  sort  of  alcove 
formed  by  the  bay  window  of  the  d^t  and 
an  inclined  runway  to  the  frelghthouse;  that 
there  was  ample  paraageway  between  the 
truck  and  the  train,  but  that  plaintiff  chose 
to  go  between  the  truck  and  the  d^t,  and 
in  so  doing  stumbled  over  the  truck  handle 
and  was  injured.  Thore  was  conflict  in  the 
testimony  as  to  the  locaticm  of  the  truck,  the 
witnesses  for  the  defendant  placing  it  44 
inches  from  the  depot  while  those  for  plain- 
tiff placed  It  farther  out  in  the  platform. 

[1, 2]  Under  this  state  of  facts  it  is  urged 
that  it  was  error  for  the  trial  court  to  re- 
,  fuse  to  instruct  a  vordlct  for  defendants. 
In  our  Judgment  there  Is  no  reasonable  evi- 
dence supporting  the  allegation  of  negligence 
In  leaviug  the  truck  handle  down.  It  Is  not 
a  case  where  the  maxim  res  ipsa  loquitur  ap- 
plies, especially  In  view  of  the  defendant's 
undiluted  evidence  as  to  the  condition  of 
the  handle  shortly  before  the  accident.  The 
evidence  in  relation  to  the  gas  pipe,  though 
perhaps  sufficient  to  go  to  the  jury,  Is  far 
from  convincing.  There  Is  evidence  of  negli- 
gence in  relation  to  the  lights  sufficient  to 
carry  the  case  to  the  Jury,  and  to  support  a 
verdict  for  plaintlfF,  unless,  as  contend^  by 
defendant,  the  plaintiff,  was,  under  the  cir- 
cumstances of  the  case,  not  an  invite^  but 
a  bare  licensee  to  whom  defendant  owed  only 
the  duty  not  to  injure  her  by  lack  of  reason- 
able care.  Many  authorities  pro  and  con  are 
dted  upon  the  proposition  of  the  duty  owed 
by  a  carrier  to  persons  not  passengers  and 
upon  the  distinction  between  persons  implied- 
ly invited  and  bare  licensees.  In  our  Judg- 
ment, it  is  only  necessary  to  consult  the  de- 
cisions of  our  own  state  In  order  to  detet- 
mine  the  question.  In  A.,  T.  &  S.  F,  By.  Co. 
V.  Cogswell,  23  Okl.  181,  99  Pac.  923,  20  L. 
R.  A.  (N.  S.)  S37,  this  court.  In  considering 
the  case  of  a  person  injured  while  going  to 
a  train  to  meet  a  passenger  upon  purely  pri- 
vate business  not  connected  with  that  of  the 
carrier  in  any  way,  said : 

"A  railway  company  is  btnmd  to  exercise  or- 
dinary care  for  the  safety  of  a  person  who  Is 
upon  its  premises  for  the  purpose  of  meeting 
an  incoming  passenser,  and  is  liable  to  such 
person  for  injuries  sustained  on  account  of  the 
railway  company's  failure  to  exercise  sach 
care.  A  person  went  to  the  depot  of  a  rail- 
way company  to  meet  an  incoming  passenger, 
with  whom  he  had  an  engagement  to  meet  him 
for  the  purpose  of  continuing,  after  he  bad  met 
him,  a  business  negotiation  between  tiiem.  Held, 
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that  the  railway  company  was  liable  to  such 
person  (or  injuries  received  by  him  because  of 
the  negligence  of  the  company  in  permittiug  its 
station  platform  to  become  in  a  dangerous  con* 
dition,  on  acconnt  of  whi<di  said  person  fell 
and  was  Injured." 

In  the  opinion  the  court  says: 

"A  person  who  does  not  go  upon  the  premises 

of  a  railway  company  as  a  passenger,  servant, 
trespasser,  or  as  one  standing  in  any  contrac- 
tual relation  to  the  corporation,  but  who  is  per- 
mitted by  the  company  to  come  upon  its  prem- 
ises for  his  own  ^ter«it,  convenience,  or  ben- 
efit, is  upon  the  premises  of  such  railway  com- 
pany as  a  licensee.  •  •  •  Woolwine's  Adm'r 
V.  Ches.  A  O.  Ky.  Co.,  3ft  W.  Va.  329.  15  S.  E. 
81,  16  L.  R.  A.  271,  32  Am.  St  Hep.  859; 
Sweeny  v.  Old  Colony,  etc.,  Ry.  Co.,  10  Allen 
(Mass.)  S68,  87  Am.  Dec.  644;  Pittsburg,  F. 
W.  Sc  C.  Ry.  Co.  V.  Bingham,  Adm'x,  29  Ohio 
St.  364 :  Burbault  v.  III.  Cent  Ry.  Co„  42  La. 
Ann.  1156,  8  South.  680,  11  L.  B.  A.  720;  El- 
liott on  RaUroada  <2d  Ed.)  vol.  8.  par.  1251.  On 
the  other  band,  one  who  goes  upon  the  premises 
of  a  railway  company  to  transact  business  with 
it  or  its  agents  or  to  transact  business  in  the 
ojKration  of  the  road,  or  who  is  there  by  invita- 
tion of  the  company,  express  or  implied,  is  law- 
fully there,  and  the  railway  company  owes  him  a 
duty  of  using  ordinary  care  in  the  construction 
and  maintenance  of  its  depot  and  platforms  to 
avoid  Injuring  him.  Bennett  v.  I*  &  N.  Ry. 
Co.,  102  U.  S.  677,  26  L.  Ed,  235.  One  who 
goes  with  the  permission  and  acquiescence  of 
the  owner  npon  the  premises  of  another  solely 
for  his  own  pleasure  and  braieflt  goes  as  a  li- 
censee, Benson  v.  Baltimore  Traction  Co.,  77 
Md.  535,  25  AtJ.  973,  20  I*  R.  A  714,  39  Am. 
St  Rep.  436 ;  3  Elliott  on  Railroads  (2d  Ed.) 
par.  1248.  But  one  who  goes  upon  the  premises 
of  another  in  a  common  interest  or  to  a  mutual 
advantage  is  there  under  the  implied  invitation 
of  the  owner.  The  test  as  to  wticther  there  Is 
an  implied  invitation  is  stated  by  Mr.  Camp- 
bell in  his  treatise  on  Negligence  in  the  follow- 
ing language:  'The  principle  appears  to  be  that 
invitation  is  inferred  where  there  is  a  common 
interest  or  mutual  advantage,  while  a  license 
is  inferred  where  the  object  is  mere  pleasure  or  • 
beneiit  of  the  person  using  it'  This  language  is 
quoted  with  approval  in  Bennett  v.  C.  &  N. 
Ry.  Co.,  supra ;  but  the  court  in  that  case  does 
not,  and  we  do  not  here,  undertake  to  say  that 
this  principle  furnishes  an  invariable  test  by 
which  it  may  be  determined  in  every  case  wheth- 
er a  person  is  upon  the  premises  of  another  un- 
der en  implied  invitation.  The  courts  have  not, 
to  our  knowledge,  fixed  any  general  rule  by 
which  such  test  may  bo  made,-  and  whether  an 
invitation  exists  in  any  case  must  be  determined 
by  the  circumstances  surrounding  the  case. 
But,  where  the  facts  of  any  case  bring  it  with- 
in the  language  of  the  nrst  sentence  of  tho 
above  quotation,  an  invitation  Is  implied.  It 
now  seems  to  be  the  doctrine  of  the  various 
state  courts  of  the  Union  that  one  who  goes  to 
the  premises  of  a  railroad  company  to  meet 
an  incoming  passenger  or  to  accompany  a  de- 
parting passenger  is  within  this  rule,  and  goes 
upon  the  premises  of  the  railway  company  un- 
der^ u^impUed  Invitation  of  the  c<Hiipany. 

The  omitted  portion  of  this  quotatim  is 
that  relating  to  degree  of  care  disapproved 
by  the  court  In  Wllhelm  v.  M.,  O.  &  0.  Ry. 
Co.,  152  Pac.  1088,  L.  R  A.  1916C,  1029. 

"The  general  practice  of  tho  members  of  thi 
public  of  accompanying  departing  friends  and 
acquaintances  to  the  stations  of  railway  com- 
panies upon  whose  passenger  trains  such  friends 
and  acquaintances  are  to  depart,  and  of  meet- 
ing and  receiving  at  said  places  friends  and 
acquaintances  who  are  passengers  on  incoming 
tnuns,  ia  <me  in  which  the  railway  company 
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bag  an  Interest  In  common  with  the  members  of 
tbo  public  wbo  go  to  its  stations  for  sucb  par- 
poses.  One  who  travels  npon  passenger  trains 
must  go  to  the  places  provided  by  tbe  railway 
company  for  receiving  him  and  for  t>egiiuiing 
hia  journey,  and  be  has  a  rigbt  to  have  some 
one  carry  or  accompany  bim  to  such  places, 
end  one  who  rides  upon  tbo  passenger  trains  of 
B  railway  company  must,  in  order  to  reach  bis 
ultimate  destination,  depart  from  the  train  and 
from  the  premises  of  the  railway  company,  and 
audi  person  has  a  right  to  have  some  one  meet 
him  and  accompany  him  iu  his  departure  there- 
from. In  many  instances,  witiiout  such  right, 
persons  would  be  unable  to  travel  upon  passen- 

Sr  trains  or  to  do  so  only  with  great  Inoonven- 
ice.  It  is  true  the  facts  in  the  case  at  bar 
do  not  make  it  such  a  case,  but  the  principle  is 
illustrated  by  sucb  instances.    The  right  of  a 

Grson  who  travels  upon  passenger  trains  to 
ve  his  friends  and  acquaintances  accompany 
him  In  departing  to  tbe  station  of  the  railway 
company,  or  to  meet  and  receive  bim  at  sucb 
place  upon  his  coming,  adds  to  the  convenience 
and  pleasure  of  traveling  upon  the  company's 
railroad,  and  tends  to  lessen  its  inconveniences 
and  burdens,  and  thereby  tends  to  encourage 
travel,  in  all  of  which  the  railway  company 
bas  an  interest  Its  interest  in  havmg  passen- 
gers met  at  its  stations  by  their  friends  and 
acquaintances  is  one  in  common  with  the  in- 
terest of  tbe  persons  wbo  meet  such  a  pas- 
senger, and  we  do  not  think  that  tbe  reason 
of  the  rule  requires  it  to  be  narrowly  confined 
only  to  those  persons  who  go  to  meet  an  in- 
coEoing  paascnger  purely  for  social  pleasure  or 
from  the  promptings  of  friendship  or  kinship; 
and  the  fact  that  one  who  meets  an  incoming 

Eassenger,  acquaintance,  or  friend  is  prompted 
y  the  motive  of  ultimately  consummating  a 
business  transaction,  which  may  result  profit- 
ably to  him  or  both  to  him  and  the  passenger, 
does  not  tako  him  without  the  rule." 

This  doctrine  has  been  followed  by  this 
court  In  A.,  T.  &  S.  P.  Ry.  Co.  v.  Jandera, 
24  Okl.  106,  104  Pac.  339,  24  L.  R.  A.  (N.  S.) 
536,  20  Ann.  Cas.  316. 

It  Is  true  that  these  cases  do  not  refer 
to  peTBons  accompanying  a  corpse,  but  it  can- 
not be  gainsaid  that  there  is  a  duty  to  tbe 
remains  of  tbe  dead  on  their  way  to  their 
last  resting  place,  as  well  as  to  the  living. 
The  same  tender  feelings  yrhlth  draw  friends 
and  relations  to  be  with  the  traveler  at  the 
hour  of  his  arrival  or  departure  nrge  care 
and  attention  to  the  remains  of  the  dead.  A 
corpse  is  the  proper  subject  of  a  shipment 
by  rail,  and'  for  it  is  purchased  a  passenger 
ticket.  We  are  unwilling  to  hold  that  a 
person  may  not,  under  proper  conditions, 
accompany  a  corpse  to  a  train,  upon  which 
it  is  about  to  be  shipped,  without  becoming 
a  trespasser  upon  the  carrier's  property. 
But  it  docs  not  follow  that  the  plalntifr  in 
this  case  Is  protected  by  the  rule  announced. 
The  evidence  tended  to  show  strongly  that 
she  came  to  the  depot  to  comfort  Mrs.  Gos- 
sett.  She  did  not  accompany  the  corpse,  nor, 
so  t&T  as  the  record  shows,  did  she  have 
anything  to  do  with  tbe  loading,  transporta- 
tion, or  procuring  tickets  for  the  corpse. 
She  might  have  come  to  the  depot  as  accom- 
panying Mrs.  Gossett  and  to  bid  good-bye  to 
Hazelrlgg,  and  by  reason  thereof  have  be- 
come an  invitee  of  tbe  carrier  to  whom  it 
would  owe  a  duty  of  ordinary  care  to  see 
:hat  she  was  not  injured  while  going  about 


the  business  legitimately  connected  with  tbe 
object  for  which  she  came,  and  yet.  If  she 
abandoned  those  objects,  and  out  of  Idle  cu- 
riosity went  to  see  the  loading  of  the  corpse, 
with  which  she  bad  nothing  to  do,  she  would 
lose  her  status  as  an  invitee  and  become  a 
bare  licensee,  and,  if  injured  otherwise  than 
by  lack  of  reasonable  care,  upon  a  part  of 
tbe  premises  where  the  carrying  out  of  the 
original  objects  of  her  visit  would  not  rea- 
sonably have  taken  her,  the  carrier  would 
not  be  liable.  The  evidence  strongly  tends 
to  show  that  this  is  exactly  what  occurred, 
but  there  was  some  evidence  which  made 
her  intention  and  objects  in  going  to  see  the 
loading  of  the  corpse,  and  linked  therewith 
her  status  as  an  invitee  or  bare  licensee  at 
that  time,  a  question  for  the  Jury  under  prop- 
er instructions  of  the  court  The  trial  court 
gave  an  Instruction  somewhat  along  this 
line  as  follows : 

'*Tbe  Jury  are  instructed  that  if  they  believe 
and  find  from  the  evidence  that  tbe  plaintiff 
on  the  19th  day  of  December,  1912,  visited  the 
defendant's  station  from  motives  of  curiosity  or 
for  purposes  not  connected  witii  the  business  of 
the  defendant,  she  is  what  is  known  in  law  as 
a  'bare  licensee,*  and  cannot  recover  from  the 
defendant  on  account  of  any  injury  sastained, 
unless  such  injuries  were  wantonly  or  willfully 
inflicted ;  and,  unless  you  so  find,  your  verdict 
should  be  for  the  defendant" 

This  Instruction  comprehended  nothing  of 
the  elements  of  possible  change  of  legal  re- 
lation between  the  plaintiff  and  the  carrier 
after  plaintlfTs  arrival  at  the  station. 

Defendant  offered  an  instruction,  which 
was  refused  and  exceptions  taken,  which 
reads  as  follows : 

''You  are  instructed  that  if  you  believe  and 
find  from  the  evidence  that  plaintiff  was  not 
assisting  ia  the  loading  of  the  corpse  np<Hi  de- 
fendant s  train  and  not  interested  in  the  man- 
ner of  loading  same,  she  would  not  be  entitled 
to  recover  for  the  injuries  complained  of  here, 
and  your  verdict  should  be  for  the  defendant" 

This  instruction  might  have  been  more  apt* 
ly  worded,  but  in  our  judgment  It  fairly  rais- 
es the  question  of  the  plaintiff's  status  at  the 
time  tbe  corpse  was  being  loaded.  There  can 
be  no  question  under  this  record  but  that 
the  place  where  plaintiff  was  Injured  was 
one  In  which  she  would  not  have  been  In  pur- 
suance of  tbe  object  of  comforting  Mrs.  Gos- 
sett or  bidding  farewell  to  Hazelrlgg.  Her 
injury  was  occasioned  solely  by  her  desire  to 
see  the  loading  of  the  corpse.  If  at  that  time 
she  was  not  even  "Interested  In  the  manner 
of  loading"  It,  she  could  have  had  no  other 
object  in  going  to  the  place  where  the  loading 
WHS  being  done  except  curiosity.  Although 
this  Instruction  might  have  been  coupled  with 
the  one  given  and  put  in  more  apt  language. 
In  our  judgment  under  the  drcumstancea, 
in  view  of  the  fact  that  the  Instruction  giv- 
en, which  held  the  railway  company  only  for 
wanton  or  willful  Injury,  was  not  excepted 
to  by  either  party  (see  Wllhelm  v.  M.,  O.  & 
G.  Ry.  Co.,  supra),  It  was  error  to  refuse  it. 

[3, 4]  Error  Is  also  alleged  upon  the  failure 
of  tbe  court  to  sustain  an  obJecUou,  and  ad- 
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monlsb  the  Juiy  In  relation  to  certain  re- 
marks made  by  coansel  for  the  plaintiff.  In 
the  course  of  his  closing  argument  counsel  for 
plaintiff  said: 

"Gentlemen  of  the  jury,  these  were  our  wit- 
nesses. We  have  been  down  there,  and  taken 
their  depositions,  and  the  testimony  they  gave 
at  that  time  was  altosether  difEerent  from  that 
they  gave  on  the  etana,  but  when  we  got  ready 
to  use  the  depositions  we  found  that  the  rail- 
road company  had  brought  the  witnesses  here, 
and  under  the  law  we  couldn't  use  the  deposi- 
tions. We  took  the  deposition  of  a  trained 
nurse  that  waited  on  Mrs.  Alexander,  and  when 
we  got  ready  to  use  that  deposition  we  found 
thst  the  railroad  company  had  brought  her  here 
too.  (The  defendant  objects  to  remarks  of  coun- 
sel, and  asks  the  court  for  a  ruling  on  said  ob- 
jection.) 

"The  Court:  I  will  give  yon  an  exception. 
(Defendant  excepts.) 

"CouDsel  for  Plaintiff  (to  the  jary):  'I  don't 
care  how  many  exceptions  they  take.  To  my 
mind  the  meanest  crime  on  the  face  of  the 
earth  la  base  ii«ratitQd&"* 

These  remarks  were  blghly  Impn^er.  In 
the  first  place,  connsel  evidently  desired  to 
convey  tbe  impression  that  it  was  wrong  for 
the  defendant  to  bring  witnesses  to  the  trial 
whose  depositions  had  ivevlously  l>een  taken 
by  plaintiff.  Such  an  inference  is  so  obvi- 
ously Impropw  tiiat  the  only  purpose  which 
could  have  animated  counsel  was  to  preju- 
dice the  Jnry  against  the  defradant  by,  Im- 
pntlng  to  it  some  underhand  practice. 
Courts  strongly  favpr  the  production  of  a 
witness  tqjton  the  stand.  The  demeanor,  nian> 
ner  of  testl^rlng,  and  conduct  <tf  a  witness 
are  of  almost  as  great  importance  as  his  tes- 
timony. Sometimes  they  rightfully  give  the 
lie  to  the  spoken  words,  which  fall  from  his 
lips.  It  is  the  fact  that  the  Jury  sees  the 
witnesses  ttiat  has  led  appellate  courts  In 
cases  at  law  to  refuse  to  pass  npra  the  wels^t 
of  Qie  evidence^  It  was  largely  because  ot 
tbe  taxta  that  formniy  the  practice  waa  gen- 
eral to  try  equity  cases  upon  dcvoeltlon  that 
the  rote  tliat  appellate  courts  would  pass 
upon  the  weight  of  the  evidoice  in  equity 
cases  was  established.  In  the  Instant  case 
there  could  be  no  questtcm  that  the  presence 
of  tbe  witnesses  was  not  only  proper,  but 
beneOdal.  to  a  fair  trlaL 

But  tbe  considerations  above  referred  to 
ore  not  aU  whldi  condemn  the  rranarks  made 
by  counseL  After  the  evktoice  was  in,  with- 
out the  sanctity  of  an  oath  and  without  the 
privilege  of  croes-examlnatlon  by  the  other 
party,  he  proceeds  to  testis  that  tbe  evi- 
dence of  flie  witnesses  as  glv«i  In  the  deposi- 
tion "was  alt(«6ther  different^  from  that 
tbey  gave  im  Uie  stand.  The  statemrat  was 
not  In  any  manner  justified  by  the  record. 
If  counsd  to(*  depositions,  tbey  w«re  certain- 
ly In  his  control  or  in  the  fllM  of  the  court 
If  tiiere  was  a  variance  in  the  testimony 
given  by  tbe  witnesses  <m.  the  trial  and  in  the 
depodtlons,  the  depositions  were  competent, 
trading  to  contradict  the  witnesses.  Not  a 
deposition  nor  portion  of  a  d^iKwttion  of  any 
witness  called  by  tbe  defendant  was  offered 
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at  ttie  trial,  either  for  Oils  purpose  or  any 
other.  Under  such  circumstances  it  was  en- 
tirely outside  the  record  and  highly  Imprc^er 
and  prejudicial  for  counsel  to  state  that  the 
testimony  given  In  tbe  deposldmi  was  "al- 
together different^  from  that  given  on  the 
witness  stand. 

In  the  City  of  Shawnee  v.  Sparks,  26  Okl. 
665,  110  Fac.  8S4,  Improper  remarks  woto 
made,  an  objection  taken,  and  tbe  trial  court 
admonished  the  Jury  as  follows : 

"Gentlemen  of  the  jury,  You  will  not  consider 
statements  of  counsel  made  in  their  argument 
outside  the  record.  Yoa  will  consider  only  the 
evidence  before  yon  and  the  instructions  of  the 
court" 

In  commenting  thereon  this  court  said : 
"Where  counsel  in  argument  makes  statement 
of  a  material  fact  not  in  evidence  against  the 
objection  of  the  other  party,  he  violates  the  right 
of  a  fair  trial,  and  vmere  the  trial  judge  fails 
to  pass  squarely  on  tbe  objection,  and,  if  stis' 
tained,  fails  to  admonish  the  jury  to  disregard 
such  statement  as  not  in  evidence,  we  must  re- 
verse, unless  this  court  can  ascertain  from  the 
record  that  no  harm  resulted." 

And  again: 

"It  will  not  do  to  say  that  the  objection  of 
counsel  followed  by  the  admonition  of  the  judge 
not  to  consider  the  statement  as  to  the  interest 
or  lack  ot  Interest  of  defendant  in  the  case  as 
affecting  Its  liability  nor  the  absence  of  Judge 
Cassidy,  but  to  determine  the  question  of  lia- 
bility from  tbe  law  and  the  evidence,  was  suffi- 
cient to  cure  the  prejudice :  for  tbe  reason  that 
it  was  the  duty  of  tbe  Judge  to  pass  squarely 
upon  the  objection,  and  either  sustain  or  over- 
rule, and,  if  sustuned,  to  instruct  the  jury  to 
disregard  the  fact  stated  as  not  in  evidence, 
and  not,  by  telling  them  to  determine  the  ques- 
tion of  liability  on  the  law  and  the  evidence,  ap- 
parently leave  it  to  the  Jury  to  first  determine 
whether  the  objectionable  statement  was  or  was 
not  in  evidence." 

In  the  case  at  bar  counsel  objected,  and 
spedflcally  asked  the  court  to  pass  upon  the 
objection,  and  the  court,  without  ruling  upon 
said  obJectitHi,  stated,  "I  will  give  up  an  ex- 
cation."  This  was  all  that  counsel  for  de- 
fendant conld  do,  and  Is  sufBdent  to  raise 
tbe  question  for  consideration  here. 

In  Coa^te  Co.  et  al.  v.  Brass,  25  Okl.  24S, 
107  Pac.  426, 138  Am.  St  Rep.  915,  Chief  Jus- 
tice Kane,  speaking  for  the  court,  said : 

"There  is  considerable  confusion  upon  the 
question,  how  may  error  in  allowing  a  prejndi- 
dal  line  of  argument  be  saved  for  review  in  an 
appellate  tribunal.  This,  court  has  not  com- 
mitted itself  on  tbe  question,  and  is  disposed  to 
follow  the  rule  approved  by  Mr.  Thompson  hi 
his  work  on  Trials  (vol.  1,  {  962)  that  'the 
more  correct  view  is  that  such  an  irregularity 
can  only  be  saved  for  appellate  review  by  an 
objection  seasonably  made  and  exception  prop- 
erly taken,  if  overruled.' " 

In  City  of  Shawnee  v.  Sparks,  supra,  this 
court  htid  that  where  such  an  objection  was 
made,  It  was  the  duty  of  the  trial  cottrt  to 
pass  squarely  upon  tbe  objection,  and,  if  sus- 
tained, to  properly  admonish  the  Jury. 

In  St  L.,  I.  M.  &  S.  i^.  Co.  v.  O'Connor, 
43  Okl.  268, 142  Pac.  1111,  it  was  said: 

"Counsel  failed  to  request  the  court  to  with- 
draw said  remarks  and  to  admonish  the  jury  not 
to  consider  same.  Under  •  *  •  Coalgate 
Company  v.  Bioss,  26  OkL  2i4, 107  Pa&lSfi, 
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188  Am.  St  Be^  9Vi,  this  it  a  prereqnMte. 
in  order  to  securo  favorable  consideration  by 
the  appellate  court." 

It  is  our  view  that  the  expression  Just  quot- 
ed was  not  Intended  to  go  beyond  the  holding 
in  the  case  there  cited,  and  that  it  was  not 
Intended  to  hold  that,  in  addition  to  an  ob- 
jection to  the  improper  remarks  and  an  ex- 
(■eption  if  overruled,  counsel  must  request 
the  court  to  withdraw  the  remarks  and  ad- 
monish the  Jury,  as  that  would  be  a  duty 
Incumbent  upon  the  court  to  perform  under 
City  of  Shawnee  v.  Sparks,  supra,  if  the  ob- 
jection were  sustained,  and  a  useless  formal- 
ity if  the  objoetion  were  overruled.  Howev- 
er, in  order  that  there  may  be  no  cgnfusion  in 
the  practice,  anything  in  St  L.,  I.  M.  &  S. 
Ity.  Co.  V.  O'Connor,  supra,  relating  to  this 
subject,  which  goes  beyond  the  rule  laid 
down  In  Coalgate  Co.  v.  Bross,  supra,  Is  here- 
by expressly  overruled. 

For  the  errors  noted,  the  cause  should  be 
reversed,  with  directions  to  the  trial  court  to 
grant  a  new  trial  and  take  such  further  pro- 
ceedings as  may  be  proper  and  not  inconslat- 
eut  with  this  opinion. 

PER  CURIAM.   Adopted  In  whol& 

On  Reh earing. 

PER  CURIAM.  After  oral  argument  and 
a  careful  examination  of  the  record  upon  pe- 
tition for  rehearing,  the  court  is  satisfied  that 
the  Judgment  of  the  court  below  waa  prop- 
erly reversed  by  the  commission  on  account 
of  Improper  remarks  of  counsel  for  plaintiff 
in  bis  argument  to  the  jury.  We  are  unable, 
however,  to  concur  In  that  part  of  the  opin- 
ion which  holds  that  it  was  error  for  the 
trial  court  to  refuse  to  give  the  ftdlowing 
instractlw  requested  by  counsel  for  defend- 
ant: 

"You  are  InstriKtcd  that  if  you  believe  and 
find  from  the  evidence  that  plnintiff  was  not 
us&istins  in  the  loading  of  the  corpse  upon  de- 
fendants train,  and  was  not  interested  in  the 
manner  of  loading  same,  she  wonld  not  he  enti- 
tled to  recover  for  the  injuries  complained  of 
here,  and  your  verdict  should  be  for  the  defend- 
nnf* 

As  this  part  the  opinion  would  be  Ukely 
to  mislead  the  trial  court  upon  the  new  trial 
which  mast  be  had,  we  deem  It  necessary  to 
state  briefly  the  applicalde  principles  of  law. 

[5, 6]  The  commission  prc^erly  holds: 
That  a  person  who  goes  upon  the  platform 
of  a  railway  station  to  accompany  friends 
and  acquaintances  to  a  train  upon  which  tbey 
are  about  to  depart  as  passengers,  and  to 
attend  in  some  proper  way  the  shipment  of  a 
deceased  person,  a  relative  of  the  passenger 
and  an  old  friend  of  the  plaintiff,  whom  the 
passenger  Is  taking  to  another  state  for  buri- 
al, is  upon  such  premises  by  implied  Invita- 
tion of  the  railway  company.  Undoubtedly 
the  uncontradicted  evidence  shows  t^at  the 
plaintiff  belongs  to  this  class  of  persons.  As 


an  invitee  the  company  owed  the  plaintlfr  Uie 
duty  of  using  ordinary  care  to  keep  in  a  rea- 
sonably safe  condition  all  portions  of  their 
platform  to  which  she  would  naturally  or  or- 
dinarily be  likely  to  go.  8  Thompson  on  Neg- 
ligence, S  2691 ;  A.,  T.  &  S.  P.  Ry.  Ca  v.  Gogs- 
well,  23  Okl.  181,  99  Paa  923,  20  L.  a  A.  (N. 
S.)  837;  Bandert*  v.  Wlscon£dn  Central  Ry. 
Co.,  133  Wis.  249,  113  N.  W.  738;  Union  Pac. 
Ry.  Co.  V.  Evans,  52  Neb.  60,  71  N.  W.  1062. 

[7]  Passengers,  invitees,  or  others  bearing 
similar  relations  to  railway  companies  are 
not  required  to  place  themselves  in  straight 
Jackets  upon  their  arrival  at  stations,  in 
which  they  must  remain  while  awaiting  the 
arrival  of  their  train,  or  the  departure  or  ar- 
rival of  their  friends.  Such  persons  are  en- 
titled to  reasonable  freedom  of  action  uptw 
the  platforms  prorided  by  the  company  for 
th^  accommodation  and  convenience  and 
tbe  conquny  is  under  obligation  to  keep  In  a 
safe  condition  all  portions  of  tbelr  platform 
to  which  audi  persons  do  or  would  naturally 
resort  '^etber  the  place  where  the  plain- 
tiff was  Injured  was  a  place  where  she  would 
naturally  or  ordinarily  Ve  likely  to  go  la  a 
question  of  tact  for  tbe  Jury.  Banderob  v. 
Wisconsin  Central  Ry.  Co.,  anpra.  Tbla 
phase  of  tbe  case  was  sufllclently  covered  by 
the  following  instruction,  which  was  given  to 
tbe  Jury  by  request  of  counsel  for  defendant: 
"You  '  are  Instructed  that  the  defendant  Is 
re(^uired  to  maintain  in  ar  reasonably  safe  con- 
dition only  such  portions  of  its  platform  or 
premises  on  or  upon  which  pa&sei^ers,  or  those 
upon  the  premises  for  tbe  purpose  of  meeting 
or  tabiDg  leave  of  passengers,  may  be  expected 
to  go;  and,  if  you  tielieve  and  find  from  the 
evidence  in  this  case  that  the  truck  in  questioo 
was  so  placed  as  not  to  endanger  the  safety  of 
persons  boarding  or  leaving  its  trains  at  the 
places  provided  for  that  purpose,  or  of  persons 
accompanying  or  meeting  such  passengers  at 
sncb  places,  the  defendant  would  not  be  liable  to 
one  upon  such  premisea  who,  for  motives  of 
curiosity  or  otherwise,  leaves  a  aafe  place  pro- 
vided for  such  passenger,  and  sustains  injury 
on  account  of  having  gone  to  a  place  not  pro- 
vided for  the  accommodation  of  passengers,  and 
at  which  such  passengers  or  thehr  atteaidanta  are 
not  reasonably  to  be  expected." 

With  these  modiflcaticms,  the  opinion  pre- 
pared by  the  commission  is  approved,  and  the 
petition  for  rehearing  denied.  All  the  Jus- 
tices concur. 


GLOBE  &  RUTGERS  FIRE  INS.  CO.  v. 
CREEKMORE  et  al.    (No.  7657.) 

(Supreme  Court  of  OUahoma.   Nov.  20,  1917. 
Rehearing  Denied  April  9,  1818.) 

(Syttabus  »v  tk*  Court.) 

1.  EviDENCB  «S3230(6)  —  AnuiSBioira— Tmx 
TO  Land. 

Admissions  made  by  one  who  at  the  time 
held  the  legal  title,  to  the  effect  that  he  bad 
contracted  by  parol  to  sell  the  same  to  another, 
and  bad  received  tbe  pay  therefor,  are  compe- 
tent evidence  against  all  persons  claiming  title 
under  or  through  him. 


«s»For  otbw  cases  see  same  tople  aaA  KBY-NDlf  BBR  la  aU  KvNunriMred  DlgMs  aad  ladexah 
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2.  IxnnunoB  i^382f  1)  Fibe  Iksubaiiob  — 
Intebebt  of  Insubrd— Rbcotbbt. 

The  condition  of  a  fir«  ioBurance  poUc;  tbat 
the  utme  shall  be  void  if  the  interest  of  the 
insured  be  other  than  uoconditionai  and  sole 
ownerahip.  etc.,  ia  a  Teaeonable  and  valid  pro- 
vision, and  if  the  insured  lias  not  sach  tttie  or 
interest,  he  cannot  recover  on  the  policy. 

3.  Insdbance  <g=3640(2)— Fibe  Insdeahce— 
Title  of  Insured— Bub  den  of  Pboof. 

The  burden  of  proving  that  the  ownership 
of  the  insured  was  not  sole  and  unconditional 
is  on  the  insurer. 

4.  Insueanob  ^=»282(2)  —  Fire  Insubance  — 
"Unconditionai.  and  Sou  Owneb"— Pob- 
chaseb  Undeb  Executobt  Contbact. 

A  vendee  of  land  who  occupies  the  same  un- 
der an  executory  contract  of  purchase  la  the  un- 
conditional and  sole  owner  of  the  same  and  of 
the  fee-simple  title  thereto  within  the  provision 
of  an  insurance  polic;  above  quoted,  and  this 
is  true,  although  the  entire  purchase  price  has 
not  been  paid. 

rEd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  EMrst  and  Second  Series^  Uncon- 
ditional and  Sole  Ownership.] 
6.  Insubarce  «=»282(2)  —  Fibb  Insobancb  — 

MAIBBIAL  RBPBBSBNTATZOir. 

A  statement  made  hj  the  insured  to  the 
company  "that  the  title  to  the  land  as  describ- 
ed in  this  policy  Is  yet  in  the  Osage  Land  & 
Development  Company,  of  Osage,  Okl.,  and  that 
they  have  made  s  contract  for  deed,  and  that 
the  same  is  to  be  delivered  to  Dud  Moore  when 
the  balance  of  the  payments  due  on  the  pur- 
chase price  has  been  made,  and  that  the  build- 
ings on  the  said  lots  are  the  property  of  the 
assured,  W.  J.  Creekmore,  M.  De  Mosa  and 
Dud  Moore,  as  shown  in  this  policy,"  la  a  ma- 
terial representation  concemfiig  the  subject- 
matter  of  the  insurance,  and,  if  untruthfully 
stated,  sufficient  to  render  the  policy  void. 

'  Commissioners*  Opinion,  Division  Na  3. 
Error  from  Superior  Court,  Tulsa  County; 
M.  A.  Breckinridge,  Judge. 

Acti<m  by  W.  J.  Creekmore  and  another 
against  the  Globe  &  Rutgers  Fire  Insurance 
Company.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.  Reversed. 

Scothom,  Caldwell  ft  McRlll,  of  Oklahoma 
City,  for  plaintiff  In  error.  George  T.  Brown 
and  Jobn  B.  Meserre,  both  of  Tulsa,  for  de- 
fendants In  error. 

HOOKER,  C.  The  record  discloses  that 
on  thB  20tb  dor  of  March,  1910,  W.  T.  Leahy 
and  wife  sold  and  conveyed  by  general  war- 
ranty deed  the  real  estate  Involved  here  to 
S„  O.,  R.,  and  L.,  and  that  on  the  4th  day  of 
October,  1010,  8.  conveyed  all  of  his  Interest 
In  said  property  to  his  three  associates.  On 
the  28th  day  of  October,  1910,  the  Osage  Lend 
&  Development  Company  entered  into  a  con- 
tract of  sale  for  a  certain  part  of  this  prop- 
erty with  one  Orlsslngerf  which  contract  of 
sale  was  filed  ot  record  on  the  29th  day  of 
October,  1912.  0^  Osage  Land  &  Develop- 
ment Company  was  organized  about  the  Ist 
of  April,  1010,  by  the  aforesaid  L.,  G.,  and  R. 
On  the  25th  day  of  April,  1911,  the  aforesaid 
1m,  q.,  and  R.  conveyed  by  warrant  deed  to 
<Hie  A.  J.  Burt,  H.  W.  Blgham,  Charles  F. 
Gartner,  and  David  L.  Doub  an  undivided 
twenty-eight  fifty-eighths  of  said  property. 


and  on  the  Sth  day  of  March,  1913,  the  sheriff 
of  Osage  county  executed  a  sherlfTs  deed  to 
one  Lokey  Harford,  as  the  purchaser  at  a 
foreclosure  sale  had  by  virtue  of  a  judgment 
rendered  In  an  action  by  Leroy  Saddler  fore- 
closing a  mortgage  which  was  executed  on 
said  property  on  the  1st  day  of  April,  1910, 
by  all  of  the  parties  mentioned  above.  The 
defendants  In  error,  by  proper  assignment 
and  transfer,  acquired  all  the  right,  title, 
and  Interest  vested  In  Grlssinger  by  virtue  of 
the  contract  for  deed  made  by  the  Osage 
Land  &  Development  Company  with  her. 

On  the  lOtb  day  of  April,  1912,  the  defend- 
ants In  error  entered  into  an  Insurance  con- 
tract with  the  plaintiff  In  error,  whereby, 
In  consideration  of  the  premium  expressed 
therein,  the  said  plaintiff  In  error  Issued  ui>on 
the  property  Involved  in  this  action  policy 
No.  731911,  Insuring  the  si^me  against  loss  by 
Are  from  the  10th  day  of  April,  1912,  to  the 
10th  day  of  April,  1913.  On  the  7th  day  of 
March,  1913,  the  two-story  frame  building 
covered  by  said  policy  was  destroyed  by  fire, 
and  certain  goods  and  chattels  therein  stored 
were  likewise  burned.  Thereupon  the  defend- 
ants In  error  furnished  the  necessary  proof 
of  loss  and  demanded  payment  of  the  Insur- 
ance when  the  company  refused,  and  this  suit 
was  instituted  by  the  defendants  In  error 
against  the  plaintiff  in  error  to  recover  the 
sum  of  f 1,600  for  the  loss  of  the  frame  build- 
ing, and  1200  for  the  loss  ct  the  personal 
property. 

[11  Upon  the  trial  of  this  action  In  the 
court  below,  the  trial  court  permitted  one 
Dudley  Moore  and  one  F.  C.  Grlssinger  to  tes- 
tify as  to  certain  conversations  had  by  them 
with  the  officers  of  the  Osage  Land  &  Develc^ 
ment  Company  as  to  the  titie  to  this  prop- 
erty, and  as  to  the  authority  of  the  Osi^ 
Land  &  Development*  Company  to  make  and 
enter  into  the  contract  for  deed  which  was 
made  by  said  company  with  Grlssinger. 
Moore  was  Interested  with  Dunn  in  acquiring 
an  assignment  of  said  contract  from  Grls- 
singer, and  the  theory  whlcb  actuated  the 
lower  court  In  admitting  this  testlnumy  was 
QTldentiy  that  thne  declarations  of  the  ofil- 
cers  ot  the  company  were  adverse  to  their 
Interest  as  the  record  holders  of  the  legal 
title,  as  according  to  the  records  these  offi- 
cers and  another  as  individuals  held  the  fee- 
simple  titie  to  the  property  Involved  In  tills 
action. 

Jones  on  Evldrace  (2d  Ed.)  p.  ZIO,  is  as  fol- 
lows: 

''Admisriona  made  by  one  who  at  the  time 
held  the  l^al  titie  to  the  effect  that  he  had 
contracted  by  parol  to  sell  the  same  to  another 
and  bad  received  the  pay  therefor  are  competent 
evidence  against  all  persona  claiming  title  un- 
der or  through  him.  The  principle  on  which 
such  evidence  is  received  is  that  the  declaront 
was  so  situated  that  he  probably  knew  the 
truth,  and  his  interests  were  such  that  he  would 
not  have  made  the  admissions  to  the  prejudice 
of  his  title  or  possession,  unless  they  were  true." 
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And  Mr.  Wlgmm^  in  Ids  vork  6a  ETldence, 

1  1080,  says: 

"The  admisBions  of  one  who  is  priry  In  title 
•tand  npoo  the  same  footinK  as  those  of  one  who 
is  privy  in  obligation.  Having  precisely  the 
same  motive  to  make  correct  statements,  and 
being  identical  with  the  party  in  respect  to  bis 
ownership  of  the  right  in  issue,  his  admissions 
may,  both  in  fairness  and  on  principle,  he  prof- 
fered in  impeachment  of  the  present  claimu 

•  *  *  This  principle  is  to-day  nowhere  denied. 
But  its  recognition  was  slow  in  coming.  Of 
-the  tondamental  and  common  doctrines  of  our 
law  of  evidence,  this  was  perhaps  the  latest 
to  receive  judicial  recognition.   •   •   *  " 

And  at  section  1082  the  same  author  says: 
"By  the  general  principle  the  statements  of  a 
grantor  of  realty,  made  while  title  was  by  hy- 
pothesis still  in  him,  are  receivable  as  admis- 
sions  against  any  grantee  claiming  under  him. 

•  •  •  It  is  sufficient  here  to  say  that  the 
principle  is  to-day  fully  and  universally  con- 
ceded, subject  only  to  a  modification  due  mere- 
ly to  its  conflict  with  another  principle:  It  is 
to  be  noted  that,  upon  this  principle,  statements 
made  before  title  accrued  in  the  declarant  will 
not  be  receivable.  On  the  other  hand,  the  time 
of  divestiture,  after  which  no  statements  could 
be  treated  as  admissions,  is  the  time  when  the 
party  against  whom  they  are  offered  has  by  his 
own  hypothesis  acquired  the  title;  thus,  in  a 
suit,  for  example,  between  A.'8  heir  and  A.'b 
grantee,  A.'b  statements  at  any  time  before  his 
death  are  receivable  against  the  heir ;  but  only 
bis  statements  before  the  grant  are  receivable 
against  the  grantee." 

And  In  16  Cyc.  986,  It  la  said: 

"Declarations  of  an  owner  of  land  prior  to 
his  conveyance  are  competoit  as  against  his 
grantee  and  other  privies,  in  disparagement  of 
his  title.  They  are  also  competent  to  show  the 
ezisteoee  of  easements  on  the  premtses.  •  •  •  " 

Aj^Iying  the  rule  announced  by  the  au- 
thorities above  cited,  we  are  of  the  opinion 
that  this  evidence  was  competent,  and  that 
the  trial  court  did  not  commit  error  in  per- 
mitting the  same  to  be  Introduced. 

[2-4]  The  policy  In  jsult  contains  the  fol- 
lowing provisions: 

"This  entire  policy  shall  be  void  If  the  insured 
has  concealed  or  misrepresented  in  writing  or 
otherwise  an^  material  fact  or  circumstance 
concerning  this  insurance  or  the  subject  there- 
of; or  if  the  interest  of  the  insured  in  the  prop- 
erty be  not  truly  stated  herein.  ♦  •  •  This 
entire  policy,  unless  otherwise  provided  by 
agreement  indorsed  hereon  or  added  oereto,  shaU 
be  void  •  •  •  if  the  interest  of  the  insured 
be  other  than  unconditional  and  sole  owner- 
ship ;  or  if  the  subject  of  insurance  be  a  build- 
ing on  ground  not  owned  by  the  insured  in  fee 
simple." 

The  policy  of  Insurance  bad  the  following 
Indorsement  thereon  attached  by  its  local 
agent: 

'TTbis  indorsement  is  made  for  the  purpose 
of  showing  that  the  assured  under  this  policy 
are  the  sole  and  undisputed  owners  of  the  prop- 
erty as  described  In  this  policy  of  insurance. 
That  the  title  to  the  land  as  described  in  this 
policy  is  yet  in  the  Osage  Land  &  Development 
Company,  of  Osage,  Okl.,  and  that  they  have 
made  a  contract  for  deed,  and  that  the  same  is 
to  be  delivered  to  Dud  Moore  when  the  balance 
of  the  payments  due  on  the  purchase  price  has 
been  made,  and  that  the  buildings  on  the  said 
Iota  are  the  property  of  the  assured,  W.  J. 
Greekmore,  E.  M.  De  Moss  and  Dud  Moore, 
as  shown  in  this  policy.  .  «,  .  . 

"Attached  to  and  made  a  part  of  Globe  « 


Ruteers  Fire  Insurance  Company  policy  Na 
731M1  of  New  York  City,  N.  Y." 

It  Is  asserted  by  the  company  that  thlj 
statem^it  as  to  the  ownership  of  said  prop- 
erty and  as  to  the  title  thereof  constituted  a 
warranty,  which,  If  untrue,  vitiated  the  poli- 
cy; that  this  statement  was  untrue  because 
the  legal  title  to  this  property  was  not  in  the 
Osage  Land  ft  Development  Company,  nor 
had  it  ever  been ;  that  while  It  is  true  that 
the  company  bad  executed  a  contract  for  a 
deed  to  one  Grlsslnger,  which  contract  had 
been  assigned  until  all  her  rights  had  pass- 
ed to  the  defendants  in  error,  yet,  under  the 
record,  the  company  did  uot  then,  nor  at  any 
other  time,  have  legal  title  to  this  property, 
nor  were  Oreekmore  and  Moore  the  owners 
of  the  building  separate  and  apart  from  the 
real  estate  upon  which  it  was  located. 

It  appears  that  the  defendants  In  error  be- 
lieved In  good  faith  that  the  Osage  Land  ft 
Develf^ment  Company  had  the  legal  title  to 
this  property,  and  full  authority  to  execute 
the  contract  In  question  to  Orlsslnger,  and 
that,  relying  thereupon,  these  defendants  In 
error,  believing  that  they  would  in  time  ac- 
QTilre  a  legal  title  to  this  property,  erected 
these  improvements  thereon,  and  to  protect 
themselves  in  case  of  fire  procured  this  in- 
surance. The  question  Involved  here  is  not 
whether  they  had  such  an  interest,  whldi 
they  were  entitled  to  protect  by  Insurance, 
but  whether  the  policy  In  question  was  void 
by  reason  of  the  mi^tatement  as  to  the 
character  of  the  title  thereta  In  B.  OL  L. 
vol.  14.  S  229,  It  is  said: 

"Standard  policies  now  in  use  usoally  provide 
that  the  policy  shallr  be  void  it  the  insured  is 
not  the  sole  and  unconditional  owner  of  the 

Sroperty  insured.  Such  a  clause  applies  to  con- 
itions  existing  at  the  date  of  the  policy,  and 
not  to  future  changes  in  title.  •  •  •  To  be 
unconditional  and  sole  an  interest  most  ba 
completely  vested  in  the  assured,  not  contingent 
or  conditional,  nor  for  others,  nor  in  common, 
but  of  such  nature  that  the  assured  must  sus- 
tain injury  or  loss  if  the  property  is  destroyed, 
and  this  is  so  whether  the  title  is  legal  or  equi- 
table. An  insured's  ownership  Is  sole  when  no 
one  else  has  any  interest  in  the  property  as  own- 
er, and  is  unconditional  when  the  quality  of 
the  estate  is  not  limited  or  affected  by  any  con- 
dition.  The  burden  of  proving  that  the  owner- 
ship of  the  insured  was  not  sola  and  nuamdl- 
tional  Is  on  the  insurer." 

And  In  section  230  the  same  author  says: 
"An  insurance  company  has  a  right  to  Insert 
a  condition  in  a  policy  tnat  it  shall  not  be  lia- 
ble if  the  title  or  interest  of  the  assured  ia 
less  than  the  entire,  absolute,  unconditional, 
unincumbered  fee-sfmple  ownership;  and  if  the 
insured  has  not  such  a  title  or  interest,  he 
cannot  recover  on  the  policy.   •   •   * " 

The  authorities  are  almost  uniform  that 
the  Insurance  company  has  a  right  to  Insert 
as  a  condition  In  its  policy  that  it  shall  not 
be  liable  If  the  title  or  interest  of  the  assured 
Is  less  than  the  entire,  absolute,  and  uncon- 
ditional fee-simple  ownership.  But  they  like- 
wise hold  that  the  interest  of  a  putcbaser 
under  an  executory  contract  of  sale  la  the 
sole  and  uuconditltHial  owner  within  the  true 
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meaning  of  the  ordinary  clause  tm  that  8iil>- 
Ject  in  Insurance  policies,  because  the  vendor 
may  compel  the  vendee  to  pay  for  the  prop- 
erty, and  to  suffer  any  loss  that  occurs.  But, 
however,  to  hold  the  Interest  of  the  vendee 
sole  and  unconditional,  the  contract  must  be 
enforceable.  See  14  R.  C.  L.  |  234.  This 
court,  in  the  case  of  Ark.  Ins.  Co.  v.  Cox, 
21  Okl.  873,  98  Pac.  552,  20  Ll  B.  A.  (N.  S.) 
775,  129  Am.  SL  Rep.  808,  said: 

"The  aathoritiea  hold,  almost  vithoot  excep- 
tion, that  a  vendee  of  laii(i  who  occupies  the 
same  under  an  executory  contract  of  purchase 
is  the  unconditional  and  sole  owner  of  the  same 
Qnd  of  the  fee-simple  title  thereto  within  the 
provision  of  policies  of  insurance  above  quoted, 
and  that  this  is  true,  although  the  entire  pur- 
chase price  has  not  been  paid.  •  •  •  Plain- 
tiff at  the  time  of  the  insurance  of  the  policy 
occupied  the  lands  upon  which  the  property  in- 
sured was  located,  and  he  had  placed  there- 
on the  buildings  insured  under  the  policy,  and 
he  had  occupied  the  land  uoder  the  contract 
of  purchase,  on  which  be  bad  paid  all  the  pur- 
chase price  except  $75.  Be  was  the  uacoodi- 
tional'  and  sole  owner  in  fee  simple  of  the  equi- 
table title  to  said  land,  and  had  sucb  an  inter- 
est therein  as  was  required  by  the  conditions 
of  the  policy  reUed  upon  for  a  forfeiture,  except 
that  be  did  not  own  the  legal  tiUe.  *  *  •  " 

And  It  was  farther  said  In  the  case  above 
dted: 

"Waa  plaintiff  the  unconditiona]  and  sole 
owner  of  the  equitable  title  to  the  land  on 
which  the  property  insured  was  located?  There 
is  no  denial  that  ENilsom  held  the  legal  title  to 
the  land  in  controversy,  or  that  the  contract 
of  sale  between  him  and  the  plaintiff  is  valid; 
and  since  the  burden  of  proof  is  upon  defendant 
to  establish  such  facts  as  were  necessary  to 
avoid  the  policy,  in  the  absence  of  any  attack 
upon  the  validity  of  the  contract  between  Fol- 
Bom  and  plaintiff,  It  will  be  assumed  that  it 
was  vaUd,  and  passed  the  interest  in  the  land  in 
ecmtrover^  purported  to  have  been  passed  by 
such  contract" 

In  the  case  at  bar  the  contract  In  queBtlon 
was  executed  by  the  Osage  Land  ft  Develop- 
ment Company  with  the  assignor  of  the  de- 
fendants In  error.  The  record  fails  to  show 
that  the  grantor  in  said  contract  at  the  time 
of  its  execution  held  the  legal  title  to  the 
land  in  controversy,  and  the  validity  of  that 
contract  is  assailed  here.  Likewise  In  Atlas 
Fire  Ins.  Co.  v.  Malone,  09  Aili.  428,  138  S. 
W.  902,  Add.  Ca&  1913B,  210,  the  Supreme 
Court  of  Arkansas  says: 

"In  an  action  on  a  fire  insurance  policy,  the 
harden  Is  on  tiie  insurer  to  show  that  the  insur- 
ed's interest  was  other  than  an  unconditional 
and  sole  ownership,  within  a  provisioo  that  the 
policy  shall  be  void  in  such  event  The  iosured 
under  a  fire  insurance  poIi<»r  is  the  substantial 
owner  within  a  provision  that  the  policy  shall 
be  void  if  his  interest  is  other  than  an  oncon- 
diti<aial  and  sole  ownership,  where  he  la  in  on- 


disputed  itossesslon,  claiming  to  be  the  sole  own- 
er under  a  warranty  deed,  though  the  deed  re- 
cites an  outstanding  interest  in  a  minor  heir,  a 
conieyancs  of  whidi  to  the  insured  the  gran- 
tors covenanted  to  obtain  on  her  reaching  her 
majority.** 

In  tbe  Instant  case  the  company  had  notice 
that  the  Interest  of  Uie  insured  was  not  that 
<tf  a  sole  and  an  unconditional  owner,  as 
appears  fi-om  the  indorsement  made  by  the 

agent  and  attached  to  the  policy. 

[6]  It  must  be  conceded  that  It  was  the 
duty  of  the  Insured,  where  they  were  not  the 
sole  and  unconditional  owners  of  the  prop- 
erty as  contemplated  by  the  policy,  to  correct- 
ly state  to  the  Insurer  the  character  of  title 
they'  claim  thereto.  This  they  attempted  to 
do,  and  thought  they  vere  doing,  when  they 
told  the  agent  of  the  company  that  tbe  legal 
title  to  the  property  was  in  the  Cteage  Land 
ft  Development  Company,  and  thought  that 
they  held  a  contract  for  a  deed  which  was  to 
be  delivered'  to  them  when  the  purchase  mon- 
ey was  paid.  This  statement  was  not  true, 
as  the  legal  title  to  this  property,  from  this 
record,  was  never  owned  by  the  Osage  Land 
ft  Development  Company,  and  the  authority 
of  the  company  to  execute  a  contract  for  a 
deed  is  not  shown  by  the  record,  nor  con  It 
be  Inferred  from  the  evidence.  The  defmd- 
ants  in  error  did  not  have  an  enforceable  con- 
tract; that  is,  one  which  they  could  go  Into 
a  conrt  of  equity  and  force  the  company  to 
execute  to  them  a  deed  which  would  conv^ 
any  title  to  this  property  to  them. 

It  must  be  borne  in  mind  that  Leroy  Sad- 
dler held  a  mortgage  upon  this  property; 
that  Wlnans  and  Harn  held  a  mortgage  upon 
this  property;  that  twenty-eight  fifty-eighths 
thereof  had  been  conveyed  to  other  parties; 
and  that  the  legal  title,  as  shown  by  the  rec- 
ord, was  In  the  three  incorporators  of  the 
Osage  Land  ft  Development  Company,  and 
had  never  passed  to  the  company  at  the  time 
of  tbe  execution  of  this  contract  Under  the 
facts  of  the  case,  we  most  hold  that  the  de- 
fendants in  error  never  had  an  enforceable 
contract,  and  were  therefore  not  the  sole 
and  unconditional  owners  as  contemplated  by 
the  provisions  of  the  policy,  and  that  the 
statements  made  by  them  at  the  time  this 
indorsement  was  made  upon  the  poUcy  did 
not  truly  state  the  'conditl^m  of  the  title, 
and  on  account  thereof  no  liability  can  attadi 
to  the  company  by  virtue  of  the  policy. 

The  Judgment  of  the  lower  court  la  there* 
fore  reversed. 

PflB  CURIAM.  Adopted  to  wbxOa. 
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BLACK  T.  SOUTHERN  PAO.  CO. 

(Sapreme  Court  of  Oregon.   Ma;  14,  1918.) 

1.  Etidencb  ^=9518  — Cabbiaob  or  Fbhioht 
—Excess  OeABGEe— Constbdotioii  of  Tae- 
IFF  Pbo  VISIONS— Statute. 

Under  L.  O.  L.  8  136,  specifying  what  ques- 
tions are  to  be  decided  by  the  court,  io  an  ac- 
tion to  recover  excess  freight  charges  paid  a 
railroad,  it  is  the  exclusive  province  of  the 
court  to  construe  tariff  provisions  involved,  and 
it  is  error  to  permit  rate  experts  to  construe 
them. 

2.  Oarbiebs  €»26  —  Cabbiagb  of  Fbeiobt— 
Excess  Charoe—Recovebt. 

Neither  the  shipper  of  freight  oor  the  car- 
rier is  bound  by  the  rate  actually  paid;  the 
shipments  belne  controlled  by  whichever  publish- 
ed rate  is  applicable,  so  that,  if  a  shipper  paid 
more  than  the  lawful  rate,  he  is  entitled  to  re- 
cover the  excess. 

3.  Cabbibbs  «=530— Cabbiage  of  Frbioht— 

CONeXBUCTION      OF     TARIFF  PBOVISIONS— 

Statute. 

Under  L.  O.  L.  S  Ti.5,  as  to  the  construe- 
tica  of  a  statute  or  instrument,  if  possible,  tar- 
iff provisions  of  a  freight  carrier  by  rail  should 
t>e  construed  so  as  to  give  effect  to  idl  the  lan- 
guage employed  In  them. 

4.  Carriers  ^bSO-Oarbiagb  of  Fbsiqht— 
Rates  —  CoNSTBUcnoN  of  Tariff  Pboti- 

8I0NS. 

Where  tariff  provisions  of  a  railroad  speci- 
fied a  rate  of  fl  per  100  tmunds  for  Bsb.  salted 
and  pickled,  including  caviar,  under  "refrigera- 
tion,'^ minimum  carload  rate  30,000  jrounds  per 
car,  and  a  rate  of  S6  cents  per  100  pounds  for 
fisb,  salted  and  pickled,  including  caviar,  mini- 
mum carload  weight  40,000  pounds,  for  car- 
rying pickled  fish  "under  refrigeration,"  whidi 
could  only  be  done  in  refrigerator  cars,  the 
railroad  was  entitled  to  charge  the  shipper  $1 
per  100  pounds  for  transportation;  an  extra 
fee  for  refrigeration  being  charged. 


Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County;  Wm.  N.  Gatens,  Judge. 

Action  by  George  Black  against  the  South- 
ern Pacific  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Berersed. 

Tbla  acUm  was  bron^t  to  reoorer  alleged 
excess  fright  charges  paid  to  the  Southern 
Pacific  Company  for  transporting  66  carloads 
ot  pickled  fish,  over  Its  lines  and  connections, 
from  California  to  Nev  York,  The  sblp- 
mraits  were  made  on  and  between  Blay  7, 
1910,  and  June  26,  1912.  The  two  fbllowtng 
tariff  proTlslims,  having  been  published, 
posted*  and  filed  with  the  Interstate  Com- 
merce Commission,  were  in  effect  from 
March  22,  1910,  to  Augnst  19,  1912: 

"Fish,  salted  and  pickled  (including  caviar), 
under  refrigeration,  subject  to  storing  in  transit 

{rrivileges,  as  published  in  tariffs  of  individual 
hies,  lawfully  on  file  with  the  Interstate  Com- 
merce Commission,  rate  $1.00  per  100  lbs.,  Min. 
C.  L.  Wt  30,000  lbs.  per  car." 

"Fish,  salted  and  pickled  (including  caviar), 
Min.  C.  I,.  Wt  40,000  lbs.,  subject  to  storing 
in  transit  privileges,  ss  published  in  tariffs 
of  individual  lines,  lawfully  on  file  with  the 


Interstate  Commerce  Commission,  rate  86  eenti 

per  hundred  pounds." 

During  all  the  times  mentioned  in  this 
opinion  the  following  provision,  relating  to 
refrigeration  and  approved  by  the  Interstate 
Commerce  Commission,  was  In  force: 

"Rates  named  in  this  tariff  do  not  Include 
charges  for  icing  and  care  of  refrigeration  ot 
freight  in  transit  when  it  is  so  forwarded.  Re- 
frigeration being  a  special  service  separate  and 
distinct  from  transpwtatlon,  the  charge  made 
for  refrigeration  Is  in  addition  to  the  transpor- 
tation rates  named  -herein." 

The  carrier  charged  and  the  shlpp^  paid 
the  $1  rate  on  all  the  shipments.  The 
weights  of  the  respective  shipments  varied 
from  34,976  pounds  to  66,400  pounds.  The 
shipper  ordered  all  the  fish  to  be  moved  in 
Pacific  Fnilt  Express  Company  cars  "under 
refrigeration,"  and  every  shipment  was  "ac- 
tually moved  In  Pacific  Fruit  Express  Com- 
pany cars,  and  that  the  shipments  were  un- 
der refrigeration,  for  which  service  each  car 
was  charged  $70,  and  which  sum  shippers 
paid  In  addition  to  freight  charges." 

The  complaint  Is  framed  upon  the  theory 
that  all  the  shipments  were  covered  bj  the 
86-cent  rate,  and  that  therefore  the  plain- 
tiff was  entitled  to  recover  all  sums  paid  in 
excess  of  that  rate.  The  parties  agreeing, 
the  cause  was  heard  and  decided  by  the  court 
without  the  aid  of  a  Jury.  The  findings  of 
fact  and  conclusions  of  law  were  for  the 
plaintiff,  and  the  defendant  appealed  from 
the  ccoiseqtient  Judgmrat. 

Alfred  A.  Hampson,  of  Portland  (Ben  C. 
Dey,  of  Portland,  on  the  brief),  for  appel- 
lant. Alex.  Bernstein,  of  Portland  (Bern- 
stein St  Cohen,  of  Portland,  on  the  iHief),  for 
respondent 


HARRIS.  J.  (after  stating  the  facts  as 
above).  The  main  question  for  decision  Is 
whether  the  shipments  were  covered  by  the 
86-cent  rate  or  by  the  $1  rate.  The  conten- 
tion of  the  plaintiff  is  clearly  stated  in  his 
brief  In  the  following  language: 

'The  plaintiff  herein  maintains  that  at  the 
time  of  these  shipments  when  he  presented  for 
shipment  a  minimum  of  40,000  pounds,  he  was 
entitled  to  an  85-cent  rate,  and  if  be  demanded 
refrigeration,  be  was  entitled  to  have  same  for- 
warded under  refrigeration  by  the  payment  of 
the  additional  sum  of  $70  per  car.  *  *  *  A 
fair  interpretation  of  the  tariff  therefore  as  ex- 
tant when  the  shipments  were  msde  was  that 
when  the  shipper  presented  40,000  pounds  min- 
imum weight  of  the  article  mentioned  in  the 
tariff,  he  could  forward  It  for  86  cents,  and  If 
be  desired  refrlgeratlmi,  he  could  order  it  un- 
der refrigeration,  paying  therefor  the  addi- 
tional sum  as  published  for  such  sdditionai 
service.  In  this  instance  It  was  $70  per  car* 
and  that  amount  was  paid  for  esdi  car  that 
the  shipper  used." 

The  defendant  argues  that  the  circum- 
stance of  whether  or  not  the  shipment  Is 
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"under  refrigeration'*  dttturmlnes  tiw  rate 
to  be  charged. 

It  win  be  helpful  it  we  first  notice  the 
conditions  as  they  are  fqand  In  practice. 
Among  the  cars  used  by  carriers  are  the 
ordlnaiT  box  cars  and  refrigerator  'cars. 
There  are  a  number  of  points  df  diflerence 
between  an  ordinary  box  car  and  a  refriger- 
ator car  of  the  same  exterior  measurements. 
A  reMgerator  car  has  thick  walls,  and  is 
equipped  with  ice  bankers;  It  costs  more, 
wMghs  more,  and  at  the  same  Ume  has  less 
cubical  carrying  capacity  than  an  ordinary 
box  car.  The  words  "under  refrigeration*' 
have  a  definite  and  w^-underatood  meaning. 
A  ablpment  "nndw  refrigeration"  means 
goods  moved  in  a  refrigerator  car  supplied 
with  ice;  and  when  goods  are  ordered  to  be 
transported  "under  refrigeration"  it  means, 
in  the  language  of  <mo  of  the  witnesses, 
"that  the  shippers  desire  the  goods  to  more 
in  r^rlgerator  cars  with  Ice  In  the  tank." 
B.  H.  Trumbull,  a  witness  for  the  plaintUT, 
testified  that  It  la  Impossible  "to  move 
pickled  Bah  under  rtfrigeration  fai  an  ordi- 
nary box  car,"  and  "for  this  fish  to  move 
under  refrigeration  It  la  absolutely  neces- 
sary that  It  move  In  a  refrigmitor  car."  A 
refrigerator  car  moving  "under  refrigera- 
tion" is  Iced  when  the  ear  la  loaded,  "and 
then  kept  re-iced  in  transit  about  every  200 
miles  apart,"  and  since  it  "cannot  be  al- 
lowed to  lay  around,"  it  la  "given  pr^erenoe 
in  handling,"  and  its  movement  la  expedited. 

It  must  be  remembered  that  the  specified 
frel^t  rates  do  not  include  charges  for  Icing 
and  care  of  refrigeration  in  transit  The 
charge  of  $70  jnade  and  paid  upon  each  car 
for  refrigeration  was  In  addition  to  what- 
ever transportation  rate  was  prc^erly  charge- 
able. It  must  also  be  remembered  that  all 
the  shipments  In  question  were  ordered  by  the 
shipper  to  be  moved  "■under  refrigeration," 
and  therefore  to  comply  with  this  order  the 
carrier  was  necessarily  obliged  to  move  the 
goods  In  refrigerator  cars. 

[1,1]  It  Is  the  exclusive  province  of  the 
court  to  construe  the  tariff  provisions  In- 
volved in  this  controversy,  and  it  was  there- 
fore error  to  permit  rate  experts  to  construe 
them.  Section  136,  Ij.  O.  L.;  OreRon  R.  &  N. 
Company  v.  Coolidge,  69  Or.  5,  0,  116  Pac. 
93.  Neither  the  shipper  nor  the  carrier  is 
bound  by  the  rate  actually  paid  because  the 
shipments  are  necessarily  controlled  and 
governed  by  whidiever  published  rate  Is 
applicable  to  the  shiiunents,  and  hence  If 
the  shipper  paid  more  than  the  lawful  rate 
be  la  entitled  to  recover  the  excess.  Texas 
&  Pacific  Ry.  V.  Mugg,  202  U.  S.  242,  26  Sup. 
Ct  628,  60  U  Ed.  lOU. 

[9,4]  Our  statute  (section  716,  U  O.  L.) 
declares  that: 

"In  the  coQstructim  of  a  statute  or  iostra- 
ment,  the  office  of  the  judge  Is  simply  to  aacer- 
raln  and  declare  what  is,  in  terms  or  in  sub- 


Btance,  ooDtaioed  therein,  not  to  insert  what 
has  been  omitted,  or  to  orait  what  bas  been  in- 
serted ;  and  whore  there  are  several  provisions 
or  particulars,  such  coD8tructi(m  is,  if  possi- 
ble, to  be  adopted  as  will  give  effect  to  uL" 

If  possible,  the  tariff  provisions  should  be 
80  construed  as  to  give  effect  to  all  the  lan- 
guage employed  in  them.  Arment  v.  yamhill 
County,  28  Or.  474,  479,  43  Pac.  653  ;  2  Elliott 
on  Contracts,  |  1515.  Both  tariff  provisions 
relate  to  "Fish,  salted  and  pickled  (including 
caviar)";  one  provldon  contains  the  words 
"under  refrigeratt<m"  while  the  other  tariff 
provision  does  not  contain  these  words.  The 
provision  whldk  omtaintf  the  words  "under 
refjflgeratlon''  t^es  80,000  pounds  as  the 
minimum  carload  weight  with  a  rate  of  |X 
per  hundred  poonds,  while  the  other  provision 
prescribes  40,000  pounds  aa  the  minimum 
carload  weight  with  a  rate  <^  85  cents  per 
hundred  pounds.  Finding  as  we  do  a  differ- 
ence between  both  the  minimum  wei^ts  and 
the  rates,  and  observing  as  we  must  that  tiie 
words  "under  refrigeration"  a[^>ear  In  the 
provision  which  fixes  the  higher  rate  for  the 
lower  minimum  carload  weight,  and  that 
these  words  are  omitted  from  the  provision 
which  names  the  lower  rate  for  the  greater 
minimum  carload  weight,  we  must  conclude 
that  the  words  "under  refrigeration"  were 
designedly  Inserted  In  one  provision  and  de- 
liberately omitted  from  the  other.  The  rela- 
tive position  occupied  by  the  words  "under 
refrigeration"  is  also  Important  Both  pro- 
visions speak  of  "Fish,  salted  and  pickled 
(Including  caviar)";  but  only  one  provision 
contelns  the  guallftcatlMi  "under  refrigera- 
tion," and  that  qualificatiou  appears  imme- 
diately after  the  words  "Pish,  salted  and 
pickled  (Including  caviar)";  and  hence  the 
plain  meaning  of  this  tariff  provision  Is  that 
"Pish,  salted  and  pickled  (Including  caviar)" 
when  "under  refrigeratioD,"  must  be  charged 
with  the  $1  rate.  If  the  rate  is  to  be  deter- 
mined by  the  minimum  weight  rather  than  iry 
the  circumstance  as  to  whether  the  freight 
Is  under  refrigeratlou.  the  words  "under 
refrigeration"  are  practically  meaningless; 
and  in  this  oonnectiOD  it  is  Interesting  to 
note  that  when  B.  H.  Trumbull,  a  rate  expert 
called  by.  the  plaintiff,  was  asked  "how  do 
you  explain  the  fact  that  the  words  ^der 
refrigeration'  ai^tear  vnder  the  dollar  pro- 
vision, and  not  under  the  85-cent  provisltm?" 
he  answraed  thus,  "I  don't  know  that  I  would 
explain  that  at  all." 

Both  before  and  after  the  shipments  In 
qne8tl<m  a  change  was  made  in  the  wording 
of  the  tariff  provisions  relating  to  salted 
and  pickled  fish,  and  the  plaintiff  claims 
that  these  changes  lend  suj^rt  to  his  ccm- 
tentlon.  These  two  tariff  provisions  were 
originally  proclaimed  on  December  6,  1009, 
when  they  appeared  in  the  following  form:  ^ 

"Fish,  salted  and  pickled  (includin^^  caviar) 
In  r^igerator  can,  subject  to  Btoring  in  trans- 
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it  privileges  as  published  in  tariffs  of  indlrid- 
uals  lines  lavfuUj  on  file  with  Interstate  Com- 
merce Commissim,  minimam  weicht  80,000  lbs. 

 $1.00. 

"Fish,  salted  and  pickled  (including  caviar) 
in  ordinary  box  cars,  miaimum  carload  weight 
40,000  lbs.,  subject  to  storing  in  transit  priv- 
ileges as  published  in  tariffs  ot  individual  lines 
lawfully  on  file  with  Interstate  Commerce  Com- 
mission 85  cents." 

The  first  change  occurred  on  March  22, 
1910,  when  the  provisions  were  issued  in  the 
fornu  which  have  already  been  quoted,  and 
were  effective  when  the  shipments  in  question 
were  made.  The  second  change  occurred 
on  August  19,  1912,  when  the  provisions 
were  made  to  read  thus: 

"fish,  salted  and  pickled  (including  caviar) 
in  barrels,  under  refrigeration,  subject  to  stor- 
ing in  transit  privileges  as  published  in  tariffs 
of  individual  lines  lawfully  on  file  with  Inter- 
state Commerce  Commission,  minimum  weight 
30.000  lbs.  *1.00. 

"fish,  salted  and  pickled  (including  caviar) 
In  barrels,  not  under  refrigeration,  minimum 
carload  weif|:ht  40,000  lbs.  subject  to  storing  in 
transit  privileges  as  published  in  tariffs  of  in- 
dividual lines  lawfully  on  file  with  Interstate 
Commerce  Commission  Si  cents." 

Aside  from  the  words  "in  barrels"  found 
In  both  provisions  as  published  on  Auj^st 
19,  1912,  the  wording  has  remained  practical- 
ly unchanged  in  each  provision,  except  In 
one  particular.  The  provision  prescribing 
the  $1  rate  was  changed  on  March  22,  1910, 
by  substituting  the  words  "under  refrigera- 
tion" for  the  words  "In  refrigerator  cars"; 
and  no  other  alteration  was  made  after- 
wards, except  to  Insert  the  words  "in  bar- 
rels." The  first  change  in  the  S5-cent  provi- 
idon  was  made  on  March  22.  1910,  by  omit- 
ting the  words  "in  ordinary  box  cars";  and 
the  second  alteration  was  made  on  August 
19,  1012,  by  inserting  the  words  'in  barrels, 
Hot  under  refrigeration." 

An  examination  of  the  three  several  forms 
In  which  each  of  the  two  provisions  has  ap- 
peared will  disclose  that  at  all  times  pickled 
fish  shipped  "under  refrigeration"  moved  at 
the  $1  rate.  Since  salted  and  pickled  fish 
cannot  be  moved  "under  refrigeration,"  un- 
less shipped  In  refrigerator  cars,  It  necessari- 
ly follows  that  when  a  shipper  ordered  fish 
moved  "under  refrigeration"  It  was  shipped 
in  refrigerator  cars,  and  therefore  at  the  $1 
rate,  even  nnder  the  form  of  the  $1  provision 
as  first  published.  While  it  Is  not  necessary 
to  Inquire  into  the  reason  for  the  changes  in 
the  wording,  it  has  been  suggested  that  the 
first  alteration  was  made  in  order  to  permit 
the  carrier.  If  It  wished,  to  move  fish  "not  un- 
der refrigeration"  in  any  available  equipment 
Notwithstanding  the  very  Ingenious  argument 
which  learned  counsel  for  plaintiff  predicate 
upon  the  changes  In  the  wording  of  the  tariff 
provisions,  we  construe  the  provisions  to 
'  mean  that  the  specified  commodity  when  ship- 
ped '*nnder  refrigeration'*  at  all  times  moved 


at  tiie  (1  rate.  This  Is  the  construction  giv(^ 
by  the  Interstate  Commerce  Commission.  Al- 
though writing  about  a  controversy  which 
probably  arose  under  the  tariff  provialoDa  as 
published  on  August  19,  1912,  the  commls- 
Aon  said  In  H^e  Cwnpany  v.  Southern  Pa- 
cific Company,  33  Interst  Com.  Com'n,  12f^ 
that  the  rate  'Is  $1  per  hundred  pounds  when 
nnder  refrigeration  and  85  cente  per  hundred 
pounds  when  not  under  refrigmttion.  Both 
rates  have  been  In  effect  for  a  number  of 
years." 

The  judgment  am;iealed  trom  Is  rerened, 
and  the  defendant  Is  entitled  to  a  JndgmMit 
for  Its  coats  and  dlsbursemoits. 


McBRIDD,  G.  J.,  and  BUBNETT  and  BBN- 
SON,  J  J.,  concur. 


(U  OU.  Cr.  <U> 
CARIONANO  T.  STATB.   (Na  A-2900.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
May  18,  1918.) 

Appeal  from  County  Court,  Latimer  Coun- 
ty; C.  B.  Hunt,  Judge. 

C.  Garlgnano  was  convicted  of  the  offense 
of  unlawful  possession  of  Intoxicating  liq- 
uors, and  he  appeals.  Judgment  affirmed. 

Jones  ft  Lester,  of  ^Iburton,  for  plaintlfl 
in  error.  S.  P.  Freeling,  Atty.  Qen.,  and  B. 
McMillan,  Aset  Atty.  Gen.,  tar  the  State. 


PER  CDBIAM.  O.  Carignano  was  convict- 
ed In  the  county  court  of  Latimer  county  of 
the  ott&ue  of  unlawfully  having  poeseealon 
of  certain  Intoxicating  liquors  with  the  intent 
to  dispose  of  same  by  sale,  barter,  et  cetera, 
In  violation  of  the  laws  of  this  Btat& 

The  proof  on  behalf  of  the  state  shows 
that  a  search  was  made  of  his  premises  in 
the  town  of  Wilburton  on  the  20th  day  of 
June.  1916,  and  two  cases  containing  24 
quarts  of  whisky,  and  a  barrel  containing  72 
quarts  of  beer  were  found  stored  in  a  ware- 
house on  his  premises  connected  with  his 
storeroom.  It  was  also  proven  that  the  de- 
fendant had  paid  the  special  tax  required  of 
retail  liquor  dealers  by  the  United  States 
government  on  March  27,  1916,  covering  a 
period  from  July  1.  1915,  to  June  80,  1916. 
On  cross-examination  the  defendant  admitted 
that  he  had  been  convicted  of  violating  the 
prohibitory  liquor  laws  of  this  state  on  four 
previous  occasions.  The  Jury  assessed  his 
puntsbment  at  a  fine  of  $75  and  confinement 
In  the  county  Jail  for  a  period  of  30  days. 

The  defense  Interposed  by  defendant  was 
not  believed  by  the  Jury,  and,  as  the  state's 
evidence  is  snffldent  to  sustain  the  conviction. 
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any  controTerted  question  of  fact,  therefore, 
was  settled  by  Uie  Jury's  verdict 

We  bare  carefully  examined  the  record, 
and  the  assignments  of  error  presented  in 
tbe  brief  of  counsel  for  plaintiff  in  error. 
No  new  questions  are  raised,  and  notblng 
that  would  in  any  way  tend^to  prejudice  the 
Bubstontlal  rights  of  plaintiff  In  error  Is 
presmted  for  our  consideratl«i. 

It  Is  the  opinion  of  the  court  diat  the  Judg- 
ment of  conviction  should  be  afOrmed;  and 
It  Is  w  ordered. 


(M  Colo.  47) 

SHAFFER  T.  GEORGE.   (No.  8728.) 

(Supreme  Court  of  Golorado.    Oct  8,  1917. 
Behearing  Denied  April  1.  1918.) 

1.  OuARAirrr  <S=»36(8)— Asstjmption  or  Debts 
BT  BDTK»—"CuRBENTy  Liabilities." 

Where  one  purchased  all  the  stock  of  a  com- 
pany, agreeuiff  to  assume  "all  current  liabili- 
tiet,"  Buch  words  include  tbe  current  liabilities 
of  the  company  for  monthly  payments  of  rent 
under  a  lease  existing  at  time  of  guaranty  (cit- 
ing Words  and  Phrases,  Current). 

2.  Landlobd  Ann  TxirAnr  ^160(2),  208<2> 
—Express  Covenant  Running  with  Land. 

Covenants  to  pay  rent  and  to  yield  up  the 
premises  in  a  required  condition  run  with  the 
land,  and  assignee,  upon  acceptance  of  a  lease, 
becomes  liable  under  these  covenants. 

3.  Landlobd  and  Tenant  <S=>160(2)— Covb- 
nant  to  Yield  Pbeuises  at  End  of  Tebu 
—  Cancellation  ob  Abandonubnt  or 
Lease. 

Under  a  covenant  to  yield  up  premises  in 
good  repair  at  eniration  of  term  of  lease,  tbe 
MMee  l>eoomea  liable  Immedlatdy  upon  termina- 
tion by  cancellation  or  abandonment 

4.  IiANDLOBD  AND  TENANT  «S»110(ZMrnia- 
RATION  or  I^ASB— ABAHDONICENT  AND  AC- 
CEPTANCE. 

The  abandonment  of  tbe  premises  by  lessee's 
aadgnee  without  acceptance  of  surrender  by 
lessor  does  not  terminate  tin  lease  nor  destroy 
sntib  assignee's  estate. 

6k  Appeal  and  Bebob  ^»171(1)— Thiobt  or 
Gaab  Below. 
The  rale  of  law  that  an  assignee  of  a  lease 
Is  liable  only  for  covenants  broken  while  in  pos- 
session of  the  premises  cannot  be  applied  where 
no  attempt  to  separate  tbe  amounts  of  alleged 
damage  to  the  premises  as  between  the  differ* 
cnt  assignees  id  lease  was  made  and  no  objec- 
tion offered  to  evidence  covering  damages  for 
wht^e  period. 

flL  Appeal  and  Bebob  «s9l71(l)  — Revibw— 
Ghanob  or  Tbkobt. 
Where  a  trial  upon  a  covenant  to  yield  up 
premises  leased  in  required  condition  was  had 
upon  the  theory  that  defendant  assignee,  was 
liable  from  inception  to  termination  of  lease,  it 
cannot  be  contended  upon  error  that  assignee 
wss  liable  only  during  time  of  his  possession. 

Bailer,  dissenting.  Oarrignes,  dissent- 
tng  in  part 

Sn  Banc  Brror  to  District  Court,  Den- 
wet  County;  Oiarles  C.  Butler,  Judge. 

ActlOD  by  Herbert  George  against  John  C. 
Bbaffer.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Affirmed. 


H.  H.  Kennedy  and  L.  M.  Ooddard,  both 
of  Denver,  for  plaintiff  In  error.  .  Bartels, 
Blood  ft  Bancroft,  of  Denver,  for  defendant 
In  error. 

SCOTT,  J.  On  the  10th  day  of  June,  1910, 
tbe  defendant  in  error,  Herbert  Geoi^,  enter- 
ed Into  a  written  contract  of  lease  with  Jared 
Newell  Hosted,  whereby  the  said  George 
leased  to  tbe  said  Husted  a  building  and 
premises  at  1735  to  1737  Champa  street  in  the 
city  of  Denver,  for  the  term  of  one  year,  with 
the  privilege  to  Newell,  at  his  option,  to 
extend  the  period  for  which  said  least;  was 
to  run  an  additional  five  years.  The  lease 
provided  that  Newell  should  have  the  right 
-to  assign  it  to  a  corporation  to  be  organized 
for  the  purpose  of  publishing  a  daily  news- 
paper. Thereafter  Newell  assigned  the  lease 
and  delivered  possession  of  tbe  premises  to 
the  Denver  Times  Publishing  Company.  This 
company  secured  an  extension  of  tbe  lease 
under  Its  terms,  for  a  term  of  five  years 
from  the  10th  day  of  June,  1911.  The  lease 
provided  for  monthly  payments  as  rent  of 
fSOO,  and  further  that  In  case  the  lessee 
should  occupy  the  second  floor  of  the  build- 
ing, wUch  might  be  done  upon  the  lessee  se- 
curing a  vacation  thereof  by  tbe  occupying 
tenants,  the  monthly  rental  In  such  case 
should  be  $660.  On  or  about  the  15th  day  of 
January,  1912,  the  Times  Company  sold  its 
newspaper  property  and  assigned  tbe  lease  to 
the  Speer  Publishing  Company.  This  com- 
pany acquired  the  second  floor  and  thereafter 
occupied  the  entire  building,  and  for  which  it 
paid  the  monthly  rental  of  $650,  as  provided 
in  the  lease,  and  continued  to  so  occupy  tbe 
building  until  the  date  of  the  removal  of  the 
newspaper  plant  and  the  abandonment  of  the 
premises.  On  tbe  2l8t  day  of  October,  1913, 
the  plaintiff  in  error,  John  C  Shaffer,  por^ 
chased  all  the  stock  and  t>ond8  of  the  Speer 
Publishing  Company.  As  a  part  of  the  con- 
sideration for  the  sale  to  and  purchase  by 
Shaffer  of  the  stock  and  bonds  of  tbe  Speer 
Company,  Shaffer  agreed  to  and  did  assume 
"all  current  liabilities"  of  the  Spew  C<»n- 
paoy.  On  ox  about  the  25th  day  of  October, 
1913,  the  newspaper  property  was  removed 
from  the  premises,  and  the  Speer.  Comimny 
and  Shaffer  declined  to  pay  further  rent  un- 
der tbe  lease.  George  declined  to  acc^  the 
keys  to  the  building  or  to  release  the  lessees, 
and  did  not  do  so  until  the  26th  day  of  Sep- 
tember, 1914.  This  suit  is  to  recover  the 
Ttaat  under  the  terms  of  tlw  lease,  from  tbe 
date  of  ramov^  fnua  the  building  until 
Septonber  2^  1914,  and  for  damage  to  the 
building  under  the  covenant  in  the  lease  to 
leave  In  good  repair.  The  lease  under  the 
extension  was  to  expire  by  UmltaUon  <^  time 
on  the  lOtb  day  of  June,  1916.  Verdict  and 
Judgment  was  rendered  In  favor  of  the  plain- 
tiff in  the  sum  of  $10,900. 


sFor  otlHT  cases  see  sane  tQple  asd  KlBY-NUMBEB  la  all  Key-NamlMred  Dlgesu  and  Indeus 
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The  covenant  in  the  lease  under  wblch  tbe 
plaintiff  claims  damages  to  the  building  is 
as  follows: 

"And  the  said  party  of  the  second  part  cove- 
nants with  the  said  party  of  the  first  part  that 
the  said  second  party  has  received  said  demised 
premises  in  good  order  and  condition,  and  at  the 
expiration  of  the  time  of  this  lease  will  yield 
up  the  said  premises  to  the  said  party  of  the 
first  part,  in  as  good  order  and  condition  as 
when  the  same  were  entered  upon  by  the  said 
party  of  the  second  part,  loss  by  fire,  or  inevita- 
ble accident,  or  ordinary  wear  excepted,  and 
also  will  Iteep  said  premises,  including  all  gas 
pipes,  water  pipes,  electric  wires  and  sewer  con- 
nections in  good  repair  daring  this  lease  at  his 
own  ezpeQae.** 

errors  assigned  are  BObstantlaUy  em- 
braced In  objections  to  a  part  of  the  instruc- 
tion of  tbe  court,  which  reads  as  follows: 

"Tou  will  find  a  verdict  for  the  plaintiff  and 
against  the  defendant  John  C.  Shaffer  in  the 
sum  of  $7,150  for  rent  due,  and  also  in  such 
farther  sum  not  exceeding  |8,000  as  yoa  find 
from  the  preponderance  of  the  evidence  that  it 
would  cost  on  September  26. 1914,  to  then  place 
the  leased  premises  in  as  good  order  and  con- 
dition as  they  were  in  when  the  lease  was  eze- 
cated,  to  wit,  on  June  10,  1910,  ordinary  wear 
excepted.  In  thia  connection  the  court  Instructa 
you  that  if  you  find  from  the  preponderance  of 
the  evidence  that  the  plaintiff  at  or  before  the 
time  be  executed  the  lease,  or  at  or  before  the 
time  he  assented  to  the  assignment  of  the  lease 
by  the  Denver  Times  Printing  &  Publishing 
Company  to  the  Speer  Publishing  Company, 
knew  that  the  premises  were  to  be  ased  for  con- 
ducting a  newspaper  or  printing  and  publishing 
business,  then  the  words  'ordinary  wear*  as 
used  in  the  lease  mean  such  ordinary  wear  as 
buildings  are  ordinarily  subjected  to  in  the 
conduct  of  the  newspaper  or  printing  and  pub- 
lishing business ;  but  this  does  not  mclnde  the 
removal  or  condition  to  the  building  of  walls 
or  partitions,  nor  does  it  include  other  substan- 
tial changes  or  alterations  in  the  structure  it- 
self." 

[1 ,  2]  The  objections  to  the  direction  of  the 
court  to  find  for  the  plaintiff  for  the  rent  are: 
(a)  That  the  guaranty  of  the  defendant  to 
pay  "current  liabilities"  does  not  create  a  lia- 
bility to  pay  rent  under  tbe  terms  of  the 
lease ;  and  (b)  that  tbe  question  as  to  when 
the  lease  was  terminated  should  have  been 
submitted  to  the  jury. 

The  Speer  Company  was  the  assignee  of  the 
lease  and  admittedly  liable  upon  all  covenants 
therein.  Shaffer  assumed  "all  current  liabili- 
ties" of  the  Speer  Company.  The  word  "cur- 
rent" is  defined  by  the  authorities  as  "run- 
ning, moving,  flowing,  passing.  Passing  from 
one  to  another,  espedaUy,  widely  circulated, 
publicly  known,  general,  prevalent,  as,  the 
current  ideas  of  the  day;  now  passing;  pres- 
ent In  Its  course;  as,  the  current  month  of 
the  year."  2  Words  and  Phrases,  1790  ;  8 
Am.  and  Eng.  Bnc.  Law,  498. 

It  is  quite  clear  that  the  monthly  payment 
of  Its  rent  under  the  terms  of  the  lease  was 
a  liability  present  in  Its  course  of  business, 
and  was  therefore  a  current  liability  of  the 
Speer  Publishing  Company,  The  contract  of 
lease  was  In  existence  at  the  time  of  the 
guaranty,  and  was  not  a  liability  to  arise  In 
the  future,  but  then  existed.  Hart  T.  Wynne 
(Tex.  ClT.  App.)  40  S.  W.  648. 


It  is  the  accepted  rule  of  law  thfit  cove- 
nants to  pay  rent  and  to  yield  np  the  premis- 
es in  a  required  condition  are  covenants 
which  run  with  the  land,  and  that  an  assignee 
of  a  lease  who  accepts  it  is  liable  on  these 
covenants.  Indeed,  plaintiff  in  error  dtes  the 
well-considered  statement  of  the  rule  from 
Jones  on  Landlord  and  Tenant,  {  455,  as  fol- 
lows: 

"An  assignee  of  a  lease  is  bound  by  privity 
of  estate  to  perform  the  express  covenants  which 
ran  with  the  land;  but,  in  the  absence  of  ex- 
press agreement  on  his  part,  he  is  liable  only  on 
such  covenants  as  run  with  the  land  and  only 
doriog  snch  time  as  he  holds  the  term.  When 
the  assignee  accepts  tbe  assignment  of  a  lease, 
he  is  charged  with  knowledge  of  the  covenaats 
therein  and  takes  it  cum  onere,  subject  to  the 
payment  of  the  rent  which  shall  thereafter  be- 
come  doe,  and  to  the  performance  of  the  cove- 
nants running  with  the  land  which,  by  the 
terms  of  the  lease,  the  lessee  was  bound  to  per- 
form. Because  of  privity  of  estate  be  is  liable 
upon  covenants  maturing  and  broken  while  tbe 
title  is  held  by  him.  Tb«  law  has  been  stated 
to  he  that  'the  assignee  is  answerable  for  the 
rent  .during  his  ownership  of  the  term  under 
the  assignment,  and  his  liability  therefor  arises 
oat  of  uie  privity  of  estate,  and  this,  withoat 
reference  to  any  obligation  assumed  uy  him  in 
the  contract  of  assignment'  The  original  lessee 
is  bound  by  the  contract  to  make  the  payments. 
The  assignee  is  bound  by  his  acceptance  of  the 
lease  to  make  good  the  covenant  to  pay  rent 
therein  contained.  His  liability  is  upon  the 
covenants  and  arises,  not  from  any  express  as- 
sumption or  agreement  to  pay  it,  which  might 
be  contained  in  tbe  written  assignment,  but 
from  the  privity  of  estate  by  reason  of  bis  own- 
ership and  right  to  enjoy  the  benefits  of  the 
lease. 

"The  assignee  is  In  privify  of  estate,  but  not 
in  privity  of  contract  with  tbe  lessor,  and  is 
only  liable  on  covenants  which  run  with  die 
land,  such'  as  covenants  for  rent,  to  pay  taxes, 
and  to  yield  up  premises  In  good  repair." 

To  the  same  effect,  see  1  Underbill  on  Land- 
lord and  Tenant,  S  886,  There  the  reason  for 
the  rule  is  stated  to  be: 

"Any  liability  tbe  assignee  of  tbe  lessee  may 
faave  is  only  incumbent  upon  him  because  of  the 
equitable  principle  that  he  who  enj^s  the  bene- 
fits of  an  existing  condition  of  affairs  cannot 
shift  its  duties.  After  the  asdgnment  the  as- 
signee has  the  sole  right  of  possession  under  tbe 
lease,  and,  having  this  right,  he  must  accept  the 
accompanying  duty  or  duties.  The  right  of  pos- 
session and  the  enjoyment  of  possession  impose 
upon  him  the  obligation  to  return  their  equiva- 
lent. Hence,  he  must  do  for  the  landlord  every- 
thing that  his  assignor  had  agreed  to  do  as  an 
equivalent  of  tbe  enjoyment  of  tbe  premises. 
This  class  of  covenants  which  are  by  a  fiction 
said  to  ran  with  tbe  land  comprise  all  those 
which  involve  the  doing  of  somethmg  to  or  about 
the  land  itselt  They  are  very  numerous  and 
include  almost  every  conceivable  covenant  which 
can  be  inserted  in  a  lease.  It  is  not  necessary 
where  by  its  nature  a  covenant  runs  with  tbe 
land  that  it  shall  contain  tbe  word  'assignee'  or 
'assigns.' " 

To  sustain  the  contention  of  plaintiff  In 
error  that  the  assumption  of  all  current  lia- 
bilities does  not  inclnde  liability  on  the  lease 
be  cites  State  v.  County  of  Marlon,  21  Kan. 
419,  and  Matter  of  Assignment  of  Havenor,  70 
Hun,  58,  23  N.  Y.  Supp.  1092.  These  authori- 
ties do  not,  in  our  opinion,  sustain  tbe  con- 
tention, nor  vary  the  rule  as  above  stated. 
In  the  former  case  it  was  simply  held  that 
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the  board  of  county  CfxnmlBBioners  "have  no 
power  to  appropriate  taoAs  raised  by  taxa- 
tXtai  to  dofray  carroit  ezpoHes,  tor  tbe  ere4> 
tlon  of  pennanent  county  buUdbigs,  and  par- 
ticularly In  view  of  statntea  provldbig  speclfl- 
cally  for  the  creation  of  funds  fbr  the  con- 
strnctton  of  permanent  county  bnlldlngs.  The 
latter  case  involved  an  aBslgnm«it  for  the 
beneflt  of  creditors  and  la  not  In  point. 

[3)  It  is  further  contraided  by  plalntUC  In 
enor  that  he  la  not  liable  on  the  covenant  to 
yield  up  tbe  premises  In  good  r^ulr  at  the  ex- 
piration of  the  lease*  few  the  reason  ^t  tbe 
lease  had  not  expired  by  the  efflux  of  time, 
but  by  expiration  on  canc^latlcui.  Tbla  con- 
tentloi  cannot  be  sustained  either  upon  prin- 
ciple or  authority. 

The  rule  of  law  In  tills  revard  Is  stated  in 
2  Underbill  on  Landlord  and  Tmant,  f  S84, 
to  be: 

"Tbe  question  what  ia  meant  by  tbe  words 
'expiration  of  tlie  term'  may  arise  where  the 
lease  is  sarrendered  before  tbe  term  has  expired 
the  lapse  of  time.  Unqiieationabl;  the  par- 
ties to  such  a  covenant  'by  expiration  of  the 
term'  mean  in  most  cases  that  no  cause  of  action 
shall  accrue  until  tbe  end  of  the  fall  term  caused 
by  tbe  natural  efflux  of  time.  But  a  lease  may 
expire  In  many  other  ways  than  by  lapse  of 
time,  as,  for  example,  by  the  taking  of  the  prem- 
ises for  public  uses,  by  certain  wrongful  acts 
of  the  tenant,  by  surrender,  or  by  eviction.  And 
where  tbe  term  thus  expires,  it  is  as  much  at  an 
end  as  if  it  bad  expired  by  tbe  lapse  of  time. 
Neither  party  can  uiereafter  obtain  any  rights 
under  it,  though  either  may  enforce  against  the 
other  any  rights  of  obligation  which  may  have 
accraed  theretofore.  Hence,  where  a  lease  is 
surrendered  during  tbe  term  by  the  agreement 
of  tbe  parties,  a  cause  of  action  on  a  covenant 
to  surrender  in  good  condition  at  tbe  expiration 
of  the  term  at  once  accrues  to  the  lessor,  and, 
if  the  premises  are  not  retamed  in  good  condi- 
tion at  the  time  of  the  sorrender,  the  lessor  may 
sue  at  once  for  damages." 

Connsel  cite  Reed  t.  Showbill.  SI  N.  J. 
Lnw,  162,  16  Ati.  679,  88  L.  R.  A.  683,  to  the 
contrary.  If  this  case  can  be  said  to  sustain 
the  contention,  it  is  without  precedent,  and, 
so  fiir  as  we  are  aware,  has  never  been  fol- 
lowed. On  tbe  contrary,  It  has  been  express- 
ly repudiated.  Marshall  t.  Ru^,  6  Wya  270, 
44  Pac.  700.  45  Pac.  486,  83  L.  R,  A.  679.  and 
authorities  cited. 

[4]  The  plaintiff  In  error  further  contends 
that  the  Speer  Company  had  transferred  all 
its  Interest  in  tiie  lease  to  the  Denver  Pub- 
lishing Company  on  October  31, 1913,  and  had 
therefore  g<Hie  out  of  prasession  at  that 
time. 

niere  la  no  such  testimony  In  the  record. 
It  is  true  that  the  complaint  alleged  upon 
information  and  belief  that  on  January  30, 
1914,  the  Speer  Company  had  assigned  Its 
interest  in  tiie  lease  to  the  Denver  Publishing 
Omipany,  an  wlglnal  party  to  this  suit;  but 
this  allegation  was  denied,  and  there  was 
no  proof  of  such  an  asslgnmeDt  at  any  time, 
and  because  ot  this  Allure  of  proof  the  trial 
court  dismissed  the  Doiver  Publishing  Com- 
pany as  a  party  defendant  Therefore,  so 
Ult  as  it  appears  from  the  proof,  the  Speer 


Company  continued,  as  the  assignee  of  the 
lease,  in  legal  posses8l<»  until  the  lease  was 
terminated.  Hie  mere  aband<niment  of  tbe 
pr«nlses  did  not  operate  to  destroy  the  estate 
of  the  Speer  Gtmipany.  There  was  no  evi- 
dence tending  to  show  that  the  owner  accep^ 
ed  the  surrender  of  the  lease  at  that  time, 
nor  until  Septonber  26,  1914. 

It  was  said  by  this  court  in  Symes  Invest- 
ment Co.  T.  Wheelock,  KS  Caio.  469,  136  Pac. 
66.  that: 

"It  is  fundamental  that  a  tenant  cannot,  by 
voluntarily  surrendering  possession  of  the  prem- 
ises, evict  himself.  Letticit  v.  Ho&nold.  63  III. 
835.  The  renting  of  other  quarters  by  defend- 
ant, notice  of  vacation  on  a  certain  date,  and 
vacation  of  the  premises  accordingly,  constitnt- 
ed  an  abandonment,  and  entry  thereafter  by  tbe 
landlord  was  not  an  eviction.  Humiston  et  al. 
V.  Wheeler.  176  III.  616,  61  N.  B.  898.  It  is 
essential  to  even  constractive  eviction  that  tbe 
conduct  of  the  landlord  be  more  than  a  mere 
trespass  and  such  as  to  effectually  deprive  the 
tenant  of  tbe  use  and  benefit  of  all  or  some  part 
of  tbe  premises.  2  Underhill  on  Landlord  and 
Tenant,  IS  670.  671." 

To  the  same  effect  is  Fdirlnger  v.  Wagner 
Co.,  decided  by  this  court,  61  Cola  359,  157 
Pac.  1071. 

[6]  It  Is  further  urged  that  under  the  well- 
settled  rule  of  law  an  assignee  of  a  lease  la 
liable  only  for  tbe  covenants  broken  while  he 
Is  in  possessitih ;  that  Husted  and  the  Times 
Company  committed  the  acta  complained  of 
as  to  the  condition  of  the  property,  and  there- 
fore the  Speer  Company  was  not  liable.  The 
principle  of  law  must  be  conceded,  but  tbe 
record  does  not  Justify  tbe  statement  of  fact. 

It  is  not  disputed  that  the  Speer  Compa- 
ny alone  took  over,  arranged,  and  occupied 
the  BecoQd  floor,  which  was  at  no  time  used 
or  occupied  by  tiie  Times  Company.  The  tes- 
timony does  not  separate  tbe  amounts  of  al- 
leged damage  as  between  the  Times  Company 
and  the  Speer  Company.  No  effort  was  made 
by  the  defendant  to  do  so,  nor  was  objection 
made  to  the  Introduction  of  evidence  cover- 
ing damage  for  the  entire  period  of  the  lease. 

[6]  Tbe  case  was  tried  upon  the  theory  of 
liability  or  no  liability  for  the  entire  period. 
Tbe  testimony  of  plaintiff's  witnesses  fixed 
the  damages  at  $8,800.  The  testimony  of  de- 
fendant's witnesses  fixed  tbe  damage  at  $1,- 
306.  The  Jury  found  the  damages  to  be  in  tbe 
sum  of  $3,750.  Whether  or  not  this  finding 
Included  damage  occurring  during  the  period 
of  the  occupancy  by  the  Times  Company  la 
not  made  clear. 

Upon  the  trial,  the  theories  of  the  partners 
were  stated  by  counsel  to  be: 

"So  we  are  suing  for  this  $7,150  rent  and  for 
$8,000  that  we  contend  It  will  cost  the  plaintiff 
to  restore  this  building  to  its  original  order  and 
condition.** 

And  by  defendant's  counsel : 

'Instead  of  being  a  building  which  is  absolute^ 
ly  unrentable,  we  will  show  you  instead  of  Its 
taking  $6,000  or  $7,000  to  put  this  building 
back,  we  will  show  you  by  competent  contractors 
of  this  town  that  it  would  not  take  more  than 
$1,100  to  put  the  building  absolutely  in  as  good 
rmtal  shape  as  it  was  when  it  was  rented. 
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The  erldcDce  vUl  show  diftt  whatever  damage 
was  done  to  the  building  during  the  occupancy 
was  the  result  of  what  can  be  considered  ordi- 
nary wear  and  tear  in  the  business  of  the  publi- 
cation of  a  newspaper.  And  so  the  defendant  dis- 
claioia  an;  liability  under  this  lease,  any  lia- 
bility to  pay  rent,  or  any  liability  to  respond 
for  damages  to  the  buildug  by  virtue  of  any 
negligence  or  aaytUng  else."^ 

Ttw  testimony  of  both  parties  was  direct- 
ed to  the  oondltlon  of  tba  building  In  June, 
l&iO,  when  the  lease  was  executed,  .and  Its 
condition  on  September  28,  1914,  wben  the 
lease  waa  terminated.  It  will  thus  appear 
tbat  tbe  tbeory  lor  which  plalntUE  In  error 
norw  contends  is  a  new  and  entirely  different 
one  from  that  presented  on  the  trlat  Then, 
the  theory  was  as  to  liability  of  defendant 
under  the  covenants  of  the  lease  from  Its  In- 
ception to  Its  termination.  Now,  upon  error, 
it  is  contended  tbat  recovery  may  be  had  dur- 
ing a  period  only  between  the  assignment  of 
the  lease  to  the  Speer  Company  and  the 
abandonment  of  the  propraty.  ^ere  Is  no 
better  settled  rule  of  this  conrt  than  that 
(me  who  goes  through  a  trial  upon  the  tbe- 
ory tbat  a  certain  matter  la  in  Issue  will  not 
be  heard  to  say  In  the  event  of  review  that 
there  was  no  sudi  Issue.  It  was  the  clear 
duty  of  the  defendant  to  property  assert  and 
prove  his  contention  upcm  the  trial,  and  his 
failure  or  negle<^  to  do  so  wSs  at  bis  periL 

The  language  of  tbe  conrt  in  Savage  v.  Cen^ 
tral  Elec.  Co.,  09  Colo.  66,  148  tac.  254,  ap- 
plies with  equal  propriety  and  force  to  the 
circumstances  of  this  case.  It  was  tliere 
said: 

"It  is  now  contended  by  plaintitC  that  the 
answer  contains  no  sufficient  plea  of  breach  of 
contract  No  attempt  was  made  below,  either 
by  .motion  or  otherwise,  to  make  the  answer 
more  specific,  definite,  and  certain.  Its  aver- 
ments were  put  in  issue,  and  plaintiff  made  no 
objection  to  the  introduction  of  evidence  by 
the  defendant  tending  to  prove  the  claimed 
breach,  but,  on  the  contrary,  offered  evldmce  at 
length  in  denial  thereof.  The  sufficiency  of  the 
answer  to  present  the  question  of  a  breach  of 
the  contract  is  urged  for  the  first  time  in  this 
court.  The  pleading  was  treated  by  the  parties 
as  presenting  that  issue,  and  trial  had  on  that 
tlieory,  and  therefore  any  insulticiency  of  tbe 
pleading  in  this  respect  must  be  regarded,  upon 
review,  as  waived.  In  other  words,  a  party 
who  tries  a  cause  on  the  theory  that  a  given 
matter  is  iu  Issue,  when  defeated  on  that  propo- 
sition, will  nut  thereafter  be  heard  to  say  there 
was  no  such  issue.  D.  T.  &  Ft  W.  B.  B.  Go. 
V.  Smock.  28  Colo.  450,  48  Pac.  681." 

The  defendant  cannot  now  complain,  if 
admitting  bis  failure  to  presoit  the  Issue 
upon  the  trlaL  If  this. court  is  to  assume 
issues  not  presented  to  the  trial  conrt,  the 
result  will  be  prolonged,  if  not  Interminable, 
litigation.  Besides,  In  fairness  and  Justice 
to  the  trial  court,  only  such  Isanes  as  are 
there  presented  should  be  reviewed  here. 

The  Judgment  is  affirmed. 

BAILEY,  J.,  dissenting.  GARRIGUES, 
J.,  concurring  in  part  and  dissenting  In  jMirt 
WHITE,  C.  J.,  not  participating. 


GARBIGUES,  J.  As  to  the  part  of  the 
opinion  holding  Shaffer  liable  for  tbe  rent,  I 
concur.  As  to  the  part  relating  to  damages 
to  the  building,  I  dissent 

The  evidence  shows  the  building  was  rented 
for  a  printing  office  and  that  the  interior  bad 
to  be  phanged  and  rearranged  to  make  it 
suitable  for  tbat  purpose.  Mr.  George  knew 
of  this,  and  was  shown  the  changes  tbat 
would  have  to  be  made  in  execution  of  the 
lease  and  consented  thereto.  It  was  not  the 
agreement  nor  the  intention  of  the  parties 
tbat  the  tenant  should  replace  these  changes 
at  the  termination  of  the  lease  and  put  the 
building  back,  as  It  was  t>efore  the  lease  was 
executed.  If  It  tmd  been,  tbe  lease  would 
have  specifically  so  provided.  The  clause 
that  the  premises  should  be  surroidered  at 
the  termination  of  the  lease  in  as  good  con- 
dition as  when  taken,  except  as  to  ordinary 
wear  and  tear,  relates  to  Its  use  with  thesa 
physical  changes  made  by  tbe  tenant  I  fear 
tbat  branch  of  the  case  relating  to  dam- 
ages to  the  building  was  tried  to  the  court 
and  submitted  to  the  Jury  on  the  erroneous 
theory  that  It  was  the  duty  of  the  tenant 
at  the  termination  of  the  lease  to  restore 
the  interior  of  tbe  building,  or  put  it  back  in 
tbe  condition  It  was  in  wben  the  lease  was 
executed.  This  being  the  case,  I  concur  in 
the  opinion  that  the  Judgment  for  the  rent 
should  be  affirmed ;  but  I  think  that  brandi 
of  the  case  relating  to  tiiie  damages  to  tbe 
building  should  be  reversed,  and  the  causs 
remanded  for  a  new  triaL 

'  «4  Colo.  1») 

BUBNHAM  LOAN  &  INVESTMENT  CO.  w, 
SETHMAN  et  aL    (No.  8781.) 

(Supreme  Court  of  Colorado.    Feb.  4,  191& 
Behearing  Denied  AprU  1,  1918.) 

1.  Bills  asd  Notks  «=»KFT— Bona  Fide  POT- 
chasees— "holdeb  ik  dub  coubse." 

Where  a  negotiable  note,  given  for  stock 
In  a  corporation  under  certain  oral  promises  not 
made  good,  and  Indorsed  In  blank.  deUvered  to 
an  agent,  by  whom  delivered  to  plaintiff  before 
maturity  as  collateral  for  a  loan  without  plain- 
tiff's knowledge  of  any  defense  or  defective  title, 
as  provided  ui  Commercial  Code  1897  (Laws 
1897,  p.  222)  H  66,  66.  plaintiff  was  a  holder 
in  due  course  under  section  62,  par.  4. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  l^rst  and  Second  Series,  Holder 
in  Due  Course.] 

2.  BII.LS  ANO  NOTEfl  «=>340  —  Bona  Pidb 
Pdrchasebs— CoNSTBUCTivB  NOTICE— Goon 
Faith. 

That  the  holder  of  a  note  indorsed  in  blaak 
by  payee  corporation  by  its  president  received 
it  to  secure  a  private  loan  to  one  he  knew  was 
payee's  treasurer,  to  whom  the  president  stated 
the  note  had  been  transferred  for  value,  is  in- 
sufficient in  law  to  warrant  an  inference  of  bad 
faith  of  holder. 

a.  Biujs  Ann  Notes  «=»340— Bona  Fidb  Pub- 

chasebs— conbtbuctivb  notids— dutt  to 
Ikquibb. 

One  taking  a  negotiable  note,  mdoraed  m 
blank  by  payee  corporation  as  collateral  to  ae* 


«=BFor  other  eaaw  sm  same  to^  and  KHIT-HUHBBUt  la  aU  Kv-Nuabared  IMorts  and  Indeiea 
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cure  a  private  loan  to  Ita  treasurer,  who  .inquir- 
ed for  president's  authority  to  indorse  and  treas- 
urer's private  ownership,  was  not  negligent  to 
the  point  of  bad  faith  constituting  notice,  un- 
der Commercial  Code,  1897,  i  66,  not  being 
bound  to  inquire  of  maker. 
4.  AND  Notes  <&=9863— Riobts  of  Boka 

Fide  Pdbcuasebs  against  Makes. 
Where  one  made  a  negotiable  note  for  stock 
in  a  company,  which  the  company  indorsed  in 
blank  and  delivered  to  an  agent,  who  transfer^ 
red  it  to  a  holder  in  good  faith  and  without  no- 
tice ctf  defenses,  the  maker,  rather  than  the 
bolder,  Bhonhl  suffer  Iom. 

Hill.  C.  J.,  diBsenting. 

En  Bana  Error  to  District  Gourt,  City 
and  County  of  Doirer;  James  H.  Teller, 
Jndee. 

Action  by  the  Bumham  Loan  &  Investment 
Company  against  George  H.  Sethman  and 
otbers.  Judgment  tor  defendants,  and  plain- 
tiff biings  error.  Berersed  and  remanded, 
with  directloDB  to  enter  judgment  tat  plain- 
tlfl. 

Plaintiff  below,  tibe  Bumliam  Loan  &  In- 
veatment  Company,  plalntifl  In  error,  brought 
ttals  salt  as  pledgee,  against  George  H.  Seth- 
man on  his  promlmory  note  for  |10,002,  given 
to  the  Goman-Amerlcan  Indemnity  Company 
In  payment  tat  stock,  end  negotiated  and  de- 
livered to  plalntur  by  one  S.  N.  Hltcb^  as 
collateral  security  to  his  note  for  $3,000.  The 
trial  court  found  that  plaintiff  was  not  a 
holder  In  due  course,  basing  Its  finding  upon 
a  lack  of  diligent  Inquiry  amounting  to  bad 
faith  In  acc^dng  the  note,  and  rendered 
Judgment  In  favor  of  defOidant 

PlalntUTs  business  was  loaning  money. 
One  R.  A.  Bamey,  who  was  Its  secretary, 
treasurer,  and  general  manager  and  had  en- 
tire charge  of  the  business,  made  the  loan  to 
UltcheU  whicb  resulted  in  this  Utlgatlon. 
The  business  of  the  German-American  In- 
demnity Company,  hereinafter  called  the  In< 
demnity  Company,  was  writing  Insurance. 
One  E.  C.  Harrell  was  Its  president  and  gen- 
eral manager,  and  the  by-laws  gave  him  the 
entire  charge  and  control  of  all  Its  business. 
Mitchell  was  treasurer,  but  In  name  only,'fils 
duty  as  such  being  to  pay  out  money  on  the 
order  of  the  president  and  secretary.  He 
had  nothing  to  do  with  the  books,  and  bad  no 
possession  or  control  of  the  company's  notes 
ami  bills  receivable.  He  was  under  contract 
as  the  general  stock  salesman  on  commission. 
The  by-laws  provide  that  tbe  notes  and  bills 
receivable  of  the  company  should  be  kept 
by  the  secretary,  which  office  was  held  by  one 
Dr.  Brown.  Defendant  Sethman  was  a  civil 
engineer  for  companies  employing  workmen, 
and  one  Harry  Ramey,  son  of  R.  A.  Ramey, 
was  an  insurance  solicitor  for  the  Indemnity 
Company,  but  was  in  no  way  connected  with 
or  Identified  with  plaintiff. 

March  5, 1912,  Sethman  went  to  the  Indem- 
nity Company's  office  in  Denver  and  bought 
from  Harrell,  the  president,  3,334  shares  of 
tbe  capital  stock  of  the  company  at  $3  per 


share,  of  tbe  par  value  of  $1  per  share, 
amoauting  to  $10,002,  for  which  he  made, 
executed,  and  delivered  to  tbe  company  his 
promissory  note  in  ordinary  form,  payable  in 
60  daya  Harry  Bamey  and  one  Keid  were 
Instrumental  in  securing  Sethman  as  such 
purchaser.  Harrell  as' president  and  general 
manager  promised  Sethman,  if  he  would  buy 
the  stock  and  give  the  company  bis  note  for 
the  purchase  price,  that  it  would  retain  pos- 
session of  tbe  note;  that  the  company  would 
issue  him  the  stock  and  elect  him  treasurer 
at  a  salary  of  $2,500  a  year;  that  the  duties 
of  the  office  would  not  interfere  with  his 
usual  occupation;  that  he  would  not  be  re- 
quired to  meet  the  note  at  maturity,  but  the 
company  would  renew  it  from  time  to  time 
until  his  salary  paid  tbe  amount  due  thereon; 
that  the  company  desired  the  names  of  tbe 
various  corporations  with  which  be  was  as- 
sociated as  engineer,  and  wanted  his  Influ- 
ence with  their  workmen  to  induce  them  to 
take  out  policies  of  insurance.  The  stock 
was  never  issued  to  him,  and  he  was  not 
elected  treasurer.  His  note  was  indorsed  by 
the  payee  in  blank  and  delivered  by  Harrell 
to  Mitchell,  who  on  the  18th  applied  to  plain- 
tiff for  a  loan  of  $3,000,  and  offered  the  Seth- 
man note  so  Indorsed  and  In  his  possession, 
together  with  3,000  shares  of  the  capital 
stock  of  the  Indemnity  Company,  standing 
In  the  name  of  Harrell,  also  Indorsed  In 
blank,  as  collateral  security  for  the  loan. 
Mitchell  told  Ramey  that  the  lUote  was  as- 
signed to  him  (Mltdiell)  on  account  of  com- 
missions the  company  owed  him  on  stock 
sales.  Ramey  went  to  the  company's  office 
and  inquired  of  Harrell  regarding  his  au- 
thority as  president  to  make  tbe  Indorsement, 
and  was  shown  the  following  by-law,  passed 
when  Harrell  was  elected  president,  under 
which  the  company  had  been  working  some 
two  years : 

"Duties  of  President.  It  shall  be  the  duty  of 
the  president  to  preside  at  all  meetings  of  tbe 
board  of  directors,  to  sign  all  deeds,  bonds,  cer- 
tificates of  stock,  checks,  and  docnments  of  any 
description  of  tbe  company,  and  to  hare  g<>neru 
-snpervlslon  of  all  meetings,  either  stockholders' 
or  directors'  meetings.  It  shall  be  his,  duty  to 
call  all  meetings,  either  regular  or  special,  and 
the  call  shall  be  made  in  accordance  with  the 
by-laira.  It  shall  be  his  doty  to  secure  the  serv- 
ices and  fix  the  remuneration  of  agents,  em- 
ploy^ and  assistant  officers  for  the  general 
promotion  and  welfare  of  the  company,  and 
shall  have  entire  charge  of  the  affam  of  the 
compaoy.  A  suitable  compensation,  to  be  deter- 
mined by  the  directors,  shall  be  allowed  the 
president  for  his  services.  Motion  duly  seconded 
by  Mr.  Probst  and  unanimoaaly  adopted  and  the 
by-laws  so  amended." 

Harrell  also  told  Ramey  the  note  was  giv- 
en for  stock  sold  and  delivered  to  Sethman. 
After  making  furtber  Inquiry,  plaintiff  made 
the  loan  and  paid  out  the  money  on  Mitch- 
ell's order,  taking  his  note  therefor  payable 
in  90  days,  and  Mitchell  delivered  to  plain- 
tiff the  Sethman  note  as  collateral.  While 
plaintiff  made  a  personal  loan  to  Mitchell, 
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In  tect,  the  money  was  borrowed  to  pay 
ageots'  advance  commiasion  on  the  sale  of 
the  stock  to  Sethman  for  which  the  note 
was  given,  and  was  used  for  that  purpose. 
The  company  agreed  to  pay  Its  agents  30  per 
cent  commission  on  the  sale  of  stock,  and 
required  them  to  give  10  per  cent,  of  this  to 
Slitchell  as  general  agent,  and  be  under  some 
agreement  was  to  divide  this  with  Harrell. 
The  commission  on  the  Sethman  sale  was 
$3,000,  the  amount  of  the  Mitchell  loan.  Reld 
and  young  Ramey  were  the  agents  Instru- 
mental In  producing  the  purchaser,  and  on 
this  account  each  received  one-third  of  the 
proceeds  of  the  Mitchell  loan;  the  remain- 
der, under  their  agreement,  should  have 
been  divided  between  HarreU  and  Mitchell, 
but  Harrell  overlooked  this  detail,  and  Mitch- 
ell, as  a  fact,  received  nothing  out  of  the 
loan,  though  It  was  made  in  his  Individual 
name.  So  while  ostensibly  and  In  fact,  so 
far  as  plaintiff  knew  at  the  time.  It  made  a 
personal  loan  to  Mitchell,  the  company  re- 
ceived and  used  the  money  to  pay  Ihese 
agents. 

There  is  no  evidence  plaintiff  had  knowl- 
edge of  any  defense  the  maker  had  to  the 
note,  and  no  evidence  that  it  had  actual 
knowledge  of  any  defect  in  Mitchell's  title. 
After  Mitchell  failed  to  pay  his  note,  plaln- 
tlCt  had  several  interviews  with  Sethman 
about  the  paym^t  of  his  note,  and  finaHy 
Sethman  declared  tbat  it  had  been  obtained 
by  fraud,  that  there  was  a  want  of  consider- 
ation, and  that  be  would  pay  nothing  upon  it 
Therel^>on  this  action  was  instituted. 

The  Pleadings. 

The  complaint  allies  tbat  March  5,  1912, 
Sethman  made  and  delivered  his  promissory 
note  for  $10,002  to  the  Indemnity  Company, 
payable  60  days  after  date ;  that  the  Indem- 
nity Company  indorsed  In  blank,  negotiated, 
and  delivered  it  to  Mitchell,  and  on  March 
18,  1912,  for  ralne,  he  negotiated  and  de- 
livered It  to  plaintiff  who  is  the  holder  in 
due  course.  Tbe  answer  pleads  failure  and 
want  of  consideratloD  of  which  It  is  alleged 
plaintiff  had  notice,  and  also  alleges  a  defect 
In  the  title  of  the  person  negotiating  it  to 
plaintUf  of  which  It  is  alleged  It  had  notice ; 
that  plaintift  did  not  take  the  note  in  good 
faith  and  is  not  a  holder  in  due  course;  that 
plaintiff  In  making  the  loan  advanced  the 
money  to  the  Indemnity  Company  to  be  used 
In  paying  obligations  to  Its  agents.  The 
replication  denies  knowledge  of  any  defense 
the  maker  had  to  the  note;  denies  knowledge 
of  any  defect  In  the  title  of  the  person  ne- 
gotiating it;  denies  that  plaintiff  advanced 
the  money  to  the  Indemnity  Company,  and 
alleges  as  the  transaction:  That  March  18, 
1012,  plaintiff  loaned  Mitchell  $3,000 ;  that  he 
made  and  delivered  to  It  his  promissory  note 
therefor  payable  In  90  days,  and  as  security 
deposited  with  plaintiff  the  Sethman  note, 
and  prays  that  its  recovery  be  limited  to  the 


amount  due  on  the  Mitchell  note.  July  20, 
1014,  after  Judgment  entered  and  after  the 
term  of  court  had  expired,  without  notice  to 
plaintiff  and  without  leave  of  court  first  had 
and  obtained,  defendant  filed  an  answer,  in 
which  it  is  alleged  that  Mitchell  bad  no  au- 
thority to  pledge  the  note;  that  he  pledged 
It  to  plaintiff  as  collateral  security  for  a 
loan  plaintiff  made  to  him  perswially,  at  a 
time  when  plaintiff  knew  he  was  treasurer 
of  the  company,  and  knew  or  should  have 
known  that  he  had  no  authority  to  pledge 
company  property  as  security  for  his  per- 
sonal loan,  and  that  his  title  was  therefore 
defectlTe. 

The  Statute. 

Our  Commercial  God^  passed  In  1897,  pro- 

vldea: 

"Sec.  84^  An  indorsement  in  blank  apedfiea 
□0  Indorsee,  and  an  instrument  so  indorsed  is 
payable  to  bearer,  and  may  be  negotiated  hr 

delivery." 

"Sec.  62.  A  holder  In  due  coarse  la  a  htdder 
who  has  taken  the  Instrument  under  the  follow- 
ing conditions  *  *  *  3.  That  he  took  it  in 
^ood  faith  and  for  value.  4.  That  at  the  time 
It  waa  n^tiated  to  hiin  he  had  no  notice  of 
any  •  *  •  defect  in  the  title  of  the  person 
uegotfating  it." 

"Sec.  55.  The  title  of  a  person  who  nen>- 
tiates  an  instrument  Is  defectiTe  within  ue 
meaning  of  this  act  when  he  obtained  the  in- 
strument, or  any  signature  thereto,  by  fraud, 
duress,  or  force  and  fear,  or  other  unlawful 
means,  or  for  an  illegal  consideration,  or  when 
he  n^otiates  it  in  breach  of  faith,  or  under 
such  circumstances  as  amount  to  a  fraud. 

"Sec.  56.  To  constitute  notice  of  *  •  • 
defect  in  the  title  of  the  person  negotiating  the 
same,  the  person  to  whom  it  Is  negotdated  most 
have  had  actual  knowledge  of  *  *  *  the  de- 
fect, or  knowledge  of  such  facts  that  hie  action 
in  taking  the  Instrament  amounted  to  bad  faith. 

"See.  o7.  A  holder  In  due  course  holds  the 
insbniment  free  from  any  defect  of  title  of 
prior  parties,  and  free  from  defenses  available 
to  prior  parties  among  themselves,  and  may  en- 
force payment  of  the  iustrament  for  the  fall 
amount  thereof  against  all  parties  liable  thereon. 

"Sec.  58.  In  the  bands  of  any  bolder,  other 
than  a  holder  in  due  course,  a  nwotiable  in- 
strument is  subject  to  the  same  defenses  as  if 
it  were  nonnegotiabie.    ♦    •  • 

"Sec  59.  Every  holder  is  deemed  prima  fade 
to  be  a  holder  in  due  course;  but  when  it  is 
shown  that  the  title  of  any  jierson  who  has 
negotiated  the  instrument  was  defective,  the 
burden  is  on  the  holder  to  prove  that  he  or  some 
person  under  whom  he  claims  acquired  the  title 
as  a  holder  in  due  course.  But  tbe  last-mention- 
ed rule  does  not  apply  in  favor  of  a  par^  who 
became  bound  on  the  Ins^ment  J>nor  to  the 
acquieitioo  of  such  defective  title.'* 

W.  E).  Richards,  of  D«tver,  for  plaintiff  in 
error.  Milton  Smith,  Charles  E.  Brock,  Wil- 
liam H.  Fe^usim,  and  John  P.  Akolt,  all  ut 
Denver,  for  defendant  in  error  Qearga  EL 

Sethman. 

GARRIGUES,  J.  (after  stating  the  facts  as 
above).  1.  It  is  claimed  plaintiff  Is  not  a 
holder  in  due  conrse  because:  (a)  It  took  the 
note  with  notice  of  the  defense  the  maker 
had  of  want  or  failure  of  consideration;  (b) 
It  did  not  take  the  note  In  good  faith ;  (c) 
that  plaintiff  took  the  note  with  notice  of 
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defect  in  the  Utle  of  the  person  negotlatliig  It, 

Mitchell. 

[1,2]  The  defenses  Interposed  are  control- 
led entirely  by  the  statute.  There  Is  not  a 
particle  of  evidence  that  plaintiff  had  notice 
of  want  or  failure  of  consideration;  neither 
Is  there  any  evidence  that  it  took  the  note  In 
bad  faith  In  fact.  Bad  means  evil,  something 
Tldous.  Bad  faith  in  fact,  or  mala  fides.  Is 
the  opposite  of  good  faith,  and  consists  in 
guUty  knowledge,  or  willful  Ignorance,  show- 
ing a  vldons  or  evil  mind,  evidence  of  which 
la  totally,  lacking  In  this  case.  The  evidence 
shows  that  plaintiff  In  making  this  loan  and 
accepting  the  collateral  acted  In  the  utmost 
good  faith.  There  is  no  evidence  to  the  con- 
trary. Tbe  court  made  no  finding  of  actual 
bad  faith  or  actual  knowledge  ot  a  defective 
title,  or  that  plaintiff  possessed  knowledge  of 
any  defense  the  maker  had  to  the  note;  If  It 
bad,  its  action  in  doing  so  would  have  beoi 
arbitrary,  unwarranted,  and  unsupported  by 
any  evidence,  or  the  result  of  a  mistake. 

Plaintiff  must  be  a  holder  in  due  ooorse, 
and  paragraph  4,  section  B2,  is  controlling  as 
to  when  (me  is  such  a  bolder.  If  it  took  the 
tDstrnm^t  with  actual  or  conatmctiTe  notice 
of  defect  in  the  title  of  ttm  person  negotiating 
it,  it  is  not  a  tuAAer  in  due  course.  The  stat- 
ute removes  any  uncertainty  or  doubt  as  to 
what  constitntes  a  deEectire  title,  and  also 
what  shall  be  notice  thereof.  Section  65  de- 
fines a  defective  titla  We  will  assnme,  for  the 
purpose  ot  this  branch  of  the  case,  that  Mitch- 
ell negt^ted  the  note  under  drcnmstances 
amounUng  to  a  fraud  upon  the  Indemnity 
Company  which  made  his  title  defecUve. 
But  did  plaintiff  have  notice  of  such  defect? 
Section  56  provides  that,  to  constitute  notice 
of  such  defective  title,  the  person  to  whom 
the  note  Is  n^tiated  must  have  actual 
knowledge  of  such  defect  or  knowledge  of 
such  facts  that  his  action  la  taking  the  In- 
strument amounted  to  bad  faith.  There  is 
DO  evidence  of  actual  knowledge,  and  no  such 
finding  was  made  by  the  court.  If  plaintiff 
liad  no  actual  knowledge  but  had  knowledge 
of  "such  facts"  that  its  action  in  taking  the 
note  amounted  to  bad  faith.  It  had  construc- 
tive notice  of  Mitchell's  defective  title,  and 
under  tbe  statute  would  not  be  a  holder  In 
due  course,  of  which  d^endaat  could  take  ad- 
vantage. 

It  is  claimed  by  defendant  that  Mitchell 
in  negotiating  the  security  was  appropriating 
prc^rty  of  the  company  to  his  own  personal 
use.  If  true,  this  would  amount  to  a  fraud 
on  the  company,  and  his  title,  under  section 
SS,  would  be  defective.  Assuming  it  was  do* 
fective,  it  is  as  necessary  that  plaintiff  should 
have  notice  of  such  defect  as  it  Is  that  the 
title  should  be  defective.  It  is  claimed  plain- 
tiff had  knowledge  of  such  facts  that  its  ac- 
tion in  taking  the  instrument  amounted  to 
,  bad  faith,  which  constituted  notice  of  the  de- 
fective title.  What  were  the  facts  proven  on 
the  trial*  of  which  plaintiff  had  knowledge, 


that  made  its  action  In  taking  the  note 
amount  to  bad  faith?  The  claim  Is:  Because 
plaintiff  knew  that  Mitchell  was  treasurer  of 
the  Indemnity  Company.  Mitchell  exercised 
no  function  of  this  ofllce  in  pledging  the 
note.  Bad  faith  Is  an  Inference  drawn  from 
the  fact  that  he  was  treasurer  of  the  com- 
pany, but  the  evidence  must  warrant  such  an 
inference.  The  mere  knowledge  that  Mitchell 
was  treasurer  was  not  knowledge  of  "such 
facts"  under  the  undisputed  evidence  of  this 
case  as  would  justify  the  deduction  that 
plaintiff's  action  in  taking  the  note  amounted 
to  bad  faith,  and  the  court  was  not  warrant- 
ed, either  as  a  matter  of  law  or  fact,  in  mak- 
ing such  deduction.  Whether  its  action  In 
taking  the  note  with  such  knowledge  would 
warrant  the  inference  of  bad  faith  under  sec- 
tion 66  Is  a  question  of  law.  Where,  as  here, 
there  Is  no  conflict  in  the  evidence  regarding 
knowledge  of  such  facts,  whether  plaintiff's 
action  in  accepting  0ie  security  amounted  to 
bad  faith  rests  xwcm  a  legal  inf^«nce  drawn 
from  the  knowledge  that  Mitchell  was  treas- 
urer. Such  knowledge  does  not  constttute  bad 
faith  in  fact,  and  it  would  be  Idle  to  contend 
that  tt  constituted  bad  fidth  as  a  matter  of 
lav,  or  that  it  warranted.  In  this  case,  the 
infermce  ot  bad  faith.  The  flndlng  of  the 
court  was  nothing  more  than  a  deduction  as 
to  the  effect  of  the  knowledge  of  "such  facts," 
and  this  is  a  question  of  law.  No  doiibt  an 
inference  of  bad  faith  may  be  drawn,  If  war- 
ranty as  a  deduction  by  tbo  court  or  Jury, 
and  where  there  is  sufficient  evidence  to  war- 
rant or  Justify  It,  the  Inference,  when  made, 
becomes  pro<»t  as  a  fact  of  bad  faith,  and  a 
court  of  review  would  not  interfere  with  the 
finding;  but  there  must  be  sufficient  legal 
evidence  to  warrant  sudi  Inference^  There  is 
no  evidence  of  bad  faith  in  fact,  and  because 
plaintiff  knew  that  Mitchell  was  treasurer 
of  the  Indemnity  Company  was  Insufficient 
in  law  to  warrant  the  Inference  of  bad  faith. 
Merchants'  Bank  v.  McClelland,  9  Colo.  60S- 
611, 13  Pac.  723;  Coors  v.  German  Nat.  Bank, 
14  Colo.  202-206,  23  Pac.  328,  7  L.  R.  A.  845; 
Tourtelotte  v.  Brown,  1  Cola  App.  409-417, 
29  Pac.  130 ;  <Solomon  v.  Brodie,  10  Colo.  App. 
353,  359,  360,  60  Pac.  1046;  Wedge  Co.  v.  Den- 
ver Bank,  19  Colo.  App.  182-189,  73  Pac.  873; 
German-American  Co.  v.  -State  Bank,  26  Colo. 
App.  242,  142  Pac.  189 :  Montvale  v.  People's 
Bank,  74  N.  J.  Law,  464,  67  Atl.  67;  FiUe- 
brown  T.  Hayward,  190,  Mass.  472-480,  77  N. 
E.  45;  Rockville  Bank  v.  Citizens'  Co.,  72 
Conn.  576,  582,  583,  45  Atl.  361;  Kaiser  v. 
United  States  Bank,  99  Ga.  258,  25  S.  E.  620; 
Doe  V.  N.  W.  C.  A  T.  Co.  (C.  C.)  78  Fed.  62, 
68,  69;  Katser  v.  First  Nat  Bank,  78  Fed. 
281-284,  24  C.  O.  A.  88;  Farmers'  Co.  v.  Madi- 
son Co.  (C.  C.)  153  Fed.  810-819. 

2.  That  the  rule  of  law  contended  for  by 
defendant  does  not  prevail  In  this  state  Is 
shown  by  the  citations.  We  have  adopted 
and  are  following  the  federal  rule  in  this  re- 
gard.  But  even  If  the  rule  relied  upon  by 
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defendant  prevailed  here,  the  facts  In  this 
case  do  not  bring  It  within  the  rule.  In  the 
class  of  cases  supporting  the  rule  contended 
for,  the  party  accepting  the  security  from  the 
company  officer  for  a  personal  loan  could 
see  upon  the  face  of  the  transaction  that  the 
officer  by  exercising  the  function  at  his  office 
was  at  the  same  time  using  the  security  be- 
longing to  the  company  for  his  own  personal 
benefit;  that  Is,  that  It  was  in  connectloD 
with  or  by  his  act  as  an  officer  that  he  was 
appropriating  company  pr<^erty  to  his  own 
use.  Using  this  case  as  an  Illustration,  it 
would  be  the  same  as  though  Harrell,  in  his 
official  capacity  as  president,  Indorsed  the 
company's  name  on  the  Sethman  note  and 
offered  it  to  plaintiff  so  Indorsed  as  security 
in  ponnectlon  with  his  application  for  a  per- 
sonal loan,  In  which  event  plaintiff  could  see 
that  the  president  and  general  mani^r,  with 
power  to  Indorse  the  company's  name,  was 
exercising  a  fancti<Hi  of  bis  <^ce  and  at  the 
same  time  using  the  security  Indoraed  tor 
him,  for  hia  Individual  purpose.  Tlds  case 
Is  very  dlfferoit.  The  note  had  been  reg- 
ularly indorsed  by  the  company  by  Its  pres- 
ident, authorised  bo  to  do  by  the  by-laws, 
and  delivered  to  mtdieU.  Plaintlfl  found 
Mitidiell  in  the  possession  of  mtb  Indorsed 
paper.  Hit<^ell  did  not  exercise  any  official 
act  In  negotiating  and  delivering  the  note, 
and  had  nothing  to  do  with  the  indorsemait 
It  liad  already  been  Indfwaed  by  the  company 
and  delivered  to  htm.  Upon  inquiry  as  to 
tlie  preiddenf  8  ri^t  to  indorse  the  ctHnpa- 
ny's  name  upon  the  note,  plaintiff  Ma  shown 
the  by-law  giving  the  president  mtire  control 
of  the  bu^ess  affairs  and  manaeftmait  of 
the  corporatI<m,  and  was  informed  that  the 
note  bad  bera  delivered  to  Ultdi^  on  ac- 
count of  commlsslraui  on  the  sale  of  stock. 
Hitdiell  exercised  no  function  of  his  office 
as  treasurer  in  «»inectioa  with  the  loan. 

[3]  &  The  court  based  plaintiff's  Imowledge 
of  such  facts  that  its  action  In  taking  the 
note  amounted  to  bed  falOi  constituting  no- 
tice of  Hitdidrfl  defective  title,  upon  plain- 
tiff's lacfc  ot  diligence  In  making  inquiry  as 
to  HltcheU's  right  to  use  the  note;  that  la^ 
that  plaintiff  was  guiltr  of  nesUgence  In 
not  making  diligent  inquiry,  which  amount- 
ed to  bad  faith  under  eectl<m  66»  constituting 
such  noticew  Plaintiff  was  under  no  obliga- 
tion to  Inquire  o£  the  maker  of  the  note;  if 
so,  no  one  could  ever  pundiase  negotiable 
paper  and  be  a  holder  In  due  course  without 
first  making  ^gulry  of  the  maker.  Inquiry, 
if  necessary  here,  was  as  to  the  title  of  the 
person  negotiating  the  instrument  Hie  court 
fknmd  plaintiff  failed  to  use  due  diligence  in 
making  such  inquiry.  This  waa  in  ^tect  a 
finding  ot  knowledge  <9  facta  amounting  to 


(Colo. 

bad  faith  In  taking  the  instrument,  constitut- 
ing notice  of  sudi  def  e<Hive  title.  Th^  is  no 
conflict  in  the  evidence  In  this  regard  as  to 
what  was  or  was  not  done.  Plaintiff  did 
make  inquiry.  It  went  to  the  <^ce  of  the 
craniMiny,  where  It  found  the  pre^dent  and 
general  manager,  and  upon  Inquiry  was 
shown  the  by-law  passed  by  the  board,  which 
cave  the  president  the  entire  charge  and 
management  <tf  the  affairs  of  the  company. 
TbiB  showed  ample  authority  to  indorse  the 
company's  name  upon  the  note,  and  there 
was  evidCTce  that  Harrell  had  been  exercis- 
ing su<A  authority.  There  ts  no  evidence,  <x 
absence  of  evidence,  upon  which  the  court 
could  properly  base  a  finding  of  lack  of  dili- 
gence, unless  It  be  that  plaintiff  failed  to  in- 
quire of  the  board  of  directors,  ^nie  court 
seems  to  have  entertained  the  idea  that  it  was 
plaintiUTs  duty  to  inquire  ot  the  board  at 
directors  as  to  lUtcb^'a  ri«^t  to  use  the 
indorsed  note.  We  know  ot  no  sudi  duty, 
and  we  think,  under  the  evidence  In  this  case, 
that  plaintiff  was  charged  with  no  such  in- 
quiry. Where  the  evidence  is  not  ctBiflicting 
in  this  particular  and  there  is  Insufficient  evlr 
deuce  to  warrant  a  finding  of  lack  ot  dlli- 
goice  in  making  suCh  inquiry,  a  flnding  that 
plaintUTs  actlm  in  taking  the  note  amounted 
to  bad  fitltli  cannot  be  sustained  as  a  matter 
of  law. 

[4]  4.  Dc^dant  thought  hfi  was  getting 
8,384  shares  of  valuaUe  stock  for  practically 
nothing.  Instead  of  protecting  himself  in 
such  adventure,  he  gave  an  ordinary  60-day 
negotiable  note,  with  interest  from  date,  and 
shortly  thereafter  the  payee  Indorsed  it  in 
blank,  negotiated  and  delivered  it  to  Bfit- 
chell,  who  applied  to  plaintiff  for  a  loan, 
and  negotiated  and  delivered  It  to  plaintiff 
as  security.  The  evidence  shows  without 
conflict  that  plaintiff  took  the  note  In  good 
faith  for  a  valuable  consideration  t»efore  ma- 
turity, without  notice  of  any  defense  the 
maker,had,  and  without  notice  of  any  defect 
in  the  title  of  the  person  negotiating  it. 
Defendant  could  easily  have  protected  him- 
self by  a  proper  wording  of  the  note.  In- 
stead of  this,  he  made  It  possible  for  his  ne- 
gotiable paper  to  pass  Into  the  hands  of  an 
Innocent  purchaser,  and  he,  instead  of  plain- 
tiff, should  suffer  the  loss. 

The  Judgment  is  reversed,  and  the  cause 
remanded  to  the  lower  court,  with  dlreo- 
tlon's  to  enter  a  Judgment  In  ftivor  <tf  plain- 
tiff in  accordance  with  the  views  ho^  ex- 
pressed. 

Beversed  and  remanded,  with  dlrectloDL 

TELLER,  J.,  not  participating.  BILL,  (X 
J.,  dissents. 
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(26- Wyo.  «7) 

HAHN  T.  CITIZENS'  STATE  BANK  et  aL 
(No.  922.) 

(Supreme  Ootirt  of  Wyoming.   April  1,  1918.) 

1.  Appeal  and  Ebbob  «=»347(1)— Time— Em- 
TBY  OF  Judgment. 

Under  Laws  1917,  c.  32.  $  2,  providing  ap- 
peal may  be  taken  by  eerring  and  filing  notice 
within  ten  days  from  the  "entry"  of  the  order 
or  judgment  appealed  from,  mere  rendition  of 
Judgment  is  not  enough. 

2.  Appeal  and  Ebbob  «=s>337(2)— Pbeuatubb 

Appeal  authorized  by  Lews  1917,  c  32,1  2, 
to  be  taken  within  ten  daya  from  entry  of  order 
or  judgment  being  takoi  befwe  entry,  ia  prema- 
ture. 

5.  Jddoueht  ^27362)  —  Joubhaz.  Entet  — 

Date. 

Judgment  is  properly  entered  on  the  ^nmal 
as  of  the  data  of  ita  rendition,  though  entry  is 
made  later. 

4.  Appeal  ahd  Ebbob  ^934(1)  —  Pbbbuicp- 

TION— EnTBY  of  JUDOUEJIT. 

It  will  be  presumed  that  entry  of  judgment 
was  made  on  the  date  under  which  it  appears 
on  the  journal,  unless  the  contrary  is  shown  by 
the  entry  itself,  or  by  the  record  otherwise. 

6.  Appeal  and  Ebbob  4=»645  —  Recobd — 
Ahendment. 

If  it  be  deemed  important  to  show  when  the 
judgment  appealed  from  was  actually  entered 
on  the  journal,  if  on  a  different  date  from  that 
there  appearing,  it  must  be  done  by  amendment 
of  record. 

6.  Appeal  and  Ebbob  «=3670{1)  —  Recobd  — 
Original  Affidatitb. 

The  appellate  court  in  coneidering  a  case 
la  confined  to  the  record  on  appeal ;  and  it  may 
not,  by  affidavits  filed  in  sucq  coort,  be  shown 
when  the  judgment  was  entered,  or  that  it  was 
or  was  not  entered,  thereby  contradicting  or 
supplementing  the  record. 

7.  Appbai.  and  Ebibob  ®=»93  —  Appealable 
Obdeb— DiBnmon  or  Ykbdxot— "Final  Ob- 

Direction  of  verdict  la  not  an  appealable  or- 
der, which  must  be  a  final  order,  defined  by 
Comp.  St  1910,  {  6107,  as  one  affecting  a  sub- 
stantial right  in  an  acuon  when  it  in  effect  de- 
termines tne  action  and  prevents  a  judgment. 

{Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Ilrst  and  Second  Series,  Final 
Order.] 

8.  Appeal  and  Errqb  ®=>93  —  Appealable 
"Judgment"— DiBEcnoN  of  Verdict. 

Direction  of  a  verdict  is  not  an  appealable 
Judgment;  as  though  Comp.  St  1910,  8  4606. 
defines  a  judgment  as  the  final  determination  of 
the  rights  of  the  parties  in  an  action,  there  are 
statutory  provisions  for  entry  of  judgment  on 
a  Tcrdict 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Pfarasea,  Tint  and  Second  Series,  Judg- 
ment.] 

9.  Appeal  and  Ebbob  «s>68S(1)— Dismissal— 
Pbeuatubb  Appeal. 

Appeal  must  be  dismissed  for  failure  of 
record  to  show  that  when  appeal  waa  takoi  a 
Judgment  had  been  entered. 

10.  Apfkal  and  Ebbob  4^744— SPEomoA- 
TiONS  or  Ebbob— TniE  or— Filznq  and 
Sebvino. 

Laws  1917,  c.  82,  §  8,  providing  for  ap- 
pellant within  ten  days  after  the  record  on  ap- 
peal is  prepared  and  filed*  serving  and  filing 
specifications  of  error,  in  view  of  section  6  as 
to  anthwtlcation  covering  whole  record,  inelud- 
ing  Bi>ecificatioDa  of  error,  prescribea  only  the 


limit  of  time  beyond  which  they  may  not  be 
filed  or  served. 

Appeal  from  District  Court,  Sheridan 
County;  E.  O.  Raymond,  Judge. 

Action  by  Herman  L.  Hahn  against  the 
Citizens'  State  Banli  and  anotber.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Appeal  dismissed. 

Behearlng  denied  172  Pac.  706. 

Robert  P.  Parker,  of  Sheridan,  for  appel- 
lant Chas.  A.  Entcber  and  CampUn  & 
O'Marr,  all  of  Sheridan,  for  respondents. 

POTTER,  C.  J.  This  case  Is  brought  to 
this  court  under  the  statute  providing  for 
a  so-called  direct  appeal  from  the  district 
courts  and  prescribing  the  procedure  there- 
for, enacted  in  1917.  Laws  1917,  c.  32.  That 
statute  provides  for  the  review  by  this  court 
on  appeal  of  any  Judgment  or  order  thereto- 
fore reviewable  by  proceedings  In  error,  but 
without  repealing,  modifying,  or  chapglng 
the  statutory  provisions  for  a  review  by  that 
method.  iSectlon  15  of  the  act  declares  that 
Its  provisions  are  intended  to  provide  for  a 
direct  appeal  as  a  separate  and  independent 
method  of  reviewing  dvll  and  criminal  caus- 
es in  the  Supreme  Court,  In  addition  to  the 
provisions  of  law  for  reviewing  such  causes 
on  proceedings  in  error.  The  case  has  been 
heard  on  a  motion  to  dismiss  the  appeal, 
based  on  two  grounds:  (1)  That  no  notice  of 
appeal  was  filed  or  served  within  ten  days 
from  the  entry  of  the  Judgment  appealed 
from,  as  required  by  the  statute.  (2)  That 
appellant  did  not  serve  upon  the  respondents 
or  either  of  their  attorneys  the  specifications 
of  error  within  ten  days  after  the  record  on 
appeal  was  prepared  and  filed. 

The  statute  provides,  in  section  2,  that  an 
appeal  may  be  taken  by  serving  a  notice  in 
writing  to  such  effect,  signed  by  the  appellant 
or  his  attorney,  upon  the  opposing  party  or 
his  attorney,  "within  ten  days  from  the  entry 
of  the  order  or  Judgment  appealed  from," 
and  that  safd  notice  of  appeal  shall  be  filed 
with  the  clerk  of  the  district'  court  "where 
the  order  or  Judgment  appealed  from  is  enter- 
ed,- within  said  ten  days."  The  appeal  was 
taken  by  the  plaintiff  In  the  court  below  who 
Is  here  known  as  the  appellant,  the  statute 
providing  (section  3)  that  the  party  taking 
the  appeal  shall  be  known  as  the  appellant, 
and  the  adverse  party  as  the  respondent,  but 
that  the  order  of  the  title  of  the  action  shall 
not  be  changed.  The  contention  of  respond- 
ents as  to  the  notice  of  appeal  Is  that  it  was 
served  and  filed  prior  to  the  entry  of  the 
Judgment  appealed  ttom,  and  therefore  pre* 
maturely. 

It  appears  from  the  record  on  the  appeal 
that  there  was  a  Jury  trial  of  the  cause  on 
June  14,  1917,  resulting  In  a  directed  verdict 
for  the  defendants  on  that  day,  and  that  the 
notice  of  appeal  was  filed  and  served  on  June 
23. 1917 ;  the  notice  stating  that  the  plaintiff 
desires  to  and  will  appeal  to  the  Supreme 
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Coqrt  from  the  order  and  Judgment  entered 
In  said  cause  In  favor  of  the  defendants  and 
against  the  plaintiff  on  the  14th  day  of  June, 
1017,  and  from  the  whole  thereof.  The  fact 
of  the  trial  and  the  verdict,  and  that  the  lat- 
ter was  directed  by  the  court,  Is  shown  In 
the  record  by  a  transcript  of  the  Journal 
entry  thereof  under  the  date  "Thursday, 
June  14,  1917."  The  record  does  not  contain 
a  transcript  of  the  journal  entry  of  the  Judg- 
ment, but  Immediately  following  the  entry 
aforesaid  shoving  the  trial  and  verdict  is  a 
paper  entitled  "Judgment,"  under  the  title 
of  the  cause,  and  signed  by  the  judge  who 
presided  at  the  trial,  which  recites  the  fact 
of  the  trial  and  verdict,  and  concludes  with 
a  form  of  Judgment  upon  the  verdict  In  favor 
of  the  defendants,  ordering  and  adjudging 
that  the  plaintiff  take  nothing  1^  Us  action, 
and  that  the  defendants  recover  costs. 
It  is  dated  as  follows:  "Done  in  open  court 
the  14tb  day  of  Jane,  1917."  And  it  iB  In- 
dorsed by  the  clerk  of  the  district  court  as 
filed  on  July  14, 1917. 

'The  date  or  time  of  the  entry  ot  the  judg- 
ment on  the  Journal  or  whether  It  was  ever 
so  entered  Is  not  shown  by  the  reccard.  But 
attached  to  tbe  motion  to  dismiss  Is  an  affida- 
vit of  tlie  clerk  to  tbe  effect  that  the  judg- 
ment was  actnally  filed  for  reco^  in  bis 
office  on  July  14. 1017,  and  tliat  It  was  enter- 
ed and  recorded  in  the  records  of  the  derk's 
office  some  time  between  that  date  and  July 
16,  1917.  And  attadied  to  appellant's  twief 
in  opposition  to  the  motion  is  an  affidavit  ot 
app^lant's  counsel  to  the  effect  that  the  dvU 
appearance  do(^t  in  the  clerk's  office  shows 
tbe  date  of  the  entry  of  judgment,  under  the 
heading,  "Date  1917,"  as  follows:  "June  IS. 
To  Judgment  S— 7— 6^."  Bespcmdents,  at 
the  time  of  or  prior  to  the  hearing  on  the 
motion,  fll^  another  affidavit  <3t  the  deik 
explaining  in  effect  that  the  date  "June  IS" 
on  said  appearance  docket  was  an  error,  and 
should  have  been  "July  14,"  the  actual  date 
of  ffling  the  Judgment,  and  that  tbe  notation 
was  later  cwrected  by  drawing  a  line  around 
"June  IS"*  and  wriUng  "July  14"  abov^  It 
We  find  In  the  record  a  stipulation  In  tbe 
cause  signed  connsel  for  both  parties, 
dated  June  20,  1917,  reciting: 

"It  is  hereby  stipulated  by  and  between  the 
parties  to  the  above-entitled  action  that  the 
judgment  in  said  cause  may  be  mgncd  by  tbe 
presiding  judge  who  tried  the  cause,  the  Hon.  B. 
G.  Raymond,  at  Newcastle,  and  then  forwarded 
to  tbe  clerk  of  court  for  filing  and  record." 

And  that  stipulation  appears  to  have  been 
filed  on  July  14,  1917.  the  date  ot  filing  the 
form  of  Judgment  aforesaid. 

[t,2]  The  distinction  between  the  rendi- 
tion and  entry  of  a  Judgment  (see  Black  on 
Judg.  S  106  ;  15  R.  C.  L.  678-581;  18  Ency. 
PL  &  Pr.  450,  437-441;  23  Cyc.  835,  836; 
Daley  v.  Anderson,  7  Wyo.  1,  48  Pac.  839,  75 
Am.  St.  Rep.  870)  has  been  carried  into  our 
statutes,  ^ey  refer  in  many  places  to  a 
judgment  "given"  or  "rendered,"  and  also 


to  a  Judgment  "entered**  or  the  "entry"  of  a 
Judgment  They  provide  that  all  judgments 
must  be  entered  on  the  Journal  of  the  court 
Comp.  Stat  1910,  {  4627.  That  in  case  of  a 
Jury  trial  judgment  must  be  entered  by  the 
clerk  in  conformity  to  the  verdict,  unless 
the  verdict  is  spedal  or  ttie  case  Is  ordered 
reserved  for  future  argument  or  considera- 
tion. Id.  I  4622.  That  the  court  shall  at- 
der  what  Judgment  shall  be  entered  upmi  a 
special  verdict,  or  where  there  Is  a  special 
finding  on  particular  questions  of  fact.  Id.  { 
4626.  That  an  Index  of  all  Judgments  shall 
be  kept  showing,  among  other  things,  the 
year  and  term  when  rendered,  and  tbe  page 
of  the  journal  on  which  it  Is  entered.  Id. 
S  4635.  That  decisions  and  orders  made  out 
of  term  or  out  of  the  county  where  tbe  cause 
is  poiding  shall  be  In  writing  signed  by  tbe 
Judge,  filed  with  tbe  iafq>er  clerk,  and  by  the 
latter  entered  upon  the  joomal.  whether  it 
be  an  order,  Judgment,  or  decree.  Id.  H  4461, 
4464.  TbBt  a  rec(«nlzance  for  stay  <tf  exe- 
cntlon  shall  be  written  Immediately  following 
the  entry  of  the  Jndgment  and  ^gned  by  the 
ball.  Id.  I  4671.  In  the  chapter  ot  the  Civil 
Code  providing  generally  fbr  the  review  of 
judgments  and  final  orders  on  error,  tbe 
time  for  conmiendng  such  proceedings  is 
limited  to  aae  year  after  the  rendition  ot 
tbe  judgment  or  tbe  making  of  tbe  final  or- 
der complained  of,  with  certain  stated  ex- 
ceptions. Id.  S  5122.  And  by  the  act  of  1917 
aforesaid  providing  for  the  so-called  direct 
appeal,  the  appeal  Is  required  to  be  takoi 
by  filing  and  serving  a  notice  within  ten  days 
from  the  "entry"  of  the  judgment  or  order 
appealed  from. 

To  what  extent  or  for  what  purposes  gen- 
erally a  Judgment  rendered  or  ordered  may 
be  complete  and  effective  without  an  entry 
need  not  be  considered.  But  It  may  be  said 
that  although  a  judgment,  upon  Its  rendition, 
may  be  final  and  valid  as  between  the  par- 
ties, effective  for  many  purposes  and  even 
enforceable,  the  entry  thereof  is  generally 
held  a  prerequisite  to  the  rl^t  to  appeaL 
1  Black  on  Judg.  S  106;  2  Ency.  PI.  &  Pr. 
248  ;  3  O.  J.  612;  14  Standard  Ency.  Prw. 
991,  992  ;  2  Tldd's  Pr.  931;  3  Chitty'a  Prac 
(3d  Ed.)  860;  Elliott's  App.  Proc  {  118; 
Puekett  V.  Gunther,  137  Iowa,  647, 114  N.  W. 
34;  Slevertsen  v.  Chemical  Co.,  160  Iowa. 
662,  133  N.  W.  744,  142  N.  W.  424;  Board, 
ete,  V.  Pabat,  64  Wis.  244,  25  N.  W.  11;  Ed- 
wards V.  Evans,  61  III.  492;  Gllpatrlck  v. 
Glldden.  82  Me.  201,  19  Atl.  166;  Fauber  v. 
Kelm,  84  Neb.  167,  120  N.  W.  1019 ;  Bxley 
V.  BerryhlU,  36  Minn.  117,  30  N.  W.  436; 
Llsker  V.  O'Rourke,  28  Mont  129,  72  Paa 
416,  755;  Pittsburg  Steel  Co.  v.  Streety,  60 
Fla.  183,  63  South.  506;  Trottl  v.  Einnear 
(Tex.  Civ.  App.)  144  S.  W.  326.  A  Judgment 
does  not,  as  a  mle,  become  a  permanent  rec- 
ord ot  the  court  until  it  has  been  entered,  and 
espedally  must  this  be  true  where  tbe  stat- 
ute require  that  aU  Judgments  shall  be  oi. 
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tered  on  the  Journal,  thus  prescribing  tn  ef- 
fect what  shall  constitute  the  record  evi- 
dence thereof.  Where  the  statute  reqnlres 
an  appeal  to  be  taken  within  a  stated  period 
from  or  after  the  entry  of  the  Jndgm«it,  an 
appeal  taken  prior  to  the  entry  is  held  to  be 
in«matare.  8  a  J.  10G6,  1068 ;  McLaughlin 
T.  Doherty,  64  CaL  51»;  BeU  t.  Staacke,  137 
Gal.  307,  70  Pac  171 ;  In  re  More's  Estate. 
143  Cal.  49&,  77  Pac.  407;  Boblnson  t.  Salt 
Lake  City.  37  Utah,  520,  109  Pac.  817;  Rob- 
ertson T.  Shine,  SO  Wash.  433,  97  Pac.  497 ; 
State  ex  reL  T.  Lamm,  9  S.  D.  418,  60  N.  W. 
602;  Daley  t.  Anderson,  7  Wyo.  1.  48  Pac; 
8S0,  TO  Am.  St  Rep.  870:  It  was  held  In 
Hays  T.  Dennis,  11  Wash.  860^  89  Pac^  65S» 
that  a  notice  €f  appeal  after  annonnoemrat 
of  the  court's  omdnsUm  bnt  befiore  mtry 
was  sufficient.  But  in  Robertson  t.  Shln^  su- 
pra, where  no  formal  Judpnent  was  enta«d, 
an  appeal  ms  dismissed  on  the  ground  that 
no  appeal  would  lie  from  a  mere  wal  an- 
nouncement of  the  coart^B  oonclnalon,  and  tlie 
■  case  of  Hays  t.  Dennis  was  distlngulsbed 
because  In  that  case  lite  notice  of  appeal  was 
fcdiowed  by  an  entry  of  Judgment,  the  court, 
however,  seeming  to  doubt  the  lomidness  of 
that  de<^cm,  saying: 

"Conceding  the  case  to  be  sound,  it  is  not  an- 
thorlly  for  an  appeal  in  a  ease  where  no  final 
Judgment  at  all  has  been  entered." 

At  common  law,  after  vo'dlct.  a  Judgment 
having  been  signed  by  the  master  or  prothon- 
otary  was  required  to  be  altered  of  record 
and  dodieted  in  order  to  charge  the  defend- 
ant In  ezecotlM),  or  bind  his  lands,  or  to  pro- 
ceed against  him  by  action  of  debt  or  scire 
fadas  on  the  Judgm^t,  or  against  his  hall 
<m  th^  recognisance  or  if  a  writ  of  error  be 
bronght  But  uecutton  might  be  issued  be- 
fore entry.  2  Tldd's  Pr.  931.  And  the  same 
nUe  is  stated  in  Clitt^a  Practice  (page  860) 
as  follows: 

"AlthoTiKh  ereeation  on  a  judgment  may  be 
issued  before  the  judgmeat  has  been  entered 
on  the  roll,  yet  it  u  necessary  that  such  entry 
should  be  made,  and  the  roll  carried  in  and  filed, 
in  order  to  bring  a  writ  of  error  on  the  jadg- 
men^  or  to  proceed  against  bail  on  their  reco^ 
nisance,  and  for  some  other  purposes." 

*  It  l8  said  In  ElUot^  AmtStatB  Proeedunb 
1 118,  that  the  goieral  rule  is  that  there  must 
be  an  entry  of  the  Judgment  before  an  appeal 
can  be  taken,  and  that,  though  there  is  some 
CMifllct  In  the  dedstons.  It  seems  clear  that 
the  rule  must  be  the  correct  me,  "A>r  until 
thwe  is  an  entry  of  Judgment  there  is  no 
authentic  record  eyldence  of  a  final  dlnraai- 
tlon  of  the  case,  and  that  there  is  a  final 
Judgment  must,  as  a  general  rule,  aK>ear 
txom  tbe  record.**  And  the  caaes  luddlng  an 
aiveal  to  be  premature  when  taken  befiore 
tbe  entry  of  tbe  Ju^mmt  are  usually  based 
upon  tbe  iffindpie  that  until  Its  oitry  a 
Judgment  Is  not  aivcalable. 

If  a  Judgment  (ff  order  of  tbe  Ititnd  fnun 
wbldi  an  appeal  would  lie  sbonld  be  appeal- 
alAe  upon  Its  rmditlon  or  whoi  made,  as 
tboee  terms  are  generally  undwstood  with 


reference  to  a  Judgment  or  order,  and  prior 
to  a  record  entry  thereof,  then,  In  construing 
a  statute  requiring  an  appeal  to  be  taken 
within  a  stated  time  from  or  after  the  entry, 
it  might,  perhaps,  be  proper  to  apply  the  rule 
of  Interpretation,  well  sustained  by  authority 
where  the  subject-matter  permits  its  appli- 
cation, that  such  words  of  limitation  are  in- 
tended only  as  fixing  the  terminus  ad  qnem, 
the  limit  beyond  which  tbe  act  may  not  be 
done  or  the  notice  may  not  be  glvoi,  and  not 
the  terminus  a  quo,  or  the  time  at  which  the 
right  to  act  or  give  notice  commences.  Da- 
vles  V.  Miller,  130  U.  S.  284,  9  Sup.  Ct  660, 
32  Lk  Ed.  932;  BeUon  t.  Durand,  39  Utah, 
532,  117  Pac.  798;  Gary-Lombard  L.  Co.  t. 
Pullenwlder,  160  IU.i  629,  37  N.  E.  890: 
Merchants'  &  Tr.  Bank  v.  Mayor,  97  N.  T. 
355;  Cailcago,  S.  P.  &  CaL  By.  Co.  y.  Bn- 
banks,  32  Mo.  App.  184;  Leader  v.  Plante. 
95  Me.  339,  60  Atl.  54.  85  Am.  St.  Bep.  415; 
Atherton  v.  Corliss,  101  Mass.  40;  Toung  t. 
The  Orpheus,  110  Mass.  179;  Levert  t.  Read, 
64  Ala.  529;  In  re  Wlttkowsky's  lAnd,  143  N. 
O.  247, 55  S.  B.  617.  But  we  cannot  doubt  that 
the  entry  of  a  Judgment  <v  appealaUe  order, 
except  such,  if  any,  aa  are  not  required  to  be 
entered,  is  essential  to  the  right  of  appeal.  In 
view  of  tbe  statutory  provisions  requiring 
Judgments  and  orders  to  he  entered,  on  tbe 
Journal.  State  ex  reL  v.  Seward,  16  Ohio 
Olr.  Ct  R.  443.  Such  an  entry  Is  evidently 
intended  by  the  stetnto  fixing  the  time  for 
taking  an  appeal  by  filing  and  serving  notice 
within  toi  days  from  tbe  entry  of  the  order 
or  Judgment  ai^wled  from.  It  is  referred 
to  in  other  places  in  tiiat  statute.  Section  4 
provides  that  tbe  appellant  diall  have  sev^- 
ty  days  after  the  entry  of  the  Judgment  or 
order  to  pr^re  and  file  a  record  for  the 
appeal,  whldi  time  may  be  extended  for  good 
cause  shown.  And  section  S  requires  the 
transorlpt  of  the  testimMiy,  If  such  is  desired, 
to  be  filed  within  seventy  days  from  the  date 
of  the  entry  of  the  order  or  Judgment,  or 
within  the  time  as  extoided.  These  several 
provisions,  considered  together,  seem  to  con- 
template that  there  shall  be  a  record  entry 
of  the  ordOT  or  Judgmait  appealed  from  be- 
fore an  appeal  shall  be  taken.  Clearly  no 
record  on  appeal  can  show  the  fact  or  date  of 
(be  entry  bef<we  an  entry  has  been  made,  nor 
can  a  pn^mr  record  be  prepared  showing  the 
Judgment  or  order  cmuplained  of,  unless  ebd 
until  the  same  has  been  entered,  for  that 
should  be  shown  by  a  transcript  of  the  Jour- 
nal entry. 

[3-6]  We  suppose  it  to  be  the  custom  to 
enter  a  Judgment  or  ordn  uptm  tbe  Journal 
as  of  tlie  date  or  as  a  part  of  the  proceedings 
of  the  day  it  was  rmdered  or  made  or  tbe  de- 
cision or  order  was  signed  by  tbe  Judge,  not- 
withstanding that  the  entry  is  not  actually 
made  in  tbe  Journal  until  after  that  dat& 
And  that  we  think  is  proper.  Hoflman-Bru- 
ner  Granite  Ca  t.  Stark,  1^  Iowa,  100.  108 
N.  W.  829;  Puckett  v.  Gunther,  137  Iowa, 
647,  U4  N.  W.  84.  And  It  will  be  presumed 
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that  an  entry  was  made  on  the  date  onder 
which  It  appears  In  the  Journal,  unless  the 
contrary  is  shown  by  the  entry  Itself  or  by 
the  record  otherwise.  If  It  is  deemed  neces- 
sary or  Important  to  show  when  the  Judgment 
or  order  was  actually  entered  <m  the  Journal, 
if  on  a  different  date  from  that  upon  which 
It  appears  from  the  Journal  to  hare  been  en- 
tered, that  must  be  done  by  an  amendment  of 
the  record.  See  Boffman-Bruner  Granite  Co. 
V.  Stark,  supra  ;  Thompson  v.  Qreat  Western 
Accident  Ass'n,  136  Iowa,  657,  114  N.  W.  31; 
Puckett  T.  Gunther,  supra.  In  the  cases  dted 
It  was  held  pn^er  for  the  trial  court  to  order 
an  amendment  of  the  Judgment  record  by  re- 
quiring the  clerk  to  note  theretm  the  date 
wben  It  was  entered. 

[6]  This  court,  in  Its  consideration  of  the 
case,  Is  confined  to  the  record  on  appeal; 
and  we  do  not  think  it  competent  to  show 
merely  by  affidavits  filed  in  this  court  the 
fact  that  the  Judgment  or  order  appealed 
from  was  or  was  not  entered  or  when  the 
entry  thereof  was  made,  thereby  contradict- 
ing or  supplying  a  deficiency  In  the  record  In 
that  respect  But  aflldavlts  may,  no  doubt, 
be  proper  In  support  of  a  motion  to  return 
the  record  for  correction  or  to  afCord  an  op- 
portunity for  its  correction  or  amendment  In 
the  district  court. 

The  statute  prescribes  what  shall  consti- 
tute the  record  on  appeal,  and  how  It  shall  be 
prepared  and  authenticated.  If  it  Is  desired 
by  appellant  to  have  rulings  on  the  admission 
or  exclusion  of  evidence,  or  to  question  the 
sufficiency  of  the  evidence  to  sustain  the  ver- 
dict, finding.  Judgment,  or  decision,  or  If  the 
verdict,  finding,  Judgment,  or  decision  Is  al- 
leged to  be  contrary  to  law,  the  statute  re- 
quires the  awwllant  to  procure  a  transcript 
of  the  testimony  certified  to  by  the  official 
reporter  as  true  and  correct,  and  file  the 
same  with  the  cleric.  Laws  1917,  c.  32,  {  5. 
Section  6  provides  that  the  clerk  shall  pre- 
pare a  record  on  appeal  to  consist  of  the 
original  pleadings,  motions,  demurrers,  In- 
structions given  or  refused,  orders,  verdict, 
finding,  decision  or  Judgment,  and  the  notice 
of  aw)eal,  or  certified  copies  thereof,  securely 
attached  together  in  chronological  order,  and 
the  transcript  of  the  testimony  If  prepared 
and  filed  and  brought  up  on  the  appeal,  and 
that  to  the  whole  thereof  shall  be  attached 
the  specifications  of  error,  "and  when  so  pre- 
pared, the  whole  record  shall  be  paged  and 
numbered  consecutively,  and  shall  constitute 
the  record  on  the  appeal,  and  shall  be  cer- 
tified to  by  the  judge  and  clerk  of  the  district 
court  as  true  and  correct"  The  record  here 
Is  certified  by  the  Judge  and  derk,  respective- 
ly, "as  a  fuD,  true,  and  correct  transcript  of 
all  papers  filed  and  proceedings  had  In  said 
cause."  If  entries  upon  the  appearance  dock- 
et, not  embraced  In  the  record  as  thus  certi- 
fied, are  deemed  necessary  or  proper,  or  a 
showing  not  appearing  In  sudi  record  as  to 
the  fact  of  the  entry  of  the  Judgment  or  when 
made^  the  omitted  matters,  to  be  ctmsidered 


here,  should  be  Incorporated  In  the  record  by 
correction  or  amendment  property  anthen- 
tleated. 

Aa  previously  stated,  the  record  here  does 
not  contain  a  transcript  of  the  Journal  entry 
of  the  Judgment  or  anything  to  show  that  it 
waa  entered.  The  only  journal  entry  in  the 
record  eaAs  with  a  recital  and  copy  of  ttie 
verdict  The  statute,  as  above  shown,  authw- 
isea  the  clei^  to  enter  a  Judgment  upon  a 
general  verdict  without  special  findings,  un- 
less It  is  ordered  reserved  for  future  argu- 
ment or  considmititHi,  though  nsnally.  we 
think,  it  is  the  custom  here  for  the  court  to 
order  a  Judgment  upon  such  a  verdict  and  It 
may  be  customary  for  the  clerk  to  wait  for 
such  an  order  before  entering  a  Judgment 
It  seems  also  to  have  become  the  practice  for 
the  Judge  not  only  to  approve  but  sign  orders 
and  Judgments  prepared  either  by  himself  or 
counsel  before  they  are  altered  on  the  Jour- 
naL  And  the  propriety  of  that  practice  is 
not  to  be  doubted.  Under  some  circumstan- 
ces, as  above  stated,  the  statute  requires  au 
order  or  Judgment  or  a  direction  that  it  be 
entered  to  be  so  signed  and  filed  as  wdl  as 
entered  on  the  Journal.  Comp.  Stat  {{  4461. 
4464.  But  such  a  paper  1b  not  the  record 
evidence  of  a  Judgment  or  order  required  to 
be  entered  on  the  journal.  Excei^  where 
required  to  be  signed  or  signed  and  filed  its 
purpose  la  to  aid  the  clerk  In  altering  the 
matter  upMi  the  Journal  record,  though  when 
approved  by  counsel  it  has  the  addlti<Hial 
value  of  preventing  disputes  about  what  waa 
directed  or  ordered  and  the  objections  or 
exceptions  thereto.  Slevertsen  t.  Paxton* 
Eckman  Chemical  Co..  160  Iowa,  662,  133  N. 
W.  744. 142  N.  W.  424;  OodcreU  v.  Schmltt,  20 
OfeL  207,  94  Pac.  521.  120  Am.  St  Bep.  737; 
State  V.  Underholm,  90  Ean.  489,  135  Pac. 
564;  Boynton  v.  Crockett  12  Okl.  57,  60  Pat 
860;  Locke  v.  Hubbard,  9  S.  D.  364.  60  N.  W. 
588.  The  signing  and  filing  of  a  decision, 
order,  or  judgment  pursuant  to  the  statute 
when  made  out  of  terra  or  by  the  judge  in 
another  county  is  intended,  we  think,  as  a 
BiAetltute  for  an  oral  announcement  or  di- 
rection In  open  court  and  to  make  clear  and 
spedfle  for  entry  on  the  Journal  the  recitals- 
and  provisions  of  the  order  or  judgment  so 
made,  rendered,  or  directed. 

The  record  hero  falls  not  cmly  to  show  an 
entry  of  the  Judgment  It  fails  also  to  show 
a  r«idltion  or  ordering  of  judgment  before 
the  notice  of  appeal  was  filed  and  served. 
Although  the  paper  signed  by  the  judge  enti- 
tled "Judgment"  redtes,  "Done  in  open  court 
the  14th  day  of  June,  1917,"  It  watf  not  filed 
until  July  14th.  The  stipulation  of  connsd 
found  In  the  record,  dated  June  20,  IftlT, 
that  the  judgment  may  be  signed  by  the  Judge 
at  Newcastle,  and  then  forwarded  to  the 
derk  for  filing  and  record,  seems  to  indicate 
that  the  actual  signing  occurred  after  that 
data  The  most  that  can  be  said  of  the  order 
thus  signed  is  that  it  was  an  order  for  judg- 
ment to  be  entered  as  of  June- 14, 1917,  made 
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on  the  date  when  It  was  filed;  there  being 
nothing  to  show  when  ft  was  actually  signed. 
But  by  ordering  judgment  to  be  entered  as 
of  a  prior  date  It  certainly  could  not  cut  off 
or  defeat  an  appeal  within  the  statutory 
period  after  the  actual  entry  of  the  Judgment, 
nor  can  It  be  held  to  give  effect  to  an  appeal 
taken  before  any  Judgment  was  entered  or 
ordered.  1  Blade  on.  Jade  I  136;  8  G.  J. 
1058,  S  1056. 

[7,  II  Appellant  contends  that  the  dlrec> 
tlon  of  the  verdict  was  an  appealable  order 
and  judgment,  and  that  the  appeal  taken 
within  ten  days  after  such  direction  of  ttie 
verdict  was  therefore  not  premature.  It  ia 
at  least  doubtful  whether  the  notice  of  ap^ 
peal  can  be  construed  as  an  appeal  from 
the  ruling  or  action  of  the  court  in  sustain- 
ing fbe  motions  of  the  defendants  for  a  di- 
rected verdict  in  their  favor  respectively 
and  directing  a  verdict  accordingly.  But 
that  action  or  direction  of  the  court  was 
clearly  not  a  judgment  nor  a  final  order  as 
defined  by  statute.  "A  judgment  Is  the  flual 
determination  oC  the  rights  of  the  parties 
In  actkm ;  and  a  direction  of  a  court  or 
judge,  made  or  entered  In  writing,  and 
not  included  In  a  judgment.  Is  an  order." 
Comp.  Stat  1010,  f  4606.  And,  so  far  as 
this  case  Is  concerned,  a  final  order  is  de- 
fined as  "an  order  afl!ectlng  a  substantial 
right  In  an  action,  when  such  order  In  effect 
determines  the  action  and  prevents  a  judg- 
menL"  Id.  {  5107.  The  action  of  the  court 
In  directing  or  refusing  to  direct  a  verdict 
or  otherwise  Instructing  the  jury  on  the  law 
of  a  case  on  trial  may  be  reviewed  on  ap- 
peal from  the  judgment  rendered  In  the  ac- 
tion. But  the  appeal  can  only  be  taken 
from  a  final  order.  This  court  has  held 
that  an  order  sustaining  a  dwnurrer  to  the 
petition  In  an  action  Is  not  a  judgment  or 
final  order  upon  which  a  proceeding  in  er- 
ror can  be  based.  Menardi  v.  Omalley.  3 
Wyo.  327,  23  Paa  68;  Turner  v.  Hamilton, 
10  Wyo.  177,  67  Pac.  1117.  Also  that  a  find- 
ing by  the  court  is  not  a  final  order  or  re- 
viewable without  a  judgment  rendered  there- 
on. Gramm  v.  Fisher,  3  Wyo.  595,  29  Pac. 
877.  And  In  School  District  v.  Western 
Tube  Co.,  IS  Wyo.  804.  at  page  827.  80  Pac. 
156,  159,  this  court  said : 

"It  Is  fundamental  that  a  proceeding  in  error 
does  not  lie  upon  a  verdict  or  mere  findings. 
There  must  be  a  final  judgment  before  a  proceed- 
ing in  error  fa  authorized.  The  proceedme  must 
be  taken  from  a  judgment  or  final  order." 

The  statutory  provisions  for  entering 
indgnient  upon  a  verdict  are  enough  to 
show  that  nether  the  verdict  nor  any  rul- 
ing or  instruction  on  the  trial  preceding  it 
is  Intended  by  the  statutory  definition  of  a 
Judgment  as  a  final  determination  of  the 
rlgbts  of  the  porttee.  Although  a  verdict 
is  general,  and  directed  by  the  court,  it 
may  be  ordered  reserved  for  future  argu- 
ment or  consideration.  Comp.  Stat  1910, 
I  -4022.    And  a  ju^pnoit  may  be  ordered 


for  the  other  party  upon  his  motion  for  a 
new  trial  or  for  judgment  notwithstanding 
the  verdict,  if  upon  the  trial  he  moved  fbr 
a  directed  verdict  in  his  fovor,  or  requested 
an  instruction  to  that  efl'ect,  and  his  mo- 
tion or  Instruction  was  denied,  should  the 
court  find  that  he  was  entitled  to  have  a 
verdict  directed  In  his  favor.  Laws  1915, 
c.  184,'  If  the  finding  of  the  court  in  favor 
of  one  of  the  parties  in  a  case  tried  with* 
out  a  jury,  upm  which  a  judgment  would 
be  authorized,  Is  not  a  final  order,  or  an 
order  sustaining  a  demurrer  to  a  jwtltlon, 
where  the  plaintiff  refusing  to  plead  fur- 
ther stands  upon  his  petition,  upon  which 
also  a  Judgment  might  be  rendered.  Is  not 
a  final  order,  and  we  have  no  doubt  of  the 
correctness  of  the  decisions  to  that  effect. 
It  ia  clear  that  the  action  of  the  court  in  di- 
recting a  verdict.  If  properly  called  an  or- 
der at  all.  Is  not  a  final  order  within  the 
meaning  of  the  statute  defining  that  term. 
While  the  direction  of  a  verdict  may  In  a 
sense  determine  the  action  because  reQutr- 
ing  a  verdict  upon  which  a  judgment  may 
be  ordered  and  entered,  it  is  not  a  final  de- 
termination of  the  action. 

[9, 1 0]  For  the  failure  of  the  record  to 
show  that  at  the  time  the  appeal  was  taken 
a  judgment  had  been  entered  In  the  cause 
the  appeal  must  be  dismissed.  And  we 
might  decline  to  consider  the  other  ground 
of  the  motion  relating  to  the  serving  of  the 
specifications  of  error  as  unnecessary.  But 
as  the  statute  is  new  and  its  provisions  con- 
cerning specifications  of  error  appear  In 
some  respects  to  be  Inconsistent  we  think 
it  not  Improper  to  explain  our  present  views 
upon  the  Question  presented  by  the  motion. 
It  Is  not  contended  that  specifications  of  er- 
ror were  not  prepared  and  filed  or  served, 
or  that  they  were  filed  or  served  later  than 
the  time  granted  therefor  by  the'  statute. 
The  omtention  is  that  they  were  served  pre- 
maturely or  before  the  time  such  service 
was  authorized;  the  averment  of  the  mo- 
tion that  appellants  did  not  serve  the  spec- 
ifications within  ten  days  after  the  record 
on  appeal  was  prepared  and  filed  l>eing  bas- 
ed on  a  provision  of  the  statute  limiting  the 
time  therefor. 

The  reason  for  holding  a  notice  of  appeal 
premature  when  filed  or  served  before  the 
entry  of  the  order  or  judgment  appealed 
from  does  not  necessarily  apply  with  tlie 
same  force  to  the  filing  and  serving  of  spec- 
ifications of  error.  Tlie  purpose  of  an  as- 
signment or  specification  of  errors  is  to 
point  out  the  specific  errors  dalmed  to  have 
been  committed  by  the  court  below  and  re- 
lied on  for  a  reversal,  for  the  lnformati<»i 
of  opposing  counsel  and  tlie  reviewing 
court  3  O.  J.  1329.  If,  under  oar  statute, 
an  appeal  has  been  properly  taken  from  a 
judgment  or  order  duly  entered,  and  within 
the  time  allowed,  and  the  record  Is  In  such 
condition  as  will  permit  of  the  references 
thereto  required  by  the  statute  or  rules. 
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there  would  seem  to  be  no  sabstantial  rea- 
son for  denying  tbe  right  to  file  and  serve 
spedflcatlons  of  error  before  the  record  Is 
filed,  or  for  construing  the  statutory  provi- 
sion limiting  the  time  for  filing  and  serving 
the  specificaticms  as  meaning  anything  more 
than  limiting  the  time  beyond  which  the 
Rpectflcatlous  may  not  be  filed  or  served. 
But  while  the  statute  provides  in  one  sec- 
tion that  the  spedflcationB  shall  be  served 
and  filed  within  ten  days  after  tbe  record 
on  appeal  Is  prepared  and  filed,  It  seems  to 
provide  in  another  section  that  such  specifi- 
cations shall  be  prepared  and  filed  before 
the  completi<»i  and  filing  of  the  record. 

Section  8  of  the  act  provides  for  filing 
and  serving  the  specifications  as  follows : 

"The  appellant  shall,  within  ten  days  after  the 
record  on  appeal  is  prepared  and  filed,  serve 
upon  the  adverse  party,  or  his  attorney,  and  file 
with  the  clerk  of  the  district  court  the  ipecifica- 
tions  of  error  relied  upon  for  «  reversal  of  the 
cause  on  appeal,  which  ebali  be  consecutively 
numbered,  and  ahall  designate  the  page  of  the 
record  on  which  the  ruling,  decision,  finding, 
order,  verdict,  or  judgment  complained  of  is  to 
be  found,  and  if  error  be  assigned  on  the  rul- 
ing of  tbe  court  in  admitting  or  rejecting  evi- 
dence, the  specifications  of  error  shall  dengnate 
the  number  of  the  quesUoa  to  which  tiie  ruling 
of  the  court  comidained  of,  refers." 

Provision  Is  made  In  section  5  for  proenr- 
Ing  and  filing,  when  necessary,  a  certified 
transcript  of  the  testimony,  with  all  rulings 
In  the  admission  or  exclusion  of  evidence,  or 
in  directing  or  refusing  to  direct  a  verdict,  to 
be  Incorporated  In  the  record  on  appeal.  The 
record  In  civil  causes  Is  provided  for  In  sec- 
tion 6  as  follows: 

"In  civil  causes  appealed  to  tbe  Supreme 
Court  under  the  provisious  of  this  act,  the  clerk 
of  the  district  court  shall  prepare  a  record  on 
the  appeal  which  shall  consist  of  the  original 
pleadings,  motions,  demurrers,  instructions  giv- 
en and  refused,  orders,  verdict,  finding,  decision 
or  judgment,  and  the  notice  of  appeal  in  the 
cause,  or  'certified  copies  thereof  securely  attach- 
ed together  in  their  chronological  order,  and  if 
a  transcript  of  the  testimony  Is  prepared  and 
filed,  and  Is  brought  up  on  an  appeal,  the  tran- 
script shall  also  form  a  part  of  the  record  on 
appeal,  and  to  the  whole  thereof  shall  be  attadi- 
ed  the  specificationB  of  error,  and.  when  wo  prcs 
pared,  the  whole  record  snail  foe  ps^ed  and 
numbered  consecutively,  and  shall  constitute  the 
record  on  the  appeal,  and  shall  be  certified  to  by 
the  Judge  and  clerk  of  the  district  court  as  true 
and  correct.** 

AltboQ^  tbat  section  does  not  expressly 
provide  for  filing  the  record  In  the  clerk's 
office  ^len  ccHnpleted,  Uiere  are  other  provi- 
sions of  the  act  clearly  showing  ttie  inten* 
tlon  that  wheal  completed  and  authenticated 
It  shall  be  filed.  But  it  cannot  properly  be 
filed  as  tbe  record  on  the  appeal  nntil  It  baa 
been  authmtlcated  by  tbe  required  certifi- 
cate or  certificates  of  tbe  Judge  and  derk. 
And  that  authentication  is  to  cover  the 
whole  record  Incladlng  tbe  specifications  of 
error,  as  we  understand  tbe  provisions  of 
section  6.  As  tbe  i^wdflcatlons  of  error 
must  therefore  be  prepared  and  left  with  the 


clerk,  if  not  filed,  before  tlie  record  is  fully 
prepared  for  authentication  and  filed,  we 
fall  to  see  any  good  reason  for  holding  that 
the  specifications  may  not  then  be  properly 
filed  and  served,  although  before  the  record 
Itself  is  or  can  be  filed.  In  view  of  the  pur- 
pose of  the  spedficatlcws  of  error,  and  the 
other  provisions  of  the  statute,  the  provi- 
sion of  section  8  that  the  spedflcatlons  shall 
be  filed  and  served  within  ten  days  after  the 
record  Is  prepared  and  filed  should.  In  our 
opinion,  be  construed  as  prescribing  only  the 
limit  of  time  beyond  which  such  specifica- 
tions may  not  be  filed  or  served;  following 
the  rule  for  tbe  interpretation  of  such  a  pro- 
vision referred  to  above  in  discussing  tbe 
provision  limiting  tbe  time  for  taking  an  ap- 
peal. That  seems  to  us  to  be  tbe  fair  and 
reasonable  interpretation  of  the  words  of  the 
limitation  in  section  8  as  applied  to  tbe  sub- 
ject-matter, viz.  the  filing  and  terrlng  of 
specifications  of  error. 

Tbe  record  here  contains  a  transcript  of 
the  testimony  indorsed  as  filed  on  August  20, 
1017,  and  the  spedficatloiu  of  error  with  the 
filing  indorsement  of  the  clerk  showing  it  to 
have  been  filed  on  August  22, 1817.  Tbe  apec- 
Ificatlons  of  error  were  served  on  opposing 
counsel  on  Angnst  22,  ldl7.  And  tbe  entire 
record,  in<^adlng  the  ^edflcations  of  error 
was  certified  by  the  Judge  and  clei^  respec- 
tively as  true  and  correct  on  Angnst  23,  1917. 
There  is  no  indorsement  cibowlng  the  filing  of 
the  completed  record,  tmt.  If  necessary,  It 
might  be  returned  for  correcttim  by  proper 
Indorsanent  showing  It  to  be  filed  as  of  tbe 
date  when  It  was  actually  In  the  dork's  of- 
fice for  that  purpose.  While  the  motion  to 
dismlsa  Is  not  based  upon  tbe  ^ore  of  tbe 
record  to  show  that  it  was  filed,  connsti  for 
respondents  taave  called  attmtlon  to  the  fact 
in  their  brief,  and  assume  that  It  could  not 
be  filed  or  considered  as  filed  imtil  the  date 
of  the  antlientlcatlon  cortiflcates. 

The  appeal  will  be  dismlsaed  on  tbe  ground 
above  stated  that  no  Judgment  Is  abown  to 
have  been  entered  when  tbe  appeal  was  tak- 
en by  filing  and  serving  tbe  notice  aforesaid. 

Appeal  dismissed. 

BEARD  and  BLZDHNBUBOH,  JJ.,  am- 
cor. 

'     (S8  Or.  169) 
HABfLIN  V.  THABP  et  nx. 
OSupreme  Court  of  Oregcai.   April  2, 191&) 

1.  E^UO  «»50  —  FaLBK  RBPBESINTATIOira 

— BxmoEN  OF  Proof. 
In  an  action  to  foreclose  a  parchase-moner 
mortgage,  where  defendants  claimed  damage* 
by  reason  of  false  representations,  the  burden 
Is  on  d^endants  to  prove  the  false  nvresenta- 
tlons. 

2.  FsAUD  «s>68{l)— False  SxPBBSKNTATioira 

— DAMAOBB— EVIOBNCB. 

In  action  to  foredose  a  pnrcbase-money 
mortgage,  evidence  held  insuffident  to  show  that 
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plaintiff  made  folw  rq)iesentatIona  CMicerniDg 
nature  of  land. 

S.  Appeal  and  Ebbob  ^lOO^y—JUmEw- 
nta  Equitt  Cases— Fin  dinqb  or  Fact. 
Id  action  to  foreclose  purchase-mone;  mort- 
gage, where  defendant  claimed  damages  from 
false  representationB,  weight  will  be  given  s 
findlnij^  of  the  trial  court  that  alleged  repre- 
sentations were  not  made,  where  the  trial  Judge 
saw  the  witnesses  testify. 

Department  1.  Appeal  from  Circuit  Court, 
Ooos  Coanty;  John  S.  Coke,  Judge. 

Action  by  Andrew  J.  Hamlin  against  Jeff 
D.  Tharp  and  his  wife,  Leona  Tharp,  to  fore- 
close a  parchase-money  mortgage.  Decree 
for  plaintiff,  and  defendants  iqtpeaL  Af- 
firmed. 

The  defendants  appealed  from  a  decree 
foreclosing  a  purchase-money  mortgage.  lo 
November,  1913,  the  plalntUt,  Andrew  J. 
Hamlin,  sold  a  257-acre  fiinn,  together  with 
certain  personal  property,  to  the  defendants 
Jeff  D.  Tharp  and  his  i^e  Leona  Tharp  for 
10,500.  Tbe  defmdants  paid  the  plaintiff 
12,000  In  cash,  assamed  and  agreed  to  pay  a 
note  and  mortgage  held  by  the  state  land 
board,  and  gave  their  note  fmt  $0,846  tor  the 
remainder  of  the  purchase  price.  The  note 
was  imyable  on  or  before  two  years  after  No- 
vember 29, 1918.  Its  date,  with  Interest,  to  the 
order  of  plaintiff,  and  was  secured  by  a  mort- 
gage on  the  form.  No  paymrats  were  made 
on  the  note,  except  .the  Interest  due  on  No- 
vember 29.  1914.  The  plaintiff  b^an  this 
suit  in  Pebmary,  1916. 

The  defendants  are  attempting  to  abate  the 
purchase  price  by  claiming  that  they  were 
damaged  to  the  eztoit  of  96,S00  by  a  fraud- 
ulent representation  alleged  to  have  been 
made  by  the  plaintiff.  It  is  averred  by  the 
defendants  that  a  stranger  to  the  premises 
could  not  by  a  mere  view  of  the  farm  easily 
determine  the  number  of  acres  of  bottom 
land  for  the  reason  that  it  Is  brolien  up  by  a 
zigzagging  creek  and  patches  of  timber  and 
brush  are  scattered  along  on  both  sides  of 
the  creek.  Bench  lands  are  only  worth  from 
f3  to  $6  an  acre,  while  the  bottom  lands  are 
valued  at  from  (100  to  $200  an  acre.  The 
farm  embraces  36  acres  of  bottom  land,  while 
the  remainder  Is  bench  land.  The  defend- 
ants alleged  that  the  plaintiff  fraudulently 
represented  to  them  that  the  farm  included 
80  acres  of  bottom  land,  when  In  truth  it  on- 
ly contained  36  acres  of  such  land.  The 
plaintiff  denied  that  he  made  the  alleged  rep- 
resentation. The  trial  court  found  that  the 
plaintiff  did  not  "represent  to  defendants 
that  said  mortgaged  randk  ccmtalned  80  acres 
of  bottom  land." 

Gland  H.  Olles,  of  Myrtle  Point  (I.  N.  Mil- 
ler, of  Bandon,  on  the  brief),  fw  appellants. 
A.  J.  Sherwood,  of  GoquUle,  tor  reflpondent. 

HARRIS,  J.  (after  stating  tb»  fiicts  as 
atiOTe).   Ibe  defiendants  are  not  entitled  to 


a  reduction  of  the  amount  due  upon  the  face 
of  the  note  unless  the  plaintiff  made  the  al- 
leged representation.  Hamlin  purcliased  the 
premises  in  1901  for  $3,000.  He  made  sab- 
stantial  Improvements,  including  a  house,  a 
barn,  and  about  five  miles  of  fence.  Four 
different  witnesses  testified  concerning  the 
worth  of  the  farm  and  placed  its  market  val- 
ue at  from  $9,000  to  $11,000.  The  defendant 
Jeff  D.  Tharp  had  owned  and  operated  sev- 
eral different  farms,  and  had  been  a  dairy- 
man and  rancher  "20  or  30  years,  somewhere 
in  there.**  He  had,  however,  been  engaged  in 
the  real  estate  business  for  a  period  of  four 
or  five  months  immediately  preceding  the  pur- 
chase of  the  Hamlin  tarm.  Jeff  I>.  Tharp 
was  on  the  pronlaes  during  one  day  and  over 
one  night  before  consummating  the  purchase; 
and,  although  It  Is  conceded  by  all  the  liti- 
gants that  the  value  of  such  a  farm  depends 
upon  the  number  of  acres  of  the  bottom  land, 
Tharp  nevertheless  claims  t&at  he  Iwnght  the 
place  wholly  on  Hamlin's  rQ>reBentatlon,  and 
that  he  "aevec  went  to  look  at  it  at  all  with 
the  idea  of  seeing  whether  there  was  any 
bottom  laid  or  hUl  land." 

Eacb  of  fbB  defendants  aasa  that  the  plain  . 
tiff  r^iresented  Chat  th'ere  were  80  acres  at 
bottom  land,  while  the  plaintiff  denies  nuk- 
ing such  a  statement.  The  plaintiff  assnrts 
that  he  told  Jeff  D.  Tharp  "there  In  the  house 
that  I  bought  It  from  Emmett  for  60  acres, 
and  I  didn't  know  whether  there  was  that 
much  or  not."  The  plaintiff  is  corroborated 
by  his  daugbter-ln-law  Mable  Hamlin  and  by 
his  wife,  Elba  Hamlin.  Further  corrobora- 
tion of  the  plaintifTs  version  Is  furnished  by 
L.  O.  Paull,  who  testified  that  In  the  spring 
of  1914  Tharp  told  him  that  "he  bougbt  it  for 
60  acres  of  bottom  land."  Jacob  "Wanley 
worked  for  Tharp  in  the  spring  of  1015,  and 
this  witness  stated  that  he  and  Tharp  were 
going  up  the  bottom  one  day,  "and  I  says, 
'How  much  bottom  land  have  you?  and  he 
says,  '60  acres.* "  In  November,  1915,  Jeff  D. 
Tharp  offered  to  sell  the  place  to  F.  A.  Meln- 
hardt  for  $10,000  and  "said  he  had  60  acres" 
of  bottom  land.  Jeff  D.  Tharp  says  that  the 
first  time  he  ever  heard  Hamlin  say  anything 
about  60  acres  occurred  about  nine  months 
after  tb»  sale  when  Hamlin  "visited  there" 
and  when  he  told  Hamlin  that  the  latter  had 
represented  that  the  farm  contained  80  acres 
of  bottom  land  Hamlin  immediately  said  "I 
bought  it  for  60,  and  I  sold  it  to  you  for  60 
acres,"  and  the  witness  added  "And  I  believe 
he  was  honest  In  It"  The  circumstance  that 
Tharp  believed  that  Hamlin  hcmestly  daimed 
that  he  had  not  told  Tharp  that  there  were 
80  acres  of  bottom  land  Is  not  without  some 
significance. 

[1-3]  Hie  burden  of  proof  rested  upon  the 
defendants  to  show  that  the  plalntUf  made  the 
representation  alleged  In  the  answer.  The 
evidence  Is  conflicting.  The  defendants  tes- 
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tlfy  that  the  plaintiff  made  the  r^resenta- 
tloD ;  the  plahitlff  says  he  did  not  Three  or 
four  months  before  the  sale  to  the  defendants 
the  plaintiff  listed  the  place  with  a  real  es- 
tate agency  conducted  by  one  Carley  and  the 
defendant  Jeff  D.  Tbarp.  Carley  made  an  en- 
try in  a  book  reading  thus:  "80  acres  of  bot* 
torn  finest  of  laud."  Bamlln  testified  ttiat  he 
never  saw  the  book  until  the  trial  in  July, 
1916.  This  book  entry  affords  one  circum- 
stance tending  to  corroborate  the  defendants, 
although  it  ceases  to  Iw  a  corroborating  cir- 
cumstance if  all  the  testimony  glren  by  Ham- 
lin concerning  Carley  is  to  be  believed.  A  de- 
tailed account  of  the  evidence  wonld  not 
serve  any  osefnl  purpose.  It  Is  sufficient  to 
say  that  the  entire  record  has  been  carefully 
examined,  and  we  find  a  situation  where  the 
testimony  of  the  defendants  is  in  irreconcila- 
ble conflict  with  the  version  of  the  plaintiff ; 
and  whUe  there  is  some  evidence  corroborat- 
ing the  defendants,  there  are  also  drcum- 
Btancea  corroborating  the  plaintiff.  After 
welgliing  the  mere  paper  record  of  the  trial 
the  scales  appear  to  us  to  incline  a  little 
towards  the  version  given  by  the  plaintiff; 
and  while  not  bound  by  the  findings  of  the 
trial  judge,  yet  in  view  of  the  record  presents 
ed  to  us  we  do  accord  some  weight  to  his 
finding  that  the  plaintiff  did  not  make  the  al- 
leged representation,  because  the  trial  Judge 
had  the  advantage  of  seeing  the  witnesses 
testify.  Goff  t.  Kelsey.  78  Or.  337.  348.  153 
Pac.  108;  Stume  v.  Gordon,  84  Or.  627.  630, 
165  Pac  1167 ;  Tucker  t.  Elrkpatrick,  86  Or. 
677,  160  Pac;  117>  lia  The  defendants  con- 
tend that  they  are  entitled  to  a  credit  of 
$6,600  on  the  note  because  they  were  dam- 
a^d  by  r^reaentattons  made  by  plaintiff. 
In  its  final  analyds  this  is  equivalent  to  say- 
ing that  for  approximately  {3,000  paid  by 
them  the  defmdants  claim  the  right  to  keep 
and  retain,  without  inalclng  further  pay- 
ments, personal  prc^erty  worth  $500,  togeth- 
er with  a  farm  valued  at  from  $8,000  to  $11,- 
OOO.  The  defendants  have  not  made  out  a  case 
entitling  tbem  to  acquire  $0,000  or  $11,000 
worth  of  property  for  $3,000. 

The  evidence  warrants  us  in  affirming  the 
judgment  and  decree  of  the  circuit  court,  and 
it  Is  so  ordered.  , 

McBRIDE,  a  J.,  and  BENSON  and  BUB- 
NEXT,  JJ.,  concur. 


(88  Or.  174) 

Ex  parte  MACK. 

STATE  V.  SHAW  et  aL 

(Supreme  Court  of  Oregon.    April  2,  1918.) 

Courts  ®:=3l60  — Mdnicipai.  Coubts  — Stat- 
utes. 

Laws  1913,  p.  732,  abolishing  Justice  courts 
in  the  city  of  Portland,  does  not  affect  or  with- 
draw the  jurisdiction  of  a  justice  of  the  peace 
conferred  on  the  municipal  court  by  Portland 
City  Charter  1903  (Sp.  Laws  1903,  p.  131)  § 


320.  giving  such  oonrt  As  antiuntlty  of  a  jna* 

tice  of  the  peace. 

Department  2.  Appeal  from  Circuit  Conrt, 
Multnomah  County;  C.  U.  Gontenbeln,  Judge. 

Habeas  corpus  proceedings  by  Carl  Mack 
to  obtain  the  release  from  custody  of  George 
Shaw,  who  was  convicted  of  vagrancy  before 
the  mimicipal  judge  of  the  city  of  Portland. 
Prom  a  judgment  discharging  the  prisoner 
from  custody,  the  State  appeals.  Reversed 
and  remanded. 

George  Shaw  was  arraigned  before  the 
mnniclpal  Judge  of  the  city  of  Portland,  sit- 
ting as  an  ex  offlctp  Justice  of  the  peace,  upon 
a  complaint  charging  him  with  the  crime 
of  vagrancy  as  defined  in  chapter  05,  Laws 
1911.  Having  entered  a  plea  of  not  guilty, 
he  was  tried  and,  upon  a  Judgment  of  con- 
viction, was  committed  to  the  custody  of  the 
sheriff  of  Multnomah  county  under  sentence 
of  imprisonment  In  the  county  Jail  for  a 
period  of  180  days.  His  attorney,  Carl  Mack, 
then  filed  in  the  drcnlt  court  a  petition  for 
a  writ  of  habeas' corpus,  wherein  he  assigns 
two  grounds,  upon  which  he  cont«ids  that 
Shaw  was  unlawfully  restrained  of  tils  liber- 
ty. These  are:  (1)  That  the  act  denouncing 
the  offense  charged  against  petitioner's  client 
expressly  gives  exclusive  jurisdiction  thereof 
to  circuit  and  justice's  courts.  That  the 
Legislature  abolished  justice  courts  in  the 
dty  of  Portland  by  the  act  found  In  chapter 
355,  Laws  1913,  and  that  therefore  there  can 
be  no  ex  officio  Justice  of  the  peace  witliin  the 
city.  &}  That  the  complaint  does  not  state 
facts  sufficient  to  constitute  an  offense.  Upon 
a  hearing  in  the  circuit  court  the  pilsoner 
was  discharged  from  custody;  the  dedlslon 
being  based  upon  the  insufficiency  of  the  codip 
plaint  The  state  appeals. 

George  Mowry,  Deputy  DIst  Atty.*  of  Port- 
land (Walter  H.  Evans,  Dlst  Atly.,  and  John 
A.  Collier.  Deputy  Dlst.  Atty.,  both  of  Port- 
land, on  the  brief)  for  the  State.  Carl  Mack, 
of  Portland,  for  respondents. 

BENSON.  J.  (after  stating  the  facts  as 
above).  Considering  petitioner's  contentions 
in  the  order  in  which  he  presents  them.  It 
may  be  said  that  in  1903  the  Legislature 
enacted  a  charter  for  the  city  of  Portland,  of 
which  section  329,  in  part,  reads  as  follows: 

"Said  municipal  conrt  shall  have  jurisdiction 
of  all  crimes  defined  by  ordinances  of  the  dty 
of  Portland  *  *  *  and  shall  likewise  hav& 
within  the  city  of  Portland,  the  jurisdictimi  and 
authority  of  a  justice  of  the  peace  end  cummit- 
ting  magistrate,  and  shall  be  subject  to  ail  the 
general  laws  of  the  state  prescribing  the  duties 
of  a  justice  of  the  peace  and  the  mode  of  per- 
forming them,  except  as  herein  otherwise  pro- 
vided.'^ Sp.  Laws  1903,  p.  131. 

The  Jurlsdlctitm  thus  conferred  has  never 
been  withdrawn,  and  whatever  may  be  the 
effect  of  the  act  of  1913  as  to  the  abolition  of 
Justice  courts,  eo  nomine.  Chore  is  nothing  In 
the  act  which  Is  Inconsistent  with  this  grant 


^ssFor  otbar  cues  see  same  topic  ud  KST-NDUBSR  In  all  Key-Numbered  DlgwU  and  ladcsM 


Digitized  by 


Google 


Or.) 


MANLET 


T.  SMITH 


897 


of  Jurlsdfctlcm,  and  petltl<ner*s  conteation  ut- 
terly falls. 

As  to  the  proposItloD  that  the  complaint 
does  not  state  facta  constituting  a  crime,  It 
suffices  to  say  that  In  Ex  parte  Stacey,  45  Or. 
85,  88,  75  Pac.  1060.  1061,  this  court,  speak- 
ing through  Mr.  Justice  Moore,  snys: 

"The  question  whether  the  facts  averred  in 
the  informatioD  render  it  vulnerable  to  a  demur- 
rer cannot  be  cotiBidered  except  on  appeal,  and, 
if  any  error  was  committed  in  this  respect,  the 
judgment  was  only  Voidable,  and  not  void,  and, 
tliis  being  so,  habeas  corpus  will  not  lie  to  cor- 
rect it" 

The  rule  as  here  aBnoonced  was  reiterated 
In  E^i  parte  Foster,  60  Or.  819.  188  Pac;  849. 
The  Judgment  Is  therefore  reversed,  and  the 
cause  remanded  tm  such  further  proceedings 
as  may  be  deemed  necessary  and  not  incon- 
sistent with  this  <^niott. 

McBRIDE,  C.  J.,  and  MOORE  and  Mc- 
CABIANT,  JJ^  concur. 


(88  Or.  176) 

MANLET  y.  SMITH  et  al. 

OSnpreme  Court  of  Oregon.   April  2,  1918.) 

1.  Reformation  of  Instruments  ^=>45(8)  — 
Evidence — Sufficiency. 

In  suit  to  forecloBC  mortgage,  where  one 
defendant  and  mortgagor  sought  reformation 
for  mistake  in  the  mortgage  rendering  him  liable 
for  deficiency,  evidence  held  insufficient  to  war- 
rant reformation. 

2.  Refobiution  of  Inbtbuuents  (S=»43  — 
BUBDEN  OF  Proof. 

In  suit  to  foreclose  mortgage,  a  mortgagor, 
who  sought  reformation  to  release  him  from 
liability,  for  deficiency  according  to  alleged 
agreement,  bad  the  burden  to  establish  bis  con- 
tention by  a  preponderance  of  the  evidence. 
&  Rkfobhatzon  op  Ihstbuiibntb  «=s»43— Pre- 

suicpnoNs. 
In  suit  to  foreclose  mortgage,  where  defend- 
ant sought  reformation  for  mistake,  assuming 
that  plamtiff  and  defendant  were  of  equal  credi- 
bility, plaintiff  was  entitled  to  benent  of  pre- 
aumption,  as  stated  in  L.  O.  L.  S  799,  suIhI;  19, 
that  the  transaction  was  fair  and  regular. 
4.  Reformation  qv  Irstbohents  «=»25  — 

Neoliobnce. 
Where  mortgagee  accepted  new  mortgage 
and  extended  time,  at  reduced  interest,  a  mort- 
gagor, who  had  the  mortgage  prepared,  but  fail- 
ed to  read  it,  could  not  have  reformation  to  ex- 
presH  the  alleged  agreement  that  be  should  not 
oe  liable  for  a  deficiency. 

6.  REFOBMATION  of  l.NSTRUMENTa  ®=>19(1)  — 
M ISTAKE— M  UTU  AI.lTr . 

Where  a  mistake  in  a  mortgage  by  which 
«  mortgagor  wac^  contrary  to  alleged  agreement, 
rendered  liable  for  deficiency  was  on  bis  part 
only,  the  mortgage  must  stand,  on  the  pnnci- 

£1e  that  tlie  writing  contained  all  the  terms, 
I  the  absence  of  fraud  or  mistake. 
6.  REFOBMATION  OF  IKSTBDMBNTS  «S3a4^MlS- 

take— Status  Quo. 

Where  defendant,  having  made,  as  he  alleg- 
ed, an  agreement  to  give  a  mortgage  without 
liabilitgr  for  a  deficiency,  tendered  a  mortgage 
making  him  personally  liable,  it  was  competent 
for  tbe  mor^agee'a  attorney  to  accept  it,  and 
it  could  not  be  reformed  without  placing  tbe 
mortgagee  in  the  status  quo  by  restoring  an- 
other mortgage,  in  discbarge  of  which  the  mort- 
gage sought  to  be  reformed  was  given. 


Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County ;  (1  U.  Gantenbeln, 
Judge. 

Suit  by  A.  B.  Manley  against  Alice  Smith 
and  others.  Decree  for  defendant  Thad 
iiJ'week,  and  plaintiff  appeals.  Reversed  and 
rendered. 

The  plaintiff  ^anley,  brought  this  suit  to 
foreclose  a  mortgage  executed  by  Milton  W. 
Smith.  Alice  Smith,  his  wife,  and  Thad 
Sweek,  to  secure  a  note  signed  by  the  Smiths 
and  Alex  Sweek.  The  mortgage  contained 
a  covenant  In  these  terms: 

"And  tbe  said  parties  of  tbe  first  part  (tbe 
mortgagors)  for  their  heirs,  eicciitors  and  ad- 
ministrators, do  covenant  and  agree  to  pay  to 
said  part7  of  the  second  part,  his  executory, 
admlnistratom  or  assigns  the  said  sum  of  mon- 
ey as  above  mentioned.** 

The  only  defendant  answering  Is  Tliad 
Sweek,  one  of  the  mortgagors.  The  substance 
of  his  defense  Is  that  the  quoted  clause  was 
Inserted  in  tbe  mortgage  by  the  mutual  mis- 
take of  Manley  and  the  other  parties  to  the 
transaction.  He  prays  that  the  Instrument 
be  corrected  by  tbe  elision  of  that  clause* 
and  ttiat  tbe  mortgage  as  thus  reformed  be 
fore(dosed.  His  averments  In  that  behalf 
were  denied  by  tbe  reply.  A  decree  was  en- 
tered, reforming  and  foreclosing  tbe  mort- 
gage according  to  the  prayer  of  Thad  Sweeli, 
and  tbe  plaintiff  appeala 

W.  Y.  Masters,  of  Portland  (Brlce  &  Blas- 
ters, of  Portland,  on  the  brief),  tor  appellant. 
J.  F.  Shelton,  of  Portland,  for  respondmta. 

BURNETT,  3.  (^fter  stating  the  facts  as 
above).  Mrs.  Smith  is  a  sister  of  the  Sweeks. 
According  to  the  testimony,  she  and  her  hus- 
band were  indebted  to  Manley  In  tbe  sum  of 
11,400  for  money  loaned  to  them  on  their 
note  given  pre\ious  to  the  one  In  suit  Ber 
husband  was  declared  a  bankrupt,  and  about 
that  time  Manley  began  an  action  on  the  note 
he  then  held  and  attached  real  property  of 
Mrs.  Smith  sufBclent  to  satisfy  bis  claim. 
At  this  juncture  Alex  Sweek  approached 
Manley  with  a  view  to  securing  the  claim, 
obtaining  an  extension  of  time  and  releasing 
the  attachment.  It  seems  that  Mrs.  Smith 
had  one  lot,  and  that  Thad  Sweek  had  anoth- 
er lot  and  a  fraction  adjoining,  composing 
the  realty  described  In  the  mortgage  now  In 
question.  Both  were  Incumbered  by  a  pre- 
vious mortgage.   Alex  Sweek  testifies: 

"So  I  went  to  Mr.  Manley  and  told  him  I 
thought  I  could  get  a  second  mortgage  on  those 
two  lots,  or  whatever  it  was,  two  lots  and  a 
fraction,  for  what  was  coming  to  him;  that  I 
would  be  willin;;  to  sign  the  note,  and  I  was 
satisried  that  Thad  would  sign  the  mortgage,  eo 
far  as  binding  his  lot  was  concerned,  but  he 
would  not  sign  the  note  and  would  not  become 
responsible,  so  we  finally  agreed  upon  that. 
Mr.  Manley  agreed  to  do  that,  and  somebody 
prepared  the  mortgage;  I  don't  know  who,  not 
me.  but  somebody  prepared  the  mortgage.  •  •  • 
My  recollection  is  this:  That  after  I  talked  to 
Mr.  Manley,  be  was  going  away^nd  be  turned 
the  matter  over  to  bis  attorney,  W.  T.  Masters, 
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bnt  I  am  not  rare  about  that.  My  recoUection 
is  tbat  Mr.  Manley  was  going  oat  of  town, 
and  after  we  talked  over  and  agreed  apon  the 
completion  of  the  mortgage,  as  I  remember,  he 
went  away;  I  may  be  wrong,  but  that  is  my 
recollection.  It  is  a  long  Ume  ago,  and  I 
haven't  paid  much  attention  to  it." 
On  cross-examination  he  stated: 
"There  wasn't  any  talk  about  the  promise  to 
pay  in  the  mortgage,  so  far  as  the  talk  was  con- 
cerned, but  it  was  understood  tbat  my  brother 
Thad  would  not  be  responsible  for  the  debt 
There  wasn't  any  talk  about  puttint  in  a  clause 
or  striking  out  a  clause.  *  *  •  lio;  but  the 
understanding  was  that  my  brother  Thad  would 
not  be  responsible  for  the  debt,  If  he  would  put 
in  the  lot** 

iHe  said,  further.  In  substance,  that  he  took 
up  the  matter  with  Mr.  Manley  and  W.  Y. 
Masters,  but  that  he  did  not  hare  any  discus- 
sion with  the  latter  tbat  Thad  was  not  to  be 
bound.  The  only  negotiation  between  Thad 
Sweeli  and  Manley  Is  detailed  by  the  former 
in  his  testimony  as  follows:  - 

"I  met  him  (meaning  Manley)  in  the  entrance 
to  the  Board  of  Trade  Building  once,  and  be 
.isked  me  what  we  were  going  to  do  about  it 
**  *  *  In  the  first  place,  as  It  was  presented 
to  me  one  time,  it  was  wrong.  •  *  •  The 
mortgage  had  no  release  clause  in  it,  and  in  the 
copy  of  the  note  in  the  mortgage  it  had  my 
name  to  it,  and  I  wouldn't  sign  it  Q.  You 
bad  not  signed  any  note?  A.  No;  I  had  not 
and  it  was  definitely  understood  that  I  should 
not;  that  I  was  putting  up  my  property  to  aa- 
sist  in  itf  and  it  was  all  uat  I  would  do.  and 
definitely  understood  at  all  times.  Q.  Now,  you 
spoke  about  a  release  clause  not  being  in  the 
nrBt  mortgage.  A.  I  mean  the  first  copy  of  this 
mortgage  here,  not  the  first  mortgage,  but  when 
this  first  draft  of  this  was  shown  to  me  it  was 
tbat  way.  Q.  That  is,  there  wasn't  any  release 
clause  in  it?  A,  No.  I  mean  there  was  no  pro- 
vision releasing  my  lot  when  the  first  mortgage 
was  put  on,  and  also  the  copy  of  the  note  in  the 
mortage  bore  my  signature  to  it,  in  the  copy 
here  as  it  was  typewritten.  Q.  And,  as  I  un- 
derstand it  in  that  first  draft  of  the  mortgage 
there  wasn't  any  release  clause  as  it  is  now 
contained  in  the  present  mortgage,  as  follows: 
'It  is  agreed  that  the  mortgagee  will  release  lot 
3  and  the  south  5  feet  of  lot  2,  whenever  the 
existing  mortgage  of  $2,000.00  upon  lot  4  is 
fully  paid?'  A.  Yes.  Q.  That  was  not  in  the 
first  draft  of  the  mortgage?  A  No;  nothing 
about  that  Q.  And  you  refused  to  sign  it  for 
the  reason  that  was  left  out,  and  for  the  fur- 
ther reason  tbat  in  the  copy  of  the  note  in  the 
mortgage  your  same  appeared  upon  it?  A.  It 
did;  yes.  Q.  Now,  was  there  anything  said 
between  you  and  Manley  at  that  time  that  you 
were  not  to  become  personally  liable?  A.  Well, 
I  couldn't  say  tbat  there  was  any  specific  agree- 
ment to  tbat  effect,  but  that  was — or  the  exact 
words  that  were  said,  but  I  indicated  tbat  to 
the  best  of  my  ability.  Of  course,  it  is  a  long 
time  ago,  and  it  is  pretty  bard  to  say  just  the 
exact  words  that  were  used  between  people  In 
a  casual  meeting." 

Nobody  seems  to  know  who  actually  prepar- 
ed the  mortgage,  although  it  was  Introduced 
In  evidence.  It  Is  In  a  printed  form  in  which 
the  blanks  except  signatures  are  filled  in 
typewriting.  Neither  of  the  witnesses  to  Its 
execution  was  called  to  testify.  As  stated  by 
Thad  Sweek,  he  objected  to  tbe  first  draft 
presented  to  him  on  account  of  the  note  hav- 
ing bis  name  to  it  and  because  the  lustru- 
pient  did  not  contain  a  clause  releasing  his 
lot  and  a  Action  when  the  prior  mortgage 


on  the  property  should  be  satisfied.  Speak- 
ing of  tbe  mortgage  in  suit,  Thad  Sweek 
gave  evidence  as  follows: 

"Q.  Did  yon  look  at  the  mortgage  at  that 
time,  to  ascertain  whether  or  not  the  correct* 
tions  that  you  bad  previously  objected  to  hod 
been  made  in  the  mortgage?  A.  Well,  I  looked 
at  it  to  see  tbat  the  release  was  in  there— I 
remember  distinctly,  to  see  tbat  this  relraee 
provision  was  in  there,  and  also  that  my  name 
was  not  on  the  copy  of  the  note  in  the  meat- 
gage.  I  looked  at  it  that-  far,  and  I  presume 
that  I  might  have  read  more.  I  am  not  sure 
whether  1  did  or  not,  but  probably  not,  because 
my  brother  had  tel^honed  to  me— my  brother 
Alex  had  telephoned  to  me  that  the  mortgage 
was  now  propers-corrected  and  proper  to  be 
signed,  and  that  Mr.  Smith  would  take  me  to 
hare  it  executed,  or  would  bring  it  to  me  to 
have  it  executed,  and  Mr.  Milton  Smith  went 
with  me  to  this  office  in  the  Board  of  Trade 
Building,  where  the  mortgage  was  executed, 
and,  seeing  that  those  provisions  were  in  there, 
and  he  telling  me  that,  I  might  have  taken  it 
for  granted,  without  being  very  careful.  I  am 
not  very  sure  just  now  about  that  Q.  Now, 
I  will  ask  you  this  question,  if  you  had  read 
the  mortgage  over,  and  saw  the  clause  in  the 
mortgage  to  tbe  following  effect:  'And  the  said 
parties  of  tbe  first  part  for  their  heirs,  execu- 
tors and  administrators,  do  covenant  and  agree 
to  pay  to  said  party  of  the  second  part,  his 
executors,  admimstrattva  or  assigns,  the  said 
sum  of  money  as  above  mentioned  —would  that 
have  meant  anything  to  yourself?  A.  No;  I 
had  always  considered  that  in  executing  a  mort- 
gage tbat  there  would  be  no  deficiency  obtained 
against  you,  unless  you  had  also  signed  the 
note.  I  find  tbat  I  erred  In  tbat  belief,  hut  I 
had  always  thought  so  anj^ay,  until  this  suit 
came  up.  Tbat  bad  been  my  firm  bdlef  at  all 
times.  I  thought  that  there  could  not  be  a 
deficiency  secured  against  yon,  tinlew  yon  had 
actually  sfgned  tlie  note." 

On  cross-examination  he  testified  tbus: 

"Q.  You  say  you  read  this  clause  in  the  mort- 
gage referred  to  there  by  Mr.  Sbelton,  where 
you  agreed  and  promised  to  pay,  and  so  forth? 
A.  I  don't  know  as  I  did,  but  if  I  had  read  it, 
it  wouldn't  hare  meant  anything  to  me.  Q. 
It  wouldn't  have  meant  anything  to  you?  A- 
No.  Q.  You  would  have  signed  It  just  the 
same?  A.  Yes.  Q.  The  reason  tbat  you  would 
have  si^ed  it  if  yon  had  seen  that  there,  and 
known  it  was  there,  was  because  of  tbe  fact 
tbat  you  believed  they  could  not  get  a  deficiency 
judgment  against  you  on  tbe  mortgage?  A.  I 
did  believe  it  Q.  And  that  was  your  reason  for 
signing  it?  A.  Something  might  have  called 
my  attention  to  it  Q.  Now,  you  say  tbat  you 
took  this  matter  up  with  your  brother  Alex 
in  his  office,  and  you  discussed  this  matter 
about  your  liability,  with  your  brother,  on  the 
mortgage,  and  so  forth?  A.  Well,  there,  wasn't 
any  great  discussion.  Q.  And  the  first  mort- 
gage you  refused  to  dgn,  because  you  thought 
you  would  be  liable?  A.  Yes.  Q.  And  yonr 
brother  is  an  attorney,  and  be  was  acting  for 
you  and  looking  after  your  interests  too,  I 
presume?  A.  There  were  other  reasons  for 
not  signing  the  first  mortgage  beside  that.** 

Manley,  as  a  witnesB  for  himaelt,  nar^ 
rates  the  (Hlg^nal  loan,  of  money  to  the 
Smiths,  the  commencement  of  the  action  and 

attatdiment,  and  says: 

"I  was  then  busy,  getting  ready  to  leave  the 
dty  for  an  extended  trip,  and  Mr.  Alex  Sweek 
came  into  my  office  and  spoke  of  this  suit,  and 
was  very  anxious  to  arrange  whereby  it  might 
be  dismissed,  and  wanted  to  know  if  I  needed 
the  money,  and  I  said:  'No;  I  don't  need  the 
money  now.  I  am  going  away  in  two  or  three 
days.    I  don't  especially  need  the  money,  but 
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I  want  to  be  sure  tliat  I  am  going  to  get  it.' 
'Well,'  he  says,  *if  xte  arrange  to  give  yon  a 
note  and  mortgage  on  real  estate,  due  in  a  year, 
good  seenrity,  wonld  you  be  willing  to  dismiss 
tbat  case  and  accept  new  securities?'  'Well,' 
I  says,  'if  tbe  securities  are  ample— if  the  se- 
curity which  yoo  can  give  is  ample  to  secare 
the  note  beyond  any  question' — I  says,  'this 
note  here  I  have  sued  on  bas  been  running  for 
several  years,  and  I  am  unable  to  collect  it, 
and  I  don't  care  to  release  this  attachment  suit 
unless  I  con  ^et  ample  security/  So  he  made 
some  proposition  to  me  about  giving  a  mort- 
gage on  Mrs.  Smith's  lot  and  a  lot  that  he  said 
belonged  to  bis  brother  Thad,  and  I  listened 
to  him — we  only  had  a  very  few  moments'  talk 
— I  listened  to  his  proposition,  and  I  said, 
'Well,  Alex,  I  don't  know  much  about— I  am 
not  mudi  acquainted  with  Mrs.  Smith,  and 
I  am  not  much  acquainted  with  Thad  Sweek. 
I  do  know  you.  Will  you  sign  this  note  as  ad- 
ditional security,  as  a  Joint  owner?*  And  be 
said  he  would.  'Now,'  I  says,  *I  haven't  got 
time  to  pass  upon  this  property  or  examine  it, 
or  go  into  the  matter  at  all'  I  says,  'I  am 
going  to  leave  the  city*— I  think  the  next  day, 
or  within  two  or  three  days  at  the  farthest, 
which  I  did,  and  I  says,  *I  will  take  this  mat- 
ter down  to  my  attorneys  who  brought  this  suit, 
and  give  them  instrnctiona  to  release  this  at- 
tachment if  you  give  ample  security  to  secure 
the  payment  of  tbe  money  at  the  end  of  a 
year,  and  Mr.  Sweek  said  tbat  that  could  be 
arranged  easily,  and  he  seemed  to  be  very  much 
satisfied  about  it,  and  I  says:  'I  will  tell  you, 
Mr.  Sweek,  what  I  will  do  further.  If  you  give 
security  which  la  satisfactory  and  ample,  I 
will  reduce— instruct  my  attorneys  to  reduce 
the  interest  on  that  note  to  7  per  cent  instead 
of  8.'  which  was  done.'* 

Ue  alRO  states  he  Instructed  his  attorney 
that  he  might  release  the  attachmeDt  If  the 
securities  and  everything  which  was  offered 
to  them  for  the  new  loan  were  ample  and  un- 
Questionable;  tbat  he  then  left  and  was  gone 
seven  months  and  never  saw  the  mortgage 
or  t>w>  note  until  after  he  returned  from  Eu- 
rope and  knew  nothing  at  all  of  the  details 
of  tbe  transactiffli.  He  expressly  denies  tbat 
he  had  any  agreement  with  Thad  Sweek  or 
with  Alex  Sweek  that  the  former  would  not 
be  liable  to  him  on  the  mortgage,  or  that  It 
would  only  be  a  lien  <m  the  lot  or  a  second 
mortgage.  He  declares  on  cross-examination: 

**I  told  Mr.  Sweek  positively  tbat  I  didn't 
have  time  to  go  into  the  details  and  to  examine 
tbe  titles,  or  to  look  after  the  details  of  the 
transaction  at  all,  or  secarities  or  mortgages  or 
notes,  or  anything  of  that  kind  at  all,  because 
I  was  leaving  right  away  and  didn't  expect  to 
be  bade  in  a  tfumber  of  months.  Now,  this 
mortgage  and  this  note— I  never  saw  the  note; 
was  not  in  the  city  when  It  was  executed.  I 
had  been  away  a  number  of  days,  and  never 
saw  it,  and  never  even  had  a  communication 
from  my  attorneys  in  relation  to  it,  and  knew 
nothing  about  the  details  of  the  transaction  for 
over  seven  months,  until  my  return." 

Mr.  Masters,  the  attorney  who  condncted 
tbe  matter  on  behalf  of  plalotlfT,  testifies 
tbus: 

"Well,  after  tbe  suit  bad  been  filed  and  a^ 
tachment  brought,  Mr.  Milton  Smith  and  Judge 
Sweek  came  m  to  see  me  about  tbe  matter. 
They  had  been  negotiating  with  Mr.  Manley, 
I  think,  before  they  saw  me,  but  I  can  recall 
one  occasion  that  Mr.  Smith  and  Mr.  Sweek 
came  in,  and  they  proposed  to  give  a  mortgage, 
including  another  lot,  I  think,  adjoining  this 
property  that  Mr.  Manley  had  a  mortgage  on, 


or  give  a  mortgage  on  the  same  lota  and  an 
additional  lot  belonging  to  Thad  Sweek.  Thad 
Sweek  was  going  to  guarantee  the  payment  of 
the  note,  aa  I  remember,  •  •  *  and  some 
days  after,  I  think,  Mr.  Smith  came  around  and 
brought  the  note  and  mortgage  into  the  office, 
covering  this  property.  I  do  not  now  recall  the 
lota  and  bloclu.  I  had  a  memorandum  at  tbat 
ti^e  in  the  deslc,  and  I  checked  it  up  and  saw 
that  it  corresponded  with  what  Mr.  Manley  had 
told  about  the  matter  in  instructing  me,  and 
that  note  and  mortgage  was  received  in  satis- 
faction of  tbe  suit  pei\ding,  and  the  case  was 
dismissed,  as  I  remember  now,  Q.  Did  you  ever 
see  this  mortgage  ttefore  it  was  brought  in  to 
you?  A.  No;  that  was  the  first  time  I  ever' 
saw  that  mortgage,  was  when  they  brought  it 
in  to  me  signed.  Q.  Tou  were  the  attorney  that 
looked  after  this  attachment  suit,  and  the  dis- 
missing of  it  and  acceptiog  the  new  mortgage, 
weren't  you?  A.  As  I  remember,  I  had  the 
handling  of  the -whole  of  that;  yes.  I  think 
I  brought  the  other  action  also.  Q.  Was  this 
mortgage  prepared  in  tbe  office  of  Masters, 
Brice  &  Masters?  A.  It  was  not  Q.  Was 
there  anything  said  in  the  conversation  you  had 
with  Judge  Sweek  or  Mr.  Smith  relative  to 
Thad  Sweek  not  agreeing  to  pay  or  assume  the 
obligation,  but  simply  offering  the  lot  as  a 
lien?  A.  No ;  there  wasn't  any  proposition  of 
that  kind.  My  understanding  was  that  he  was 
guaranteeing  the  note." 

In  rebuttal  Alex  Sweek  denies  Masters' 
version  of  the  conversation,  and  says  he  told 
the  latter  that  Thad  Sweek  put  in  the  lot, 
but  would  not  sign  the  note  or  become  liable 
for  tbe  debt.  Milton  W.  Smith  was  produced 
aa  a  witness  for  the  defendant,  but  did  not 
state  anything  material  to  the  decision  of 
the  Issue.  Mrs.  Smith  was  not  a  witness.  At 
the  hearing  It  was  agreed  that  the  attach- 
ment covered  lot  4  and  tbe  south  10  feet  of 
lot  7  in  block  113  and  lots  6  and  6  in  block 
136  in  Carruthers  addition  to  South  Port- 
land. The  mortgage  In  suit  Includes  lots  3 
and  4  and  the  south  6  feet  of  lot  2  In  block 
113,  and  the  part  to  be  released  on  payment 
of  the  previous  mortgage  was  lot  3  and  the 
south  6  feet  of  lot  2. 

The  degree  of  proof  required  to  establish 
mistake  la  thus  summarized  In  10  B.  &  U, 
p.  300,  SS  43  and  44: 

'The  exercise  of  the  power  to  correct  mis- 
takes in  written  instruments  trenches  on  the 
rule  that  parol  evidence  ought  not  to  be  admit- 
ted to  vary  that  which  is  written,  and  therefor* 
courts  of  equity  act  with  caution  in  the  matter. 
Tbe  rule  in  the  courts  of  law  ts  that  tbe  writing 
contains  the  true  agreement  of  tbe  parties,  and 
that  it,  therefore,  furnishes  l>etter  evidence  of 
the  sense  of  the  parties  than  any  that  can  be 
supplied  b^  parol.  Equity,  however,  has  a 
broader  jurisdiction,  and  wUl  open  the  written 
contract  to  let  in  matters  arising  from  facts  per- 
fectly distinct  from  the  sense  and  construction 
of  the  instrument  itself,  proceeding  on  the  the- 
ory that  the  previous  oral  agreement  sulisists 
as  a  binding  contract  notwithstanding  the  at- 
tempt to  put  it  in  writing ;  and  oo  clear  proof 
of  its  terms  the  court  ougbt  to  make  the  writ- 
ing conform  to  the  actual  agreement;  but  the 
mistake  must  be  made  out  by  the  clearest  evi- 
dence, according  to  the  understanding  of  both 
parties,  and  on  testimony  exact  and  satltfac* 
tory.  Slight  suspicions,  vague  presumptions, 
bare  possibilities,  will  not  do,  for,  if  parties  un- 
derstand an  agreement  differently,  and  neither, 
of  them  makes  known  to  the  other  his  construc- 
tion of  it,  and  it  Is  afterwards  reduced  to  writ- 
ing and  doly  executed,  they  are  Uoth  bound,  in 
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«qTiIt7  Bi  well  u  at  law,  hj  the  terms  of  the 
written  instrument  whicn  in  such  cases  fa  to 
be  construed  by  the  court.  •  ♦  •  The  gener- 
al rule,  anbject  to  certain  exceptions,  is  that  in 
order  to  justify  relief  from  a  contract  on  the 
ground  under  consideration,  the  mistalce  must 
have  been  mutual.    A  mutual  mistake  in  equi- 

Sis  a  mistake  reciprocal  and  common  to  all 
e  parties  to  a  contract  or  written  instrument. 
It  may  arise  in  connection  with  the  facts  on 
which  a  contract  is  based,  but  usually  it  is  a 
mistake  where  all  alike  labor  under  a  miscon- 
ception respecting  the  contents  or  the  legal  ef- 
fect of  the  contract  or  Instrument.  Where  each 
party  to  a  deed  misunderstands  the  understand- 
ing of  the  other  in  regard  to  land  which  is 
agreed  to  be  conveyed,  there  may  be  a  common, 
though  not  a  mutual,  mistake  as  to  the  subject- 
matter  of  the  contract.  But  while  mistakes  in 
the  intention  of  one  only  of  the  parties  are 
not  generally  relievable  in  equity,  this  rule  does 
not  apply  where  one  of  the  parties  only  is  under 
such  mistake,  either  of  the  facts  or  toe  stipula- 
tions of  a  contract,  and  such  mistake  has  been 
occasioned  by  the  fraud,  concealmmt,  misrep- 
resentation, deceit  or  imposition  in  any  form  of 
the  other." 

The  same  volume  on  page  297.  In  speaking 
of  the  effect  of  negligence,  sums  np  ttie  doc- 
trine thus: 

"But  ignorance  of  a  stipulation  in  a  contract 
is  no  ground  for  relief,  where  there  is  no  evi- 
dence that  he  was  deceived  or  misled  by  any 
misrenresentati<Hi  or  concealment  thereof,  and 
his  mistake  must  be  ascribed  solely  to  his  own 
carelessness  or  inattention,  as,  lor  instance, 
where  he  executes  a  written  instrument  with- 
out reading  it  or  having  it  read  to  him.  Also 
it  is  generally  beld  that  a  party  may  have  relief 
in  equity  from  a  judgment  at  law  only  when  he 
has  been  deprived  of  a  legal  right  by  &and,  ac- 
cident, or  mistake,  unmixed  with  negligence  or 
fault  on  his  part." 

It  is  undisputed  that  the  preparation  of 
the  Instrument  In  question  rested  entirely 
vlth  the  answering  defendant  and  his  ad- 
visers. He  says  himself  that  his  brother,  an 
experienced  attorney,  advised  hbn  that  the 
instrument  was  all  right  Without  contradic- 
tion the  plaintiff  states  that  he  never  saw 
either  the  note  or  the  mortgage  Id  question 
until  some  months  after  their  execution,  and 
knew  nothing  about  the  details  of  the  matter 
until  then.  The  attorney  who  conducted  the 
matter  for  him  declares  that  he  never  saw  the 
Instruments  until  they  were  completed  and 
submitted  to  blm  for  examination.  Neither 
the  plaintiff  nor  any  one  acting  for  him  Is 
shown  to  have  any  knowledge  of  the  first 
draft  of  the  mortgage  or  of  Thad  Sweek's  ol)- 
jectlons  to  It.  The  Immediate  parUes,  Manley 
and  Thad  Sweek,  are  entirely  at  variance 
as  to  the  negotiations.  The  latter  spdke  hut 
once  to  Maoley  on  the  subject,  and  then  only 
to  tell  him  that  he  would  sign  the  mortgage 
when  it  was  fixed  to  suit  blm.  He  was  rep- 
resented from  the  beginning  by  hla  brother, 
who,  of  course,  does  not  agree  with  Manley 
about  the  terms  of  the  offer  they  made.  The 
tatter's  understanding  was  that  they  proposed 
to  gire  security,  and  on  that  basis  he  left  the 
details  both  as  to  the  form  and  the  suffldency 
of  the  collateral  to  bis  attorn^,  and  so  in- 
formed Alex  Sweek.  The  matter  was  erldent- 
ty  left  to  tbe  Sweeka  and  Smiths  to  prepare 


the  papers  and  submit  them  to  Uie  plalntUTt 
attorney  for  approval.  There  is  no  pretoue 
that  the  plaintiff,  or  any  one  else  for  blm, 
sought  to  influence  the  defendant  as  to  the 
form  or  terms  of  the  mortgage.  It  was  en- 
tirely the  act  of  Thad  Sweek  and  his  relatives 
that  the  tender  of  security  was  made  in  the 
form  in  which  It  appears. 

[1-3]  The  evidence  aa  to  the  terms  of  the 
negotiation  is  not  of  that  clear  and  convinc- 
ing sort  required  by  the  rules  of  equity  to 
overturn  the  deliberate  deed  of  the  parties. 
Besides  this  we  have  Alex  Sweek  testifying 
one  way  and  Manley  another  on  that  particu- 
lar point  The  burden  of  proof  rests  npwi 
the  answering  defendant  to  establish  his  con- 
tention by  the  preponderance  of  the  evidence. 
Conceding  that  Alex  Sweek  and  Manley  are 
of  equal  credibility,  the  latter  is  entitled  to 
the  presumption  that  the  private  transaction 
in  dispute  was  fair  and  regular.  Ia.  O.  U 
I  790,  subd.  19.  This  at  least  would  leave  the 
case  between  the  parties  at  a  balance  on  the 
weight  of  testimony,  If  not  establishing  a  su- 
periority of  proof  in  favor  of  the  plaintiff. 

[4]  Moreover,  the  answering  defendant 
himself  is  at  fault,  or  at  least  negligent  in  not 
perceiving  and  compr^ending  the  terms  of 
the  Instrument  whldi  be  signed.  The  rule 
Is  thus  stated  in  Bibber  t.  Carvllle,  101  Me. 
68.  63  AU.  303,  116  Am.  St  Rep.  SOS: 

"While  a  court  of  equity  may  decree  the  re- 
scission of  a  contract  for  a  mistake  which  is 
unilateral,  the  power  should  not  be  exercised 
against  a  party  whose  conduct  has  la  no  way 
contributed  to  or  induced  the  mistake,  and  who 
will  obtain  no  unconscionable  advantage  there- 
by. •  Equity  assists  onlv  the  vigilant 
It  does  not  relieve  against  mistakes  which  ordi- 
nary care  would  have  prevented.  Conscience, 
good  faith,  and  reasonaole  diligence  are  neces- 
sary to  call  a  court  of  equity  into  activity." 

In  the  Instant  case  the  form  of  the  mort- 
gage la  the  defendant's  own  doing,  assisted  by 
ills  brother.  The  plaintiff  had  nothing  to  do 
with  It,  either  in  person  or  by  another.  He 
obtains  no  nnconsctonable  advantage.  On  the 
contrary,  he  waived  the  undoubted  benefit  of 
security  by  ample  attachment  and  extended 
the  time  of  payment  at  a  reduced  rate  of  In- 
terest He  should  not  now  be  made  to  suf- 
fer on  account  of  something  with  which  he 
had  nothing  to  do  and  for  which  he  was  not 
to  blame.  In  Powers  v.  Powers,  46  Or.  479, 
SO  Pac.  1058,  the  effort  of  the  plaintiff  was  to 
set  aside  a  deed  to  the  defendant  which  she 
claimed  was  induced  by  the. fraud  of  the  lat- 
ter as  to  its  form  and  legal  effect  Mr.  Jus- 
tice Bean  sums  up  the  case  thus: 

"The  plaintiff  was  in  full  possession  of  her 
mental  facnlties  at  the  time  toe  deed  was  exe- 
cuted, and  fully  competent  to  transact  business. 
Her  testimony  in  relation  to  the  transaction  is 
uncertain  and  indefinite,  and  is  flatly  contra- 
dicted by  the  defendant.  Out  of  all  the  contra- 
diction and  confusion,  however,  stands  the  deed, 
solemnly  executed  by  her,  conveying  the  proper- 
ty in  question  to  her  son.  From  her  own  testi- 
mony she  was  negligent  and  careless  in  signing 
It  without  reading  or  having  it  read  to  her  or 
making  some  inquiry  as  to  its  contents.  There 
la  no  testimony  that  the  defendant  made  any 
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representatloDi  to  her  at  the  time  aa  to  the  na- 
ture or  character  of  the  iDatrnmeQt,  or  that  he 
attempted  or  endeavored  to  deceive  her  in  an; 
way:  There  is  no  proof  that  he  caused  the  in- 
strument to  be  prepared,  or  that  It  was  prepar- 
ed at  his  suggestion." 

The  analogy  betweeo  tbat  case  and  the 
present  Is  strong  in  its  circumstances  favor- 
ing the  support  of  the  Instrument  In  ques- 
tion. That  the  instrument  which  a  person  in 
the  possession  of  his  faculties  signs  without 
reading  or  reads  carelessly  binds  him  is  es- 
tablished by  the  following  authorities:  Spltze 
T.  B.  &  O.  R.  R.  Co..  75  Md.  162,  23  Ati.  307, 
32  Am.  St.  Rep.  378;  Hoeger  v.  Citizens* 
Street  Ry.  Co.,  36  Ind.  App.  662,76N.B,828; 
Atchison,  etc,  By.  v.  Vanordstrand,  67  Kan. 
3S6,  73  Pac.  113;  McNamara  v.  Boston  Ele- 
vated Ry.  Co.,  197  Mass.  383,  83  N.  E.  878; 
Leddy  v.  Barney,  1S9  Mass.  394,  2  N.  E.  107 ; 
Mateer  v.  M.  P.  Ry.  Co.,  lOS  Mo.  320,  16  S. 
W.  839 ;  Mo.,  K.  &  T.  Ry.  v.  Craig,  44  Tex. 
Civ.  App.  583,  98  S.  W.  907;  Watson  v. 
Planters'  Bank,  22  La.  Ann.  14;  Eldridge 
V.  Dexter  B.  Co.,  88  Me.  191,  33  AU.  974; 
Leslie  T.  Merrick,  99  Ind.  180;  Hawkins  v. 
Hawkins,  50  Cal.  558;  Starr  v.  Bennett,  6 
Hill  (N.  T.)  303 ;  Gibson  v.  Brown  (Tex.  Civ. 
App.)  24  S.  W.  574. 

[6]  Still  further,  the  mistake  is  not  shown 
to  have  been  mutual  between  the  parties. 
The  evidence  Is  clear  that  they  did  not  un- 
derstand the  preliminary  negotiations  alike. 
Under  such  drcnmstances,  the  contract  as 
executed  mast  be  allowed  to  stand  on  the 
principle  that,  when  parties  hftve  reduced 
tbelr  covenants  to  writing,  It  must  be  held 
to  contain  all  the  terms.  In  the  absence  of 
fi-aud  or  mutnallty  of  mistake.  Lewis  v. 
Lewis,  6  Or.  169;  Stephens  v.  Murton,  6  Or. 
103  -.  Epstein  v.  State  Ins.  Co..  21  Or.  179. 
27  Pac.  1045;  Elelnsorge  t.  Rohse,  25  Or. 
61.  34  Pac  874;  MltcbeU  t.  Holman,  80  Or. 
280.  47  Pae.  616;  Kins  t.  Holbrook.  88  Or. 
452.  64  Pae.  650;'  Stein  y.  FbllUpa,  47  Or. 
546,  84  Pac  703;  Bower  r.  Bowser,  40  Or. 
182.  88  Pac  1104;  Smith  t.  Interior  Ware- 
bouse  Co.,  51  Or.  578,  94  Pac  508,  05  Pac 
400 ;  I^nard  r.  Howard,  67  Or.  208, 135  Pac 
640 ;  Sayre  t.  Molr,  68  Or.  381. 13T  Fac  216 ; 
Omtes  T.  Smith,  81  Or.  556, 160  Pac  617. 

[•]  Finally,  the  defendants  were  offering 
tbe  security.  It  was  Incumbent  upon  miad 
Sweek  to  tender  It  In  the  proper  form  as 
he  understood  It  He  was  not  bound  to  car- 
ry out  tbe  tentative  agre^ent  which  he  says 
was  made  with  Uanley  by  his  brother.  The 
way  was  open  for  him  to  offer  different,  or 
«Ten  better,  collateral,  and  tbe  attorney  for 
the  plaintiff  had  the  r^ht,  under  tbe  discre- 
tion  conferred  upon  him  by  his  principal,  to 
accept  tUs  sitdh  tbe  secority  offered.  By  means 
of  the  mortgage  as  tendered,  the  answering 
defendant  secured  the  release  of  the  two  lots 
in  block  186  on  behalf  of  his  sister,  thus  mak- 
ing a-  material  change  to  the  disadvantage 
of  tbe  plaintiff.  It  would  be  inequitable  now 


to  reform  the  instrument  In  suit  unless  the 
defendants  should  do  equity  by  restoring  the 
plaintiff  to  the  position  which  he  occupied  at 
the  time  the  mortgage  was  tendered.  The ' 
defendant  should  not  be  allowed  to  take  ad- 
vantage of  part  of  the  transaction  and  es- 
cape from  the  remainder.  Tbe  argument  of 
the  defendant  that  the  contested  clause  does 
not  operate  to  charge  Thad  Sweek  with  the 
debt,  even  if  allowed  to  remain  as  part  of 
tbe  mortgage,  is  ingenious,  but  not  con- 
vincing. In  our  Judgment  It  binds  him,  and 
that  seems  to  have  been  his  opinion  when  be 
put  in  his  answer. 

In  brief,  the  alleged  mistake  Is  not  clear- 
ly and  satisfactorily  established  by  a  pre- 
ponderance of  the  testimony.  Havlug  the 
matter  entirely  in  his  own  control,  the  an< 
swerlng  defendant  was  negligent  and  Inatten- 
tive to  his  own  Interest  in  allowing  the  In- 
strument to  go  to  execution  In  its  present 
form.  Induced  by  the  securities  offered,  the 
plaintiff  materially  changed  bis  position  to 
his  disadvantage  by  releasing  the  additional 
property  attached.  The  defendant  does  not 
do  equity,  nor  offer  it,  by  restoring  the  plain- 
tiff to  his  former  situation.  For  these  rea- 
sons tbe  decree  of  the  circuit  court  respect- 
ing the  defendant  Thad  Sweek  is  reversed, 
and  one  here  entered  against  htm,  not  only 
foreclosing  the  mortgage,  but  granting  re- 
covery from  him  personally  of  tbe  amount 
of  the  debt 

McBRIDE,  C.  J.,  and  BENSON  and  HAR- 
RIS, JJ..  concur. 

<S8  Or.  US) 

WArrS  V.  SPOKANE,  p.  &  S.  BT.  CO.  et  ai 
(Supreme  Court  of  Orcson.    April  2.  1018.) 

1.  TatAi.  «=>165— Motion  tob  Nowsuit— Cot- 

BIDESATION. 

In  considering  a  motion  for  nonsait,  all  the 
testimony  on  the  part  of  the  plaintiff  la  regarded 
as  true,  together  with  every  intendment  and 
reasonable  inference  which  can  arise  therefrom. 

2.  GuRiBss  «=3347(0)  —  Passengbbs  —  Con- 

TRIBtrrcMBT  NBaUGENOE  —  QUESTION  FOB 
JUBT. 

Id  an  action  for  injuries  to  a  passenger 
while  alighting  from  defeodan^s  train,  whether 

Jlaintiff  was  negligent  kdd  a  quration  for  the 
ury. 

3.  Cabbiebs  $=3303(4)— Dischaboing  Passsn- 
GEBS— Length  of  Tim  fob  Stoppiho. 

A  passenger  is  entitled  to  a  reasonable  time 
in  which  to  leave  the  train  when  he  reaches  his 

dratinatioc,  and  if  the  train  is  started  anddeoly 
while  he  is  in  the  act  of  alighting  and  he  sus- 
tains injury  thereby,  tbe  carrier  la  responsible 
for  the  negligence  which  produced  the  injury. 

4.  Cabbiebs  <^326  —  Dischabqingi  Passbn- 
qers— contbibutobt  negligence. 

Contributory  negligCDce  in  alighting  from  a 
train  about  to  start  or  starting,  may  depend  on 
the  mental  and  physical  capadty  of  the  passen- 
ger. 

6.  Tbial  ®=»129— AfisooNDiTCT  or  Arrosiran 

— Recbimination. 
Where  attorneys  on  one  side  remarked  con- 
cerning the  veracity  of  an  attorney  on  the  other 
side  reference  by  the  latter  to  the  Jewish  geneal- 
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ogj  of  the  witnesMi  produced  bf  tbe  formor 

was  not  reversible  error. 

6.  Appeai.  and  Ebros  *=3l060  (1)— Mibcon- 
DUCT  OF  Attobnets— Whebb  Rbtbbsible. 

Laosuage  and  conduct  of  counsel  will  ju8tif;r 
a  reversal  onl7  vhen  connected  with  some  judi- 
cial error  on  tbe  part  of  the  trial  Judge. 

7.  Appeal  and  Ebbob  «=>1170(9)— Habhxjss 

EbBOR— StATCTB— iNSTBUCnONS. 
An  instruction  concerning  dutr  of  carrier 
to  furnish  a  platform  or  stool  to  am  passengers 
in  alighting,  where  the  only  material  issue  was 
as  to  whether  a  passenger  fell  off  a  moving  train 
or  jumped  off,  held  not  reversible,  in  view  of 
Const  art.  7,  }  3,  where  it  did  not  change  the 
result. 

8.  Cabbiebs  ^9303  (8)  —  Dischabqiho  Dis- 
abled OB  Infibh  Passenqbbs. 

If  a  carrier  knows  of  mental  or  physical  dis- 
abflitj  of  a  passenger,  by  appearance  or  other- 
wise, it  should  give  the  passenger  such  assist* 
ance  in  alighting  as  the  known  condition  renders 
necessary. 

9.  Appeal  and  Ebbob  «=»1004(1)— Review- 
Amount  OF  Damages— Question  fob  Jubt. 

Tbe  range  of  power  of  the  jury  as  to  the 
amount  of  damages  in  a  personal  injorr  case  is 
very  large,  and  tbe  verdict  wUI  not  be  reviewed 
where  supported  by  tbe  evidence. 

10.  Cabbibbs  «=»818(9)— Injvbt  to  Aught- 

ING"  PASSENGEB— I/IABtLITT  OF  CONDUCTOB. 
B>vidence  held  insuflicient  to  warrant  a  find- 
ing that  a  conductor  of  a  train  was  personal^ 
negligent  as  to  a  passenger  injured  wlule  alight- 
ing. 

McCamant,  3.,  dissenting. 

Department  2.  Appeal  from  Clrcoit  Court, 
Columbia  County ;  J.  A.  Eakln,  Judge. 

Action  by  T.  C.  Watts,  anbstltuted  for  John 
W.  Patrick,  deceased,  against  the  Spokane, 
Portland  ft  Seattle  Railway  Company,  a  «»> 
poratlon,  C.  EL  Chamberlain,  and  R.  O.  Bur- 
gess. Judgment  for  plalntUF,  and  defendants 
appeaL  Affirmed  in  part,  and  reversed  -in 
part. 

This  is  a  personal  injury  case.  The  de- 
fendants appeal  from  a  Judgment  rendered 
upon  a  verdict.  The  gist  of  the  complaint  as 
to  the  negligence  is  as  follows:  After  the 
averments  of  the  conmrate  and  business 
character  of  the  defendant  company,  and 
that  C.  E.  Chamberlain  was  conductor  and 
R.  O.  Burgess  brakeman  on  the  train  of  the 
railroad  company,  the  pleading  states  that  on 
April  9.  1915,  plaintiff.  John  W.  Patrick,  a 
man  74  years  of  age,  purchased  a  ticket  and 
was  a  passenger  on  defendant  company's 
train  from  Rainier,  Or.,  to  Goble,  Or.,  where 
the  train  arrived  at  8:37  p.  m.,  about  15  min- 
utes late;  that  in  attempting  to  make  up 
time  the  defendants  negligently  failed  to  al- 
low the  train  to  stop  at  Goble,  plaintiffs  des- 
tination, a  sufficient  length  of  time  to  permit 
him  safely  to  alight  therefrom,  and  careless- 
ly started  the  train  while  he  was  attempting 
to  leave  it;  that  plaintiff  was  enfeebled  In 
powers  of  locomotion.  Infirm,  and  in  a  weak- 
ened condition,  which  was  obvious  and  plain- 
ly visible  from  his  appearance  and  which  was 
well  known  to  defendants  CSiamberlain  and 
Burgess,  or  ml^t  have  been  known  to  them 


hj  the  exerdse  oC  ordinary  cue  and  obsora- 
tlon;  that  doCeadanta  careleasly  and  ne^- 
gently  failed  and  neglected  to  provide  any 
platform,  step,  coDtrlvance,  means,  or  assist- 
ance to  oiable  plaintiff  safely  to  alight  fron 
the  train ;  that  when  plaintiff  was  upon  tlie 
plattbrm  at  the  car,  wMdh  was  rendered  op- 
safie  and  dai^eroua  by  tlw  premature  start- 
iiig  of  tbe  train,  dtfendant  Burgess  was  on 
the  platform  of  the  adjoining  car  and  was  In 
a  position  to  see  the  condition  and  danger 
of  the  posiUon  of  plalntlll  and  with  ordinazy 
care  and  caution  could  have  prevented  flie 
injury,  but  that  he  neglected  to  stop  tbe 
train  or  do  anything  to  prevent  the  Injury; 
that  when  plaintUt,  In  attanptlng  to  leave 
the  train,  had  readied  tbe  steps  Of  the  coach 
upon  which  be  was  riding,  on  account  of  the 
n^llgent  starting  and  running  of  the  train 
without  giving  him  sufficient  time  to  alight 
therefrom  (here  spedftlng  the  acts  of  n^i^- 
gence  as  above)  he  was  forcibly  and  viol^itly 
thrown  from  the  train  by  its  motion  and 
Jarring  and  was  thereby  seriously  Injured  to 
his  damage.  By  Its  answer  the  defendant 
company  admits  Its  incorporation;  that 
plaintiff  was  a  passenger  on  Its  train  on  the 
date  alleged ;  and  that  while  alighting  there- 
from at  Ooble  he  fell  and  sustained  some  in- 
juries. It  denies  the  other  allegations  of  the 
complaint,  and  further  allies  that  plalnttfTs 
own  negligence  caused  or  contributed  to  cause 
the  accident.  The  separate  answers  of  de- 
fendants Chamberlain  and  Burgees  deny  the 
main  allegations  of  the  complaint,  and  also 
allege  contributory  negligence.  The  relies 
controverted  the  new  matter  of  the  answers. 

C.  A.  Hart,  of  PorUand  (Carey  ft  Kerr,  ot 
Portland,  on  the  brief),  for  appellant  Ry.  Oo. 
G.  C  Fnlttm,  of  Astoria  (Oscar  Fnruset,  of 
Portiand,  on  tbe  brief),  for  an>dlant  Cham- 
berlain. B.  B.  Tongn^  of  HUlaboro  (Glen  R. 
Metsker,  of  Bt  Hdena,  on  ttie  brief),  for  re- 
spondent 

BEAN,  J.  (after  stating  the  facts  as  above). 
When  plaintiff  had  Introduced  his  evidence 
and  rested  his  case,  counsel  for  defendants 
moved  the  court  for  a  Judgment  of  nonsuit 
Tbls  motion  was  denied,  and  the  refusal  Is 
assigned  as  error.  At  the  close  of  all  the 
testimony  defendants*  counsel  requested  a 
directed  verdict  In  favor  of  defendants, 
which  was  disallowed,  and  such  ruling  Is  al- 
so assigned  as  error.  These  assignments 
raise  the  same  question. 

[1]  It  Is  a  well-established  rule  in  this 
state  that  in  the  consideration  of  a  motion 
for  a  nonsuit  all  the  testimony  on  the  part 
of  plaintiff  is  to  be  regarded  as  true,  together 
with  every  intendment  and  reasonable  Infer- 
ence which  can  arise  theretr(Hn.  Consider- 
ing the  same  in  thla  manner,  if  a  difference 
of  opinion  may  exist  as  to  titie  concluslims  of 
fact  which  may  be  drawn  from  the  evidence. 
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the  case  should  be  submitted  to  th6  Jury  to 
pass  upon  the  Issues.  Article  7,  §  3,  Const ; 
Smitson  T.  S.  P.  Co.,  37  Or.  74,  60  Pac.  907 ; 
Censor  t.  Andrew,  61  Or.  483,  123  Pac.  46; 
Domurat  v.  O.  W.  R.  &  N.  Co.,  66  Or.  135,  134 
Pac.  313 ;  Nelson  v.  St.  Helens  Timber  Co., 
66  Or.  570,  133  Pac.  1167, 135  Pac.  169;  Slgel 
V.  P.  Ry.,  L.  &  P.  Co.,  67  Or.  285,  135  Pac. 
866;  Smith  v.  Badura,  70  Or.  58,  139  Pac. 
107  ;  Isaacson  v.  Beaver  Logging  Co.,  73  Or. 
28,  143  Pac.  938 ;  Johnson  v.  P.  Ry.,  L.  &  P. 
Co.,  79  Or.  403,  410,  166  Pac  375.  It  is  the 
contention  of  counsel  for  the  defendants  Spo- 
kane, Portland  &  Seattle  Railway  Company 
and  Burgess  that,  conceding  there  was  evi- 
dence of  negligence  on  the  part  of  defendants 
In  falling  to  stop  the  train  a  sufficient  length 
of  time  for  plaintiff  to  alight  therefrom  In 
safety,  plaintiff  was  guilty  of  negligence  In 
stepping  from  a  place  of  safety  off  the  car 
when  it  was  in  motion,  and  that  such  act  on 
his  part  intervened  between  the  negligent 
failure  to  stop  the  train  a  sufficient  length  of 
time  at  the  station  and  the  injury  of  plain- 
tiff, and  was  the  proximate  cause  of  the  hurt. 
It  Is  the  contention  of  counsel  for  plaintiff 
that  he  fell  or  was  thrown  off  the  car,  and 
that  he  did  not  alight  therefrom  when  It  was 
in  motion.  The  evidence  on  the  part  of  the 
plaintiff  tended  to  support  his  contention  and 
tbe  averments  of  the  complaint  There  was 
a  sharp  dispute  as  to  whether  plaintiff 
jumped  or  fell.  The  evidence  of  defendants 
tCTded  to  sni^ort  the  position  of  the  com- 
pany. Ttie  testimony  in  the  record  tended  to 
Bhow  that  on  the  day  of  the  occurrence  com- 
plained of  Mr.  Patrick  and  two  companions, 
William  H.  Wagner  and  John  M.  filndsay, 
went  from  Goble,  Or.,  to  Kalama,  Wash.,  to 
celebrate  the  anniversary  of  the  surrender  of 
Lee  at  Appomattox  Courthouse.  Returning 
In  the  evening  they  boarded  the  train  at 
Bainier,  and  when  it  arrived  near  Goble  the 
brakeman  Boigess  called  that  station,  and 
Just  before  tbe  train  came  to  a  stop  the  three 
men  raised  np  from  their  seats  In  the  smok- 
ing car,  which  were  about  two-thirds  the 
length  of  the  car  from  the  rear,  and  proceed- 
ed towards  that  end  of  the  car.  Mr.  Lindsay 
was  ahead,  and  had  not  reached  the  end  of 
the  car  when  It  stopped.  Mr.  Wagner  was 
right  behind  him.  Before  Lindsay  got  off, 
tbe  car  started.  Wagner  was  next,  and 
wben  he  got  off  the  train  was  going  so  fast 
it  was  difficult  for  him  to  keep  his  feet.  Mr. 
Patrick  was  behind  Wagner  and  he  stepped 
down  to  the  lower  step  of  the  car  holding 
onto  the  "grablrons."  The  train  ran  the 
length  of  a  car  or  a  car  and  a  half  when  he 
fell  off.  The  rate  of  speed  was  about  four 
miles  an  hour  when  the  train  had  gone  only  a 
few  feet.  Wagner  testified  In  substance  to 
tbe  facts  above  narrated,  and  that  after  he 
alighted  he  was  looking  at  Patricia  and  tbat 
"it  looked  like  he  fell  off."  Mr,  Lindsay  also 
testified  in  effect  as  above  stated.  The  tes- 
timony also  Indicates  that  the  train  stopped 


at  Goble  10  or  12  seconds.  It  was  dark  at 
the  time.  Tbe  brakeman  Burgess  with  a  lan- 
tern in  his  hand  assisted  a  woman  with  a 
baby  to  alight  from  the  front  part  of  the 
coach  next  to  the  smoker  and  two  or  three 
other  men  got  off  the  train  there.  He  then 
threw  his  stool  up  on  the  platform,  signaled 
for  the  train  to  go  ahead,  and  started  np  the 
steps  of  the  smoker,  and  as  Patrlcli  fell  he 
(the  brakeman)  pulled  the  bell  cord  and  the 
train  stopped.  Ernest  Archibald,  a  lad  of  18 
years,  who  with  another  boy  was  at  tbe  de- 
pot with  Mr.  Patrick's  son,  who  came  to  meet 
his  father,  detailed  the  occurrence  as  fol- 
lows: 

"Q.  Tell  the  jury  what  you  saw  from  the  time 
the  train  stopped  until  this  occorred?  A.  Just 
88  the  train  was  coming  to  a  stop  I  saw  Mr. 
Lindsay  and  Mr.  Wagner  and  Mr.  Patrick  get 
^up  and  start  for  the  back  end  of  the  coach,  and 
when  the  train  stopped  the  brakeman  got  off  and 
put  his  Htool  on  the  ground,  and  I  noticed  a  cou- 
ple of  women  get  off,  and  I  don't  know  whether 
there  was  anybody  else  got  off,  and  the  conduc- 
tor said,  'Ail  right  here'  and  the  brakeman  said, 
'All  riglit  here,*  and  he  said,  'AH  on  board,*  and 
he  got  up  and  threw  his  stool  up  and  the  train 
started,  and  Mr.  Lindsay  got  off  and  Mr.  Wag- 
ner got  off,  not  as  good  as  Mr.  Lindsay  did,  and 
Mr.  Patrick  was  down  there  hanging  with  bis 
hand  holding  on  that  rod  and  his  hand  on  tbe 
side  of  the  car,  and  it  looked  like  he  was  trying 
to  get  back,  or  something,  and  the  brakeman  in 
the  meantime  was  standing  there  watching  hint, 
and  juat  as  I  saw  Mr.  Patrick  fall  he  jerked  tbe 
string." 

On  cross-examination  this  witness  said: 
"He  started  to  get  off.  He  didn't  get  off." 

The  other  two  boys  who  were  standing 
lookli«  at  the  train  at  the  time  testified  in 
corroboration  of  young  Archibald. 

In  January,  1916,  plaintiff  left  the  hospital 
to  attend  the  trial  and  tesUfied  In  substance 
as  follows: ' 

"A.  The  15th— my  memory  Is  awful  bod.  On 
the  15th  of  the  month  I  went  to— Wagner  and 
myself  went  to  Rainier  and  when  we  were  com- 
ing back  on  the  train  we  were  on  they  threw  me 
off— I  fell  otE  of  the  car:  they  threw  me  off  of 
the  car  down  and  mashed  me  np ;  tbat  is  about 
as  much  as  I  can  tell  yon." 

[2]  UndN  all  the  drcomstanOM  It  was  a 
question  for  the  Jury  whether  tne  plaintiff 
acted  as  a  reasoDahly  pradent  and  careful 
man  would  under  the  conditions  prevailing 
at  the  time  of  the  Injury.  From  the  evidence 
the  Jury  evidently  believed  that  when  he  de- 
scended the  car  steps  the  plaintiff  was  ex- 
pecting that  the  train  would  be  stopped  in 
order  for  him  to  get  off  at  Ills  destination, 
and  while  he  was  endeavoring  to  get  back 
onto  the  platform  of  the  car  the  movement 
of  the  train  threw  Mm  off  to  the  ground. 

[$]  A  passenger  having  reached  his  des- 
tination is  entitled  to  a  reasonable  time  in 
which  to  leave  the  train  that  has  transported 
him.  If  the  train  Is  started  suddenly  while 
he  Is  In  the  act  of  alighting,  and  he  sustains 
Injury  thereby,  the  carrier  is  responsible  for 
the  negligence  which  produced  the  injury. 
Smitson  V.  S.  P.  Co.,  37  Or.  80,  60  Pac.  907, 
and  cases  there  dted.  We  cannot  say  there 
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wu  no  evidence  to  support  the  finding  of 

the  jury. 

During  the  cross-examination  of  plaln- 
tUTs  witnesses,  coansel  for  the  company 
appeared  to  recognize  that  the  evidence  par- 
ported  to  show  tliat  Mr.  Patrick  fell  off  the 
car  instead  of  stepping  off.  In  the  cross-ex- 
amination of  the  witness  Archibald,  aft^ 
referring  to  the  position  of  the  train,  the  de- 
foidants'  counsel  inquired:  •  •  When 
Mr.  Patrick  fell  he  was  about  ISO  feet  along 
the  track?" 

Where  there  la  a  dispute  as  to  the  fiacts, 
or -if  there  is  no  dispute  as  to  the  fftcta,  but 
yet  tbere  may  reasonably  be  a  difference  of 
opinion  as  to  the  infereices  and  conclusions 
of  fact  whidi  may  be  deduced  therefrom,  the 
question  is  for  the  determination  of  the  Jury. 
Sndtson  t.  S.  P.  Co.,  37  Or.  74-77, 80  Pac.  907; 
8hobertT.May,40Or.68.66Pac.466,S8LL  R. 
A.  810.  91  Am.  St  Rep.  403;  Hedin  t.  Bail- 
way  Co..  26  Or.  ISS,  100.  87  Paa  540;  Sulli- 
van T.  Wakefield,  69  Or.  401,  117  Pac  311; 
Hartford  Ins.  Co.  t.  Central  JEt  R.,  74  Or. 
144,  144  Pac.  417;  Delovage  v.  Oregon 
Creamery  Co.,  76  Or.  430,  147  Pac.  392,  149 
Pac.  317.  The  court  is  Justified  In  taking 
a  case  from  the  Jury  only  when  the  presump- 
tion and  evidence  of  negligence  Is  overcome 
by  undisputed  testimony.  Caraduc  v.  Scha- 
nen-Blalr  Co.,  66  Or.  310,  inS  Pac.  636.  It  la 
unnecessary  for  us  to  consider  the  weight  of 
the  evidence.  Strlckler  v.  P.  Ry.,  I*.  A  P. 
Co.,  79  Or.  B33,  144  Pac.  1103,  155  Pac.  1195; 
Wasiljeff  v.  Hawley  Paper  Co.,  68  Or.  487, 
137  Pac  755;  Saiton  v.  Barber,  71  Or.  230, 
139  Pac  334.  It  evidently  seemed  to  the 
Jury  that,  as  plaintiff  and  his  comrade  rode 
only  between  two  stations,  but  little  atten- 
tion was  paid  to  them,  and  that  plaintiff  was 
neglected,  and  waa  not  afforded  a  reasona- 
ble time  to  alight  from  the  train;  that  the 
brakeman,  Mr.  Burgees,  was  present,  and 
ought  to  have  seen  him  and  as&lsted  him,  or 
stopped  the  train;  that  the  failure  to  do  so 
was  occasioned  by  the  lateness  of  the  train ; 
and  that  the  plaintiff  was  not  guilty  of  any 
negUgoice.'  The  plaintiff's  station  was  called 
for  the  purpose  of  warning  him  to  leave  the 
train.  He  proceeded  to  the  platform  as 
it  was  his  right  and  doty  to  do.  TbB  train 
was  stopped  and  the  doors  were  op»ed  as 
an  additional  Invitation  for  him  to  make  hls- 
ezit. 

[4]  The  Jury  wonld  not  be  compelled  to  ex- 
pect the  same  conduct  on  the  part  of  plain- 
tiff when  he  found  that  the  train  was  in  mo- 
tion that  would  be  looked  for  from  a  train- 
man accustomed  to  and  skilled  in  snch  mat- 
ters. Beasonable  prudence  and  care  under 
the  circumstances  would  be  what  they  would 
naturally  require  of  plaintiff.  The  question 
of  contributory  negligence  under  the  evidence 
in  this  case  was  one  for  the  Jury.  SulUvan 
V.  Wakefield,  supra.  What  will  constitute 
ordinary  care  on  the  part  of  the  passenger 
may  depend,  however,  on  the  mental  and 


physical  capacity  of  the  passenger  Umself, 
An  act  which  might  be  negligent  in  a  normal 
person  may  not  be  contributory,  negligence 
in  view  of  the  passenger's  disability,  such  as 
will  defeat  his  recovery  for  Injury  where  the 
carrier  has  been  negligent.  6  C^c  036,  b  (1). 
Contributory  negligence  is  a  question  at  law 
only  where  the  fbcts  are  undisputed  or  where 
only  one  inference  can  be  drawn  from  the 
evidence.  Qre«iwood  t.  Eastern  Or.  Power 
Co.,  67  Or.  433,  136  Pac  S36.  The  qiie8tl<n 
of  contributory  n^digence  Is  always  <me 
for  the  determination  of  the  jury.  SuUivan 
V.  Wakefltid,  supra.  The  evidence  does  not 
bring  the  case  within  the  rule  announced  in 
Armstrong  v.  P.  Ry.  Oa,  S2  Or.  437,  97  Pac 
715.  It  has  been  said  by  this  court  In  the 
case  of  Wells  t.  Great  Northern  B.  B.  Co.« 
59  Or.  165,  114  Pac  92,  U6  Pac  1070,  S4  U 
^.  A.  (N.  S.)  SIS,  829.  that  the  proximate 
cause  **is  any  act  or  omission  •  •  • 
which  dlrectiy  puts  into  operation  another 
agency  or  force,  or  Interposes  an  obstade 
whereby  Injury  is  Infilcted  that  would  not 
have  happened  except  for  the  original  negli- 
gent act  or  omission." 

The  Jury  might  reasonably  conclude  that 
the  plaintiff  would  have  continued  on  out 
of  the  train  and  off  the  same  in  perfect  safe- 
ty except  for  its  being  started.  See  Manning 
V.  Portland  Ship  Building  Ca,  52  Or.  101. 
96  Pac  546.  There  was  no  error  In  denying 
the  motion  for  a  nonsuit  nor  In  ref osing  a  di- 
rected verdict 

It  Is  assigned  as  error  and  earnestly  urged 
upon  our  attention  that  the  court  erred  in 
permitting  counsel  for  plaintiff  in  his  <q>euing 
argument  to  the  Jury,  over  the  objection  and 
exceptdion  of  defendants,  to  make  certain 
statements  to  the  Jury  In  reference  to  defend- 
ants' witnesses,  in  falling  to  Instruct  coun- 
sel to  dealst  from  such  statements  and  In 
not  instructing  the  Jury  to  disregard  the 
same.  In  order  to  pass  upon  the  colloquy 
between  counsel  It  will  be  necessary  to  notice 
the  beginning  thereof. 

[t}  It  is  the  rule  that.  If  crimination  Is 
granted,  recrimination  cannot  be  refused.  If 
statemaits  on  one  aide  are  permitted,  counter 
statements  on  the  other  cannot  be  denied.  1 
Thompson  on  Trials  (2d  Ed.)  {  971;  Boyd  v. 
PorUand  Elec  Co.,  37  Or.  567,  62  Pac.  378, 
52  L  R.  A.  609.  It  might  be  prefaced  that 
there  Is  a  strong  ring  to  every  word  spoken 
by  the  learned  counsel  for  defendants,  and  it 
may  be  possible  that  there  was  a  slight  sting 
in  some  of  his  remarks.  As  we  read  the  col- 
loquy from  cold  type  It  was  Initiated  at  in- 
tervals during  the  taking  of  testimony  about 
as  follows:  Two  attorneys  were  witnesses 
for  defendants.  Interrogating  one  of  them 
we  find  at  page  67  of  the  transcript  of  testi- 
mony the  following  questions  by  defendants 
counsel : 

"Do  yon  think  you  can  tell  the  truth  notwith- 
standing  yon  are  a  lawyer?  A.  I  wUl  take  a 
chance  at  it,  as  well  as  my  friend  here  can  (in- 
dicating).   Mr.  Metsker  (one  of  counsel  for 
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plaintiff):  Whom  do  70a  mean  as  yoar  friend, 
me?  A.  Yes.  sir.  Mr.  Metsker:  I  take  an 
•xc^tioD  to  that" 

Id  answer  to  the  question,  "But  you  do 
know  that  these  three  people  got  oS?"  this 
witness  Injected  bla  opinion  as  follows:  "I 
do  because  I  made  the  remark,  'What  a  damn 
fool  a  man  was  to  jump  oCF  of  a  moving 
train,' "  Counsel  for  defendants  advised  Mr. 
Metsker,  one  of  plalntitTs  counsel,  to  "get  a 
dictionary."  At  page  101  of  the  transcript 
In  the  cross-examination  of  Mr.  Burgess,  wit- 
ness for  defendants,  we  find  the  following : 

"Q.  You  watch  them  do  that  and  make  no  ob- 
jection to  it  and  it  is  quite  customary?  A  Yes, 
I  have  seen  you  do  the  same  thin?,  for  instance. 
Q.  I  do  not  donbt  it  at  all;  I  can  get  on  a 
pret^  fast  train.  A.  Suppose  yon  got  hurt, 
what  would  you  do?  Mr.  Hart  (counsel  for  de- 
fendantfl):  Sue  the  company.  Mr.  Metsker: 
Maybe  I  would  and  maybe  I  would  not— if  I  got 
a  deal  this  old  man  got,  I  certainly  would.  Mr. 
Hart :  Trust  yon.  Mr.  Metsker:  You  would 
try  to  job  me  like  you  did  the  plaintiff  in -this 
case  with  your  Jew  witnesses—" 

In  tiis  argument  to  (he  Jury  Mr.  Metsker 
referred  to  the  genealogy  of  these  witnesses 
for  the  defendants.  Contending  that  the  evi- 
dence was  incorrect  and  contradictory  of  the 
evidence  of  the  plaintiff,  counsel  for  defend- 
ants objected  to  this  statement  and  was  al- 
lowed an  exception  by  the  court  As  to  a 
portion  of  the  statements  objected  to  the 
court  said  that  it  was  going  beyond  the  is- 
sues and  admonished  the  counseL  Counsel 
for  defendants  made  no  request  for  any  fur- 
ther ruling  by  the  court  or  that  the  jury  be 
Instructed  to  disregard  the  comments  of 
counsel  for  the  plaintiff.  The  court  asked 
counsel  for  defendants  what  be  desired  In 
the  matter  and  he  replied  he  was  satisfied 
with  the  record.  While  many  of  the  com- 
ments of  counsel  for  plaintiff  were  improp- 
er, and  should  have  been  curtailed  at  an 
early  stage,  they  were,  we  think,  In  answer 
to  a  direct  challenge  by  the  language  of 
counsel  for  the  defendants  and  by  one  of  the 
attorneys  who  was  a  witness. 

[•]  The  language  and  conduct  of  counsel 
will  justify  a  reversal  only  when,  connected 
with  some  Judicial  error  on  the  part  of  the 
trial  Judge.  Nelson  v.  Brown  &  McOabe,  81 
Or.  472,  159  Pac.  1163;  State  v.  Anderson, 
10  Or.  448;  Boyd  v.  Portland  Gen.  Blec.  Co., 
nipra;  State  v.  Blodgett,  SO  Or.  329,  344,  92 
Pac.  820;  State  v.  Young,  52  Or.  227,  284,  96 
Pae  1067,  18  L.  R  A.  {N.  8.)  688, 132  Am.  St. 
Rep.  689;  Madden  v.  Condon  National  Baidc, 
76  Or.  363.  367,  149  Pac.  80.  In  the  case  of 
Boyd  V.  Portland  Oen.  Blec.  Co.,  supra,  the 
court  stated: 

"It  has  been  repeatedly  held  by  this  court  that 
error  must  be  predicated  upon  some  decfeion  of 
the  trial  court,  and  therefore,  as  a  general  rule, 
an  objection  to  statements  made  by  counsel  dur- 
ing the  argument  presents  no  KTonnd  for  review 
in  the  appellate  court  unless  the  trial  court  was 
requested  to  rule  thereon,  and  did  so  adversely 
to  the  complaining  party." 

In  State  r.  Anderson,  supra,  we  find: 
"Improper  comments  of  counsel,  either  in  a 
(  Ml  OT  criminal  case,  will  not  of  themsdves  ja»> 


tify  a  reversal  of  Judgment,  under  our  system. 
They  must  b«  connected  upon  the  record  with 

error  of  the  court  to  produce  such  a  lasolt. 

•  •  •'» 

In  State  r.  Abrams,  11  Or.  172,  8  Pac.  S27, 
we  find  the  following  language: 
"We  have  announced  this  principle  before, 

*  *  *  and  we  now  lay  It  down  as  a  rule  to 
which  tbere  can  be  no  exceptions,  that  no  ob- 

i'ection  to  proceedings  in  the  court  below  can  be 
leard  in  this  court  which  is  not  baaed  on  alleged 
error  in  Judicial  action  on  the  part  of  tJie  lower 
court" 

See,  also.  State  v.  Lem  Woon,  57  Or.  494, 
107  Pac.  974,  112  Pac.  427;  Watson  v.  S.  Or. 
Co.,  39  Or.  481,  «S  Pac.  985.  To  Justify  ro- 
versal  for  misconduct  of  the  counsel  It  must 
appear  from  the  Issues  and  from  the  state 
of  the  evidence  that  injury  to  the  rights  of 
the  opposite  party  resulted.  State  v.  Morse, 
35  Or.  463,  67  Pac.  631;  State  v.  Blrchard, 
35  Or.  484,  59  Pac.  468;  State  v.  Mlms,  36 
Or.  315,  61  Pa&  888;  State  v.  McDaniel.  39 
Or.  161,  65  Paa  520.  We  have  too  much  con- 
fidence In  the  intelligence  of  a  jury  to  believe 
tliat  such  a  word  war  between  counsel  had 
any  effect  upon  the  result  of  th^  delibera- 
tions. 0<Ki8umptlon  of  time  Is  as  much  to  be 
deplored  as  anything  perhaps.  Whether  one 
of  plaintiff's  counsel  struck  back  harder  than 
the  first  verbal  assault  warranted  is  not  re- 
quired to  be  determined.  The  colloquy  was  in 
no  way  sanctioned  by  the  trial  court,  and 
we  find  no  ground  for  reversal  on  account 
thereof. 

[7]  At  the  time  of  the  accident  the  train  In 
question  came  to  a  halt  so  that  the  passen- 
gers would  alight  a  lltUe  west  of  the  front 
of  the  station.  At  this  place  there  was 
planking  between  the  rails  about  even  there- 
with, but  no  raised  platform.  It  does  not 
appear  from  the  record  what  the  elevation 
of  the  platform  Immediately  In  front  of  the 
depot  was.  It  will  be  remembered  that,  in- 
ter alia,  a  failure  of  defendants  to  furnish 
a  platform  or  stool  to  mable  plaintiff  to 
alight  safely  was  alleged.  The  stool  used  by 
the  brakeman  for  the  assistance  of  the  wo- 
man in  descending  from  the  car  was  men- 
tioned prominently  in  the  testimony,  but  no 
stool  was  (Aered  for  plaintiff's  use.  Under 
these  circumstances  the  court  charged  the 
Jury  as  follows: 

"I  Instruct  yon  that  if  yon  find  that  it  was 
necessary  and  proi>er  tor  the  defendant  railway 
company  to  have  furnished  a  stool  or  step  or 

{ilatiorm  for  the  plaintiff  .to  have  alighted  from 
ts  train  with  safety,  then  it  was  the  duty  of  this 
company  to  have  furnished  such  appliance,  and 
it  was  its  duty  further  to  see  that  the  same  was 
properly  and  safely  placed;  and  if  you  find  from 
the  evidence  that  plaintiff  was  liuured,  as  al- 
leged, and  you  further  find  that  the  defendant 
railway  company  failed  and  neriected  to  furnish 
such  Btool  or  platform,  and  that  such  neglect 
and  failure  was  the  proximate  cause  of  the  in- 
Jury,  and  that  plaintiff  was  not  guilty  of  negli- 
gence on  his  part  which  contributed  to  such  in- 
jury, then  the  said  defendants  would  be  liable 
for  the  injuries,  and  your  verdict  should  be  for 
the  plaintiff." 

Defendants'  conhsel  saved  an  exception  to 
this  part  of  tbe  cha^  and  ccmtend  that  the 
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lack  of  the  use  of  the  steppbig  box  obviously 
had  no  cwDecUon  with  the  accident  and  that 
the  ^Tlng  of  sa€h  Instruction  was  reversible 
error.  It  Is  quite  likely  that  if  the  trial 
court  had  had  an  opportunity  to  review  and 
analyze  all  the  testimony  the  charge  in  this 
respect  would  have  been  difTerent,  and  it 
seems  that  the  matter  of  the  use  of  the  stool 
was  remote.  After  a  careful  reading  of  all 
the  evidence  which  Is  contained  In  the  rec- 
ord, we  are  forced  to  the  conclusion  that 
the  instruction,  although  It  be  inapplicable, 
<lkl  not  change  the  result  of  the  case  and 
was  not  reversible  error.  Under  the  man- 
date of  our  Constitution  (article  7,  |  3)  the 
rerdtcr  should  not  be  disturbed. 

[I]  The  following  imrt  of  the  charge  Is 
criticized: 

"If  the  defendant  Burgess  knew  or  could 
have  known  by  the  exercise  of  reasonable  care 
that  the  plaintiff  was  in  such  dangerous  sltaa- 
tion,  considerins  his  age,  experience  and  onder- 
standing  that  then  it  was  their  duty  to  slow 
up  the  train  sufficiently  to  permit  the  plaintiff  to 
leave  the  same  in  safety,  if  the  same  were  in 
motion,  and  if  the  train  bad  not  been  started, 
not  to  start  the  train  until  the  plaintiff  had 
gotten  to  a  place  of  safety." 

Hie  rale  with  respect  to  the  doty  owing 
persons  of  advanced  age  or  under  disability 
is  that  th^  should  be  ^toi  sndi  assistance 
as  th^  appearance  reasonably  Indicates  Is 
neoessftry;  and  the  train  employ^  Is  bound 
to  consider  only  such  facts  with  respect  to 
the  passenger's  tendltlon  as  are  within  his 
knowledge,  or  are  made  known  to  him 
through  the  passenger's  appearance,  or  other- 
wise; 2  Shearman  &  Bedfleld  on  Netf  Igoice 
(5th  Ed.)  i  610.  The  Instruction  ebviously 
related  to  the  ai^tarent  familiarity  and  abili- 
ty of  the  plaintiff  in  connection  with  his  po- 
sition on  the  car  when  he  found  it  suddenly 
put  in  motion,  and  we  see  no  reason  for  the 
same  to  be  mlsnnderatood  by  the  jnry. 
There  was  no  error  In  giving  It 

A  oonsideratlon  ot  the  entire  diarge  <ji 
the  court  to  the  Jury  convinces  us  tlut  the 
issues  were  plainly  and  fairly  submitted 
to  it 

[t]  The  main  question  in  this  case  la  one 
of  fiict  which  the  jury  under  its  prerogative 
has  passed  upon.  The  amount  of  damages  that 
should  be  awarded  when  the  liability  has 
been  established  Is  espedally  for  its  deter- 
mination. The  range  of  its  power,  within 
the  limits  Imposed  by  the  evidence,  is  very 
large.  We  cannot  review  the  testimony  for 
the  purpose  of  substituting  our  Judgment 
for  the  decision  of  the  Jury  upon  this  issue 
of  fact  as  to  the  damages  to  he  allowed.  We 
cannot  by  any  means  say  there  was  no  evi- 
dence to  support  the  flndii^;  of  the  Jury  in 
this  respect. 

[10]  The  evidence  of  plaintiff  shows  that 
defendant  C^iamberlain  was  not  present 
when  the  accident  happened,  and  did  not 
know  when  the  train  started  that  plaintiff 
was  not  off  the  train  In  safety.  We  find  no 


evidence  tending  to  show  that  it  was  Hie 
duty  of  defendant  Chamb^laln  to  be  at  the 
car  where  the'plalntiff  and  other  passengers 
were  to  alight  or  to  assist  the  plalntiS  to 
make  his  exit,  or  that  the  conductor  was 
responsible  for  the  acts  of  the  brakeman  Mr. 
Burgess.  He  appeared  to  be  there  for  the 
purpose  of  assisting  the  passengers,  and  be 
testified  that  It  was  his  duty  to  discharge 
and  receive  passengers  at  the  stations  and 
to  see  that  they  got  off  the  train.  There  was 
no  contradiction  of  such  evidence.  It  appears 
that  at  the  time  defendant  Chamberlain  was 
near  where  the  baggage  was  t>elng  discharg- 
ed at  the  station  mentioned  attending  to  his 
duties.  In  fact,  but  little,  if  any,  attention 
was  paid  to  the  responsibility  of  this  defend- 
ant during  the  trial.  We  find  no  evidence  to 
support  the  verdict  against  the  defendant 
Chamberlain. 

The  Judgment  against  him  should  be  re- 
versed, and  it  la  so  ordered.  With  this  ex- 
ception, we  find  no  reversible  error  in  the 
record,  and  the  Judgment  of  the  lower  court 
in  other  respects  is  afflrmed. 

HcBRIDB,  a  J.,  and  HARRIS,  3^  con* 
cur.    McOAMAMT,  X,  dissents. 

.~  (U  Axis.  40f) 

ARIZONA  EASTERN  R.  CO.  T.  STATE. 
(No.  15540 

(Supreme  Court  of  Arlzma.   March  80,  101&) 

1.  COIISTITDTIONAL  LaW  *=»15— VAUDtPT  OF 

Statutes— CoNSTBDCTioH  or  Conswtutiob. 
It  will  be  presumed  that  no  clause  of  the 
Constitution  is  without  effect,  and  the  constitu- 
tionality of  a  statute  will  he  determined  in  the 
light  of  the  whole  Constitution. 

2.  RAiLROAns  ^=»231— Validitt  or  Statdiss 

— COBPOBATION  COUUISSION. 
Under  Const  art.  15,  Sft  2,  3,  10,  the  ex- 
clusive power  of  control  over  railroads,  particu- 
iarly  police  power,  is  not  given  to  the  Corpora- 
tion (Commission,  and  the  Legislature  had  pow- 
er to  pass  Uiv.  CkKle  1913.  pars.  2166,  216S. 
prohibiting  and  providing  a  penalty  for  railways 
running  trains  of  more  than  70  cars. 

Appeal  from  Superior  Court,  Maricopa 
County;  B.  C  Stanford,  Judge. 

Action  for  penalty  by  the  State  of  Ari- 
zona against  the  Arizona  Eastern  Railroad 
Company,  a  corporation.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

G.  P.  Bnllard,  of  Phcenlx,  and  E.  S.  Ives, 
of  Tncson,  for  appellant  Wiley  E.  Jones, 
Atty.  Oen.,  and  K.  W.  Kramer  and  George 
W.  Harben,  Asst  Atty.  Gen.,  for  the  State. 

FRANKLIN,  C.  J.  [1]  The  Revised  Stat- 
utes of  Arizona  (<31v.  Code)  1913,  provide  as 
follows: 

"Par.  2166.  It  shall  be  unlawful  for  any  per- 
son, firm,  company  or  corporation,  operating 
any  railroad  in  the  state  of  Arizona,  to  run,  or 
permit  to  be  run,  over  his,  their,  or  its. line  or 
road,  or  any  portion  thereof,  any  train  consist- 
ing of  more  than  seventy  freight  or  other  cars, 
exclusive  of  caboose." 
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"Par.  2168.  Any  person,  firm,  aBSodation, 
coDopany,  or  corporation,  operating  any  rail* 
road  in  the  state  of  Arizona,  who  shall  willfully 
violate  any  of  the  provisions  of  this  act,  ehall 
be  liable  to  the  state  of  Arizona  for  a  penalty 
of  not  less  than  one  hundred  dollars,  nor  more 
than  one  thousand  dollars,  for  each  offense; 
and  such  penalty  shall  be  recovered,  and  suits 
therefor  brought  by  the  Attorney  General,  or 
under  his  direction,  in  the  name  of  the  state  of 
Arizona,  in  any  county  through  which  soch 
railway  may  be  run  or  operated,  provided,  how- 
ever, Uiat  this  act  shall  not  apply  in  eases  of 
engine  failures  between  terminaiB." 

The  Attorney  General  brought  a  suit  in 
the  na^e  of  the  state  of  Arizona  against  the 
raiVroad  company  to  recover  a  penalty  under 
the  statute.  The  complaint,  in  substance, 
cliarged  tbe  railroad  company  with  willfully 
oi;>erating  a  train  between  certain  terminals 
conslsimg  of  more  than  70  freight  cars  ex- 
clusive of  the  caboose,  which  act  in  operating 
said  train  of  cars  was  not  the  result  of  an 
engine  failure  or  failures  betwe«i  termi- 
nals. The  state  had  the  Judgmrat  as  prayed, 
from  which  the  railroad  company  appeals. 
Paragraph  2166,  supra,  is  not  criticized  as  an 
improper  subject  for  legislative  action,  but 
the  want  of  power  In  the  Legislature  to  en- 
act the  law  Is  asserted  as  the  defense  of  ap- 
pellant to  the  suit ;  the  contention  being  that 
under  section  8  of  article  15  of  the  Gonstl- 
tatlon  tiie  exercise  of  fiuch  governmental 
power  Tests  In  the  Corporation  Commission 
to  the  exclusion  of  any  other  agency  at  goT- 
ernment 

In  the  case  of  State  v.  Tucson  Gas  &  Elec- 
tric Company,  15  Ariz.  2&1,  138  Pac  781,  this 
court  had  occasion  to  consider  this  provision 
of  the  Constitution  with  reference  to  the 
power  to  fix  and  prescribe  Just  and  reason- 
able classifications  to  be  nsed  and  Just  and 
reasonable  rates  and  charges  to  be  made  and 
collected  by  public  service  corporations  with- 
in the  state  for  services  rendered  therein. 
It  was  there  determined  that  such  power  was 
by  the  instrument  vested  exclusively  In  the 
Oori>oratlon  Commission,  but  It  is  obvious 
that  sudi  a  determination  may  not  be  a 
guide  to  the  Sfdutlon  of  the  question  pre- 
sented in  this  record,  and.  In  resting  the  ar- 
gument upon  the  mere  citation  of  toat  case; 
the  appellant  throws  no  ll^t  upon  other 
provisions  of  the  Constitution  that  must  be 
determinative  of  the  matter  now  before  us. 
If  it  can  be  prev^ted,  no  clause,  sentence, 
or  word  in  the  Constitution  shall  be  super- 
fluouSf  void,  or  insignificant ;  It  being  the  duty 
of  this  court  as  an  expositor  to  make  a  con- 
struction of  all  parts  of  the  Constitution  to- 
gether, and  not  of  one  part  only.  It  was  otn 
served  by  the  great  Chief  Justice,  In  Mar- 
bury  T.  Madison,  1  Cranch,  137,  2  h.  i^<L.  60, 
that  It  cannot  be  presumed  that  any  clause 
in  the  Constitution  is  without  effect,  and  a 
ccmstructlon  which  would  lead  to  sudi  re- 
sult is  inadmissible,  unless  the  language  of 
the  Constitution  renders  it  imperative. 

The  appellant,  Arizona  Elastem  Railroad 
Compauy,  is  a  coivoration  for  the  trans- 


portation of  persona  and  property  for  profit 
It  Is  a  railway  heretofore  constructed  In  this 
state.  Section  10  of  article  16  of  the  Con- 
stitution provides: 

"Railways  heretofore  constructed,  or  that  may 
hereafter  be  constructed,  in  this  state,  are  here- 
by declared  public  bigbways,  and  all  railroad, 
car,  express,  electric,  transmlseion,  telegraph, 
telephone,  or  pipe  line  corporations,  for  the 
transportation  of  persons,  or  of  electricity,  mes- 
sages, water,  oil,  or  other  proj^rty  for  profit, 
are  declared  to  be  common  earners  and  subject 
to  control  by  law." 

It  Is  seen  that  the  appellant  comes  within 
the  declaration  of  this  section.  Any  one  who 
contends  that  this  provision  Is  not  to  have 
Its  full  measure  of  application  must  have  a 
case  that  comes  within  some  other  section 
which  cuts  It  down,  or  else  that  the  section 
Itself  Is  so  repugnant  to  the  general  purview 
of  the  Constitution  that  it  can  be  ^ven  no 
rational  meaning.  In  section  10,  supra,  no 
concealment  of  the  meaning  may  possibly  oc- 
cur by  reason  of  the  language  there  employ- 
ed. It  is  plain  and  unambiguous.  Not  a 
dubious  word  ■  appears.  The  general  intent 
and  meaning  of  the  section  stands  out  in 
bold  relief.  A  railway  as  a  public  highway 
and  a  railroad  corporation  within  the  enu- 
meration of  corporations  classed  as  common 
carriers  is  subject  to  control  by  law.  If 
there  be  a  prohibition  or  limitation,  then,  up- 
on the  exercise  of  this  control,  we  must  find 
the  particular  clause  which  subjects  it  to 
a  limitation  or  qualification.  We  have  In 
this  section  a  general  intention  expressed  In 
the  Instrument,  but  If  In  any  other  parts  we 
find  a  particular  Intention  expressed  which 
Is  incompatible  with  this  general  intention, 
the  particular  Intention  Is  to  be  considered 
in  the  nature  of  an  exception.  The  particu- 
lar Intent  incompatible  with  the  general  In- 
tent will  be  treated  as  an  exception;  the 
general  Intent  being  restrained  to  that  extent 
only  as  may  be  imperatively  necessary  to  the 
fitness  of  the  matt»  contained  In  the  exc^ 
tion. 

In  the  Tucson  Gas  A  Mectrlc  Company 
Case,  we  found  a  particular  Intent  In  the  mat- 
ter of  prescribing  classifications,  rates,  and 
charges  to  be  made  and  collected  by  public 
service  corporations  contained  in  section  3 
which  was  incompatible  with  the  general  In- 
tent found  in  section  10;  that  the  authority 
of  the  Corporation  Commission  to  prescribe 
dasslficatlons,  rates,  and  charges  under  said 
section  is  exclusive.  Construing  the  various 
sections  of  article  15  of  the  Constitution  to- 
gether, and  looking  at  the  language  employ- 
ed with  a  regard  to  the  general  purview  of 
the  Instrument,  no  other  construction  Is  pos- 
sible If  its  several  provisions  are  to  be  har- 
monized and  made  into  a  workable  Instru- 
mentality. But  It  by  no  means  follows  that 
such  an  interpretation  calls  for  an  expres- 
sion that  the  people  have  surrendered  all 
governmental  power  over  all  corporations  as 
they  are  classified  ^ther  as  public  service 
corporation^  common  carrlerst  or  public 
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btgbwasv.  Yet.  If  the  rlew  pressed  npon  this 
court  by  the  appellant  Is  to  prevail,  it  nat- 
nrally,  follows  that  the  extent  and  dasticity 
of  the  powor  conferred  upon  the  Corporation 
Commission  tn  section  8  is  subTO«lTe  of  all 
legislative  control  whatsoever,  and  tiiis  re- 
gardless of  other  provisions  to  be  found  In 
the  Constitution  bearing  upon  fbe  matter; 
that,  by  ctmstruetiOD,  seetiai  10  Is  bo  much 
Dead  Sea  fmlt  turning  to  ashes  npon  the 
lips.  It  is  p«4ectly  dear  that  no  such  mean- 
ing can  be  deduced  from  article  15  if  tt  be 
articulated  and  a  general  purview  of  its 
provisiims  obtained.  It  will  be  observed  by 
section  2  that  corporations  are  classified  as 
public  service  corporations: 

"Sec.  2.  All  corporations  other  than  munid- 
pal  engaged  In  carryins  persons  or  property 
tor  hire;  or  in  fomiEliins  gas,  oil,  or  electricity 
for  light,  fael  or  power;  or  in  furnishing  water 
for  irrigation,  fire  protection,  or  other  public 
purpofies;  or  in  furnishing,  for  profit,  hot  or 
cold  air  or  nteam  for  heating  or  cooling^  por> 
posee;  or  in  transmitting  messages  or  farniBhing 
public  telegraph  or  telephone  service,  and  all 
corporations  other  than  munldpal,  operating 
as  common  carriers,  shall  be  deemed  public  serv- 
ice corporati<Hu." 

In  section  8  follows  an  enumeration  of  the 
powers  and  duties  of  the  Corporation  Com- 
mission with  reference  to  thla  class  of  cor- 
porations. In  section  10,  railways  are  de- 
clared to  be  public  highways,  and  after  this 
declaration  follows  an  enumeration  of  cer- 
tain corporations — a  railroad  corporation  be- 
ing Included — which  are  declared  to  be  com- 
mon carriers  and  subject  to  control  by  law. 

Compared  with  section  2,  In  section  10  dif- 
ferent words  are  used.  There  is  a  different 
nomenclature  used  In  placing  these  corpora- 
tions in  the  different  classes.  The  natural 
presumption  would  be  that  the  difference  in 
language  and  In  nomenclature  was  Intended 
to  express  different  ideas;  each  class  to  be 
governed  by  a  separate  purpose  and  to  pro- 
mote a  particular  object  in  view.  The 
change  of  the  form  of  expression  In  the  two 
sections,  in  view  of  the  entire  enactment  in 
which  they  occur,  can  indicate  nothing  else 
than  a  purpose  to  dlffer^tlate  or  change 
the  meaning  of  the  two  sections.  It  is  rea- 
sonably apparent  from  a  consideration  of 
the  language  of  sections  2  and  3  that  the 
idea  there  prevailing  is  the  public  service 
corporation,  with  those  functions  of  the  cor- 
poration uppermost  which  are  called  into  ac- 
tivity and  pertinent  to  its  contact  with  the 
public.  In  short,  the  transaction  of  Its  busi- 
ness with  the  public. 

"Sec.  3.  The  Corporation  Commission  shall 
have  full  power  to,  and  shall  prescribe  Juat  and 
reasonable  classifications  to  be  used,  and  just  and 
reasonable  rates  and  charges  to  be  made  and 
collected,  by  public  service  corporations  within 
the  state  for  service  rendered  therein,  and  make 
reaaonahle  rates,  reffulations,  and  ordert,  hy 
vihich  avch  corporationa  ahatl  be  governed  in 
the  transaction  of  6iiMtt«M  within  the  ttate, 
and  may  prescribe  the  forms  of  contracts  and 
the  systems  of  keeping  accounts  to  be  used  by 
such  corporations  in  transacting  such  business, 
and  make  and  enjoroe  rea90aabl9  rulest  regit- 
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tatione,  and  oriert  for  the  convenienee,  com- 
fort, and  tafety,  and  ike  preservation  of  the 
health  of  the  empU>y4s  and  patrons  of  auch  cor- 
poration, •  •  •     (italies  ours.) 

The  language  of  the  fore  part  ot  thia  sec- 
tim  Is  mandatory  and  compelling.  Tlie  aft- 
er part  la  permissive  and  dlscreUonory.  To 
prescribe  classlflcations,  rates,  and  diarges 
of  pnblic  service  corporations  la  the  duty, 
and  the  escdusive  duty,  of  the  Corporation 
Commission.  Followii^  this  expres8l<ni  of 
duty  Is  the  sentence  **and  make  reasonable 
rales,  regnlatiims  and  orders  1^  whlfdi  audi 
corporations  shall  be  governed  In  the  trans- 
action of  business  within  the  state."  If  a 
man  cannot  be  known  from  Mmnaif,  we  apeak 
in  the  popular  phrase,  then  be  may  be  known 
from  his  associates.  So  with  a  word  or  sen- 
tence lu  the  Constitution  or  statute;  the 
meaning  of  such  a  word  or  phrase,  If  it  be 
doubtful,  may  be  ascertained  by  reference  to 
the  meaning  of  words  or  phrases  associated 
with  it  If  such  happen  to  be  dubious,  the 
meaning  may  be  establlsbed  by  the  context, 
or  by  comparing  them  with  other  words  or 
sentences  in  the  same  instrument.  The  rules 
of  Interpretation  furnish  some  fixed  standard 
by  which  to  measure  these  things,  to  meas- 
ure power  and  to  limit  prohibition. 

It  Is  noted  in  the  first  part  of  section  3 
that  the  full  power  given  to  the  Corporation 
Commission  to  make  reasonaUe  rules,  regu- 
lations, and  orders  by  which  public  service 
corporations  shall  be  governed  in  the  trans- 
action of  business  within  the  state  is  a  grant 
in  general  terms,  and  Is  associated  with  and 
directly  follows  the  full  power  to  prescribe 
classifications,  rates,  and  charges,  which  is  a 
spedflc  power  granted  in  particular  terms 
and  directly  related  to  the  subject  matter  of 
the  transaction  of  its  business  by  a  public 
service  corporation.  Whether,  if  there  be 
doubt  as  to  the  extent  of  the  power  thereby 
granted  in  general  terms,  such  doubt  may  be 
reasonably  resolved  by  considering  the  two 
grants  of  power  together,  one  specific  and  the 
other  general,  under  the  maxim  noedtur  a 
sodls,  or  within  the  rule  governing  the  con- 
struction of  statutes  that  general  terms  fol- 
lowing particular  ones  must  be  tied  to  and 
made  only  to  apply  to  such  things  as  are 
ejusdem  generis  with  those  comprehended  in 
the  specifications,  Is  a  matter  yet  subject  to 
conjecture.  The  case  at  bar  requires  no  solu- 
tion of  the  question  whether  this  grant  of 
general  power  covers  more  or  less  ground 
than  la  reasonably  necessary  and  proper  to 
effectuate  the  objects  ot,  and  give  fall  ect 
and  vitality  to,  the  grant  of  8i>edflc  power. 
We  merely  glance  In  at  the  door,  because  the 
facta  of  this  case  require  no  critical  survey 
of  the  contents  of  the  room.  But  we  are 
clearly  of  the  opinion  that  the  general  pow- 
ers granted  imperatively  In  ttie  first  part  or 
section  3  have  not  the  same  meaning  and 
puri>ose  whldi  la  contained  In  the  pomlsslve 
power  granted  to  the  Owporatlon  Commlfl- 
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Blon  to  make  and  enforce  reasonable  rules, 
regulattona,  and  orders  for  the  convenience, 
comfort,  and  safety,  and  tbe  preservation  of 
the  health  of  tbe  employes  and  patrons  of 
public  service  corporations,  which  grant  of 
power  la  contained  In  the  last  part  of  the 
section.  That  these  two  grants  of  power  not 
only  admit  of  but  demand  two  separate 
senses.  If,  by  construction,  the  first  general 
grant  Is  made  to  cover  all  power  whatsoever, 
and  be  exclusive  of  any  other  agency,  then 
the  spedflc  exclusive  power  to  prescribe 
classifications,  rates,  and  charges  Is  superflu- 
ous, as  Is  also  the  permissive  authority  given 
to  make  and  enforce  reasonable  rules,  regu- 
lations, and  orders  for  the  convmience,  com- 
fort, and  safety,  and  the  preservatton  of  the 
health  of  the  employes  and  patrons  of  the 
pabllc  service  corporations.  It  must  like- 
wise follow  as  a  natural  sequence  that  sec- 
tion 10  of  article  15  of  the  Oonstitntlon  Is  al- 
90  a  anperflui^ ;  that  tbe  words  designating 
railways  as  public  highways,  and  railroad 
«orporatloiiB  as  common  carriers,  and  sub- 
jecting them  to  tlie  omtrol  of  tbe  law,  are 
the  men  skins  of  thoa^t  with  no  body  or 
meaning  whatsoerer:  that  the  entire  section 
Is  an  erotic  Incambering  the  ground  of  the 
G<nutitutlon,  and  not  a  plant  indl^ous  to  its 
solL  We  are  not  called  npcm,  nor  Is  this  court 
permitted,  to  Involve  its  provisions  with  an 
inoongmity  which  must  result  In  so  manifest 
an  absurdity.  By  comparing  the  command- 
ing words  employed  In  tbe  first  part  of  sec- 
tion S  with  the  permlsdve  words  f6und  In 
tlw  last  part  tiiereof,  and  measnrli^  thou 
the  extent  ot  power  reserved  In  section  10  to 
the  l^ElslaUTe  branch  of  the  government,  we 
are  thus  attorded  opportune  and  helpful  In- 
dication that  tbe  grant  of  power  contained  In 
tbe  first  part  of  section  3  Is  not  to  be  applied 
without  some  limitation.  It  Is  perfectly  dear 
that  neither  by  direct  language,  nor  by  any 
necessary  Implication,  from  the  powers  grant- 
ed to  the  Corporation  Commlssloo  In  section 
8,  is  the  police  power  in  this  state  over  a 
railway  as  a  public  highway,  or  over  a  rail- 
road corporation  as  common  carrier,  vested 
axdustvely  In  the  Corporation  Commission. 
It  Is  equally  dear  that  this  power  of  the 
state  over  a  railway  as  a  public  highway, 
and  over  a  railroad  corporation  as  a  common 
carrier,  may,  by  a  plain  mandate,  and  In  the 
emphatic  language  of  the  Constitution,  be 
exercised  by  the  lawmaking  department  of 
the  government  This  Is  the  extent  of  the 
matter  that  must  now  be  determined. 

That  the  statute,  in  this  case  attacked  for 
want  of  power  in  the  Legislature  to  enact  it, 
has  a  substantial  relation  to  an  object  as  to 
which  the  state  is  competent  to  legislate  un- 
der its  police  power  Is  not  questioned,  and 
the  exercise  of  that  power  by  the  Legisla- 
ture, being  nowhere  denied  In  the  Constitu- 
tion, but  expressly  sanctioned  and  reserved 
by  the  instrument  to  the  legislative  depart- 
ment, it  foUoivs  that  the  Judgment  of  tbe  so* 


perlor  court  must  be  affirmed.  It  Is  so  or- 
dered. 

SOSS,  J.,  concurs. 

CUNNINGHAM,  J.  (concurring  specially). 
Paragraph  2166,  Revised  Statutes  of  Arizona 
(Civ.  Code)  1913,  attacked  In  this  appeal  on 
the  grounds  of  constitutional  invalidity  ow- 
ing to  a  lack  of  power  In  the  Legislature  to 
«iact,  is  In  eEtect,  if  valid,  a  restriction  upon 
tbe  charter  rights  granted  tbe  appellant  by 
tbe  general  law  of  its  organization.  Subdi- 
visions (12)  and  (14)  of  paragraph  2151  of 
chapter  4,  title  9,  of  the  Revised  Statutes  of 
Arizona  (Civ.  Code)  1913,  grant  to  railroad 
corporations  organized  thereunder  power: 

(12)  "To  eatablisb.  execute  and  enforce  all 
useful  and  proper  rules  and  regulations  for  the 
management  of  their  trains  and  bDsiness,  and 
to  Becare  tbe  comfort,  safety  and  good  behavior 
of  their  passengers,  employes  and  agents;"  end 
(14)  "flodk  corporations  shall  have  such  further 
powers  as  may  be  necessary  to  enable  them  to 
exercise  and  enjoy,  fully  and  completely,  the 
powers  granted  by  this  title,  and  generally  all 
such  powers  as  are  usually  conferred  upon,  re- 
quired and  exercised  by  railroad  companies." 

Paragraph  2160,  Id.: 

"  •  •  •  And  generally  for  the  purpose  of 
constructing  and  maintaining  and  operating 
said  railroad  *  •  *  and  carrying  on  their 
business,  eaid  corporations  shall  nave  and  pos- 
sess all  tbe  rights,  powers,  and  privileges  which 
are  enjoyed  by  natoial  persons.*^ 

The  matter  of  the  number  of  cars  making 
up  a  train  moved  over  a  railroad  Is  a  matter 
pertaining  to  tbe  operation  of  trains,  and 
prindpally  concerns  the  corporation  and  Its 
employes.  The  public  Interests  are  tmly  re- 
motely affected  by  the  length  of  tiie  trains 
moved.  A  natural  pers(m  o^atSng  a  rail- 
road would  certainly  have  tbe  right,  power, 
and  privilege,  unless  restricted  by  law,  to  or^ 
der  made  np  a  train  consisting  of  any  number 
of  cars,  and  require  soc^  train  to  be  moved 
over  bis  railroad  to  the  desired  destination. 

No  pretense  Is  made  that  the  Corporation 
Commlssltm  Is  granted  power  under  section  8 
of  artide  15  of  tbe  Constitution  to  make 
rules,  regulations,  and  orders  which  have  the 
effect  of  altering,  amending,  or  repealing  tbe 
charter  rights  or  powers  of  public  service 
corporations.  Section  2,  artide  14,  State 
Constitution,  reserves  to  the  legislative  power 
of  the  state  the  exclusive  right  to  interfere 
with  the  charter  powers  of  corporations  form- 
ed under  general  law,  as  follows: 

"  *  *  *  Laws  relating  to  corporations  may 
be  altered,  amended,  or  repealed  at  any  time, 
and  all  corporations  doing  business  in  the  state 
may,  as  to  such  business,  be  r^pilated,  limited, 
and ,  restrained  by  law." 

Hence  the  charter  rights  of  railroad  cor- 
porations organized  under  the  provislcms  of 
chapter  4  of  tiUe  9.  Revised  Statutes  of  Ari- 
zona 1913,  to  move  trains  composed  of  any 
number  of  cars,  was  subject  to  regulation, 
limitation,  or  restraint  by  law.  The  agency 
prescribing  the  "law"  providing  the  regula- 
tion, limitation,  or  restraint  to  whidi  tbe  gen- 
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eral  Incoiporatlng  laws  are  subject,  of  wblch 
tbe  cotporaUon  bad  notice  at  the  time  of  Its 
organization,  Is  deflnitely  ascertained  by  ref- 
erence to  section  14  of  article  14,  State  Con- 
stitution, reading  as  follows: 

"This  article  shall  not  be  construed  to  deny 
tbe  right  of  tbe  legislatiTe  power  to  impose  oth- 
er coaditioDs  upon  corporations  than  those  here- 
in contained." 

Section  1,  article  4,  State  Constitntlon,  ex* 
pressly  confines  the  exorcise  of  the  legislative 
power  of  government  to  a  Legislature,  with 
a  reserved  power  In  tbe  people  to  propose 
laws  and  amendments  to  tbe  Constitution  and 
to  enact  or  reject  such  laws  and  amendments 
at  the  polls,  independently  of  the  Legislature. 
Uence  tbe  power  of  the  Legislature  to  enact 
paragraphs  2166  and  2168,  prescribing  a  regu- 
lation limiting  the  power  of  the  appellant  cor- 
poration in  the  operation  of  Its  freight  trains 
with  regard  to  tbe  number  of  cars  composing 
such  trains,  and  prescribing  a  penalty  for  a 
violation  of  such  regulation,  Is  a  valid  exer^ 
else  of  legislative  authority  reserved  In  tbe 
government.  This  power  Is  reserved  to  be 
exercised  only  by  the  legislative  power  of  tbe 
government.  Tbe  power  Is  not  reserved  to 
be  exercised  by  the  Corporation  Commission, 
but  by  the  leglslatlTe  power  alone.  Tbe  in- 
timate relation  of  the  public  to  the  acts  regu- 
lated by  paragraphs  2166,  which  would 
bring  the  regulation  within  the  police  power 
to  malve,  is  absent  from  this  case,  but  ample 
power  is  held  in  reserve  by  the  constitutional 
provisions  indicated  to  authorize,  and  does 
authmize,  the  enactments  in  questl<m  by  the 
Legislature, 

I  concur  In  the  order  of  the  court,  but  I 
do  not  concur  in  placing  the  authority  of  the 
Legislature  to  enact  the  law  upcm  the  police 
power  of  soTeminent  I  prefer  to  base  the 
legislation  upon  the  powers  expressly  reserv- 
ed, and  to  hold  tbe  exercise  of  tbe  powers  so 
clearly  ffllllng  witbln  the  crastltutional  reser- 
Tatlo&s.  The  judgment  should  be  affirmed. 

(19  Arts.  418) 
McEEE'S  CASH  STOBE  v.  OTERO  «t  aL 
(No.  1879.) 

(Snpreme  Court  of  Arizona.   March  80,  1918.) 

1.  cobpobations  «=>430  —  pbincifai.  and 
Agent— Mutual  Liabilitibs— Lease. 

If  lessee  was  acting  for  a  corporation,  but 
executed  the  instrument  in  his  own  name,  cove- 
nanting  personally  to  pay  the  rent  aa,  between 
him  and  tbe  lessor,  be  is  liable  for  rent,  and  tbe 
corporation,  being  the  real  principal.  Is  also  lia- 
ble therefor,  although  its  name  does  not  appear 
upon  the  face  of  the  Instrament. 

2.  LaNDLOBD  AlfD  TinANT  ^9208(1)— LlABIL- 

rrr  or  Lessbb  tob  Pathbnt  of  Rcht— As- 

8ION1CBKT. 

Wliere  lessee  contracts  Individually  and  as- 
signs the  lease  to  a  corporation,  tbe  liability  of 
lessee  for  payment  of  rent  rested  on  privity  of 
contract  wbtch  did  not  terminate  on  the  assign- 
ment of  lease  which  merely  terminated  the  privi- 
ty of  estate,  and  it  matters  not  that  lessor  ac- 
cepted assignee  and  collected  rent  from  it. 


3.  Lakdlobd  and  Tenant  <8=> 225— Lease- 
Actions  FOB  Rbnt-^oint  LiABiurr  or  Ae> 

SIONEB  AND  LBSSBX. 

Where  there  is  a  joint  liability  of  lessee  and 
his  assignee  for  the  payment  of  rent  under  cove- 
nant of  the  lease,  the  lessor  may  pursue  his  rem* 
edy  against  both  at  the  same  time. 

4.  Landlord  and  Tenant  <8=> 208(2) — L«a8« 
— assiqnhen-i^llabilitt  of  assioneb  fob 
JIent. 

The  liability  of  the  assignee  of  a  lease  is 
based  upon  the  leasehold  interest,  and  attaches 
by  privity  of  estate,  and  continues  not  only  dur- 
ing actual  possession  of  premises,  but  until  ter* 
minatioa  or  reassignment  of  lease. 

5.  Appeal  and  Ebbob  «=»ti83— Invited  Eb- 

BOB. 

Where  the  trial  judge  was  led  into  tbe  error 
of  submitting  a  question  of  law  to  tbe  jury  by 
stipulation  betwem  tbe  attorneys,  such  error 
forms  no  liasis  for  complaint  by  one  of  the  par- 
ties to  the  stipulation. 

Appeal  from  Superior  Court,  Maricopa 
County ;  F.  H.  Lyman,  Judge. 

Action  by  Maria  O.  Otero  against  McKee's 
Cash  Store,  a  corporation,  and  another. 
Judgment  for  plaintlfEt  and  defendant  named 
appeals.  Affirmed. 

George  3.  Stoneman,  of  Pbosnlx,  tor  &mti- 
lant  a  r.  Atnswortta  and  rred  Blair  Town- 
send,  boOi  <a  Pbcenix,  fbr  appellees. 

FRANKLIN,  C.  J.  The  appeUee  Maria  O. 
Otero  brought  this  salt  to  recover  of  tbe 
pellant,  McEee'a  Cash  Store,  and  aifieUee 
O.  W.  M(£ee  tbe  rent  for  an  iui»plred  term 
of  a  written  lease,  said  lease  being  for  a 
term  of  five  years,  from  April  1,  1913.  to 
April  1,  1918.  Tbe  cause  was  tried  to  a 
court  and  jury,  and  at  tbe  dose  of  tbe  tes- 
timony the  court,  on  its  own  motion,  directed 
a  verdict  for  tbe  plaintiff  against  both  ae- 
fendants,  and  submitted  to  the  jury,  on  cue 
stipulation  ot  the  .  attorneys  for  tbe  d^end- 
ants,  the  Question  whidi  of  said  defendants 
was  primarily  liable  to  the  plaintiff  for  the 
payment  of  said  judgment.  The  verdict  of 
the  jury  being  that  McKee's  Cash  Store  was 
primarily  liable,  the  judgment  was  entered 
accordingly.  McKee's  Cash  Store  appeals. 
Tbe  question  in  tbls  case  Is  whether,  as  be- 
tween the  appellee  Maria  O.  Otero  and  Mc- 
Kee's Cash  Store,  the  latter  Is  liable  for  the 
payment  of  tbe  rent  The  lease  was  In  writ- 
ing and  purported  on  its  face  to  be  made 
by  C.  W.  McKee  with  Maria  O.  Otero.  It  Is 
a  simple  nonnegotlable  contract  There  is  no 
covenant  in  the  lease,  nor  Is  there  any  stat- 
utory provision  restraining  an  assignment  of 
the  lease. 

The  uncontradicted  testimony  shows  that 
McKee's  Cash  Store  was  a  corporatloD  en- 
gaged In  carrying  on  a  grocery  business  In 
the  city  of  Phcenli.  It  occupied  the  Tallwt 
Building  at  the  comer  of  First  avenue  and 
Adams  street  It  was  a  family  concern,  con- 
sisting of  a  father  and  two  sons.  H.  A.  Mc- 
Kee, the  father,  was  president  C.  "W.  Mc- 
Kee vice  president  and  general  manager,  and 
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C.  E.  McKee  the  secretary.  O.  W.  McKee 
practically  controlled  the  business.  In  the 
business  transactions,  the  corporation  some- 
times used  the  corporate  name  and  some- 
times the  name  of  C.  W.  McKee.  The  cor- 
poration bad  added  other  lines  to  Its  stock, 
and  this  enlarged  business  required  addition- 
al space.  Mrs.  Otero  owned  a  baildtng  on 
Adams  Street  in  the  rear  ot  the  one  the 
corporation  occupied,  and  It  decided  to  lease 
these  adjoining  premises  from  her.  The  ne- 
gotiations for  the  lease,  which  finally  result- 
ed in  the  execution  of  the  Instrument  upon 
which  this  suit  Is  based,  were  carried  on  be- 
tween Arthur  M.  Otero  as  agent  for  Mrs. 
Otero  and  C.  W.  McKee  as  agent  for  the 
McEee's  Cash  Store.  It  was  known  to  the 
parties  that  HcEee  was  contracting  as  agent 
for  McKee's  Gash  Store. 

After  the  execution  ot  the  lease  on  Mardi 
11,  1913,  CL  W.  McEee  in  writing  on  the 
ba<^  of  the  instrument  formally  assigned  the 
leasebcdd  Interest  to  McKe^a  Gash  Store. 
ISxe  term  conunoiced  April  1,  1913,  and  on 
or  about  that  day  the  corporation  went  into 
possession  of  the  leased  premises.  This  was 
done  wtUi  the  fall  knowledge  <tf  the  drcnm- 
stances  on  the  part  of  all  the  directcws  and 
atot^holders  of  the  corporation.  The  corpo- 
ration thereafter  occulted  the  premises,  with 
the  reception  of  a  certain  portion  which  It 
sublet  to  another  person.  This  sublease  was 
made  for  the  corporation  In  the  name  of  0. 
W.  McEee.  At  the  stipulated  times  the  cor- 
poration paid  to  -  Mrs.  Otero  the  rent,  and 
also  collected  and  received  for  Its  own  use 
the  rental  from  the  subtenant.  This  con- 
tinned  until  February  1^  1916,  when  the  Mc- 
Eee's Cash  Store,  without  any  reassignment, 
vacated  and  abandoned  the  premises  and  re- 
fused to  pay  rent  thereafter.  On  July  31, 
1914,  A.  D.  Stewart  bought  some  of  the  cap- 
ital stock  and  became  an  officer  of  the  cor- 
poration. After  the  premises  were  vacated 
the  controvezsy  arose  as  to  who  was  bound 
by  the  lease  because  Mr.  Stewart  had  not 
known  what  took  place  prior  to  July  31, 
1914.  when  he  became  interested  in  the  busi- 
ness. 

[1]  The  complaint  was  drawn  upon  the 
theory  that  C.  W.  McKee  leased  the  proper- 
ty individually,  and  thereafter  assigned  the 
leasehold  estate  to  the  McEee's  Cash  Store. 
Upon  the  facts  of  this  case,  however,  the  lia- 
bility of  the  defendants  Is  so  plain  In  either 
of  two  aspects  presented  by  the  testimony 
that  we  should  be  astute  to  uphold  the  Judg- 
ment of  the  superior  court  If  McKee,  in 
executing  the  lease,  was  acting  for  and  on 
behalf  of  the  corporation,  nevertheless  be 
executed  the  Instrument  In  his  own  name, 
coTCTantlng  personally  to  pay  the  rent,  and 
as  between  him  and  the  lessor  he  is  liable 
for  the  payment  of  the  rent  But,  the  cor- 
pOTfttion  being  the  real  principal  and  the 
party  for  whose  beneSt  the  contract  was 
madek  it  is  also  liable  for  the  taiU  The 


highly  technical  rule  tliat  those  persons  only 
ean  be  charged  who  appear  upon  the  face 
of  the  Instrument  to  be  parties  to  It  does 
not  obtain  here.  Arizona  Life  Insurance  Co. 
T.  Llndell,  15  Ariz.  471,  140  Pac.  60.  Mr. 
Justice  Holmes,  in  Bylngton  v.  Simpson,  134 
Mass.  169,  45  Am.  Rep.  314,  said: 

"Whatever  the  original  merits  of  the  rnle  that 
a  ^arty  not  mentioned  in  a  simple  contract  tn 
writing  may  be  charged  as  a  principal  apon  oral 
evidence,  even  where  the  writing  gives  no  indica- 
tion of  an  intent  to  bind  any  other  person  than 
the  signer,  we  cannot  reopen  it,  for  It  is  aa 
well  settled  as  any  part  of  tte  law  of  agency." 

Mechem  sftys: 

"For  the  porpose  of  identifying  the  principal, 
parol  evidence  may  be  admitted.  It  does  not 
violate  the  principle  which  forbids  the  contradic- 
tion of  a  written  agreement  by  parol  evidence, 
nor  that  which  forbids  the  discharging  of  a  par- 
ty by  parol  from  the  obligations  of  bis  written 
contract  The  writing  is  not  contradicted,  nor 
is  the  agent  discharged;  the  result  Is  merely 
that  an  additional  party  is  made  liable."  Para< 
graph  1733,  Mechem  on  Agency. 

See,  also,  Tiffany.  Landlord  and  Tenant, 
par.  67b,  and  par.  ISle. 

''It  (s  no  contradiction  of  a  contract  which  Is 
silent  as  to  the  fact  to  prove  that  a  party  is 
acting  therein  not  on  his  own  behalf,  but  for  an- 
other. 'This  does  not  deny,'  said  Parke,  B.. 
'that  it  is  binding  on  those  whom  on  the  face  ot 
It,  it  purports  to  bind;  but  shows  that  it  also 
binds  another,  by  reason  that  the  act  of  the 
a^ent  in  signing  the  agreement  in  parsuance  of 
his  authority  is,  in  law,  the  act  of  the  princi- 
pal."  Bish.  Cont  par.  1084. 

[2]  In  these  circumstances  there  Is  a  dou- 
ble obligation,  although  there  can  be  but  one 
satisfaction.  In  the  other  aspect  of  the  case, 
If  McKee  contracted  this  lease  Individually 
and  assigned  the  leasehold  estate  to  the  Mc- 
Kee's Cash  Store,  the  liability  of  the  defend- 
ants to  plaintiff  Is  not  substantially  different 
than  if  the  lease  had  been  executed  In  the 
name  of  C.  W.  McKee  Individually,  but  In 
fact  for  the  McKee's  Cash  Store  as  principal. 

Mr.  Washburn  sums  up  the  doctrine  In 
question  as  follows: 

"There  is  an  Important  distinction  to  be  ob- 
served between  express  and  implied  covenants  in 
a  lease  since-  one  who  enters  into  an  express 
covenant  remains  bound  by  it  though  ithe  lease  bo 
assigned  over,  while  such  as  are  implied  are  co- 
extensive only  with  the  occupation  of  the  prem- 
ises; the  lessee,  for  instance,  not  being  liable 
under  his  implied  covenant  for  rent  after  his  as- 
signment to  another,  and  the  acceptance  of  rent 
by  the  lessor  from  the  assignee.  The  lessee  re- 
mains liable  upon  his  express  covenant  to  pay 
rent  notwithstanding  bis  having  assigned  his 
lease  with  the  lessor's  assent  and  the  lessor  may 
have  accepted  rent  from  the  assignee.  The  les- 
sor, In  such  case,  may  sue  the  lessee,  or  his  as- 
signee, or  both,  at  his  election  and  at  the  same 
time  though  he  can  have  but  one  satisfaction. 
The  lessee  continues  liable  upon  his  personal 
covenant.  In  the  nature  of  a  surety  for  his  as- 
signee, who  is  altimately  liable  to  him  for  the 
amount  paid  by  him.  But  the  liability  of  a  les- 
see upon  the  implied  covenants  in  his  lease  con- 
tinues only  so  long  as  be  holds  the  estate,  where 
he  assigns  with  the  consent  of  the  lessor,  and 
depends  upon  the  privity  of  estate.  This  is  true 
in  respect  to  assignees,  both  as  to  express  and 
implied  covenants,  and  their  liabili^  ceases  with 
the  privity  of  estate  between  tliem  and  the  les- 
sors. Such  aasigneib  therefore,  is  not  liable  for 
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any  breach  committed  before  lie  became  as- 
signee, nor  for  aoy  such  breach  occarring  after 
he  has  parted  with  the  estate  and  posaessioti  to 
a  new  assignee,  although  he  did  this  for  the  very 
purpose  of  escaping  sach  liabillt;,  becaase  by  bo 
doing  he  destroys  the  privity  of  estate  on  which 
it  depends."  Washbam  on  Real  Property  (4th 
Ed.)  pp.  493,  494. 

[3]  The  lease  contained  an  express  oove- 
nant  to  pay  rent,  and  the  liability  of  the  les- 
see rests  on  privity  of  contract  which  did 
not  terminate  on  the  assignment  of  Uie  lease; 
The  aaslgnment  merely  terminated  the  privi- 
ty of  estate,  and,  this  being  so,  it  matters 
not  If  the  le»or  accepted  the  assignee  as  such 
and  collected  the  rents  from  it  There  was 
a  Joint  liability  of  the  assignee  and  lessee, 
and  the  lessor  had  the  right  to  pursne  his 
remedy  against  both  at  the  same  time,  though, 
of  course,  with  bat  one  satisfaction.  See 
McBee  t.  Sampson  (a  C.)  66  Fed.  410;  Whet- 
stone T.  McCartney,  32  Uo.  App.  430;  Peo- 
ple T.  German  Bank,  126  App.  DlT.  231,  110 
N.  T.  Supp.  291;  Schlesfaiger  t.  Perper»  70 
Mlsa  Rep.  200, 126  N.  Y.  Supp;  731. 

[4]  The  liability  of  a  W.  HcKee  attaches 
by  privity  of  contract,  and  the  as^gnment  to 
McKee's  Cash  Store  containing  no  express 
condition  on  Its  inrt  to  pay  the  rents  reserv- 
ed for  the  term.  Its  Uability  attaches  by  priv- 
ity of  estate;  The  right  to  enj<^  the  lease- 
hold Interest  as  dlstlngolshed  trom  the  ac- 
tual po88esst(xi  of  the  premises  Is  the  prin- 
ciple upon  which  rests  the  assignee's  liability 
to  the  lessor.  In  Mollne  v.  Portland  Brew- 
Ing  Co.,  73  Or.  532,  144  Paa  572,  the  court 
said: 

"The  as^gnee  of  the  lease  becomes  liable  for 
the  rent  by  reason  of  the  privity  of  estate,  and 
not  by  reason  of  the  occupancy  of  the  premises; 
and  by  mere  abandonment  thereof  be  cannot  es- 
cape liability.** 

See,  also,  BIcLean  r.  Caldwdl,  107  Tenn. 
138,  64  S.  W.  16;  Chicago  Attachment  Co.  r. 
Davis  Sewing  Machine  Go.  (UL)  26  N.  E.  609; 
Bonettt  V.  Treat,  91  CaL  22S,  27  Pac.  612,  14 
L;  R.  A.  ISL 

If  the  McKetfs  Cash  Store,  as  assignee, 
wished  its  liability  to  pay  rent  to  continue 
only  during  its  actual  possession  of  the  prem- 
ises, It  should  have  reassigned  the  lease  as 
well  as  abandoned  the  possession.  By  so 
doing  the  privity  of  estate  would  have  ter- 
minated. If  appellant  had  been  in  posaessloa 
of  the  premises  when  tiie  rent  accmedt  the 


presumption  would  have  been  that  it  occu- 
pied under  the  lease.  The  rule  being  that 
when  a  person  other  than  the  lessee  is  In  pos- 
session of  leased  premises  when  the  rent  ac- 
crues, or  has  occupied  the  whole  of  the  unex- 
pired term  of  the  lease.  In  an  action  by  the 
lessor  to  recover  rent  from  such  person,  the 
presamptlon  is  that  the  occupancy  is  under 
an  assignment  of  such  lease.  Such  presump- 
tion, however,  Is  rebuttable,  and  may  be  over- 
thrown 1^  shovrlng  a  difterent  relation  ex- 
ists between  the  occupant  and  lessee.  One 
of  the  leading  cases  to  this  effect  is  Bedford 
y.  Terhune,  30  N.  T.  453,  86  Am.  Dec.  391. 
See,  also,  Leadbetter  v.  Pewtherer,  61  Or. 
168, 121  Pac  709,  Ann.  Cas.  1914B.  464;  Me- 
Adam,  Landlord  and  Tenant,  p.  064;  24  Cyc 
1181,  1222;  1  TU&my.  Landlord  and  Tenant 
p;  060.  While  such  a  iwesumptlon  would, 
perhaps,  not  exist  under  the  tacts  of  this 
case,  the  McKee's  Cash  Store  having  aban- 
doned the  prendses  before  the  rent  in  suit 
accrued,  nevertheless  the  fact  that  the  corpo* 
ration  weat  Into  possession  of  the  premises 
at  the  beginning  of  the  term,  paid  the  rents 
to  the  lessor,  and  received  the  rents  from  a 
subtenant  during  Its  occupancy,  would  not 
detract  from  the  positive  testimony  of  C  W. 
McKee  that  he  assigned  the  lease  to  the 
corporation  and  put  it  into  possession  of  fho 
property  under  the  lease  and  its  asalgnm«it, 
but  rather  tend  to  ocnroborate  his  testimony. 

We  can  entertain  no  doubt  that  on  either 
of  the  grounds  stated  the  uncontradicted  tes- 
timony showed  a  liability  on  the  part  of  both 
defendants  to  appellant.  A  contrary  verdict 
would  find  no  substantial  support  in  the  evi- 
dence. As  between  the  defendants  C.  W.  Mc- 
Kee and  the  McKee's  Gash  Store,  the  liability 
of  McKee  was  In  the  nature  of  a  surety  for 
the  corporation;  the  latter  being  ultimately 
liable  to  McKee  for  any  amount  paid  by  him, 
whether  as  agent  for  his  principal  or  as  as- 
signor for  his  assignee, 

[S]  The  trial  Judge  was  led  into  the  error 
of  submitting  a  pure  question  of  law  to  the 
Jury  by  stipulation  between  the  attorneys  for 
the  defendants.  If  In  doing  this  error  was 
committed.  It  affords  no  basis  for  complaint 
by  one  of  the  parties  to  the  sttpnlatlcm. 

Upon  the  whole  case,  the  Judgment  is  right, 
and  ought  to  be  aflbmed.  It  is  ao  ndered. 

ROSS  and  OUNNINOHAU,  JJ^  OMiciir. 
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STCART  ».  KANSAS  OITT.    (No.  21247.) 
(Supreme  -  Coart  of  Kansas.    Jan.  12,  1918. 
On  Rehearing,  April  12,  191&) 

(Syllabut  by  the  Court.) 

1,  Master  and  Sebvant  «=>373— Wobkmen's 

COUPENSATION  ACT— "InJUBT  BT  ACCIDENT 

Abisinq  Out  or  KHPLOTUsnr." 
An  employs  was  injured  hj  bavins  mortar 
playfully  or  wantonly  thrown  into  bis  eye  by 
a  fellow  workman.  The  injured  employ^  was 
at  the  time  engaged  in  his  regular  work  of  mix- 
ing and  carrying  mortar.  The  fellow  workman 
was  in  tibe  habit  of  playing  pranks  or  jokes 
on  the  other  workmen,  and  that  habit  was  known 
to  the  immediate  superiors  of  the  injured  em- 
cioy4.  The  employment  was  governed  by  the 
"orkmen's  Compensation  Act  (Gen.  St  1915, 
S^&-5842).  ileld,  that  the  injured  employ^ 
entitled  to  compensation  under  that  act  for 
the  injuries  inflicted  on  him  \  and  further  Aeld 
that  the  mere  fact  that  an  injury  to  an  employ^ 
is  occasioned  by  the  sportive  or  malicious  act 
of  a  fellow  employs  does  not,  of  itself,  estab- 
lish that  the  injury  arose  out  of  the  employ- 
ment 

2.  Mabteb  and  Sebtaht  ^=>378— Wobkuen's 
coupbnsation  act -r  i njubibs— compensa- 
TION. 

Under  the  .Workmen's  Compensation  Act,  a 
workman,  who  is  injured  by  accident  .aTising  out 
of  and  in  the  course  at  the  performance  of  .his 
labor  is  entitled  to  compensation,  although'  he 
cannot  explain  how  the  accident  occurred. 
8.  Master  and  Sbevant  «s»385(19)— Wobe- 

MEN'S  COICPIKSATION  IjAW  —  EXCESSIVE 
AWABD. 

The  amount  of  compensation  fixed  by  the 
Judgment  don  not  appear  to  be  excesaiTe. 

On  Rehearing. 
(Additional  Byltabut  bp  Editorial  Btaff.) 
4.  Mastbb  and  Servant  <8=»408— Wobkmkn'b 

COKPENBATION  ACT  —  CaDSB  OF  InJURT— 

Question  for  Jurt. 
In  an  action  for  compensatiou  under  the 
Workmen's  Compensation  Act  held,  on  the  evi- 
dence, that  whether  plaintiff  was  injured  by 
mortar  thrown  by  a  fellow  servant  m  sport, 
whether  the  fellow  servant  habitually  indulged 
in  dangerous  play,  and,  if  so,  whether  such 
habit  was  known  'to  defendant  were  questions 
for  the  Jorj. 

Appeal  txom  DlatHct  Coart,  Wyandotte 

C01IDt7. 

Action  by  Olayton  L.  Stoart  ^Inst  the 
Cily  ot  Kansas  C^ty*  Kan.  Judgment  award- 
Ins  conqiensatlon  under  Workmen's  Oompen- 
satlcm  Act,  and  d^endant  appeals.  Revers- 
ed, and  new  txial  directed  upon  particnlar 
questlOTS. 

Lee  Judy,  of  Kansas  City,  Kan.,  Hogsett 
&  Boyle,  of  Kansas  City,  Mo.,  and  T.  F. 
Rnilsback,  Thomas  M.  Van  Cleave,  and  H.  J. 
Smith,  all  of  Kansas  City.  Kan.,  for  appel- 
laot  Emerson  &  Smith,  of  Kansas  City, 
Kan.,  for  appellee. 

MARSHALL,  J.  The  plaintiff  recovered 
Judgment  under  the  Worlimen's  Compensa- 
tion Act  for  $1,690,  and  the  defeodaot  ap- 
peals. 

The  plaintiff  was  employed  by  the  defend- 
ant as  a  laborer  In  the  defendant's  water 


and  ll^t  departmrat,  and,  at  the  time  of  the 
injury  which  is  the  basis  of  this  action,  was 
engaged  In  mixing  and  carrying  mortar  to- 
other workmen,  who  were  repairing  Ixrflers 
In  the  defendant's  i^ant  The  other  work- 
men were  working  about  20  feet  above  tbe- 
KTound.  After  mixing  the  mortar,  the  plain- 
tiff carried  it  In  a  bucket  to  a  hook  on  the 
enA  of  a  and  attadied  tlie  bucket  there- 
to,  and  William  Deeds,  one  of  the  workmen,, 
elevated,  the  mortar  uid  delivered  it  to  other 
workmen  who  were  l^ng  brick.  Just  b^on 
he  was  Ininred,  the  plaintift  had  taken  a. 
bncket  ttf  m<ntar  and  attached  it  to  the  rope, 
and  hAd  then  stepped  back  about  25  feet  and, 
looked  up  toward  William  Deeds  to  see  when 
the  budtet  was  returned,  and  to  ascertain  if 
he  wanted  anything.  While  thua  standing,  s 
piece  of  green  mortar  made  of  lime,  sand,  and 
cement  fell  or  was  thrown  into  the  jdaintUTs 
eye,  which  was  thereby  seriously  injured. 

On  the  trial,  the  plaintifl,  in  substance,  tea- 
tifled  that  be  supposed,  but  did  not  know, 
that  Deeds  threw  the  mortar.  The  plaintUL' 
testified,  in  part,  as  follows: 

"Q.  Did  you  sec  Mr.  Deeds  just  before  you 
were  hit?  A.  Yes,  sir.  Q.  What  was  he  do- 
Jew?  a.  Standing  upon  this  platform.  Q. 
Was  he  making  motions  of  any  kind?  A  No. 
Q.  Bad  he  made  any?  A.  Well,  just  before 
this  for  [fell]  in  my  eye,  he  got  down  on  his 
hands  and  knees  and  looked  under  the  platform 
and  made  circular  swing  with  his  right  am 
as  though  reaching  for  somethhig;  idight  hav< 
tossed  something  out  of  bis  hand,  I  couldn'- 
say.  Q.  Did  you  see  any  mortar  leave  his 
hand?  A  No,  sir.  Q.  Did  you  see  any  In  it? 
A.  I  didn't  see  any  in  It  Q.  Toa  thought  at 
the  timo  be  did  throw  It,  did  yon?  A.  Yea,  I 
thought  at  the  time  he  threw  it" 

There  was  abundant  evidence,  largely  In 
the  nature  ot  admissions  made  by  the  plain- 
tiff, to  show  that  Deeds  had  playfnlly  thrown 
the  mortar.  There  was  evidence  to  show 
that  Deeds  was  playful,  sportive,  and  Inclin- 
ed to  play  pranks  or  Jokes  on  his  fellow 
workmen,  and  that  this  was  known  by  bis 
immediate  superiors  at  the  plant 

The  Jury  answered  special  questions  as 
follows: 

"Question  1:  Did  the  injury  to  the  plaintiff 
arise  out  of  and  in  the  course  of  his  employ- 
ment?   Answer:  Yes. 

"Question  2 :  HoW  many  weeks  has  the 
plaintiff  been  totally  incapacitated  for  labor  be- 
yond a  period  of  two  weeks  next  succeeding  the 
date  of  the  injury,  if  any?  Answer:  Seventeen 
weeks. 

"Question  S :  Will  the  plaintiff  continue  to  be 
totally  incapacitated  for  labor  in  the  future, 
and,  U  BO,  for  how  many  weeks  do  yon  find 
such  total  incapacity  win.  In  all  probability, 
continue?    Answer:  Not  totally  incapacitated. 

"Question  4:  How  many  weeks  in  all  do  you 
find  the  plaintiff  has  been  and  will  in  all  prob- 
ability be  partially  Incapacitated  In  the  future, 
beyond  the  period  for  walch  you  allow  htm  for 
total  incapacity,  if  any?   Answer:  397  weeks. 

"Question  5 :  What  is  the  average  weekly 
wages  received  by  plaintiff  in  his  employment 
for  S2  weeks  next  prior  to  the  date  of  the  in- 
jury?   Answer:  $12.00  per  week. 

"Question  6:  If  you  find  the  plaintiff  Is  par- 
tially incapacitated  from  labor  by  Us  Injury,. 
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state  what  he  would  probably  be  able  to  earn  on 
an  average  per  week  at  any  suitable  employment 
during  tbe  period  of  sucb  partial  incapacity, 
which  period  must  not  extend  beyond  eight 
years  after  the  date  of  tbe  injury.  Answer: 
$4.00  per  week." 

[1]  1.  The  defendant's  argument  Is  prin- 
cipally based  on  tbe  theory  that  Deeds,  In  a 
spirit  of  sport,  threw  the  mortar  at  the  plain- 
tiff, and  that  the  mortar  hit  the  plaintiff  in 
the  eye.  The  defendant  contends  that  It  is 
not  liable  for  an  Injury  inflicted  on  one  of 
Us  workmen  by  another  workman  when  the 
latter  Injures  the  former  by  some  prank, 
sport,  or  play,  or  even  by  an  assault.  The 
matter  now  complained  of  was  presented  to 
the  trial  court  In  a  number  of  forms.  (1) 
At  the  close  of  the  plaintiff's  evidence,  the  de- 
fendant asked  that  the  Jury  be  Instructed  to 
return  a  verdict  In  favor  of  the  defendant. 
The  request  was  refused.  (2)  At  the  close  of 
all  the  evidence,  the  defendant  again  asked 
that  the  Jury  be  Instructed  to  return  a  ver- 
dict In  favor  of  the  defendant.  The  request 
was  again  refused.  (3)  The  defendant  re^ 
•quested  an  instruction,  substantially,  that  if 
ttie  plaintWs  Injury  was  caused  by  a  fellow 
employ^  throwing  mortar  at  the  plaintiff,  ei- 
ther maliciously  or  in  sport,  the  plaintiff 
could  not  recover  for  the  resulting  injury. 
No  such  instruction  was  given.  The  court 
Instructed  the  Jury  as  follows: 

"You  are  further  instructed  that  before  the 
plaintiff  is  entitled  to  recover  he  must  show  hj 
a  preponderance  of  the  evidence  that  the  acci- 
dent complained  of  ia  one  which  arose  out  of 
and  in  the  course  of  his  employment,  and  in 
this  connection  you  are  instructed  that,  if  you 
find  from  the  evidence  that  one  Deeds,  a  fellow 
workman  of  the  plaintiff,  engaged  in  the  same 
line  of  employment,  and  while  so  engaged  either 
intentionally  or  accidentally  struck  tbe  plaintiff 
in  the  eye  with  a  piece  of  mortar,  injuring  him,* 
yon  must  find  that  tbe  injury  arose  oat  of  and 
In  the  course  of  tbe  employment  of  the  plain- 
tiff, and  if  such  injury  resulted  In  incapacity 
to  perform  labor  for. a  perio<]  beyond  two  weeks 
from  the  date  of  such  injury  he  would  be  en- 
titled to  compensation." 

This  Instruction  did  not  correctly  state  the 
law. 

The  first  section  of  the  Employers*  Liabil- 
ity Act,  section  5896  of  the  General  Statutes 
of  1915,  reads.  In  part,  as  follows: 

"If  in  any  employment  to  which  this  act  ap- 
plies, personal  injury  by  accident  arising  out  of 
and  in  tbe  course  of  employment  is  caused  to  a 
workmao,  his  employer  sbalt.  subject  as  herein- 
after mentioned,  be  liable  to  pay  compensation 
to  the  workman  in  accordance  with  this  act." 

A  clear  and  concise  statement  of  the  law 
governing  compensation  for  Injuries  to  em- 
ployes caused  by  play  Is  found  In  Workmen's 
Compensation  Acts,  a  corpus  Juris  treatise 
by  Donald  J.  Klser,  p.  79,  and  Is  as  follows: 

"An  employ^  is  not  entitled  to  compensation 
for  an  injury  which  was  tbe  result  of  sportive 
nets  of  coemploy^B,  or  horseplay  or  skylarking, 
vrticther  it  is  instigated  by  the  employe,  or 
whether  the  employ^  takes  no  part  in  it  If 
an  employ^  is  assaulted  by  a  fellow  workman, 
whether  in  anger  or  in  play,  an  injury  so  sus- 
tained does  not  arise  'out  of  the  employment.' 
and  the  employ^  is  not  entitled  to  compensation 


therefor,  unless  in  a  case  where  the  employer 
knows  that  the  habits  of  the  guilty  servant  are 
such  that  it  is  unsafe  for  him  to  work  with  oth- 
er empioyfis." 

The  rule  there  declared  is  supported  by 
Western  Indemnity  Co.  v.  Pillabury,  170  Cal. 
686,  151  Pac.  398;  McNlcol's  Case,  215  Mass. 
497, 102  N.  E.  697,  L.  K.  A.  19ieA,  306 ;  Scott 
V.  Payne  Bros.,  85  N.  J.  Law,  446,  8©  AU. 
927;  In  re  Loper  (Ind.  App.)  116  N.  E.  324; 
Clayton  v.  Hardwlck  Colliery  Co.,  85  L.  J.  K. 
C,  292. 

Under  these  authorities  the  rul^  is  that 
where  a  workman,  known  by  his  master  to 
be  In  tbe  habit  of  indulging  in  dangerous 
play  with  his  fellow  workmen,  is  retained 
In  the  master's  employ,  the  danger  of  injury 
from  such  play  becomes  an  incident  of  the 
employment  of  tbe  other  workmen,  and  in- 
Jury  to  any  of  the  other  workmen,  while 
performing  bis  regular  work,  caused  by  such 
play,  comes  within  the  provisions  ot  the 
Workmen's  C<Hnpenaatlon  Act 

[2]  2.  Another  matter  arged  by  tbe  de- 
fendant is  that  the  plalntfft  is  not  entitled  to 
recover  under  l^s  theory  that  he  did  not 
know  whether  the  mortar  was  thrown  at  him 
by  Deeds,  or  whether  the  mortar,  by  some 
acddent,  fell  teom  abore.  In  bis  brief;  the 
plaintiff  says: 

"It  was  one  of  the  very  few  disputed  facta  in 
this  case  as  to  whether  tbe  mortar  which  bit 
the  plaintiff  in  the  eye  and  inflicted  tbe  injury 
upon  him  was  thrown  by  Mr.  Deeds  from  the 
elevated  platform  or  not.  The  plalnUIF  did  not 
admit  that  Deeds  threw  it  although  he  stated 
that  it  was  his  opinion  at  the  time  that  it  had 
been  thrown  by  Deeds.  He,  nevertheless,  stat- 
ed that  he  did  not  see  any  mortar  in  Deeds* 
hands  or  see  any  mortar  coming  from  Deeds 
towards  him,  and  the  defendant's  attorn^,  in 
his  opening  statement,  said  that  he  thought 
Deeds  denied  having  thrown  the  mortar." 

On  this  phase  of  the  case,  the  defendant 
requested  the  following  instruction: 

"The  court  instructs  the  jucy  that  the  burden 
is  upon  the  plaintiff  to  show  that  his  injury  re- 
sulted from  an  accident  which  arose  out  of  and 
in  the  course  of  his  employment,  and,  if  you  are 
unable  to  determine  from  tbe  testimony  whether 
or  not  the  accident  in  question  was  one  which 
arose  out  of  and  in  the  course  of  his  employ- 
ment, then  under  no  circumstances  is  plain- 
tiff entitled  to  recover  and  your  verdict  shall 
be  for  defendant." 

This  ln8tructl<m  was  not  given. 

^e  defendant's  position  Is  not  tenable. 
The  plaintiff  was  engaged  In  the  perform- 
ance of  his  labor.  If  Deeds  did  not  throw 
the  mortar,  It  fell  from  the  place  at  which 
Deeds  and  the  masons  were  workUig.  it 
follovra  then  that  the  plaintiff  was  injured 
by  accident  arising  out  of  and  In  the  conise 
of  his  employment,  ^ts  brings  the  Injury 
to  the  plaintiff  within  the  provislcHis  of  tlie 
statute,  and  renders  the  defendant  liable 
for  compensation  In  this  actUm. 

[3]  3.  The  defendant  Insists  ttiai  the  ver- 
dict was  excessive.  Why  or  wherein  it  was 
excessive  Is  not  Shown.  The  jury  fbund  the 
period  of  total  Incapacity,  the  period  of  par* 
tlal  Incapacity,  and  the  wages  that  the  plain- 
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tiff  will  probably  be  able  to  earn  In  Bome 
suitable  employment  during  the  period  of 
Ills  partial  incapacdty.  If  tbese  fiicts  are 
taken,  and  tbe  rules  for  calculating  the 
amount  of  compensation  as  giren  in  sections 
6905  and  5006  of  the  General  Statutes  of 
1915  are  foUowed.  it  will  be  found  that  the 
amount  of  compensation  fixed  by  the  judg- 
ment was  cwrect 

Because  of  the  error  in  the  Instructions, 
the  Judgment  is  reversed,  and  a  new  trial  Is 
granted.  Alt  the  Justices  concurring. 

On  Rehearing. 

In  an  opinion  rendered  on  January  12, 
1918,  tbe  Judgment  of  the  district  court  was 
reversed,  and  a  new  trial  waa  granted. 

[4]  The  plaintiff  has  flled  an  appUcatlon 
for  a  rehearing,  and.  In  that  application, 
asks  that,  if  a  rehearing  is  denied  and  the 
Judgment  stands  reversed,  the  new  trial  be 
directed  on  the  proposition  on  which  the 
Judgment  was  reversed.  The  Judgment  was 
reversed  on  the  ground  that  an  instruction 
was  erroneous  because  it  did  not  submit  to 
ttie  jury  the  question  of  the  defendant's 
knowledge  of  the  dangerously  playful  habits 
of  William  Deeds,  a  fellow  workman  with 
whom  the  plaintiff  was  working  at  the  time 
of  his  injury. 

The  Judgment  of  reversal  is  adhered  to, 
and  a  new  trial  Is  granted  on  the  following 
questions;  Was  the  plaintiff  injured  by  Wil- 
liam Deeds,  accidentally  or  In  sport?  If 
the  plaintiff  was  injured  by  William  Deeds 
in  sport,  was  William  Deeds  in  the  habit  of 
Indulging  in  dangerous  play  with' his  fellow 
workmen?  If  William  Deeds  was  in  the 
habit  of  indul^ng  In  dangerous  play  with 
his  fellow  workmen,  did  the  defendant  have 
notice  or  knowledge  of  that  habit? 

After  these  facts  have  been  ascertained. 
Judgment  will  be  rendered  by  the  trial  court 
in  accordailce  with  the  facts  so  found  and  In 
ot)edlence  to  the  law  declared  In  the  former 
opinion..  All  the  Justices  concurring. 
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DOBISH  T.  CUDAHY  PACKING  00. 
(No.  21349.) 

(Snpmne  Cofirt  of  Kansas.   Nov.  10,  1017. 
BefaeaHng  Denied  April  12.  1018.) 

fSi/llahua      the  Court.) 

Maoter  akd  Sebvant  <S=»405a).  410.  417(8) 
— Tbiai/— Wobkmer's  Compensation  Act- 
Negligence  OF  Employ*— EvmBiroB—lN- 
BTBUcnoNs— Habmless  Erbor. 
In  HQ  action  under  the'  Workmen's  Compen- 
itatioD  Act  (Gen.  St.  1015,  |S  5896-.')9i2),  the 
defense  relied  upon  wns  that  plaintiff's  injuries 
were  the  result  of  his  own  Defdigeoce  in  fail- 
ing to  procare  proper  medical  attention.  Held, 
that  there  was  no  substantial  basis  in  tbe  evi- 
dence for  this  claim,  and,  further,  that  the  in- 
structions upon  this  issue  were  not  prejudicial 
to  the  defenijant. 


Appeal  from  District  Court,  Wyandotte 
County. 

Action  under  the  Woifemen'8  Compensation 
Act  by  Frank  Doblsh  against  the  Cndahy 
lacking  Company.  Verdict  awarding  com- 
pensation, motion  for  new  trial  overruled, 
and  defendant  appeals.  Affirmed. 

McFaddeu  &  Claflln,  of  Kansas  City,  for 
appellant  Thompson,  McCnnles  &  Giorsuch, 
of  Kansas  CUty,  for  appellee. 

POBTER,  jr.  Thia  Is  an  action  under  the 
Workmen's  Compensation  AcL  The  Jury  re- 
turned a  verdict  for  the  plaintiff  and  spedal 
findings  to  the  effect  that  tbe  plaintiff  was 
injured  by  an  accident  arising  out  of  and  in 
the  course  of  his  anployment,  and  was  there- 
by totally  Incapacitated  for  a  period  of  416 
weeks.  They  awarded  compensation  in  the 
sum  of  $2,484,  which  is  the  amount  provided 
for  by  the  statute  based  on  the  wages  earn- 
ed by  the  plaintiff.  Tbe  court  overruled  a 
motion  for  a  new  trial,  and  defendant  ap- 
peals. 

The  principal  defense  urged  at  the  trial 
was  that  the  plaintiff's  Injuries  resulted  from 
his  negligence  in  not  procuring  proper  med- 
ical attention. 

The  plaintiff  is  a  foreigner,  unable  to 
speak  the  English  language,  and  his  testi- 
mony was  given  through  an  Interpreter.  The 
testimony  shows  that  he  was  Injured  on  the 
6th  day  of  April,  1916.  He  was  at  work 
pulling  hams  from  a  barrel  by  means  of  a 
hook  held  in  his  right  hand.  While  lifting 
one  of  the  hams,  the  hook  accidentally  struck 
bis  left-hand,  penetrating  the  skin  near  the 
base  of  the  thumb.  A  fellow  workman  took 
a  clean  rag  and  wrapped  the  thumb,  and  the 
plaintiff  continued  to  work  for  the  few 
hours  that  remained  that  day.  He  did  not 
consider  the  Injury  to  be  of  any  consequence, 
and  returned  to  work  the  next  day,  but  about 
4  o'clock  in  the  afternoon  ht.s  hand  pained 
him,  and  he  went  to  the  office  of  Dr.  Lewis, 
who  was  the  physician  at  the  defendant's 
plant.  The  doctor  administered  treatment 
cleansing  the  wound,  put  on  an  antiseptic 
dressing,  and  told  him  to  return  the  next 
day.  The  plaintiff's  testimony  was  that  the 
doctor  told  him  to  put  the  hand  In  hot  wa- 
ter, and  that  he  followed  these  directions, 
but  did  not  return  the  next  day  because  his 
hand  was  paining  him  so  that  he  was  nn- 
able  to  leave  his  bed;  that  he  had  bis  land- 
lord call  for  Dr.  Lewis  by  phone,  but  failed 
to  get  the  doctor;  then  had  tbe  druggist  In 
tbe  neighborhood  phone  for  him.  The  drug- 
gist testified  that  he  called  by  phone  three 
times  for  the  doctor's  office,  and  talked  with 
the  tim^eeper  at  the  packing  house,  but 
failed  to  reach  Dr.  Lewis.  The  plaintiff  then 
called  Dr.  Smith,  a  reputable  physician,  who 
came  to  the  house  and  treated  him  for  two 
days.  l%e  plaintiff's  cradltion  became  more 
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serious,  and  on  smne  one's  advice  he  called 
another  physician.  Dr.  Brown,  also  shown 
to  be  a  reputable  physician,  who  gave  him 
treatment  during  fonr  days.  Some  days 
afterward  Dr.  I^ewls  called  at  the  house  and 
had  the  plaintiff  remored  to  a  hospital, 
where  he  remained  for  three  weeks,  and 
where  Dr.  Lewis  operated  upon  the  arm  and 
hand.  Dr.  Lewis  testified  that  he  first  saw 
the  patient  on  April  7th,  at  his  office;  that 
at  that  time  "he  had  a  slight  laceration  on 
the  palmar  surface  of  the  thumb  of  the  left 
hand.  I  admlnlBtered  treatment,  thorough- 
ly cleansed  the  wound  with  bichloride  solu- 
tion and  used  iodine,  put  on  an  antiseptic 
dressing.  The  wound  was  not  very  deep,  just 
a  slight  laceration."  He  further  testified 
that  wben  he  next  saw  the  plaintiff,  about 
two  weeks  after  the  injury,  he  found  an  In- 
fection of  the  hand,  wrist,  and  forearm,  and 
that  the  arm  was  somewhat  red  and  Inflam- 
ed; that  he  found  no  bandages  of  any  sort 
on  the  arm.  "He  was  Jnst  lying  there  In  bed 
with  hla  arm  exposed  fnmi  the  shoulder 
down ;  no  dressings  on  It  whatever.  Iodine 
had  been  put  on  the  arm,  and  tliere  was  some 
discoloration,  due  to  either  Iodine  or  iodo- 
miUer.  The  original  wound  bad  entirely 
healed  up."  He  took  the  plaintiff  to  the  hos- 
pital and  prepared  him  for  an  operation, 
made  several  incisions  on  his  arm,  wrist,  and 
hand,  and  drained  It  "I  continued  to  treat 
him  thereafter.  He  was  at  the  hospital 
about  three  weeks."  When  Doblsh  first 
came  to  him,  he  washed  the  ttramb  thop* 
oughly  with  hidilorlde  solution,  and  steriliz- 
ed It  with  tincture  of  Iodine,  then  pnt  a  U- 
cblorlde  of  mercury  pock  mi  it  The  doctor 
testified  there  was  at  that  time  no  infec- 
tion, and  that  keeping  the  hand  In  hot  wa- 
ter would  have  been  a  good  plan  for  Doblsh 
to  have  followed. 

As  usnal  in  cases  lavolvlng  the  question  «f 
proper  medical  treatment,  there  was  some 
conflict  in  the  testimony  ot  phyddans  called 
on  behalf  of  one  party  and  those  who  testi- 
fied for  the  other,  but  the  cmfllct  was  very 
sli^t,  and  all  the  physicians  agreed  that  io- 
dine and  antiseptics  were  properly  used  at 
first,  and  that  drainage  is  usually  not  re- 
sorted to  In  cases  of  this  kind  until  after  Une 
wound  becomes  Infected. 

The  errors  complained  of  relate  to  the  in- 
structions. In  stating  to  the  jury  the  Issues 
luTolved,  the  court  gave  this  Instruction: 

"2.  The  defendant  for  answer  to  plaintiff^  pe- 
tition, denies  each  and  every  allegatltHi  there- 
in contained." 

It  is  claimed  this  was  prejudicial  error  be- 
cause the  defendant  had  filed  an  answer  set- 
ting up  as  a  special  defense  that  the  disabil- 
ity complained  ot  "Is  not  the  result  of  any 
Injury  he  may  have  received  in  the  course 
of  his  employment,  but  Is  the  result  of  his 
negligence  In  not  procuring  and  having  prop- 
er medical  attention."  The  defendant's  first 
answer,  however,  consisted  of  a  general  de- 


nial, and  during  the  progress  of  the  trial  the 
defendant  filed  an  amended  answer  setting  up 
the  special  defense  above  referred  to,  which 
fact  was  doubtless  overlooked  by  the  court 
In  preparing  the  instructions.  The  defendant 
could  not  have  been  prejudiced  In  the  slight- 
est, because  the  court  in  instruction  No.  9 
submitted  the  ^)ecial  defense  raised  by  the 
amended  answer,  and  the  amended  answer 
did  contain  a  general  denial  of  each  and  ev* 
ery  allegation  of  the  petition. 

Complaint  is  made,  however,  of  the  laii' 
guage  used  in  Instruction  No.  5.  In  this  In- 
struction the  court,  after  charging  that  the 
right  to  recover  under  the  compensation  act 
is  based  upon  an  accident  arising  out  of  and 
in  the  course  of  the  workman's  employmoit, 
further  Instructed  as  follows: 

"The  amount  of  recovery  cannot  be  aagment- 
ed  by  a  cause  separate  and  independent  of  the 
injury,  the  coDsequences  of  which  admit  of  defi- 
nite ascertainment,  and  in  this  case  if  the  jury 
find  from  the  evidence  that  the  injury  which 
the  plaintiff  received  was  of  comparatively  little 
importance  and  from  which  he  would  normally 
have  recovered  without  any  serious  consequenc- 
es, but  that  by  reason  of  his  own  acts  In  fail- 
ing, neglecting,  or  refualog  to  call  proper  medi- 
cal aid,  if  you  find  that  he  did  so  fail,  neglect 
and  refuae,  said  injury  became  infected,  and 
you  can  determine  from  the  evidence  with  rea- 
sonable certainty  how  mncb  the  Injury  was  aug- 
mented by  reason  of  said  wound  becoming  in- 
fected, then  you  are  instructed  that  the  pJaio- 
tiff  would  only  be  entitled  to  recover  in  tbir 
action  compensation  for  the  injury  whic^  was 
caused  by  the  accident  and  would  not  be  en- 
titled to  recover  for  any  augmentation  of  said 
injury  occasioned  by  said  Infection;  but  if  yoa 
find  from  the  evidence  that  said  infection  oc- 
curred at  the  time  the  plaintiff  received  the 
injury  or  that  it  occurred  Bubseguent  to  said 
time,  but  that  the  plaintiff  in  either  event  used 
reastmable  and  ordinary  care  to  obtain  compe- 
tent and  proper  medicu  and  surgical  aid,  then 
you  are  instructed  that  he  would  be  entitled 
to  recover  full  compensation  for  the  results  of 
said  injury,  although  yon  may  believe  from  the 
evidence  that  the  Injurious  results  were  aug- 
mented and  caused  in  great  part  by  its  being 
infected."  •       *~  * 

It  is  complained  that  the  Inatmction  placed 
the  burden  of  proof  upon  defeudant,  that  It 
Is  ambiguous  and  Its  meaning  vague  and  ob- 
scure, that  even  though  the  Jury  believed  the 
Injury  was  augmented  by  reason  of  plaintiff's 
own  conduct,  yet  if  they  could  not  determine 
the  extent  to  which  his  injury  was  thus  af- 
fected, they  were  Justified  In  omcludlng  that 
hla  present  condition  resulted  .fran  the  orig- 
inal Injury. 

As  applied  to  the  facta  dlsdoaed  by  the  evi- 
dence, we  think  It  cannot  be  said  the  Instruc- 
tion prejudiced  the  defendant  Some  of  the 
language  used  Is  open  to  the  crltidam  that 
It  la  somewhat  ambiguous,  but  the  Important 
Issue  was  kept  before  .the  Jury,  and  they  were 
given  to  understand  that  plaintiff  was  not 
entitled  to  recover  for  any  augmentation  of 
his  Injury  by  reason  of  the  wound  becoming 
Infected,  if  that  resulted  from  his  neglect  to 
procure  proper  medical  attention.  Nor  la  the 
instruction  open  to  the  objection  that  it 
placed  the  burden  of  proof  upon  the  defend- 
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ant.  It  did  not  attempt  to  treat  of  that  qnes- 
tlon.  In  another  Instruction  the  court  prop- 
perly  charged  that  the  burden  of  proof  was 
upoD  the  plaintiff  to  prove  by  preponderance 
of  the  evidence'  every  material  allegatton  ot 
his  petition. 

Moreover,  we  are  not  disposed  to  attach 
Importance  to  the  language  of  the  instruc- 
tion for  the  reason  that  an  examination  of 
the  record  satisfies  us  that  there  was  no  sub- 
etantial  basts  in  the  evidence  for  the  claim 
tbat  the  plalntlft  was  negligent  in  procuring 
proper  medical  attention.  There  Is  no  dis- 
pute as  to  what  occurred.  He  went  promptly 
enough  to  the  defendant's  doctor,  who  gave 
him  all  the  treatment  deemed  necessary; 
when  he  found  himself  anable  to  leave  his 
bed  the  following  day,  he  certainly  used  rea- 
sonable efforts  to  procure  the  attendance  of 
Dr.  Lewis,  and,  falling  In  that,  immediately 
called  in  a  competent  physician.  When  he 
tailed  to  get  relief,  he  discharged  that  phy- 
steian  and  called  another.  It  would  be  a 
strange  doctrine  to  hold  that  this  man,  un- 
able to  speak  our  language.  Is  to  be  held  guil- 
ty of  negligence  because  doctors  called  as  ex- 
pert witnesses  failed  to  agree  as  to  what  was 
the  proper  medical  treatment  for  tals  injury. 
The  mere  fact  that  Dr.  Lewis  found  blm  in 
bed  several  days  after  the  Injury  with  no 
dressing  or  bandage  upon  his  band  and  arm 
does  not  tend  to  show  that  the  plaintiff  was 
nesllgent  in  procuring  proper  medical  atten- 
tion. Three  physicians  had  failed  to  bring 
him  relief,  and  It  is  not  strange  that  In  his 
suffering  he  was  found  with  no  bandages  or 
dressing  iQ>on  his  arm.  We  conclude  that 
the  defendant  was  not  prejudiced  by  the  in- 
Btractlons.  There  is  some  complaint  that 
the  amount  of  compensation  Is  excessive,  but 
we  are  unable  to  say  that  it  is  not  supported 
by  some  substantial  evidence. 

The  Judgment  Is  affirmed.  AU  the  Justices 
concurring. 


MODERN  ORDER  OF  PR^TORIANS  v. 

BLOOM.    (No.  8329.) 
(Supreme  Goort  of  Oklahoma.  March  26, 1918.) 

(Syttabuit  ly  th«  Court.) 

1.  Inbdbanck  «s>GR8— E^ateknai,  BsnEnci- 

ABT  INSURAMCE— StATDTE. 

An  araociation  cannot  eBtablish  its  status 
as  a  fraternal  beneficiary  association  under  ar- 
ticle 19.  I  3.  Const,  chapter  38,  Rev.  Laws 
1910.  and  chapter  205,  Laws  1015,  by  merely 
showing  that  it  has  a  ritual,  local  lodges,  and  a 
representatiTe  form  of  government;  but  the 
character  of  the  businesa  transacted,  and  not 
the  mere  formal  workings  of  the  organization, 
will  fix  its  tme  status. 

2.  INSUBARCE  «=>688— F^RATEBRAL  BsKSnCtA- 

BT  Association— Ch ABA CTEB  or  Business— 
Cebtificates  OB  Policies. 

In  determining  the  character  of  businesa 
transacted  by  an  association  under  article  19, 

13,  of  the  Constitution,  chapter  38.  Rev.  Laws 
910,  and  chapter  206,  Laws  1915,  it  la  not 


error  to  take  into  conalderatim  eertiflcates  or 
policies  issued  by  the  assodatlon  other  than 

the  one  sued  on. 

3.  Insurance  «=»688— "Fbatbrnai.  Benefici- 
Avr  Association"— ExEUPTiONS— Statute. 

An  aasociatioQ  engaged  in  the  business  of 
vrritlng  20^yment  life,  10-payment  life.  15- 
payment  lire,  20-year  renewable  term,  old  age 
benefit.  20-year  installment  certificates,  whole 
life  20-year  installment,  and  20-payment  life, 

Eoliciea  or  certificates  of  insurance,  although 
Bving  a  ritual,  local  lodeea,  and  a  representa- 
tive form  of  government,  is  not  a  fraternal  ben- 
eficiary asaociatioQ,  within  the  purview  of  the 
Constitution  and  statutes  of  this  state,  and  is 
not  entitled  to  exemption  from  the  provisions 
of  the  insurapce  taw& 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrase^  First  and  Second  Sories,  Frater* 
nal  Aasodattou.] 

(Additional  Syltahus  hv  Bditorial  Staff.} 

4.  Insurance  ^688  —  Exemptions— Oboebs 
— "Mutual*'— "Unipobm." 

Under  Const  art  19,  {  3,  providing  that 
the  revenue  and  tax  provisions  of  the  Constitu- 
tion shall  not  include,  but  tbat  the  state  shall 
provide  for  insurance  companies  not  organized 
for  profit  and  Insuring  only  their  own  members, 
including  fraternal'  lif6,  health,  and  accident 
insurance  in  fraternal  orders  in  wbicb  the  In- 
terests of  the  members  of  each  respectively  shall 
be  uniform  and  mutual,  the  word  "mutual"  de* 
notes  a  common  interest,  and  "uniform'*  means 
conformity  to  one  pattern  ;  sameness. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Mutual; 
Uniform.] 

Commissioners*  Opiuion,  Division  Na  2. 
Error  from  District  Court;  Choctaw  County; 
C  E.  Dudley,  Judge. 

Action  by  Emma  Bloom  against  the  Mod- 
ern Order  of  Prffitorians  to  recover  on  three 
certain  certificates  of  life  insurance.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror. Affirmed. 

Gordon  &  Mclnnis,  of  McAIester,  and 
Works  &  Copping,  of  Hugo,  for  plaintiff  hi 
error.  J.  M.  Willis,  of  Ardmor^  and  G.  Ekurl 
Shaffer,  of  Tulsa,  for  def^dant  In  error. 

POPE,  C.  In  the  briefs  and  ailment  dis- 
tinguished by  marked  ability  on  both  sides 
of  tbe  case.  It  la  contended  by  the  plaintiff 
in  error  that  certain  alleged  false  statements 
In  the  applications  for  the  Insurance  pre- 
clude a  recovery.  The  defendant  In  error, 
relying  on  the  fact  that  the  applications  are 
merely  referred  to  in  the  certificates  and  not 
attached  thereto,  hisists  that  the  applica- 
tions cannot  be  admitted  In  evidence;  tbe 
theory  being  ttiat  the  Prsetorlans  are  writing 
old  line  and  not  fraternal  insurance. 

[1. 2]  If  the  plaintiff  is  right  In  Its  Insist- 
ence as  to  ttie  character  of  bnrtness  being 
transacted  by  the  Pnetoilans,  then  there  Is 
an  Old  to  this  case.  By  statute  so  plain 
that  there  can  be  no  mistake  in  constrne- 
tlon,  is  fixed  a  rule  tbat  an  application  for 
life  insurance,  although  referred  to  in  the 
policy,  is  not  admissible  in  evidotoe  unless  a 
true  copy  thereof  is  attached  to  and  made 
a  part  of  the  policy;  a  rule  having  no  ap> 
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plication  to  certificates  of  fraternal  benefit 
Insurance.    R.  L.  1910,  18  3467-3476,  and 
I  chapter  38,  art  3,  Bev.  Laws  1910.    It  fol- 

;  lows,  therefore  that  the  decisive  qnestion  Is 

]  '  whether  the  Pnetorlans  are  engaged  in  writ- 

I  ing  old  line  insurance  or  merely  writing  fra- 

I  ternal  tKoefit  insurance;   whether  It  Is  a 

I  life  insurance  company  or  a  fraternal  ben- 

eficiary association;  and  this  must  be  de- 
termined from  the  character  of  the  business 
transacted.  The  order  cannot  establish  Its 
status  as  a  fraternal  beneficiary  association 
by  merely  showing  that  it  has  a  ritual,  local 
lodges,  and  a  representative  form  of  govern- 
ment, and  that  each  of  these  things  has  more 
than  a  mere  paper  existence.  It  is  true  that 
a  fraternal  beneficiary  association  must  have 
and  operate  a  ritual  and  local  lodges  and  a 
representative  form  of  government.  R.  L. 
1910,  8  34S6.  Yet  It  Is  the  character  of  the 
business  transacted,  and  not  the  mere  formal 
working  of  the  organization,  wlilch  will  fix 
the  true  status  of  the  order.  National  Union 
T.  Marlow,  74  Fed.  770,  21' C.  C  A.  89. 

At  the  very  outset  comes  the  preliminary 
question.  What  may  be  considered?  It  Is 
contended  that  rally  the  certiflcates  sued  on 
con  be  looked  to  In  order  to  determine  the 
character  of  tbe  business,  and  that  the  other 
certificates  which  it  Issues  must  be  put  out 
of  view. 

Whatever  construction  may  otherwise  be 
placed  on  artide  19,  |  3,  of  the  state  Consti- 
tution, it  Is  clear  that  there  must  be  a  cg> 
tain  mutuality  and  uniformity  in  fraternal 
beneficial  certiflcates;  that  they  cannot  be 
issued  with  entire  disregard  of  class,  mu- 
tuality, and  uniformity.  If  there  must  be 
mutuality  and  uniformity  even  in  the  slight- 
est d^ee,  then  a  comparison  of  certificates 
Is  the  only  way  by  which  uniformity  or  the 
lack  of  it  may  be  determined.  The  similari- 
ty or  dissimilarity  of  two  objects  cannot  be 
determined  by  an  inspection  limited  to  one 
only.  There  may  be  cases  where  It  wlU  not 
be  found  In  the  mouth  of  the  Insurer  to  deny 
that  It  is  of  a  character  Indicated  by  tbe 
policy  which  It  has  written,  but  it  cannot 
claim  that  its  statns  must  l>e  determined  by 
any  one  contract. 

It  appears  that  the  constitution  of  the 
plaintiff  company  authorizes  eight  different 
classes  of  certificates,  and  that  It  Is  Issuing 
seven  of  these  classes,  to  wit,  20-paymeot 
life,  15-payment  life,  10-payment  life,  20-year 
renewable  term,  old  age  benefit,  whole  life 
20-year  Installment,  and  20-year  Installment 
benefit. 

In  this  case  two  types  of  certificates  are 
presented,  the  20-year  renewable  term  and 
the  20-payment  20-year  installment  ben- 
efit. A  highly  significant  fact  Is  that  no 
one  of  the  seven  certificates  Issued  by  tbe 
Prietorlans  Is  of  the  type  usually  Issued  by 
fraternal  associations,  to  wit,  tbe  ordinary 
life.  Botb  in  the  Constitution  and  the  stat- 
utes of  this  state  are  fraternal  insurance  and 


old  line  Insurance  sharply  differentiated,  not 
by  any  complete  and  differentiating  defini- 
tions of  the  two  kinds  of  insurance,  bnt  by 
a  distinct  code  of  laws  applicable  thereto. 
Const,  art  19,  }  3;  B.  L.  1910,  I  3486;  Laws 
1915,  c.  205.  Said  aectlon  of  the  Constitu- 
tion Is  as  follows: 

"The  revenue  and  tax  proviBioDS  of  this  Con- 
stitution shall  not  include,  but  tbe  state  shall 
provide  for,  tbe  following  classes  of  insurance 
organizations  not  condacted  for  profit,  and  in- 
suring only  their  own  members:  First  farm 
companies  insuring  farm  property  and  products 
thereon ;  second,  trades  insurance  companiea 
insuring  tbe  property  and  interest  of  one  line 
of  business ;  third,  fraternal  life,  health,  and  ac- 
cident insurance  in  fraternal  and  civic  ordera, 
and  in  all  of  which  the  interests  of  tiie  membera 
of  eadi  respectively  aball  be  onifbrm  and  mu- 
tual" 

This  section  of  the  Constitution  clearly  rec- 
ognizes that  the  two  different  kinds  of  insur- 
ance exist,  leaving  the  courts  to  find  the  facts 
which  differentiate  the  one  from  the  otha; 
and  the  line  of  demarcation  is  not  easily  ex- 
pressed. Tbe  problem  is  primarily  one  of 
fitct  In  the  written  law,  however,  will  be 
found  several  guides.  There  is  little  h«e 
of  the  salient  futures  of  (rtd  Une  insurance 
but  certain  boundaries  which  prescribe  the 
fraternal  benefit  insurance.  This  kind  of 
Insurance  ran  only  be  written  by  associa- 
tions having  a  ritual,  local  lodges,  and  a 
represratetlve  form  of  government  B.  h. 
1910,  f  3486;  Laws  of  1915,  c  205.  The  oi^ 
ganization  must  not  be  for  profit,  meaning,  of 
course,  that  there  must  be  no  prodt  except 
that  coming  to  the  Insured,  and  the  right 
of  every  member  permitted  by  the  Constitu- 
tion must  be  uniform  and  mutuaL  The  law 
In  fixing  these  boundaries  beyond  which  the 
fraternal  bmefldary  association  must  not 
transgress  was  merely  stating  the  limitations 
which  had  ever  been  self-imposed  by  these 
organizations,  leaving  tbe  written  law  out  of 
view. 

Certain  well-defined  distinctions  have  al- 
ways been  manifested  between  tbe  two  kinds 
of  Insurance.  It  Is  a  matter  of  common  knowl- 
edge that  life  Insurance  as  written  by  the  old 
Une  company,  both  stock  and  mutual.  Is  high- 
ly complicated  and  Involves  innumerable  va- 
riations of  policy,  form,  and  privileges — every 
gradation  possible.  In  tbe  combination  of 
insurance  and  Investment  nod  while  any 
single  life  policy  may  be  simple,  the  business 
as  a  whole  Is  characterized  by  variety,  com- 
plexity, and  inequality  and  want  of  con- 
formity. Fraternal  benefit  Insurance  has 
never  taken  such  character;  simplicity — 
oneness — Is  the  dominant  Idea;  a  common 
association  of  men  for  a  common  benefit  In 
everything,  characterized  with  sncb  simplici- 
ty that  there  is  entire  mutuality  in  interest 
and  uniformity  of  right  l^e  character  of 
these  organizations  has  placed  same  In  the 
early  types ;  the  fraternal  associations  have 
never  passed  far  beyond  these  original  types. 
An  association  of  mm  all  combined  Co  carry 
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the  same  Identical  benefit  to  each  and  every 
member  when  distress  and  disaster  come  was 
and  f,ttl1  is  the  dominant  Idea;  the  premor- 
tem  assessment  followed  by  the  post  mortem: 
the  level  premium  plan  and  the  reserve  fund 
came  In,  but  never  had  the  idea  of  simplicity 
— oneness — In  rights  and  obligations  been  far 
departed  from ;  over  and  against  the  complex- 
ity, variety,  and  Inequality  and  want  of  nnl- 
fornalty  of  the  old  line  life  insurance  stands 
the  simplicity,  the  uniformity,  mutuality, 
and  oneness  of  the  fraternal  benefit  type  of 
insurance,  and  this  dlfferentiatlhg  test  has 
been  carried  into  our  Constitution  In  lan- 
guage which  clearly  rec<^lzes  a  difference 
between  the  old  line  and  fraternal  insurance 
and  recognizes  the  several  different  classes  of 
such  organizations:  The  farm  mutuals,  trade 
matuals.  and  the  fraternals  command  that 
the  Interest  of  the  members  of  each  respec- 
tively  shall  be  uniform  and  mutual;  thus  in 
the  paramount  law  of  the  state  is  the  man- 
date that  the  fraternal  shall  continne  to  ob- 
serve the  fundammtal  ideas  of  uniformity 
and  mutuality  which  have  always  character- 
ized such  organixatlwu. 

To  this  test,  the  Order  ot  Praetorians  set 
its  multiplied  variety  of  cratlflcates,  omitting 
even  the  common  tmm  of  such  certificate,  the 
ordinary  life,  does  not  conform,  and  by  its 
own  acts  has  taken  away  the  right  to  claim 
any  of  the  special  privileges  given  to  frater- 
nal beneficiary  associations.  Neither  by  usage, 
right,  or  law  is  an  organization  warranted  in 
transacting  the  usual  life  Insurance  business 
of  the  old  line  company  In  the  gxiise  of  a 
fraternal  beneficiary  association.  It  is  true 
that  the  fraternal  beneficiary  association  can 
engage  In  old  line  insurance,  but  when  it  does 
the  day  of  Its  special  privileges  Is  gone,  nor 
does  the  order  meet  the  requirements  that 
the  fraternal  assodatlon  most  be  conducted 
without  profit.  Each  of  the  certificates  sued 
Ml  provides  for  fixed,  certain,  and  invariable 
premium  payments  and  provides  for  a  fixed, 
certain,  and  Invariable  benefit.  Haydel  v. 
Association,  104  Fed.  718,  44  G.  C.  A.  189; 
Mrs.  Knott  v.  Insurance  Oo..  161  Mo.  App. 
579,  144  S.  W.  178. 

No  provision  Is  made  in  this  certificate  for 
participation  of  the  insured  in  the  profits,  and 
each  baa  Ihe  diaracter  of  a  profit-making 
contract;  each  is  to  endure  for  20  years,  un- 
less insured  die  within  the  term.  Certainly 
It  require  no  anrament  to  show  that  a  con- 
tract of  this  description,  requiring  certain 
fixed  and  unalterable  pronlnm  payments  and 
providing  a  certain  fixed  and  unalterable 
benefit  mentioned,  yielded  a  profit  or  loss. 
Tbe  necessary  result  Is  that  If  the  rate  la  ad- 
equate there  must  be  a  profit.  All  mutual  life 
old  line  policies  and  many  stock  companies 
meet  this  uniformity  of  written  law  by  in- 
corporating a  participating  feature,  In  which 
particular  ihey  are  more  tedr  and  equitable 
than  the  contracts  sued  on.  The  Praetorians 


certainly  will  not  admit  that  tbey  are  operat- 
ing at  a  loss,  and  if  the  contract  sued  on  will 
yield  a  profit,  where  does  the  profit  go?  The 
Insured  does  not  participate,  so  that  the 
Inevitable  conclusion  is  that  the  profit  either 
will  go  to  the  more  favored  members'  of  the 
order  or  to  a  reserve  fund  for  the  future 
members  of  the  order.  In  either  case,  there 
is  a  profit  to  some  one  other  than  the  Insured, 
In  clear  violation  of  the  constitutional  re- 
quirements of  mutuality  and  uniformity. 
National  Protective  Legion  v.  O'Brien,  102 
Minn.  15,  112  N.  W.  1050. 

The  plaintiff  in  error  devotes  much  space 
to  the  construction  of  article  19,  $  3,  of  the 
Oklahoma  Constitution,  and  obviously  It  must 
play  an  important  part  In  this  and  all  other 
cases  Involving  the  distinction  between  old 
line  and  fraternal  benefit  insurance.  It  Is 
contended  on  behalf  of  plaintiff  in  error  that 
this  provision  of  the  Constitution  merely  ex- 
empts fraternal  beneficiary  associations  from 
certain  burdens  imposed  on  insurance  com- 
panies, and  In  no  way  restricts  fraternal 
beneficiary  associations  in  writing  various 
kinds  and  classes  of  certificates.  The  accept- 
ance of  tills  construction  would  make  the 
provision  violative  of  the  Fourteenth 
Amendment  of  the  federal  Constitution  and 
void.  Equal  protection  of  the  law  guaranteed 
by  this  amendment  does  not  permit  of  Impo- 
sition of  burdens  on  one  class  ot  persona 
engaged  in  a  certain  business  and  allow  the 
exception  of  others'  engaged  In  precisely  the 
same  kind  of  business.  "While  classification 
is  not  prohibited,  It  is  only  permissible  when 
based  on  some  reasonable  ground;  some  dif- 
ference which  t>ear8  a  Just  and  proper  rela- 
tion to  the  clflsstfication,  and  not  a  mere 
arbitrary  selection  (Magoun  v.  Bank,  170 
D,  S.  283,  18  Sup.  CL  594,  42  L.  Ed.  1037; 
Barbier  v.  Connolly,  113  U.  S.  27,  6  Sup.  Ct 
357,  28  U  Ed.  923;  McPherson  v.  Blocker, 
146  U.  S.  1,  13  Sup.  Ct.  3.  36  U  Ed.  869); 
and  on  this  prindple  It  has  been  held  that 
a  statute  which  lueses  obligations  on  old 
line  Insurance  companies  which  are  not 
imposed  on  fraternal  beneficiary  assodatlMiB 
is  a  violation  of  that  section  of  the  f^eral 
Constitution,  if  it  enable  both  to  write  pre 
<dsely  the  same  policy  of  insurance  (Stati 
V.  Vandiver,  213  Mo.  187,  111  S.  W.  Oil*  16 
Ann.  Gas.  288). 

There  Is  no  great  difficulty  In  reaching  the 
true  meaning  of  artide  19,  §  3,  of  the  Con- 
stitution, because  1^  Its  clear  effect  of  ex- 
empting fraternal  beneficiary  associaticms 
from  certain  burdens  imposed  on  old  line 
insurance  companies.  It  recognizes  the  fact 
that  old  line  and  fraternal  insurance  are 
essentially  different,  and  requires  the  state 
to  provide  for  the  fraternal  company,  divides 
the  insurance  ot  the  latter  character  in 
certain  definite  classes,  prohibits  profit,  and 
requires  the  rights  of  the  members  of  every 
class  to  be  mutual  and  uniform.  Not  only 
does  this  provision  require  the  fraternal 
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companies  to  conforni  to  certain  roles  not  in  i 
conflict  with  tbe  classifications  and  the 
policies  attempted  by  the  Prietorlans,  but 
in  itself  the  Constitution  classifies  the  fra- 
ternal. au(i  In  so  doing  fixes  the  limit  of  the 
classifications,  beyond  whlcli  these  associa- 
tions must  not  go.  The  reading  of  this 
provision  of  the  Constitution  shows  that  the 
state  recognizes  three  classes  of  insurance 
organizations  not  conducted  for  profit.  In 
the  case  under  consideration  we  are  concern- 
ed with  the  class  which  Is  specified  as  third, 
and  this  third  class  does  not  authorize  all 
kinds  of  life,  accident,  and  health  insurance, 
but  only  fraternal  life,  health,  and  accident 
Insurance,  and  it  is  then  provided  that  in  ail 
of  them  the  interest  of  members  of  each 
respectively  shall  be  uniform  and  mutual; 
another  characteristic  of  fraternal  insur- 
ance. The  Constitution  makes  the  classi- 
fication, and  the  right  of  further  classification 
by  the  fraternity  is  usually  denied.  Thomas 
V.  Achilles,  16  Barb.  (N.  Y.)  401;  Walker  v. 
biddings,  103  Mich.  344,  61  N.  W.  512;  Na- 
tional Protective  Legion  r.  O'Brien,  102  Minn. 
16,  112  N.  W.  1050. 

[J,  4]  While  uniformity  and  mutuality  is 
not  required  between  the  life,  health,  and 
accident,  it  is  expressly  required  wnen  any 
further  classification  is  attempted  of  either 
of  the  three  constitutional  classes.  It  Is  at 
this  point  that  the  plaintiff  in  error  seems  to 
fail.  The  order  in  its  various  certificates  is 
attempting  to  make  a  classification  beyond 
the  Constitution,  and  doing  so  In  the  face  of 
the  constitutional  requirement  of  uniformity 
and  mutuality,  for  Its  life  certificates  do  not 
give  the  required  mutuality  and  uniformity 
of  interest 

The  word  "mutual"  In  this  connection  de- 
notes a  common  Interest  Roblson  r.  Wolf, 
27  Ittd.  App.  683,  62  N.  B.  74.  Uniformity 
has  been  said  to  bidlcate  sameness,  a  con- 
forml^  to  one  pattern.  McConlfao  t.  State, 
17  Fla.  238;  Town  v.  State.  29  Fla.  128,  10 
South.  740.  Clearly  it  Is  a  vicdatlon  of  the 
essCTtial  Ideas  to  attribute  uniformity  and 
mutuality  of  interest  as  a  result  of  10  and 
20  year  certificates  of  Insurance.  In  the  one 
case,  the  insured  Is  only  interested  in  the 
Integrity  and  solvency  of  the  Insurer  for  a 
period  of  10  years;  in  the  other,  the  interest 
Is  more  extended^  and  It  Is  still  further  ex- 
tended when  renewable  term  and  annuity 
benefit  contracts  come  Into  comparison.  We 
can  conceive  of  circumstances  which  would 
make  the  interest  of  the  several  cla.sses  of 
certificate  holders  positively  hostile,  and  the 
members  imi)elled  by  self-interest  to  oppose 
one  another.  The  conclusion,  we  think,  is 
that  the  plaintiff  in  error  is  not  writing 
fraternal  benefit  insurance  within  the  mean- 
ing of  tbe  Constitution  and  statutes  of  this 
state,  but  engaged  in  a  life  insurance  business 
which  is  not  fraternal  In  character,  and  Is 
not  entitled  to  any  of  tbe  prtvUeges  applied 


r  to  fraternal  beueflctary  associations.  TTie 
rights  given  it  must  be  measured  by  tbe  gen- 
eral Insurance  law,  and,  as  that  law  precludes 
the  reception  in  evidence  of  ai^Ucatlon  and 
medical  examination  referred  to  In  the  poli- 
cy unless  true  copy  Is  attached  thereto,  judg- 
ment of  the  lower  court  Is  therefore  alfiimed. 

PER  CURIAM.  Adopted  In  whole 


GAMEL  T.  HYNDS  et  al.   (No.  6071.) 
(Supreme  Court  of  Oklahoma.    Jan.  29,  1918. 
Kfhesring  Denied  Marcb  26,  1918.) 

(Svltabus  by  the  Court.) 

1.  Appeal  and  Ekboh  €=>10C5— Equity  ©=» 
377,  381— ADvisoBTf  Jury— Adoption  of  Ju- 

BT'8  G0H0Z.USIONS— INSXRUCTIONS. 
In  cans  of  eqmtable  cugnizance,  the  judge 
may  call  a  jury  or  consent  to  one  for  the  pur- 

Eose  of  advising  him  on  questions  of  fact,  and 
e  may  adopt  or  reject  tbcir  conduaiona;  and 
instractions  offered  by  the  parties  fdrnish  no 
ground  of  error  on  appeal. 

2.  Appeal  and  Ebbos  •s^lOCO— Equitt  4=> 
389  —  JuDOHBNT  Based  ok  nifDnras  or 

JUBT. 

It  is  not  only  the  right  -but  tbe  duty  of  the 
court  in  such  cases  to  finally  determine  all  qoea- 
tiona  of  fact  as  well  as  of  law,  and,  where  the 
record  shows  that  the  court  did  not  adopt  tbe 
findings  of  tbe  jury  but  especially  disagreed 
therewith,  a  judgment  of  tbe  court  based  on  tbe 
findings  of  tbe  jury  must  be  reversed. 

3.  Evidence  €=3l68(6)  —  Secondabt  Evi- 
dence—Fobbion  JUnOHBNT. 

Parol  evidence  is  iiaadmissible  to  prove  the 
existence  of  a  ftH'eign  judgment 

Commissioners*  Oi)inl(»i,  DiTlsiou  No.  8. 
Error  from  EMstrict  Court  Pontotoc  Gonaty; 
3.  W.  Bolen,  Judge. 

Suit  by  J.  O.  Hyndi  and  another  against 
J.  A.  Gamel.  Judgment  for  plaintlffa,  and 
deffflidant  brings  error.  Berersed.  anA  re- 
manded for  new  trial. 

J.  F.  MoKeel,  of  Ada,  for  plaintiff  in  error. 
Robert  Wlmblsh,  B.  H.  Epperson,  and  Tom 
D.  McKeowQ.  all  of  Ada*  for  defendants  in 
error. 

HOOKER,  G.  This  suit  was  instituted  In 
the  lower  court  by  Gamel  against  J.  C.  and 
Agnes  Hynds  to  recover  a  i>ersonal  Judgment 
upon  three  promissory  notes  for  $800  each 
with  8  per  cent  Interest  from  the  date,  Au- 
gust 17,  1906,  and  to  establish  and  foreclose 
a  vendor's  lien  upon  certain  real  estate  de- 
scribed here.  And  it  was  alleged  that  said 
notes  had  been  executed  to  N.  B.  Breckin- 
ridge as  a  part  of  the  purchase  price  for 
real  estate  conveyed  by  Breckinridge  t» 
Hynds,  and  that  said  notes  Jiad  been  assign- 
ed and  transferred  before  maturity  for  a 
valuable  consideration  to  the  plaintiff  In  er- 
ror who  uiMjn  default  and  maturity  thereof 
instituted  this  action. 

N.  B.  Breckinridge,  on  his  application, 
was  made  a  party  defendant  to  this  action  In 
the  court  below,  and  be  filed  an  answer  in 
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bis  own  behalf  which  admitted  the  execation 
of  eald  notes  to  liim  and  bis  transfer  thereof 
to  Game],  bat  be  alleged  that,  after  the  ex- 
ecution and  deilvery  of  said  notes  and  the 
conTeyance  of  the  property  for  which  they 
were  given  as  a  part  of  the  purchase  price, 
be  remoTed  from  the  state  of  Oklahoma  to 
the  republic  of-  Mexico,  and  while  be  was 
tbere  that  he  was  induced  by  Oamel  to  pnr- 
cbase  an  Interest  In  a  certain  corporation  or- 
ganized by  Gamel  for  the  purpose  of  manu- 
facturing and  selling  Ice  and  soda  water, 
and  that  he  was  induced  to  take  stock  in 
said  cwporatlon  by  means  of  talee  and 
fraudulent  representations  made  by  Gamd 
to  btm'  as  to  the  value  of  the  said  stock, 
and  that  relying  upon  these  representations, 
he  had  executed  bis  note  for  $S,000  to  the 
plaintiff,  Gamd,  and  in  order  to  secure  the 
payment  thereof  bad  d^mslted  wlUi  Oamel 
AS  collateral  security  the  three  notes  Involv- 
ed in  this  action;  that  there  was  no  other 
consideration  for  said  note  other  tban  this 
worthless  stock,  and  that  plaintiff  knew  at 
the  time  he  made  said  representations  that 
they  were  false  and  were  made  by  Gamel  for 
the  purpose  of  defrauding  hbn,  which  It  did. 
As  a  further  defense  the  said  Breckinridge 
alleged  that  suit  had  been  filed  upon  the 
^000  note  against  blm  in  thi  court  at  Sal- 
tlllo,  Mexico,  and  that  a  Judgment  of  the, 
court  had  been  rendered  there  in  bis  favor 
to  the  effect  that  said  note  was  void  and 
without  consideration,  and  that  judgment 
was  relied  upon  by  Breckinridge  In  bar  to 
any  recovery  here.  It  was  further  asserted 
by  Breckinridge  tbat  there  was  no  conedder- 
ation  for  the  notes  executed  by  Hynds  to 
Urn. 

To  the  answer  of  Breckinridge  the  plaintiff, 
Gamel,  filed  a  reply,  and  upim  the  issues  as 
presented  the  cause  was  tried  and  a  judg- 
ment bad  in  favor  of  the  defendants  in  er- 
ror, from  which  an  appeal  Is  had  to  this 
court 

[1;  2]  It  will  be  noUced  tbat  this  Is  an  ac- 
tion of  equitable  cognizance,  as  the  plaintiff 
t>elow  sought,  the  foreclosure  of  a  vendor's 
lien  upon  the  property  involved.  The  de- 
fendant Breckinridge,  asked  that  the  notes 
be  canceled,  that  the  vendor's  lien  on  said 
real  estate  be  released,  and  that  bis  deed 
to  Hynds  be  canceled  and  held  for  naught, 
and  tbat  the  court  decree  the  title  to  said 
property  to  him.  and  the  judgment  of  the 
court  so  did.  The  trial  court  submitted  these 
Issues  to  the  jury  under  instructions,  and  a 
verdict  was  rendered  in  favor  of  the  defend- 
ants In  error.  The  court  IkIow  evidently 
failed  to  recall  that  the  verdict  of  the  Jury 
was  only  advisory,  and  that  as  the  trial 
court  be  bad  the  right  to  disregard  the  ver- 
dict of  the  jury  if  same  did  not  meet  with 
his  own  views  as  to  what  the  equities  of  the 
case  demanded.  From  the  record  before  us 
the  verdict  of  this  jury  did  not  meet  with 
the  approval  of  the  trial  judge,  for  in  the  or- 


der of  the  court  overruling  the  motion  fbr  a 
new  trial  we  find  the  following: 

"This  question  was  sabmitted  to  the  jury,  aod 
the  jury  found  Uiat  there  was  evidence  ot  fraud: 
however,  the  court  la  not  fully  satisfied  on  that 

auestion.  It  further  appears  to  the  coart  tbat 
lere  were  two  law  propositions  tbat  should 
have  been  presented  to  the  jUry  In  the  court's 
instructions.  *  •  *  The  court  Is  of  the  opin- 
ion tlutt  if  those  propositions  of  the  law  had 
been  submitted  to  the  jury,  as  the  evidence  war- 
ranted, the  verdict  of  the  jury  might  have  been 
different  •  •  •  Tbe  court  is  frank  to  say 
tbat  tbia  would  not  be  the  judgment  of  the  court 
if  it  was  left  entlraly  with  the  court;  while  un- 
der the  rules  of  law  the  court  is  of  the  opinion 
that  the  motitm  for  a  new  trial  should  be  over- 
ruled, which  is  hereby  ordered." 

This  court  has  often-tlmes  held  that  even 
in  a  common-lav  action  it  Is  tbe  duty  of 
the  trial  court  to  wdgh  the  evidence  and  to 
ax^rove  or  disapprove  the  verdict,  and  U  the 
verdict  is  such  that  in  the  <Hitnion  of  the  trial 
court  it  should  not  be  permitted  to  stand,  and 
it  is  snCh  that  he  cannot  consictontlously  ap- 
prove it,  and  he  brieves  it  should  have  been 
for  the  onpoelte  part^,  it  la  his  duty  to  set 
it  aside  and  gfant  a  new  trial.  See  White 
V.  Dougal,  189  Pac.  007;  Slson  Harris, 
151  Pac.  681. 

In  Uie  Instant  oase  the  trial  court  had  the 
rl^t  to  disregard  the  verdict  of  the  jury, 
if  in  his  judgm«it  the  same  failed  to  ^>eak 
tbB  troth,  and  to  reach  his  own  ctmcluslons 
upon  the  'merits  of  the  cause  irrespective  of 
the  verdict  This  be  did  not  do,  as  it  plain- 
ly appears  by  tbe  record,  and  the  trial  court's 
disapproval  of  the  verdict  of  the  jury  under 
tbe  state  of  this  record,  if  It  were  a  common- 
law  actlw,  would  be  sufficient  to  reverse  this 
case.  This  being  an  equitable  cas^  however, 
and  one  wherein  the  trial  court  had  a  right 
to  reach  conclusions  of  'his  own  Irrespective 
ot  tbe  verdict  of  the  jury,  a  judgment  of  tbe 
court  not  sustained  by  the  evidence,  and  one 
which  he  himself  does  not  aiv^ove,  but  being 
based  upon  a  verdict  of  the  jury  with  whld) 
he  does  not  agrei^  cannot  he  permitted  to 
stand. 

It  is  unnecessary  to  consider  the  instruc- 
tion presented  to  tbe  jury,  for  this  court 
has  often  held  that  a  case  of  this  character 
will  not  be  reversed  on  account  of  lnH)Toper 
instructlona,  where  the  trial  court  has  the 
right  to  disregard  the  verdict  of  the  jury 
and  reach  his  own  ccmcluslons  as  to  the  mer- 
its ol  the  cause.  This  court  in  Crump  v. 
Jjaoham  et  al.,  168  Pac.  43,  said: 

"In  cases  of  equitable  cognizance  the  judge 
may  call  a  jury,  or  consent  to  one,  for  the  pur- 
pose of  advising  ttim  on  questions  of  fact,  and 
he  may  adopt  or  reject  their  conclusfons,  as  he 
sees  Gt,  and  Instructions  offered  by  tbe  parties 
furnish  DO  ground  of  error  on  appeal.  It  is  not 
only  the  right,  but  the  du^,  of  tbe  court  hi 
such  cases  to  finally  determine  all  questions  of 
fact  as  well  as  of  law." 

The  errors  complained  of  In  the  Instruc- 
tions will  not  be  considered  here,  but  it  was 
the  duty  of  the  trial  court  to  have  determined 
all  questions  of  fact.  This  be  did  not  do. 
While  we  have  the  ri^t,  under  repeated 
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dedalODfl  of  this  courts  to  consider  tills  evi- 
dence and  render  or  cause  a  Jndgment  as  we 
deem  proper  In  tlie  premises,  yet,  as  this 
evidence  is  conflicting,  tbe  trial  court  la  In 
a  better  position  to  determine  Uie  correct- 
ness at  this  controversy  than  we  are. 

We  think  the  evidence  here  shows  that  Ca- 
mel Is  the  owner  of  this  95,000  note,  and 
the  record  flails  to  satisfy  our  minds  by  any 
competent  evidence  that  any  Judgment  has 
been  rendered  thereon  which  would  bar  a  re- 
covery here.  If  Breckinridge  bad  any  snch 
evidence,  be  sliould  have  presented  It  to  the 
trial  court.  ORils  be  did  not  do,  although  this 
case  has  been  iwnding  since  February,  1909. 

[3]  Certain  parol  evidence  was  introduced 
here  as  to  the  rendition  of  that  Judgment  In 
the  Mexico  eonrts,  and  as  to  Its  contents, 
but  that  evidence  is  fiir  from  satisfying  and 
is  incompetent. 

R.  C  L.  voL  10,  p.  1121,  says: 

"Mode  of  Proof—^opie».—A  judgment  and  the 
proceedings  in  the  cause  in  vhich  it  has  been 
rendered  properly  are  proved  by  the  record  it- 
self or  by  certified  copy.  Indeed,  except  in  case 
of  the  loss  or  destruction  of  the  recora.  It  can- 
not be  proved  otherwise  than  by  the  original  or 
by  a  duly  aothenticated  copy.  Id  most  of  the 
states  there  are  statutes  providing  for  the  in- 
troduction of  certified  copies  of  judicial  as  well 
as  nonjudicial  records.  •  •  *  So  a  iudgment 
cannot  be  proved  by  the  testimony  of  a  witness 
that  while  he  was  clerk  of  the  court  certain  pa- 
pers shown  to  him  were  Issued  aDd  filed  by  bim, 
and  he  believes  they  are  the  records  of  the 
court  •  • 

Other  authorities  supporting  this  mie  are: 
I^^ron  V.  Boiling;  14  Ala.  753,  48  Am.  Dec.  122; 
Hammatt  v.  Emerson,  27  He.  30R,  46  Am. 
Dec.  598;  Eyier  v.  Crabbs,  2  Md.  137,  50  Am. 
Dec.  711;  Tuttle  v.  Jackson,  0  Wend.  (N.  Y.) 
213,  21  Am.  Dec.  806. 

This  cause  Is  reversed,  and  remanded  for  a 
new  trial. 

FEB  ODRIAM.   Adc^ted  In  whole;. 


(68  Okl.  91) 

NATIONAL  SURETY  CO.  v.  SCALES. 
(No.  8611.) 

(Supreme  Court  of  Oklahoma.  March  28, 
1918.) 

(Bi/UabuB  by  the  Courts 
1.  ASVEAL  AND  EBBOB  «S>1231— SnPIRSIDUS 

Bond— RioRT  of  Action. 
Grace  Scales,  a  minor,  recovered  a  judgment 
in  the  sum  of  |1,177  against  the  Missouri,  Okla- 
homa &  Gulf  Railway  Company,  as  payment 
for  right  of  way  through  her  land  in  Hughes 
county.  From  uils  judgment  the  railway  com- 
pany appealed  to  the  Supreme  Court,  and  for 
the  purpose  of  superseding  the  judgment  exe- 
cuted a  supersedeas  bond  with  the  National 
Surety  Company  as  sare^  thereon.  Pending 
the  appeal  nc^tiations  for  a  settlement  of  the 
judgment  were  entered  into  between  the  attor- 
neys for  Grace  Scales  and  the  attorneys  for  the 
railroad  company,  but  were  never  completed, 
and  pending  the  negotiations  the  case  was  dis- 
missed in  the  Supreme  Court  upon  stipulation 
signed  by  the  attorneys  for  the  respective  par- 
ties.   BtUd,  that  In  an  action  by  the  plaintiff 


against  the  surety  company  on  the  supersedeas 
bond  the  evidence  established  the  above  facts, 
and  that  the  same  did  oot  ctmatltute  a  defense 
to  the  action. 

2,  APPEAL  AND  EeBOB  «9l281  —  DdBVISSAL 
BT  SnPtTLATION— LlABIUTT  OF  SUBETT  ON 

Appeal  Bond. 
Where  an  appeal  Is  dismissed  In  the  Su- 
preme Court  upon  the  written  stipulations  of 
the  attorneys  for  the  plaintiff  in  error  and  the 
attorney  for  the  defendant  in  error,  such  dis- 
missal does  not  release  the  surety  from  liability 
on  the  appeal  bond. 

Error  from  IMstrlct  Court,  Hughes 
County;  Tom  D.  McEeomi,  Judge. 

Action  by  Grace  Scales  against  the  Nation- 
al Surety  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Affirmed. 

Mazey  &  Brown,  of  Huskogee,  for  plaln- 
tiff  in  error.  W.  T.  Anglin,  of  BoldenvlUe, 
for  defendant  In  error. 

RAINEY,  J.  The  facts  necessary  to  a  de- 
termination of  the  questiona  involved  In 
this  case  are  substantially  as  follows:  In 
Marcb,  1911,  Grace  Scales,  plaintiff  In  this 
action,  secured  a  Judgment  in  the  district 
court  of  Uugbes  county  against  the  Missou- 
ri, Oklahoma  &  Gulf  Railway  Company  lo 
the  sum  of  $1,177.  as  payment  for  a  right  of 
way  through  her  land  In  said  county.  From 
this  Judgment  the  railroad  company  appeal- 
ed to  the  Supreme  Court  of  this  state,  and. 
for  the  purpose  of  superseding  the  Judgment 
and  staying  execution,  executed  a  superse- 
deas bond  in  the  sum  of  $2,345,  with  the  Na- 
tional Surety  Company,  defendant  ber^, 
as  surety  thereon.  On  the  10th  day  of  Sep- 
tember, 1913,  the  appeal  was  dismissed  by 
the  Supreme  Court,  pursuant  to  the  follow- 
ing stipulation : 

"StipolatioD  tor  DlsmlssaL 

"It  Is  hereby  stipulated  and  agreed  by  and 
between  the  parties  hereto  that  the  above  and 
forgoing  appeal  may  be  dismissed  with  preju- 
dice to  future  action  at  the  cost  of  plaintiff  In 
error." 

The  Judgment  not  having  been  paid  by  the 
railroad  company,  Grace  Scales  Instituted 
the  Instant  action  to  recover  against  the 
National  Surety  Company  on  the-  supersede- 
as bond.  The  defense  alleged  In  tbe  answer 
of  the  surety  company  Is  that  after  the  ap- 
peal was  timely  filed  In  the  Supreme  Court, 
and  in  the  latter  part  of  the  year  1912,  and 
In  the  early  part  of  the  year  1913,  n^o- 
tlations  were  entered  into  between  Grace 
Scales,  the  plaintiff,  and  the  Missouri,  Ok- 
lahoma A  Gulf  Railway  Company,  for  a 
compromise  of  the  Judgment,  as  a  result  of 
whlcb  an  agreement  of  settlement  was 
reached  between  the  said  Grace  Scales  and 
the  Missouri,  Oklahoma  A  Gulf  Railway 
Company,  whereby  the  railroad  company 
paid  to  Grace  Scales  the  sum  of  $150  cash 
and  gave  Its  duly  executed  note  for  tbe  sum 
of  $877.14;  that  said  note  was  delivered  to 
the  plaintiff  and  tbe  cash  paid  was  accepted 
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by  ber  In  full  satisfaction  of  tbe  Judgmeat; 
that  the  plaintiff  had  entered  Into  the  stip- 
ulation above  recited  for  a  dismissal  of  tfie 
suit  pending  In  the  Supreme  Court;  and 
that  the  said  acts  were  without  the  tnowl- 
edge  or  consent  of  the  surely  company. 

The  evidence  discloses  that  Warren  &  Mil- 
ler and  Ralph  P.  Welch,  attorneys  of  Hold- 
euTllle,  Okl.,  represented  Grace  Scales  in  the 
condemnation  proceedings  and  In  the  nego- 
tiations for  the  settlement  ot  the  judgment 
after  the  case  was  ai^pealed  to  the  Supreme 
Court,  and  that  the  railroad  company  was 
represented  by  its  attorneys,  J.  a  WUholt 
and  E.  R.  Jones.  On  Oct(^r  15.  1912.  the 
attorneys  for  the  railroad  company  wrote 
Warren  &  Miller  as  follows: 
"Re  Grace  Scales  v.  M.,  O.  &  G. 

"Some  time  ago  your  Mr.  Miller  talked  with 
me  witli  reference  to  the  settlement  of  the  con- 
demtiattoD  caae  of  Grace  Scales.  The  amoaat 
of  the  judgment  was  $1,177.  I  suggested  to  him 
that  if  they  would  accept  a  long  time  not  [note] 
we  might  effect  a  settlement  and  get  lid  of 
it.  I  would  be  glad  to  hear  from  you  and  see  if 
we  cannot  get  it  wiped  off.  If  we  cannot  make 
settlement  will  you  kindly  sign  the  inclosed  etip- 
ulation  extending  time  within  which  to  serve 
brief." 

On  October  16,  1912,  Warren  &  Miller  re- 
plied to  this  letter,  stating  that  Mr.  Welch, 
who  was  associated  with  them  in  the  case, 
had  Informed  them  that  he  was  authorized 
by  Mr.  Scales,  father  of  Grace  Scales,  who 
waa  a  minor,  to  accept  a  note  bearing  Inter- 
est at  8  per  cent.,  due  In  one  year,  provided 
the  9150  was  paid  at  once;  that  the  $150 
was  their  fee;  and  that  they  would  Ilbe  to 
hare  that  paid  and  a  note  given  for  the  bal- 
ance. On  October  25th  Mr.  Jones  wrote 
Warren  &  Miller  asking  if  they  could  not 
persuade  their  client  to  take  6  per  cent,  in- 
terest on  the  note  they  proposed  In  settle- 
ment of  the  Judgment  In  the  caae.  On  Oc- 
tober 31st  Warren  &  Miller  wrote  Mr.  Jones 
as  follows: 

"In  the  Scales  matter,  we  have  seen  oar  client 
and  be  agrees  to  accept  a  note  tearing  7  per 
cent,  interest  for  the  balance  due  after  the  pay- 
ment of  $150  in  cash,  the  note  to  be  for  one 
year.  This  is  the  very  best  that  he  will  do  and 
we  trust  that  you  will  execute  the  note  and  send 
same  to  us  with  a  check  for  $150  by  return 
mail;  otherwise  we  are  directed  to  posh  the 
case  in  the  Supreme  Court  to  as  early  a  deter- 
mination as  possible.  Mr.  Scales  has  refused 
to  allow  us  to  stipulate  for  a  continuance  of 
time  for  filing  brief;  and  he  says  that  ttnleat 
this  o^er  of  Jus  is  accepted  at  onee,  veu  mav 
eoneider  it  wUMrawn."    (Italics  ours.) 

On  November  3d,  in  reply,  Mr.  Jones 
wrote  Warren  &  Miller  that  the  railroad 
company  would  acc^t  their  proposition  and 
that  he  would  send  the  $150  voucher  and 
the  note  down  the  first  of  the  week,  as 
soon  as  Mr.  Dewar  returned  to  the  city. 
Nothing  further  was  done  until  April 
1913,  when  the  attorneys  for  the  railroad 
company  wrote  Warren  &  Miller,  Inclosing 
voucher  for  the  $150  and  a  note,  dated  April 
1,  1013,  In  the  sum  of-  $877.14,  due  in  one 
year,  with  Interest  at  7  per  cent  in  favor 


of  Grace  Scales,  and  In  the  same  letter  In- 
closed the  stipulation  for  dismissal  of  the 
case  In  the  Supreme  Cpurt,  and  requested 
two  signed  copies  of  the  stipulation  for  dis- 
missal and  receipt  for  the  voucher  and  note. 
On  May  14,  1913,  Warren  &  Miller  wrote 
Mr.  Jones  as  follows : 

"In  the  matter  of  the  Scales  condemnation 
case,  we  have  been  unable  as  yet  to  get  any 
word  from  Mr.  Scales,  directing  us  to  settle  the 
case  and  accept  the  note  sent  us.  We  are  writ- 
ing him  again  and  wben  we  hear  from  him  will 
let  you  know.  Pursuant  to  our  talk  with  Mr. 
Wilhoit,  Sunday,  we  have  cashed  the  voucher 
for  $150,  which  was  to  be  credited  on  the 
amount  and  used  by  us  as  a  payment  of  our  fee. 
This  was  satisfactory  to  our  coattomey,  Mr. 
Welch,  and  we  divided  the  fee  with  him.  If 
Mr.  Scales  agrees  to  accept  the  note  in  settle- 
ment of  the  suit  we  will  sign  the  stipulations 
and  return  to  you.  If  he  does  not  accept  the 
proposition,  we  will  return  the  note  to  you,  and 
this  sum  of  $150  can  be  credited  on  the  judg- 
ment wben  the  case  Is  finally  disposed  of  in  the 
Supreme  Court.  This  arrangement  enables  us 
to  collect  and  use  our  fee  now,  which  is  very 
satisfactory  to  us,  as  we  do  not  think  we  ought 
to  be  compelled  to  wait  on  Scales  until  the  close 
of  the  litigation." 

On  August  l3th  Mr.  Jones  wrote  Warren 
&  Miller  as  follotrs: 

"I  hand  you  herewith  a  copy  of  resolution 
passed  by  the  executive  committee  of  the  board 
of  directors  of  the  railway  company  on  the  11th 
inst.  I  take  it  that  this  is  what  you  have  been 
looking  for  for  many  a  day,  and  I  take  it  fur- 
ther that  it  will  satisfy  you  in  the  matter  of 'the 
acceptance  of  the  note  we  gave  in  satisfac- 
tioD  of  the  Grace  Scales  judgment,  and  that  you 
may  now  dispose  of  that  caae  in  the  Supreme 
Court"  ■ 

On  August  16th  Warren  &  Miller  wrote 
Mr.  Jones  acknowledging  receipt  of  the  res* 
olutions  of  the  board  of  directors  in  the 
Scales  matter,  and  that  they  had  been  un- 
able to  get  any  answer  to  letters  written  to 
Mr.  Scales  about  the  settlement  of  the  case, 
and  that  they  were  holding  the  papers  sent 
them  Ih  hopes  that  be  would  some  time  de- 
cide to  accept  the  note,  and  in  the  mean- 
time they  supposed  it  was  just  as  well  to  let 
matters-  drift.  On  August  16,  1913,  Mr. 
Jones,  In  answer  to  the  letter  stated  : 

"I  was  under  the  impression  that  Mr.  Scales 
had  agreed  to  this  settlement  and  that  he  agreed 
to  it  before  we  Executed  the  note.  The  onlff 
thing  that  I  care  abovt  is  that  I  want  the  case 
in  the  Bvpreme  Court  dismissed  and  don't  care 
to  iorite  a  m  (Ae  matter  and  X  do»*t  oare 
to  have  them  make  an  order  of  dismissal  against 
u*.  I  would  rather  stiputate  for  the  dismtstal." 
(Italics  onrs.) 

On  August  SOth  Warren  ft  Aniler  wrote 
Ur.  Jcmes  as  follows : 

"We  are  in  receipt  of  yours  of  the  2&th  In 
reference  to  the  Scales  matter  and  have  submit- 
ted same  to  Mr.  Welch.  We  have  signed  the 
stipulation  for  dismissal  with  two  changes,  as 
you  will  note.  We  thought  that  the  stipulation 
should  be  for  the  dismissal  of  the  appeal,  in- 
stead of  the  cause.  We  do  not  see  the  necessity 
for  stating  in  the  stipulation  that  the  cause  baa 
been  settled.  As  a  matter  of  fact  we  have  never 
been  able  to  get  Mr.  Scales  to  answer  our  let- 
ters in  regard  to  the  settlement,  consequently 
we  have  stricken  out  that  part  of  the  stipula- 
tion, which  recites  that  a  settlement  has  been 
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made.  We  believe  the  amended  itlpiilatfOB  as 
signed  will  answer  the  purpose." 

In  addition  to  tlie  conespondoioft  above 
mentioned,  Mr.  a  W.  MlUer  and  Mr.  Ralph 
P;  Welch  testified  positirdy  Oiat  neither 
they  nor  Mr.  Weldi  ever  agreed  to  acc^t 
the  note  dated  April  29,  1013.  A  part  of 
Mr.  Miller's  testimony  is  as  follows: 

"The  object  of  the  negotiation  was  looking 
forward  to  a  final  settlement  by  the  executioo 
and  acceptance  of  this  note.  The  delivery  of 
the  note  to  us  hj  the  Missouri,  Oklahoma  & 
Oulf  was  not  accepted  by  us  as  a  delivery  to 
Mr.  Scales  or  aa  an  acceptance  of  settlement 
of  that  judgment,  but  was  accepted  by  us  with 
the  understanding  that  we  submit  the  matter  to 
Mr.  Scales,  and  if  he  agreed  to  accept  the  note 
ia  satisfaction  of  tbg  judgment,  then  it  would 
be  accepted  by  ns  fw  him,  out  Mr.  Scales  didn't 
accept  It" 

The  omTersatlon  with  reference  to  cash- 
ing the  $150  Tondier,  as  testified  to  by  the 
witnesses  for  the  plaintiff,  was  that  Mr. 
Wllbolt  had  advised  them  to  cash  the  check 
for  f  150,  and  that,  in  the  evoit  Mr.  Scales 
did  not  accept  the  note,  the  $100  could  be 
credited  on  the  Judgment  whl<^  was  done. 

Mr.  Wilholt  did  not  recall  the  substance 
of  the  ccmvCTsation,  but  stated  that  he  prob- 
ably made  the  statement  testified  to  by  the 
attorneys  for  the  pluintUf,  since  at  that  time 
the  attorneys  for  the  railroad  c<»npany  were 
in  default  of  their  brief  in  the  Supreme  Court 
and  were  practloUly  out  of  the  Supreme 
Court  anyway ;  that  at  the  time  of  the  con- 
versation he  wa.B  in  eerions  doubt  as  to 
whether  the  Supreme  Court  would  grant  the 
attorneys  for  the  railroad  company  permla- 
slon  to  file  a  brief.  Inasmuch  as  they  had 
obtained  continuances  two  or  three  times; 
that  they  would  probably  have  made  some 
effort  to  brief  the  case  In  the  Supreme  Court 
rather  than  have  had  the  oonrt  dismiss  It; 
but  that  they  were  very  desirous  .of  getting 
the  stipulation  tor  dismissal,  as  they  did 
not  want  to  write  a  brief,  especially  In  view 
of  the  fact  that  there  was  not  qiucb  diance 
of  reversing  the  case,  and  they  did  not  want 
the  Supr^e  Court  to  dismiss  it  for  their 
failure  to  file  brief.  Mr.  WUhf^t  further 
testified  that  the  attorneys  for  the  railroad 
company  believed  the  settlement  had  be^ 
consummated,  or  that  they  never  would  have 
gon^  to  the  trouble  of  securing  the  note. 

[1,2]  As  a  ground  for  reversal,  the  surety 
company  contends  diat  the  district  court 
erred  In  holding  that  the  facts  provm  at  the 
trial  did  not  cmistitote  a  compromise  and 
settlement  of  the  plalntlfTs  Judgment  after 
the  case  had  been  appealed  to  the  Supreme 
Court  We  have  examined  the  evidence, 
which  is  substantially  as  above  stoted,  and 
are  of  the  opinion  that  the  court  would  not 
have  been  authorized  by  the  evidence  to 
have  made  any  other  finding.  It  will  be 
noted  that  the  only  acceptance  by  the  attor- 
neys for  the  plaintiff  of  the  proportion  for  set- 
tlement was  In  the  letter  dated  Octot)er  31, 
1912,  In  which  letter  the  attorneys  stated  that 
Mr.  Scales  had  agreed  to  accept  a  note  due  In 


one  year,  and  "unless  this  otter  of  his  Is  ae- 
cepted  at  once,  you  may  consider  it  wWi- 
drawn."  The  note  was  not  encnted  until 
April  1, 1913,  and  was  sent  to  plalntUTs  attor- 
neys on  April  29. 1913.  After  the  delivery  of 
the  note  to  the  attorneys  for  the  plaintiff,  nei- 
ther they  nor  Mr.  Scales  accepted  the  note  in 
settlement  of  the  judgment  If  the  plaintiff^ 
attorneys  had  agreed  to  the  pn^>o8ed  settle- 
ment, it  would  not  have  been  binding  oa  the 
plaintiff,  for  it  Is  well  established  that  an 
attorney  cannot  compromise  hla  client's 
cause  of  action  without  his  dienfs  consent 
2  Ruling  Case  Law,  |  75,  p.  995 ;  Turner  v. 
Fleming  et  al.,  37  Okl.  75,  130  Pac.  551,  45 
Lw  R.  A.  (N.  S.)  265,  Ann.  Cas.  1915B,  831, 
Hamberger  v.  White,  154  Pac.  57S. 

It  is  urged  that  the  sdgnlDg  of  the  stipula- 
tion for  the  dismissal  of  the  appeal  had  the 
etCect  of  discharging  the  surety  on  the  ajipeal 
bond.  We  do  not  think  so,  In  the  Ugbt  of 
the  facts  as  disclosed  by  the  record  In  this 
case.  It  appears  from  the  testimony  of  de- 
fendant's own  witnesses  that  the  railroad 
company  was  practically  out  of  court,  and 
that  the  company  was  extremely  anxious  to 
have  the  case  dismissed  on  stipulation,  as  is 
evidenced  by  the  letter  of  August  16,  1913, 
wherein  Mr.  Jonee  stoted:  "The  only  thing 
I  care  about  Is  that  I  want  the  case  in  the 
Supreme  Court  dismissed."  We  do  not  think 
the  cases  holding  that  where  the  obligee 
puts  It  out  of  the  power  of  the  obligor  to 
perform  the  conditioos  of  the  bond  no  re- 
covery can  be  had  on  the  bond  are  In  point 
as  the  logical  deduction  to  be  drawn  from  the 
letters  and  other  evidence  in  this  case  Is 
that  the  railroad  company  In  effect  procured 
the  dismissal  of  the  appeal  and  had  practi- 
cally abandoned  the  case  in  the  Supreme 
Court 

In  the  case  of  Cbllbreath  M  al.  v.  Coyne, 
48  Colo.  199,  109  Pac.  428.  it  Is  held  that  the 
liability  of  a  surety  on  an  appeal  bond  is 
fixed  by  the  dismissal  of  the  aiq>eal,  and  that 
Is  also  the  holding  of  this  court  In  the  case 
of  Crofut-Knapp  Co.  v.  Weber  et  al.  (No. 
4843)  167  Pac.  464,  not  yet  officially  r^rted. 
whereto  In  the  syllabus  we  said: 

"After  the  time  has  expired  for  appeal,  and 
the  judgment  has  become  final,  and  not  paid, 
or  otherwise  stayed,  an  action  will  lie  on  a 
statutory  supersedeas  bond,  conditioned  for  the 

fiayment  of  the  condemnation  money  and  costs, 
n  case  of  [the]  judgment  or  final  order  shall  be 
adjudged  against  it  ev^  though  the  appeal  has 
not  been  perfected,  or  fails  for  want  of  prosecu- 
tion." 

See  also,  McCain  t.  Starr,  150  Pac.  066. 
and  Peck  et  aL  t.  Curiae  Clothing  Co.,  162 
Pac.  735. 

In  the  case  of  James  A.  Chase  v.  Louis 
Beraud  &  Jean  Garrand,  29  OaL  138,  ttie 
Supreme  Court  of  Cftlitomla  held  that  where 
an  appeal  was  dismissed  on  motion  of  re- 
spondent, based  upon  tbB  written  consent 
of  the  appellant,  the  dlamlssal  operated  as 
an  affirmance  of  the  judgment  and  bound  the 
sureties  on  the  appeal  bond. 

The  following  quotation  from  Ann.  Cas. 
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ltfl4A,  p.  1149,  Is  pertinent  to  the  question 
under  consideration: 

"In  accord  with  the  reported  CEse  it  Is  gen- 
erally held  that  the  aflirmance  of  an  appeal 

f ursaant  to  an  agreement  entered  into  in  good 
aitb  by  the  litigants  does  not  work  a  release 
of  ,the  obligation  of  the  surety  on  the  appeal 
bond,  although  the  agreement  is  made  without 
his  knowledge  or  consent.  Drake  v.  Smythe.  44 
Iowa,  410;  Ammona  t.  Whitehead.  31  Miss. 
1)9;  Howell  v.  Alma  Millins  Co.,  36  Neb.  80, 
54  N.  W.  12S.  38  Am.  St.  Rep.  694 ;  Krall  v. 
Libbey,  53  Wis.  292,  10  N.  W.  386;  Ingeraoll 
Y.  Seatoft,  102  Wis.  476,  78  N.  W.  576,  72 
Am.  St-  Rep.  892.  See,  also,  Comegys  v.  Cox, 
1  Stew.  (Ala.)  262.  18  Am.  Dec.  45.  Thns  in 
Drake  t.  Smythe,  supra,  it  was  held  that  the 
■nreties  were  not  released  by  an  agreement  be- 
tween the  parties,  entered  into  without  the 
knowledge  or  consent  of  the  sureties,  to  affirm 
the  judgment  and  to  extend  the  time  of  pay- 
ment and  to  stay  execution.  The  court  said: 
'By  the  execution  of  the  bond  the  sureties  ena- 
bled the  defendants  to  supersede  the  judgment 
The  sureties  became  parties  to  the  record,  and 
were  liable  to  any  judgment  rendered  in  the 
cause  within  the  limit  of  thdr  obligation.  Their 
relation  to  the  action  was  not  such  as  gave 
them  any  control  thereof;  they  could  not  dic- 
tate to  defendant  the  course  be  should  pursue 
in  the  case;  he  bad  the  full  right  to  do  what- 
ever the  law  authorized  in  a  case  where  no  sure- 
ties are  concerned.  Their  position  in  the  case 
was  one  of  obligation  for  debts,  not  of  rights  in 
confiict  with  defendant's  rights.  They  were 
bound  for  the  judgment  which  should  be  render- 
ed asainst  defendant  in  the  progress  of  the  suit. 
That  defendant  had  the  right  to  stipulate  for 
time  upon  the  rendition  of  tae  judgment  cannot 
be  questioned.  The  sureties,  then,  are  bound 
by  that  atrreement,  and  are  liable  upon  tbejudg^ 
ment.'  To  the  same  effect  is  Ammons  v.  White- 
head, supra.  In  Comegys  v.  Cox,  supra,  the 
court  «aid  that,  while  it  was  not  necessary  to 
decide  whether  the  agreement  of  affirmance  de- 
stroyed the  liability  of  the  securities,  it  was 
stronr^  indlned  to  ttiink  that  the  agreement 
had  no  sndi  effect." 

The  Judgment  of  the  trial  court  Ifl  affirm- 
ed. All  the  Justices  concur. 


Ex  parte  HOCDETN  et  al.    (No.  A-3310.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
AprU  12.  1818.) 

(apHabtu  hv  the  Court.) 

Bail  «=5>42— Application  foe  Bail. 

Evidence  on  an  application  for  bail  consid- 
ered, and  held  sofficient  to  justify  refusal  of 
bail  to  each  of  the  petitioners,  the  court  being 
of  the  opinion,  after  an  examination  of  the 
transcript  of  the  testimony  taken  upon  the 
preliminary  examination  upon  which  testimony 
application  for  bail  was  submitted,  that  the 
proof  is  fivident  and  the  presumption  great  of 
the  guilt  of  each  applicant,  and  that  petition- 
ers are  not  entitled  to  bail  as  a  matter  of  l^al 
right,  and  tbat  this  is  not  such  a  case  in  which 
the  court  should  exercise  its  discretion  and 
grant  the  applicants  bail.  The  writ  is  there- 
fore denied,  and  ball  refused. 

Application  by  Charles  Holden  and  El.  R. 
Bryce  for  a  writ  of  habeas  corpus  to  be  let 
to  ball.  Writ  denied,  and  bail  refused. 


Moman  Prulett  and  Victor  A.  Snlg^,  both 
of  Oklahoma  City,  for  petItI<Hiers.  S.  P. 
Freellng,  Atty.  Gen.,  R.  B.  Wood,  As&t  Atty. 
Gen.,  and  L.  A.  Pelley,  Co.  Atty.,  of  Altns, 
for  respondent 

MAT80N.  J.    The   petitioners,  Charles 
Holden  and  E.  R.  Bryce.  have  presented  to 
this  court  a  verified  petition,  wherdn  they 
allege  tbat  they  are  each  unlawfully  and  Il- 
legally restrained  of  their  liberty  by  Sheriff 
Ford  of  Jackson  county,  Okl;  that  the  cause 
or  pretence  of  tb^r  conflnemeot  Is  that  the 
petitioners  are  charged  In  the  district  court 
of  Jackson  county.  Okl.,  by  information  filed 
therein  by  the  county  attorn^  of  uid  coun- 
ty, with  the  murder  of  one  Dan  Coffee,  al- 
I^:ed  to  have  been  committed  in  said  county 
on  or  about  the  15th  day  of  February,  19ia 
Petitioners  further  state  that  they  have  been 
given  a  preliminary  hearing,  at  whl(^  hearing 
the  t^mony  was  taken  in  shorthand  and  Is 
transcribed,  and  a  copy  of  which  is  attached 
to  the  petition  and  made  a  part  thereof  and 
marked  "Exhibit  A."    Petitioners  further 
allege  that  their  restraint  is  illegal  and  un- 
lawful because  they  are  not  guilty  of  said 
mnrder  or  any  other  crime,  and  that  the 
proof  of  their  guilt  Is  not  evident  nor  the 
presumption  great  as  shown  by  the  testimony 
taken  In  the  preliminary  examination ;  that 
they  have  presented  a  petition  for  a  writ  of 
habeas  corpus  to  be  allowed  to  ball  to  Hon. 
Frank  Matthews,  district  Judge  within  and 
for  Jackson  county,  but  that  said  judge  re- 
fused ball.    A  response  to  said  petition  has 
been  filed  on  behalf  of  J.  C.  Ford,  sheriff 
of  Jackson  county,  wherein  he  admits  that 
he  Is  holding  said  petitioners  on  a  commit- 
ment duly  and  legally  Issued,  wherein  they 
are  charged  with  the  crime  of  murder  of  one 
Dan  Coffee  as  alleged  in  the  petition,  but 
said  respondent  denies  that  the  cause  of 
their  restraint  Is  illegal,  and  alleges  the 
facts  to  be  that  the  proof  of  their  guilt  of 
said  mnrder  Is  evident  and  the  presumption 
thereof  great,  and  for  such  reason  petition- 
ers should  be  held  without  bail.   The  hear- 
ing on  said  application  was  bad  on  the  11th 
day  of  April,  1918,  at  which  time  the  matter 
was  orally  argued  on  behalf  of  the  petition- 
ers by  Hon.  Moman  Pruiett,  their  attorney, 
and  on  behalf  of  the  respondent  by  Hon.  L. 
A  Pelley,  county  attorney  of  Jackson  county. 

It  Is  unnecessary  to  enter  Into  a  discussion 
of  the  facts  In  this  case.  To  discuss  the 
facts  before  trial  is  bad,  where  the  writ  Is 
denied,  might  become  prejudicial  to  the  ap- 
plicants. Therefore  we  think  the  proper 
course  to  pursue  Is  to  avoid  any  discussion 
which  might  become  In  any  way  prejudicial 
to  either  the  applicants  or  the  state.  We 
deem  It  stifflclent,  therefore,  to  say  that  we 
have  carefully  examined  the  evidence  In 
support  of  the  application,  and  are  of  the 
opinion  that  there  is  a  failure  to  prove  that 
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eltber  of  the  petltlonera  Is  entitled  to  be  ad- 
mitted to  bail  as  a  matter  of  legal  right 
The  testimony  on  tbe  part  of  the  atate  is 
evidence  of  their  guilt  of  the  crime  of  mur- 
der. 

It  Is-  therefore  considered  and  adjudged 
by  the  court  that  the  writ  be  denied,  and 
that  bail  be  refused  to  both  applicants. 

DOYLB,  P.  J.,  and  ABMSTKRONQ,  J., 
concor.  . 

(64  Hont  mi 

CHEALBT  v.  PXIRDT  et  al.    (No.  3876.) 

(Supreme  Court  of  Montana.    March  21,  1918.) 

1.  Contracts  is=s34ti(9)  —  Mattebs  Pot  in 
Issue  bt  Gkneeal  DbnIax.. 

Id  an  action  for  work  done  and  materials 
furnished  In  drilling  a  well  under  an  oral  con- 
tract, defendants  under  their  general  denial 
could  show  as  a  defense  that  the  contract  as 
made  was  different  in  substantial  particulars 
from  that  alleged  in  complaint. 

2.  Pexadino  «»2  —  Statuteb  —  Applica- 

BJUTT. 

Tbe  provisions  of  Rev.  Codes.  S|  6632,  6540, 
as  to  essentials  of  complaint  and  answer  apply 
to  all  Rctione  whatever  their  nature,  and  fur- 
nish the  exclusive  guide  as  to  what  pleadings 
are  required  or  permitted. 

3.  CONTBACTB    ^332(2)  — ACTIOIt    ON  OBAX. 

Contract— C0MPI.AI  NT. 
In  an  action  for  work  done  and  materials 
famished  in  drilling  a  well  under  an  oral  con- 
tract, plaintiff  must  allege  (1)  the  contract  upon 
whidi  he  seeks  to  recover;  (2)  a  substantial 
performance  thereof;  and  (3)  facts  showing  the 
amount  to  which  be  Is  entitled,  in  view  of  Kev. 
Codes,  S  6532,  as  to  what  complaint  shall  con- 
tain. 

4.  CONTBACTB  *=»346(9).  348  —  AtmOK  ON 
Obal  Contbact— Buhden  op  Pboof. 

In  an  action  for  work  and  materials  fur- 
nished in  drilling  a  well  under  an  oral  con- 
tract, defendants'  gen6ra]  denial  put  in  issue  all 
essential  allegations  of  plaintifTs  complaint,  and 
cast  on  plaintiff  the  burden  of  establishing  all 
of  them,  in  view  of  Rev.  Codes,  {  6540,  provid- 
ing that  the  answer  may  be  a  general  denial. 

5.  Appeal  and  Ebrob  ^=^1056(2)— Exclud- 

IHQ  TESnUONT— HaBHLESS  EbBOB. 

In  an  action  for  work  done  and  materials 
furnished  in  drilling  a  well  under  an  oral  con- 
tract, excluding  testimony  as  to  whether  a  wit- 
ness bad  stated  that  the  well  was  not  a  sood 
one,  and  as  to  whether  defendant  or  bis  brothers 
and  sisters  used  tbe  well,  was  without  prejudice, 
as  auch  testimony  would  hsve  no  valne  as  proof 
that  contract  was  not  aa  alleged. 

6.  Appeal  and  Bbbob  ^9l051<3)— Admission 
OP  Hearsat  Testimony— Habmuiss  Ebbob. 

Permitting  plaintiff  to  testify  that  defend- 
ants with  whom  he  Bret  had  a  conversation 
about  drilling  a  well  said  that  they  were  acting 
for  all  defendants  was  erroneous,  but  without 

firejudice  to  defendants  whose  counterclaim  al- 
eged  that  they  were  copartners. 

7.  Contracts  €=>346(15)  —  Actions  —  "Va- 
biance"  and  "Pailube  op  Proof." 

That  a  complaint  in  an  action  on  contract 
alleges  a  joint  contract  with  several  defendants, 
and  the  evidence  discloses  a  separate  contract 
with  some  of  them,  is  not  a  variance  amount- 
ing to  a  failure  of  proof  within  Rev.  Codes,  S 
6587,  in  view  of  sections  6711,  6712,  providing 
that  judgment  may  be  for  or  against  one  of 


the  parties  and  the  action  proceed  aa  to  Oi 

other. 

[Ed.  Mote.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Variance; 

Second  Series,  FaUure  of  Proof.] 

Appeal  from  District  Court,  Hill  County; 
WUUam  A,  Clark.  Judge, 

Action  by  W.  T.  Chealey  against  B.  D. 
Purdy  and  others.  Prom  a  judgment  for 
plaintiff  and  from  an  order  denying  motion 
tor  new  trial,  defendants  appeaL  Affirmed. 

H.  a.  Kline  and  a  B.  Elwell,  both  of 
Elavr^  for  appellants.  Nelson  &  Turootte, 
of  Havre,  for  resptmdent 

BRANTLY,  C.  J.  This  action  was  brought 
against  four  defendante,  B.  D.,  E.  L.,  W.  W., 
and  Edythe  Purdy,  as  copartners  under  the 
firm  name  of  Purdy  Bros.,  to  recover  of 
them  the  value  of  work  done  and  material 
fumiEdied  by  plaintiff  in  drilling  a  well  tot 
them  under  an  oral  contract  The  c<Hnplalnt 
alleges  that  the  plaintiff  agreed  on  his  part 
to  drill  tbe  well  at  a  place  designated  by  de- 
fendants upon  their  land,  or  that  of  some 
one  of  them,  for  the  purpose  of  obtaining  wa- 
ter. It  then  alleges  the  terms  of  the  con- 
tract, bow  and  when  payment  was  to  be 
made,  and  that  the  plaintiff  has  fully  per- 
formed the  contract  according  to  Its  terms, 
except  in  so  far  as  he  was  prevented  from 
doing  so  by  the  act  of  the  defendanta  It 
demands  Judgment  for  $591.50,  less  tbe  sum 
of  $21.49,  which  defendants  have  paid.  The 
record  does  not  disclose  wbether  the  defend- 
ants W.  W.  and  Edythe  Purdy  interposed 
any  defense,  or  whether  the  action  was  dis- 
continued as  to  them.  They  are  not  In  any 
wise  interested  In  these  appeals.  The  de- 
fendants B.  D.  and  E.  li.  Purdy  joined  In 
an  answer  which,  besides  spedflcally  denying 
the  existence  of  the  partnership,  denies  gen- 
erally all  the  auctions  of  the  ctnnplaint 
"except  as  hereinafter  specifically  admitted, 
modified,  qualified,  or  denied,"  and  then  in- 
terposed a  counterclaim  for  $186.36  for  serv- 
ices, team  hire,  etc.,  performed  and  furnish- 
ed to  plaintiff  by  them  aa  copartners.  XSpoa 
this  counterclaim  plaintiff  joined  issue 
reply.  The  trial  resulted  in  a  verdld;  and 
judgment  fbr  plaintiff  In  the  mm  of  $B(^U 
and  costs.  Defendants  iuiTe  ai^ealed  from 
the  Judgment  and  an  order  denying  th^ 
motion  for  a  new  trial. 

[1]  1.  The  first  contention  made  Is  that  tbe 
court  erred  to,  the  prejudice  of  defendants  in 
ruling  that  It  was  not  competmt  for  thm* 
under  their  general  denial,  to  show  as  a  de- 
fense that  the  contract  as  made  by  the  par-  ■ 
ties  was  different  in  substantial  particalars 
from  tliat  alibied'  in  tbe  complaint,  and  In 
excluding  evidence  offered  for  tliat  purpose. 
They  hare  presented  ui  elaborate  argnment, 
with  a  citation  of  nnmerous  authorities,  to 
maintain  their  position.  Tedmically,  the  de- 
aial  as  made  Is  not  a  senml  denial.  O'Don- 
nell  V.  City  of  Butte,  44  Hont  97,  119  Pac. 
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2SL  Since,  bowcTer,  counsel  assmne  that  It 
ii^  for  the  purposes  of  these  appeals  we  ac* 
c^t  their  assumption  as  correct  As  an  ab- 
stract proposition  there  can  be  no  doubt  ei- 
ther on  prlndple  or  authority,  of  the  sound- 
ness of  the  rule  invoked  by  counsel.  What- 
erer  may  be  the  nature  of  QtB  cause  of  ac- 
tion upon  which  a  pi<^<ntnf  seeks  to  recover, 
he  must  allege  in  his  complaint  facts  dis- 
closing the  presence  all  Uie  elements  nec- 
essary to  make  it  out  Ber.  Codes,  i  6832; 
EUlnghouse  t.  AJax  Live  Stock  Co.,  61  M<mt 
275.  152  Pac.  481,  U  B.  A.  1016D,  836.  The 
answer  may  be  a  general  d^ilal  (Ber.  Codes, 
S  6540),  the  effect  of  which  is  to  put  in  issue 
every  material  allegation  constituting  the 
cause  of  action  alleged,  and  thus  to  cast 
upon  the  plaintiff  the  burden  of  establishing 
by  bU  evidence,  prima  fade  at  laxt,  the 
presence  of  every  element  of  it  and  hence 
bis  right  to  recover.  If  at  the  dose  of  hU 
evidence  be  has  felled  to  do  this,  there  is  a 
total  failure  of  proof  and  he  is  properly 
nonsuited.  It  logically  follows  that  under 
his  general  denial  the  defendant  may  intro- 
duce any  evidence  which  tends  to  controvert 
any  fact  material  to  plaintiff's  case,  and  If 
he  Is  successful  In  overcmnlng  the  prima 
facie  case  disclosed  by  plaintiff's  evidence, 
as  a  whole,  or  in  any  particular,  or  In  es- 
tablishing an  equipoise  in  the  proof,  be  is 
entitled  to  a  verdict.  1  Ency.  PI.  &  Pr.  817; 
De  Sandro  v.  Missoula  L.  &  W.  Co.,  48  Mont 
226,  136  Pac.  711;  Stephens  v.  Conley,  48 
Mont  352,  138  Paa  189,  Ann.  Cas.  1915D, 
95a 

[2-4]  These  rules  apply  to  all  actions,  what- 
ever their  nature,  for  the  provisions  of  the 
Codes  OD  the  subject  of  pleadings  dted  su- 
pra furnish  the  exclusive  guide  as  to  what 
pleadings  are  required  or  are  permitted  In 
this  jurisdiction.  As  applied  to  an  action 
on  a  contract  resting  in  parol,  the  plaintiff 
must  allege  the  contract  upon  which  he  seeks 
to  recover,  a  substantial  performance  of  it 
according  to  Its  terms,  a  breach  by  the  de- 
fendant, and  the  facts  showing  the  amount 
he  is  entitled  to  recover.  A  general  denial 
by  defiant  puts  in  issue  all  of  these  al- 
legations. The  burden  is  then  cast  upon  the 
plaintiff  to  establish  all  of  them  by  substan- 
tial evidence.  If.  for  instance,  he  fails  to 
establish  the  contract  alleged,  he  falls  to 
make  out  a  cause  of  action  (Kalispell  Liquor 
Co.  V.  McGovem,  33  Mont.  3&i,  84  Paa  709), 
and  the  defendant  Is  entitled  to  a  nonsuit 
So  the  defendant,  under  his  general  denial, 
may  Introduce  any  evidence  which  tends  to 
show  that  he  did  not  enter  into  the  contract, 
or  that  he  made  a  contract  different  tn  one 
or  more  substantial  particulars  from  that 
alleged,  or  that  .the  plaintiff  has  Jailed  to 
fulfill  the  obligations  assumed  by  him  therein 
according  to  Its  terms,  or  any  other  fact 
which  tends  to  destroy,  not  to  avoid,  the 
canse  of  action  alleged. 

[I]  The  authorities  cited  by  counsel  fully 


sustain  their  contentlcm;  but  they  have  no 
applicatlcai  to  any  ruling  made  by  the  court 
during  the  trial  in  this  caae.  Counsel  offer- 
ed no  evidence  whldi  tended  in  any  way  to 
show  ttiat  the  contract  differed  in  any  of 
its  terms  from  those  alleged.  Of  the  several 
mlii^  of  which  ttiey  complain,  a  brief  no- 
tice ot  two  will  be  sufflcioit  to  show  that 
none  of  them  Involved  the  principle  contend- 
ed for  by  coonsd.  Martin  Lyden,  a  witness 
who  had  been  employ  by  plaintiff,  describ* 
ed  somewhat  In  detail  Uie  construction  of 
the  well,  the  measurements  of  it  tbe  depth 
to  whidk  the  water  rose  in  it  after  it  was 
flnlsbed,  the  kind  of  casing  installed  in  it 
etc  After  stating  In  substance,  in  reply  to 
questions  put  to  him  on  cross-examination, 
that  he  knew  nothing  of  tbo  terms  of  the 
contract  he  was  asked : 

"Didn't  yon  tell  Miss  Purdy  the  day  before 
yoQ  came  over  to  put  the  casing  in,  the  well,  or 
the  nigbt  before,  or  some  few  days  after  the 
drill  bit  was  tost,  these  words:  That  it  was 
not  a  good  well,  that  Chealey  was  going  to  claim 
it  was,  and  that  he  was  a  hard  man  to  run  np 
against?" 

Upon  ol^ectlon  by  counsel  for  plaintiff 
that  the  qnesti<m  called  for  evidence  that 
was  incompetent  and  immaterial  under  any 
Issue  made  by  the  pleading^  the  witness  was 
not  permitted  to  answer.  On  direct  exami- 
nation, the  defendant  B.  D.  Purdy  was 
asked; 

"Have  you  or  your  brothers  or  sisters  used 
this  well  at  any  timeT' 

The  witnesses  was  not  permi^d  to  an- 
swer, ^ere  was  no  prejudice.  Neither 
an  affirmative  nor  a  n^ative  answer  to 
either  of  these  questions  would  have  had 
any  value  as  proof  that  the  contract  contain- 
ed any  stipulation  other  than  those  alleged 
In  the  complaint 

[6]  2.  The  plahitlff  testified  that  he  had 
first  had  a  conversation  about  drilling  the 
well  with  B.  D.  and  E.  L.  Purdy,  and  had 
afterward  made  the  contract  with  B.  D.  Pur- 
dy. He  was  thoQ  permitted  to  testify  over 
the  objection  of  counsel: 

"They  said  they  were  actinx  for  all  of  them 
(defendants);  th^  were  dijncmg  it  together." 

Connsd  now  contend  that  this  was  error 
on  the  ground  that  the  evidence  was  hear- 
say. The  ruling  was  erroneous  (Nyhart  v. 
Pennington,  20  Mont  158,  50  Paa  413),  but 
could  not  have  prejudiced  these  defendantri. 
It  was  alleged  by  them  in  thdr  counterclaim 
that  they  were  copartners.  Both  admitted 
in  their  testimony  that  they  were.  The  other 
two  defendants  who  alone  could  allege  prej- 
udice are  not  parties  to  these  appeals. 

[7]  3.  The  last  contention  is  that  the  evi- 
dence is  insufficient  to  sustain  the  verdict 
The  argument  is  that,  since  the  complaint 
alleges  a  contract  with  all  four  of  the  E^r- 
dys,  proof  of  a  contract  with  B.  D.  and  E.  L. 
Purdy  only  was  such  a  variance  between  the 
allegations  of  the  complaint  and  the  proof 
that  the  verdict  canuot  be  sustained.  The 
contention  is  without  merit   It  is  tru^  as 
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counsel  say,  a  recovery  cannot  be  sustained 
againet  any  of  several  defendants  when  tbe 
i-ontract  proven  differs  substantially  from 
that  alleged  (Eallspell  Liquor  Co.  v.  McOot- 
era,  supra);  but  the  fact  that  a  complaint 
In  an  action  on  a  contract  alleges  a  Joint 
-contract  with  several  defendants  and-  the 
evidence  discloses  a  separate  contract  with 
some  of  them  Is  not  a  variance  amounting 
to  a  failure  of  proof  within  the  meaning  of 
section  65S7,  Revised  Codes.  Logan  v.  Bill- 
ings &  Northern  R.  Co.,  40  Mont  467,  107 
Pac.  4KS;  Rev.  Codes,  5S]B711,  fi712. 

The  JU4U[meat  and  order  are  affirmed. 

Affirmed. 

BANNER  and  HOIJX>WAT,  JJ.,  CMiCUr. 

<H  Hont  480) 
TIETJBN  T.  HBBGRLEIN.    (No.  887S.) 

^Supreme  Court  of  Montana.   March  18,  1918.) 

L  LiurrATiow  of  Actions  <8=>28(1)— Obuoa- 
TioNs  not  Founded  on  WBrnsN  Instbu- 

MENT. 

Where  one  as  executor  paid  sacceKsion  tax 
for  another,  action  for  recovery  must  be  brought 
within  three  years,  under  Rev.  Codes,  S  6447, 
aubd.  3,  relating  to  obligations  not  founded  upon 
an  instrument  in  writing. 
2.  Limitation  or  Actions  ^slSO^O— Coic- 

UENCEMRHT  OF  ACTION— "VotUHT ART  DlB- 

MIRSAL." 

That  plaintiff  comm«iced  an  action  and  then 
dismissed  "without  prejudice"  did  not  extend 
tbe  statute  of  limitations  under  Rev.  Codes,  8 
6464,  providing  that  where  action  is  terminated 
in  any  other  manner  than  by  voluntary  discon- 
tinuance, the  plaintiff  may  commence  a  new 
action  after  tbe  expiration  of  limitations  and 
within  one  year  after  such  termination. 

Appeal  from  District  Conrt,  Lewis  &  Clark 
County;  J.  M.  Clements,  Judge. 

Action  by  August  Tletjen  against  I^ena 
Heberlein.  From  a  Judgment  for  plaintiff 
and  an  order  denying  a  new  trial,  defendant 
appeals.   Reversed  and  remanded. 

^ght  &  Pew,  of  Helena,  for  appellant  O. 
W.  UcCoDuell,  ot  Belttka,  for  re^ndmt 

HOLLOWAT,  J.  This  action  was  brought 
to  recover  the  amount  of  a  succession  tax  re- 
quired by  the  laws  of  British  Columbia. 
Plaintiff  Lb  one  of  the  executors  of  the  last 
will  of  William  Tietjen,  deceased,  and  the  re- 
siduary legatee  under  the  wilt.  Defendant  is 
also  a  beneficiary  under  the  will.  Plaintiff 
alleges  that  on  June  6,  1011.  he  paid  tbe  suc- 
cession tax,  as  he  was  required  by  law  to  do, 
that  the  payment  was  made  for  the  ose  and 
benefit  of  defendant,  and  that  no  part  ct  the 
tax  has  been  repaid.  This  action  was  com- 
menced on  July  22,  1914.  Among  other  de- 
fenses Interposed  was  tbe  plea  of  the  bar  of 
the  statute  of  limitattons.  Plaintiff  prevail- 
ed in  the  lower  court,  and  defendant  appeal- 
ed from  the  Judgment  and  from  an  order 
denying  her  a  new  trial. 


Discussion  of  the  character  of  this  action 
Is  foreclosed  by  the  decision  In  Schaeffer  v. 
MlUer,  41  Mont.  417,  100  Pac.  070,  137  Am. 
St.  Rep.  746,  See^  also,  0  Cyc.  243;  27  Cyc. 
83a. 

[1]  The  action  Is  upon  an  obligation  not 
founded  upon  an  Instrument  In  writing,  and 
since  it  was  not  commenced  within  three  years 
from  tbe  time  the  tax  was  paid.  It  Is  barred 
by  subdivision  S,  {  6447,  Revised  Codes,  un- 
less some  proceeding  intervened  to  toll  the 
statute. 

[2]  To  avoid  the  defense  of  the  statute  ot 
limitations  plalntifT  alleged  in  his  reply  that 
in  June,  1913,  he  commenced  an  actliMi 
against  the  defendant  to  recover  upm  this 
same  cause  of  action ;  that  on  June  16,  1914, 
he  "dismissed  his  action  without  prejudice," 
and  thereafter,  on  the  22d  day  of  July.  191i 
died  "his  complaint  in  this  caaa"  Sectl<Hi 
0464,  Revised  Codes,  provides: 

"If  an  action  Is  commenced  within  the  tiiin 
limited  therefor,  and  a  judgment  therein  is  re- 
versed on  appeal,  without  awarding  a  new  trial, 
or  the  action  Is  terminated  in  any  other  man- 
ner than  by  a  voluntary  discontinuance,  *  *  * 
the  plaintiff  *  •  *  may  commence  a  new  ac- 
tion for  the  same  cause,  after  the  expiration  of 
the  time  so  limited,  and  within  one  year  after 
such  a  reversal  or  termination." 

A  provision  of  this  character  is  In  the  na- 
ture  of  an  exception  to  the  general  statute  of 
limitations  and  is  intended  to  apply  to  every 
case  wherein  an  action  has  been  commenced 
and  without  plalntlfTs  fault  there  has  been 
a  failure  to  reach  a  determination  of  the 
merits  and  the  period  of  limitations  becomes 
complete  during  the  pendency  of  such  action. 
Coffin  V.  Cottle,  16  Pick.  (Mass.)  383  ;  25  Cya 
1314.  filnee  plaintiff  seeks  to  avail  himself 
of  the  benefit  conferred  by  this  statute,  it  is 
Incumbent  upon  him  to  disclose  affirmatively 
that  the  discontinuance  of  the  prlcn:  action 
was  not  voluntary.  Tbe  word  "voluntary"  is 
here  employed  In  the  ordinary  sense  of  the 
term  and  meaiis:  Proceeding  from  the  will; 
produced  in  or  by  an  act  of  choice;  free; 
without  compulsion.  Webster's  International 
Dictionary.  The  use  of  the  term  "without 
prejudice"  is  not  significant  in  this  connec- 
tion. The  dl»nissal  of  the  prior  action  was 
voluntary  or  it  was  not  The  allegation  of 
the  reply  Is  that  plaintiff  dismissed  the  prior 
action.  The  minute  entry  of  the  court  is: 

"In  this  cause,  on  motion  of  counsel  for  plain- 
tiff, the  court  this  day  ordered  that  the  above- 
entitled  action  be  dismissed  without  prejudice. 

Neither  the  allegation  of  the  reply  nor  the 
minute  entry  is  susceptible  of  two  construc- 
tions, ^e  dismissal  was  effected  at  tbe  in- 
stance and  request  of  plaintiff,  and  amounted 
to  a  Tolnntary  discontinuance.  Since  this 
action  was  not  commenced  within  three  years 
after  tbe  tax  was  paid,  It  vas  barred  tlw 
provl^ns  of  section  6447. 

The  Judgment  and  order  are  reversed,  and 
the  cause  is  remanded  to  the  district  court; 
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with  directions  to  enter  judgment  dlsmUBtng 
tbe  complaint,  and  for  defendant's  costs. 
Reversed  and  remanded. 


BBANTLT,  C  3^  and  fUU4NER,  3^  coocnr. 

(H  Ifont  479)  «=»—= 

BILL  et  aL  T.  LEWIS  AND  CLARK  OOUN- 

Tf.   (No.  3892.) 
(Supreme  Ooort  of  Montana.   Maxdi  1^  1918.) 

1.  TAXATnm  ^S»34S  —  UNDI9TBIBUTED  PBOP- 
ERTT— StATTJTE. 

The  purpose  of  Rev.  Oodes.  I  2522,  provld- 
ing  that  nndisttibuted  property  <a  deceased  may 
be  assessed  to  the  heirs,  et&i  Is  to  assure  that 
notice  shall  be  i^ven  of  taxes  to  some  interested 
person. 

2.  Taxation  ^^S^S—Psoprbtt  or  Dxokdknt 
— DiBECTORT  Statdt*— "Mat." 

Rev.  Codes,  |  2622,  providins  that  nndia- 
tributed  property  of  deceased  "may"  be  assessed 
to  the  heirs,  etc..  is  permissive  and  directory, 
rather  than  mandatory. 

[Ed.  Note.— For  other,  deflnitions,  see  Words 
and  Phrases,  First  and  Second  Series,  May.] 

8.  Taxation  4=^363— Pbofertt  or  Decedent 
— CONSTSUCTIVE  Notice  of  Tax. 
An  assessment  made  otberit'ise  than  as  pro- 
vided by  Ilev.  Codes,  §  2522,  as  to  assessment 
of  undistributed  property  of  estate  to  heirs, 
would  not  of  itself  be  notice,  and  would  be  void- 
able if  the  party  sou^t  to  be  charged  had  no 
notice^ 

4.  Taxation  ^542  —  Taxes  Paid  Undeb 
Pbotebt— Recovery. 

Under  Rev.  Codes,  {  2522,  providing  that 
andistriboted  property  of  deceased  persons  may 
be  assessed  to  the  heirs,  guardians,  executors,  or 
administrators,  and  that  a  payment  of  taxes 
made  b^  either  binds  all  the  parties  in  interest 
for  their  equal  proportions,  an  assessment  of 
iiD'listributed  property  of  H-'s  estate  was  tan- 
tamoont  to  an  sssessment  to  the  belra  or  execu- 
tors, and  whcfe  the  property  was  subject  to  tax- 
ation in  the  amount  imposed,  executors,  who 
took  cognizance  of  the  assessment  and  paid  the 
tax  to  which  the  county  was  justly  entitled,  can- 
not recover  the  tax,  although  payment  was  made 
under  protest 

B.  Taxation  «=»942  —  Taxes  Paid  Undeb 

PBOTE8T— ReCO  V  EBT 

Assuming  that  under  Rev.  Codes,  S  2542,  as 
to  osseiwment  of  property  discovered  to  have  es- 
i!nped  assessment,  the  assessor  was  powerless 
to  assess  undistributed  property  of  estate,  not 
'isted  by  executors  after  assessment  roll  had 
passed  out  of  his  hands,  where  the  exncutors 
took  cognizance  of  the  tax  thus  imposed  and 
paid  the  same,  thoagh  under  protest,  they  can- 
not recover;  the  property  being  subject  to  tax- 
ation in  amount  imposed,  so  that  there  wns 
nothing  to  contest  before  board  of  equalization 
in  view  of  sections  2742  and  2743,  as  amended 
by  Laws  1909,  c.  135,  as  to  recovery  of  taxes 
paid  nnder  protest,  and  as  to  notice  w  added  or 
changed  assessments. 

*t.  Taxation  ^=>S6S  —  Chanoing  ob  Aodinq 

AHSES6MENT — XOTICE. 

Rev.  Codes,  |  2742,  as  amended  by  Lews 
lOUil,  c.  135,  requiring  notice  where  assessment 
has  been  added  to  or  changed,  is  available  only 
to  the  person  who  has  delivered  to  the  nsseKsor 
a  sworn  statement  of  all  his  property  subject  to 
taxation  with  the  estimated  value  thereot 

Api>eal  from  District  Court,  Lewis  and 
Clark  Connty;  R.  Lee  Word,  Judge. 

Action  by  George  H.  Hill  and  others,  execu- 


tors of  the  last  will  of  Samuel  T.  Hanser,  de- 
ctiued,  against  the  County  of  Lewis  and 
Clark.  Judgment  for  plaintiffs  and  defend- 
ant appeals.   Reversed  and  remanded. 

S.  C.  Ford,  of  Helena,  and  Frank  Woody, 
of  Missoula,  for  appellant.  Ashbum  K.  Bar- 
bour and  A.  P.  Heywood,  both  of  Helena,  for 
respondents. 

SANNER,  J.  The  respondents,  as  execu- 
tors of  the  last  will  of  S.  T.  Hauser,  deceas- 
ed, filed  their  complaint  against  the  connty  of 
Lewis  and  Clark,  alleging: 

"That  on  the  first  Monday  in  March.  1915, 
there  was  embraced  in  the  assets  of  and  was 
owned  by  the  said  estate  of  Samuel  T.  Hauser, 
deceased,  within  the  county  of  Lewis  and  Clark, 
certain  real  and  personal  property  of  the  ap- 
praised value  of  $19,055,"  which  property  was 
thereafter  by  said  executors  listed  for  assess- 
ment, and  was  in  due  course  assessed  by  the  as- 
sessor of  said  connty,  taxed  at  $420.27,  and  the 
taxes  duly  paid;  that  on  December  8,  191S, 
"the  said  assessor  of  Lewis  and  Clark  county 
claimed  to  have  discovered  certain  other  addi- 
tional personal  property  as  belonging  to  and  be- 
ing part  of  the  assets  of  said  estate  of  Samuel 
T.  Hauser  as  omitted  property,"  which  he  ap- 
praised at  $37,505  and  added  or  attempted  to 
add  to  "the  assessment  aforesaid  against  the 
said  estate";  that  said  change  and  addition  were 
made  by  the  assessor  "long  after  the  assess- 
ment books  of  said  county  had  passed  from  un- 
der his  jurisdiction"  and  without  notice  thereof 
to  the  respondents  and  without  any  opportunity 
given  to  them  to  contest  or  oppose  the  same  be- 
fore the  board  of  equalization  or  elsewhere; 
"that  the  said  personal  property  so  entered  upon 
said  assessment  book  as  an  addition  to  the  as- 
sessment against  said  estate  was  a  part  and  por- 
tion of  the  undistributed  property  of  said  es- 
tate of  Samuel  T.  Hauser,  deceased,  and  said 
aasessment  was  made  to  or  against  said  'S.  T. 
Hauser  estate,'  and  not  to  the  heirs,  or  the  ex- 
ecutors of  said  estate,  as  prescribed  by  law ;" 
that  the  additional  taxed  thus  and  thereby  Im- 
posed amounted  to  $826.99.  which  tjje  respond- 
ents paid  under  protest;  wherefore  judgment  is 
demanded  for  the  recovery  of  the  sum  so  paid, 
with  interest  and  costs. 

To  this  complaint  the  county  of  ^wls  and 
Clark  Interposed  a  general  demurrer,  which 
was  overruled,  and  the  county,  declining  to 
plead  further,  suffered  the  Judgment  from 
which  this  appeal  Is  taken. 

The  propositions  submitted  by  the  respond- 
ents as  explanatory  of  the  judgment  and  as 
ample  to  sustain  It  are:  (1)  That  the  assessT 
ineiit  Is  void  because  made  to  "S.  T.  Hauser 
estate" ;  and  (2)  that  the  assessment  Is  void 
because  made  by  the  assessor  long  after  the 
assessment  roll  had  passed  out  of  his  bands 
and  long  after  the  board  of  equalization  had 
adjourned.  In  support  of  these  propositions 
are  cited  thirty-four  decisions,  three  of  which 
are  by  this  court,  and  one  by  the  federal 
court  for  this  district;  the  remainder  are 
from  other  jurisdictions.  In  an  abstract 
way  they  furnish  such  support;  but  In  truth 
none  of  them  Is  a  precedent  for  this  case. 
The  Montana  decisions  which  Involve  raises 
without  notice  were  in  suits  to  recover  taxes 
paid  under  protest,  and  are  thus  the  only 
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citations  procedurally  In  point  (Western 
Randies  t.  Custer  County,  28  Mont  278.  72 
Vbc.  650;  Matador  L.  &  C.  Ca  t.  Coster 
County,  28  Mont  286,  72  Pae.  6fS;  West^ 
Ranches  t.  Custer  County  [G.  C.]  SO  Fed.  677) ; 
and  It  Is  notable  that  In  all  of  tbem  great  care 
was  taken  to  allege  and  prove  that  the  party 
aggrieved  did  not  own  the  property  so  addi- 
tionally listed  or  that  it  was  not  of  the  value 
placed  upon  It,  and  therefore  the  taxes  sought 
to  be  recovered  back  were  not  Justly  or  law- 
fully collectable. 

According  to  this  complaint,  the  property 
originally  assessed  was  "embraced  in,"  that  is 
to  say,  was  not  all,  the  assets  of  the  Hauser 
estate  taxable  In  Lewis  and  Clark  county; 
the  property  which  the  assessor  'claimed"  to 
discover  was  discoverable  because  It  was  In 
fact  "a  part  of  the  undistributed  property 
of  said  estate,"  and  there  is  no  suggestion 
that  it  was  not  taxable  as  such;  this  prop- 
erty the  executors  had  not  listed,  though  It 
was  their  duty  to  do  so;  no  complaint  Is 
made  of  the  amount  levied;  the  executors 
to<^  cognizance  of  the  assessment  and  paid 
the  tax;  they  do  not  claim  that  any  injus- 
tice was  done  to  them  or  their  trust;  and  no 
wrong  is  charged  save  the  naked  procedural 
idefects  above  asserted.  That  such  a  case 
dlCfers  materially  from  those  cited  to  support 
it,  wherein  the  taxing  power  sought  to  enforce 
rights  based  upon  void  assessments,  or  sales 
of  the  property  to  pay  void  taxes  were  threat- 
ened, ot  tax  titles  to  property  based  on  void 
assessments  were  Involved,  or  statutory  pro- 
ceedings were  had  before  payment  to  annul 
assessments,  or  unjust  and  excessive  assess- 
ments without  notice  were  presented,  is  per- 
fectly clear;  and  the  question  Is  whether 
such  a  case  presents  a  right  to  the  return  of 
moneys  honestly  payable  merely  because  of 
defects  in  the  mode  by  which  payment  was 
Induced. 

[1-3]  1.  As  we  understand  the  purpose  of 
section  2522,  Revised  Codes,  It  Is:  To  assure 
that  notice  to  some  interested  person  shall 
be  given  of  the  charge  for  taxes  upon  prc^r- 
ty  still  In  course  of  administration,  and  to 
provide  that  payment,  when  made  by  h^ra, 
guardians,  executors  or  administrators,  as 
the  case  may  be^  shall  bind  all  the  parties  iu 
interest  in  proportion  to  their  interest  The 
statute  is  by  its  terms  permissive  and  direc- 
tory rather  than  mandatory,  and  in  this  re- 
spect it  differs  tvom  sections  2510  and  2517, 
'Revised  Codes,  applied  In  Bimey  t.  Warren, 
28  Mont  64,  72  I^c.  203;  hence  an  assesa- 
ment  made  otherwise  than  as  dlreieted  by  sec- 
tion 2022  would  not  of  Itself  be  notice,  and 
would  be  voidable  if^  as  a  consequence,  the 
party  sought  to  be  charged  bad  no  notice 
of  It 

[4]  But  to  adopt  the  rigid  ccmstructlon  here 
nrgeid  would  be  to  void  an  assessment -to  ad- 
ministrators if  as  a  matter  of  fact  the  estate 
was  In  charge  of  executors,  and  would  con- 
vert the  section  from  a  statute  to  aid,  into  a 


statnte  to  deftet  the  raising  <tf  public  reve- 
nue. Of  course^  no  such  construction  as  tlila 
was  Intended  by  the  Leglslatnre;  on  the  con- 
trary, and  notwithstanding  the  cased  dted 
trom  other  Jnrisdictions,  we  think  an  assess- 
ment to  the  "estate  of  A,"  is  tantamount  to 
an  assessment  to  the  heirs,  guardians  ot 
heirs,  executors  of  the  will,  or  administrators 
of  the  estate  of  A.,  as  the  case  may  be,  if  tbey 
have  actual  notice  of  It  So  It  eventuates 
here  that  respondents'  first  proposition  would 
have  value  If  it  appeared  that  because  of  the 
assessment  to  "S.  T.  Hauser  estate"  no  notice 
of  it  bad  come  to  any  of  the  persons  to  whom 
in  technical  precision  the  property  sbonld 
have  been  assessed,  and  thus  It  bad  become 
delinquent  subject  to  penalty  and  threatened 
with  sale.  Such,  however,  Is  not  the  situa- 
tion. The  respondents,  as  executors,  persons 
In  control  of  the  Juridical  entity  called  tbe 
S.  T.  Hauser  estate,  took  cognizance  of  tbe 
assessment  and  paid, the  tax,  and  If,  as  tbe 
complaint  Itself  shows,  the  property  assessed 
was  In  fact  "undistributed  property  of  the 
estate  of  S.  T.  Hauser,  deceased,"  If  it  was 
subject  to  taxation  In  tbe  amount  Imposed,  U 
seems  a  refinement  to  say  that  the  county, 
jdstly  entitled  to  the  money,  must  now  re- 
fund it  merely  because  of  a  misprision  that 
hardly  amounts  to  a  misnomer. 

[6]  2.  The  same  considerations  make  for 
avoidance  of  respondents'  second  proposltioD. 
The  authority  for  the  assessment  assAted  by 
tbe  appellant  Is  section  2542,  Revised  Codes, 
to  wit: 

"Any  property  discovered  by  the  assessor  to 
have  escaped  assessment  may  be  assessed  at  any 
time,  if  such  property  is  in  the  ownership  or  un- 
der the  control  of  the  same  person  who  owned 
or  controlled  it  at  tbe  time  it  sbonld  have  been 
assessed." 

Let  It  be  assumed  for  present  purposes  that 
this  section  does  not  mean  what  It  says,  that 
the  E^essor  Is  powerless  to  do  anything  aft- 
er the  roll  comes  into  the  hands  of  tbe  treas- 
urer, and  that,  If  one  Is  clever  enough  to  coor 
ceal  his  taxable  property  untU  that  event  be 
may  escape  taxation  upon  it  and  thrust  the 
burden  which  he  ought  to  bear  upon  the 
shoulders  of  others;  the  focta  neverOieless 
remaba  that  according  to  the  complahit  this 
properly  was  texable.  It  stood  charged  with 
that  debt  to  the  county,  and  the  executors 
could  have  properly  paid  it  without  any  for- 
mal assessment  Had  they  done  so,  neither 
tbey  nor  tlielr  trust  would  have  suffered  any 
actionable  wrong,  if  this  be  true,  what  Is 
the  actionable  wrong  in  the  present  Instance? 
Certainly  not  that  the  respondents  have  fair- 
ly met  a  Just  demand.  The  asserted  wrong 
Is  that  this  Just  demand,  fairly  met  was  not 
properly  formulated;  tt»  collection  was  net 
preceded  by  certain  modal  requlremeota  de- 
signed to  benefit  persons  who  might  be  In- 
jured by  the  absence  of  them.  But  the  ab- 
sence ot  them  was  of  no  consequence  to  these 
respondents  or  to  tibelr  trust  because  there 
was  nothing  for  than  *^  contest  or  oppose 
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before  the  board  of  equalization  or  else- 
where." That  under  these  drcurastanccB  the 
tax  was  not  Illegal  so  as  to  authorize  a  re- 
covery in  this  kind  of  an  action  may  be  gath- 
ered from  the  very  sections  Invoked  to  sus- 
tain It  (Kev.  Codes,  {§  2742,  2743,  as  amended 
by  chapter  135,  Session  Laws  190»). 

[B]  The  provision  found  in  section  2743 
that,  *if  the  assessment  •  *  ■ '  has  been 
added  to  or  changed,  either  by  the  assessor 
or  by  the  county  board  of  equalization,  and 
such  person  has  not  been  notified  thereof  and 
given  an  opportunity  to  contest  the  same  be- 
fore the  county  board  of  equalization,  the 
tax  of  such  Increased  value  or  added  property 
shall  •  •  •  be  adjudged  by  the  court  to 
be  void,"  la,  by  Its  terms,  available  only  to 
fbe  "person  who  has  delivered  to  the  assestior 
a  sworn  statement  of  his  property  subject  to 
taxation"  with  "the  estimated  value"  there- 
of. This  mraniB  all  of  his  taxable  property, 
according  to  his  best  knowledge  and  belief, 
and  the  fftct  that,  notwithstanding  such  list, 
the  assessor  or  bcMird  may  Increase  the  value 
or  add  other  property,  Implies  that  an  honest 
controversy  must  exist  between  the  public 
and  the  taxpayer  as  to  what  property  should 
have  been  taxed,  or  what  value  should  have 
been  placed  upon  It 

The  judgment  Is  reversed,  and  the  cause 
remanded,  with  directions  to  sustain  the  de- 
murrer. 

Beversed  and  remanded. 

BRANTIiY,  C.  J.,  and  HOLLOWAY,  J., 

CCHICUT. 

OTJ  C&l.  7(H) 

CHAMBERS,  State  Controller,  v.  GALLA- 
GHER.   (S.  F.  7899.) 
{Sapreme  Court  of  California.   March  12,  1018. 
Rehearing  Denied  AprU  11*  19ia) 

1.  Taxation  ®=>905(1)  —  Inheeitaitce  Taxes 
— LiarrATiONS. 

Infapritance  Tax  Law  180S  (St  1893,  p.  193> 
provided  for  appraliunent  and  computadon  of 
the  tax  by  the  probate  court  Section  14  pro- 
vided tliat  the  court  should  cite  persona  owtiinf; 
the  property  to  show  cause  why  the  tax  should 
not  be  paid,  and  that  hearing,  judgment,  and 
its  enforcement  should  proceed  in  the  mannpr 
prescribed  by  Code  Civ.  Froc.  1704-1724,  in- 
clnsive.  Section  15  provided  that  If  the  tax  was 
aiipaid,  the  district  attorney,  on  notice  from  the 
county  treasurer,  should  prosecute  the  proceed- 
ings authorized  by  the  previous  section.  Beld, 
that  an  executor  proceeded  against  by  petition 
for  the  collectioQ  of  the  tax  may  demur  to  the 
petition,  and  thereby  present  the  question  of  the 
statute  of  limitations. 

2.  liXHTTATioir  or  AonoiTB  ^»34(7)— iKHxarr- 

AKCE  TaXKS. 
Inheritance  Tax  Law  of  1893  provided  for 
appraisement  and  compatatioii  of  the  tax  by  the 
probate  court  Sectioo  4,  as  it  existed  in  1902, 
provided  that  if  the  tax  was  not  paid  within  18 
mtmths.  Interest  should  be  charged  tbcreou. 
Section  6  provided  that  the  executor  should  de- 
duct the  tax  on  distribution,  or  collect  the  same 
before  property  was  distributed.  Section  1  pro- 
vided that  administrators,  oEecntors,  etc.,  should 


be  liable  for  all  taxes  not  collected.  Section  B 
provided  that  moneys  retaiued  by  an  executor 
for  any  such  tax  shall  be  paid  by  blm  within 
30  days  thereafter  to  the  county  treasurer.  The 
amendment  of  1913  (St  1913,  p.  1068)  to  section 
4  provided  that  the  provisions  of  the  Code  of 
Civil  Procedure  relative  to  the  limitation  of  time 
of  enforcing  a  civil  remedy  shall  not  apply  to 
any  proceeding  or  action  taken  to  levy,  appraise, 
or  collect  inheritance  taxes.  Code  (5iv,  Proc.  S 
338,  subd.  1,  prescribes  a  limitation  of  3  years 
for  actions  upon  liability  created  by  statute. 
Defendant's  intestate  died  January  27,  1902. 
and  his  will  was  duly  probated  and  the  estate 
administered  in  the  same  year.  More  thau  12 
years  after  the  decree  of  final  distribution,  the 
state  controller  filed  a  petition  for  the  collection 
of  such  tax.  Held,  that  the  proceeding  was  bar- 
red by  the  statute  of  limitation  at  the  time  the 
amendment  of  1913  to  section  4  was  enacted. 
3.  Taxation  iB=3859(7)— iNnsBiTAHOx  Taxes 
—Limitations. 
Inheritance  Tax  Act  I  4,  as  amended  in 
1913  (St.  1913.  p.  1068),  making  inapplicable 
to  suits  thereunder  the  provisions  of  the  Code 
of  Civil  Procedure  relative  to  the  limitation  of 
time  for  enforcing  a  civil  remedy,  is  inoperative 
as  to  suits  to  enforce  payment  of  inheritance 
taxes  which  were  barred  at  the  time  of  its  pas- 
sage. 

Deinrtment  1.  Appeal  from  Superior 
Ourt  Fresno  County;  George  E.  Church, 
Judge. 

Petition  by  John  S.  Chambers,  State  Con- 
troller, against  James  Gallagher,  executor  of 
the  estate  of  Richard  Hedlnger,  deceased, 
for  the  collection  of  an  inheritance  tax. 
From  a  Judgment  based  on  an  order  sustain- 
ing defendant's  demurrer,  plaintiff  appeals. 
Affirmed. 

Robert  A.  Waring  and  J.  Paul  Miller,  both 
of  Sacramento,  for  appellant  James  Galla- 
gher, of  Fresno,  In  pro.  per. 

SHAW,  J.  The  plaintiff  appeals  from  a 
judgment  In  favor  of  the  defoidant 

Tbe  petition  of  the  plaintiff  shows  the 
ftiltowing  facts;  Richard  Hedlnger  died  on 
January  27.  1902.  His  will  was  duly  probat- 
ed, the  executor  appointed,  the  estate  admlp- 
Istered,  and  on  July  29,  1902.  a  decree  was 
duly  made,  distributing  to  August  Hedlnger, 
the  residuary  legatee  and  devisee,  the  prop- 
erty remainbig  In  the  estate  after  the  pay- 
ment of  $1,500  in  charitable  bequests.  On 
September  25. 1914,  more  than  12  years  after 
said  decree  of  final  distribution,  the  state 
controller  filed  a  petition  in  the  court  which 
made  said  decree,  alleging  that  no  inherit- 
ance tax  had  been  paid  on  the  property  so 
distributed  to  Augustus  Hedlnger,  and  praj- 
Ing  that  the  court  appoint  an  appraiser  to 
appraise  said  property  and  ascertain  the 
amount  of  such  tax ;  that  q.  citation  be  Is- 
sued to  the  executor  to  appear  before  such 
appraiser  and  be  examined,  under  oath,  and 
show  cause  why  he  should  not  be  held 
chargeable  for  the  payment  of  said  tax,  and 
for  Judgment  that  the  executor  be  declared 
liable  for  the  payment  and  be  directed  to 
pay  such  tax  to  the  treasurer  ^f  the  county. 
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To  thlB  petitloD  the  executor  filed  a  demur- 
rer, based  upon  tbe  sronnd  that  the  proceed- 
ing was  barred  by  the  statute  prescribing 
3  years  as  a  limitation  for  actions  upon  a 
liability  created  by  sUtute.  Code  Civ.  Proc. 
S  338,  snbd.  1.  The  demurrer  was  sustained, 
and  thereupon  the  Judgment  was  ^ven  for 
the  defendant 

[1]  Tbe  inheritance  tax  act  In  force  at  the 
death  of  Bedinger  in  1902  was  the  act  of 
.1893  (St  1893,  p.  193).  Some  amendments 
thereto  were  made  prior  to  1902,  bot  they  do 
not  affect  the  questions  arising  in  this  case. 
The  act  provided  for  an  appraisement  of  the 
property  subject  to  such  tax,  and  that  the 
court  in  which  the  administration  of  the 
estate  was  pending  should  therefrom  com- 
pute the  tax  to  be  paid.  Section  14  provided 
that  when  it  appeared  to  the  court  that  such 
tax  had  not  been  paid  within  the  time  allow- 
ed, it  should  dte  the  persons  owning  the 
property  to  show  cause  why  the  tax  should 
not  be  paid,  and  that  the  hearing,  the  judg- 
ment of  the  court,  and  Its  enforcement, 
should  proceed  in  the  manner  prescribed  in 
the  chapter  of  the  Code  of  Civil  Procedure 
embracing  sections  1704  to  1724,  inclusive. 
Section  IG,  as  amended  in  1805  (St.  1895,  p. 
33),  provided  that  If  the  tax  became  due 
and  was  uopald,  the  district  attorney  of  the 
county,  on  notice  of  that  fact  from  the  coun- 
ty treasurer,  should  prosecute  the  proceed- 
ing authorized  by  section  14,  as  aforesaid, 
for  the  enforcement  and  collection  of  such 
tax.  The  sections  of  the  Code  referred  to 
provide  for  a  citation  to  the  parties  proceed- 
ed against,  its  personal  service  and  return, 
the  trial  of  the  Issues  found  in  the  proceed- 
ings, for  Judgment  thereon,  and  for  Its  en- 
forcement by  execution,  and  that  the  rules 
of  practice  prescribed  in  ordinary  civil  ac- 
tions should  be  followed  except  as  otherwise 
provided.  It  follows  that  the  parties  pro- 
ceeded against,  following  the  practice  In  civU 
actions,  may  donnr  to  the  petition  filed 
against  them,  as  provided  in  the  Code  (sec- 
tion 430,  Code  Civ.  Proc),  and  that  the  ques- 
tion of  the  statute  of  limitations  was  prop- 
erly presented  by  the  demurrer. 

The  appellant  claims:  First,  that  the  provi- 
sions of  the  inheritance  tax  act  in  force  at  the 
death  of  the  testator  operated  to  continue  the 
liability  of  the  executor  Indefinitely  and  be- 
yond the  statutory  period  of  limitation:  and, 
second,  that  even  if  the  statute  would  oth- 
erwise apply,  that  a  provision  in  section  4  of 
the  revised  Inheritance  tax  act  of  1913  (Stats. 
1913,  p.  1068)  removes  the  bar  of  the  statute 
of  limitations  with  respect  to  taxes  which 
were  barred  at  the  time  of  this  enactment. 

Section  4  of  the  act.  as  It  existed  In  1902. 
provided  that  the  tax  imposed  thereby 
should  be  due  and  payable  at  the  death  of 
the  decedent:  that,  If  not  paid  within  18 
months  thereafter,  Interest  should  be  charged 
thereon  at  the  rate  of  10  per  cent,  per  annum 
from  the  time  of  such  death,  and  that  there- 
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upon  such  executor  sbonld  give  a  bond  for 
the  payment  of  such  tax  and  interest  Sec- 
tion 6  provided  that  the  executor  should  de- 
duct the  tax  from  any  money  to  be  paid  on 
distribution,  or.  If  tbe  property  distributed 
was  not  money,  shonld  collect  the  tax  there- 
on from  the  person  to  whom  It  was  diatrltK 
uted,  before  such  distribution,  and  that  "he 
shall  not  deliver,  or  be  compelled  to  dellTv, 
any  spedflc  legacy  or  property  subject  to 
tax  to  any  person  until  tie  shall  have  collect- 
ed the  tax  thereon."  Section  1  provided 
that: 

"All  administrators,  execators  and  tnurtees 
shall  be  liable  for  any  and  all  inch  taxes  untQ 
tbe  same  shall  have  been  paid,  as  bereiBafter  £• 
reeled." 

Section  8  provided  that  moneys  retained 
by  an  executor  for  any  such  tax  "shall  be 
paid  by  him,  within  thirty  days  thereafter, 
to  the  treasurer  of  the  county  In  which  the 
probate  proceedings  are  pending";  that  the 
treasurer  should  transmit  the  money  to  the 
state  controller,  who  shonld  receipt  therefor 
under  seal;  and  that  "ao  executor,  admin- 
istrator, or  trustee  shall  not  be  entitled  to 
credit  In  his  acconnts,  nor  be  discharged 
from  liability  for  such  tax,  nor  shall  said  es- 
tate be  distributed  unless  be  shall  produce 
a  receipt  so  sealed  and  countersigned  by  the 
controller,  or  a  copy  thereof,  certified  by 
him."  Prior  to  1913  the  inheritance  tax 
was  not  declared  to  be  a  lien  upon  property. 
The  amendment  to  section  4,  enacted  in  that 
year  and  here  relied  on,  Is  as  follows: 

"The  prorisioDs  of  the  Code  of  Civil  Procedure 
relative  to  the  limitatioD  of  time  of'enforcing  a 
civil  remedy  shall  not  apply  to  any  proceeding  or 
action  taken  to  levy,  appraise,  asaess,  determme, 
or  enforce  the  collection  of  any  tax  or  penalty 

Erescribed  by  this  article,  and  tUs  section  shall 
e  construed  as  having  been  la  effect  as  of  date 
of  the  original  enactmeat  of  the  inberitanoe  tax 
law." 

[2]  1.  We  do  not  think  the  provisions  of 
the  act  as  it  stood  prior  to  1013  show  an  In- 
tent to  prevent  the  running  of  the  statute  of 
limitations  in  favor  of  the  executor  after  the 
distribution  of  the  estate.  The  scheme  of 
the  act  was  that  the  executor  should  see 
that  the  taxes  were  paid  before  he  had  nmde 
final  settlement  of  his  estate,  or  within  30 
days  thereafter.  His  obligation  became  ma- 
tured at  the  expiration  of  such  30  days  at 
all  events.  The  intention  was  tliat  the  court 
having  charge  of  the  administration  should 
not  order  the  settlement  of  the  estate  or  thO' 
dlschai^e  of  the  executor  untU  such  tax  had 
been  paid.  Nothing  Is  said  in  the  law  re- 
garding the  operation  of  the  statute  of  lim- 
itations or  purporting  to  prevent  It  from 
running  against  such  demand,  or  to  differen- 
tiate it  from  any  other  matured  obllgatioD 
to  the  state.  The  act  of  1913,  expressly  de- 
claring such  intent  is  a  strong  indication 
that  the  Legislature  itself  did  not  suppose 
that  It  had  previously  done  so.  Doubtless 
the  liability  of  the  executor,  under  the  terms 
of  tbe  act,  continued  after  the  settlement  of 
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tbe  estst^  If  tbe  tax  was  not  prerlondly 
paid,  and  could  be  enforced  In  a  proper  pro* 
ceedlng  bjr  the  district  attorn^  for  that  pur- 
pose under  the  proTlslons  of  tbe  act  But 
thOTe  Is  notliliig  In  the  language  ot  the  act 
wblcta  declares  that  tba  statute  does  ncA  run 
against  such  liability,  as  In  other  cases.  It 
Is  tbe  duty  ot  every  person  to  pay  his  debts, 
bnt  tbe  sElstence  of  that  dnty  does  not  pre- 
Tent  the  running  of  tbe  statute  ot  limita- 
tions In  bis  favor,  upon  bts  failure  to  pay 
them  when  due.  The  duty  to  pay  this  tax 
Is  no  greater  than  the  duty  of  every  citizen 
to  pay  his  ordinary  taxes  on  pnqperty.  It 
Is,  perhaps,  even  less  bnrdoisonie,  since  the 
inheritance  tax  at  the  time  in  question  was 
not  a  lien  upon  property,  as  in  tbe  case  of 
ordinary  taxes.   Pol.  Code,  |  3716.   In  cases 
where  the  law  also  allowed  a  j)ersonal  action 
to  be  maintained  for  the  recovery  of  such 
taxes,  we  have  uniformly  held  that  tbe  stat- 
ute of  limitations  applies  to  such  actions; 
that  snob  tax  la  a  liability  created  by  stat- 
ute, which,  under  section  338,  subdivision  1, 
aforesaid,  la  barred  after  the  expiration  of 
3  years  from  tbe  time  when  the  right  of  ac- 
tion accrued.   San  Diego  v.  Hlggins,  115  CaL 
170,  46  Pac.  923;  Los  Angeles  v.  Ballerlno,  99 
Cal.  595,  32  Pac.  681,  84  Pac.  329:  San  Fran- 
<^8co  V.  Lnntng.  73  Cal.  610,  15  Pac.  311; 
Lewis  T.  Rothchlld,  92  Cal.  625,  28  Pac.  805 ; 
Dranga  v.  Rowe,  127  Cat  506,  59  Pac.  944; 
Clark  V.  San  Diego,  144  Cal.  361,  77  Pac. 
973.   Tbe  same  principle  applies  to  a  demand 
for  inheritance  tax  under  the  act  of  1893, 
and  its  amendments  prior  to  1902.  This  pro- 
ceeding to  enforce  the  personal  liability  of 
the  executor  for  the  payment  of  the  tax  In 
question  was  therefore  barred  by  tbe  stat- 
ute at  the  time  tbe  amendment  of  1913  was 
enacted. 

[9]  2.  We  are  also  satlsOed  that  tbe  ap- 
pellant is  wrong  in  his  contention  that  the 
act  of  1913,  purporting  to  take  away  the  de- 
fense of  the  statute  of  limitations  with  re- 
spect to  proceedings  to  enforce  payment  of 
inheritance  taxes  which  were  barred  at  that 
time,  is  constitutional,  and  operates  to  de- 
prive the  executor  in  this  case  of  that  de- 
fense. Mr.  Wood,  in  bis  treatise  on  the 
statute  of  limitations,  states  the  law  on  this 
subject  as  follows: 

"Statutes  of  limltatton  relate  only  to  tbe  rem- 
edy, and  may  b«  altered  or  repealed  before  the 
statDtory  bar  has  become  complete,  bat  not  aft- 
er, so  as  to  defeat  the  effect  of  the  statute  In 
extingnishing  the  rights  of  action.  •  •  •  It 
has  been  held  in  a  case  dedrled  a  majority  of 
the  Supreme  Conrt  ot  tbe  United  Stntes  (CnniTV 
bcll  V.  Holt,  115  U.  S.  620,  6  Sup.  Ct.  509,  29 
L.  Ed.  483),  that,  in  actions  upon  debt,  contract, 
or  any  class  of  actions  in  which  a  party  does 
not  become  invested  with  the  title  to  property  by 
the  statute  of  limitations,  the  Lejrislature  may 
by  a  repeal  of  the  statute  of  limitations,  even 
after  the  right  ot  action  thereon  Is  barred,  re- 
store to  the  plaintiff  his  remedy  thereon,  and  di- 
vest tbe  other  party  of  tbe  statntory  bar.  The 
doctrine  of  this  case  is  undoubtedly  technically 
correct,  and  was  suggested  In  the  first  edition 


ot  this  -work.  It  Is,  hovever,  opposed  to  the 
great  weight  of  aatborlty  in  this  country,  and  to 
the  policy  of  these  statotes.  There  can  be  no 
question  that  the  Legislatures  of  tbe  several 
states  by  the  passage  of  the  statute  of  limita- 
tions intended  a  permanent  divestment  of  a 
right  of  action  in  all  matters  to  which  tbe  stat- 
ute relates,  when  it  had  run  against  them,  and 
they  had  thereby  become  barred.  And  while  it 
may  be,  as  already  suggated,  that  the  reason- 
ing of  tbe  court  Is  correct,  yet  the  wisdom  of  the 
doctrine  announced  Is  questionable."  Wood  on 
LimiUtions  (4th  Ed.)  1 11,  p.  46. 

Tills  proposition  is  supported  by  the  almost 
universal  course  of  decision  in  the  United 
States.  Tbe  courts  of  Arkansas,  Colorado, 
Florida,  Iowa,  Illinois,  Indiana,  Kansas, 
Kentucky,  Maine,  Massachusetts,  Minnesota, 
Mississippi,  New  Hamphire,  New  Jersey, 
Tennessee,  Utah,  Virginia,  Washington,  and 
Wisconsin,  all  adhere  to  the  doctrine.  Conch 
V.  McKee,  6  Ark.  492;  WUlougbby  t.  George, 
5  Colo.  80 ;  Bradford  t.  Shine's  Administra- 
tor. 13  Fla.  393,  7  Am.  Rep.  289;  Board  of 
Education  v.  Blodgett,  UG  IlL  441,  445,  40 
N.  E.  1025,  81  L.  R.  A.  70,  46  Am.  St  Rep. 
348;  Stlpp  T.  Brown,  2  Ind.  647;  Bowman  v. 
Cockrill.  6  Kan.  205;  I^iwrence  v.  Louisville. 
96  Ky.  600,  29  S.  W.  46a  27  L.  R.  A.  660,  40 
Am.  St  R^  800;  Norrls  t.  Slaoghter,  3  G. 
Greene  (Iowa)  116;  BIgelow  v.  Bemla.  2  Al- 
len (84  Mass.)  496;  Atkinson  t.  Dunlap,  60 
Me.  Ill ;  Wblttler  v.  Tillage  of  Fannlngton, 
115  Minn.  187,  181  N.  W.  1079;  Davis  v.  Mi- 
nor, 1  How.  (Miss.)  188.  28  Am.  Dec.  325; 
Rockport  T.  Walden,  54  N.  H.  173,  20  Am. 
Rep.  131;  Ryder  r.  Wilson's  Ex*F8,.41  N.  J. 
Law,  10:  Girdner  v.  Stephens,  1  Helsk.  (48 
Tenn.)  28a  2  Am.  Rep.  700;  Irehind  v.  Hadi- 
Intosh,  22  Utah.  206,  61  Pac.  001;  Kesterson, 
T.  Hill,  101  Ya.  789;  City  of  Seattle  v.  De 
Wolfe,  17  Wash.  849.  49  Pac.  S58;  Eingartner 
T.  Illinois  Steel  Co.,  103  Wis.  873.  79  N.  W. 
433,  74  Anu  St  Rep.  87L 

The  same  doctrine  bas  been  announced  In 
this  state  and  applied  to  cases  where  rights 
of  q>eclflc  proper^  were  involved.  Pelser  v. 
Griffin,  126  CaL  14,  07  Fac.  690.  It  has  been 
stated  in  other  eases  where  the  precise  qnes- 
tion  was  not  Involved.  Allen  v.  Allen,  96 
Cal.  107,  30  Pac.  213, 16  L.  R.  A.  6M;  Swamp 
Land  Dlst  v.  Glide,  112  Cal.  00,  44  Pac.  451; 
Weldon  V.  Rogers,  151  Cal.  432,  90  Pac.  1062. 
Tbe  question  as  ai^Ued  to  actions  to  en- 
force personal  obligations  bas  not  heretofore 
arls^  In  this  state,  bnt  nprat  tbe  authority 
of  tbe  cases  we  have  dted,  and  the  practi- 
cally universal  rule  on  tbe  subject  we  fee^ 
no  hesitancy  in  adhering  to  the  doctrine  as 
stated  by  Mr.  Wood.  The  act  of  1913  Is 
therefore  tnoperatlTe  to  revive  tbe  right  of 
action  of  tbe  controller  which  bad  become 
barred  long  before  tb&t  time.  It  follows  that 
the  demurrer  to  tbe  petition  was  properly 
sustained. 
Tbe  Judgment  la  affirmed. 

We  concur:    SLOSS.  J.;  RICHABSiS, 
Judge,  pro  tan. 
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UTS  Cal.  1) 

OlIBLTEINT  et  aL  T,  GRIFFITH  et  aL 

(U  A.  4166.) 

(SaDreme  Court  of  GalifornhL   Hardi  21, 
18180 

1.  HUNICIFAL  COBPOBATIONS  ^=5310— PaBKS 

— Obdinjlnce  Accepting  Grrr— Validh't. 

Los  Angeles  City  Charter  (St  ISll.  P-  2051 
et  seq.)  t  118,  Bubfiecs.  (c),  (d),  and  section 
119,  fully  vest  in  the  board  of  park  commission- 
ers tbe  management  of  the  park  system  of  the 
city,  and  of  all  real  and  personal  property  d^ 
voted  to  that  use,  as  well  as  the  erection  and 
malDtenance  of  all  buildings  thereon.  Section 
12  vests  all  legislative  power  of  the  city  in  the 
council  and  mayor,  but  excepts  to  the  board 
of  park  commiflsioners  the  power  to  accept  giita 
for  parka  on  and  in  behalf  of  the  city,  to  erect 
buildings  thereon,  and  to  manage  and  control 
their  erection  and  their  maintenance  thereafter. 
Section  2,  subd.  16,  gives  the  city  power  to  re- 
ceive gifts  and  donations  of  all  kinds  of  proper- 
ty in  fee  simple  or  in  trust  for  <^aritable  pur- 
poses, and  do  all  things  and  acts  neceuary  to 
carry  out  tbe  purposes  of  each  gifts  and  dona- 
tions. Held,  that  ordinances  of  the  city  ac- 
cepting gift  to  erect,  in  a  certain  park,  two 
structures,  and  appoint,  in  accordance  with  tbe 
terms  of  the  gin,  three  dtiiens  to  superviM 
the  erection  and  manage  and  control  the  struc- 
tnres,  were  void. 

2.  IffuwioiPAi-  Corporations  «=3©92— Tai- 
PATEBs'  Suit— Enjoining  ENFOBCBUinT  or 
Ordinance. 

Plaintiffs,  taxpayers,  citizens,  and  mem- 
bers of  the  board  of  park  commissioners  of  Ixm 
Angeles,  had  capacity  to  sue  defendant  com- 
missioners claiming  to  act  as  officers  of  the  dty, 
under  the  ordinances  as  to  said  gift,  from  carry- 
ing out  the  provisions  of  such  ordinances,  and 
from  interfering  with  plaintiffs*  duties  as  park 
commissioDers,  and  the  remedy  by  injunction 
was  proper,  the  ordinances  regairing  the  fur- 
nishing, for  the  erection  of  the  buildings  by  the 
city,  nee  light,  power,  water,  rocks,  and  graveL 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Ix>ttlB  M.  Myers, 
Judge. 

Suit  by  Henry  W.  CMelveny  and  others 
against  Griffith  J.  Griffith  and  others.  Judg- 
ment for  defendants  on  demurrer,  and  plain- 
tiffs appeal.  Reversed. 

O'Melveny,  Stevens  ft  Mlllikln,  of  Los  An- 
geles, for  appellants.  Albert  Lee  Stephens, 
City  Attjr.,  and  Charles  S.  Burnell,  Asst.  Gtty 
Atty.,  both  of  Los  Angeles,  for  respondaits. 

WILBUR,  J.  [1]  This  Is  an  appeal  fro^i  a 
judgment  in  faror  of  defendants  en  demur- 
rer. Plaintiffs  sue  as  citizens  and  taxpay- 
ers, and  also  as  members  of  the  board  of  park 
commissioners  of  the  city  of  Los  Angeles,  to 
enjoin  tbe  defendants,  claiming  to  act  as  of- 
ficers of  tbe  city  under  certain  ordinances, 
from  carrying  out  the  provislms  of  such  or- 
dinances and  frran  Interfering  with  tbe  pow- 
ers and  duties  of  tbe  parte  commissioners. 
The  defendant  Oriffltb  J.  Griffith  has  offered 
to  erect,  at  bis  own  expense,  for  tbe  city  of 
Los  Angeles,  to  become  the  property  of  tbe 
dty,  two  stmctores,  one  a  "Greek  theater," 
costing  not  less  than  fSO.OOO,  In  Vermont 
Canyon;  the  other  a  "Hall  of  Sdence  and 
Observatory,"  costing  not  less  than  ¥160,000, 


on  Mt  Hollywood  both  in  a  certain  public 
ptak  of  tbe  ci^  ot  Loa  Angles,  known  as 
"Oriiath  Park."  The  donor  proposed  that  tbe 
plans  for  said  bnlldlngB  woe  to  be  famished 
by  him,  subject  to  the  approval  of  tbe  dty 
conndl  and  mayor,  or  a  committee,  and  the 
atructnieg  were  to  be  erected  nnder  the  sa- 
pervUdon  of  three  dtlcens  appointed  for  that 
purpose  by  the  mayor  of  tiie  dty,  thereto 
authorized  by  ordinanca  The  dty  was  to 
furnish  tbe  light,  power,  «nd  water  necessa- 
ry in  the  constmctlon  of  said  bolldli^EB  from 
Its  supply  of  eadi.  Rod^  and  gravel  in  tbe 
park  were  also  to  be  used  intbectmatmcUfm 
of  said  bnildlngs  and  the  necessary  tndls 
and  roadwaya  constracted  to  make  the  same 
accessible.  After  tbe  erectlmi  of  said  stmc- 
turea  they  w»e  to  be  managed  and  ctrntrol- 
led  by  the  said  appointees  of  the  mayor.  Ko 
point  is  made  in  the  case  as  to  tbe  desiraUlf- 
ty  of  the  acc^tance  of  the  gift,  nor  to  the 
public  character  of  tbe  ImproTenicnts  propos- 
ed; nor  la  there  any  ciHitentlai  that  the 
eoodltlons  attached  to  the  gift  are  nnreason- 
able,  or  In  any  way  Improper,  aave  only  in 
so  far  as  they  may  Interfere  with  ttm  pre- 
rogatives of  tbe  plidntUte  as  park  cmnmis- 
dooera.  The  city  councU  passed  an  ordi- 
nance accepting  the  donor's  gift,  and  In  com- 
pliance with  the  condltloiu  thereof  establlsb- 
ed  a  board  of  three  eommlsdoners  to  erect 
and  manage  such  structures.  The  respond- 
ents were  appointed  by  the  mayor  as  such 
commission,  and  appellants  seek  to  aijoln 
them  from  carrying  out  the  proposed  plan,  on 
the  ground  that  the  wdlnance  hi  question  Is 
In  conflict  with  the  diarter  powers  of  the  ap- 
pellants. The  powers  of  the  board  of  i»rk 
eommlsdoners  and  of  the  dty  conndl  are 
derived  from  the  charter  of  the  dty  of  Los 
Angeles  and  the  several  amendments  thereto. 
The  powers  and  duties  of  the  park  ounmis- 
slon  are,  in  part,  defined  as  follows : 

"(c)  To  purchase  and  lease  property  for  part 

Snrposes,  or  for  the  use  and  benefit  of  the  park 
epartmwt,  and  to  have  general  superviaion. 
control,  cere  and  custody  of  all  real  and  pereon- 
al  property  owned  by  the  city  of  Los  Aageles 
and  used  In  and  about  the  parks  or  park  sy^ 
tem  of  said  city,  and  generally  to  do  any  and 
all  things  that  may  be  necessary  to  carry  ont 
the  spirit  and  Intent  of  this  charter  in  estatH 
lishing,  maintaining,  operating,  improving  and 
enlarging  the  public  parks  and  park  system  of, 
the  city  of  Los  Angeles;  and 

"(d)  Subject  to  such  ordinances  as  may  from 
time  to  time  be  adopted  by  the  coancfl,  to  have 
and  exercise  charge,  superintendence  and  control 
of  the  design,  location,  construction,  mainte- 
nance and  use  of  all  buildings,  pavilions  and 
other  structures,  and  all  fountains,  statues, 
sculptures,  monuments,  arches  or  other  struc- 
tures in  such  park,  pertaining  to  park  porpoees, 
and  intended  for  tiie  convenience  of  the  onbiie, 
or  for  the  ornamentation  of  such  parks."  Sec- 
tion 118,  aubds.  (c)  and  (d). 

"The  board  of  park  commissioners  may,  for 
and  on  behalf  of  the  dty  of  Los  Angeles,  re- 
ceive donations,  legades  or  bequests  for  the  im- 
provement or  maintenance  of  said  parka  or 
park  system,  or  for  the  acquisition  of  new 
parks,  and  all  moneys  that  may  be  derived  from 
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such  doaatioDB,  legacies  or  beqaests,  shall, 
]ps8  otherwise  provided  by  the  terms  of  such 
dooation,  legacy  or  bequest,  be  deposited  in  the 
treasury  of  the  city  of  Ldb  Angeles,  to  the  credit 
of  the  pftrk  fund.  *  *  *  As  to  all  such  prop- 
erty, the  board  of  park  connnissiooera  shall  be 
deemed  and  considered  a  special  trustee  thereof 
for  the  city  of  Los  Antreles."  Section  119, 
Stats.  1911,  p.  2051  et  aeq. 

It  will  be  observed,  therefore,  that  tbe 
management  and  control  of  tbe  park  system 
of  tbe  city,  and  of  all  real  and  personal  prop- 
erty devoted  to  that  nse,  as  well  as  the  erec- 
tion  and  maintenance  of  all  bnlldlngs  there- 
on. Is  very  fully  vested  In  the  board  of  park 
commissioners.  It  Is  provided,  with  refer- 
ence to  the  erection  and  control  of  buildings, 
that  the  same  shall  be  "subject  to  snch  ordi- 
nances as  may  from  time  to  time  be  enacted 
by  the  coondl."  Section  118,  subd.  (d),  su- 
pra. But  here  we  do  not  have  a  case  where 
the  council  sought  by  ordinance  to  direct  the 
board  of  park  commissioners  as  to  the  man- 
ner In  which  they  should  act  In  the  location, 
maintenance,  or  use  of  buildings  in  a  public 
park,  but  ao  ordinance  by  which  It  Is  sou^t 
to  take  from  the  board  of  park  commissioners 
control  over  such  ImprorementB  during  erec- 
tion and  after  they  have  been  completed,  and 

which  It  is  sought  to  make  a  ctmtract  with 
a  private  individual  for  the  creation  of  pub- 
lic ofllcers  to  have  control  thereova  In  ac- 
cordance with  hl8  proposal  for  the  erection 
and  maintenance  of  the  baildlng.  We  have 
an  accq)tanee  by  the  city  council  fbr  and  on 
behalf  of  the  dty  of  a  gift,  tbe  consideration 
for  which  moving  from  the  dty  t»  a  snrren- 
der  by  tbe  city  council  of  some  of  the  powers 
ot  tbe  board  of  park  commladoners  vested 
in  them,  not  by  the  city  council,  a  creature  of 
the  charter,  but  by  the  charter  itself.  That 
Is  to  say,  one  of  the  boards  abated  by  the 
people  seeks  to  take  from  another  board,  al- 
so created  by  the  people  through  its  charter, 
a  power  expressly  vested  by  the  people  in  the 
latter  board.  To  justify  this  result  two  pro- 
visions of  the  charter  are  called  to  our  at- 
tention—one, the  provision  that  the  dty  la 
^ven  power  to  "receive  gifts  and  donations 
of  all  kinds  of  property,  in  fee  simple,  or  In 
trust,  for  charitable  or  other  purposes;  and 
to  do  all  things  and  acts  necessary  to  carry 
out  the  purposes  of  such  bequests,  gifts  and 
donations,  with  power  to  manage,  sell,  lease, 
or  otherwise  handle  and  dispose  of  the  same, 
In  accordance  with  the  terms  of  the  bequest 
gift  or  donation"  (Charter,  {  2,  subd.  16) ;  the 
other  that  the  charter  vests  all  the  legislative 
power  of  the  city,  "except  as  hereinafter  oth- 
erwise provided,"  in  the  conndl  and  mayor. 
If  we  consider  that  the  acceptance  of  a  gift 
in  bdialf  of  the  dty  and  a  compliance  with 
the  terms  of  such  gift  is  a  legislative  func- 
tion, and  therefore  vested  in  the  dty  coundl, 
and  that  for  that  reason  and  upon  that  basis 
the  dty  coimdl  was  empowered  to  accept  the 
gift  and  comply  with  the  c<niditions  thereof. 


we  are  met  with  the  apress  reservation  of 
section  12  with  reference  to  legislative  pow- 
ers, namely,  that  where  "hereinafter  other- 
wise provided"  the  dty  council  have  not  such 
legislative  power.  Among  the  things  "herein- 
after otherwise  provided**  is  that  the  board  of 
park  commlssioDeTa  has  power  to  accept  gifts 
for  tile  park  for  and  on  behalf  of  tbe  dty,  to 
erect  bnildiiigs  theretm,  to  manage  and  c<ai- 
trol  their  erection  and  their  maintenance 
thereafter.  We  are  constrained  to  hold, 
ther^bre,  Uiat  Mr.  Griffith  in  hla  proposal 
to  the  d^  <^  Los  Angeles  Imposes  as  a  con- 
dition of  his  gift  requirements  which  are 
violative  of  tbe  fundamental  law  of  the  dty 
and  opposed  to  the  wishes  of  the  people  there- 
of as  declared  in  tbe  fundamental  law  of  said 
dty ;  that  the  radlnances  attempting  to  com- 
ply therewith  are  v<^  as  being  In  violatl<m 
of  the  fundamental  law  of  tbe  dty. 

[2]  One  of  the  points  raised  by  the  de- 
murrer in  the  court  bdow  vaa  Uiat  the  i^ain- 
tifTs  did  not  have  the  capadty  to  sue.  They 
allege  that  th^  are  dtlxens  and  taxpayers. 
The  ordinance  In  question  required  the  fur- 
nishing for  tbe  erection  of  the  buildings  by 
the  dty  of  free  light,  power,  water,  rock,  and 
gravel.  Inasmuch,  therefore,  as  the  property 
of  the  dty  was  to  be  used  In  the  proposed 
buildings,  and  for  the  further  reason  that 
tbe  members  of  the  board  of  park  commis- 
sioners charged  with  the  erection  of  buildings 
in  the  public  parks  is  specially  interested  In 
the  question,  we  hold  that  they  had  the  ca- 
pacity to  sue  in  this  case,  and  that  the  remedy 
by  injunction  was  proper.  Wheeler  v.  Her- 
bert, 152  Cal.  224,  92  Pac.  353. 

The  Judgment  and  order  sustaining  the  de- 
murrer are  reversed ;  defendants  to  have  30 
days  after  notice  of  filing  of  remittitur  in  the 
lower  court  in  whidH  to  answer. 

We  concur:  VICTOR  B.  SBAW,  Judge 
pro  tern.;  MELVIN.  J. 

(m  Cal.  771) 

EMPIX)TERS'  LIABILITY  ASSUR.  CORP.* 
LIMITED.  OP  LONPOX.  ENGLAND,  v. 
INDUSTRIAL  ACCIDENT  COMMISSION. 
(S.  F.  8B17.) 

(Supreme  Court  of  California.  March  20, 101& 
Rehearing  Denied  April  16.  1018.) 

1.  MaOTEB  AMD  Sebvant  «s>361— Mabctihb 
CONTBACTS— EUPLOTEE'8  LIABIUTX— JURIS- 
DICTION. 

The  exclusive  maritime  juriadictioa  of  the 
United  States  does  not  extend  to  claims  aris- 
ing out  of  work  done  on  vessels  prior  to  launcb- 
ing,  and  where  parties  stipolated  facts  ander 
'm>rkmen*8  Compensation  Law  (St.  1913,  p. 
279)  of  the  state,  the  oommlnion  had  jurisdic- 
tion. 

2.  Mastbb  and  Sebvant  ^383— Industbial 
Accident  Commission— Powbbs. 

While  the  jurisdiction  of  tbe  Industrial 
Accident  OommiasloB  isdimited  to  settlement  of 
disputes  arising  under  legislation  contemplated 
by  Const  art.  20,  i  21,  to  create  and  enforce 
liability  of  employers  to  compensate  for  inju- 
ries, it  may  determine  the  question  of  breach 
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■of  wftrranty  of  faunranc*  pdlcf  uUng  in  pro- 
ceedings for  compensation. 

3.  Insurancb  «s»288(1)— Avoidakce  or  Pol- 
icy—MiSBKPBESENTATioNa  BT  INSUKED. 

A  Statement  of  insured,  neither  included 
in  policy  nor  made  a  part  of  it  under  CIt.  Code, 
I  2605,  as  to  existence  or  cancellation  of  other 
insurance,  if  false,  will  not  avoid  insurant 
under  section  2611,  unless  the  statement  be  ma- 
terial. 

4.  Mastbs  and  Servant  «s»416— Wokehen's 
cohfensation— plndinos  ot  coiuossion. 

Ad  express  findioK  that  representation  by 
insured  was  immaterial  was  not  required,  where 
such  issue  was  not  presented  by  insurer,  and 
the  Industrial  Accident  Commission  found  the 
policy  of  insurance  was  in  full  force  and  effect 
at  time  of  injury. 

In  Bank.  Caiarles  F.  Mann,  while  at  work 
as  ship  Joiner,  sustained  Injuries  resulting 
In  death.  Upon  application  of  bis  widow, 
tbe  Industrial  Accident  Commission  made 
an  award  of  compensation  against  his  em- 
ployer, J.  A.  Johnson,  and  the  Employers' 
Liability  Assurance  Corporation,  Limited,  of 
London,  Sngland,  as  insurance  carrier.  The 
Employers'  Liability  Assurance  Corp<H«ti(«i 
brought  oertlorarL  Award  affirmed. 

Bedman  &  Alexander,  of  San  Francisco, 
f<Hr  petltluier.  Christopher  H.  Bradley,  (tf 
San  Francisco,  for  respondent 

SLOSS,  J.  While  working  as  a  ship  Joiner, 
Charles  F.  Hann  sustained  injuries  which  re- 
sulted in  his  death.  Upon  the  application  oC 
his  widow,  tlie  Industrial  Accident  Commis- 
sion made  an  award  of  compensation  against 
J.  A.  Johnson,  as  employer,  and  Employers' 
Liability  Assurance  Corporation,  as  Insur- 
ance carrier.  Upon  the  petition  of  the  In- 
surance company,  a  writ  of  certiorari  was  la- 
sued  to  review  the  award. 

At  the  hearing  the  parties  stipulated, 
among  other  things: 

"(2)  That  the  employment  that  said  employ^ 
was  engaged  in  •  •  •  was  such  as  to  sub- 
ject botb  the  emolojyer  and  the  employ^  to  tbe 
compensation  pronsions  of  the  Workmen's 
Compensation,  Insurance,  and  Safety  Act  and 
to  the  jurisdiction  of  this  commission;  (3)  that 
on  March  9,  1917.  Charles  F.  Mann  met  with 
injuries  on  the  Oakland  estuary  in  Alameda 
county,  Cal.,  and  that  said  Charles  F.  Mann 
died  on  May  14,  1917." 

The  application  alleged  that  at  the  time 
of  liis  Injury  Hann  was  engaged  In  work  on 
a  ship. 

[1]  By  Its  petition  to  tbe  commlssltm  for 
rehearing  tbe  petitioner  advanced,  for  tbe 
first  time,  the  contention  that  the  claim  of 
tbe  applicant  was  maritime  In  character,  and 
that,  under  the  decision  of  tbe  United  States 
Supreme  Court  In  Southern  Pacific  Co.  v.  Jen- 
sen, 244  U.  S.  205,  37  Sup.  Ct.  524,  61  U  Ed. 
1066,  Ann.  Cas.  1917B,  900,  banded  down 
while  the  proceeding  was  pending,  tbe  commis- 
sion was  without  Jorlsdictlon.  A  rehearing 
was  denied,  and  tbe  point  is  again  presented 
here.  But  the  record  does  not  disclose  a 
state  of  facts  to  which  the  rule  invoked  is 


applicable.  Tke  maritime  Jnrlsdlctlcni  does 
not  extend  to  claims  artelnf  out  of  woik 
done  (prior,  at  least,  to  the  laoncbing  of  tha 
hull)  In  the  construction  of  vessels.  jOIaoi  r. 
Birch  &  Ooi,  133  Cal.  47»,  6S  Paa  1032,  85 
Am.  St.  Re^.  21S.  While  it  appears  that 
Hann  was  injured  while  working  on  a  sblp, 
the  stipulation  and  the  evidence  are  entirely 
consistent  with  the  posslbiUty  that  tbe  sblp 
may  have  been  in  course  of  constructimit  and 
not  yet  laan<died.  Tbe  statement  in  the  atlp> 
ulatitm  that  Hann  met  with  Injuries  "on  the 
Oakland  estuary"  does  not  necessarily  mean 
that  the  ship  on  which  he  was  working  was 
fioattng  on  the  water.  The  language  was  noC 
lnappr<vriate  to  describe  a  position  on  the 
bank  of  tbe  estuary.  61nce  the  parties  ex- 
pressly conceded  the  Jurisdiction  of  the  com- 
mission, the  specific  facta  admitted  or  proven 
ahould,  BO  far  as  can  reasonably  be  done,  be 
interpreted  so  as  to  support  tbe  concession. 
It  is  recognized,  of  course,  that  Jurisdiction 
.of  tbe  subject-matter  cannot  be  conferred  by 
consent  But  tbe  parties  may  stipulate  to 
tbe  existence  of  facts  which  bring  a  case 
within  the  Jurlsdlcti<Hi  of  tbe  commission, 
and  we  think  the  stipulation  in  this  case  is 
fairly  to  be  read  as  an  agreement  that  sadi 
facts  existed. 

[2]  Tbe  insurance  carrier  set  up  In  its  an- 
swer tbe  defense  that  there  had  been  a 
breach,  on  the  part  of  Johnson,  tbe  employer, 
of  certain  warranties  contained  In  tbe  policy, 
and  that  upon  learning  of  such  breach  the 
insurance  company  bad  canceled  the  policy. 
It  Is  argued  that  the  issues  involved  In  this 
defense  were  sudi  as  could  be  determined 
only  by  a  court  of  law  in  an  action  upon  the 
policy,  and  that  tbe  commission  was  without 
Jurisdiction  to  pass  upon  them.  We  do  not 
agree  to  this  contention.  The  Indostrlal  Ac- 
cident Commission  is,  no  doubt,  a  tribunal  of 
limited  Jurisdiction.  Its  powers  do  not  ex- 
tend beyond  tbe  "settl^ent  of  any  disputes 
arising  under  the  legislation  contemplated 
by"  section  21  of  article  20  of  tbe  Constltu- 
tloa.  Western  Metal  Supply  Co.  v.  PUlsbury. 
172  Cal.  407,  410.  156  Pac.  491,  Ann.  Cas. 
1917E,  390.  That  sectiw  authorizes  the  Leg- 
islature to  "create  and  enforce  a  liability  on 
tbe  part  of  all  env>Ioyers  to  compmsate  tb^r 
employ^  for  any  Injury  incurred  by  tbe  said 
employ^  In  the  course  ot  their  employment 
•  •  •"  This  court  ia  committed  to  the 
view  that  the  languid  Just  quoted  is  to  be 
read  in  the  light  of  a  liberal  Interpretation. 
A  scheme  of  insurance  for  tbe  protection 
both  of  the  employer  and  the  emptoyd  has 
heoi  a  pait  ot  virtually  every  workmen's 
compensation  statute  omcted  in  other  Juris- 
dictions prior  to  the  adoption  of  oar  own 
constitutional  provision.  To  permit  the  em- 
ployer to  limit  bis  oblation  hy  procuring  an 
insurer — private  or  govemmoital — to  assume 
the  bnrdea  ot  payment  and  at  tbe  same  time 
to  give  tbe  workman  a  direct  right  of  recov^ 
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ery  against  the  Insurer,  is,  we  think,  a  mode 
of  deflnlDg  the  extent  of  the  employer's  lia- 
bility, and  therefore  embraced  within  the 
power  to  "create  and  enforce"  such  liability. 
The  Insurer,  assuming  the  risk  voluntarily, 
,  is  In  priTity  with  the  employer,  and  stands 
in  his  place.  An  adjudication  of  liability 
under  the  policy  is  a  settlement  of  a  dispute 
arising  out  of  the  liability  of  the  employer  to 
his  employ^.  The  right  of  the  commission  to 
make  an  award  against  the  Insurer,  where 
the  validity  of  the  policy  is  conceded,  has 
never  been  questioned.  If  the  commissloa 
may,  In  any  case,  make  an  award  against 
one  who  has  agreed  to  stand  In  the  employ- 
er's place  and  protect  him  against  claims  by 
his  emp1(^6s,  it  must  have  the  power  to  de- 
termine all  questions  of  law  and  fact  upMi 
which  the  liability  of  the  alleged  insurance 
carrier  depends.  To  hold  that  the  mere  de- 
nial of  the  binding  force  of  a  policy  deprives 
the  commission  of  Jurisdiction  would  intro- 
duce endless  and  unnecessary  complications 
and  difflcnltles  into  the  adn^olstratlon  of  the 
law. 

[3]  The  petitioner  argues,  finally,  that, 
granting  tlie  commission's  Jurisdiction,  the 
facta  were  such  as  to  force  the  conclusion 
that  the  policy  was  not  binding.  In  the  ap- 
pUcatimi  or  "statement  of  particulars"  fur- 
nished to  the  inaarer,  It  was  stated  that  no 
company  had  canceled  eft  refused  to  Issue 
woAmen's  compensatlCKi  insurance  In  con- 
nection with  the  risk  during  the  past  three 
years,  and  that  no  company  had  insured  the 
risk  taaxpt  tbe  Hartford  Oompony.  It  ap> 
peand  that  these  statements  were  not  true, 
in  that  a  poUcy  had  been  Issued  by  the  New 
AfiistCTdam  Casualty  0onq>an7,  and  had  been 
canceled  by  said  company  diortly  before  ap- 
pUcatlcm  made  to  the  petitioner.  We  may  as- 
some  that  any  defense  available  to  the  In- 
surance company  as  against  Jc^stm,  the 
emplcqrer,  would  be  eqoaliy  available  against 
the  emplcqrd  ot  his  dependents.  The  state- 
ment with  reference  to  the  existence  or  can- 
cellation of  other  Insorance  did  not  constitute 
a  warranty.  It  was  not  contained  in  the 
policy  its^,  nor  was  It  in  "another  instru- 
meat  signed  by  the  insured  and  referred  to 
in  the  policy,  as  making  a  part  of  It"  Giv. 
Code,  I  260S.  Tbeee  was  no  dedaratlm  In 
the  policy  fh^t  the  vl<dation  of  this  provision 
sboaM  avoid  It,  and  the  breadh  therefore 
would  not  affect  the  validly  <a  the  Insurance 
unless  the  statement  or  represeotatlcn  was 
material.   Civ.  Code,  f  2811. 

The  evldrace  on  the  subject  of  materiality 
was  somewhat  vague.  Certain  correspon- 
d«iC8  was  introduced,  indicating  that  the 
Xew  Amsterdam  Company,  in  notifying  Uie 
insured  of  the  cancellation  of  the  policy  Is- 
sued by  It,  had  attributed  its  action  to  a 
ground  which  would  probably  have  made  the 
fact  of  cancellation  immaterial,  so  fiir  as  it 
might  affect  another  c<xnpany  to  which  ap- 


plication might  subsequently  be  made.  It 
may  be,  as  petitioner  contends,  that  the  state- 
ment made  by  the  New  Amsterdam  Company 
to  Johnsw  was  not  evidence  of  the  true 
ground  which  induced  the  cancellation.  But 
it  seems  to  be  settled  that  the  burden  of 
proving  the  materiality  of  an  alleged  repre- 
sentation is  upon  the  insurer.  2  Qroley, 
Briefs  on  Insurance,  1182.  The  petitioner 
did  not  meet  the  burden,  and  the  commission 
was  therefore  authorized  to  find  against  It 

[4]  It  is  objected  that  there  was  no  express 
finding  that  the  r^resentatlon  was  immaterl- 
aL  But  no  such  issue  was  presented  by  the 
answer  of  the  insurance  company.  The  com- 
mission found  that  the  policy  of  insurance 
was  In  fall  force  and  effect  at  the  time  of 
the  Injury,  and  we  think  this  finding  was 
sufficient  fpr  all  purposes.  We  may,  for  the 
purposes  of  this  proceeding,  agree  with  the 
petltiMier  that  the  further  finding  that  the 
policy  had  not  been  validly  reectiided  Is  not 
material,  iind  does  not  of  itself  dispose  of  the 
defense  attempted  to  be  set  up.  But  the  an- 
swer alleged  rescission,  and  the  fact  that 
an  unnecessary  finding  was  made  does  not 
impair  the  sufficiency  <jt  the  findings  made. 

The  award  is  affirmed. 

We  concur:  ANaELLOTTI,  C.  J. ;  MEL- 
VIN,  J.,  WILBUR,  J. ;  VICTOR  R  SHAW, 
Judge  pro  tem. ;  RICHARDS,  Judge  pro  tem. 


(171  cai.  mi 
Ez  parte  WEINBERG.   <Cr.  2142.) 

(Supreme  Court  of  Oaliforala.    March  21, 
1»18.) 

Bail  ^=»42— MnBDEBr-EviDBNCS. 

Where  petitioner  was  indicted  for  murder 
upon  eight  counts  for  partidpating  in  a  tomb 
explosion  during  a  preparedness  parade,  and 
was  tried  and  acquitted  on  one  count  and  on 
another  ordered  admitted  to  bail,  and  ^e  prose- 
cotion  urged  delay  of  trial,  and  no  daim  was 
made  that  there  was  testimony  other  than  that 
on  which  he  was  acquitted  on  the  one  count, 
Md  that  under  Const  art  1,  {  6,  petitioner 
was  entitled  to  balL  »  • 

In  Bank.  Petition '  by  Israel  Weinberg 
for  writ  of  habeas  corpus  for  admission  to 
ball.   Writ  allowed. 

See,  als<^  171  Pac.  UO. 

Maxwell  HcNutt  and  B.  T.  McKraule,  both 
of  San  Francisco,  for  petitioner.  G.  M.  Fick< 
ert  and  Louis  Ferrari,  both  of  San  Francis- 
co, for  respondent 

PER  CURIAM.  The  petitioner,  against 
whom  eight  fndlctmraits  were  returned  Au- 
gust 2,  1816,  for  the  crime  of  murder,  and 
who  Is  In  custody  under  such  of  the  indict- 
ments as  have  not  been  dismissed  and  one 
upon  which  he  was  tried  and  acquitted.  In- 
stituted this  proceeding  for  the  purpose  of 
obtaining  his  admission  to  ball.  He  Is  al- 
leged to  hare  been  one  of  the  participants  in 
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the  bomb  outrage  In  connection  with  the 
preparedness  parade  on  Jnly  22,  1916,  de- 
scribed in  our  opinion  in  the  case  of  People 
T.  Mooney,  171  Pac.  690,  and  by  the  indict- 
ments he  was  charged  with  tba  murder  of 
various  persons  killed  thereby.  He  has  been 
in  custody  ever  since  August  2,  1016.  The 
indictments  against  him  were  assigned  to 
three  different  departments  of  the  superior 
court  of  the  city  and  county  of  San  Francis- 
co. As  to  the  indictments  pending  In  two 
of  the  departments  he  was,  after  bis  trial 
and  acquittal  on  one  of  the  Indictments  here* 
Inafter  noted,  ordered  admitted  to  ban  by 
one  of  the  judges  thereof.  In  one  of  these 
d^artments  the  indictments  there  pending 
against  him  have  since  been  dianissed  by  the 
court.  In  the  other  of  these  d^artmenta  the 
district  attorney  declares  hlms^f  not  ready 
to  proceed  immediately  with  tbe  trial  of  the 
charge  against  lilm.  Id  the  third  dciMurt- 
ment  admisidoa  to  ball  Is  denied,  and  it  is 
claimed  by  petitioner  that  he  is  refused  a 
speedy  trial  therein.  Petitioner  has  been 
regularly  tried  upon  one  of  the  IndletmentB, 
and  tlie  trial  resulted,  on  Korember  27. 1917, 
la  a  verdict  of  not  guilty.  A  transcript  of 
tbe  testimony  given  on  this  trial  was  submit- 
ted to  us  upon  tiUs  application.  No  claim 
was  made  that  the  district  attomeiy  has  any 
other  testlmwy  apcm  wliidi  he  expects  to 
rely  upon  another  trial. 

Under  the  Constitution  an  persona  accused 
of  crime  are  entitled  to  ball,  "unless  for 
capital  offenses  when  the  proof  is  evident  or 
the  presoroption  great"  Const  art  1,  I  6. 
The  provision  has  been  Intenweted  In  this 
court  to  mean  that  ball  should  be  refused  in 
a  capital  case  when  the  evidence  la  such  that 
a  verdict  of  guilty  based  upon  it  would  be 
sustained  by  a  court  Ex  parte  Trola,  64 
Cat.  152,  28  Pac.  231;  Ex  parte  Curtis,  92 
CaL  188,  28  Pac  223.  In  the  cases  Just  cit- 
ed the  application  for  ball  was  made  before 
the  accused  had  been  put  on  trial  before  a 
Jury.  Where,  however,  there  has  been  a 
trial,  upon  which  tbe  Jury  has  disagreed,  this 
Is  a  circumstance  wh^ph,  while  not  conclu- 
sive. Is  entitled  to  weight  in  determining 
whether  the  prisoner  should  be  admitted  to 
bail.  3  Am,  &  Kng.  Bocy.  of  Law  (2d  Ed.) 
670:  Ex  parte  McLaughlin,  41  Cal.  220,  10 
Am.  Rep.  272;  Alexander's  Petition,  59  Mo, 
TjOS,  21  Am.  Rep.  393.  More  persuasive, 
though  still  not  controlling,  is  the  acquittal 
of  tbe  prisoner  on  a  trial  of  one  of  several 
indictments  where,  as  Is  conceded  to  be  the 
case  here,  all  are  founded  upon  a  single 
transaction.  State  v.  Summons,  19  Ohio, 
139.  See,  also.  Green  v.  Commonwealth,  11 
I-eigh  (Va.)  677. 

Upon  a  consideration  of  the  evidence  which 
has  been  presented  against  tbe  petitioner, 
coupled  with  the  fact  that  a  verdict  of  ac- 
quittal has  been  rendered  by  a  trial  Jury  up- 
on that  evidence,  and  in  view  of  tbe  other 


circumstances  set  f<»>th  above,  we  think  tbe 
application  for  bail  should  be  granted. 

It  is  ordered  that  petitioner  be  admitted 
to  bail  upon  tbe  Indictments  still  pending 
against  him.  in  the  sum  of  $7,500  on  each 
Indictment,  the  bond  to  be  approved  In  each 
case  by  the  Judge  of  the  superior  court  in 
whose  department  the  same  Is  pending. 

on  Cal.  TS>> 
SEYMOUR  v.  SALSBGRBY  «t  sL 
(S.  F.  7906.) 
(Supreme  Court  of  California.   March  19. 1918.) 

1.  CowoBATioNs  ^123(1,  4)  —  Tbansfeb  or 
Stock— Plk  DOES. 

A  pledgee  of  corporate  stock  Is  not  bound 
to  give  .notice  of  transfer  to  himself  to  the  cor- 
poration, and  transfer  upon  the  books  of  tb^ 
corporation  is  not  essential  to  create  a  valid 
pledge. 

2.  GoBPORAnONS  ^»128(10^— PZJEDOES— Bi*- 
rORCBlOENT. 

Where  a  valid  pledge  of  corporate  stock  has 
been  made  tbe  pledgee  may  claim  the  property 
so  ptedRed  from  tlurd  persons  by  suit  nnless 
such  persons  establish  a  saperior  right  thereto. 
8.  GoRPOBATiONS  «s»123(24)-~Pl£dgeo  Stock 

— BVXDBNCI. 

Evidence  h^d  to  show  that  defendant,  as 
agent  of  pledgor  and  at  bis  request,  bid  in  such 
stock  when  sold  for  assessment,  holding  same 
in  trust  for  pledgor. 

4.  PsinciPAL  ANn  Aobnt  «e»69(7)  —  Rights 

OF  AOENT  AND  PRINCIPAL. 
An  agent,  bidding  in  his  prlncipars  corpo- 
rate stock  sold  for  assessmoit,  could  acquire 
no  right  saperior  to  that  of  his  prindpaL 

5.  cobfobatioms  4s>109  —  assbssmbicts  os 
Stock— Sale. 

Evidence  held  to  show  that  defendant  bad 
purchased  corporate  stock  under  sale  to  enforce 
an  assessment  on  the  stock,  under  an  under- 
standing preventing  competitive  bids  and  in  bad 
faith,  for  much  less  than  real  value. 

Department  2.  Appeal  from  Superior 
Court,  City  and  County-  of  San  Francisco; 
George  E.  Crotbers,  Judge. 

Action  by  George  N.  Seymour  against  John 
Salsberry  and  otbens.  Judgment  for  plain- 
tiff, and  defendant  named  appeals.  Affirmed. 

J.  P.  O'Brien,  of  San  Francisco,  for  appel- 
lant Witlard  P.  Smith  and  B.  B.  Blake, 
both  of  San  Francisco,  for  respondent 

MELVIN,  J.  Defendant  Salsberry  appeals 
from  an  adverse  Judgment  and  from  an  order 
denying  his  motion  for  a  new  trial. 

Defendant  Sward,  against  -  whom  Judg- 
ment by  default  was  entered,  owned  on  No- 
vember 27.  1909,  10,000  shares  of  the  stock 
of  the  International  Eucalyptus  Association 
of  California  standing  in  bis  name  upon  the 
boobs  of  that  corporation.  On  that  day  he 
pledged  the  stock  by  indorsement  and  deliv- 
ery of  the  certificates,  representing  it  to 
plaintiff  Seymour  as  security  for  the  pay- 
ment of  a  note  of  even  date.  By  the  terms  of 
the  Indorsement  upon  the  certificates  the 
transaction  was  nominally  a  sale,  assign- 
ment and  transfer  of  the  stock.  No  transfer 
of  the  stock  to  plaintiff  was  made  cm  tbe  cor- 
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poratlon's  books,  aod  no  notice  of  any  sort 
was  glvea  regarding  the  hypothecation  of  the 
shares.  In  May,  1912,  an  aesessmrat  of  one 
cent  a  share  was  levied  upon  the  capital 
stock  of  the  corporation,  and  the  shares 
onued  by  Sward  were  sold  to  John  Salsber- 
ry,  appellant  herein,  on  August  6,  1912,  at  a 
delinquent  sale  for  nonpayment  of  this  as- 
sessment. 

It  appears  that  Sward,  absent  from  the 
state  of  California,  learning  of  the  assess- 
ment, sent  to  Salsberry  the  following  tele- 
gram : 

"Cbicngo.  HI.  Aug.  5th-12.  John  Salaberr;. 
care  Hotel  Sacramento^  Sacramento,  Calif. 
Oakea  stock,  has  assessment  one  cent  share  pay- 
able tomorrow.  Qo  fifty  ceats.  Will  you  pay 
James  Warrack  secretary  hundred  ninety  dol- 
lars assi^ssment  stock  my  name  and  Geo.  Albert 
will  send  check  full  amount  Please  wire  today. 
John  W.  Sward.  4  p.  m." 

Salsberry  did  not  reply  to  this  communi- 
cation, but  he  went  to  Sacramento  admitted- 
ly for  the  purpose  of  buying  certain  shares 
known  as  the  "Cakes  Stock,"  and  also  with 
the  intention  of  paying  the  assessment  on 
the  stock,  owned  by  Sward;  but  on  August 
€,  1912,  at  a  delinquent  sale,  he  purchased 
Sward's  stock  which  was  accordingly  trans- 
ferred to  him  on  the  books  of  the  corporation. 
It  is  admitted  by  the  appellant  that  at  the 
time  of  said  sale  there  was  a  friendly  under- 
standing amongst  the  bidders  present  that 
Salsberry  would  bid  in  the  Sward  stock  and 
the  others  would  bid  in  the  rest  of  the  stock 
sold.  But  appellant's  counsel  say  that  no 
binding  agreement  was  entered  into  having 
this  efFect,  and  none  of  the  parties  was  bound 
by  any  such  agreement  The  following  year 
another  assessment  was  levied  on  the  10,000 
shares,  amounting  to  $125,  and  was  paid  by 
Salsberry. 

On  May  13, 1914,  plaintiff  tendered  to  Sals- 
berry the  aggregate  of  the  amount  paid  at 
the  delinquent  sale  and  upon  the  subsequent 
assessment  and  also  a  sum  asserted  to  be 
the  eqtiivalent  for  interests  and  costs,  and 
demanded  that  Salsberry  transfer  the  stock 
to  him.  Compliance  with  this  demand  being 
refused,  plaintiff  sued  to  compel  such  deliv- 
ery and  to  require  the  corporation  to  reissue 
the  stock  to  said  plaintiff  In  his  own  name. 

The  findings  and  Judgment  were  in  favor  of 
the  plaintiff.  Appellant  contends, that  the 
evidence  is  Insufficient  to  Justify  the  court's 
determination  that  the  defendant  Sward  di- 
rected or  employed  him  to  pay  the  delin- 
quent assessment  upon  the  stock,  and  that  ap- 
pellant promised  to  do  so;  that  an  agree- 
ment was  made  between  the  bidders  at  the  de- 
lloqaent  sale  to  depress  the  price  paid  for  the 
stock,  and  that  such  agreement  amounted  to 
fraudulent  conduct  which  would  vitiate  the 
sale :  and  that  Salsberi?  had  notice,  Implied 
or  otherwise,  of  Seymour's  Interest  in  the 
stock  and  of  the  invalidity  of  the  sale  under 
the  assessment. 

[1,  2]  Preliminary  to  these  objections,  how- 
ever, is  the  suggestion  on  the  part  of  appel- 


lant's counsel  that  respondent's  title  to  the 
stock  is  not  good  because  of  bis  failure  to 
give  notice  of  Its  transfer  to  him,  but  un- 
doubtedly It  Is  the  rule  that  such  a  trans- 
fer as  was  here  made  of  stock  of  a  corpora- 
tion Is  good  as  against  all  subsequent  claim- 
ants except  purchasers  In  good  faith  for  val- 
ue and  without  notice  of  the  equities.  For 
the  operation  of  this  rule  It  Is  not  necessary 
that  an  entry  of  the  transaction  be  made 
on  the  books  of  the  corporation.  Brown  v. 
San  Francisco  Gaslight  Company,  58Cal.426. 
The  case  of  National  Bank  of  the  Pacific  v. 
Western  Pacific  Railway  Co.,  157  CaL  573, 
108  Pac.  676,  27  L.  R.  A.  (N.  S.)  9S7,  21  Ann. 
Cas.  1391,  is  authority  also  for  this  rule  as 
applicable  to  pledgee  It  follows  as  a  logical 
consequence  of  this  rule  that,  the  transaction 
having  effected  a  valid  pledge  as  between  the 
parties,  the  pledgee  may  claim  the  property 
so  pledged  from  third  persons  by  suit,  if  nec- 
essary, unless  they  have  a  higher  equity  or 
other  superior  right  to  his  own.  Herbert 
Kraft  Co.  Bank  v.  Bank  of  Orland,  133  Cal. 
64,  65  Pac.  143,  31  Cyc.  842.  As  was  said  In 
Spreckels  v.  Nevada  Bank  of  San  Francisco, 
113  Cal.  272.  45  Pac.  329,  33  L.  a  A.  459. 
54  Am.  St.  Rep.  348,  by  Mr.  Justice  Henshaw. 
who  delivered  the  opinion  of  the  court.  In 
commenting  upon  the  effect  of  section  324 
of  the  Civil  Code  with  reference  to  the  neces- 
sity for  an  entry  of  a  transfer  of  stock  upon 
the  books  of  a  corporation : 

"Even  without  entry  upon  the  books  of  the 
cnrporatEoD,  such  a  transfer  is  valid  os  against 
all  bat  Innocent  purchasers,  and  transferees  in 
good  faith,  for  value,  and  without  notice." 

And  In  the  same  opinion  be  used  the  fol- 
lowing language: 

"It  is  not  the  law  of  this  state,  nor  is  it  the 
law  generally,  that  a  transfer  upon  the  books 
of  the  corporation  is  essential  to  the  creation 
of  a  valid  pledge.  Civ.  Code,  1  324 ;  Graves  v. 
Mono  r.Ake,  etc.,  Min.  Co..  81  Cal.  303,  325  ^ 
Pac,  6651;  National  Bank  v.  Watsontown 
Bank.  105  U.  S.  217  [26  L.  Ed.  1039] ;  Cook 
on  Stocks  and  Stockholdera.  |  466." 

l^erefore,  if  respondent  proved  a  sapeilor 
eqnlty  In  the  stock  to  that  poaseued  by  iQh 
pellant,  the  Judgment  must  stand. 

[I]  Taming  now  to  the  first  finding  attack- 
ed, we  are  ot  the  O0iaiaa  that  It  la  amply 
supported  by  the  evidence  addnced  at  the 
trial. 

From  the  testimony  of  appellant  himself  it 
appears  that  he  met  Sward  in  the  fall  or 
winter  of  1911  and  1912,  and  that  they  were 
very  friendly  toward, the  latter  part  of  their 
assodatlon.  Sward  pn^osed  to  Saliiberry 
that  the  latter  should  famish  the  money  to 
purcliase  certain  Interests  In  the  Internation- 
al Eucalyptus  Aasodattcm,  which  Sward  be- 
lieved he  could  get  for  a  very  small  price. 
Speaking  of  their  relatitms  with  reference  to 
this  matter  tiie  appellant,  when  on  the  wit- 
ness stand,  said : 

"He  bad  to  make  a  trip  East,  and  on  his  re- 
turn, why,  I  was  going  to  take  this  proposition 
up  with  hira  of  bnying  the  stock,  patting  np  the 
money,  and  we  were  to  share  alike  in  the  profit* 
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after  T  bad  recelred  mj  tnterett  and  principal 
back.  But  Bomehow  or  another  he  was  a  little 
longer  in  tbe  East  than  be  bad  anticipated,  and 
he  sent  me  these  wires.  So  I  went  over  to  Sac- 
ramento and  purcbaaed  the  Oak  stock." 

One  of  the  telegrams  to  which  appellant 
referred  was  the  one  from  Sward  quoted 
above.  It  also  appears  from  Salsberry's  tes- 
timony that  the  telegram  was  the  first  intima- 
tion which  he  had  of  the  wmtemplated  sale 
of  Sward's  stock  for  the  delloguent  assess- 
ment. The  telegram,  he  said,  was  the  Induce- 
ment which  caused  him  to  stay  over  In  Sac- 
ramento, where  he  bad  gone  to  hay  sbares 
at  tbe  sale  of  Oakes*  property  on  August  6, 
1912.  He  remained  there  until  the  following 
■  day  In  order  to  pay  Sward's  assessment  or 
bid  at  the  sale.  Regarding  his  attendance 
at  tbe  sale  on  the  6th,  be  said : 

"I  went  over  to  pay,  as  yon  call  it,  tbe  as- 
•eaanient  on  tbe  Sward  stock,  bat,  in  tbe  mean- 
time, I  bad  found  I  waa  in  bad  with  Sward. 
So  in  place  of  leaving  the  stock  atand  in  Sward'a 
name,  I  bought  it  outright" 

Iflr.  Ennla,  who  waa  presoit  at  Qie  sale, 
teatiaed  that  Mr.  Salsberry  said  be  was 
In  Saciamoita  act  for  Mr.  Sward."  To 
anotber  witness  appellant  said*  aocording  to 
the  testimony,  that  be  originally  intended  to 
pay  the  assessmoit  when  be  rec^ved  tbe 
message  from  Sward. 

Appdlant's  counsel  omtend  that  this  evi- 
dence falls  far  short  of  proving  that  Sals- 
berry  in  purchasing  tbe  stock  consUtnted 
himself  a  trustee  for  Sward.  Regarding  the 
tdegram  they  assert  that  it  was  '"a  mere  re- 
(luest  from  Sward,  not  accepted  by  Sals- 
berry."  We  cannot  assent  to  this  view. 
That  there  had  been  negotiations  between 
Sward  and  Salsberry  regarding  the  purchase 
of  stock  of  this  very  corporation  was  the 
statement  ot  appellant  himself.  True,  there 
was  no  written  agreement  between  them,  but 
there  was  an  nnderstanding.  Asked  to  ex- 
plain this  understanding,  Mr.  Salsberry  said: 

"The  idea  was  for  me  to  give  tbe  money; 
that  I  was  to  purchase  tbe  stock  and  get  my 
money  at  pins  6  per  cent.,  and  half  of  the  profits. 
That  was  all  that  was  said  outside  of  an  allur^ 
ing  proposition  to  me." 

It  Is  argued  by  appellant's  counsel  that 
the  mere  receipt  of  the  telegram  by  their 
ciltent  and  bis  action  upon  it  did  not  create 
an  agency.  But  there  was  here  present  more 
than  a  mere  request  from  a  stranger  for  a 
favor.  It  related  to  tbe  very  Stock  about 
which  there  was  an  agreement  that  Salsberry 
would  "take  up  the  proposition  of  buying" 
it  for  their  common  benefit  Coupled  with 
this  request  was  another  with  reference  to 
the  payment  of  the  assessment  on  Sward's 
shares.  Under  Uie  circumstances,  consider- 
ing tbe  relations  between  tbe  parties,  tbe 
prompt  compliance  with  the  part  of  the  re- 
quest which  related  to  paying  the  Indebted- 
ness, coupled  with  the  fact  that  there  wm 
no  refusal  to  assent  to  the  other  part  of 
the  importunity,  namely,  that  the  payment 
should  be  tor  Sward'a  benefit — oU  of  these 


things  justifled  the  eoart  Id  holding  fliat  ft 
constructive  trust  was  created  in  fiavor  of 
the  sender  of  the  telegram.  True,  there  was 
no  formal  consent  on  Salsberry's  part  to  act 
for  Sward  in  compliance  with  tbe  telegram. 
But  this  was  a  case  where  two  hom^  max- 
ims may  be  justly  applied,  namely,  **A<rtions 
speak  louder  than  words,"  and,  "Silence  gives 
consent"  Salsberry's  agreement  to  pay  tbe 
assessment  for  tbe  man  with  whom  be  bad. 
been  negotiating  was  Implied  from  the  admit- 
ted facts  of  the  case.  Upon  receipt  of 
Sward's  telegram  ft  was  bis  duty  either  to 
pay  the  assessment  or  to  notify  Sward  that 
he  declined  to  do  so.  Section  2224,  C^v. 
Code;  Frost  v.  Perfleld,  44  Wash.  1S5.  87 
Pac.  117;  Samonset  v.  Meenager,  108  CaL 
354,  41  Pac.  337.  In  Frost  v.  Perfield  the  es- 
sential facts  were  as  follows:  One  of  the 
plalntifTs  bad  written  from  Alaska  to  the  de- 
fendant In  Washington,  to  look  up  and  pay 
her  taxes  upon  certain  property  in  Pierce 
county.  Tbe  defendant  went  to  Tacoma,  and 
was  informed  that  the  property  had  been 
sold  to  the  county  for  delinquent  taxes.  He 
did  not  answer  plaintiff's  letter;  she  again 
wrote  to  bim  the  foUowlng  year,  making  the 
same  request,  whereupon  be  again  made  In- 
quiry and  learned  that  the  property  would 
l)e  sold  by  tbe  county  soon  after.  He  then 
wrote  to  Mrs.  Frost,  telling  her  that  he  In- 
tended bidding  In  tbe  property  If  it  did  not 
sell  too  high.  He  did  bid  In  the  property, 
taking  It  In  his  own  name.  Upon  being  ten- 
dered the  amount  which  he  had  laid  out,  he 
claimed  to  bold  the  prt^rty  in  his  own  right. 
The  court  held,  however,  that  by  acting  upon 
the  information  which  he  received  from  the 
plalntlCf  the  defendant  constituted  himself 
her  agent,  and  could  not  acquire  Interest  in 
the  land  adverse  to  her.  The  language  of 
the  court  Is  peculiarly  applicable  to  the  case 
at  bar: 

"When  he  received  that  letter,  it  was  optional 
with  him  whether  he  would  comply  with  their 
request  or  not  He  could  have  declined  to  do 
anything  In  tbe  matter,  or  be  could  have  written 
and  told  them  to  secure  the  services  of  some  oth- 
er person.  Instead  of  doing  this,  be  complied 
with  the  request  to  the  extent  of  going  to  Ta- 
coma  and  making  inquiries  at  tbe  comity  treas- 
urer's office  relative  to  these  taxes.  When  he 
did  this,  be  constituted  himself  tbe  agent  of  ap- 
pellants. Upon  receiving  tbe  second  letter,  he 
a^ain  visited  the  treasurer's  office  and  aacertaiit- 
ed  tbe  condition  of  tbe  property  with  relatloa 
to  the  taxes.  When  he  wrote  to  Mrs.  Frost  and 
told  her  the  condition  in  which  be  found  the 

6roperty,  it  was  in  answer  to  her  letter,  request- 
ig  bim  to  investigate  the  matter,  and  she  had 
a  right  to  suppose  that  he  was  acting,  not  only 
at  her  request,  but  in  her  behalf.  In  view  of 
tbe  relationship  existing  between  the  parties, 
and  of  afl  the  circumstances,  we  think  that  he 
was  not  justified  in  buying  in  the  property  for 
himself  without  plainly  informing  the  appel- 
lants of  that  intention.^' 

The  relationship  referred  to  in  tbe  above 
quotation  was  that  ot  landlord  and  tmant, 
but  It  does  not  appear  that  it  was  any  closer 
than  tbe  relatliMisbl^  exlstbig  between  Sward 
and  Salsberry. 
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[4]  Aa  Sward*B  agent  Saleberry  oonld  ae- 
qalre  no  superlw  rigbt  to  that  of  Sward. 
Sward  could  not  bare  acquired  any  Interest 
In  the  property  adverse  to  Seymour,  and 
Salsberry,  baving  accepted  the  duty  of  act- 
ing for  Sward,  could  not  obtain  any  such 
right.  Smith  T.  Ctoetbe,  147  CaL  725,  82  Pac. 
3S4. 

[B]  Onr  coneluBlon  on  this  branch  of  the 
case  makes  It  unnecessary  to  indulge  in  any 
extended  discussion  ot  the  other  two  ob- 
jections made  by  appellant  to  the  sufficiency 
of  the  evidence.  Indeed,  as  Salsberry  pur- 
chased and  held  the  stock  here  luTolved  as 
trustee  for  Sward,  It  makes  no  real  differ- 
ence whether  or  not  there  was  an  agreement 
by  the  pe<^le  present  at  the  sale  not  to  bid 
one  against  another.  However,  there  was 
abundant  evidence  of  such  an  understanding. 
Mr.  Henderson,  one  of  the  witnesses,  testi- 
fied that  he  told  Mr.  Salsberry  that  people 
had  come  to  the  sale  prepared  to  bid  on  the 
stock.  Mr.  Salsberry  said  that  be  would  get 
the  stock  even  if  he  bad  to  take  a  mere  hun- 
dred shares  for  the  hundred  dollar  assess- 
ment, and'  that  he  would  rather  have  the 
stock  remain  in  Mr.  Sward's  hands  than  al- 
low some  of  the  others  interested  in  It  to 
purchase  the  stock.  After  some  further  talk, 
in  which  Mr.  Salsberry  said  that  he  merely 
wanted  to  protect  himself  In  view  of  the 
fact  that  he  had  already  bongbt  tiie  stock 
formerly  owned  by  Oakes,  Mr.  Henderson  said 
that  by  suggesting  that  purpose  to  the  people 
present,  tie  thought  he  could  prevent  them 
from  bidding  mi  Sward's  stock.  "He  finally 
decided  that  was  pretty  fair,"  said  the  wit- 
ness. And,  describing  the  result  of  the  un- 
derstanding established  among  the  i)eople 
present  at  the  sale  he  said: 

"X  'bid  on  the  parcels  other  than  the  Sward 
stock,  uid  the  stock  was  add  to  me  for  tbe 
amount  of  tiie  assessment,  pins  the  accrued 
costs." 

And  speaking  of  appellant's  benefit  by  the 
arrangement,  he  also  testified: 

"When  tbe  10,000  shares  of  stock  belonnng 
to  Mr.  J,  W.  Sward  were  put  up  for  sale,  Mr. 
Salsberry  bid  them  in  at  the  cost  of  the  assess- 
ment, plus  the  accrued  costs." 

Appellant's  story  of  the  sale  corroborates 
that  of  Henderson.  He  tells  of  mutual 
threats  to  engage  in  competitive  bidding,  but, 
finally,  to  use  bis  own  language,  "We  got 
together  and  compromised."  There  was  al- 
so testimony  to  tbe  effect  that  some  one  other 
than  Henderson  or  appellant  bid  on  some  of 
tbe  stock  offered,  but  withdrew  his  bid  "aft- 
er everything  was  arranged."  We  are  of  the 
opinion  that  the  evidence  justified  the  court's 
conclusion  that  the  arrangement  to  refrain 
from  competitive  bidding  was  collusive  and 
inequitable.  Equity  will  not  permit  parties 
£o  such  a  transaction  to  retain  the  fruits 
thereof.  2  Perry  on  Trusts,  S  828 ;  Scott  t. 
Sierra  Lumber  Co.,  67  Cal.  71,  7  Pac.  181. 


lAere  waa  a  conflict  of  testimony  regarding 
the  Tftlue  oi  tbe  atcKk,  but  snfflctent  basla 
appears  In  the  erldence  for  the  finding  that 
the  price  paid  1^  Salsberry  was  grossly  in- 
adequate to  the  real  value. 

The  finding  that  Salsberry  was  charged 
with  knowledge  of  T«ponden1^s  title  to  tbP 
stock  standing  In  Sward's  name  Is  not  essen- 
tial to  the  judgment,  and  tiiereftve  need  not 
be  discussed.  Since  appellant  was  not  a 
purchaser  of  the  stodc  in  good  faith  and  tot 
ralne,  be  may  not  retain  It  as  against  re- 
spondent. 

Tlie  ju^iment  and  ordw  are  affirmed. 

We  concur:  WILBtJB,  J.;  VICTOB  B. 
SHAW,  Judge  pro  tern. 

(in  Cal.  7«) 

PEOPUO  ex  rd.  BRADFORD  t.  LAINB  «t  al. 

(Sac  2789.) 

(Supreme  Court  of  California.  March  19. 1918.) 

1.  NnisAKcB  «=^87  —  Abatbmbitt  —  A^VEAL 
—SuPEBSE  DEAo— Statutes 

Red  Lieht  Abatonent  Law  (St  1018,  p.  22) 
i  9,  providing  that  U  the  owner  of  the  buildiog 
being  free  from  contempt  appears  and  pays 
costs,  fees,  and  allowaoces,  which  are  a  lien  on 
it,  and  files  bond  to  immediately  abate  any 
sacfa  nuisance  that  may  exist  there,  the  court 
may  order  the  premises,  closed  under  tbe  onl» 
of  abatement,  delivered  to  bim,  and  the  order  of 
abatement  canceled,  so  far  as  it  may  relate  to 
said  property,  but  that  such  release  of  the  prop- 
erty shall  not  release  It  from  any  judgment,  lien, 
penalty,  or  liability  to  which  it  may  be  subject 
by  law,  applies  only  to  one  who  concedes  the 
regularity  of  the  Judgment,  and  pays  the  costs, 
and  has  nothing  to  do  with  a  defendant  appeal- 
ing from  a  judgment  of  abatement,  contending, 
of  coarse,  that  he  bad  been  improperly  found 
gnilty  of  maintaining  a  nuisance,  and  so  does 
not  furnish  a  process  by  wblch  be  may  secure  a 
supersedeas  from  the  trial  court. 

2.  Appeal  ard  Ebbob  ^s>488(2)-.8DPBBSBns> 
AS— Abatekxrt  of  Ndisaivob— Uandatobt 
Provisions. 

While  the  part  of  the  judgment  enjoining 
Qse  of  the  premises  for  purposes  of  lewdness 
amounts  to  a  probU>ltory  Ininnction,  which  is 
not  stayed  by  appeal,  the  part  directing  removal 
of  the  tenants  and  property  and  sale  of  the  chat- 
tels is  mandatory,  and  stayed  by  appeal. 

3.  Appeal  anst  Ebbob  «=»488(2)— SnpsBSsnE- 

Aj^ABATBMBRT  OF  NUISAIfCB— BONO. 
Under  Code  Oiv.  Proc.  gj  941c,  949.  right 
to  stay  of  tbe  mandatory  part  of  the  judgment 
of  one  appealing,  by  tbe  new  method,  from  a 
judgment  enjoinmg  the  use  of  premises  for  pur- 
poses of  lewdness,  and  directing  removal  of  ten- 
ants and  chattels  and  sale  of  chattels.  Is  statu- 
tory, and  no  bond  is  required. 

In  Bank.  Original  application  for  super* 
sedeas  by  Charles  F.  Oibney,  the  appealing 
defendant  in  a  proceeding  by  the  People, 
ou  the  relation  of  Hugh  B.  Bradford,  against 
Laura  B.  Lalne  and  another.  Demurrer  to 
petition  overruled,  and  writ  granted. 

Butler  &  Van  Dyke,  of  Sacramento,  for 
petitioner.  J.  R  Hughes  and  H.  B.  Brad- 
ford, both  of  Sacramento,  for  relator  and 
respondent 


ipor  othar  cam  am  sam*  topic  sod  KBT-MUUBBR  la  all  Key-NumtMrad  DIsmU  and  IndaxM 
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MEXVIN,  J.  Petitioner  was  one  of  two 
defendants  In  an  action  brooght  by  the  peo- 
ple of  the  state  of  California  upon  the  rela- 
tion of  the  district  attorney  of  the  county 
of  Sacramento,  which  resulted  in  a  judg- 
ment perpetually  enjoining  the  defendants 
from  conducting  or  maintaining  or  using 
for  purposes  of  lewdness  certain  "lescribed 
real  property.  By  the  Judgment  the  sheriff 
of  Sacramento  county  was  directed  forth- 
with to  remove  all  occupants  from  the  proi>- 
erty,  to  keep  the  building  closed  for  the  perl- 
od  of  one  year,  and  immediately  upon  the 
entry  of  judgment  to  remove  all  furniture, 
fixtures,  musical  Instruments,  and  other 
movable  property  situate  In  said  building 
from  tbe  premise,  and  to  sell  the  same  In 
the  manner  provided  for  the  sale  of  chattels 
under  execution. 

After  Judgment  was  rendered  Charles  P. 
Glbney,  defendant  In  said  action  (petitioner 
here)  appealed  therefrom,  and  the  appeal  is 
still  pending  and  undecided.  The  proper 
authorities  having  announced  their  Inten- 
tion of  carrying  out  all  of  the  provisions  of 
the  judgment  on  the  theory  that  the  appeal 
did  not  operate  as  a  stay,  Olbney  petitioned 
this  court  for  a  writ  of  supersedeas.  An 
order  was  made  requiring  respondents  to 
show  cause  why  a  writ  should  not  issue, 
and  pending  hearing  and  decision  thereon 
all  of  the  Judgment  was  stayed  except  that 
part  requiring  petitioner  to  refrain  from  us- 
ing the  premises  for  Immoral  purposes.  A 
general  demurrer  to  the  petition  has  been 
filed,  and  as  the  questions  Involved  are  of 
purely  legal'  cognizance,  there  being  no  con- 
test regarding  the  facta,  we  shall  de<dde  the 
pRsential  questions  lDT<^Ted  by  ruling  on  the 
demurrer. 

The  action  was  Instituted  under  the  stat- 
ute commonly  known  as  the  "Red  Light 
Abatement  Law"  (St.  1913,  p.  20).  Petition- 
er contends  that,  having  appealed  from  the 
Judgment  by  the  "new  method,"  that  Is  hav- 
ing given  notice  of  appeal  under  section 
»41b  of  the  Codp  of  Civil  Procedure,  the  fil- 
ing of  such  notice  stays  all  proceedln;^  ap- 
pealed from  except  that  part  of  the  judg- 
ment which  amounts  to  a  prohibition 
against  using  the  premises  for  purposes  of 
lewdness. 

[1]  Re^ondentfl  do  not  contend  that  a 
bCHid  would  be  required  to  stay  the  Judg- 
ment in  an  ordinary  action  wherein  the 
Judgment  directs  the  disposal  of  personal 
pnH>ert7)  but  the  point  la  made  that  tbe  act 
Itself  provides  for  a  method  whereby  tbe 
ap[>ellant-may  invoke  the  discretion  of  the 
Bup^or  court  to  suspend  the  operatloD  of 
parttf  of  the  Judgment  pending  aiveaL  It 
Is  argued  that  before  petitioner  may,  in  any 
v!ew  ct  the  law  on  the  subject,  ask  for  a 
writ  ot  supersedeas  be  must  show  that  be 
has  unsuccessfully  pursued  tbe  statutory 
method  of  endeavoring  to  secure  a  stay  of 
execution.  Xhe  part  of  the  statute  to  which 


the  demurring  party  refera  la  section  0, 

which  is  as  follows: 

"If  the  owner  of  the  building  or  place  has  not 
been  guilty  of  any  contempt  of  court  in  the  pro- 
ceedings, and  appears  and  pays  ell  costs,  fees 
and  allowances  which  are  a  lien  on  the  building 
or  place  and  files  a  hood  in  the  full  value  of  tbe 
property,  to  be  ascertained  by  tbe  court,  with 
sureties,  to  be  approved  by  tbe  court  or  judge, 
conditioned  that  he  will  immediately  abate  any 
such  nuisance  that  may  exist  at  such  building 
or  place  and  prevent  the  same  from  being  es- 
tablished or  kept  thereat  within  a  period  of  one 
year  thereafter,  the  court,  or  judge  thereof,  may, 
if  satisfied  of  his  good  faith,  order  the  prem- 
ises, closed  under  the  order  of  abatement,  to  be 
delivered  to  said  owner,  and  said  order  of  abate- 
ment canceled  so  far  as  the  same  may  relate  to 
said  property.  Tbe  release  of  the  property  on- 
der  toe  provisions  of  this  section  shall  not  re- 
lease It  from  any  judgtnent,  lien,  penalty  or  lia- 
bility to  which  it  may  be  subject  by  law." 

It  will  appear  at  a  glance  that,  while  this 
section  does  apply  to  requested  relief  from 
that  part  of  the  Judgment  enjoining  the  use 
of  the  premises  tor  the  purpose  of  acts  of 
lewdness  and  that  portion  requiring  tbe 
sheriff  to  remove  all  persons  therefrom,  it 
does  not,  In  terms  at  least,  empower  tbe 
trial  court  to  restrain  the  sale  of  the  per- 
sonal property  during  appeal  upon  the  givlns 
of  a  proper  bond.  Nor  does  it  in  substance, 
as  respondents  contend,  amount  to  a  process 
by  which  one  who  appeals  from  a  Judgment 
of  abatement  may  secure  a  supersedeas 
from  the  trial  court.  Indeed,  the  statute 
has  nothing  to  do  with  an  appealing  defmd- 
ant  who  contends,  of  course,  that  be  baa 
been  Improperly  and  unjustly  found  guilty 
of  maintaining  a  nuisance.  Tbe  application 
provided  in  the  act  may  only  be  made  by 
one  who  concedes  the  regularity  of  the  Judg- 
ment and  pays  the  costs.  There  is  no  force, 
therefore,  in  the  contention  of  the  demur- 
ring party  that  petitioner  has  no  stapdiug 
here  because  he  failed  to  ask  for  relief  in 
the  court  below  under  section  0  of  the 
abatement  act 

[2,  SI  The  only  other  point  m^e  by  re- 
spondents Is  that  the  Judgment  amounts  to 
a  prohibitory  injunction,  an  appeal  from 
which  does  not  stay  Its  force.  Tbat  this  Is 
true  of  that  part  of  the  injunctive  relief 
prohibiting  the  maintenance  of  the  premises 
for  lewd  purposes  is  conceded  by  petitioner. 
Indeed,  he  insists  that  he  never  has  .main- 
tained the  property  for  immoral  uses,  and 
that  is  why  he  Is  appealing  from  tbe  Judg- 
ment. As  we  have  had  occasion  to  state 
In  the  preceding  dlscusslra,  there  were 
three  parts  to  the  Judgment;  one  enjoining 
the  use  of  the.  premises  for  the  purpose  of 
acts  of  lewdness,  another  directing  the  sher- 
iff to  remove  persons  and  property  from  the 
premises,  and  a  third  placing  upon  the  sher- 
iff the  obligation  of  removing  and  selling 
furniture,  fixtures,  eta  Clearly  the  second 
and  third  parts  of  the  judgment  direct  af- 
firmative acts  which  would  operate  to  the 
irreparable  Injury  of  appellant  if  he  should 
be  sarcessful  In  tils  appeal.   Hhait  part  of 
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the  decree  which  directs  the  r^oval  of  ten- 
ants and  property  aod  the  sale  of  chattels 
is  iraodatory,  and  ts  stayed  by  operation  of 
the  appeal  Dewey  v.  Snperlor  Court,  81 
Cal.  64,  22  Pac  333;  DuUn  v.  Pacific  W.  & 
C.  Co.,  98  Cal.  304,  33  Pac.  123;  Stewart  v. 
Snperlor  Court,  100  Cal.  543,  35  Pac  156, 
563;  Schwarz  v.  Superior  Court.  Ill  Cal. 
106,  43  Pac.  BSD;  United  Railroads  of  San 
Francisco  v.  Superior  Court,  172  Cal.  80, 
1S5  Pac.  463. 

If  the  sheriff  should  be  permitted  to  sell 
the  personal  property,  and  if  on  appeal  the 
Jud^ent  should  be  reversed,  that  result 
would  be  an  ineffectual  victory  for  petition- 
er. It  is  only  Just  and  proper  that  In  such 
a  case  the  personal  property  should  be  pre- 
served to  petitioner  pending  bis  appeal.  To 
hold'  otherwise  would  work  Irreparable  in- 
Jury  In  those  cases  where  the  Judgment  of 
tlie  lower  court  should  be  reversed  on  ap- 
peal. 

The  contduedon  may  not  be  escaped  that 
under  sections  041c  and  949  ot  the  Code  of 
Civil  Procedure  petitioner's  right  to  a  stay 
la  statutory  and  that  no  bond  is  required. 

The  demurrer  is  overruled.  Let  the  writ 
tesue  as  prayed. 

We  concur:  ANGBLLOTTTI,  0.  J.; 
SLOSS,  J.;  WILBUR,  J.;  RICHARDS, 
Judge  pro  tem. ;  VICTOR  E.  SHAW,  Judge 
pro  tem. 

(177  GRI.  78S) 

BLOCHMAN  COMMF/ROIAL  &  SAVINGS 
BANK  V.  F.  G.  INVESTMKNT  CO. 
et  aL   (L.  A.  4149,  4150.) 

(Supreme  Court  of  Calif  omia.  March  19,1918.) 

1.  Barks  ahd  Bankino  «s9l76  —  Excbssivm 
Loan. 

St.  1911.  p.  1014,  1 13.  ameodins  Act  March 
1, 1809  (St.  1900.  p.  87).  regulating  the  business 
of  banking,  ao  that  section  80  provides  that  do 
commercial  bank  shall  make  any  loans  to  any 
person,  company,  corporation,  or  firm  to  an 
amount  exceeding  one-tenth  part  of  the  capital 
stock  of  such  bank  actually  paid  in  and  surplus, 
etc.,  does  not  render  void  and  upenforceable  a 
loan  by  a  commercial  bank  in  excess  of  the  per- 
mitted amount. 

2.  MOBTOAOBS  «s»486— GUABANTOB— PSBSOn- 

Ai.  JuDGMKMT— Exhaustion  op  Secobity. 
Decree  foreclosing  mortgages  directing  entry 
of  Judgment  for  any  deficiency  which  might  ex- 
ist after  the  sale  of  the  mortgaged  premises 
against  the  mortgagor  company,  and  separately 
stating  there  was  a  personal  judgment  for  the 
full  amount  of  the  two  notes,  with  interest  and 
costs  against  the  individual  guarantor  of  the 
notes,  was  not  erroneous  as  permitting  the  col- 
lection of  the  whole  amount  of  the  two  notes,  in- 
terest, and  costs  from  the  Individual  guarantor 
without  resort  to  the  security. 

Department  2.  Appeals  from  Superior 
Court,  §an  Diego  County ;  T.  J.  Lewis, 
Judge. 

Action  by  the  Blochman  Commercial  A 
Saviugs  Bank,  a  corporatiou,  against  the  F. 
G.  Investment  Company,  a  corporation,  Bex 


B.  Clark,  Pioneer  Trust  Company,  a  corpora- 
tion, John  Doe  Company,  a  corporation,  John 
Doe,  Richard  Roe,  Mary  Grab,  Susan  Keep, 
and  Minna  Brenner.  From  certain  Judg- 
ments, defendants  appeaL  Judgment  affirm- 
ed on  each  appeaL 

A.  J.  Morganstem  and  G.  A.  A.  McGee, 
both  of  San  Di^o,  for  appellants.  Sam  Fer- 
ry Smith,  of  San  Diego,  for  r^cmdent. 

MELVIN.  J.  The  appeals  of  F.  G.  Invest- 
meut  Company,  a  corporatton,  and  of  Bex 
B.  Clark  are  based  npcm  records  whidi  are 
Identical,  and  may  therefore  he  considered 
in  a  single  oidnion.  The  action  was  one  to 
foreclose  two  mortgages  and  to  enftirce  the 
UahiUly  of  Bex  B.  Clark  as  a  guarantor  on 
two  notes.  The  corporation,  defiendant,  ap- 
peals from  the  Judgment  against  it,  wfaldi  re- 
aolted  in  a  denree  of  foreclosure,  and  defend- 
ant Clark  takes  an  ai^eal  ^om  a  personal 
Judgmait  against  blm. 

On  October  10,  1912,  the  F.  Q.  Investmoit 
Company  made  and  executed  two  certain 
promissory  notes,  ea<di  secured  by  a  mort- 
gage on  real  property  in  San  Diego  county. 
One  note  was  payable  to  Bex  B.  Clark,  who 
Immediately  indorsed  It  to  the  Bloebman 
Banking  Company,  and  guaranteed  the  pay- 
ment thereof,  and  one  direct  to  the  Bloch- 
man Banking  Ckanpany.  This  was  also  guar- 
anteed by  Bex  B.  Clark,  so  that  the  F.  6.  In- 
vestmmt  Company  was  the  maker  and  Bex 
B.  Clark  was  the  guarantor  of  both  notes. 
The  aEsre^ate  amount  of  the  two  notes  is 
$17^!00  and  the  mon^  was  paid  by  the  bank 
to  the  F.  6.  Investment  Company  with  the 
knowledge  and  consent  of  the  defendant 
Clark.  At  that  time  the  Blodmian  Banking 
Company  was  a  banking  copartnership  with 
a  capital  of  not  exceeding  $50,000  and  a  mr- 
plus  not  to  exceed  $7,000.  Subsequently  the 
Blochman  Commercial  &  Savings  Bank,  a 
corporation,  plaintiff  in  this  action,  acquired 
the  notes  and  mortgages  in  question.  This 
action  was  brought  to  foreclose  both  mort- 
gages, and  to  enforce  the  defmdant  COark's 
liability.  The  banking  act  In  force  at  the 
time  of  this  transaction  (Stats.  1911,  p.  1014, 
1 13)  provides: 

"No  commercial  bank  shall  make  any  loans  to 
any  person,  company,  corporation  or  firm  to  an 
amount  exceeding  one  tenth  part  of  the  capital 
stock  of  such  bank  actually  paid  in  and  surplus, 
excepting  that  no  commerciail  bank  shall  be  pro- 
hibited by  this  act  from  loaning  to  any  person, 
company,  corporation  or  firm  any  sum  not  ex< 
ceeding  five  thousand  dollars  without  security: 
Provided,  however,  that  a  bank  may  loan  to  any 
person,  company,  corporation  or  firm  a  sum  not 
exceeding  twenty-five  per  centum  of  its  capital 
stock  actually  paid  in  and  surplus  upon  security 
worth  at  least  fifteen  per  centum  more  than  the 
amouDt  of  its  loans," 

[1]  Appellants  contend  that  the  loan  being 
in  excess  of  the  amount  permitted  by  law, 
the  obligation  based  thereou  is  void  and  may 
not  be  enforced.  They  cite  sections  1G67  and 
1607  of  the  Civil  Code  and  authorities,  of 
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n-hlcb  Berka  v.  Woodward,  125  Gal.  119.  57 
Pac  777,  45  I*  R.  A.  420.  73  Am.  St  Rep.  31, 
Moore  V.  Moore,  130  CaL  110,  62  Paa  294, 
80  Am.  St  Rep.  78,  and  Howell  v.  City  of 
Hamburg  Co.,  160  CaL  172,  181  Pac  130,  are 
t^-pes.  lu  the  first  of  these  cases  It  was  held 
that  a  contract  between  a  city  and  one  of 
its  officers  which  was  expressly  prohibited 
by  law  was  void ;  In  the  second,  that  an 
agreement  based  upon  the  completion  of  a 
fraudulent  bomestead  entry  would  not  be 
enforced ;  and  in  the  third  that  a  lease  on  a 
building  maintained  In  violation  of  a  mnnlcl- 
pul  ordinance  la  Invalid. 

Hie  cited  Code  sections  are  general  ex- 
pressions of  common-law  rules,  but  they  hare 
no  application  to  the  case  at  bar.  Nor  do  the 
authorities  to  which  appellants  call  our  at- 
tention support  their  contention.  There  is  a 
vital  distinction  between  contracts  based  up- 
on fraud  or  made  in  violation  of  laws  passed 
for  the  benefit  of  one  of  the  contracting  par- 
ties and  those  made  in  violation  of  statutes 
designed  to  aid  the  sovereign  power  In  the 
regulation  of  certain  kinds  of  business.  The 
act  which,  according  to  the  contention  of  ap- 
pellants, was  violated  by  plaintiff's  assignor 
In  making  the  loan  does  not  declare  such  a 
loan  a  void  obligation.  A  penalty  for  the  vi- 
olation may  be  inflicted  under  certain  cir- 
cumstances by  the  sopertntendent  of  banks, 
but  no  part  of  the  penalty  In  any  way  In- 
ures to  the  borrower  of  the  excess.  It  is  not 
denied  that  the  money  was  loaned,  and  that 
the  notes  and  mortgages  wer^  executed  to  se- 
cure Its  repayment.  In  principle  this  case  is 
quite  similar  to  Brlttan  v.  Oakland  Bank  of 
Savings,  124  CaL  282,  67  Pac.  84,  71  Am.  St. 
Rep.  58,  wherein  it  was  held  that  the  provi- 
sions of  section  578  of  the  Clrll  Code  that  no 
director  of  a  savings  bank  shall  borrow  Its 
funds,  and  that  for  so  doing  his  office  shall 
become  vacant,  cannot  be  Invoked  to  defeat 
a  pledge  made  by  such  director  for  money 
borrowed  from  the  bank.  Commenting  upon 
the  transaction  whereby  the  director  and  the 
bank  violated  this  statute,  the  court  said: 

"This,  however,  is  of  no  advantage  to  the  a|>- 
pellant.  as  the  violation  of  the  provision  in  qoea- 
tion  could  only  be  availed  of  at  the  instance  of 
the  state  or  Bovereiim  power.  .Tonea  v.  Guarnn- 
ty,  etc..  Co..  101  V.  S.  628  [25  I..  Ed.  la^OJ; 
Kationnl  Bank  v.  MaUhews,  98  TJ.  S.  621  [25  L. 
Ed,  188]." 

See,  also.  People's  Trust  Co.  v.  Pabst,  113 
App.  Dlv.  375,  98  N.  Y.  Sopp.  104fi;  Id.,  190 
X.  Y.  534,  83  N.  E.  1130. 

In  Gold-Mining  Co.  v.  National  Bank,  96 
U.  S.  640,  24  L.  Ed.  648,  it  was  held  that  a 
defendant  sued  by  a  national  bank  for  mon- 
eys loaned  to  blm  cannot  set  up  as  a  bar  the 
circumstance  that  the  corporation  In  viola- 
tion of  statutes  exceeded  in  the  amount  of 
tbe  loan  one-tenth  of  Its  capital  stock  actu- 
ally paid  In.  After  citing  Harris  v.  Run- 
nels, 12  How.  79,  13  L.  Ed.  901,  which  holds 
that  when  a  statute  prohibits  an  act  or  an- 
nexes,a  penalty  for  the  commission  of  such 
act  it  does  not  follow  tliat  tbe  unlawfulness 


of  the  act  was  meant  to  avoid  a  contract 
made  in  contravention  of  It  and  after  a  re- 
view of  some  of  the  leading  cases  Mr.  Jus- 
tice Hunt  who  delivered  the  opinion  of  the 
court,  said: 

"We  do  not  think  that  public  policy  requires 
or  that  Congress  intended  that  an  excess  of 
loans  beyond  the  proportion  specified  should  en- 
able tbe  borrower  to  avoid  the  payment  of  the 
money  actually  received  by  him.  This  would  be 
to  ioJuTe  the  interests  of  creditors,  stockfaolderfl, 
and  all  who  have  an  interest  in  the  safety  and 
prosperity  at  tbe  bank." 

The  Supreme  Court  of  Illinois,  commenting 
upon  a  similar  contention  under  a  like  stat- 
Qte,  held  that  the  purpose  of  tbe  enactment 
was  to  protect  tbe  interests  of  depositors  and 
stockholders,  and  that.  In  the  absence  of  an 
express  declaration  that  loans  In  excess  of 
the  statutory  limitation  shall  not  be  .col- 
lectible, to  hold  in  accordance  with  the  ap- 
pellant's contention  would  be  to  defeat  the 
very  legislative  purpose  underlying  the  law. 
Murry  Nelson  &  Co.  v.  Lelter,  190  III.  414, 
60  N.  E.  851,  83  Am.  St.  Rep.  142. 

The  Supreme  Court  of  Pennsylvania,  deal- 
ing with  the  same  sort  of  question,  held  that 
the  excess  of  indebtedness  over  one-tenth  of 
tbe  paid-in  capital  was  a  matter  aside  from 
the  loan,  not  entering  Into  its  terms,  and 
therefore  colIateraL  O'Hare  v.  Second  Na- 
tional Bank  of  TltusvlUe,  77  Pn.  96.  This 
subject  was  very  ably  discussed  In  Beach  & 
Weld  V.  Wakefield,  107  Iowa,  567,  76  N.  W. 
6S8,  78  N.  W.  197.  In  the  opinion  a  citation 
is  made  to  another  Iowa  case  (Twlss  v.  Guar- 
anty Ufe  Association,  87  Iowa,  r33,  55  N.  W. 
8,  43  Am.  St  Rep.  418)  to  support  tbe  gen- 
eral rule  that  tbe  doctrine  of  want  of  power 
to  contract  may  not  be  Invoked  to  aid  any 
one  In  the  perpetration  of  wrong  and  injus- 
tlca  The  opinion  is  also  valuable  because  of 
the  many  authorities  collected  and  cited. 
Undoubtedly  the  overwhelming  weight  of  au- 
thority Is  against  the  contention  which  the 
appellants  make  In  this  case. 

[2]  Appellants  also  make  the  contentloa 
that  the  court  erred  in  pronouncing  a  per- 
sonal Judgment  before  exhausting  the  secur- 
ity under  the  mortgage.  Among  the  ccHidu- 
slons  of  law  was  one  to  the  effect  that  plain- 
tiff was  entitled  to  Judgment  against  both 
defendants  for  tbe  amounts  of  the  notes,  and 
th&i  defendants  were  and  each  of  them  waA 
personally  liable  for  said  sums.  But  there 
was  also  a  finding  that  the  plaintiff  was  en- 
titled to  have  the  mortgages  forced  and 
foreclosed,  the  premises  sold,  and  the  pro- 
ceeds applied  to  the  payment  of  the  debt. 
These  conclusions  were  carried  substantially 
into  the  decree.  The  proper  form  of  Judg- 
ment was  entered  in  accordance  with  the 
practice  In  this  state.  Section  726,  Code  Civ. 
Proc. ;  Levlston  v.  Swan,  33  CaL  480;  Slcb- 
ler  V.  Look,  93  CaL  600,  610,  29  Paa  220. 

It  Is  true  that  there  Is  a  direction  in  the 
decree  for  the  entry  of  any  deficiency  which, 
may  exist  after  the  sale  of  the  mortgaged 
premises  against  the  F.  G.  luvestmait  Com- 
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pany,  and  s^arately  stated  there  Is  a  per- 
sonal Judgment  for  tbe  fnll  amonnt  of  the 
two  notes  with  Interest  and  costs  against  de- 
fendant Clark.  But  this  does  not  mean  that 
the  whole  amoant  of  the  two  notes,  Interest, 
and  costs  might  be  collected  nnder  the  judg- 
ment from  Clark  without  resort  to  the  se- 
curity. As  was  said  in  Slchler  t.  Look,  su- 
pra: 

"la  tbe  ordinary  action  of  foreclosure,  the 
Judgmeut  need  only  determuie  the  amount  of  the 
debt,  the  defendant  who  is  persoDally  liable 
therefor,  and  direct  a  sale  of  tbe  mortgaged 
lands  and  an  application  of  their  proceeds  to 
satisfy  this  amonnt,  with  auch  provisi(m  for  the 
rights  of  the  defendants  between  themselTes  as 
may  be  presented  in  the  case." 

In  eadi  appeal  tbe  Jodgmeat  is  aflOrmed. 

We  conccr:  WILBUR,  J.;  VICTOR  B. 
SHAW,  Judge  pro  tem. 

on  Cal.  730) 
H0DGKIN8  T.  PEOPLE'S  WATER  GO. 
(S.  F.  7546.) 

(Supreme  Court  of  California.   March  18, 
1918.) 

1.  AnvEBfiE  Possession  «=>fil  —  JinKUfsiiT 

PUINTIFV— E3CS0UTI0N. 

Code  Cif.  Proc.  |  86S.  authorizing  the  Is- 
suance of  a  writ  of  execution  fbr  possession  np- 

on  judgment  in  ejectment  after  lapse  of  fire 
years  from  entry  on  leave  of  court,  does  not  bar 
judgment  defendant  from  in  the  meantime  gain- 
ing title  to  the  land  adverse  ponession 
against  the  judgment  plaintiff. 

2.  Advebse  Possession  4s)S1— SnPtnuTiONS 
^=»14  (2) — Opebation— Execution. 

Stipulation  in  ejectment  suit  between  plain- 
tiff's predecessor,  purchaser  of  possessory  claim, 
and  defendant's  predecessor,  that  no  execution 
would  be  taken  out  on  the  judgment  pending 
tbe  motion  for  new  trial,  and  that  occupants  of 
land  held  by  consent  of  tbe  successful  plaintiff 
ceased  to  have  any  effect  where  motion  for  new 
trial  was  abandoned,  so  that  possession  of  plain- 
tiff's predecessor  assumed  its  hostile  character, 
and  where  no  further  proceedings  were  had  un- 
til 15  years  after  rendition  of  judgment,  and 
other  elements  of  adverse  possession  were  pres- 
ent, plaintiff  procured  title  by  adverse  possession 
in  view  of  Code  Civ.  Proc.  iS  322-^,  as  to  pos- 
session under  title  founded  on  written  instru- 
ment, and  as  to  possession  not  founded  on  writ- 
ten instrument. 

In  Bank:.  Appeal  from  Superior  C<Hirt, 
Alameda  County;  Wm.  H.  Waste,  Judge. 

Action  by  Harriet  Hodgklns  against  the 
People's  Water  Company.  Judgment  for 
Iriaintur,  and  defendant  appeals.  Affirmed. 

Tom  M.  Bradley  and  Hairy  BL  Leach,  both 
of  Oakland,  for  appellant.  Milton  S.  Hamil- 
ton, of  San  FrandscD,  Herbert  I*  Breed,  of 
Oakland,  and  J.  P.  O'Brien,  (Kf  San  Francis- 
cc^  for  respondent 

SHAW,  J.  This  case  was  transferred 
to  the  District  Court  of  Appeal  ot  the  First 
District  for  consideration  and  decision,  and 
in  due  time  that  court  rendered  Its  decision 
affirming  the  judgment,  upon  an  opinion  by 
Mr.  Justice  Kerrigan.   Upon  petitlcm  of  ap- 


pellant to  this  conrt  that  decision  was  vacat 
ed  and  the  case  was  transferred  here  for  a 
rehearing.  After  further  consideration  we 
have  reached  tbe  conclusion  that  tbe  opinion 
of  Mr.  Justice  Kerrigan  and  tbe  Judgment 
of  the  District  Court  tbereon  was  correct 

[1]  Tbe  principal  point  urged  In  tbe  peti- 
tion for  rehearing  was  that,  .inasmuch  as 
section  685  of  the  Code  of  CItU  Procedure 
authorizes  the  superior  court  to  Issue  a  writ 
of  execution  for  i)oasesslon  upon  a  Judgment 
in  ejectment  after  the  lapse  of  6  years  from 
its  entry,  it  must  of  necessity  follow  that  tbe 
defendant  In  such  judgment  cannot  In  tbe 
meantime,  gain  a  title  to  tbe  land  by  adverse 
possession  against  tbe  Judgment  plalntUf. 
This  conclndon  does  not  necessarily  follow. 
An  adverse  claim  of  title  to  the  land  may  be 
asserted  by  tbe  d^endant  as  well  against 
the  plaintiff  In  sncb  Judgment  as  against  any 
other  person.  The  essence  of  an  adverse 
claim  of  title  Is  that  It  Is  made  against  the 
whole  world,  and  there  Is  nothing  In  tbe  rule 
which  exempts  the  plaintiff  In  ejectment 
trcm  its  operation,  provided  the  claim  Is 
made  against  him  as  well  as  oOiers.  Tbe 
provision  of  section  685  allowing  execution 
to  Ifisne  after  5  years  has  no  bearing  upon 
the  qnestion  whether  or  not  the  defendant 
against  whom  tbe  execntlon  Is  to  be  Issued 
has  or  has  not  in  ttie  meantime  acquired  a 
new  tide  to  tbe  property  which  is  good 
ag^nst  tbe  plaintiff.  As  stated  In  the  opin- 
ion of  tbe  restrict  Ooortt  that  question  can- 
not be  litigated  ap<m  the  motion  for  execu- 
tion. TUs  does  not  mean  that  sncb  title 
cannot  be  acquired,  either  by  a  conveyance 
from  a  true  owner  of  a  title  paramount  to 
both  the  parties  in  a  Judgment  suit  or  by 
an  adverse  possessUm  Initiated  after  the  en- 
try of  tike  Judgment  The  opinion  of  tbe  Dis- 
trict Court  is  hereby  approved  and  adopted. 
It  Is  as  follows: 

This  is  an  appeal  by  defendant  from  a  judg- 
ment in  an  action  to  quiet  title  which  awarded 
a  part  of  the  land  sued  for  to  the  plaintiff.  The 
facts  are  briefly  as  follows: 

In  the  year  1880  John  Hodgkins  purchased  a 
possessory  claim  to  tbe  land  described  in  the 
amended  complaint  from  one  John  H.  Scott  and 
took  tbe  title  to  seme  in  tbe  name  of  Joe  Hods- 
kins,  his  son,  who,  with  his  father  and  mother, 
weUt  into  immediate  possession.  In  1896  the 
Central  Pacific  Railway  Company,  defendant's 
predecessor  in  interest  claiming  legal  title  to 
said  land,  commenced  suit  against  Joe  Hodgkins 
and  May  Hodgklns,  his  wife,  to  recover  its  pos- 
session. Thereafter,  and  prior  to  tbe  trial  of 
said  action,  Joe  Hodgkins  made  a  deed,  con- 
veying to  bis  mother.  Ilamet  Hodgkins.  plain- 
tiff herein,  a  part  of  said  property  designated 
in  tbe  record  herein  as  parcel  A,  and  she  at 
once  went  Into  possession  of  that  parcel.  On 
Angnst  25,  1897,  after  trial,  judgment  was  en- 
tered in  said  suit  against  Joe  Hodgkins  declar- 
ing that  the  Central  Pacific  Railway  Company 
was  entitled  to  possession  of  the  premises.  On 
August  28,  1897,  he,  together  with  his  wife, 
served  and  filed  notice  of  their  intention  to  move 
(or  a  new  trial  in  that  action,  whereupon  the 
parties  entered  into  stipulation  by  which  the 
Central  Pacific  Railway  Company  agreed  not 


4b=i>For  oUMr  cmh  sm  wum*  tiaiic  aoA  KBY-MUHBER  In  all  Ksr-Numbtred  Dlgesu  and  Indexes 

i7ip^-eo 


Digitized  by 


Google 


946 


171  PACIFIC  REPOHTEB 


(Gal. 


to  tak«  ont  ezeeution,  pending  the  hearios  and 
determinatioD  of  the  motion  for  a  new  triaL 
Said  motion,  however,  was  never  brought  on  for 
hearing,  no  appeal  from  the  judgment  was  tak* 
en.  and  no  further  proceedings  were  bad  in  the 
case  until  15.  years  after  rendition  of  the  jad^ 
ment.  when,  in  Mn;,  1913,  upon  motion  the  stip- 
alntioo  referred  to  was  set  aside,  the  motion 
for  a  new  trial  was  dismissed  and  a  writ  of  pos- 
session issued,  pursuant  to  which  the  sheriff 
<gected  all  persons  from  the  lend,  and  this  de- 
fendant was  put  in  possession  as  successor  in 
interest  of  the  Central  Pacific  Railroad  Com- 
pany. On  May  26,  1918,  Joe  Hodgkins  convey- 
ed to  plaintiff  herein  the  land  described  in  par- 
cel B.  Subsequently  Harriet  Hodgkins,  plain- 
tiff herein,  brought  this  action  to  quiet  title, 
claiming  title  to  parcel  A  by  prescription  and 
also  by  virtue  of  the  deed  from  her  son  Joe, 
made  after  the  commencement  of  the  former  ac- 
tion and  prior  to  its  bearing  and  determination  ; 
and  to  tbe  part  of  the  land  known  as  parcel  B 
deed  to  her  from  her  son  made  after  the 
ejectment  in  May,  1913. 
From  the  record  it  further  appears  that  tbe 

filaintiff  and  her  grantors  and  predecessors  In 
nterest,  for  more  than  IS' years  prior  to  May, 
1915,  were  in  the  peaceable,  visible,  and  unin- 
terrupted possession  of  the  property  described 
in  the  findings;  that  while  so  tn  possession  she 
and  her  son  Joe  erected  on  the  respective  par^ 
eels  of  land  A  and  B  hams,  outhouses,  and  oth- 
er improvements,  inclosed  portions  of  said  land 
with  Bubetantial  fences,  which  at  all  times 
thereafter  the^  maintained  and  kept  in  Rood  or- 
der and  repair;  that  they  cultivated  the  land, 
raising  crops  and  pasturing  stock  thereon,  and 
generally  using  the  land  for  the  purposes  for 
which  it  was  adapted  and  for  their  ordinary 
purposes ;  that  during  the  entire  period  they 
paid  all  taxes  levied  and  assessed  thereon  each 
year. 

Upon  these  facts  the  court  found  that  the 
plaintiff  was  the  owner  and  entitled  to  a  portion 
of  the  two  parcels  of  land  embraced  within  the 
description  set  forth  In  the  amended  complaint. 
It  is  from  that  portion  of  the  judgment  in  favor 
of  the  plaintiff  that  the  defendant  prosecutes 
this  appeal.  ^ 

[21  The  Central  Pacific  Railway  Company  in 
*.he  original  action  failed  to  file  a  lis  pendens; 
and  the  plaintiff  in  the  present  action  claims 
that  she  had  no  notice,  actual  or  constructive, 
of  tiie  pendency  of  the  suit  and  that  therefore 
her  claim  to  parcel  A  is  unaffected  by  the  judg- 
ment in  that  case.  Under  all  the  evidence  in 
this  case  such  claim  is  clearly  untenable,  and 
her  right  to  either  parcel  A  or  B  depends  upon 
the  circumstances  of  the  possrssion  thereof  aft- 
er the  judgment  in  the  ejectment  suit. 

The  evidence  supports  the  findings  of  the 
court  that  tbe  possession  of  both  parcels  by  the 
plaintiff  and  her  grantors  and  predecessors  was 
not  only  open,  peaceable,  and  notorious  for  the 
period  of  over  15  years,  but  that  it  was  also 
adverse  and  hostile.  The  character  of  the  pos- 
session of  the  property  ns  hereinbefore  describ- 
ed raised  the  presumption  that  it  was  held  ad- 
versely (Code  Civ.  Proc.  322  to  325 ;  Wheat- 
lev  v.  San  Podro.  etc..  Ry.  Co.,  169  Cel.  505, 
.^l5.  147  Pac.  135 ;  Cray  v.  Walker,  157  Cal. 
3S1-385.  lOS  Pac.  278:  Gornsey  v.  Antelope, 
etc..  Co..  6  Cal.  App.  3S7.  391.  92  Pac.  826), 
which  presumption  it  cannot  be  held  was  suc- 
cessfully rebutted  by  the  stipulation  entered  in- 
to by  the  parties  in  the  ejectment  suit  staying 
execution  on  the  judgment.  That  stipulation 
-was  to  the  effect  that  pending  the  making  and 
determination  of  a  motion  for  a  new  trial  the 
occupation  of  the  land  by  the  defendants  there- 
in was  by  consent  of  the  plaintiff;  but  when 
the  motion  was  abandoned— as  It  was  when  the 
moving  parties  failed  to  take  the  necessary  steps 
to  perfect  it — it  ceased  to  have  any  such  oper- 
ative force  and  effect,  and  the  possession  there- 
after resumed  its  hostile  character. 


The  only  point  ferfonsly  relied  upon  b7  tfaa 
defendant  for  a  reversal  of  the  jadgmmt  is  the 
claim  that  the  plaintiff  could  not  have  obtained 
title  by  adverse  possession  between  tbe  time  of 
the  entry  of  judgment  in  the  former  action  and 
tbe  isanance  of  exccation  thereon.  In  other 
words,  defendant  asserts  that  the  running  of 
the  statute  of  limitations  was  suspended  from 
the  filing  of  the  action  or  the  entry  of  judg- 
ment therein  np  to  the  time  when  an  execu- 
tion might  rightfully  be  issued.  Of  course,  it 
is  conceded  that  tide  to  real  property  cannot 
be  litigated  upon  an  application  for  a  writ  of 
possession  (Landregan  v.  Peppin,  94  Cal.  465, 
29  Pac.  771 ;  Kirsch  v.  Kirsch,  113  CaL  66, 
45  Pac  164 ;  Fox  v.  Stubenrauch,  2  Cal.  App. 
88,  93,  83  Pac.  82) ;  so  the  action  of  the  court 
in  the  ejectment  suit  in  issuing  tbe  writ  of  pos- 
session more  than  10  years  after  the  defendant 
was  entitled  to  the  same  as  a  matter  of  right 
has  DO  bearing  upon  tbe  qu^ion  now  nnder 
discussion.  We  do  not  think,  as  defendant  con- 
tends, that  tbe  judgment  in  the  former  action 
arrested  the  running  ot  the  statute  of  limita- 
tions until  the  writ  of  possession  actually  is- 
sued. Tbe  judgment  in  toat  action  merely  gave 
to  tbe  plaintiff  therein  the  right  to  re-enter  the 
property,  but  did  not  prevent  actual  occupants 
uiereof  from  obtaining  title  to  the  land  by  ad- 
verse possession  after  the  judgment  became 
final,  which  it  did  in  February,  1898.  Persons 
not  parties  to  the  action  might  after  Judgment 
have  acquired  title  to  the  property  by  adverse 
possession ;  and  we  fail  to  see  any  good  rea- 
son why  one  who  is  a  defendant  in  an  action  to 
recover  property  may  not  acquire  title  by  ad- 
verse possession  against  a  plaintiff  who  for 
more  uian  6  years  after  tbe  judgment  therein 
becomes  final  fails  to  exerdae  his  right  to  re- 
enter the  property.  A  grantor  may  acquire  title 
by  prescription  against  his  grantee.  Baker  v. 
Clark.  128  Cal.  181,  60  Pac.  677.  In  the  ease 
of  Carpenter  v.  Natoma  H.  &  W.  Co..  63  Cal. 
616,  it  was  ezpreesly  held  Qiat  a  judgment  in 
ejectment  does  not  create  a  new  estate  or  vest 
a  new  title  in  the  plaintiff  so  as  to  interrupt  tbe 
running  of  the  statute  of  limitations,  but  that 
an  actual  entry  ia  necessary  to  effect  that  ob- 
ject. That  case  was  approved  io  Gould  v. 
Carr,  33  Fla.  633,  16  South.  262.  24  L.  B.  A. 
130.  Tbe  Court  of  Appeals  of  Texas,  in  Pen- 
dleton V.  McMains,  32  Tex.  Civ.  App.  575.  75 
a.  W.  349,  decided  that  adverse  ptwsession  of 
land  for  10  years  after  the  rendition  of  Judg- 
ment in  an  ejectment  suit  where  no  writ  of  pos- 
session was  issued  established  a  title  against 
the  plaintiff  independent  of  and  subsequent  to 
the  right  of  possession  adjudicated  in  the  eject- 
ment suit.  That  was  an  action  of  trespass  to 
try  title  to  land,  and  was  based  upon  a  judg- 
ment rendered  in  a  former  suit  decreeing  that 
the  plaintiffs  therein  were  entitled-  to  posses- 
sion. Tbe  decision  contains  a  recital  tbat  "a 
writ  of  possession  and  execution  for  costs  were 
awarded,  but  it  was  not  shown  tbat  either  bad 
ever  been  issued."  In  its  opinion  the  court  as- 
sumes that  no  writ  upon  the  former  judgment 
was  ever  Issued.  32  Tex.  Civ.  App.  575.  75  S. 
W.  at  page  349  of  the  opinion  the  court  says: 
"It  was  established  by  uncontroverted  evidence 
that  tbe  land  in  controversy  has  been  inclosed 
by  a  fence  since  1881,  and  defendants  in  error 
have  been  in  tbe  peaceful,  continuous,  open,  and 
adverse  possession  of  the  same,  cultivating  a 
portion  of  it,  and  using  the  other  portion  as  a 
pasture,  for  more  than  10  jrears  after  tbe  judg- 
ment was  obtained  by  W.  W.  Sloan  and  others, 
and  before  this  suit  was  instituted.  The  Judg- 
ment obtained  by  Sloan  and  others  against  de- 
fendants in  error  in  1S88  divested  them  of  all 
title  owned  by  them  in  tbe  land  in  controversy 
at  that  time,  but  did  not  prevent  them  from  ob- 
taining title  to  it  again  by  adverse  possession 
after  that  time.  More  than  13  years  bad  elaps- 
ed after  tbe  rendition  of  the  judgment  before 
this  suit  waa  instituted,  and  during  all  those 
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years  defendants  In  error  bad  been  in  possenion 
of  the  land,  and  claiming  title  to  it  against  tbe 
world.  There  ia  no  peculiar  sacrednees  in  a 
title  to  land  obtained  Uirough  a  judgment  that 
lifts  it  out  of  the  scope  and  purview  of  statutes 
of  limitation,  and,  if  tbe  possession  be  adverse 
for  10  years,  whether  it  be  by  the  defendant  in 
tbe  Judgment  or  any  Mie  dae,  it  wilt  perfect  a 
title.   •  • 

In  Mabary  7.  Dollarhide,  98  Mo.  198,  204  [11 
S.  W.  611L  14  Am.  St  Kep.  639,  tbe  court 
aaid:  "We  cannot  see  how  the  mere  recovery  of 
a  judgment  in  an  action  of  ejectment  can  sus- 
pend tbe  running  of  the  statute  of  limitations. 
To  have  that  effect  there  must  be  possession 
under  it,  or  something  done  to  maice  the  defend- 
ant's possession  subordinate  to  the  plaintiff's 
title."  And  in  Smith  v.  Trabue,  1  McLean,  87 
[Fed..  Cas.  No.  13,116],  tbe  coart  declared: 
"A  judgment  in  an  action  of  ejectment  against 
a  defendant  who  holds  adversely  does  not  of  it- 
self suspend  the  statute  of  limitations.  To  do 
this,  there  most  be  a  change  of  possession.  It 
is  true,  the  judgment  fixes  the  right  of  entry 
in  tbe  lessor  of  the  plaintiff,  If  he  can  make 
entry  without  force,  but  if  he  fail  to  make  his 
entry,  either  with  or  without  a  writ  of  posses- 
sion, the  statute  of  limitations  will  continue  to 
operate  against  the  right  •  •  •  Nothing 
short  of  this  will  stop  the  statute."  See,  also, 
Dnpont  V.  Charleston,  etc.,  Bridge  Co.,  65  S. 
C.  524.  44  S.  E.  86.  and  note  to  Snell  t.  Harri- 
son (Mo.)  62  Am.  St.  Rep.  648. 

Here  the  court  did  not  find  that  the  property 
was  held  by  consent  of  the  owner  of  tbe  legal 
title  nor  in  subordination  to  the  judgment  in 
tbe  former  action :  bat  upon  snSicient  evidence 
it  found  that  the  property  was  held  adversely 
to  and  in  denial  of  the  title  ot  the  defendant 
for  more  than  the  full  statutory  period  after  the 
judgment  became  final.  We  therefore  hold  that 
the  sutnte  is  a  complete  bar  to  defendant's 
claim,  and  that  plaintiff**  prescriptive  title  was 
fully  established. 

Tbe  Sndgmeat  Is  affirmed. 

We  concur:  ANGELLOTTI.  0.  J. ;  SliOSS, 
J.;  MELVIN.J.;  WILBUR,  J.;  RICHARDS, 
fudge  pro  tern.;  VICTOR  E.  SHAW,  Judge 
pro  teu. 

(177  Cal.  7fi2) 

WILCOX  T.  HARDISTY  et  aL    (Sac.  2814.) 
(Supreme  Court  of  California.   March  19,  1918. 
Rehearing  Denied  April  16,  1918.) 

1.  Appeal  and  Ebbob  «=»2  —  Appealablk 
Obdebs — Dknlal  of  New  Tbialt-Statutes. 

Code  Civ.  Proc.  S  963,  in  which  is  incorpo- 
rated amendment  St  1915,  p.  209,  impliedly 
abolishing  appeals  from  order  denying  new 
trial,  is  applicable  to  proceedings  for  new  trial 
pnidlitg  when  the  amendmoit  took  effect 

2.  Appeal  and  Ebbos  «s92— Obdxb  Dbntinq 
New  Trial—Time  fob  Appeal— Effect  of 
Statutes. 

Under  Code  Civ.  Proc.  {  939.  providing  that 
if  proceedings  for  new  trial  arc  pending  time 
for  appeal  from  judgment  shall  not  expire  until 
30  days  after  order  determining  motion,  section 
956,  authorizing  review  of  orders  on  motion  for 
new  trial  on  appeal  from  jadgment  and  sec- 
tion 963,  Impliedly  abolishing  appeals  from  or- 
ders denying  new  trial,  where  a  cause  was  pend- 
ing on  a  motion  for  new  trial  and  time  had 
elapsed  for  appeal  from  judgment  as  law  stood 
before  amendments  (St  1915,  pp.  205,  209,  32S) 
incorporated  in  above  Code  provisions,  it  was 
intent  of  Legislature  that  on  denial  of  such  mo- 
tion an  appeal  could  be  taken  from  the  jadg- 
ment within  80  days  from  the  order,  limited  in 


scope  to  that  of  former  appeals  from  orders 

denying  new  trial. 

In  Bank.  Action  by  Ida  I.  Wilcox  against 
Etta  Hardisty  and  others.  Motion  to  dis- 
miss an  appeal  from  the  Judgment  and  from 
order  denylog  a  new  trial.  Appeal  from  or- 
der denying  new  trial  dismissed;  motl<m  to 
dlsmlsg  appeal  from  Judgment  denied. 

Bobt  L.  Beardslee  and  Nutter  &  Hancock, 
all  of  Stockton,  for  appellants.  Snyder  it 
Snyder,  ot  Stockton,  for  respondent 

ANGBLLOTTI,  O.  J.  This  ia  a  motion  to 
dismiss  an  appeal  from  a  judgment  and  an 
order  denying  a  new  trial,  on  tlie  ground, 
as  to  the  appeal  from  the  Judgment,  that  the 
appeal  was  taken  too  late,  and,  as  to  the  or- 
d^  denying  a  motion  for  a  new  trial,  that 
the  same  is  not  an  appealable  order. 

[1]  The  order  denying  a  new  trial  was  made 
December  1,  1917,  and  In  view  of  the  law 
as  it  then  existed  It  must  be  bdd  that  no  ap- 
peal lay  therefrom.  Woodruff  y,  Ck>lyear, 
172  Cal.  440,  156  Pac.  475. 

[2]  As  to  the  appeal  from  the  Judgment: 
The  judgment  was  entered  April  27,  1911. 
The  appeal  therefrom  was  not  taken  until 
December  21,  1917.  At  the  time  of  the  en- 
try of  the  Judgment  and  until  August  8, 1915, 
the  time  within  which  an  appeal  might  be 
taken  from  a  Judgment  was  limited  to  six 
months.  Therefore  on  August  8,  1915,  the 
time  for  appeal  from  the  judgment  had  long 
since  elapsed.  There  was,  however,  pending 
at  that  time  a  proceeding  on  motion  for  a 
new  trial  which  had  been  duly  Instituted, 
and  the  law  up  to  that  time  provided  for  an 
appeal  from  any  order  that  might  be  made 
denying  or  granting  the  motion.  On  Decem- 
ber 1,  1^917,  the  hill  of  exceptions  to  be  used 
on  said  motion  for  a  new  trial  was  settled, 
and  on  the  same  day  the  motion  for  a  new 
trial  was  beard  and  denied,  and  the  appeal 
was  taken  Within  thirty  days  thereafter.  At 
its  session  In  1915,  the  Legislature  so  changed 
our  law  as  to  abolish  the  right  of  appeal 
from  an  order  denying  a  motion  for  a  new 
trial  and  to  provide  that  such  order  might  be 
reviewed  on  an  appeal  from  the  judgment 
and  to  further  provide  in  regard  to  the  time 
within  which  appeals  from  the  Judgment 
might  be  taken  that: 

"If  proceedings  on  motion  for  a  new  trial  are 
pending,  the  time  for  appeal  from  the  Judgment 
shall  not  expire  until  thirty  days  after  entry 
in  the  trial  court  of  tbe  order  determining  such 
motion  for  a  new  trial,  or  other  termination  in 
the  trial  court  of  the  proceedings  upon  such  mo- 
tion."   Sections  939,  956,  963,  Code  Civ.  Proc. 

This  change  became  effective  August  8, 
1915,  at  a  time  when  the  appellant's  right 
to  appeal  from  the  judgment  had  long  since 
lapsed.  We  think  It  was  the  clear  intent 
of  the  Legislature,  as  indicated  by  this  stat- 
utory provision,  1^  taking  away  tbe  right  of 
appeal  from  the  order  denying  a  motion  for 
a  new  trial,  to  provide  for  &  review  of  all 
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matters  that  mlgbt  be  considered  on  each  an 
appeal  on  an  appeal  from  the  judgment,  and 
that  the  plain  porpose  of  tbe  provision  that 
we  hare  quoted  was  to  give  to  the  party  an 
opportwilty  for  such  a  review  in  any  and 
every  case  In  lieu  of  the  review  previously 
afforded.  Although  th^rO'  was  no  appeal 
from  the  Judgment  In  this  case  within  tbe 
time  allowed  by  law,  there  was  initiated  in 
dne  time  and  pending  until  after  the  change 
In  the  law  a  proceeding  on  motion  for  a  new 
trial.  By  falling  to  appeal  from  tbe  Judg- 
ment and  relying  entirely  on  tbe  proceeding 
aa  motlim  for  new  trliA  tbe  appellants  waiv- 
ed all  rl^t  to  attack  tbe  Judgment  on  any 
otber  ground  than  socfa  aa  was  afforded  by 
th^  new  trial  proceeding,  and  the  Judgment 
had  become  final  and  immune  from  attack 
except  In  such  respecta  as  It  might  be  af- 
fected by  the  determination  of  the  new 
trial  proceeding  With  the  change  in  tbe  law 
the  Legislature  took  away  all  rl^t  of  ap- 
peal from  the  wder  Uiat  might  be  made  in 
such  new  trial  proceeding  bat  in  taking 
away  that  ri^t  we  think,  in  view  of  the  stat- 
ute, that  it  was  tbe  Intention  to  0ve  the 
party  substantially  the  same  review  on  ap- 
peal that  he  would  have  bad  on  the  appeal 
ftom  the  order,  it  did  this  by  giving  tn  such 
a  case  a  rli^t  of  appeal  from  the  Judgment 
within  the  specified  dme  after  the  order  on 
tbe  new  trial  proceedings.  It  was  given  as 
we  have  heretofore  expressly  beld  f<nr  f  he 
purpose  of  allowing  the  action  ot  the  ceurt 
on  tbe  motlm  for  new  trial  to  be  reviewed 
on  an  appeal  from  tbe  Judgmmt  It  was 
simply  a  change  In  tbe  method  of  review.  It 
follows  that  tbe  appeal  from  the  Judgment 
was  takea  within  the  time  allowed  by  law. 

Tbe  appeal  flvm  tbe  order  denyli^  a  new 
trial  is  dismissed.  As  to  tbe  appeal  ttom 
the  Judgment,  the  motion  to  dismiss  Is  de* 
nled. 

We  concur:  WILBUR,  J.;  MELVIN,  J.; 
RICHARDS,  Jndge  pro  tem.;  VICTOR  E. 
SHAW.  Judge  pro  tem. 


077  Cal.  777) 

BENSON  V.  SOUTHERN  PAC.  CO.  et  aL 
(S.  F.  7299.) 

(Supreme  Court  of  California.   March  20,  1918. 
Rehearing  Denied  April  16,  191&) 

1.  Railboadb  ig=>392  —  Action  fob  Injubieh 
—  Gbounds  of  Ljabiutt  —  "Joint  Tobt- 
Fbasobs." 

If  the  train  of  defendant  company  w&s, 
vitbout  its  express  direction,  operated  by  de- 
fendant motomeer  at  an  excessive  speed,  in  a 
crowded  thoroughfare,  the  employer  would  be 
liable  only  under  the  rule  of  respondeat  supe- 
rior; defendants  being  In  no  sense  "Joint  tort- 
feasors." 

[Ed.  Note.— For  other  dedDitions,  gee  Words 
and  Phrases,  First  and  Second  Series,  Joint 
Tort-Feasors-I 


2.  Railboads  «s92e6— Joiht  Tobt-Feasob^ 

LlABILITT. 

If  the  negligent  speed  of  the  train  was 
maintained  by  the  express  direction  of  defend* 
ant  employer,  it  would  be  n^tigent,  and  iu 
negligence  would  concur  with  that  of  defendant 
motomeer  who  obeyed  the  instruction,  and  the 
right  to  recover  against  defendants  would  bo 
Joint 

3.  Appeal  and  Ebbob  ^s>1070(1>— Faxlubb 
TO  Fi.-vD  aqaikst  Joint  ToBt-PKASOBs— 
Pbejudicial  Ebbob. 

In  a  suit  for  damaees  for  death  of  a  child 
caused  by  defendant  company's  train  operated 
defendant  motorneer,  if  tbe  verdict  was  bas- 


ed on  the  fact  that  the  responsibility  of  de- 
fendants was  joint,  defendant  company  would 
not  be  prejudiced  by  failure  of  tbe  Jury  to  find 
against  defendant  motomeer;  a  verdict  in  fo- 
vor  of  one  of  two  joist  defendants  not  bein(  a 
verdict  in  favor  of  the  other. 

4.  Apfeax.  and  Ebbob  «=»930(4}— Vebdict^ 
Intendments  in  Fayob  or. 

All  intendments  beine  in  fbvor  of  the 
verdict,  it  must  be  assumed  on  appeal  that  the 

t'ury  based  the  same  on  a  finding  of  joint  lia* 
ility,  unless  there  is  something  in  the  record 
which  prevents  that  conclusion;  the  verdict  b«- 
ing  against  defendant  employer  and  no  refer- 
ence  made  therein  to  its  servant  and  codefend- 
anL 

5.  TBIAX  «=3328— VeBDICT-JOINT  LlABILITT 

of  Mastxb  and  Sebvant. 
If  the  Jury  determined  that  defendant  em- 
ploy£  was  negligent  iu  operating  a  train  at  an 
excessive  speed  In  obedience  to  the  orders  of 
defendant  master,  then  under  the  instruction 
that  the  Jury  could  not  find  for  plaintiff  against 
the  employer,  unless  they  found  that  the  em- 
plof6  was  negHgent,  tbe  verdict  can  stand,  al- 
though there  was  a  failure  to  find  a  verdict 
against  tbe  employA 

6.  Trial  «=3420— Vebdict— Godefendant»- 
Failube  to  Object— Waivqi.  ' 

Where  the  attention  of  the  conrt  was  not 
called  to  the  jury's  failure  to  bring  in  a  ver* 
diet  for  or  against  defendant  employ^,  at  tbe 
time  when  verdict  against  defendant  employer 
was  returned,  defendants  waived  the  error,  if 
any. 

Department  2.  Appeal  from  Superior 
Court.  Alameda  Ooonty;  W.  H.  Waste,  Judge. 

Action  by  Susie  Benson  against  the  Soutli- 
em  Padflc.  Company  and  another.  From  a 
Judgment  for  plaintiff  and  from  an  ordw 
denying  motion  for  new  trial,  d^endants  ap- 
peal. Affirmed. 

A.  A.  Moore  and  Stanley  Moore,  both  of  San 
Francisco,  for  appellants.  R.  L.  Leatberwood, 
of  Daly  aty,  and  Aitk«i  ft  Altkeo.  4a  San 
Prandsco,  for  respondent 


WILBUR,  J.  This  Is  an  appeal  from  Judg- 
ment and  motion  denying  a  new  trial. 
Plaintiff  sued  tbe  defendant  company  and  Its 
motorneer  to  recover  damages  for  the  death 
of  her  Infant  child,  caused  by  a  train  of  the 
defendant  company,  operated  by  tbe  defend- 
ant motomeer.  Tbe  verdict  in  tbe  case  was 
against  the  defendant  Southern  PadSc  Com- 
pany, and  no  reference  was  made  therein  to 
the  other  defendant,  tbe  motomerar.  The  de- 
fendants appeal,  and  it  is  claimed  that  the 
Jndgmrat  and  ordor  must  be  reversed  because 


«s»Far  other  cbhs  sea  same  toplo  and  KBY-NUHBBS  In  all  Key-NumlMrod  Dlfosts  and  Ind 


Digitized  by 


Google 


Cat) 


BEKBOK  T.  SOCTHEKN  PAC.  CO. 


949 


of  the  f&llare  to  find  ap<Hi  the  lame  of  liabili- 
ty of  the  defendant  motorneer. 

[1-4]  It  has  been  held  In  this  state  that  a 
verdict  of  the  Jury  In  favor  of  one  of  two  de- 
fendants is  not  a  verdict  in  fftvor  of  the  oth- 
er defendant  (Rankin  v.  Central  Padflc,  73 
Cal.  03,  10  Pac.  B7;  Benjamin  v.  Stewart,  61 
Cal.  605),  bat  as  to  him  Is  merely  a  failure 
of  the  Jury  to  find  at>on  the  Issues.  Appd- 
lants*  claim  of  error  Is  based  upon  the  conten- 
tion that  the  only  liability  allied  In  the  com- 
plaint or  shown  on  the  trial  on  the  part  of  the 
defendant  company  la  the  liability  for  the 
negligence  of  Its  motorneer  upon  the  rule 
of  respondeat  superior,  and  that  if  the  jury 
were  unable  to  agree  that  the  motorneer  was 
guilty  of  negligence,  It  could  not  properly 
hold  his  employer  liable.  The  defendant  com- 
pany bases  its  claim  that  the  error  was  iwejn- 
didal,  In  part,  upon  the  doctrine  that  where 
it  Is  held  re^nslble  for  the  negligence  of  its 
employ^  it  has  an  action  over  against  the 
employe  to  indemnify  itself  for  such  loss,  and 
is  therefore  interested  in  the  detwmlnatlon 
of  that  qnestlmi.  As  is  well  stated  in  appel- 
lants' brief: 

"The  initial  premise  to  be  established  by  the 
appellant  is  that  the  two  defendants  herein 
wed  are  not  joint  torC-feasora  in  the  generally 
accepted  seo-se.  Where  the  liability  of  one  de- 
fendant Is  oocaaioned  solely  by  the  operation  of 
law,  and  where  this  defendant  ie  not  an  active 
rtieipant  in  the  actionable  negligence  alleged 
the  complaint,  but  is  held  nnder  the  doctrine 
of  respondeat  superior  for  the  acts  of  its  serv- 
ants, such  defendants  are  in  no  sense  joint 
tort-feasors." 

The  complaint  In  tbls  case  Is  obviously 
framed  in  part  upon  the  Diligence  of  the  de- 
fendant empU^e.  and  tlie  respomdbllity  of 
the  employer  therefor.  It  is,  however,  alleged 
In  the  ounplalnt  that  the  defendants  were 
neglifent  in  <H;>erating  the  train  at  an  excee- 
alTe  speed  in  a  crowded  thoroughfare.  In  so 
Car  aa  tbls  was  done  without  express  direc- 
tion of  the  employer  It  would  be  liable  there- 
fbr  only  on  the  rale  of  respondeat  superior. 
If,  however,  the  negligent  speed  wps  main- 
tained by  the  express  direction  of  the  employ- 
er, the  latter  would,  on  that  account,  be  neg- 
ligent, and  Its  negligence  would  cmcur  with 
that  of  the  employe  who  obeyed  the  Instruc- 
tion by  operating  at  such  negligent  speed  and 
the  right  to  recover  against  them  would  be 
Joint  In  Chesapeake  &  Ohio  R,  R.  Co.  v. 
Dixon,  179  U.  S.  131,  139,  21  Sup.  CL  67,  71 
(4S  Ia  Ed.  121),  the  court,  In  passing  upon  a 
somewhat  similar  question,  said: 

"The  negligence  may  have  consisted  In  that 
the  train  was  run  at  too  great  speed,  and  in 
that  proper  aignals  of  ita  approach  were  not 
given:  and,  if  the  speed  was  permitted  by  the 
company's  rules,  or  not  forbidden,  tbouEh  dan- 

Eerous,  the  negligence  in  that  particular  and 
1  the  omission  of  signals  would  be  concurrent." 

In  the  case  of  Bradley  v.  Rosenthal,  164 
Cal.  420,  97  Pac.  875,  129  Am.  St.  Rep.  171, 
Where  the  verdict  was  In  favor  of  the  em- 
l>loyfi  uid  against  the  employer,  the  judgment 


was  reversed,  but  the  opinion  makes  it  clear 
that  the  court  was  dealing  with  an  act  of  an 
agent  "which  the  principal  did  not  direct 
and  In  which  he  did  not  participate,  where, 
thus,  his  responsibility  is  simply  the  responsi- 
bility cast  upon  him  by  law  by  reason  of  hia 
relationship  to  his  agent,"  and  cites  with  ap- 
proval the  statement  in  Cooley  on  Torts  (3d 
Ed.)  vol.  1,  p.  256,  in  which  the  distinction 
between  negligent  acts  of  the  servant  done 
by  direction  of  the  principal,  and  on  bis  own 
Initiative,  la  clearly  pointed  oat  In  the  in- 
stant case  evidence  was  Introduced  on  the 
trial  tending  to  prove  that  the  train  was  be- 
ing operated  on  schedule  time  and  at  a  rate 
of  egeeA  predetermined  by  the  defendant  cor- 
poration. If  the  verdict  was  based  upon  that 
view  of  the  case,  the  responsibility  of  the 
parties  defendant  being  joint  the  defendant 
company  would  not  be  prejudiced  by  the  fail- 
ure to  find  against  Its  codefendant.  All  In- 
tendmmits  being  In  favor  of  the  verdict  it 
must  be  considered  that  the  jury  based  the 
same  upcm  a  finding  of  j<^t  liability,  unless 
there  i$  something  in  the  record  whldi  pre- 
vents that  conclusion. 

[I]  Appellants  point  out  that  Instructions 
were  given  by  the  court  to  the  effect  that  the 
jury  could  not  find  in  favor  of  the  plaintiff 
and  against  the  railroad  company  unless  they 
found  that  the  defendant  employe  was  guilty 
of  negligence.  If,  however,  the  jury  deter- 
mined that  the  defendant  employe  was  guilty 
of  n^gence  in  <v>erating  the  train  at  an  ex- 
cessive speed,  in  obedience  to  the  orders  of 
the  defendant  company,  then,  under  the  In- 
structions, the  Todlct  can  stand,  although 
there  was  a  failure  to  find  a  verdict  against 
the  Pendant  employe. 

[II  Respondent  claims  that  If  the  defend- 
ants desired  to  take  advantage  (tf  the  jury's 
faUnre  to  iHing  in  a  verdict  for  or  against 
the  defendant  employe,  the  attention  of  the 
court  should  have  been  called  to  the  matter 
at  the  time  when  the  verdict  was  returned, 
in  order  that  It  might  have  been  corrected 
before  the  jury  was  discharged.  The  Code 
expressly  provides  for  the  sending  out  of 
the  jury  where  the  verdict  announced  falls  to 
determine  the  Issue  submitted.  In  the  case 
of  Van  Damme  v.  McOllvray  Stone  Co.,  22 
Cal.  App.  191,  133  FUc.  995.  the  jury  brought 
in  a  general  verdict  against  the  defendant 
but  "the  jury  declined  to'  answer"  the  Ques- 
tion specially  submitted  as  to  whether  or  not 
the  employes,  for  whose  negligence  the  plain- 
tiff sought  to  hold  the  defendant  were  n^U- 
gent.  It  was  held  that  the  error  was  waived 
by  a  failure  to  request  that  the  jury  be  direct- 
ed to  find  on  that  issue.  For  the  same  reason 
it  must  be  held  that  the  defendants  waived 
the  error.  If  any,  committed  here. 

Judgment  and  ordned  affirmed. 

We  concur:  MELVIN,  J.;  VICTOR  B. 
SHAW,  Judge  pro  ton. 
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(Cal. 


an  Cal.  746) 

ESx  parte  BALBIOH.    <0r.  2U6.) 
(Sopreme  Coart  of  California.  March  10, 1918. 
Behearing  Denied  April  16.  101&) 

Statutes  ^=>81— Special  I^gislation— Ex- 
EMPTions— Real  Ebtate  Bbokeb& 
Act  Jone  1.  1917  (SL  1917,  o.  1579},  defin- 
ing sDd  proTiding  for  regulation  and  liceofiing 
of  real  estate  brokers,  by  reason  of  the  exemp- 
tion therefrom  of  persons  who  haye  aeoired 
from  the  insurance  commisBioner  or  the  bureau 
of  building  and  loan  supervlBion  a  certificate  or 
license  to  do  business,  amounting  to  substantia] 
discrimination,  with  no  reasonable  basis  for 
the  classification,  is  invalid  as  special  Iceislar 
tion. 

In  Bank.  Original  application  hy  L.  A. 
Raleigh  for  writ  of  habeas  corpus.  Writ 
upheld,  and  petitioner  discharged. 

Fred  W.  Fry  and  O.  B.  Wood,  both  of 
Oakland,  for  petitioner.  W.  H.  L.  Hynee,  ot 
Oakland,  and  U.  S.  Webb,  of  San  Frandsco, 
for  respondent 

RICHARDS,  Judge  pro  tem.  This  Is  an 
application  for  a  writ  of  habeas  cwpus 
wherein  the  petitioner  seeks  to  test  the  va- 
lidity of  the  act  of  the  Legislature  approved 
June  1,  1917  (St  1017,  p.  157«,  entitled  "An 
act  to  define  real  estate  brokers,  agents, 
salesmen,  solicitors;  to  provide  for  the  reg- 
ulation, supervision  and  licensing  thereof ;  to 
create  the  ofRce  ot  real  estate  commissioner 
and  make  an  appropriation  therefor."  The 
act  in  question  makes  it  unlawful  for  any 
[person,  copartnership,  or  corporation  to  en- 
gage In  the  business  or  act  in  the  capacity 
of  a  real  estate  broker  or  real  estate  sales- 
man within  this  state  without  first  obtain- 
ing a  license  therefor.  It  proceeds  to  define 
who  are  to  be  considered  sucb  brokers  or 
salesmen  within  the  meaning  of  the  act 
These  definitions  are  followed  by  the  provi- 
so that  the  act  shall  not  apply  to  certain 
designated  classes  of  persons,  copartner^ 
ships,  or  corporations  performing  any  of  the 
acts  ennmerated  In  the  aforesaid  definitions 
of  brokers  or  salesmen.  The  act  proceeds  to 
create  a  state  real  estate  commissioner's  de- 
partment the  chief  officer  of  which  shall  be 
a  commissioner  appointed  by  the  Governor, 
who  shall  hold  ofBce  at  his  pleasure,  with 
his  office  at  Sacramento,  wlt^  an  apnual 
salary  of  $5,000,  payable  out  of  the  state 
treasury,  with  power  to  appoint  such  clerks 
and  deputies  as  may  be  necessary  for  the 
proper  discharge  of  the  duties  ot  his  office, 
nnd  with  an  annual  allowance  from  the 
Ktate  treasury  of  a  sum  not  to  exceed  $50,- 
000  a  year  for  the  expenses  of  the  depart- 
ment. All  [>ersons,  copartnerships,  or  cor- 
porations other  than  those  exempted  from 
the  requirements  of  the  act,  seeking  to  do 
business  in  this  state  as  real  estate  brok^ 
or  salesmen,  are  required  to  first  obtain  a 
license  from  the  real  estate  commissioner  so 
to  do,  by  making  an  application  therefor  in 
the  manner  and  with  the  credentials  sped- , 


fled  in  Oie  act,  and  by  the  giving  by  real  es- 
tate brokers  of  a  bond  payable  to  the  people 
of  the  state  of  CalUomla,  with  suflBclent 
surety  or  sarettes,  to  be  approved  by  the 
commissioner.  In  the  sam  of  $1,000.  condi- 
tioned for  the  faithful  pafonnance  by  mcb 
brokers  of  ttiMr  duties  as  defined  In  Oie  act 
An  annual  license  fee  of  $10  is  also  requir- 
ed of  brokers,  and  of  f2  trom  salesmen  and 
solicitors.  TbB  commissioner  is  given  pow- 
er to  temporarily  suspend  -or  permanently 
revoke  theee  licenses  after  hearing  upon 
charges  presented  against  the  holders  there- 
of for  any  violation  of  their  duties  as  defin- 
ed In  the  act ;  and  from  the  deddon  ot  the 
commissioner  In  respect  to  these  matters  a 
method  ot  appeal  la  aou^t  to  be  provided 
to  the  snperlor  conrt  Beal  estate  bnAers 
are  also  required  to  have  and  maintain  of- 
fices for  the  transactlfm  (tf  bi^nesa 

nie  first  assault  which  the  petitioner 
makes  npoh  the  validity  of  this  art  relates 
to  the  exemptions  of  certain  classes  of  per- 
sons, oopartnerships,  and  corporations  from 
its  terms,  which,  according  to  the  oontot- 
ti<»i  of  the  petitioner,  are  based  upon  no 
propw  distlnctiona  or  claflslflcatlons,  and 
which  therefore  take  away  from  the  act  its 
necessary  quality  as  a  general  law.  The 
provisions  of  the  act  thus  assailed  read  as 
follows : 

"The  provisions  of  this  act  shall  not  apply  to 
any  person,  copartnership  or  corporation  who 
shall  perform  any  of  the  acts  aforesaid  with 
reference  to  the  baying,  selling;  or  exchanging 
of  property  owned  by  such  person,  copartner- 
ship or  corporation,  or  renting,  collecting 
rents,  or  negotiating  a  loan  on  each  property; 
nor  shall  the  provisions  of  this  act  apply  to 
salaried  employes  other  than  salesmen  or  ao- 
llcitora  of  a  licensed  real  estate  broker:  And 
provided,  further,  tiiat  the  provMons  of  this 
act  Bball  not  apply  to  persons  holding  a  duly 
executed  power  of  attorney  from  the  owner  for 
the  sale  of  real  estate,  nor  ihaU  this  act  be 
construed  to  interfere  in  any  way  with  serv- 
ices rendered  by  an  attomey-at-Iaw,  nor  shall  it 
be  held  to  Indnde  a  receiver,  trustee  in  bank- 
ruptcy, or  any  person  selling  real  estate  under 
order  of  any  court,  nor  to  a  trustee  selling  un- 
der a  deed  of  trust  nor  apply  to  any  corpora- 
tions, associations,  copartnerships,  companies, 
firms  and  individuals  now  or  hereafter  subject 
to  the  jurisdiction  or  authority  of  the  railroad 
commission,  nor  to  corporations  now  or  here- 
after organized  under  the  laws  of  this  state 
for  the  purpose  of  conducting  the  busing  of 
banMng  within  this  state,  oor  to  corporations, 
associations,  copartnerships,  companies,  firms 
and  individuals  after  they  have  secured  from 
the  insurance  commissioner  or  the  bureau  of 
building  and  loan  supervirion  a  certificate  of 
authority  or  license  to  do  business  within  this 
state,  nor  to  corporations,  assodatioDs,  copart- 
nerships or  companies,  subject  to  federal  regu- 
lation or  not  organised  for  profit  nor  to  matual 
water  companies  and  irrigatl<m  dlstricta.'* 

It  Is  conceded  by  the  petitioner  that  some 
of  the  foregoing  exemptions  from  the  opera- 
tion of  the  act  are  based  upon  easily  discern- 
ed distinctions  and  proper  classifications,  as 
for  Instance,  that  of  persons,  copartnerships, 
or  corporations  buying,  selling,  exchaog^tog. 
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lentfog,  and  negotiating  loans  npon  their  own 
property,  also  that  of  receivers  or  trustees 
In  bankruptcy,  or  other  persons  selling  real 
estate  under  orders  of  court;  but  as  to  cer- 
tain other  classes  of  those  exempted  from  Its 
terms,  the  petitioner  Insists  that  the  absence 
of  any  real  basis  ttsr  classification  Is  so  clear, 
and  the  want  of  an  equal  distribution  of  the 
burdens  Imposed  by  the  act  so  obvious  and 
wide-spread  in  Its  application,  as  to  render 
the  statute  void.  The  clause  in  the  foregoing 
provision  of  the  act  which  appears  to  be  most 
obnoxious  to  this  criticism  is  that  which  pro- 
vides for  the  exemption  from  Its  terms  of 
"corporations,  associations,  copartnerships, 
companies,  firms  and  individuaU,  after  they 
have  secured  from  the  insurance  commission- 
er or  the  bureau  of  building  and  loan  super- 
vision a  certificate  of  authority  or  license  to 
do  business  withlu  this  state."  The  very  gen- 
eral terms  in  which  this  exemption  Is  phrased 
give  It  application  to  everybody,  whether  cor- 
poration, association,  firm,  or  individual,  who 
holds  from  the  insurance  commissioner  of  the 
state  a  license  to  engage  in  any  form  or  kind 
of  Insurance  business,  whether  as  insurance 
companies  issuing  policies  of  Insurance  of 
any  kind,  or  Insurance  agents  of  such  com- 
panies doing  an  insurance  business  as  such, 
or  ns  insurance  brokers  soliciting  and  placing 
business  with  such  agents  or  companies.  It 
la  therefore  broad  enough  in  its  terms  to  pro- 
vide that  whoever  holds  In  any  of  these  ca- 
pacities any  form  of  license  from  the  insur- 
ance commissioner  Is,  by  virtue  of  the  holding 
ctf  such  license,  exempted  from  the  provisiops 
of  the  act  under  review  when  engaged  In  the 
performance  of  any  of  the  acts  relating  to  the 
bnylng,  selling,  exctuiDging,  leasing,  or  Incum- 
bering of  real  estate,  for  the  doing  of  wMch 
Identical  acts  real  estate  brokers  and  sales- 
meo  not  being  also  the  boldeiv'  of  licenses  as 
Idsurance  ccnnpanies,  brokers,  or  agents,  must 
be  licensed  under  and  must  conform  to  the 
provisions  of  this  act  When  the  laws  relat- 
ing to  the  procurement  of  licenses  ot  Insur- 
nnee  companies,  agents,  or  brokers  are  con- 
sulted it  is  found  that  their  requirements  for 
the  obtaining  of  licenses  from  the  insurance 
oommlasloner  are  much  more  simple  and  far 
less  burdensome  than  those  which,  by  the 
terms  of  the  act  in  question,  are  imposed  up- 
on real  estate  brokers  and  salesmen.  Had 
these  burdens  been  equal  or  in  any  degree 
equivalent,  had  the  safeguards  cast  about 
the  business  of  Insurance  agents  or  brokers 
to  Insure  honesty  of  character  aud  fair  deal- 
ing In  bnslness  been  the  same  as  or  similar  to 
those  which  this  act  requires  of  real  estate 
brokers  or  salesmen,  It  might  well  be  argued 
that  the  possession  by  a  corporation,  firm,  or 
individual  of  a  license  to  engage  in  any  form 
or  department  of  tt>e  Insurance  business 
would  suffice  as  an  acceptable  substitute  for 
tbP  license,  bond,  recommendations,  and  other 
safeguards  provided  for  in  the  real  estate 
agent's  act. 
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But  such  is  not  the  case.  The  Statutes  of 
1917,  either  In  tbe  form  of  amendments  to 
!  sections  596  and  633  of  the  Political  Code  {St. 
1917,  pp.  147, 1617),  or  In  the  form  of  the  ad- 
dition of  section  633a  (St.  1917,  p.  1615)  to 
said  Ck>de,  embrace  the  requirements  for  ob- 
taining from  the  insurance  commissioner  cer- 
tificates of  authority  or  licenses  to  do  the 
business  of  Insurance  companies,  agents, 
brokers,  or  solicitors  within  this  state.  Sec- 
tion 633  of  said  Code,  as  amended,  and  sec- 
tion 633a  thereof,  as  newly  enacted,  have  spe- 
cial reference  to  insurance  brokers  and 
agents,  and  to  tbe  licenses  to  be  obtained  by 
each.  In  neither  of  said  provisions  is  there 
to  be  found  any  requirement  that  the  person 
seeking  such  license  must  produce  recommen- 
dations of  other  persons  as  to  his  character 
or  fitness  in  point  of  moral  qualification  for 
the  business  he  desires  to  engage  in ;  nor  13 
there  any  requirement  as  to  the  giving  of 
bonds  in  any  amount  to  Insure  his  fidelity 
therein— both  of  which  requirements  are 
made  of  real  estate  brokers  seeking  licenses 
tmder  the  act  herein  assailed.  Neither  are 
insurance  brokers  or  agents  required  to  main- 
tain offices  for  the  transaction  of  business,  as 
are  real  estate  brokers  under  this  act  In  oth- 
er important  particulars  the  burdens'  cast 
upon  these  respective  classes  of  persons  are 
unequal,  the  inequality  resting  most  onerous- 
ly upon  those  not  being  Insurance  brokers  or 
agents,  who  seek  to  engage  In  the  business 
of  real  estate  brokers  or  salesmen.  We  can 
discover  no  reason,  and  we  are  given  none 
by  those  attempting  to  uphold  this  act,  tor 
this  obvious  di8crlminatl<m,  nor  for  Uie  ex- 
emption of  insurance  brokers  and  agents  en- 
gaging in  the  real  estate  bnsittess,  from  the 
provisions  of  the  act  under  review.  It  is  a 
matter  of  common  knowledge  that  the  busi- 
ness of  insurance  broker  or  agent,  and  the 
business  of  real  estate  broker  or  agent,  are 
combined  and  conducted  by  the  same  person, 
firm,  or  corporation,  quite  generally,  and 
hoice  that  the  aforesaid  exemption  of  audi 
persons,  firms,  or  corporations,  so  combining 
these  two  forms  of  business,  from  the  provi- 
sions of  this  act,  would  have  such  a  wide- 
spread effect  as  to  not  only  render  the  act 
obnoxious  to  tbe  claim  that  it  was  not  a  gen- 
eral law,  but  also  to  create  a  discriminatitjD 
so  sweeping  In  Its  scope  and  effect  as  to  com- 
pel the  conclusion  that  the  act  would  not 
have  secured  its  passage  by  tbe  Legislature, 
save  for  the  Inclusion  In  it  of  this  exemption ; 
and  hence,  of  necessity,  that  if  such  exemp- 
tion is  invalid  the  entire  act  must  fail.  We 
can  perceive  no  escape  from  these  conclu- 
sions. Tbe  foregoing  reasoning  and  conclu- 
sions also  apply  to  persons,  firms,  or  corpora- 
tions holding  certificates  of  authority  or  li- 
censes from  the  bureau  of  building  and  loan 
supervision,  in  so  far  as  this  act  purports  to 
exempt  such  persons,  firms,  or  corporations 
from  these  provisions  In  case  they  or  any  of 
them  engaged  In  the  business  of  dealing  Id 
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real  estate  tn  the  capacity  ot  brofcera  or  sales- 
men, as  defined  In  this  act.  The  law  Is  well 
settled  that  a  statute  which  contains  exemp- 
tions amounting  to  substantial  discrimina- 
tions between  those  attempted  to  be  classified, 
where  no  reasonable  basis  for  the  classifica- 
tion exists,  is  violative  of  the  prorisloDs  of 
the  Constitution  requiring  the  passage  of 
general  laws  and  forbidding  special  legisla- 
tion In  all  cases  where  general  laws  can  be 
made  applicable.  Pasadena  t.  Stimson,  91 
Cal.  238,  27  Pac.  6(M;  Ex  parte  Bohen,  U5 
Cat.  372, 47  Pac.  55,  36  L.  R.  A.  6l8;  Hauer  t. 
Williams,  118  Cal.  407,  50  Pac.  691;  Bx  parte 
•Sohncke,  148  Cal.  262,  82  Pac.  956,  2  U  B.  A. 
(N.  S.)  613,  113  Am.  St.  Rep.  236,  7  Ann.  Cas. 
475. 

The  petitioner  herein  assails  certain  other 
of  the  aemptlons  found  In  the  provisions  of 
this  act  above  set  forth.  Bat  one  of  these 
requires  tvlef  notice,  namelTt  the  daase  re- 
latLDs  to  the  ezemptioa  of  attorneys  at  law. 
The  language  of  the  (dause  in  questiw  Is  as 
follows:  "Nor  shall  this  act  be  construed 
to  inter^«  In  any  way  with  the  aerTlces  ren* 
dered  by  an  attorney  a.t  law."  In  Tlew  of  the 
fact  that  this  dAuse  occurs  In  the  midst  of  a 
provision  having  relation  to  tbe  exonptlon  of 
persons  performing  the  several  acts  of  deal- 
ing in  or  with  real  estate,  for  which  real  es- 
tate brokers  or  sateamea,  not  being  attorneys 
at  law,  must  procure  licenses,  its  purpose  -is, 
to  say  the  least  of  it,  obscure;  and  since  the 
act  Itself  is  penal  in  its  requirements  that  all 
persons  not  in  the  exempted  classes  who  un- 
dertake to  engage  in  tbe  real  estate  business 
as  brokers  and  salesmen  shall  possess  licens- 
es, and  in  its  i>malties  to  be  imposed  upon 
those  not  having  licenses  so  to  do,  it  might 
plauftlbly  be  argued  that  attorneys  at  law 
conducting  transactions  in  relation  to  real  es- 
tate in  tbe  capacity  of  salesmen,  brokers, 
agents,  or  mortgagees  or  rent  collectors,  are 
by  virtue  of  the  above-quoted  clause  exempt- 
ed from  the  provisions  of  the  act.  We  do 
not,  however,  deem  it  necessary  to  finally 
pass  upon  this  question,  in  view  of  what  has 
been  said  of  the  clearer  invalidity  of  the  act 
upon  the  former  ground;  nor  do  we  deem  it 
necessary  to  discuss  the  other  exemptions  in 
the  act  which  tbe  petitioner  herein  assails, 
nor  in  fact  to  consider  the  other  points  of  at- 
tack made  by  him  upon  the  constitutionality 
ot  the  act  If  It  is  not  in  its  present  form 
a  general  law,  then  the  question  as  to  wheth- 
er or  not  a  general  law  dealing  with  the  same 
subject-matter  would  be  a  valid  exercise  of 
legislative  power  Is  not  at  present  before  this 
court. 

It  is  ordered  that  the  writ  be  upheld,  and 
the  petiti<Hier  discharged. 

We  concur:  ANGELLOm.  a  J.; 
SLOSS,  J.;  WlIiBUB,  J.;  MELVIN,  J.;  VIC- 
TOR E.  SHAW,  Judge  pro  tern. 
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PRINIBR  V.  O.  J.  KUBACH  CO. 
(U  A.  4064.) 

(Supreme  Court  of  California.    March  18, 
lOia) 

1.  Mjjstbb  and  Sebvant  «»258(10)  —  Injd- 
BIES  To  Servant  —  CoNSTRDcriNO  Bdild- 

INQB— MaINTAINIHO    FLOORS  —  PiXADIHO — 

SUITIOIENCT. 
Complaint  alleging  that  plaintiff  was  remov* 
ia^  beams  and  lumber  from  third  door  of  a 
building  under  construction,  that  he  stepped  up- 
on an  imperfect  plank  and  fell  to  the  floor  be- 
low, and  that  the  accid^t  was  caused  by  tbe 
gross  negligence  of  defendant  in  failing  to  pro- 
vide a  Bafe  place  to  work,  sufficiently  calls  de- 
fendant's attention  to  the  qaestion  of  the  suffi- 
ciency of  the  fioor  under  St.  1911,  p.  1112,  re- 
quiring tempwary  floors  in  buildings  ondor  oon* 
etrucdon. 

2.  Mastkb  and  Servant  «»293(6>— Injuries 
TO  Sebvant  — CoNSTBucTiNo  Buildings  — 
HAiNTAiNiHa   Floors  —  Questions  job 

JUBT. 

UDda>  such  complaint,  and  evidoice  that  the 

plank  which  broke  was  10  inches  wide,  that 
the  planks  were  10  inches  apart,  and  that  when 
the  plank  broke  plaintiff  fell  through  a  3-foot 
opeiuiigi  and  that  work  was  being  dime  on  the 
floor  above  tbe  one  on  which  plaintiff  was  wolf- 
ing, it  was  tbe  duty  of  the  court  to  instruct 
the  jury  as  to  the  terms  and  effect  of  St  1911, 
Ph  lll2,  requiring  temporary  floors  in  buildings 
onder  construction. 

3.  MAffrsB  AND  Sebvant  4=9296<3)— Ihjubibs 
TO  Servant— lNSTBt;onoN»—CoNTBiBUTOBT 
Nbolioence. 

Where  the  servant's  complaint  charged  vio- 
lation of  St.  1911,  p.  1112,  requiring  temporary 
floors  in  buildings  under  construction,  instruc- 
tion on  contributory  negligence  was  properly  re- 
fused in  view  of  St  1911,  p.  796,  creating  the 
conclusive  presumptioQ  that  tbe  employ^  was 
not  guilty  of  contributory  negligence  if  viola- 
tion of  statute  contributed  to  the  injury. 

4.  Apfbal  and  Ebbob  «S9l061(2>— Habmlbss 
Ebbob. 

Admission  of  oi>tnion  testimony  showing  that 
the  platform  on  which  servant  was  working  was 
not  strong  enough  to  carry  weight  of  lumber 
piled  thereon,  if  error,  was  not  prcjodicial  to 
master  in  view  of  the  uncontested  fact  that  the 
floor  was  sag^ng. 

5.  Mabtbb  Aim  Sbbtaht  oa>264<4)— Injitbixs 

TO  SKBVAIfT  — CONBTBUCTIKO  BUILDIKOB  — 
BdAINTAIKIKO  .  FLOOBB— BVIDBNOB— Aj>Hn- 
SIBILITT. 

In  asrvanf  a  action  for  injuries  when  a  plank 
broke  and  be  fell  to  the  floor  below,  It  was  not 
error  to  admit  evidence  that  no  floor  was  main- 
tained, aa  required  by  St.  1911,  p.  1112,  though 
not  alleged,  since  such  violation  contributed  to 
the  injury,  because  plaintiff  could  not  have  foU- 
en,  tbongh  a  plank  broke,  had  floor  been 
tight. 

6.  Masteb  and  Sebvant  ^»116@)~lNJi7niBS 
TO  Servant— CoNSTBUOTiON  or  Buixj>ings 
—  Maintaining  Floobs  —  Statutbs  —  Con- 
struction. 

St  1911,  p.  1112,  providing  that  any  bnild* 
ing  more  than  two  stones  hien  in  the  course 
of  construction  shall  have  the  joints,  beams, 
or  girders  of  each  and  every  floor  below  the 
floor  or  level  where  any  work  is  being  done, 
or  about  to  be  done,  covered  by  flooring  laid 
close  together,  or  with  other  suitable  material 
to  protect  workmen  engaged  in  such  building 
from  falling  through  joists  or  girders,  dearly 
contemplates  that  when  in  construction  of  a 
building  a  floor  level  has  been  reached,  and  the 
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Jolsta  and  beams  installed  apon  which  a  floor 
ia  to  Im  laid,  the;  Rhall  be  "covered  with  floor- 
ing laid  close  together,"  before  a  continuance  of 
work  above  the  leTel  of  such  floor. 

7.  Statotbs  «s»190— Conbitbuotion, 

When  intent  ie  given  expression  in  plain 
and  unambiguous  laaguagc,  courts  cannot  add 
to  or  subtract  from  the  act,  anieas  in  order  to 
obviate  impracticable  or  absurd  reaolts. 

In  Bank.  Appeal  from  Superior  Cknirt,  Los 
Angelea  Coonty;  Frederick  W.  Houser, 
Judge. 

Action  b7  Olirer  P.  Frlnier  against  tile  O. 
J.  Kabadk  Con^BDy.  Judgment  tor  plaintiff, 
and  defoidant  appealed,  and  the  Judgm^t 
was  affirmed  in  d^rtmoit.  and  beaiing  In 
bank  was  granted.  Affirmed. 

Haas  it  Dunnigan,  of  Los  Angeles,  for  ap- 
pellant Leo  V.  Toungwortb,  of  Los  Angeles, 
for  respondent 


VI€?rOR  EJ.  SHAW,  Judge  pro  tem.  Ap- 
pellant claiming  that  in  the  opinion  of  the 
department  filed  herein  the  court  had  er- 
roneously held  the  statute  found  at  page 
1112  of  the  Statutes  of  1911  applicable  to  the 
facts  of  the  case,  and  that  by  reason  thereof 
the  coart  properly  instructed  the  Jury,  as 
provided  in  the  Roseberry  Act  that  If  they 
found  that  defendant's  violation  of  said  act 
of  1011  contributed  to  plalntlff'a  injury,  his 
contributory  negligence  was  not  a  ground  of 
defense,  filed  its  petition  for  a  bearing  in 
bank.  The  apj^Iicatlon  was  granted,  and  up- 
on further  consideration  given  the  claim  of 
appellant  we  are  satisfied  with  the  dedslon 
made  in  department 

The  opinion  follows: 

"This  is  an  action  brought  by  an  employ£  to 
recover  for  injuries  received  September  30,  1913, 
in  the  course  of  his  employment,  by  falling 
through  the  third  floor  and  onto  the  second  floor 
of  a  building  under  construction  by  his  em- 
ployer. It  is  required  by  statute  (Stats.  1911, 
p.  1112)  that,  'Any  building  more  than  two 
stories  high  in  the  course  of  construction  shall 
have  the  joists,  beams  or  girders  of  each  and 
every  fioor  below  the  floor  or  level  where  any 
work  is  being  done,  or  about  to  be  done,  cov- 
ered by  flooring  laid  close  together,  or  with 
other  suitable  material  to  protect  workmen  en- 
gaged in  such  building  from  falling  through 
joists  or  girders,'  etc.  'Such  flooring  shall  not 
be  removed  until  the  same  is  replaced  by  the 
permanent  flooring  in  such  building.*  This  re- 
quires all  floors  below  any  floor  under  construc- 
tion to  be  so  covered.  Tbe  main  question  in  the 
case  is  whether  or  not  the  pleadings  raised  is- 
sues which  justified  the  court  in  instructing  the 

jury  as  to  the  duty  of  the  employer  under  said 
aw.  Tbe  plaintiff's  complaint  alleges  that  he 
stepped  upon  a  defective  plank  which  broke, 
and  that  he  was  thereby  precipitated  from  the 
third  to  the  second  floor  of  the  building.  It  will 
be  observed  that  while  the  complaint  speciflcallr 
points  out  tbe  breaking  of  a  defective  plank,  it 
alao  alleges  a  falling  through  a  floor  and  onto 
a  lower  floor.  Plaintiff  alleges  that  he  was 
engaged  in  removing  beams  and  other  lumber 
from  a  landing  on  the  third  floor  of  said  build- 
ing; that  in  so  doing  he  was  obliged  to  step 


upon  the  plank  on  said  floor  provided  for  the 
puniose,  extending  from  girder  to  girder;  that 
said  plank  was  weak  and  defective,  was  knotty, 
cross-grained,  and  imperfect;  that  when  plain- 
tiff stepped  upon  the  plank  it  suddenly  broke 
'and  he  was  precipitated  a  distance  of  IS  feet 
to  the  floor  below';  "'that  the  accident  was  caus- 
ed by  the  gnoss  n^ligence  of  the  defendant  in 
failing  to  provide  a  safe  place  to  work,  and  fail- 
ing to  provide  safe  appliances.'  In  its  answer 
the  defendant  admits  the  breaking  of  the  plank 
and  the  fall  of  the  plaintiff  as  aforesaid,  but 
allies  that  plaintiff  either  knew  or  should  have 
known  of  said  defecta,  if  any,  and  should  have 
known  of  tbe  insufficiency  of  the  plank  to  sus- 
tain the  load  placed  up<Hi  it  It  denies  that 
the  accident  was  caused  by  a  failure  to  provide 
plaintiff  a  safe  place  to  work.  Tbe  complaint 
nowhere  alleges  that  work  was  being  done  on 
the  floor  above  the  floor  in  question,  and  there- 
fore defendant  claims  that  it  was  not  sufficient- 
ly advised  by  the  sllegatltms  of  the  complaint 
that  plaintiff  would  rely  upon  a  violation  of 
said  statute;  but  tbe  real  issue  in  the  case 
was  as  to  the  sufficiency  of  the  floor  upon  which 
the  plaintiff  was  working  at  the  time  he  fell. 

[1-3]  "Tbe  attention  of  the  defendant  was 
sufficiently  drawn  by  the  pleading  to  that  fact 
If  that  question,  under  the  law,  depended  upon 
whether  or  not  the  floor  above  was  one  'where 
work  is  being  done  or  about  to  be  done,'  Uiat 
was  a  matter  of  evidence  to  be  submitted  to 
the  jury  with  all  other  evidence  concerning  the 
sufficiency  of  tbe  floor  to  support  the  plaintiff. 
The  evidence  shows  that  tbe  plank  that  broke 
was  10  inches  in  width that  there  was  an  In- 
terval of  10  or  more  inches  between  planks ; 
that  when  this  plank  broke  there  was  a  space 
of  about  2%  feet  or  8  feet,  through  which  the 
plaintiff  fell;  and  that  work  was  being  done 
on  tbe  floor  above  the  one  on  which  plaintiff 
was  working.  Defendant's  counsel  stoted  on 
the  trial  that  he  would  not  rebut  the  above 
evidence  as  to  the  character  of  the  construction 
of  tbe  platform.  Under  the  issues  and  upon 
tbis  proof  it  was  the  duty  of  the  court  to  in- 
struct the  jury  aa  to  the  terms  and  effect  of 
the  statute  in  question.  Oertoin  of  defendant's 
inatructiona  were  refused,  but  each  of  them  was 
based  upon  tbe  theory  that  contributory  negli- 

§ence  was  a  complete  defense.  But  the  R^e- 
erry  Act  provides  that  'it  shall  be  conclusively 
presumed  that  such  employ6  was  not  guilty  of 
contributory  negligence  in  any  case  where  the 
violation  of  any  statute  enacted  for  the  safety 
of  employes  contributed  to  such  employe's  in- 
jury (Stats.  1911,  p.  796).  and  therefore  de- 
fendant's instructions  were  properly  refused. 
For  the  same  reason  the  modification  of  defend- 
ant's instructions,  complained  of,  on  the  sub- 
ject of  contributory  negligence  and  assumption 
of  risk,  was  proper.    Stats.  1911,  pp.  79U,  1112. 

[4]  "The  only  other  error  complaiued  of  is 
that  of  permitting  a  witness  to  state  bis  opin- 
ion that  the  platform  on  which  plaintiff  was 
working  was  not  strong  enough  to  pile  a  weight 
of  1,200  or  1,400  pounds  upon  it  This  evidence 
bore  upon  the  sagging  of  the  floor  on  wbich 
the  lumber  removed  bv  plaintiff  was  piled.  Tbe 
evidence  could  not  have  prejudiced  the  defend- 
ant iu  view  of  the  uncontested  fact  that  the 
floor  was  sagging,  and  that  it  was  for  this  rea- 
son that  plaintiff  was  directed  to  remove  such 
lumber." 

[I]  In  its  petition  for  rehearing  appellant 
Insists  that  since  tbe  violation  of  tbe  act 
(Stats.  1911,  p.  1112)  was  not  aUeged,  all  tes- 
timony tending  to  establish  snch  fact  should 
have  been  excluded,  and  further,  that  not- 
withstanding the  act  (section  1)  required  that 
the  "Joists,  beams  or  girders  of  each  and 
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erery  floor  below  the  floor  or  level  wliere  any 
work  l8  being  done"  shall  be  "covered  with 
flooring  laid  dose  together  *  *  *  to  pro* 
tect  workmen  engaged  In  sadi  building  from 
falling  through  Joists  ot  girders,"  It  should, 
where  one  falls  through  sach  Jolpts  as  In  the 
instant  case,  be  (xmstrued  as  haviiv  reference 
to  the  floor  next  below.  As  to  the  flrst  prop- 
osition the  cause  of  action  la  based  t^on  the 
specific  act  of  negligence  alleged  in  the  com- 
plaint, and  which,  notwithstanding  the  viola- 
tion of  the  statute,  It  was  necessary  to  prove 
aa  a  contributing  cause  ct  the  Injury.  The 
action  waa  not  based  upon  defendant's  flall- 
ure  to  comply  with  the  statute,  but  defend* 
ant's  act  in  supplying  this  defective  plank 
upon  which  plalntUf  was  required  to  walk. 
Defendant's  fallnre  to  comply  with  the  stat^ 
ute  Is  important  only  In  that  by  reason  of 
such  fact  it.  In  the  opinion  of  the  jury,  con- 
tributed proximately  to  plaintiff's  injury,  and 
hence,  as  provided  in  the  Roseberry  Act,  de- 
prived defendant  of  the  right  which,  but  for 
such  violation.  It  had  to  urge  contributory 
negligence  on  the  part  of  plaintiff  as  a  de- 
fense to  the  action. 

[6,  7]  As  to  the  second  proposition,  the  pur* 
pose  of  the  statute  was  clearly  to  prevent 
Just  such  injuries  as  that  sustained  by  plain- 
tiff, and  which,  presumably,  bad  the  planks 
been  laid  close  together  as  required  by  the 
statute,  would  not  have  occurred,  even 
though  this  plank  10  Inches  In  width  had 
broken.  The  act  clearly  contemplates  that 
when,  in  the  construction  of  a  building,  a 
floor  level  has  been  reached,  and  the  Joists 
and  beams  Installed  upon  which  a  floor  is  to 
be  laid,  they  shall  be  "covered  with  flooring 
laid  close  together,"  before  a  continuance  of 
work  above  the  level  of  such  floor,  to  pro- 
tect all  workmen  ragaged  in  the  building. 
"Where  the  Intent  Is  given  expression  in  plain 
and  unambiguous  language,  the  courts  cannot 
add  to  or  subtract  from  the  act  unless  forced 
to  do  so  Id  order  to  obviate  Impractical 
or  absurd  results."  Estate  of  McDonald,  118 
Cal.  277.  SO  Pac.  399.  It  would  be  absurd  to 
bold  that  the  law  had  reference  to  the  floor, 
not  upon  which  the  employe  was  at  work  and 
through  which  he  fell,  but  to  that  next  below, 
thus  permitting  him  to  fell  the  distance  ot 
one  story.  Hence  in  this  action  to  recover 
damages  due  to  the  negligence  of  the  employ- 
er where  the  failure  to  c<nnply  with  Uie  pro- 
vision contributed  proximately  to  the  injury, 
no  df^ense  could  be  based  npw  the  employe's 
contributory  negligence  for  the  reason  that 
under  the  Employers*  Liability  Act,  as  then 
existing,  such  n^llgoioe  afforded  the  employ- 
er no  defense.  Crabbe  t.  Mammoth  Channel 
O.  Mln.  Co.,  168  Cal.  601, 143  Faa  714. 

The  judgment  la  affirmed. 

We  concur:  ANGELLOTTI,  C.  J.;  WI1> 
BUR,  J.;  MELVIN,  J. 


(IW  Cal.  7JT> 

WAI.KEB  V.  INDUSTRIAli  ACCIDENT 
COMMISSION.    (Sac;  2713.) 

(Suprone  Court  of  California.   March  19, 
1018.) 

L  BIastbb  and  Sebvant  ^=>417(7)— Wobk- 
mkn's  Compensation  Act— Rivikw  of  Com- 

IflSSION's  FlNDINOS. 

The  Industrial  Acddent  Commission's  con- 
elusions  on  guestioDs  of  fact  are  conclusive  ob 
the  Supreme  Court,  except  whoi  without  any 
evidence  to  support  them. 
2.  Mabtbb  and  Sebvant  «=»405(4)— Wobk- 

mbn'8  Coupbnsation  Act— Usual.  "Coubsc 

of  Business  of  Employeb." 
Within  Workmen's  Compensation  Act  (St. 
1918,  p.  279)  i  14,  excluding  from  its  benefits 
one  whose  employmoit  is  "both"  casual,  "and 
not"  in  the  usual  course  of  business  of  the  em- 

Eloyer,  testimony  that  the  keeper  of  a  lodginf 
ouse  was  in  the  habit  of  employing  some  ooe 
off  and  on  to  help  out  the  chambermaid, 
takius  up  carpets  and  matting  and  deaninf 
walls,  transoms,  windows,  and  curtains,  heU 
to  warrant  conclusion  that  employment  of  one 
so  engaged  was  in  the  usual  course  of  business 
of  the  employer;  "course  of  business  of  employ- 
er" covering  the  normal  operatitms  which  form 
part  of  the  ordinary  bunDess  carried  on,  snd 
not  including  incidental  and  occasional  opera- 
tions having  for  their  purpose  the  preservation 
of  the  premises  or  the  applisnces  used  in  the 
business. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phraser  First  and  Second  Swiss,  Course 
of  Business.] 

In  Bank.  Ai^licatlon  by  Pearl  P.  Walker 
for  writ  of  review  against  the  Industrial  Ac- 
cid^  Commisalon.  Award  affirmed. 

Webster,  Webster  &  Blewett.  of  Stockton, 
for  petitioner.  Christopher  M.  Bradley,  ol 
San  Francisco  (Warren  H.  Plllsbury,  of  Oak- 
land, of  counsd),  fbr  respondent  Max 
Grimm,  at  Stockton,  fOr  Louis  J.  Robinson. 


SLOSS,  J.  Certiorari  to  review  an  award 
of  the  Industrial  Accident  Commission.  The 
petitioner.  Pearl  P.  Walker,  conducted  at 
Stockton  a  lodging  house  containing  17 
rooms.  The  applicant,  Louis  J.  Rubinson. 
was  employed  by  Miss  Walker  to  do  certain 
work  In  cleaning  the  house,  and  while  so 
occupied  met  with  an  accidental  Injury  whldi 
destroyed  the  sight  of  one  of  his  eyes. 

Section  14  of  the  Workmen's  Compensa- 
tion Act  excludes  from  the  benefits  of  the 
law  any  person  "whose  employment  is  both 
casual  and  not  in  the  usual  course  of  the 
trade,  business,  profession  or  occupation  of 
his  employer."  The  commission  found  that 
Robinson's  employment  was  casual,  but  that 
It  was  In  the  usual  course  of  the  business  or 
occupation  of  the  petitioner.  It  is  contend- 
ed, and  this  is  the  sole  point  made,  that 
there  was  no  evidence  to  support  the  latter 
part  of  this  finding. 

[ij  Our  authority,  with  respect  to  the  com- 
mission's conclusions  on  questions  ot  fact, 
goes  no  further  than  to  permit  the  annul- 
ment of  an  award  where  the  commission's 
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finding  (tf  a  fact  Is  witbont  any  erideoce 
wbatever  to  stqtport  it  Wbere  tbere  la  a 
conflict  in  tbe  testimony,  or  wbere  opposing 
inferences  may  reasonably  be  drawn,  tbe 
commission  Is  the  final  arbiter. 

[2]  The  evidence  embodied  in  tbe  record 
Indicates  that  it  was  a  necessary  part  of  pe- 
titioner's business  to  keep  the  rooms  and  hall- 
way of  her  lodging  bouse  in  a  state  o€  clean- 
liness and  good  ordw.  A  ^mbermald  was 
employed  contlnuoualy.  The  maid  was,  how- 
erer,  not  able  to  do  lUl  the  work,  and  her  ef- 
forts had  to  be  anpplemented  by  a  man  call- 
ed in  fnun  time  to  tlmfe  The  work  for 
which  Boblnson  was  engaged  was  the  taking 
up  of  carpets  or  matting,  and  the  deaidng  <ft 
walls,  transoms,  'irlndows,  and  curtains. 
Ulss  Walker  herself  testified  that  she  was 
in  tbe  habit  of  en^loyii^  some  me  to  do  that 
kind  of  work  occasionally,  ai^  tbe  chamber- 
maid stated  that  ever  since  Boblnson's  in- 
jury another  man  had  been  doing  similar 
work  off  and  on.  This  tesUmoiv  warranted 
tbe  concluston  that  the  empl<^ment  of  Bob* 
Inson  was  in  tbe  "usual  course  of  the  busi- 
neo^  of  the  petitioner.  The  case  is  not  Ukd 
those  <^ted  by  petitioner,  in  whidi  occasional 
repairs  or  overhanlli^  were  bdd  not  to  be 
covered  by  this  phrase.  Various  cases  of 
this  kind,  involving  a  omstrucUon  of  the 
Ei^Ush  act,  were  reviewed  by  us  In  London 
A  Lancashire  6.  ft  A.  Co.,  173  Cal.  642,  161 
Pac.  2,  and  we  there  said : 

"In  cases  arising  under  that  act  the  expres- 
flion  ['ooQTse  of  bnriness  of  the  employer]  is 
l^eld  to  cover  the  normal  operations  which  form 
part  of  the  ordinary  busiaess  carried  on,  and 
not  to  include  incidental  and  occasional  opera- 
tions having  for  their  purpose  the  preservation 
of  the  premises  or  the  appliances  used  In  the 
business." 

It  would  not  be  questioned  that  the  cham- 
bermaid, In  doli^  the  cleaning  whldi  fell 
within  her  province,  vras  engaged  in  normal 
operations  forming  part  of  the  employer's 
ordinary  business.  There  was  no  essential 
difference  in  character  betweoi  her  work 
and  that  done  by  Boblnson.  One  was  as 
necessary  in  the  conduct  of  the  business  as 
the  other,  and  neither  was  Incidental,  In  the 
sense  in  which  that  term  was  used  In  the 
passage  just  avoted.  The  only  distinction 
is  that  the  maid's  work  was  done  dally, 
while  that  of  the  man  was  called  for  at  In- 
tervals. But  the  Intermittent  character  of 
the  employment  is  not  of  Itself  snflSclent  to 
exclude  it  from  the  purview  of  the  statute. 
Section  14  does  not  except  onptoyments  that 
are  casual  simply,  but  those  that  are  both 
casual,  and  not  in  the  usual  course  of  the 
business. 

The  awaid  is  affirmed. 

We  concur:  ANOELLOTTI,  a  J.;  WIL- 
BUR,  J.;  MELVIN,  J.;  VICTOR  B.  SHAW, 
Judge  pro  teni. ;  RIOHAKOS,  Jndge  protem. 


aft  Ota.  7401 

RAWLINOS  T.  rtrSTBB.    (L.  A.  4131^ 

(Supreme  Court  of  California.    March  IS, 
1918:) 

1.  Appeal  and  Bbbob  «s>1011(1)— Fiiidxngb 

OF  Fact— CoNrLicTiNO  Bvidencb. 
There  being  ample  evidence  to  support  find- 
ing that  injury  to  rider  of  motorcjrde  to  colll- 
sioQ  with  auto  was  caused  by  negligence  in  op- 
eration of  auto,  it  cannot  be  disturbed  on  ap- 
peal, for  conflicting  evidence. 

2.  Appeal  and  Ebrob  «=3l071(^— Habuubss 
BsROB— Absekcb  of  Findino. 

Failure  to  find  on  tbe  issue  of  plaintiff  hav- 
ing paid  out  money  for  medical  attendance,  as 
alleged  in  complaint,  tbere  being  no  evidence  in 
support  thereof,  could  not  prejudice  defendant. 

3.  Appeal  and  Bbbob  «=3l050(l)— Habmlbss 
Brbob— Admission  of  Bvide:?cb. 

Any  error  In  admissioa,  in  the  case  of  col- 
lision of  motorcycle  and  auto  in  a  city,  of  coun- 
ty traffic  ordinances,  was  not  prejudicial;  their 
proTisioofi  being  substantially  the  same  as  those 
of  the  motor  vehicle  act. 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Wm.  D.  Dehy, 

Judge. 

Action  by  Carroll  Rawlings,  a  minor,  by 
Mary  Peck,  his  guardian  ad  litem,  against 
Jo&  Fuster.  From  adverse  judgment  and 
order,  defendant  appeals.  Affirmed. 

J.  U  Fleming  and  W,  S.  Knott,  both  of  Los 
Angeles,  for  appellant.  J.  Walter  Hanby,  of 
Los  Angeles,  for  respondent 

VIOTOB  E.  SHAW.  Judge  pro  tern.  Action 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  sustained  by  reason  of 
defendant's  negligence  In  operating  an  auto- 
mobile with  which  plaintiffs  motorcycle  col- 
lided. Judgment  went  for  plaintiff,  from 
which,  and  an  order  denyli^  his  motion  for 
a  new  trial,  defendant  appeals. 

[1]  The  appeal  Is  wholly  without  merit  As 
usual  In  Buch  cases,  there  is  a  sharp  conflict 
of  evidence.  That  of  plalntiCT,  In  accordance 
with  which  the  court  made  Its  findings,  clear- 
ly tends  to  show  that  the  accident.  In  the 
absence  of  any  negligence  on  the  part  of 
plaintiff,  was  due  to  defendant's  act  In  neg- 
ligently operating  his  car  on  the  wrong  side 
of  the  highway  contrary  to  the  provisions  of 
the  motor  vehicle  act  Since  we  cannot  weigh 
ccmfllctlng  evidence,  It  would  be  an  Idle  task 
to  review  the  same.  SuflSce  It  to  say  there  Is 
ample  testimony  to  support  the  Qnding  that 
the  Injury  was,  as  alleged  In  the  complaint 
caused  by  defendant's  negligence  In  operating 
his  car,  and  that  plalntlfr  was  not  charge- 
able .with  any  negligent  act  contributtag 
to  his  Injury. 

The  court  fixed  the  damage  sustained  by 
plaintiff  at  the  sum  of  $1,000.  The  injuries 
sustained  by  plaintiff  appear  to  have  been 
of  a  serious  and  permanent  nature,  and,  other 
'than  the  bare  suggestion  of  appellant  there 
Is  nothing  In  the  record  to  Indicate  that  the 
sum  BO  awarded  is  excessive. 

[2]  While  plaintiff  alleged  that  he  paid  out 
fSO  for  medical  attendance,  no  evidence  was 
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offered  in  support  thereof;  bence  the  follnre 
of  the  court  to  find  upon  such  Issue  could  ia 
no  event  prejudice  the  rights  of  defeudBut 

[3]  Conceding,  as  claimed  by  appellant, 
that  dnce  the  accid^t  occurred  In  the  city  of 
Burbank  the  court  erred  Id  admitting  in 
evidence  parts  of  certain  traflBc  ordinances  of 
the  c(>unty  of  Los  Angeles,  nevertheless  no 
prejudice  resulted  therefrom,  for  the  reason 
that  the  provisions  of  the  ordinance  so  re- 
ceived In  evidence  related  to  matters  covered 
by  the  motor  vehicle  act  and  as  to  which  the 
provisions  are  substantially  the  same. 

The  judgment  and  order  are  affirmed. 

We  concur:  WILBUR.  J.;  MELVIN,  J. 

(177  Cal,  728)  '  " 

HOUSEL  T.  PACIFIO  ELECTTRIO  RT.  CO. 
THOMSON  T.  SAME. 
(U  A.  4147.  4148.) . 

(Sapreme  Court  of  California.   Mardi  18, 

1918.) 

ApPEAZ.  AMD  Ebbob  '«»1008(2)— Rkview— 
FiNuiNos  or  Nbouqence. 
Whether  the  motomeer  of  a  car,  passeogers 
in  which  were  injured  by  its  coUision  with  a 
waeoQ,  was  negligent  in  procecdtng,  rather  than 
standing  still  or  retreating,  wlicn  confronted 
with  meeting  a  heavily  loaded  runaway  team 
on  a  steep  grade,  was  a  question  for  the  court 
trying  the  case  without  a  jury^  its  finding  on 
which  cannot  be  disturbed,  it  being  impossible 
to  say  it  is  not  supported  l(j  substantial  «vl- 
dence. 

Department  2.  Appeals  from  Saperior 
Court,  Los  Angeles  County;  Frank  a.  Fln- 
layson.  Judge. 

Actions,  am  bj  Dora  B.  Housel,  ttie  other 
by  Lydla  A.  Thomson,  against  the  Padflc 
Electric  Railway  Company.  From  adverse 
Judgments  and  orders;  defendant  appeals. 
Affirmed. 

Frank  Karr,  R.  C.  Gortner,  A.  W.  Ash- 
bum,  and  W.  R.  Millar,  all  of  Los  Angeles, 
for  appellant  F.  McD.  Spencer,  Thomson  & 
Spencer,  Hlckcox  ft  Crenshaw,  and  Foster  C. 
Wright,  ell  of  Los  Angeles,  for  respondents. 

WILBUR,  J.  The  plaintiffs  were  Injured 
in  a  collision  between  a  runaway  hay  wagon 
and  the  street  car  of  the  defendant  corpora- 
tion, upon  which  they  were  riding  as  passen- 
gers.. The  cases  were  tried  before  the  court 
without  a  jury;  Judgment  was  rendered  for 
the  plaintiff  in  each  case,  and  the  matter  Is 
before  us  on  appeal  from  the  Judgments  and 
orders  denying  motions  for  a  new  trial. 
These  cases  have  been  t>efore  this  court  on  a 
previous  appeal,  and  the  facts  are  stated  at 
some  length  In  the  opinion  on  that  appeaL 
Housel  V.  Pacific  Electric  Ry.  Co.,  167  Cal. 
246,  139  Paa  73,  51  L.  R.  A  (N.  S.)  1105,  Ann. 
Cas.  1916C,  665.  See,  also,  Thorasoo  v.  Pa- 
cific Electric  Ry.  Co.,  16T  Cal.  795,  139  Pac. 
76. 

The  car  upon  whlcii  the  plaintiffs  were 

riding  was  proceeding  easterly  along  Temple 


street,  Los  Angeles,  up  a  9  per  cent  grade 
from  Fremont  street  A  wagon  loaded  with 
.9,600  pounds  of  baled  bay  was  coming  down 
the  hill  on  the  left-hand  side  of  the  street 
The  brake  of  the  wagon  broke,  the  horses  ran 
down  hill,  the  wheel  horse  oa  the  left-hand 
side  fen,  the  wagon  then  swerved  to  the  1^ 
toward  the  street  car  track  upon  which  de- 
fendant's car  was  approaching,  a  coIllslOD 
occurred,  and  plaintiffs  were  thrown  from 
the  car  and  Injured.  As  we  held  upon  the 
former  appeal,  there  was,  under  the  dtcnm- 
stances,  a  prima  fade  presumption  of  negll^ 
gence  against  the  carrier.  The  findings  state 
in  groit  detail  the  evidentiary  tacts.  It  Is 
argued  tliat  certain  of  tlwse  ''findings'*  are 
not  Buroorted  by  the  evldaice;  that  If  we 
consider  what  the  court  did  find  with  refer- 
ence to  certain  of  the  evidentiary  facts  as 
tru^  and  hold,  as  appelant  claims  we  should, 
that  other  findings  of  the  trial  court  were 
erroneous  because  unsupported  by  ttie  eri- 
dence,  then  the  case  most  be  reversed.  The 
ultimate  question  in  the  ca&e  was  as  to 
whether  or  not  the  defendant  was  negligent 
The  court  found  that  it  was  negligent  If 
specific  findings  made  by  tlie  court  were  in 
ccmfllct  with  that  general  finding,  the  ques- 
tion would  be  different  from  that  presented 
here.  The  defendant's  motomeer,  '-aCtented 
with  the  fact  that  be  was  compelled  to  meet 
a  runaway  team  with  nearly  five  tons  of  hay, 
on  a  ste^  grade,  cojild  have  done  <Hie  of 
three  things— go  ahead,  stand  still,  or  re- 
treat down  hlU.  He  decided  to  go  ahead. 
The  trial  court  held  that  If  be  bad  not  gcme 
ahead,  hut  had  stood  still,  plalntifrs  would 
havB  escaped  injury,  and  therefore  held  that 
he  was  negligent  Appellant  dalms  that  it 
can  be  matbematieally  demonstrated  that 
this  Is  incorrect,  and  that  If  the  car  had 
stopped  as  soon  as  possible  after  the  horse 
fell  and  the  wagon  began  to  swing  to  the 
left,  it  would  have  been  bit  anyway,  and  that 
therefore  the  accident  wfls  ineritahle.  The 
question  whether  or  not  the  motomeer  was 
negligent  In  adopting  the  course  that  he  did 
was  for  the  trial  court.  We  cannot  say  that 
its  conclusion  Is  not  supported  by  substantial 
evidence.  An  analysis  of  the'  testimony 
would  serve  no  useful  purpose. 
The  Judgments  and  orders  are  affirmed. 

We  concur  ;  MELVIN,  J.;  VICTOR  EL 
SHAW.  Judge  pro  tern. 

""^'^^  (177  «■> 

BRANDON  T.  ANOLO-CALTFOKNIA 

TRUST  CO.  et  al    (S.  F.  7654.) 
(Supreme  Court  of  California.   March  12,  1918. 
Rehearing  Denied  April  11,  1918.) 

Building  and  Loan  Associations  ^>42(16) 
—Liquidation  by  Cowasaio neb— Compen- 
sation OF  Custodian. 
St.  1911  (Ex.  Sesa.)  p.  8,  under  which  the 

building  and  loan  commissioner  ia  empowered  to 
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tct,  aftsr  defiaiD«  bis  datles  as  to  an  association 
deemed  unsafe,  and  providing  for  a  Judgment 
approving  or  disapproving  his  action,  provides 
that  if  the  court  shall  approve  and  affirm  his  ac- 
tion, it  shall  operate  as  a  permanent  injunc- 
tion against  further  prosecution  of  its  business 
followed  by  liquidation  until  completed,  but  that 
if  bis  action  be  disapproved,  he  ahall  cause  ex- 
pensea  Incurr^  during  his  occupancy  or  posses- 
sion, including  a  per  diem  compensation  of  the 
custodian,  to  be  paid  from  such  association  • 
funds.  Code  Civ.  Proc  S  1049.  provides  that  an 
action  sliall  be  deemed  pending  until  final  deter- 
mination on  appeal.  Held,  that  the  custodian's 
cause  of  action  (or  compensation  did  not  ac- 
crue till  a  judgment  of  duapproval  became  final 
on  determination  of  an  appeal  therefrom,  and 
that  action  therefor  pending  appeal  was  prema- 
turely commenced. 

Department  2.  Appeal  from  Superior 
Conrt,  City  and  County  of  San  Francisco; 
Franklin  A.  QrifSn.  Judge. 

Action  by  Amanda  C.  Brandon,  adminis- 
tratrix of  the  estate  of  Franc  J.  Brandon, 
against  the  Anglo-Callfornla  Trust  Com- 
pany and  others.  From  a  judgment  for 
plaintiff,  and  from  an  order  denying  motion 
for  new  trial,  the  Trust  Company  and  an- 
other defendant  appeal.  Reversed. 

Gavin  McNab  and  R.  P.  Henahall,  both  of 
San  Francisco,  for  appellants.  Leon  Martin, 
U.  S.  Webb,  and  Robert  W.  Harrison,  all  of 
San  Prandsco,  for  respondents. 

MELVIN,  J.  Two  of  the  defendants,  An- 
glo-Qallfomla  Trust  Company  and  Conti- 
nental Building  &  Loan  Association,  (corpora- 
tions), appeal  from  the  judgment  and  an  or- 
der  denying  their  motion  for  a  new  trial. 

The  focts,  which  are  undisputed,  are  as 
follows:  On  the  Stb  day  of  Angost,  1012. 
following  a  report  made  to  blm  dealing  with 
tbe  status  of  the  Continental  Building  & 
Loan  Affloctatlon.  the  building  and  loan  com- 
missioner ct  California  made  an  examina- 
tion of  the  affair^  boaineas,  and  ccmdltion  of 
tbat  corporation,  and  found  and  determined 
tb&t  It  was  conducting  its  boMness  and  af- 
fairs In  an  unsafe  mannor,  so  as  to  render  Its 
further  proceedings  hazardous  to  tbe  public 
and  to  those  doing  business  with  It  and  to 
those  having  funds  In  its  custody.  This  de- 
termination was  made  under  tbe  authority 
of  section  9  of  an  act  of  Legislature,  found 
in  the  Statutes  of  1911  at  page  607,  as  amend- 
ed, Kxtra  Session  1911,  p.  6.  In  further  at- 
tempted compliance  with  the  act  the  com- 
missioner appointed  Franc  J.  Brandon — ^who 
was  the  original  plalntiCC  In  this  action,  but 
who  has  since  died  and  Is  here  represented 
by  the  administratrix  of  his  estate — cus- 
todian of  all  the  property  and  assets  of  the 
building  and  loan  association.  Thereafter 
the  Attorney  General,  pursuant  to  the  stat- 
ute, commenced  and  conducted  a  proceeding 
for  approval  and  confirmation  of  the  action 
of  the  commissioner.  The  result  after  trial 
was  a  judgment  and  decree  disapproving  of 
tbe  action  of  the  commissioner  In  taking 


possession  of  the  business  and  affairs  of  tbe 
building  and  loan  association. 

The  custodian  claimed,  and  this  Is  a  suit 
to  recover,  compensation  for  93  days  during 
which  he  had  controlled  the  property,  at  the 
rate  of  $8  per  day,  which  was  the  amount 
dxed  by  the  commissioner.  Tills,  after  de- 
ducting a  credit  of  $20  collected  and  retain- 
ed by  tbe  custodian,  amounted  to  $724.  The 
court  gave  judgment  for  this  sum,  and  II 
was  further  found  that  while  tbe  commis- 
sioner was  In  possession  of  the  Continental 
Bnlldlng  &  Loan  Association  he  deposited 
with  tbe  Anglo-Callfornia  Trust  Company 
certain  funds  of  the  said  Continental  Build- 
ing &  Loan  Association ;  that  he  gave  an  or- 
der in  writing  that  said  Anglo-Callfomia 
Trust  Company  pay  to  plaintiff  from  said 
funds  tbe  sum  of  {724,  but  tbat  the  trust 
company  refused  to  comply  with  said  order. 

Both  appellants  contend  that  tbe  judgment 
and  order  are  erroneous  because:  (1)  The 
fees  claimed  cannot  be  due  untli  the  judg- 
ment of  the  superior  court  disapproving  the 
action  of  the. commissioner  has  become  final; 
(2)  because  the  act  under  which  plaintiff's 
predecessor  was  appointed  is  unconstitntion- 
al  In  tbat  It  permits  the  taking  of  property 
without  due  process  of  law,  and  In  that  It  Is 
a  legislative  exercise  of  judicial  functions; 
and  (3)  because  If  any  cause  of  action  tor 
tbe  recovery  of  fees  exist  it  Is  vested  not  In 
tbe  custodian  or  in  bis  representative,  but 
In  tbe  commissioner. 

Tbe  statute  under  wblcb  tbe  building  and 
loan  commissioner  is  empowered  to  act,  after 
defining  his  duties  subsequent  to  taking  pos- 
session of  the  affairs  of  a  building  and  loan 
association  deemed  unsafe,  and  after  provid- 
ing that  the  judgment  of  a  court  shall  be  In- 
voked for  the  approval  or  disapproval  of  bis 
action,  contains  the  following  provisions: 

"If  the  court  shall  approve  and  confirm  the 
action  of  the  commissioner,  such  approval  and 
confirmation  shall  operate  as  a  permanent  in- 
junction against  the  further  prosecution  of  busi- 
ness hy  such  aBsociation,  corporation  or  societr, 
and  the  commissioner  shall  proceed  immediately 
to  liquidate  tbe  business  and  affairs  thereof,  and 
so  eontinne  until  sneh  liquidation  baa  been  com- 
pleted. If  tbe  action  of  the  commissioner  shall 
be  disapproved  by  the  court,  the  commissioner 
Rholl  cause  all  rensonablc  expenses  incurred  by 
him  during  his  occupancy  or  possession  includ- 
ing not  exceeding  eight  dollars  per  diem.  f6r 
each  business  day,  'as  the  compensation  of  the 
custodian,  to  be  paid  from  the  funds  of  such  as- 
sociation, corporation  or  society,  and  immedi- 
ately restore  the  balance  of  the  property  and  as- 
sets thereof  to  tbe  possession  of  the  proper  of- 
ficers." Stats.  1911  (Extra  Sess.)  p.  8. 

When  tbe  action  at  bar  was  instituted  an 
appeal  from  the  judgment  of  disapproval  had 
been  taken  and  was  and  still  Is  pending.  Ap- 
pellant Insists  tbat  until  a  final  judgment  in 
that  proceeding  the  respondent  here  has  no 
standing,  because  In  the  event  of  a  reversal 
of  that  Judgment  now  on  appeal  any  pos- 
sible cause  of  action  which  plaintiff  might 
otherwise  have  will  be  vitiated.  The  very 
basis  of  the  claim  of  tbe  custodian,  say  ap- 
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pellants,  is  a  Judgment  of  the  coart  dlsap- 
ptovlng  the  action  of  tbe  commissioner. 
Wltboat  such  a  judgment,  tbey  say,  the  com- 
missioner has  no  power  under  the  law  to  or- 
der payments  for  the  custodian's  services. 

Section  1049  of  the  Code  of  Civil  Proce- 
dure provides  that  an  action  shall  be  deemed 
pending  until  Its  final  determination  on  ap- 
peal. Accordingly  it  has  been  held  that  a 
cause  of  action  upon  a  Judgment  does  not 
accrue  until  tbe  judgment  becomes  final  and 
admissible  In  evidence.  Feeney  v.  Hinckley, 
134  CaL  467,  66  Pac.  580,  86  Am.  St  Rep. 
290,  An  action  will  not  He  upon  the  bond 
of  a  guardian  until  the  order  settling  his  ac- 
count becomes  final  either  ^y  lapse  of  time 
for  appeal  or  determfnatlon  of  the  appeal,  if 
one  be  taken  (Cook  v.  Ceas,  143  Cal.  221,  77 
Pac.  65),  nor  upon  the  bond  of  an  adminis- 
trator prior  to  an  order  of  the  probate  courl 
determining  his  liability  (Nlckals  t.  Stanley 
146  Cal.  724,  81  Pac.  117).  It  has  even  beefi 
held  that  a  deposition  de  bene  esse  may  be 
taken  after  trial  and  before  determination 
cf  the  appeal.  San  Francisco  Gas  A  Electric 
Company  v.  Superior  Court,  155  CaL  30.  99 
Paa  3S9,  17  Ann.  Cas.  933.  The  same  prin- 
ciple is  illustrated  In  such  cases  as  Bruce  t. 
Bruce,  160  Cal.  28,  116  Pac.  66,  and  Dunphy 
V.  Dunphy,  161  Cal.  87.  118  Pac.  445.  We 
can  see  no  escape  from  the  concludon  sup- 
ported by  the  foregoing  authorities  and  the 
dted  section  of  the  Code  of  CItU  Procedure 
that  the  custodian  would  have  no  ripened 
cause  of  action  until  the  Judgment  of  disap- 
proval should  become  finaL 

The  clear  purpose  of  the  sUtnte  la  to  pro- 
vide that  If  tbQ  action  of  tbe  commlsrtoner 
be  approved  by  the  court,  he  sbalt  liquidate 
the  afFalra  of  the  eoqwratlon.  ^  Is  In  ef- 
fect the  receiver  acting  In  pursuance  of  the 
injunction  against  the  further  prosecution  of 
bnsinesa  by  the  corporatlcn.  and  after  liqui- 
dation he  must  submit  bla  report  thereof  for 
final  approval  by  tb»  court  As  an  officer  of 
tbe  court  he  acta  In  such  case  under  the  bq- 
pervlsion  of  that  tribunal,  but  If  his  action 
be  disapproved  by  the  oouH  be  la  given  the 
right  under  certain  restrictions  contained  In 
the  act  itself  to  compensate  the  custodian. 
His  powers  respecting  payment  of  that  func- 
tionary are  entirely  ditPeroit  under  a  judg- 
ment approving  and  one  disapproving  of 
bis  asfinunption  of  control  of  tbe  corpora- 
tion's affairs.  Hence  it  follows  that  his 
direction  for  payment  of  funds  made  without 
order  of  the  coart  is  only  finally  enforce- 
able when  there  has  been  a  final  decision 
that  his  original  exercise  of  authority  was 
disapproved. 

Kespondents'  counsel  say  that  were  It  true 
that  a  judgment  is  eftective  for  no  purpose 
and  inadmissible  in  evidence  until  It  has 
become  final,  a  judgment  creditor  would  be 
unable  to  recover  by  action  the  Judgment 
debtor's  property  In  the  bands  of  a  fraudu- 


lent transferee,  until  tbe  ultimate  decision  of 
the  original  case  on  appeaL  Such  acdon, 
they  say,  may  be  commenced  Immediately 
upon  the  entry  of  the  original  judgment,  cit- 
ing Sewell  v.  Johnson,  165  Cal.  762,  134  Pac 
704,  Ann.  Cas.  1915B,  645,  and  Jenner  v.  Mur- 
phy, 6  Cal.  App.  434,  92  Pac.  405.  But  those 
cases  and  other  authorities  along  the  same 
line  are  not  in  point  This  is  not  an  action 
by  'a  party  to  enforce  a  judgment  in  his  fa- 
vor or  to  protect  his  rights  as  a  creditor 
from  spoliation  by  a  fraudulent  transfer  of 
the  debtor's  property.  Plaintiff  here  Is  su- 
ing to  enforce  the  order  of  the  commissioner 
for  the  payment  of  money  to  him — an  order 
which  the  commissioner  bad  the  power  under 
the  statute  to  make  only  in  the  event  of  a 
certain  sort  of  judgment  being  entered  In 
the  proceeding  provided  by  the  act  In  ques- 
tion. If  another  sort  of  Judgment  should  be 
entered  the  commissioner  would  be  power- 
less to  order  tbe  payment  of  any  of  the  ex- 
penses of  his  management  of  the  corpora- 
tion's business  except  by  approval  of  the 
court  having  supervision  of  the  proceedings 
for  liquidation.  Until  the  Judgment  becomes 
final  tbe  powers  of  tbe  commissioner  are  un- 
defined. 

As  we  are  persuaded  that  the  action  has 
been  pr«naturely  commenced,  it  is  not  nec- 
essary ft>r  us  to  discuss  the  other  points 
made  by  counsel  in  th^r  brle&. 

The  Judgment  and  order  are  reversed. 

We  concur:  WILBUR,  J.;  VICTOR  B. 
SHAW,  Judge  pro  tem. 

an  CaL  8M) 
Ex  parte  LEE.    (Cr.  2126.) 
(Supreme  Court  of  California.   March  8.  1918.) 

1.  CoNffirrcnoNAi,  Law  iS=»55  —  InDETBBHi- 
NATH  Sen  TEH  CE— Validity  of  Statdtes. 

Pen.  Code,  j  1188,  providinp  for  Indetermi- 
nate sentences  in  offenses  punishable  by  impris- 
onment in  a  reformatory  or  in  a  state  prison, 
and  giving  the  reformatory  or  prison  author- 
ities power  to  determine  after  expiration  of  the 
minimam  term  what  length  of  time  such  prison- 
er shall  be  confined,  does  not  violate  Const  art 
3,  S  1,  providing  for  the  division  of  the  state 
Into  the  executive,  legislative,  and  judicial  de- 
partments, and  prohibiting  the  exerdse  of  the 
powers  of  one  department  by  dther  of  the  oth- 
ers: such  act  constituting  neither  a  delegatioa 
of  legislative  nor  judicial  functions. 

2.  CoNSTinmoNAL  Law  ^=>208  —  Criminal 
Law  «s>1206(3}— INDETKBUXHATC  iiaimuic>- 
jES— Ex  Post  Facto  Laws. 

Such  provision  is  ex  post  facto  as  to  a  per- 
son convicted  for  a  crime  committed  prior  to  ita 
enactment,  since  it  substitutes  tbe  discretion  of 
the  board  of  prison  directors  for  the  statutory 
right  formerly  existing  to  credita  for  good  be- 
havior during  imprisonment 

3.  CaiMiNAi.  Law  •£=31184  —  InDnxBuutATi 
Sentences— KE8EKTENCE. 

Pen.  Code,  S  1168.  effective  July  27,  1917, 
provides  for  tbe  imposition  of  Indeterminate  sen- 
tences. Sections  12  and  IS  provide  that  the 
term  of  imprisonment  shall  be  fixed  by  the 
court.  Secaon  15SS  provides  deductions  from 
the  terms  so  fixed  ot  oreditk  for  good  ctuiducc 
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when  earaed.  Defeodant  was  coDvictea  and 
given  an  indeterminate  sentence  for  a  crime 
committed  prior  to  the  passage  of  section  1168, 
which  therefwe  was  ex  post  facto  as  to  him. 
Held  that,  section  1168  not  repealing  sections 
12.  13,  and  15SS  hj  implication,  as  to  him,  de- 
fendant might  be  sentenced  thereunder  as 
thongh  no  sentence  ander  the  indeterminate  sen- 
tence law  had  beiai  imposed. 

In  Bank.  Petition  by  Charles  Lee  for  writ 
of  habeas  corpus.    Petition  denied. 
See,  also,  172  Pac.  158. 

W.  D.  U  Held,  of  Ufelah,  and  Fred  S.  How- 
ell, of  Petaluma  (E^wln  V:  McKenzle  and 
Hyman  Levin  and  William  F.  Herron,  all  of 
San  Francisco,  amlcl  curlie),  for  petitioner. 
U.  S.  Webb,  Atty.  Gen.,  and  John  H.  Rlordan. 
Deputy  Atty.  Qen.,  for  respondent 

WILBUR,  J.  On  October  B,  1917,  the  petl- 
tl<mer  was  sentenced  attta  verdict  for  man- 
slaughter committed  May  16, 1917.  This  sen- 
tence is  what  is  known  as  an  indeterminate 
sentence,  and  was  tbat  the  petitioner  be 
punished  by  Imprisonment  "In  the  state  prls- 
son  at  San  Qnentln  for  the  term  of  from 
one  to  ten  years."  This  sentence  was  ob- 
Tionsly  imposed  under  the  provisions  of 
section  116S  of  the  Penal  Code  (Stats.  1917, 
p.  666),  approved  May  18,  1917,  and  which 
went  Into  effect  July  27, 1017,  providing  that : 

**Every  person  convicted  of  a  public  offense, 
for  which  public  offense  punishment  by  impris- 
onment in  any  reformatory  or  the  state  prison 
is  now  prescribed  by  law,  if  such  convicted  per- 
son shall  not  be  placed  on  probation,  a  new 
trial  granted,  or  imposing  of  sentence  suspend- 
ed, shall  be  sentenced  to  be  confined  in  the  state 
prison,  but  the  court  hi  Imposing  such  sentence 
shall  not  fix  the  term  or  duration  of  the  period 
of  imprisoupient" 

"(b>  It  is  hereby  made  the  duty  of  the  warden 
of  the  state  prison  to  receive  such  person,  who 
shall  be  confined  until  duly  released  as  provided 
for  in  this  act ;  provided,  that  the  {leriod  of 
such  confinement  shall  not  exceed  the  maximnm 
or  be  less  than  the  minimum  term  of  imprison- 
ment provided  by  law  for  th^  public  offense  of 
whi<di  Such  person  was  convicted.  •   •  • 

"(d)  The  governing  authority  of  the  reforma- 
tory or  prison  in  which  such  person  may  be  con- 
fined, or  any  hoard  or  commission  that  may  be 
hereafter  given  authority  so  to  do,  shall  deter- 
mine after  the  expiration  of  the  minimum  term 
of  imurisonment  has  expired,  what  length  of 
time,  if  any,  such  person  shall  be  confined,  un- 
lesB  the  sentence  be  sooner  terminated  by  com- 
mutation or  pardon  by  the  Governor  of  the 
■tate;  and  if^it  be  determined  that  such  per- 
son BO  sentenced  be  released  before  the  expira- 
ti<Hi  of  the  maximum  period  for  which  he  is 
sentenced,  then  such  person  shall  be  released 
at  such  time  as  the  governing  board,  commission 
or  other  authority  may  determine. 

"(e)  The  state  board  of  prison  directors  shall 
ma^e  all  necessary  rules  and  regulaticms  to  car- 
ry out  the  provisicois  of  this  act  not  inconsistent 
therewith,"  etc. 

[1]  Petitioner's  first  contention  is  that  this 
atatnte  Is  violative  of  article  3,  {  1,  of  the 
Constitution  of  California,  providing  for  the 
division  of  the  state  government  Into  three 
separate  departments,  executive,  legislative 
and  Judicial,  and  prohibiting  the  exercise  of 
the  powers  of  one  of  these  departments  by 
eltber  of  the  others,    la  determining  this 


question  and  the  other  questions  raised  by  the 
petitioner  It  Is  necessary  to  consider  the  na- 
ture and  purposes'of  the  Indeterminate  sen- 
tence law.  It  is  generally  recognized  by  the 
conrts  and  by  modern  penologists  that  the 
purpose  of  the  Indeterminate  sentence  law. 
like  other  modem  laws  In  relation  to  the  ad- 
ministration of  the  criminal  law.  Is  to  miti- 
gate the  punishment  which  would  otherwise 
be  Imposed  upon  the  offender.  These  laws 
place  emphasis  upon  the  reformation  of  the 
offender.  They  seek  to  make  the  punishment 
fit  the  criminal  rather  than  the  crime.  They 
endeavor  to  put  before  the  prisoner  great 
incentive  to  well-doing  In  order  that  his  will 
to  do  well  should  be  strengthened  and  con- 
firmed by  the  habit  of  well-doing.  Instead  of 
trying  to  break  the  will  of  the  offender  and 
make  him  submissive,  the  purpose  is  to 
strengthen  bis  will  to  do  right  and  lessen  his 
temptation  to  do  wrong.  If  the  purpose  of 
the  law  is  to  mitigate  the  punishmeut,  the 
law  Is  not  ex  post  facto,  unless  It  can  clearly 
be  seen  that,  notwithstanding  the  beneficence 
of  the  law,  it  may  result  In  the  Individual 
case  In  depriving  the  prisoner  of  some  well- 
defined  right  It  has  uniformly  been  held 
that  the  Indeterminate  sentence  is  In  legal 
effect  a  sentence  for  the  maximum  tenn.  It 
Is  on  this  basis  that  such  sentences  have  been 
held  to  be  certain  and  definite,  and  therefore 
not  void  for  uncertainty.  State  v.  Perkins, 
143  Iowa,  66,  60,  120  N.  W.  62.  21  L.  R.  A. 
(N.  S.)  931,  20  Ann.  Cas.  1217,  and  cases  there 
cited;  State  v.  Tyree,  70  Kan.  203,  209.  78 
Pac.  525,  3  Ann.  Cas.  1020;  Woods  v.  State, 
130  Tenn.  100,  113,  169  S.  W.  558,  L.  R.  A. 
1915F,  631 ;  Commonwealth  v.  Ealck,  239  Pa. 
533,  642,  87  Atl.  61,  and  cases  there  dteU.  In 
answering  the  claim  that  the  authority  vest- 
ed by  the  indeterminate  sentence  law  In  the 
board  of  prison  directors  is  a  delegation  of 
either  le^slatlve  or  Judicial  powers  to  an  ex- 
ecutive body,  it  is  pointed  out  that  the  legis- 
lative function  is  filled  by  providing  the  sen- 
tence which  Is  to  be  Imposed  by  the  Judicial 
branch  upon  the  determination  of  the  guilt  of 
the  offender.  This  Is  done  by  the  enactment 
of  the  Indeterminate  sentence  law.  Tlie  Judi- 
cal branch  of  the  government  is  intrusted 
with  the  function  of  determining  the  guilt  of 
the  Individual  and  of  imposing  the  sentence 
provided  by  law  for  the  offense  of  which  the 
Individual  has  been  found  guilty.  The  actual 
carrying  out  of  the  sentence  and  the  applica- 
tion of  the  various  provisions  for  ameliorat- 
ing the  same  are  administrative  in  character, 
and  properly  exercised  by  an  administrative 
body.  In  answering  the  contention  that  the 
indeterminate  sentence  law  delegated  Judi- 
cial authority  to  the  prison  directors,  Uie 
Supreme  Court  of  New  Jersey  said : 

"The  foundation  underlying  the  argument  Is 
palpaUy  nnsound.  The  pronouncing  of  a  sen- 
tence is,  undoubtedly,  a  judicial  act  But  the 
punishment  which  the  sentence  pronounces 
comes  from  tiie  law  itself.  As  Blackstone  truly 
expressed  it  under  the  head  of  'Judgment  and 
Its  Consequences,'  the  conn  must  pronounce 
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that  judgment  wMcb  the  law  hsth  annexed  to 
the  crime.*"  State  t.  Dogan,  84  N.  J.  Iaw, 
603,  309,  89  AtL  681,  694.  • 

The  Snprffioe  Court  of  the  state  of  Teanes- 
see  In  answerlog  the  contraitloa  thqt  the  In- 
determinate sentence  law  delated  the  legis- 
lative aatbority  to  the  boaid  of  prison  dtreo 
tors  said: 

"The  powers  conferred  are  In  no  sense  a  dele> 
gation  of  legislative  authority.    The  act  does 

not  attempt  to  confer  on  the  board  the  power 
to  fix  the  punishment  that  any  given  crime  shall 
bear.  The  act  Itself,  In  effect,  becomes  a  part 
of  every  jodgmoit,  and  the  board  only  one  of  a 
series  ct  agencies  for  the  ezecutiOD  of  the  judg- 
ment The  Legislature  declared  by  previous 
statutes  that  the  period  of  confinement,  aside 
from  certain  crimes  not  pertinent  here,  should 
Ue  between  a  maximum  and  a  minimum;  the 
ascertainment  of  the  exact  period  between  the 
two  being  left  for  the  jury  in  each  case.  Under 
the  present  statute  the  punishment  is  fixed  at  a 
manmum,  subject  to  diminution  below  that 
number  oe  years,  after  the  minimum  shall  have 
been  served,  through  the  operation  of  a  certain 
discretion  vested  in  the  board  of  prison  commis- 
fiioners.  *  *  *  It  is  impossible  to  see  any 
element  of  legislation  In  the  power  so  to  be  ex- 
ercised by  the  commiasioners.  There  is  a  striking 
similarity  between  the  nowers  here  conferred  on 
the  board  and  the  autUority  granted  to  prison 
officials  under  good  time  statutea,  which  have 
generally  been  held  constitutional.  It  is  true 
the  Legislature  of  our  state  fixes  the  terms  on 
wbiOh  the  prisoner  is  entitled  to  good  time,  and 
how  much  good  time  shall  be  allowed  each  year 
(Acta  of  1897,  c.  125,  S  24),  and  it  has  been 
held  to  be  a  right  which  cannot  be  denied  him ; 
but  still  there  may  be  s  deduction  from  good 
time  earned  for  subsequent  bad  conduct,  and 
there  is -a  discretion  in  the  t^cers,  depending 
on  their  judgment  as  to  whether  he  has  obeyed 
the  rules  of  the  prison." 

For  the  foregoing  reasons  the  wel^t  of  au- 
thority is  to  the  effect  that  Indeterminate 
eeutence  laws  do  not  violate  constltutioDal 
provisions  such  as  ours  (article  3,  §  1)  provid- 
ing for  a  segregation  of  governmental  powers 
Into  the  three  departments,  legislative,  execu- 
tive and  judidaL  Territory  of  Hawaii  t. 
Armstrong,  22  Hawaii,  S26;  Kansas  v.  Page, 
60  Kan.  6ftl,  57  Pac.  514;  State  v.  Dugan, 
supra ;  Woods  v.  State,  supra;  George  v. 
People,  167  111.  647,  47  N.  E.  741;  State  of 
Iowa  V.  Duff,  144  Iowa,  142.  122  N.  W.  829, 
24  L.  R.  A  (N.  S.)  625,  138  Am.  St  Ren 
269;  People  v.  Adams,  176  N.  Y.  351,  68  N.  E. 
636.  63  U  R.  A.  406,  98  Am.  St  Rep.  675. 
These  decisions  were  rendered  before  the 
enactment  of  the  law  in  California,  and  this 
fact  should  be  c<msldered  in  detcrmluing 
whether  the  statute  Is  so  clear  a  violation 
of  this  general  provision  In  regard  to  the 
division  of  the  government  Into  departments 
as  to  re(julre  us  to  hold  It  to  be  unconstitu- 
tional. For  the  foregoing  reasons  we  bold 
that  the  provisions  of  section  116S  of  the 
Penal  Cmie  do  not  violate  article  8,  |  1,  of 
the  Constitution. 

[2]  Petitioner  claims  that  the  Indetermi- 
nate sentence  law  (section  1168,  Pen.  Code) 
Is  unconstitutional  as  to  him  for  the  reason 
that  it  la  ex  post  facto.  This  contention  Is 
based  upon  the  fact  that  at  the  time  the 
offense  was  committed  section  1588  of  the 


Penal  Code  provided  for  a  reduction  from 
the  full  term  of  the  sentence  Imposed  by  the 
court  of  certain  credits  for  good  behavior 
during  imprisonment,  which,  in  the  case  of 
the  petitioner,  would  reduce  the  maximum 
term  of  Imprisonment  from  ten  years  to  six 
years  and  Ave  months  In  the  event  that  he 
earned  full  credit  for  good  behavior.  The 
Question  resolves  Itself  Into  this,  Does  the 
indeterminate  sentence  law  substitute  the 
will  and  discretion  of  the  board  of  prison 
directors  as  to  the  time  when  the  prisoner 
Is  to  be  released  for  the  fixed  right  to  a  de- 
duction from  his  term  for  good  coodnct? 
If  it  substitutes  the  discretion  of  the  board 
of  prison  directors  for  the  stattitory  right, 
then  we  must  bold  the  law  ex  post  factOt 
even  though  the  board  of  prison  directors  In 
tlie  exercise  of  their  discretion  might  deal 
more  favorably  with  the  prisoner  than  be 
would  be  entitled  to  under  the  law  giving 
him  definite  credits  for  good  conduct  We 
are  satisfied  that  It  was  the  intention  of  the 
Legislature  In  adopting  the  plan  of  indete^ 
minate  sentence  to  do  away  with  the  legis- 
lative plan  theretofore  In  force,  by  whldi 
certain  fixed  credits  for  good  oondnct  were 
given.    This  law  provides  that: 

"ThB  governing  authority  of  the  •  •  • 
prison   •   •   •  determine  •   •   •  whtt 

length  of  time  *  *  •  such  person  shall  be 
confined,  unless  the  sentence  be  sooner  termi- 
nated by  commutation  or  pardon  by  the  Gov- 
ernor of  the  state;  and  if  it  be  determined  that 
such  person  so  sentenced  be  released  before  the 
expiration  of  the  maximum  period  for  which  he 
is  sentenced,  then  such  person  shall  be  released 
at  such  time  as  the  governing  board,  commis- 
sioD  or  other  authority  may  determine." 

If  the  board  of  the  prison  does'not  fix  the 
length  of  time  which  the  prisoner  is  to  serve 
until  the  time  they  are  ready  to  grant  him 
his  discharge,  there  Is  obviously  no  opportu- 
nity for  the  (S>eratlon  of  the  good  credit  sys- 
tem, for  the  prisoner  Is  immediately  and 
completely  released.  Oa  the  other  hand.  If 
they  fix  a  future  Clme  for  his  release,  If  the 
law  concerning  credit  for  good  conduct  ap- 
plies, then  the  prisoner  will  not  be  released 
"at  such  time  as  the  governing  board  may 
determine,"  but  at  some  time  before  that 
time  has  arrived.  Subdivision  "f '  provides 
for  a  release  In  any  event  "on  serving  the 
maximum  punishment  provided  by  law  for  the 
offense  of  which  such  person  was  convicted." 
This  law  then  provides  that  the  prisoner 
shall  serve  the  maximum  term  unless  before 
that  time  the  board  fixes  a  shorter  time  and 
grants  a  release.  For  this  reason  the  law 
Is  unconstitutional  and  ex  post  facto  as  to 
the  petitioner,  whose  offense  was  committed 
before  the  enactment  of  the  law.  Murphy  v. 
Commonwealth,  172  Moss.  264»  52  B. 
505,  43  L.  R.  A  154,  70  Am.  St  B^.  266; 
State  V.  Tyree,  supra. 

[3]  It  does  not  follow,  however,  that  the 
petitioner  is  entitled  to  his  discharge,  for  i^ 
as'  we  hold,  the  indeterminate  sentence  law 
Is  not  applicable  to  him  because  ex  post  factOb 
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there  remains  ample  provision  for  his  sen- 
tence and  imprisonment  under  the  law  as  it 
stood  at  the  time  of  the  commission  of  the 
crime.  Sections  12  and  13  of  the  Penal  Code 
provide  tliat  the  term  of  the  Imprisonment 
shall  be  Qxed  by  the  coart.  Section  1191  et 
seq.,  Penal  Code,  provide  the  method  and 
manner  of  Imposing  sentence,  and  E^ctlon 
1588  of  the  Penal  Code  provides  deductions 
from  the  term  so  fixed  by  the  court  of  credits 
for  good  -  conduct  when  earned.  Ncme  of 
these  sections  is  expressly  repealed  by  see- 
tlon  1168,  Penal  Code,  and  they  are  repealed 
by  implication  only  so  far  as  section  1163 
Is  inconsistent  therewith.  As  we  hold  that 
this  latter  section  does  not  apply  to  persons 
'convicted  of  offenses  committed  previous  to  Its 
enactment,  because  ex  post  facto  as  to  them, 
it  follows  that  as  to  such  persons  there  Is 
no  repeal  by  Implication  of  sections  12,  13, 
and  1588.  Having  been  tried  and  found 
guilty  of  the  crime  of  manslaughter,  as  ap- 
pears from  the  return  to  the  writ,  the  peti- 
tioner is  not  entitled  to  an  absolute  dis- 
cbarge, but  must  be  returned  to  the  superior 
court  of  Mendocino  county  for  sentence. 
Section  14SSv  Pen.  Oode.  Seotlon  imi.  Penal 
Code,  providing  that  a  new  trial  should  be 
granted  unless  judgment  is  pronounced  with- 
in the  time  limited  in  section  1191,  Penal 
Code,  has  no  application  to  a  case  of  this 
kind,  is  which  a  sentence  has  been  imposed. 

It  Is  ordered  that  the  warden  of  the  state 
prison  at  San  Quentln  deliver  the  petitioner 
to  the  sheriff  of  the  county  of  Mendocino, 
to  whose  custody  he  is  remanded,  for  Judg- 
ment by  the  gnperior  court  upon  the  convle- 
tlon. 

We  concur:  ANGBI/LOTTI,  a  J.;  SHAW, 
J. ;  SliOSS,  J. ;  HELYIN,  J. ;  RIGHABDS, 
Judge  pro  tern. 

an  CbI.  78S) 

LALLT  T.  EtSTBB.     (U  A.  4120.) 

(Supreme  Court  of  California.   March  21, 1918.) 

1.  Attobnet  AMD  Clibht  «=>108— Doties  or 
Attobnet— Instbuctions  of  Clients. 

It  is  the  duty  of  an  attorney  to  follow  the 
speciBc  instructiODS  of  his  client,  except  in 
mere  matters  of  detail  in  conduct  of  suit;  and 
be  is  liable  for  loss  from  failure  to  follow  such 
instructi(His  with  a  reasonable  promptness  and 
care. 

2.  AtTORNST  ANO  Cl-iKNT  ^!=>112  —  DUTIBB 

AND  LiABiLrriEs  OF  Attohnet  —  Actions 

FOB  Neoliobncb— Findings. 
That  an  attorn^,  instructed  by  bis  client 
to  push  a  salt  to  judgment  as  quickly  as  possi- 
ble, delayed  the  same  more  than  four  years,  the 
Buit  being  dismissed  for  lack  of  diligent  prose- 
cution, eBtablishes  negligence,  making  the  attor- 
ney liable  for  attending  loss. 
8.  Attobnbt  and  Cuent  «=»129(2)— Liabili- 

TT  OF  Attobnet— Actions  foe  Negijqence 

— Pleading  and  Evidence. 
The  burden  rests  upon  a  client,  suing  his 
attorney  for  negligent  failure  to  collect  a  mort- 
gage, to  allege  and  prove  every  fact  necessary 
Co  establisfa  such  Uability,  including  proof  of 


successful  termination  of  foreclosure  suit  and 
collection  of  judgQient,  but  for  attorney's  negli- 
gence, 

4.  Attorney  and  Cubnt  4ss>129(2)— Liabiu- 
TT  OF  Attorney  to  Client— Actions  fob 
Negligence— Damages. 
Evidence,  in  suit  by  client  against  attor- 
ney for  negligence  in  permitting  a  foreclosure 
suit  to  be  dismissed  for  want  of  prosecution, 
held  insufficient  to  sustain  a  fibdlng  that  plain- 
tiff could  not  have  secured  judgment  <tf  fore- 
closure. 

6.  ATTOBmr  AND  Client  «=3l29(2)— Liabuj- 
tt  of  Cubht— Action  fob  Neozjobhcb— 

Defense. 

In  an  action  by  client  for  attorney's  negli- 
gence in  permitting  dismissal  of  foreclosure 
suit  for  want  of  prosecution,  the  defense  that 
the  proximate  cause  of  loss  was  client's  fail- 
ure to  appeal  from  dismissal  is  not  sustained, 
where  such  dismissal  was  proper. 

6.  Mortgages  «=>475  —  PoRECLoauBE  —  Dia- 
lusBAL  FOB  Want  of  Prosecution. 

It  is  proper  for  the  court,  upon  motion  to 
dismiss  foreclosure  suit  foe  want  of  prosecution, 
to  consider  that  delay  may  have  been  for  unfair 
advantage,  and  to  consider  the  merits. 

7.  Daicagbs  4s>fK2(4)— Dutt  to  Fsxvbht  ob 

RBDOCB  ATTOBNBY'b  NEaUQBNCB. 
A  dient,  asking  damages  from  attorney  for 
negligent  dismissal  of  foreclosure  suit  for  want 
of  prosecution,  was  not  bound  to  bring  a  new 
forceloBure  suit  in  hope  of  avoiding  statute  of 
limitations  and  being  successful. 

8.  Attobnet  and  Client  129(4)— Liabili- 
ty of  Attorney  to  Client— Actions  fob 
Negligence— Measure  of  Damages. 

The  measure  of  damages  to  client  for  loss 
csused  by  attorney's  negligence  in  permitting 
dismissal  of  foreclosure  suit  is  the  amount  that 
could  have  been  recovered,  less  the  actual  value, 
if  any,  to  the  client  of  tiie  note  and  mortgage 
barred  by  limitations,  to  be  determined  from  ue 
evidence. 

Pepartment  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  John  M.  York, 
Judge. 

Action  by  Marie  Lally,  formerly  Marie 
Fleming  Everest  Brown  Eastes,  against  Ed- 
ward G.  Kuster.  Judgment  iat  defendant, 
and  plaintiff  appeals.  Reversed. 

Sidney  J.  Parsons,  of  Los  Angeles,  for  ap- 
pellant. Edward  6.  Kvster,  Gilbert  A.  Mo- 
Elroy,  and  H,  M.  Toung,  aU  of  Los  Angeles, 
and  G.  W.  Butterworth,  for  req;>ondenL 

WILBUR,  J.  This  Is  an  appeal  trcm  a 
judgment  in  favor  of  the  defendant  The 
acUon  was  brought  by  the  plaintiff  to  recov- 
er damages  for  neglect  by  said  resjwndent  as 
appellant's  attorney  in  the  collection  of  a  note 
and  mortgage.  Two  questions  are  presented 
by  the  appeal:  Was  the  respondent  guilty  of 
neglect,  and,  If  so,  was  the  appellant  dam- 
aged thereby?  These  issues  having  been  de- 
termined by  the  lower  conrt  in  favor  of  the 
respondent,  we  are  to  determine  whether  or 
not  there  is  snbatantial  eiddence  to  support 
its  findings. 

H,f]  On  Jnne  10, 1907, 'appellant  employed 
respondent  to  collect  an  overdue  note  and 
mortgage  for  f l,767l38,  against  whldi  the 
statute  of  limitations  w6uld  run,  unless  suit 
was  brought,  October  16, 1907.  This  note  and 
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mortgage  were  iflaeed  In  reqwndent^a  bands 
July  20, 1907.  Suit  waa  begun  on  October  16, 
1907.  Defendant  therein  demurred  to  an 
amended  complaint  June  17,  1909;  tbe  de- 
murrer waa  never  presented  to  the  court, 
and  defendant  was  never  required  to  answer. 
Four  years  and  seven  months  after  suit 
■  brought,  on  May  16,  1012.  the  salt  was  dis- 
missed by  the  superior  court  tor  lacfe  of  dili- 
gence in  the  prosecntlon  thereof,  and  for  lack 
of  merit  During  all  this  time  the  appellant 
was  pressing  reqiondent  to  bring  said  case 
to  a  determination,  on  April  7, 1006,  writing: 
"I  wisfa  yon  would  pash  the  case  and  get 
judgm«it  as  soon  as  possible." 

On  June  2,  1909,  Mr.  Tomllnson  wrote  re- 
spondent: 

"Both  Mr.  and  Mra.  Eaates  [now  Lally,  ap- 
pellant] arc  exceedingly  anxioua  to  have  this 
case  brought  to  an  early  trial.  Of  course  they 
desire  to  win  it,  but  the  main  point  is  to  get 
a  decisioD." 

"An  attorney's  duty,  where  he  is  specially 
instructed,  is  to  follow  the  inatmctione  of  his 
clieut,  except  as  to  matter  of  detail  connected 
with  tbe  conduct  of  the  suit,  aud  he  is  iiable  for 
all  losses  resulting  from  its  failure  to  fellow 
such  instmctlons  with  reasonable  promptness 
and  care."   6  Corpus  Juris,  p.  20t.  |  284, 

Respondent's  position  is  that  In  his  best 
Judgment  as  an  attorney  at  law,  the  policy 
of  delay  was  deliberately  adopted,  owing  to 
the  strength  of  an  anticipated  defense,  herein- 
a,fter  stated  at  length,  and  the  prospect  that 
the  defendant  therein,  her  own  principal  wit- 
ness in  tbe  case,  would  die,  and  that  there- 
after the  suit  could  be  prosecuted  with  a  bet- 
ter prospect  of  success,  and  that  such  policy 
of  delay  was  adhered  to  with  deliberate  pur- 
pose, notwithstanding  tbe  ever-growing  pros- 
pect of  a  dismissal  for  lack  of  diligent  prose- 
cution; that  his  Judgment  was  fairly  exer- 
cised and  reasonably  skillful,  and  that  he  is 
not  therefore  chargeable  with  negligence. 
Respondent  relies  upon  the  rule  that: 

"Where  an  attorney  is  given  full  discretion  to 
pursue  any  such  course  to  secure  tbe  collection 
of  a  debt  as  be  may  deem  best,  he'  is  not  liable 
for  adopting  a  course  that  he  may  consider 

S roper  under  the  circumstances,  although  tlie 
ebt  may  be  thereby  \<at,  unless  it  is  shown  that 
his  error  of  judgment  was  due  to  a  lack  of 
knowledge  of  plain  and  elementanr  principles 
which  every  attorney  should  Itnow."  6  Corpus 
Juris,  p.  701. 

Respondent  also  relies  upon  tbe  rule  that: 
"An  attorney  must  be  held  to  undertake  .to 
use  a  reasonable  degree  of  care  and  skill,  and  to 
possess  to  a  reasonable  extent  the  knowledge 
requisite  to  a  proper  performance  of  the  duties 
of  his  profession.  If  injury  results  to  the  client 
as  a  proximate  consequence  of  the  want  ot 
such  knowledge  or  skill,  or  from  the  failure  to 
exercise  such  care,  be  must  respond  in  dam- 
acos  to  the  extent  of  the  injury  sustained  by  his 
client  •  •  •  An  attorney,  however,  is  not 
liable  for  ever^  mistake  that  may  occur  in 
practice.  If  be  is  fairly  capacitated  to  discharge 
the  duties  ordinarily  Incumbent  upon  one  of 
hia  profession,  and  acta  with  a  proper  degree  of 
attention,  with  reasonable  care,  and  to  the  best 
of  hia  skill  and  knowledge,"  he  will  not  be  re- 
sponsible for  a  mere  error  of  judgmuit  when  he 
consults  his  client,  and  the  latter,  after  being 
iufonned  of  the  lc«al  status  of  the  case,  approves 


tbe  course  the  attorney  proposes  to  pursue.  6 
Corpua  Juris,  pp.  696,  697. 

Without  attempting  to  analyze  in  detail  the 
voluminous  correspondence  between  the  par- 
ties, it  seems  sufficient  to  say  that  respoud- 
ent  fully  disclosed  bis  plan  of  delay  to  ap- 
pellant In  a  letter  of  May  27,  1909,  and  also 
fully  and  fairly  presented  tbe  hazard  of  such 
a  course,  and,  If  appellant  had  acquiesced  in 
that  position,  or  left  It  to  respondent's  Judg- 
ment, we  would  unhesitatingly  affirm  tbe  low- 
er court  Instead  of  such  approval,  Mr.  Tom- 
llnson wrote  the  above-quoted'  letter  of  June 
2,  1909,  in  addition  stating  therein: 

'1  trust  yoji  will  leave  no  stone  unturned  to 
get  a  very  early  decision,  and  above  oU,  no  time' 
should  be  lost  in  getting  service  on  Mra.  Brown" 
(the  defendant  in  the  foreclosure  suit). 

Respondent  apparently  acquiesced  In  these 
Instructions,  and  on  January  13,  1910.  wrote, 
advising  appellant  not  fo  pay  taxes  payable 
in  April  (1910),  "before  whidi  time  I  hope 
this  case  will  be  tried  and  decided."  On  Jan- 
uary 31, 1010,  respondent  wrote  that  he  would 
try  to  get  Mrs.  Brown's  attorney  to  file  an 
answer.  "Thereupon  I  will  have  it  set  for 
trial  at  the  earliest  possible  date."  Nothin;; 
was  done  in  court  for  more  than  two  years 
thereafter,  when.  In  response  to  respondent's 
motion  to  restore  the  demurrer  to  the  calen- 
dar, the  defendant,  Mrs.  Brown,  succeeded  In 
having  the  case  dismissed.  We  have  here, 
then,  a  direct  loss  due  to  disobedience  of  tbe 
client's  instructions,  for  which  respondent  is 
liable.  We  have  not  quoted  respondent's  tes- 
timony nor  other  evidence  concerning  the  wis- 
dom of  his  course.  The  appellant  sought  a 
decision  of  the  court  on  the  merits  of  the 
case;  with  the  best  of  motives  no  doubt,  this 
was  prevented  by  respondent's  course.  The 
lower  court  was  In  error  In  deciding  against 
the  appellant  on  this  undisputed  testimony. 

[S]  As  to  damages.  The  lower  court  found 
appellant's  mortgage  was  uncollectible,  as  It 
had  been  paid.  In  considering  the  evidence 
on  that  subject,  it  is  necessary  to  bear  In 
mind  the  rule  as  to  the  burden  of  proof. 

"In  a  suit  by  a  cUent  against  an  attorney  for 
negligence  in  conducting  the  collection  of  a 
claim,  whereby  the  debt  was  lost  the  burden 
rests  on  the  former  to  allege  and  prove  every 
fact  essential  to  establish  such  liability.  He 
must  allege  and  prove  that  the  claim  was  turned 
over  to  the  attorney  for  collection;  that  there 
was  a  faUuro  to  collect;  that  this  failure  was 
dne  to  the  culpable  neglect  of  the  attorney; 
and  that  but  for  such  negligence,  the  debt  could, 
or  would,  have  been  collected.  Hence,  where  a 
claim  is  alleged  to  have  been  lost  by  an  attor- 
ney's negligence,  in  order  to  recover  more  than 
Qomioa]  damages  it  must  be  shown  that  it  was 
a  valid  subsisting  debt  and  that  the  debtor  wan 
solvent."  6  Corpus  Juris,  p.  710,  {  2G0,  cited 
as  authority  in  Vpoth  v.  McEachen,  181  N.  T. 
28.  73  N.  E.  438,  2  Ann.  Cas.  601. 

[4]  The  question  here,  then.  Is  whether  or 
not  there  was  snbstantial  evidence  to  justify 
the  trial  court  In  holding  that  there  was  no 
debt  which  could  have  been  collected  by  tbe 
respondent,  and  ther^ore  that  the  appellant 
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was  not  Injured  67  the  omdnet  of  tiie  re- 
qwndent.    In  determining  tbls  matter.  In 
Tlew  of  the  decision  of  the  trial  coart  against 
the  Talldlty  of  the  claim,  the  questlim  being 
a  mixed  one  of  law  and  fact,  we  are  bound  to 
take  the  view  of  the  evidence  most  strongly 
against  the  appellant  This  view  of  the  evl< 
dence  tends  to  show  the  fallowing  state  of 
facts:   That  Mrs.  Brown,  the  d^endant  In 
the  foreclosure  suit,  bad  known  one  George 
Brown,  appellant's  deceased  husband;  had 
been  present  at  hla  blrUi;  at  his  mother's 
death ;  had  from  time  to  time  eared  for  him, 
and  had  maintained  such  friendly  relations 
with  him  that  he  addressed  her  as  "mother" ; 
that  during  the  last  few  years  of  his  life  he 
came  to  her  home  In  Los  Angeles  and  lived 
with  her  as  a  hoarder  In  her  home  upon  the 
premises  secured  by  the  mortgage  sought  to 
be  foreclosed  by  the  appellant ;  that  he  nev- 
er paid  his  board  bill,  although  he  had  agreed 
to  do  so;  that,  learning  that  she  was  being 
pressed  by  the  holder  of  a  mortgage  upon 
her  premises,  he  told  her  that  he  would-  take 
care  of  the  matter  and  see  that  It  was  paid 
off.    For  that  purpose  he  requested  that  she 
deed  the  property  to  him ;  that  he  accepted 
the  deed  and  later  reconveyed  the  sSrae  to 
her,  with  the  Information  that  she  would 
never  be  troubled  by  the  mortgage  again. 
He  bad  In  fact  secured  the  release  of  the 
mortgage  In  question  by  mailing  the  renewal 
mortgage  upon  the  premises,  later  assigned 
to  and  sought  to  be  foreclosed  by  appellant, 
his  widow.  Upon  the  deed  reconveylng  the 
property  to  her  being  delivered,  she  discov- 
ered that  it  provided  that  she  "assumed  and 
agreed  to  pay"  a  mortgage  of  $1,767.38,  the 
mortgage  here  in  question.    She  therefore 
corresponded  with  George  Brown,  who  had 
left  her  home  and  married  the  appellant, 
asking  him  to  do  something  for  her,  and 
finally  received  Information  from  him  that  it 
had  been  paid.   In  order  to  explain  what  had 
actually  occurred  It  will  be  necessary  to 
give  some  of  the  details  concerning  the  source 
from    which    the    mortgage    was  "paid." 
George  Brown's  father  had  died,  leaving  him 
property  In  trust  to  three  trustees,  one  of 
whom,  his  stepmother,  having  married  a  man 
named  Johnson,  after  the  death  of  the  father 
of  George  Brown,  was  named  Sarah  John- 
son.   By  the  terms  of  the  trust  the  property 
was  to  be  held  for  George  Brown  until  he 
was  30  years  old,  during  which  period,  after 
arriving  at  the  age  of'  25.  he  was  to  receive 
the  Income  therefirom,  and  upon  attaining  the 
age  ot  30  years  it  was  to  be  turned  over  to 
him,  or  if  he  died  before  that  age  It  was  to 
be  tunied  over  to  his  surviving  wife.  The 
trnsCees,  upon  the  request  of  George  Brown, 
paid  out  from  this  trust  fund  the  face  value 
of  the  mortgage  and  interest,  and  took  an 
assignment  thereof  from'  the  mortgagee  to 
th^selves  as  trustees.  It  was  undoubtedly 
the  expectation  of  all  concerned  that  upon 
George  attaining  30  years  of  age,  the  mort- 


gage would  be  turned  over  to  him,  he  would 
satisfy  the  same  of  record,  and  the  whole 
matter  would  be  disposed  at  No  collection 
of  Interest  was  made  from  Mrs.  Brown,  the 
defendant  in  the  foreclosure  proceeding. 
George  Brown  died  at  the  age  of  28.  In  pur- 
suance of  the  above-mentioned  will  and  trust 
thereunder  the  trustees  turned  over  all  the 
balance  of  the  property  h^d  by  them  in  trust 
for  the  deceased  and  his  surviving  wife  to 
the  appellant  herein,  his  surviving  wife,  in- 
cluding, among  other  assets,  the  mortgage  in 
question.  The  plaintlflF,  of  course,  secured 
no  greater  rights  against  Mrs.  Brown,  the 
defendant  In  the  foreclosure  suit,  than  the 
trustees  had;  but  the  mortgage  note  was 
not  extinguished  by  payment  thereof  or  by 
operation  of  law,  George  Brown,  as  against 
the  appellant,  was  entitled  to  the  interest  on 
the  fund  represented  by  his  mortgage  note, 
and  to  that  extent  the  Interest  may  be  con- 
sidered as  paid  or  extinguished,  but  he  had 
no  right  to  the  principal  fund  Invested  in 
said  note  unless  he  lived  to  be  SO  years  of 
age.  Upon  his  death  It  belonged  to  his  sur- 
viving wife.  The  trustees  accepted  and 
treated  the  mortgage  as  an  asset  In  their 
hands,  and  accounted  for  the  same  to  the 
court  In  the  trustee's  proceedings.  So  far 
as  the  defendant  in  the  foreclosure  proceed- 
ings, Mrs.  Brown,  was  concerned,  she  was 
not  entitled  to  complain  of  the  failure  of 
George  Brown  to  make  her  a  gift.  It  was  not 
claimed  that  he  owed  her  the  amount  of  the 
mortgage,  We  cannot  assume  In  this  case 
that  the  court  in  the  trial  of  the  mortgage 
foreclosure  proceeding  would,  have  come  to 
an  erroneous  conclusion  because  of  sympathy 
for  the  defendant,  Mrs.  Brown.  The  utmost 
that  we  can  assume  on  the  appeal  of  the  In- 
stant ca?e  is  that  the  most  favorable  decree 
she  could  have  secured  would  have  been  one 
based  upon  the  truth  of  her  testimony  and 
all  the  Inferences  properly  deducible  from 
that  testimony.  On  this  appeal  this  court  Is 
substantially  in  the  situation  that  It  would 
be  In  reviewing  the  decision  of  the  trial  court 
In  the  mortgage  foreclosure  proceeding  had 
the  evidence  offered  here  been  Introduced  In 
that  case  and  the  decision  therein  been  fa- 
vorable to  the  defendant,  Mrs.  Brown. 

[6-7]  Respondent  claims  that  the  Judgment 
of  dismissal  for  ladE  of  diligence  was  er- 
roneous; that  be  was  prepared  to  seek  a 
r^earing  upon  that  matter,  and  In  case  of 
failure  theretm  to  appeal  from  the  order.  He 
contends  that  such  an  appeal  would  have 
been  successful,  and  that  ttierefore  the  prox- 
imate cause  of  the  loss  to  the  appellant  was 
the  failure  to  take  such  an  appeal.  He  also 
claims  that  appellant  ^ould  have  brought  a 
new  suit  to  foreclose  the. mortgage  in  ques- 
tion,  and  should  not  rest  upon  the  proposi- 
tion that  the  mortgage  was  barred  by  the 
statute  of  limitation;  that  ikntU  she  had 
actually  been  defeated  in  a  nftw  proceeding 
to  foreclose  by  a  plea  of  the  statote  of  llm- 
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ItadoD  she  cannot  be  beard  to  say  tbat  a  loss 
bad  actually  accrued  to  ber. 

[S]  Wltb  regard  to  the  failure  to  appeal 
from  tbe  judgmeut  of  dismissal:  The  ap- 
pellant abandoned  the  appeal  after  being 
advised  by  tbe  respondent  that,  in  bis  judg- 
ment, the  appeal  would  be  successful,  but, 
even  If  successful,  that  she  would  ultimately 
lose  the  case  and  that  she  consented  thereto. 
In  support  of  the  Judgment  of  tbe  trial  court 
we  must  accept  the  testimony  of  the  respond- 
ent on  this  matter  and  consider  tbe  effect  of 
such  abandonment,  and  whether  or  not  tbe 
loss  resulted  therefrom.  Be&iwndent  con- 
tends, and  it  Is  true,  that  tbe  merits  of  a 
case  ought  not  to  be  decided  on  a  motion  to 
dismiss.  But  ,it  is  proper  for  the  court  upon 
a  motion  to  dismiss  for  lack  of  diligence  In 
prosecution  to  take  Into  consideration  tbe 
fact  tliat  the  delay  may  have  been  intention- 
al and  to  secure  an  unfair  advantage.  In 
tliat  view  of  the  case  It  was  proper  for  tbe 
trial  court  to  consider  the  nature  and  char- 
acter of  tbe  case  and  tbe  nature  of  tbe  pro- 
posed defense,  and  tbe  probability  or  possi- 
bility of  auch  defense  being  successful.  We 
hold  Qiat  the  Judgment  of  dismissal  in  tbat 
case  was  proi>er.  Was  the  applicant  bound 
to  bring  a  new  action  of  foreclosure  In  order 
to  have  it  formally  adjudicated  that  ber 
claim  was  barred,  or  In  the  hope  tbat  the 
defendant  therein  would  not  plead  tbe  stat- 
ute? In  this  connection  It  may  be  noted  tbat 
the  respondent  is  relying  upon  two  entirely 
inconsistent  defenses:  One,  tbe  statute  of 
limitations,  on  which  be  claims  tbat  appel- 
lant's right  of  action  against  him  accrued 
at  tbe  time  of  tbe  first  disobedience  of  the 
orders  of  bis  client  In  1907  or  1908;  and  the 
other,  that  It  never  accrued,  as,  be  contends, 
appellant  was  bound  to  await  the  result  of 
a  second  foreelosore  suit.  Neither  question 
Is  free  from  difficulty,  and  yet  wbere  the 
disobedience  complained  of  consists  in  delay 
only,  tbe  cause  of  action  cannot  be  said  to 
arise  until  such  delay  has  resulted  in  some 
injury,  as  it  did  when  the  court  dismissed 
the  case  because  of  the  delay.  Tbe  question 
thai  is.  What  damage  accrued  to  the  appel- 
lant at  the  time  of  the  dismissal  of  ber  suit 
to  foreclose  tbe  mortgage?  If  we  assume, 
as  respondent  contends  we  should,  that  there 
was  a  possibility  ttiat  the  defiant  In  the 
new  foreclosure  proceedings  might  not  plead 
tbe  statute  of  limitations,  and  that  therefore 
tbe  suit  might  be  successful,  or  If  we  assume 
that  the  cloud  upon  the  record  title,  due  to 
the  recordation  of  the  mortgage,  was  of  some 
value,  it  does  not  follow  that  the  appellant 
would  have  to  wait  until  it  was  finally  de- 
termined in  court  that  these  -rights  were  val- 
ueless; for  at  the  Ume  her  right  of  action 
accrued  she  would  be  entitled  to  recover 
whatever  damages  she  bad  then  suffered. 
Tbe  measure  of  damages  then  accruing  to 
tbe  appellant  would  be  the  loss  caused  by  tbe 


dismissal,  which  would  be  the  amount  that 
could  have  been  recovered  In  foreclosure  pro- 
ceedings, less  tbe  actual  value,  if  any.  in  the 
barred  note  and  mortgage  to  the  appellant 
This  value  was  to  be  determined  by  the  trial 
court  from  tbe  evidence  on  that  subject  be 
fore  It 

Judgment  and  order  reversed. 

We  concur:  MELTIN,  J.;  TICIOB  XL 
SHAW,  Judge  pro  tern. 


(sec*L  App.  »> 

RATTRAT  v.  WICKEBSHEIH  IMPLS- 
MENT  CO.   (Civ.  2034.) 

(District  Court  of  Appeal,  Second  District.  CaU- 
fomia.   Feb.  11,  1913.) 

1.  Appkai,  and  Ebbob  «=>757(1)  —  Bbibt  — 
Ttfewbitten  Recobd— Extent  or  Review. 

Where  the  only  record  on  appeal  consists  of 
ft  typewritten  transcript,  the  court  need  go  no 
furtner  than  to  those  portioDS  of  the  record 
which  have  been  printed  in  the  briefs,  since  it 
is  presumed  tbat  by  their  briefs  counsel  have 
submitted  all  portions  of  record  which  they  de- 
sire toi  call  to  attention  of  coart,  in  view  of 
Code  Civ.  Proc.  I  053c,  providing  tbat  on  such 
appeal  the  parties  roust  print  in  their  brifih 
such  portions  of  tbe  record  as  they  desire  to  call 
to  the  attention  of  the  court 

2.  Appeal  and  Ebbob  «=3927(3)  —  Review  — 
Motion  eob  Nonsuit— Pbesukption. 

To  determine  whether  the  case  presented 
was  sufficient  to  defeat  motion  for  nonsuit  the 
court  on  appeal  must  allow  ptalotiff  the  tmiefit 
of  all  (acts  admitted  by  tbe  answer,  together 
with  all  other  facts  which  the  evidence  tends  to 
prove. 

3.  Cobporations  ^=a3(K^EicPL0TiNCP  Agent 
to  Sbu.  Stock— Autbobitt  op  Pbesioeht. 

Tbat  W.  was  president  and  manager  of  de- 
fendant corporation  did  not  authorize  him  to 
sell  shares  of  stock,  to  determine  the  price  for 
which  they  should  be  sold,  or  to  employ  an  agent 
to  find  purchasers. 

4.  Gorposations  <e=»432(12)— Sale  or  Stock 
AT  LEsa  than  Pab  —  AuxaoRiTX  or  Pusi- 

DENT. 

That  after  president  of  defendant  corpora- 
tion bad  employed  plaintiff  to  sell  corporate- 
stock,  and  before  plaintiff  had  found  a  par- 
chaser,  tbe  board  of  directors  authorized  the 
president  to  sell  tbe  stock  at  par,  does  not  tend 
to  establish  the  president's  authority  to  accQit 
offer  made  by  such  pordiaBer  to  buy  stock  at 
less  than  par. 

0.  Brokers  «=;>49(3)  —  YABuncc  brwibec 

Contracts  Tendereu  ano  AurnoaiZED. 
To  entitle  plaintiff  to  commission  Id  accord- 
ance with  an  alleged  oml  agreement  to  procure 
a  purchaser  of  stock,  it'  was  necessary  to  sbow 
Uiat  defendant  corporation  had  ^veo  authority 
to  sell  stock  at  a  price  corresponmng  to  the  offer- 
made  by  the  purdasers  procured  by  plaintifiC 

6.  Brokers  «=»49(8)  —  Aonon  roB  Ooxhis- 

sioN— Proof. 
Where  purchaser's  offer  was  to  purchase 
stock  at  less  than  par,  and  the  proof  failed  to 
show  that  defendant  corporation  ever  offered  to 
sell  stock  at  less  than  par,  the  defect  in  plafai- 
tifif's  case  was  not  cured  by  answer  which  stat- 
ed that  defendant  entered  into  negotiationa  for 
sale  of  stock  to  such  purchaser,  but  that  he 
failed  to  purchase. 


^ssFor  other  cum  lee  same  topic  and  KBT-NUMB£R  la  all  Key-Numbflr«d  Ptgestt  and  lodezM 
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7.  Bbokebb  «ss>49(3)  —  Acnoif  tob  Goinns* 

SXON— BSTOPPBI. 

Neither  the  admissions  in  defendant's  an- 
swer that  defendant  corporation  entered  into  ne- 
gotifttions  with  purchaser  of  stock  procured  b; 
plaintiff  nor  the  knowledge  of  the  president  or 
secretary  that  plaintiff  was  endeavoring  to  pro- 
cure investors  in  the  corporation  are  sufficient  to 
eetop  defendant  from  rdying  upon  defense  that 
plaintiff  was  not  autborlsed  to  procure  a  pur- 
diaser  at  the  price  which  the  purchaser  procur- 
ed proposed  to  pay. 

Appeal  from  Superior  Coart.  Los  Angeles 
County;  Frank  O.  Flnlayson,  Judge. 

Action  by  W.  S.  Battray  a^nst  the  Wlck- 
ersbelm  Implement  Company.  Judgment  for 
defendant,  and  plalntlfl  appeals.  Affirmed. 

James  B.  Mahon  and  Alfred  H.  McAdoo, 
both  ot  Los  Angeles,  for  appellant  Head  & 
Murks,  of  Fnllerton,  tor  respondent 

CONREY,  P.  J.  At  the  trial  of  this  ac- 
tion the  court  granted  the  defendant's  mo- 
tion for  a  nonsuit  PlaintUTs  appeal  Is 
from  the  Judgment. 

By  his  action  the  plaintiff  seeks  to  recover 
commissions  In  accordance  with  an  alleged 
oral  agreement  William  J.  Wickershelm 
was  the  president  and  general  manager  of 
defendant  company.  A  condeaised  statement 
of  the  plalntlfTs  testimony  Is  as  follows: 

"In  August,  1914,  Mr.  Wickersheim  came  to 
my  office  and  asked  me  If  I  could  get  him  a 
man  who  would  invest  some  money  in  hla  com- 
pany. He  said,  if  I  woald  put  him  in  touch 
with  a  party  who  was  able  and  willing  to  invest 
some  money,  he  agreed  he  wonld  give  me  5  per 
cent.  He  preferred  to  get  a  man  who  would  put 
in  $10,000." 

Thereafter  Mr.  Wickershelm  sent  to  the 
plaintiff  a  letter,  which  the  plaintiff  receiv- 
ed on  March  26,  1915,  as  follows: 

"This  is  to  confirm  our  verbal  agreement  in 
which  we  agreed  to  pay  you  5  per  cent,  on  $10,- 
000  or  more,  if  you  are  successful  in  securing  an 
fnvestmeot  with  this  amount  (or  our  business." 

nils  letter  was  signed  "Wickersheim  Im- 
plement Company,  by  Wm.  J.  Wickershelm." 
The  plaintiff  Introduced  to  Wickersheim  one 
F.  S.  Moore,  who,  on  March  23,  1915,  sub- 
mitted to  Wickershelm  a  wrtttoi  offer  to 
purchase  ISO  shares  of  caidtal  stock  of  de- 
fendant company  for  the  coiralderatimi  of 
$10,000.  In  response  to  that  offer  WiCko^ 
sh^m  signed  an  acceptance  in  which  it  was 
stated  that: 

"In.  consideration  of  the  agreement  by  F.  S. 
Moore,  made  this  23d  day  of  .  March,  I  hereby 
agree  to  deliver  him,  upon  fulfillment  of  the 
apeement  150  shares  of  the  capital  stock  of  the 
Wichershnm  Implement  Company  (and  until 
such  stock  is  issued  and  delivered  I  will  deposit 
the  same  number  of  shares  of  my  stock  in  the 
company  in  lieu  of  said  stock)." 

This  acceptance  was  signed  "Wm.  J.  Wick- 
ersheim, Pres.  Wickersheim  Implement  Com- 
pany." William  J.  Wickershelm,  called  as  a 
witness  for  the  plaintiff,  testified  that  at  the 
time  above  mentioned  he  owned  344  or  346 
shares  of  the  440  shares  of  stock  of  the  cor- 
poration at  that  time  issued.   On  March  29, 


1916,  a  letter  was  sent  to  the  plaintiff,  signed 

by  the  company  by  Wickershelm,  as  follows: 
"I  herewith  cancel  our  verbal  agreement  In 
'which  we  agreed  to  pay  you  5  per  cent,  on  the 
sale  of  $10,000  worth  or  more  of  our  stock,  with 
or  without  services,  and  which  was  confirmed  in 
our  letter  of  March  25,  1915." 

S.  J.  Laporte  was  the  secretary  of  defend- 
ant company.  In  connection  with  the  testi- 
mony of  Laporte,  called  as  a  witness  for  the 
plaintiff,  the  plaintiff  Introduced  in  evidence 
a  record,  which  we  will  assume  was  part  of 
the  minutes  of  the  board  of  directors,  al- 
though that  fact  does  not  distinctly  and  pos- 
itively appear.  Those  minutes  show  that  on 
February  IB,  1915,  a  motion  was  adopted  to 
the  effect  that  the  president,  Wickershelm, 
was  authorized  to  sell  the  treasury  stock  of 
the  corporation  at  the  par  value  of  $100  per 
share.  lAporte  testified  that  none  of  the  di- 
rectors except  Wickersheim  and  himself, 
knew  of  the  Moore  transaction. 

The  motion  for  nonsuit  was  based  upon 
the  grounds,  first,  that  the  plaintiff  failed  to 
show  any  authority  on  behalf  of  the  corpora- 
tion to  authorize  the  employment  of  an 
agent,  or  the  sale  of  stock,  or  the  authoriza- 
tion by  the  corporation  of  the  contract  upon 
which  the  plaintiff  bases  his  action;  second, 
that  the  plaintiff  failed  to  show  that  Moore 
was  at  any  time  able  to  make  any  Invest- 
ment In  the  corporation  or  to  perform  his  al- 
leged contract. 

The  complaint  counted  upon  an  oral  con- 
tract made  between  the  plaintiff  and  the  de- 
fendant by  the  terms  of  whidh  It  was  cove- 
nnnted  and  agreed  that,  In  the  event  that 
plaintiff  would  procure  an  Investor  or  In- 
vestors with  $10,000  or  more  to  invrat  in  the 
business  of  the  defendant,  the.  defendant 
would  pay  to  the  plaintiff  for  said  services  5 
per  cent  on  the  amount  so  procured.  It  was 
alleged  that  pursuant  to  that  contract  plain- 
tiff procured  Moore  as  such  investor,  who 
was. ready,  willing,  and  able  to  Invest  the 
sum  of  $10,000  In  said  business  of  the  de- 
fendant, "which  said  investment  was,  on  or 
about  the  23d  day  of  Mardi,  1915.  accepted 
hf  the  defendant  herdn."  There  were  othw 
counts  In  the  complaint  which  we  omit  to 
describe,  since  they  cannot  afltet  the  merits 
ot  this  appeal. 

The  answer  of  d^endant  dailed  that  plain- 
tiff and  defendant  entered  Into  the  contract 
stated  In  the  complaint  and  denied — 

"that  defendant  agreed  to  pay  any  sum  as  com- 
mission or  bonus  or  any  payment  for  the  serv- 
ices of  the  plaintiff  in  securing  an  investor  or 
investors  to  invest  in  the  business  of  defendant, 
except  that  defendant  agreed  with  plaintiff  to 
pay  plaintiff  a  commission  of  5  per  cent  upon 
the  stock  of  defendant  sold  by  plaintiff,  provid- 
ing that  plaintiff  sold  treasury  stock  of  the  de- 
fendant corporation  in  a  total  amount  of  $10,- 
000  or  more." 

The  answer  denied  that  the  plaintiff  pro- 
cured Moore  to  Invest  $10,000  or  any  other 
sum  in  the  business  of  defendant,  and  denied 
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that  Moore  or  any  person  was  wilUng^  ready, 
or  able  to  Invest  In  the  said  businesa  of  de- 
fendant the  sum  of  $10,000  or  any  other  smn. 
The  answer  allied  that  said  Moore  and  de- 
fendant entered  into  negotiations  for  the 
sale  of  certain  stock,  of  defendant  to  said 
Moore,  but  that  Moore  failed  and  refused 
to  purchase  any  stock  of  d^endant  corpora- 
tion or  invest  any  money  witb  it  The  an- 
swer further  allied  that,  after  the  1st  day 
of  September,  1914,  and  before  the  com- 
mencement of  this  action,  it  was  agreed  be- 
tween plaintiff  and  defendant  tiuit  If  the 
plaintiff  sold  treasury  stock  of  the  defend- 
ant corporatl<m  in  a  total  amount  of  910,000 
or  more,  defendant  would  pay  plaintiff  a 
oconmlsslon  of  6  per  cent,  on  all  stock  so 
sold  by  the  plaintiff,  providing  said  sales  ag- 
gregated an  amount  of  f 10,000  or  more; 

[1]  The  only  record  on  appeal  consists  of 
a  ^rpewiitten  transcript  The  forcing 
statement  ot  facts  and  of  the  issues  present- 
ed in  tiie  case  is  a  snbstantlaUy  cmiplete 
statement  of  all  of  those  portions  of  the  rec- 
ord which  have  b^en  printed  in  the  bilefs. 
We  need  not  go  further,  since  it  Is  presum- 
ed ttiat  by  their  briefs  counsel  have  submltp 
ted  to  us  all  portions  of  the  record  which 
they  desire  to  call  to  our  attention.  Code 
Civ.  Proc.  t  953c. 

[2-4]  In  order  to  determine  whether  the 
case  presented  was  sufficient  to  defeat  a  mo- 
tion for  nonsuit  upon  the  grounds  stated, 
we  must  allow  to  the  plaintiff  the  benefit  of 
ail  facts  admitted  by  the  answer,  together 
with  all  other  facts  which  the  evidence  tend- 
ed to  prove.  The  fact  that  WIckershelm 
was  president  and  general  manager  of  the 
corporation  did  not  authorize  WIckershelm 
to  sell  shares  of  stock  or  to  determine  the 
price  for  which  they  would  be  sold,  or  to  em- 
ploy an  agent  to  find  purchasers  for  stock. 
Such  transactions  are  uot  within  the  scope 
of  the  business  which  either  a  president  or 
a  general  manager  Is,  by  virtue  of  his  office, 
quallfled  to  transact  for  the  corporation. 
Northwestern  Packing  Co.  v.  Whitney,  5 
CaL  App.  105,  89  Pac.  981.  The  fact  that 
afterward,  and  before  the  plaintiff  had  found 
Mr.  Moore,  the  board  of  directors  author- 
ized the  president  to  sell  the  treasury  stock 
at  par,  does  not  tend  to  establish  the  presi- 
dent's authority  to  accept  the  offer  made  by 
Moore,  for  that  was  a  proposition  to  buy 
stock  at  less  than  par. 

In  order  to  make  even  a  plausible  argu- 
ment, appellant  finds  It  necessary  to  r«sort 
to  facts  admitted  in  defendant's  answer. 
These  admitted  facts  were,  that  defendant 
agreed  to  pay  plaintiff  a  commission  of  6  per 
cent  upon  the  stock  of  defendant  sold  by 
plaintiff,  if  plaintiff  sold  treasury  stock  of 
defendant  corporation  in  the  total  amount  of 
$10,000  or  more.   Since  the  evidence  shows 


that  in  aU  of  the  negotiations  WIckershelm 
was  the  mdy  person  who  acted  for  defendant 
the  answer  may  &lrly  be  understood  as  ad- 
mitting that  he  was  authorized  to  malce  the 
agreement  with  plaintiff  as  It  was  admitted 
that  it  was  made.  Bnt  it  should  also  be 
understood  from  the  pleading  and  proof  thus 
made  that  the  plaintiff  would  not  be  deoned 
to  have  "sold"  stock  until  he  produced  a  pur- 
chaser who  was  able,  ready,  and  willing  to 
buy  the  stock  on  terms  of  sale  authorized 
by  the  cmrporation. 

[1-7]  To  establish  complete  performance  on 
the  part  of  plaintiff,  It  was  necessary  to 
show  that  the  corporation  had  givm  authori- 
ty to  sell  the  stock  at  a  price  correspond- 
ing to  the  offer  made  by  Moore.  That  offer 
was  to  pay  for  the  stock  cmly  two-thirds  of 
Its  par  value.  There  is  no  admission  in  the 
answer,  nor  la  there  any  evidence,  that  the 
conDoratlon  ever  offered  to  sell  stock  at  less 
than  par,  or  that  It  authorized  WIcker- 
shelm to  arrange  for  a  sale  at  less  than 
par.  This  defect  In  the  plaintiff's  cose  Is 
not  cured  by  the  statement  whldi  was  made 
in  the  answer  that  Moore  and  the  defend- 
ant entered  into  n^tiattona  fw  the  sale 
of  certain  stock  of  defendant  to  iloOn, 
but  that  he  bad  foiled  and  refused  to  invest 
any  mon^  In  the  corporatl<Hi  or  purchase 
any  of  its  stock.  Nether  these  facts  admit- 
ted by  the  answer,  nor  the  knowledge  by 
WIckershelm  and  by  the  eecretary  of  the 
corporation  that  the  plaintiff  was  endeavor- 
ing to  secnre  investors  In  the  corporation, 
are  sufficient  to  estop  the  corporation  from 
relying  upon  Its  defense  that  It  was  not 
shown  to  have  authorized  the  plaintiff  to  se- 
cure a  purchaser. of  stock  at  the  price  wUch 
Moore  proposed  to  pay.  It  Is  directly  es- 
tablished by  the  evidence  that  a  majority  of 
the  board  of  directors  did  not  know  of  the 
Moore  transaction.  It  does  not  apix>ar  that 
the  board  of  directors,  or  that  any  of  Its 
directors  other  than  WIckershelm  and  La- 
[>orte,  knew  that  any  effort  was  being  made 
to  sell  stock  at  a  price  less  than  its  par  val- 
ue. We  agree  vrith  the  rule  to  which  coun- 
sel direct  our  attention  that: 

"Where  the  special  character  of  the  axency  is 
not  known  apd  the  principal  has  clothed  the 
agent  with  apparent  powers,  strangers  In  deal- 
ing with  the  agent  may  assume  that  such  appar- 
ent powers  are  possessed.  The  principal  cannot 
by  private  commonicatioua  with  his  agent. limit 
the  autbnrit;  which  he  allows  the  agent  to  as- 
sume." Eddy  V.  American  Amusement  Co.,  21 
Cal.  App.  487,  132  Pac  83. 

This  doctrine  of  ostensible  agency  is  ful- 
ly recognized,  but  we  think  that  It  is  not  il- 
lustrated by  the  facts  of  the  case  before  us. 

The  judgment  is  affirmed. 

We  concur:  jTAMBS,  J.;  WORKS,  Judge 

pro  t&a. 
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SEINKLB  T.  AMERICAN  NAT.  BANK  OF 

SAN  FRANCISCO.    (Civ.  2189.) 
(District  Court  of  Appeal,  First  District^  Cali- 
fornia.   Feb.  8,  191&) 

1.  OUABANTY  «=336(8)— CONSTBUCnON-^EPA- 
BATE  INSTBUICENTS. 

Where  a  landlord  aseigned  lease  with  rents 
due  thereunder  to  his  graotee,  and  a  third  per- 
son guaranteed  payment  of  all  rents,  the  guar- 
anty by  express  terms  operating  prospectively 
only,  it  applied  only  to  rentals  thereafter  ac- 
cniing.'tbougb  the  contemporaneoua  assignment 
expressly  included  prior  due  rents. 

2.  Appbal  and  Ebbob  <g=>704(2)— Review  — 

FlHDINQB. 

On  an  appeal  on  the  judgment  roll  alone, 
where  the  court  found  that  the  ^aranty  was 
to  secure  payment  of  rent  accruing  after  its 
date,  the  court  on  appeal  must  accept  such 
finding  in  the  absence  of  attack  as  ccmdusive 
and  final. 

3.  Gcabantt  ^S9l07— Rights  of  Guabantob 
—  Deposits  as  Sobktt  —  Wbonqfdi.  Pat- 

UENT. 

Where  payment  of  rentals  to  become  due 
was  guaranteed  and  the  money  deposited  to  se- 
cure payment,  the  bank,  which  on  demand  paid 
out  money  for  rent  accruing  prior  to  guaraoty, 
was  liable  to  the  guarantor,  since  the  doctrine 
of  strictissimi  juris  applied. 

Ai^al  from  Superior  Court,  City  and 
County  of  San  Francisco;  Geo.  B.  Crottaers, 
Judge. 

Action  by  A.  Sklnkle  against  the  American 
NatlMial  Bank  of  San  Francisco.  From  the 
Judgment  rendered,  the  defendant  appeals 
on  the  judgment  roll.  AfiSrmed. 

Carter  P.  Pomeroy,  of  San  Francisco,  for 
appellant  Houghton  &  Houghton,  of  San 
Francisco,  for  respondent 

KERRIGAN,  J.  This  Is  an  appeal  from 
the  Judgment  rendered  herein  on  the  Judg- 
ment roll  alone.  The  sole  question  involved 
is  the  proper  construction  of  a  guaranty 
agreement. 

The  facts  as  disclosed  by  the  pleadings 
and  fludlngs  are  as  follows:  On  the  3d  day 
of  August,  1915,  one  Thomas  W.  Batcher, 
being  then  the  owner  of  certain  real  prop- 
erty situated  in  the  dty  and  county  of  San 
Frandsct^  conveyed  the  same  on  said  day 
to  the  Cutting  Packing  Company,  a  corpora- 
tion. At  the  time  ot  the  conveyance  the 
property  was  sublect  to  a  lease  for  a  period 
of  five  ^rs  from  the  1st  day  of  December, 
1914,  and  the  roit  thereunder  at  the  time 
of  the  cmveyance  and  until  the  expiration 
thereof  vas  $500  a  month.  By  a  written  in- 
strument «ecnted  at  the  same  time  as  the 
deed,  Butcher  formally  assUpaed  to  his 
grantee  the  rents  due  under  the  lease  that 
bad  accrued  subsequent  to  July  1,  1016. 
On  the  date  of  the  sale  and  asdgnment  In- 
stallments of  rent  accruing  on  the  1st  day 
of  July  and  on  the  1st  day  of  August,  1915, 
aggregating  the  sum  of  $1,000,  were  due 
and  unpaid  and  the  right  thereto  passed 
by  the  assignment  to  the  grantee  named. 


Contemporaneously  with  the  execution  of 
these  Instruments,  one  George  Downing,  the 
assignor  of  the  plaintiff  herein  esQcuted 
and  delivered  to  the  Cutting  Packing  Com- 
pany a  written  guaranty  in  respect  to  certain 
rents  due  under  this  lease.  This  Instrument 
recited  at  length  the  terms  of  the  lease 
and  the  assignment  thereof,  the  extent  of 
the  liability  thereunder,  and  also  provided 
for  the  deposit  of  the  sum  of  ?6,000  with 
the  American  National  Bank  as  security  for 
the  fulfillment  of  Its  terms,  and  authorized 
the  bank,  upon  receiving  written  notice 
from  the  lessor  that  any  Installment  of  rent 
was  due  from  the  lessees,  to  pay  the  same 
out  of  the  moneys  so  deposited  with  it 
Thereafter,  on  the  3d  day  of  NovemJ»r,  1915, 
the  Cutting  Packing  Company  notified  the 
bank  by  a  written  communication  that  the 
installments  of  rent  due  under  the  lease  for 
the  months  of  July,  August,  September,  and 
Octt^r,  1915,  were  In  default,  and  demand- 
ed payment  of  the  same  out  of  the  said  sum 
of  $6,000  so  deposited  with  It,  and  the  bank 
thereupon  paid:  the  amount  to  the  packing 
company.  The  present  action  was  brought 
by  the  plaintiff  as  assignee  of  Downing,  the 
guarantor,  against  the  bank,  to  recover  $1,000 
being  a  portion  of  the  amount  so  paid  by 
the  bank  m  account  of  the  Installments  of 
rent  for  the  months  of  July  and  August, 
1915. 

£1]  The  action  proceeds  on  the  theory 
that  the  guaranty  by  its  terms  was  only 
intended  to  cover  Installments  of  rent  that 
might  become  in  default  under  the  terms  of 
the  said  lease  subsequent  to  the  3d  day  of 
August,  1915,  the  day  of  the  execution  of  the 
guaranty,  and  that  the  bank  In  paying  the 
installments  for  the  months  of  July  and  Au- 
gust exceetled  its  authority,  and,  consequently, 
was  liable  to  plaintiff  for  the  amount  of 
such  payment.  The  trial  court  so  construed 
the  guaranty,  and  gave  Judgment  to  the  plain- 
tiff for  the  amount  sned  for.  We  are  of  the 
opinion  that  Hie  conclusion  reached  by  the 
trial  court  was  correct  By  Its  express  terms 
the  guaranty  operated  prospectively  only. 
Counsel  for  the  appelant  Insists,  however, 
that  the  guaranty  agreement  should  be  read 
In  connection  wlUi  the  assignment  of  lease, 
and  that  the  two  docum«it8  should  be  con- 
strued togetb^.  Whether  the  guaranty 
agroCTient  be  so  read  or  not  It  is  plain  that 
the  intention  of  the  parties  was  that  the 
guaranty  should  opiate  prospective,  and 
no  other  effect  can  be  given  to  its  terms 
and  proTlsltms.  The  assignment  of  the  lease 
contains  express  provisions  which  (^wate 
retroactively  and  prospectively  so  as  to 
comprehend  within  its  terms  monthly  rentals 
from  the  1st  day  of  July,  1916,  which  passed 
to  the  packing  company.  On  the  other  band, 
the  guaranty  agreement,  drawn  and  exe- 
cuted contempwaneonsly  with  the  assign* 
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ment,  though  between  dlffermt  parties,  con- 
tains express  proTislons  which  operate  pros- 
pectively alone.  If  the  parties  Intended 
that  the  guaranty  agreement  was  to  extend 
to  arrears  in  rent,  they  certainly  would  have 
adopted  the  same  explicit  language  as  they 
used  In  the  assignment,  namely,  "all  and 
singular  the  rents  that  have  or  may  accrue 
under  and  by  reason  of  the  terms  of  said 
lease  or  of  any  part  thereof."  The  difference 
In  the  phraseology  of  the  two  Instruments* 
considering  the  ctraimstances  of  their  exe- 
cution, shows  that  the  parties  had  the  subject 
In  mind,  and  affords  almost  conclusive 
evidence  that  it  was  not  the  intention  to 
have  the  guaranty  agreement  operate  retro- 
actively. Therefore,  giving  the  two  instru- 
ments the  construction  asked  for  affords  ap- 
pellant no  relief;  and,  standing*  alone,  the 
language  of  the  guaranty  agreement  is  plain 
and  unambiguous,  and  Is  prospective  merely 
in  Its  operation.  In  either  case,  the  contract 
is  susceptible  of  but  one  construction,  and 
we  fall  to  see  how  the  trial  court  could  have 
come  to  a  different  oonclaalcHi  uptm  the  sub* 
Ject. 

[2]  Aside  from  this,  the  findings  of  the 
court  are  to  the  effect  that  the  guaranty  was 
"to  secure  the  i>ayment  of  rentals  to  there- 
after become  due."  This  appeal  is  ori  the 
judgment  roll  alone,  and  we  cannot  know 
upcm  what  evidence  aside  from  the  lease 
and  assignment,  the  finding  may  be  based, 
and  we  must  upon  this  apj>eal  accept  such 
finding,  In  the  absraoe  of  attack,  as  conclu- 
slve  and  final. 

[t]  It  Is  farther  argued  that^  Irrespective 
of  the  construction  that  may  be  given  to  the 
guaranty  agreement,  the  bank  cannot  be  held 
liable  for  making  paymmit  of  th6  install* 
ments  of  rent  in  question,  for  the  reasw 
that  Its  action  in  so  doing  was  based  upon 
a  mere  misapprehension  of  the  proper  legal 
effect  of  the  gnaranty,  the  Instructions  in 
which,  It^  is  claimed,  were  ambiguous.  As 
we  have  before  stated,  the  terms  of  the  guar- 
anty agreement,  upon  which  alone  the  bank 
was  authorized  to  act,  were  clear  and  explicit 
and  free  from  ambiguity.  It  bound  the 
guarantor  to  pay  rentals  that  "shall  become 
In  default"  under  the  lease  upon  the  amount 
deposited,  and  did  not  purport  to  guarantee 
the  payment  of  all  rentals  therein  reserved. 
The  only  interpretation,  permissible  by  the 
bonk  in  respect  to  this  provision  was  that 
the  rentals  to  be  paid  were  those  accruing 
after  the  date  of  the  guaranty  of  August  3, 
1915,  the  date  as  to  which  that  agreement 
speaks.  The  doctrine  of  strlctisslml  juris 
applies. 

Again,  It  is  contended  that  the  bank  was 
absolved  from  liability  for  making  the  dis- 
puted payment  by  the  express  terms  of  the 
guaranty.  What  we  have  already  said  ap- 
plies with  equal  force  to  this  objectionl 


The  July  Installment  was  due  and  payable 
on,  July  1,  1915,  and  was  In  default  upoa 
the  expiration  of  that  day;  the  August  in- 
stallment was  In  default  upon  the  expiratlcm 
of  August  1, 191S.  Both  these  defaults  were 
suffered  prior  to  the  guaranty  agreement 
becoming  operative,  and  the  bank  had  no 
authority  to  make  the  payment,  nor  was  it 
absolved  In  so  doing  by  the  agreement. 

For  the  reasons  given,  the  Judgment  la 
affirmed. 

We  concur:  LENNON,  P.  J',  BEASLY, 
Judge  pro  tern. 

BASHORB  T.  LAMBERSON.    (Gt.  178ft.) 

(District  Ooart  of  Appeal,  ThM  EHstrict,  Gall- 
fomla.  Feb.  9,  1918.) 

1.  Appeal  and  Ebsos  «s9429— Notici  or  Ap- 
peal—Defects—Waives. 

Where  service  of  notice  of  appeal  was  ac- 
knowledged by  respondent's  attoraey,'  the  ap- 
peal ia  properly  before  the  court,  although  no* 
tice  was  signed  by  attorney  in  tact;  acknowledg- 
ment of  service  being  a  waiver  of  objection  that 
notice  of  substitution  of  attorney  had  not  been 
served. 

2.  Apfeai,  and  Gbbob  <8=195— MATTEBfl  Not 
Baisbo  in  Court  Below— Pasties. 

Objection  as  to  change  of  parties  plaintiff 
and  that  leave  of  court  was  not  obtained  to 
file  amended  complaints  cannot  be  raised  tot 
the  "first  time  on  appeal. 
8.  Trusts  ®=>fll(3)— Termination. 

Under  trust  agreement  whereby  defendant 
trustee  was  to  convey  land  when  plaintiff  paid 
amount  due  trustee,  the  trust  relation  ceased 
when,  having  procured  judgment  against  plain- 
tiff and  wife,  defendant  caused  an  execution  to 
be  levied  on  the  land  to  satisfy  the  judgment 
notwithstanding  defendant  bought  the  land  at 
the  execution  sale. 

4.  Judgment  $=:>721— CoNCLUsavxNEss—GoL- 
lateral  Attack. 
Where  defendant  trustee  brought  snit 
against  plaintiff  and  liis  wife  to  determine 
amount  due  from  them,  a  Judgment  determining 
what  such  amount  was,  as  reduced  by  court 
on  appeal,  la,  in  the  absence  of  fraud,  condu- 
aive  aa  to  amount  due  in  a  subsequent  suit  to 
adjust  accounts  between  plaintiff  and  defendanL 

Appeal  from  Superior  Court,  Tulare 
County;  J.  A.  Allen,  Judge. 

Action  by  John  Bashore  against  Charlea 
Q.  Lamberson.  Judgment  dismissing  action, 
and  plaintiff  appeals.  Affirmed. 

See.  also,  167  Cal.  387,  139  Pac.  817. 

J.  C.  Thomas,  of  Oakland,  for  appellant. 
Power  &  McFadzean  and  Jas.  H.  Bork^  all 
of  Vlsalla,  for  respondent. 

HART,  J.  This  action  was  brouf^t  to  en- 
force an  alleged  trust  as  to  the  land  describ- 
ed in  the  complaint  In  favw  of  the  plalntll^ 
the  legal  title,  it  Is  alleged,  being  In  the  ae< 
fendant,  to  have  a  cmnmissloner  appointed 
for  the  purpose  of  ascertaining  and  adjust- 
ing the  accounts  between  the  plaintiff  and 
the  defendant,  and  to  sell  said  land  "to  sat- 
Isfy  the  demands  of  the  trustee  and  the  rest- 
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due  thereof,  amoontlng  to  sometblDg  over 
CIO.000.00,  be  paid  to  this  plaintiff";  that 
a  temporary  injunction  be  granted,  enjoin- 
ing the  defendant  from  Belling  the  land  la 
dispute,  etc  The  court  sustained  a  demur- 
rer to  the  complaint  without  leave  to  amend, 
and  thereupon  rendered  judgment  dismissing 
the  actlm.  The  appeal  la  by  the  plaintiff 
frwn  said  judgment  Hie  notice  of  appeal 
In  this  case  was  signed : 

"Rachel  D.  Bashore,  Attorney  in  Fact  for 
John  Bashore.  John  Bashore,  by  Rachel  D. 
Bashore,  His  Attorney  in  Fact" 

[1]  Respondent  raises  the  auestion  as  to 
whether  this  is  a  valid  notice  of  appeal,  cit- 
ing anthoritles  to  the  point  that  the  notice 
of  appeal  must  be  signed  by  the  attorney  of 
record  in  the  trial  court.  Beardsley  v. 
Frame,  73  C5al.  634,  15  Pac.  310 ;  Prescott  v. 
Salthouse,  53  Cal.  221;  Whittle  v.  Renner, 
55  Cftl.  395;  Ellis  v.  Bennett  3  Pac.  801i; 
Harrlgan  v.  Bolte,  8  Pac.  184«.  But  In 
Withers  v.  Little,  56  Cal.  370,  where  a  no- 
tice of  appeal  was  signed  by  substituted  at- 
torneys, respondent's  attorneys  not  having 
been  served  with  notice  of  the  substitution. 
It  was  held,  as  stated  in  the  s^flabus : 

'*That  the  plaintiff's  attorneys,  in  acknowl- 
e^ng  service  of  the  notice,  waived  the  ob- 
Section  that  the  noti<»  of  the  Babstttntimi  had 
not  been  served  upon  them." 

In  the  present  case  aervlGe  of  the  notice 
of  appeal  was  acknowledged  by  reqKmdait*a 
attorneys,  and  therefore  the  appeal  la  prop- 
erly before  vs. 

[2]  As  to  the  <ri>jectlon  regarding  the 
cdbange  of  parties  plaintiff  In  tlie  different 
pleadings  and  as  to  the  point  that  leave  <tf 
the  court  was  not  obtained  to  file  tbe  two 
amended  complaints,  we  think  sncb  objec- 
tions sboDld  have  been  made  in  the  court 
below,  and  that  it  is  too  late  to  raise  them 
now  for  tbe  first  time. 

It  appears  that  tbe  conu>lalnt,  without 
leave,  was  amended  on  two  several  occa- 
aions.  In  the  original  complaint  John  Ba- 
shore and  his  wife  Radiel  Bashwe  were  the 
plaintifb;  la  tbe  first  amended  comi^aint 
Bacbel  D.  Bashore  was  sole  {daintifl;  and 
in  tbe  second  amended  complaint  John  Ba- 
shore Is  sole  plaintiff. 

Hie  second  amended  complaint  Is  in  two 
oounts.  In  tbe  first  count  it  is  alleged : 

That  in  1900  plaintiff  execated  a  deed  of  trust 
by  two  certain  persons  as  trustees  to  secure  an 
indebtedness  owing  by  him,  the  property  con- 
veyed t>eing  80  acres  of  land  in  Tulare  county; 
that  he  defaulted  in  tbe  payment  of  Interest 
and  prindpid  of  said  indebtedness,  and  that  said 
trustees  sold  said  property,  under  the  provi- 
sions of  the  trust  deed,  to  one  George  W.  Zart- 
man,  to  whom  plaintiff  had  delivered  the  money 
with  which  to  purchase  the  property,  and,  on 
June  7,  1906,  "the  said  George  W.  Zartmao, 
acting  for,  and  as  tbe  agent  of  this  plaintiff, 
took  a  deed  for  the  aforesaid  real  estate  in  his 


1  Reported  In  full  la  tbe  PaelOo  Reporter ;  re- 
ported as  a  memorandum  declilon  vlthont  opinion 
Id  ee  Cal.  xix. 

*  Reported  la  full  In  tbe  Pacific  Reporter;  re- 
ported SB  a  memo  random  dMlsion.  without  oplaloo 
in  67  Cal.  six. 
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own  name,"  which  deed  was  duly  recorded, 
"that  tbe  said  sale  by  the  said  tmstees,  and  the 
holding  of  the  said  land  tmder  said  deed  by  said 
6.  W.  Zartman,  was  all  done  and  performed 
through,  under,  and  by  the  direction  of  the 
defendant  Charles  G.  Lemberson,  who  was  act- 
ing as  the  attorney  for  this  plaintiff";  that  on 
the  2d  day  of  January,  1007^  "without  having 
paid  for  the  said  preimses  with  his  money,  or 
refunding  the  money  delivered  to  him  hy  this 
plaintiff,  the  said  George  W.  Zartman  conveyed 
the  land  to  defendant  •  •  •  without  any 
consideration  whatever  passing  from  tbe  said 
Zartman  to  this  plaintiff;  *  •  •  that  concur- 
rently with  the  execution  of  said  deed  by  the 
said  Zartman  to  the  defendant,  and  as  part  of 
the  said  transaction,  the  eaia  defendant  _  laat 
aforesaid  delivered  to  the  plaintiff  herein  the  fol- 
lowing dedaration  of  trust  which  was  duly 
executed  hy  him:  'Know  all  men  hy  these  pres- 
ents that  I  hereby  agree  to  sell  to  John  Bashore 
at  any  time  within  Qve  years  from  the  date 
hereof  all  that  certain  property  [describing  it], 
upon  payment  to  me  by  the  said  John  Bashore 
01  all  amounts  which  may  be  due  me  at  sudi 
time  by  said  John  Bashore  upon  book  accounta 
or  promissory  notes,  and  npon  receiving  such 
payment  in  full  of  all  soch  book  accounts  or 
promissory  notes,  I  agree  to  transfer  said  prop- 
erty to  said  John  Bashore  free  and  dear  fnun 
all  incnmbrances  done  or  snffered  by  me.  *I 
also  agree  that  oaid  John  Bashore  uiall  have 
the  possessicHi  and  use  of  said  real  property 
during  the  time  this  contract  remains  m  force, 
and  shall  pay  as  a  rental  therefor  all  state, 
coonl?,  and  district  taxes  of  every  Und  whldi 
may  be  levied  or  asseeeed  i^alnst  said  propw- 
ty.  Dated  January  4,  1907.  [Signed]  CSuib. 
G.  Lambersm.* " 

It  is  alleged: 

That  "before  the  term  of  four  years  next  aft- 
er the  said  trust  agreement  was  executed  by 
the  said  Charles  G.  Lamberson,  plaintiff  and 
blB  wife,  Rachel  D.  Bashore,  brought  suit  to 
terminate  the  terms  and  conditions  of  tbe  said 
trust  and  to  have  the  said  real  estate  sold  and 
the  proceeds  applied  on  the  debts,  if  any,  by 
the  said  Lamberson,  and  tbe  balance  to  Ik 
applied  to  tbe  said  cMtul  que  trust  *  that  pend- 
ing tbe  said  proceedings  ft  was  discovered  by 
tbe  said  plaintiff  that  he  had  sold  and  ddivered 
to  and  by  deed  of  conveyance  had  given  to  the 
said  Rachel  D.  Bashore,  his  wife,  ue.aforesidd 
real  estate,  by  deed  dated  January  2,  1910." 

The  complaint  then  alleges  that  plaintiff 
and  defendant  attempted  to  settle  their  ac- 
connts,  but  were  unable  to  do  so,  and  that 
Lamberson  brought  snlt  against  plalntiCF  and 
bis  Mrlfe  to  detramlne  the  amount  due  from 
them;  that  on  the  trial  of  said  action  the 
superior  court  gave  judgment  In  favor  of  the 
plaintiff  therein,  Lamberson,  In  the  sum  of 
¥12,195.97,  which  amount  on  appeal  to  the 
Supreme  Court  was  reduced  to  $8,900.60. 
It  is  then  stated: 

That  both  the  superior  court  and  the  Su- 
preme Court  "indolged  in  much  obiter  dictam," 
but  that  the  sole  point  decided  was  as  to  the 
amount  due;  "that  said  judgment  as  modified 
and  corrected  was  made  and  entered  on  the  27tb 
day  of  Marchj  1014,  and  thereafter  the  said 
defendant  herein  abandoned  his  said  trust,  dis- 
regarded the  fact  that  thie  action  was  pending 
to  adjudicate  and  to  determine  the  relation  of 
trust,  *  *  •  and  caused  an  execution  to  be 
entered,"  under  which  the  property  was  sold 
and  bought  by  the  defendant  Lamberson;  that 
on  "the  22d  day  of  July,  1915,  and  within 
less  than  a  year  after  the  sale  aforesaid,  the 
said  Rachel  D.  Bashore  redeemed  the  real  es- 
tate described  in  the  said  truat  signed  by  tbe 
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said  Lambenon  and  in  this  complaint,  by  paj- 
Ing  the  amount  bid  Cor  the  said  real  estate  bj 
the  aaid  Lamberson  and  interest  thereon  at  the 
rate  of  1  per  cent:  per  month,  which  is  evi- 
denced  by  a  certain  certificate  of  redemption 
duly  made,  executed  and  signed  by  tiie  sheriff 
of  Tulare  county,  and  delivered  to  Rachel  D. 
Basbore,  then  the  cestui  que  trust,  and  the 
beneficiary  thereof;  that  the  said  certificate  of 
redemption  described  the  aforesaid  real  estate 
(giving  the  description  and  the  fact  of  the 
recordation  of  eaid  certificate),  and  the  same 
(the  land)  is  and  remains  the  property  of  the 
said  Rachel  D.  Itashore  and  those  who  hold  un- 
der her,  and  specially  this  plaintiff,  who,  by 
virtue  of  that  certain  quitclaim  deed  duly  exe- 
cuted by  Rachel  D.  Bashore  on  the  22d  day  of 
July,  1915,  and  admitted  to  record  in  the  of- 
fice of  the  county  recorder  of  Tulare  county  on 
the  22d  day  of  July,  1915.  •  •  •  and  by 
virtue  thereof  this  plaintiff  is  the  owner 
thereof." 

It  ts  next  alleged : 

"The  plaintifE  therefore  pleads  as  a  bar  to 
any  further  acts  of  ownership  by  the  said  de- 
fendant the  provisions  of  the  statate  of  redemp- 
tion, section  703  of  the  Code  of  Civil  Procedur* 
of  the  state  of  California,  and  alleges  that  un- 
der and  by  virtue  of  said  section,  and  the  pro- 
visions thereof,  the  effect  of  the  said  sale  is 
terminated,  and  forever  barred;  that  the  pro- 
visions of  the  trusted  estate  have  been  by  virtue 
of  the  various  acts  of  the  said  defendant,  Chas. 
G.  Ijsmberson,  violated  and  abandoned;  that 
the  deed  made  by  the  said  Geo.  W.  Zartman  to 
the  said  Cbaa  G.  Lamberson  ought  to  be  set 
aside,  held  for  naught,  and  without  a  valuable, 
or  any,  consideration  tiierefor,  and  that  this 
court  ought  to  appoint  a  commissioner  to  make 
and  execute  a  good  and  proper  deed  to  the  said  ; 
real  estate  named  in  this  complaint." 

The  second  count  "reincorporates"  the  al- 
legations of  the  flrst  cause  of  action  as  to 
the  facts  culminating  in  the  making  of  saM 
"declnratlon  of  trust  on  the  4th  day  of  Jan- 
uary. 1907,"  and  proceeds: 

"That  the  reason  and  consideration  of  and 
for  the  said  trust  was,  and  is,  in  the  fact,  that 
the  ^^aid  Chas.  Q.  Laai))er80D  had  procured  a  deed 
for  the  said  real  estate,  as  the  attorney  for  this 
plaintiff,  and  was  acting  for  and  in  lien  of  the 
said  plaintiff,  and  in  his  room  and  stead,  and 
after  obtaining  the  said  deed,  slmnltaneouely 
with  tlie  receipt  thereof  from  the  said  Geo.  W. 
Zartman,  he,  the  said  Chas.  G.  Lamberson,  then 
and  tfaE>re  created  the  said  trust  BMldng  and 
executing  the  same." 

The  value  of  the  property  is  stated  to  be 
$10,000,  and  it  is  alleged  that  defendant^ 
linowing  its  value,  "made  exorbitant  and  In- 
equitable charges  that  he  might  Involve  the 
same  in  controversy,"  and  that  said  charges 
were  made  to  embarrass  plaintiff  "and  to 
prevent  a  settlement  till  the  statute  of  limi- 
tations bad  barred  the  action  on  hla  trust." 
There  Is  then  an  allegation  to  the  effect  that 
defendant  never  disputed  the  title  of  plain- 
tiff to  the  property  until  he,  the  defendant, 
brought  suit  and  that  said  Lamberson  "ac- 
knowledged the  rights  and  title  to  the  said 
tract  by  making  out,  as  attorney  for  this 
plaintiff  a  homestead  on  said  property." 
There  is  an  allegation  that  defendant  has 
collected  $288.50  for  wheat  and  barley  grown 
on  the  prcnilsps  which  should  be  paid  to 
plaintiff.  There  Is  also  an  allegation,  sub- 
stantially the  same  as  the  one  above  quoted 


herein,  as  to  the  redemption  of  the  property 
by  Radbel  D.  BaShore  from  the  sale  of  said, 
property  vnAer  execution  to  satisfy  the  Judg- 
ment of  the  defendant  and  the  qnitdalmlns 
of  the  land  by  said  Radiel  to  the  plaintiff, 
John  Bashore.  There  are  many  other  alle- 
gations In  both  counts  to  which,  under  our 
view  of  the  case  as  presented,  it  Is  not  nec- 
enary  to  refer. 

As  we  understand  the  complaint,  we  gath- 
er therefrom  that  what  the  plaintiff  Is  com- 
plaining of  la  that  the  judgment  in  the  for- 
mer action,  eren  as  reduced  by  the  deddon 
of  the  Sapreme  Court,  la  for  a  much  larger 
sum  of  money  than  is  or  was  actually  due 
from  the  plaintiff  and  his  wife  to  the  de- 
fendant, and  that  the  object  of  this  suit  Is 
to  have  the  trust  relation  once  existing  be- 
tween the  parties  as  to  the  land  in  question 
established  and  continued,  auod  thus  secure  a 
readjHstmcnt  ot  thrir  finandal  ^fferences 
and  a  reduction  of  the  Judgment. 

IC  may  parentbeUcally  be  observed  that, 
aUbon^  Lambersm  held  ttie  legal  tiUe  to 
the  pr^ierty  at  the  time  he  obtained  the 
Judgment  referred  to^  be  caused  execution 
to  be  Issued  Bpon  said  Judgment  against  tbe 
pn^iiarty  In  questlom  for  the  purpose  of  satis- 
fying^ said'  indgment  This  coorse  was  doubt- 
less adopted  for  the  purpose  of  selling  and 
disposing  of  »tty  equity  either  the  plaintiff 
or  his  wifo  might  bare  in  the  land,  particu- 
larly tbe  wife,  to  whom.  It  is  aUeged,  as 
seen,  the  plaintiff  by  deed  cmveyed  the  ^rop- 
er^  on  Janaary  2;  1910l 

[S]  It  tamy  be  conceded  that  Lamberson 
to^  the  conveyance  of  the  land  from  Zart- 
man for  die  purpose  ei  securing  tbe  payment 
to  him  of  all  moneys  due  from  the  plaintiff 
and  bis  wife  to  him,  and  that  the  written 
agreement  whereby  be  agreed  to  convey  to 
the  plaintiff  upon  the  payment  of  all  such, 
moneys  created  as  to  the  said  real  estate  a. 
trust  relation  between  him  and  the  plaintifT 
and  his  wife.  Bat,  accordiug  to  the  com- 
plaint Itself,  that  relation  ceased  to  exist 
when  lamberson  caused  the  land  to  be  sold, 
under  an  execution  issued  In  the  case  of 
Lamberson  v.  John  Bashore  and  Rachel  tX 
Bashore  (see  167  Cal.  387,  139  Pac.  S1T>,  to 
satisfy  the  judgment  obtained  by  him  there- 
in, as  modified  by  the  Supreme  Court.  When 
that  sale  took  place,  tbe  agreement  crefitlng 
the  trust  was  at  an  end,  and  so,  of  coarse, 
was  the  trust  relation,  notwithstanding  that 
I^amberson  himself  Iraught  the  lan0  at  the 
execution  sale.  Moreover,  Rachel  D.  Ba- 
shore, as  a  redemptloner,  redeemed  the  land, 
and  thereafter  conveyed  it  to  ber  husband, 
the  plaintiff  In  this  action.  When,  therefore, 
this  action  was  Instituted,  the  tlUe  to  and 
possession  of  the  corpus  of  the  trust  had 
passed  out  of  the  defendant,  and  finally  pass- 
ed  to  the  so-called  cestui  que  trust  himself. 

[4]  The  Judgment  In  the  case  between 
I^amberson  and  the  Basbores  is,  of  course, 
conclusive  as  to  tbe  amount  due  the  formet 
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from  tbe  latter,  and  cannot  be  attacked  or 
cballeived  legally,  ezci^t  vjnm  some  fraud 
or  other  snffldent  matt^  collateral  or  ex- 
trinsic to  the  qoestions  necessarily  involTed, 
examined,  and  adjudicated  in  the  proceeding 
or  acti<m  In  which  said  judgmfflit  was  rm- 
dered.  Certainly  learned  counsel  will  not 
contend  that  the  testimony  upon  which  the 
findings  supporting  the  Judgment  were  pred- 
icated could  be  re-examined  in  this  action 
for  tbe  purpose  of  determining  whether  the 
Judgment  was  thus  supported,  or  that  a 
Judgment  in  a  collateral  action  could  be  viti- 
ated or  set  at  naught  even  if  it  could  be 
shown  that  it  was  the  culmination  of  Insuf* 
lldent  or  perjured  testimony. 

The  complaint  here  does  not  directly  allege 
that  the  Judgment  was  procured  through  the 
fraudulent  acts  or  conduct  of  the  defendant 
The  objection  to  the  Judgment  is  merely  that 
it  Is  for  an  amount  in  excess  of  tbe  sum  ac- 
tually due,  a  question  which  was  presump- 
tively litigated  and  finally  determined  In  the 
action  In  which  the  judgment  was  obtained. 

It  Is  very  clear  that  the  complaint  states 
no  cause  of  action  for  the  relief  prayed  for 
or  any  relief,  and  that  the  demurrer  was 
properly  sustained. 

It  may  be  added  that  the  opinion  of  Mr. 
Justice  Melvln  In  tbe  case  of  Lamberson  v. 
John  Basbore  et  al.,  167  Cal.  387,  139  Pac. 
817,  supra,  presents  a  full  statement  of  the 
facts  as  found  by  the  trial  court  leading  to 
the  Judgment  In  said  action,  to  satisfy  which 
the  real  estate  herein  involved  was  sold. 

Tbe  judgment  is  affirmed. 

We  concur:  CHIPMAN,  P.  X;  BUR- 
NETT, J. 

(36  Cal.  App.  US) 

PERKINS  V.  EDINBTJRO  et  ux.   (Civ.  2038.) 

(District  Court  of  Appral,  Second  District,  Cal- 
ifornia.  Feb.  1,  1018.   Rdiesring  Denied 
by  Supreme  Court  April  1,  1918.) 

1.  Appeal  and  Ebbob  ®»757(1)  —  Scopx  — 
Record — Sufpicienct. 

The  court  od  appeal  will  assume  that  ap- 
pellant bas  brought  in  briefs  such  portigoa 
of  the  record  as  he  desires  to  call  to  the  court's 
attention,  as  required  by  Code  Civ.  Proc.  § 
953c,  and  will  confine  its  statement  of  facts  to 
tbe  matters  so  called  to  Its  attention. 

2.  Appeat.  and  Ebrob  (©=3035(2)— Pbesump- 
TioNs— Opening  Default. 

Where  the  court  granted  motion  to  set  aside 
an  order  opening  default,  and  tbe  record  on  ap- 
peal did  not  show  the  facts,  the  court  will  as- 
sume that  they  supported  the  ruling,  since  they 
may  have  been  in  dispute. 

3.  Judgment  4S»173— Default— Vacation. 

Where  default  was  entered  in  June,  1013, 
and  in  October  a  "copy"  of  stipulation  for  va- 
cation thereof  was  filed,  and  a  few  days  later 
a  second  default  was  entered,  and  in  May,  1015, 
the  orisinal  stipulation  for  vacatioo  was  Sleo 
and  the  default  vacated,  and  answer  filed,  which 
had  been  verified  in  September,  1914,  an  order 
setting  aside  the  order  vacating  the  default  can- 
not be  held' error  without  affirmative  showing  of 


good  reason  why  the  answer  was  not  sooner 

filed. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  John  M.  York,  Judge. 

Action  by  Geo.  H.  Perltlns  against  Everett 
Edlnburg  and  wife.  From  an  order  setting 
aside  an  order  opening  default,  defendants 
appeal.  Affirmed. 

Gates  ft  Robinarai.  of  Lob  Angdea,  for  ap- 
pellants. Cass  ft  Sbelton,  of  Los  Angeles, 
ftn-  respondent 

CONBEZ,  P.  J.  Tills  is  an  action  to  re< 
cover  a  sum  of  money  alleged  to  be  due  up<m 
contract.  Judgment  by  default  was  duly  en- 
tered on  the  23d  day  of  June,  1914.  On  Oc- 
tober 3, 1914,  there  was  filed  In  the  action  a 
document  marked  "copy,"  purporting  to  be  a 
stipulation  between  the  attorneys  for  the 
plaintiff  and  the  attorney  for  tbe  defendants 
to  the  effect  "that  tbe  Judgment  heretofore 
entered  therein  upon  default  may  be  vacated 
without  prejudice  to  either  party,  tbe  said 
default  set  aside,  and  the  defendants  permit- 
ted to  file  their  answer  therein  within  five 
days  after  said  judgment  Is  so  vacated  and 
said  default  set  aside."  Said  copy  was  dated 
September  23,  1914.  On  October  14,  1914,  a 
second  entry  of  default  of  tbe  defendants 
was  indorsed  upon  the  compfalnt  and  a  sec- 
ond entry  of  Judgment  was  made  by  the  clerk 
on  October  22,  1914.  On  May  28,  1915.  a 
document  purporting  to  be  the  original  stip- 
ulation, of  which  a  purported  copy  had  been 
filed  as  above  stated,  was  filed  In  this  action. 
Thereupon  on  the  same  day,  May  28,  1015, 
tbe  court  made  Its  order  reciting  tbe  terms 
of  said  stipulation  and  ordered: 

"That  the  judgment  heretofore  entered  In 
the  above-entiued  action,  in  favor  of  the  plain- 
tiff and  against  tbe.  defendants,  is  hereby  vacat- 
ed and  set  aside  without  prejudice  to  either  par- 
ty to  said  action,  and  the  default  of  tbe  defend- 
ants which  was  entered  in  said  action  is  hereby 
set  aside  and  the  defendants  are  hereby  given 
five  days  from  this  day  within  which  to  serve 
and  file  their  answer  to  the  complaint  in  said 
action." 

On  the  same  day  tbe  answer  (which  had 
been  verified  on  September  14,  1014),  was 
filed.  Thereafter,  on  July  12, 1915,  upon  due 
notice,  the  plaintiff  moved  the  court  to  set 
aside  tbe  order  of  the  court  made  on  the  28tb 
day  of  May,  1915,  npon  tbe  following  ground: 

"That  the  said  stipulation  was  given  to  the  at- 
torney for  the  defendants  upon  the  agreement 
that  it  be  filed  immediately,  on  or  about  the  15th 
day  of  July,  1014,  and  that  a  duplicate  of  the 
said  stipulation  watt  thereafter  filed  on  the  3d 
day  of  October,  1014,  and  the  terms  of  the 
said  stipulation  have  been  fully  complied  with 
by  plaintiff." 

The  motion  was  granted  by  order  made 
on  said  12tb  day  of  July.  1015,  and  the  ap- 
peal is  by  the  defendants  from  that  order. 

[1]  Only  a  typewritten  transcript  on  ap- 
peal bas  been  filed  herein.  We  assume  that 
appellants  have  printed  In  their  brief  such 
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portions  of  the  record  as  they  desire  to  call 
to  the  attention  of  the  court,  and  our  state- 
ment of  facts  is  confined  to  the  matters  thus 
brought  to  our  attention.  Code  Civ.  Proc.  | 
953c.   There  Is  no  brief  for  the  respondent 

[2]  Connsel  for  appellants  Inform  us  In 
their  brief  that  the  motion  of  July  12,  1915, 
was  heard  upon  affidavits  and  the  records 
of  the  case.  The  minute  order  as  printed  in 
the  brief  shows  that  at  least  one  affidavit 
was  presetted  by  the  plaintiff's  attorney. 
There  has  not  been  printed  with  the  brief  a 
copy  of  the  affidavits  or  any  portion  thereof. 
Counsel  su^eest  that  the  motion  could  not 
have  been  granted  upon  the  ground  that  the 
stipulation  was  given  In  July,  and  they  far- 
ther insist  that  the  document  died  on  October 
3,  1914,  was  not  an  original  of  the  stipula- 
tion, but  only  a  copy.  As  to  these  matters 
the  facts  may  have  been  disputed,  or  may 
have  been  entirely  favorable  to  the  plaintiff 
as  shown  by  the  affidavits;  and  we  must  as- 
sume that  they  did  support  the  motion,  since 
the  court  granted  that  motion.  ' 

[3]  Appellants  contend  that  judicial  action 
was  necessary  to  vacate  the  judgment  or 
set  aside  the  default,  and  that  since  there 
was  no  Judicial  action  to  that  effect  nntll 
May  28,  1915,  appellants  were  entitled  under 
the  stipulation  to  file  their  answer  within 
five  days  after  that  date.  Assuming  that 
the  filing  of  a  copy  or  duplicate  of  the  stip- 
ulation did  not  alone  vacate  the  Judgment  or 
set  aside  the  default.  It  does  not  necessarily 
follow  that  the  court  erred  In  setting  aside 
the  order  of  May  28tta.  The  court  may  have 
found  in  the  affidavits  ample  reason  to  be 
satisfied  that  the  stipulation  had  been  grant- 
ed by  plaintiff's  attorneys  actually  on  July 
14,  1914,  upon  the  agreement  stated  in  the 
motion;  and  that,  under  the  circumstances 
shown,  no  good  reason  existed  for  allowing 
the  defendants  to  have  their  default  set  aside 
In  order  that  they  might  then  file  an  "answer 
and  cross-complaint."  which  on  its  face  had 
been  verified  and  ready  for  filing  ever  since 
the  previous  September. 

Hie  order  Is  affirmed. 

We  concur:  JAHES,  J.;  WORKS,  Judge 
pro  tem. 


(H  Cat.  App.  X6S) 

BEBMetaLT.BEICHMANetal.  (Civ.  1776.) 

(District  Court     Appeal,  Third  District,  Cal- 
ifornia.  F«b.  12.  1918.) 

Easeukntb  4Es»61(S)  —  Wat  or  Nkcbssitt  — 
Action  fob  EffrABUsHuBNT  —  PLXAniNQ 

AND  Evidence. 
Under  Civ.  Code,  |  1104,  providing  that  a 
traosfer  of  real  estate  creates  in  its  favor  an 
easement  to  use  other  real  estate  of  the  grantor 
in  the  same  manner  and  to  the  same  extent  as 
it  was  obviously  and  permanently  used  by  the 
grantor,  for  the  benefit  of  the  estate  transferred, 
irhen  the  transfer  was  agreed  on  or  completed, 
a  grantee  of  land  having  no  access  to  a  high- 


way, withoat  trespassing  on  land  of  strangers, 
except  over  other  land  of  the  grantor,  seeking 
to  establish  a  way  of  necessity,  must  allege  and 
prove  that  the  road  claimed  to  be  appurtenant 
to  the  granted  land  was  in  use  as  such  by  the 
grantor  when  he  conveyed  to  plaintffb.'  and  is 
the  only  road  by  which  they  can  pais  to  and 
from  the  granted  land,  and  is  necessary  to  ths 
beneficial  use  thereof,  besidfls*definitely  loeating 
it,  and  stating  iu  width. 

Appeal  from  Bnpnior  Coaxt,  Btaddjoa 
County;  James  F.  Lodge,  Judge. 

Action  by  Bl  O.  Beem  and  ottwrs,  tmsteea 
of  the  town  of  Ft  Jooee,  against  O.  A. 
Beidunan  and  another.  From  an  adrene 
Judgment  and  order,  defendants  appeaL  B»> 
veraed,  with  direction. 

Taylor  ft  Tebbe,  of  Treka,  for  appellants^ 
H.  V.  Ley,  of  Yreka  (Wm.  V.  Cowan,  of  Sac- 
ramento, of  connsel),  for  respcmdents. 

CHIPMAN,  P.  J.  This  Is  an  action  to 
have  a  right  of  way  declared  from  plaintiffs' 
land  over  defendant  B^chman's  land  to  a 

highway. 

It  Is  alleged  In  plaintiffs'  verified  amended 
coiiiplaliit:  That  on  June  16.  1909,  defendant 
Betchman  was  the  owner  of  a  certain  tract 
of  land  described  as  follows: 

"Commencing  at  the  northwest  corner  of  said 
S.  W.  ^4  of  S.  E.  %  of  section  35.  in  township 
44  north,  of  range  9  west,  M.  D.  M.,  and  run- 
ning thence  south  for  the  distance  of  600  feet 
to  a  rock  set  In  earth ;  thence  running  east  for 
the  distance  of  100  feet  to  a  rocti  set  in  earth ; 
thence  running  a  little  east  of  north  for  the  dis- 
tance of  600  feet  more  or  less,  to  the  nortli 
boundary  line  of  said  forty  acres;  and  thence 
west  along  said  line  for  the  distance  of  250  feet 
to  the  place  of  beginning" 

— together  with  the  teoenients,  appurtenanc- 
es,  etc.;  that  on  the  16th  day  of  June,  1909, 
defendant  Relchman  conveyed  said  tract  of 
land  to  plaintiffs,  by  the  above  description, 
and  that  plaintiffs  are  now  and  for  a  long 
time  have  been  In  possession  thereot  That 
defendant  Belchman  was  on  said  day  "also 
owner  of  the  land  lying  on  the  east  and 
south  sides  of  said  tract  and  between  aald 
tract  and  the  county  road  leading  from  Pt 
Jones  to  Treka.  That  said  tract  Is  bounded 
on  the  north  and  west  sides  by  lands  of  the 
Southern  Pacific  Company"  (amended  to  read 
Central  Pacific  Ballroad  Company).  It  Is 
then  alleged  in  paragraph  6  as  follows: 

"That  the  sole  and  only  way  from  said  tract 
to  a  public  highway  is  over  and  across  the  land 
of  said  defendant  O.  A.  Reichman  from  the 
east  boundary  of  said  tract  in  a  southeasterly 
direction  to  the  diTisIon  fence  between  the  land 
of  said  defendant  G.  A.  Reichman  and  land  own* 
ed  by  James  A.  Davidson  and  others,  thence  in 
an  easterly  direction  and  parallel  with  said  di- 
vision fence  to  the  aforementioned  county  road  ; 
that  said  described  way  Is  the  most  reasonable 
and  practical  roate  that  can  be  selected  over 
and  across  the  lands  of  said  defendant;  that 
there  is,  and  for  a  long  time  has  been,  a  road 
used  by  said  defendant  along  the  line  of  said 
route:  that  plaintiffs  are  the  owners  of  and 
entitled  to  said  right  of  way  over  the  land  of 
said  defendant  Reichman  to  the  county  road 
aforesaid,  to  pass  and  repass  on  foot  and  with 
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teams ;  and  that  said  eaBement  is  appurtenant 
to  tfae  land  lieretofore  described  as  havins  been 
conveyed  to  plaintiffs." 

It  is  alleged  that  plaintlfls  have  requested 
defendants  to  "acquiesce  In  the  definite  lo- 
cating of  a  right  of  way  between  said  tract 
and  the  aforesaid  county  road,  across  the 
land  of  said  defendant  O.  A.  Reichman, 
•  •  •  but  the  defendants  refuse  and  neg- 
lect to  do  so";  that  defendant  Relchfnau  "is 
still  the  owner  of  the  land  lying  between 
said  tract  and  said  county  road,  and  that 
said  county  road  is  the  only  public  highway 
adjacent  to  said  tract  or  to  the  lands  of  said 
defendant,  B^chman;  that  the  defendant  Ft. 
Jones  Creamery  &  Packing  Company  claims 
some  Interest  therein  by  virtue  of  an  optltm, 
but"  said  right  Is  subject  to  tfae  right  of 
plaintiffs  herein. 

Defendants  interposed  a  demurrer  to  the 
complaint  for  Insufficiency  of  facts,  and  also 
on  the  ground  of  uncertainty.  In  that  "It  can- 
not be  told  whether  plaintiff  Intends  to  al- 
1^  that,  at  the  time  when  It  is  claimed  that 
defendant  G.  A.  Belctunan  omveyed  said 
prcverty  to  i^lntlff,  said  property  was 
bounded  as  described  in  said  complaint. 
Neither  can  it  be  told  whether  or  not  at  the 
time  of  said  omTeyanoe  there  was  a  public 
bl^way  running  past  the  said  land."  For 
like  reason  the  c<nnplalnt  Is  alleged  to  be 
ambignous  and  unintelligible.  TtM  demurrer 
was  ovemded,  and  defendants  answered: 
Admitted  that  defendant  Reidiman  was,  on 
June  16,  190d,  the  owner  of  the  tract  .con- : 
veyed  to  plaintiff,  "and  was  also  owner  of 
the  land  lying  on  the  east  and  south  aides  of 
said  tract  and  between  said  tract  and  the 
county  roau  leading  from  Ft.  Jones  to  Yre* 
ka,"  bnt  for  lack  of  knowledge  and  on  infor- 
matlfm  and  belief  denied  that  the  Central 
Padflc  Company  was  owner  of  the  land  on 
tile  nortb  and  west  sides  of  said  land;  alleg- 
ed that  the  said  tract  of  land  was  conreyed 
to  [Aatntlffs  upon  certain  described  condi- 
tions, but,  as  there  was  no  erldence  touching 
this  matter,  they  need  not  be  further  noticed; 
so,  also,  no  evidence  was  offered  as  to  cer- 
tain averments  of  the  answer  concerning  a 
road  now  ezlsflng  from  Ft  Jones  to  the  west 
side  of  the  tract  in  question.  Defendants 
made  certain  denials  of  the  averments  In 
said  paragraph  6  of  the  complaint,  which 
will  be  herdnafter  noted. 

Hie  cause  was  tried  the  court  without 
a  jury;  The  court  made  the  following  find- 
ing of  fact: 

'lliat  all  the  allegatioDB  of  the  amended  com- 
plaint on  file  herein  are  true** 

— and,  as  conclusion  of  law,  the  court  found : 
"Tfaat  plaintiffs  are  entitled  to  a  decree  of 
this  court  determining  and  adjudging  that  nlaiu- 
tiffs  are  the  owners  of,  and  entitled  to,  tlie  right 
of  way  described  in  the  complaint  on  file  herein, 
■aid  right  of  way  of  the  minimum  statutory 
width  of  20  feet**^ 

The  decree  adjudged  plaintiffs  "entitled  to 
an  easement  for  right  of  way  over  and  across 


the  lands  of  defendant  O.  A.  Rel^hraan,  to 
pass  and  repass  on  foot  and  with  teams  (said 
easement  not  to  exceed  the  minimum  statu- 
tory width  of  20  feet),  extending  from  the 
(respondents  say  in  their  brief  the  word 
'east'  should  be  here  inserted)  boundary  of 
tbeir  parcel  of  land,  described  In  the  amend- 
ed complaint  herein,  In  a  southeasterly  di- 
rection to  the  division  fence  between  the 
land  of  defendant  Q,  A.  Reichman  and  lauds 
owned  by  James  A.  Davidson  and  others, 
thence  in  an  easterly  direction  and  parallel 
with  said  division  fence  to  the  county  road 
leading  from  Ft  Jones  to  Yreka  and  follow- 
ing  throughout  its  leng^  the  road  mentioned 
in  said  amended  complaint  and  therein  al- 
leged to  exist  across  the  land  ot  said  defend- 
ant O.  A.  Belcbman."  Defendants  a^ieal 
from  the  Judgmmt  and  from  tiie  order  deny- 
ing their  motion  for  a  new  trlaL 

In  their  spedflcations  oC  error,  defendants 
challaige  the  sufficiency  of  the  evidence  to 
support  the  finding  that  the  facts  set  forOi 
in  paragraph  0  of  the  amended  complaint  are 
true.  They  challenge  the  suffideocy  of  ttie 
erldence  to  support  the  finding  that  plaln- 
tUfs  have  requested  defendants  to  acquiesce 
in  definitely  locating  a  right  of  way  across 
defendant  Relchman's  land  from  said  tract 
to  the  public  highway.;  also  that  said  de- 
fendant Beidiman  Is  stin  the  owner  of  the 
land  lying  b^;we«i  said  tract  and  said  coun- 
ty road,  and  that  said  county  road  is  the 
mly  public  hls^way  adjacoit  to  said  tract 
or  to  the  lands  of  said  defendant  Relebman ; 
that  the  Judgment  Is  cmitrary  to  law  In  that 
there  are  no  findings  of  fact  to  support  It; 
that  It  Is  not  definite  or  certain  as  to  the 
location  of  the  land  claimed  as  a  right  of 
way  and  Is  uncertain  as  to  the  servitude  to 
be  imposed  upon  the  lands  of  defendant 
Reichman,  and  the  location  of  the  easement 
cannot  be  determined  from  the  Judgment. 

Plaintiffs  Introduced  no  witnesses;  the 
evidence  In  support  of  the  finding  and  Judg- 
ment being  entirely  documentary,  except  as 
further  supplied  by  the  admissions  of  de- 
fendants in  their  answer. 

Plaintiffs  Introduced  a  United  States  pat- 
ent to  the  Central  Padflc  Railroad  Company 
to  the  N.  W.  %  of  the  S.  E.  the  8.  W.  % 
and  the  N.  %  of  section  36,  township  44 
north,  range  9  west,  M.  D.  M.,  whldi  includes 
the  tract  conveyed  to  plaintiffs  by  the  de- 
fendant Reichman.  Plaintiffs  here  rested, 
as  also  did  defendants.  There  was  no  evi- 
dence offered  to  show  that  any  portion  of 
this  patented  land  was  conveyed  to  Reich- 
man, but  it  was  alleged  and  was  admitted 
that  Reichman  was  the  owner  of  the  tract 
conveyed  to  plaintiffs  and  was  the  "owner 
of  the  land  lying  on  the  east  and  south  sides 
of  said  tract  (the  tract  wmveyed  to  plain- 
tiffs) and  between  said  tract  and  the  coun- 
ty road  leading  from  Ft  Jones  to  Treka." 

Plaintiffs  introduced  no  evidence  to  show 
that  the  road  referred  to  in  paragraph  6  ot 
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thft  amended  cranj^taliit  tat  fact  existed,  or 
that  **Uim  la  or  for  a  long  time  has  bem  a 
road  used  by  said  defendant  along  tbe  line 
ot  said  route,"  bnt,  as  tbe  averment  was  not 
denied.  It  may  be  taken  as  true.  Tbere  was 
no  evidence  offered  to  show,  as  alleged,  that 
this  road  *is  the  sole  and  only  way  from 
said  tract  to  a  pabllc  highway."  or  that  **lt 
Is  the  most  reasonable  and  practicable  route 
that  can  be  selected  over  and  across  tbe  land 
of  said  d^endant,"  or  in  support  of  tbe  aver- 
ment  that  the  said  road  "is  appurtenant  to 
tbe  land  hereinbefore  described  as  having 
been  conveyed  to  plaintifFs."  These  aver- 
ments were  specifically  denied.  Bespond- 
ents  state  in  their  brief  that  the  theory  upon 
which  the  acti(»]i  was  brought  is  "that  where 
one  grants  land  surrounded  by  his  own  lands 
or  partly  by  his  lands  and  by  the  lands  of 
strangers,  such  grantor  Impliedly  grants  a 
right  of  way  to  a  public  highway  over  and 
across  his  remaining  lands"  (citing  Taylor 
T.  Warnaky,  55  Cal.  350).  It  was  held  in 
that  case  that  a  "way  of  necessity"  arises  In 
f.ivor  of  a  parcel  of  land  "where  the  same  is 
wholly  surrounded  by  the  grantor's  other 
land,  or  partly  by  this  and  partly  by  land 
of  a  stranger.  This  arises  from  the  effect 
of  the  grant  or  reservation  of  the  land  Itself, 
and  is  so  far  appurtenant  to  it  as  to  pass 
with  the  land  to  another,  provided  he  have 
no  other  way  of  access  to  the  same,  Wash- 
burn's Kasem.  &  Serv.,  side  p.  163,  and  cases 
there  cited."  Cited  approvingly  In  Barnard 
V,  Lloyd,  85  Cal.  131,  133.  24  Pac.  658;  Blum 
V.  Weston.  102  Cal.  362.  367.  36  Pac.  778, 
41  Am.  St.  Rep.  188.  Section  IIM  of  the 
Civil  Code  provides  as  follows : 

"A  transfer  of  real  property  passes  all  ease- 
ments attached  thereto,  and  creates  in  favor 
thereof  an  easement  to  use  other  real  property 
of  the  person  whose  estate  is  transferred  in  the 
same  maniier  and  to  the  same  extent  as  such 
property  was  obviously  and  permanently  used 
by  the  person  whose  estate  is  transferred,  for 
the  benefit  thereof,  at  the  time  when  the  trans- 
fer was  agreed  apon  or  completed." 

Section  801  of  the  same  Code  declares  what 
may  be  attached  as  servitude  to  other  land 
"as  Incidents  or  appurtenances,**  and  among 
these  la  "the  right  of  way."  Unless  express- 
ly excepted,  "the  transfer  of  a  thing  trans- 
fers Its  incidents."  Id.  f  1084.  The  action  is 
deariy  for  a  right  of  way  as  an  easement 
arising  Impliedly  oat  of  a  grant  of  land  be- 
cause of  a  necessity,  and  that  necessity  aris- 
es In  the  present  case  from  the  fact  alleged 
that  the  grantee  has  no  other  way  to  and 
from  the  land  than  that  referred  to  in  the 
amended  complaint,  without  trespassing  upon 
land  of  strangers.  Ooddard's  Law  of  Ease- 
ments (Bennett's  Ed.)  p.  267. 

In  order  that  an  easement  may  pass  by 
implication  it  must  be  annexed  to  the  estate 
granted,  must  be  reasonably  necessifry  for 
the  beneficial  enjoyment  of  the  same,  and 
must  be  in  <H)en,  apparent,  and  continuous 
ase  at  the  time  of  the  grant  14  Cyc.  1168. 


"When  the  owner  of  land  divides  his  prop- 
erty Into  two  parts,  granting  away  one  of 
them,  he  Is  taken  by  ImplicatlMi  to  Include 
In  his  grant  all  such  easements  In  tbe  re- 
maining part  as  are  necessary  for  the  rea- 
sonable enjoyment  of  the  part  which  he 
grants,  in  the  form  which  it  assumes  at  the 
time  he  transfers  it"  (Cave  v.  Crafts,  53  Cat 
135, 140);  not  that  It  shall  be  abscdntely  nec- 
essary for  the  enjoyment  of  the  estate  grant- 
ed. 14  Cyc.  1171.  Three  things  are  neces- 
sary to  create  an  easement  by  implied  grant : 
(1)  A  separation  of  tbe  tltie;  (2)  that  be- 
fore the  separation  takes  place  tbe  use 
which  gives  rise  to  the  easement  shall  have 
been  so  long  continued  and  so  obvious  as  to 
show  that  it  was  intended  to  be  permanent ; 
and  (3)  that  the  easement  shall  be  necessary 
to  the  beneficial  enjoyment  of  the  land  grant- 
ed.   14  Cyc.  1168. 

A  way  of  necessity  is  derived  from  the 
Taw,  and  depends  solely  on  the  situation  and 
boundaries  of  tbe  land  to  which  it  is  claim- 
ed to  be  appurtenant  as  they  existed  at  the 
time  of  the  conveyance.  14  Cyc.  1174.  The 
right  of  way  rests  in  necessity  and  not  In 
convenience.  Id.  1173. 

The  road  alleged  to  have  been  used  by  de- 
fendant Betchman  Is  not  alleged  of  shown 
to  have  hem  openly  used  by  him  at  the  time 
he  conveyed  said  tract  to  plaintiffs,  nor  is 
its  initial  point  on  the  boundary  of  said 
tract  definitely  stated  in  the  complaint  or  in 
the  Judgment.  It  is  stated  in  the  Judgment 
that  the  right  of  way  decreed  "is  not  to  ex- 
ceed tbe  minimum  statutory  width  of  20 
feet."  It  is  not  shown  that  the  road  refer- 
red to  in  tbe  complaint  or  In  the  Judgment 
is  "the  sole  and  only  way  from  said  tract  to 
a  public  highway,"  nor  is  it  shown,  as  al- 
leged, that  it  is  a  "reasonable  and  practicable 
route."  The  point  at  the  center  of  the  road 
on  the  east  boundary  of  said  tract  can  readily 
be  fixed  and  described  with  reference  to  a 
comer  of-  the  tract  and  the  course  of  the 
road  throughout  Its  entire  length  should  be 
stated  to  be  coincident  with  the  road  as  used 
by  defendant  Belchman,  and  Its  vridth  as 
determined  should  be  definitely  stated.  It 
should  be  alleged  and  proved  that  this  road, 
claimed  to  be  appurtenant  to  the  land,  was 
in  use  as  such  by  defendant  BHchman  when 
he  conveyed  tbe  land  to  plaintiffs,  and  was 
and  is  the  only  means  by  which  plaintiffs  can 
pass  to  and  from  said  tract,  and  that  it  Is 
necessary  to  the  beneficial  use  of  said  tract 
by  plaintiffs.  These  are  but  Just  require- 
ments on  plaintiffs'  part  before  the  servient 
tenement  should  be  burdened  with  the  ease- 
ment  Civ.  Code,  I  1104.. 

The  judgment  and  the  order  are  reversed, 
with  direction  to  the  trial  court  to  grant 
plaintiffs  leave  to  amend  their  complaint 
If  so  advised. 

We  concur:  BUBNETT,  X;  HABT,  J. 
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PEOPLE  V.  ESCALERA.    (Cr.  581.) 

(District  Court  of  Appeal,  Second  District,  Cali- 
foroia.    Feb.  8,  1918.) 

1.  FORGEBT  ®=>34(2)— Vabiakce. 

Under  Pen.  Cod&  S  470,  as  to  forgery,  a 
charge  that  accnsed  tbrged  a  cbeck  made  vaj- 
able  to  order  of  another  than  the  person  whose 
name  waa  signed  as  maker  would  be  establisbed 
by  proof  of  such  makiog  alone,  without  show- 
ing an  actual  passing  of  the  check,  such  an  in« 
stmment  being  capable  of  being  used  to  defraud. 

2.  Ceiuinal  Law  «=»1032<7)— Appkai^-Ob- 
JKCTIONB  Below. 

Id  prosecution  for  forgery  of  cbeck,  the  ob- 
jection of  variance  between  the  charge  in  the 
information  and  the  proof,  in  that  accused  was 
not  charged  with  making  any  indorsement  on 
the  back  of  the  check,  when  in  fact  the  indorse- 
ment did  appear  on  the  back  of  the  cbeck  as 
exliibited,  could  not  be  raised  on  appeal,  where 
the  testiinony  showing  that  accused  indorsed 
the  name  on  the  badi  of  the  check  when  he 
passed  it  came  in  without  objection. 

•S.  FOBUEBY  «S»44(l)— EVIDENCI. 

In  forgery  prosecution,  evidence  held  suffi- 
cient to  ^how  that  another  cbeck  passed  by  ac- 
cused, offered  to  show  accused's  intent,  bad  been 
forged. 

4.  Cbiuxhal  Law  «=b824(8)  —  Failttbb  to 

I NSTEUCT— Request, 
In  a  forgery  prosecution,  while  it  would 
have  been  Iwtter  for  the  court  to  have  distinct- 
ly pointed  out  in  instructions  the  purpose  for 
which  evidence  of  a  subsequent  forgery  was  re- 
ceived, error  could  not  be  predicated  on  failure 
to  do  so,  where  accused  offered  no  instruction 
covering  the  matter. 

6.  Cbiuiral  Law  «s>829(18)— Instbuotions 
— Dkqbee  or  Pboof. 

Refusal  to  instruct  that  accused  could  not 
be  convicted  upon  mere  suspicion  was  proper, 
where  the  jury  were  fully  instructed  that  tbey 
mnaC  find  accused's  commission  of  the  acts 
charged  beyond  a  reasonable  doubt 
6.  Foboebt  <S3»14— Injuby  moM  Fobobbt. 

To  constitute  the  crime  of  forgery  it  is  not 
necessary  that  an^  one  be  actually  defrauded, 
but  it  is  enough  if  an  alleged  forged  check  is 
of  Budi  a  character  that  a  person  accepting  it 
aa  true  and  genuine  might  suffer  loss. 

Appeal  from  Superior  Court,  Imperial 
County;  Franklin  J.  Cole,  Judge. 

Juan  Escalera  was  convicted  of  forgery, 
and  appeals.  Affirmed. 

O.  V.  Wlllson  and  Wlllaon  &  Stensland,  all 
of  El  GentTO,  for  appellant  U,  S.  Webb, 
Atty.  Gen.,  Robert  M.  Clarke.  Deputy  Atty. 
Gen.,  and  R.  B.  Camarilli^  Los  Angeles, 
for  Uie  People. 


JAMES,  J.  Appellant  was  convicted  of  the 
crime  of  forgery.  He  appeals  from  a  judg- 
ment of  imprisonment  and  from  an  order 
denying  bis  motion  for  a  new  trial. 

The  cbarge  made  in  the  Information  was 
that  the  defendant,  wltb  Intent  to  defraud 
certain  persons,  made  and  passed  as  true 
and  genuine  a  check,  which  check  was  drawn 
upon  a  bank  at  Brawley,  Gal.,  made  In  fa- 
vor of  one  Carmel  Relies  and  purporting  to 
have  been  signed  by  H.  Q.  Baugbman.  The 
evidence  showed  that  this  check  was  brought 


by  the  defendant  Escalera  to  the  store  of 
Shore  Bros,  ftt  Brawley;  that  the  defend- 
ant presented  the  cbeck  and  asked  that  it  be 
cashed,  representing  himself  to  be  Uie  payee 
named  In  the  dieck ;  that  the  pn^rietors  of 
the  store  cashed  the  same  after  the  defend- 
ant had  indorsed  the  name  of  the  payee  upon 
the  back  therec^ ;  that  some  days  later,  when 
the  cbeck  was  returned  by  the  bank,  the  de- 
fendant, who  was  Been  passing  the  store, 
was  called  in  and  was  told  of  the  fact  that 
the  check  had  not  been  paid ;  that  he  there- 
upon told  the  storefce^iers  that  he  would 
take  up  tbe  same  and  at  that  time  delivered 
to  them  a  part  of  the  amount  mentioned  in 
the  che<^.  The  storekeepers  retained  the 
check,  and  a  few  days  later  the  defendant 
brought  in  the  remainder  of  the  money,  at 
whidb  time  be  was  placed  under  arrest  by  a 
constable.  That  tbe  check  was  a  foiled  in- 
strument the  evidence  amply  established,  and 
the  evidence  also  established  beyond  question 
that  the  defendant  was  not  the  payee  named 
In  the  cbeck.  Defendant's  name  was  as  It 
appears  herein,  while  Carmel  Relies  was  a 
person  who  was  known  to  the  defendant. 
Not  only  was  tbe  proof  sufficient  to  establish 
these  things,  but  an  express  admission  ap- 
pears in  tbe  transcript  of  tbe  testimony  cov- 
ering tbe  same  matter,  as  made  by  counsel 
for  the  defendant  in  tbe  following  words: 

"Mr.  WillBon:  We  can  perhaps  shorten  mat- 
ters in  this  trial.  We  will  admit  tbe  siniature 
on  the  cbeck  cashed  by  Mr.  Shore  and  banded 
to  Mr.  Baugbman  is  a  forgery  of  Mr.  Baugh- 
man's  name,  and  we  admit  the  defendant  went 
there  and  cashed  the  check  and  all  testimony 
bearing  upon  that  point  is  unneceasary  in  view 
of  tbe  fact, we  admit  it" 

[1,2]  One  of  appellant's  principal  conten- 
tions for  error  is  that  there  was  a  variance 
between  the  cbarge  made  in  the  information 
and  the  proof,  in  that  the  ai^llant  was  not 
charged  with  making  any  Indorsement  upon 
the  back  of  the  check,  when  in  fact  the  in- 
dorsement did  appear  on  the  check  as  ex- 
hibited. He  cites  People  v.  Thomburgh,  4 
Cal.  App.  38,  87  Pac.  234,  and  People  v.  Cole, 
130  Cal.  13,  62  Pac.  274.  In  tbe  Thornburgh 
Case  the  check  was  one  payable  to  tbe  order 
of  the  maker  and  in  the  Cole  Case  the  check 
was  drawn  by  the  defendant  in  his  own  name 
and  made  payable  to  himself.  It  was  point- 
ed out  in  these  decisions  that  there  could  be 
no  defrauding  of  any  person  by  tbe  making 
of  checks  so  drawn,  unless  an  indorsement 
on  the  back  was  added,  and  In  tbe  informa- 
tion there  considered  the  forgery  of  an  In- 
dorsement was  not  charged.  This  case  pre- 
sents entirely  different  facts.  The  check  here 
was  not  made  payable  to  the  order  of  the 
maker,  and  it  was  an  instrument  capable  of 
being  used  to  defraud.  The  charge  made  by 
the  information  that  the  defendant  made 
such  a  check  would  have  been  established  by 
proof  of  such  making  alone,  without  showing 
an  actual  passing  of  the  check.   Section  470, 
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Pen,  Code.  The  testimony  Introduced  show- 
ing that  the  defendant  indorsed  the  name  of 
Carmel  Relies  upon  the  back  of  the  check  at 
the  time  he  passed  it  came  in  without  objec- 
tion, and  we  think  It  is  now  too  late  for  the 
defendant  to  complain  of  possible  error  com- 
mitted In  that  regard. 

[3]  Specimens  of  the  liandwrltlng  of  the 
appellant  were  introduced  In  evidence  for  the 
purpose  of  enabling  the  jurors  to  make  a 
comparison  of  the  writings  before  them. 
Among  the  latter  was  a  check  purporting  to 
have  been  drawn  to  the  order  of  one  Bone- 
fesslo  Escalera,  and  the  proof  showed  that 
this  check  had  been  negotiated  and  passed 
by  this  defendant  at  another  time  at  a  dif- 
ferent store.  This  latter  check  bore  on  the 
back  the  name  of  the  payee,  and  it  was  of- 
fered and  received  In  evidence  under  the  rule 
which  permits  like  acts  of  a  defendant  to  be 
shown  where  particular  intent  is  Involved. 
People  T.  King,  23  Cal.  App.  259,  137  Paa 
1076.  The  latter  decision  sustains  the  right 
of  the  prosecution  to  make  such  proof,  wheth- 
er  it  refers  to  a  transaction  subsequent  to 
that  charged  or  one  prior  thereto.  Appel- 
lant's counsel  complain  that  there  was  not 
sufficient  evidence  showing  tliat  the  last-men- 
tioned check  bad  been  forged.  It  was  shown 
without  dispute  that  the  defendant,  who  was 
not  the  payee  named  In  the  check,  presented 
the  same  and  received  payment  of  the 
amount  either  in  cash  or  merctaandUfe.  There 
was  also  before  the  Jnry  samples  of  the  band- 
writing  cit  defendant,  so  that  the  evidence 
was  available  upon  which  the  Jury  might 
properly  ctmdude  that  the  def^dant  bad 
foiled  the  lattw  Cbedk.  There  was  also  fbe 
testimony  of  Bonefessio  Escalen  that  be  bad 
not  delivered  such  a  check  to  the  defendant, 
and  the  testimony  of  Bangbman  that  the 
signature  attached  thereto  was  not  bis  sig- 
nature. 

[4]  It  would,  no  doubt,  have  been  better 
for  the  court  In  its  Instrucdona  to  have  dis- 
tinctly pointed  out  to  the  Jury  the  purpose 
for  wlilcb  the  evidence  of  the  subsequent  for- 
gery was  received,  but  no  Instruction  was 
offered  by  the  defendant  cov^ing  that  mat- 
ter: hence  no  error  can  be  predicated  upon 
the  failure  of  the  court  so  to  da  It  is  coo- 
tended  that  the  court  erred  In  refusing  to 
instruct  the  jury  tliat  it  was  not  to  consider 
the  indorsonent  made  upon  the  back  of  the 
check  described  in  tlie  Information,  but  to 
disregard  "any  testimony  at  this  trial  given, 
either  against  the  defendant  or  in  favor  ot 
bim,  concerning  any  Indorsement  or  any 
writing  upon  the  back  of  the  <^eck.  *  *  *" 
We  do  not  think  the  defendant  was  entitled 
to  have  this  Instruction  given  In  the  form 
proposed.  As  Iwfore  noted,  without  any  ob- 
jection the  prosecution  proved  the  entire 
transaction  concerning  the  passing  of  the 
check,  and  we  think  that  all  of  the  acts  of 
the  defendant  concerning  that  transacthm ' 


were  proper  to  be  proved  and  considered  by 
the  jury.  Counsel  expressly  admitted  that 
the  check  had  been  forged,  and  that  the  de- 
fendant went  to  the  store  and  cashed  It,  add- 
ing that  "all  testimony  bearing  upon  that 
point  Is  unnecessary  In  view  of  the  fact  we 
admit  It." 

[5]  The  refusal  of  the  court  to  give  an 
Instruction  that  the  defendant  could  not  be 
convicted  upon  mere  suspicion,  was  proper, 
for  the  court  had  fully  instructed  the  Jury 
that  they  must  find  beyond  a  reasonable 
doubt  that  the  acts  charged  against  the  de- 
fendant were  committed  by  him. 

[t]  The  Instruction  that  to  constitute  the 
crime  of  forgery  It  is  not  necessary  that  any 
one  should  be  actually  defrauded,  bat  that  It 
Is  enough  if  the  alleged  forged  check  is  4>f 
such  a  character  that  a  person  accepting  It 
as  true  and  genuine  might  suffer  loss,  was 
not  objectionable.  People  v.  Kubn,  33  Cal. 
App.  319,  165  Pac.  26.  As  We  have  before  in- 
dicated, we  think  that  the  charge  given  by 
the  court  might  well  have  contained  a  more 
complete  exposition  of  the  law  affecting  the 
purposes  for  which  the  different  classes  of 
evidence  might  be  nmsldered;  but  It  cannot 
be  said  from  an  examination  of  the  entire 
record  that  a  miscarriage  of  justice  has  re* 
suited  by  the  conviction  of  the  appellant 

The  judgment  and  order  are  tber^ore  af- 
firmed. 

We  concur:  CONBBT,  F.  J.;  WOBKS» 
Judge  pro  tern. 


m  Cal.  App.  st> 

HOWABD  V.  GtJNNINOHAM  et  aL 
(Civ.  2825.) 

(District  Court  of  Appeal.    First  DiBtrict,  Cali- 
fornia. '  Feb.  0,  191&   Rehearing  Denied  by 
Suprme  Court  April  10,  1918.) 

1.  BOUNDABIKB  ^3(3)— MONnUBHTS— COUBS- 

E9  ANO  Distances. 
That  monamentfl  upon  the  ground  control 
courses  and  distances  as  recited  in  a  deed  Is 
the  aaqaestioned  rule  of  construction  of  deeds 
under  Code  Civ.  Proc.  |  2077,  subd.  2,  providing 
that  where  ascertained  monuments  are  incoo- 
sistent  with  measurements  the  monnments  are 
paramount. 

2.  BoTmDABTEB  «s>35Ql)  —  MOirUHXIVTS  —  P A- 
BOL  EVIOENCB. 

Where  a  monument  has  been  obliterated  or 
destroyed.  Its  location  may  be  proved  by  paroL 

3.  BotrNnABiBB  «=a>37<8)  —  BumoiEwcr  or 

BVIOENCE. 

Evidence  held  to  warrant  finding  that  a 
lost  stake  which  would  determine  the  boundary 
in  dispute  was  at  a  place  where  calla  ot  deeds 
located  it. 

4.  Appeal  and  Ebbob  ^=3l011(l>— Bivzbw— 
Findings. 

A  Snding  of  trial  court  that  calla  of  deeds 
were  correct  will  not  be  disturbed;  oral  testi- 
mony ns  to  location  of  lost  post  which  would 
determine  boundary  in  dispute  being  somewhat 
contradictory  and  unsatlBfactory. 

Appeal  from  Superior  Court,  Mendocino 
County ;  George  A.  Stnrtevant,  Judge.  - 
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Actton  by  James  L.  Howard  against  S.  L. 
Cunnin^JULiii  aod  oUiers.  From  the  jn<tg- 
ment  rendered,  plaintiff  appeals.  AfDrmed. 

Robert  Duncan,  of  Uklah,  tor  ap[>ellant 
Thomas  &  Thomas,  of  Ukiah,  for  respond* 
eata. 

BBASLT,  Judge  pro  ton.  Tb3e  action  aris- 
es out  of  a  dispute  over  a  boundary  line. 
The  plaintiff,  James  L.  Howard,  Is  the  owner 
of  lot  15  and  acres  off  the  north  end  of 
lot  18  of  the  Tokayo  rancho,  near  XJklah,  in 
Mendocino  county,  and  the  defendant  Bud- 
dl<A  Is  the  owner  of  the  remalndo-  of  lot  18, 
which  he  acquired  from  his  codefendant  B. 
L.  Cunningham.  Plaintiff's  father  formerly 
owned  the  two  lota,  and  some  years  ago  he 
conveyed  to  the  plaintiff  the  land  now  owned 
hy  him  as  above  stated,  and  the  part  now 
owned  by  BuddiclE  he  conveyed  to  another 
son,  by  name  Mack  Howard,  who  In  turn 
omveyed  It  to  Conidngham. 

1%e  sole  vtOat  in  this  case  Is  whether  the 
evidence  snppwts  the  finding  against  plain- 
tiff of  the  location  of  one  of  the  comer  posts 
conmuMi  to  the  two  properties.  The  location 
of  this  post  determines  the  boundary  line  be- 
tween the  properties  of  the  plaintiff  and  of 
Ruddlck.  The  stake  has  long  since  disap- 
peared. The  calls  of  the  deed  by  which 
plaintiff's  father  acquired  the  land  now  own- 
ed by  plaintiff,  and  of  the  deed  conveying 
It  to  the  latter,  both  locate  this  comer— 
which  is  described  as  "P  8"— at  the  point 
which  Is  found  to  have  been  its  locaUon  by 
the  trial  court. ' 

Oral  evidence  was  introduced  to  discredit 
the  calls  of  these  deeds  as  to  the  location  of 
this  corner.  AU  the  other  monuments  fixing 
the  boundaries  of  these  properties  are  in  ex- 
istence, and  their  location  unquestioned. 
The  point  of  locatlrai  of  stake  "P  8"  was,  It  la 
conceded,  in  a  line  at  the  northerly  end  of 
which  Is  a  stake  marked  "P  9"  and  at  the 
southerly  end  of  which  Is  a  stake  marked 
"P  6."  This  line  forms  the  entire  westerly 
boundary  of  Ruddlck's  land  and  a  part  of  the 
westerly  boundai7  of  the  land  of  plaintiff. 
By  the  calls  of  the  respective  deeds  of  plain- 
tiff and  Ruddlck  this  line  from  end  to  end 
shonld  be  44.49  chains  long.  It  Is  In  fact  by 
actual  surveyor's  measurement  on  the  ground 
.44  chains  longer  than  this,  or  44.93  chains 
in  length;  and  the  plaintiff  claims  that  in- 
stead of  the  stake  "P  8"  being  located,  as 
found  by  the  court,  2.19  chains  south  from 
the  comer  "P  9,"  it  shonld  have  been  found 
to  be  2.95  chains  south  therefrom,  or  44.98 
chains  northerly  from  the  comer  "P  6." 

Mack  Howard,  upon  whose  testimony 
plaintiff  mainly  relies,  testifies  that  he  saw 
this  stake  set  by  the  engineer  who  made  the 
original  survey;  that  It  was  set  at  the  west- 
erly end  of  an  old  fence  and  In  line  with  two 
trees,  which  he  stated  are  still  standing,  and 
that  he  saw  this  post  there  for  many  years 
tliereafter;  that  thla  old  fence  was  straight- 
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ened  subsequent  to  the  surrey,  and  thereaft- 
er was  moved  30  feet  south  of  Its  oilglnal  lo- 
cati(m,  Thla  fence  still  stands  on  the  line  to 
which  It  was  removed.  Other  members  of 
the  Howard  family  also  testified  to  the  same 
facts  except  as  to  actually  seeing  the  survey ; 
Mack  Howard  being  the  only  witness  called 
who  claimed  to  have  been  present  at  the  plac- 
ing of  the  stake  "P  8." 

[t-t]  The  plaintiff  contend?  that  the  evi- 
dence of  these  witnesses,  coupled  with  cer- 
tain inaccuracies  in  the  calls  of  the  deeds  as 
to  other  distances  and  in  the  statement  of 
acreage  contained  within  their  descrlptitxis, 
concluded  the  trial  court  from  finding  the 
location  of  the  stake  "P  8"  at  the  point 
where  the  decision  of  the  court  places  it. 
With  x^alntlff's  assertion  that  monuments 
upon  the  ground  'contn^  courses  and  distanc- 
es as  recited  In  a  deed  no  fault  can,  of 
course,  be  found.  This  is  flie  unquestioned 
rule  of  construction  of  deeds.  Code  Civ. 
Proc.  I  2077,  snbd.  2.  Nor  can  any  excep- 
tion be  taken  to  plaintiff's  statement  that 
where  the  monument  has  been  obliterated  or 
destroyed  Its  location  may  be  proved  by  pa- 
roL  But  with  his  contoitlon  that  under  the 
evidence  In  this  case  the  trial  court  could 
not  find  the  location  of  the  post  "P  8"  at  the 
point  where  the  finding  places  It  we  cannot 
agree. 

The  calls  of  these  two  deeds  were  some  ev- 
idence of  the  location  of  the  lost  stake  "P  8." 
Were  there  no  other  evidence  whatever,  no 
question  could  be  made  but  that  these  calls 
would  be  controlling  In  this  case;  and  were 
the  other  evidence  conclusive  against  these 
calls  we  are  not  prepared  nor  called  upon  In 
this  case  to  say  that  plaintiff  might  not  be 
correct  In  his  contention  that  the  calls  of  the 
deeds  must  fall  before  it  Bat  here  there  are 
certain  Inherent  disagreements  and  defects 
In  the  testimony  of  plaintiff's  witnesses 
which  tend  to  weaken  the  value  for  accu- 
racy of  the  evidence  of  Mack  Howard  In  par- 
ticular, and  also  of  the  other  witnesses.  For 
Instance,  without  analyzing  this  evidence  mi- 
nutely as  counsel  have  doi\e,  It  may  be  said 
that  Mack  Howard  was  only  10  or  11  years 
old  when  the  survey  testified  to  was  made, 
and  yet  he  testifies  to  the  exact  location  of 
practically  all  the  stakes  set  by  the  engineer. 
He  was  59  years  old  when  he  testified.  The 
survey  was  made  50  odd  years  ago.  There 
were  certain  Inconsistencies  In  the  testimony 
of  the  various  witnesses  the  significance  of 
which  It  was  the  province  of  the  trial  court 
to  determine.  The  Judge  who  tried  the  case 
saw  Mr.  Mack  Howard  on  the  witness  stand, 
observed  his  manner  of  testifying  and  wheth- 
er his  memory  was  accurate  as  to  these 
events  of  long  ago.  Upon  that  judge  rested 
the  duty  of  weighing  this  oral  evidence  as 
against  the  calls  of  these  deeds  and  as 
against  the  testimony  of  a  surveyor,  called 
by  the  plaintiff  himself,  whose  evidence  In  a 
measure  tends  to  corroborate  the  deeds. 
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We  find  Dothlng  out  of  barmooy  with  these 
Tlews  in  tlfe  cases  cited  aod  relied  upon  by 
the  appellant.  Thus,  in  Gordon  t.  Booker, 
97  Cal.  586,  32  Pac.  593,  a  comer  post,  oc> 
cupying  about  the  same  relative  Importance 
to  the  decision  of  that  case  as  the  post  "P 
8"  does  to  this,  was  not  undlscoverable.  Its 
location  was  found  by  the  charcoal  placed 
under  it  by  the  government  surveyor.  This 
charcoal  was  actually  found  In  place  at  the 
time  of  the  trial,  and  three  surveyors  and 
two  other  witnesses  testified  that  It  was  a 
"charcoal"  or  "government"  comer,  and  that 
the  charcoal  determined  the  place  where  the 
stake  had  been  set  It  also  appeared  that  no 
other  corner  or  stalte  had  ever  been  seen  at  a 
different  place  In  that  vicinity.  The  plain- 
tiff there  relied  for  the  locatliHi  of  this  cor- 
ner upon  a  survey  made  by  courses  and  dis- 
tances from  a  distant  comer  which,  if  cor- 
rect, would  have  located  the  corner  in  ques- 
tion at  a  different  point  from  the  place  at 
which  the  charcoal  was  found.  The  court 
found  against  the  plaintiff  and  held  that 
there  was  no  conflict  In  the  evidence.  In  oth- 
er words.  It  discarded  the  survey  from  the 
distant  comer  in  favor  of  the  present  loca- 
tion of  the  charcoal,  which  Indicated  the 
place  where  the  original  post  had  been  set 
by  the  government  surveyor.  Of  course,  this 
comer  monument  could  not  be  brought  into 
court,  but  the  testimony  of  five  witnesses  un- 
contradicted that  It  was  the  point  at  which 
the  court  found  to  be  Its  location  was  held 
to  be  conclusive  in  that  case  as  against  a 
survey  made  as  above  indicated.  Some  lan- 
guage In  that  case,  considered  without  re- 
gard to  its  context,  has  misled  counsel  as  to 
the  rule  which  must  be  deduced  from  the  de- 
cision read  as  a  whole. 

In  P^iiy  T.  Richards,  62  Cal.  672,  also  re- 
lied upon  by  the  plaintiff,  it  was  held  that, 
if  the  evld^ce  shows  the  point  where  the 
monuments  had  been  established  by  the  sur- 
veyor, such  point  must  control  In  deterndn- 
ing  the  location  of  the  property.  This  is 
not  In  conflict  with  the  position  of  the  de- 
fendants here,  for  In  the  instant  case  the 
trial  court  evidently  held  that  the  oral  evi- 
dence did  not  correctly  point  out  the  place 
where  the  stake  "P  8"  had  been  set  the 
surveyor.  In  the  case  Just  cited  the  court 
premises  the  rule  announced  upon  the  state- 
ment that  the  evidence  must  establish  the 
monuments.  This  is  true  of  all  the  cases 
cited  by  appellant.  In  each  of  them  it  is  as- 
sumed that  the  evidence  established  the  lo- 
cation of  the  disputed  monument  In  the 
present  ease,  as  we  have  seen,  the  trial  court 
evidently  held  that  the  oral  evidence  did  not 
so  establish  the  location  of  the  disputed  post 
"P  8."  In  other  words,  the  trial  court  found 
as  a  fact  that  the  calls  of  the  deeds  as  to  the 
length  of  the  line  between  the  posts  "P  9" 
and  "P  8"  were  correct,  discrediting,  as  it 


had  the  power  to  do,  the  somewhat  contra- 
dictory and  unsatisfactory  oral  testimony 
of  the  plaintiff's  witnesses  as  to  the  location 
of  this  post. 

[4]  The  whole  question  Is  one  of  fact,  and, 
the  trial  court  having  determined  it,  that 
ends  the  matter  so  far  as  an  app^ate  court 
is  concerned. 

Ju^^ent  affirmed. 

We  concur:  LENNON,  P.  J.;  KERRI- 
GAN, J. 

(3<  Cal.  App.  ZIS) 
PEOPLE  V.  VOGEL.     (Cr.  582.) 

(District  Court  of  Appeal,  Second  District,  Gal- 
ifoniia.    F«t>.  8,  1918.    Rehearing  Denied 
by  Supreme  Court  April  10,  1918.) 

1.  Criicihal  Law  «s»415(2)— EvinEHCB— A»- 

inSSIBIUTT. 

Id  a  trial  for  murder,  testimony  of  wit- 
nesses that  deceased,  just  prior  to  nis  death, 
accused  defendant  of  having  shot  him,  which  de- 
fendant denied,  held  iDadmiesible. 

2.  Cbiuinal  Law  «=3419,  420(1),  1169(1)- 

.BVJDENCB  —  HeABSAT— PbEJUDICIAL  EBBOB. 

Where  in  trial  for  murder  a  witness  for 
ti.e  prosecution,  after  testifying  that  deceased 
uc.Msed  defendant  of  having  shot  him,  was  aslc- 
eU  if  he  had  previously  been  Informed  defend- 
ant was  under  Buspicion,  and  who  had  so  in- 
formed him,  his  answer  thereto  was  hearsay  and 
prejudicial  error. 

3.  WrmESSBS  4=»2S&-BxAinNATiON— Tksti- 
uoNT  or  Stenoobapheb  fbou  Notes. 

Where  a  witness  for  the  prosecution  in  a 
murder  case  testified  that  from  the  odor  of 
burnt  powder  about  the  weapon  It  had  been 
fired  within  an  hour  pnweding,  and  the  defense 
sought  to  impeach  this  by  showing  he  had 
testified  in  another  case  that  such  odor  would 
remain  much  longer,  the  court  reporter  was  a 
proper  witness  as  to  Buch  teetimoQ;  and  coold 
use  her  stenographic  notes  to  refresh  her  leeot- 
lection,  under  Code  Civ.  Proc  {  2017. 

4.  Criminal  Law  ®=3656(5>— EnDERCB— In* 

VADiNo  Province  of  Jvbt. 
Where,  in  a  murder  trial,  defendant  at- 
tempted to  impeach  the  expert  testimony  of  a 
witness  by  showing  be  had  testified  differently  in 
another  case,  the  action  of  the  trial  judge  in 
stating,  after  examination  of  reporter's  tran- 
script, that  he  found  nothing  in  U  to  impeach 
the  testimony  of  the  witsees  was  uncalled  for, 
and  encroached  upon  the  province  of  the  jury. 

Appeal  from  Superior  Court,  Imperial 
County;  Franklin  J.  Cole,  Judge. 

John  Vogel  was  convicted  of  murder,  and 
appeals.  Reversed  and  remanded. 

WlUson  &  Stensland,  of  EI  Centro,  tor  ap- 
pellant U.  S.  Webb,  Atty.  Oen.,  Robert  M. 
Clarke.  Deputy  Atty.  Gen.,  and  R.  B.  Camarll- 
lo,  of  Los  Angeles,  for  the  People. 

WORKS,  Judge  pro  tern.  The  appellant 
was  convicted  of  murder  in  the  first  decree, 
and  was  sentenced  to  life  Imprisonment.  The 
appeal  is  from  the  judgment  and  from  an  or- 
der denying  a  motion  for  a  new  trial. 

The  crime  for  which  the  appellant  Is  sought 
to  be  punished  was  in  the  shooting  of  one 
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Joe  Ming,  the  occurrence  having  taken  place 
near  EI  Centro.  Ming  operated  a  dairy,  and 
Vogel  was  employed  by  him  aa  a  milker. 
Both  the  men  were  Swiss  and  had  been  ac- 
quainted at  least  as  long  as  V(^el  had  been 
In  the  United  States,  a  period  of  6  years. 
Vogel  had  been  employed  by  Ming  for  18 
months,  and  they  had  been  friends  the  entire 
time.  Several  other  persons.  Including  Ming's 
wife,  were  regularly  on  the  ranch  and  they 
all  testified  that,  not  only  had  there  been  no 
trouble  between  the  men  on  the  day  of  the 
shooting,  but  that  there  bad  never  been  trou- 
ble of  any  kind  between  them.  Mfng  himself 
stated,  within  a  short  time  after  he  was  shot, 
death  not  resulting  from  his  wound  until 
more  than  36  hours  had  passed,  that  he  had 
never  had  any  trouble  with  Vogel,  and  that 
they  had  always  been  friends.  The  record 
shows  no  motive  whatever  for  the  commis- 
sion of  the  crime  by  Vogel. 

The  shooting  occurred  In  the  early  evening. 
Ming  had  left  the  ranchhouse  immediately 
after  dinner  for  the  purpose  of  irrigating  a 
certain  field  on  the  rancli.  His  wife  anO 
several  others  remained  in  the  house,  listen- 
ing to  a  phonograph.  Yogel  was  not  among 
them,  he  having  left  the  house  from  half  an 
boar  to  an  hour  before  Ming  was  shot.  He 
says  he  went  to.  a  certain  bunkhouse  which 
was  on  the  ranch  and  retired  to  bed,  not  car- 
ing to  hear  the  phonograph,  of  which  he  says 
he  had  become  tired.  Those  in  the  ranchhouse 
heard  a  shot  in  the  direction  in  which  Ming 
had  gone,  and  also  b^rd  some  one  cry  out. 
Mrs.  Ming,  a  boy  of  about  16  and  a  man,  one 
Zeno  Bnrcta,  ran  in  the  directirai  of  the 
sounds,  the  boy  reaching  Ming  first,  th«i  Mrs. 
Ming  and  then  Burch.  Ming  was  walking  or 
standing  In  the  field  at  a  pohit  about  200 
yards  from  the  ranchhouse.  The  boy  asked 
him  what  was  the  matter,  and  he  responded 
that  8<»nebody  bad  shot  falm.  He  was  im- 
mediately helped  toward  the  house  by  the 
three  who  had  come  to  bis  relief,  but  said 
notlilng  to  any  of  them,  either  on  the  way  to 
the  house  or  after  be  was  gotten  to  bed,  as  to 
wbo  had  fired  the  shot.  As  soon  as  Ming  was 
placed  on  the  beA,  the  boy  who  bad  helped 
him  to  the  house,  accompanied  by  another 
boy,  went  to  the  bunkhouse,  where,  th^  found 
Vogel  in  bed  and  entirely  undressed.  The 
boys  told  V<«el  that  Hing  bad  been  shot,  and 
be  said,  "You  are  just  kidding  me."  He  was 
told  that  the  statement  was  true,  whereupon 
be  drefised,  except  that  he  remained  bare- 
foot, and  went  to  tbe  house.  He  entered  thfe 
room  where  Ming  lay  and  had  a  conversation 
with  blra.  "Riey  were  seen  talking  together 
by  at  least  two  witnesses,  but  the  conversa- 
tion was  so  quiet  that  it  was  not  overheard,,  ex- 
cept to  the  extent  that  Zeno  Burch  testified 
that  he  heard  Vogel  answer,  "Yah,"  as  the  re- 
porter writes  it,  to  something  said  by  Ming.  In 
response  to  telephone  call,  three  or  four  depu- 
ty sheriffs  arrived  at  the  ranch  from  half  an 
hour  to  an  hour  after  the  shooting  occurred. 


It  was  after  their  arrival  that  Ming  made 
tbe  statements  referred  to  In  the  bedside  con- 
versation mentioned  below.  Up  to  that  mo- 
ment he  had  said  nothing  as  to  who  had  com- 
mitted the  crime  upon  him. 

Aside  from  the  bedside  conversation  and  a 
dying  declaration  made  by  Ming  In  an  auto- 
mobile as  he  was  starting  from  the  house  to 
a  hospital,  the  evidence  against  Vogel  was 
entirely  circumstantial.  Ming's  wound, 
which  was  In  the  upper  part  of  the  abdomen, 
was  inflicted  by  a  22-caliber  bullet.  He  was 
the  owner  of  a  rifle  of  that  caliber,  which 
was  used  indiscriminately  by  those  on  the 
ranch.  Including  Vogel.  The  latter  was  seen 
cleaning  the  weapon  during  the  day,  at  about 
10  or  11  o'clock.  Kemp,  one  of  the  deputy 
sheriffs,  says  Vogel  told  him  he  had  been 
shooting  the  gun  all  day.  Kemp  testifies, 
from  an  examination  of  the  rifle  after  the 
shooting,  that  It  was  not  discharged  more 
than  once  or  twice  after  it  was  last  cleaned. 
It  was  kept  sometimes  in  the  ranchhouse  and 
sometimes  In  tbe  bunkhouse.  On  the  day  and 
evening  of  the  shooting  It  waa  at  the  latter 
place.  In  addition  to  tbe  circumstantial  evi- 
dence already  stated,  Zeno  Burch  gave  testi- 
mony that,  as  he  proceeded  after  Mrs.  Ming 
and  the  boy  upon  hearing  the  shot  and  the 
cry,  he  saw  a  man,  whom  he  does  not  identi- 
fy, move  rapidly  in  a  direction  from  the  place 
where  Ming  was,  and  toward  the  bunkhouse. 
This  man  was  near  the  bunkhouse  at  the 
time,  and  Burch  says  he  saw  him  moving  for 
a  distance  only  of  15  or  ^  feet,  the  place  at 
which  &nng  waif  found  after  the  shooting  be- 
ing several  hundred  feet  from  the  bunkhouse. 
In  a  part  of  his  testimony  Burch  says  the 
man  was  walking  rapidly.  In  another  part 
be  says  be  was  running.  On  account  of  ob- 
structions to  bis -view,  Burch  could  not  see 
the  door  of  the  bunkhouse,  but  he  says  he  did 
not  see  tbe  man  pass  beyond  that  structure. 
It  may  be  remarked  hsxe  that  the  night  was 
brightly  lighted  by  tbe  moon.  The  deputy 
sherilTs  found  some  footprints  in  the  neigh- 
borhood of  and  leading  from  near  the  scene 
of  the  crime  and  toward  the  bunkhouse,  and 
they  testified  that  a  pair  of  Vogel's  shoes 
fitted  them.  Tbe  shoes  were  of  a  medium 
size,  one  witness  having  testified  that  they 
were  about  No.  6%,  another  that  they  were 
atwut  8*8.  In  making  this  stat^ent  of  tbe 
circnmstantial  evidence  in  the  record,  ve 
have  placed  it  in  tbe  light  most  favorable  to 
the  case  of  the  prosecution,  and  have  refrain- 
ed from  stating  evidence  opposed  to  some  of 
It  and  from  stating  hypotheses  upon  which 
the  effect  of  some  of  it  mi|^t  be  explained 
away. 

The  record  contains  testimony  by  the  wit- 
nesses Zeno  Burch,  Gummlngs,  Cleveland, 
and  Kemp  to  the  effect  that  Ming,  while  ly- 
ing in  bed  after  the  shooting,  accused  Vogel 
of  the  crime.  Ths  appellant  made  motions  to 
strike  out  tbe  testimony  of  these  witnesses 
upcm  this  subject,  but  the  trial  court  denied 
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the  motions  and  permitted  the  evidence  to 
stand.  The  testimony  of  Burch,  who  was 
another  Swiss  and  did  not  speak  English 
well,  was  that  Ming  pointed  at  Vogel  and 
said,  "That  is  the  man  thore,"  and  that  Vogel 
answered,  "I  don't  shot**  Cummlngs  testi- 
fies that  Ming,  pointing  toward  Vogel,  said 
that  was  the  man  that  killed  him,  that  was 
the  man  that  shot  him,  and  that  Vogel  re- 
sponded only  with  a  certain  contemptuous 
and  unprintable  expression,  which  to  our 
minds,  however,  was  equivalent  to  a  denial  of 
the  accusation.  Cleveland  has  it  that  Ming 
said,  indicating  Vogel,  "That  Is  the  man  who 
shot  me ;  that  Is  the  man  that  killed  me ;"  and 
that  Vogel  answered  with  the  contemptuous 
expression  already  mentioned.  Kemp  was 
the  nearest  to  Ming  when  these  occurrences 
took  place.   He  testlfles: 

"I  asked  bim  If  he  knew  wbo  shot  bim,  and 
I  was  leaning  over  him,  and  he  grabbed  my  arm 
and  raised  BimBelf  up  in  the  bed  and  said, 
That  is  the  man  that  shot  me;  that  is  the 
man  that  killed  me.'  Ming  seemed  to  be  suffer* 
ing,  and  I  laid  him  back  in  the  bed  and  Mr. 
Cummings  and  Cass  and  Cleveland  and  myself 
and  two  or  three  others  were  in  the  room,  and 
I  walked  around  to  where  this  defendant  was, 
and  asked  him  to  come  with  mc.  Before  I 
CQuld  get  to  him,  he  was  protesting  against 
Ming  accusing  bim.  He  said  he  could  not  have 
done  it,  and  what  reason  did  he  have  to  do  it, 
and  he  was  out  in  the  buokhouse  asleep." 

Kemp's  request  to  Vogel  to  come  with  him 
Is  explained  by  the  fact  that  the  former  was 
a  d^nty  sheriff,  as  also  were  Cummlnga  and 
Cleveland. 

[1]  The  appellant's  motion  to  strike  the 
testimony  of  these  witnesses  was  based  on 
the  rule  stated  in  People  v.  Teshara,  134 
Cal.  642,  544,  66  Pac.  798,  799.  In  that  case 
the  defendant  was  on  trial  for  the  murder 
of  one  Loucks.  Before  the  latter  died  be  ac- 
cused the  defendant  of  having  inflicted  his 
injuries  upon  him.   The  court  said: 

"The  court  also  erred  In  refusing  to  strike 
out  the  evidence  of  Patton  and  Mullen  as  to 
the  accusation  made  by  Loucks,  when  Amaja 
and  defendant  were  brought  to  his  bedside.  The 
statement  made  by  Loucks  at  that  time  was 
hearsay,  and  Teshara  made  no  admission  of  its 
truth,  either  expressly  or  tacitly.  He  expressly 
denied  it.  The  court  and  the  district  attorney 
«eem  to  have  lost  sight  of  the  fact  that  it  is  not 
the  accusation,  but  the  conduct  of  the  accused, 
that  is  evidence  in  snch  cases,  and  that  the 
only  reason  for  admitting  the  accusation  is  to 
explain  the  conduct  The  district  attorney 
should  not  have  offered  this  evidence,  knowing, 
as  he  did.  that  Teshara  had  not  remained  sileDt 
under  the  accusation,  but  had  Fuelled  it  at 
the  time  it  was  made." 

The  respondent  insists  that  Pe<vle  r.  To- 
shara  has  no  application  In  this  case,  and 
that  the  motion  to  strike  was  prop«rl7  de- 
nied nnder-  Pe<^le  t.  Turner,  1  CaL  Ajfp. 
420,  82  Pac.  397.  and  People  t.  Cole,  141  CaL 
88,  74  Pac.  547.  In  the  first  of  these  cases 
the  conrt  said  a  CaL  App.  422,  82  Pac:  398) 
In  dealing  with  the  questicm  of  the  admlS' 
slblllty  of  Budh  accusations: 

"Even  where  the  defendant  flatly  denies  the 
cifminal  act,  yet  if  he  goes  on  to  make  exculpa- 
tory statements,  for  mstance,  as  to  his  where- 


abouts at  tlie  time,  and  these  statements  can 
be  shown  to  be  ^alse,  then  the  statements,  to- 
gether with  their  falsity,  may  be  shown  on  tb« 
theory  that  falsehood  in  the'  matter  is  an  indi- 
cation of  consciouB  guilt  In  such  a  case,  it  is 
the  falsehood  tmly  that  ^lls  a^inst  the  de* 
fendant" 

The  point  now  before  as  is  governed  by 
People  V.  Teshara,  unless  it  be  for  the  testi- 
mony of  the  witness  Kemp  to  the  effect  that 
Vogel  said  he  was  out  In  the  bunkhouae 
asleep  when  the  crime  was  committed.  It 
will,  be  noted,  however,  that  Kemp  does  not 
ascribe  to  Vogel  the  making  of  this  state- 
ment immediately  vpon  the  making  of  the 
accusation.  After  Ming  made '  the  charge 
Kemp  saw  that  the  Injured  man  was  suffer- 
ing, and  laid  him  back  in  the  bed.  As  Ming 
was  shot  in  the  abdomen  Kemp  natorally  let 
him  down  carefully,  taking  some  appreciable 
time  in  performing  the  act  After  that  was 
done  be  started  toward  Vogel,  and  it  was  as 
he  was  on  his  way  that  be  attributes  to  Vo- 
gel the  making  of  the  remark  about  his  hav- 
ing been  asleep  in  the  bunkhouse.  More- 
over, Burch,  Cummings,  and  Cleveland  all 
testify  to  what  was  said  by  Vogel  In  direct 
response  to  Ming's  accusation,  and  neither 
of  them  imputes  to  him  any  remark  like  the 
one  mentioned  by  Kemp.  They  were  all  near- 
er to  him  than  was  Kemp  when  the  accusa- 
tion was  made.  It  appears,  then,  that  by 
what  Vog^  said  In  immediate  response  to 
the  accusation  he  repelled  it,  and  did  not 
seek  to  exculpate  himself  or  to  explain.  The 
cases  of  People  v.  Turoer  and  People  t.  Cole 
of  course  mean  that  a  person  accused  of 
crime  must,  immediately  upon  the  accusa* 
tlon,  make  the  "exculpatory  statements'* 
which  the  opinions  in  those  cases  determine 
will  entitle  the  conversation  to  be  received  in 
evidence.  The  accused  person  cannot  be  ex- 
pected to  continue  long  to  rely  alone  upon 
his  denial  If  Innocent,  he  will  follow  the 
accusation  with  instant  repudiation,  and  will 
be  satisfied  to  so  leave  the  matter  for  a  brief 
Interval ;  but,  even  If  Innocent,  his  mind  will 
quickly  go  to  matters  which  will  justify  and 
sustain  the  denial  before  the  world.  Denial 
Is  not  proof,  and  he  will  almost  immediately 
begin  to  think  of  proof;  and  It  will  not  b« 
strange  If  his  statements  reflect  the  condi- 
tion of  his  mind.  We  are  satisfied  that  the 
point  is  ruled  by  People  v.  Teshara  and  not 
by  the  other  two  cases.  Not  only  the  dis- 
position of  the  motion  to  strike  Kemp's  testi- 
mony depends  upon  what  we  have  just  said, 
but  also  the  motions  to  strike  the  testimony 
of  Burch,  Cummings,  and  Cleveland.  They 
all  testified  before  Kemp,  and  there  was  a 
motion  to  strike  the  testimony  of  each  con- 
cerning the  bedside  accusation  as  that  testi- 
mony was  given  by  each,  but  counsel  for  de- 
fendant himself  asked  that  a  ruling  on  all 
the  motions  be  reserved,  and  he  did  not 
finally  insist  npcm  them  until  Kemp  had  testi- 
fied and  the  prosecution  was  about  to  rest  Its 
case. 

[2j  After  Cammlngs  bad  testified  to  the 
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occurrences  at  Min^B  bedside  the  district  at- 
torney asked  him  If,  ap  to  that  time,  -be  had 
been  informed  that  Vogel  was  under  suspi- 
cion for  having  shot  Ming.  The  question  was 
objected  to,  but  the  objection  was  overruled. 
Cummlngs  answered  tliat  he  Iiad.  He  was 
then  asked  who  had  made  the  statement  to 
him  and,  over  an  objection  to  the  question, 
be  was  permitted  to  answer  that  it  was 
Zeno  Burch.  These  rulings  were  both  er- 
roneous. The  questions  called  for  nothing 
but  hearsay  evidence,  and  should  hare  been 
ruled  out  for  that  reason.  This,  error  was 
most  damaging  to  the  appellant's  case,  as 
there  Is  nothing  in  the  record,  except  the  tes- 
timony of  Cummings  on  this  point,  which 
fastens  any  suspicion  whatever  upon  Vogel 
before  the  time  of  the  conversation  at  the 
bedside  of  Ming. 

[3]  The  witness  Kemp  had  examined  the 
bore  of  the  rifle  already  mentioned,  testifled 
to  Jts  condition  and  also  testifled,  from  the 
odor  of  burnt  powder  about  the  weapon, 
that  It  bad  been  fired,  in  his  opinion,  vrlthln 
a  period  of  30  minutes  or  an  hour  preceding 
the  time  of  his  examination  of  it  The  pe- 
riod mentioned  by  him  would  cover  the  time 
of  the  shooting  of  Ming.  The  defense  sought 
to  impeach  this  opinion  evidence  of  Kemp  by 
showing  expert  testimony  given  by  him  in 
another  action  upon  the  question  as  to  how 
long  the  odor  of  burnt  powder  would  remain 
In  a  gun  after  Its  discharge.  When  be  was 
on  the  stand  Kemp  was  asked  whether  or 
not  he  had  testifled  In  the  other  action  "that 
Oie  odor  of  a  discharged  weapon  would  last 
as  long  or  longer  than  12  hours,"  and  he  an- 
swered that  he  had  not  In  the  present  ac- 
tion, ttie  court  reporter  who  had  taken 
Kemp's  testimony  in  the  other  case  was  ex- 
amined, and  was  asked  whether  he  had  then 
testified  that  the  smell  of  burnt  powder  could 
be  detected  In  a  discharged  weapon  24  hours 
after  the  dlschaiga  An  objection  to  the 
Qvestlon  was  sustained,  and  the  ruling  was 
correct,  as  the  time  fixed  by  the  Inquiry  was 
different  from  that  embraced  In  the  Impeach- 
ing question,  whldi  had  been  adressed  to 
Kemp.  The  court,  howeTer*  appears  to  hare 
sustained  the  objection  for  a  wrong  reason, 
and,  while  that  ftict  does  not  affect  the  pro- 
ivie^  of  the  ruling,  the  circumstance  Is  nec- 
essary to  be  stated  in  order  to  explain  what 
followed.  The  district  attorney  bad  objected 
to  the  question  on  the  general  grounds,  add- 
ing the  specific  objection  that  the  record  was 
the  best  evidence.  Whm  the  objection  was 
sustained  the  appellant's  counsel  asked  the 
reporter  to  produce  her  record.  She  asked 
whether  It  was  her  notra  or  the  transcribed 
testimony  that  was  wanted.  The  district 
attorney  responded  that  it  made  no  differ- 
ence to  blm,  and  counsel  for  appellant  then 
sdked  the  reporter  to  produce  the  transcript, 
whereupon  the  district  attorney  objected  to 
"any  testimony  along  this  line,  for  the  rea- 
son that  there  was  no  foundation  laid ;  that 


the  exact  question  and  answer,  which  the  de- 
fendant seeks  to  have  read  to  the  Jury,"  had 
not  been  previously  read  to  Kemp.  After 
some  argument,  during  which  appellant's 
counsel  stated,  In  effect,  ttiat  he  expected  to 
show  by  the  reports,  with  the  transcript  to 
refresh  her  recollection,  that  Kemp  bad  tes- 
tified In  the  earlier  case  that  the  odor  of  a 
discharged  gun  would  remain  In  it  more  than 
12  hours,  the  court  sustained  the  district  at- 
torney's very  general  objection,  on  the  ground 
that  what  the  transcript  showed  by  way  of 
question  and  answer  had  not  becQ  exhibited 
to  Kemp.  Not  only  that,  but  he  examined, 
the  transcript  himself  and  stated  to  the  Jury 
that  "the  evidence  In  the  transcript  which 
has  been  produced,  I  do  not  consider  as  im- 
peachment" Counsel  for  appellant  then  of- 
fered to  prove  by  the  court  reporter,  she 
to  use  her  stenographic  notes  or  the  written 
transcript  to  refresh  her  recollection,  that 
Kemp  bad  testified  in  the  previous  action 
that  the  odor  would  remain  in  a  gun  more 
than  12  hours  after  Its  discharge.  There 
was  no  objection  to  the  offer,  but  the  court, 
evidently  understanding  that  one  had  been 
made,  said  that  he  would  sustain  the  objec- 
tion, and  the  evidence  was  not  received. 
These  various  rulings  were  erroneous.  The 
court  reporter  was  a  proper  witness  to  tes- 
tify to  statements  made  by  Kemp  at  the 
trial  at  which  she  had  acted  as  reporter,  and 
she  could  have  used  her  stHiographtc  notes 
to  refresh  her  recollection,  as  notes  or  memo- 
randa made  by  her  at  the  time  to  which  her 
testimony  related.  Code  Civ.  Proc.  i  2047; 
People  V.  Ammerman,  118  Cal.  23,  50  Pac. 
15;  People  v.  Sexton,  132  Cal.  37,  64  Pac. 
107.  Further,  under  the  statement  ot  the 
district  attorney  that  It  made  no  difference 
to  him '  whether  she  produced  her  original 
notes  or  the  transcript  made  from  them,  she 
could  have  refreshed  her  recollection  ttoai 
the  transcript 

[4]  We  have  pointed  out  the  error  Into 
which  the  trial  onirt  fell  In  Its  rulings  npw 
this  question,  but,  in  addition,  we  are  Im- 
pelled to  direct  attention  to  the  action  at 
the  court  In  stating,  after  be  had  examined 
the  rc^rter*B  transcript,  that  he  found  noth- 
ing In  It  to  impeadi  the  testimony  of  Kemp. 
His  action  in  that  regard  was  uncalled  for. 
It  was  no  more  within  his  province  to  pass 
Judgment  upon  the  effect  of  the  matter  con- 
tained in  the  transcript  tban  It  would  be  for 
him  to  take  the  same  attitude  omcerning 
any  private  memorandum  which  any  witness 
was  about  to  use  for  the  purpose  of  refresh- 
ing his'  recollection  under  the  terms  of  sec- 
tion 2047,  Code  of  Civil  Procedure.  Hl^ 
statement  was  distinctly  prejudicial  to  tho 
rights  of  the  appellant 

There  are  many  other  errors  which  the  ap- 
pelUnt  contends  were  committed  by  the  trial 
court,  but  we  have  not  found  It  necessary  to 
determine  wbethw  the  contentions  be  well 
founded. 
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We  hare  made  a  careful  examination  of 
the  entire  cansev  including  all  the  evidence, 
In  ordra-  to  determine,  under  tbe  language  of 
section  4%  of  article  6  of  tbe  Cnutitntlon,  U 
It  can  be  said  that  the  errors  above  pointed 
out  have  not  resulted  In  a  miscarriage  of  jus- 
tlca  We  bare  above  made  an  un usually  full 
statpntent  of  the  facts  of  tbe  case  in  order 
to  furnish  a  badEground  for  tbe  consideration 
of  this  questicm.  We  are  impelled  to  say, 
from  our  examination  of  the  record,  that  a 
miscarriage  of  Justice  has  resulted  from  the 
errors  of  the  trial  court. 

Tbe  Judgment  and  order  are  reversed,  and 
tbe  cause  la  remanded. 

We  concur:    CONRET,  P.  J.;  JAMES,  J. 


(3«  Cal.  App.  2«8> 
THOMPSON  V.  NEWMAN.    (Civ.  2271.) 

(Diitrlct  Conrt  of  Appeal,  First  District.  Cali- 
fornia.  Feb.  11,  1918.) 

1.  Abbitration  and  Awabd  ^s>1— Contbaot 

— Appbaisemext. 
A  contract  between  plaintiff  and  defendant 
calling  for  the  appointment  of  "arbitrators"  to 
determine  the  value  of  certain  timber,  providing 
that  neither  party  shall  offer  any  evidence  before 
such  arbitratora,  is  not  a  contract  for  arbitra- 
tion  under  provisions  of  Code  Civ.  Proc.  ^§  1284, 
1285,  but  merely  ao  agreement  for  appointment 
of  appraisers  to  determine  tbe  value  of  the  tim* 
ber. 

2.  Loos  AND  LOOOXnO  «S»10(3)-^AFPaAIBAI>- 

EvinENrac. 

Evidence  that  so-called  arbitrators  went  on 

the  land  together  to  make  appraisement  and  sep- 
arately examined  and  valued  particular  portiona 
of  timber,  and  met,  compared  notes,  and  finally 
fvncarred  in  its  valuation,  does  not  sustain  con- 
tention that  such  valuation  was  not  the  result 
of  the  joint  labor  and  judgment  of  such  ap- 
praisers. 

3.  ASmTRATION  AND  AWABD  ^»1— APPRAISS- 

HBNT  CoNTBACt— Time  op  Report. 
An  objection  to  an  appraisement  of  timber 
made  under  contract  that  such  report  was  not 
made  within  the  time  provided,  is  without  merit, 
in  view  of  Civ.  Code,  |  1492,  where  time  was 
not  made  the  essence  of  the  agreement,  and  the 
delay  was  caused  by  the  refuaal  of  some  of  tbe 
first  appointed  appraisers  to  act 

Appeal  from  Superior  Court,  Mendocino 
County;  J.  Q.  White,  Judge. 

Action  by  Mrs.  Ada  Thompson  against  Ot- 
to Newman.  From  a  judgment  for  plaintiff 
decreeing  specific  performance  of  a  contract, 
defendant  appeals.  Affirmed. 

Preston  &  Preston,  of  Ukiah,  for  appellant 
Rolwrt  Duncan,  of  Ukiah,  for  respondent 

LENNOX,  P.  J.  On  the  6th  day  of  Octo- 
ber, 1914,  plaintiff  and  defendant  entered  in- 
to a  written  agreement  by  the  terms  of  which 
they  agreed  to  settle  a  controversy  existing 
between  them  "with  respect  to  their  rights  in 
the  growing  and  down  timber"  standing  and 
lying  upon  certain  designated  land. 

The  terms  of  the  agreement  were  In  sub- 
stance these:  Within  30  days  after  the  re- 


port of  ^'arbitrators"  who  were  to  be  chosen 
by  the  parttes  according  to  the  method  pro- 
vided by  the  contract,  tbe  plaintiff  promised 
to  pay  to  tbe  defendant  tbe  sum  estimated  by 
the  said  "arbitrators"  as  the  value  "of  aU  the 
down  and  standing  redwood  and  pine  tim- 
ber *  *  *  suitable  for  merchantable  lum- 
ber and  suitable  for  the  making  of  ties.'* 
The  defendant  agreed  that  upon  such  pay- 
ment he  would  make,  execute,  and  deliver 
to  the  plaintiff,  her  h^rs,  and  assigns  a  deed 
of  all  of  the  said  timber.  The  contract  in 
controversy,  among  other  things,  provided 
that: 

"Each  of  said  parties  *  *  *  shall  appoint 
and  name  one  person  as  an  orUtrator  and  tbe 

two  arbitrators  so  appointed  by  the  parties 

•  •  •  shall  agree  upon  and  appoint  a  third 
person  to  act  as  arbitrator  in  said  matters  and 

*  *  *  each  and  all  of  said  arbitrators  shall 
be  men  experienced  in  baying,  selling  or  estimat- 
ing of  redwood  or  pine  timber  in  tbe  county  of 
Mendocino,  state  of  California.   •    •   •  " 

The  two  parties  first  named  in  tlie  con- 
tract as  "arbitrators"  failed  to  agree  upon 
a  third  person,  and  one  of  them  subsequentiy 
refused  to  act  In  his  place  and  stead,  the 
judge  of  the  superior  court  of  Mendocino 
county,  pursuant  to  a  provision  in  the  con- 
tract covering  such  a  contingency,  designat- 
ed another  person  to  act  sud  he  with  the 
person  appointed  in  the  first  Instance  and  who 
bad  consented  to  act  met  on  the  19th  day  of 
April,  1915,  surveyed  the  timber  and  apprais- 
ed its  value  at  the  sum  of  ¥190.  Thereafter 
on  April  26.  1915,  plaintiff  tendered  to  de- 
fendant the  sum  of  $190  and  demanded  a 
conveyance  of  tbe  timlier.  Defendant  de- 
clined the  tender  and  refused  to  execute  the 
conveyance. 

Thereupon  the  plaintiff  brought  tliis  ac- 
tion for  specific  performance,  wherein  tbe 
court  Iwlow,  In  effect  found  that  althou^ 
designated  in  the  contract  as  arbitrators,  the 
parties  who  made  the  valuation  were  intend- 
ed to  be  and  were  in  fact  but  mere  apprais- 
ers, and  that  they  had  made  a  fair.  Just,  and 
reasonable  estimate  of  the  quantity  and  value 
of  the  timber  which  was  the  subject-matter 
of  the  contract  here.  From  the  Judgment  en- 
tered In  favor  of  the  plaintiff,  decreeing  spe- 
cific performance,  the  defendant  1ms  ap- 
pealed. 

It  Is  not  claimed  that  the  estimate  of  the 
appraisers  was  the  result  of  collusion  or 
fraud,  but  merely  that  their  estimate  was 
not  In  accord  with  the  evidence  adduced  at 
the  trial.  While  the  record  does  show  some 
evidence  to  the  effect  that  the  timber  was 
worth  more  than  the  value  placed  upon  it  by 
the  "arbitrators,"  nevertheless,  the  record 
shows  other  evidence  which  fixes  the  value 
of  the  timber  at  about  tbe  sum  of  $190.  In 
short  there  is  a  substantial  conflict  In  the 
evidence  adduced  upon  this  phape  of  the 
case,  and,  moreover,  the  contract  in  terma 
provided  that  the  "arbitrators"*  estimate^ 


teaFoT  ottaar  caMi  sm  sanw  topic  and  KBT-NUHBER  In  all  Key-Nnmberfld  Digests  and  IsdexM 


Digitized  by 


Google 


Cal.) 


THOMPSON 


T.  NEWMAN 


983 


wben  made,  was  to  be  final  and  conclusive 
upon  the  itartlea  to  the  contract 

[1]  The  contention  that  the  "arbltratortf* 
did  not  proceetl  legally  to  make  the  appraise- 
ment is  grounded  upon  the  fact  that  before 
proceeding  to  their  duties,  they  were  not 
sworn  to  faithfully  perform  the  same  and 
did  not  notify  the  parties  to  the  contract  of 
tbe  time  when  the  timber  would  be  examined 
aitd  valued.  This  contention  InvolTes  tbe 
proposltliHk  that  tbe  contract  In  controver- 
sy was  an  agreement  to  submit  to  arbitra- 
tion, and  not  intended  for  the  purpose  of 
merely  matclng  an  appraisement  Conse-' 
quently  It  is  argaed  that  tlie  result  at  the 
appraisement  was  of  no  avail  in  the  absence 
of  a  showing  that  they  had  complied  with 
the  provisions  of  sections  1284  and  ViSS  of 
the  Code  of  Civil  Procedure  whidt  provide 
that: 

"Arbitrators  have  power  to  appoint  a  time  and 
place  for  hearing  *  *  *  to  hear  the  allega- 
tions and  evidence  of  the  parties"  and,  "before 
acting,  they  must  be  eworn  before  an  officer  an- 
thorized  to  administer  oaths  faithfully  and  fair- 
ly to  hear  and  examine  the  allegations  and  evi- 
dence of  the  parties  in  relation  to  the  matters  in 
controversy.    •    •    • " 

That  the  contract  in  controversy  was  not 
*'a  snbmlssion  to  arbitration,"  in  tbe  sense 
contemplated  by  the  provisions  of  the  Code 
sections  last  dted,  is  shown,  we  think,  by  the 
terms  of  the  contract  Itself  which  expressly 
provide  that: 

"Neither  of  the  parties  •  ♦  •  shall  offer 
any  evidence  before  said  arbitrators,  bat  that 
said  arbitrators  shall  go  vptm  tbe  ground  and 
make  their  estimate  from  their  own  examina- 
tion.   •   •  •» 

True,  the  contract  In  terms  spedflcally 
uses  the  word  "arbitrators,"  but  that  fact 
^oes  not  conclusively  control  the  construction 
of  the  agreement  Foster  v.  Carr,  135  Cal. 
S6,  67  Pac.  43.  The  twm  "arbitrators"  evi- 
dently was  Incorrectly  emirtoyed  to  designate 
the  character  and  capacity  of  the  men  who 
had  been,  or  might  be,  agreed  upon  to  carry 
out  the  terms  of  a  contract  which,  when 
read  In  Its  entirety,  purported  to  provide  for 
nothing  more  nor  less  than  a  mere  appralse- 
•ment. 

There  Is  a  clear  distinction  between  an  ar- 
'bltratioD  and  an  appraisement 

"An  arbitration  presupposes  a  controversy  or 
-a  difference  to  be  tried  and  decided,  and  tbe 
arbitrators  proceed  in  a  judicial  way,  some- 
times as  an  adjunct  to  a  coort  of  justice.  Their 
investigation  is  in  the  nature  of  a  judicial  in- 
quiry, and  rules  of  procedure  must  be  strictly 
observed  or  their  award  will  be  void.  On  the 
other  hand,  an  appraisal  or  valuation  is  gen- 
erally a  mere  auxiliary  feature  of  a  contract  of 
sale,  the  purpose  of  which  is  not  to  adjudicate  a 
controversy  but  to  avoid  one.  Thus,  if  A.  and 
B.  contract  the  former  to  sell,  and  the  latter  to 
boy,  certain  property  at  the  value  thereof  as  fix- 
ed by  X.,  Y.,  and  Z.,  the  latter  aire  appraisers, 
not  arbitrators,  and  are  not  governed  in  their 
proreedings  by  the  rules  relating  to  arbitration." 
Omaha  Water  Co.  v.  City  of  Omaha.  162  Fed. 
233,  89  C  C.  A.  205, 15  Ann.  Caa.  49& 


In  the  case  (tf  M.  B.  Church  v.  Seltz.  74 
GaL  287,  16  Pac.  889,  the  court  said: 

"There  Is  scarcely  a  day  in  which  in  commer- 
cial transactions  the  valuation  of  property,  or 
estimate  of  damages,  is  not  intrusted  to  third 
parties,  and  no  one  has  yet  dreamed  of  looking 
upon  them  as  arbitrations,  and  subjected  to  all 
toe  formalities  Imposed  on  them  by  tbe  revised 
statutes,  with  the  para^ernalia  of  oaths,  wit- 
nesses, and  notices  of  trials.  It  is  most  fre- 
quently confided  to  the  personal  skill,  knowl- 
edge, or  experience,  or  even  acquired  informa- 
tion of  appraisers.** 

WUle  the  preamble  of  tbe  contract  in  con- 
troversy discloses  that  there  were  two  suits 
pending  between  the  parties  in  the  superior 
court  of  the  county  of  Mendocino,  Involving 
their  rights  to  the  land  In  question  and  the 
timber  thereon,  and  that  they  were  desirous 
of  settling  between  themselves  such  litigation 
and  all  claims  Involved  therein,  nevertheless 
we  think  that  that  very  preamble,  considered 
In  conjunction  with  the  specific  terms  of  tbe 
contract,  shows  that  its  primary  purpose 
was  to  avoid  existing  litigation  rather  than 
to  adjudicate  It  and  that  In  pursuance  of 
that  purpose  the  parties  bad  merged  all  of 
their  differences  Into  an  executory  contract 
of  purchase  and  sale  of  the  disputed  tim- 
ber, which  sale  was  to  be  consummated  when 
the  value  of  the  timber  was  ascertained  In 
the  manner  contemplated  by  and  provided 
for  In  the  contract  In  short  the  only  mat- 
ter remaining  at  tbe  time  of  tbe  execution  of 
the  contract  to  be  determined  between  the 
parties  was  the  value  of  the  timber  in  ques- 
tion, and  this  fact,  considered  In  connection 
with  the  proviso  In  the  contract  that  neither 
of  the  parties  thereto  should  offer  any  evi- 
dence to  the  "arbitrators,"  who  were  requir- 
ed to  go  upon  tbe  land  and  make  their  own 
estimate  of  tbe  quantity  and  value  of  the 
timber,  compels  the  conclusion  that  the  con- 
tract in  controversy  called  for  a  mere  ap- 
praisement rather  than  a  submission  to  arbi- 
tration In  the  strict  sense  of  the  term. 

[2]  Tike  evidence  to  the  effect  that  al- 
though  the  so-called  arbitrators  went  on  the 
land  together  tcr  the  purpose  of  making  the 
appraisement  and,  while  so  doing,  s^rately 
examined  and  valued  particular  portions  of 
tbe  timber  and  then  met  and  compared  not^ 
and  finally  concurred  in  the  valuation  of  the 
whole,  obviously  does  not  sustain  the  con- 
tention that  the  valuation  of  the  timber  was 
not  the  result  of  the  Joint  labor  and  Judg- 
ment of  the  appraisers. 

[S]  There  is  no  merit  Is  the  contention 
that  the  appraisers  did  not  make  tbdr  re- 
port within  tbe  time  provided  in  the  agree- 
ment and  that  therefore  fbey  were  without 
power  to  report  at  all.  Time  was  not  madp 
the  essence  of  the  agreement,  and  any  delay 
therein  conld  be  compensated  by  tbe  pay- 
ment of  interest  on  the  amount  fixed  by  the 
appraisers.  Civ.  Code,  1  1492.  Jforeover,  the 
delay  appears  to  have  been  caused  by  the 
refusal  to  act  of  the  ''arbitrator"  selected 
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bj  the  defendant  and  was,  aa  w«Uf  wltbont 
prejudice  to  the  defendant 
Judgment  aflSrmed. 

We  concur:  KBRBIOAN.  X;  BBASLT, 
Judge  pro  tem. 

CK  CftL  Aw  MO 
CALLETT  T.  CENTRAL  CAUFOBKIA 

TRACTION  CO.   (Civ.  1668.) 

(District  Court  of  Appeal.  Third  District,  Cali- 
fornia.   Feb.  9,  19ia) 

1.  STBEBT  RAIUtOADS  «=9ll4(S)  —  CoLLIfilon 
WITH  Team— NkaUGINCK— SUFFIOZCNOT  OF 

Evideoce  in  action  for  the  muDing  down  by 
an  electric  train  operated  on  a  street  of  a  vehi- 
cle ^oing  in  the  same  direction  held  to  sustain 
finding  of  negligence. 

2.  Stbgbt  Railboads  4=3117(24)  —  Collision 

WITH  TEAU— CONTBIBUTOBT  NEOLIQENCB. 

The  driver  of  a  vehicle  run  down  hj  an  elec- 
tric train,  going  in  the  aame  direction,  operated 
on  a  street,  was  not  necessarily  negligent,  be- 
cause driving  within  10  or  12  inches  of  the 
track,  or  because  he  did  not  look  back. 
8.  Stbkbt  Ruiaoadb  4s>114(16)  —  Collxsion 

WITH  Team  — CONTBIBUTOBY  Nboligincb  — 

SumciKNCY  OP  Evidence. 
Evidence  in  action  for  running  down  by  an 
electric  train,  operated  on  a  street,  of  a  vehicle 
going  in  the  same  direction  held  to  Bustaln  find- 
ing of  freedom  from  contributory  negligence. 

4.  Stbebt  Railboads  «»90(1)  —  CoLUsioH 
WITH  Team— Ihtebobbak  Tbaihs. 

The  meries  of  the  case  of  plalntifC,  whose  ve- 
hicle was  run  down  by  defendant's  electric  train 
going  in  the  same  direction  on  a  street,  Is  not 
affected  by  the  fact  that  defendant  ran  interur- 
ban  cars  over  the  track;  the  train  in  question 
being  a  local,  proceeding  over  a  track  in  no  re- 
spect differing  from  an  ordinary  street  car 
track. 

5.  Appeai.  and  Ebbob  «=»1071(1)— Habhless 
Ebbob— FiKDina  of  Fact. 

Any  error  in  finding  defendant  gaflty  of 
gross  negligence  was  harmless;  other  findings  of 
negUgoiGe  and  freedom  from  contribatory  negli- 
gence supporting  the  judgmenL 

Appeal  from  Superior  Ck>art,  Sacram^to 
County;  Peter  J,  Shields,  Judge.  ^ 

Action  by  Saul  Callett  against  tlie  Central 
Callfomta  Uractloa  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Butler  &  Swlsler,  of  Sacramoito,  for  ap- 
pellant Ralph  W.  Smith  and  J.  11  Inman, 
both  of  Sacramento,  for  respondent. 

BURNETT,  J.  The  action  was  for  dam- 
ages occasioned  by  the  negligence  of  the  de- 
fendant It  was  tried  before  the  court  with- 
out a  Jury  and  the  plaintiff  was  awarded 
the  sum  of  $800.  From  the  Judgment  the  ap- 
peal has  been  taken. 

The  nature  of  the  action  is  shown  by  the 
following  allegations  of  the  complaint: 

"That  the  defendant,  on  the  lOth  day  of  An- 
gust,  1915,  was  operating  an  electric  railroad 
running  along  the  said  X  street  in  the  city  of 
SacrflBiento ;  that  on  said  day  at  about  the  hour 
of  3:80  o'clock  in  the  afternoon  thereof,  while 
plaintiff,  with  dne  care  and  caution  was  pro- 


ceeding In  a  westerly  direction  upon  said  Z 
street  to  the  right  of  the  car  tracks  of  the  de- 
fendant company  thereon,  seated  Id  a  wagon 
driving  a  horse  thereto  attached,  at  a  point  15 
feet  more  or  less  to  the  east  of  the  east  curb  of 
the  intersection  of  Twenty-Seventh  street  with 
X  street  in  said  city,  and  while  the  plaintiff  was 
lawfully  so  proceeding  on  said  street  on  said  day 
and  at  said  time  and  hour,  the  defendant  will- 
fully, negligently,  carelessly,  imprudently,  and 
improperly  propelled  a  freight  car  poaheil  by  an- 
other cat  which  was  operated  by  means  of  an 
electric  motor,  in  a  westeriy  direction  apon  the 
northerly  tracks  of  said  defoidant  company  up- 
on said  highway,  at  an  excessive  and  unreason- 
able rate  of  speed,  and  without  any  regard  for 
the  safety  of  plaintiff  or  persons  using  said 
street  and  highway,  and  failed  end  neglected  to 
give  any  signal  or  warning  of  the  approach  of 
said  car  and  failed  and  neglected  to  watch  or 
look  ahead  to  avoid  injuring  plaintiff  and  others 
using  said  street  and  highway;  that  the  said 
freight  car,  while  being  so  propelled  along  said 
track,  because  of  the  acts  of  detendant  aa  afore- 
said, collided  with  the  left  back  wheel  of  the 
wagon  in  which  plaintiff  was  riding  as  afore- 
said, throwing  plaintiff  from  the  seat  thereof 
with  great  force  and  violence,  resolting  In  his 
sustaining  great  and  i»ermanent  injaries." 

The  plalntlfTs  v&aioa.  of  the  accident  will 
appear  fnnn  fbe  following  quotation  from 

his  testimony: 

"I  was  working  for  Strickland;  I  was  eoUdt- 
ing  for  him;  I  solicited  and  delivered  suits  of 
clothing.  And  on  this  particular  day  I  was 
coming  in  from  driving  in  the  cleaning  wagon, 
clothes  wagon.  I  had  a  box  wagon;  pat  dotlies 
on  both  sides;  a  door  in  the  hack,  and  a  canopy 
over  the  front  seat.  I  had  been  soliciting  orders 
and  delivering  goods  in  Oak  Park  and  I  came 
back  from  Oak  Park  and  came  to  about  Z; 
came  down  Twenty-Eighth  street  towards  X; 
my  horse  was  on  a  trot  or  a  slow  trot  all  the 
way ;  when  I  came  to  the  crossing  I  slowed  my 
horse  down  to  a  walk  and  I  looked  every  direc- 
tion; I  could  not  see  any  cars  coming  either 
way  and  I  turned  to  the  left.  I  started  down 
toward  Twenty-Seventh  street  I  looked  erery 
way,  to  see  any  possible  chance  a  car  coming.  I 
took  the  right-band  side  of  the  street;  I  made 
a  large  turn  all  around.  I  just  went  all  around ' 
the  comer  *  *  •  until  I  came  to  the  right- 
hand  side  of  X  street;  then  I  started  down  to 
Twenty-Seventh  street  I  was  driving  at  a  rate 
of  about  4  or  S  miles  an  hoar  at  the  time ;  the 
wagon  was  about  10  or  12  inches,  probably, 
away  from  the  track,  on  the  right-hand  side; 
the  wheels  of  the  wagon  were  not  In  the  track  at 
all.  When  I  got  down  about  two-thirds  of  the 
street  vhy,  something  hit  the  wagon  with  aaeh 
force  It  throwed  me<out  in  front,  and  when  I 
landed  I  just  landed  straight  over  the  tttot- 
board,  and  how  X  managed  to  get  out  of  the 
wagon,  I  do  not  know,  sure.  *  •  •  There 
was  no  warning  at  all  or  whistle  blown.  I  be- 
lieve I  followed  a  direct  line  from  Twenty- 
Eighth  street  down  to  the  point  where  the  aeci- 
dent  occurred.  Probably  I  varied  an  inch  or 
two  either  way,  I  cannot  recall;  I  know  this 
horse  was  a  ver^  gentle  horse ;  there  was  no  ne- 
cessity of  pulling  the  lines  either  way,  this 
horse  going  straight.  I  did  not  pull  on  the  line 
either  way;  just  held  the  line  firmly  and  let  the 
horse  go  at  a  steady  galL  It  is  a  smooth  ma- 
cadamized street  The  reason  I  turned  down 
Twenty-Eighth,  I  have  driven  down  there  sever- 
al times  before,  Z  found  that  road  was  all  cut 
up  and  I  went  out  Twenty-Seventh  street  found 
the  road  down  there  was  a  whole  lot  better  for 
driving,  bo  that  was  my  reason  for  driving  off 
of  Twenty-Eighth  into  X  and  going  down  to 
Twen^-Seveoth  where  th^  road  was  a  wlude  lot 
better/* 
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It  Is  admitted  that  the  plaintiff  was  quite 
seriously  Injured,  and  there  Is  no  contention 
that  the  amount  awarded  bim  ia  dispropor- 
tionate to  the  extent  of  the  damage  he  suf- 
fered, nor  Is  there  any  claim  of  any  defect 
or  Imperfection  in  the  pleadings  in  the  case, 
nor  is  any  ruling  of  the  trial  court  during 
the  trial  cbaUenged  by  appollanL  There  are 
two  contentions,  however^  upon  which  oweL- 
lant  InslstB  for  a  lerorsal  of  the  Judgmoit 
One  of  these  Is  that  the  erideuce  does  not 
Aow  tliat  the  d^endant  is  chargeable  with 
negUsence*  and  the  other  Is  that  it  appears 
<Nmclu^vei7  from  the  record  that  plaintiff 
lilmself  was  gallty  of  contributory  n^^igenoe, 
and  therefbre  under  the  well-established  mle 
barred  from  recovery. 

[1]  As  to  the  first  of  these  contenUons  It 
may  be  said  that  the  acddent  itself  is  some 
evidence  of  negligence  on  the  part  of  appel- 
lant The  evidence  shows  that  the  plaintiff 
was  driving  along  a  public  street;  that  the 
conductor  of  the  trata,  who  was  sitting  on 
top  of  the  freight  car,  had  a  straight  clear 
track  ahead  of  him,  with  nothing  to  obstruct 
his  view  of  the  position  of  plaintiff  or  to  pre- 
vent him  from  perceiving  the  danger  of  a 
collision,  and,  accepting  the  testimony  of  the 
plaintiff,  as  we  must.  It  appears  further  that 
the  train  approached  without  any  warning 
and  rnn  down  from  behind  the  vehicle  ol  the 
plaintiff.  Under  such  circumstances,  It  must 
be  apparent  that  a  car  or  train  would  not 
ordinarily  run  down  a  vehicle  proceeding  In 
the  same  direction  without  there  being  n^li- 
gence  In  Its  operation,  and  the  mere  fact  that 
such  an  accident  occurred  In  the  operation 
4>t  said  street  car  or  train  furnishes  at  least 
some  evidence  of  negligence.  It  may  be  fur- 
ther said  that  it  follows  from  the  testimony 
of  the  plaintiff  and  the  witness  Mrs.  Mlspley 
that  there  was  no  gong  somided  or  whistle 
blown  Immediately  preceding  the  accident 
K>  as  to  give  warning  to  the  plaintiff  of  the 
approach  of  the  car.  It  is  also  a  foir  infer- 
ence from  the  testimony  of  the  conductor  of 
the  train  and  of  one  Doane,  who  was  a  wit- 
ness for  the  plaintiff,  that  no  warning  was 
given  in  suflSdent  time  to  avoid  the  injury. 
It  must  also  be  said  that  the  Inference  Is  not 
unreasonable  that  the  train  was  traveling  at 
an  unusual  rate  of  speed.  It  Is  true  that  the 
conductor  testlded  to  the  contrary,  but  the 
facts  and  circumstances  of  the  collision  j'US- 
ti^  the  conclusion  that  the  train  was  travel- 
ing much  more  rapidly  than  he  stated  on  the 
witness  stand. 

We  have  this  sitaation,  therefore,  which 
the  trial  court  had  a  right  to  accept  from 
the  evidence  in  the-  case:  With  an  unob- 
structed view,  In  broad  daylight,  on  a  public 
street  of  the  city,  the  train  was  approaching 
the  plaintiff,  who  was  in  a  position  of  danicer, 
no  warning  being  given  of  Its  approach,  and 
traveling  at  an  nnusual  rate  of  speed.  The 
foregoing  statement  is  sufficient  to  show  with- 


out controversy  that  the  defendant  is  proper- 
ly chargeable  with  negligence.  It  will  not 
be  gainsaid  that  It  was  the  duty  of  the  de- 
fendant to  travel  at  a  moderate  rate  of  speed 
throughout  the  streets  of  the  city.  It  Is 
equally  plain  that  It  was  also  the  duty  of  tlie 
conductor  to  be  on  a  constant  lookout  for 
pedestrians  and  vehi<des  and  travelers  gen- 
erally, and  to  use  all  precautionary  measures 
to  avoid  Injuring  any  one  who  might  be  In 
proximity  to  or  upon  the  track  and  therefore 
In  a  position  of  danger.  Jt  the  one  in  diarge 
of  the  train  omits  any  of  these  precautionary 
measures  which  we  have  suggested  and  there- 
by a  collision  Is  caused  and  damage  suffered 
by  another,  the  defendant  is  proper^  charge- 
aUe  with  actionable  ne^genoe.  ^OSa  must 
be  true  up<m  prlndple,  and  it  Is  well  sup- 
ported by  the  authorities  of  this  and  other 
states.  Of  course,  we  are  not  cmicemed  with 
the  fact  that  there  was  testimony  exculpating 
the  defendant  from  all  blame. 

[2,  3]  As  to  the  qaestlon  of  contributory  neg- 
ligence of  plaintiff,  accepting  the  statements 
of  plaintiff  and  viewing  the  situation  as  It 
is  presented  by  him  and  other  witnesses,  it 
cannot  be  successfully  controverted  that  the 
finding  of  the  court  Is  supported  by  the  evi- 
dence. It  is  well  settled  and  hardly  needs 
the  citation  of  authorities  that  the  plaintiff 
had  a  right  to  use  the  street  just  as  he  was 
using  it;  that  he  had  the  right  to  drive  his 
vehicle  within  10  or  12  inches  of  the  railroad 
track  as  he  declared  he  did,  or  to  drive  it 
upon  the  track  Itself  If  he  found  it  necessary 
or  convenient.  It  was,  of  course,  hla  duty 
to  exercise  ordinary  care  and  prudence  in 
proceeding  along  the  street.  He  could  not 
disregard  the  right  of  odiers  to  use  the 
street.  .He  must  keep  a  careful  lookout  to 
avoid  a  collision  with  other  vehicles.  He 
must  pay  careful  heed  to  any  warning  that 
might  be  ^ven  him  of  the  approach  of  any 
car  or  train  from  behind.  Necessarily  he  is 
not  required  to  be  constantly  looking  back- 
ward to  see  whether  any  train  may  be  ap< 
proaching,  as  has  been  said  In  some  of  the 
decisions.  He  cannot  be  looking  both  for- 
ward and  backward  at  the  same  time.  His 
primary  duty  Is  to  keep  looking  forward  so 
as  to  avoid  collision  with  anyone  who  might 
approach  from  that  direction,  and  also  that 
he  may  suitably  direct  his  course.  He  has 
a  right  to  rely  upon  the  exercise  of  care  on 
the  part  of  those  conducting  any  train  that 
might  approach  from  behind.  He  has  a  right 
to  believe  that  be  will  be  given  proper  warn- 
ing of  the  approach  in  order  that  he  may 
place  himself  In  a  position  of  safety.  It  Is 
well  settled  that  a  railroad  company  has  no 
exclusive  right  to  the  use  of  the  street  Itself. 
It  has,  it  Is  true,  a  superior  right  to  the  use 
of  the  tracks  for  obvious  reasons,  but  this  is 
not  Inconsistent  with  the  right  of  the  pedes- 
trian or  one  driving  a  vehicle  to  use  said 
street  also,  providing  he  does  so  in  a  careful 
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way  and  Is  willing  and  ready  to  re^nd  to 
any  warning  or  signal  of  danger  and  to  avoid 
Uie  obstruction  of  the  conrse  of  travel  along 
the  tracks.  It  makes  no  difference  that  It 
does  not  appear  that  the  street  was  crowded 
or  that  there  are  any  mudholes  or  obstruc- 
tions between  the  curb  and  the  track  to  pre- 
vent plaintiff  from  driving  near  said  curb. 
Wo  niny  repeat  he  had  a  right  to  drive  near 
the  track,  and  we  may  say,  parenthetically, 
that  the  reason  for  his  so  doing  Is  given  by 
one  of  the  witnesses  for  appellant,  and,  In- 
deed, It  Is  apparent  to  any  one  who  Is  famil- 
iar with  the  use  of  graded  and  macadamized 
streets.  The  portion  of  the  street  near  the 
center  Is  nearly  level  and  Is  easier  for  travel 
than  tli9  portion  near  the  curb  which  la  more 
Inclined. 

The  horse  Itself,  according  to  the  testimony 
of  this  witness,  would  naturally  seek  and 
travel  along  that  portion  of  the  street  near 
the  car  track.  It  cannot  be  said  that  the 
plaintiff  unreasonably  or  arbitrarily  selected 
the  course  upon  which  he  proceeded,  but  we 
must  bold  that  his  action  under  the  circum- 
stances waa  natural  and  reasonable  and  ao- 
cording  to  the  conduct  of  the  average  prudent 
man  under  the  same  tdrcumstanceB,  and  there 
can  be  no  doubt  that  It  is  a  reasonable  in- 
ference from  the  record  that  he  was  free 
from  such  conduct  in  this  case  as  woidd  pre- 
vent his  recoveiry. 

We  are  entirely  satlsfled  that  vpon  these 
two  vital  issues  the  finding  of  the  conrt  Is 
amply  Justified,  although  a  eontraiy  Infer- 
ence might  possibly  have  been  drawn  as  to 
each,  and  It  seems  hardly  necessary  to  call 
specific  attention  to  the  decisions  of  the 
courts  in  reference  to  these  questions.  We, 
hon'ever,  dte  three  cases  decided  by  our  own 
•Supreme  Court  upon  which  the  dedslon  here- 
in may  be  safely  based,  as  follows:  Shea  v. 
P.  &  B.  T.  R.  R.  Co.,  44  Gal.  414;  Swain  v. 
Fourteenth  St.  R.  R.  CO.,  93  Cal.  179,  28  Pac. 
829:  O'Connor  t.  U.  R.  R.  Ca,  168  Cal.  43, 
141  Pac.  809. 

In  the  first  case  it  is  held: 

"A  person  Is  entitled  to  walk  on  a  street  rail- 
road track  in  a  public  street,  using  reasonable 
care  and  prudence  to  avoid  injuries;  but  he  is 
-not  required  to  abandon  the  track  in  order  to 
avoid  possible  injuries  which  may  result  from 
the  carelessness  of  the  company,  and  if  be  is 
injured  by  the  carelessness  of  the  company  while 
walking  on  the  track,  the  fact  that  he  might 
have  walked  by  the  idde  of  the  track  is  not  con- 
tributory negligence  on  his  part" 

In  the  Swain  Case  It  Is  held: 

"It  is  not  negligence  per  se  for  the  driver  of  a 
patrol  wagon  to  drive  along  and  upon  a  street 
car  track,  so  long  as  he  uses  ordinary  care  to 
avoid  a  collision  with  the  cars  on  the  track,  and 
it  is  a  question  for  the  jur^  whether  he  has  used 
such  ordinary  care."  Furthermore  "it  is  the 
duty  of  a  driver  of  a  street  car  to  observe  what 
Is  in  the  road  before  him,  so  as  to  avoid  infilct- 
in^  injury  upon  others,  if  practicable;  and  he  is 
guilty  of  negligence  if  he  omits,  without  appar- 
ent excuse,  to  look  ahead  and  observe  whether 
or  not  the  track  is  clear." 


REPORTER  <Cal. 

In  the  O'Connor  Case  it  is  held: 

"Other  vehicles,"  besides  the  street  car,  "have 
a  right  to  travel  over  the  entire  street,  including 
the  apace  between  the  tracks,  even  when  other 
portions  of  the  street  may  not  be  crowded  or  In 
bad  condition,"  and  that  "the  rule  as  to  'looking' 
applied  to  the  drivers  of  vehicles  about  to  cross 
the  track  of  a  steam  railroad  at  highway  cross- 
ings  docs  not  apply  to  those  driving  along  street 
railroad  tracks  laid  upon  public  highways,"  and 
that  "the  fact  that  the  driver  of  such  vehicle, 
after  looking  back  and  not  seeing  any  approach- 
ing car,  failed  to  again  look  back  during  an  in- 
terval In  which  be  drove  a  distance  of  about  000 
feet,  did  not  constitute  negligence  per  se.** 

The  foregoing  authorities  and  others  that 
might  be  dted  are  directly  In  p<^nt  here. 
In  judging  of  the  conduct  of  the  plaintiff,  the 
court  manifest^  had  a  right  to  consider  all 
of  the  circumstances  in  the  case,  including 
the  testimony  at  the  plaintiff,  that  before 
proceeding  upon  X  street  he  had  carefully 
looked  to  see  if  any  car  was  -approaching. 
To  say  that  the  only  rational  conclusion  to 
be  dravm  from  the  record  Is  that  plaintiff 
was  guilty  of  misconduct  would  be  to  disre- 
gard the  unquestionable  right  of  the  citi- 
zen to  use  in  a  careful  manner  the  whole  of 
the  public  streets  of  the  city. 

14]  The  fact  that  the  appellant  operates 
Interurban  cars  over  the  track  In  question 
does  not.  In  our  opinion,  affect  the  merits 
of  the  case.  The  train  which  collided  with 
the  vehicle  driven  by  the  plaintiff  was  a  lo- 
cal train,  and  waa  proceeding  over  a  tracft 
which  In  no  respect  differs  from  the  ordina- 
ry street  car  track.  We  can  see  no  circum- 
stance In  the  case  which  differentiates  it 
from  the  ordinary  street  cars.  If  there  be 
any  difference.  It  would  rather  be  disad- 
vantageous to  appellant,  since  manifestly 
the  operation  of  the  train  under  the  circum- 
stances was  attended  with  more  danger  to 
traveleni  on  the  street  than  would  be  the 
operation  of  the  ordinary  street  car.  The 
plaintiff  bad  the  same  right  to  use  the 
street  and  the  track  under  the  same  limita- 
tions and  the  defendant  was  nnder  the  same 
obligation  as  to  the  speed  of  the  train  and 
the  necestity  ol  giving  due  warning  of  its 
approach.  The  ritnatlon  Is  quite  different, 
as  must  be  manifest,  from  the  <^>mitlon  of 
railroad  trains  run  by  steam  power  upon 
the  ordinary  tracks  for  such  trains. 

[i]  There  la  some  crltldsm  of  the  action 
of  the  court  In  finding  that  the  defendant 
was  guilty  of  gross  ne^ig^ice.  This  con- 
clusion was  baaed  npcm  the  theory  of  the 
respondent  that  the  case  called  tm  the  ap- 
plication of  "the  last  clear  chanc^'  doc- 
trine. We  need  not,  however*  ctmsEder  the 
question  whether  the  evidence  siqtports  sach 
theory  because  the  finding  to  that  effect  may 
be  Ignored.  The  other  findings  as  to  the 
negligence  of  the  defmdant  and  the  exercise 
of  ordinary  care  on  the  lurt  of  the  plaintiff 
are  amply  suffidttit  to  snppral  the  Ju<tenk^t, 
and  we  may  limit  onr  consideratiw  to  the 
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Baffldency  of  tbe  evidence  to  support  these 
findings. 

From  a  carefnl  reading  ot  the  whole  rec- 
ord and  attention  to  the  construction  of  the 
elementary  principles  Involved  and  the  deci- 
sions of  the  courts  we  are  entirely  satisfied 
that  It  must  be  said  that  there  la  no  legal 
groond  for  disturbing  the  Judgment  of  the 
lower  court,  and  It  Is  therefore  afflnned. 

We  concur:  CHIPMAN,  P.  J.;  HABT,  J. 


<36  Cal.  App.  10) 

JOHN  A.  ROBBLING'S  SONS  CO.  et  aL  v. 
INDUSTRIAL  ACCIDENT  COMMIS- 
SION et  al.    (Civ.  2454.) 

(District  Court  of  Appeal,  Second  District,  Cali- 
fornia. Jan.  16,  1918.  Rehearing  Denied 
Feb.  15,  1918.  On  Retiearing  in  Supreme 
Court,  March  14,  191^) 

1.  Master  and  Sebvant  «i=>381— Wobkmbn's 

COUPENSATION  AcT— DEATH  AS  PBOBABLB 
InCIDENT  OF  EUPLOTHEHT. 

If  a  night  watchman,  when  Intoxicated, 
neglecting  his  doty,  went  into  the  washroom  of 
the  plant  with  intent  to  sleep,  and  lighted  the 

SaB  heater,  tightly  closing  the  door  and  wiu- 
owa,  and  laid  down  upon  a  bench,  where  he 
was  killed  by  gas,  the  death  was  not  sncb  an 
accidental  death  as  was  a  reasonably  probable 
incident  of  the  employment,  giving  his  widow 
right  to  comiwnaation  under  the  Workmen's 
Compensation  Act  (St.  1913,  p.  279). 

2.  Masteb  and  Servant  «=940^Wobkiibn's 
cohfenbatton  act  —  injuby  in  euplot- 

MKNT— BUBDEN    OF  PbOOF. 

Tbe  burden  of  proof  that  the  ioJuiT  for 
which  compensation  is  asked  nnder  the  Work- 
men's Compensation  Act  was  suffered  in  tbe 
course  of  the  employment  and  arose  out  of  the 
employment  Is  on  the  claimant 

3.  Master  and  Sebvant  €=>405(4)— Wobk- 
MEN'a  Compensation  Act  —  Burden  of 

PROOP—ThEORETICAL  CONCl-IJfllONB. 

Where  various  theoretical  conclusions  may 
be  drawn  from  the  state  of  facts  established, 
each  Ijeing  equally  plausible,  some  indicating 
that  the  injury  may  have  arisen  out  of  the  em- 
ployment, and  others  that  the  misconduct  of 
the  person  injured  was  the  producing  cause,  it 
may  not  be  said  that  the  evidence  ia  sufficient 
to  sustain  tbe  cause  of  claimant  under  the 
Workmen's  Compensation  Act,  upon  whom  tbfl 
burden  of  proof  rests. 

4.  ICAsnot  AND  Bebvaht  4b>4(KS(4>— Wobk- 
kbn's  Coupenbation  Act— Death  in  Em- 
ployment—Sufficiency  OF  Evidence. 

In  a  widow's  proceeding  under  the  Work- 
men's Compensation  Act  for  compensation  for 
death  of  her  husband,  a  night  watchman,  from 
gas,  evidence  held  insufiScient  to  support  the 
conclusion  of  tbe  Industrial  Accident  Commis- 
sion that  decedent  was  killed  in  the  course  of 
his  employment,  tending,  instead,  to  show  that 
he  wilifully  stepped  aside  from  tb«  perform- 
ance of  his  duties  and  invited  by  direct  action 
the  caases  which  produced  bis  death. 

In  Bank.  Petition  for  writ  of  review  by 
John  A.  Roebllng's  Sons  Company  and  tbe 
iBtna  Life  Insurance  Company  against  the 
Industrial  Accident  Commission  and  Ellen  J. 
Bnndshu  to  annul  an  award  made  by  the  In- 
dustrial Accident  Commission  under  the 
Workmen's  Ccnnp^satioa  Act  In  favor  of 


Bundshu  as  widow  of  Joseph  6.  Bondshu. 
Award  annulled. 

Redman  &  Alexander,  of  San  Francisco, 
for  petitioners.  Christopher  M.  Bradley,  of 
San  Francisco,  for  respondents. 

JAMES,  J.  Petitioners  herein  seek  to 
have  annulled  an  award  made  in  favor  of 
Klleu  J.  Bundshu  by  tbe  Industrial  Accident 
Commission.  Said  Bundshu  Is  the  alleged 
widow  of  Joseph  G.  Bundshu.  The  commis- 
sion determined  that  Bundshu,  who  died  on 
or  about  the  10th  day  of  December,  1816, 
came  to  his  death  through  accidental  means 
while  he  was  in  the  employ  of  petitioner 
Roebllng's  Sons  Company.  It  la  the  conten- 
tion of  petitioners  that  the  award  cannot  be 
sustained ;  that,  first,  It  was  not  shown  that 
the  death  of  Bundshu  was  produced  by  caus- 
es arising  out  of  his  employment,  and  sec- 
ond, that  it  was  not  shown  that  Ellen  J. 
Bundshu  was  the  widow  of  the  decedent. 

At  tbe  time  of  his  death  Bundshu  was  em- 
ployed as  night  watcliman  and  Janitor  In  the 
Roebliug's  Sons  Company's  plant  tn  the  dty 
of  Los  Angeles.  His  duties  were  to  keep 
watch  over  the  plant  during  the  nighttime, 
and  to  do  necessary  Janitor  work  about  the 
offices  of  tbe  company.  The  local  manager 
of  the  company  testified  that  he  bad  made 
up  the  compensation  of  Bundshu,  which  was 
$85  per  month,  by  calculating  about  ^6Q  as 
proper  compensation  for  the  watchman  serv- 
ice and  $26  for  the  Janitor  work.  This  wit- 
ness testified: 

"I  figured  $20  to  $25  a  month  extra  to  have 
tbe  same  man  do  the  janitor  work  of  the  office, 
and  make  a  better  job  for  somebody.  In  ad- 
dition to  that  they  wonld  have  plenty  of  time 
to  do  the  work  and  make  It  more  economical 
for  us  than  hiring  two  men,  and  would  serve 
to  give  tbe  fellow  something  to  do  and  keep  him 
awake  and  keep  busy  during  the  night" 

The  main  business  of  the  viatcbman,  as  la 
common  In  employment  of  that  character, 
was  to  guard  tbe  plant  against  Intruders. 
In  order  to  Insure  the  performance  of  such 
duties  the  watchman  was  required  to  "ring 
In"  hourly  upon  instruments  placed  In  the 
building  which  were  connected  with  a  con- 
cern known  as  the  District  Telegraph.  It 
was  the  duty  of  the  latter  concern,  whenever 
there  was  a  failure  of  tbe  watchman  to  so 
report,  to  send  a  roundsman  to  find  out  the 
reason  for  the  neglect.  If  it  so  should  hap- 
pen to  be.  Bundshu  was  at  work  on  the 
night  of  the  10th  of  December,  1916,  In  tbe 
Roebling  plant  At  about  9:30  o'clock  a 
roundsman  of  the  telegraph  company,  visit- 
ing the  Roebling  plant,  saw  Bundshu  appar- 
ently asleep  at  a  desk  in  the  t^ce.  This 
roundsman  rapped  loudly  upon  tbe  door, 
whereupon  Bundshu  aroused  himself  and 
started  to  come  to  the  door.  On  the  way  be 
fell.  When  the  door  was  opened  the  rounds- 
man asked  Bundshu  whether  he  had  been 
drinking,  to  which  Bundshn  first  replied 
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"No."  The  rotindsnian,  howevw,  testlfled 
that  "there  was  whisky  on  hla  breath,"  and 
that  he  said  to  Bundstan,  "Do  yon  meaa  to 
tell  me  you  haven't  had  any  whisky?"  to 
which  Bundshu  replied,  "Oh,  I  have  had  a 
lUtle  liquor."  At  11  o'clock  on  the  same 
night  Bundshu  failed  to  ring  in  to  the  tele- 
graph company,  and  a  roundsman  was  seat 
to  the  Boebilng  plant  to  ascertain  the  reason 
for  the  omission.  This  roundsman  testlfled 
that  he  in  turn  saw  the  watchman  sitting  at 
a  desk  with  his  head  lying  on  his  arms,  and 
that  he  had  to  pound  on  the  door  before  be* 
Ing  admitted.  This  roundsman  testlfled  that 
when  Bundsha  came  toward  the  door  to  ad- 
mit him  he  staggered  a  little,  and  that  he 
asked  Bundshu  what  kind  of  "water"  he  had 
been  drinking,  and  Bundshu  replied,  "Damn- 
ed good."  In  the  opinion  of  this  witness, 
Bundsha  was  at  the  time  "somewhat  intoxi- 
cated." At  1:30  a.  m.  on  the  same  night 
Bundshu  again  failed  to  ring  in,  and  the 
same  roundsman  who  visited  htm  at  about 
9:30  was  sent  again  to  the  Roebllng  plant 
This  witness  testified  that  he  reached  thae 
about  1:45  and  pounded  upon  the  door  with- 
out being  able  to  secure  any  response;  that 
he  then  went  to  a  neighboring  plant  and 
aroused  the  watchman  there.  The  two  men 
took  a  ladder,  and  by  that  means  gained  an 
entrance  to  the  Roebllng  plant  through  a 
balcony  window.  On  the  main  floor  of  the 
building  was  a  little  room  used  as -a  wash- 
room. The  door  of  this  room  wa&  found  to 
be  closed.  I^ran  Its  being  opened  the'  watdt- 
man  noticed  tliat  the  air  which  came  from 
the  room  was  "bad";  It  "hurt  the  eyes." 
This  room  had  been  tightly  closed,  and  they 
found  a  gas  stove  burning  therein.  Lying  on 
a  bench,  with  his  bat  on  the  floor,  was  Bund- 
shu. He  was  dead  at  the  time.  An  exami- 
nation of  the  stove  showed  that  the  gas  was 
turned  on  very  "high,"  but  there  appeared 
to  be  no  indication  that  unconsumed  gas  was 
escaping  In  any  other  way.  The  windows  of 
the  room  were  tightly  closed.  This  stove  had 
been  placed  in  the  washroom  and  had  regu- 
larly been  made  use  of  by  the  men  employed 
at  the  plant  while  changing  their  clothes  In 
the  mornings  before  going  to  work.  The  man- 
ager of  tho  plant  testlfled  that  on  the  morn- 
ing following  the  death  of  Bundshu  he  made 
an  examination  of  the  pipe  supplying  gas  to 
the  stove  and  failed  to  flnd  any  teak.  He 
testlfled  that  the  stove  bad  been  used  since 
that  time:  as  it  was  used  before.  ■  He  was 
asked  the  question  as  to  whethw  a  night 
watchman  employed  on  those  premises  had 
any  occasion  to  be  In  that  room  or  use  the 
stove,  to  which  he  replied,  "Absolutely  none 
that  I  can  conceive  of,  unless  he  wanted  to 
use  the  toilet."  There  was  other  testimony 
that  the  office  of  the  plant  was  heated  dar- 
ing the  daytime  by  steam  which  proceeded 
from  the  heating  apparatus  In  the  basement ; 
that  this  heating  plant,  after  liavtng  been  us- 
ed during  the  day,  would  ordinarily  keep  the 


office  warm  until  about  1  o'clock  In  the  morn- 
ing. No  Instructtona  had  be^  given  forUd- 
dlng  any  watchman  employed  on  the  prem- 
ises to  make  use  of  the  steam-heating  plant. 
If  he  so  desired;  neither  had  instructions 
been  given  as  to  the  use  of  the  gas  beater, 
except  as  has  been  noted  in  the  testimony  of 
tiie  manager,  who  said  that  a  watchnmn 
would  have  no  boslnees  in  the  toilet  room 
except  for  the  purpose  of  using  the  partica- 
lar  facilities  therein  provided.  Tbe  use  of 
such  facilities,  of  course,  would  only  consume 
a  brief  period  of  tim& 

[t-4]  In  order  to  sustain  the  finding  ot  the 
commission  we  must  condude  It  to  be  a  rea- 
sonable proposition  fairly  Indicated  bj  the 
proof  tliat  Bundshu.  not  being  affected 
any  conditi<ni  arising  from  his  own  miscon- 
duct, l^ted  the  beater,  and  that  tiie  fames 
of  the  gas  overcame  him  beftHre  he  was  able 
to  protect  himself  and  avtdd  bdng  soffocated. 
The  expert  testimony  given  before  the  com- 
mission showed  that  death  was  due  to  poison- 
ing produced  by  carbon  monoxide,  tliat  being 
a  constituent  of  illuminating  gas  In  its  un- 
burned  state.  If  we  are  to  assume  anotber 
state  of  fticts,  to  wit,  that  Bundshu  on  tlie 
nlgjit  In  question  was  Intoxicated,  that  neg- 
lectful of  his  duty  he  went  into  the  wasbroom 
with  intent  to  sleep,  that  he  there  llgbted  tbe 
heater  and  tightly  closed  the  door  and  win- 
dows and  lay  down  upon  the  bendh,  and  that 
under  such  conditions  was  killed,  it  mast  at 
once  be  said,  we  think,  that  tbe  death  was 
not  such  an  accidental  death  as  was  a  rea- 
sonably probable  incident  of  the  employment ; 
and  tbe  last  conclusion  we  feel  Is  tbe  one 
which  the  evidence,  with  little  uncertainty 
points  to.  But  It  is  not  essential  to  the  case 
of  petitioners  that  the  conclusitm  last  sug- 
gested be  one  which  the  evidence  clearly  es- 
tablished. The  burden  of  proving,  as  has 
often  been  said  In  the  decisions  both  of  our 
own  Supreme  Court  and  courts  of  last  resort 
In  other  states  where  similar  conditions  of 
statute  exist,  that  the  injury  for  wtiich  com- 
pensation is  asked  was  suffered  in  the  course 
of  the  empI6yment  and  arose  out  of  the  em- 
ployment, is  upon  the  claimant  Where  vari- 
ous theoretical  conclusions  may  be  drawn 
from  the  state  of  facts  established,  each  be- 
ing equally  plausible,  some  indicating  that 
the  Injury  may  have  arisen  out  of  the  em- 
ployment, and  others  that  the  misconduct  of 
the  person  injured  was  the  producing  cause, 
then  It  may  not  be  said  that  the  evidence  is 
suSlcient  to  sustain  the  case  of  him  upon 
whom  the  burden  of  proof  rests.  A  finding  in 
such  a  case  in  favor  of  the  claimant  is  said 
to  be  speculative.  In  Massachusetts  the  Com- 
pensation Act  Is,  In  those  portions  of  it  relat- 
ing to  the  matter  here  being  considered,  prac- 
tically Identical  with  the  provisions  of  tbe 
California  law.  Our  Supreme  Court  has 
quoted  with  approval  In  Kimbol  v.  Industrial 
Accident  Commission,  173  Cal.  351,  160  Pac 
150,  L.  R.  A.  1917B,  695.  Ann.  Gas.  IdlTB, 
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812,  the  lan^age  of  the  Supreme  Court  of 
Massachusetts  defining  the  term  "arising  out 
of  the  employtnest."  Sanderson's  Case,  224 
Mass.  S5S,  found  in  113  N.  S.  355,  was  a 
case  where  the  Industrial  Commission  of  that 
•tate  awarded  compensation  to  a  widow 
where  death  had  apparently  been  caused  by 
accidental  means.  The  court.  In  the  course 
of  its  opinion,  dedared  that  many  conjectures 
could  be  made  as  to  the  cause  of  the  fall  of 
the  deceased,  some  of  which  would  sustain 
the  application  and  others  negative  any  right 
in  the  daimant.  It  concluded  that  the  flnd- 
ing  of  the  commission  was  based  "upon  sur- 
mise, epecDlatlon,  and  conjecture,  and  does 
not  rest  upon  a  foundation  of  proof  by  a 
preponderance  of  the  evidence'';  the  court 
adding: 

"It  may  be  the  dependent  is  correct  in  her 
contention  that  the  death  of  the  employ^  was 
due  to  a  fall  from  the  wagon,  but  other  theories 
and  conjectures  are  quite  aa  probable." 

And  we  may  remark  that  the  uncontradict- 
ed evidence  in  this  case  indicates,  If  we  are 
to  choose  between  conflicting  speculative  de- 
ductions, that  on  the  night  In  question  the 
deceased  willfully  stepped  aside  from  the 
performance  of  the  duties  which  his  employ- 
ment laid  upon  him  and  invited  by  direct  ac- 
tion on  his  part  the  occurrence  of  the  detri- 
mental causes  which  produced  bis  death.  In 
our  opinion,  the  conclusion  of  the  commission 
is  not  supported  by  sufficient  evidence. 

Ajs  the  conclusion  Just  announced  neces- 
sarily determines  the  whole  matter  of  the 
validity  of  the  claimant's  application,  it 
seems  unnecessary  to  give  special  <»Osidera- 
tion  to  the  second  point  urged  upon  the  ap- 
plication for  this  writ  The  second  conten- 
tion is  based  upon  the  fact,  as  shown  In  evi- 
dence, tbat  the  claimant  here,  long  prior  to 
her  noarrlage  to  Bundshu,  had  been  married 
to  two  other  [>ersons  from  whom  she  bad  not 
been  divorced.  The  history  of  her  marital 
experiences  were,  in  brief,  as  follows:  In 
1864,  when  14  years  of  age,  she  married  one 
Butler,  from  whom  she  was  soon  divorced. 
In  1868  she  married  one  Morrell,  living  with 
bim  for  about  a  year  and  a  half,  when  she  re- 
turned to  her  parents,  bat  was  never  divorced 
from  the  husband.  This  man,  she  testified, 
she  bad  not  since  heard  from.  In  1872  she 
went  through  a  form  of  the  ceremony  of  mar- 
riage with  one  Maiaey,  with  vtxom  she  lived 
for  about  18  years,  and  by  whom  she  had  two 
children.  She  testified  that  Malsey  went 
away  wltli  another  woman,  and  that  upon 
consulting  the  district  attorney  In  Ohio^ 
Tltiti  the  design  to  compel  ISaiaey  to  support 
herself  and  children,  she  was  advised  tbat 
her  marriage  with  Malsey  was  not  legal.  In 
1891  she  was  married  to  one  Brennan,  and 
after  living  with  him  2  years,  secured  a  dl- 
TOfce.  She  then  married  Bundshu,  with 
whom  she  was  living  at  the  time  of  the  lat- 
ter's  death.    The  testimony  showed  that 


Malsey  was  still  living.  There  was  no  tes- 
timony aa  to  Morrell  being  alive  or  not  The 
latter  was  of  about  the  age  of  25  when  he 
married  the  claimant.  We  have  presented 
this  statement  of  facts  regarding  the  second 
contention,  but,  for  the  reasons  expressed,  do 
not  consider  it  necessary  to  announce  a  coa- 
elusion  as  to  the  lee^l  propositl<ni  Involved. 
The  award  Is  annulled. 

We  ooncnr:  OONRBT,  P.  J.;  WORKS, 
Judge  pro  tern. 

Opinion  of  Supreme  Coart  Denying  Bdiear- 
ing. 

PSBCUBIAU.  In  denying  the  application 
for  a  bearing  in  this  court,  we  deem  it  proper 
to  say  that  we  do  not  understand  the  rule  to 
be  that  If  dUFer«it  conclusitma  may  rational- 
ly and  fairly  be  drawn  from  the  evidence,  one 
sustaining  the  right  to  compensation  and  the 
other  being  opposed  thereto,  the  Industrial 
Accident  Commission  Is  not  at  liberty  to 
adopt  the  conclusion  favorable  to  the  claim. 
Of  course  It  Is  well  settled  that  the  commls- 
sitm  can  do  this  very  thing,  and  tbat  Its  con- 
clusion in  tbat  regard  is  beyond  the  scope  of 
our  review.  No  memt)er  of  this  court  dis- 
putes'this  proposItlMi.  The  Justices  opposed 
to  granting  the  application  for  a  hearing  In 
this  court  are  of  the  opinion  that  the  opinion 
of  the  District  Court  of  Appeal  mtons  that 
In  this  case  there  was  no  substantial  evidence 
reasonably  warranting  an  inference  favorable 
to  the  claim  for  compensation,  and  that  any 
finding  to  the  contrary  Is  necessarily  based 
on  mere  surmise,  speculation,  or  conjecture, 
and  tbat  when  that  court  speaks  of  a  case 
"where  various  theoretical  conclusions  may 
be  drawn,"  it  is  in  fact  speaking  of  conclu- 
sions based  on  speculation  and  conjecture, 
rather  than  of  inferences  reasonably  and 
fairly  made  from  testimony. 

The  application  for  a  hearing  in  this  court 
Is  dented. 


(U  Aril.  tt6> 

BIG  EYE  MIN.  A  MILL.  CO.  et  at  v.  LIV- 
INGSTON.   (No.  1602.) 

(Supreme  Court  of  Arizona.   Man^  SO,  1918.) 

1.  Bills  and  Notts  4=»429  —  PATiraiiT  — 

What  (JoNsnrDTES. 
Where  tfae  lessee  of  a  mine  was  to  pay  les- 
BOr'e  note  within  90  days,  In  lieu  of  certain 
additional  compensation  tor  the  lease  and  the 
lease  provided  for  a  forfeiture  on  failure  of 
lessee  to  perform  covenants,  bat  stlpolated  that 
no  further  liabilit:^  should  attach  to  lessee,  the 
lessee  having  forfeited  all  rights  under  the  lease 
and  abandoned  ttie  property,  and  the  lessor  hav- 
ing assumed  actual  control,  the  subsequent  por- 
chase  of  said  note  by  the  lessee  before  maturity, 
with  the  intention  of  acquiring  all  rights  of  the 
payee,  did  not  operate  as  payment  barring  suit 
by  subsequent  indorsee,  after  maturity,  who 
knew  of  the  provisions  of  the  lease. 


«9Por  other  caiee  bm  buoa  topic  aod  KSY-NUMBER  lo  all  Ke7-Numbered  Dlsesta  and  Indue* 


Digitized  by 


Googl 


D90 


171  PACIFIC  BEPORTEE 


(Aril. 


2.  Bills  and  Notm  #=>537(8)— Patment— 
QuEsnoN  or  Fact. 
In  an  action  on  note  plaintiff  indoraee, 
whether  {wyment  bj  a  prior  indorsee  of  the  face 
value  of  the  note  to  tne  payee  and  payee's  in- 
dorsement, without  recourse,  was  a  purchase  or 
a  payment  extinguishiDg  the  note,  h»d  a  qae*- 
tioD  of  fact. 

Api>eal  from  Superior  Court,  Tuma  County; 
Frank  Baiter,  Judge. 

Action  by  0ns  Livingston  against  the  Big 
Eye  Mining  &  Milling  CompaDy  and  others. 
Judgment  for  plaintiff,  and  the  defendants 
appeal.  Affirmed. 

Action  on  a  prmnlssory  note  made  and  de- 
livered by  the  appdlants  on  tbe  Ist  day  of 
December,  1916,  payable  to  E.  F.  Sanguinetti 
"on  demand  or  six  mcmths  after  date,"  tbe 
principal  sum  of  $3,088.64,  with  Interest  from 
date  at  the  rate  of  10  per  cent  per  annum, 
payable  quarterly,  with  a  promise  to  pay  a  rea- 
sonable attorney's  fee  if  collection  enforced. 
The  plalntUF  Is  the  owner  and  holder  of  the 
note  by  Indorsement  Certain  property  of 
the  makers  of  the  note  was  attached  to  se- 
cure the  judgmoit  that  might  be  rendered. 
The  defendante  pleaded  certain  acts  of  third 
parties  as  payment  made  to  the  original  payee 
upon  Indorsement  and  transfer  by  blm,  and 
made  at  tiie  Instence  of  the  makers,  of  which 
the  holder  had  notice  before  accepting  the 
note.  The  facte  relied  upon  as  payment  ap- 
pear In  tbe  opinion.  The  platntifE  had  Judg- 
ment, and  the  defendants  appeal. 

Peter  T.  Robertson,  of  Yuma,  for  appel- 
lants. Thomas  D.  MoUoy,  of  Yuma,  for  ap- 
pellee. 

CUNNINGHAM,  J.  The  Big  Eye  Mining  & 
Milling  Company  Is  tbe  owner  of  certeln  valu- 
able mines  situate  in  Yuma  county.  In  the 
operation  of  such  mines  prior  to  December  1, 
1915,  it  incurred  certain  indebtedness,  a  por- 
tion of  which  indebtedness  was  owing  to  E. 
F.  Sanguinetti  for  supplies  furnished  the 
said  company.  On  said  December  1,  1915,  it 
made,  executed,  and  delivered  the  promissory 
note  sued  upon,  and  tbe  other  named  appel- 
lants indorsed  said  note  before  delivery. 
About  the  30th  day  of  May,  1916,  one  W.  W. 
Reese  paid  to  E.  F.  Sanguinetti  the  prindpal 
of  tbe  note,  and  Sanguinetti  Indorsed  and  de- 
livered the  note  to  said  Reese  without  re- 
course. Thereafter  W.  W.  Reese  indorsed 
and  delivered  said  note  to  one  W.  D.  Riley 
without  recourse  In  payment  to  said  Riley  of 
an  obligation  Reese  was  then  owing  to  Riley 
and  appellee  Gus  Livingston  on  account  of 
the  sale  of  their  corporate  stock  of  the  ap- 
pellant corporation  by  Reese,  the  proceeds  of 
which  sale  he  had  not  accounted  for.  Riley 
and  Livingston  discharged  the  said  account 
of  $2,616,  and  paid  Reese  tbe  difference  be- 
tween that  sum  and  the  principal  of  the  note 
upon  acquiring  tbe  same.  The  transaction  of 
transfer  of  the  note  by  Reeae  to  Riley  was 
consummated  about  July,  1916,  after  the  note 


became  due.  Thereafter  W.  D.  Riley  indorsed 
the  note  to  Gus  livingston.  On  November 
4,  1916,  Ous  livlngston  commenced  this  ac- 
tion. 

The  defendante  Big  Eye  Mining  A  Milling 
Company,  J.  A.  Ketcherside,  and  H.  C.  John- 
son join  in  an  answer.  H.  V.  Ketcherside 
makes  no  defense,  and  tbe  abstract  of  the  rec- 
ord does  not  show  that  said  last-named  de- 
fendant was  served  In  the  case.  The  de- 
fense Interposed  by  tbe  said  answering  de- 
fendants is  alleged  to  be  that  of  payment  re- 
sulting from  the  f<dlowlng:  That  one  CL  H. 
Klelnbeck  and  W.  W.  Reese  as  copartners,  on 
the  21st  day  of  December,  1916,  and  In  the 
name  of  0.  H.  Kleinbeck,  entered  into  a  con- 
tract with  defendant  Big  Eye  Mining  &  Milt- 
ing Company,  whereby  said  minit^  and  uilU- 
ing  company  leased  its  certain  described 
mines  to  said  partnership  for  a  period  of  one 
year  in  consideration  of  a  payment  of  $1  and 
the  promise  of  said  partnership  to  keep  and 
perform  other  expressed  covenants  and  agree- 
ments. The  said  lessees  agreed  to  do  the  nec- 
essary assessment  work  for  the  years  1915  and 
1916,  and  make  stetutory  proof  thereof;  pay 
taxes  on  personal  property  for  the  year  1916. 
The  rent  reserved  Is  steted  as  a  royalty  on 
tbe  net  returns  from  ore  shipped ;  they  agreed 
to  make  an  expenditure  tending  to  the  de- 
velopment of  the  mines  in  the  sum  of  at  least 
$5,000  every  60  days  until  $25,000  has  been 
so  expended.  "As  additional  compensation 
for  said  lease  the  said  lessees  agree  to  pay,  on 
or  before  90  days  frdm  the  date  hereof,  cer- 
tain Indebtedness  owing  by  the  lessor,"  in- 
cluding the  note  owing  to  EL  F.  Sanguinetti, 
the  note  In  suit;  also  to  pay  on  or  before  the 
exercise  of  a  certain  option  executed  of  even 
date  herewith  (whereby  said  lessees  herein 
have  an  option  to  purchase  a  blo(A  of  stock 
of  about  600,000  shares  of  the  Big  Eye  Mining 
&  Milling  Company  fr(Mm  H.  V.  Ketcherside, 
trustee)  certeln  additional  Indebtedness  of 
the  lessor  as  set  forth  In  tbe  itemized  stete- 
ment  attecbed  hereto  and  marked  Exhibit  B. 

The  lease  contains  the  forfeiture  clause, 
wherein  the  parties  agree  that: 

"Time  is  of  the  essence  of  this  lease,  and  in 
the  event  of  tbe  failure  or  refusal  of  said  lessees 
to  make  any  payments  or  perform  any  obliga- 
tions herein  cootaincd  on  his  part  to  be  perform- 
ed, then  at  the  option  of  said  lessor  this  lease 
shall  become  null  and  void,  and  of  no  effect, 
and  this  lessor  shall  be  entiued  to  take  immedi- 
ate possession  of  said  premises,  and  all  moneys 
paid  by  said  lessees  to  said  lessor,  or  expended 
by  said  lessees  on  the  nroperty  under  this  lease, 
*  *  *  shall  be  forfeited  to  the  lessor  as  liq- 
uidated damages.  *  *  *  In  the  event  that 
said  lease  shall  be  forfeited  prior  to  the  termi- 
nation thereof,  peaceable  possession  shall  be 
delivered  to  the  lessor  of  said  premises,  together, 
with  all  machinery,  etc:  •  •  •  thai  and  in 
that  event  upon  such  delivery  said  lessees  shall 
be  free  from  any  further  obligatiw  to  do  or 
perform  any  act  w  make  any  payment  under 
said  lease.  •  • 

The  answer,  after  setting  fbrth  a  copy  of 
said  lease  contelning  the  above-quoted  lan- 
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ffnage,  alleges  that  W.  W.  Reese  was  a  part- 
ner with  a  H.  Klelnbeck  In  that  lease;  that 
the  lt«n  ot  lodebtedneas  shown  In  Schedule  A 
l8  the  identical  Item  covered  by  the  note  sued 
on  which  Klelnbedc  oblicates  himself  to  pay ; 
that  pursuant  to  said  contract  the  lessees 
entered  into  possession  of  the  property,  and 
on  or  about  the  30th  day  of  May,  1916.  the 
said  Beese.  acting  for  himseU  and  Kl^ubeck 
and  "pursuant  to  and  In  obedience  of  the  said 
contract  and  the  covenants  therein  contained, 
In  doe  coarse  discharged  the  said  note 
In  full  by  paying  the  full  unount  due  thereon 
to  the  payee  named  therein,  •  •  •  •  " 
and  so  notified  defendants;  that  thereafter 
<Hi  the  Sd  day  of  September,  1918,  said  Reese 
without  authority  indorsed  said  note  to  W.  D. 
Biley ;  that  Blle^  was  Informed  of  all  of  the 
foregidng  facts,  and  bad  full  knowledge  of 
such  facts  before  he  acquired  said  note;  that 
plaintiff  Livingston  was  fully  Informed  and 
had  foil  knowledge  of  said  facts  before  he 
acquired  said  note.  Said  defendants  pray 
that  the  [rialntiff  take  nothing  by  hla  actlcm. 

The- evidence  may  be  conceded  to  fairly 
establish  the  following  facts  set  forth  In  the 
special  answer:  Tb&t  is,  that  Sangulnettl 
transferred  said  note  to  Reese  for  a  valuable 
consideration  before  due,  specially  Indorsed 
payable  to  W.  W.  Reese  or  bis  order  without 
recDorse;  that  Reese  ini  mediately  Informed 
the  secretary  of  the  Big  Eye  Mining  &  Mill- 
ing Company  of  the  transaction  he  had  with 
Sangulnettl ;  that  after  the  note  became  due, 
Reese  negotiated  it  to  W.  D.  Riley  for  a  con- 
sideration, and  without  recourse,  without  in- 
forming the  mailers  of  his  transfer;  that 
Riley  knew  before  acceptlDg  the  note  the 
terms  and  conditions  of  the  lease  of  Decem- 
ber 21,  1916,  and  Reese's  relation  thereto; 
that  likewise  Livingston  knew  all  the  facta 
leading  up  to  his  possessicm  of  the  pap». 
The  evidence  fairly  tends  to  establish  such 
facts  and  knowledge  of  the  said  focts  by  the 
parties.  With  such  facts  bef<ffe  the  court, 
judgment  was  rendered  for  the  i^lntifl,  and 
the  anaweriiv  defendants  ai^;>eaL 

The  assignment  of  errors  by  the  app^ants 
is  so  general  tiut  we  are  not  able  to  deter^ 
mine  the  spedfic  error  or  errors  relied  upon 
for  a  revOTsal.  I  presume  the  appellants  con- 
tend that  the  Judgment  is  not  sustained  by 
the  evidence,  and  therefore  the  judgment  is 
contrary  to  law. 

[1]  The  ccmtroUlng  question  presented  by 
the  defense  is  whether  the  note  in  question 
was  disf^arged  by  the  transiustion  between 
Reese  and  Sauguinetti  oo  May  30, 191^  which 
was  consummated  by  Reese's  paying  to  San- 
gulnettl the  principal  sum  named  on  the  face 
(rf  the  note  and  taking  the  paper  qpedally  ia- 
dorsed  to  <Hrder  without  recoaTS&  Assuming, 
as  established  by  proof,  that  Reese  acted  in 
that  transaction  for  and  in  bdialf  of  Klein- 
beck  and  hlms^  as  partners  for  the  reason 
he  was  dealing  with  matters  and  funds  be- 
longing to  and  with  which  the  partnership 
was  concerned,  and  with  partnership  assets, 


Reese's  acts  in  the  premises  may  fairly  be 
regarded  as  partnership  acts.  If  the  note 
was  discharged  by  the  partnership  payment 
to  Sangulnettl,  then  certainly  Reese  had  no 
right  to  reissue  the  note  as  the  obligation  of 
the  original  makers,  and  Ous  Idvlngston  hav- 
ing acquired  the  paper  after  it  became  pay- 
able, and  chargeaMe  with  knowledge  of  the 
infirmity  In  tbe  title  of  Reese,  he  cannot  re- 
oovar  on  the  note. 

[2]  Whettter  the  transaction  between  San- 
gulnettl, the  holder  of  the  note,  and  Reese, 
who  paid  the  money,  Is  of  such  a  character 
as  amstltuted  a  payment  that  tolerated  to 
ertingulBh  the  not^  is  a  questicHi  of  fact. 
Binford  T.  Adams,  104  Ind.  41,  3  .N.  B.  768; 
Dougherty  v.  Deeney,  45  lowa,  443;  Hortin 
V.  Abbey,  63  Gal.  56;  Jones  v.  Bobbitt,  .90  M. 
G.  391;  Balohradsky  v.  Oarllsle,  14  111.  App.  • 
289.  The  trial  court  has  neceE»arlly  found 
OS  a  Aict  that  said  transacti<m  was  of  such 
character  as  did  not  constitute  a  payment 
that  <Hperated  to  extinguish  tbe  debt  evi- 
denced by  tbe  note.  The  lessees'  entire  oUl- 
gatlon  with  regard  to  the  payment  of  the  note 
In  suit  rests  upon  the  following  luiguage  ot 
tbe  lease,  to  wit: 

"As  additional  compensation  for  said  lease, 
the  said  leasees  agree  to  pay,  on  or  before 
ninety  (90)  days  from  the  date  hereof,  certain 
indebtedness  now  owing  by  tbe  lessor,  all  as 
set  forth  in  the  Iteiwzea  stetement  attached  to 
this  lease  aad  marfld  Exhibit  A.  •   •   •  " 

The  exhibit  attached  Is  a  list  of  debts,  In- 
cluding a  debt  amins  to  Sai^uinettl,  shown 
to  be  the  sum  of  the  principal  of  the  note  In 
suit  The  parties  concede  that  the  Sangul- 
nettl debt  shown  on  the  list  was  covered  by 
the  not^  and  the  purpose  was  to  sliow  the 
note  on  the  list  The  debte  listed  aggregate 
$4,000.  Tbe  dear  meaning  to  be  given  to  the 
provisions  of  the  lease  granted  is  that  the 
lessees  promised  thereby  to  p^  tbe  lessor 
$4,000  additional  compensation  in  90  days 
after  the  date  ot  the  lease;  that  in  discharge 
of  said  promise,  the  lessees  had  tbe  option 
of  paying  said  sum  direct  to  the  creditors 
of  the  lessor,  named  in  the  list.  In  lien  of 
paying  the  same  to  the  lessor.  No  lawyo* 
will  deny  that  the  obli^tion  assumed  would 
have  been  dlsdiarged  by  the  lessees  it  within 
the  90  days  they  had  paid  the  94,000  direct 
to  the  lessor  Instead  of  paying  the  lessor's 
creditws.  The  cation  expired  at  the  end  of 
90  days.  If  any  obligation  of  the  lessees 
remained,  that  obligation  certainly  was  to 
pay  said  "additional  compensation"  to  the 
lessor.  The  lessees  failed  to  keep  this  prom- 
ise, and  the  time  for  performana  expired. 
After  die  90  days  expired  the  lessees  were 
under  no  obligation  to  pay  the  lessor's  debte 
that  were  listed  in  BUitbit  A,  Including  the 
note  in  suit  Whether  the  obligation  remain- 
ed to  pay  the  lessor  the  additional  com- 
pauiation  inmnlsed  is  not  a  question  in  this 
case.  To  a  certelnty,  on  the  30th  day  of 
May,  1916,  when  Reese  acquired  the  note, 
the  lessees  had  wholly  failed  to  perform  tbe 
assessment  work  for  the  year  1915 ;  they  had 


Digitized  by 


092 


171  PACIFIC  HEPORTISa 


failed  to  place  ImpTovements  on  the  prop- 
erty worth  $5,000  erery  60  days  from  the 
date  of  the  lease ;  they  bad  failed  to  pay  the 
promised  additional  compensation  for  the 
grant  of  the  lease,  and  as  a  fact  the  lessor 
had  placed  a  watchman  In  charge  of  the 
pr<^rty.  The  fair  Inference  to  be  drawn 
from  this  change  Ln  the  relation  of  the  par- 
ties toward  each  other  and  toward  the  mines 
is  that  all  parties  ooncemed  In  the  lease  re- 
garded and  treated  the  lease  as  no  longer  In 
force  or  binding  upon  any  party  thereto; 
that  the  lessees  had  finally  forfeited  all  of 
their  leasehold  rights  and  abandoned  the 
property;  and  that  the  lessor  had  assumed 
actual  possession  of  the  property.  Such  was 
the  effect  of  the  trial  court's  holding,  and 
such  ^as  the  effect  of  Reese's  understanding 
of  the  situation  as  testified  by  him.  He  ex- 
plains his  purpose  of  taking  over  the  note 
was  to  prevent  Sangulnettl  from  commencing 
an  action  to  collect  the  note,  and  thereby 
seriously  Interfere  with  the  negotiations  he 
then  had  on  hand  with  prospective  buyers 
of  the  mines,  or  prospective  buyers  of  stock 
in  the  Big  Eye  Mining  &  Milling  Company. 
The  trial  court  was  fully  Justified  in  holding 
ttiat  Reese's  intention  In  taking  over  the 
note  was  to  acquire  all  of  the  rights  of  the 
payee,  Sangulnetti,  In  the  paper.  The  special 
Indorsement  placed  on  the  note,  coupled  with 
the  fact  that  the  transaAon  occurred  after 
the  lease  terminated  and  before  the  date  of 
maturity,  corroborates  Reese's  testimony 
tending  to  establish  the  parpoBe  he  had  In 
acgulrlug  the  note. 

The  title  acquired  by  Reese  was  that  of 
Sangulnetti,  and  that  title  was  not  In  the 
least  impaired  by  Reese  notifying  the  makers 
of  the  note  that  he  had  acquired  the  posses- 
sion of  the  note,  nor  by  his  offer  to  deliver  up 
the  note  In  consideration  of  stock  of  the 
Big  Eye  Mining  &  Milling  Company.  Reese's 
acts  were  consistent  with  his  avowed  pur- 
pose in  acquiring  the  note.  The  Big  Eye 
Mining  &  Milling  Company  do  not  pretend 
to  have  credited  the  amount  represented  by 
the  note  on  Klelnbeck's  agreement  to  pay 
additional  compensation  for  the  lease.  If 
the  lease  ceased  to  be  binding  by  reason  of 
breaches  of  Its  covenants,  no  conrpensatlou 
for  injury  resulting  from  such  breaches  can 
be  recovered  other  than  to  declare  a  forfei- 
ture and  recover  possession  of  the  leasehold 
estate.  Payment  of  the  promised  considera- 
tion cannot  be  recovered  by  action  In  the 
courts,  and  this  in  tbe  effect  to  be  given  to 
the  defense  as  pleaded  In  the  answer  if  such 
defense  is  given  any  effect- 

Tbe  plaintiff  acquired  all  of  the  rights  in 
the  note  which  Reese  owned  at  the  time  of 
a  transfer.  The  Judgment  is  supported  by 
the  evidence,  and  upon  the  whole  case  It 
clearly  appears  that  justice  has  been  award* 
ed.  The  Judgment  is  therefore  affirmed. 

IfRANKlJlN,  C.  J.,  and  R0S9.  J.,  conair. 


(IS  Ariz.  4!S) 

KIBKLAND  et  al.  t.  SPRIGGS,  (No.  1566.) 
(Supreme  Court  of  Arizona.    March  30,  1918.) 

1.  Appeal  ano  Ebbob  ^=>417(2}— Noncx  or 
Appeal— Bon  d— Dismissai^ 

When  notice  recites  appeal  by  partnership 
consisting  of  appellant  and  another,  and  the  at- 
torney tillDK  wag  not  theo  attorney^  for  eucb  oth- 
er, who  had  not  been  served  and  did  not  appear, 
tbe  notice  was  effective  only  as  to  appeUan^s 
appeal,  and  bis  individual  bond  la  not  at  va- 
riance therewith. 

2.  PABTNBBSBIP    «»212  —  ABBXQHUnT  ov 
NOTB— DeUUBKEE. 

Whether  a  note  asrigned  was  ligned  indi* 
vidually  by  defendant  or  was  for  a  partnership 
debt,  as  aUeged  in  the  complaint,  cannot  be  de- 
termined by  demurrer,  but  must  await  evidence. 

3.  AOTZON  <S=»47  —  JOINOEB  01-  CAUSES  —  EX 
CONTBACTU— BX  DKUCTO. 

A  cause  of  action  seeking  damages  for 
breach  of  duties  Imposed  under  a  lease  held  not 
ez  delicto,  and  not  subject  to  a  dannrrer  for 
joinder  with  ez  contractu  causes. 

4.  Appeal  ano  Ebbob  C=3l050(l)— Review— 
Mattebs  not  Pbejdoioial. 

ABsigaments  of  error  ai  to  Uie  admlsrion 
of  testimony  which  did  not  militate  against  ap- 
pellant will  not  be  reviewed. . 

5.  Appeal  ano  Ebbob  €=»1068(4)— Habhlbss 
Ebbob— -Cube  by  Vebdict— Instbcctiohb. 

An  instruction  upon  the  measure  of  dam- 
ages, if  error  favoriDc  plaintiff,  was  cared  by  a 
verdict  of  $1  for  plamtifl,  where  it  appeaia 
plaintiff  slioiild  have  recovered  many  times  such 
amount. 

6.  Costs  ^s^IS^Pbesebvxho  Pbopbbtt— Bx- 

PENSES. 

Under  Oiv.  Code  1918,  pars.  1410,  1418, 
1417,  attached  personal  property  must  remain 
in  the  bands  of  the  officer  unless  bonded  or 
sold  according  to  law,  or  preserved  under  order 
of  court,  and  where  no  order  was  given,  nor 
agreement  made  between  the  parties,  and  plain* 
tifif  kept  defendant's  stock,  his  expenses  there- 
for are  not  taxable  costs  under  paragraph  63S, 
setting  forth  items  tazatde,  including  disburse- 
ments incurred  pursuant  to  order  m  court  or 
agreement  of  parties. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Ii^t  and  Second  Series,  Costs.] 

7.  Appeal  and  Ebbob  €=:3Td2— Review— As- 

SIQNUBMTB  OF  EBBOB— COUBT  RULES. 
That  an  alleged  error  was  presented  In  ap* 

fiellant'e  motion  for  new  trial  and  argued  at 
eoftth  in  his  brief  is  not  sufficient  onder  Su- 
preme Court  rule  8,  subds.  1  and  2  (126  Pac. 
xi),  requiring  separate  and  distinct  statement 
of  grounds  in  assignmeots  of  error. 

Appeal  from  Superior  Court,  Maricopa 
County;  R.  C.  Stanford,  Judge. 

Action  by  A.  E.  Sprlggs  against  George 
Klrkland  and  another.  From  a  Judgment  for 
plaintiff  and  an  order  overruling  a  motloa 
for  a  new  trial,  defendant  named  appeals 
Modified  and  affirmed. 

J.  J.  Cox,  W.  H.  StUwell,  and  A.  T.  Moore^ 
all  of  Phoenix,  for  aiHOeltant  M.  J.  E>oiigh- 
erty,  of  Mesa,  and  F.  H.  Swenson,  of  Plioenix, 
for  appellee. 

ROSS,  J.  Appellee^  as  plaintiff,  institated 
suit  against  defendants  as  partners  for  ar- 
rearages in  rent,  for  damages  for  breach  of 
contract  of  lease,  for  money  loaned  to  the 
partnership,  and  for  assigned  wage  accoonts 
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of  three  employes  of  the  partnership.  Six 
causes  of  action  were  set  out  in  the  com- 
plaint Two  of  these  causes  of  action  grew 
out  of  transactions  between  appellee  and  de- 
fendants; one  for  rent  for  $294,  and  one  for 
tha  alleged  breach  for  $1,000.  The  others 
were  assigned  to  appellee  for  collection  and 
were  a  note  to  the  Salt  "jRlver  Valley  Bank 
for  $400  made  and  executed  by  defendant 
Williams.  This  cause  la  set  out  in  two 
counts ;  one  on  the  contract  with  appropriate 
allegations,  and  the  other  on  the  general 
count  for  money  loaned  the  partnership.  The 
other  three  causes  of  action  were  for  work 
and  labor  of  employes  of  defendants  aggre- 
gating $54.50,  or  a  total  of  $1,748.50. 

The  defendant  Williams  was  not  served 
with  process  and  made  no  appearance.  Ap- 
pellant, Klrkland,  demurred  to  the  complaint 
for  a  misjoinder  of  parties  defendant  and 
because,  as  he  contends,  it  improperly  unites 
actloDS  ex  contractu  with  an  action  ex  delic< 
to.  Tlie  demurrers  were  overruled.  Id  bis 
answer  he  denied  the  partnership,  as  'also 
any  indebtedness  for  rent  or  on  account  of 
the  note  made  by  Williams  or  for  money 
loaned  Klrkland  and  Williams  by  the  bank 
or  for  wages  of  employes,  or  for  breach  of 
contract  of  lease.  A  Jury  trial  was  had 
which  resulted  In  a  verdict  for  appellee  for 
91.  At  the  time  suit  was  filed  a  writ  of  at- 
tadunent  was  sued  out  and  levied  upon  some 
16  head  of  dairy  cows,  22  head  of  calves  or 
youi^  cattle,  some  horses,  and  other  person- 
al property.  'tbB  officer  who  made  the  levy 
turned  this  live  stock  and  other  property 
over  to  appellee  as  custodian  or  bailee.  For 
tbe  rare  of  the  stock,  appellee  claimed,  and 
was  allowed  by  tbe  court,  In  bis  cost  bill, 
S8M.2T,  after  deducting  a  credit  of  $67.78 
for  milk,  for  hides  of  calves  that  bad  died, 
and  for  milk  cans  sold  by  the  custodian.  Ap- 
pellee was  allowed  $60  for  the  labor  of  milk- 
ing cows,  $20  for  treating  sick  cattle,  and 
$12.50  for  sheep  dip  and  a  blackleg  injector, 
all  told,  with  tbe  costs  of  the  clerk,  sberlfT. 
and  witness  fees,  and  mileage,  $1,323.52, 
which  was  taxed  against  appellant.  Klrkland, 
In  tbe  court's  Judgment  Appellant  moved 
for  a  new  trial.  He  appeals  from  the  judg- 
ment  and  tbe  order  overruling  his  motion 
for  a  new  trial. 

[1}  The  appellee  has  made  a  motion  to  dis- 
miss the  appeal,  based  upon  tbe  following 
facts  of  record:  The  notice  of  appeal  recites 
that  It  Is  an  appeal  by  the  partnership  com- 
posed of  Klrkland  and  Williams,  whereas 
the  bond  on  appeal  Is  executed  by  Klrkland 
In  his  individual  capacity  and  for  him  only, 
mils  variance  between  the  notice  and  the 
bond  might  be  fatal  under  other  droumstane- 
es,  but  not  under  the  present  Williams  had 
failed  to  appear.  In  fact,  it  is  shown  that 
he  bad  left  the  country  under  a  cloud.  The 
attorney  for  Klrkland  had  no  right  or  au- 
thority to  represent  Williams,  and  when  he 
drafted  the  notice  of  appeal  he  was  not  Wll- 


Hams'  attorney.  The  notice,  in  fact,  then, 
was  effective  only  as  to  KIrkland's  appeal. 
The  variance  between  the  notice  and  the  bond 
Is  more  apparent  than  real.  Garrigan  v. 
Kennedy,  17  S.  D.  258.  96  N.  W.  Sa  The  mo- 
tion to  dismiss  is  denied. 

[2]  The  demurrer  for  misjoinder  of  parties 
defendant  was  based  on  tbe  fact  that  the  as- 
signed note  from  the  Salt  River  Valley  Bank 
was  signed  by  Wllltama  individually  and 
that  It  was  therefore  his  debt  and  not  a 
partnership  debt.  The  complaint,  however, 
alleges  that  the  $400  was  obtained  for  and 
used  by  the  partnership.  If  that  be  true. 
It  was  a  partnership  debt.  Whether  true  or 
not,  it  cannot  be  determined  by  demurrer,  but 
must  await  the  evidence 

[3]  An  action  for  breach -of  contract  may 
or  may  not  sound  in  tort  In  the  present 
complaint  it  Is  based  on  the  violation  of  cove- 
nants and  agreements  contained  In  the  lease, 
from  which  It  Is  alleged  appellee  sufTered 
damages.  The  duties  imposed  under  the 
lease,  for  the  breach  of  which  damages  are 
sought,  were  contractual.  1  C.  J.  129.  $  163. 
Actions  In  contract  and  In  tort  were  not  unit- 
ed in  the  complaint,  and  tbe  demurrer  on 
that  ground  was  properly  overruled. 

Appellant  has  assigned  a  great  number  of 
errors  based  on  rulings  of  the  court:  (a)  In 
not  releasing  attached  property  on  bis  mo- 
tion :  (b>  in  not  wdering  a  nonsuit  on  bis 
motion;  (c)  In  overullng  motion  for  arrest 
and  for  a  new  trial;  <d)  In  Instructing  the 
Jury;  (e)  in  the  admlsEdon  of  testimony  over 
defendants'  objection ;  (f)  in  tbe  rejection  of 
testimony  offered  him ;  and  (g)  in  overml* 
ing  d^endanti^  objections  and  exCeptl(»ia  to 
tbe  cost  bill. 

[4,1]  Uost  of  these  assignments  we  will 
pass  over  as  without  merit  It  is  evident 
that  the  testimony  to  which  appellant  except- 
ed, even  if  erraneondy  admitted,  did  not  mili- 
tate against  appellant,  and  the  same  may 
be  said  as  to  the  Instructions  on  tbe  measure 
of  damages,  the  verdict  being  for  only  $1  as 
against  $1,748.50  claimed  in  the  complaint 
Under  the  evidence  and  the  admissions 
In  the  pleadings,  it  appears  that  appellee 
should  have  recovered  at  least  the  balance 
of  rent  doe,  to  wit,  $294,  and  we  can 
only  account  for  the  small  verdict  upon  tbe 
theory  that  the  jury  concluded  the  apjwllee's 
conduct  toward  appellant  was  so  harsh  ana 
oppressive  as-  to  merit  tbe  rebuke  implied  In 
its  verdict.  From  any  viewpoint,  appellant 
cannot  complain  of  the  verdict,  and  appellee 
does  not  complain. 

[6]  The  allowance  in  the  cost  bill  of  the 
charges  for  keeping  and  caring  for  the  live 
stock  attached  from  the  time  of  the  attach- 
ment to  the  time  of  the  trial  and  Judgment 
Is  presented  by  appellant's  assignment  as 
error.  The  attachment  was  levied  by  the  con- 
stable of  Mesa  precinct,  who  took  possession 
of  the  attached  property  and  immediately 
turned  It  over  to  appellee  as  custodian  or 
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bailee.  In  coanectlon  with  tbe  cost  bill  Is 
found  a  written  statement  by  the  constable 
in  which  he  says,  after  giving  an  Itemized 
statement  of  costs  and  expenses  Incurred: 

"That  be  placed  said  property  under  the  care 
of  A.  E.  Sprigga  who  held  possession  of  eald 
property  Cor  this  claimant  as  constable,  and 
subject  to  this  claimant's  direction  and  euper- 
vision  as  constable;  •  *  •  that  be,  the  said 
claimant,  undertook  to  see  that  the  said  A.  E. 
Sppiftge  should  be  repaid  for  hia  Berviceq,  feed, 
and  care  of  said  property  to  the  amount  and  out 
of  any  and  all  costs  allowed  by  this  court  for 
the  caringr  and  feeding  of  said  property;  and 
that  the  ioKKtAng  cbar^  are  the  reasonable 
costs  for  feeding  and  caring  for  said  property." 

Tbe  charges  for  the  care  and  keeping  of  at- 
tached property  are  contained  In  appellee's 
Terifled  cost  bill.  Our  statute  on  attachments 
(diapter  1^  title  e,  CBvU  Code  1913)  nowhere 
in  direct  terms  provides  for  the  payment  of 
charges  for  keeping  and  caring  for  the  at- 
tached property,  but  that  the  officer  shall 
be  paid  for  Ills  exposes  incurred  in  tbe  car- 
ing for  the  pToi>erty  attached  la  clearly  im- 
plied in  section  1413,  wherein  it  la  provided 
for  its  sale,  If — 

"the  keeping  of  the  same  until  the  trial  will 
necessarily  be  attended  with  such  expense  or 
deterioration  in  value  as  greatly  to  lessen  the 
amount  liable  to  be  realized  therefrom." 

If  the  property  attached  Is  personal,  the 
requirement  is  that  it  remain  in  the  hands 
of  the  officer  unless  bonded  by  the  defend- 
ant or  a  third  party,  or  unless  sold  as  pro- 
vided by  law.  Section  1410.  Bat  if  it  Is 
not  disposed  of  In  one  of  these  ways,  it  Is 
provided  that: 

"The  Judge  or  Justice  of  the  peace,  as  the 
case,  may  be,  may  make  such  order  for  the  pres- 
ervation or  use  of  the  same  as  shall  appear  to 
he  to  the  interest  of  the  parties."   Section  1417. 

No  order  for  the  use  and  preservatiiHi  of 
attached  property  was  made  by  the  court  or 
judge,  and  while,  perhaps,  such  an  order, 
under  tbe  law  as  It  existed  prior  to  1913, 
was  not  Indispensable  to  entitle  the  plaintUI 
to  recover  expenses  Incurred  In  caring  for 
property,  since  that  time  It  would  seem  that 
the  power  of  the  court  to  tax  such  costs  Is 
dependent  upon  the  making  of  the  contem- 
plated order. 

Section  638,  Civil  Code  1918,  defines  what 
the  costs  in  the  superior  court  are  or  may  be. 
This  definition  includes— 
"the  fees  of  officers,  of  witnesses,  cost  of  taking 
depositions,  compensation  of  referees,  cost  of 
certffipd  copies  of  papers  or  records,  and  such 
other  disbursements  aa  may  have  beni  made  or 
incurred  pursuant  to  any  order  of  court  or 
agreement  of  the  parties." 

This  definition  particularly  points  out  what 
may  be  taxed  aa  costs  in  the  superior  court 
and,  among  other  things,  names  disburse- 
ments Incurred  pursuant  to  any  order  of  the 
court  or  agrewient  of  parties.  These  ex- 
penses could  have  been  taken  care  of  in 
either  of  these  ways.  It  Is  not  uncommon 
to  do  It  by  agreement,  but,  the  parties  fall- 
ing in  that,  it  would  be  an  easy  matter  to  ob- 
tain an  order  of  the  court.  In  Southwestern 


Commercial  Co.  t.  Owesney,  10  Ariz.  49,  8S» 
Pac.  724.  an  action  against  the  attachment 
creditor  to  recover  expenses  of  the  sheriff  In 
caring  for  attached  property,  Campbell,  J., 
said: 

"We  think  the  proper  coarse  under  oor  stat- 
ute, is  to  have  the  court  or  judge  make  an  order 
for  the  preservation  of  the  property,  as  permit- 
ted in  paragraph  354  (Bevised  Statutes  of  1901 ; 
section  1410,  Civil  Code),  in  which  event  it 
would  seem  the  expenses  might  properly  be 
taxed  as  costs  in  favor  of  the  attaching  plain- 
tiff, if  successful  io  his  soiL  *  •  •  The 
statute  evidently  contemplates  that  the  court 
should  exercise  aupervision  and  control  over 
such  expenses  in  order  to  prevent  unnecessary 
and  excessive  charges." 

While  this  observation  by  the  learned  Judge 
may  not  have  been  necessary  In  the  decision 
of  that  case,  it  cannot  be  criticized  aa  an  un- 
founded or  unwarranted  construction  of  our 
attachment  law  In  the  respect  alluded  to,  and 
the  Legislature,  In  enacting  section  638,  su- 
pra, must  have  been  influenced.  If  not  by  his 
language,  by  the  same  consideration.  That 
the 'costs  enumerated  In  section  638  were  in- 
tended to  be  the  only  costs  allowed  Is  evi- 
denced by  the  fact  that  a  jury  fee  could 
not  be  assessed  as  costs  until  it  was  amend- 
ed by  chapter  26,  Regular  Session,  Second 
Legislature,  1916,  where  It  Is  provided: 

"There  ehall  also  be  Included  •  •  •  a 
jury  fee.  •   •   • " 

We  CMiclude  that  the  costs  in  the  superior 
court  are  limited  by  section  638  to  tboA 
named  therein,  and  as  the  expenses  incurred 
in  earing  for  the  live  stock  attached  were  not 
made  or  disbursed  in  pursuance  <^  an  order 
of  the  court  or  Judge,  nor  by  agreement  of  the 
parties,  they  are  not  a  proper  charge  against 
appellant  We  think  the  following  Items 
should  be  stricken  from  the  cost  bill:  $894.27 
for  care  of  stock ;  $60  for  labor  In  milking 
cows;  $20  for  treating  sick  cattle;  $12.50 
for  sheep  dip  and  blackleg  Injector. 

Happily,  the  burden  in  tills  case  tells 
where  It  should.  Appellee,  In  addition  to 
trying  to  collect  wliat  he  claimed  was  due 
him  for  a  debt  and  damages,  assumed  to  ac- 
commodate other  alleged  creditors  of  defend- 
ants,  and  attadied  to  secure  an  aggregate 
sum  of  $1,748.S0,  a  considerable  number  of 
live  animals  needing  peculiar  care  and  atten- 
tion. We  have  examined  the  evidence  on  thib 
issue  of  damages  for  breach  of  contract,  for 
whidi  he  asks  $1,000,  and  our  conduston  Is 
tiiat  the  Jury  was  Justified  In  returning,  as 
it  did,  a  verdict  for  nominal  damages  only. 
Whether  the  Terdict  was  based  upon  tMn 
cause  we  do  not  know,  but  be  ttiat  as  it  may, 
pn^ier^  of  appelant  to  secure  U  was  taken 
and  held  at  great  expense,  and,  as  it  ttirned 
out,  it  was  unjustly  taken.  If  this  item  bad 
been  left  out  and  the  suit  prosecuted  for  ap- 
pellee's rent,  the  prop^^  attached  voald 
necessarily  have  been  mncAi  less  and  proper^ 
tlonately  less  expensive  to  keep  and  care  Pit. 
While  it  Is  the  duty  of  the  officer  to  attach  no 
much  of  defendant's  property  as  may  be  suf* 
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ficient  to  satts^  the  oomnuuid  of  die  writ.  It 
la  also  the  duty  of  plaintiff,  where  hia  claim 
Is  for  unliquidated  damages^  to  be  reasonable 
In  his  demand,  especially  If  he  would  use  the 
writ  of  attachment  In  aid  of  Its  collection. 
Otherwise,  a  writ  Intended  to  promote  Jus- 
tice, may  be  conrerted  Into  an  Instrument  of 
oppression. 

[7]  Appellant  devotes  mudtx  of  bis  brief  to 
aiding  that  the  Jury  and  the  appdlee  were 
guilty  of  misconduct  and  therefore  Uiat  he 
wan  denied  a  fair  trial.  He  has  foiled  to 
make  any  assignment  of  such  error.  True, 
be  presented  the  point  in  his  motion  for  a 
new  trial,  the  orerruUng  of  which  he  assigns 
as  error,  but  this  Is  not  sufficient  under  our 
rules.  He  should  hare  stated  this  ground  -of 
error  separately  and  distinctly.  Supreme 
.  Court  rule  8,  aubdlTlslons  1  and  2  (126  Pac. 
xl).  However,  we  have  examined  the  ftiets 
upon  which  he  bases  his  argument  of  miscon- 
duct, and  do  not  agree  with  him  that  he  was 
deprived  of  a  fair  trial  or  that  the  jury  or 
appellee  were  guilty  of  misconduct. 

The  Judgment  of  the  lower  court  should  be 
modified  by  striking  therefrom  the  Items  of 
cost  above  enumerated,  and  as  modified  af- 
firmed :  appellant  recovering  his  costs  on  ap- 
peal.  It  is  accordingly  ordered. 

FRANKLIN,  O.  J.,  and  CUNNINGHAM, 
J,  concur. 


(19  Arl«.  431) 

WASSON  (KILBOURN,  Intepvener)  t. 
SMITH  et  aL   (No.  1686.) 

(Sui^«ne  Court  di  Arisona.   March  SO,  1918.) 

1*  Saus  ^s>350— Action  fob  Pbice— Tihs  to 
Sux. 

Aa  part  of  the  price  of  cattle,  the  purchaser 
gave  to  plaiutiffs  a  nonnegotiable  note  due  in 
six  years,  bearing  on  its  face  the  IndorBement 

Sirt  payment  on  2,200  cattle  guaranteed." 
e  note  was  secured  by  a  mortgage  on  the  cat- 
tle. The  bill  of  sale  of  even  date  contained  a 
provision  ttiat  tbe  parties  of  the  first  part  guar- 
antee at  least  2,200  head  of  cattle,  and  that 
the  second  party  assumes  the  obligation  to 
tally  out  said  cattle  witiiin  two  years.  Tbe 
mortgage  contained  a  provision  that  if  tbe  prop- 
erty was  disposed  of,  the  debt  should  become 
due  immediately.  Civ.  Code  1913,  par.  4143, 
provides  that  if  the  mortgagor  sell  or  dispose 
of  the  mortgaged  property  without  consent  of 
the  mortgagee,  the  latter  snaU  be  entitled  to  its 
poBseesioD  and  to  have  it  sold  for  tbe  payment 
of  bis  debts,  whether  tbe  same  is  due  or  not. 
The  purchaser,  intervener  in  tbe  present  suit, 
with  permisaion  and  consent  of  plaintiffs,  sold 
and  delivered  the  cattle  to  defendant,  who 
agreed  to  complete  the  tally  and  assume  pay- 
ment of  the  note  subject  to  tbe  guarantee  of  2,- 
200  cattle.  Before  the  tally  was  completed, 
defendant,  without  tbe  permission  or  consent 
of  plaintiffs,  sold  and  delivered  the  cattle  to  a 
third  party,  and  plaintiffs  brought  suit  before 
the  expiration  of  tbe  two  years  allowed  for  the 
tally.  Held,  that  by  the  sale  of  tbe  cattle  de- 
fendant ana  inter\'encr  waived  their  right  to 
have  a  tally  or  thereafter  question  the  guar- 
antee. 


2.  TBIAL    4=»141~  WUVER— QUBBTIOIf  OF 

Fact. 

While  the  question  of  waiver  is  ordinarily 
one  of  mixed  law  and  fact,  where  the  facts  are 
all  conceded,  or  where  they  compel  but  one  con- 
clusion or  inference,  there  is  no  eontroveruon 
of  fact  requiring  a  jury  trial 

Appeal  trcm  Superior  Court,  Graham 
County;  G.  W.  Shute.  Judge. 

Action  by  H.  E.  Smith  and  another  against 
A.  U  Wasson,  defendant,  In  which  G.  C.  Kll- 
boum  intervened.  Judgment  for  plaintifrs, 
and  defendant  and  interrener  appeaL  Af- 
firmed. 

W.  R.  Chambers,  of  Saftord,  S.  H.  Morri- 
son, of  Big  Springs,  Tex.,  P.  C.  Knollenberg, 
of  El  Paso,  Tex.,  and  George  J.  Stoneman 
and  Fred  Blair  Townsend,  both-  of  Phoenix, 
for  appellants.  Jay  Good,  of  Globe  and  1^ 
N.  Stratton,  both  of  Safford,  for  appellees. 

BOSS,  J.  The  appellants  prosecute  this 
appeal  from  Judgment  on  the  pleadings. 
They  are,  respectively,  defendant  and  inter- 
vener in  an  action  brought  by  the  appellees 
to  recover  a  debt  evidenced  a  nonnegotia- 
ble promissory  note,  and  to  foreclose  a  chattel 
mortgage  given  to  secure  the  note.  Tbe  note 
was  part  of  the  purchase  price  of  certain  cat- 
tle sold  by  appellees  to  Intervener,  KDboum, 
due  six  years  from  its  date,  June  23,  lOlS* 
and  on  its  Jboe  had  tbe  indorsement,  "Fart 
payment  on  2,200  cattle  guaranteed."  Tbe 
bill  ot  sale  from  appellees  to  Intervener,  Ell- 
boum,  of  even  date,  contained  tbe  follovrlng 
provision: 

"The  parties  of  the  first  part  guarantee  unto 
the  party  of  the  second  part  at  least  2.200  head 
of  cattle  under  the  several  brands  herein  named, 
the  agreed  value  being  $40.00  per  head;  the 
second  party  assumiag  the  obligation  to  tally 
out  s&io  cattle  within  two  years  from  the  date 
bereoT,  and  tbe  second  party  agreeing  to  em- 
ploy a  man  to  help  tally  out  said  cattle  who  ia 
acceptable  to  the  said  first  parties." 

January  28,  1916,  appellant  Kilbourn,  with 
the  [)ermisslon  and  consent  of  appellees,  sold 
and  delivered  the  cattle  to  appellant  Was- 
son, who  agreed  to  continue  and  complete 
the  tally  and  assume  the  payment  of  the 
note  sued  on,  subject,  as  he  claims,  to  the 
guaranty  of  2,200  head  of  cattle.  Thereaft- 
er, and  before  the  tally  was  completed,  ap- 
pellant Wasson,  without  the  permission  or 
consent  of  appellees,  sold  and  delivered  all 
of  said  cattle  to  a  third  party.  The  suit  was 
brought  before  tbe  expiration  of  the  two 
years  allowed  to  tally  the  cattle,  and  was 
originally  Instituted  against  appellant  Was- 
son only,  upon  the  theory  that  be  had  taken 
the  place  of  Kilbonrn  in  tbe  performance  of 
the  terms  and  conditions  of  the  contract 
growing  out  of  the  transaction  between  the 
appellees  and  Kilbourn,  and,  having  breach- 
ed the  contract  and  waived  the  tally,  was 
presently  liable  on  the  note  and  mortgage. 
On  petition  to  the  court,  Kilbourn  was  per- 
mitted to  intervene,  whereupoii  he  filed  an 
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answer  to  the  complaint.  Appellees  there- 
after filed  an  amended  complaint,  setting 
forth  at  great  length,  as  la  usual  In  equity 
cases,  every  conceivable  phase  of  their  case 
against  the  appellants.  The  separate  amend- 
ed answers  of  the  appellants  presented  the 
same  theory  of  defense,  and  consisted  of  de- 
nials, admissions,  and  pleas  In  bar.  They 
also  filed  cross-complaints  alleging  damages, 
for  which  they  asked  Judgment  against  ap- 
pellees. 

It  would  serve  no  useful  purpose  to  Incum- 
ber  this  opinion  with  the  pleadings,  and  we, 
therefore,  will  state  in  our  way  as  we  pro- 
ceed the  admitted  facts,  and  determine  there- 
from, as  did  the  trial  court,  whether  these 
facts  require  or  demand  a  Judgment  tor  ap- 
pellees. 

In  addition  to  the  facts  heretofore  stated, 
we  will  say  that  the  tally  was  not  completed, 
and,  therefore,  by  actual  count,  it  was  not 
determined  whether  the  guaranty  of  2,200 
head  of  cattle  was  made  good  or  not.  It  was 
the  contention  of  appellees,  .and  this  conten- 
tion was  adopted  by  the  court,  that  appellant 
Wasson,  in  disposing  of  the  cattle  without 
appelleesi'  consent,  violated  not  only  the 
terms  of  the  mortgage,  but  also  the  laws  of 
the  state,  and  thereby  matured  the  debt. 
One  of  the  conditions  of  the  mortgage  Is 
that,  if  the  mortgagor  shall  himself  dispose 
of  the  property,  or  dispose  of  it  through  any 
other  person,  the  debt  shall  Immediately  be- 
come due.  Paragraph  4131,  Civil  Code,  pro- 
vides if  the  mortgagor  sell  or  dispose  of  the 
mortgaged  pr(^rty  without  the  consent  of 
the  mortgagee,  the  latter  shall  be  entitled  to 
its  possession  and  to  have  It  sold  for  the  pay- 
ment of  his  debt,  whether  the  same  has  be- 
come due  or  not.  This  c&ntentlon  Is  not  con- 
troverted by  appellants,  but  they  say  If  can- 
not be  fenown  what.  If  anything,  is  due  appel- 
lees nntll  a  complete  tally  of  thie  cattle  is 
had,  end  that  by  the  terms  of  the  bill  of  sale 
fnnn  appellees  to  Ellbourn,  the  latter  had 
two  years  from  June  23,  1915,  in  which  to 
make  the  tally.  KUbourn,  however,  seven 
months  after  be  bad  acquired  title,  parted 
with  the  same,  so  that  he  no  longer  was  in 
position  to  personally  see  to  It  that  a  tally 
was  made.  Wasson,  the  new  owner,  by  con- 
sent of  the  mortgagees,  had  assumed  the  ob- 
ligation and  duty  of  tallying  the  cattle  with- 
in the  time  limit  fixed  by  the  contract  In 
this  regard,  by  mutual  consent,  be  took  the 
place  of  KUbourn,  whose  dominion  over  the 
cattle  bad  ceased  with  the  passing  of  hla  title. 
.AN>ellant  Wasson,  before  the  expiration  of 
the  two  years,  without  the  consent  or  knowl- 
edge of  appellees,  disposed  at  the  cattle, 
ttiereby  losing  possession  and  control  of  them 
and  placing  It  out  of  bis  power  to  ever  tally 
tbem.  It  is 'evident  that  the  right  to  have 
the  cattle  tallied  or  counted  was  placed  In 
the  contract  for  the  sole  benefit  of  KUbourn. 
It  conld  in  no  manner  benefit  appellees,  for 
If  the  count  showed  more  than  2,200  head 


of  cattle,  under  the  brands  sold,  they  could 
claim  no  credit  for  the  excess.  If  less  than 
2,200  were  found,  they  would  be  required  to 
'  make  good  the  deficiency  at  the  rate  of  $40 
per  head.  This  right  to  tally  the  cattle  was 
wholly  for  the  protection  of  KUbourn,  and, 
under  the  agreement  aa  allied*  Inured  to  tai» 
transferee,  Wasson. 

The  answers  of  appellants  are  framed  upon 
the  theory  that  Wasson  was  to  assume  aU 
the  duties  and  obligations  devolving  opon 
KUbourn  under  the  letter's  contract  of  pur- 
chase, and  to  have  all  the  benefits  and  guar- 
anties accruing  to  KUbourn  nnder  said  con- 
tract ;  that  la,  Wasson  was  to  do  the  tallying 
'and  to  have  credit  for  any  shortage  at  $40 
per  head,  and  that  he  assumed  the  payment 
of  the  note  in  suit  with  that  understanding, 
which  was  well  known  and  agreed  to  by  ap- 
pellees. In  short,  appellants  pleaded  a  com- 
plete novation  of  KHbonm's  contract  except 
in  the  respect  of  Kllbourn's  liability  on  the 
note  and  mortgage.  If,  then,  KUbourn  would 
avoid  this  liability,  or  reduce  it.  It  was  up 
to  him  personally  to  make  the  tally  or  see 
that  his  transferee  made  the  tally  with  a 
showing  of  a  shortage  In  the  guaranty. 

[1]  The  learned  trial  judge  took  the  posi- 
tion that  appeUants,  by  disposing  of  the  cat- 
tle to  a  third  party  without  the  consent  of 
the  appellees,  waived  all  right  to  have  a  tal- 
ly of  the  cattle,  and  we  think  properly  so. 
Tbaf  feature  of  the  contract,  as  we  have 
seen,  was  for  their  benefit  The  right  or 
duty  to  tally  was  exclusively  theirs.  They 
could  waive  it  If  they  chose  to  do  so  or» 
while  the  cattle  were  in  their  possession 
and  control,  they  had  the  unrestricted  power 
to  proceed  with  the  tallying.  The  appellees 
reserved  no  right  in  themselves  to  tally,  the 
only  stipulation  in  their  behalf  being  that 
the  appellants  would  employ  "a  man  to  belp 
tally-  out  said  cattle  who  is  acceptable  to 
said  first  parties."  Appellant  Wasson,  sur- 
rendered his  power  and  dominion  over  tbe 
cattle  when  he  sold  them,  and  was  no  longer 
in  a  position  to  tally  tbem  himself  or  to  de- 
mand of  tbe  new  owners  the  right  to  tally. 
Kllboum'a  position  was  no  bettw. 

Kllbonm  excuses  his  intervention  upon  the 
ground  that  be,  on  January  28,  191^  in  bia 
sale  of  the  same  brands,  guaranteed  to  Was- 
son 2,600  bead  of  cattle,  bis  Interest  in  this 
suit  being  that  If  less  than  2,200  were  found, 
be  should  at  least  be  made  whole  to  that 
number.  We  are  not  particularly  impressed 
with  this  suggestion  for  this  reason:  In  the 
seven  months  he  was  in  possession  of  and 
handling  tbe  cattle  upon  the  range,  an  oppor- 
tunity, by  actual  count  and  estimation,  to 
verify  tbe  guaranty  of  2,200  bead  was  af- 
forded blm,  and  it  is  not  Ukeiy  he  would 
have  guaranteed  2,600  head  to  Wasson  with- 
out being  fully  satisfied  there  were  at  least 
as  many  cattle  aa  appellees  had  guaranteed 
to  him,  especially  since  the  period  from  June 
23,  1015,  to  January  28,  1916,  during  wlil<A 
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time  be  was  Id  possession  of  ttte  cattle  was 
not,  as  we  believe,  tbe  season  for  very  pro- 
lific increase.   Besides,  Eilboum*s  guaranty 

to  Wosson  of  2,600  head  of  cattle  could  not 
be  based  upon  appellees'  guaranty  to  him  ot 
2,200  bead,  for  we  must  assume  that  be  was 
a  man  of  ordinary  intelligence,  business  abil- 
ity and  experience,  and,  being  such,  based 
bis  guaranty  upon  bis  own  first-band  Infor- 
mation. But,  be  that  as  it  may— and  we  only 
suggest  It  for  the  light  it  throws  on  tbe  ques- 
tion of  waiver — ^we  thinl;  when  appellants 
who  alone  were  authorised  to  tally  the  cat- 
tle, disposed  of  them  and  thereby  put  It  be- 
yond their  power  to  have  the  tally  made, 
they  waived  the  right  to  have  a  tally  or 
thereafter  to  question  the  guaranty.  Hie  tal- 
ly, under  tbe  agreement,  was  to  be  made  at 
the  expense  of  the  ajppellants,  and,  if  they 
had  become  satisfied  with  the  guaranty, 
would  have  been  but  a  useless  expenditure 
of  money,  and  it  Is  not  Improbable  tbe  ap- 
pellants so  concluded. 

[2]  We  recc^nlze  that  the  question  of 
waiver  Is  ordinarily  one  of  mixed  law  and 
ftct,  but  where  the  facts  are  all  conceded,  or 
where  they  compel  but  one  conclusion  or  In- 
ference, we  do  not  understand  there  is  a  con- 
troversion of  fact  requiring  a  Jury  trial. 
Here  the  facts  are  agreed,  and  It  is  the  duty 
of  the  court  to  determine  the  law  therefrom. 
40  Cyc.  270. 

As  the  cross-complaints  are  based  upon  tbe 
alleged  shortage  In  the  guaranty,  and  it  ap- 
pearing that  no  tally  was  ever  taken,  and 
cannot  be  had  because  of  the  conduct  of  the 
appellants,  It  follows  that  the  croas-oom- 
plaints  are  without  merit. 

The  Judgment  is  affirmed. 

FRANKLIN,  G-  J.>  and  CCNNINOHAM,  J., 
coiicnr* 


(U  Ariz.  443) 
JACKSON*  V.  LEBANON  RESBRTOIR  & 
DITCH  CO.  et  a1.  (No.  1581.) 
(Supreme  Conrt  of  Arizona.   March  SO,  1918.) 

1.  Apfeabance  «s>26  —  AiTBB  Svnavmr  — 
JtjRisDicnoiT  OF  Person. 

Although  one  was  made  plnintiff  without 
her  knowledge  in  an  action  to  fix  rights  to  wa> 
ter.  the  court  obtained  jurisdiction  of  her,  where 
she  appeared  and  answered  a  ritation  on  motion 
to  modify  the  decree. 

2.  Appeal  and  Ebhob  ®=3440— ErrBCT  of  Ap- 

PKA1>-JUBIBDICTI0N  OF  TbIAL  COUBT. 

Where  the  court  expressly  retained  jurisdic- 
tion of  a  matter  involving  water  rights,  an  ap- 
peal from  the  decree  did  not  prevent  the  hearing 
of  a  motion  to  modify  such  decree. 
8.  Appeal  ahd  Ebbob  <8=>395— Nbcbssfft  fob 

BORD. 

Under  Civ.  Code  1913,  par.  1233,  providing 
that  appeals  from  orders  other  than  final  judg- 
ments tnay  be  taken  within  60  days,  and  para- 

5aph  1236,  providing  that  appellant  shall,  with- 
the  time  for  appealing,  file  an  appeal  bond, 
■n  appeal  from  an  order  modifying  a  decree 
will  be  dismissed,  where  a  bond  was  not  filed 
within  60  days. 


Appeal  from  Superior  C^oort,  Graham 
County;  A.  6.  McAHster,  Judge. 

Action  by  the  Lebanon  Reservoir  &  Ditdi 
Company,  a  corporation,  and  others,  against 
George  N.  Campbell  and  others,  to  settle  pri- 
ority rights  to  water.  There  was  a  decree 
settling  the  rights  of  tbe  parties.  From  an 
order  modifying  the  decree,  plaintiff  Edith 
Sanberg  (now  Edith  Sanberg  Jackson)  ap- 
peals. Affirmed. 

This  action  was  commenced  during  the 
spring  of  tbe  year  1015  by  the  appeUees  and 
the  appellant,  as  plaintUfa,  owners  of  ir- 
rigable agricultural  landa  in  Graham  county, 
against  George  N.  Campbell  and  oOier  named 
defendants,  therein  seeking  to  adjudicate 
and  finally  settle  the  priority  rights  of  all  of 
tbe  parties  to  the  action  to  the  waters  ot  a 
stream  known  aa  Merejlldo  Wash.  The  com- 
plaint sets  forth  the  priority  claims  of  the 
parties,  tbe  extent  of  tbe  appropriations 
made,  the  acreage  of  each  party  irrigated 
from  said  stream,  tbe  connection  the  corpo- 
ration sustains  to  the  landholders,  and  Its 
service  to  thorn,  and  alleges  that  the  defend- 
ants named  have  wrongfully  Interfered  with 
the  rights  of  tbe  plaintiffs  In  the  water  in 
question  in  the  main  action.  The  relief  de- 
manded is  a  restraining  order  prohibiting  the 
defendants  from  diverting  any  of  the  waters 
of  the  said  wash  from  the  plalntlSs'  ditches, 
and  from  interfering  with  the  fiow  of  water 
through  plaintiffs'  system  of  Irrigation ;  that 
the  court  adjudicate  the  respective  rights 
and  priorities  of  the  plaintiffs  and  defend- 
ants as  against  one  another  to  the  use  of  the. 
waters  of  MereJIIdo  Wash ;  for  a  perpetual 
Injunction ;  and  for  general  relief. 

Tbe  cause  was  tried  on  tbe  12tb  day  of 
July,  1915,  and  the  trial  resulted  In  a  decree 
determining  the  respective  rights  of  the  par- 
ties, granting  the  Injunctive  relief  prayed 
for.  The  decree  was  entered  on  the  lltb  day 
of  April,  1916.  The  following  language  was 
used  In  the  decree: 

"  •  •  •  And  that  each  of  the  parties  hereto 
have  pursued  and  la  pursuing  the  reduction 
thereof  [lands]  to  cultivation  by  irrigation  with 
all  reasonable  diligence,  and  that  as  against  one 
another  each  of  the  said  parties  has  the  right  to 
divert  and  use,  on  bis  said  tracts  of  land,  water 
from  and  of  the  natural  flow  of  tbe  said  Mero- 
jildo  Wash,  in  tbe  order  of  priority  and  dating 
from  the  date  as  set  forth  in  the  said  schedule, 
for  the  irrigation  and  cultivation  of  tbe  amount 
of  said  lands  shown  in  said  schedule,  or  so 
much  thereof  as  may  at  any  time  be  under 
cultivation  and  irrigation,  diverting  to  and  ap- 
plying therein,  however,  only  such  limited 
amount  of  water  as  may  actually  be  necessary, 
economically  and  carefuUy  used,  for  the  purpos* 
of  cultivation  thereof  such  crops  aa  may  be 
cultivated  thereon  from  time  to  time." 

Then  follows  the  schedule,  showing  that 
Edith  Sanberg  is  the  second  in  the  list,  cul- 
tivating and  irrigating  32  acres  from  the 
year  1894.  The  decree  expressly  retains  Ju- 
risdiction over  tbe  cause — 
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"for  the  purpose  of  executing  this  decree,  or  for 
the  purpose  of  modifying  the  same  from  time  to 
time,  tf  upon  application  facts  are  sboim  justt- 
fying  such  modification.   •   •   • '» 

The  defendaDts  in  the  action  gave  notice 
of  appeal  on  September  14,  1916.  Ad  appeal 
bond  was  approved  and  filed  October  10, 
1916.  The  appeal  was  never  prosecuted  In 
this  coart  On  September  20, 1916,  the  plain- 
titTs  in  the  main  action  moved  for  an  amend- 
ment of  the  decree  in  the  particular  of  defin- 
ing and  prescribing  the'  manner  of  dlstiibut- 
Ing  the  water  to  the  several  landowners  en- 
titled thereto,  to  the  end  ot  carrying  out  the 
decree  according  to  the  spirit  of  Its  terms 
and  to  promote  Justice.  The  motion  filed 
complains  of  the  acts  of  Edith  Sanberg  In 
taking  water  greater  In  amount  than  allowed 
her  1^  said  decree,  and  alleges: 

"  •  •  •  That  Bine*  the  time  the  said  decree 
was  entered  the  said  plaintiff  (Sanberg]  has  per- 
sistently and  'Ccmtinually  claimed  more  water 
than  tfie  amount  to  which  ebe  was  entitled, 
*  *  *  has  gone  upon  the  plaintiff's  ditches 
and  cnt  the  same,  has  taken  water  at  times 
sufficient  to  water  60  acres,  and  persistently  and 
continually  is  acting  in  such  manner  as  to  an- 
noy the  remaining  plaintiffs  and  interfere  with 
the  distribution  of  water  upon  their  land." 

□lie  rell^  demanded  Is  a  modification  of 
tlie  decree,  ''so  that  it  shall  be  made  definite 
and  certain  [as]  to  the  number  of  days  dur- 
ing eaidt  month  or  week  that  the  said  EMith 
Sanbei^  (now  Edith  Sanberg  Jackson)  has 
the  right  to  said  water,"  and  for  an  Injunc- 
tion restraining  said  party  from  Interfering 
with  the  use  of  the  water  by  the  other  par- 
ties, and  praying  for  a  dtatlim  reqiulrlng  said 
party  to  show  cause  why  said  decree  should 
not  be  BO  modified. 

On  October  16,  1916,  Edith  Sanberg  Jack- 
son appeared  and  demurred  to  the  facts  set 
foith  in  the  petition  for  citation,  alleging 
that  the  application  sets  forth  facts  Incon- 
sistent with  the  pleadings  in  the  main  case; 
that  the  respondent  Is  named  a  party  plain- 
tiff in  the  main  caTise.  and  in  this  proceed- 
ing she  Is  made  a  party  defendant ;  that  the 
law  provides  no  such  form  of  procedure  as 
here  Instituted ;  that  the  relief  songbt  here- 
in Is  a  departure  from  the  relief  sought  in 
the  original  action ;  that  the  original  case  Is 
pending  on  appeal  in  the  Supreme  Court,  by 
reason  of  which  fact  the  lower  court  Is  with- 
out jurisdiction  to  grant  the  relief  prayed. 
Answering  the  petition,  the  respondent  de- 
nies that  she  was  a  party  to  the  original  ac- 
tion of  her  knowledge  or  by  her  consent,  but 
alleges  that  her  name  was  Joined  as  a  party 
In  said  action  without  her  knowledge  or  con- 
sent, and  that  she  received  the  first  actual 
notice  that  she  was  a  party  to  said  suit 
wheh  die  citation  for  modification  of  the  de- 
cree was  served  upon  her. 

The  court  overruled  the  respondent's  ob- 
jections to  the  proceeding  and  motion  and 
proceeded  to  hear  evidence  offered  by  the 
parties.  The  evidence  consid««d,  the  court 


ordwed  tliat  tbe  motion  be  granted,  and  that 

the  decree  be  modified — 
"in  this  respect,  namely:  The  amonnt  of  water 
decreed  in  the  original  decree  to  the  respondent 
and  to  stockholders  of  the  Lebanon  Reservoir  Je 
Ditch  Company  sliaU  be  distributed  until  Qm 
further  order  of  this  court  in  this  manner,  t» 
wit:  Respondent  Edith  Sanberg  Jackson  shall 
have  the  use  of  the  water  of  said  canyon  dnrinsr 
the  first  four  days  of  each  and  every  nxtnth, 
and  also  on  the  13th  day  of  each  month  and 
the  22d  day  of  each  month,  each  term  to  begin 
at  midnight  and  end  at  midnight  The  remain- 
ing plaintiffs  and  stockholders  of  the  Lebamn 
Reservoir  &  Ditch  Company  shall  be  entitled  to 
the  use  of  said  water  during  the  remaining  days 
of  each  and  every  month." 

This  order  was  made  November  21,  191S. 
and  entered  December  6,  1916.  Tills  appeal 
Is  from  the  order  made  on  November  21, 
1916,  as  specified  in  the  notice  of  appeal  od 
the  lltb  day  of  January,  1917.  On  Mandi 
8, 1917,  the  respondent  filed  her  anwal  bond. 

B.  Sprlggs,  of  Safford,  for  apilellaiit.  W. 
R.  ChambOTS,  of  Safford,  for  anii^ees. 

CUNNINGHAM,  J.  (after  stating  the  facts 
as  above).  [1]  The  contention  of  the  appel- 
lant that  she  was  without  knowledge  of  ber 
status  as  a  party  plaintiff  In  the  main  case  Is 
without  merit  The  dtatloQ  Issued  brought 
her  before  the  court,  and  gave  the  court 
Jurisdiction  over  her  with  equal  effect  to 
that  of  service  of  summons.  By  appearing 
and  answering  the  citation,  she  submitted  her 
person  and  her  rights  Involved  in  that  ac- 
tion to  the  Jurisdiction  of  the  court  By  her 
answer  she  does  not  attempt  to  dispute  the 
facts  charged  against  her  In  the  petition  and 
citation.  The  whole  c<mtroversy  raised  by 
her  In  answer  to  the  citation  consists  of  the 
assertion  that  she  was  never  legally  brougbt 
before  the  court  prior  to  the  time  of  making 
return  to  the  citation.  The  trial  court  de- 
cided otherwise,  and  properly.  Becoming  sat- 
isfied from  the  evidence  that  the  facts  stated 
In  the  appUcatlcm  are  true,  and  not  being 
denied  by  respondent,  the  court  made  the  or- 
der complained  of,  modifying  the  decree.  Tbe 
appellant  has  not  pointed  out  wherein  her 
rights  have  been  prejudiced  by  the  order. 
The  order  overruling  the  demurrer,  the  order 
denying  a  new  trial,  and  tbe  order  modifying 
the  original  decree  are  assigned  as  error. 

[2]  The  appellant  relies  upon  the  taking 
of  an  appeal  by  the  defendants  In  the  original 
case  as  an  act  depriving  the  trial  court  of 
Jurisdiction  to  make  the  order  modifying  the 
decree.  The  contention  seems  to  be  that,  aft- 
er said  defendants  gave  notice  of  appeal  f  n»n 
the  prindpal  decree,  the  trial  court  lost  all 
power  over  the  decree  to  modify  its  terms. 
The  decree  was  made  April  11,  1916,  and  the 
appeal  was  perfected  by  giving  noUce  of  ap- 
peal  on  the  14th  day  of  September,  1916,  and 
by  filing  an  appeal  bond  on  October  10,  1916. 
The  application  for  a  citation  to  this  respond- 
ent was  filed  September  20,  1916,  before  the 
said  appeal  was  perfected.  The  said  appeal 
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as  perfected  did  not  b&ve  tbe  effect  of  su- 
perseding the  decree;  hence  the  trial  court 
did  Dot  lose  Jurisdlctloii  over  the  same,  ei- 
ther toy  operation  of  law,  by  act  of  the  par- 
ties appealing,  nor  In  fact,  as  the  conrt  ex- 
press b"  retained  Jurisdiction  ot  the  matter 
upon  the  face  of  the  decree,  for  the  purpose 
of  enforcing  tbe  equities  of  tbe  parties. 

[3]  Tbe  appeal  in  this  case  Is  from  a  final 
order  affecting  a  substantial  right  of  tbe  a.p- 
pellant,  made  upon  a  summary  application  in 
an  action  after  Judgment,  and  in  order  to  be- 
come effectlTe  the  appeal  must  have  been  per- 
fected within  60  days  after  the  said  order 
was  made.  Paragraph  1233,  ClvU  Code  of 
Arizona,  1913.  The  order  was  made  Novem- 
ber 21,  1916.  Notice  of  appeal  was  given  on 
the  11th  day  of  January,  1917,  and  tbe  bond 
on  appeal  was  not  filed  until  the  3d  day  of 
March,  1917,  a  period  of  100  days  after  tbe 
order  was  made.  In  order  to  etTect  an  appeal 
"the  party  appealing  sball  also,  within  the 
Ume  in  which  the  appeal  may  be  taken,  file 
an  appeal  bond,  or  undertaking.  •  •  •  " 
Ftaragraph  1236,  GivU  Code  of  Arizona  1913. 
Tbe  filing  of  an  appeal  bond  in  cases  where 
a  bond  of  appeal  Is  required  Is  Jurisdictional. 
Thomas  v.  Speese,  14  Ariz.  556,  132  Pac.  1137. 

Tbe  appellees  contend  that,  because  tbe  ap- 
pellant has  failed  to  perfect  her  appeal  by 
filing  an  appeal  bond  within  60  days,  as 
Bbown  by  tbe  record,  the  appeal  must  be  dis- 
missed. That  contention  must  be  sustained. 

FRANKLIN,  C.  J.,  aud  ROSS,  3.,  concur. 


(52  Utah.  IS) 

DBNKEItS  r.  SOtTTHBRN  PAC.  GO.  et  aL 

(No.  S031.) 

(Supreme  Court  of  Utah.    Feb.  16,  1918. 
Rehearing  Denied  April  10,  1918.) 

1.  RArLROADS  ^348(1)— CEOseiwo  AccinENT 
—Evidence. 

In  action  against  railroad  company  for  In- 
juries received  when  plaintifTs  automobile  was 
struck  by  a  train  at  crossing,  evidence  held  to 
support  Jury  finding  of  defeadanf  s  negligence  in 
fafluig  to  keep  the  crossing  in  a  reasonably 
safe  condition. 

2.  Bailboads  ^348(5)— Crossing  Accident 
—Evidence. 

Evidence  held  to  support  jury  finding  of  neg- 
ligence, in  that  defendant's  train  was  running  at 
a  dangerons  speied. 

8.  Railroads  «=»350(5)— Obossing  Accident 
—Questions  fob  Jurt. 
Whether  tbe  ctectric  bell  at  the  crossing 
rang  as  the  train  approached  the  crossing  held 
for  the  jury. 

4.'  Railroads  ^i=>350(lS)— Ceossino  Accident 

— buESnONB  FOB  JUBT. 
Contributory  negligence  held  a  question  for 
ttie  juiy. 

B.  Bailboads  «=»351  (5)— Crossing  Accident 
—Instructions  —  ''(Sood  and  Sufficient 
Crosbino." 
On  the  issue  whether  the  railroad  main- 
tained a  "good  and  sufficient"  crossing,  as  ex- 
pressly required  by  Comp.  Laws  1907,  S  446, 
tbe  court  might  properly  charge  in  general  terms 
that  a  good  and  sumclent  crossing  is  a  crossing 


that  Is  anfficient  and  ordinarily  safe  for  tiie 

traveling  public  to  pass  to  and  fro  over  It, 
keeping  in  mind  its  location,  whether  in  a 
sparse]^  settled  or  populous  locality,  and  the 
character  and  volume  of  traffic  that  ordinarily 
may  be  expected  to  pass  over  it 

6.  RAtiaoADS  ^s>350(3)— Crossing  Accident 
—Questions  fob  Jury. 

There  being  no  statute  spcdflcally  defining 
what  a  "good  and  sofficlsit^'^  eroesing  consists 
of,  the  question  whether  a  railroad  has  con- 
structed such  a  crossing,  as  expressly  required 
by  Comp.  Laws  1907,  §  445,  is  ordinarily  one  fof 
the  jury,  unless  it  clearly  appears  that  but  one 
conclusion  can  be  drawn  from  the  evidence  as  to 
the  condition  of  tbe  crossing,  when  it  is  a  ques- 
tion of  law  for  the  court. 

7.  Appeal  and  Erbob  <ta»1066  —  HABlfTJm 
EUBOB— Instbuctiohs. 

In  action  for  Injury  from  onssing  accident, 
in  instructing  on  railroad's  duty  to  maintain,  as 
exi}resfl1y  required  by  Comp.  Laws  1907,  |  445, 
a  "good  and  sufficient"  crossing,  failure  to  de- 
fine what  a  "good  and  sufficient^'  crossing  con- 
siBts  of  was  harmless,  where  the  evidence  show- 
ed, as  a  matter  of  law,  that  the  crossing  was 
not  good  and  sufficient 

Frick,  O.  J.,  dissenting  In  part 

'  Appeal  from  District  Court,  Weber  County; 
N.  J.  Harris,  Judge. 

Action  by  Herman  B.  Denkers  against  the 
Southern  Padflc  Company  and  others.  From 
a  judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

Plaintiff  brought  tiaSa  action  to  raoorer 
damages  for  personal  Injuries  which  he  al- 
leges be  sustained  because  of  the  negligence 
of  the  defendants.  The  cause  was  tried  to 
a  Jury,  who  returned  a  vNdict  In  fitvor  of 
plaintiff.  To  reverse  the  Judgment  entered 
on  the  verdict  defendants  hare  prosecuted 
this  appeeL 

It  Is  alleged  in  the  complaint,  and  admitted 
in  tbe  answer,  that  the  defendant  Southern 
Pacific  Railroad  Company,  a  corporation, 
hereafter  called  Company,  "owns,  operates, 
and  controls  a  steam  railroad  between  Oak- 
land, Cal.,  and  Ogden,  Utab,  over  which  It 
transports  freight  and  passengers  for  hire; 
that  said  railroad  extends  from  Ogden  Union 
Depot  in  Ogden,  Utah,  in  a  northwesterly  di- 
rection across  Seventeenth  street,  a  public 
highway  within  tbe  city  limits  of  Ogden, 
Utah,  thence  westerly  to  the  Great  Salt  Lake." 

The  acts  and  omissions  of  the  defendants 
which  the  plaintiff  alleged  in  bis  complaint 
as  negligence  were:  (1)  That  on  February 
17,  1915,  and  for  a  long  time  prior  thereto, 
the  Oompany  and  defendant  Rowland,  divi- 
sion superintendent  in  charge  of  the  Com- 
pany's roadbed,  "failed  and  neglected  to 
make  and  maintain  a  good  and  sufficient 
crossing  of  the  said  railroad  tracks,  and  had 
caused  said  track  to  be  constructed  and  main- 
tained across  the  said  Seventeenth  street 
without  adequate  or  sufficient  approaches  to 
the  said  railroad  tracks,  and  without  raising 
the  said  public  road  to  the  elevation  of  Its 
said  rails  on  either  edde,  and  without  causing 
the  space  between  the  rails  to  be  fliled  up 
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aod  raised  to  a  proper  and  sate  elevation, 
wltb  plank,  cement,  gravel  or  other  suitable 
material  and  •  •  *  maintained  said 
tracks  with  narrow,  low,  steep,  and  Insuffi- 
cient aiq;)roacbe8  and  with  no  filling  whatso- 
ever between  the  said  rails,"  etc.;  (2)  that  on 
the  17th  day  of  February,  ldl5,  plaintiff, 
wliUe  traveling  In  an  easterly  direction  along 
said  Seventeenth  street  In  an  aotomoblle, 
and  when  in  the  act  of  passing  over  and 
acrosB  said  railroad  track  on  said  crossing, 
the  Oompany  and  defendant  Thomas  Undsay, 
a  locomotive  engineer,  "caused  a  locomotive 
engine  and  passenger  train  to  be  propelled 
at  an  excessive,  unreasonable,  and  dangerous 
rate  of  speed,  and  without  adeqnate,  or  any 
warning  to  plaintiff,  around'  a  curve  to, 
against,  and  upon  said  automobile.  •  *  • 
and  by  force  of  the  Impact  plainttfl  was 
hurled  from  said  machine  approximately  50 
feet,  through  a  lumber  fence,  into  a  ditch"; 
that  bis  skull  was  thereby  crushed;  that  It 
became  and  was  necessary  to  bave  skilled 
surgeons  and  pliysldans  ranove  a  pwtioh 
of  his  skull,  etc 

Defendants,  In  their  answer,  "admit  that 
on  February  17, 1915,  plaintiff  drove  his  auto- 
mobile to  the  edge  of  said  railroad  crossing 
and  traclis,  but  no  further,  that  plaintiff, 
without  going  onto  said  trails,  there  collid- 
ed with  the  locomotive  engine  of  the  defend- 
ant •  •  •  Company,  and  that  through 
the  force  and  Impact  of  such  collision,  plain- 
tiff was  hurled  several  feet  into  a  ditch  and 
was  injured,  and  that  plaintiff  thereafter  bad 
a  surgical  operation  by  reason  of  said  In- 
juries; and  these  defendant  admit  that  plain- 
tiff's Injuries  were  aeTer&"  Defendants, 
however,  allege  that: 

"The  injuries,  which  are  a  consequence  of  said 
accident  were  caused,  and  the  cause  tber^f  di- 
rectly contributed  to,  by  the  carelesa,  negligent, 
and  heedless  acbs  of  the  said  plaintiff  at  the 
time  of  and  leading  up  to  the  happening  of  the 
said  accident,  and  were  not  caused,  nor  the 
cause  thereof  contributed  to,  by  any  negligent 
act,  fault  or  omission  on  the  part  of  the  de- 
fendant *  *  *  Company,  Its  officers,  agents 
or  cmplostea,  or  the  other  defendants,  or  ei- 
ther of  them.*' 

Geo.  H.  Smith,  J.  V.  I^le,  and  B.  S.  Grow, 
all  of  Salt  Late  City,  and  a  B.  Hollings- 
worth,  of  Ogden,  for  appellants.  Skeoi  & 
Skeen,  of  Salt  Lake  City,  for  respondent 

Mccarty,  J.  (after  stating  the  facts 
as  above).  II]  There  is  abundant  evidence  to 
support  a  finding  by  the  jury  that  the  Com- 
pany was  negligent,  and  grossly  so,  in  fall- 
ing to  keep  the  crossing,  where  the  accident 
In  question  occurred,  in  a  reasonably  and  or- 
dinarily safe  condition.  In  fact  there  Is  no 
substantial  conflict  In  the  evidence  respect- 
ing the  alleged  dangerous  condition  of  the 
crossing  at  the  time  of  and  long  prior  to  the 
accident.  Paul  Kamraeyer,  a  witness  for 
plaintift.  testified,  and  his  evidence  is  not  dis- 
puted in  any  particular,  In  part  as  follows; 


"I  observed  the  condition  of  the  crossing  on 
the  morning  of  the  18th  (the  day  after  the  ac- 
cident occurred),  and  found.it  to  be  as  follows: 
The  ties  were  bare,  and  there  was  no  gravel  or 
cinders  on  the  inside  of  the  rails.  There  were 
mudfaolea  right  in  between  the  ties  in  the  cross- 
ing, and  the  dirt  was  about  2  inches  below  the 
ties  on  the  ontside  of  the  rails,  on  the  outside 
of  the  crossing.  I  took  a  flat  stidc.  laid  it 
acroaa  the  two  rails  of  the  west  track,  and 
measured  with  a  yardstick  the  distance  from 
the  bottom  of  the  mud  between  the  rails  to  the 
stick.  I  found  it  to  l>e  9%  Inches  doae  to  the 
west  rail.  13H  inches  in  the  center  of  the 
track,  and  11^  inches  near  the  caat  rail.  I 
measured  in  front  of  the  west  rail  and  found 
the  mud  to  be  a  trifle  more  than  7  indies  deep. 
*  *  *  I  saw  a  couple  of  guard  rails  laying  on 
the  west  side  of  the  rails,  on  the  west  side  of 
the  road.  Tliere  were  no  guard  rails,  or  planks, 
or  anything  of  that  kind  at  the  crossing  of  tha 
track,  between  the  raila." 

In  tact  the  negligence  of  the  Company  In 
falling  to  keep  the  crossing  In  ordinarily 
good  repair  la.  In  effect,  admitted.  Connsd 
for  appellants,  In  their  printed  brief,  say: 

"Plaintiff  was  n^ligent  also  by  reastm  of  tba 

general  principle  tiiat  one  who  goes  upon  a 
rough  and  dangerous  crossing,  knowing  it  to  be 
rough  or  dangerous  is,  by  the  act  itself,  guilty 
of  contributory  negligence." 

[2]  There  Is  ample  evidence  to  support  a 
finding  by  the  jury  that  the  train  on  that  oc- 
casion, as  it  approached  the  crossing  and 
when  it  collided  with  the  plaintiff  and  his 
automobile,  was  going  at  the  rate  of  from  35 
to  40  miles  i>er  hour.  The  jury  might  weU 
find  that  this,  under  the  circumstances,  was 
a  dangerous  rate  of  speed  and  constitnted 
negligence  on  the  part  of  the  Company  and 
Lindsay,  the  engineer.  We  deem  It  unneces- 
sary to  further  consider  the  question  of  the 
alleged  n^llgence  ot  defendants,  exoc^  to 
repeat  that  there  la  ntntantlal  evidence  to 
support  the  finding  of  ttie  jury  tn  that  re- 
gard. 

The  Important  question  presented  by  this 
appeal  la,  Was  respondent,  aa  a  matter  ot 
law,  guilty  contributory  negligence?  ^e 
particular  foots  and  circumstances  leading 
up  to  and  which  culminated  in  the  collidon 
mentlmed,  over  which  there  appears  to  be 
no  conflict  in  the  evidence,  are  as  follows: 
On  February  17.  1915,  respondent,  who  was 
an  employ^  of  the  Boyle  Furniture  Company, 
of  Ogden,  Utah,  had  occaidon  to  trav^  along 
Seventeenth  street.  In  a  westerly  direction, 
in  an  automobile.  Referring  to  the  move- 
ments of  respondent  on  that  occadon,  appel- 
lants, in  their  printed  brief,  say: 

"In  passing  over  the  railroad  tracks  going 
westerly,  he  noticed  the  condition  of  the  cross- 
ing; la  fact  he  stated  that  he  had  difficulty  in 
getting  over,  although  he  did  not  stall  hia  oi- 
gine  or  stop  bis  car.  Denkers  (respondent),  bar- 
mg  passed  over  the  crossing,  made  certain  col- 
lections from  customers  residing  in  the  neigh- 
borhood lying  immediately  west  of  the  railroad 
track,  and  at  about  half  past  4  o'clock  of  that 
afternoon  turned  back  toward  Ogden.  In  dobig 
this  it  was  necessary  for  him  to  pass  over  the 
same  crossing  which  he  had  passed  on  his  trip 
out,  which  he  testiSed  was  unusually  roogfa,  hav- 
ing practically  no  ballast  between  the  raila" 
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Regarding  his  raoTemCTts  and  the  dili- 
gence, If  an7i  be  used  in  looking  and  listen- 
ing for  ai^roachlng  trains  Just  prior  to  and 
at  the  time  of  the  collision,  respondent  te»- 
tlfled  in  part  as  follows: 

"In  niakfiiK  that  trip.  I  had  crossed  this  track 
ODce  before  that  day,  while  it  was  raining  or 
snowing.  When  I  returned  It  was  snowing  and 
the  wind  ivas  blowing  I  presnme  from  the  west. 

*  •  •  My  top  was  up. 

He  furtber  testified  that  as  he  ascended 
the  Incline,  the  approach  to  the  crossing,  he 
"threw  the  car  Into  low  gear,"  and  "ap- 
proached the  tracks  at  a  speed  of  about  6 
miles  an  hour,"  and,  further: 

"I  waa  in  a  bend  of  the  road  about  a  half  or 
three-quarters  of  a  block  west  of  the  track  when 
I  looked  up  to  see  if  a  train  was  approaching. 
After  passins  this  bend  I  kept  looung  up  the 
railroad  track  in  a  northerly  direction  to  see  if 
a  train  were  approaching.  I  continued  to  look 
through  the  isinglass  in  the  ride  curtains  until 
I  reached  the  track.  When  I  reached  the  track 
I  didn't  hear  the  hell  ringing  nor  the  whistle  of 
a  train.  •  •  •  After  looking  up  the  track  I 
went  up  to  the  first  ralL  •  •  *  I  experienced 
considerable  difficulty  ingetting  my  auto  across 
the  first  ralL  •  ♦  •  When  I  struck  the  west 
rail  of  the  track,  the  first  thing  I  did  was  to 
apply  more  gas,  for  my  speed  was  insufficient 
to  get  across,  and  I  had  to  have  more  power,  be- 
cause I  knew  I  was  in  a  dangerous  place. 

*  *  *  I  got  over  the  first  rail,  and  in  between 
that  and  toe  next  rail  ccnatitutiDg  the  track, 
I  had  more  difficult.  *  •  *  The  front  wheels 
of  my  automobile  •  •  •  went  right  np  to 
the  second  rail,  and  In  attempting  to  cross  it  I 
applied  more  gas.  I  skidded  the  front  portion 
of  the  auto  towards  the  south.  The  engine  of 
my  auto  stopped,  and  I  commenced  to  get  out 
for  the  purpose  of  cranking  the  machine.  *  *  * 
The  side  curtains  of  the  car  were  not  fastened. 

*  *  *  I  was  in  the  act  of  getting  ont  •  *  * 
when  I  was  stmclL'* 

On  cross-examination  be  testlfled  in  part 
aa  follows: 

^Q.  Mr.  DenkHs,  yon  were  oa  that  crossing 
for  some  little  time  or  quite  an  appreciable 
time,  were  yon?  A.  I  was  there  (or  a  moment 
Q.  That  moment  was  Just  long  enough  for  you 
to  pass  over  one  rail  and  to  come  to  the  other 
rail  and  skid  and  stall  yonr  engine?  A.  Why, 
if  the  crossing  had  betai  in  good  condition  it 
was  just  long  enough  for  me  to  have  got  clear 
of  It  •  *  *  Q.  Did  you  look  for  the  ei^ne 
after  tod  got  on  the  track— did  yon  look?  A. 
Yes,  air." 

B^rding  the  space  of  time  he  was  aa  the 

railroad  track  b^ore  he  was  stmck  by  the 

engine,  he  testified  In  part  as  follows: 

"Wdl  it  was  diflcult  to  determine  the  time, 
but  my  opinion  is  it  would  be  less  than  a  min- 
nte." 

The  evidence  relating  to  the  distance  an 
approaching  train  from  the  north  can  be  seen 
from  the  crossing  Is  not  as  clear  as  it  might 
be.  Counsel  for  appellant.  In  their  brief, 
says  that  a  train  coming  from  the  north  can 
be  seen  from  the  crossing  a  "distance  at 
least  of  1,000  feet."  There  is  some  substan- 
tial evidence  to  support  this  contention. 

[3, 4]  As  we  have  pointed  ont,  there  Is 
evidence  to  support  a  finding  by  the  jury 
that  the  train,  as  it  approached  the  crossing 
on  the  occasion  in  question,  was  going  at  the 
rate  of  from  3S  to  40  miles  per  hoar.  Trav- 


eling at  the  rate  of  35  miles  per  hour  a  train 
would  go  3.080  feet  per  minute,  or  approxi- 
mately 51.3  feet  per  second.  At  that  rate  of 
speed  it  would  require  20  secmds  only  for 
the  train  to  go  approximately  1>000  feet,  the 
distance  which  ft  is  claimed  It  could  be  seen 
from  the  crossing.  Tlrareltng  at  the  rate 
of  40  miles  per  hour,  the  train  would  go 
1,000  feet  In  (a)proxlmately  17  seconds. 
There  was  an  electric  at  the  crossing. 
Witnesses  for  appellant  testified  that  they 
heard  the  bell  ring  as  the  train  aj^roached 
the  crossing.  Plaintiff  testified  that  he  did 
not  hear  It  ring.  Other  witnesses  who  were 
In  the  Tidnlty  of  the  crossing  at  the  time  of 
the  accident  testified  that  they  did  not  hear 
the  bell.  The  evidence  shows  that  the  beU 
Is  a  mechanical  device  that  "may  get  out  of 
order."  Under  the  drcumstanees,  we  tUuk 
the  question  as  to  wheth^  the  bell  rang  <m 
that  occasion  was  for  the  Jury  to  determine. 
Taking  Into  conslderatioa  the  rapidity  the 
Jury  was  warranted  In  finding  the  train  was 
moving,  and  the  short  space  of  time  In 
which  it  passed  over  the  1,000  feet  that  it 
could  be  seen  tnm  the  crossing;  the  all  but 
Impassable  condition  of  the  crossing  and  the 
approaches  th^to  were  In,  as  shown  by  the 
evidence;  the  trouble  plaintiff  testified  he 
had  in  getting  Us  automobile  over  the  west 
rail  of  the  railroad  tracks;  the  stalling  and 
skidding  of  the  automobile  and  the  killing  of 
the  engine  in  trying  to  force  it  over  the  east 
rail — we  are  not  prepared  to  say  that  as  a 
matter  of  law  plaintiff  was  guilty  of  con- 
tributory negligence.  To  hold  that  the  plain- 
tiff was,  under  the  peculiar  and  somewlut 
unusual  circumstances  of  this '  case,  aa  a 
matter  of  law,  guilty  of  contributory  negU- 
gence  would  be  casting  practically  the  entire 
burden  on  the  traveling  public  to  guard 
against  and  avoid  accidents  at  railroad 
crossings,  and  would,  in  effect,  grant  Im- 
mnnlty  to  railroad  companies  from  liability 
in  such  cases,  however  careless  and  negli- 
gent they  might  be  In  maintaining  the  rail- 
road crossings  and  approaches  thereto,  and 
in  operating  and  running  their  trains  to  and 
over  the  crossings. 

Counsel  for  appellant  have  dted  in  their 
brief  numerous  decisions,  some  of  which  are 
Utah  cases.  In  support  of  their  contention 
that  plaintiff,  under  the  facts  as  dlscl<»ed 
by  the  record.  Is  not,  as  a  matter  of  law, 
entitled  to  recover.  We  have  examined  the 
cases  cited  and  In  none  of  them  are  the  facts 
the  same,  or  even  similar,  to  the  facta  of 
this  case.  Counsel  dte  and  quote  from  Elli- 
ott on  Railroads,  vol.  3  (2d  Ed.)  |  1166, 
wherein  the  author  says! 

"The  duty  to  look  and  listen  requires  the 
traveler  to  oco-dae  care  to  select  a  position 
from  which  an  effective  observation  can  be  made* 
The  mere  fact  of  looking  and  listening  is  not  al- 
ways a  performance  of  the  du^  incumbent  up- 
on the  traveler,  for  he  must  also  exercise  care 
to  make  the  act  of  looking  and  listening  reason- 
ably effective,  and  must  usually  continue  to  be 
on  the  lookout  and  exerdse  hu  faculties  until 
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Ik  has  crossed.  *  *  *  He  has,  Indeed,  no 

i-ight  in  auy  case  to  omit  to  take  precaunons 
for  his  own  safety  upon  the  snppontlon  or  as- 
sumption that  be  may  safely  cross  the  track." 

This  doctrine  Is  declared  by  tbe  other 
authorities  cited  by  counsel  on  tbis  point. 
The  difference,  If  any,  In  tne  cases  dted  con- 
sists only  in  the  phraseology  used  in  lUu- 
atratlng  the  doctrine.  '  We  recognize  the 
wholesomcness  of  the  doctrine  and  have  no 
desire  or  disposition  to  depart  from  it. 

The  court,  In  the  case  at  bar.  Instructed 
the  jury  In  part  as  follows: 

"Yon  are  Instructed  that  the  plaintiff,  In  at- 
tempting to  cross  the  railroad  track  of  the  South- 
ern Pacific  Company,  was,  as  a  matter  of  law, 
bound  to  listen  for  signals,  notice  signs  put 
up  as  warninn,  and  look  attentively  up  and 
down  the  track;  and,  if  by  looking  he  could 
have  seen  an  approaching  train  in  time  to 
eacant,  it  must  be  presumed,  either  that  he  did 
not  look,  or  if  he  did  look,  that  he  did  not  heed 
what  he  saw,  and  was  therefore  negligent." 

There  is  evidence  from  which  the  Jury 
could  find  that  plaintiff  on  the  occasion  in 
question  looked  and  listened  for  an  a[>- 
proachlng  train  from  the  time  be  was  150 
feet  from  the  crossing  until  he  got  onto  the 
railroad,  and  that  the  train  was  neither 
within  hearing  nor  In  sight,  and  that  plain- 
tiff fully  appreciated  the  danger  hb  was  In 
when  he  started  to  cross  the  track.  There 
Is  also  evidence  from  which  the  jury  might 
well  find  that  If  the  crossing  had  been  in 
ordlDarlly  good  condition  for  travel  plaintiff 
would  not  have  stalled— killed— the  engine  of 
his  automobile  in  attempting  to  cross,  and 
would'  have  cleared  the  track  before  the 
train  arrived  at  the  crossing. 

[E-7]  We  have  a  statute  (Gomp.  Laws  1907, 
I  445)  which  provides  that : 

"E^re^y  railroad  company  shall  be  liable  for 
damages  caused  by  its  neglect  to  make  and 
maintain  good  and  sufficient  crossings  at  points 
where  any  line  of  travel  crosses  the  road.'' 

The  court  cliargod  the  jury  that: 
"By  statute  it  was  the  duty  of  the  Southern 
Pacific  Company  to  make  and  to  maintain  a 
good  and  sufficient  crossing  at  the  intersection 
of  its  roadbed  and  Seventeenth  street,  and  that 
it  is  liable  to  the  plaintiff  for  all  damages,  if 
any,  which  be  sustained  at  said  crossing  by 
reason  of  its  neglect  to  make  and  to  maintain 
a  good  and  suffident  crossing,  if  you  find  that 
it  did  neglect  to  make  and  maintain  such  cross- 
ing." 

The  giving  of  this  instructlou  Is  assigned 
as  error.  The  objection  to  It  is  "that  It  does 
not  explain  what  a  good  and  sufficient  cross- 
ing consists  of."  We  have  no  statute  provid- 
ing what  shall  constitute  a  "good  and  suffi- 
cient" crossing,  namely  Its  width,  the  grade 
of  tbe  approaches  thereto,  the  kind  of  ma- 
terial to  be  used  in  its  construction  on  ^- 
ther  side  of  tbe  railroad  tracks,  and  tbe 
kind  of  ballast  that  shall  be  used  to  BIl  In 
between  tbe  ties  and  rails,  etc.  The  diffi- 
culty a  court  would  have  to  give  a  proper 
instruction  as  to  what  would  constitute  a 
good  and  sufficient  crossing  in  these  respects 
is  suggested  by  the  argument  of  appellant's 


counsel  tai  tbelr  iMTlnted  bxteC  wherein  tb^ 

say: 

"A  cnrasing  may  be  good  and  sufficient  for  one 
purpose  and  not  for  another.  It  would  not  be 
expected  of  tbe  railroad  company  that  at  a 
point  like  the  one  where  the  accident  happened 
it  would  have  a  crossing" 

— as  smooth  and  perfect  as  Is  ordinarily  re- 
quired where  its  tracks  cross  tbe  crowded 
thoroughfares  of  populous  localities.  The 
court.  In  a  case  of  this  kind,  might  properly 
charge  the  jury  in  general  terms  that  a  good 
and  sufficient  crossing  Is  a  crossing  that  Is 
sufficient  and  ordinarily  safe  for  the  travel- 
ing public  to  pass  to  and  fro  over  it,  keying 
in  mind  its  location,  whether  in  a  sparsely 
settled  or  populous  locality,  and  the  charac- 
ter and  volume  of  traffic  that  ordinarily  may 
be  expected  to.  pass  over  it.  No  complaint, 
however.  Is  made  because  such  an  instruc- 
tion was  not  given.  There  being  no  statute 
specifically  defining  what  a  "good  and  suffi- 
cient" crossing  consists  of,  the  question  of 
whether  a  certain  crossing  is  good  and  suffi- 
cient is  ordinarily  one  for  tbe  jury  to  deter- 
mine from  the  evidence  adduced,  unless  It 
clearly  appears  that  but  one  conclusion  only 
can  be  reasonably  drawn  from  tbe  evidence 
respecting  the  oondltloQ  of  the  crossing,  In 
which  case  It  becomes  a  question  of  law  for 
the  court.  We  think  the  only  Inference  Re- 
ducible from  the  evidence  In  the  case  at  bar 
Is  that  tbe  crossing  in  question  was  at  tbe 
time  of  the  accident,  and  for  a  long  time  pri- 
or thereto  had  been.  In  a  dangerous  and  un- 
safe condition.  Tbe  court,  therefore,  might 
well  have  charged  the  Jury  that  the  railroad 
company,  under  tbe  circumstances,  was,  as  a 
matter  of  law,  guilty  of  n^llgence  in  failing 
to  keep  the  crossing  In  a  reasonably  safe 
condition.  This  being  so,  tbe  question  of 
whether  tbe  Instruction  referred  to  contains  a 
correct  or  Incorrect  statement  of  the  law  is, 
so  far  as  this  case  is  concerned,  unimpor- 
tant Assuming,  but  not  conceding,  that  the 
instruction  was  erroneous,  and  that  the  giv- 
ing of  it  was,  as  an  academic  proposition, 
error,  the  error,  in  view  of  the  conclusions 
we  have  arrived  at  respecting  the  negligence 
of  the  railroad  company  in  falling  to  main- 
tain the  crossing  in  a  reasonably  good  condi- 
tion, was  harmless,  and  could  not  have  prej- 
udiced any  right  of  appellant.  The  assign- 
ment of  error  In  which  tbe  instruction  is  as- 
sailed is  therefore  overruled. 

Numerous  other  errors  .are  assigned,  bat 
we  do  not  deem  them  of  sufficient  importance 
to  warrant  discussion. 

We  find  no  reversible  error  In  tbe  record. 
The  judgment  Is  therefore  affirmed,  with 
costs. 

CORFMAN,  THURfilAN,  and  GIDEON, 
JJ.,  concur. 

FRICK,  C.  J.  I  concur  In  the  affirmance  of 
tbe  judgment    I,  however,  cannot  concur 
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wim  what  Is  said  by  Mr.  Justice  McCARTY 
■r^pectisg  tbe  court's  Instruction  to  the  Jury 
upon  the  subject  of  railroad  crossings.  Up- 
«u  that  subject  the  court  charged  tbe  Jury  in 
the  language  quoted  by  my  Associate,  The 
statute  merely  requires  the  appellants  "to 
make  and  maintain  a  good  and  sufficient 
crossing,"  leaving  it  to  them  to  select  the 
material  and  to  determine  the  manner  of  Its 
construction.  The  statute  la-  therefore  mere- 
ly declaratory  of  the  cranmou  law.  The  duty 
Imposed  upon  railroad  companies  In  this 
«tate,  therefore,  is  to  exercise  ordinary  and 
reasonable  care  to  make  and  maintain  cross- 
ings at  all  points  where  by  law  croasiugs 
mast  be  made  and  maintained  whldi  are  ade- 
quate and  sufficient  to  meet  the  reaulremeots 
of  the  traveling  public  and  to  maintain  them, 
la  BQoh  a  condition  that  the  public  can  safe- 
ly nse  the  same  when  in  the  exercise  of  ordl- 
uary  care  at  all  seasons  of  the  year  and  dur- 
ing all  hours  of  the  day  and  night.  In  other 
words,  It  is  the  duty  of  railroad  companies 
In  this  state  to  make  and  maintain  the  pub- 
lic highways  and  streets  reasonably  safe  at 
all  points  where  their  railroads  cr<^  such 
highways  and  streets  precisely  the  same  as 
it  Is  the  duty  of  municipal  corporations  to 
make  and  maintain  streets  in  a  reasonably 
eaf^  condition  at  all  places  where  such 
streets  are  being  used.  Raper  v.  Railroad 
Co.,  126  N.  0.  566,  86  S.  E.115.  The  high- 
way must  be  maintained  reasonably  safe  at 
all  points  where  It  is  being  used,  and  the  du- 
ty to  make  and  keep  It  reasonably  safe  and 
convenient  for  passage  at  crossings  is  pre- 
cisely tbe  same  as  at  other  points,  the  only 
di£Ference  being  one  of  degree,  in  that  the 
highway  may  be  used  more  at  a  public  cross- 
ing than  at  other  points,  and  therefore  It  may 
require  more  care  and  more  frequ^t  Inspec- 
tion to  keep  the  crossing  reasonably  safe  at 
such  places  than  It  does  at  other  points 
where  the  travel  is  intermittent.  The  degree 
of  care  Is,  however,  ordinary  care  under  all 
the  circumstances.  That  such  Is  tbe  daty  of 
railroad  companies  where  tbe  statute  does 
not  prescribe  the  character  of  the  crossings 
has  become  almost  elementary.  3  Elliott, 
Railroads  (2d  Ed.)  |  1176  :  33  Cya  925; 
White,  Personal  Injuries  on  Railroads,  I3 
009,  910;  Elliott,  Roads  and  Streets  (3d  Ed.) 
i  1017.  ■  Where,  however,  the  statute  pre- 
scribes how  the  crossing  shall  be  constructed, 
a  railroad  company  Is  liable  for  any  Injury 
that  is  caused  by  reason  of  Its  failure  to 
comply  with  the  statute  to  any  one  who  Is 
using  tbe  crossing  while  in  the  exercise  of 
ordinary  care.  Scanlan  v.  Boston,  etc.,  Co., 
140  Mass.  84,  2  N.  E.  787 ;  Hogue  v.  Chicago, 
eta,  Ry.  Co.  (C.  C.)  32  Fed.  365.  Where  the 
duty  is  imposed  by  law,  it  becomes  the  duty 


of  the  court  in  all  cases  to  instruct  the  Jury 
what  the  legal  duty  is,  and  the  jury  will 
then  determine  from  all  the  evidence  wheth- 
er the  duty  has  been  met  or  not.  Take  the 
Instruction  In  this  case  and  it  In  no  way  in- 
formed the  Jury  what  the  duty  of  appellants 
was.  True,  It  said  if  they  failed  to  "make 
and  to  maintain  a  good  and  sufficient  cross- 
ing," they  were  liable.  What  constituted  a 
good  and  sufficient  crossing  was,  however, 
left  to  the  Judgment  of  each  Individual  Ju- 
ror, without  stating  to  them  what  would  con- 
stitute a  good  and  sufficient  crossing  under 
the  statute.  As  before  stated,  the  duty  im- 
posed on  appellants  was  to  exercise  reason- 
able and  ordinary  care  to  make  and  main- 
tain a  crossing  wbl<^  was  of  sufficient  width 
and  was  constructed  of  such  material  that 
the  traveling  public  could  safely  pass  over 
It,  either  on  foot  or  on  horseback,  or  with 
all  vehicles  in  ordinary  use,  and  at  all  times 
and  seasons,  when  the  person  using  it  was 
in  the  exercise  of  ordinary  care.  If  the  cross- 
ing is  by  the  Jury  found  to  be  In  such  a  con- 
dition then  it  is  a  good  and  sufficient  cross- 
ing, and  the  Jury  should  have  been  so  in- 
structed. If  the  question  had  been  whether 
a  highway  or  street  was  In  a  reasonably  safe 
condition  for  travel,  such  would  have  been 
the  charge,  and  there  can  be  no  distinction 
regarding  the  duty  of  maintaining  a  high-  , 
way  or  a  street  In  a  reasonably  safe  condi- 
tion and  a  railroad  crossing  in  a  highway  or 
street  Tbe  forms  of  instructions  stating  the 
law  as  I  have  outlined  It  are  both  numerous 
and  easily  accessible.  See  2  Brlckwood, 
Sadiett  on  Instructions  to  Juries,  $S  1862, 
1938,  19S0.  See,  also,  Brecher  t.  Chicago 
Junction  Ry.  Co.,  119  111.  App.  559,  where  an 
instruction,  which  It  was  held  correctly  stat- 
ed the  law  In  a  defective  crossing  case.  Is 
set  forth.  See,  also,  Logan  v.  Lake  Shore, 
etc..  Ry.  Co.,  148  Mich.  603,  112  N.  W.  606. 
I  am  of  the  opinion,  therefore,  that  the  in- 
struction given  by  the  court,  and  which  was 
excepted  to  by  appellants,  was  faulty  In  not 
correctly  defining  the  duty  of  appellants  In 
maintaining  the  crossing  In  question.  I, 
however,  concur  with  Mr.  Justice  McCARTT 
that  in  this  case  the  error  was  without  preju- 
dice, for  the  reason  that  all  the  evidence  Is 
to  the  effect  that  the  crossing  In  question 
was  defective  and  unsafe,  and  therefore  bat 
one  result  is  permissible. 

The  question  of  contributory  negligence  on 
the  part  of  the  plaintiff  was  submitted  to  the 
jury,  and  they  found  against  appellants  on 
that  question.  They  also  found  that  the  de- 
fective crossing  was  the  proximate  cause  of 
the  injury.  This  court  Is  therefore  power- 
less to  interfere  with  the  Judgment,  and 
hence  it  should  be  affirmed. 
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DB  PRIEST  T.  PEOPLE.  (No.  8636.) 
(Supreme  Court  of  Colorado.    April  1,  1918.) 
Cbiminai.  Law  160(2)— PKbjudicial  Eb- 

BOB— BviDENCB. 
Id  prosecution  for  nontnpport  of  an  Illegiti- 
mate, it  was  not  taarnileu  error  to  introduce  a 
heart-rending  letter  of  the  girl  to  her  mother  re- 
garding her  condition  and  the  cause  thereof,  and 
like  atatements  to  other  witnesses,  althoagb  tb« 
girl  testified  to  the  truth  of  such  matters. 

Error  to  Juvenile  Court,  City  and  County 
of  Denver;  Ben  B.  Llndsey,  Judge. 

Claude  De  Priest  was  convicted  of  non- 
rai^rt  ot  hU  alleged  Illegitimate  dilld,  and 
be  brings  error.  Beversed  and  remanded. 

John  A.  De  Weese  and  <X  A.  Prentice,  both 
ot  Denver,  for  plaintiff  In  error.  Lealle  E. 
Hubbard,  Atty.  Gen.,  and  Bertram  B.  Be- 
ahoar,  Aast.  Atty.  Geo.,  tor  the  People. 

HIIiL^  C.  J.  The  plaintiff  in  error  was 
convicted  of  the  nonsuMwrt  of  bla  alleged 

lUeglttmate  child. 

The  errors  urged  pertain  to  the  admission 
of  testimony.  The  mother  testified  that  the 
relation  between  her  and  the  defendant 
(which  was  with  her  consent),  and  which 
brought  about  the  existence  of  the  child,  oc- 
curred at  a  certain  rooming  bouse  in  Den- 
ver, on  October  S,  1913;  that  about  three 
weeks  thereafter,  and  when  she  ascertained 
her  condition  as  the  result  of  such  relation, 
she  wrote  her  mother  a  letter  concerning  it, 
and  gave  It  to  her  upon  going  to  work  one 
morning.  She  Identified  this  letter.  The 
mother  testified  to  receiving  the  letter.  She 
was  likewise  permitted  to  identic  It.  Over 
defendant's  objection,  the  letter  was  receiv- 
ed In  evidence  and  read  to  the  Jury.  The 
Attorney  General  admits  that  the  admission 
of  this  letter,  as  well  as  the  testimony  of 
other  witnesses  as  to  what  the  mother  of 
the  child  said  to  them  concerning  the  trans- 
action at  later  periods  and  not  in  the  pres- 
ence of  the  defendant,  was  error,  but  main- 
tains that  it  was  harmless  error,  for  the 
reason  that  the  mother  of  the  child  testified 
to  the  truth  of  the  contents  of  the  letter,  aa 
well  as  to  the  truth  of  the  substance  of  her 
statements  to  the  other  wituesses  as  testi- 
fied to  by  them,  and  hence  that  this  letter, 
as  well  as  the  testimony  of  these  witnesses, 
was  but  cumulative  of  these  questions,  for 
which  reason,  although  erroneously  admitted, 
the  errors  were  harmless. 

This  argument,  though  ably  and  Ingeni- 
ously presented,  Ignores  the  elementary  rules 
concerning  evidence  and  the  rights  of  all  de- 
fendants In  connection  therewith.  The  moth- 
er of  the  child  was  about  17 ;  the  defendant, 
20.  They  lived  with  their  respective  parents 
on  opposite  sides  of  the  street  The  letter 
told  the  mother  of  the  daughter's  condition 
and  that  the  defendant  was  responsible  for 
it    It  set  forth  a  history  of  their  love  af- 


fair, IndndiDg  a  statemCTt  that  Hila  was  tb» 
only  time  she  had  ever  committed  audi  a 
wroiu; ;  that  she  had  told  the  defendant  over 
the  telephone  of  her  condltlMi;  Uiat  In  re> 
ply  he  abused  her,  also  got  scared^  and  toU 
his  mother  someUilng;  and  ttiat  she  had 
sent  him  away,  etc.  It  also  contains  heart- 
r»dtng  anneals  for  sympathy,  together  with 
the  statements  dlsctoslng  that  she  aiq>i«dat> 
ed  the  aarlousness  of  ber  ccmdltton,  the  dis- 
grace to  her  family  and  self,  condndfng  wlUk 
the  prayer  and  hope  that  the  defendant 
would  marry  her,  or  conld  be  made  to  do  so, 
and  that  everything  would  come  out  all 
right  In  addition  to  being  a  complete  and 
perfect  sdf-serving  declaration  in  support  of 
her  testimony.  Its  contents  are  such  aa  to  ap- 
peal to  the  sympathy,  passion,  and  prejndloe 
of  any  Jnror.  The  fact  that  the  girl  had  tea- 
tifled  to  the  material  facts  stated  In  the  let- 
ter would  not  diange  the  feeling  that  mig;ht 
have  been  aroused  in  the  minds  of  Uie  Ja- 
Ton  by  the  heart-rending  declarations  am- 
tained  ther^ ;  for  this  reason  aUme,  tt  was 
prejodldal  error  to  admit  It 

The  tact  that  It  was  enmnlatlTe  to  fbm 
testimony  of  the  girl  that  the  defendant  was 
the  father  of  the  child  did  not  make  It  a 
harmless  error.  This  question  was  passed 
upon  in  Cbnnor  v.  People,  18  Colo.  373,  33 
Pac.  159,  25  L.  B.  A.  841,  36  Am.  St  Rep. 
29&,  where  two  wltneeses,  Farley  and  New- 
come,  were  permitted,  over  objections,  to  tes- 
tify to  statements  made  to  them  by  the  peo- 
ple's witness  HolUday  (a  detective),  not  made 
in  the  presence  of  the  d^endants,  or  dther 
of  them.  In  commenting  upon  this  testi- 
mony (18  Cola  at  page  380,  33  Pac.  at  page 
163.  25  L.  B.  A.  841,  86  Am.  St  Bcp.  296).  tbe 
court  said: 

"This  waa  hearsay  evidence  and  dearlj'  iiH 
admissible.** 

Continuing  aS  Cola  at  page  8S2,  88  Paa 
at  page  162,  25  U  R.  A.  341,  86  Am.  St.  Bep. 
295).  the  court  atated: 

'The  witnesaea  Farley  and  Newcome  testified 
that  they  had  no  personal  knowledge  of  the 
facts  Btated  by  Holliday,  and  were  simply  re- 
peating tbe  story  told  by  him.  The  harmfut- 
ness  of  this  can  be  readily  seen.  Tbe  witness 
Farley  was  at  the  time  holding  an  important 
official  positioa;  he  was  a  respectable  citi2en». 
and  possessed  the  confidence  of  the  community, 
and  tbe  repetition  by  him  of  HoIUday's  story 
might  give  it  a  weight  and  credibility  ereater 
than  would  have  attached  to  it  when  told  alone 
by  Hotliday.  However  this  may  be,  the  admis- 
sion of  this  testimony^  was  so  violative  of  every 
rule  of  evidence  that  in  itself  it  would  compel  a 
reversal  of  the  case,  and  it  becomes  unneceaaary 
to  notice  the  further  objections.** 

This  declaration  Is  applicable  here.  l%e 
defendant  stood  upon  his  legal  rights  andCT 
his  plea  of  not  guilty,  and  otherwise  did  not 
attempt  to  attack  the  r^utatlon  of  the  pros* 
ecutlog  witness  for  truth  and  veracity ;  in 
such  case  the  burden  was  upon  tbe  people  to 
establish  his  guilt  beyond  a  reasonable  doiibt 
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by  competent  tesUtoony.  So  far  as  the  rec- 
ord discloses,  tbe  mother  of  the  prosecatlng 
witness  was  a  good  citizen,  and  the  repeti- 
tion by  her  that  the  letter  had  been  v^ltten 
and  delivered,  in  connection  with  Its  con- 
tents, might  ^ve  to  the  real  Issue  a  weight 
and  credibility  in  the  minds  of  the  Jurors 
greater  than  would  have  attached  to  it  when 
told  by  the  girl  alone.  This  principle  ap- 
plies to  the  testimony  of  the  other  disinter- 
ested witnesses  as  to  what  the  girl  (In  the 
absence  of  the  defendant)  told  them  (con- 
cerning the  material  facts)  some  time  after 
the  transaction  is  alleged  to  have  occurred. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded  foA  new  trlaL 

Reversed. 

WHITE  and  TElXDEt,  JJ.,  Goncnr. 

THOMPSON  T.  THOMPSON.  (No.  14402.) 
(Snpreme  Court  of  Washington.  April  3,  1918.) 

DZVOBCE  «»252— AXQCONT  DBOBXB— DmSION 

OF  Pbopbbtt. 
A  decree  in  divorce,  awarding  the  property 
to  plaintiff  and  defendant  in  equal  parta  in  com- 
mon, instead  of  making  an  actual  division 
thereof,  was  erroneous,  where  the  property  wag 
extensive  and  diversified  in  character;  it  ap- 
pearing that  a  decree  would  be  peculiarly  op- 
pressive to  defendant  and  ineffectual  for  plain- 
tiff without  resorting  to  an  Independent  pro- 
ceeding iastltnted  In  her  behalt 

D^nrtment  1.  A[^>eal  fnHn  Superior 
Gonrt,  Unocdn  County;  Joseph  Sessions, 
Judge, 

Bill  for  divorce  Julia  A.  Tliompson 
against  Boon  Thompson,  with  cross-bill. 
Judgm^  for  plaintiff,  and  defendant  aiK 
peala  Affirmed  In  part,  and  reversed  In 
part,  and  cause  remanded,  wltii  directions. 

Martin  &  Jesseph,  of  Davenport,  for  appel- 
lant. Freece  &  Fettijbhn,  of  Davenport,  and 
J.  Ia,  Welbom,  of  Almlra,  for  reqiondent. 

WEBSTER,  J.  Respondent  and  appellant 
Intermarried  on  Septemljer  30,  1894,  and  as 
the  result  of  this  union  six  children  were 
bom.  Largely  through  the  Joint  efforts  of 
the  parties  a  vast  amount  of  pn^erty  was 
ttccnmnlated,  the  land  lying  In  Lincoln,  Qrant, 
and  Douglas  counties,  the  personalty  being 
of  a  diversified  character.  On  April  13,  ldl5, 
respondent  instituted  this  action  for  divorce, 
for  custody  of  the  minor  <^lldren,  and  for  a 
division  of  the  property.  Appellant  resisted 
the  action,  and  by  way  of  cross-complaint 
Bet  up  grounds  for  divorce  In  his  f&vor,  and 
prayed  for  a  decree  in  accordance  therewith. 
After  a  trial  lasting  many  days  the  court, 
on  January  23,  1917,  entered  a  decree,  grant- 
ing the  divorce  and  the  custody  of  the  minor 
children  to  respondent,  further  providing 
that  respondent  be  awarded  an  nndlvided  one- 
half  Interest  In  and  to  all  of  the  real  estate 
and  personal  prc^rty  owned  by  the  parties, 


ln<duding  the  rents,  l8snes,,and  profits  derived 
from  the  land  and  personal  property  since  the 
commencement  of  this  action,  together  with 
one-half  of  the  increase  of  the  live  stock  and 
one-half  of  all  moneys  ,  on  hand  or  In  bank 
belonging  to  the  jmrtlea;  also  reautring  the 
appellant  to  account  for  and  pay  over  to 
respondent  one-half  of  all  moneys  and  se- 
curities now  on  hand  and  belonging  to  the 
parties,  or  either  of  them,  and  that  he  be 
reqnlred  to  forthwith  deliver  respondent  one- 
half  of  all  unsold  crops  and  one-half  of  the 
proceeds  from  the  cropa  raised,  marketed,  and 
sold  from  the  lands  since  the  commencement 
of  the  action;  further  enjoining  the  appellant 
from  selling  or  disposing  of  any  of  said  prop- 
erty without  the  consent  in  writing  of  the 
respondent  From  this  decree  the  defendant 
has  appealed,  his  chief  complaint  being  that 
the  court  should  have  actually  divided  the 
property  between  the  parties  Instead  of 
awarding  It  to  them  in  conunon.  It  Is  also 
insisted,  however,  that  the  court  should  not 
have  granted  respondent  one-half  of  the  pro^ 
erty. 

A  perusal  of  the  record  satisfies  us  that  It 
is  impossible  for  the  parties  to  longer  live 
together,  and  that  the  evidence  amply  sup- 
ports the  findings  of  the  lower  court  in  grant- 
ing the  divorce  on  the  grounds  alleged  In  the 
complaint  In  view  of  the  interests  of  the 
minor  children  we  shall  not  enlarge  upon  the 
domestic  unhapplnesa  of  respondent  and  ap- 
pellant, nor  discuss  the  causes  which  led  to 
the  separation.  It  Is  suflScient  to  say  that  the 
provisions  of  the  decree  relating  to  the  divorce 
and  the  custody  aud  support  of  the  minor 
children  are  proper.  With  respect  to  the 
equal  division  of  the  property,  we  are  of  the 
opinion  that  the  oonrt  did  not  err.  in  the 
light  of  all  the  facts  and  circumstances  dis- 
closed by  the  record  the  award  to  respondent 
of  cme-half  of  the  ratlra  proper^-  was  Jtot 
and  equitable. 

Taking  Into  consideration,  however,  the 
lai^e  amount  and  diversified  diaracter  of  the 
property  both  real  and  personal,  the  court 
should  have  proceeded  to  a  physical  division 
of  the  property,  instead  of  awarding  it  In 
equal  shares  in  commoa  It  Is  apparent  that 
the  decree  In  Its  present  form  is  peculiarly 
oppressive  to  appellant,  likewise  ineffectual 
for  respondent  without  resort  to  an  independ- 
ent proceeding  instituted  in  her  behalf.  It 
Is  impossible  for  this  court,  in  the  present 
state  of  the  record,  to  make  a  fair  and  Just 
distribution  of  the  real  estate  and  personalty, 
or  to  determine  the  amount  due  the  re^nd- 
ent  under  the  accounting  provided  for  In  the 
decree.  Furthermore,  we  do  not  feel  warrant- 
ed in  depriving  the  parties  of  the  benefit  of 
the  superior  facilities  possessed  by  the  lower 
court  for  discharging  such  task,  including  Its 
power  to  appoint  commissioners,  if  necessary, 
to  assist  in  parceling  out  the  property. 

The  decree  will  ther^re  be  afilrmed  in 
all  respects  excepting  the  proviaimiB  thereof 
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awarding  tbe  pnH>erty  to  the  parties  In  com- 
nion.  In  that  regard  the  decree  will  be  re- 
reriied,  and  the  cause  remanded,  with  dlreo- 
tioos  to  the  lower  court  to  divide  the 
property,  twth  real  and  personal,  equally, 
and  to  proceed  to  an  accounting,  If  necessaiT, 
to  the  end  that  the  tights  of  the  partlea  may 
be  fully  and  completely  determined. 

BLLIS,  a  J.,  and  FUU/ESITON,  MAIN, 
and  PARKER,  JJ.,  concur. 


(101  Waah.  34) 

MORRIS  T.  RAYMOND  et  al.  (No.  14450.) 
(Supreme  Court  of  WashhiKton.  April  4.  19ia) 
Pabtnbbbhip  ^=>153(1)— Liabilftt  or  Pabt- 

IfEBS— InDITIDUAI.  LIABILITY  FOB  PeBSONAI. 

Injdbieb. 

Where  one  of  acveral  allied  partners  takes 
an  automobile  belonging  to  the  partnership  for 
a  purpose  of  his  own  not  connected  with  tbe 

{lartnersbip  buainess,  and  causes  personal  in- 
uries  to  a  third  person,  the  otiier  partnera  are 
not  liable.  , 

Department  .2.  Ai^>eal  from  Superior 
Court,  Pierce  County;  W.  O.  Chapman, 
Judge. 

Action  by  F.  A.  Morris  against  Hattie  R. 
Raymond  and  others,  doing  business  as  the 
Raymond  (Company.  Judgment  for  plaihtiff, 
and  defendant  Hattie  R.  Raymond  appeals. 
Rerersed,  and  case  ordered  dismissed  as  to 
ai^lant. 

Wm.  H,  Pratt  and  Chaa.  Bedford,  both  of 
Tacoma,  tat  aivdlant  John  Bortini  Keener, 
of  neoma,  for  reapondmt. 

MOUNT,  J.  Action  for  personal  tnjnrles. 
Tlte  plaintiff  was  Injured  <m  the  nl^t  of 
October  23,  1916^  In  tiie  city  of  Tac(nna,  by 
reason  of  a  oolllsion  between  a  taxicab  in 
which  she  was  riding  and  a  Ford  automobile 
driven  by  the  defendant  W.  B.  Raymond. 
She  brought  this  actlm  against  Hattie  R. 
R^mond,  Alice  M.  Boymcmd  and  W.  B.  Ray- 
mond, doing  buslnees  under  the  firm  name  of 
Raymond  Company,  and  alleged  that  W.  B. 
Raymond  was  driving  the  aiit(»nobile  owned 
by  tbe  'Raymond  Company  In  a  KM^less,  care- 
less, and  n^lgent  mannw.  and  ran  Into  the 
tazlcab  In  whidi  plaintiff  was  riding,  Uirow- 
ing  her  violently  to  the  pavement  and  injur- 
ing her.  The  defendants,  for  answer  to  the 
complaint,  denied  generally  all  the  allegations 
thereof,  and  alleged  that  tbe  cause  of  the  ac- 
cident was  the  careless  and  negligent  driving 
of  the  taxicab  In  whldi  Qie  plaintiff  was  rid- 
ing. 

Upon  a  trial  of  these  issues  tiie  facts  ap- 
peared as  follows:  Hattie  B.  Raymond  is 
the  mottaw  of  Alice  M.  Raymond  and  W.  B. 
Raymond,  fniese  two  children,  at  tbe  time, 
were  past  tbe  age  of  majority.  Mrs.  Ray- 
mond was  conductbig  a  scavengw  business 
in  the  dty  of  Tacoma.  Her  son  W.  B.  Ray- 
mond, was  employed  as  manager  at  a  salary. 


and  her  daughter,  Alice  U.  Itaym<md,  was 
bookkeeper.  Ifrs.  Baymmid  inliertted  ttw 
tmsiness  from  her  hnaband.  who  died  about 
three  years  before  the  time  of  the  acddent 
On  the  night  of  October  2S.  1916,  W.  B.  Ray- 
mond took  Oie  automobile  which  bdonged 
to  bis  mother,  and  wbldi  In  the  daytime  was 
used  in  the  business  In  which  she  was  ei- 
gaged,  and  drove  the  car  to  Commerce  street: 
The  car  stood  there  for  about  three  hours. 
At  about  11  o'clock.  Mr.  Raymond  under- 
took to  start  the  car.  and  he  could  not  start 
it  by  cranking  it.  S<Hne  friends  who  were 
with  him  helped  him  push  the  car  to  a  hill  <m 
Eleventh  street  lliey  started  the  car  down 
the  hill  and  all  jumped  ento  the  car  when  It 
moved  down  Eleventh  street  to  Pacific  ave- 
nue. About  the  time  tbe  car  reached  Pacific 
avenue  the  engine  started,  and  Mr.  Raymond 
then  turned  the  car  upon  the  crossing  of  Elev- 
enth street  and  PadSc  avenue,  Intending  to 
go  back  up  the  hill  to  his  home.  While  cross- 
ing the  street,  the  taxicab  in  which  the  plain- 
tiff was  riding  came  down  the  street  at  about 
20  miles  per  hour.  Hie  cars  collided  at  tbe 
northwest  comer  of  those  streets.  The  plain- 
tiff was  Injured.  At  the  close  of  the  evidence 
which  showed  these  facts,  each  of  the  defoid- 
ants  moved  for  a  directed  verdict.  The  court 
granted  this  moti(Hi  as  to  the  d^todant  Alice 
M.  Raymond,  but  denied  it  as  to  Hattie  R, 
Raymond  and  W.  B.  Raymond.  The  jury 
returned  a  verdict  of  f 1,000  agaiust  Hattie  R. 
Raymond  and  her  son,  W.  B.  Raymond. 
Hattie  R.  Raymond  has  appealed  from  that 
Judgment.  W.  B.  Raymond  has  not  appealed. 

The  principal  contention  of  the  appellant 
is  that  the  conrt  erred  In  refusing  to  direct  a 
verdict  in  favor  of  the  appellant.  We  think 
it  is  clear  that  this  motion  should  have  been 
sustained,  and  the  Jury  directed  as  requested 
by  tbe  appellant.  There  is  no  evidence  of  a 
partnership  existing  between  the  defendants, 
except  the  mere  fact  that  the  business  whs 
conducted  as  the  'Raymond  Company.  It  Is 
not  disputed  In  the  record  that  Mrs.  Ray- 
mond inherited  this  business  from  her  hus- 
band and  was  conducting  it  as  the  sole  pro- 
prietor. Her  son,  W.  B.  Raymond,  was  an 
employ^,  managing  the  business  at  a  salary. 
Her  daughter  was  bookkeeper.  It  was  con- 
clusively shown  without  dispute  that  W.  B.* 
Raymond,  on  the  nlgbt  in  question,  was  using 
the  automobile,  which  belonged  to  his  mother, 
for  his  own  pleasure,  and  not  in  connection 
with  business  of  his  mother.  If  there  was 
a  partnership.  It  Is  clear  that  the  other  part- 
ners would  not  be  liable  under  the  circum- 
stances rtiown.  In  the  case  of  Hamilton  v. 
VIoue,  90  Wash.  018,  156  Pac.  853.  in  con- 
sidering this  question,  we  said: 

"Even  though  it  should  be  held  that  tbe 
Hamilton  brothers  were  partners  in  the  owner- 
sbip  of  tbe  car  (losing  sight,  for  the  moment,  <rf 
the  general  rule  that  ownership  of  property 
does  not  of  itself  create  a  partnership),  no 
liability  will  follow  to  C.  T.  Hamilton,  as  the 
record  fails  to  show  that  the  car.  at  tiie  time 
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in  Question,  was  operated  on  behalf  of,  or  with- 
in the  reasooable  scope  of,  any  partnership 
bDsiaesB.  W.  W.  HamUton  was,  at  the  time  ot 
the  accident,  usin;  the  aotomoblle  for  his  own 
personal  pleasure  and  Uiat  of  bis  companions. 
Under  such  circumstaDces,  Uiere  is  no  rule  of 
law  that  will  fasten  liability  against  C.  T. 
Hamilton"  (citing  a  number  or  cases). 

The  same  is  true  In  this  case.  There  was 
no  attempt  on  the  part  of  the  respondent  to 
show  that  at  the  time  of  the  accident  W.  B. 
Raymond  was  vaUig  the  car  in  connection 
with  bis  mother's  business.  The  evidence 
conclusively  shows  without  any  dispute 
whatever  that  he  wras  using  the  car  for  his 
own  pleasure  that  night,  and  for  no  other 
purpose.  In  the  case  of  Ludberg  t.  Bar^ 
boom,  73  Wash.  476.  131  Paa  1165,  la  con- 
cluding that  case  we  said: 

"Bnt  where  npon  the  defense  it  Is  shown  con- 
dusively  and  without  any  substantial  dispute 
that  the  automobile  was  not  being  used  at  the 
time  of  the  injury  in  the  defendant's  employ- 
ment or  upon  bis  business,  and  was  being  used 
by  some  other  person  on  bnsiiiess  of  his  own 
and  without  any  reference  to  the  bnnness  of 
the  owner,  it  becomes  the  iuty  of  the  court  to 
direct  the  Judgment  under  Rem.  A  Bal.  Code, 
S  340." 

See,  also,  Jones  v.  Hoge,  47  Wash.  663,  92 
Pac  433,  14  I*  R.  A.  (N.  S.)  216.  125  Am.  St. 
Rep.  915;  Bursch  T.  Oreenongh  Bros.  Co., 
79  Wash.  109, 139  Pac.  870. 

It  Is  clear,  therefore,  that  the  appellant 
IlattJe  -R.  Raymond  la  not  liable  either  as  a 
partner  or  as  the  owner  of  the  automobile. 
Her  son,  W.  B.  Raymond,  who  took  the  au- 
tomobile, and  who  was  using  it  for  his  own 
pleastire.  Is  the  only  person  liable  for  his 
negligence.  He  has  not  appealed. 

The  Judgment  of  the  trial  court  is  therefore 
reversed,  and  the  case  ordered  dismissed  as 
to  the  appellant,  Hattie  R.  Raymond. 

EIXI8.  O.  J.,  and  HOLCOMB  and  CHAT>- 
WICE»  33^  concur. 


(100  Wash.  687) 
OIANINI  T.  CERIMI  et  aL    (No.  14419.) 

(Supreme  Court  of  Washington.  April  3,  1918.) 

1.  Masteb  ako  Servant  *^278{3,  14,  20), 
281(1)  — InjuwM  TO  Servant— Dkfkctive 
Appliahoes  —  Master's  KNOwuEDas  — 
Wabkinq, 

In  a  servant's  action  for  Injuries  due  to  an 
automobile  which  he  was  driving  being  precipi- 
tated over  a  steep  bluff  because  of  a  defective 
brake,  evidence  held  sufficient  to  warrant  find- 
ings that  plaintiff  reasonably  used  all  appliances 
provided  tor  stopping  the  truck  without  effect; 
that  the  brakes  were  in  a  defective  condition; 
that  defendant  had  knowledge  thereof ;  and  that 
he  failed  to  inform  plaintiff  of  it. 

2.  TaiAii  «=>235(e)— Instructions— Injuries 
TO  Servant. 

In  an  automobile  driver's  action  for  personal 
injnriee  caused  by  the  truck  which  he  was  driv- 
ing falling  over  a  steep  bluff,  it  was  not  error 
to  refuse  a  cautionary  instruction  relative  to 
a  statement  by  the  master  after  the  accident 
that  he  knew  tlie  brake  was  loose  and  was 
sorry  he  did  not  inform  plaintiff. 


3.  Trial  «=»1  10— Misconduct  dp  Counsel. 

In  _  an  automobile  driver's  action  for  per* 
■onal  injuries  due  to  hia  machine  falling  over 
a  bluff  because  of  a  defective  brake,  a  statement 
by  plaintiff  on  redirect  examination  that  de- 
fendant carried  liability  insurance  was  not  mis- 
conduct of  counsel  requiring  reversal;  it  having 
been  otsually  brought  into  the  case  by  a  legiti- 
mate inquiry  directed  to  matters  brought  out 
on  cross-examination. 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Ralph  Bell,  Judge. 

Action  by  Carlo  Glanlnl  against  Peter  V. 
Cerlnl  and  another.  Judgment  for  plaintiff, 
and  defendants  appeaL  Affirmed. 

James  B.  Murphy  and  Robert  C.  Saunders. 
both,  of  Seattle,  for  appellants.  Tloce  H. 
Faben,  of  Seattle,  for  respondent 

WEBSTER,  J.  In  an  action  to  recover 
damages  for  personal  injuries,  the  plaintiff  ob- 
tained a  verdict  and  Judgment,  from  which 
defendants  appeal,  assigning  as  error  the 
Insufficiency  of  the  evidence  to  sustain  the 
verdict,  the  refusal  of  the  court  to  give 
certain  requested  Instructions,  and  miscon- 
duct of  the  plaintiff  In  injecting  Into  the  case 
the  fact  that  the  defendant  was  protected 
by  liability  insurance.  We  shall  discuss  these 
assignments  in  the  order  stated. 

[1]  On  August  8,  1916.  the  plaintiff,  an 
employs  of  the  defendant,  while  backing  an 
automobile  truck  in  an  effort  to  turn  It 
around,  was  precipitated  over  a  steep  bluff, 
resulting  in  the  injuries  complained  of.  The 
defective  condition  of  the  brakes  on  the 
truck  was  the  only  ground  of  negligence  sub- 
mitted to  the  Jury.  The  plalntifTs  Terslm 
of  the  accident  In  his  own  language  Is: 

"I  went  to  back  up  the  truck,  the  front 
around,  and  when  I  see  I  am  far  enough  I 
take  my  foot  off  from  the  gas  and  put  it  on 
the  brake,  and  the  brake  don't  bold  and  the 
truck  went  overboard.  Q.  Why?  A.  Why? 
Because  the  brake  don't  hold  me;  even  when 
I  put  in  the  emergency  brake,  down  he  went." 

He  further  testified  that  the  defendant 
Peter  V.  Certni  visited  him  at  the  hospital 
a  day  or  two  after  the  accident  and  said 
that  he  was  sorry  he  had  never  said  anything 
about  the  brakes;  that  the  brake  was  loose 
from  the  drum  and  had  been  "all  aloug." 
This  evidence  was  sufficient  to  warrant  the 
jury  In  finding  that  the  plaintiff  reasonably 
used  all  the  appliances  provided  for  st<4)ping 
the  truck  without  effect;  that  the  brakes 
were  in  a  defective  condition;  that  the 
defendant  had  knowledge  of  this  fact;  and 
that  he  failed  to  inform  the  plaintiff  thereof. 
Furthermore,  It  appears  that  the  plaintiff 
had  never  driven  the  truck  before  the  day  on 
which  the  accident  occurred,  and  only  for  a 
short  time  prior  to  the  accident  The  evi- 
dence, therefore,  If  believed  by  the  Jury,  was 
sufficient  to  entitle  the  plaintiff  to  a  verdict 
In  his  favor,  and  we  are  not  pr^>ared  to  say 
that  the  court  abused  its  discretion  In  re- 
fusing to  set  It  aside. 

[2]  The  instructions  requested  and  refused. 
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upon  which  the  feoond  class  of  assignments 
of  error  is  based,  ail  relate  to  the  testimony 
of  the  plaintiff  concerning  admissions  made 
by  the  defendant  on  the  occasion  of  his  visit 
to  the  hospital.  The  coart  was  asked  to 
charge  in  varying  forms  of  words  that  casual 
statfflnents,  made  in  i-andom  conversations 
and  testified  to  by  bystanders  or  listeners, 
cihonld  he  scrutinized  with  great  caution, 
and  are  tlie  weakest  character  of  evidence. 
In  view  of  the  constitutional  Inhibition 
against  comment  on  the  facts  by  trial  judges 
in  their  charge  to  Juries,  It  has  not  been  the 
policy  of  this  court  to  encourage  the  giving 
of  cautionary  instructions.  There  are  very 
few  classes  of  evidence  of  any  Itind  in  which 
inherent  weakness  may  not  be  found  In  the 
Ught  of  the  facts  of  a  particular  case,  and 
it  would  open  the  door  to  serious  abuses  to 
permit  nisi  prlus  Judges,  under  the  guise  of 
cautioning  the  Jury,  to  express  their  views 
concerning  the  weight  and  probative  force 
of  testimony.  Such  practice.  If  much  indulged 
In,  would  seriously  trench  upon  the  con- 
stitutional right  of  trial  by  Jury,  and  make 
easy  the  accomplishment  of  the  very  evil 
sought  to  be  guarded  against.  Moreover,  the 
conversation  In  question  was  not  a  casual  or 
random  one,  and  the  testimony  concerning 
the  statements  made  was  not  given  by  a 
chance  or  uninterested  bystander.  Here,  if 
the  evidence  Is  to  be  believed,  the  defendant 
made  a  deliberate  statement  to  the  plaintiff 
relative  to  the  very  ground  of  negligence 
upon  which  the  action  Is  based.  If  It  be 
assumed  that  thla  important  admission 
against  interest  was  In  foct  made,  It  cannot 
be  said  to  be  weak  or  dangerous  evidence. 
The  weakness,  If  any,  lies  in  the  question 
of  whether  it  was  made,  depending  In  this 
case  upon  the  weight  of  credit  to  be  given 
the  testimony  of  the  plaintiff  in  the  light  of 
his  Interest,  prejudice,  and  bias;  upon  which 
subject  the  Jury  was  properly  charged  by  an 
appropriate  instruction.  There  was  no  rever- 
sible error  In  refusing  to  give  the  requested 
instructions. 

[8]  Lastly  It  Is  contended  that  the  court 
should  have  granted  the  defendants'  request 
to  discharge  the  Jury  and  discontinue  the  trial 
of  the  case  for  the  reason  that  the  plaintiff, 
while  testifying  as  a  witness  In  his  own  be- 
Iialf,  disclosed  the  fact  that  defendant  carried 
liability  Insurance  covering  the  accident  in 
question.  On  cross-examination  the  plaintiff 
was  Interrogated  at  length  concerning  a  type- 
written statement  signed  by  him  which  had 
been  procured  by  Mr.  Murphy,  one  of  the  at- 
toru^B  for  defendants  daring  a  visit  made  by 
the  pUdntifl  to  Mr.  Murphy's  office.  On 
redirect  examlnatlott.  In  an  effort  to  show 
that  the  plalnUfl  had  been  imposed  upon  and 
not  treated  fairly  when  the  statemmt  referred 
to  had  been  ^ven,  the  several  vlrits  and 
conversations  leading  to  the  procurement  of 
the  statemoit  were  gone  Into  by  plaintiffs 
counsel,  during  which  the  record  shows  the 
following  transpired: 


"Q.  How  did  TOD  come  to  go  In  there  tiiat 
day?  A.  Well,  I  went  In  there  to  get  some 
mooey,  because  a  fellow  come  up  to  my  house 
and  say  he  represent  Oerinl'a  lawyer.  Q.  He 
said  be  was  from  Mr.  Murphy's  office?  A.  He 
said  he  was  represent  Cermi  s  lawyer,  and  he 
says  he  wants  to  know  what  I  am  going  to  do, 
and  the  lawyer  wants  to  see  me;  and  I  says, 
'All  right;'  and  I  says,  'Where  is  the  office  of 
Ccrini's  lawyer? '  and  he  said,  *He  is  down  in 
the  Central  Building.'  So  after  15  days  I  come 
down  and  tell  Mr.  Murphy  I  need  some  money 
for  an  operation,  I  had  my  baby  with  me,  and 
so  Mr.  Murphy  be  take  my  baby  on  his  lap, 
and  he  says,  'How  much  do  you  want? '  ana 
I  say,  'I  want  $500;'  and  he  say,  'If  you  give 
me  the  baby.  I  will  give  yon  more  than  ?500;' 
and  !  says.  'Is  that  Cerinl  talking  now,'  and  he 
says,  'Yes.  He  say,  'I  will  go  up  and  see  him 
this  afternoon;  and  you  come  back  about  3 
o'clock ;'   and  then  the  time  be  say  that,  he 

fusb  a  buttod  and  a  ladv  come  out,  and  what 
said  she  put  down ;  and  so  I  says.  'Yon  don't 
have  to  write  that  down ;  there  was  a  man 
there  who  took  the  statement  all  at  my  houae;* 
and  he  said  he  lost  that  Q.  That  is  tlie  yel- 
low slips?  A.  Yea ;  the  yellow  slips;  and  the 
next  day  I  went  back,  and  I  said  to  Mr.  Mar* 
phy,  'I  am  here  again ;'  and  he  said.  'Did  yoD 
sign  that  paper  yesterday?*  And  I  said,  'Yesf 
and  he  say,  'Now,  if  yon  want  any  money  you 
sue  Gerinl  for  it;  I  am  not  his  lawyer;  I 
am  the  insurance  lawyer.'  Q.  Tbtt  k  Bir.  iixw 
phy  now?  A.  Tes." 

nie  totegoing  is  the  only  reference  to  tba 
subject  of  insurance  made  throughout  the 
trial. 

While  It  is  the  settled  law  of  this  state 
that  the  wanton  Intrusion  into  a  personal 
Injury  case  of  Jtbe  fact  that  the  defendant 
carries  llaMllty  Insurance  covering  the  ac- 
cident In  question  Is  prejudicial  oreor  neoee- 
sltatlng  the  reversal  at  a  jodgment  for  the 
plaintiff,  we  do  not  think  this  case'  falls 
within  that  iwindple  for  three  reascma: 
First,  the  mere  statement  tliat  Mr.  Muii^ 
was  the  "insurance  Iawy»^  did  not  advise 
the  Jury  that  the  dtfoidant  was  protected 
by  indemnity  Insurance;  second,  the  state- 
ment was  made  on  redirect  examination  rel- 
ative to  a  matter  brought  into  the  case  by  the 
defendant,  and  was  Inddratal  to  a  legitimate 
and  prefer  Inquiry;  and,  third,  Uie  statonent 
was  not  wantonly  injected  into  the  case 
through  misconduct  of  ooonsel  for  the  ulte- 
rior purpose  of  prejudicing  the  jury.  In  Sid- 
wards  V.  Bnrke^  S6  Wash.  107,  7S  Pac  CLO, 
an  action  to  recover  damages  caused  by  the 
negligence  of  the  defendant  in  Tn«ini^i»iiwg 
and  operating  a  passenger  elevator,  tlie  £(A- 
lowing  occurred: 

"Q.  0>y  counsel  for  plaintifQ:  Did  yon  evw 
make  a  statement  as  to  how  this  accident  oc- 
curred, prior  to  to-day?  A.  I  made  one  to  Mr. 
Lamping.    Q.  Who  is  Mr.  Lamping? 

"Mr,  Howe:  I  object,  aa  immateriaL 

"The  Court:  Answer  the  question. 

"Mr.  Howe:  We  except  A.  He  is  the  g»tle- 
man  that  Insures  the  elevator.  (J.  Why  did 
you  make  that  statement  to  Lamping?  A.  He 
asked  me  to  because— I  don't  know  the  reason 
whf  he  wanted  the  statement  from  me  how  the 
accident  occurred." 

S-aAge  Dunbar,  In  considering  the  question 
of  whether  this  matter  constituted  prejudi- 
cial error  within  the  mle  under  considera- 
tion, said: 
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"Thim  would  scarcely  be  testimony  snfBcient 
to  BuBtain  an  all^ation  that  the  elevator  had 
accident  Instinuice  at  the  time  of  this  accident 
But,  even  conceding  that  the  jury  might  be  led 
to  believe  from  this  statement  that  the  appel- 
lants were  protected  by  an  insurance  company 
from  accidents  which  might  occur  in  the  opera- 
tion oC  the  elevator,  it  seems  to  us  to  be  rery 
justly  contended  by  respondent's  counsel  that 
they  were  not  responsible  for  it  It  is  asserted 
that  they  did  not  know  wbo  Mr.  Lamping  was, 
and  that  there  was  no  intention  of  bringing  the 
question  of  Insarance  before  the  jury.  It  does 
appear  that,  in  the  ezerdse  of  a  proper  cross- 
examination,  this  testimony  incidently  cropped 
out.  But  certainly  the  question  whether  or  not 
the  witness  had  ever  before  made  any  state- 
ment in  relation  to  the  accident  was  a  proper 
subject  of  cross-examination,  and,  after  eliciting 
the  fact  that  he  had  made  a  statement  to  a 
Mr.  Lamping,  we  know  of  no  reason  why  the 
respondent  should  be  prohibited  from  propound- 
ing the  very  natural  inquiry  aa  to  who  Mr. 
Lamping  was.  About  all  that  can  be  said  in 
tiiiB  case  is  tbat,  during  the  cross-examination, 
which  was  properly  conducted,  testimony  was 
disclosed  tending  to  show  the  insurance  of  the 
etevator." 

If  tbe  evidence  In  tbat  case  wms  not  suffi- 
cient to  inform  the  Jury  that  Hie  defendants 
bad  accident  Insurance  on  the  levator,  cer- 
tainly the  evidence  In  this  case  was  not  suffi- 
cient to  show  the  defendants  had  snch  Insur- 
ance on  the  automobile  truck.  Furthermore, 
tbe  offending  testimony  in  tbat  case  was 
brought  out  incidently  on  cross-examination, 
relating  to  a  legitimate  subject  of  inquiry 
developed  upon  the  examlnatitm  of  tbe  wit- 
ness In  chief.  Here  tbe  reference  to  Insur- 
ance "cropiwd  out"  on  redirect  examination 
touching  pertinent  matter  brought  into  tbe 
case  by  the  defendant  on  cross-examination. 
In  tbe  instant  case,  counsel  for  defendant 
having  gone  into  the  matter  ol  the  statement 
signed  by  the  plaintiff,  it  was  entirely  proper 
for  the  plaintiff  to  show  on  redirect  all  tbe 
circumstances  .under  which  the  statement 
was  made,  and  to  develop  tbe  entire  conver- 
sation relating  thereto.  The  evidence  there- 
fore was  competent,  and  tbe  mere  fact  that 
It  may  have  been  prejudicial  did  not  render 
it  inadmissible.  If  tbe  effect  was  harmful, 
such  was  the  defendants'  misfortune  rather 
than  the  piaintUTs  fault  The  case  falls 
squarely  within  tbe  principle  announced  In 
Moy  Quon  v.  Puruya  Co.,  81  Wash.  526,  143 
Pac.  99.  In  that  case  tbe  casualty  company, 
through  its  claim  agent,  had  plied  the  In- 
jured man  while  he  was  in  the  hospital  with 
carefully  written  questions,  and  tbe  claim 
agent  was  thereafter  produced  by  the  appel- 
lant as  a  witness  for  the  purpose  of  discred- 
iting re^>ondenf s  testimony.  After  be  bad 
finished  his  direct  testimony,  respondent's 
attorney,  on  cross-examination,  developed  the 
fact  that  tbe  witness  was  claim  agent  for  the 
casualty  company  with  which  appellant  car- 
ried liability  insurance.  In  conslderlns  the 
matter  Jud^  BUls  said: 


"In  a  personal  injury  suit,  the  fact  that  tiie 
defendant  carries  liability  insarance  is  wholly 
immaterial  on  the  main  issue  of  liability.  Being 
essentially  prejudicial  to  tbe  defendant,  its  wan- 
ton intrusion  by  the  plaintiff  is  positive  error 
constituting  ground  for  reversal.  This  is  tbe 
established  rule  in  this  state.  •  •  •  This 
rule,  however,  was  nevw  intended  to  overrida 
the  equally  positive  and  salutary  principle  that 
a  party  has  tbe  right  to  cross-examine  the  wit- 
nesses produced  by  his  adversary  touching 
every  rdation  tending  to  show  tiieir  interest  or 
bias.  Many  facts  wholly  immaterial,  and  even 
poaitivdy  prejudicial,  on  tbe  main  issue  may  be 
material  as  touching  the  credibility  of  a  wit- 
ness. When  a  party  offers  a  witness,  the  re- 
lations of  .that  witness  to  the  thing  in  issue  and 
his  interest  in  the  result  become  material  as 
affecting  his  credibility.  It  is  universally  held 
that  these  things  may  be  developed  on  cross- 
examination.  *  *  *  The  distinction  between 
tbe  case  here  presented  and  those  relied  upon 
by  tbe  appellant  is  found  in  the  fact  that  in 
those  cases  the  matter  of  insurance  was  first  In- 
troduced into  the  trial  without  reasonable  ex- 
cuse. In  the  case  here,  it  was  not  only  proper, 
but  necessary,  that  the  jury  be  advised  of  the 
relation  of  the  witness  and  his  consequent  in- 
terest in  the  suit,  as  a  matter  clearly  bearing 
upon  tbe  credibility  and  weight  of  nls  testi- 
mony." 

It  Is  true  Qie  evidence  In  tliat  case  was  held 
admissible  as  tending  to  affect  the  credibility 
of  the  witness,  yet  the  effect  of  the  opinion 
Is  that,  if  the  testimony  with  reference  to  bi- 
snrance  is  not  Intruded  into  the  case  without 
excuse,  bnt  performs  the  office  at  competent 
evidence,  its  prejudldal  diaracter  does  not 
wairant  a  reversal  of  the  Jtidipnent.  Here 
the  evidence  was  competent,  though  for  a 
different  purpose,  to  show  the  drcomstano 
es  under  which  tbe  wrlt^  atatonent  was 
obtained.  It  being  a  part  ct  a  conva«atioD 
first  placed  b^re  the  jury  by  the  appellants. 
In  Jensen  v.  Sdilens,  89  Wash.  268,  154  Pac. 
1S9,  Judge  Ohadwlck  said: 

"The  extent  of  our  holding  is  that  if  It  be 
apparent  that  counsel  deliberately  sets  about 
altnough  in  an  indirect  way,  to  inform  the  jury 
that  the  loss,  if  any,  will  fall  upon  an  insurance 
company  instead  of  the  defendant,  his  conduct 
will  be  held  prejudicial,  *  *  *  If  such  in- 
formation comes  about  naturally  and  is  inci- 
dent to  a  lawful  inquiry,  there  can  be  no  error. 
If  it  is  injected  in  a  collateral  way,  it  Is  held 
to  be  harmful.  Tbe  gravamen  of  tb^  offense 
is  not  in  the  disclosure  of  a  collateral  fact,  but 
in  the  manner  of  its  disdoanie;  tbat  is,  tbe 
miseondnct  of  counsd." 

Appellants  rely  cMefly  upon  Birch  v.  Aber- 
cromble,  74  "Wash.  486,  133  Pac.  1020,  50  L. 
R.  A.  (K.  S.)  59.  In  tbat  case,  however,  the 
testimony  concerning  the  liability  Insurance 
was  wantonly  and  unnecessarily  Injected  In- 
to tbe  case,  and  was  not  competent  for  any 
purpose.  It  Is  not  applicable  to  the  facts  ot 
this  case  for  the  reasons  already  stated. 

Tbe  Judgment  la  affirmed. 

ELLIS,  0.  J.,  and  PARKER,  MAIN,  and 
FULLERTON,  JJ.,  concur. 
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In  re  EMPIRE  WAT  IN  CITY  OF  SEAT- 
TLE.  (No.  1435ft.) 

(Sapreme  Court  of  Washiaeton.   April  2,  1918.) 

1.  Municipal  Coepobatioks  <0=»506  — Pub- 
lic IMPROVKMENTS— CONJ^KMATION  OF  AS- 
SBSSUENTS. 

Under  Rem.  Code  1915.  |  7795,  making  it 
the  expresB  duty  of  the  court  before  which  con- 
demnation proceedingfl  are  pending,  whenever 
objectionB  are  made  to  an  aeseesment  roll,  to 
inquire  >rhether  the  proper!?  of  the  objector  is 
assessed  more  or  leas  that  it  would  be  benefited 
by  the  improvement,  and  if  it  bo  finds  to  enter 
judgment  accordingly,  and  section  7706,  giving 
the  court  authority  at  any  time  before  final 
judgment  to  modify,  alter,  change,  annul,  or 
confirm  any  asaeesment,  the  court  may  reduce 
the  assessment  on  finding  that  it  exceeds  the 
benefits,  notwithstanding  the  commissioners  hi 
making  up  the  assessment  roll  did  not  act  fraud- 
ulentiy,  arbitrarilf,  or  w  a  wrong  basis. 

2.  Municipal  Cobpobations  *=»507  — Pub- 
lic iMPBOVKUBNTB— CONFIBHATIOH  Of  AB- 
SESSUENTB. 

Where  a  city  has  sought  to  condemn  proper- 
ty for  street  purposes  under  an  ordinance  pro- 
viding that  the  improvement  shall  be  paid  for' 
by  assessment  on  the  property  specially  bene- 
fited, and  no  portioD  shall  be  paid  from  the  gen- 
eral fund  of  the  city,  and  the  court  on  the  hear- 
ing of  objections  to  the  assessment  roll  has 
decided  that  the  assessments  exceed  the  benefits, 
such  judgment  does  not  operate  to  compel  the 
city  to  bear  the  burden  of  the  cost  of  the  im- 
provement ;  there  being  no  obstacle  to  the  aban- 
donment of  the  project. 

3.  Municipal  Cobpobations  «=»606— Public 
Ihpbovbments  —  Benepitb— Reduction  pr 
Absessments. 

A  court,  on  hearing  objecdons  to  an  assess- 
ment of  benefits  to  pay  awards  for  property 
condemned  for  street  purposes,  may  reduce  the 
assessment  on  the  property  of  nonobjecting  own- 
ers. 

Department  1.  Appeal  from  Superior 
Court,  KlDji  CouDty ;  Boyd  J.  Tallman,  Judge. 

Petition  by  the  City  of  Seattle  to  condemn 
property  for  a  street  to  be  known  as  Kmpire 
Way  and  for  dmnge  of  grade.  Fn»n  a  de- 
cree reducing  assessments,  petlttoner  ap- 
peals. Allirmed. 

Hugh.  M.  Caldwell,  Walter  F.  Melr,  and 
Gea  A.  Meagher,  all  of  Seattle,  for  appel- 
lant Martin  Korstad,  Edward  Von  Tobel, 
L.  H.  Legg,  Z.  B.  Rawson,  Morris  &  Shipley, 
Paul  S.  Dubuar.  Donworth  &  Todd,  and 
Hastings  &  Stedman,  all  of  Seattle,  for  re- 
spondent 

FULLERTON,  J.  In  the  year  1918  the 
dty  of  Seattle  by  ordinance  Instituted  pro- 
ceedings to  establish  a  street,  to  be  known 
as  Empire  way,  extending  from  the  inter- 
section of  Rainier  and  Wlnthrop  streets  to 
the  southern  boundary  of  the  dty,  a  distance 
of  5.35  miles.  From  Its  point  of  beginning 
to  its  intersection  with  Holden  street  3-1 
miles,  the  proposed  street  IS  90  feet  wide, 
and  from  the  last-mentioned  point  to  its  ter- 
minal it  follows  Renton  avenue,  which  it 


widens  from  40  feet  to  70  feet.  The  ordi- 
nance contained  the  following  provision: 

"That  the  entire  cost  of  the  imnrovcment  pro- 
vided for  in  this  ordinance  shall  be  paid  by 
special  assessment  upon  the  real  property  spe- 
cially benefited  in  the  manner  provided  by  law, 
and  that  no  portion  shall  be  paid  from  the  gen- 
eral fund  of  the  city  of  SeatUe." 

After  the  enactment  of  the  ordinance  con- 
demnation proceedings  were  begun  in  the  su- 
perior court  of  King  county  to  acquire  the 
property  necessary  to  be  taken  in  the  estab- 
lishment of  the  street  and  to  ascertain  the 
compensation  necessary  to  be  paid  for  the 
property  taken  and  the  property  damaged 
by  reason  of  the  taking.  This  proceed- 
ing resulted  In  awards,  which,  with  costs 
and  accruing  costs  added,  required  approxi- 
mately $171,000  to  satisfy.  Subsequent  to 
the  entry  of  the  Judgments  on  the  awards 
a  supplemental  petition  was  filed  by  ^e 
city,  pursuant  to  statute,  praying  the  court 
that  an  assessment  be  made  on  the  property 
benefited  suffldent  to  pay  the  awards  with 
costs  and  accruing  costs,  and  the  court  re- 
ferred the  matter  to  the  board  of  emi- 
nent domain  commlssionerB  of  the  city  of 
Seattle  for  tiie  purpose  of  making  the  aa- 
sessment  The  commisaioners,  following  the 
direction  of  the  improvement  ordinance,  as- 
sessed the  entire  cost  of  the  proceedings  to 
the  local  property  bordering  on  the  street 
When  the  assessment  roll  was  returned  by 
the  commissioners,  objections  thereto  were 
filed  by  a  number  of  property  owners  on 
grounds,  among  others,  that  thdtr  property 
was  assessed  in  excess  of  benefits.  A  bear- 
ing was  bad  on  the  objections  to  the  roll,  at 
the  conclusion  of  which  the  court  found  ttiat 
certain  of  the  property  was  benefited  by  tbe 
improvement  to  the  extent  of  70  per  ceutum 
of  the  amount  assessed  therein  and  no  more, 
and  that  the  remainder  of  the  property  was 
benefited  to  the  extent  of  80  per  centum  of 
the  amount  assessed  therein  and  no  more, 
and  entered  a  decree  redudng  the  assess- 
ments accwdingly,  the  reduction  including 
the  pn^jitft?  of  the  nonohjecting  owners  as 
well  as  the  property  of  tbe  objecting  own- 
ers. The  decree  left  a  considerable  jwrt  of 
the  condemnation  award  ui^rovlded  for,  but 
no  Judgment  or  order  was  made  concernint; 
it  Tbe  dty,  feeling  itself  aggrieved  by  tbe 
decree  entved,  appealed  therefrom. 

The  principal  contentkm  of  th«  appellant 
is  that  tbe  evidence  doss  not  Justify  the  con- 
cluslm  readied  by  the  trial  court  The  ev- 
idence we  shall  not  review  In  detail.  On  tbe 
part  <tf  the  dty  was  the  assesi^ent 
returned  by  the  comtaalsslffliers,  made  by  the 
statute  competent  evidence  at  the  mattes 
therdn  recited,  and  the  testimony  of  each. 
of  the  eminent  domain  commissioners  to  the 
effect  that  the  property  was  not  in  his  opin- 
ion assessed  in  excess  of  the  benefits  confer- 
red on  it  by  the  establishment  of  tbe  streets. 
On  tbe  part  of  tbe  objectors  was  the  evidence 


4s»For  other  cases  see  lanu  topic  and  KBT-NUUBER  in  all  Kv-Numborsd  Digests  and  Indexes 
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of  a  nmiiber  of  witnesses  testU^iiiK  to  assess- 
mmts  in  excess  of  benefits  on  Indttldual 
tracts  of  pr<^>»ty,  and  the  evidence  of  a 
number  of  others  testifying  to  an  assessment 
In  excess  of  benefits  upon  the  property  of  tbe 
district  as  a  whole.  Tbe  witness^  for  the 
objectors  for  the  greater  part  gave  the  rea- 
sons for  their  conclusions,  which  upon  the 
tece  of  the  record  seem  as  cogent  and  per- 
snaslve  as  do  the  reasons  given  by  the  com- 
missioners for  a  contrary  view.  All  of  the 
witnesses  testifying  on  the  subject  moreover 
agree  that  the  way  was  in  the  nature  of  au  ar- 
terial highway,  wider  and  more  expensive 
than  It  need  have  been  had  It  been  deslgued 
for  merely  local  traffic,  and  that  It  extends 
through  property  not  generally  desirable  as 
residence  property,  but  more  suitable  for 
suburban  homes,  wherein  gardening  and  the 
keeping  of  small  live  stock  might  be  resorted 
to  as  an  aid  to  subsistence.  On  tbe  whole, 
without  further  review,  we  think  the  evi- 
dence decidedly  preponderates  in  favor  of  the 
conclusion  of  the  trial  court  that  the  proper- 
ty was  overassessed  In  the  amount  found 
by  Its  Judgment 

[1]  But  the  appellant  contends  that  this 
conclusion  Is  not  sufficient  to  overturn  the  as- 
sessment. Attention  Is  called  to  the  rule, 
frequently  announced  by  this  court,  that  the 
courts  will  not  set  aside  an  assessment  roll 
on  any  mere  difference  of  opinion  between 
the  commissioners  and  Independent  witness- 
es as  to  tbe  extent  of  the  benefits  conferred 
by  an  Improvement,  but  that  It  must  appear 
that  the  commission's  acted  fraudulently, 
arbitrarily,  or  upon  a  fundamentally  wrong 
basis  before  such  a  result  will  follow,  and  ar- 
gue that  there  was  here  nothing  more  tban 
a  difference  of  opinion  as  to  the  extent  of 
the  benefits,  nothing  to  show  fraud,  arbitra- 
ry action,  or  that  the  assessment  was  made 
upon  a  fundamentally  wrong  basis. 

The  rule  may  be  admitted,  we  think,  with- 
out admitting  the  application  sought  to  be 
made  of  It  or  the  conclusion  drawn  there- 
from. By  statute  It  Is  made  the  express  duty 
of  the  court  before  which  the  proceeding  Is 
pending,  whenever  objections  are  made  to  an 
assessment  roll,  to  Inquire  whether  the  prop- 
erty of  the  objector  is  assessed  more  or  less 
tban  It  win  be  benefited  by  the  Improvement, 
and  If  it  so  finds  to  enter  judgment  according- 
ly (Bern.  Code,  |  7795) ;  and  by  the  following 
section  the  court  Is  given  authority,  at  any 
time  before  final  judgment  "to  modify,  alter, 
change,  annul  ur  confirm  any  assessment 
*  *  *  and  make  all  such  orders  as  may  be 
necessary  to  make  a  true  and  Just  assess- 
ment of  the  cost  of  such  Improvement  ac- 
cording to  tbe  principle  of  the"  eminent  do- 
main act  These  sections  make  It  clear  that 
It  was  not  the  intention  of  the  Legislature  to 
compel  the  courts  to  follow  blindly  the  find- 
ings of  the  commissioners  as  to  the  extent 
of  benefits  merely  because  It  Is  unable  to  find 
that  tbe  commlssloneta  acted  contrary  to 


some  principle  <ft  law  In  making  the  assess- 
ment. The  statute  expressly  proTldea  that 
the  assessment  shall  not  exceed  the  benefits, 
and  makes  the  court  the  arbiter  to  determine 
the  question.  Whether  the  assessment  ex- 
ceeds the  benefit  ts  a  qnestlon  of  fact.  It 
Is  to  be  determined,  like  any  other  question 
of  fact,  from  the  weight  of  the  evidence. 
In  such  determination  the  opinions  of  per- 
sons having  knowledge  of  the  situation  Is 
competent  evidence.  But  as  we  said  in 
Spokane  v.  Fonnell,  75  Wash.  417,  135  Pac. 
211,  "even  opinion  evidence  must  be  tested 
by  Its  inherent  probability,"  and  when  the 
opinions  of  commissioners  do  not  square  with 
the  surroundings,  and  are  against  the  opin- 
ion of  others  equally  competent  to  testify, 
the  court  may  find  that  their  action  was  ar- 
bitrary. The  question  was  here  within  the 
primary  right  of  the  trlal  court  to  decide.  It 
comes  to  us  not  only  with  the  evidence  the 
trial  judge  had  before  hfm,  but  with  the 
added  weight  of  his  conclusion,  made  up 
after  he  had  seen  and  heard  the  witnesses, 
a  privilege  we  cannot  have.  Since  therefore 
It  appears  to  us  that  the  weight  of  the  evi- 
dence as  disclosed  by  the  record  was  with 
the  conclusion  of  the  trial  court,  we  cannot 
say  that  It  decided  erroneously, 

[2]  The  appellant  argues  that  this  conclu- 
sion compels  the  dty  to  do  what  It  expressly 
decided  It  would  not  do,  namely,  bear  a  part 
of  the  cost  of  the  Improvement  We  cannot 
so  conclnde.  Tlie  statute  provides  (Rem. 
Code,  I  7784}  that  the  right  of  the  dty  to 
enter  upon  and  take  possession  of  the  prop- 
erty sought  to  be  condemned  arises  only 
after  it  has  paid  to  the  owners  of  the  prop- 
erty, or  paid  Into  court  fOr  their  use,  the 
amount  of  the  award  made  such  owners,  and 
nowhere  does  it  provide  that  prior  to  this 
time  It  must  continue  with  an  Improvement 
which  it  has  Initiated.  It  has  not  In  this  in- 
stance paid  th^  awards  or  taken  posses- 
sion of  the  property,  nor  did  the  court  enter 
the  condemnation  order  provided  for  tn  the 
sectlcm  first  dted  whtdi  alone  authorizes  a 
taking  of  the  property,  and  since  it  is  found 
that  the  means  adopted  to  pay  the  cost  of 
the  enterprise  is  insufficlCTt  for  that  purpose, 
we  see  no  reason  why  it  may  not  be  abandon- 
ed. We  BO  intimated  if  we  did  not  directly 
so  hold  in  Re  Leary  Avenue,  77  Wash.  309, 
138  Pac.  8.  It  Is  true  that  the  city  has  In- 
curred the  preliminary  costs  which  It  will 
lose  by  an  abandonment,  but  clearly  this 
does  not  affect  the  principle  Involved. 

[3]  It  Is  further  objected  that  the  court 
was  without  power  to  reduce  the  assessments 
on  the  property  of  the  nonobjecting  property 
holders.  But  In  answer  it  Is  sufficient  to 
say  that  we  held  to  the  contrary  In  the  case 
of  Seattle  v.  Sylvester-Cowen  Inv.  Co.,  55 
Wash:  659, 104  Pac.  1121.  See,  also.  Van  Der 
Creek  v.  Spokane,  78  Wash.  04, 138  Pac.  560; 
In  re  West  Wheder  Street,  86  Wash.  146, 147' 
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Pa&  873;  Str6taii  t.  Seattle,  86  Wash.  2tS6, 
147  Fac.  1144. 

The  view  we  take  of  tbe  record  teaulres  an 
afflrmance  of  the  Judgment.  It  la  bo  ordo'ed. 

ELLIS.  O.  J.,  and  PABKEB.  MAIN,  and 
WEBSTBB,  JJ.,  concur. 

<i«  wub.  m 

BBABSTON  et  nx.  t.  SHBEWSBUBT,  Con- 
stable, et  aL   (No.  14424.) 

(Sapreme  Court  of  Washington,   April  4,  1918.) 

1.  Shebiffs  and  Constables  €s=»130(1)— Ac- 
tion AoAiNBT  Constable  —  Dauaqes  Ke- 

COTBRABLB. 

Id  an  scdoo  for  neglifence  of  constable  in 
breaking  and  leaving  open  a  trunk  in  conducting 
a  search  for  contraband  liquor,  under  a  search 
warrant,  tbe  'court  properly  refused  to  consider 
alleged  mental  anguish,  humiliation,  annoyance, 
and  disgrace  as  appropriate  elements  (A  damage. 

2.  Sheriffs  and  Constablbb  «=>188(3)— Sii- 
zuBEs— Loes  or  Pbofbbtx— SomciENCT  ot 
Evidence. 

In  an  action  for  negligence  of  ecoutable  fn 
breakiiig  and  leaving  open  a  trunk  in  conducting 
a  search  for  contraband  liquor,  under  a  search 
varrant,  where  it  was  claimed  that  a  brooch  had 
been  stolen  from  the  trunk  after  the  search  and 
before  the  plaintiff  returned,  preponderance  of 
evidence  kwd  not  to  support  nadings  for  plain- 
tiff. 

3.  Appeal  and  Ebbob  «9l012(l}— FiMDinaa 
—Review.. 

Where  after  a  careful  consideration  of  the 
whole  record  de  novo  the  court  on  appeal  feels 
that  the  preponderance  of  evidence  does  not  sup- 
port finding  of  trial  courts  judgment  will  be  re- 
versed. 

Department  2.  Appeal  from  Superior 
Court,  King  County ;  Boyd  J.  Tallman,  Judge. 

Action  by  K.  D.  Brabston  and  wife  against 
J.  E.  Shrewsbury,  as  constable,  and  another. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal, Reversed. 

Alfred  H.  Lundln.  Edwin  O.  Ewlng.  and 
Peters  &  Powell,  all  of  Seattle,  for  appellants. 
James  Kiefer,  nf  Seattle,  for  respondenta. 

HOLGOMB,  J.  [1]  Respondents  had  judg- 
ment upon  a  cause  of  action  alleging  negli- 
gence on  the  part  of  the  officer  In  breaking 
and  leaving  open  a  trunk  belonging  to  Mrs. 
BrabBton  In  conducting  a  search  under  a 
search  warrant  for  suspected  contraband 
liquor  in  a  hotel  where  respondents  lodged 
in  North  Bend.  King  county.  There  was  an 
allegation  of  damage  In  the  sum  of  $400  by 
reason  of  "mental  anguish,  humiliation,  an- 
noyance, and  disgrace,"  which  the  court  prop- 
erly refused  to  consider  appropriate  elements 
of  damage  in  such  action.  It  was  alleged 
that  a  certain  diamond  brooch  of  the  Intrin- 
sic value  of  $350  was  C(Hitained  in  the  trunk 
at  the  time  it  was  forcibly  opened  and 
searched,  and  that  It  had  been  stolen  from  the 
trunk,  after  the  search  and  before  respond- 
ents returned  home  some  hours  later,  by  rea- 
son of  the  trunk  being  carelessly  and  d^U- 
geutly  left  unlocked. 


[2]  No  allegation  or  evidence  connected  the 
officer  nith  the  actual  Bbstraetl<Hi  of  the 
brooch.  Ttiere  was  no  evidence  tendinx  to 
brace  the  theft  to  any  peraon.  Tbe  evidence 
as  to  the  loss  of  the  brooch  waa  sol^  that 
of  Mrs.  Brabston.  She  testified,  in  substance^ 
that  the  brooch  was  seen  hy  her  In  her  tmnk 
what  she  left  tbe  room  at  about  6  o'clodc  in 
the  morning  of  tbe  day  of  tbe  sesr^  to  go 
from  NorOi  Bend  to  Seattle;  that  she  locked 
the  trunk ;  that  whta  stae  returned  about  805 
or  8^  tn  the  evenli^  of  the  same  day,  the 
trunk  had  been  opened  by  detadilng  tbe  two 
locks  on  it,  and  bad  not  been  closed  entirely ; 
that  the  brooch  and  tbe  box  c<mt&intng  it 
were  missing,  and  in  place  thereof  bad  been 
left  4  cheap  paste  imitation  worth  aboat  ten 
cents;  that  tbe  broodi  was  worth  $350.  She 
also  testified  that  tliere  was  considerable 
other  jewelry  in  the  trunk,  aggregating  In 
value  approximately  $2,00(^  none  of  whidb 
was  taken.  We  cannot  and  do  not  believe 
this  tale;  It  taxes  credulity  b^ond  the  UmiL 
It  passes  belief  that  SMue  person  other  than 
the  officers  who  made  the  seardi— who  could 
have  known  nothli^  beforehand  of  it,  since 
the  d^nty  prosecuting  attorn^  placed  the 
search  warrant  In  the  bands  of  tbe  offico' 
aftor  arriving  at  North  B«id  from  Seattle 
about  noon  and  tbe  seardi  of  the  premises  oc- 
curred Immediately — saw  the  brooiA  in  its 
small  box,  purltdned  it  after  tbe  officers  bad 
departed,  substituted  an  imitation  broodi 
In  its  place,  and  left  $1,700  worth  of  other 
jewelry  In  tbe  trunk  untouched. 

Although  mindful  of  the  rule  applicable 
when  the  trial  court  has  the  opportunity  of 
seeing,  hearing,  and  judging  of  the  credibility 
of  the  wltoesses  at  first  band,  we  are  also 
cognizant  that  Mrs.  Brabston  was  an  Inter- 
ested witness  and  the  most  Interested  person 
In  the  success  of  her  cause;  that  she  was  un- 
doubtedly smarting  under  the  senae  of  injury, 
"humilintioD,  and  disgrace,"  because  of  her 
effects  haying  been  searched  for  unlawful 
merchandise,  no  matter  how  lawful,  techni- 
cally, the  search.  We  also  must  consider  and 
weigh  the  evld^ce  upon  the  record  de  novo, 
as  required  by  law. 

[3]  Two  officers,  Shrewsbury  and  another 
constable,  conducted  the  search,  and  a  dep- 
uty prosecuting  attorney  stood  by  and  ob- 
serred.  They  testified  that  they  opened  the 
trunk  by  prying  out  three  small  nails  In 
each  of  the  two  locks,  which  loosened  tbe 
locks  from  the  trunk;  that  they  lifted  the 
tray  out,  felt  around  In  the  lower  part  of  tbe 
trunk,  "found  nothing  for  which  they  were 
searching,"  replaced  the  contents  of  the  trunk, 
replaced  the  tray  In  the  same  conditl<m  as  be- 
fore, closed  the  lid.  replaced  the  locks,  and 
Inserted  the  three  small  nails  In  each  as  they 
were  before,  except  that  the  nails  could  not 
be  <dlnched  on  the  inside  of  the  box  of  the 
trunk  Tdth  tbe  lid  closed  as  they  were  before 
but  that  outwardly  the  trunk  and  the  \odta 
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had  the  same  appearance  as  before  they  took 
off  the  locks;  that  when  they  opened  the 
trunk  DO  jewelry  was  visible  In  it ;  that  they 
saw  noofc  One  of  the  constables  was  sued 
and  the  other  was  not,  and  the  deputy  proee- 
cntor  was  not.  Certainly  then  these  two  were, 
at  least  apparently,  disinterested  witness^ 
There  was  some  other  evidence  tending  to 
show  that  Mrs.  Brabston  had  made  state- 
ments tending  to  show  that  she  had  herself 
previously  had  her  diamond  brooch  altered 
into  ring  settings,  and  that  her  husband  ob- 
jected to  her  keeping  the  brooch  for  i>ersonal 
reasons.  The  testimony  of  the  principal  wit- 
ness for  respondents,  which  stands  alone  as 
to  the  loss,  being  so  thoroughly  improbable 
as  to  be  utterly  Incredible,  we  feel,  upon  the 
carc^l  consideration  thereof  and  of  the 
whole  record,  that  the  preponderance  of  evi- 
dence does  not  support  the  findings  of  the 
trial  court 
The  Judgment  is  therefore  reversed. 

BLUS,  C.  J.,  and  MOUNT,  J.,  concor. 


(101  wuh.  se) 

BLAKB  V.  MERRITT.    (No.  14255.) 
(Supreme  Court  of  Washington.  April  5.  1918.) 

1.  CONTBACTS  «»270(1}— BttciBSion— Fbaud 

— DlUGBNCE. 
One  who  seeks  to  avoid  s  contract  which  he 
has  been  induced  to  enter  into  hy  fraudulent 
represeDtationa  of  another  touching  the  subject- 
matter  of  the  contract  must  proceed  with  rea- 
sonable promptitude  upon  discovering  the  fraud, 
or  the  right  to  rescind  will  be  waived. 

2.  Vemdob  ano  Pubchaseb  ^=»114  —  Rescis- 
BIOK— PRAO  D— WaIVEB. 

Where  a  purchaser  made  two  payments  on 
the  contract  after  discovering  fraud  and  also 

JiDid  the  taxes,  her  right  to  rescind  on  account  of 
rand  was  waived. 
8.  EarroppiL  4=968— iNcoNsismiT  CoironcT— 
Cuiif  AS  TO  Contbact. 
Where  a  vendee  after  alleged  rescission 
sought  to  recover  money  paid  nsder  contract, 
she  could  not  defeat  vendor's  right  to  forfeiture 
tof  nonpayment  of  installments  on  the  theory 
that  be  accepted  payments  after  they  were  due, 
and  waived  the  clause  making  time  of  the  es- 
sence of  the  contract;  such  coDteations  being 
repugnant 

Departmoit  1.  Appeal  firom  Superior 
Court,  I^ng  County;  E.  H.  Wright  Judge. 

Action  by  May  Blake  against  W.  H.  Her- 
ritt  Judgment  non  obstante  reredlcto  for 
def«idant  and  [daintiff  appeals.  Affirmed. 

Douglas  A  Douglas,  of  ColviUe,  and  A.  H. 
Wiseman,  of  Seattle,  for  appellant  Saund- 
ers &  Nelson  and  George  Harroun,  all  of 
Seattle,  for  respondent 

MAIN,  J.  The  plaintiff,  claiming  to  have 
previously  rescinded  a  contract  for  the  pur- 
chase of  real  estate  on  the  ground  of  fraud, 
toought  this  action  to  recover  the  money 
which  had  been  paid  in  pursuance  of  the  con- 
tract The  defendant  denied  the  fraud  and, 
way  of  alBrmative  defense,  claimed  a  for- 
feiture on  acconnt  of  the  d«^anlt  of  the. 


plaintiff  in  making  the  payments  as  required 
by  the  contract  The  affirmative  defen&e 
was  denied  by  a  r^ly.  The  questluus  lu' 
fact  were  submitted  to  a  jury,  and  resulted 
in  a  verdict  in  favor  of  the  plaintiff  In  the 
sum  of  $1,398.32.  Within  the  time  required 
by  law,  the  defendant  moved  for  a  judgment 
in  his  favor  notwlthstaodlng  the  verdict 
This  motion  was  sustained,  and  a  jnd'-'in'>iit 
entered,  denying  the  right  of  the  platnttfT  to 
recover,  and  forfeiting  the  contract  unless 
the  plaintiff,  wittiin  60  days  from  the  entry 
of  the  Judgment,  should  pay  '  t>;iii)ii<-e  dn  ■ 
thereon  In  the  sum  of  $871.60.  From  this 
Judgment  the  plaintiff  appeals. 

The  facts  may  be  briefly  stated  as  follows: 
On  August  4,  1909,  the  appellant  purchased 
from  the  respondent  ten  acres  of  land  in 
Snohomisb  county.  This  land  is  located  ap- 
proximately two  miles  from  the  town  of  Bd- 
mcmds,  and  within  easy  distance  from  fbe 
city  of  Seattle.  The  parties  to  the  cratract 
both  resided  in  the  latter  dty.  A  few  day  < 
before  the  contract  was  executed,  the  re- 
spondmt  took  the  appellant  out  to  show  her 
the  land.  After  going  as  far  as  they  could 
upon  the  highway,  they  alighted  from  tb& 
vehicle  in  whldi  they  were  riding  and  start- 
ed to  walk  to  the  land,  miey  went  but  a 
&hort  distance  and  returned.  The  aptwllant 
claims  that  the  land  that  she  purchased  was 
the  land  upon  which  they  went,  and  was  bor- 
dering upon  the  highway.  The  respondent 
claims  that  he  did  not,  in  fact,  and  did  not 
intend  to,  sell  the  land  near  the  highway,  and 
that  he  told  the  appellant  that  the  land 
which  he  contemplated  selllog  her  was  about 
three-quarters  of  a  mile  distant  He  also 
claims  that  he  desired  the  appellant  to  go 
and  &ee  the  land  which  he  contemplated 
selling,  but  owing  to  the  fact  of  It  be- 
ing a  warm  day  and  the  tramp  to  the  land 
not  being  an  easy  one,  the  appellant  con- 
cluded not  to  make  the  trip,  but  to  pur^ 
chase  the  land  on  the  respondent's  represen- 
tation that  it  was  land  In  general  character 
like  that  upon  which  they  then  were.  A 
few  days  later,  the  written  contract  above  re- 
ferred to  was  entered  Into,  by  which  the 
appellant  agreed  to  purchase  the  ten  acres 
of  land  described  therein  for  the  sum  of 
$1,500,  $300  of  which  was  paid  at  the  time, 
and  the  balance,  or  $1,200,  was'  to  be  paid  at 
the  rate  of  $10  per  month.  The  land  de- 
scribed in  the  contract  Is  the  land  mentioned 
as  being  three-quarters  of  a  mile  from  the 
highway.  The  appellant  testlfled  that,  6nt- 
Ing  the  early  part  of  the  year  1914,  she  flrat 
became  sus^cious  that  the  land  described 
in  the  contract  was  not  the  land  near  the 
highway,  which  she  had  seen.  A  portion  of 
her  testimony  on  this  subject  Is  as  follows: 

"It  was  some  time  In  the  early  part  of  1914 
when  I  became  suspicions  that  the  land  describ- 
ed in  the  contract  was  not  the  land  I  reall; 
tboufcht  I  boucht.   I  discovered  that  I  had  been 
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deceived  at  the  time  when  the  taxes  were  doe  in 
1914.  It  was  taxpaying  time,  some  time  be- 
tween March  and  June,  1914.  It  mast  have 
been  some  time  before  June,  1914,  that  Mr.  Mer- 
ritt  and  I  bad  the  conversation  in  which  be  told 
me  that  mj  land  was  not  on  a  county  road,  and 
when  he  said,  'That  day  when  we  went  out  to 
look  at  the  land  we  were  not  right  on  7our 
land.' " 

Subsequent  to  the  conrersatton  detailed 
by  the  appellant.  In  which  she  says  that  the 
respondent  told  her  that  the  land  which 
she  pardbased  was  not  near  the  road,  and 
on  June  2,  1914,  she  made  a  payment  of  $10 
on  the  contract,  and  on  August  3,  1914,  a 
payment  of  $20.  During  the  spring  of  1916, 
she  paid  the  1914  taxes.  During  the  sum- 
mer of  1915,  the  appellant  caused  the  land 
described  In  the  contract  to  be  located  by  a 
surveyor,  end  for  the  first  time  saw  it.  Aft- 
er seeing  the  land,  and  having  some  nego- 
tiations with  the  respondent,  she  claims  to 
have  rescinded  the  contract  On  January 
10,  1016,  the  present  action  was  begun.  If 
there  is  fraud  In  this  case,  it  Is  because  the 
land  described  In  the  contract  was  not  the 
land  sold.  The  evidence  took  a  somewhat  wid- 
er range,  but,  without  reviewing  It  here  in 
detail,  It  may  be  said  that  the  evidence  will 
not  sustain  a  charge  of  fraud  In  any  other 
particular.  The  question  whether  the  land 
sold  was  that  described  In  the  contract  was 
submitted  to  the  jury  under  a  proper  In- 
struction, and  the  verdict  of  the  Jury  will 
be  accepted  as  determinative  of  this  ques- 
tion. 

[1]  It  is  first  claimed  that  the  trial  court 
erred  In  granting  the  Judgment  notwith- 
standing the  verdict  Whether  this  was  er- 
ror depends  upon  whether  the  appellant  by 
making  the  payments  on  the  contract  and 
the  payment  of  taxes  subsequent  to  the  time 
when  she  knew  that  the  land  described  in 
the  contract  was  not  that  which  she  claimed 
to  have  purchased,  and  by  hfer  delay  in 
bringing  the  action,  had  waived  her  right 
to  rescind  the  contract  on  the  ground  o'f 
fraud.  The  rule  Is  that  one  who  seeks  to 
avoid  a  contract  which  he  has  been  Induced 
to  enter  into  by  fraudulent  representations 
of  another  touching  the  subject-matter  of 
the  contract  must  proceed  with  reasonable 
promptitude  upon  discovering  the  fraud,  or 
the  right  to  rescind  wilt  be  waived.  Angel 
V.  Columbia  Canal  Co.,  60  Wash.  (560,  125 
Pac.  766;  Thomas  v.  McCue,  19  Wash.  287, 
.•S3  Pac.  161;  Pearson  v.  Gullans,  81  Wash. 
57,  142  Pac.  45^. 

[2]  From  the  appellant's  own  testimony. 
It  appears  that  she  knew  of  the  fraud  prior 
to  the  month  ot  June,  1914.  Subsequent  to 
this  she  made  two  payments  on  the  con- 
tract—$10  on  June  2,  1914,  and  $20  on  Au- 
gjist  3,  1914.  Some  time  during  the  spring 
of  1915  she  paid  taxes  for  the  previous 
,vear.  The  present  action  was  brought  on 
January  10,  1916.  Under  these  undisputed 
facts,  It  must  be  held  that  the  right  to  re- 


scind had  been  waived.  The  ai^Uant  did 
not  proceed  with  reasonable  promptitude  up- 
on discovering  the  fraud,  if  fraud  were  com- 
mitted, and  made  the  payments  referred  to 
with  full  knowledge  thereof.  TTie  appellant 
claims  that  she  Is  not  barred  of  her  right 
to  prevail  by  reason  of  laches,  but  the  doc- 
trine of  laches  is  not  ai^llcable  to  this  case^ 
[S]  It  Is  next  claimed  that  the  trial  court 
erred  In  entering  the  Judgment  of  forfeiture, 
even  though  such  Judgment  was  a  conditional 
one  and  gave  the  appellant  60  days  In  which 
to  meet  the  balance  due.  In  support  of  this 
contention  It  Is  argued  that  the  respondent 
was  not  In  a  position  to  forfeit  the  contract 
because  he  had  repeatedly  accepted  pay- 
ments subsequent  to  the  time  that  they  were 
due,  and  had  thereby  waived  the  clause  In 
the  contract  which  made  time  of  the  essence 
thereof;  but  this  contention  Is  hardly  con- 
sistent with  the  contention  that  the  contract 
bad  been  rescinded.  The  appellant  cannot 
wage  her  action  on  the  theory  of  reaclssloo 
and  at  the  same  time  urge  the  contract  for 
the  purpose  of  defeating  the  respondent's 
right  to  forfdt  She  cannot  in  the  same 
action  proceed  on  the  theory  that  the  con- 
tract has  been  rescinded  and  also  seek  to 
raforce  the  terms  of  the  contract  Myers  v. 
Calhoun,  Denny  &  Sowing,  86  Wash.  689,  149 
Pac.  19. 

The  ai^llant  will  have  60  days  after  the 
ronlttltur  from  this  court  Is  filed  in  the  su- 
perior court  in  whl(4i  to  comply  with  the 
Judgment  of  the  superior  court  covering  the 
mattw  of  forfeiture. 

The  Judgmmt  will  be  affirmed. 

ELLIS,  O.  J.,  and  PARKER,  TVIJUER- 
TON,  and  WEBSTER,  JJ.,  concur. 

'  (101  Wash.  1) 

STATE  ex  rel.  SNOOK  v.  JURET,  Superior 

Court  Judge.    (No.  14662.) 
(Supreme  Court  of  Washington.   April  3,  1918.) 

1.  Appeal  and  Ebrob  ^=9571— Statkuent  op 
Facts— Ckbtot  CATION . 

Under  Rem.  Code  1915,  {  391,  requlrinK  the 
judge  of  the  trial  court  to  certify  a  statement 
of  fact  as  containing  all  the  material  facts 
"when  such  ie  the  fact"  s  judge  amoot  be  com- 
pelled to  certify  a  statement  as  containing  all 
material  facts,  where  such  is  not  tbe  case,  al- 
though the  opposing  party  has  propoc«d  do 
amendments  to  tbe  statement  notwithstanding 
section  389,  providing  that.  If  no  amendment 
shall  be  served  within  tbe  ame  limited  for  the 
filing  of  the  atatemoit  of  facte,  the  statement 
shall  be  deemed  agreed  to. 

2.  Appeal  and  Ebrob  «=3>60S^— Staiksient 
OF  Facts— AittSDMENT. 

Where  a  statement  of  facts  relative  to  an 
attorney's  allowance  of  fees  contained  70  type- 
written pages,  but  did  not  contain  all  the  facta 
material  to  the  issue,  the  judge  of  the  trial 
court  was  not  justified  in  strikmg  it  from  the 
record,  as  being  made  in  bad  faith,  without 
allowing  proponent  an  opportunity  to  amend 
the  statement  so  as  to  Include  all  material  facts. 

Department  1.  Orif^l  application  for  a 
mandate  by  the  state  of  Washington  <»i  the 
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relation  of  Ina  Hoffmaa  Snook,  to  compel 
John  S.  Jurey,  Judge  of  the  Superior  Court 
of  King  County,  to  certify  a  statement  of 
facts.    Writ  denied,  with  directions. 

Tucker  &  Hyland,  of  Seattle,  for  plalnUfl. 
Roy  K  Campbell  and  Doaworth  &  Todd,  all 
of  Seattle,  for  respondent, 

PARKER*  J.  The  relator,  Ina  Hoffman 
Snook,  seeks  an  order  and  mandate  from  this 
court,  requiring  the  d^endant  John  S.  Jorey, 
as  Judge  of  the  superior  court  of  King  coun- 

*  ty,  to  certify  a  statement  of  focts  as  pro- 
posed by  her  in  an  action  tried  and  prose- 
cuted to  final  judgment  upon  the  merits  In 
that  court,  Judge  Jurey  presiding,  from 
which  Judgment  she  has  appealed  to  this 
court 

The  action  Id  wblcb  the  relator  seeks  to 
have  settled  and  certified  the  statement  of 
facts  In  question  was  commenced  and  prose- 
cuted in  the  superior  court  for  King  county 
by  her  as  plaintiff  against  H.  B.  Kennedy 
and  eight  others,  Including  Carl  J.  Smith, 
as  defendants.  The  main  purpose  on  the 
part  of  relator  in  prosecuting  that  action 
does  not  ai^ear  in  the  record  before  us.  It 
appears,  however,  that  there  was.  In  some 
manner  Incidentally  involved  therein,  the 
question  of  the  amount  of  compensation 
Carl  J.  Smith  was  ^titled  to  for  services 
rendered  by  him  as  attorney  for  the  relator 

*  as  executrix  of  the  last  will  and  testament  of 
Josephine  E.  Kennedy,  deceased.  On  Augnst 
1,  1917,  a  Judgment  for  such  services  was 
rendered  in  that  action  in  favor  of  Carl  J. 
Smith  and  against  Ina  Hoffman  Snook  as 
executrix  of  the  last  will  and  testament  of 
Josephine  Kennedy,  deceased,  and  against 
the  estate  of- Josephine  Kennedy,  in  the  sum 
of  $6,000.  She  appealed  from  that  Judgment 
to  this  court,  and  thereafter  caused  to  be 
prepared,  filed,  and  served  upon  Carl  J. 
Smith  and  the  other  defendants  in  that  ac- 
tion her  proposed  statement  of  facts.  This 
staten^ent  was  proposed  as  a  statement  of 
all  the  material  facts  occurring  In  the  cause 
relnting  to  the  question  of  attorney's  fees 
claimed  by  Carl  J,  Smith,  as  was  evidenced 
by  the  proposed  certificate  attached  thereto 
to  be  signed  by  the  judge,  reading  In  part  as 
follows : 

"I  do  further  certify  that  said  statement  of 
facts  contains  all  of  the  material  fncta,  matters, 
and  proceedings  heretofore  occiirrinf;  in  ^aid 
mnse  in  the  matter  of  fittomey  fees  and  not 
already  a  part  of  the  record  herein,  and  that 
the  same  contains  all  the  facts,  matters,  and 
nroceediuM.  and  all  the  evidence  and  testimony 
intrndnced  nnon  the  trial  of  said  canse  in  the 
matter  of  attorney  fees.** 

*  Thereafter,  within  the  ten  days  prescribed 

by  section  389,  Rem.  Code,  for  proposing 
-amendments  to  proposed  statements  of  tact, 

Smith  moved  the  court  to  omipel  appellant, 
■this  relator,  to  file  a  complete  statement  of 

facts,  or  In  the  alternative  to  strike  her  pro- 
.posed  statement  of  facts,  and  also  objected 
:to  the  signing  of  the  statement  of  facts  as 


proposed;  that  Is,  objected  to  It  being  sign- 
ed as  a  statement  of  all  the  facts.  This 
motion  and  objection  was  based  upon  the 
ground  that  the  proposed  statement  did  not 
contain  all  of  the  facts  occurring  in  the 
cause  relating  to  the  matter  of  the  attor- 
ney's fees  in  question.  The  Judge  denied  the 
motion  both  as  to  compelling  her  to  prepare 
a  more  complete  statement  and  as  to  strik- 
ing the  iwopased  statement,  but  he  did  not 
then  sign  the  proposed  statement  as  either 
a  partial  or  full  atatonent  of  the  facts. 
Tbereafter  relator  caused  to  be  served  upon 
Smith  a  notice  that  she  would  apply  to  the 
Judge  to  certify  the  statement  as  proposed 
by  her.  The  matter  came  on  to  be  heard, 
when  Smith  renewed  bis  objection  to  the 
dgnlng  of  the  statement  as  proposed  upon 
the  ground  that  it  did  not  contain  all  of  the 
facts  occnrrlng  In  the  cause  relating  to  the 
matter  of  the  attorney's  fees  in  question. 
The  Judge  in  effect  sustained  this  motion, 
refusing  to  certify  the  statement  as  propos- 
ed, but  did  idgn  a  certiflcate  thereto  reading 
as  foUows: 

"I.  John  S.  Jurey,  one  of  the  Judges  of  tfae 
abore-entitled  cour^  sittlnR  in  department  No. 
5  thereof,  and  the  judge  before  whom  the  above- 
entitled  cause  was  tried,  do  hereby  certify  that 
the  matters  and  proceedings  contained  in  the 
foregoing  statement  of  facts  are  matters  and 
proceedings  occurring  in  said  cause,  and  the 
same  are  hereby  made  a  part  of  the  record 
herein. 

"Done  in  Oj>en  coart,  counsel  for  plaintiff  and 
defendant  being  present,  and  counsel  for  plain- 
tiff objecting  to  the  form  of  this  certificate,  this 
25th  day  of  January,  1918.  Exception  allowed 
to  plaintiff.  John  3.  Jurey,  Judge." 

A  copy  of  the  proposed  statement  as  cer^ 
tified  by  the  judge  is  before  us  attached  to 
the  application  for  the  writ  In  this  proceed- 
ing. It  cohtalns  70  ordinary  pages  of  type* 
writing,  and  It  appears  upon  Its  fiice  to  cover 
in  considerable  detail  and  quite  fully  the 
question  of  attorney's  fees  for  services  ren- 
dered by  Smith  to  the  estate  of  Josephine  E. 
Kennedy  and  relator  as  executor  thereof, 
though  we  cannot  tell  from  the  face  of  the 
statemCTt  Just  hoir  far  it  may  be  deficient 
as  a  statement  of  all  the  facts  occurring  In 
the  cause  relating  to  that  questlfm.  In  his 
retnm  and  answer  in  this  proceeding  the 
Judge  states  in  part  as  follows: 

"That  the  said  proposed  statement  of  facts, 
as  on  file  and  of  record  in  said  canse,  a  copy 
of  which  is  attached  to  the  application  for  the 
alternative  writ  of  mandate  herein,  does  not 
contain  all  of  the  material  facta,  matters,  and 
proceedings  heretofore  occurring  in  said  cause, 
but  contains  only  a  part  of  the  material  facts, 
matters,  and  proceedings  occurring  therein  re- 
specting the  attorney's  fees  of  the  said  Carl 
J.  Smith  as  aforesaid.  That  At  the  trial  of 
said  cause  the  said  Carl  J.  Smith,  H.  B.  Ken- 
nedy, and  P.  S.  Norton  testified  at  great  length 
concerning  the  actual  services  performed  by 
the  said  Carl  J.  Smith  as  attorney  for  the  ex- 
ecutrix of  the  estate  of  Josephine  E  Kennedy, 
deceased,  and  for  the  estate  of  Josephine  E. 
Kennedy,  which  testimony  was  relevant  aa-i 
material  upon  the  issue  of  the  amount  of  at- 
torney's fees  which  should  be  allowed  the  said 
Carl  J.  Smith  for  the  services  aforesaid.  That 
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the  evidence  giren  hj  the  aboTe-mentioned  wit- 
nesses ifl  not  contained  in  the  proposed  state- 
ment of  facts  on  file  and  of  record  in  said 
cause,  nor  is  it  any  part  of  the  record  therein. 
That  to  require  affiant  to  certify  that  the  said 
proposed  statement  of  facts  on  file  in  said 
cause  contains  all  of  the  material  facts,  mat- 
ters, and  proceedings  heretofore  occumog  in 
said  cause  in  the  matter  of  said  attorney's  fees 
and  not  already  a  part  of  the  record  herein, 
and  all  the  evidence  and  testimony  introduced 
upon  the  trial  of  said  cause  in  the  matter  of 
said  attorney's  fees,  would  be  requiring  affiant, 
as  a  judge  of  the  superior  court  of  King  coun- 
ty, to  certify  to  something  affiant  and  said 
court  knows  not  to  be  true,  bat  false  and  mis- 
leodinif.  Furthermore,  affiant  states  that  at 
the  trial  of  said  cause,  as  is  shown  by  the 
agreement  of  counsel  made  in  open  court  and  as 
set  forth  on  pages  S  and  9  of  the  proposed 
statement  of  facts,  all  of  the  testimony  in  the 
above-entitled  cause  was  to  be  considered  by  the 
court  in  fixing  and  determining  the  value  of  the 
services  or  amount  of  the  attorney's  fees  of  the 
said  respondent,  Carl  J.  Smith;  that  all  of 
the  testimony  as  aforesaid  was  thereby  made 
relevant  and  material  thereto." 

There  Is  nothing  In  the  record  before  ub 
Indicating  that,  at  or  prior  to  the  fiigoing  of 
the  statement  as  above  Indicated,  connael  tar 
relator  was  by  the  judge  given  any  oppor- 
tunity to  furnish  such  additions  thereto  as 
would  make  it  a  statement  of  all  the  facts 
occurrli^  In  the  cause  relating  to  the  at- 
torney's fees  Ip  question.  We  tliink  we  may 
assume  fr<mi  the  record  and  the  statements 
of  counsel  at  the  hearing  In  this  court  that 
no  such  <^portunity  was  by  the  judge  given 
to  counsel  for  relator. 

[1]  The  first  qnesttoii  fi>r  our  consldera* 
tlon  is,  Was  It  the  duty  of  the  Judge  to  cer> 
tlty  the  statement  oa  proposed;  that  is,  to 
certify  it  as  a  statement  of  all  of  the  facts 
occurring  In  Uie  caose  relating  to  the  attor- 
ney's feoi  In  question,  In  fa.ce  of  the  objec- 
tions of  counsel  for  Smith  in  whose  favor 
the  Judgmmt  was  rendered,  notwithstanding 
no  amendments  were  projfaaed  in  his  behalf? 
As  at  present  advised,  we  think  we  are  com- 
pelled to  proceed  upon  the  theory  that  the 
statement  as  proposed  did  not  contain  all  the 
facts  occurring  In  the  cause  relating  to  the 
attorney's  fees  in  question.  Counsel  for  re- 
lator contend,  however,  that  such  fact  is  of 
no  controlling  force  here,  since  no  amend- 
ments were  pri^sed  in  behalf  of  Smith,  and 
that  therefore  the  statement  as  proposed  be- 
came in  effect  an  agreed  etatemoit  (tf  all  the 
facts  occurring  In  the  cause  relating  to  the 
attorney's  fees  in  question. 

Section  389,  Rem.  Code,  does  seem  to  make 
a  statement  of  facts  to  which  no  amendments 
are  proposed  an  agreed  statement  of  facts, 
and  seems  to  contemplate  that  the  trial 
Judge  shall  certify  It  as  such,  and  this  we 
think  Is  ordinarily  the  case.  But  we  do  not 
think  this  means  that  a  trial  Judge  Is  legally 
bound  to  certl^  a  proposed  stat^ent  of 
facts  as  containing  all  of  the  tacts  occurring 
In  the  cause  not  already  a  part  of  the  record 
therMn,  when  he  knows  that  such  is  not  the 
fact  and  the  opponent  of  the  party  proposing 


such  statement  objects  to  tt  Doing  so  certi- 
fied.  In  section  391,  Rem.  Code,  we  read: 

"The  judge  shall  certify  that  the  matters  and 
proceedings  embodied  in  the  bill  or  statement, 
08  the  ease  may  be,  are  matters  qnd  proceedings 
occurring  in  the  cause  and  that  the  same  are 
thereby  made  e  part  of  the  record  therein;  and, 
when  guoh  it  the  fact,  he  shall  further  certify 
that  the  same  codtains  all  the  material  facts, 
matters  and  proceediags  heretofore  occurrii^  in 
the  cause  and  not  already  a  part  of  the  record 
therein,  or  (as  the  case  may  be)  sach  thereof  as 
the  parties  have  agreed,  to  be  all  that  are  ma- 
terial  therein." 

We  italicize  the  words  of  this  section  to  be  . 
particularly  noticed.  This  language  nega- 
tives the  Idea  that  the  mere  failure  to  pro- 
pose amendments  compels  the  certifying  of 
a  statement  of  facts  as  containing  all  of  the 
facts,  when  obJectl(m8  to  so  certl^lng  it  are 
made  by  the  <H;>poneot  of  the  one  proposing  it, 
though  he  may  offer  no  amendmoits,  and 
the  trial  Judge  knows  that  it  does  not  con- 
tain all  the  facts.  Plainly  a  statement  of 
fticts  proposed  by  a  paity  as  containing  all 
the  facts,  which  is  objected  to  bj  the  oppos- 
ing party  upon  the  ground  that  It  does  not 
omtaln  all  the  facts,  is  not  an  agreed  state- 
ment of  all  the  facts. 

In  State  ex  rel.  Sndth  t.  Park»»  Jndg^  9 
Wash.  608,  88  Pac.  U6,  there  was  inTolved 
a  Bltnatioil  somewhat  like  that  here  involv- 
ed: A  st&tement  of  facts  was  pr<vosed  tqr 
a  party  to  which  statement  amendments 
were  prapoaeA  by  his  t^poneut,  and  wbdcb' 
amendments  were  accepted  by  the  pn^toslng 
party.  Tliis,  under  section  S88,~Bem.  Code, 
which  was  then  the  law  (Utws  1803,  p.  115), 
apparently  made  It  an  agreed  statemoit  of 
facts.  Counsel  for  the  proposing  party  in- 
sisted that  the  Judge  should  then  certify 
the  statement  as  containing  ell  the  facts  oc- 
curring In  the  cause  not  already  a  part  of  the 
record  therein.  Th\a  was  objected  to  by 
counsel  for  the  opposing  party,  though  no  ob- 
jection was  offered  to  the  certifying  of  the 
statement  as  containing  matters  "occurring 
in  the  cause."  This  the  judge  offered'to  do, 
refusing  to  certify  that  the  stat«nent  con- 
tained all  the  facts.  It  was  sought  by  man- 
damus In  this  court  to  compel  the  Judge  to 
certify  the  proposed  statement  of  facts  as 
containing  all  the  facts.  In  denying  the  writ 
and  disposing  of  the  application  therefor. 
Judge  Stiles,  speaking  for  the  court,  said: 

"Section  11  of  chapter  60,  Laws  1S93,  p. 
lis,  is  appealed  to  by  the  relators  as  sustain- 
ing their  contention  that  when  a  statement  baa 
been  proposed,  and  amendments  are  made  and 
accepted,  the  engrossed  statement  and  amend- 
ments are  to  be  taken  as  an  agreed  statement 
of  all  the  material  facts,  and  must  be  so  certi- 
fied by  the  judge.  But  the  error  of  this  con- 
struction is  apparent  from  the  present  case. 
The  statute  does  not  contemplate  that  a  trial 
judge  shall  be  called  upon  to  certify  to  this 
court  as  true  what  he  knows  to  be  not  true." 

There  have  be«i  Bome  decisions  rendered 
since  then  which  may  seem  to  htdd  that  it  ts 
the  legal  duty  of  a  trial  Judge  to  certify  a 
statement  of  facta  which  has  beea  agreed 


Digitized  by 


W«Bb.) 


STATB  JUBBT 


1017 


upon  by  cotmsel  far  all  parties,  according  as 
It  is  agreed  to  be  a  partial  or  a  fnll  state- 
ment,  wbetber  such  agreement  Is  an  express 
one  or  one  arising  from  Implication  of  law 
upon  a  failure  to  propose  amendments,  upon 
an  acc^tance  of  proposed  amendments,  or 
upon  a  failure  to  object  to  certifying  of  such 
statement  aa  containing  all  the  facts.  But 
tbls  court  lias  never  receded  from  the  holding 
above  quoted  from  in  State  t.  Parker,  to  the 
extmt  of  eren  suggesting  that  It  la  tha  legal 
duty  of  a  trial  Judge  to  certify  to  a  state- 
ment of  facts  as  containing  all  the  facts, 
over  the  objections  of  (he  opponent  of  the 
one  propralng  the  statement,  when  the  trial 
Judge  knows  that  the  statement  aoo^t  to  be 
so  certlfled  does  not  In  fact  contain  all  the 
facts  occnrrlns  In  the  cause  and  nt^  already 
a  part  of  the  record  therein.  We  cannot  say 
that  Judge  Jurey  failed  in  bis  legal  du^ 
when  he  refused  to  certify  the  statement  of 
foots  as  proposed;  that  Is,  as  contalnli^  all 
the  facts  occurring  in  the  cause  rdatlng  to 
the  attorney's  fees  of  Carl  J.  Smith  In  ques- 
tion. 

[2]  What  we  have  said  so  far  might  seem 
to  call  for  our  denial  of  the  writ  and  order 
pnyed  for  by  relator  and  the  giving  of  no 
further  consideration  to  her  rights  In  the 
premises.  However,  since  this  is  an  original 
proceeding  In  this  court  and  Is  invoked  in  aid 
of  our  appellate  Jurisdiction,  we  think  we 
are  not  confined  to  the  mere  question  of  com- 
pelling the  certifying  of  the  statement  of 
facts  as  proposed,  but  that  it  Is  our  duty  to 
grant  relator  such  relief  as  the  facts  pre- 
sented entitle  her  to,  looking  to  the  fair  pres- 
entation of  her  appeal  in  this  court.  Coun- 
sel for  relator  express  a  willingness  to  sup- 
ply any  deficiency  in  the  statement  of  facts 
proposed  by  her,  in  order  to  make  It  a  state- 
irent  of  all  the  facta.  If  It  be  held  not  to  con- 
tain all  the  facts  In  Its  present  condition. 

Now,  unless  It  clearly  appears  that  counsel 
for  relator  proposed  and  sougbt  the  certifying 
of  the  statement  of  facts  as  containing  all 
the  facts  relating  to  the  attorney's  fees  In 
question.  In  bad  faith  and  in  an  attempt  to 
cast  upon  Smith,  the  Judgment  creditor,  the 
burden  of  supplying  a  statement  of  some  con- 
siderable portion  of  the  facts  relating  to  his 
attorney's  fees  in  order  to  make  It  a  state- 
ment of  all  the  facts,  we  think  the  Judge 
should  not  have  limited  bis  decision  to  the 
bare  question  of  whether  or  not  the  state- 
ment as  proposed  contained  all  the  facts,  but, 
having  concluded  that  the  statement  did  not 
contain  all  the  facts,  should  have  given  re- 
lator opportunity  to  supply  such  deficiencies 
with  directions  as  to  what  should  be  so  sup- 
plied; and  not  until  after  reasonable  oppor- 
tuoity  and  neglect  on  the  part  of  the  relator 
to  so  supply  such  deficiencies  should  a  cer- 
tificate as  asked  for  by  her  have  been  finally 
denied.  It  appears  here  that  a  statement 
of  all  the  facts  occurring  In  the  cause  relat- 
ing to  the  attorney's  fees  In  question  is  nec- 


essary to  review  the  Judgment  appealed  from 
in  the  manner  relator  desires  to  have  that 
Judgment  reviewed.  So,  when  a  certificate 
to  that  effect  was  floally  denied  by  the  Judge,  ' 
such  denial  was  in  effect  the  striking  of  tiie 
statement  of  facts  as  proposed,  in  so  far  as 
its  benefit  to  her  upon  appeal  Is  concerned. 
We  adhere  to  the  rule  that  a  party  propos- 
ing a  statement  of  facts  cannot  cast  up<m  bis 
opponent  the  burden  of  furnishing  any  con- 
siderable portion  of  a  statement  through 
prcvoaed  amendments;  but  that  does  noc 
mean  that,  simply  because  a  proposed  state- 
ment of  all  the  facts  does  not  contain  all  the 
fftcts*  it  shall  be  cast  aside  by  the  trial 
Judge  and  a  certificate  therrto  as  such  finally 
refused  witiiout  giving  an  c4>portunltiy  to  the 
one  pnvosing  it  to  aupidy  sucSi  deflcieudeB 
as  the  Judge  may  dean  necessary  to  render 
it  such  that  be  can  truthfully  certify  to  it  as 
containing  all  the  facts.  In  Stato  ex  reL 
rowler  V.  Steiner,  61  Wash.  289,  98  Paic.  608, 
Judge  FuUerton,  speaking  for  the  court, 
made  the  following  pertinent  observations 
touching  this  question: 

*^e  procedure  Iiereln  provided  for,  It  will 
be  noticed,  does  not  contonplate  tbe  practice 

of  moving  to  strike  tlie  statement  of  facts 
merely  because  it  does  not  conform  to  what  the 
adverse  party  may  deem  a  proper  or  correct 
statement.  The  remedy  the  statute  gives  him 
is  tbe  right  to  propose  such  amendmnits  as 
will  make  the  statement  a  proper  and  correct 
statement  of  the  facts  of  the  case,  and  io  all 
ordinary  cases  this  la  the  adverse  party's  sole 
remedy  for  a  defective  or  imperfect  statement 
But  it  is  equally  plain  that  it  was  not  the  pur- 
pose of  the  statute  to  require  the  adverse  party 
to  furnish  the  entire  or  any  considerable  portion 
of  tbe  statement,  and  the  appellant  should  not 
be  permitted  to  compel  him  to  do  this,  either 
designedly,  or  by  omissions  made  through  inad- 
vertence. If,  therefore,  there  is  a  serious  omis- 
sion in  the  proposed  statement,  or  if  the  pro- 
posed statement  is  not  in  a  form  tbe  court  may 
deem  proper,  the  party  proposing  it  should  him- 
self be  required  to  supply  the  defect.  But  the 
proper  practice  to  accomplish  this  end  is  not 
to  strike  the  proposed  statement.  Such  a  prac- 
tice will  in  most  cases  denrive  the  party  of  his 
right  to  perfect  his  appeal,  and  consequently 
deprive  him  of  a  subatantial  part  of  that  reme- 
dial justice  guaranteed  by  the  Constitution  and 
laws  of  tbe  state.  The  better  practice  is  to 
give  the  party  an  opportunity  to  correct  the 
defects  and  supply  the  omissions  pointed  out,, 
and  strike  the  statement  only  wlien  be  refuses 
to  comply  with  the  court's  order.  The  state- 
ment snoDld  be  stricken  in  the  first  instance 
only  wbere  it  is  manifest  that  the  party  pro- 
posing it  has  been  guilty  of  bad  faith  or  such 
gross  negligence  as  will  amount  to  bad  faith; 
the  remedy  should  not  be  invoked  where  there 
has  been  an  attempt  in  good  faith  to  comply 
with  the  statute." 

We  note  from  statements  made  in  the 
Judge's  return  in  this  proceeding  that  he  ex- 
pressed the  opinion  that  counsel  for  relator. 
In  furnishing  the  statement  of  facts,  did  not 
propose  it  as  a  statement  In  good  faith  of 
all  the  facts  relating  to  the  attorney's  fees  in 
question.  If  we  have  correctly  gathered  the 
view  of  tbe  trial  judge  upon  the  question  of 
good  faith,  we  conclude  that  we  cannot  con- 
cur in  his  view  upon  that  question  In  the 
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light  of  the  record  before  ns.  The  qneatlon 
of  attoniey's  fees,  for  which  judgment  waa 
rendered  In  f&ror  of  Smith,  seems  not  to 
*  have  beeo  the  main  Issue  In  the  case  upon 
trial,  and  It  seems  to  us  that  we  have  In  this 
record  euoagh  facts  to  warrant  us  in  con- 
cluding that  there  was  reasonable  ground  for 
difference  of  opinion  as  to  how  much  of  the 
facts  occurring  upon  the  trial  of  that  case 
related  to  the  question  of  the  attorney's  fees 
for  which  Judgment  was  rendered  in  Smith's 
favor.  We  may  adopt  the  trial  Judge's  view 
that  the  statement  of  facts  as  proposed  by 
relator  did  not  contain  all  of  the  facts  re- 
lating to  that  question,  yet  we  do  not  think 
that  the  statemrat  as  proposed  was  so  far 
deficient  that  the  trial  Judge  was  warranted 
In  treating  it  as  a  statement  proposed  in  bad 
faith  with  an  intent  to  cast  upon  Smith  the 
burden  of  supplying  the  defldendes  tbrongh 
amendments.  This  being  true,  we  think  that 
the  trial  Judge  should  not  have  finally  de- 
termined that  the  statement  at  fiicts  as  pro- 
posed should  be  cast  aside  entirely  as  a  tvo> 
posed  statement  of  all  of  the  focts,  tnit  that 
he  should  have  gtvea  the  relator  an  <v>por- 
tunity  to  supply  sn<A  deficiencies  as  would 
make  It  a  statement  of  all  the  focts  muA 
as  the  Judge  could  truthfully  certify  to  be 
such. 

While  we  deny  a  peremptory  writ,  requir- 
ing the  Judge  to  certify  the  statemmt  oi 
facts  as  proposed,  in  Its  present  condition 
we  direct  that  the  Judge  now  fumliA  to  re- 
lator a  reasonable  opportunity  and  time  to 
prepare  such  additions  to  the  statement  as 
will  make  a  statement  of  all  the  facts  occur- 
ring in  the  cause  relating  to  the  attorney's 
fees  in  question  not  already  a  part  of  the  rec- 
ord therein,  and  that  the  Judge  designate  in 
a  general  way  the  particulars  wherein  the 
statement  as  proposed  is  deficient,  to  the 
end  that  counsel  for  relator  may  know  what 
is  required  in  that  behalf. 

ELLIS,  C.  J.,  and  PDLLERTON,  WEB- 
STER, and  MAIN,  JJ..  concur. 

(lOO  Wash.  974) 
O'BRIEN  v.  INDUSTRIAL  INSURANCE 
DEPARTMENT.   (No.  14429.) 
(Supreme  Court  of  Washington.  April  3,  1918.) 

1.  Appeal  akd  Ebbob  «=»544<2)— Absence  of 
Statement  op  Facts— Extent  of  Rkview— 

FiNOINOB.  .  „ 

The  brlngiag  up  of  a  case  on  the  fiodings 
of  the  court  below  without  a  statement  of  fact 
raises  but  one  question,  which  is  whether  the 
findings  sustain  the  judgment 

2.  Appeal  and  Ebbob  «=»931(1)  —  Pbesump- 
■noN— Fin  dings— Evidence. 

All  inteodments  and  inferences  are  to  be 
taken  in  favor  of  the  findings  of  the  court  be- 
low, and  it  mnst  be  presumed  that  there  was 
evidence  to  sustain  the  findings. 

3.  Master  and  Sebvant  «»417{6)  —  Wobk- 
uen's  Compensation  Act  —  PBEsmiraow 
ON  Appeal— Kmplotmbnt  in  Wabbhouse. 

Under  the  Workmen's  Compttisatlon  Act 


(Rem.  Code  191S,  H  8604-^1  to  6604-32),  in- 
cluding docks  and  wharves  with  the  enoinerated 
extrahazardous  employments,  and  on  findings 
that  the  emplojer  was  carrying  on  a  general 
public  warehouse,  do(^,  and  wfaarf  business  and 
that  deceased  was  a  watchman  in  the  warehouse 
put  to  work  by  the  foreman  having  cliarge  of 
it  and  the  employer's  plant,  and  oo  a  stipola- 
tioQ  that  the  work  was  extrahazardous,  it  will 
be  inferred  that  the  dock,  wharf,  and  warehoose 
was  a  single  structure  or  plant,  or  that  if  tbej 
were  separate  that  they  were  so  operated  as  to 
make  one  business,  or,  if  only  a  warehouse,  that 
the  employment  was  extrahazardous;  either 
theory  entitling  the  widow  of  the  decreed  em- 
pIoy6  to  recover. 

4.  Mastkb  and  Sebvant  «s9417(&)— Wobe- 
uen's   Coupenbation  Act  —  Fuhdb  vob 
Patheht  or  Claiub. 
On  the  holding  that  the  warehouse  might  or 

might  not  be  within  the  terms  of  the  act,  de- 

E ending  upon  its  character,  and  tliat  a  ware- 
ouse  Duilt  over  a  dock  or  wharf  may  be  a 
structural  oart  of  the  dock  or  wharf,  it  will  be 
presumed  Uiat  a  fund  is  or  would  be  collected 
out  of  which  the  claim  of  the  widow  of  an  em- 
loy6  killed  in  such  warehouse  could  be  satia- 


S.  BfAffTEB  AND  SEBTAHT  ^9^0— WoKEKEN'S 

Coupenbation  Act— Appeal— Attobnst's 
Fees. 

The  right  of  a  litigant  to  recover  attorney's 
fees  frun  an  opposing  party  is  a  statutory  right, 
and,  though  Rem.  Code  191S,  iS  6604—20,  re- 
lating to  appeals  from  the  orders  of  the  Indos- 
trial  Insurance  Conmiission  to  the  superior 
court  allows  the  recovery  of  an  attorney  s  fee, 
yet,  in  the  absence  of  any  statute  authority,  nei- 
ther the  superior  court  nor  the  Supreme  Court 
can  allow  such  fees  upon  an  appeal  from  the 
superior  court  to  the  Supreme  Court. 
FuUerton  and  Main,  JJ.,  dissenting. 

En  Banc  Appeal  frmn  Superior  Court, 
King  County;  Walter  H.  French,  Judge. 

Proceeding  under  Workmen's  Compensa- 
tion Act  by  Emma  O'Brien,  widow  ot  BdKrt 
O.  O'Briai,  to  obtain  compensation  ftor  bis 
death,  opposed  tqr  the  Virginia  Street  Dotik  & 
Warehouse  Company,  employer.  The  claim 
was  rejected  by  the  Industrial  Insurance 
Commission,  and  on  appeal  to  the  saperior 
court  there  was  a  Judgment  allowing  tbe 
claim,  and  the  Industrial  Insurance  Depart- 
ment appeals.   Modified  and  affirmed. 

W.  V.  Tanner  and  Howard  Waterman, 
both  of  Olympla,  for  appellant.  Geo.  H. 
Rummens.  Jay  C.  Allen,  and  E.  L.  Wienir,  all 
of  Seattle  for  resfKmdent 

CHADWICK,  J.  Robert  C.  O'Brien  was 
accidentally  killed  while  In  the  employ  of  the 
Virginia  Street  Dock  &  Warehouse  Company. 
His  widow,  the  respondent,  presented  to  the 
Industrial  Insurance  Commission  a  claim 
for  compensation  under  tbe  Workmen's 
Compensation  Act.  The  claim  was  rejected 
by  the  commission,  whereupon  the  respond- 
ent appealed  from  the  order  of  rejection  to 
the  superior  court  of  King  county.  That 
court  entered  a  Judgment  allowing  the  claim 
and  the  commission  appeals  to  this  court,  as- 
signing as  errors:  (1)  That  the  claimant  is 
not  entitied  to  compensation  because  the  de- 
cedent was  killed  while  workli^  in  a  ware- 
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house,  which  character  of  work  Is  not  extra- 
hazardous within  the  meaning  ot  the  Work- 
men's Compensation  Act;  and  &)  that  the 
allowance  of  the  conditional  attorney  fee  is 
unwarranted  by  the  etatote. 

The  case  is  before  us  upon  the  flndlnga  of 
fact  made  by  the  trial  court  and  Uie  cour 
elusions  of  law  cbmwn  therefrAn;  the  evi- 
dence on  which  the  findings  are  based  not 
being  in  the  record.  Hie  findings  oi  fact  fol- 
low: 

"I.  That  OD  the  4th  day  of  June,  1916,  the 
Virginia  Street  Ihjck  &  Warehouse  Company 
was  a  corporatlm  engaged  in  conducting  and 
carrying  on  a  genend  pnbUe  warehouse  do<^, 
and  wharf  operation  business  in  the  city  of 
Seattle,  state  of  Washington,  and  in  storing  and 
handling  therein  goods,  wares,  and  merchandise 
of  other  people  and  the  general  public  for  hire, 
in  which  said  dock,  warehouse,  and  wharf  op* 
eraticm  it  ased  and  operated  power-driven  ma* 
diinery  in  conducting  and  carrying  on  its  said 
business. 

"IL  That  on  the  3d  day  of  June,  1916,  the 
said  cori>oration  directed  one  David  W.  West 
as  its  agent  to  procure  for  said  corporation  a 
watchman  to  work  in  and  guard  its  said  ware- 
house during  the  following  day,  and  that  pursu- 
ant to  such  direction  the  said  David  W.  West 
sought  out  Robert  C.  O'Brien  and  requested 
bim  to  call  at  the  office  of  said  corporation  at 
its  said  plant  on  the  morning  of  the  following 
day,  to  wit,  on  Sunday,  the  4th  day  of  Jnne, 
1916,  for  the  purpose  of  entering  the  employ 
of  said  corporatioQ  in  said  capacity,  and  that 
about  7  o'clock  on  said  Sunday  morning  the 
Raid  Robert  C.  O'Brien  reported  at  the  said  of- 
fice of  said  corporation,  and  was  then  and  there 
at  said  time,  by  the  foreman  of  said  corpora- 
tion, who  was  in  charge  of  the  said  plant  of  said 
corporation,  placed  at  work  as  a  watchman  in 
charge  of  the  warehouse  of  said  corporation's 
aforesaid  plant,  and  was  by  said  foreman  di- 
rected to  report  to  him,  the  said  foreman,  at 
stated  intervals  with  reference  to  his  said  work, 
and  thereupon  the  said  O'Brien  went  into  the 
said  warehouse  and  commenced  to  perform  serv- 
ices under  said  employment. 

"III.  That  the  said  West  was  in  no  wise  en- 

Eaged  in  the  business  of  operatiog  said  ware- 
ouse,  and  bad  no  control  or  direction  over  the 
method  or  manner  In  which  the  said  O'Brien 
should  perform  his  services,  but  said  services 
were  to  be  performed  and  were  performed  by 
the  said  O'imen  under  the  order  and  direction 
of  the  officers  and  agoits  of  the  said  corpora- 
tion. 

"IV.  That  at  the  trial  of  this  cause  it  was 
stipulated  between  the  attorneys  for  the  respec- 
tive parties  in  open  court  that  the  services  and 
work  in  which  the  said  O'Brien  was  engaged 
were  of  extrahazardous  nature,  and  were  such 
as  to  bring  him  within  the  terms  of  the  Work- 
men's Compensation  Act,  in  event  he  was  in 
fact  employed  by  and  working  for  the  said  cor- 
I>oratloo,  but  it  was  not  conceded  by  the  attor- 
ney for  the  Industrial  Insurauce  Department 
that  the  said  O'Brien  was  employed  by  and 
working  for  said  corporation. 

"V.  That  shortly  after  said  O'Brien  went  to 
work  in  said  warehouse,  and  while  he  was  en- 
gaged in  the  line  of  the  work  for  which  he  was 
employed,  he  attempted  to  operate  a  power-driv- 
en elevator,  and  in  some  manner  not  disclosed 
by  the  evidence  started  the  elevator  in  operation 
and  was  caught  between  said  elevator  and  the 
floor  of  the  building  and  crushed  to  death;  he 
having  been  found  dead  about  four  hours  after 
he  entered  upon  the  discbarge  of  his  duties  un- 
der such  employment. 

"VI.  That  the  said  Robert  C.  O'Brien  left 
surviving  him,  liis  widow*  Emma  A.  O'Brien, 


and  one  son,  to  wit,  William  C*  O'Brien,  bom 
September  7,  1901. 

"VII.  Hat  within  the  time  limited  by  law 
the  said  corporaUon  reported  said  accident  and 
death  to  the  Industrial  Insurance  Department 
of  the  state  of  Washington.  That  within  the 
time  limited  by  law,  the  said  Emma  A.  O'Brien, 
widow  of  the  said  Robert  C.  O'Brien,  deceased, 
presented  and  filed  her  claim  in  writing  under 
the  Workmen's  Compensation  Act  with  the 
Workmen's  Oompensation  Commission  of  the 
state  of  Washington,  and  thereafter  her  claim 
came  on  regular^  to  be  beard  before  said  In- 
dustrial Insurance  Department,  and  upon  said 
hearing  the  said  Industrial  Insurance  Depart- 
ment made  and  entered  its  order  rejecting  her 
said  claim  in  its  entirety,  and  denying  her  any 
and  all  reliet 

"VIII.  The  court  finds  that  each  and  every 
statement  in  the  said  claim  so  presented  to  the 
said  Industrial  Insurance  Department  of  the 
state  of  Washington  by  the  said  Emma  A. 
O'Brien  was  and  Is  true. 

"IX.  That  after  the  rejection  of  her  said 
claim  by  said  Industrial  Insurance  Department, 
and  within  the  time  limited  by  law  tnereafter, 
the  said  Emma  A.  O'Brien,  being  a  resident  of 
King  county,  state  of  Washington,  duly  and 
regular^  appealed  to  the  superior  court  of  the 
state  of  Washington  in  and  for  King  county 
from  the  order  of  said  Industrial  Insurance  De- 
partment rejecting  her  said  dabn. 

"X.  The  court  further  finds  that  in  the  prose- 
cution  of  her  said  appeal  to  this  court  the  said 
Emma  A.  O'Brien  was  compelled  to  and  did  em- 

Eloy  said  attorneys  herein  named  to  prepare 
er  said  appeal  and  try  this  cause  on  said  ap- 
peal, and  that  the  judgment  herein  is  one  wfaidi 
will  reverse  the  decision  of  the  Industrial  In- 
surance Department  and  will  affect  the  accident 
funds,  and  that  a  reasonable  attorney  fee  to  be 
allowed  and  paid  to  the  said  attorneys  out  of 
the  administration  fand  for  the  trial  of  said 
cause  in  tbls  superior  court  is  $150;  and  the 
court  further  finds  that  in  event  this  cause  shall 
be  appealed  to  the  Supreme  Court  of  the  state 
of  Washington  by  the  said  Industrial  Insur- 
ance Department,  then,  in  such  case,  a  reason- 
able attorney  fee  for  the  services  of  said  attor- 
neys on  such  appeal  is  $100,  which,  in  event  of 
this  cause  being  affirmed  on  such  appeal,  shall 
be  payable  to  said  attorneys  out  of  the  adminis- 
tration fund." 

Shortly  after  the  judgment  of  ttie  superior 
court  was  rendered,  and  within  the  time  for 
aiveal,  this  court  handed  down  its  opinion 
in  the  case  of  State  v.  Powlra  &  Ca,  94 
Wash.  416,  162  Pac;  660.  We  held  that  a 
resolution  ta  the  commission  bringing  ware- 
houses wUhln  the  terms  of  the  Industrial  In- 
surance Act  was  not  vital  to  bring  a  private 
war^hose  ccmnected  with  a  mercantile  busi- 
ness under  the  law ;  there  being  no  showing 
that  empl<^nnent  In  such  a  warehouse  was 
either  hazardous  «or  extrahazardous.  Upon 
the  strength  of  that  opinion,  the  Attorney 
General  brings  up  this  case,  contending  that 
the  findings  ot  the  court  are  that  the  claim- 
ant was  Injured  In  a  warehouse,  and  for 
that  reason  no  recovery  can  be  had. 

It  is  recited  as  preliminary  to  the  findings 
of  fact  and  coDClusions  of  law: 

"A  jury  being  waived,  evidence  was  offered  by 
the  respective  parties,  and  the  case  was  argued 
by  attorneys  for  the  respective  parties  and  sub- 
mitted to  the  court,  and  the  court  being  fully 
advised  in  the  premises  makes  the  following 
findings  of  fact" 
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The  decree  of  the  court  recites  that  "evi- 
dence was  offered  bj  the  respectlTe  parties," 
etc. 

[1-S]  It  Is  setUed  by  a  Une  of  anthcMrlttes 
so  numerous  that  no  citation  of  than  Is  nec- 
essary that  a  case  brought  here  on  the  find* 
logs  of  the  court  below  without  a  statement 
of  facts  raises  but  one  question,  that  is, 
whether  the  findings  sustsin  the  Judgment 
But  it  Is  argued  that  the  findings  are  not 
sufficient,  or  suffldoitly  clear,  to  sustain  the 
judgment  of  the  court 

The  court  found  as  a  premise  for  all  other 
flodlogs  that: 

"The  Virginia  Street  Dock  ft  Warehouse  C3om- 
pan;  is  a  corporation  engaged  in  conducting  and 
corrjing  on  a  general  public  warehouse,  dock, 
and  wharf  operation  business  in  the  city  of 
Seattle,  state  of  Washington,  and  in  storing  and 
handling  therein  goods,  wares,  and  merchandise 
of  other  people  and  of  the  general  public  for 
hire,  in  wiiicQ  said  warehouse  and  dock  opera- 
tion it  used  power^riven  machinenr  in  conduct- 
ing and  carrying  on  its  business. 

In  finding  II  It  Is  made  to  appear  that  the 
work  that  the  deceased  was  called  upon  to  do 
was  that  of  a  watchman  in  the  warehouse 
of  the  corporation;  that  he  was  put  to 
work  "by  the  foreman"  who  had  "charge  of 
the  warehouse  of  said  corporation's  afore- 
said plant"  It  was  stipulated  by  the  par- 
ties that  the  work  was  extrahazardous,  and 
Is  so  found  by  the  court 

All  intendments  and  Inferences  are  to  be 
taken  in  favor  of  the  findings  of  the  court 
We  must  presume  that  there  was  evidence 
to  sustain  the  findings.  It  Is  admitted  that 
docks  and  wharves  are  within  the  terras  of 
the  act  The  court  has  found  that  the  Vir- 
ginia Street  Dock  ft  Warehouse  Company 
was  doing  a  general  public  war^ouse,  dock, 
and  wharf  operation  In  the  city  of  Seattle. 
From  these  findings  It  may  be  readily  In- 
ferred, and  as  we  conceive  tiie  law  It  Is  our 
duty  to  Infn-,  that  the  dock,  wharf,  and 
warehouse  was  a  single  structure,  or  plant 
or,  if  they  be  consld«red  as  separate  entitles, 
that  they  were  so  operated  one  with  the  oth- 
er as  to  make  one  business  or  c<mceni. 

To  hold  that  a  w^arf  or  dock  which  Is  cov- 
ered by  a  building  In  which  commodities  are 
stored  is  because  ct  that  fact  a  warehouse, 
and  ceases  to  be  a  dock  or  wharf,  would 
be  to  take  out  of  the  law  by  Judicial  decree 
the  greater  number  of  do<Hcs  and  warehous- 
es in  tbls  state.  It  would  be  to  emasculate 
the  act  of  its  provisions  declaring  employ- 
ment on  docks  and  warehouses  to  be  an  ex- 
trahazardous occupation.  This  holding  in  no 
way  trenches  upon  the  Powlea  Case.  We  did 
not  there  declare  that  every  warehouse  was 
to  be  exempted  from  the  operations  of  the 
act,  but  rather  that  the  commission  had  no 
authority  under  the  law  to  arbitrarily  de- 
clare employment  in  a  private  warehouse  to 
be  extrahazardous  when  the  order  of  the 
commission  could  not  be  sustained  either 


by  reference  to  the  lav,  or  by  psaof  of  the 
fact  It  la  fairly  within  the  findings 

that  the  warehouse  was  the  superstructure 
of  a  dock  or  whariV  and  the  waA  was  ex- 
trahazardous. 

It  may  be  said  that  the  findings  of  the 
court  are  top  meager  to  determine  whether 
the  warehouse  In  which  the  acddent  occurs 
red  was  of  such  a  nature  as  to  make  em- 
ployment ther^  eztralutzardous.  Bnt  this 
position  Is  not  tenable.  To  readi  It  we  would 
have  to  disassociate  the  w^rd  "war^ouse" 
from  the  finding  as  to  the  character  of  the 
business  which  was  carried  on  by  the  ''Dock 
ft  Warehouse  Company,"  and  rest  our  de- 
cision upon  the  word  "warehouse"  alone. 
We  are  not  privil^ed  to  do  this  under  the 
authorities.  We  must  take  all  of  the  find- 
ings with  their  reasonable  and  legitluiate 
Inference,  and,  when  so  taken  and  coupled 
with  the  stipulation  that  the  employment 
was  in  fact  extrahazardous,  we  are  com- 
pelled to  find  either  that  the  warehotise  was 
a  part  of  the  dock  and  wharf  structure,  or  if 
only  a  warehouse  that  the  employment  was 
extrahazardous.  Under  either  theory  of  the 
law  the  appellant  Is  entitled  to  recover. 

[4]  Counsel  urges  in  the  event  that  we 
sustain  the  finding  of  the  trial  court  do  fund 
Is  available  for  the  payment  of  the  clalns. 
But  this  contention  is  rested  upon  the  theory 
that  the  husband  was  injured  in  a  warehouse, 
that  warehouses  are  exempted  from  the  op- 
eration of  the  act,  and  for  that  reason  no 
fund  can  be  built  up  for  the  payment  of  such 
claims.  But  In  the  light  of  our  holding  that 
warehouses  may  or  may  not  be  within  the 
terms  of  the  act  depending  upon  their  char- 
acter and  use,  and  that  a  warehouse  built 
over  a  dock  or  wharf  may  be  a  part  of  the 
dock  or  wharf  either  on  account  of  the  union 
of  Its  structural  parts,  or  by  reason  of  its  use, 
we  think  there  Is  no  merit  In  the  contention 
of  counsel.  Docks  and  wharves  are  within  the 
act  by  its  terms,  and  warehouses  may  be,  so 
that  we  will  presume  that  a  fund  Is  or  will 
be  effected  out  ot  which  the  claim  can  be 
satisfied. 

[6]  On  the  second  question,  we  are  of  the 
opinion  that  the  court  erred  In  allowing  the 
conditlonal  attorney  fee.  The  right  of  a 
litigant  to  recover  hla  attorney's  feea  from 
the  opposing  party  is  a  statutory  right  It 
did  not  exist  at  the  common  law.  The  stat- 
ute cited  as  bearing  upon  the  question  (Rem. 
Code,  fi  6604r— 20),  relates  to  appeals  from 
the  orders  of  the  Industrial  Insurance  Com- 
mission to  the  superior  court  No  statute 
authorizes  the  allowance  of  attorney's  feea 
on  an  appeal  from  the  superior  conrt  to  the 
Supreme  Court.  There  being  no  statute 
granting  the  right  it  Is  beyond  the  power  of 
either  the  superior  court  or  this  court  to 
make  an  allowance  of  attorney's  fees  for  such 
an  appeal.  See  Boyd  t.  Pratt  72  Wash.  306, 
130  Pac.  371. 
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Witt  this  inodlflcatl(Hi  the  Judgment  Is  af- 
firmed. 

ELLIS,  O.  3^  and  MOUNT*  HOLGOMB, 
PARKER,  and  WEBS^R,  JJ.,  concnr. 

FULLERTON,  J.  (dissenting).  On  tl}e  first 
question  dlscossed  1^  the  majority  I  am  un- 
able to  concur  in  the  conclusion  reached. 
Whether  the  warehouse  in  which  the  acci- 
dent occurred  was  of  such  a  nature  as  to  ren- 
der Mnptoyment  thweln  extrahasardous,  the 
findings  of  fiict,  it  seons  to  me,  an  too  mea- 
ger to  determhi&  While  docks  and  wharres 
are  among  the  places  enumerated  in  the 
Wotlunen'a  Compensation  Act  as  extrahaz- 
ardous for  workmen  laboring  therein,  ware- 
houses are  not  If  a  warehonse  is  within  the 
act,  therefore,  it  la  because  of  some  special 
circumstance  making  work  therein  extrahaz- 
ardous, a  fact  to  be  determined  from  the  con- 
ditions surrounding  the  particular  case. 

'  Turning  to  tbe  finding,  and  disregarding 
for  the  moment  the  stipulation  mentioned 
in  the  findings,  nothing  is  found  to  Indicate 
that  this  warehouse  differed  In  its  opera- 
tion from  tbe  ordinary  warehonse  such  as 
was  under  contemplation  In  the  case  of  State 
V.  Powles  &  Co..  cited  by  the  majority.  True, 
the  court  found  that  the  corporation  own- 
ing the  warehouse  was  "engaged  In  conduct- 
lug  and  carrying  on  a  general  public  ware- 
honse, dock,  and  wharfage  operation  busi- 
ness *  •  •  and  in  storing  and  handling 
therein  goods,  wares,  and  merchandise  of 
other  people  and  the  general  public  for  hire," 
hut  this  is  not  a  finding  that  the  war^use 
was  so  closely  connected  with  the  dock  and 
wharf  as  to  be  an  inseparable  part  of  both  or 
elthef  ct  them.  The  finding  could  be  true, 
and  tbe  warehouse  be -not  connected  with  or 
form  a  part  of  ^ther  of  such  places.  The 
remaining  findings  lend  color  to  the  tact  that 
It  was  not  so  connected.  It  Is  found  that  tbe 
person  killed  was  employed  to  work  In  the 
warehouse,  not  the  warehouse,  dock,  and 
wharf,  and  that  he  was  killed  In  the  ware- 
house, not  on  either  the  dock  or  wharf,  im- 
plying a  separate  structure  rather  than  one 
connecting  with  some  other.  As  a  matter  of 
fact  it  was  not  so  connected.  In  the  first  ar- 
gument of  the  cause  It  was  stated  without 
contradiction  that  tbe  warehouse  was  across 
the  street  from  the  dock  and  wharf,  con- 
nected with  them  only  by  an  overhead  cover- 
ed tramway. 

It  was  found,  It  Is  true,  that  power-driven 
machinery  was  used  in  the  business,  and  that 
the  person  killed  was  killed  while  In  the 
act  of  using  a  power-driven  elevator,  but  as 
we  pointed  out  In  Remsnider  v.  Union  Sav. 
&  Tr.  Co.,  89  Wash.  87,  154  Pac.  135,  Ann. 
Cas.  1917D,  40.  the  Workmen's  Compensation 
Act  does  not  say,  nor  does  it  imply,  tbat  ev- 
ery place  In  which  power-driven  uiacliloery 
la  employed  Impresses  an  extrahazardous 


diaracter  <m  work  performed  tiierdn.  It 
hot  employs  tiie  drcumstance  of  the  presence 
of  powerdriven  machinery  with  a  number 
of  other  things,  some  one  or  more  of  whidt 
must  be  connected  with  or  concnr  with  the 
power-driven  machinery  to  Impress  the  place 
with  an  extrahazardous  character.  The  case 
is  authority  also  for  the  proposition  that  a 
power-driven  elevator  does  not  Impress  a 
place  with  an  extrahazardous  character. 

I  think  therefore  that  the  majority  are  In 
error  in  reaching  the  conclusion  from  the 
facts  found  that  the  place  in  which  the  per- 
son killed  was  employed  to  work  was  Im- 
pressed with  an  extrahazardous  character. 

The  trial  court  found  the  place  of  work 
extrahazardous  because  of  the  stipulation  of 
the  parties.  But  I  cannot  think  tbe  stipula- 
tion controlling  under  the'  peculiar  circum- 
stances of  tbe  case.  That  stipulation  and  its 
subsequent  Inadvlsablllty  arose  from  tbe  fol- 
lowing circumstances:  Prior  to  the  accident 
which  resulted  In  the  death,  the  commission 
by  resolution  sought  to  bring  within  the  op- 
eration of  tbe  Workmen's  Compensation  Act 
"all  firms  or  Individuals'  operating  storage 
warehouses,  or  warehouses  in  connection  with- 
mercantile  establishments,  whether  operated 
independently  or  In  connection  with  other 
businesses,"  and  required  the  owners  and 
operators  thereof  to  make  contribution  to  the 
accident  fund  at  the  basic  rate  of  2  per  cen- 
tum on  the  amount  of  their  respective  pay 
rolls.  At  the  time  of  the  happening  of  tbe 
accident,  and  at  the  time  the  cause  was  tried 
In  the  court  below,  the  commission  was  giv- 
ing full  force  and  effect  to  the  resolution, 
and  naturally  Its  counsel  did  not  suggest  the 
question  whether  the  work  in  which  the  per- 
son killed  was  engaged  fell  within  the  opera- 
tion of  the  C(nnpaisatlon  Act,  but  commenda- 
bly  stipulated  every  question  on  whidi  it  did 
not  desire  to  take  Issue.  Tbe  claim  for  com- 
pensation was  denied  by  the  commission  aa. 
another  ground,  namely,  that  the  person 
killed  was  not  an  employ^  of  the  warehouse 
company;  and  this  was  the  only  questlxm 
contested  at  the  trial.  Howew,  shortly  aft- 
er the  Judgment  was  entered,  this  court 
handed  down  its  opinion  In  the  case  of  State 
r.  Powles  &  Co.,  in  which  It  was  held  thai 
the  resolution  of  the  commission,  in  so  far 
as  It  was  sought  to  bring  within  the  opera- 
tion of  the  Compensation  Act  private  ware- 
houses operated  In  connection  with  a  mer- 
cantile business  the  work  In  which  was  not  In 
fact  extrahazardous,  was  beyond  the  powers 
of  the  commission.  The  effect  of  the  deci- 
sion was  to  introduce  a  new  element  into  the 
case.  If  the  warehouse  in  which  the  death 
occurred  fell  within  the  rule  of  the  case  cit- 
ed, the  accident  was  one  for  which  compeu- 
sation  could  not  be  lawfully  made  out  of  the 
funds  under  the  control  of  the  commission, 
and  it  found  Itself  burdened  with  a  Judgment 
with  the  possibility  of  no  funds  or  means  of 
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creating  a  fund  oat  ot  wbldi  tbe  obllgaUoB 

could  be  met 

It  Is  doubtless  the  general  rule  that  stip- 
ulations concerning  facts,  and  perhaps  stipu- 
lations concerning  mix^d  questions  of  law 
and  fact,  are  binding  where  private  interests 
are  iorolved,  and  cannot  afterwards  be  re- 
■  pudiated  or  questioned  when  the  effect  is  to 
set  aside  or  reverse  a  judgment  entered  on 
the  faith  of  the  stipulation.  But,  however 
general  the  rule  may  be,  I  do  not  think  it 
ought  to  be  controlling  In  litigation  of  this 
character.  The  Industrial  Insurance  Com- 
mission la  In  no  sense  a  private  litigant. 
Whatever  may  be  the  result  of  litigation  in 
which  It  Is  a  party,  It  as  an  entity  neither 
gains  nor  loses.  It  Is  but  the  representattve 
of  a  public  interest,  the  trustee  of  an  Invol- 
untary trust,  if  I  may  so  define  Its  functions, 
mirough  powers  Invested  in  It  by  legislative 
authority  It  collects  from  persons,  firms,  and 
corporations  engaged  !n  certain  businesses 
called  extrahazardous  funds  which  it  dis- 
burses to  workmen  employed  In  such  busi- 
nesses when  they  are  injured  in  the  course  of 
their  employment  Losses  caused  by  the  mls- 
talces  of  the  administrators  fall  upon  the  con- 
tributors thereto,  since  the  amount  paid  in 
by  them  Is  governed  by  the  amount  disbursed 
by  the  commission.  Since  these  payments 
are  involuntary,  and  since  tbe  commission  Is 
a  state  Institution,  not  tbe  private  employA  of 
the  contributors,  losses  caused  by  Its  mis- 
takes tdiould  not  be.  left  without  a  remedy 
where  remedy  Is  still  wltbin  the  power  of  the 
courts,  even  though  to  j^ve  relief  may  violate 
some  settled  policy  of  the  law  applicable  to 
Individual  litigants.  That  the  stipulation 
here  was  the  result  of  a  mistake,  and  a  par- 
donable one,  on  the  part  of  counsel  represent- 
ing the  commission,  needs  only  to  be  stated  to 
receive  sanction.  The  counsel  was  but  fol- 
lowing tbe  settled  policy  of  the  commtsslcm 
as  Indicated  in  tbe  resolution  mentioned. 

Nor  do  I  think  it  follows  from  my  conclu- 
sions that  the  resp<mdent  must  be  summarily 
dismissed.  If  the  place  In  which  her  hua- 
band  was  employed  to  work  was  extrahaz- 
ardous, she  Is  entitled  to  recover,  even  thongh 
a  warehouse  Is  not  among  the  extrahazard- 
ous places  especially  enumerated  In  tbe  stat- 
ute. The  act  (Rem.  Code,  {  6604—2)  pro- 
vides: 

"If  there  be  or  arise  any  extrahazardous  oc- 
cupation or  work  other  than  those  hereinabove 
enumerated,  it  shall  come  under  this  act  «  * 

If  therefore  It  can  be  shown  that  this 
warehouse  presented  an  extrahazardous  con- 
dition for  labor  engaged  therein,  either  be- 
cause of  its  situation,  Its  connection  with  an- 
other establishment,  or  for  other  causes,  the 
respondent  Is  entitled  to  compensation  for 
the  death  of  ber  husband  therein.  Tbe  death 
need  not  have  been  caused  by  the  hazards 
of  the  place.  It  is  sufBclent  If  It  occurs  in 
the  place  or  away  therefrom ;  the  person  em- 


ployed being  at  the  time  of  his  death  In  the 

course  of  his  employment 

"Workman  means  every  person  in  this  state, 
who,  after  September  30,  1911,  is  engi^ed  in  tbt 
employment  of  an  employer  carrying  on  or  con- 
ducting any  of  the  industries  scheduled  or  cl&sn* 
fied  in  section  6604 — 4,  whether  by  way  of  man- 
ual labor  or  otherwise,  and  whether  upon  the 
premises  or  at  the  plant  or,  he  being  in  the 
course  of  hia  employment  away  from  the  plant 
of  bis  employer."  Rem.  Code,  S  660i-3; 
Stertz  V.  Industrial  Ins.  Com.,  91  Wash.  588, 
158  Pac  256. 

If  It  be  said  that  the  clause  from  the  Com- 
pensation Act  quoted  la  not  self-executing, 
and  that  It  requires  some  action  on  the  part  of 
the  commission,  or  an  application  on  tbe  part 
of  the  owner  or  operator,  to  bring  within  the 
operation  of  tbe  act  businesses  not  within 
the  specific  enumeration  of  extrahazardous 
businesses,  but  which  are  actually  so,  we 
have  here  such  action  In  the  resolution  of 
the  commission.  Tha  action  uf  tlie  commis- 
sion as  evidenced  by  the  resolution  was  not 
in  itself  declared  void  by  the  case  of  Utate 
V.  Powles  &  Co.,  supra.  It  was  but  held  that 
the  commission  could  not  by  resolution  Im- 
press an  extrahazardous  character  on  work 
performed  In  a  particular  place  the  work  In 
which  was  not  In  fact  extrahazardous.  The 
resolution  can  therefore  operate  in  all  places 
therein  described  In  wtalcb  the  work  is  ex- 
trahazardous, a  fact  to  be  determined  from 
tbe  nature  of  tbe  work  carried  on  In  tbe  par- 
ticular place. 

The  respondent  then  having  only  a  possi- 
ble, not  a  dear,  right  to  ccmipensatlon.  the 
cause  should  In  Jnsttce  to  tbe  parties  con- 
cerned be  sent  Inu^  for  a  retrial,  not  sum- 
marily affirmed. 

On  tbe  second  question  I  agree  with  tibe 
conclusion  of  the  majority. 

MAIN,  J.  I  concur  In  tbe  views  expressed 
by  F0LLEBTON,  J. 


OOl  WaslL  61) 
KENNEDY  v.  BURR.    (No.  14433.) 
(Supreme  Court  of  Washington.   April  6, 191S.) 

1.  Appeal  ano   Erbob  ^=s1002  —  Vebdict 

BaSEO  on  CONFLICTINQ  EVIOENCE  —  Rk- 
TIEW. 

Tbe  case  having  gone  to  the  Jury  on  conflict 
ing  evidence,  the  verdict  is  condusive  of  all  the 
facts. 

2.  Evidence     «=s>215(5)    —  Declasatiohs 

AGAINST  INTEBEST— ADUISSIBIUTT. 
Id  action  for  deceit  against  defendant  ex- 
ecutrix, tbe  issue  being  whether  defendant  had 
falsely  misrepresented  fact  of  solvency  of  estate^ 
BO  that  plaintiff  bad  failed  to  file  claun,  defend- 
ant's  report  to  state  tax  commisslcm  was  compe- 
tent as  a  declaration  against  interest  snd  in 
rebuttal  of  her  statement  that  estate  was  bank- 
rupt. 

3.  Appeal  and  Erbob  «=3l051(l)— Adiosbion 
OF  Testimont— Habulbss  Ebrob. 

Conceding  that  report  of  defendant  ezeco- 
trix  to  state  tax  commissiun  was  incompetent 
on  issue  of  solvency,  defentUnt  was  not  preju- 
diced where  court's  order  of  solvency  was  also 
introduced ;  It  being  competent  to  prov^  prima 
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facie  at  least,  tbe  Isaae  of  solvency  of  ostate  to 
which  it  vaa  directed. 

4.  EvirancK   «s»183(l^  —  Secondabt  Btj- 

DENCK— FOUNDATIOM. 
Evidence  that  a  memorandam  to  the  effect 
that  the  note  involved  was  secured  by  an  assign- 
ment  of  a  mortgage  had  been  pinned  to  note  by 
maker  in  his  lifetime  was  incompetent  as  proof 
of  an  assignment,  in  the  absence  of  showing  that 
an  assignment  could  not  be  produced. 

5.  EXECCTOBS  AND  AdMINISTRATOBS  ^=^11^ 

AcTJOH  roB  Deceit— Evidence. 
If  plaintiff,  in  rdlanee  on  falsa  and  fraud- 
ulent representatioiis  of  defendant  executrix 
that  estate  was  bankrupt,  failed  to  file  a  claim 
against  the  estate  within  the  time  provided  by 
law,  defendant  was  liable  for  deceit.  • 

6.  Tbial  <s=3296(7)  —  Ikstbuctioks  —  Con- 

8TBUCTI0N. 
In  an  action  against  executrix  for  deceit, 
statement  in  an  instruction  that  it  was  defend- 
ant's duty  to  direct  plaintiff  to  file  a  sworn 
statement  against  said  estate,  when  considered 
in  connection  with  other  parts  of  tbe  instruc- 
tion, heM  to  mean  no  more  than  that  a  promise 
to  pay,  coupled  with  a  concealment  of  fact  that 
claim  should  be  presented,  was  a  circumstance 
which  might  be  considered  as  evidence  ot  de- 
ceit 

7.  EXKCUTOBS  AND  ADUNIBTBATOBS  «=>450— 

Deceit— Pbiua  Pacie  Case— "Solvency." 
In  an  action  against  defendant  executrix  for 
deceit,  consisting  of  statements  as  to  solvency 
leading  plaintiff  not  to  file  claim  against  estate, 
a  showing  that  estate  was  incumbered  did  not 
overcome  prima  facie  case  of  solvency;  "sol- 
vencjr"  meaning  an  excess  of  assets  over  liabil- 
ities ;  tbe  power  to  pay  debts  in  due  course. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Sol- 
vency.] 

8.  EXSCUTOBS  AND  ADUINISTBATOBS  <&S>4S(>— 

Action  fob  Deceit— Burden  of  Pboof. 
In  an  action  against  defendant  executrix  for 
deceit,  consisting  of  statements  as  to  solvency 
leading  plaintiff  not  to  file  claim  against  estate, 
the  burden  vas  on  defendant  to  show,  not  mere- 
ly incumbrances,  but  an  actual  state  of  insol- 
veacy  of  estate  to  defeat  plaintiff's  case. 

Department  2.  Appeal  from  Superior 
Cotirt,  King  County;  A.  W.  Frater,  Judge. 

Action  by  Nellie  Kennedy  against  Frances 
Burr.  Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

Corwlu  S.  Shank  and  H.  G.  Belt,  both  of 
Seattle,  for  appellant  James  R-  Chambera. 
of  Seattle  for  respondent 

CHADWICK,  J.  This  ia  an  action  for  de- 
ceit The  plaintiff  .  Is  the  holder  of  a  note 
made  by  Arthur  S.  Burr  in  his  lifetime^ 
Defendant,  surviving  wife  and  sole  devisee 
of  deceased,  was  appointed  executrix  of  the 
will  of  her  husband,  and  made  publication 
of  notice  to  creditors  on  May  10,  1914. 
PlftintifT  and  the  Burrs  had  been  friendly  to 
the  point  of  intimacy  for  several  years  be- 
fore Mr.  Burr's  death.  Plaintiff  had  loaned 
Burr  money  which  he  had  paid  back.  In 
October,  1014,  after  the  qualification  of  de- 
fendant as  executrix  she  paid  plaintiff  Inter- 
est amounting  to  $22.60,  and  asked  the  plain- 
tiff if  she  would  wait  for  the  principal, 
.which  plaintiff  agreed  to  do,  "If  that  would 
accommodate  her  in  any  way  I  would  be 


glad  to  wait"  bbjs  the  plaintiff.  In  the 
February  following  plaintiff  was  In  a  hospi- 
tal being  treated  for  an  Injury.  She  asked 
defendant  to  call  on  her.  The  note  was  a 
subject  of  conversation.  PlalntUTs  version 
of  the  conversation  Is  as  follows: 

"A.  We  talked  about  it.  I  asked  her  how  she 
was  fixed,  bow  Mr.  Burr  left  her,  and  if  he 
left  her  in  foirly  good  condition  as  to  finances 
and  she  said  that  she  was  nearly  crazy,  that  she 
was  almost  a  bankrupt*,  and  that  she  was  living 
on  10-cent  lunches  a  day,  and  I  know  I  laughed 
and  said  that  was  kind  of  bad  and  let  it  go 
at  that  Q.  Did  yon  or  did  you  not  believe 
those  statements?  A.  I  surely  believed  them. 
I  would  have  no  reason  to  disbelieve  Mrs.  Burr, 
because  I  ^ad  always  found  her  a  truthful  wo- 
man. I  believed  it  all.  I  was  sorrv  for  her 
to  think  she  had  to  live  on  10-cent  lunches  a 
day.  Q.  She  said  she  had  to  live  on  10-cent 
lunches  a  day?  A.  Yes,  sir.  Q.  What  effect 
if  any,  did  these  statements  have  upon  your 
failure  to  file  a  claim  against  the  estate?  A.  I 
thought  as  long  as  she  was  so  overworked  that 
I  would  let  it  go :  that  she  would  pay  me  when 
she  could,  as  her  husband  has  always  paid  what- 
ever he  owed  to  me.  If  I  had  heen  up  and 
around  I  would  have  looked  after  things  better." 

Defendant  promised  to  call  again.  Noth- 
ing was  done,  so  plaintiff  some  three  or  four 
months  thereafter  had  defendant  summoned 
by  telephone.  "Then  I  asked  her  again  if 
she  couldn't  do  something  for  me,  because 
my  hospital  bills  were  heavy  and  my  doc- 
tor's bill  heavy,  and  she  asked  If  I  would 
take  $25  a  month  and  I  said  that  would  be 
better  than  nothing,  but  I  could  do  more  If  I 
got  it  all  In  a  bunch  and  she  said  'I  will 
write  to  my  brother  in  New  Tork  and  see 
what  he  will  do  for  me.'  Q.  Was  anything 
said  about  the  estate?  A.  No,  sir;  the  es- 
tate was  not  mentioned.  I  said  that  if  it 
was  all  right  I  would  like  to  have  it  In 
one  sum,  but  she  said  *I  will  write  to  my 
brother  and  let  you  know  what  I  can  do.' " 

After  the  16th  of  May,  1915,  the  time  for 
filing  claims,  defendant  either  failed  or  re- 
fused to  cedl  upon  or  communicate  with 
plaintiff  in  any  way.  Plaintiff  wrote  a  let- 
ter saying,  among  other  things: 

"This  is  to  let  you  know  that  I  have  left  the 
hospital  and  am  out  to  my  friend's,  Miss  Dix* 
on's,  6535  Second  Ave.  N.  E.  I  was  very  tired 
of  the  hospital  and  besides  felt  as  tbo  must  cut 
expenses  as  you  know  twenty-five  dollars  a 
veek  for  fifteen  weeks  besides  your  other  ex- 

fenses  amounts  to  something.  Now,  dear 
riend,  I  should  love  to  have  you  do  something 
for  me.  Under  no  other  condition  would  I  do 
this,  but  I  simply  mast  have  some  money.  Now 
please  see  what  you  can  do  for  me.  My  tele- 
phone is  Kenwood  2490,  and  if  you  can  come 
Sut   •  • 

Plaintiff  rested  upon  her  assumption  that 
the  estate  was  bankrupt  and  defendant  was 
distressed  financially  until  some  time  there- 
after when  she  employed  counsel  to  look  Into 
the  estate.  Investigation  revealed  the  fact 
that  the  estate  had  been  anpraised  aa  (tf  tbe 
value  of  $26,071.30. 

This  action  was  brought  to  recover  dam- 
ages fixed  as  the  value  of  the  note  Defend- 
ant by  her  answer  admits  that  she  told 
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plaintiff  that  she  had  obtained  nothing  from 
the  estate  for  her  personal  use,  and  that  she 
was  Indulging  In  10-cent  lunches;  but  de- 
nies that  her  statements  were  false  and 
fraudulent,  or  ttiat  they  were  intended  to 
deceive. 

CI,  2]  The  case  went  to  the  Jury  on  con- 
flicting testimony.  The  Verdict  la  conclusive 
of  all  the  facts,  but  defendant  assigns  as 
error  the  ruling  of  the  court  admitting  In 
evidence  the  appraisement,  the  report  of  the 
executrix  to  the  state  tax  commission,  and 
Uie  order  of  solvency  made  by  the  court 
jrhen  the  will  was  admitted  to  probate.  This 
order  is  not  in  the  flies,  but  it  ^as  intro- 
duced at  the  trlaL  Counsel  seem  to  rest 
their  charge  of  error  upon  the  belief  Uiat  the 
issue  was  whether  the  estate  was  in  fact 
worth  a  sum  approximating  the  amount  of 
the  inventory,  whereas  the  issue  was  wheth- 
er defendant  had  falsely  misrepresented  the 
fact  of  solvency.  The  aK>ralsement  which 
was  accepted  and  returned  by  her  to  the 
state  tax  commission  was  competent  as  a 
declaration  against  interest  and  a  rebuttal 
of  her  statement  that  the  estate  was  bank- 
rupt 

[3]  But,  If  it  were  not  so,  defendant  Is  not 
prejudiced,  for  the  order  of  solvency,  being 
in  Itself  a  Judgment  of  a  court  of  general  Ju- 
risdiction, was  competent  to  prove  at  least 
prima  facie  the  Issue  to  which  it  was  direct- 
ed, that  Is,  the  solvency  of  the  estate. 

[4]  It  developed  on  the  cross-examination 
of  tbe  plaintiff  that  a  memorandum  had  been 
pinned  to  the  note  by  Burr  In  his  lifetime  to 
the  effect  that: 

*'Thi8  note  *  *  *  is  secured  by  an  assign- 
ment of  mortgage  for  with  accrued  inter- 
est, by  Charles  T.  McDonald,  said  mortgage  Is 
due  October  3^  1914,  and  Is  secured  by  Icit  6t 
block  5,  central  Seattle." 

The  court  rejected  this  offer  because  tbe 
defendant  had  not  pleaded  the  fact.  This  is 
assigned  as  error,  but  no  prejudice  resulted. 
It  was  not  competent  as  proof  of  an  assign- 
ment. In  the  absence  of  a  showing  that  the 
assignment  could  not  be  produced.  We  can 
hardly  hold  that  defendant  has  been  preju- 
diced by  a  rejection  of  the  memorandum, 
when  we  would  hold  as  a  matter  of  law  tbat 
tbe  memorandum  was  Incompetent  if  It  had 
been  admitted  over  objection. 

[5]  It  is  complained  that  the  court  erred 
in  Instructing  the  Jury  that  they  might  find 
defendant  liable  if  they  found  that  tbe  state- 
ments made  by  her  were  false  and  fraudu- 
lent, and  they  further  found  that  plaintiff 
relying  on  them  did  not  file  a  claim  against 
the  estate.  This  instruction  goes  to  the 
gravamen  of  the  case.  It  directs  the  mind 
of  tbe  Jury  to  the  controlling  Issue,  that  Is, 
whether  the  representations  were  false  and 
fraudulent,  and  whether  by  reason  thereof 
plaintiff  was  misled  to  her  damage.  The 
action  being  for  deceit,  and  not  upon  con- 
tract, the  Instruction  was  proper. 


[I]  Tbe  giving  of  the  ff^owlnc  ln8tructi<n 

is  assigned  as  error: 

"Yon  are  farther  Icatracted  tbat  the  defendant 
as  executrix  of  the  estate  of  Arthur  S.  Burr, 
if  you  find  trom  the  evidence  was  ncsotiating 
with  the  plaintiff  for  the  payment  of  the  note 
signed  bj  said  Arthur  S.  Burr  above  mentioned 
within  a  year  after  giviug  notice  to  creditors, 
viz.  on  tbe  16th  day  of  May,  1914,  U  tool  the 
defendant't  dnt\/  and  obligatioa  to  notify  and 
direct  the  ptaintiff_  to  fil»  a  sworn  claim  againtt 
taid  eatate,  she  being  the  execatrix  of  the  estate, 
and  if  yon  find  from  the  evidence  that  the  said 
defendant  did  so  negotiate  for  tbe  payment  of 
said  claim,  but  failed  to  so  notify  and  direct  the 
plaintiff  to  file  such  claim,  then  such  failure  it 
evidence  ■whkh  you  may  cmsider  in  connection 
with  other  evidence  in  tbe  case  that  defendant 
intended  to  defraud  plaintiff  out  of  her  said 
note  and  daimt" 

Counsel  lays  emphasis  upon  that  part  of 
the  InstructiOD  which  for  convenience  of  ar- 
gument we  have  Italldzed.  It  may  be  grant- 
ed that  the  Instruction  Is  Inapt  In  form,  but 
when  considered  with  the  first  condition  "It 
you  find  from  the  evidence  (defendant)  was 
negotiating  with  the  plaintiff  for  the  pay- 
ment of  the  note,"  the  Italicized  words  mean 
no  more  than  tbat  a  promise  to  iiay,  coupled 
with  a  concealment  of  the  fact  that  the  claim 
should  be  presented  as  a  claim  against  the 
estate,  was  a  circumstance  which  might  be 
considered  with  other  testimony  as  evidence 
of  deceit  In  the  light  of  the  issue  and  an 
actual  payment  upon  the  note,  the  instruc- 
tion does  not  mean  that  the  executor  is  un- 
der any  duty,  independent  of  the  facts  of 
the  case,  to  advise  the  filing  of  a  claim,  but 
ratber  that  he  may  be  held  as  for  deceit  If 
it  Is  shown  that  his  negotiations  for  payment 
had  gone  to  the  extent  of  holding  out  his 
own  promise^  although  it  may  not  be  bindlog 
In  law. 

[7,  8]  It  is  said  that  the  verdict  Is  exces- 
sive. The  court  instructed  the  measure  of 
recovery  as  the  amount  of  the  note  with  In- 
terest Counsel  contends  that  a  recovery 
could  not  in  any  event  exceed  the  amount 
that  the  estate  would  have  been  able  to  pay, 
and  inasmuch  as  It  is  not  shown  that  the  as- 
sets will  exceed  the  liabilities  on  final  settle- 
ment no  recovery  can  be  had.  Here  again 
counsel  falls  to  hold  fast  to  the  real  issue. 
The  contention  Is  based  on  tbe  assumption 
tbat  the  suit  is  against  the  executrix  and  Is  to 
be  paid  out  of  the  estate.  Solvency  has  a 
well-defined  meaning  In  law;  It  means  an 
excess  of  assets  over  liabilities;  tbe  power 
to  pay  debts  In  due  course.  It  is  true  tbat 
the  defendant  undertook  to  show  that  the  ea- 
tate  was  Incumbered,  but  this  did  not  over- 
come the  prima  facie  case.  The  burden  was 
on  defendant  to  show,  not  incumbrances 
merely,  but  an  actual  state  of  Insolvency  to 
defeat  plaintiff's  casa  This  she  not  only  did 
not  do,  but  fts  we  read  tbe  record,  adnrftlj 
avoided  doing. 

ELLIS,  C.  J.,  and  HOLCOMB  and  MOD^. 
J  concur. 
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D.  r.  BROAD,  Limited,  v.  ERICSSON 
CONST.  CO.    (No.  14617.) 
(Supreme  Court  of  WaBhington.  April  4, 18180 
Sales  «=s»77@>— Liabilitt  or  PuBciuaBB  nut 

KXCHANQE  AJID  DlSCOOKT. 
If  defendant  buyer  was  to  pay  for  the  tim- 
ber  in  Australia  and  not  in  the  Uuited  Statea 
and  in  American  money  and  stand  the  expenses 
of  making  anch  payments,  the  loss  of  exchange 
and  diaconnt  on  payments  made  must  be  borne 
by  it;  fixing  the  price  as  a  certain  number  of 
dollars  per  thousand,  plus  cost,  freight,  and  in- 
surance, being  merely  a  convenient  way  of  stat- 
ing the  price  in  American  money. 

Department  2.  Appeal  from  Superior 
Court,  King  County ;  R.  B.  Aibertson,  Judge. 

Action  by  B.  F.  Broad,  Limited,  against 
the  Erickson  Construction  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Alfirmed. 

Corwln  S.  Shank  and  H.  0.  Belt,  both  of 
Seattle,  for  appellant  Donwortb  &  Todd,  of 
Seattle*  for  respondent 

HOLOOMB,  J.  Tbla  action  la  one  to  re- 
cover a  balance  alleged  to  be  due  upon  the 
purchase  price  of  a  lot  of  Australian  hard 
wood,  sold  and  d^vered  respondent  to 
appellant  for  use  in  the  construction  of  a 
dry  dock  for  the  United  States  gorenunent 
at  Bremerton.  Upon  the  trial  of  the  Issues 
the  court  found,  in  substance:  (1)  That  re^ 
spondent  sold  and  dellTcred  to  appellant 
hardwood  timbers  at  on  agreed  price  of  $31,- 
242.4%  and  that  the  timbers  were  shipped 
from  Sidney,  Australia,  to  Bremerton.  (2) 
That  in  connection  with  such  shipments  re- 
qmudent  incurred  expenses  in  consular  in- 
voices and  cablegrams  in  the  amount  of  $25.- 
10,  which  expenses  according  to  the  general 
custom  of  the  trade  were  to  be  paid  by  the 
purchaser  or  consignee;  that  appellant  was 
indebted  to  respondent  In  that  amount.  (3) 
That  appellant  had  paid  $30,063.36  to  re- 
spondent and  that  there  was  a  balance  ow> 
ing  to  the  respondent  from  appellant  In  the 
sum  of  $1,204.23.  (4)  That  according  to  the 
agreement  between  appellant  and  respond- 
ent the  tlmbo^B  ordered  were  to  be  of  cexs 
tain  dimensions  as  modified  by  the  parties; 
that  all  of  the  timbers  so  ordered  except  20,- 
000  feet  were  up  to  the  dimensions  spedfled. 
(5)  That  the  20,000  feet  which  were  not  ac- 
cording to  the  dlmenstons  spedfled  could 
have  been  purchased  at  the  sum  of  $78  per 
thousand;  that  appellant  sold  the  20,000 
feet  for  $65  per  thousand.  (6)  That  appel- 
lant was  damaged  In  the  sum  of  $260  by 
reason  of  the  fact  that  20.000  feet  of  the 
timbers  were  not  up  to  the  dimensions  or- 
dered, leaving  a  balance  all  told  due  to  re- 
spondent of  the  sum  of  $1,124.65.  For  the 
last-mentioned  .sum  the  trial  court  gave  re- 
spondent judgment  against  appellant 

Appellant  excepted  to  the  findings  number- 
ed 3,  4.  6,  and  6,  and  the  conclusions  of  law 
In  conformity  therewitii  and  supporting  the 


Judgment  against  it  and  assigns  its  errors 
thereon.  All  of  these  assignments  Involve 
questions  of  fact  except  as  to  the  conclusions 
which  followed  the  findings.  We  have  care- 
fully examined  the  entire  record,  and  are 
of  the  opinion  that  the  evidence  supports 
the  findings  of  the  trial  court 

The  argument  of  appellant  upon  these  as- 
signments of  error  Is  considerably  Involved 
and  complicated,  but  we  think  the  Issues 
were  very  simple.  Ip  finding  No.  3,  for  In- 
stance, the  court  found  that  the  agreed  price 
of  the  timbers  amounted  to  $31,242.49.  This 
was  arrived  at  by  computing  the  price  of 
the  short  timbers  at  $65  per  thonsand  and 
of  the  longer  timbers  at  that  price  plus 
three  shillings  per  hundred  feet  extra,  with 
a  still  greater  price  on  a  few  extra  long 
timbers.  The  price  of  three  shillings  extra 
npon  long  timbers  appears  in  Invoices  made 
by  the  secretary  of  the  respondoit  company; 
but  Mr.  Erickson  himself,  the  presld^t  of 
appellant  company,  testified  that  there  was 
an  additional  price  to  be  paid  for  the  longer 
timbers  though  he  could  not  say  from  mem- 
ory how  much  It  was  in  dUference,  but  an 
increase  in  price  was  agreed  to.  This  In- 
creased price  on  the  longer  timbers  appeared 
In  each  and  every  invoice  and  bill  of  lading 
through  the  period  of  shipment  covering  a 
year  and  two  months,  and  no  objection  was 
made  when  the  excess  charge  was  first  made, 
or  thereafter,  untU  this  suit 

Objection  Is  made  to  the  allowance  of  the 
cost  of  consular  invoices  and  cablegrams.  It 
Is  conceded  that  the  duty  was  to  be  paid  by 
appellant  upon  the  arrival  of  the  shipments 
In  this  country.  The  consular  invoices  is- 
sued by  the  United  States ,  consular  ofllcer 
were  necessary  in  order  that  the  ahipmoits 
could  be  rec^ved  in  this  conntry  and  lor 
the  payment  ot  doty.  While  tlwre  was  a 
dispute  as  to  whether  tiie  timbers  were  to  he 
shipped  f .  a  b.  Bremerton,  or  c.  i.  L,  that  is, 
cost,  insurance,  and  frel^t  there  was  tes- 
timony justlQ^g  the  court  in  finding  that 
tlHs  shipments  were  to  be  made  cost  insure 
ance,  and  freight  and  the  insurance  and 
fright  were  Invariably  paid  by  prepaying 
upon  shipment  and  adding  it  to  the  cost  of 
the  timbers.  The  oUier  items,  consular  in- 
voices and  cablegrams,  were  included  in  cost, 
and  there  was  testbnony  that  that  was  the 
invariable  custom  in  shipments  trom  over* 
seas.  These  terms  would  Indude  consular 
Invoices  and  cablegrams  IncldeDtal  to  ship- 
ments as  well  as  insurance  and  freight 

The  contract  was  made  by  appella^nt  with 
the  Ehrlich-Harrlson  Company,  a  timber 
brokerage  concern  of  Seattle,  acting  through 
a  Mr.  Abbott  The  contract  was  for  the  ma- 
terials to  be  ordered  from  respondent  in 
Sidney,  Australia.  The  price  to  be  paid  was 
stated  In  American  money,  but  was  to  be 
paid  to  the  respond^t  in  Australia,  and  ap- 
pellant agreed  to  and  did  fnrnlsh  a  letter 
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of  credit  to  cover  the  f60  per  thousand 
which  was  to  be  paid  to  respondent  In  Aus- 
tralia. It  was  not  therefore  a  contract 
mode  between  two  parties  In  this  state,  but 
was  a  c<mtract  made  between  a  party  in  this 
state  and  a  party  in  Australia.  A  letter  of 
credit  which  appellant  authorized  Its  bank 
to  deposit  In  a  bank  in  Australia,  followed 
by  a  cablegram  and  a  letter  from  appellant's 
bank,  apparently  interpreted  the  understand- 
Ins  of  the  agree^Dent  between  the  parties  on 
the  part  of  appellant,  that  respondent  should 
receive  the  $60  per  thousand  feet  upon  ehlp- 
plng  documents  and  policy  of  Insurance,  in- 
clining consular  invoice  with  costs,  insur- 
ance, and  freight  added  to  the  cost  of  the 
timbers.  Tills  was  later  confirmed  by  letter 
from  appellant  to  the  bank  in  Sidney. 

The  third  asdgnmrait  of  error  assails  the 
fifth  finding  of  fact,  to  the  effect  that  appel- 
lant had  paid  no  part  €ft  tbe  sum  agreed  up- 
on except  the  sum  of  930jOeS.36,  leaving  a 
balance  due  and  owing  of  91,204,  based  upon 
the  contention  that  the  court  credited  appel- 
lant aa\y  with  the  proceeds  of  the  drafts  ne- 
^tiated  for  the  advance  payment  at  960  per 
thousand  converted  into  American  money  at 
the  current  rate  of  94.8665.  It  is  apparent 
that  all  tiiat  the  court  did  was  to  convert 
the  total  credit  of  money  paid  by  appellant 
in  Australia  in  English  money  into  American 
money  at  the  then  current  rate,  which 
amounted  to  the  sum  found  In  American 
money.  It  Is  claimed  that  by  this  move  ap- 
pellant lost  approximately  9293.39  by  reason 
of  exchange  and  discounts  on  the  payments 
made.  But  if  appellant  wias  to  pay  for  the 
timber  in  Australia  and  was  to  stand  the 
expense  of  making  such  payments,  that  Is, 
charges  and  discounts,  this  loss  of  exchange 
and  discounts  must  be  borne  by  It.  That 
was  one  of  tbe  costs  and  charges  contem- 
plated in  the  contract  entered  into.  It  Is  a 
contract  whereby  the  payments  were  to  be 
made  not  In  the  United  States  and  In  Amer- 
ican money,  but  In  Australia,  and  tbe  fixing 
of  the  price  at  $60  per  thousand,  plus  cost, 
freight,  and  Insurance,  was  only  a  conven- 
ient way  of  stating  the  price  in  Amerlcail 
money. 

As  to  the  claim  of  error  in  the  finding  of 
the  court  that  but  20,000  feet  of  the  timbers 
delivered,  Instead  of  46,626  feet,  were  too 
small,  and  in  finding  that  tbe  cost  to  the  ai>- 
pellant  of  buying  tbe  additional  lumber  was 
$1,560  Instead  of  $3,925.20,  the  amount  which 
appellant  paid  to  replace  the  shortage  In 
timbers,  the  evidence,  while  in  conflict,  jno- 
tlfied  the  finding. 

It  would  serve  no  useful  purpose  to  enter 
into  an  analysis  of  the  intricate  and  volum- 
inous evidence  pro  and  con  upon  these  points. 
Suffice  It  to  say  that,  while  the  court  might 
have  found  in  favor  of  appellant  upon  these 
qnestlons.  the  evidence  does  not  preponder- 
ate against  tbe  findings;  and,  while  It  is  true 


that  appellant  paid  $84  per  thousand  for  tbe 
timbers  which  it  procured  as  necessary  lo 
complete  its  order,  there  was  evidence  which 
would  have  Justified  the  trial  court  in  find- 
ing that  it  could  have  procured  the  timbers 
for  976,  while  the  trial  court  allowed  9T8 
per  thousand  for  the  20,000  feet  sliort 
Judgment  affirmed. 

BLLIS,  O.  J.,  and  UOUNT  and  CHAD- 
WIOK,  JJ„  concur. 


aOO  Wash.  667) 

HcKILLIP  V.  GRAXS  HARBOB  PUB.  OO. 
et  aL   (Mo.  14398.) 

(Supreme  Ooort  of  Wadiingtom.  April  3, 19180 

1.  IJBEI.  AND  SLAHDEB  <8s>7(1)— GBITZCISUIO 
CaNDIDATK  rOB  OmCK— WOBDB  IjIBXLOCS 

I'eb  Se. 

Under  Rem.  Code  1B15,  »  2424,  2425,  de- 
fiiUD^  libel,  paid  advertisement  stating  that 
candidate  for  couoty  superintendent  of  schools 
bad  waged  campaign  of  abuse  and  slander,  was 
diBqualitied  for  office,  and  bad  lied  about  au 
honorable  opponent,  and  that  bis  conduct  brand- 
ed bim  as  unworthy  of  the  office  he  sougbt,  and 
that  his  vicious  methods  should  be  disapproved 
of,  was  libelous  per  se,  especially  in  view  of 
section  4904,  making  false  assertions  in  elec- 
tions criminal,  since  such  advertisement  charged 
a  crime. 

2.  Libel  ako  Siandbb  «s»48(8)— "P^tileo- 

XD  COMICDNIOAIIOH"— C^mOIBlC  OV  CJAHDI- 
DATE. 

Such  article  was  not  privileged  under  sec- 
tion 2430,  Kem.  Code  1915,  providing  that  every 
communication  made  to  a  person  entitled  to  or 
concerned  therein  by  one  also  concerned  in  or 
entitled  to  make  it  shall  be  privileged,  since  de- 
murrers to  the  complaint  admitted  its  allegation 
that  the  article  was  false,  and  no  person  could 
be  interested  in  the  falae  d^amadon  of  a  can- 
didate. 

[Ed.  Note.— For  other  definiti<mSj  see  Words 
and  I:*hrasea,  First  and  Second  Senas,  Privileg- 
ed CommuDication.] 

3.  Libel  and  Slandeb  ®==>48(3)— Wob'  Li- 
belous Per  Se— Pbivilege. 

Such  advertisement,  if  privileged  at  all,  must 
be  justified  under  Rem.  Code  1915,  S  24^,  as 
a  true  and  fair  statement  published  with  good 
motives  and  (or  justifiable  ends,  when  honestly 
made  in  belief  'of  its  truth  and  fairness  and 
upon  reastmable  grounds  for  such  belief,  and 
consisting  of  fair  comments  upon  the  conduct 
of  any  person  in  respect  to  public  affairs  made 
after  a  fair  and  impartial  investigatioa. 

4.  Libel  and  Slandeb  <8=>48(3)— Words  Li- 
belous Per  Se— FBiviuras. 

Rem.  Code  1915,  i  4833,  permittii^  news- 
papers to  publish  paid  advertisements  conccrn- 
mg  candidacies  at  elections,  does  not  make  priv- 
ileged a  paid  advertisement  falsely  chaning  that 
a  candidate  has  waged  a  campaign  of  slander 
and  lies. 

Department  2.  Appeal  from  Superior 
Court,  Grays  Harbor  County;  Geo.  D.  Abel, 
Judge. 

Action  by  N.  D.  McKllUp  against  the  Grays 
Harbor  Publishing  Company  and  others. 
Judgment  dismissing  the  action  on  plain- 
tiff's refusal  to  pltsad  over  after  demurrer  to 
the  complaint  was  sustained,  and  plaintiff 
appeals.  Reversed. 
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O.  B£  Nelson,  of  Montesaiuh  for  appelUmt. 
Brldces  &  Broenra',  of  Aberdeen,  for  respond- 
ents. 

OHADWIOK,  J.  This  Is  a  dvll  action  for 
damages  arlstng  oat  of  the  publication  of  an 
alleged  libelous  article.  A  demurrer  was  In- 
terposed to  the  complaint  and  snstalned. 
The  plaintiff  elected  to  stand  upon  his  com- 
plaint and  Judgment  was  entered  dismissing 
the  action.  This  appeal  followed. 

The  complaint  alleges  in  substance  that 
the  resp<mdeiit  Grays  jHarbor  Publishing 
Company  Is  a  corporation  organized  and  ex- 
isting under  the  laws  of  this  state,  and  as 
such  Is  engaged  In  the  publication  of  the 
Aberdeen  Daily  World,  a  daily  newspaper  of 
general  circulation  throughout  the  state; 
that  the  respondent  W.  A.  Kupp  claims  to  be 
the  publisher  and  is  the  editor  of  such  paper, 
and  the  manager  of  the  respondent  corpora- 
tion; that  as  such  he  has  charge  of  the  ad- 
vertisements and  other  printed  matter;  that 
the  appellant  has  for  many  years  past  been 
a  teacher  In  the  public  schools  of  the  state; 
that  since  the  1st  day  of  July,  1902,  he  has 
held  a  life  diploma  issued  to  him  by  the 
state  of  Washington;  that  during  many 
years  past  he  has  been  acting  as  county  su- 
perintendent of  schools  for  Grays  Harbor 
county;  that  during  such  time  he  possessed 
the  confidence  of  his  friends  and  fellow  men; 
that  during  the  year  1916  he  was  "again"  a 
candidate  for  county  superintendent  of 
schools  for  Grays  Harbor  county,  both  In  the 
primaries  and  general  election;  that  on  the 
Cth  day  of  November,  1916,  the  respondents 
fenowlngly,  willfully,  and  mflllclously  pub- 
lished, or  caused  to  be  printed  and  publish- 
ed, of  and  concerning  the  respondent  person- 
ally and  as  a  teacher  and  candidate  for  of- 
fice, the  following  article  In  the  Aberdeen 
Dally  World : 

"(Paid  Advertisement). 

*'Faid  for  by  friends  of  T.  W.  Bibb.  Repub- 
lican Nominee  for  County  Superintendent  of 
Scboola. 

"We,  the  Uadersigned  voters  of  Grays  Harbor 
County,  l^reby  publicly  express  our  complete 
confidence  in  T.  W.  Bibb,  Bepublican  candidate 
for  Superintendent  of  Schools,  and  commend 
him  to  the  voters  of  this  county  aa  worthy  of 
their  support.  We  wish  also  to  publicly  de- 
nounce Uie  campaign  of  abuse  and  slander  be- 
ing waged  against  aim  by  N.  D.  McKillip,  hia 
opponent,  and  we  warn  all  loyal  friends  of  the 
public  schools  of  this  county  not  to  be  misled 
Uicreby,  Over  and  above  many  other  disqualifi- 
cations which,  in  our  judgment,  render  McKillip 
unfit  for  this  Important  office,  liis  conduct  in 
thus  waging  a  campaign  of  Blander  and  Uet 
against  an  honorable  opponent,  brands  him  a> 
Mnworthy  of  the  office  he  aeekt.  Let  all  true 
men  and  women  who  like  to  see  fair  play,  place 
the  seal  of  disapproval  on  McKillip's  vioiou* 
method*  by  roUying  to  the  suoport  of  that  clean 
and  deservine  young  man,  T.  W.  Bibb.  We 
vouch  for  his  noneaty  and  for  his  honor."  (Ital- 
ics ours.) 

The  article  purports  to  have  been  signed 
by  more  than  60  names  and  concludes  with 
the  words  "and  hundreds  of  others."   It  is 


further  alleged  that  the  charges  In  the  arti- 
cle quoted  are  false  and  untrue,  and  were 
known  to  be  such  by  the  respondents  at  the 
time  they  were  published;  that  the  publica- 
tion of  the  article  was  malldous  and  was 
Intended  to,  and  did,  expose  the  appellant  to 
hatred,  contempt,  ridicule,  and  obloquy,  and 
was  Intended  to,  and  did,  deprive  the  appel- 
lant of  the  benefit  of  public  confidence,  so- 
cial Intercourse,  and  the  respect  of  bis  friends 
and  the  electors  of  the  county;  that  T.  W. 
Bibb,  the  person  named  In  said  article,  was 
an  opposing  candidate  at  the  general  elec- 
tion of  1916;  that  the  appellant  did  not  at 
any  time  make  any  false  assertion  or  propa- 
gate any  false  report  concerning  Bibb  or  his 
candidacy  for  ofilce  which  had  a  tendency 
to  prevent  his  election  or  with  a  view  there- 
to; that  because  of  the  publication  of  said 
article  the  plaintUI  has  suffered  mental  an- 
guish, injury  to  his  feelings,  his  character, 
and  reputation;  that  he  has  been  deprived  of 
public  confidence,  the  respect  of  his  fellow 
men;  that  his  mental  and  physical  vigor 
were  thereby  impaired;  and  that  he  was 
"thereby  defeated  for  election  as  county  su- 
perintendent of  schools." 

The  appeal  presents  two  principal  ques- 
tions: (1)  Is  the  article  set  forth  libelous 
per  se?  (2)  Is  it  upon  Its  face  prlvlieged? 
These  questions  will  recdve  con^eratlon  In 
the  order  stated. 

The  demurrer  was  based  upon  two 
grounds:  (1)  That  the  complaint  does  not 
state  facts  sufildent  to  constitute  a  cause 
of  action;  and  that  the  article  set  forth 
Is  not  libelous,  and  that  the  publicaticm  of 
the  same  was  privileged. 

The  Code  (Rem.  g  2424)  provides  that : 

"Every    malicious    publication    by  writing 

*  *  *  which  shall  tend:  (1)  To  expose  any 
living  person  to  hatred,  contempt  ridicule,  or 
obloquy,  or  to  deprive  him  of  the  benefit  of 
public  confidence  or  social  intercourse;  *  •  • 
or  (3)  to  injure  any  person  *  *  *  in  his 

*  *  *  bnriness  w  oecopatiui,  shall  be  a  li- 
bd." 

Section  2425  provides  that  every  publica- 
tion having  the  tendency  or  effect  mentioned 
In  the  preceding  section  shall  be  deemed  ma- 
licious, nnless  justified  or  ezensed.  It  tnr^ 
ther  provides  that; 

"Such  publication  Is  justified  whenever  the 
matter  charged  as  libelous  charges  the  commis- 
sion of  a  crime,  is  a  true  and  fair  statement, 
and  was  published  with  good  motives  and  for 
justifiable  ends.  It  Is  excused  when  honestly 
made  in  belief  of  its  truth  and  fairness  and  up- 
on reasonable  grounds  for  such  belief,  and  con- 
sists of  fair  comments  upon  the  conduct  of  any 
person  in  respect  of  nublic  affairs,  made  after 
a  fair  and  impartial  investigation." 

Section  2427  provides  that: 
"Every  editor  or  proprietor  of  a  *  *  * 
newspaper,   •   *   *   and  every  manager  iA  a 

copartnership  or  corporation   by   which  any 

*  •  •  newspaper  •  •  •  is  isfeued.  is  charge- 
able with  the  publication  of  any  itaatter  contain- 
ed in  any  such   •   •   •   newspaper.   •   •  • 

[1]  I.  The  article  is  libelous  per  ee.  Byrne 
V.  Funk.  38  Wash.  BpG,  80  Pa(J.  772,  3  Ann. 
Cas.  647;   Lathrop  v.  Sundbe^,  60  Wash. 
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144,  104  Pac.  m  25  li.  B.  A.  (N.  S.)  881; 
Chambers  t.  Lelser,  43  Waafa.  285,  86  Pac. 
627.  10  Ann.  Cas.  270;  WUtod  t.  Stin  Pub- 
lishing Co.,  85  Wash.  003,  148  Pac.  774,  Ann. 
Cas.  1917B,  442;  Wolls  t.  "nmes  Printing  Co., 
77  Wash.  171,  13":  r'ac.  457;  Qulnn  v.  Review 
Pub.  Co.,  55  Wa8h.  69.  104  Pac.  181.  133  Am. 
St  Rep.  1016.  19  Ann.  Cas.  1077 ;  Llndley  t. 
Horton,  27  Conn.  58;  State  v.  Eeenan,  111 
Iowa,  286,  82  N.  W.  792;  Upton  T.  Hnme, 
24  Or.  420.  33  Pac.  810,  21  L.  R.  A.  493,  41 
Am.  St.  Rep.  863;  RUey  v.  Lee,  88  Ky.  603, 
11  S.  W.  718,  21  Am.  St.  Rep.  858;  Belknap 
V.  Ball,  83  Mich.  583,  47  N.  W.  674,  11  L.  R. 
A.  72,  21  Am.  St.  Rep.  622;  Danville  Demo- 
crat Pab.  Co.  V.  McClure.  86  111.  App.  432; 
Colby  V.  Reynolds,  6  Vt  489,  27  Am.  Dec. 
674;  25  Cyc.  336;  18  Am.  &  Eng.  Encyc.  of 
Law  (2d  Ed.)  920. 

In  Byrne  v.  Funk,  sapra,  It  was  held  that 
a  published  article  charging  one  with  being 
(a)  a  "liar  and  a  poltroon"  was  libelous  per 
se, ,  and  that  a  charge  Imputing  a  criminal 
offense  or  moral  delinquency  to  a  public  of- 
ficer was  libelous.  In  the  Lathrop  Case,  a 
publlcatlwi  which  insinuated  that  the  appel- 
lant was  not  a  reputable  physician  and 
classing  him  with  criminal  practitioners, 
patent  medicine  fakirs,  quacks,  etc.,  was 
held  libelous.  In  the  Quinn  Case  it  was  held 
that  charging  the  respondent,  an  officer  hold- 
ing by  appointment,  "with  being  a  part  of 
the  system  of  Jobbery  and  graft  in  the  man- 
agement of  dty  contracts"  was  libelous  per 
se.  In  the  Llndley  Case  It  was  held  that  a 
publication  charging  the  plaintiff  with  being 
a  "liar"  was  libelous.  In  State  v.  Eeenan 
the  court  said  that  any  charge  which  is  with- 
in the  definition  of  the  statute  is  libelous. 

The  appellant  contends  that  the  article 
charges  him  with  the  commission  of  a  crime 
under  the  provisions  of  Rem.  Code,  S  4964, 
which  provides: 

«  •  «  «  jjop  gjjau  any  pprson  at  any  such 
election,  knowingly  and  willfully,  make  any 
false  aEsertion  or  propagate  any  false  report  con- 
cerning any  person  who  shall  be  a  candidate 
thereat,  which  shall  have  a  tendency  to  prevent 
his  election,  or  with  a  view  thereto,  and  if  any 

Serson  ahall  be  guilty  of  any  act  forbidden  or 
eclared  to  be  unlawful  by  this  section,  he 
shall  be  deemed  and  taken  to  be  guilty  of  a  mis- 
demeanor, and  on  conviction  thereof  shall  be 
punished  by  a  fine  and  '  imprisonment,  or 
both.   •   •  •" 

We  think  this  view  Is  sound.  The  charge 
that  ai^ellant  waged  a  campaign  of  "slan- 
der and  lies"  against  his  opponent,  and  that 
his  method  of  campaign  was  "vicious,"  is 
equivalent  to  the  charge  that  he  knowingly 
and  wlllfuUy  made  false  assertions  against 
his  opponent  with  a  view  to  prevent  his 
election.  The  article  clearly  charges  the 
appellant  with  moral  delinquency.  The 
charge  in  effect  is  that  he  unlawfully  lied 
about  an  honorable  opponent.  To  a  man  of 
normal  sensibilities  this  Is  a  most  grievous 
charge.  That  it  tended  to  deprive  the  ap- 
pellant "of  the  benefit  of  public  confidence" 
Is  not  open  to  doubt,  because  houest  men 


Instinctively  shun  a  liar.  This  court  has 
uniformly  held  that,  forasmuch  as  damage* 
In  this  class  of  cases  are  only  compensato- 
ry, malice  la  not  a  necessary  element  of  the 
cause  of  action.  Bjrrne  v.  Funk,  supn; 
.Wilson  V.  Sun  Publishing  Co.,  supra. 

[2]  II.  Is  the  article  on  its  face  privileg- 
ed? The  respondent  asserts  that  It  is  "at 
lease  qualifiedly  privileged"  under  the  pro- 
visions of  Bern.  Code.  {  2430,  whltdi  pro- 
vides : 

"Every  communication  made  to  a  person  en- 
titled to  or  concerned  Id  such  communlcatkui, 
by  one  also  concerned  in  or  entitled  to  make  it, 
or  who  stood  in  such  relation  to  the  former  as 
to  offer  a  reasonable  ground  for  supposing  his 
motive  to  be  hmocen^  shall  be  preaamed  not 
to  be  malicious,  and  shall  be  termed  a  priv- 
ileged commnnicatioD." 

The  argument  Is  that  It  Is  privileged  be* 
cause  .it  is  addressed  to  the  electmn  and 
baa  reference  to  the  candidacy  of  the  appet- 
lant  for  an  ^ectlve  office.  Tixe  complaint 
charges  that  the  article  Is  folse  and  was 
kno\vn  to  be  false  by  the  reiqwndents  at  the 
time  that  It  was  published.  This  is  admit- 
ted by  the  demurrer.  It  would  pass  the 
limit  of  common  sense  to  hold  that  the  elec- 
tors are  "entitled  to  or  concerned  in"  the 
willful  defamation  of  the  character  of  a 
candidate  for  public  office  or  that  any  per- 
son Is  "concerned  In  or  entitled  to  make 
it."  Nor  can  It  with  reason  be  said  that 
the  respondents  "stood  In  such  relation  to 
the  former,"  that  Is,  to  the  electors  as  to 
offer  a  reasonable  ground  for  supiraslng 
their  motives  to  be  Innocent.  In  Interpret- 
ing this  section  we  must  keep  in  mind  tho 
facta  pleaded,  that  is,  that  the  charge  was 
made  knowing  It  to  l>e  false. 

In  State  v.  Sefrit,  82  Wash.  520,  144  Paa 
725,  In  commenting  upon  this  section  of  the 
Code,  the  court  said  that  It  is  but  a  statu- 
tory declaration  of  the  general  doctrine  ot 
qualified  iwIvUege  "which  exists  Independ- 
ent of  any  statute."  Referring  to  Rem. 
Code,  i  2425,  the  court  aftid  that  the  gener- 
al rule  of  privilege  had  not  been  enlarged 
by  the  statute,  "which  merely  adds  the  de- 
fense of  excuse  to  that  of  Justification  which 
existed  at  common  law."  The  court  further 
said,  speaking  of  section  2430,  that  it  "af- 
fords no  Immunity  to  a  publisher  of  a  news- 
paper for  the  publication  of  matter  libelous 
per  se  different  from  that  which  it  affords 
to  any  other  person,"  and  that  "the  general 
rule  of  privilege  Is.  we  believe,  correctly  in- 
terpreted by  this  court  in  Byrne  v.  Fuak. 
supra,"  where,  quoting  from  18  Am.  ft  Eng. 
Encya  of  Law  (2d  Ed.)  1041.  the  rule  la  tbn* 
stated: 

"The  offldal  acti  of  public  oOetn  may  law^ 
fully  be  made  tho  subject  of  fair  comment  and 
criticism,  not  only  by  the  press,  but  by  mem- 
bers of  the  public.  But  the  prevailing  rule  ia 
that  chaises  imputing  a  criminal  offense  or 
moral  delmguency  to  a  public  officer  canno^ 
if  false,  be  privileged,  though  made  in  goou 
faith,  and  this  though  the  charge  relates  to  an 
act  of  the  officer  In  the  dtsdiarge  ct  his  official 
duties." 
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Id  Dauphlny  v.  Bubne,  1S3  OaL  767,  96 
Pac.  880,  126  Am.  St.  Rep.'  136,  it  was  held 
that  a  publication  was  libelous  which  charg- 
ed that  one  who  was  a  candidate  for  re- 
election as  a  councilman,  and  who  had  op- 
posed granting  a  franchise  to  a  railroad 
company,  voted  for  the  franchise  after  say- 
ing to  the  company  that  if  it  would  purchase 
groceries  ft-om  him,  he  would  vote  for  It 
Answering  the  argument  that  It  was  privi- 
leged under  the  provisions  of  a  section  sim- 
ilar to  section  2430,  the  court  said: 

"This  privilege  must  be  confloed  to  statemeutB 
of  tbe  truth,"  and  that  then  ia  "no  privilege  of 
publication  under  the  Code,  or  general  law, 
wbich  will  exempt  one  from  responribOity  for 
fabehood." 

The  court  further  said  that  the  "r^uta- 
tioQ  and  character"  of  a  candidate  for  pub- 
lic office  ''are  as  ma<^  entitled  to  protectloD 
against  false  accusation  when  lie  Is  a  can- 
didate for  office  as  at  any  other  time";  that 
"his  talents-  and  qualifications  for  tbe  office, 
*  *  *  bis  fitnlts  or  rices,  tn  so  far  as 
they  may  affect  his  offldal  character  may 
be  freely  {tlscussed;**  that  *^e,  public  has 
an  interest  In  knowing  the  truth  about 
those  who  occiQty  or  seek  pabtic  office,  but  i 
it  has  DO  Interest  in  having  telsehoods  con-  j 
cemlng  them  disseminated."  I 

Id  Wilson  T.  Sun  PuUishiDg  Co..  86  WadL  I 
503,  148  Pac.  774.  Ann.  Cas.  1917B,  442,  the 
court  said:  I 

"At  common  law,  of  which  the  statute  la  mere-  ! 
ly  declaratory,  the  truth  of  a  libelous  cbarpe, ' 
uiough  no  defense  id  a  criminal  prosecution  for 
hbel,  was  usually  a  complete  defease  in  a  civil 
action  for  damages.'* 

The  foUowlng  cases  announce  a  l^e  view: 
General  Market  Co.  r.  Post-Intelligencer  Co., 
96  Wash.  6T6, 166  Pac.  482;  Upton  t.  Hume, 
24  Or.  420,  83  Pac.  810,  21  L.  R.  A.  498,  41 
Ana.  St  Bep.  863.  In  17  B.  C.  L.  366.  the 
rule  is  thus  stated: 

"Nor  as  a  rule  does  any  privilege  attach  to 
the  publication  of  accusations  against  public  of- 
ficers *  *  *  calculated  to  bring  public  offi' 
cers  into  contempt"  I 

The  object  of  the  privilege  accorded  to 
pobUshed  comments  upon  public  officers  or 
those  seeking  public  office  Is  to  inform  the 
electorate  of  the  fltuess  or  unBtness  of  those 
falling  within  either  class.  To  permit  the 
publication  of  a  falsehood  concerning  a  can- 
didate for  office  wbich  either  chaises  bim 
with  the  commission  of  a  crime  or  with  be- 
ing morally  depraved  would  be  subversive  of 
the  very  purpose  from  which  the  privilege 
springs.  The  press  is  allowed  a  large  lib- 
erty In  commenting  upon  the  character  and 
fitness  of  a  candidate  for  puMlc  office.  This 
liberty,  however,  does  not  give  It  free  license 
to  promulgate  falsehoods. 

[3]  The  article  upon  its  face  is  not  priv- 
ileged. Whether  It  is  privileged  presents  a 
mixed  question  of  law  and  fact  The  re- 
spondents may,  if  tbey  can,  Justify  or  excuse 
tbe  publIcatl(MD  imder  the  provisions  of  Rem.  | 
Code,  t  2425,  and  not  otherwise.  { 

£4]  It  la  next  asserted  that  being  a  paid ; 


advertisement  it  Is  privileged  under  the  pro- 
visions of  Rem.  Code,  §  4833.  But  a  reading 
of  this  section  will  disclose  that  It  was  not 
Its  purpose  to  enlarge  the  liberty  of  the  press 
but  to  take  from  it  many  privileges  wliich  It 
had  theretofore  enjoyed  and  freely  exercised. 
It  deals  with  the  subject  of  paid  advertise- 
ments, and  makes  it  unlawful  for  a  news- 
paper to  support  or  advocate  the  election  or 
defeat  of  any  candidate  at  any  primary  elec- 
tion for  a  consideration,  provided  that  the 
publisher  of  a  newspaper  may,  subject  to 
named  restrictions,  publish  any  matter,  arti- 
cle, or  artides,  "advocating  the  election  or 
defeat  of  any  candidate,  •  •  *  and  re- 
celviDg  from  sudi  person  not  a  candidate  a 
considuati<m  ther^r,"  If  It  plainly  appears 
that  the  article  is  a  "paid  advertisement" 

Adde  from  the  Question  of  privilege,  there 
is  nothing  In  the  statute  (section  4833)  which 
permits  the  dtseosslon  of  the  merits  or  de- 
merits of  a  candidate  for  office  under  the 
caption  of  a  "paid  advertisement"  that  In  any 
way  counteracts  the  virility  of  ^e  law  to 
protect  a  man  in  his  good  name  or  fam&  If 
in  the  beat  of  partisan  politics  a  Ubel  la  pub- 
lished, those  who  give  It  currency  must  still 
Justify  or  excuse.  The  fact  that  the  libel  Is 
published  In  a  newspaper  and  paid  for  by  a 
third  party  makes  no  exemption  in  favor  of 
the  press  for  as  said  In  Biley  v.  Lee,  88  Ky. 
603. 11  S.  W.  713.  21  Am.  St  Rep.  358: 

"The  press  is  under  tbo  same  restraints.  As 
said,  the  ^vamen  of  Itbel  consists  in  its  pub- 
lication.   If  it  be  said  tbe  conductors  of  newa- 

Eapers  may  publish,  as  an  advertisement,  what 
as  been  written  by  others,  the  answer  is  that 
tbe  conductors  of  the  paper  are  presumed  to 
know  that  tbe  writing  is  an  attack  upun  tbe 
character  and  reputation  of  another,  which  no 
one  has  tbe  right  to  make  unless  the  truth  of 
charge  actually  exists,  and  its  publication  in  the 
newspaper  not  only  gives  the  charge  a  more  ex- 
tended circulation  but  gives  it  a  permanent 
lodgment  in  tbe  memory  of  tbe  living,  and  It 
may  be  reproduced  when  all  else  concerning  th« 
person  has  been  forgotten.  Continuing  the  par- 
allel: If  the  citizen,  for  wages,  sboold  proclaim 
and  read  a  libelous  writing  from  the  street  cor- 
ners, would  the  fact  that  be  merely  did  it  as  a 
matter  of  bnsiness  protect  him?  The  answer 
is,  No;  for  the  reason  that  the  good  name  of 
a  citizen  is  too  sacred  to  be  let  out  on  contract 
So  tbe  answer  to  the  conductors  of  the  paper 
is  that  the  advertisement  proclaimed  tbe  defama- 
tion of  a  person's  character,  which,  unless  true, 
is  not  a  subject  of  lawful  advertisement  con- 
sequently they  must  answer  in  damages.  Also, 
in  reference  to  publishing  such  writing,  without 
malice,  as  a  matter  of  news,  for  the  same  reasons 
the  answer  comes  back  that  it  is  not  lawful  to 
bruit  thither  and  yon,  defamation  of  a  person's 
character  merely  to  gratify  a  morbid  appetite 
for  such  scandal ;  that  DOtbing  short  of  the 
truth  of  the  matter  published  will  be  heard  in 
justification  of  the  unwarranted  liberties  thus 
taken  with  a  person's  good  name.  But  it  is 
said  that  it  would  be  a  harsh  role  to  require 
conductors  of  newspapers  to  be  responsible  for 
the  truth  of  the  inionnation  that  they  furnish 
the  public  The  answer  is  that  ue  press  must 
not  be  tbe  vehicle  of  attacks  upon  the  character 
and  reputation  of  a  person  unless  tbe  attack  is 
known  to  be  true:  if  it  is  not  known  to  be 
true,  do  not  publish  It;  the  publication  can 
seldom,  if  ever,  do  good,  and  tbe  indulgence  In 
publications  of  Uie  sort  not  strictly  true,  would 
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■oon  deprave  the  mwal  taite  <tf  aodetr  and  no* 

der  it  miserable." 

The  complaint  states  a  cause  of  actton  for 

compeasatory  damages. 

ELLIS,  G.  J.,  and  MOtJNT.andHOLOOMB. 
JJ.,  concnr. 

(in  Wash.  40 

BARBOUR  et  ax.  t.  ST.  PAUL  FIRE  * 

MARINE  INS.  CO.    (No.  14599.) 
(Supreme  Court  of  Washington.  April  4, 1918.) 

1.  IHSTTBANCB  ^648— FlU  POU0IB»-ElZ- 
AHINATION  YJRDEB  OATH, 

Where  insured  appeared  before  notary  public 
and  submitted  to  examination  under  oath,  fail- 
ure to  sign  the  statements  then  made  did  not 
•bow  noncompliance  with  clause  of  policy  re- 

Suiring  insured  to  submit  to  examine tioos  un- 
er  oath. 

2.  INSUEANCB  «;=»G12(2)— FiBB  Policies— Ex- 
amination cNDEa  Oath. 

Where  insured  on  insurer's  request  mbmit- 
ted  to  examination  under  oath  which  was  filed 
in  the  suit,  though  she  did  not  sign  the  original 
copy  until  after  the  action  had  been  commenced, 
she  complied  with  the  policy,  providing  that  no 
■nit  should  be  "sustalnabkr  until  fuU  compli- 
ance with  reqairemait  that  insured  submit  to 
examination  under  oath. 

a.  iNSUBANCE    ^233  —  CAKOBLLAtlOir  OF 

Policy. 

Where  insured,  intendiug  to  secure  a  speci- 
fied amount  of  insurance,  discovered  that  double 
die  iotended  amount  bad  been  secured,  and 
sought  cancellation,  which  the  company  agreed 
to  permit  on  insured's  signing  a  receipt,  but 
the  receipt  was  never  siguedi  the  policy  remain- 
ed in  full  force  and  effect. 

Department  2.  Appeal  from  Superior 
Court,  Snohomi&h  County;  Guy  G.  Alston, 
Judge. 

Action  by  Theron  T.  Barbour  and  wife 
against  the  St  Paul  Fire  &  Marine  losnrance 
Company.  Judgment  for  plalntifFs  on  direct- 
ed Terdict,  and  defradant  appeals.  AfDrmed. 

H.  T.  Granger,  of  Seattle,  for  appellant 
J.  W.  Rus&ell,  of  Seattle,  for  respondeata 

CHADWICK,  J.  This  Is  an  action  on  a 
policy  of  Insurance  brought  by  Theron  T. 
Bartiour  and  Mary  Barbour,  his  wife,  against 
the  St.  Paul  Fire  &  Marine  Insurance  Com- 
pany. At  the  close  of  the  evidence,  the  trial 
Judge  instructed  the  jury  to  return  a  verdict 
In  favor  of  the  plaintiffs.  The  defendant  in- 
surance company  has  appealed. 

Appellant  contends:  (1)  That  plaintiffs  did 
not  comply  with  the  provisions  of  the  policy 
requiring  the  insured,  if  requested  by  the 
company,  to  submit  to  an  examination  under 
oath,  and  subscribe  the  same,  which  is  made 
a  condition  precedent  to  sustaining  an  action 
on  the  policy ;  (2)  that  the  policy  was  cancel- 
ed by  mutual  consent  prior  to  the  time  the 
loss  occurred.    The  policy  provided: 

"The  insured,  as  often  as  required,  shall 
*  *  *  submit  to  examinations  under  oath  by 
any  person  named  by  this  company,  and  sub- 
scribe  the  same." 

"No  suit  or  action  on  this  policy  for  the  re- 
covery of  any  claim,  shall  be  sustainable  in  any 


court  of  law  or  equity  until  aftw  fall  eompU- 
anee  by  the  insured  with  all  the  foregoing  re- 
quirements.  •   •   •   (Italics  ours.) 

At  the  request  of  the  insurance  company 
Mrs.  Barbour  appeared  before  a  notary  pub- 
lic, and  was  examined  under  oath  by  the 
attorney  for  appellant  She  was  given  a 
carbon  copy  of  her  testimony  to  correct  be- 
fore signing.  She  did  not  sign  the  original 
copy  of  the  examination  imtil  after  the  pres- 
ent action  had  been  commenced;  the  exami- 
nation being  Introduced  In  evidence  by  ap- 
pellant 

[1]  When  Mrs.  Barbour  appeared  before 
the  notary  public  and  submitted  to  an  exam- 
ination under  oath,  there  was  a  substantial 
compliance  witb  this  provision  of  the  policy. 
The  insurance  company  had  obtained  the  in- 
formation which  it  was  designed  to  secure 
The  signing  of  the  written  result  of  tlie  ex- 
amination was  a  purely  incidental  matter. 

[2]  But  even  If  this  were  not  so,  when 
we  look  to  the  words  of  the  policy,  which 
It  is  well  settled  must  be  strictly  construed 
against  the  insurance  company,  we  do  not 
find  that  it  provides  that  no  action  shall  be 
"cwnmenced."  but  that  no  action  shall  be 
"sustainable."  At  the  time  plaintiffs  sought 
to  sustain  their  action  by  proofs,  the  exami- 
nation bad  been  signed  and  was  in  the  hands 
of  the  defendant  All  that  the  policy  require 
ed  had  been  performed. 

To  decide  whether  or  not  the  poller  was 
canceled  by  mutual  omaent  prior  to  the  time 
of  the  loss  requires  a  discussion  of  the  tacts. 
The  plaintiffs  were  the  owners  of  a  house 
and  lot  id  Edmonds,  Wadi.  The  bouse  and 
its  nxktents  were  insured  In  the  Orient  In- 
surance Company  for  $1,900.  The  property 
was  mortgas^;  and  the  policy,  which  was 
payable  to  the  mortgagee  as  Its  Interest 
might  appear,  was  In  the  possession  of  the 
mortgagee.  In  Ai^nist  1915.  about  the  time 
the  policy  was  due  to  expire,  Mr.  Barbour 
chUed  on  the  insurance  agent  Rudolph  Da- 
mus,  in  Seattle,  through  whom  he  had  ob- 
tained the  Insurance,  and  told  him  that  he 
wanted  It  renewed  without  however,  spec- 
ifying any  particular  company.  Mr.  Damns 
told  him  that  he  would  attend  to  the  matter. 
Damns,  who  was  not  the  agent  of  the  de~ 
fendant  company,  and  in  this  Instance  was 
acting  as  a  broker,  ordered  the  Insurance 
from  the  defendant's  local  agent  The  policy 
was  Issued  and  delivered  to  Damus,  or  bl» 
oflSce,  but  never  reached  the  plaintiffs,  prob- 
ably, as  the  record  suggests,  being  lost  in  the 
rnalL.  About  the  1st  of  the  following  Sep- 
tember, Mr.  Barbour  received  a  statement  of 
bis  account  from  the  mortgagee,  which  state- 
ment included  an  item  of  $22.80  for  an  In- 
surance premium.  He  testifies  that  he  sup- 
posed this  was  the  premium  on  the  policy  he 
had  ordered  through  Damus.  In  July,  1916, 
nearly  a  year  later,  while  Mr.  Barbour  was 
in  British  Columbia,  Mrs. '  Barbour  recelv- 
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ed  a  notice  from  Dam  us  to  tbe  effect  tliat 
$22.80  was  due  btm  as  a  premium  on  Insur- 
ance. She  inunediately  Investigated,  pnd 
found  tluit  tbe  policy  secured  by  Damus  was 
not  the  <Hie  covered  by  tbe  statement  sent 
by  the  mortgagee,  and  that  tbe  mortgage 
bad  secured  Insurance  In  tbe  same  amount, 
$1,900.  on  the  property  In  tbe  Gontinentai 
Insurance  Company.  She  took  the  matter  up 
with  Mr.  Damus;  and  he  advised  her  that 
one  policy  would  have  to  be  canceled,  and 
suggested  that  It  had  bettor  be  tSxB  policy 
last  issued.  Tbla  was  ascertained  to  be 
the  policy  on  whidi  this  suit  Is  brought 
She  then  told  Damus  that  "theirs  (the  policy 
secured  by  the  mortgagee)  was  first,  and  we 
would  have  to  cancel  the  other  one."  Damns 
then  took  tbe  matter  up  with  tbe  local  agent 
of  the  defendant,  and,  according  to  the  tes- 
timony of  tbe  agent,  the  following  Is  what 
■  took  place: 

"He  came  down  to  the  office,  and  told  me 
that  they  had  other  insurance  on  there.  I 
asked  him  what  company  it  was,  and  he  said, 
'Why,  the  Continental  was  on.*  I  said,  'Well, 
that  IS  funny '  and  he  said.  *What  are  you  go- 
ing to  do?*  He  told  me  the  premlam  bod  not 
been  paid.  I  said.  The  only  way  to  do,  then,  is 
to  make  ont  a  receipt  for  the  earned  preminm 
and  get  it  and  have  the  company  sign  it,'  and 
I  was  pretty  busy  at  the  time,  and  he  said,  'You 
wait  a  while,  and  I  will  bring  it  up  to  yon.* 
He  Bflid,  They  arc  up  there  in  the  office  now,' 
and  I  said,  'AH  ri^ht;  if  that  is  the  case,  I 
will  get  rid  of  it  tignt  now.'  and  I  went  and 
figured  out  the  earned  premium  on  the  receipt, 
and  Mr.  Damns  was  sitting  right  by  the  side  f>,f 
the  desk  when  that  was  made,  and  I  said.  There 
it  is  now;  yon  can  go  right  up  and  have  your 
party  sign  it  ap.'  " 

The  receipt  was  in  the  following  form: 
"Lost  Policy  Receipt 
"SL  Paul  Fire  &  Marine  Insurance  Company 
of  St  Paul. 
"Release  for  Lost  Policy. 

"In  consideration  of  14.^  dollars,  the  receipt 
of  which  is  hereby  acknowledged  we  surrender, 
release  and  relinquish  all  our  right,  title  and 
interest  in  policy  No.  35(3869  (renewal  No. 
 ),  of  the  St.  Paul  Fire  &  Marine  Insur- 
ance Company  of  St.  Paul,  Minn.,  issued  at  its 
Seattle  \VaBh.  Agency,  and  all  advantages  to  be 
derived  therefrom,  and  tbe  said  policy  having 
been  lost  or  mislaid,  we  agree  to  make  no  claim 
whatever  for  any  loss  or  damage  for  which  said 
company  might  become  liable  under  said  policy, 
and  to  return  the  said  policy  and  renewal  (it 
found)  to  the  said  company  forthwith,  and 
without  further  compcnsanon.  We  hereby  cer- 
Ufy  tliat  policy  has  not  been  assigned  or 
transferred. 


"Witness:     . 

"If  this  policy  is  payable  in  case  of  loss,  this 
receipt  must  be  signed  by  assured,  mortgagee 
or  otaex  parties  in  mterest" 

When  Damus  presoited  this  receipt  to 
Mrs.  Barbour  for  her  ^gnature,  she  refused 
to  sign  itt  and  nothing  farther  was  done 
about  tbe  matter  until  after  the  loss  occur- 
red. 

Plaintiffs  made  claims  against  both  Uie 
Continental  Insurance  Company  and  the 
defendant.  Tbe  Gontinentai  settled;  and  the 


defendant  refusing  to  &o  to,  tUs  suit  was 
iBsUtuted. 

[3]  It  is  clear,  as  appellant  contends,  that 
the  plaintiffs  never  intended  to  carry  more 
than  $1,900  worth  of  insurance;  and  if  they 
are  jtermitted  to  recover  in  this  action,  they 
will  reap  where  th^  did  not  intend  to  sow. 
Bat  it  is  also  dear  that  they  intended  to 
ord«-  the  policy-  whidi  Damus  secured  from 
the  defendant  Asstuning,  but  not  deciding, 
that  Mrs.  Barbour  had  authority  to  order  a 
cancellation  of  the  polity,  ve  do  not  think 
tbe  policy  was  actually  canceled.  It  is 
plain  tliat  she  intended  to  cancel  the  poli- 
cjt  and  that  the  insurance  company  was 
willing  to  do  so.  Bat  before  the  Insurance 
company  would  actually  cancel  the  policy, 
it  required  that  a  receipt  be  signed.  This 
receipt  was  not  signed,  and,  as  nothing 
further  was  done,  the  policy  remained  in 
full  force  and  effect  In  order  to  effect  the 
cancellation  of  a  policy  there  must  be  some- 
thing more  than  a  willingness  on  both  sides 
that  the  policy  be  canceled;  there  must  be 
an  actual  agreement  or  understanding  to  the 
effect  that  tbe  policy  is  then  and  there  can- 
celed. That  this  was  not  so  in  tbe  present 
case  is  dw. 

Affirmed. 

ELLIS,  O.  J.,  and  MOUNT,  MAIN,  and 
HOLCOMB,  33.,  concur. 

"  aQO  Wash.  8S8) 

SOUND  GRODITS  CO.  v.  POWERS  et  uz. 
(No.  14399.) 

(Supreme  Court  of  Washington.   April  3,  1918.) 

1.  JuDOMBNT  *=»138g)  —  Motion  roa  De- 
fault—Notice  OF  HBAaiNG. 

Where  the  record  shows  that  tbe  hearing  on 
motion  for  default  was  continued  through  the 
efforts  of  defendants*  counsel,  they  cannot  claim 
tbey  had  no  notice  that  tbe  motion  would  bo 
heard  on  the  day  fixed. 

2.  Appeai.  and  Erbor  «=>935(2)  —  Appeal 
from  Order  of  DEFAOLr—AFFinAvrrs— Rec- 
ord. 

Where  it  does  not  affirmatively  appear  that 
the  affidavits  in  support  of  motion  to  vacate 
default  contained  in  the  transcript  were  the 
only  affidavits  considered  by  the  lower  court  or 
that  there  was  no  other  evidence  submitted, 
such  affidavits  will  not  be  considered. 

3.  Bankbuftct  «=s>418@)—HasB AMD's  Dis- 

CBABOE— C01C3CUNITT  PROPEBTT. 
In  an  action  against  husband  and  wife,  an 
answer  pleading  the  discharge  of  tho  husband 
in  bankruptcy  h«Id  a  good  defense,  both  as  to 
him  and  as  to  the  eonunnnity  property. 

4.  Judgment  4=398— Dbfauli^Bight  to  be 
Heard. 

The  striking  of  answer  end  entry  of  judg- 
ment by  default  against  both  hnsband  and  wife 
because  of  husband's  failure  to  answer  inter* 
rogatories  propounded  where  none  have  been 
propounded  to  the  wife  was  error;  the  wife 
navmg  a  right  of  defense  before  en^  of  jadg- 
ment  against  tbe  community. 

Departmoit  2.  Appeal  from  Superior 
Court,  King  County;  Kenneth  Mackintosh, 
Judge. 
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Action  bj  the  Sound  Credits  CompaDy 
against.  C.  0.  Powers  and  wife.  Judgment 
for  plaintiff,  and  defendants  appeaL  Af- 
firmed in  part  and  reversed  In  part 

Hay  R.  Greenwood  and  Wright,  Eelleber 
&  Allen,  of  Seattle,  for  appellants.  Bobert  F. 
Sandall,  of  Seattle,  for  respondent 

CHADWICK,  J.  This  is  an  appeal  from 
an  order  of  default  And  Judgment  entered 
against  appellants  for  failure  to  answer  In- 
terrogatories, and  from  an  order  denying  ap- 
pellants' motion  to  vacate  the  order  of  de- 
fault and  Judgment. 

[1]  Appellants  contend  that  they  were  not 
given  notice  that  the  motion  for  default  was 
to  be  heard,  and  therefore  that  the  court 
committed  error  in  entering  the  Judgment 
The  case  is  brought  here  without  a  state- 
ment of  facts.  The  only  record  before  us  is 
a  transcript  showing  part  of  the  papers  filed 
in  the  superior  court  From  this  fragmen- 
tary record  we  are  able  to  glean,  however, 
that  the  motion  for  default  was  served  on 
counsel  for  appellants;  that  they  were  serv- 
ed vrlth  a  notice  that  the  motion  would  be 
brought  on  for  hearing  on  February  17.  1917; 
that  on  February  23;  1917,  at  the  behest  of 
defendants  an  order  for  a  stay  of  proceed- 
ings until  March  2,  1917.  was  entered.  It 
appears  from  the  Joarnal  entries  that  at  the 
same  time  the  stay  order  was  entered  the 
motion  for  default  was  continued  until  March 
£,  1917,  on  which  date  the  moti<m  for  default 
was  granted.  This  being  true,  under  the 
present  state  of  the  record  we  are  bound  to 
assume,  and  it  seems  altogether  reasonable, 
that  on  February  23,  1017,  the  motion  for 
default  was  continued  to  March  2,  1017, 
through  the  efforts  of  counsel  for  defendants. 
If  this  be  true — and  we  cannot  say  It  Is 
not— they  had  notice  that  the  motion  would 
be  heard  on  that  date. 

t23  Counsel  for  appellants  have  brought  up 
as  a  part  of  the  transcript  what  purports  to 
be  copies  of  affidavits  filed  In  the  superior 
court  in  8UM)ort  of  their  motion  to  vacate  the 
default  and  to  set  aside  the  Judgment  It 
has  been  held  that  where  It  does  not  af- 
firmatively appear  that  the  afiBdavits  contain- 
ed In  the  transcript  were  the  only  affidavits 
considered  by  the  lower  court,  or  that  there 
was  not  other  evidence  submitted  to  the 
court,  and  it  does  not  so  appear  here, 
they  will  not  be  considered.  International 
Dev.  Co.  V.  Sanger,  75  Wash.  546,  135  Pac. 
28 ;  Bean  A  Co.  v.  O'Connor,  78  Wash.  651, 
139  Pac.  605;  Mattson  v.  Eureka  Lbr.  Co.,  79 
Wash.  266,  140  Fac.  377;  Thurman  v,  KU- 
dall,  80  Wash.  266.  141  Pac.  601;  State  T. 
Clay  (No.  14603)  171  Pac.  241. 

[S]  It  does  appear,  however,  that  the  low- 
er court  erred  in  entering  Judgment  against 
the  community  composed  of  both  appellants. 
Appellant  Gertrude  I.  Powers  had  entered 
her  appearance  Jointly  with  her  husband, 


and  had  Joined  with  him  In  answering.  Ilie 
answer  pleaded  a  discharge  of  appellant  C.  C 
Powers  in  bankruptcy,  and  was  a  good  de- 
fense not  only  as  to  bim  but  as  to  the  com- 
munity. 

"When  the  busbnnd  was  discharged  in  bsnk- 
mptcy  from  the  obligatioD  of  the  contract  It 
must  of  necessity  follow  that  the  wife  was  also 
discharged  becauee  her  separate  property  is  not 
■object  to  the  community  debt.  Bimrose  v. 
Matthews,  78  Wash,  32,  138  Pac  319. 

[4]  No  Interrogatories  had  been  propound- 
ed to  the  defendant  wife,  and  she  was  not  In 
default  She  had  a  right  to  be  heard  In  sup- 
port of  her  defense  before  a  Judgment  against 
the  community  could  be  entered. 

The  order  of  default  and  Judgmmt  in  so 
far  as  It  Is  against  the  c(Hnmnnlt7  will  be 
vacated,  with  directions  to  try  out  tlie  Is- 
sues raised  by  the  answer.  The  Judgment 
In  BO  far  as  it  affects  the  appellant  husband 
Individually  is  affirmed.  The  aippttOaat  wife 
will  recover  her  costs  on  appeal. 

ELLIS,  C.  J.,  and  MOUNT  and  HOLCOMB. 
JJ.,  concur. 

'  {Utt  Wash,  m 

SINGER  T.  METZ  CO.    (Na  1444a> 
(Supreme  Court  of  Wasbinstou.   April  5, 1918.) 

1.  Affkal  ako  Ebrob  «=3387(4)  —  AtoeaL 
Bond— TiHK  to  File. 

Under  Rem.  Code  1915,  |  1721.  making  an 
appeal  ineffectual  unless  at  or  before  giving  no- 
tice of  appeal  or  within  £n  dara  thereafter 
an  appeal  bond  be  filed,  an  appeal  was  not  in- 
effectual because  the  bond  was  filed  83  days 
before  notice  of  appeal  was  served. 

2.  Appeal  and  Erbob  ^»689(1>— Dismissal 
— Gbocn 09— Insufficient  Abstbact. 

The  fact  that  the  abstract  of  record  fails  to 
comply  with  court  rules  is  not  a  ground  for  dis- 
missal of  an  appeal  In  the  first  instance,  since 
under  Rem.  Code  1915,  S  1730—0^  opportunity 
to  amend  or  supplement  an  insuffident  atetracC 
must  be  given. 

3.  Appeal  and  Ebbob  «=9655(4>— DisMzsaur- 
Grounds— InsiTFncreHT  Abstbact. 

The  abstract  of  record  will  not  be  stricken 
because  the  title  page  does  not  disclose  the  court 
dnd  the  judge  nor  the  names  and  addresses  of 
the  attorneys,  nor  because  the  pleadmga  are 
set  out  in  full,  nor  because  only  porti<ma  of  the 
evidence  and  none  of  the  iDBtrtK^ons  were  in- 
cluded, since  the  title  page  is  capable  of  amend- 
ment and  literal  copies  of  pleadings  may  be  used 
if  deemed  essential,  and  only  those  matters 
deemed  necessary  to  disclose  the  errors  need  be 
set  out  in  the  atistract 

4.  Appeal  and  Bbbok  «=9l002— Review  — 

Vekdict. 

Where  the  evidence  on  all  questions  was 
conflicting  and  the  case  was  suraiitted  to  the 
jury  under  proper  instructions,  no  emw  can  be 
predicated  on  the  sufficiency  <a  the  evidence  to 
sustain  the  verdict. 

6.  Evidence  ®=>]23(11),  272— Admissibilitt 
—  Res  GssTiB— Deolabatioiv  against  Im- 

In  action  for  injnrtes  in  collision  with  auto* 
mobile  driven  by  defeadanfs  employ^,  who  has 
since  left  the  state,  declarations  of  such  employ^ 
in  reporting  the  accident  to  the  police  depart- 
ment, showing  that  he  had  vu^ted  traffic  mlea. 
were  not  admiulhle  as  res  g«t»  nor  as  decla- 
rations Bgainrt  interest  by  a  party  to  the  a» 
tion. 
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6.  Wrrmssu  <^»8©0— Ikp«achmiht. 

Td  action  for  tnjnries  In  coIUsIod  with  auto- 
mobile, where  a  paasen^r  in  the  car  testified 
that  toe  driver  in  reporting  accident  said  he  did 
not  cut  the  corner,  declarationa  of  tho  driver 
In  reporting  tbe  accident  to  the  police,  to  the 
effect  that  ne  did  cat  the  corner,  were  not  ad- 
ini8!tlble  tor  impeachment  of  the  passenger. 

7.  WrrmtssEB  e=»883— Impbaohmknt. 

Such  declarations  should  have  been  exclud- 
ed upon  the  further  ground  that  the  ezamina- 
tion  was  as  to  a  collateral  matter,  since  a  wit- 
ness ma;  not  be  impeached  upon  a  matter  col- 
lateral to  his  imtper  examination. 

Departtoeot  1.  Appeal  from  Saperlor 
Court  King  Gonnty ;  Mitchell  GlUiam,  Judge. 

Action  by  Louis  Singer,  an  infant,  by  Fan- 
nie S^ger,  bis  guardian  ad  litem,  against  tbe 
Metz  Company.  Judgment  for  plaintiff,  and 
defendant  appeals.  Reversed,  wttli  direc- 
tions. 

J.  Speed  Smith  and  Henry  Elliott,  Jr.,  both 
of  Seattle,  for  appellant.  Leopold  M.  Stern 
and  J.  W.  Russell,  both  of  Seattle,  for  re- 
spondent. 

FULLERTON.  J.  Tbe  respondent,  Louis 
Singer,  was  riding  a  motorcycle,  proceeding 
north  on  one  of  the  streets  of  tlie  city  at 
Seattle,  and  an  employ^  of  the  appellant  was 
driving  an  automobile  south  on  the  same 
street,  each  on  tbe  proper  side  of  the  street 
under  the  law  of  tbe  road.  The  driver  of 
the  automobile  turned  to  the  left,  crossing 
the  course  of  tbe  motorcycle  at  an  intersect- 
ing street,  which  the  two  veblclea  approached 
from  oppo^te  directions  at  about  tbe  same 
time.  A  ooUldoD  occurred.  In  which  the  re- 
spondent was  seriously  Injured.  The  re- 
spondent brought  the  presoit  action  for  dam- 
ages, based  <Mi  the  alleged  negligence  of  tbe 
driver  <rf  tiie  antomoMle  in  falling  to  conform 
to  the  dty  ordinance,  requiring  that  vehiclea 
turning  from  one  street  Into  another  should 
make  the  turn  around  the  center  of  the  in- 
tersecting streets;  the  charge  bblng  that  tbe 
driver  "cat  tiie  corner  «t  tbe  street,"  or,  in 
otber  words,  made  a  torn  short  of  tbe  cen- 
ter of  the  Intersectkm,  Instead  of  rounding 
that  point  TbSB  was  denied  by  tiie  appel- 
lant and  the  defmse  of  contributory  n^ll- 
genco'set  np^  On  submission  to  a  Jury  a  ver- 
fllct  was  returned,  awarding  the  resptmdait 
$2,500  damages,  and  from  the  judgment 
thare<m  this  ^ipeal  Is  prosecated.  ' 

[1]  A  motion  to  dismiss  tbe  appeal  Is  made 
by  tbe  respondent  <m  tbe  gnrand  that  It  Is  In- 
eflFectoal  because  tiie  q^peal  bond  was  filed 
Bome  83  days  before  the  notice  of  ajv>eal  was 
served.   Our  statute  provides  that; 

"An  appeal  in  a  civil  action  or  proceeding 
shall  become  IneEfectual  for  any  purpose  un- 
less at  or  before  the  time  when  the  notice  of 
appeal  is  given  or  served,  or  within  five  days 
thereafter,  an  appeal  bond  to  the  adverse  par- 
ty *  *  *  be  filed  with  the  clerk  of  the  snpe- 
lior  conrt."  Rem.  Code,  8  1721. 

It  appears  that  the  notice  of  appeal  was 
regularly  given  within  the  statutory  time. 


The  statute  requiring  an  appeal  bond,  It  will 
be  noticed,  permits  it  to  be  filed  before  the 
time  when  the  notice  of  appeal  Is  given  or 
served,  and  contains  no  limitation  upon  the 
extent  of  such  antecedent  period  of  time. 
Laurendeau  v.  FugelU,  16  Wash.  867,  47  Pac. 
759,  is  cited  by  respondent  In  support  of  his 
contention  that  the  filing  of  the  bond  was 
premature,  but  it  will  be  noted  that  our  hold- 
ing in  that  case  Is  based  on  the  tact  that  the 
appeal  bond  was  filed  prior  to  entry  of  Judg- 
ment, as  well  as  prior  to  the  notice  of  appeal. 
Under  the  statute  then  in  force  (Laws  1891. 
p.  342,  {  6),  the  bond  was  required  to  be  filed 
within  five  days  after  notice  of  appeal. 

[2]  The  respondent  also  urges  as  a  ground 
for  the  dismissal  of  the  appeal  that  the  ap- 
pellant's abstract  of  the  record  fails  to  com- 
ply with  the  statutes  and  rules  of  court  Bat 
this  Is  not  a  ground  tor  the  dismissal  of  an 
appeal  In  the  first  Instance.  Under  section 
1730—6  of  the  Code  (Rem.)  the  appellant 
must  be  s^ven  an  oppntunlty  to  amend  m 
supplement  the  abstract  If  It  Is  found  defi- 
cient, and  tbe  abstract  stricken  only  after  the 
opportunity  Is  given  and  a  refusal  Is  made 
to  supplement  or.  amend.  No  order  of  the 
court  for  amendment  ttf  the  abstract  having 
been  made,  the  motion  for  dismlssid  "on 
tbe  ground  of  Its  insufficiency  Is  not  well 
founded. 

[3]  A  motion  Is  likewise  made  to  strike  the 
abstract  of  record  on  tbe  grounds  that  the 
title  page  does  not  disclose  the  court  and 
Judge  before  whom  the  cause  was  tried,  nor 
tbe  names  and  addresses  of  the  atiomeys; 
that  tbe  pleadings  are  set  out  in  full  instead 
of  being  abstracted;  and  tliat  portions  of 
the  evideDce  and  the  whole  of  the  instructions 
are  omitted.  We  find  In  this  no  suffidrat 
ground  for  striking  tbe  abstract  The  title 
page  is  capable  of  amendment.  Tbe  rule 
does  not  exact  the  statemmt  of  the  pleadings 
in  sul)stance,  but  permits  literal  copies  If  the 
litigant  deem  them  essential  to  show  error. 
As  to  omissions  of  evidence  and  instructions, 
the  statute  and  rules  of  court  require  the  in- 
corimration  of  such  matters  only  as  are 
deemed  necessary  to  show  the  errors  In- 
volved. Provision  is  made  for  the  filing  of  a 
supplemental  abstract  by  opposing  counsel 
covering  matters  omitted  and  deemed  essen- 
tial to  correct  or  supplement  the  original  ab- 
stract and  ordinarily  this  is  the  sole  remedy. 
But  aside  from  this,  ample  remedies  are  pro- 
vided for  amending  insufficient  abstracts  oth- 
er than  the  striking  them  trom  the  record  on 
appeal,  and  tb^  will  not  be  stricken  until 
these  remedies  are  resorted  to  without  suc- 
cess, ^e  motions  are  denied. 

[4]  The  an>ellant  first  asserts  tiiat  It  vras 
oititled  to  a  directed  verdict  both  at  the 
dose  of  respoudoit's  evidence  and  at  tbe  con- 
clusion of  all  tbe  evideuce,  and  to  Judgment 
notwithstanding  verdict  on  the  gnnjnds  that 
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tbe  erldeDce  failed  to  Bboir  n^Ugence  on  Its 
part,  tbat  it  did  show  contributory  negligence 
on  the  part  ot  the  respoadent,  and  show- 
ed that  tbe  accident  occurred  while  the  au- 
tomobile was  b^g  used  by  an  employe  of 
appellant,  not  In  tbe  course  of  his  employ- 
ment, but  surreptitiously,  for  the  purpose  of 
a  Sunday  pleasure  trip  by  tbe  employe.  The 
evidence  on  all  of  these  questions  was  con- 
flicting, the  case  was  submitted  to  tbe  jury 
under  proper  Instructions  directed  to  these 
issues,  and  accordingly  no  error  can  be  pred- 
icated upon  tbe  sufficiency  of  tbe  evidence. 

[6]  Tbe  second  contention  is  tbat  tbe  court 
erred  in  the  admission  of  evldencei  Tbe 
evidence  introduced  to  show  negligence  on 
tbe  part  of  tbe  appellant  was  that  its  driver 
had  cut  the  corner  in  turning  from  the  one 
street  into  the  other,  Instead  of  rounding  the 
center  ot  the  intersection  of  the  two  streets, 
as  required  by  the  city  ordinance.  This  was 
one  of  the  vital  issues  in  the  case,  and  tbe 
evidence  upon  it  was  condlcting.  Tbe  driver 
of  appellant's  automobile  at  the  time  of  tbe 
accident  left  the  state  shortly  thereafter,  and 
was  not  present  as  a  witness  at  the  trial  He 
bad  made  statements  in  reference  to  the  acd- 
dent  in  reporting  It  to  tbe  police  department, 
and,  these  statements,  wliich  had  been  taken 
down  in  shorthand  by  a  clerk  in  tbe  depart- 
ment and  afterwards  written  out,  contained 
a  purported  declaration  on  the  part  of  such 
driver  tbat  be  bad  cut  tbe  corner  of  the  street 
in  making  the  turn.  The  declaration  was  not 
directly  admissible  In  evidence  on  the  theory 
of  res  gestie  nor  as  a  declaration  against 
interest  made  by  a  party  to  tne  action.  Pat- 
terson V.  Wabash,  etc.,  Ry.  Co.,  54  Mich.  91, 
19  N.  W.  761;  Scbeel  v.  Shaw,  252  Pa.  451, 
97  AH.  685;  Ballard  v,  Durr,  165  Ky.  632, 
177  S.  W.  445. 

(81  It  was,  however,  introduced  under  the 
guise  of  iropeaehing  testimony.  The  witness 
Spangler,  who  accompanied  tbe  driver  Helvey 
to  the  police  ot&ce,  was  cross-examined  as  fol* 
lows: 

"Q.  Is  it  not  a  fact,  Mr.  Spangler,  in  making 
his  report  to  the  police  department  Mr.  Hel- 
vey said,  'I  cut  tbe  corner  in  mnking  that  turn, 
•  •  •  Said  so  in  your  presence,  didn't  he? 
A.  Na  Q.  Yon  beard  and  remember  what  be 
said?  A.  I  heard  every  word.  Q.  And  if  he 
made  sach  a  statement,  did  you  correct  it  th<>re 
in  tbe  police  department?  A.  I  did  not  correct 
it  because  I  did  not  hear  any  such  Btatemeot 
made.  Q.  Were  you  in  a  position  where  if 
such  statement  were  made,  you  would  have 
heard  it?  A.  I  would;  yes.  Q.  You  were 
right  alongside  of  Helvey  all  the  time?  A. 
Right  alongside  of  bim,  yes." 

^mely  and  proper  objections  were  Inter- 
posed to  this  cross-examination  by  tbe  appel- 
lant. In  rebuttal  the  respondent  placed  on 
the  stand  the  police  derk,  and,  over  proper 
objection  by  appellant  elicited  the  following: 
■  "Q.  Have  you  your  notes  with  you  that  you 
took  at  that  time?  A.  Yes.  Q.  Turn  to  the 
statements  made  by  Mr.  Helvey  first  *  •  • 
In  making  tbat  statement,  did  Mr.  Helvey  say 
this,  or  this  in  substance:  *I  cut  the  comer — 


I  cat  tbe  conwr,  in 
making  the  tnni?  A. 
ment**^ 


peaklBg  <tf  flM  tmnk,  af 
ces ;  lie  made  tbat  state- 


The  court  as  we  say,  permitted  the  admis- 
sion of  this  evld^ce  on  the  assumption  that 
It  was  proper  for  the  purpose  of  Impeaching 
tbe  witness  Spangler.  We  think  the  trial 
court  committed  prejudldal  error  In  allowing 
tbe  Introduction  of  au<A  evidence.  A  witness 
cannot  be  impeached  by  statements  of  others 
for  which  be  Is  not  responsible  and  wbldi 
have  not  been  approved  by  him.  V.-C.  Chem- 
ical Co.  V.  Knight,  106  Va.  674.  56  S.  E.  725 : 
Wharton  v.  Tac<Hna  Fir  Door  Co.,  58  Wash. 
124,  107  Pac.  1057;  L.  &  N.  R.  Go.  t.  Webb. 
99  Ky.  332,  35  S.  W.  1117. 

[7]  The  farther  reason  suggests  itself  tbat 
the  question  to  Spangler  pertained  to  a  mat- 
ter collateral  to  the  legitimate  examination  ot 
Spangler,  and  in  such  a  case  contradictory 
evidence  was  inadmissible  for  the  purpose  of 
impeaching  him  upon  such  collateral  matter. 
State  T.  Carpenter.  32  Wash.  254,  73  Pae 
367;  State  t.  Stone,  66  Wash.  625,  120  Pacw 
76:  State  Sehnmsn,  89  Wash.  9.  153  Paa 
1084;  Wbarton  t.  Tacoma  Fir  Door  Ga. 
supra. 

For  error  of  tbe  court  in  refusing  to  a- 
clude  the  police  clerk  Wall's  testlm<my  as 
to  declarations  made  to  blm  by  Helvey,  the 
Judgment  la  reversed,  with  directions  to  tbe 
trial  court  to  grant  a  new  trial. 

ELUS,  C.  J.,  and  PARKER,  UAIM,  and 
WEBSTER,  JJ.,  craicar. 

(101  Wuh.  3S> 

CULLET  et  aL  V.  KING  CODKTT. 
(No.  14481.) 

(Supreme  Court  of  Wasbingt(«.  April  4, 1918.) 

1.  HioHWATS  ^=9211  —  iNJiranis  fsoh  De- 
fects—BvinKwcE. 

In  an  action  for  personal  injuries  doe  to  de- 
fective highway,  evidence  held  not  sufficient  to 
sustain  a  verdict  for  plaintiff. 

2.  liionwATS  €=>1M  —  Injubibs  raoK  De- 
fects—Duty  TO  Maintain  Babbiebs. 

The  duty  resting  upon  a  county  to  place 
barriers  along  highways  at  dangerous  points  is 
not  an  absolute  one,  but  depends  on  the  circum- 
stances of  the  particular  case,  having  regard  to 
the  character  and  amount  of  travel,  tbe  nature 
of  the  road  itself,  its  width  and  general  con- 
struction,  the  extent  of  the  slope  or  descent  of 
the  bank,  tbe  length  of  the  portion  claimed  to 
require  a  railing,  whether  the  danger  is  conceal- 
ed or  obvioas,  and  the  extent  of  the  probable  in- 
jury. 

DepartmKQt  1.  Appeal  from  Superior 
Court  King  County;  Kenneth  Mackintosh, 
Judge. 

Action  by  Rosella  Culley  and  her  bos- 
band  against  King  County.  Judgment  for 
plaintiffs,  and  defendant  appeals.  Reversed 
and  remanded,  with  directions. 

Alfred  H.  Lundln  and  Edwin  a  Ewlng. 
both  of  Seattle,  for  appellant  Charles  A. 
Spirk,  of  Seattle,  for  respondents. 
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WEBSTER,  J.  BespoDdents  brought  this 
actl<»  to  recoTer  damages  for  pwaooal  in- 
juries tastalned  by  KoseUa  Gnll^  while 
traveling  upon  (me  of  ttie  established  high- 
ways of  King  copnty.  The  cause  was  tried 
to  the  court  without  a  Jury,  and  from  a 
Judgment  rendered  In  plaintUb^  fitvor  the 
defendant  has  appealed.  The  sole  auesOon 
presented  Is  the  'sufficiency  of  the  evidence 
to  sustain  the  recovery. 

The  complaint  alleges  that  at  the  point 
where  die  accident  occurred  the  highway  in 
question  was  very  narrow;  that  on  the  north 
side  ttiereof  there  was  a  steep  bank,  and  on 
the  south  side  a  predpltons  decline  to  the 
bed  of  a  creek  about  IS  fe^  below;  that  the 
south  track  of  the  highway  was  tn  dangerous 
proximity  to  the  edge  of  the  decline ;  that  on 
the  afternoon  of  April  16,  1916,  while  re- 
spondents were  driving  along  the  highway, 
the  rear  wheels  of  the  buggy  In  which  they 
were  riding  struck  a  gully  which  had  been 
worn  In  the  highway  at  that  point,  and  by 
reason  thereof  the  respondent  Rosella  Cnlley 
and  the  horse  and  buggy  were  precipitated 
over  the  decline;  that  the  Injuries  complained 
of  resulted  from  the  n^Ugence  of  the  county 
in  maintaining  the  highway  dangerously  cloee 
to  the  edge  of  the  decline  without  providing 
any  barrier  or  protection,  and  In  falling  to 
beep  the  highway  in  a  reasooable  state  of 
repair. 

II]  The  case  being  before  us  for  trial  de 
novo,  we  have  carefully  examined  the  entire 
record,  and  find  these  facta  sustained  by  a 
preponderance  of  the  evidence:  The  hi^- 
way,  though  established  for  many  years,  was 
not  extensively  traveled.  The  grade  of  the 
Incline  up  which  respondents  were  driving 
was  17.8  per  cent  The  entire  width  of  the 
roadway  was  9  feet  2  inches,  the  traveled 
portion  thereof  being  marked  by  parallel  ruts 
varying  from  10  Inches  to  2  feet  In  depth. 
There  was  a  space  3  feet  wide  between  the 
center  of  the  south  rut  and  the  crest  of  the  de- 
cline toward  the  creek,  the  top  of  which  space, 
at  the  point  where  the  buggy  went  over,  was 
approximately  1  foot  above  the  bottom  of  the 
south  rut  of  the  roadway.  The  decline  along 
the  south  slope  of  the  embankment  from  its 
crest  to  the  creek  varied  In  the  degree  of 
pitch  from  2  to  1,  to  1%  to  1.  The  theory  of 
plaintiffs'  case  Is  that,  when  the  rear  wheels 
of  the  buggy  struck  the  gully  extending 
across  the  road,  the  earth  to  the  south  side 
gave  way,  causing  the  buggy  and  its  occu- 
I)ants  to  be  thrown  over  the  bank.  It  is  not 
contended  that  the  road  was  not  sufficiently 
wide  at  the  point  where  the  accident  oc- 
curred to  enable  them  to  pass  In  safety  if  no 
gully  had  been  there.  When  reduced  to  Ito 
final  analysis,  their  position  is  that  the  giv> 
Ing  way  of  the  earth  caused  by  the  exist- 
ence of  the  gully  extending  across  the  south 
edge  of  the  road  precipitated  the  buggy  over 
the  decline,  which  would  not  have  occurred 
had  there  been  a  guard  rail  or  barrier  at  | 


that  point.  The  overwhelming  weight  of  the 
evidence  is  to  the  effect  that  there  was  no 
sndi  gnlly»  and  no  giving  way  of  the  earth; 
hence  the  absence  of  a  barrier  would  aoem 
to  be  wholly  immaterial. 

ft]  Nor  can  Oie  recovei?  be  siwtaiaed  up- 
on the  theory  that  the  county  was  negligent 
in  failing  to  place  a  railing  or  tnrrier  along 
the  south  dde  <tf  the  roadway.  In  Leber  v. 
King  County,  69  Wash.  1S4,  124  Pac.  397,  42 
L.  R.  A.  (N.  S.)  267.  we  held  that  the  duty  to 
place  barriers  upon  a  highway,  although 
travel  thereon  be  in  a  degree  dangerous,  is 
not  absolute,  and  that  the  law  does  not  re- 
quire sndi  precaution  unless  the  danger  to 
be  guarded  against  is  unusual.  The  duty 
Itt'thia  reqiect  must  necessarily  depend  upon 
the  circumstances  of  the  particular  case,  hav- 
ing regard  to  the  character  and  amount  ot 
travel;  the  nature  of  the  road  itself,  its 
width  and  general  construction;  the  extent 
of  the  slope  or  descent  of  the  bank;  the 
length  of  the  portion  claimed  to  require  a 
railing;  whether  the  danger  is  concealed  m 
obTloos ;  the  character  of  the  place  betwem 
whidi  and  the  traveled  road  it  is  claimed 
the  barrier  should  be  erected,  and  the  ex- 
tent of  the  injury  Ukely  to  occur  if  a  roil- 
ing Is  not  maintained.  That  is  to  say,  the 
question  in  each  case  Is  whether  under  the 
facts  disclosed  by  the  evidence  the  county  by 
not  erecting  the  barrier  failed  in  its  dn^  to 
maintain  the  highway  in  a  reasonably  safe 
condition  for  ordinary  travel.  Measured  by 
this  standard  it  cannot  be  said  that  the 
danger,  If  any,  to  be  guarded  against  was 
unusual,  or  that  the  highway  was  unsafe  for 
public  travel  In  the  ordinary  way.  In  fact 
the  elevated  portion  of  the  roadway  between 
the  south  wagon  rut  and  the  crest  of  the 
slope  was  In  itself  a  sufficient  barrier  to  in- 
sure the  safety  of  vehicles  traveling  along 
the  highway  in  the  customary  and  proper 
manner.  In  determining  the  necessity  of  a 
barrier  the  essential  question  Is  whether 
the  highway  is  safe  without  one.  Pertinent 
to  the  situation  presented  in  this  case  is  tiie 
observation  of  the  court  in  Leber  v.  King 
County,  supra: 

"We  think  it  win  require  no  argument  to 
make  plain  the  fact  that  here  there  was  no 
extraordinary  condition  or  unnsual  hfizard  of 
the  road.  A  similar  condition  is  to  be  found  up- 
on practically  every  mile  of  hiU  road  in  the 
state.  The  same  hazard  may  be  encountered  a 
thousand  times  in  every  county  of  the  state. 
Roads  mast  be  buUt  and  traveled,  and  to  bold 
that  the  public  cannot  open  their  highways  un- 
til they  are  prepared  to  fence  their  roads  with 
barriers  strong  enough  to  hold  a  team  and  wag- 
on when  coming  in  violent  contact  with  them, 
the  condition  being  the  ordinary  condition  of  the 
country,  would  be  to  put  a  burden  upon  the  pub- 
lic that  it  could  not  bear.  It  would  prohibit  the 
boilding  of  new  roads  and  tend  to  the  floanclal 
ruin  of  the  connties  undertaking  to  maintain  tike 
old  ones.** 

See,  also.  Swain  t.  Sp<Aane^  04  Wash. 
616. 162  Pac.  991.  L.  B.  A.  1917D,  754. 

Furthermore,  we  are  strongly  Inclined  to 
the  conclusion  that  the  accident  was  due  to 
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the  fact  that  the  horse  driven  by  the  plafai* 
tiffs  balked  and  backed  the  vehicle  ont  of  the 
roadway  and  over  the  embankment  Ttie 
evidence  clearly  glvea  rise  to  such  Inference 
aa  the  only  logical  cause  of  the  accident 

Hie  Judgment  appealed  from  Is  reversed, 
and  the  cause  remanded,  with  instructicaia  to 
enter  judgment  for  the  defendant 

ELLIS,  O.  J.,  and  FULLEBTON.  UAIN, 
and  PABKBB,  JJ.,  concur. 

(IM  WaBh.  42)  '  '"     '  ' 

WSSTERN  AOADEMT  OF  BEAUX  ARTS 

T.  DE  BIT.    (No.  14527.) 
(Supreme  Court  of  Washington.  April  4, 191^.) 

1.  iHJtTNonoN  4=946— Tbespasb—Stbbbts. 

Where  a  corporation  owoe  a  plat  of  ground, 
with  streets  and  alleys,  aurrounuod  b;^  a  fence, 
and  lota  cannot  be  leased  or  sold  without  its 
consent,  injuncti<m  will  Issue  to  restrain  a 
quarrelsome  outsider  from  trespassing  on  the 
streets. 

2.  iNJUNCTioH  «»118(4)  —  Pleading  —  Ih- 

SOLVBNOT. 

Where  a  eorporaticai  owns  a  village,  and 
■nes  to  restrain  a  quarrelsome  outsider  from 
trespassing  on  the  streets,  it  is  not  necessary  to 
allege  that  he  was  iDsolvent 

3.  iNJUNCnOM  «=»t48(l)  —  CONDmOMS  Pbb- 
CEDENT— Bonds— NECE88ITT. 

It  is  error  to  grant  a  temporary  restraining 
order  without  bouds,  under  Rem.  Code  1915,  f 
725,  providing  that  no  injunction  or  restraining 
order  shall  be  granted  until  the  party  asking 
it  shall  enter  into  a  bond,  in  such  sum  as  aUall 
be  fixed  by  the  judge  or  court  granting  the  or- 
der, conditioned  to  pay  all  damages  and  costs. 

Department  2.  Appeal  from  Superior 
Court,  King  Coon^;  Kennetti  Maddntosh, 
Judge. 

Action  by  the  Western  Academy  of  Beaux 
Arts  to  enjoin  Ralph  M.  De  Bit  from  enter- 
ing Beaux  Arts  Village.  From  an  order 
granting  a  temporary  Injunction,  d^^dant 
appeala    Reversed  and  remanded. 

3.  H.  Templeton,  of  Seattle,  for  appellant 
Oay  ft  Grlffln,  of  Seattle,  for  respondent 

HOLOOaCB,  3.  This  action  waa  prosecuted 
to  enjoin  appellant  from  entering  upon  the 
thoroughfares  and  wharf  In  a  plat  of  ground 
located  on  Lake  Washington  and  known  as 
Beaux  Arts  Village.  An  order  was  Issued  by 
the  lower  conrt  July.20, 1917,  reauirli^  appA- 
lant  to  appear  and  idiow  cause  on  a  day  ap- 
pointed why  he  should  not  be  restrained  and 
enjoined  from  entering  upon  tiie  thorough- 
fares and  wharf  of  Beaux  Arts  Ullage  pend- 
ing the  trial  of  the  case  on  the  merits.  Hear- 
ing was  had  on  the  show-cause  order  on  Au- 
gust 9,  1917,  and  a  demurrer  by  appellant  to 
the  complaint  t>elDg  overruled,  upon  consid- 
ering the  affidavits  filed  in  behalf  of  the  re- 
spective parties,  the  court  granted  a  tem- 
porary restraining  order  as  prayed  for,  pend- 
ing the  final  hearing  of  the  action  and  until 
the  further  order  of  the  court  The  same 
order  recited  that  appellant,  deeming  himself 


aggrieved,  gives  notice  of  intention  to  appeal 
to  the  Supreme  Court,  and  requests  that  a 
supersedeas  bond  be  fixed  and  a  stay'  of  pro- 
ceedings be  had  until  the  seme  may  be  per- 
fected, and  the  court  fixed  the  sum  of  $500  aa 
the  amount  of  the  supersedeas  bond,  and 
granted  a  stay  of  proceedings  for  a  period  of 
48  hours,  from  3  o'clock  on  August  9,  1917,  to 
file  the  appeal  and  supersedeas  bond,  and 
that  in  case  of  failure  so  to  do  the  injunc- 
tion order  should  be  immediately  in  full  force 
and  effect,  and  that,  if  the  appellant  should 
thereafter  fail  to  perfect  his  appeal  and  con- 
tinue to  be  a  trespasser,  then  he  sbonld  be 
dealt  with  according  to  law  as  and  for  am* 
tempt   No  bond  of  injunction  was  required. 

Appellant  assigns  three  errors:  (1)  ThMt 
the  court  erred  In  overruling  the  demurrer; 
(2)  that  the  court  erred  in  granting  a  teio* 
porary  restraining  order  or  injunction  pen- 
dente Ute;  (8)  that  the  court  erred  in  failing 
to  require  re^ondeat  to  give  ft  bond  Indem- 
nifting  appellant  upon  ttie  lasnlng  of  the  In- 
junction. 

[1]  The  complaint  showed  that  the  respond- 
ant,  a  WajOdngton  corporatkm,  is  the  owner 
of  the  tract  of  land  platted  into  Beaux  Arts 
Village.  The  land  to  subdivided  Into  lota, 
with  streets,  all^  parUiv,  strips,  oom- 
mons,  and  a  wharf;  around  it  had  bectn  butlt 
a  hl^  teacB,  with  gates..  The  CMporatlon 
formed  a  sodety  known  as  the  Beaux  Arts 
Village,  and  the  mcanbers  held  land  ther^ 
strictly  Id  accordance  wlUi  the  grant  of  Oie 
deed,  which  was  required  to  0(»itBin  the  £ol- 
lo^i'lng  clause: 

"The  land  herewith  conveyed  shall  not  at  any 
time  after  the  date  hereof  be  sold,  conveyed, 
leased,  let.  or  sublet,  or  underlet^  in  whole  or  in 
part,  to  any  person  without  written  consent  of 
the  party  of  the  first  part" 

It  wfis  alleged  that  appellant  was  unlawful- 
ly trespassing  upon  the  pr(^rty  of  the  re- 
spondent ;  that  he  was  threatening  to  so  con- 
tinue; that  he  was  'causing  dissatisfaction 
and  strife,  was  disrupting  their  sodal  hap- 
piness, destroying  their  ccOnmon  well-being, 
and  was  a  menace  to  the  peace  and  dignity  of 
the  community;  tibat  he  has*  an  unsavory 
r^utatitm  for  morals,  peace,  and  quiet,  and 
Is  not  tolerable  or  endurable;  that  bla  pres- 
ence In  the  village  Is  a  danger  and  detriment 
to  the  same,  depredating  Its  value  as  an  Ideal 
village;  that  he  has  assaulted  certoin  p^ 
sons,  and  threatens  to  do  so  again ;  that  he 
has  used  language  calculated  to  cause  a 
breach  of  the  peace;  that  bis  behavior  Is 
belligerent,  quarrdsome.  and  menadng ;  and 
that  respondent  fears  that  sndi  conduct  will 
culminate  in  serious  acts,  endangering  the 
peace  of  the  community  and  the  lives  of  its 
owners.  These  allegations  of  continuing 
trespawes  and  threats  and  menaces  to  re- 
spondent and  the  inhabitants  of  the  village 
were  suSident  to  warrant  the  issuance  of  an 
injunction,  if  such  focts  were  sufficiently 
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pnnen.  It  Is  evident,  therefore,  tbot  re- 
qMndeot  would  be  damaged  if  tbe  acts  com- 
plained of  were  contlDued.  Silver  t.  Wash- 
ington Inv.  Co.,  65  Wash.  641,  118  Pac.  748. 

[21  It  was  not  necessary  to  all^e  that  ap- 
pellant was  insolvent  Silver  v.  Washington 
Inv.  Co.,  supra;  14  B.  O.  I/.  453;  Walker  v. 
Stone,  17  Wash.  578,  5U  Pac  488;  Seqaim 
Canning  Co.  r.  Bugge,  49  Wash.  127,  M  Pac. 
922,  16  Ann.  Caa.  196. 

tS]  The  court,  however,  was  without  au- 
thority to  grant  a  temporary  restraining  or- 
der without  bonds.  Sectlim  728,  Bern.  Code, 
provides  that: 

"No  injunction  or  restraining  order  shall  be 
granted  notil  the  party  asking  it  shall  enter 
into  a  bond,  in  sucb  a  earn  as  shall  be  fixed  by 
the  judge  or  court  granting  the  order  •  •  • 
conditioned  to  pay  all  damages  and  costs  which 
may  accme  bj  reason  of  the  injunction  or  re- 
straining order.** 

Where  a  statute  requires  the  giving  of  a 
bond  as  a  condition  precedent  to  the  granting 
of  an  injunction,  the  court  is  not  at  liberty 
to  disregard  such  statute,  and  it  is  error  in 
such  case  to  grant  tbe  injunction  without  the 
required  bond.  2  High  on  Injunctions  (4th 
Ed.)  fi  1520;  Keeler  v.  White.  10  Wash.  420, 
38  Pac.  1134 ;  Cherry  v.  Western  Wash.,  etc., 
Ass'n,  11  Wash.  586,  40  Pac.  J36;  Swope  v. 
Seattle,  35  Wash.  69.  76  Pac.  517.  The  or- 
der was  therefore  Invalid. 

Reversed  and  remanded  for  further  pro- 
ceedings. 

ELLIS,  O.  J.,  and  MOUNT  and  CHAI> 
WICK,  JJ..  nmcor. 

■OOO  Wash.  M2)  ' 

LABSEN  V.  RICR.    (No.  14221.) 
(Supreme  Court  of  Washington,   April  3. 1918.) 

1.  Mastkb  and  ^bvant  «»69— Bboulation 
oy  Emplotmeht— Minimum  Waqk— Coh- 

HTlTUTlOItALTIT. 

Laws  1913,  p.  602,  relating  to  the  employ- 
ment of  women  and  minors,  making  It  unlawful 
to  empl<v  women  in  any  industry  at  wages  in- 
adequate for  their  maintenance,  creating  the 
Indnstrial  Welfare  Gommisdon.  with  power  to 
establish  conditions  of  labor  and  to  6x  reason- 
able standards  of  wages  sufficient  for  decent 
maintenance  of  women,  emiiowering  commis- 
sioner to  investigate  conditiims  of  labor  and  es- 
tablish minimum  wage  for  women,  making  it 
a  misdemeanor  to  employ  women  for  less  than 
tbe  wage  established,  authorizing  an  investi- 
gation by  commission  on  emplor^'s  complaint, 
providing  that  any  employ^  receiving  leas  than 
a  legal  minimum  wage  may  recover  in  a  civil 
action  tbe  full  amount  of  the  legal  minimum 
wage,  and  making  the  commission's  determina- 
tion of  facts  condnsive,  but  giving  an  appeal  to 
the  superior  court,  is  constitutional. 

2.  Mastbb  and  Sebtant  e=970(l)— Ehplot- 
MENT  or  Women  —  Recovebt  or  MiNiMtnc 
Wage— "Clkbioal  Work." 

Under  an  order  of  tbe  Industrial  Welfare 
Oommisslon  made  under  tbe  authority  of  Laws 
1913,  p.  602,  relating  to  tbe  employment  of  wo- 
men and  minors  and  declaring  that  no  person, 
etc.,  shall  employ  any  female  over  18  years  in 
certain  enumerated  employments,  or  in  any 
clerical  work  in  any  establishment  in  wliicb  a 


minimum  wage  rate  applicable  to  employte  had 
not  been  before  established,  at  a  weekly  wage 
of  less  than  $10,  plaintifF  who  had  been  em- 

Eloyed  as  a  ticket  seller  in  a  moving  picture 
ouae,  was  employed  in  "clerical  work,"  and 
entitled  to  recover  die  minimum  wage  of  $10 
per  week  of  48  hours. 

8.  CoMpaovisB  AND  SnruDacNT  ^=39— I«- 

OALITT— FaTMBHT  OF  IJUB  THAH  UIMDCUK 

Waqe. 

A  compromise  between  plaintiff,  who  had 
been  employed  as  ticket  seller  in  a  moving  pic- 
ture house  at  S3  per  week,  and  her  employer,, 
under  which  she  would  not  receive  any  just 
equivalent  for  the  surrender  of  her  right  to  a 
minimum  wage  of  $10  a  week,  under  Laws 
1013,  p.  602,  relatiiC  to  the  employment  and 
to  the  wages  of  women,  and  under  an  order 
of  the  Industrial  Welfare  Commission  declar- 
ing such  amount  necessary  to  a  decent  main* 
tenance,  was  against  the  policy  of  the  statute, 
and  not  enforceable. 
Parker,  J.,  dissenting. 

Department  1.  App^  from  Superior 
Court,  Lewis  Contity;    W.  A.  Beynolds, 

Judge. 

Action  by  Lillie  Larsen  against  J.  D.  Rice. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

H.  El.  Donohoe  and  Forney  &  Ponder,  all 
of  Chehalis,  for  appellant  Floyd  M.  Han- 
cock and  Ous  U  Tbacker,  both  of  Chehalis, 
Cor  respondent 

FULLERTON,  J.  At  Its  biennial  session 
of  1913  tbe  Legislature  of  the  state  of  Wash- 
ington passed  an  act  relating  to  the  employ- 
ment of  women  and  minors.  Section  2  of 
tbe  act  makes  It  unlawful  to  employ  women 
or  minors  in  any  industry  or  occupation  un- 
der conditions  detrimental  to  their  health  or 
morals,  or  to  employ  womoL  in  any  indust^ 
at  waces  which  are  not  adequate  for  their 
maintenance.  Section  8  creates  a  commls- 
don  to  be  known  as  the  Industrial  Welfare  * 
Commission,  and  onpowers  it  to  eftabiish* 
conditions  of  labor  sucb  aa  shall  not  be  det- 
rimental to  health  and  morals,  and  to  fix 
reasonable  standards  of  wages  which  shall 
be  sufficient  for  the  decent  maintenance  of 
women.  Section  7  provides  that  every  em- 
ployer of  voToea  and  minors  shall  keep  a  rec- 
ord of  tbe  names  of  such  persons  employed^ 
and  shall  on  request  i>ermit  tbe  commission 
or  any  of  Its  duly  authorized  representatives 
to  Inspect  sucb  record.  Sections  9.*  10,  and 
11  empower  the  cinnmisslon,  through  the  in- 
strumentality of  ab  advisory  conference,  to 
invest^te  tbe  conditions  of  labor  in  any 
occupation,  trade,  or  Industry  in  which  wo- 
men and  minors  are  employed,  together  with 
the  wages  paid  sucb  employes,  and  to  es- 
tablish by  an  obligatory  order  standard  con- 
ditions for  labor  ther^  and  a  minimum 
wage  to  be  paid  for  su^  labor.  Section  17 
declares  it  to  be  a  misdemeanor  fOr  any  per- 
son to  employ  a  woman  or  minor  for  a  less 
wage  or  under  conditions  prohibited  by  the 
order.  Sections  17^,  18,  and  19  read  as  fol- 
lows: 


«=»For  otber  cases  see  same  topic  and  KBT-NUHBER  la  aU  Ksy-Nambsred  Digests  and  Indexes 
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"Sec.  17%,  Any  worker  or  the  parent  or 
Kuardiao  of  anr  minor  to  whom  this  act  ap- 
pliei  may  eompiain  to  the  commiBslon  that  the 
wi^ea  tmid  to  the  workers  are  lesa  than  the 
mintmiim  rate  and  the  commission  shall  inves- 
tigate  the  same  and  proceed  ander  this  act  in 
behalf  of  the  worker. 

"Sec  18.  If  anjr  employfi  shall  receive  less 
than  the  legal  minimum  wage,  except  as  here- 
inbefore provided  io  section  l3,  said  employ^ 
4ball  be  entitled  to  recover  in  a  civil  action  the 
full  amount  of  the  legal  minimum  wage  as  here- 
in provided  for,  toRether  with  costs  and  attor- 
ney s  fees  to  be  fixed  by  the  court,  notwith- 
standing any  agreement  to  work  for  such  lesser 
wage.  In  such  action,  however,  the  employer 
ehali  be  credited  with  ari^  wages  which  have 
been  paid  upon  account. 

"Sec.  19.  All  questions  of  fact  arising  nnder 
this  act  shall  be  determined  by  the  commission 
and  there  shall  be  no  appeal  from  its  decision 
upon  said  question  of  fact.  Either  employer  or 
employ^  shall  have  the  right  of  appeal  to  the 
superior  court  on  questions  of  law/ 

Acting  nnder  and  In  pursuance  of  the  stat- 
ute, the  Industrial  Wel&re  Commission  ap- 
pointed In  pursuance  thereof,  after  due  in- 
vestigation In  the  manner  provided  In  the 
act,  entered  an  obligatory  order  under  the 
date  of  December  21.  1914,  affecting  office 
employment  The  part  of  the  order  material 
here  reads  as  follows: 

"(1)  No  person,  firm,  asBociation  or  corpora- 
tion shall  employ  any  female  over  the  age  of 
eighteen  years  as  a  atenographer,  bookkeeper, 
typist,  billing  clerk,  filing  clerk,  cashier,  check- 
er, invoicer,  comptometer  operator,  or  in  any 
clerical  work  of  any  kind  In  any  establishment 
whatsoever,  in  which  a  minimum  wage  rate  ap- 
plicable to  such  employ*  has  not  heretofore 
been  established  as  provided  by  law,  at  a  week- 
ly wage  rate  of  less  than  ten  dollars  (flO.OO), 
any  lesser  wage  rate  being  hereby  dedared  in- 
adequate as  to  such  employ^  to  supply  the  nec- 
essary cost  of  living  and  maintain  them  in 
health. 

"(2)  Not  less  than  one  hour  shall  be  allowed 
,   for  noonday  luncheon  to  any  female  employ^ 
specified  in  paragraph  (1)  hereof,  such  require- 
•  ment  being  demanded  for  the  health  of  such 
employes, 

'*rhis  order  shall  become  effective  sixty  (60) 
days  from  the  date  hereof." 

Subsequent  to  the  time  the  order  became 
effective  the  appellant  In  this  action  em- 
ployed the  respondent  as  a  ticket  seller  In 
a  moving  picture  house  conducted  by  him  at 
Cliehalis.  The  respondent  served  In  that 
capacity,  as  found  by  the  trial  court,  for  a 
period  at  56  weeks,  working  39  hours  per 
week,  being  "absent  at  different  times  for  a 
total  of  seven  (7)  days."  The  contract  wage 
was  $3  per  week,  and  this  sum  was  paid  her 
in  full. 

In  July,  1916,  Uie  respondent  began  the 
present  action  to  recover  the  difference  be- 
tween the  wage  rate  paid  and  the  sum  she 
conceived  herself  entitled  to  under  the  stat- 
ute and  the  obligatory  order  of  the  Indus- 
trial Welfare  Commission  made  In  pursu- 
ance thereof.  In  her  complaint  she  demand-  \ 
ed  Judgment  based  on  a  flat  rate  of  f  10  per 
week  for  the  number  of  weeks  she  was  em- 
ployed, but  at  the  trial  conceded  through  her 
counsel  that  she  was  entitled  to  recover  only 
on  the  basis  of  $10  per  week  for  a  wcdc  of 


48  hours.  The  trial  court  allowed  a  recovery 
on  the  latter  basis,  entering  Judgment  in  fa- 
vor of  the  respondent  for  the  sum  of  $278.87. 

In  his  answer  to  the  respondent's  com- 
plaint the  appellant  Interposed  general  deni- 
als, and  set  up  three  affirmative  defenses. 
The  first  of  these  affirmative  defenses  sug- 
gests the  question  whether  the  respondent's 
employment  falls  within  or  is  subject  to  the 
obligatory  order  entered  by  the  Industrial 
Welfare  Commission.  In  the  second  defense 
a  settlement  of  the  controversy  between  the 
respondent  and  the  appellant  was  set  forth. 
The  third  raises  thie  qnestlon  of  the  constitu- 
tionality of  the  act  A  demurrer  was  inter- 
posed to  the  several  defenses  and  overruled 
as  to  the  first  two,  but  sustained  as  to  the 
last  At  the  trial  the  court  determined  from 
the  erldoioe  that  tlie  respondent's  employ- 
ment was  within  the  obligatory  order  of  tta6 
commlssdm.  It  was  held,  however,  that  t&e 
facts  set  forth  as  constltntliv  a  setklement, 
although  further  amplified  by  a  trial  antend- 
ment,  did  not  constltate  a  defense,  and  evi- 
dence offered  to  aubstantlate  the  plea  was 
rejected. 

In  this  court  the  appellant  aasigns  error 
upon  the  several  rulings  of  the  trial  court 
These  we  wUl  notice  in  turn,  altbougli  not 
In  the  order  In  which  they  are  presrated  in 
the  brief. 

[1]  The  first  question  is  the  constltntlonal- 
ity  of  the  act  On  this  qtiestlon  we  do  not 
feet  dlj^osed  to  enter  into  an  extmded  dis- 
cussion. The  state  of  Oregon  has  a  law  up- 
on its  statute  books  almost  the  exact  coun- 
terpart of  our  own,  and  its  constitutionality 
was  sustained  by  the  unanimous  decUdon  <mF 
the  highest  court  of  that  state  sitting  en 
banc,  against  attacks  based  upon  the  several 
grounds  urged  by  the  appellants  here.  Stet- 
tler  V.  O'Hara,  69  Or.  519,  139  Pac.  743,  L.  R. 
A.  1917C,  944,  Ann.  Cas.  1916 A,  217;  Simpson 
V.  O'Hara,  70  Or.  261,  141  Pac  158.  These 
cases  were  taken,  by  writ  of  error  on  the 
federal  question  involved,  to  the  United 
States  Supreme  Court,  and  were  there  af- 
firmed, after  a  reargument,  although  by  an 
equally  divided  court,  Mr.  Justice  Brandeis 
taking  no  part  In  the  consideration  and  de- 
cision of  the  cases.  Stettler  v.  O'Hara  and 
Simpson  V.  O'Hara,  243  U.  S.  629,  37  Sup. 
Ct.  475,  61  L.  Ed.  937.  The  reasoning  of  the 
justices  of  the  Oregon  court  writing  the  de- 
cisions In  the  cases  appeals  to  us  as  sound 
and  conclusive,  and  we  are  content  to  rest 
our  Judgment  on  the  authority  of  the  cases 
as  there  determined. 

[2]  The  second  question.  Is  the  work  whldi 
the  respondent  was  employed  to  perform 
within  the  obligatory  order  of  the  Industrial 
Welfare  Commission?  was  also,  we  think, 
correctly  determined  by  the  trial  court 
While  the  court  found  that  the  work  was  that 
of  a  cashier,  and  thus  fell  within  the  enu- 
merated employments  set  forth  In  the  order, 
and  while  we  think  this  ooncluslon  may  be 
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questioned,  we  have  no  doubt  that  the  work 
was  clerical  work,  and  thus  within  the  seneral 
clause  of  the  order  which  follows  the  spe- 
cially enumerated  employmenta.  This  does 
not  add  to  the  list  of  employes  a  class  not 
considered  by  the  conference  appointed  to 
investigate  and  make  recommendations  with 
reference  to  office  help.  The  record  shows 
that  ticket  selling  in  moTlng  picture  houses, 
along  with  a  number  of  other  emplo^ents 
at  dmilar  kind  not  spedfleally  enumerated 
in  the  recommendation  made,  receired  the 
espetdal  attention  of  the  confer«v».  The 
record  shows  with  reference  to  this  pertlca- 
lar  class  of  employes  that  tb^  were  then  re- 
ceiving an  arerage  wage  of  $&S4  per  week 
of  48  bours,  and  that  the  conference  members 
by  a  unanimous  vote  determined  that  this 
sum  was  insuffl^ent,  to  use  the  language  of 
the  statute,  "for  their  decent  mainteDance," 
and  recommended  a  wage  of  910  per  week, 
wbicb  recommendation  met  witii  the  approv* 
al  of  the  commission. 

[8]  The  final  question  relates  to  the  rul- 
ing of  the  court  with  reference  to  tbe  de- 
fense of  compromise.  The  offer  of  proof  was 
reasonably  wltbln  the  auctions  of  the  an- 
swer as  amended  at  tbe  trtaL  As  it  appears 
in  the  record,  the'offer  was  this: 

"With  the  amended  answer,  thuB  amended, 
defendant  offers  to  prove  by  this  witness,  J.  D. 
Rice,  and  by  other  witnesses,  that  on  or  about 
the  22d  day  of  June,  1916,  and  after  all  the 
services  ever  rendered  by  plaintiff  for  defendant 
at  his  moving  picture  show,  included  in  the  com- 
plaintj  bad  been  fully  performed,  and  after 
plaintiff  had  been  paid  by  defendant  the  amount 
she  claimed  for  said  services,  and  at  a  time 
when  plaintiff  was  21  years  of  age  and  in  all 
respects  competent  to  bind  herself  by  contract 
and  agreement,  plaintiff  made  a  further  claim 
against  defendant  for  her  said  services,  claim- 
ing additional  compensation  in  the  sam  of  |274, 
and  no  more,  and  that  at  said  time  tbere  was 
a  dispute  between  plaintiff  and  defendant,  the 
plaintiff  claiming  that  she  had  performed  serv- 
ices for  hours  per  day  for  a  period  of  56 
weeks,  and  defendant  belieTing  and  claiming 
that  plaintiff  had  only  performed  services  for 
him  for  a  period  of  S%  hours  each  day  for  a 

{terlod  of  56  weeks,  and  that  defendant  also  be- 
ieving  and  contending  that  the  Industrial  Wel- 
fare Commission  of  Washington  had  not  com- 
plied with  tbe  law  in  attempting  to  urolnulgate 
or  estahlisb  a  minimum  wage  rate  affecting  the 
employment  of  females  over  the  age  of  IS 
yeanr,  and  the  order  upon  which  this  suit  is 
based,  and  also  believing  and  contending  that 
plaintiff's  said  services  so  performed  b;  faer  did 
not  and  do  not  entitle  her  to  be  classi6ed  as  a 
cashier  within  the  meaning  of  the  law  or  with- 
in the  meaning  of  said  pretended  order  of  tbe 
Industrial  Welfare  Commission,  and  does  not 
entitle  her  to  be  classified  in  any  manner  under 
said  pretended  order  so  as  to  be  entitled  to  the 
minimum  wages  therein  specified,  and  that  in 
these  circumstances,  after  a  full  and  free  dis- 
cussion both  pro  and  con  of  the  respective 
claims  of  the  plaintiff  and  of  the  defendant  and 
for  the  purpose  of  avoiding  litigation,  delay, 
and  uocertainbr  and  preserving  amicable  feel- 
ings between  the  parties,  plaintiff  and  defend- 
ant entered  into  a  written  contract  whereby  in 
fall  satisfaction  of  all  differences  between  them 
it  was  mutually  agreed  that  defendant  should 
pay  plaintiff  tbe  sum  of  $40  by  check,  which 
the  defendant  then  and  there  did,  and  further' 
that  defiant  should  employ  plaintiff  to  sell 


tickets  In  hia  moving  picture  show  window  at 
Cbehalis,  Wash.,  between  tlie  bours  of  7  p.  m. 
and  10  p.  m.  of  each  day  for  a  period  of  6 
months  after  the  date  of  said  agreement  at  the 
rate  of  $5  per  week,  working  during  said  hours 
only,  which  sum  so  paid  by  defendant  to  plain- 
tiff and  said  contract  so  entered  Into  was  then 
and  there  mutually  agreed  to  be  in  full  satis- 
faction of  all  claims,  if  any,  that  plaintiff  then 
had  against  the  defendant  for  any  services  per- 
formed by  her  for  him  mentioned  In  the  com- 

Elaint  herein  and  particularly  in  satisfaction  of 
er  claim  for  tbe  services  sued  upon  in  this  ac- 
tion ;  that  plaintiff,  after  algning  said  contract 
and  after  recdving  a  check  for  the  $40  signed  by 
defendant  and  payable  to  her  order  and  drawn 
upon  the  bank  of  Coffman,  Dobson  &  Co.,  Che- 
balls.  Wash.,  and  after  retaining  a  copy  of  said 
written  contract,  actually  entered  upon  the 
duties  of  her  employment  under  said  contract  of 
settlement  and  actually  worked  thereunder  for 
a  considerable  length  of  time  selling  tickets  for 
defendant  as  therein  provided ;  that  defendant 
has  at  all  times  been  able,  ready,  and  willing  to 
carry  out  and  has  carried  out.  as  far  as  be  was 
permitted  to  do  by  plaintiff,  his  part  of  the 
contract,  and  that  be  is  ready  and  willing  to 
carry  out  the  same  and  do  all  things  therein  pro- 
vided to  complete  the  ful611ment  of  said  con- 
tract; that  there  was  at  the  time  said  check 
was  issued,  has  been  at  all  times  since,  and  now 
is  ample  funds  to  tbe  credit  of  defendant  in  tbe 
bank  on  which  said  check  was  drawn  to  pay  the 
same,  and  said  check  now  certified  by  the 
cashier  of  said  bank  is  tendered  to  plaintiff  in 
open  court,  and  that  it  has  been  stipulated  that 
said  tender  may  .be  considered  as  If  made  in 
cash  at  the  time  tbe  first  answer  waa  served  In 
this  case." 

It  is  undoubtedly  a  general  rule  that  pri- 
vate controversies  between  individuals  sul 
Juris  may  be  compromised  by  them  by  mu- 
tual agreement,  and  that  the  courts  will  not, 
where  no  question  of  fraud  intervenes,  re- 
lieve from  the  agreement,  even  though  it  be 
shown  that  the  one  gained  rights  thereby  to 
which  he  would  not  otherwise  have  been  en- 
titled, and  that  the  other  gave  up  rights  to 
which  he  was  fully  entitled;  this  on  the 
principle  that  compromises  are  favored  by 
the  law,  since  they  tend  to  prevent  strife 
and  conduce  to  peace  and  to  the  general  wel- 
fare of  tbe  community.  But  the  controversy 
here  bad  an  added  element  not  found  in  tbe 
ordinary  controversy  between  individuals. 
It  was  not  wholly  of  private  concern.  'It 
waa  aftected  with  a  public  Interest  Tb9 
state,  having  declared  that  a  minimum  wage 
of  a  certain  amount  is  necessary  to  a  decent 
maintenance  of  an  employe  engaged  in  the 
employment  la  which  the  respondent  was  en- 
gaged, lua  an  interest  in  seeing  that  ttie  fix- 
ed compensation  is  actually  paid.  The  stat- 
ute making  the  declaration- not  only  makes 
contracts  of  employment  for  less  than  the 
minimum  wage  void,  but  has  sought  to  se- 
cure its  enforcement  by  making  it  a  penal  of- 
fense tm  the  part  of  the  employer  to  pay  less 
than  tbe  minimum  wage,  and  by  giving  to 
the  employe  a  rl^t  of  action  to  recover  the 
difference  between  the  wage  actually  paid 
and  such  minimum  wage.  The  statute  was 
not  tlierefore  intended  solely  for  tbe  benefit 
of  the  Individual  wage-earner.  It  was  be- 
lieved that  the  welfare  of  the  public  requires 
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that  vage-eamers  recetn  a  wage  snffldent 
for  tli«lr  deceit  matntenance;  Tbe  statute 
1)^DK  thus  protective  ot  the  pablie  aa  well 
as  of  tbe  wage-earner,  It  most  fbllow  tbat 
any  contract  of  settlement  of  a  amtrova^ 
arl^ng  ont  of  a  failure  to  pay  tbe  fixed  min- 
imum wage  In  wblch  tbe  state  did  not  par- 
ticipate Is  Toldable,  If  not  void.  Bspecially 
must  this  be  so,  as  here,  where  the  ctmtract 
of  settlement  Is  executory,  has  been  repudiat- 
ed by  one  of  the  parties,  tbe  parties  can  be 
placed  In  statu  quo,  and  the  wage-earner, 
by  carrying  ont  the  contract,  will  not  receive 
tbe  wage  to  which  she  Is  Justly  entitled. 
One  has  but  to  glance  at  the  terms  ot  the 
pn^Kised  settlement  In  this  Instance  to  see 
that  tbe  respondent  will  not  rec^ve  thereby 
any  Just  equivalent  for  tbe  sum  which  she 
agreed  to  surrender.  Our  opinion  is  tbat  It 
Is  such  a  contract  as  the  courts  are  not  re- 
quired to  enforce,  and  that  It  would  be 
against  the  policy  of  the  statute  so  to  do. 
•  These  conOusloDs  require  an  affirmance 
of  tbe  Judgment;  and  It  Is  so  ordered. 

BLT.IS,  0.  J.,  and  IfAIN  and  WEBSTER, 
JJ.,  eosKxa, 

PARKEB,  X,  I  dissent.  I  think  tbe  com- 
promise was  permissible,  and  tbat  appellant 
should  have  been  allowed  to  prove  it  as  of- 
fered by  him. 

(in  Wash.  12) 

MATSON  T.  KENNECOTT  MINES  CO.  ft  at 
(No.  14463.) 

(Snpreme  Court  of  Washington.   April  8, 
19ia> 

1.  Appeuahcb  <0»9(4>  —  OKIHrBBAI.  OR  Spb- 
otAi,  Appeabance—Answbb— "General  Af- 

PEARANCE  " 

Under  Rem.  Code  1915,  |  241.  proriding 
that  appearances  eball  be  deemed  general  anlesB 
defendant  states  that  same  is  special,  where  de- 
fendant, stating  bis  appearance  as  special,  in- 
voked the  juHsdiction  of  tbe  coart  by  pleading 
to  the  merits  of  tbe  cause  and  praying  for  re- 
lief thereon,  the  appearance  was  goieral,  and 
the  court  had  juriadicnon. 

[Ed.  Note.— For  o^er  deflnitions,  see  Words 
and  Phrases,  First  and  Second  Series,  General 
Appearance.] 

2.  COBPOBATIONS      4I»080(H)     —  ACTIONS 

Against  Afteb  DissoLxmoN. 
Under  Laws  Nev.  1903,  c.  88,  fS  89,  90, 
providine  for  dissolution  of  corporations,  and 
tbat  a  «88olved  corporation  shaH  be  continued 
for  one  year  and  until  the  winding  up  of  liti- 
gation in  which  it  shall  be  interested,  where  a 
corporation  made  a  general  appearance  within 
the  year  after  dissolution,  plaintiff  was  entitled 
to  proceed  to  final  judgment 

3.  COBPOBATIONS  «=>639  —    DiSSOLUTIOlf  — 

What  L<aw  Governs. 
Tbe  coming  into  and  going  out  of  exist- 
ence of  a  corporation  is  determinable  by  the 
laws  of  the  state  of  creation,  which  laws  have 
extraterritorial  effect  in  tbe  winding  up  of  their 
affairs  after  dissolution. 

4.  Tabties  $=»51(4)  —  Bbinoihq  in  New 
Pabtt. 

In  an  action  against  a  dissolved  corpora- 
tion, the  making  of  a  third  party  defendant  to 


compel  liim  to  account  for  corporation  property 
alleged  to  bave  been  appropriated  was  not  a 
proper  subject  for  litigation  therdn. 

5.  Judouent  <t=9 106(3)— Dbpaitlt^Failtibb 
to  Answbb  Auenbed  CoHPLAxirr. 

The  denial  of  plaintiff's  motion  for  default 
against  defendant  for  failure  to  answer  his  third 
amended  complaint  was  not  error,  where  as  to 
such  defendant  this  complaint  was  tbe  same  ss 
tbe  second  amended  complaint,  wbicb  he  au- 
awered. 

6.  Statutes  «=>281— Action  Aoainst  Dia- 

SOLVBD  CoRPOBATIOS— PleaDIHG. 
Tbe  introduction  ia  evidence  in  an  action 
against  a  Nevada  corporation  of  a  copy  of 
Laws  Nev.  190S,  c.  S8,  |  90,  relating  to  actions 
by  and  against  dissolved  corporatioBS,  needed 
no  prior  pleading,  where  its  introduction  was  to 
negative  tbe  cuiiroed  dlsincorporation  of  the 
company. 

Department  1.  Appeal  from  SuperlOT 
Court,  Sing  County;  John  J.  Jprey,  Judge. 

Action  by  Matt  Matson  against  the  Kenne- 
cott  Mines  Company  and  Stephen  Birch. 
From  an  order  dismissing  the  action  as  to 
the  Company,  and  from  an  order  dismissing 
tbe  action  as  to  Stepboi  Birch,  plaintiff  ap- 
peals. Affirmed  in  part,  and  reversed  in  part 

Geo.  H.  Rummens,  Wilmon  Tucker,  Heber 
McIIugb,  and  John  T.  Casey,  all  of  Seattle, 
for  appellant,  Roberts,  Wilson  &  Skeel  and 
Bogle,  Graves,  Merritt  &  Bogl^  all  of  Se> 
attle,  for  respondents. 

PARKEB,  J.  This  action  was  originally 
commenced  in  the  supeilor  court  for  King 
county  against  the  defendant  Kennecott 
Mines  Company,  a  Nevada  corporation,  by 
tbe  plaintiff,  Matson,  seeking  recovery  of 
damages  for  perB<Hial  Injuries  which  be 
claims  to  bave  suffered  as  the  result  of  tbe 
negligence  of  that  company  while  working  at 
its  mines  In  Alaska  In  January,  1915.  There- 
after Matson  filed  his  third  amended  com- 
plaint, attempting  to  make  Birch  a  party 
defendant  to  th%  action,  wbicb  complaint  was 
served  upon  Birch  together  with  a  summons. 
The  case  Is  in  this  court  upon  an  appeal  by 
Matson  from  orders  of  tbe  saperior  court  dis- 
missing the  case  as  to  both  defendants  and 
denying  him  a  trial  upon  the  merits. 

The  dismissal  of  tbe  case  as  to  the  compa- 
ny was  by  the  trial  conri;  rested  upon  tbe 
ground  that  It  had  t>een  disincorporated  be- 
fore the  commencement  of  the  action.  While 
counsel  seek  to  sustain  the  order  of  dismis- 
sal upon  that  ground,  they  also  seek  to  sus- 
tain tbe  order  upon  the  ground  tbat  tbe  supe- 
rior court  never  ia  any  event  acquired  Juris- 
diction over  the  person  ot  the  company  ^- 
tber  by  an  effective  service  of  summons  upon 
it  in  this  state  or  by  its  general  appearance 
in  the  action.  The  dismissal  as  to  the  de- 
fendant Birch  was  by  the  trial  court  rested 
upon  tbe  ground  that  no  cause  of  action  was 
stated  against  him  in  the  third  amended  com- 
plaint which  could  be  a  propet  subject  of  llt- 
^tion  In  this  case. 

On  June  1,  1915,  Matson  signed  and  vert- 
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fled  his  original  complaint  In  this  action. 
Thereafter  that  complaint,  together  with 
the  sammona  in  nsnal  form,  was  serred 
upon  fonr  different  persons  In  this  state,  at 
different  times,  as  resident  agents  of  the 
company  who  were  claimed  by  Matson  to  be 
agents  of  the  company  npon  whom  service 
might  be  effectnally  made  for  It  at  the  time 
each  service  was  so  made.  Thereafter  coun- 
sel for  the  company  appeared  specially  and 
made  motions  to  qnash  the  service  of  the 
snmmons  upon  each  of  these  persons  as  serv- 
ice npon  the  company,  which  motions  were 
rested  npon  the  gronnd  that  neither  of  the 
persons  so  attempted  to  be  served  was  an  of- 
ficer, agent,  or  representative  of  the  com- 
pany in  this  state.  We  do  not  And  in  either 
of  these  motions  or  elsewhere  In  this  rec- 
ord any  claim  that  the  Kennecott  Mines 
Company  was  not  doing  business  in  this 
state  of  such  nature  and  extent  that  It  was 
SDbJect  to  be  sued  therdn  upon  a  cause  of 
action  sacb  as  Matson  set  forth  In  his  sev- 
eral complaints,  apart  from  the  claim  that  It 
had  been  disincorporated.  These  motions  to 
qnash  were  brought  on  for  henring  before  the 
court  when,  after  hearing  evidence  and  argu- 
ment of  counsel,  they  were  by  the  court  de- 
nied. Thereafter  the  company  by  its  counsel 
ans\vered  Matson's  complaint  upon  the  mer- 
its, denying  that  Its  negligence  resulted  In  or 
contributed  to  the  Injury  of  Matson  as  al- 
leged by  him,  and  afl9rmatlvely  pleading  con- 
tribntory  negligence  and  assumption  of  risk 
on  his  part,  and  also  that  his  Injuries,  If 
any,  resulting  from  the  fault  of  persons  oth- 
er than  himself,  were  the  result  of  the  fault 
of  his  fellow  servants.  In  the  making  and 
flUng  of  this  answer  the  company  attempted 
to  preserve  Its  special  appearance  as  made 
In  its  motions  to  quash  the  serrlce  of  sum- 
mons. The  portions  of  the  answw,  aside 
from  Its  denials  and  pleadings  of  affirmative 
defenses  as  above  noticed  bearing  upon  the 
qnestion  of  whether  the  company  preserved 
its  special  appearance  in  the  action,  are  the 
following : 

"Comes  DOW  the  defendant  Kennecott  Mines 
Company,  the  court  havinit  overruled  and  de- 
nied its  motion  to  quash  service  in  this  action, 
and  not  waiving  its  motion  to  quaab  Uie  serv- 
ice, and  atill  reserving  its  special  appearance, 
and  its  right  to  contest  the  question  of  the  ju- 
risdictiOD  of  this  honorable  court,  submits  this 
Its  answer  to  the  complaint  of  the  plaintiff." 

"Wherefore  the  defendant  Kennecott  Mines 
Company,  having  fully  answered  the  complnint 
of  plaintiff,  prays  for  judgment  for  dismissal 
and  for  costs." 

Thereafter  Matson  filed  his  amended  com- 
plaint and  his  second  amended  complaint, 
both  of  which  were  answered  in  order  by  the 
company  In  substance  the  same  as  it  had 
answered  his  original  complaint. 

On  June  14,  1916,  the  cause  came  regular- 
ly on  for  trial  in  the  superior  court  sitting 
with  a  jury;  counsel  fbr  the  company  still 
insisting  that  the  appearance  of  the  compa- 
ny was  special  and  not  general.  Counsel  for 
the  company  then  presented  to  the  court 


and  offered  in  evidence  a  duly  certified  copy 
of  the  articles  of  Incorporation  of  the  com- 
pany showing  that  it  was  a  corporation  or- 
ganized under  the  laws  of  Nevada  in  Novem- 
ber, 1906.  Indorsed  upon  the  certified  copy 
of  the  articles  so  presented  and  offered  lo 
evidence  was  a  statement  over  the  signature 
of  the  secretary  of  state  of  Nevada,  as  fol- 
lows: "Dissolved  June  10,  1915."  Counsel 
for  the  company  also  presented  to  the  court 
and  offered  In  evidence  a  duly  certified  copy 
of  section  89  of  the  general  corporation  law 
of  Nevada  (Laws  1903,  c.  88),  relating  to  the 
voluntary  dissolution  of  corporations  of  that 
state.  That  section,  after  providing  for  the 
procedure  and  the  manner  of  giving  consent 
to  a  dtasfdution  by  those  interested,  pro- 
vides: 

That  certain  written  evidence  thereof  "shall 
be  filed  In  the  oflSce  of  the  secretary  of  state, 
who,  upon  being  satisfied  by  due  proof  that  the 
requirements  aforesaid  have  been  complied  with, 
shall  issue  a  certificate  that  such  consent  has 
been  filed,  and  the  corporation  shall  thereby  be 
dissolved^  and  the  secretary  of  state  shall  make 
an  indorsement  to  that  effect  on  the  original 
certificate  of  incorporation  and  on  the  amend- 
ments thereto  in  his  office." 

Counsel  for  the  company  also  presented  to 
the  court  and  offered  In  evidence  a  certificate 
of  the  secretary  of  state  of  Nevada  made  as 
provided  by  the  above-quoted  portion  of  sec- 
tion 89,  further  evidencing  the  dlslncorpora- 
tion  of  the  company.  This  waa  the  first 
claim  made  that  the  company  had  been  disin- 
corporated. These  pai»ers  showed  In  appar- 
ent dlslncorporatlon  of  the  company  t>efore 
the  commencement  of  the  action.  Thereupon 
counsel  for  Matson,  claiming  surprise  at  this 
proof  of  apparent  dlslncorporatlon,  having 
no  notice  that  there  would  be  a  claim  of  its 
dlslncorporatlon,  asked  for  a  continuance  of 
the  cause  to  the  end  that  they  might  be  able 
to  show  that  the  company  was  In  fact  not 
disincorporated,  and,  if  necessary,  plead  ad- 
ditional facta  to  that  end.  The  trial  court 
thereupon  granted  this  request,  dismissed  the 
jury,  and  continued  the  case.  The  case  was 
never  thereafter  brought  to  trial  upon  the 
merits.  Therefifter  counsel  for  Maltson  filed 
bis  third  amended  complaint,  setting  up 
bis  c&Ma0  of  action  against  the  company  the 
same  in  substance  as  in  his  second  amended 
complaint,  upon  which  the  case  was  proceed- 
ing to  trial  when  continued.  In  this  third 
amended  complaint  It  was  sought  to  make 
Stephen  Birch  a  defendant  In  the  action  up- 
on the  theory  that  he  was  the  moving  spirit 
in  bringing  about  the  dlslncorporatlon  of  the 
company  and  the  organization  of  a  new  cor- 
poration which  succeeded  to  the  rights  and 
properties  of  the  company,  and  that  this  was 
accomplished  by  the  fraudulent  acts  of  Birch. 
That  portion  of  the  third  amended  complaint 
is  a  somewhat  involved  story,  but  we  think 
this  is  a  sufficient  noticing  of  Its  nature. 
This  third  amended  complaint,  together  with 
a  summons  in  usual  form,  was  served  in 
King  county  upon  Birch,  who  was  then  tern- 
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twrarilf  ther^  but  wbose  residence  was  not 
lu  this  state.  Thereafter  several  mottons 
were  made  by  the  respective  parties,  which 
presented  the  question  of  Blatson  being  enti- 
tled to  default  as  against  both  the  company 
and  Birch  tor  want  of  answer  to  his  Uiird 
amended  complaint;  the  queation  of  the 
sufficiency  of  the  allegation  of  Matson's  third 
amended  complaint  to  constitute  a  cause  of 
action  against  Birch,  properly  triable  In  this 
case,  the  question  of  the  dismissal  of  the 
third  amended  complaint  and  of  the  action 
as  to  Birch,  and  the  question  of  the  striking 
of  the  third  amended  complaint  and  the  dis- 
missal of  the  action  as  to  the  company. 
These  motions  were  apparently  all  h^rd  to- 
gether, upon  which  bearing  the  court  had  be- 
fore It  the  certified  copies  of  the  articles  of 
Incorporation  of  the  company,  the  indorse- 
ment thereon,  and  the  certificate  of  the  sec- 
retary of  state  of  Nevada  apparently  show- 
ing that  the  company  had  been  disincorporat- 
ed, which  papers  had  been  offered  in  evidence 
upon  the  trial  terminated  by  the  continuance. 
The  court  also  had  before  It  a  printed  pam*- 
phlet  offered  In  evidence  by  counsel  for  Mat- 
son,  purporting  to  be  an  official  publication 
of  the  general  corporation  law  of  Nevada  Is- 
sued by  the  secretary  of  state  of  Nevada, 
which  pamphlet  was  considered  in  evidence 
by  the  court  without  objection  on  the  part 
of  counsel  for  the  company,  and  which  pam- 
phlet contained  section  89,  above  noticed  and 
quoted  from,  and  also  the  following  provi- 
sions In  section  90  of  the  general  corpora- 
tion law  of  Nevada: 

"All  corporations,  whether  they  expire  by  lim- 
itations, or  are  otherwise  dissolved,  shall  never- 
theless be  coDtinued  as  bodies  corporate,  for  the 
term  of  one  year  from  such  expiration  or  dis- 
solution, and  until  ell  litigation  to  wliicb  such 
corporation  is  a  party,  if  bpftun  within  that 
time  and  process  served  within  said  year,  is 
ended,  for  the  purpose  of  prosecuting  and  de- 
fending suits  by  or  against  them,  began  within 
said  time.   •  • 

The  result  of  the  hearing  upon  these  mo- 
tions was  that  the  court  entered  two  orders, 
which  in  effect  finally  terminated  the  action 
both  as  to  the  company  and  Birch  and  pre- 
vented a  trial  thereof  upon  tfie  merits:  (1) 
An  order  dismissing  the  action  as  to^he  com- 
pany containing  recitals  showing  that  the 
order  of  dismissal  was  by  the  court  rested 
upon  the  ground  that  the  company  had  been 
'disincorporated  and  dissolved  under  the  laws 
of  Nevada  before  the  commencement  of  the 
action;  and  (2)  an  order  dismissing  the  ac- 
tion as  to  Birch  containing  recitals  indicat- 
ing the  court's  opinion  that  Matson's  third 
amended  complaint  did  not  constitute  a  cause 
of  action  against  Birch  triable  in  this  ac- 
tion. The  appeal  of  Matson  is  talien  from 
these  two  orders  terminating  the  action,  and 
also  from  a  subsequent  order  made  by  the 
court  denying  Matson  a  new  trial  upon  the 
merits. 

In  so  far  as  we  are  concerned  with  the 
claim  of  error  in  the  entering  of  the  order 


of  dismissal  as  to  Uie  company,  we  have  here 
presented  two  questions:  (1)  Assuming  that 
the  company  was  not  disincorporated  so  as  to 
prevoDt  the  commencement  of  this  actifm 
against  it,  did  the  trial  court  acquire  Juris- 
diction over  the  person  of  the  comvaay  ei- 
ther l>y  service  of  summons  npon  it  In  this 
state  or  by  Its  general  appearance  in  the 
action?  (2)  Was  the  company  disincorpo- 
rated under  the  laws  pf  Nevada  so  as  to  pre- 
vent the  commencement  of  this  action? 

[1]  We  pass,  without  deciding,  the  qnea* 
tlon  of  whe&ber  Jurisdiction  was  acquired  by 
the  court  over  the  person  of  the  company  by 
service  of  summons  upon  it  In  tills  state,  since 
we  luve  arrived  at  the  conclusion  that  In  any 
event  Jurisdiction  was  acquired  over  it  by 
its  general  appearance  in  the  action,  and  that 
it  appeared  generally  therein  when  it  an- 
swered the  original  complaint  upon  the  mer- 
its and  prayed  for  a  dismissal  of  the  action 
and  for  Judgment  for  costs  against  Matson. 
Section  241,  Rem.  Code,  relating  to  the  ap- 
pearance by  defendants,  reads  In  part  as 
follows: 

"A  defendant  appears  in  an  action  when  be 
answers,  demnrs,  makes  any  application  for  an 
order  therein,  or  gives  the  plaintiff  written  no- 
tice of  his  appearance.  •  *  •  Every  such 
appearance  made  in  an  action  shall  be  deemed  a 
general  appearance,  unless  the  defendant  in 
mailing  tlie  same  states  that  tlie  same  is  a  spe- 
cial appearance." 

The  concluding  words  of  this  section  may 
surest  the  tlioug^t  that  a  defmdant  can 
limit  any  appearance  he  may  make  In  an 
action  so  OS  to  make  It  a  special  appearance 
only,  and  thereby  avoid  submitting  himself 
generally  to  the  Jurisdiction  of  t^e  court, 
by  simply  stating  "that  the  same  ia  a  sp^ 
cial  appearance,"  regardless  of  its  real  na- 
ture, and  regardless  of  the  fact  that  he  may 
in  the  making  of  his  appearance  invoke  the 
Jurisdiction  of  the  court  by  asking  the  ren- 
dition of  a  Judgment  or  order  in  the  case 
such  as  the  court  could  only  rehder  wh^  it 
has  Jurisdiction  over  the  persons  of  the  par- 
ties to  the  action.  This,  It  seems  to  us,  Is 
the  only  possible  theory  upon  which  counsel 
for  the  company  can  rest  their  argument 
that  the  statements  In  their  several  answers- 
effectively  preserved  th^  special  appear- 
ances made  in  their  several  motions  to  quash 
the  services  of  the  summons.  We  think  that 
the  language  of  section  241  above  quoted  does 
not  mean  that  an  appearance,  which  by  its 
very  nature  Is  general,  can  be  made  special 
by  the  mere  designation  of  it  as  such  by  the 
one  making  It,  but  that  the  language  of  the 
section  means  only  that  no  appearance  which 
by  Its  nature  can  be  made  special  will  be  re- 
garded as  special,  unless  the  party  making  u 
states  that  "the  same  is  a  special  appear- 
ance," that  is.  that  even  a  motion  confined  by 
Its  terms  exclusively  to  a  challenging  of  the 
court's  Jurisdiction  over  the  person  of  the 
defendant  will  not  be  considered  a  special 
appearance  unless  stated  to  t>e  such>  and 
that  no  appearance  which  by  its  very  nature 
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l8  general  can  be  made  spedal  by  a  state- 
ment that  It  is  spedaL  When  the  company 
answered  upon  the  merits  In  this  case  and 
prayed  tor  Judgment  tm  dismissal  and  for 
costs,  It  tn  effect  Invoked  the  jnrlsdictlon  ct 
the  oonrt  and  asked  a  determlnatlcn  ot  the 
cause  npon  the  merits,  whicdi,  of  oontse, 
could  not  be  done  by  the  court  unless  it  bad 
jurlsdli^on  over  the  person  of  both  the  com- 
pany and  Blatson.  Manifestly  this  prayer 
of  the  company's  answers  was  more  than  a 
prayer  for  dismissal  toxe  want  <if  Jurisdiction. 
To  so  limit  it  would  be  to  lose  s^t  of  both 
the  negative  and  affirmative  defenses  pleaded 
In  the  body  of  the  company's  answers  goimt 
to  the  merits  of  the  case.  The  drailals  and 
allegations  of  the  answers  did  not  touCh  the 
question  of  Jurisdiction,  but  related  wholly 
to  the  m«1t8  of  ttie  case.  Nor  does  the  fact 
that  the  company  stated  In  the  introduction 
to  Its  answers  that  it  was  preserving  Its 
special  appearances  negative  the  fact  that 
It  was  also  defending  the  case  upon  the 
merits. 

In  Tester  v.  King,  35  Wash.  188,  76  Pac. 
flSS,  there  was  involved  a  motion,  in  form  a 
special  appearance; 

To  qtiash  the  stimnions,  and  set  aside  the 
service  thereof;  (2)  to  set  aside  and  quash  the 
writ  of  restitution,  for  the  reason  that  the  same 
was  prematurely  issued,  and  that  the  court  had 
DO  jurisdictloo  to  issue  the  same;  and  (3)  to 
dismiss  the  said  action,  for  the  reason  that  no 
■nmmoas  had  been  issued  and  served  in  said 
cause  as  reQuired  by  law." 

Tbe  court  sustained  the  motion  to  quash 
the  sumnums,  but  refused  to  quash  the  writ 
of  restitution  or  dismiss  the  action.  Later 
anotbmr  smnniims  was  issued,  and  apparently 
served  oa  the  defendant  It  was  also  moved 
against  as  the  former  one  was.  The  court, 
however,  finally  ruled  that  it  had  Jurisdiction 
of  the  person  of  the  defendant  by  virtue  of 
his  appearance  In  his  motion  to  quash ;  this 
upon  the  theory  that  It  was  in  effect  a  gen- 
eral appearance.  This  court  dlsiwsed  of  the 
question  of  Jurisdiction  over  the  person  of 
the  defendant,  holding  the  appearance  to  be 
general,  as  follows: 

"The  appellant's  position  ts  that  the  action 
abated,  when  the  oriRinal  summons  and  service 
thereof  were  quashed  and  set  aside,  and  there- 
fore carried  the  proceedings  for  the  writ  of  rea- 
dtntion  with  it  as  an  incident,  and  that  the 
trial  court  erred  In  not  quashing  the  writ  and 
dismissing  the  case.  There  would  be  much  force 
in  appellant's  contention,  if  he  bad  not  asked 
the  court  below  to  dismiss  the  action.  The  ap- 
pearance of  appellant  was  in  form  special,  for 
the  purpose  of  objecting  to  the  court's  Jurisdic- 
tion over  his  person,  but  In  the  body  of  his  mo- 
tion be  invoiced  the  jurisdiction  of  the  court  be- 
low  on  the  merits,  when  he  ashed  -for  a  dis- 
missal. A  part.v  desiring  to  successfully  chal- 
lenge jurisdiction  over  bis  person  should  not  call 
into  action  the  powers  of  the  court  over  the 
subject-matter  of  the  controversy.  By  bo  doing 
be  waives  his  special  appearance,  and  will  be 
held  to  have  appeared  generally.** 

This  view  of  the  law  was  adhered  to  In 
Bain  r.  Tboms,  44  Wash.  382,  87  Pac.  504.  It 
may  be  said  that  In  that  case  there  was  an 
askliis  for  relief  which  was  more  clearly  a 


submission  to  the  Jurisdiction  ot  the  court 
than  In  the  Teater  Case.  However,  the.de- 
fmidant  in  the  Bain  Case  stated  In  his  mo- 
tion that  he  was  "appearing  specially  herein 
for  the  purpose  of  questioning  the  Jurisdic- 
tion of  this  court,  and  for  no  other  purpose." 
Holding  tbnt  the  appearance  was  genend, 
and  not  special,  though  expressly  stated  In 
the  motion  to  be  spedat,  this  court  quoted 
with  approTOl  from  Bnrdette  v.  Corgan,  26 
Kan.  102,  as  follows: 

"  •  •  •  We  remark  that  this  appearance  by 
the  motion,  though  called  special,  was  in  fact 
a  general  appearance,  and  by  it  this  defendant 
appeared  so  far  as  she  could  appear.  The  mo- 
tion challenged  the  judgment  not  merely  on  Ju- 
risdictional, but  also  on  non  jurisdictional 
grounds,  and  whenever  such  a  motion  is  made 
the  appearance  is  general,  no  matter  what  the 
parties  may  call  it  in  their  motion." 

We  note  that  the  Bain  Case,  and  also 
the  Kansas  case  quoted  from,  Involved  mo- 
tions to  vacate  default  Judgments,  upon  the 
ground,  among  others,  of  want  of  Jurisdic- 
tion over  the  persons  of  the  defendants  there- 
in, but  the  problem  presented  In  .those  eases 
was  the  same  in  substance  as  here,  because 
the  question  In  each  was  one  of  requiring 
the  moving  defendant  to  answer  upon  the 
merits,  as  well  as  one  of  the  setting  aside 
of  the  default  Judgments  for  want  of  pro- 
cess. It  is  also  to  be  noted  that  the  Teater 
and  Bain  Cases  were  decided  by  this  court 
long  after  the  enactment  of  section  241,  Bern. 
Code,  above  quoted  from,  and  while  the  con- 
cluding words  of  that  section,  relied  upon  by 
counsel  for  the  company  In  this  case,  were 
a  part  of  our  statute  law  relating  to  ap- 
pearance. 

The  reason  of  this  view  of  the  law  Is  well 
stated  by  the  Supreme  Court  of  Wisconsin  In 
Lowe  V.  Strlngham,  14  Wis.  241,  as  follows: 

"We  think  it  is  also  a  waiver  of  such  a  defect 
[want  of  Juiisdiction]  for  the  party,  after  mak- 
mg  his  objection,  to  plead  and  go  to  trini  on 
the  merits.  To  allow  him  to  do  this  would  be 
to  give  him  this  advantage:  After  objecting 
that  be  was  not  properly  in  court,  he  could  go 
in,  take  his  chance  of  a  trial  on  the  merits,  and 
if  it  resulted  against  blm.  be  could  set  it  all 
aside  upon  the  ground  that  he  had  never  been 
properly  got  into  court  at  all.  If  a  party  wish- 
es to  insist  upon  the  objection  that  he  is  not  in 
court,  he  must  keep  out  for  all  purposes  except 
to  make  that  objecnon." 

See  Merrill  v.  Houghton,  61  N.  H.  61; 
Bucklln  V.  SUckler,  32  Neb.  602,-49  N.  W. 
371;  Honeycutt  v.  Nyqulst.  etc.,  Co.,  12 
Wyo.  183,  74  Pac.  90,  109  Am.  St  Rep.  975; 
State  V.  District  Court,  40  Mont.  359, 106  Pac. 
1098,  18S  Am.  St  Rep.  622  ;  2  R.  C.  L.  827; 
4  C.  J,  1318. 

The  early  decision  of  this  court  in  Wood- 
bury V.  Hennlngsen,  11  Wash.  12,  39  Pac.  243, 
holds  to  the  contrary  of  our  conclusion  here 
reached.  That  discussion  was  not  accom- 
panied by  the  citation  of  any  authorities  up- 
on the  subject  We  think  that  decision  was 
In  effect  overruled  by  our  later  decisions  in 
the  Teater  and  Bain  Cases,  above  noticed. 

In  Deming  Investment  Co.  v.  Ely,  21  Wash. 
lO&t  67  Pac.  3S8,  the  chall»ige  to  the  court's 
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JnrlsffictloD  was  upon  the  ground  that  the 
case  was  not  one  wherein  jurisdiction  could 
be  acquired  by  the  pubUcatlon  of  summons. 
It  was  held  that,  since  the  defendant's  ap- 
pearance was  special  in  form,  and  his  motion 
w&it  only  to  the  question  of  jurisdiction 
over  his  person,  he  did  not  appear  generally 
by  moving  to  qnash  the  service  of  the  sum- 
mons.  In  80  holding  the  court  observed: 

"If  the  srasting  of  the  relief  requested  In  the 
appearaDCfi  is  coDststent  with  a  want  of  jaris- 
diction  over  the  person,  the  defendant  may  ap- 

Eear  for.  a  special  purpose,  without  sabmltting 
Imself  to  the  jurisdiction  of  the  court  for  any 
other  purpose.' 

This  Is  qnite  In  harmony  with  our  pres- 
ent view  of  the  law. 

In  Walters  r.  Field.  2»  Wash.  668.  70  Pac. 
66.  wherein  there  was  an  answer  by  the  de> 
fendant  upon  the  merits,  without  any  state- 
ment therein  claiming  audi  appearance  to  be 
special  or  claiming  the  preservatim  of  hla 
prior  qpecial  appearance,  the  court  did  say 
(29  Wash,  at  page  666  of  the  opinion,  70  Pac. 
68)  that: 

"The  defendant  could  have  preserved  his  spe- 
cial appearance  In  his  answer  to  the  m^ts, 
but  be  did  not  see  flt  to  do  so." 

However,  a  reading  of  that  decision,  we 
think,  renders  It  plain  that  the  question  of 
the  preservation  of  a  former  special  appear- 
ance by  a  statement  to  that  effect  in  an  an- 
swer upon  the  merits  was  not  at  all  neces- 
sary to  he  decided  in  the  case.  If  this  can 
be  considered  as  anything  more  than  mere 
dictum.  It  was  In  any  evrat  also  overruled 
in  our  later  Teater  and  Bain  Cases,  above 
noticed.  This  is  the  only  American  dedaion 
coming  to  our  notice  which  can  be  at  all  re- 
garded as  suggesting  that  an  appenrance  by 
an  answer  to  the  merits  can  be  made  special 
by  merely  asserting  it  to  be  special. 

In  Larsen  t.  Allen  Line  S.  S.  Ga,  37  Wash. 
656,  80  Pac.  181,  it  seems  to  have  been  as- 
sumed merely  for  the  purpose  of  arguqient 
that  a  special  appearance  can  be  preserved 
when  the  court  Is  asked  to  mafce  some  rat- 
ing In  the  case  other  than  upon  the  question 
of  its  JurlsdictifHi  over  the  person  of  the  de- 
fendant We  do  not  think  this  decision  Is  of 
any  controlling  fbrce  here,  espedally  in  view 
of  our  later  decision  la  the  Bain  Case,  above 
noticed.  We  conclude  that  the  superior 
court  acquired  jurisdiction  over  the  perstm 
of  the  company  by  virtue  of  Its  general  ap- 
pearance, assuming  that  it  was  not  disincor- 
porated prior  to  the  commencement  of  this 
action. 

[2, 9]  Was  the  company  disincorporated 
under  the  laws  of  Nevada  prior  to  the  com- 
mencement of  this  action,  so  that  It  could 
not  he  sued  as  a  corporate  entity?  If  we 
had  nothing  before  us  other  than  the  copy 
of  its  articles  ot  incorporation  with  the  in- 
dorsement tfaeretm,  certified  by  the  secreta- 
ry of  state  of  Nevada,  the  certificate  of  the 
secretary  as  to  the  dlsincorporatlon  ct  the 
company,  and  section  89  of  the  corporation 
taw  of  Nevada,  we  would  probably  be  re- 


quired to  hold  that  the  dlsincorporatlon  so 
evidenced  would  prevent  the  maintenance  of 
this  acUon.  But,  when  we  look  to  the  lan- 
guage of  section  90  of  the  general  corpora- 
tion law  of  that  state,  here  in  evid«ice, 
which  Is  above  quoted  from,  it  at  once  be- 
comes apparent  that,  In  so  far  as  this  action 
and  its  prosecution  to  final  judgment  is  con- 
cerned, the  company  la  not  disincorporated. 
Ttiat  Bection  la  as  much  a  part  of  the  law  of 
the  company's  corporate  being  as  section  89 
of  the  general  corporation  law  of  Nevada, 
here  relied  upon  by  counsel  for  the  company 
to  show  its  dlsincorporatlon.  Some  conten- 
tion Is  made  that  the  provisions  of  section 
00  continuing  the  life  of  a  corporation  for 
the  purpose  of  contlnolng  pending  actioiu 
against  it  and  for  the  purpose  of  commenc- 
ing actions  against  it  have  no  extraterrito- 
rial effect  We  cannot  agree  with  this  con- 
tention. There  Is  nothing  in  section  00  or 
elsewhere  in  the  Nevada  corporation  law 
here  In  evidence  Indicating  to  our  minds  any 
Intent  on  the  part  of  the  Legislature  of  Ne- 
vada to  continue  the  corporate  existence  of  a 
corporation  of  that  state,  as  provided  In  sec- 
tion 90.  only  in  that  state. 

The  Court  of  Appeals  of  New  York,  In  the 
comparatively  recent  case  of  Sinnott  r.  Han- 
an,  214  N.  Y.  454,  108  N.  E.  858.  had  for  de- 
termination this  exact  question  In  substance, 
although  that  was  a  question  of  abatement 
of  a  pending  actlwi.  A  New  Jersey  corpo- 
ration was  disincorporated  under  the  New 
Jersey  law,  much  like  this  Nevada  law. 
pendliag  an  actltm  against  It  In  the  New 
York  courts.  Dteposii^  of  the  question  in 
harmony  vrlth  our  present  view,  Judge  Cel- 
lin,  speaking  for  the  New  York.  i;ourt  ot  Ap- 
peals, said: 

"The  Corporation  Act  of  New  Jersey  contaht- 
ed,  however,  a  section  (section  68)  as  follows: 
'All  corporatlonH,  whether  they  expire  by  their 
own  limitalioD  or  be  annulled  by  the  Le^sla- 
ture  or  otherwise  dissolved,  ehall  be  continued 
bodies  corporate  for  the  purpose  of  prosecut- 
ing and  defending  suits  by  or  against  them,  and 
of  enabling  them  to  aetUe  and  close  their  af- 
fairs, to  dispose  of  and  convey  their  property, 
and  to  divide  their  capital,  but  not  for  the  pur- 
pose of  continuing  the  buidnesB  for  which  the/ 
were  established.' 

"Inasmuch  as  this  section  relates  to  and  regu- 
lates the  corporate  existence  and  power,  it  has 
exttaterritorial  operation  and  effect,  even  as  had 
the  statute  under  which  the  corporation  was 
created  and  which  was  a  part  of  its  chartxr  and 
the  law  of  its  existence.  Relfe  v.  Bundle,  103 
U.  S.  222  [26  Ll  Ed.  8371;  Michigan  State  Bank 
V.  Gardner.  15  Gray  (Mass.),  862.  The  existence 
and  the  powers  of  any  foreign  corporation  com- 
ing into  this  state  to  do  business  are  at  all 
times  subject  to  the  law  of  its  creation  and  of 
its  domicile,  and,  additionally,  to  our  laws  rela^ 
ing  to  it,  and  the  terms  laid  down  by  our  Legia- 
lature  as  conditions  of  allowing  it  to  transact 
business  here.  Bank  of  Augusta  v.  Earle,  13 
Pet  519,  588,  589  pO  L.  Ed.  2741:  Demarest 
V.  Flack,  128  N.  T.  206  [28  N.  B.  645,  18  L.  R. 
A.  854] ;  Hoyt  v.  Thompson's  Executor,  19  N. 
Y.  207.  The  sections  we  have  quoted  are  there- 
fore entitled  to  rect^ition  and  enforcement  by 
the  courts  of  this  state.  They  apparently  and 
under  authority  (American  Surety  Co.  v.  Great 
White  Spirit  Co.,  68  N.  J.  Eq.  626  [43  AtL  679]f 


Digitized  by 


Wash.) 


MATSON  T.  SENKXOOTT  MINES  00. 


1045 


■re  parts  of  a  legUIatlve  stAeme  respecting  cor- 
porations, are  in  pari  materia,  and  to  be  con- 
strued toftether.  Their  effect  was  to  continue 
the  life  of  the  corporation  aa  to  its  capacit;  to 
prosecute  and  defend  auits  hj  or  against  it,  to 
settle  and  close  its  affairs,  to  dispose  of  and 
coDve;  its  property  and  to  divide  its  capital^ 
and  to  destroy  its  capacity  and  existence  in  all 
other  respects  and  for  all  other  purposes.  Un- 
der  them  the  action  did  not  abate,  because  as  to 
it  Uie  corporate  existence  waa  not  affected. 
The  corporation  remained  the  defendant,  with 
ita  power  and  authority  to  defend  existent  and 
nnlessened." 

Coansel  for  the  company  call  our  atten- 
tion to  Marion  Phosphate  Co.  v.  Perry,  74 
Fed.  426,  20  O.  O.  A,  490,  33  I*  R.  A.  252, 
which  they  claim  sapports  the  contrary  view. 
We  do  not  so  r^rd  that  case.  It  was  there 
attempted  to  invoke  the  law  of  Florida  In 
the  determinatitm  of  the  question  of  the  dis- 
tncorporatlon  of  a  Georgia  corporation  which 
became  a  party  to  litigation  in  the  federal 
court  in  Florida.  Hie  Fifth  Federal  Circuit 
Court  of  Appeals  held  simply  that : 

"The  Chatham  ZnTestment  Company,  incorpo- 
rated trader  the  laws  of  the  state  of  Georgia, 
when  dissolved  according  to  those  laws,  became 
a  dissolved  corporation  everywhere— dead  In 
Elorida  aa  wdl  aa  Georgia."' 

It  was  not  claimed  or  suggested  In  that 
case  that  the  corporation  law  of  Georgia 
had  any  saving  provision  as  to  dldncorpo- 
ratlon,  as  the  law  of  Florida  had,  which  was 
much  like  section  90  of  the  Nevada  law  here 
In  evidence,  lliat  decision,  like  the  New 
Tork  decision  above  quoted  from,  means  on- 
ly that  the  coming  into  and  going  out  of  ex- 
istence of  a  corporation  Is  determinable  from 
the  laws  of  the  state  of  creation.  10  Cyc 
1323.  The  defendant  company,  as  we  have 
seen,  entered  its  general  appearance  in  this 
action  in  January.  1916,  when  It  filed  its  an- 
swer to  Matson's  original  complaint.  It  was 
disincorporated  for  purposes  other  than 
that  of  litigation  by  and  against  it,  and 
some  other  purposes  not  of  moment  here,  in 
June,  1915,  less  than  one  year  prior  to  en- 
tering its  general  appearance  In  this  action, 
whicti  had  the  same  effect  as  the  due  serv- 
ice of  a  summons  np<Hi  It  at  that  time. 

Thus  this  action  comes  within  the  express 
terms  of  section  90  of  the  Nevada  law,  which 
in  effect  continued  the  corporate  existence  of 
the  conjpany  for  the  purpose  of  commencing 
actions  against  it  for  the  period  of  one  year 
following  Its  dlslncorporatlon  for  other  pur- 
poses. We  are  of  the  opinion  that  the  com- 
pany had  a  legal  existence  aa  a  corporate 
entity  for  the  purposes  of  this  action  at  the 
time  of  Ita  commencement,  assuming  that  It 
was  commenced  at  the  time  the  company  en- 
tered its  general  appearance  therein,  and 
tbat,  the  action  having  been  so  commenced 
wlttiln  one  year  followlog  the  dlsincorpora- 
tlim  of  the  company  for  other  purposes,  the 
action  may  now  proceed  tp  final  Judgment 
upon  the  merits  In  favor  of  or  against  the 
company  as  a  corporate  entity.  We  conclude 
that  the  superior  court  erred  lo  dismissing 


the  action  as  to  the  defendant  Kennecott 
Mines  Company. 

[4]  Did  the  superior  court  err  in  striking 
Matson's  third  amended  complaint  and  dis- 
missing the  action  as  to  Birch  whom  Matson 
by  that  complaint  attempted  to  bring  into 
the  case  as  a  defendant  with  the  company? 
We  think  not.  Id  so  far  as  Matson's  cause 
of  action  against  the  company  is  concerned, 
it  was  set  forth  in  his  third  amended  com- 
plaint in  substance  the  same  as  in  his  sec- 
ond amended  complaint  upon  which  the  trial 
was  proceeding  when  the  continuance  was 
ordered.  Manifestly  the  only  purpose  of  the 
third  amended  complaint  was  to  bring  Birch 
and  another  corporation,  which  was  not  serv- 
ed, into  the  action  as  defendants,  to  the  end 
that  Blroh  and  the  other  corporation  might 
be  compelled  to  account  for  the  property  of 
the  company  which  it  was  alleged  they  had 
appropriated  In  connection  with  the  dlidncor- 
poratl(Hi  of  the  company  and  the  organiza- 
tion of  the  other  corporation.  We  are  of 
the  opinion  that  this  was  not  a  proper  sub- 
ject of  litigation  In  this  action,  though  It 
may  be  a  proper  subject  of  litigation  In  an- 
other action  looking  to  the  compelling  of  an 
accounting  for  property  of  the  company  so  al- 
leged to  have  been  appropriated,  when  Mat- 
son  shall  have  recovered  a  Judgment  against 
the  company  in  this  action. 

[5]  As  to  Matson's  motion  for  default 
against  the  company  for  failure  to  answer 
his  third  amended  complaint,  we  think  the 
court  did  not  err  in  denying  it  The  com- 
pany had  already  answered  the  same  allega- 
tions In  Matson's  second  amended  complaint. 

11]  It  is  also  clear  to  us  that  the  Introduce 
tlon  in  evidence,  upon  the  hearing  of  the  mo- 
tions to  dismiss,  of  the  copy  of  the  corporation 
law  of  Nevada,  embodying  section  90  there- 
of, above  quoted  from,  needed  no  prior  plead- 
ing thereof,  in  view  of  the  fact  that  It  was 
introduced  to  negative  the  claimed  dlstncor- 
poration  of  the  company.  Hence  the  striking 
of  Matson's  third  amended  complaint,  though 
properly  done,  did  not  In  the  least  affect  his 
right  to  have  the  court  consider  section  90 
of  that  law  in  connection  with  section  89, 
offered  in  evidence  and  relied  upon  by  coun- 
sel for  the  company  as  showinjr  its  dlslncDr- 
poration. 

The  order  dismissing  the  action  as  to  the 
defendant  Stephen  Birch  is  affirmed.  The 
orders  dismissing  the  action  as  to  the  de- 
fendant Kennecott  Mines  Company  and  de- 
nying to  the  plaintiff  Matson  a  new  trial  ap^ 
on  the  merits  as  against  that  company  are 
reversed.  The  cause  is  remanded  to  the  su- 
perior court  for  trial  upon  the  merits  as 
against  that  company,  upon  Matson's  second 
amended  complaint,  the  answer  of  the  com- 
pany thereto,  and  Matson's  reply  to  that  an- 
swer, and  for  such  further  proceedings  as 
are  not  Inconsistent  with  this  decision. 

The  defendant  and  resi>ondent  Birch  is  en- 
titled to  recover  his  costs  in  this  court  as 
against  the  plaintiff  and  appellant  Matson, 
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and  Matson  Is  mtiUed  to  recover  his  costs 
in  this  conrt  as  against  tbe  Kennecott  Mines 
Company. 

ELLIS,  a  Xt  and  WKBSTER,  MAIN,  and 
FULLERTON,  jj^  concur. 


(88  Or.  M») 


OLDS  V.  OLDS. 


{Supreme  Court  of  Oregon.  April  2,  1918.) 

1.  Masteb  and  Sektaut  ^3»401  —  BHraAT< 
XB8*  LuBiLrrT  ACT— Pludino— Buenos. 

Since  Laws  1913,  p.  188,  creatiiis  loaoBtrial 

Accident  Commission  does  not  raise'  an7  pre* 
sumption  whether  the  employer  is  subject  to 
tbe  act,  an  injured  servant  need  not  allege  that 
tbe  master  had  given  notice  that  be  would  not 
come  under  tbe  act ;  tbe  fact  of  absence  of  nucti 
notice  being  a  matter  of  affinnative  defense. 

2.  witnbssxs  «=>281  —  injubiss  to  ssmtaict 

— Evidence— Adicissibiutt. 
In  servant's  action  for  injnrles  when  lum- 
ber on  wagon  having  no  brake,  crowded  horses 
and  caused  ronawar,  in  the  abseoee  of  evidence 
that  a  chain,  rope,  or  other  deterrent  was  fur- 
nished by  the  master,  guestiOD  oo  crosa-examf- 
natioD  why  the  servant  did  not  lock  the  wheels 
was  properly  excluded,  since  be  was  not  requir- 
ed to  fumish  auch  appliances. 

3.  Nbolioknob  «=3l01  —  Injuries  to  Sksv- 

ANT— InSTBUCIIONS— CONTBIBDTOBT  NEOLI- 
QBNCB. 

In  view  of  Laws  1911,  p.  16,  |  1»  reqniriog 
contrsctors  on  any  work  mvolvinK  a  nek  or 
danger  to  the  employ£<to  use  every  practicable 

device,  care,  and  precaution,  and  section  6,  pro- 
viding that  the  contributory  negligence  of  tbe 
injured  servant  shall  not  be  a  defense,  though 
it  maj  be  coDiddered  in  fixing  damages,  and 
Gen.  Laws  1913,  p.  192,  »  13  and  14.  defining 
engineering  works  as  hazardous  occupatioas  and 
to  include  tbe  repair  of  highways,  a  servant 
injured  by  runaway  of  team  while  hauling  lum- 
ber for  repairing  bridge,  which  was  canned  by 
failure  to  eupply  brake  for  wagon,  so  that  in 
going  down  bill  the  lumber  crowded  the  horses 
and  frightened  them,  the  servant's  alleged  negli- 
gence could  be  considered  only  in  mitigation  of 
damages. 

4.  Tbial  ^252(11)— iKJUBlie  TO  Sebtani^ 
INSTBUCTIONB— CONTBIBUTOBT  NeQLIOBNCB. 

In  servant's  action  for  injuries  in  runaway 
when  lumber  on  wagon  crowded  horses,  fright- 
ening them,  evidence  held  to  warrant  refusal  of 
instrnction  that.  If  the  load  became  loosened, 
plaintitf  could  not  recover,  since  it  showed  that 
tbe  load  did  not  become  loosened  until  the  hors- 
es were  frightened  by  being  crowded  by  the 
lumber  because  the  tongue  of  tbe  wuon  wss  too 
short 

Department  2.  Appeal  from  Circuit  Court, 
Clackamas  County;  J.  U.  Campbell,  Judge. 

Action  by  D.  W.  Olds  against  Edwin  D. 
Olds.  Judgment  for  lAaintiff,  and  defoidant 
appeals.  Affirmed. 

This  Is  an  action  to  recover  damages  for  a 
personal  Injury,  and  Is  based  i^Hm  the  obli- 
gation created  by  the  Employers*  Liabllltj 
kct  (G«i.  Laws  Or.  1911.  c.  8).   The  com- 


'plaittt  charges,  In  effect,  that  at  tbe  time  of 
tbe  accident  tbe  plaintiff  was  employed  by 
tbe  defendant  to  aid  him  in  constructing  a 
bridge  on  tbe  public  bigbway,  which  crosses 
tbe  Sandy  rivei*  in  Clackamas  coanty.  Or.; 
that  on  September  4,  1915,  the  plaintiff  was 
ordered  by  the  defendant  to  take  the  latter's 
horses,  harness,  and  wagon,  drive  to  a  saw- 
mill, ^  a  load  of  lumber,  and  take  It  to  the 
bridge;  tbat  in  obeying  tbe  command  It  be- 
came necessary  for  the  plaintiff  In  r^umlng 
from  tbe  mill  to  descend  a  steep  bill,  and  In 
doing  so  the  lumber,  wltbont  bis  fault, 
crowded  upon  the  horses,'  causing  them  to 
run  and  rendering  It  Impossible  to  check 
their  speed,  whereby  he  was  violently  hurled 
to  the  ground  and  seriously  Injured,  particu- 
larly describing  tbe  burt;  that  the  wagon 
so  famished  was  defective.  In  that  It  had  no 
appliance  to  prevent  the  vehlide  from  press- 
ing upon  the  team  while  going  down  hill ; 
that  tbe  defendant  bad  fuU  knowledge  of  tlie 
Inadequate  condition  of  the  wagon,  and  had 
promised  the  plaintiff  and  other  onploy^  to 
attach  a  brake  to  tbe  vdilcle,  bnt  he  failed 
to  do  s<^  which  neglect  was  the  proximate 
cause  of  the  Injury;  and  that  by  reason 
thereof  the  plaintiff  sustained  damages  in 
the  sum  of  $10,000,  for  which  Jodgment  was 
demanded.  Ihe  answer  denies  the  material 
averments  of  the  complaint,  and  for  further 
defenses  alleges  facts  tending  to  show:  (1) 
Tbat  the  plaintiff  knew  and  assumed  the  risk 
to  which  he  was  exposed;  (2)  that  he  was 
guilty  of  negligence  In  managing  the  team 
at  the  time  he  was  hurt;  and  (S)  that  tbe 
accident  was  unavoidable.  The  reply  put  In 
Issue  the  allegations  of  new  matter  in  tbe 
answer,  and,  the  cause  having  been  tried,  tbe 
plaintiff  secured  a  verdict  and  Judgmoit  for 
18,000,  and  the  defendant  appeals. 

P.  8.  Seun,  of  Portland  (Grant  B.  Dlml^ 
of  Oregon  City,  on  the  bri^,  for  appellant 
Earle  C.  Latourette  and  C  D.  Latourette, 
both  of  Oregon  City  (C.  D.  &  D.  C  Latour- 
ette, of  Oregon  Cl^,  on  the  brief),  for  re- 
spondent 

MOOBB;  J.  (After  staUng  the  facts  as 
above).  It  was  contended  at  the  trial  in  this 
court  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  in 
that  It  Calls  to  allege  ttiat  the  defeadant  at 
the  time  of  the  accident  had  been  relieved 
from  the  obligations  of  the  Industrial  Acci- 
dent Insnrance  by  filing  with  the  commis- 
sion a  written  notice  of  his  election  not  to 
be  subject  to  the  provisions  of  that  statute 
(Gen.  Laws  Or.  1913,  c.  112).  Section  10  of 
tbat  enactment  reads  In  part: 

"All  persons  •  •  •  engaged  as  employers 
In  any  of  the  hazardous  occupations  hereinaft- 
er specified  shall  be  subject  to  the  provisions  of 
this  act:  Provided,  however,  that  any  such 
person  •  •  *  may  be  relieved  of  certain  ot 
obligations  hereby  imposed,  and  shall  lose 
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tbe  benefits  hereby  conferred  hy  filing  with  the 
commission  written  notice  of  an  election  not  to 
be  snbject  thereto  in  the  manner  hereinafter 
specified." 

A  part  of  section  13  of  that  statute  pro- 
Tides: 

"The  hazardooa  occapations  to  which  this  act 
is  applicable  are  as  follows:  •  •  •  Engineer- 
ing worlu." 

Section  14  thereof  aa  for  as  InvolTed  here- 
in. Is  as  follows: 

"Engineering  work  means  any  work  of  con- 
struction, improvement  or  alteration  or  repair 
of   •   *   •  highways." 

Wlren  this  action  was  commenced  sectloii 

15  of  the  enactmoit  contained  a  clause  as 

follows; 

"Any  employer  engaged  In  any  such  hazard- 
ous occupations  who  would  otherwise  be  subject 
to  this  act;  may  *  *  *  file  with  the  commis- 
sion a  statement  In  writing  declaring  his  elec- 
tion not  to  contribute  to  the  industrial  accident 
fund  herebv  created,  and  thereupon  such  em- 
ployer shall  be  relieved  from  all  obligations  to 
contribute  thereto  and  *  *  •  shall  be  enti- 
tled to  none  of  the  benefits  of  this  act,  and  shall 
be  liable  for  injuries  to  or  death  of  his  work- 
men, which  shall  be  occasioned  by  his  negli- 
gence, default  or  wrongful  act  ds  if  this  act  had 
not  been  passed." 

The  provisions  thus  quoted  are  sufficient 
to  show  that,  though  the  plaintiff,  when  he 
was  Injured,  was  engaged  in  engineering 
work,  the  performance  of  w}iich  is  classi- 
fied by  the  statute  as  a  hazardous  occupa- 
tion no  action  to  recover  the  damages  oc- 
casioned by  the  hurt  could  have  been  main- 
tained against  the  defendant  unless  he  had 
elected.  In  the  manner  pcescrlbed,  not  to  be 
subject  to  the  obligations  imposed,  nor  to 
enjoy  the  privileges  conferred  by  the  enact- 
ment The  complaint  herein  contains  no  al- 
legation of  sncb  renunciation,  and  for  lack 
thereof  the  defendant's  counsel  insist  that 
the  initiatory  pleading  is  insufficient.  In 
support  of  the  legal  principle  so  asserted 
reliance  Is  placed  upon  the  decision  In  tiie 
case  of  Krisman  v,  Johnson,  etc.,  ninlng 
Co.,  190  111.  App.  612.  where  In  construing 
the  provisions  of  a  Workmen's  Compensation 
Act  of  Illinois  which  provided: 

"No  common-law  or  statutory  right  to  recover 
damages  for  injury  or  death  sustained  by  any 
employ^,  while  engaged  In  the  line  of  his  duty 
as  snch  emnloyd  other  than  the  compensation 
herein  provided  shall  he  available  to  any  em- 
ploy^  who  has  accepted  the  provisions  of  this 
act,"  and  every  employer  included  in  the  act  "is 
presumed  to  have  elected  to  provide  and  pay 
the  compensation  according  to  the  provisions  of 
this  act,  unless  and  until  notice  in  writing  of 
his  election  to  the  contrary  is  filed  with  the 
state  bureau  of  labor  statistics" 

— it  was  held  that  a  Judgment  in  favor  ot 
the  plalntUt  could  not  be  sustained  when 
the  initiatory  pleading  contained  no  aver- 
ment that  the  parties  were  not  under  the 
provisions  of  the  act.  To  the  same  effect  Is 
the  case  of  Dtetz  v.  Big  Muddy  Coal  Co., 
283  III.  480,  105  N.  E.  289.  The  conclusions 
thus  rea<^ed  evidently  proceed  upon  the  the- 
ory that  in  order  to  cvercome  the  presump- 
tion thus  declared,  it  was  necessary  for  the 


plaintiffs  In  the  cases  dted,  upon  whom  the 
burden  of  proof  was  thus  Imposed,  to  allege 
in  the  Initiatory  pleadings  and  to  prove  at 
the  trial  that  the  employers  for  whom  each 
rendered  services  when  hurt  had  given  notice 
of  an  election  not  to  accept  the  provisions 
of  the  enactment 

[1]  Our  statute  creating  the  State  Indus- 
trial Accident  Commission,  clauses  of  which 
have  hereinbefore  been  quoted,  does  not  pro- 
claim any  presumption  in  favor  of  or  against 
the  employer  or  any  other  person,  and  hence 
it  was  unnecessary  to  allege  in  the  complaint 
herein  that  the  defendant,  prior  to  the  in- 
Jury,  bad  declared  his  election,  In  the  man- 
ner prescribed,  not  to  contribute  to  the  In- 
dustrial accident  fund.  The  act  last  refer- 
red to  confers  a  special  privilege  upon  an 
employer,  thereby  releasing  him  from  the 
common-law  liability  to  respond  in  damages 
for  a  personal  injury  that  has  been  caused 
by  his  negligence,  unless  he  formally  re- 
nounces the  benefits  thus  bestowed,  and  such 
enactment,  like  the  statute  of  limitations  or 
other  bar  raised  by  the  Legislature  to  the 
maintenance  of  a  common-law  action  must 
be  set  up  as  new  matter  In  the  answer,  un- 
less the  fact  affirmatively  appears  upon  the 
face  of  the  complaint,  which  defense  a  plain- 
tiff Is  not  obliged  to  anticipate  as  a  condi- 
tion precedent  to  the  right  to  maintain  his 
action.  The  Employers'  Liability  Act  of  Or- 
egon Is  a  modified  form  of  the  common-law 
remedy,  whereby  an  employ^  la  permitted  to 
recover  from  an  employer  damages  for  a 
personal  Injury  which  was  caused  by  the 
latter's  negllgoice.  The  complaint  herein  la 
sufficient 

[2]  Upon  cross-examination  the  plaintiff 

was  asked: 

"Having  been  up  and  down  the  hill  and  know- 
ing it  was  a  steep  grade  like  Singer  Hill  ont 
here,  why  didn't  you  lock  the*  wheels  with  a 

chain  or  rope?" 

An  objection  to  the  inquiry  on  the  ground 
that  an  employ^  was  not  required  to  furnish 
suitable  appliances  was  sustained,  an  excep- 
tion allowed,  and  it  is  contended  by  defend- 
ant's counsel  that  an  error  was  thereby  com- 
mitted. The  evidence  shows  that  the  plain- 
tiff used  a  chain  with  which  to  bind  the  load 
of  lumber  to  the  wagon  In  order  to  prevent 
the  material  from  slipping  on  the  vehicle 
when  it  was  being  hauled  from  the  sawmill 
to  the  bridge.  No  testimony  was  offered 
tending  to  show  that  the  defendant  furnished 
the  plaintiff  a  rope  or  any  other  chain  with 
which  he  could  have  locked  the  wheels  while 
descending  the  hill.  If  it  had  appeared  from 
the  evidence  that  the  defendant  had  supplied 
tile  means  suggested  by  the  use  of  which  the 
movement  of  the  wagon  might  have  been  re- 
tarded in  going  down  hill,  and  the  plaintiff 
had  failed  to  employ  such  appliances  for  the 
purpose  for  which  they  were  furnished,  a  very 
different  question  would  have  been  presented 
as  tending  to  show  that  his  negligence  in  this 
rem>ect  v^s  the  proximate  cause  of  the  In* 
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Jury.  No  error  waa  oommltted  In  this  par- 
ticular. 

H]  The  Jurj  were  Instructed,  In  effect, 
tbat  the  plaintiff's  alleged  negligence,  If  any, 
conld  be  considered  only  In  mitigation  of 
damages.  An  exception  baring  been  taken 
to  this  part  of  tbe  charge,  it  Is  contended  by 
defendant's  counsel  that  an  error  was  there- 
by committed.  The  role  thus  declared  by  the 
court  obtains  in  actions  based  upon  the  lia- 
bility created  by  {be  Employers*  Llablllt7 
Act  Gen.  Laws  Or.  1911.  c.  3,  S  6.  In  an- 
other enactment  **englneerlns  work,"  In  the 
performance  of  which  tbe  plaintiff  was  en- 
gaged when  be  waa  injured,  is  declared  to  be 
one  of  the  "hazardous  occupations."  Gen. 
Laws  Or,  1913,  c  112,  S8  13  and  14.  The 
term  last  employed  Is  a  legislative  c1assifl< 
cation  of  a  peril  to  which  the  plaintiff  was 
exposed,  and  though  the  phrase  Is  used  in  an- 
other statute,  it  relates  to  a  "work  InrolTing 
a  risk  or  danger  to  the  employes"  as  speci- 
tted  In  section  1,  Oen.  Laws  Or.  1911,  c.  S. 
The  testimony  does  not  disclose  how  far  it 
is  from  the  hill  where  the  plaintiff  was  hurt 
to  the  bridge  which  the  defendant  was  build- 
ing. If  it  be  assumed,  however,  that  the  dis- 
tance la  so  great  tbat  it  can  certainly  be 
said  the  plaintiff  was  not  then  engaged  in 
"engineering  work,"  the  services  which  he 
was  discharging  were  rendered  hazardous, 
t>ecanse  the  defendant  furnished  a  wagon, 
the  tongue  of  which  was  too  short,  and  neg- 
lected to  supply  a  rope  or  chain  with  which 
to  lock  the  wheels.  In  any  event,  therefore, 
the  plaintiff,  when  be  was  injured,  was  per- 
forming labor  which  involved  risk  and  dan- 
ger to  employes  within  the  specifications  of 
the  Employers'  Liability  Act.  The  actlo;i 
herein  Is  properly  based  npon  the  right 
created  by  the  latter  enactment,  and,  this 
being  so,  no  error  was  committed  In  giving 
the  instruction  In  question. 

r4]  An  exception  having  been  taken  to  the 
action  of  the  court  In  denying  the  request  of 
defendant's  counsel,  tbey  Insist  an  error  was 
committed  in  refusing  to  charge  the  jury 
as  follows: 

"If  yon  find  that  the  plaintiff  was  Injured  be- 
cause the  lumber  became  loosened  on  the  wafcon 
and  striick  tbe  horses  and  it  was  the  loosening 
of  tbe  lumber  that  caused  the  horses  to  run, 
then  I  instruct  you  that  the  plaintiff  cannot 
recover  in  this  case,  and  your  verdict  must  be 
for  the  defendant" 

Assuming  without  deciding  tbat  tbe  re- 
quested instruction  correctly  stated  the  rule 
of  law  applicable  to  a  particular  state  of 
facts,  it  is  not  believed  the  evidence  which 
was  received  was  suflJcient  to  Justify  such 
a  charge.  J.  H.  Prommeyer  testified  that  by 
direction  of  tbe  defendant  he  went  with  the 
plaintiff  to  the  mill  where  the  material  was 
loaded  upon  and  properly  chained  to  the  wag- 
on; tbat  the  ends  of  the  lumber  extended 
beyond  the  front  bolster  to  the  line  of  the 
doubletree;  that  the  end  of  tbe  wagon 
tongue  had  been  broken,  and  In  consequence 
thereof  was  shortraed;  that  as  the  team 


began  to  descend  the  hlll  tb«-<(nds  of  tbe 
lumber  struck  the  legs  of  tbe  horses,  causing 
them  to  run,  and  after  the  team  bad  started 
in  mad  speed  the  chain  slipped,  allowing  tbe 
lumber  further  to  press  upon  the  horses. 
On  recross-examlnatlon  this  witness  was 
asked: 

"Now,  you  say  they  [the  horses]  started  down 
the  falU.   When  did  the  chain  get  loose?" 

He  replied: 

"After  the  timbers  hit  the  horses  when  ^fj 
started  to  run,  while  tiiey  were  runoing.  Q. 
Why  did  you  testis  in  direct  examination  that 
the  timbers  got  loose  and  slipped  down  on  the 
horses  when  they  started  down  the  hill?  A, 
That  is  tbe  way  I  mean  It.  That  the  timbers 
hit  the  horses  after  they  started  down  the  hill, 
and  than  they  started  to  run." 

A  careful  examination  of  tbe  teattmony 
shows  tbat  because  the  end  of  the  wagon 
tongue  had  been  bnAen  off,  thereby  shorten- 
ing the  juAe,  the  horses  were  necessarily 
bitched  closer  to  fbe  load,  and  since  tbe 
wagon  had  no  brake  the  ends  of  tbe  project- 
ing lumber  struck  the  horses'  legs,  causing 
them  to  mn,  and  thereupon  the  chain  em- 
ployed to  fasten  the  lumber  to  the  wagoa  be- 
came loos&  The  defendant  offered  no  evi- 
dence. Tbe  testimony  of  plaintiff's  witness- 
es shows  that  it  was  tbe  la^  <i£  a  brake  of 
other  appliance  to  retard  the  q>eed  of  tiw 
wagiHi  which,  constitnted  the  proximate 
cause  of  the  injury,  and  not  the  binding  of 
the  lumber  by  a  chain  to  the  wagon.  No  er- 
ror was  committed  in  this  particular.  Tlie 
court  was  requested  to  diarge  tbe  Jury  as 
follows: 

"If  you  find  that  tbe  lamber  od  thia  wagon 

became  loosened  and  shifted  on  tbe  horses,  and 
that  this  was  the  proximate  cause  of  the  borsei^ 
running  away  and  injuring  plaintiff,  then  I  in- 
struct you  that  the  verdict  most  be  for  the  de* 
fendaot." 

The  request  was  denied,  an-3  it  Is  main- 
tained tbat  an  error  was  thereby  cwnmltted. 
This  question  Is  so  nearly  Identical  with  the 
inquiry  immediately  preceding  that  the  an- 
swer tbere  undertaken  to  be  made  renders 
any  further  comment  ther'eon  unnecessary. 

Tbe  defendant's  counsel  also  excepted  to 
tbe  court's  refusal  to  charge  as  follows: 

"It  was  the  du^  of  the  plaintiff,  the  injured 
party,  to  exercise  ordinary  care  in  driving  this 
team  and  hauling  this  lumber,  and  when  going 
down  this  hill  it  waa  his  duty  to  exercise  ordi- 
nary care  to  avoid  injury,  and  if  yon  find  that 
his  injuries  resulted  from  his  own  lack  of  care 
in  the  manner  in  which  he  drove  the  team,  or  if 
yon  find  he  struck  one  of  the  horses,  and  this 
caused  the  team  to  mn  away,  and  injnre  him, 
and  this  act  on  his  part  was  a  want  of  ordinary 
care,  then  I  instruct  you  that  the  plaintiff 
cannot  recover  damages  and  your  vardict  must 
be  for  tlx9  defendant" 

Thia  action,  as  has  hereinbefore  been  de- 
termined, is  based  upon  tiM  Employers'  Lia- 
bility Act,  a  section  of  which  provides,  in 
effect,  that  the  contributory  negligence  of 
the  person  Injured  shall  not  bar  the  main- 
tenance of  an  action  foimded  upon  that 
statute,  to  recover  damages  for  tbe  hurt 
sustained,  but  such  want  of  ordinary  care 
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may  be  taken  Into  oonslderatloD  by  the  jury 
in  awarding  tbe  measure  ot  recovery.  Gen. 
Laws  Or.  1911,  c.  3,  |  6.  The  concludbig 
danae  of  the  request  shows  ttiat  no  error 
was  committed  In  refusing  to  glre  the  In- 
struction requested. 

Other  allied  errors  are  assigned,  but,  as 
they  are  not  argued  in  the  brief  of  the  de- 
fendant's connseU  tb^  will  not  be  consider- 
ed. 

It  ftiillows  that  the  jn^^pnent  should  be  af- 
firmed ;  and  it  Is  so  wdered. 

McGAlCANT,  BBAN,  and  BENSON,  JJ., 
eoncur. 

{8S  Or.  mt  ' 

HcLBMORB  t.  WESTERK  TTNION  TSSIM- 
GRAPH  CO. 

(Supreme  Court  of  Oregon.  April  9,  1918.) 

1.  Masteb  AMD  Sebvant  ^=>78  —  Benefit 
Fund— Amount  of  Recovebt. 

In  action  for  benefit  from  employers*  fnnd 
on  death  of  workman,  where  answer  set  up  de- 
fendant's election  to  accept  the  Laws  1913,  p. 
188,  and  that  plaintiff  filed  daim  to  compensa- 
tion under  such  act,  and  the  state  treasurer  set 
aside  for  her  benefit  a  sum  of  mone;  from  which 
she  had  received  certain  amounts,  the  master 
was  entitled  to  the  credits  of  all  suma  so  paid 
and  set  aside  to  tiie  plaintifC 

2.  Masteb  and  Servant  4=s»78  —  BENEm 
Fun  D — CoNSTBucnoN. 

The  rule  that  a  contract  is  to  be  strongly 
construed  against  the  party  drawing  it  does 
not  apply  to  the  employers  boieflt  fund  rules 
drawn  by  him  where  he  was  under  no  obligation 
to  inaugurate  such  a  plan. 

3.  Masteb  and  Sebvant  es>TB  —  Benefit 
Funds— Deductions. 

Where  widow  of  workman  had  been  allowed 
eertain  sums  by  tha  state  under  the  Workmen's 
Compensation  Act,  and  she  sued  for  the  amount 
of  the  employers'  benefit  fund,  the  sum  of  $300 
aa  ten  monthly  allowances  payable  if  plaintiff 
remarried  under  Ijawa  1918,  p.  199,  should  be 
deducted  from  the  amount  recoverable  under  the 
benefit  plan. 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County ;  Henry  B.  McGinn, 
Judge. 

On  rehearing.  Former  opinion  modified. 
For  former  opinion,  see  171  Pac.  390. 

V.  A.  Crum,  of  Portland,  for  appellant 
Dolph,  Mallory,  Simon  &  Gearln  and  Hall  S. 
Iiusk,  all  of  Portland,  tor  respondent. 

McCAMANT,  J.  [1]  Both  parties  have  pe- 
titioned for  a  rehearing.  Their  petitions 
idiallenge  practically  every  proposition  an- 
nounced in  the  former  opinion.  Plaintiff  con- 
tends that  we  have  given  defendant  the  bene- 
fit of  a  defense  not  pleaded.  The  answer  sets 
up  the  election  of  defendant  to  accept  the 
benefits  of  chapter  112  of  the  Laws  of  1913.  It 
la  charged  that  plaintiff  filed  her  claim  to 
compensation  under  this  act  March  3,  1915 ; 
that  the  state  treasurer  on  March  B,  1915,  set 
aside  for  plalntUTs  benefit  a  sum  of  money ; 
and  *'that  ever  sinoe  the  15th  day  of  March, 
1915,  the  plaintiff  has  been  receiving  pay- 


ments of  $30  per  month  from  the  moneys  set 
aside  for  her,  and  since  the  31st  day  of  May, 
1015,  bos  been  receiving  the  additional  sum 
(tf  |6  POT  month  <m  behalf  of  said  cUld." 
The  answer  also  pleads  the  stipulations' of  the 
plan  on  whidb  defendant  relies.  We  think 
that  the  allegatl<»)8  are,  sufficient  to  entitle 
defendant  to  the  credit^  allowed  it  In  the  for- 
mer opinion. 

[2]  Plaintiff  quarrels  with  the  rule  an- 
nounced for  the  constructlm  of  the  plan. 
Anthoritles  are  cited  to  the  effect  that  a  con- 
tract Is  to  be  most  strongly  construed  against 
the  party  drawing  It  This  principle,  as  ap- 
plied to  ordinary  comm^clal  contracts,  is 
well  established,  but  It  Is  Inapplicable  to  the 
instrument  which  Is  the  basis  of  this  litiga- 
tion. Defendant  was  under  no  legal  obliga- 
tion to  provide  this  protection  for  its  em- 
ployes. It  is  not  suggested  that  the  comp«i- 
sation  paid  the  deceased  was  diminished  by  a 
dollar  when  the  plan  was  promulgated.  The 
entire  fund  was  created  by  defendant  We 
agree  with  plalntlCTs  counsel  in  his  claim  that 
the  promulgation  of  the  plan  inured  to  the  ad- 
vantage of  defendant.  Broad-gauge,  generis 
conduct  is  usually  wcU  advised,  even  from  a 
eelQsh  standpoint  It  Is  contrary  to  fair 
dealing  to  enlarge  by  construction  the  bur- 
dens assumed  by  an  employer  of  labor  who 
voluntarily  provides  for  such  a  system  of  pen- 
sions and  t>enefits.  The  duty  of  the  court  is 
to  ascertain  the  Intent  of  the  parties;  that  of 
the  defendant  in  announcing  the  plan;  and 
that  of  the  diH:eased  in  remaining  In  defend- 
ant's employ  after  the  plan  was  put  In  effect. 
This  intent  is  to  be  gathered  from  a  fair  and 
impartial  interpretation  of  the  language  used. 

It  is  true  that  prior  to  the  promulgation 
of  defendant's  plan  the  states  of  Ohio  and 
Wasliington  had  adopted  statutes  similar  to 
chapter  112  of  the  Laws  of  Oregon  for  the 
year  1913.  It  is  nevertheless  apparent  that 
the  author  of  the  plan  was  familiar  only 
with  Industrial  accident  legislation  providing 
for  payments  by  the  employer  directly  to  the 
employ^. 

The  other  contentions  of  plaintiff  have  been 
duly  considered,  but  It  would  unnecessarily 
prolong  this  opinion  to  discuss  them. 

Defendant  contends  that  we  are  in  error 
in  holding  that  the  burden  of  proof  devolved 
on  defendant  to  show  that  plalntltTs  benefit 
under  the  act  of  1013  was  greater  than  the 
benefit  provided  by  the  plan.  Defendant  cites 
Mercer  v.  Germonia  Insurance  Company,  171 
Pac  412.  In  that  case  plaintiff  sued  on  a 
policy  of  fire  Insurance  written  In  favor  of 
her  husband.  The  policy  provided  that  it 
should  be  vtAA  If  the  Interest  of  the  Insured 
were  anything  other  than  sole  and  uncondi- 
tional ownership.  Plaintiff  contended  that 
defendant  was  estopped  to  rely  on  the  above 
provldon  In  the  policy,  but  her  estoppd  was 
pleaded  only  in  the  reply.  It  was  held  that 
she  could  not  recover.  The  contract  on  which 
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she  relied  was  liic(Hi8lsteiit  oa  Its  face  wltb 
her  right  of  recoverr. 

In  the  case  at  bar  there  Is  nothing  In  the 
contract  which  on  Its  face  precludes  a  recov- 
ery by  plaintiff.  There  la  no  iiresnmption 
that  defendant  hod  accepted  the  prorl^ons 
of  chapter  112  of  the  Laws  of  1913,  nor  la 
such  acceptance  alleged  in  the  complaint. 
Notwithstanding  section  32  of  article  9  of  the 
plan,  plaintiff  was  entitled  prima  fade  to  re- 
cover. Her  rights  under  the  act  of  1913  were 
a  defense  which  It  devolved  on  defendant  to 
allege  and  prove.  These  conclasl(Mi8  are  sup- 
ported by  the  opinion  of  Mr.  Justice  Moore  In 
Olds  V.  Olds,  171  Pac.  1046,  decided  April  2, 
1918.  Plaintiff's  complaint  is  sufficient,  and 
her  proof  corresponds  with  her  allegations. 

Defendant  relies  on  Clark  v.  New  England 
Co.  (Mass.)  118  N.  E.  348.  This  case  is  based 
on  a  plan  similar  to  that  with  which  we  are 
concerned.  The  Massachusetts  court  holds 
that,  where  the  facts  are  In  dispute,  the  flad- 
Ing  of  the  committee  thereon  Is  conclusive. 
In  the  Instant  case  the  facts  are  not  in  dis- 
pute. The  answer  admits  the  facts  on  which 
plaintiff's  right  to  recover  Is  based.  The 
reasoning  of  the  Massachusetts  court  is  in 
entire  harmony  with  our  former  opinion,  and 
the  rule  of  construction  applied  conforms  to 
the  views  above  expressed. 

[3]  Defendant  calls  our  attention  to  the 
fact  that  under  our  Industrial  accident  stat- 
ute (Laws  of  1913,  p.  199)  in  case  pluiutlff 
marries  she  is  efttitled  to  receive  the  equiva- 
lent of  ten  monthly  allowances,  or  $300.  We 
tblnk  that  this  sum  as  well  as  the  moneys 
which  plaintiff  has  already  received  should 
be  deducted  from  the  sum  of  $2,700  provided 
by  the  plan.  Plaintiff  admits  In  her  petition 
that  the  sum  of  $30  a  month  has  been  paid 
her  since  March  16,  1915.  Plaintiff  asks 
that  the  case  be  remanded,  with  directions  to 
enter  the  Judgment  to  which  she  is  entitled. 

The  former  opinion  will  therefore  be  modi- 
fied. The  Judgment  will  be  reversed,  and 
the  circuit  court  will  be  directed  to  enter  a 
Judgment  in  favor  of  plaintiff  for  $1,320. 

McBBIDB.  C.  J.,  and  MOORE  and  BEAN, 
JJ.,  concur. 

(88  Op.  247)  '  ' 

WEST  y.  KEBN. 
(Supreme  Court  of  Oregon.   April  9,  1918.) 

1.  Masteb  and  Servant  ^>330(1)— Mdhici* 

PAL  CORPOBATIONS  ^=»700(3)  —  InJUBIXS 

Sustained  in  Automobile  Collision  — 

BUBDBN  of  PbOOF. 

Plaintiff  suing  for  damages  for  injury  sus- 
tained in  a  collision  with  an  automobile  has 
the  burden  of  proving  that  it  was  negligently 
operated,  and  that  defendant  is  responsible  for 
the  acts  of  the  driver;  and,  unless  be  makes 
out  a  prima  facie  case  on  such  propositloiis,  he 
is  not  entitled  to  go  to  the  jury. 

2.  Master  ANn  Sebvant  ^330(1)— Use  of 

AlTTOUOBILB  FOB  MaSTEE'S  PUBFOSES— PBB- 
BUUPTION. 

Proof  that  defendant  la  the  owner  of  the 
antomobile  which  collided  witii  plaintiff  creates 


a  presumption  from  which  the  jury  may  infer 
that  it  was  being  used  at  the  time  of  the  acci- 
dent for  defendant's  purposes,  and  that  the 
driver  was  defendanfe  agent 

3.  Evidence  ^399— Bubobn  of  Pboof— Pub- 
posE  OF  Rule. 

The  rules  of  law  as  to  the  burden  of  proof 
are  aimed  at  establishing  the  material  facts  in 
the  most  convenient  way,  and  in  the  administra- 
tion of  justice  it  is  often  wise  to  place  the  ulti- 
mate burden  of  proof  on  the  party  best  able  to 
bear  it. 

4.  Master  and  Sebvant  ^=>330(1)— Injueks 
TO  Third  Person  —  Neoligehce  —  Burden 
OF  Pboof. 

On  plalDtilTs  proof  of  negligence  and  that 
the  defendant  owns  the  car  which  collided  with 
bim,  the  burden  of  proof  shifts,  as  the  defend- 
ant is  best  able  to  show  that  the  car  was  driven 
by  a  Btranger  or  on  an  errand  having  no  con- 
nection with  defendant's  bumness,  if  that  be 
the  fact 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County ;  H.  H,  Belt,  Judge. 
On  petition  for  rehearing.  Denied. 
For  former  opinion,  see  171  Pac.  413. 

Wilbur,  Spencer  &  Beckett  and  F.  C.  How- 
ell, al^f  Portland,  for  appellant  Malarkey, 
Seabrot^  &  Dlbbl^  of  Portland,  tor  respond- 
ent. 

McCAMANT,  J.  Defendant's  petition  for 
a  rehearing  Is  directed  chleSy  to  so  much 
of  the  opinion  of  the  court  as  holds  that 
ownership  of  the  car  Is  snillclent  to  make  out 
a  prima  fade  case  as  to  the  responsibility  of 
the  owner  for  the  acts  of  the  driver  of  the 
car. 

[1,  2]  The  opinion  of  Mr,  Justice  Harris  Is 
in  entire  harmony  with  that  of  Mr.  Justice 
Benn  in  Dalrymple  v.  Covey  Motorcar  Co., 
66  Or.  541, 135  Pac.  91,  48  L.  R.  A.  (N.  S.)  424, 
on  which  defendant  relies.  In  every  case 
where  a  plaintiff  sues  to  recover  damages  for 
injuries  sustained  In  a  collision  with  an  auto- 
mobile, the  burden  devolves  on  plaintiff  to 
prove  that  the  automobile  was  n^llgently 
<n>eTated,  and  that  the  defendant  Is  responsi- 
ble for  the  acts  of  the  driver.  Unless  he 
makes  out  a  prima  fade  case  on  these  pmpo- 
sitlons,  he  is  not  entitled  to  go  to  the  inry. 
The  foregoing  are  the  ultimate  questions  to 
be  determlut  J,  but  proof  that  defendant  is 
the  owner  of  the  aat<nnobile  creates  a  pre- 
sumption from  which  the  Jury  may  infer  that 
the  automobile  at  the  Ume  of  the  acddat 
was  being  used  for  the  defendant's  purposes, 
and  that  the  driver  was  the  defendant's 
agent  The  opinion  of  Mr.  Justice  Bean  in 
Dalrymple  v.  Gov^  Motorcar  Co.,  66  Or.  541« 
135  Pac.  91,  48  U  B.  Al  (N.  S.)  424,  logically 
supiKirts  the  caadoslons  of  Mr.  Justice  Har- 
ris. It  is  held  in  the  Dalrymple  Case  that 
proof  of  ownership  of  the  automobile  Is  help- 
ful in  determining  the  ultimate  question  of  re- 
sponsibility for  the  acts  of  the  driver.  That 
only  Is  helpful  in  determining  an  Issue  of 
fact  whidi  is  evidence  in  support  of  the 
contention  of  one  or  the  other  of  the  parties. 
If  plaintiff  in  the  instant  case  offered  any 
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evidence  tending  to  show  the  resi>onslblllty 
of  the  defendant  for  the  acts  of  L<^>ez  and 
I^wreDce  B.  Kem,,  he  was  entitled  to  go  to 
the  jury  on  this  question. 

[3j  An  automobile  is  a  valuable  piece  of 
personal  property.  It  is  ordinarily  driven  by 
the  owner  or  his  agent.  Proof  of  ownership 
therefore  logically  tends  to  prove  responsibil- 
ity of  the  owner  for  the  acts  of  the  party  in 
^arge.  If,  as  Is  suggested  in  the  petition, 
the  automobile  is  stolen  while  the  owner  Is 
avrkj  trom  home,  the  owner  is  able  to  prove 
this  fact  The  rules  of  law  on  the  subject  of 
the  burden  of  proof  have  for  their  purpose  the 
establishment  of  the  material  facts  in  the 
most  convenient  way.  In  the  administration 
of  Justice  it  is  often  wise  to  place  the  ulti- 
mate burden  of  proof  on  the  party  best  able 
to  sustain  It 

Where  goods  are  intrusted  to  a  carrier  In 
good  condition  and  delivered  by  It  In  bad 
condition,  the  burden  Is  on  the  carrier  to 
show  that  the  injury  was  caused  by  some 
force  or  agency  for  which  the  carrier  is  not 
responsible.  Wells  v.  Great  Northern  Co., 
59  Or.  165,  174.  114  Pac.  92,  116  Pat  1070, 
34  I*  R,  A.  (N.  S.)  818,  825.  Where  a  debtor 
transfers  his  property  to  a  near  relative  to 
the  disadvantage  of  his  creditors  the  burden 
devolves  on  the  grantee  to  show  that  the 
transfer  was  made  In  good  faith  and  for  a 
valuable  consideration.  Marks  v.  Crow,  14 
Or.  382,  395,  396,  13  Pac.  55 ;  Mendenhall  v. 
Elwert,  36  Or.  375,  384,  52  Pac.  22,  59  Pac. 
S05 ;  Wright  v.  Craig.  40  Or.  191, 195,  66  Pac. 
807.  Proof  that  defendant  owns  a  railroad 
creates  a  presumption  that  defendant  Is 
operating  the  railroad.  Peabody  v.  Oregon 
Railway  Co.,  21  Or.  121, 134,  26  Pac.  1053.  12 
Ii.  R.  A.  823.  In  all  these  cases  the  party 
most  familiar  with  the  facts  and  b^st  able  to 
furnish  the  evidence  is  charged  ultimately 
with  the  burden  of  proof. 

A  dtlzen  who  is  injured  by  an  automobile 
negligently  operated  Is  usually  uninformed 
as  to  the  party  operating  the  car.  If,  In 
maintaining  the  burden  of  proof  as  to  the 
owner's  responsibility,  he  were  denied  the 
benefit  of  the  presumption  arising  from  the 
ownership  of  the  car,  in  many  cases  he  would 
fail,  although  under  the  facts  entitled  to  pre- 
vail. 

It  Is  usually  possible  for  the  party  injured 
to  prove  the  ownership  of  the  car  by 
which  he  Is  Injured.  The  car  Is  required  to 
carry  a  conspicuous  number  plate.  Laws  of 
lOW,  page  264.  By  the  aid  of  this  number  the 
ownership  of  the  car  may  be  determined  from 
the  public  records.   Laws  of  1917,  pp.  261, 262. 

[4]  If  it  be  held  that  on  proof  of  n^Ugence 
and  proof  that  defendant  owns  the  car  the 
burden  of  proof  shifts,  the  right  of  a  plaintiff 
with  a  meritorious  case  is  protected.  On  the 
other  hand,  the  defendant  Is  well  able  to 
show  that  the  ear  was  driven  by  a  stranger  or 
on  an  errand  having  no  connection  with  de- 
fendant's business  If  such  be  the  fact  The, 


'  rule  announced  In  the  former  opinion  there- 
fore tends  to  the  convenient  ascertainment 
of  all  the  taeta  material  on  the  questlcm  of 

Uabllity. 

It  Is  true,  as  contended  by  defendant,  that 
Juries  are  often  Influenced  by  sympathy  for  a 
plaintiff  who  has  sustained  a  personal  In- 
jury, and  that  they  do  not  always  weigh  evi- 
dence discriminatingly  in  personal  Injury  cas- 
es. The  remedy  for  this  situation  is  to  be 
found  in  a  better  appreciation  by  jurors  of 
the  obligations  of  their  oath  and  of  the  Im- 
portance of  their  functions.  The  rules  of 
law  cannot  be  based  on  the  assumption  that 
Jurors  will  disr^ard  their  duty. 

In  the  respects  above  noted  and  in  the  oth- 
er respects  In  which  It  Is  attacked  we  are 
satisfied  of  the  soundness  of  the  former  opia 
Ion,  and  it  is  adhered  ta  • 

McBRIDE,  0.  and  BENSON,  and  HAB- 
RI3>  J  J.,  concur. 

"^'^^  (W  Or.  321) 

HENDRY  V.  HENDRY. 
(Supreme  Court  of  Oregon.  April  9,  1918.) 
DivoBCB  <@=3l84(10)— Decebx  Based  on  Oon- 

TBAOICTORT  TkSTIIIONT. 
As  trial  judge  who  had  witnesses  before  him 
was  better  able  to  appraise  the  value  of  the  tes- 
timony  than  the  court  on  appeal,  decree  In  di- 
vorce suit  will  be  affirmed,  where  court  on  ap- 
peal is  of  opinioD  that  evidence  sustains  decree. 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County;   W.  N.  Gatens,  Judge. 

Divorce  suit  by  Elizabeth  Hendry  against 
E.  J.  Hendry.  Decree  for  plaintiff,  and 
defendant  appeals.  Affirmed. . 

J.  J.  Fitzgerald,  of  Portland  (S.  M.  John- 
son and  John  F.  Logan,  both  of  Portland,  on 
the  brief),  for  ai^llant  Waldonar  Seton,  of 
Portland  (Seton  &  Strahao,  of  Portland,  on 
the  brief),  for  respondent 

HcBRIDB,  0.  J.  This  is  a  suit  for  divorce^ 
There  was  a  decree  tor  plaintlu,  and  defend- 
ant appeals. 

In  these  cases  a  redtal  of  the  tesUmonr 
is  worse  than  valoeless,  SOTVlng  mHy  to 
spread  upon  the  record  the  details  of  domestic 
discord,  of  whidi  the  least  said  the  better. 
The  testimony  is  contradictory,  and  as  the 
trial  Judge  bad  the  witnesses  before  Um, 
he  was  much  better  able  to  appraise  the  value 
of  the  testimony  than  we.  Upon  the  wh(de, 
we  are  of  the  opinion  that  the  evidence  sns> 
tains  the  decree,  and  it  is  therefore  affirmed. 

MOORE),  McGAMANT,  and  BEAN,  JJ.,  con- 
cur. 

'^^'^^  (38  Or.  2fil) 

SIVBR80N  T.  CLANTON  et  aL 
(Supreme  Court  at  Oregon.  April  9,  1918.) 
1.  Payment  i^aSBtl)— Patment  UNnEB  Du- 

BESff-RECOVKBT— FOBM  OF  ACTION. 

The  action  for  money  had  and  received,  the 
old  remedy  for  recovering  back  a  payment  made 
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under  durees  ts  an  equitable  action,  and  pro- 
ceeds on  equitable  principles. 

2.    PaTKENT    «=>80(4)  — DUBBBa  — ItSOOTXBT 

— COMPUJNT. 
L.  O.  Lb  I  67,  requires  the  complaint  to 
contain  a  plain  and  concise  statement  of  facts 
constituting  the  cause  of  action  and  a  demand 
for  the  relief  claimed.  U  O.  L.  }  5236,  makes 
it  anlawful  to  take  fish  or  aalmon  in  any  wa- 
ters within  the  state's  jurisdiction  except  dui^ 
ing  a  prescribed  open  season;  section  6268 
makes  a  violation  thereof  a  misdemeanor;  sec- 
tion 5321e  makes  any  fish  trap  used  during  a 
closed  season  subject  to  forfeiture,  and  re* 
quires  the  fish  warden  to  seize  it,  and  the  prose- 
cuting attorney  to  bring  action  to  have  it  con- 
demned and  sold  after  eummons  to  the  owner. 
A  complaint  by  a  niaintia.  whose  6sbing  during 
the  closed  season  nad  made  hia  fish  trap  sub- 
ject to  forfeiture)  alleged  that  the  defendant, 
the  master  fish  warden  of  the  state,  without  his 
knowledge  or  ctHisent  selEed  plaintiff's  fish  trap, 
valued  at  $2,000,  threatened  to  sell  it  before 
condemnation,  and  exacted  fl,000  as  a  condi- 
tion precedent  to  Its  release  to  plaintiff.  Beld, 
that  the  complaint  stated  a  cause  of  action  for 
the  recovery  of  money  paid  under  compulsion 
or  duress,  as  the  defendant's  proceeding  was 
not  warranted  by  the  law. 
8.  Pij:adino  <e=>34(l)— Ini-hatoet  Pleading 

— CONSTROCTIOH. 

An  initiatory  pleading,  not  diallenged  by 
demurrer,  should  be  construed  liberally. 

4.  Plbadinq  «=»48  —  Gompi.aikt  —  Suwi- 

CtENCT. 

A  complaint,  alleging  facts  that  bring  the 
case  clearly  within  the  provisions  of  the  law  by 
which  it  is  governed,  sufficiently  states  a  cause 
of  action,  which,  if  properly  substantiated,  en- 
titles the  plaintiff  to  the  relief  sought 

5.  Trial  ®=>391— Findonqs  or  Fact— Issttes. 

Where  the  findings  of  fact  originally  made 
conform  to  the  aTerments  of  the  complaint,  it 
is  unnecessary  to  find  upon  any  otiier  issues. 

6.  Intebest  ^s339(3)— Judoment— Statutb. 

In  an  action  to  recover  a  payment  exacted 
as  an  unwarranted  condition  precedent  to  the 
release  of  plaintiff's  pound  net  or  fish  trap  by 
defendant,  as  the  master  fi^  warden  of  the 
state,  wherein  the  defendant,  in  good  faith,  de- 
nied plaintiff's  right  of  recovery,  interest  would 
not  be  allowed  on  the  recovery  from  the  date 
when  the  payment  was  made  on  defendant's 
demand,  but  only  on  the  plaintiff's  claim  when 
liquidated  by  judgment 

In  Banc.  Appeal  from  Circuit  Court,  Clat- 
sop County;  J.  A.  Eakin,  Judge. 
On  petition  for  rebearlng.  Denied. 
For  former  opini(Hi,  see  170  Fac.  '8S3. 

George  Af.  Brown,  At^.  Gen.,  L  H.  Tan 
Winkl^  Asst  Atty.  Qen.,  and  <X  W.  MtilUns, 
Dlst  Atty^  of  Portland,  for  appellants. 
Anderson  St  ErLskaon,  of  Astoria,  for  re- 
spondent. 

MOORE,  J.  Attention  la  called  In  a  peti- 
tion for  a  rehearing  to  the  fact  that  In  the 
former  opinion  herein  It  was  taken  for  grant- 
ed that  no  reply  bad  been  filed,  when  the 
alMtract  shows  that  by  stipulation  of  the  par- 
ties the  averments  of  new  matter  In  the  an- 
swer were  deemed  denied.  Based  upon  this 
mistake,  It  is  argued  by  appellants'  counsel 
that  the  allegations  of  the  complaint  arc  not 
sufficient  to  constitute  a  cause  of  action,  and 
that  the  findings  of  fact  as  made  by  the  court 


do  not  support  the  judgment  wUA  was  roi- 
dered.   The  complaint  reads: 

"(1)  That  on  and  prior  to  the  12th  day  of 
September,  1912,  the  plaintiff  was  the  owner  of 
and  in  possession  of,  a  certain  pound  net  fish 
trap,  in  the  waters  of  the  Columbia  river,  in 
the  vicinity  of  Woody  Island,  and  about  1,000 
feet  from  Uie  shorelands  of  said  river,  and  with- 
in the  boundaries  of  Clatsop  county,  state  of 
Oregon,  which  said  pound  net  fish  trap  at  that 

time  was  marked  'No.  1,  Ore.'  and  No.   ^  D. 

S.  and  was  and  is  of  the  value  of  $2,000. 

"(2)  That  on  or  about  the  day  of  Sep- 

t«nber,  1B12,  the  defendants,  without  the 
knowledge  or  consent  of  the  plaintiff  and  against 
his  will,  took,  converted,  and  appropriated  said 
pound  net  fish  trap  to  their  own  use,  and  de- 
prived the  plaintiff  of  hie  titie  thereto  and  of 
his  possesuon  thereof;  that  said  defendants 
witti&eid  the  possession  of  said  pound  net  fish 
trap  from  the  plaintiff,  during  the  period  from 
September  — ,  1912.  untU  September  12.  1912, 
and  thereby  deprived  the  plaintiff  at  hia  right 
to  maintain  and  operate  said  fish  trap  for  the 
purposes  of  catching  salmon  fish,  to  the  injury 
of  the  plaintiff  in  the  sum  of  $300. 

"That  said  defendants,  although  the  plaintiff 
frequentiy  demanded  that  they  return  raid  fish 
trap  to  the  plaintiff,  refused  and  neglected  to 
return  the  same  to  him,  unless  he  pay  them  the 
pum  of  $1,000;  that  m  order  to  secure  pos- 
session of  said  trap,  said  plaintiff  was  com- 
pelled to  pay  said  sum  of  $1^10  to  raid  defend- 
ants; that  said  defendants  threatened  to  sell 
said  trap  to  other  parties  than  tiie  plaintiff,  un- 
less the  plaintiff  paid  said  sum,  and  they  did 
offer  the  same  for  sale  to  other  persons  than  the 
plaintiff,  and  thereupon  the  plaintiCE,  in  order 
to  operate  said  trap,  paid  said  sum  of  $1^000l 

"Wherefore,  by  reason  of  the  premises,  plain- 
tiff demands  judgment  against  the  defendants 
in  the  sum  of  $300,  and  the  further  sum  of 
$1,000,  with  interest  thereon  from  Sept^ber 
12,  1912,  until  paid,  and  for  hia  costs  and  dis- 
bursements herdn."^ 

Based  upon  the  testimony  received  At  tbe 
trial,  findings  of  fact  were  mada  to  the  ef- 
fect: 

(1)  Ibat  on  and  prior  to  September  12. 
1912,  the  plaintiff  was  tbe  owner  and  In  the 
possession  of  a  pound  net  fish  trap,  located 
,and  marked  as  alleged  In  tbe  comiOalnt 

(2)  That  tbe  trap  was  of  the  value  of  at 
least  $2,000. 

(8)  That  on  and  prior  to  September  12, 
1912,  tbe  defendant  B.  B.  01  an  ton  was  master 
fish  warden  ot  tbe  state  of- Oregon,  and  the 
defendant  Frank  Sweet  was  bis  deputy  for 
the  Oolumbia  rirer  district 

(4)  That  on  or  about  September  8, 1912,  the 
defendants,  without  the  knowledge  or  consent 
of  the  plaintifT,  and  against  his  will,  took 
possesion  of  the  fish  trap  and  withheld  It, 
thereby  preventing  the  plaintiff  from  operat- 
ing the  ti'ap.  » 

(5)  That  the  possession  and  operation  of 
the  trap  during  the  time  mentioned  was  of 
great  value  to  the  plaintiff ;  that  large  quan- 
tities of  fish  abounded  in  the  waters  in  the 
immediate  vicinity  of  the  trap  In  Septemb^. 
1912. 

(6)  That  on  and  prlw  to  September  12, 
1012,  the  defendant  R.  E.  Clanton  threatened 
to  sell  the  fish  trap,  and  offered  It  for  sale 
to  persons  other  than  the  plaintiff;  that 
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Clanton  would  have  sold-  tlie  appliance  to  per- 
sons other  than  the  plaintiff,  unless  the  latter 
paid  that  defendant  the  sum  of  $1,000 

therefor. 

(7)  That  persons,  other  than  the  plaintiff, 
bad  snbinltted  bids  to  Clanton  for  the  flsh 
trap. 

<8)  That  in  order  to  prevent  the  sale  of  the 
trap  to  persons  other  than  the  plaintiff,  and 
to  secure  possession  thereof  so  as  to  operate 
it,  the  plaintiff  was  compelled  to,  and  on  Sep- 
tember 12, 1912,  did,  pay  Clanton  the  sum  of 
«1,000. 

<9)  That  prior  to  September  12. 1912,  Clan- 
ton offered  to  sell  the  trap  to  persona  other 
than  the  plaintiff,  and  had  received  from 
them  bids  therefor;  that  Clanton  informed 
the  plaintiff  that  unless  be  paid  the  sum  of 
91,000  therefor,  the  trap  would  be  sold  to  oth- 
er persons,  and  that  defendant  would  have 
sold  the  same  unless  the  plaintiff  paid  him 
the  sum  of  $1,000. 

(10)  And  that  because  of  the  acts  of  the 
defradant  Clanton,  the  plaintiff  was  damaged 
In  tbe  sum  of  |l/>00. 

As  conclnsloD8  of  law  the  court  also  found 
that  Clanton  deprived  the  plaintiff  of  the  fish 
trap  without  due  process  of  law,  and  convert- 
ed the  same  to  Us  own  use ;  that  tbe  sum  of 
$1,000  so  paid  by  the  plaintiff  was  not  vol- 
untary, but  was  made  under  duress  at  hla 
property ;  and  that  the  plalntUT  was  eotltled 
to  Judgment  against  Clanton  In  the  sum  of 
$1,000,  with  interrat  at  the  rate  of  6  per  cent, 
per  annum  from  September  12,  1912,  until 
paid,  and  for  his  costs  and  disbursements 
her^.  Judgment  was  rendered  In  accord- 
ance therewith  July  17,  1016. 

Hie  deftiidants  on  Sept^ber  7,  101^  re* 
quested  the  court  to  make  other  findings  all 
of  wUch  were  denied,  except  as  follows: 

"(1)  That  oa  or  about  the  8th  day  of  Septem- 
ber, 1912,  the  plaintifF  was  uQlawfuUy  operat- 
ing and  causing  tbe  operation  of  the  fiah  trap 
mentiooed  in  piaintiffs  amended  complaint,  ana 
thereupon  the  defendant  Frank  Sweet  took  pos- 
session of  said  trap  and  transferred  the  posses- 
sion thereof  to  the  defendant  R.  E.  Clanton. 

"{2)  That  thereafter,  to  wit,  on  the  9th  day 
of  ii^eptember,  1912,  a  complaint  was  sworn 
to  before  one  P.  J.  Goodman,  the  justice  of  the 
peace  for  Astoria  precinct,  Clatsop  county, 
Htate  of  Oregon,  accasing  and  charging;  t^e 
plaintlft  with  operating  tbe  said  fish  trap  dur- 
ing tbe  closed  season  of  said  year;  that  there- 
after, to  wit,  on  or  about  the  9th  day  of  Sep- 
tember, 1912,  said  warrant  was  served  upon 
the  plaintiff  herein,  and  tbe  plaintiff  appeared 
on  said  da^  in  said  Justice's  court  and  entered  a 
plea  of  guilty  to  said  charge,  and  thereafter,  to 
wit,  on  said  0th  day  of  September,  1912,  judg- 
ment was  entered  against  tbe  plaintiff,  adjudg- 
ing that  he  be  fined  in  tbe  sum  of  $50  and  costs, 
which  judgment  was  entered  and  docketed  in 
■aid  conrt,  and  which  judgment  the  plaintiff 
then  and  there  paid." 

[1]  The  first  question  to  be  considered  Is 
whether  or  not  the  complaint  states  facts  suf- 
ficient to  constitute  a  cause  of  action  for  an 
alleged  duress  of  personal  property.  In  a 
note  to  tbe  case  of  Mayor  of  Baltimore  v. 
Lefferman,  4  QUI  (Md.)  425,  45  Am.  Dec.  145,  | 


154,  In  speaking  of  the  ancient  remedy  that 
was  invoked  In  such  instance.  It  Is  observed: 
"The  action  for  money  bad  and  received, 
which  is  tbe  form  in  which  a  party  must  sue  to 
recover  back  a  payment  which  be  has  made 
by  compulsion  is  an  'equitable  action'  (Moses 
V.  Macfarlane,  2  Borr.  1009);  and  it  proceeds 
on  eqoitaUe  principles." 

To  the  same  effect  Is  the  case  of  Alston  v. 
Durant,  2  Strob.  (S.  C.)  257,  49  Am.  Dec.  596, 
where  the  Supreme  Court  of  South  Carolina 
held  that  an  action  of  assumpsit  would  He 
for  money  paid  by  the  plaintiff  for  the  return 
of  his  slave,  whom  tbe  defendant,  as  sheriff, 
refused  to  surrender,  except  upon  the  receipt 
of  a  sum  In  excess  of  ills  lawful  fees. 

[2]  In  Oregon  the  distinction  between 
forms  of  actions  at  law  has  been  abolished, 
and  only  one  form  of  sucb  action  Is  now 
permissible.  L.  O.  L.  {{  1,  04.  Tbe  com- 
plaint Is  required  to  contain  a  plfUn  and  con- 
cise statement  of  facts  constituting  the  cause 
of  action,  without  unnecessary  repetition,  auri 
a  demand  for  the  relief  which  the  plaintiff 
claims.  Id.  {  67.  Section  2  of  an  act  filed 
in  the  office  of  the  secretary  of  state  Febru- 
ary 28,  1901,  makes  It  unlawful  to  take  or 
flsh  for  salmon  In  any  of  the  rivers  or  trib- 
utaries In  Oregon,  or  In  any  waters  ov» 
which  the  state  has  concurrent  jurisdiction, 
except  during  prescribed  open  seasons.  Oen. 
Laws  Or.  1901,  p.  S28 ;  section  6236,  U  O.  L. 
Section  15  of  that  act  declares  that  any  per- 
son fishing  for,  taking,  or  catching  salmon 
In  violation  thereof  shall  be  deemed  guilty  of 
a  misdemeanor,  and  upon  conviction  thereof 
shall  be  fined,  etc.  Section  51  of  that  statute 
provides  generally  that  any  flsh  trap  used  in 
catching  salmon  by  any  persons,  or  left  In  a 
condition  to  take  such  flsh  during  a  closed 
season,  shall  he  forfeited.  It  is  made  the 
duty  of  the  flsh  ward«i  to  seize  such  appU-  - 
a^ce,  and  thereupon  the  prosecuting  attorney 
of  the  proper  district  is  required  to  Institute 
an  action  In  the  circuit  court  to  have  sudi 
appliance  condemned  and  sold.  A  summons 
to  be  Issued  In  such  action  requires  the  own< 
er  of  the  trap.  If  known,  to  ai^ar  vrithin  15 
days  from  the  service  of  such  process.  If,  at 
tbe  trial  a  judgment  of  condemnation  Is  giv- 
en, an  execution  is  to  be  issued  as  In  ordi- 
nary actions,  and  the  appliance  so  seized  Is 
to  be  sold  to  the  highest  bidder  for  cash. 
L.  O.  L.  8  5321. 

In  the  case  at  bar  no  Judgment  was  given, 
nor  was  any  action  commenced  to  condemn 
the  flsh  trap.  By  the  plaintiff's  plea  of  guil- 
ty, however,  to  the  charge  of  unlawfully  us- 
ing such  means  of  catching  salmon  during 
the  closed  season,  he  thereby  rendered  him- 
self liable  to  forfeit  all  bis  right  and  title  In 
and  to  the  property  so  employed  for  an  Il- 
legal purpose.  It  win  be  remembered  the 
trial  court  found  that  the  firsh  trap  was  of 
the  value  of  at  least  $2,000.  The  defendant 
Clanton,  If  he  was  authorized  without  a  war- 
rant to  sei7«  the  appliance,  had  no  right  to 
compromise  the  offense  by  accepting  only 
one-balf  of  tbe  value  of  the  trap.  He  did  not 
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poBseas  any  pftrdcntlnff  power.  He  was  not 
anthorlzed  to  surrender  the  appliance  to  any 
person,  except  to  tbe  blgtaest  bl6Aec  for  cash 
upon  a  valid  gale  thereof  by  the  sherlfF,  pur- 
suant to  an  execution  Issued  upon  the  Judg- 
ment of  cond«unatlon.  Nlcklas  t.  Rathbnrn, 
69  Or.  4S3»  139  Pac.  567.  Instead  of  notify- 
ing the  prosecuting  attorney  whose  duty  It 
was  to  Institute  an  action  to  condemn  the 
trap,  the  master  flah  warden  assumed  to  act 
as  tbe  court  In  rendering  a  Judgment  to  that 
eCfect,  and  also  as  sheriff  to  enforce  tbe  exe- 
cution issued  upon  such  final  determination, 
exc^t  that  Clanton  threatened  to  sell  tbe  ap- 
pliance to  any  person  who  would  purchase  it 
from  Mm,  and  finally  disposed  of  It  to  the 
plaintiff  for  only  one-half  of  its  value.  That 
Clanton  acted  from  pure  mdtives  is  unques- 
tioned, and  he  undoubtedly  thought  he  was 
performing  his  official  duty  In  protecting  the 
mlmou  by  undertaking  in  such  'summary 
manner  to  enforce  the  provisions  of  the  stat- 
ute. In  a  note  to  the  case  of  Harris  v. 
Gary,  112  Va.  362,  71  S.  E.  551,  Ann.  Gas. 
1913A,  1351,  1364,  it  is  said: 

"It  is  well  settled  that  if  a  person  has  In  his 
possession  personalty  beionging  to  another,  and 
refuses  to  deliver  tbe  property  to  tbe  owner 
unless  he  is  paid  a  sum  of  money  which  he  has 
no  right  to  receive,  and,  in  order  to  obtain  pos- 
Bession  of  bis  property,  the  owner  pays  the 
sum  demanded,  the  payment  is  made  under  com- 
pulsion, and  may  be  recovered." 

[3,4]  The  complaint  herein,  stripped  of  su- 
perfluous verbiage,  practically  charges  the 
exaction  of  a  sum  of  mon^  as  a  condition 
precedent  to  tbe  release  of  property  under 
conditions  similar  to  those  specified  in  tbe 
excerpt  last  quoted.  When  a  complaint  al- 
leges facts  that  bring  the  case  clearly  within 
the  provisions  of  the  law  by  which  It  Is  gov- 
erned, the  pleading  sufllclently  states  a  cause 
which,  If  properly  substantiated,  entitles  tbe 
plaintiff  to  the  relief  sought,  ^nie  Initiatory 
pleading,  not  havli^  been  challenged  Iff  a 
demurrer,  should  be  construed  llb^li^,  and 
thus  interpreted  It  Is  sufficient 

[6]  The  findings  of  fact,  originally  made, 
conform  to  the  averments  of  the  complaint, 
thereby  rendering  It  unnecessary  to  find  up- 
on any  other  Issues.  Lewis  v.  First  Nat. 
Bank,  46  Or.  182,  T8  Pac.  990 ;  Freeman  v. 
Truram'er,  60  Or.  287,  91  Pac.  1077;  Naylor 
v.  McColIoch,  Mayor,  54  Or.  SIX},  103  Pac.  68; 
Weils  v.  Great  N.  Ry.  Co.,  69  Or.  165,  114 
Pac.  92,  116  Pac.  1070,  34  U  B.  A.  (N.  S.) 
818.  825. 

[B]  The  Judgment  rendered  herein  July  17, 
1916,  awarded  the  plaintiff  a  recovery  of  91,- 
000,  with  Interest  theretm  at  the  rate  of  6 
per  cent  per  annum  from  September  12, 1912, 
the  time  when  that  sum  was  paid  upon  Clan- 
ton's  demand.  Particular  attention  was  not 
called  to  this  part  of  the  Judgment  in  tbe 
brief  originally  sulanltted  by  appellant's 
counsel,  and  for  that  reason  the  matter  was 
overlooked.   In  Baker  County  v.  Huntington, 


48  Or.  688,  608.  87  Pk.  1036.  80  Pac  144.  a 
was  said: 

"When  tbe  right  to  recover  in  an  action  la  in 
good  faith  denied,  interest  will  not  be  allowed 
on  the  demand  prior  to  its  liquidation  by  judg- 
ment" 

To  the  same  effect  are  the  cases  of  Sar- 
gent V.  Am.  Bank  &  Trust  Co.,  80  Or.  16,  154 
Pac.  759,  156  Pac.  431;  Carnahan  Mfg.  Co. 
V.  Beebe-Bowles  Co.,  80  Or.  1^,  156  Pac. 
584 ;  Holtz  v.  Olds,  84  Or.  667,  164  Pac  683, 
1184;  City  of  Seaside  v.  Ore.  Surety  &  C. 
Co.,  171  Pac.  396,  The  defense  herein  was 
interposed  in  good  faith ;  and,  this  being  so. 
no  interest  was  permissible  until  the  Judg- 
ment was  rendered.  A  correction  will  be 
made  In  this  particular,  thereby  allowing  the 
appellant  his  costs  and  disbursements  upon 
this  appeal.  In  all  other  respects  tbe  formw 
judgment  Is  adhered  to,  and  the  petition  few 
a  rehearing  is  denied. 


(88  Or.  2n> 

FDRUSET  «t  aL  V.  AABT  et  aL 

(Supreme  Gonrt  of  Oregon.   April  9,  1918.) 

Befobuation  of  Instbuuents  <g=>43  — -  Mis- 
take—Bdbdbn  OF  PbOOP. 
In  an  action  to  reform  a  deed,  the  burden  of 
proof  is  on  grantor  to  substantiate  hie  complaint 
and  to  show  that  there  was  a  mutual  mistake, 
and  that  the  conveyance  executed  by  him  to 
grantee  was  not  in  accwdance  with  uie  agree- 
meut  of  tbe  parties. 

In  Banc.  Appeal  from  Circuit  Court,  Lane 
County;  F.  M.  Calkins,  Judge. 

On  petition  for  rehearing.  Former  opin- 
ion (170  Pac.  1180).  adhered  to,  and  motion 
for  rehearing  denied. 

Charles  A  Hardy,  of  Bugeue,  and  Oscar 
Furuset,  of  Portland,  for  appellants.  H.  E. 
Slattery  and  W.  G.  Martin,  boOi  of  Bngoie, 

for  respondents, 

BEAN,  J.  Upon'  a  petition  for  rehearing 
we  have  again  carefully  read  all  the  evi- 
dence In  the  case,  the  statement  of  which  is 
found  In  tbe  former  <^inlon.  170  Pac.  1180. 
The  only  question  involved  Is  one  of  fact  as 
to  wheUier  the  mlnd»  of  the  contracting  par- 
ties met  constituting  a  contract  other  than 
as  expressed  in  tbe  deed  of  conveyance 
which  plaintiff  seeks  to  have  reformed.  The 
cause  of  the  misunderstanding  appeara  to  be 
that  plaintiff,  Mr.  Furuset,  bad  bis  conversa- 
tion largely  with  Mr.  Aaby,  the  husband  of 
Maria  R.  Aaby,  tbe  owner  of  the  land  descrlb* 
ed  In  the  conveyances  of  Which  plaintiff  com- 
plains. There  Is  no  testimony  whatever 
showing  that  Mr.  Aaby  was  the  authorised 
agent  of  Mrs.  Aaby.  "Wbm  Mrs.  Aaby  ap- 
peared uixm  the  aeesne,  the  evidence  of  plain- 
tiff himself  upon  cross-examlnatlfm  CTran- 
scrlpt  of  Test  p.  16)  tends  to  show  that  she 
complahied  of  the  first  draft  of  the  deed  tai- 
dered  by  plaintiff  to  her  on  account  of  tbe 
title.   In  answer  to  the  question.  "What  did 
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Ifra.  Aal^  say  to  Mr.  Wbeeler  about  Qie  ab- 
stract of  title  In  your  presrace?"  be  stated: 
"Then  vhen  Te  had  talked  to  Mr.  Wbeeler, 
the  bobbed  up  and  said  souaetbing  aboat  the  in- 
cumbrances and  all  those  things,  and  Mr.  Aabr 
said  to  her,  'ETerythiog  is  all  right' " 

When  the  parties  went  to  the  office  of  Mr. 
A.  R  Wbeeler,  an  attorney  of  85  years*  ex- 
perience in  conveyancing,  for  the  purpose  of 
having  the  first  draft  of  the  deed  corrected, 
according  to  the  testimony  of  Mr.  Wbeeler, 
who  is  an  entirely  disinterested  witness,  Mrs. 
Aaby  said  repeatedly,  "I  want  to  know  that 
I  am  getting  a  good  title  and  all  clear." 
The  evidence  on  her  part  shows  that  she  In- 
sisted that  she  did  not  want  property  with  a 
"mortgage"  on  It,  as  she  termed  the  liens 
which  the  plaintiff  declares  slie  a&'sumed  and 
agreed  to  pay.  The  burden  of  proof  is  on  the 
plaintiff  to  substantiate  his  complaint  and  to 
show  that  there  was  a  mutual  mistake,  and 
that  the  conveyance  executed  by  plaintiff  to 
defendant  Mrs:  Aaby  ^ras  not  In  accordance 
with  the  agreemmt  of  the  parties.  'He  baa 
not  tfiowQ  by  a  preponderance  of  the  evi- 
dence that  Mrs.  Aaby  agreed  to  assume  the 
liens  on  the  property  deeded  to  her  in  making 
the  exchange. 

The  former  opinion  Is  adhered  to*  and  the 
motion  for  rehiring  is  denied. 

McBRn>B.  G.  X.  and  BENSON  and  BUB- 
KETT,  JJ.,  concur. 


(88  Or.  S96> 

CABTWBIGHT  et  ux.  v.  OREGON  ELEC- 
TRIC RT.  CO.* 

(Supreme  Court  of  Or^on.   April  9,  1918.) 

1.  SPBcmc  Pebfdruanck  «=»74^Rioht  to 

RCUEDT— EXIBTBNCB  OF  OTHER  REUEDT. 

Where  plaintiffs  granted  right  of  way  in 
consideration  of  railway's  agreement  to  build 
a  dike  which  the  railway  failed  to  build  as  speci- 
fied in  the  contract  plaintiffs  were  not  ea- 
Utled  to  specific  pertormance,  since  they  could 
have  bad  another  build  the  dike  and  could  re- 
cover as  damages  the  cost  thereof. 

2.  SFCctnc  Pkrtobicahoe  ^=s>128(1)— Retain* 

INQ  JUBXSDICIIOK— DAHAQBS. 

Where  enstence  of  adequate  remedy  at  law 
precluded  jurisdiction  in  court  of  equity  of  suit 
for  specific  performance,  the  question  of  dam- 
ages prayed  for  In  such  suit  could  not  be  con- 
sidered. 

Department  2.  Appeal  from  Circuit  Court, 
Linn  County;  Wm.  Galloway,  Judge. 

Suit  by  John  R  Cartwright  and  wife 
against  the  Oregon  Electric  Railway  Com- 
pany. Decree  for  defendant,  and  plaintifTs 
appeaL  Afflrmed. 

This  la  a  suit  to  enforce  the  qiecific  per- 
formance of  a  contract  which  Is  set  out  in 
full  In  the  complaint  Its  terms  so  ftir  as 
they  are  of  interest  here  are  as  follows: 

"Whereas,  the  parties  of  the  first  part  are 
)he  owners  of  certain  lands  lying  in  the  Wil- 
'dam  A.  Forgey  donation  laod  aaim,  lying  in 
section  sixteen  (16)  and  tw«ity-one  (21)  in 
township  fifteen  (IS)  south  of  range  four  (4) 


west  of  the  Willamette  meridian  In  Linn  county, 
Oregon,  and  the  said  parties  of  the  first  part 
have  tbis  day  sold  and  conveyed  by  deed  bear- 
ing even  date  herewith,  a  right  of  way  to  the 
said  party  of  the  second  part  over  and  across 
the  said  lands,  reference  to  which  said  deed 
is  hereby  made  for  greater  particularity:  and 
whereas,  it  is  the  intention  of  the  said  party  of 
the  second  part  to  build,  construct  and  maintain 
over  and  aloiig  the  said  right  of  way  so  grant- 
ed, an  electric  railway  line  and  in  constructing 
the  same  to  excavate  borrow  pits  along  the  said 
route  upon  the  lands  described  in  the  said  deed, 
for  the  purpose  of  buildine  an  embankment  and 
elevating  the  grade  of  the  said-  railway  line 
above  the  natural  surface  of  the  said  lands: 
Now  therefore,  in  consideration  of  the  said  con- 
veyance and  in  consideration  of  the  sum  of  one 
dollar  (fl.OO)  receipt  whereof  is  hereby  ac- 
knowledged, paid  by  the  said  parties  each  to 
the  other.  It  is  agreed,  that  the  said  party  of 
the  second  part  shall  and  will  build  and  con- 
struct a  pile  dike  not  less  than  1,120  feet  in 
length,  across  the  said  right  of  way  at  a  con- 
venient place  near  the  north  bank  of  the  Willam- 
ette river  upon  the  lands  of  the  parties  of  the 
first  part,  and  fill  the  same  with  earth  and 
stones  in  such  a  manner  as  to  protect,  as  far 
as  may  be,  the  lands  of  the  parties  of  the  first 
part  from  the  back  flow  of  the  waters  of  the 
Willamette  river  through  the  said  borrow  pits; 
and  also  build  and  construct  a  second  pile 
dike  of  not  lees  than  160  feet  long,  at  a  con- 
venient distance  down  stream  and  westerly  from 
the  first-mentioned  dike,  and  fill  the  same  with 
brush  and  stones  as  a  nirtlTer  protection  to  the 
lands  of  the  parties  of  the  first  part  from  the 
back  flow  of  the  waters  of  the  Willamette  river. 
The  location  of  the  said  right  of  way,  borrow 

Eits  and  dikes  are  shown  upon  the  blueprint 
ereto  attached  and  made  a  part  of  tbis  con- 
tract And  the  parties  of  the  first  part  give  and 
grant  to  the  party  of  the  second  part  ttie  right 
and  privilege  -of  making  use  of  said  lands  so 
far  as  may  be  necessary  for  the  construction  of 
said  dikes.  It  is  agreed  that  tbe  party  of  the 
second  part  and  its  successors  or  assigns  shall 
maintain  the  said  dikes  in  a  reasonably  good 
and  substantial  manner  and  condition  to  accom- 
plish its  purposes  above  mentioned." 

The  complaint  alleges  that  the  agreement 
to  construct  tbe  dikes  mentioned  was  a  part 
of  the  consideration  to  be  paid  by  the  rail- 
road company  for  the  land  included  in  tbe 
right  of  way  described  in  the  deed;  that  de- 
fendant failed  to  construct  all  of  the  longer 
dike  mentioned  in  the  contract  in  that  It 
did  not  extend  It  into  the  river  as  Indicated 
on  tbe  blueprint  referred  to  In  the  written 
agreement;  and  that  it  has  failed  and  refus- 
ed to  construct  any  part  of  the  shorter  dike 
therein  described.  These  averments  are  fol- 
lowed by  detailed  descriptions  of  the  land, 
Its  value,  and  the  injuries  already  suffered 
by  the  failure  of  defendant  to  fuUy  perform 
its  contract  The  prayer  also  asks  for  a  de- 
cree, compelUng  defendant  to  extend  the 
1.120-foot  dike  100  feet  into  the  Willamette 
rlv«r,  to  construct  the  160-foot  dike  extend- 
ing into  tbe  river,  requiring  defendant  to 
maintain  said  structures  In  a  reasonable 
way,  and  a  Judgment  in  the  sum  of  $10,000 
for  tile  damages  already  suffered. 

After  denying  any  failure  to  perform  its 
contract,  the  answa-  alleges  that  the  Wil- 
lamette river  is  a  navigable  stream  under 
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<»ntrol  of  the  TTnlted  States  goTemment  en- 
Sineers;  that  after  tbe  execatlon  of  the  con- 
tract and  In  obedience  to  statutory  require- 
ments It  applied  to  the  proper  authorities  for 
permission  to  extend  the  dikes  Into  the  river, 
which  was  refused;  that  thereafter  the  Unit- 
ed States  engineers  outlined  to  defendant  a 
plan  which  met  their  approval,  and  which 
would  permit  the  defendant  to  construct  a 
dike  along  the  bank  on  plaintiff's  land  so  as 
to  protect  tbe  bank  and  at  the  same  time  pro- 
tect the  channels  of  the  river;  that  defendant 
in  carrying  out  this  plan  constmcted  1,681  feet 
of  dike  along  the  bank,  substantially  comply- 
ing with  the  contract;  and  that  tbe  building 
of  the  shorter  dike  was  prevented  by  the  re- 
fusal of  the  United  States  engineers  to  grant 
a  permit  so  to  da  A  second  affirmative  de- 
fense pleads  the  i»lor  filing  of  an  action  at 
law  between  tbe  same  parties,  involving  the 
same  snbject-matter,  which  action  is  still 
pending.  A  reply  having  been  filed  joining 
Issue  on  the  afflrmatlve  defenses,  a  trial  was 
bad,  reaiiltlDg  in  a  decree  for  defendant,  and 
plaintiff  appeals. 

A.  C.  Woodcock,  of  Eugene,  and  J.  K. 
Weatherford.  of  Albany  (A.  O.  Woodcock,  of 
Eugene,  and  Weatherford  &  Weatherford,  of 
Albany,  on  the  brief),  for  appellants.  Charles 
H.  Carey,  of  Portland  (Carey  &  Kerr,  of 
Portland,  Gale  S.  Hill,  of  Albany,  and  Omar 
O.  Spencer,  of  Portland,  m  tbe  briefs),  tor 
reepondent 

BENSON,  J.  (after  stathig  the  facts 
above).  The  substance  of  the  whole  case 
may  be  briefly  stated  thus:  Plaintiff  wants 
about  100  feet  of  the  longer  dike  and  about 
all  of  the  shorter  dike  to  extend  Into  the 
river  in  such  a  manner  as  to  form  wing 
dams  for  deflecting  the  current  toward  the 
opposite  bank,  and  also  seeks  a  decree  com- 
pelling the  defendant  to  perpetnally  maintain 
such  structures.  In  addition  to  this  he  seeks 
damages  for  the  Injury  wrought  by  the  fail- 
ure to  so  construct  them. 

[1]  Defendant  Insists  that  plaintiff  has  not 
made  a  case  calling  for  the  interposition  of 
a  court  of  equity,  and  we  think  that  this  con- 
tention is  fully  sustained  by  the  record  and 
the  authorities.  It  Is  to  be  noted  at  tbe  out- 
set that,  while  the  longer  dike  crosses  the 
lands  of  defendant  Included  in  tbe  right  of 
way,  that  portion  of  it  which  plaintiff  now 
seeks  to  have  built,  and  all  of  the  shorter 
dike,  are  by  the  terms  of  the  agreement  to  t>e 
constructed  entirely  upon  the  lands  of  the 
plaintiff;  and  there  is  nothing  to  prevent  him 
from  going  ahead,  completing  the  wing  dams, 
and  prosec-utlng  an  action  at  law  for  dam- 
ages, which,  so  far  as  can  be  discovered  from 
the  record  before  us,  fumlsbes  a  complete 
remedy.   An  eminent  author  says: 


REPORTER  (Or. 

"The  general  rale  has  long  been  settled,  after 
a  period  of  coaflict  and  ancert^ty  in  tbe 
early  cases,  that  contracts  for  building  and  con- 
struction, and  contracts  to  make  repairs,  will 
not  be  enforced  in  specie  on  account  of  incon- 
venience in  enforcing  a  decree  by  the  process 
of  attachment  for  contempt,  wben  nomeroin 
questions  must  usually  arise  under  the  d^ee 
in  such  a  case  as  to  whether  there  has  been 
substantial  performance,  whether  defective  per- 
formance may  be  excused,  what  compensation 
should  be  made  for  the  deficiency,  and  the  like. 
Moreover,  if  the  building  ie  to  be  done  <m  the 
plaintiff's  land,  the  remedy  at  law  is  usually 
adequate,  since  he  may  do  me  work  himself  and 
sue  at  law  for  the  cost'*  6  Pomeroy,  EqiOitT 
Jurisprudence,  |  760. 

In  Ore^nlan  By.  Ca  Llm„  t.  O.  B.  &  N. 
Co.  (C.  C.)  37  Fed.  733,  Deady,  J.,  saya: 

"As  a  general  rule,  a  contract  to  build  or  re> 
pair  will  oot  be  specifically  enforced  by  a  coart 
of  equity.  It  is  said  that,  if  one  won't  build, 
another  will;  and  if  there  us  any  loss  sustain- 
ed, tbe  remedy  is  at  law,  for  damage*.  And 
this  is  especially  so  as  to  contracts  Uke  the 
covenant  in  the  present  lease,  to  repair  duiing 
a  period  of  many  yeat^" 

In  the  case  of  Dove  et  aL  t.  Com.  Tit.  Ins. 

Co.  et  aL,  6  Pa.  Dlst.  B.  263,  the  court  says: 

"It  appears  to  us  that  if  tbere  was  any  con- 
tractual relation  between  tbe  Commonweaith 
Title  insurance  &  Trust  Company  and  Dove, 
it  was  only  for  the  completion  oC  the  faonses. 
and  if  the  company  refused  to  complete  the 
bouses  under  any  contract  it  made  with  Dove, 
there  was  a  complete  and  adequate  remedy  at 
law,  and  equity  cannot  he  invoked  to  compel 
specific  {performance  of  a  contract  on  tbe  part 
of  the  company  to  complete  the  houses.  All 
that  Dove  had  to  do  was  to  do  tbe  work  claimed 
to  be  necessary  to  complete  the  bouses  and  sue 
the  company,  whose  responsibility  is  not  ques- 
tioned, upon  its  promise  to  pay  for  the  work." 

In  Leonard  v.  Board  of  Directors  of  Plum 
Bayou  Levee  District,  79  Ark.  42,  94  S.  W. 
922,  9  Ann.  Cas.  159,  the  court  says: 

"This  suit  is  no  more  nor  less  than  one  to 
require  of  appellant  the  specific  performance 
of  his  executory  contract  to  construct  the  levee. 
Tbe  remedy  at  law  is  complete  and  adequate, 
end  a  court  of  equity  Is  without  jurisdiction  of 
tbe  subject-matter.  Equity  will  not  decree 
specific  performance  of  an  executory  contract 
to  do  work,  for  tbe  obvious  reason  that  there  is 
no  method  by  which  its  decree  could  be  en- 
forced." 

We  might  continue  citing  and  quoting  from 
a  long  line  of  authorities  all  to  the  same 
effect,  but  do  not  deem  It  necessary.  Our 
attention  has  not  been  called  to  any  cases 
which  are  inconsistent  with  the  doctrine  an- 
nounced in  the  above  quotations. 

[2]  Since  equity  has  no  jurisdiction  of  the 
suit,  the  question  of  damages  must  be  dis- 
posed of  In  like  manner.  Oregon-Washing 
ton  R.  ft  N.  Col  v.  Reed,  169  Pac.  342. 

The  decree  of  tbe  lower  court  la  affirmed. 

McBRIDB,  0.  J.,  and  MOORE  and  Mfr 
OAMANT,  JJ.,  concnr. 
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(100  Wub.  tSL) 
ROBINSON  et  al.  v.  AGNEW-COPPING 
REAI/TY  &  INVESTMENT  CO. 
(No.  14328.) 
(Supreme  Coort  of  Washinston.  AprU  3, 1918.) 

nUUDOLKNT  COBVZTANCEB  •3^(1>— VOTJJN- 
TABT  CONVETARCE  BY  HUBBAHD  AlCD  WIVE 

— HXISTINO  EQUITIES. 

Where  lessees  A.  and  W.  at  the  time  a  cor- 
poration was  formed  by  A.  and  otbera  were  in 
default  for  rent,  and  A.,  who  was  solvent,  turn- 
ed over  all  bis  property  to  tbe  corporation  and 
received  shares  of  stock,  and  transferred  the 
same  to  bis  wife  without  consideration,  sach 
stock  was  subject  to  gamiBbioent  after  eiecu- 
tion  had  been  returned  unsatisfied  on  judgment 
procured  bj  lessors  against  A.  and  wife  for  rent, 
whether  or  not  the  stock  became  separate  or 
community  property,  since  tbe  lessorSj  at  the 
time  of  the  transfer,  bed  existinj:  equities. 

Department  2.  Appeal  from  Sapertor 
Ccmrt,  Lewis  County;  B.  M.  Card,  Judge. 

Action  by  David  Robinson  and  others 
against  C.  R.  Wilson  and  others,  in  which 
plaintiffs  recovered  Judgment,  and  In  which 
the  Agnew-<}opping  Realty  &  Investment 
Company  was  garnished  after  execution  was 
returned  unsatisfied.  From  Jndgmoit  ren- 
dered in  garnishment  proceedings,  garnishee 
appeals.  Affirmed. 

O.  D.  Oannlngham  and  Oeorge  Dysart, 
botb  of  Centralla,  for  appellant.  Ftomey  ft 
Ponder,  of  Cl^ialis,  for  respondents. 

HOITNT,  J.  TblB  appeal  is  from  m  Jodg- 
ment  In  a  gftmishment  proceeding.'  The  trial 
court  adjudged  that  247  shares  of  stock  of 
tlie  Agnew-Copplng  Realty  ft  Investment 
Company,  a  corporation,  were  tbe  community 
property  of  S.  A.  Agnev  and  wife,  and  were 
subject  to  be  sold  to  satisfy  a  judgment  in 
&vor  of  tbe  respondents  against  Agnew  and 
wife. 

The  facte  are  substantially  as  follows:  In 
the  year  1914,  Agnew  and  one  Wilson  enter- 
ed Into  a  lease  with  respondents  for  what  Is 
known  as  the  Wilson  Hotel,  in  Centralla. 
This  lease  was  for  a  period  of  five  years, 
commencing  in  November,  1914,  at  a  monthly 
rental  of  $400  for  the  first  year,  and  a 
monthly  rental  of  $425  for  the  succeeding 
years.  Agnew  and  Wilson  occupied  the  hotel 
nnder  the  lease,  and  paid  the  rent  until  Feb- 
ruary, 1016,  when  payment  was  discontinued. 
In  December  of  1915,  Agnew  and  wife  and 
one  Copping  formed  the  corporation  which  is 
tbe  appellant  In  this  case,  the  Agnew-Copplng 
Realty  &  Investment  Company,  with  a  capi- 
tal stock  of  250  shares  of  the  par  value  of 
$100  each.  At  the  time  this  company  was 
formed,  Agnew  was  solvent  He  owned  sep- 
arate property  of  the  value  of  about  $25,000. 
This  property  was  all  turned  over  to  the  Ag- 
new-Copplng Realty  &  Investment  Company 
In  payment  for  248  shares  of  the  stock  of 
tbe  corporation.  These  shares  of  stock  were 
issued  to  Mr.  Agnew.  Tbe  other  2  shares  of 
stock  were  held,  one  by  Mrs.  Agnew,  and  the 


other  by  Mr.  Copping.  Thereupon  Mr.  .Ag- 
new gave  247  shares  of  the  stock  to  Mrs.  Ag- 
new. This  stock  was  turned  over  by  Mr.  Ag- 
new to  his  wife  without  any  consideration. 
Before  the  Agnew-Copplng  Realty  &  Invest- 
ment Company  was  formed,  the  Wilson  Hote; 
was  financially  embarrassed,  and  the  lessees 
were  having  trouble  with  the  respondents  con- 
cerning the  leased  premises.  In  October,  1916, 
respondents  recovered  a  judgment  for  $4,250, 
on  account  of  rent,  against  Agnew  and  wife, 
and  Wilson  and  wife.  On  October  11th  of 
the  same  year,  an  execution  was  issued  upon 
that  judgment,  and  returned  wholly  unsatls- 
ed.  Thereafter  a  writ  of  garnishment  was 
served  npon  the  Agnew-Cc^plng  Realty  & 
Investment  Company.  It  was  claimed  that 
the  stock  of  that  company  standing  in  tbe 
name  of  Mrs.  Agnew  was  community  prop- 
erty of  Agnew  and  wife  and  subject  to  exe- 
cution as  sncb.  The  trial  court  so  foimd, 
and  this  appeal  followed. 

Tbe  ai^llant  Insists  that  because  Agnew 
was  tbe  owner  of  the  stock  as  his  separate 
property  at  the  time  it  was  issued  to  him  be 
bad  a  rig^t  to  give  It  to  his  wfe,  and  that 
the  gift  to  bis  wife  made  tbe  stock  taer  sep- 
arate property,  and  therefore  not  subject 
to  the  debts  of  the  community  or  the  sep- 
arate debt  of  Hr.  Agnew. 

We  think  this  case  Is  controlled  by  the  rule 
In  Sallaske  t.  Fletcher,  73  Wash.  693,  132 
Pac.  648,  47  L.  B.  A.  (N.  S.)  320,  Ann.  Gas. 
1914D,  760;  The  facts  in  that  case  are  very 
similar  to  tbe  undisputed  facts  in  the  case 
before  us;  the  only  difference  being  that  the 
plaintifTs  husband  in  that  case  was  adjudged 
a  voluntary  bankrupt  soon  after  tbe  original 
Judgment  was  rendered.  In  that  case  It  was 
argued  that  there  was  no  existing  equity  at 
the  time  of  the  transfer  of  the  property  of 
the  appellant  to  bis  wife.   We  there  said: 

"The  only  qnestion  involved  in  this  appeal  is. 
Did  tbe  respondents  Fletcher  and  Stebbins  have 
an  existing  equity  by  reason  of  the  lease  at  the 
time  the  conveyance  was  made  to  the  appellant 
on  May  9,  1911,  so  that  tbe  conveyance  was  as 
to  them  fraudulent  and  void?" 

Then,  after  discussing  the  question,  we 
concluded: 

•"It  is  obvious  that  under  our  statute  tiie  mo- 
tive actuating  tbe  voluntary  conveyance  to  the 
other  spouse  is  immaterial.  Even  assuming, 
therefore,  as  counsel  would  have  us  assume,  that 
existing  debts  and  existing  eqaities  are  synony- 
mous terms,  this  statute  would  be  in  effect  toe 
same  as  those  statutes  directed  against  fraudu- 
lent conveyances  generally  under  which,  without 
regard  to  the  actual  motive  of  the  donor,  volun- 
tary conveyances  are  universally  held  void  as  to 
existing  craditora  tbe  collection  of  whose  debts 
they  hinder  or  delay.  Under  such  statutes,  the 
act  of  voluntary  conveyance  itseU  Is  conclusive 
evidence  of  fraud.  'The  intent  Is  presumed 
from  the  act.'  Bump,  Fraudulent  Conveyances 
(4th  Ed.)  242." 

We  there  held  that  community  property 
conveyed  to  the  wife  was  void  as  to  existing 
equities,  and  was  subject  to  a  community 

debt 
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The  appellant  here  argues  that,  because 
the  court  made  no  flndlDg  that  the  stock 
was  conveyed  by  Agnew  to  his  wife  In  fraud 
of  creditors,  we  most  presume  that  the  court 
did  not  find  that  the  property  had  been  cod- 
reyed  In  fraud  of  the  rights  of  creditors.  It 
Is  true  the  court  made  no  finding  of  frauit, 
but  he  found  that  the  transfer  of  the  stock 
by  Mr.  Agnew  to  his  wife  made  the  property, 
under  the  drcumstancea,  community  proper- 
ty, because  It  was  acquired  by  the  wife  sub- 
sequent to  the  nlarrlage.  Whether  the  court 
was  strictly  correct  npcm  this  question  we 
need  not  determine,  for  It  Is  plain  that  the 
stock  was  transferred  by  Agnew  to  his  wife 
In  order  to  avoid  any  liability  upon  the 
lawsuit  which  he  Gien  saw  was  imminent. 
He  conveyed  the  stock  to  hla  wife  without 
any  consideration.  Under  the  Sallaske  Case, 
supra,  the  property  conveyed  was  clearly 
subject  to  the  separate  debt  of  Mr.  Agnew 
and  of  the  community.  The  respondents,  at 
that  time,  had  existing  equities,  and  we  think 
It  Is  apparent  from  the  record  that  the  trans- 
fer of  this  stock  was  solely  for  the  purpose 
of  avoiding  these  equities  and  placing  the 
property  of  Mr.  Agnew  where  It  could  not  be 
reached  by  execution.  We  are  satisfied, 
therefore,  that  the  trial  court  properly  sub- 
jected this  stock  to  the  payment  of  the  judg- 
ment. 

The  order  appealed  from  Is  therefore  af- 
firmed. 

ELI/IS.  G.  J.,  and  HOLCOMB  and  CHAD- 
WICK.  JJ.,  concur. 


(lOO  Wash.  SGB) 

ROBINSON  et  aL  v.  RICHARDS  et  aL 
<No.  14S61.) 

(Supreme  Ciourt  of  Washington.  April  8, 191S.) 

Fbaudttlbnt    Convkyahou    4=9158(1)  — 

ENOWLBnOE  OF  BUTEB. 
Where  lessee  of  hotel  after  judgment  was 
procured  against  him  on  account  of  rent  made  a 
■ale  of  furniture  in  hotel  so  that  lessors  could 
not  realize  upon  jadgment,  the  sale  was  not  a 
good-faith  purchase,  where  the  buyer  had  the 
utuatioD  explained  to  him  and  the  furniture 
was  subject  to  the  judgment  in  garnishment  pro- 
ceedings after  execution  bad  been  returned  un- 
satisfied. 

Department  2.  Appeal  from  Superior 
Court,  Lewis  County ;  B.  M.  Card,  Judge. 

Action  by  David  Robinson  and  others 
against  C.  R.  Wilson  and  others^  In  which 
plaintiffs  had  judgment  and  In  which  W.  B. 
Richards  And  others  were  ^mlshed  after 
ezecutlan  returned  unsatisfied.  From  judg- 
ment rendwed  In  the  gamldkee  proceedings, 
plalntlfts  appeal.  Reversed  and  remanded, 
with  Instructions. 

Forney  &  Ponder,  of  Chehalis,  for  appel- 
lants. Geo.  Dysart  and  C.  D.  Cunningham, 
both  of  CTentralla,  for  respondents. 


MOUNT,  J.  This  appeal  is  from  an  order 
of  the  lower  court  releasing  a  garnishee  de- 
fendant. The  garnishee  defendant  is  one 
who  was  garnished  in  the  case  of  Robinson 
et  al.  T.  Agnew-Copplng  Realty  St  Investment 
Co.,  referred  to  In  171  Pac.  1007.  just  decided, 
and  tried  upon  the  same  record.  In  October, 
1916,  after  a  jn^nnent  bad  beei  rendered  in 
favor  of  the  appellants  and  acalnst  Wilson 
and  wife  and  Agnew  and  wife  and  the  Hotel 
Wilson,  Incorporated,  Mr.  Agnew,  acting  for 
the  Hotel  Wilson,  Incorporated,  sold  all  the 
furniture  In  the  hotel  to  the  respondent  W. 
B.  Richards  for  the  price  of  $l,00a  The 
trial  court  found  that  the  sale  was  a  bona 
fide  sale,  and  therefore  dismissed  tlie  writ  ol 
garnishment.  Hie  jud^at  creditors  have 
appealed. 

It  appears  that  Mr.  Rtchards,  at  the  time 
in  question,  was  engaged  in  running  a  pool 
ball.  Mr.  Agnew,  after  the  judgment  was 
obtained  against  him  and  his  wife  and  the 
Hotel  Wilson,  agreed  to  sell  this  furniture 
to  Mr.  Richards  for  (4,000.  Mr.  Richards 
went  to  the  bank  with  Mr.  Agnew,  who 
borrowed  the  money  from  the  bank  to  pay 
for  the  furnitiu*e.  Mr.  Richards  signed  the 
note,  but  did  not  know  its  terms,  and  did  not 
hear  the  convosatlon  between  Mr.  Agnew 
and  the  bank  cashier  concerning  the  loan. 
Mr.  Agnew  made  all  the  arrangements  for 
borrowing  the  money  and  for  securing  the 
payment  of  the  note.  Mr.  Agnew  and  his 
wife,  while  they  did  not  sign  the  note,  guar- 
anteed Its  payment  by  separate  writing.  Mr. 
Agnew  testifies  that  he  received  the  money 
fKKu  the  bank  nptm  Mr.  Richards'  note,  and 
that  he  paid  the  debts  of  the  Wilson  Hotel 
Company,  of  which  lie  was  the  principal 
creditor.  While  the  trial  court  concluded 
that  Mr.  Richards  had  pnrchaaed  the  furni- 
ture in  good  faith,  we  are  convinced,  from  a 
reading  of  the  record,  that  the  transaction 
was  wholly  fraudulent.  It  is  true  that  the 
record  shows  that  Mr.  Richards  was  pe- 
culiar In  the  manner  of  his  doing  business, 
that  he  did  not  do  business  through  the 
banks,  and  that  be  did  not  keep  his  money  in 
the  banks.  He  was  well-to-do.  Mr.  Rich- 
ards, of  course,  knew  of  the  lawsuit  which 
was  pending  between  the  appellants  and  Mr. 
Agnew.  They  were  intimate  friends  of  long 
standing.  He  testifies  that  he  did  not  know 
of  the  judgment  which  tiad  been  obtained  a 
few  days  before.  He  was  not  acquainted 
with  the  character  of  the  furniture,  Mr. 
Agnew  made  the  arrangement  at  the  bank 
for  the  money  with  which  Mr.  Richards 
could  pay  for  the  furniture,  although  Mr. 
Richards,  at  that  time,  had  money  of  his  own 
which  he  could  have  used  for  that  purpose. 
Mr.  Agnew  and  his  wife  guaranteed  the  pay- 
ment of  the  note  upon  which  the  money  was 
procured  for  the  purchase  of  the  furniture. 
We  are  satisfied  that  Mr.  Agnew,  at  the  time 
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be  made  the  sale  of  the  furniture  was  en- 
deavoring to  cover  up  his  property  so  that 
these  appellants  conld  not  realize  upon  their 
Judgment  against  him;  and  we  are  also  sat- 
isfied that  be  explained  the  situation  fully  to 
Mr.  Richards.  It  was  natural  that  he  should 
do  so,  even  though  the  testimony  does  not  ex- 
pressly show  It.  We  are  of  the  opinion, 
therefore  that  the  trial  court  erred  In  con- 
cluding that  the  sale  was  a  good-faith  trans- 
fer. 

The  Judgment  of  the-  trial  court  Is  there- 
fore reversed,  and  the  cause  remanded,  with 
instruction  to  the  lower  court  to  enter  a 
Judgment  sybjectlng  this  property  to  the 
Judgment  of  the  appellants  against  Agnew. 

ELLIS.  0.  3^  and  HOLCOMB  and  CHAD- 
WICSK,  JJ.,  ctmciir. 


<178  Cal.  10) 

IRWIN  T.  GOLDEN  STATE  AUTO  TOUR 
GO.  (L.  A.  4156.) 

<Sapreme  Court  of  California.  March  28. 1918.) 

1.  NlGUOBNCB  «sa93(l)  —  IHPUTBD  NeGLI- 
flENOB— FEBSOU  IhTITBD  to  RIDB  IK  ACTO 

Truck. 

Where  the  driver  of  an  auto  tmck  invited 
plaintiEF  to  ride  home  with  him,  and  plaintiff 
bad  no  control  over  the  driver's  conduct,  or  any 
imrticlpatlon  In  his  management  of  the  tmCB, 
and  bad  not  become  a  passenger  upon  the  tmclt, 
but  was  about  to  board  it,  any  negligence  of  the 
driver  with  respect  to  the  position  of  the  truck 
by  the  curb  was  not  impntable  to  plaintiff,  so 
MM  to  AetMt  Us  action  for  personal  injury  from 
beinf  gtmek  by  defendant's  antomoblfe. 

2.  N^GUOElfCB  «=»93(1)  —  IHPUTSD  NEGU- 
GBNCB— PASSINOBB  IN  AUTOWOBILB. 

A  pasHcnger,  about  to  board  an  aatomobile 
tmdc  on  driver's  Invitation  to  ride,  if  conceded 
a  passenger.  ^  not  to  have  imputed  to  him  the 
t  negligence  of  the  driver  as  to  matters  over  which 
the  passenger  baa  no  direction  or  cootn^ 

8.  Municipal  Cobpobationb  ^»70S(10)— In- 
jury 5B0U  AUTOHOBILB  —  GOZTTBIBDTOBT 

Negliobmcb. 
I^intiff.  in  an  action  for  injury  when  strack 
by  defendant's  automobile  as  ne  was  about  to 
board  a  standing  track  on  the  driver's  invita- 
tion, was  responsible  only  for  the  exerdie  of 
ordinary  care  on  his  part 

4.  MUNICIPAI.  COBPOBATIOHS  *=»706(7)— InJTJ- 

BT  FBou  Automobile— CoNTBiBUTOBT  Neg- 
ligence—Question  FOB  JUB*. 
In  an  action  for  pergonal  injury  when 
struck  by  defendant's  aatomobile  whUe  aboat  to 
become  an  invited  passenger  on  a  truck  standing 
by  the  curb,  held,  on  the  evidence,  that  plain- 
tiff's contributory  negligence  was  for  the  jury. 

6.  Municipal  Cobpobations  ^=>70e(4)— Pbb- 
SONAL  Injubt  rBOM  Adtouobile  —  Evi- 
dencb— Obdinance. 
In  an  action  for  personal  injury  when  struck 
by  defendant's  automobile  before  plaiotiff  had 
become  an  invited  passenger  on  another's  truck, 
which  was  standinf;  by  the  curb,  so  that  the 
driver's  negligence,  if  any.  was  not  imputable  to 
him,  the  exclusion  of  an  ordinance  tending  to 
sbow  the  driver's  negligence  in  allowing  his 
truck  to  stand  in  a  forbidden  position  was  prop- 
erly exduded. 


6.  Municipal  Cobp<»ations  «»706(e)  — In- 

JUBT  FBOH  AUTOUOBILK  —  NBGUOBNCB  — 

QuEOTION  rOB  JUBT. 
In  an  action  for  injury  to  plaintiff,  when 
struck  by  defendant's  aatomobile  while  about  to 
board  a  standing  truck,  held,  on  t^e  evidence, 
that  defendant's  neglignice  was  tor  the  jury. 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Louis  W.  Myers. 
Judge. 

Action  by  W.  H.  Irwin  against  the  Golden 
State  Auto  Tour  Company.  Judgment  for 
plaintiff,  and  from  the  Judgment,  and  from 
an  order  denying  a  motion  for  a  new  trial, 
defendant  ai^als.  Jndgmoit  and  order  af- 
firmed. 

Riddle  ft  Choroske^  of  Los  Angdea,  fbr 
appellant  Tyrrell,  Abrahams  ft  Brown,  of 
Los  Angtiea,  for  revpondent 

RICHARDS,  Judge  pro  tem.  llils  Is  an 
appeal  from  a  Judgmmt  and  order  denying  a 
motion  for  a  new  trial  In  an  actton  for  dam- 
ages for  personal  Injuries.  Concerning  the 
flacts  of  the  case  there  Is,  with  one  exception, 
no  material  dispute.  The  accident  in  which 
tbe  plaintiff  snffered  his  injuries  occurred  on 
the  evening  oi  Fehmary  18,  1914.  on  Nortb 
Broadway  street,  near  Pri^ard  street.  In 
£he  city  of  Los  Angeles.  Plaintiff's  version  of 
it  Is  substantially  adwted  for  tbe  purpose 
of  this  appeaL  He  testified  that  about  6 
o'dock  oo  tbe  evoilnff  of  the  above  date  he 
had  ta^  a  car  on  Nortb  Broadway  and 
Eighteenth  avennek  and  ridden  out  Nortb 
Broadway  to  PrltCluud  street,  wliere  be  got 
off  the  car  and  went  aCTOSs  tbe  street  to  a 
butdbOT  thap  to  get  some  meat  As  be  w^t 
into  the  butdier  Okop  he  met  Ur.  Kelley, 
whose  tmdc  was  standing  in  front  of  tbe 
shop,  and  who  asked  blm  if  he  wanted  a' 
ride  borne.  (Mr.  Kelley  lived  In  bts  nei^bor- 
boodj  Tbe  plaintiff  answered,  "Yes."  and 
went  on  into  the  shop  to  get  his  meat ;  Hr. 
Kelley  in  the  meantime  going  elsewhere  on 
an  errand.  C!oming  out  ot  tbe  shop,  the 
plaintiff  walked  to  the  curb  at  the  rear  end 
of  Kelley's  truck,  wbicb  it  is  stipulated  was 
14  feet  long  and  5  feet  wide.  It  waa  backed 
up ;  the  right-hand  rear  wheel  being  against 
the  curb  and  the  risht-band  front  wheel  a 
distance  from  tbe  curb  stated  by  tbe  plaintiff 
to  have  been  not  over  3  feet  hut  variously 
estimated  by  the  different  witnesses.  It  la 
upon  this  pcdnt  In  fact  that  the  main  dis- 
pute between  the  parties  arose;  tbe  witness- 
es for  tbe  defendant  asserting  that  the  front 
end  of  Kelley's  truck  waa  at  such  -a  dis- 
tance from  tbe  curb  out  In  tbe  street  as  to 
constitute  a  violation  of  tiie  ordinance  of 
the  city  in  respect  to  the  positions  of  vehicles 
with  relation  to  tbe  curb.  However  that  may 
be,  the  plaintiff  states  that  he  walked  to  the 
curb  and  looked  down  the  street,  when  he 
saw  a  touring  car  approaching,  and  being  at 
the  time  about  ISO  feet  away,  and  out  In  the 
street  next  to  tbe  car  track,  ^e  street  was 
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fairly  lighted,  thoagh  It  was  ndnlng  at  the 
time,  and  the  plalntUf  had  his  umbrella  up- 
^e  tnmt  and  rear  Ughts  on  Keller's  tmck 
were  lighted.  The  plaintiff  stepped  off  the 
curb,  walked  around  the  rear  end  of  Kelley's 
tmck  toward  the  front,  put  his  right  foot 
on  the  footboard,  laid  his  meat  on  the  seat, 
lowered  his  umbrella  and  was  about  to  step  up 
Into  the  truck ;  his  face  being  toward  It  and 
his  back  in  the  dlrectli»i  of  the  approaching 
touring  car.  While  In  this  posldon  he  was 
struck  by  the  touring  car,  which  passed  over 
his  leg,  caut^g  the  Injuries  for  which  he 
sues,  "nie  touring  car,  prior  to  its  impact 
upon  the  plaintiff,  had  been  climUng  a  some- 
what steep  grade  from  the  lower  street,  go- 
ing slowly  and  making  sufficient  noise  to  be 
heard  by  the  plaintiff  as  he  went  around  the 
truck  to  board  it  Plaintiff,  In  this  respect, 
states  that  he  heard  the  noise  of  the  ap- 
proaching car,  but  that  so  other  warning  was 
sounded  prior  to  the  collision.  It  was  be- 
tween 25  and  SO  feet  from  the  nearest  track 
to  the  curb  on  that  side  of  the  street,  and 
as  the  plaintiff  first  obserred  the  touring  car 
It  was  aK>roadilng  out  In  the  street  near  the 
tntk^  and  following  a  Ibie  of  approach 
whidt  would  have  taken  It  safely  by  the 
head  of  Kelley's  tmdk.  and  safely  past  the 
iwlnt  ^ere  the  phdntlfl  was  about  to  boar^ 
it,  with  space  to  q»are.  Upon  a  showing  ot 
ttese  facts  the  plaintiff  rtevrered  a  rerdlct 
and  judgmmt  for  the  mm  of  $2,600,  which 
the  court  refused  to  set  aside  on  motion  for 
a  new  trial,  wb«reft»e  the  defendant  pros- 
ecutes this  appeaL 

t1]  The  first  contention  urged  by  the  ap- 
pellant Is  that  the  court  erred  In  giving  the 
following  instmctlan: 

"Too  are  Instructed  that  If  yoa  find  froni  the 
eTidence  that  plaintiff  was  about  to  board  (he 
aatomobile  truck  as  the  guest  of  its  driver,  nei* 
ther  ezercising  nor  assuminK  auj  control  over 
it  tiwD,  even  though  you  may  also  Sod  that  the 
auto  tmck  was  not  properly  equipped  or  lighted, 
or  that  its  driver  was  negligent  iu  any  other  re- 
spect, soch  negligence  must  not  be  imputed  to 
plaintiff.  The  plaintiff  Is  responsible  only  for 
the  exercise  of  ordinary  care  on  his  own  part." 

In  this  connection  the  ai^Uant  ^Iso  al- 
leges that  the  court  erred  In  refusing  to 
give,  In  lieu  of  the  foregoing  Instraction,  the 
following  Instmction  requested  by  the  de- 
fendant : 

"Ton  are  hereby  farther  instructed  that  the 
plaintiff,  whm  he  was  in  the  act  of  getting  onto 
the  auto  tmck  which  was  standing  in  the  street 
accepted  the  condiUcois  there  existing,  including 
the  pasiti<m  in  whldi  said  auto  truck  was  stan^ 
Ing. 

The  rale  whl^  the  SRpellant  se^  to  In- 
voke in  snppwt  of  Its  contenti<m  that  the 
trial  court  was  in  error  in  giving  and  refus- 
ing respecUrely  the  foregoing  Instractions 
Is  that  the  negligence  ot  the  driver  of  a  ve- 
hicle is  to  be  imputed  to  Ihe  passenger,  or, 
as  In  the  case  at  bar,  to  one  about  to  become 
Buch  passoiger;  the  appellant  claiming  that : 
there  was  sufficient  evidence  that  Kelley  was 
negligent,  with  respect  to  the  position  in 


which  his  truck  was  standing  at  the  time  of 
his  invitation  to  the  plaintiff  to  ride  with 
him,  and  In  the  position  In  which  it  still  stood 
at  the  time  when  the  plaintiff  was  attempting 
to  board  It,  to  permit  the  application  of  tbe 
above  rule,  and  hence  that  the  appellant  was 
entitled  to  an  InstrucUrai  to  the  Jury  to  that 
effect  We  are  of  the  opinion  ttuft  the  rale 
for  whlcdi  the  appellant  contends,  however 
correct  in  a  proper  case,  cannot  be  given  ap- 
plication to  the  facts  of  the  case  at  bar.  It 
is  true  that  the  plaintiff  had  heen  invited  by 
Kell^  to  Tide  home  wldi  him  in  his  truck, 
but  the  plaintiff  had  In  no  way  participated 
In  any  act  of  negligence  which  Kelley  may 
theretofore  have  committed  in  the  placing 
of  bis  truck;  nor  had  tbe  plaintifl  any  con- 
trol over  the  c«idnct  ot  Kelley  In  regard 
thereto,  or  in  his  management  of  his  vdil^ 
The  plaintiff  had  not  yet  bec«ne,  in  point 
of  fact  n  passenger  npon  Kelley's  tm^ 
The  cases,  therefore,  dted  by  pounsel  tor  the 
appellant  of  persons  occupying  a  vehlde 
and  mgagliuc  in  a  mutual  advoitore  with  Its 
driver  have  no  appllcatitMi  to  the  Instant 
casfe 

[2-4]  But  even  If  It  were  to  be  assumed 
that  the  relation  of  driver  and  passenger 
had  arisen  upon  the  acceptance  of  the  for- 
mer's Invitatlmi  to  ride,  we  still  think  the 
sounder  rale  to  be  that  Uie  passenger  is  not 
to  have  impnted  to  him  tbo  n^ligence  of  the 
driver  in  respect  to  matters  over  whidi  the 
passenger  or  persons  about  to  become  sndi. 
had  no  direction  or  ctmtrol.  The  fallowing 
authorities  sustain  this  view:  Bresee  t. 
U  A.  Traction  Co.,  149  CaL  131,  85  Pac.  152, 
5  li.  R.  A.  (N.  S.)  1059 ;  Robinson  v.  N.  T. 
Central  R.  B.  Co.,  €6  N.  X.  11,  23  Am.  "Rep, 
1;  Dyer  v.  Erie  Ry.  Co.,  71  N.  T.  228. 
It  follows  that  (he  court  did  not  err  in  re- 
fusing to  give  the  defendant's  snggested  In- 
straction, nor  in  its  refusal  to  give  any  oUier 
of  the  d^endantTs  offered  Instractions  In 
which  the  doctrine  of  Impnted  negllgenoe  was 
sought  to  be  invoked ;  ruxr  was  the  court  in 
error  In  giving  the  foregoing  Instruction  at 
the  plaintiff's  request  sinc^  adde  from  Its 
I  correct  statem^t  as  to  the  role  of  Imputed 
negligence.  It  also  embodied  in  its  concluding 
amtence  the  proper  rale  governing  the  plain- 
tiff's adtuation  in  the  instant  case: 

"The  plaintifl  Is  responsible  only  for  the  ex* 
erdse  of  ordinary  care  on  his  own  part** 

Whether  or  not  he  exmised  snch  cartf  un- 
der the  drcnmstances  of  the  instant  case 
was  a  question  of  fitct  for  the  Jury. 

tS]  The  appellant's  next  contention  is  lliat 
the  court  erred  In  the  exclusion  of  the  ordi- 
nance ot  the  city  of  Los  Angeles  In  effect 
at  tbe  time  of  the  accident,  makli^  it  unlaw- 
ful to  st<^  any  vdilde  <hi  any  street  unless 
the  side  next  the  curb  is  not  more  than  2 
feet  from  the  curb.  The  only  bearing  which 
this  ordinance  could  have  npon  tUa  case 
would  be  npon  the  question  of  the  Imputed 
negligence  of  Kelley  In  allowing  his  vehlde 
to  remain  standing  In  a  poslttos  riolatlve  ot 
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the  requirements  of  the  ordinance.  But 
when  the  doctrine  of  Imputed  negUgeuce  Is 
eliminated  from  the  case,  the  tenns  of  this 
ordinance  become  entirely  immaterial  to  it, 
and  hence  It  was  properly  excluded  by  the 
trial  court.  This  reasoning  and  contusion 
also  applies  to  another  ordinance  to  practi- 
cally the  same  effect,  which  the  defendant 
omitted  to  introduce  upon  the  main  trial, 
but  which  It  sought  to  have  presented  as 
newly  dlscorered  evidence  upon  Its  motion 
for  a  new  trial.  It  was  neither  newly  dis- 
covered evidence  nor  was  It  material  to  the 
Issues  In  the  case. 

[B]  The  remaining  points  urged  by  the  ap- 
IwUant  relate  to  Its  contention  that  upon  a 
consideration  of  the  whole  evidence  In  the 
case  the  record  shows  that  the  plaintiff  was 
guilty  of  contributory  negligence,  which,  as  a 
matter  of  law,  should  prevent  his  recovery, 
and  also  shows  that  the  accident  was  un- 
avoidable and  in  no  sense  due  to  any  fault  on 
defendant's  part  The  facts  of  this  case  do 
not  warrant  either  of  these  contentions.  The 
question  of  the  plalntHTs  contributory  neg- 
Itgence  was,  under  proper  Instructicms  by  the 
trial  court,  a  question  of  fact  for  the  Jury. 
The  evidence  does  not  show  that  the  accident 
was  unavoidable,  but,  on  the  contrary,  dis- 
closes that  the  plaintiff,  while  In  plain  sight 
of  the  driver  of  the  defendant's  touring  car 
for  a  distance  of  150  feet,  and  while  up<» 
the  public  street,  where  he  had  a  rlsht  to 
be,  was  run  into  fr<Mn  behind  by  the  defend- 
ant's car.  while  the  driver  of  said  car  had 
practically  three-fourths  of  the  width  of  an 
otherwise  unoccupied  street,  In  which  to 
have  so  altered  his  course  as  to  avoid  strik- 
ing the  plaintiff.  Under  such  drcumstano- 
es  we  cannot  say,  as  a  matter  of  law,  that 
the  accident  was  unavoidable. 

Judgment  and  order  affirmed. 

We  concur:  8L0SS,  J.;  SHAW»  J. 

078  an.  ID  ' 
FERGUSON  T.  EDGAR  et  al.   (L.  A.  4221.) 
(Supreme  Court  of  C^tfomla.  March  28, 191B. 
Rehearing  Denied  April  22,  1918.) 

1.  CONTBACTS  «=>266(1),  270(1)— BESCIBBI OK— 

DuTiKs  OF  Parties. 
Under  Civ.  Code,  S  1691,  parties  to  a  eon- 
tract  must  rescind  promptly  upon  discovering 
facts  entitling  them  to  rescind,  and  restore  to 
the  Other  parUes  aD  they  received  under  tbe  con- 
tract. 

2.  I^ARDLOBD    AKD   TENANT   ^=>34(4)  —  CON- 

ntACT— Rescission— Duties  of  Pabties. 
Where  defendants  entered  on  land  under 
lease  with  option  to  buy,  having  presumptive 
knowledge  of  existence  of  road  across  land,  such 
road  beioE  obvious,  and  th^  retained  possesBioo 
until  expiration  of  tbe  lease  and  the  option,  they 
could  not  then  rescind  and  relieve  themselves 
from  the  unperformed  obligatioo  of  tbe  lease  to 
make  certain  improvements  on  the  land. 
8.  Vbndob  and  Pubchasbb  «=»135(1)— Oon- 

TBAor— CoNSTBUcnoH— "Cleab  Title," 
A  covenant  in  a  contract  to  give  a  clear  title 
refers  to  title  free  from  incumbrance,  including 


taxes,  assessments,  and  liens,  as  defined  by  Civ. 
Code,  I  1114,  but  does  not  mean  title  free  of 
obvious  burdens,  such  as  state  highway,  whoso 
use  was  open  and  notorious. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Clear  Title.] 

Department  2.  Appeal  from  Superior 
Court,  Imperial  County;  Franklin  3.  Cole, 
Judge. 

Action  by  Don  G.  Ferguson  against  Ray 
Edgar  and  another.  Judgment  for  plalnttlT, 
and  defendants  appeaL  Affirmed. 

Chllders  ft  Brace,  of  El  Centre,  for  appd- 
lantS.  ContOIng  &  Brown  and  B.  D.  Noel,  all 
of  El  Centro,  for  reeipondent 

VICTOR  E.  SHAW,  Judge  pro  tern.  The 
facts  upon  vhldi  this  action  is  based  are  as 
follows:  On  January  22,  1913,  plaintiff  and 
def^danta  entered  into  a  written  agreement 
whereby  the  former  gave  the  latter  an  option 
to  be  exercised  at  any  time  prior  to  January 
22, 1914,  to  purchase  160  acres  of  land  for  the 
sum  of  116,000.  payable  "912/)00  cash  on  deliv- 
ery of  clear  title,"  subject  to  mortgage  of  |4,- 
000,  and  also  gave  to  defendants  the  right  to 
the  use  and  occupation  of  the  land  for  the  pe- 
riod covered  by  the  option.  In  consideration 
therefor  defmdants  on  their  part  agreed  to 
do  certain  Improvement  work  upon  the  land 
and  seed  the  same  to  alfalfa.  Defendants  al- 
tered thereon  and  continued  In  the  use  and 
occupation  thereof  until 'January  22, 1914,  at 
which  time,  the  option  hy  ito  terms  having 
expired  without  defendants  exerdaing  the 
right  given  thereby  to  purchase  the  property, 
they  surrendered  possession  of  the  same  to 
plalntiff/who,  in  Bfay  following,  brought  this 
action  to  recover  damages,  for  defendants' 
breach  of  contract  to  do  the  work  agreed  to 
he  d<»ie  hy  them  upon  tbe  property. 

In  th^r  answer  defendants  alleged  that  at 
no  time  during  the  period  covered  by  the  op- 
tion could  plaintiff  have  given  them  a  dear 
title  to  the  land  for  the  reason  that  hy  virtue 
of  an  easement  therefor  granted  by  plaintiff  a 
public  highway  existed  along  one  side  of  said 
tract  of  land  which  constituted  an  Incum- 
brance upon  the  titla  It  was  further  alleged 
that  upon  discovery  of  the  fact  that  such  in- 
cumbrance existed  defendants  rescinded  the 
contract  The  issues  Joined  were  tried  by  a 
Jury,  which  returned  a  verdict  In  favor  of 
the  plalntUf.  Judgment  followed,  trom 
which  defendants  appeal. 

"The  only  question  involved,**  says  counsel  for 
appellants,  "Is  whether  or  not  the  admitted  pub- 
lic road  and  the  other  easements  *  •  *  are 
incumbrances"  which  entitled  defendants  to  re- 
scind the  contract  "If  the  facts  did  not  war- 
rant a  resdssiDn  of  the  contract,  then,"  says  ap- 
pellants' counsel,  "the  Judgment  is  correct  and 
should  be  affirmed." 

Section  1689  of  the  OlvU  Code  provides 

that: 

"A  party  to  a  contract  may  rescind:   •   *  « 
2.  If,  through  the  fault  of  the  party  as  to  whom 
he  rescinds,  the  consideration  for  his  ohlieatloo 
i  fails,  in  whole  or  in  part;   *  *   *  4.  If  such 
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consideration,  before  it  !«  rendered  to  Um,  falls 
in  a  material  respect,  from  any  cause. 

The  consideration  movlns  to  defendants 
and  upon  which  their  promise  to  do  the  work 
was  based  was  the  use  and  occupation  of  the 
land  for  one  year,  together  with  the  right  at 
their  option  during  said  time  to  buy  the 
same  at  a  specified  price.  In  cAect,  the  con- 
tract was  a  lease  for  a  term  of  one  year  for 
a  stipulated  rental  with  an  option  given  to 
purchase. 

[1.2]  In  order  to  accompUsh  rescission  of 
the  contract,  it  devolved  npon  defendants,  as 
provided  In  section  1691,  Civil  Code,  to  rescind 
promptly  upon  discovering  facts  which  en- 
titled theni  to  resdnd  and  restore  to  plaintiff 
evra-ything  of  value  which  they  had  received 
from  him.  Presumably,  since  the  contrary  Is 
not  shown,  they  knew  of  the  existence  of  the 
highway  and  its  physical  effect  upon  the  land 
when  th^  entered.  Notwithstanding  this 
fact*  they  entered  upon  and  took  possession 
thereof  and  retained  possession  of  the  same, 
and  all  rights  under  the  option,  nnUl  the 
expiration  of  the  lease  with  which  the  op- 
tion also  exitfred.  l^en,  and  not  till  then* 
what  all  rights  nnder  the  contract  bad  ter- 
minated, they  surrendered  possession  of  the 
pnvert?.  The  effect  of  such  action  was  to 
defeat  any  right  of  the  d^endants  to  rescind 
the  contract.  Evans  v.  Duke,  140  Cal.  22, 
73  Pac.  732.  Not  only  was  there  an  entire 
absmce  of  the  exercise  of  diligence  in  their 
purported  act  of  rescission,  but  a  total  fail- 
ure on  the  part  of  defendants  to  restore  to 
plaintiff  that  which  nnder  the  ctmtract  they 
hod  received,  and  all  of  whldi  they  /etained. 
Under  these  circumstances  to  hold  the  facts 
sufficient  to  constitute  a  resdsaion  and  re- 
lease defendants  from  their  promise  would 
be  most  inequitable.  Gross  v.  Mayo,  187  CaL 
ti95.  OOS,  140  Pac.  283;  BaUey  v.  Fox,  78  OaL 
39^  20  Pac.  868.  The  attempted  resdssion 
after  the  contract  had  termbuted  was  a  fu- 
tile act 

[3]  Moreover,  while  there  Is  some  appar- 
ent conflict  of  authority  upon  the  subject, 
the  covenant  in  the  contract  to  give  a  "clear 
title"  most,  upon  the  facts  disclosed  lay  this 
record,  be  deemed  to  have  been  understood 
and  Intended  by  the  parties  as  a  title  free  of 
Incumbrance  as  defined  by  section  1114  of 
the  Civil  Cod&  It  was  not  considawd  as 
having  reference  to  obvious  and  physical  bur- 
dens, permanent  in  diaracter,  such  as  a  state 
hU^way,  the  use  of  which  was  open  and 
notorious.  As  to  such  obvious  burden  the 
party  proposing  to  buy,  having  full  knowledge 
of  the  servitude  and  the  necessity  therefor 
as  a  means  of  egress  and  ingress  to  the 
premises,  contracts  subject  to  the  physical 
and  visible  burden  imposed  upon  the  land. 
Sisk  V.  CasweU,  14  CaL  App.  377,  112  Pac. 
185.  In  the  case  of  Patterson  v.  Arthurs,  9 
Watts  (Fa.)  102,  the  owner,  as  here,  had  cov- 
enanted to  convey  the  property  free  from  all 


incumbrances,  and  it  was  there  held  that  a 
public  road  which  occnpled  a  portion  of  the 
property  was  not  an  Incumbrance  within  the 
meaning  of  the  covenant.  In  Brewster  on 
Conveyancing,  §  203,  it  Is  said: 

"In  cases  where  there  is  a  physical  burden  of 
this  sort,  which  is  visible,  there  is  a  fair  and 
reasonable  presumption,  in  the  absence  of  an 
ezpr(>88  agreement,  that  both  ^rties  act  with 
reference  to  this  plain,  exlstmg  burden,  and 
that  the  vendor  on  the  one  hand  demands,  and 
the  vendee  on  the  other  pays,  only  the  fair  val- 
ue of  the  land  as  visibly  incambered.  There- 
fore, it  is  said,  such  burdena,  by  vaj  of  open 
and  notorious  easements,  are  not  really  iocum- 
brences  within  the  meaning  of  this  covenant,  be- 
cause the  real  subject-matter  of  the  dealines 
between  the  grantor  and  the  grantee  is  the  land, 
subject  to  visible  easements." 

What  is  said  applies  with  like  force  to  the 
canal  or  water  ditch,  the  purpose  of  wbidi 
was  to  convey  water  tot  irrigation  and  use 
upon  the  land  In  question  in  cwnmon  wSth 
other  lands  in  the  vicinity,  and  wiUiont 
whldi,  as  known  dc^en^nts,  the  land 
wonld  be  valueless. 

The  JudgmoQt  is  aflBrmed. 

We  concur:  MBLTIN,  J,;  WILBUR,  J. 


are  csi.  so 

In  re  BEER'S  ESTATE.   (Sac.  2879.) 

(Supreme  Court  <tf  Calltomla.  March  28, 1918.) 

executoas  and  aouinistbatobs  4=>17(2) — 
Right  to  Adhinjstbation. 
Shice.  under  Code  Civ.  Proc.  I  1474  (Civ. 
Code,  f  1265).  the  wife's  selected  homestead 
vests  absolately  in  the  husband  on  her  death, 
the  brother  of  a  wife,  who  selected  a  homestead 
from  her  separate  property,  and  predeceased  her 
husband,  was  not  eatitied  to  administration  in 
preference  to  the  public  admioistrator,  on  the 
husband's  estate,  nnder  CSv.  Code,  f  1386.  subd. 
8,  as  to  descent  of  property  to  kin  of  spouse 
who  first  died,  in  view  of  Code  Civ.  Proa  S 
tSiBS,  stating  order  of  administration,  since  no 
interest  in  Uie  homestead  came  to  him  ter  de- 
scent directly  from  his  sister,  within  (Mv.  Code, 
1 1388,  subd.  8. 

In  Bank.  Appeal  from  Superior  Court, 
San  Joaquin  County;    George  F.  Buck, 

Judge. 

Proceedings  in  the  matt^  of  the  estate  of 
Christian  Beer,  deceased.  Contest  for  letters 
of  administration  between  the  Public  Admin- 
istrator and  William  Sellner.  The  superior 
court  granted  Seliner's  petition,  and  the  Pub- 
lic Administrator  appealed,  and  the  court  In 
Division  No.  2  reversed  the  order.  On  re- 
hearing In  bank  order  of  the  superior  court 
reversed. 

Von  Oetten  &  Henry,  of  Stockton,  for  ap- 
pellant. Lawrence  Edwards  and  Ben  Berry, 
both  of  Stockton,  for  resirandent. 

ANGELLOTTI,  C.  J.  Christian  Beer  died 
intestate,  leaving  no  wife,  issue,  father,  or 
mother.  There  was  a  contest  for  letters  of 
administration  between  the  public  adminl9- 
tratw  and  William  Sellner,  a  brother  of 
Christian  Beer's  predeceased  wife,  Enizab^ 


4^3For  DthCT  caw  sm  ume  topio  and  KBY-NDUBBR  In  all  Ker-Numbered  DltmU  and  ladcxH 


Digitized  by 


Google 


Cal.) 


JX  BE  BEER'S  ESTATE 


1063 


S.  Beer,  who  also  died  taitestate.  Tbe  snper- 
lor  court  graoted  Seltner's  petition,  and  tbe 
public  administrator  appeals. 

The  right  of  Sellner  to  letters  of  adminis- 
tration Is  dependent  upon  bis  right  onder 
Mibdlviston  8  of  section  1386.  Civil  Code,  to 
succeed  to  property  of  the  decedent- as  the 
surviving  brother  of  the  predeceased  wife  of 
the  decedent;  he  himself  not  being  related 
hy  blood  to  the  decedent.  Section  1365,  Code 
Civ.  Proc.  Tlie  estate  of  decedent  ctmsists  la 
part  of  a  lot  of  land  with  the  house  thereon 
In  the  city  of  Stockton.  This  was  the  sepa- 
rate property  of  the  predeceased  wife,  who 
died  in  the  year  lOn.  In  the  year  1910, 
while  said  property  was  her  separate  prop- 
erty, she  had  duly  selected  it  as  a  homestead, 
and  therefore  upon  her  death,  by  express  pro- 
vision of  the  homestead  statute.  It  vested  In 
the  snrvlTlDg  husband,  the  decedent.  Clv. 
Code,  i  1265 ;  Code  av.  Proe.  |  1474.  Sel- 
laefa  claim  of  right  to  succeed  to  this  prop- 
erty Is  based,  on  a  provision  of  sabdlvldon  8 
of  section  1386  of  the  Civil  Code,  which  pro* 
Tides  that,  if  any  portion  of  the  estate  "was 
separate  property  of  socb  deceased  spouse, 
while  living,  and  came  to  snch  decedent  troaa 
such  spouse  by  descent,  devise  or  beqnestT" 
snch  portion  shall  go  to  specified  relatives  of 
the  deceased  spouse.  Section  1266.  Civil 
Code,  and  section  1474,  Code  of  Civil  Pro- 
cedure, as  th^  now  are,  and  as  they  were 
at  tbe  time  of  the  selection  of  this  home- 
stead, both  substantially  provide  that,  if  the 
selection  of  a  homestead  was  made  by  a  mar- 
ried person  from  the  community  property,  or 
from  the  separate  property  of  the  spouse 
making  the  selection  or  Joining  therein,  the 
land  selected,  on  the  death  of  either  of  the 
spouses,  vests  In  the  survivor.  The  predse 
question  here  Is  whether  homestead  property 
so  vesting  In  the  survivor  of  tbe  marriage 
comes  to  him  "by  descent"  within  the  mean- 
ing of  this  prorlBlon  of  subdivision  8  of  sec- 
tion 1386,  Civil  Code. 

We  are  of  the  opinion  that  this  question 
must  be  answered  in  the  negative.  It  seems 
clear  to  us  that  this  provision  contemplates 
only  such  property  as  comes  by  will  or  un- 
der tbe  law  of  succession  to  the  surviving 
spouse,  directly  from  and  through  tbe  de- 
ceased spouse.  In  view  of  our  decisions  as 
to  homesteads  selected  from  tbe  coramuolty 
property  or  from  the  separate  property  of 
the  spouse  making  the  selection  or  joiuing 
therein,  the  property  selected  as  a  homestead 
does  not  so  come.  The  character  of  such  a 
homestead  under  our  law  Is  perhaps  no- 
where better  described  than  In  the  opinion 
of  Mr.  Justice  Lorlgan  In  Wall  v.  Brown,  162 
Cal.  307,  122  Pac.  478,  where,  subsequent  to 
the  selection  of  a  homestead  from  the  com- 
munity property,  the  husband  conveyed  the 
property  to  the  wife,  and  there  was  a  ques- 
tion as  to  the  effect  of  such  conveyance  on 
the  homestead.   It  was  said: 

"But  it  does  not  follow  because  a  conveyaDce 
is  made  by  the  husband  to  the  wife  of  an  inter- 


ert  in  the  eommanlty  oroperty  Impressed  with 
a  homeBtead  that  tbe  homestead  is  impaired  or 
ttie  right  of  survivorship  created  thereby  is  to 
the  extent  of  the  property  conveyed  destroyed. 
The  homestead  is  something  distinct  from  the 
legal  title.  It  gaalifies  and  limits  the  right  of 
the  owser  of  the  title  for  tbe  benefit  and  pro- 
tection of  both  spouses  while  living,  and  to 
insure  future  protection  to  the  survivor.  A 
conveyance  of  the  community  property  to  the 
wife  does  not  affect  any  of  the  characteristics 
incident  to  tbe  homestead  itself.  It  affects  only 
the  title  to  the  property  which  has  been  bo  im- 
pressed; what  was  community  property  when 
the  declaration  was  filed  becomes  by  the  con- 
veyance her  separate  property,  but  though  tbe 
character  of  the  title  is  changed,  this  does  not 
affect  the  homestead,  but  the  title  is  taken  sub- 
ject to  it" 

This  means  that  to  the  extent  provided  in 
the  homestead  law  for  the  benefit  and  pro- 
tection of  both  spouses  while  living,  and  for 
the  benefit  and  protection  of  the  survivor, 
tbe  title  to  the  property  Is  at  all  times  sub- 
ject to  the  homestead,  with  the  result  that 
upon  the  death  of  one  of  the  spouses  what- 
ever title  he  or  she  bad  In  the  property  se- 
lected as  a  homestead  Is  absolutely  extin- 
guished by- operation  of  law,  tbe  homestead 
absorMng  all  of  such  title.  Tbe  owner  of 
separate  property  selected  by  him  or  her  as 
a  hcnnestead,  by  the  selection  Impresses  the 
propetty  with  the  homestead  character,  dedi- 
cates It  to  this  paramount  purpose,  and  the 
vesting  of  the  title  on  the  deatb  of  one  of 
the  spouses  under  tbe  law  relative  to  home- 
steads is  simply  In  satisfaction  of  the  home- 
stead claim  ot  tbe  snrvlTor.  The  title  to 
the  property  does  not  come  to  such  surrlTor 
directly  from  or  through  tbe  deceased  spouse. 
It  has  been  substantially  said  many  times 
by  this  court  that  upon  the  death  of  the  hus- 
band or  wife  it  Tests  absolntely,  by  opera- 
tion of  law,  In  tbe  snrrlvor ;  tbat  Uie  prop- 
erty is  never  in  foot  a  part  of  tbe  estate  of 
tbe  deceased  qrause;  that  the  conrt  in  pro- 
bate is  withont  power  to  affect  the  absolute 
title  Tested  In  the  snrrlvlnK  spouse  at  the 
moment  of  title  other's  deatb,;  and  that  any 
order  setting  snCb  property  apart  as  a  home- 
stead Is  not  essential  to  the  title  of  tbo  snr- 
viTlng  spouse,  and  has  no  other  effect  Utan  to 
withdraw  it  from  further  consideration  by 
the  conrt  and  relieve  flie  executor  or  admin- 
istrator from  fnrtber  obligation  In  r^rd 
thereta  See  Estate  of  Klnmpk^  167  GaL 
420,  1S9  Pac.  1062;  Saddlemlre  t.  Stodcton 
Savings,  etc.,  Soc,  144  GaL  663,  79  Pac  381 ; 
Hart  t.  Taber,  161  Gal.  20.  118  Pac  252; 
Wall  T.  Brown,  supra ;  Estate  of  Shlrey,  167 
Gal.  196, 138  Paa  994;  Williams  v.  WUllams, 
170  Cal.  62S,  161  Pac.  10.  In  sndi  a  case 
tbe  deceased  spouse  at  the  moment  of  his  or 
her  death  has  no  interest  In  the  property 
which  is  capable  of  being  effectually  devised 
(Williams  V.  WUUams,  supra),  or,  it  would 
appear  to  follow,  imsslng  by  succession,  as 
the  term  is  defined  by  section  1383,  Civil 
Code. 

It  seems  clear  that  tbe  provision  of  sub- 
division 8,  1  138%  CiTll  Code,  has  no  an>li- 
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cation  to  sndi  a  case  aa  la  bere  presaited, 
and  that  therefore  Seliner  Is  not  entitled  to 
succeed  to  any  portion  of  the  estate  of  de- 
ceased. It  follows  that  he  could  not  legally 
be  appointed  administrator  in  preference  to 
the  public  administrator. 
The  order  Is  reversed. 

We  concur:  WILBUR,  J.;  RICHARDS, 
Judge  pro  tern.;  MELVIN,  J.;  VICTOR  B. 
SHAW,  Judge  pro  tern. ;  8L0SS,  J. 

078  Oil.  «)  «— 

BDLLIS  T.  STAMFORD  et  aL   (S.  P.  7447.) 

(Supreme  Court  of  CaUfomia.  March  25. 1918.) 

1.  HOMXfflUD  «=3570)  ~  BUXDUfCT  —  Bti- 

OEKCE. 

In  an  action  to  set  aside  a  homevtead,  evi- 
dence held  not  to  sustain  a  finding  that  defend- 
ant actually  resided  on  such  homestead  at  the 
time  of  declaration. 

2.  HOUBSTBAD  «=»181(3)— Etidencb— Ohahqk 
OF  RsacDEiTCS— Head  ta  Paiolt. 

In  an  actiim  to  set  aside  a  homestead  claim- 
ed as  exempt  from  execution,  evidence  held  to 
require  a  finding  that  the  husband  of  defendant 
was  the  bead  of  the  family  and  bad  established 
his  reaidenoe  elsewhere  than  on  the  homestead 
claimed  b^  his  wife. 

In  Bank.  Api>eal  from  Superior  Court, 
Fresno  County;  H.  Z.  Austin,  Jndg& 

Action  by  W.  3.  Bniais  against  Virginia  Lee 
Stanlford  and  husband.  Judgment  for  de- 
fendants, and  plaloUfl  appeals.  Reversed. 

Edward  O.  Harrison  and  Maurice  B.  Har* 
rls<».  both  of  San  Francisco,  and  Edgar  K. 
Brown  and  Trask  &  Brown,  all  of  Los  Ange- 
les, for  appellant.  Pranle  Kauke,  Presno, 
for  respondents. 

MBLVIN,  J.  Plaintiff,  who  Is  a  Judgment 
creditor  of  defendants,  sued  to  annul  and  set 
aside  a  homestead  .which  was  alleged  to  have 
been  declared  fraudulently  by  def«idant  Vir- 
ginia Lee  Stanlford.  wife  of  defendant 
George  F.  Stanlford,  upon  certain  premises  in 
the  dty  of  Fresno.  Judgmttit  was  glvra 
In  favor  of  defendants.  From  said  Judg- 
ment plalntlfT  at^als. 

The  most  important  goestlon  in  the  case 
was  whether  or  not,  at  the  time  of  flllng  the 
declaration  of  homestead,  Virginia  Lee  Stanl- 
ford was  actually  residing  with  her  husband 
and  family  on  the  premises  in  the  contempla- 
tion of  the  homestead  law.  The  declaration 
of  homestead  was  filed  in  February,  1914,  It 
Is  undisputed  that  the  property.  In  question 
had  been  originally  purchased  by  the  Stani- 
fords  as  their  place  of  residence  and  had 
been  occupied  by  them.  At  that  time  Mr. 
Stanlford  was  employed  In  the  business  of 
special  agent  of  Insurance  companies.  His 
occupation  compelled  him  to  travel  over  cer- 
tain territory  embracing  Fresno.  At  times 
he  was  able  to  be  at  home  with  his  family 
aa  his  territory  included  the  San  Joaquin 
Valley.  In  1912  he  was  given  duties  which 
required  his  services  elsewhere  and  was  re- 


lieved of  the  task  ot  attending  to  business 
for  his  employers  in  the  San  Joaquin  Valley. 
He  was  then,  as  he  testified,  "transferred  ab- 
solutely to  Southern  California."  At  that 
time  be  went  to  Los  Angeles,  and  bad  been 
there  all  of  the  time  from  1912  until  the 
trial  took  place  In  1015.  It  was  shown  wiOi- 
ont  cotttradictlfni  that  George  P.  Stanlford 
had  r^stered  as  a  voter  in  the  dty  of  Los 
Angeles  in  April,  1912,  again  in  September 
of  that  year,  and  yet  again  In  April,  1915. 
and  that  he  bad  voted  at  all  regular  elections 
In  that  dty  between  1912  and  1915.  Of  course^ 
his  reglstrattons  were  supported  by  afBdavita 
soljenmly  aUeglng,  in  each  instance^  tbat  his 
residence  was  in  Los  Angeles.  It  was  shown, 
further,  that  In  August,  1914,  George  P. 
Stanlf(ffd  had  testified  In  ttie  superior  court 
of  Los  Angeles  county  that  his  residence  was 
in  the  dty  of  Los  Angeles.  It  \rill  thus  be 
seen  that,  between  1912  and  the  time  of  the 
declaration  of  the  homestead,  Mr.  Stanlford, 
not  <mly  by  bis  solemn  dedarations  under 
oath,  but  by  every  overt  act,  indicated  his  in- 
tent, as  running  with  bis  phj^cal  presence,  to 
make  Los  Angeles  the  place  of  his  residence. 

Appellant^s  counsel  cwitrad  that  aa  Mr. 
Stanlford  was  the  bead  of  the  family,  fur- 
nishing support  to  his  jrtte  and  the  younger 
son,  who  was  a  student  at  Stanford  Ilniver- 
sity,  his  residence  was  the  residence  of  his 
famUy,  and  that,  irrespective  of  the  intention 
of  Mrs.  Stanlford  with  regard  to  her  place 
of  residence,  his  resldoice  in  Los  Angeles  at 
the  time  of  the  declaration  of  homestead 
Is  established  without  contradiction  and  is 
determinative  of  the  whole  matter.  We  will 
have  occasion  to  consider  this  theory  further 
In  a  subsequent  part  of  this  opinion.  It  ap- 
pears without  contradiction  that,  when  the 
Stanlfords  moved  into  the  home  In  Fresno, 
the  family  consisted  of  Mr.  and  Mrs.  Stanl- 
ford and  two  sons.  In  1912  the  elder  son 
established  himself  as  a  physldan  in  San 
Frandsco  and  the  younger  was  a  student  at 
Leland  Stanford,  Jr.,  University.  In  that 
year  the  defendants  leased  the  property  la 
Fresno,  and  Mrs.  Stanlford  went  to  San  Fran- 
cisco to  keep  house  for  her  dder  son  and  to 
be  near  the  younger  one.  Mr.  Stanlford  had 
gone  to  Los  Angeles.  During  the  first  year 
of  their  absence  the  tenants  were  a  family 
named  Johnson.  Judge  Oeorge  B.  Graham,  a 
warm  friend  of  the  defendants  and  a  rela- 
tive of  the  Johnsons,  went  to  lodge  and  board 
with  his  kinsfolk,  and  at  the  expiration  of 
the  written  lease  to  the  Johnsons,  in  July, 
1913,  a  lease  for  the  following  year  was  taken 
In  his  nama  In  February,  1914,  a  foreclo- 
sure suit  by  plaintiff  upon  other  property  of 
the  defendants  being  In  progress,  but  not 
yet  carried  to  a  judgment,  Mrs.  Stanlford 
consulted  an  attorney  .In  San  Francisco  up<»L 
the  subject  of  filing  a  homestead  on  the  Fres- 
no property.  He  wrote  a  letter  to  Judge 
Graham. and  Mrs.  Stanlford,  without  previous 
notification  to  the  judge,  went  with  her 
younger  son  to  Fresno  and  to  the  property 
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bere  in  oueAlon.  Judge  Grft&am  was  about 
to  start  on  a  bnalness  trip  to  San  Frandaco. 
This  was  Febmary  2(M914.  Chi  presentation 
ot  the  letter  from  her  attorn^  in  Sui  Fran- 
dsco,  Hr.  Goldwell,  to  Judge  Graham,  a 
"rider"  cancelli^  the  ieaae  was  ptcsted  on 
the  written  contract  Judge  Graham  then 
departed  for  San  Frandaco^  taking  \rith  him 
onlj  the  artlides  necessary  for  a  short  so- 
journ, and  he  returned  from  San  Francisco 
on  the  26th  or  27th  ot  February.  Mean- 
while Mrs.  Stanlford  remained' at  tbe  house, 
and  her  younger  son  was  there  part  ot  the 
time.  Graham's  subtenants  stayed  on  the 
premises  Just  as  they  had  been  in  occupancy 
of  the  place.  There  1b  do  erld^ce  that  they 
ever  attorned  to  Mrs.  Stanlford  or  paid  her 
any  rent  On  Febroary  24th  Mrs.  Stanlford 
filed  the  declaration  of  homestead  .wherein 
she  certified  and  declared  that  she  was  actu- 
ally residing  on  the  premises  with  her  hus- 
band and  family.  On  Judge  Graham's  re- 
turn a  new  lease  was  executed  whereby  be 
became  the  tenant  of  the  property  for  one 
year  from  Mardi  1,  1914,  upon  exactly  the 
same  terms  npon  which  he  had  previously 
rented  It  and  Mrs.  Stanlford  returned  to,  her 
son's  hcane  In  San  Frandsco  where  she  con- 
tinued to  remain. 

From  these  facts,  appellant  Insists  that  the 
cancellation  was  a  mere  "paper  transaction," 
carried  through  so  that  Mrs.  Stanlford  could 
file  a  homestead.  The  validity  of  this  con- 
tention is  virtually  conceded  hy  counsel  for 
respondents.  He  declared  at  the  oral  argu- 
ment that  he  did  not  depend  upon  the  brief 
sojourn  of  Mrs.  Stanlford  and  her  younger 
son  In  February  to  establish  residence,  bat 
he  contended  In  his  briefs  and  In  his  argu- 
ment that  defendants  had  never  surrendered 
their  residence  In  Fresno.  In  support  of  this 
contention  be  calls  attention  to  the  fact  that 
Mr.  Stanlford  was  almost  constantly  on  the 
move  frwn  place  to  place  in  his  territory; 
that  the  family  furniture  was  left  In  the 
Fresno  bouse;  that  a  small  room  or  closet 
was  reserved,  by  the  lease,  for  the  atoragr 
of  some  of  the  goods  of  the  Stanlfords;  and 
that  Mra  Stanlford  retained  membership  in 
a  lodge  in  Fresno. 

[1]  It  Is  argued  that  undonbtedly  the'  fam- 
ily resided  on  the  premises  originally ;  that 
the  burden  of  proof  was  on  plaintiff  to  show 
a  change  of  residence  In  effect  at  the  time  of 
the  declaration ;  and  that  this  burden  had 
not  been  met.  With  this  contention  we  can- 
not agree  because  It  appears  not  only  that 
Mrs.  Stanlford  was  physically  present  In  San 
Francisco  substantially  all  of  the  time  be- 
tween her  arrival  there  in  1912  and  the  time 
of  the  trial,  but  that  she  solonnly  swore 
that  she  resided  In  San  Francisco.  Her  first 
registration  was  on  October  4, 1912.  Regard- 
ing this  matter  she  said  that  she  was  in- 
duced to  register  in  a  moment  of  enthusiasm 
over  the  newly  acquired  right  of  women  to 
exercise  the  electoral  franchise  and  without  ] 
any  Intention  of  abandoning  her  home  and  | 


rest^nce  in  Fresnow  We  cannot  help  lauding 
her  mthuslasm  In  a  cause  so  great  and 
praising  its  continuance,  for  not  only  did  she 
vote  in  San  Francisco  at  all  elections  follow- 
ing her  registration,  but  on  the  15th  of  July, 
1914,  after  filing  the  declaration  of  home- 
stead, she  again  registered  and  voted  In  San 
Francisco.  In  her  affidavits  of  reglstratlw 
she  deposed  that  she  was  a  resident  ot  the 
dty  and  county  of  San  Frandsco. 

At  the  oral  argument  counsel  for  respond- 
ents said  in  substance  that  there  was  no 
question  that  both  Mr.  and  Mrs.  Stanlford 
violated  the  law  by  voting,  but  that  "that 
did  not  have  the  effect  of  changing  thdr 
residence.  It  was  only  a  drcumstance." 
Undoubtedly  our  laws  are  most  liberal  to 
homestead  claimants  and  the  courts  In  the 
Interpretation  of  such  laws  go  to  great 
lengths  to  protect  the  actual  home  of  the 
family  from  credltora;  but  to  permit  such 
an  alleged  homestead  as  this  to  withstand 
appellant's  attack  would  make  a  mockery  of 
laws  passed  for  the  beneficent  purpose  of  pre- 
serving an  abiding  place  for  the  actual,  bona 
fide  residence  of  the  fomily.  True,  our  own 
courts  have  held  that  In  certain  Instances 
residence  on  the  property,  though  only  for 
a  day,  may  be  suffldent  Skinner  v.  Hall,  69 
Cal.  195, 10  Pac  406;  Hohn  v.  Pauly,  11  Cal. 
App.  724.  106  Pac  26a  But  In  both  of  those 
cases  there  were  apedal  circumstances  vast- 
ly different  from  those  presented  In  the  case 
at  bar  to  sustain  the  Judgments.  In  Sklnuer 
V.  Hall  the  declarant  had  abandoned  one 
homestead,  which  had  undonbtedly  been  cre- 
ated In  good  faith,  and  had  Immediately  filed 
a  new  declaration.  In  the  opinion  In  the  oth- 
er case  It  was  said  "that  the  plaintiff  actu- 
ally resided  In  the  building  and  that  it  was 
her  only  home  Is  not  questioned." 

It  has  also  been  held  that,  although  the 
wife  may  not  declare  a  valid  homestead  on 
one  piece  of  property  and  the  husband  upon 
another  parcel  of  land,  she  may  establish  a 
valid  homestead.  Gambette  v.  Brock,  41  Oal. 
78;  Harlan  v.  Schulze,  7  Oal.  App.  287,  94 
Pac.  879.  But  In  both  of  those  cases  the 
right  of  the  wife  was  carefully  qualified  by 
the  statement  that  the  wife's  selection  of  a 
homestead  Is  valid  only  in  the  absence  of 
any  proof  that  the  husband  had  a  home  or 
fixed  residence  elsewhere.  In  the  case  ut 
bar  not  only  did  the  husband  declare  by  reg- 
istration, by  voting  and  by  his  sworn  testi- 
mony In  court  that  Los  Angeles,  where  his 
business  permanently  kept  him,  was  his 
place' of  residence,  but  when  asked  If  he, 
as  the  head  of  the  family,  was  supporting 
his  wife  and  bis  sons  during  their  absence 
from  Fresno,  he  said: 

"I  was  tamioK  over  my  earnings  to  them.  I 
don't  know  about  being  the  head  of  the  family. 
I  sapplied  the  money  to  tbem." 

The  only  JustlflcatioD  for  the  conclusion  of 
Hie  lower  court  that  Mr.  Stanlford  had  not 
dianged  bis  rraldence  to  Los  Angeles  appean 
in  his  own  dedarations,  which  were  contra- 
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dieted  by  bis  repeated  acts  and  bis  aolenm 
8w<Mii  asseTeratkms,  whei  not  confrmited 
with  any  questimi  Involrlng  the  homestead. 
That  he  was  not  actually  residing  on  the 
property  personally  or  by  legal  intendment 
when  the  homestrad  was  declared  Is  obvlou'S^ 
and  any  pretense  to  the  contrary  Is  sham. 
Hie  law  on  this  subject  is  declared  in  Tro- 
mans  t.  Mahlman,  92  CaL  1.  27  Pac.  10S4. 
28  PwLC  570,  wher^n  it  la  said : 

"It  is  settled  law  in  this  state  that  to  consti- 
tute a  valid  homestead  the  claimant  must  ac- 
tually reside  on  the  premises  when  the  declara- 
tion is  filed.  Prescott  v.  Prescott,  46  Cal.  58; 
Babcock  v.  Gibbs,  52  Cal.  629;  Aucker  Mo> 
Coy,  56  Cal.  524;  Ffister  v.  Daaoey.  68  Cal. 
572  riO  Pac.  117];  Ivabbock  v.  McMann.  62 
Cal.  228  [22  Pac.  1145]  16  Am.  St.  Rep.  lOa 
•  •  ♦  The  obyioDS  purpose  of  the  statute  id 
providing  for  the  selection  of  a  homestead  was 
to  thereby  make  a  home  for  the  family,  which 
neither  of  the  spouses  could  incumber  or  dispose 
of  without  the  conaeot  of  the  other,  and  wbicb 
aboald  at  all  times  be  protected  against  credi- 
tors. To  effect  its  porpose,  the  statute  has  heea 
liberally  construed  in  some  respects,  but  the  re- 
quirement  as  to  residence  at  the  time  the  decla- 
ration Is  filed  has  been  strictly  construed.  Thus 
this  court  has  many  times  used  and  emphasized 
tbe  word  'actually,'  to  show  that  the  residence 
mast  be  real,  and  not  sbam  or  pretended." 

Again,  speaking  of  the  purpose  of  oor 
homestead  law,  this  court  has  said: 

"The  benign  object  of  the  statute  was  to  pro- 
tect the  home  of  the  owner  from  forced  sale,  and 
uot  to  withdraw  from  the  reach  of  creditors 
property  of  the  debtor  aa  a  source  of  revenue  for 
the  support  of  himself  or  family."  Maloney  v. 
Hefer,  76  Cal.  422-424,  17  Pac  639,  640  <7 
Am.  St  Bep.  180). 

[2]  Under  the  undisputed  fftcts  in  this  case 
the  huahand  vas  the  head  of  tbe  family. 
His  place  of  restdrace  was  the  residence  of 
his  wife.  Section  02,  anbd.  6.  PoL  Code; 
Luck  T.  Luck.  92  Cal.  653,  28  Pac  787.  Tbe 
record  in  the  case  discloses  no  aingle  act  of 
tbe  husband  from  1912  to  tb»  time  of  the 
trial,  sudi  as  would  alter  the  effect  ot  bis 
removal  to  Los  Angeles  aa  a  diange  of  real- 
deuce.  Tbe  only  contradiction  of  all  of  his 
acts  and  sworn  statements  while  he  was  ac- 
tually occupying  an  office  and  lodgings  in 
Angeles  occurred  in  the  trial  of  this 
case.  At  one  place  in  the  record  we  find 
that  he  said,  while  a  witness : 

"Traveling  the  way  I  was,  my  home  wss  un- 
der my  hat  all  tbe  time." 

Again,  he  was  aShed  If  he  had  any  Inten- 
tion of  having  any  other  place  of  abode,  as 
a  residence  or  home,  than  Fresno,  and  he 
said : 

"Not  in  Los  Angeles,  or  directly  In  An- 
geles, bot  if  we  could  have  ever  sold  our  proper- 
ty, disposed  of  it  properly,  and  taken  up  a  home 
somewhere  else,  where  we  had  purchased  a 
ranch,  vphich  we  bad  purchased,  and  over  which 
tbia  controversy  is,  we  might  have  done  it. ' 

Yet  during  his  absence  from  Fresno  the 
property  claimed  as  a  homestead  was  occu- 
pied by  a  tenant,  except  for  a  few  days,  when 
the  pretended  surrender  of  the  lease  took 


Irtaee^  and  dnrlnf  Uiat  time  Ifte  leasee's  sob- 
tenant  was  undisturbed.  AdM  to  this  were 
hia  admitted  permanent  business  activities 
ovtsfde  of  tbe  San  JoaquIn>  vaUey,  bis  repeat- 
ed statements  und^  oath  that  Los  Angelea 
was  his  place  of  resldmce,  aad  his  partict- 
PttCtoa  In  all  regular  electlona  held  In  that 
city.  At  most  his  testlmonsr  amoants  to 
proof  of  ft  floating  intention  some  day  to  re- 
turn to  Fnsno  to  live,  and'  tibts^  as  against 
tbe  solemn,  undiluted  evidence  ef  facts  es* 
tabtlshiug  bis'  residence  In  Los  Angeles,  ii 
negllgtble.  Estate  of  Weed,  X2»  Cal.  631, 
55  Pac.  30. 

Ai^>^ant  sustained  the  burdea  of  proving 
tbe  establishment  of  another  residence  than 
Fresno  by  Mr.  Staniford,  thus  fixing  tbe  fam- 
ily boBw  In  Los  Angeles,  and  tUs  showing 
was  not  overbalanced  by  tbe  mere  declara- 
tion that  Mr.  Staniford  had  always  Intended 
to  ke^  the  iwwerty  in  Fresno  as  bis  home. 

Tba  Judgmoit  la  reversed. 

We  eottcnr:  ANOELLOTTT,  e.  3.\  SLOSS. 
J.;  Wn;BUR,  J.;  VICTOB  B.  SHAW,  Jodge 
pro  tern. 

ara  Cal.  o 

GILBfOUB  v.  NORTH  PASM>DKA  LAND  ft 

WATER  CO.  et  at    (L.  A.  4159.) 
(Supreme  Court  of  California.   March  23, 191SJ 

1.  UusBAifn  AND  Wife  ^]31(1>-Skpabatk 
Pbopebtt— PaBsujtmo  Ns. 

A  conveyance  of  property  to  a  husband 
and  bis  wife  presumptively  vests  an  undivuted 
halt  interest  in  the  wife  aa.  bar  separate  prop* 
ertj  under  the  direct  proviaioDs  of  dv.  Code, 
{  164,  aa  amended  by  St  1886,  9.  328. 

2.  Husband  and  Wira  «s»a31(D— Sepabaib. 

PeOPEBTr— PXESTJ  MPTIONS. 

The  presumption  und«  CSr.  Code.  |  164* 
as  amended  by  St.  1889,  9-  32S,  tkat  the  con- 
veyance to  a  husband  and  wife  vests  an  undivid- 
ed half'interest  in  the  wife  as  ber  separata 
proper^  ia  not  conclusive  as  to  om  not  a  bena 
fide  purchaser,  but  may  be  overcome  by  evidence, 
that  tiie  property  belongs  to  the  community. 

8,  HUBBAKD  AND  Win  ^262(2)— COHMUN' 
ITT  PBOPBBTT— BUBDBK  OT  PROOF. 

Where  a  conveyance  of  real  property  i» 
made  to  a  husband  and  bis  wife,  tbe  burden  of 
proving  the  community  character  ot  the  property 
rests  on  tbe  husband. 

4.  Husband  and  Wna  «=>254r-CoiiMUiUET 

Pbopkbty— <ilFTa. 
Where  property  deeded  to  a  husband  and 
wife  is  bought  witb  eonununity  funds,  the  prop- 
erty acquired  becomes  community  property  in 
tbe  absence  of  an  intent  on  the  husband's  part 
to  make  a  gift  to  the  wife  of  the  interest  trans- 
ferred in  her  name. 

5.  Husband  and  Witb  «=»4»H(8)— Guts— 
Gvidenob, 

Tbe  form  of  a  conveyance  of  real  estate  to  a 
husband  end  his  wife  is  itself  some  evidence  of 
an  intent  by  tbe  husband  to  make  a  gift  to  the 
wife  of  tbe  interest  transferred  Aa  her  name. 

6.  Husband  and  Wifb  «»270(9)  —  Wife's 
Separate  Pbopebtt— Question  or  Fact. 

Tbe  presumption  declared  by  Civ.  Code.  | 
164,  as  amended  by  St.  1889,  p.  S28.  that  con- 
veyance to  a  married  woman  and  her  husband 
by  an  instrument  in  writing  gives  her  an  un- 
divided separate  interest,  in  itself  constitutes 
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erldenc^  so  that  it  ia  for  the  trial  court  to  aay 
whether  evidence  offered  to  overthrow  presami>- 
tion  is  sufficient  for  tliat  purpose. 
7.  Husband  and  Wife  ^s>i9%(B}—Qm  to 

Wife— Evidence. 
Where  community  property  is  transferred  to 
a  hustiand  and  wife,  tlie  intent  of  the  hnsband 
to  make  liis  wife  a  gift  la  to  be  inferred  from 
all  the  circumstances:  the  husband's  own  tea- 
timoDj  not  being  conclusive,  alUiough  compe- 
tent 

5.  Costs  «=a06— Pasties  —  BEPSicdKNTATivB 
Capaoitt. 

The  fact  that  a  suit  is  brought  by  indi- 
viduals deacribing  them  as  "a  water  committee 
for  residents  of  block  A,"  etc.,  does  not  absolve 
soch  parties  from  personal  liability  for  costs. 

Department  1.  Appeal  from  Superior 
Court,  Los  Az^es  County;  John  M.  Tork, 
Judge. 

Action  by  Howard  J.  Gllmonr  against  the 
North  Pasadena  Land  &  Water  Company 
and  others.  PlidntUt  appeals  from  Judgment 
for  defendants  and  from  order  denying  new 
trial.  Affirmed. 

Wm.  Lewis,  of  Jjos  Angeles,  for  appellant. 
Porter  &  Sntton,  of  Los  Angles,  for  req^nd- 
ents. 

SL08S,  J.  In  1010  Mrs.  H.  J.  GUmotir 
(the  wlffr  of  the  plaintiff  and  apppllant  In 
the  present  action),  together  wltb  Arizona 
Garrison  and  Mary  F.  Taylor,  commenced  an 
action  against  North  Pasadena  Land  ft  Wa- 
ter Oompaay,  a  corporation.  l%at  action 
resulted  In  a  Judgment  In  favor  of  the  de> 
tendant  and  agalnat  the  plaintiffs  tot  $378.- 

06,  costs  of  suit.  The  Judgment  was  affirm- 
ed on  appeal.  Garrison  r.  North  Pasadena 
L.  A  W.  Co..  163  Cal.  239, 124  Paa  1009.  In 
March,  1913,  the  Judgment  creditor  caused 
«ecutloD  to  be  Issued  and  placed  In  the 
hands  of  the  sheriff  of  Los  Angeles  county. 
The  sheriff  levied  on  all  the  rl^t.  title,  and 
Interest  of  Mrs.  R.  J.  Gllmour  In  and  to  two 
lots  In  the  city  of  Pasadena,  and  was  about 
to  sell  them  when  the  plaintiff  commenced 
the  pres«it  action  to  enjoin  such  sale.  The 
complaint  alleged,  in  effect,  that  the  lotA 
were  community  property  of  the  plaintiff, 
Howard  J.  Oilmour,  and  bis  said  wif^  and 
tbat  the  tiireatened  sale  would  cast  a  cloud 
upon  plaintiff's  title; .  An  application  for  a 
temporary  Injunction  was  denied,  and  the 
property  was  aoM  by  the  sheriff  to  J.  B.  Gar- 
rison, who  bad  become  the  assignee  of  the 
Judgm«it  obtained  by  North  Pasadena  Land 
A  Water  Company.  The  snm  bid  by  Garri- 
son was  $185,  which  was  credited  on  the 
Judgment.  The  assignment  to  Garrison  and 
the  execution  sale  to  him  were  set  up  by  a 
supplemental  complaint,  in  which  the  plaintiff 
asked  that  Garrismi  be  made  a  party,  and 
that  the  execution  sale  and  the  dieriff's  cer* 
tlficate  Issued  thereunder  be  "decreed  to  be 
clouds  upon  the  plaintiff's  title."  The  an- 
swer denied,  among  other  things,  that  the 
lots  were  community  property  of  the  'plaintiff 
and  bis  wife,  and  the  court  found  against 


the  averments  of  the  complaint  in  this  be- 
half. Judgment  was  entered -In  favor  of  the 
defendants.  Plaintiff's  motion  for  a  new 
trial  having  been  denied,  he  appeals  from 
the  order  of  denial,  and  from  the  jndgment. 

[1-Bj  The  plaintiff  attacks  as  unsupported 
the  finding  relative  to  the  ownership  of  the 
lots  sold.  The  instrument  under  which  plain- 
tiff claimed  title  was  a  deed  made  In  1908, 
granting  the  property  "to  Howard  J.  Gilmour 
and  Sarah  J.  Gllmour,  his  wife.'*  Under 
section  164  of  the  CMl  Code,  as  amended  In 
1889  (St.  1889,  p.  328),  such  conveyance  pre- 
sumptively vested  an  undivided  one-half  In- 
terest In  the  wife,  as  her  separate  property. 
Except  as  against  a  IxHia  fide  purchaser  for 
value— and  It  Is  not  claimed  that  the  defend- 
ants come  within  this  cat^ory — the  presump- 
tion Is,  however,  not  conclusive.  It  may  be 
overcome  by  evidence  showing  that,  notwith- 
standing the  form  of  the  coDve^ance.  the 
property  conveyed  belongs  to  the  community. 
Fanning  v.  Green,  156  Cal.  279,  IM  Pac.  30& 
The  bnrdra  of  proving  the  community  char^ 
ficter  of  the  property  rests  oa  the  husband. 
Alferitz  V.  Arrivlllaga,  143  Cal.  77  Pac. 
657.  If,  as  ain>ears  to  have  been  the  case 
here,  the  purdiase  price  consisted  ot  c<m- 
munity  funds,  the  property  acquired  would 
become  CMnmunlty  property,  unless  there 
was  an  intent  on  the  part  of  the  husband  to 
make  a  gift  to  the  wUe  of  the  Interest  trans- 
ferred to  her  name.  Fanning  t.  Greai,  su- 
pra. But  the  form  of  Uie  oonveyance  Is  It- 
self some  evidence  of  an  Intent  to  make  audi 
gift  Shaw  T.  Bemal,  163  CaL  26%  124  Pac 
1012. 

[1. 7]  Hie  appellant  contends  tbat  the  uib 
disputed  erldoice  dbows  cmclnstv^  that 
tbB  husband  had  no  intrait  to  make  a  gift  of 
any  part  of  the  property  to  his  wife.  We 
cannot  assent  to  this  dabn.  The  presump- 
tion dedared  by  section  164,  "although  dl»- 
pntable,  Is  itself  evidence,  and  it  is  dnr  tho 
trial  court  to  say  whether  the  evidence  of- 
fered to  overthrow  the  presumptlcm  has  suf- 
ficient wdgStt  to  effect  that  purpose^**  Pabst 
T.  Shearer,  172  Gal.  239.  ISA  Pac  466.  The 
testimony  rdied  «k  by  the  appelant  In  this 
behalf  was  by  no  means  dear.  While  both 
spouses  were  careful  to  say  that  the  land 
was  conveyed  to  them  "as  communis  prop- 
ertar,**  their  further  and  more  spedflc  state- 
ments Indicated  that  the  deed  was  made  to 
both  because  of  the  wlf^s  demand,  agreed  to 
by  the  husband,  that  she  should  have  a  sep- 
arate Interest  In  the  property.  The  Intent 
accompanying  the  act  Is  to  be  Inferred  by 
the  couri  or  Jury  from  all  the  circumstances, 
and  the  party's  own  testimony  tbat  he  did 
not  Intend  to  make  a  gift,  while  competent. 
Is  not  conclusive.  It  certainly  cannot  be 
said.  In  view  of  the  character  of  the  evidence 
In  this  case,  that  the  court  was  not  author- 
ized to  find  that  the  iH'esumptlon  had  not 
been  overcome.   In  Fanning  v.  Green,  supra, 
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as  in  Fulkerson  v.  Slflea,  166  Cal.  703,  lOB 
Pa&  966.  26  L.  R.  A.  (N.  S.)  181.  dted  b7  ap- 
pellant, the  trial  court  bad  found  that,  not- 
withstanding the  form  of  the  conveyance,  the 
property  was,  in  fact,  corara unity  pr(^rty, 
and  in  each  case  the  finding  was  held  to  be 
sustained  by  the  evidence.  If  the  trial  court 
had  found  the  other  way  on. the  erldence, 
its  flndlng  might  equally  have  been  upheld 
on  appeal.  In  the  present  case,  the  evidence 
offered  to  overcome  the  statutory  presump- 
tion la  decidedly  less  direct  and  convincing 
than  it  was  in  the  cases  referred  ta. 

If  the  wife  was  the  owner  of  ao  undivid- 
ed one-half  Interest  In  the  lota,  the  plalntifT 
was,  of  course,  not  entitled  to  prevent  a  sale 
of  her  Interest,  or  to  bare  nich  sale,  once 
made,  set  aside. 

[I]  The  contenticm  that  Mrs.  Gilmour  was 
not  personally  liable  on  the  Judgment  for 
costs  Is  without  merit.  The  former  action 
was  brought  by  her  and  her  two  coplalntiSs, 
and  the  judgment  for  costs  ran  against  them 
as  individuals.  The  fact  that  they  describ- 
ed themselves  in  their  complaint  as  a  "water 
committee  for  residents  of  block  A,"  etc., 
does  not  alter  th^  status  as  parties  to  the 
action. 

It  is  further  claimed  that  the  Judgment  In 
the  former  suit  had  been  paid  and  satisfied 
by  Garrison.  But  the  finding  Is  to  the  c«w- 
trary,  and  It  Is  fully  sunwrted  by  evidence 
Indicating  that  Garrison  did  not  pay  the 
Judgment,  but  merely  took  an  asslgmnoit 
thereof  from  the  North  Pasadena  Land  & 
Water  Company, 

The  views  h^ein  expressed  render  Imma- 
terial any  other  points  urged  In  the  briefs. 

The  Judgment  and  the  ordear  denying  a 
new  trial  are  affirmed. 

We  concur:  BIOHABDB«  Judce  pro  tern.; 
SHAW,  J. 


tin  Cal.  15) 

RAHMBL      ROST  «t  aL   <L.  A.  41SS0 

(Saprttne  Court  of  California.    March  2S, 
1»1&) 

1.  Affeaz.  and  Ebbob  ^»8566})— ^txbw— 
New  Tbial. 

Where  motion  for  new  trial  Is  made  upcm 
all  the  statutory  grounds,  the  order  granting 
Buch  motion,  general  in  its  terms,  will  be  up- 
held on  appeal,  if  sustainable  upon  any  of  the 
grounds  stated. 

2.  Appeal  awd  Ebbob  «»1015(2)— Review— 

An  order  granting  s  new  trial  will  not  be 
reviewed,  where  the  testimony  is  conflicting  as 
to  the  issues. 

3.  Appeal  and  Ebbob  «ss>033(i)— Review— 
Pbesdmptions. 

Where  the  order  granting  a  new  trial  does 
not  indicate  that  it  is  based  on  misconceptions 
of  the  trial  court  as  to  matters  occurring  at  the 
trial,  it  must  be  presumed  to  have  been  made 
on  the  ground  of  insufficiency  of  the  evidence 
to  justify  the  decision. 


Department  1.  Appeal  from  Sup^or 
Court.  Los  Angeles  County;  W.  M.  C<»ley, 
Judge. 

Action  by  Gottlieb  Rahmel  against  Jtiles 
Rost  and  another.  Judgment  for  plalntU^ 
and  defendants  appeaL  Affirmed. 

Trasfe  &  Brown  and  Edgar  E.  Brown,  all 
of  Loa  Angeles  (Everett  L.  Ball,  of  Los  An- 
geles, of  counsel),  for  appellants.  James  B. 
Jaff  ray  and  B.  P.  Welch,  both  of  Los  Angeles^ 
for  rewondeut 

RICHARDS,  Judge  pro  tern.  [1-3]  This  la 
an  appeal  tram  an  order  granting  the  plain- 
tiff a  new  trial.  The  actiou  was  one  to  re- 
cover damages  for  deceit  alleged  by  the  plalur 
tur  to  have  been  practiced  upon  him  by  the 
defendants  In  an  exchange  of  properties.  The 
findings  and  Judgment  of  the  court  uptm  the 
trial  were  In  favor  of  the  defendants.  The 
motion  for  a  new  trial  appears  to  have  been 
duly  made  upon  all  the  statutory  grounds. 
Hie  order  of  the  trial  court  granting  said  mo- 
tion was  a  general  order,  and  hence  if  sus- 
tftlnable  upon  any  of  the  grounds  stated  will 
be  uph^d  upon  appeaL'  The  appellants  de- 
vote a  large  amount  of  space  In  th^lr  opening 
brief  to  a  review  of  the  evidence  in  the  case, 
but  It  is  conceded  that  as  to  the  allied  mis* 
representations  npoa  which  the  plaintiff  prin* 
cipally  relied,  there  was  direct  conflict  of  tes- 
timony, the  plalntlfl  asserUng  and  the  defend- 
ants denying  that  such  mlsrepresentationa 
had  been  made.  Cpon  such  a  state  of  th« 
record  the  order  granting  the  motioo  for  a 
new  trial  will  not  be  reviewed  upon  appeaL 
Counsel  for  the  appellants,  however,  under- 
took to  argue  that  the  order  granting  the 
motion  for  a  new  trial  was  based  upon  some 
misconceptions  of  the  trial  court  as  to  cer- 
tain matters,  occurring  at  the  trial;  but  the 
order  of  the  court  does  not  so  Indicate,  and 
bencs  must  be  presumed  to  have  been  made 
upm  the  ground  of  the  Insufficiency  of  the  ev- 
idence to  Justify  Its  former  decl^on.  New- 
man T.  Overiand  Pac.  Ry.  Co,  132  Cat  73, 
64  Pac.  110;  Pidlltx  r.  Wlckersham,  160  CaL 
238,  88  Paa  OIL 

The  order  Is  affirmed. 

We  concur:  SLOSS.'J.;  SHAW,  J. 

DAWES  V.  TTJCEEB  «t  bL         F.  72eL) 

(Supreme  Court  of  Califomia.    BfarA  27, 
191&) 

1.  HORTQAOES  «=»369(2)— F0B«CL0STOB-^3iT- 

TiKG  ASIDE— Sale— GaouNDs. 
In  suit  to  set  aside  sale  under  tmst  deed 
for  error  of  the  recorder  in  entering  dates  of 
publication  of  notice,  plaindS  could  not  prevail, 
m  the  absence  of  showing  that  he  saw  the  copy 
erroneously  atating  such  dates  or  relied  upon 
such  record, 

2.  Mortqaoes  ^=>947-Eecobdatioh— Sum- 

Recorder's  error  In  copying  tmst  deed,  re- 
quiring notice  of  sale  to  be  published  oace  a 
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week,  BO  BB  to  reauire  notice  twice  a  week,  was 
not  8u<^  as  to  render  the  recordation  void,  where 
all  otber  matters  were  correctly  copied,  so  that 
a  subsequent  purchaser  could  not  disre^rd  such 
record  as  of  no  validity.  , 
8.  MoBTOAOis   •=»369(p  —  SmiNO  Aside 

SaIJE— BbCOBDATION— PBEBUlfFTIONS. 
In  suit  to  Bet  aside  sale  under  trust  deed  for 
recorder's  error  In  copying  provision  for  notice 
of  sale  on  default,  plaintiff,  who  never  saw  the 
record,  was  not  entitled  to  the  presomption  aris- 
ing from  constructive  notice  that  he  inspected 
it  and  was  misled  by  the  error. 

In  Bank.  Appeal  from  Superior  Court,  Al- 
ameda Ccninty;  N.  D.  Arnot,  Jadfe. 

ActloD  by  George  If.  Dawes  asalnurt  Htfena 
M.  Tucker,  Sr.,  and  others.  Judgmoit  for 
defendants,  and  plaintiff  appeals.  Affirmed. 

Keyes  &  Martin,  of  Oakland,  and  Leon 
Martio,  of  San  Francisco,  for  appellant.  A. 
F.  St.  Sure,  J.  Leonard  Rose,  McKee  &  Tashel- 
ra,  and  H.  U  Breed,  all  oC  Oakland,  tm  re- 
spondents. 

BICHARDS,  Judge  pro  ten).  This  is  an  ap- 
peal from  a  Judgnrent  In  favor  of  the  defend- 
ants In  an  action  brought  by  the  plaintiff  to 
have  set  aside  a  sale  of  certain  premises  un- 
der a  trust  deed  executed  by  the  plalntitTs 
Kraiitor,  and  to  compel  a  conveyance  of  the 
premises  to  plaintiff  free  from  the  operation 
and  effect  of  the  tmstees*  deed  Issued  pursu- 
ant to  such  sale  and  all  subsequent  deeds  and 
mortgagee  executed  by  the  purchaser  at  said 
sale  and  his  successors  to  the  title  acquired, 
thereby.  The  cause  was  submitted  to  the  trial 
court  for  dedsioD  upon  an  agreed  statement 
of  facts,  whl<A  may  be  briefly  snmmarized  as 
follows: 

On  May  1,  1906,  Mary  Pplk  Dn  Rose  was 
the  owner  of  the  premises  affected  by  this 
action.  On  that  day  she  executed  a  deed  of 
trust  thereon  In  favor  of  Helena  M.  Tucker, 
Sr.,  with  Emily  F.  Tucker,  and  Helena  M. 
Tucker,  Jr.,  as  the  trustees  named  therein, 
for  the  purpose  of  securing  an  Indebtedness 
of  the  grantor  to  said  Helena  M.  Tucker,  Sr., 
in  the  sum  of  $2,500,  evidenced  by  a  promis- 
sory note  for  said  sum.  The  trust  deed  con- 
tained the  provision  that,  In  case  of  default 
on  the  part  of  the  maker  of  said  note,  the 
trustees  were  empowered  to  sell  the  prc^rty 
described  In  said  trust  deed,  provided  that  be- 
fore mtii  sale  they  should  first  publish  a  no- 
tice of  the  time  and  place  thereof,  .with  a  de- 
scription of  the  property  to  be  sold,  "at  least 
once  a  week  for  three  sucoeaaiTe  weeks,  In 
some  newspaper  published  in  the  town  of 
Berkeley."  IhJs  deed  of  trust  was  filed  for 
record  with  the  county  recorder  of  Alameda 
county,  and  was  recorded  on  May  7,  1906. 
The  recorder,  however,  in  attempting  to  copy 
said  trust  deed  In  his  proper  book,  of  records, 
made  a  mistake  in  transcribing  the  above-quo- 
ted sentence  in  said  deed,  so  as  to  make  It  read 
that  the  notice  of  trustees'  sale  should  be 
published  "at  least  twice  a  week,"  etc.  It 
^as  this  error  wbldi  gave  rise  to  this  action. 


On  April  2S,  190T,  Mary  Polk  Du  Bose,  for  a 
sufficient  consideration,  sold  and  conveyed 
the  premises  covered  by  said  trust  deed  to 
-■George  M.  Dawes,  the  plaintiff  and  appellant 
herein.  By' the  terms  of  said  conveyance  the 
said  property  was  sold  subject  to  said  trust 
deed,  with  express  reference  therein  to  the 
date  and  place  of  Its  record,  and  to  the  amount 
of  the  promissory  note  which  It  had  been 
given  to  secure.  Default  was  made  In  the 
payment  of  the  principal  and  interest  due  on 
said  note,  and  thereafter,  and  shortly  before 
June  5, 1908,  a  demand  was  made  upon  said 
Dawes  for  the  paymrait  thereof,  and  he  was 
notified  that  if  sudi  payment  was  not  made 
the  premises  would  be  sold  by  said  trustees 
to  satisfy  said  indebtedness.  Such  payment 
not  having  been  made,  the  trustees,  on  June 
5,  1908,  began  the  publication  of  a  notice  of 
the  sale  of  said  premises  under  said  trust 
deed  In  a  Berkeley  newspaper,  and  thereafter 
published  the  same  once  a  week  for  three  con- 
secutive weeks  prior  to  the  29th  day  of  June, 
1908,  the  date  fixed  for  said  sale;  and  on  said 
last-named  day  sold  the  said  property  to  M.  S. 
McQuarrle,  one  of  the  defendants  herein,  for 
ihe  sum  of  $2,700,  and  on  the  7th  day  of  July, 
1908,  executed  to  said  McQuarrle  their  trus- 
tees' deed  for  the  same,  which  was  duly  re- 
corded on  the  following  day;  whereupon  the 
said  M.  S.  McQuarrle  took  possession  of  the 
premises  sp  conveyed  to  him.  On  July  27, 
190S,  defeiidants  M.  S.  )!dcQuarrle  and  Mar- 
garet McQuarrle  made,  executed,  and  deliver- 
ed to  Isabel  De  Lancey  a  grant  deed  to  said 
premises,  which  was  also  duly  recorded.  On 
August  12,  1908,  the  said  Isabel  De  Lancey 
and  her  husband,  John  S.  De  Lancey,  also 
made  defendants  herein,  made,  executed,  and 
delivered  a  deed  of  trust  covering  said  premis- 
es to  secure  the  payment  of  the  sum  of 
$2,500  to  the  Bankers'  Trust  Company  of 
Oakland,  said  deed  being  duly  recorded,  and 
on  August  18, 1908,  the  said  defendants  Isabel 
De  Lancey  and  John  S.  De  Lancey  conveyed 
the  iwemises  by  a  deed  of  grant  to  Jennie  P. 
Stover,  also  one  of  the  defendants  herein. 
On  October  8, 1908,  the  plaintiff  herein  tender, 
ed  to  Helena  M.  Tucker,  Sr.,  and  to  her  said 
trustees  under  said  flrst-namM  deed  of  trust 
the  entire  amount  due  to  said  date  upon  the 
promissory  note  secured  thereby,  and  there- 
upon demanded  a  reconveyance  to  him  of  the 
premises  In  question,  which  tender  and  de- 
mand were  refused  by  the  said  Helena  M. 
Tucker,  Sr.,  and  also  by  her  sal#*tru8tee8. 
Shortly  thereafter  the  plaintiff  cranmejiced 
this  action. 

In  his  second  and  supplemental  complaint 
filed  her^  the  plaintiff  sets  forth  In  the 
main  the  facts  above  summarized,  and  In 
addition  thereto  alleges  that  prior  to  the 
commencement  of  the  action  he  never  saw 
the  original  of  the  said  trust  deed  to  the 
trustees  of  Helena  M.  Tucker,  Sr.,  and  had  no 
knowledge  or  Infmnatlon,  either  actual  or 
constmctiTe,  as  to  the  contents  and  provlsiinia 
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tbereof  except  as  the  same  appeared  and 
were  set  forth  In  the  record  thereof;  and 
that  the  said  plainttfiT  in  the  purchase  of  said 
premises  and  at  all  times  thereafter,  In  all 
matters  relating  thereto,  "did  rely  Implicitly 
and  absolutely  upon  said  record  of  said  deed 
of  trust,  and  did  at  all  tiroes  until  long  nfter 
said  sale  of  said  premises  to  M.  S.  McQuarrie 
fully  believe  that  said  record  of  said  trust 
deed  in  all  things  and  particulars  correctly 
set  forth  the  exact  terms  and  provisions  of 
said  original  trust  deed."  The  plaintiff  also 
alleged,  In  substance  that  the  said  M.  S.  Mc- 
Quarrie and  all  other  purchasers  and  incum- 
brancers subsequent  to  said  trustees'  deed 
were  not  purchasers  or  incumbrancers  In 
good  faith;  for  value  and  without  notice,  of 
the  plaintiff's  equities  as  set  forth  In  hia 
eomphiint  His  prayer  was  that  the  trustees 
under  said  original  trust  deed  be  ordered  and 
directed  to  convey  the  premises  to  him,  and 
that  the  conveyance  by  them  to  M.  S.  Mc- 
Quarrie, and  all  subsequent  transfers  and  In- 
cumbrances made  by  said  McQuarrie  or  his 
grantees  or  successors  In  Interest,  be  declared 
void,  and  that  all  such  persons  be  declared 
to  have  no  right,  title,  or  interest  In  said 
premises,  and  that  the  said  plaintiff  do  have 
and  recover  damages  In  the  sum  of  $3,000 
from  all  of  said  defendants  for  the  detention 
of  said  property,  and  for  such  other  and  fur- 
ther relief  as  may  be  proper  In  the  premises, 
and  for  costs  of  suit. 

The  defendants,  while  admitting  in  their 
answers  the  facts  averred  by  the  plaintiff, 
which  are  matters  of  record,  deny  that  the 
plaintiff  ever  or  at  all  relied  upwi  the  record 
of  said  trust  deed  in  his  purdiase  of  said 
premises,  or  believed  that  said  record  thereof 
correctly  set  forth  the  terms  and  provisions 
of  the  original  trust  deed;  and  they  further 
deny  that  said  M.  S.  McQuarrie  and  his 
subsequent  purclmsers  and  Incumbrancers 
were  not  Innocent  urchasers  without  notice 
of  the  plaintiff's  Ui^^erted  equities. 

Upon  the  trial  of  the  cause  the  parties  8tli>- 
ulated  as  to  the  facts  of  the  case  upon  which 
the  findings  of  the  court  should  be  made,  ex- 
pressly, reserving  therein  respective  objections 
to  the  Introduction  and  relevancy  In  evld^ce 
of  the  several  Instruments  upon  which  the 
respective  parties  relied.  The  court  admitted 
all  such  Instruments  In  evidence,  subject  to 
said  objections,  and  made  Its  findings  of  fact 
accordlujiyf,  disposing  of  said  objections  by 
the  form  and  scope  of  its  Judgment,  which  It 
rendered  In  the  defendants'  favor. 

It  Is  to  be  noted  that  neither  in  the  stipula- 
tion of  the  parties  as  to  the  facts  of  the  case, 
nor  In  the  findings  of  the  court  made  thereon, 
is  there  to  be  found  any  statement  or  finding 
Id  support  of  the  averment  of  the  plaintiff's 
complaint  to  the  effect  tliat  he  relied  upon  the 
terms  and  provisions  of  the  record  of  the 
said  trmt  deed  from  Mary  Polk  Du  Bose  to 
the  trustee  of  Helena  M.  Tucker,  Sr.,  In  mak- 
ing his  purchase  of  the  premises,  or  at  any 
later  time;  nor  Is  there  any  statement  in  ei- 


ther the  stipulation  of  the  parties  or  the  find- 
ings of  the  court  that  the  plaintiff  ever  actnal- 
|Iy  saw  said  record,  or  ever  had  any  knowl- 
edge of  the  contents  thereof,  other  than  that 
given  by  the  reference  thereto  in  his  own  con- 
veyance, or  other  than  that  Imparted  by  the 
naked  constructive  notice  thereof  arl^g 
from  the  fact  of  such  record.  Such  being  the 
state  of  the  agreed  fiicts  and  findings  herein, 
it  Is  plain  that  the  plaintiff  depended  at  the 
trial  of  the  cause  for  his  right  of  recovery 
therein,  and  must  here  depend,  for  his  rlgiht 
to  a  reversal  of  the  judgment,  solely  upon  his 
constructive  notice  of  the  terms  and  provi- 
sions of  the  record  of  said  original  trust  deed, 
without  any  proof  or  showing  on  his  part  of 
any  actual  knowledge  of  tbe  contents  of  said 
record,  or  of  any  actual  reliance  thereon  at 
the  time  of  his  purchase  of  the  premises,  or 
at  alL  This  presents  the  sole  question  neces- 
sary to  be  determined  uiran  this  appeal. 

[1]  There  can  be  no  quarrel  with  the  cases 
cited  by  the  appellant  herein,  dealing  histor- 
ically with  the  subject  of  constructive  notice 
imparted  by  the  recordation  of  instruments 
conveying  title  to  real  property  and  declaring 
the  full  right  of  purchasers  or  incumbrancers 
of  such  prc^rty  to  rely  thereon.  We  are  In 
full  accord  with  the  principles  enunciated  In 
these  cases.  But  the  difficulty  herein  omslsts 
In  their  application  to  the  facts  of  the  case  at 
bar  as  these  are  set  forth  In  the  stipulation 
of  the  parties  and  In  the  findings  of  the  court 
The  plaintiff  herein  comes  into  a  court  of  eq- 
uity seeking  relief  from  the  effect  of  a  trus- 
tees* sale  of  the  premises  to  which  he  claims 
title,  under  the  precise  terms  of  an  original 
trust  deed  covering  the  same,  and  executed 
prior  to  the  time  when  he  acquired  whatever 
title  or  equity  in  the  said  premises  remained 
in  the  maker  of  said  trust  deed.  In  order  to 
obtain  such  equitable  relief  the  plaintiff  must 
have  been  able  to  show  some  actual  injury 
sustained  by  him.  through  the  said  action  of 
such  trustees  in  the  proper  exercise  of  their 
trust,  and  this  injury  could  only  have  arisen 
out  of  the  fact.  If  It  be  the  foct,  that  the 
plaintiff  had  relied  upon  said  record  In  mak- 
ing his  purchase  of  the  premises  and  in  re- 
spect to  the  trustees'  sale  thereof,  and  had 
been  misled  as  to  the  terms  and  conditions 
contained  In  said  original  trust  deed  by  the 
mistake  of  the  recorder  In  erroneously  insert- 
ing in  his  record  of  tbe  same  tbe  single  word 
upon  which  the  plaintiff  rests  his  case.  In 
order  for  the  plaintiff  to  recover  In  such  a 
case  by  proof  that  he  had  been  thus  misled, 
he  must  have  been  actually  and  not  merely 
constructively  misled;  for  no  person  can  be 
misled  to  his  injury  In  a  transactl<Hi  by  any 
fact  or  circumstance  upon  which  he  placed  no 
reliance  in  entering  into  such  transaction.  In 
the  stipulation  of  the  parties  hereto  as  to  the 
facts  upon  which  the  findings  and  Judgment 
of  the  trial  court  are  predicated  there  Is  no 
showing  or  even  suggestion  that  the  plaintiff 
ever  saw  the  recorded  copy  of  the  trust  deed 
in  question  or  any  abstract  thereof,  or  ever 
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knew  or  inquired  as  to  the  contents  tbereof 
In  making  his  purchase  of  the  property,  and 
there  Is  do  statement  or  suggestion  that  the 
said  plaintiff  did  In  ftict  actually  rely  eltb«r 
upon  said  record  or  upon  the  legal  fiction  of 
his  constructlTe  notice  of  Its  contents  In  mak- 
ing said  purchase,  or  at  any  time  thereafter, 
or  at  all.  In  the  absence  of  such  a  showing 
he  has  not  made  out  his  case. 

[2]  The  plaintiff,  however,  insists  that  the 
record  .of  the  original  deed  Is  void  and  of  no 
eftect  because  It  is  not  a  true  copy  thereof, 
but  only  a  puiported  copy  of  an  instrument 
Tvhidt  bad  no  aistence  In  fact,  and  tbat  he 
therefore  stands  In  the  posltim  cX.  one  who 
has  purchased  property  upon  which  there  was 
an  unrecorded  Incumbrance  of  which  he  had 
so  notice.  We  do  not  think,  however,  that 
the  error  of  the  recorder  In  Uie  instant  case 
was  of  such  consegumce  as  to  render  the  rec- 
OTdation  of  tbe  instrument  in  respect  to 
whidk  it  happened  entirely  and  utterly  void. 
In  all  such  essential  particulars  aa  the  names 
oit  the  parUes.  the  deslgnaticHt  of  tbe  debt 
secured,  the  description  of  the  property,  the 
general  d^nition  of  the  rights  of  the  parties 
and  dnUes  of  the  trustees,  the  reccwd  truly 
transcribes  the  original  trust  deed,  and  It 
was  ttaeref<we  suflBdent  In  these  respects  to 
give  notice  to  intending  purchasers  or  later 
incumbrancers  of  the  existrace  and  terms  of 
said  trust  deed.  It  cannot  therefore  be  held 
to  be  void  as  a  record  cX  a  nonexistent  orig- 
inal whldi  tbe  plaintiff  was  entitled  wholly 
to  disregard.  In  some  res^kects,  at  least,  the 
trust  deed,  as  wlginally  written  and  as  re- 
corded, required  the  plaintiff,  as  a  subsequent 
grantee  of  the  premises,  to  look  behind  the 
record  and  to  the  original  documents  to  as- 
certain certain  vital  facts  affecting  his  pur- 
chase of  the  premises;  as,  fw  instance,  the 
trust  deed  does  not  set  forth  the  terms  of  the 
promissory  note  which  It  secures,  ^ther  as  to 
the  amount  of  interest  It  bears  or  the  time  of 
payment  thereof.  It  would  have  beeh  the  duty, 
therefore,  of  the  plaintiff,  for  his  own  protec- 
tion, to  have  inquired  aa  to  the  contents  of  tbe 
original  documents  In  respect  to  these  mat- 
ters; and  it  may  be  plausibly  argued  that  hid 
duty  to  thus  ascertain  the  time  when  the  In- 
debtedness would  fall  due  would  also  require 
bim  to  inform  himself,  by  reference  to  tbe 
original  documents,  as  to  the  penalties  which 
would  follow  opcm  the  default  of  either  his 
grantor  or  himself  in  the  payment  of  the  ob- 
ligation thus  'secured.  It  Is  not  necessary, 
however,  to  press  the  Inquiry  thus  far,  for 
the  reason  tbat  the  stipulated  facts  of  the 
case  fall  to  disclose  that  the  plaintiff  w^nt  ei- 
ther to  the  record  or  to  the  original  docu- 
ments to  Inform  himself  as  to  any  of  these 
matters,  but  rests  bis  entire  case  upon  the 
naked  fiction  of  his  constructive  notice  of  the 
terms  of  the  Instrument  as  recorded,  without 
proof  or  finding  that  he  ever  in  foct  relied 
thereon. 


[3]  The  an>ellant  urges,  however,  fliat  not- 
withstanding tbe  absence  of  any  showing  in 
the  stipulated  facts  of  the  case  that  plaintiff 
knew  anytbtog  of  tbe  record  or  Uiat  he  relied 
thereon  In  his  purchase  of  the  property  in 
question,  or  thereafter,  he  Is  entitled  to  the 
presumption,  arising  from  his  constructive 
nfitlce  thereof,  that  he  did  in  fact  investigate 
the  record  and  did  in  fact  rely  upon  It ;  for 
since,  as  he  a^ues,  the  law  holds  that  as 
against  a  party  he  is  presumed  to  have 
known  sndi  facts  as,  being  put  upon  Inquiry, 
he  wonld  reasonably  have  discovered,  tbe 
like  presumpttm  operates  In  his  favor.  Hie 
ai^m«it  Is  plausible,  but  it  is  sc^istry. 
The  reastm  for  tlie  creation  of  sudi  a  pre- 
sumption against  a  party  put  up<m  inquiry 
as  to  any  foct  is  that  due  diligence  is  requir- 
ed of  all  persons  fmncemed  in  a  transaction : 
but  to  invert  tlie  presumption  wonld  be  to . 
destroy  tbe  reason  for  it  by  rewarding  a  par- 
ty for  not  doing  ttiat  which  due  diligence 
would  have  required  him  to  do.  As  in  tbe  in- 
stant case,  so  far  as  the  record  ber^  dlscloe- 
es,  the  plaintiff  purchased  the  pr(^rt7  In 
question  without  any  examination  or  inquiry 
as  to  the  state  of  the  record  title,  and  with- 
out any  actual  reliance  upon  the  fact  which 
it  «vould  have  disclosed  had  such  examinatloD 
been  made.  To  Indulge  In  a  presumption  that 
he  did  these  things  would  be  to  substitute  the 
presumption  for  proofs,  which  It  was  his  duty 
and  fully  within  his  power  to  produce  if  they 
existed,  and,  If  they  did  not  exist,  to  permit 
the  presumption  to  furnish  the  foundation 
for  a  wrong.  We  find  no  merit,  therefore.  In 
thi^  contention  on  appellant's  behalf.  The 
foregoing  views  render  unnecessary  a  consid- 
eration of  tbe  question  argued  elaborately  In 
the  briefs  of  respective  counsel  as  to  whether 
the  subsequent  purchasers  and  incumbrancers 
under  the  trustees'  deed  from  McQuarrle 
were  bona  fide  purchasers  and  incumbrancers 
so  as  not  to  be  effected  by  the  equity  asserted 
by  the  plaintiff  in  this  action. 

The  judgment  is  affirmed. 


We  concur:  ANGELLOTTI,  0.  J.;  SHAW, 
X;  WMUB,  X;  MBLYIN,  J.;  YICTOR 
a  SHAW,  Judge  pro  t^. 


a7S  Cal.  ») 

SOUTHERN  PAC.  CO.  v.  INDUSTRIAL 
AGO.  COMMISSION.    (S.  F.  8583.) 

(Supreme  Court  of  California.   March  25, 1918. 
Rehearing  Denied  April  24,  1918.) 

1.  CouBTS  «=»97f5)  —  Decisions  or  Unitid 
States  Coubts— Fidbbal  £Hn,oTZBa'  Lu- 
BiLiTT  Act. 
On  question  whether  employment  falls  with- 
in scope  of  Employers'  Liability  Act  April  22, 
1908.  e.  149.  35  Stat  65  (U.  S.  Comp.  St.  1910. 
K  8657-8665),  the  court  must  give  controlling 
force  to  the  decisions  of  the  United  States 
coarta. 


^^Yat  otber  caaes  set  Baia*  topic  ud  KBY -NUMBER  In  «U  Key- Numbered  Dlcetto  and  IndaxM 
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2.  CouifZBCB  «=s>27(5)— Fedebal  Ehflotebs' 
Liability  Act  —  Chabacter  op  Eiiplot- 
mknt— "iwtebbtatb  commbbck." 
A  serrant  m1ur«d<  while  working  on  main 
power  line  carrying  alternating  current  to  eub- 
stations,  which  converted  it  to  direct  current 
for  operating  cars  in  interstate  commerce,  was 
not' injured  in  interstate  commerce;   bis  «m- 
plofmeat  being  too  remote. 

[Ed.  Note.— For  other  definitions,  see  Worda 
and  Phrases,  First  and  Second  Series,  Inter- 
state Commerce.] 

Wilbur  and  Melvin,  JJ.,  dissenting. 

In  Bank.  Application  by  the  dependents 
of  WUllam  T.  Butler  for  workmen's  compen- 
sation. Opposed  by  the  Southern  Pacific 
Company,  employer.  On  petition  of  the  em- 
ployer for  a  writ  of  review,  to  review  award 
of  the  Industrial  Accident  Commission  in 
favor  of  the  dependents.    Award,  affirmed. 

A.  L.  dark  and  Henley  O.  Bootb,  both  qt 
San  FraDClsco.  tor  petitioner.  Christopher 
H.  Bradley,  ot  San  FnaAaCo,  for  respondent 

SLOSS,  J.  The  Industrial  Acdde&t  Com- 
mlaslcm  made  an  award  In  £BTor  of  the  de- 
pmdents  of  Wllliara  T.  Bvtler,  who  was  kill- 
ed while  working  as  an  electric  lineman  In 
the  employ  of  petitioner,  Southern  Padflc 
Company.  Said  cmnpany  t^ieratea  a  systeip  of 
electric  railway  lines  In  Alameda  county; 
Its  cars  b^ng  used  in  both  Intrastate  and  in- 
terstate commerce.  For  the  graieration  of 
electric  power  the  company  maintains  at 
Frultvale  a  main  power  house,  whence  an 
alteroating  current  of  high  voltage  is  trans- 
mitted through  a  main  power  line  to  substa- 
tions. At  the  substations  the  cnrrent  passes 
throngl)  converters  and  transformers  which 
convert  It  to  a  direct  current  and  reduce  its 
voltage.  The  direct  current,  thus  reduced, 
passes  to  the  trolley  wires,  and  team  thm  to 
the  motors  on  the  cars.  When  Butler  ans- 
talned  the  fatal  Injury,  which  was  caused  by 
an  electric  shock,  he  was  engaged  In  wiping 
insulators  on  the  main  power  line  between 
the  I^uitvale  power  house  and  Oie  substa< 
tions. 

This  writ  of  review  was  issued  to  test 
the  validity  of  the  employer^  claim  that  the 
commission  was  without  Jurisdiction  to  make 
an  award,  for  the  reason  that  Butler  was  en- 
gaged in  Werstate  commerce,  within  the  pur- 
view of  the  act  of  Congress  of  April  22, 1908. 
In  its  findings  the  commission,  after  setting 
forth  In  some  detail  the  circumstances  sur- 
rounding the  employe's  injury,  declares: 

"That  while  said  employ^  was  working  as 
aforesaid  octween  said  power  house  and  said 
substation,  the  electricity  which  caused  said 
electric  shock  had  not  reached  its  point  of  dis- 
tribution to  said  electi-ic  cars,  and  he  was  em- 
ployed in  -work  preliminary  to  the  rmining  of 
said  electric  cars,  and  that  therefore  be  was  not 
employed  in  interstate  commerce." 

[1]  Upon  the  question  whether  a  given  em- 
ployment falls  within  the  scope  of  the  fed- 
eral act,  we  must  look  to  the  decisions  of  the 
(t>urts  of  the  United  States  as  of  controlling 


force.  In  Shanks  v.  Del.,  Li  &  W.  R,  B.  Co^ 
239  U.  S.  55«,  36  Sup.  Ct.  18S,  60  L.  Ed.  436, 
I*  R.  A.  1916C,  797,  the  court  said: 

"The  true  test  of  employment  in  sach  com- 
merce in  the  sense  intended  is:  Was  the  em- 
ploy^  at  the  time  of  the  injury  engaged  in  in- 
terstate transportatioa  or  in  work  so  closely 
related  to  it  aa  to  be  practically  a  part  of  it?** 

Tlie  c<Mnmlsd(»i  was,  no  doubt,  seeking  to 
apply  tUs  test,  and  we  take  it  Out  the  word 
"preliminary,**  though  perhaps  not  an  alto- 
gether an>roi^ate  term,  was  used  by  it  in 
Its  finding  to  expteBB  the  idea  tliat  the  work 
in  which  Butter  mm  en^ged  was  not  so 
closely  related  to  Interstate  transportadoo 
as  to  be  a  part  ot  It. 

The  opinion  in  the  Shanks  Case  refers  to  a 
numbo-  ot  earlier  cases  in  which,  upon  vary- 
iiq;  facts,  the  federal  statute  had  beai  held 
to  be  aiqplieable  or  inapplicable.  Upon  exam- 
ination of  these  decisions  it  will  be  found 
that  each  oue  turned  upon  (die  peculiar  facts 
ot  the  empli^ent  in  question.  It  may  be 
said,  however,  tliat  the  dedslye  consideration 
is  fttwi^  the  closeness  or  remoteness  of  the 
particular  work,  as  rdated  to  Interstate  trans- 
portation. In  this  court  it  has  beat  held  ttiat 
a  mechanic  en^iged  in  repairing  a  switch 
engine  whldi  was  used  In  the  transporta* 
tlon  of  commerce,  interstate  and  intrastate, 
was  engaged  in  Interstate  commerce  within 
the  meaning  of  the  act  (Southern  Faa  Co.  v. 
PlllsbniT*  170  Oal.  782,  151  Paa  277,  L.  B. 
A.  1916Bf  910) ;  that  a  watdiman  on  a  main 
steam  line  was  «igaged  In  lnt«vtate  com- 
merce (Southern  Pae.  Go.  t.  Industrial  Acc; 
Com.,  174  Cal.  8, 161  Pac  1139.  U  R.  A.  1917E, 
262) ;  as  was  a  lineman  who  was  runoving 
a  telephone- wire  wblcAi  had  fallen  on  the 
tnriiley  wire  ot  the  same  lines  Invidved  in 
this  proceeding  (Southern  Pac.  Co.  v.  Indns- 
trial  Ac&  Com.,  174  CaL  19,  161  Pac  U48). 

In  C,  B.  &  Q.  R.  B.  Cow  V.  Hkuiington, 
241  n.  «.  177.  8«  Sup.  OL  517,  00  U  Ed. 
941,  the  Siqaretne  Oonrt  of  the  United  States 
had  occasion  to  consider  a  state  of  facte  more 
ciosely  analogous  to  .the  situation  here  pre- 
sented. The  injured  employe  was  a  member 
of  a  switching  crew  which  was  engaged  in 
switching  cars  of  coal  belonging  to  the  rail- 
road company.  The  coal  was  being  switched 
to  a  shed,  where  It  was  to  be  placed  In  bios 
and  chutes,  and  supplied  as  needed  to  loco- 
motives engaged  in  Interstate  as  well  as  in- 
trastate transportation.  It  was  held  that  the 
federal  Employers'  Liability  Act  was  not  ap- 
plicable. Applying  the  test  laid  down  in  the 
Shanks  Case,  the  court  said  that: 

"Manifestly  there  was  no  snch  cIok  or  direct 
relation  to  interstate  transportation  in  the 

taking  of  the  coal  to  the  coal  chutes.  This  was 
DOthing  more  than  the  patting  of  the  coal  sup- 
ply in  a  convenient  place  from  which  it  coald 
be  taken  aa  required  for  uae." 

[2]  The  reasoning  Is  apt  here.  The  coal  was 
essential  to  the  production  of  motive  power 

for  the  locomotives,  Just  as,  In  this  case. 


«;3Fo.-  other  cases  see  wm«  toptc  and  KEY-NUMBER  In  all  Key-Numbered  Dlieata  and  Indent 
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the  electric  current  was  necessary  to  move 
petitioner's  cars.  Bnt  In  moving  the  coal  to 
the  shed  Barrin^on  was  engaged  in  a  work 
which  was  at  least  one  step  removed  from 
the  actual  furnishing  of  the  coal  to  the  en- 
gines, and  this  precluded  that  close  relation 
of  his  work  to  interstate  commerce  which 
would  bring  him  within  the  scope  of  the  fed- 
eral act.  60  In  this  case  Butler  was  working 
on  the  part  of  the  line  between  the  main 
power  house  and  a  substation.  The  current 
was  still  to  pass  through  the  transformers 
and  converters,  and  be  so  converted  and  re- 
duced as  to  be  suitable  for  use  in  propelling 
the  cars.  The  test  of  remoteness  seems  as 
applicable  in  the  one  case  as  in  the  other. 
It  is  true,  as  petitioner  claims,  that  the 
electric  current,  once  It  is  generated  at  the 
main  power  house,  passes  along  the  main 
power  line,  to  and  through  the  converters 
and  transformers  in  the  substations,  and  to 
the  trolley  wires,  without  Interruption,  and 
without  storage.  No  doubt,  too,  a  break  In 
that  current  at  any  point,  however  remote 
from  the  lines  of  track,  would  Immediately 
stop  the  progress  of  all  cars  then  moving. 
But  we  think  the  decisive  factor  In  the  case 
is  not  to  be  sous^t  in  these  characteristics 
of  electric  energy.  As  the  Snpreme  Court  of 
the  United  States  saya: 

"Hie  federal  act  speaks  of  interstate  com- 
merce in  a  practical  sense  suited  to  the  occa- 
sion." Shanks  v.  Del..  Lack.  &  West.  R.  R., 
supra ;  O.,  B.  A  Q.  R.  R.  v.  Harrlnston,  supra. 

Viewing  the  queatloD  before  us  In  this 
light,  we  think  the  answer  to  it  should  be  the 
same  as  that  given  in  the  Harrlngtcm  Case. 
The  main  power  line  is  not  part  and  parcel 
of  the  railroad  or  Its  equipment,  in  the 
same  sense  as  the  roadbed  or  the  trolley 
line.  It  Is  an  instrumentality  by  means  of 
which  something  necessary  for  the  operation 
of  the  cars  Is  brought  to  a  point  where  it 
can  be  usefully  applied.  Its  purpose  Is  sim- 
ply to  get  to  the  road  the  necessary  power  to 
operate  cars  thereon — the  same  purpose  serv- 
ed by  wagons  or  cars  laden  with  coal  to  be 
carried  to  the  road  for  the  operation  of  Its 
locomotives.  Even  though  the  power  flows 
without  interruption  from  the  power  house 
to  the  trolley  lines,  It  still  remains  that  all 
that  the  main  Une  does,  and  all  that  those 
engaged  in  keeping  It  in  order  do.  Is  to  assist 
in  putting  on  to  the  trolley  line  the  necessary 
power  to  be  used  by  the  operatives  of  the 
road  as  desired,  or,  to  paraphrase  the  lan- 
guage already  quoted  from  the  Harrington 
Case,  "putting  the  electric  power  [coal  sup- 
ply] in  a  cmvenient  place  from  which  it 
conid  be  taken  as  required  for  use." 

We  think,  therefore,  that  the  commission 
was  justifled  in  exercising  Jurisdiction. 

The  award  Is  affirmed. 

We  concur:  ANGBLLOTTI,  C.  J.;  VIO- 
TOR  E.  SHAW,  Judge  pro  tem ;  RICHARDS, 
Judge  pro  tem. 

mp.-68 


WnCBUR,  J.  I  dissent  Tte  test  is  stated 
by. the  Supreme  Court  of  the  United  States 
to  be: 

"Was  the  employfi  at  the  time  of  the  injury 
engai^ed  in  interstate  transportation,  or  in  work 
so  closely  related  to  it  as  to  be  practically  a 
part  of  it?" 

The  deceased  was  engaged  in  working  upon 
an  tnsnlator  that  supported  a  wire  that  was 
actually  in  use  In  moving  trains  engaged  in 
interstate  cmnmerce,  and  was  killed  by  a  fall 
resulting  tran  a  shock  caused  1^  an  escape 
of  some  of  the  electric  cnrroit  so  used.  His 
cmmectlon  with  tlie  actual  movements  ot 
trains  was  so  direct  that  had  all  the  current 
shortdrcuited  through  his  body  its  ^ect  on 
the  trains  in  motion  would  have  been  Instan- 
taneous. 

The  ^ectridty  In  qnestloo  was  generated 
-at  a  steam-generating  plant  at  Fmitvale. 
TtiBt  steam  plant  was  just  as  truly  (^rating 
the  moving  cars  ar  though  the  steam  had 
been  generated  in  a  locomotive  attaidied  to 
the  train.  The  dectric  transmission  line  was 
merely  a  means  of  conducting  that  power  to 
the  train,  and  in  no  sense  differs  In  legal 
contemplation  from  the  system  of  transn^s- 
sion  <rf  power  by  cable  to  the  cars  of  a  cable 
railroad.  It  is  merely  a  means  to  an  end; 
an  instrumentality  for  moving  Interstate 
commerce;  a  method  of  applying  the  poten- 
tial energy  of  coal  and  fuel  oil  to  the  move- 
ment of  a  train.  The  Instant  the  potential 
energy  was  converted  into  kinetic  energy  it 
became  the  proximate  cause  of  train  move- 
ment, and  the  instmoientalitles  used  In  ap- 
plying it  to  the  interstate  commerce  is  as 
much  a  part  of  the  system  of  transportation 
as  the  car  in  which  the  passenger  or  freight 
rides.  The  intimate  connection  with  the  ac- 
tual movement  of  trains  is  shown  by  the  fact 
that  the  Instant  the  power  plant  ceases  to 
operate,  or  the  transmission  wire  breaks, 
the  car  upon  the  railroad  track,  whether  It  bo 
10  miles  or  500  miles  away,  immediately  stops. 
The  fact  that  in  transmitting  this  power  It 
passes  through  what  is  known  as  transform- 
ing stations  has  no  significance  whatever. 
It  must  be  conceded  that  distance  is  not  a 
factor  In  the  determination  of  the  qnestltm 
whether  or  not  a  person  Is  engaged  in  In- 
terstate commerce.  For  instance,  no  one 
would  doubt  that  if  a  train  despatcher  on 
Eiffel  Tower,  Paris,  operated  trains  on  an  in- 
terstate railroad  In  Oallfomla  from  there, 
he  would  be  engaged  In  Interstate  commerce. 
The  question  of  the  method  of  the  transmis- 
sion of  his  orders  would  likewise  be  Immate- 
rial. He  might  use  wireless  across  the  Atlan- 
tic Ocean,  a  telegraph  wire  from  New  Torlc 
to  San  SYancIsco,  and  a  telephone  from  San 
Francisco  to  the  station  agent,  who  writes 
the  message  and  hands  It  to  the  conductor. 
It  would  make  no  difference  If  the  message 
was  originally  written  and  transmitted  In 
French  and  was  afterwards  translated  Into 
English.  It  is  obvious  that  the  true  question 
Is:  "Were  the  messages  that  were  sent  by 
the  train  despatcher  obeyed  by  the  train 
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cren-s  In  operatiDg  tbelr  trains?"  So  the 
question  bere  is:  "Was  the  power  pasdng 
along  the  power  line  the  proximate  cause  of 
the  motion  of  the  tralnsr*  If  so,  those  en- 
gaged In  Iterating  or  malntal&lng  the  de- 
vices by  which  the  power  is  transmitted 
woald,  upon  the  prindple  above  stated,  be 
engaged  in  interstate  commerce.  That  this 
power  |80  transmitted  was  the  i»vztoate 
cause  of  the  movement  of  the  trains  would 
seem  to  be  conclusively  answered  in  the  af- 
flrmative  by  the  fact  that  any  break  in  the 
power  line  instantaneously  affects  the  moving 
trains.  The  tranrforming  stationB  referred 
to  in  the  majortty  opinion  are  merely  a 
means  to  an  aid,  viz.  the  transmission  of  the 
power  from  the  steam  plant  to  the  train.  The 
fireman  in  the  generating  plant  Is  as  truly 
engaged  In  moving  Interstate  commerce  as  is 
the  fireman  of  a  locomotive  hauling  such 
commerce.  In  each  ca§e  the  fireman  is  put- 
ting into  the  firebox  potential  energy  to  the 
form  of  coal  or  oil.  That  energy  before  It  Is 
applied  to  the  cars  must  first  be  converted 
Into  heat,  a  form  of  kinetic  energy,  and  then 
from  heat  Into  train  motion.  The  fact  Is  that 
both  are  actually  engaged  In  moving  the 
train  by  the  process  of  converting  the  poten- 
tial energy  stored  In  coal  or  oil  Into  the 
movement  of  a  train.  If  there  were  some 
process  Involved  In  the  scheme  of  electrical 
transmission  of  power  similar  to  the  storage 
of  coal.  In  other  words,  If  the  electricity  was 
stored  in  one  place,  as  oil  or  coal  may  be 
stored,  and  thus  reconverted  into  potential 
energy,  and  then  used  out  of  the  etonige  bat- 
teries, as  in  the  case  of  an  electric  automo- 
bile, the  situation  might  be  analogous  to  that 
referred  to  In  C,  B.  &  Q.  R.  R.  v.  Harrington, 
241  U.  S.  177,  36  Sup.  Ct  517,  60  L.  Ed.  Wl, 
bat  under  the  agreed  facts  there  Is  no  storage 
whatever.  This  case  cannot  be  distinguished 
In  principle  from  the  case  of  Southern  Pacif- 
ic Co.  V.  Industrial  Accident  Com.,  174  Cal. 
8.  un  Pac.  1139,  U  R.  A.  1017E,  262,  where 
a  lineman  was  hilled  nhlie  engaged  In  re- 
moving a  telephone  wire  which  had  fallen  on 
a  "trolley  wire  of  the  same  line  Involved  In 
this  proceeding."  The  power  transmission 
line  was  but  an  extension  of  the  trolley  wire, 
as  much  a  part  of  the 'system  as  feed  wires 
along  the  track,  or  the  span  wires  aopportlug 
the  trolley  wires. 

I  concur:  MBLTIN,  X 

(36  Cal.  App.  319)  "* 

Ex  parte  JOHNSON.    (Or.  592.) 

(District  court  of  Appeal,  Second  District,  Cali- 
fornia.  Feb.  19.  19ia) 

1.  Infants  «=»ie-^nvENiLK  DBLnrQUEnoT— 
Juvenile  Coubt  La.w— Pbobationabt  Com- 
mitment. 

The  juvenile  court  law,  in  case  of  an  ordi- 
nary criminal  information,  permits  the  superior 
court  to  make  a  probationary  commitment  of  a 


minor  to  the  custody  of  a  parent,  guardian,  pro- 
bation officer,  or  a  state  school,  leaving  in  the 
court  the  right  to  change  or  modif.v  its  judg- 
ment at  any  time  during  the  probationary  term. 

2.  Infants  «=3»16— Juvinie^  Delinqttenct 
—Juvenile  Coubt  Law— Pbeston  iiCuooL 
or  Industbt, 

The  juvenile  court  law  does  not  take  away 
from  the  board  of  trustees  of  the  Preston  Scbnol 
of  Industry  the  right  to  allow  paroles  or  make 
discharges  of  inmates. 

3.  Infants  ^al6— Jdvehils  DELiNquEircr 
—Commitment  to  School  or  Industbt— 
DisciiABOE— Statutes. 

Under  the  juvenile  court  law  (Stats.  1915, 
p.  1225)  S  9,  providing  that  any  order  made  by 
the  court  In  cane  of  any  person  subject  to  its 
jurisdiction  under  the  act  may  be  changed, 
modified,  or  set  aside,  provided  that  nothing  in 
the  act  shall  be  deemed  to  interfere  with  the 
system  of  partde  and  discharge  provided  by  law 
or  by  rule  of  the  board  of  trustees  of  the  Pres- 
ton School  of  Industry,  in  view  of  section  17 
of  the  act  providing  for  the  establishment  of  the 
Preston  School  of  Industry  (St  1889.  p.  100, 
as  amended  by  St.  1898,  p.  39.  St  1909.  p.  964. 
and  St  1916,  p.  849),  providing  It  shall  be  law- 
ful for  the  board  of  trustees  to  give  an  honor- 
able dismissal  to  any  inmate,  who  shall  there- 
after be  released  from  all  penalties  and  dis- 
abilities resulting  from  the  offenses  and  crimes 
for  which  he  was  committed,  and  that  the 
magistrate  or  court  shall  thereupon  dbmiss  the 
accusation  i>endin^  against  the  discharged  in- 
mate, where  a  minor  charged  with  grand  lar- 
ceny was  convicted  and  committed  to  the  Pres- 
ton School  of  Industry  "until  he  reaches  the  age 
of  2l  years,  unless  sooner  discharged  by  law." 
with  an  order  that  he  should  not  be  released 
except  by  order  of  court  but  should  be  returned 
to  court  on  attaining  His  majority,  and  nuch 
minor  was  honorably  discharged  by  the  trustees 
of  the  school  of  Industry,  and  given  a  certificate 
thereof,  he  was  released  from  all  penalties  and 
disabilities  resulting  from  the  offenses  for  wbl(A 
he  was  committed,  and  entitled  to  discbarge 
from  the  custody  of  the  sheriff  who  had  rear- 
rested him,  the  court  assuming  jurisdiction  on 
the  ground  that  It  had  be«i  retained  under  the 
commitment  issued  to  the  sdiool  of  indostry. 

In  the  matter  of  the  application  ct  "LeMe 
Johnson  for  writ  of  habeas  corpus.  Petition- 
er ordered  dlschai^ed  f^m  custody. 

Arthur  B.  T.  Chapman,  of  Los  Angeles, 
for  petitioner.  Thomas  Lee  Woolwine.  Dist 
Atty.,  and  Wm.  J.  Clark,  Deputy  Diat.  Atty., 
both  of  Los  Angeles,  tor  re^ndent 

JAMES,  J.  Habeas  cofpna  Petitioner 
seeks  to  secure  his  discharge  from  the  cus- 
tody of  the  sheriff  of  Los  Angeles  county.  In 
July,  1916,  petitioner  was  convicted  before  a 
Jury  of  the  crime  of  grand  larceny.  The  court 
determined  his  age  at  that  time  to  be  19  years, 
and  that  he  was  a  fit  subject  for  commitment 
to  the  Preston  School  of  Industry.  The  fol- 
lowing judgment  was  then  entered: 

"It  is  ordered  that  the  said  Leslie  Johnson  be 
and  he  is  hereby  committed  to  the  said  Preston 
School  of  Industry,  at  lose,  CaU  until  he- readi- 
es the  age  of  21  years,  unless  sooner  discharged 
by  law,  provided,  however,  the  said  minor  is  not 
to  be  released  or  discharged  except  by  order  of 
this  court  first  bad  and  obtained,  but  to  be  re- 
turned to  coort  upon  attaining  majority.** 

On  January  6,  1918,  the  authorities  at  the 
scliool  of  industry  to  wlilch  petltitmer  was 
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cfxninitted  gave  talm  an  bonorable  discharge, 
cerUflcate  of  which  has  been  here  exUMted. 
rthereafter.  upon  petltl(mer*s  return  to  liOS 
Angeles  coun^,  he  was  rearrested,  the  coart 
assuming  Jnrlsdlctlon  on  tlie  ground  that 
snch  JnrisdlctiMi  had  been  retained  nnder  the 
commitment  theretofore  Issued  to  the  Preston 
school.  Thereafter  the  court  made  its  order 
determining  that  petitioner  bad  violated 
conditions  of  his  probation,  and  thereupon 
sentence  was  imposed  that  petitioner  be  Im- 
prisoned In  the  state  prison  tor  not  less  than 
one  nor  more  than  10  years. 

[1-31  It  la  first  contended  In  behalf  of  pe- 
titioner that,  as  petitioner  was  regularly 
tried  and  convicted  nnder  an  ordinary 
criminal  Information,  when  the  court  de- 
termined that  he  should  be  committed  to 
the  school  of  industry  it  exhausted  Its 
right  of  control  of  the  minor.  Under  the 
express  terms  of  the  act  (Stats.  1889,  p. 
100,  as  amended  Stats.  18^,  p.  89,  as  amend- 
ed Stats.  1909,  p.  9B4,  as  amended  Stats. 
1915,  p.  849),  this  conclusion  would  seem 
to  follow.  However,  counsel  for  respondent 
sheriCF  contends  that  the  Juvenile  court 
law  permits  the  superior  court  In  sacb  a 
case  to  make  probationary  commitment, 
leaving  in  the  court  the  right  to  change  or 
modify  Its  Judgment  at  any  time  during  the 
probationary  term.  Such  undoubtedly  is  the 
condition,  of  the  law  respecting  ordinary 
proceedings  under  the  Juvenile  act  Acting 
under  the  authority  of  that  law,  the  superior 
court  In  proper  cases  has  the  right  to  repose 
the  custody  of  a  minor  during  the  probation- 
ary period  In  the  parent  or  guardian  or  pro- 
bation officer  or  to  commit  such  minor  to  a 
state  school.  Stats.  1016,  p.  1225.  Section  25 
of  the  act  provides  that  its  provisions  shall 
supersede  the  provisions  of  the  act  relating 
to  the  Preston  School  of  Industry  as  to  the 
"mode  of  commitments"  to  that  institution. 
However,  there  Is  another  provision  impor- 
tant to  be  considered,  and  that  is  found  in 
section  9  of  the  same  law.  It  Is  as  follows: 
"Any  order  made  by  the  conrt  in  case  of  any 
person  subject  to  the  jarisdiction  of  the  court 
under  the  provisions  of  any  of  subdivisiooB  one 
to  thirteen  inclusive  of  section  one  of  this  act 
may  at  any  time  be  changed,  modified  or  eet 
aside  as  to  the  judge  may  seem  meet  end  prop- 
er ;  provided,  however,  that  nothing  In  this  act 
contained  ehall  be  deemed  to  interfere  with  the 
system  of  parole  and  discharge  that  is  now  or 
may  hereafter  be  provided  by  law,  or  by  rule  of 
the  board  of  trnstees  of  the  Whittier  State 
School,  tlie  Preston  School  of  Industry  or  the 
California  School  for  Girls,  or  any  eimilar  state 
institution  or  institutions,  respectively,  for  the 
parole  and  discharge  of  wards  of  the  juvenile 
court  committed  to  the  said  schools  or  to  any 
similar  state  institutions  hereafter  created,  or 
with  the  management  of  the  said  schools,  save 
that  the  court  committing  a  ward  to  any  of  said 
schools  may  thereafter  change,  modify  or  set 
aside  said  order  of  commitment  upon  ten  days' 
notice  of  the  hearing  of  the  application  therefor 
being  served  by  United  States  mail  upon  the  su- 
perintendent of  the  said  school  to  which  said 
person  bas  previously  been  committed,  and  pro- 
viding that  the  court  shall  not  then  change,  mod- 
ify or  set  aside  said  order  without  due  omudd- 


eration  of  the  effect  hereof  upon  the  disciplme 
and  parole  system  of  said  school  or  institution." 

An  express  ctmdltlon  of  Uils  subdivlsloD  is 
that  nothing  In  the  act  shall  be  deemed  to  in- 
terfere with  Q»  ^stem  ot  parole  and  dis- 
tjharge  Qiat  may  be  provided  by  law  or  rule 
of  the  board  of  trustees  of  the  school  of  in- 
dustry. There  Is  the  proviso  that  the  court 
may  change  and  modify  its  order  of  ccan- 
mltment  npon  peax  day's  notice  to  be  given  to 
the  superintendent  of  the  sdiool.  The  latter 
conditl<Mi  of  course  pr«uK)0Be8  that  at  the 
time  such  modification  is  sought  to  be  made 
the  person  affected  has  not  been  theretofore 
discharged  from  the  Institution.  Conceding, 
as  we  must,  then,  that  the  Juvenile  court  law 
does  not  take  away  from  the  board  of  trus- 
tees of  the  sdiool  of  Industry  the  right  to  al- 
low paroles  or  make  dlscfaarges  of  Inmates, 
we  have  to  examine  the  law  creating  the 
school  and  providing  tar  the  authority  glvoi 
respecUng  paroles  and  dlsdiarges  ther^rom. 
Section  17  of  the  act  providing  for  the  es- 
tabUshm^t  of  the  Preston  School  of  Indus* 
try  (hereinbefore  referred  to)  provides  as  fol- 
lows: 

"It  shall  be  lawful  for  the  board,  whenever  it 
may  deem  any  inmate  of  said  institution  to  have 
been  so  far  reformed  as  to  justify  his  discharge, 
to  give  him  an  honorable  dismissal,  and  to  cause 
an  eatej  of  the  reasons  for  such  dtemlssal  to  be 
made  in  the  book  ot  records  in^ared  for  that 
purpose.  All  persons  thus  honorably  dismissed, 
and  all  those  who  shall  have  served  the  full  term 
of  their  respective  sentences,  shall  thereafter  be 
released  trma  all  penalties  and  disabiUties  re- 
sulting from  the  offenses  or  crimes  for  which 
they  were  committed.  Upon  the  final  discharge 
of  any  inmate,  as  in  this  section  provided,  the 
supenntendent  shall  immediately  certify  such 
discharge  In  writing,  and  shall  transmit  tiie  cer- 
tificate to  the  magistrate  or  court  by  which  such 
inmate  or  boy  was  committed.  Said  magistrate 
or  court  shall  thereupon  diemisg  the  accusation 
and  the  action  pending  against  said  person." 

At  the  time  this  petitioner  received  his  dis- 
charge from  the  school  no  change  had  been 
made  pursuant  to  the  provisions  of  the  Ju- 
venile court  law  in  the  order  of  commitment. 
That  order  of  commitment  was  that  the  mi- 
nor be  there  committed  "until  he  reaches  the 
age  of  21  years,  unless  sooner  discharged  by 
law."  Under  the  terms  of  the  Juvenile  court 
law  there  was  reserved  to  the  board  of  trus- 
tees of  the  institution  mentioned  the  right  to 
parole  petitioner  or  give  him  a  discharge 
from  the  Institution.  This  right  we  think 
could  not  be  affected  by  the  conditional  order 
made  In  the  Judgment  to  the  further  effect 
that  the  minor  should  not  be  released  except 
by  order  of  court,  but  should  be  returned  to 
court  upon  attaining  majority.  If  the  board 
of  trustees  had  the  right  to  make  the  dis- 
charge as  they  did,  then  the  discharge 
must  be  given  the  full  effect  provided  to 
be  given  to  it  by  the  act,  to  wit,  it  released 
the  petitioner  from  all  penalties  and  dis- 
abilities resulting  from  the  offense  for  which 
he  was  conmiited.  This  being  true,  it  follows 
that  petitioner  is  entitled  to  the  relief  sought 
under  the  writ. 
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It  is  ordered  tbat  petitioner  be  and  be  1b 
discbarged  from  the  custody  of  the  iherlff  of 
Los  Aoseles  county. 

We  concur:  CONSEX.  P.  J.;  WOBKS, 
Judge  pro  tern. 

<36  Cal.  App.  275) 

STINNETT  T.  SUPERIOR  COtJRT  IN  AND 
FOR  MERCED  COUNTY  et  al. 
(Civ.  1824.) 

(District  Coort  of  Appaal,  Third  DUtrict,  OaU- 
fomia.  Feb.15, 19ia) 

1.  Niw  Trial  ^183(2),  170,  171— EmcT— 

AUENDUBNT. 

Where  defendant's  motion  for  new  trial 
was  granted,  the  Judgment  was  in  effect  set 
aside,  and  the  conrt  could  then  allow  an  amend- 
ment to  the  cross-complaint,  bear  the  case,  make 
GndingB,  snd  enter  judgment  thereon. 

2.  Cebtiobabi  4=95(1)  —  Right  to  Buiedt  — 
ExiBTGRCE  or  Otheb  Rehkoibb. 

Where  plaintiff  had  decree  for  dirorce  and 
defendaDt's  motion  for  new  trial  was  granted 
and  thereafter  be  was  ftranted  a  divorce,  plain- 
tiff had  the  right  to  appeal  from  the  second 
judgment  and  to  review  <a  the  proceedings  sub- 
sequent to  the  judinnent  in  her  favor,  which  was 
a  plain,  speedy,  and  adequate  remedy,  which, 
under  Code  Civ.  Proc.  1 1068.  precluded  a  right 
to  writ  of  review. 

Writ  of  Review  to  Superior  Court,  Merced 
County;  E.  N.  Rector,  Judge. 

PetltioQ  by  Florence  Elliot  Stinnett  against 
the  Superior  Court  of  Merced  County  and  the 
Judge  thereof  to  review  a  Judgment  of  such 
oonrt  Id  sn  aetloo  by  petttioner  against 
George  Stinnett   Writ  denied. 

Terry  W.  Ward,  of  fiui  Frandscob  for  peti- 
tioner. 

PER  CURIAM.  Thl£  is  a  proceeding  for 
a  writ  of  review.  It  appears  by  the  petition 
that  petitioner  brought  ah  action  against 
George  Stinnett,  her  husband,  tor  a  divorce. 
On  October  9,  1917,  defendant  In  that  action 
filed  answer  and  cross-complaint  On  October 
22,  1917,  plaintiff  in  the  action  filed  her  an- 
swer to  said  cross-complaint,  and  on  Novem- 
ber 2, 1917,  the  cause  was  tried  and  submitted 
to  the  court  for  decision.  On  November  15, 
1917,  the  court  signed  findings  and  conclu- 
sions of  law  and  on  the  same  day  entered 
Judgment,  awarding  a  divorce  to  defendant 
in  the  action  and  on  the  same  day  plaintiff 
in  the  action  served  and  filed  ber  notice  of 
intention  to  move  for  a  new  trial.  On  No- 
vember 24,  1917,  defendant  served  and  filed 
notice  of  Intention  to  move  for  a  new  trial 
on  certain  stated  special  Issues,  to  wit,  wheth- 
er or  not  at  the  commencement  of  the  action 
plaintiff  was  a  resident  of  Merced  county  and 
had  been  such  resident  for  one  year  contin- 
uously preceding  the  commencement  of  the 
action,  and  whether  or  not  plaintiff  Is  the 
wife  of  said  defendnnt,  and  that  said  motion 
will  be  made  on  the  ground  that  the  conrt 
made  no  findings  on  said  issues.  On  Novem- 
ber 26,  1917,  Hie  court  made  an  order  grant- 


ing defendant's  motion  for  a  new  trial  on 
said  special  Issues  and  denied  plaintiff's  mo- 
tion for  a  new  trial. 

On  December  7, 1917,  plaintiff  In  the  action 
filed  notice  of  appeal  "from  said  Judgment 
and  interlocutory  decree  of  divorce  made  and 
entered**  November  15,  1917,  "and  from  the 
whole  thereof  On  December  12,  1917,  de- 
fendant filed  motion  for  leave  to  file  amend- 
ment to  his  said  cross-compIalnt,  that  said 
plaintiff  was  at  the  commencement  of  the 
action  and  for  one  year  preceding  thereto  had 
been  and  was  such  resident  continuously,  and 
that  on  said  day  he  by  leave  of  court  filed  said 
amendment,  that  on  said  17th  day  of  Decem- 
ber, 1917,  the  court  "tried  the  special  or 
particular  Issues,"  hereinbefore  specified,  and 
received  evidence  in  proof  of  the  auctions . 
contained  in  the  amended  cross-complaint 
and  on  said  day  "and  before  the  trial  of  said 
particular  Issues,  your  petitioner,  acting 
through  her  attorney,  Terry  W.  Ward,  ob- 
jected to  said  court  proceeding  with  said 
trial,  or  proceeding  or  performing  any  fur- 
ther Judtdal  act  function,  or  action,  upon 
that  ground  that  petitioner,  had  on  the 
7th  day  of  December,  1917,  filed  her  no- 
tice of  appeal  from  the  Judgment  rendered 
in  said  action  on  the  15th  day  of  Novem- 
ber, 1917,  and  that  said  court  therefore  was 
without  Jarladic!ti<m  to  proceed  further  In 
said  action;  Chat  said  court  proceeded  to 
try  said  particular  Issues,  and  thereaftw 
on  tlie  16th  day  of  Janiuuy,  IfilS,  signed 
and  filed  its  findings  of  fact  and  concin- 
slooB  of  law,"  and  on  said  day  made  and  ot- 
tered Its  l&terlocatcH7  decree  awardli^  said 
Oeorge  Stinnett  his  decree  of  dlTMtie  from 
said  plaintiff.  It  is  alleged  that  the  oonrt 
was  without  Jailsdlctlott  to  render  said  Judg- 
ment and  decree  oa  the  ground  that  the 
court  had  no  Jurisdiction  "to  porfbrm  any 
Judicial  act  In  said  cause  ftom  and  after 
the  date  of  the  filing  of  petltioner*a  notice  of 
appeal  said  Judgment  and  decree  made 
and  entered  by  said  emirt  on  the  iSth  day 
of  November,  1017.** 

The  situation,  briefly,  Is  this:  Judgment 
was  entered;  both  parties  moved  for  a  new 
trial;  the  motion  was  denied  as  to  plaintiff 
and  was  granted  as  to  d^endant;  after  these 
orders  were  made,  plaintiff  gave  notice  of  ap> 
peal  from  the  Judgment;  shortly  thereafter 
defendant  by  leave  of  conrt,  filed  an  amend- 
ment to  his  cross-complaint  alleging  residenoe 
of  the  plaintiff,  and  the  conrt  over  plain- 
tiff's objection,  proceeded  to  take  evidence  up- 
on the  special  issue  referred  to  In  defendant's 
motion,  made  and  filed  findings  of  fact  and 
conclusions  of  law,  and  entered  Jodgmoit 
awarding  defendant  a  divorce.  The  question 
is:  Had  the  court  Jurisdiction  to  proceed  In 
the  case  after  notice  of  appeal  from  the  Judg- 
ment? 

If]  The  proceedings  for  a  new  trial  are  In- 
dependent and  ocdiateral  to  the  Judgment  for, 
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'imder  onr  system,  from  the  entry  of  the 
Terdlct  or  filing  of  the  findings  of  the  court, 
tbe  motion  for  new  trial  Is  a  Und  of  episode, 
or  In  a  certain  sense,  a  collateral  proceed- 
ing— a  proceeding  not  in  the  direct  line  of 
the  Judgment;  for  the  Judgment  may  be  at 
once  entered  and  even  executed,  while  a  mo- 
tion for  a  new  trial  is  pending  in  an  Inde- 
pendent line  of  proceeding,  which  ends  In  an 
order  reviewable  on  an  Independent  appeal" 
Sltanagel  v.  Delllnger.  38  GaL  278.  1 
Hayne  on  New  Trial  and  Appeal  (Revised 
Ed.)  p.  16. 

The  granting  of  defendant's  motion  for  a 
new  trial  had  the  effect  to  set  aside  the  Judg- 
ment and  the  court  had  the  power  thereafter 
to  allow  defendant's  proposed  amendment 
to  his  crosaKMHnplalnt  and  to  hear  and  deter- 
mine the  caMv  make  findings,  and  enter  Jodg- 
inent  thereon. 

{21  Farthermore.  plaintiff  had  her  ri^t  to 
appeal  from  this  second  Judgment  and  to 
move  for  a  new  trial  and  thus  bring  up  for 
review  these  later  proceedings.  This  right 
Aimlstaed  a  plain,  speedy,  and  adequate  rem- 
edy whlch^  under  the  statute.  pi:eblade8  her 
right  to  a  writ'oC  reriew.  Code  Civ.  Proa  | 

loes. 

For  the  foregobig  reasons,  the  writ  Is  de- 
nied. 

m  okL  Aw.  ac) 

DOWNEY  T.  CATASSO.   (dr.  2322.) 

(District  Coort  of  Appeal.  First  Dlitriot,  Oall- 
fiiniia.  Teh.  IS.  1918.) 

FUukDHvo  «=aie2(2)— DracuwOEB  —  iHDsn- 
Nimrsss  or  Gohfuikt. 

Where  cotnpleiot  did  not  reveal  whether 
the  muse  of  action  was  on  tbe  theory  that  the 
contract  involved  was  made  by  plaintiff  and  de- 
fendant as  members  of  an  existtnK  corporatlnD, 
or  was  oiade  after  diiwolntion  of  the  copartner- 
ship and  when  defendant  was  retiring  as  a 
atookbolder  of  the  corporation,  which  was 
created  to  take  over  the  copartnenhip,  demurrer 
waa  property  suatained. 

,  Appeal  from  Superior  Court,  Alameda 
County;  t.  W.  Harris,  Judge. 

Actlm  t^  J.  G.  Downey  against  I.  L.  Gav- 
asBa  Prom  a  Judgment  for  defendant,  plain- 
tiff appeals.  Affirmed. 

Edward  R.  Ellassen,  of  Oakland,  for  ai^ 
pellant.  H.  J.  Rutherford,  ot  Oakland,  tor 
respondent 

LENNON,  P.  J.  This  Is  an  appeal  from  a 
Judgment  entered  In  favor  of  the  defendant 
after  an  order  sustaining  a  demurrer  to  tbe 
plaintifTs  second  amended  complaint  without 
leave  to  further  amend.  The  demurrer  was 
grounded  upon  the  sufficiency  of  the  facts 
stated  to  constitute  a  cause  of  action  and  the 
uncertainty  and  unlntelllgibllity  of  the  aver- 
ments of  the  complaint. 

The  plaintiff's  complaint,  when  dlsentan- 
l^ed.  discloses  that  the  gist  of  the  plaintiff's 
grievance  arises  out  of  a  set  of  &ctB  whljA. 


concretely  stated  and  in  the  order  in  which 
they  are  rightly  related,  are  these:  On  and 
for  some  time  prior  to  tbe  2d  day  of  Janu- 
ary, 1913,  the  plaintiff  and  defendant  were 
copartners,  doing  bu&lness  In  the  city  of  Oak- 
land under  the  firm  name  of  the  "Downey- 
Cavasso  Glass  ^  Paint  Company."  On  thot 
date  the  plaintiff  and  defendant  caused  to  be 
created,  out  of  the  assets  of,  and  for  the  pur- 
pose of  enhancing  tbe  conduct  of,  the  busi- 
ness of  tbe  copartnership  a  corporation  un- 
der the  tormet  firm  name.  All  of  the  Issued 
corirarate  capital  stock,  save  one  share  re- 
served for  the  purpose  of  qualifying  the  nec- 
essary third  member  of  the  coriwrattw,  was 
owned  and  held  in  equal  shares  by  the  plain- 
tiff and  defendant  until  October  81,  1914, 
when  tbe  defendant  sold  all  of  bis  stock  in 
the  COTporatim  to  tha  idalntlff  for  a  consid- 
eratiOD  whidi,  in  part,  was  the  promise  and 
agreement  of  the  defendant,  expressed  In 
writing,  that  be  would  not,  for  a  period  of 
five  years  thereafter,  engage  In  business  in 
the  city  of  Oakland  in  competition  with 
either  the  plaintiff  or  the  corporation.  This 
agreement  was  violated  by  tbe  defendant  to 
the  plaintiff's  alleged  damage  In  the  sum  of 
$1,000.  Tbe  prayer  of  tbe  complaint  was 
for  Judgment  In  that  amount,  and  for  Injunc- 
tive relief. 

Tbe  complaint  Is,  beyond  doubt,  unintelligi- 
ble in  its  purported  statement  of  a  cause 
of  action,  because  It  cannot  be  ascertained 
therefrom,  with  any  degree  of  certainty, 
whether  the  plaintiff's  cause  of  action  pro- 
ceeded upon  the  theory  that  the  contract  in 
controversy  was  made  by  and  between  tbe 
plaintiff  and  the  defendant  as  members  of 
an  existing  corporation  which  was  about  to 
be  dissolved,  or  whether  It  was  made  some 
ten  mmiths  subsequent  to  the  dissolution  of 
tbe  copartnership  and  at  a  time  when  the  de- 
fendant was  retiring  as  a  stockholder  of 
the  corporation  which  was  created  for  the 
purpose  of  absorbing  and  conducting  the 
business  of  the  copartnership.  Upon  this 
ground  alone  the  demurrer  was  wdl  taken 
and  ri^tly  sustained,  evm  though  the  com. 
plaint  somewhere  within  its  averments  hazi- 
ly bints  at  a  cause  <tf  action  upon  the  theory 
cont^ed  for  by  counsel  tor  the  itlaintiff. 
Tic:  That  the  ptalntlff  and  defendant  by 
agreement  between  themselvei^  at  the  time 
of  and  sabeeqoent  to  the  creatitn  ot  tbe 
corporation,  continued  and  sustained  toward 
one  another  tbe  relation  of  copartners,  and 
that,  as  a  cmsequence,  tbe  cimtract  in  stdt, 
even  though  made  at  tbe  time  of  or  after  the 
corporate  absorption  of  tbe  copartnership 
assets,  is  not  controlled  by  tbe  statutory  in- 
hibition of  section  1673  of  tbe  CIvli  Code 
against  contracts  in  restraint  of  trade,  but 
falls  within  the  exception  thereto  provided 
by  section  1675  <rf  the  same  Code,  which  de- 
clares that: 
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"Partners  may,  apon  or  In  anticlpatioQ  of  a 
dissolntioD  of  tSe  partnerBbip,  i^ree  that  none 
of  tbem  will  carry  on  a  similar  buaineai  within 
the  same  city  or  town  where  the  partnership 
business  has  been  transacted,  or  within  a  speci- 
fled  part  thereof." 

Perhaps  If  it  had  uoequlvocally  appeared 
from  the  allegations  of  the  complaint  that 
the  plaintiff  and  defendant  had,  bj  agree- 
ment, express  or  Implied,  continued  their  re- 
lations as  copartners  in  <KmJunctlon  with 
their  relation  as  stockholders  of  the  corpora- 
tion, the  law  would  take  cognizance  of  such 
dnal  relattonshtp  and  deal  with  "the  par- 
ties In  the  light  of  their  agreement,  Indepeii< 
dently  of  Uieir  corporation"  (Shorb  t.  Beaa- 
drjr,  66  Cal.  446),  and  if.  In  fact,  such  had 
been  the  relationship  ot  the  parties,  to  plead 
It  with  perspicuity  would,  It  seems  to  us, 
have  been  a  very  simple  matter. 

Tlie  Judgment  is  aflSrmed. 

We  concur:  BEASLY,  Judge  pro  tem.; 
KERRIGAN.  J. 


m  CaL  App.  at) 

CALirORNIA  TROJAN  POWDER  CO.  T. 
OARNSBTetaL  (Oir.  1972.) 

CIMstrict  Court  of  Appeal,  Second  District,  Cal- 
ifornia. Feb.  18,  1918.) 

STATDTV8  «=3ll7(8>  —  Titus  —  IsnniNZTT 
AoAznsT  Mechanics'  Liens. 
The  title  of  St.  1897,  p.  202,  as  amended  by 
St  1911,  p.  14%  "an  act  to  secure  the  pay- 
ment of  claims  of  materialmeD,  mechanics  and 
laborers  employed  by  contractors  upon  state, 
municipal  or  other  public  work,"  is,  nnder. 
Cmst:  art  4,  |  24,  sufficiently  broad  to  include 
a  claim  for  material  furnished  a  subcontractor. 

Appeal  from  Superior  Court.  Los  Angeles 
County;  Ledie  B.  Hewitt.  Judge. 

A<Alon  by  the  Cailftirnla  Trojan  Powder 
Company  against  L^gh  O.  Oamsey  and  oth- 
ers, doing  business  as  Kaute  &  Oabler.  and 
another.  Judgment  for  defendants,  and 
plaintiff  appeals.  Berersed. 

Errln  S.  Best,  of  San  Francisco,  and  Isi- 
dore B.  Dockweiler,  of  Lob  Angeles  (Thomas 
A.  J.  Dockweiler,  of  Los  Angeles,  of  counsel), 
for  appellant.  Scarboroui^  ft  Bowen,  of  Los 
Angeles,  for  respondents. 

CONRET,  P.  J.  This  Is  an  appeal  by  the 
plaintiff  from  a  >judgment  dismissing  the 
plaintiff's  action  as  to  the  defendants  Leigh 
G.  Garnsey  and  Globe  Indemnity  Company 
upon  plaintiff's  refusal  to  amend  Its  com- 
plaint after  an  order  sustaining  the  draiur- 
rer  thereto  of  those  defendants.  The  plain- 
tiff furnished  materlalis  to  a  subcontractor, 
whose  contract  was  with  the  defendant  Garn- 
sey. Garnsey  was  the  contractor  In  the  prin- 
cipal contract,  which  was  made  between  him 
and  the  state  of  California  for  the  construc- 
tion and  completion  of  a  portion  of  the  state 
highway  in  Ventura  county.  The  materials 
furnished  by  the  plaintiff  were  used  by  the 
subcontractor  upon  a  part  of  the  work  in- 


cluded in  the  principal  contract  On  obtain- 
ing his  contract  with  the  state,  Garnsey,  to- 
gether with  defendant  Globe  Indwnlty  Com- 
pany, executed  a  bond  for  the  purpose  and 
In  the  terms  required  by  an  act  of  the  Legis- 
lature of  the  state  of  California,  entitled  "An 
act  to  secure  the  payment  of  claims  of  ma- 
terialmen, mdchanlcB,  or  laborers,  employed 
by  contractors  upon  state,  municipal,  or  other 
public  work,"  and  an  act  amendatory  there- - 
of.  Stats,  of  1897,  p.  202,  and  Stats,  of  1911, 
p.  1422.  If  under  the  statute  as  In  force  dur- 
ing the  year  1914,  when  the  contract  and  un- 
dertaking were  made,  such  an  undertaking 
covered  the  matter  of  payment  for  materials 
furnished  to  a  subcontractor  to  be  used  and 
which  were  used  In  the  performance  of  the 
work  described  in  the  principal  contract, 
then  the  complaint  stated  a  cause  of  action 
against  the  defendants  who  executed  that 
undertaking.  In  the  case  of  Associated  Oil 
Co.  V.  Commary-Peterson  Co.,  32  Cai  App. 
582,  163  Pac  702,  the  facts  were  similar  to 
the  case  At  bar  and  the  same  guestl<m  was 
presented.  It  was  there  held  that  the  statute 
in  question  is  not  confined  to  t)ie  engage- 
ments of  tbe  extractor.  "It  was  manifestly 
Intended  to  cover  all  labor  and  all  material 
contributing  to  the  improTement,  whether 
furnished  directly  to  the  contractor  or  indi- 
rectly through  a  subcontractor."  In  tbe  ab- 
sence of  any  controlling  decision  In  this 
state,  the  court  discussed  a  numl)er  of  deci- 
sions rendered  In  other  Jurisdictions.  A  pe- 
tition for  a  rehearing  of  that  cause  In  the 
Suprone  Court  was  denied. 

Notwithstanding  the  authority  of  the  ded- 
slon  mentioned  abore,  counsel  for  respond- 
ents insist  that  a  different  ruling  should  be 
made;  their  argument  being  based  upon  a 
point  not  suggested  in  the  former  case.  Tbej 
admit  that  the  language  of  the  statute,  ex- 
clusive of  Its  title.  Is  broad  enouj^  to  in- 
clude the  claim  of  the  plaintiff ;  but  they  say 
that  the  title  thereof  (which  we  have  quoted 
supra)  Is  so  limited  that  the  statute  does  not 
cover  the  claims  of  any  persons  except  those 
employed  by  the  principal  contractor.  In 
support  of  this  contention  they  rely  upon  ar- 
ticle 4,  S  24,  of  the  Constitution  of  this  state. 

"Becognizing  the  mandatory  effect  of  the  pro- 
vision regardtog  the  aobstance  of  tbe  titles  giv- 
en legislative  acts,  the  decisions  have  construed 
that  provi8l<Mi  in  various  cases.  It  has  been 
said  tnat  tbe  purpose  of  requiring  tbe  title  to 
express  the  subject  of  the  act  was  that  legta- 
lators  themselves,  as  well  as  the  public,  might 
not  be  deceived  by  false,  mldeadlng,  or  deceit- 
ful titles,  and  so  permit  mischievous  legisla- 
tion to  be  unwittingly  enacted.  A  liberal  rule 
of  construction  has  been  adopted,  however,  in 
the  Interest  of  protecting  meritorious  legisla- 
tion from  being  declared  void  through  inartifi- 
cially  constructed  titles.  *The  main  object  of 
this  provision  is  to  prevent  l^slators  and  the 
public  from  being  entrapped  by  misleading  titles 
to  bills  whereby  legislation  relating  to  one  sub- 
ject might  be  obtained  under  the  title  of  an- 
other. *  *  *  It  seems  to  be  well  settled  that 
it  IB  not  necessary  that  the  title  of  an  act 
shbuld  embrace  an  abstract  or  catalogue  of  its 
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contents.*  Abeel  t.  Clark,  84  Gal  226  [24  Pac 
^SS].  Where  the  body  of  an  act  embraces  pro- 
visions which  are  germane  to  tbe  general  sub- 
ject stated  in  ita  til;le.  the  title  will  be  held 
Bufficteat  to  comprehend  all  of  the  provisions  of 
the  act  itself;  and,  where  the  title  suggests  to 
the  mind  the  field  of  legislation  which  the  text 
of  the  act  includes,  the  title- wUl  not  be  held 
misleading  or  InsumcieDt,  or  the  act  restricted 
in  its  operation."  People  t.  Jordan,  172  GaL 
391.  394,  156  Pac.  451,  453. 

Applying  tbe  principles  abore  stated,  it 
appears  clear  to  us  tbat  tbe  provisions  con- 
tained in  the  text  of  the  statute  here  under 
conslderatl<m  do  not  extend  bey<nid  the  field 
of  l^lslatlon  naturally  suggested  to  tbe  mind 
by  tbe  words  "materialmen  •  •  •  em- 
ployed by  contractors  upon  state,  municipal, 
or  other  public  work."  It  is  our  (^nion 
tbat  tbe  complaint  stated  a  canse  of  action. 

The  Jndgmcait  la  rerersed. 

We  ctmonr:  JAMBS,  J. ;  WORKS,  Jodse 
pro  tan. 

(86  Col.  App.  »8) 

GENTRY  V.  GITRON  et  aL    (OIt.  2304.) 

(District  Gonrt  of  Appeal,  Second  District,  Cal- 
ifornia.   Feb.  IS,  1018.) 

I«A.nDU>BD  AND  TENANT  «=»291(2)— UNLAW^ 

Fui,  Dbtaxnkb-Skbvice  or  Notice. 
Service  on  one  of  two  tenants  wbo  as  lessees 
had  bound  themselTes  toeether  as  coparties  to 
the  lease  is  sufficient  within  Code  Civ.  Proc  I 
1161,  aubd.  2.  declaring  h  tenant  guilty  of  un- 
lawfnl  detainer,  where  he  continues  in  posaee- 
•ion  after  defanlt  in  roit,  pnrsaant  to  the  lease, 
and  three  days*  notice.  In  writing,  Tcqnlring  ita 
payment,  shall  haTe  been  serred  on  him. 

Aroeal  from  Superior  Court,  Lcm  Angeles 
County;  W.  H.  Thomas,  Judge. 

Action  by  F.  V.  Gentry  against  17.  Citron 
and  another.  From  an  adverse  Judgment, 
defendants  appeal.  Affirmed. 

Paul  W.  Schenck  and  Jos.  Citron,  both 
of  Lios  Angeles,  for  appellants.  Alfred  W. 
Allen  and  Fred  W.  Heatberly,  both  of  Los 
Angeles,  for  re^ondrait 

WORKS,  Judge  pro  tem.  This  Is  an  ac- 
tion tor  unlawful  detainer,  In  irtklcb  tbe  de- 
fendants appeal  from  a  Judgment  against 
them. 

Tbe  defendants  together  occupied  the 
premises  which  are  the  subject  of  the  ac- 
tion, under  a  written  lease  ^ecuted  by  the 
plaintllf.  Before  the  commencement  of  the 
action  the  plalutUf  served  upon  one  of  the 
lessees  tbe  three  days'  notice  to  quit  which 
is  provided  for  in  subdivision  2,  1 1161,  Code 
of  Civil  Procedure:  tbe  notice  having  been 
addressed  to  both  lessees.  Tbe  statute  men- 
tl<med  requires  service  of  the  notice  upon 
"the  tenant,"  and  tbe  appellants  contend 
that  a  service  upon  one  of  two  tenants  sit- 
uated as  they  are  Is  Insufficient  Tbe  point 
is  nntmable.  As  the  lessees  had  bound 
themselves  together  as  cc^rtles  to  the  lease, 
standing  thus  in  opposition  to  the  respond- 


ent, tbe  lessor,  fliey  occapled  as  between 
themselves  and  as  to  blm  a  relationship  kin- 
dred to  that  of  copartners,  If,  in  fact,  they 
might  not  actually  have  been  regarded  by 
him  as  copartners  (Spencer  v.  Barnes,  25 
Cal.  App.  139,  142  Pac.  1088),  which  latter 
point  we  do  not,  however,  decide.  A  notice 
.to  one  of  copartners  binds  the  partnership 
(Eurrltt  V.  Dickson,  8  Cal.  113),  and  we  can 
see  no  reason  why  the  spirit  and  Justice  of 
the  rule  do  not  require  Its  application  to 
such  a  case  as  Is  here  presented.  In  fact. 
It  has  been  determined  in  other  Jurisdictious 
that,  where  two  or  more  tenants  hold  either 
Jointly  or  In  common  a  service  of  notice  to 
quit  upon  one  of  them  Is  sufficient  to  termi- 
nate the  tenancy  of  all.  16  R.  a  U  p.  1176 ; 
24  Cyc.  p.  1332. 
The  Judgment  is  affirmed. 

We  concur:  GONREY,  P.  J.;  JAMES.  J. 


<M  cal.  App.  3B1) 
(3UNE0  T.  DAVIS  et  aL   (Civ.  2199.) 
(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   Feb.  21,  1918.) 

Attobnet  and  Client  '@=^1G2  —  Goupensa- 
TioN  —  Action  bt  Assignee  —  Time  fob 
Bbinoinq  Suit. 
Action  by  tbe  assignee  of  an  attorney's 
claim  for  services  in  defending  an  action,  under 
a  contract  for  payment  if  the  attome;  should 
defeat  the  action  and  prevent  recovery,  or  if  as 
a  result  of  the  action  a  lesser  amount  shoald  be 
recovered  than  that  claimed,  was  prematurely 
brought  pending  appeal  in  the  action  from  a 
judgment  for  drfendant;  for  until  a  Snal  judg- 
ment on  appeal  has  been  obtained  in  favor  of  de- 
fendant, or  until  the  case  is  otherwise  finally 
determined  in  his  favor,  or  a  judgment  shaU 
have  become  final  for  a  lessor  amount  than  that 
prayed  for  in  the  action,  the  attorney  has  not 
defeated  the  action  or  prevented  a  recovery. 

Appeal  from  Superior  Gonrt,  City  and 
Countty  of  Sen  Francisco;  B.  P.  Sbortall, 

Judge. 

Action  by  E.  Z.  Ouneo  against  Thomas  E. 
Davis.  Jr.,  and  another.  From  a  Judgment 
for  plaintiff,  defendants  appeaL  Reversed. 

S.  W.  Molkenbnhr  and  Thos.  W.  Firby, 
both  of  San  Francisco,  for  appellants.  James 
H.  Boyer  and  Frank  J.  Golden*  both  of  San 
EYandscot  for  respondenL 

BEASIfT,  Judge  pro  tem.  The  facts  of 
this  case  are  very  simple.  For  some  time  pre- 
vious to  the  8th  day  of  September,  1916, 
James  H.  Boyer,  an  attorney  at  law  and  the 
assignor  of  plaintiff,  had  represented  the  ap- 
pellants in  certain  litigation  for  which,  it  is 
claimed  by  plaintiff,  Boyer  had  not  been  fully 
paid.  At  tbe  last-mentioned  date  an  action 
was  pending  between  the  Pacific  Coast  Cas- 
ualty Company  and  Thomas  R  Davis  In  the 
superior  court  of  the  dty  and  county  of  San 
Francisco,  and  Boyer  entered  Into  an  agree- 
ment with  the  Da  vises,  defendants  herein, 
by  which  he  undertook  to  defend  that  action 
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and  to  pay  the  costs  of  defending  the  same. 
The  provision  of  that  contract  which  Is  under 
consideration  here  Is  that.  In  case  Boyer 
should  defeat  that  action  and  prevent  any 
recovery  against  the  Da  vises  therein,  then 
the  Davlses  woold  pay  to  blm  the  entire 
amount  prayed  for  by  the  Pacific  Coast  Casu- 
alty Company  In  that  action ;  or  if,  as  the 
result  of  said  action,  a  lesser  amount  should 
be  recovered  than  that  claimed  the  difference 
should  be  paid  to  Boyer  by  the  Davlses,  such 
payment,  as  the  case  might  be,  to  be  In  set- 
tlement, of  what  Boyer  claimed  was  coming 
to  him  for  his  services  previously  rendered 
in  other  matters  as  well  as  for  his  serrices  In 
the  pending  action. 

Boyer  defended  the  action  of  Padflc  Coast 
Casualty  Co.  v.  Davis,  and  it  resulted  in 
favor  of  Davis;  a  judgment  therein  being 
entered  in  the  snperlor  court  for*  his  costs. 
Thereupon  Boyer  demanded  that  he  be  paid 
In  accordance  with  the  terms  of  the  contract 
alKive  recited.  The  Davlses  refused  to  pay 
him,  and  he  brought  this  action  against  them, 
without  waiting  for  the  determination  of  an 
appeal  taken  by  the  Casualty  Company  in  the 
action  in  question.  There  are  other  facts  ai^ 
pearlng  In  the  transcript,  but  these  are  the 
only  facts  essential  to  the  declsioD  <tf  the 
case  at  bar. 

The  obvious  claim  that  this  action  was  pre- 
maturely brought  must  be  sustained;  for  It 
Is  apparent  that  Boyer  lias  not  defeated  the 
action  he  undertook  to  defend  nor  prevented 
a  recovery  therein  until  a  final  Judgment  on 
appeal  has  been  obtained  in  favor  of  Davis, 
or  until  the  case  is  otherwise  finally  deter- 
mined In  his  favor,  or  by  a  Judgment  which 
shall  have  become  final  for  a  lesser  amount 
than  that  prayed  for  In  that  action. 

The  Jodgment  Is  reversed. 

We  concur:  I^EINNON,  P.  J.;  EBRBI- 
GAN,  J. 

(36  Cal.  App.  838} 
LEFUBGET  et  aL  v.  PREfNTICE  et  aL 
(Cfv.  1772.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   Feb.  20,  lOlS.    BehearioK  Denied 
by  Supreme  Court  April  17.  1^18.) 

1.  Estoppel  «»77— I^ahsfeb  op  Stock. 

Defendant  in  posseesion  of  the  property  of 
a  mining  corporation  under  a  stock  transfer 
agreement  with  plaintiff,  the  principal  stock- 
holder, upon  termination  of  the  agreement,  be- 
cause of  default  in  paj-ment  of  price,  cannot 
deny  plaintiffs*  right  to  recover  possession  on 
ground  that  title  to  the  property  i>  in  the 
rarpcM^tion. 

2.  Venue  ^»5(3)— Chanoe  of. 

Where  the  main  stockholder  of  a  mining 
corporation  sold  his  stock,  and  gave  buyer  pos- 
session of  the  corporate  iiroperty,  and  upon  de- 
fault in  the  payment  of  price  sued  to  recover 
tBe  property,  and  to  have  a  mortgage  placed 
thereon  in  violation  of  the  contract  declared  in- 
valid, such  action  was  local  under  Code  Civ. 
Proc.  §  392,  providing  that  actions  for  the  re- 


covery of  real  estates,  etc.,  dktSi  be  tried  In  the 

coant7  where  the  land  lies. 

Appeal  from  Superior  Court,  Taolnmne 
County;  G.  W.  NIcol,  Judge. 

Action  by  O.  B.  Lefurgey  and  another 
against  J.  O.  Prentice  and  others.  Defend- 
ants' motion  for  a  change  in  the  place  of 
trial  denied,  and  they  appeal.  Affirmed. 

Bradley  V.,  Sargent  and  Vincent  Snrr,  aU 
ot  San  Francisco,  for  appellants.  J.  P.  O'Bri- 
en and  H.  M.  Anthony,  boUi  of  San  Francis- 
co, for  reepondenta. 

CHIPHAN,  P.  J.  TIdM  Is  an  appeal  fron 
an  order  denying  defendants'  rnoticm  for  a 
change  In  the  place  trial  tnm  Ta<Aamne 
county  to  the  dty  and  connty  of  San  Fran- 
cisco. It  U  not  dilated  that  at  the  com- 
mencement of  the  action  defendants  Prentice 
and  Duke  had  their  residence  In  said  city 
and  county,  where  also  was  the  princ^nl 
place  ta  bualnen  of  the  detendant  corpora- 
tion; the  defoidaqt  Craig  resided  In  Ala- 
meda county  and  the  defendant  Klnaey  resid- 
ed In  San  Uateo  county,  the  two  latter  con- 
senting that  the  canse  might  he  transfeired 
to  the  dty  and  county  of  San  Frandsco.  Tlie 
questltm  presented  is  whether  the  actttm  was 
personal  or  local  In  Its  natore  as  InvidTlng 
real  pnq;>erty.  ^Hie  complaint  was  Hied  in 
July,  1&14;  the  motI<Bi  to  diange  the  place  of 
trial  was  denied  on  S^onber  28,  1914,  and 
the  transcript  <m  appeal  wjtB  filed  October 
1,  1014.  No  brt^s  wwe  filed  in  the  case  un- 
til after  its  transfte  to  flils  conrt  In  Novem- 
ber, anidlants*  Inlef  having  been  filed  No- 
vember ao,  1917,  and  rMpondoitif  January 
14,  1918. 

The  lollowti^  IbetB  alleged  in  the  com- 
plaint wUl  perhaps  be  snffldmt  to  indicate 
the  character  of  the  actiim:  The  defendant 
corporation  was,  at  the  commencement  of  the 
action,  the  owner  of  certain  mining  proper- 
ty in  Tnolnmne  connty,  and  plaintiff  hetar- 
gey  was  thra  the  owner  o£  a  large  majority 
ot  Its  capital  stock,  and  at  the  time  of  the 
execution  of  the  agreement  hereinafter  rfr- 
fwred  to  controlled  ita  board  of  directors, 
and  by  virtue  of  such  ownership  and  control 
had  the  roan^ment  and  cmtrol  of  the  busi- 
ness and  property  of  the  corporattim;  <m 
February  1,  1913,  Lefui^y  entered  Into  an 
agreement  with  defendant  Prentice,  by  which 
the  former  agreed  to  sell  to  the  latter  240,- 
000  shares  of  his  stock,  and  to  deliver  pos- 
session of  the  mining  properties  of  defendant 
company  to  defendant  Prentice,  and  to  cause 
four  out  of  the  five  directors  of  the  corpiwa- 
tlon  controlled  by  Lefurgey  to  resign  and  to 
elect  In  their  place  four  other  directors  to  be 
nominated  by  Prentice,  thereby  Lefoz^ 
surrendOTlng  cnttrol  of  the  property  to  Pren- 
tice. It  was  also  agreed  that  Prentice  shfmld 
have  the  right  to  work,  operate,  and  develop 
the  properties,  and  to  extract  and  remove 
the  minerals  therefrom,  provided  all  work 
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wu  d<fO»  In  a  good  and  minerlike  manner, 
and  was  to  be  done  at  Prentlce'a  sole  coat 
and  expense,  and  be  also  agreed  to  keep  the 
premises  and  pn^rty  tree  and  clear  ot  all 
liens  and  Incumbrances.  The  a^eement  also 
fixed  the  purchase  price  to  be  paid  by  Pren- 
tice, and  the  times  and  manner  of  paymrat; 
and  thlat  Prentice  would  arrange  with  oth&e 
stockholders  to  pay  them  their  proportion  d 
minerals  extracted  from  the  mining  property. 
The  agreement  also  provided  that  on  Pren.- 
tice's  failure  to  imy  the  purchase  price  or 
any  part  thereof  when  It  became  due  and 
payable,  and  he  should  UAl  to  ke^  w  per* 
form  any  of  the  condltlcaia  of  the  agreement, 
the  agreement  should  thmnpcm  terminate 
and  end,  and  that  Prentice  should  immediate- 
ly deliver  to  Leforgey  the  possession  of  the 
property  whlds  be  obtained  under  said  agree* 
ment  from  Lefui^ey*  and  also  would  pi^ 
«nre  the  resU^tion  at  the  directors  nomi- 
nated and  controlled  by  Prentice  who  bad 
theretofore  been  elected  in  place  of  those 
controlled  by  Leforgey.  It  was  also  alleged 
in  the  complaint  that  Lefurgey  dtiUvered  pos- 
session of  the  pr<vperty  to  Prentice,  and  caus- 
ed four  directors  to  resign,  and  t6  be  dected 
In  their  place  four  directors  n(milnated  by 
Prentice,  in  acc(n*dance  wlUi  the  terms  of  the 
agreement  and  that  Prentice  uxepteA  poa- 
sessf  <m  of  the  propnty  and  cmtrol  of  the  cor- 
poration from  Lefuivey,  and  operated  tbe 
property  under  such  possession  and  control, 
and  did  certain  work  npoa  the  property, 
and  then  ftlled  to  comply  with  the  condi- 
tions of  Uie  agreement,  which  by  Its  terms 
Oterenpon  terminated  and  ended ;  that  tfiere- 
after  Lefurgey  demanded  poraesslon  of  the 
property  free  of  all  How  and  Incumbrances 
and  the  resignations  of  the  directors  there- 
tofore nominated  by  Prentice,  all  of  whldi 
defendant  Prraitice  refused  to  do  In  viola- 
tion of  the  conditions  in  said  agreement  The 
complaint  also  alleged  that  while  in  pos- 
session of.  the  property  under  said  agreement 
and  while  Prentice  was  in  control  of  the  cor- 
poration through  the  directors  nominated 
and  controlled  by  him,  be  caused  a  mwtgage 
to  be  executed  by  the  corporatl<»i  to  him  for 
mcmeys  expended  in  working  and  operating 
the  property,  while  he  was  in  possesslcni 
thereof  under  the  agreement,  and  which,  by 
tbe  terms  of  the  agreement  he  agreed  to  pay 
as  a  part  of  the  consideration  for  ddlverlng 
possession  of  the  property  and  control  ot  the 
corporation  to  blm,  and  it  was  alleged  that 
this  mortgage  Is  fictitious  and  Invalid,  and 
constitutes  a  cloud  upon  the  title  of  the  pn^ 
erty.  It  also  appears  that  before  the  com- 
mencement of  the  action,  plaintiff  I^efurg^ 
conveyed  an  interest  In  tbe  cause  of  action  to 
his  coplalntlff  Sbepard. 

Tbe  complaint  goes  into  great  detail  in  set- 
ting forth  the  matters  of  which  the  foregoing 
is  a  brief  epitome.  It  was  stated  in  the  com- 
plalnt  tikat  Prentice  defaulted  in  all  the  pro- 
gressive payments  which  be  was  to  make  for 
tbe  purchase  ct  tbe  said  stock;  that  be  bad 


involved  the  corporation  In  a  large  Indebted- 
ness'in  the  coarse  ot  operating  tbe  mines 
and  had  caused  a  note  and  mortgage  for  $20,- 
000  to  be  executed  by  the  corporation  to  him 
as  covering  a  part  of  the  expenditures  made 
by  X^«ntlc<&  in  (grating  tiie  mine,  and  con- 
trary to  tbe  express  terms  of  the  agreement 
by  which  he  was  to  cq^erate  the  mine  entire- 
ly at  bla  own  cost  and  exp»ise  and  keep  tbe 
mining  property  entirely  free  fnmi  all  liens 
and  Incumbrances. 

The  j^ayer  of  tbe  complaint  is  tiiat  the 
defeqdaDt  J.  A.  Prentice  be  required  to  deliv- 
er immediate  possestdon  of  said  premises 
and  property  to  the  plaintiffs ;  that  said  al- 
leged promissory  note  and  mortgage  be  ad- 
Judged  void  and  that  they  be  surrendeKd 
by  the  defendant  Prentice  and  canctied; 
that  it  be  adjudged  that  tbe  defendant  IPrm- 
tloe  has  no  claim  against  tbe  said  Stanislaus 
Gravel  Mining  Company  for  moneys  expoided 
by  htm  npon  the  properties  while  In  posses- 
sion tbenot  under  the  terms  oC  tibe  agree- 
ment pet  forth  in  the  complaint  and  tiiat  all 
allied  proceedings  ot  the  directors  of  aaid 
mining  comjiany  aidmowledging  or  admitting 
any  indebtedness  of  said  company  to  defend- 
ant Prentice  be  adjndged  invalid  and  void; 
that  d^endants  Craig,  Klnsc^,  and  Duke  be 
required  to  redgn  as  directors  of  said  min- 
ing company;  also  for  Judgment  against  tbe 
defraidant  Prentice  for  tbe  amount  of  any  in- 
debtedness incurred  by  blm  while  operating 
said  properties  and  wbldi  indebtedness  was 
not  paid  by  blm,  and  for  attorney's  fees  and 
costs  and  such  other  and  farther  relief  as 
may  seon  meet  and  proper. 

[11  Plaintiffs  do  not  seek  a  mon^  Judg- 
ment against  the  defendants.  The  main  ob- 
jects of  the  action  are  first:  To  compd  Pren- 
tice to  return  tbe  possessl<m  of  the  real  prop- 
erty to  Lefurgey  from  whom  he  reodved  the 
possession  and  this  in  strict  accordance  with 
the  agreement  under  which  Prentice  wmt 
into  poBsessdon ;  second,  to  have  the  incum- 
brance oa  tile  real  prc^rty  removed  which 
was  placed  <m  tbe  property  under  Prentice's 
direction,  for  his  own  benefit  and  in  viola- 
tion of  tbe  agreement  under  which  be  had 
possession  and  control  of  the  pr<x>erty  of  the 
corporatlMi.  It  Is  true  that  tbe  titie  to  the 
property  is  in  the  corporation,  and  that  the 
bustnesB  of  the  corporation  Is  transacted 
tbroni^  Its  dlrectmiB.  But  it  is  alleged  that 
Lefurgey,  by  reason  of  his  owning  a  large 
majority  of  tbe  shares  of  the  corporation, 
did  himself  in  foct  control  its  acts;  that  In 
omipliance  with  tbe  agreemrat  be  caused 
his  directors  to  resign  and  dlrectOTS  of  Pren- 
tlce^s  selection  to  be  snbstitnted,  thus  for 
tbe  time  passing  control  over  to  Prentice, 
subject  however,  to  tbe  agreement  that 
sboald  Prentice  fall  to  keep  its  covenants 
oa  bis  part  to  be  poformed  he  would  cause 
bis  directors  to  resign  and  would  surrender 
possession  to  Lefurgey.  Having  ent«*ed  into 
possession  under  Lefurgey,  Prentice  Is  in  no 
position  to  dsoy  I^efurgey'a  right  to  possea- 
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sIOD.  Carrey  r.  Lashella,  151  Cal.  626,  £32, 
01  Pac.  498. 

[2]  The  nature  of  the  action  Is  to  be  de- 
termined by  tbe  averments  of  the  complalot 
and  the  nature  of  tbe  relief  that  can  be 
granted  In  the  action,  and  not  by  the  prob- 
able result  in  a  trial  upon  the  merits.  Ques- 
tions raised  on  tbe  demurrer  such  as  the  le- 
gal sufficiency  of  the  complaint,  whether 
there  Is  an  Improper  joinder  of  actions  or 
of  defendants,  are  matters  which  do  not 
properly  arise  In  determining  the  motion. 
Section  392  of  the  Code  of  Civil  Procedure 
declares  that  the  following  causes  must  be 
tried  in  the  county  In  which  the  subject  of  the 
action  or  some  part  tbereof  Is  situated : 

"1.  For  the  recovery  of  real  property,  or  of 
an  estate  or  interest  therein,  or  for  the  deter- 
minstion  in  any  form,  of  euch  riebt  or  interest, 
and  for  injuries  to  real  property." 

The  gist  ot  the  action  here  is  to  recover 
possession  of  the  land,  and  to  have  a  mort^ 
gage  lien  fraudulently  placed  thereon  cancel- 
ed. These  objects,  we  think,  dearly  char- 
acterize the  action  as  local  under  section  392. 
The  principle  governing  these  cases  Is  quite 
fully  discussed  in  an  opinion  by  Justice  Bur- 
nett in  Robinson  v.  Williams,  12  Cal.  App. 
615. 107  Pac.  705.  See,  also,  Donoboe  t.  Rog- 
ers, 168  Cal.  700,  144  Pac.  968. 

The  order  la  aiBnned. 

We  concur:  BURNETT,  J,;  HABT,  J. 

(36  Cal.  App.  812) 

MUNN  V.  ANTHONY  et  aL    (Civ.  2102.) 
(District  Court  of  Appeal,   Second  IHstrict, 
California.   Feb.  19,  1918.) 

1.  Fbadd  ^ao— Bbuanob  on  RBPBBSnrTA- 

TIONS. 

A  buyer  of  an  automobile  may  recover  dam- 
ages for  false  statement  of  seller's  agent  as  to 
date  of  manufacture,  thoagb  she  had  the  car 
examined  before  buying,  where  such  examina- 
tion was  as  to  the  condition  of  the  madiine  and 
batteries,  and  not  as  to  its  data 

2.  FRAUD  4s>86— WaJVBB  —  OORTBACTO  IN 

Wamwo. 

Where  written  contract  for  sale  of  auto- 
mobile waived  all  promises  or  agreements  not 
speciQed  therein,  the  buyer  could  not  recover 
for  false  representation  as  to  the  year  of  manu- 
facture, particularly  in  riew  of  Civ.  Code,  { 
1625,  providing  that  written  contracts  super- 
sede all  the  negotialions  or  stipulations  preced- 
ing their  execution. 

3.  Fbadd  ®=»5S(1)— DAiCAasa— EIvidbncb. 

In  an  action  by  a  buyer,  based  upon  mis- 
representation of  year  of  manufacture  of  an 
automobile,  evidence  held  sufficient  to  sustain 
finding  of  trial  court  as  to  the  difference  l>e- 
tween  the  value  of  tbe  machine  as  it  was  and 
what  it  would  have  been  if  made  in  year  repre- 
sented. 

Appeal  from  Stqi^or  Court,  Lap  Angeles 
County ;  Stanley  A.  Smith,  Judge. 

Action  by  Charlotte  P.  Munn  against  Earle 
0.  AnthMiy,  HUirle  &  Anthony,  Incorporated, 
and  another.  From  a  judgment  tor  plaintiff, 
and  from  an  order  denying  a  new  trial,  de- 
fendant Barle  O.  Anthony,  Incorporated,  ap- 
peals. Judgment  reversed. 


E.  W.  Freeman  and  Paul  Nonrse.  both  of 
Los  Angeles,  for  appellant  OUn  Wellborn* 
Jr.,  and  Stephen  Monteleone.  both  of  Los  An- 
geHea,  for  respondent 

JAMES,  J.  Appeal  from  a  judgment  en- 
tered In  favor  of  tbe  plaintiff,  and  from  an 
order  denying  to  the  defendant  Earle  C.  An- 
thony, Incorporated  (a  eorporatloD),  a  new 
trial.  The  action  was  based  upon  "alleged 
misrepresentations  made  by  an  agent  of  ap- 
pellant regardiog  the  year  of  manufacture  of 
a  certain  electric  automobile. 

Plaintiff  negotiated  with  English,  the  agent 
of  ac^Uant  for  the  purchase  of  a  second- 
hand electric  automobile.  She  alleged,  and 
the  court  found,  that  English  represented 
that  the  automobile  had  been  manufactured 
in  the  year  1913,  when  in  fact  it  was  a  1012 
modeL  The  car  was  offered  to  the  plaintiff^ 
with  electric  rectifier,  for  the  sum  of  $1,800. 
Plalntifr  informed  appellant's  agent  that  ebe 
would  not  purchase  it  without  the  prlvU^e 
ot  bavlng  an  ezamlnatiou  made  by  persona 
of  her  own  selection.  Agreeable  to  this  sug- 
geetlon,  the  machine  was  left  with  the  me- 
chanics designated  by  Uie  plaintiff,  wbere  it 
remained  for  a  day  or  so.  These  mechanics, 
being  operloioed  In  the  taaodUng  of  electric 
machines,  examined  tlie  car  and  its  batt^esr 
and  r^rted  to  the  plaintiff  tbat  ererythluK 
was  in  good  condition,  and  that  the  car  **look- 
ed  to  be  a  good  buy.**  Plaintiff  thereupon 
offered  appellant  the  sum  of  91*700  for  the 
car  and  rectifier,  that  being  $100  less  than 
the  proposed  price.  This  offer  was  accepted, 
and  thereupon  a  written  contract  was  en- 
tered Into  and  signed  by  both  parties.  Tbe 
contract  appears  to  have  been  made  upon  the 
blank  form  used  for  tbe  purchase  of  new 
cars,  except  that  the  descriptive  matter  was 
written  In  before  it  was  signed.  The  con- 
tract In  its  main  parts  was  La  the  following 
form: 

"November  24,  1013. 
"In  consideration  of  the  placing  at  once  of  an 
order  with  the  manutacbirer.  I  hereby  agree  to 
purchase  of  tbe  California  Motor  Company  of 
Los  Angeles. 

One  R  A  L  Blectrlc  Model  No.  28476..  Prte*  

Sold  for  the  acoount  ot  Hn.  K.  A. 

Kelley  (M  it)   Price  inWUIft 

InctudlDg  ODO  second-luuid  Westlog- 

bouae  rectifier    Frlc«  

  Price  

 ,   Price  

  Price  

  Price  State 

Llceiu* 
S.00 

  ToUl  17oa.l» 


and  to  pay  for  tbe  same  the  sum  of  $1,700.00, 
said  payment  to  be  made  at  the  garage  of  the 
California  Motor  Company,  of  Los  Angeles,  as 
soon  as  shipment  from  factory  b  received.  All 
cars  are  sold  under  tbe  standard  warranty  of 
the  National  Association  of  Automobile  Manu- 
facturers. All  promises,  verbal  understandings, 
or  agreements  of  any  kind  pertaining  to  tbia 
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.purcbaie  not  specified  herelBt  are  hei^y  ex- 
pressly waived. 
"Subject  to  conditions  on  back. 

"[t^igDed]  ■  Charlotte  P.  Mtinn. 

'•Received  o£  Charlotte  P.  Munn,  Hotel  Mary- 
land, Pasadena,  Cal.,  the  sum  of  $200,  as  de- 
.  posit  upon  and  to  apply  upon  the  purchase  price 
of  the  above  contract  All  asreementa  contin- 
gent upon  fires,  strikes,  delays  in  shipment,  ac- 
cidents, or  other  reasons  beyond  our  control. 
"Gallfomia  Motor  Company, 

"By  B.  Anthony." 

[1,  2]  There  Was  a  conflict  Id  the  evidence 
upon  the  question  as  to  whether  the  false  rep- 
resentations had  been  made,  and  this  conflict 
having  been  resolved  by  the  trial  Judge  in 
favor  of  the  plaintiff,  appellant  admits  that 
ihe  determination  of  that  fact  is  beyond  the 
reach  of  its  appeal.  However,  two  pointa  are 
Inaiated  upon:  First,  that  the  plaintiff  was 
not.  entitled  to  rely  Mpon  any  representations 
made  regarding  the  automobile  when  she  re- 
sorted to  Indep^dent  means  before  buying  to 
ascertain  its  valne  and  condition;  second, 
that  having  finally  entered  into  a  written  con- 
tract of  sale,  which  contained  terms  exclud- 
ing all  previous,  negotiations  and  statements, 
the  claim  that  false  representations  had  been 
made  by  way  of  inducement  could  furnish  no 
snnind  for  a  cause  of  action.  As  to  the  first 
IwopoBitlon,  we  do  not  agree  with  an^tellaofs 
c(mteiitlon«  for  the  reason  that  the  evidence 
•does  not  show  that  the  independent  examina- 
tion made  at  the  Instance  ct  the  plaintiff, 
went  to  the  auestion  at  ail  as  to  the  year  of 
mannfiU!tnre  of  the  car.  This  examination 
kxAed  only  Into  the  general  conditkm  of  the 
machine  and  its  batteries.  As  to  the  second 
p<^tt  we  Uilnk  the  oootenttom  of  mipellant 
should  be  sustained.  The  written  contract  as 
entered  into  contained  a  descrUitlcm  of  the 
car,  with  its  model  . nombw,  and  amtalned 
the  limiting  dause  that:  . 

"All  promises,  verbal  understandings,  or  avree- 
ments  of  any  kind  pertaining  to  this  purcnafle 
not  ntedified  herein,  are  hereby  expreasly 
waived." 

It  appears  that  the  model  number  as  used 
In  the  contract  was  descriptive  to  show  the 
year  during  which  the  car  was  manufactured, 
for  the  witness  Holbert  testified  that: 

'The  Ranch  &  Lan^  Company  never  desig- 
nates the  year  of  their  models;  they  always 
just  use  the  model  number  or  model  letter." 

It  seems  quite  plain  that  the  limiting  term 
incorporated  in  the  contract  was  intended  to 
aave  disputes  and  eliminate  all  question  of 
representations  as  to  kind  and  conditl<«i  of 
machines  sold.  Our  Civil  Code  (section  1^) 
provides  that: 

"The  execution  of  a  contract  in  writing, 
whether  the  law  requires  it  to  be  written  or 
not,  supersedes  all  the  negotiations  or  stipu- 
lations concerning  its  matter  which  preceded  or 
accompanied  the  execution  of  the  inatrument" 

See,  also,  Tockstein  v.  Padfic  Kissd  Ear 
Branch,  33  Cal,  App.  262,  164  Pac.  906. 

The  writing  here  considered  appears  to  be 
intended  to  express  the  whole  contract  be- 


tween the  parties.  Kreuzbei^r  v.  Wlngfield, 
06  Cal.  251,  31  Pac.  109.  ' 

[3]  While  appellant  advances  the  further 
argument  that  the  evidence  was  InsuflBcient 
to  sustain  the  finding  that  there  was  any  dif- 
ference In  the  value  between  a  1012  model 
electric  and  a  1913  model,  both  being  In  the 
same  condition  of  repair,  we  are  not  prepared 
to  agree  with  that  contention.  The  evidence 
was  not  strong,  but  It  was  of  such  a  nature 
as  might  well  have  been  satisfactory  to  the 
trial  Judge.  Tlie  value  of  the  car  as  pur- 
chased by  the  plaintlfC  appears  to  have  been 
established  at  a  price  not  less  than  the 
amount  she  paid  for  It  She  used  the  ma- 
chine for  about  a  year  before  discovering,  as 
was  found  by  the  court,  that  the  automobile 
was  a  1912  instead  of  a  1913  model.  The 
damage  to  bar — that  la,  the  difference  be- 
tween what  the  machine  would  have  been 
worth  had  it  been  of  the  later  model  and  the 
value  of  a  machine  of  1912  model — the  court 
found  to  be  «loa  We  are  satisfied  that  this 
Judgment  cannot  be  sustained,  because  .of 
the  condition  of  the  contract  by  which  plain- 
tiff waived  the  leiH^sentatlons  made  pievlons 
to  the  execntlon  thereof.  The  law  did  not 
permit  on  appeal  to  be  takea  tnm  an  order 
denying  a  new  trial  at  the  time  the  appeal 
b»eln  was'perfteted;  home  as  to  the  mrder 
attempted  to  be  appealed  from  no  judgment 
is  required.  Watt  v.  Beklna  Van  Storage  Co., 
in  Pac.  832. 

The  Ju^ment  Is  reversed. 

We  concur:  CONRBY,  P,  J.;  WOBES, 
Judge  tem. 

(36  (M.  App.  776) 

HUOKABT  V.  NORTHAM  et  aL   (Civ.  2318.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.  Jan.  7.  1918.) 

QuiETiNO  Title  «=>53  —  Apfbal—Revbbsai. 

Judgment  for  defendants  in  suit  to  quiet  ti- 
tie  must  be  reversed  on  appeal,  where  it  is  con- 
ceded that  tlie  evidence  is  insufficient  as  a  mat- 
ter of  law<  to  support  a  finding  of  tltie  in  de- 
fendants, and  it  is  also  conceded  that  plaintiff 
was  in  nosBession  when  suit  was  begun,  and 
that  such  possession,  as  asainst  a  person  who 
had  no  better  titie,  or  no  title  at  all,  should 
have  eompeUed  a  finding  in  favor  of  plaintiff. 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty; H.  Z.  Austin,  Judge. 

Action  by  Vernon  Huckaby  against  EStza- 
beth  A.  Northam  and  others.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Re- 
versed and  remanded  for  new  trial. 

Theodore  A.  Bell,  of  San  Francisco,  tor 
appellant  O.  K.  Bonestell  and  W.  D.  Oich- 
ton,  both  of  Fresno,  for  respondoits. 

PER  ODRIAM.  This  was  an  action  to 
quiet  title,  in  -which  Judgment  waa  rendered 
In  AivOT  of  the  defendants,  and  the  plaintiff 
appeals. 

It  is  omceded  by  the  rei^KHidents  in  open 
court  that  Ihe  evidence  la  Insufficient  aa  a 
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matter  of  law  to  support  tbe  finding  of  title 
tn  the  defendants  as  made  by  the  trial  court ; 
and  It  Is  also  conceded  that  the  plalntifiF  was 
in  possession  of  the  property  In  suit  at  the 
time  the  action  was  commenced,  and  that 
such  possession,  as  against  a  person  who  had 
no  better  title,  or  no  title  at  all,  should  hare 
compelled  a  finding  In  favor  of  the  plaintiff. 
That  being  so,  there  remains  nothing  fen-  this 
conrt  to  do  but  to  reverse  the  case  upon  that 
point  alone. 

The  point  decided  being  determinative  of 
the  entire  case,  there  Is  no  necessity  to  dis- 
cuss the  other  points  presented. 

It  is  ordered  that  the  Judgment  be  and 
the  same  Is  hereby  reversed,  and  the  cause 
remanded  for  a  new  trlaL 

(U  Cat.  App.  as4)  ' 

BLOCHHAN  COBfMGRCIAL  &  SAYINGS 
BANK  V.  EETCHABL    (Civ.  2072.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.  Feb.  18,  19ia) 

1.  Appeal  awd  Bbrob  *»767(1)  —  BantFB — 
TrpEWRrrnen  Tsahsobift— Absumftion  as 
TO  Recobd.   

Under  Code  Civ.  Proc.  |  963c,  Tequiring 
that  parties  who  present  a  cause  on  appeal  by 
the  alternative  method  print  in  the  briefs  such 
portion  of  the  record  as  they  desire  to  call  to 
the  attention  o(  the  court,  where  only  a  type- 
written transcript  on  appeal  has  been  filed,  the 
appellate  court  will  assume  that  the  parties 
have  printed  in  their  briefs  such  portiooB  of  the 
record  as  they  desire  to  call  to  toe  attention  of 
the  court,  and  that  Its  statement  of  tacts  should 
be  confined  to  matters  thus  brought  to  its  at- 
tention. 

2.  'AlTBBATI0N  OT  iNBTBTWErTTS  «»7,   12  — 

Notes  — iHBEBTiiTa  Place  of  Patmknt  — 

"Matbbial  Axtbbation." 
Where  a  promissory  note  Teadit  "I  promise 

to  pay  to  the  order  of  myself  at  , '  there 

is  an  implied  authority  given  the  holder  to  fill 
the  blank  by  designating  a  place  of  payment  at 
his  election,  and  such  act  by  him  is  not  a  ma- 
terial alteration  of  the  iostrument  within  Oiv. 
Code,  I  1700,  providing  that  such  an  alteration 
of  a  written  contract  ezdnguishes  all  executory 
obligations. 

[Ed.  Note.— For  ottier  definittoniL  see  Wmds 
and  Phrases,  First  and  Second  Sories,  Material 

Alteration.] 

8.  CONTRAOTB  «=»147(^— CONOTBUOTION— IW- 

ncNTion. 

In  the  Interpretation  of  contracts,  the  in- 
tention of  the  parties,  so  far  as  aacertaiuable 
snd  lawfuL  controls  under  Civ.  Code,  %i  1636, 
3268. 

4.  EviDEHCE  «=381— PBESUHPnoNS— Law  or 

FOBEiaH  CotTNTBT. 
In  the  absence  of  contrary  showing,  presum- 
ably the  law  of  Mexico^  where  the  note  in  suit 
was  drawn,  is  the  same  as  that  of  California, 
where  tbe  suit  was  brought. 
6.  Alteration  of  Inbtbdments  4=5>20— Note 

—Place  of  Payment — Filling  in  Blank — 

BFrBCT— What  Law  Govebns. 
Under  Civ.  Code,  |  1646,  providing  that  a 
contract  is  to  be  interpreted  according  to  the 
law  of  the  place  where  tt  is  to  be  performed, 
or,  if  it  does  not  indicate  a  place  of  performance, 
according  to  the  law  of  the  place  where  it  is 
made,  where  a  promissory  note  was  made  io 
Mexico,  with  the  place  of  payment  left  blanli, 
and  the  payee,  parsuant  to  its  implied  author^. 


'  Ity,  filled  in  a  place  of  payment  fn  California, 
the  note  was  enforceable  as  a  commercial  instm- 
ment  in  California,  being  snch  nader  the  laws  ot 
the  state,  though  not  in  the  form  and  substanoe 
required  by  tbe  laws  of  Mexico. 

Appeal  from  Superior  Court,  San  Diego 
County;  C.  N.  Andrews,  Judge. 

Action  by  the  Blochman  Commerdal  A 
Savings  Bank  against  I*  T.  Ketcham.  Fkhu 
the  judgment,  defendant  appeals  Affirmed. 

Shreve  &  Sbreve  and  Harry  W.  Horton, 
all  of  San  Diego,  for  appellant  Sam  Ferry 
Smith,  of  San  Diego,  and  Laurence  H. 
Smith,  of  San  EYancIsco,  for  respondent 

CONRSnr,  P.  J.  [1]  The  defendant  appeals 
from  the  Judgment.  The  action  Is  based  up- 
on an  alleged  promissory  note  dated  at  En- 
senada,  Mexico.  The  case  Is  presented  apoo 
printed  briefs  and  without  oral  argument 
Appellant  contends  that  as  to  certain  matters 
the  evidence  does  not  sustain  tbe  findings, 
and  as  to  other  matters  that  the  court  erred 
in  Its  ruling  at  the  trlaL  On  both  sides  the 
briefs  discuss  portlfms  of  the  evidence  with- 
out furnishing  us  any  quotations  therefrom. 
Only  a  typewritten  transcript  on  appeal  has 
been  filed.  In  such  cases  the  rule  is  that  we 
will  assume  that  the  parties  have  printed  in 
their  briefs  such  portions  of  the  record  as 
they  desire  to  call  to  the  attrition  of  the 
court,  and  that  our  statement  of  facts  should 
be  confined  to  matters  thus  brought  to  our 
attention.  Code  Civ.  Proc.  §  053c ;  Jones  t. 
American  Potash  Co.,  160  Pac  S97 ;  Stewart 
V.  <  Andrews,  160  Pac.  307.  Therefore  we 
shall  discuss  on  tbe  merits  only  those  points 
which  are  illustrated  by  quotaUona  from  the 
transcript  and  those  assertions  of  fact  made 
by  one  party  and  definitely  admitted  on  the 
other  side,  as  being  shown  by  the  record. 

The  note  as  dated  and  delivered  at  Ens^ 
nada,  Mexico,  read,  in  part,  as  follows: 

"Six  months  after  date,  without  grace,  I  prom- 
ise to  pay  to  tbe  order  of  myBelf  at   

one  thousand  dollars,  in  gold  coin  of  the  United 
States  of  America,  of  the  present  standard 
value." 

After  the  note  had  been  delivered  and  aft- 
er it  came  Into  the  possession  of  the  plaintlfT, 
the  plaintiff  inserted  in  the  blank  line  left 
therein,  after  the  word  "at,"  the  words 
"Blochman  Commercial  &  Savings  Bank  of 
San  Diego,  San  Diego,  California."  The  de- 
fendant claims  that  this  was  a  material  al- 
teration in  the  instrument,  and  that  tor  that 
reason  no  recovet?  can  be  had  thereon.  He 
further  claims  that  had  no  place  of  pay- 
ment been  inserted  In  tbe  note,  questions  con- 
cerning its  execution  and  meaning  vrould  be 
determined  according  to  tbe  law  of  Mexico^ 
under  which,  he  asserts,  he  would  be  en- 
titled to  the  equitatde  defenses  set  np  In  the 
answer.  For  the  reason  above  8i;iggested.  he 
has  not  properly  brought  before  us  those 
equitable  defenses  or  the  rulings  of  tbe  court 
We  find,  however,  In  tbe  respondent's  brief 
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a  quotation  from  the  record  wblch  shows 
that  at  the  trial  the  attorney  for  defeDdant 
stated.  "I  do  not  expect  to  go  Into  that  fraud 
proposition.*'  We  presume  that  this  referred 
to  those  equitable  defenses,  whatever  the; 
were. 

Section  1700  of  the  Civil  Code  pro^des 
that: 

"The  Intentional  deatTQCtlon,  cancellation,  or 
material  alteration  of  a  written  contract,  by  a 
party  entitled  to  any  benefit  under  it,  or  with 
his  consent,  extineuishes  all  the  executory  ob- 
Uffationa  of  the  contract  In  hli  favor,  acBlnat 
parties  who  do  not  consent  to  the  act." 

Appellant  relies  upon  certain  decisions 
made  in  other  states  and  upon  Petton  v.  San 
Jacinto  Lumber  Co.,  113  CaL  21,  45  Pae.  12. 
In  the  Pelton  Case  it  does  not  appear  that 
any  blank  was  left  In  the  note  with  words 
Indicating  an  undesignated  place  of  pay- 
ment. After  Its  execution  U  was  altered  by 
adding  thereto  a  stated  place  of  payment  In 
the  state  of  New  York,  although  the  note 
was  made  In  California.  It  was  held  that 
this  alteration  of  the  note  was  material.  Ab 
It  read  before  its  alteration  It  was  payable 
only  In  this  state,  but  thereafter  It  was  made 
payable  at  a  designated  hank  In  the  state  of 
New  York. 

[2]  We  are  of  the  opinion,  however,  that 
where,  as  in  the  case  at  bar,  there  is  a  blank 
in  the  note  preceded  by  the  word  "at,"  there 
is  an  Implied  authority  given  to  the  holder 
to  fill  that  blank  by  designating  a  place  of 
paj'ment  at  his  election.  The  act  done  by 
him  under  that  authorization  does  not  con- 
stitute a  material  alteration  In  the  Instru* 
ment. 

t3,M]  In  the  Interpretation  of  contracts 
the  Intention  of  the  parties,  so  far  as  ascer- 
tainable'and  lawful,  will  control.  Civ.  Code, 
H  1636,  3268.  The  modem  trend  of  author- 
ity seems  to  be  that  where  the  place  of  pay- 
ment Is  inserted  In  a  blank  of  the  kind  above 
described.  left  In  the  note  at  the  time  It  was 
signed  or  Indorsed  by  the  prior  party  sought 
to  be  charged,  the  bolder  wilt  be  permitted 
to  recover.  Some  cases  base  this  rule  upon 
the  doctrine  of  estoppel,  but  the  doctrine  of 
Implied  authority  Is  also  fully  admitted;  It 
being  recognized,  however,  that  an  express 
understanding  thtft  no  place  of  payment  is  to- 
be  inserted  will  In  any  event  negative  the 
Implied  authority.  Diamond  Distilleries 
Co.  V.  Gott,  137  Ky.  B8B,  126  S.  W.  131,  31 
L.  R.  A.  (N.  S.)  643.  That  case  Is  also  re- 
ported in  31  L.  R.  A.  (N.  S.)  643.  where  the 
authorities  are  collected  In  an  extensive 
note.  See,  also,  note  In  Ann.  Cas.  1912B, 
1010.  Defendant  In  this  case  testified  that 
at  the  time  of  the  execution  of  the  note 
nothing  was  said  between  himself  and  the 
persons  to  whom  he  delivered  it  as  to  wheth- 
er or  not  the  place  of  payment  should  be 
filled  In.  It  Is  not  claimed  that  there  la  any- 


thing In  the  record  to  show  that  the  Mexican 
law  did  not  permit  blanks  In  notes  to  be  fill- 
ed In  by  the  owner. 

Therefore,  presumably  the  law  of  Mexico 
is  the  same  as  that  of  California,  according 
to  which,  as  we  have  stated,  a  blank  ^ce 
of  the  kind  above  described  may  be  filled  in 
by  the  holder  of  the  note. 

[6]  Appellant  further  dalms  that  under  the 
laws  of  Mexico  the  note  could  not  be  enforc- 
ed as  a  commercial  instrument,  and  was  void 
because  It  was  not  In  the  form  and  substance 
required  by  those  laws.  "A  contract  Is  to 
be  Interpreted  according  to  the  law  and  us- 
age of  the  place  where  It  Is  to  be  performed ; 
or.  If  It  does  not  Indicate  a  place  of  perform- 
ance, according  to  the  law  and  us^e  of  the 
place  where  It  is  made."  GIv.  Code,  |  164ft. 
Our  decision  that  the  plaintiff  was  author^ 
Ized  to  make  the  note  payable  at  a  place  In 
California  carries  with  It  the  contdoslen, 
above  stated,  that  such  act  of  the  irtalntlff 
did  not  constitute  an  alteratlot  which  chang- 
ed the  legal  import  or  effect  of  the  instru- 
m«it.  Therefore  the  executory  obligations 
of  the  note  were  not  extinguished  by  that 
act,  and  the  provisions  of  Civil  Cod^  {  IKXi, 
are  not  applicable  to  this  case. 

The  note  is  a  valid  oUIgatlon  of  tlie  de- 
fendant No  contention  la  made  that  It  Is 
unpaid,  or  that  the  plaintiff  was  not  shown 
to  be  the  owner  tbereot 

The  record  aa  presented  to  us  raises  no 
other  questions  which  we  are  called  vcpoa  to 
consId». 

The  Judgment  is  afflrmed. 

We  concur:  JAMBS,  J.;  WOBKS,  Judge 
pro  tern. 


m  Cai.  A  pp.  ni> 

BARKER  BROS.  v.  JDOS  et  aL  (BOWBINO, 
Intervener!.    (Olr.  2064.) 

(District  Conrt  of  Appeal,  Second  District;  Cal- 
Iforola.    Feb.  19,  1918.) 

Appeal  ano  Ebbob  4=»757(1)— Altebhativb 
McTHon  —  Rsvixw  —  Ttfewbtiten  Tbak- 

BCBIFT. 

AppeJlate  courts  will  not  look  to  the  type- 
written tranBcripta  filed  ander  the  alternative 
method  of  appeal  to  determine  whether  ground 
exists  for  the  reversal  of  the  judgment  appealed 
from,  where  no  part  of  record  is  printed  in  brief, 
as  expressly  required  by  Code  Civ.  ^oc.  { 
963c. 

Appeal  from  Superior  Court,  Los  Angeles 
Oonnty;   Leslie  R.  Hewitt,  Judge. 

Action  by  Barker  Bros.,  a  corporatl<»i, 
against  J.  Joe  Joos  and  R.  E.  Joos,  wherein 
Lynden  Bowring  Intervened.  From  a  Jodg* 
ment  for  the  return  of  pn^erty  to  the  in- 
tervener, or  for  the  value,  plaintiff  appeals. 
Affirmed. 

A.  P.  Michael  Narlian  and  N.  B.  Nelson, 
both  of  Los  Angeles,  for  appellant  Geo.  S. 
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Hupp  and  I^dm  Bowriii&  botb  of  Los 
Angeles,  for  respoDdenta. 

FEB  CUBIAM.  It  Is  stated  In  tbe  brief 
of  plaintiff  In  this  case  that  tbe  appeal  Is 
from  a  Judgment  for  tbe  return  of  certain 
personal  property  to  the  interrener-respond- 
ent,  or  for  the  value  thereof.  The  appeal  Is 
tak^  under  tbe  alternative  method.  No  por- 
tions of  tbe  record  are  printed  in  appelUmt's 
tirlef.  Beferences  are  made  to  the  pages  of 
the  typewritten  transcripts  only.  Section 
953c,  Code  of  Civil  Procedure,  requires  that 
the  parties  who  present  a  cause  on  appeal  by 
the  alternative  method  print  In  their  briefs 
such  iwrtloDs  of  tbe  record  as  they  desire  to 
call  to  tbe  attention  of  the  court.  It  has  been 
repeatedly  held  that  appellate  courts  will 
not  look  to  the  typewritten  transcripts  filed 
under  tbe  alternative  method  of  appeal  for 
the  purpose  of  determining  whether  ground 
exists  for  the  reversal  of  the  Judgment  ap- 
pealed from.  Jones  v.  American  Potash  Co., 
169  Pac.  397;  Marcuccl  v.  Vowlnckel,  164 
Cal.  693,  130  Pac.  430;  Wills  v.  Woolner.  21 
Cal.  App.  528,  132  Pac  283;  Miller  v.  OUver 
et  aL  (Sup.)  163  Pac.  867 ;  Pasadena  Eealty 
Co.  V.  Clune.  166  Pac.  1025;  McKlnnell  v. 
Hansen  et  al.  (Sup.)  167  Pac.  887;  California 
Sav.  &  Commercial  Bank  t.  Canne  (SnpJ  109 
Pac.  395 ;  Stewart  v.  Andrews,  169  Pac  397; 
Huffaker  t.  McVey,  168  Pac  704;  Hepler  et 
al,  V.  Wright  et  al.  170  Pac  667;  Anderson 
V.  Becorder'8  Court.  171  Pac  812;  Blochman 
C<mimerclal  &  Sav.  Bank  t.  Ketdiam,  ClvU 
No.  2072,  decided  JPebmary  18,  1018,  171 
Pac  1084. 

The  Judgment  appealed  from  la  affirmed. 


Of  Cal.  App.  SOS) 

MacPHEB  t.  BOARD  OP  POLIOS  OOMTIS 
OF  CITT  AND  COUNTY  OF  SAN 
FHANCISCO  «t  aL    (Civ.  2122.) 

<Diatrict  Court  of  Appeal,  First  District.  Cali- 
fornia.  Feb.  la  191&) 

1.  MtTHICIPAL  COBPOBATIOns  <t=5>  185(4)— D  IS - 
uissAi.  or  Police  Offices. 

Under  provifiion  of  city  charter  that  office 
becomes  vacant  on  conviction  of  incumbent  of 
an  offense  in  violation  of  duty  and  provision 
that  police  officer  cannot  be  dismissed  except 
upon  trial  before  police  commission  after  no- 
tice, where  plaintiff  police  officer  was  convicted 
under  Pm.  Code,  |  182,  of  a  misdemeanor  in- 
volving violation  of  official  duty,  the  office  be- 
came vacant  ipso  facto,  and  he  would  not  be 
entitled  to  mandamus  to  compel  commissioners 
to  vacate  dismissal  made  without  notice  to  or 
hearing  of  plaintiff,  although  conviction  had 
been  reversed  on  appeal,  and  new  trial  ordered, 
and  proceedings  in  lower  court  thereupon  di»- 
miased. 

2.  HCIflCIPAL  COBFOBATIONB  «=)  176(3)— PRO- 
VISIONS  OF  ChARTEB — CONSTBTJCTION. 

As  a  charter  provision  that  a  member  of  a 
police  force  shall  not  be  subject  to  dismissal  for 
Buy  cause  except  after  notice  and  trial  la  not  ir- 


reconcilable with  a  provision  that  an  office  shall 
become  vacant  on  incumbent  being  convicted 
of  an  offense  in  violation  of  duty,  application 
of  the  rule  that  particular  provisions  prevail 
over  more  general  ones  is  unnecessary. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  Franklin  A. 
Griffln,  Judge. 

Application  for  writ  of  mandate  by  Ardrar 
F.  MacPhee  against  the  Board  of  Police  Oom- 
mlssioners  of  the  City  and  County  of  San 
Francisco  and  others.  Application  denied, 
and  plaintiff  appeals.  Affirmed. 

See,  also^  26  Gal.  App.  218,  146  Pac  622. 

Nathan  G.  Coghlan,  E.  V.  McKenzle,  and 
A.  L.  O'Qrady,  all  of  San  Francisco,  for  ap- 
pellant. Geo.  Lull,  City  Attorney,  of  San 
Francisco,  for  respondents. 

BEASLT,  Judge  pro  tem.  [1]  On  May  1, 
1913,  ItfacPhee  was  a  police  officer  of  the  city 
and  county  of  San  Francisco.  On  that  day 
ah  accusation  was  made  against  blm  before 
the  police  commission  of  that  city  for  violat- 
ing section  1^  of  the  Penal  Code  of  tbe  state 
of  California,  in  that  he  was  charged  with 
having  Joined  other  i>olIce  officers  in  a  con- 
spiracy with  a  gang  of  confidence  <^rator8 
to  protect  the  latter  in  their  criminal  activi- 
ties. Certain  specified  charges  of  crimes 
committed  In  carrying  out  the  conspiracy 
were  embodied  in  the  complaint  filed  against 
MacPhee,  Illustrative  of  which  was  one  to 
the  effect  th§t  one  of  the  conspirators  named 
Frank  Ross  had  fieeced  a  victim  of  $900,  and 
that  tbe  police  officers  who  were  members  of 
the  conspiracy  blackmailed  him  of  $700  of 
this  amount  as  hush  money,  and,  Inddentally, 
that  In  the  original  bargain  made  by  the  con- 
spirators the  police  officers  were  to  have  but 
15  per  cent  of  tbe  results  of  the  confidence 
operations. 

MacPhee  had  a  bearing  oa  these  charges, 
which  progressed  to  the  point  where  the  evi- 
dence of  the  complainants  was  before  the 
commission,  when  he  sus^osted  that  tbe 
grand  Jury  were  considering  the  matter,  and 
asked  for  a  continuance  until  that  investi- 
gation should  be  concluded,  which  was  grant- 
ed. Tbe  grand  Jury  did  consider  the  matter, 
and  Indicted  MacPhee  and  several  others, 
and  MacPhee  was  subsequently  convicted 
and  sentenced  to  confinement  in  the  county 
Jail.  Thereupon  the  police  commission,  with- 
out notifying  MacPhee  and  without  hearing 
him,  and  apparently  without  reference  to 
the  charges  made,  dismissed  MacPhee  from 
the  force.  He  appealed  from  the  con\'lctlon 
in  the  criminal  case,  and  this  court  reversed 
the  Judgment  and  granted  him  a  new  trial. 
Proceedings  In  the  lower  court  were  there- 
upon dismissed,  and  MacPhee  subsequently 
demanded  that  the  police  commission  proceed 
to  set  aside  his  dismissal  on  the  accusation 
before  that  t>ody  and  hear  tbe  Charges 
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against  Mm.  This  tlie  commission-  refased 
to  do,  and  he  then  applied  to  the  superior 
court  for  a  writ  of  mandate  to  Compel  them 
to  act  in  accordance  wtth  his  demand.  That 
court  denied  the  application,  and  MacPhee 
now  appeals. 

The  appellant  relies  upon  a  section  of  the 
charter  of  the  city  and  county  of  San  Fran- 
cisco which  provides,  generally  speaking,  that 
no  member  of  the  police  department  shall  be 
subject  to  dismissal  for  any  cause  except  aft- 
er trial  tiefore  the  commission  bad  upon  no- 
tice to  h  Ira  of  the  time  and  place  of  hear- 
ing. Charter,  art.  8,  c.  7,  J  3.  But  there  la 
another  provision  of  this  charter  which 
must  be  construed  with  the  section  above  re- 
ferred to  so  as  to  reconcile  them,  If  possible, 
with  each  other,  namelj',  sectloij  10  of  arti- 
cle 16,  which  provides  that  an  office  becomes 
vacant  when  the  Incumbent  thereof  dies,  re- 
signs,  is  adjudged  insane,  convicted  of  a  fel- 
ony or  of  an  oftense  in  violation  of  his  offi- 
cial duty,  or  is  removed  from  office,  ceases 
to  be  a  resident  of  the  city  and  county  of  San 
Francisco,  or  absents  himself  from  the  state 
without  leave  for  more  than  60  consecutive 
days.  Upon  first  reading, '  these  two  sections 
of  the  charter  appear,  as  contended  by  the 
aK>ellant,  to  be  Irreconcilable,  but  a  <doser 
reading  shows  that  section  3  of  chapt»  7  of 
article  8  refers  to  trials  generally  for  breach 
of  daty  or  misconduct  and  other  cases  be- 
fore the  commission ;  while  section  10  of  ar- 
ticle 16  spedflcaUy  makes  a  rule  by  which 
offices  of  the  city  and  county  become  vacant 
under  certain  specified  and  carefully  defined 
conditions. 

[2]  Viewing  the  first  section  above  cited  as 
providing  a  rule  governing  the  dismissal  of  a 
member  of  the  police  department,  and  the 
latter  section  as  designating  a  condition  un- 
der which  an  office,  either  in  the  police  or 
any  other  department  of  the  dty  government, 
shall  become  vacant,  there  Is  no  irreconcila- 
ble conflict  between  these  two  sections  of  the 
charter;  and  it  therefore  becomes  unneces- 
sary to  apply  the  rule  invoked  by  the  appel- 
lant that  particular  provisions  prevail  over 
more  general  provisions  of  a  statute.  Thia  be- 
ing so,  the  case  of  McKannay  r.  Horton,  151 
CaL  711,  91  Pac.  698,  13  L.  B.  A.  (N.  S.)  661. 
121  Am.  St  Rep.  146,  covers  thia  case,  where 
It  is  held  that  by  section  10  of  article  16  of  the 
charter  of  San  Francisco  an  office  Ipso  facto 
becomes  vacant  on  the  conviction  of  the  in- 
cumbent of  a  felony.  Here  the  conviction 
was  of  a  misdemeanor,  bat  It  was  a  misde- 
meanor of  such  character  as  involved  a  vio- 
lation of  official  duty,  and  therefore  cornea 
within  the  section  of  the  charter  upon  which 
the  case  of  McKannay  v.  Horton  rests. 

The  judgmmt  Is  affirmed. 

We  concur:  LENNON,  P.  J.;  KERBI- 
OAN,  J. 


(88  Cal.  App.  Slfi) 
TAYLOR  T.  BOARD  OF  POLICE  COITRS 
OF  CITY  AND  COUNTY  OF  SAN 
FRANCISCO  et  al.   (Civ.  2123.) 
(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.   Feb.  18.  1918.) 

Appeal  from  Superior  Court,  City  and  Coun- 
ty of  San  Francisco;  Franklin  A,  Griffin.  Judge. 

Application  by  Charles  H.  Taylor  for  writ 
of  mandate  against  the  Board  of  Police  Com- 
missioners of  the  City  and  County  of  San  Fran- 
cisco and  others.  Application  denied.  Plain- 
tiff appeals.  Affirmed. 

Nathan  C.  Coghlan.  E.  Y.  McEenKle,  and  A. 
L.  O'Grady.  all  of  San  Francisco,  for  appellant 
Geo.  Lull,  City  Atty.,  of  San  Frandsco,  for 

respondents. 

BEASLY.  Jodge  pro  tem.  This  case  is 
identical  in  all  respects  with  that  of  MacPhee  v. 
Board  of  Police  Commissioners  et  al..  171  Pac. 
1086.  and  upon  the  authority  of  that  case  th« 
jndgiaent  herein  is  affirmed. 

We  concur:  LENNON.  P.  J.;  KERRI- 
GAN, J. 

'  (36  Cal.  App.  278) 

NORRIS  V.  WRIGHT.    (Civ.  2312.) 
(District  Court  of  Appeal,  First  District,  Cali- 
fornia.  Feb.  16,  1918.  RehearinK  Denied 
by  Supreme  Court  April  16,  1918.) 
Fbaud  «=>58(1)— Bvidercb. 

In  the  absence  of  showing  of  fraud,  misrep- 
resentations, incapacity,  minority,  or  confiden- 
tial relationship,  the  court  cannot  relieve  against 
a  sale  of  an  heir's  faiterest,  purporting  to  be 
made  for  Its  full  value,  out  of  which  she  receiv- 
ed but  a  small  part  of  its  value  on  account  of 
excessive  commiBsions,  interest,  and  expenses 
charged  tor  loans  made  to  such  heir  by  the  pur- 
chaser. 

Appeal  from  Superior  Court,  Santa  Clara 
County;  W.  A.  Beasly,  Judge. 

Action  by  Hazel  P.  Norrls  against  BU 
Wright  Judgment  for  defendant,  and  plaln- 
tur  appeals.  Affirmed. 

J.  C.  KadE,  of  San  Jose,  for  appellant* 
H.  A.  Hardlnge,  of  San  Jose,  for  respondent 

KERRIGAN,  J.  This  Is  an  action  to  recov- 
er damages  alleged  to  have  been  sustained  by 
the  plaintiff  In  conveying  certain  prof>erty 
interests  to  the  defendant,  said  transfer  be- 
ing diarged  to  have  been  procured  by  means 
of  fiilse  and  fraudulent  representations  made 
by  the  def^dant 

The  plaintiff  was  the  owner  of  a  one-quar- 
ter Interest  in  a  certain  estate  in  course  of 
probate,  and  soon  after  she  had  acquired  such 
interest  the  defendant  made  to  her  at  short 
intervals  of  time  fAx  loans  of  comparatlvdy 
small  amounts,  taking  from  her  at  each  trans- 
action a  grant,  bargain,  and  sale  deed  of  ber 
said  one-quarter  Interest  as  security  for  the 
repayment  of  the  sum  then  loaned,  wlGh  in- 
terest commission,  and  coata.  On  the  first  of 
this  series  of  transactions  the  defendant  took 
plalnticrs  note  for  986.  with  Interest  at  2  per 
cent  per  month,  for  which  she  received  from 
him  In  cash  $50.  which  was  the  amount  she 
desired  to  borrow;  the  balance  of  the  note 
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<|8S)  representing  so-called  expenses,  and  | 
betng  the  amount  charged  by  defendant  for 
fala  trouble  In  ascertaining  whether  or  not  the 
loan  might  be  safely  made.  On  the  occasion 
of  each  of  the  other  loans,  the  defendant.  In 
addition  to  deducting  Interest  at  the  rate  of 
2  per  cent  per  month  on  the  previous  loans, 
also  deducted  10  per  cent,  by  agreement  with 
the  plaintiff,  as  a  commission  for  making  the 
loan.  When  the  Indebtedness  of  the  plaintiff 
to  the  defendant  thus  created  reached  the 
sum  of  $900,  and  the  defendant  had  received 
alx  several  couTeyancea  of  the  ^lalntUTs 
■aid  interest  (which  It  la  not  disputed  were 
In  effect  mort^ges  gtnn  to  secure  the  repay- 
moit  of  the  loantdi  the  defendant  refused  to 
advance  plalntUt  any  farther  money  on  her 
Interest  In  said  estate,  but  a^^  to  purchase 
her  said  Interest  for  a  total  sum  of  $1,5S0, 
which  be  did,  the  purdiaae  price  b^ng  made 
up  of  the  $900  owed  as  aforesaid  by  plaintiff 
to  the  defendant;  $100  paid  by  defend- 
ant, with  the  consent  ot  plaintiff  reluctantly 
glren,  to  an  attorney  who  r^resented  her 
Interest  In  said  estate;  $75  paid  by  defend- 
ant with  bfer  consent  for  searching  and  per- 
fecting title  to  the  property  covered  by  the 
CMiT^anee;  $TC  dialled  by  Uie  defendant 
as  a  commission  for  making  this  ssle  to  him- 
self:  and  finally,  the  warn  of  $400  paid  by 
defendant  to  idalntlff.  According  to  the  ap- 
praisement made  In  the  estate  In  whldi  the 
property  In  questtotf  figured  and  othw  er- 
Idrace  In  the  case,  $1,650  appears  to  have 
lieen  about  the  market  valve  of  the  plaintiff's 
Interest  thus  sold  to  the  defendant,  although 
eviaence  was  also  introduced  placing  Its 
value  at  a  mndi  U^ier  flgore.  It  a^  ap- 
pears that  <Hi  the  occasions  of  her  transac- 
tions with  the  defendant,  plaintiff  was  ac- 
companied by  her  husband,  who  a^roved  of 
them. 

It  la  perfectly  apparent  that  the  plaintiff 
was  unfamiliar  with  business  affairs,  and 
that  the  defendant  Imposed  unconscionable 
burdens  upon  her ;  but  it  Is  not  claimed  that 
at  the  time  of  the  transactlmis  abe  was  an 
infant,  or  incompetent,  or  that  the  relations 
between  her  and  the  defendant  were  con- 
fidential. No  evidence  vas  Introduced  to 
show  that  the  defendant  made  any  misstate- 
ments or  misrepresentations  of  fact  to  the 
plaintiff,  or  that  he  practiced  upon  her  any 
deceit  or  fraud.  It  follows  that  this  appel- 
late court  is  powerless,  as  was  the  court  of 
first  instance,  to  afford  the  plaintiff  any  re- 
lief against  this  modern  Sbylock. 

Some  criticism  Is  made  of  the  findings. 
While  they  cannot  be  commended  for  clear- 
ness, still  under  all  the  circumstances  of  the 
case  they  cannot  be  regarded  as  seriously  de- 
fective. 

Judgment  affirmed. 

We  concur:    LENNON,  P.  J.;  FLOOD, 
Judge  pro  tein. 


(as  C&l.  App.  280) 

GLOBE  INDEMNITY  00.  v.  INDUSTRIAL 
ACCIDENT  COMMISSION  et  al. 
(Civ.  2414.) 

(District  Court  of  Appeal,  Firit  District,  Cat 
ifomia.    Feb.  16,  191S.    Rehearing  Denied 
by  Supreme  Court  April  16.  1918.) 

Master  ano  Sebvant  «s»373  —  WoBKmcH's 
CouPENSATTON— Iirjusns  "AamNG  otrr  or 

BUFLOTlCBIfT." 
Where  one  employed  as  a  bookkeeper  and 
derk  crossed  a  public  street  to  mall  a  letter 
written  for  hia  employer  according  to  custom  and 
was  Injured  by  an  autiHDoblle  driven  by  a  third 
party,  the  injury  arose  out  of  the  employment. 

Appltcatlou  by  the  Globe  Indemnity  Com- 
pany for  writ  of  certiorari  to  review  an. 
award  of  the  Industrial  Aeddoit  CommlssIoD 
and  others.  Petition  denied. 

D.  Hadsell,  'Jos.  G.  Sweet,  and  El.  A.  Ingalls, 
all  of  San  Francisco,  for  petitioner.  Chris. 
M.  Bradley,  of  San  Fraudsco,  for  respond- 
ents. 

BBA8LT,  Judge  pro  tern.  This  application 
for  a  writ  of  certiorari  to  review  an  award 
of  the  Industrial  Acddoit  CommissioD 
against  the  petitioner  Is  dmled  upon  tbe  f(d^ 
lowing  considerations: 

The  applicant  for  compensation,  Roberts, 
was  a  bookkeeper  and  derk  of  one  G.  H.  Kot>- 
icke  at  the  time  the  accident  happened. 
Among  his  duties  was  to  write  letters  for  his 
employer  ajad  to  take  these  letters  to  the  near, 
est  mall  box,  which  was  at  the  corner  of  Va- 
lencia and  another  street,  in  doing  which  it 
was  necessary  for  him  to  cross  Valencia  street 
and  this  he  did  in  performing  this  duty  per- 
haps once  each  working  day  of  the  month.  On 
the  day  of  the  accident  he  took  two  letters  to 
the  mall  box  for  the  purpose  of  posting  them. 
The  letters  were  written  for  his  employer  in 
the  course  of  his  duty.  He  crossed  the  street, 
posted  the  letters,  and  while  on  his  way  back 
recrossing  Valencia  street  was  struck  by  an 
automobile  driven  by  one  E.  S.  Klmberly,  Jr., 
who  was  in  no  way  connected  with  any  of  the 
parties  to  this  proceeding.  When  struck  Rob- 
erts was  between  tbe  sidewalk  and  the  street 
car  track  which  runs  up  the  middle  of  the 
street.  There  is  no  testimony  showing  or 
tending  to  show  that  tbe  point  where  the 
accident  occurred  was  any  different  or  more 
dangerous  than  any  other  section  of  Valencia 
street  or  any  other  street  in  San  Francisco. 
He  was  not  loitering  along  the  street,  was  not 
diverging  in  the  least  from  his  duty,  and 
was  strictly  In  the  course  of  his  employmrat 
when  this  accident  happened. 

It  Is  conceded  by  petitioner  that  Roberts 
was  so  in  the  course  of  his  employment  at 
the  time  he  sustained  the  injury,  but  it  con- 
tends that  this  injury  did  not  arise  out  of  the 
employment 

We  take  the  opposite  view,  and  hold  that 
it  did  arise  out  of  his  employment 

The  general  rule  Is  laid  down  very  clearly 
In  Klmbol  v.  Industrial  Accident  Gommis^n, 
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173  Gal.  861,  160  Paa  ISa  L.  R.  A.  1917B. 
CE86,  Ann.  Gas.  1917E,  812.  thus: 

"The  injur;  arises  oat  of  the  employment 
when  tbere  is  apparent  to  the  rational  mind 
upon  consideration  of  all  the  circumstances  a 
causal  connection  between  the  conditions  under 
which  the  work  is  reauired  to  be  performed  and 
the  resulting  injur;.'' 

The  omdlttons  under  which  the  work  here 
was  required  to  be  perfonned  took  Roberts 
iqjxm  the  street  He  was  subjected  to  the  per- 
ils of  the  street  In  the  course  of  such  employ- 
ment In  ezaotly  the  same  manner  as  that  In 
which  a  factory  hand  is  subjected  to  the  dan- 
gers of  the  ffectcffy  while  In  the  course  of  his 
employmoiL  Tbere  is  a  direct  causal  connec- 
tion here  between  the  fact  that  the  man  was 
on  the  street  and  the  fact  that  he  was  injured. 
The  accident  was  a  natural  accident  of  bis 
woriE  resulting  from  the  exposure  occasioned 
by  the  necessity  of  his  going  upon  the  street 
while  performing  such  work.  He  was  not 
eq^osed  to  this  danger  of  the  street  "apart 
from  his  employmoit."  The  causative  dan- 
ger was  peculiar  to  the  work,  In  that,  had  he 
not  been  upon  the  street  In  the  course  of  bis 
duty,  he  would  not  have  been  Injured. 

Petitioner  dtes  the  En^h  cases  as  oppos' 
ed  to  this  vtew,  and  also  dtes  some  California 
cases.  Coronado  Beach  Co.  v.  PiUsbury,  172 
Cal.  682,  158  Pac;  212,  L.  R.  A.  1916F,  1164, 
and  Flsherlng  v.  PUlsbury,  172  CaL  690. 158 
Paa  215,  are  not  In  point,  because  there  the  ap- 
plicant for  compensation  was  injured  by  the 
skylarking  of  a  fellow  employ^ — an  injury 
which  did  not  arise  out  of  his  employment  In* 
any  manner,  and  to  which  an  agency  not  in 
any  manner  connected  with  his  employment 
contributed,  namely,  the  agency  of  a  fellow 
employe  engaged,  in  horseplay^ 

Neither  do  the  English  cases,  we  think, 
support  the  contenticn  of  the  petitioner  when 
the  facts  of  those  cases  are  carefully  exam- 
ined— at  least  most  of  them  do  not  do  so.  As 
an  instance,  take  the  case  of  Andrew  t.  Indus* 
trial  Society,  2  K.  B.  Dir.  1904,  p.  32.  where 
an  employe  was  billed  by  being  struck  by 
lightning.  He  might  have  been  struck  by 
lightning  bad  he  been  on  the  street  or  in  his 
home  or  any  other  placa  He  was  not  struck, 
by  lightning  because  of  the  fact  that  he  was 
engaged  In  a  peculiar  kind  of  work,  while 
Roberts  was  run  down  and  injured  while  in 
the  performance  of  an  act  In  the  course  of 
his  duty,  and  was  placed  in  his  position  of 
peril  by  that  very  performance.  The  person 
Injured  by  the  dropping  of  a  stone  iu  a  rail- 
road cab  while  the  (siglne  was  passing  under 
a  bridge,  and  the  woman  injured  while  at- 
tempting to  ward  off  a  cockchafer  that  flew 
into  the  oo&L  window  of  the  place  where 
she  was  employed— the  other  English  cases 
cited — are  upon  the  same  footing  as  the 
California  cases  dted  by  petitioner.  And  so 
of  the  case  of  Kelly  t.  Los  Angeles  County, 
S  Dedslons  of  the  Industrial  Acddent  Com- 
mission, 639,  where  a  laborer  was  struck  by 
a  stray  bullet  from  a  boy's  gOD. 


On  the  other  hand.  It  seems  to  us  Qiat  the 
case  of  Rlmbol  t.  Industrial  Acddent  Com- 
mls^on,  above  dted,  in  prindple  covers  tbts 
case  completely.  In  the  case  of  Balboa 
Amusement  Co.  v.  Industrial  Acddent  Com- 
missimi,  171  Pac.  108,  the  Injured  person  was 
not  in  the  course  of  his  duty  w^en  Injured. 
While  waiting  for  an  assignment  as  a  moving 
picture  actor,  he  crossed  the  street  to  chants 
bis  coat,  and  on  bis  way  back  atO[K>ed  to 
talk  with  another  emplc^.  Manifestly,  while 
so  stop^g  he  was  not  In  the  Une  of  tils  duty. 

The  petitioner  contends  that,  because  Rob- 
erta was  exposed  mly  to  the  ordinary  perils  of 
the  street  to  wbidi  any  other  person  on  the 
street  Is  exposed,  he  does  not  fall  within  the 
rule  which  awards  compensation  for  an  injury 
arising  out  d  the  employment  of  the  Injured ' 
man.  When  the  logics  result  of  the  applica- 
tion of  the  rule  for  which  petitioner  Is  con- 
tending is  cMudda«d,  the  justice  of  treating 
this  case  as  one  arising  out  of  tu>ba4s'  em- 
plf^ment  is  apparent  Consider  the  case  of  a 
meS8«iger  boy.  He  is  in  no  gtmUr  peril  on 
the  street  than  any  other  persrai  tbare.  H« 
carries  perhaps  his  message  in  his  pocket, 
leaving  bis  arms  dismgaged  and  perfectly 
free  to  move  about  But  he  Is  lon  the  street 
constantly  in  the  course  of  his  employment 
To  hold  that  Roberts  is  not  entitled  to  com- 
pensation would  be  to  hold  that  this  mes- 
senger boy  would  likewise  not  be  entitled 
to  compensation  for  an  injury  caused  to 
him  by  the  perils  of  the  street  The  illus- 
tration might  be  extended  further  to  truck 
drivers,  teamsters,  and  numerous  other  class- 
es of  employment  whose  followers  use  the 
streets  in  the  regular  course  of  their  duty, 
and  whose  peril  on  the  streets  Is  no  greater 
than  that  of  any  other  person,  but  who  would 
not  be  injured  but  for  tiie  fact  that  their  duty 
takes  and  keeps  them  on  the  street  It  does  - 
not  seem  to  us  that  the  Legislature  ever  In- 
tended that  these  persons  should  be  excluded 
from  the  benefit  of  industrial  acddent  com* 
pensation. 

The  petition  Is  denied. 


We  concur: 
OAN,  J. 


LENNON,  P.  J.;  KBBBI- 


(SS  Cal.  App.  S8B) 
CRAIG  V.  liEB  et  aL   (Civ.  1973.) 

(District  Court  of  Appeal,  First  District  Cali- 
fornia.   Feb.  20,  19ia   Rehearing  Denied 
by  Supreme  Court  April  17.  1918.) 

1.  Limitation  of  Actions  ^=>53(1)— Account 
Stated— AccEUAL  of  Cause  of  Action. 

The  limitation  of  two  years  prescribed  by 
Code  Civ.  Proc.  §  339,  subd.  I,  for  action  on  a 
liabili^  not  founded  on  writing,  .applicable  to 
an  account  stated  by  reason  of  an  acknowledg- 
ment not  in  writing  of  the  debt,  begins  to  run 
from  the  date  of  such  settlement. 

2.  Account  Stated  «s96(1)  —  Acknowixdo- 
MENT— "Adjust." 

There  is  not  the  absolute  acknowledgment  or 
admission  of  a  certain  sum  due,  neeraBary  for 
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an  account  stated,  where,  to  letters  sending  bill 
for  services,  the  recipients  answered  that  they 
expected  money  soon,  and  then  woald  endeavor 
to  adjust  the  account  forthwith  and  agreeably 
to  the  parties;  "adjust"  meaning  to  settle  or 
bring  about  a  satisfactory  etate,  so  the  parties 
will  agree  in  a  result,  as  to  adjust  accounts 
(quoting  Words  and  Phrases,  Adjust). 

Ai^>eal  from  Superior  Court,  San  Mateo 
Conuty;  George  H.  Buck,  Judge. 

Action  by  J.  Early  Gralg  against  James  A. 
Lee  and  another.  Judgment  for  defendants, 
and  plaintiff  appeals.  AlQrmed. 

M.  H.  Hcman  and  John  A.  Hoey,  ttotb  of 
San  Francisco,  for  appellant.  N.  E.  Wret- 
man,  of  San  Jose,  aud  Houghton  &  Houghton, 
of  San  Francisco,  for  respondents. 

KERRIGAN,  J.  This  Is  an  appeal  from  a 
Judgment  rendered  in  favor  of  the  defendants 
in  an  action  brought  by  plaintiff  to  recover 
the  sum  of  $650,  alleged  to  be  due  from  them 
upon  an  account  stated  tor  legal  services. 

On  April  22,  1812.  plaintiff  sent  to  the  de- 
fendants by  mail  a  statement  of  his  account 
showing  a  balance  due  from  them  of  $650. 
.This  letter  or  statement  was  not  answered. 
On  August  14,  1913,  the  plaintiff  again  wrote 
to  the  defendants  in  reference  to  the  account; 
but  this  letter  was  not  received  by  them  and 
was  returned  to  the  plaintiff.  On  the  IStb 
of  that  month  the  plaintiff  wrote  another 
letter  to  the  defendants,  being  a  copy  of  the 
letter  of  the  14th,  and  Inclosed  with  the  let- 
ter a  bill  for  $650,  together  with  a  promissory 
note  for  that  amount,  payable  in  90  days, 
which  he  requested  the  defendants  to  execute. 
On  August  22d  this  letter  was  answered  by 
the  defendant  James  A.  Lee  to  the  effect  that 
he  expected  to  receive  some  money  at  an 
early  date,  and  that  when  funds  were  avail- 
able he  would  endeavor  to  adjust  the  account 
Respecting  the  request  for  a  note,  the 
letter  states:  'The  time  is  so  short  that  I 
do  not  deem  It  necessary  to  issue  any  note 
at  this  time."  There  were  two  other  letters 
from  the  plaintiff  to  the  defendants  concern- 
ing the  amount  claimed  to  be  due  from  them, 
but  they  have  no  bearing  upon  the  points  to 
lie  decided.  Later  on  in  the  same  year  plain- 
tiff again  wrote  to  the  defendants  asking  for 
a  settlement  of  his  bill  of  $650,  to  which  the 
defendants  shortly  thereafter  replied,  stating 
that,  while  they  were  anxious  to  pay  all  their 
Just  debts,  they  at  that  time  were  without 
funds,  but  that  In  the  near  future  they  expect- 
ed to  receive  gome  money,  in  which  case  they 
would  endeavor  "to  adjust  the  account  forth- 
with." In  addition  to  these  letters,  there 
was  a  conversation  between  the  plalotlfl  and 
the  defendants.  In  which  the  lattw  said  that 
within  a  certain  number  of  days  they  would 
perhaps  be  able  to  "settle  up."  It  la  conced- 
ed, as  of  course  It  must  be,  that  this  conver- 
sation did  not  create  an  account  stated. 

[1]  1.  As  to  the  letter  of  AprU  22,  1912, 
written  by  plaintiff  to  the  defmdants  In- 
d>oslng  bla  bill  for  $650,  assuming  that  be- 


cause it  remained  unanswered  It  became  an 
account  stated  on  that  date,  still  the  statute 
of  limitations  ba4  run  against  it  when  tbe 
present  actifm  was  commenced.  Wtiere 
tbe  acknowledgment  of  a  debt  Is  not  In  writ- 
ing, the  statute  begins  to  nin  against  the  ac- 
count stated  from  tbe  date  of  the  settlement, 
and  an  action  must  be  brought  within  two 
years  after  such  settlem«it.  Code  Civ.  Proc 
8  339,  subd.  1;  Auxerals  t.  ^aglee,  74  CaL  . 
60,  15  Pac.  371. 

[2]  2.  From  the  other  correspondence  we 
think  it  cannot  be  held  that  an  account  was 
stated  between  the  parties. 

"An  account  stated  presupposes  an  absolute 
acknowledgment  or  admission  of  a  certain  sum 
due  or  adjustment  of  accounts  between  the  par- 
ties, the  striliinK  of  q^balance,  or  an  assent,  ex- 
press or  implied,  to  the  correctness  of  the  bal- 
ance. If  the  ecknoffledgtnent  or  admission  is 
qualified  and  not  absolute,  or  if  there  is  but  an 
admission  that  WHnething  is  due  without  specify- 
ing how  much,  there  is  no  account  stated,  nor 
does  an  account  stated  exist  If  there  Is  hut  a 
partial  settlement  of  accounts  without  arriving 
at  a  balance,  or  If  there  is  a  dissent  from  the 
balance  as  BtrnclE."  1  Corpus  Juris,  p.  6M.  nar. 
2S71:  Coffee  v.  WUUams,  103  CaL  556.  37  Pac. 
604. 

From  the  letters  of  August  and  November, 
1913,  we  tblttli  there  was  no  meeting  of  minds 
respecting  the  amount  which  was  to  be  paid 
to  plaintiff  fOr  his  services;  and  the  lan- 
guage of  Lee's  letter  of  August  22d,  as  well 
as  that  contained  In  the  letter  of  botli  defend- 
ants of  November  26th,  negatives  any  con- 
struction or  presumption  of  a  promise  to  pay 
tbe  fuU  amount  of  the  bill.  According  to 
the  language  of  the  letter  of  August  22d.  tbe 
account  rendered  was  to  be  "adjusted 
•  •  *  agreeably*'  to  the  parties  Interested; 
and,  according  to  the  language  of  tbe  tetter 
of  November  S6th,  tbe  defendant  would  en- 
deavor to  adjust  tbe  account  when  tbey  re- 
ceived certain  money  which  they  expected 
shortly. 

The  word  "adjust,**  as  defined  In  Tolnme  1 
of  Words  and  Phrases,  p.  194,  means  "to 
settle  or  bring  about  a  satisfoctory  state,  so 
tbe  parties  will  agree  In  a  result;  as  to  ad- 
Just  accounts.''  Wben  losses  under  poUides 
of  Insurance  are  adjusted,  the  amount  oC 
the  loss  Is  ascertained  and  determined.  Mil- 
ler V.  Consolidated,  etc.,  113  Iowa,  211,  84 
N.  W.  1049 ;  Bntbven  v.  American  S^xe  Ins. 
Co.,  102  Iowa,  660,  71  N.  W.  874. 

Excepting  from  ccmdderatlon,  for  tbe  rea- 
son already  stated,  the  tetter  of  April  22, 1912. 
and  defendants'  foUure  to  reply  to  the  same, 
it  would  appear  trcm  tbe  other  correspond- 
ence that  they  never  Intended  to  pay  in  full 
the  amount  of  plalntUTs  claim,  but  expected 
at  some  time,  perhaps  in  tbe  near  future,  to 
agreeably  adjust  or  settle  the  account  There 
was  tlierefore  no  account  stated  between 
them,  which  would  leave  plaintiff's  claim  bar- 
red by  the  statute  as  pleaded. 

The  Judgment  Is  affirmed. 

We  concur:  LBNNON,,  P.  J.;  BEASLT. 
Judge  pro  tern. 
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(M  Cal.  App.  293) 

PEOPI/E  T.  PBRA.   (Cr.  406.) 

(District  Court  of  Appeal,  Third  District,  Gal- 
ifoznia.    Feb.  18,  1018.    On  Rehearing, 
Har3i  20,  1918.) 

1-  Intoxicating  Liquors  «=3>236{9)— Cbimi- 

NAL    PbOSECUTION  —  WEIGHT    AND  SUFPI- 

ciBHCT  OF  Evidence— CoMuiSBiON  or  Actb. 
Evidence  held  sufficient  to  justify  the  con- 
elusion  that  defendant  Icept  a  supply  of  alcoholic 
liquors  at  his  place  within  no-license  territory 
for  general  sale. 

2.  Intoxioatihq  ijQuoRa  €=>230(3)— GRiia* 
HAL  PRosEcunoN— Sale— IfiviDBNCB  or  Im- 
CAL  Option  Tebbitobt. 
TestimoDv  of  the  county  clerk  that  the  town 
in  which  detendant  had  his  public  resort  for 
sale  of  intoxicating  liquor  was  outside  of  in- 
corporated citiep  and  towns,  and  within  a  cer- 
tain Bupervisorial  district  which  had  voted  no- 
license  and  not  since  held  an  election  on  the 
question,  held  sufficient. 

8.  Ceiminal  Law  «=>695(4)— Reception  op 
Evidence— Objection. 
Id  a  prosecution  for  the  keeping  of  a  pub- 
lic saloon  within  no-license  territory,  the  objec- 
tion to  a  map  of  the  county  introduced  in  evi- 
dence, and  authenticated  as  copy  of  official  map 
did  not  show  the  no-license  district,  was  inaam- 
eient  to  require  Its  exdnsion ;  the  presumption 
under  Code  Civ.  Proe.  |  1963,  snbd.  32,  bdng 
that  the  boundaries  of  audi  district  have  not 
changed. 

4.  Cbiuinal  Law  (^s>442— Etidbnob— Pboof 
OF  Signatube. 

I  The  introduction  In  evidence  upon  trial  for 
vIolatioD  of  local  option  law,  of  written  applica- 
tion of  defendant  to  the  United  States  revenue 
office  for  federal  liquor  license,  was  improper 
without  evidence  that  the  signature  was  defend- 
ant's; the  application  not  oeing  under  seaL 

5.  Cbiuinax.  Law  «s»4OO0)— Ikoobpobaiion 
OP  Town— Recobd. 

In  a  prosecution,  under  the  local  option 
law  (St.  1911,  p.  099),  for  the  keeping  of  saloon 
within  the  Fifth  supervisorial  district,  it  was 
proper  and  competent  for  the  county  derk  to 
testify,  when  he  had  no  knowledge,  except  from 
examination  of  the  records  and  common  notori- 
ety, that  the  town  of  Dob  Palos  was  not  incor- 
porated. 

6.  Cbiuinai.  Law  «5>304(7).  1144{^)— Judi- 
cial Notice— Incorpobation  of  Citt— Pbe- 
btjmption. 

The  courts  may  take  jadlcial  notice  of  the 
faicorporation  of  dties,  and  in  a  prosecution  for 
violation  of  local  option  law,  where  defendant's 
guilt  depends  upoo  whether  his  saloon  was  in 
an  incotporated  town,  it  will  be  presumed  that 
if  the  town  had  been  incorporated,  the  court 
would  hsve  taken  notice  thereof. 

7.  Obiminal  Law  <&=>372(2)  —  Evidence  — 
Pbiob  Acts. 

In  a  prosecution  for  violatioo  of  local  option 
law,  the  testimony  of  witness  as  to  another  sale 
of  liquor  made  14  days  previous  was  properly 
admitted  for  the  purpose  of  showing  that  de- 
fendant kept  a  public  resort  for  sale  of  liquor. 

8.  Cbiminai,  Law  «s5»656(0)  — Trial  — Con- 
duct OF  JUDaE~EXPRESaiON  AS  TO  WEIGHT 

OF  Evidence. 
In  prosecution  for  violation  of  local  option 
law,  where  counsel  objected  to  the  competency 
of  a  map  in  evidence,  court's  remark,  "Well, 
we  have  other  evidence  here,"  was  not  an  ex- 
pression on  the  weight  of  the  evidence. 

9.  Intoxicating  Liquobs  4=>131— Offenses 
— Intention. 

It  is  not  necessarr  for  conanmmation  of 
crime  of  running  public  saloon  in  no-license 
territory  that  the  intmt  of  the  def«idant  to 


commit  the  act  be  proved;  the  local  option 
statute  not  requiring  scienter. 

10.  Criminal  Law  <S=»1172^— iNSiBncrxona 
— Habuless  Ebbob. 

An  Instruction  that  the  possession  by  de- 
fendant of  B  federal  liquor  license  could  not 
legally  operate  as  a  shield  to  a  person  shown 
to  have  sept  a  public  liquor  resort  within  no- 
licenae  territory,  being  a  correct  statement  of 
law,  could  not  have  caused  a  miscarriage  of 
justice,  even  though  written  application  for 
such  license  may  not  have  been  introduced  ac- 
cording to  rules  of  evidence. 

On  Rehearing. 

11.  Intoxjcatino  Liquors  ^s»242— Cbiuinal 
Prosecutions— Punishment. 

A  sentence  to  imprisonment  for  one  month 
and  under  Penal  Code,  §  1205,  to  a  fine  of  $600, 
and  in  default  of  payment,  imprisonment  not 
exceeding  one  day  tor  each  $2  thereof,  is  void 
as  to  imprisonment  for  nonpayment  of  fine,  aa 
violating  Local  Option  Lew,  |  19,  limiting  im- 
prisonment to  7  months. 

12.  Criminal  Law  ©=>1191— Appeal— Powes 
to  modift  judqmenl-s. 

The  Court  of  Appeals  before  a  judgment  be- 
comes final,  or  the  cause  is  transferred  to  the 
Supreme  Court,  upon  petition  still  possesses 
right  and  jurisdiction  to  modify  its  judgment. 

Appeal  from  Superior  Ooart,  Merced  Conn- 
ty;  B..N.  Rector,  Judge. 

6.  Pera  was  convicted  for  keeping  a  place 
of  public  resort  for  sale  of  alcoholic  1i<iuor  In 
no-llcense  territory,  motions  in  arrest  or 
Judgment  and  for  new  trial  were  deoied,  and 
ateused  appeals  from  Judgment  and  orders 
denying  motions.  Judgment  reversed  In  part, 
and  affirmed  in  part,  order  denying  new  trial 
affirmed,  and  appeal  from  order  denying  mo- 
tion in  arrest  of  judgment  dismissed. 

L.  J.  Schlno,  of  Merced,  and  Terry  W. 
Ward,  of  San  Francisco,  for  appellant  U.  S. 
Webb.  Atty.  Gen.,  and  J.  Chaa.  Jones,  Depu^ 
Atty.  Gen.,  for  the  People. 

HART,  J.  Defendant  was  Infcmned 
against  by  the  district  attorney  of  the  county 
of  H«eed  for  tlie  crime  of  keeping  a  place  of 
public  resort  In  no-llcense  territory  for  the 
purpose  of  sale  in  no-llcense  territory  of  al- 
coholic liquor.  The  jury  returned  a  verdict 
of  guilty  as  charged  In  the. Information.  De- 
fendant made  a  motion  In  arrest  of  Judgment 
and  a  motion  for  new  trial,  both  of  which 
motions  were  denied.  Judgment  was  pro- 
nounced and,  as  entered  in  the  minutes  of  the 
court,  read  as  follows: 

"It  is  ordered,  adjudged  and  decreed  that 
said  defendant,  G.  Pera,  be,  and  he  is,  Sued  in 
the  sum  of  $000,  said  sum  to  be  paid  to  the  clerk 
of  this  court,  immediately,  and  in  default  of 
said  payment  of  fine,  said  defendant  to  be  im- 
prisoned in  the  Merced  county  Jail  for  a  term 
not  exceeding  one  day  for  each  $2  of  such  fine 
so  remaining  unpaid.  It  is  further  ordered,  ad- 
judged and  decreed  that  said  defendant  foe,  and 
ne  is  hereby,  sentenced  to  serve  a  term  of  <me 
month  in  the  Merced  county  jail." 

The  appeal  is  from  the  Judgment,  the  or- 
Oer  denying  the  motion  In  arrest  of  Judgment, 
and  the  order  denying  the  motion  for  a  new 
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trial.  Appellant  cont^ids  that  the  "Jadgment 
Is  excessive,  void,  and  unlDtelMglble." 

It  appears  from  the  record  that,  at  the  time 
of  proDouucing  judgment,  the  court  Imposed 
the  fine  of  $600,  with  the  alternative  of  Im- 
prisonment, and  then  the  following  colloqar 
ensued: 

"The  Court:  Now,  Mr.  District  Attorney,  of 
coarse  I  don't  think  there  Is  any  question  but 
what  the  court  has  the  right  to  go  ahead,  after 
this  kind  of  a  judgment,  and  Impose  a  senteoce 
ot  imprisonment 

"Mr.  McCray:  I  will  Just  read  the  section. 

"The  Court:  This  imprisonment,  of  course,  ia 
only  In  default  of  the  payment  of  Uie  fine,  that's 
all,  and  there  Is  no  imprisonment  at  all  except 
for  a  defsult  In  the  payment  of  the  fine,  that 
is  only  to  compel  the  payment  of  the  fine,  that 
is  all.  It  ia  therefore  ordered,  adjudged  and 
decreed  that  you  be  kaprisoned  in  the  county 
Jail  of  the  county  of  Merced  for  the  term  of 
one  month." 

It  Lb  the  contention  of  appellant  that,  un- 
der the  first  part  of  the  judgment.  Imposing 
a  fine  of  (600,  or  Imprisonment  for  one  day 
for  each  $2  of  the  floe,  he  may  be  compelled 
to  serve  300  days,  while,  tn  addition,  under 
the  second  part  of  the  Judgment,  he  must 
senre  one  month  wlthoat  ttie  altematlTe  of  a 
One,  a  total  of  330  days.  Sectioo  19  of  the 
local  (vtlon  act  (Stats.  1911,  ik  604).  under 
the  proTiflioDB  of  which  the  det«idant  was 
tried  and  couTlcted,  provides: 

"Any  person  violating  any  of  the  provisions 
of  this  act  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  upon  convictisn  thereof  shall  be 
punished  by  a  fine  not  exceeding  six  hundred 
dollars,  or  by  imprisonment  in  the  county  jail 
not  exceeding  seven  months,  cr  by  both  inch 
fine  and  impnsonnKnt." 

Sectlmi  1206  of  the  Bmal  Oode  reads  as 

follows: 

"A  Judgment  that  a  defendant  nay  a  fine  may 

also  direct  that  he  be  imprisoned  until  the  fine 
be  satiaSed.  But  the  judgment  must  specify  the 
extent  of  the  imprisonment,  which  must  not  ex- 
ceed one  day  for  every  two  dollars  of  the  fine, 
nor  extend  In  any  case  beyond  the  term  for 
which  the  defendant  might  be  sentenced  to  im- 
prisonment for  the  offense  of  which  he  has  been 
convicted." 

It  Is  manifest  that  the  penal  clause  of  the 
local  <^tion  statute  limits  the  power  of  the 
court  to  Impose  punishment  by  Imprisonment 
to  a*  term  of  7  months,  and  that,  therefore,  the 
alternative  punishment  by  Imprisonment  Im- 
posed by  the  court  In  this  case  for  default  In 
the  payment  of  the  fine  of  $600  Imposed 
would,  in  case  the  fine  were  not  paid,  be  in 
excess  of  the  power  of  the  court  to  inflict 
Section  120S  of  the  Penal  Code  originally 
read  as  follows: 

"A  judgment  that  the  defendant  pay  a  fine 
may  also  direct  that  he  be  imprisoned  until  the 
fine  be  satisfied,  specifying  tae  extent  of  the 
imprisonment;  whloi  must  not  exceed  one  day 
for  every  didlar  of  the  fine." 

The  Supreme  Court,  in  Ex  parte  Rosen- 
helm,  83  Cal.  388, 23  Pac.  372,  construing  said 
sectlMi  as  it  then  read,  held,  quoting  the  ^1- 
labus: 

"When  the  court  sentences  a  defendant  to  a 
term  of  imprisonment,  and  also  to  pay  a  fine, 
there  can  lie  no  farther  imprisonment  tor  non- 
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payment  of  the  fine,  under  section  1205  of  tbr 
Penal  Code,  that  section  not  applying  to  cases 
in  whidi  the  judgment  is  for  a  fine  coupled  with 
a  sentence  of  Imprisonment.'* 

The  Attorney  Ooieral  has  cited  us  to  no 
case  giving  section  1205  a  different  construc- 
tion from  that  ^ven  it  in  the  above  case. 
He  contends,  however,  that  the  amendment  of 
the  section  by  the  Legislature  of  1891  (St 
1891,  p.  52)  so  changed  the  section  as  to  make 
the  construction  given  it  in  the  Rosenheim 
Case  inappllcaMe  or  without  ccmtrolllog  force 
In  determining  the  true  meaning  thereof  as  it 
now  stands.  The  section  as  amended,  it  will 
be  noted,  besides  changing  the  rate  per  day 
at  which  a  fine  shall  be  satisfied  by  imprison- 
ment from  $1  to  $2,  adds  tbe>foUowing  lan- 
guage to  the  section: 

*****  Nor  [the  imprisonment  In  case  of 
fine]  extend  in  any  case  beyond  the  term  tar 
which  the  defendant  might  be  sentenced  to  im- 
prisonment for  the  offense  of  which  be  has  been 
convicted." 

We  feel  franb  enough  to  say  that  the  Ros- 
enheim Case  went  to  the  extreme  limit  in 
holding  section  1205  Inapplicable  to  cases 
where  "the  court  has  Imposed  a  term  of  im- 
prisonment and  also  a  fine."  It  seems  to  us 
that  the  secttcMi  may  justly  be  interpreted  to 
mean  that,  where  the  law  of  the  violation  of 
which  a  persm  has  been  convicted  autlioilxe^ 
the  Impoeltton  ol  a  sentence  of  Imprisonmoit 
and  also  a  fine,  both  a  fine  and  a  sentence  of 
imprisonment  may  be  imposed  and  the  alter- 
native ot  Impriscmment  ordered  to  satlsty 
the  flne^  prorlded  the  fine  is  sucli  that  the  inif 
prisomnent  for  the  noiqiayment  thereirf;  tak- 
en alone  cw  together  with  the  sentence  of  lm> 
prisomnent,  will  not  have  the  effect  of  ex- 
tending  the  imptisonmoit  beyond  the  maxl- 
mum  term  of  imprisonment  prescribed  by 
the  statute.  But,  as  stated,  the  Boeoihdin 
Case,  supra,  goes  farther  and  holds  that  sec- 
tion 1205  hsB  no  applicatl(si  to  such  a  case^ 
and  since,  as  declared,  our  attmtlon  has  Iwen 
called  to  no  Bubseqneat  deddm  ot  the  Su- 
preme Court  overruling  timt  case  iip<m  the 
point  under  consideration,  this  court  ia  bound 
by  the  conclusion  therein  announced,  assum- 
ing that  there  Is  no  such  change  In  section 
1205  by  reason  of  its  amendment  by  the  Leg- 
islature of  1891  as  to  justify  us  in  holding,  as 
the  Attorney  General  undertakes  to  point  out 
that  the  said  amendment  has  rendered  the 
Rosenheim  decision  without  force  in  its  ap- 
plication to  sold  section.  But  accepting,  as 
we  are  required  to  do,  the  construction  given 
section  1205  in  the  Rosenheim  Case,  we  per- 
ceive nothing  In  the  language  added  to  the 
section  which  warrants  the  conclusion  that  It 
should  be  given  a  different  construction  from 
that  to  which  It  Is  subjected  In  the  case  nam- 
ed, or  (In  other  words)  that  makes  It  any  the 
less  inapplicable  now  than  before  Its  amend- 
ment to  cases  where  a  fine,  in  addition  to  a 
sentence  of  imprisonment  has  been  Imposed. 
Indeed,  It  seems  to  ns  that  the  purpose  of  the 
amendment  was  merely  to  make  it  plain 
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in  no  case  diotild  Oie  altenmtlTe  of  Im- 
prlscmmeDt  for  default  In  the  payment  of  a 
fine  be  sach  as  would  make  the  Imprisonment 
extend  beyond  the  maztmnro  term  at  impris- 
onment which  is  prescribed  for  the  offense  of 
which  the  defendant  is  convicted.  However, 
under  the  rule  laid  down  in  the  Rosenheim 
Case,  we  are  constrained  to  hold  that  that 
portion  of  the  judgment  In  tbls  case  whereby 
a  fine  of  9600.  with  the  altematlTe  of  im- 
prisonment in  the  county  Jail  tor  a  p^od  of 
time  not  exceeding  one  day  for  each  ^  of 
sndi  fine,  was  imposed,  la  void.  But  tlkat  por- 
tion of  the  Judgment  sentencing  the  defend- 
ant to  a  term  of  oa»  month  in  the  county  Jail 
is  undoubtedly  valid,  and  will  have  to  stand. 

[1,2]  It  is  next  urged  that  the  evidence 
was  Insufficient  to  Justify  Uie  verdict,  in  that 
there  is  a  failure  of  proof  of  the  f(dlowing  es- 
sential facts:  (1)  That  on  or  about  the  4th 
day  of  February,  1917,  defendant  kept  a  place 
of  public  rraort,  where  the  alcoholic  liquors 
specifically  designated  in  the  Information 
were  kept  for  the  purpose  of  sale  and  distri- 
bution ;  (2)  that  the  said  town  of  North  Doa 
Palos  was  not  on  said  date  within  the  bound- 
aries of  any  incorporated  city  or  town;  (3) 
that  said  eupervlsorial  district  was  not  then 
and  there  "no-llcense  territory." 

The  testimony  upon  which  the  verdict  was 
predicated  may  briefly  be  stated  as  follows: 

J.  R.  Ryan,  a  deputy  sheriff  of  Merced 
county,  testified  that  he  met  the  defendant 
at  bis  place  in  South  Dos  Palos  on  Sunday, 
the  4th  day  of  February,  1917 :  that  he  and 
Claud  Wills,  another  deputy  sheriff,  bad  gone 
there  with  a  search  warrant  "to  search  for 
liquor  In  the  place."    He  testlfled: 

"I  went  into  a  house.  •  •  •  This  room 
has  a  bar  Id  it ;  it  bas  a  big  safe  in  it,  and  in 
tliis  safe  there  is  a  whole  lot  of  casea;  there 
might  be  8  or  9  cases  in  there;  soda  water, 
ginger  ale,  and  stuff  <m  that  order." 

He  described  the  bar  and  fixtures,  and  stat- , 
ed  that,  on  the  rack  end  of  the  bar,  be  found ' 
a  half  bottle  of  whisky.  This  bottle  was  pro- 
duced and  Identified  and  admitted  In  evi- 
dence.  The  witness  said  that  he  saw  a  wo- 
man, afterward  proven  to  be  the  wife  of  the 
defimdant,  in  the  back  of  the  house  who  had 
two  pitchers  and  was  pouring  something  in- 
to the  sink;  that  Mr.  Wills  took  the  pitch- 
ers from  her  and  onptled  ths  contents  into 
two  bottles,  and  these  bottles,  containing 
wine,  .were  also  received  in  evidence.  The 
witness  t«tlfied  that: 

Aboot  ten  mlnnteB  after  he  reached  the  prem- 
ises, "the  defendant  drove  into  the  yard,  aiiii 
Mr.  Wills  addressed  him  in  my  presence.  He 
asked  him  if  be  was  Mr.  Pera,  and  be  said 
he  was;  thare  was  a  little  abed  there  (after- 
ward proven  to  be  about  60  feet  from  the  house), 
and  Mr.  Wills  asked  him  if  that  was  his  shed, 
and-  he  said  it  was,  and  it  had  a  lock  on  it,  ana 
Mr.  Wilis  lifted  the  lock  out  and  opened  tiie 
door,  where  we  found  this  stuff  in  there,  and 
be  asked  him  if  that  was  bis,  and  he  said  it 
was,  and  we  proceeded  to  take  it  out  and  check 
it  up  to  see  how  much  was  there.  •  •  • 
While  we  were  checking  this  stuff  up  Mr.  Pera 
walked  up  within  probably  6  or  S  zeet  of  me, 


and  he  had  his  hand  laying  on  a  little  girl  9 
Moulder,  or  head,  I  don't  remember  which,  and 
be  said  to  her,  'What  do  you  know  about  these 
fellows;'  be  said,  Tbey  are  taking  the  bread 
away  fr«n  you.' 

There  were  identified,  as  having  been  tak- 
en from  the  abed,  53  bottles  containing  vari- 
ous llauors,  and  a  cas&  containing  33  bot- 
tles of  beer,  all  of  whldi  were  admitted  In 
evldenca  The  witness  further  said  that  de- 
fendant said  that  the  house  and  shed  and 
the  liquors  were  his. 

Claud  Wills  corroborated  g^ierally  the 
testimony  of  witness  Ryan.  He  said  that 
when  they  searched  tiie  shed  and  found  liq- 
uor there  the  defendant  said  that  it  was  bis, 
and  that  it  was  *^or  the  family  use";  that 
he  also  said,  "I  don't  deny  selling  any  whis- 
ky;" that  he  said  that  be  had  sold  liquor 
to  one  Wegner,  "but  Wegoer  did  not  have  no 
bottle  of  his." 

W.  M.  Morrison  testified  tliat,  In  Decem- 
ber, 1916,  and  Jaunary,  1917,  he  was  engaged 
as  foreman  of  the  construction  of  a  school 
bnildfug  at  South  Dos  Palos,  and  that  W;  L. 
Wegner  was  a  carpenter  at  work  on  said 
building;  that  some  time  between  the  7th 
and  26th  of  January,  1917,  he  and  Wegner 
went  to  a  building  and  Into  a  room  which 
he  said  he  supposed  had  been  a  saloon,  be- 
cause It  had  a  bar,  and  that  Wegner  pur- 
chased and  paid  for  a  drink  for  each  of 
them,  and  that  he  (witness)  drank  beer.  He 
said  that  he  did  not  know  the  defendant,  and 
be  Indicated  the  house  in  which  he  had 
the  beer  by  drawing  a  diagram  on  the  black- 
board. 

W.  L.  Wegner  was  sworn  as  a  witness  and 
Identified  the  building  referred  to  by  wit- 
ness Morrison  and  indicated  on  the  diagram 
drawn  by  him,  and  said  that  defendant  told 
him  that  that  property  belonged  to  him.  He 
corroborated  the  testimony  of  Morrison  as 
to  the  purchase  of  drinks  In  the  bouse,  and 
said  that  defendant  sold  them.  A  bottle  of 
whisky  was  received  in  evidence  which  the 
witness  said  be  had  bought  of  defendant  on 
the  21st  of  January,  1917.  He  described  the 
building,  and  stated  that  in  front  of  it  was 
a  sign  reading:  "Hotel  and  Saloon.  O.  Pe- 
ra, Pr<^rletor." 

That  the  town  of  South  Dos  Palos  was  not, 
on  the  4th  day  of  February,  1917,  situated 
within  the  boundaries  of  an  Incorporated 
city  or  town  was  sufficiently  shown  by  the 
testimony  of  P.  J.  Thornton,  the  county 
dork  of  Merced  county,  who  first  prodoced 
the  record  of  the  board  of  sapervls(«s  show- 
ing that,  on  November  5,  1912,  the  Fifth  bo- 
pervlsorial  district  outside  of  Incorporated 
dtles  and  towns  voted  in  favor  of  no  license 
and  declaring  that  90  days  tbereaft^  sndi 
territory  should  be  "no-llcense  territory," 
and  then  testified  that  since  the  said  6th  day 
of  November,  1912,  there  had  beat  no  "wet 
and  dry  election"  in  said  district:  that 
South  Dos  Palos  was  within  the  boundaries 
of  the  Fifth  supervUKHTial  district,  and  thaf 
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the  tswn  of  Los  Banos  was  the  only  Incorpo- 
rated dty  In  the  district  While,  it  would 
seem,  the  prosecution  could  directly  and 
more  clearly  hare  shown  that  South  Dos  Pa- 
los  was  not  at  the  time  mentioned,  within  the 
boundaries  of  an  incorporated  dty  or  town, 
still,  as  above  stated,  it  was  sufficiently 
shown  by  the  statement  of  the  county  clerk 
that  the  town  of  Los  Banos  was  then  the  only 
incorporated  town  situated  within  the  l^und- 
aries  of  the  Fifth  supervisorial  district.  It 
was  not  attempted  to  be  shown,  nor  was  it 
claimed,  that  South  Dos  Palos  is  situated 
within  the  incorporated  limits  of  Los  Banos, 
or  Is  a  part  of  that  municipal  corporation, 
and  the  fact  that  the  two  towns  bear^and  are 
known  by  and  under  different  names  war- 
ranted the  Jury  in  concluding  that  South 
Dos  Palos  was  no  part  of  Los  Banos,  and 
that,  the  latter  town  having  been  shown  to 
be  the  only  Incorporated  town  within  said 
supervisorial  district,  the  former  town  was 
not  Incorporated  and  formed  no  part  of  any 
incorporated  town.  , 

The  contention  that  the  evidence  failed  to 
show  that  the  place  kept  by  defendant  in 
South  Dos  Palos  was  a  public  resort,  at 
which  alcoholic  liquors  were  kept  for  sale 
and  distribution,  is  not  borne  out  by  the  rec- 
ord. As  already  shown,  there  was  testimony 
tending  to  prove  that  in  near  proximity  to  the 
date  of  the  arrest  of  the  defendant,  alleged  In 
the  Information  as  about  the  time  he  sold  and 
distributed  intoxicating  Uquora  at  bis  place, 
the  defendant  sold  various  kinds  of  liquors 
to  the  partial  giving  that  testimony;  that, 
on  the  4tb.  of  February,  1917,  the  oSBcen  who 
seardied  tils  pronlaes  fcnmd  a  large  sai^ly 
of  rarknia  kinds  of  Uaoors  on  his  pranlses 
and  In  his  possession;  that  the  defendant 
admitted  to  the  witness  Wegner  that  he 
owned  the  place ;  that  on  the  exterior  of  the 
building  there  was  attached  thereto  a  sign, 
bearing  the  words.  "Hotel  and  Saloon" ;  that 
the  defendant  admitted  to  the  witness  Wills 
that  he  sold  whisky  there. 

The  f<ffegoIng  .was  snfflclent  to  Jostity  the 
condusiott  that  the  defendant  k^t  a  supply 
of  alcoholic  liquors  at  his  place  for  the  pur- 
poee  of  selling  the  same  to  any  one  desiring 
to  purchase  them.  Of  course,  It  will  not  be 
disputed  that  a  "public  resort,"  within  the 
contemplation  of  the  statute,  means  any 
place,  whatever  the  character  of  the  building, 
where  the  public  may  purchase  and  obtain 
alcoholic  liquors  at  any  time  they  may  be 
asked  for.  It  may  be  true,  and  doubtless  Is 
generally  true,  that  where  the  traffic  In  such 
liquors  Is  forbidden,  and,  therefore,  llUdt, 
the  business  of  dispensing  the  liquors  may  be 
carried  on  in  a  dandestine  manner,  and  that, 
In  some  instances,  In  the  exerdse  of  caution, 
lest  arrest  and  prosecution  for  the  unlawful 
act  may  follow,  the  dispenser  may  refuse  to 
make  the  Illldt  sales  to  some  certain  indi- 
viduals; bat  even  so,  the  place  is  neverthdess 
a  public  resort  within  the  meaning  of  the  law 


If  there  be  sales  of  sudi  liquors  to  any  part 
of  the  puUIc.  It  Is,  in  brief,  a  place  of  pub- 
lic resort  If  It  be  a  place  to  whldi  any  part 
of  the  public  are  offered  the  importunity  to 
resort  for  the  purpose  of  pnrdiaslng  alccAolIc 
liquors. 

[3]  It  is  dalmed  that  it  was  prejudicial 
error  for  the  court  to  have  admitted  In  evi- 
dence a  map  purporting  to  be  the  official  map 
of  MOTced  county.  The  objections  to  it  were 
that  the  document  offered  as  the  map  was 
only  an  unautfaenticated  copy  thereof,  and 
that,  the  original  having  been  made  In  the 
year  1909,  It  could  not  show  the  fifth  super- 
visorial district  as  It  existed  at  the  time  of 
the  alleged  commission  of  the  offense  charged. 
As  to  the  first  objection,  It  is  to  be  answered 
that  by  the  county  derk  the  map  received 
in  evidence  was  shown  to  be  a  copy  of  the 
original  map  as  prepared  by  the  county 
surveyor  and  accepted  as  the  official  map  of 
the  county  by  the  snperrlaws.  As  to  the 
second  ground  of  ohjection.  It  Is  to  be  re- 
marked that  If  tiie  purpose  of  Inttodndnff 
the  map  in  evidence  was  to  show  the  bonnd- 
arles  ot  the  Fifth  supervisorial  district,  and 
it  fiiiled  to  show  such  boundaries  as  they  are 
now  eatabllshed,  or  If  there  was  a  difference 
between  the  boundaries  -as  delineated  on  the 
map  and  as  they  actually  existed  at  the  time 
the  crime  diarged  Is  allured  to  have  bera 
committed,  and  sodk  dlfleroice  was  of  ma- 
terial importance  to  the  def»idant,  then  the 
tatter's  couns^  In  Oieir  objection  to  the  map 
on  that  ground  should  have  qpedflcally  point- 
ed out  sudi  difference  and  called  ttie  trial 
conrfa  attration  thereto.  Tlie  mere  objec- 
tion, as  counsel  stated  it,  that  "tiie  map  of  It- 
self would  not  natnrallji  show  the  superriso- 
rial  district  in  1917,"  was  not  In  our  <^inion 
suffldent  to  require  the  trial  conrt  to  order 
the  map  excluded.  There  is  no  presumption 
that  the  boundaries  of  said  dlstrid  now  or 
at  the  time  the  crime  charged  Is  allied  to 
have  been  committed  are  any  different  from 
what  they  are  shown  to  be  by  the  map.  In- 
deed, if  a  presumption  is  allowable  at  all 
with  reference  to  the  fact,  we  think  It  should 
be  that  the  boundaries  of  the  district  con- 
tinued to  be  precisely  as  tbey  were  when  the 
map  was  made  and  as  they  are  ddineated 
thereon.  Code  Civ.  Proa  {  1963,  subd.  32. 
Moreover,  If  the  map  showed  that  South  Dos 
Palos  was  not  situated  within  the  bound- 
aries of  said  supervisorial  district,  the  effect 
of  allowing  the  map  In  evidence  would  then 
more  likely  be  to  assist  rather  than  to  injure 
the  accused,  or  at  least  not  to  prejudice  him. 

[4]  It  Is  claimed  that  the  court  seriously 
erred  In  admitting  In  evidence  a  document, 
offered  by  the  people,  purporting  to  be  a  writ- 
ten application  by  the  defendant  to  the 
United  States  revenue  office  at  San  Francisco 
for  a  federal  liquor  license.  While  the  docu- 
ment bore  a  certificate  pui-porting  to  be  that 
of  the  chief  deputy  revenue  collector,  scttlni; 
forth  that  It  was  an  exact  copy  ot  a  dooi* 
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ment  on  file  In  his  office,  and  that  It  was  "ex- 
ecuted by  G.  Pera,*'  It  is  very  doubtful  wheth- 
er It  was  competent  proof  of  the  Intent  of  the 
defendant  or  of  the  character  of  the  business 
he  was  carrying  on,  since  there  was  no  proof 
that  the  name,  "G.  Pera,"  subscribed  to  the 
purported  application,  was  signed  or  written 
by  the  defendant  or  that  It  was  his  signature, 
and  since,  furthermore,  the  purported  certifl- 
cote  Is  not  sealed  or  under  a  seal,  and  there 
is  no  proof  that  the  person  signing  his 
name  thereto  as  "Chief  Deputy  Collector" 
attached  his  name  thereto,  or  that  such  name 
Is  his  slgDatare.  But,  In  view  of  the  other 
evidence  in  the  case,  of  which  a  brief  rSsum^ 
is  given  above,  and  which  Is  amply  sufficient 
to  support  the  verdict,  we  cannot  say,  after 
considering  the  entire  record,  that  the  re- 
sult of  the  error  in  admittinK  the  document 
in  evidence,  if  error  it  was,  has  resulted  in 
a  miscarriage  of  justice.  Const,  art  6^  S  4%. 

[S,  (]  We  think  the  testlmcniy  of  the  county 
clerk  that  there  was  no  other  incorporated 
town  within  the  Umits  of  the  Fifth  auper- 
vlsorial  district  was  a  proper  and  competent 
method  of  proving  that  t&ct.  He  stated,  it 
is  true,  that  lie  bad  no  knowledge  of  that 
fact  exc^  snch  as  he  bad  obtained  from  an 
examination  of  "the  records.**  We  can  con- 
ceive of  no  "records"  which  will  affirmatirely 
disclose  that  a  iiartlcplar  town  or  dty  is  not 
incorporated,  but  no  doubt  the  witness  knew 
from  cMnmon  notoriety  that  South  Dos  Palos 
was  not  Incorporated,  and  we  tbink  npon 
such  hnowledge  it  was  proper  for  him  to  state 
the  fact.  But  the  courts  may  take  Judicial 
notice  of  the  fact  that  a  town  or  city  is  In- 
corporated, If  such  be  the  fact,  and  In  this 
case  the  court  Judicially  knew  that  Los  Bancs 
was  Incorporated,  and  we  may  assume  would 
have  taken  snch  notice  of  the  fact  of  the  in- 
corporation of  South  Dos  PaloB,  if  it  were 
an  incorporated  town,  and  have  declared 
such  knowledge  to-  the  Jtur,  as  it  would  have 
been  its  doty  to  da  Mo  such  declaration  was 
made  the  court  to  the  Jury,  nor  was  there 
any  request  by  the  defendant  that  the  court 
state  to  tbe  Jury  that  said  town  was  incorpo- 
rated. We  are  autboriaed  to  assume  that  if, 
In  point  of  te.ct,  the  town  of  south  Dos  Palos 
was  an  incorporated  town  at  the  time  the 
offense  charged  Is  alleged  to  have  occurred, 
the  defendant  would  have  asked  for  an  in- 
struction to  that  effect,  tn  the  absence  of 
such  an  Instruction,  the  Jury,  without  any 
consideration  of  the  testimony  of  the  county 
clerk  upon  that  question,  were  warranted  in 
finding  that  South  Dos  Palos  was  not  an  in- 
corporated town  at  tbe  time  mentioned  in 
tbe  information,  or  at  the  time  referred  to 
in  the  evidence. 

[7]  It  Is  also  complained  that  the  court 
erred  in  allowing  the  witness  Wegner  to  tes- 
tify that,  on  January  21,  1917—14  days  prior 
to  the  date  of  the  alleged  commission  of  the 
offense — tbe  defendant,  at  his  place,  in  South 


Dos  Palos,  sold  him  whisky,  for  which  he 
paid  the  defendant  the  sum  of  35  cents.  This 
testimony  was  properly  admitted,  not  for  the 
purpose  of  proving  another  and  distinct 
offense  from  that  charged,  but  to  show  the 
character  of  the  place  and  the  purpose  of  the 
defendant.  People  v.  Cavalllnl,  2»  Cal.  App. 
526,  531,  156  Pac.  73.  The  information,  as 
has  been  shown,  charges  the  defendant  with 
keeping  a  place  of  public  resort  In  the  desig- 
nated no-llcense  territory  for  the  purpose  of 
sale  and  distribution  therein  of  certain  spe- 
cifically enumerated  alcoholic  liquors,  and  the 
sale  by  defendant  to  Wegner  was  so  near  the 
time  at  which  the  offense  charged  Is  allied 
to  have  been  committed  that  most  clearly  tes- 
timony of  said  sale  tended  to  prove  that  tbe 
defendant  did  keep  such  public  resort  at  or 
about  the  time  named  In  the  information. 

[I]  At  tbe  close  of  the  case  for  the  people, 
counsel  for  the  def^dant  moved  tbe  court  to 
advise  the  jury  to  acquit  on  the  ground  that 
the  state  had  failed  to  present  soffident 
proof  to  Justify  a  verdict  of  conviction.  Tbe 
particular  point  npon  which  counsel  relied 
for  tbe  support  of  their  motion  was  that 
there  was  a  fatal  paucity  of  proof  of  the  lo- 
cation of  tbe  defendant's  alleged  place  ot 
public  resort  within  the  boundaries  of  tbe 
Fifth  stQ>ervisorial  district,  counsel  asseve- 
rating that  tbe  only  proof  upon  that  subject 
was  in  the  purported  map  of  said  district 
above  referred  to,  and  that  said  map  failed 
to  show  that  the  place  was  within  said  super- 
visorial district  Replying  to  this  statement 
by  counsel,  the  court  remarked,  "Well,  we 
have  other  evidence  here."  Counsel  ex- 
cepted to  the  remark  as  Improper  and  as 
tending  to  indicate  to  the  Jnry  that  the  court 
was  of  the  opinion  that  "the  other  evidence" 
was'such  as  to  warrant  a  finding  that  the  de- 
fendant's place  was  situated  in  said  district 
There  Is  no"  merit  in  this  point 

Necessarily,  the  court  was  compelled  to  de- 
termine. In  passing  upon  the  motion,  whether 
there  was  sufficient  evidence  in  tbe  record 
upon  all  essential  points  to  JusU^  tbe  sub- 
mission of  the  case  to  tbe  Jury.  This  would 
have  been  the  necessary  ^ect  of  a  denial  of 
the  motion  even  if  the  court  had  merely  de- 
nied tbe  motion  without  expressing  any  c^in- 
Ion  in  the  presence  of  the  Jury  as  to  whether 
there  was  eviitence  in  proof  of  tbe  tact  stated 
other  than  that  to  which  counsel  called  spe- 
cial attentltm.  But  the  court  had  the  rl^t 
to  express  its  Tlews  upon  tbe  motion  and  its 
reasons  for  holding  it  to  be  without  a  sub- 
stantial basis,  and  a  party  making  such  a  mo- 
tion must  expect  this.  Unless  there  is  plain- 
ly and  obviously  a  total  failure  of  proof  upon 
some  essential  element  of  the  offense  charged, 
the  defendant,  when  making  such  a  motion, 
merely  takes  a  chance  on  the  allowance  of 
tbe  motion  and  himself  must  assume  respon- 
sibility for  and  abide  by  tbe  consequences 
at  a  denial  of  the  motion  and  tbe  incidents 
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attending  tbe  ruling  ttwreon,  assuming,  of 
cqurse,  that  tbe  court,  in  its  ruling.  If  It  de- 
nies ttie  motion,  does  not  trench  upon  tlie 
province  of  the  Jury  by  discussing  and  ex- 
pressing an  (^tnion  upon  the  w^ht  or  evl- 
dmtlary  value  of  the  testimony.  In  this  In- 
stance, however,  it  will  be  observed  tliat  the 
court  made  no  comment  or  expressed  or  Inti- 
mated no  cqpinlon  upcm  the  weight  or  the  ef- 
fect of  **the  other  evidence"  to  which  it  re- 
ferred. It  merely  stated  that  there  was 
other  evidence  addressed  to  the  point  and 
very  properly  left  to  the  jury  the  Question 
whether  such  "other  evidence"  was  of  suffi- 
cient probative  force  to  satisfy  their  minds 
of  the  existence  of  tbe  fact  to  which  It  re- 
lated. Besides,  had  counsd  for  defendant, 
previously  to  making  and  arguing  their  mo- 
tion, requested  the  court  to  exclude  the  jury 
from  the  courtroom  during  the  argument  on 
the  motion,  such  request  would  undoubtedly 
have  been  compiled  with,  and  there  could 
have  been  no  possibility  of  the  jury  hearing 
anything  which  ml^t  be  prejndldal  to  de- 
fendant 

[II  It  is  complained  that  the  court  erred 
and  thns  seriously  prejudiced  the  rights  of 
the  accused  by  instructing  the  jury  that  It 
was  not  necessary  to  the  consummation  of  a 
crime  of  the  character  of  the  one  with  which 
the  defendant  is  here  charged  that  there 
should  exist  and  be  shown  an  Intent  to  com- 
mit the  act,  and  that,  therefore,  all  that  the 
jury  were  required  to  find,  to  reach  a  verdict 
of  guilty,  was  that  tbe  defendant  iept  a 
place  of  public  resort  for  the  purpose  of  sell- 
ing and  distributing  alcoholic  liquors  within 
no-llcense  territory— that  the  spedflc  intent 
with  which  the  act  was  done  was  Immaterial. 
We  think  the  rule  as  declared  by  the  bostruc- 
tion  is  correct,  in  so  tar  as  It  relates  to  a 
case  of  this  diaracter.  Tbe  dedsiims  appear 
to  be  quite  uniform  upon  the  proposition  that 
where,  in  invcAlng  and  allying  tbe  police 
power,  the  Legislature  has  pnAiblted  cer- 
tain acts  and  denounced  them  as  criminal, 
the  mere  commissicm  of  such  acts,  regardless 
of  the  intent  wltb  which  they  were  conunlt- 
ted,  Is  sufficient  to  constitute  the  crime  so 
draonnced.  ^ere  ar^  perhaps,  certain  ex- 
ceptions to  this  rule,  ab,  tor  instance^  where 
the  statute  itself  uses  language  in  describ- 
ing or  defining  tbe  crime  indicating  that 
scienter  or  a  specific  intent  to  do  the  act  was 
essential  to  constitute  It  a  erlme.  But  par- 
ticularly in  cases  Interdicting  the  traffic  in 
intoxicating  liquors  the  rule  generally  Is 
that  the  mere  commission  of  tbe  act  Is  suffi- 
cient to  consummate  the  oCroise,  and  in  tbe 
present  case  the  iaw  autborhsli^  tbe  esteb- 
llsbment  of  "no-llcense  territories"  uses  no 
language  indicating  an  intention  in  the  leg- 
islature to  make  the  intent  with  which  tbe 
act  of  keeping  a  resort  for  the  purpose  of 
selling  intoxicating  liquors  Is  committed  an 
ingredient  of  tbe  (rffense.  In  Cwimonwealth 
v.  Holstein,  132  Pa.  357,  19  Atl.  273,  the 
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court,  having  before  tt  a  case  in  which  the 
defendant  bad  been  convicted  of  the  unlaw- 
ful sale  of  alcoholic  liquor,  said: 

"It  is  not  necessary  to  sustain  a  conviction 
for  BelHnfT  intoxicating  liquors  under  the  act  of 
1887  for  the  commonwealth  to  prove  a  criminal 
intent  It  is  enough  to  show  tbe  sale,  when 
tbe  defendant  may,  if  be  can,  ehield  himself  be- 
hind a  license.  I(  the  sale  is  contrary  to  law, 
tbe  intent  has  nothing  to  do  with  it  A  con- 
trary ruling  Would  fritter  away  the  act  of  1887, 
and  coDTicBoQS  under  it  would  be  rare." 

The  instruction  In  which  It  was  stat- 
ed to  the  jury  that  the  payment  of  a  federal 
license  tax  required  by  any  law  of  Congress 
to  be  paid  by  a  person  "for  carrying  on  any 
trade  or  business"  does  not  exempt  sudi 
soft  from  any  pwalty  or  punishment  provid- 
ed by  the  laws  of  the  state  for  carrying  on 
such  trade  or  business  within  such  state, 
etc.,  was  manifestly  Intended  to  bear  upon 
the  testimony  purporting  to  show  that  the 
defendant  applied  to  tbe  United  States  In- 
ternal revenue  office  for  a  liquor  license,  no 
such  license  having  been  introduced  in  evi- 
dence. It  la  claimed  that  the  Instrnction 
was  not  pertinent  to  the  case  and  prejudi- 
cial to  the  defendant  While  we  have  ex- 
pressed a  doubt  as  to  the  competency  of  the 
written  appUcatlou  by  tbe  defendant  for  a 
federal  liquor  license,  because  It  was  not 
shown  to  have  been  genuine,  yet  as  applied 
to  that  testimony,  the  Instruction  was  perti- 
nent inasmuch  as  the  jury  might  have  in- 
ferred from  that  proof  that  the  accused  did 
secure  and  possess  such  a  license.  Assnnn 
Ing,  however,  that  that  testimony  was  not 
for  the  reason  suggested  admissible,  and 
that,  therefore,  the  instruction  was  out  of 
place,  stilt,  as  we  have  shown,  there  is  snffl- 
dent  competent  testimony  wblch,  if  believed 
by  the  Jury,  as  obvious^  It  was,  justified  the 
verdict  and,  moreover,  the  court  in  plain 
and  readily  understandable  language  in- 
structed tbe  jury  that  a  conviction  could 
not  legally  be  had,  unless  the  evident  sa^ 
Isfled  them  beyond  a  reasMtable  doubt  that 
the  accused  sold  alcoholic  liquor  at  a  place 
of  public  resort  kept  by  him  tn  no-Ucoise 
territory ;  and  the  Instruction  complained  of 
here  was  abstract  In  form  and  abstractly 
correct  in  the  statement  of  the  principle  de- 
dared  therein.  In  view  of  all  these  c<m- 
Edderatlons,  we  cannot  justly  say  that  tha 
m«re  statonent  to  the  jury  that  the  posses- 
sion by  the  defendant  of  a  federal  liquor  li- 
cense could  not  l^lly  operate  as  a  shield 
to  any  pawn  shown  to  have  conunitted  the 
act  ehaifed  here  against  tbe  penal  conse- 
quences thereof—a  perfectly  sound  proposi- 
tion of  law— could  hare  bad  the  elfect  un- 
duly of  Influencing  the  Jury  in  arriving  at  a 
verdict,  or,  at  any  rate,  cA  producing  a  mis* 
carriage  of  justica 

The  defendant  complains  other  Instruc- 
tions given  and  of  the  actitm  of  the  court  In 
disallowing  a  number  proposed  by  him.  We 
have  carefully  examined  all  these  assign- 
ments and  find  nothing  in  them  calling  tat 
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ep&dal  notioe.  The  general  diarge  of  the 
court  contabied  g«ieiaUy  a  fall,  fair,  and 
pertinent  statement  of  all  the  prtnctples  of 
law  essential  to  an  enllfl^ttoied  consideration 
by  the  Jury  of  the  evidence. 

We  have  found  no  errors  militating  against 
taie  substantial  rights  ot  the  accused  and, 
accordingly,  that  portion  ot  the  Judgment 
whereby  Uie  defendant  ms  sentenced  to  im- 
prisonment in  the  conn^  Jatl  Mierced 
county  for  the  term  of  one  month  and  ttie 
wder  denying  the  accosed  a  new  trial  are  af- 
firmed. That  portion  of  the  Jadgmmt  im> 
posing  upon  the  dtfendant  a  fine  of  $600, 
wltb  the  alternatiTe  of  Imprisonment  for  de- 
:balt  in  the  paymoit  therectf  at  the  rate  of 
one  day  fyr  every  $2  ot  auxix  fine.  Is  reversed. 
There  is  no  aK>eal  from  an  order  denying 
a  motion  in  arrest  of  Judgment,  and  the  pre- 
tended appeal  from  said  order  Is  therefore 
dismissed. 

We  ccncur:  OHIPMAN,  P.  J.;  BUR- 
NETT, J. 

On  Rehearing. 

HART,  J.  Ill]  The  Attorney  General, ina 
petition  for  a  rehearing  of  this  case,  has  called 
our  attention  to  two  cases  (People  v.  Brown, 
US  Cal.  36, 45  Pac.  181,  and  People  v.  Kerr,  15 
CaL  App.  273, 114  Pac.  684),  not  cited  In  the 
original  briefs,  which  bear  nptm  the  question 
whether  the  court  In  this  case  exceeded  Its 
jurisdiction  In  adjudging  that  the  defendant, 
upon  defonlting  in  the  payment  ot  the  fine 
Imposed,  shoold  be  imprisoned  for  one  day 
for  every  f2  of  said  fine  until  the  same  Is 
satisfied.  It  will  be  observed  that.  In  the 
original  opinion,  we  construed  the  broad 
language  used  in  the  case  of  Bx  parte  Rosen- 
heim, 83  CaL  888,  23  Pac  872,  as  declaring  or 
implying  that  section  1200  the  Penal  Code 
had  no  application  whatever  to  a  case  where 
a  term  of  imprisonment  and  also  a  fine  were 
Imposed.  The  cases  above  mentioned  do  not 
appear  to  s^ve  that  oonstmctlon  to  said  sec- 
tion.  They  seem  to  hold  that  the  Rosenheim 
Case  merely  meant  to  hold  that  in  a  case 
when  both  a  fine  and  an  Imprisonment  ore 
authorized  to  he  imposed  and  a  sentence  of 
imprisonment  is  adjudged,  the  court,  while 
having  authority  also  to  impose  a  fine.  Is 
without  legal  power  or  authority.  In  case  the 
fine  be  not  paid  by  the  defendant,  to  Impose 
the  alternative  of  Imprisonment  at  the  rate 
of  one  day  for  every  $2  at  such  fine  until  the 
same  Is  so  saUsfled.  We  say  that  this  ap- 
pears to  be  the  construction  the  Brown  and 
Kerr  Cases,  supra,  put  upon  the  language 
and  the  decision  in  the  Rosenheim  Case.  We 
have,  upon  careful  reconslderatloD  of  the 
Rosenheim  Case,  concluded  that  Its  language 
is  reasonably  susceptible  of  that  construc- 
tion, uid  that,  a>  vo  construed,  it  gives  the 
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true  meaning  ot  section  1205  of  ttie  Penal 
Code.  At  any  rate,  It  is  very  clear  that  the 
Brown  and  Kerr  Cases,  whldi  were  decided 
after  the  Rosenheim  Case,  hold  that.  In  cas- 
es in  which  the  law  authorizes  the  imposition 
of  both  a  fine  and  an  Imprisonment^  the  de- 
fendant may  be  subjected  to  both  a  fine  ind 
an  imprisonment,  but  that  In  such  case  the 
court  has  no  authority  to  Impose  the  alter- 
native of  imprisonment  to  satisfy  the  fine  if 
the  defendant  defaults  in  the  payment  there- 
of. That  part  of  the  Judgment  Impo^g  the 
fine  nevertheless,  however,  constitutes  a  lien 
upon  the  defendant's  realty  in  like  manner 
as  a  Judgment  for  money  rendered  In  a  dvll 
action,  and  Its  payment  may  be  enforced  by 
due  proceedings.  Pen.  Code,  |  1206;  Pecqple 
V.  Brown,  113  Cal.  36,  45  Paa  181. 

It  follows  that  the  Judgment  in  this  case 
Imposing  an  Imprisonment  of  30  days  In  the 
county  Jail  and  also  a  fine  of  $600,  except 
that  part  thereof  providing  that  In  default  of 
the  payment  of  the  fine  the  defendant  shall 
be  Imprisoned  until  the  same  be  satisfied.  Is 
perfectly  valid. 

[12]  The  point  herein  discussed  constitutes 
the  sole  and  only  ground  upon  which  a  re- 
hearing is  asked  by  the  Attorney  General. 
In  view  of  that  fact  and  of  the  further  fact 
that  we  are  now  firmly  ccmvinced  that  our 
former  Judgment  In  the  respect  herein  con- 
sidered Is  erroneous,  and,  Inasmuch  as  the 
result  sought  to  be  obtained  by  the  applica- 
tion for  a  rehearing  may  as  well  be  brought 
about  by  a  modlflcatlDn  of  the  Judgment  here- 
tofore rendered  by  this  court  herein,  we  can 
perceive  no  good  reason  for  reopening  the 
case  for  the  further  consideration  of  said 
point,  and  so  defer  the  final  dl^osltion  of 
the  case.  Of  course,  it  will  not  be  question- 
ed that  this  court,  before  its  Judgments  be- 
come final  or  before  the  causes  in  which  such 
Judgments  are  rendered  are  transferred  to 
the  Supreme  Court  upon  petition,  still  has 
the  right  or  Jurisdiction  to  modify  its  Judg- 
ments or,  Indeed,  set  them  a^de.  If  for  good 
reasons  such  a  course  is  required. 

Accordingly,  the  petition  for  a  rehearing  Is 
denied;  but  the  former  Judgment  rendered 
herein  by  this  court  Is  hereby  modified  so  as 
to  read  as  follows: 

"That  portion  o£  the  jadgment  appealed  from 
by  the  defendant  proTlding  that  the  defendant, 
in  default  of  the  payment  of  the  fine  imposed 
shall  be  impriBoned  in  the  Merced  county  jail 
for  a  term  not  exceeding  one  day  for  each  $2 
of  such  fine  so  remaining  impaid,'  being  void, 
is  reversed.  The  remainiag  portion  of  the  judg- 
ment appealed  from  and  tbe  order  denying  the 
defendant  a  new  trial  are  affirmed.  Tliere  it 
no  appeal  from  an  order  denying  a  motion  in 
arrest  of  judgment,  and  the  pretended  appeal 
from  said  order  la  therefore  dismissed." 

We^  concur:  CHIPMAN,  P.  J,;  BUR. 
NBIT,  J. 
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(36  CaL  App.  266) 
AMOK  GOLD  MINING  CO.  r.  CANTON 
INS.  OFFICE,  Limited.    (Civ.  1999.) 

(DiBtrict  Court  of  Appeal,  First  District,  Call- 
foroia.  Feb.  14,  1018.   Rehearing  Denied 
by  Supreme  Court  April  15.  1918.) 

1.  Appeal  and  Ebbob  «s>!)30(1).  1002— Re- 
VIEW  OF  Vbboict— Pbesumption. 

Where  the  evidence  is  conflicting,  the  jury's 
fiodiuK  is  conclusive,  and  it  must  be  assumed 
that  the  jury  adopted  that  construcUon  most 
favorable  to  plaintiff.  In  order  to  austain  the 
verdict 

2.  Insukancb  «=^(>G5{4)— Mabine  Insdrance 
— Failube  to  Deliver  Goods. 

In  action  on  marine  insurance  policy,  evi- 
dence held  insufficient  to  show  that  vessel  ever 
reached  destination. 

8.  Insubamce  ^»C46(6)  —  Mabi;tb  Poijct  — 

StBANDINO— BtJBDBN  DP  PbOOF. 
In  action  on  marine  policy,  the  plaintiff  has 
the  burden  of  proving  that  the  ship  stranded. 

4.  Insubance  <3=>412  —  Mabikb  Policy  — 
"Stbakded." 

The  word  "stranded"  means  that  the  vessel 
must  remain  stationary  for  b  time,  and  implies 
a  settling  of  the  vessel  and  an  interruption  of 
the  voyage  under  extraordinary  circumstances. 

[Ed.  Note.— For  other  definititnia.  see  Words 
and  Phrases,  First  Series,  Stranded.] 

5.  ETIDBNCB  4S3»10(Q)  —  iNSUKAIf cx  ^3>6D8  — 

Mabinb  Poliot— Stbakdbd— JtniiciAL  No- 
tice. 

In  determining  whether  vessel  stranded,  the 
jury  may  consider  that  she  had  only  a  foot  of 
water  under  her  at  high  tide,  and  that  the  tide 
rises  and  (alts  14  feet,  the  state  of  the  tide  being 
a  matter  of  judicial  notice,  that  the  vessel  drift- 
ed for  an  entire  day,  and  that  the  condition  of 
her  bottom  showed  that  she  liad  pounded  on  the 
beach  or  rocka. 

6.  Tbiai.  «b>142— QtnsnoNs  fob  Jubt— Cow- 

STRUOTION  OF  TeSTIMONT. 
The  jury  are  always  the  judges  of  the  mean- 
ing of  language  employed  by  witnesses  unless 
the  language  admits  of  no  substantial  doubt. 

7.  Insubancb  «i=9665{^  —  Marine  Poliot  — 
Location  of  Goods— Evidence. 

Evidence  held  to  sustain  finding  that  goods 
covered  by  marine  policy  were  under  deck  at 
the  time  of  the  loss  so  as  to  warrant  recovery. 

8.  Insurance  &=>040(2)  —  Mabinb  Pouct  — 
Burden  of  Pboop. 

In  action  on  marine  policy,  where  insurer 
contended  that  the  consignee  refused  to  accept 
the  goods  the  burden  of  proof  on  audi  lasue  was 
on  the  insurer. 

9.  Insubance  «=:»666(3)  —  Mabihe  Pouct  — 

Evidence— Sufficiency. 

.  In  action  on  marine  policy, '  evidence  held 
insufficient  to  show  that  the  consignee  refused 
to  accept  delivery  of  the  goods  insured. 

10.  iNStTBANOB  <«=366S(10)— MaBINB  PoUOT— 

Sale  of  Vesseit— Questions  fob  Jubt. 
Whether  the  master  of  the  vessel  was  forced 
by  circumstances  to  sell  after  a  partial  wreck, 

held  for  the  jury, 

11.  Insurance  •S=:>481  —  Marine  Poxjot  — 
Right  to  Sell. 

Under  a  marine  policy,  the  right  to  sell  as 
well  as  the  right  to  abandon  must  be  determined 
by  the  vessel's  master  in  the  light  of  facta  avail- 
able, and  he  cannot  await  developments  before 
deciding  what  to  do. 

12.  INSURANCK  «=»4S1  —  Marine  Policy  — 
Right  to  Sell. 

The  mere  fact  that  a  vessel  on  which  goods 
under  a  marine  policy  were  shipped  was  re- 
paired after  being  sold  did  not  establish  that  the 
sale  was  unnecessary. 


13.  INBUBANCB  «=»413  —  MABISE  POLECT  — 

Proximate  Cause  of  Loss. 
Where  a  vessel  carrjdng  goods  insured  un- 
der marine  policy  encountered  a  storm,  whicb 
carried  away  some  of  her  sails  and  rendered  her 
un manageable,  such  storm  was  the  proximate 
cause  of  the  loss,  though  she  afterwards  strand- 
ed near  the  desUnation  and  was  sold,  and  the 
consignee  of  the  goods  could  recover  under  the 
policy. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  John  Hunt,  Judfcc. 

Action  by  the  Amok  GoM  Mining  Company 
against  the  Canton  Insurance  Offldfe,  limit- 
ed. Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

Andros  &  Hengstler  and  Golden  W.  Bell, 
all  of  San  Francisco,  for  appellant.  Ira  S. 
Lllllck,  of  San  BVandsco,  for  respondent. 

BEASLT,  Judge  pro  tem.  This  is  an  ac- 
tion upon  a  policy  of  marine  Insurance,  In 
which  plaintiff  recovered  a  verdict  ot  fl.923. 
Interest  and  costs,  and  defendant  amieals 
from  the  Judgment  entered  there<xi. 

By  the  policy  the  defendant  insured  min- 
ing supplies  consisting  of  1,500  feet  ot  fuse, 
6  drums  of  gasoline,  1  ton  of  sacked  coaL  7 
tons  of  dynamite,  and  IM  blast  caps,  "in  tbe 
power  schooner  Harold  Blekum,  at  and  from 
Seattle,  Wash.,  to  Uyak.  Alaska.**  Subject 
to  the  effect  of  certain  conversations  be- 
tween the  master  of  the  sdiooner  and  the 
owner,  It  la  conceded  that  the  underwriters 
were  liable  upon  the  policy  until  the  goods 
could  be  discharged  and  aifely  landed  at 
Uyak,  Alaska;  and  tbe  first  question  on 
whidi  counsel  disagree  la  tbB  meaning  to  be 
attached  to  the  words  no  Uyak.** 

To  persons  imacguainted  with  the  remote 
coasts  and  harbors  of  the  Alaskan  peninsula 
and  the  conditions  existing  there  this  would 
seem  an  easy  question ;  but  it  la  not  so  un- 
der the  facts  the  case,  and  In  Tiew  of 
varied  adventures  which  befell  tbe  sdioonn 
on  its  unlucky  royagA  The  &ct8  are  such 
that  these  words  must  be  defined  in  view  ot 
all  the  snrronndliig  circumstances  and  G<m- 
dlttons;  and  some  light  may  he  shed  upon 
th^  meaning  by  another  question,  namely. 
Where  was  it  IntCTded  tliat  tbe  goods  should 
be  landed  from  the  Harold  Bl^um?' 

Uyak  Bay  Is  a  deep  inlet. from  tbe  ShUl* 
kof  Strait  Into  Kodlak  Island.  There  waa 
in  January,  1915,  when  the  Harold  Bldnim 
arrived  there,  a  cannery,  a  stores  and  a  post- 
offlce  situate  near  the  mouth  at  the  bay, 
and  marked  "Uyak**  <m  tlie  maps  in  eridmce 
at  the  trial.  There  were  other  canneries 
and  also  mines  at  various  points  on  Uyak 
Bay,  and  among  the  mines  that  of  plalntin; 
situate  some  12  or  15  miles  up  the  tuurbM-. 
One  witness  testified  ttiat  there  Is  no  midt 
thing  as  a  town  at  Uyak.  In  the  busy  sea-> 
son  of  the  cannery  there  were  400  or  500 
people  there,  but  In  winter  there  was  a  caru- 
taker  and  three  or  four  other  persona  who 
lived  in  the  neighborhood.    The  evidence 
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discloses  that  the  plaintiff  had  been  shipplnj 
for  10  or  12  years  up  there ;  that  their  car- 
go was  always  marked  "Uyafe,"  and  that 
the  ships,  to  use  the  language  of  one  of  the 
witnesses,  "came  right  to  our  place,  Uyak. 
They  stopped  at  the  cannery  on  the  way 
back,"  and  that  the  manager  of  the  mining 
company  expected  that  the  captain  would 
bring  the  cargo  up  to  the  mine,  "and,"  said 
one  of  the  witnesses,  "the  mine  Is  as  much 
a  part  of  Uyak  as  the  cannery  is  a  imrt  of 
Uyak."  There  Is  no  public  landing  at  the 
cannery,  bat  only  a  private  wharf  of  the  can- 
ning company.  Upon  this  the  cargo  Insured 
by  the  defendant  could  not  be  discharged; 
and  this  "point  on  the  map,"  as  It  Is  called 
by  one  of  the  witnesses,  Is  on  the  opposite 
side  of  the  bay  from  the  Amok  mine,  and 
distant  12  or  15  miles  therefrom.  The  bay 
Is  from  1  to  5  miles  wide,  and  Is  a  deep  wa- 
ter harbor  up  to  the  mine.  The  Harold 
Blekum  was  not  permitted  to  tie  up  to  the 
cannery  wharf,  but  having  done  so  without 
permission,  temporarily,  was  promptly  order- 
ed away. 

Another  incident  bears  on  the  gnestlon  of 
the  destination  of  this  freight.  The  Harold 
Blekum  had  on  board  as  merchandise  13,000 
feet  of  lumber,  and  this  lumber  the  manager 
oi  the  Amok  mine,  while  the  schooner  was 
oft  the  cannery,  agreed  to  punhase,  It  being 
clearly  Intended  by  both  him  and  the  captain 
of  the  schooner  that  this  lumber  should  be 
delivered  at  the  mine. 

ii]  Counsel  tot  the  defendant  accumulates 
much  persuasive  evidence  In  support  of  his 
contention  that  the  terminus  ad  qaem  of 
this  voyage  was  the  cannery;  but  while  we 
might  so  find  If  It  were  left  to  us,  we  must, 
nevertheless,  under  the  well-known  role, 
leave  the  defendant  to  the  finding  of  the  ju- 
ry on  this  point,  which,  to  support  the  ver- 
dict, must  be  presumed  to  have  been  that 
the  terminus  ad  quem  as  to  the  insured  car- 
go Involved  In  this  case  was  the  mine  and 
not  the  cannery. 

[2]  But  conceding  that  the  destination  was 
the  cannery,  it  Is  still  not  apparent  that  the 
Harold  Blekum  ever  actually  reached  that 
port  In  the  sense  In  wbi(h  this  policy  con- 
templates. She  arrived  oft  the  cannery 
wharf  In  the  roughest  kind  of  wintry  weath- 
er; she  tied  up  to  the  wharf  for  a  very  brief 
space  of  time  without  permlssiMi,  and  was 
promptly  ordered  away.  She  was  never  In 
a  position  In  which  caigo  could  be  unloaded. 
Where  she  lay,  as  the  witnesses  testified.  It 
impossible  to  discharge  the  cargo,  and 
this  was  in  part  on  account  of  injuries  which 
the  schooner  had  sustained  by  reason  of  a 
storm  which  she  had  encountered,  and  In 
part  by  reason  of  the  position  in  which  she 
Jay.  She  was  compelled,  as  we  shall  here- 
after see,  to  leave  the  bay  without  discharg- 
ing this  cargo,  and  to  proceed  to  Kodlak, 
and  she  never  returned  to  the  bay.  To  have 
reached  the  terminus  ad  guem  of  the  voyage, 
u  it  concerned  this  Insured  cargo,  she  must  | 


have  come  into  a  position  In  Uyak  harbor  at 
least  from  which  this  cargo  could  have  been 
discharged'  and  at  which  the  owners  could 
have  received  it;  In  other  words,  to  a  place 
where  the  master  of  the  ship  had  a  rl^t  to 
demand  that  the  owner  of  the  cargo  should 
receive  it  at  his  bands.  She  never  came  In- 
to such  a  position. 

The  history  of  this  voyage  throws  light 
on  all  the  Questions  involved  In  this  case. 
The  Harold  Blekum  departed  from  the  port 
of  Seattle  on  the  Ist  day  of  December,  1914, 
bound  ultimately  for  Unga,  Alaska,  where 
she  had  cargo  to  discharge,  and  with  the  in- 
sured cargo  on  board.  On  December  26tb, 
while  at  Karluk  anchorage,  the  schooner  en- 
countered heavy  weather  off  the  entrance  to 
Karluk  bay.  A  black  squall  with  snow 
struck  her,  and  she  pitched  bows  under,  and, 
being  at  the  time  at  anchor,  started  to  drag 
towards  the  shore.  The  master  and  crew, 
fearing  an  explosion  of  the  caps  whidi  form- 
ed a  part  of  this  cargo,  jettisoned  them.  The 
vessel  cleared  soon  after,  and  the  master  put 
her  before  the  wind  for  Uyak;  hut  two  hours 
later.  In  a  terrlflc  woolly,  she  lost  much  of 
her  rigging.  She  was  finally  again  brought 
to  anchor  In  14  fathoms,  but  the  heavy 
weather  snapped  her  moorings  and  she  went 
adrift  The  mainsail  still  held,  though  mucJi 
damaged,  and  it  was  set,  and  an  attempt 
made  to  beat  up  to  the  cannery  wharf,  but 
the  snow  blinded  the  crew,  and  she  got  too 
close  to  the  west  shore,  missed  stays,  and  to 
save  the  vessel  three  Iron  rails  were  jetti- 
soned on  the  end  of  the  fore  deck  with  ropes 
attached.  One  parted  and  the  other  two 
held.  The  vessel  was  then  right  amongst 
the  rocks.  The  crew,  fearing  that  when  she 
started  to  pound  at  low  tide  the  dynamite 
might  be  exploded,  and  also  with  the  Indica- 
tion of  a  dirty  night,  refused  to  remain  on 
board  and  landed  on  the  beach. 

The  subsequent  history  of  the  schooner's 
adventures  can  be  best  discussed  after  under- 
standing the  question  for  the  consideration 
of  this  court  which  arose  from  them,  name- 
ly, whether  the  schooner  stranded.  It  Is 
conceded  that  If  the  vessel  stranded  the  war- 
ranty was  opened. 

The  question  whether  she  stranded  is  earn- 
estly presented  on  both  sides,  the  defendant 
contending  that  there  Is  no  evidence  that 
the  vessel  ever  stranded,  and  that  as  a  mat- 
ter of  law  It  appears  from  the  evidence  that 
she  did  not  strand;  and  the  plaintiff  assert- 
ing that  there  was  sufficient  evidence  that 
the  vessel  did  strand  to  warrant  the  jury  in 
finding  the  fact,  and  that  the  whole  question 
Is  one  of  fact  for  the  jury. 

[3]  The  burden  of  proof  of  the  stranding 
Is,  as  contended  by  appellant,  upon  plaintiff. 

On  the  morning  following  the  abandonment 
of  the  vessel  the  master  and  mate,  with  one 
Peter  Petrofskey,  found  the  vessel,  quoting 
the  log,  "on  east  shore  of  the  bay,  with  two 
irons  still  down  and  one  foot  of  water  under 
ber  at  high  water.**  There  was  no  evidence 
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as  to  whether  It  was  then  high  water  or  not 
Tbey  pamped  her  oat,  and  the  master  and 
mate,  uaing  the  anchor  and  line  of  Petrof- 
skey's  launch,  kedged  her  Into  deep  water, 
slipping  the  lines  on  the  Ircma 

The  contest  oi  counsel  is  over  Uie  mean- 
ing of  the  words  "on  east  sbore,"  fonnd  in 
the  log  of  the  schooner.  Defendant  contraids 
that  this  expression  means  that  she  was 
found  near  the  east  shore,  but  still  afloat 
Plaintiff  contends  that  the  words,  taken  with 
other  evidence,  were  sufficient  to  justify  a 
jury  in  finding  that  she  had  stranded.  The 
other  evidence  Is  found  in  a  surr^  of  the 
vessel  subsequently  nude  at  Kodtak.  and 
whldi  showed  the  false  keel  of  the  schooner 
to  be  torn  off  65  feet  abaft  the  fore  rigging, 
and  the  main  keel  conblderaUy  bruised  and 
battered,  the  stem  started,  and  the  bolts 
driven  inwards  over  a  distance  of  about  six 
inches,  six  butts  on  the  bottom  and  the  stan- 
chions on  the  port  side  started,  and  30  feet 
of  the  rail  crushed  Inward;  the  deck  strained 
and  the  rigging  badly  battered ;  the  windlass 
strained,  tbe  spindle  bent,  and  all  the  an- 
chors  missing.  There  was  no  evidence  that 
the  ship  had  been  aground  at  any  time  be- 
tween the  .occasion  when  she  was  kedjfed  In- 
to deep  water  from  her  position  on  the  morn- 
ing of  the  27th  of  December  and  the  time 
when  she  was  surveyed  at  Eodlak,  nor  any 
evidence  that  this  damage  was  done  before 
the  crew  abandoned  her  on  the  afternoon 
or  evening  of  December  2eth. 

[4]  The  meaning  of  the  word  "stranded" 
is  well  settled.  The  vessel  must  remain  sta- 
tionary for  a  time.  Stranding  Implies  a  set- 
tling of  the  vessel,  some  refat  or  Interruption 
of  the  voyage  under  extraordinary  drcura- 
stances.  If  the  ship  merely  touch  and  go 
she  Is  not  stranded,  but  a  settling  of  the  ship 
on  land,  be  It  rocks  or  bar  or  shore,  so  that 
she  be  stationary  for  even  a  brief  period. 
Is  a  "stranding."  26  Cyc  654.  Neither  the 
master  nor  any  member  of  the  crew  was  a 
witness.  Probably  after  the  lapse  of  time 
between  the  catastrophe  and  the  trial  they 
were  unavailable. 

(SI  Some  of  the  considerations  wlif'-h  the 
Jury  may  have  taken  Into  account  In  con- 
struing this  language  are  obvious,  A  ship 
left  unattended,  and  with  so  slight  a  fasten- 
ing as  the  two  Jettisoned  railroad  irons.  In 
a  wintry  season,  with  a  storm  so  severe  as 
to  cause  the  crew  and  tbe  master  to  aban- 
don ber,  might  reasonably  be  supposed  to 
have  drifted  until  she  came  up  against  some- 
tblog  solid  enough  to  hold  her;  and  the  only 
substantial  thing  here  was  the  east  shore  of 
the  bay.  The  jury  had  a  right  to  consider 
the  state  of  the  tide  as  a  matter  of  judicial 
notice;  but,  In  addition  to  this,  tbe  rise  and 
fall  of  the  tides  at  Uyak  bay  appear  to  some 
extent  from  the  maps  in  evidence;  Tbe  fact 
that  she  had  only  a  foot  of  water  under  ber 
at  high  tide;  that  the  tide  rises  and  falls  14 
feet  at  that  pc^nt;  that  tbe  vessel  drifted 


from  early  in  the  afternoon  of  Uie  26th  to  Oi» 
morning  <tf  the  27th  at  a  time  when  tbe  day- 
light hours  wm  very  short  In  that  latitude^ 
and  the  condltlra  of  her  botttnn  when  snr- 
veyedt  wbldi  was  such  as  to  show  that  she 
had  pounded  on  the  beach  or  rocks  for  a  con- 
siderate period— an  were  drcnmstances 
whtdi  the  jury  had  a  ligbt  to  ctHUlder  in  oon- 
Btruing  the  words  "on  east  shore  of  the  bay." 

[I]  Where  language  sndi  as  this,  some- 
what technical  in  t^ractw,  or,  if  not  tech- 
nical, at  least  colored  by  the  manner  of  ex- 
pression of  seafaring  men,  with  which  lands- 
men are  more  or  less  unacquainted.  Is  to  be 
craistrued  it  is  Car  safer  to  leave  the  meaning 
thereof,  with  all  the  dreumstances  in  mind, 
to  the  jury,  than  for  courta  to  lay  down  a 
hard  and  fast  rule  as  to  what  the  language 
means;  and.  Indeed,  this  Is  in  line  wltb  the 
authorities  on  this  point  of  practice.  The 
Jury  are  always  the  judges  of  the  meaning 
of  language  employed  by  witnesses  unless 
the  meaning  admits  of  no  substantial  doubt. 
Carpenter  v.  Fisher,  175  Mass.  »,  55  N.  B. 
470;  Snvder  v.  Bougber,  214  Pa.  453,  63  AtL 
803;  Reel  v.  Elder,  62  Pa.  308,  1  Am.  Rep. 
414.  In  view  of  this  rule,  we  do  not  feel 
that  we  can  disturb  this  dnding. 

Another  question  earnestly  debated  li 
whether  the  goods  were  stowed  under  deck. 

[71  The  Insurnnce  was  on  the  goods  while 
"under  deck"  only.  The  defendant  In&lsts 
that  there  was  no  evidence  that  these  goods 
were  under  deck;  and  here  again  counsel 
disagree  as  to  the  construction  to  be  placed 
upon  a  particular  part  of  the  evidence.  Mr. 
F^rsklne,  a  business  man  of  Eodlak,  who 
purchased  the  schooner  at  her  sale,  was  ex- 
amined as  to  the  condition  of  the  cargo.  In 
the  course  of  his  examination  by  counsel 
for  plaintiff  he  was  asked  If,  from  his  ex- 
amination of  the  cargo  made  at  Kodlak.  he 
could  state  whether  or  not  tbe  damage  from 
salt  water  had  occurred  10  or  16  days  bo- 
fore  the  cargo  was  discharged  at  Kodlak, 
and  answered  that  he  could  do  so.  The 
court,  interrupting  counsel,  then  asked  him 
how  be  could  do  this,  and  he  answered  as 
follows:  "For  Instance,  the  sugar  and  some 
of  the  flour  was  mouldy.  It  was  not  very 
wet  at  the  time  we  received  It ;  It  had  been 
wet  and  had  dried  to  some  extent,  and  the 
mould  bad  started."  Thereupon  counsel 
for  plaintiff,  resuming  his  examination,  ask- 
ed the  following  question:  "Where  was  that 
particular  cargo  In  the  bold  of  the  vessel  w^ith 
reference  to  tbe  parts  of  the  deck  that  vi^^ 
open?"  The  witness  answered,  "Well.  !t 
was  under  the  damaged  part  of  the  deck.** 
'L'he  court  then  again  took  the  examination 
on  Itself  and  asked  two  or  three  questions. 
This,  In  effect.  Is  the*  only  direct  evidence 
iu  tbe  record  on  the  question  of  whether  tha 
ffrods  wore  fuider  or  above  deck.  It  Is  very 
evident  to  any  one  with  even  a  sometime  pas- 
senger's knowledge  of  the  sea  that  with  wesrth- 
I  er  such  as  that  encountered  by  the  schooner 
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no  cargo  such  as  this  stowed  on  deck  would 
remain  fast  At  least,  It  must  be  said  that 
the  Jury  from  these  physical  facts  might 
bare  Inferred  that  this  car^  was  under 
deck,  since  it  remained  on  the  schooner  unT 
til  It  reached  Kodiak.  In  addition  to  this, 
no  other  reasonable  ctmstmctlon  can  be  ^r- 
en  to  the  qnesUon  asked  of  the  witness  by 
counsel  above  quoted  than  that  both  be  and 
the  witness  referred  to  the  particular  part 
of  the  cargo  Inrolved  In  this  action ;  that  is, 
to  the  ca^o  Insured  by  the  defendant  for  the 
plaintiff  here.  The  court,  it  Is  true,  inter- 
jected a  question  of  Its  own  In  the  course 
of  the  examination:  but  counsel's  examina- 
tion was  directed  to  ascertaining  where  this 
particular  cargo,  namely,  the  cargo  which 
was  the  subject  of  this  action,  was  stowed, 
and  the  witness  answered  that  it  was  under 
the  damaged  part  of  the  deck. 

It  seems  to  us  that  any  other  construo 
tion  than  that  placed  upon  the  evidence  by 
the  Jury  would  have  been  strained  Indeed ; 
and  It  certainly  does  not  He  with  this  court 
to  say  that  the  Jury  could  not  have  under- 
stood counsel  and  the  witness  to  refer  to 
the  cargo  Involved  in  this  action,  and  not 
to  the  sugar  and  flour  mentioned  by  the  wit- 
ness In  answering  a  question  incldentaUy 
propounded  by  the  court  In  the  course  of 
the  examination.  We  will  let  this  finding 
stand. 

(I]  Chronologically  at  this-  point  the  ques- 
tion arises  whether  the  insured  refused  to 
receive  the  cargo  while  the  schooner  was 
at  Uyak.  Counsel  for  defendant  claim  such 
refusal,  which  claim  is  contested  by  plain- 
tUTs  counseL 

We  haye  wen  that  the  Jury  must  have 
found  that  the  cargo  did  not  reach  Its  des- 
itlnatlon;  but  certain  conversations  and  dr. 
comstances  In  which  Cornell,  the  mining 
company's  manager,  and  Captain  TImm,  the 
master  of  the  schooner,  figured  while  the 
vessel  was  off  the  cannery,  Is  the  basis  for 
the  defendant's  claim  that  the  plaintiff  re- 
fused to  accept  delivery  of  the  cargo. 

Here  again  we  think  the  conversation  open 
to  two  constructions,  of  which  It  must  be  as- 
sumed that  the  Jury  ad<H>ted  that  most  favor- 
able to  the  plaintiff.  Let  It  be  noted  tliat 
here  the  burden  Is  upon  the  defendant. 

[I]  Cornell  met  Capt.  Tlmm  at  the  cannery 
on  the  morning  of  the  27th  of  December.  He 
testified  positively  that  no  time  was  given 
him  in  which  to  discbarge  the  cargo  If  he 
had  tried ;  that  he  could  not  have  done  so 
without  the  consent  of  the  captain ;  that  he 
eonld  not  have  taken  if  off  in  the  condition 
In  whldi  the  schooner  lay  at  that  time,  and 
also  that  he  had  no  men  at  the  mine  whom 
be  could  have  sent  out  to  get  the  cargo  If  it 
coidd  have  been  discharged  where  the  schoon- 
er lay.  The  caps  had  been  Jettisoned,  as  we 
have  seen,  and  conld  not  t>e  delivered.  There 
ore  two  or  three  versions  of  these  events  in 
the  traiucript  The  captain  t(M  Mr.  ComeU 


that  be  had  JettisMied  the  caps.  The  latter 
then  said  that  tlie  powder  was  of  no  use  to 
him  and  he  could  not  receive  It  without  the 
caps.  The  captain  then  volunteered  to  get 
other  caps.  He  went  to  Kodlak.  wtilch  was 
only  eight  or  ten  hours  Journey  by  launch 
from  the  cannery ;  but  Instead  of  returning 
and  taking  the  cargo  up  the  hay,  as  he  and 
Cornell  evidently  expected  that  he  would,  tlte 
captain  brought  baCk  a  launch  from  Kodiak 
and  towed  the  schooner  to  that  pcvt  That 
there  was  a  misunderstanding  between 
the  two  men  is  poss&le — even  probable; 
but  there  is  no  evidence  here  from  which 
the  jury  was  bound  to  find  that  Cornell 
refused  to  rec^ve  this  cargo.  Two  letters 
of  Cornell  to  the  president  of  the  mining  com- 
pahy,  and  a  letter  from  the  latter  to  the 
agents  of  the  underwriters,  give  slightly  dif- 
ferent TerBl<m8  of  this  conversation  from  that 
coitalned  In  Cornell's  testimony;  but  the 
burden  of  proof  resting  upon  defendant  to 
show  the  r^uaal  of  the  plaintiff  to  acc^t 
delivery  was  not  snatalned — at  least  we  can- 
not say  that  the  jury  were  wrong  In  deter- 
ndnlng  that  It  was  not 

ril»  11]  After  she  had  been  hauled  off  shore 
the  schooner  was  taken  to  Kodiak,  and  after 
surr^  and  notice  she  was  sold.  And  here 
we  meet  ttie  next  question  in  the  case,  and 
that  Is  whether  the  master  was  justified  In 
taking  her  to  Kodiak  and  making  the  sale. 

There  can  be  no  question  that  the  storms 
had  greatiy  damaged  the  rigging  and  buH  of 
the  vesseL  Her  crew  bad  abandoned  her. 
She  was^  It  is  fair  to  say,  in  a  dangerous 
condition.  The  extent  of  her  damage  was 
not  known  or  ascertainable  at  Uyak.  She 
could  tie  to  no  wharf  there ;  there  was  no 
dock  In  which  she  could  lie.  The  master 
was  no  doubt  justified  in  oondndlng  that  his 
stiip  could  not  safely  sail  from  there  under 
her  own  power.  Her  crew  refused  to  serve 
her  further  without  a  nirvey  to  ascertain  the 
extrait  and  ctiaracter  of  her  damage.  The 
law  requires  that  In  such  cases  the  master 
must  communicate  with  the  owners;  and 
Capt  Tlmm  accordingly  went  to  Kodiak,  the 
nearest  port  fmn  which  sudi  oommunicatlm 
was  possible^  When  there  he  at  once  wired 
the  owners  reporting  the  wreck  and  the  con- 
dition of  the  vessel,  and  received  the  reply 
"to  use  his  best  judgment  and  to  act  for  all 
concerned."  He  arranged  accordingly  to 
have  the  vessel  towed  to  Kodiak,  where  there 
were  Alp's  carpenters,  seamen,  and  others 
competent  to  make  survey  of  her  damage,  and 
repairs  If  possible.  That  this  was  the  only 
course  that  the  master  could  in  reason  pur- 
sue seems  very  dear  to  us.  It  la  easy  to  ar- 
gue what  might  have'been  the  better  or  more 
econondcal  course;  but  this  master  faced  the 
perils  of  the  sea  in  a  hl^  latitude,  subject 
to  terrific  storms  on  a  treacherous  coast  tn 
the  depth  of  winter,  with  a  vessel  which  was 
practically  a  wreck.  We  cannot  say  now  that 
he  did  not  exercise  his  best  Judgment  In  do- 
ing what  he  did. 
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The  right  to  sell  es  well  aa  the  right  to 
abandon  must  he  determined  by  the  master 
tn  the  light  of  the  facts  available  at  the  time, 
and  he  may  not  await  the  development  of 
snbsequent  facts  before  deciding  what  to  do 
(Fuller  V.  Insurance  Co.,  31  Me.  325);  and, 
of  course,  the  question  of  whether  a  sale  was 
necessary  was  a  fact  for  the  jury  (Insurance 
Co.  V.  Winter,  38  Pa.  176;  Robinson  v.  Ins. 
Co.,  3  Sumner.  220,  Fed.  Cas.  No.  11,919). 

[12]  Nor  does  the  fact  that  this  scliooner 
was  subsequently  repaired  by  the  purchaser 
show  thnt  the  sale  was  not  necessary.  Ful- 
ler V.  Ins.  Co.,  supra ;  Hale  v.  Insurance  Co. 
(C.  C.)  37  Fed.  371 ;  In  re  Sarah  Ann,  2  Sum- 
ner, 206,  Fed.  Cas.  No.  12,342.  And  conceding 
that  counsel's  contention  Is  correct,  and  that 
the  question  of  necessity  Is  one  of  law  and 
not  of  fact  (which  we  are  not  willing  to 
hold),  we  think  the  course  pursued  by  the 
master  In  this  case  was  necessary, 

[IS]  One  other  matter  may  be  briefly  men- 
tioned. It  appears  plainly  that  Cornell  did 
not  consent  to  the  schooner  being  taken  to 
Kodlak.  The  owners  received  nothing  from 
the  sate  of  the  ship  or  cargo.  The  storm 
which  was  enconntered  near  the  entrance  to 
Uyak  bay  was  the  proximate  cause  of  Its 
loss,  as  all  the  subsequent  events  depended 
upon  and  flowed  from  the  Injury  to  the  ves- 
sel caused  by  that  storm.  These  conridera- 
tlona  entitle  the  plalntlfl  to  recover. 

Some  criticisms  are  offered  upon  the  In- 
stmqjticmB  of  the  trial  Jndge.  We  have  read 
tbem  with  care  In  the  light  of  the  strictures 
made  upon  them  In  the  briefs  <^  the  appel- 
lant, and  we  find  no  reasw  to  quarrel  with 
them,  ^ey  were  clear  and  definite,  and 
presented  the  questions  of  fact  upon  wbich 
the  Jury  must  find  rery  plulnly  to  tbem,  and 
the  court  seems  to  have  committed  no  error 
of  law  of  any  moment  In  these  Instmctimia. 

From  what  has  been  said  It  Is  clear  that 
the  demurrer  to  the  complaint  was  properly 
overruled,  and  the  motion  for  a  nonsuit  proiH 
erly  denied. 

The  Judgment  Is  affirmed. 

We  concur:  UBUNON,  P.  J.;  KERRI- 
GAN, J. 


CITI  OP  MUSKOGEE  et  al.  v.  NICHOL- 
SON et  al.   (No.  7777.) 
(Sapreme  Court  of  Oklahoma.    Feb.  26,  1918. 
Rehearing  Denied  April  16,  1918.) 

(8t/llabui  ly  the  Court.) 

1.  Municipal  CoRPORATions  ^=9341,  444  — 
Special  Assessment— VALinirT—CONTBACr 

FOB  ImPBOVEMENT. 

The  failure  to  have  made  by  the  city  eoEi- 
neer  and  Bubmitted  to  the  couodl  or  commib- 
Bioners  of  a  city  an  estimBte  of  the  cost  of  a 
street  improvement,  aa  required  under  the  pro- 
visions of  section  602,  Rev.  Laws  1910,  renders 
a  contract  for  such  street  improvement,  entered 
into  in  the  absence  of  sncu  preliminary  esti- 
mate of  cost,  void,  and  the  assessments  against 


the  abutting  property  to  pay  the  cost  of  im- 
provements so  contracted  for  are  likewise  .void. 

2.  MUHICIPAL  GOBPOKATIONS  «=>5]3(5>— SPE- 
CIAL AsBESsifENT— Action  to  Set  Aside- 
Limitations. 

The  period  of  limitation  provided  in  section 
644,  Rev.  Laws  1910,  within  which  an  action 
may  be  brought  to  set  aside  a  speciai  assessment 
made  against  lots  abutting  upon  a  street  to  pay 
the  cost  of  paving  said  street.  Is  not  applicable 
as  a  bar  to  an  action  to  enjoin  the  collection  of 
Buch  assessment  when  the  proceedings  upon 
which  it  is  based  are  void. 

3.  Injunction  '3=>113  —  Rkcovkbt— Laches. 

In  an  action  for  injunction  where  the  facts  in 
the  case  are  such  as  to  appeal  to  the  conscience 
of  a  court  of  equity,  the  laches  of  the  plaintiff 
does  not  necessarily  bar  a  recovery. 

4.  Municipal  Cobpoeations  ^»513(6) — Spe- 
cial AssEBSKENTs— Action  fob  Injunction 
— Paetiks. 

In  an  action  to  enjoin  the  collection  of  tax- 
es or  special  assessmeata,  where  snch  action 
will  lie,  the  county  treasurer  or  the  officers 
charjced  with  the  collection  of  such  taxes  or 
special  assessments  are  the  proper  parties  de- 
fendants. Holders  of  certificates  or  bonds  for 
the  payment  of  which  such  taxes  or  special  as- 
sessments are  levied  are  not  necessary  parties 
to  such  action. 

.  Commissioners'  Opinion,  Dlvlsioh  No.  1. 
Error  from  District  Court,  Muskogee  County; 
E.  P.  De  Graffenrted,  Judge. 

Action  by  Sam  P.  Nicholson  and  others 
against  the  City  of  Muskogee  and  others. 
Judgment  for  plalntUTs,  and  defendants  bring 
error.  Affirmed.  . 

Ghas.  A.  Moon,  dtf  Atty.,  and  Furry  tt 
Motter,  all  of  Muskogee,  for  i^aintlffs  to  er- 
ror. B.  B.  Wheeler  and  Wm.  Neff,  both  of 
Muskc^iee,  and  Geo.  B.  BltteDhouse,  of  Okla- 
homa City,  for  defendants  In  error. 

BUMMONS,  O.  Ttds  action  was  commenc- 
ed in  tbe  superior  court  of  Muskogee  county 
by  tbe  defendants  error,  hereinafter  styled 
plaintiffs,  against  the  plaintiffs  in  error,  here- 
inafter styled  defendants,  to  enjoin  tbe  col- 
lection of  special  assessments  against  the  real 
estato  of  the  plaintifb  for  street  improve- 
ments  ocmsisting  of  paving  in  improvonent 
district  No.  45.  The  cause  was  thereafter 
transferred  to  the  district  court  and  tried 
by  the  court,  resulting  In  a  Judgment  tot  the 
plaintiffs  permanently  enjoining  the  defend- 
ants from  collectlug  the  assessmnits  com- 
plained of.  The  petition  of  plaintiffs  alleges 
several  Jurisdictional  defects  in  the  proceed- 
ings taken  by  the  defendant  city  of  Muskogee 
in  ordering  the  Improvements  of  the  streets, 
in  letting  the  contract,  and  In  assessing  the 
benefits.  The  petition  also  alleges  fraud  and 
collusion  between  the  city  engineer  and  the 
contractor,  by  which  fraud  and  collusion  the 
contractor  was  awarded  bonds  In  payment 
for  a  large  quantity  of  work  in  paving  said 
streets,  which  work  was  not  actually  per- 
formed. 

[1  ]  The  defendants  assign  error  of  the  court 
in  overruling  their  demurrer  to  the  petition 
of  plaintiffs;  they  also  assign  error  of  the 
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court  In  rendering  a  Judgment  for  plaintiffs 
whl(^  was  not  sustained  by  the  evidence  In- 
troduced In  tlie  case.  Both  of  their  assign- 
ments of  error  may  be  considered  together. 
As  we  view  this  case,  we  deem  It  unnecessary 
to  speclScatly  set  out  the  allegations  of  the 
petition  of  plaintiffs.  It  Is  only  necessary  to 
say  that  the  petition  alleges  that  no  prelimi- 
nary estimate  of  the  tost  of  the  improve- 
ments Involved  in  tUls  case  was  ever  prepar- 
ed tiy  the  engineer  of  the  city  and  submitted 
to  the  commissioners  of  the  dty  of  Muskogee, 
as  required  by  section  602,  R.  L.  1910. 

The  trial  court  made  the  following  findings 
of  fact: 

"In  order  to  aid  couDsel  In  arguing  the  case, 
the  court  now  makes  its  findings  aa  to  certain 
of  the  facts  proven  in  thia  case  so  that  counsel 
may  present  argument  as  to  the  leml  effect  of 
these  findings.  The  court  finds  that  only  a 
little  over  7,000  yards  of  ezcavatioQ  were  actu- 
ally done  in  the  street  improvement  district  in- 
volved in  this  action,  but  that  through  fraud 
practiced  by  the  contractor  and  the  city  engi- 
neer, who  were  in  collusion  with  each  other,  the 
cost  of  over  19,000  yards  of  excavation  was 
charged  against  the  property  of  the  district ; 
that  by  like  fraud  and  collusion  a  pavement 
and  curb  and  gutter  was  put  down  of^sucb  in- 
ferior guallt;  that  the  same  is  now  practically 
worthless,  but  that  the  plaintiffs  did  not  leam 
of  any  such  fraud  and  collusion  and  of  said 
frandulent  charges  imtil  at  or  after  the  com- 
nlencement  of  this  action.  The  undisputed  evi- 
dence shows,  and  the  court  further  finds,  that 
the  assessment  levied  is  at  least  three  times  the 
amount  of  the  benefits  any  of  the  plaintiffs' 
property  received  from  said  Improvement.  The 
court  further  finds  that  the  evidence  of  the  city 
clerk,  which  Is  the  only  evidence  introduced 
upon  the  Question,  shows  that  there  is  no  rec- 
ord in  his  office  showing  that  any  preliminary 
engineer's  estimate  of  cost  of  the  improvement 
was  ever  presented  to  council  of  defendant  city 
or  filed  in  his  office.  As  the  questions  raised 
regarding  the  ownership  of  the  property  repre- 
sented by  the  petitions  upon  which  the  paving 
was  based  are  mainly  questions  of  law.  no  find- 
ings are  made  upon  uieae  questkma  until  the  ar- 
gument is  had." 

[t,  S]  It  Is  urged  hy  counsel  for  defendants 
that  this  actum  Is  barred  by  secUon  644,  R.  L. 
1910,  which  Is  as  follows: 

"No  suit  shall  be  sustained  to  set  aside  any 
such  assessment,  or  to  enjoin  the  msyor  and 
council  from  making  any  such  improvement,  or 
levying  or  collecting  any  such  assessment,  or  in- 
stallment thereof,  or  interest  or  penalty  thereon, 
or  issuing  such  bonds,  or  providing  for  their 
payment,  as  herein  authorized,  or  contesting  the 
validity  thereof  on  any  ground,  or  for  any  rea- 
son other  than  for  the  failure  of  the  city  coun- 
cil to  adopt  and  publish  the  preliminary  reso- 
lution provided  for  In  cases  requiring  sncn  reso- 
lution and  its  publication,  and  to  give  the  notice 
of  the  hearing  on  the  return  of  the  appraisers, 
unless  such  suit  shall  be  commenced  not  more 
than  sixty  days  after  the  passage  of  the  ordi- 
nance making  such  final  araessmcut:  Provided, 
that  in  the  event  that  any  special  assessment 
shall  be  found  to  be  invalid  or.  insufficient  in 
whole  or  in  part,  for  any  reason  whatsoever,  the 
city  council  may,  at  any  time,  in  the  manner 
provided  for  levying  an  original  assessment, 
proceed  to  cause  a  new  assessment  to  be 
made  and  levied,  which  shall  have  like  force 
and  effect  as  an  original  assessment" 

This  action  was  commenced  long  after  the 
expiration  of  the  BO-days  Itmltutlon  provldeu 


In  the  foregoing  section.  It  is  urged,  howev- 
er, by  counsel  for  plaintiffs,  that,  inasmuch 
as  the  proceedings  under  which  the  city  of 
Muskogee  made  the  assessment  complained  of 
were  void,  the  60-days  limitation  provided 
for  in  section  644  had  no  appllcatiou  to  the 
Instant  case.  Counsel  for  plaintiffs  rely  upon 
the  case  of  Morrow  v.  Barber  Asphalt  Co., 
27  Okl.  247,  111  Pac.  108.  In  that  case  it 
was  held  that  a  contract  entered  into  by  a 
city  for  paVing.at  a  price  In  excess  of  the  *. 
estimate  made  by  the  engineer  of  Its  prob- 
able cost  was  void,  and  that  a  special  as- 
sessmrat  against  real  estate  to  pay  the  costs 
of  improvements  contracted  for  under  such 
a  contract  was  also  void.  It  was  further 
held  that  the  limitation  provided  for  in  sec- 
tion 644,  supra,  was  not  a  bar  to  the  main- 
taining of  an  action  to  en]oln  the  collectlw 
of  an  assessment  when  the  proceedings  upon 
which  It  was  based  were  void.  The  case  of 
Morrow  v.  Barber  Asphalt  Co.  has  been  <^t- 
ed  by  this  court  in  many  cases  where  the 
special  limitation  provided  In  section  644,  su- 
pra, was  considered.  It  has  been  distinguish- 
ed In  many  of  these  cases,  but  has  never 
been  overruled.  In  the  case  of  City  of  Chlck- 
asba  V.  O'Brien,  169  Pac  282,  relied  upon  by 
defendants.  It  Is  held  that  the  limitation  pro- 
vided in  section  644,  R.  L.  1910,  is  a  bar  to 
an  action  to  enjoin  the  collection  of  assess- 
ments on  the  ground  that  the  work  was  not 
performed  according  to  contract  because  of 
fraud  on  the  part  of  the  contractor  and  the 
city  officials.  Mr.  Justice  Hardy,  who  AeHiv- 
ered  the  opinion  of  the  court,  says: 

"In  Morrow  v.  Barber  Asphaolt  TAsphaltl 
Co^  27  Okl.  248,  111  Pac.  198.  it  was  held 
that  this  rule  did  not  apply  to  bar  an  action 
by  a  lot  owner  to  enjoin  the  collection  of  an  as- 
sessment upon  his  property,  when  the  proceed- 
ii^  upon  which  it  is  based  are  void.  In  the 
case  at  bar  the  city  acquired  jurisdictdon  of  the 
proceedings  in  the  prober  way,  and  did  every- 
thing that  was  required  up  to  and  including  the 
maldng  of  the  contract,  the  passage  of  the  as- 
sessment ordinsnce,  and  the  issuance  of  the 
bonds.  The  findings  of  the  court  show  that 
these  proceedings  were  regular  In  every  partic- 
ular; therefore  the  dty  acquired  jurisdiction 
and  the  contract  was  not  void  as  found  by  the 
court;  and  in  so  finding  the  court  committed  er- 
ror. 

In  the  case  of  the  City  of  Ardmore  et  al. 
V.  Appollos,  102  Pac  211,  fbe  case  of  Mor- 
row V.  Barber  Asphalt  Co.  was  distinguish- 
ed. In  that  case  it  was  complained  by  the 
plaintiffs  that  while  the  contract  price  for 
the  street  Improvements  were,  in  the  aggre- 
gate, leas  than  the  estimate  of  the  probable 
cost  of  such  improvements,  as  to  two  of  the 
items  entering  into  the  improvements  the 
contract  price  was  in  excess  of  the  estimate, 
and  therefore  the  whole  contract  was  void. 
The  plaintiffs  were  denied  relief  because  of 
tbelT  laches  and  because,  as  was  said  In  Kel- 
lOK,  Treasurer,  v.  Ely,  15  Ohio  St.  64 : 

"It  is  not  for  every  threatened  violation  of 
the  legal  rights  of  a  party  that  a  court  of  equi- 
ty will  intervene  with  its  preventive  remedy  by 
injunction,  even  in  cases  where  the  remedy 
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would  be  efficieat  A  part;  appeaUic  to  ft  court 
of  equity  must  make  a  case  which  commendfl 
itself  to  the  conscience  of  the  coart" 

The  trial  court  fonnd  that  the  contract  for 
paring  In  the  Instant  case  was  let  without  a 
prellmiuary  estimate  of  the  cost  harlng  beeu 
before  made  by  the  engineer  and  presented  to 
the  ccnnmissioners.  It  Is  contended  by  coun- 
sel for  defendants  that  this  finding  of  the 
court  is  not  supported  by  the  evidence.  The 
city  clerk  testified  that  he  could  find  no  pre- 
liminary estimate  of  the  cost  of  this  paving  in 
his  office,  and  that  there  was  no  record  of  any 
preliminary  estimate  having  been  presented 
to  the  dty  commissioners.  The  defendants 
produced  the  city  engineer  as  a  witness  In 
their  behalf,  who  produced  an  estimate  of  the 
cost  of  this  paving  which  was  offered  in  evi- 
dence. Upon  further  examination  of  the  dty 
engineer,  it  developed  that  the  estimate  pre- 
sented by  him  and  offered  in  evidence  was  an 
estimate  made  after  the  work  bad  been  com- 
menced for  the  purpose  of  advising  the  com- 
missioners in  making  settlement  with  the  con- 
tractor. The  city  engineer  then  testified  that 
he  could  find  in  his  office  no  estimate  of  the 
cost  made  prior  to  the  commencement  of  the 
work.  This  was  practically  all  of  the  evi- 
dence with  reference  to  a  prdlmlnary  esti- 
mate of  the  cost  It  Is  true  that  there  la  a 
presumption  that  the  city  commissioners 
obeyed  the  law  in  the  letting  of  this  con- 
tract, and  the  burden  was  upon  the  plaintiffs 
to  rebut  this  presumption.  Upon  this  state 
of  the  record,  it  t)elng  made  to  appear  that 
no  preliminary  estimate  was  on  file  either  in 
the  office  of  the  clerk  or  the  city  engineer 
and  that  there  was  no  record  of  any  such  pre- 
liminary estimat  ever  having  been  presented 
to  the  commissioners,  and  the  defendants 
having  been  imable  to  find  any  estimate  of 
the  cost  except  a  final  estimate  after  the  work 
had  been  begun,  we  are  unable  to  say  that 
the  finding  of  the  trial  court  upon  this  point 
is  against  the  weight  of  the  evidence. 

Upon  the  authority  of  Morrow  v.  Barber 
Asphalt  Co.,  supra,  this  neglect  and  failure  to 
cmnply  with  the  plain  provisions  of  the  stat- 
utes rendered  the  proceedings  which  cul- 
minated In  the  assessments  absolutely  void. 
The  finding  of  the  court  as  to  the  fraud  and 
collusion  between  the  contractor  and  city 
engineer  in  the  performance  frf  the  work  pro- 
vided for  In  the  contract  seems  to  be  suivort- 
ed  by  the  record,  and  while,  under  the  author- 
ity of  City  of  Chlcfcasha  t.  CBilen,  supra, 
an  actlMi  could  not  be  maintained  to  enjoin 
the  collectlrai  of  assessments  because  vf  such 
fraud  and  collusion  after  the  expiration  of 
the  60-days  Ihnltation  provided  In  section  644. 
supra,  yet  the  facts  found  by  the  trial  court 
present  a  case  which  should  appeal  to  the 
conscience  of  a  court  of  equity  bo  as  to  re- 
lieve plaintiffs  from  being  barred  because  of 
their  laches  and  to  relieve  them  of  the  rule 
applied  In  City  of  Ardmore  v.  Appollos,  supra, 


and  cases  there  cited.  We  are  of  Oie  opinion 
that  the  limitation  relied  upon  by  the  defend- 
ants Is  no  bar  to  the  action  of  the  plaintiffs 
in  the  Instant  case,  since  it  has  been  frequent- 
ly held  by  this  court  that  the  special  statute 
of  limitation  relied  upon  by  the  defendanto  Is 
not  applicable  to  an  action  maintained  to  en- 
join collection  of  a  void  assessmoit.  Mor- 
row V.  Barber  Asphalt  Co.,  supra;  Ilanagan 
v.  Tulsa,  156  Pac.  642. 

[4]  It  is,  however,  urged  by  the  defendant* 
that  this  case  should  be  dismissed  by  this 
court  for  the  reason  that  the  plaintiffs  did 
not  Join  with  them  in  their  action  the  con- 
tractor and  the  holders  of  the  l)onds  Issued 
to  pay  for  the  paving  In  the  Instant  case ;  It 
being  urged  by  the  defendants  that  such  con- 
tractor and  bondholders  are  necessary  parties 
in  a  proceeding  to  enjoin  collection  of  assess- 
ments levied  to  pay  such  bonds.  Counsel  for 
defendants  present  a  number  of  authorities 
that  seem  to  support  this  contention;  but  we 
are  of  the  opinlm  that  it  has  been  determined 
by  this  court  that,  in  an  action  to  enjoin  the 
collection  of  taxes  or  special  assessments, 
the  county  treasurer  or  the  sheriff,  as  the 
case  may  be,  are  the  proper  parties.  Rc^rs 
v.  Bass  &  Harbour  Furniture  Co.,  47  Okl.  786, 
150  Pac  706,  and  cases  there  dted;  Ham  v. 
Oklahoma  City,  47  OkL  639,  149  Paa  868.  ' 

We  therefore  conclude  that  neither  the  eon- 
tractor  nor  the  holders  of  the  bonds  were  nee* 
essary  parties  to  this  proceeding.  The  Judg- 
ment of  the  trial  court  should  be  affirmed. 

PBB  CURIAM.  Adopted  In  wholes 


WILSON  T.  VANDEB  MOLEN  et  aL 
(No.  8545.) 

(Supreme  Court  of  Oklahoma.   April  2,  1018^ 

(SyUahua  by  the  Court.) 

Mechanics'   Liens  «=>316  —  Contbactob's 
Bond— AssiQNUSNT  or  Lien— Liabiutt  or 

SUBETT. 

Where  a  contractor  makes  bond  conditioned 
for  the  faithful  performance  of  his  builder's 
contract  and  to  hold  obligee  free  and  harmless 
from  all  labor  and  materialmen'B  liens  occasion- 
ed upon  the  order  of  said  obligor  or  his  agents, 
as  well  as  all  costs,  indudtog  attorney's  fee, 
enforcing  payment  and  collection  of  any  daim 
incurred  thereon,  and  providing  that  the  bond 
is  made  for  the  use  and  benefit  of  all  persons 
who  may  become  entitled  to  liens  under  said 
contract  according  to  the  provisions  of  law  cov- 
ering the  same,  and  may  be  sued  upon  by  tbem 
as  if  made  directly  to  them,  held  that,  where 
liens  are  filed  and  assigned,  and  suit  Is  brought 
upon  said  bond  to  enforce  their  payment,  the 
said  obligor  and  bis  sureties  are  liable  for  a 
reasonable  attorney's  fee  in  enfbrdng  the  pay- 
ment and  collection  of  same. 

Commlsslonera'  Opinion,  Division  Na  2. 
Error  from  District  Oonit»  Pawnee  County; 
W.  M.  Bowles,  Judge. 

Action  by  John  W.  Wilson  against  3.  U 
Vander  Molen  and  others.  Judgment  for  de- 
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lend&nta,  and  plaintiff  brlngg  error.  Re- 
Teraed. 

Edwin  R.  McXelll.  of  Pawnee,  for  plaintiff 
In  error.  Horace  Speed,  of  Tulsa,  for  defend- 
ants In  error. 

WEST,  C.  This  l8  an  appeal  from  the 
Judgment  of  the  district  court  of  Pawnee 
county  wherein  John  W.  Wilson  was  plain- 
tiff and  J.  li.  Vander  Molen,  G.  W.  Sutton, 
and  Samuel  Byrne  were  defendants,  and  the 
parties  will  be  r^rred  to  as  tbey  appeared 
below. 

It  appears  that  R  C.  Mnllendore  employed 
Vander  Molen  to  buUd  a  certain  two-story 
brick  bouse,  and  that  the  latter  had  executed 
a  bond  in  the  sum  of  $5,000  for  the  faithful 
performance  of  his  builder's  contract,  and  al- 
so to  hold  the  said  Mnllendore  harmless 
against  all  liens  for  labor  and  material  fur- 
nished. Upon  the  completion  of  said  building 
It  appears  that  a  number  of  laborers  and  ma- 
terialmen had  filed  liens  against  said  building 
as  provided  by  statute,  and  that  they  had  as- 
signed their  lien  claims  to  plaintiff,  Jotm  W. 
Wilson,  who  brought  a  suit' upon  the  con- 
tractor's bond  to  compel  the  payment  of 
these  claims.  In  the  court  below,  on  motion 
of  defendants,  Mullendore  was  made  a  party 
defradant,  and  the  evidence  tends  to  show 
that  he  bad  not  settled  in  full  with  the  con- 
tractor, and  that  upon  the  trial  of  the  cause 
below  he  stated  that  he  was  due  $1,423.29, 
and  paid  that  sum  into  court  to  be  applied 
on  plaintiff's  claims,  and  the  other  defend- 
ants then  consented  that  Judgment  should  be 
rendered  against  them  for  $1,6M.42,  the  bal- 
ance of  amount  sued  for.'  At  the  time  of 
the  payment  of  tlie  money  into  court  by  Mnl- 
lendore and  tbB  rendition  oX  said  judgment 
against  defendants  the  question  of  attorney's 
fee  as  provided  in  said  bond  was  reserved  by 
the  court  for  further  consideration,  and  at  a 
later  date,  upon  a  trial  of  this  Issue,  the 
court  held  that  plaintiff  was  not  entitled  to 
an  attorney's  fee,  and  ^m  this  finding  of 
the  court  plaintlfl  has  perfected  bis  appeal, 
and  comes  up  on  the  question  of  attorney's 
fee  alone ;  and  this  question  involves  the  con- 
stmctioa  of  two  [mragraphs  of  said  bond, 
which  are  as  follows: 

"Now,  if  the  said  J.  L.  Vander  Molen,  prin- 
cipal obligor,  shall  well  and  truly  perform  such 
contract,  and  complete  said  building  according 
to  said  contract  and  tbe  plans  and  specifications 
o£  the  architect  and  his  drawings  of  same,  to- 
gether with  any  alterations,  changes,  conditions 
made  thereto  or  «ctra  work  ordered  same  to  be 
under  the  orders  of  superiatendeot  W.  N.  Me- 
redity  and  shall  pay  and  discharge  all  indebted- 
ness  incurred  under  said  contract,  and  sbnll 
hold  said  obligee  free  and  harmless  from  all 
claims,  demands,  and  liens  arising  therefrom  on 
the  part  of  laborers  or  subcontractors  and  the 
furnishers  of  material,  in  the  employ  of  or  from 
the  order  of  said  obligor  or  bis  agents,  as  well 
as  all  costs,  including  attorney's  fees  in  enforc- 
ing the  payment  and  collection  of  any  claim 
incurred  thereon,  and  shall  perform  said  con- 
tract within  the  time  tberon  specified,  then 
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this  obligation  to  be  quH  and  void;  oQierwIae 
to  be  and  remain  In  full  force  and  effect, 

"This  bond  Is  made  for  the  use  and  benefit 
of  alt  persons  who  may  become  entitled  to  liens 
□nder  tbe  said  contract  accordinc  to  the  pro- 
visions of  law  governing  same,  and  may  be  sued 
upon  by  them  as  if  made  directly  to  them." 

SecUon  3872.  R.  I*  1910,  is  as  follows: 
"AasignmetU  of  Ljerw.— All  daims  for  Hens 
and  rights  of  action  to  recover  therefor  •  •  • 
diall  be  assignable  so  as  to  vest  in  the  assignee 
all  rights  and  remedies  herein  given,  subject  to 
all  defenses  thereto  that  might  be  made  u  such 
assigDment  had  not  been  made.  W^ere  a  state- 
ment has  been  filed  and  recorded  as  herein  pro- 
vided, such  assignment  may  be  made  by  an  en- 
try, on  the  same  page  of  tbe  mechanics'  lien 
docket  containing  the  record  of  the  lien,  signed 
by  the  claimant,  or  his  lawful  representative, 
and  attested  by  the  clerk;  or  such  assignment 
may  be  made  by  a  separate  instrument  m  writ- 
mg." 

It  appears  ttiat  under  the  provisions  of  the 
statute  supra,  the  lienbolders  bad  a  rlgbt  to 
assign  their  lien  to  plaintiff,  and  he  had  a 
rl^t  to  bring  this  suit  The  brad  provided 
that  it  was  made  for  the  use  and  benefit  of 
aU  persons  who  might  become  entitled  to 
U«i8  under  said  contract  according  to  tbe 
provisions  of  law  governing  the  same,  and 
might  be  sued  upon  by  them  as  if  made  di- 
rectly to  tbem. 

In  other  words,  the  plaintiff,  who  was  tbe 
assignee  of  the  original  lienbolders,  had  two 
remedies:  (1)  By  foreclosing  his  llena  which 
were  fixed  upon  the  property,  and  have  the 
same  sold;  or  (2)  to  resort  to  the  bond  to 
compel  the  payment  of  their  liens.  This  lat- 
ter course  was  tbe  one  pursued.  The  ques- 
tion as  to  liability  of  the  bondsmen  to  the 
lienbolders  for  the  amount  due  tbem  seems 
to  be  very  plain  from  tbe  very  terms  of  the 
bond  hereinbefore  set  out,  and  also  that  It 
was  Intended  that  the  bond  was  to  cover  an 
attorney's  fee.  The  parties  to  the  bond  had 
the  conceded  right  to  make  their  contracts  in 
what  form  they  pleased,  provided  they  con-' 
formed  to  the  law  of  tbe  land,  and,  besides,  it 
Is  eminently  just  that  a  creditor  who  has  In- 
curred an  expense  In  the  collection  of  his 
debt  should  be  reimbursed  by  the  debtor  by 
whom  the  action  was  made  necessary  and  the 
expense  entailed.  Our  courts  have  upheld 
tbe  validity  of  a  stipulation  In  a  contract  to 
pay  attorney's  fee;  that  Is,  tbey  have  held 
that  a  note  containing  the  provision  for  tbe 
payment  of  attorney's  fee  is  both  valid  and 
negotiable.  Defendants  In  their  brief  con- 
tend that  the  provision  for  the  attorney's 
fee  is  unconstitutional,  but  the  cases  cited  to 
support  their  contention  are  cases  wherein 
the  statute  undertook  to  tax  the  losing  party 
with  an  attorney's  fee.  In  the  present  case 
the  parties  were  not  attempting  to  proceed 
against  the  property  upon  which  their  lien 
bad  been  fixed  In  order  to  ccdlect  the  amonnt 
due  them,  but  were  resorting  to  the  terms  of 
the  contractor's  bond,  and  in  this  bond  tt 
specifically  provided  that  the  defendants 
would  pay  an  attoniey's  fee. 

There  seems  to  be  no  more  reascn  why 
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that  kind  of  a  contract  could  not  provide  for 
an  attorney's  fee  than  there  la  that  a  prom- 
issory note  could  not  stipulate  for  the  same 
obligation.  This  Is  not  a  matter  of  the  en- 
forcing a  statutory  provision  for  the  pay- 
ment of  an  attorney's  fee,  but  Is  a  matter  of 
enforcing  a  contract  providing  for  the  pay- 
ment of  an  attorney's  fee. 

In  case  of  United  States  Fidelity  &  Ouar^ 
anty  Co.  v.  American  Blower  Ca.  41  Ind. 
App.  620,  84  N.  B.  66&,  tbe  syllabus  Is  as  fol- 
lows: 

"A  materialman  suing  on  a  bond  condltioDed 
on  the  contractor  perfonains  his  contract  and 

fiayiDE  laborers  ana  taaterialmen  and  stipulat- 
□g  that  all  payments  contracted  to  be  made 
shall  be  made  with  attorney's  fees  is  entitled  to 
recover  reasonable  attorney's  fees." 

In  the  body  of  the  opinion  the  court  uses 
the  following  language: 

"Where  such  a  bond  has  been  required  by 
statute,  the  courts  have  recognised  and  given 
effect  to  its  dual  nature,  and  toe  right  of  a  ma- 
terialman to  recover  against  the  surety  on  a 
building  contract  is  separate  and  independent 
of  any  right  of  action  vesting  in  the  obligee  of 
sudi  contract.  Therefore  alterations  in  tbe  con- 
tract which  of  themselves  might  release  tbe  sure- 
tr  as  to  tbe  obligee  will  not  affect  tbe  right  of 
the  materialman  to  proceed  upon  the  bond. 
Statutes  requiring  such  bonds  are  for  the  pur- 
pose of  providing  security  for  laborers  and  ma- 
terialmen and  to  give  them  protection  upon 
which  tbey  may  rely.  Dewey  v.  State  ex  rel^ 
91  Ind.  173,  185:  Conn  v.  State  ex  rel.  125 
Ind.  514,  25  N.  B.  443;  U.  S.  ex  rel.  v.  Nat 
Surety  Co.,  92  Fed.  549,  34  0.  C.  A.  526;  U. 
S.  Fid.  &  Guar.  Oo.  v.  Omaha  Bldg.  &  Const. 
Co.,  116  Fed.  145,  63  O.  0.  A.  466. 

"There  is  every  reason  for  applying  tha  same 
rule  in  the  present  case.  The  bond  was  not 
required  by  a  statute,  but  it  expressly  provided 
for  security  to  materialmen.  The  contract  was 
for  the  installing  of  a  heating  plant  in  a  public 
school  building  upon  which  tiiere  should  be  no 
right  to  a  mechanic's  materialman's  lien.  Jef- 
fries V.  Myers,  9  Ind.  App.  563,  37  N.  B.  301; 
Towneend  v.  Cleveland  COy  18  Ind.  App.  568, 
47  N.  E.  707;  Fatout  v.  Board.  102  Ind.  223, 
1  N.  E.  389." 

Defendants  In  their  brief  contend  that  the 
evidence  did  not  show  that  the  assignee  bad 
agreed  to  pay  or  had  paid  an  attorney's  fee, 
but  In  the  trial  of  the  case  below  this  con- 
tention was  not  urged.  It  appears  from  the 
record  that  It  was  conceded  that  plaintiff 
was  liable  for  an  attorney's  fee,  and  the 
only  question  that  seems  to  Have  been  passed, 
upon  by  the  court  or  contested  in  the  trial 
below  was  whether  or  not  the  assignee  of 
these  llenholders  could  collect  the  attorney's 
fee  provided  in  said  bond. 

There  was  evidence  tending  to  show  what 
a  reascHiable  attorn^'s  fee  under  the  circum- 
stances would  be,  and  It  was  not  contended 
below  by  the  defendants  that  an  attorney's 
fee  had  not  been  paid  or  agreed  to  be  paid, 
but  seems  to  have  beeu  conceded  that  plain- 
tiff was  liable  for  an  attorney's  fee,  and  the 
only  question  that  was  contested  and  passed 
upon  was  the  right  of  plaintiff  to  collect  tbe 
same  under  the  terms  of  the  bond.  We  are 
of  the  opinion  that  the  court  was  wrong  in 


holding  that  the  assignee  of  the  llenholders 
was  not  entitled  to  an  attorney's  fee  as  pro- 
vided by  the  contract,  It  being  conceded  that 
the  bond  was  liable  for  the  debt  of  plaintiff. 

On  account  of  the  error  of  the  court  In 
holding  that  the  assignee  of  the  llenholder 
could  not  collect  an  attorney's  fee,  we  are  of 
the  opinion  that  this  cause  should  be 
versed. 

PER  CURIAM.  Adopted  la  wholes 


"   (88  Or.  BO) 

DK  WAB  T.  FIRST  NAT.  BANK  07 
BOSEBURC. 
(Supreme  Court  of  Oregon.   May  14, 1918.) 

1.  Bakkb  and  Banking  4s>13^I<iABiurT 
FOB  Deposit. 
If  a  bank  depositor  authorized  another  to 
withdraw  her  money  from  tbe  bank  and  lend  it, 
she  cannot  recover  tbe  deposit  from  tbe  bank, 
but  if  she  did  not  so  authorise  the  other,  the 
character  in  which  be  ^ot  possesuon  of  the  de- 
posit, whether  as  president  of  the- bank  or  as 
a  common  burglar,  is  immaterial  as  to  fb» 
bank's  liability  to  the  depositor. 
^  Banks  and  Banking  4ss>154(9>— With- 

DBAWAL  or  DRPOSn^-QtJZBTION  FOK  JDBT. 
In  a  bank  depositor's  action  to  recover  her 
deposit,  whether  the  depositor  authorized  the 
president  of  the  bank  to  withdraw  ber  depo«t 
and  lend  it  Md  for  the  jury  ml  convicting  tta- 
timony. 

8.  Banks  and  Banking  <S=»1B4(7)— Dkposi- 
tob's  Action— Evidence. 
In  such  action  a  schedule  consisting  of  a 
tabulated  list  of  promissory  notes  taken  over 
from  defendant  bank  by  another  bank,  including 
a  note  for  ^,000,  signed  by  the  person  to  whom 
it  was  claimed  plaintiff  depositor  autborizfHl 
the  president  of  the  bank  to  lend  her  deposit, 
was  madmisslble  as  immaterial. 

4.  Appeal  and  Ebbob  4=:>1050(1)— Habkx^ss 

BRBOR— E  V I DENCE. 

The  admission  of  such  evidence  was  harm* 
less  to  defendant  bank,  being  free  from  proba* 
tive  value. 

5.  Tbial  «=»251(1}— Instbuctionb  Oittsidx 

Issues. 

Instructions  out^de  the  Issues  were  prop- 
erly refused. 

6.  TbIAL  ^260(1)— iNSTBUOnOHB— RSFEn- 

TION. 

Requested  charges  whose  substance  was 
fully  given  to  the  jury  by  the  court  in  its  own 
Instmctiona  were  properly  refused. 

7.  Tbial  ®=>188— I  nbtbuction— Evidence. 

In  a  bank  depositor's  action  to  recover  her 
deposit,  the  bank's  requested  instruction  that. 
If  tbe  jury  found  that  when  it  was  claimed 
plaintiff's  money  was  loaned  by  the  bank's  pre»< 
ident  to  another,  and  for  some  time  thereafter, 
plaintiff  was  looking  to  the  president  to  collect 
the  interest  and  the  principal,  and  made  no  ai>- 
plication  to  the  bank  or  any  of  its  oSicers  other 
than  the  president  for  the  return  of  the  money, 
that  would  be  a  circumstance  the  jury  would 
have  a  right  to  consider  bearing  on  the  question 
of  the  bank's  liability,  was  properly  refused  aa 
advising  tbe  jury  of  the  effect  of  particular  acts 
which  Constituted  the  cynosural  facts  of  the 
case. 

8.  Pbincipal  and  Agent  «=>166(1)— Ratifi- 
cation—K  no  w  le  Dot. 

The  principal's  acts  relied  on  to  establish 
ratification  must  have  been  performed  with  full 
knowledge  of  what  had  been  done  by  tbe  agent 
and  of  tbe  surrounding  facts  and  circumstances. 
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8.  TRUJ.  «ES»203(S>  —  INBIBUOTIOHS  —  SUH- 

HABiziNO  Evidence. 
It  is  not  a  oart  of  the  duties  of  trial  courts 
to  summarize  uie  evidence  as  viewed  from  the 
amflicting  Tiewpoints  of  the  advenary  parties. 
10.  Afpbaz.  aitd  Ebbob  ^1066— Habulebs 

EbBOB  —  iKSTEtlOTlON  —  SUUHABIZtNa  EVI- 
DENCE. 

In  a  bank  depositor's  action  to  recover  her 
deposit,  the  trial  court's  instruction,  which  did 
not  purport  to  instruct  the  jury  on  any  ques- 
tion of  law  involved  in  the  controversy,  but 
was  merely  a  fragment  of  the  court's  summary 
of  the  evidence,  as  viewed  from  the  conflicting 
viewpoints  of  Che  several  parties,  although  dis- 
approved, was  not  reversiDle  error. 
IL  Banks  and  Baneino  «=>154(9)— Action 

BT  DePOBITOE — InBTBUCTION. 
Id  a  bank  depositor's  action  to  recover  her 
deposit,  where  the  bank  claimed  that  plaintiff 
bad  anthoriz«i  its  president  to  withdraw  her 
deposit  and  lend  it  on  her  behalf,  plaintiff's  tes- 
timony, on  the  question  of  the  president's  au- 
thority to  act  for  her,  that  she  told  him  she 
would  not  mind  putting  her  money  out  on  in- 
terest if  she  could  get  good  security,  etc.,  jus- 
tified the  language  of  an  instruction  stating  the 
basic  principle  that  not  even  the  president  of  a 
bank  can  withdraw  a  depositor's  money  with* 
out  autbbrity,  and  that,  if  he  does  so,  the  bank 
will  be  held  liable  toe  his  wrongful  act 
12.  Banks   and   Banb^ino  «s>112— Wzth- 

DBAWAL  or  Deposit— AvTHOBiTT  of  Pbbs- 

IDEItT. 

The  president  of  a  bank  cannot  withdraw 
the  money  of  a  depositor  without  her  authority, 
and  the  bank  is  liable  for  his  wrongful  act  in 
doing  m. 

Departmmt  1.  Appeal  from  Olrcnit  C!ourt, 
Donglaa  Comity;  3.  W.  Hamilton,  Judge. 

Action  by  Harle  De  War,  also  known  as 
Mrs.  W.  T.  De  War,  against,  the  Blrst  Na- 
tional Bank  of  Roseburg.  Or.,  a  corporation. 
From  a  jodgmmt  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

This  is  the  second  appeal  In  this  case.  The 
pleadings  are  set  out  at  length  in  the  opin- 
ion of  this  court  in  the  former  appeal,  and 
It  is  therefore  unnecessary  to  repeat  them 
here.  De  War  v.  E^rst  National  Bank,  80  Or. 
260,  156  Pac.  1038.  Upon  the  first  trial 
there  was  a  verdict  and  Judgment  for  plaln- 
tUT,  from  which  defendant  appealed,  and  the 
Judgment  was  reversed,  and  the  cause  re- 
manded for  a  new  trial  which  has  been  had, 
resulting  as  before,  and  defendant  again 
appeals. 

O.  F.  Goshow,  of  Roseburg,  for  appellant 
B.  Lh  EiiSdy,  of  Roseburg,  tm  respondent 

BENSON,  J.  [1,2]  The  Issues  made  by 
the  pleadings  are  very  simple  and  clear.  The 
complaint  alleges  a  deposit  of  money  in  the 
defendant  bank  and  the  refusal  of  the  latter 
to  repay  It  upon  demand.  The  answer  de- 
nies the  allegations  of  the  complaint,  and 
then  pleads  two  affirmative  defenses,  the 
first  of  which  is  that  the  plaintiff  authorized 
T.  R.  Sheridan,  as  her  agent,  to  withdraw 
$3,000  of  her  deposit  and  lend  it  for  her, 
which  he  did.  to  one  A  M.  Kelsay.  taking  the 
hitter's  note  therefor,  which  was  afterward 
delivered  to  plaintiff  at  her  request  The 


second  defoise  Is  a  plea  of  estoppel  based 
upon  a  letto*  written  by  the  federal  bank 
examiner,  R.  W.  Ooodbart,  to  plaintiff, 
which  Is  fully  discussed  In  the  former  opin- 
ion her^n,  and  will  not  now  receive  further 
notice.  The  r^ly  admits  Oiat  Sheridan,  who 
was  president  of  defendant,  withdrew  plain- 
tiff's money,  but  denies  thiat  he  had  any  au- 
thority for  sudk  action.  It  will  therefore  be 
obsrarred  at  <mce  that,  dnce  the  plea  in  es- 
toppel was  eliminated  by  the  former  t^nlon 
In  this  case,  De  War  t.  First  National  Bank, 
supra,  there  r«nained  but  one  fondameatal 
Issue  in  the  pleadings,  which  is:  Did  the 
plaintiff  authorise  T.  B.  Sheridan  to  with- 
draw her  mon^  ftom  the  bank  and  lend  it? 
If  she  did,  she  cannot  recover  in  this  action. 
If  she  did  not,  then  the  character  In  which 
he  withdrew  it  is  of  no  consequence,  and 
whether  he  got  possession  of  it  in  bis  ca- 
pacity as  president  of  the  bank,  or  as  a  com- 
mon burglar,  would  not  in  any  degree  affect 
the  bank's  liability  to  its  depositor.  Upon 
this  Issue  the  plaintiff  testifies  quite  posi- 
tively that  she  did  not  authorise  Sheridan 
to  withdraw  her  deposit,  while  he  with 
equal  certainty  asserts  that  she  did.  This 
presents  a  question  exclusively  for  the  de- 
termination of  the  jury,  which  by  Its  verdict 
has  decided  the  issue  In  favor  of  plaintiff. 
In  the  light  of  this  situation  let  us  consider 
the  assignments  of  error. 

[3,  4]  Defendant  urges  that  the  court  erred 
In  the  admission  in  evidence  of  the  contract 
of  sale  between  the  defendant  and  the  Doug- 
las National  Bank.  The  record  discloses 
that  the  offer  was  expressly  limited  to  a 
page  of  the  exhibit  called  "Schedule  D." 
consisting  of  a  tabulated  list  of  promissory 
notes  taken  over  by  the  latter  bank,  Includ- 
ing a  note  for  $5,000,  signed  by  A.  M.  Kelsay. 
The  document  Is  undoubtedly  Immaterial, 
without  any  remote  tendency  to  establish  any 
of  the  issues  in  the  case,  but  It  Is  apparently 
so  free  from  any  probative  value  as  to  be 
harmless. 

[B]  It  is  next  urged  that  the  court  commit- 
ted error  In  refusing  six  several  Instructions 
requested  by  the  defendant  Those  number- 
ed 1  and  6  are  to  the  effect  that  national 
banks  have  no  authority  to  lend  money  for 
other  than  themselves,  and  that,  If  Sheridan 
loaned  her  money,  he  did  It  as  her  agent, 
and  not  as  president  of  the  bank.  As  to 
these  Instructions  It  Is  enough  to  say  that 
there  Is  no  issue  upon  the  question  of  the 
bank  having  loaned  plaintiff's  money,  and, 
being  outside  of  the  issues,  they  were  prop- 
erly refused. 

[t]  JRegarding  the  requested  charges 
numbered  3  and  4,  it  may  be  said  that  the 
substance  of  both  of  them  was  fully  given 
to  the  Jury  by  the  court  in  its  own  Instruc- 
tions. 

[7]  The  requested  instruction  No.  5  is  as 
follows: 


CB»For  other  eaam  sm  aam*  topic  aaA  KBT-NUUBSR  la  all  K«-Numbered  Dlgeiti  and  IndtxM 

»  Digitized  by 


Google 


1108 


m  PACIFIC  BEPOBTER 


(Or. 


"If  you  6Qd  from  the  evideoce  that  at  the 
time  it  ia  claimed  the  plaiDtifTs  tnonej  waa  loan- 
ed by  T.  R  Sheridan  to  A.  M.  Kelsar.  and  for 
aome  time  thereafter  the  plaintiff  waa  looking 
to  Mr.  Sheridan  to  collect  the  interest  and  the 
principal  and  retam  the  same  to  the  plaintiff, 
and  that  abe  made  no  application  to  the  defend* 
ant  or  anr  of  ita  officers  other  than  Mr.  Sher- 
idan for  the  return  of  such  money,  principal  or 
interest,  that  would  be  a  circumstance  which 
yon  would  have  a  right  to  conaider  bearing 
upon  the  question  of  defendant's  liability." 

This  paragrapb  represents  a  doss  of  r^ 
quests  which  has  been  condemned  by  this 
court  many  times.  In  Saratoga  Inr.  Com- 
pany T.  Kern,  76  Or.  243, 148  Pac.  1125,  this 
court  says: 

"Tho  law  neither  raised  nor  declined  to  draw 
an  inference  from  the  transactions  alluded  to 
by  the  court,  and  it  was  error  to  advise  the  jury 
of  the  effect  of  particular  acts  which,  because 
of  the  nature  of  the  controveray.  conadtuted  the 
cynosural  facta,  when  there  waa  evidence  in  the 
case  which  could  rightfully  be  considered  in  the 
aame  relation." 

The  cases  there  cited  may  be  profltably 
examined  upon  the  same  subject  The  re- 
quest was  properly  refused. 

CIJ  The  Instruction  numbered  7,  which 
goes  to  the  question  of  ratification  of  the  al- 
leged agent's  acts,  ts  subject  to  the  same 
criticism,  and  the  further  one  that  It  omits 
an  essential  feature  of  ratification,  which  Is 
that  the  acts  which  are  relied  upon  to  estab- 
lish ratification  must  have  been  performed 
with  full  knowledge  of  what  had  been  done, 
and  of  the  surrounding  facts  and  drcum- 
Ktances,  and  It  was  not  error  to  refuse  It. 

[9, 1 01  It  I&  also  urged  that  the  court  erred 
in  giving  three  specified  Instructions,  the 
first  of  which  Is  as  follows: 

"It  is  claimed  also  in  this  case  that  the  evl- 
dencp  tends  to  show  that  the  transaction  by 
Sheridan  was  fraudnlent  in  its  nature;  that  is, 
that  he.  nn  president  of  the  bank,  had  control 
of  plaintiff'a  money,  and  that  be  used  this  posi- 
tion— that  is,  the  president  of  the  bank — in  get- 
ting this  money  out  without  her  anthority,  and 
that  he  loaned  it  or  gave  it  over  to  a  i>eraon  who 
was  worthless,  financially  insolvent,  and  tbnt 
the  money  was  turned  back  Into  the  bank,  cred- 
iting a  worthless  or  poor  account  in  the  bank, 
and  it  is  claimed  that  this  was  a  fraud  upon 
the  plaintiff,  and  that  it  was  only  a  means  or 
device  used  by  Sheridan,  using  his  position 
there  in  the  bank,  to  get  plaintiff*s  money." 

Defendant  contends  that  this  portion  of 
ttie  charge  instructs  the  jury  upon  the  sub- 
ject of  fraud,  and  that  It  Is  erroneous  be- 
cause fraud  Is  not  pleaded.  The  court  pre- 
ceded this  paragraph  in  his  address  to  the 
jury  with  the  following: 

"The  court  will  call  your  attention  to  what 
Is  claimed  by  the  respective  parties  to  be  the 
eridenee  in  this  case,  gentlemen,  not  for  the 
purpose  of  telling  you  what  the  facts  are,  or 
giving  you  any  impression  of  the  court  as  to 
the  facts,  but  in  order  that  you  may  better  ap- 
ply the  law  as  the  court  shall  give  it  to  you 
upon  OiB  facta  aa  they  appear  In  this  case,  or 
aa  you  may  find  them  to  appear.  Tou  are  the 
judffes  of  the  facts  entirely.  It  is  only  the  duty 
of  tbe  court  to  instruct  yon  as  to  the  law  B.p- 
plicable  to  the  facta." 

It  will  be  seen  that  the  paragraph  which  Is 
challenged  does  not  purport  to  Instruct  the 
jorj  upon  107  questlm  ct  law  Involved  in 


the  controver«r,  but  merely  to  be  a  ^g- 
ment  of  the  courfa  summary  of  the  evldOM^e 
as  viewed  from  the  conflicting  viewpoint  of 
the  adwsuiea.  It  is  unfortunate  that  trial 
courts  should  Indulge  In  this  practice.  It  Is 
in  no  sense  a  part  of  tbete  duties,  and  we 
wish  to  record  our  disapproval,  but  in  State 
V.' Brown.  28  Or.  147,  41  Pac.  1042,  It  waa 
held  not  to  be  reversible  error,  and  this 
view  has  never  since  been  abandoned. 

[11, 12]  It  is  next  urged  that  It  was  error 
to  give  the  following  InstructifHi: 

"I  further  instruct  you  that  in  this  oue,  if 
you  find  frod)  the  evidence  that  the  plaintiff 
authorised  the  defendant  bank  through  ita  prea- 
ident  to  find  a  good  loan  or  loans  for  the  plain- 
tiff, that  (act  would  not  of  itaelf  anthorice  the 
preaident  of  the  bank  to  sign  the  name  of  the 
plaintiff  to  a  memorandum  dieck  or  other  check 
withdrawing  plaintiff's  funds  from  the  bank  or 
transferring  it  to  the  credit  of  another.  Mo  one 
could  lawfully  withdraw  plaintifiTa  funds  from 
the  bank  or  transfer  them  to  the  credit  of  an- 
other unless  expressly  authorized  so  to  do,  and 
if  her  funds  were  so  vrithdrawn  or  transferred 
vritbout  plaintiff's  authority  by  T.  R.  Sheridan, 
as  president  of  the  defendant  bank,  then  the 
bank  itself  is  cbai^eahle  with  knowledge  of  the 
fact  that  Sheridan  had  no  such  authority  fw 
the  reason  that  the  knowledge,  as  president  of 
the  bsnk,  was  the  bank's  knowledge,  and  hia  act 
was  the  act  of  the  bank." 

Defendant  argues  that  this  Is  misleading 
In  that  It  tends  to  impress  upon  the  jury 
that  the  plaintiff  authorized  the  bank, 
through  Its  president,  to  find  a  loan,  and 
that  the  bank  is  chargeable  with  the  acts  of 
Sheridan  as  Its  president,  and  that  it  Is  con- 
trary to  the  evidence.  The  testimony  of  the 
plaintiff  upon  the  question  of  autbority  la 
aa  follows: 

"I  happened  to  be  in  the  bank,  and  we  were 
talking— we  got  started  to  talking  about  Uie 
money,  and  I  will  not  say,  or  could  not  say, 
how  it  was,  but  he  advised  me  to  put  it  out 
on  interest  He  aatd  it  is  laying  there  and  not 
doing  any  good,  and  I  told  him  I  would  not 
mind  putting  it  oat  on  interest,  provided  I 
could  get  good  security  and  where  it  was  per- 
fectly safe,  and  he  aaid,  *We  are  having  calls 
every  day,  where  it  is  just  as  good  aa  gold,'  and 
they  could  put  my  money  out,  and  there  waa 
nothing  stated  fhm.  I  told  him  I  would  not 
put  it  anywhere  without  consulting  my  hns- 
band,  and  only  for  a  short  time  if  I  put  it  out 
at  all,  and  I  must  have  good  security:  and  I 
considered  good  security  would  be  a  mortgage 
on  some  property,  that  it  would  be  equal  or  bet- 
tor than  the  value  of  the  amount.  Q.  Did  you 
tell  Mr.  Sheridan  at  that  time  or  at  any  oUier 
time  that  be  might  draw  your  money  out  and 
make  a  loan?  A.  No,  air:  I  sapposed,  if  we 
come  to  an  agreement,  I  would  have  to  take  the 
money  out  Q.  Did  you  ever  take  It  out?  A 
No,  sir;  I  never  did.   I  never  was  aaked  ta" 

"  This  testimony.  In  our  opinion,  Justifies  the 
language  of  the  Instruction,  which,  as  a 
whole,  simply  states  the  bade  principle  that 
not  even  the  president  of  a  bank  can  with* 
draw  the  money  of  d^msitor  without  her  au- 
thority, and  that,  if  he  does  so.  tbe  bank 
will  be  h^d  liable  for  the  wrongful  act  of  Its 
officer.    The  Instruction  Is  not  erroneous. 

Defendant  also  challenges  the  correctness 
of  the  following  paragraph  of  the  diai^: 

"I  instruct  you  that,  U  defendant,  through  its 
president,  undertook  to  find  a  good  loan  tat 
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plsintiff,  and  then,  witboat  further  aathority, 
said  presidpnt  transferred  plaintiff's  funds  to 
another  account  for  the  use  and  beneSt,  in  foil 
or  in  part,  of  the  president  of  the  defendant 
i>ank,  defendant  is  stiU  liable  for  an;  deposits 
of  plaintiff's  so  transferred,  unless  70U  anould 
find  that  plaintifF,  with  full  knowledge  of  the 
facts,  has  ratified  or  sanctioned  such  transfer 
of  funds,  and  that  bean  upon  the  qaestion  of 
ratl^catlon:  70a  are  to  bau  in  mind  the-  In- 
■bnictions  already  glrea  jon  upon  tiiat  sahjeet." 

What  has  been  said  abont  Instruction  Na 
9  Is  a  sutBdent  answer  to  the  criticism  of 
this  Instruction. 

Finding  no  rerersible  error  In  ttie  record, 

the  judgment  Is  affirmed. 

HcBRIDEl,  a  J.,  and  BUBMBTX  and 
HABBIS,  33n  ctmcur. 


<«8  Okl.  125) 
STATU  a  i«L  DAVIS  T.  BABNBTT  et  aL 
(Ko.  0542.) 

(Saprenn  Oourt  at  Oklahoma.  March  12,  1918. 
Behearing  Denied  April  16.  1918.) 

(SyUabu*  iy  tite  Oourt.) 

1.  Pbohibition  €=»3(1)  —  Ot&bb  OsaasAXT 

AND  TTSUAL  ReUBDIBS. 

Prohibition,  being  an  extraordlnarr  vemedy, 
cannot  be  resorted  to  when  ordinary  and  nsual 
remedies  provided  by  law  are  available. 

2.  PBOBiBinoiT  «=»5(3>— Lowaa  Court's  Bx- 
EBCISE  OP  JcBisDicnon. 

The  district  court  entered  judgment  in  strict 
dpnformit;  to  the  opinion  and  mandate  of  the 
Supreme  Court,  and  thereafter,  pursuant  to 
statute,  a  new  action  waa  commenced  by  the  los- 
ing party,  within  time,  for  the  purpose  of  set- 
ting aside  such  judgment,  "For  fraud  practiced 
by  the  successful  party  In  obtaining  the  judg- 
ment." Held  that,  the  district  court  having  ju- 
riadirtion  of  the  person  and  subject-matter  of 
the  action,  the  Supreme  Court  will  not  interfere 
by  prohibition  wito  the  ezerciae  of  sut^  jurisdic- 
tion, especially  where  it  appears  that  the  infe- 
rior court  was  not  aslced  in  any  form  to  refrain 
from  proceeding  with  the  trial  of  said  cause. 

Original  application  for  writ  of  prohibition 
by  the  State  of  Oklahoma,  on  the  relation  of 
J.  Warren  Davis,  executor,  etc,  against  WU- 
lard  J.  Bamett  and  others.  Writ  denied. 

Embry,  Crockett  ft  Johnson,  of  Oklahoma 
City,  for  plaintiff.  H.  H.  Smith,  Baldwin  & 
Carlton  and  W.  N.  Uaben,  all  of  Shawnee,  for 
defendants. 

KANB,  3.  This  is  an  original  application 
In  the  Supreme  Court  tar  a  writ  ot  priAtU- 
tlon  against  the  district  conrt  of  Pottawato- 
mie county.  It  seems  that  after  the  mandate 
affirm ing  the  judgment  ot  the  trial  court  In 
Be  Nichols'  Will,  Phebus  et  aL  v.  Vinson  et 
al.,  166  Pa&  1087,  not  yet  officially  reported, 
was  received  by  the  trial  court,  the  same  was 
spread  of  record  and  judgment  roidered  in 
pursuance  of  said  mandate.  Thereupon  the 
losing  parties  In  that  cause  commenced  an  ac 
tlon  against  the  prevailing  parties  to  set 
aside 'the  Judgment  rendered  against  them, 
"For  fraud  practiced  by  the  successful  party 
in  obtaining  the  judgment,"  pursuant  to  sec- ' 


tlon  6267,  Ber.  Laws  OU.  IOIOl  After  the  pe> 
titlon  was  filed  and  the  summons  served  In 
this  latter  actlpo,  X  Warren  Davis,  ececator 
of  the  last  wiu  and  testament  Harriet 
Nichols  Cook,  deceased,  commenced  this  orig- 
inal proceeding  in  problbttloa  In  ttw  Supreme 
Conrt 

[1, 2]  We  are  of  the  opinion  the  writ  shotdd 
be  denied.  There  can  be  no  question — Indeed, 
It  Is  conceded  by  counsel  fbr  both  sides— 
that  by  Tirtoe  of  the  foregohog  statute  Oie 
district  court  has  power  to  vacate  or  modify 
its  own  Judgments  and  orders  at  w  after  Oie 
term  at  wbldi  sndi  Judgment  or  order  was 
made  "for  frand  practiced  by  the  snocessfnl 
party  in  obtaining  the  Judgment,**  and  there- 
fore tbe  district  conrt  has  Jurisdiction  of 
both  the  person  and  subject-matter  of  .the  ac- 
tion sought  to  be  prohibited.  In  these  dr- 
cumstances,  counsd  f6r  defendant  contend 
that  It  la  a  well-settled  role  that,  where  an 
Inferior  conrt  has  Jurlsdlctkm  of  the  subject- 
matter  and  the  parties,  and  an  appeal  will 
lie  from  any  order  or  Judgment  that  may  be 
rendered,  pending  which  appeal  such  order 
or  Judpnent  may  be  superseded,  a  writ  of 
prohibition  wiU  not  lie,  even  thoni^  snch 
conrt  may  make  an  erroneous  application  of 
the  law  to  the  facts  alleged.  In  support  of 
this  doctrine^  they  dto  the  following  authori- 
ties which  seem  to  sustain  their  ctmtention: 
Pioneer  T.  &  T.  Ca  t.  Glty  of  BartlesvUle.  27 
Okl.  214,  lU  Pae.  2b7;  Fendley  t.  Allen,  45 
Okl.  610,  145  Pac;  1157;  Mose  t.  District 
Court  of  Marshall  County,  46  Okl.  654,  149 
Pac.  240;  Morrison  T.  Brown,  Judge,  et  aL, 
26  OkL  201,  100  Paa  237;  Hirsh  et  aL  t. 
Twyford  et  al.,  40  Okl.  220,  130  Pac.  313.  It 
Is  also  contended  that,  by  a  rule  generally  ob- 
served by  the  courts,  an  application  for  a  writ 
of  prohibition,  restraining  an  li^ferlor  court 
from  proceeding  lu  a  cause,  will  not  be  en- 
tertained, unless  a  plea  to  the  jurisdiction 
has  been  filed  and  overruled  In  the  lower 
court,  or,  at  any  rate,  until  lack  of  Jurisdic- 
tion of  the  cause  la  called  to  the  attention  of 
the  lower  court  In  some  manner.  In  support 
of  this  proposition,  they  cite  Mays  v.  Breck- 
enrldge,  43  OkL  711,  142  Pac.  407  ;  32  Cyc. 
624. 

On  the  other  hand,  counsel  for  plalntUf 
contend  for  the  application  of  a  rule,  the  pur- 
port of  which  may  be  gathered  from  the  fol- 
lowing excerpt  from  their  brief: 

"Touching  the  second,  third,  and  fourth  con- 
ten  tiona  in  defendants  brief,  that  the  di^ict 
court  has  jurisdiction  to  set  aside  a  judgment 
obtained  by  fraud,  practiced  by  the  successful 
party ;  that  the  relator  baa  a  plain,  speedy,  and 
adequate  remedy  at  law;  and  that  relator  did 
not  make  applumtlon  to  the  district  court  to 
dismiss  the  action  which  he  seeks  to  prohibit— 
we  submit,  as  before,  that  proceedings  to  set 
aside  a  judgment  affirmed  by  this  court  so  far 
involves  the  jurisdiction  of  the  district  court 
that  the  Supreme  Court,  upon  application  for 
writ  of  prohibition,  may  inquire  into  such  pror 
cecdings  to  see  If  it  is  an  anwarranted  inter- 
ference with  the  judgment.  And  we  submit  fur- 
ther that  if  the  petition  in  the  district  court 
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does  not  state  n  cause  of  action,  and  la  Tirtual- 
ly  admitted,  eucb  is  certainly  an  unwarranted 
Interference  with  a  judgment  aolemnly  affirmed 
by  this  court" 

As  supporting  this  rule,  counsel  dte  State 
ex  rel.  v.  Superior  Court,  Spokane  County,  8 
Wash.  691,  36  Pac.  443;  People  ex  rei.  v. 
Ixike  County  District  Court,  26  Colo.  386,  58 
Pac.  604,  46  U  R.  A.  850;  City  of  Charleston 
V.  UtUepage,  Judge,  73  W.  Va.  156^  80  S.  E3. 
131.  51  L.  R,  A_  (N.  8.)  353;  16  Ena  PI.  &  Pr. 
1116-1118.  We  find  the  rule  contended  for 
succinctly  stated  In  32  Cyc.  609.  under  the 
head  of  "Prohibition,"  as  follows: 

"The  writ  will  lie  to  restrain  the  court  be- 
low from  interpreting  the  decisions  of  the  ap- 
pellate court  and  enforcing  decrees  different 
from  those  rendered  by  it  And  of  course  where 
a  cause  has  been  appealed  and  a  judgment  ren- 
dered by  the  appellate  court  interference  there- 
with on  the  part  of  the  lower  court  by  any 
proceeding  in  the  cause  other  than  such  as  is 
directed  ^  the  appellate  court  will  be  prohib- 
ited." 

State  ex  r^.  t.  Superior  Court,  snpra,  is 
the  only  case  dted  in  support  of  the  text  In 
that  case  the  proGeedlng  pn^tbited  ma  In 
the  nature  of  a  bill  <MC  review  which  some  of 
the  authorities  hold  cannot  be  commraced 
without  first  obtaining  permission  ot  the  ap- 
pellato  court  It  was  held  that  the  Jurisdic- 
tion of  the  lower  court  was  inrolred  in  a 
case  like  that  to  the  extent  that  on  an  appli- 
cation for  a  writ  of  pro^yjition  the  Supreme 
Court  might  look  to  the  cause  of  action  for 
the  purpose  of  determining  whether  the  suit 
or  proceeding  sought  to  be  prohibited  Is  In 
fact  an  unwarranted  interference  with  a 
Judgment  rendered  by  it.  This  principle  was 
recognized  by  this  court  In  St  L.  &  ^  F.  R, 
Co.  T.  Hardy,  District  Judge.  45  Okl.  423,  146 
Pac.  38,  where  the  district  court  was  re- 
quired by  mandamus  to  enter  a  Judgment  in 
accordance  with  the  mandate  of  the  Supreme 
Court.  In  the  case  at  bar,  however.  It  must 
not  be  lost  sight  of  that  the  district  court  en- 
tered the  Judgment  sought  to  be  vacated  in 
strict  compliance  with  the  mandate  of  the 
Supreme  Court,  and  that  thereafter  a  new  ac- 
tion was  commenced  pursuant  to  a  statute  to 
sef  aside  this  Judgment  for  fraud  practiced 
by  the  successful  party  In  obtaining  the  same. 
In  these  circumstances,  we  find  no  Justifica- 
tion in  any  of  the  authorities  cited  for  an 
application  of  the  rule  invoked  by  plaintiff 
for  the  purpose  of  prohibiting  the  district 
court  from  exercising  Jurisdiction  in  this 
class  of  actions.  Nor  do  we  feel  called  upon 
to  examine  the  [petition  filed  In  that  action 
for  the  purpose  of  determining  whether  the 
same  states  facts  sufQcient  to  constitute  a 
cause  of  action  In  advance  of  action  by  the 
district  court  This  is  a  matter  for  the  dis- 
trict court  in  the  first  Instance,  and  if  it  was 
determined  In  that  tribunal  that  the  petition 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  under  our  liberal  statute  for 
amending  pleadings,  the  trial  court  would 


probably  grant  leare  to  amend.  Moreover,  in 
one  of  tile  cases  cited  by  counsd  for  plalnttff, 
City  of  Charleston  et  aL  t.  Uttlepage,  Judge, 
et  al.,  supra,  the  Justice  of  the  rule  which  re- 
quires an  aK>llcant  fOr  a  writ  of  prohibition 
to  first  make  application  to  the  lower  court 
for  a  vacatitm  or  modification  of  the  proceed- 
ing complained  of  Is  recognized;  the  court 
holding  that  this  rule  ought  to  prevail  unless 
it  appears  that  the  inferior  court  bus  acted 
deliberately,  or  has  considered  the  question 
of  Its  Jurisdiction  and  Intoida  to  proceed.  In 
the  case,  at  bar  no  applicaticm  for  relief  of 
any  Idnd  was  presented  to  the  trial  court  for 
its  consideration,  but  Immediately  upon  the 
petition  being  filed  counsel  resorted  to  this 
court  for  a  writ  of  prohibition. 

For  the  reasons  stated,  the  writ  should  be 
denied.  It  is  so  ordered.  All  the  Justices 
concur. 


(68  Okl.  95) 
ALEXANDER  GRAIN  CO.  v.  SCOrT. 
(No.  8663.) 

(Supreme  Court  of  Oklahoma.   April  2,  1918.) 

(Byllahut  hy  the  Court.) 
Afpiai.  and  E«bob  «=»773(2)  —  Failubb  to 

FiLK  BBIBF— DlSHISSAI. 
Where  plaintifF  in  error  has  filed  no  brief 
on  the  di^  tiie  cause  Is  set  for  submission,  nor 
asked  for  an  extension  of  time  witliin  which  to 
file  brlet  the  appnl  will  lie  dismisMd. 

Error  from  Ooonty  Court.  Kiowa  County. 

Action  between  Alexander  Grain  Company 
and  John  A.  Scott  Judgment  for  the  latter, 
and  the  former  brings  error.  Dismissed. 

Mounts  &  Davis,  of  Frederidt,  for  plaintiff 
in  error.  J.  W.  Mans^,  of  Oklahoma  City, 
for  defoidant  in  errm. 

PE/R  CURIAM.  Under  the  rules  of  this 
court,  brief  of  the  plaintiff  in-  error  should 
have  been  filed  January  12,  1918,  but  on 
that  day  an  extension  of  20  days  was  granted 
plaintiff  In  error  In  which  to  file  its  brief. 
The  cause  was  duly  set  for  submission  Febru- 
ary 12,  1918,  and,  the  plaintiff  having  failed 
to  file  Its  brief  or  ask  for  a  further  extension 
of  time,  the  aiqpeal  la  dlamlased.  All  the 
Justices  concur. 


ELUOrrr  et  al.  t.  OBTON  et  aL  (No.  8542.) 
(Supreme  Court  of  Oklahoma.   April  2,  lOlS.) 

(Syllabut  by  the  Court.) 

1.  Appeai.  and  Esbob  «»154(1)— Aoquibscxs 
IM  JUDGMBNT— Right  to  Appeal. 

A  party  who  voluntarily  acquiesces  in  or 
ratifies,  either  partially  or  In  toto,  a  judgment 
against  him,  cannot  appeal  from  it 

2.  Appeal  and  Ebbor  «=»162(1)  ~  Rbcooni- 
TiON  OP  Judgment— Waives  op  Right  of 
Appkal. 

Any  act  on  the  part  of  the  appellants  by 
which  they  impliedly  recognise  the  validity  ot 
the  jndgmoit  below  against  them  operates  as  a 
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waiver  of  the  appeal  therefrom  or  to  bring  error 
to  reverse  it,  and,  wlicre  some  of  the  appellants 
accept  and  appropriate  residue  of  money  receiv- 
ed from  the  sale  after  the  satisfaction  of  appel- 
lees' claim,  which  had  been  appealed  from,  and 
thereupon  motiun  to  dismiss  such  appellants'  ap- 
peal oa  account  of  such  action  being  timet;  filed, 
shoald  as  to  sucb  appoUants  be  sustained  and 
their  appeal  dismissed. 

3.  Attobnet  and  Client  ®=9l75  —  Attob- 
ney's  Lien— Statutbu 
Under  section  247.  Rev.  Laws  1910,  an  at- 
torney has  a  lien  upon  his  dient's  affirmative 
canse  of  action  only,  and  this  statutory  lien 
cannot  oe  extended  to  services  which  merely 
protect  an  existing  right  or  title  of  his  client's 
property.  He  cannot  Impress  such  property 
with  such  statutory  Uen. 

Commissioners*  Opinion,  IMvlslon  No.  2. 
Bnror  from  District  Oonrt,  Pawnee  Oomity; 
Conn  linn,  Judge. 

Suit  to  enforce  an  attome/s  lien  by  L.  V. 
Orton  and  anotber  against  Maria  Elliott, 
the  First  'Natl<nial  Bank  of  Ralston,  Okl., 
and.anotber.  Judgment  for  plaintiffs,  and 
defendants  bring  error.  Judgment  as  to  the 
bank  reversed,  and  court  below  ordered  to 
modify  its  decree. 

Redmond  8.  Cole,  of  Oklahoma  City,  for 
plaintiffs  in  error.  L.  Y.  Orton,  of  Pawnee, 
for  defradants  in  error. 

WEST,  0.  This  suit  was  instltnted  in  the 
district  court  of  Pawnee  county,  Okl.,  on 
tbe  21st  day  of  April,  1»15,  by  defendants 
la  error,  plolntlfb  blow,  against  plaintiffs  in 
error,  defendants  below,  to  Impress  and  en- 
force an  attorney's  lien  on  certain  lots  situat- 
ed In  the  town  of  Ralston  in  said  county  and 
state.  Parties  will  be  referred  to  hereinafter, 
as  they  appeared  in  the  court  below. 

It  appears  that:  Some  time  In  1911  fifary 
Elliott^  and  J.  W.  Elliott  were  sued  by  one 
Stroud*  to  dispossess  and  quiet  title  to  the 
lots  In  controversy,  and  that  plaintiffs  were 
employed  to  defend  said  suit  Tb&t,  at 
the  time  of  the  institution  of  this  suit  and 
before  the  employment  of  plaintiffs,  Elliotts 
had  executed  a  mortgage  to  John  A.  Stuart 
on  said  property  for  the  sum  of  $150.  Dur- 
ing tbe  progress  of  the  suit,  plaintiffs  indors- 
ed, "Attorney's  lien  claimed,"  upon  the  answer 
filed  to  the  Stroud  suit.  That  in  1914  the 
Elliotts  executed  a  mortgage  to  the  First  Na- 
tional Bank  of  Ralston  for  $325.  This  in- 
cluded the  Stuart  mortgage  for  $150  which 
had  been  assigned  by  Stuart  to  tbe  Bank  of 
Ralston,  which  was  succeeded  by  the  f'irst 
National  Bank,  and  some  other  sums  which 
were  due  by  Elliotts  to  the  bank.  -  After  the 
disposition  of  tbe  Stroud  suit,  which  was 
decided  In  favor  of  the  Elliotts,  plaintiffs 
undertook  to  impress  an  attorney's  Hen  upon 
the  lots  by  tbis  suit,  claiming  that  they  had 
a  statutory  lien,  and  in  addition  that  the 
Elliotts  had  promised  to  execute  them  a 
mortgage  upon  the  lots  to  secure  their  attor- 
ney's fee.  Elliotts  filed  answer  to  the  suit 
mtting  up  the  fact  that  the  lots  were  a 


homestead,  that  the  lots  sought  to  be  Impress- 
ed were  not  the  lots  in  controversy  in  the 
Stroud  suit,  and  that  they  had  executed  a 
mortgage  upon  said  lots  to  tbe  First  National 
Bank  which  was  a  superior  and  prior  Hen 
to  any  Hen  which  tbe  plaintiffs  might  have, 
and  further  that  under  the  attorney's  Hen 
law  the  plaintiffs  could  not  maintain  tbelr 
suit  for  the  reason  that  the  statutory  lien 
sought  to  be  enforced  could  only  attach  to  the 
cause  of  action  and  not  to  the  subject-matter 
of  the  actloa  The  First  National  Bank  filed 
a  separate  answer  which  was  practically  the 
same  as  the  answer  filed  by  the  EUIotts; 
cause  was  tried  to  the  court  on  the  5tb  day 
of  January,  1916;  and  a  Judgment  rendered 
In  favor  of  plaintiffs,  giving  them  the  Hen 
upon  the  property  sought  to  be  Impressed 
therewith,  subject  to  the  $150  represented 
by  the  Stuart  mortgage.  From  this  action  of 
tbe  court  defendants  perfected  their  appeal, 
and  plaintiffs  below,  defendants  In  error, 
have  filed  motion  to  dismiss  said  appeal 
for  the  reason  that  said  canse  has  become  a 
moot  question  on  account  of  the  acts  and 
conduct  of  the  defendants  since  their  appeal 
herein. 

[1,  2]  The  ground  of  said  motion  Is  In  effect 
that,  after  the  appeal  was  taken,  no  super- 
sedeas bond  having  been  filed,  plaintiffs  had 
order  of  sale  issued  and  property  sold  to 
satisfy  tbe  Judgment,  and  that  the  same  was 
bought  in  by  J<An  A.  Stuart,  the  president 
of  the  First  National  Bank,  for  the  sum  of 
$190,  subject  to  the  $150  which  was  repre- 
sented by  the  original  mortgage  given  him 
and  Included  In  the  $325  mortgage  claimed 
by  the  bank ;  and  that,  after  the  satisfaction 
of  the  Judgment  of  plaintiffs,  there  remained 
something  over  $62  wUch  the  Elliotts  accept- 
ed, thereby  ratifying  said  Judgment  and  sale. 
We  are  of  the  opinion  tliat  said  motltm  Is  well 
taken. 

In  the  second  paragraph  of  the  syllabus  In 
case  of  Barnes  et  al.  v.  Lynch  et  al.,  9  OkL 
11,  50  Pac.  995,  tbe  following  rule  is  announce 
ed: 

"A  party  ^vho  voluntarily  acquiesces  in  or  rat- 
ifies, either  partially  or  in  toto,  a  judgment 
against  him,  cannot  appeal  from  it.  Where 
plaintiffB  brought  action,  daiming  to  be  the  own- 
ers of  certain  lands  pra^in^  a  decree  for  abso- 
lute title,  and  for  the  quietmg  of  the  same,  and 
the  decree  was  for  the  defendant,  decreeing  that 
tbe  defendant  was  the  owner  of  the  lands,  from 
which  decree  plaintiffs  appealed,  and,  pending 
appeal,  on  supplemental  petition  in  the  trial 
court  plaintiffs  claimed  to  have  expended  indi- 
vidual moneys  in  the  purchase  of  the  lands  un- 
der circumstances  that  would  entitle  them  to  an 
equitable  lien  for  tbe  amount  expended,  and  bad 
a  referee  appointed  to  make  an  accounting  of 
the  moneys  so  expended,  and  asking  that  the 
amount  so  found  should  he  decreed  an  eqtiitable 
lien  upon  tbe  land,  held,  that  such  subsequent 
proceeding,  being  inconsistent  with  the  asser- 
tion of  absolute  ownership  and  title,  was  an 
acquiescence  In  and  ratification  of  the  jndgment, 
and  that  their  apjieal  should  be  dismissed." 

In  the  body  of  tbe  opinion  the  court  an-  . 
nonnced  and  adopted  the  f<dlowlng  rule: 
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"No  ruJe  is  better  settled  Uiaa  that  the  nglit 
to  appeal  may  be  waived  by  acts  of  the  party 
wbidi  are  inconsistent  with  the  assertion  of 
that  right.  A  party  who  voluDtarity  acquiesces 
in  or  ratifies,  either  partially  or  in  toto,  a  jude- 
ment  against  him,  cannot  appeal  from  it." 

In  case  of  City  of  Lawt<Hi  t.  Ayreg,  40 
Okl.  524,  139  Pac.  963,  first  paragraph  at  the 
syllabus  is  as  follows: 

"Any  act  on  the  part  of  a  defendant  by  which 
he  impliedly  recognizes  the  Talidity  of  a  judg- 
ment againat  him  operates  as  a  waiver  to  appeal 
therefrom  or  to  bring  error  to  reverse  It" 

In  the  body  of  the  opinio  the  court  uses 
the  following  language : 

"A  preliminary  question  decisive  of  the  cause 
is  presented  by  counsel  for  d^endant  in  error 
by  a  motion  to  dismiss  the  appeal.  It  seems 
that,  subsequent  to  the  rendition  of  the  judg- 
ment against  it,  the  city  of  Lawton  commenced 
a  proceeding  for  the  purpose  oiF  funding  its  war- 
rant and  judgment  indebtedness,  wherein  it  in- 
cluded the  judgment  herein  as  one  of  the  items 
of  valid  indebtedness  against  it '  that  said  fund- 
ing proceeding  culminated  in  a  bond  issue  which 
was  approved  the  Attorney  General,  as  re- 
quired by  taw,  m  whi^  said  judgment  was  in- 
cluded as  one  of  the  items  funded.  The  conten- 
tion of  the  movant  is  that  this  proceeding  con- 
stitutes a  recognition  on  the  part  of  the  dty  of 
the  validity  of  the  judgment  rendered  against  It, 
and  a  waiver  of  its  right  to  a]»«al  therefrom  or 
to  bring  error  to  reverse  it  We  think  this  po- 
sition is  well  taken.  The  rule  is  'that  any  act 
on  the  part  of  the  defendant  by  which  he  im- 
pliedly recognises  tbe  validity  of  a  judgment 
against  him  operates  as  a  waiver  to  appeal 
therefrom,  or  to  bring  error  to  reverse  it/  2 
Cyc.  666.'* 

Applying  tbe  rule  annoanced  In  tbe  fore- 
going cases,  it  is  apparent  that,  when  the 
Elliotts  by  tbeir  attorney  accepted  the  $52, 
the  excess  that  ttie  property  brought  after 
satisfying  the  judgmmt  of  plaintiff,  they 
thereby  acquiesced  In  said  judgment  and  rat- 
ified the  same  in  part  and  In  effect  ratified 
tbe  judgment  entered  by  tbe  district  court 
in  foreclo^ng  the  Uens  of  plaintiff.  We  are 
therefore  of  the  opinion  that  the  Elliotts  be- 
came estopped  to  deny  the  validity  of  said 
judgment  and  are  tKiund  thereby,  and  that 
their  appeal  should  be  dismissed,  and  it  is 
so  ordered. 

[3]  However,  we  are  of  the  oidnion  tbat 
the  other  plaintiff  In  error,  tbe  First  Na- 
tional Bank,  is  not  in  tbe  same  attitude  as 
tbe  Elliotts,  for  the  reason  tbat  the  foVeclos- 
ure  of  said  \iea  was  made  subject  to  the  $150 
cobtained,  and  which  the  court  found  was 
superior  and  paramount  to  tbe  liens  of  the 
plaintiff,  and  will  therefore  he  necessary  to 
determine  whether  or  not  their  mortgage  is 
superior  to  the  Hen  claimed  by  plaintiffs, 
and  this  necessarily  calls  for  construction  of 
section  247.  Bev.  Laws  1910,  whiOi  Is  as  fol- 
lows : 

"Lien  SfcoK  Attach  When— To  What  Exient. 
— From  the  commencement  of  an  action,  er  from 
tbe  filing  of  an  answer  containing  a  counter- 
claim, the  attorney  who  represents  the  party  in 
whose  behalf  such  pleading  Is  filed  shall,  to  the 
extent  hereinafter  specified,  have  a  Hen  upon  his 
'client's  cause  of  action  or  counterclaim,  and 
same  shall  attach  to  any  verdict,  report,  deci- 
sion, finding  or  judgment  in  his  client's  favor, 
and  the  proceeds  thereof,  wherever  found,  shall 


be  subject  to  6uc4i  lien,  and  bo  settlement  be- 
tween the  parties  without  the  approval  of  the 
attorney  shall  affect  or  destroy  such  lien,  pro- 
vided such  attorney  serves  notice  upon  the  de- 
fendant or  defendants,  or  proposed  defendant  or 
defendants,  in  which  he  shall  set  forth  tbe  na- 
ture of  the  lien  he  claims  and  the  extent  there- 
of ;  and  said  lien  shall  take  effect  from  and  aft- 
er the  service  of  such  notice,  but  such  notice 
shall  not  be  necessary  provided  such  attorney 
has  filed  such  pleading  in  a  court  of  record,  and 
indorsed  thereon  his  name,  together  with  the 
words,  'lAen  claimed.' " 

There  is  swne  contention  as  to  whether  or 
not  the  lots  sought  to  be  Impressed  by  the 
attorney's  lien  claimed  by  plaintiffs  are  the 
identical  lots  which  were  in  controversy  in 
the  Stroud  suit.  WtaUe  It  Is  true  that  the 
numbers  are  not  the  same,  we  are  of  the 
opinion  that  tbe  evidence  discloses  It  was 
the  identical  pr(^rty  which  was  owned  and 
claimed  by  the  Elliotts  In  the  town  of  Ral- 
ston, and  which  was  in  controversy  In  the 
Stroud  suit,  and  are  the  lots  upon  wljich 
plaintiffs  attempt  to  Impress  their  Uen  and 
forclose  tbe  same;  and  this  statute,  supra, 
seems  to  have  never  been  construed  by  the 
Supreme  Court  of  this  state,  that  is,  with 
reference  to  just  how  far  tbe  lien  reaches 
and  to  what  It  attaches.  Before  the  enact- 
ment of  this  statute,  there  does  not  seem  to 
have  been  any  attorneys  lien  law  in  force 
in  the  state  of  Oklahoma,  and  In  the  absence 
of  smne  statutory  provision  an  attorney  has 
only  a  retaining  lien  and  has  no  charging 
Uen  on  the  naked  cause  of  action  or  the 
res  of  the  action. 

Sections  364  and  386,  Corpus  Juris,  report- 
ed in  volume  6,  pages  766  and  778,  respecttve- 
ly,  treat  this  subject  as  follows: 

"364.  3.  Charging  Lien— a.  In  General  Tlie 
special  or  charging  lien  of  an  attorney  is  an 
equitable  right  to  have  the  fees  and  costs.doe  to 
him  for  services  in  a  suit  secured  to  him  out  of 
the  judgment  or  recovery  in  that  particular  suit, 
the  attorney,  to  tbe  extent  of  snch  services,  be- 
ing regarded  as  an  equitable  assignee  of  the 
judgment.  It  is  based  on  the  natural  equity 
that  the  plaintiff  should  not  be  allowed  to  ap- 
propriate tiie  whole  of  a  judgment  in  his  favor 
without  paying  thereout  for  the  services  of  his 
attorney  in  obtaining  such  judgment.  It  is  an 
ezceptioQ  to  the  general  rule  \n.  that  it  lacks  the 
element  of  possession  which  is  essential  to  ordi- 
nary licQs,  and  for  this  reason  such  lien,  strict- 
ly speaking,  did  not  exist  at  common  law.  In 
fact  the  use  of  the  term  'lien'  in  this  connection 
has  been  criticised  as  Inaccurate,  and  the  right 
of  the  attorney  has  been  said  to  be  merely  a 
claim  to  the  equitable  interference  of  the  court. 
Tbe  existence  of  the  lien  was,  however,  recog- 
nized in  several  early  English  cases,  and  it  now 
exists  In  most  jurisdictions  either  by  statute  or 
by  virtue  of  judicial  decision.  In  some  juris- 
dictions, however,  the  charging  lien  is  not  ree- 
ognized.** 

"386.  h.  Oaui9  of  Action,  CountenOaim,  etc. 
— (1)  In  General.  In  the  absence  of  some  statu- 
tory provision,  an  attorney  has  no  lien  upon  the 
naked  cause  of  action  of  his  client  By  statute, 
however,  in  some  jurisdictions,  an  attorney  has 
a  Hen  upon  his  client's  cause  en  Action,  claim,  or 
oouDterclaim,  which  attaches  to  a  verdict,  re- 
port, decision,  judgment,  or  final  order  in  his 
client's  favor,  and  the  proceeds  thereof.  The  ex- 
istence of  any  snch  lien  depends  upon  the  attor- 
ney's author!^  to  be^  the  suit.  Ttie  ^ect  of 
snch  a  provision  as  to  an  attorney  for  a  plain- 
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tiff,  is:  (1)  That  be  has  a  lien  from  tbe  com- 
mencement of  an  action  or  special  proceeding 
opon  his  client's  caase  of  action  or  daim;  ana 
(2)  that  such  lien  attaches  to  the  verdict,  report, 
4ecisioQ,  judgment,  or  final  order  in  bla  client's 
favor.  As  to  an  attorney  for  a  defendant,  the 
effect  of  such  a  provision  is:  (1)  That  he  has  a 
lien  from  tbe  time  of  the  service  of  an  answer 
containing  a  counterclaim,  upon  bis  client's 
counterclaim;  (2)  that  such  lien  attaches  to  the 
verdict,  report,  decision,  judgment,  or  final  order 
in  his  client's  favor.  To  give  rise  to  a  lien  the 
counterclaim  must  result  in  an  affirmative  judg- 
ment for  defendant,  where  no  affirmative  relief 
is  claimed  no  lien  exists,  except  as  to  a  judg- 
ment for  coats.  Such  a  statute  does  not  pur- 
port to  give  a  general  lien  upon  all  moneys  he- 
longing  to  the  dient.  Being  conferred  Qpon  the 
cause  of  action,  it  is  not  lost  by  a  settlement  of 
audi  cause  of  action.  It  attaches  to  the  pro- 
ceeds of  such  action,  although  the  action  never 
reaches  a  verdict,  report,  decision,  or  judgment 
Bat  where  there  is  no  cause  of  action,  claim,  or 
counterclaim  involved  the  lien  doea  not  attach." 

Arkansas  has  a  statute  somewbat  slmilaE 
to  that  of  Oklahoma,  and  In  case  of  Hershy 
V.  Duval,  47  Ark.  86,  14  S.  W.  469,  the  court 
lays  dovrn  this  rule,  and  holds  that  the  lien 
Is  limited  to  cases  where  there  has  been  an 
actual  recovery  and  cannot  extend  to  pro- 
fessional services  which  merely  protect  an 
existing  title  or  right  of  property.  It  seems 
by  the  Oklahoma  statute  that  the  attorney 
only  has  Uen  upon  his  client's  cause  of  action 
or  counterclaim  which  attaches  to  any  ver- 
dict, report,  decision,  findings,  or  Judgment 
In  his  client's  favor,  and  the  proceeds  thereof 
wherever  found.  It  seems  to  indicate  that 
in  order  for  the  Hen  to  become  etTective  that 
there  must  be  afflrmattve  relief  In  favor  of 
bis  client,  and  that  any  services  which  he 
may  render  that  merely  protect  his  client  in 
the  possession  and  right  to  his  -property  are 
not  covered  by  tbe  attorney's  Uen  law.  In 
other  words,  that  the  attorney  has  no  Uen 
upon  tbe  res  of  the  action,  but  only  upon  any 
affirmative  judgment  rendered  In  6ls  client's 
favor.  This  being  true,  we  arc  of  the  opinion 
that,  inasmuch  as  the  Uen  of  plaintiffs  could 
not  and  did  not  attach  to  the  res  of  this  ac- 
tion, it  could  not  have  been  enforced  as 
against  tbe  Elliotts,  except  for  tbe  fact  that 
they  had  accepted  benefits  under  tbe  judg- 
ihent  declaring  and  fixing  tbe  Uen,  and  ac- 
quiesced therein,  and  therefore  could  not  as 
between  the  plaintiffs  and  the  bank  affect 
tbe  validity  of  the  bank's  mortgage,  and 
would  not  therefore  be  paramount  and  su- 
perior to  the  same;  but  that  It  would  be, 
under  tbe  status  of  this  case,  a  valid  and  sub- 
sisting Uen  against  Elliotts,  subject  to  the 
Interest  of  the  bank  as  evidenced  by  their 
mortgage. 

It  Is  therefore  ordered  that  said  Judgment 
as  to  the  plaintlflT  in  error  tbe  bank  be  re- 
versed, and  that  tbe  court  below  modify  said 
decree  awarding  plaintiff's  lien  on  the  prop- 
erty In  controversy  subject  to  tbe  mortgage 
of  tbe  bank,  and  it  Is  so  ordered. 

PGR  CURIAM.    Adopted  in  whole. 
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PRIEST  V.  QUINTON.   (No.  8478.) 

(Supreme  Court  of  Oklahoma.    March  6,  1918. 
Rehearing  Denied  April  16, 

fSvllalnu  by  the  Oourt.) 

1.  Appbai,  and  Eebob  «=>966(1)  — Contimd- 
ANCE  ®=»7— Discretion  of  Trial  Coobt. 

Tbe  granting  or  refusing  of  a  continuance 
rests  within  the  sound  discretion  of  the  trial 
court,  and  unless  it  is  made  to  appear  that  such 
discretion  has  been  abused,  the  refusal  of  a 
continuance  does  not  constitute  revermble  error. 

2.  Appeal  and  Ebeob  •a>lTl(8)— Vabianoe 
—Waiver— Review. 

Where  the  defense  to  an  action  on  a  promis- 
sory note  is  that  the  defendant  made  paymmt 
to  a  person  as  agent  of  the  plaintiff,  and  where 
the  defendant  introduced  evidence  for  the  pur- 
pose of  proving  such  agency,  and  tbe  case  is 
tried  as  though  the  agency  was  in  issue,  the  de- 
fendant will  not  be  permitted  to  urge  for  the 
first  time  in  this  court  that  the  agency  was  ad- 
mitted by  the  pleadings,  but  the  point  will  be 
considered  as  waived: 

Error  from  the  District  Court,  Seqnoyab 
Ootmty ;  John  H.  Pltchford,  Judge. 

Action  by  Lucy  Qulnton  against  John  F. 
Priest  Defendant's  motion  for  continuance 
denied,  and  verdict  instructed  for  plaintiff, 
and  defendant  brings  error.  Affirmed. 

McCombs  ft  MeCotnbs,  of  SalUsaw,  for 
plaintiff  in  error.  T.  F.  Sbactcelford,  of  SalU- 
saw, for  defendant  In  error. 

RAINBT,  J.  Tbe  parties  to  this  action  will 
be  designated  as  tbey  appeared  In  fbe  district 
court.  The  action  was  commenced  In  a  Jus- 
tice of  the  peace  court  of  Sequoyah  county, 
by  Lucy  Quilnton,  to  recover  a  Judgment 
against  tbe  defendant,  John  F.  Priest,  upon 
a  promissory  note  In  the  sum  of  $100.  An- 
swering tbe  plalntlfTs  bUI  of  particulars,  the 
defendant  admitted  the  ezecntl<m  ot  the  note, 
and  as  a  defense  thereto  attempted  to  plead 
paym^t  by  tbe  fbllowlng  allegaUona: 

"Farther  anawering,  defendant  states  the  facts 
to  be:  That  Dave  Quinton.  the  husband  of  this 
plaintiff,  came  to  him  and  they  entered  into  a 
aeries  of  transactions,  in  which  this  defendant 
paid  Dave  Quinton,  as  the  agent  of  the  plain- 
tiff Lucy  Quinton,  the  following  sums,  to  be 
credited  and  appUed  on  these  notes,  to  wit: 
One  horse,  value  $125;  note  on  Geo.  Faulkner, 
value  $167.60;  cash,  value  $135;  hay,  value 
$98;  saddle,  value  $20;  cash,  value  $51;  corn, 
valne  $2(^-total,  $618.  That  Dave  Quinton, 
acting  as  such  agent,  agreed  and  promised  to 
pay  this  indebtedness  out  of  the  above-stated 
payments,  and  also  promised  to  bring  the  notes 
in  qnestion  to  town,  mark  them  paid,  and  turn 
them  back  to  this  defendant" 

To  this  answer  plaintiff  filed  a  r^ly,  deny- 
ing that  Dave  Quinton  was  her  agent,  or  that 
tbe  defradant  had  paid  tbe  said  Dave  Quin- 
ton "any  money,  or  deUvered  to  him  any 
horse,  saddle,  note  on  George  Faulkner,  hay, 
or  com  or  anything  else  to  be  applied  in 
payment  of  his  said  note  to  this  plaintilT.** 
On  the  same  day  tbe  Instant  action  was  filed, 
the  plaintiff  filed  in  the  same  court  another 
actitm  against  tbe  defendant,  John  F.  Priest, 
wherein  she  sought  to  recover  on  a  note  In 
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the  smn  of  $200.  As  stated  In  tbs  briefs 
and  as  appears  from  the  record,  the  defense 
In  that  action  was  the  same  as  In  this  action. 
The  plaintiff  recovered  Judgment  in  both 
actions  in  the  Justice  of  the  peace  court,  and 
the  cases  were  appealed  to  the  district  court 
of  Sequoyah  county.  There  the  case  involring 
'  the  $200  note  was  first  called  for  trial,  and 
•  the  defendant  secured  a  c<mtinuance  of  that 
cause  on  account  of  the  absence  of  one  George 
Faulkner,  by  wh<Hn  it  was  alleged  In  his  mo- 
tion for  ccmtlnuance  defendant  expected  to 
prove  that  George  Faulkner  had  executed  his 
note  to  the  defendant,  John  F.  Priest,  In  the 
smn  of  $155,  and  that  he  (the  defendant)  had 
transferred  said  note  to  Dave  Qulnton,  as 
agent  of  Lucy  Qulnton.  in  part  payment  of 
the  indebtedness  sued  on,  and  that  later  the 
said  George  Faulkner  paid  in  full  to  Dave 
Qulnton  the  amount  due  on  the  $156  note, 
and  that  by  reason  thertef  defendant  Priest 
should  hare  credit  for  said  amount  and  In- 
terest The  case  involving  the  $200  note,  and 
in  which  the  continuance  }faa  granted,  was 
Na  168a  in  the  district  conit,  and  the  Instant 
action  was  No.  16S4.  When  the  case  at  bar 
was  called  for  trial  counsel  tor  defendant,  in 
open  court,  made  this  statement,  "Now  we 
make  the  same  motion  for  a  continuance  as 
we  did  in  1683,"  and  immediately  filed  a  copy 
of  the  motion  for  conHnnance  already  filed  in 
case  Na  16S3.  nie  court  overruled  the  mo- 
tion, cm  the  ground  that  defendant  bad  plead- 
ed the  $155  payment  as  a  credit  in  canse  No. 
1683 ;  ttiat  the  continuance  had  be^  granted 
In  that  case,  in  order  that  the  defendant 
might  have  the  benefit  of  the  absent  witness' 
testimony;  and  that  defendant  was  not  en- 
titled to  the  credit  in  both  actions.  We  do 
not  believe  that  this  was  an  abuse  of  discre- 
tion on  the  part  of  the  court,  but  In  adrlitlon 
thereto  we  have  «amined  the  motion  for  con- 
tinuance and  are  of  the  opinion  that  the  mo- 
tion does  not  comply  with  the  provisions  of 
section  5015,  Rev.  Laws  of  Oklahoma  of  1910, 
In  that  It  fails  to  give  the  place  of  residence 
of  the  said  George  Faulkner,  or  the  probabil- 
ity of  procuring  his  testimony  within  a  rea- 
sonable time.  For  aught  that  apx)ears  from 
the  motion  for  the  continuance,  the  witness 
Faulkner  may  have  been  a  resident  of  another 
county  than  the  one  In  which  the  action  was 
pending.  In  which  event  it  would  have  been 
the  duty  of  the  defendant  to  have  taken  his 
deposition. 

The  motion  for  continuance  also  alleged 
that  one  Tom  T&ague  was  a  material  witness 
in  said  cause,  but  it  was  further  disclosed 
therein  that  the  said  witness  was  a  nonresi- 
dent of  Oklahoma,  residing  in  Ft  Smith, 
Ark.,  although  It  was  alleged  that  said  wit- 
ness bad  agreed  to  be  present  at  the  trial. 
Of  course,  defendant  relied  upon  his  promise 
at  his  peril,  and  this  would  not  be  a  snffl- 
cient  ground  for  a  continuance. 

[1]  This  court  has  often  held  that  the 
granting  or  refusing  of  a  continuance  rests 
within  the  sound  discretion  of  the  trial 


court  and  diat  unless  It  Is  made  to  appear 
that  such  discretion  has  been  abused,  the  re- 
fusal of  a  continuance  does  not  constitute 
reversible  error.  Kennedy  v.  FnlUam,  158 
Pac.  1140 :  Sdiafer  et  aL  v.  Lee.  166  Pac.  94 : 
Daugherty  et  al.  v.  Feland.  157  Pac  1144; 
Jones  T.  Th<»npson  et  aL,  154  Pac.  1139; 
Elliott  V.  Ooggswell,  155  Pac.  1146;  Comandie 
Merc.  Co,  v.  Waymlre,  155  Pac  542;  N.  S. 
Sherman  Machine  ft  Inm  Works  v.  D. 
Cole  Mfg.  Ca.  161  Pac.  1181;  Walton  Een- 
namer.  39  Okla.  629. 136  Pac.  584. 

[2]  After  the  motlim  for  continuance  was 
overruled  trial  was  had  to  a  Jury,  at  the  orai- 
cluslon  of  whitdi  the  court  instructed  a  ver- 
dict for  the  plaintiff.  The  execution  of  the 
note  being  admitted,  the  defendant  attempted 
to  prove  payment  made  by  Urn  to  Dave  Quln- 
ton, and  that  Dave  Qulnton  was  the  agent 
of  the  plaintiff,  Lucy  Qulnton.  nie  trial 
court  was  of  the  (vinicai  that  the  erldotce- 
was  Insufficient  to  prove  the  agency  all^d 
and  attempted  to  be  established.  We  have 
examined  the  evidence  and  are  of  the  opinion 
that  the  trial  court  did  not  err  in  holding  the 
evidence  Insufficient  to  prove  the  agency,, 
for  the  reason  that  there  is  not  any  evidence 
tending  to  prove  that  Lucy  Qulnton  ever  an- 
thorized  Dare  Qulnton  to  act  for  her  in  any 
transaction  with  the  defendant 

But  it  Is  contended  that  it  was  unnecessary 
to  prove  the  agency  in  this  case,  for  the  rea- 
scm  that  it  was  admitted  In  the  pleadings. 
The  plaintiff  filed  an  unverified  r^ly,  denyli^ 
the  agency  alleged  In  the  d^endant's  ajisvnr. 
Assuming,  without  deciding,  that  the  SiUe- 
gations  in  defendant's  answer  are  rofflctent 
to  plead  that  Dave  Qulnton  was  the  agent  of 
Uicy  Qulnton,  we  do  not  think  the  defendant 
is  in  a  positi<m  to  raise  the  question  here  for 
the  reason  that  he  voluntarily  assumed  the 
burden  of  "proof  under  the  Issues.  Immediate- 
ly upon  Impaneling  the  jury,  counsel  tor  d&> 
fendant.  In  open  court,  said: 

"I  believe  under  the  pleadings  the  burden 

would  be  on  the  defendant.  He  pleads  payment 
We  adroit  the  execution  of  the  note  and  plead 
payment  and  the  burden  as  I  take  it  shifts  to 

us. 

"The  Court;  Well,  you  are  probably  correct" 
The  defendant  proceeded  to  try  the  case 
upon  the  theory  that  the  burden  of  proving 
agency  and  payment  was  upon  him.  and  of- 
fered evidence  In  support  thereof,  and  we  do 
not  think,  he  should  be  permitted  to  urge  In 
this  court  for  the  first  time  that  the  agency 
was  admitted  by  the  pleadings.  T^e  cases  of 
Kaufman  v.  Bolsmler  et  al.,  25  Okl.  262,  105 
Pac.  326,  Hoopes  v.  Buford  &  George  Imple- 
ment Co.,  46  Kan.  549,  26  Pac.  34,  Warner 
V.  Warner,  11  Kan.  121,  and  Johnson  v.  J.  J. 
Douglass  Co.,  8  Okl.  694,  58  Pac.  743,  seem 
to  be  in  point  In  the  last-named  case  It  was 
held  that  although  the  all^tlcm  of  the  ex- 
istence of  a  partnership,  made  in  the  plead- 
ings of  a  case,  was  admitted,  unless  the  same 
was  denied  under  oath  by  the  <H>poslte  party, 
his  agent  or  attorney,  where  the  parties  pro- 
ceeded  to  trial  and  without  objection  evi- 
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dence  was  introduced  by  the  plaintiff  tending 
to  prove  the  partnership,  and  contrary  evi- 
dence by  the  defendant,  and  the  case  was 
tried  as  though  the  partnership  was  in  issue, 
the  Supreme  Court  wonld  treat  the  point  as 
waived. 

Finding  no  error  in  the  record,  the  Judg- 
ment of  the  trial  court  is  aflarmed.  All  the 
Justices  concur. 


BELL  T.  NORTHROP-BELL  OIL  &  GAS 
CO.  «t  al   (No.  8829.) 
(Supreme  Court  of  Oklahonia.   April  2,  1918.) 

(SylJabua  by  the  Court.) 

1,  corpobations  -s^ist— contbaot  between 
Stockholdebs— Liability  op  Cobpobation. 

A  contract  between  certain  stockholders  ot 
a  corporation,  to  which  the  corporation  is  not 
a  party,  does  not  bind  the  corporation,  and  no 
demand  can  arise  oat  of  such  con^et  against 
the  corporation. 

2.  COBPORATIONB  ^S>614(6)— BCCEIVBBBHI^- 

PrrmoN— DEHiwtBB  to  XIvidehoe. 
The  evidence  of  the  plaintiff  examined,  and 
held  insufficient  to  auatain  the  allegations  of 
plaintifE's  petition,  and  that  the  court  properly 
sustained  the  demurrer  thereto. 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  District  Court,  Tulsa  County; 
Conn  Linn,  Judge. 

Action  by  Thomas  A.  Bell  against  the 
Northrc^-Bell  Oil  &  Gas  Company  and  oth- 
ers. Demurrer  to  plaintlfTs  evidence  sus- 
tained, and  Judgment  rendered  for  d^end- 
anta,  and  plaintift  brings  orror.  Affirmed. 

H.  B.  Martin  and  B.  A.  Beynolds,  both  of 
Tulsa,  for  plaintiff  In  error.  West,  6bennan, 
Davldsrai  &  Hoore,  of  Tnlsa^  for  defendants 
In  errw. 

PBYOB,  C  TUs  action  was  commenced 
by  the  plalntUF  in  error.  Thomas  A.  Bell, 
against  the  Nortbn^vBell  Oil  &  Gas  Com- 
pany, a-  corporation,  Mary  S.  Northrop  and 
Murray  S.  Northrop,  astclng  that  the  defend- 
ants be  restrained  from  disposing  of  the  prop-' 
erty  belonging  to  the  Northrop-Bell  Oil  & 
Gas  Company ;  that  a  receive  be  appointed 
to  take  diarge  of  the  assets  and  effects  of  the 
said  corporation;  that  a  Judgment  be  ren- 
dered dissolving  the  corporation,  winding  up 
ail  Its  affairs,  its  debts  be  paid,  and  the  prop- 
erty distributed  among  the  shareholders. 

The  petition  of  plaintiff  states  In  substance 
that  the  capital  stock  of  the  corporation  Is 
$10,000  divided  into  100  shares  of  the  par 
value  of  $100  each;  that  Mary  S,  Northrop 
Is  the  owner  of  98  shares  of  the  capital  stock 
of  the  corporation,  and  that  the  plaintiff 
and  Murray  S.  Northrop  are  the  owners  of 
one  share  each;  that  the  assets  of  the  cor- 
poration consist  of  oU  propery  in  Tulsa  coun- 
ty producing  oil,  which  cost  the  sum  of  $35,- 
000;  that  the  $35/XK>  paid  for  said  proper- 
ty was  advanced  by  Mary  fi.  Northrop ;  that 
on  about  the  19th  day  of  AprU,  1916,  thel 


plaintiff  and  the  defendants  Mary  3.  North- 
rop and  Murray  S.  Northrop  entered  Into 
a  contract  whereby  it  was  agreed  that  out 
of  the  profits  and  earnings  of  the  corporation, 
defendant  Mary  S.  Northrop  should  be  reim- 
bursed the  $35,000  advanced  by  her  to  said 
corporation  for  the  purchase  of  the  above- 
described  proper^ ;  and  when  the  said  Mary 
S.  Northrop  was  so  reimbursed,  that  In  con- 
sideration of  the  services  rendered  and  to  be 
rendered  by  the  jdaintlfl  Thomas  A.  Bell  and 
Murray  8.  Northrop,  she  should  deliver  to 
them  24  shares  each  of  such  capital  stock; 
or  in  tile  event  that  said  ptojfettj  should  be 
sold,  after  reimbursing  Mary  S.  Northrop  for 
the  $30,000  advanced,  the  balance  of  the  pro- 
ceeds eihould  be  divided  between  the  parties, 
S2  per  cCTt.  to  iMary  6.  Northrop,  and  24 
per  cent  each  to  Tlunnas  A.  and  Mur- 
ray 3.  Northrop. 

Plaintiff  alleges  that  the  defendants  Mary 
S.  Northrop  and  Murray  8.  Nortlirop  are  at- 
tempting to  convey  said  property  by  deed  of 
conveyance  with  intent  to  defeat  the  rights 
of  the  plaintiff,  and  are  attempting  to  dis- 
solve said  corporation  for  the  purpose  of  de- 
frauding plaintiff  and  destroying  his  interest 
In  the  profits  of  said  corporation.  Plaintiff 
prays  that  the  defendants  and  their  agents 
be  temporarily  enjoined  from  executing  any 
conveyance  or  assignment  of  the  property  of 
the  Northrop-Bell  Oil  &  Gas  Company,  and 
upon  trial  be  permanently  enjoined ;  that  a 
receiver  be  appointed  to  take  ctiarge  of  the 
property  and  effects  of  said  compnny;  that 
said  corporation  be  dissolved,  and  the  debts 
of  said  company  discharged,  and  the  proper- 
ty distributed  among  the  shareholders  ac- 
cording to  their  Interests.  At  the  conclusion 
of  the  plaintlfTs  evidence  the  defendants  In- 
terposed a  demurrer  thereto,  which  was  sus- 
tained by  the  trial  court,  and  Judgment  ren- 
dered for  the  defendants  denying  the  relief 
sought  by  the  plaintiff. 

[1,2]  The  <Hily  question  tor  determination 
on  appeal  is  whether  ot  not  thtf  court  prop- 
erly sustained  the  demnrrtt  of  the  defend- 
ants to  the  evidence  of  the  plalntifl.  What> 
ever  claim  or  right  the  plaintiff  has  and 
attempts  to  establish  is  his  claim  or  right 
undo:  and  by  virtue  of  the  contract  set  out  in 
the  plaintiff's  petition.  The  defendant  cor- 
poration Is  not  a  party  to  said  contract,  and 
no  liability  or  canse  of  action  could  arise 
against  the  corporation  In  favor  of  plaintiff 
by  reason  of  said  contract,  or  by  reason  of  the 
breach  of  same.  The  violation  of  plaintiff's 
rights  under  said  contract  could  not  operate 
as  grounds  for  the  appointment  of  a  receiver 
for  said  company,  or  for  enjoining  the  compa- 
ny from  taking  whatever  action  It  might  see 
fit  in  regard  to  Its  property ;  neither  could  it 
be  a  ground  for  the  distribution  of  the  prop- 
erty and  assets  of  the  company.  Whatever 
rights  tlie  plaintiff  may  have  under  said  oon- 
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tract  are  rights  tliat  are  enforceable  against 
the  defeadants  Mary  S.  Northrop  and  Mur- 
ray S.  Northrop  personally.  There  la  not  an 
attempt  to  establish  any  claim  against  them 
personally. 

The  trial  court  committed  no  error  In  sus- 
taining the  demurrer  to  the  evidence. 
Wherefore  the  Judgment  of  the  trial  court 
should  be  affirmed. 

FEB  G0BIAM.    Ad<qDted  In  Whole^ 


In  re  NOBTHROP-BELL  OIL  &  GAS  00. 

(No.  8830.) 

(Supreme  Court  of  Oklahoma.   April  2,  1018.) 

(SyUaJnu      the  Court.) 

1.  CoBPOBiTioKS   ^187  —  CoirTBAcr  Be- 
tween Stockhoi-dees— Effbct. 

A  contract  between  certain  stockholders  of 
a  corporation  to  which  the  corporation  is  not 
a  party  does  not  bind  the  coiporation,  and  no 
demand  can  arise  oat  of  such  contract  against 
the  corporation. 

2.  COBPOBATIOKS  *S»610(1)  —  DlBBOLUTIOK — 

Evidence.  ,  , 

The  evidence  In  this  cause  examined,  and 
held,,  sufficient  to  sastain  the  judgment  of  the 
trial  court. 

Ccumissioners*  Opinion,  Dlrlslra  No.  Z. 
Appeal  fnmi  District  Court,  Tulsa  County; 
Conn  Unn,  Judge. 

Application  for  the  dissolution  of  the  Nor- 
throp-Bell  Oil  &  Gas  Company,  with  objection 
by  Thomas  A.  Bell,  a  shareholder.  Objec- 
tion overruled,  and  corporation  dissolved,  and 
Bell  appeals.  Affirmed. 

H.  B.  Martin  and  B,  A.  Beynolda,  both  of 
Tnlsa,  for  appcfllant  West,  Sherman,  David- 
son ie  Moore,  of  Tolaa,  for  appellee. 

PRTOB,  a  This  appeal  arose  out  of  an 
aiH>llcation  made  on  tlie  30th  day  of  March, 
1815,  for  the  dissolution  of  the  Northroc^BeU 
Oil  &  Gas  Company,  and  the  objection  to  the 
dissolution  of  said  company  made  by  Thom- 
as A.  Bell,  a  shareholder  In  the  company.  The 
appUcatlon  states  that  at  a  regular  meeting 
of  aQ  of  the  stockholders  of  the  company  on 
the  2d  day  of  March,  1916,  a  resedutlon  was 
passed  by  a  two-thirds  vote  of  the  stock- 
holders to  dissolve  said  company.  There- 
upon notice  was  given  of  the  appllcatiCKi  and 
hearing  thereon.  There  Is  no  objection  made 
as  to  the  regularity  of  the  proceedings  for 
the  dissolution  of  said  corporation. 

Thomas  A.  Bell  filed  his  objection,  stating 
that  he  is  a  stockholder,  and  has  a  claim 
against  the  said  company,  and  objects  to 
the  dissolution  of  the  corporation  on  the 
ground  that  It  would  be  In  violation  of  his 
rights.  The  claim  of  Thomas  A.  Belil  Is  based 
upon  a  contract  entered  Into  between  Thomas 
A.  Bell,  Mary  S.  Northrop,  and  Murray  S. 
Northrop.  The  contract  provided  In  rffect 
that  whereas  Mary  S.  Northrop  had  advanced 
the  company  $35,000  with  which  It  had  pnr- 
diased  certain  oll-prodndng  pn^erty  in 


Tulsa  county,  and  that  Thomas  A.  Bell  and 
Murray  8.  Northrop  had  agreed  to  bear  the 
burden  of  the  care,  managemmt,  and  control 
of  said  property,  that  the  Northrop-Bell  Oil 
&  Gas  Company  should  repay  the  said  sum 
of  $35,000  to  the  said  Mary  S.  Northr<^.  ad- 
vanced by  her  in  the  purrfiase  of  said  prop- 
erty, and  that  when  said  sum  was  repaid  to 
her  she  should  immediately  deliver  to  the 
said  Thomas  A.  BeU  and  Murray  S.  North- 
rop 23  shares  each  of  the  capital  sto<^  of 
said  Northrop-Bell  Oil  ft  Gas  Company,  or 
In  the  ev&xt  the  property  of  said  corporation 
was  sold,  that  out  of  the  proceeds  she  should 
be  paid  the  $85,000  advanced  by  her,  and  the 
remainder.  If  any,  should  be  divided  between 
tlie  three  parties  In  the  proportion  of  per 
cent  to  Hary'  S.  Nwthnq>  and  24  per  coit 
to  eadi  Thomas  A.  Bell  and  Murray  S.  North- 
rop. The  capital  stock  of  the  corporation 
was  $10,000.  divided  Into  100  shares  of  tbe 
value  of  $100  each.  Mary  S.  Northrop  beld 
98  duues  of  the  stock,  and  Murray  S.  North- 
rop and  Thomas  A  BeU  hdd  oub  Share 
each. 

The  trial  oonrt  overnded  the  objections  of 
B^,  and  rmdered  Judgment  dissolrinc  said 
corporation.    BdJ  appeals. 

[1]  Whatever  right  or  claim  the  plaintiff 
attempted  to  establish  in  the  trial  of  this 
cause  arises  out  of  and  by  virtue  of  flie  con- 
tract above  referred  to.  This  contract  Is 
between  Thomas  A.  Bell,  Murray  S.  North- 
rop, and  Mary  S.  Northrop,  and  the  corpo- 
ration is  not  a  party  thereto,  and  no  demand 
or  claim  could  arise  by  virtue  of  the  contract 
against  such  corporation  which  would  pre- 
vemt  the  dissolution  of  said  corporation. 

[2]  Cause  No.  8829,  Thomas  A  BeU  v.  Nor^ 
throp-Bell  Oil  &  Gas  Co.,  171  Pac.  1115,  a  cor- 
poration, Mary  S.  Northrop  and  Murray 
S.  Northrop,  was  an  action  in  the  trial  court 
whereby  Thomas  A  Bell  attempted  to  estab- 
lish a  demand  against  said  corporation  in- 
volving the  same  contentions  as  to  his  rights 
as  he  seeks  to  establish  in  this  cause.  This 
cause  and  cause  Na  8829  were  tried  together 
In  the  trial  court  In  that  case  the  trial 
court  held  In  effect  that  the  plalntUT  had  no 
demand  against  said  company,  and  refused 
to  dissolve  the  corporation,  and  this  court 
affirms  that  judgment  In  this  case  the  trial 
court  held  that  the  evidence  of  Thomas  A. 
BeU  \n  support  of  his  objection  to  the  dis- 
solution of  said  corporation  was  insufficient 
to  establish  any  demand  or  claim  against  said 
corporation  such  as  would  prevent  the  dis- 
solution of  said  company. 

There  being  no  objection  to  the  dlssolutioii 
oif  tills  company  other  than  the  demand 
claimed  by  the  said  Thomas  A.  Bell,  wfaidi 
was  repudiated  in  the  other  action  ca  the 
same  evidence  that  was  produced  in  this 
action,  which  the  trial  court  and  this  court 
beld  insufficient  to  establish  any  cialm.  the 
judgment  of  the  trial  court  dissolving  the 
corporation  should  be  affirmed. 

FEB  CUBIAH.    Adopted  In  .whole. 
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ANDREWS  et  aL  t.  THATEB.  <^o.  8510.) 
(Supreme  Coart  of  Oklahoma.   April  2.  IMS.) 

(SyltabM  bv  the  Court.) 
t.  Vkhdob  and  Pvbchasbr  «=s>123— Bebcis- 

BIOK  or  CONTBACT— EQUITT  JuBIBDICTION. 
Where  an  action  is  In  the  main  for  the 
reaciasion  of  a  contract  for  the  purchase  of  real 
estate,  but  the  retorn  of  the  purchase  price  is 
also  prayed  for,  the  action  is  one  of  equitable 
cognisance,  the  controversy  hinging  upoo  the 
reaciBfdon  of  the  contract,  the  recovery  of  the 
purchase  price  being  a  mere  incident  thereto. 
2.  Appeal  and  Ebbob  «=>1175(7)— Review— 

FoBM  or  Action. 
When,  without  objectioa,  such  cause  is  tried 
to  a  jurv  as  a  suit  at  law,  and  a  general  Terdict 
retumea,  upon  which  judgment  is  rendered  by 
the  court,  this  court  on  appeal  will  consider  the 
whole  record  and  weigh  the  evidence,  and,  when 
the  judgment  of  the  court  is  clearly  against  the 
weight  of  the  evidence,  will  render,  or  cause  to 
be  rendered,  such  judgment  as  the  trial  coort 
Bbould  have  rendered. 

8.  Vendob  and  Pubchasbb  ^S9i23— Action 
TO  Rescind  CoNTBun^urriciENCT  or  Ev- 
idence. 

Evidence  examined,  and  held  that  the  judg- 
ment of  the  court  ia  dearly  against  the  weight 
of  the  evidence. 

C<niiiiil88ioneni'  Opinion,  Division  Mo.  1. 
Error  from  Dlatrlct  Oonit,  Oklahoma  Coiin< 
ty ;  Oeorge  O,  Crump,  Judge. 

Action  1^  Mabel  O^yer  againat  Oalvln  D. 
Andrews  and  Dora  3.  Andrews.  Judgment 
for  plaintiff,  and  defendants  bring  error. 
Reversed. 

S.  A.  Horton,  of  Oklahoma  City,  for  plain- 
tiffs in  error.  Ll  H.  Prlchard  and  Crawford 
D.  Bennett,  both  of  Oklahoma  City,  for  de- 
fendant in  error. 

RUMMONS,  C.  This  action  was  com- 
menced by  the  defendant  In  error  against  the 
plaintiffs  In  error,  Calvlo  D.  Andrews  and 
Dora  J.  Andrews,  to  rescind  a  contract  for 
the  purchase  of  certain  real  estate  In  Okla- 
homa county,  to  cancel  a  deed  from  plalDtfffs 
in  error  to  the  defendant  In  error,  and  to  re- 
cover the  purchase  price  paid  for  said  real 
estate  by  the  defendant  in  error,  because  of 
fraud.  Calrln  D.  Andrews  thereafter  died, 
and  the  cause  was  revived  against  Dora  J. 
Andrews  as  the  administratrix  of  his  estate. 
The  parties  will  be  referred  to  hereafter  as 
they  appeared  In  the  court  below. 

[1]  The  cause  was  tried  to  a  jury  as  an  ac- 
tion at  law,  and  among  the  errors  complained 
of  by  the  defendants  are  the  giving  and  re- 
fusing of  certain  instructions  to  the  Jury. 
It  is  contended  by  counsel  for  plaintiff  that 
this  action  was  one  of  equitable  cognizance, 
that  the  verdict  of  the  jury  was  merely  ad- 
visory to  tlie  courti  and  that  the  court  hav- 
ing adopted  the  verdict  of  the  jury  as  his 
findings  of  fact,  by  overruling  the  motion 
for  a  new  trial  and  rendering  judgment  on 
the  verdict,  the  cause  should  be  treated  as 
one  in  equity,  and  therefore  all  errors  that 
may  have  occurred  In  the  giving  or  refus- 


ing of  instructions  wonld  be  Immaterial  and 
without  prejudice. 

We  are  Inclined  to  agree  with  the  view  of 
counsel  for  plaintiff.  After  alleging  the  pur- 
chase by  plaintiff  of  the  real  estate  from  an 
agent  of  tlie  defendants,  and  the  false  and 
fraudulent  representations  alleged  to  have 
been  made  by  such  agent  to  induce  such  pur- 
chase, and  the  reliance  on  said  representa- 
tions by  plaintiff,  and  the  payment  of  the 
purchase  price  of  said  real  estate,  relying 
on  said  representations,  and  an  offer  to  re- 
convey  the  real  estate  to  the  defendants,  the 
petition  "prays  that  the  contract  of  purchase 
of  the  property  as  above  described  by  her 
(from  said  defendants)  be  rescinded,  that  the 
deed  to  the  property  herein  set  forth  be  can- 
celed, and  that  she  recover  judgment  of  and 
from  said  defendants  and  each  of  them  In 
the  sum  of  f 000,  with  Interest."  In  Howe  v. 
Martin,  23  Okl.  661,  102  Pac.  128.  138  Am. 
St.  Rep.  840,  this  court  says; 

"A  person  induced  by  false  and  fraudulent 
representations  to  purchase  or  exchange  for 
property  hds  three  r«nediea.  He  may,  first,  up- 
on discovery  of  the  fraud,  resdnd  the  contract 
absolutely,  and  sue  in  an  action  at  law,  and  re- 
cover the  consideration  parted  with  upon  the 
fraudulent  contract,  and  in  such  a  case  he  must 
restore,  or  offer  to  reatorfc  to  the  parties  aoed 
whatever  he  has  received  by  virtue  of  the  ctm- 
tract;  or,  second,  he  may  bring  an  action  in 
equity  to  rescind  the  contract,  and  in  such  a 
case  it  is  sufficient  for  plaintiff  to  restore,  or 
make  offer  In  his  petition  to  restore,  everything 
of  value  which  he  has  received  under  the  con- 
tract ;  or,  third,  he  may  affirm  the  contract,  re- 
tain that  which  he  has  received,  and  bring  an 
action  at  law  to  recover  the  damages  sustained 
by  reason  of  his  reUuice  upon  the  fraudulent 
representations." 

In  the  case  of  Moore  v.  Kelly,  167  Pac. 
81.  it  Is  said: 

"Where  the  action  in  the  main  is  one  for  re- 
scission, bnt  the  recovery  of  real  property,  the 
possession  of  which  was  obtained  under  said 
contract,  is  also  prayed  for,  it  is  not  error  to 
refuse  a  jury  trial  when  the  controv^v  hinges 
upon  the  rescission  of  the  contract,  and  the  re- 
covery of  po8sea^<m  is  a  mere  incddent  to  the 
main  action." 

The  petition  in  the  Instant  case  is  so  drawn 
that  It  evidently  ocmies  within  the  second  ot 
tlie  three  remedies  set  forth'  In  Howe  v.  Mar^ 
tin,  su^a.  and  is  an  action  in  equity  to  re- 
scind the  contract  and  restore  the  parties  to 
the  status  qno,  the  recovery  of  the  money 
paid  by  plaintiff  as  the  purchase  price  of  the 
real  estate  being  a  mere  Incident  to  the  re- 
scission of  the  contract,  which,  as  Is  said  In 
Moore  v.  Kelly  supra,  is  the  main  purpose  of 
the  action.  In  Carter  t.  Prairie  Oil  &  Gas 
Co.,  160  Pac.  319,  this  court  held  that,  where 
an  action  In  equity  was  treated  In  the  trial 
court  as  an  action  at  law  without  objection, 
and  tried  to  a  jury,  and  a  general  verdict  re- 
turned upon  which  Judgment  was  rendered  by 
the  court,  this  court  will,  on  appeal,  consider 
the  whole  record  and  weigh  the  evidence,  and 
render  or  cause  to  be  rendered  such  judgment 
as  the  trial  court  should  have  rendered.  Suc- 
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cess  Realty  Co.  t.  Trowbridge,  50  OU.  402. 
150  Pac.  898. 

[2,  3]  This  being  the  state  of  the  record.  It 
becomes  unDecessary  for  us  to  consider  errors 
assigned  in  the  giving  and  refusing  of  Instruc- 
tions, but  we  are  compelled  to  weigh  the  evi- 
dence In  order  to  determine  whether  or  not 
the  judgment  of  the  trial  court  Is  against  the 
weight  thereof.  The  evidence  shows  that  the 
defendant  Calvin  D.  Andrews  was  the  owner 
of  40  acres  of  land  adjacent  to  Oklahoma 
Ctly,  which  he  desired  to  plat  Into  town  lots 
and  place  upon  the  market ;  th^t  he  entered 
Into  a  written  contract  with  George  B.  Stone 
and  J.  W.  Ward,  which,  In  effect,  gave  Stone 
and  Ward,  In  consideration  of  the  expendi- 
ture of  $2,000  for  ptatthig,  Improving,  and 
grading  the  property,  which  was  known  as 
Morris  Ijawn  Addition  to  Oklahoma  City,  the 
exclusive  right  to  sell  the  lots  In  said  addi- 
tion within  a  period  of  three  years  from  Oc- 
tober 1,  1909,  the  date  of  the  CMitract;  the 
said  Stone  and  Ward  havtng  an  option  to 
purchase  the  entire  addition  at  any  time  dur- 
ing the  term  of  the  contract  for  $35,000  and 
interest,  and  said  Stone  and  Ward  were  to  re- 
tain as  their  compensation.  In  event  that  they 
did  not  avail  themselves  of  this  option,  all 
sums  received  on  the  sale  of  said  lots  In  said 
addition  In  excess  of  said  sum  of  |3S,000, 
Calvin  D.  Andrews  agreeing  to  convey  the 
lots  to  the  purchasers  thereof  up<xi  payment 
of  the  purchase  price,  the  minimum  of  which 
was  fixed  in  the  contract.  The  ctmtract  also 
provided  tor  the  sale  of  lots  upfm  partial  pay- 
ments, all  contracts  for  lots  8<M  to  be  the 
property  of  Calvin  D.  Andrews  until  the  full 
sum  of  $35,000  had  beoi  paid.  Tbeee  are  oth- 
er proTlsIons  In  the  contract  whidi  are  un- 
necrasary  to  be  noticed  In  this  opinira. 

The  plaintiff  testified  that  one  B.  O.  Glover, 
who  was  employed  in  the  real  estate  office  of 
G.  B.  Ston^  an>roached  her  in  the  year  1910. 
and  endeavored  to  sell  her  lots  31  and  82. 
blocb  6,  Morris  Lawn  Addition;  that  be  told 
her  that  said  lots  were  located  two  blocks 
west  of  St.  Mary's  Acad«ny ;  that  she  accom- 
panied Glover  to  look  at  these  lots;  that  he 
drove  her  to  a  point  <hi  the  prairie  two 
blocks  west  ot  St  Mary's  Academy,  and  al- 
most in  line  with  the  academy,  and  pointed 
out  to  her  the  lots  he  said  be  wanted  to  sell 
her;  that  these  lots  were  upon  high  and  level 
ground;  that  she  Informed  Glover  that  she 
relied  and  dep«ided  npon  hbn  as  to  the  loca- 
tion of  the  lots  as  well  as  the  title;  that  uiton 
her  return  borne  she  decided  to  purchase  the 
lots  she  had  seen  for  the  sum  of  $500;  'that 
she  gave  Glover  a  check  for  $150  as  the  Ini- 
tial payment  upon  the  purchase  price;  that  this 
occurred  July  21, 1910.  She  testifies  that  Glo- 
ver told  her  at  that  time  that  the  lots  belong- 
ed to  the  defendant  Calvin  D.  Andrews.  Plain- 
tiff paid  the  subsequent  Installments  of  the 
purchase  price,  as  they  fell  due,  to  G.  B, 
Stone  Realty  Company,  and  on  September  15, 
1011,  the  defendants  executed  and  delivered 


to  her  a  warranty  deed  for  the  two  lota. 
The  plaintiff  testified  that  she  did  not  dis- 
cover that  the  lots  conveyed  to  her  were  not 
the  lots  which  Glover  bad  shown  her  until 
over  three  years  after  she  made  the  purdiase; 
that  In  the  meantime  she  had  endeavored  to 
sell  the  lots,  and  on  the  occasion  when  she 
discovered  that  fraud  had  been  practiced  up- 
on her  she  had  shown  the  lots  which  Glover 
had  shown  her  to  a  man  who  bad  agreed  to 
buy  them,  and  she  submitted  to  blm  a  deed 
and  abstract  for  examination;  that  on  the 
next  day  he  returned  the  deed  and  abstract, 
and  informed  her  that  she  did  not  own  the 
lots  she  bad  shown  him,  and  refused  to  pro- 
ceed with  the  trade.  She  testified  that  she 
then  Immediately  made  Inqnlry,  and  discover- 
ed that  the  lots  conveyed  to  her  were  two 
blocks  north  of  the  ones  shown  her,  and  lying 
in  low  and  swampy  ground,  and  of  very  oauch 
less  value  than  the  lots  she  supposed  she  was 
buying.  She  testified  that  she  then  tendered 
a  quitclaim  deed  to  the  lots  to  the  defendant 
Calvin  D.  Andrews  and  demanded  a  return  of 
ber  money;  that  Andrews  referred  her  to 
G.  6.  Stone,  and  eventually  refused  to  make 
restoration.  Upon  cross-examination,  the  de- 
fendants having  pleaded  that  Glover  was  not 
their  agent  In  making  the  sale  to  plaintiff, 
but  that  he  was  the  agent  of  one  H.  Jacobson. 
who  held  a  contract  for  the  purchase  of  these 
lots  ui>on  installments,  uid  who  had  listed 
them  for  sale  with  the  G.  B.  Stone  Bealty 
Company,  the  plaintiff  testified,  upon  being 
shown  the  contract  for  the  purchase  of  these 
lots  held  by  Jacobstm  with  an  asslgnmmt 
thereon  to  her  by  Jacobson,  that  the  contract 
had  never  been  delivered  to  her  and  that  she 
had  never  seen  it  before.  She  said  when  she 
made  the  Initial  paymrat  die  received  only  a 
receipt  and  no  contract,  and  that  on  the  oUier 
payments  made  hiy  her  to  6.  B.  fittme  she 
only  received  receipts.  She  said  that  she  was 
never  told  that  the  property  had  been  boHA  to 
Jacobson  or  that  she  was  buying  his  contract, 
and  never  heard  of  Jacobson.  She  said,  bow- 
ever: 

"Q.  Did  he  give  you  any  contract?  A.  If 
be  did,  they  kept  it  down  at  the  office.  There 
was  some  sort  of  a  contract  they  kept  at  the 
office,  and  whenever  1  made  my  monthly  pay- 
ments tbey  would  receipt  me." 

Glover  testified  for  the  defendant  that  he 
sold  the  lots  to  the  plaintiff,  and  that  he 
showed  her  the  lots  descrtt>ed  In  her  deed; 
that  he  was  employed  by  G.  B.  Stone,  who 
had  the  sale  of  the  addition  In  hand ;  that  he 
was  familiar  with  the  locatlMi  of  the  lots  In 
the  addition,  and  that  the  lots  he  showed  the 
plaintiff  were  the  lots  he  offered  to  sell  her, 
and  which  were  subsequently  conveyed  to 
her;  that  the  lots  had  been  previously  sold 
to  Jacobson,  who  held  a  contract  for  a  deed ; 
that  he  thought  Jacobson  had  paid  $150  cm 
the  contract;  that  Jacobson  had  listed  the 
lots  with  the  G.  B.  Stone  Realty  Company  for 
sale;  that,  upon  the  purchase  by  the  plain- 
Uff,  Jacobson  executed  an  assignment  of  hla 
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contract  for  deed  to  the  plaintiff,  which  was 
d^vered  to  the  plaintiff;  that  out  of  the 
money  paid  by  plaintiff  on  the  first  Install- 
ment Jacobson  paid  him  a  commlsalon  for 
making  the  gale  to  plaintiff.  On  cross- 
examination  he  was  asked  ccmcemlng  his 
testimony  at  a  former  trial,  and,  while  he 
says  that  he  did  not  remember  making  the 
answers  that  were  suggested  to  him  by  the 
QoestlonB  on  cross-examination,  he  persisted 
in  his  testimony  that  the  assignment  from 
Jacobson  had  been  made  as  he  testified  to  in 
dilef. 

Miss  Lola  Mewkirk  tesUfled  fbr  the  de- 
fendants that  she  was  emi^f  ed  at  the  time 
of  the  transaction  by  G.  B.  Sbme;  that 
she  wrote  the  aa^gnment  on  the  back  of  the 
Jacobson  contract,  and  signed  the  name  of 
O.  B.  Stone  thereto,  and  that  she  bad  anthor- 
ity  to  so  sign,  and  thinks  that  she  gave  the 
contract  and  as^gnment  to  the  plaintiff,  and 
that  after  plaintiff  paid  the  purdiase  price 
in  full  the  contract  was  suVrendered  by  her 
and  she  received  her  deed;  that  Jacobson 
listed  the  lots  with  the  G.  B.  Stone  Bealty 
Oompany  for  sale,  and  that  wh»i  tiiey  were 
sold  to  plaintiff  they  were  sold  for  him.  On 
cross-examination  she  testified  that  she  had 
no  Independent  recollection  of  seeing  Jacob- 
scm  sign  the  assignment  or  when  it  was  made, 
except  as  it  anieared  from  the  writing;  that 
she  believed  that  the  ctmtract  was  delivered 
to  the  plaintiff,  because  It  was  her  nsual 
manner  of  doing  business,  and  that  she  had 
no  recollection  how  much  had  been  paid  on 
the  lots  by  Jacobson,  but  that  the  books  of 
O.  B.  Stone  would  show.  The  contract  with 
Jacobson  was  offered  in  evidence;  it  was 
executed  on  behalf  of  defendants  by  G.  B. 
Stone.  It  contained  an  agreement  to  convey 
to  Jacobson  the  lots  conveyed  to  plaintiff  In 
cmsideratlon  of  the  sum  of  (600,  $50  of 
which  was  paid  at  the  time  of  executing  the 
contract,  the  balance  to  be  paid  at  $25  per 
month,  with  interest  at  the  rate  of  8  per  cent, 
on  deferred  payments.  It  provided,  in  event 
of  detauU  being  made  by  Jacobson  to  make  or 
complete  any  payment  as  therein  stipulated, 
all  money  paid  by  him  should  be  forfeited 
as  liquidated  damages,  and  provided  that 
time  Is  the  essence  of  the  contract  This 
contract  was  entered  into  on  F^ruary  7, 
1910.  Indorsed  on  the  back  of  the  contract 
is  the  following; 

"Oklahoma  City,  Okla.,  July  21.  1910. 
"Por  value  received  I  hereby  assign  and  trans- 
fer to  Mrs.  J.  I>.  Thayer  all  my  right,  title  and 
Interest  to  the  within  and  foregoing  instrument, 
who  agrees  to  beep  m  all  payments  as  specified 
during  the  life  of  this  contract. 

"H.  Jacobson. 
"Consented  to  by  Calvin  D.  Andrews,  by  G. 

B.  Stone." 

The  plaintiff  was  corroborated  as  to  the 
representation  made  by  Glover  that  the  lots 
lay  west  of  St.  Mary's  Academy,  and  within 
two  blocks  thereof,  by  a  witness  who  heard 
the  conversation  between  the  plaintiff  and 
Glover  Immediately  b^re  he  took  the  plaln- 


I  tiff  to  see  the  lots.  TtiiB  Is  substantially  all 
I  the  material  testimony  bearing  upon  the  is- 
sues in  this  case. 

j    It  is  insistently  urged  by  counsel  for  de- 
I  fendants  that  the  Judgment  of  the  trial  court 
Is  against  the  weight  of  the  testimony  and  is 
;  unsupported  by  the  testimony;  that  the  evi- 
dence does  not  establish  the  agency  of  Glover 
for  the  defendants;  that  fraud  must  be  es- 
tablished by  testimony  clear  and  convincing; 
and  that  the  testimony  In  the  Instant  case 
does  not  so  establish  It.   On  the  other  hand, 
counsel  for  plaintiff  insist  that  defendants, 
having  received  the  fruits  of  the  transaction, 
ore  bound  by  any  representations  msde  by 
their  agent,  and  that,  this  being  an  equity 
case,  the  rules  that  In  equity  the  degree  oi 
I  proof  required  to  establish  fraud  Is  not  so 
!  great  as  in  an  action  at  law,  and  that  In 
I  equity  fraud  may  be  presumed  from  the  ctr- 
i  cnmstances  of  the  case,  apply. 

The  most  serious  question  that  confronts 
us  In  the  consideration  of  this  cause  is  not 
whether  the  evidence  Is  sufficient  to  support 
the  finding  of  the  trial  court  that  the  plain- 
tiff was  defrauded,  but  whether  the  evidence 
is  suflBcIent  to  support  the  finding  that  the 
party  making  the  alleged  fraudulent  repre- 
sentations, was  the  agent  of  the  defendants 
and  acting  for  them  in  the  transaction  In 
which  such  representations  were  made.  The 
record  In  this  case  does  not  contain  all  the 
testimony  that  might  have  been  presented  to 
elucidate  the  controverted  Issues  of  fact. 
However,  the  burden  was  upon  the  plaintiff 
to  make  out  her  case,  and  while  It  may  be 
admitted  that  fraud  may  In  an  equity  case 
be  presumed  from  the  circumstances  of  the 
case,  and  that  so  high  a  degree  of  proof 
thereof  as  is  nect'ssary  In  an  action  at  law  Is 
not  required,  yet  agency  cannot  he  presumed 
upon  any  lesser  degree  of  proof  In  equity 
than  at  law. 

JTie  only  evidenre  on  belialf  of  plaintiff 
that  Glover  was  acting  for  the  defenaants  In 
selling  these  lots  to  her  Is  the  undisputed 
fact  that  he  was  employed  in  the  office  of 
G.  B.  Stone,  who  was  duly  autiiorlzed  to 
make  sale  ct  the  lots  In  Morris  iMwn  Addi- 
tion, and  the  testimony  of  plaintiff  that  Glov- 
er told  her  that  the  defendant  Andrews  was 
the  owner  of  the  lots  in  question.  It  may  be 
udded  that  it  Is  undisputed  that  the  defend- 
ants received  the  sum  of  $500,  with  Interest  on 
deferred  payments,  for  these  lots,  oil  of  which, 
except  the  first  payment  of  $150,  at  least, 
was  paid  by  plaintiff.  On, the  otiber  hand, 
the  evidence  of  defendants  that  Jacobson 
held  a  contract  for  a  deed  to  these  lots  at 
the  time  they  were  purchased  by  plaintiff  is 
not  rebutted.  There  is  no  evidence  In  the 
record  that  Jacobson  was  in  default  in  tbe 
payments  due  upon  the  contract,  or  that  his 
contract  had  ever  been  forfeited.  While 
the  testimony  Is  In  conflict  as  to  whether 
the  purported  assignment  upon  the  back  of 
his  contract  was  ever  delivered  to  the  plaliF 
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tiff  or  that  she  had  any  knowledge  thereof, 
yet  It  is  clear  that  JacobsMi,  at  the  time 
these  lots  were  sold  to  plaintiff,  held  a  valid 
contract  of  aale  for  them.  The  aathority 
Clven  to  Olorer's  employe  to  sell  the  lots 
in  this  addition  must  evidently  have  ceased 
as  to  any  of  the  lots  upon  a  sale  thereof,  so 
that,  when  the  lots  in  question  were  sold  to 
Jacobson,  the  authtnity  of  StoiK  to  sell  these 
particular  lots  for  the  defendants  muat  have 
terminated,  at  least,  until  the  aale  to  3a.c6b- 
son  failed  in  completion,  or  for  any  reason 
the  contract  with  Jacobson  was  terminated. 

Obat  beinc  the  case,  it  seeois  dear  to  va 
that  the  weight  of  the  testimony  shows  tliat 
when  plaintiff  purchased  the  lots  Jacobson 
held  a  valid  contract  for  deed  to  them,  that 
he  had  listed  them  for  resale  with  the  O.  B. 
Stone  Realty  Company,  and  that  said  Realty 
Company  and  their  employe,  Glover,  were 
acting  for  Jacobson  in  making  the  sale.  As 
against  the  evidence  offered  by  defendants  to 
this  effect  we  have  only  the  testimony  of 
plaintiff  that  Glover  told  her  that  the  lots 
were  owned  by  the  defendants,  and  the  evi- 
dence that  defendants  received  the  balance 
of  the  purchase  money  from  the  plaintiff 
and  executed  to  her  a  deed  to  the  lots.  As 
to  the  testimony  of  the  plaintiff  that  Glover 
told  her  the  lots  were  owned  by  the  defend- 
ants, If  that  may  be  considered  as  amoonting 
to  a  statement  that  he  was  acting  for  defend- 
ants in  making  the  sale,  the  mle  is  elemen- 
tary that  agency  cannot  he  established  by 
declarations  of  the  agent  alone.  If  we  con- 
sider the  fact  that  defendants  received  the 
purchase  money  from  the  plaintiff,  and  the 
contention  la  made  that  they  ratified  the 
acts  of  GlovM  in  making  the  sale,  we  must,, 
in  the  absence  of  satisfactory  evidence  that 
Clover  was  acting  tor  them  In  selling  these 
lots  to  plaintiff,  find,  before  they  can  be  held 
to  have  ratifled  his  unauthorized  act,  that 
they  had  knowledge  of  wliat  had  been  douftJn 
the  premises,  and  the  record  la  entirely  silent 
as  to  any  knowledge  ot  this  transaction  on 
the  iiart  of  the  defendants. 

It  the  evidence  in  behalf  of  the  defendants 
be  true,  and  the  omtract  of  Jacobson  was 
assigned  to  plaintiff,  and  her  initial  payment 
used  to  return  to  Jacobson  the  mon^  paid 
by  him  on  the  contract,  the  receipt  by  de- 
fendants of  the  subsequent  Installments  of 
the  purchase  price  paid  by  plaintiff  would  be 
in  compliance  with  their  contract  with  Jacob- 
son  as  assigned  to  plaintiff,  and  would  give 
rise  to  no  liability  on  the  part  of  the  defend- 
ants for  any  misrepresentations  or  fraud 
practiced  in  behalf  of  Jacobson. 

The  execution  by  the  defendants  of  a  deed 
to  plaintiff  stands  in  the  same  position.  If 
plaintiff  was  the  assignee  of  Jacobson's  con- 
tract, upon  completing  the  payment  of  the 
purchase  price  she  was  entitled  to  a  deed, 
and  defendnnts  in  executing  a  deed 'to  ITer 


were  cmly  carrying  out  the  terms  of  this 
contract  with  Jacobson. 

The  record  shows  that  Jacobson  had  a 
contract  for  the  purchase  of  these  lots,  and, 
there  being  nothing  In  the  record  to  show 
that  the  aame  was  not  still  in  fall  force  and 
effect  at  the  time  that  plaintiff  negotiated  for 
the  purdiase  of  these  lots,  we  think  the  find- 
ing of  the  trial  court  that  Olover,  in  negoti- 
ating the  sale  of  Oiese  lots  to  plaintiff,  acted 
as  the  agent  of  the  defendants,  Is  against  the 
vdj^t  (tf  the  evld«ice,  and,  there  being  no 
evidence  of  circumstances  sufficient  to  sthoir 
any  ratiflcatlon  of  the  act  of  Glover  by  the 
defendants,  no  responslblUty  flierefor  can  be 
Imposed  upon  the  defmdanta. 

The  Judgment  of  tike  trial  court  shoold  be 
reversed. 

PEIR  CURIAM.   Adopted  In  whola 


nST  et  aL  V.'  LA  BATTE.    {No.  6975.) 
(Supreme  Ooart  of  Oklahoma.    April  2,  1918.) 

(SvUaltuM  by  the  Cowt.) 

X.  IMTOXICATIKO  LlQUOBB  «=9326— FOBEZON 
CORTBACT— I^OALITT— ENIOBCKUENT. 
A  contract  made  in  the  state  of  Colorado 
and  valid  in  that  state,  the  consideratioD  of 
which  was  the  transfer  of  a  saloon  ia  Colorado, 
induding  a  stock  of  intoxicating  liquors,  will 
be  enforced  by  the  courts  of  the  state  of  Ofcla- 
homa  when  uieir  jurisdiction  is  duly  invoked 
and  it  is  not  shown  that  auch  contract  contem- 
plated a  violaticoi  of  the  laws  of  Oklahoma, 
a  ConraAcra  «=3l4I(l)  —  Iixeoautt  —  Paa- 

SUUPTION  AKO  BVBDEN  OF  P&OOF. 
The  preaumptloD  ia  that  contracts,  on  their 
face  lawful  and  made  In  apparent  good  faith, 
are  valid,  and  a  party  to  sach  contracts  who 
seeks  to  avoid  liability  on  the  ground  of  bad 
faith  or  alleged  unlawful  nature  of  the  transac- 
doDS  involved  has  the  burden  of  alleging  and 
proving  the  necessary  facts  to  overcome  audi 
presumption. 

Commissioners'  Opinion,  Division  No^  1. 
Appeal  from  IHstrtct  Court,  Osage  County: 
B.  H.  Hudson,  Judge. 

Action  by  Julius  Fist  and  Emanuel  Fist, 
doing  business  under  the  firm  name  of  Jnllna 
Fist  ft  Co.,  against  Edna  La  Batte.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Reversed  and  remanded,  with  dlrectlona  to 
raider  Judgment  for  plalntifb. 

J.  U.  Worten  and  J.  W.  Arrington,  both 
of  Pawhuska,  for  plaintiffs  in  error.  Grin- 
stead  &  Scott,  both  of  Pawhuska,  for  defend- 
ant in  error. 

STE'WART,  C.  The  plaintiffs  commenced 
action  against  the  def^dant  on  a  series  of 
past-due  promissory  notes  in  a  total  sum  of 
|1,300  principal,  bearing  interest  at  6  per 
cent  from  January  21, 1910,  secnred  by  mort- 
gage on  land  in  Osage  county,  OkL,  which 
notes  and  mortgage  are  alleged  to  have  beu 
executed  in  the  state  of  Ccrforado  in  favw  at 
Samuel  Schwartz,  and  by  him  assigned  and 
indorsed  In  due  course  to  the  plaintiffs.  The 
defendant  pleads  as  her  sole  defoiae  that  the 
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Dotes  and  mortgage  were  executed  by  her 
husband,  John  La  Batte,  and  berself  Id  consid- 
eration oC  sale  to  John  La  Batte  by  Samuel 
Schwartz  of  one-half  Interest  In  a  saloon  burf- 
ness  In  the  state  of  Colorado.  Including  a  stocic 
of .  Intoxicating  liquors.  In  contravention  of 
public  policy  in  that  La  Batte  was  a  half-breed 
Stonx  Indian,  snch  sale  belug  thereby  In  vlo 
latlon  of  the  statutes  of  Colorado  and  of  the 
act  of  Congress  of  June  30,  1897  (chapter  109, 
29  Stat.  606  [U.  S.  Comp.  St.  1916,  S  41371), 
prohibiting  the  sale  of  Intoxicating  liquors  to 
an  Indian;  that  such  liquors  were  sold  os- 
tensibly to  Milton  Barnes,  a  white  man. 
brother-in-law  of  La  Batte,  and  bill  of  sale 
was  executed  by  Schwartz  transferring  such 
property  to  Barnes  for  the  purpose  of  ccmsum- 
matlng  an  Illegal  sale  of  sn<^  liquors  to  La 
Batte,  and  was  an  attempt  to  circumvent  and 
avoid  the  statutes  of  Colorado  and  of  the 
United  States;  and  that  the  plaintiffs  be- 
came Indorsees  of  such  notes  end  mortgage 
with  full  knowledge  of  such  facts. 

It  developed  In  the  testimony  that  the  notes 
and  mortgage  were  transferred  to  the  plain- 
tiff before  maturity  as  collateral  security  for 
an  indebtedness  of  $656.34  owing  by  Schwartz 
to  the  plaintiffs.  The  trial  court,  after  hear^ 
Ing  the  evidence,  held  that  the  amount  of  said 
notes  In  excess  of  such  sum  was  void,  and 
that  the  notes  should  be  canceled  as  to  such 
excess,  reserving  any  holding  as  to  the  val- 
idity of  such  notes  in  the  hands  of  the  plain- 
tiffs as  to  such  sum  of  $656.34.  The  court 
concluded,  however,  that  neither  the  notes 
nor  mortgage  could  be  enforced  by  the  courts 
of  this  state  because  of  the  public  policy  as 
expressed  in  our  Constitution  and  statutes 
prohibiting  the  sale  of  lotoxicating  liquor  In 
this  state.  Judgment  was  rendered  canceling 
the  notes  for  the  excess  above  the  sum  of 
$656.34,  canceling  the  mortgage  In  toto,  re- 
moving all  cloud,  because  of  such  mortgage 
from  the  title  of  the  defendant  to  the  land 
Involved,  and  adjudging  that  neither  the 
plaintiffs  nor  Samuel  Schwartz  had  any 
right,  title,  equity,  or  interest  In  or  to  said 
land.    Plaintiffs  duly  appeal  to  this  court. 

[1]  It  is  agreed  by  the  parties  that,  If 
Bchwartz,  in  good  faith,  sold  the  saloon. 
Including  the  Intoxicating  liquors,  to  Barnes, 
the  white  man,  and  not  to  La  Batte,  the 
half-breed  Indian,  the  contract  was  lawful 
in  Colorado  and  could  be  enforced  in  that 
state  under  the  law  as  It  then  existed.  We 
may  say  in  the  outset  that  the  trial  court 
was  wrong  In  holding  that  the  courts  of 
Oklahoma  would  not  enforce  the  attract 
under  consideration.  If  the  same  was  valid  in 
Colorado,  where  made.  Tlie  same  trial  court, 
lo  another  case,  had  previously  held  that  an 
obligation  ai'lsing  for  the  purchase  price  of 
Intoxicating  liquors  to  be  handled  in  Texas, 
bought  by  a  resident  of  Texas  from  a  resident 
of  Ohio,  could  not  be  enforced  In  the  courts 
of  this  state  At  the  time  of  the  trial  in  the 
Instant  case,  the  former  case  had  been  appeal- 
ed, bat  had  not  been  determined  by  this  court. 
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Since  sacb  time,  however.  th6  Judgment  In 
sncb  former  case  has  been  reversed,  it  being 
held  that,  as  th«  contract  was  valid,  both  un- 
der the  laws  of  the  state  of  Texas  and  of  the 
state  of  Ohio  and  the  transaction  in  no  wise 
affected  the  prohibitory  laws  or  other  public 
policy  of  this  state,  the  courts  of  the  state  of 
Oklahoma,  having  duly  acquired  jurisdiction 
of  the  parties,  would  enforce  the  obligation 
under  the  well-established  rule  that  a  con- 
tract good  wh^e  made  is  good  everywhere 
and  a  contract  Invalid  where  made  is  Invalid 
everywhere.  Klein  v,  Keller.  42  Okl.  592,  141 
Pac.  1117,  Ann.  Cas.  1916D,  1070.  Counsel  for 
defendant  in  their  brief  seek  to  distinguish  the 
facts  In  Klein  v.  Keller,  supra,  from  the  facts 
in  the  instant  case,  but  an  examination  of  the 
opinion  rendered  will  lead  to  the  inevitable 
conclusion  that  the  same  underlying  prin- 
ciples of  law  are  Involved  in  each  case.  In 
the  instant  case  it  Is  not  contended  that  the 
liquor  was  to  be  introduced  into  the  state  of 
Oklahoma  or  otherwise  handled  In  violation 
of  law.  Unqueetl<Hiably,  the  courts  of  thi£ 
state  will  not  lend  their  aid  to  enforce  any 
contrail  having  for  Its  object  in  part  ot' 
in  whole  the  violation  of  law.  However, 
under  the  comity  of  states  and  the  federal 
Constitution,  it  would  be  the  duty  of  the 
courts  of  this  state  to  enforce  any  contract 
made  in  a  slater  state  and  valid  under  the 
laws  of  such  state,  but  a  contract  having  for 
one  of  its  objects  the  violation  of  a  law  of  the 
state  of  Oklahoma,  or  whldi  would  necessa- 
rily result  in  such  violation,  would,  w6  think,  ' 
neither  be  enforceable  in  the  state  of  Oklaho- 
ma nor  in  the  state  where  made. 

[2]  It  being  admitted  that  the  lex  loci 
permitted  the  sale  of  intoxicating  liquors  to 
a  white  man,  we  will  now  assume,  without 
deciding,  that  the  notes  and  mortgage  In 
question  would  be  invalid,  under  the  law  as 
applied  to  the  facts  in  the  instant  case,  If 
the  sale  were  made  to  La  Batte,  the  Indian, 
and  not  to  Barnes,  his  white  brother-ln>law, 
and  we  will  consider  whether  or  not  the  tes- 
timony sustains  the  finding  that  the  liquor 
was  not  sold  to  Barnes,  but  to  I«  Batt&  The 
defendant  has  admitted  In  the  answer  that 
the  legal  title  of  the  property  was  placed  In 
Itarnes,  but  charges  that  such  was  done  as  a 
subterfuge  to  avoid  the  force  of  the  prohib- 
itory statutes  against  such  a  sale  to  Indians. 
The  burden  of  overcoming  the  presumption  of 
validity  and  good  faith  and  to  ^establish  the 
collusion  rests  upon  the 'defendant.  The  trial 
court,  on  motion  of  the  plaintiffs,  properly 
required  the  defendant  to  assume  the  burden 
of  proof,  whereupon  the  defendant  Introduced 
the  depositions  of  Samuel  Schwartz  and  oth- 
ers taken  by  the  plaintiffs  In  CMorado  after 
which  she  testified  in  her  own  behalf.  There 
was  no  other  evidence  introduced.  The  testl- 
niony  of  S<^wartz  was  to  the  effect  that  be 
sold  to  Barnes;  that  Barnes  had  previously 
purchased  a  half  interest  in  the  business,  and 
agreed  that,  if  Schwartz  would  sell  him  the 
other  bait  ioter^t  he  would  pay  $1,300  for 
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the  same,  and  that  1m  Batte  and  wife  woold 
secure  the  payment  with  a  mortgage  on  Okla- 
homa land.  He  also  testified  that,  after  the 
transfer,  the  saloon  was  managed  «iUrely 
by  Barnes;  that  La  Batte,  so  far  as  cotdd  be 
observed,  had  nothing  to  do  with  Its  man- 
agement or  contn4;  that  he  did  not  know 
that  Mr.,  and  Mrs.  La  Batte  were  Indians; 
that  he  met  Mrs.  La  Batte  wdy  at  the  time 
when  fidie  came  to  sign  the  mortgage,  and 
that  no  dlscosskn  was  bad  concerning  the 
deal  at  that  time.  Hie  testimony  given  by 
each  of  the  plalntUfe  was  read,  and  th^  say 
that  they  had  no  knowledge  of  Ia  Batte 
claiming  any  Interest  In  the  saloon,  or  of  the 
saloon  being  sold  to  him.  If  such  was  the  case, 
at  the  time  they  became  the  Indorsees  of  the 
notes  and  mortage.  There  Is  not  a  particle 
ot  testimony  by  any  witness  to  Aow  coUu- 
sIoD  or,  evea  Inferoitlally,  to  show  that 
Schwartz  sold  the  half  Interest  in  the  saloon 
to  any  person  bat  Barnes.  Mrs.  La  Batte  does 
not  claim  to  have  any  pmonal  knowl'edge 
of  the  transacdcm  except  the  fact  of  signing 
the  notes  and  mortgage.  In  answer  to  ques- 
tions by  her  connsd  she  testified  that  she 
made  the  note  and  mortgage  to  pay  for  a 
half  Interest  In  a  saloon  which  her  hosband 
was  pnrdiaslng.  She  does  not  testify  to  any 
facts  or  drcnmstances  tending  to  ^w  why 
the  bill  of  sale  was  made  to  Barnes  and  not 
to  her  husband.  In  answer  to  questions  of 
counsel  for  plalntiffa,  ahe  testified  that  all 
she  knew  about  the  transaction  was  what 
her  huRband  tcrid  her;  that  she  did  not  have 
any  conversation  with  S<^warts  about  the 
matter,  did  not  discuss  the  same  when  she 
signed  the  mortgage,  and  based  her  testimony 
solely  npm  the  information  given  by  her 
husband.  Plaintiffs  moved  to  strike  her  testi- 
mony as  to  matters  told  her  by  her  husband 
as  hearsay.  The  motion  should  have  been 
sustained,  but  was  overruled  by  the  court, 
the  plaintiffs  excepting.  Such  testimony 
was  wholly  Incompetent,  and  was  the  only 
testimony  offered  by  the  defendant  on  the 
vital  and  decisive  question  as  to  wbcun  the 
saloon  was  sold.  There  ts  not  a  semblance 
of  competent  testimony  tending  to  support 
the  allegations  that  La  Batte  was  the  real 
purchaser,  or  that  shows  that  there  was  any 
subterfuge  or  bad  faitb  on  the  part  of 
Schwartz.  The  fact  that  La  Batte  ana  his 
wife  ga\-e  notes  and  mortgage  to  secure  the 
payment  of  the  money  is  not  evidence,  under 
the  Issues  In  this  case,  to  show  that  La  Batte 
was  the  purchaser. 

The  defendant  is  an  educated  Osage  Indian. 
It  l3  admitted  that  a  certificate  of  competency 
had  been  Issued  to  her,  and  that  she  was  not 
inhibited  from  Incnmtierlng  the  land  for 
lawful  purposes.  The  plaintiffs  are  entitled 
to  Judgment  for  the  full  amount  due  on  the 
notes,  and  for  foreclosure  of  the  mortgage. 
By  the  terms  of  the  mortgage  the  plaintiffs 
may  be  allowed  a  reasonable  sum,  not  to 
exceed  $75,  as  attorney's  fees,  but  they 


telled  to  crfter  testimony  aa  to  the  reasonable 
value  at  attorney's  srarlees.  Following  the 
precedent  In  Holland  Banking  Cow  v.  Dicks, 
170  Paa  263.  In  the  abseaice  of  such  testi- 
mony, or  a  ^ovlslon  in  the  contract  for 
a  specific  snm  as  attorney's  fees,  we  are 
unable  to  allow  attorney's  feea 

The  Judgment  la  rerversed,  and  the  cause 
remanded,  with  directions  to  render  Judgment 
In  fhvor  of  the  plaintiffs  for  the  sum  of 
11300,  with  Interest  at  6  per  cent  per  anzmm 
from  January  21,  1910,  for  coets  and  for 
fordosure  of  the  mortgage  and  sale  <tf  the 
land;  the  proceeds  to  be  applied  in  satis- 
faction of  the  judgment  and  costs,  the  red- 
due,  if,  any,  to  be  paid  to  deftedant. 

PBB  OUBIAQl   Adopted  In  whola. 


BCARSH  HILLING  &  GBAIN  CO.  v.  GUAB- 
ANTY  STATE  BANK  OP  ARD- 
MORE.    (No.  8468.) 

(Supreme  Court  of  Oklahoma.   AprO  2,  191S.) 

(8vttabu$  »y  tAe  Couri.) 

1.  Banks  and  Bankinq  <e=>96  —  Pubchask 
OF  Bill  of  Lading  with  Draft  Attached 
—Ultra  Vires  —  Statute  —  "Bunso  or 
Selling  Goods,  Chattels,  Wares  or  Mer- 
chandise." 

A  Btate  bank,  buying  a  draft,  with  a  bill 
of  lading  for  a  car  of  merchandise  attached, 
which  bill  of  lading,  together  with  the  draft, 
is  indorsed  to  It,  ii  not  engaging  in  trade  or 
commerce  bv  buying  or  selliiig  goods,  chattels, 
or  merchaRdifie  in  contraventioQ  of  section  266, 
Rev.  Laws  1910. 

2.  Carribrb  ^s>56  —  Tbanbfeb  or  Bxxx  or 
Ladcto— Title  to  Pbopbett. 

When  a  bill  of  lading  :q  favor  of  the  draw- 
er is  by  him  indorsed  to  a  bank  with  draft  at- 
tached, and  the  draft  paid  to  the  drawer  by  tbo 
bank,  such  transaction  bah  the  effect  to  trans- 
fer tiie  legal  title  of  the  property' called  for  in 
the  bill  of  ladhig  to  the  bank. 

3.  Carbiebs  ®=>04(3)— Conversion  or  Goora 
—Intervention— Proof  of  Value. 

In  an  action  against  a  railroad  company  for 
the  conversion  of  a  car  of  groin  covered  by  a 
bill  of  lading  held  by  a  bank,  the  railroad  com- 
pany paid  into  court  the  amoant  demanded  by 
the  bank.  A  milling  company  intervened  in 
said  action,  claiming  an  Interest  in  the  money  so 
paid  into  <»urt.  Seld,  that  the  railroad  cmn- 
pany  having  confessed  Its  liability  to  pay  the 
amonnt  demanded  by  plaintiff,  as  between  the 
plaintiff  and  the  intervener  no  proof  of  the  val- 
ue of  said  car  of  grain  was  necessary. 

Commlaslonns'  Opinion,  Division  No.  1. 
Error  from  Cotuty  Court,  Carter  County; 
Thomas  W.  Champion,  Judge. 

Action  by  Guaranty  State  Bank  of  Ard- 
more,  C^,  against  tiie  St  Looia  ft  San 
Francisco  Railway  Company  and  others. 
Marsh  Hilling  ft  Grain  Company  Intervenes. 
Judgment  for  plalntifl,  and  Intervener  brings 
error.  Affirmed. 

Geo.  S.  March,  of  Madlll,  for  plaintiff  In 
error.  J.  A  Bass,  of  Ardmore,  for  defendant 
In  error. 
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UUMMONS,  C.  On  October  6,  1914,  one 
J.  N.  BarraU  delivered  to  the  Gulf,  Colo- 
rado &  Santa  F6  Railroad  Company,  at  £>a- 
vls,  Okl.,  one  car  of  oats  for  delivery  at  Ma- 
dlll,  Okl.  A  bill  of  lading  was  Issued  by  said 
railroad  company  to  J.  N.  Barrall,  with  in- 
structions to  notify  Harsh  Milling  &  Grain 
Company  at  MadlU,  Okl.  J.  N,  Barrall  at- 
tached this  bill  of  lading  to  a  draft  upon 
the  Marsh  Milling  &  Grain  Company  for 
the  sum  of  $582.85,  which  draft  and  bill  of 
lading  he  negotiated  and  transferred  by  in- 
dorsement to  the  plaintiff,  and  received  cred- 
it for  the  face  value  of  the  draft.  Barrall 
thereafter  drew  from  the  plalntiCT  bank  all 
of  said  fuuds  except  the  sum  of  $68.  Upon 
the  arrival  of  the  car  of  oats  at  MadiU,  the 
St  Louts  &  San  Francisco  Railway  Company 
delivered  It  to  the  intervener,  Marsh  Milling 
&  Grain  Company.  Payment  of  the  draft, 
upon  presentation,  was  refused  by  Marsh 
Milling  (So  Grain  Company.  The  plaintiff 
then  commenced  this  action  against  the  St 
Louis  &  San  Francisco  Railway  Company  to 
recover  the  sum  of  $582.85  for  the  conversion 
of  said  car  of  oats,  claiming  to  be  the  owner 
thereof  because  of  the  Indorsement  to  It  of 
said  bill  of  lading.  The  railway  company 
came  into  court  and  filed  an  affidavit  rent- 
ing that  it  had  ha  Its  possession  the  sum  of 
$582.85  paid  to  it  by  the  Intervener,  and 
offered  to  pay  said  sum  into  court  The  af- 
fidavit further  recited  that  the  intervener 
claimed  an  interest  In  the  said  sum  of  mon- 
ey, and  that  the  money  was  paid  to  It,  and 
turned  into  court  .without  collusion  between 
It  and  the  Intervener.  Upon  order  of  the 
court  the  money  was  paid  into  the  registry 
of  the  court  by  the  railroad  company.  Marsh 
MlUiog  A  Grain- Company  filed  a  petition  of 
Intervention  denying  that  plaintiff  was  the 
owner  of  the  car  of  oats  or  the  owner  and 
holder  of  the  bill  of  lading,  alleging  that 
the  plaintiff  held  said  bill  of  lading  and 
draft  attached  merely  as  a  collecting  agent 
for  J.  N.  Barrall.  The  petition  further  al- 
leys an.  indebtedness  due  the  intervener 
from  J.  ri.  Barrall  in  the  sum  of  $462.95. 
The  plaintiff  moved  to  strike  the  petition  in 
intervention  from  the  files,  which  motion 
was  overruled  by  the  court  plaintiff  except- 
ing. Plaintiff,  in  reply  to  the  petition  In  in- 
tervention, alleged  the  purchase  of  the  bill 
of  lading  In  good  faith  and  In  due  course  of 
business. 

Upon  the  trial  the  cashier  of  the  plaintiff 
testified  that  it  had  purchased  tbe  bill  of 
lading  by  discounting  a  draft  attached  there- 
to in  the  sum  of  $582.85  from  J.  N.  Barrall; 
that  Barrall  was  given  credit  for  the  face 
value  of  the  draft  upon  his  account  with  the 
plaintiff ;  that  the  draft  has  never  been  patd, 
and  that  Barrall  bad  drawn  out  all  of  said 
sum  except  the  sum  of  $68.  The  intervener 
offered  evidence  tending  to  show  that  Barrall 
was  Indebted  to  It  in  tbe  sum  of  $462.95.  At 
the  condttslon  of  the  testimony  tbe  court 
sustained  the  motion  of  the  plaintiff  to  di- 
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rect  a  verdict  in  its  favor.  The  intervener, 
having  unsuccessfully  moved  for  a  new  trial, 
brings  this  proceeding  in  error  to  reverse 
the  judgment  rendered  upon  such  verdict 

[1]  The  only  assignment  of  error  argued 
in  the  brief  of  counsel  for  the  Intervener  Is 
that  the  court  erred  in  overruling  Its  mo- 
tion for  a  new  trial.  Under  this  assignment 
it  is  urged  that  plaintiff  was  not  entitled  to 
recover  because  the  transaction  was  ultra 
vires,  being  in  contravention  of  section  266, 
R.  L.  1910,  which  provides: 

"No  bank  Bball  employ  its  moDeys,  directly  or 
indirectly,  in  trade  or  commerce,  by  buying  or 
selling  goods,  chattels,  wares  or  mercliandise." 

Counsel  for  intervener,  we  think,  miscon- 
ceives the  nature  of  this  transaction.  The 
plaintiff  in  the  instant  case>dld  not  purchase 
from  Barrall  the  car  of  oats  In  controversy, 
but  it  did  purchase  from  him  tbe  draft  upon 
the  intervener,  to  which  the  bill  of  lading, 
duly  indorsed,  was  attached.  The  purchase 
of  the  draft  carried  with  it  the  bill  of  lading 
as  collateral  security  for  the  payment  of 
the  draft,  and  ownership  of  the  bill  of  lading 
vested  title  In  plaintiff  to  the  car  of  oats  cov- 
ered by  such  bin  of  lading,  under  the  provl- 
slon  of  section  829,  R.  L.  1910.  The  purchase 
of  this  draft  and  bill  of  lading  is  clearly 
within  the  powers  given  by  our  statutes  to  a 
banking  corporation.  Section  259,  R  L.  1910 
Among  the  powers  enumerated  in  that  see 
tion  is  the  power  to  buy  and  sell  exchange, 
so  that,  even  If  the  pica  that  the  transaction 
was  ultra  vires  as  to  the  plaintiff  may  be  In- 
terposed by  intervener,  which  we  do  not  de- 
termine, it  is  apparent  that  the  contention  U 
without  merit. 

[2]  It  Is  further  contended  by  the  interven- 
er that  ownership  of  the  bill  of  lading  did  not 
transfer  title  to  the  oats  to  the  plaintiff  bank 
90  as  to  entitle  it  to  maintain  an  action  for 
the  conversion  thereof.  Unfortunately  for 
the  plaintiff,  this  court  has  determined  this 
question  adversely  to  its  contention.  In 
State  National  Bank  v.  Wood,  43  Okl.  251, 
142  Pac.  1002,  it  is  said: 

"Where  a  bill  of  lading  in  favor  of  the  as- 
signor is  by  bim  indorsed  to  tha  bank  with  draft 
attached,  and  the  draft  paid  to  the  Bssignor  by 
tbe  bank,  held,  that  such  a  transaction  had  the 
effect  to  transfer  tbe  legal  title  of  tbe  property 
called  for  in  the  bill  to  the  bank." 

[3]  The  next  contention  by  the  intervener 
Is  that  there  was  no  evidence  as  to  the  val- 
ue of  the  car  of  oats,  and  therefore  no  evi- 
dence warranting  the  court  in  directing  s 
verdict  in  favor  of  the  plaintiff  in  the  sum 
of  $.582.85.  It  Is  true  the  record  contains  no 
evidence  as  to  the  value  of  this  car  of  oats, 
but  It  must  be  remembered  that  this  action 
was  commenced  by  the  plaintiff  against  the 
St.  Louis  &  San  Francisco  Railway  Com- 
pany. The  railway  company,  being  unwill- 
ing to  defend,  paid  Into  court  the  amount 
alleged  to  be  due  plaintiff  in  Its  petition. 
The  issue  raised  by  the  plea  In  Intervention 
was  the  title  of  the  plaintiff  to  the  money 
so  paid  into  court.   The  Intervener  claimed 
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CO  he  entitled  to  the  sum  of  $402,95  of  the 
money  so  patd  Into  court,  upon  the  theory 
that  the  money  was  the  property  of  Barrall, 
and  that  he  was  Indebted  to  It  in  tbat  sum. 
No  issue  was  presented  In  the  pleadings  as 
to  the  value  of  the  car  of  oats.  The  only 
controversy  was  over  the  funds  paid  Into 
court  by  the  defendant  railway  company  in 
satisfaction  of  ITs  liability.  The  right  of  the 
plalntlfif  to  recover  having  been  determined, 
the  amount  of  its  recovery  was  fixed  by  the 
admission  of  the  defendant  whom  plaintiff 
had  elected  to  sue.  Goodrich  v.  Williamson, 
10  Okl.  617,  63  Pac.  974.  The  Intervener  had 
no  Interest  In  the  fund  except  to  establish 
its  claim  to  a  portion  of  it  as  the  property 
of  Barrall,  and  Is  not  now  In  a  position  to 
question  the  amo^int  of  plaintiff's  recovery, 
but  could  only  question  plaintiff's  title  to 
the  funds. 

Finding  no  error  In  the  record,  the  Judg- 
ment should  be  affirmed. 

FSm  ODRIAH.  Adopted  In  whola 
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BRARMAN  et  al.  t.  HXmT.  County  Judce. 

et  al.    (No.  8037.) 

(Supreme  Court  of  Oklahoma.   April  2,  1916.) 

1.  PKOOE88  Os>118— BrKlfFTIOIT  FBOH  SSBT- 

ICE— Witness. 
One  who  is  in  good  faith  attending  court 
as  a  material  witness,  or  aa  a  suitor,  in  a  coun- 
ty other  than  that  of  bis  reeidence,  is  exempt 
from  service  of  sumoiona  in  an  action  brought 
in  that  county,  though  his  attmdance  ia  not 
in  obedience  to  a  subpcena. 

2.  Process  ^=»19 — Summons— Countt. 

It  service  of  summons  is  not  legally  obtain- 
ed on  one  of  several  defendants,  in  the  county 
where  the  action  is  brought,  a  summons  cannot 
be  issued  thereon  to  any  other  county,  and 
there  be  legally  served  on  any  one  or  more  of 
the  codefendantsi. 

Error  from  District  Court,  Wagoner  Coun- 
ty ;  Chas.  O.  Watts,  Judge. 

Suit  by  W.  T.  Hunt,  County  Judge  of  Wag- 
oner County,  ObL,  trustee  for  Melissa  Byrd, 
and  Meliasa  Byrd,  In  her  own  right, 
against  J-  A.  Bearman  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  bring  er- 
ror.  Reversed,  with  instructions. 

F.  B.  Righter,  of  Broken  Arrow,  for  plain- 
tiffs in  error.  P.  L.  Newton,  of  Coweta,  for 
defendants  in  error. 

TISINGER,  J.  On  December  8,  1914,  de- 
fendants in  error,  W.  T.  Hunt,  county  judge 
of  Wagoner  county,  trustee  for  Melissa  Byrd, 
and  Melissa  Bjrd.  In  her  own  right,  filed  suit 
iri  the  district  court  of  Wagoner  county, 
against  the  plaintiffs  in  error,  J.  A.  Bearman, 
A.  L.  Laws,  L.  T.  Tryon,  and  F.  B.  Righter, 
as  defendants,  to  recover  on  a  joint  and  sev- 
eral prooiisaory  note  given  by  the  defendants 
to  the  county  Judge  of  Wagons  county,  Okl. 


On  the  same  day  the  suit  was  Sled,  sum- 
mons was  issued  oat  of  said  court  and  serv- 
ed on  the  defendants  Bearman.  Tryon,  and 
Righter,  and  they  each  afterwards  made  spe- 
cial appearance  and  filed  their  separate  mo- 
tions to  quash  the  Issuance  and  service  of 
such  summons,  on  the  ground  that,  at  the 
time  the  summons  was  issued  and  served  in 
Wagoner  county,  they  were  residents  of  Tul- 
sa county,  and  were  attending  district  court 
in  Wagoner  county,  as  material  witnesses 
and  parties  litigant  in  cases  pending  in  that 
court  The  motion  of  each  of  said  three  de- 
fendants to  quash  the  Issuance  and  service 
of  the  summiHis  on  bim  was  supported  by  his 
afildavlt  corroborating  the  auctions  con- 
tained in  his  motion  and  was  uncontroverted. 

These  facts  show  that  all  of  the  defendants 
were  residents  of  the  town  of  Broken  Ar- 
row in  Tulsa  county  at  the  time  they  were 
served  In  Wagoner  county  with  the  sum- 
mons on  the  Sth  day  of  December,  1914.  The 
defendant  Bearman  was  at  that  time  in  at- 
tendance on  the  district  court  of  Wagoner 
county,  as  one  of  the  parties  plaintiff  In  a 
case  pending  in  that  court,  set  for  trial  on 
that  day.  He  was  also  In  attendance  on 
that  court  as  a  material  witness  In  another 
case  set  for  trial  on  the  7th  and  Sth  days  of 
December,  1914.  The  defendant  Righter  was 
also  at  that  time  In  attendance  on  said  court, 
as  one  of  the  parties  plaintiff  in  a  case  pend- 
ing in  that  court  set  for  trial  on  that  day. 
He  was  also  In  attendance  on  said  court  as 
a  material  witness  In  another  case,  pending 
in  that  court,  and  testified  as  such  material 
witness  on  the  7th  day*  of  December,  191^ 
The  defendant  Tryon  was  at  that  time  cash- 
ier of  the  Citizens*  National  Bank  of  Broken 
Arrow,  and  was  In  attendance  on  said  court, 
and  had  with  him  the  books  and  papers  of 
the  bank,  for  the  purpose  of  using  them  and 
testifying  as  a  material  witness  In  a  case 
pending  In  that  court,  set  for  trial  and  heard 
and  disposed  of  on  that  day.  The  separate 
motions  of  these  defendants,  supported  by 
their  affidavits,  were  heard  and  overruled  bf 
the  court.  The  defendants  refused  to  fur- 
ther plead,  and  the  court  reserved  final  Jadg* 
ment  In  the  case  until  after  service  of  snm- 
mtms  could  be  made  on  the  remaining  de- 
fendant, lAws.  The  defendant  Laws  was 
thereafter  served  with  summons  In  Tulsa 
county,  the  county  of  bis  resldenee,  and  In 
due  time  entered  his  special  apprarance,  and 
filed  his  separate  motion  supported  by  his 
affidavit,  to  quash  the  issuance  and  service 
of  the  summons  on  him,  on  the  ground  that 
the  district  court  of  Wagoner  county  bad  not 
acquired  Jurisdiction  of  the  persons  of  hia 
codefendants.  The  court  overruled  the  mo- 
tion of  this  defendant,  and  he  refused  to 
further  plead.  Whereupon  the  court  adjudg- 
ed all  the  defendants  to  be  in  default  and 
rendered  Judgment  In  favor  of  the  plaintiffs 
and  against  all  the  defendants  as  prayed  foe. 
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The  legal  gQestions  Involved  In  this  salt 
may  be  stated  aa  follows: 

Can  a  person  be  sued.  In  an  ordinary  ac- 
tion, In  a  county  other  than  the  county  of 
Ms  residence,  while  he  Is  In  good  faith  at- 
tending court  In  such  other  county,  either 
as  a  material  witness,  or  as  a  party  liti- 
gant In  pending  litigation,  provided  he  In  a 
proper  manner  and  at  the  proper  time  claims 
hla  exmiptlon  and  Immunity  from  service  of 
summons  In  such  county? 

Article  4,  vol.  2,  Rev.  Laws  1910,  relate^ 
to  the  venue  of  actions,  and,  after  a  num- 
ber of  sections  dealing  with  various  classes 
of  actions,  section  4679  Is  as  follows: 

"Evenr  other  action  must  be  brought  in  the 
county  m  which  the  defendant  or  some  one  of 
the  defendants,  reside  or  may  be  aummoned." 

That  statute  seems  to  be  limited  by  sec- 
tion 5004.  Rev.  Laws  1010,  wblcb  reads: 

"A  witness  shall  not  be  liable  to  be  sued  in 
a  county  in  which  he  does  not  reside,  by  being 
served  with  a  summons  in  eucb  county,  wbUe 
going,  returning  or  attending,'  In  obedience  to  a 
subpoena." 

These  statutes  were  a  part  of  the  Oode  of 
Civil  Procedure  of  the  state  of  Kansas,  and 
were  adi^ted  by  our  territorial  Legislature 
In  18^.  They  have  remained  a  part  of  our 
statute  law  of  Civil  Procedure,  unaltered  and 
unchanged,  until  the  present  time. 

[1]  It  Is  the  common-law  rule  that  when 
a  person  Is  In  good  faith  attending  court, 
either  as  a  litigant  or  witness.  In  a  county 
other  than  that  of  his  residence,  he  Is  privi- 
leged from  the  service  of  a  summons  In  an 
action  brought  In  that  county.  This  privi- 
lege Is  extended  to  him  while  attending  court 
and  for  sudi  reasonable  time,  before  and 
after,  as  may  enable  him  to  come  from  and 
ntom  to  his  home,  on  the  ground  that  jus- 
tice requires  the  attendance  of  witnesses 
cognizant  of  material  focts  and  that  no  un- 
reasonable obstacles  should  be  thrown  in 
the  way  of  their  freely  coming  Into  court  to 
testify,  and  that  parties  litigant  should  be 
free  to  prosecute  or  defend  their  actions  in 
Jurisdictions  other  than  the  county  of  their 
residence  'without  being  embarrassed  and 
hampered  t>y  having  suits  filed  against  them 
while  attending  court  for  such  purpose. 

In  the  well-considered  case  of  Underwood 
T.  Fosha,  73  Kan.  406,  83  Pac.  504,  9  Ann. 
Cas.  833,  the  Supreme  Cburt  of  Kansas, 
constmlng  me  statutes  of  that  state,  iden- 
tical with  the  two  statutes  of  this  state, 
taer^Db^cwe  sfet  out.  as  applied  to  facts  sim- 
ilar to  the  fliets  In  the  case  at  bar,  says: 

"It  is  a  familiar  rule  of  law,  generally  al- 
»ough  not  universally  accepted,  that  apart 
from  any  statutory  immunity  all  nonresidents 
of  a  county  in  which  they  arfe  attending  court 
proceedings,  either  as  litigants  or  witnesses, 
are  privileged  from  civil  arrest  or  the  service 
of  summons  while  there  upon  that  business. 
Cases  bearing  upon  this  gueGtion  are  collected 
In  a  note  at  page  721  of  volume  25  of  the  Law- 
yers* Reports,  Annotated,  and  under  the  title 
•Process,*  id  volume  40  of  the  Century  edition 
of  the  American  Digest,  sectiona  148  and  150. 
The'  reason  of  the  rule  la  that  the  efficient  ad- 
ministration of  Justice  in       courts  is  promot- 


ed by  encouraging  the  personal  attendance  up- 
on trials  not  only  of  the  parties  in  interest  but 
of  other  wttnesses  as  wdl,  the  removal  of  the 
risk  of  being  put  to  the  inconvenience  of  de- 
fending a  lawsuit  away  from  home  being  mani- 
festly a  substantial  contribution  to  this  end. 
In  this  connection  it  was  said,  in  Ela  v.  Ela, 
68  N.  H.  312,  36  Atl.  15:  'The  right  to  talce  the 
deposition  of  a  nonreaident  witness  does  not  an- 
swer the  requirements  of  justice.  It  is  often  in- 
dispensable to  a  just  decision  of  a  caoae,  and 
is  always  desirable,  that  testimony  shall  be  giv- 
en orally  in  open  court.  The  triers  are  more 
likely  to  nnderstand  the  testimony  fully  and 
correctly.  The  appearance  of  the  witness  aids 
materially  in  forming  a  correct  judgment  of  the 
credibility  end  weight  of  bis  testimony.  AU  the 
issues  of  fact  tliat  may  arise  at  the  trial  can 
seldom  be  foreseen.  A  fact  within  the  knowl- 
edge of  a  witness  may  appear  to  be  so  foreign 
to  the  case  when  his  deposition  Is  taken  that  it 
is  not  deemed  worth  while  to  question  lilm  upon 
it.  and  yet  the  course  of  the  trial  may  be  such 
that  it  is  the  fact  which  will  control  the  ver- 
dict. See  Metcalf  v.  Gilmore.  63  N.  H.  174. 
186-180.  Every  roaaonable  facility  should 
therefore  be  provided  for  obtaining  the  attend- 
ance of  witnesses  in  person.'  'These  and  other 
coDsiderationa  have  led  to  the  establishment, 
quite  generally,  of  the  doctrine  that  nonresident 
witnesses  are  privileged  from  liability  to  be 
sued  while  attending  the  trial,  and  going  to  and 
returning  from  It.'  Page  SIS  of  68  N.  H.  (36 
Atl.  15).^' 

Continuing,  the  court  says: 

"There  is  no  doubt  that  the  later  and  Just 
tendency  of  the  courts  is  to  extend  rather  than 
to  restrict  the  prlvilepe  referred  to.   •   •  • 

"The  great  weight  of  authority  is  to  the  effect 
that  in  the  absence  of  an  express  statnte  con- 
trolling the  matter  the  same  protection  ia  to  be 
extended  to  one  who  comes  voluntarily  to  give 
bis  testimony  aa  to  a  witness  brought  In  by  pro- 
cess. See  the  cases  already  referred  to,  and 
also  those  dted  in  16  A.  &  E.  Encycl.  of  L.  42." 

It  is  contended,  however,  by  the  plaintiffs 
in  the  instant  case,  that  section  5064,  Rev. 
Laws  1910,  limits  the  exemption  from  suit 
in  a  county  other  than  that  of  bis  residence 
to  a  person  while  going  to,  returning  from, 
or  attending  court  In  sadk  county  in  obe- 
dience to  a  subpcena. 

This  identical  question  was  considered 
by  the  Kansas  Supreme  Court  Id  the  Under- 
wood T.  Fosha  Case,  supra,  and,  as  the  views 
ther^  expressed  are  In  accord  with  the 
views  of  this  court,  we  quote  from  it  at 
length.  Tbe  Kansas  court  quotes  the  Kan- 
sas statute  (General  Statutes  1901,  8  478S), 
which  Is  identical  with  section  6064,  Rev. 
Laws  1910,  and  which  reads  as  follows: 

"A  witness  shall  not  be  liable  to  be  sued  In 
a  county  in  which  he  does  not  reside,  by  being 
served  with  a  summons  in  such  county  while 
going,  returning  or  attending  in  obedience  to  a 
subpcana." 

And  says: 

'fPhere  is  obviously  plausible  groond  for  con- 
tending that  this  specific  grant  of  immunity 
to  a  witness  who  is  acting  in  otiedience  to  a 
subpoaoa  implies  that  a  mere  volunteer  is  to  be 
excluded,  from  the  privilege.  Such  seems  to  be 
the  interpretation  placed  upon  the  same  statu- 
tory language  in  Kentucky  and  South  Dakota. 
See  Currie  Fertilizer  Co.  v.  Krisb.  74  S.  W. 
.(Ky.)  268,  and  Malloy  v.  Brewer,  7  S.  D.  687, 
64  N.  W.  1120,  68  Am.  St.  Rep.  856.  In  Ken- 
tucky, however,  there  are  various  other  provi- 
sions of  the  statute  relating  to  such  exfmptions. 
from  which  it  nmy  fairly  b«  gathered  that  time 
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ffu  a  legiBlatiTe  porpose  to  cover  the  entire 
Bubject-matter,  while  a  neceasar;  corollary  of 
the  dortrine  aDDoaneed  in  Bolz  t.  Crone,  G4 
Kan.  570,  67  Pac.  1108.  ia  that  such  is  not  the 
case  here,  but  as  snKRested  in  Cooppr  v.  Wy- 
man,  122  N.  C.  784,  20  8.  E.  947,  66  Am.  St. 
Rei>.  731,  the  section  of  the  Code  quoted  must 
be  held  'not  to  be  an  implied  repeal  of  the 
common-law  exemption,  bat  a  Btatutorjr  decla- 
ration of  it  pro  tanto.'  The  construction  placed 
upon  the  statute  br  the  South  Dakota  court  in 
the  case  cited  is  Influenced  by  other  sections 
in  terms  makinf;  Code  provisions  exclusive  in 
all  matters  to  which  liiey  relate.  But  even  in 
that  case  it  was  held  that  the  section  referred 
to  had  DO  application  to  nonresidentB  of  the 
state,  and  that  such  persona  were  protected  dur* 
inR  their  attendance  as  witnesses,  although  not 
under  subpoena. 

"On  the  other  hand,  expressions  made  use  of 
by  the  coorts  of  Nebraska  and  of  North  Dakota, 
in  the  statutes  of  each  of  which  states  the  sec- 
tion quoted  is  found,  seem  to  suexest  a  contrary 
view,  although  the  question  appears  not  to  have 
been  directly  passed  upon.  See  Linton  v.  Coop- 
er. S4  Neb.  438.  74  N.  W.  842,  69  Am.  St.  Ken. 
727,  and  Hicks  t.  Besuchet,  7  N.  D.  429,  75 
N.  W.  793,  66  Am.  SC  Rep.  665.  In  the  Ne- 
braska case  a  nonresident  of  the  state  was  held 
tfi  be  exempt  from  the  service  of  aummona  while 
voluntarily  attendinr  court  as  a  witness.  In 
the  North  Dakota  case  the  same  rule  was  ap- 
plied to  a  resident  of  the  state  who  was  a  non- 
resident of  the  county,  but  although  spoken  of 
as  a  voluntary  witness  the  person  concnrned 
was  also  in  fact  a  suitor.  In  neither  case  was 
this  provision  of  the  statute  referred  to. 

"In  McAnamey  v.  Caughenaur,  34  Kan.  621, 
9  Pac.  476,  it  was  held  that  a  good  service  of 
summons  might  be  made  upon  one  who  was  at- 
tending a  hearing  In  a  United  States  land  of- 
fice contest  in  a  county  other  than  that  of  his 
residence;  the  action  being  for  the  recovery  of 
damages  for  an  assault  and  battery  committed 
by  him  during  such  attendance.  In  the  opin- 
ion reference  was  made  to  the  fact  that  he  was 
not  under  snbpoma,  but  this  consideration  could 
not  have  been  controlling,  as  the  defendant  was 
a  suitor  In  the  contest  case  as  well  as  a  witness. 
That  the  action  was  founded  upon  a  wrong 
committed  in  the  county  where  the  action  was 
brought,  and  daring  the  period  for  which  im- 
munity was  claimed,  doubtless  afforded  auffi- 
cient  ground  for  holding  the  service  eood.  See, 
in  this  connection,  Mullen  v.  Sanborn  &  Mann. 
79  Md.  364,  20  Ati.  522,  25  U  R.  A.  721,  47 
Am.  St  Rep.  421.  and  Iron  Dyke  Copper  Min. 
Co.  T.  Iron  DykeR.  Co.  et  aL  (C.  0.)  132  Fed. 
208. 

"We  cannot  believe  that  it  was  the  purpose 
of  the  Legislature  in  adopting  the  section  in 
question  to  restrict,  instead  of  to  preserve,  the 
privilege  of  a  witness  living  in  Kansas,  by  de- 
nying nim  all  immunity  from  process  while  vol- 
untarily attending  a  trial  outside  of  his  own 
county,  when  but  for  such  enactment  he  would 
enjoy  the  same  exemption  as  a  nonresident  of 
the  state  could  claim  under  the  same  circum- 
stances. The  reason  for  the  rule  that  persons 
living  ontside  of  the  state  cannot  be  sued  while 
here  to  give  testimony  before  a  court  ts  that 
they  may  be  encouraged  to  come  into  the  state 
for  that  purpose  voluntarily,  inasmuch  as  they 
cannot  be  required  to  do  so.  Henry  B.  Sher- 
man V.  W.  L.  Gundlach,  37  Minn.  118,  33  N. 
W  549 

"In  Cliristian  v.  Williams,  111  Mo.  429,  20 
S.  W.  96,  this  principle  was  held  not  to  apply 
to  the  case  of  a  resident  of  the  state  who  at- 
tends as  a  witness  a  trial  outside  of  his  home 
county,  for  the  reason  that  in  Missouri  a  sub- 

Sena  may  be  issued  to  any  county  in  the  state, 
ut  in  Kansas  it  applies  with  full  force,  for 
under  our  statute  no  one  can  be  compelled  to 


leave  the  conntT  «t  Ut  rcsidenee  in  iriwdience 
to  a  snbpaena  In  s  civil  cue.  Ib  re  Hngh- 
banks.  Petitioner,  44  Kan.  105,  24  Pac  7S.^ 

The  views  expressed  In  this  opinion  are 
In  harDMmy  with  the  decisions  of  this  conrt 
in  the  cases  of  Clark  v.  WUIta,  44  Ofcl.  303, 
144  Pac  587;  Bnrroaglis  v.  Cocke  &  Willis. 
156  Pac.  196,  L.  R.  A.  1916B,  1170,  not  yet 
offidally  reported;  Hume  et  aL  t.  Cra^n. 
160  Pac.  621.  not  yet  officially  reported; 
Llvengood  et  al.  v.  Ball  et  al.,  1^  Pac  768, 
L.  B.  A.  1917C,  905,  not  ret  offl<dally  report- 
ed; and  Commonwe&ltb  Cotton  Ull  Go^  r. 
Hudson  et  al.  (No.  6483)  161  Pac.  635.  not  yet 
officially  reported. 

(2]  Havlns  determined  that  the  motions 
of  tlie  defendants  Besrmnn,  Tryon,  and 
Righter,  to  quash  the  Issuance  and  service  of 
summons  on  them,  should  have  been  sustain- 
ed, it  neoesaarily  follows  that  the  motl<« 
of  the  defendant  Laws  should  also  have  been 
snstained,  and  the  Isaoance  and  service  of 
the  summons  aa  to  him  bare  been  set  aald& 

Section  4706,  Rer.  Laws  1910,  reads: 

"Where  the  action  is  rightiy  brought  in  any 
county,  a  summons  shall  be  issued  to  any  otlier 
county  against  any  one  or  more  of  the  d^nd- 
ants,  at  the  plaintiff's  request" 

As  this  action  was,  according  to  the  views 
of  this  court,  Improperly  brought  in  Wagoner 
county,  and  the  three  defendants  served  in 
that  county  with  summons  were  illegally 
brou^t  into  court,  it  follows  as  a  necessary 
corollary  that  the  sommons  Issued  from  the 
district  court  of  Wagoner  county  and  served 
on  the  defendant  Laws  In  Tulsa  county  was 
not  legally  issued  and  served,  and  that  the 
motion  of  the  defendant  Laws  to  quash  the 
same  should  have  been  sustained. 

The  Judgment  of  the  trial  court  la  therefore 
reversed,  with  instructions  tio  quash  the 
summons  and  the  service  thereof  on  each  of 
the  defendants.  All  the  Justices  concur. 

OA  Okl.  Or.  m) 
HUOGINS  v.  STATE.   (No.  A-8167J 
(Criminal  Court  of  Appeala  of  Oklahoma. 
April  20,  1918.) 

(SyUabua  by  the  Court.) 
Cbiuinal  Law  <8=»10T0  —  Appxal — Abati- 
KENT— Death  or  Pabtt. 
In  a  criminal  prosecution,  the  purpose  of 
the  proceeding  being  to  punish  the  accused,  the 
action  must  necessarily  abate  upon  his  death, 
and  where  it  is  made  to  appear  that  plaintiff 
in  erroV  has  died,  pending  the  determination  of 
his  appeal,  the  cause  will  be  abated. 

Appeal  from  County  Court,  Wagoner  Coun- 
ty ;  J.  C.  Plnson.  Judge. 

Will  Hugglns  was  convicted  of  a  vI<^ation 
of  the  prohibitory  law,  and  he  appeals. 
Judgment  abated  because  of  the  death  at  the 
plaintUf  In  error. 

Watts  ft  Summras,  of  Wagcmer,  for  plain- 
tiff in  error.  The  Attorney  General  and  G. 
A.  Summers,  Go.  Atty.,  of  Wagoner,  for  the 
State. 
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DOYLE,  P.  J.  The  plalntilT  In  error,  Will 
Iluggins.  was  convicted  In  the  county  court 
of  Wagoner  county  of  a  violation  of  the  pro- 
hibitory law,  and  his  punishment  fixed  at  a 
fine  of  $250,  and  confinement  for  60  days  In 
the  county  Jail.  From  the  Judgment  rendered 
on  the  verdict  ot  the  Jury  an  appeal  was  per- 
fected by  filing  In  this  coort  on  October  11, 
3917,  a  petition  in  error,  with  case-made. 

Since  the  appeal  was  taken,  and  before  the 
final  submission  of  the  cause,  to  wit,  on  April 
15th,  bis  counsel  of  record  have  filed  a  mo- 
tion to  abate  the  proceedings  on  the  ground 
that  the  plaintiff  In  error,  Will  Hugglns,  has 
died;  also  an  afildavit  showing  tbat  the  same 
was  duly  served  on  the  Attorney  General 
and  county  attorney  of  Wagoner  county.  In 
a  criminal  action,  the  purpose  of  the  proceed- 
ing being  to  punish  the  defendant  in  person, 
the  action  must  necessarily  abate  upon  bis 
death. 

It  is  therefore  considered  and  adjudged 
titutt  the  proceeding  In  the  above-entitled 
cause,  and  especially  under  the  Judgment 
therein  rendered  have  abated,  and  that  the 
county  court  of  Wagoner  county  enter.its  ap- 
propriate order  to  that  ^ect 

ABMSTRONO  and  MATSON,  33^  concur. 

(H  Okl.  Cr.  406) 

STATE  V.  WEST.    (No.  A-2388.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
April  20,  191&) 

CSirnaiM  ly  the  Court.) 

OfFICIRH     <f=>122  —  MiSAPPKOPBIATION  OF 

Public  Funds — Sutficibnct  of  Informa- 
tion. 

An  information  charging  a  countj^  treasurer 
with  receiving  interest  and  profit  arising  from 
the  use  of  pablic  funds  in  ois  hands  as  such 
treasurer  held  sufficient,  and  that  tbe  court  be- 
low  erred  in  sustaining  the  defendant's  demur- 
rer thereto. 

Appeal  from  District  Ooart,  Comanche 
County;  J.  T.  Johnson,  Judge. 

Bd.  M.  West  was  informed  against  for  re- 
celTing  money  and  pndts  arising  from  use 
of  public  funds  in  fala  hands  as  county  treas- 
urer. Prom  a  Judgment  sustaining  a  demur- 
rer to  the  information,  the  State  aiveals. 
Reversed  and  remanded. 

The  Attorney  General,  R.  McMillan,  Asst. 
Atty.  Gen.,  and  G.  C.  Wamsley,  Co.  Atty.,  of 
Attadarkc^  for  tbe  State.  A,  J.  M<Mrri8,  of 
Anadarko,  for  defendant  In  error. 

DOTLE,  P.  J.  In  this  case  the  state  ap- 
peals from  a  Judgment  of  the  district  court 
of  Comanche  County,  sustaining  a  demurrer 
to  an  information  which,  omitting  formal 
iwrts,  is  as  follows: 

"That  on  the  7th  day  of  May,  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  thir- 
teen, at  and  within  said  county  and  state,  and 
within  the  juriedictioo  of  said  court,  one  Eld.  M. 
West,  then  and  there  being,  did  then  and  there 


commit  the  crime  of  receiving  Interest  and  profit 
arising  from  the  use  of  public  money,  and  did 
then  and  there  intentionally,  unlawfully,  will- 
fully, feloniously,  and  corruptly,  he,  the  said 
Ed.  M.  West,  then  and  there  being  >the  duly 
elected,  acting,  and  qualified  county  treasurer 
of  Cactdo  county,  state  of  Oklahoma,  and  hav- 
ing prior  to  the  first  day  of  April,  1013,  received 
into  his  hands  as  such  county  treasurer  the  sum 
of  twenty-five  thousand  dollars,  public  money 
belonging  to  the  said  C?addo  county,  and  the  said 
sum  of  money  prior  to  the  first  day  of  April, 
1913,  having  been  by  him,  the  said  Ed.  M. 
West,  aa  such  coimty  treasurer  duly  deposited 
Id  the  Anadarko  State  Bank,  a  bamking  cor- 
poration lo'cated  at  Anadarko,  Caddo  connty^ 
state  of  Oklahoma,  to  bis  credit  as  such  coun^ 
treasurer,  and  the  said  Anadarko  State  Bank 
being  then  and  there  one  of  the  duly  appointed 
and  chosen  and  qualified  county  depositories  of 
said  Caddo  county  in  which  money  belonging 
to  the  said  county  «>uld  be  deposited  up  to  the 
sum  of  twenty-five  thousand  dollars,  received 
directly  from  the  said  bank,  by  way  of  a  credit 
to  his;  tbe  said  Ed.  M.  West's,  personal  account 
in  tbe  said  bank  the  sum  of  fifty-two  and  08/100 
dollars  as  interest  and  profit  n>r  the  use  o  f  the 
said  sum  of  twenty-five  thousand  dollars,  pub- 
lic money  as  aforesaid,  by  the  said  Anadarko 
State  Bank  for  the  month  of  April,  1913,  which 
said  sum  of  fifty-two  and  08/100  dollars  was 
kept  and  retained  by  him,  the  said  Ed.  M.  West, 
and  appropriated  to  his  own  use,  contrary  to," 
etc. 

It  appeors  from  the  record  that  said  Infor- 
mation was  duly  filed  by  tbe  county  attor- 
ney of  Caddo  county  in  the  district  court  of 
Caddo  county,  and  that  upon  tbe  aiH;>llcatIon 
of  the  defendant  for  change  of  venue  ittid 
cause  was  by  the  court  duly  transferred  to 
Comanche  county.  It  further  appears  that 
the  defendant  filed  an  application  In  the 
district  court  of  Comanche  county  for  leave 
of  court  to  withdraw  his  plea  of  not  guilty 
for  the  purpose  of  filing  a  demurrer  to  the 
Information,  and  that  the  same  was  granted. 
The  defendant  then  filed  a  demurrer  on  the 
ground  that  "said  information  fails  to  state 
facts  to  constitute  a  public  offense,"  which 
demurrer  was  heard,  and  was  by  the  court 
sustained,  "upon  the  ground  that  said  infor- 
mation does  not  show  on  its  face  that  tbe 
laws  of  tbe  state  of  Oklahoma  have  been 
violated,"  to  which  ruling  of  the  court  tbe 
state  at  the  time  excepted. 

■  The  prosecution  in  this  case  was  basea 
upon  section  11,  art.  10,  of  the  state  Consti- 
tution, providing  as  follows: 

"The  receiving,  directly  or  indirectly,  by  any 
officer  of  the  state,  or  of  any  county,  city,  or 
town,  or  member  or  officer  of  the  Legislature, 
of  any  Interest,  profit,  or  perquisites,  arising 
from  the  use  or  loan  of  public  funds  in  his 
bands,  or  moneys  to  be  raised  through  bis 
agency  for  state,  city,  town,  district,  or  county 
purposes  shall  be  deemed  a  felony.  Said  offense 
shall  be  punished  as  may  be  prescribed  by  law, 
a  part  of  which  punishment  shall  be  disqualifi- 
cation to  bold  office." 

And  Penal  Code,  %  258X  Rev.  Laws  1910, 
which  provides  that: 

"Every  public  officer  of  the  state  or  any  coun- 
ty, city,  town,  or  member  or  officer  of  the  Legis- 
lature, and  every  deputy  or  derk  of  any  such 
officer,  and  every  other  person  receiving  any 
money  or  other  thing  of  value  on  behalf  of  or 


^=>For  other  cwm  st»  sanw  tooic  and  KET-NUU BER  In  all  Key-Numbered  Dlgesti  and  Indezu 


Digitized  by 


1128  Vn  PACIFIC 

for  account  of  this  state  or  aay  department  of 
the  government  of  this  state' or  any  bureau  or 
fond  created  by  law  and  In  whfcb  this  state  or 
the  people  thereof  are  direotly  or  indirectly  in- 
terested, who  either: 

"First.  Appropriates  to  his  own  uae,  or  to  the 
use  of  any  person  not  entitled  thereto,  without 
authority  of  law,  any  money  or  anything  of 
value  received  by  him  as  such  officer,  clerk  or 
deputy,  or  otherwise,  on  behalf  of  this  state,  or 
any  subdivision  of  this  state,  or  the  people 
thereof,  or  in  which  they  are  interested ;  or 

"Second.  Receives,  directly  or  indirectly,  any 
int^est,  profit  or  perquisites,  arising  from  the 
use  or  loan  of  public  fuuds  in  Ms  hands  or 
money  to  be  raised  through  bis  agency  for  state, 
city,  town,  district  or  county  purposes;  or,  *  •  • 

"Fifth.  Willfully  omits  or  refuses  to  pay  over 
to  the  state,  city,  town,  district  or  county,  or 
their  officers  or  agents  authorized  by  law  to 
receive  the  same,  any  money  or  interest,  profit 
or  perquiaiteB  arising;  therefrom,  receiver  by 
him  under  any  duty  imposed  by  law  so  to  pay 
over  the  same,  ^all,  upon  conviction  thereof, 
be  deemed  guilty  of  a  fuooy,  and  shall  be  puo- 
iihed  by  a  fine  of  not  to  exceed  five  hundred 
doUars,  and  by  imprisonment  in  the  penitentiary 
for  a  term  of  not  lees  than  one  nor  more  than 
tvoity  years,  and  in  addition  thereto  shall  be 
disqualified  to  hold  office  in  this  state,  and  the 
<!ODrt  shall  Isane  an  order  of  anch  forfeiture, 
and  should  appeal  be  taken  from  the  judgment 
of  the  court,  the  defendant  may,  in  the  aiscre- 
tlon  of  the  court,  stand  suspended  from  such 
office  until  such  cause  is  finaUy  determined." 

Counsel  for  the  state  Insist  that  the  court 
erred  In  sustaining  the  demurrer,  because 
the  Information  charges  all  the  essential 
demoits  of  the  crime  as  defined  by  the  fore- 
going provisions. 

The  argum^it  nrged  by  counsel  for  the 
defendant  In  error  is  as  follows: 

"From  the  toregoing  provisions  '  the  Con- 
stitution  and  statutes  the  conclusion  Is  inevita- 
ble that  if  the  money  for  the  use  of  which  the 
defendant  received  the  interest  was  not  the  prop- 
erty of  Caddo  county,  and  therefore  not  public 
funds,'  it  was  not  a  crime  to  receive  the  interest ; 
and  even  if  the  funds  did  not  belong  to  the 
county,  they  must  also  be  in  the  hands  of  the 
officer,  in  order  that  it  be  a  crime  to  receive 
the  intereet.  TTiis  is  the  express  language  of 
the  Constitution  and  statute,  by  which  the  con- 
dition is  specifically  attadied  that,  to  constitute 
a  crime,  the  funds  for  the  use  of  which  interest 
is  received  by  an  officer  must  be  public  fnnda 
and  must  be  in  the  hands  of  the  office  at  the 
time  he  receives  the  interest' 

— «nd  that  the  Information  Is  InsuflBdent  be- 
cause: 

"The  defendant  la  not  charged  virith  having 
received  more  than  is  allowed  him  by  law  as 
his  salary,  including  the  interest  he  is  alleged 
to  have  received,  nor  is  he  charged  with  having 
taken  one  penny  of  the  interest  the  county  was 
entitled  to  under  the  law  and  the  bond  of  the 
bank,  or  that  the  county  was  deprived  of  one 
cent  of  its  2H  P^r  cent,  interest  on  the  daily 
balances  in  the  bank  during  the  time  mentioned 
in  the  indictment.  And  it  is  not  charged  that 
there  was  any  agreement  between  the  bank  and 
deCeudant  that  he  should  leave  the  money  on 
deposit  therein  and  as  compensation  therefor 
he  should  receive  the  amount  alleged  as  inter- 
est" 

Id  our  opinion  the  argument  made  Is  not 
well  founded.  Under  the  provisions  of  arti- 
cle 5,  c.  16,  Revised  Lews,  entitled  "County 
D^sitorles,**  the  legal  title  to  the  deposits 
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of  the  county  treasurer  Is  at  an  times  in  the 
county,  and  the  same  are  public  funds  In  his 
hands  as  such  officer.  Section  1540  provides 
that  the  county  treasurer  should  deposit  dai- 
ly all  the  funds  and  money  of  whatsoever 
kind  that  shall  come  into  bis  bands  by  vir- 
tue of  his  office  as  such  county  treasurer. 
In  his  name  as  such  county  treasurer  in  one 
or  more  responsible  banks  located  in  the 
county  and  designated  by  the  board  of 
county  comml^loners  as  the  county  deposi- 
tories, that  suich  bank  shall  pay  Interest  on 
the  average  dally  balances  at  the  rate  of  2^ 
per  cent,  per  annum,  and  shall  credit  the 
same  monthly  to  the  account  of  such  treasur- 
er; that  the  county  commissioner  shall  take 
from  each  such  banks  a  bond  In  the  sum 
equal  to  the  largest  approximate  amount 
that  may  be  deposited  In  each,  respectively, 
at  any  one  time,  the  conditions  of  said  bonds 
shall  be  that  such  deposit  shall  be  promptly 
paid  on  the  dieck  or  draft  of  the  treasurer 
of  such  county,  and  the  bondsmen  of  said 
treasurer  shall  not  be  liable  for  such  deposit 
It  Is  alleged  In  the  Information  that  the  de- 
fendant, as  county  treasurer,  made  the  de- 
posit in  his  name  and  In  his  official  capac* 
ity  as  such  treasurer,  and  that  he  intentlcm- 
aUy,  unlawfully,  willfully,  feloniously,  and 
corruptly  received  directly  from  said  bank 
the  sum  of  $52.08  as  interest  and  profit  for 
the  use  of  said  de[>oslt 

In  our  opinion,  the  Information  contains 
every  material  aU^tlon  required  by-  the 
rules  of  pleading,  and  by  its  allegations  the 
defendant  was  clearly  informed  of  the  nature 
and  the  character  of  the  offense  charged 
against  him,  and  we  think  the  objections 
made  are  destitute  of  merit 

For  the  reasons  stated,  the  Judgment  of 
the  district  court  of  Comanche  county,  sus- 
taining the  dinner  to  the  informatlmi.  Is 
reversed. 

ABMSTRONO  and  MATSON.  JJ^  conoK 

""■  ai  OW.  Cr.  4U) 

STATE  V.  WEST.    (No.  A-2389.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
AprU  20,  191&) 

(Syllahut  bv  tha  Court.) 
OmCXBS    «S>122  —  MlftAPPBOPBIATION  O* 
PUBZJO  MOHETS  —  SumOZEHOT  OT  IKDICT- 
UENT. 

An  indictment  chaigine  a  county  tpeasura? 
with  receiving  interest  and  profit  arising  from 
the  use  of  public  funds  in  nia  bands  as  audi 
treasurer  Held  suffidoit,  and  that  the  court  be- 
low erred  in  sustaining  the  defendant's  demur- 
rer thereto. 

Appeal  from  District  Court,  Caddo  Couu^; 
G.  T.  Johnson,  Judge. 

Ed.  M.  West  was  indicted  for  receiving  In- 
terest and  profits  arising  from  the  use  of 
public  funds  in  his  hands  as  county  treas- 
urer, and,  from  a  Ju^ment  sostainlng  a  de- 
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naurrer  to  the  IndicUnoit,  tbe  State  appeals. 
Reversed  and  remanded. 

Tbe  Attorn^  Gaientl,  R.  McMillan,  Asst 
Atty.  Gen.»  and  G.  G.  Wamaley,  Co.  Atty.,  of 
Anadarko,  for  tbe  State.  A.  J.  Mwrls.  of 
Anadarko,  for  defendant  in  wror. 

DOYLE,  P.  J.   In  tbla  case  the  state  ap- 
I  peals  from  a  ludgm^t  of  the  district  coart 
of  Oomanche  otranty,  snstatning  a  dennirrer 
to  an  indictment,  which,  omitting  merely 
formal  parts,  is  as  follows: 

"That  on  tbe  6th  dar  of  December,  in  the 
year  of  our  Lord  one  thousand  nine  hundred 
and  eleven,  at  and  within  said  county  and  state, 
and  within  the  jarisdiction  of  said  court,  one 
Ed.  M  West,  then  and  thera  bdng,  did  then  and 
there  commit  tbe  crime  of  reoeivinj;  interest  and 

SroGt  arisine  from  the  use  of  public  money,  and 
id  then  and  there  unlawfully,  willfully,  feloni- 
oosly,  and  corruptiy,  he,  the  said  Ed.  M.  West, 
then  and  there  bemg  the  duly  elected,  acting, 
and  gtuUfled  county  treasurer  of  tbe  county  of 
Caddo,  state  of  Oklahoma,  and  havii^  at  all 
times  during  the  month  oi  October,  1911,  and 
November,  1911,  in  his  hands  aa  such  county 
treesnrer,  more  than  the  sum  of  eleven  thousand 
((11 ,000.00)  dollars,  public  money  belonging  to 
aaid  Caddo  county,  and  be,  the  said  Ed.  M. 
West,  as  such  county  treasurer,  having  kept 
on  deposit  of  the  said  public  money  in  tbe  Ana* 
darko  State  Bank,  a  banking  corporation  located 
at  Anadarko,  Caddo  county,  OU.,  for  and  dar- 
ing the  month  of  October,  1911,  money  to  bis 
credit  as  sucb  county  treasurer  of  tbe  said 
public  money  belonging  to  Caddo  county,  the 
average  daily  balances  of  which  amounted  to 
the  sum  of  $10,500.00,  and  for  tbe  month  of 
November,  1911,  tbe  sum  of  $10,000.00,  the  said 
Anadarko  State  Bank  then  and  there  being  one 
of  the  duly  appointed,  chosen,  and  qualified 
county  deiMwitones  of  said  Caddo  county  in 
which  money  belonging  to  said  Caddo  county 
could  he  legally  deposited  by  the  said  county 
treasurer,  up  to  the  sum  of  ££5,000.00,  received 
directly  from  the  Anadarko  State  Bank  by  way 
of  a  credit  placed  to  the  personal  account  of 
bind,  the  said  Ed.  M.  West,  the  sum  of  $42.72, 
as  interest,  pay  and  profit  for  the  use  of  the 
said  moneys  as  aforesaid  deposited  in  and  used 
by  the  said  Bank  as  aforesaid  and  public  money 
aa  aforesaid,  for  the  months  of  October  ana 
November,  1911,  which  said  sum  of  $42.72  re- 
ceived as  aforesaid  by  him.  the  aaid  Ed.  M. 
West,  was  kept  and  retained  by  him,  tfie  said 
Ed.  M.  West,  and  appropriated  to  his  own  use 
and  benefit,  contrary  to,  etc. 

It  appears  from  tbe  record  that  said  In- 
Sictment  was  djily  presented  by  tbe  grand 
Jary  In  the  district  court  of  Caddo  county, 
and  that  npon  tbe  application  of  (be  def«id- 
ant  for  a  change  of  venue  said  cause  was 
by  tbe  court  duly  transferred  to  Comanche 
county.  It  further  appears  that  the  defend- 
ant filed  an  application  in  the  district  court 
of  Comanche  -county  for  leave  of  court  to 
withdraw  his  plea  of  not  guilty  for  the  pur- 
pose of  filing  a  demurrer  to  the  indictment, 
and  that  the  same  was  granted.  Defendant 
then  filed  a  demurrer,  on  the  ground  that 
"said  Indictment  fails  to  state  facts  sufficient 
to  constitute  a  publl<r  ofTease,"  which  de- 
murrer was  heard,  and  was  by  the  court 
sustained,  "upon  the  ground  that  said  Indict- 
m&Lt  does  not  idiow  on  Its  flice  that  the  laws 


of  the  state  of  Oklahoma  bare  been  violated." 
to  which  ruling  of  tbe  court  the  state  at  tbe 
time  excepted,  aivd  to  reverse  the  Judgment 
tbe  state  appeals. 

The  question  presented  in  this  case  is  the 
same  as  In  the  case  of  State  v.  West,  171 
Pac.  1127,  this  day  handed  down.  EV>r  the 
reasons  given  In  the  opinion  in  that  case,  we 
are  of  the  (^nion  that  tbe  Indictment  Is 
sufficient  in  every  way,  and  that  the  court 
erred  in  sustaining  tbe  defendant's  demurrer 
thereto. 

Tbe  judgment  of  tbe  district  court  of  Co- 
manche county,  sustaining  the  demurrer  to 
the  indictment,  is  therefore  reversed. 

ABM8TRONO  and  MATSON.  33.,  concur. 

"'  (U  <»il.  Cr.  413) 

PARKS  V.  STATE.    (No.  A-2M0.) 
(Criminal  Court  of  Appeals  of  Oklahoma. 
April  20,  1918.) 

(SpUabna  by  He  Court.) 

1.  Assault  and  Battbbt  «=»80— Thfobha- 

TION— VaMANCE— ACQUriTAI- 
Where  the  Information  attempts  to  charge 
an  assault  with  a  dangerotis  weapon  as  provided 
in  section  2344,  Rev.  Laws  1910,  and  toe  proof 
both  on  the  part  of  the  state  and  the  defendant 
shows  the  commission  of  the  felonious  degree  of 
assault  and  battery  as  defined  by  section  23S6, 
or  some  lesser  grade  of  assault  and  battery, 
there  is  a  fatal  variance  between  the  allega- 
tions and  the  proof,  and  upon  proper  motion  tbe 
court  should  advise  the  jury  to  acquit  upon  tha 
ground  of  variance,  and  direct  a  prosecution  to 
be  commenced  for  ^e  higher  grade  of  offense, 

2.  Indictment  and  Infobhatioh  ^»189(2>, 
191(0)— Included  Oitensbs. 

Where  the  information  charges  any  grade 
of  assault  and  battery,  there  may  be  a  convic- 
tion of  the  same  or  any  lesser  grade  of  assault 
which  is  necessarilv  included  in  such  a  charge. 
But  where  the  information  merely  charges  a 
cwtain  grade  of  assault,  there  may  not  be  a 
conviction  of  that  grade  of  assault  and  battery 
or  of  any  lesser  grade  of  assault  and  batten, 
because  a  charge  of  assault  does  not  neceBsarily 
indnde  a  battery  also. 

Appeid  from  District  Court,  UnoAn  Coun- 
ty ;  Tom  D.  McKeown.  Judge. 

A.  G.  Parks  was  c<mvlcted  of  the  crime 
of  assault  with  a  dangerous  weapon  and  bis 
punisbmrat  fixed  at  imprisonment  In  the  pen- 
Itentiary  for  a  term  of  one  year  and  one 
day,  and  be  appeals.  Reversed  and  re- 
manded. 

Erwln  &  Erwin,  of  Wellston,  for  plalntlfr 
In  error.  S.  P.  Freellng,  Atty.  Gen.,  and  R. 
McMillan,  Asst  Atty.  G«i.,  for  tbe  State. 

MATSON,  J,  The  defradant.  Parks,  was 
prosecuted  In  tbe  District  Court  of  Linindn 
County  under  an  Information  charging  (omlt- 
ing  tbe  formal  parts)  as  follows : 

"That  A.  G.  Parks  •  •  •  did  then  and 
there  willfully,  unlawfully,  and  feloniously  end 
with  force  and  violence  and  without  jnstiBablo 
or  excusable  cause  make  an  assault  in  and  upon 
the  person  of  one  Wm.  Gearhart  with  a  danger- 
ona  weapon,  to  wit,  a  revolving  pistol,  with  Uie 


^stTor  other  esses  sea  same  topic  and  KBT-NUliBER  In  all  K«r-Nambered  DIciats  and  Indexee 
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intent  then  end  there  of  him,  the  udd  A.  0. 1 
Farkfl.  to  do  him,  the  aafd  Wm.  Gearhart,  bodilr 
barm. 

This  Information  evldenfly  attempted  to 
charge  the  crime  of  assault  with  intent  to  do 
bodily  harm  with  a  dangerous  weapon,  as 
defined  by  the  ffrst  part  of  section  ^44,  Re- 
vised Taws  1010,  which  provides  as  follows : 

"Any  person  who,  with  ftitent  to  do  boilily 
barm,  and  without  justifiable  or  excusable  cause 
commits  an;  assault  upon  the  person  of  another 
with  any  snarp  or  dangerous  weapon,  or  who, 
without  such  cnuse,  shoots  or  attempts  to  shoot  > 
at  another,  with  any  kind  of  firearm  or  air^n,  \ 
or  other  means  whatever,  with  intent  to  injure 
any  pemoo,  although  without  intent  to  kill  such 
person  or  to  commit  any  felonj;,  is  punishable 
by  imprisonment  in  the  penitentiary  not  exceed- 
ing five  years,  or  by  imprisonment  in  a  county 
jau  not  exceeding  one  year." 

But  as  a  charge  under  said  section,  we 
believe  said  Information  to  have  been  defec- 
tive. In  that  It  failed  to  allege  the  manner 
In  which  the  said  "revolving  pistol"  was  used 
upon  prosecuting  witness.  GlatlE  v.  State,  6 
Okl.  Cr.  100,  116  Pac  200. 

[1,21  Bnt  In  view  of  the  disposition  here- 
in made  of  this  case,  it  Is  not  necessary  to 
pass  upon  the  question  of  whether  or  not  the 
information  is  sufficient  to  sustain  a  con- 
viction under  section  2344,  supra.  It  will 
be  noted  tbat  the  offense  defined  by  this  sec- 
tion is  limited  to  various  kinds  of  assaults. 
The  language  of  said  section  Is  not  broad 
enough~~lo  include  an  assault  and  battery. 
In  construing  a  statute,  the  terms  of  which 
are  identical  with  section  2344,  snpra,  the 
Supreme  Court  of  North  Dakota  In  State  v. 
Marcks.  3  N.  D.  532,  68  N.  W.  28,  said  the 
following : 

"But  It  also  dearly  appears  that  the  infor* 
mntion  embodies  a  charge  against  defendants  of 
committing  another  offense,  i.  e.,  the  cnmmon- 
law  offense  of  assault  and  battery.  The  last- 
named  offense  is  one  which  is  independent  of 
the  statutory  felony  defined  In  section  6G10,  and 
does  not  constitute  an  element  of  that  offense. 
It  is  true  that  the  loformation  charges,  in  ef- 
fect, that  the  assault  and  battery  was  committed 
with  dangerous  weapons,  and  with  the  feloni- 
ous intent  stated  In  the  statute;  but,  after 
striking  out  such  averments  as  surplusage— and 
they  are  surplusage— there  is  still  left  a  suffi- 
cient charge  of  the  independent  crime  of  assault 
and  battery.  It  follows  that  the  demurrer  to 
the  information,  upon  the  ground  that  it  stated 
more  than  one  offense,  was  well  taken,  and  it 
was  therefore  error  to  overrule  the  same.  For 
this  error  the  judgment  of  conviction  must  be 
reversed.  The  information  being  fatally  defec- 
tive, no  conviction  under  it  can  be  sustained. 
The  question  presented  upon  this  branch  of  the 
demurrer  arises  upon  section  7244,  Comp.  Laws, 
which  reads:  'The  indictment  munt  charge  but 
one  offense.'  We  have  quite  recently  had  occa- 
sion to  construe  this  statute.  See  State  v. 
Smith,  2  N.  D.  515,  52  N.  W.  320.  The  case 
we  are  now  considering  is  ruled  by  that  cited. 
As  prosecutions  under  the  statute  in  question 
are  frequent,  we  will,  as  a  guide  for  future  cas- 
es arising  under  it.  dispose  of  one  other  Assign- 
ment of  error.  As  has  been  seen,  the  trial  court 
instructed  the  jury,  in  effect,  that  if  the  evi- 
dence satisfied  them  beyond  a  reasonable  doubt 
that  the  defendants  were  not  guilty  of  the  felo- 
nious diarge,  but  were  guilty  of  assault  and 
battery,  they  could  find  defendants  guilty  of  the 
offense  of  assault  and  battery.    The  jury  re- , 


I  turned  a  verdiet  for  amidt  and  battery.  Aa 

exception  to  the  Instraction  was  saved,  and  a 
motion  for  a  new  trial  was  made.  We  think, 
however,  that  the  point  could  have  been  as  well 
presented  on  a  motion  in  arrest  of  Judgmeou 
which  was  also  made.  Code  Cr.  Proc.  |  42S; 
Comp.  Laws,  f  7452.  We  are  of  the  opinion 
that  it  was  error  to  overrule  the  motion  in  ar- 
rest of  judgment,  not  simply  alone,  and  because 
the  information  was  invalid,  in  that  it  chained 
two  offenses,  but  upon  the  further  ground  that 
no  conviction  for  assault  and  battery  can  be  , 
had  under  an  information  charging  the  particu- 
lar felony  created  by  section  0510  of  the  stat- 
;  ute.  We  are  clear  that  assault  and  battery  is 
I  not  a  lower  degree  of  the  statutory  crime,  and 
that  it  is  not  an  essential  element  in  the  great- 
er offense.  A  simple  assault  is  necessarily  a 
part  of  the  aggravated  assault  but  an  assault 
and  battery  is  not  Under  the  statute  of  this 
state  (section  7429,  Comp.  Laws),  *tiie  jury  may 
find  the  defendant  goiity  of  any  offense  the 
commission  of  which  is  necessarily  included  in 
that  upon  which  he  is  charged  in  the  indict- 
ment.' State  V.  Johnson,  3  N,  D.  150.  54  N. 
W.  547.  Under  the  rule  of  exclusion,  this  sec- 
tion must  be  so  construed  as  to  exclude  all  of- 
fenses which  are  not  necessarily  included  in 
the  commission  of  the  higher  offense  diarged 
in  the  information  or  indictment  The  offense 
described  in  section  6510  is  one  which  can  he. 
and  often  la,  consummated  without  a  battery, 
and  hence  assault  and  battery  is  an  offense  not 
necessarily  incloded  in  the  commission  of  the 
statutory  felony.  It  matters  not  that  in  this 
case  the  information  charges  an  assault  and  bat- 
tery, when  armed  with  dangerous  weapons,  and 
with  intent  to  do  bodily  harm.  These  aver- 
ments charge  no  offense  other  than  simple  as- 
sault and  ^ttery,  which  offense,  as  has  been 
seen,  is  not  an  essential  element  of  the  felony 
charged  in  the  information.  Turner  v.  Uuskie- 
gpn  Circuit  Judge,  88  Mich.  350.  50  N.  W.  310; 
Territory  v.  DooImt,  4  Mont.  296.  1  Pac.  747; 
People  V.  Keefer.  18  GaL  687 ;  State  t.  White, 
45  Iowa,  325." 

See.  also,  State  t.  Barnes,  29  N.  D.  164, 
ISO  N.  W.  067,  Ann.  Caa.  19170,  762;  State 
V.  Cotton,  36  S.  D.  396,  165  N.  W.  8. 

It  follows,  a  fortiori,  tbat  If  ^ple  as- 
sault and  battery  Is  not  necessarily  includ- 
ed within  the  terms  of  section  2344,  su{wa, 
Bssaidts  and  batteries  of  the  higher  grade 
defined  by  section  2336  are  not  Included 
therein. 

The  first  part  of  section  2344  makes  It  a 
felony  to  commit  an  assault  upon  a  person 
with  any  sharp  or  dangerous  weapon  with 
Intent  to  do  bodily  harm,  and  without  justi- 
fiable  or  excusable  cause;  the  second  part 
makes  It  an  offense  to  sboot  at  another,  or  to 
attempt  to  shoot  at  another,  with  any  kind  of 
a  firearm  or  air  gun  or  other  means  whatev- 
er, with  the  same  Intent  and  without  Intent 
to  kill  and  without  Justifiable  or  excusable 
cause.  The  language  of  said  section,  there- 
fore, cannot  with  reason  be "  construed  as 
broad  enough  to  Include  assaults  and  batter- 
ies made  with  sharp  and  dangerous  weapons, 
or  by  firearms,  but  such  offenses  would  be  In- 
cluded within  section  233G,  Revised  Laws 
1910,  which  provides  as  follows: 

"Any  person  who  intentionally  and  wrong- 
fully *  *  *  shoots  at,  or  attempts  to  shoot 
at  another,  with  any  hind  of  firearm,  air  gan  or 
other  means  whatever^  with  intent  to  kill  any 
person,  or  who  commits  any  assault  and  bat- 
tery upon  another  by  means  of  any  deadly  weap- 
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oQ  or  by  gucfa  otfaer  means  or  force  as  Is  likely 
to  produce  death  or  in  resisting  the  execution 
of  any  leeal  process,  is  punishable  by  impria- 
onment  in  the  penitentiary  not  exceedine  ten 
years." 

The  proof  both  on  the  part  of  the  state  and 
that  of  the  defendant  showed  conclusively 
that  the  defendant  shot  at  and  hit  the  prose- 
cuting witness  with  a  bullet  discharged 
from  the  revolving  pistol  which  he  then  and 
there  had  and  held  la  his  hands.  The  evi- 
dence In  our  opinion,  therefore,  discloses  the 
commission  of  an  offense  of  a  higher  grade 
than  that  attempted  to  be  charged  In  the  In- 
formation, to  wit  the  ofEense  defined  in  sec- 
tion 2336,  supra.  It  Is  apparent,  therefore, 
that  the  pleader  should  have  cliarged  the 
higher  grade  of  offense  defined  by  section 
2U36.  See  Russell  v.  State,  9  Okl.  Cr.  692, 
133  Pac.  475. 

Section  2340,  Revised  Laws  1910.  defines 

simple  assault  as  follows: 

"An  assault  is  any  willful  and  unlawful  at- 
tempt or  offer  with  force  or  Tu^ce  to  do  a 
corporal  hart  to  another." 

A  battery  la  defined  by  section  2841,  Re- 
vised Laws  1910,  as  follows: 

"A  battery  is  anr  wilUul  and  unlawful  use 
of  force  or  violence  upon  th^  person  of  a'nother." 

From  BQch  definitions,  it  Is  apparent  that 
the  assault  ofttlmes  culminates  In  the  bat< 
tery.  The  attempt  to  injure  is  completed 
when  the  proof  shows  a  battery.  It  follows, 
therefore,  that  the  crime  of  assault  and  bat- 
tery necessarily  Includes  the  assault  leading 
up  to  the  battery,  and  if  assaalt  and  battery 
ia  charged  In  the  information  and  the  proof 
shows  that  there  was  only  an  milawful  at- 
tempt to  injure,  then  there  may  be  a  convic- 
tion of  simple  assault ;  but  not  so  where  the 
charge  in  the  information  la  merely  that  of 
an  assault,  because,  there  can  be  no  convic- 
tion of  assault  and  battery  where  assault 
merely  is  charged,  because  the  battery  is  not 
necessarily  included  within  such  charge. 

It  is  advisable  and  necessary,  therefore, 
for  the  pleader,  where  there  Is  evidence 
to  sustain  the  battery  charge,  to  plead  same 
in  the  Information.  If  such  be  done,  then 
no  difficulty  will  be  experienced  if  the  proof 
merely  shows  any  lesser  degree  of  assaalt, 
and  where  It  is  evident  that  one  person 
shoots  another  with  a  revolving  pistol,  as 
in  this  case,  the  county  attorney  should 
draw  his  informatiOD  in  the  first  Instance  un- 
der section  2336,  Revised  Laws  1910,  and  If 
that  be  done,  then  a  conviction  may  be  up- 
held under  said  section  for  any  lesser  and 
necessarily  Included  assault,  or  assault  and 
battery,  as  indicated  in  the  opinion  of  this 
court  In  Russell  v.  State,  supra. 

At  the  close  of  the  introduction  of  evidence 
CD  the  part  of  the  state,  the  defendant  inter- 
posed what  was  styled  a  "demurrer  to  the 
evidence"  on  the  grounds:  "(1)  That  the  evi- 
dence did  not  warrant  the  court  in  submit- 
ting the  case  to  the  Jury  for  any  offense 


charged  In  the  Information ;  flnd  (2)  for  the 
reason  that  there  was  a  Altai  Tarlance  be- 
tween the  Information  and  the  proof  on  the 
part  of  the  state."  We  are  of  the  opinion 
that  the  trial  court,  upon  the  ^esentatitm  of 
said  motion  or  demurrer,  should  have  In- 
structed the  Jury  to  retom  a  verdict  cf  "not 
guilty  by  reason  of  variance  between  charge 
and  proof."  as  provided  in  section  0^1,  Re- 
vised Laws  1910,  and  should  have  ordered  de- 
fendant held  for  trial  under  a  new  informa- 
tion, as  provided  by  section  5930,  Revised 
Lews  1910. 

The  Judgment  of  conviction  is  accordingly 
reversed,  and  the  cause  remanded  for  further 
proceedings  In  accordance  with  this  opinion. 

Mandate  forthwith. 

DOTXJS,  P.  J.,  and  ABUSTBONO,  con- 
cur. 


(U  OU.  Cr.  430) 

ESTES  V.  STATE.    (No.  A-2863.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
April  ao,  191&) 

(BvOabua  Ij/  <A<  CoariJ 

1.  CRnincAX.  Law  «=»511(2)  —  WEieHT'ANn 

SuvnciENCT  OF  Evidence  — Accompzjcb's 

TeSI'IMONT— COBBOBOBATION. 
A  verdict  of  convictiui.  based  upon  the  tes- 
timony itf  accomplices,  detailing  at  length  the 
circumatences  of  the  crime  charged  and  support* 
ed  by  the  testimony  of  numerous  witnesses, 
clearly  connecting  the  accused  with  the  offense, 
is  not  contrary  to  the  law  and  the  evidence 

2.  OananAL  Law  «s»741(])— TBiAZr-DuoT- 

ED  ACQVITTAXm 
It  is  not  error  for  the  trial  court  to  refuse 
to  advise  the  jury  to  return  a  verdict  of  not 
guiltfr  when  there  is  any  competent  evidoace 
tendmg  reasonably  to  establish  the  crime 
eliargea. 

Appeal  from  District  Court,  CMster  Goon- 
ty;  Thomas  A.  Edwards,  3ndt^ 

C.  B.  Estes  was  convicted  of  burglary,  and 
he  appeals.  Affirmed. 

M.  L.  Holcombe,  of  Pawhoska,  for  plaintiff 
In  error.  S.  P.  Freeliug,  Atty.  Gen.,  and  R. 
BfcMlUan,  Aast  Atty.  Gen.,  for  the  Statft 

ARMSTRONG,  J.  The  plaintiff  In  error 
was  convicted  at  the  April,  1916.  term  of 
the  district  court  of  Custer  (»>unty  on  a 
charge  of  burglary,  and  his  punishment  fix- 
ed at  imprisonment  In  the  state  penitentiary  • 
for  a  term  of  two  years. 

The  only  assignment  of  error  Is  based  npon 
the  contention  that  the  verdict  is  ctHitrary  to 
the  law  and  the  evidence. 

The  Information  charged  the  plaintiff  In 
error  with  burglarizing  a  Chicago,  Bock  Is- 
land &  Pacific  box  car  at  Cllntcoi  In  Custer 
county,  on  the  17th  day  of  MardEi,  1916,  and 
taking  therefrom  certain  merchandise,  In- 
cluding a  considerable  quantity  of  Cascade  . 
whisky. 

[1,2]  An  examination  of  the  record  dis- 
closes the  fact  that  the  three  accomplices. 
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one  of  wbom  Is  serrlnc  a  term  In  the  state 
penitentiary  tat  hia  connection  with  this 
transaction,  totlfled  against  this  lAalntlfl 
In  error  and  disclosed  the  facts  and  acts 
otHistitutlnK  the  crime.  In  additlrat  to  the 
testimony  given  by  the  accomplices,  there 
were  a  number  of  other  witnesses  who  testi- 
fied to  Incriminating  facts  amply  soffielent  to 
corroborate  the  accomplices'  testimony  and  to 
prove  beyiMid  a  reasonable  doubt  the  guilt 
of  the  defendant  The  eonrt  correctly  re- 
fused to  sustain  the  donurrw  to  the  evi- 
dence and  to  advise  the  Jury  to  return  a 
rrardict  of  not  guilty,  and  was  equally  cor- 
rect in  refusing  to  set  aside  tlw  verdi^^  on 
the  ground  that  the  same  was  contrary  to 
the  law  and  flie  evidence,  fniere  is  no  law 
questUm  raised. 

The  Judgment  of  conviction  is  therefore 
in  all  things  afflrmed. 

DOYLE.  P.  J„  and  MATSON.  X,  concur. 


(St  Idaho,  347) 

SHAW  T.  CITY  OF  NAMPA 
(Snpreme  Oourt  of  Idaho.  March  20. 1918.) 

1.  WiTNESSEB  «=»209  —  PEIVILEOS  —  PHTSl- 

oiAira 

Where  a  phTstcian  Is  employed  to  take  rd 
X-ray  pictore  of  a  fractured  arm,  and  helps  to 
interpret  tb«  picture,  and  advises  with  the  pa- 
tleot'B  regular  physician  as  to  the  treattnent, 
snch  physician  shoold  not  be  allowed  to  testify 
as  to  facts  learned  by  him  during  such  employ- 
ment, if  the  patient  claims  the  pnvil^e  granted 
by  Bev.  Codes,  f  6868,  par.  4. 

2.  Appeal  and  Eaaoa  <^1002  —  Tibdiot  — 
OoNrLicTTMo  Evidence. 

Where  the  evidence  is  conflicting,  and  there 
is  Btibfltantial  evidence  to  support  the  verdict; 
the  judgment  will  not  be  disturbed. 

3.  DAifAQES  ^132(8)— Excessive  DAUAoxa- 
iNJtnrr  to  Abu. 

Where  a  lady  01  years  of  age  received  a 
fraqture  of  the  arm,  and  other  Injuriea  of  a  mi- 
nor nature,  which  fracture  resulted  la  a  perma- 
nent stiffness  of  the  arm,  and  kept  her  from 
work  for  about  five  mimtlu,  during  which  time 
she  suEFered  severe  pain,  $2,000  damages  is  not 
excessive. 

Appeal  from  District  Court,  Canyoo 
County;  Ed.  L.  Bryan,  Judge. 

Action  by  Nettie  L.  Shaw  against  the  City 
of  Nampa  to  recover  damages  for  personal 
injury.  Judgment  for  plaintiff,  and  defraid- 
ant  anieals.  Affirmed. 

Wm.  P.  O'Connor,  of  Nampa,  and  Ja<^son 
ft  Walters,  of  Caldwell,  for  appellant.  W. 
U  Bicknell,  of  Caldwell,  and  Bice,  ThCHnp- 
mm  &  Buckner,  of  Caldwcfll,  for  respondent. 

DAVIS,  District  Judge.  This  action  was 
instituted  to  recover  damages  for  personal 
Injuries  received  by  the  respondent  It  ap- 
pears from  the  evidence  that  while  walking 
almg  a  certain  eddewalk  with  her  daughter, 
the  respondent  fell  over  a  loose  board,  there- 
by breaking  her  arm  and  bruising  her  body. 
The  Jury  returned  a  verdict  in  her  favor, 
assessing  damages  in  the  sum  of  72.000. 


Judgment  was  entered,  from  which  this  ap- 
peal is  takoi. 

Several  errors  are  spedfled  In  the  admis- 
sion and  rejeettmi  of  evtdmce,  all  of  wMch 
have  been  examined  and  are  held  to  be  with- 
out merit.  The  only  one  we  de^  necessary 
to  discuss  Is  tbat  which  deals  with  the  sub* 
Ject  of  privileged  comnianlcatl<Hi. 

[11  When  the  respondent  was  Injured,  she 
empBoyed  Dr.  Kellogg  as  her  physician.  He 
Immediately  took  her  to  Caldwell,  where  he 
employed  Dr.  Cole  to  take  an  X-ray  picture 
of  the  broken  arm.  After  the  picture  wns 
taken  and  developed,  Dr.  Cole  consulted  with 
Dr.  Kellogg  relative  to  the  interpretation  of 
the  picture  and  the  treatment- to  be  odmiois- 
tered.  Coansel  for  the  respondent  objected 
to  Dr.  Cole  testi^lng  as  to  any  facts  learned 
while  be  .was  thus  employed,  which  objec- 
tion was  properly  sustained.  It  appears 
from  the  evidence  that  Dr.  Cole  did  more 
than  perform  mere  mechanical  work  as  a 
photographer,  and  that  be  used  his  knowl- 
edge and  experience  as  a  physician  In  lutein 
preting  the  meaning  of  the  picture,  and  ad- 
vised with  Dr.  Kelloffi  as  to  what  treatment 
shoul'l  be  given,  the  respondent  paying  Dr. 
Cole  for  his  services.  The  trial  court  was 
Justified  In  exdndlng  such  evidence  as  privl- 
l^ed  communication,  under  Bev.  Codes,  1 
5958,  par.  4. 

[2]  The  appellant  assigns  as  gronnds  toe 
the  reversal  of  the  Judgment,  that  the  evi- 
dence is  insufficient  to  sustain  the  verdict 
On  this  point  it  Is  cootended  by  appellant 
that  tluxe  was  no  evidence  that  it  had  di- 
rect inf  wmatlon  of  any  defect  in  the  sidewalk, 
and  that,  on  the  contrary,  the  evidence  show- 
ed that  it  did  its  fuH  duty  in  inspecting  and 
caring  f6r  such  walk,  and  that  no  tacts  were 
shown  to  have  ezf'sted  fnun  whldi  it  might 
be  held  that  it  had  constructive  notice  that 
the  sidewalk  was  so  defective  as  to  be  dan- 
geroua  Appellant  further  contends  that 
whatevN-  weakness  may  have  been  shown  to 
have  existed  in  the  sidewalk  was  a  latent 
defect  that  it  did  not  know  of  and  could  not 
have  learned  of  by  the  ezerdae  of  reasonable 
care,  and  that  therefore  it  Is  not  liable  for 
the  injury  resulting  to  respondent  from  such 
latent  defect.  There  was  evidence  In  the  reu- 
ord  from  whldi  the  Jury  might  have  beller- 
ed  that  another  accident  of  a  similar  nature 
occurred  near  the  same  place  a  short  time 
b^ore  respondent  was  Injured ;  that  tibe  gen- 
eral  reputation  of  the  walk  among  the  people 
residing  In  the  part  of  town  where  It  was 
located  was  that  it  was  defective  and  bad ; 
tbat  at  various  other  times  boards  and  sec- 
tions had  been  loose  on  the  walk  near  Uie 
place  wbere  she  was  Injured;  that  water  fre- 
quently flowed  under  the  waXk  and  came  up 
through  the  cracks  betweoi  the  boards  when 
people  walked  upon  It;  that  die  walk  was 
shaky  and  gave  to  the  step  of  pedeitrlans,  as 
if  the  sleepers  were  rottm;  that  tiie  boards 
were  decayed  around  the  nails;  tiiat  It  was  a 
wooden  walk  over  9  years  old;  that  It  waa 
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a  very  poor  walk;  that  the  offlcm  <Mt  the 
city  had  repaired  It  before  and  knew  of  its 
weakened  condition  from  na^  age,  and  decay; 
and  that  the  Injury  comiflatiied  of  was  dne 
to  the  giving  way  of  the  material  tiiat  held 
the  naU  or  nails  by  which  Uie  board  was 
originally  secored,  when  respondent  and  her 
daughter  were  passing  along  the  walk  In  the 
usual  and  proper  way.  While  there  is  evi- 
dence tending  to  contradict  much  of  the 
above,  the  vital  p(dnt  for  this  court  to  de>- 
termlne  la  whether  or  not  there  la  such  sub- 
atantlal  evidence  In  the  record  as  to  justify 
the  Jury  in  cooslderli^  the  facts  as  c<»uitmc- 
tlve  noUce  to  appellant  that  the  walk  was 
weak  and  defective  and  needed  repairs,  in 
order  to  make  It  reasonably  safe  for  per- 
sons who  walked  over.  This  court  Is  of  the 
opinion  that  there  was  snfflcient  evidence  to 
snbmtt  to  the  Jnry,  and  that  the  verdict 
should  not  be  disturbed. 

[S]  The  appellant  also  assigns  as  error 
that  excessive  damages  were  awarded  to  the 
re^ondent  under  the  influence  of  passion 
and  prejudice.  It  appears  that  respondent 
was  61  years  of  age  when  Injured;  that  her 
arm  was  broken  near  the  shoalder;  tliat 
she  was  bruised  and  hurt  on  the  hip  and 
body,  which  pained  her  severely  for  several 
weeks.  She  was  not  able  to  work  for  about 
5  months,  3  months  of  which  time  she  was 
under  the  doctor's  care.  Her  arm  was  still 
stltf  at  the  time  of  the  trial  and  could  not  be 
used  fireely,  and  there  was  substantial  evi- 
dence to  show  that  such  Injury  was  perma- 
nent. It  therefore 'cannot  t>e  said  that  the 
damages  were  so  excessive  as  to  Justify  this 
court  in  reversing  or  modtfylng  the  Judg- 
ment. 

The  judgment  Is  aflElimed,  wlttt  costs  to  re- 
qpcmdent 

BUD6B,  C.  J.,  and  MORGAN,  concur. 


(SI  Idmho.  362} 

WATKINS  V.  LORD. 
(Supreme  Court  of  Idaba  Hardi  28, 1918.) 

1.  Husband  and  Wife  <8=»347  —  CannNAx 
Con  V  ERSJiTioN— Allksation. 

A  cause  of  action  for  crimmal  converBation 
may  be  alleged  by  a  contlnuando. 

2.  Husband  and  Wife  <E=»347  —  Cbiuinal 
Conversation— Allegation  and  Proof. 

Proof  tbereuader  may  be  given  of  the  wronic- 
fol  act  in  itsne,  committed  on  any  date  within 
the  time  stated  In  tlie  pleading,  and  witbin  the 
statute  of  limitations. 

8.  Husband  and  Wife  «s9341  —  Cbisiinal 

OONVEBSATimV— OlST  OF  ACTION. 
The  gist  or  gravamen  of  the  charge  is  the 
criminal  conversation,  the  alienation  of  the 
spouse's  affections  being  incidental  and  material 
only  in  so  far  as  it  affects  the  quantum  of  dam- 
ages. 

4.  WITNXSSKB  «3>62(1,  2>— OOHPBTKNCT— Bus* 
BAND  AND  WiFE. 

Revised  Codes,  {  S958,  precludes  either  a 
hnsband  or  a  wife  from  testi^ing  for  the  other, 
without  the  other's  consent,  and  tbia  rule  admits 


of  no  ezceptiMa  other  than  Uiose  expressly  spec- 
ified in  the  statute. 

Appeal  from  District  Court,  Ada  County; 
Carl  A.  Davis,  Judge. 

Action  by  Lemuel  Watklns  agahist  Thomas 
Lord  for  damages  for  criminal  conversation. 
Judgm«it  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

J.  F.  Colvhi  and  J.  C.  Johnston,  both  of 
Boise,  for  appellant  J.  R.  Good  and  S.  L. 
^pton,  both  of  Boise,  for  respondent. 

BUDGB,  C.  J.  This  is  an  action  of  crimi- 
nal conversation  for  debaudiii^  respondent's 
wlfa  Judgment  for  damages  was  awarded 
In  the  sum  of  $2,600.  From  which  Judgment, 
and  from  an  order  denying  a  motion  for  a 
new  trial,  tills  appeal  was  prosecuted. 

[1,2]  Appellant's  brief  contains  24  s^M- 
rate  assignments  of  error,  but  It  will  not  be 
necessary  to  discuss  all  of  them. 

The  third  assignment: 

"(3)  That  the  conrt  erred  In  refnain;  to  com- 
pel the  plaintiff  to  famish  the  defendant  a  ape- 
ci&o  bill  of  particulars  at  the  dates,  places,  and 
times  wbm  the  defendant  carnally  knew  the 
plaintiirs  wife,  if  at  aU"— 

is  not  well  taken.  Respondent,  after  appel- 
ant answered,  furnished  a  bill  of  particulars 
to  which  the  proof  Is  sufflclently  responsive. 
We  have  no  statute  providing  for  a  bill  of 
particulars  In  cases  of  this  character.  There 
are  authorities  holding  that  in  such  cases  a 
bill  of  particulars  may  be  required.  Shaffer 
V.  Holm,  28  Hun  (N.  Y.)  264;  Tilton  v,  Beech- 
er,  5»  N.  T.  176,  17  Am.  Rep.  337.  But  these 
cases  arose  under  a  statute  which  we  do  not 
have.  The  prevailing  view,  however,  is  that 
a  charge  of  this  nature  may  be  alleged  by  a 
contlnuando,  and  that  "proof  thereunder  may 
be  given  of  the  wrongful  act  in  Issue,  commit- 
ted on  any  date  within  the  time  stated  In  the 
pleading,  and  within  the  period  of  the  stat- 
ute of  limitations."  Smith  v.  Meyers,  62 
Neb.  70,  71  N.  W.  1006;  21  Cyc.  1629,  1630; 
Yatter  v.  Miller,  61  Vt  147,  17  AU.  850; 
Long  V.  Booe,  106  Ala.  670,  17  South.  718; 
Johnston  V.  Dlsbrow,  47  Mich.  59,  10  N.  W. 
79;  Lemmon  v.  Moore,  94  Ind.  40;  S  Ency. 
PL  &  Pr.  617,  6ia  Moreover,  there  is  noth- 
ing Id  the  record  to  Indicate  that  appellant 
was  surprised  or  misled  or  In  any  wise  preju- 
diced  by  the  refusal  of  the  court  to  require 
respondent  to  furnish  an  additional  hill  of 
particulars. 

[4]  The  fourth  assignment  predicates  er- 
ror upon  the  refusal  of  the  court  to  permit 
respondent's  wife,  over  his  objection,  to  tes- 
tify against  hlro.  Section  5958,  Rev.  Codes, 
provides  as  follows: 

"Sec.  5958.  There  are  particular  relations  in 
which  it  is  the  policy  of  the  law  to  encourage 
confidence  and  to  preserre  it  Inviolate;  there- 
fore, a  person  cannot  be  examined  as  a  witness 
in  the  following  cases:  (1)  A  husband  cannot  be 
examined  for  or  against  his  wife,  without  her 
consent,  nor  a  wife  for  or  against  her  husband, 
withont  bis  consent ;  nor  can  either,  during  the 
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marritge  or  afterward*,  be,  without  the  consent 
of  the  other  examined  ai  to  any  commtinication 
made  by  one  to  the  other  during  the  marriage; 
but  this  exception  does  not  apply  to  a  dvil  ac- 
tion or  proceeding  by  one  agniDst  the  other  nor 
to  a  criminal  action  or  proceeding  (or  a  crime 
committed  by  violence  of  Qne  against  the  person 
of  the  other.    •    •    •  " 

California  and  many  of  the  other  states 
have  this  Identical  statute,  and  the  decisions 
thereunder  are  uniformly  to  the  effect  that 
neither  a  husband  nor  a  wife  can  testify 
agolnut  the  other  without  bis  or  her  consent 
and  that  the  rule  admits  of  no  exceptions 
other  than  those  expressly  specified  in  the 
statute. 

The  Supreme  Court  of  Minnesota  In  an 
early  case,  construing  a  statute  identical  in 
this  respect  with  our  own,  said : 

"If  this  statute  merely  laid  down  the  mle  dis- 
abling the  husband  and  wife  from  testifying  for 
or  against  each  other,  It  might  be  urged  that  it 
was  only  a  statutory  adopnon  of  the  common> 
law  rule,  and  that  it  adopted  also  the  common- 
law  application  of  the  rule,  including  ttie  ex- 
ceptions. But  it  also  prescribes  the  application 
of,  and  defines  and  limits  the  exceptiona  to.  the 
rale  of  dtsabUltr.  This  excludes  resort  to  the 
common  law  to  determine  bow  far  the  rale  shall 

firevail,  and  what  cases  shall  he  excepted  from 
L  So  it  is  immaterial  that  the  common  law  did 
or  did  not— though  we  know  of  no  well-consid- 
ered case  holding  that  it  did— admit  the  evidence 
of  a  wife  against  her  husband,  in  s  case  like 
this.  The  statute  does  not."  Huot  v.  Wise,  27 
Minn.  68,  09,  6  N.  W.  425;  Wolford  v.  Farn- 
ham.  44  Minn.  159,  46  N.  W.  295. 

The  statute  has  been  similarly  construed 
In  the  following  cases:  Krueger  v.  Dodge,  15 
S.  D.  159,  87  N.  W.  965;  Zimmerman  v.  White- 
ley,  134  Mich.  39,  95  N.  W.  989;  Knlckertwck- 
er  V.  Worthing,  138  Mich.  224,  101  N.  W.  540; 
French  v.  Deane,  19  Colo.  504,  36  Pac.  609,  24 
I..  R.  A.  387;  Bassett  v.  United  States,  137 
U.  S.  496,  11  Sup.  CL  165,  34  I*  Ed.  762  (con- 
struing Utah  statute);  People  v.  MulUngs,  83 
Cal.  138,  23  Pac.  229.  17  Am.  Rep.  223;  Falk 
V.  Wittram,  120  Cal.  479,  52  Pac.  707,  65  Am. 
Rep.  184;  Humphrey  v.  Pope,  1  Cal.  App.  374, 
82  Pac.  223.  The  numerous  decisions  cited 
by  appellant  in  support  of  his  position  are 
under  statutes  essentially  different  from  our 
own  and  have  no  application  to  the  point  here 
involved.  The  statutes  of  New  York,  Iowa, 
and  Wisconsin,  although  similar  In  some  re- 
tipects  to  section  5958,  supra,  contain  an  ex- 
press provision  permitting  the  husband  or 
wife  to  testify  against  the  other  In  a  civil 
action  of  this  nature. 

[3]  Many  of  the  errors  assigned  attack 
from  various  anglgs  the  sufficiency  of  the  evi- 
dence to  support  the  verdict,  and  It  Is  also 
urged  that  the  verdict  Is  excessive.  There  Is 
no  merit  In  either  of  these  contentions.  The 
assignments  predicating  error  upon  the  giv- 
ing of  certain  instructions  and  the  refusal 
to  give  certain  others  requested  by  appel- 
lant are  equally  without  merit  The  gist  or 
gravamen  of  the  charge  laid  In  the  com- 
plaint is,  not  the  alienation  of  the  wife's  af- 
fections, but  tbe  criminal  converaatiou;  the 


alienation  of  the  wife's  affections  being  Inci- 
dental and  material  only  In  so  far  as  it  af- 
fects the  quantum  of  damages. 

We  have  carefully  examined  the  entire  rec- 
ord and  are  satisfied  that  no  prejudicial  er 
tor  is  disclosed  thoeln.  The  Judgment  is 
affirmed.  Costs  are  awarded  to  resptMndait. 

HOBOAN  and  BICB.  JJ^  craicur. 

'  (n  Idaho,  38l> 

LAMBBIX  et  al.  v.  PRAZTER. 

(Supreme  Court  of  Idaho.  March  29.  1918.) 

1.  Watcbs  and  Water  Coubsxs  «=»249— Pkr- 
urr  TO  Appropbiatb  Water  —  Extent  of 

RlOHT. 

The  holder  of  a  permit  to  appropriate  the 
waters  of  a  stream,  mth  a  point  of  diversion  on 
the  main  channel  thereof,  is,  to  the  exMnt  of 
his  permit  rights,  entitled  to  tfae  use  of  the  wa- 
ter of  the  stream,  notwithstanding  a  portion 
thereot  originally  diverted  to  another  branch, 
was  returned  to  the  main  channel  by  tfae  bidder 
of  a  junior  permit; 

2.  Watbbs  ahd  Watbb  Gotnsn  «=»247@)— 
Pebmit  to  Appbopbiatk  Wateb— Injxjnc- 

TION. 

A  writ  of  injunction  will  issue  to  protect  the 
inchoate,  contingent  right  to  tbe  use  of  water  by 
the  h<dder  of  a  permit  to  appropriate  it  who  has 
complied  with  tbe  terms  of  the  permit  and  has 
completed  his  works  of  diversion  and  application 
to  such  an  extent  that  tbe  water  may  be  applied 
to  a  benefidal  use. 

3.  Waters  and  Wateb  Courses  *=»247g)— 
PEBurr  TO  Appropbiatb— Injunction— Psi- 
OBirr  or  Right. 

In  an  action  for  an  injunction,  wherein  each 
of  the  parties  asserts  a  superior  right  in  himself 
as  a  ground  for  injunctive  anil  ireneral  relief, 
flndings  of  fact  and  decree  establishing  the  prior 
right  are  consistent  with  the  case  made  by  the 
pleadings  and  with  tbe  issues  joined. 

4.  Judgment  «=>065  —  Bights  of  Pasties  — 

CoNCLUaiVENESa 

A  decree  fixing  the  rights  of  parties  UtIgaDt 
to  the  water  of  a  stream  is  binding  only  <m  tbe 
parties  and  thdr  privies. 

^peal  from  District  Court,  Elmore  Coun- 
ty;  Edward  A.  Walters,  Judge. 

Action  for  Injunction  by  George  A  Lam- 
brlx  and  another  against  W.  L.  Frailer. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals. Affirmed. 

W,  G.  Bowie,  of  Mountain  Home,  and  D. 
A.  Dunning,  of  Boise,  tor  appellant.  Hawl^ 
&  Bawley.  of  Boise,  fbr  resipondenta. 

MORQAN,  J.  The  permits  of  respondents 
and  appellant,  senior  and  Junior  respectively, 
call  for  the  appropriation  of  the  waters  of 
Canyon  creek,  which  stream  divides,  In  Its 
downward  course,  Into  two  branches  known 
as  tbe  East  fork  and  West  fork.  Both  places 
of  diversion  are  located  on  the  West  fork 
which  the  trial  court  found  to  be  tbe  main 
channel.  The  findings  of  fact,  being  support- 
ed by  evidence  sufficient,  if  nncontradlcted. 
to  sustain  them,  will  not  be  disturbed  because 
of  conflict  Davenport  v.  Burke.  30  Idaho^ 
598,  167  Pac.  48L 
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[1,1]  To  tbe  extent  of  their  permit  rlgbts 
rea^oDdeats  are  entitled  to  the  ase  of  the  wa- 
ter of  the  creek  flowing  In  tbe  West  fork, 
notwltbstanding  a  portion  of  it,  originally 
diverted  therefrom  to  the  East  fork,  was  re- 
turned thereto  by  appellant.  Malad  Valley 
Irr.  Co.  V.  Campbell,  2  Idaho,  411,  18  Pac 
52.  BegpondentB,  having  substantially  com- 
plied with  the  terms  of  their  permit,  are  tbe 
owners  of  an  indioate,  contingent  right 
(Speer  v.  SteiAensmi.  16  Idaho,  707,  102  Pac. 
366;  Basinger  r.  Taylor,  30  Idaho,  289,  164 
Pac  SSZi,  and,  having  qompleted  thetr  works 
ot  diTcrslcm  and  application  to  snch  an  ex- 
tent that  the  water  may  be  applied  to  the 
beneficial  use  intended,  a  writ  of  Injunction 
was  properly  Issued  to  restrain  appellant 
from  interfering  with  sach  use  and  from 
thereby  preventing  respondents  from  ripen- 
ing tbelr  incipient  interest  into  a  complete 
appropriation.  Allen  v.  Dunlap.  24  Or.  229, 
33  Pac.  675;  Jackson  v.  Jackson,  17  Or.  110, 
19  Paa  847.  This  is  true  even  if  an  injury 
to  respondents  was  nonexistent  at  the  time. 
Fisdier  v.  Davis  (on  rehearini^  19  Idaho,  501, 
116  Paa  414.  In  this  req>ect  respondents* 
rl^t,  though  only  a  consent  to  construct  ir- 
rigation works  and  acquire  real  property 
<^peer  r.  Stephmson,  snpra),  partakes  of  the 
nature  of  a  vested  light  (Merrltt  v.  City  of 
Los  Angeles,  162  CaL  47, 120  Paa  1064 ;  Inyo 
Consol.  Water  Ca  v.  Jeas,  161  CaL  B16,  119 
Paa  984 ;  De  WolfaklU  t.  Smith,  6  Cal.  App. 
175,  89  Paa  1001). 

[S]  Ai^ieUttnt'a  objection  that  the  decree 
la  one  qui^ng  title  only  is  not  taken. 
In  eflTect;  the  decree  establishes  notlilng 
more  than  that  the  rl^ts  of  respondents  un- 
der th^  permit  are  prior  In  point  of  time 
and  superior  to  the  rights  of  appellant  un- 
der his  permit.  Neither  Is  appellant's  conten- 
tion correct  that  the  trial  court  could  not 
have  established  the  respective  rights  of  the 
Ijartics.  The  granting  of  relief  to  respondents 
depended  upon  the  priority  of  their  right  be- 
ing found.  Such  priority  was  alleged  in  the 
complaint,  and  both  injunctive  and  general 
relief  were  prayed  for.  The  appellant  an- 
swered with  a  denial,  asserting  a  prior  right 
In  himself,  and  asking  counter  relief  of  the 
same  character.  The  findings  and  decree  are 
consistent  both  with  the  case  made  by  the 
coibplaint  and  with  ttie  issues  Joined.  Sec- 
ticm  4353,  Rev.  Codes;  Stocker  v.  Kirtley,  6 
Idaho,  705,  50  Pac.  801. 

[4]  Tbe  decree  is  unnecessarily  broad. 
It  is  not  objectionable  upon  the  ground  that 
it  Is  general  in  terms,  for  tbe  rule  is  that 
decrees  fixing  rights  of  parties  to  tbe  waters 
of  a  stream,  though  general  In  form,  are  bind- 
ing only  upon  the  parties  and  their  privies. 
Stocker  v.  Kirtley,  supra;  State  v.  Stelner, 
58  Wash.  578,  109  Pac.  57.  The  decree,  how- 
ever, must  be  construed  In  the  light  of  the 
pleadings  upon  whldi  It  reats  and  the  law 


governing  the  rl^ts  of  holders  o<  permits 
Issued  by  tlie  state  engineer. 

The  relief  to  which  respondents  are  entitl- 
ed, under  the  complaint  and  findings  of  tbe 
court,  is  freedom  from  interference  with  tbe 
completion  of  their  works,  and  tbe  applica- 
tion of  the  water  claimed  to  the  benefldal 
use  specified  in  tbe  permit.  They  are  entitl- 
ed to  freedom  from  interference  only  so  far 
and  so  long  as,  in  compliance  with  tbe  law, 
they  continue  with  their  work  and  proceed 
to  make  benefldal  application  of  the  water. 

The  court  found  that  respondents  bad  con- 
structed a  reservoir  and  necessary  conduits, 
canals,  and  ditches,  leading  from  it  to  the 
lands  upon  wlilch  the  water  was  intended  to 
be  used  under  the  permit,  of  sofllclent  size 
and  dimensions  to  carry  and  cmivey  the  wa- 
ter to  the  lands.  In  view  of  that  finding  the 
decree,  though  not  exact  in  Its  terms  in  de- 
fining tbe  rights  of  the  parties,  la  not  so  ob- 
jectionable as  to  require  reversah 

The  Judgmoit  appealed  from  la  affirmed. 
Costs  awarded  to  respondents. 

BUDtiE,  C      and  RICE,  J.,  concur. 


(n  Idaho,  887) 
BREYER  T.  BAKER. 

(Supreme  Court  of  Idaho.  March  80, 1018.) 

Watbbb  and  Watxb  Cocbseb  «=:»130— Wateb 
Rights— Seepaqk—Appboe'biation. 
Seepage  water  from  a  caual  having  its 
source  m  a  watershed  other  than  that  in  which 
the  seepage  occurs  is  subject  to  appropriation 
under  the  provisioDS  of  Rev.  Codes,  |  8246. 

Appeal  from  District  Court,  Elmore  Coun- 
ty; James  R.  Bothwell,  Judge. 

Action  by  Edward  J.  Breyer  against  An- 
drew J.  Baker.  I>ecree  for  defendant,  and 
plaintifF  appeals.  Affirmed  In  part,  and  re- 
versed in  part 

W.  0.  Hovple,  of  Mountain  Home,  for  ap- 
pellant E.  J.  Dockery,  of  Boise,  and  Daniel 
McLaughlin,  of  Mountain  Home,  for  respond- 
ent 

RICE,  J.  The  appellant  brought  this  ac- 
tion to  quiet  title  to  the  waters  of  Dixie 
creek.  In  Elmore  county,  alleging  ownership 
of  1^.9  acres  of  land  and  an  appropriation 
of  3.2  cubic  feet  per  second  of  water  from 
tbe  said  creek,  with  date  of  priority  in 
March,  1903.  The  respondent  answered  and 
filed  a  cross-complalnt,  alleging  ownership 
of  approximately  160  acres  of  land  and  an 
appropriation  of  certain  seepage  water,  with 
date  of  priority  some  time  in  the  spring  of 
1908,  and  a  sulMiequcnt  appropriation  of  tbe 
waters  of  Dixie  creek,  with  date  of  priority 
some  time  in  the  year  1913. 

It  is  admitted  that  the  1913  appropria- 
tion of  respondent  is  subseqQent  to  tbe  ap- 
propriation of  appellant,  but  respondent 
maintains  that  he  has  a  first -right  to  the 
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seepage  water  appropriated.  The  court 
found  that  the  appellant  owned  60.8  acres  of 
land,  which  was  sosceptible  of  gravity  Ir- 
rigation from  Dixie  creek  and  required  arti- 
ficial Irrigation,  and  decreed  the  appellant 
second  feet  of  water  from  the  creek 
prior  to  any  right  of  the  respondent  therein. 
The  court  decreed  the  respondent  1  second 
foot  of  the  waters  of  the  creek,  with  date 
of  priority  subsequent  to  that  of  th«  appel- 
lant. The  evidence  is  substantially  conflict- 
ing upon  the  question  as  to  bow  many  acres 
of  land  the  appellant  irrigated,  and  there 
was  no  dispnte  as  to  the  proper  duty  of 
water.  The  decree  with  reference  to  appel- 
lant's water  right,  therefore,  should  not  be 
disturbed.  No  question  Is  raised  as  to  re- 
spondent's right  to  the  1  second  foot  of  water 
.  from  the  creek  as  decreed. 

The  only  r«nalnlng  questi<m  In  the  case 
is  as  to  the  rlEfht  to  the  seepage  water  alles- 
ed  to  have  been  appropriated  by  the  re- 
spondent and  awarded  to  bhn  by  the  decree. 
The  record  shows  that  the  sewage  water 
claimed  by  respondent  escapes  from  the  canal 
of  tiie  Great  Western  Beet  Sngar  Company, 
which  began  to  carry  water  in  the  year  1908. 
There  is  no  allegation  In  the  re^ndent'a 
cross-complaint  as  to  the  source  of  supply 
of  this  canal.  The  court  cannot  take  Judldal 
notice  of  the  source  of  supply  of  a  canal. 

If  the  Great  Western  Beet  Sagar  Com- 
pany's canal  has  Its  source  In  Dixie  creek  at 
a  point  above  the  point  of  diversion  of  appel- 
lant's Irrigation  ditches,  the  claim  of  re- 
spondent to  prior  appropriation  of  the  seep- 
age water  from  said  canal  may  present  a 
grave  question.  There  are  statements  In 
the  record,  however,  from  which  we  Infer 
that  the  canal  may  have  Its  source  In  another 
watershed  than  that  from  which  Dixie  creek 
oMalns  Its  supply. 

If  this  fact  had  been  alleged  and  estab- 
lished in  this  case,  the  Jndgment  In  favor  of 
respondent  would  have  been  correct.  In  that 
case  the  seepage  water  from  the  canal  would 
not  be  water  which  appellant  appropriated, 
or  which  was  subject  to  his  appropriation. 
On  the  other  hand,  It  would  be  water  clear- 
ly within  the  provisions  of  Rev.  Codes,  { 
^246,  which  Is  as  follows : 

"All  ditches  now  constructed  or  which  may 
hereafter  be  constructed  for  the  porpose  of  utll- 
izins  seepage,  waste  or  spring  water  of  tiie  state, 
shall  be  governed  by  the  same  laws  relating  to 
priority  of  rlgbt  as  those  ditches,  canals,  and 
Cunduits  constructed  for  the  purpose  of  aUlIzing 
the  waters  of  running  streams." 

For  a  case  somewhat  analogous,  see  Blp- 
ley  V.  Park  Center  Land  A  Water  Co.,  40 
Colo.  129,  90  Pac.  76. 

The  decree  awarding  to  appellant  1*'/i3b 
second  feet  of  the  waters  of  Dixie  creek,  and 
to  respondent  1  second  foot  thereof.  Is  af- 
firmed. The  decree  awarding  te  respondent 
sVso  of  a  second  foot  of  the  seepage  water 
from  the  canal  of  the  Great  Western  Beet 


Sugar  Company  Is  reversed,  wiOi  directions 
to  the  trial  court  to  permit  respondent  to 
amend  his  cross-complaint  and  submit  proof 
as  to  the  source  of  supply  of  the  canaL 
Should  the  court  find  that  the  canal  has  Its 
source  in  a  watershed  other  than  that  from 
vihlch  Dixie  creek  obtains  Its  supply,  Jad^* 
ment  should  thereupon  be  entered  in  tavor  of 
respondent  on  his  crosfrcomplatnt  for  the  use 
of  the  seepage  water  from  said  canal  Bach 
party  shaU  pay  his  own  costs  on  this  appeaL 

BUDGE,  a      and  MORGAN,  ooncor. 


(31  Id&bo.  3>6> 

KINZELL  T.  CHICAGO,  M.  &  ST.  P.  RT.  CO. 

(Supreme  Court  of  Idaho.   March  26.  1918.) 
Commerce  *=>27(81  —  Federal  Employees' 

LlABILITT  Act— EUFLOTED  IN  "InTEBSTATK 

Comntncs." 
A  laborer  «oployed  in  the  constmctifm  of  a 
fill  beneath  a  wooden  trestle,  which  when  com- 
pleted was  intended  to  take  the  place  of  the 
trestle  and  to  support  the  track  of  a  railroad 
company  engaged  in  the  transportation  of  both 
iDtrastate  and  interstoto  commerce,  is  not  en- 
gaged in  "interstate  commerce"  so  as  to  entitle 
him  to  maintain  an  action  for  personal  injuries 
under  the  federal  Employers'  Liability  Act  of 
April  22,  1908,  c.  149,  35  Stat.  6B  <U.  S.  Gomp. 
»t  1916,  fS  8657-8666). 

[Ed.  Note.— For  other  de&nltionB,  see  Words 
and  Phrases,  First  aad  Second  S«ie«,  Intec^ 
state  Commerce.] 

Appeal  from  District  Court,  Shosli«i» 
County ;  William  W.  Woods.  Judge. 

Action  by  William  Klnsell  against  the  Chl- 
cago^  Milwaukee  &  St.  Paul  Hallway  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant ai^eals.  Reversed,  with  InstmctloBB  to 
dismiss  the  action. 

Geo.  W.  Korte,  of  Seattle,  Wash.,  and 
Robt.  H.  Elder,  of  Ccenr  d'Alene,  for  appel- 
lant. John  r.  Gray,  of  Cteur  d'Alene,  W.  D. 
Koeton,  of  St.  Maries.  W.  F.  McNaughton.  of 
Cocur  d'Alene,  and  Jas.  A.  Wayn^  ot  Wal- 
lace, for  respondent. 

RICE,  J.  William  Klnzell  brought  this  ac- 
tion to  recover  damages  for  personal  Injuries 
received  by  him  while  In  the  employ  of  a 
railway  company  engaged  In  both  Intrastate 
and  Interstate  commerce.  The  injuries  com- 
plained of  were  received  In  the  state  of 
Washington  while  appellant  was  engaged  In 
constructing  a  dirt  fill  beneath  a  wooden 
trestle,  known  as  bridge  No.  140  near  the 
town  of  Ewan,  Wash.,  which  fill  was  intend- 
ed eventually  to  support  the  track.  The  ma- 
terial with  which  the  fill  was  being  con- 
structed was  obtained  from  new  construction 
work  entirely  within  the  state  of  Washing- 
ton, and  no  question  of  Interstate  commerce 
was  thereby  Involved.  The  fill  had  progress- 
ed to  the  extent  that  It  bad  in  places  reach- 
ed the  railroad  ties,  and  It  had  become  nec- 
essary, after  dumi^ng  the  cars  of  dirt,  to 
use  what  is  known  as  a  "bulldoser'*  to  spread 
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the  dirt  avay  from  tbe  track  and  thereto 
widen  the  fill.  The  boUdoser  employed  In 
this  case  was  a  flat  car,  with  adjastatde 
wings  extending  on  either  side  from  a  point 
slightly  over  each  rail  aiid  sq^adlng  oat  to- 
ward tbe  back  of  tbe  car. 

Tbe  principal  duty  of  respondent  was  to 
adjust  these  wings,  and  at  times  when  they 
were  waiting  for  another  tralnload  of  dirt, 
he  and  Hyram  Lee.  another  employ^  upon 
the  dozer,  nsed  shovels  to  clean  oat  tiie  rocks 
that  lodged  between  the  tracks.  The  dirt 
was  being  t>rought  to  the  fill,  by  means  of 
two  trains  of  ab6at  25  "air  dump"  cars 
each.  When  the  train  anproached  the 
bridge,  It  would  couple  onto  the  dozer  and 
proceed  to  the  place  where  the  dirt  was  to 
be  dumped.  After  dumping  tbe  dirt  tbe 
cars  would  be  righted  and  the  train  would 
start  back,  polling  the  dozer  after  It  The 
wings  of  tbe  dozer  would  leTel  down  the  dirt 
dumped,  spreading  it  away  from  tbe  track 
and  thus  widen  the  fill. 

At  tbe  time  of  his  injury,  respondent  was 
standing:  on  the  front  of  the  dozer  waiting 
for  tbe  dirt  train  to  couple  on.  While  he 
was  waiting  he  was  looking  over  tbe  fill  to 
determine  where  this  tralnload  of  dirt  diould 
be  dumped.  He  contends  that  through  neg- 
ligence of  tbe  appellant,  the  train  was  going 
at  so  great  a  rate  of  speed  when  It  coupled 
onto  the  dozer  that  it  broke  his  bold  on  the 
cross  rods  and  crank  shaft  and  threw  him 
violently  to  the  ground  between  tbe  wheels 
of  the  bead  car  end  injured  him  severely. 

B^ore  the  trial  of  this  case  appellant  mov- 
ed to  have  the  respondent  make  an  election 
of  remedies,  and  respondent  elected  to  bring 
his  case  under  the  federal  Employers'  Lla- 
blUty  Act,  3S  Stats,  at  Ia  p.  65.  c.  149  (U.  S. 
Comp.  St.  1916,  {{  8657-866S).  tbe  material 
part  of  which  Is  as  follows: 

"That  every  common  carrier  by  railroad  while 
engaging  in  commerce  between  any  of  the  sever- 
al states  *  *  «  shall  be  liable  in  damages  to 
any  person  suffering  injury  while  he  is  employed 
by  Bueh  carrier  in  audi  commerce  •  *  •  for 
BQcb  injury  *  *  *  resulting  In  whole  or  in 
part  from  Uie  negligence  of  any  of  tbe  officers, 
agents,  or  employte  ot  such  carrier,  or  by  rea- 
son of  any  defect  or  Insufficiency,  due  to  its  neg- 
ligence, in  its  cars,  engines,  appliances,  machin- 
ery, trade,  roadbed,  works,  boats,  wharfs,  or 
other  eQuipmenL" 

While  a  number  of  errors  are  assigned 
wlilch  appear  to  Ik  worthy  of  careful  con- 
sideration, tbe  question  which  will  dispose 
of  tbe  case,  according  to  the  conclusion  we 
have  reached,  is  whether  re^ndenjt  was 
within  the  terms  of  the  act  at  the  time  the 
injury  occurred.  The  other  matters  present- 
ed will  not  therefore  be  discussed  In  this 
opinion. 

Respondent  suggests  that  the  act  Is  reme- 
dial in  its  character,  and  should  be  so  con- 
strued as  to  prevent  the  mischief  and  ad- 
vance the  remedy  (cltiug  St  Louis,  etc.,  R, 
Co.  V.  Conley,  1S7  Fed.  949,  110  C.  C.  A.  97 ; 
Bolch  V.  C,  M.  &  St  P.  R.  Co.,  90  Wash. 
.47,  165  Pac.  422).  The  construction  of  the 
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act,  however,  does  not  admit  of  any  discre- 
tion on  tta«  part  of  the  court,  nor  are  tbe 
rules  of  strict  or  Uberal  construction  apiAir 
caUe. 

Tbe  question  presented  by  this  fea- 
ture of  the  case  is  whether  respondent  was 
engaged  In  Interstate  commerce  at  the  time 
the  acdd^t  occurred,  and  therefore  has  a 
cause  of  action  arising  under  liie  federal 
statute,  or  whether  he  must  seek  his  remedy 
under  the  Workmen's  Compensation  Act  of 
tbe  state  of  Washington  (Laws  1911.  p.  845). 
Raymond  v.  O.,  M.  &  St  P.  R.  Co.,  248  U.  S. 
43,  37  Sup.  Ct  268.  61  L.  lild.  683. 

Many  cases  have  arisen  In  which  the  courts 
have  been  called  upon  to  lay  down  rules  by 
wbldi  this  question  shall  be  determined.  It 
is  held  that  the  employ^  must,  at  the  time 
of  bis  Injury  t>e  employed  In  Interstate  com- 
merce. Hi.  Cent  R.  Co.  v.  Behrena,  233  U. 
S.  473.  34  Supi  Ct.  646,  58  U  Ed.  1061,  Ann. 
Cas.  19140,  163;  Shanks  v.  D.,  L.  &  W.  R. 
CO.,  239  U.  S.  666,  S6  Sup.  Ot.  188,  60  U  Ed. 
436,  L.  R,  A.  1916C,  797.  In  the  las^clted 
case  It  is  said : 

"Having  in  mind  the  nature  and  nsual  course 
of  the  buelness  to  which  the  act  relates,  and  the 
evident  purpose  of  Congress  in  adopting  tbe  act, 
we  think  it  speaks  of  interstate  commerce,  not 
in  a  technical  legal  sense,  but  in  a  practical 
one  better  suited  to  tbe  occasion  (see  Swift  & 
Co.  V.  U.  S.,  196  U.  S.  375,  398  ;  49  L.  Ed.  618, 
526;  25  Sup.  Ct.  Rep.  276).  and  that  tbe  true 
t^t  of  emDioyment  m  such  commerce  in  the 
sense  intended  Is,  Was  the  employ^  at  tbe  time 
of  the  injury  engaged  in  Interstate  transporta- 
tion, or  in  work  so  closely  related  to  It  as  to  be 
practically  a  part  of  it?" 

Applying  the  test,  it  Is  held  that  one  en- 
gaged in  repairing  or  keeping  in  usable  con- 
dition a  roadbed,  bridge^  engine,  car,  or  oth- 
er Instrument  then  in  use  In  such  tmnsf^r- 
tatlon  is  engaged  In  Interstate  commerce. 
Pedersen  v.  D.,  L.  &  W.  R  Co.,  229  U.  8. 
146,  33  Sup.  Ct  648,  57  L.  Ed.  1126,  Ann. 
Cas.  19140,  153;  San  Pedro,  etc.,  R.  Co.  v. 
Davlde,  210  Fed.  870,  127  a  C.  A.  454; 
Phlla.,  etc.,  R  Co.  v.  McConneU,  228  Fed. 
263,  142  C.  C.  A.  655;  Southern  Ry.  Co.  v. 
McGuln,  240  Fed.  649,  183  a  a  A.  447; 
Cincinnati  Ry.  Oo.  v.  Hall.  248  Fsd.  76,  155 
a  C.  A.  606. 

So,  also,  one  engaged  in  an  act  Incidental 
to  his  employment  in  Interstate  transporta- 
tion comes  within  the  provisions  of  the  act 
Erie  R.  Co.  v.  Wlnfleld,  244  U.  S.  170,  37  Sup. 
Ct.  656,  61  L.  Ed.  1057;  Louisville;  etc.,  R 
Co.  V.  Parker,  242  U.  S.  13,  37  Sup.  Ct  4,  61 
U  Ed.  119;  N.  Y.  C.  R.  Co.  v.  Carr,  238  U. 
8.  260,  35  Sup.  Ct  780,  59  L.  Ed.  1298; 
Laraphere  v.  O.  R  4  N.  Co.,  196  Fed.  336, 
116  C.  O.  A.  166,  47  L.  R.  A  (N.  8.)  1. 

But  one  engaged  In  an  employment  upon 
an  article  which  may  ultimately  becmne  an 
element  of  interstate  commerce,  but  wfalcb 
is  too  remote  to  be  directly  connected  there- 
with, or  Incidoital  thereto,  is  not  engaged 
In  interstate  commerce  within  tbe  meaning 
of  the  act  D.,  L.  &  W.  R  Oo.  Yurkonls. 
238  U.  S.  439.  36  Sup.  Ct  902,  59  L.  Ed. 
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1307;  C,  B.  A  Q.  R.  Co.  v.  Harrington,  241 
IT,  S.  177,  36  Sup.  CL  517,  60  L.  Ed.  941 ;  Le- 
•hlgh,  etc.,  R.  Co.  v.  Barlow,  244  U.  S.  183, 
,S7  Sup.  Ct.  515,  61  L.  Fxl.  1070 ;  Shanks  v. 
D.,  L.  &  W.  R.  Co.,  supra ;  Minn.  &  St.  L.  R. 
Co.  V.  Winters,  i»42  U.  S.  3S3,  37  Sup.  Ct. 
170,  61  Ll  Ed.  86S;  N.  T.  C.  R.  Ca  v.  Carr, 
supra. 

It  Is  well  settled  that  new  construction 
of  either  roadbed  or  equipment,  designed 
ultimately  to  be  used  In  Interstate  com- 
merce, Is  not,  while  In  the  process  of  build- 
ing, an  Instrument  of  Interstate  commerce, 
and  one  injured  while  employed  about  the 
same  is  not  within  the  terms  of  the  act 
Raymond  t.  C,  M.  A  SL  P.  R.  Ca,  supra; 
Bravls  V.  O.,  M.  &  St.  P.  R.  Co.,  217  Fed. 
234,  133  a  C.  A.  228;  Minn.  &  St  L.  R.  Co. 
V.  Nash,  242  U.  S.  619,  37  Sup.  Ct.  239,  61 
L.  Ed.  531;  N.  T.  C.  R.  Co.  v.  White,  243 
U.  S.  188,  37  Sup.  Ct.  247.  61  L.  Ed.  667,  L. 
R.  A.  1917D,  1,  Ann.  Gas.  1917D,  629;  C.  ft 
H.  R.  Co.  V.  Steele.  183  Ind.  444,  108  N.  E. 
4;  McKee  v.  Ohio,  etc.,  B.  Co.,  78  W.  Va. 
131,  88  S.  B.  616. 

In  the  case  of  Lonisvllle,  etc.,  R.  Co.  t. 
Parker,  supra,  it  Is  said : 

"The  busioesa  upon  which  the  deceased  was 
cniraKcd  at  the  momeDt  was  transferring  an 
empty  car  from  one  swItfA  track  to  another. 
This  car  was  not  movins  In  interstate  commerce, 
and  that  fact  was  treated  as  conclusive  by  the 
Court  of  Appeals.  In  this  the  court  was  In  er- 
ror, for  if,  as  there  was  strong  evidence  to  show, 
and  as  the  court  seemed  to  assnme.  this  move- 
ment was  simply  for  the  purpose  of  reachln;; 
and  moving  an  interstate  car,  tne  parpose  would 
control  and  the  business  would  be  ioterstate." 
N".  T.  C.  R.  Co.  V.  Carr,  supra. 

We  are  of  the  opinion  that  constmctiog 
a  flU  to  take  the  place  of  a  trestle,  which  Is 
being  used  In  Interstate  commerce  is  new 
construction,  and  that  the  flll  does  not  be- 
come part  of  the  railroad  until  It  Is  complet- 
ed and  the  track  Is  placed  upon  It  Instead 
of  npon  the  trestle.  U.  S.  v.  O.,  M.  ft  P.  S. 
R.  Co.  (D.  O.)  219  Fed;  632;  Dickinson  v.  In- 
dustrial Board  of  Illinois,  280  lU.  342,  117 
N.  E.  438.  Columbia  P.  R.  Co.  v.  Sauter, 
223  Fed.  604,  139  a  O.  A.  150,  Is  not  to  the 
contrary,  for  In  that  case  the  main  purpose 
of  th6  work  was  directly  connected  with  the 
transportation  of  interstate  commerce. 

It  is  suggested  that  the  material  compos- 
ing the  fill  necessarily  added  support  to  the 
trestle  In  the  coarse  of  the  construction 
thereof.  This  Is  an  inference  which  does 
not  follow  from  the  testimony  in  the  case. 
But  if  it  were  true.  It  is  but  an  Incident 
to  the  work  of  making  the  fill,  and  not  a 
purpose  In  view  In  its  construction.  It  Is 
true  one  of  the  duties  of  respondent  was 
to  remove  dirt  and  rocks  from  the  track, 
which  lodged  thereon  when  the  cars  were 
dumped,  and  which  might,  if  allowed  to  ac- 
cumulate, interfere  with  Interstate  com- 
'merce.  This,  however,  was  hut  an  inddent 
to  the  work  of  constructing  the  fill,  and  did 
not  change  the  character  of  the  employmrait. 


The  object  of  the  work,  as  pointed  oat  in  the 
Parker  Case,  is  controlling. 

It  followR  that  respondent  does  not  come 
within  the  provisions  of  the  federal  statute, 
and  that  the  action  cannot  be  maintained. 
The  Judgment  is  reversed,  with  Instructions 
to  dismiss  the  actUm.  Coets  awarded  to  ap- 
pellant 

BUDGE,  a  J.,  aqd  MORGAN,  J.,  concur. 

'  (M  Idaho,  8G91 

BLAINE  COUNTY  v.  PULD  «t  al. 

(Supreme  Court  of  Idaho.    March  26,  1918.) 

1.  Statutobt  Duties  of  Couhtt  Tbea^uhkb. 

It  Ls  the  duty  of  the  coon^  treasarer,  un- 
der the  provisions  of  the  state  depository  law, 
to  deposit  public  funds  in  his  control  in  banks 
which  have  qualified  as  depositories,  and  he  is 
forbidden  to  withdraw  sums  so  deposited  except 
for  the  payment  of  warrants  legally  drawn,  or 
for  the  purpose  of  depositing  the  same  accord- 
ing to  law  in  other  banks  likewise  qualified,  and 
the  violation  of  these  requirements  is  made  a 
felony.    Section  2019.  Bev.  Codes. 

2.  DEPOSrrABiES  4s»9— Pbocebm  or  Sceooi. 
District  Bonds  —  DEPOsrr  bt  Coitwtt 
Treasiibkb— Ceedft  to  Clebk  or  School 

DlSTBICT. 

Where  the  proceeds  of  a  school  district 
bond  sale  were  paid  to  the  county  treasurer,  and 
by  him  deposited  in  a  bank,  which  had  complied 
with  the  provisions  of  the  depository  law.  no 
part  of  the  fund  could  thereafter  be  legally  with- 
drawn and  redepoeited  in  the  saving  depart- 
mmt  of  the  same  institution  to  the  credit  of  the 
clerk  of  the  sdiool  district,  and  regardless  of 
the  acts  and  Intentions  of  the  parties  to  such 
trausactimi  the  fnnd  most  be  held  to  have  re- 
mained in  the  custody  of  the  county  treasarer. 

3.  Dkpositabirs  ♦-■jO  Couhtt  Tbeaburbb— 
Funds— Deposit  Without  Pbotectiok  or 
Depobftobt  Law. 

Money  properly  In  the  control  of  the  county 
treasurer  and  deposited  in  a  depositoty  bank 
according  to  law  must  be  held  to  be  placed  on 
general  deposit  in  accordance  with  the  provi- 
Bions  of  the  depository  law,  and  no  effect  can  be 
given  to  an  unlawful  attempt  on  the  part  of 
the  county  treasurer  and  county  auditor  to  take 
such  funds  out  of  the  protection  of  the  depos- 
itory law  and  place  them  on  deposit  in  the  same 
bank  without  the  security  at  tba  depository's 
bond. 

Aiipeal  fiwm  District  Court,  Blaine  Oonn- 
ty;  James  B.  Botbwell,  Judge. 

Action  by  the  Ooon^  of  Blaine  against 
Joseph  Puld  and  others,  as  reoelvars  of  tbe 
Idaho  State  Bank,  D.  B.  Johnson,  as  Treas- 
urer of  Blaine  County,  Idaho,  and  SdiooI 
District  No.  7,  Blatne  County.  Idaho.  Judg- 
ment TOT  defendants,  and  plaintiff  appeals. 
Affirmed. 

Wyman  &  Wyman,  of  Boise,  for  appellant. 
Sullivan  ft  Sullivan,  of  Halley,  for  respond- 
ents. 

BUDGE,  C.  J.  This  is  an  action  brought 
by  Blaine  county  against  tbe  receives  of  the 
Idaho  State  Bank,  E.  B.  Johnson,  as  county 
treasurer,  and  schocd  district  No.  7,  of  Blaine 
county,  to  have  certain  pulflic  funds  which 
were  deposited  In  the  bank  decreed  a  trust 
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fund  and  a  preferred  claim.  The  focta  ap- 
pear In  tbe  amended  complaint,  to  which  a 
demurrer  Interposed  by  the  recelvoni  and  tbe 
school  district  was  sustained.  1%18  Is  an 
appeal  from  the  Judgment  of  dlsmissaL 

It  Is  alleged  In  the  amended  complaint  that 
the  bank  was  conducting  a  general  tanking 
business  at  Halley,  and  was  the  official  depos- 
itory for  Blaine  county.  Johnson  was  coun- 
ty treasurer  from  January,  1009,  to  January, 
1915.  On  September  25.  1909.  tbe  school  dis- 
trict received  $20,356  as  tbe  proceeds  of  a 
bond  Bale  to  build  a  schoolbouse.  This  mon- 
ey was  paid  to  Johnson  as  treasurer,  by  blm 
credited  upon  bis  official  books  to  tbe  bond 
fund  of  tbe  school  district  and  deposited  in 
the  bank.  About  December  11,  1909,  the 
school  district  caused  an  order  for  a  warrant 
to  be  drawn  on  Johnson,  as  treasurer,  pay- 
able to  H.  C,  Beamer  as  clerk  of  tbe  district 
out  of  said  bond  fund  for  $10,000.  Tbis  or- 
der was  countersigned  by  tbe  county  super- 
intendent and  presented  to  the  auditor,  who 
drew  a  warrant  for  tbe  amount  upon  the 
treasurer,  payable  to  Beamer  as  clerk  of  the 
school  district  out  of  tbe  bond  fund,  and  tbis 
warrant  was  presented  to  Johnson  as  treas- 
urer, who  thereupon  executed  and  delivered 
to  Beamer  a  check  for  the  amount,  payable  to 
Beamer  as  clerk,  out  of  the  bond  fund. 
Beamer  deposited  the  same  In  the  savings 
department  of  tbe  bank  In  tbe  name  of  *'H. 
C.  Beamer,.  clerk  of  school  district  No.  7," 
under  an  agreement  with  the  bank  that  he 
might  draw  checks  against  tbe  fund  for  the 
use  and  benefit  of  the  district,  and  that  tbe 
sum  so  deposited  should  draw  Interest  for 
the  use  and  beneflt  of  the  district. 

It  Is  further  alleged  In  the  amended  com- 
plaint: "That  the  said  dieck  was  received 
by  the  said  Idaho  State  Bank  with  full  no- 
tice and  knowledge  that  tbe  same  and  the 
money  represented  by  It  belonged  to  said 
s<?bool  district  No.  7,  and  did  not  belong  to 
said  H.  G.  Beamer  or  to  said  H.  C.  Beamer 
as  clerk  of  said  school  district,  and  that  tbe 
same  were  received  by  said  bank  from  and  so 
deported  by  said  H.  C.  Beamer  as  clerk  of 
said  school  district  and  not  otherwise :  and 
said  chedk  and  the  money  represented  by  It 
was  recdved  by  tbe  aald  bank  with  full 
knowledge  that  said  check  and  the  money 
represented  by  It  was  drawn,  presented,  and 
deposited  under  all  the  facts  and  clrcnm< 
stances  as  hereinbefore  In  this  petition  set 
forth,  and  Oiat  said  deposit  was  not  made 
pursuant  to  law,  nor  was  It  at  any  time  se- 
cured by  any  bond  or  other  securities  In  any 
manner  or  at  all."  That  about  the  20th  of 
August,  1910,  the  district  caused  a  warrant 
to  be  drawn  by  the  county  auditor  upon 
Johnson,  as  treasurer,  for  one  Coxhead,  in 
payment  of  services  rendered  by  him  In  con- 
nection with  the  Imlldlng  of  the  schoolhouse, 
in  tbe  sum  of  $2344X)2,  properly  payable  out 
of  tbe  bond  fund.  Tbe  warrant  and  tbe  order 
therefor  were  countersigned  by  the  county 


siQKrlntendent,  and  Beamer,  acting  for  the 
contractor,  presented  Uie  warrant  to  Johnson, 
as  treasurer,  and  received  from  him  bis  check 
as  county  treasurer  upon  the  bank  as  county 
depository,  payable  to  Coxhead,  which  check 
was  by  the  latter  deposited  In  the  bank  to  his 
own  credit  At  the  same  time  Beamer  drew 
a  check  upon  tbe  account  of  H.  C.  Beamer, 
clerk  of  school  district  No.  7,  for  a  like  sum, 
payable  to  Johnson,  as  treasurer.  Tbe  latter 
check 'was  not  presented  to  tbe  bank  for  pay- 
ment, and  has  never  been  paid.  That  on 
August  31,  1910.  the  bank  was  closed  by  the 
state  bank  examiner  and  placed  in  the  bands 
of  a  receiver. 

It  is  further  alleged  that  at  tbe  time  the 
order  and  warrant  for  the  $2.844.(^  were 
drawn  there  were  no  funds  on  deposit  by  the 
county  treasurer  to  tbe  credit  of  the  school 
district  in  Its  bond  or  building  fund  upon 
which  tbe  warrant  was  drawn,  "but  tliat  the 
said  warrant  was  paid  by  said  Idaho  State 
Bank  out  of  the  general  funds  of  Blaine 
county  on  deposit  In  said  bank";  that  no 
part  of  the  same  has  ever  been  repaid  to  or 
received  by  Johnson  or  tbis  appellant  save 
tbe  sum  of  $426.  A  demand  has  been  made 
upon  the  receivers  to  have  the  amount  due 
paid  or  listed  as  a  preferred  claim,  and  a  de- 
mand has  been  made  upon  the  school  dis- 
trict to  take  action  against  the  bank  and  the 
reivers  to  collect  and  recover  tbia  sum  as 
such  preferred  claim,  and  to  join  appellant 
In  so  doing,  but  defendants  have  refused  so 
to  do.  The  prayer  seeks  to  have  tbe  balance 
of  $2,417.42  decreed  a  preferred  claim  against 
the  cash  and  assets  of  tbe  bank,  and  that  the 
district  and  Johnson,  as  treasurer,  be  re- 
quired to  set  forth  tbelr  rights  and  claims 
to  the  fimd. 

It  Is  the  contention  of  appellant  that  tbe 
$10,000  which'  was  taken  out  of  the  school 
fund  and  placed  to  tiie  account  of  Beamer  as 
clerk  of  the  district  must  be  regarded  as  a 
spedal  deposit  of  public  fimds  within  the 
meaning  of  tbe  previous  deci^ons  of  this 
court,  for  the  reason  that  the  same  was  not 
deposited  In  accordance  with  the  county  de- 
pository law,  nor  protected  In  the  manner 
therein  provided ;  that  the  county  was  not 
est(9ped  by  tbe  negllgmce  of  ttie  county 
treasurer  In  falling  to  presraat  Uie  check  given 
blra  by  Beamer  as  derk  of  the  district.  On 
the  other  hand,  respondents  contend  that 
Inasmuch  as  the  county  wonld  not  be  oitltled 
to  a  in^rence  If  the  $10,000  had  remained 
on  d^Msit  in  the  school  bond  fond.  It  should 
have  no  greater  rights  by  reason  of  the  fact 
that  the  $10,000  was  Illegally  deposited,  in 
view  of  the  farther  fiict  that  the  rli^ts  of 
general  creditors  and  depo^tors  will  be  to 
that  extent  Impaired  If  the  preference  Is  al- 
lowed. Tbmt  In  accepting  the  ebeiM  from  Bea- 
mer as  clerk  of  tbe  district,  Johnson,  as 
treasurer,  was  acting  in  Ills  official  capacity 
and  pursuant  to  tbe  requirements  of  section 
644  of  the  Revised  Ckides  that  "all  moneys 
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arising  from  th«  Bale  of  said  bonds  must  be 
paid  forthwith  into  the  treasury  of  the  coun- 
ty" ;  that  the  action  is,  in  fact,  brought  tor 
the  benefit  of  Johnson  and  his  bondsmep,  In 
order  that  they  may  escape  liability  arising 
from  the  fact  that  Johnson  paid  a  warrant 
drawn  on  the  scbool  faqd  out  of  the  general 

fDDd. 

[3]  We  are  not  in  accord  with  the  conten- 
tions of  either  the  appellant  or  respondents. 
In  fact  the  deposit  by  Beamer  of  the  $10^ 
was  not,  as  contended,  an  il>egal  deposit,  but 
was  no  de[>03it  at  all.  All  of  the  parties  to  the 
transaction  had  notice  that  the  entire  fund 
was  a  pnt^c  fund*  the  deposit  of  which  was 
provided  for  by  law,  that  It  bad  been  deport- 
ed according  to  law,  and  was  protected  by  the 
bank's  bond  given  in  pursuance  of  the  depos- 
itory law.  Whatever  the  actual  intent  of  the 
parties  may  have  been,  the  whole  transaction 
amounted  to  an  nnlawful  conspiracy,  the  ob- 
ject of  wMch  was  to  enable  the  district  to 
obtain  Interest  on  the  attempted  withdrawal 
and  deposit  of  the  moneys  placed  to  Beamer's 
credit  on  the  books  of  the  bank  In  direct 
violatloii  of  law.    Bev.  Codes.  $|  644.  650. 

and  20ia  In  cwtemplatlon  of  law  the 
fund  was  not  withdrawn  from  the  contrtd 
of  the  county  treasurer,  and  there  was  no 
time  when  the  bank  was  not  bound  to  recog- 
nize the  control  of  the  treasurer  over  the 
fund.  In  view  of  the  knowledge  of  all  the 
parties  of  the  unlawful  cbaraoter  <rf  the 
transaction,  and  tliat  it  was  expressly  pro- 
hibited by  statute,  the  only  thing  accom- 
plished was  a  mere  entry  on  the  books  of  the 
bank,  and  the  bank  cannot  be  beard  to  say 
that  it  bad  knowingly  withdrawn  the  fund 
from  the  protection  of  Its  bond. 

State  V.  Thum,  6  Idaho,  323,  65  Pac.  S68, 
and  First  Nat  Bank  v.  Buntiug,  7  Idabo,  27, 
68  Pbc.  920,  1106,  were  cases  where  public 
funds  were  attempted  to  be  deposited  in  the 
bank  on  general  deposit  The  law  declared 
the  placing  of  public  funds  in  a  bank,  other- 
wise than  on  special  deposit  or  as  otherwise 
authorized  by  law,  to  be  a  felony.  The 
court  held  that  notwithstanding  the  felonious 
intent  of  the  state  treasurer  and  the  'officers 
of  the  bank  receiving  the  deposit  the  law 
must  prevail,  and  that  in  law  the  bank  re- 
ceived the  fund  as  trustee  because  it  could 
only  be  received  lawfully  aa  a  spedal  deposit 
and  it  was  held  that  the  state  did  not  be- 
come a  general  creditor  of  the  banlc,  for  in 
that  event  the  court  would  have  to  ^ve  effect 
to  a  violation  of  the  statute. 

[1,2]  In  the  present  case  it  was  made  tlui 
duty  of  the  county  treasurer  under  the  law 
to  deposit  public  funds  in  his  control  In 
banks  which  have  guallfled  as  d^altories, 
and  he  Is  forbidden  to  withdraw  sums  so  de- 
posited except  for  the  payment  of  warrants 
legally  drawn,  or  for  the  putnose  of  deposit- 
ing the  same  in  accordance  with  the  law  in 
other  banks  I^ewlse  Qualified,  and  the  viola- 


tion of  these  requirements  is  a  Mony.  Bev. 
C-odes,  S  201&.  Following  the  principle  an- 
nounced in  the  Thum  Case,  we  are  led  to  the 
conclusion  that  In  this  case  the  law  must 
pre\-aU,  and  regardless  of  the  acts  and  intent 
of  the  parties  to  this  transaction,  the  fund 
must  be  held  to  have  remained  In  the  custody 
of  the  county  treasurer  and  on  general  de> 
posit  to  his  credit  under  the  protection  of  the 
bank's  bond.  If  an  attempted  general  de- 
posit of  such  funds  In  a  bank,  when  not 
authorized  by  law,  becomes  ipso  facto  a  spe- 
cial deposit  because  the  deposit  of  such 
funds  otherwise  would  be  in  violation  of  the 
criminal  statute  (Rev.  Codes,  |  6975),  as 
held  In  the  Thum  Case  and  in  the  case  of  In 
te  Bank  of  Nampa,  29  Idaho,  166,  157  Pac. 
1117,  on  the  same  reasoning  it  must  necessari- 
ly follow  that  money  properly  In  the  control 
of  the  county  treasurer,  and  deposited  in  a 
depository  bank,  must  be  held  to  be  placed 
on  general  deposit  In  accordance  with  the 
provisions  of  the  depository  law,  and  no 
effect  can  be  given  to  the  unlawful  attempt 
to  take  funds  out  from  under  the  protection 
of  the  depository  law  and  place  them  on 
deposit  In  the  same  bank  without  the  security 
of  the  depository's. bond.  The  failure  of  the 
treasurer  to  cash  the  chtx^k  for  $2,844.02, 
given  him  by  Beamer,  Is  a  matter  of  no  eon- 
sequence,  for  to  have  done  so  would  not  have 
placed  the  money  represented  by  the  check 
under  his  contrcd  to  any  greatw  extoit  than 
it  was. 

The  judgment  Is  affirmed.  Costs  awarded 

to  respondents. 

MOBGAN  and  RIOE,  ZJ.,  concur. 


CARLTON  T.  CAMFIBIJ>  «t  aL  (No.  892D 
(Supreme  Court  of  Oolorada    April  1,  1818.) 

COBPOBATIOnS      «=»123(4>   —  UNItKOIffllEBaD 

Pledges  of  Stock— Riqqts  or  Creditok  or 
Insolvent  Estate  of  Stockholder. 
Registration  of  transfers  and  pledges  of  coi^ 
porate  stock  required  by  Rev.  St  1908.  i  S7(K 
18  not  for  protection  of  creditors  of  a  stocKbold- 
er  until  tbey  proceed  under  sections  3618,  3619, 
prescribing  manner  of  making  levies  on  stodk, 
and  tbey  can  be  registered  at  any  time,  even 
after  insolvent  estate  of  pledgor  is  in  hands  of 
an  executor,  and  claims  of  simple  creditors  iiave 
been  allowed. 

En  Banc.  Error  to, Weld  County  Court; 
Hubert  M.  Baker,  Judge. 

Proceedings  by  A.  E.  Oftrlton  against  John 
A.  Camfleld  and  Lottie  A.  Camfleid,  execu- 
tors of  the  last  will  and  testament  of  Danid 
A.  Camfield,  deceased,  and  the  Union  Nation- 
al Bank  of  Greeley,  Cola,  to  have  a  (^Im 
allowed  as  a  secured  t^aim.  From  a  judg- 
ment for  defendants,  plalntUf  brings  error. 
Reversed  and  remanded. 

John  T.  Jacobs,  of  Greeley,  for  plaintiff  in 
error.  Charles  F.  Tew  and  Walter  E.  Bliss, 
both  of  Gredegr,  tor  def«idant8  in  error.  N. 
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Welter  Dixon  and  Tbomas  J.  Dixon,  boUi  €f 

Denver,  amid  curixe. 

TELLER.  J.  This  canse  comes  before  nn 
on  error  to  the  county  court  which  disallow- 
ed the  claim  ot  plaintiff  In  error  as  a  secur- 
ed claim  against  the  estate^ of  D.  A.  Cnm- 
fleld,,  deceased.  There  la  no  dlspuje  as  to 
the  facts,  the  matter  having  been  heard  up- 
on B  stipulation,  or  agreed  case.  It  appears 
that,  on  February  10,  1912,  D.  A  Camfleld 
became  perscwally  liable  on  a  promlssoty 
note  to  secure  which  he  delivered  to  the 
payee  of  said  note  certlQcates  for  100  shares 
of  stock  In  the  Farmers*  Banfc  A  Trust  Com- 
pany, of  Greeley.  Colo.,  on  which  certlflcates 
was  Indorsed  an  assignment  thereof,  in 
blank,  with  power  of  attorney  to  transfer 
said  shares;  that  within  60  days  thereafter 
the  plaintiff  in  error  became  the  holder  and 
owner  of  said  note,  and  the  holder  of  said 
stock  certlflcates;  that  no  note  of  said 
pledge  was  made  or  attempted  to  be  made  on 
the  books  of  said  company  within  the  60 
days  allowed  therefor  by  section  870,  R.  S. 
1008;  that  on  the  0th  day  of  November.  1914, 
said  D.  A  Camfleld  departed  this  life,  and 
thereafter  defendants  in  error  John  A.  Cam- 
fleld and  Lottie  A  Camfleld,  duly  quali- 
fied as  executors  of  the  last  will  and  tes- 
tament of  said  decedent;  that  on  October 
9,  1915,  the  plaintiff  in  error  made  demand 
upon  said  company  that  a  memorandum 
of  said  pledge,  as  required  by  said  stat- 
nte,  be  made  on  Its  books;  that  said  demand 
was  refused;  that  the  refusal  of  said  com- 
pany to  note  on  its  books  said  memorandum 
was  not  requested  by  any  creditor  of  the  es- 
tate of  said  decedent,  but  was  requested  by 
the  said  executors;  that  said  estate  is  in- 
solvent ;  and  that  no  attempt  has  been  made 
by  any  creditor  of  said  estate  to  levy  upon 
or  attach  said  shares  of  stock. 

It  further  appears  that  defendant  In  er- 
ror, the  Union  National  Bank,  having  an  bil- 
lowed unsecured  claim  against  said  estate, 
was  permitted  to  intervene  and  object  to  the 
granting  of  plaintiff  la  error's  petition  for 
leave  to  sell  said  pledged  shares,  the  attor- 
neys for  said  executors  appearing  also  for 
said  intervener. 

For  plaintiff  In  error  it  is  urged  that  tho 
executors  have  no  right  to  act  for  creditors 
of  an  estate  In  bringing  about  an  Interven- 
tion, as  In  this  case;  while  the  executors 
contend  that  they  were  but  performing  a  du- 
ty to  protect  the  estate  In  the  interest  of  all 
the  creditors.  In  the  view  we  take  of  the 
case,  it  is  unnecessary  to  determine  the  ques* 
tlon  thus  raised. 

That  part  of  section  870,  K.  S.  1908,  which 
provides  for  noting  pledges  of  stock,  reads 
as  follows: 

"And  any  fad  every  such  stockholder,  creditor 
or  represeotative  shall  have  a  right  to  make  ex- 
tracts from  such  books,  and  no  transfer  of  stock 
shall  be  valid  for  any  purpose  whatever  except 
to  render  the  person  to  whom  ft  shall  he  trans- 
ferred, liable  for  the  ddits  of  the  company  ac- 


cordmg  to  the  provisions  of  this  act,  unless  it 
shall  have  been  entered  therein,  as  rcqliired  by 
this  section,  within  sixty  days  from  the  date  of 
such  transfer,  by  an  entry  showinff  to  and  from 
whom  transferred;  or,  in  case  of  the  pledge  of 
any  such  stock,  a  memorandum  be  made  upon 
the  books  of  said  company,  showing  to  whom 
and  for  what  amount  the  stock  has  been 
pledged." 

It  l8  conceded  that  tinder  this  statute  an 
unregistered  transfin-  of  shares  Is  valid  ap 
between  the  transferor  and  the  transferee: 
also,  that  It  is  not  valid  as  against  attach- 
ing or  execntion  creditors,  unless  the  trans- 
feree has  done  all  In  bis  power  to  procant 
the  registration  of  the  transfer. 

The  qnestion  here  presented  Is  as  to  the 
validity  of  an  unr^stered  transfer  of  sharra 
as  against  creditors  of  an  InsolTrat  estate 
whose  datms  have  been  allowed  bef<M«  an 
attempt  was  made  to  register  such  transfer. 
The  posltlmi  of  defendants  In  error  Is  that, 
npon  the  appotntmrat  of  Uie  executors,  the 
estate  was  taken  into  the  custody  of  the 
court  tor  the  bmeflt  of  creditors.  It  cannot 
be  said,  however,  that  the  executors  had  any 
rights  which  their  testator  did  not  have  at 
the  time  of  his  death.  Since  be  could  not 
have  recovered  possession  of  the  certificates 
without  paying  the  debt,  they  cannot  do  so. 
"niey  stand  In  his  shoes,  and  are  bound  by 
the  transfer.  Shires  v.  Allen,  47  Colo.  440, 
107  Fac  1072.  Clearly,  then,  these  shares 
were  not  In  costodla  legis  in  any  practical 
sense.  The  pledgee's  rights  were  not  chang- 
ed by  the  death  of  the  pledgor,  and  the  exec- 
utors liad  only  the  right  to  redeem  the 
shares,  or  to  receive  any  surplus  that  there 
might  be  on  their  sale  as  a  pledge.  If,  then, 
the  pledgee  could  have  had  the  registry 
made,  after  ttie  60  days,  while  Camfleld  was 
living,  he  could  do  it  also  after  Cbmfleld's 
death.  Oonns^  dte  cases  holding  an  unreg- 
istered transfer  void  as  against  creditors  of 
the  transferor,  and  assume  that  the  terra 
"creditor"  includes  all  persons  to  whom 
debts  are  owing.  An  examination  of  the  cas- 
es shows  that  in  every  Instance  the  court 
was  dealing  with  a  lien  creditor.  Our  stat- 
utes do  not,  by  express  provision,  make  an 
allowed  claim  a  lien;  and  no  authority  Is 
dted  to  show  that  It  is  ever  so  considered  In 
the  absence  of  a  statute  to  that  effect  We 
And  In  the  statute  under  consideration  noth- 
ing which  Indicates  that  It  was  Intended  for 
the  protection  of  a  creditor  who  has  no  Hen. 

One  purpose  of  the  statute  Is  evident  when 
It  is  considered  with  sections  3618  and  3619, 
H.  S.  1908.  Th6  first-named  section  requires 
officers  of  a  corporation  to  furnish  an  at- 
taching officer  a  certificate  shm%-ing  th©  num- 
ber of  shares  owned  by  the  debtor;  and  It 
wonld  be  of  little  effect  If  transfers  were  not 
recorded  so  aa  to  show  the  ownership.  Tbe 
next  section  authorizes  a  levy  on  shares 
standing  in  the  name  of  the  defendant  in  an 
action,  and  prescribes  the  method  therefor. 
Without  a  requirem^t  that  the  transfer  b» 
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recorded,  these  sections  mlgbt  have  no  prac- 
tical effect,  since  a  levy  might  prove  to  have 
been  made  on  shares  already  transferred. 

It  should  be  observed  that  section  870  does 
not  provide  for  a  record  which  Is  to  be  pub- 
lic, and  eo  operate  as  a  notice  to  the  world. 
The  right  to  Inspect  the  transfer  recwd  Is 
given  only  to  stockholders  and  creditors  of 
the  corporation.  It  gives  no  information  to 
creditors  of  a  stockholder,  and  they  can  as- 
certain from  it  what,  if  any,  sliares  a  debt- 
or owns  only  when  they  have  begun  litiga- 
tion and  become  entitled  to  levy  on  or  attach 
the  property  of  their  debtor.  The  record 
seems  therefore  not  Intended  for  the  benefit 
of  simple  creditors,  but  of  litigants  who  are 
taking  steps  to  collect  their  debts.  Such 
records  are  not  public  unless  the  statute 
obliges  the  corporation  to  expose  them  to 
public  Inspection.  2  Thompson,  Corporations, 
S  2411.  In  Thurber  v.  Crump,  86  Ky.  408.  6 
S.  W.  1^,  it  was  held  that  a  statute  wliicb 
made  a  transfer  of  shares  invalid  If  not  en- 
tered on  the  books  of  the  corporation  was 
for  the  protection  of  the  conM»atI<m  and 
purchasers,  and  that  it  did — 
"not  operate  as  a  registration  law  In  the  inter- 
est of  creditors  of  stockholder,  for  the  naaaa 
tlutt  the  books  of  the  ccnnpany  are  not  required 
to  be  kept  open  tot  the  inspection  of  the  pub* 
lie." 

In  N.  Y.  &  N.  H.  R.  B.  Oo.  t.  Schuyler,  34 
N.  y.  80,  it  is  held  that  a  transferree  of 
shares  not  transferred  on  the  corporation 
books  has  full  title  as  against  the  transferor, 
but  only  an  equitable  title  as  against  the 
corporation,  which  title,  however,  the  cor- 
poration Is  bound  to  recc^ize  and  permit 
to  be  ripened  Into  a  legal  title,  when  the 
transferee  presents  himself,  before  any  ef- 
fective transfer  on  the  books  has  been  made, 
to  do  the  acts  required  by  the  charter  or  by- 
laws in  order  to  make  a  transfer.  The  case 
further  holds  that  a  corporation  Is  liable 
in  damages  to  the  transferee  of  an  unreg- 
istered certificate  If.  with  knowledge  of  such 
transfer,  it  issues  certlflcates  to  a  snbae- 
qumt  purchaser  from  Uie  original  transfenv. 
Under  this  authority  tiK  trust  cunpany  was 
bound  to  make  the  requested  record  of  fhe 
pledge  of  the  shares  In  question. 

We  are  of  the  opinion  that  creditors  wlth- 
oat  liens  have  no  standing  to  protest  the 
registry  of  transfers  or  pledges  of  shares. 
Plaintiff  in  error  had  done  all  in  his  power 
to  secure  the  registry  of  the  stock  pledged 
to  him,  and  his  rights  were  the  same  as  if 
the  r^tlstry  had  beat  made.  Vr^ber  t.  Bui* 
lode.  19  Colo.  214.  85  Pac.  183.  He  was 
therefwe  entitled  to  bare  his  claim  allowed 
an  a  secured  claim. 

mie  judgment  is  rerorsed,  and  the  cause 
remanded  for  further  proceedings  In  barmony 
with  the  views  above  expressed. 

Jndgment  reversed. 

WHITE,  J«  not  participating. 


SHAW  et  al.  t.  BOND,  County  Treasurer. 

et  aL   (No.  890a) 

(Supreme  Court  of  Colorado.   April  1.  1918.) 

1.  Appbai.  and  Ebbor  ^»916(3)— Scope  or 
Revibw— Pbesukption. 
After  juilgment  on  defendant's  motion  for 
judgment  on  the  pleadings,  the  court  must  as- 
sume that  the  allegations  of  the  complaint  ate 
true  and  that  no  allegations  of  new  matter  in 
the  answer  are  true. 

2\-  Taxation  <8=>64  —  Watebs  and  Wateb 

CODBSES  —  IBBIOATION  —  CANALS— EXBUP- 
TIONS. 

Under  Const  art.  10,  S  8,  and  Laws  1902. 
p.  47,  I  17,  prohibiting  taxation  of  canals  used 
tor  irrigadag  land  of  the  canal  owners,  canals 
owned  and  used  exclusively  for  irrigation  of 
lands  owned  by  the  owners  of  the  canalB  cannot 
be  separately  taxed  from  the  land  on  which 
the  water  is  used,  though  the  canals  are  not 
exempt  from  taxation. 

8.  Taxation  €=»64  —  Waters  and  Wateb 
Courses  —  Iebioatiok  —  Canai.8— Exxmp- 

TIONS. 

Under  such  sections,  a  supply  canal  and 
reservoir  dam  containing  water  used  for  irri- 
gating land  of  stockholders  in  corporation  own- 
ing the  canal  and  reservoir  dam  could  not  be 
separately  taxed  fnnn  the  land  on  which  the 
water  was  used. 

4.  Taxation  «=»e4  —  Watebs  and  Wateb 

COUBSES  —  IBBIOATION  —  CaWALS— EXEMP- 
TIONS—"LAN  D"—*' REAL  Estate." 
Under  such  sections,  the  land  on  which  the 
dam  and  the  reeerrolr  stand  Is  not  subject  to 
taxation  separate  from  the  land  on  which  the 
water  was  used,  since  "land"  is  a  term  more  re- 
stricted than  real  estate  and  means  the  solil 

Eart  of  the  earth's  surface,  while  "teal  estate" 
icludes  the  land  and  improvements  thereon  and 
water  rights,  and  under  the  revenue  act  real 
estate  for  purposes  of  taxation  includes  land, 
minerals,  improvements,  and  water  rights. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  iSeries,  Land: 
Beal  EsUte.] 

6.  Taxation  «=>608{6)  —  Wbonoful  Levy- 
in  o—JIeuedies— Injunction. 
Where  tax  on  Irrigation  company  on  the 
face  of  the  record  appeared  valid  and  constitut- 
ed a  cloud  on  the  title,  but  the  tax  was  wholly 
void  and  unauthorized  because  the  property  was 
not  subject  to  separate  taxation,  the  company 
was  entitled  to  injunction  restraining  assess- 
ment of  such  tax. 

En  Banc.  Error  to  IHstrict  Court,  Jaffa- 
son  County;  H.  S.  Class,  Judge. 

Injunction  by  Alva  Shaw,  as  receiver  of  the 
Reservoir  Company,  and  others,  against 
Frank  J.  Bond,  as  Treasurer  of  Jefferson 
County,  and  others.  To  review  a  Judgment 
dismissing  the  cause  and  overruling  motion 
for  new  trial,  plaintiff  brii^  «Tor.  Revers- 
ed and  remanded. 

This  suit  In  equity  by  Injunction  Is  brought 
by  plaintiffs  in  error  against  the  assessor, 
treasurer,  and  board  of  county  cotnmlssioa- 
ers  of  Jefferson  county  to  have  certain  taxes 
assessed  and  levied  against  the  dam,  the  dam 
and  reservoir  Ute,  and  the  Inlet  ditch  or 
canal  of  Standley  Lake  reservoir,  declared 
and  adjudged  Invalid;  and  to  restrain  the 
collection  of  the  tax  and  the  issuance  of  a  tax 
deed.    By  the  dam  and  reservoir  site  Is 
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meant  tbe  snrfnce  of  tlie  earth  apon  which 
the  6am  and  banks  stand,  and  the  basin  or 
bi>d  of  tbe  reservoir  Inundated. 

The  complaint  alleges  that  the  reservoir 
niul  Irrigation  company,  one  of  plaintiffs  in 
error,  was  organized  to  construct,  operate, 
nnd  maintain  a  system  of  ditches,  canals, 
and  reservoirs  In  Denver,  Adams,  Arapahoe, 
Jefferson,  Boulder.  Gilpin,  Grand,  and  Weld 
counties,  Colo.,  for  the  purpose  of  diverting, 
storing,  and  distributing  to  its  stockholders, 
only,  water  for  the  irrigation  of  lands  owned 
by  its  stockholders;  that  It  is  a  mutual  ditch 
company  organized  for  the  parpose  of  con- 
Mracting,  operating,  and  maintaining  a  sys- 
tem of  ditches,  canals,  and  reservoirs  for  the 
distribution  of  water  for  irrigation  to  its 
stockholders  or  members  only;  that  its  prop- 
erties have  at  all  times  been  owned  and  used 
exclusively  for  such  purposes ;  that  Its  ditch- 
es and  canals  and  reservoirs  are  oivned  and 
nsed  exclusively  by  individuals  or  corpora- 
tions who  are  stoc^olders  of  the  company, 
for  Irrigating  lands  owned  oLduslvely  by 
sudi  Individuals  or  cwporattons*  or  tire  In- 
dividual membera  thereof,  and  aie  not  sub- 
ject to  tazatloQ  B^iarate  from  the  taxation  of 
the  land  upon  which  the  water  right  Is  ap- 
plied ;  that  It  owns  dltdies,  canals,  and  res- 
erroln  for  collecting  and  oonTeyli^E  watw 
from  one  county  to  be  distributed  in  another 
county  or  counties;  that  it  owns  a  certain 
reservoir  called  fitandley  Lake  and  Its  inlet 
ditch  called  Cn^  canal,  situated  In  Jefferson 
county,  which  are  Integral  parts  of  the  Irri- 
gation unit  and  were  cmistructed  and  are  op- 
erated and  maintained  for  the  purpose  of  di- 
verting and  collecting  water  in  Jefferson 
county  to  be  conveyed  and  distributed  in  that 
and  other  counties  for  irrigating  the  lands  of 
its  stockholders  In  that  and  other  counties; 
that  the  other  plaintiff  In  error,  Alva  Shaw, 
Is  the  duly  appointed  and  acting  receiver  of 
the  company;  that  In  .1909  the  county  asses- 
sor, notwithstanding  the  prtq^erty  was  ex- 
empt from  separate  taxation,  listed,  valued, 
and  assessed  for  taxation  purposes  in  Jeffer- 
son county,  the  dam,  dam  site,  and  reservoir 
site  or  bed  of  the  reservoir,  wttlch  taxes  were 
extended  upon  the  assessment  roll  for  that 
year;  that  the  dam  and  reservoir  sites  were 
listed  at  the  value  of  $18,440,  and  the  dam 
was  listed  and  valued  at  $40,000;  that  in 
1910  the  county  treasurer  sold  the  property 
en  masse  for  the  taxes  of  1900  for  the  sum 
of  $1,723.46,  and  issued  a  tax  certificate  to 
the  purchaser  and  threatens  and  is  about  to 
issue  a  single  tax  deed  therefor;  that  the 
property  was  again  assessed  in  like  manner 
for  tbe  taxes  of  1910  and  1911,  which  were 
for  those  years  paid  by  the  holder  of  the  tax 
certificate ;  that  Croke  canal  extends  from  Its 
beadgate  In  Clear  creek  to  the  reservoir,  and 
was  assessed  for  taxation  for  the  years  1910, 
1011.  and  1912;  that  In  1910  It  was  valued 
for  taxation  at  $22,530  and  the  tax  was  $682.- 
93,  In  1911  It  was  valued  at  the  same  amount 


and  the  tax  was  $684.67,  in  1912  It  was  val- 
ued at  $30,010  and  the  tax  was  $S42.79,  and 
on  Decemiwr  23,  1912,  it  was  sold  for  toxea 
and  bid  In  by  the  county  and  a  certlScate  is- 
sued to  the  county ;  that  the  time  of  redemp- 
tion of  the  reservoir  from  tax  sales  will  ex- 
pire December  24, 1913 ;  that  August  2,  1913,. 
the  treasurer  published  tbe  usual  notice  thut 
the  holder  of  the  certificate  had  made  appli- 
cation to  him  for  a  treasurer's  or  tax  deed, 
that  the  time  for  redemption  would  expire 
December  24, 1913,  and  unless  redeemed  on  or 
before  that  date  a  deed  would  be  issued  and 
delivered  as  provided  by  law;  that  the  treas- 
urer threatens  and  Is  about  to  issue  a  deed  to 
the  holder  of  the  certificate;  that  the  as- 
sessments, levies,  taxes,  and  tax  sales  em- 
brace and  apply  to  the  reservoir  and  the 
dltdi  used  to  divert  water  from  Clear  creek 
into  the  reservoir,  called  Croke  canal,  and  to 
no  otho:  land  or  property;  that  these  coun^ 
officers  conUnne  to  assert  the  right  to  assess 
the  canal  and  reservoir  and  to  collect  the  tax 
by  the  sale  of  the  pnq>ertle8;  that  the  levy  of 
tbe  tax  has  created  a  cloud  upon,  and  the  Is- 
suance of  a  deed  will  cast  a  cloud  upon,  the 
title  al  the  company  to  the  ditch  and  reser- 
voir and  result  in  irreparable  damage  for 
which  there  Is  no  plain,  speedy,  or  adequate 
remedy  at  law ;  that  it  will  be  harassed  by 
a  multiplicity  of  suits  and  a  tax  deed  will 
disturb  its  occupancy  of  'the  properties  and 
deprive  it  from  maintaining  and  operating 
the  ditch  and  reservoir  to  the  Irreparable  in- 
jury of  Its  consumers  and  stockholders;  that 
it  is,  and  at  all  times  has  been  ready,  will- 
ing, and  able  to  and  offers  and  tenders  such 
amount.  If  any,  of  the  taxes  as  the  court  may 
find  to  he  due  and  owing.  Prayer  that  the 
assessments,  levies,  and  tax  sales  be  adjudg- 
ed invalid,  and  that 'the  Issuance  of  a  tax 
deed  be  enjoined. 

After  answers  and  replications  bad  been 
filed,  the  case  came  on  for  trial  before  the 
court,  whereupon  defendants  moved  the  court 
for  Judgment  on  the  pleadings,  wbidi  motion 
the  court  sustained  and  ordered  the  cause 
dismissed.  January  26, 1916,  the  court  over- 
ruled the  motion  for  a  new  trial  and  entered 
a  final  Judgment  of  dismissal  on  tbe  plead- 
ings in  favor  of  defendants,  and  plaintiffs 
bring  the  case  here  tm  error. 

Smith,  BrotA  &  Ferguson .  and  John  P. 
Akolt,  all  of  Denver,  for  plaintiffs  In  error. 
William  A.  Dler  and  J.  W.  Barnes,  both  of 
Golden,  and  John  F.  Mall  and  George  B. 
Campbell,  both  of  Denver,  for  defendant  in 
error. 

GARRIGUES,  J.  (after  stating  tbe  facts  as 
above).   1.  Hie  Constitution  provides: 

"Ditches,  canals  and  flumea  ovnied  and  used 
by  individuals  or  corporations,  for  irrigating 
land  owned  such  Inaividuals  or  corporatioas, 
or  the  individual  members  thereof,  aball  not 
be  separately  taxed  so  Ionic  au  they  sball  be 
owned  and  used  exclusively  Cor  sgch  purposes." 
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The  statute  Is  substantially  the  same. 
Section  3,  art.  10,  Constitution;  section  17, 
p.  47,  Revenne  Laws  1902.  The  statute  also 
proTides  that  the  term  "real  estate"  Includes : 
First,  land;  second,  minerals  under  the  land; 
third,  IniproTemeDts  upon  the  land.  And  that 
the  term  "improvements"  shall  Include  all 
buildings,  fences,  and  water  rights.  Section 
18,  p.  45,  Revenue  Laws  1902. 

t1]  The  judgment  being  upon  defendants' 
motion  for  Judgment  on  the  pleadings,  we 
must  assume  for  the  purposes  of  the  case 
that  the  allegations  of  the  c<MxipIaint  are 
true,  and  that  do  allegations  of  new  matter 
In  Uie  uiswer  are  true.  The  first  point  in- 
vtAved  is  whether  the  ditch  and  leserrolr 
were  sabject  to  taxation  8q;>8rate  trom  the 
lands  upon  which  the  water  right  la  used, 
and,  the  second,  whether  plaintiffs  are  en- 
titled to  Injunctive  relief. 

[2]  We  will  arst  dispose  of  the  question 
of  taxation  of  the  canal,  then  of  the  dam, 
and  then  of  the  dam  and  reservoir  site.  The 
Constitution  and  statute  provide  that  canals, 
ditches,  and  flumes  owned  by  corporations 
and  used  exclusively  to  irrigate  their  lands 
or  the  lands  of  Individual  stockholders  there- 
of, or  owned  by  Individuals  and  used  exclu- 
sively to  Irrigate  thdr  lands,  shall  not  be 
separately  taxed  so  long  as  they  shall  be 
owned  and  used  exclusively  for  such  pur- 
pose. This  constitutional  provision  does  not 
exempt  such  pr<H>crtIes  from  taxation.  It 
provides  that  they  shall  not  be  separately 
taxed,  and  In  Empire  Canal  Co.  t.  Board. 
21  Colo.  244, 40  Pac  449,  we  held  this  to  mean 
that  the  canal  shaH  not  be  taxed  separately 
from  the  land  upon  which  the  water  Is  used ; 
that  the  exemption  from  separate  taxation 
applies  to :  (a)  Canals  owned  by  one  or  more 
individuals,  used  exclusively  to  Irrigate  their 
lands;  (b)  canals  owned  by  corporations 
used  exclusively  to  Irrigate  their  lands  or  the 
lands  of  their  stockholders;  (c)  canals  own- 
ed In  part  by  Individuals  and  partly  by  cor- 
porations used  exclusively  to  Irrigate  lands 
of  either  or  both.  In  other  words,  canals 
owned  and  used  exclusively  for  Irrigation 
of  lands  owned  by  the  owners  of  the  canals. 

[S]  The  Farmers'  Reservoir  &  Irrigation 
Company  owns  the  ditch  and  reservoir  In 
question.  They  are  used  exclusively  by  its 
stockholders  for  the  Irrigation  of  tbelr  lands, 
the  stock  representing  the  consumer's  inter- 
est In  the  canal  and  reservoirs;  the  complete 
ownership  ther&ot  b^g  vested  in  the  corpo- 
ration. The  question  is  whether  they  are 
subject  to  taxation  separate  from  the  land 
opon  which  the  water  right  is  applied.  So 
far  as  Croke  canal  Is  concerned.  It  comes 
within  the  rule  announced  in  Empire  Co.  v. 
Board,  supra,  and  Is  not  subject  to  separate 
taxation. 

In  Eendrlck  r.  Twin  Lakes  Co.,  68  Colo. 
281,  144  Pac.  8S4,  we  held  a  reservoir  dam 
which  Impounded  water  in  a  reservoir  for  the 
use  of  stockholders  In  a  mutual  dltcli  and 


reservoir  company  for  Irrlgmtlon  could  not  be 
separately  taxed  as  an  improvement  upon 
the  land  upon  which  the  dam  stands;  that 
the  dam  had  no  distinct  value  as  an  Im- 
provement upon  the  land  on  which  It  stood, 
but  was  a  burden ;  that  whatever  value  the 
dam  possessed  was  represented  and  included 
in  the  water  rights,  which  constituted  the 
essential  thing  of  value,  and  that  such  wa- 
ter rights,  under  our  revenue  laws  for  tax- 
ation purposes,  are  to  be  listed  and  valued 
like  real  estate,  as  Improvements  on  the 
land  upon  which  the  water  is  used.  So  nei- 
ther the  Croke  canal  nor  the  reserrolr  dam 
of  the  Standley  Lake  reserrtdr  are  subject 
to  separate  taxation. 

[4]  The  Inquiry  now  goes  a  step  further, 
and  we  must  determine  whether  the  land 
upon  which  the  dam  stands  and  the  land 
inundated  by  the  water  In  the  reservoir,  that 
Is,  the  bed  of  the  reservoir,  Is  subject  to 
separate  taxatlMi,  or  whettker  their  value  is 
induded  in  the  water  right  similarly  to  ditch- 
es, dams,  and  headgatea. 

"Land"  Is  a  term  narrower  and  more  re- 
stricted than  real  estate  and  means  the  solid 
part  of  the  earth's  surface.  "Reol  estate" 
Is  a  broader  term,  Including  the  land  and 
improvements  thereon.  Fences  and  bnUdlngs 
are  real  estate,  but  not  land.  So  are  watw 
rights.  Under  our  revenue  act  tor  the  pnr> 
poses  of  tantlon,  real  estate  taudades  land, 
mlnwals  under  the  land,  and  tmproronests 
on  the  land,  and  water  rights  are  detdared 
to  be  Improronents  on  fhe  land  where  they 
are  used ;  boiee  It  fMlows  ttiat  water  rl^ts 
are  real  estate  and  must  be  listed  and  valued 
like  buildings  apart  Iran  the  land,  but  as 
improvements  on  the  land  where  the  water 
is  applied.  Land  comprising  the  bed  of  a 
reservoir,  or  the  bed  of  tbe  dam  Bke  this, 
storing  water  for  Irrigation.  Is  as  modi  an 
Integral  part  of  the  whole  system  as  tbe  land 
comprising  the  bed  of  the  ditches  and  dam 
of  the  reservoir.  Wdter  rights  of  mutual 
ditch  and  reservoir  companies  embrace  and 
include  the  value  of  the  land  comprising  the 
bed  or  site  of  the  reservoir  and  dam,  and 
the  stock  represents  the  consumer's  Interest 
therein,  though  the  title  to  tbe  property  vests 
In  tbe  corporation.  Ordinarily,  the  value  of 
a  mutual  Irrigation  system  depends  upon 
the  cost  of  the  enterprise  as  a  whole,  which 
controls  to  &ome  extent  the  value  of  the 
water  rights,  and  this  value  Includes  and 
embraces,  not  only  Inlet  and  outlet  ditches, 
hcadgates,  and  dams,  but  the  land  upon 
which  they  stand  and  the  bed  of  the  reser- 
voir as  well.  When  water  rights  are  taxed 
in  connection  with  the  land  they  Irrigate, 
the  unit  Is  taxed  as  a  whole.  The  situs  for 
taxation  Is  declared  by  statute  to  be  upon  tbe 
land  where  the  water  Is  used.  There  can 
be  no  material  distinction,  for  purposes  of 
separate  taxation,  between  the  ditch,  the 
headgate,  and  dam,  and  thS  bed  of  the  dam 
and  reservoir  whldi  supplies  the  water  to  be 
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carried  tbronsli  tbe  dltcb,  where  all  are 
owned  by  a  mntoal  Irrigation  company  and 
the  water  used  eccluslTely  by  Its  stoekhold- 
era  to  Irrigate  tbi^r  lands.  The  same  rule 
wblcb  holds  that  tbe  valne  of  the  canal, 
faeadgate,  and  dam  is  r^»resented  and  In- 
cluded in  the'  value  of  the  water  right,  ap- 
plies with  equal  force  to  the  land  npon  whltih 
the  dam  stands  and  the  bed  of  tiie  reservoir. 
We  therefore  eondude  that  tbe  bed  of  the 
reservoir  and  the  land  upon  which  the  dam 
stands  are  not  subject  to  sqiarate  taxation. 

[I]  2.  The  second  point  is  whether  plain- 
tiffs  are  entitied  to  injunctive  relief.  This 
tax  was  not  merely  irregular,  ertoneoust  ot 
Illegal.  The  property  was  not  subject  to  seiH 
arate  taxation,  and  the  tax  imposed  was 
therefore  onanthorlsed.  On  the  fkce  of  the 
record,  however,  It  appeared  to  be  valid, 
which  constitutes  a  cloud  upon  tbe  title  if 
not  corrected  1^  Judicial  decree,  and,  unless 
the  assessment  of  taxes  on  the  property  In 
the  fntnre.  is  restrained,  there  will  be  noth- 
ing to  prevent  its  r^titiwi.  The  object  of 
the  action  Is  not  only  to  rectify  tbe  error  in 
this  particular  instance,  but  to  establish, 
as  well,  the  correct  role  relative  to  similar 
cases  in  the  future. 

We  think  a  tax  assessed  where  no  tax  is 
authorized  la  void,  and.  If  this  does  not 
prima  facie  appear  from  the  face  of  the  rec- 
ord, a  suit  In  equity  will  lie  to  have  it  so 
declared.  Where  an  exemption  from  taxa- 
tion has  been  established,  for  property  used 
exclufdvely  for  religions  worship,  schools,  or 
charitable  purposes,  we  have  never  hesitat- 
ed to  grant  an  Injunction  restraining  the 
collection,  and  tbe  same  rule  should  apply 
to  mutual  ditcb  and  reservoir  companies. , 
We  are  therefore  of  the  opinion  that  plain- 
tiffs were  entitled  to  injunctive  relief. 

The  Judgment  Is  reversed,  and  the  cause 
remanded. 

Reversed  and  remanded. 


LEB  V.  GUNBT.   (No.  8998.) 
{Supreme  Court  of  Colorado.   April  1.  m&) 

1.  Appeal  ako  Ebbob  <3=>1002  —  Bbvxew  — 
Question  of  Fact. 

A  judgment  based  od  conflicting  testimoDV 
will  not  be  disturbed,  if  there  is  sufficient  evi- 
dence to  support  it. 

2.  Appeal  and  Ebbob  ^>1050(1)— Habuless 
Ebbob— AninssioN  and  Exclusion  op  Evi- 
dence. 

In  a  Buit  to  recover  a  certain  sum,  with  in- 
terest, based  on  defendant's  stopping  payment 
of  a  check  drawn  by  bim  to  plaintiff,  where  the 
court  fully  understood  tbe  nature  of  the  'evi- 
dence rejected  and  admitted,  and  it  waa  cumu- 
lative, and  not  such  as  to  necessarily  require 
different  findings,  the  rulings,  if  erroneous,  were 
not  prejudicial 

Error  to  District  Court,  Morgan  County; 
H.  e.  Class,  Judge. 
Action  by  L.  T.  Lee  against  W.  J.  Ganby. 


Judgmoit  for  defendant,  and  plalntUT  brings 
errw.  Affirmed. 

Johnson  &,  Roblson,  of  Ft  Morgan,  and 
Ray  B.  Lee,  of  Cheyenne,  Wyo.,  for  plaintiff 
in  error.  Floyd  B.  Pendell,  of  Casper.  Wya, 
for  detoidant  in  error. 

BAILEY,  J.  ThU  was  a  salt  by  plaintiff, 
Lee^  to  recover  $000.00  and  interest,  claimed 
to  be  doe  from  defendant.  Gnnby,  because  the 
latter  stopped  payment  oa  a  check  drawn 
by  him  for  that  amount  to  plaintlfl.  Tbe 
case  was  tried  to  the  court  with  general  find- 
ings for  defendant,  with  a  Jndgment  of  dis- 
missaL  Lee  brli^s  the  case  here  for  review 
on  error. 

The  facts  are  in  substance  that  Lee  was 
ni^tlating  an  exchange  of  his  equity  in  cw- 
tain  land  with  one  Bayden,  for  tbe  equity  of 
Hayden  in  other  real  property.  ^Diey  had 
placed  with  Gunby,  a  real  estate  broker,  who 
held  a  mortgage  on  the  Hayden  land,  two 
checks,  one  by  Lee  for  $1,000.00,  and  tlm  oth- 
er by  Hayden  tor  $500.00.  The  checks  were 
drawn  to  the  order  of  Gunby,  with  the  un- 
derstanding that  if  the  deal  was  completed 
the  amount  so  deposited  was  to  be  placed  to 
the  credit  of  Hayden  upon  the  mortgage 
debt  which  the  latter  owed  Gunby.  It  Is 
claimed  by  Lee  that  these  che^s  were  not  to 
be  deposited  for  collection,  unless  and  until, 
the  exchange  of  land  was  consummated,  and 
then  only  upon  the  Joint  order  of  himself  and 
Hayden.  Gunby  claims  that  he  was  to  use 
the  checks  upon  notification  of  either  of  the 
parties  that  the  deal  was  closed.  Gunby  was 
notified  by  Hayden  that  the  trade  bad  been 
made,  and  he  accordingly  deposited  the 
checks  for  collection.  Afterward,  but  before 
the  chocks  were  paid  In  regular  course,  Lee  no- 
tified Gunby  that  the  deal  had  been  aban- 
doned. Thereupon  Gunby  gave  Lee  a  check 
for  $1,500.00  but  later  took  back  this  check 
and  gave  In  exchange  one  for  $500.00.  Lee 
stopped  payment  on  his  original  check  for 
$1,000.00,  and  Hayden  stopped  payment  on 
bis  for  $500.00.  Gunby  then  stopped  pay- 
ment on  the  cbeck  for  $500.00  which  he  had 
given  Lee,  who  thereupon  began  this  suit,  to 
recover  that  sum  with  interest. 

It  is  claimed  that  the  Hayden  check  for 
$500.00,  deposited  in  escrow,  was  in  reality 
money  belonging  to  1^,  and  that  Gunby 
knew  this  fact,  and  held  it  as  a  trustee  for 
Lee.  Gunby  contends  that  the  entire  trans- 
action between  himself  and  Lee  was  simply 
a  convenient  way  to  make  settlement  between 
the  parties,  after  the  proposed  trade  between 
Lee  and  Hayden  had  fallen  through,  and 
that  the  check  Involved  was  given  without 
consideration.  Lee  sets  up  the  return  of  the 
check  for  $1,600.00  by  blm  to  defendant  as 
a  consideration  for  tbe  $500.00  check  given 
to  him  by  Gunby. 

[1]  The  questions  involved  are  all  of  fact, 
and  were  In  dispute.    The  findings  Of  the 


«=9For  otbar  cam  sm  suns  topic  and  KBT-NUMBSK  In  all  Ker-Nambar«d  Disests  and  ladezM 


Digitized  by 


1146 


171  PACIFIC 


BEPORTEB 


(Colo. 


court  are  In  substance  that  tbe  cbeck  sued 
upon  was  accepted  with  full  knowledge  that 
the  payment  of  It  was  contingent  upon  the 
payment  of  tbe  Haydera  cbedk;  that  plain- 
tiff knew  of,  and  acquiesced  In,  all  the  pro- 
ceedings leading  up  to  the  receipt  of  this 
check  by  himself;  and  that  such  check  was 
witbont  ccmslderatlon. 

The  conclusion  reached  by  the  trial  court  is 
based  uiK>n  and  supported  by  the  testimony 
adduced.  Much  ot  it,  especially  as  to  the 
controlling  points,  was  in  direct  conflict,  and 
tbe  court  resolved  tbe  issues  in  feTor  of  Gun- 
by.  There  is  nothing  in  the  record,  either  of 
law  or  fact,  which  necessitates  a  different 
conclusion.  It  Is  well  settled  that  upon  con- 
flicting testimony  a  judgment  win  not  be  dis- 
turbed If  tbere  is  snffldent  evidence  to  sup- 
port It.  Copeland  v.  Kllpatrlck,  38  Colo.  208, 
88  Pac.  472 ;  Wadsworth  IWtch  Co.  v.  Brown, 

39  Colo.  57,  88  Pac.  1060 ;  Downing  v.  Ernst, 

40  Colo.  142,  02  Pac.  230;  Alamosa  Creek 
Canal  Co.  v.  Nelson,  42  Colo.  140.  93  Pac 
1112;  Petterson  v.  Payne.  43  Colo.  184,  OS 
Pac.  301;  Farrel  v.  Garfield  Co.,  49  Colo. 
1C5,  111  Pac.  839 ;  White  v,  Nuckolls,  49  Colo. 
176,  112  Pac.  329;  German  Co.  v.  Herbertson, 
49  Colo.  217,  112  Pac.  690;  Denver  Oo.  v. 
Young,  49  Colo.  500,  113  Pat.  499. 

[2]  Certain  testimony  offered  by  Lee  was 
excluded,  and  certain  other  testimony  offered 
by  Gunby  was  admitted  over  objection  by 
I^.  Both  of  these  rulings  are  assigned  as 
error.  The  court,  however,  fully  understood 
the  nature  of  the  testimony  so  rejected  and 
received.  Both  that  so  received  and  that  re- 
jected was  cumulative,  and  not  of  a  charac- 
ter to  necessarily  require  different  findings, 
80  that  the  rulings,  even  If  erroneous,  were 
not  In  any  event  prejudicial. 

The  findings  of  the  trial  court  are  sup- 
ported by  sufficient  competent,  pertinent  and 
credible  testimony,  and  there  appears  to  be 
no  error  in  tbe  record.  Furthermore,  we 
have  critically  examined  the  whole  record,  In- 
cluding the  testimony  offered  by  plaintiff, 
Lee,  which  the  court  excluded,  and  are  firm- 
ly convinced  that  Gunby  had  no  actual  Inter- 
est In  the  transaction,  but  acted  merely  as 
a  depositary;  and  that  he  should  not  be 
saddled  with  any  liability  whatsoever  In  the 
matter.  Tbe  judgment  rendered  metes  out 
evenhanded  Justice,  and  should  be  affirmed. 

Judgment  affirmed. 

HILIi,  C  J.,  and  ALLEN,  3.,  concur. 


DILLET  V.  PRIMOS  CHEMICAL  CO. 

(No.  8907.) 

(Supreme  Court  of  Colorado.    April  1,  1918.) 

1.  Master  and  Sebvant  <S=>241  —  Selection 
OF  DANoEBons  Method. 
Plaintiff,  a  mining  workman  of  several 

?'ears*  experience  and  of  usual  intelligence,  who, 
Dstead  of  walking  aloiig  by  a  tram  car  without 


brakes  to  atendy  It  on  Its  progress  down  tbe 
grade,  got  on  it  to  ride  down  and  took  no  pre- 
cautions, was  contributorily  negUgeot,  baving 
knowingly  selected  the  more  dangerous  method 
of  doing  his  work. 

2.  Master  and  Sebvant  «ss»100(7)— Suooes- 
TioN  OF  Feixow  Sebvant  —  wabiuty  ot 
Mabtbb. 

Plaintiff,  who  rode  a  tram  car  at  the  sug- 
gestion of  his  tramming  partner,  did  not  do  so 
opon  any  assurance  bindmg  tbe  master;  plain- 
tiff and  his  partner  being  "fellow  servants." 
8.  Mastkb  and  Servant  *=>247(1)— Action 
fob  Injury — Contbibutobt  Negligence.^ 

Assuming  that  the  master  was  negligent  in 
care  and  construction  of  tram  car  track,  if 
pintntiff  servant  by  the  exercise  of  ordinary  care 
could  have  avoided  the  consequences  of  the  mas- 
ter's negligence,  be  cannot  recover. 
4.  TaiAL  9=>165  —  NoNSUii^DuTT  op  Coitkt. 

Where  it  afBrmatlvely  appears  from  plain- 
tiff's evidence  that  the  want  of  due  prudence  on 
his  part  was  the  cause  of  tbe  injury  complained 
of.  It  is  the  duty  of  the  court  upon  motion  for 
nonsuit  to  decide  as  a  question  of  law  that  the 
action  cannot  be  maintained  or  direct  a  verdict 
for  defendant. 

Eh>ror  to  District  Court.  Hmtrose  County; 
TTios.  3.  Black,  Judge. 

Action  by  E.  B.  DUley  against  Oie  Fvlmos 
Chemical  Company.  Judgment  for  defoid- 
ant,  and  plaintiff  brings  error.  Affirmed. 

Oatlln  ft  Blake,  of  Montrose,  for  plaintiff 
In  error.  Goudy,  Twltehell  ft  Burkhardt,  o£ 
Denver,  L.  W.  Allen,  of  Tellurlde,  and  F.  B. 
Goudy,  of  Denver,  tot  defendant  in  error. 

ALLEN,  J.  This  Is  an  action  wherein  the 
plaintiff  In  error  seeks  to  recover  damages 
against  the  defendant  In  error  on  account  of 
the  letter's  alleged  negligence.  The  cauae 
was  tried  to  a  jury.  At  the  conclosion  of 
plalntUTs  evidence  the  trial  court,  on  motion 
of  defendant.  Instructed  the  Jury  to  return 
a  verdict  In  favor  of  the  defendant.  One  of 
the  grounds  of  the  defendant's  motion  for 
a  directed  verdict,  and  the  ground ,  upon 
which  the  trial  court  granted  the  motion, 
was  that  the  "evidence  shows  that  plaintiff 
was  guilty  of  n^Ugence  directly  contributing 
to  the  injury." 

The  principal  question  presented  for  our 
determination  Is  the  propriety  of  the  di- 
rected verdict  under  the  evidence  and  the 
circumstances  of  the  case.  We  will  there- 
fore review  so  much  of  tbe  evidence  as  Is 
relevant  to  tbe  matter  of  plalntUTs  con- 
tributory negligence. 

On  April  14,  1914,  the  plaintiff  belowi 
plaintiff  in  error  here,  obtained  employment 
from  the  defendant,  a  corporation,  at  its  mine 
which  it  was  then  operating.  The  plaintiff 
was  a  workman  of  several  years'  experience, 
and  of  usual  intelligence.  During  tbe  first 
eight  or  ten  shifts  that  the  plaintiff  worked, 
he  was  engaged  In  tramming  ore,  with  the 
aid  of  another  employ^,  in  tunnel  No.  6  of 
tbe  mine.  The  two  men  conducted  tbe  car, 
when  loaded  with  ore,  from  the  breast  of  the 
tunnel  to  tbe  ore  bin  by  pushing.  Plaintiff 
was  next  transferred  by  the  defendant's  shift 
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boss  to  tannel  Na  T.  After  worldzig  one 
sblft  In  tbe  stope,  tbe  Shift  boss  directed  him 
to  tram  ore,  and  on  the  second  Shift  In  that 
tunnel  the  plalntlfl  and  another  workman 
acted  as  trammers.  At  this  time  they  had 
the  use  of  a  tram  car  which  was  provided 
with  a  brake.  On  the  following  shift  they 
had  the  use  of  a  car  which  had  no  brakes. 
They  noticed  the  absence  ot  brakes  on  this 
car,  but  made  no  objection,  and  proceeded  to 
tram.  On  the  first  two  trips  with  this  car 
the  plaintiff's  tramming  partner  rode  the  car 
whllo  It  passed  over  that  ^nrt  of  its  course 
which  was  down  a  steep  grade.  When  It  tie- 
came  time  to  make  the  third  trip  with  the 
car.  the  plaintlfTs  working  partner  anggested 
that  he  (plaintiff)  ride  the  car.  In  this  con- 
nection the  plaintiff  testified  as  follows: 

"And  I  stepped  on  and  went  with  the  car,  I 
stepped  on  what  would  be  the  coupling.  ♦  •  • 
with  one  foot,  and  hang  onto  the  hind  end  of 
the  car  with  my  two  handSj  and  the  other  foot 
•nspcuded  in  tbe  air  in  similar  manner  at  part- 
ner rode  on  first  two  trips.** 

At  the  foot  of  the  downgrade  part  of  the 
tramming  course  were  curves,  and  then  a 
short  upgrade  over  which  the  cars  bad  to  be 
pushed  by  the  two  men.  The  plalntlfl  was 
Injured  on  the  first  trip  that  he  rode  the  car. 
In  this  connection  he  testified  as  follows: 

"I  went  downgrade  all  rirht,  but  I  didn't  get 
out  of  tbe  tunnel.  The  car  jumped  the  track  at 
one  of  the  curves  at  or  near  the  foot  of  the 
grade,  and  I  found  myself  sitting  in  the  track 
between  the  rails,  •  *  •  and  tbe  car  was 
standing  on  its  front  enA  on  the  track." 

[1]  The  evidence  does  not  show  any  rule 
or  direction  by  the  employer  or  his  agents 
ttmt  the  plalntlfl  should  ride  the  car,  but 
does  show  that  there  was  no  necessity  for  rid- 
ing the  car.  The  plaintiff  had  the  choice  of 
pursuing  a  safer  method  of  doing  his  work. 
As  a  reasonable  and  prudent  person  he  could 
have  observed  that  the  object  of  placing  two 
men  in  charge  of  the  tram  car  was  that 
both  might  travel  with  the  car,  their  hands  on 
the  same,  in  an  effort  to  check  the  speed  and 
steady  the  car  on  Its  progress  down  the 
grade,  and  prevent  an  acddeat  of  the  kind 
tliat  happened  In  this  case.  Befcve  the  acci- 
dent the  plaintiff  made  12  to  16  round  trips 
over  tbe  tramming  course  In  question,  and 
knew  where  a  loaded  car  would  go  down 
grade.  He  cohld  have  known,  as  a  reason- 
able and  prudent  person,  of  the  danger  of 
riding  the  car  without  brakes  as  it  went 
over  what  he  himself  designated  as  "steep 
downgrade."  He  was  not  obliged  to  act  on 
the  suggestions  of  his  tramming  partner,  and 
by  riding  the  car  he  knowingly  selected  the 
more  dangerous  method  of  doing  his  work. 
This  court,  in  Colo.  &  So.  By.  Ca  v.  B^olds* 
M  Colo.  231.  116  Paa  1043,  said: 

"Where  a  person  has  a  choice  of  two  methods 
of  performing  his  work,  the  one  safe  and  tbe 
other  dangerous,  and  is  aware  of  this  fact,  it 
is  bis  duty  to  choose  the  safe  method.  If  he 
does  not,  and  chooses  the  method  which  neces- 
sarily ezijoses  him  to  danger,  which  would  have 
been  avoided  had  he  chosen  the  other,  and  is 
injured,  he  cannot  recover  for  such  injury." 


InlSB.ai«.636.ilS2,ltl8  said: 

"If  the  employ^  having  an  opportunity  of  act- 
ing in  any  one  of  two  or  more  ways,  one  of 
which  ia  leas  safe  than  another,  and  knowingly 
chooses  the  less  safe  mode,  he  is  to  be  deemed 
negligrat  and  disentitled  to  recover  altliough  tbe 
employer  may  also  have  been  ne^igent" 

See,  also,  29  Cyc  tS20. 

It  la  true  that,  to  constitute  contributory 
negligence,  the  act  or  omlssltm  of  the  person 
Injured  must  be  one  which  he  could  reason- 
aUy  anticipate  would  result  In  Ma  injury. 
29  Gye.  520.  But  the  plaintiff's  act  comes 
within  this  role.  This  view  Is  supported  by 
the  opinion  In  AfiUer  v.  Union  Pacific  By. 
Co.  (O.  O.)  4  Fed.  768,  where  It  Is  said: 

"In  tbt)  second  place,  if  the  car  on  which 
plaintiff  was  riding  when  injured  was  known 
as  a  push  car,  and  had  no  brakes  or  apparatus 
for  controlling  its  movements,  and  if  the  plain- 
tiff, knowing  this,  got  on  the  car  and  rode 
down  the  grade,  this  was  negligence,  and  the 
plaintiff  cannot  recover.   •   •  • 

"If  he  knew  *  •  •  that  it  could  be  con- 
trolled only  by  walking  alone  by  it  and  holding 
it  back,  and,  knowing  that,  be  got  into  it  with 
a  number  of  other  people  to  ride  on  a  down- 
grade, he  took  his  chances.  It  was  a  clear  case 
of  contributory  negligence." 

To  the  same  effect  Is  York  v.  E.  CX,  O.  & 
S.  By;  Ca,  117  Ma  406,  22  S.  W.  1081, 

Not  only  did  the  plaintiff  dioose  the  lesa 
safe  way  of  working,  but  after  getting  on 
the  car  be  took  no  precautions  for  his  safety, 
and  did  not  attempt  to  get  the  car  as  the 
speed  increased.  He  admitted  that  he  could 
have  steived  off  before  the  car  attained  in- 
creased momoitnmt  and  that  be  icnew  from 
what  he  had  seen  before  that  the  car  gained 
a  great  deal  of  speed  In  going  downgrade. 

[2]  At,  or  Just  beton  tbe  plaintiff  mounted 
tbe  car,  bis  tramming  partner,  according  to 
the  testimony,  ^ke  to  him  as  follows: 

"It  is  useless  for  me  to  ride  all  the  time  and 
you  walk;  you  go  with  the  car  thia  time." 

Whether  tills  language  be  regarded  as  a 
suggestion^  a  cmnmand,  or  aa  assurance  of 
safest  it  la  not  binding  upon,  nor  can  it  fix 
any  responslbUity  upon,  the  defKidant,  un- 
der tbe  imdlspnted  fticts  existing  in  this 
case.  The  tramming  partner  was  a  fellow 
servant  of  equal  grade  witti  plaintiff,  not  a 
vice  principal  nor  an  agent  of  the  master 
with  any  authority  ovex  plaintiff.  Tbe  plain- 
tiff In  riding  tbe  tram  car  did  not,  there- 
fore, do  so  by  the  direction,  or  upon  any  as- 
surance of  safety,  glv<m  by  the  mastn  or  a 
vice  prlndpaL 

[3]  Tbe  act  of  the  plaintiff,  tn  riding  the 
ore  car  at  the  time  of  tbe  accident,  directly 
contributed  to  tbe  production  of  tbe  Injury 
complained  of;  and  without  It  the  injury 
would  not  taftve  happened.  Assuming,  but 
not  deciding,  that  tbe  defendant  was  negli- 
gent in  the  care  or  tbe  construction  of  tiie 
tram  car  ferack,  tbe  plaintiff,  nevertbdess, 
by  tbe  exercise  of  ordinary  care  xaxda  the 
circumstances,  might  have  avoided  the  con- 
sequences of  tbe  defendant's  nesUgenee.  The 
drcumstances  therefore  dlsdose  contributory 
negligence  on  the  part  of  the  plaintiff,  by 
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reason  whereof  he  Is  not  entitled  to  recover 
damages.  Colo.  Central  R.  Go.  t.  Holmes,  S 
Colo.  397;  Jackson  t.  CrUly^  16  Colo.  103. 
26  Pac.  331. 

[4]  The  facts  are  not  in  diapnte,  and  plain- 
tiff's  cuntrlbatory  negligence  is  erldoit  and 
unquestionable.  In  such  case  the  court  may 
declare  the  fact  estahUstaed  as  a  matter  of 
law.  Colo.  Central  R.  Co.  t.  Holmes,  snpn. 
Where  it  affirmatirely  appears  from  the 
plaintiff's  own  evidence  that  the  want  of  due 
prudence  on  his  part  was  the  proximate 
cause  of  the  Injury  complained  of,  beetnues 
the  duty  of  the  court,  npcm  a  motion  made 
for  Donsnit,  to  decide,  as  a  question  of  law. 
that  the  action  cannot  be  maintained.  Behr- 
ens  V.  S.  P.  By.  Co.,  5  Cola  400.  Or  the 
court  may  In  such  case  direct  a  verdict  for 
the  defendant  Guldager  t.  Rockwell,  14 
Cola  469,  24  Pac  B66. 

There  was  no  error  In  directing  a  vnxllct 
for  defendant  In  the  Instant  case.  Hie  Judg- 
ment of  the  district  court  will  therefore  be 
affirmed. 

Affirmed. 

HILI^  a  J.,  and  BAILET»  concnr. 


(H  Mont.  6M) 

TETELAUX/F  t.  INORAHAM.  Sheriff,  et  aL 

(No.  3890.) 

(Sapreme  Omrt  of  Montana.    April  1,  1018.) 

1.  ExBCDTioif  €=»287  —  Shbbht's  Sale  — 
Failubb  or  TrrLs— RaiaoiBs. 

Where  title  to  personalty  sold  by  a  sheriff 
under  ezeoutloa  failed,  because  the  debtor 
claimed  exemption  and  replevlned  the  propprty, 
the  purchaser  waa,  under  Ber.  Codes,  |  6844, 
confined  to  the  remedy  of  having  the  original 
judKment  revived  for  his  benefit.  BO  that  he 
could  proceed  against  the  debtor,  and  he  could 
not  proceed  against  the  sheriff  and  the  creditor 
as  for  money  bad  and  received  at  common  law, 
since  sectioni  8060  and  S(XJ1  abrogate  the 
commoo  law  where  specific  statutes  apply. 

2.  Execution  «=>471— Sale— Failube  of  Ti- 
tle—Evidekcb. 

In  action  by  purchaser  at  execution  sale 
against  sheriff  for  failure  of  title,  because  the 
oroperty  was  taken  in  claim  and  deliver  by 
toe  debtor  who  claimed  exemption,  evidence 
held  insuEBcient  to  show  that  the  proper^  was 
exempt,  so  as  to  require  a  nonsuit. 

3.  Exemptions  ^>  126— Selection. 

Where  debtor  owns  more  property  of  a  giv- 
en class  than  Rev.  Codes,  f 5  6824,  6S25,  exempt, 
he  must  identiiy  the  particular  property  which 
he  claims  to  be  exempt,  and  segregate  it  from 
the  portion  liable  to  seizure. 

4.  Exemptions  ^=>93  — Natueb  of  Right  — 
Waiver. 

The  right  to  claim  property  as'  exempt  is  a 
personal  privilege,  and  may  be  waived,  and  is 
waived  when  the  property  itself  is  sold  by  the 
debtor,  since  one  cannot  claim  exemption  in 
property  which  is  not  bis  own. 

6.  FBAUnULENT  CONTETANCBS  ^S>172(1)— EF- 
FECT AS  Between  Parties, 
Though  a  sale  by  a  judgment  debtor  of  his 
property  was  void  as  against  the  creditor,  it 
was  vaud  as  between  the  parties,  and  operated 
to  transfer  title,  and  could  be  set  aside  only 
to  the  extent  of  the  creditor's  claim ;  the  bal- 
ance belonging  to  tbe  purchaser. 


n.  Fraudulent  Convetakou  4ss»181(1)  — 
Pbopebtt  SuBJioxMGmcT  or  Psion  Salb. 
Under  Rev.  Codes,  f  6128,  where  a  Jodg- 
ment  debtor  sold  personalty,  but  retained  pos- 
session, his  vendee  took  the  title  subject  to  tlie 
claim  of  the  judgment  creditor,  and  tbe  property 
was  subject  to  execotion. 

Appeal  from  District  Conrt,  Flathead 
County ;  T.  A.  Thompaoo,  Judge. 

Actlfm  hy  A.  D.  Tetrault  against  A.  J. 
Ingraham,  Sheriff  of  Flathead  County,  and 
anofiier.  Jodgmmt  for  plaintiff,  and  ordrar 
denying  new  trial,  and  detendants  appeaL 
Berersed  and  remanded. 

C.  W.  Pomeroy,  of  Kallspell,  for  appd- 
lants.  O.  H.  Grubb,  of  Kali^ll,  and  F.  D. 
Lingenfelter,  of  Havre,  for  respondent 

HOLLOWAT,  J.  In  1912  the  KallspeU 
Mercantile  Company  recovered  Judgment 
against  Clyde  DrolUnger,  and  caused  an  exe- 
cution to  be  Issued  thereon  and  placed  In  the 
bands  of  the  sheriff  for  service.  The  sheriff 
levied  upon  two  horses  found  in  tbe  posses- 
sion of  Drollinger,  and,  after  doe  notice,  sold 
them  at  public  auction  to  A.  D.  Tetrault  for 
^40,  which  amount  was  paid  over  and  the 
Judgment  satlsfled.  Immediately  prior  to 
tbe  sale  DrolUnger  made  claim  that  the 
property  was  exempt,  and  notified  the  sher- 
iff, who  In  turn  notified  the  Judgment  cred- 
itor. An  Indemnifying  bond  was  given  and 
the  sale  proceeded,  but  when  the  property 
was  exposed  for  sale  no  mention  was  made 
of  the  fact  that  tbe  property  was  claimed  as 
exempt,  and  Tetrault  bad  no  notice  of  the 
fact  until  after  he  bad  paid  over  the  pur- 
chase price.  On  tbe  same  day,  but  after  tbe 
sale,  Drollinger  commenced  an  action  In 
claim  and  delivery  against  T^ranlt,  and 
such  proceedings  were  bad  that  a  Judgment 
was  roidered  in  that  actl«i  in  favor  of  Droh 
linger  for  the  return  of  the  horses.  Te- 
trault then  commenced  this  action  against 
the  sheriff  and  the  Mercantile  Company. 

In  addition  to  the  foregoing  focts,  tt  is  al- 
leged that  tbe  property  sold  by  tbe  sheriff 
and  purchased  by  Tetrault  "was  at  all  said 
time  exempt  by  law  from  execution  and  sale 
under  and  by  virtue  of  the  laws  of  tbe  state 
of  Montana."  It  is  further  alleged  that  the 
sheriff  and  the  Mercantile  Company  failed, 
refused,  and  neglected  to  make  known  the 
fact  that  an  exemption  claim  bad  been  made, 
bnt  kept  such  fact  secret,  "for  the  purpose 
of  Injuring  and  defrauding  this  plaintiff  and 
tbe  put^c,  and  did  defraud  this  plaintiff" 
out  of  $840.  Issues  were  Joined  and  the 
cause  tried,  resulting  in  a  Judgment  for 
plaintiff.  Defendants  have  appealed  tnxa 
the  Judgment,  and  from  an  (Mrder  denying 
them  a  new  trial. 

[1]  The  complaint  presents  something  of  a 
dual  character,  for  money  bad  and  received 
and  for  damages  for  deceit;  but  tbe  theory 
upon  which  the  trial  court  proceeded  is  not 
left  In  doubt.    By  instroctlon  No.  1  tbe  court 
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told  the  jury  that  the  action  wais  upon  the 
common-law  count  for  money  had  and  re- 
<,-eived.  The  court  also  refused  defendants* 
offered  Instructions  6  and  8,  which  present- 
ed the  question  of  defendants'  liability  for 
damages  for  deceit.  In  support  of  the  the- 
ory adopted  by  the  trial  court,  counsel  for 
respondent  dte  Dresser  v.  Kronberg,  108 
Me.  423,  81  Atl.  487,  36  L.  R  A.  (N.-  S.)  1218, 
Ann.  Cas.  1913B,  524.  Whatever  may  be  the 
rule  In  other  jurisdictions,  It  is  established 
in  this  state  by  statute.  Section  6844,  Re- 
vised Codes,  provides  a  remedy  in  the  na- 
ture of  an  action  for  money  had  and  receiv- 
ed, but  by  its  express  terms  it  is  applicable 
01^  to  a  sale  of  real  estate.  It  also  fur- 
nishes an  additional  remedy  in  case  title  to 
any  property,  real  or  jwrson^l,  sold  at  sher- 
iff's sale,  falls.  It  provides  that  the  pur- 
chaser may  have  the  original  Judgment  re- 
vived for  his  use  and  benefit  and  that  he 
may  proceed  against  the  judgm«it  debtor. 
Since  this  statute  provides  alternative  rem- 
eales  for  the  purchaser  of  real  property,  title 
to  which  falls,  and  but  a  single  remedy  for 
the  purchaser  of  personal  property,  It  must 
be  held  that  the  remedy  thus  provided  was 
Intended  to  t>e  exclusive  in  all  cases  wherein 
fallnre  of  title  alone  furnishes  the  ground 
for  complaint.   TI.  S.  ex  rel.  Arant  v.  Uine, 

245  U.  S.  166,  38  Sup.  Ot.  M,  62  L.  Ed.   . 

The  common-law  action  for  money  had  and 
received  cannot  be  maintained  in  this  In- 
stance. "In  this  state  there  Is  no  common 
law  in  any  case  where  the  law  is  declared 
by  the  Code  or  the  statute."  Section  8060, 
Rev.  Codes.  "The  Code  establishes  the  law 
in  this  state  respecting  the  subjects  to  whldi 
It  relates."  Section  8061.  Whether  this 
complaint  can  be  made  to  state  a  cause  of 
action  for  damages  for  deceit  Is  not  now 
before  us. 

[2]  In  the  trial  of  the  action  the  court  al- 
so proceeded  upon  the  theory  that  the  ques- 
tion whether  the  property  sold  by  the  sher- 
iff was  exempt  was  In  issue  and  was  to  be 
determined  Independently  of  the  evidence 
furnished  by  the  judgment  roll  In  the  claim 
and  delivery  action.  Instructions  6  and  9, 
given  by  the  court,  presented  this  question 
fully,  and  the  ruling  of  the  court,  upon  the 
admission  of  the  judgment  roll  limited  Its 
evidentiary  value  to  establishing  the  fact 
that  the  horses  bad  been  retaken  from  Te- 
trault.  Upon  the  theory  thus  adopted,  the 
court  erred  In  overruling  defendants'  motion 
for  nonsuit.  There  Is  not  any  substantive 
evidence  In  this  record  which  even  tends  to 
show  that  the  projwrty  was  exempt.  On  the 
contrary,  the  evidence  Is  uncontradicted  that 
in  December,  1911,  Clyde  Drolliuger,  then 
the  owner  of  thirteen  horses  and  consider- 
able other  personal  property,  gave  a  chattel 
mortgage  upon  all  of  It  to  the  Bank  of  Com- 
merce; that  in  October,  1912,  the  debt  was 
discharged  and  the  mortgage  satisfied ;  that 
a  few  days  later,  and  on  October  19th,  Clyde 
DrolUnger  sold  ail  the  property  previously 


mortgaged  to  B.  P.  DrolUnger,  the  consider- 
ation being  the  payment  of  the  mortgage 
debt ;  that  this  sale  was  not  accompanied  by 
an  Immediate  delivery  followed  by  an  actual 
and  continued  change  of  possession,  but  that 
the  possession  remained  In  the  vendor ;  that 
on  October  24th  the  sheriff  seized  2  of  the 
horses  under  the  execution  in  favor  of  the 
Mercantile  Company  and  noticed  them "  for 
sale  for  October  30th ;  and  that  immediately 
before  the  sale  Clyde  DrolUnger  served  uiJon 
the  sheriff  an  affidavit  and-nottoe  of  exemp- 
tion. 

[9,4]  We  shall  not  stop  to  consider  wheth- 
er. If  the  two  horses  seized  by  the  sheriff 
.had  been  the  only  horses  owned  by  Clyde 
DrolUnger  at  the  date  of  the  sale  by  blm  to 
B.  P.  DrolUnger,  the  transaction  would  fall 
under  the  ban  of  section  6128,  Revised  Codes. 
That  is  not  this  case,  and  the  rule  adverted 
to  in  Cushing  v.  Qulgley,  11  Mont.  577,  29 
Pac.  337,  has  no  appUcatlon.  Neither  la  it 
material  to  determine  whether  a  debtor  must 
specify  the  particular  property  which  he 
claims  as  exempt,  when  his  entire  holdings 
do  not  exceed  the  amount  allowed  by  law' 
as  exempt  By  sections  6824  and  6825,  Re- 
vised Codes,  only  three  of  the  thirteen  horses 
could  be  claimed  as  exempt.  Where  a  debtor 
owns  more  property  of  a  given  class  than 
the  law  exempts,  it  is  necessary  for  him.  In 
ord»  to  secure  the  benefit  intended  to  be 
conferred,  to  Identify  the  particular  prop- 
erty to  which  his  claim  attaches:  that  Is,  to 
segregate  it  from  the  portion  liable  to  seiz- 
ure, for  under  such  circunistances  the  stat- 
utes above  do  not  undertake  to  impress  the 
seat  of  exemption  upon  any  Individual  ani- 
mals or  articles  of  i^operty.  Field  v.  In- 
greham,  15  Misc.  Rep.  529,  37  N.  T.  Supp. 
1135;  11  R  O.  Lu  549,  550.  The  right  to 
claim  property  as  exempt  Is  a  personal  privi- 
lege conferred  by  statute.  It  may  be  waived, 
and  Is  waived  when  the  property  Itself  is 
sold.  Wyman  v.  Gay,  90  Me.  36,  37  Atl.  325, 
60  Am.  St.  Rep.  238.  The  Interest  of  the 
vendor  In  It  ceases,  and  it  Is  elementary  that 
one  cannot  claim  exemption  In  property 
which  he  does  not  own.  18  Cyc.  1S82 ;  Bobn 
V.  Weeks,  50  111.  App.  236. 

[5]  Though  the  sale  by  Clyde  DrolUnger 
to  B.  P.  DrolUnger  was  void  as  against  the 
Mercantile  Company,  it  was  valid  as  between 
the  parties  to  It,  and  operated  to  transfer 
title  to  B.  P.  DroUlnger.  It  could  only  be 
set  aside  to  the  extent  of  the  creditor's  claim, 
and  the  overplus  realized  at  the  sheriff's  sale 
belonged  to  B.  P.  DrolUnger,  not  the  fraudu- 
lent vendor.   20  Cyc.  617,  622. 

[6]  Counsel  for  respondent  contend  that,  if 
title  had  passed  to  B.  P.  DroUlnger,  then  the 
horses  were  not  subject  to  seizure  In  satis- 
faction of  Clyde  DrolUuger's  debt.  It  may 
be  conceded,  as  a  general  rule,  that  the  prop- 
erty of  one  person  may  not  be  subjected  to 
the  satisfaction  of  the  debt  of  another;  but 
to  that  rule  section  6128  above  has  made  an 
exception,  and  where,  as  in  this  case,  there 
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iias  been  a  sole  of  personal  property,  not 
accompanied  by  an  Immediate  delivery  and 
followed  by  an  actual  and  continued  change 
of  possession,  the  vendee  takes  title  subject 
to  the  claim  of  the  vendor's  creditor;  so 
that  there  is  not  any  Inconsistency  involved 
in  appellants'  contention  that  title  to  these 
horses  passed  to  B.  P.  Drollluger,  so  as  to 
defeat  Clyde  DrolUnger's  claim  of  exemp- 
tion, and  that  they  were  liable  to  seizure  at 
the  Instance  of  Clyde  DrolUnger's  creditor. 

It  is  not  necessary  to  consider  appellants' 
other  spedficatioDs  of  error.  The  Judgment 
and  order  are  reversed,  and  the  cause  la  re- 
manded for  further  proceedings. 

Reversed  and  remanded. 

BRANTLY,  C.  J.,  and  SANNER,  J.,  con- 
cur. 


(102  Kan.  797) 

DOWNES  et  aL  T.  ROGERS.  (No.  21437.) 
(Supreme  Court  of  Kansas.    April  6»  1918.) 

(SpUahut  hv  ihe  Court.) 

PailfOIPAL  AKD  AOKIfT  «ss23(l)— SALES  ^=> 

359(3)— Relation— Collection  of  Paict- 

EVIDENCE. 

Record  examined,  and  the  evidence  held  mt- 
fldent  to  prove  that  the  vendor  of  a  farm  trac- 
tor  was  the  plaintiffs'  agent :  that  the  agent  re- 
ceived from  the  purchaser  the  price  of  the  ma- 
chine; and  plaint!^'  action  against  defendant 
to  collect  payment  a  second  time  was  properly 
defeated. 

Appeal  from  District  Court,  Reno  County. 

Action  by  P.  J.  Downes  and  J.  A.  Keating, 
partners,  etc  against  W.  A.  Rogers.  Judg- 
ment for  defendant,  and  plaintiffs  appeal. 
Affirmed. 

0.  M.  WUIlams  and  D.  C.  Martindell,  both 
of  Hutchinson,  for  appellants.  Aaron  Cole- 
man, of  Hatddnson,  for  appellee. 

DAWSON,  J.  The  plaintiffs  brought  this 
lawsuit  to  compel  the  defendant,  a  R&ut 
county  farmer,  to  pay  a  second  time  for  a 
form  tractor  purchased  by  defendant  from 
the  plaintiffs*  sales  agent  at  Hutchinson. 

Plaintiffs  contended  below,  and  still  ccm- 
tend,  that  the  sales  agent  bad  no  authority 
to  sell  the  tractor  or  to  accept  payment 
therefor;  that  tbe  sales  agent  was  only  a 
bailee  of  the  tractor,  and  that  he  conld  only 
part  with  It  after  procuring  Uie  consent  of 
a  Hutchinson  bank;  and  that  such  consent 
wonld  only  be  forthcoming  upon  tbe  payment 
of  tbe  wholesale  price  to  the  plaiutifTs  ac- 
count In  the  bank.  Whatever  may  have  been 
tbe  private  or  confidential  business  relations 
betwera  the  plaintiffs  and  the  sales  agent, 
the  defendant  showed  by  competent  evi- 
dence, amply  sufficient  to  sustain  the  verdict 
and  Judgment,  that  the  plaintiffs  had  es- 
tablished the  sales  agent  In  Hutchinson  to 
sell  tractors,  and  that  they  had  held  him  out 
to  defendant  and  to  the  general  public  In 
that  community  as  their  agent.  Defendant 


was  not  apprised  of  any  restriction  placed  by 
plaintiffs  on  the  agent's  authority.  It  would 
utterly  destroy  the  foundations  of  all  busi- 
ness confidence  between  dealers  and  cai- 
toroers  to  countenance  a  claim  like  tbe  one 
set  up  in  this  case. 

A  quibble  Is  raised  that  the  agent  did  not 
sell  the  tractor  to  defendant,  but  traded  it 
to  him  for  some  mules.  The  defendant  told 
the  plaintiffs'  agent  that  if  he,  the  defend- 
ant, could  sell  some  mules  he  would  buy  the 
tractor.  The  agent  brought  a  mule  Imyer, 
who  purchased  $450  worth  of  mules  from  the 
defendant.  The  check  for  the  mides  and  the 
defendant's  check  for  tbe  balance  of  the  price 
of  the  tractor  were  then  delivered  to  and 
cashed  by  plalntlffiB'  agent,  and  the  defend- 
ant received  the  tractor  pursuant  thereto. 

By  rights  this  ease  should  be  disposed  of 
tn  a  per  curiam,  for  no  shadow  of  error  ap- 
pears in  the  record  nor  Is  ailytbing  present- 
ed wfaldL  Is  worthy  of  commit. 

Affirmed.   AU  the  Jnstlcea  concnrrlng. 

(103  Kan.  89G) 
STATE  V.  PERRT.   (No.  21641.) 
(Supreme  Court  of  Kansas.   April  6,  1918J 

fSyUahua  by  the  Court.) 

1.  CsnaNAL  Law  «=»246  —  SumcnNCT  or 
Pbbliiiinabt  Exauination— Objection. 

Whore  a  defendant  joins  IssUe  on  several 
cbar^  set  forth  in  an  information  by  a  plea  of 
not  KQilty,  and  proceeds  to  a  trUu  of  sach 
diaries  without  raising  a  question  as  to  the 
sufficiency  of  a  preliminary  examination,  and 
that  no  ezaminatioD  had  been  held  on  one  of 
tbe  charges,  an  objection  upon  that  ground  aft- 
er conviction  comes  too  late. 

2.  iNToxiCATmo  LiquoBB  4=9236(1,  :9 —Un- 
lawful Sale  —  Unlawful  Possbssioh  — 
Sufficiency  of  Evidence. 

The  evidence  In  the  case  held  to  he  sulBdait 
to  sustain  tbe  cooviction. 

Appeal  from  DMrlct  Court,  Oowley 
County. 

Ttrni  Perry  was  cmivlcted  of  selling  Intwl- 
catlng  liquors,  and  of  having  vacb  liquor  In 
his  possession,  and  he  appeals.  Afflnned. 

Hackney  &  Moore,  of  Wlnfield,  for  appel- 
lant. S.  M.  Brewster,  Atty.  Gen.,  and  J.  L. 
Hunt  and  S.  N.  Hawkes,  both  of  Topeka,  for 
the  State 

JOHNSTON,  C.  J,  Tom  Perry  was  arrest- 
ed upon  .a  complaint  charging  him  with:  (1) 
A  felonious  sale  of  intoxicating  liquor;  (2) 
having  Intoxicating  liquor  In  his  possession; 
and  (3)  maintaining  a  nuisance.  A  prelimi- 
nary hearing  was  had,  after  which  he  was 
bound  over  to  the  district  court.  In  tbe  order 
of  the  Justice  of  tbe  peace  the  offenses  men- 
tioned for  which  the  defendant  was  to  be 
helA  for  trial  were  tbe  unlawful  sale  and  the 
maintaining  of  a  nuisance,  but  the  offenses 
were  referred  to  as  being  those  (barged  in 
the  second  and  third  counts  of  the  complaint. 
Hie  Information  upon  whldi  defendant  was 
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tried  in  the  district  covrt  set  forth  three 
counts  corresponding  to  those  of  the  com- 
plaint The  defendant  went  to  trial  with- 
out objection  to  the  Information,  and  Joined 
issue  on  all  the  offenses  charged  by  ptea  of 
not  guilty.  Upoo  the  evidence  the  jury  re- 
turned a  verdict  finding  the  defendant  guilty 
as  charged  in  the  first  and  second  counts  of 
the  information;  that  is,  for  the  unlawful 
sale,  and  for  having  intoxicating  liquor  in 
bis  possession. 

[1]  In  bis  appeal  defendant  contends  thi^t 
he  was  convicted  of  an  offense  for  which  he 
did  not  have  a  preliminary  examination. 
There  was  some  confusion  in  the  record  of 
the  examining  magistrate  in  that  he  found 
that  a  felonious  sale  had  been  committed  by 
defendant  as  charged  in  the  second  count, 
whereas  that  charge  was  contained  tn  the 
first  count  llien  be  held  blm  for  keeping  a 
place  for  tbe  sale  of  intoxicating  liquors, 
which  was  charged  in  the  third  count,  and, 
as  we  have  seen,  the  jury  found  him  guilty 
on  ttro  first  and  second  counts,  which  charged 
a  sale  and  tbe  keeping  of  liquors  in  bis 
possession.  Since  the  magistrate  expressly 
held  him  for  a  felonious  sale,  the  error  in 
naming  the  count  containing  that  charge 
could  not  have  misled  or  prejudiced  the  de- 
fendant Only  raie  sale  was  alleged,  and  he 
was  bound  over  for  a  sale.  He  was  held  for 
trial  on  the  third  count  for  keeping  a  place 
where  liquors  were  sold,  rather  than  for 
keeping  liquors  in  his  ];)ossession,  and  of  the 
latter  offense  be  was  not  convicted;  but  as 
the  liquor  which  he  sold  was  necessarily  In  his 
possession,  he  was  probably  not  surprised  to 
find  that  count  In  the  Information.  At  any 
rate  he  did  not  file  a  plea  in  abatement,  or 
question  in  any  way  tbe  propriety  of  charg- 
ing him  with  all  three  ofCenses.  Having  Joined 
issue  on  the  offienses  set  out  in  the  informa- 
tion and  of  which  he  was  convicted,  with- 
out raising  the  objecticHi  that  he  had  not  been 
allowed  a  preliminary  examination,  he  must 
be  held  to  have  waived  it  State  v.  Bowman. 
80  Kan.  473,  103  Pac  84.  In  no  event  could 
he  have  been  prejudiced  so  far  as  tbe  second 
count  is  concerned,  since  the  sentence  im- 
posed upon  that  count  runs  concurrently  with 
that  Imposed  for  the  felonious  sale,  and  the 
penalty  was  therefore  not  enlarged  by  the 
conviction  on  the  second  count, 

[2]  The  remaining  objection  Is  that  th« 
evidence  did  not  warrant  a  conviction  of  any 
offense.  A  witness  testified  in  effect  that  she 
saw  the  defendant  make  frequent  trips  with 
strangers  to  a  ravine  In  which  there  was  un- 
derbrush near  her  residence  several  times 
during  a  certain  day,  and  that  In  one  instance 
she  saw  him  hand  to  another  a  wblsky  bottle 
almost  full  of  liquor  and  exchange  it  for  coin 
given  him  by  the  other.  In  this  place,  to 
which  he  made  frequent  trips  during  tbe  day, 
accompanied  by  strangers,  a  number  ctf  whis- 
ky Dottles  were  found,  and  qtilte  a  number 
were  also  found  in  an  outhouse  at  his  resi- 


dence. While  the  witness  did  not  taste  or 
smell  the  contents  of  the  whisky  bottle,  she 
was  dose  to  the  parties,  and  said  that  she 
was  sure  it  was  whisky  that  was  exchanged 
for  m<Hiey.  Taking  the  testimony  and  tbe 
Burroimdlng  circumstances  together  they  ap- 
pear to  be  suffldent  to  support  the  verdict 
The  Judgment  la  affirmed.  All  tbe  Justices 
concurring. 

(102  Kbd.  710) 
WACKEB  T.  HBSTEB.    (No.  21O110 
(Supreme  Court  <tf  Kansas.    A«ril  6,  1&18.) 

fSvlJdbua  ly  tke  Court.) 
Brokbbs  «=354  —  BiCHT  TO  GoinciasiON  — 

SEB  VICES. 

Rule  followed  that  a  real  estate  agent  has 

earned  his  commiBsion  when  be  procures  a  pur> 
chaser  ready,  willing,  and  able  to  buy  upon 
terms  which  the  owner  has  accepted  or  agreed 
to  accept. 

Appeal  from  District  Court  Kiowa  County. 

Action  by  Henry  W.  Wacker  against  Mark 
V.  Hester.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

B.  F.  Crick,  of  Pratt,  for  appellant  John 
W.  Davis,  of  Oreensborg,  tor  appellee. 

PORTER,  J.  mils  is  an  appeal  from  a 
judgment  against  tbe  defendant  for  a  real  es- 
tate agent's  commission. 

The  defendant,  who  resides  In  Qillfomia, 
owned  a  farm  In  Kansas  which  he  listed  vrith 
plaintiff  for  sale,  fixing  the  price  at  $21,000, 
subject  to  a  mortgage  of  $7,500.  On  January 
15,  1916,  the  plaintiff  sent  him  the  following 
telegram: 

"Offered  nineteen  thousand  dollani  for  land 
south  of  Joy.  All  cash  except  mortgage.  Pos- 
seesioD  August  first  Commiselon  two  hmidred 
dollars.    Wire  answer  my  expense." 

The  defendant  replied  by  wire  refusing  to 
take  less  than  ttie  original  offer.  Tbe  plain- 
tiff then  wrote  him  at  Imgth  advising  that 
be  accept  the  offer  and  asking  him  to  recon- 
sider and  wire  antbority  to  let  tbe  land  go 
at  $19,000.  He  received  tbe  following  tele- 
gram in  answer: 

"Tes  will  sell  nineteen  thousand  cash  less 
seven  thousand  seven  hundred.  Mills  lease  is 
subject  to  sale  [KMsession  any  time.  Buyer  to 
settle  with  him.  Three  arbitrators  if  neces- 
sary. He  is  advised  not  to  interfere  again.  He 
wrote  he  had  done  bo.    Send  deed." 

The  plaintiff  thereupon  signed  a  sale  con- 
tract with  the  purchaser,  which  he  sent  to 
the  defendant  January  27tli,  and  a  few  days 
later  forwarded  a  deed  for  execution.  On 
February  13th,  the  defendant  wired  the 
plaintiff:  "Sale  off.  Telegram  offer  and  sale 
contract  are  very  different"  To  which  tbe 
plaintiff  replied  by  a  telegram  insisting  upon 
the  contract  being  carried  out  and  upon  his 
right  to  a  commission.  It  appears  that  tbe 
party  who  agreed  to  purchase  the  land 
brought  a  suit  against  the  defendant  for  spe- 
cific performance  of  the  contract  but  failed 
to  recover  tiecause  of  the  lack  of  authority 
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of  the  agent  to  execute  a  written  contract 
binding  the  defendant  It  dev^oped  on  the 
trial  of  this  case  that,  a  short  time  before 
the  defendant  sent  the  telegram  declaring 
the  transaction  off,  he  had  received  an  offer 
of  120,000  for  the  land.  There  was  no  sab- 
atantlal  conflict  In  the  evidence.  The  court 
found  that  the  only  objection  the  defendant 
made  to  completing  the  contract  was  that 
stated  in  his  .  telegram,  and  that  other 
grounds  ur^ed  at  the  trial  were  therefore 
waived.  The  court  fonnd  also  that  the  tel- 
egram of  January  27th  fixed  the  terms  of 
the  sale  and  authorized  the  purchaser  to 
make  settlement  with  defendant's  tenant 
There  Is  no  ambiguity  In  the  contract  em- 
braced in  this  tel^ram  and  the  reply  there- 
to, and  the  court  properly  determined  the 
meaning  of  the  writings.  The  fact  that  the 
land  had  been  leased  to  a  tenant  prior  to 
the  date  It  waa  listed  with  the  plaintiff  was 
fully  known  on  both  sides,  and  the  reply 
which  the  defendant  sent  to  the  telegram 
authorized  the  buyer  to  settle  with  the  ten- 
ant It  is  useless  to  contend  that  the  con- 
tract made  by  defendant's  agent  did  not  com- 
ply with  the  original  terms  upon  which  the 
property  was  listed.  The  plaintiff  found  a  pur- 
chaser who  was  ready,  wllllug,  and  able  to 
huy  npon  the  terms  which  the  owner  accept- 
ed In  the  subsequent  contract,  and  that  la  all 
he  was  required  to  do  to  earn  his  commLa- 
elon. 

The  judgment  is  affirmed.  All  the  Justices 
concurring. 

<102  Kan.  791) 

OUARAMTY  INV.  CO.  v.  GAMBLO  «t  ah 
(No.  21431.) 

<Sopreme  Court  of  Kansas.    April  %  1018.) 
fSvOabui  by  <M  Court.) 

1.  EVIDBNCK  «=»441(11)  —  PJlXOL  —  VAETZZTO 

WaiTTEN  Indobsbubht. 
A  claim  by  the  payee  and  lodorser  of  cer- 
tain negotiable  promissory  notes  that  it  was 
orally  agreed  that  if  she  sold  the  notes  for  00 
cents  on  the  dollar — which  she  did — she  would 
never  be  called  on  to  pay  or  be  held  responsible, 
is  a  variance  from  the  written  indorsement  and 
constitutes  no  defense. 

2.  BxLu  AND  Notes  «=s>46&— Bill  of  Pabtio- 

OLABS— CaUSH  of  ACTION. 

A  bill  of  particulars,  setting  out  such  notes 
with  proper  allegations  to  show  liability  except 
an  averment  of  notice  of  dishonor  or  waiver 
thereof,  states  no  cause  of  action  against  the 
indorser. 

3.  Bills  and  Notes  <^469— Obal  Aqbbe- 
UBNT— Bill  of- Pabticulars— Judgment. 

It  was  error  to  render  judgment  for  the 
f>laintiff  OD  such  bill  of  particulars  and  a  state- 
meat  of  the  oral  agreement  referred  to  in  the 
first  paragraph  thereof. 

Appeal  from  District  Ooort,  Gowlcgr  Coun^. 

Action  by  the  Guaranty  Investment  Com- 
pany against  S.  A.  Gamble,  Maude  Mons^* 
and  others.  Judgment  for  plaintiff  on  the 
pleadings,  and  defendant  Maude  Mmsey  ap- 
peals. Reversed  and  cause  remanded. 


C.  T.  Atkbwm,  ot  Arkansas  City,  for  ap- 
pellant Ji^  Pannon,  of  Arkansas  Ci^,  for 
appellee. 

WEST,  J.  The  plaintiff  sned  cm  six  prom- 
issory notes  Indorsed  by  the  payee  before 
maturity.  The  bill  of  particulars  allied  the 
execution,  Indorsement  before  maturity,  and 
the  failure  to  pay  when  due,  setting  ont  cop- 
ies. On  reaching  the  trial  oh  appeal  in  the 
district  court,  the  attorney  for  the  payee 
stated  that  when  she  sold  the  notes  to  the 
plaintiff  It  waa  with  the  express  oral  agree- 
ment that  If  she  sold  them  at  00  cents  on  a 
dollar,  which  she  did,  she  would  never  be 
called  upon  to  pay  or  ever  be  held  responsible. 
The  plaintiff  moved  for  judgment  on  the 
pleadings  and  statement  of  counsel,  which, 
motion  was  sustained*  and  the  payee  and  in- 
doTser  appeals. 

[1]  Of  course,  the  alleged  oral  agreement 
constituted  no  defense,  b^g  a  plain  vart* 
anco  from  the  terms  of  the  written  indorse- 
ment which  bound  her  npoa  its  dishonor  and 
notice  to  pay  the  "amonnt  thereof."  Gen. 
Stat  1915,  I  6593,  aa  Negotiabte  Instmmenta 
Act 

[2,  3]  It  Is  contended  by  the  counsel  for 
the  plaintiff  that  the  question  of  want  of  no- 
tice of  dishonor  was  not  raised  In  the  court 
below,  hut  in  what  Is  called  the  abstract  and 
brief  of  the  appealing  defendant  It  is  recit- 
ed that: 

"The  defendant  Mrs.  Maude  Monsey,  tiironith 
her  lawyer  stated  that  the  bill  of  particulars  did 
not  state  a  cause  of  action  against  her  for  the 
reason  that  she  vasgiven  no  notice  as  required 
by  the  statutes  of  ^nsas.   •   •   * " 

We  have  sent  for  the  transcript,  and  the 
opening  statement  therein  shown  contains 
no  reference  to  the  notice  of  dishonor  or 
lack  thereof. 

Section  6617  of  the  General  Statutes  <^ 
1915  provides  that  when  a  negotiable  Instm- 
ment  has  been  dishonored  by  nonpaymoit; 
any  indorser  to  whom  such  notice  la  not 
givCT  is  discharged. 

In  the  dted  case  of  Brenner  t.  .Weaver, 
1  Kan.  456,  (*4S8),  83  Am.  Dec.  444,  the  In- 
dorsement was  in  these  words:  "For  value 
received,  I  pnHnlae  to  pay  the  within  men- 
tioned money  to  Hartman  &  Weaver."  This 
was  held  to  be  An  absolute  undertatdiuE  and 
not  a  guaranty.  The  Indorsanent  was  not 
made  by  the  payee  but  by  a  third  party. 

Section  6593  provides  that  an  indorser 
without  qnallficfttloa  warrants  that  on  du« 
presentmwit  the  note  shall  be  paid,  and 
then.  If  It  be  dlshmored  the  necessa- 
ry proceedings  are  takm,'*  he  will  pay. 

There  la  notbtz^  <m  the  face  of  the  note  or 
In  the  bill  of  particnlars  to  Indicate  that  no- 
tice of  nonpayment  had  ever  been  given  or 
waived.  Hence  it  was  error  to  enter  judg- 
ment on  the  pleadings  and  statement  ot  tba 
connsel.  Malott  v.  Jewett  1  Kan.  App.  14* 
41  Pac.  674;  3  B.  C.  U  1147,  |  S62;  Hom^ 
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et  al.  V.  State  Bank,  61  Fla.  290,  5S  Sonth. 
462,  Ann.  Cas.  1912D.  1200. 

The  judgment  Is  reversed,  and  the  cause 
remanded  for  farther  proceedings.  All  the 
Justices  concurrtog. 

(1«  Kan.  900) 

STATE  T.  PETEBSON,    (No.  21692.) 

(Supreme  Court  of  Kansas.  April  6^  1918.) 

(SvUdbu$  btf  Court.) 
Gbxhiitai,  Law  ^7211^(1),  1186(4)  —  Abotj- 

HKNT— APPEAly— ReVEBSAL. 

In  an  argument  to  tbe  jury  in  a  criminal 
action,  it  is  error  for  the  county  attorney  to  re- 
fer to  the  fact  that  the  defendant's  wife  did  not 
testify ;  but,  before  a  judgment  of  conviction  will 
be  reversed,  it  must  appear  that  some  substantial 
right  of  the  defendant  was  affected  by  the  error. 

Appeal   from   District    Court,  Douglas 

County. 

Alberry  Peterson  was  convicted  of  rob- 
bery, and  he  appeala  Affirmed. 

Oorrill  &  Asher  and  John  J.  BUiog,  all  of 
Lawrence,  for  appellant  S.  M.  Brewster, 
Atty.  Gen.,  and  J.  B.  Wilson,  of  Lawrence, 
tor  tbe  State;  . 

MARSHALL,  J.  Tbe  defendant  appeals 
from  a  convlctioD  on  a  (^rge  of  robbery. 
To  supply  the  place  of  a  transcript,  the  trial 
court  made  such  a  record  as  is  necessary  to 
present  the  question  argued  by  the  defend- 
ant The  material  parts  of  that  record  are 
as  follows: 

"In  bis  opening  argument  to  the  jury,  Mr. 
J.  6.  Wilson,  county  attorney,  made,  in  snb- 
stance,  the  following  remarks  to  the  Jury: 

"He  has  taken  the  stand  himself,  and  be  has 
brought  here  his  father  and  mother  to  testify 
that  be  was  at  borne  that  day.  His  wife,  even, 
isn't  here  to  testi^. 

"The  attention  of  the  court  was  called  to  this 
remark  a  few  momenta  after  it  was  made  by 
one  of  counsel  for  defendant  who  approached 
the  bench  and  stated  in  a  whisper  that  he  de- 
sired tbe  remark  made  a  part  of  the  record. 
The  court  stenographer  was  not  in  the  room  at 
the  time  tbe  argument  in  question  was  made. 

'^he  defense  in  tiiis  case  was  an  slibi.  Tbe 
father  and  mother  of  the  defendant  testified  tiiat 
he  was  at  home  for  supper,  and  the  testimony 
of  two  or  three  other  witnesses  being  that  be 
was  in  their  company  or  seen  by  them  later  in 
the  evening. 

"The  crime  was  alleged  to  have  taken  place 
between  8  and  9  o'clock  in  the  evening,  and 
tbe  defendant  was  alleged  to  have  tieen  at  Lin- 
wood,  Kan.,  on  a  freight  train,  and  to  have  rid- 
den uie  same  to  Lawrence,  where  tbe  alleged 
crime  was  testified  to  have  been  committed ; 
i  e.,  that  the  tbeft  was  from  tbe  person  of  a 
brakeman  on  said  train  as  it  stood  on  the  track 
at  the  dty.  Tbe  circumstances  of  the  case  were 
such  that  the  defendant  could  not  have  been 
at  home  for  supper,  at  the  time  he  claimed  to 
have  eaten  supper^  and  at  I^wood." 

Tbe  defendant  complains  of  ttie  condact  of 
the  county  attOTney,  and  asks  that  the  Judg- 
mmt  be  rerersed,  and  that  a  new  trial  be 
(ranted.  Section  215  of  tbe  Code  of  Crimi- 
nal Procednre  (Oen.  St  1915,  S  8180).  In  part, 
reads: 
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"That  no  person  on  trial  or  examination,  nor 
wife  or  husband  of  such  person,  shall  be  requir- 
ed to  testify  except  as  a  witness  on  behalf  of 
ttie  person  on  trial  or  examination:  And  fur- 
ther provided,  that  the  neglect  or  refusal  of  the 
person  on  trial  to  testify,  or  of  a  wife  to  testify 
In  behalf  of  her  husband,  shall  not  raise  any 
presumption  of  guilt,  nor  shall  that  circum- 
stance be  referred  to  by  any  attorney  prosecut- 
ing in  tbe  case,  nor  shall  the  same  be  consider- 
ed by  the  court  or  jury  before  whom  the  trial 
takes  t^aee." 

It  h^  been  held  error  for  the  connty  at- 
torney to  refer  to  the  fact  tbat  tbe  defend- 
ant did  not  testify.  State  t.  Balcta.  81  Kan. 
465,  2  Pac.  609;  City  of  Topeka  t.  Myers, 
34  Kan.  SOO,  8  Pac.  726;  State  Tomlson, 
42  Kan.  830,  22  Pac  429.  By  tbe  same  rea- 
soning and  under  the  same  statute  and  deci- 
sions, It  must  be,  and  is,  held  error  for  the 
connty  attorn^  to  refer  to  tbe  tact  tbat  the 
defendant's  wife  did  not  testis. 

Section  298  of  the  Code  of  Criminal  Pro- 
cedure (O^  St  1916,  f  8219  muBt  be  read 
in  connection  with  section  215.  Section  293 
reads: 

"On  an  appeal,  the  court  must  give  judgment 
without  regsrd  to  technical  errors  or  defects,  or 
to  exceptions  which  do  not  affect  tbe  substantial 
rights  of  the  parties." 

Under  this  statute,  it  has  been  repeatedly 
held  that  to  cause  a  reversal  of  a  Judgment 
In  a  criminal  action,  the  error  committed 
must  aCTect  a  substantial  right  of  the  de- 
fendant In  State  t.  Brook^  74  Kan.  176, 
85  Pac.  1013.  this  court  said: 

"To  justify  a  reviewing  court  in  ordering  a 
new  trial  in  a  criminal  case  because  of  the  in- 
fraction of  the  statute^  rule  tbat  the  omission 
of  the  defendant  to  testify  shall  not  be  consider- 
ed by  the  jury,  it  must  conclusively  appear  that 
the  jury  or  some  one  of  them  in  arriving  at  a 
verdict  gave  weii^t  to  the  tact  that  the  defend- 
ant did  not  take  the  stand  In  his  own  behalf, 
as  a  circumstance  tending  to  establish  bis  guilt" 
Paragraph  2,  syL 

This  rule  was  followed  in  State  t.  Drell- 
Ing.  95  Kan.  241,  147  Fa&  1108.  In  State  v. 
Fleeman,  102  Kan.  670,  171  Pac.  618,  tbla 
court  said: 

"The  Code  of  Criminal  Procedure  was  framed 
to  supersede  the  common  law  with  a  more  ra- 
tional system.  While  it  is  defective  in  many 
respects,  and  In  many  others  exhibits  a  con- 
servat^m  which  contrasts  strongly  with  its  gen- 
eral liberality,  it  is  distinctly  modem.  The 
tradition  of  tbe  common  law,  however,  was  so 
strong  that  it  came  near  superseding  the  Code. 
In  time  tbe  Code  was  rediscovered,  and  it  is  the 
purpose  of  the  court  to  interpret  and  apply  it 
according  to  its  true  intent  and  spirit" 

Under  all  the  drcumstaDces,  it  is  highly  , 
Improbable  that  the  rerdlct  of  the  Jury  was 
Inflnenced  by  the  remark  of  the  county  at- 
torney. It  does  not  appear  that  the  jury  was 
BO  Influenced,  and,  therefore^  tlie  judgment 
will  not  be  reversed.  State  t.  Balcb,  81 
Kan.  465,  2  Pac.  609,  City  of  Topeka  My- 
ers. 34  Kan.  BOd,  8  Pac  726,  and  State  v. 
lenaiaaa,  42  Kan.  330,  22  Pac.  428,  are  over- 
ruled  In  so  tar  as  they  bold  that  a  judg- 
ment of  conviction  must  be  rerersed — not- 
withstanding that  the  error  does  not  prejn- 
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didally  affect  vaj  ndMtantlal  right  of  the 
deftndant — ^for  a  mere  reference  1^  the 
county  attorn^  to  the  tact  that  the  defend- 
aDt  has  not  testified. 

The  judj^ent  is  affirmed.  All  the  Jostkes 
concurriiig. 

am  Kaa.  7H) 

SCHOOL  DIST.  NO.  36  OF  MONTGOMEBT 
COUNTY  V.  BOARD  OF  EDUCATION  OF 
CITY  OF  INDEPENDENCB.    (No.  21420.) 

(Supreme  Court  of  Kansas.    April  6.  1918.) 

fiSvIIa&iM  by  the  Co«rf.J 

Schools  and  School  Dibtbicts  ^a37^,  4)— 
Annexation  ow  I^gsbiiobt— Afpucatioh— 

Notice. 

Under  section  9129  of  the  General  Statutes 
of  1915,  territory  outside  a  city  of  tfae  second 
class  but  adjacent  thereto  may  be  annexed  to 
tbe  cit;  school  district  on  application  of  a  ma- 
jority of  the  electors  in  tbe  territory  proposed 
for  annexation ;  and  it  is  not  neceasaiy  to  ex- 
clude from  such  annexation  any  particular  tract 
In  such  territory  merely  becauae  no  person  own- 
ing or  residing  thereon  joined  la  the  application 
for  annexation;  nor  is  the  validity  or  the  pro- 
ceediDgs  affected  by  the  fact  that  the  school 
district  from  which  the  territory  was  detached 
bad  no  notice  of  the  application  nor  of  the  res- 
olution anpMipg  it  to  the  city  school  district. 

Appeal  from  District  (^urt,  Montgomery 
County. 

Action  by  Sdiool  District  No.  86  of  Mont- 
gomery County,  State  of  Kansas,  against  the 
Board  of  Education  of  the  City  of  Independ- 
ence, Kansas.  From  an  wder  sustaining  de- 
fendant's demurrer,  plaintiff  aiweats.  Af- 
Qrmed. 

J.  D.  Brown,  of  Ind^;>eiidence,  for  appel- 
lant. S.  H.  Piper  and  Walter  L.  McVey,  both 
of  Ind^ndence,  for  appellee. 

DAWSON,  J.  The  plaintiff  brought  this 
action  to  annul  certain  proceedings  of  the 
defendant  board  whereby  certain  territory 
adjacent  to  the  dty  of  Independence  was 
annexed  to  the  city  school  district  In  1911. 
The  proceedings  were  undertaken  pursuant 
to  section  9129  of  the  General  Statutes  of 
1915,  which,  in  part,  reads: 

"Territory  outside  tbe  city  limits,  bat  adja- 
cent thereto,  may  be  attached  to  such  city  for 
school  purposes,  upon  application  to  the  .board 
of  education  of  such  city  by  a  majority  of  the 
electors  of  such  adjacent  territory ;  and  upon 
the  application  being  made  to  the  board  of  edu- 
cation, they  shall,  if  they  deem  it  proper,  and 
to  the  best  interests  of  the  schools  of  said  city 
.and  territor:r  seeking  to  be  attached,  issue  an 
order  attaching  auch  territory  to  sach  city  for 
school  purposes,  and  to  enter  the  same  upon  their 
jouroai;  and  such  territory  sfaall  from  the  date 
of  such  order  be  and  compose  a  part  of  such 
city  for  school  purposes  only,  and  the  taxable 
property  of  sudi  adjacent  territory  shall  be  sub- 
ject to  taxation,  and  shall  bear  its  full  propor- 
tion of  all  expenses  incurred  in  the  erection  of 
school  buildings  and  in  maintaining  tbe  schools 
of  the  city." 

"Plaintiff's  petition,  which  was  filed  in 
March,  1917,  set  up  a  copy  of  the  application 
of  a  majority  of  the  electors  of  the  territory 


adjacent  to  Indqiendenoe  whlA  was  sought 
to  be  attadied.  A  copy  of  the  resolutlffli  of 
the  d^teidant  board  was  also  attadied.  It 
recited  that  the  application  had  been  signed 
by  more  than  three-fourths  of  the  electors 
owning  property  and  residing  upon  tbe  terri- 
tory affected.  The  restdntion  granted  the 
application  and  changed  and  enlarged  the 
boundaries  cff  the  dty  schotd  district  aooord^ 
Ingly.  The  conn^  superintendent  was  noti- 
fied and  recorded  the  change  of  boundaries. 
AU  these  mattras  were  completed  In  S^tem- 
ber,  1911. 

Plaintiff  alleged:  That  defendant's  acts 
w^  without  authority  of  law.  That  part  of 
the  territ(«y  annexed  was  in  Indepcmdence 
township,  and  part  In  JDrum  township;  In 
tbe  latter  a  quarter  section  of  land  was  worth 
$11,000.  and  wlOi  railroad  and  pipe  line  prop- 
erty, etc.,  located  th»ein  worth  $48,000.  That 
no  notice  of  the  pr<^>osed  change  ot  boun- 
daries was  given  to  the  plaintiff.  (The 
petition  infers,  but  does  not  spedflcally  al- 
lege, that  the  land  affected  by  the  annexed 
territory,  or  the  particular  quarter  section 
complained  of,  had  theretctfore  been  part  of 
school  district  No.  S6.)  The  petition  alleged: 

That  the  application  for  the  diange  of  bound- 
aries "was  not  signed  or  claimed  to  be  signed 
by  any  elector  or  voter  or  resident  or  property 
owner  residing  within  school  district  No.  3d 
or  within  Drum  Creek  township,  Montgomeiy 
county,  Kan.  That  no  person  signing  the  said 
petition  bad  any  interest,  directly  or  indirectly, 
in  said  160-acre  tract  or  any  property  located 
thereon.  That  each  and  every  person  signing 
the  petition  resided  on  territory  ncHrth  of  the 
city  of  Independence  and  north  of  school  dis- 
trict No.  5  [the  city  district],  while  the  said  100- 
acre  tract  is  located  east  of  the  city  of  Inde- 
pendence and  east  of  school  district  No.  6." 

The  prayer  of  the  petition  was  for  a  re- 
covery of  the  taxes  collected  on  the  quarter 
secticm  in  question,  and  for  a  decree  annul- 
ling the  annexation  proceedings.  Defend- 
ant's demurrer  was  sustained,  and  that  rul- 
ing la  here  for  review. 

This  mere  statement  of  the  cause  of  action 
virtually  disposes  of  plaintiffs  case.  The  de- 
fendant board  had  statutory  authority  to 
annex  the  territory.  Section  91^,  supra. 
The  board  had  power  to  determine  wheth» 
tbe  application  was  sufficiently  signed  by 
the  persons  concerned.  State  ex  rel.  v.  CSty 
of  Atchison,  92  Kan.  431,  140  Pac.  873,  Ann. 
Cas.  1916B,  600;  State  ex  rel.  v.  City  of 
Harper,  94  Kan.  478, 140  Pac.  1169,  Ann.  Cas. 
1917B,  464 ;  State  ex  reL  v.  City  of  Victoria, 
97  Kan.  638, 156  Pac  706. 

The  fact  that  the  application  was  not  sign- 
ed by  any  person  residing  on  the  particular 
quarter  section  whose  annexation  by  the  de- 
fendant so  greatly  depleted  tbe  plaintiff's 
revenues  did  not  affect  the  defendant's  power 
to  attach  that  quarter  sectiiHi.  The  statute 
does  not  limit  the  annexation  to  the  lands 
of  those  desiring  annexation ;  a  majority  is 
snffldent  So  long  as  tbe  territory  proposed 
for  annexation  Is  an  integral  tract  of  land 
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adjacent  to  the  dty.  It  may  be  lawfully  an- 
nexed, if  a  majority  of  the  electors  of  the 
terrltOTy  affected  so  desire,  at  the  option 
and  discretion  of  the  board  of  education,  and 
with  doe  regard  to  the  welfare  of  the  schools 
under  the  board's  control.  The  statute  au- 
thorizing annexatl(Hi  does  not  Intimate  that 
the  iKwrd  of  education  may  annex  part  of 
the  toTltwy  which  Is  proposed  for  annexa- 
tion and  leaTe  out  Isolated  tracts  here  and 
there  throughout  Its  eztrait,  because  the  own- 
ers may  object,  or  because  some  such  tracts 
may  have  no  residoit  electors ;  nor  need  the 
board  of  education  concern  itself  that  the 
territory  to  be  annexed  may  lie  In  different 
townships  or  in  different  school  districts.  If 
the  latter  hare  any  redress,  It  Is  by  appeal 
from  the  proceedings  of  annexation ;  and  it 
does  not  lie  In  an  independent  action  by  the 
school  district  begun  several  years  after- 
wards. The  state  alone  may  diallenge  the 
proceedings  In  such  an  independent  action. 
TeIeph<Hie  Co.  t.  Telephone  Ass'n,  94  Kan. 
180,  syl.  par.  1,  and  pages  162,  163,  and  clta- 
tlims,  146  Pac.  324,  U  R.  A.  1916B.  1083. 
The  statute  authori2lng  the  annexation 
makes  no  provision  for  notifying  a  school 
district  of  a  proposal  to  detach  part  of  its 
territory  for  the  purpose  of  annexing  it  to 
a  city  schocd  district  Probably  the  law  Is 
lame  lii  that  respect  but  its  cmdeness  or 
Inconslderateness  does  not  necessarily  ren- 
der it  void  nor  vitiate  proceedings  takm  in 
compliance  with  its  terms. 

The  judgment  Is  afllrmed.  All  the  Justices 
concurring, 

(102  Kan.  840 

ROBINSON  T.SMAIiLBYetux.  (No.  21463.) 
(Supreme  Court  of  Eansas.   April  6,  1918.) 

(Sj/JlahUM  by  the  Court.) 

1.  Frauds,  Statute  of  «=>56{8)— "Contbact 
roR  THE  Saix  or  an  Incorporeal  Herb- 
nrTAMENT"— Contract  to  ExEcunE  Lease. 

A  contract  to  execute  an  oil  and  zas  lease 
granting  tfae  right  to  explore,  and,  if^  mineral 
be  found,  to  produce  and  sever,  ig  a  "contract 
for  the  sale  of  an  incorporeal  hereditament," 
within  tbe  meaning  of  the  sixth  section  of  the 
itatute  of  firaods.  Gen.  Bt  1915,  {  4889. 

2.  Frauds,  Statute  or  «=»74(1)— Contract 
— Wbitino. 

A  contract  by  a  husband,  whereb;  for  a  con- 
■ideration  be  agrees  to  procure  his  wife  to  sign 
an  oil  and  gas  lease  of  tbe  character  deacrlbeo, 
need  not  be  In  writing  to  be  actionable. 

Appeal  from  District  Court,  Cowley  County. 

Action  by  J.  0.  Bobinson  against  J.  L. 
Smalley  and  wif&  Judgment  for  defendants, 
and  plaintiff  a^eals.  Reversed,  and  cause 
remanded  for  triaL 

Campbell  &  Campbell,  of  Wichita,  for  ap- 
pellant. J.  E.  Torrance  and  O.  W.  Torrance, 
both  of  Wiufleld.  for  appellees. 

BURCH,  J.  The  action  was  one  to  recover 
damages  for  breach  of  contract.  An  objec- 
tion to  the  introduction  of  evidence  in  sup- 


port of  tbe  petiUon  was  sustained,  Judgmrat 
was  rendered  for  the  defendants,  and  the 
plaintiff  appeals. 

The  defendants  are  husband  and  wife. 
They  agreed  orally  to  execute  and  deliver 
to  the  plaintiff  an  oil  and  gas  lease  covering 
part  of  their  homestead.  J.  L.  Smalley  did 
execute  the  lease,  but  his  wife  declined  to 
do  so. 

[1]  The  plaintiff  argues  that  the  agree- 
ment to  make  the  lease  did  not  relate  to  an 
Interest  in  land,  but  merely  gave  the  right 
to  explore,  and,  if  oil  and  gas  were  found,  to 
produce  and  sever  than.  It  is  conceded  that 
the  lease  authorized  an  invasion  of  tbe  home- 
stead for  the  purpose  of  prospecting  and  for 
the  prosecution  of  oil  and  gas  operations, 
and  would  be  void  without  Joint  consent  of 
husband  and  wife;  but  it  Is  Insisted  no  con- 
tract for  the  sale  of  land,  or  any  Interesft  in 
land,  was  made,  within  the  meaning  of  the 
statute  of  frauds,  and  conseauently  that  an 
action  lies  on  the  oral  promise  to  execute  tbe 
lease.  While  the  court  has  held  that  an  oil 
and  gas  lease  of  the  kind  under  consid«'atlon 
does  not  constitute  a  conveyance,  will  not 
support  a  medianic's  lien,  'does  not  operate 
as  a  grant  and  severance  of  mineral  in  place, 
and  creates  no  estate  proper  in  the  land  it- 
self, It  does  create  as  Incorporeal  heredita- 
ment A  contract  tot  the  sale  ot  heredita- 
ments, whethor  incorporeal  or  corporeal,  is 
within  tbe  sixth  section  of  the  statute  of 
frauds.   Gen.  Stat  1916,  i  4889. 

[2]  In  the  petitl<m  damages  were  claimed 
from.J.  L.  Smalley  on  another  ground.  The 
lease  lacked  nothliv  hut  the  wife's  slgnatura 
to  make  it  dfective,  and  it  was  alleged  that 
J.  L.  Smalley,  tot  a  consideration,  contracted 
to  procure  his  wife's  signature  to  the  lease. 

The  statute  of  fifands  applies  to  the  con- 
tract between  vendor  and  vendeew  This  was 
not  a  contract  by  wUch  Smalley  agreed  to 
sell  anything,  or  by  which  his  wife  agreed 
to  sell  anytldng,  or  by  which  the  plaintiff 
agreed  to  sell  anything.  The  contract  was 
purely  one  of  employment  to  produce  a  stat- 
ed result  consequently  the  statute  of 
frauds  has  no  application.  Tbe  employment 
was  somewhat  analogous  to  employment  of 
an  agent  to  n^ottate  a  purchase  of  land. 
In  such  a  case  the  court  said : 

"Tbe  contract  between  tbe  plaintiff  and  the 
defendant,  constituting  the  defendant  the  agent 
of  the  plaintiff,  was  not  'a  contract  for  tbe 
sale  of  landi,  tenements  or  bereditameata,  or 
any  interest  in  or  concerning  them,'  but  it  was 
^mplj  a  contract  making  the  defendant  an 
agent  to  negotiate  for  the  purchase  of  lands, 
tenements  and  hereditaments,  and  interests  in 
and'  concerning  tbem."  Rose  v.  Bayden,  35 
Kan.  106,  112,  10  Pac.  654,  568  [67  Am.  Rep. 
145]. 

No  question  of  public  policy  is  involved. 
The  wife  was  competent  to  bargain  respect- 
ing her  homestead  rights.  It  was  perfectly 
lawful  for  her  to  do  so,  and  it  was  perfect- 
ly lawful  for  her  husband  to  deal  with  her. 
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as  agent  of  a  proapectlve  purchaser,  respect- 
ing her  homestead  rights.  Therefore,  to  the 
extent  Indicated,  the  petition  stated  a  cause 
of  action. 

The  Judgment  of  the  district  court  Is  re- 
versed, and  the  cause  Is  remanded  for  trial. 
All  the  Justices  concurring. 

aOS  Kan.  OS) 

BOBB  V.  KNAPP,  State  Auditor.   (No.  2165a) 
(Buprone  Court  of  Kansas.   April  6,  1918.) 

(8vUaiu9  by  the  Court.) 

Statu  *=a75— Statb  Tbeasuber— FEEa 

Section  10  of  chapter  291  of  tiie  Laws  of 
1913  (Gen.  St  1915,  { 10223)  requires  the  fees 
received  by  the  state  board  of  cliiropractic  ex- 
aminers to  be  deposited  with  the  state  treasur- 
er In  his  official  capacity,  and  not  with  him  as 
an  agent  of  the  board. 

Original  mandamus  by  W.  J.  Bobb  asainst 
Fred  Knapp,  as  Auditor  of  State.  Writ  de- 
nied. 

Crane,  Hayden  &  Hayden,  of  Topeka,  for 
plaintiff.  'S.  M.  Brewster,  Atty.  Oen.,  and  S. 
N.  Hawkes  and  J.  L.  Hunt,  botb  of  Topeka, 
for  defendant. 

BURCH,  J.  The  action  Is  one  to  require 
the  state  auditor  to  issue  a  warrant  for  the 
expenses  of  a  member  of  the  board  of  chiro- 
practic examiners.  The  question  la  whether 
or  not  Che  fund  which  the  warrant  would 
reach  Is  In  the  bands  of  the  state  treasurer 
as  a  special  depositary,  or  la  In  his  official 
custody  as  a  state  officer.  If  the  fund  be  a 
treasury  fund.  Its  appropriation  by  the  Leg- 
Islatnre  has  lapsed. 

Tbe  question  presented  Is  to  be  solved  by 
an  Interpretation  of  section  10,  chapter  291, 
of  the  Laws  of  1913  (Oen.  Stat  1916,  { 
10223),  which  reads  as  follows: 

"(a)  All  examination  fees  received  by  the 
state  board  of  chiropractic  examiners  under  this 
act  shall  be  paid  to  the  secretary-treasurer  of 
eaid  board,  who  shall  at  the  end  of  each  year 
deposit  the  same  with  the  state  treasurer,  and 
the  said  state  treasurer  shall  place  said  money 
so  received  in  a  special  fund  of  the  state  board 
of  chiropractic  examiners  and  shall  pay  the 
same  out  on  warrants  drawn  by  the  auditor  of 
the  state  thereof,  upon  vouchers  issued  and 
signed  by  the  president  and  the  secretary-treas- 
urer of  said  board.  Said  moneys  so  received 
and  placed  in  said  fund  may  bo  used  by  the 
state  board  of  chiropractic  examiners  in  defray- 
ing their  expenses  in  carrying  out  the  provisions 
of  this  act.  (b)  Tbe  secretary-treasurer  shall 
keep^  a  true  and  accurate  account  of  all  funds 
received  and  all  vouchers  issued  by  the  board ; 
and  on  tbe  first  day  of  December  of  each  year 
he  shall  file  with  tbe  Governor  of  the  state  a 
report  of  all  receipts  and  disbursements  and  the 
proceedings  of  said  board  for  the  fiscal  year, 
(c)  Tbe  members  of  said  board  shall  receive  a 
per  diem  of  ten  ($10)  dollars  per  each  day  dur- 
ing which  they  shall  be  actuauy  engaged  in  the 
discharge  of  their  duties,  and  mileage  at  the 
rate  of  three  (3)  cents  per  mile  for  each  mile 
necessarily  traveled  in  going  to  and  from  any 
meeting  of  said  board,  (d)  Such  per  diem  and 
mileage  and  such  other  incidental  expenses  nec- 
essarily connected  with  said  board  shall  be 


paid  out  of  the  fund  of  die  state  board  oE  chiro- 
practic examiners  and  not  otberwise.** 

The  plaintiff  argues  that  the  state  treas- 
urer as  an  Individual  was  constituted  an 
agent  of  the  board  to  keep  the  fnnd  and  pay 
It  out  uiider  prescribed  formalities.  The 
state  was  to  be  under  no  liability  for  the 
services  and  expenses  of  the  board,  which 
was  to  be  supported  by  the  fees  which  It  was 
authorized  to  collect  These  fees  were  to  be 
systematically  accounted  for,  were  to  be  kept 
tn  a  special  fund  by  a  custodian  designated 
for  the  purpose,  and  were  to  be  available 
for  use  whenever  needed.  The  decision  In 
the  case  of  State  t.  Stover,  47  Kan.  119.  27 
Pac.  850,  is  cited,  in  which  a  distinction  was 
drawn  between  the  state  treasurer  and  a  per- 
son holding  the  office  of  state  treasurer,  as 
the  custodian  of  public  money. 

The  auditor  draws  opposite  conclusions 
from  the  same  premises.  If  the  Individual 
who  happens  to  be  state  treasurer  were  cus- 
todian of  the  fund,  there  would  be  no  pur- 
pose in  designating  It  a  spedal  fund.  The 
only  purpose  of  such  designation  Is  to  dis- 
tinguish the  fnnd  from  other  funds  in  tbe 
treasury.  The  method  of  drawing  upon  the 
fund  is  the  usual  method  of  getting  money 
out  of  the  treasury.  Use  of  the  tenn,  "state 
treasurer,"  tn  connection  with  public  busi- 
ness indicates  a  state  official  rather  than  a 
board  agent,  and  the  L^lslature  of  1913  fre- 
quently used  the  designation,  "state  treasur- 
er," or  "trea^rer  of  state,"  where  official 
capacity  and  conduct  were  clearly  intended. 
In  tbe  case  dted  by  the  plaintiff  it  was  said 
that  money  in  the  possession  of  the  person 
who  was  treasurer  of  state  was  rlgbtfolly 
In  his  hands  as  state  treasurer,  and  conse- 
quently was  rightfully  in  the  state  tmsury. 

The  auditor  presents  a  question  of  public 
policy.  The  money  is  public  money,  received 
and  paid  ont  for  public  purposes.  It  ought 
to  be  secured  by  official  bond,  and  handled 
as  funds  of  like  character  whidi  are  required 
to  go  into  tbe  treasury.  Without  dear  ex- 
pression to  tbe  ocmtrary,  an  intention  to 
estaUish  an  annsnal  practice  firanght  with 
danger  and  subject  to  aboa^  ought  not  to 
be  imputed  to  the  lieglslatiure. 

The  court  agrees  with  the  state  auditor, 
and  tike  writ  Is  denied.  AU  the  Josttces 
concurring  except  WEST,  J.,  who  did  not 
sit. 

(IM  Kas.  78S) 

ATCHISON,  T.  &  S.  F.  RY.  CO.  T.  YOUNO 

et  aL   (No.  21469.) 
(Supreme  Court  of  Kansas.    AprQ  6,  1918.) 

(SvUahu$  hy  the  Court.) 

1.  CUbbikbs  «=>30  —  SCHEPtFU:  OF  Fbeiokt 
Rates— Etfkct. 
A  schedule  of  freight  rates  dnly  filed  and 
published  by  a  railroad  company,  and  not  dis- 
approved by  the  interstate  commerce  commis- 
sion, has  the  force  of  a  statute,  binding  alike 
on  shipper  and  carrier. 
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2.  Cabbiem  ^s930  —  Action  to  Rkcoveh 
Fmioht  Undebcbarob— Evidence. 
In  BO  action  to  recover  the  amonut  of  nnder- 
chargfis  for  freight  ehipments,  computed  accord- 
Idc  to  schedule  in  force  governing  tbe  subject, 
it  Ib  error  for  the  court  to  receive  and  consider 
proof  that  the  commodities  abinped  were  not 
cln^Rified  tn  the  Bcfaedule  according  to  correct 
principles. 

Appeal  from  District  Court,  Reno  County. 

Action  by  the  Atchison,  Topeka  ft  Santa 
F6  Railway  Company  against  W.  S.  Young 
and  H.  W.  Toung,  partners,  etc.  Judgment 
for  defendants,  and  plaintiff  appeals.  Re- 
versed and  remanded,  with  directions  to 
enter  Jn^ment  for  plalntitT. 

W.  Smith,  O.  J.  Wood,  and  A.  A.  Scott, 
aU  of  OTopeka.  for  app^ant.  Warren  White, 
of  HuttAinson,  for  appellees. 

BUBCH^  J.  The  action  was  one  to  re- 
cover the  amount  of  undercharges  for  freight 
on  two  mixed  carloads  of  omimoiUties 
known  as  "dtgester  tankagtf"  and  "meat 
scraps."  The  defendant  recovered,  and  the 
plaintiff  appeals. 

The  f(^lowlag  facts  were  agreed  to : 

"(5)  That  the  published  tariff  and  claseifica- 
tiona  of  tbe  plaintiff  company,  duly  filed  with 
the  interstate  commerce  commission  and  in  force 
and  effect  at  tbe  times  of  the  aforesaid  ship- 
ments, do  not  specifically  list  the  commodity 
'meat  scraps'  by  sucli  name  mider  any  Item  of 
any  classification. 

''(6)  That  there  was  in  force  and  effect  at  the 
time  tbe  cars  mentioned  in  plaintiff's  petition 
moved,  western  classification  No.  52  and  certain 
tariffs  all  of  which  bad  been  filed  with  tbe  in- 
terstate commerce  commission  and  tbe  provi- 
sions of  these  classifications  and  tariffs  so  far 
as  they  related  to  the  shipments  in  question 
are  as  follows: 

"The  tariffs  provided  for  a  charge  of  40  cents 
per  hundredweight  on  fourth-class  matter,  and 
for  a  charge  of  12  cents  per  hundredweight  on 
shipments  in  carload  lots  of  matter  rated  as 
class  B. 

"Western  dassificatlon  No.  62  was  In  effect 
and  provided  on  page  200,  item  12,  as  follows: 

"PuASjig  House  Products. 

"Digester  Tankage,  Blood  Meal,  Meat  Meal,  and 
Blood  Flour: 

In  bags,  barrels  or  boxes,  L.  O.  Ia   4 

In  packages  named,  straight  or  mixed  C.  Li., 

Min.  Wt  30,000  lbs.   E 

"If  this  provision  is  applicable  to  tbe  ship- 
ment in  guestioD,  then  the  freight  charges  orig- 
inally collected  are  correct,  and  tbe  plaintiff 
cannot  recover. 

**<7)  Said  classification  No.  62,  item  11,  page 
73,  was  as  follows: 

"Animal  and  Poultry  Foods  and  Medicines. 

"Animal  and  Poultry  Foods,  Not  Otherwise  In- 
dexed by  Name.  Tonics  and  Regulators, 
Dry,  Prepared: 

Invoice  value  not  exceeding  10  cents  per 
pound  and  so  receipted  for,  in  bags,  bar- 
rels, boxes  or  pails,  min.  C.  It.  wt.  30,000 
lbs.  ...7.  4......  B 

Invoice  value  exceeding  10  cents  per  pound 
or  value  not  stated,  in  bags,  barrels,  boxes 
or  pails   1 

"Item  No.  14  on  the  same  page  Is  as  follows: 
*Tonltry  Food: 


"Poultry  Food: 

"Ground  Meat,  dried.  Ground  Bone,  Alfalfa 
Meal,  Cut  Clover,  Grain,  whole  or  cracked, 
Grain  Screenings,  Millet  Screenings.  Crushed 
SheUs,  Grit  and  Charcoal: 

In  bags,  L.  O.  Ij.   4 

In  bags,  C.  L.  Min.  Wt  30,000  lbs.  B 

"If  either  of  these  items  are  applicable  to  tbe 
shipment  in  question,  then  the  freight  charges 
ori^;inally  collected  were  insufficient,  and  the 
plaintiff  is  entitled  to  recover  the  difference  be- 
tween the  two  rates,  being  the  amount  prayed 
for  in  plaintiff's  petition," 

Proof  was  offered  and  received  Indicating 
that  the  common  packing-house  product 
known  to  the  trade  as  "meat  meal"  Is  Iden- 
tical with  the  product  which  Swift  ft  Co. 
manufacture  and  sell  under  the  name  of 
"meat  scraps."  Meat  meal  and  meat  scraps 
are  used  to  feed  hogs  and  poultry,  and  there 
are  coarse  and  fine  grades  of  each.  There 
was  no  evidence  #o  tbe  contrary,  and  the ' 
court  directed  the  verdict 

[1]  On  one  side  it  is  said  that  bulk, 
weight,  value,  risk,  and  like  factors,  furnish 
tbe  true  basis  for  freight  classifications; 
that  a  mere  difference  In  trade-name  of  the 
same  commodity  does  not  authorize  a  differ- 
ence in  freight  rates ;  and  that  because  the 
commodity  known  as  meat  scraps  Is  In  fact 
Identical  with  tbe  commodity  known  as  meat 
meal,  both  are  governed  by  the  meat  meal 
Item  of  the  schedule.  On  the  other  side.  It 
la  said  that  a  tariff  schedule,  duly  filed  and 
published,  has  the  force  of  a  statute.  If  am- 
biguous, the  court  may  Interpret  It;  but 
when  Its  meaning  la  ascertained  It  operates 
as  law,  which  the  court  must  apply  as  any 
other  law.  Meat  meal  Is  Indexed  by  name. 
Animal  and  poultry  foods  not  otherwise  in- 
dexed by  name  are  governed  by  a  different 
rate.  Meat  scraps  are  nowhere  mentioned, 
and  consequently  fall  within  the  provisions 
relating  to  animal  and  poultry  foods  not  In- 
dexed  by  name. 

The  plaintiff  Is  right  In  Its  contention  that 
a  tariff  has  the  force  of  a  ifitatute,  binding 
alike  ofi  shipper  and  carrier.  Penna.  R.  Co. 
V.  International  Coal  Oo.,  230  U.  S.  184,  197. 
33  Sup.  Ct  893,  57  U  Ed.  1446,  Ann.  Gas. 
1915A,  316.  There  Is  no  ambiguity  In  the 
tariff  under  consideration.  When  the  name 
"meat  scraps"  originated  does  not  appear. 
It  cannot  be  assumed  that  the  commodity  meat 
scraps  was  not  listed  by  that  name  because 
It  was  already  listed  under  a  different  nam^ 
"meat  meal."  In  the  case  of  Andrews  Soap 
Ca  T.  P.,  O.  ft  St.  L.  By.  Co.,  4  Int^L  Com. 
Com'n,  41,  It  was  said: 

"A  manufacturer's  description  of  an  article 
to  induce  its  purchase  by  the  public  also  de- 
scribes it  for  transportation,  and  carriers  may 
accept  his  description  for  purposes  of  classifica- 
tion and  rates.  Carriers  are  not  required  to 
analyse  freight  to  ascertain  whether  it  is  in 
fact  inferior  to  the  description  or  public  repre- 
sentations under  which  it  is  sold,  in  order  to 
give  it  a  lower  rate  corresponding  to  its  actual 
value."  Par.  1. 
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[t]  CoDcedlDff  that  the  defendants  are 
right  ahoDt  what  c<mstitiites  the  proper  ba- 
sis for  freight  classifications,  and  that  the 
Identity  of  meat  meal  and  meat  scraps  may 
afford  good  ground  fOT  modification  of  the 
tariff,  the  facts  warranting  modification 
must  be  ascertained,  and  the  modification 
made  by  the  only  tribunal  having  jurisdic- 
tion of  the  subject,  the  interstate  commerce 
commisalon.  Tariffs  must  be  uniform,  and 
cannot  be  enforced  In  terms,  or  not  enforced 
In  terms,  according  to  the  dlrergent  views 
of  different  Juries,  based  on  testimony  more 
or  less  Illuminating,  of  witnesses  more  or 
less  interested  and  Informed.  It  is  true  that 
In  this  instance  the  testimony  was  all  one 
way,  but  the  court  was  not  authorized  to  re- 
ceive it  So  long  as  the  tariff  stands,  with 
the  approval  of  the' only  body  competent  to 
change  it,  the  courts  can  do  nothing  but  en- 
force it 

The  Judgment  of  the  district  court  is  re- 
versed, and  the  cause  Is  remanded,  with  di- 
rection to  enter  Judgment  for  the  plaintiff. 
AU  the  Justices  concurring. 

(IOC  Kan.  871)  — «— 

BUXTON  V.  COLVEE.    (No.  21466.) 
(SDpr«ne  Court  of  Kansas.  April  6,  1918.) 

(Bi/llahu9      the  Court.) 

1.  BaOEERS   ^t=>7,    88(2)  —  CONTBACT— COBBE- 

spoNDKNcs:— Question  fob  Juet. 
Correspondence  between  a  landowner  and 
a  broker  by  letters  and  telegrams  relating  to 
finding  a  pnrcbasnr  tor  land  and  to  the  com- 
mlsflion  to  be  paid  Is  held  to  constitute  a  bind- 
ing contract  between  them,  and  the  Interpreta- 
tion of  such  a  contract  la  a  question  of  law  for 
the  court. 

2.  EvioBNCE  <8=»442(4)  —  Pabol  Evidence  — 
Bbokeb's  Contbact. 

The  contract,  bein^  complete  and  nnambig- 
uoua,  and  having  provided  for  the  payment  of 
a  specified  commusioa  if  a  purchaser  of  land 
was  procured  by  the  broker  on  stipulated  terms 
without  any  Umitations  as  to  the  person  to 
whom  the  sale  might  be  made,  must  be  regarded 
as  a  complete  expression  of  the  entire  agree- 
ment as  to  commission,  and  It  cannot  be  con- 
tradicted, added  to,  or  modified  by  parol  evi- 
dence of  a  prior  oral  agreement  to  the  effect 
that  no  commission  was  to  be  paid  if  a  sale  was 
made  to  a  particular  person. 

Appeal   from    District   Oonrt,  Ddwarda 

County. 

Action  by  A.  B.  Buxton  against  O.  B.  D. 
Golver.  Judgment  for  plaintiff,  and  defend- 
ant apiKals.  Affirmed. 

M.  A.  Merten  and  W.  B.  Broadie,  both  of 
Kinsley,  for  appellant  A.  L.  Hoffat,  of  Kins- 
ley, for  appellee; 

JOHNSTON,  C.  J.  This  was  an  action  to 
recover  a  real  estate  agoit's  commission. 
Plaintiff  alleged  that  the  defendant  made  a 
written  contract  authorizing  the  plaintiff  to 
sell  certain  real  estate  owned  by  defendant, 
and  the  following  letter  from  the  defendant 
to  the  plaintiff  under  date  of  October  6, 


1916,  was  set  forth  as  eonstltntliiff  tbat  oon* 

tract: 

"In  reply  toyoors  of  the  5th  aslting  if  I 
would  sdil  the  W.  %  of  Sec.  4  25  21  for  H7M 
per  acre.  ^  cash,  oalance  five  years  at  7  per 
cent  and  allow  you  the  regular  commission.  I 
cannot  let  this  land  go  for  less  than  $50.00  per 
acre  and  this  price  Is  subject  to  prior  sale  or 
change  without  notice.  *  *  *  P.  8.  This 
$60.00  price  is  of  course  subject  to  the  regular 
commission  of  5  per  cent  on  the  first  $1000.00 
and  2%  on  the  balance." 

Plaintiff  alleged  that  by  this  sontract  de- 
fendant agreed  that  if  plaintiff  aboald  be 
in  any  manner  Instrumental  in  selling  the 
property  or  producing  a  buyer  at  the  price 
named;  defendant  would  pay  plaintiff  the 
commission  mottloned.  malntlff  further  al- 
leged tliat  be  acc^)ted  the  proposition  of  de- 
fendant and  that  in  pursuance  of  the  con- 
tract so  made  be  sold  the  land  on  October 
27,  1916,  to  Jacob  Konradl  at  $60  per  acre, 
and  Immediately  sent  defendant  the  follow- 
ing telegram: 

"Have  sold  your  west  half  section  4  ^  21 
Tord  county,  •  •  •  yon  to  furnish  abstract 
showing  good  merchantable  title  and  pay  me 
regular  commission  as  stated  In  your  corre- 
spondence.   Wire  acceptance  immediately." 

The  defendant  then  sent  the  foUowIog  tel- 
egram on  October  27th: 

"Tour  offer  accepted  send  me  contract  for  ex- 
ecution." 

A  contract  of  sale  was  prepared  by  plain- 
tiff, signed  by  Konradl,  and  sent  to  defend- 
ant, who,  together  with  hla  wife,  signed  It 
and  returned  it  to  the  plaintiff  for  delivery 
to  the  purchaser,  who  la  and  always  has 
been  ready  and  willing  to  pay  for  the  land 
according  to  the  contract  Plaintiff  ashed 
a  recovery  of  $426  claimed  mm  commission, 
with  Interest 

In  the  answer  of  the  defendant,  as  finally 
amended,  he  admitted  the  correspondence 
and  the  execution  of  the  contract  already 
mentioned,  but  be  alleged  that  tlie  land  bad 
been  listed  with  plainttir  at  $50  per  acre 
some  time -in  1916,  and  tbat  before  the  eor- 
respwdence  was  bad  and  about  July,  1916, 
the  parttes  made  an  oral  agreemont  Uiat 
plaintiff  was  to  receive  no  commission  if  the 
land  was  sold  to  Jacob  Konradl.  as  tbe  lat- 
ter had  been  dealing  directly  with  the  de- 
fendant, and  that  the  i^ers  and  ttfegrams 
mentioned  "were  only  for  Uie  puniose  of  in- 
ducing the  defradant  to  sell  for  a  less  price, 
of  reiterating  tbe  terms  of  the  original  list- 
ing, and  of  dearing  up  any  possible  uncertain- 
ties and  misunderstandings."  Hie  court  up- 
on motion  of  the  plaintiff  struck  out  tbe 
averments  as  to  a  prior  oral  agreement  and 
upon  a  stipulation  between  the  parties  to  the 
effect  tbat  the  written  correspondence  was 
correctly  set  out  in  the  plaintiff's  petition, 
tbat  the  contract  executed  between  defendant 
and  Konradl  attached  to  the  petition  bad 
been  procured  through  tbe  efforts  of  plain- 
tiff, and,  furtbor,  that  no  commission  bad 
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ever  been  paid,  the  coart  excluded  testimony 
of  prior  AegoUatlcms,  and  gave  Judgment  for 
plaintiff,  from  which  defendant  ai^eals. 

[1,2]  The  contention  of  the  defendant  Is 
that  the  writings  ctmstltuted  but  a  part  of 
the  contract  between  them,  and  were  not  con- 
dusire  upon  him,  and  therefore  he  should 
have  been  allowed  to  show  the  earlier  oral 
negotiations  and  agreraients.  A  binding  con- 
tract may  be  made  by  the  Interchange  of 
letters  and  telegrams,  and  the  Interpretation 
of  such  ctmtract  Is  a  question  of  law  for  the 
court.  Shear  Co.  t.  Thompson, -80  Kan.  467, 
102  Pac.  848.  The  contract  inToIved  here  la 
complete  and  tmamblguous,  and  there  being 
no  claim  that  It  was  Induced  by  deceit,  It  Is 
as  conclusive  upon  the  parties  as  if  It  had 
been  reduced  to  a  single  writing  in  the  most 
solemn  form.  It  must  be  regarded  as  a  com- 
plete expression  of  the  entire  agreement  and 
as  emboding  all  prior  agreements  and  under- 
standings only.  To  allow  It  to  be  altered,  add- 
ed to,  or  modified  would  be  to  substitute  a 
new  contract  for  the  one  deliberately  made 
by  the  parties.  Rose  v.  Lanyon,  68  Kan. 
126,  74  Pac.  Shear  Co.  v.  Thompson,  80 
Kan.  467,  102  Pac.  848;  Mill  &  Elevator  Co. 
V.  Saunders.  96  Kan.  459,  152  Pac.  622.  The 
subject  of  procuring  a  purchaser  and  the 
commission  to  be  paid  if  one  was  found  was 
Included  In  and  became  a  part  of  the  writ- 
ten agreement,  and  all  prior  negotiations  and 
understandings  relating  to  the  commission 
must  be  deemed  to  be  merged  In  that  agree- 
ment. According  to  the  agreement  the  com- 
mission was  to  be  paid  when  a  purchaser 
was  procured,  regardless  of  the  person  pro- 
cured. By  its  terms  the^nly  limitation  upon 
the  plaintiff  was  to  find  a  purchaser  for  the 
land  at  the  price  fixed,  namely,  $50  per  acre, 
and  when  a  purchaser  was  found  ready  to 
take  the  land  at  that  price  the  commlsidon 
was  earned.  -  No  limitation  was  made  as  to 
the  fleld  or  class  from  which  a  purchaser 
might  be  takcm,  and  to  add  an  exception  that 
a  commission  should  not  be  paid  if  the  land 
was  sold  to  a  particular  person  would  direct- 
ly conflict  with  a  written  stipulatlmi.  The 
defendant  Insists  that  the  written  contract  Is 
evidently  only  a  part  of  the  agreement  of  the 
parties,  and  he  complains  that  he  was  not 
permitted  to  show  that  the  writing  was  only 
a  parUal  statemoit  of  the  prior  parol  agree- 
ments. The  writings  Import  on  thMr  fiice  to 
be  a  complete  expression  of  On  whole  agree- 
ment. It  has  been  said  that: 

"The  writing  cannot  be  uroved  to  be  incom- 
plete by  going  outside  and  proving  that  there 
was  an  oral  stipnlation  entered  into  and  not 
contained  in  the  written  agreement,  nor  can 
parol  evidence  be  admitted  to  prove  a  eontem- 
poraneoua  agreement  that  a  written  instrument 
which  appears  upon  its  face  to  he  duly  execut- 
ed, intelUKible,  unamht^ous,  reasonable,  and 
cunplete,  should  be  considered  <HiIy  as  the  baa- 
is  or  outline  of  a  contract  to  be  subsequently 
Blled  ooi  with  stipolattons  other  than  those  con- 
tained in  the  writing."  17  Oyc.  716,  717. 


Defendant  appears  to  have  proceeded  for 
a  time  upon  the  theory  that  he  was  bound  by 
the  written  agreement  Wbea  defendant 
was  informed  that  a  purchaaer  had  been 
found,  and  that  he  was  to  pay  a  stipulated 
commissicm,  he  signed  a  ccmtract  in  which 
Konradi  was  named  as  the  purchaser.  He 
closed  the  transactl<m,  knowing  to  whom  tlie 
sale  had  been  made,  and  knowing  also  that 
the  regular  commission  was  required  of  him. 
In  a  way  he  recognized  his  liability  to  pay 
a  commission  by  ececuting  a  contract  of 
sale  after  be  had  discovered  that  Konradi 
was  the  purchaaer,  and  that  a  commission 
was  d^anded. 

However,  he  was  clearly  bound  by  the 
terms  of  the  written  contract,  and  therefore 
the  Judgment  ts  affirmed.  All  the  Justices 
concurring. 

a02  Kaa.  888) 

LTON  OOTTNTT  STATE  BANK  v.  SCHABF- 
ER.    (Nov  21466.) 

(Supreme  Court  of  Kansas.  Ap^  6, 1918.) 

(SyUdbus  h»  the  Court.) 

1.  Evidence  «=»426,  441(15)  —  Parol  Bvi- 

MNCK  —  NATOBB  and  CONDITION  OT  Dx- 
POBIT. 

Between  the  original  partiea— the  nominal 
drawer  of  a  dishonored  sight  draft,  the  party 
for  whose  benefit  the  draft  was  drawn  and  de- 
posited in  a  bank  for  collection,  and  the  bank 
which  honored  the  checks  of  such  depositor 
drawn  in  anticdpation  of  the  draft  being  col- 
lected— parol  evidence  was  competent  m  an 
action  by  the  bank  against  the  depositor  to  show 
the  relationahip  of  the  partiea  and  the  nature 
and  condittcms  of  the  deposit. 

2.  Banes  and. Banking  <8=»126— Deposits— 
Ghabos  Against  Dbpositob—Recovebt. 

Ordinarily,  when  a  bank  gives  credit  to  a 
depositor  on  the  faith  of  a  eight  draft  deposited 
to  hia  accoant  and  when  auch  sight  draft  la 
dishonored,  the  bank  may  diarge  back  to  the 
depositor  the  amount  of  the  dishonored  draft; 
and,  if  his  bona  fide  deposit  account  is  insuffi- 
cient to  meet  it  and  he  refuses  to  reimburse  the 
bank,  the  latter  may  recover  judgment  against 
him  for  the  sum  involved  in  ue  transaction. 

Ain)eal  from  District  Oonrt,  I^on  Oonnty. 

Action  by  the  Lyon  County  State  Bank 
against  George  Schaefer.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

S.  S.  Spencer  &  Richardson,  both  of  Em- 
poria, for  appellant  Samuel  ft  Hartley,  of 
Emporia,  for  appellee. 

DAWSON,  J.  This  lawsuit  Is  to  determine 
a  liability  <hi  a  sight  draft  which  was  not 

paid. 

The  Lyon  County  Farmers'. Produce  Asso- 
ciation is  a  voluntary  organization  designed 
to  bring  together  the  producers  and  consum- 
ers of  agricultural  products,  for  which  serv- 
ice the  association  charges  a  small  commls- 
Bi<m.  Anton  Ptacek  Is  its  manager.  The  de- 
fendant, George  Schaefer,  Is  a  producer  of 
hay.  Through  arrangements  made  by  the  as- 
sociation, Schaefer  shipped  a  consignment  at 
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bay  to  a  man  In  Iowa.  He  gave  the  bill  of 
lading  to  Ptacek,  who  drew  a  sight  draft  on 
the  consignee  payable  to  the  plaintiff  bank, 
and  the  bank  forwarded  the  bill  of  lading 
with  the  draft  attached  for  collection.  The 
bank  placed  the  face  amount  of  the  draft 
(less  the  association's  commissloa)  to  the 
credit  of  Schaefer,  and  be  checked  it  out 
The  draft,  was  dishonored,  and  Sctaaefer  de- 
clined to  reimburse  the  bank. 

The  trial  court  made  findings  of  fact  and 
rendered  judgment  fOr  the  bank.  The  find- 
ings raidt 

"First  On  or  about  April  4,  1915,  one  Anton 
Ptacek  left  with  the  Dlalntiff  for  collection  four 
sight  drafts  with  bfU  of  lading  attached,  repre- 
senting senarate  sfaipmeiits  of  bay  the  proceeds 
to  be  credited  to  defendant  by  -said  bask,  ez< 
cegt  a  small  oommission  to  be  credited  to  Pta- 

"Second.  One  of  said  drafts  was  for  $189.67. 
This  draft  was  sent  to  the  Kansas  City,  Mo., 
correspondent  of  plaintiff,  and  on  April  7th  it 
received  notice  from  its  correspondent  that  it 
bad  been  credited  with  said  amount,  aubject  to 
collection,  and  said  amoant  was  credited  by 
plaintiff,  subject  to  collections  as  follows:  $136.- 
22  to  defendant's  account,  and  $2.35  as  commis- 
sion to  the  account  of  Ptacek. 

"Third.  Said  draft  was  drawn  on  one  Huddle- 
son,  of  Fontanelle,  Iowa. 

"Fourth.  Before  a  report  was  had  by  plaintiff 
on  the  collection  of  said  draft,  defendant  came 
to  plaintiff  bank  and  asked  that  he  be  permitted 
to  check  against  the  proceeds  as  he  was  in  need 
of  funds,  and  was  given  such  permission  on 
agreement  between  defendant  and  bank  that,  in 
case  said  draft  was  not  honored,  defendant's 
account  was  to  be  chafed  with  the  amount  and 
that  defendant  would  reimburse  plaintiff.  The 
exact  date  of  this  transaction  is  not  ascwtain- 
able  from  the  evidence. 

"Fifth.  At  a  later  date  and  about  April  20, 
1915,  defendant  came  to  said  bank  with  a  postal 
card  advising  defendant  that  said  hay  had  been 
rejected,  and  asked  Dr.  Price,  president  of  the 
plaintiff  liank,  what  he  should  do  about  the  mat- 
ter, and  said  Price  informed  defendant  that 
plaintiff  had  not  been  advised  whether  said 
draft  bad  been  paid,  but  if  same  were  dishon- 
ored the  amount  would  be  charged  to  defend- 
ant's account  in  case  collection  was  not  made, 
and  defendant  i^reed  that  this  should  he  done. 

"Sixth.  All  of  said  drafts  were  collected  and 
passed  to  defendant's  account  on  the  books  of 
said  bank,  except  the  Huddleson  draft,  which 
was  dishonored,  and  plaintiff  was  onable  to 
make  collection  of  any  part  thereof. 

"Seventh.  Defendant  overdrew  his  account 
with  said  bank  in  the  sum  of  $136.22,  under  the 
arrangement  as  hereinbefore  set  out  in  these 
findings.  Afterward  in  another  ^ansaction 
said  account  of  defendant  was  credited  with 
$2.29,  leaving  a  balance  due  and  owing  plaintiff 
from  defendant  of  $133.93." 

[1,2]  Defendant's  principal  contention  on 
appeal  is  that  there  was  no  competent  evi- 
dence to  suKKnt  tbe  second  finding.  Tiie 
court  discerns  no  difficulty  on  that  point. 
Ptac^  the  man  who  delivered  tbe  draft  to 
the  bank,  was  defendant's  agent  in  so  doing ; 
and  he  told  tbe  bank  what  disposition  to  make 
of  It.  This  evidence  was  competent  Mc- 
Whlrt  V.  McKee,  6  Kan.  412,  Syl.  1  1 :  Love- 
joy  V.  Citizens'  Bank,  23  Kan.  331,  SyL  1  2; 
EUicott,  Assignee,  v.  Barnes,  31  Kan.  170. 
Syl.  T  2,  1  Pac.  767 ;  Talcott  v.  National 
Bank,  53  Kan.  480,  36  Pac.  1066,  24  U  B,  A. 


737;  Hough  V.  First  Nat  Bank,  173  Town, 
48,  155  N.  W.  163;  Branch  v.  Dawson,  36 
Minn.  193,  30  N.  W.  545  ;  7  Corpus  Juris,  639. 

Furthermore,  there  was  competent  evi- 
dence showing  that  Schaefer  asked  and  re- 
ceived permission  from  the  bank  to  check 
against  the  draft  deiKislt  before  the  bank  had 
received  the  returns  on  it,  and  this  was  up- 
on Schaefer's  agreement  that  if  tbe  draft  was 
dishonored  he  would  "make  it  all  right.'^ 
While  Schaefer  denies  this,  this  court  cannot 
do  otherwise  than  to  accept  as  true  the  trial 
court's  determination  of  that  disputed  fact^ 
Brulugton  v.  Wagoner,  100  Kan.  439,  164  I'ac. 
1057.  Even  if  there  was  no  literal  agreement 
between  the  bank  and  Scliaeferto"makeit  all 
right,"  the  law  would  infer  such  an  agreement 
and  impose  such  a  liability  on  -Schaefer.  The 
general  rule  appears  to  tie  that,  where  the 
Interests  of  Innocent  third  parties  are  not 
affected,  a  bank  has  the  right  to  charge  back 
a  dishonored  draft  which  has  been  credited 
to  a  depositor's  account  as  cash.  Credit  ex- 
tended to  a  depositor  in  anticipation  of  col- 
lection of  a  draft  is  ordinarily  deemed  pro- 
vlsI(Mial,  and  the  bank  may  cancel  the  cred- 
it or  charge  back  the  paper  to  the  depositor's 
acooont,  if  It  is  not  paid.  Prescott  v.  I^n- 
ard,  82  Kan.  142,  4  Pac.  172;  Noble  v. 
Donghten,  72  Kan.  386,  346,  346,  83  Pac  1048, 
3  L.  R.  A.  (N.  S.)  U67 ;  City  of  Philadelphia 
r.  Eckels  (C.  GO  98  Fed.  485;  First  National 
Bank  T.  McMillan,  15  Oa.  App.  319,  83  S.  B. 
149 ;  Ayres  v.  Farmers'  &  Merchants'  Bank, 
79  Mb.  421,  49  Am.  Bep.  235;  Hendley  t. 
Globe  Befinwy  Ga,  106  Mo.  App.  20,  70  S.  W. 
1163 ;  Jacob  r.  First  National  Bank,  6  Ohio 
Dec.  572;  Rapp  v.  National  Bank,  136  Pa. 
426,  20  Atl.  508  ;  7  Corpus  Juris,  633. 

Counsel  presents  a  line  of  acgument  based 
on  the  assumption  that  the  obligation  to  re- 
imburse the  bank  was  on  Ptacek,  and  not  on 
Schaefer,  and  that  Schaefer's  promise  to 
"make  It  all  right"  was  an  unenforc^ble 
oral  promise  to  answer  for  Ptacek's  debt. 
But  between  the  original  parties,  Schaefer, 
Ptacek,  and  the  bank,  there  was  no  debt  no 
liability,  on  the  part  of  Ptacek.  The  mere 
form  of  the  draft  was  not  important.  The 
true  relationship  of  the  parties  was  a  proper 
subject  of  judicial  inquiry.  3  R.  C.  U  1122, 
1123.  Ptacek,  or  Ptacek's  produce  associa- 
tion, was  only  the_  nominal  drawer  of  the 
draft;  it  was  drawn  in  Schaefer's  behalf, 
and  he  received  the  benefits  of  it  from  the 
bank.  Gen.  Stat  1916,  S  6688;  3  R.  G.  Lu 
1140.  It  was  to  "make  it  all  right"  on  a 
transaction  of  his  own,  not  Ptacek's,  that 
6cbaefer  made  the  promise. 

Adde  from  the  brief  <tf  bis  counsel,  tiie 
defendant  addresses  a  personal  letter  to  tbe 
court  urging  matters  which  a  Supreme  Court 
has  no  right  to  consider.  Doubtless,  the  de- 
fendant did  not  understand  tbst  tbe  case  we 
have  to  review  is  the  one  which  was  tried 
by  the  district  court,  and  that  we  have  no 
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authority  to  make  an  Indepoidrat  InvestlKa- 
tlon  of  tbe  matter.  But  we  can  only  examine 
the  record  which  the  appellant  has  brought  to 
this  court.  It  Is  only  with  alleged  errors 
made  in  the  trial  court  that  the  Supreme 
Court  has  to  deal,  and  no  error  made  by  the 
trial  «mrt  In  this  case  Is  shown  In  the  rec- 
ord. 

Consequently,  the  Judgment  must  be  af- 
firmed, and  it  Is  so  ordered.  All  the  Justices 
ooncnrrlng. 

tm  Kui.  767) 

CONROT  T.  GRAND  LODGE  OF  BROTH- 
ERHOOD OF  RAILROAD  TRAIN- 
MEN.   (No.  21355.) 

(Supreme  Court  of  Kansas.  April  8, 1918.) 

(Bvtlabua      the  Court.} 

1.  INSUKANCE  «=>805(1)  —  Mutual  BENBnr 
Association  —  Subhibsion  of  Claim  to 

Tbibunau 
It  is  competent  for  a  mutual  benefit  associa- 
tion to  require  that  claims  against  it  upon  Its 
certificates  shall  be  submitted  in  the  first  in- 
stance  to  a  tribunal  designated  by  it,  and  that 
the  remedy  so  provided  shall  be  exhausted  before 
recourse  u  had  to  the  courts. 

2.  INSTTB&NCB  «iS»817(2)  —  MUTUAL  BBNETTF 

Abbooiation— Dklinquerct  in  Patmemts— 

Offeb  of  Payment. 
In  order  for  a  member  of  a  mntoal  benefit 
association,  who,  according  to  the  terms  of  his 
certificate,  has  lost  his  rights  thereunder  by  a 
failure  to  make  a  payment  of  dues  at  the  time 
specified,  to  avoid  such  forfeiture  by  reason  of  a 
reliance  upon  an  established  practice  of  accept- 
ing delinquent  payments  within  a  definite  period 
after  the  defaalt,  he  must  show  an  offer  to  make 
payment  within  the  limit  as  so  extended. 
8-  Insurance  «=»755(4)  —  Mutual  Benefit 

Absociatiok— Delinquency— Offer  to  Pat 

Dues. 

Where,  notwithstanding  a  written  rule  that 
a  loss  of  membersiiip  in  a  mutual  benefit  as- 
sociation results  automatically  from  the  failure 
to  pay  dues  before  the  1st  of  the  month,  a 

riractice  baa  been  established  of  accepting  them 
f  offered  before  the  6th,  the  entry  on  toe  rec* 
orda  that  the  expulsion  of  a  member  has  resulted 
from  his  failure  to  make  payment,  followed  by  a 
notice  given  him  to  that  effect,  between  the  2d 
and  the  5th,  does  not  excuse  an  omission  on  his 
part  to  offer  the  money  before  the  6th,  if  be  is 
to  rely  upon  the  extension  of  time  growing  out 
of  the  practice. 

4.  Insurance  ^saT.'iSd)  —  Mutual  Benefit 
Association— Action  on  Certificate— De- 
fense. 

Where  the  expulsion  of  a  member  of  a  mu- 
tual benefit  association  hag  resulted  from  his 
failure  to  pay  his  December  does  within  the  pre- 
scribed time,  and  proper  entries  of  the  fact  have 
been  made  upon  the  records,  the  association  ia 
not  precluded  from  relying  upon  such  expulsion 
as  a  defense  to  a  claim  made  by  him,  by  the  un- 
intentional error  of  a  general  officer  in  referring 
to  the  expulsi(m  as  having  taken  place  in  Oc- 
tober, in  a  letter  denying  liability  on  acoonnt 
thereof. 

Appeal  from  District  Court,  Crawford 
County. 

Action  by  Richard  J.  Conroy  against  the 
Grand  Lodge  of  the  Brotherhood  of  Railroad 
Tminmeo.  Judgment  for  defendant,  and 
plaintifT  appeals.  Affirmed. 


John  P.  Curran,  C.  S..Deni8on,  and  J.  L. 
Kir^atrick,  all  of  Pittsburg,  for  appellant 
B.  S.  Galtskill,  of  Girard,  for  appellee. 

MASON,  J.  Richard  J.  Conroy  brought  an 
action  against  the  Grand  Lodge  of  the  Broth- 
erhood of  Railroad  Trainmen,  alleging  that 
on  January  24,  1915,  while  a  member  of 
that  organization,  he  received  an  injury 
wbidi  entitled  him  to  the  payment  of  $1,- 
600,  according  to  the  terms  of  a  beneficiary 
certificate  held  by  him.  A  trial  was  had 
without  a  Jury.  Judgment  was  rendered  for 
the  defendant,  and  the  plaintiff  appeals. 

No  special  findings  were  made  or  asked. 
The  language  of  the  Judgment  shows  that 
special  reliance  was  placed  upon  the  fact 
that  the  claim  was  based  upoh  injuries  of  a 
character  that  made  the  defendant's  obli- 
gatton  quallfled  ratber  than  absolute,  but 
because  of  the  goieral  finding  against  Qie 
plaintiff  any  ctmflicta  in  the  evidence  must 
be  resolved  in  favor  of  the  defendant.  There 
ia  little  controverey,  however,  over  the  fiicts. 

The  ri^ta  of  the  holder  of  a  certificate 
isaned  1^  the  defendant  are  defined  by  its 
C(Histitntlon.  It  provides  that  upon  proof 
being  furnished  tliat  a  member  has  received 
an  injury  of  a  certain  kind,  described  as 
constituting  total  and  pramanent  disability, 
such  as  the  loss  of  a  hand  or  foot,  or  of  both 
eyes,  be  shall  be  paid  the  amount  named  In 
his  certificate.  Such  an  injury  as  that  suf- 
fered i/y  tb»  plalntUt,  however,  Is  provided 
for  In  what  la  des^nated  as  section  70.  read- 
ing as  follows: 

"All  claims  for  disability  not  comine  within 
the  provision  of  section  68  shall  be  held  to  be 
addressed  to  the  systematic  benevolence  of  the 
Brotherhood,  and  shall  in  no  case  be  made  the 
basis  of  any  l^al  liability  on  the  part  of  the 
Brotherhood.  Every  such  claim  shall  be  refer- 
red to  tlie  beneficiary  board,  composed  of  the 
president,  assistant  to  the  president  and  general 
secretary  and  treasurer,  who  shall  prescribe 
the  character  and  decide  as  to  the  sufficiency 
of  the  proofe  to  be  furnished  by  the  claimant, 
and  if  approved  by  said  board,  the  claimant 
shall  be  paid  an  amount  equal  to  the  tall  amount 
of  the  certificate  held  by  him.  and  such  pavment 
shall  be  considered  a  surrender  and  cancellation 
of  such  certificate,  provided  that  the  approval 
of  said  board  shall  be  required  as  a  condition 
precedent  to  the  right  of  any  such  claimant  to 
benefits  hereunder  and  it  Is  agreed  that  this  sec- 
tion may  be  pleaded  in  bar  of  any  suit  or  action 
at  law,  or  in  equity,  which  may  be  commenced  in 
any  court  to  enforce  the  payment  of  any  such 
claims.  No  appeal  shall  be  allowed  from  the  ac- 
tion of  said  board  In  any  case;  but  the  general 
secretary  and  treasurer  shall  report  all  disap- 
proved claims  under  this  section  to  the  board  of 
insurance  at  its  next  annual  meeting  for  such 
dlsjmsition  as  such  board  of  Insurance  shall 
deem  just  and  proper.** 

The  Constitution  also  contains  these  pro- 
visions, which  may  have  some  bearing  on  the 
case: 

"All  right  of  action  upon  beneficiary  certifi- 
cates shall  be  absolutely  barred,  unless  proofs  of 
death  or  total  and  permanent  disability  shall 
be  forwarded  to  general  secretary  and  treaimrer, 
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afl  heretnatter  required,  within  6  monthi  after 
raefa  death  or  disability  ocean.** 

"A  member  desiring  to  present  a  dtaim  ander 
section  70  shall  petition  his  lodge  in  writing  up- 
on the  form  provided  by  the  general  secretary 
and  treasurer;  said  form  mnst  be  properly  exe- 
cuted by  the  claimant,  and  a  regular  practicing 
physician  or  surgeon,  showing  the  condition  of 
the  brother  and  the  basis  of  his  claim.  If  ap- 
proved by  the  lodge,  the  secretary  shall  forth- 
with forward  them  witb  notice  of  snch  approval 
to  the  general  secretary  and  treasurer,  who  will 
at  once  forward  to  the  lodge  the  necessary 
blanks  and  instructions  for  presenting  a  claim. 

"No  suit  or  action  at  law  or  eq^uity  shall  ever 
b«  commenced  upon  any  beneficiary  certificate 
by  any  claimant  until  after  such  claimant  by  ap- 
peal has  exhausted  all  remedies  provided  for  m 
this  Constitution,  within  the  time  allowed  by 
this  Constitution." 

"Payment  of  death  and  total  and  permanent 
disability  claims  and  claims  addressed  to  tiie 
systematic  benevolence  of  the  Brotherhood,  shell 
be  made  from  the  proceeds  of  the  beneficiary  as- 
sessments on  which  such  dalma  appear." 

[1]  L  As&amii^  tbat  tbe  allowance  and 
payment  of  meritortona  claims  under  sec- 
tion 70  la  obligatory  and  not  merely  optional, 
It  la  clear  that  the  intention  la  to  require  the 
dalmaut  to  aulnnlt  bla  demand  In  the  first 
Instance  at  least,  to  the  tribunal  Oiere  pro- 
Tided.  Whether  or  not  any  part  ol  the  rules 
quoted  may  be  objectionable  as  an  effort  to 
oust  courts  of  their  jurisdiction,  it  is  com- 
petent for  tbe  association  to  compel  Its  mem- 
bers to  exhaust  tbe  remedlea  willed  it  bas 
provided  before  having  recourse  to  litiga- 
tion. 19  R.  C.  h.  1226-1228;  Supreme  Lodge 
V.  Raymond,  67  Kan.  647,  47  Pac.  533.  49 
L.  R.  A.  373.  The  defendant  asserts  that 
the  plaintiff  Is  precluded  from  recovery  by 
tbe  fact  that  be  never  presented  bis  claim 
as  required  by  the  rules  quoted.  To  this  be 
responds  that  on  November  6,  1916,  his  at- 
torneys wrote  a  letter,  demanding  payment 
of  his  claim,  to  the  defendant's  general  sec- 
retary and  treaaorer,  who  Bent  an  answer 
saying: 

"I  find  that  Mr.  Conroy  was  formerly  a  mem- 
ber of  our  organization,  belonging  to  Lodge  No. 
41  at  Clinton,  111. ;  however,  be  was  expelled 
by  that  lodge  on  October  1,  1914,  consequently 
as  be  is  no  longer  a  member  of  tbe  Brotherhood, 
the  organization  would  not  be  liable  tor  any  in- 
jury sustained  by  him." 

The  plaintiff  contends  that  this  answer 
excuses  his  omission  to  comply  with  the 
rules,  and  amounts  to  a  waiver  of  all  de- 
fenses excepting  tbat  specifically  referred  to. 
The  defendant  iresponds  tbat  tbe  officer  who 
wrote  tbe  letter  bad  no  authority  to  waive 
its  rights — tbat  such  is  the  law  of  Ohio,  and 
that  the  contract  by  Its  terms  Is  to  be  in- 
terpreted according  to  the  laws  of  tbat  state. 
Out  of  tbe  rather  extensive  field  of  Issues 
thus  presented  we  select  for  consideration 
the  one  most  closely  related  to  the  substan- 
tial rights  of  tbe  parties— the  question 
whether  tbe  plaintiff  was  a  member  of  the 
order  at  the  time  of  bis  injury. 

[2]  2.  Dues  were  required  to  be  paid 
monthly  in  advance,  before  the  let  day  of 
each  monUL  Tb»  failure  to  make  payment 


within  tbe  time  stated  antomatlcally  effect- 
ed an  expulsion.  The  plaintiff  joined  the 
order  in  April,  1914.  His  dues  for  the  follow- 
ing December  were  not  paid.  A  meeting  of 
the  local  lodge  to  whicb  be  belonged  was 
held  on  the  evening  of  December  2d,  and  at 
that  time  an  entry  was  made  in  the  record 
of  the  proceedings  reading :  "Treasurer's  re- 
port of  expelled  members.  The  following 
members  were  reported  expelled:  B.  J.  Con- 
roy." Obviously  the  purpose  of  this  was  not 
to  show  the  plalnttfTB  expulsion  by  action  of 
tbe  lodge,  but  to  make  a  formal  record  of 
the  fact  that  his  membership  had  been  ter- 
minated by  bis  failure  to  pay  bis  dues.  On 
December  4th  he  received  a  notice,  dated 
December  2d,  stating  that  he  had  been  ex- 
pelled. On  December  14th  his  slater,  who 
had  been  attending  to  bis  payments,  sent 
tbe  amount  of  bis  December  dues  to  the  lodge 
treasurer,  but  It  was  refused.  No  applica- 
tion Cor  bis  reinstatement  was  made.  As 
already  mentioned,  the  Injnry  occurred  Jan- 
uary 24.  1915.  On  Jnly  13,  1915.  the  plain- 
tiff, according  to  his  testimony,  mailed  a 
tetter  to  the  general  secr^ary  and  treaanr- 
er,  stating  that  Ills  attorn^  bad  told  him  he 
had  not  been  expelled,  and  that  he  was  en- 
titled to  his  money  for  his  disability,  and 
asking  for  blanks  to  nse  in  maldi^  ont  bis 
claim.  The  defiendant's  evidence  la  tbat  po 
snch  letter  was  received.  The  only  otlKr 
correspondence  on  the  subject  was  that  al- 
ready referred  to— the  letter  of  November 
6th  and  its  answer. 

Tbe  plaintiff's  fftUnre  to  pay  hla  dnes  fbr 
December,  within  the  time  prescribed,  worked 
a  forMture  of  his  member^pk  according 
to  the  terms  of  his  contract  To  avoid  this 
effect  be  relies  upon  tbe  estaUishment  ot  a 
practice  on  the  part  of  the  defendant  of  ac- 
ceptlng  payments  after  the  expiration  of  the 
period  fixed  by  the  Constitntion.  IHxb  scope 
of  the  general  rule  in  that  regard,  and  Ita  lim- 
itations, are  Indicated  in  tbe  ibllowinff  state- 
ment of  It,  a  clause  having  especial  beaitng 
upon  the  present  situation  being  here  Itali- 
cized: 

"Where  a  mutual  benefit  association  has.  In  re- 
peated instances,  received  from  a  member  the  pay- 
ment of  overdue  assessments,  so  as  to  establish  a 
custom  or  course  of  dealing  between  the  parties 
and  lead  the  member  to  believe  that  a  strict  ob- 
servance of  a  requirement  as  to  the  time  of  pay- 
ment is  not  required,  It  is  held  that  the  certificate 
of  insurance  is  not  forfeited  by  failure  to  pay  an 
assessmmt  at  the  time  when  tbe  by-laws  of  the 
sodety  or  a  stipulation  in  tbe  certificate  re- 
quires it  to  be  paid,  provided  it  ig  paid  icithin 
the  ouatomarif  period  of  e^tetuitm  of  the  time  of 
payment,  for  the  association  is  estopped  by  its 
course  of  conduct  from  claiming  a  forfeiture 
according  to  the  strict  letter  of  its  contracL" 

"But  to  invoke  the  doctrine  of  estoppel  under 
such  circumstances,  the  course  of  conduct  must 
amount  to  an  actual  custom  and  not  consist  of 
occasional  acts  of  indulgence  on  the  part  of  the 
association.  And  it  mnst  be  shown  tnat  the  de- 
linquent member  had  notice  of  the  practice  and 
relied  thereon."   19  R.  a  L.  1274.  1275. 

There  was  evidence  that  the  collector  of  Oka 

local  lodge  waa  ta  the  habit  ot  reo^vlng  dues 
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after  the  time  fixed,  but  only  within  a  def- 
inite period.   He  testified: 

"Our  pay  day  falls  on  the  1st.  bat  the  dues 
•re  supposed  to  be  paid  before,  bat  I  always  ac- 
cept money  between  the  Ist  and  the  Sth,  be- 
cause I  have  five  days  of  grace  to  send  this  mon- 
ey away.** 

There  Is  no  evidence  of  any  practice  of  re- 
ceiving dues  after  the  6tb.  Another  witness 
gave  this  testimony: 

"I  worked  with  the  financier  three  or  four 
years,  I  expect,  and  have  taken  as  many  as  a 
dozen  or  fifteen  dues  between  the  lat  and  the 
Sth." 

*  The  plalntifTs  sister,  who  had  made  all  the 
payments  in  his  behalf,  testified: 

"I  always  paid  the  dues  for  my  brother  about 
the  1st  of  each  month.  I  never  paid  them  after 
the  2d  or  3d  of  the  month." 

A  practice  of  the  collecting  officer  to  ac- 
cept past-due  payments,  which  are  offered 
before  the  making  up  and  transmlasloD  of  his 
report,  cannot  be  regarded  as  affecting  an  In- 
deOnlte  extension  of  the  time  of  payment 
Here  no  tender  of  the  plaintUTs  I>ecember 
dues  was  made  before  the  15th.  No  practice 
of  receiving  dues  at  that  date  was  shown  to 
exist,  whether  Imown  to  the  plaintiff  or  not, 
and  we  hold  that  the  belated  offer  was  not 
sufficient  to  continue  his  membership  in  force. 

[9]  3.  If  action  by  the  lodge  had  been  nec- 
essary to  bring  about  the  expulsion  of  the 
plaintiff,  and  bad  been  taken  on  the  2d,  it 
might  be  regarded  as  ineffective  because  con- 
trary to  the  custom  which  had  been  establish- 
ed. But  no  such  action  was  necessary  or  was 
in  fact  taken.  If  the  local  officers  had  been 
offered  the  money  necessary  to  keep  the  plain- 
tiff In  good  standing  before  they  had  made  a 
report — while  the  record  was  still  within 
tbdr  control — they  might  have  acc^ted  it 
"nunc  pro  time,"  and  amended  the  entries  ac- 
cordingly. The  mere  making  of  an  entry 
showing  su(^  a  noncompliance  with  the  rules 
as  in  Itself  by  the  written  law  worked  a  for- 
feiture, although  It  may  have  been  tentative 
and  subject  to  recall  if  compliance  should  be 
made  within  the  period  of  grace  allowed  by 
usage,  is  not  tantamount  to  affirmative  action 
attempting  an  expulsion  in  violation  of  an  es- 
tablished custom.  No  connection  whatever  is 
shown  between  the  notification  to  the  plain- 
tiff that  he  had  been  eqjelled,  and  the  delay 
on  the  part  of  his  dster  in  sending  the  money 
for  hla  Deconber  dues. 

[4]  4.  Assuming  that  the  duties  of  the  gen- 
eral secretax?  and  treasure  w^  ot  a  char- 
acter to  make  the  defendant  folly  responsible 
tot  his  letter  above  quoted,  and  that  its  state- 
ments are  sndi  as  to  cut  off  all  defenses  ex- 
cept that  based  up<ni  the  plaintiff's  loss  of 
membership,  we  tiilnk  it  would  be  extending 
the  principle  of  walvw  too  far  to  hold  that 
because  the  letter  stated  that  the  plaintiff  bad 
been  expelled  on  October  Ist,  the  association 
could  not  rely  upon  an  expulsion  which  took 
place  December  1st.  The  situation  Is  quite  dif- 
ferent from  that  presmted  In  Mayes  v.  Knights 
and  Ladles  <tf  Security,  V2  Kan.  841. 142  Faa 


290.  Hiere  dues  were  required  to  be  paid 
before  the  last  of  each  month.  No  payments 
were  made  in  June  or  July,  1909,  but  the  dues 
for  June,  July,  and  August  were  all  offered  at 
once,  and  accepted.  In  the  litigation  which 
followed  the  association  asserted  tliat  this 
payment  was  not  made  until  September  4th, 
but  the  daimant  contended  and  the  court 
found  that  It  was  made  on  August  3l8t  The 
death  of  the  member  occurred  September  Sth. 
In  response  to  a  claim  against  the  association 
its  present  wrote  a  letter  denying  liability 
on  grounds  which  were  thus  stated: 

"The  assessment  and  does  of  Mrs.  Mayea^ 
which  were  due  on  the  lat  day  of  August,  and 
which  she  had  until  midnight  of  the  last  day  of 
August  to  pay,  were  not  paid  to  the  financier  of 
Free  Silver  Council  No.  198  until  September 
4th.  GoDsequently,  the  deceased  was  suspended 
for  nonpayment  of  the  August  assessment  and 
dues  from  midnight  of  August  31at  until  Sep- 
tember 4,  1009.  •  *  •  We  are  in  possession 
of  evidence  that  cannot  be  gnestioned  showing 
that  the  deceased  was  seriously  ill  on  September 
4,  1909.  •  •  •  Consequently,  no  reinstate- 
ment could  possibly  have  been  had  on  the  date 
that  payment  was  made  by  the  sister  of  the  de- 
ceased, which  was  September  4,  1909,  owing  to 
the  physical  condition  of  the  deceased  when  the 
attempt  was  made  to  reinstate  her."  92  Kan. 
843,  844, 142  Pac  291. 

It  was  held  that  the  d^nse  was  limited  to 
the  controversy  over  the  August  dues;  the 
court  saying: 

"With  the  knowledge  of  the  facts,  as  we  must 

S resume,  and  as  implied  in  his  letter,  the  presi- 
ent  of  the  associabon  placed  its  refusal  to  pay 
the  certificate  distinctly  upon  the  alleged  failure 
to  make  the  August  payment,  without  making 
any  objection  or  claim  because  the  other  pay- 
ments were  made  without  producing  a  health 
certificate,  thereby  apparently  adopthig  the  act 
of  the  financier  in  receiving  the  June  and  July 
payments."   02  Kan.  84S,  142  Pac.  292. 

'  When  the  demand  for  the  allowance  of  the 
claim  was  made  upon  the  association  it  could  In- 
sist upon,  or  waive,  any  forfeiture  or  forfei- 
tures claimed.  It  elected  to  rely  only  upon  the 
forfeiture  claimed  by  reason  of  the  delay  in  the 
August  payment,  thereby  waiving  any  others  it 
nn|ht  have  claimed.'*   82  Kan.  846.  142  Fae. 

In  the  present  case  the  writer  of  the  letter 
testified  that  the  word  "October"  was  used  in 
place  of  "December"  through  a  mere  clerical 
error,  the  records  showing  the  latter  date. 
The  plaintiff  knew  that  his  expluslon  was  for 
the  nonpayment  of  dues;  that  he  had  paid 
his  October  dues,  and  had  not  paid  those  for 
December;  the  records  of  his  lodge  showed 
the  grounds  of  his  expulsion,  and  doubtless 
the  notice  sent  him  did  also,  although  It  was 
not  produced  in  evidence.  The  defendant's 
secretary  did  not  elect  to  rely  upon  the  effect 
of  <me  of  several  dtiayed  payments.  Then 
was  no  controversy  or  question  with  respect 
to  any  dues  other  than  those  for  December. 
The  mere  unintentional  error  iA  Indicating 
the  mcHith  of  the  plaintifTs  default  is  not 
a  Just  basis  for  imposing  upon  the  d^endant 
a  liability  to  <me  who  had  ceased  to  be  a 
member  of  the  order. 

The  Judgment  is  affirmed.  All  the  JusUcai 
oonCAirrlng. ' 
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8TAHL  T.  STEVENSON  et  aL   (No.  21286.) 

(Supreme  Court  of  Kansas.    Feb.  9,  1918.  On 
Petition  for  Kehearing,  April  6,  1918.) 

(Svllabus  bv  the  Court.) 

1.  Fbatjds,  Statute  of  €=»75  —  "Contbact 
FOB  Sale  of  Interest  in  Lands"— Pbouibe 
TO  Devise  Land. 

A  promise  of  an  ancestor  that  he  will  at  his 
death  leave  to  an  heir  presumptive  the  share  of 
his  estate  to  which  such  heir,  in  the  event  of  hia 
then  dying  intestate,  would  be  entitled  under  the 
statutes  of  descents  and  distributions,  is  not  a 
contract  for  the  sale  of  an  interest  in  lands 
within  the  meaning  of  the  statute  of  frauds,  not- 
withstanding the  ownership  of  real  estate  by  the 
ancestor  when  the  promise  was  made  and  at  the 
time  of  his  death. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Contract 
of  Sale.] 

2.  Fbauds,  Statute  of  «=»44(1)  —  "Aobee- 
UBNT  Not  to  be  Perfobued  Within  a 
Tear— Pbouisb  to  Dbvibe  Land. 

Such  a  contract  is  not  one  that  Is  not  to  be 
performed  within  a  year,  within  tba  meaning  of 
the  statute  of  fraads. 

[Ed.  Note. — For  other  definitions,  see  Words 
end  Phrases,  First  and  Second  Series,  Perform.] 

8.  Specific  Performance  €=>49(2)  —  Wills 
«=>59  —  Contract  to  Devise  —  Consideba- 

TION— En  roBOBUENT. 

The  holder  of  a  life  Insnrance  policy  in 
which  his  wife,  who  had  since  died,  was  named 
as  beneficiary,  desired  to  collect  its  surrender 
value,  and  for  this  purpose  was  regoired  by  the 
insurance  company  to  obtain  a  release  from  her 
beirs.  To  induce  the  daughter  of  a  deceased  son 
to  eign  such  release  he  promised  that,  if  she 
*voald  do  80,  she  should  receiT«  at  bis  death  one- 
fJiird  of  bis  estate,  which  waa  the  share  she 
•Tould  have  inherited  bad  be  then  died  intestate. 
3he  accepted  the  proposition  and  signed  the  re- 
lease. He  died  leaving  a  will,  which  bad  been 
executed  before  the  tranaactioDs  referred  to,  giv- 
ing the  entire  estate  to  others.  HeM,  in  an  ac- 
tion by  the  granddaughter  of  the  testator  against 
the  bcneticiarien  under  the  will  to  recover  a 
third  of  the  estate,  that  yrhether  or  not  tbe 
plaintiff's  signature  was  necessary  to  give  her 
grandfather  a  valid  claim  against  the  company 
for  the  whole  value  of  tbe  policy,  her  affixing  it 
to  the  release  at  bis  request  was  a  sufficient  con- 
sideration to  support  a  contract,  and  notwith- 
standing that  any  possible  Interest  she  had  in 
the  Insnrance  policy  waa  trivial  In  comparison 
with  the  value  of  tbe  property  she  claimed,  it 
cannot  be  said  (in  view  of  tne  fact  that  what  her 
grandfather  promised  her  was  what  she  would 
have  received  had  he  made  no  will,  and  that 
her  controversy  is  not  with  him,  but  with  those 
whose  claims  are  based  on  her  disinheritance) 
that  a  court  of  equity  should  refuse  to  enforce 
the  contract  as  against  good  conscience. 

4,  Appeal  and  Ebrob  ^1050(1)— Exclusion 
OF  Evidence— Revebsal. 
Rejected  evidence  h^d  not  to  have  been  of 
sufficient  importance  to  warrant  a  reversal,  as- 
snming  that  it  should  have  been  admitted. 

On  Petition  for  Rehearing. 

6.  Frauds,  Statute  of  ®=s71— Contoaot  fob 
Sale  of  Lands— Application. 
The  provision  of  the  statute  of  frauds  (Gen. 
St  1915,  S  4889)  requiring  written  evidence  of 
a  contract  "for  the  sale  oE  lands  •  •  •  or 
any  interest  in  or  concerning  them"  does  not  ap- 

Ely  to  all  contracts  which  in  any  way  concern 
tnds. 


6.  Adubbgncb  to  Fobueb  Rulinq. 

The  former  ruling  refusing  to  reverse  the 
judgment  on  account  of  the  admission  of  evi- 
dence adhered  to. 

7.  Tbubts  «ss>63H,  63%— Statute  or  Fbaudb 

—  CONSTBUCXITE  TRVBT  —  TBUSTS  IN  REAX. 

Pbopebtt. 

Where  an  ancestor  for  a  valuable  considera- 
tion orally  promises  that  a  descendant  shall  at 
his  death  receive  the  share  of  his  estate  indicat- 
ed by  the  statute  of  descents  and  di3tributi<His, 
but  dies  leaving  all  his  property  to  others  by 
will,  a  court  of  equity  may  grant  relief  by  im- 
pressing a  trust  upon  the  property  in  the  hands 
of  the  beneficiaries  of  tbe  will,  which  trust  most 
be  regarded  as  arising  by  implication  of  law, 
and  therefore  as  not  witbin  the  operation  of  the 
statute  forbidding  the  creation  of  express  trusts 
in  real  property  otherwise  than  by  writing. 

8.  Wills  «=»88(5)— Contbact  to  Make  Will 

— EMCUTKMT— VAUDITY. 

A  contract  by  which  tbe  obligor  undertakes 
to  make  provision  at  bis  death  for  the  obligee, 
although  no  present  title  to  any  property  passea 
is  not  required  in  order  to  be  valid  to  be  execut- 
ed in  accordance  with  the  statute  relating  to 
wills. 

Appeal  from  District  Court.  Rmo  Counts- 
Action  by   Gladys  Price  Stalil  against 
James  Henry  Stevenson  and  others.  Judg- 
ment for  plaintiff,  and  defendants  appeaL 
Affirmed. 

F.  Ll  Martin,  Van  M.  Martin,  and  C.  M. 
WlUi&ms,  all  of  Hutdilnson,  and  Ll  S.  Ferry, 
T.  F.  Do  ran,  and  M.  F.  Cosgrove,  all  of  Tope- 
ka,  for  appellants.  A  O.  Malloy  and  F.  Do- 
mont  Smith,  both  of  Hutchinson,  for  appellee. 

MASON,  J.  John  R.  Price  died  on  Feb- 
ruary 24,  1913,  at  the  age  of  82,  leaving  a 
will  dated  July  21,  1910,  by  which  a  Ufe  In- 
terest In  all  his  property  was  giv^  to  his 
two  daughters,  Jane  Price  Stevenson  and 
Cordelia  Price  Stevenson,  and  the  fee  to  tbe 
diildren  of  one  of  them.  Gladys  Price  Stahl. 
tbe  only  surviving  child  of  a  deceased  son 
of  the  testator,  brought  an  action  against 
the  beneficiaries  to  recover  one>thlrd  of  tbe 
estate  on  the  ground  that  in  1912  her  grand- 
father had  promised  that  she  should  have  It; 
the  pitHnlse  being  founded  upon  a  valuable 
and  sufficient  consideration.  She  recovered 
a  Judgment,  from  which  the  defoidants  ap- 
peal. 

[1]  1.  The  promise  referred  to  waa  not  in 
writing,  and  the  defendants  urge  that  It  Is 
rendered  onenforceable  by  the  clause  of  the 
statute  of  fra\id8  requiring  written  evidence 
of  contracts  for  the  sale  of  lands,  or  any  In- 
terest therein.  Gen.  Stat  1916,  {4889.  Aeon- 
tract  to  devise  specific  real  estate,  or  to  leave 
by  will  specific  property,  a  part  of  which  Is 
real  estate,  Is  within  this  provision  of  the 
statute.  Nelson  v.  Sehoonover,  89  Kan.  388, 
391,  131  Pac.  147,  and  notes  therein  referred 
to ;  Brownie  on  Statute  of  Frauds,  S  263  :  20 
Cya  235.  The  text  last  dted  concludes  with 
the  statement: 

"However,  an  oral  agreement  that  part  of 
one*8  property  shall  go  to  the  promisee,  which 
does  not  specify  what  property  or  its  nature, 
will  support  an  action." 
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Five  cases  are  appended  in  a  note,  but  In 
none  of  them  Is  a  decision  reached  which  la 
directly  In  point  In  the  first  one  the  con- 
tract Involved  was  that  of  a  father  to  give 
to  a  daughter  {at  once,  and  not  will)  such 
a  sum  as  would  place  her  on  equal  footing 
with  his  other  children ;  Id  was  held  to  be 
too  Indefinite  for  enforcement,  but  a  dictum 
was  added  to  the  effect  that  the  agreement 
was  not  mte  for  the  conveyance  of  real  estate- 
Adams  r.  Adams,  26  Ala.  272.  The  second 
case  (Lee  t.  Garter.  52  Ind.  342)  Involved 
a  promise  to  devise  a  tract  of  land.  It  turn- 
ed upon  part  prafbrmance;  the  statute  of 
fiifiuds  discussed  was  that  relating  to  con- 
tracts not  to  be  performed  within  a  year; 
and  .the  (pinion  was  qualified  by  a  later  de- 
cision. Wallace  r.  L<u«,  lOS  Ind.  622,  6  N. 
E.  660,  66  Am.  Rep.  222.  In  the  third  case  the 
agreement  was  in  writing,  but  was  said  to 
have  been  enforceable  If  It  had  been  oral. 
Sutton  T.  Haydra,  62  Ma  101.  In  the  fourth 
an  oral  contract  tor  mutual  wills  was  up- 
held on  the  ground  that  the  promtoor  sought 
to  be  charged  had  only  personal  property,  no 
real  estate,  at  the  time  o£  her  death.  Tur- 
nlpseed  t.  Slrrlne,  57  S.  C.  660.  35  S.  B.  757. 
76  Am.  St  Rep.  680.  In  the  fifth  case  it 
was  said  that  the  questitm  whether  the  parol 
contract  Involved  was  one  for  a  sale  of  land 
did  not  arlset  Qulnn  v.  Qnlnn.  6  8.  D.  32S, 
834,  68  N.  W.  80S.  810  (49  Am.  St  Rep.  875). 
The  i^Btlff  was  the  adopted  son  of  a  testa- 
tor, and  claimed  a  share  ot  the  estate  under 
an  agreement  that  he  was  to  Inherit  a  Just 
and  full  part  of  It  The  court  used  this  lan- 
guage, which  shows  a  situation  quite  analo- 
gous to  that  here  presented:  . 

"The  pIniDtiff  does  not  seek  to  establish  bia 
right  to  Inherit  the  estate  of  said  Qainii,  or  his 
portion  thereof,  by  a  parol  contract,  but  to  show 
that  Qalnn  had  agreed  not  to  deprive  him  ot 
his  riahts  as  heir  under  the  order  of  the  court; 
not  that  Quinn  should  convey  or  will  property 
to  him,  but  that  he  would  not  deprive  the  plain- 
tiff of  his  right  as  heir  under  the  legal  proceed- 
ings. The  contract  therefore  set  out  io  plain- 
tiff's complaint  is  not  one  relating  to  the  sale  of 
land,  or  of  an  interest  therein,  in  the  sense  that 
such  a  contract  is  used  In  the  statute." 

Two  additional  cases  ate  dted  in  the  Per- 
manent Volume  Annotatl(His  to  Cyc  for  1901- 
1913.  But  In  one  of  them  the  promisor  had 
no  real  estate  either  when  he  made  the  agree- 
ment or  at  the  time  of  bis  death  (Hull  v. 
nioms,  82  Conn.  647,  74  AtL  925),  and  In  the 
other  the  decision  turned  upon  part  i^for- 
mance  (Dalby  v.  Hazfield,  244  HI.  214,  01  N. 
E.  420.  135  Am.  St  Rep.  312). 

It  seems  to  this  court  that  there  Is  Just 
ground  for  a  distinction,  with  respect  to  the 
applicability  of  the  statute  of  frauds,  be- 
tween an  agreement  by  the  owner  of  real  es- 
tate to  devise  It  to  a  particular  perstm.  and 
an  agreement  that  at  his  death  he  vlU 
leave  to  such  parstm.  a  certain  proportlfm  of 
his  estate,  of  whatever  It  may  hai^n  to  c(m- 
slst  The  former  necessarily  has  to  do  with 
the  transfer  of  realty;  the  latter  has  no  neo* 
essary  ocmnectttm  with  any  specific  pn^wr^. 


The  circumstance  that  when  the  promise  is 
made  the  promisor  happens  to  own  some  real 
estate,  to  which  no  reference  Is  made,  does 
not  seem  a  suitable  test  of  the  enforceability 
of  the  contract ;  and  the  question  whether  or 
not  his  assets,  which  may  have  been  con- 
tinually shifted  from  one  form  to  another, 
chance  to  Include  some  realty  at  the  time  of 
his  death,  appears  to  famish  even  a  less 
satisfactory  criterion.  But  perhaps  that 
matter  In  Its  general  aspect  need  not  be  de- 
termined, because  of  the  special  features  of 
this  particular  case.  At  the  time  John  R. 
Price  Is  found  to  have  made  the  agreement 
sued  upon  his  sole  heirs  presumptive  were 
his  two  dau^ters  and  the  plaintiff,  each  of 
whom  would  have  received  in  the  event  of 
his  death  intestete  one-third  of  his  estate 
The  agreement  of  the  plalntltTs  grandfather 
was  essentially  negative.  His  promise  was 
not  necessarily  that  he  would  make  a  wilt 
in  her  favor,  but  that  he  would  not  disinherit 
her,  or  reduce  the  proportion  of  the  estate 
to  which  she  would  be  entitled  as  an  h^r; 
that  her  interest  to  that  extent  shotUd  be 
protected  In  any  will  he  might  make-  We  do 
not  regard  this  as  a  contract  for  the  sale  of 
an  Interest  in  lands  within  the  meaning  of 
the  statute  of  frau^  notwithstanding  the 
ownership  of  real  estate  by  the  grandfather 
both  at  the  time  of  makli^  the  promise  and 
at  the  time  of  his  death.  No  sffedflc  pn^ 
erty  was  within  the  cont^platlon  of  the 
parties.  The  agreem^t  was  quite  anal<^us, 
BO  far  as  r^tes  to  the  statute  of  frauds,  to 
a  promise  to  Indnde  in  a  will  a  legacy  for 
a  fixed  sum,  or  for  an  amount  equal  to  a  fix- 
ed propOTtl(m  of  the  estate  If  her  grand- 
father bad  made  a  will  ordrali^  the  sale  of 
the  property  and  tbe  payment  to  the  plain- 
tiff of  cme-thlrd  of  the  proceeds  in  excess  ttf 
his  indebtedness  and  the  expenses  of  admin- 
istration, that  might  have  been  regarded  a 
substantial!  compliance  with  the  ctmtract 
While  the  action  is  fbr  the  recovery  of  a 
third  of  the  spedflc  pnverty  left  by  ttie  plain- 
tiiTs  grandfather,  that  results  from  an  in- 
cidental, and  not  an  essential,  feature  ot  the 
arrangemoit  Upon  these  considerations  W9 
conclude  that  the  agreement  relied  upcm  was 
not  one  for  the  sale  <^  an  liUsrest  in  lands, 
and  was  not  within  tb»  port  of  the  statute  of 
frauds  relating  th«reta 

12]  2.  A  contract  of  tlie  character' here  in- 
volved is  not  an  "agreonoit  that  is  not  to  he 
performed  .within  the  ^tace  of  one  year  finun 
the  making  OteTeoi,"  ^tbln  the  meaning  of 
that  ^rase  as  used  In  the  statute  of  frauds. 
20  Olyc.  201 ;  note  4  Ann.  Gases.  174.  By  the 
death  of  the  tflaintUTs  grandfather  within 
a  year  it  joi^t  have  been  flilly  performed 
within  that  time;  there  was  no  stipulation 
to  the  contrary;  and  that  cUose  of  the  stat- 
ute does  not  apply.  A.  T.  ft  S.  F.  R.  Cto.  r. 
BngUsb.  38  Kan.  UO.  U7, 16  Paa  82. 

S.  The  defendante  assert  that  the  evidence 
does  not  support  tbe  finding  that  tba  omtract 
relied  upon  was  made.  There  was  evidence 
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tending  to  show  fliese  facta:  John  R.  Price 
had  a  life  burarance  policy  Issued  in  1873,  in 
which  bis  wile,  Margaret  J.  Price,  was  nam- 
ed as  beneficiary.  The  poller  appears  to 
have  been  lost  The  wife  of  the  Insured  hav- 
ing died,  he  wished  to  obtain  the  surrender ' 
Talue,  $2,142.40.  Tbe  Insurance  comimny 
was  not  willing  to  make  payment  without  the 
authorization  of  all  th«  heirs  of  Margaret  J. 
Price.  A  release  was  prepared,  a<*nowledg- 
ing  the  rec^pt  of  the  amount,  and  authoriz- 
ing It  to  be  paid  to  John  B.  Price.  The  sign- 
ing of  this  Instrument  by  the  plaintiff  Is  the 
con^deratlon  relied  upon  by  her  for  the  prom- 
ise sued  upon.  Her  mother  testified  tliat 
John  R.  Price  said  to  her: 

"Tou  tell  her  [the  plaintiff)  to  sign  this  paper; 
it  isn't  very  much.  Yon  tell  her  to  slfn  it,  and 
^«  will  have  her  third  of  sverythiiix  I  have, 
just  the  same  as  if  her  ftither  was  living.  She 
will  get  her  father's  share;  you  tell  her  so." 

The  witness  added  that  be  said  Oils  over 
and  over;'  that  "It  was  on  condition  that 
she  would  sign  the  paper."  Tbe  plaintiff 
testifled  that  thte  was  conununicatecl  to  her, 
and  that  8be  signed  the  paper  tiecause  of 
her  grandfather's  promise.  Thwe  was  other 
evidence  bearing  on  the  matter,  but  we  re- 
gard this  as  BuflBcient  to  uphold  the  finding 
that  the  contract  was  madfc 

[3]  4.  The  defendants  urge  that  the  con- 
sideration was  insufficient  We  regard  It  as 
legally  capable  of  forming  the  basds  ot  a 
contract.  The  plaintiff  was  under  no  obliga- 
tion to  sign  the  instrument,  and  whatever 
the  actual  rights  of  ttie  Insured  may'  have 
been  as  against  the  company,  and  whether 
or  not  the  plaintiff  had  any  Intwest  what- 
ever In  the  policy  or  its  proceeds,  her  signa- 
ture enabled  him  to  realize  upon  it  without 
controversy  or  litigation,  and  an  agre^ent 
to  pay  for  tbe  aconamodation  was  not  ren- 
dered n(HienforceiU>le  by  the  want  of  a  valid 
consideration.  The  situation  In  t^  regard 
is  analogous  to  that  presented  where  an  act 
which  one  Is  under  a  legal  obllgatitm  to  per- 
form Is  made  a  snffldent  omslderation  for  an 
agreement  by  the  existence  of  a  controversy 
on  the  subject  Odrowskl  v.  Swift  &  Co., 
99  Kan.  163,  162  Pac.  268.  TbB  defendants 
question  the  existence  of  any  evtdmce  that 
a  claim  was  made  hy  tbe  insurance  company 
that  Joba  B.  Price  was  not  entitled  to  tbe 
money.  There  was  evidence  that  he  asserted 
that  the  policy  was  payable  to  him  when  he 
attained  the  age  of  80  years,  and  the  com- 
pany conceded  that  this  would  be^trae  when 
he  was  85;  that  the  |>oll(7  was  lost,  and  the 
company  bad  no  copy  of  it  or  other  evidence 
of  Its  omtents,  and  refused  to  pay  it  without 
the  execution  of  tbe  release.  We  think  this 
snffldently  shows  the  existence  of  a  dl^te 
as  to  the  rights  of  tbe  parties  under  the 
policy.  The  trial  court.  In  a  statement  of 
tbe  reasons  tm  the  decision,  referred  to  the 
reQulr^ent  of  the  company  as  calling  for  a 
release  by  the  heirs  of  tbe  Insured.  This  Is 
crltlcMsed  on  tbe  ground  that  tbe  require- 
ment was  tor  a  release  by  the  heirs  of  the 


person  named  as  braefldary.  Tte  Inaccnracy 
does  not  ai^>ear  to  be  important.  The  same 
persons  were  Indicated,  whichever  plirase 
was  used.  It  was  admitted  that  lotxn  R. 
Price  conceded  that  it  would  be  easier  to 
get  a  release  from  them  than  to  have  any 
further  controversy  about  It  The  exact 
OHitents  of  the  policy  are  not  established, 
and  the  actual  legal  rl^ts  of  the  parties  are 
therefore  uncertain. 

A  more  serious  attack  upon  tbe  ccmsldera- 
tion,  however,  concerns  Its  adequacy  to  sup- 
port an  action  In  the  nature  of  one  for  tbe 
spedflc  performance  of  the  contract  The 
defendants  Invoke  tbe  rule  that  tbe  grant- 
ing of  spedflc  performance  lies  to  a  consider- 
able extent  in  the  discretion  of  tbe  court, 
and  argue  that  it  would  be  inequitable  to 
allow  a  recovery  here,  because  thereby  tbe 
plaintiff  would  obtain  a  third  Interest  in  an 
estate  said  to  be  worth  |50,000,  in  considera- 
tion of  her  having  signed  a  relinguishmeDt 
to  a  daim  amounting  in  all  to  but  little  over 
$2,000,  In  Which  she  had  no  more  than  a  one- 
sixth  interest  if  she  had  any.  Stated  In  this 
way,  the  disproportion  between  what  the 
plaintiff  parted  with  and  what  she  seeks  to 
recover  in  return  for  it  seems  very  strik- 
ing. But  against  this  several  considerations 
are  to  be  noted.  Tbe  act  of  tbe  plaintiff  in 
signing  tbe  release  presumably  ^re  her 
grandfather  the  immediate  possession  of  the 
entire  amount,  wlilch  may  hare  been  a  mat- 
ter of  great  Importance  to  him.  And  what 
he  promised  her  in  return  was  not  to  give 
her  any  part  of  the  property  which  he  .then 
possessed,  but  to  see  that  at  his  death  she 
should  receive  one-ttiird  of  bis  then  estate, 
whidi  might  b4  of  equal  or  greater  value, 
but  which  also  might  be  very  much  less. 
Moreover,  the  share  promised  her  was  just 
what  the  law  would  have  given  her  had  be 
then  died  Intestate,  and  what  In  all  prob- 
ability she  would  some  time  recdve  unless  he 
should  see  fit  to  disinherit  her  or  diminish 
by  will  the  share  which  would  come  to  her, 
Jn  case  of  his  intestacy.  The  evidence  in- 
dicated that  there  had  previously  been  scHue- 
thing  of  an  estrangement  between  the  plain- 
tiff and  her  grandfather,  and  the  arrange- 
ment entered  into  between  them  had  some- 
thing of  the  aspect  of  a  reconciliation.  In 
view  of  the  circumstances'  and  the  relations 
of  the  parties,  we  do  not  think  It  can  be  said 
that  the  agreement  between  them  was  un- 
coDSdonable,  and  that  a  court  of  equity  on. 
that  account  should  refuse  to  enforce  it 

Nor  can  the  contract  be  regarded  as  an  un- 
just Infring^ent  on  tbe  rights  of  the  defend- 
ants. tJntU  tbe  death  of  John  B.  Price  they 
had  no  Interest  tn  the  property.  Anything 
they  should  collectively  receive  in  excess  of 
two-thirds  of  the  estate  would  be  in  virtue  of 
his  favoritism  towards  them.  There  was  no 
Inequity  towards  them  In  his  agreeing  that 
the  plaintiff  should  receive  the  part  of  the 
estate  which  would  come  to  her  l^  operatltm 
of  law  unless  he  should  prevent  It  by  afflrm- 
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atlve  Action,  howerer  budgnlflcant  may  Jiave 
been  tbe  peraonal  benefit  wUcb  be  received 
In  return  for  such  agreemeot 

In  the  Kansas  case  most  strongly  relied 
upon  as  anthorlty  for  refusing  the  enforce- 
ment of  this  contract  It  Is  said: 

"WUla  inadeqnacj  ot  price  is  not  suffident 
of  itsdf  to  avoid  a  decree  for  performance,  it 
fs  a  circumstBDce  whicb  wUl  be  taken  into  con- 
sideration with  all  the  facts  in  determlnioE 
whether  a  court  of  eqaity  is  called  npoa  to  af- 
ford relief.  *  *  *  The  doctrine  is  well  estab- 
liifaed  tliat  before  a  court  of  equity  will  enforce 
performance  of  a  contract  of  this  kind  it  muat 
appear  to  have  been  fairly  entered  into  without 
any  sort  of  advantage  or  imposition— must,  in 
other  words,  appeal  to  the  conscience  of  the 
court  and  compel  its  discretion."  Shoop  v. 
Bumside,  78  Kan.  871,  876,  877,  98  Pac.  202, 
204. 

We  do  not  discover  anytUng  in  tbe  fiicts 
of  the  present  case  that  sui^ests  orerreach- 
Ing  or  Imposition.  a%e  proposition  on  which 
the  contract  was  based  according  to  the  evi- 
dence came  from  the  plalntlfC's  grandfather, 
and  was  urged  upon  het  somewhat  strongly. 
She  appears  to  have  been  entirely  Ignorant 
as  to  what  rights  she  might  have  In  the  pol- 
icy, and  so  fftr  as  the  record  shows  may  have 
been  equally  Ignorant  as  to  what  the  value 
of  her  grandfather's  estate  might  be.  She 
had  no  previous  connection  with  the  matter, 
and  was  under  no  obllgatltm  with  respect  to 
It.  In  these  reiq>ect8  the  situation  Is  obvlons- 
ly  very  different  from  that  presented  In  Kel- 
ley  V.  CapUce,  23  Kan.  474.  88  Am.  Rep.  179, 
and  GapUce  t.  i^elley,  27  Kan.  359,  where  one 
who  has  sold  an  insurance  policy  was  denied 
the  benefit  of  an  nnconsdooable  bai^ln 
she  had  driven  hy  refusing  to  sign  a  release 
necessary  to  the  effectiveness  of  the  sale,  un- 
til she  bad  be«i  promised  a  large  part  of  the 
proceeds  of  tbe  policy  for  so  doing;  We  ap- 
prove tbe  ruling  of  the  trial  court  allowing 
the  enforcement  of  the  plaintiff's  contract 

[4]  4.  Several  of  tbe  defendants  offered 
to  testify  that  John  R.  Price  had  made  state- 
ments tp  him  to  the  effect  that  he  had  given 
the  plaintiff's  father  so  much  financial  aid 
that  he  felt  under  no  obligation  to  provide  for 
her  In  his  will.  l]he  <rfler  was  rejected  by  rea- 
son of  the  statute  relating  to  testimony  con- 
cerning transactions  with  persons  since  de- 
ceased. Gen.  Stat  1915,  S  7222.  Oomplalnt 
is  made  of  the  mliog  on  the  ground  that  the 
plaintiff  by  Introducing  portions  of  deposi- 
tions of  the  witnesses  had  waived  tbe  objec- 
tion. We  do  not  discover  that  the  evidence 
Introduced  by  tbe  plaintiff  bore  upon  the 
transactions  covered  by  the  rejected  testi- 
mony. In  a  subsequent  brief  it  Is  suggested 
that  the  evidence  of  one  of  the  witnesses 
covered  statements  made  to  another  person, 
and  should  have  been  admitted  on  this  j 
ground.  Ttiat  feature  of  the  matter  does  not 
ai^pear  to  have  been  presented  to  the  trial 
court  and  therefore  Is  not  available  here. 
It  Is  contended  that  as  to  one  of  the  witness- 
es the  statutory  rule  did  not  apply,  because, 
although  made  a  defendant,  his  only  interest 


in  the  matter  arose  from:  hia  being  the  hu»- 
band  of  one  of  tbe  devisees.  That  In  Itself,  Is 
not  a  disqualification.  Cadwalader  v.  Pyle,  95 
Kan.  837.  148  Paa  665.  However,  the  court 
stated  that  the  testimony  would  be  admitted 
if  the  witness  would  disclaim  Interest,  and 
he  declined  to  do  so,  saying  that  the  offer 
was  made  In  behalf  at  the  other  defendants, 
not  of  himself.  Assuming  that  tbe  evidence 
should  have  been  received,  we  do  not  think 
it  of  sufficient -importance  to  justify  a  re- 
versal. The  affidavit  of  tbe  witness  which 
was  presented  at  the  new  trial  contained  a 
statement  that  John  R.  Price  had  promised 
his  daughters  to  leave  all  his  property  to 
them,  in  consideration  of  services  they  bad 
rendered  in  caring  for  him.  It  Is  contended 
that  this  should  have  been  received  as  show- 
ing a  contractual  right  io  the  property. 
That  was  not  an  Issue  In  the  case,  not  having 
been  pleaded.  The  daughters  of  the  testator 
after  his  death  obtained  a  decree  to  certain 
real  estate,  on  the  ground  that  he  had  prom- 
ised it  to  them,  but  tbe  claim  that  they  had 
been  promised  the  entire  property  was  not 
made  in  the  answer.  The  affidavit  also  set 
out  that  John  R.  Price  had  complained  of  111 
treatment  by  the  plaintiff  and  her  mother, 
and  stated  that  he  bad  lost  money  through 
her  father,  and  for  this  reason,  and  because 
her  mother  had  plenty  of  money  and  would 
naturally  provide  for  her,  he  was  going  to 
leave  what  little  he  had  left  to  his  two 
daughters  and  the  children  of  one  of  them. 
This  may  have  had  some  bearing  on  the  at- 
titude of  her  grandfather  toward  the  plain- 
tiff. But  the  fact  that  he  had  said  that  he 
bad  lost  money  through  her  father  was 
brought  out  by  other  witnesses,  and  his  will 
recited  that  on  account  of  what  he  had  done 
for  her  theretofore  he  did  not  consider  Chat 
she  had  any  further  claim  upon  his  bounty. 
In  view  of  this,  the  rejected  evidence  does 
not  appear  sufficiently  vital  to  require  the 
setting  aside  of  the  Judgment 

The  Judgment  Is  afl3rmed.  All  the  Justices 
c<mcorrlng. 

On  Petition  for  Rehearing. 

In  this  ctute  It  was  decided  that  an  agree- 
ment by  the  plalntlfTs  grandfather,  based 
upon  a  v^uable  con^deratlon,  that  she 
should  receive  at  his  death  tbe  share  of  his 
estate  which  she  would  inherit  should  he  die 
intestate,  is  not  brought  witiiln  tbe  statute 
of  frauds  by  the  circumstance  that  he  died 
owning  real  property.  In  a  petition  for  a 
rehearing  various  ipatters  are  urged  which 
we  regard  as  warranting  further  discussion. 

CS]  1.  Counsel  for  the  petitioners  contend 
that  this  court  has  erred  in  its  ctmstructlon 
of  the  provision  of  the  statute  of  frauds 
which  forbids  the  enforcement,  without  a 
writing  signed  by  the  party  to  l>e  charged, 
of  "any  contract  for  tbe  sale  of  lands,  tene- 
ments, or  hereditaments,  or  any  Interest  In 
or  concerning  them."  Qen.  Stat  1915,  S 
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Theli  contentlwi  Is  that  tliis  should  be  In- 
terpreted as  tbough  It  read: 

"No  action  shall  be  brought  whereby  to  charge 
a  party  opon  any  contract  for  the  safe  of  lantb, 
tenements,  or  hereditaments,  upon  any  contract 
for  any  interest  in  lands,  tenements  or  heredita- 
nents  or  upon  any  contract  concerning  lands, 
tcnementa  or  hereditaments." 

We  do  not  accept  this  view,  although  lan- 
guage is  used  In  Becker  v.  Mason,  30  Kan. 
697,  2  Pac.  850,  tending  to  support  It.  The 
statute  does  not  apply  to  all  "contracts  which 
In  any  way  concern  real  estate.  For  Instance, 
It  does  not  apply  to  certain  boundary  agree- 
ments, although  th^  concern  lands.  Steln- 
hilber  t.  Holmes,  68  Kan.  607,  75  Pac.  1019. 
It  does  not  apply  to  contracts  employing  an 
agent  to  buy  or  sell  realty.  29  A.  &  E.  Encyc 
of  Law,  892.  The  distinction  Is  discussed  In 
Rose  V.  Hayden,  35  Kan.  106,  10  Pac.  554, 
57  Am.  /Rep.  145,  and  the  rule  announced  In 
that  case  is  applied  In  Robinson  t.  gmalley, 
171  Pac  1165,  decided  by  this  court  at  the 
present  session.  However,  this  question  is  not 
controlling  here.  The  word  "sale"  la  doubt- 
less broad  enough  to  cover  any  agreement 
by  which  the  passing  of  any  interest  in  real 
estate  la  to  be  accomplished.  A  promise  to 
devise  a  specific  tract  of  land  is  within  the 
statute.  This  case  was  decided  upon  the 
theory  that  the  contract  Involved  did  not  nec- 
essarily concern  real  estate;  tliat  at  the  time 
it  was  made  it  was  posaible  that  It  might 
be  fully  carried  out  without  the  passing  of 
title  to  any  realty  whatever.  Our  judgment 
mis  and  is  that  that  view  Is  In  accordance 
with  reason,  and  not  out  of  harmony  with 
the  effect  generally  given  to  the  statute  of 
frauds,  although  expresrtons  and  decisions  to 
the  contrary  may  be  found.  In  Renz  v.  Dru- 
r7i  57  Kiin.  84,  45  Paa  71,  the  enforcement 
of  a  contract  to  make  a  foster  child  an  heir 
was  dedicd  upon  the  ground  that  It  was  with- 
in the  statute,  but  the  point  that  the  acquisi- 
tion of  no  spedflc  property  was  Involved  was 
not  touched  upon  in  the  bciets  or  opinion, 
the  court  merely  following  Baldwin  v.  Squler, 
31  Kaa  283, 1  Pac  691,  where  the  agreement 
was  to  devtee  a  specific  tract  of  land. 

it]  %  In  the  original  opinion  one  reason 
given  for  not  reversing  the  judgment  on  ac- 
count of  the  exclusion  of  certain  evidence 
was  that  It  was  not  within  the  pleadings. 
It  Is  now  suggested  that  In  ejectment  any  de- 
fense may  be  made  under  a  general  denial. 
The  action  was  not  ejectment.  CJomment  Is 
made  upon  the  statement  In  the  opinion  that 
"the  action  is  for  the  recovery  of  a  third  of 
the  specific  property."  This  was  not  Intend- 
ed to  mean  that  the  action  was  a  possessory 
one — for  the  recovery  of  the  possession  of 
specific  property,  and  we  do  not  regard  It  as 
fairly  open  to  that  interpretation.  More- 
over, even  In  ejectment,  where  a  defendant 
elects  to  set  out  specifically  the  facts  on 
which  he  relies,  his  pleading  is  governed  by 
the  same  rules  as  in  other  actions.  Wicks 
V.  Smith,  18  Kan.  508.   Another  reason  why 


a  reversal  should  not  be  ordered  by  reason 
of  the  rejection  of  evidence  of  a  claim  by 
the  defendants  based  upon  a  contract  with 
the  grandfather  Is  that  the  questions  asked 
of  the  witness  did  not  suggest  any  Inquiry 
Into  that  subject,  and  during  the  trial  no  of- 
fer of  proof  appears  to  have  been  made  relat* 
Ing  thereto.  Time  was  taken  to  put  In  writ- 
ing what  was  intended  to  be  proved  by  the 
witness,  but  neither  the  abstract  nor  the 
transcript  shows  that  any  such  statement 
was  presented  to  the  court  until  the  motion 
for  a  new  trial  was  heard.  The  rule  requir- 
ing the  presentation  of  exduded  evidence  at 
'  the  hearing  of  that  motion  does  not  excuse 
'  the  offer  of  proof  at  the  trial  Jones  v.  City 
of  Kingman,  101  Kan.  625,  168  Pac  1099. 
We  should  be  reluctant  to  allow  the  final 
disposition  of  the  case  to  turn  upon  any 
technical  rule  of  practice,  but  we  are  Im. 
pressed  with  the  belief  that  the  evidence  In 
question  was  not  vital.  As  mentioned  in  the 
original  opinion,  the  court  ottered  to  permit 
the  witness  to  testify  If  he  would  disclaim 
Interest  But,  while  it  was  stated  that  he 
had  no  interest  and  claimed  none,  no  dis- 
claimer was  made.  This  course  does  not  In- 
dicate that  the  defendants  themselves  attach- 
ed great  Importance  to  the  testimony. 

[7]  3.  The  defendants  assert  that  upon  the 
theory  adopted  by  the  court  the  plaintiff's 
remedy  lay  in  an  action  for  damages  for 
breach  of  the  contract  Ibere  Is  a  well-rec- 
ogntsed  power  in  a  court  <tf  equity  to  &n 
relief  In  sudi  cases.  Ibe  equitable  proceed- 
ing is  sometlmefl  epokra  of  as  me  for  spedflc 
performance,  bat,  where  verbal  accuracy  la 
aimed  at.  It  Is  described  as  one  for  rell^ 
analogous  to  spe<dfle  perfOTmance^  **by  fasten- 
ing a  trust  tax  ^»  prc^twty,  in  the  bands  <tf 
heirs"  and  others.  86  Oyc  735,  786.  The 
def aidants  Insist  that  regarded  in  this  light, 
the  action  most  fall  because  the  plalntlfl  Is 
compelled  to  rely  upon  an  express  trust  in 
real  estate  created  without  a  writing,  whidi 
is  rendered  void  by  the  statute  (Gen.  StiU. 
1916.  111674),  and  a  case  is  dted  whldh 
seems  to  adopt  that  view.  Dicken  t.  Mc* 
Kinley,  163  lU.  318.  45  N.  EL  134.  54  Am.  St 
Rep.  471.  It  Is  our  judgment  however,  that 
the  trust  relied  upon  by  the  plaintiff  arises 
by  Implication  of  law.  No  Interest  In  the 
property  then  Owned  by  the  plaintUTs  grand- 
father was  created  by  their  agreement  end 
no  tru6t  then  arose  with  respect  to  any  of 
that  property.  He  might  have  given  away  or 
lost  all  the  pro[>erty  he  then  had  without  a 
violation  of  his  contract  But  when  be  died 
leaving  a  will  giving  to  othws  everythli^  he 
owned  at  the  time  of  bis  death,  equity  was 
empowered  to  impress  a  trust  upon  It  for 
her  benefit  as  &  means  of  giving  her  reUef 
to  which  she  is  entitled  in  good  conscience — 
a  trust  which  we  regard  as  resulting  by 
implication  of  law  from  the  conduct  of  the 
testator  and  the  relation  of  the  othw  dalm* 
ants  to  the  property. 
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"Express  trusts  are  those  which  are  created 
by  the  direct  aod  positive  acta  of  the  parties, 
hjf  some  writing,  or  deed,  or  will,  or  by  words 
either  expressly  or  impliedly  evincine  an  inteu* 
tioD  to  create  a  trust.*' 

"Implied  trusts  are  those  wbidi,  without  be 
big  expressed,  are  dedudble  fnun  the  nature 
of  the  transaction  as  matters  of  Intent,  or  which 
are  superinduced  upon  the  transaction  by  opera- 
tion of  law  as  matters  of  ecfuity,  independently 
of  the  particular  intention  of  the  parties.  Ex- 

Eress  and  implied  tmsta  ther^ore  differ  chiefly 
1  that  express  trusts  are  created  by  the  acts 
of  the  parties,  while  implied  trusts  are  raised 
by  operation  of  law,  either  to  carry  out  a  pre- 
sumed intention  of  the  parties  or  to  satisfy  the 
demands  of  justice  or  protect  against  fraud." 
89  Cyc.  24,  Si. 

[8]  4.  A  final  contention  of  the  appellants 
Is  that  a  contract  of  the  plaintiff  wltb  tier 
grandfather  that  she  was  to  receive  a  third 
of  the  property  he  owned  at  his  death,  would 
be  testamentary  In  character  and  unenforcea- 
ble, because  not  executed  in  accordance  with 
the  statute  in  relation  to  wills.  In  support 
of  this  are  cited  Haxleton  r.  Reed,  46  Kan. 
73,  26  Pac.  450.  26  Am.  St  Rep.  86,  'and 
otber  like  cases,  holding  that  an  instrument 
undertaking  to  become  effective  as  a  convey- 
ance of  title  at  the  death  of  the  grantor  is 
testamentary,  and  not  contractual,  and  there- 
fore is  revocable.  We  do  not  regard  that 
principle  aa  applicable  hera  If  a  will  were 
formally  executed  devising  property  In  ac* 
cordance  with  a  otmtract  between  the  testator 
and  the  devUe^  the  will  would  he  revocable 
a«  a  will,  but  the  contractnal  r^ts  of  the 
b^iefldary  would  not  therein  be  abrogated. 
Here  there  was  no  attemiit  to  vest  title  to 
Bpedflc  property  In  the  pbtintur  at  the  time 
of  her  grandfather's  death,  but  an  undertak- 
ing on  hUt  part  so  to  adjust  his  affairs  that 
she  sbonld  recdve  a  third  ot  his  estate, 
fnie  title  which  It  was  contemplated  the 
plaintiff  should  receive  was  not  to  be  created 
directly  by  the  omtract,  but  by  her  grand- 
ftither's  will,  or  by  the  statute  of  descents 
and  distributions  in  case  <^  his  Intestacy. 
The  contract  In  this  aspect  does  not  appear 
to  be  snbstaDtially  different  from  others  by 
which  the  oUlger  undertakes  tha£  provision 
shall  be  made  at  his  death  for  the  obligee. 
Such  agreements  are  not  required  to  be  eze- 
cnted  as  win&  \^nne  v.  Wlnne,  166  N.  Y. 
263,  59  N.  E.  832,  82  Am.  St  Rep.  647;  In  re 
Mcintosh's  Estate,  1S9  N.  W.  (Iowa)  223; 
White  V.  Winchester,  124  Md.  518,  92  AU. 
lOCT,  Ann.  Gas.  19160,  1156. 

The  petition  for  a  rehearing  Is  draled. 
All  the  Justices  concurring: 

(88  Or.  828)  ' 

PALMER  V.  WILLAMETTE  VALLEY 
BOtTTHERN  RT.  CX>. 

(Snpreme  Court  of  Oregon.   April  9,  1918.) 

1.  Cabrtbrs  €=»247(2)  —  PABraNGEB8  — "In- 
tending Passbnoeb." 
A  person  places  himself  in  the  poritioD  of 
an  intending  passenger  when  he  goes  upon  the 


carrier's  premises  with  the  bona  fide  intention 
of  becoming  a  passenger,  and  awaits  the  train 
at  a  proper  place,  in  a  proper  manner,  witbin 
a  reasonable  time  before  me  arrival  of  sucb 

train. 

2.  CaBBIEBS  «=>2K^— PASSENQEBa— DUTIKS. 

Among  the  duties  owIdk  from  the  carrier  to 
Intending  passengers  is  the  duty  to  stop  all 
trains,  schedated  to  stop,  at  designated  places. 

3.  Oabmbbb  4=»266— Passenobbs— ENTEBina 
Tbain. 

Where  a  carrier  has  stopped  its  train  at 
a  regular  station,  it  is  Incumbent  upon  it  to 
keep  the  cars  standing  for  such  time  as  was  rea- 
sonably necessary  to  enable  intending  passen- 
gers,  acting  with  reasonable  diligence,  to  board 
the  train,  but  the  carrier  need  not  wut  for. any 
belated  person. 

4.  Cabbibbs  «s»266— PjLaBEiiaKBS— Eittbbiho 

Teain. 

While  waiting  at  the  depot  a  standing  train 
serves  as  an  invitation  to  all  intending  passen- 
gers to  board  it,  and  the  invitation  carries  with 
jt  an  assurance  that  tbe  passenger  ma;^  board 
the  train  in  safety,  but  starting  the  train  ordi- 
nari^  operates  as  a  wldidrawal  of  the  invita- 
tion. 

5.  GABBiEBa  «=»247(1)  —  Pabbbnoeb&~Lkat- 
ma  Gbottnds. 

It  is  not  the  rule  that  once  a  passenger  al- 
ways a  passenger,  but  a  passenger  who  leaves 
tbe  carrier's  grounds,  even  temporarily,  loses 
his  status  as  such. 

6.  Cabbxebs  «s»247(1)— PASSnfOEBS—LUT- 
2NG  GBounns. 

Where  an  intending  passenger,  having  reach- 
ed the  station,  left  it  to  talk  to  a  person  on  a 
county  road  near  by,  his  status  as  an  intending 
pusenger  was  at  least  suspended. 

7.  Cabbiebs  4=:»265~STOPPnTO  TBAins— TTn- 
nsuAx  Stops. 

The  mere  fact  that  the  carrier  had  occasion- 
ally stopped  its  train  at  a  road  crossing  135 
feet  from  the  r«ular  station  did  not  make  such 
crossing  a  stopping  pUoa. 

8.  Oabbiebb  ^266— lUoxmNO  Passbrqbbs 

—Places, 

A  carrier  is  not  bound  to  receive  passengers 
otherwise  than  at  places  provided  for  that  pur- 
pose. 

9.  Cabbiebs  ^9247(3)— "PA88ENOBBa"—Sia- 
NAZJHO  Gab' TO  Stop. 

The  mere  act  of  an  faiteadlng  passenger  in 
signaling  the  motorman  on  an  electric  train  at 
a  road  crossing  135  feet  from  the  regular  stop 
did  not  make  him  a  passengN. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  end  Second  Series,  Passen- 
ger.] 

l(k  Cabbiebs  «5>247(3)— "Passbnobbs"— Sio- 
NALiNo  Cab  to  Stop. 
Where  plaintiff,  intending  to  board  a  train, 
went  to  the  station,  and,  when  the  train  came  in, 
deidring  to  speak  to  some  one  100  feet  away,  ask- 
ed the  condnctor  to  wait  a  minute,  which  the 
conductor  conditionally  agreed  to  do,  and  tbe 
train  started,  and  ptaintifE  signaled  the  motor- 
man,  the  mere  fact  that  the  motorman  nodded 
his  head  did  not  make  plaintiff  a  passenger,  so 
aa  to  warrant  recovenr  for  injuries  In  attempt- 
ing to  board  the  movmg  cars. 

Department  1.  Appeal  from  Circuit  Court, 
Clackamas  County;  J.  U.  Campbell,  Judge. 

Action  by  Lionel  C  Palmer,  a  minor,  by 
Charles  palmer,  as  guardian  ad  litem, 
against  the  Willamette  Valley  Southern  Rail- 
way Company.  Judgment  of  nonsuit,  and 
plaintiff  appeals.  Affirmed. 


V^Kor  other  cases  see  sams  topic  and  KEY-NUHBEB  In  all  Key-Numbered  DlgcsU  and  Inoaxes 
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Acting  tbrongh  his  piardlan  ad  litem, 
Lionel  C  P&lmer,  a  minor  about  16  years  of 
age,  sued  the  defendant  for  damages  result- 
ing from  a  serious  injury  received  by  blm 
on  July  11,  1916,  while  attempting  to  board 
a  moving  train.  The  plalntUC  was  non- 
bulted,  and  tben  appealed. 

The  Willamette  Valley  Southern  Railway 
Company  owns  and  operates  an  electric  rail- 
way line  between  Oregon  City  and  Mt. 
Angel.  The  line  runs  through  the  town  of 
Molalla,  where  a  depoH  is  maintained,  and 
continues  in  a  southwesterly  direction  to  and 
past  a  station  called  Ogle,  located  about  2^ 
miles  from  Molalla.  The  plaintiff  lived  with 
hla  parents  near  Ogle,  but  he  attended  high 
school  in  Molalla,  and  when  school  closed  he 
worked  in  a  garage  conducted  by  O.  E.  Cole 
in  Molalla.  He  goieraUy  traveled  on  the 
electric  train  when  going  from  his  home  to 
M<rfalla  or  when  returning  to  his  liome  after 
sfdiool  was  out  or  at  the  end  of  bis  day's 
work.  He  bad  boarded  the  train  "half  a 
aotea  times  or  mortf'  at  Ogle  wblle  the 
train  was  In  motion,  and  be  had  ali^ted 
firom  the  train  "many  times  withtnit  It  stop- 
ping." On  these  occasions,  when  he  boarded 
or  all^ted  from  a  moving  car,  the  train  was 
going  between  2  and  4  miles  an  hour.  He 
"felt  it  was  all  ri^t  to  get  on  the  cars  when 
th^  were  moving  •  •  «  when  the  oon- 
ductfMT  told  me  it  was  all  rigtV  However, 
the  plaintiff  liad  boarded  the  train  while  in 
moUon  "race  or  twice"  before  the  conductor 
told  him  "it  was  all  right"  On  one  occasion 
when  the  train  was  approaching  Ogle  the 
conductor  asked  the  plaintiff  whether  be 
could  "get  off  vritbout  st^^ping."  The  plain- 
tiff answered,  "I  guess  so;"  and  the  conduc- 
tor said,  "All  right  then;"  and  so  the  plain- 
tiff "stepped  off."  However,  before  the  plain- 
tiff stepped  off  the  conductor  said:  "When 
you  step  off  be  sure  to  step  with  the  train. 
It  is  safe  to  step  off  the  train  if  you  step 
the  way  the  train  is  going,  but  if  you  step 
away  from  It,  and  step  out,  you  are  more 
apt  to  get  hurt.  Step  with  It  and  it  Is  all 
right"  The  plaintiff  stated  that  he  thought 
on  the  different  occasions  when  he  boarded 
or  alighted  from  the  train  while  In  motion 
"it  was  going  between  2  and  4  miles  an 
hour";  and  he  also  testified  that  on  each  of 
such  occasions  the  train  was  in  charge  of 
the  same  motorman  who  had  charge  of  it 
on  July  lltb,  and  that,  although  he  never 
knew  the  name  of  the  motorman,  he  "was 
acquainted  with  him  by  sight"  The  motor- 
man  bad  seen  the  plaintiff  going  to  and  from 
school,  when  he  walked,  and  the  motorman 
"always  waved  his  band  when  he  passed." 

The  railway  track  proceeds  In  a  southerly* 
direction  past  the  depot  in  Molalla,  and 
crosses  a  county  road  which  runs  east  and 
west.  As  It  leaves  the  depot,  the  trade  de- 
scribes a  slUcbt  curve,  and  does  not  again 
strai^ten  out  into  a  tangent  until  after 
crossing  the  county  road.  The  travel  along 


the  county  road  follows  the  center  line,  and 
a  sidewalk  about  5  feet  In  width  is  laid  along 
the  north  line  of  the  right  of  way  of  the 
highway.  The  sidewalk  crosses  a  dltc^  or 
trench  which  adjoins  and  parallels  the  track 
for  a  distance  of  probably  20  or  30  feet  It 
Is  135  feet  from  the  depot  to  the  sidewalk, 
and  20  feet  tzom  'the  sidewalk  to  the  center 
of  the  highway.  Edwin  Woodwarth  testi- 
fied that  on  one  occasion  a  south-bound  train 
stopped  at  the  road  crossing  to  permit  him 
and  a  companion  to  board  the  traltu  The 
plaintiCTB  father  said  that  he  Iiad  seen  the 
train  stop  two  different  times  "for  people  to 
get  off  and  on."  The  plaintiff  testified  that 
he  had  seen  the  train  stop  at  the  crossing 
"not  less  than  three  times"  and  take  on  pas- 
sengers. 

A  few  minutes  after  S  p.  m.  on  June  11» 
1016,  the  pUintiff  went  to  the  depot  at  Molal- 
la with  the  Intention  of  riding  as  a  passenger 
on  the  train  to  Ogl&  The  south-bound  train 
was  about  half  an  honr  latei  The  plaintiff 
did  not  pnridiase  a  tlAet  because  then  was 
no  agent  at  the  depot,  tut  he  had  money  with 
which  to  pay  his  Are  He  had  been  In 
diarge  of  the  garage  that  day  dnrlngt  the 
absence  of  dole,  his  employer,  and  had  tak«i 
in  about  910.  Tbe  plaintiff  wanted  to  d^ver 
this  maaey  to  his  anploya*,  and  after  arrir- 
Ing  at  the  depot  the  plaintiff  wait  to  the 
county  road  and  watched  for  Cole.  He  saw 
Cole  coming  in  an  auttHnoblle  al<mg  the  road 
from  the  west  toward  the  railroad  crossing, 
and  upon  looking  north  "down  the  track" 
saw  the  train  approaching  the  depot.  The 
plaintiff  testified  that  Cole  and  the  train— 

"were  both  coming  at  the  same  rate  of  speed 
and  about  the  same  distance  from  the  stadon, 
and  so  I  waved  to  him.  I  waited  until  be  sot 
close,  and  sigDaled  to  blm  to  stop.  •  *  *  He 
jnst  came  over  the  track  when  tbe  car  came, 
and  I  went  back  and  tbe  car  was  just  coming  in. 
Tlie  brakonan  bad  not  stepped  down  yet,  bot 
when  the  car  stopped  he  stepped  down,  and  I 
went  up  to  him  ana  tapped  him  on  the  shoulder, 
and  *  *  *  he  looked  around,  and  I  said, 
'Will  yon  wait  for  me  Just  a  minute?*  *T»,*  he 
said.  'If  yon  don't  make  your  minute  too  long.' 
So  I  went  back  to  tbe  county  road  •  •  • 
ran  there.  I  bad  the  money  in  my  hand,  and 
banded  It  to  Mr.  Cole,  and  told  tdm  X  would 
keep  ten  cents  to  pay  my  way,  and  then  I  whirl- 
ed, and  •  •  *  irhen  I  turned  and  started 
back  they  (the  ears)  were  moving  and  coming 
towards  me." 

When  he  turned  around  the  train  was 
"over  half  way"  to  tbe  sidewalk,  and  be 
stated  that  he  "went  fast"  back  to  the  side- 
walk, waved  bis  hand  at  tbe  motorman  as  a 
signal  that  be  intended  to  board,  and  when 
he  reached  tbe  sidewalk  he  saw  that  the 
front  of  tbe  train  was  "eight,  tm,  or  proba- 
bly fifteen  feet"  from  him,  and  so  he  stopped 
on  the  sidewalk.  Referring  to  the  motorman, 
the  plaintiff  testified:  "I  saw  him  whoi  he 
came  np  <dose  by  me.  He  nodded  at  me  as 
though  he  knew  me."  When  the  plaintiff 
stopped  on  the  sidewalk  the  train  was  "go- 
ing threes  four,  or  probably  five  miles  an 
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hour  at  the  fastest"  The  plaintUf  had  a 
small  dinner  pail  on  one  arm,  and  when  the 
rear  of  the  first  car  came  to  htm  the  plaln- 
*  tiff  "took  hold  of  the  upright  handles"  on 
each  side  of  the  door,  and  Just  as  he  "took 
hold"  the  train  gave  "an  awful  Jerk,  twice  as 
hard  aa  It  had  ever  Jerked  before,"  break- 
ing his  hold  and  throwing  him  between  the 
cars.  He  explained  that  he  did  not  get  his 
feet  on  the  steps  when  he  "took  bold, 
*  *  *  because  It  was  going  tester  than  I 
expected  It  to  be  golnft  and  It  threw  me  un< 
der."  Referring  to  the  speed  of  the  train* 
the  plaintiff  aald  as  the  front  end  of  the  first 
car  passed  blm  the  train  was  "going  the 
same  rate  as  it  was  onning"  when  be  stopped 
aa  the  sidewalk;  fbat  be  did  not  detect  any 
"slowing  up  (tf  the  speed"  when  the  front 
end  of  the  first  car  passed  him;  and  that  It 
did  not  appear  to  be  gaining  In  Qteed  until, 
as  he  expressed  It,  "Just  as  sow  as  X  took 
bold  it  took  a  Jerk  and  I  knew  It  was  gain- 
ing speed."  When  speaking  of  the  speed  at 
which  Uie  train  was  usnally  run  from  the 
depot  to  the  county  road,  two  witness^  said 
it  was  "comparatlTely  slow,"  another  wit- 
ness described  it  as  "rather  tiow,**  and  the 
plaintiff  estimated  it  at  "four  or  fire  miles 
per  hour."  The  plaintlfl  says  that  when  the 
front  end  of  the  first  car  passed  him  the 
train  was  going  at  the  rate  of  4  or  S  miles 
per  hour;  he  alleges  in  his  complaint  that  at 
and  Immediately  prior  to  the  time  he  at- 
tempted to  board  the  train  the  speed  of  the 
train  was  suddenly  Increased,  "bo  that  said 
cars  were  mo^ng  at  a  dangerous  rate  of 
speed,  of  8  or  10  miles  per  hour" ;  and  he  tes- 
tified that  at  the  time  he  attempted  to  board 
the  car  it  was  "then  running  from  8  to  10 
miles  per  hour,"  although  he  thought  when  he 
"took  hold"  that  the  train  was  going  at  the 
same  rate  of  speed  as  it  was  when  the  "front 
end  passed  him." 

Leroy  Lomaz,  of  Portland,  for  appellant 
O.  D.  Eby,  of  Oregon  City,  Frank  J.  Loner- 
gan.  of  Portland,  on  the  brief)*  tar  respond- 
ent 

HARRIS,  J.  (after  stating  the  facts  as 
above).  The  plaintiff  must  necessarily  fall 
unless  the  d^endant  violated  some  duty  ow- 
ing to  him  and  thus  caused  the  injury.  The 
idalntifl  Insists  Uiat  be  occupied  the  i>ositlon 
of  a  paasenger,  and  tliat  it  was  a  question 
for  the  Jury  to  detenxdne  whether  his  at- 
tempt to  board  the  train  was  an  act  of  negli- 
gence causing  or  contributing  to  the  injury. 
Ttte  defendant  contends  th^  the  plaintiff 
was  properly  nonsuited  because  (1)  he  did 
not  possess  the  rights  of  a  passenger  wbeax 
be  attempted  to  board  the  train;  and  (2) 
even  though  be  he  treated  as  a  passenger, 
nevertheless  his  attempt  to  board  a  moving 
train  was  n^gence  per  se. 

[1-S]  Stating  the  rule  in  general  terms,  it 
may  be  said  that  a  perscm  places  himself  In 
'  the  position  of  an  Intending  passenger  when 
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he  enters  upon  a  carrlw's  premises  with  the 
bona  fide  intention  of  becoming  a  passenger, 
and  awaits  the  arrival  of  his  train  at  a  prop- 
er place,  in  a  proper  manner,  and  within  a 
reasonable  time,  before  the  arrival  of  such 
train.  Du  Bobo  v.  Atlantic  Coast  Line  R. 
R.  Co.,  81  S.  C.  271,  62  S.  E.  255;  Abbot  v. 
Railroad  Co.,  46  Or.  549,  661.  SO  Paa  1012. 
1  L.  B.  A  (N.  S.)  8S1,  U4  Am.  St  Rep.  886, 
7  Ann.  961;  10  a  J.  913.  It  may  be 
assumed,  therefore,  that  the  plaintiff  acqoir- 
ed  the  rights  of  an  intending  passenger  when 
he  went  to  the  depot  for  the  purpose  of  tak- 
ing the  train  to  O^e.  The  carrier  bad  pro- 
vided a  d^Mt  and  grounds  beside  the  trade  - 
where  lnt»ding  passengers  could  await  the 
arrival  of  trains  at  board  them  upon  their  ar- 
rival; and  so  l<Hig  as  the  plaintiff  was  at  or 
in  the  depot,  or  <m  Oie  grounds  whidi  the 
carrier  bad  provided  for  passengers,  he  was 
entitled  to  the  care  dne  to  intending  passen- 
gers. Among  the  duties  owing  from  the 
carrier  to  intoidlng  passengers  is  the  duty  to 
stop  all  trains,  sdieduled  to  stop,  at  de^gnat- 
ed  places,  and  therefore  it  became  the  duty 
of  defendant  to  stop  its  train  at  the  usual 
stopping  place  In  Molalla;  and  having  stop- 
ped Its  train  It  was  incumbent  upon  the  car- 
rier to  keep  the -cars  standing  for  such  time 
as.  was  reasonably  necessary  to  enable  in- 
tending passengers,  In  the  exercise  of  reasona- 
ble diligence  on  their  part  to  board  the 
train.  However,  after  having  waited  a  rea- 
sonable time  for  intending  passengers  to 
board  the  train,  a  carrier  Is  not,  as  a  general 
rule,  obliged  to  wait  longer  for  any  belated 
person.  Mitchell  v.  Augusta  &  A.  R.  Co.,  87 
S.  a  375,  69  S.  E.  664,  31  L.  R.  A.  (N.  S.)  442. 
The  plaintiff  does  not  claim  the  train  was 
not  stopped  sufficiently  long  to  enable  Intend- 
ii^  passengers  who  were  at  the  depot  to 
board  the  train,  and  consequently  it  must  be 
assumed  that  the  carrier  stopped  the  train 
at  the  depot  long  oiongh  to  permit  intending 
passengers,  in  the  exercise  of  reasonable  dili- 
gence, to  get  aboard. 

The  plaintiff  argues  that  the  carrier  agreed 
to  wait  for  him  "a  minute"  If  he  did  not 
make  the  minute  "too  long."  According  to 
the  testimony  (Mt  the  plaintiff,  he  could  have 
delivered  the  money  to  Cole  and  returned 
to  the  depot,  where  the  train  was  standing, 
within  18  or  20  seconds  from  the  time  he 
qx>ke  to  the  brakeman.  and  hence  it  will  be 
assumed  that,  the  cairier  did  not  wait  as 
kmg  as  the  teakeman  said  be  would  wait 
It  must  be  remembered  that  there  Is  no  evl- 
dcoice  to  show  that -the  braknnan  or  any 
member  of  the  crew  knew  wby  the  plaintiff 
wished  the  brakeman  to  wait,  or  what  be 
wlefaed  to  do,  or  where  he  wished  to  go,  or 
that  he  bad  gone  anywhere.  It  will  be  re- 
called, too,  that  the  track  lotves  the  depot  on 
a  curves  and  while  there  is  no  evidence 
to  show  the  degree  of  the  curve,  or  whether 
a  person  standing  on  the  d^t  platform  could 
have  seen  the  .  plaintiff  when  at  the  coimty 
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road,  It  does  aw)ear  from  the  evidence  that, 
although  the  plalntlif  was  on  the  same  side 
of  tbe  track  as  the  depot,  be  was  on  the 
enter,  and  not  on  the  Inner,  side  of  the 
curve. 

L4]  While  waiting  at  the  depot  a  standing 
train  serves  as  an  Invitation  to  all  Intending 
passengers  to  board  It,  and  the  Invitation 
carries  with  H  an  assurance  that  the  passen- 
ger may  board  the  train  in  safety.  Jones  r. 
New  York  Central  &  H.  R.  R.  R.  Co.,  150  N. 
T.  187.  60  N.  E.  856,  41  U  R.  A.  490.  Bat 
starting  the  train  ordinarily  operates  as  a 
withdrawal  of  the  invitation.  OTompkins  v. 
Portland  Ry.  L.  &  P.  Co.,  77  Or.  174,  179,  150 
Pae.  758;  Chaffee  T.  Old  Colony  R,  R.  Co., 
17  R.  I.  658,  24  A  tl.  141;  2  White  on  Per- 
sonal Injuries  on  Railroads,  f  783.  When 
therefore  defendant  started  its  train  from 
the  depot  It  withdrew  Its  invitation  to  board 
the  train.  There  Is  an  irreconcilable  conflict 
between  the  authorities  up<m  the  question  as 
to  whether  It  is  negligence  as  a  matter  of 
law  for  an  intending  passenger  to  board  a 
moving  train.  In  some  Jurisdictions  It  ts  held 
that  it  Is  negligence  per  se  to  attempt  to 
board  a  moving  train,  while  in  other  Jurisdic- 
tions It  is  a  question  for  tbe  Jury,  unless  tbe 
speed  was  so  great  as  to  make  the  attempt 
obviously  dangerous.  The  presence  or  ab- 
sence of  an  invitation  or  direction  given  by  a 
member  of  the  train  crew  to  the  intending 
passenger  to  board  a  moving  train,  and  the 
presence  or  absence  of  knowledge  or  consent 
upon  the  part  of  the  carrier,  are  frequently 
important,  and  sometimes  controlling,  fac- 
tors, and  ofttlmes  the  failure  of  tbe  train  to 
stop  a  reasonable  time  la  a  material  element 
5  R.  C.  L.  36;  Hunter  v.  Oooperstown  &  S. 
V.  R  Co.,  112  N.  T.  371, 19  N.  B.  820,  2  L.  it. 

A.  832,  8  Am.  St.  Rep.  752 ;  K.  &  G.  S.  U  By. 
Co.  V.  Dorough,  72  Tex.  106,  10  S.  W.  711; 
Distler  V.  Long  Island  B.  Co.,  151  N.  Y.  424. 
45  N.  E.  037,  35  L.  R.  A  762;  Hoylman  v. 
Kanawha  &  M.  R.  Co.,  65  W.  Va.  264,  64  S. 

B.  536.  22  U  R.  A.  (N.  S.)  741,  17  Ann.  Cas. 
1149;  Atcliifion,  T.  &  S.  F.  Ry.  Go.  T.  Hollo- 
way,  71  Ran.  1.  80  Pac.  SI,  114  Am.  St  Bep. 
4^;  Carr  t.  Eel  Elver  &  S.  R.  Co.,  98  Oil. 
366.  33  Pac  213,  21  U  B.  A.  354;  Browne  t. 
Raleigh  &  G.  B.  B.  Co.,  108  N.  C  34, 12  S.  B. 
958 ;  Gannon  r.  Chicago,  B.  I.  &  P.  By.  Co., 
141  Iowa,  37, 117  N.  W.  966.  23  I*  B.  A.  (N.  S.) 
1061.  However,  in  the  Instant  case  It  will 
not  be  necessary  to  determine  whethw  it 
would  liave  been  negligence  per  se  for  the 
plaintiff  to  have  attempted  to  board  a  moving 
train  when  In  front  of  tbe  depot  and  at  a 
place  provided  tor  inssengers. 

[1, 9]  Alttiongh  the  plaintiff  (became  an 
Intending  passenger  when  he  entered  upon 
the  depot  grounds  for  the  purpose  ct  taking 
tbe  train  to  Ogle,  yet  it  does  not  follow  that 
be  was  necessarily  entitled  to  the  rl^ts  of  a 
passenger  at  all  times  afterwards.  It  is  not 
the  rule  that  once  a  passenger  always  a  pas- 
senger. Dn  Hose  v.  Atlantic  Coast  Une  B. 
R.  Co.,  81  S.  G.  271. 62  S.  B.  266;  10  a  J.  612. 


The  plaintiff  went  upon  the  county  road, 
and  while  there  his  status  as  a  passenger  was 
at  least  susi)ended.  When  he  stood  upon  the 
sidewalk  he  was  not  in  a  place  provided  by 
the  carrier  for  the  use  of  intending  passen- 
gers, and  while  be  stood  there  he  was  not 
In  a  place  where  he  coold  daim  the  rights 
of  an  intending  passenger,  and  consequently 
tbe  carrier  was  not  under  any  obUgatloa 
to  stop  or  to  alow  the  train  at  the  <»<osaing; 
even  though  It  be  conceded  that  tbe  carrier 
violated  Its  contract  wbra  U  refused  to  wait 
"a  minute"  at  the  depot  If  the  rights  of  an 
intending  passenger,  whidi  were  acquired  by 
the  plaintiff  when  he  entered  uptm.  the  depot 
premises,  did  not  follow  him  when  be  left 
those  premises,  and  did  not  remain  with  him 
while  standing  upon  the  sidewalk,  then  he 
cannot  successfully  claim  the  rights  of  an 
intending  passenger,  unless  waving  his  arm 
to  the  motorman  and  the  nod  of  the  latttt 
reclothed  blm  with  those  rights. 

With  the  single  exceptioa  of  the  motorman. 
DO  member  of  the  train  crew  either  shw  the 
defendant  while  he  was  in  the  county  road 
or  on  tbe  sidewalk,  or  even  knew  that  he 
was  there,  and  hence  the  status  of  passenger 
was  not  again  resumed  unless  it  was  created 
by  the  act  of  the  plaintiff  and  the  motorman. 
Although  it  was  using  electric  power,  the  de- 
fendant was  operating  a  train  with  scheduled 
stops,  and  was  governed  by  the  rules  appU> 
cable  to  steam  trains.  10  C.  J.  915 ;  2  Shear- 
man &  Redfield  on  Neg.  (6tb  Bd.)  1441. 

[7-t]  Tbe  county  road  was  not  a  regular 
stopping  place  nor  even  a  flag  station.  It  is 
true  that  the  carrier  bad  stopped  the  train 
at  the  road  as  many  as  six  times  to  permit 
passengers  to  board  or  alight  from  the  train, 
but  those  acts  of  accommodation  did  not 
make  tbe  highway  a  stopping  place  when  a 
depot  was  maintained  135  feet  turn  the 
crossing.  A  carrier  is  not  bound  to  receive 
passengers  otherwise  than  at  places  provided 
for  that  purpose.  Haaae  v.  O.  R.  &  N.  Co., 
19  Or.  854,  361.  24  Pac.  2Sa  The  plaintiff 
could  not  by  the  mne  giving  of  a  signal, 
convert  the  county  road  into  a  passrager 
station.  The  act  of  signaling  to  the  motor- 
man  did  not  confer  the  rights  of  a  passenger 
upon  tbe  plaintiff.  The  plaintiff  admits  that 
the  train  did  not  slacken  its  speed,  and  that 
from  the  time  he  flrst  saw  It  when  he  turned 
around  in  the  road,  it  was  traveling  between 
8  and  5  miles  an  hour,  and  be  also  admits 
that  he  did  not  expect  the  train  to  stop. 

[10]  The  plaintiff  contends  that  he  became 
entitled  to  the  rights  of  a  passenger  when  the 
motjMinan  acknowledged  his  sfgnaL  Bnt 
there  I4  no  evidence  that  the  motorman  ac- 
knowledged bis  signal  or  In  any  way  indlcat 
ed  an  Intention  to  accept  the  i^aintifl  as  a 
passenger.  The  most  the  motorman  did  was 
to  indicate  that  be  knew  the  idaintifl,  Jost 
as  he  had  done  on  half  a  docm  prerloaa 
occasions  when  tiw  train  passed  the  plaintiff; 
for,  in  the  langos^e  of  the  plaintiff  hlms^ 
the  motorman  "nodded  at  me  as  though  h* 
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knew  me."  The  plaintiff  was  not  Invited  to 
board  the  train  at  the  croselng.  The  carrier 
did  not,  expressly  or  Impliedly,  contract  to 
receive  him  as  a  passenger  at  the  crossing. 
There  Is  no  evidence  to  show  that  any  mem- 
ber of  the  train  crew  saw  the  plaintiff  at- 
tempt to  board  the  train,  or  knew  that  he 
Intended  to  board  the  train,  or  by  word  or 
act  Indicated  an  Intention  to  accept  him  as  a 
I>asseng:er  at  the  county  road;  and  therefore 
the  defendant  is  not  liable  for  the  injury 
suffered  by  the  plaintiff.  Baltimore  Traction 
Co.  V.  State.  78  Md.  409,  28  AU.  397;  Garvey 
V.  Rhode  Island  Co.,  26  R.  I.  80,  58  Atl.  4E>6; 
Georgia  ft  P.  R.  Oo.  v.  Tapley,  144  Ga.  453, 
87  S.  B.  473.  L.  R.  A.  19160,  1020;  MltcheU 
T,  Augusta  ft  A.  R.  Co.,  87  S.  C.  375,  69  S.  a 
«64.  31  U  R.  A.  (N.  S.)  442;  10  C.  J.  617. 

The  Judgmmt  of  the  drcult  court  Is  oorrect 
and  It  Is  afQrmed. 

McBRIDE,  0.  J.,  and  BIBNSON  and  BUR- 
NSITT,  JJ..  concur. 

(88  Or.  416) 

In  re  DUNN'S  WH^ 

{Supreme  Court  of  Oregon.   April  18,  1918J 

Wiixs  4=»SS5— Contest— iNoouraTEKCT  and 
Undue  Inixuznob. 
Iq  a  proceeding  to  vacate  an  order  admit* 
tiBg  a  will  to  probate  on  the  gronnd  that  at 
the  time  of  execution  testatrix  was  mentally 
incompetent  and  unduly  inSuenced,  contestants 
have  the  burden  to  establish  by  a  preponderance 
of  the  evidence  that  testatrix  was  mentally  in- 
competent or  that  undue  influence  was  exercis- 
ed to  bring  about  execution  of  the  will. 

Department  1.  Appeal  from  Circuit  Court, 
Yamhill  County;  H.  H.  Belt,  Judge. 

Proceeding  to  vacate  an  order  admitting  to 
probate  the  last  will  and  testament  of  Susan- 
na Eninn,  deceased.  The  probate  court  de- 
creed that  the  petition  be  dismissed.  Ap- 
peal was  taken  to  the  drcult  court,  where 
such  decree  was  afltoned,  and  contestants 
anieal.  AflOrmed. 

This  proceeding  was  b^run  In  the  probate 
court  for  Yamhill  count?  to  vacate  and  set 
aside  an  otder  admitting  to  probate  tiie  last 
will  and  testament  of  Susanna  Dunn,  de- 
ceased, for  the  reason  that  at  the  time  of  the 
execution  of  the  instrument  the  testator  was 
mratally  incompetent  to  make  a  wlU,  and 
was  unduly  and  wrongfully  influenced  there- 
in by  Florence  Cole,  a  daughter,  since  de- 
ceased, and  Albert  Dunn,  one  of  the  propo- 
nents of  the  wllL  The  bsim  at  law  of  the  de- 
ceased, who  are  her  sons  and  daughters  and 
grandchlldroi,  ue  all  named  In  the  Instru- 
ment, to  five  of  whom  there  Is  a  bequest  of 
$]  each;  a  bequest  of  $500  to  one  son.  and 
these  are  followed  by  a  residuary  clause 
whereby  the  residue  of  her  estate  is  left  to 
Battle  Dunn,  a  granddaughter,  Bertram  Cole, 
a  grandson,  and  Albert  Dunn,  a  son.  In  equal 
shares.  S.  S.  Duncan  is  named  as  executor. 
The  estate  was  appraised  at  $6,867^1.  The 


executor  and  the  residuary  legatees  joined 
in  an  answer  to  the  petition  of  the  contest- 
ants wherein  they  deny  the  material  alle- 
gations of  the  x>etltion  and  plead  various 
matters  by  way  of  afflrmatlTe  defense. 

After  a  trial  of  the  Issues,  the  probata 
court  found  that  the  testatrix  was  at  the 
time  of  making  the  will  of  sound  and  dis- 
posing mind  and  memory  and  not  under  the 
undue  influence  of  any  person,  and  decreed 
that  the  petition  be  dismissed.  An  appeal 
was  then  taken  to  the  circuit  court,  where, 
upon  a  de  novo  trial,  such  decree  was  af- 
firmed, and  contestants  have  perfected  an 
appeal  to  this  court 

Alfred  P.  Dobaon,  of  Portland,  for  appel< 
lants.  James  EL  Burdette  and  W.  T.  Tln- 
txm,  both  of  McMinnvIlle  (F.  W.  Fenton,  of 
MdflnnTlIl^  on  the  brief),  for  respondents. 

BENSON,  J.  (after  stating  the  facta  as 
above).  We  have  carefully  read  the  entire 
record  In  this  case,  whidi  is  very  vcAumlnons, 
and,  without  gtring  Into  a  detailed  analysis  of 
the  evidence  which  would  be  altogether  un- 
profltable,  we  have  arrived  at  tlie  same  cim- 
dnslon  as  that  reached  1^  the  trial  oonrt. 
The  contestants  have  not  established  by 'ft 
pr^nderance  of  the  evidence  that  tiie  tea*  ^ 
tatrix  was  noentally  Incorapetoit  or  that  any ' 
undue  Influence  was  exerted  to  bring  about 
the  execution  ai  tbB  will  in  controversy. 

It  follows  that  the  decree  at  the  trial  court 
most  be  afllrmed,  and  it  Is  so  ordered. 

McBBIDlB,  a  J.,  and  MOOBE  and  HAR- 
RIS, JJ.,  concur. 


(88  Or.  3») 

STATB  ex  icL  LONG  v.  BBTBBIDGB, 

County  Clerk. 
(Supreme  Court  of  Oregon.  April  0, 1918.) 

1.  Ofticebs  ^KK2)— Tolunq  rsou  Office 

— POWEB  of  DEQISUTURE. 
While  the  le^slative  assembly  could  not 
forcibly  oust  an  mcumbent  from  the  office  of 
justice  of  the  peace,  it  could  toll  him  out  of 
such  office  by  ^ving  him  a  better  office,  which 
he  accepts,  as  was  done  in  the  dty  of  Portland 
by  Act  Feb.  28, 1918  (l-aws  1913,  p.  732),  creat- 
ing district  courts  therein  and  appointing  jos- 
ticea     the  peace  to  be  judges  thereof. 

2.  Officebs  ^:355^)—RBsia  nation— Accept- 
ANCB  OP  Othee  Office. 

Acceptance  of  the  office  of  judge  by  a  justice 
of  the  peace  works  a  resignation  of  his  office. 
S.  ^TicEBS  «3>65(^— Vacation  of  OFnct- 

ACCEPTANCB  OF  OTHEB  OfTIGE. 
Since  Const,  art  2,  i  10,  declares  no  person 
shall  hold  more  than  one  lucrative  office  at  tbe 
same  time,  e  justice  of  the  peace  vacated  hia 
office  by  accepting  a  judgeship  under  Act  Feb. 
28,  1913  (Laws  1913,  p.  7^,  creating  district 
courts  in  certain  cities. 
4.  JuDQBs  ifl-Jl  Appointment— Leoislatito 

POWBB. 

It  was  competent  for  tbe  legislative  assem- 
bly to  appoint  a  justice  of  the  peace  in  a  city 
to  a  newly  created  office  of  judge  of  a  district 
court,  aa  was  done  by  Act  Feb.  28,  1913  (Lawr 
1913,  p.  732),  creating  district  courts  in  cer- 
tain dttes. 
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5.  Judges  «=>8— Tteu  or  OmCTr-VAOAKCT 

—Election. 
By  Act  Feb.  28.  1913  (Iawb  1913.  p.  732). 
creBtuiK  dUtrict  courts  in  certain  cities,  ap- 
pointing  justices  of  the  peace  to  the  new  offices, 
end  repealing  all  acts  and  parts  of  acts  provid- 
ing for  justice's  courts  therein,  and  all  acts  and 
puts  of  acts  in  conflict  tberewitb,  a  justice, 
whose  term  expired  in  1918,  was  appoioted 
a  judge  of  the  district  court,  and  at  the  next 
ensuing  election  in  1914  be  was  chosen  for  the 
r^fular  constitutioDal  term  of  six  years.  Heldt 
that  there  was  do  vacancy  in  the  office  of  dis- 
trict judge  to  be  filled  at  the  election  in  1918, 
authorizing  placing  name  of  a  candidate  on  the 
iwimary  tmllot 

D^>artm«it  1.  Mandamus  bj  tbe  Stat^ 
on  tbe  relation  ot  P.  M.  Long,  against  Joa. 
W.  Beverldge,  as  County  Clerk  of  Hnltno- 
mah  County.  Writ  dismissed. 

^e  def^idant  Beveridge  is  county  clerk  of 
Multnomah  connty.  Tbe  relator  desired  to 
become  a  candidate  for  the  office  of  district 
judge  in  that  county  and  presented  to  the 
county  clerk  his  declaration  of  candidacy, 
which  tbe  officer  refused  to  file.  Thereupon 
tbe  relator  commenced  In  this  court  an  origi- 
nal proceeding  In  mandamus  to  compel  the 
clerk  to  recelre  his  declaration  and  put  his 
name  on  the  primary  ballot  as  a  candidate 
for  tbe  Judicial  office  In  question.  The  defend- 
ant demurs  to  the  writ. 

Oliver  M.  Hlckey,  of  Portland  (Paul  M. 
Long,  of  Portland,  on  the  brief),  for  plaintiff. 
F.  B.  Swope  and  C.  C.  Hlndman,  both  of 
Portland  (W.  H.  Evans,  Dlst  Atty.,  of  Por^ 
land,  on  the  brief),  for  defmdant 

BT7BNETT,  J.  Prior  to  the  act  of  Febru- 
ary 29, 1918  (Laws  1913,  p.  732),  there  were  In 
the  dty  of  Portland  two  Justices  of  the  peace, 
elected  under  the  terms  of  section  316S  et 
seq.,  Ij.  O.  providing  for  Justices  of  the 
peace  In  cities  of  tbe  state  baring  100,000 
or  more  Inbahitants.  At  tbe  November  elec- 
tion In  1912,  J.  W.  Bell  was  elected  as  one 
of  such  Justices  of  the  peace.  His  term  of 
ofllce,  by  virtue  of  article  7  of  the  Constttu- 
thm  as  amraided  In  1910,  automatically  be- 
came flie  period  of  six  years  from  and  after 
tbe  first  Monday  of  January  next  following 
his  election.  By  virtue  of  tbe  act  ot  Febru- 
ary 28,  1918,  entitled  "An  act  to  a%ate  dis- 
trict courts  in  cities  of  100,000  pf^nilatlon  or 
more,  defining  th^r  Jurisdiction,  providing 
districts  over  which  their  Jurisdiction  shall 
extend,  providing  a  system  of  practice  and 
procedure  therefor,  providing  for  appoint- 
ment and  election  of  Judges  therefor,  and 
their  salary,  providing  for  a  clerk  and  depu- 
ties therefor,  and  their  salaries,  and  provid- 
ing for  the  abolishment  of  Justice's  courts  In 
such  dties.  and  repealing  sections  8164,  3165, 
3166,  8167,  3168,  8169,  3170,  3172,  3173,  3174, 
8175,  3178,  3177  and  3178  of  Lord's  Oregou 
Laws,  and  amending  section  3104  of  Lord's 
Or^on  Laws,  and  repealing  all  acts  and  parts 
of  acts  in  conflict  herewith,"  tbe  district  court. 


composed  of  three  Judges,  was  created  io 
dtles  of  100,000  population  or  more.  The 
act  appointed  the  two  Justices  of  the  peace 
in  such  cities  to  be  Judges  of  the  new  court, 
and  provided  for  the  appointment  of  a  third 
Judge  by  the  Judges  of  the  local  circuit  court. 
J.  W.  Bell  accepted  the  new  appointment 
and  offidated  therein  until  tbe  November 
election  of  1914,  when  he  became  a  candi- 
date and  was  eleded  to  succeed  himself  as 
judge  of  the  district  court 

[1-3]  The  relator  claims  that  the  legislative 
department  could  not  abolish  the  office  of 
justice  of  the  peace  to  tbe  detriment  of  the 
then  incumbent,  and  that  such  l^;IslatiiHi 
would  be  ineffective  until  tbe  end  of  fbe 
term  ot  the  then  bold^  of  the  office.  This 
contention  might  be  granted,  if  applicaUe; 
but,  while  the  legislative  assembly  could  not 
fordbly  oust  Judge  Bdl  from  tbe  ofBee  of 
Justice  of  tbe  peace,  yet  It  could,  and,  as  tbe 
circumstances  dlsdose,  did,  toll  him  out  of 
that  <^ce  by  giving  blm  a  bett^  <me,  wbidt 
he  accepted.  This  worked  a  redgnation  of 
the  former  iMffioe.  29  CyC;  1382.  Besides 
this.  It  Is  said  in  our  Constitution  that  no 
persim  shall  b<dd  more  than  one  lucrative 
office  at  the  same  time,  exce^  as  in  th^  Con- 
stitution expressly  permitted.  Const  art.  2, 
1 10.  Hence  the  sltuatimi  arose  that  Judge 
Bell,  having  acc^ted  the  new  judgeship, 
thereby  vacated  the  former  Judicial  po&ltion. 

[4,  S]  It  was  competent  for  the  legislative 
assembly  to  appoint  him  to  the  new  office. 
Biggs  V.  McBride,  17  Or.  640,  21  Pac.  878. 
6  L.  R.  A.  116.  The  statute  under  which  he 
was  appointed  declared  In  section  35  thereof: 

"That  all  acts  and  parts  of  acts  providbf 
for  a  Jnstlee'B  court  in  cities  of  lOO.OuO  popo- 
lation  or  more,  and  all  acts  and  parts  of  acts 
in  conflict  herewith  ar«  herelv  r^ealed." 

No  appolntmoit  seema  to  have  be^  made 
to  fill  tbe  vacant,  if  any,  thus  created  In 
the  office  of  the  Justice  of  tbe  peace,  even  if 
we  should  consider  that  the  <^ce  itself  re- 
mained until  ttie  end  of  tbe  then  current 
term.  Formerly  tbe  texm  tbereot  elapsed 
six  years  from  the  date  of  the  election  of 
101%  which,  except  for  the  diange  in  tbe 
law,  would  require  the  el^olce  of  a  successor 
at  the  election  of  1918;  but  when  that  time 
arrives  there  will  be  no  such  office  as  Justice 
of  the  peace  In  such  dtles,  tbe  portion  hav- 
ing been  abollsiied.  That  disposes  of  the 
office  itself.  The  Incumbent  disposed  of  him- 
self by  tbe  resignation  resulting  from  bis 
acceptance  of  tbe  new  office.  As  to  the  latter 
station,  tbe  ai^intment  of  the  legislative 
assembly  did  not  and  could  not  extend  his 
tenure  beyond  the  next  ensuing  election, 
which  was  In  November,  1914.  He  was  then 
chosen  as  district  Judge  by  the  people  for 
the  regular  constitutional  term  of  six  years, 
which  means  that  his  successor  will  be  eled- 
ed at  the  general  dection  of  1920,  and  not 
sooner. 
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There  being  no  vacancy  to  be  filled  In  the 
personnel  of  the  court  at  the  election  to  be 
held  In  November  of  the  present  year,  1918, 
the  defendant  was  right  In  refusing  to  re- 
ceive thQ  plalntUTs  declaration  of  candidacy. 

The  demurrer  Is  sustained*  and  the  writ 
dismissed. 

McBBEDB.  G.  J.,  and  BENSON  and  HAR- 
BIS,  JJ.,  concur. 


(88  Or.  843) 

WABREN  V.  DINWOODIB  et  aL 
(Sapreme  Qonrt  of  Oregon.  April  9,  1918.) 

1.  Appeai.  and  Bbbob  4=3>1008C2)— Futdinob 
or  GouBT— Sbttino  Aside. 

Under  direct  provisions  of  L.  O.  L  §  169, 
where  a  case  ia  tried  by  the  court  without  a 
Jnry,  the  findings  of  fact  are  deemed  a  verdict, 
and  may  be  set  aside  only  for  the  same  reasons. 

2.  Appsai,  and  Ebrob  ^slOlOCU— FniDIHOS 
•  — Settino  Aside. 

Upon  an  appeal  based  npon  findings  of  fact 
made  in  a  cause  tried  by  tJbe  court  without  a 
jury,  the  findings  cannot  be  set  aside  If  there  ia 
any  competent  evidence  to  support  them. 

3.  Appeal  amd  Ebsob  <s=>995  —  Review  — 
■Weiobt  of  Evidence. 

The  court  on  appeal  will  not  determine  the 
weight  of  tbB  evidence. 

4.  Appkaz.  avd  Bbbob  «s»9Sl(6)— Dboxbiok 

BT  CoUBT— PSBBUUFTION. 
Where  a  cause  is  tried  by  the  court  without 
a  jury,  it  is  presumed  that  the  case  has  been 
decided  upon  uie  material  evidence. 

5.  Pbincipal  awd  Agent  «=3>23(3)— Authobi* 
TT  or  Pabtibb— Evidence. 

Statement  to  plaintiff  by  one  of  defendants 
in  the  presence  of  the  others  that  if  they  bought 
the  place,  which  in  fact  they  did,  whatever  P. 
did  was  all  right  to  the  rest  of  them,  was  di- 
rect and  positive  authority  for  P.  to  act  for  the 
oOier  defendants. 

6.  Appeal  and  Ebbob  ^^1010(1)  —  Decbes 

SUPPOBTED  BT  EVIDENCE— RBVEBSAL. 

There  being  evidence  in  the  case  supporting 
findings  of  fact  of  trial  court  which  are  of  the 
same  force  as  a  verdict,  the  determination  can- 
not be  disturbed  in  view  of  Const,  art.  7,  S  3, 
providing  that  no  fact  tried  b;  a  jun  shall  be 
re-examined  unless  the  court  can  affirmatively 
■ay  there  ia  no  evidence  to  support  the  verdict. 

Department  2.  Appeal  from  Circuit 
Court,  Multnomah  County;  Bobot.O.  Itor- 
row,  Judge. 

Action  by  Theodore  Warren  against  John 
Dlnwoodle  and  others.  Judgment  for  plain- 
tiff, and  defendant  named  and  N.  A.  Hoffard 
and  David  Clark  appeaL  Affirmed. 

The  defoidants  John  Dinwoodl^  N.  A. 
Hoftard,  and  David  Clark  appeal  from  a  judg- 
ment against  them  and  defendant  C  A.  Par- 
Tln  for  the  sum  of  f677JS0  fbr  labor  perform- 
ed and  personal  property  sold  and  delivered 
to  defendants  by  plalndfl.  C,  A.  Parrln  did 
not  appeal.  The  cause  was  tried  by  the 
court  without  the  InterreDtion  of  a  jury. 
Findings  of  fact  and  ooncluidoiis  of  law  were 
made  and  the  Judgment  was  based  thereon. 

It  appears  that  in  Mardi,  1914,  one  Harris 
was  In  possesslffli  of  a  ramdi  In  Oilllam  coun- 
ty. Or.,  known  as  the  "French  Cturley  Place" 


under  a  lease  for  the  year  1914  and  extending 
until  March  1,  1916.  The  plaintiff,  his  son- 
in-law,  was  living  on  the  place.  The  defend- 
ants Parvln,  Hoffard,  and  Dlnwoodle,  with 
a  view  of  baying  the  ranch,  inspected  the 
same  in  March,  1914.  The  plaintiff  asked 
alMat  working  for  them  In  case  tbey  should 
purchase  the  premises,  and  one  of  them,  Mr. 
Hoffard,  said  in  the  presence  of  the  other 
appellants  that  If  they  bought  the  place  they 
would  perhaps  hire  help  to  run  it;  that  Mr. 
Parvln  would  be  the  man  In  charge;  and  that 
"whatever  he  done  was  aU  il^t  with  the 
rest  of  them.'*  They  also  looked  at  some 
personal  property  with  a  view  of  buying  it. 
The  place  was  purchased  by  the  appellante 
and  Mrs.  Grace  Parvln,  and  the  title  was 
taken  In  the  name  of  Mr.  Hoffard  for  con- 
venience. In  June,  Mr.  Parvln  went  to  the 
ranch  and  wanted  a  lot  of  harrowing  and 
disking  on  the  summer  fallow,  which  work 
plaintiff  did.  In  August  he  hired  the  plain- 
tiff and  his  son  with  a  team  to  work  on  the 
place,  prepare  the  land,  and  put  in  grain  for 
the  crop  of  1910. 

B.  6.  Skulason,  of  Portland  (Clark,  Skula- 
son  &  Clark,  of  Portland,  on  the  brief),  for 
appellants.  W.  L.  McFarling  and  D.  P.  Price, 
both  of  Portland,  for  resptmdent  Warren. 
Pearce  &  Maloney,  of  Portland,  for  respond- 
ent Parvln. 

BEAN,  J.  {after  stating  the  facts  as  above). 
It  is  claimed  upon  the  part  of  the  appealing 
defendants  that  after  the  purchase  they 
made  a  contract  with  C  A.  Parvln  for  the 
sale  of  their  Interest  In  the  ranch  to  him, 
and  that  he  alone  was  responsible  to  plain- 
tiff. This  deal,  however,  was  never  fully 
consummated.  They  also  claim  that  there 
was  no  testimony  showing  that  Parvin  was 
authorized  to  act  for  the  other  defendants. 

[1, 2]  Where  a  cause  is  tried  by  the  court 
without  the  intervention  of  a  Jury,  the  find- 
ings of  fact  made  by  the  court  are  deemed 
a  verdict,  and  may  be  set  aside  only  for  the 
same  reasons.  U  O.  L.  }  169 ;  U.  S.  Fidelity 
Co.  V.  Martin,  77  Or.  369,  392, 149  Pac.  102S; 
DooUttle  V.  Pac.  Coast,  etc.,  Wks.,  79  Or. 
4^,  603, 164  Pac.  753.  Upon  an  appeal  based 
upon  findings  of  fact  made  In  such  a  case  tbiw 
court  has  repeatedly  held  that  such  finding 
made  by  the  trial  court  cannot  be  set  aside 
on  appeal  if  there  Is  any  competent  evidence 
to  support  them.  Flegel  v.  Coss,  47  Or.  366, 
S3  Pac.  847;  Astoria  R.  R.  Go.  v.  Kern,  44 
Or.  638,  76  Paa  14;  Norman  t.  Ellis,  74  Or. 
168, 143  Pac.  1112;  Clackamas  So.  Ry.  Co.  v. 
Vi(&,  72  Or.  680,  144  Pac.  84. 

[I-B]  Considerable  attentUm  Is  devoted  in 
the  briefs  of  the  learned  counsd  for  the  ap* 
pealing  defendants  to  the  introduction  of 
what  is  claimed  to  be  Incomp^ent  evidence, 
and  it  would  seem  that  the  argument  verges 
npon  the  wei^t  of  fha  evidence  which  we 
cannot  consider.  It  is  a  well-recognized  rule 
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that  wbere  a  cane  la  tried  by  Qie  court  with- 
out a  jvry  it  is  pcesnmed  tbat  tbe  case  bas 
been  decided  upon  tbe  material  evidence; 
tberefwe  tbe  qoeatlon  secure  as  to  wbetber 
tbere  was  any  erldoice  to  support  tike  flnd- 
lugB.  Tbe  antboritjr  of  Mr.  Parvln  to  act 
for  tbe  otber  parties  as  indicated  by  tbe 
couTersation  they  had  with  tbe  plaintiff  in 
March,  1915.  was  certainly  direct  and  posi- 
tive authority  for  him  to  act  for  them.  There 
Is  DO  claim  made  that  such  pow  was  ever 
canceled  or  withdrawn.  It  appears  that  In 
January,  1015,  defendant  Qark  went  to  the 
nmdi,  and  the  evidence  tends  to  aAiow  tbat  be 
acknowledged  the  debt  due  to  plalnUfl.  In 
his  testimony  in  regard  to  this  conversation 
with  Mr.  Clark,  Theodore  Warren  stated: 
"Well,  he  Bald  he  had  come  ap  there  to  pay  me 
this  account  They  wanted  me  to  give  posses- 
sioD  to  this  man  Bottemiller,  and  he  come  ap  to 
settle  with  me  for  this  account" 

They  did  not  settle  for  the  lease  with  Harris 
or  with  plaintiff,  and  Mr.  Clark  requested 
tbem  to  go  to  Woodbum  the  next  week  "and 
they  would  settle  this  all  tber&"  Plaintiff 
and  Mr.  Harris  went  to  Woodbnrn  where 
they  settled  with  Mr.  Harris  for  the  lease  and 
"they  said  they  would  ask  me  to  wait'*  Ob- 
viously the  tentative  arrangement  made  be- 
tween the  appealing  defendants  and  Mr.  Par- 
vln would  affect  only  their  own  interests  as 
between  themselves,  being  coadventurers  In 
the  undertaking.  It  would  not  be  expected  or 
required  that  the  farm  laborer  employed  to 
do  work  on  the  wheat  ranch  would  look  after 
the  title  to  the  land.  Tbe  fact  tbat  a  settle- 
ment of  the  lease  was  not  made  until  Janu- 
ary, 1915.  which  Is  claimed  by  counsel  for  the 
defendants  who  have  appealed  as  a  condition 
precedent  to  the  hiring  of  plaintiff,  would  not 
materially  change  the  matter.  According  to 
tbe  ordinary  course  of  such  terming  the  labor 
appears  largely  to,  have  been  done  for  tbe 
purpose  of  raising  a  crop  in  1915,  and  tbe 
lease  on  the  place  np  to  March  1,  1915,  would 
not  affect  tbe  same  In  any  manner. 

[6]  Tbere  was  evidence  in  tbe  case  sup- 
porting tbe  findings  of  fact  which  are  of  the 
same  force  as  tbe  verdict  of  a  Jury.  Under 
article  7,  S  3,  of  the  Constitution  of  this  state, 
the  determination  cannot  be  disturbed. 

Finding  no  error  in  the  recwd,  the  Judg- 
ment of  the  lower  court  is  afBrmed. 

McBRIDE.  C.  J.,  and  UOOBB  and  Mc- 
CAMANT,  JJ.,  concur. 

(88  Or.  SS8)  ' 

BOLFB  V.  DIXON  et  aL 

(Supreme  Court  of  Or^on.    April  0,  1918.) 

1.  MOBTOAGBS  ^946(V— MOBTOAOEE  AB  BONA 
FiDB  PURCHASER— BUBDEN  OF  PbOOF. 

In  action  to  foreclose  purchase-money  mort- 
gage, where  jnnior  mortgagee  defended  on 
ground  his  mortgage  was  first  recorded  and  he 
had  no  notice  of  plaintiff's  mortgage,  he  had  the 
bnrden  of  proving  his  bona  fides  as  purchaser. 


TION. 

The  presumption  that  a  deed  was  delivered 
on  the  date  it  bears  must  fail  when  the  evidenos 
discloses  that  it  was  placed  in  esciow  and  ao- 
knowledged  some  days  later. 
8.  EscBowB  4=»8(1)— Deuvebt  in  Escbow. 

The  rule  that  an  unrecorded  deed  is  valid  be- 
tween the  parties  does  not  apply  where  the  deed 
has  not  been  delivered,  but  is  held  in  escrow. 

Department  2.  Appeal  from  Circuit  Court. 
Lane  County ;  Q.  F.  Sblpworth,  Judge. 

Suit  by  Bertha  A.  Rolfe  against  John  M. 
P.  Dixou  and  others.  Judgment  for  plaintiff, 
and  defendant  C  W.  Young  appeala  Af- 
firmed. 

Plaintiff  ctHomenced  this  suit  to  foredoae 
a  real  estate  mortgage  executed  by  tbe  de- 
fendants Dixon.  As  alleged  In  the  complaint, 
O.  W.  Young  was  Joined  as  a  defenduit  for 
the  reason  tbat  he  was  a  Junior  mortgageew 
The  d^endants  Dixon  made  default.  De- 
fcudant  Young  filed  an  answer,  the  substance' 
of  which  la  tbat  he  loaned  the  Dlxona  $500  in 
cash  upon  their  repress  tation  that  tbej 
were  the  owners  in  fee  ot  the  lands  destrlb- 
ed  in  tbe  mortgage,  and  that  they  were  ftee 
from  any  othw  incumbrances:  that  plolntiirs 
mortgage,  while  dated  and  executed  Decem- 
ber 20,  1011,  was  not  filed  for  record  until 
January  19,  1912;  that  defendant's  mortgage 
was  executed  on  January  3,  1912,  and  filed 
for  record  January  4,  1912,  and  defendant 
bad  no  knowledge  or  notice  of  plaintiff's 
mortgage  or  tbat  tbe  Dlxons  were  Indebted  to 
the  Rolfes  or  either  of  them.  The  reply  be- 
ing filed,  tbere  was  a  trial  resulting  In  a  de- 
cree for  plaintiff,  from  which  defendant 
Young  appeala 

A.  B.  Wheeler,  of  Eugene,  for  appellant 
F.  R  Smith,  of  Eugene  (Smith  &  Calkins,  of 
Eugene,  on  the  brief),  for  respondent 

BBNSOK,  J.  (after  stating  the  facts  as 
above).  So  far  as  there  la  any  evidence  at 
all  upon  tbe  vital  question  in  this  case  there 
is  no  conflict,  and  there  is  but  one  issue  of 
law,  wblch  is  to  determine  whether  under 
tbe  facts  the  Young  mortgage  i>  prior  to  that 
of  Solfe. 

As  gleaned  from  tbe  transcript  of  evidence, 
the  history  of  tbe  various  transactions  is 
about  as  follows:  Bolfe,  being  the  owner  of  85 
acres  of  farming  land,  listed  it  with  a  real 
estate  broker  for  sale  at  the  price  of  ¥4,000. 
The  broker  thereafter  notified  him  that  a 
customer  had  been  secured  who  would  buy 
the  place,  giving  In  exchange  therefor  a 
piece  of  property  in  Eugene  valued  at  $2,000, 
and  promissory  notes  for  the  remaining  $2,000 
secured  by  a  mortgage  on  the  85-acre  tract 
This  being  satisfactory  to  Boife,  be  prepared 
a  deed  conveying,  the  farm  to  tbe  customer, 
Dixon,  which  was  signed  and  acknowledged 
by  himself  and  wife  oa  December  20,  1911, 
and  at  the  same  time  prepared  a  mortgage 
and  promissory  note  to  be  executed  Iv  tbe 
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DlxoDS.  These  papers  were  left  with  the 
broker  bj  Eolfe  to  be  fatid  In  escrow,  the 
deed  to  be  delivered  to  .Dixon  when  he  should 
deliver  a  deed  to  the  dty  property  dear  of  In- 
cumbrance and  with  his  wife  execute  the 
mortgage^  The  record  Is  absolutely  silent 
as  to  when  Dixon  delivered  the  mortgage 
and  the  deed  to  the  dty  property,  the  only 
evidence  which  might  throw  any  light  npon 
the  subject  being  the  certificate  of  the  notary 
public  that  both  instruments  were  acknowl- 
edged, before  him  on  December  26,  1911. 
Neither  the  Dizons  nor  the  broker  were  call- 
ed as  witnesses,  and  no  explanation  Is  given 
of  their  absence.  On  January  3, 1912,  Dixon 
applied  to  defendant  Toung  for  a  loan  of 
9500,  offering  the  farm  land  as  secnrtty. 
There  1»  no  evidence  as  to  whether  he  claim- 
ed to  he  the  ownw  of  the  land  which  he  of- 
fered as  securl^.  Toung  directed  his  at* 
tomey  to  examine  the  record  to  learn  wheth- 
er the  land  was  otherwise  Incumbered,  and 
he  did  so,  but  did  not  inspect  the  deed  records 
to  find  out  who  held  the  record  Utte.  There- 
after, on  the  same  day,  the  loan  was  made, 
and  the  Dlxons  executed  a  mortage,  eorer- 
ing  80  acres  of  the  farm  tract,  which  was 
filed  for  record  the  next  day,  January  4th. 
The  Kolfe  mortgage  was  not  filed  for  record 
untU.  January  19.  1912,  and  the  deed  from 
Bolfe  to  Dixon  was  not  filed  for  record  untH 
February  6,  1912. 

[1]  Defendant  urges  that  the  burden  of 
proof  is  upon  the  plaintiff  to  Impeach  the 
bona  fides  of  defendant  as  a  purchaser,  and 
cites  the  case  of  Jackson  v.  Held,  30  Kan.  11, 
1  Pac.  308,  In  support  of  this  doctrine.  We 
have  been  unable  to  find  any  support  for  this 
authority,  and,  In  any  event,  in  this  state  the 
converse  Is  the  settled  role.  Jennings  v. 
Lenta.  60  Or.  488,  93  Pac.  327,  29  L.  B.  A. 
(N.  S.)  684,  and  cases  there  dted. 

[2]  In  his  effort  to  establish  the  fact  that 
the  deed  had  been  delivered  prior  to  the  exe- 
cution of  his  mortgage  on  January  3d,  de- 
feildant  Invokes  the  presumption  that  a  con- 
veyance was  delivered  on  the  date  that  It 
bears,  which  in  this  Instance  was  December 
19,  1911;  but  the  evidence  discloses  that  the 
deed  was  placed  in  escrow  on  that  day  to  be 
.  ddlvered  upon  the  execution  of  the  deed 
and  mortgage  to  be  s^ven  by  the  Dlxons,  and 
these  instmments  were  not  acknowledged 
until  December  26. 1911.  and  so  the  presump- 
tion relied  npon  must  ftSU  and  defendant 
has  not  estabUdied  the  Important  fact  that 
bis  grantor  had  any  interest  In  the  land  at 
the  date  of  the  execution  of  his  mortgage. 

[3]  It  Is  urged  that  an  unrecorded  deed  is 
valid  between  the  parties  and  overcomes 
the  notice  Imputed  by  the  fact  that  on  that 
date  the  record  title  was  In  Rolfe,  and  the 
case  of  Davis  v.  Lutkiewlez,  72  Iowa,  254, 
33  N.  W.  670,  is  dted  In  support  of  this  con- 
tention.   This  case  is  of  no  assistance  to 


def^dant  for  the  reason  that  In  the  opinion 
therein  the  court  says:  "This  deed  the  mort- 
gagor had  and  held  when  Davis  &  Sons  took 
their  mortgage."  In  the  instant  case  there 
la  not  a  shadow  of  evidence  that  Dlson  bad 
or  held  the  deed  from  Rolfe  on  January  3d, 
and,  since  the  burden  Is  upon  the  defendant, 
the  conclusion  must  be  against  him. 
The  decree  of  the  trial  court  la  affirmed. 

McBBIDB,  C  J.,  and  BEAN  and  McGAM- 
ANT,  JJ..  CMicur. 

(88  Or.  «U) 
DIETBICH  v.  OIBBISOH  et  at 

<Saprenie  Court  of  Oregon.    April  16,  1918.) 

1.  Appeax.  and  Ebbor  «=>1 053a)— Cues  or 
SJbbobs— WrrHDBAWAL  OF  Evidence. 

Error,  if  any.  In  sctioii  for  injuries  to  work- 
man, in  admitting  teetimooy  of  hia  friends  that 
be  was  sober  and  industrious,  was  cured  by 
the  court's  emphatic  withdrawal  of  such  testi- 
mony. 

2.  Daicages  «b>169— iNJunras  to  Beevaxt— 

EVIDEIiraB— -AniCIBSIBIUTT. 
In  action  for  Injuries  to  servant,  testimony 
that  he  was  sober  and  indnatrlous  was  admis- 
sible aa  bearing  on  the  amount  of  damages  to 
which  he  was  entitled. 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County;  Henry  EL  McGinn, 
Judge. 

Action  by  Fritz  Dietrich  against  Anton 
Gleblscb  and  another.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Affirmed. 

.  PlalntUf  brings  this  action  to  recover  com- 
pensation for  personal  Injuries  recelvetl 
wblle  in  the  employ  of  the  defendants.  The 
complaint  describes  the  nature  of  the  employ- 
ment, the  Utt  that  i^lntiff,  in  company 
with  others,  was  engaged  in  the  construction 
of  a  "muck-stand,"  and  that  owing  to  defend- 
ants' negligence  he  was  compelled  to  Jump 
from  the  top  of  the  muck-stand  to  the 
ground,  a  distance  of  eight  or  ten  feet,  to 
escape  being  crushed  by  a  timber  suspended 
from  the  boom  of  a  derrick  The  nature  of 
the  injuries  recdved  Is  described,  and.  aft- 
er appropriate  and  necessary  allegations  of 
the  details,  there  la  the  usual  prayer  for 
judgmrat.  The  answer  consists  of  general 
denials.  A  trial  resulted  In  a  verdict  and 
jttdgmoit  tot  plaintiff,  from  whldk  defend- 
ants appeaL 

Bert  W.  Henry,  of  Portland  (T.  S.  Bobln- 
son  and  Griffith,  tetter  A  Allen,  all  of  Port- 
land, on  the  brleO,  for  appellants.  J.  N. 
Hart,  of  Portland  (James  J.  Crossley,  of 
Portland,  <m  the  brief).  resipondait. 

BENSON,  J.  (after  stating  the  facts  as 
above),  [t]  The  briefs  and  aivument  of  ap* 
pellants  presoit  but  one  quoitlon  for  our 
consideration.  During  the  trial  a  witness 
fbr  plaintiff  was  permitted,  over  the  objec* 
tion  of  defendants,  to  tesUiy  that  he  had 
known   plaintiff  between   three   and  four 
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years ;  tbat  plalntifl  had  worked  under  him 
for  about  a  year,  and  during  that  time  was 
sober  and  Industrious.  Subsequently  anoth- 
er witness  was  called,  and  plalntUTs  coun- 
sel sought  to  ^dt  from  falm  similar  testi- 
mony, but  the  court  sustained  an  objection 
to  the  questltm,  and  at  that  time  very  em- 
phatically withdrew  the  testimony  of  the 
former  witness  from  tbe  consldaratton  of  the 
Jury.  Defendants  Insist  that  the  evidence 
ofTered  was  Inadmissible,  and  that  the  with- 
drawal <a  Its  consideration  team  the  Jury 
was  not  potent  enough  to  protect  them  from 
its  influence  upon  the  minds  of  the  Jury,  and 
they  are  therefive  oitltled  to  a  reversal  and 
a  new  trial. 

If  the  evidence  were  in  fact  Inadmissible, 
nevertheless  it  was  s^sonably  and  emphat- 
teally  withdrawn  from  the  consideration  of 
the  Jury,  and,  according  to  the  uniform  de- 
cisions of  this  court,  the  error  was  cured. 

[2]  But  was  there  em>r  In  its  admission? 
Ctounael  for  appellant  calls  oar  attention  to 
two  authorities  In  support  of  hla  contention: 
1  '^gmore  on  Evidence,  I  61,  whicli  lays 
down  the  general  mle  (subject  to  excep- 
tions) that  in  civil  cases  character  evidence 
is  inadmissible;  and  McCarty  t.  licary,  118 
Haas.  609,  a  case  of  action  for  assault  and 
battery,  wherein  the  defendant  contended 
that  the  plaintur,  who  testified  as  a  witness, 
was  dnmk  at  the  time  of  the  alleged  as- 
sault, and  did  not  know  what  happened,  and 
upon  cross-examination  plaintifT  admitted 
that  he  had  been  convicted  of  drunkenness  a 
few  days  before  the  trial,  and  it  was  held  to 
be  error  to  admit  evidence  of  his  reputation 
for  sobriety.  Regarding  the  citation  of  Wig- 
more  on  Evidence,  supra,  it  may  be  said  that 
it  is  not  applicable  to  the  problem  before  us. 
There  is  a  decided  difference  between  the 
WOTds  ''character"  and  "habits'*  as  used  In 
the  books,  a  dlstlnctifm  which  Is  observed 
by  Mr.  Wlgraore  at  section  66  of  the  volume 
above  cited.  As  r^ards  the  case  of  McCarty 
V.  Leary,  the  facts  therein  are  so  different 
from  those  of  the  case  at  bar  as  to  render 
it  inapplicable. 

It  is  to  be  noted  that  a  man's  habits  of  in- 
dustry and  sobriety  are  important  elements 
in  detwminlng  the  amount  of  the  damages 
he  is  entitled  to  recover  for  a  povonal  in- 
jury. An  eminent  authwlty  expresses  it 
thus: 

"The  amount  of  damages  must,  of  course,  de- 
pend upon  the  calling  in  which  the  plaintiff  was 
eagaged,  the  amount  of  money  which  he  was 
able  to  earn,  the  steadlDess,  re^larity,  etc.,  of 
bis  employment,  and  evidence  of  these  facts  Is 
pertinent  and  admissible.  And  testimony  to 
the  effect  tbat  plaintiff's  time  was  not  spent  in 
a  useful  occupation,  but  squandered  in  pieasu re- 
seeking  and  dissipation,  is  admissible  In  mitiga- 
tiim  of  damages."  6  Thompson  on  Negligence, 
I  7287. 

In  8  R.  a  li.  p.  478,  S  41,  the  fOUowlng 
rule  is  announced: 

"In  estimnting  such  damages  the  jury  shoald 
take  into  consideration  the  profession  or  busi- 


ness of  the  plaintiff:  the  effect  of  the  injuries 
upon  his  abilit_y  comfortably  to  pursue  such  pro- 
fession or  business;  the  extent  and  seriousness 
of  the  injury ;  his  previous  earning  capaaty,  or 
the  fair  value  of  services  such  as  he  was  able 
to  render ;  the  probable  duration  of  such  ca- 
pacity ;  his  ability  and  disposition  to  labor ;  his 
skill  and  ability  in  his  occupation  or  profession ; 
his  age ;  position  in  life ;  state  of  health ;  busi- 
ness and  other  habits ;  and  his  expenditures." 

It  is  difficult  to  see  how  evidence  of  a 
man's  habits  and  disposition  to  labor  could 
be  presented  to  a  jury  other  than  by  the  tes- 
timony of  witnesses  who  have  known  him 
aqd  can  bear  witness  to  his  sobriety  and  in- 
dustry. We  therefore  conclude  that  the 
judgment  should  be  affirmed,  and  It  Is  so  or- 
dered. 

McBRIDE,  a  J.,  and  BURNETT  and 
HARRIS,  33.,  concnr. 


(88  Or.  421) 

DANIBL8  ▼.  MORTHBBN  PAC  BT.  CO. 

(Supreme  Court  of  Oregon.    April  16,  191S.) 

1.  Evidence  (3=»472  (2>— Opinion  Evidence 
—Amount  or  Daiuobs. 

Id  an  action  by  the  eonalgnea  against  a 
carrier  for  damages  to  batter  alleged  to  have 
become  putrid  through  the  carrier's  negligence, 
it  was  error  to  permit  a  witness  for  the  con- 
signee to  testify  to  the  amount  of  damage  to 
the  buttw  from  foul  odors  to  which  he  stated  it 
was  susceptible,  as  the  witness  thereby  invaded 
the  province  of  the  Jury  in  declaring  the  amount 
of  the  damages. 

2.  GASBIEBa  4=9120  —  PeBIBRABU  GOODS— 

Meaeubb  or  Cabbibb'b  Dutt. 

A  carrier  of  perishable  goods  is  not  liable 
as  insurer,  but  the  measure  of  its  duty  is  to 
use  reasonable  care  and  diligence,  considering 
the  nature  of  the  goods. 
8.  Tbiai.  «=3251(3)  —  In8TBucTX0Na— Perish- 
able UOODS— ACTION  FOB  DAUAQES. 
In  an  action  against  tbe  carrier  for  damage 
to  perishable  goods  in  a  refrigerator  car,  where- 
in issue  was  Joined  on  the  averment  that  it  fail- 
ed to  re-ice  the  car  and  otherwise  properly  care 
for  the  goods  in  transit,  aod  it  was  not  direotly 
alleged  that  the  property  was  delivered  to  it  in 
good  order  by  the  mitial  carrier,  and  instmc- 
ti<m8  tendered  by  the  carrier  embraced  its  con- 
tention, as  disclosed  by  the  pleadings,  that  the 
goods  were  in  bad  order  when  received  by  it,  it 
was  entitled  to  bave  that  theory  presented  to  the 
jury,  there  being  testimony  on  that  point  support- 
ing such  instructions,  and  It  was  error  for  this 
reason  to  refuse  them. 

4.  Tbial  ^252(1)— Insteuotions— RiruBAih 
There  is  no  error  in  reusing  an  instruction 
when  it  is  without  a  bads  in  the  evidence  aa- 
thorizing  the  Jury  to  consider  it. 
0.  Tbiai.  «=»2Q1(3)— iNsrauoTions— Psbisb- 
ASLB  UooDa— ACTion  fob  Dauoeb. 
In  an  action  against  a  carrier  for  damage 
to  perishable  goods  in  a  refrigerator  car,  where- 
in Issue  was  joined  on  the  averment  tiiat  it  fail- 
ed to  re-ice  the  car  and  otherwise  properly  care 
for  the  goods  in  transit,  and  It  was  not  uleged 
tbat  tbe  goods  were  delivered  to  it  in  good  order 
by  the  initial  carrier,  and  plaintiff  didnot  point 
out  anything  defendant  ought  to  have  done,  but 
did  not,  wliich  would  have  kept  the  articles 
wholesome  and  merchantable,  a  charge  not  al- 
lowing defendant  to  oconerato  Itsdf  by  sbowing 
that  it  did  in  fact  thoroughly  re-ice  the  car 
and  properly  care  for  the  property  while  in  its 
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custody,  hut  imposing  on  It  the  idditlonal  bur- 
den, not  incladed  in  the  pleadings,  of  proving 
the  damaged  condition  was  due  to  some  cause 
over  which  it  had  no  control,  was  rereraible  er- 
ror, as  going  beyond  and  expanding  the  issue 
tendered. 

tt.  Cabbiebs  «a>lT7(l)— Pbbishabu  Ooods— 

DuTT  or  CoNNEcnNO  Cabbies. 
If  goods  in  a  refrigerator  car  are  sound 
when  a  carrier  takes  them  from  an  initial  car- 
rier, its  Tbole  duty  is  fnlfflled  if  and  vhen  it 
tiioronghly  re-Ices  the  car  as  reasonably  neces- 
sary, and  with  fair  diligence  takes  proper  care 
of  it  over  its  line. 

7.  Pleading  Uabbiaob  ot  Goods— Ac- 

tion FOB  DauaoesI 
It  is  not  enough  to  plead  evidence  that 
might  tend  to  prove  the  condition  of  property 
whoi  a  defendant  carrier,  sued  tor  daniBge^ 
tooh  charge  thereof. 

a  TBIAL  •8=>251(1)— InSTBTTCnORS— Afplxoa- 

noN  TO  Issues. 
InstmctioQa  must  present  the  omtentitHi  of 
each  par^  to  the  jury,  and  they  nniat  oorreqiond 
to  the  issues  presented. 

Department  1.  Appeal  from  Clrcoit  Gonrt, 
Hultnomah  County ;  J.  P.  Kavanaugh,  Jndge. 

Action  by  W.  N.  Daniels,  doing  bnsliiesa 
as  the  La  Grande  Creamery  Company,  against 
the  Northern  Pacific  Railway  Company. 
From  a  Judgment  for  platntitr,  defendant  ap- 
peals  Reversed  and  remanded. 

The  defendant  Is  a  railway  common  carrier 
of  goods.  The  plaintiff  alleges  in  substance 
that  be  purchased  In  Concordia,  Kan.,  330 
boxes  of  butter  and  37  boxes  of  poultry,  and 
caused  them  to  be  shipped  In  good  order  by 
another  railroad  c<Hnpany  connecting  with 
the  line  of  the  defendant  consigned  to  him- 
self at  Portland,  Or.   He  says : 

"That  when  the  said  poultry  was  delivered  to 
the  said  railroad  company  by  the  said  John 
Stewart,  consignor,  for  shipment  as  aforesaid, 
the  same  was  in  first-class  condition,  the  poultry 
having  been  solidly  trozea  in  the  boxes  and 
thoroughly  iced  by  the  consignor  after  btaog 
packed  in  said  car,  but  by  reason  of  the  negli- 
gence and  carelessness  of  the  defendant,  its 
agents  and  servants  in  charge  and  control  of 
said  car  containing  said  goods  in  failing  to 
thoroughly  re-ice  the  same  and  otherwise  prop- 
erly care  for  the  said  poultry  in  boxes  in  tran- 
sit," the  same  became  patrid,  so  that  it  was  ut- 
teny  valueless  when  it  arrived  at  its  destina- 
tion in  Portland. 

Substantially  the  same  averment  Is  made 
concerning  the  butter  which  Is  said  to  have 
become  tainted  by  the  odor  of  the  decaying 
fowls.  The  defendant  denies  all  the  allega- 
tlcms  in  the  complaint.  The  answer  says  In 
effect  that  the  defendant  received  the  car  at 
Billings,  Montt  hut  that  at  the  time  the 
poultry  was  In  a  pntrld  ctmdltlim  because  It 
had  not  been  properly  f  roien  and  pr^ared 
before  loading,  and  soes  on  to  say  that  the 
company  transported  the  shipment  to  Port- 
land with  all  possible  speed  and  all  the  ordi- 
nary care  and  caution  required,  delivering 
the  artides  at  their  destination  in  the  same 
nndition  in  whldi  th^  were  when  received 
by  file  defMidant  at  Billings;  that  at  once 
it  notified  the  plaintiff  of  the  arrival  of  the 
car,  but  that  he  did  not  begin  to  unload  it 


until  two  days  afterward.  Hie  answer  fur- 
ther diarges  negligence  upon  the  plalntlfl  In 
failing  to  remove  the  goods  from  the  car  im- 
mediately on  Its  arrival.  The  new  matter  of 
the  defendant's  pleading  was  traversed  by 
the  reply.  The  Judgment  went  for  the  plain- 
tiff, and  the  defendant  appeals. 

Omar  O.  Spencer,  of  Portland  (Carey  & 
Kerr,  of  Portland,  oa  the  brief),  for  appel- 
lant Ralph  A.  Goan,  of  Portland  (Pearce 
&  Melmiey,  of  Portland,  on  the  brief),  for 
respondent.  ' 

BURNETT.  J.  (after  stating  the  facta  as 

above).  [1]  One  error  complained  of  by  the 
defendant  is  that  a  witness  who  testified  that 
he  had  been  in  the  Inislnen  of  dealing  in  bat- 
ter, egga,  and  poultry  since  1002,  and  that 
butter  was  very  snsceptlble  to  foul  odors, 
which  would  damage  it,  was  allowed  to  an- 
swer this  question,  "What  would  be  the 
amount  ot  such  damage?"  by  saying,  "Wtil, 
the  amount  of  such  dami^  would  run  as 
hi|^  as  seven  to  el^^t  cents  a  pound."  That 
this  was  error  was  decided  in  Burton  t. 
Severance^  22  Or.  91,  29  Pac.  200;  Pac.  Live 
Stock  Oa  V.  Murray,  46  Or.  76  Tac  1079; 
Montgomwy  v,  Sconers,  60  Or.  269,  90  Pac. 
674 ;  Pac.  Ry.  A  Nav.  Co.  t.  Elmore  Packing 
Co.,  fiO  Or.  634, 120  Pac.  S89,  Ann.  Cas.  1914A, 
371,  and  other  cases.  The  reason  ttf  this 
rule  is  that  a  witness  Is  not  allowed  to  in- 
vade the  ultimate  province  or  function  of  the 
Jury  to  declare  the  amount  which  will  com- 
pensate the  plaintiff  for  the  injury  suffered. 
If  good  butter  had  a  matlcet  price  known  to 
dealers  generally  and  to  the  witness  In  par- 
ticular be  might  hare  stated  that  pric^  and 
if  he  knew  the  buttra  afttf  it  became  taint- 
ed and  that  It  had  a  market  price  In  that 
condition  he  might  have  told  what  it  was. 
He  might,  also,  have  given  his  opinion  that 
the  quality  of  the  butter  would  be  depredat- 
ed a  certain  percentage,  but  he  would  have 
no  right  to  assess  the  amount  of  damage  per 
pound.   That  must  be  left  to  the  Jury. 

The  bill  of  exceptions  discloses  that  there 
was  some  testimony  to  the  effect  that  the 
shipment  was  delivered  to  the  Initial  carrier 
In  good-  condition,  and,  that  on  arrival  at 
Portland,  Dr.,  it  was  delivered  by  the  de- 
fendant in  bad  order.  Prom  the  same  source 
we  learn  that  the  defendant  offered  the  dep- 
ositions of  sundry  witnesses  who  handled  the 
refrigerator  car  In  question  from  its  arrival 
in  Billings,  Mont,  to  Portland ;  that  the  car 
was  sealed  with  the  seals  ut  another  road; 
that  ice  and  salt  were  supplied  In  the  Ice 
boxes  of  the  car  whenever  needed  while  it 
was  in  the  custody  of  the  defendant  and 
that  It  was  pnH»er^  handled  and  transported 
over  the  line  of  the  defendant  in  the  usual 
time  and  without  unnecessary  delay.  It  la 
said  In  the  record  that  the  plaintiff  ottenA  no 
evidence  to  rebut  the  testimony  of  the  de- 
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fendant,  and  tendered  nothing  to  prore  bow 
the  car  waa  handled  from  the  time  It  left 
Ck>DCordla  nntU  It  reached  Portland.  Hie 
defendant  seasonably  requested  the  three 
following  Instructions : 

"If  you  Snd  In  tbis  cose  that  the  defendant 
received  the  carload  of  poultry  end  butter  and 
used  reaBOoable  dillsence  in  re-icin^  the  car 
and  handling  it  throufh  to  its  deetination  in 
Portland,  and  offered  delivery  of  it  in  the  same 
condition  as  wben  It  was  received  at  Billings, 
Mont,  then  the  defendant  has  performed  its  full 
duty  to  the  plaintiff,  and  there  can  be  mo  re- 
covery against  it  in  tbis  case." 

"It  ia  alleged  in  the  second  amended  complaint 
that  the  negligence  of  the  defendant  consisted 
in  its  failure  to  thoroughly  ice  the  batter  and 
poultry  and  otherwise  properly  care  for  the 
same  while  in  transit.  I  charge  you  that  the  de- 
fendant  railway  company  did  not  insure  against 
natural  decay  of  the  produce  shipped  except 
such  decay  as  would  happen  because  of  iu 
failure  to  use  reasonable  diligence  in  re-icing 
and  salting  the  car.  If,  when  this  produce 
reached  Portland,  It  was  in  a  worse  condition 
than  wben  it  left  Concordia,  Kan.,  because  of 
its  age,  nature,  or  Quality,  or  because  it  was 
unable  to  stand  the  summer  weather  under  ordi- 
nary and  reasonable  car  refrigeration,  and  you 
find  that  it  had  ordinary  and  reasonable  car 
refrigeration,  then  there  can  be  no  reooTcrr  in 
the  case  against  the  defendant." 

"If  you  And  in  this  case  that  tbe  damaged 
condition  of  Uie  butter  or  poultrr  was  caused  by 
the  failure  of  the  shipper  at  Concordia,  Kan., 
to  properly  prepare  tiie  same,  or  to  properly 
load  It  in  the  car,  or  to  properly  Ice  or  cool 
the  car  at  the  beginning  of  the  journey,  or  if 
you  find  that  the  damaged  condition  of  the 
poultry  or  butter  waa  caused  by  tbe  failure  of 
the  Chicago,  Barllagton  A  Quincy  Railroad 
Company  to  ice  or  care  tor  the  car,  and  that  tbe 
defendant  Northern  Pacific  RaUway  Company 
used  reasonable  diligence  in  Idng  and  handling 
tbe  car  from  the  time  It  reeelved  the  car  until 
it  offered  delivery,  thm  there  can  be  no  recov- 
ery against  the  defendant  Northern  Pacific 
Railway  Company  in  tUa  eaaa." 

These  wen  reftued  over  the  exeqjttion  of 
the  defendant,  and  the  court  charged  the 
jury  on  that  branch  of  the  case  as  follows : 

"Your  first  inquiry,  gentlemen,  will  be  what 
was  the  condition  of  the  poultry  and  butter  at 
the  time  it  was  shipped  at  Concordia,  Kan.; 
and  if  you  find  from  the  evidence  in  this  case 
that  this  butter  and  iwultry  was  in  good  coodi- 
tion  and  properly  packed  for  shipment  at  the 
initial  point  of  shipm«it,  which  was  Concordia, 
Kan.,  and  that  when  it  arrived  in  the  city  of 
Portland  it  was  in  a  tainted  and  putrid  condi- 
tion, then  the  presumption  of  law  arises  that  it 
became  tainted  en  route,  and  through 'the  fail- 
ure of  the  transporting  company.  The  burden 
would  rest  upon  tbe  defendant,  therefore,  to 
show  that  the  property,  if  received  in  good 
condition,  became  tainted  from  some  cause  for 
which  it  waa  not  responsibie.  And  it  would 
have  to  satisfy  you  in  that  case  by  a  preponder- 
ance of  tbe  evidence  that  the  tainted  and  putrid 
quality  of  those  goods  what  they  arrived  In  the 
city  of  Portland,  If  such  you  find  It  to  be,  was 
caused  by  Bomething  which  it  could  not  control, 
either  by  the  act  of  tbe  shipper  or  by  some  in- 
herent quality  of  tbe  goods  themselves,  which 
produced  tbis  putrefsction  and  taint  The  bur- 
den of  proof  would  likewise  be  upon  the  com- 
pany to  show  that  at  the  time  the  goods  were 
transferred  to  it  In  the  state  of  Montana,  or  at 
whatever  point  tiie  transfer  waa  made^  that 
the  goods  were  then  In -a  putrid  or  tainted  con- 
dition, because,  aa  I  bave  said.  If  it  be  found 
by  you  that  the  goods  were  in  good  condition 
when  ahipp^*  tbe  presumption  would  run  that 
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they  ooatinned  fai  that  good  condition  at  ttie 
time  of  transfer  to  tbis  company.  The  com- 
pany, however,  might  show  that  at  the  time 
they  received  tiie  goods  they  were  in  a  tainted 
or  putrid  condition,  but  ttie  burden  would  rest 
upon  the  company  to  establish  that  condition 
by  a  preponderance  of  tlie  CTidence." 

[2,  3]  The  essence  of  the  accusation  against 
the  defendant  is  that  it  failed  thoroughly  to 
re-Ice  the  car  and  otherwise  properly  to  care 
for  the  ffoods  in  transit  The  Issae  was  Joined 
on  this  arerment  only,  and  nothing  further. 
It  is  not  directly  allied  that  the  property 
was  delivered  to  the  defendant  Itself  In  good 
order.  Hie  nearest  approach  to  that  is  that 
the  cliAttels  were  In  that  conditlcm  when  de- 
livered to  the  Initial  carrier.  It  la  admitted 
that  the  property  was  perishable  In  Its  na- 
ture, and  hence  the  company  was  not  liable 
as  an  Insurer.  Tlie  measnre  of  its  dnty  was 
to  use  reasonable  care  and  diligence,  con- 
sidering the  nature  of  the  chattels  involved. 
This  feature  was  discussed  in  MIchellod  v. 
Ore-Wash.  R.  A  N.  Ca,  86  Or.  329,  168  Pac. 
G20.  These  first  two  instructions  embraced 
the  contention  of  the  defendant  as  disclosed  by 
tbe  pleadings,  and  It  was  entitled  to  have 
that  theory  presented  to  the  Jury;  there 
being  testimony  on  that  point  supporting  such 
instructions.  For  this  reason  It  was  error  to 
refuse  them.  Bingham  r.  Llpman,  40  Or.  363, 
67  Pac.  98,  Scholl  t.  Belcher,  6S  Or.  310,  127 
Pac.  968.  and  West  T.  McfOonald.  64  Or.  206, 
127  Pac.  784, 128  Pac.  818»  an  lUustratlTe  of 
this  mie. 

[4]  There  la  no  evidence  disclosed  by  tbe 
bill  of  exceptions  indicating  that  there  was 
any  failure  at  Concordia,  Kan.,  properly  to 
prepare  the  afaliHnent,  either  in  loading  or 
cooling  it  at  the  IwglnnlDg  of  the  Journey. 
Neither  waa  there  anything  tending  to  show 
that  the  initial  carrier  was  remiss  In  Its  duty ; 
hence  the  third  lnstructl<xi  la  without  a  basis 
authorizing  the  Jury  to  owslder  It  It  waa 
properly  refused. 

[6-7]  Tlie  charge  given  by  the  court  does 
not  allow  the  defendant  to  exonerate  Itself 
even  by  showing  affirmatively  that  it  did  in 
fact  thoroughly  re-lce  the  car  and  properly 
care  for  the  property  while  in  its  custody, 
but  imposes  upon  It  the  sdditlonal  burden, 
not  Included  in  the  pleadings,  of  proving  that 
the  damaged  condititHi  was  due  to  some 
cause  over  which  It  had  no  ccmtrol.  If  the 
goods  were  damaged  by  decay  when  they 
came  Into  the  possession  of  the  defendant 
the  re-ldng  would  not  have  restored  them. 
On  the  other  hand.  If  they  were  sound  wben 
the  defendant  took  them,  its  whole  duty  in 
the  case,  as  the  pleadings  state  tbe  issue,  was 
fulfilled  if  and  when  It  thoroughly  re-iced 
the  car  as  reasonably  necessary  and  with  fair 
diligence  tooli  proper  care  of  it  over  its  line. 
Further  than  this  the  plaintiff  does  not  point 
out  anything  which  the  defendant  ought  to 
have  done,  but  did  not,  whidi  would  have 
kept  the  articles  wholesome  and  merchant- 
able. As  they  were  admittedly  perishable  In 
their  nature  the  defendant  was- not  an  Insar- 
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er  that  the  goods  would  arrive  In  good  con- 
dition. It  It  had  been  alleged,  but  It  was  not, 
that  the  i>oaltiy  and  butter  were  sound  when 
the  defendant  took  charge  of  tbem,  the  plain- 
tiff to  prove  the  averment,  If  denied,  could 
have  used  In  evidence  the  presumption  spok- 
en of  In  the  excerpt  quoted  by  plaintiff  from 
4  R.  a  L.  I  383,  to  the  effect  that  If  It  were 
shown  that  the  articles  were  sound  when  de- 
livered to  the  initial  tranq;)orting  road  the 
supposition  is  that  they  remained  so  even  to 
the  ultimate  carrier  who  must  defend  himself 
by  overcoming  the  effect  of  the  presumption 
if  he  delivers  them  in  bad  order.  It  would 
seem  to  be  gnite  as  inqwrtant  to  aver  that 
the  shipment  was  In  good  order  when  the 
defendant  received  it  aa  to  allege  It  was  in 
bad  order  when  delivered  at  Portland,  for  the 
company  is  not  responsible  for  injury  to  the 
goods  not  occurring  while  they  are  in  Its  cus- 
tody. 10  a  J.  8  897,  It  is  not  enough  to 
P'.ead  evidence  that  might  tend  to  prove  the 
condition  of  the  pn^rty  when  the  defendant 
took  charge  of  it  The  complaint  contaiiu 
no  statement  that  the  goods  were  delivered 
to  the  defendant  in  good  order;  hence  the 
direction  given  by  the  court  goes  beyond  and 
expands  the  Issue  tendered. 

[I]  The  standard  rules  relating  to  instmc- 
tlons  to  a  jury  require  that  the  contenticn  of 
each  party  must  be  presented  to  the  jury, 
and  that  they  must  correspond  to  the  issues 
presented. 

For  the  reasons  indicated,  the  Judgment  Is 
reversed,  and  the  oanse  remanded  tor  farther 

proceedings. 

McBRIDE,  C  3^  and  BDNSCOT  and  HABr 
RIS,  JJ.,  ooncnr. 

m  Or.  84S)  e=«« 

POBTLAin>  &  O.  a  BT.  GO.  t.  McGRATH 
et 

(Supreme  Court  of  Or^on.  April  9,  1918.) 
L.  Eminent  Domain  <g=>24fl(2)  —  Rbquisttes 

AHTO  BNIBT  of  JnnOMENT. 
Under  L.  O.  L.  S  6866,  provldmg  upon  the 
payment  into  court  of  the  damages  assessed  by 
the  jury  in  proceedings  for  coodemnatiou  of 
land  the  conrt  shall  give  judgment  appropriat- 
ing the  lands  to  plaintiff,  de  plaintiff,  after  ver- 
dict, may  elect  whether  It  will  pay  for  and  take 
the  property. 

iB.  EuNEnT  Domain  «=>246(2)  —  BirroBOB- 

MENT  OF  AWABD  AND  JUDOMBNT. 
Where,  after  verdict  for  plaintiff  in  proceed- 
ings for  condemnation  of  land,  plaintiff  took 
IKWsession  of  premises,  and  made  no  offer  to 
surrender  possession,  it  elected  to  accept  the 
beoefitB  of  the  verdict,  and  a  Jndgmeat  entered 
on  the  verdict  against  plaintuT  for  the  award 
was  proper. 

8.  EioNBNT  Domain  «s»241— Due  Pbookss 
OF  Law — Constitutional  Pbovisiors. 
Under  Const  art  1,  |  10,  providing  that 
every  man  shall  have  ren«jdy  by  due  process  of 
law  for  injury  d<me  bim  and  bis  property, 
where,  after  verdict  for  plaintiff  in  proceeding 
to  condemn  land,  plaintiff  has  taken  possession 
of  such  land,  the  defendant  has  the  right  to 


have  judgment  entered  for  amount  of  verdict 
and  ezecntion  allowed. 

4.  Eminent  Domain  «=s>2G3— Condemnation 
Pbocee  DIN08— Be  view  . 
Under  the  provision  of  Const  art  7,  {  3, 
that  if  the  judgment  appealed  from  ts  such  as 
should  have  been  rendered  in  the  case  it  should 
be  affirmed,  where  the  record  upon  Appeal  by 
plaintiff  in  a  proceeding  for  the  condemnation 
of  land  does  not  disclose  any  benefit  to  plaintiff 
by  requiring  defendants  to  submit  to  another 
trial,  the  case  will  be  affirmed. 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County ;  J.  P.  Kavanaugh,  Judge. 

Actl<Hi  by  the  Portland  &  Oregon  City  Rail- 
way Company,  a  corporation,  against  E.  A. 
McOrath  and  wife,  (or  condemnation  of  land. 
From  Judgment  on  the  verdict  for  amount  of 
award,  plaintiff  appeals.  Affirmed. 

This  Is  an  action  brought  in  1916  for  the 
ctHidonnaticui  of  a  rWit  of  way  over  the 
land  of  defendants.  Issnes  were  jt^ned  nnd 
a  trial  had  on  October  2Bth  of  that  year.  A 
verdict  was  returned  finding  that  It  was  nec- 
essary for  the  pialntUt  to  acgnire  the  land 
for  railroad  purposes,  and  assessing  defend- 
ants* damages  at  $868.83.  Fwmal  order  on 
the  verdict  was  entered  NoTemt>er  14,  1916. 
After  the  actlmt  was  brought  plaintiff,  by 
Tlrtne  at  some  nndnstanding  tliat  diere 
would  be  no  tronble,  entered  upon  and  aroro- 
priated  the  right  of  way  and  constructed 
and  commenced  the  operation  of  Its  railroad 
across  the  land.  In  DeoMuber,  1916,  defend- 
ants moved  the  court  for  judgment  against 
the  plaintiff  upon  the  verdict  for  the  amount 
thereof.  This  motion  was  supported  by  af- 
fidavits showing  the  facts  of  possession  and 
appropriation  above  stated.  The  matters 
were  not  controverted.  In  opposition  to 
the  motion  an  affidavit  was  filed  showing 
that  the  plaintiff  was  dissatisfied  with  the 
amount  fixed  as  damages,  and  that  It  was 
attempting  to  secure  a  dlff^ent  route  for  Its 
road;  that  If  this  could  be  done  for  a  satis- 
factory price  it  was  plaintiff's  Intentlcm  to 
abandon  the  course  of  Its  line  across  defend- 
ants' land.  There  was  no  surrender  of  the 
praises  or  offer  to  surrender,  nor  any  dec- 
laration of  Intmtlon  to  do  sa  Upon  the  hear- 
ing on  December  23d,  the  court  entered  a 
judgment  against  the  plaintiff  for  the  amount 
of  the  verdict,  of  which  plaintiff  complaihs. 

J.  N.  Hart  and  J.  Harold  Hart,  both  of 
Portland,  for  appellant  M.  H.  Clark,  of 
Portland  (Clark,  Sknlason  ft  Clark,  ot  Port- 
land, on  the  brief),  for  respondents. 

BEAN,  J.  [1,2]  The  statute  provides  that 
upon  payment  Into  court  of  the  damages  as- 
sessed tiy  the  Jury,  the  court  shall  give  judg- 
ment  appn^rlating  the  lands,  property, 
rights,  easements,  crossing,  or  connection  In 
question,  as  the  case  may  be,  to  the  corpora- 
ti<m.  Lord's  Oregcm  Laws,  |  6866.  In  a  pro* 
ceedlng  of  this  kind,  after  a  verdict  assessing 
the  damages  has  been  obtained.  It  Is  for  the 
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plaintiff  to  elect  whether  It  will  pay  for  and 
take  the  property  for  a  right  of  way.  Oregon 
Railway  Ca  t.  Hill,  ©  Or.  377.  The  proper 
judgmeot  was  entered  on  the  verdict  after 
the  trial,  as  prescribed  in  the  opinion  in  O. 
R.  ft  N.  Co.  T.  Taffe.  67  Or.  102,  134  Pac. 
1024, 136  Pac.  332.  616.  If  the  plalnUff  elects 
to  take  the  land,  can  It  complain  by  reason 
of  the  order  being  reversed  and  Instead  of 
"paying  and  taking"  It  "takes  and  then  pays" 
for  the  property?  Concededly,  the  taking 
possession  of  the  desired  premises,  the  con- 
struction of  a  line  of  railroad  thereon,  the 
retention  of  the  same,  and  the  operation 
of  the  road  without  any  offer  to  surrender 
the  possession  of  the  land  so  taken  must  be 
considered  as  the  exercise  of  an  option  to 
accept  the  benefits  of  tlie  award  made  by  the 
Jury. 

13]  The  Constitution  of  this  state  (article 
1.  I  10)  provides  that  every  man  shall  have 
remedy  by  doe  course  of  law  for  Injury  done 
blm  in  his  property.  The  amount  of  the  in- 
jury to  defendants*  land  has  been  fixed  by  a 
verdict.  No  evidence  1»  contained  in  the  rec- 
ord, and  we  cannot  assume  that  the  amount 
is  excesslTe.  There  ts  no  dispute  that  the 
right  of  way  has  been  utilized.  There  then 
remained  nothing  to  be  done  in  the  ordinary 
course  at  procedure,  except  to  enter  Judgment 
for  the  amount  and  allow  execution.  Pe- 
oria, etc.,  Ry.  Co.  v.  Mitchell.  74  111.  394,  398 ; 
Belllngham  Bay.  etc.,  Co.  v.  Strand,  14  Wash. 
144,  44  Pac.  140;  Witt  v.  St  Paul  ft  N.  P. 
Ry.  Co..  86  Minn.  404.  29  N.  W.  161 ;  WUcox 
V.  St  Paul,  eta.  Ry.  Co.,  86  Minn.  439,  29 
N.  W.  148;  Wood  v.  Hospital,  164  Pa.  159, 
30  Atl.  237;  Roberts  t.  N.  P.  R.  R.  Co.,  168 
U.  S.  1.  16  Sup.  Ct  766,  30  U  Ed.  873. 

TixQ  Judgment  of  the  lower  court  tecltes, 
among  other  things : 

"That  at  the  conclaslon  of  the  argument  upon 
said  motion,  npoD  being  informed  Dy  the  court 
that  judgment  would  be  entered  against  the 
plaintiff  pursuant  to  said  motion,  unless  the 
plaintiff  tendered  surrender  of  poBsession  of  said 
property  to  the  defendants,  counsel  for  plaintiff 
thereupon  stated  In  open  court  that  plaintiff  was 
not  willing  or  prepared  to  do  so  at  this  time, 
and  that  ne  was  not  prepared  to  state  that 
plaintiff  would  at  any  time  aummder  posses- 

The  Judgment  of  tbe  conrt  on  omdemna- 
tton  of  property  for  public  nae  la  conditional, 
depending  on  the  paymoit  of  the  damages 
found,  and  the  party  seeking  condemnation 
acquires  no  Tested  right  until  ancb  payment 
iB  made  or  tlie  sum  deposited,  and  the  rights 
of  the  parties  are  reciprocal,  bo  that  the  prop- 
erty owner  has  no  vested  right  In  the  dam- 
ages found  by  the  Jury  until  the  same  is  paid 
or  depodted.  If  the  property,  however,  is 
taken  or  damaged  by  the  owner's  craisent  be- 
fore compensation  la  made,  the  owner  will 
ttkOk  have  a  vested  ii0kt  In  the  compoisatlon 
when  ascertained.  City  of  Chicago  v.  Jo- 
seph Barblan,  80  lU.  482.  It  la  said  In  19 
Oyc.  p.  937  (b) : 
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'The  ccMidemnation  proceedings  may  be  dis- 
missed or  abandoned  ai  any  time  prior  to  final 
Judgment  or  final  confirmation  of  t^e  report  of 
the  commissioners  or  appraisers  appointed  to 
assess  damages  or  compensation,  or  before  the 
compensation  has  been  paid  or  deposited  in  tbe 
manner  provided  by  law,  or  tbe  right  of  the 
property  owner  to  compensatioc  has  otherwise 
become  vested.  Tbe  proceeding  may  be  aban- 
doned even  after  the  dunages  are  assessed,  and 
a  reasonable  opportunity  uionld  be  given,  after 
the  price  of  tbe  land  is  fixed,  for  the  petitioner 
to  reject  the  award  and  abandon  the  proceed- 
ing." 

[4]  Hie  record  before  us  does  not  disclose 
that  any  benefit  wonld  be  obtained  by  require 
Ing  defendants  to  submit  to  another  trial 
for  tbe  purpose  of  obtaining  the  damages  to 
their  land,  except  the  advantage  that  ndgbt 
be  gained  by  plalntUT  of  havhu;  the  detend- 
ants'  compensation  reassessed  or  a  retrial 
of  tbe  Identical  question  passed  np<»i  by  tbe 
Jury.  Snbstance  sbonld  not  be  sacrificed  for 
form. 

Under  article  7, 1 8.  of  onr  Gonstltntlon.  If 
the  Judgment  of  fhe  conrt  appealed  from  is 
sn<A  as  dionld  have  hem  rendered  In  l^e 
case,  It  sbonld  be  affirmed.  No  error  appear- 
ing In  tbe  record,  the  Judgment  of  tbe  lower 
court  Is  affirmed. 

McBRTDB,  0.  end  IfOOBB  and  Me- 
CAMANT,  J3^  eoaear. 

,(U  ArU.  4CE) 
SPARKS  V.  STATE.   (No.  435.) 
(Supreme  Court  of  Arlsona.   April  18,  10181) 

1.  HOMCIDK  «S>168<2)— EVIDENCS— MaUCE— 

Reicotbness  of  Pbbvioub  Thbeats. 
In  a  prosecDtion  for  marder  threats  made 
by  defendant  against  deceased  previous  to  crime 
are  admissible  to  show  malice ;  the  remoteness 
in  time  of  tbe  threats  not  affecting  Ae  admim- 
bility  of  such  evidence,  but  It^  weight  only. 

2.  HoMicioK    «»204  —  BvznBNCB  —  "Dnna 

DKCUBATIOIf  8. " 
Where  deceased  had  received  five  bullet 
wounds  through  tbe  body,  and  physicians  told 
him  that  he  was  about  to  die,  advised  him  to 
make  his  will,  and  gave  him  morphine  to  ease 
bis  pain,  statements  then  made  by  aim  while  bis 
mind  was  clear  and  rational  as  to  the  cause  of 
his  death  were  admissible  as  dying  declarations ; 
he  baving  died  a  few  minutes  thereafter. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Flrat  and  Second  Seriea,  Dying 
Declaration.! 

3.  HouicinB  «=3»207— BvxDBHoa— Dxnro  Dnc- 

LA  RATIONS. 

Statements  made  by  deceased  Immediately 
before  deatli,  although  in  response  to  questions, 
and  even  in  reply  to  leading  questions,  maj 
be  admissible  as  dying  declarations. 

Appeal  from  Superior  C!ourt  Gila  County; 
Frank  O.  Smith.  Jndge. 

William  Sparks  was  convicted  of  murder, 
and  he  appeals.  Affirmed. 

Benton  Dick,  of  Ptuenlx.  O^wnas  S.  Flan* 
nigan,  of  Globe,  and  (Hiflord  G.  Fatres,  of 
Miami,  for  appellant  Wiley  B.  Jones,  Atty. 
Gen.,  W.  P.  Geary,  George  Harben,  and 
L.  B.  Whitney,  Asst  Attys.  Gen.,  Norman  J. 
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Johnson,  Co.  Atty-.  of  Globe,  Kirby  D.  Little, 
Asst.  Co.  Atty.,  of  Miami*  and  F.  a  Jacobs, 
oi  Globe,  for  the  State. 

FRANiCUN,  0.  J.  Aiq;>ellant  was  charsed 
Tltb  the  crime  of  marder,  and  convicted 
of  murder  in  the  second  degree. 

[1]  It  is  urged  that  the  trial  court  com- 
mitted error  In  allowing  the  state  to  prove  by 
several  witnesses  certain  threats  that  appel- 
lant had  made  against  the  deceased  some 
considerable  time  previous  to  the  commission 
of  the  homicide.  Where  malice  Is  an  ingre- 
dient of  the  offense  charged.  It  Is  always 
proper  to  introduce  evidence  of  threats  and 
previous  troubles  as  tending  to  show  malice. 
Leonard  v.  State,  17  Ariz.  293.  151  Pac.  047. 
Courta  will  not  exclude  threats  because  of 
their  remoteness.  The  length  of  time  which 
may  elapse  between  the  threat  and  the  homi- 
cide may  be  considered  by  the  Jury  in  con- 
nection with  all  the  facts  and  drcnmstances 
of  the  case  to  determine  Its  weight  as  evi- 
dence, hut  the  admissibility  of  such  testimony 
is  not  to  be  measured  by  mere  remoteness  In 
point  of  time.  Wharton's  Criminal  E^vldence 
(10th  Ed.)  voL  2,  J  882;  Cyc.  vol.  21,  p.  892; 
State  V.  Qulnn,  66  Wash.  295,  105  Pac.  818. 

[2]  Mr.  Thompson,  the  deceased,  who  was 
the  victim  of  this  homicide,  was  asked  If  he 
had  been  in  a  quarrel  or  fight  with  appellant 
Sparks  that  day,  to  which  he  replied,  "No; 
not  that  day."  Thompson  was  then  asked  this 
question,  "Did  he  (Sparks)  Just  come  up  and 
shoot  you?"  Oliompson  replied,  "Yes."  Dy- 
ing  dedaratlons  are  always  admissible  to 
show  who  killed  the  deceased,  and  the  res 
geatie  of  the  UlUi^,  and  soch  statements 
make  one  of  the  exceptions  to  the  hearsay 
rule.  It  is  objected  that  the  court  erred  in 
admitting  tli«e  qnestionB  and  answers  as  a 
dying  declaration.  The  admission  of  this 
testimony,  under  the  circumstances.  Is  tree 
from  error.  When  a  snrgeon  first  examined 
the  deceased  upon  the  ground  at  the  scene 
of  the  killing  he  was  In  a  dangerously 
wounded  oonditlcn  with  five  bullet  boles 


through  his  body.  The  deceased  was  told 
that  he  would  probably  not  live  until  he 
reached  the  hospital.  At  the  hospital  be  was 
attended  by  two  surgeo:is,  and  was  again  in- 
formed of  his  grave  condition  and  the  slight 
chance  for  his  recovery.  The  deceased  had 
been  given  some  morphine  to  ease  his  pain, 
and  the  surgeons  b^n  to  administer  ether 
pr^Muratory  to  an  operation;  but  they  found 
the  phyelaa  condition  of  the  patient  such 
that  Ch^  at  4mce  desisted.  Tte  deceased 
was  told  to  make  his  wUl,  and  did  indicate 
what  disposition  he  wished  made  of  Ids  prop- 
erty, and  then  he  was  asked  the  questions 
and  made  the  answers  that  have  been  quoted. 
The  surgeons  testified  that  at  the  time  he  was 
perfiectlj  consdoos  and  rational,  and  five  or 
ten  minutes  afterwards  he  died.  The  circum- 
stances clearly  Indicate  that  the  statements 
made  by  him  were  by  one  abont  to  die,  who 
wag  in  fear  of  impending  death,  and  who 
subsequently  died;  that  they  were  freely  and 
voluntarily  made  as  to  a  relevant  and  ma- 
terial fact,  and  with  suflBcient  consciousness 
to  ccnnprehrad  the  situation  and  the  questions 
asked  and  answered.  This,  we  think,  places 
the  matter  squarely  within  the  rule  pertain- 
ing to  the  admlsslMllty  of  a  dying  declara- 
tion. 

[31  The  fact  that  the  declarations  were 
made  in  response  to  questions  asked  the 
declarant,  In  the  absence  of  statute,  does  not 
affect  the  admissibility ;  nor  the  fact  that  they 
consisted  of  direct  answers  to  leading  ques- 
tlona  Wharton,  Orlm.  Bv.  (10th  Ed.)  vol.  1, 
par.  203.  It  affects  only  the  value  of  the 
evidence  which  Is  exdurfvely  for  the  Jury, 
and  not  its  admissibility.  21  Cyc.  pp.  070- 
086;  State  v.  Foot  Too,  24  Or.  61,  82'  Pac. 
1031,  33  Pac.  537. 

In  addition  to  the  assignments  of  error 
made,  we  have  carefully  examined  the  record 
and  are  convinced  that  substantial  Justice 
has  been  done. 

There  is  no  rererslUe  error.  The  Judg- 
ment Is  affirmed. 

ROSS  and  CUNNINGHAM,  33^  omcur. 
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